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OKLAUOMA   SCPREME   CO€BT. 


STATE  OF  OKLAHOMA. 
(28  Dkls.  94,  113  Pac.  921.) 

Slaiate  —  Impeach Inx  by  Journals. 

1.  When  an  enrolled  bill  has  been  signed 
bj  the  speaker  of  tbe  house  and  b;  the 

Head  notes  by  Hateb,  J, 

.\ote.  —  ConclugivcnP-aa   of   an   enrolled 


L  Introduction,  3. 
n.  Conflicting   rules. 

a.  Doctrine  of  absolute  concluaive- 


b.  Doctrioi 


of 


facie    con- 


1,  Where     tbe     journals 

silent    as    to    compliance 
with      constitutional 
quirenipnte,  <1. 

2.  Where   it   aflirmati»ely   ap- 

pears that  a  constitutional 
requirement  was  not  com- 
plied with, 9. 
e.  Doctrine  as  to  matters  required 
by     the     Constitution     to    I 
shown   on   the   journal,  10. 
in.  Particular  grounds  of  aUack. 

a.  Necesaity     of      considering      i- 

light     of     general     principles, 
12. 

b.  Legality   of   legislative    bcbb 

12. 

c.  Introduction   of   bill   after  t 

limited  by  Constitution,  ] 

d.  Improper     origin     of     revc 

bills,  13. 

e.  Change   of   original   purpose   of 

1.  In  general,  13. 
2.  After   time   limited   for  i 
trodvction  of  billB,13. 

f.  Failure  to  refer  bill  to  commit- 


president  of  the  senate,  respectively,  in  the 
presence  of  those  bodies,  inunediately  after 
the  bill  has  been  read  publicly  at  length, 
and  the  same  has  been  approved  by  the 
governor  and  deposited  in  the' office  of  tbe 
secretary  of  state,,  it  is  not  competent  to 
show  from  the  journalH  of  tbe  house  that 
the  act  so  authenticated,  approved,  and  de- 
posited did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and 
approved  by  the  governor. 
School  tax  —  leBl8lativ«  imposition  — 
2.  That  portion  of  %  2,  art.  7,  chap.  38, 
I. — continued. 

g.  Failure    to    print    bill    before 

passage,    14. 
h.  Nonobservance  of  constitutional 
requirement    as    to    read- 
ing bill. 
1,  In  general,   14. 

2.  Suspension  of  such  require- 

3.  Reading  bill  before  signinc 

by  legislative  officers,  10. 
L  Indefinite   suspension   of   action 

j.  Adoption   of   substitute   tor  en- 
rolled bill,  17. 
k.  Sufficiency  of  vote  by  which  bill 
was  passed. 

1.  tassagf  with  aid  of  votes  of 

members  illegally  elected 
or  seated,  17. 

2.  Lack  of  constitutional  ma. 

jority. 

(a)  In    general,  17. 

(b)  To  pass  bill  over  gov- 

ernor's veto,  19. 
(e)  To  give  bill  immedi- 
ate  effect,  10. 
L  Failure  to  record  vote  as  Con- 
stitution directs. 

1.  In  general,  19. 

2.  As   required   by  statute   in 

North  Carolina  on  bills 
raising  revenue  or  pledg- 
ing credit  of  state  or  mu- 
nicipality, 21. 


OKLAHOIU  SUPREME  COUET. 


Bm8.  liftwi  1909,  being  part  of  aii  Kt  en- 
titled, "As  Act  for  Bkiajng  and  Collecting 
Berenuet,"  approved  March  10,  1909,  which 
leTiea  annually  )  of  1  mill  ad  valorem  tax 
for  common  school  purpoiea,  doea  not  Tio- 
lat«  I  20,  art.  10,  of  the  Conatitution. 

(January  24,  1911.) 

ERROR  to  ths  District  Court  for  Logan 
County  to  review  a  judgment  in  favor 
of  th«  atiit«  upon  the  aubmiEiion  of  a  con- 
trove  rey  in  which  the  railway  company 
■eeki  to  prevent  the  stat«  from  collecting 
a  tax  levied  against  its  property  for  com- 
mon school  purposes  under  a  provision  of 
the  revenue  act.     Affirmed. 

The  facta  are  stated  in  tba  opinion. 


Ueasn.     OotUnglum    *    Btedaoe    for 

plaintiir  in   error. 

Messrs.  Clurlea  West,  Attorney  Gener- 
al, and  O.  J.  Davenport,  for  defendant  is 

The  educational  system  In  this  state  is  « 
matter  left  to  the  legislature  alone,  it  being 
required  to  eatabliah  and  maintain  the 
"system"  of  schools.  The  education  of  the 
children  of  the  state  is  of  state-wide  interest 
and  importance,  and  not  a  municipal  affair. 

Board  of  Education  t.  State,  26  Okla. 
366,  109  Pac.  fiflS;  Gray,  LimiUtions  of 
Taxing  Power  and  Public  Indebtedness,  g 
630,  p.  312;  State  ex  rel.  Clark  v.  Haworth, 
122  Tnd.  402,  7  L.R.A.  240,  23  N.  E.  946; 
People  ex   rel.   McCagg  v.   Chicago,   CI   111. 


UL— continued. 

m.  Passage  of  bill  after  time  lim- 
ited  bj   Constitution,  22. 
n.  Bill  not  signed  by  presiding  of- 
'  fleers    of   legislature   in    man- 
ner  directed   by   Constitution, 
2-'. 
9.  Kon presentation  of  bill  to  gov- 
ernor  within   time   prescribed 
by  Constitution,  23. 
p.  Nonapproval  of  bill  by  governor, 

r.i. 

q.  Enrolled  bill  different  from  that 
passed. 
1.  Different  title,  23. 
S.  Difference  in  substance,  24. 
8.  Nonconcurrence    In    amend- 
ments, 2S. 
r.  Bill  passed  at  special  session  of 
legislature. 

1,  Not  within  scope  of  procla- 

mation   of   governor    con- 
vening it,  27. 

2.  Not    within    scope    of   gov- 

ernor's meaaage,  23. 
a.  Failure  to  give  notice  of  applica- 
tion   for   passage   of   local   or 
special  act,  28. 
t.  Violation  of  statutory  or  legisla- 
tive rules  of  procedure  in  pass- 
ing bill,  29. 
s.  Fraud   or   improper  motive  of 
legislature     \n     passing     bill, 
29. 
v.  Bill    passed    without    enacting 
clause,  30. 
IT.  Impeachment    of    bills    by    evidence 
other  than  legislative  journals. 
&  Records  and  documents. 
l.'In  general,  30. 
2.  Bill     as    originally     intro- 
duced, 30, 
S.  Engrossed  bill,  31. 

4.  Records  and  papers  of  gov- 

5.  Records     of     secretary     of 

S.  Certilleates     of     legislative 

offlcera,  31. 
7>  Records  and  memoranda  of 
legislative     officers     and 
clerks,  31. 
40  L.E.A.(N.S.) 


9.  Committee  reporta,  32. 
10.  Protests  of  members  of  leg- 
islature,  32.  ' 

b.  Parol  evidence,  32. 

c.  Stipulationa   and  admissions   aa 

to  invalidity  of  bill,  33. 
T.  Resort  to  legislative  journals  in  aid 
of  bills. 

a.  To  cBtabtish  law  for  which   no 

enrolled    bill    can    be    found, 
33. 

b.  To  show  passage  of  bill  by  con- 

stitutional majority,  34. 
e.  To  show  passage  of  bill  over  gov- 
ernor's veto,  34. 

d.  To  show  enactment  of  bill  with 

emergency    clause,  34. 
VL  Resort  to  evidence   other   than  jonr- 
nals  in  aid  of  bills, 
ft.  Documentary. 

1.  To    show    passage    of   bill, 

2.  To    show    reading   of    bill, 

34. 

3.  To  show  approval  of  bill, 

34. 

4.  To  identify  enrolled  bill  «s 

that  actually  passed,  35. 

5.  To  supply  omission  from  en- 

rolled bill,  36. 
b.  Parol  evidence,  35. 
VII.  Resort     to     journals     to     determine 
which  of  two  inconsistent  bills  im 
in   force,  36. 
Vin.  Conclusiveness    of    journal    recitftla, 
36. 
IX.  Effect  of  inconsistent  journal  entriea, 
36. 
X.  Presumption    of    regular    enactment 
of  bifis,   " 


XI,  Legality  of  enactment  of  bill  as  ques- 
tion of  law,  37. 
XII.  Necessity   of   pleading   illegal   enact- 
ment of  bill,  37. 
XIII.  Proof   of   existence   and   oontenta    of 
journals. 

a.  Necessity  of,  38.  . 

b.  Judicial  notice  of,  3B.7|c 


1911. 


ATCHISON,  T.  k  I 


F.  K.  CO. 


STATE. 


18,  2  Am.  Bep.  278;  Bevell  t.  Anaapolia, 
81  Ud.  8,  SI  AiL  696;  Scbultea  f.  Eberljr, 
n  Alk.  242,  2  Ba  346 ;  Southern  R.  Co.  t. 
BL  CImir  Conn^,  124  AIs.  4el,  27  So.  23. 
WIk«ii  a.  bill  tia«  been  signed  by  the  pre- 
liding  offieen  of  each  houK,  and  approved 
bj  the  garemor  >nd  filed  with  the  Mere- 
tarj  of  state,  it  ia  conclusive,  and  the  courts 
sill  not  look  furtber  to  determine  ita  Talid- 

'Manhall  Field  &  Co.  t.  Clark,  143  U.  8. 
MS,  34  L.  ed.  204,  12  Sup.  Ct  Rep.  496; 
Hsrwood  V.  Wentworth,  ie2  U.  S.  S58,  40 
L.  ed.  1072,  IC  5up.  Ct.  Itep.  8D0,  4  Ariz. 
378,  42  Pae.  1025;  People  v.  Dunn,  80  Cal. 
ill.  13  Am.  St  Kep.  118,  22  Pae.  140; 
Weill  T.  Kenfield,  MCal.  Ill;  Yolo  County 

This  nate  is  lupplemental  to  that  ap- 
pended to  the  ease  «f  State  ex  rel.  Reed 
T.  Jones,  23  L.B.A.  340,  where  the  earliei 
euee  ai«  coIUted. 


The  question  covered  by  thti  note  1* 
bow  far  a  law,  hereinafter  deeignatad  as 
*ao  enrolled  bill;"  which  haa  been  duly 
eertified  by  the  offieen  of  the  legislature, 
approved  oy  the  governor  and  deposited 
with  the  aecretsr^  of  state,  is  conclusf 
u  to  the  regularity  of  its  passage  in  i 
cordance    with    all    eonstitntional    require- 

Caaea  paaain^  upon  tbe  regular  enactment 
of  joint  resolutions,  or  propowd  amendments 
to  the  Constitution,  which  are  not  ordi- 
■arily  enroUed  in  the  same  manner  as  other 
laws,  are  expressly  excluded  from  this  note. 
Courts  have  taken  varioni  views  of  the 
coDvluaiTeneaa  of  an  enrolled  bill.  On  fact 
discussed  in  determining  the  question  Ii  the 
parpose  of  a  legislative  journal.  By  some 
it  is  viewed  as  a  record  kept  merely  for 
the  convenience  of  the  I^ilature,  and  is 
CDDsidered  with  the  adjournment  thereof, 
leaving  the  enrolled  bill  as  the  final  word 
of  the  iKislatnre,  and,  this  being  a  co- 
vT-dinate  branch  of  government  with  -the 
jqdiciary,  any  investigation  otber  than  of 
the  enrolled  bill  is  precluded;  and  other 
ranrta, — and  this  Is  more  especially  true  in 
those  jurisdictions  in  which  the  legislature 
is  by  Constitution  retjutred  to  keep  a  jour- 
sal. — have  rt^rded  the  journal  as  a  public 
record  nliich  is  the  final  authority  as  to 
the  proceedings  of  the  legislature,  and  held 
that  it  is  to  be  looked  to,  to  determine 
•hetber  or  not  the  legislature  has  complied 
vith  eonstitutiona]  requirement*  in  the 
enactment  of  the  law. 

Again,  the  enrolled  hill  ia  by  some  courts 
treated  in  tbe  nature  of  a  judgment,  and, 
Ue  legislatnre  being  a  co-ordinate  branch 
ef  govemment,  the  judiciary  cannot  ques- 
tion the  validity  of  such  judgment.  Other 
(oarts  treat  the  failure  to  comply  with  the 
MDstitutinnal  requirements  in  the  nature 
<f  JQrindictional  defects,  which  render  the 
nrolled  bill  void. 
«L.RA.(N.S.) 


V.  Colgan,  132  Cal.  265,  84  Am.  St.  Hep.  41, 
94  Pae.  403;  People  v.  Harlan,  133  Cal.  IC, 
es  Pae  9;  Sacramento  Paving  Co.  v.  An- 
derson, 1  Cal.  App.  072,  82  Pae.  1000; 
Sacramento  Paving  Co.  v.  Martyr,  - —  Cal. 
App.  — ,  82  Pae.  1071;  Edger  v,  Randolph 
County,  70  Ind.  331;  Taylor  v.  Beckham, 
108  Ky.  278,  49  L.R.A.  258,  94  Am.  St.  Rep. 
357,  56  S.  W.  177;  Com.  v.  Hardin  County 
Ct.  99  Ky.  188,  35  S.  W.  275;  Waller  v. 
Murray,  21  Ky.  L.  Rep.  783,  63  S.  W.  25; 
Swann  v.  Buck,  40  Miss.  20B;  Greer  v. 
State,  64  Misa.  3TS;  Hunt  v.  Wright,  70 
Miss.  298,  11  So.  608>  State  ex  rel.  Chase 
V.  Rogers,  10  Kev.  250,  21  Am.  Rep.  738; 
State  ex  rel.  Cardwell  v.  Glenn,  18  Nev.  34, 
1  Pae.  18B;  State  ex  rel.  Sutherland  v.  Nye, 

It  is  apparent  that  when  a  court  does 
look  to  the  journal  tor  any  purpose,  it  does 
not  treat  the  enrolled  bill  as  conclusive,  at 
least,  not  for  all  purposes.  This  has  often 
led  to  a  division  ol  the  caaea  into  two 
groups,  one  in  which  the  enrolled  bill  'is 
treated  as  conclusive,  and  tbe  other  in 
which  It  ia  not.  Investigation  reveals,  how- 
ever, that  such  a  class  ill  eat  ion  does  not 
fairly  represent  the  cases,  for  it  will  bs 
seen  that  even  the  courts  that  look  to  the 
journal  do  in  some  instances  give  a  certain 
d^ree  of  conclusiveness  to  the  enrolled  bill; 
and  on  the  other  hand,  some  of  the  courts 
that  have  used  expressions  to  the  effect  that 
the  journal  is  conclusive  have  been  speak- 
ing with  reference  to  a  particular  set  of 
facts.  For  instance,  the  ease  of  Marshall 
Field  A  Co.  V.  Clark,  infra,  uses  such  ex- 
pressions, and  is  frequently  cited  as  a  case 
holding  an  enrolled  bill  conclusive.  Yet  the 
court  in  Marshall  Field  ft  Oo.  v.  Clark 
expressly  reserved  deciding  as  to  the  'con- 
clusiveness of  an  enrolled  bill  where  the 
point  of  attack  is  as  to  a  matter  required 
to  be  shown  on  the  journal.  Manifestly, 
therefore,  where  the  point  of  attaek  on  an 
enrolled  bill  is  as  to  a  matter  required  to 
be  shown  on  tba  journal,  the  case  of  Mar- 
shall Field  ft  Co.  t.  Clark  ia  not  direct  au- 
thority against  the  contention  that  tbe 
enrolled  bill  is  not  conclusive,  although  it 
Is  to  be  conceded  that  it  is  not  an  affirm- 
ative in  support  of  that  contention. 
As  will  be  seen  by  reference  to  subdi- 
Iston  IV.,  tbe  journals  are  in  some  juria- 
ictiona  held  to  be  the  only  competent  evi- 
dence to  impeach  tlie  enrolled  bill;  while  in 
others,  other  evidence  has  been  admitted. 
A  reference  in  subdivision  II.  hereof  to  an 
"affirmative  showing"  includes  an  affirm- 
ative showing  on  the  journal  or  whatever 
other  records  are  held  competent  in  the 
particular  jurisdiction,  and  a  reference  to 
the  "silence  of  the  journal"  not  only  in- 
cludes the  silence  of  the  journal,  but  also 
the  silence  of  whatever  otber  sources  of 
evidence  are  held  competent  to  impeach  tbe 
enrolled  bill  in  the  particular  jurisdiction. 
The  Federal  bourts,  in  passing  upon  the 
validitv  of  a  statute  of  a  state,  will  apply 
the  rule  of  absolute  conclusiveness,  nnless 
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23  Nev.  DB,  42  Pac.  8*6!  St*te  ex  rel.  0»- 
burn  V.  Beck,  25  Nev.  «8,  56  Fac.  lOOB; 
Opinion  of  Justices,  35  N.  H.  571t;  Re 
Soldiers'  Voting  BiH,  45  N.  H,  607;  Opinion 
of  JuatLceB,  52  N.  H.  622;  I'aasaic  County  t. 
Stevenson,  46  N.  J.  L.  184;  Bloomfield  t. 
MiddleBcx  County,  74  N.  J.  L.  281,  85  Atl. 
890:  Standard  Underground  Cable  Co.  v. 
Atty,  Gen.  4fi  K.  J.  Eq.  270,  10  Am.  St. 
Rep.  304,  19  Atl.  733;  Lyons  v.  Woods,  lo3 
U.  S.  040,  38  L.  ed.  854,  14  Sup.  Ct,  Kep. 
D50;  Carr  v.  Coke,  118  N".  C.  238,  28  L.R.A. 
737.  47  Am.  St.  Rep.  801,  22  S.  E.  16;  Power 
V.  Kitching,  10  N.  D.  254,  88  Am.  St.  Rep. 
em,  86  N.  \V.  737;  Kilgore  v.  Magee,  85 
Pa.  412;  Perkins  v.  PhiUdelpbia.  156  Pa. 
554.  2T  Atl.  356 1  Soutliwark  Bank  v.  Com. 
26  Pa.  446;   Blessing  v.  Galveston,  42  Tex. 


641;  HouatoD  ft  T.  C.  B.  Co.  v.  Odum,  53 
TeK.  343;  McLan«  v.  Paachal,  8  Tex.  Civ. 
App.  398,  28  S.  W.  Till  Presidio  County  v. 
City  Nat.  Bank,  26  Tex.  Civ.  App.  614,  44 
S.  W,  1069;  El  Paso  &  S.  W.  R.  Co.  v.  Foth, 
45  Ten.  Civ.  App.  275,  100  S.  W.  171; 
Usener  v.  State,  8  Tes.  App.  177;  Ei  parte 
Tipton,  28  Tex.  App.  438,  8  L.ILA.  326,  13 
S.  W.  610. 

Hayes,  J.,  delivered  the  opinion  of  tlie 

For  convenience,  plaintiff  in  error  will  be 
referred  to  as  the  railway  company  and  de- 
fendant in  error  as  the  state. 

Tliis  cause  arose  in  tlie  district  court  of 
Logan  county  upon  a  submitted  controversy 
in  lieu  of  an  action.     The  railway  company 


V  rule  has  been  established  by  the 
courts  oi  si'icii  state.  Ames  v.  Union  P.  R. 
Co.  64  Fed.  165,  afTirmed  on  other  points 
in  16B  U.  8.  460,  42  L.  ed.  819.  18  Sup. 
Ct.  Rep.  418:  Portland  Gold  Min.  Co.  v. 
Duke,  !10  C.  C.  A.  166.  164  Fed.  180;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Smyth,  103  Fed. 
378. 

In  subdivision  II.,  of  the  note,  the  gen- 
eral rules  which  have  been  applied  by  the 
courts  in  passing  upon  the  concluaiveuess 
of  the  enrolled  bill  have  been  formulated, 
so  that  the  reader  may  obtain  a  general 
survey  of  the  conflicting  rules  which  have 
been  adopted  by  tlie  various  courts.  In 
subdivision  III.  the  particular  points  of 
attack  are  taken  up  in  detail,  and  the  state 
of  the  authorities  shown.  It  is  important, 
however,  in  considering  tbe  cases  dealing 
with  a  particular  ground  of  attack,  to 
allow  for  the  general  doctrines  that  may 
obtain   in   the  respective  jurisdictions. 

I  II.  Conflicting  rules, 

a.  Doctrine  of  ab»otute  concluelveneaa. 

In  certain  jurisdictions  the  enrolled  bill 
ia  held  conclusive  as  to  all  matters,  so  as 
to  preclude  any  investigation  as  to  the 
method  of  its  enactment.  \olo  County  v 
rolpran,  l.'!2  Cal.  265,  84  Am  St  Rep  41 
64  Pac.  403:  People  v.  Harlan  133  Cal 
18,  65  Pac.  0:  Parkinson  v  Johnson  160 
Cal,  750.  IIT  I'ac.  1057;  Sacramento  Pav 
ing  Co.  V.  Anderson,  1  Cal  App  672  82 
Pac.  lOflfl;  Sacramento  Paving  Co  v  Mar 
tvr,  —  Cal.  — ,  82  Pac.  lOTl  Hovev  v 
State.  119  Ind.  395,  21  N.  E.  21,  State  ex 
rel.  Benton  County  v:  Boice,  140  Ind.  508, 

39  N.  E.  64,  rehearing  denied  in  140  Ind. 
512.  40  K.  E.  113;  Western  U.  Telcg.  Co. 
V.   Tapgart,    141   Ind.   281,   60   L.R.A.   67L 

40  N.  E.  1051;  State  ex  rel.  Colbert  v. 
Wheeler.  172  Ind.  678.  89  N.  E.  1.  IB  Ann. 
C.as.  834:  Lewis  v.  State,  148  Ind.  348.  47 
N.  E.  675;  LalTettv  v.  Huffman,  !!9  Ky, 
80,  32  L.R.A.  203,  35  S.  W.  123;  Com.  v. 
Shelton,  90  Kt,  120,  35  K:  W.  128:  Com. 
V.  Harden  Countv  Ct.  B9  Ky.  ISS,  35  S.  W. 
275 :  Owensboro  k  N.  R.  Co.  v.  Barclav,  102 
40  r..R.A.(N.S.) 


Ky.  18,  43  S.  W.  177;  Stone  v.  Dispatch 
Pub.  Co.  21  Kv.  L.  Rep.  1473,  55  S.  W.  725 ; 
Duncan  v.  Combs,  131  Ky.  330,  115  S.  W. 
222;  Waller  v.  Murray,  21  Kv.  L.  Rep.  783, 
53  S.  W.  25;  Bloomfield  v.  Middlesex  Coun- 
ty, 74  N.  J.  L.  261,  65  Atl.  890.  See  Power 
V.  Kitching,  10  N.  D.  264,  88  Am.  St.  Rep. 
691,  88  N.  W.  737,  infra;  Xarregang  v. 
Brown  Countv,  14  S.  D.  357,  86  N.  W.  602 ; 
State  ei  rel.  Lavin  v.  Bacon,  14  S.  D.  394, 
85  N.  W.  806 ;  Ueener  v.  State,  8  Tex.  App. 
177;  McLane  v.  Paacha!,  8  Tex.  Civ.  App. 
398,  28  S.  W.  711. 

The  court  in  Power  v.  Kitching,  10  N.  D. 
254,  86  Am.  St.  Rep.  6B1,  86  K.  W.  737, 
follows  the  decision  of  the  South  Dakota 
court  in  Narregang  v.  Brown  County,  14 
S.  D.  357,  85  X.  W.  602.  and  apparently 
treats  the  bill  as  conclusive,  although  the 
journals  of  the  two  bouses  are  looked  to  and 
found  to  be  conflicting;  and  in  Woolfolk 
V.  Albrecht,  —  N.  D.  — ,  133  N.  W.  310, 
the  court  expressly  reserves  passing  upon 
the  conclusiveiiesa  of  tbe  enrolled  bill,  and 
states  that  the  presumption  that  tbe  en- 
rolled bill  was  constitutionally  passed  is 
very  strong,  and,  "applying  tbis  rule  to  the 
case  at  bar,  necessitates  a  holding  that 
such  presumption,  even  if  r'lbuttable,  is  not 
overcome  by  the  journal  entries;  and  this 
is  the  effect  of  the  decision  of  this  court  on 
this  precise  question,  in  Power  v.  Kitching, 
supra,"  thus  apparently  limiting  the  de- 
cision in  Power  v,  Kitcbing. 

Where  the  Constitution  makes  the  sign- 
ing of  the  enrolled  bill  by  the  secretary  of 
tbe  senate  and  the  clerk  of  the  assembly 
conclusive  evidence  of  its  passage  by  the 
legislature,  the  bill  is  conclusive.  State  ex 
rel.  Sutherland  v,  Nve,  23  Nev.  B9,  42  Pac 
866;  State  ex  rel.  Osburn  v.  Beck,  25  Kev. 
68.  66  Pac.  lOOS. 

No  constitutional  provisions  are  referred 
to  in  Helm  v.  Day,  134  N.  Y.  Supp.  770, 
but  it  is  there  held  that  the  enrolled  bill 
is  conclusive,  under  a  statute  making  the 
certtllcate  of  the  presiding  officer  of  each 
house  conclusive  evidence  that  the  bill  'Vraa 
properly  passed. 

As  will  be  seen  by  a  reference  to  the 
earlier  note,  the  courts  of  California  have 
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aeeks  to  prerent  the  state  from  collecting  a 
tax  hnied  Against  its  property  for  common 
Bcbool  parpoeea  under  a  proTision  of  an  act 
of  the  legislature  approved  March  10,  1906. 
S^.  Laws  1909,  p.  600.  Section  2,  art  7, 
of  that  act,  provides  in  part  as  foltowe: 
"There  is  hereby  levied  annually  on  ad- 
cmlorem  tax  upon  all  property  in  this  state 
which  may  be  subject  to  taxation  upon  such 
h*si8,  a  tax  sufficient,  in  addition  to  the  in- 
eotDe  from  all  other  sources,  to  pay  the  ei- 
penaes  of  the  state  government  for  each  fis- 
cal year  ending  on  the  30th  day  of  June, 
.  .  .  iitfluding  i  nf  1  mill,  for  common 
•rkool  purpotet,  to  be  leiHed,  collected,  aiid 
ditlribvled  OS  other  school  money.  .  .  ." 
(Itslics  are  ours.) 
The  judgment  of  the  trial  court  was  in 


favor  of  the  state.  The  facts  agreed  upon  in 
the  submitted  controversy  present  for  deter- 
mination the  following  three  questions: 
First.  Did  the  act  as  passed  by  the  legisla- 
ture include  the  forgoing  italicized  provi- 
sion! Second,  Will  the  courts  look  beyond 
the  enrolled  bill  signed  by  the  presiding 
officers  of  the  two  houses  of  the  legisluture, 
and  approved  by  the  governor,  to  determiue 
whether  such  bill  was  in  fact  passed  by  the 
legislature?  Third.  Does  said  provision  of 
the  act  violate  g  20  of  article  10  of  the 
Constitution?  The  first  and  second  of  tliese 
questions  will  be  considered  together. 

The  railway  company  contends  that  said 
act  {tor  convenience  hereinafter  referred  to 
as  House  Bill  No.  168),  when  adopted  by  the 
legislature,  did  not  contain  the  provision  au- 


>ot  been  consistent  in  their  holdings  on 
this  question,  but  the  later  cases  have  clear- 
ly adhered  to  the  doctrine  of  the  absolute 
conclusiveness  of  the  enrolled  bill. 

In  lisle  V.  McGettigan,  114  Cal.  112,  45 
Pae-  I04B,  the  court  refrained  from  holding 
the  bill  aliBolutely  conclusive,  because  the 
fai'ts  presented  did  not  require  such  a  de- 
cisioa.  and  held  that  where  the  journals 
are  silent  as  to  compliance  witli  a,  con- 
stitutional requirement,  it  will  be  pre- 
sumed that  the  requirement  was  complied 
■ith,  and  the  bill  held  conclusive. 

The  Texas  cases  are  also  confused  on  this 
question.  In  the  Texas  cases  cited  above, 
it  clearly  appears  that  the  court  regarded 
the  enrolled  bill  as  conclusive  for  all  pur- 
poses. In  the  Texas  cases  cited  below,  the 
cmirt  was  passing  on  facts  that  were  not 
required  fay  the  Constitution  to  be  shown 
on  the  journal,  and  in  view  of  the  very 
elear  atatement  of  the  conrt  in  the  recent 
Texas  case  of  Farshall  v.  State,  infra,  it 
is  doubtful  if  they  can  be  regarded  as  au- 
thority for  more  than  the  proposition  that 
tke  bill  is  conclusive  as  to  compliance  with 
constitutional  requirements  that  are  not 
required  to  be  shown  on  the  journal. 

In  New  Jersey,  a  jurisdiction  that  is 
coauDitted  to  the  doctrine  of  the  absolute 
concilia ivenees  of  the  bill,  the  rule  has  been 
suspended  in  a  matter  concerning  notice  of 
the  pasnaffe  of  special  acts.  Thus,  in  State, 
Evii^  Twp.,  Prosecutor,  v.  Trenton,  57  N. 
J.  L.  318,  31  Atl.  223,  and  Atty.  Oen.  v. 
Tnckerton,  B7  N.  J.  L.  120,  50  Atl.  602,  it 
«as  held  that  the  court  might  inquire  as  to 
wbetber  a  notice  of  intention  to  apply  for 
tiw  passafn:  of  a  private,  local,  or  special 
art  had  been  given.  Tliese  cosi'S  follow  the 
earlier  cose  of  Passaic  Countv  v.  Steven- 
son.  4fi   N.  J.  L.   173,  cited   in  tlie  earlier 

In  De  lioach  v.  Newton,  134  Ga.  73i),  fiS 
5.  E.  70fi.  20  Ann.  Cas.  342,  where  the 
joomal  failed  to  show  that  a  senate  amend- 
nent  had  been  concurred  in  by  a  consti- 
tstional  majority  in  the  house,  the  bill  was 
h«Id  conclusive,  notwithstanding  a  con- 
■t-tational  provision  that  "no  bill  shall  be- 
come a  law  unless  it  shall  receive  a  ma- 
«ULA.(NA) 


jority  of  the  votes  of  all  the  members 
elected  to  each  house  of  the  general  assem- 
bly, and  it  shall  in  every  instance  so  appear 
on  the  journal."  The  court  in  this  case 
takes  the  view  that  the  constitutional  pro- 
vision is  not  that  the  bill  shall  not  be- 
come a  law  unless  the  journal  shall  show 
that  it  has  received  the  requisite  majority, 
but  that  it  becomes  a  law  in  any  event,  and 
that  the  provision  that  this  matter  shall 
appear  on  the  journal  is  independent  and 
directory.  The  same  holding  appears  in 
Whitley  V.  SUte,  134  Ga.  75B,  68  S.  E. 
718, 

In  Atlantic  Coast  Line  R.  Co.  v.  State, 
135  Ga.  545,  32  L.R.A.(N.S.)  20,  60  S.  E. 
T2S,  it  affirmatively  appeared  froth  the 
journal  that  the  constitutional  require- 
ment had  not  been  complied  with,  but  the 
enrolled  bill  wait  held  conclusive. 

For  specillc  application  of  the  general 
doctrine  of  absolute  conclusiveness  to  par- 
ticular grounds  of  attack,  see  various  sub- 
divisions of  in. 


Some  courts,  in  passing  on  this  question, 
have  limited  the  decision  as  to  the  con- 
clusivenesB  of  the  enrolled  bill  to  matters 
not  required  to  be  shown  on  the  journal, 
or  at  least  have  declined  to  extend  it  be- 
vond  that  point;  but  within  this  limit 
have  held  the  enrolled  hill  conclusive.  Mil- 
ler V.  Oelwcin,  —  Iowa,  — ,  136  N.  W.  1046  j 
State  ex  rel.  Gregg  v.  Erickson,  30  Mont. 
280,  102  Pae.  338;  Atchison,  T.  &.  S.  F.  R. 
Co.  V.  State:  Coyle  v.  Smith,  28  Okla.  121, 
113  Pae.  644;  McNeal  v.  Ritterbusch,  20 
Okla.  223.  116  Pae.  778:  Perkins  v.  Phila- 
delphia. 158  Pa.  654,  27  Atl.  358:  Day  Land 
&  Cattle  Co.  V.  State,  68  Tex.  526,  4  S.  W. 
865 :  Parshall  v.  Stat«,  —  Tev.  Crim.  Rep. 
— ,  138  S.  W.  7.5(1:  Knox  v.  State,  —  Tex. 
Crim.  Rep.  — ,  138  S.  W.  787;  Houston  £ 
T.  C.  R.  Co.  V.  Stuart,  —  Tex.  Civ.  App. 
~,  48  S.  W.  799;  El  Paso  ft  S.  W.  R.  Co. 
V.  Foth,  45  Tex.  Civ,  App.  275,  100  S.  W. 
171;  Ritchie  v.  Richards,  14  Utah,  345,  47 
Fac  670;  Gibson  v.  Anderson,  65  C.  C.  A. 
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tborizing  the  levy  for  oomiaon  lehool  pur- 
poses;  that  that  provialoD  twv«r  received  the 
aanction  of  the  memben  of  the  l^Ulature; 
and  that  such  fact*  are'  diacloaad  by  the 
journals  of  the  house  and  Muatc.  Whether 
a  court  can  look  to  the  journal*  of  eithv 
branch'  of  the  legislature,  or  of  both,  to  im- 
peach the  enrolled  bill,  in  determining 
whether  or  not  it  was  pawed  in  conformity 
with  constitutional  provisiona,  and  in  de- 
termining whetlier  all  the  proviiiona  con- 
tained in  the  enrolled  bill  ligned  by  the 
presiding  officers  of  the  two  branchea  of  the 
legislature  and  approved  by  the  governor 
were  contained  in  the  bill  as  adopted  by 
tbe  legislature,  is  a  question  upon  which  the 
decided  cases  from  the  various  states  of 
the  Union  are  in  hopeless  cooSict,  and  there 

£77,  131  Fed.  3B;  United  SUtea  t.  BUlinge, 
190  Fed.  3G9. 

And  this  rule  of  conclusiveness  has  been 
adhered  to  notwithsanding  it  affirmative!^ 
appears  on  the  journal  ttiat  some  consti- 
tutional requirements  as  to  which  the  legis- 
lative journals  were  not  required  to  make 
a  showing,  were  not  complied  with  in  the 
enactment  thereof.  Carr  v.  Coke,  US  N. 
G.  ZZ3,  28  L.R.A.  737,  47  Am.  St  Rep. 
801,  22  S.  E.  18;  Cox  v.  Pitt  County,  146 
N.  C.  GS4,  10  L.R.A.(N.8.)'253,  60  S.  E.' 
610.  See  New  Hanover  County  t.  De  Roeeet 
and  Blaxji  v.  Duncombe  County,  II.  b,  infra. 
See  Atchxbon,  T.  k  B.  F.  R.  Co.  v.  Sutb; 
Williams  v.  Taylor,  B3  Tex.  867,  IB  B.  W. 
156;  Marshall  Field  t  Co.  v.' Clark,  143 
U.  S.  640,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
406;  Harwood  v.  Wentworth,  162  U.  S. 
647,  40  L.  ed.  lOeO,  10  Hup.  Ct.  Rep.  890. 

In  Chavei  v.  Luna,  6  N,  H.  1S3,  21 
Pac  344,  the  tacts  of  which  are  similar 
to  those  in  Lyons  r.  Woods,  5  N.  M.  327, 
21  Pac.  346,  and  on  the  authority  of  which 
the  latter  case  was  decided,  the  court,  while 
approving  of  the  doctrine  that  an  enrolled 
bill  is  not  conclusive,  but  that  courts  have 
power  to  inquire  into  the  facta  attending 
the  passage  of  the  bill,  where  the  Consti- 
tution of  the  state  preHcribes  the  mode  to  be 
observed  by  the  legislature  in  passing  bills, 
holds  that  the  court  cannot  go  behind  an 
enrolled  bill  of  the  territorial  legislature, 
and  hold  it  void  on  the  ground  thst  certain 
members  of  the  quoram  of  the  legislative 
assembly  were  seated  without  having  a 
certilicate  of  election,  since  the  determina- 
tion of  the  election,  quali  Beat  ions,  and  re- 
turns of  its  members  is  a  judicial  func- 
tion of  the  legislature:  and  whether  it  was 
intended  to  give  the  territorial  legislature 
full  power  in  this  regard,  it  was  not  neces- 
sary to  decide,  since  the  organic  act  re- 
quired l^islative  bills  to  be  submitted  to 
Congress  and  approved;  and  since  there 
was  notliing  in  this  ease  to  show  that  Con- 
gress had  disapproved  of  the  act.  it  was  as- 
sumed that  it  had  been  approved.  The  de^ 
cision  in  the  latter  case  was  affirmed  by  the 
United  States  Supreme  .Court  in  1S3  U.  B. 
040.  38  L.  ed.  B54,  14  Sup.  Ct.  Rep.  0S9. 
40  L.R.A.(N.S.) 


are  many  esaea  supporting  reapeetively  tha 
affirmative  and  negative  of  tha  propoeition. 
Among  those  cases  holding  that  tbe  journal 
may  be  looked  to  for  the  purpose  of  im- 
peaching the  enrolled  bill  are  the  following: 
Jones  V.  Hutchinson,  43  Ala.  721;  Moody 
V.  State,  46  Ala.  115,  17  Am.  Rep.  28; 
Burr  V.  Roas,  10  Ark.  260 ;  Vinsant  t.  Knox, 
27  Ark.  266;  Webster  t.  Little  Rock,  44  Ark. 
636;  State  ex  reL  Markens  v.  Brown,  20 
Fla.  407;  State  ex  rel.  Boyd  v.  Deal,  24 
Fla.  eS3,  12  Am.  St  Rep.  204,  4  So.  899; 
Butler  T.  State,  80  Ga.  821,  16  S.  E.  703; 
Spangler  v.  Jacoby,  14  111.  267,  68  Am.  Dec 
GTl;  People  ex  reL  Barnes  v.  SUme,  36  III. 
lEl,  85  Am.  Dee.  348;  Cohn  v.  Kingsley,  6 
Idaho,  416,  38  L.R^.  74,  40  Pac.  985; 
Koehhr  v.  Hill,  60  Iowa,  643,  14  N.  W.  738, 

But  in  Missouri,  K.  A  T.  R.  Co.  v.  Ue- 
Glamory,  02  Tex.  160,  41  B.  W.  486,  tbe 
court,  without  discussion,  went  back  of  an 
enrolled  bill  which  declared  that  it  was 
an  emergency  measure  and  that  it  should 
take  eSect  from  and  after  its  passage,  and 
decided   that   it   had    not   received   suoh   a 

In  Day  Land  k  Cattls  Co.  v.  SUte,  68 
Tex.  626,  4  8.  W.  866,  the  court  had  under 
consideration  the  validity  of  an  emergenqr 
measure,  hut  the  question  there  being  con- 
sidered was  aa  to  the  sufficiency  of  the  facta 
on    which    the    emergency    meaaura    waa 

The  decision  in  the  McGIamory  Oaae  ia 
in  conflict  with  the  decision  in  Parahall  v. 
SUte,  —  Tei.  Crim.  Rep.  — ,  138  S.  W. 
769,  and  in  view  of  the  very  clear  statement 
of  the  law  contained  in  Parshall  r.  State,  it 
is  doubtful  whether  the  conclusiveness  of 
the  enrolled  bill  was  directly  considered  in 
the  McGIamory  Case. 

For  specifle  applications  te  variooa 
grounds  of  attack,  see  infra,  HL 

b,  2>actHn«  of  prima  faelv 


1,  JThmrm  the  Jowmola  arm  adent  a»  to 
quirementa. 


in. 

The  discussion  under  this  subdivision  ia 
limited  to  matters  not  required  by  tha 
Constitution  to  be  shown  on  the  joumala. 
As  to  matters  required  to  be  shown,  sea 
subdivision  c,  below. 

Other  courts  make  the  enrolled  bill  only 
prima  facie  conclusive  of  compliance  with 
statutory  requirements,  and  hold  as  to 
matters  not  required  by  the  Constitution 
to  be  entered  on  the  journal,  that,  in  th« 
absence  of  an  affirmative  showing  to  tha 
contrary,  the  bill  is  conclusive  that  all 
such  constitutional  requirements  have  been 
complied  with.     Walker  v.  Griffith,  60  Ala. 


Itll. 
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15  S.  W.  809;  StkU  «x  i«L  Oodud  t.  Ad- 
dreot,  64  K>n.  47 4,  07  Pac.  S70;  SUte  ex 
reL  Hndlord  y.  fiobertaon,  41  Eu.  £00,  21 
HtL  3SZ;  SUU  ex  rel.  Att?.  Gen.  t.  Fr&n- 
cii,  2a  Kvi.  724 ;  Eajrnu  t.  Heller,  18  Kan. 
3S2;  Mfimiiig  t.  Detroit,  L.  ft  N.  B.  Co. 
58  Mich.  257.  20  X.  W.  S14i  People  ex  rel. 
Hart  r.  McEtro;,  72  Mich.  446,  S  L.ILA. 
«0B,  40  K.  W.  TjO;  Banue;  County  t. 
Ileensn,  2  Mina.  330,  Gil.  281;  State  ex 
reL  Uinneaota  R-  Constr.  Co.  t.  Hastings, 
Si  Minn.  78;  Miesen  t.  Canfleld,  04  Minn. 
ol3,  67  N.  W.  632;  Hull  t.  Miller,  4  Neb. 
JOS;  State  ex  rel.  Huff  r.  HcClelland,  18 
K^  236,  S3  Am.  Rep.  B14,  25  N.  W.  TT. 
SUte  ex  rel.  Caaper  v.  Moore,  37  Neb.  13, 
a  N.  W.  2{H) ;  State  ex  rel.  Wahoo  Wa.ter- 
woiiu  Co.  V.  Wahoo,  02  Neb.  40,  86  N.  W. 

3Sli  Clarke  t.  Jack,  60  Ala.  272;  McKemie 
'  t.  Gorman,  08  Ala.  442;  Hall  t.  Bt«ele,  82 
Ala.  ^2,  2  80.  O&O;  StH.te  ex  rel.  Atty  Gen. 
\:  Buckle;,  M  Ala.  SB9;  Ex  parte  Boward- 
HaiTiBon  Iron  Co.  110  Ala.  484,  72  Am. 
SL  Rep.  928,  24  Bo.  SI6;  Harriun  v.  Gordy, 
S7  Ala.  49;  Jennings  t.  BuMell,  92  Ala. 
M3,  0  So.  421;  Keene  v.  JeffeTson  County, 
135  Ala.  •ISS,  33  Bo.  435;  Jackion  v.  BUte, 
131  AU.  21,  31  So.  380;  Tiniant  t.  Knox, 
il  Ark.  206;  EnglUh  t.  Oliyer,  28  Ark. 
317;  Olidewell  t.  Martin,  61  Ark.  S60,  11 
S.  W.  882;  Waterman  t.  Hawkini,  TE  Ark. 
120,  86  B.  W.  844  (dictum) ;  Felt  v.  Fajne 
90  Aiic  000,  134  Am.  St.  Rep.  45,  30  8.  W 
420;  Worthen  t.  Badgett,  32  Ark.  4S0 
Chicot  Countv  t.  Davies,  40  Ark.  200; 
Price  ▼.  Dowdy,  34  Ark.  286;  Webster  t. 
Littk  Bock,  44  Ark.  636;  UaMachuietU 
UaL  L.  Ina.  Co.  t.  Colorado  Loan  ft  T. 
Col  20  Colo.  1,  30  Pac  703;  Andrews  v. 
People,  33  Colo.  163,  108  Am.  St.  Bep.  76, 
79  Pac.  1031;  SUte  ex  rel.  Turner  v.  Hock- 
er.  36  Fla.  368,  IS  So.  767;  West  v.  State, 
50  Fla.  154,  30  So.  412;  Potter  v.  Lainhart, 
44  Fla.  647,  33  So.  261;  SUte  ex  rel.  Che^- 
nej  T.  Sammona,  —  Fla.  — ,  67  60.  1116; 
Speer  v.  Athens,  SS  Ga.  49,  9  L.B.X  402, 
11  S.  E.  802;  Peed  t.  McCrary,  04  Ga.  487, 
21  S.  E^232;  Fullington  v.  Wiliama,  08  Ga. 
807,  27  S.  E.  183;  Cutcher  ».  Crawford,  103 
Ga.  IBO,  31  S.  E.  138;  Lee  v.  Tucker,  1.10  Ga. 
43,  60  S.  E.  104;  Burge  f.  Mangum,  134 
Ga-  307,  07  B.  E.  857;  Clark  v.  Eve, 
134  Ga.  788,  08  B.  E.  698;  White  t.  AtlanU, 
134  Ga.  632,  68  B.  E.  103;  Butler  f.  StaU, 
89  Ga.  82],  16  S.  E.  763;  Weyend  t.  Stover. 
33  Kan.  545,  11  Pat  366;  Re  Taylor.  60 
K&n.  87,  SS  Pac.  340;  Chesney  r.  McCIin- 
tock,  61  Kan.  64,  68  Pac.  993;  Weia  t. 
Stubblefield,  86  Kan.  109,  110  Pac,  205; 
BellevUIe  t.  Wells,  74  Kan.  B23,  88  Pac.  47; 
St&te  ex  ret.  Godard  v.  Andrews,  84  Kan. 
4T4,  07  Pac  870;  State  ex  rel.  Bradford  v. 
Robertson,  41  Kan.  200,  21  Pac.  3B2;  Hoi- 
lingsworth  t.  ThompEon,  46  La.  Ann.  222, 
40  Am.  St.  Bep.  220,  12  So.  1 ;  Atty.  Gen.  v. 
Rice,  64  Mich.  386,  31  N.  W.  203;  People 
ex  fel.  Hart  v.  McElroy,  72  Mich.  44B,  2 
LR-A.  009,  40  N.  W.  750;  Be  Ellia,  66 
HiiUk  401.  23  L.R.A.  287,  43  Am.  St.  Bep. 
40  I.^.A.(N.S.) 
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023;  Opinion  of  Jnatieea,  3S  N.  H.  670; 
Opinion  of  Juaticei,  S2  N.  H.  022;  BUte  ex 
rel.  Loomia  t.  Moffltt,  6  Ohio,  369;  Fordyce 
V.  Godman,  20  Obio  St.  1;  Mnrnford  v. 
Sewall,  11  Or.  07,  60  Am.  ftep.  402,  4  Pac 
586;  BUto  T.  Bogen,  22  Dr.  349,  30  Pac 
74;  State  T.  McConnell,  3  Lea,  332;  Gainaa 
V.  Horrigan,  4  Lea,  608;  Brewer  t.  Hunt- 
ingdon, 86  Tenn.  732,  0  B.  W.  100;  Ritchie 
V.  Bichardi,  14  Utah,  345,  47  Fac  070; 
Wise  T.  Bigger,  79  Va.  269;  Ueraele  t. 
Down,  64  Wis.  323,26  N.  W.  412;  Brown  t. 
Naah,  1  Wyo.  86;  Oabum  t.  Statey,  6  W. 
Va.  86,  13  Am.  Bep.  040. 

At  common  law  the  rule  prevailed  that 
the  enrolled  bill  ia  coDclueiTe  and  may  not 
be  impeached  by  resort  to  the  Icgiilative 
journal.      Rex    v.    Arundel,    Hobart,    109 ; 

,  614,  66  N.  W.  1060;  Miesen  t.  Canfleld,  04 
Minn.  513,  67  N.  W.  032;  SUU  ex  rel. 
Minnesota  R.  Constr.  Co.  t.  Hoatinga,  24 
Uinn.  7B;  SUt«  ex  rel.  Atty.  Gen.  v.  Mead, 
71  Mo.  206;  State  ex  rel.  Aull  v.  Field,  119 
Mo.  S93,  24  B.  W.  752;  State  t.  Wray,  109 
Mo.  694,  10  S.  W.  SO;  State  ez  rel.  Wahoo 
Waterworks  Co.  t.  Wahoo,  62  NeK.  40,  80 
N.  W.  S23;  Colbnrn  v.  McDonald.  72  Neb. 
431,  100  N.  W.  901;  StetUr  v.  State.  77 
Neb.  777,  110  N.  W.  781;  Btratton  t.  State, 
70  Neb.  118,  112  N.  W.  301;  BUte  ex  rel. 
Oldham  v.  Dean,  84  Neb.  344,  121  N.  W. 
719;  SUU  T.  Abbott,  S9  Neb.  106,  80  N. 
W.  409;  State  ex  rel.  Douglas  County  v. 
Frank,  60  Neb.  327,  B3  N.  W.  74;  Hull  t. 
Miller,  4  Neb.  503;  State  ex  rel.  Herron  t. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N.  B. 
829;  Mumford  v.  Sewall,  11  Or.  67,  60 
Am.  Bep.  402,  4  Pac.  685 ;  SUte  t.  Rot-ere, 
22  Or.  348,  30  Pac.  74;  McKinnon  v.  Cotner, 
30  Or.  ess,  40  Pac.  056;  Jackson  t.  Weis 
ft  L.  Mfg.  Co.  124  Tenn.  421,  137  B.  W. 
757;  State  t.  McConnell,  3  Lea.  332;  Wil- 
liams T.  SUte,  0  Lea,  649;  SUte  ex  rel. 
Whiteon  V.  Algood,  87  Tenn.  103,  10  S.  W. 
310;  B|chardBon  v.  Young,  122  Tenn.  471, 
.  664;  Nelson  v.  Haywood  County, 
01  Tenn.  596,  20  S.  W.  1 ;  Price  v.  Mounda- 
ville,  43  W.  Vs.  523,  04  Am.  St.  Rep.  878, 
27  B.  E.  218;  School  Dist.  No.  11  v,  Chap- 
1,  82  C.  C.  A.  36,  162  Fed.  887,  writ  of 
iorari  denied  in  206  U.  S.  646,  61  L. 
ed.  B23.  27  Sup.  Ct.  Bep.  792. 

No  distinction  is  made  in  the  concluslve- 
nesi  of  the  enrolled  bill  by  the  courta  of 
Kansaa,  between  matters  not  required  to 
be  entered  on  the  journal  and  those  ao  re- 
quired  to    be   entered.     See   Kansas    cases 

In  Louisiana  State  Lottery  Co.  v.  Rich- 
ji,  23  La  Ann.   743,  8  Am.  Bep.  002,   it 
IS    held    that    the    enrolled    bill    ia    con. 
elusive,  if  the  law  had  been  regularly  pro- 
mulgated;  and  in  Whited  v.  Lewia.  25  La. 
Ann.  668.  it  was  held  that  the  court  mi(t!it 
quire  oa  to  the  due  and  regular  promul- 
.tion  of  the  law! 

In  Stockton  v.  Powell,  29  Fla.  1,  16 
L.B.A.  42,  10  So.  OSS,  Bushten  v.  SUte,  S8 
Fla.  94,  60  Bo.  480,  the  enrolled  bill  was 
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Edinburgh  &  D.  R.  Co.  v.  Wkucbope,  8  Clark 
&  F.  710,  3  Eng.  Hy.  ft  C.  Caa.  233;  Lonon 
&  C,  Loan  &,  Agency  Co.  v.  Rural  Municipal- 
ity, 7  Manitoba  h.  Rep,  128,  And  the  same 
rule  is  adopted  in  the  fallowing  state  cases: 
Graves  v.  AUap,  1  Ariz.  274,  25  Pac.  838; 
Sherman  v.  Story,  30  Cal.  253,  8S  Am.  Dec. 
93;  People  v.  Burt,  43  Cal.  SflOj  Eld  v. 
Gorham,  20  Conn.  8;  State  v.  Savings  Bank, 
70  Conn.  141,  64  Atl.  6;  Territory  ex  rel. 
McMahon  v.  O'Connor,  5  Dak.  397,  3  L.R.A. 
355,  41  N.  W.  746;  State  ex  rel.  McVey  t. 
BurriB,  4  Fenn.  {Del.)  3,  40  Atl.  930; 
Evans  V.  Browne,  30  Ind.  614,  95  Am.  Dec. 
710;  State  ex  rel.  Benton  County  y.  Boice, 
140  Ind.  500,  39  N.  E.  64,  40  N.  E.  113; 
Lewis  V.  State,  148  Ind.  346,  47  N.  E.  075; 
Lafferty  v.  Huffman,  09  Ky.  80,  32  L.R.A. 


203,  35  a.  W.  123;  Owensboro  ft  N.  R.  Co. 
V.  Barclay,  102  Ky.  16,  43  8.  W.  177;  Nor- 
man V.  Kentucky  Bd.  of  Managers,  B3  Ky, 
637,  18  L.R.A.  65S,  20  S.  W.  901 ;  Louisiana 
State  Lottery  Go.  v.  Richoux,  23  La.  Ann. 
743,  8  Am.  Rep.  602;  Weeks  v.  Smith,  81 
Me.  638,  18  Atl.  325;  Green  v.  Weller,  32 
Miss.  650;  Kx  parte  Wren,  63  Miss.  512, 
50  Am.  Rep.  825;  Pacific  E.  Co.  v.  The 
Governor,  23  Mo.  363,  60  Am.  Dee.  673; 
State  ex  rel.  George  v.  Swift,  10  Nev.  186, 
21  Am.  Kep.  721;  State  ex  rel.  Coffin  v. 
Howell,  20  Nev.  S3,  04  Pac.  400;  State  ex 
rel.  Pangborn  v.  Young,  32  N.  J.  L.  2»; 
State,  Gwing  Twp.,  Prosecutor,  v.  Trenton, 
67  N.  J.  L.  318,  31  Atl.  223;  People  v. 
Devlin,  33  N.  Y.  269,  88  Am.  Dec.  377; 
People   ex   rel.   Furdy   v.   Highway   Comrs. 


held  conclusive  as  to  notice  being  given 
and  proof  of  the  same  made,  as  required  in 
passing  local  laws. 

In  Stat«  v.  Murray,  47  La,  Ann.  1424, 
17  So.  832,  the  enrolled  bill  was  held  con- 
clusive OS  to  t!ie  BulGciency  of  a  notice  re- 
quired for  the  passage  of  a  local  law. 

But  in  Webster  v.  Hastings,  56  Neb.  669, 
77  N.  W.  127,  a  Code  provision  was  referred 
to,  that  the  proceedings  of  the  legislature 
shall  be  proved  by  the  journal;  and  under 
this  provision  it  was  held  that  the  enrolled 
bill  was   not  conclusive. 

It  does  not  appear  how  the  showing  was 
made,  in  State  ex  rel.  Medical  College  v. 
Sowell,  143  Ala,  494,  39  So.  246,  that  the 
act  had  not  been  passed  as  required  by  the 
Constitution,  but  the  court  inquired  into  the 
method  of  passage,  thereby  treating  the  en- 
rolled bill  as  not  conclusive. 

In  Stein  v.  Leeper,  78  Ala.  517;  Mathis 
V.  State.  31  Fla.  291.  12  So.  681;  and  State 
ex  rel.  Eastland  v.  Gould,  31  Minn.  189,  17 
N.  W.  276,  the  court  went  behind  the  en- 
rolled hill  to  the  journals,  but  decided  that 
the  act  had  been  validly  passed;  and  in 
King  Lumber  Co.  v.  Crow,  155  Ala.  604,  130 
Am.  St,  Rep.  66,  46  So,  646,  the  court 
looked  to  the  journals,  but  no  question 
seems  to  have  been  raised  as  to  the  power 
to   do  BO. 

For  specific  application  oF  the  doctrine 
here  considered,  to  particular  grounds  of  at- 
tack, see  infra,  III. 


Exception. 

In  certain  of  the  states  a  constitutional 
provision  that  before  the  bill  shall  become 
a  law  certain  requirements  shall  be  com- 
plied with  has  been  construed  to  be  man- 
datory, and  in  the  absence  of  an  affirmative 
showing  that  such  requirements  have  been 
compli^  with,  the  enrolled  bill  is  not  even 
prima  facie  conclusive,  and  may  be  im- 
peached. These  cases,  by  construction,  re- 
quire that  compliance  with  such  mandatory 
requirements  of  the  Constitution  shall  ap- 
pear on  the  journal,  Spangler  v.  Jacobv, 
14  III.  207.  58  Am.  Dec.  571;  Frescott  v. 
40  L.R.A.(N.S.) 


Illinois  ft  M.  Canal,  19  III,  324;  Ryan  v.  . 
Lynch,  68  III.  160;  People  ex  rel.  Oliver  v. 
Knopf,  198  111.  340,  64  N.  E.  842,  1127; 
Union  Bank  v.  Oxford,  119  N.  C.  214,  34 
L.R.A.  487,  25  S.  E,  966;  Charlotte  v. 
Shepard,  122  N.  C,  602,  29  S.  E.  842;  Bun- 
combe County  v.  Payne,  123  N,  C.  432,  31 
S.  E.  711;  Wilkes  County  y.  Call,  123  N.  C. 
308,  44  L.R.A.  262,  31  S.  E.  481 ;  Smathers 
V,  Madison  County,  125  N,  C.  480,  34  S.  E. 
554;  Post  V.  Kendal  Countv,  105  U.  S.  667. 
20  L.  ed.  1204. 

These  cases  are  not  altogether  clear  on 
this  point.  In  the  Illinois  coses,  matters 
that  are  not  required  to  be  entered  on  the 
journal  are  so  mingled  with  matters  thai 
are  required  to  be  entered  that  it  is  not 
clear  in  all  cases  that  the  court  would  have 
held  the  bill  inconclusive  where  the  journals 
were  silent.  However,  in  People  ex  rel. 
Oliver  v.  Knopf,  108  111.  340,  U  N.  E.  843, 
the  argument  that  the  hill  is  conclusive  a» 
to  compliance  with  matters  not  required  to 
be  entered  on  the  journal,  in  the  absence  of 
an  affirmative  showing  that  such  require- 
ments were  not  met,  was  disapproved,  and 
the  court  states  that  the  presumption  is  aa 
to  such  matters,  in  the  absence  of  an  aflirm- 
ative  showing  on  the  journal,  that  the  re- 
quirements were  not  met. 

The  North  Carolina  cases  are  also  unsat- 
isfactory on  this  point.  It  appears  from 
these  cases  that  there  was  either  an  affirma- 
tive showing  or  an  admission  that  some  con- 
stitutional requirements  had  not  been  met, 
and  thus  the  decision  might  have  been  ar- 
rived at  under  the  general  rule  as  laid  down 
in  subdivision  2,  mfra.  The  court,  how- 
ever, regards  the  constitutional  requirement 
as  mandatory,  and  in  Union  Bank  v,  Ox- 
ford, 119  N.  C.  214,  34  L.R.A.  487,  25  S.  E. 
966,  speaks  of  one  such  requirement,  t1)at  is. 
not  expressly  required  by  the  Constitution 
to  be  shown  on  the  journal,  as  a  matter  that 
must  appear  on  the  journal. 

The  North  Carolina  cases  that  adhere  to 
this  doctrine  are  those  in  which  the  hill  is 
one  concerning  the  raisinjr  of  revenue,  in 
which  ease  a  special  constitutional  require- 
ment applies.  As  to  the  general  doctrine  in 
North  Carolina,  see  Carr  v.  Coke,  116  N.  C. 


IIIL 
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94  X.  Y.  270,  13  Am.  Rep.  581;  Brodn&z 
I.  Groom,  64  N.  C.  244;  Power  v.  Kitcliing, 
10  S.  D.  254,  88  Am.  St.  Rep.  SOI,  88  N.  W. 
'J7:  Sffti  V.  Allegheny  &,  M.  PI.  Road  Co. 
£  Pl  376 ;  State  e*  rel.  Hoover  v,  Chester, 
M  S.  C  307,  17  S.  E.  752;  Nairegang  v. 
Bnnrn  County,  14  S.  D.  357.  85  N.  W.  602; 
f^Ulc  ex  nl.  Lavin  v.  Bacon,  14  S.  D.  :i94, 
>^  .V.  IV.  805;  CeDtral  R.  Co.  v.  Hearne,  32 
let  M7;  Williams  v.  Taylor,  83  Tex.  607, 
!9  S.  W.  136;  Re  Welman,  20  Vt.  663,  Fed. 
Cu.  No.  17.407;  State  ex  r«l.  Reed  v.  Joneti, 
I  Wi»h.  4S2,  23  L.R.A.  340,  34  Pac.  201. 
Vi'e  htrc  not  cited  above  all  the  cases  that 
iuppart  eitber  of  tlie  rules,  but  have  at- 
Ipmplnl  to  give  only  a  suffii^ient  number  to 
iidicat;  tbe  e^itent  to  which  hoth  rules  are 
Hippertcd  by  respectable  authority.     It  has 

m.  28  L.K.A.  737,  47  Am.  St.  Rep.  801, 
a  S,  E.  16. 

fn  Idalio  a  requirement  in  the  Constitu- 
lion  that  each  house  shall  keep  a  journal  of 
>t<  pTocFedings  is  construed  to  mean  that 
lt«  journal  ^all  show  all  the  proceedings 
<i(  iW  house :  hence  when  the  journal  does 
cot  affirmatively  show  that  all  constitu- 
iHQil  requirements  were  complied  with,  the 
till  may  be  impeached.  Cohn  v.  Ktngsley, 
i  Idsbo,  416,  38  L.R.A.  74,  411  Pac.  985.  On 
lie  rehearing  of  this  case,  Sullivan,  Chief 
Jutlii¥,  renders  a  vigorous  dissenting  opin- 
io on  tbe  point  that  compliance  with  all 
'iBttitutional  requirements  must  affirma- 
Xmty  appear  on  the  journal,  and  takes  the 
ponitioQ  that,  in  tbe  absence  of  an  affirma- 
i.ivEhowing  that  the  constitutional  require- 
untt>  were  not  complied  with,  the  bill  may 
M  be  impeached. 

It  will  be  noted  by  reference  to  subdivi- 
'■nn  c  infra,  that  in  Illinois  the  same  rule 
'•  applied  as  to  matters  required  to  be  en- 
I'rtj  on  the  journal. 

Th«  early  Illinois  case  of  Schuvler  Conn- 
t>-  1-.  People,  25  III.  181,  Ukes  the  position 
liut.  in  the  absence  of  an  affirmative  show- 
ic;  tliat  the  constitutional  requirements 
^'n'  not  complied  with,  the  bill  is  unim- 
puchaWe. 

In  SUte  V.  Wendler,  04  Wis.  380,  68  N. 
R.  Tj9,  where  there  was  apparently  a  mis- 
l^tr  in  the  numbering  of  the  bills,  it  was 
''•I  that  tbe  silence  of  the  legislative  jour' 
>al  SI  to  the  passage  of  a  particular  bill 
nuld  defeat  it. 

In  Wrought  Iron  Range  Co.  v.  Carver, 
!1S  X.  C.  328,  24  S.  E.  352;  Glenn  v.  Wray, 
^  N'.  C.  730.  36  S.  E,  167;  Wilson  v. 
"irtley,  133  N.  C.  816,  45  S.  E.  1023; 
Sr.,aTi  v.  Stewart,  134  N.  C.  357,  48  8.  E. 
'U;  Sew  Hanover  Countr  v.  Armour  Pack- 
"^  Co.  135  N.  C.  62,  47  S.  E.  411;  Bray  v. 
^'illiami.  137  N.  C.  387,  4B  S.  E.  887,  and 
^••Wi^h  Sav.  Bank  v.  Lacy,  151  N.  C.  3, 
«  S.  E.  441,  the  court  locJted  to  the  jour- 
"^'v  but  decided  that  there  had  been  a 
"■■ficient  compliance  with  constitutional  re- 
'piifuents  in  the  enactment  of  the  bill  in 

Ko  qoestien  was  raised  in  Rodman  v. 
«  L8.A(N.S.i 


been  asserted  by  some  of  the  text  writers,  as 
well  aa  by  some  courts  in  the  decided  cases, 
that  the  weight  of  authority,  numerically 
speaking,  supports  the  rule  that,  where  the 
journal  contains  matters  affirmatively  im- 
peaching the  enrolled  bill,  it  must  prevail. 
Black,  Interpretation  of  Laws,  p.  225.  A 
similar  declaration  is  found  in  the  first  edi- 
tion of  Sutherland  on  Statutory  CcinBtruc- 
tion.  However  correct  these  statements  may 
have  been  at  the  time  they  were  written,  it 
must  now  be  doubted  whether  they  speak 
correctly  the  conclusion  of  the  authoritieB 
upon  this  question  at  this  time;  and  in  the 
last  edition  of  Sutherland  on  Statutory  Con- 
struction, at  page  72,  it  is  said:  "It  is  no 
longer  true  that  'in  a  large  majority  of  the 
states'   the  courts   have  held   that  tiie  en- 

Washington,  122  N.  C.  30„30  S.  E.  118,  and 
Rodman-Heath  Cotton  Mills  r.  Waxhaw,  130 
N.  C.  293,  41  8.  E.  488.  as  to  the  conclu- 
siveness of  the  hill;  but  the  court  looked  to 
the  journals  and  held  a  bill  invalid  for  fail- 
ure to  comply  with  constitutional  require- 
On  the  contrary,  in  New  Hanover  County 
V.  De  Rosset,  120  N.  C.  275,  40  S.  E.  43. 
the  enrolled  hill  was  held  conclusive  as  t«> 
the  first  reading,  although  the  journals 
were  silent;  and  in  Black  v.  Duncombe 
County,  120  N.  C.  121.  30  S.  E.  818,  the- 
bill  was  held  conclusive  aa  to  a  reading  on 
three  several  days.  See  Cox  v.  Pitt  Coun- 
ty. II.  a.  supra. 

So.  in  Lumberton  Improv.  Co.  v.  Robeson 
County.  146  N.  C.  353.  59  S.  E.  1014,  where- 
the  discrepancy  was  a  mere  clerical  error, 
the  bill  was  held  conclusive. 

The  legislature  may  correct  its  journal 
to  speak  the  truth.  Richmond  County  v. 
Farmers'  Bank,  152  N.  C.  387,  87  S.  E.  064, 
21  Ann.  Cas.  812. 

2.  Where  It  a/Jtrmatlvely  appeara  tliat  a 
conatltuUonal  requirement  tcaa  not 
complied  uHlh, 

As  to  specific  applications  to  particular 
grounds  of  attack,  see  infra.  III. 

Where  there  is  an  affirmative  showing 
that  some  constitutional  requirement  has 
not  been  complied  with  in  the  enactment  of 
the  law,  this  priir.a  facie  conclusiveness  is- 
rebutted,  and  the  bill  may  be  impeached. 
Jones  V.  Hutchinson,  43  Ala.  721 ;  Moody  v. 
State,  48  Ala.  116,  17  Am.  Hep.  28;  Perry 
County  V.  Belma  M.  A  M.  R.  Co.  58  Ala. 
646;  Robertson  v.  State.  130  Ala.  164.  3ft 
So.  4Q4;  Yancy  v.  Waddell,  130  Ala.  524, 
3fl  So.  733;  Board  of  Revenue  v.  Crow,  141 
Ala.  128,  37  So.  460;  West  End  v.  Simmons. 
165  Ala.  350.  61  So.  638;  Burr  v.  Ross,  1!^ 
Ark.  250;  Rogers  v.  State,  72  Ark.  565,  82 
S.  W.  169;  State  ex  rel.  Boyd  v.  Deal,  24 
Fla.  293,  12  Am.  St.  Rep.  204.  4  So.  899; 
Wade  V.  Atlantic  Lumber  Co.  61  Fla.  628, 
41  So.  72;  Brown  v.  Collister,  B  Idaho,  689, 
61  Pac.  417;  State  ex  rel.  Atty.  Gen.  v. 
Francis,  26  Ean.  724;  Stat«  ex  rel.  Catllouet, 


et. 
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rolled  act  majr  b«  impeached  by  a  resort  to 
the  journalB.  A  compariaon  will  show  that 
the  courta  are  now  about  equally  dividedon 
tlie  question.  Tbe  current  of  judicial  deci- 
sion in  the  last  ten  years  bas  been  strongly 
against  the  ligbt  of  tbe  courta  to  go  back 
of  the  enrolled  act.  Undoubtedly,  the  deci- 
sion of  the  Supreme  Court  ol  tbe  United 
States  in  MHrshall  Field  t  Co.  t.  Claric, 
143  U.  S.  646,  36  L.  ed.  204,  12  Sup.  Ct. 
Kep.  4Se,  has  liad  much  to  do  in  creating 
and  augmenting  this  current,  but  it  may  al- 
so be  due  to  the  greater  simplicity,  certain' 
ty,  and  reasonableness  of  the  doctrine  which 
holds  tbe  enrolled  act  to  be  conclusive. 
Many  courta  and  judges,  while  feeling  com- 
pelled to  follow  former  decisions  holding 
that  the  enrolled  act  may  be'  impeached  by 


the  journals,  have  done  lo  reluctantly,  sjid 
have  expressed  doubts  as  to  the  validity  of 
tbe  doctrine,  and  in  many  cases,  as  will  ap- 
pear in  the  following  sections,  have  qualifled 
and  restricted  it  in  important  particulars." 
As  stated  in  tbe  foregoing  excerpt,  the 
courts  of  some  of  the  state*  that  have  felt 
the  rule  too  long  established  to  be  over- 
turned have,  nevertbeleas,  been  constrained 
to  question  its  wisdom.  After  the  rule  had 
been  established  in  Burr  v.  Ross,  19  Ark. 
26  Q,  and  followed  in  several  subsequent 
cases,  the  justices,  in  delivering  the  opinion 
in  Webster  v.  LittU  Rock,  said:  "The  leg- 
islative department  of  tbe  government  in 
equal  in  dignity  with  the  judicial, — co-ordi- 
nate and  not  subordinate.  Its  ofBccrs  tak« 
the  same  oath  to  support  the  Constitution. 


0  Am. 
.        -  =  ty.  7B 

Mich.  CO,  44  N.  W.  160;  6ode  v.  Fhelps,  BO 
Mich,  698,  45  N.  W.  4Q3;  Atty.  Gen.  T. 
Detroit  &  S.  PI.  Road  Co.  07  Mich.  680, 
ee  N.  W.  043;  FiUmore  v.  Van  Horn,  129 
Mich.  52,  88  N.  W.  60;  Palmer  v.  Bank  of 
Zumbrota,  72  Minn.  260,  7&  N.  W.  3B0; 
State  ex  rel.  HuB  v.  McLelland,  18  Keb. 
236,  S3  Am.  Rep.  814,  25  N.  W.  77;  Btete 
ex  rel.  Poole  v.  Robinson,  20  Neb.  06,  20 
N.  W.  246;   State  m.  rel.  Casper  v.  Moore, 

37  Neb.  13,  55  N.  W.  299;  Webkter  t. 
Hastings,  5B  Neb.  663,  81  N.  W.  610;  State 
V.  Burlington  i.  M.  River  R.  Co.  60  Neb. 
741,  84  N.  W.  264;  State  ex  rel.  Blessing  r. 
Davis,  66  Neb.  333,  02  N.  W.  740;  Moore  t. 
Neece,  60  Neb.  600,  114  N.  W.  767;  State 
ex  rel.  Loomis  v.  Moffltt,  G  Ohio,  350;  For- 
dyce  V.  Godman,  20  Ohio  St.  1;  State  ex  rel. 
Rogers  v.  Price,  8  Ohio  C.  C.  2fi,  4  Ohio  G. 
D.  296;  Currie  v.  Southern  P.  Co.  21  Or. 
566,  26  Pac.  884;  Brewer  v.  Huntingdon, 
86  Tenn.  732,  0  8.  W.  166;  Erwin  v.  State, 
116  Tenn.  71,  93  S.  W.  73;  Meracle  v.  Down, 
64  Wis.  323,  25  N.  W.  412;  SUte  ex  rel. 
Cheyenne  v.  Swan,  7  Wyo.  166,  40  L.R.A. 
106,  76  Am.  St,  Rep,  889,  61  Pac.  200; 
Brown  v.  Naah,  1  Wyo.  86;  Chicago,  B. 
&  Q.  R.  Co.  V.  Smyth,  103  Fed,  376;  Simp- 
son V.  Union  Stockyards  Co.  110  Fed.  799; 
Opinion  of  Justices,  35  N.  H.  670,  62  N.  H. 
622,  —  N.  H.  — ,  81  Atl.  170. 

In  State  V.  Bowman,  00  Ark.  174,  118  8, 
W.  711 ;  Robertson  v.  People,  20  Colo.  27Bs 

38  Pac.  326.  0  Am.  Crim.  Rep.  284;  Pueblo 
County  V.  Strait,  36  Colo.  137,  85  Pac.  178; 
State  ex  rel.  Atty.  Gen.  v.  Green,  36  Fla. 
154,  18  So.  334;  People  ex  rel,  Kent  County 
V.  Loomis,  135  Mich.  666,  08  N.  W.  262,  3 
Ann.  Cas,  751;  Gaines  v,  Horrigan,  4  Lea, 
608;  and  Ames  v.  Union  P.  R.  Co.  64  Fed. 
166,  affirmed  in  160  U,  S.  4B6,  42  L,  ed.  819, 
18  Sup.  Ct,  Rep.  418  (construing  Nebraska 
statute),  the  courts  looked  to  the  journals, 
but  decided  that  there  had  been  a  sufficient 
compliance  with  constitutional  require- 
In  Walker  v.  Montgomery,  139  Ala.  468, 

36  So. .  23 ;  Eelley  v.  Secretary  of  Stete, 
40  L.R.A.(N.8.) 


140  Mioh.  343,  112  N.  W.  078;  Weis  v.  Aah- 
ley,  69  Neb.  494,  80  Am.  St  Rep.  704,  81 
N.  W.  318;  and  Capito  v.  Topping,  65  W, 
V«.  687,  22  L.R.A.(N.S.)  108B,  64  S.  E. 
846,  the  court  treated  the  enrolled  bill  as 
not  conclusive;  but  there  ii  no  discussion, 
and  no  question  seems  to  have  been  raiaed 
on  this  point. 

In  Haney  v.  State,  34  Ark.  263,  the  court 
not  only  held  tbe  enrolled  bill  not  conclu- 
sive, but,  the  error  being  apparent  on  the 
face  of  the  bill,  corrected  it. 

See  North  Carolitia  and  Illinois  cases  in 
next  inbdivision. 

o.  Doctrine  am  to  mattera  reqwlred  by 
the  OonatftuMoN  to  ba  alkoiro  on  the 

Journal. 

As  te  speoifte  application  to  particular 
grounds  of  attack,  see  infra.  III. 

By  reference  te  the  Qrst  proposition  in 
subdivision  a,  above,  it  will  be  seen  that  in 
BMne  jurisdictions  the  bill  is  held  conclusive 
as  to  all  matters,  Courte  which  adbere 
strictly  to  this  doctrine,  of  course,  make 
no  distinction  between  matters  required  by 
the  Constitution  to  be  shown  on  the  journal, 
and  those  that  are  not,  and  none  such  cases 
are  tncJudsd  in  this  subdivision,  even  though 
it  appears  that  the  objection  was  as  to  a. 
matter  required  to  be  entered  on  the  jour- 
nal, as  did  appear  in  tbe  Oeorgia  cases 
cited  therein. 

It  will  also  be  noted  that  some  of  the 
courte  which  do  not  make  the  enrolled  bill 
alMolutely  conclusive  make  no  distinction  be~ 
tween  matters  required  to  be  entered  on 
the  journal  and  those  that  are  not,  notably 
the  courts  of  Kansas  and  Illinois.  The  de- 
'cisions  of  all  courte  which  stop  short  of 
making  the  enrolled  bill  absolutely  conclu- 
sive as  to  matters  required  to  be  entered 
on  the  journal  are  shown  in  this  subdiviaiox^ 

Here,  also,  there  is  a  difference  of  opiQ.~ 
ion  as  to  the  conclusiveness  to  which  tli« 
enrolled  bill  is  entitled.  In  some  jurisdic- 
tions the  direction  that  certain  matter^ 
shall  be  entered  on  the  journal  is  treat^^ 
as  mandatory,  and  where  the  journals  a.^-^ 
silent  in  regard  thereto,  it  is  presumed  tlLa.% 
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ne  CDwtitutional  proTuiona  n^rding  tlie 
amaa  in  which  billa  are  to  be  passed  an 
addnned  directly  to  them,  and  they  Are  re- 
tpoaiibl«  to  the  people  for  an  abase  of  pow- 
tn.  No  htunan  govenunent  can  be  derised 
in  ■hieh  power*  must  not  be  somewhere  re- 
ptaed  which  may  be  abused.  It  is  not  irra- 
tioul  to  hold  that,  when  a  legislative  body 
hu  pat  forth  a  bill  meaning  to  do  so,  and 
thst  bill  haa  been  dulj  authenticated  in  the 
ptcMribed  manner,  thien  the  connnon  safety 
of  law-abiding  citiieo*  requires  that  the 
EHit  ihonld  reepect  it  as  law,  without  in- 
^rii^  into  the  modea  of  its  passage.  It  is 
ttiit  consideration  which  liei  at  the  founda- 
tion of  the  rule  ererywhere  recognised,  tbat 
no  Uw  can  be  impeached  for  fraudulent 
MOtires  actuating  the  legislators,  nor  on  ae- 

lh«  let  thns  required  to  be  evidenced  did  not 
Ukc  place.  It  is  apparent  where  the  jour- 
luli  are  silent  as  to  the  performance  of  an 
ut  the  doing  of  which  is  required  to  be  en- 
toed  on  the  journal,  that  In  a  sense  the 
joonial  BMj  be  said  affirmativelj  to  show 
tluit  the  po^ormance  of  suoh  act  was  not 
aUred  thereon.  Such  a  statement,  bow- 
erer,  means  nothing  more  than  that  nothins 
ippcare  on  the  journal.  The  courts  which 
tiki  this  Tiew  hold  that  where  the  journals 
tniilCDt  as  to  compliance  with  a  constitu- 
tintal  requirement  which  ii  required  to  l>e 
nidenced  by  an  entry  on  the  jonrnal,  or 
■bne  it  thus  .appears  that  no  entry  was 
udc,  the  bill  is  inconduBive  and  may  be 
impeached.  Lambert  v.  Smith,  98  Va.  SeS, 
38  S.  E.  B3i;  SUnly  County  v.  Coler,  37 
CCA.  484,  96  Fed.  284,  reversed  on 
rebearing  on  other  grounds  in  51  C  C.  A 
J7B,  113  Fed.  705,  which  tatter  decision  Is 
iKtined  in  IM  U.  8.  437,  47  L.  ed.  1126,  23 
Gaci  Ct.  Rep.  811;  State  ex  nl  Atty.  Gen. 
T.  Buckley,  64  Ala.  59B;  Montgomery  Beer 
Bottling  Works  t.  Gaston,  126  Ala.  425,  51 
IKA.  30B,  86  Am.  St.  Sep.  42,  28  So.  497; 
Tvler  V.  8Ute,  1E9  Ala.  126,  4B  So.  672; 
State  ex  TcL  McKinley  v.  Martin,  160  Ala. 
UI,  48  So.  B4B;  Graves  v.  SUte,  166  Ala. 
<71,  S2  So.  34;  Crain  v.  State,  166  Ala.  1, 
S!  So.  31 ;  Pope  V.  SUte,  165  Ala.  68,  51 
So.  321;  SUte  T.  Smith,  162  Ala.  1.  GO  So. 
W;  Smithee  t.  Oarth,  33  Ark.  17;  SUte 
t.  Corbett.  el  Ark.  226,  32  B.  W.  686;  Rio 
Qnnde  Sampling  Co.  v.  Catlin,  40  Colo. 
450,94  Pac.  323;  Hash  v.  Allen,  —  Del.  — , 
it  Atl.  370;  Cobn  v.  Kingaley,  6  Idaho, 
4ia,  38  L.RA.  74,  49  Pac  985;  Kyan  v. 
t^neh,  68  111.  160;  People  ex  rel.  Barnes 
».  Stame,  35  HI.  121,  Bfi  Am.  Dec.  348; 
VLbaah  R.  Co.  v.  Hughes,  38  Dl.  174;  Pree- 
ntt  V.  niinoia  k  M.  Canal,  19  111.  324; 
Spangler  v.  Jacoby,  14  IlL  297,  58  Am.  Dec. 
S71;  Palatine  Ins.  Co.  v.  Northern  P.  R. 
Ce.  34  Uont.  268,  85  Pac.  1032,  9  Ann. 
C**.  6T0-,  Opinions  of  Justices,  35  N.  H. 
Sir  62  N.  H.  622;  Union  Bank  v.  Oxford, 
119  S.  C.  214,  34  L.R.A.  487,  26  S.  E.  966; 
fitanly  Conn^  v.  Snuggs,  121  N.  C.  394, 
»  L.R-&.  439,  28  S.  f:639;  Charlotte  v. 
~  ird,  122  N. 
R.A.(N^.) 


count  of  corrupt  influences  brought  to  bear 
npon  them.  ...  In  other  words,  the 
power  is  a  dangerous  one,  and  should  never 
be  exercised  in  the  face  of  a  reasonable 
doubt.  Conforming  to  the  practice  of  the 
court,  I  deeire  at  the  same  time  to  express 
my  preference  for  the  English  doctrine,  with 
which  I  do  not  consider  our  case  of  Iturr 
T.  Robs  in  conflict.  That  is  to  say,  that  an 
act,  actually  and  bona  flde  assented  to  in 
both  holiees,  authenticated  and  deposited, 
with  the  secreUij  of  sUte,  should  be  con- 
elusive  of  the  Uw,  in  the  breaaU  of  the 
judges."  Other  cases  in  which  courts  have 
made  similar  criticism  of  this  rule,  which 
they  felt  bound  by  precedent  to  follow,  are; 
People  ex  ret.  Barnes  t.  SUrne,  35  111.  121, 
85  Am.  Dec  348;   State  ex  rel.  Oodard  t. 

Wilkee  County  v.  Call,  123  N.  C.  308,  44 
L.R.A.  262,  31  S.  E,  481;  Buncombe  County 
V.  Pavne,  123  N.  C.  432,  31  S.  E.  711; 
New  Hanover  County  v.  De  Roeset,  120  N. 
C.  275,  40  S.  E.  43 ;  Rodman-Heath  Cotton 
Mills  V.  Waihaw,  130  N.  C.  293,  41  S.  E. 
488;  Hooker  v.  Greenville,  130  N.  C  472, 
42  S.  E.  141;  Lambert  v.  Smith,  08  Va. 
208,  38  S.  B.  93S. 

Merely  introducing  excerpts  from  the 
journal  does  not  make  a  sufflcient  showing 
as  to  the  silence  of  the  journal,  to  Impeach 
the  bill.  Denver  v.  Rubidge,  61  Colo.  224, 
116  Fac.  1130. 

If  the  journal  Is  defective,  mutilated,  or 
incomplete,  iU  silence  will  not  impeach  tlie 
bill.  State  ex  rel.  Douglas  County  v.  Frank, 
eo  Neb.  327,  83  N.  W.  74,  B.  c.  on  rehear- 
ing, 61  Neb.  679,  85'N.  W.  956. 

And  under  a  constitutional  provision  re- 

Juiring  notice  of  the  introduction  of  billa 
qr  local  laws  to  be  given  to  the  section 
affected,  and  proof  of  euch  notice  to  be  made 
to  the  legislature,  and  the  proof  spread  up- 
on the  journal,  and  requiring  the  courts 
to  pronounce  such  a  taw  void  unless  the 
journal  affirmatively  shows  that  the  law 
had  been  passed  in  accordance  with  the  con- 
stitutional provision,  the  court  in  Wallace 
v.  Board  of  Revenue,  140  Ala.  491,  37  So. 
321,  inquired  into  t)ie  sufficiency  of  notice 
appearing  on  the  journal. 

Where  a  notice  of  protest  Is  required  to 
be  entered  on  the  journal,  ill  the  absence  of 
■uch  an  entry,  it  will  be  presumed  that 
there  was  none.  State  ex  rel.  Atty.  Geo.  v. 
Mead,  71  Mo.  266. 

But  where  the  journal  shows  a  protest 
made  by  a  member  of  the  legislature,  and 
entered  on  the  journal  in  accordance  with 
a  constitutional  provision,  the  court  will  in- 
quire into  the  validity  of  iuch  protest. 
State  ex  rel.  McCafTerv  v.  Mason,  1S5  AIo. 
4S8,  56  8.  W.  030,  affirmed  in  179  U.  0. 
328,  46  L.  ed.  214,  21  Sup.  Ct.  Rep.  126. 

The  failure  to  enter  the  "nays"  on  the 
journal  waa  at  flrst  treated  as  a  sileni^  of 
the  journal  euffleient  to  impeach  the  bill. 
Smithee  v.  Garth,  33  Art.  17 ;  Smathera  v. 
Madison  County,  126  N.  C.  480,  34  S.  E. 
564;  New  Hanover  County  v.  De  Rosset,  129 
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Andrews,  04  Kau.  474,  67  Fac.  870,  and 
State  es  rel.  Casper  v.  Moore,  37  Neb.  13, 
So  N.  W.  298.  In  State  ex  rel.  Hoover  v. 
Cliester,  39  S.  C.  SOT,  IT  S.  E.  T52,  the 
court  reTereed  the  rule,  notwithstanding  it 
had  been  twice  declared  and  followed  in  that 
juriadiction  in  the  cases  of  State  ex  rel. 
Atty.  Gen.  v.  Piatt,  2  S.  C.  160,  16  Am, 
Rep.  647,  and  State  ex  re).  Atty.  Gen.  v. 
Hagood,  13  S.  C.  40;  and  in  doing  bo  the 
^court  used  the  following  language:  "There- 
fore, however  unpleasant  it  may  be  to  re- 
verse previous  decisions  of  this  court,  still, 
after  full  and  mature  consideration,  we  feel 
it  to  be  ft  duty  we  owe  the  state  that  the 
case  of  State  ex  rel.  Atty.  Gen.  v.  Piatt, 
supra,  should  be  and  is  hereby  overruled, 
and,  as  the  case  of  State  ex  ret.  Atty.  Gen. 


V.  Hagood,  supra,  was  really  decided  upon 
the  authority  of  Platt'a  Cue,  it  follown 
neceisarilf  that  the  caae  of  Hagood  must 
fall  when  the  foundation  upon  which  it 
rests  is  taken  away.  We  announce  that  the 
true  rule  is  that,  when  an  act  has  been  duly 
signed  by  the  presiding  officers  of  the  gen- 
eral afsembly,  in  open  session  in  the  senate 
bouse,  approved  by  the  governor  of  the  state, 
and  duly  deposited  in  the  ofBce  of  the  secre- 
tary of  stirte,  it  is  sufficient  evidence,  noth- 
ing to  the  contrary  appearing  upon  its  fac«, 
that  it  passed  the  general  assembly,  and 
that  it  is  not  competent  either  by  the  jour- 
nals of  the  two  houses,  or  either  of  them, 
or  by  any  other  evidence,  to  impeach  audi 

The  provisions  of  the  Constitution  of  this 


N.  C.  275,  40  S.  E.  43;  Debnam  v.  Cliittv. 
131  N.  C.  657,  43  S.  E.  3.  The  North 
Carolina  eases,  at  least,  were  overruled  on 
this  question  in  Salem  v.  Wachovia  Lonn  & 
T.  Co.  143  N.  C.  no,  118  Am.  St.  Rep.  701. 
.^6  S.  E.  442,  and  this  latter  decision  agrees 
with  the  decision  In  Onslow  County  v.  Toll- 
man, 76  C.  C.  A.  317,  145  Fed.  T53,  and  also 
that  in  People  ex  rel.  Wies  v.  Bowman,  247 
III.  276,  1)3  N.  E.  244.  The  reasoning  of 
tiie  courts  which  take  the  latter  view  is  welt 
set  forth  in  the  Illinois  case,  where  it  is 
stated  that  the  silence  of  the  journal  as  to 
the  "nay"  vote  is  evidence  that  there  was 
no  "nav'  vote,  and  the  bill  cannot  be   im- 

Other  courts  treat  the  act  which  is  to  be 
evidenced  by  the  journal  entry  as  the  im- 
portant fact,  and  a  direction  that  the  do- 
ing thereof  shall  be  entered  on  the  journal 
as  directory  merely;  and  where  there  is  a 
failure  to  comply  with  this  direction,  in  the 
absence  of  a  clear  affirmative  showing  that 
the  act  did  not  take  place,  the  enrolled  bill 
is  held  conclusive  that  the  constitutional 
requirements  were  complied  with.  Ilomrijf- 
hausen  v.  Knoche,  68  Kan.  640,  60  Pac.  879; 
Missouri,  K.  &  T.  R.  Co.  v.  Simons,  75  Kan. 
130,  88  Pac.  551;  State  eic  rel.  Attv.  Gen, 
V.  Mead,  71  Mo.  288;  State  ex  rel.  Bray  v. 
Long,  21  Mont.  2T,  52  Pac.  643.  See  John- 
son V.  Great  Fails,  infra-.  State  ex  rel.  Gregg 
V.  Brickson.  30  Mont.  280,  102  Pac.  33(1; 
Palatine  Ins.  Co.  v.  Northern  P.  R.  Co.  :i4 
Mont.  268,  85  Pac.  1032,  II  Ann.  Cas.  5TII; 
Home  Teles.  Co.  v.  Nashville,  118  Tenn.  1. 
101  S.  W.  TTO,  11  Ann.  Cos.  824. 

The  court  also  lool^ed  to  the  journals  in 
Xorvell  V.  State.  143  Ala.  661,  .19  Ro.  35T. 
and  State  ex  rel.  Frederick  v.  Brodie,  148 
Ala.  381.  41  So.  180.  And  also  in  Ei  parte 
Kelly.  153  Ala.  86S,  46  So.  200;  Robertson 
V.  People,  20  Colo.  279.  38  Pac.  326,  !) 
Am.  Crim.  Rep.  284;  Mathis  v.  SUte.  31 
Fla.  201,  12  So.  681;  Miesen  v.  Canfield, 
64  Minn,  513,  87  N.  W.  632:  Johnson  v. 
Great  Falls,  38  Mont.  380,  90  Pac.  10.10, 
16  Ann.  Cos.  974.;  CoTC  v.  Pitt  County.  1-16 
N.  C.  684,  16  L.R.A.(N.S.)  253.  60  S.  E. 
516;  State  ex  rel.  Hynds  v.  Cahill,  12  Wyo, 
■'26.  75  Pac.  433;  atid  Younger  v,  Hehn,  12 
40  L.R.A.(N.S.) 


Wvo.  289,  109  Am.  St.  Rep.  988,  75  Pac. 
443,  the  court  looked  to  the  journals,  but 
decided  that  there  had  been  a  sufficient  com- 
pliance   with    the    constitutional    requirc- 

171.  Parttoular  {rrounda  of  attacK. 


In  the  following  subdivision  of  the  not«. 
particular  grounds  of  attack  upon  the  en- 
rolled bill  are  noticed.  It  is  necessary,  how- 
ever, to  keep  constantly  in  mind  the  general 
principles  above  discussed  in  order  to  un- 
deratund  the  decisions  an  to  these  various 
grounds  of  attack,  for  it  is  apparent  that' 
the  decision  on  any  one  of  them  will  be 
determined  largely  by  the  general  view  of 
the  court  in  the  particular  jurisdiction,  as 
to  the  conclusiveness  of  tbe  enrolled  bill. 
If  the  court  adheres  strictly  to  the  doc- 
trine of  the  absolute  conclusiveness  of  the 
enrolled  bill,  it  is  apparent  that  no  ground 
of  attack  would  serve  to  render  it  void, 
while  in  jurisdictions  which  do  not  adhere 
to  the  rule  of  absolute  conclusiveness,  the 
same  ground  of  attack  may  serve  to  render 
the  bill  void  according  to  the  view  talcen  of 
the  particular  ground  of  attack.  It  is  there- 
fore necessary,  as  stated  above,  to  keep 
constantly  ih  mind  the  general  principles. 


b.  Legalltji  of  legialativi 

In  Butler  v.  State,  89  Ga.  821,  15  S.  E. 
783,  an  enrolled  bill  wag  upheld  where  the 
journals  did  not  afRrmntively  sustain  the 
objection  that  the  legislature  was  not  in 
legal  session  when  the  bill  was  passed. 

e.  Introduetlon  of  bill  after  time  tinilt- 
ed  by  Constitution. 
tinder  the  doctrine  that  an  enrolled  bill 

imparts  absolute  verity,  it  has  been  held 
that  it  cannot  be  shown  that  it  was  not 
introduced  into  the  leaislature  within  tbe 
time  limited  therefor  (Hale  v.  McGettiean, 
114  Cal.  112.  4r.  Pnc.  1049)  ;  or  within  ten 
days  of  final  adjournment,  in  defiance  of  sl 
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state  nlative  to  the  journSilB  of  each  home 
of  the  legislature  are  aa  follows;  Bj  % 
30,  art.  5,  it  is  provided  that  ''each  house 
(halt  lieep  a  journal  of  its  proceedings, 
and  from  time  to  time  publiah  the  same. 
The  f«as  and  na^s  of  the  members  of  either 
bouse  on  anjr  question,  at  the  desire  of  one 
fifteenth  of  those  present,  shall  be  entered 
apoa  its  journal."  Section  31  of  the  same 
article  requires  that  in  all  elections  made  by 
the  legislature,  except  for  officers  and  em- 
ptoi'ees  thereof,  the  members  thereof  shall 
role  yea  or  nay,  and  each  vote  shall  he  eo' 
tared  upon  the  journal.  And  %  34  pro- 
vides that  "every  bill  shall  be  read  on 
three  diflerent  days  in  each  house,  and  no 
bill  shall  become  a  law  unless,  on  its  final 
L  be  read  at  leu^h,  and  no  law 


shall  be  passed  nnless  upon  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  eauli 
house  in  favor  of  such  law,  and  the  ques- 
tion, upon  final  passage,  shall  be  taken  up- 
on its  last  reading,  and  the  yeas  and  nays 
shall  be  entered  upon  the  journal." 

It  will  be  observed  from  the  foregoing  pro- 
visions  that  the  only  specific  requirements 
ae  to  what  shall  be  entered  upon  the  journal 
are  that  each  vote  shall  be  entered  in  elec- 
tions other  than  for  officers  and  employees 
of  either  house,  and  the  yeas  and  nays  shall 
be  taken  upon  the  final  passage  of  all  meas- 
urM  and  shall  be  entered  upon  the  journal. 
This  Utter  requirement  is  made  essential  to 
.the  passage  of  the  act;  and  likewise  the  yea 
and  nay  vote  must  be  entered  upon  the  jour- 
nal, if  it  be  Toted  to  dispense  with  the  read- 


constitutional  prohibition  (State  ex  rel. 
Reed  v.  Jones,  6  Wash.  452,  23  LX.A.  340, 
34  Pac.  201). 

As  to  the  competency  of  parol  evidence 
to  show  that  a  bill  was  introduced  into  the 
legislature  after  the  ei  pi  rati  on  of  the  ses- 
sion by  operation  of  law,  see  White  v. 
Hjnton,  infra,  IV.  b. 

d.  Improper  arlf/in  of  revenue  hUlt. 

An  enrolled  bill  for  raising  revenue  will 
be  void  if  the  journals  disclose  that  it  origi- 
nated in  the  senate,  in  violation  of  a  con- 
stitutional requirement  that  such  bills 
should  originate  in  the  house.  Perry  Coun- 
tr  V.  Selma  M.  ft  H.  B.  Co.  6B  Ala.  646; 
fhieniuLn  Co.  v.  Com.  123  Ey.  T40,  OT  S.  W. 
366. 

And  the  same  doctrine  has  been  applied 
where  it  was  conceded  that  such  a  bill  im- 
properly originated  in  the  senate.  Snla's 
Succession,  SO  La.  Ann.  1009,  24  So.  674; 
Gitanovich's  Buccession,  60  La.  Ann.  G2S, 
!4  So.  670. 

But  it  was  held  in  United  SUtes  t.  Bil- 
linga,  IBO  Fed.  356,  that  the  Court  could  not 
determine  whether  a  Senate  amendment  to 
an  enrolled  revenue  bill  was  within  the 
scope  of  the  original  bill  as  originated 
ia  the  House  of  Representatives. 

Ab  to  determining  the  validity  of  a  rev- 
enue bill  upon  stipulations  of  litigants  to 
the  effect  that  it  originated  in  the  wrong 
branch  of  the  legislature,  see  infra,  IV.  c. 

•■  Change  of  origituU  purpose  of  bill, 
1,  In  general. 
The  journals  may  be  examined  to  ascer- 
tain whether  the  original  purpose  of  an 
mrolled  bill  was  changed  during  its  passage, 
in  violation  of  a  constitutional  prohibi* 
tion.  Stein  v.  Leeper,  78  Ala.  617;  Harri- 
son r.  Gordy,  S7  Ala.  49;  Southern  S.  Co. 
T.  Mitchell,  139  Ala.  629,  37  So.  85 ;  Loftm 
>.  Watson,  32  Ark.  414;  Ke  Amendments  of 
L^ilatire  Bills,  19  Colo.  356,  35  Pac.  917; 
Uassachusetta  Mut.  L.  Ins.  Co.  v.  Colorado 
Loan   k    T-   Co.   20   Colo.   1,   36   Pac,    793; 


40  L.R.A. 


T.   People,  21  Colo.  144,  40  Pac  I 
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passage,  the  enrolled  bill  will  be  void.  State 
ex  rel.  Atty.  Gen.  v.  Buckley,  64  Ala.  612; 
Ke  House  Bill  No.  231,  9  Colo.  624,  21  Pac. 
472. 

But  in  Texas  it  has  been  held  that  an  en- 
rolled bill  cannot  be  impeached  by  a  show- 
ing from  the  journals  that,  in  violation  of 
the  Constitution,  its  original  purpose  was 
changed  during  passage,  since  that  instru- 
ment did  not  require  the  journals  to  show 
that  such  mandate  was  observed.  Farshall 
V.  State,  —  Tex.  Grim.  Rep.  — ,  138  S.  W. 
759;  Knox  v.  State,  —  Tex.  Crim.  Rep.  — , 
13B  S.  W.  7B7 ;  Houston  *  T.  C.  R.  Co.  v. 
Stuart,  —  Tex.  Civ.  App,  — ,  4B  S.  W.  790. 

An  enrolled  bill  after  it  has  been  signed 
by  the  presiding  officers  of  the  legislature 
without  a  protest  being  made  and  entered 
on  the  journals,  to  the  effect  that  its  origi- 
nal purpose  has  been  changed,  cannot  be 
impeached  on  that  ground,  where  the  Con- 
stitution declares  that  a  bill  shall  he  signed 
by  the  presiding  officers  of  the  two  houses 
of  the  legislature  after  all  business  has  been 
Buspended  for  that  purpose,  and  the  bill 
has  been  read,  unlpss  there  is  an  objection 
thereto,  which  shall  be  entered  on  the  jour- 
nals. Btate  ex  rel.  McCaflery  v.  Mason,  153 
Mo.  486,  66  S.  W.  636. 

As  to  the  competency  of  the  original  bill 
as  it  was  introduced  into  the  legislature  to 
show  that  its  purpose  was  changed  during 

tiassage,  in  defiance  of  the  Constitution,  see 
nfra,  IV.  a,  2. 

9.  After  time  limited  for  introduction 
of  aua. 

In  Michigan  it  is  held  that  the  legislative 
journals  and  records  may  be  examined 
to  determine  whether  the  original  pur- 
pose of  a  hill  was  changed  after  the 
time  limited  by  Constitution  for  the  intro- 
duction of  bills,  so  as  to  m&ke  it  in  efftot  a 
new  hill.  Pack  v.  Barton,  47  Mich.  .120, 
11  N.  W.  367;  Powell  v.  Jackson,  51  Mich. 
129,  16  N,  W.  369;  Atty.  Gen.  ev  rel.  Crane 
V.  Ames,  60  Mich.  372,  27  N.  W.  571;  Peo- 
ple ex  rel.  Hart  v.  McElroy,  72  Mich.  433, 
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ing  at  length  of  sny  act  before  the  Bigning. 
of  same  hj  the  presiding  officer  of  either 
house,  in  the  presence  of  the  house,  as  re- 
quired b;  §  35.  It  is  the  duty  of  each 
bouse  to  keep  a  record  of  its  proceedings, 
and  from  time  to  time  publish  the  same; 
but,  except  as  juet  mentioned,  what  pro- 
ceedings shall  be  recorded  in  the  journal, 
the  manner  of  recording  same,  and  the  ex- 
tent of  their  fullnees,  is  left  by  the  Consti- 
tution to  tlie  discrRtion  of  the  legislative 
bodies,  to  be  controlled  by  rule  respectively 
of  those  bodies,  or  by  statute.  It  is  not  re- 
quired by  anj  provision  of  the  Constitu- 
tion, that  the  coDt«nts  of  any  bill,  proposed, 
rejected,  or  adopted,  shall  be  set  out  in  the 
journal,  or  that  the  contents  of  any  amend- 
ment of  any  bill  sliall  be  stated  in  full  or 

2  L.It.A.  609,  40  N.  W.  T60;  Backrider  t. 
Baginavr  County,  79  Mich.  59,  44  N.  W.  ISS; 
Atty.  Gen.  v.  Detroit  k  8.  PI.  Road  Co,  97 
Mich.  fiSS,  66  N.  W.  643;  Toll  t.  Jerome, 
101  Mich.  438,  60  N.  W.  816;  Davock  v. 
Moore,  106  Mich'.  120,  2B  L.R.A.  783,  63 
N.  W.  424;  Detroit  v.  Scbmid,  128  Mich. 
S79,  92  Am.  6t.  Rep.  463,  87  N.  W.  383; 
People  ex  rel.  Kent  County  v.  Loomis,  13S 
Mich.  ESQ,  9S  N.  W.  262,  3  Ann.  Cas.  7C1; 
Atty.  Gen.  ex  rel.  Burbank  v.  Stryker,  141 
Mich.  437,  104  N.  W.  737. 

And  when  a  violation  of  such  constitu- 
tional prohibition  appears,  it  will  vitiate  an 
enrolled  bill.  Backrider  v.  Baginaw  County, 
79  Mich.  69,  44  N.  W.  166;  Attv.  Gen.  v. 
Detroit  t  S.  PI.  Road  Co.  07  Mich.  fi89,  66 
N.  W.  943;  People  ex  rel.  Kent  County  v. 
Loomis,  135  Mich.  666,  88  N.  W.  262,  3 
Ann.  Cas.  751. 

As  to  the  competency  of  parol  evidence 
to  impeach  a  recital  of  the  journals  that  a 
bill  was  introduced  within  the  time  limited 
for  that  purpose,  see  Atty.  Gen.  t.  Rice, 
infra,  IV.  b. 

/.  Failure  to  refer  WU  to  ootntrUttee. 

Where  the  ConBtltution  requires  the  legis- 
lative journals  to  show  that  all  bills  were 
referred  to  and  reported  upon  by  a  stand- 
ing committee  of  the  legiilature,  an  enrolled 
bill  will'be  void  if  tlie  journals  disclose  a 
reference  thereof  to  one  committee  and  a 
report  back  to  the  legislature  ty  a  different 
one,  witliout  showing  the  action  taken  bv 
the  former.  Tyler  v.  State,  169  Ala.  12S, 
48  So.  672;  State  v.  Smith,  162  Ala.  1, 
60  So.  364;  Pope  V.  State,  165  Ala.  69,  61 
Bo.  621 ;  Grain  v.  State,  168  Ala.  1,  62  So. 
31;  Graves  v.  State,  1S6  Ala.  671,  62  So, 
34.  See  also  Walker  t.  Montgomery,  139 
Ala.  468,  36  So.  23. 

But  in  Kentucky  and  Texas  the  rule  of 
conclusiveness  of  an  enrolled  bill  baa  been 
applied  where  it  was  sought  to  impeach 
such  a  bill  because  it  was  not  referred  to 
and  reported  upon  by  a  committee  of  the 
1eo:iBlBture  before  its  passage,  as  the  Con- 
stitution required.  Stone  v.  Dispatch  Pub. 
Co.  21  Ky.  L  Rep.  1473,  66  S.  W.  726;  Day 
40  L.R.A.(N.S.) 


in  substance  in  tb«  Jonrnal;  and  a  record  of 
any  such  bill  or  amendment  thereto  may  be 
kept  by  reference  in  the  journal  to  the  title 
of  such  bill  or  amendment  or  to  its  number. 
The  question  now  under  consideration  vas 
first  directly  presented  to  the  Supreme 
Court  of  the  United  States  for  determina- 
tion in  Marshall  Field  Jt  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  264,  12  Sup.  Ct.  Rep. 
465.  In  that  case  the  validity  of  au  act 
of  Congress  was  questioned,  upon  the  ground 
that  there  bad  been  omitted  from  tiic  en- 
grossed act,  aa  attested  by  the  Vice  Piesident 
and  the  Speaker  of  the  House,  as  approved 
by  the  Preaident  and  as  depoaitad  witli 
t^e  Secretary  of  State,  a  aection  that  waa 
contained  in  the  act  when  it  passed  the 
two  Houses  of  C^ngresa,  and  it  was  aonght 

Land  &  Cattle  Co.  *.  Stete,  68  Tex.  526, 
4  S.  W.  665;  Williams  v.  Taylor,  83  Tex. 
667,  19  S.  W.  156. 

And  tlie  silence  of  the  journals  as  to  the    , 
reference  of  a  bill  to  and  a  report  thereon 
from  a  committee,  as  the  Constitution  re- 
quires, will  not  invalidate  an  enrolled  bill, 
where   the   fundamental   law    does    not   re- 

auire  the  journals  to  show  that  such  man- 
ate  was  complied  with.  State  ex  reL  Atty. 
Gen.  V.  Buckley,  64  Ala.  666. 

g,  Failure  to  print  Mil  hefore  paeeage. 

An  enrolled  bill  will  be  void  if  it  affirma- 
tively appears  from  the  journals  that  it  was 
not  printed  before  ita  passage,  as  the  Consti- 
tution requires.  Andrews  v.  People,  33  Colo. 
103,  108  Am.  St.  Rep.  76,  79  Pac.  1031; 
State  ex  rel.  Aull  v.  Field,  110  Mo.  S93,  24 
8.  W.  762. 

And  it  was  held  in  Neiberger  v.  MeCul- 
lough,  263  III.  312,  07  N.  B.  660,  that  an 
enrolled  bill  was  void  where  tlie  journal  a 
were  silent  as  to  whether  the  bill  and  its 
amendment  were  printed,  as  the  Constitu- 
tion required,  before  it  was  placed  on  its 
final  passage,  notwithstanding  such  instru- 
ment did  not  require  compliance  with  such 
mandate  to  he  shown  by  the  journals. 

In  Swain  v.  Fritchman,  21  Idaho,  783, 
125  Pac.  319,  the  legialative  journals  were 
examined  in  order  to  determine  whether  a 
bill  was  printed  before  passage  as  the  Con- 
stitution required. 

But  it  was  held  in  Stone  t.  Dispatch  Pub. 
Co.  21  Kv.  L.  Rep.  1473.  66  S.  W.  725,  that 
an  enrolled  bill  could  not  be  invalidated 
on  the  ground  that  it  was  not  printed  before 
passage,  since  the  rule  adopted  by  that  court 
was  that  of  absolute  eoncluslveness  of  an 
enrolled  biU. 


1.  In  general. 

There  la  a  conflict  of  authority  ■■  to 
whether  an  enrolled  bill  may  be  impeachad 
by  evidence  from  the  Journals  showing  thafc 
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to  aUblUt  thU  (act  bj  reference  to  tbe 
jotuntla  of  the  two  Houaea  of  Congrs^ ;  but 
it  vu  held,  th&t  the  act  could  not  be  im- 
peached in  tbis  way.  Section  6,  art.  1,  of 
the  Federal  Constitution  provideB  that 
"each  House  shall  keep  a  jourial  of  its  pro- 
ceedings, and  from  time  to  time  publish  the 
ame,  except  such  parts  at  maj  in  their 
judgments  require  secrecy,  and  the  yeas  and 
saj*  of  the  memtters  of  either  House  on  any 
question  shall,  at  the  desire  of  one  fifth  of 
Ihoae  present,  be  entered  <m  the  journal." 
The  court,  speaking  through  Mr.  Justice 
Harlan  of  the  relative  weight  that  shall  be 
given  to  tbe  journal  thus  required  to  be 
kept  l^  the  Houses,  and  to  the  engrossed 
act,  said:  "The  signing  by  the  Speaker  of 
the  House  of  Representative,  and  by   the 


President  of  the  Senate,  in  open  Msaiob,  of 
an  enrolled  bill,  is  an  official  attestation  by 
the  two  Houses  of  such  bill  as  one  tliat  has 
passed  CoDgresa.  It  is  a  declaration  by  the 
two  Houses,  through  their  presiding  ofBcers, 
to  tbe  President,  that  a  bill  thus  attested 
has  received  in  due  form  the  sanction  of  the 
legislative  branch  of  the  government,  and 
that  it  is  delivered  to  him  in  obedience  to 
the  constitutional  requirement  that  all  bills 
which  pass  Congress  shall  be  presented  to 
him.  And  when  a  bill  thus  attested  re- 
ceives his  approval,  and  is  deposited  in  the 
public  archives,  its  authentication  as  a  bill 
that  has  passed  Congress  should  be  deemed 
complete  and  unimpeachable.  As  the  Presi- 
dent has  no  authority  to  approve  a  bill  not 
passed  by  Congress,  an  enrolled  act  in  the 


it  was  not  read  before  passage  in  tbe  man- ' 
ner  required  by  the  Constitution. 

Thns,  some  courts  hold,  on  the  ground 
of  abeolute  conclusiveneas  of  an  enrolled  bill, 
that  it  cannot  be  impeached  by  a  showing 
that  it  was  not  read  in  the  manner  required 
br  the  Constitution.  Lewis  v.  State,  148 
I'nd.  346,  47  N.  E.  675;  Btate  ex  r«l. 
Sotherland  v.  Nye,  23  Nev.  99,  42  Pac.  setl; 
State  ex  reL  Osbum  t.  Beck,  25  Nev.  OS, 
5S  Pac  1008 ;  Narregang  t.  Brown  County, 

14  S.  D.  357.  86  N.  W.  602;  State  ex  rel. 
Uvin  V.  Bacon,  14-8.  D.  394,  S6  N.  W.  KS; 
I'sener  v.  SUte,  8  Tei.  App.  177 ;  El  Faso 
i  S.  W.  R-  Co.  T.  Foth,  45  Tex.  Civ.  App, 
^5,  ICX)  S.  W.  171,  reversed  on  other  points 
in  101  Tex.  133,  105  S.  W.  322. 

While  others  hold  that  the  failure  of  the 
iournals  to  show  that  a  bill  was  read  in 
the  manner  prescribed  by  Constitution  will 
mt  render  an  enrolled  bill  void,  unless  the 
fuodamentat  law  requires  tbe  journals  to 
sbow  that  a  bill  was  properly  read.  Stats 
tx  reL  Atty.  Oen.  v.  Buckley,  54  Ala.  699; 
Walker  v.  Griffith,  60  Ala.  361;  Olidewell 
>.  Martin,  61  Ark.  G5&,  11  8.  W.  882; 
State  «x  rel.  Turner  t.  Hocker,  30  Fla.  358, 

15  So.  767;  Butler  v.  SUte,  89  Oa.  821,  15 
S.  E.  7S3;  Schuyler  County  r.  People,  25 
IlL  ISS;  Weyand  v.  Stover,  35  Kan.  545, 
11  Pac  365;  Re  Ellis,  55  Minn.  401,  23 
I-E.A.  S97,  43  Am.  St  Rep.  614,  66  N.  W. 
lOfiO:  Uieaen  v.  CanQeld,  64  Minn.  613,  67 
N.  W.  832;  Coyle  T.  Smith,  28  Okla.  121, 
113  Pac  044;  Jackson  t.  Weis  ft  L.  Mfg.  Co. 
124  Tenn.  421,  137  S.  W.  T67;  Parshall  t. 
State,  —  Tei.  Crim.  Rep.  — ,  138  8.  W. 
759 ;  Blnax  t.  State,  —  Tei.  Crim.  Rep.  — , 
139  S.   W.  787. 

Bnt,  on  the  other  hand,  it  b  held  in 
soae  <  ■■rs  that  the  joumab  may  be  resort- 
ed to  in  order  to  ascertain  whether  an  en- 
rtJIed  bill  was  read  in  the  manner  pre- 
scribed by  the  Constitution.  State  v.  Craw- 
ford. 35  Ark.  £37;  Andrews  v.  People.  33 
TflJo.  193.  108  Am.  St.  Rep.  78,  79  Pac. 
1331;  Potter  T.  I^inhart,  44  Fla.  647.  33 
Si  £51;  State  ex  rel.  Turner  t,  Hocker, 
34  Fla.  359,  18  So.  767  j  Butler  v.  State, 
•*  Ga.  821,  16  8.  E.  763;  Tarr  v,  Westi^rn 
L<Mi)  ft  8a*.  Co.  15  Idaho,  751,  21  L.R.A 
«  LR.A.(NA) 


(N.S.)  707,  BS  Pac  1049;  Swain  v.  Fritch- 
man,  21  Idaho,  783,  126  Pac.  319;  Stnte 
ex  rel.  Applegate  v.  Taylor,  224  Mo.  393, 
123  S.  W.  892;  Southern  R.  Co.  t.  Hcm- 
pliis,  —  Tenn.  — ,  —  L.RA.(N.S.)  — ,  148 
S.  W.  662;  Price  v.  Moundsville,  43  W.  Va 
623,  64  Am.  St.  Rep.  878,  27  S.  E.  218; 
Smith  T.  Mitchell,  69  W.  Va.  481,  72  S.  B. 
766. 

And  an  enrolled  bill  will  be  declared  void 
if  the  legislative  journals  affirmatively  show 
that  it  was  not  read  in  the  manner  pre> 
scribed  by  the  Constitution,  although  it 
does  not  expressly  require  that  such  records 
show  compliance  therewith.  State  ex  reL 
Turner  v.  Hocker,  SB  Fla.  3S8,  IB  So.  707; 
Butler  V.  SUte,  8D  Go.  821,  15  8.  E.  763; 
Schuyler  County  v.  People,  25  111.  182; 
Ryan  v.  Lynch,  OS  III.  160;  Weyand  v. 
Stover,  36  Kan.  646,  11  Pac.  365;  Be  Ellis, 
56  Uinn.  401,  23  L.RA.  287,  43  Am.  St  Rep. 
514,  50  N.  W.  1066;  Miesen  v.  Canfleld,  01 
Minn.  613,  67  N.  W.  632. 

And  such  a  bill  will  be  void  where  the 
journals  show  that  it  was  not  read  section 
by  Section  as  the  Constitution  requires. 
Brown  T.  Collister,  6  Idaho,  689,  61  Pan. 
417. 

So,  an  enrolled  bill  will  he  declared  void 
where  the  journals  of  the  house  do  not  show 
that  it  was  read  on  three  several  days,  not- 
withstanding the  speaker  of  tlie  houte  cer- 
tifled  that  the  bill  was  read  three  times, 
since  a  sufficient  compliance  with  such  con- 
stitutional requirement  was  not  thus  shown. 
Union  Bank  v.  Oxford,  IID  N.  C.  214,  34 
L.R.A.  487,  25  S.  E.  966;  Smatliers  t. 
Madison  County,  125  N.  C.  4S0,  34  8.  E. 
564;  Rodman  Heath  Cotton  Mills  t.  Wax- 
haw,  130  N.  C.  293,  41  S.  E.  488. 

An  enrolled  bill  has  been  held  void 
where  tbe  journals  showed  that  neither 
house  properly  passed  an  amendment  to  the 
title  of  the  bill,  which  in  effect  created  a 
new  bill,  by  reading  it  three  times  as  the 
Constitution  directed.  Erwin  v.  State,  116 
Tenn.  71,  93  S.  W.  73. 

But  where  the  Constitution  does  not  re- 
quire  the  journals  to  show  that  a  bill  was 
read  three  times,  an  enrolled  bill  cannot 
be  impeached  by  evidence  from  such  recorla. 
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cuBtody  of  the  Secretary  of  6t»t«,  and 
having  the  official  atteatationB  of  the  Speak- 
«r  of  the  House  of  Bepreaentstivea,  of  the 
PrcBident  of  the  Senate,  and  of  the  PrcBi- 
dent  of  the  United  States,  carries  on  its  faoe 
a  solemn  assurance  by  the  legislative  and 
executive  departments  of  the  government, 
cliarged,  respectively,  with  the  duty  of  en- 
acting and  executing  the  laws,  that  it  was 
passed  by  Congress.  Ihe  leapect  due  to  co- 
equal and  independent  departmenta  requires 
the  Judicial  department  to  act  upon  that 
assurance,  and  to  accept  a«  having  passed 
Congress  all  bills  authenticated  in  tlie  man- 
ner stated,  leaving  the  courts  to  determine, 
wlien  the  question  properly  arises,  whether 
the  act  BO  authenticated  is  in  conformity 
with  the  Constitution."    Tlie  doctrine  of  the 

showing  that  it  was  not  read  a  first  or 
second  time,  wliere  the  third  reading  was 
aflirmativcly  shown  hy  tlie  journals,  since 
under  such  circumstances  the  other  readings 
will  be  presumed.  Worthen  v.  ltad;^tt,  32 
Ark.  406;  Knglish  v.  Oliver,  26  Ark.  317; 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Colorado 
Loan  &  T.  Co.  20  Colo.  1,  36  Pac.  7fl3; 
Potter  V.  Lainhart,  44  Fla.  647,  33  So.  237; 
Weyand  v.  Stover,  35  Kan.  545,  11  Pac. 
355;  State  V.  McConncIl,  3  Lea,  332;  Price 
V.  Alolindsville,  43  W.  Va.  623,  64  Am.  St. 
Rep.  878,  27  S.  E.  218;  Henderson  County 
y.  Travelers'  Ins.  Co.  63  C.  C.  A.  467,  12S 
Ted.  817. 

And  a  bill  will  be  sustained  where  the 
jonvnnlH  show  that  it  was  read  a  second 
and  third  time,  the  first  reading  being  pre- 
sumed. Henderson  Countv  v.  Travelers'  Ins. 
Co.  63  C.  C,  A.  467,  128  Fed.  817;  New 
Hanover  County  v.  Da  Roasct,  ]2ft  N.  C. 
275,  40  S.  E.  43;  Black  v.  Buncombe  Coun- 
ty, 129  N-  C.  121,  3B  S.  E.  818. 

So.where  the  legislative  journats  show  that 
a  bill  was  passed,  their  silence  as  to  whether 
it  was  read  a  second  and  third  time,  as  the 
Constitution  requires,  will  not  invalidate 
the  enrolled  hill,  where  the  fundamental  law 
docs  not  require  the  journals  to  show  wheth- 
er a  bill  is  read.  Glhlcwell  t.  Martin,  51 
.Ark,  5,%!),  11  S.  W.  883. 

And,  in  the  al>scnce  of  such  constitutional 
requirement,  an  enrolled  bill  will  be  sus- 
tained where  the  senate  journal,  as  well  as 
indorsements  on  the  engrossed  bill,  show 
that  it  was  read  tliree  times,  notwithstand- 
ing the  journal  of  the  house  is  silent  as  to 
the  readings  of  the  bill  therein.  State  ct 
rel.  Applcgate  v.  Taylor,  224  Mo,  303,  123 
S,  W.  803, 

So,  an  enrolled  bill  will  he  sustained,  in 
the  absence  of  such  constitutional  require- 
ment, where  the  legislative  journals  show 
that  it  was  read  by  title  only,  witbout  show- 
ing a  proper  auspenfiion  of  the  constitutional 
requirement  that  a  bill  should  be  read  three 
fiiiu'B.  Burks  v.  JeiTerson  County,  40  Ark. 
200. 

As  to  the  competency  of  the  calendar  of 
the  house  to  show  whether  a  bill  wns  rend 
as  the  Constitution  directed,  see  Black  v. 
40  L.K.A.(N,S.) 


foregoing  cases  baa  been  either  approved  or 
followed  in  the  following  casea  from  the 
Supreme  Court;  United  States  v.  Balliu, 
144  U.  S,  3,  36  L.  ed.  321,  12  Sup.  Ct.  Kep. 
507;  Lyons  v.  Woods,  J63  U.  8,  662,  3S  L. 
ed,  858,  14  Sup.  Ct.  Rep.  969;  Hanvood  v. 
Wentworth,  102  U.  S.  558,  40  L.  ed.  1060, 
IS  Sup.  Ct.  Rep.  890. 

Referring  to  the  dangers  which  may  at- 
tend the  application  of  this  rule,  and  the 
abuses  to  which  it  might  be  subjected,  the 
court,  in  Marshall  Field  &.  Co.  v.  Clark, 
said;  "It  is  admitted  that  an  enrolled  act, 
thus  authenticated,  is  sufGcient  evidence  of 
itself — nothing  to  the  contrary  appearing 
upon  its  face— that  it  passed  Congress.  But 
the  contention  is  that  it  cannot  be  regard- 
ed  as  a   law   of   the   United   States   if    the 

Buncombe  County,  120  N,  0.  121,  SB  B.  E. 
818,  infra,  IV,  a,  7.  - 

)  to  the  competency  of  a  bill  as  origi- 
nally introduced  into  tlie  legislature,  to- 
gether with  indorsements  tbereon,  to  sliow 
that  it  was  read  as  the  Constitution  direct- 
ed, see  New  Hanover  County  v.  De  Rosaet, 
infra,   IV.   a,   2. 

As  to  showing  by  parol  that  a  bill  ^vaa 
not  read  as  the  Constitution  required,  see 
Carr  v.  Coke,  infra,  IV.  b. 

S.  5u«ppn8fon   of   such   requtremffnt. 

The  journals  may  be  examined  to  ascer- 
tain whether  three  readings  of  a  bill  at 
length  were  dispensed  with  in  the  manner 
prescribed  by  the  Constitution,  Weill  v, 
Kenfield.  64  Cal,  111;  Tarr  v.  Western  Loan 
4  Sav,  Co,  111  Idaho,  751,  99  Pac.  1049; 
Frellsen  v.  Mahan,  21  La.  Ann,  79, 

And,  an  enrolled  bill  will  be  void  where 
the  journals  do  not  show  that  three  read- 
ings thereof  at  length  were  dispensed  with 
by  an  aye  and  nay  vote  of  two  thirds  of 
the  members  present,  as  the  Constitution 
renuires.     Weill  v.  Kenfield,  supra. 

But  it  was  held  in  Burks  v.  JeiTerson 
County,  supra,  that  the  silence  of  the  jour- 
nals as  to  the  suspension  of  the  constitu- 
tional requirement  of  readin<(  a  bill  at 
length  would  not  be  sufBcient  to  defeat  an 
enrolled  bill,  where  such  record  showed  thut 
it  was  read  by  title  only,  since  the  suspen- 
sion of  the  rules  would  be  presumed. 

And  where  the  journals  showed  tliat  a 
motion  to  dispense  with  the  reading  at 
length  of  a  bill  before  it  was  signed  by  the 
legislative  officers  was  carried  by  21  'ayea, 
■'nays,  0."  and  gave  the  names  of  tliose 
voting  in  the  affirmative,  it  will  be  )>rc- 
sumed,  in  the  absence  of  an  affirmative  con- 
trary showing  on  the  journals,  that  only 
twenty-one  members  were  present  when  the 
bill  was  signed.  Uniontown  v,  Statp,  14.1 
Ala.  471,  39  So,  814,  6  Ann.  Cas.  320. 

3.  Readlnff  bill  before  signing  bu  teai«- 
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journal  of  either  House  fails  to  show  tbftt 
it  pwsed  ID  the  precise  form  in  which  it 
was  nifCned  hy  the  presiding  officers  of  tbe 
tu'o  Houses,  and  approved  by  the  President. 
It  is  said  tliat,  under  any  other  view,  it  be- 
nHnes  possible  for  the  Speaker  of  the  House 
of  Rrprewntatives  and  the  President  of  the 
N'nate  to  impose  upon  the  people  as  a  law  a 
bill  that  waa  npver  paaned  bj  ConKreaa. 
Itut  thi«  poaaibility  is  too  remote  to  be 
»«riously  conaiderMl  in  the  present  inquiry. 
It  suggests  a  deliberate  conspiracy,  to  which 
tbe  presidiog  oflicera,  the  committees  on  en- 
rollt^d  bilU.  and  the  clerks  of  the  two 
Hou«ea.  must  nHpeaaarily  be  parties;  »11 
acting  with  a.  common  purpose  to  defeat 
an  expression  of  the  popular  will  in  the 
mode  prescribed   by  the  Constitution.     Ju- 

aioa  of  the  legislature  before  being  signed 
bj  tbe  presiding  officers  thereof  will  be 
presumed  where  the  journals  do  not  show  it. 
the  Constitution  requiring  the  fact  only  of 
«j|riiiDg  to  be  noted  on  such  record.  Adams 
V.  flark.  36  Colo.  6.i.  Ho  Pac.  6-li,  10  Ann. 
Caa.  774;  Re  Roberts.  6  Colo.  52,'.;  State  ex 
rei.  Atty.  Gen.  v.  Mead,  .71  Mo.  272;  and 
State  ex  rel.  McCatTerv  v.  Mason,  155  Mo. 
<H«.  .)5  S.  W.  636. 

.\nd  an  enrolled  bill  will  be  sustained  as 
ajfaiDst  the  objection  that  the  journals  did 
n-it  show  that  its  title  was  read,  as  the 
CoDHtitution  requires,  before  the  bill  was 
Fi}n>ed  by  the  presiding  officer  of  the  house, 
wliere  the  signing  was  shown,  but  the  read- 
ing did  not  clearly  appear,  as  the  bill  will 
be  sustained  on  the  theory  that  such  officer 
did  hia  dutv.  Arbuckle  v.  Pflaeging,  — 
Wvo.  —,   ]23  Pac.  filB. 

As  to  the  effect  of  the  failure  of  the 
joumatn  to  show  the  carrying  of  n  motion 
to  diitpease  with  the  reading  of  a  bill  before 
it  is  Higned  by  the  presiding  officers  of  the 
legislature,  see  Uniontown  v.  State,  Bupra, 
III.  h.  2. 
f.  Intteflnite  »»&pen»1on  of  action   on 

hin. 

The  doctrine  of  conclusiveness  of  an  en- 
rolled bill  has  been  applied  where  the  joiir- 
3>l.  which  was  not  required  to  show  such 
fact,  was  silent  as  to  the  disposition  of  a 
pending  motion  to  indeflnitelv  postpone 
action  on  the  bill.  McNeal  v.  Ritterbusch. 
it  Okla.  283,  IIB  Pac.  778;  Miesen  v.  fan- 
field,  64  Minn.  513,  67  N.  W.  832. 

And  enrolled  bill  cannot  be  impeached  by 
the  minutes  of  the  stenoRraplier  of  the 
bqoEe.  which  show  that  action  thereon  was 
indefinitely  postponed,  ami  never  resumed. 
UcNesl  v.  Bitterbusch,  supra. 

Htibiitltute   for   enrolled 
hilt. 

In  Clendaniel  v.  Conrad,  —  Del.  — ,  83 
Att.  1036,  the  journals  were  consulted'  in 
order  to  determine  whetlier  a  substitute 
for  an  enrolled  bill  was  adopted. 

But  the  silence  of  the  journals  as  to  the 
adoption  of  a  substitute  for  an  enrolled  bill 
«  r„.R.A.(X.S  1 


}.  Adoption  I 


dicial  action  based  upon  such  a  suggestion 
is  forbidden  by  the  respect  due  to  a  co-ordi- 
nate branch  of  the  government.  The  evils 
that  may  result  from  the  rect^nition  of  the 
principle  that  an  enrolled  act,  in  the  cus- 
tody of  the  Secretary  of  State,  atteflt«d  by 
the  signatures  of  the  presiding  officers  of 
the  two  Houses  of  Congress,  and  the  ap- 
proval of  the  President,  is  conclusive  evi- 
dence that  it  was  passed  by  Congress  ac- 
cording to  the  forms  of  the  Constitution, 
would  be  far  less  than  those  that  would 
certainly  result  from  a  rule  making  the 
validity  of  congressional  enactments  de- 
pend upon  the  manner  in  which  the  jour- 
nals of  the  respective  Houses  are  kept  by 
the  subordinate  officers  charged  with  the 
duty  of  keeping  them."     And  to  the  same 

will  not  aHect  its  validity  where  the  Con- 
stitution does  not  require  the  journals  to 
show  the  disposition  of  such  matter.  Ches- 
ney   v.- McCiintock,   61   Kan.    04,   58    Pac. 


An  enrolled  bill  cannot  be  impeached  by 
Bbowinf5  tliat  it  was  passed  by  the  aid  o"f 
votes  of  mem  hers  of  the  legislature  who 
were  illegally  elected  or  seated,  since  the 
legislature  is  the  sole  judge  of  the  qualifi- 
cations of  its  members;  Hughes  v.  Felton. 
11  Colo.  480.  10  Pac.  444  (members  elected 
from  a  county  omitted  from  an  act  appor- 
tioning the  state)  ;  People  ex  rel.  Drake  v. 
Mshanev,  13  Mich.  481;  Auditor  General  v. 
Menominee  County,  89  Mich.  562,  51  N. 
W.  4H3  (members  illegallv  seated);  State 
ex  rel.  Herron  v.  Smith,  44  Ohio  St.  349, 
7  X.  E.  447,  12  N.  E.  820  (members  seated 
bv  less  than  a  quorum  in  an  election  con- 
Ust)  :  Lyons  v.  Woods,  153  U.  S.  640,  38  L. 
ed.  854,  14  Sup.  Ct  Rep.  050,  affirming  6 
N.  M,  327.  21  Pac.  348;  Chavez  ¥.  Luna. 
5  N.  M.  193.  21  Pac.  344  (members  of  the 
quorum  that  passed  bill  seated  witiiout 
certificate  of  election). 

'  Rut  it  was  held  in  SUte  ex  rel.  Atty. 
Gen.  V.  Francis,  26  Kan.  737,  that  an  en- 
rolled bill  was  void  where  the  jourhnls  dis- 
closed that  it  was  passed  by  the  aid  of.votcs 
of  menil>ers  of  the  legislature  in  excess  of 
the  number  provided  for  by  the  Consti- 
tution. 

As  to  the  competency  of  parol  evidence 
to  show  that  a  hill  was  passed  by  the  aid  of 
memliers  of  the  IPE-islnture  wjio  were  ille- 
gally seated,  sec  State  ex  rel.  llerron  v. 
Smith,  infra,  IV.  b, 

2.  Lack  of  coniaUittlonal  majority. 


(a)    In  general. 


OKLAHOUA  SUPREME  COUBT. 


point  Mr.  Juatice  Sawyer,  in  Shemun  t. 
Story,  30  Cal.  263,  SQ  Am.  Dec.  93,  aaid: 
"Better,  far  better,  that  k  provUion  slionid 
oceasionall7  find  ita  way  into  the  statute 
through  mistalie,  or  even  fraud,  than  that 
every  act,  state  and  national,  should  at  Any 
and  all  times  be  liable  to  be  put  in  iasue 
and  impeached  by  the  journals,  loose  pa- 
pers of  the  legislature.'and  parol  eTidenoe. 
Such  a  state  of  uncertainty  in  the  statute 
laws  of  the  land  would  lead  to  mischiefs  ab- 
solutely intolerable." 

We  do  not  attempt  to  set  out  all  the  rea- 
soning of  the  courts  that  has  been  given  in 
support  of  the  rule  in  Marshall  Field  k  Co. 
V.  Clark,  nor  of  those  courts  that  adhere  to 
the  opposite  rule;  for  no  useful  purpose 
could  be  subserved  thereby,  and  we  can  add 


nothing  to  ibe  force  «f  the  argument  that 
baa  been  adduced  to  support  either  of  the 
rules,  or  to  ahow  their  reapective  weak- 
nesses. The  entire  field  on  both  sides  has 
been  thoroughly  coTered  l^  Uie  authorities 
cited  above.  To  our  minds  the  reasoning 
offered  in  support  of  the  rule  in  Uarsliall 
Field  k  Co.  r.  Clark,  ia  aatisfsctorjr,  and 
the  rule  adopted  in  that  case  appears  to  ua 
to  be  the  sounder  and  better  rule.  Id  that 
case,  however,  the  court  speciScally  reserved 
from  consideration  and  decision  what  tli*  ef- 
fect of  matters  expreealy  required  by  the 
Constitution  to  be  entered  on  the  journal, 
where  the  same  are  in  conflict  with  the  en- 
rolled act,  WAUld  have  upon  the  validity  of 
the  act.  Tlie  conflict  between  the  journal 
and  the  authenticated  act  here  complained 


bill   ' 

jority.  MiMOuri,  l(.  ft  T.  R.  Co.  v 
76  Kan.  130,  88  Pac.  6fil;  Be  Stickney, 
18S  N.  Y.  107,  77  N.  E.  903,  affirming  110 
App.  DiT.  294,  97  N.  Y.  Supp.  336,  209  U. 
S.  419,  62  L.  ed.  8B3,  28  Bup.  Ct.  Rep.  608; 
Re  WMks,  106  App.  Div.  86S,  90  N.  Y. 
Supp.  876,  afSrmed  without  opinion  in  1S5 
N.  Y.  641,  77  N.  E.  1197;  New  York  4  L.  I. 
Bridge  Co.  v.  Smith,  148  N.  Y.  640,  42  N.  E. 
108S;  People  v.  Coney  Island  Jockey  Club, 
68  Misc.  302,  123  N.  Y.  Supp.  869.  But  see 
contra.  Com.  v.  Hardin  County  Ct.  99  Ey. 
188,  35  S.  W.  275. 

And  an  enrolled  bill  will  be  declared  void 
if  the  journals  affirmatively  show  that  it 
did  not,  upon  its  final  passage,  receive 
a  constitutional  majority.  State  ex  rel. 
Medical  College  v.  Sowell,  143  Ala.  404,  30 
So.  246;  Spangler  v.  Jacoby,  14  111.  297, 
68  Am.  Dec.  571;  Kelley  v.  Secretary  of 
State,  149  Mich.  343,  112  N.  W.  978 ;  Allen 
V.  State  Auditora,  122  Mich.  324,  47  L.R.A. 
117,  80  Am.  St.  Bep.  673,  81  K.  W.  113; 
Green  v.  Graves,  1  Doug!.  (Mich.)  357; 
Hnrlbut  v.  Britain,  2  Dougl.  (Mich.)  191; 
Southworth  T.  Palmyra  ft  J.  R.  Co.  2 
Mich.  287;  Palmer  v.  Bank  of  Zumbrota, 
72  Minn.  266,  75  N.  W.  380;  State  ex  rel. 
Eastland  v.  Gould,  31  Minn.  189,  17  N.  W. 
276;  McCormick  v.  SUte,  66  Neb.  337,  92 
N.  W.  606;  SUte  es  rel.  Blessing  v.  Davis, 
66  Keb.  333,  92  N.  W.  740;  People  ex  reir 
Adsit  v.  Allen,  42  N.  Y.  378;  Purdy  v. 
People,  4  Hill,  3B4,  reversing  2  Hill,  31; 
Commercial  Bank  v.  Sparrow,  2  Denio,  97; 
Fordyce  v.  Godman,  20  Ohio  St.  1;  MoKin- 
noD  V.  Cottier,  30  Or.  588,  49  Pac.  056; 
Currie  v.  Southern  P..  Co.  21  Or.  560,  28 
Pac,  884;  Missouri,  K.  ft  T.  R.  Co.  v.  Mc- 
Giamory,  92  Tex.  150.  41  S.  W.  466;  Ritchie 
V.  Richards,  14  Utah,  345,  47  Pac.  670; 
Brown  v,  Nash,  1  Wvo.  85;  Union  P.  R. 
Co.  V.  Carr,  1  Wyo.  06;  Ames  v.  Union  P. 
R.  Co.  64  Fed.  163,  affirmed  on  other  points 
in  109  U.  S.  466,  42  L.  ed.  819,  IB  Sup.  Ct. 
Rep.   418. 

So,  it  was  held  in  Ritchie  v.  Richards,  14 
.  Utah.  345.  47  Pac.  670.  that  the  court 
mizht  rexort  to  the  legislative  journals  in 
order  to  determine  wliether  an  enrolled  bill 
40  L.R,A.(N.S.) 


received 


majority,    notwith- 


entered  thereon,  except  upon  the  request  of 
any  Ave  members  of  the  legislature. 

But  an  enrolled  bill  by  which  the  bound- 
aries of  a  county  were  changed  will  not  be 
declared  void  because  the  journal  of  the 
house  does  not  show  concurrence  in  an 
amendment  thereto  by  a  two-thirds  ma- 
jority, which  the  Constitution  requires  for 
enacting  a  bill   for  such  purpose,   •' 


Ing  such  boundaries.    Jackson  v.  State,  131 

Ala.  21,   31    So.   380. 

Where  the  journal  entries  as  to  whether 
a  bill  was  passed  by  a  constitutional  ma- 
jority are  so  conflicting  as  to  leave  the 
question  in  doubt,  the  bill  will  be  sustained 
on  the  presumption  of  regular  enactment, 
where  the  contrary  does  not  appear  clearly, 
conclusively,  and  beyond  all  doubt.  Tlomrig- 
hausen  v.  Knoche,  68  Kan.  646,  50  Pac. 
879. 

And  in  Missouri,  K.  ft  T.  R.  Co.  x. 
Simons,  76  Kan.  130,  88  Pac.  661,  a  bill 
was  sustained,  notwithstanding  the  journals 
showed  that  a  constitutional  majority  did 
not  vote  for  it,  where  a  later  entry,  which 
would  control,  declared  that  it  received  a 
necessary  majority,  the  presumption  of  regu- 
lar enactment  being  applied. 

So,  it  was  held  in  Lincoln  t.  Haugan, 
46  Minn.  461,  4S  N.  W.  190,  that  an  en- 
rolled bill  would  be  sustained,  notwithstand- 
ing the  (vritten  copy  of  the  senate  jour- 
nal, although  it  stated  that  there  were 
twenty -seven  affirmative  votes  on  the  bill, 
failed  to  give  the  names  of  the  members  who 
cast  them,  while  it  gave  the  names  of  seven 
members  who  voted  in  the  negative,  and  the 
printed  journal,  which  the  court  held  must 
control,  gave  tlie  names  of  those  voting  for 
and  against  the  bill,  and  showed  that  it 
received  a  constitutional  majority. 

As  to  the  impeachment  of  an  enrolled  bill 
on  a  stipulation  to  the  elfect  that  it  was 
not  passed  by  a  constitutional  majority. 
Ncp  Palmer  v.  Bank  of  Zumbrota,  72  Minn. 
266,  76  N.  W.  380,  infra,  IV.  c. 


ATOHISON,  T.  *  B.  r.  R.  CO.  t.  STATE. 


19 


rf  ii  net  «•  to  matter*  which,  b^  tlie  C»b- 
■tttDtkia  id  Uiia  «tat«,  are  ezpreuly  re- 
fund t*  be  entered  on  "the  jonmal  It  ill 
not  conteaded  upon  the  fioel  psaeage  of 
Honw  Bill  No.  168  tbe  yeat  and  nays  vere 
not  taken  or  not  entered  upon  the  journal. 
Tbe  journal  ehows  that  such  waa  done.  It 
ii  oontended  only  that  the  journal  ihowe 
that  the  carolled  act  contains  a  proviiion 
Cbat  m»  not  contained  in  the  act  when  It 
«u  voted  upon  bj  both  Houses.  Am  be- 
lore  stated,  then  is  no  canatitutional  proTi- 
lioo  specificallj  requiring  that  the  journal 
■hall  show  the  contents  of  an  act  when  it  is 
passed;  and  it  is  not  eontendetl  in  the  in- 
•taat  c«ee  that  tbe  journal  shows  the  en- 
tire contents  of  House  Bill  No.  188,  but  that 
•nfficient  is  shown  to  establish  that  it  does 


not  contain  the  provision  involved.  What  is 
the  effect  of  failure  to  enter  tbe  names  of 
thoee  voting  upon  the  final  passage  of  a 
bill,  where  such  record  is  required  by  con- 
stitutional provision  to  be  made,  was  con- 
sidered in  State  ex  rel.  Gregg  v.  Erickson, 
39  Mont.  280,  102  Pac.  336,  where  the  doc- 
trine of  Marshall  Field  &  Co.  t.  Clark  waa 
apfiroved;  but,  by  reason  of  the  specific  re- 
quirement of  the  Constitution  of  Montana, 
directing  that  the  yeas  and  nayt  upon  the 
final  passage  of  a  bill  shall  be  taken  and 
entered  upon  the  journal,  it  was  held  that 
failure  to  enter  tbe  vote  as  directed  by  the 
Constitution  invalidated  the  act.  This  ques- 
tion is  not  involved  in  the  instant  case,  and 
we  now  make  no  decision  upon  it.  Section 
35,  art.  6,  of  the  Constitution,  supra,  not 


And  aa  to  sustaining  bills  by  aid  of  the 
jonmals,  in  order  to'  show  that  they  were 
adopted  by  a  constitutional  majority,  see 
infra,  V.  b. 


(bj   To  t 


s  MU  ovmr  govemor'a  veto. 


An  enrolled  bill  is  void  where  tbe  jour- 
nals do  not  show  that  it  was  passed  over 
tbe  governor's  veto  by  a  necessary  two- 
tbirds  majority.  Brown  v.  Nash,  1  Wyo. 
85;  Union  P.  R,  Co.  v.  Carr,  1  Wyo.  96. 

(e)  To  give  blU  immediate  e;Te(it- 
Tbe  jonmals  may  be  consulted  to  ascer- 
tain whether  a  bill  was  given  immediate 
effect  llj  a  necessary  majority.  Missouri, 
E.  4  T.  R.  Co.  V.  McOlamory,  92  Tex.  ISO, 
41  S.  W.  466;  Ewing  v.  Duncan,  81  Tex. 
£30.  16  8.  W.  1000. 


1.  In  general. 

In  California,  Qeorgia,  and  Kentucky,  the 
doctrine  of  tbe  absolute  conclnaiveness  of 
an  enrolled  bill  is  held  to  apply,  notwith- 
standing the  journals  do  not  show  that,  on 
Che  final  passage  of  a  bill,  an  aye  and  nay 
vote  iraa  taken,  which,  together  with  the 
names  of  those  votinz  for  and  against  ft, 
was  entered  on  the  journals  as  the  Con- 
stitution requires.  Yolo  County  v.  Colgan, 
132  Chi.  283,  84  Am.  Bt.  Rep.  41,  84  Pac. 
403;  Atlantic  Coast  Line  R.  Co.  v.  State, 
135  Ga.  545,  32  L.R,A.{N.S.)  20.  69  S.  E. 
TS5;  I^fferty  v.  Huffman,  99  Ky.  80,  32 
L.K-A.  203,  3S  8.  W.  123;  Owensboro  & 
5.  R.  CVi.  T.  Barclay,  102  Ky.  16,  43  8.  W. 
177. 

Bnt  the  weight  of  authority  sustains  tbe 
rule  that  an  enrolled  bill  will  be  declared 
void  where  the  journals  tail  to  show  that. 
Wfoa  the  final  passage  thereof,  an  aye  and 
■ay  vote  waa  taken,  which,  leather  with 
Uw  njunea  of  those  voting  for  and  against 
Uie  Bwaanre,  was  spread  on  tbe  journals  as 
the  Constitution  requires-  State  ex  rel. 
Attv.  Gen.  v.  BncklCT,  64  Ala.  699;  State 
40  tJLA.(M.8.) 


ex  rel.  McKinley  v.  Martii^,  160  Ala.  181,  - 
48  So.  840;  Glidenell  v.  Martin,  Ql  Ark. 
659,  11  S.  W.  BS2;  State  v.  Corbett,  61 
Ark.  226,  32  S.  W.  888;  Rtwers  v.  State, 
72  Ark.  566,  82  S.  W.  189;  Stale  v.  Itow- 
man,  90  Ark,  174,  118  S.  W.  711;  Butler  v. 
Fourcbe  Drainage  Dist.  —  Ark.  — ,  140 
8.  W.  120;  Pueblo  County  v.  Strait,  36 
Colo.  137,  85  Pac,  178;  Rio  Grande  Sam- 
pling Co.  V.  Catlin,  40  Colo.  450,  »4  Pac. 
323;  Denver  v.  Rubidge.  61  Colo.  224,  118 
Pac.  1130;  Mathia  v.  State,  31  Fla.  291, 
12  So.  681;  Cobn  v.  Eingsley,  S  Idaho,  416, 
38  L.R.A.  74,  49  Pac.  986;  Hash  v.  Allen, 

—  Del.  — ,  78  Atl.  370;  Browning  v.  Powers, 

—  Mo.  — ,  38  S.  W.  943 ;  Palatine  Ins.  Co. 
V.  Northern  P.  R.  Co.  34  Mont.  288.  85 
Pac,  1032.  9  Ann,  Cm.  579;  Johnson  v. 
Great  Falls.  38  Mont.  389,  90  Pac.  1059; 
16  Ann.  Caa.  974;  Currie  v.  Southern  P. 
Co.  21  Or.  566,  28  Pac,  884;  Ijimbert  v. 
Smith,  08  Ta.  268,  38  S,  £.  B38;  Stote  ex 
rel.  Cheyenne  v.  Swan,  7  Wyo.  166,  40 
L.R.A.  196,  76  Am.  St.  Rep.  880,-  61  Pac 
209;  Portland  Gold  Min.  Co.  v.  Duke,  90 
C.  C.  A.  166,  164  Fed.  180,  s.  c.  on  second 
appeal,  113  C.  C.  A.  318,  191  Fed.  692; 
Ames  v.  Union  P.  R.  Co.  84  Fed.  166,  af- 
firmed on  other  grounds  in  169  U.  S.  466, 
42  L,  od.  819,  18  Sup.  Ct.  Rep.  418;  Stanly 
County  V.  Coler,  37  C.  C.  A.  4B4,  B8  Fed, 
284,  reversing  89  Fed.  267,  aflirmed  on  re- 
hearing in  61  C.  C.  A.  379,  113  Fed.  70S, 
affirmed  in  190  U.  S.  437,  47  L,  ed,  1126, 
23  Sup.  Ct.  Rep,  811. 

And  in  State  ex  rel.  Brown  v.  Porter,  146 
Ala.   641,   40  So.   144;    Brandon  v.   Askew, 

—  Ala.  — ,  54  So,  606 ;  Swain  v,  Pritchman, 
21  Idaho,  783,  I2G  Pac,  319,  and  O'lTara  v. 
State,  121  Ala.  28,  26  So.  622,  the  legis- 
lative journals  were  examined  in  order  to 
ascertain  whether  there  dart  been  a  com- 
pliance with  such  constitutional  mandate. 

An  en  roll  Ed  bill  may  be  impcacbed  where 
the  journals  do  not  show  that  an  amendment 
was  adopted  by  an  aye  and  nay  vot«  which, 
together  with  the  names  of  those  voting  for 
and  against  it,  was  entered  on  the  journals 
as  the  Constitution  requires,  Montgomery 
Beer  Bottlinfj  Works  v,  Gaston,  128  Ala. 
425,   61   L,R,A,   396,   86   Am.    St,   R«p.  43,, 
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only  requirei  thftt  tbe  preaiding  officer  of 
each  House  shall  sign  all  bills  passed  by  tlie 
legislature,  but  that  he  ah  all  perform  such 
act  in  the  presence  of  the  House,  and  only 
after  the  act  shall  have  beea  read  publicly 
at  length,  and  the  fact  of  reading  and  sign- 
ing shall  be  entered  upon  the  journal,  un- 
less dispensed  with  by  two-thirds  vote  of 
the  quorum  present.  The  journals  of  both 
houses  disclose  tliat  House  Bill  No.  ISB  was 
rea4  by  the  presiding  olficerB  of  the  respec- 
tiTe  houses,  and  signed  in  the  presence  of 
those  respective  bodies.  The  correctness  of 
that  enrolled  bill,  therefore,  is  not  alone  at- 
tested by  the  signatures  of  the  presiding 
officers,  but  by  the  acquiescence  of  the  entire 
memberehip  of  the  legislative  bodies  in  the 
signing  and  attesting  thereof  by  the  presid- 

28  So.  4H";  BOard  of  Revenue  v.  Crow,  141 
Ala.  12fl.  37  So.  489;  State  ex  rel.  Attv, 
Oen.  V.  Bucklev.  5i  Ala.  SOB;  Kogers  v. 
State,  72  Ark.  565,  82  S.  W.  169;  Cobn  v. 
Kingsley,  5  Idaho,  410,  38  L.R.A.  74,  49 
Pac.  9fl5. 

Where  the  journals  are  silent  as  to 
whether  an  aye  and  nay  vote  was  tal^en 
upon  an  amendment  to  a  bill,  it  will  be  pre- 
sumed that  the  bill  was  properly  passed. 
unless  the  Constitution  requires  that  the 
vote  upon  amendments  should  be  noted  upon 
such  records.  State  ex  rel,  Atty,  Gen.  v. 
Huckley,  64  Ala.  5B9. 

The  failure  to  record  on  the  journal  the 
names  of  the  members  who  voted  in  the 
negative  will  invalidate  an  enrolled  bill, 
where  the  Constitution  requires  tlie  names 
of  those  voting  for  and  against  a  measure 
to  be  recorded  on  the  journals.  State  ex 
rel,  McKinley  v,  Martin,  160  Ala.  181,  48 
So.  848. 

But  in  People  ex  rel.  Wies  v.  Bowman, 
247  III.  276,  93  K.  E.  244,  it  was  held  that 
the  failure  to  enter  the  negative  vote  on 
the  journals  would  not  defeat  an  enrolled 
bill,  since  it  would  be  presumed  that  there 
were  no  such  votes  cast. 

As  the  legislative  journals  import  abso- 
lute verity,  their  failure  to  disclose  com- 
pliance with  a  constitutional  mandate  that 
the  aye  and,  nay  votes  upon  the  final  pass- 
age of  a  liill  shall  be  entered. thereon  can- 
not be  siiiiplied  by  intendment  or  other 
e%'idence.  State  ex  rel.  Atty.  Gen.  v.  Buck- 
ley, supra. 

Where  tlie  journals  do  not  show  com- 
pliance with  a  constitutional  Disndate  as 
to  an  aye  and  nay  vote,  and  the  entry  of  tbe 
names  thereon  of  those  voting  for  ami 
against  a  bill,  such  defect  cannot  be 
remedied  l>y  a  mar^rinal  notation  on  the 
journal,  made  some  months  after  the  vote 
was  taken,  showing  compliance  with  such 
mandate.  Montgomery  Beer  Bottling  Works 
V.  Gaston,  126  Ala.  42.'»,  51  L.R.A.  300, 
85  Am.  St.  Rep.  42.  2S  So.  497. 

But  it  was  held  In  State  ei  rel.  Douglas 
County  V.  Frank,  fiO  Neb.  327,  83  X.  W. 
76.  same  case  on  rehearing  in  61  Neb.  070, 
85  N.  W.  956,  that  where  the  pages  relat- 
40  L.R,A.(N.S.) 


ing  officers.  This  ia  tbe  last  official  record 
upon  the  journals  of  the  proceeding  in  the 
passage  of  this  bill.  That  record,  unless  the 
integrity  of  the  entire  legislative  bodies  is 
to  be  impeached,  is  one  that  attests  that  the 
bill  signed  by  the  presiding  officers  is  the 
one  that  was  duly  and  regularly  enacted  by 
the  respective  houses.  This  provisioa  of  tiie 
Constitution  requiring  the  signatures  of  the 
presiding  officers  to  be  made  to  the  bill  in 
the  presence  of  the  legislative  bodies,  after 
the  act  has  tieen  publicly  read  at  length, 
makes  the  authenticated  bill  ae  much  a  rec- 
ord of  constitutional  requirement  as  any 
part  of  the  journal,  and  is  an  additional 
reason  why  the  rule  announced  in  Mar- 
shall Field  &  Co.  V.  Clark,  should  be  adopt- 
ed in  this  state;  And  we  therefore  bold  that 

ing  to  the  passage  of  a  bill  were  missing 
from  tlie  journals,  a'nd  such  records  were 
so  badly  mutilated  and  incomplete  that  they 
did  not  disclose  observance  of  a  consti- 
tutional mandate  that  the  ayes  and  nays, 
together  with  tbe  names  of  those  voting 
for  and  against  a  bill,  should  he  recorded 
on  the  journals,  the  silence  of  such  records 
would  not  be  sufficient  to  defeat  an  en- 
rolled bill,  where  it  was  shown  by  other 
evidence  that  it  was  regularly  passed  and 
tlie  vote  properly  recorded. 
'  And  an  enrolled  bill  will  he  sustained 
where,  from  all  the  journal  entries,  it 
sufficiently  appears  that  an  aye  and  nay 
vote  was  actually  taken  and,  waa  together 
with  the  names  of  those  voting  for  and 
against  the  bill  entered  on  tbe  journals, 
as  the  Constitution  requires.  Arbuckle  v. 
Pflaeging,  —  Wyo.  — ,  123  Pac.  BIB. 

It  was  held  in  Butler  v.  Fourcbe  Drain- 
age Diet.  —  Ark.  ■—,  146  S.  W,  120,  that 
where,  in  recording  the  vote  on  a  bill,  the 
journal,  as  the  result  of  an  error,  referred 
to  the  bill  by  a  wrong  number,  the  bill 
■would  be  sustained,  where  the  various  jour- 
nal entries,  together  with  the  bill  as  intro- 
duced into  the  legislature,  and  the  various 
indorsements  thereon,  which  were  made  by 
the  officers  of  the  legislature,  identified  the 
enrolled  bill  as  the  one  actually  passed. 
But  the  court  expressly  stated  that  it  did 
not  intend  to  hold  that  tbe  journals  could 
be  contradicted  by  such  evidence,  but  that 
it  was  resorted  to,  with  other  records,  for 
tbe  purpose  of  identification  only, 

In  Uniontown  v.  State,  145  Ala,  471,  39 
So.  814.  S.Ann,  Cas.  320,  it  waa  held  that 
an  enrolled  bill  could  not  be  impeached  on 
the  ground  that  a  motion  to  dispense  with 
the  reading  thereof  at  length  was  not 
properly  adopted,  because  the  journals 
stated  that  there  were  twenty-one  ayes, 
nays  0,  and  gave  the  names  of  those  voting 
in  the  affirmative,  since  it  would  be  pre- 
sumed, in  the  absence  of  a  contrary  affirm' 
atii'e  showing  from  the  journals,  that  those 
voting  in  the  affirmative  constituted  B 
ticcessarv  two  thirds  of  tbe  quorum  present. 

See  Bio  Grande  Sampling  Co,  v.  CatUn, 
infra,  IV.  a.  0.  as  to  the  competency  of  a 
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vboi  an  enrolled  bill  hu  been  eigDed  hj 
the  speaker  of  tb«  house  and  b;  the  presi- 
dent of  file  seiwte  in  the  presence  ot  thou 
respective  bodies,  immediately  after  the  bill 
has  been  read  publicly  in  full,  and  the 
tame  haa  been  approved  by  the  governor  and 
depositod  in  the  office  of  the  secretary  of 
atate,  it  ia  not  competent  to  show  from  the 
jminuils  of  tbe  house  that  the  act  so  au- 
tbentiiatted,  approved,  and  deposited  did  not 
pssi  in  tbe  form  in  which  it  wsa  signed  by 
tbe  presiding  officers  and  approved  by  the 
fovemor. 

Section  20,  art,  10,  of  the  Constitution 
provides  that  "the  legislature  shall  not  im- 
poee  tlLxea  for  the  purpose  of  any  county, 
city,  town,  or  other  municipal  corporation, 
but  may,   by   general   laws,   confer   on   the 


proper  authorities  thereof,  reapectively,  the 
power  t«  assess  and  collect  such  taxes."  It 
is  urged  by  able  counsel  for  the  railway 
company  that  the  levy  of  j  of  1  mill  tax 
for  common  school  purposes,  authorized  by 
House  Bill  No.  16S,  is  a  tax  for  the 
purpose  of  a  municipal  corporation;  and 
that  the  foregoing  section  of  tlie  Constitu- 
tion prohibits  the  levy  of  such  tax  by  the 
l^islature.  Whether  this  contention  can  be 
sustained  depends  upon  whether  a  levy  of  a 
tax  for  the  purpose  of  supporting  the  pub' 
lie  schools  of  the  state  is  a  levy  for  a  mu- 
nicipal purpose.  Although  this  question 
has  not  been  directly  presented  to  this 
court  heretofore  in  a  tftx  case,  it  was,  in 
effect,  presented  in  the  case  of  Board  of  Edu- 
cation V.  State,  26  Oltla.  360,  109  Fac.  963. 


leport  of  a  l^islative  committee  to  show 
that  a  bill  was  passed  by  a  necessary  aye 
and  nay  vote,  where  tbe  legislative  journals 
did  not  disclose  it. 


S.  Am  rerpilred  htj  atattite  in  North  Car- 
•Ifna  on  btllit  raiBiny  revenue  or 
pledging  credit  of  elate  or  munid- 
palfty. 

In  2forth  Carolina  an  enrolled  bill  to 
rsiae  money  on  tlie  credit  of  tbe  state,  to 
impose  a  ^ax,  or  to  allow  counties,  cities, 


!  »nd  nay  vote  was  talien  upon  the 
leeooa  and  third  reading  of  the  hill,  and 
watered  tof;ether  with  the  names  of  tlios 
'■oting  for  and  against  it,  on  the  journalf 
14  the  Constitution  commands.  Union  llanic 
.,  itvforH.  lift  K.  C.  214.  34  L.R.A.  487, 
55  S.  E.  966;  Stanty  County  v.  Snuggs,  121 
X  C.  :1<J4,  an  L.lt.A.  439,  28  S.  E.  639: 
Rodman  v.  Wanhington,  122  N.  C.  39,  30 
S.  E.  118;  CharloUc  v,  Shepard,  122  N.  C. 
SC>2.  29  S.  E.  842:  Wiiliee  County  v.  Call, 
123  N".  C.  308.  44  L.R.A.  252.  31  S.  E.  481 : 
.'^nathers  v.  Madison  County,  126  N.  C. 
4K0.  34  S.  E.  564:  Slocomb  v'  Favett«*iltc, 
iii  X.  C.  362.  34  S.  E.  436;  Glenn  v.  Wraj. 
126  N.  C.  730,  36  8.  E.  167;  New  Hanover 
Count*-  V.  De  Rosset.  129  N.  C.  276,  40 
'i.  E."43;  Rodman-Heath  Cotton  Mills  v. 
Waxhaw,  130  N.  C.  2B3,  41  S.  E.  488; 
llmter  v.  Greenville,  130  N.  C.  472,  42  S.  E. 
141;  Wilson  v.  Markley.  133  N.  C.  616,  45 
?-  E.  1023;  Brown  v.  Stewart,  134  N.  C. 
157.  46  S.  E.  741;  New  Hanover  County 
t.  .^rmonr  Packing  Co.  136  N.  C.  82,  47 
^.  E.  411:  Salem  v,  Wachovia  Loan  A  T. 
Co.  143  N.  C.  110,  118  Am.  St.  Rep.  701, 
M  S.  E.  442;  Lumberton  Impro*-.  Co.  v, 
Kn<«Eon  County.  146  N.  C.  353.  5!)  8.  E. 
[■"•14:  Wittkowslcy  v.  Jackson  County,  150 
S,  C.  90,  «3  S.  E.  276;  Raleigh  Sav.  Bank 
'.  I.ACV.  151  N.  C.  3,  65  8.  E.  444:  Rich- 
rvind  Cnuntv  v.  Farmers'  Bank.  132  K.  C. 
3-7.  67  S.  E"  !)60,  21  Ann.  Cas.  H12;  Stanlv 
Cmintv  V.  Coler.  37  C.  C.  A.  484.  96  Fed. 
»4.  reversing  89  Fed.  257,  allirmed  on  re- 
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hearing  in  SI  C.  C.  A.  370,  113  Fed.  705, 
and  alfirmed  in  180  U.  B.  437,  47  L.  ed. 
1126,  23  Sup,  Ct.  Rep.  811;  Henderson 
County  V.  Travelers'  Ins.  Co.  63  C.  C.  A. 
467,  128  Fed,  817. 

If  either  house  makes  a  material  amend- 
ment to  such  a  bill,  it  will  be  void  unless 
the  other  house  concurs  therein  by  an  aye 
and  nay  vote,  which  shall  he  entered  on  the 
journals  in  the  same  manner  a^  upon  the 
passage  of  the  original  bill.  Glenn  v, 
Wray,   126  N.  C.  730,  36  8.   E.   187. 

But  if  such  amendment  docs  not  increase 
the  tax  imposed  by  the  bill,  it  may  be 
adoiited  by  concurrence  of  both  houses  in 
the  ordinary  manner.  Chatham  County  v. 
Stafford,  138  N.  C.  453,  50  8.  E.  882. 

Where  a  legislative  clerk  fails  to  enter 
the  aye  and  nay  vote  and  the  nameu  of 
those  voting  for  and  against  a  bill  of  such 
character,  a  subsequent  correction  of  the 
journal  in  this  respect,  at  a  special  aeseion 
of  tbe  same  legislature,  will  cure  the  defect. 
Rioiimond  County  v.  Farmers'  Bank,  152 
N.  C.  387,  67  S.  E.  989,  21  Ann.  Cas,  812. 

But  an  enrolled  bill  of  such  character 
will  not  he  declared' void  because  the  jour- 
nals do  not  show  the  names  of  those  voting 
in  the  negative,  Where  they  recite  the  num- 
ber of  aliirmative  votes  only,  as  it  will  be 
presumed  that  a  unanimous  vote  was  cast 
and  recorded.  Onslow  County  v.  Tollman, 
76  C.  C.  A.  317,  145  Fed.  753,  affirming  140 
Fed.  89;  Salem  v.  Wachovia  Loan  &  T. 
Go.  143  N.  C.  110,  118  Am,  St.  Rep.  701, 
CS  8.  E.  442.  overruling  Dehnam  v.  Ghitty. 
131  N.  C.  657.  43  8.  E.  3.  See  also  Smathers 
v.  Madison  County.  126  N,  C.  480,  34  S.  E. 
554,  in  effect  overruled  by  the  last  case- 
But  see  also  New  Hanover  County  v.  De 
Rosset,  120  N.  C,  275,  40  8.  E.  43,  holding 
such  a  bill  void  where  the  journal  did  not 
show  the  names  of  those  votinjf  in  the  nega- 
tive but  gaie  the  number  of  affirmative  and 
negative   voles 

Where  the  journalB  show  a  compliance 
with  such  constitutional  requirement  no 
evidence  such  as  entries  on  original  bill 
will  be  received  to  contradict  it  New 
Hanover  Countv  v  Armour  Packing  Co 
135  N   C   62   47  8   E    411  Cit)t.H^lc 
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In  the  firtt  paragnph  of  tho  •ylUtnu  to 
that  case,  it  u  said:  "The  free  public  wyt- 
tem,  which  the  legialature  is  directed  to 
establish  by  article  13  of  the  Conatitution, 
in  a  matter  of  general  ttate  concern,  ftnd 
not  •  municipal  affair." ' 

In  lupport  of  this  eoDcluBion,  Mr.  Juetioe 
Kane,  who  delivered  the  opinion  of  the 
court,  offered,  among  others,  the  following 
reasona:  "That  it  was  not  the  intontion 
of  the  framera  of  the  Constitution  to  in- 
trust this  important  function  of  ^vern- 
ment  to  a  minor  political  subdiviaion  of  the 
atate  is  quite  apparent  from  the  eaaual  ex- 
amination of  the  provisions  of  that  instru- 
ment pertaining  to  thia  subject.  Section  1 
of  article  ]3,  entitled  'Education,'  provide* 
ttiat    'tlie    legialoture   shall   establish   and ' 


'  maintain  a  1781081  of  fn«  pnblie  MhooU,' 
etc.  Section  9  provides  that  "aeparata 
schools  for  white  and  colored  children,  with 
like  aeeommodatiOD,  shall  be  provided  hj 
the  l^islature,  aod  impartially  maintained,' 
.  etc.  Section  4  provides  that  'the  legisla- 
ture shall  provide  for  the  oompnlsory  at- 
tendanoB  at  some  public  achool,  unless 
other  means  of  educatioB,'  etc.  Section  0 
provides  that  'the  legislaturs  shalt  provide 
for  a  uniform  sjatem  of  test-booka  for  the 
common  acfaools  of  the  atatfc'  And  section 
T  provides  that  'the  legislature  ahaU  pro- 
vide for  the  teaching  of  the  elements  of 
agriculture,  horticulture,  stock  fe«ding,  and 
domestic  science  in  the  common  schools  of 
the  state.*  All  of  these  commands  are  di- 
rected  to  the  legislature.     The  word  'ays- 


0  daya  of  adjournment  of  the 
legislature.  Western  U.  Teleg.  Co.  v.  Tag- 
gart,  141  Ind.  £S1,  60  L.R.A.  671,  40  N.  E. 


n.  AIII  not  atgned  by  presiding  oJJIcera 
of  leglelatvre  in  maiiiier  directed  by 
Constitution. 

There  is  much  conflict  as  to  whether  an 
enrolled  hill  may  be  impeached  because  not 
signed  hv  the  legislative  ,  offlcera  in  the 
manner  directed  by  the  Constitution. 

Thus,  in  the  absence  of  a  conatitutional 
requirement  that  the  signing  of  a  bill  by 
the  presiding  ofllcers  of  the  legislature  in 
the  presence  of  the  respective  houses  shall 
be  shown  by  the  journals,  unless  the  con- 
trary appears,  it  will  be  presumed  that  an 
enrolled  bill  which  the  journals  show  was 
passed  was  enacted  in  compliance  with  alt 
the  requirementa  of  law.  Pelt  t.  Favnc,  00 
Ark.  637,  30  8.  W.  426;  Narrejing  v. 
Brown  Country,  14  B.  D.  367,  86  N.  W.  602; 
Wrought  Iron  Range  Co.  T.  Carver,  118 
N.  C.  328,  24  S.  R.  362. 

So.  in  State  er  rel.  Bray  t.  Long,  21 
Mont.  86,  62  Pac.  646,  the  failure  of  the 
journals  to  show  the  signing  of  the  bill 
waa  held  not  to  defeat  the  enrolled  bill,  al- 
though the  constitutional  proviaion  in  this 
respect  was  mandatory,  at  least  in  form, 
■-    '    '■-';    ''tl        -      ■       -      ■      ■ 


But  the  value  of  the  case  as  a  precedent  la 
impaired,  if  not  absolutely  destroyed,  by 
Palatine  Ins.  Co.  v.  Northern  P.  R.  Co. 
34  Mont.  268,  89  Pac.  ID32,  ft  Ann.  Caa. 
579. 

And  it  was  held  In  Home  Teleg.  Co.  ▼. 
Nashville,  118  Tenn.  1,  101  S.  W.  770,  11 
Ann.  Cas.  B24,  that  the  failure  of  the  jour- 
nals to  show  the  signing  of  the  hill,  as  re- 
tjuired  by  a  constitutional  provision  that  no 
bill  shall  become  a  law  until  it  ha*  been 
40  L.R.A.(N.S.] 


signed  by  the  respective  speakers  in  open 
session,  the  fact  of  such  ainiing  to  be  noted 
on  the  journals,"  does  not  defeat  an  enrolled 
bill,  a*  the  provision  aa  to  the  showing  on 
the   journals   is  directory. 

Bo  an  enrolled  bill  cannot  be  impeached 
on  the  ground  that  the  journals  do  not  show 
that  it  was  aign^  by  the  presiding  officer* 


136  N.  W.  1046;  Qray  t.  Taylor,  IS  N.  U. 
742,  113  Pac  B8S. 

An  enrolled  bill  that  the  Journals  show 
was  r^ularly  passed  cannot  be  impeached 
on  the  ground  that  the  entry  showing  the 
signing  thereof  by  the  legislative  officers 
preceded  that  showing  the  passage  of  the 
bill.  QoBf  V.  Rickerson,  61  Fla.  29,  I 
264. 


I,  04  80. 


an  enrolled  bill  may  be  impeached  by 
the  silence  of  the  journals  as  to  the  signing 
of  a  bill  by  the  presiding  ofSoers  of  the 
legislature  in  open  session,  where  the  Conati- 
tution declares  that  such  fact  shall  be 
noted  on  the  journals.  Lynch  ▼.  Hutchin- 
son, 219  111.  103,  76  N.  B.  S7D,  4  Ann.  Caa. 
904;  State  ex  rel.  McClay  v.  Mickey,  73 
Neb.  2S1,  119  Am.  St.  Rep.  804,  102  N.  W. 
67B;  SUte  ex  rel.  CofBn  t.  Howell,  28  Nev. 
03,  64  Pac.  406;  Hunt  v.  State,  22  Tex. 
App.  306,  3  S.  W.  233;  George  Bollu 
Co.  V.  North  Platte  Valley  Irrig.  Co.  — 
Wyo.— ,  39  L.Rji.{N.S.)   868,  121   Pac.  22. 

And  the  journals  were  examined  in  the 
following  cases,  in  order  to  ascertain 
whether  there  had  been  a  compliance  with 
such  a  constitutional  mandate:  O'Hara  v. 
State,  121  Ala.  28,  26  So.  622;  Mitchell  v. 
Gadsden,  146  Ala.  132,  -10  So.  360;  Lee  y. 
Gadsden,  146  Ala.  680,  40  80.  361;  SUte 
OK  rel.  Woodward  v.  Skegga,  164  Ala.  249, 
4<  So.  268;  Adams  v.  Clark,  36  Colo.  65, 
86  Pac.  642,  10  Ann.  Cas.  774;  Re  Roberta, 
6  Colo.  626;  State  ex  rel.  Atty.  Gen.  v. 
Mead,  71  Mo.  268;  State  ex  rel.  McCalTery 
V.  Mason,  166  Mo.  486,  66  S.  W.  636;  SUte 
ex  rel.  Hynds  v.  Cahill,  12  Wyo.  225,  76 
Fac  433;  Young  v.  Hehn,  12  Wyo.  289, 
109  Am.  St.  Rep.  086,  76  Pac.  443. 

An  enrolled  bill  will  be  declared  ¥oIi 
where  the  Joumala  do  not  show  that  it  waa 
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tern'  itadf  importo  ft  nai^  of  purpose,  M 
well  U  fta  entirety  of  operation,  mjid  the  di- 
raction  to  the  legiilftture  to  'estsbluh  and 
mftintftin  &  ayatem  of  free  public  echoola' 
mMU  one  sy Bt«ii^  which  ibBll  be  ftpplieftble 
to  ftU  the  public  ochools  within  the  itftte. 
EauMdy  v.  Miller,  97  CaL  429,  82  Pac 
S5S.  And  the  idea  of  unitj  of  purpose  and 
cnttretj  of  operation  ii  unphaaiied  and 
Bade  more  apparent  bj  the  other  exeerpta 
from  the  Conatitntion  above  quoted." 

No  good  cauae  haa  been  ahown  to  na  In 
thU  cftM  why  the  riewa  in  the  foregoing 
eue  thould  be  ehanged.  The  mandate  of 
the  Conatitntion  to  eatabliah  and  maintain 
public  aehools  throughout  the  state  ia  di- 
rected to  the  legialature  of  the  entire 
atate,  and  not  to  anj  of  the  political  aub- 

aigned  bj  the  presiding  offleera  of  each 
honae  in  the  preaence  tliereof,  immediately 
after  the  title  of  the  bill  liad  been  public- 
ly read,  not witbatan ding  the  indoraementa 
en  the  bill  showed  that  auch  conatitutional 
requirement  had  been  complied  with. 
George  Bolln  Co.  T.  North  Platte  Valley 
Irrig.  Co.  —  Wyo.  — ,  30  l..H.A{NJS.)  86S, 
121  Pae.   22. 

But  it  waa  held  in  SUte  ex  rel.  Wood- 
waid  ▼.  Bk^gB,  IM  Ala.  246,  4«  So.  2SB, 
and  R«  Boberta,  fi  Colo.  6ZG,  that  all  tlie 
joamala  need  ahow  waa  the  fact  of  signing 
the  bill  by  the  preaiding  officera  ol  the  legis- 
lature, and  n<^  that  it  waa  done  In  the 
presence  of  the  Itgialative  body. 

At  to  showing  by  the  indoraements  on 
bin  as  originally  introduced  into  the  legis- 
lature, whether  it  was  signed  by  the  presid- 
io officers  <rf  the  legislature,  as  the  Con- 


ef  a  bill  by  the  presiding  offleera  of  the  Irgi 
lature  was  fraudulently  obtained,  see  (&rr 
».  Coke,  infra,  IV. 

•,  iTonpreaentatltm  of  hUt  to  govejttor 
teftHtn  t(BM  preaoribed  btf  Conttitu- 
(iofk 

It  was  held  in  State  ex  rel.  Atty.  Gen. 
T.  Head,  71  Mo.  271,  on  the  ground  that  a 
eonstitational  requirement  that  ttie  legis- 
lative jonmala  should  show  that  a  bill  was 
presented  by  the  secretary  of  the  houae  to 
the  governor  for  his  approval  on  the  day 
the  bill  was  passed  was  directory  merely, 
since  it  did  not  relate  to  tlie  ptusage  there- 
of,— that  the  rule  a*  to  the  silence'  of  the 
joamale  as  to  eomplifince  with  inch  a  le- 
quirement  woe  not  applicable. 

p.  ir<mapprovat  of  btU  Ay  ffovemor. 
An  enrolled  bill  cannot  be  impeached  by 
showing  that  it  did  not  receive  the  approval 
of  the  governor  within  the  time  prescribed 
by  the  Constitution.  Stste  ex  rel.  Crenshaw 
V.  Joseph,  —  AIs-  — ,  87  So.  942;  Morris  t. 
Newark,  78  N.  J.  L.  2«8,  «7  AtL  1000; 
4»  L.ILA(N.8.) 


divisiona  of  tits  atate.  The  astftblishment 
and  maintenance  of  the  free  public  schoola 
ia  a  atate  function;  and  the  legislature  ia 
not  utly  authorised  to  levy  a  tax  to  defray 
all  expenses  of  the  state  in  the  adminis- 
tration of  ita  affairs,  hut  by  |  Z,  art.  10,  it 
ia  made  the  duty  of  the  legislature  to  pro- 
vide by  law  for  an  annual  tax  aufflcient, 
with  other  resources,  to  defray  the  ordin- 
ary expenses  of  the  state  for  each  fiscal 
year. 

Section  S,  art.  11,  of  the  Constitution, 
reads  as  follows:  "The  interest  and  income 
of  the  permanent  school  fund,  the  net  in- 
come from  the  leasing  of  public  landa  which 
have  been  or  may  be  granted  by  the  United 
States  to  the  atate  for  the  uae  and  benefit 
of  the  common  schools,   logvthtr  vith  a*|r 

BIoomBeld  v.  Middlesex  County,  74  N.  J.  L. 
201,  05  Atl.  890;  People  ex  rel.  Bailer  T. 
Clayton,  G  Utah,  508,  18  Pac.  028;  Caplto  <r. 
lopping,  OS  W.  Va.  587.  22  L.H.AfN.S.) 
1089,  64  B.  E.'845;  Gibson  T.  Anderson,  09 
C.  C.  A.  277,  131  Fed.  39. 

Nor  can  an  enrolled  bill  be  impeached  by 
evidence  that  the  executive  approved  it  on 
a  day  different  from  the  date  it  bore.  Gib- 
aon  T.  Anderson,  96  G.  a  A  277,  131  Fed. 
SB. 

It  waa  held  in  People  ex  rel.  Haller  ▼. 
Clayton,  0  Utah,  COB,  18  Pac.  028,  that  the 
reeorda  of  the  secretary  of  state's  ofHee 
showing  the  date  the  legialature  adjourned 
cannot  bi  contradicted  by  the  legislative 
Journals,  in  order  to  show  that  an  enrolled 
bill  waa  not  approved  by  the  governor, 
after  the  adjournment  of  the  legislature, 
within  the  time  limited  by  the  CanatLtution. 

But  in  Powell  v.  Hays,  83  Ark.  448,  104 
8.  W.  177,  13  Ann.  ,C«s.  220,  it  was  held 
that  in  determining  whether  an  enrolled 
bill  was  vetoed  by  the  governor,  t'le  court 
might  eonalder  his  proclamation  to  the  effect 
that  he  found  sucb  bill  when  he  assumed 
office,  and  that  he  erased  his  predecessor's 
approval  therefrom,  and  vetoed  the  bill. 

Aa  to  competency  of  records  and  procla- 
mations of  governor  to  show  nonapproval  of 
a  bill,  see  infra,  IV.  a,  4. 

As  to  the  competency  of  parol  evidence 
to  show  nonapproval  of  a  bill  by  the  govern- 
or, see  infra,  IV.  b. 

As  to  showing  the  nonapproval  of  a  bill 
by  a  governor,  by  stipulations  of  litigants, 
see  Morris  t.  Newark,  intra,  IV.  c 

q.  BnroUed    bill    different    from    that 


1.  IHfferent  titU, 

In  order  to  ascertain  whether  the  title  of 
an  enrolled  bill  is  the  same  as  that  adopted 
by  the  legislature,  the  journals  may  be 
examined.  Stein  v.  Leeper,  78  Ala.  617; 
Abernathy  v.  State,  TS  Ala.  411;  State  t. 
Bethea,  01  Fla.  60,  S5  So.  650:  State  ex 
rel.  Atty.  Gen.  v.  Grien,  38  Fla.  154,  18 
So.  S34;  State  ex  rel.  Turner  v.  Eocker,  S6 
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JjUI., 


)  derived  from  taxee  aulhorixed  to 
be  levied  for  tuoh  purposes,  and  uj  other 
aunu  which  may  be  kdded  thereto  by  law, 
shall  be  used  and  applied  each  year  for 
the  beneflt  of  the  common  schoola  of  the 
state,  and  ehall  be,  for  thii  purpose,  appor- 
tioned among  and  between  all  the  several 
common  school  districta  of  the  staU  in  pro- 
portion to  the  school  population  of  the 
several  districts,  and  no  part  of  the  fund 
shall  ever  be  diverted  from  tliis  purpose, 
or  used  for  any  other  purpose  than  the  sup- 
port and  maintenance  of  common  schools 
for  the  equal  benefit  of  all  the  peuple  of  tlie 
state."  The  language  of  the  foregoing  sec- 
tion, italicized  by  us,  indicates  that  the 
framers  of  the  Constitution  contemplated 
that   tbere   would    be   funds    derived    from 


taxes  for  school  purposes  to  be  diitriboted ; 
and  said  section  prescribed  how  the  same, 
together  with  other  funds  available  to  the 
state  for  the  support  of  its  public  schools, 
shall  be  distributed.  The  railway  company, 
in  opposition  to  this  inference,  suggests  that 
this  language  refers  only  to  taxes  "author- - 
ized ;"  and  that  by  reason  of  g  ZO,  art.  10, 
of  the  Constitution,  no  inference  in  support 
of  the  power  of  the  legislature  to  levy  ti 
state  tax  for  school  purposes  can  follow 
from  the  foregoing  section.  If  the  railway 
company's  contention  be  correct,  then  the 
language  italicixed  is  without  any  mean- 
ing whatever;  but  provisions  in  a  Con- 
stitution that  are  usually  drafted  after 
careful  and  deliberate  consideration  by  tbe 
framers,    and    are    subsequently    examined. 


FU.  368,  18  So.  767;  SUte  ex  rel.  Godard 
V.  Andrews,  64  Kan.  474,  67  Pac.  870; 
Belleville   v.   Wells,   74  Kan.   823,   88    Pac. 

47;  Stephens  v.  Labette  County,  79  Kan. 
153,  98  Pac.  700;  Union.  P.  B.  Co.  v, 
Sprague,  60  Neb.  48,  95  N.  W.  46;  Price 
V.  Moundsville,  43  W.  Va.  523,  64  Am.  St. 
Rep.  8TS,  27  S.  E.  21B;  Milwaukee  Countv 
V.  Isenring,  109  Wis.  0,  63  L.R.A.  636,  s's 
N.  W.  131. 

And  where  the  title  is  a  material  part  of 
a  bill,  an  enrolled  hill  may  be  inipeaclied  by 
an  uiTirmativc  showinp  from  the  jouinals 
to  the  effect  that  its  title  differs  from  that 
adopted  by  the  legislature.  Stein  v,  Lepper, 
.  79  Aia.  617;  Wade  v.  Atlantic  Luinber  Co. 
51  Fla.  628,  41  So.  72;  Fillmore  v.  Van 
Horn,  129  Mich.  62,  88  N.  W.  69;  Weis  v. 
Ashley,  69  Neb.  494,  80  Aro.  St.  Rep.  704, 
81  N.  W.  318;  State  v.  Burlington  &  M. 
Hiver  R.  Co.  60  Keb.  741,  84  N.  W.  254; 
Erwin  v.  State,  116  Tepn.  71,  93  S.  W.  73; 
Simpson  v.  Union  Stock  Yards  Co.  110 
1-eil.  709;  Chicago,  B.  &,  Q,  R.  Co.  v.  Smyth, 
103  Fed,  376. 

Thus,  this  doctrine  has  been  applied  where 
tl'P  journals  dinclosed  that  different  titles 
were  adopted  by  the  house  and  senate.  Fill- 
more V.  Van  Horn,  129  Mich,  62,  88  N.  W. 
60;  State  v.  Burlington  &  M.  River  R.  Co. 
60  Neb.  741,  84  N.  W.  254;  and  Erwin 
V.  SL-ite,  118  Tpnn.  71,  B3  S.  W.  73, 

But  an  enrolled  hill  will  not  be  declared 
void  in  the  absence  of  an  aHirmative  show- 
in)t  from  the  legislative  journalu  that  its 
title  as  approved  was  not  tlie  same  as  that 
Hiioiited  bv  the  Icpislature.  State  ex  rel. 
Turner  v.  Hocker,  36  Fla.  358,  18  So.  787. 

So,  an  enrolled  biil  is  not  rendered  void 
by  an  immaterial  alteration  of  its  title 
after  passage  and  before  approval.  Stein 
V.  Leeper,  79  Ala.  517;  State  ex  rel.  Atty. 
Con.  V.  Green,  36  Fla.  154.  19  So.  334; 
People  ex  rel.  Rale  v.  Outiniinea,  IB  Mich. 
2.'>4;  State  v,  Doherty,  3  Idaho,  394.  29 
Pac.  855;  Union  P.  R,  Co.  v.  Sprague,  69 
Neb.  48,  05  N.  W.  46. 

And  where  the  journals  leave  it  in  doubt 
whether  the  title  of  an  enrolled  bill  was 
altered  before  approval,  the  presumption  of 
repular  enactment  will  prevail,  and  the  bill 
40  L.R.A.(N.S.) 


will  be  sustained.  State  ex  rel.  Turner  v. 
Hocker,  36  Kia.  358,  18  S.  W.  787;  State 
EX  rel.  Godard  v.  Andrews,  84  Kan.  474, 
67  Pac.  870;  Stephens  v.  Labette  Countv, 
79  Kan.  153,  08  Pac.  790;  Belleville  t. 
WeUt,  74  Kan.  823,  88  Pac.  47. 


I    shoi 


:   the 


title  borne  by  an  enrolled  bill 
same  as  that  adopted  by  the  legislature, 
the  journal  recitals  cannot  be  impeached. 
Chicago,  B.  A.  Q.  R.  Co.  v.  Smyth,  103 
Fed.  379. 

As  to  the  effect  of  an  affirmative  show- 
ing from  the  journals  of  nonconcurrence  by 
one  house  of  the  Icf^islature  in  an  amend- 
ment to  the  title  of  a  bill,  see  Erwin  v. 
State,  infra,  III.  q,  3. 

As  to  showing  by  a  bill  as  originally 
introduced  into  the  legislature,  that  the 
title  of  the  enrolled  bill  differed  from  the 
title  of  the  bill  as  adopted  bv  the  legis- 
lature, see  Com.  v.  Martin,  infra,  IV.  a,  2. 


2.  Difference  in  gubntanee. 


nals  shall  sho\ 
enrolled  bill  cannot  he  impeached  by  a  show- 
ing from  the  journals  that  it  is  not  in  the 
same  form  as  that  in  which  it  was  passed. 
Marahall  Field  &  Co.  v.  Clark,  143  U.  S. 
640,  39  L.  ed.  204,  12  Sup,  Ct.  Rep.  485; 
State  ex  rel.  Gregg  v.  Erickson,  39  Mont. 
280,  102  Pac.  336 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  State;  McNeal  v,  Ritterbusch,  2» 
Okla.  223,  116  Pac.  778. 

And  in  State  ex  rel.  Reed  v.  Jones,  6 
Wash.  462,  23  L.R.A.  340,  34  Pac.  201.  and 
Duncan  v.  Com1«,  131  Ky.  330,  113  S.  VV. 
222,  it  was  held  that  the  rule  of  absolute 
conclusiveness  applied,  and  that  an  enrolleil 
bill  could  not  be  impeached  by  evidence  of 
the  journals  showing  that  it  differed  from 
the  hill  as  passed. 

But,  on  the  other  hand,  the  weight  of 
authority  sustains  the  rule  that  an  enrolled 
bill  may  be  impeached  by  an  affirmative 
showing  from  the  journals  to  the  effect  that 
the  bill,  as  enrolled  and  approved  by  the 
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ud  i^oiuideret]  by  tbe  people  before  thej 
uc  ido)jled.  >re  not  presumed  to  have  been 
iddrd  for  no  purpose  whatever;  and  a  coii- 
-tnittion  of  them  that  renders  them  mean- 
in{[le-»  wiLI  be  avoided,  where  tliey  are 
•ibwptible  of  a  eonatruction  that  will  give 
tittii  force  and  effect,  without  rendering 
llFm  clearlr  in  conflict  with  other  pro- 
ci^iMH  of  tite  Constitution.  Section  9,  art. 
10.  of  the  Constitution,  places  a.  limitation 
upon  the  amount  of  ad  valorem  taxes  that 
my  be  levied  for  all  purposee  by  tlie  state, 
ivnniy.  township,  city  or  town,  and  school 
Jiitrict  for  any  one  year.  The  limitations 
prMrribed  by  said  section  are  as  follows: 
"^Ute  \evj,  not  more  than  3}  mills;  counter 
Inr.  not  more  than  8  mills ;  provided,  that 
IDF  foun^  may  levy  not  exceeding  2  mills 

foitmor,  materially  differed  from  that 
ra.'Wl.  Jones  v.  Hutchinson,  43  Ala.  721; 
-Ibfrnathr  v.  State.  78  Ala.  411;  Robertson 
<  .^Ute.'lM  Ala.  Ifl4.  30  So.  404;  Yancy 
'.Waddell.  130  Ala.  524,  36  Sa  733;  Board 
tl  Retenue  v.  Crow,  141  Ala.  128.  37  So. 
«8;  King  Lumber  Co.  v.  Crow,  165  Ala. 
m,  130  Am.  St.  Rep.  65.  46  So.  646;  West 
End  V.  Simmons.  163  Ala.  339.  51  So.  638; 
Burr  V.  Ross.  10  Ark.  250;  Scott  v.  Clark 
CountT.  34  Ark.  2S3:  Rogers  v.  State,  72 
i*.  585.  82  S.  \V.  160;  Robertson  v.  Peo- 
fl?.  20  Colo.  2-n.  38  Pae.  32fi,  0  Am.  Crim. 
fep.  ±84:  West  v.  State.  50  Fla.  154.  30 
'ft  412;  State  ex  rel.  Chevney  v.  Saminoiis, 
-Hi.— .57  So.  106;  SUte  v.  Mulkev,  B 
;j»(io.  617-  59  Pae.  17  ;  People  ex  rel.  Oliver 
'.  Knopf.  1»8  111.  340.  64  N.  E,  fl43.  1127: 
Bfrry  T.  Baltimore  i  D.  P.  R.  Co.  41  Md. 
44i>.  20  Am.  Rep.  9»:  Opinion  of  Jirsticps, 
-  N.  H.  — ,  81  Atl.  170;  State  px  Yel. 
'i-pr  V.  Moore.  37  Neb.  13.  55  N.  W.  209; 
^'at»  V.  Abbott.  59  Xeb.  106.  80  N.  W.  490 ; 
Tfrritorv  ex  rel.  McMahon  v,  O'Connor,  5 
lili.  397.  3  L.R.A.  3.15,  41  X.  W.  746; 
Eorte  T.  Cincinnati.  10  Ohio  S-  A  C.  P. 
'h:  .142.  8  Ohio  N.  P.  108;  State  v.  Rogers. 
ii  Or.  348,  30  Pae.  74;  Jackson  v,  Weis 
*  L  Mfg.  Co.  124  Tenn.  421.  137  B.  VV. 
:;'7;  State  r.  Wendler,  04  Wis.  369,  68 
N  W,  759;  Milwaukee  Countv  v.  Isenring; 
I'f  Wis.  9.  53  L.R.A.  635,  85  N.  W.  131. 

Sfl.  enrolled  bills  have  been  .held  void 
'hfre  tbe  journals  showed  that  several  sec- 
lions  were  omitted  from  a  bill  as  approved 
'V  the  governor  (West  End  v,  Simmons. 
K,  .y«.  359.  51  So.  838;  King  Lumber  Co. 
r.  Crow.  155  Ala.  504,  130  Am.  St.  Rep. 
^>.  46  So.  646);  or  that  an  enrolled  bill 
titained  matter  that  was  stricken  from  the 
'■'■'i  before  its  passage  (State  v.  Wendler. 
M  Wis.  389,  6«  N.  W.  759.  and  Opinion  of 
h-tirm.  —  N.  M.  — ,  81  Atl.  1701. 

In  Nebraska  it  is  conceded  that  the  en- 
r<lln]  bill  may  be  impeached  by  an  atBrm- 
itive  ihowing  from  the  journals  that  it 
*i>  not  passed  in  the  same  form;  but  it 
»  held  that  it  cannot  be  impeached  by 
'w  larte  silence  of  the  journals  as  to  mat- 
'■n  that  ought  to  be  recorded  therein.  Col- 
ini  v.'MeDonald,  72  Neb.  431,  100  N.  W. 
«LR.A.(N.S.J 


additional  for  eounty  high  school  and  aid 
to  the  common  schools  of  the  county,  not 
over  1  mill  of  which  shall  be  for  such  high 
sehool,  and  the  aid  to  said  common  schools 
sliall  be  apportioned  as  provided  by  law; 
township  levy,  not  more  than  5  mills;  city 
or  town  levy,  not  more  than  10  milts; 
school  district  levy,  not  more  than  5  mills 
on  tlie  dollar  for  school  district  purposes, 
for  support  of  common  school;  provided, 
that  the  aforesaid  annual  rate  for  scliool 
purposes  may  be  increased  by  any  school 
district  by  an  amount  not  to  exceed  10  mills 
on  the  dollar  valuation,  on  condition  that 
a  majority  of  the  voters  thereof  voting  at 
an  election  vote  for  said  increase." 

The  foregoing  provision  of  the  Constitu- 
tion   in   no   way    limits   the    purposes    for 

961;  Stratton  v.  SUte,  79  Neb.  118, 1 12 
N.  W.  361. 

The  fact  that  the  journals  show  the  adop- 
tion of  an  amendment  which  was  not  in  the 
enrolled  bill  is  not  a  sufficient  aflirmative 
showing  to  defeat  it  on  the  ground  that  it 
did  not  pass  in  the  form  in  which  it  was 
enrolled,  since,  for  all  that  appeared,  the 
amendment  might  have  been  reconsidered 
and  defeated.  McKinnon  v.  Cotner,  30  Or. 
588,  49  Pae.  966. 

So,  since  the  Constitution  of  Florida  does 
not  reijuire  the  nature  of  amendments  to 
bills  to  be  disclosed  by  the  journals  of  the 
legislature,  an  enrolled  bill  cannot  be  im- 
peached by  a  showing  from  such  records  to 
the  effect  that  an  amendment  that  was  in 
an  enrolled  bill  was  rejected  by  the  legis- 
lature, since  such  evidence  was  not  suffi- 
cient affirmatively  to  show  that  the  amend- 
ment was  not  adopted  at  a  subsequent  time, 
without  appearing  on  the  journals.  West 
V.  State.  50  Fla.  154,  39  Ro-  412;  State 
ex  rel.  Cbeyney  v.  Sammons,  —  Fla.  — , 
57  So.  19B. 

In  State  ex  rel.  Casper  v.  Moore.  37  Neb. 
13,  55  N.  W.  299,  an  appropriation  bill 
was  sustained  as  to  tbe  anioimt  named  in 
the  bill  as  passed,  notwithstanding  an  en- 
ffrossing  clerk  added  the  sum  of  $10,000 
thereto  before  the  bill  was  enrolled. 

But  the  failure  of  the  journals  to  show 
the  disposition  of  a  motion  to  reconsider 
the  rejection  of  an  amendment  that  ap- 
|)eared  in  the  enrolled  bill  will  not  be  suffi- 
cient to  defeat  the  bill.  unWs  the  Consti- 
tution requires  such  disposition  to  be  shown 
by  the  journals,  since  it  will  be  presumed 
that  such  motion  prevailed,  and  that  the 
amendment  was  Bubse(|upnt1v  adopted.  State 
ex  rel.  Whitson  V.  Algood,  87  Tenn.  103,  10 
S.  W.  310. 

As  to  the  competency  of  parol  evidence 
to  show  that  an  enrolled' bill  diiTers  from  the 
hill  passed,  see  Annapolis  v.  Harwood,  infra, 
IV.  b. 

As  to  the  competencv  of  tbe  hill  as  origi- 
nally introduced,  to  show  that  the  enrolled 
bill  dilTers  from  that  actiiallv  passed,  sec 
infra,  IV.  a,  2. 

As    to   the    competency    o 
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vhich  the  atat«  01^7  kry  k'tkx,  but  oa\j 
BxM  a  limitation  upon  the  amount  it  maf 
levy  for  all  purpose*.  Nor  can  it  be  in- 
ferred, because  this  seetiou  places  a  limi- 
tatioa  upon  the  amount  of  tax  that  may  be 
levied  for  school  purposes  by  a  school  dis- 
trict, that  it  was  intended  tliereby  to  pro- 
hibit the. state  from  levying  any  tax  for 
school  purposes.  It  ii  ^uite  common  for 
the  states,  in  maintaining  a  system  of  pub- 
lie  sctiools,.  not  only  to  levy  a  state  tax 
to  aid  in  the  support  of  such  schools,  but 
to  provide  school 'districts  with  a  system 
of  government  invested  with  power  to  levy 
tax  for  school  district  purposes,  to  supple- 
ment the  funds  and  efforts  of  the  state  to 
maintain  a  public  school  system;  and  the 
rarious    school    districts    may    thereby    in- 


creaae  their  pnblia  school  faailitica,  sub- 
ject to  the  limitations  upon  their  power  to 
tax,  as  the  inhabitants  of  snch  districts 
may  feel  disposed  to  do.  Section  9,  supra, 
doe*  nothing  further  than  place  two  limi- 
tations upon  the  power  of  any  such  school 
district  to  levy  a  tax.  The  first  limitation 
applies  when  the  levy  i*  made  by  proper 
authorities,  without  a  vote  of  the  people. 
The  other  limitation  is  upon  the  increase 
over  the  first  levy,  that  may  be  made  by 
a  Tote  of  the  people  of  the  district.  To 
hold  that  the 'Constitution  has  made  it  the 
mandatory  duty  of  the  legislature,  as  it 
clearly  has,  to  establish  and  maintain  a 
system  of  free  schools ;  to  establish  separ- 
ate schools  for  white  and  colored  children; 
to  provide  for  compulsory  attendance    at 


of  the  chief  clerks  of  the  two  houses  of  the 
legislature,  to  show  that  the  contents  of  an 
enrolled  bill  differ  from  the  bill  as  passed, 
see  Annapolis  v.  Harwood,  infra,  IV. 


3.  WonooneurrvTuw  In  amendments. 

Some  courts  hold  that,  unless  the  Con- 
stitution declares  that  the  journals  shall 
■how  tlie  concurrence  of  one  branch  of  the 
legislature  in  an  amendment  to  a  bill  made 
by  the  other  branch,  the  silence  of  the 
journals  as  to  such  concurrence  in  an 
amendment  that  appears  in  an  enrolled  bill 
is  not  sufficient  to  defeat  it.  State  ex  rel. 
Atty.  Gen.  v.  Buckley,  G4  Ala.  699;  Weis 
V.  Stubblefield,  86  Kan.  191),  lie  Pac.  EOS', 
Re  Taylor.  60  Kao.  87,  66  Pac.  340;  Ches- 
ney  v.  McClintock,  SI  Kan.  94,  68  Pac  903; 
State  ex  rel.  Oldham  v.  Dean,  84  Keb.  344, 
121  N.  W.  719;  State  ei  rel.  Wahoo  Water- 
works Co.  V.  Wahoo,  62  Neb.  40,  86  N.  W. 
923;  Jackson  v.  Weis  A  L.  Mfg.  Co.  124 
Tenn.  421,  137  8.  W.  757;  State  «  rel. 
Whitaon  v.  Aljfood,  87  Tenn.  163,  10  S.  W. 
310;  School  Dist.  No.  11  v.  Cliapman,  82 
G.  C.  A.  36,  162  Fed.  887',  certiorari  denied 
in  20s  U.  S.  646,  SI  L.  ed.  923,  27  Sup. 
Ct  Bep.  792. 

And,  in  the  absence  of  a  constitutional 
mandate  that  the  journals  shall  show 
amendments  to  bills,  the  fact  that  an  en- 
rolled bill  did  not  contain  an  amendment 
which  the  journals  show  was  passed  will  not 
render  the  bill  void,  since  it  will  be  pre- 
sumed that  Bucli  amendment  was  recon- 
sidered and  receded  from.  Burks  v.  Jeffer- 
son County,  40  Ark.  200. 

80,  an  enrolled  bill  cannot  be  Impeached 
on  the  ground  that  the  journal  of  one  bouse 
shows  that  of  four  amendments  which 
appeared  in  an  enrolled  bill,  euch  house  con- 
curred in  but  two  of  them.  Conley  t.  Dilley, 
—  Iowa,  — ,  133  N.  W.  730. 

Where  such  a  degree  of  csrelensness  is 
disclosed  in  the  preparation  of  the  Ir^is* 
lative  journals  as  would  justify  the  court 
40  L.R.A.(N.S.) 


in  refusing  to  accept  their  silence  as  aninst 
the  affirmative  showing  sf  an  enrolled  bill, 
it  will  not  be  declared  void  because  the 
concurrence  of  both  houses  of  the  l^is- 
lature  in  an  amendment  contained  in  the 
enrolled  bill  is  not  shown  by  the  journals. 
State  ex  rel.  Wahoo  Waterworks  Co.  t. 
Wahoo,  02  Neb.  40,  86  N.  W.  923;  State  ex 
rel.  Oldham  v.  Dean,  M  Nab.  344,  121  N. 
W.  719. 

And  where  the  journal  entries  relating 
to  the  adoption  of  an  amendment  that  ap- 
pears in  an  enrolled  bill  are  contradictory, 
the  bill  will  be  sustained  upon  the  presump- 
tion of  regular  enactment.  Re  Taylor,  90 
Kan.  87,  65  Pac.  340. 

But,  on  the  other  hand,  other  courts  hold 


amendment  was  duly  concurred  in. 
Scott  V.  Clark  County,  34  Ark.  283;  Rogera 
V.  SUt«,  72  Ark.  G65,  82  S.  W.  169;  Jack- 
son V.  Weis  k.  L.  Mfg.  Co.  124  Tenn.  421. 
137  8.  W.  767 ;  Pueblo  County  v.  Strait,  38 
Colo.  137,  86  Pac.  178;  State  ex  rel.  Cliev- 
ney  t.  gammons,  —  Fla.  — ,  57  So.  l»fl; 
Callison  v.  Brake,  93  C.  C.  A.  364,  129 
Fed.  196,  affirming  122  Fed.  722. 

And  where  the  journals  affirmatively  show 
that  one  branch  of  the  legislature  did  not 
concur  in  an  amendment  adopted  by  the 
other,  an  enrolled  bill  containing  such 
amendment  will  be  void.  liters  v.  Stat«, 
72  Ark.  665.  62  S.  W.  169;  State  v.  Savings 
Bank,  79  Conn.  141,  04  Atl.  6;  State  ex  rel. 
Clieyney  v.  Sammons,  —  Fla.  -^,  57  So. 
106;  People  ex  rel.  Oliver  v.  Knopf,  198 
111.  340,  64  N.  E.  643,  1127;  State  ex  rel. 
Caillouet  v.  Laiche,  106  La.  84,  33  So. 
700;  Rode  v.  Phelps,  80  Mich.  508,  45 
N.  W.  493;  Moore  v.  Neece,  60  Neb.  600, 
114  N.  W.  767;  Territory  ei  rel.  lIcMahon 
V.  O'Connor,  5  Dak.  397,  3  L.R.A.  355,  44 
N.  W.  746;  State  ex  rel.  RofFers  v.  Price. 
B  Ohio  C.  C.  26,  4  Ohio  C.  D.  206:  State 
ex  rel.  Cheyenne  v.  Swan,  7  Wyo.  166,  40 
L.R.A.  196,  71  Am.  St.  Rep.  889,  61  Pac. 
209. 

But  the  contrary,  however,  was  held  in 
De  Loach  v.  Newton,  134  Ga.  739,  68  S.  B. 
703,  20   Ann,   Gas.   342;   and   State  ex   reL 
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nch  ichools;  to  provide  for  a  unbForm  ija- 
tcm  of  text-boc^;  uid'  to  itquin  aert«iD 
nbjeeta  to  be  taught  in  the  echoola,  and  yet 
had  denied  to  the  l^islatuie  the  power  to 
levy  taxes  to  raiee  funde  with  which  to  ac- 
ctoipluh  these  purpose*, — ii  to  hold  that 
the  Constitution  has  provided  »  means  to 
defeat  its  awa  purposes;  that  it  has  im- 
posed a  duty  without  conferrii^  the  power 
to  encnte  it.  The  tax  lened  by  House  Bill 
No.  Its  is  not  levied  upon  any  special 
distriet  or  districts  in  the  state,  Imt  is 
levied  uniformly  upon  the  property  of  the 
entire  state.  It  is,not  levied  for  the  benefit 
^  any  certain  school  district  or  districts 
e(  the  etat^  but  is  levied  for  Uw  benefit 
J  all  the  schools  of  tiie  state.    The  only 


feature  about  the  tax  whatever,  that  in 
any  way  connects  it  with  the  school  dia- 
tricte  of  the  state,  is  that  In  ths  distri- 
bution thereof  it  is  apportioned  to  the  dis- 
tricts, to  be  expended  in  the  maintenance 
of  the  public  schools  of  the  state.  This 
feature  of  the  bill  only  makes  the  dietricta 
the  disbursing  agents  of  the  state  for  the 
carrying  out  of  the  purpoeee  of  the  Con- 
stitution, to  wit,  maintaining  the  public 
schools  of  the  stat«. 

It  follows  from  the  foregoing  coaclualon 
that  it  ii  our  Judgment  that  the  portion  of 
House  Bill  No.  IBS,  attacked  in  this  prooeed- 
ii^t,  is  valid. 

All  the  juatioes  concur. 


Reed  T.  Jones,  6  Wash.  402,  23  L.R.A. 
MO,  3*  Fac  2D1. 

So,  notwitfaetanding  the  Constitution  does 
not  require  amendments  to  bills  to  be  spread 
Dpon  the  joumali,  an  enrolled  bill  may  be 
impestched  by  the  evidence  of  inch  records, 
where  they  show  that  an  amendment  was 
adopted  which  was  not  in  the  enrolled  bill. 
State  ex  rel.  Cheyenne  v.  Bwan,  T  Wyo.  100, 
40  UR  A.  IDA,  TS  Am.  St.  Rep.  889,  61 
Pae.  209. 

Bo,  an  enrolled  bill  may  be  Impeached  by 
teeords  of  the  secretary  of  atat«,  which  the 
law  declares  to  be  competent  evidence,  that 
show  the  Bonconcurrence  of  one  house  In  an 
amendment  which  the  enrolled  bill  con- 
tained. Rogers  v.  Btate,  12  Ark.  GSS,  82 
a  W.  169. 

And  an  enrolled  bill  has  been  held  void 
where  the  journals  showed  that  an  amend- 
ment which  in  effect  created  a  new  bill  was 
not  i««d  three  tinwa  as  the  Constitution 
directed.  Eiwin  v.  Stato,  110  Tenn.  71,  08 
8.  W.  73. 

Aa  to  the  eonpeteocy  of  a  bill  as  origl- 
■ally  introduced  into  the  legislature,  to 
show  nonconcurrenoe  in  an  amendment,  see 
State  T.  SavingB  Banlc,  Intra,  IV.  a,  2. 

A«  to  records  kept  by  the  secretary  of 
state  aa  evidence  to  show  nonconcurrence  in 
an  amendment,  see  Bogers  ▼.  State,  infra, 
IV.  a,  5. 

Ae  to  the  competency. of  an  engrossed  bill 
to  show  that  an  amendment  was  adopted 
which  was  not  in  the  enrolled  bill,  sea  State 
*.  Abbott,  infra,  IV.  a,  S. 


The  proclamation  of  the  governor  conven- 


vhether  an  enrolled  bill  is  within  the  scope 
of  the  purpose  outlined  in  such  procla- 
mation, where  the  Constitution  prohibits 
the  enactment  of  any  legislation  foreign  to 


E21,  7«  Pac.  868;  People  ex  rel.  McOaffey 
*.  DUtriet  Ct  23  Colo.  IBO,  48  Fac  881; 
Denver  &  R.  Q.  B.  Co.  v.  Hoes,  00  Colo. 
282,  115  Pac.  696;  Carroll  v.  Wright,  131 
Oa.  728,  63  8.  E.  260;  Roes  v.  Chicago,  B. 
i,  Q.  R.  Co.  77  111.  127;  State  ex  rel. 
School  Directors  v.  Bomero,  12Z  La.  886, 
48  Bo.  312;  State  ex  rel.  Anaconda  Copper 
Min.  Co.  V.  Clancy,  30  Mont.  620,  TT  Pac. 
312;  State  V.  Rawlings,  232  Mo.  544,  134 
S.  W.  530;  Welle  v.  Missouri  P.  R.  Co.  110 
Uo.  2B8,  15  L.R.A.  847,  IS  S.  W.  630; 
Chicago,  B.  JD  Q.  B.  Co.  v.  Wolfe,  61  Neb. 
502,  86  N.  W.  441;  Jones  v.  Theall,  3  Nev. 
233;  Likins's  Petition,  223  Pa.  466,  468, 
72  Atl.  868,  862  (two  cases),  affirming  37 
Pa.  Super.  Ct.  625,  836;  Pittsburg's  Peti- 
tion, 217  Pa.  227,  120  Am.  St.  Rep.  846, 
66  Atl.  34S,  affirming  32  Pa.  Super.  Ct. 
210;  Mitchell  v.  Franklin  &  C.  Turnp.  Co. 
3  Humph.  458;  Davidson  v.  Moorman,  2 
Heisk.  675;  Brown  v.  SUte,  32  Tex.  Crim. 
Rep.  110,  22  S.  W.  596;  Long  v.  Btate,  58 
Tex.  Crim.  Bep.  200,  127  S.  W.  208,  21 
Ann.  Cas.  406;  Btockard  v.  Reid,  57  Tex. 
CiT.  App.  126,  121  S.  W.  1144;  Manor 
Casino  V.  State,  —  Tex.  Civ.  App.  — , 
34  8.  W.  760;  SUte  v.  Spores,  31  W.  Va. 
491,  13  Am.  St.  Bep.  876,  7  S.  K.  413; 
Devereauz  v.  Brownsville,  SO  Fed.  742; 
Bal^  V.  Kaieer,  61  C.  C.  A.  303,  128  Fed. 
317;  Nieleen  v.  Chicago,  B.  &  Q.  B.  Co. 
109  C.  C.  A.  226,  187  Fed.  303;  see  also 
Be  Governor's  Proclamation,  10  Colo.  333, 
36  Fac.  630. 

And  the  loumals  will  be  examined  to 
determine  whether  a  bill  that  was  not  with- 
in the  scope  of  the  proclamation  conven- 
ing the  legislature  in  special  eesalon  was 
adopted  by  a  two-thirds  majority  essential 
to  the  passage  of  measures  not  within  the 
purview  of  such  proclamation.  Farmers' 
Union  Warehouse  Co.  v.  Mclntoeh,  1  Ala. 
App,  407.  66  So.  102;  SUte  ex  rel.  Wood- 
ward V.  Skeggs,  164  Ala.  249,  46  S 


rolled  bill  is  not  germane  to  the  purposes 
therein  specified,  it  will  be  void.  Denver  ft 
B.  G.  B.  Co.  V.  Moss,  50  Colo.  2S2,  116 
Pac.  698;  Wells  v.  Missouri  P.  R.  Co.  lia 
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Mo.  2S6,  16  L.R.A.  847,  19  S.  W.  £30; 
Jones  V.  Theall,  3  Nev.  233;  Davideon  v. 
Moorman,  2  Heiak.  275 ;  Manor  Casino  v. 
State,  —  Tsx.  Civ.  App.  — ,  34  S.  W.  769; 
Nielsen  v.  Chicago,  B.  4  Q.  R.  Co.  109  C. 
C.  A.  225,  187  Fed,  393. 

While  the  do<H:rine  that  a  bill  is  void  if 
not  within  tlie  scope  of  the  governor's  proc- 
lamation convening  the  legislature  in  extra- 
ordinary session,  was  adopted  in  Brown  v. 
State,  32  Te-x.  Grim.  Rep.  IIB,  22  S.  W. 
506;  Long  v.  State,  5R  Tex.  Crim.  Rep.  209, 
127  S.  VV.  208,  21  Ann.  Caa.  405;  Stockard 
V.  Beid,  57  Tex.  Civ.  App.  126,  121  S.  W. 
1144;  and  Manor  Caaino  v.  State,  —  Tex. 
Civ.  App.  — ,  34  8.  W.  769,  the  contrary  was 
held  in  Presidio  County  v.  Citv  Xat.  Bank. 
20  Tex.  Civ.  App.  611,  44  S.  \*.  1069;  Ball 


I'ccom mended  hy  special  message  of  the 
governor,  after  the  l^tslature  has  convened 
such  mesaage  may  be  consulted  in  order  to 
[Lscertain  whether  an  enrolled  bill  is  within 
its  scope.  Htate  v.  Rawlinga,  232  Mo.  544, 
134  S.  W.  530.  So,  under  a  constitutional 
lirovision  conflning  such  legislation  to  busi- 
ness specially  named  in  the  proclamation, 
the  message  may  he  looked  to.  to  determine 
the  consti'uctioii  put  by  tlie  governor  on  the 
scope  of  the  proclamation.  Parsons  v.  Peo- 
ple.  32   Colo.   221,    76   Pftc.    666. 

And  if  not  witlijn  the  scope  of  such  mes- 
sasp-  ""ch  bill  is  void.  Jones  v.  Theall,  3 
Nev.  233;  Manor  Casino  v.  State,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  769. 

But  in  Ball  v.  Presidio  County,  —  Tex. 
Civ.  App.  — ,  27  S.  W.  702.  the  court  refused 
to  hold  void  an  act  passed  at  a  special  ses- 
sion l)ecause  it  was  not  within  the  scope  of 
the  governor's  proclamation,  where  the  only 
pvidpuce  was  such  proclamation  and  the 
senate  journal,  which  did  not  show  a  mes- 
sagr  from  the  governor  upon  the  subject  of 
Ruch  enactment,  and  the  court  said  it  would 
not  undertaWe  to  hold  an  act  void  on  such 
evidence,  which  was  not  conclusive  as  to  the 
aiiseiice  of  a  sufEcient  message. 

e.  Failure  to  nive  notice  of  appUcalloii 
for  pasnage  of  local  or  special  act. 

In  the  absence  of  a  constitutional  require- 
ment tliBt  the  legislative  journals  shall  show 
that  notice  was  given  of  intention  to  apply 
for  the  passage  of  a  local  or  special  act.  an 
enrolled  bill  of  that  character  canr'it  be 
impeached  for  failure  to  give  such  notice, 
or  for  the  insufficiency  of  the  notice  actually 
given-  Ilall  t.  Steele.  82  Ala.  662,  2  So. 
6.-1O:  Harrison  v.  Gordv.  57  Ala.  4!>:  Clarke 
V.  Jack.  60  Ala.  271;  Walkor  v.  Griffith.  06 
Ala.  361:  McKemie  v.  Gorman,  68  Ala, 
442:  Jennings  T.  Russell,  92  Ala.  603,  9  So. 
40  L.R.A.(N.S.) 


421;  Keene  v.  Jefferson  County,  135  Ala. 
465,  33  So.  436;  Robinson  v.  State,  —  Ala. 
App-  — .  68  So.  121;  Waterman  v.  Hawkins, 
75  Ark.  120,  86  8.  W.  844;  Catou  v. 
Western  Clay  Drainage  Dist.  87  Ark.  8, 
112  S.  W.  146;  Bushton  v.  State,  68  Fla.  84, 
SO  So.  486;  Peed  v.  McCrary,  84  Ga.  487, 
21  S.  E.  232;  Fnllington  v.  Williams.  »S 
Ga.  807,  27  S.  E.  183;  Cutcher  v.  Crawford, 
105  Ga.  180,  31  S.  E.  138;  l,ee  v.  Tucker, 
130  Ga.  43.  60  S.  E.  164;  Whit*  v.  Atlanta, 
134  Qa.  632,  68  S.  E.  103;  Clark  v.  Eve.  134 
Ga.  788,  68  S.  E.  698;  Burge  v.  Mangum, 
134  Ga.  307,  67  S.  E.  857 ;  Stat«  v.  Murray, 
47  La.  Ann.  1424,  17  So.  832;  Cos  v.  Pitt 
County,  146  N.  C.  584,  16  L.R.A.(N.e.)  253, 
60  8.  E.  516;  Bray  v.  Williams,  137  N.  C. 
387,  49  S.  £.  687;  Brodnax  v.  Groom,  94 
N.  C.  244;  Smith  v.  Helmer,  7  Barh.  416; 
Rakowski  v.  Wagoner,  24  Okla.  282,  103 
Pac.  632;  Perkins  v.  Philadelphia,  166  Pa. 
564,  27  Atl.  366;  Edinburgh  £  D.  R.  Co.  t. 
Wauchope,  8  Clark  &  F-  710. 

Nor  can  a  special  or  local  hill  providing 
for  tlie  removal  of  a  county  seat  be  im- 
peached by  showiug  that  the  legislature,  in 
adopting  it,  acted  without  having  before  it, 
as  required  by  law,  evidence  of  an  election 
for  its  removal  having  been  held,  where  the 
journals  do  not  affirmatively  show  lack  of 
notice  of  such  election.  Cutcher  v.  Craiw- 
ford,  105  Ga.  180,  31  S.  E.  139;  Lee  v. 
Tucker,  130  Ga.  43,  60  S.  E.  164. 

And  it  was  held  in  McClinch  v.  Sturgis, 
72  Me.  288,  and  Day  v.  Stetson,  8  Me.  363, 
that  a  statutory  requirement  that  notice  of 
the  pendency  ol  un  application  for  the  pass- 
age of  a  special  act  of  incorporation  should 
be  given  to  those  interested  therein  was  di- 
rectory merely,  and  the  failure  to  comply 
therewith  would  not  invalidate  an  enrolled 
bill. 

And  it  has  been  held  in  Texas  that,  in 
the  absence  of  pleading  and  proof  to  the  con- 
trary, it  will  be  presumed  that  proper  no- 
tice of  application  for  the  passage  of  a  local 
or  special  act  was  given,  as  the  Constitu- 
tion required.  Thom|)Bon  v.  State,  23  Te\, 
Civ.  App.  370,  56  S.  W.  603;  Moller  v.  Gal- 
veston, 23  Tex.  Civ.  App.  6931  57  S.  W. 
1116:  Cravens  v,  Rtat«,  57  Tex.  Crim.  Rep. 
135.  138  Am.  St.  Rep.  977,  122  S.  W.  29. 

lint  if  the  Constitution  requires  the  legis- 
lative journals  to  show  that  such  notice  was 
given,  they  may  be  examined  in  order  to  as- 
certain whether  notice  was  actually  given, 
or  to  teat  the  sufficiency  of  the  notice  given. 
Wallace  v.  Board  of  Revenue,  140  Ala.  491, 
.■J7  So.  321;  State  ex  rel.  Attv.  Gen.  v.  Savre, 
142  Ala.  641.  30  So.  240.  4  Ann.  Cas.  630; 
Childers  v.  Shepherd.  142  Ala.  386.  39  So. 
335 ;  Law  v.  SUte.  142  Ala.  62,  38  So.  708 ; 
Dudlev  V.  Fit?natrick.  143  Ala.  162.  39  So. 
3S4:  Green  v.  State,  143  Ala.  2.  3S)  So.  362; 
State  ex  rel.  Van  Densen  v.  Williams.  143 
Ala,  601,  39  So.  276;  Xorvell  v.  State,  143 
Ala.  561.  3!)  So.  357;  Ex  parte  Black.  144 
Ala.  1.  40  So,  133;  Jacobs  v.  State.  144  Ala. 
OS.  40  So.  572;  Uniontown  v.  SUte,  145 
Ala.  471,  39  So.  814,  8  Ann.  Cas.  320; 
State  ex  rel.  Hanna  v.  Tunstall.  145  Ala. 
477,  40  So.  135;  State  ex  rel.  Perdue  v.  Ab- 
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«nuthv,  l46  Ala.  680,  40  So.  363;  SUte  ex 
rd.  Frtdericlc  t.  Brwdie,  148  Ala.  381,  41 
So.  ISO:  Brame  v.  State,  14B  Ala.  629,  38  So. 
1031 ;  State  ex  rel.  Saltsman  v.  Weakley,  153 
Ala.  648,  45  So.  J75 ;  Ex  parte  Kelly.  153 
Ala.  668,  45  So.  290;  Ex  parte  O'Neal, 
134  Ala.  237,  4S  So.  712;  Ham  v.  State,  156 
All.  M5,  47  So.  126;  Barnett  v.  State,  185 
Ala.  59,  51  So.  299;  Enalef  t.  Simpson, 
166  Ala.  36B,  52  So.  61;  Miller  v.  Grif- 
fith, 171  Ala.  337,  54  So.  650;  State  ex  rel. 
Clark  V.  Carter,  —  Ala.  ~,  56  So.  B74: 
Robinson  v.  State,  —  Ala.  — ,  68  So.  131; 
Lower  v.  SUte,  3  Ala.  App.  122,  57  So.  500. 
-4iid  if  the  Journals  diselose  the  inauHl- 
tieney  of  the  notice  given,  it  will  render  an 
enrolled  bill  void.  Wallace  y.  Board  of 
Rerenue,  140  Ala.  401,  3T  So.  321;  State 
«  reU  Attv,  Gen,  v,  Sayre,  142  Ala.  641,  39 
So.  24fl,  4  Ann.  Caa.  656;  State  ex  rel.  Fred- 
rri^  V.  Brodie,  148  Ala.  381,  41  So.  180; 
Vli  parte  Kellv,  153  Ala.  668,  45  So.  290; 
Sute  ex  rel.' Saltsman  v.  Weakley,  153 
Ala.  648,  45  So.  175;  Korvell  t.  State,  143 
Ala.  561,  39  So.  357;  State,  Ewing  Twp. 
Proserutor.  v.  Trenton,  57  N.  J.  L.  318,  31 
Atl,  223 :  Attv.  Gen,  v.  Tuckerton,  87  X.  J, 
L.  120,  50  Atf.  602. 

So.  a  local  or  special  enrolled  hill  wilt  be 
<oid  i>r  the  journals  show  that  ite  purpose 
waa  not  germane  to  that  stated  in  the  notice 
of  intention  to  appir  for  its  passatce.  Brame 
r.  State,  148  Ala. 'B2».  38  So.  1031;  SUte 
e^  nei,  Atty.  Gen.  v.  Speake,  144  Ala.  500, 
3S  So.  224 ;  Goodwvo  v.  Sherer.  145  Ala.  501, 
10  So.  279;  Lark'in  v,  Simmons,  155  Ala. 
273.  46  Ko.  451;  State  ex  rel.  Thomas  v. 
Giinter.  170  Ala.  165,  54  So.  283;  Christian 
r.  State.  171  Ala.  S2.  S4  So.  1001, 

And  such  an  enrolled  hill  will  be  void  if 
the  journals  disclose  that  such  notice  did 
not  set  forth  forth  the  Bubstance  of  the 
proDoapd  local  or  Bpeeial  act,  aa  the  Const!- 
tntion  requires.  Lancaster  v.  Gafford,  139 
Ala.  372,  37  So.  108;  Wallace  v.  Board  of 
Bev™.ie.  140  Ala.  491.  37  So.  321;  Hooton 
r.  Mellon.  142  Ala.  245,  37  So.  937;  Tillman 
I.  Porter.  142  Ala.  372,  38  So.  847 ;  Elba  v. 
KboHes.  142  Ala.  689.  38  So.  807;  Xon-ell 
V.  .State.   143  Ala.  561,  39  So.  357. 

And  an  enrolled  local  or  special  bill  la 
void  where  the  purpose  thereof,  as  stated 
in  auch  notice,  showed  that  the  bill  would 
he  unconstitutional.  Alford  v.  Hicks,  142 
Ala.   355,  38  So.  762. 

So.  such  an  enrolled  bill  will  be  void  if 
\hf  joumsls  aflirmatively  show  the  insuffl- 
eienfv  of  the  proof  of  giving  such  notice 
'Kuinpe  V.  Irwin,  140  Ala.  460,  36  So. 
1034 1  :  or  where  the  afiidavit  of  publication 
vitliout  the  notice  is  spread  on  the  jour- 
nals (State  ex  rel.  Frederick  v.  Brodie 
143  Ala-  381.  41  So.  180);  or  where  such 
proof  omitted  the  name  of  the  notary  public 
Kfore  whom  it  was  acknowledfred  (Sellers 
V.  State,  162  Ala,  35,  50  So.  340). 

Aa  to  the  effect  of  a  protest  or  com- 
iBiit«e  report  entered  on  the  journals  show- 
i^  want  of  sucli  notice,  see  infra,  IV.  a,  0 
sad   10. 

Aa  to  showing  hy  stipulations  of  litigants 
that  notice  of  intention  to  apply  for  the 
40  I..R-A.(N.S.) 


An  enrolled  bill  is  not  open  to  attack 
on  the  ground  that  a  statutory  rule  of  le'Ns- 
lative  procedure  was  not  observed  in  paBsnig 
it.  McClinch  v,  Sturgis,  72  Me.  2K8;  Dav  v. 
Stetson,  S  Me.  365;  Swcitzer  v.  Territory, 
5  Oklft.  297,  47  Pac.  1094;  Jones  v.  Terri- 
tory, 5  Okia,  636,  40  S.  W,  1)34;  State  v. 
Septnn.  3  R.  I.  119;  Manigault  v.  SprinffS, 
199  U.  S.  473,  50  L.  ed.  274.  26  Sup.  Ct. 
Rep.  127,  affirming  123  Fed.  707. 

Xor  will  an  enrolled  bill  be  declared  void 
because  of  the  failure  of  tlie  legislature  to 
observe,  in  passinK  it,  its  own  rules  of 
procedure.  St.  Louis  ft  S.  F.  R.  Co,  v.  Gill, 
64  Ark.  101,  11  L,R,A,  452,  15  S.  W,  18: 
Siinon  v.  State,  86  Ark.  527,  111  S.  W. 
Oftl;  Sliller  v.  Oelwein,  —  Iowa,  — .  136  X. 
W.  1045;  Gray  v.  Taylor,  15  X,  M.  742, 
113  Pac.  588;  "McDonald  r.  State,  80  Wis. 
407,  50  X.  W.  186. 


An  enrolled  hill  is  not  open  to  attack  on 
the  ground  that  its  passage  was  obtaineil 
by  fraudulent  means,  or  that  improper  mo- 
tives actuated  the  legislature  in  passing  it. 
Little  Rock  v.  Xorth  Litlle  Rock,  72  Ark, 
105.  79  S,  W,  785;  Kirst  v.  Street  Improv. 
Dist.  No.  120,  86  Ark.  1,  lOB  B.  W.  .-.26; 
People  ex  rel.  Scearer  v,  Glenn  Countv.  100 
Cal.  419,  38  Am.  St.  Rep.  305.  35  Pac'  302; 
State  ex  rel,  McVev  »,  Burris,  4  I'enn. 
(Del.!  3,  4n  Atl.  9,30:  Blaine  Countv  v. 
Heard,  5  Idaho,  6,  45  Pac.  S90;  Wrigllt  v. 
Kellev,  4  Idaho,  624,  43  Pae,  565;  State 
ex  rei.  Kitcham  v.  Terre  Hante  ft  L  R,  Co. 
166  Ind.  580,  77  N.  E.  1077;  Wichita  v. 
Burleigh.  36  Kan.  34,  12  Pac.  332;  State  e^ 
rel.  Belden  v.  Fagan,  22  La.  Ann.  .'■4.1; 
•Tewell  V.  Weed.  18  Minn.  272,  Gil.  247: 
State  ex  rel.  Blakeman  v.  Hays,  49  .Mo. 
604;  People  ex  rel.  McMullen  v.  Shepard, 
36  N.  Y,  286;  Carr  v.  Coke,  116  N.  C.  23:i. 
28  L.R.A.  737,  47  Am.  St.  Rep.  801.  22  S. 
E.  1(1:  Sunhury  &  E,  H.  Co.  v.  Cooper.  33 
Pa,  278. 

And  this  is  true  notwithstanding  the  jour- 
nals show  that  a  hill  was  passed  by  fraudu- 
lent or  illegal  means.-  Blaine  County  v. 
Heard,  5  Idaho,  6.  45  Pac.  800;  Wright  v. 
Kellev,  4  Idaho,  624,  43  Pac.  565 :  Gnrr  v. 
Coke,' 116  N.  C.  22.3,  28  L.R.A.  737,  47  Am. 
St.  Rep.  801,  22  S.  E.  16. 

So,  where  the  Constitution  does  not  pre- 
scribe what  shall  be  spread  on  the  journnls. 
they  cannot  lie  used  to  impeacli  an  eiirnllod 
hill  hy  showing  that  the  enrolment  thereof. 
as  well  as  the  signature  of  the  preHiilin^ 
officers  of  the  legislature  thereto.  ivHs  ob- 
tained bv  fraud.  Carr  v.  Colie,  116  X.  C. 
28  L.R.A.  737,  47  Am.  St.  Rep.  801, 
22  S.  E.  1«. 

Nor  will  an  enrolled  hill  be  declared  void 
because  of  the  alleged  bribery  of  some  mem- 
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bera  of  the  l^iaUtar*.  Lynn  t.  Polk,  8 
Lea,  803. 

Or  becaiua  its  pasaage  waa  obtained  by 
fraudulent  and  fii^itiouH  votes.  London  i, 
0.  Loan  &  Ageaiy  Co.  v.  Ruml  Municipal- 
ity, 7  Manitoba  L.  Rep.  12S. 

But  it  waB  aaid  in  Btate  ex  Tel.  Morris 
r.  Mason,  43  La.  Ann.  690,  9  So.  776,  that 
evidence  wra  admiMible  to  ibow  fraud, 
error,  or  improper  exereiae  of  judgment  on 
the  part  of  the  agents  of  the  state  or  its 
repi«Bent«tiveB  in  the  enactment  of  a  law. 

Ai  to  the  admisBibility  of  parol  evidence 
to  show  that  the  enrolment  of  a  bill  was 
obtained  by  fraud,  see  Carr  t.  Coke,  infra, 

IV.  b. 

V.  BM  passed  totthout  enaottncr  clauae. 

A  bill  that  was  passed  without  an  enact- 
ing clause,  which  waa  required  by  Constitu- 
tion, is  void  where  one  was  added  to  the 
bill  by  a  legislative  clerk  before  its  ap- 
proval by  the  governor.  People  v.  Detten- 
thaler,  118  Mich.  G95,  44  L.R.A.  1S4,  77  N. 
W.  450. 

As  to  the  competency  of  parol  evidence  to 
■how  that  such  enacting  clause  was  added 
at  the  direction  of  the  house,  see  People  v. 
Dettentlialer,  infra,  IV.  b. 


a.  neeorOm  and  doeumenta. 
1.  In  genmral. 

Tbe  legislative  journals  are  the  only  evi- 
dence competent  to  impeach  an  enrolled  bill. 
Ex  parte  Howard -Harrison  Iron  Co.  119 
Ala.  484,  78  Am.  Bt.  Rep.  928,  24  So.  616; 
State  ex  reL  AUy.  Geo.  v.  Buckley,  64  Ala. 
699;  State  ex  rel.  Crenshaw  v.  Joseph,  — 
Ala.  — ,  07  Mo.  942;  Missouri,  K.  A  T.  R. 
Co.  w.  Simons,  76  Kan.  130,  SB  Pac.  551; 
Be  Howard  County,  16  Kan.  104;  Rash  v. 
AUen,  —  Del.  — ,  7B  Atl.  370;  StaU  t. 
Abbott,  60  Neb.  106,  BO  N.  W.  490;  SUte 
».  Burlington  A  M.  River  R.  Co.  00  Neb. 
741,  B4  S.  W.  254. 

But  it  was  said  in  State  v.  Bowman.  90 
Ark.  174,  118  S.  W.  711,  that  the  court 
may  resort  to  any  source  of  information 
in  order  to  arrive  at  a  correct  determina- 
tion as  to  the  validity  of  an  enrolled  bill. 

Extrinsic  evidence  is  incompetent  to  show 
that  an  enrolled  bill  was  not  approved  by 
the  governor  within  the  time  limited  by  the 
Constitution  therefor,  after  the  adjourn- 
ment of  the  legislature.  State  ex  rel.  Cren- 
shaw V.  Joseph,  —  Ala.  — ,  67  So.  942; 
Bloomfield  v.  Middlesex  County,  74  N.  J. 
L  201,  65  Atl.  SOO:  People  ex  rel.  Haller 
T.  Clayton,  6  Utah,  598.  18  Pac.  828;  Capito 
V.  ToppinjT,  65  W.  Va.  687,  22  L.R.A.(N,S.) 
10^9,  64  S.  E.  845;  Gibson  v.  Anderson,  65 
C.  C.  A.  277,  131  Fed.  39. 

And  in  People  ex  rel.  Haller  v.  Clavton, 
6  Utah,  698,  18  Pac.  828,  it  was  held'that 
the  journals  were  not  competent  to  contra- 
dict the  records  of  the  secretary  of  state, 
40  L.R.A.(N.S.) 


by  ahoning  that  an  enrolled  bill  was  n< 
approved  by  the  governor  within  the  tin 
limited  by  the  Constitution. 

a.  aai  as  ortghuHlv  tatrodHoed. 


legislatui  .  _ 

ber  of  coses  in  order  to  ascertain  the  l^al- 
ity  of  its  adoption.  Loftin  v.  Wataon,  32 
Ark.  414;  Haney  v.  State,  34  Ark.  263; 
Burks  V.  Jefferson  County,  40  Ark.  200; 
SUte  v.  Savings  Bank,  79  Conn.  141,  64  Atl. 
6;  Berry  v.  Baltimore  ft  D.  P.  R.  Co.  41 
Md.  446,  20  Am.  Rep.  69;  Dunn  v.  Brager, 
116  Md.  242,  81  Atl  617;  State  v.  Raw- 
lings,  232  Mo.  C44,  134  S.  W.  630;  New 
Hanover  County  v.  De  Rosset,  129  N.  C. 
275,  40  S.  E.  43;  Com.  v.  Martin,  107  Pa. 
1B6;  Milwaukee  County  v.  Isenring,  100 
Wis.  9,  63  LR.A.  635,  86  N.  W.  131. 

Thus,  such  an  original  hill  has  been  eon- 
suited  to  ascertain  whether  an  enrolled  bill 
differed  from  the  bill  as  actually  adopted. 
Haney  v.  State,  34  Ark.  263;  Burks  t, 
Jefferson  County,  40  Ark.  200;  State  v. 
Savings  Bank,  79  Conn.  141,  04  Atl.  5; 
Dunn  V.  Brager,  116  Md.  242.  81  Atl.  517; 
SUte  V.  Rawiings.  232  Mo.  544,  134  S.  W. 
630.  See  also  Milwaukee  County  v.  Isen- 
ring, 109  Wia.  8,  63  L.RA.  635,  86  N.  W. 
131. 

And  such  a  bill  has  been  resorted  to  in 
order  to  determine  whteher  thq  enrolled  bill 
bore  the  same  title  as  that  adopted  bv  the 
legislature.    Com.  v.  Martiit,  107  Pa.  18.^. 

So  a  bill  as  introduced  into  the  legis- 
lature may  be  examined  to  ascertain  wheth- 
er iU  purpose  was  changed  during  passage, 
in  violation  of  a  constitutional  prohibition. 
Loftin  V.  Watson,  32  Ark.  414. 

And  in  New  Hanover  County  v.  De  Ros- 
set, 129  N.  C.  275,  40  S.  E.  43,  such  a  bill, 
together  with  the  indorsements  thereon  Tft- 
lating  to  iU  passage,  were  examined  in  or^ 
der  to  ascerUin  whether  it  was  read  on 
three  several  days  as  the  Constitution  r»- 
quired. 

And  in  SUte  v.  Savings  Bank,  79  Conn. 
141,  64  Atl.  6,  the  court  resorted  to  the 
original  file  of  a  hill  upon  which  was  in- 
dorsed the  action  taken  by  the  legislature 
in  passing  it,  and  held  the  enrolled  bill  void, 
as  it  did  not  appear  that  both  houses  con- 
curred in  an  amendment  which  was  in  th« 
bill. 

But  in  George  Bolln  Co,  v.  North  Platte 
Vallev  Irrig.  Co.  —  Wyo.  — ,  39  L.R.A. 
(N.S.')  803,  121  Phc.  22,  it  was  held  that  tho 
journals,  and  not  the  indorsements  on  the 
bill  OS  introduced,  would  control  in  deter- 
mining whether  a  hill  was  signed  by  the 
presiding  officers  of  the  legislature  in  the 
manner  directed  by  the  Constitution. 

And  it  was  held  in  State  v.  Abbott.  59 
Neb.  106,  BO  N.  W.  400;  New  Hanover 
County  V.  Armour  Packing  Co.  136  N.  C. 
62,  47  S.  E.  411;  SUte  ex  rel.  Walbridge 
V.  Jones.  11  Ohio  C.  D.  496,  that  an  en- 
rolled bill  cannot  be  impeached  by  showing 
defects  in  the  passage  thereof  by  comparison 
with  the  bill  aa  originally  introduced   into 
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ibe   legula,tiire,    and   by   the    indoraemeiitt 
tliereoo- 

So  it  wu  h«ld  in  Rash  t.  Allen,  — 
— ,  TS  At).  370,  that  such  originkl  bill, 
letlier  with  the  indorsemants  thereon,  i 
■ot  be  ooneideml  in  determining  wlieUicr  a 
coDititntional      requirement     tbat     certain 
facte  should  be  entered  on  the   legislati~ 
joumalB  iru  complied  with. 

Hot  oq  the  recitals  of  tlie  joumalB  be 
oootrsdicted  by  such  original  bill.  New 
Hanover  County  v.  Armour  Packing  Co. 
US  N.  C.  «£,  47  8.  E.  411. 


3, 


bia. 


A  bill  as  engrosaed  after  paaaage,  to- 
gether with  several  slipa  of  paper  attaclied 
thereto,  is  incompetent  to  impeach  the  en- 
rolled bill,  by  Bhowing  that  amendmenta 
«ere  adopted  which  were  not  in  such  bill. 
Stale  V.  Abbott,  fig  Xeb.  106,  80  N.  W.  40B. 

Xor  ia  a  bill  aa  engrosaed  by  one  house 
competent  to  show  the  omiBsion  Ol  words 
from  the  enrolled  bill.  State  ex  rel.  Wal- 
bridge  v.  Jonea,  11  Ohio  C.  D.  406. 


4.  itecorda  and  paper*  of  governor. 

It  was  held  in  State  ex  rel.  Crocker  t. 
Junkin.  79  Neb.  532,  113  N.  W.  256,  that 
vliere  the  recitals  of  tbe  journals  aa  to  the 
time  of  adjournment  of  tbe  legislature 
'fire  ambiguous  and  conflicting,  records  of 
:b9  governor's  office  might  be  consulted  to 
disclose  the  date  of  adjournment,  in  order 
to  show  tbe  invalidity  of  an  enrolled  bill 
liecause  it  was  not  approved  by  the  gover- 
sor  after  ttie  adjouroment  of  tbe  legisla- 
tore,  within  the  time  limited  by  tbe  Ccn- 

And  tlie  governor's  proclamation  that  a 
bi'A  was  found  by  him  when  he  assumed 
oti'.*,  and  that  he  erased  the  approval  of 
hi<  predeceaaor  and  vetoed  tbe  bill,  may  be 
tonnidcred  in  order  to  determine  whether  an 
•nniiled  bill  was  in  fact  vetoed.  Powell  v. 
Hays.  83  Ark.  448,  104  S.  W.  177.  13  Ann. 
Ciu.  220. 

It  was  held  in  Lankford  r.  Somerset 
Connty,  73  Md.  105,  11  L.R.A.  491,  20  Atl. 
11)17,  rehearing  in  73  Md.  125,  22  Atl.  412, 
(bat,  in  order  to  show  that  a  bill  was  not 
vetoed  by  tbe  governor  after  tbe  adjourn- 
ment ot  the  I^slature,  within  the  time 
limited  by  the  Constitution,  a  record  kept 
bv  the  secretary  of  state,  aa  required  by 
the  Constitution,  might  be  resorted  to  in 
crder  to  show  that  tbe  legislature  adjourned 
n  a  different  day  from  that  certiQed  by 
the  oflioers  of  the  legislature. 

But  it  was  held  in  State  ex  rel.  Crenshaw 
V.  .Toaeph,  —  Ala.  — ,  67  Bo.  B42,  that  the 
B'Tfiapproval  of  a  bill  by  the  |;overnor  and 
ita  Tetnm  to  the  legislature  within  tbe'  time 
limited  by  the  Constitution,  so  that  it  be- 
rmxit  a  law  without  his  approval,  could  not 
if  established  by  the  indorsement  on  the 
bin  by  the  governor's  secretary  ot  tbe  date 
i«  whieb  it  waa  received  by  the  governor. 
40  UEA(NA) 


B.  Beoords    of   aeerelcry    of   ttat«. 

An  enrolled  bill  may  be  impeached  ^ 
records  of  the  secretary  of  state,  kept  pur- 
suant to  law  and  declared  to  be  competent 
evidence,  by  showing  non- concurrence  of  one 
houee  in  an  amendment  contained  in  tbe 
enrolled  bill,  where  the  journals  did  not 
show  ita  contents.    Rogers  v.  State,  72  Ark. 

ees,  82  s.  w.  leo. 

And  an  enrolled  hilt  published  in  a  com- 
pilation of  the  laws  will  be  declared  void 
where  the  recorda  of  the  secretary  of  state 
show  that  it  waa  not  re-enacted  after  being 
declared  void  by  the  supreme  court  for  de- 
fects in  ita  passage.  Bowen  v.  llissouri  P. 
R.  Co.  118  Mo.  541,  24  8.  W.  436;  Bran- 
nock  T.  St.  Louis,  M.  ft  a.  E.  R.  Co.  800 
Mo.  B61,  118  Am.  St.  Rep.  695,  98  S.  W. 
604. 


O.  Certifleatem  »f  letrialoHve  offtoera. 


houses  of  the  legislature,  showing  that  its 
contents  differed  from  the  bill  aa  passed. 
Annapolis  v.  Harwood,  32  Md.  471,  3  Am. 
Rep.  lal. 


The  recitals  of  the  I^islatiTe  journals 
cannot,  in  order  to  impeach  an  enrolled  bill, 
be  contradicted  or  altered  by  memoranda 
made  by  legislative  ofiicers.  State  ex  rel. 
McKinley  v.  Martin,  160  Ala.  181,  48  So. 
848;  Ex  parte  Howard-Harrison  Iron  Co. 
lis  Ala.  484,  72  Am.  St.  Bep.  928,  24  So. 
616;  Massachusetts  Mut.  L.  Ins.  Co.  v.  Colo- 
rado Loan  ft  T.  Co.  20  Colo.  1,  36  Pac. 
703;  State  ex  rel.  Markena  v.  Brown,  20 
Fla.  407. 

And  it  was  held  in  Rash  v.  Allen,  —  DeL 
— ,  76  Atl.  370,  that  records  and  dockets 
of  the  speaker,  clerks,  and  other  l^islative 
ofUcers,  are  incompetent  to  show  compliance 
with  a  constitutional  mandate  in  the  pass- 
age of  a  bill,  which  that  instrument  de- 
clared should  bs  disclosed  by  the  journals. 

But  in  Black  v.  Buncombe  County,  129 
N.  C.  121,  39  B.  E.  818,  the  calender  of  the 
house  was  examined  to  determine  whether 
a  bill  was  read  on  three  several  days  as  the 
Constitution  required. 

The  fact  that  the  President  of  the  United 
States  did  not  veto  a  bill  within  the  time 
lited  by  the  Constitution,  bo  that  it  be- 
came a  law  without  approval  may  be  shown 
by  a  memorandum  in  the  minute  book  kept 
by  the  journal  clerk  ot  the  House  of  Repre- 
sentatives, to  tbe  effect  that  the  President's 
veto  was  received  on  a  different  day  from 
that  stated  in  tbe  journal.  United  States 
■.  Allen,  38  Fed.  174. 

But  tbe  value  of  this  decision  is  destroyed 
by  Marshall  Field  ft  Co.  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  204,  12  Sup.  Ct,  Rep.  496, 
which  establishes  the  rule  of  absolute  oon- 
clusiveneas  of  an  enrolled  bill. 
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house  cannot  be  used  to  impeach  a  bill,  by 

showing  that  action  on  it  wae  indeAnitely 

Kjstponed  and  never  taken  up.     McNeal  v. 
itterbusch,  29  Okla.  223,  118  Pac.  778. 

0.  Committee  repm-t«. 

An  enrolled  bill  of  a  local  or  special  char- 
acter cannot  be  impeached  by  a  minority 
report  of  a  legislative  committee,  vhich 
showed  that  notice  of  intention  to  apply  for 
its  passage  had  not  been  given.  Catcher 
V.  Crawford.  105  Qa.  180,  31  S.  E.  139. 

Nor  is  a  report  of  a  legislative  committee 
as  recorded  on  ttie  journals  competent  to 
show  the  passage  of  a  bill  by  a  necessary 
aye  and  nay  vote,  where  the  journais  did 
not  disclose  such  fact.  Kio  Grande  Samp- 
ling Co.  v..CatIin,  40  Colo.  450,  04  Pac.  323. 

lO.  Protests  of  memt>ers  of  legislature. 

Not  with  standing  tiic  Constitution  re- 
'quires  that  the  protest  of  any  memljer  of  the 
legislature  shall  be  entered  on  the  journals, 
such  a  protest  cannot  be  invoked  in  order 
to  impeach  an  enrolled  bill.  Ensley  v. 
Simpson,  160  Ala.  366.  52  So.  61;  Auditor 
General  v.  Menominee  County,  Se  Mich.  652, 
51   N.   W.   483. 

The  rule  has  been  applied  where  it  was 
sought  to  contradict  a  recital  of  the  journal 
that  a  quorum  was  present  when  a  bill  was 
passed,  by  such  a  protest,  which,  together 
with  affidavits  accompanying  it,  was  entered 
■on  the  journal.  Auditor  General  v.  Me- 
nominee County,  80  Mich.  S52,  51  N.  W. 
483. 

Nor  can  the  recital  of  the  journals  that 
notice  of  application  for  the  passage  of  a 
local  or  special  act  was  given  be  contra- 
dicted by  such  a  constitutional  protest  and 
affidavits  entered  on  the  journals.  Ensley  v. 
Simpson,  160  Ala.  366,  62  So.  61. 

But  under  the  Constitution  of  Missouri, 
in  order  that  an  enrolled  hilt  may  be  im- 
peached for  nonobservance  of  some  consti- 
tutional mandate  during  its  passage,  a  pro- 
test showing  such  irregularity  must  be 
noted  on  the  journals  liefore  the  bill  is 
signed  by  the  presiding  officers  of  the  legis- 
lature, 'state  ex  rel.  Attv.  Gen.  v.  Mead, 
71  Mo.  2B6;  State  ev  rel.  JtcCaffcry  v. 
Mason,  155  Mo.  486,  65  S.  W.  636. 

6.  parol  evidence. 

Parol  evidence  is  incompetent  to  impeach 
an  enrolled  bill  by  showing  the  disregard 
of  a  constitutional  mandate  in  its  passage. 
Jackson  v.  State.  131  Ala.  21,  31  So.  380; 
Andrews  v.  People,  33  Colo.  103.  108  Am. 
St.  Rep.  76.  70  Pac.  1031;  Koehler  v.  Hill, 
flO  Iowa,  552,  14  N.  W.  738,  rehearing  in 
flO  Iowa,  603,  15  X.  W.  600;  Berrv  v.  Balti- 
more ft;  D.  P.  R.  Co.  41  Md.  446.  20  Am. 
Rep.  69;  Auditor  General  v.  Menominee 
County,  8»  Midi.  552,  61  N.  W.  483:  Attv, 
flen.  V.  Rice.  64  Mich.  385,  31  N.  W.  203; 
Wilson  V.  Marklev.  133  N.  C.  616.  45  S.  E. 
1023;  Carr  v.  Coke,  116  N.  C.  223,  28 
40  L.R.A.(N.S.) 


L.R.A.  737,  47  Am.  Bt.  Rep.  801,  22  S.  E. 
16;  State  ex  rel.  Walbrii^  v.  Jones,  11 
Ohio  C.  D.  496. 

And  parol  evidence  is  incompetent  to 
contradict  or  alter  the  recitals  of  tlie  jour- 
nals, in  order  to  show  defects  in  the  pass- 
age of  a  bill.  State  ei  rel.  McKinley  v. 
Martin,  160  Ala.  181,  48  t^o.  846;  Jackeon  v. 
SUt^.  131  Ala.  21,  31  So.  380;  Weeks  v. 
Smith,  81  Me.  538,  18  Atl.  325;  Atty.  Gen. 
V.  Rice,  64  Mich.  385,  31  X.  W.  203;  Audi- 
tor General  v.  Menominee  Countr,  89  Mich. 
552,  51  N.  W.  483;  Carr  v.  Coke,  116  N.  C. 
223,  28  L.R.A.  737,  47  Am.  St.  Hep.  801,  22 
S.  E.  10;  Wilson  v.  Slarklev,  133  N.  C.  616. 
45  S.  E.  1023;  SUte  ex  rel,  'Herron  v.  Smith, 
44  Ohio  St.  348.  7  X.  E.  447,  12  N.  E,  829: 
State  ex  rel.  Walbridge  v.  Jones,  11  Ohio 
C.  D.  496;  State  ex  rel.  Eckhardt  v.  Hoff. 
—  Tex.  Civ,  App.  — ,  29  S.  W.  672;  White 
V.  Hinton,  3  Wvo.  753,  17  L.R.A.  66,  30  Pac. 
963;  Portland  Gold  Min.  Co.  v,  Duke,  113 
C.  C.  A.  316,  191  Fed.  692. 

Thus,  where  the  legislative  journals  ahow 
that  an  enrolled  hill  was  regularly  passed, 
it  cannot  be  impeached  by  parol  evidence 
showing  that  it  was  not  introduced  into  the 
legislature  within  the  time  limited  by  the 
Constitution  therefor  (Atty.  Gen.  v.  Rice. 
64  Mich.  385,  31  N.  W.  203);  or  tliat  it 
was  not  read  as  the  Constitution  requires 
(Carr  v.  Coke,  116  N.  C.  223,  28  I..R.A. 
737,  47  Am.  St.  Rep.  801,  22  S.  E.  16)  ; 
or  that  it  was  introduced,  passed,  and  ap- 
proved by  the  goiernor  after  the  expiration 
of  the  legislative  session  by  operation  of 
law  (White  v.  Hinton,  3  Wyo.  753,  17 
L.R.A.  68,  30  Pac.  953);  or  that  it  was 
adopted  by  aid  of  votes  of  members  not 
legally  seated  (State  ex  rel.  Herron  v. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N. 
E.  829). 

So,  parol  evidence  is  inadmissible  to 
show  that  an  enrolled  bill  differs  from  that 

Kissed  by  the  legislature  { Annapol  is  v, 
arwood,  32  Md.  471.  3  Am.  Rep.  161); 
or  to  show  slight  alterations  therein  before 
it  was  approved  by  the  governor  (Ames  v. 
Union  P.  R.  Co.  64  Fed.  166,  affirmed  oii 
other  points  in  169  V.  S.  466.  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418)  ;  or  that  the  en- 
rolment of  a  bill  and  the  signatures  thereto 
of  the  presiding  officers  of  the  legislature 
were  obtained  bv  fraud  (Carr  v.  Cnke.  118 
N.  C.  223,  28  L.R.A.  737,  47  Am.  St.  Kep. 
aOl.  22  S.  E.  16)  ;  or  to  show  the  intent 
of  the  legislature  in  enacting  a  bill  (Gar- 
land County  V.  Hot  Springs  Countv.  68  Ark. 
83.  66  N.  W.  636)  ;  or  to  show  that  a  bill 
was  passed  without  an  enacting  clause  ( Peo- 
ple V.  Dettenthaler.  118  Mich.  595.  41  L.R.A. 
164.  77  N.  W.  4.501  ;  or  to  show  when  an 
enrolled  bill  became  effective  (Re  Wellman, 
20  Vt.  653.  Fed.  Cas.  Xo.  17.407). 

Nor  is  parol  evidence  admissible  to  show 
that  the  puri)08e  of  a  bill  was  changed,  in 
deliance  of  the  Constitution,  after  the  ex- 
piration of  the  time  for  introduction  of 
bills.  BO  as  to  make  it  a  new  bill.  Saekrider 
V.  Saginaw  County,  79  5fich.  59,  44  X.  W. 


165. 
And  the  records 
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(umot  be  impeached  by  psrol  evidence  sbow- 
ing  tliat  an  enrolled  bill  was  not  approved 
by  tbe  govBTDOT.  People  ex  rel.  Partello 
r.  UcCulloagb,  SIO  IlL  488,  71  K.  E.  e02. 
Kor  OM  such  records  be  impeached  b; 
puol  evidence  showing  that  an  enrolled 
dill  was  not  approved  by  the  governor  vitb- 
in  tlie  time  limited  bj  the  Coiutitution- 
Ptople  ex  rel.  Ualler  v.  Clayton,  5  Utah, 
m.  18  Pac.  628. 

ikr,  it  cannot  be  shown  by  parol  tbat 
ihe  governor  vetoed  an  enrolled  bill,  where 
Ihe  Constitution  requires  such  fact  to  be 
tbowQ  by  the  journals.  State  ex  rel.  Col- 
b«rt  V.  Wheeler.  IT2  Ind.  687,  89  N.  G.  1, 
II  Ann.  Cas.  834. 

Xor  can  it  be  shown  by  parol  that,  be- 
ctnw  of  the  governor's  continued  absence 
Frau  his  office,  he  could  not  have  approved 
1  bill  within  the  time  limited  by  the  Con- 
slttntiwi.  Wrede  v.  Richardson,  77  Ohio 
St  1S2,  122  Am.  St.  Rep.  408,  82  N.  E. 
1073. 

Bat,  OB  the  other  hand,  parol  evidence 
has  been  admitted  in  some  cases  to  im- 
peach an  enrolled  bill. 

rhns,  in  Alh^any  Count;  v.  Warfleld, 
100  Hd.  516,  108  Am.  St.  Rep.  448,  60  Atl. 
i99,  parol  evidsnce  was  admitted  tending  to 
thaw  that  a  bill  was  not  actually  approved 
t>y  the  governor,  although  he  had,  without 
istending  to  approve  it,  affixed  his  signa- 
(ore  thereto,  where  he  immediately  erased 
it  npon  diacovering  his  error. 

So,  parol  evidence  bearing  on  the  ques- 
lion  whether  or  not  an  enrolled  bill  was 
actually  Tetoed  by  the  governor  was  ad- 
■ilted  in  Powell  v.  Hays,  83  Ark.  448,  104 
S-  W.  177,  13  Ann.  Cas.  220,  and  State  ex 
»I.  Colbert  t.  Wheeler,  172  Ind.  578,  80 
X.  E.  1,  19  Ann.  Cas.  834. 

.<nd  in  State  ex  ret.  Crocker  v.  Junkin,  79 
Keb.  532,  113  N.  W.  256,  parol  evidence 
"f  the  elerk  of  the  bouse  and  secretary  of 
tte  senate  woa  received,  together  with  the 
Twords  of  the  governor's  office,  in  order  to 
i^ov  that  an  enrolled  bill  was  void  on  the 
ironnd  that  it  was  not  approved  by  the 
•uremor  after  the  adjournment  of  the  legis- 
lature, within  the  time  limited  by  the  Con- 
ititution,  where  the  recitals  of  the  journals 
s>  to  the  djiy  of  adjournment  of  the  legis- 
lature were  ambiguous  and  conflicting. 


troduoed,  together  wttb  indorsements  there- 
on, was  not  the  same  as  the  enrolled  bill 
passed  by  the  legislature.  Re  Granger,  66 
Neb.  260,  78  N.  W.  SB8. 

Nor  will  the  court  determine  whether  an 
act  was  properly  approved  by  the  governor, 
upon  the  stipulation  of  the  parties  as  to 
the  facts  upon  which  the  claim  of  irregu- 
larity is  based.  Morris  r.  Newark,  73  N.  J. 
L.  268,  67  Atl.  1005. 

Nor  can  a  local  or.  special  act  be  im- 
peached by  the  admissions  of  litigants  to 
the  effect  tbat  constitutional  notice  of  in- 
tention to  apply  for  Its  passage  was  not 
given.  FuUington  v.  Williams,  08  Qa.  807, 
27  S.  E.  183;  Cutcher  V.  Crawford,  106  Ga. 
180,  31  8.  E.  130;  GatUn  v.  Tarboro,  78  N. 
C.  IIB.  Contra,  Cbalfant  v.  Edwards,  173 
Fa.  246,  33  Atl.  1048. 

Nor  will  an  enrolled  bill  be  declared  void 
upon  the  admission  in  the  pleadings  tbat 
it  was  not  passed  in  a  constitutional  man- 
ner. Adams  V.  Clark,  36  Colo.  65,  85  Pae. 
642,  10  Ann.  Cas.  774. 

Nor  are  admissions  of  parties  or  stipula- 
tions of  counsel  as  to  the  contents  ol  tlw 
journals  competent  for  the  purpose  of  im- 
■  >  validity  r'  -  -  "^  "^  " 
Grand  Va 
Colo.  625,  86  Pac.  313. 

But,  on  the  contrary,  it  baa  been  held 
or  assumed  in  some  cases  that  admissions  or 
stipulations  of  litigants  are  admissible  to 
impeach  an  enrolled  bill.  Chalfant  v.  Ed- 
wards, 173  Pa.  246,  33  Atl.  1048;  Sala's 
Succession,  50  La.  Ann.  1000,  24  So.  674; 
Givanovich's  Succession,  60  La.  Ann.  625,  24 
So.  679;  Palmer  v.  Bank  of  Zumbrota,  72 
Minn.  266,  76  N.  W.  380;  and  SUte  ex  rel. 
Hynds  V.  Cahill,  12  Wyo.  225,  75  Pac.  433. 

Thus,  an  enrolled  bill  for  raising  revenue 
was  declared  void  upon  a  concession  that 
it  originated  in  the  senate  in  violation  of 
the  Constitution.  Sala's  Succession,  SO  La, 
Ann.  1009,  24  So.  674;  Givanovich's  Succes- 
sion, 60  La.  Ann.  625,  24  So.  670. 

And  in  Palmer  v.  Bank  of  Zumbrota.  72 
Minn.  286,  76  N.  W.  380,  a  bill  was  held 
void  on  a  concession  tbat  it  was  not  passed 
by  a  constitutional  two-third  majority. 

So,  in  State  ex  n\.  Hjnds  v.  Cahill,  12 
Wyo.  225,  75  Pac.  433,  the  court  consid- 
ered an  agreed  statement  of  facts  as  to 
the  r^iularity  of  the  passage  of  an  act  in 
compliance     with     constitutional     require- 


Stipalationa  or  admiesions  of  litigants 
'.Sst  a  bill  wB«  not  constitutionally  enacted 
ir^  incompetent  to  impeach  an  enrolled  bill. 
'Itves  T.  Alaap,  1  Arii.  274,  25  Pac.  836; 
Prckham  V.  People,  32  Colo.  140,  75  Pac. 
'2;  Anderson  v.  Grand  Valley  Irrig.  Dist. 
"Colo,  .V2.5,  85  Pac.  313;  Happel  v.  Breth- 
ftT.  70  III.  166,  22  Am.  Rep.  70:  Fulling- 
•■■■^  t.  Williams.  98  Ga.  807,  27  S.  E.  183; 
'.tthfT  V.  Crawford,  105  Ga.  180,  31  S.  E. 
'-■■■>-.  Be  Granger,  58  Neb.  260,  78  N.  W. 
'■V  Morria  v.  Newark.  73  N.  J.  L.  268,  62 
.*JL  1005:   GatliR  T.  Tarboro,  78  N.  0.  118. 

Tins,  it  e«.nnot  be  shown  by  the  stipula- 
'■■'a  of  litigants  that  a  bill  as  originally  In- 
«LlE.A.(N.S.) 


a.  To  eatabHah   latv   for  mhlch  no   en- 
rolled bill  can  he  found. 

In  State  ex  rel.  Colbert  v,  Wheeler.  172 
Ind.  578,  89  X.  E.  1,  10  Ann.  Cse.  834,  thn 
legislative  journals  and  flies  of  the  govern- 
or's olTice,  as  well  as  those  of  the  tttnte 
librarian,  were  consulted  in  order  to  deter- 
mine whether  an  act  actually  existed,  wliem 
the  enrolled  bill  wss  not  found  in  the  office 
6t  the  secretary  of  state. 

And  in  State  v.  Savings  Bank,  70  Conn  J  . 
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141,  64  Atl.  0,  th«  journab  m  well  u  the 
original  file  of  the  bill,  with  a  record  of 
the  iegislative  proceedings  pertaining  tliero- 
to  indorsed  thgreon,  were  resorted  to  in  or- 
der to  determine  whether  a  bill  that  woi 
not  found  in  the  office  of  the  •ocretary  of 
state  actually  became  a  law. 

But  it  was  held  in  Graves  v.  Alssp,  1 
Axiz.  874,  2fi  Pac,  83fl  that  the  legislative 
journals  could  Dot  be  leaorted  to  m  order 
to  ascertain  whether  a  law  was  enacted 
and  etill  in  force,  where  no  enrolled  bill 
was  found  in  the  proper  archives,  eJDce  the 
absence  of  an  enrolled  bill  therefrom  was 
conclusive  evidence,  said  the  court,  that 
such  an  act  never  existed. 


The  legislative  journals  may  be  used  to 
sustain  a  joint  resolution,  by  showing  that 
it  was  passed  by  a  necessary  two-thirds 
majority,  notwithstanding  the  certiRcate  of 
the  presiding  officers  of  the  two  houses  of 
the  legislature  annexed  to  such  resolutions, 
as  required  by  statute,  stated  that  it  was 
passed  by  a  majority  vote.  Re  Weeks,  109 
App.  Div.  860,  96  N.  Y.  Supp.  876,  affirmed 
without  opinion  in  185  N.  Y.  641,  77  N.  E. 
1107. 

And  in  New  York  ft  L.  I.  Bridge  Co.  t. 
Smith.  148  N.  Y.  540,  42  N.  E.  1088,  an 
enrolled  hill  was  sustained  where  the  jour- 
nals showed  that  it  was  passed  by  a  neces- 
sary two-thirds  vot«,  notwithstanding  the 
certiflcste  attached  to  the  bill  stated  only 
that  three-fifths  of  the  members  of  the  leg- 
islature were  present  when   it  was  passed. 


It  may  be  shown  by  the  legislative  jour- 
nals that  an  enrolled  bill  was  passed  bv 
the  legislature  over  the  governor's  veto. 
State  ex  rel.  Holt  v.  Dennv,  118  Tnd.  44!). 
4  L,R.A.  63,  21  >f.  E.  274';  Houston  ft  T. 
C.  R.  Co,  V,  Odum,  63  Tex.  343. 

And  in  Re  Welman,  20  Vt.  653,  s.  c.  Fed. 
Cas.  No.  17,407,  the  court^said  that  it  might 
be  necessary  and  admissible  in  some  in- 
stances, particularly  where  an  act  becomes 
a  law  by  passage  over  a  veto,  to  carry  an 
inquirv   into  the  lescislattve  journsls. 

In  tlovey  T.  Stale,  119  Ind.  395,  21  N. 
E.  21,  it  was  said,  in  substance,  that  in 
order  to  determine  whether  a  bill  was 
passed  over  the  governor's  veto,  where  the 
bill  did  not  bear  his  approval,  but  the  cer- 
tif1cat«  of  the  ceeretary  of  state  attached 
thereto  stated  that  it  was  adopted  over  his 
veto,  the  court  might,  for  the  purpose  of 
information  merely,  renort  to  any  public 
rcFord  for  which  the  law  provides,  in  order 
to  furnish  a  history  of  leeislative  events. 
RlthouKh  no  evidence  could  override  the 
ponxtitutionai  authentication  on  the  face  of 
an  enrolled  bill,  behind  which   courts  will ' 

40  L.R.A.(N.8.) 


A  bill  that  did  not,  when  approved,  eon- 
tain  an  emergency  clause,  cannot  be  shown 
by  the  journals  to  have  been  enacted  with 
such  clause  by  a  constitutional  majority, 
so  as  to  permit  the  bill  to  take  immediate 
effect.  Re  Genera!  Appropriation  Bill,  16 
Colo.  639,  29  Pac.  379. 


a.  Documentary. 
1,  To  ahow  paaaage  of  hilt. 
It  was  held  in  StaU  ei  rel.  McClaT"*. 
Mickey.  73  Keb.  281,  119  Am.  St  Rep.  894, 
102  N.  W.  679,  that  where  the  journals  did 
not  sliow  that  an  act  was  passed,  otiierwise 
than  to  stats  its  title,  although  it  had  re- 
ceived the  approval  of  the  executive,  its  ex- 
istence could  not  be  established  by  a  cer- 
titicate  made  by  the  clerical  officer  of  th« 
legislature  after  it  had  adjourned  sine  die, 
since,  if  it  were  permissible  to  establish  a, 
bill  in  that  manner,  there  would  not  be  a 
compliance  with  the  constitutional  lnan~ 
date  that  all  bills  shall  be  signed  by  the 
presiding  officers  of  both  houses  in  the  pres- 

A  report  of  a  committee  of  the  l^isln- 
ture,  as  recorded  on  the  journal,  is  not 
admissible  to  show  that  a  bill  was,  in  fact, 
passed  by  an  aye  and  nay  vote,  which  the 
journal  did  not  disclose.  Rio  Grande  Samp- 
ling Co.  V.  Catlin,  40  Colo.  460,  04  Pac.  323. 

S.  To  ahow  readtnff  of  bill. 

In  Black  v.  Buncombe  County,  129  N.  C. 
12],  30  S.  E.  818,  the  calendar  of  the  hous« 
was  examined  in  order  to  determine  wheth- 
er a  bill  was  read  in  the  manner  directed 
by  the  Constilufion. 

In  New  Hanover  County  v.  De  Rosset.  129 
N.  C.  275,  40  S.  E.  43;  and  Black  v.  Bun- 
combe County,  129  N.  C.  121.  30  S.  E.  81S. 
an  original  hill  was  resorted  to  which 
showed  by  an  indorsement  thereon  that  it 
n-as  read  on  three  several  days  as  the 
Constitution  required. 

S.  To  Bh»u>  approval  of  fiUl. 

A  record  kept  by  the  governor  of  the 
presentation  of  bills  to  him  for  approva,! 
is  competent  to  establish  the  fact  that  an 
enrolled  bill  was  approved  within  the  time 
limited  by  the  Constitution  notwithstand- 
ing the  entry  in  such  record  was  made  hv  a 
subordinate  in  the  course  of  his  duties, 
Wrede  v.  Richardson,  77  Ohio  St.  182.  122 
Am.  St.  Rep.  498,  82  N.  E.  1072. 

Where  the  journal  entries  are  confllctinjE 
as  to  the  date  on  which  the  legislature  a<1- 
jourred,  it  may  be  established  by  records 
kept  by  the  governor,  so  as  to  show  that 
he  approved  an  enrolled  hili  within  the 
time  limited  by  the  Constitution,  State  ex 
rel.  Crocker  v.  Junkin,  79  Neb.  632,  113 
N.  W.  266. 
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Ib  BatlcT  T.  FouTche  Drainage  DUt.  — 
irk.  — ,  14S  S.  W.  120,  a  bill  aa  originall;r 
introduced  into  the  legislature,  together 
Ttlh  the  iodoraements  made  tliereon  bj  the 
alEcen  of  the  legislature,  vaa  examined 
In  order  to  identifv  it  as  the  bill  that  was 
Ktually  paseed,  where  the  journals,  as  the 
result  of  an  error  in  recording  the  Tote 
on  tbe  passage  of  the  bill,  referred  to  it  bj 
t  wrong  number.  But  tlie  conrt  expressly 
■tited  that  it  did  not  intend  to  hold  that 
U>e  journals  could  be  contradicted  in  such 
manner,  since  it  resorted  to  such  evidence, 
in  connection  with  the  various  journal 
entries  pertaiaJDg  to  the  passage  of  the 
bill,  for  the  purpose  of  identiBcation  only. 


In  State  ex  rel.  Benton  Countj  t.  Boice, 
)«)  lad.  S06,  39  N.  E.  64,  40  N.  E.  113, 
it  iras  Iield  that  an  omission  from  an  en- 
loUed  bill  could  not  be  supplied  by  raurt- 
ing  to  the  eDgrossment  tberecrf. 

b.  P^rol  evidvnoe. 

The  existence  of  an  act  that  was  not  found 
in  the  office  of  the  secretary  of  state,  and 
did  not  appear  upon  the  legislative  jour- 
■ils,  cannot  be  established  by  parol.  Burke 
I.  ( incinnati,  10  Ohio  8.  t  C.  P.  Dec.  644. 

So,  parol  evidence  is  not  admisnible  to 
^D<T  concurrence  of  both  houses  of  the 
l^istature  in  a  bill  which  the  journals  dis- 
elceed  was  not  concurred  in.  Koehlor  v. 
Hill,  80  Iowa,  543,  14  N.  W.  73S,  s.  c. 
01  rehearing,  60  Iowa,  6D3,  15  N.  W.  000. 

But  in  United  State*  v.  Allen,  30  Fed. 
ITt,  in  order  to  show  that  a  bill  actually 
l^isme  a  law  without  the  approval  of  the 
Frnident.  parol  evidence  of  the  journal 
*rli  of  the  House  of  Representatives  of  the 
I'litrd  States,  in  connection  with  a  memo- 
rsDdnm  in  his  minute  book,  was  admitted, 
to  the  effect  that  the  President's  veto  was 
returned  to  the  House  after  the  expiration 
of  the    time    limited    by   the    Constitution 

But  the  value  of  this  decision  is  destroyed 
bv  lUrshall  Field  t  Co.  v.  Clark,  143  U. 
S.  S4S,  36  L.  ed.  2S4,  IZ  Sup.  Ct  Rep.  466, 
'hich  establishes  the  rule  of  alMolute  con- 
clc^iteness  of  an  enrolled  bill. 

■'yi.  the  member  who  introduced  a  bill  for 
tbc  incorporation  of  a  town  cannot  show 
bj  parol  that  the  town  of  W.  in  D,  county 
>u  intended  where  there  were  two  towns 
rf  that  name  In  the  state,  and  the  bill  did 
■wt  designate  which  one  it  referred  to. 
State  ex  rel.  Eckhardt  v.  Hoff,  —  Tex. 
Ht.  .\pp.  — ,  28  S.  W.  672. 

But  in  Portland  Gold  l<(in.  Co.  v.  Duke, 
113  C.  C.  A.  361,  191  Fed.  6(12,  parol  evi- 
iii-*  was  received  to  show  that  a  bill  was 
pawed  br  a  necessarr  aye  and  nay  vote, 
>i:>l  that  it  was,  together  with  the  names  of 
tt™*  voting  for  and  ajfainat  the  measure, 
i^ctH  on  the  journals  as  the  Coneti- 
«L.R.A.(N.S.) 


ril,  Keaort    to   Journal*   to    'determine 
tchi^h  of  two  inconsistent  bills  Is  In 

In  order  to  determine  which  of  two  in- 
consistent bills,  which  were  approved  by  tbe 
governor  on  the  same  day,  is  valid  as 
the  latest  expression  of  the  legislative  will, 
the  journals  of  the  legislature  may  be 
examined.  Somers  v.  State,  S  S.  D.  321, 
58  N.  W.  e04>  Derby  v.  Slate,  24  Ohio  C.  C. 
304. 

VIII.  OonolMMvene»»  of  Jounwl  reoU- 

oia. 

Notwithstanding  legislative  journals  may 
bo  used  to  overthrow-  an  enrolled  bill,  yet 

their  recitals  are  conclusive,  importing 
absolute  verity,  and  cannot  be  contradicted 
or  altered  in  any  manner.  State  ei  rel. 
Atty.  Gen,  t.  Buckley,  S4  Ala.  683;  Robert- 
sou  V.  SUte,  130  AlB.  164,  30  So.  494; 
SUte  ex  rel.  McKinley  v.  Martin,  160  Ala. 
181,  48  So.  S48;  Cohn  v.  Kingsley,  6  Idaho, 
416,  38  L.R.A.  74,  49  Pac.  486 ;  People  ex 
rel.  Wies  v.  Bowman,  247  III.  276,  93  N.  E. 
244;  McCuUoch  v.  State,  11  Ind.  424; 
Koehler  v.  Hill,  60  Iowa,  643,  14 
N.  W.  738,  16  N.  W.  600;  Belleville 
Y.  Wells,  74  Kan.  823,  68  Pac.  47; 
Missouri,  K.  &  T.  R.  Co.  v.  Simons,  75 
Kan.  130,  88  Pac.  651;  State  ex  rel.  Morris 
V.  Mason,  43  1*.  Ann.  690,  0  So.  776; 
Rash  V.  Allen,  —  Del.  — ,  76  Atl.  370; 
Atty.  Gen.  v.  Rice,  64  Mich.  386,  31  N.  W. 
203;  People  ex  rel.  Hart  v.  McElroy,  72 
Mich.  448,  2  L.R.A.  609,  40  N.  W.  750; 
RohrbackcT  v.  Jackson,  51  Miss.  735;  Pala- 
tine Ins.  Co.  V.  Northern  P.  R.  Co.  34  Mont. 
268,  85  Pac.  1032,  0  Ann.  Gas,  570;  Carr 
V.  Coke,  110  N.  C.  223,  28  L.H.A.  737,  47 
Am.  St.  Rep.  801,  22  S.  E.  16:  Wilson  t. 
Marklev,  133  N.  C.  616,  45  8.  E,  1023; 
New  ifanover  County  v.  Armour  Packing 
Co.  135  N.  C.  62,  47  S.  E.  411;  Wise  v. 
Bigger,  79  Va.  269;  Milwaukee  County  v, 
Isenring,  109  Wis.  0,  63  L.R.A.  635,  86 
K.  W.  131;  White  v.  Hinton,"  3  Wyo.  753, 
17  1-Jl.A.  66.  30  Pac.  053;  Chicago,  B.  ft 
Q.  R.  Co.  v.  Smyth,  103  Fed.  376. 

As  to  matters  required  by  tiic  Consti- 
tution to  be  entered  upon  the  journals,  they 
are  conclusive  evidence  thereof.  Rash  v, 
Allen,  —  Del.  — ,  76  Atl.  370. 

But  it  was  said  in  State  ex  rel.  Morris 
V.  Mason,  43  La.  Ann.  600,  0  So.  776,  that, 
notwithstanding:  the  conclusiveneHs  of  the 
legislative  journals,  proof  is  admissible  to 
show  that  they  have  not  lipen  made  the 
actual  depository  of  the  legislative  proceed- 
ings as  they  transpired,  or  to  show  fraud, 
error,  or  improper  exercise  of  judgment 
on  the  part  of  the  state,  its  agents,  or 
representatives. 

As  to  contradicting  the  journals  hy  parolrf 
see   supra,   IV.   b,  C_it5i"  ' 
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As  to  contradiction  of  legislative  journals 
by  memorandai  of  tegJalative  officers  or 
clerks.  Bee  supra,  IV.  a,  7. 

Ab  to  contradiction  of  legiBlative  journals 
by  a  constitutional  protest  of  tnembers  of 
tlie  it^islatu re,  entered  on  the  journals,  see 
Auditor  General  v.  Menominee  County  and 
Ensley  v.  SimpBon,  supra,  IV.  a,   10. 

And  as  to  the  contradiction  of  tlie  journal 
records  by  a  bill  as  originally  introduced 
into  the  legislature,  see  New  Hanover  Coun- 
ty V.  Armour  Packing  Co.  supra,  IV,  a,  2. 

As  to  contradicting  the  journals  t^  in- 
dorsements on  a  bill  as  originally  intro- 
duced into  the  legislature,  see  George  BoUn 
Co.  V.  North  Platte  Valley  Irrig.  Co.  supra, 
IV.  a,  2. 


Where  the  recitals  of  the  journals  are 
ambiguous  and  conflicting  as  to  the  observ- 
ace  of  some  constitutional  mandate  in  the 
passage  of  a  bill,  an  enrolled  bill  will  be 
sustained  upon  the  presumption  of  regular 
enactment.  Woolfolk  v.  Albrecht,  —  N,  D. 
— ,  133  S.  W.  310;  Homrighausen  v. 
Knoclie,  58  Kan,  648,  50  Pac.  879  (whether 
bill  passed  by  constitutional  majoritv)  ; 
Ke  Taylor.  60  Kan.  87,  65  Fac.  340 
(whether  a  bill  wbb  amended)  ;  Belleville 
V.  Wells,  74  Kan.  823,  88  Pac.  47  (whether 
title  was  altered  before  approval);  Mis- 
souri S.  Co.  V,  Simons,  75  Kan.  130,  S8 
Pac,  551  (whether  passed  by  an  aye  and 
nay  vote). 

The  presumption  of  validity  of  an  en- 
rolled act  is  not  overcome  by  defects  or 
■eeming    i  neons  istencies    between   the    ji 


Weis  v.  Stubbletield,  85  Kan.  199,  116  Pac. 
206. 

It  was  held  in  Lincoln  v.  Haugan,  45 
Minn.  451,  48  N.  W.  106,  that  the  printed 
journals  would  control  where  the  written 
journals,  which  were  not  made  up  day  by 
da.v  as  the  statute  directed,  showed,  as  the 
result  of  an  apparent  error,  that  a  bill  did 
not  receive  an  afRrmative  vote  necessary 
to  its  passage,  but  which  vote  was  correctly 
sliowii  by  the  printed  journals,  notwith- 
standing th(  statute  declared  that  the 
written  journals  should  "be  considered  the 
true  and  authentic  journals,"  since  it  also 
declared  that  full  faith  and  credit  must 
be  given  the  printed  journals. 

As  to  the  right  to  resort  to  other  evi- 
dence to  show  the  date  of  a  legislative  ad- 
journment, where  the  journal  entries  are 
contradictory,  see  State  ei  rel.  Crocker  v. 
Junkin,  79  Neb.  532,  113  N.  W.  258. 

X.  PrrsiimjiMon  of  refpilar  enactment 
of  hilla. 
A  strong  presumption  of  the  regular 
enactment  arises  from  the  enrolment  of  a 
bill  with  diie  regard  for  all  conBtitutlonal 
mandates,  which  may.  in  those  juriscfictions 
which  do  not  recognize  the  ahsnliite  con- 
cIusiveneBs  of  such  n  bill,  be  overthrown 
40  L.1t.A.(N,S,) 


by  an  affirmative  showing  of  the  nonob- 
servance  of  a  constitutional  requirement. 
Stein  V.  Leeper,  78  Ala.  517;  Uniontown  v. 
State,  145  Ala.  471,  39  So.  814,  8  Ann. 
Caa.  320;  English  v.  Oliver,  28  Ark.  317; 
Scott  V.  Clark  County,  34  Ark.  283;  Web- 
ster V.  Little  Rock,  44  Ark.  538;  Pelt  v. 
Payne,  60  Ark.  037,  30  S.  W.  426;  Stats 
V.  Moore.  76  Ark.  107,  70  L.E.A.  671,  68 
S.  W.  881;  State  T.  Bowman,  SO  Ark.  174, 
118  S.  W.  711;  Re  RoberU,  6  Colo.  525; 
Woolfolk  V.  Albrecht,  —  N.  D.  — ,  133 
N.  W.  310;  State  ex  rel.  Turner  v.  Hocker, 
39  Fia.  350,  18  So  787;  Spangler  v.  Jacoby, 
14  111.  297,  68  Am.  Dec.  571;  Schuyler 
County  V.  People,  25  111.  182;  Bedard  v. 
Hall,  44  111.  91;  Hensoldt  v.  Petersburg, 
63  III.  167;  Larrison  v.  Peoria.  A.  &  D.  R, 
Co.  77  III.  11;  People  ex  rel.  Badger  ▼. 
Loewenthal,  03  III.  191;  Illinois  C.  R.  Co. 
V.  People.  143  III.  434,  19  L.R.A.  IIB,  33 
N.  E.  173;  Jordan  v.  Circuit  Ct.  60  Iowa, 
177,  28  N.  W.  648;  Miller  v.  Oelwein,  — 
Iowa,  — ,  136  N.  W.  104S ;  StaU  ex  rel.  Atty. 
Gen.  V.  Francis,  26  Kan.  724;  Ra  Vander- 
berg,  28  Kan.  243;  Weyand  v.  Stover,  35 
Kan.  546,  11  Pac.  355;  Homrighausen  v. 
Knoche,  58  Kan.  646,  50  Pac.  870;  Ches- 
ney  v.  McCiintock,  61  Kan.  94,  5S  Pac. 
993;  State  ex  ret.  Godard  v.  Andrews,  ^4 
Kan.  474,  67  Pac.  870;  Belleville  v.  Wells. 
74  Kan.  823.  88  Fac  47;  Missouri,  K.  & 
T.  R.  Co.  V.  Simons,  75  Kan.  130,  88  Pac. 
651;  Re  Taylor,  60  Kan.  87,  65  Pac  340; 
Stephens  v.  Labette  County,  79  Kan.  153, 
98  Pac.  790;  Legg  v.  Annapolis,  42  Md. 
203;  Berry  v.  Baltimore  &  D.  R.  Co.  41 
Md.  446,  20  Am.  Rep.  69;  Sackrider  v. 
Saginaw  County,  79  Mich.  59.  44  N.  W. 
165 :  State  ex  rel.  Minnesota  R.  Constr.  Co. 
V.  Hastings,  24  Minn.  78;  Miesen  v.  Can- 
field,  64  Minn.  613,  67  N.  W.  632;  State 
ex  rel.  Bray  v.  Long.  21  Mont.  26,  52  Pac, 
846;  Bradly  v.  West,  50  Miss.  68;  SUte 
ex  rel.  Atty.  Gen.  v.  Mead,  71  Mo.  272; 
State  V.  Wrav,  109  Mo.  594,  19  8.  W.  86  ; 
State  et  rel.  McCalTery  v.  Mason,  155  Mo, 
486,  55  S.  W.  638;  Webster  v.  Hastings,  50 
Neb.  583,  81  N.  VV.  610;  State  v.  Burling- 
ton &  M.  River  R.  Co.  60  Neb.  741.  84 
N.  W.  254;  State  ex  rel.  Douglas  County 
V.  Frank.  80  Neb.  327,  83  N,  W.  74,  s.  c 
on  aubsequent  appeal,  61  Neb.  879,  85  Tf. 
W.  956;  Colburn  v.  McDonald,  72  Neb. 
431,  100  N.  W.  981;  Stetter  v.  State.  77 
Neb.  777,  110  N.  W.  791 ;  Stratton  v.  State. 
79  Neb.  118,  112  N.  W.  361;  State  ex  rel. 
Oldham  v.  Dean,  84  Neb.  344,  121  N.  W, 
719;  Opinion  of  Justiees,  35  N.  H.  579,  52 
N.  H.  622;  Slocomb  v,  Fayetteville,  125 
N.  C.  382,  34  S.  E.  436;  State  ex  rel. 
Whitson  v.  Algood,  87  Tenn.  163,  10  S.  W, 
310;  Nelson  v.  Haywood  County.  01  Tenn, 
5B6,  20  S.  W.  1:  Richardson  v.  Yowng, 
122  Tenn.  471,  125  S.  W.  664;  Long  v. 
State,  68  Tex.  Crim.  Rep.  200,  127  S.  W. 
208.  21  Ann.  Cas.  405;  Lyman  v.  Martin, 
2  Utah,  138;  Ritchie  v.  Richards.  14  Utah, 
345.  47  Pac.  670:  Price  v.  Moundeville.  43 
W,  Va.  623,  64  Am.  St.  Rep.  878.  27  S.  E. 
318;  State  ex  rel.  Hvnds  v.  Cahill,  12  Wyo. 
225,   76   Pac.   433;    State  ex   rel.   Cheyenne 
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w.  SwiB,  T  Wyo.  166,  «  L.B.A  106,  75 
Am.  St  Sep.  689,  61  Pac.  209.  Cliicago, 
E  1  Q.  B.  Co.  T.  Smyth,  103  Fed.  376. 

It  wms  ikid  in  Clendaniel  t.  Conrftd, 
—  Del  —,  83  Atl.  1036,  that  "ever?  legal 
pretumptian  ia  t<i  be  made  in  favor  of  the 
nlidi^  of  the  act.  If  the  journal  entries 
bil  to  ahoir  that  the  enrolled  act  was  not 
tilt  act  that  was  in  tact  passed,  or  if  the 
ionmat  entries  are  such  as  to  make  it 
doubtful  which  one  of  two  acta  was  paswiJ, 
Chen  the  presamption  in  favor  of  the  en- 
rolled *nd  published  act  stands,  and  the 
umc  must  be  held  valid." 

It  will  be  presumed  that  the  le^islatuje 
in  enacting  a  bill  complied  with  all  non- 
■iiDdat4>ry  provisions  of  the  Constitution. 
Sute  «i  rel.  UcCalTery  v.  Mason,  156  Mo. 
««.  5S  S.  W.  636. 

In  order  to  overcome  the  primal  facie 
prffiUDiption  of  r^ularity  accompanying 
in  enrolled  bill,  so  a^  to  render  it  void, 
thp  showing  by  the  legislative  journals 
af  a  ilisregBrd  ol  a  constitutional  require- 
mcDC  must  be: 

— elear.  Hensoldt  v.  Petersburg,  63  111. 
1.17:  Larrtson  v.  Peoria,  A.  k  D.  R.  Co, 
n  III.  11:  Berry  v.  Baltimore  *  D.  P.  R. 
To.  41  Ikfd.  446,  20  Am.  Rep.  69;  People 
'1  rel.  Hart  v.  McElroy,  72  Mich.  446, 
at-RJl.  609.  40  N.  W.  750; 

— clear  sind  palpable.  Bcott  v.  Clark 
CMinty,  34  Ark.  283 ; 

—clear  and  convincing.  State  v.  Peter- 
wn,  38  Minn.  143.  36  N.  W.  443; 

— conclusive.  Auditor  General  v.  Menom- 
ran  County,  89  Mich.  552,  51  N.  W.  483; 

— strong  and  clear.  Micsen  v.  Canfleld, 
M  Minn.  513,  87  N.  W.  832;  Woolfollc  v. 
Albrecht.  —  N.  D.  — ,  133  N.  W.  310; 

— clear  and  bevond  all  doubt.  State  v. 
Bray.  109  Jlfo.  694,  IB  S.  W.  SB ; 

— clear,  conclusive,  and  beyond  all  doubt. 
SUte  ex  rel.  Attv.  Gen.  v.  Francis,  26  Kan. 
724:  Be  Vanderberg,  28  Kan.  243;  Weyand 
•-  Stover,  35  Kan.  545,  11  Pac.  355; 
HomrighauBen  v.  Knoche,  5S  Kan.  S46,  60 
Pm.  879;  Chesney  v.  McCIintock,  61  Kan. 
W.  58  Pac.  993;  State  ex  rel,  Godard  v. 
Andrews,  64  Kan.  474,  87  Pac.  870;  Betle- 
'ille  V.  Wells,  74  Kan,  S23,  88  Pac.  47; 
Uiuoari,  K.  t  T.  R.  Co.  v.  Simons,  75 
Kin.  130,  88  Pae.  551;  Re  Taylor,  60  Kan. 
17.  35  Pae.  340:  Stephens  v.  Labette 
Coaoly,  79  Kan.  153,  98  Pac.  790; 

—explicit  and  unequivocal.  Chicago,  B, 
t  Q.  R.  Go.  V.  Smyth.   103  Fed.  376; 

— express  and  unequivocal.  State  v,  Bur- 
liiflon  t  M.  River  R.  Co.  60  Xeb,  741, 
*4  X.  W,  254:  Webster  v.  Hastings,  59  Neb. 
na.  81  N.  W.  510:  Stratton  v.  State,  70 
NU.  118,  112  N.  W.  361. 

Where  the  legislative  journals,  upon 
»1iich  the  Constitution  requires  to  be 
ntrred  the  final  vote  upon  a  bill,  are  so 
nntilated  and  incomplete,  the  pages  re- 
htini;  to  the  paasage  of  a  bill  being  missing, 
tbat  it  does  not  appear  therefrom  that  such 
Eandate  was  complied  with,  and  other  evi- 
''Dce  supplies  such  defect,  the  enrolled  bill 
vill  be  sustained,  as  the  silence  of  the 
i'WnBls  in  such  respect  is  not  sufficient 
W  UR.A(N.S.) 


to  overcome  the  presumption  of  regular 
enactment  raised  1^  the  enrolment  of  the 
bill.  State  es  rel.  Douglas  v.  Frank,  60 
Neb.  327,  83  N.  W,  78,  s.  c.  on  rehearing, 
61  Neb.  679,  86  N.  W.  956. 

And  such  evidence  does  not  contradict  the 
record,  but  merely  establishes  it,  m  it  was 
made  in  fact  by  the  legislature,  and  the 
journal,  when  mutilated,  may  be  estab- 
lished in  the  same  manner  as  any  other 
lost  record.  State  ex  rel.  Douglas  County 
r.  Frank,  81  Neb,  679,  86  N.  W.  0a8. 


27.  lAigality  of  enactment  of  bill  aa 
ipteetion  of  lav;. 

Whether  an  enrolled  bill  was  legally 
enacted  is  a  question  of  law,  and  not  of 
fact.  Scott  V.  Clark  County,  34  Ark.  283; 
Sherman  v.  Story,  30  Cat.  253,  69  Am.  Dec. 
93;  Stelling  v,  Kansas  City,  85  Kan.  307, 
lie  Pac,  511;  Weeks  v.  Smith,  81  Me.  638, 
18  Atl.  325;  Ramsey  County  v.  Heenan.  2 
Minn.  330,  Gil.  2S1 ;  Ayars's  Appeal.  122 
Pa-  268,  2  L.R.A.  577,  16  Atl.  356;  Blessing 
V.  Galveston,  42  Tex.  641;  Amoskeag  Nat. 
Bank  v.  Ottawa,  105  U,  S.  607,  28  L.  ed. 
1204;  Portland  Gold  Min.  Co.  v,  Duke. 
90  C.  C.  A.  166,  164  Fed.  180,  113  C,  C.  A. 
316,  191  Fed.  692. 

And  it  was  held  in  Portland  Gold  Min. 
Co.  V.  Duke,  113  C.  C.  A,  318,  191  Fed, 
892,  that  such  question  would  be  determined 
by  the  court  whenever  drawn  in  question, 
irrespective  of  whether  or  not  it  was  made 
an   issue  by  the  pleadings. 

However,  in  Colorado  it  is  held  that  the 
question  of  the  validity  of  a  bill  as  affected 
by  defects  in  its  passage,  although  decided 
by  the  court  as  a  question  of  law,  raises  a 
question  of  fact.  Rio  Grande  Sampling  Co. 
V.  Catlin,  40  Colo.  450,  94  Pac.  323;  Vindi- 
cator Consol.  Gold  Min.  Co.  v.  Firstbrook, 

38  Colo.  510,  88  Pac.  31-%  10  Ann.  Gas. 
1108;  Anderson  v.  Grand  Valley  Irrig.  Dist. 
35  Colo,  525,  85  Pac.  313;  Peekham  v.  Peo- 
ple. 32  Colo.  140,  75  Pac.  422;  Marean  v, 
Stanley,  21  Colo.  43,  39  Pac.  1086;  Nesbit 
V.  People,  19  Colo.  441,  38  Pac.  221. 

It  was  said  in  Nesbit  v.  People,  19  Colo. 
441,  36  Pac.  221,  that  "it  may  seem  para- 
doxical but  it  is  nevertheless  true,  that  a 
question  of  fact  respecting  the  existence  or 
nonexistence  of  a  law  is  a  question  of  law," 
to  be  decided  by  the  court. 

XII.  SeceaaUy  of  pleading  illegal  en- 
actment of  Itill. 

It  has  been  held  that  the  validity  of  a 
bill  as  affected  by  some  detect  in  its  pass- 
age involves  a  question  of  fact,  which 
must  be  raised  bv  appropriate  pleadings. 
Rio  Grande  Sampling  Co.  v.  Catlin,  40  Colo. 
450.  94  Pac.  323;  Vindicator  Consol.  Gold 
Min.  Co.  v.  Firstbrook,  36  Colo.  610,  88  Pac. 
313.  10  Ann.  Cas.  1108;  Anderson  v.  Grand 
Valley  Irrig.  Dist  35  Colo.  625,  85  Pac. 
313;  Peckhara  v.  People,  32  Colo.  140,  75 
Pac.   422;   Marean  v.  Slanlev,  21  Colo.  43, 

39  Pac.  1088;  Colorado  &  8,  R,  Co.  v.  Davis, 
—  Colo.  App,  — ,  120  Pac.  1048 ;  Bresee  v. 
Preston,  —  Neb.  — ,  135  N.  W.  544;   Dar- 
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lington  V.  Nev  York,  Z  Robt.  274,  affirmed 
in  31  N.  Y.  164,  8B  Am,  Dec.  248.  Contra, 
State  V.  Swiggart,  118  Tenn.  650,  102  B.  W. 
76;  Portland  Gold  Min.  Co.  T.  Duke,  113 
C.  C.  A.  3ia,  191  Fed.  6B2. 

And  it  waa  held  in  Auditor  t.  Haycraft, 
14  Buah,  284,  that,  in  order  to  atUck  the 
validity  of  a  bill,  the  question  muBt  be 
raised  by  appropriate  pleadinga. 

So,  it  haa  been  held  in  Texas  that,  in 
order  to  question  a  special  or  local  a«t 
because  of  the  lack  o(  or  insufflciency  of 
the  constitutional  notice  of  intention  to 
apply  for  its  passage,  the  question  must  be 
raised  by  appropriate  pleadings.  Tliompaon 
V.  State,  23  Tex.  Civ.  App.  370,  56  S.  W. 
603;  Moller  v.  Galveston,  23  Tex.  Civ.  App. 
693,  57  8.  W.  lllBj  Cravens  v.  State.  57 
Tex.  Crira.  Rep.  135,  136  Am.  St.  Rep.  977, 
122  S.  W.  29. 

But  it  was  held  in  Portland  Gold  Min. 
Co.  V.  Duke,  113  C.  C.  A.  316,  191  Fed. 
692,  that  the  question  whether  an  enrolled 
bill  waa  enacted  with  due  observance  of 
all  constitutional  formalities  would  be  de- 
termined by  the  court  whenever  drawn  in 
question,  irrespective  of  whether  made  An 
issue  by  the  pleadings. 


a.  Ifeoeaoiti/  of- 

In  a  few  jurisdictions  it  is  held  that,  in 
order  to  question  the  regular  enactmeut  of 
an  enrolled  bill,  the  legislative  journals 
roust  be  proved  and  brought  into  the  record 
^  bill  of  exceptions.  Nesbit  v.  People,  IB 
Colo.  460,  36  Pac.  221 ;  Marean  v.  Stanley, 
21  Colo.  43,  39  Pac.  1086;  Sargent  v. 
I*  Plata  County,  21  Colo.  168,  40  Pac. 
3e«;  Zang  v.  Wyant,  25  Colo.  557,  71  Am. 
St.  Rep.  145,  56  Pac.  665;  Peckliam  v. 
People,  32  Colo.  140,  76  Pac.  422;  Ander- 
son V.  Grand  Valley  Irrig.  Dist.  35  Colo. 
525,  85  Pac.  313;  Rio  Grande  Sampling  Co. 
V.  Catlin.  40  Colo.  450,  94  Pac.  323;  Hill 
T.Bourkhard,  6  Colo.  App.  68,36  Pac.  1115; 
Illinois  C.  R.  Co.  v.  Wren,  43  111.  77;  Bed- 
ard  V.  Hall,  44  III.  91;  Hensuldt  v.  Peters- 
burg, 63  III.  157;  Grob  v.  Cushman,  45 
III.  119;  Binz  V.  Weber.  81  111.  288;  Erford 
V.  Peoria,  229  111.  546,  82  N.  E.  374; 
Coleman  v.  Dolibins.  8  Ind.  166;  Evans  t. 
Browne,  30  Ind.  514,  95  Am.  Dec.  710; 
Auditor  v.  Haycraft,  14  Bush,  284;  Burt 
v.  Winona  t  St.  P.  R.  Co.  31  Minn.  472. 
18  N.  W.  285,  289;  Green  v.  Weller,  32 
Miss.  650;  State  v.  Wrar,  109  Mo.  694,  19 
S.  W.  fl6:  Darlington  v.  New  York,  2  Robt. 
274,  affirmed  in  31  N.  Y.  18*,  88  Am.  Dec. 
248;  State  v.  Brown.  33  8.  C,  161,  11  S.  E. 
641.  But  the  contrary  has  been  held  in 
Scott  V.  Clark  Countv,  34  ArW.  283;  State 
T.  Swiggart,  118  Tcn'n.  656,  102  S.  W.  76 ; 
Portland  Gold  Min.  Co.  t.  Duke,  90  C.  C. 
A.  166,  1«4  Fed.  180. 

In  Auditor  v.  Haycraft,  14  Bush.  2S4, 
it  was  held  that  the  journals  must  be 
proved  in  order  to  show  irregularity  in  the 
passaiie  of  a  bill,  since  the  declaration  bv 
10  L.R.A.(N.S.) 


statute  thkt  the  journals  are  to  be  evidence 
precluded  the  idea  that  the  court  jniglit 
take  judicial  notice  of  them. 

But  when  such  journals  are  oSered  in 
evidence,  they  prove  their  own  authenticity. 
Grob  T.  Cushman,  45  111.  119. 

b.  /wdtolal  notice  of. 


conclusive,  but  open  to  attack,  judicial 
notice  will  be  taken  of  the  existence  and 
contents  of  the  l^islative  journals  per- 
taining to  the  passage  thereof.  Moodv  f. 
State,  48  Ala.  115,  17  Am.  Rep.  28;  Moog 
V.  Randolph,  77  Ala.  597;  Montgomery 
Beer  Bottling  Works  v.  Gaston,  126  Ala. 
425,  61  L.R.A.  306,  86  Am.  St.  Rep.  42, 
28  So.  497;  State  ex  rel.  Crenshaw  t. 
Joseph,  —  Ala.  — ,  67  So.  942;  Jobe  t. 
Urquhart,  —  Ark.  — ,  143  8.  W.  121; 
State  ex  rel.  Turner  v.  Hocker,  36  Fla. 
358,  18  So.  767;  SU1«  ex  rel.  Holt  v. 
Denny,  118  Ind.  449,  4  L.R.A.  65,  21  N.  B. 
274;  Be  Howard  County,  16  Kan.  194; 
Re  Vanderberg,  28  Kan.  243;  Homrig- 
hausen  v.  Knoche,  68  Kan.  646,  60  Pac 
870;  State  ex  rel.  Qodard  v.  Andrews,  ft4 
Kan.  474,  67  Pac.  870;  Stelling  v.  Kanaaa 
City,  8S  Kan.  397.  116  Pac.  511;  Com.  ¥. 
Jadcson,  S  Bush,  680;  Brown  v.  Broussard, 

43  La.  Ann.  962,  9  So.  911;  People  ex  rel. 
Drake  v.  Mahauey,  13  Mich.  481;  Call^g- 
ban  T.  Chipman,  59  Mich.  SIO,  26  N.  W. 
806;  Atty.  Gen.  v.  Rice,  64  Ulch.  385,  31 
N.  W.  203;  People  ex  rel.  Hart  t.  McElroy, 
72  Mich.  463,  2  L.R.A.  609,  40  N.  W.  T50; 
Miesen  v.  Canlield,  64  Minn.  614,  67  N.  W. 
632;  State  V.  Wr^,  100  Mo.  694,  19  S.  W. 
86;  State  ex  rel.  Douglas  County  v.  Frank, 
61  Neb.  679,  86  N.  W.  956;  Gray  v.  Taylor, 
16  N.  M.  742,  113  Pac.  588;  State  ex  rel. 
Herron  v.  Smith,  44  Ohio  St.  348,  7  N.  E. 
447,  12  N.  E.  829;  Burke  v.  Cincinnati,  10 
Ohio  S.  k  C.  P.  Dec.  644;  Btat«  v.  Rogers, 
22  Or.  348,  30  Pac  74;   Portland  v.  Yicfc, 

44  Or.  439,  102  Am.  St.  Rep.  633,  76  Pac. 
706;  Somers  v.  State,  5  S.  D.  321.  68  N.  W. 
804;  State  v.  Swiggart,  118  Tenn.  666,  102 
S.  W.  75;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac  670;  McDonald  \.  8tate,  9S 
Pac.  698,  80  Wis.  407,  60  N.  W.  185; 
Dane  County  v.  Reindabl,  104  Wis.  302,  SO 
N.  W.  438;  Brown  T.  Nasb,  1  Wyo.  85; 
State  ex  rel.  Sullivan  v.  Schnitger,  16  Wyo. 
479,  96  Pac.  698;  Milwaukee  County  t. 
Isenring,  109  Wis.  91,  63  L.R.A.  630,  S5  ■ 
N.  W.  131 ;  State  ex  rel.  Cbevenne  t.  Swan, 

7  Wyo.  166,  40  L.R.A.  198,  72  Am.  St. 
Rep.  889,  61  Pac  209;  Portland  Gold  Min. 
Co.  T.  Dude,  90  C.  C.  A.  166,  164  Fed.  180. 
But  the  contrary  has  been  held  in  a  few 
jurisdictions.  Hill  v.  Bourkhard,  6  Colo. 
App.  53,  36  Pac.  116;  Sargent  v.  La  Platte 
County,  21  Colo.  158,  40  Pac  366;  Zang  v. 
Wyant,  26  Colo.  667,  71  Am.  St.  Rep.  145, 
58  Pac.  685:  Illinois  C.  R  Co.  v.  Wren.  43 
III.  77:  Grob  v.  Cushman,  45  III.  110;  Bini 
v.  Weber,  81  111.  288:  Erford  v.  Peoria, 
229  III.  646,  82  N.  E.  374;  Coleman  v. 
Dobbins,  6  Ind.  166;  Brans  t.  Browne,  30 
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Iml.  514,  93  Am,  Dec  710;  Auditor  t.  Hay- 
craft,  14  Bush.  284;  Burt  v.  Winona  &  St. 
P.  R.  Co.  31  MiDiL  472,  18  N.  W.  285,  289 1 
GrecD  V.  Weller,  ,32  Misa,  660;  State  v. 
Wmt.  109  llo.  S94,  19  S.  W.  tjd;  State  v. 
BToWn.-33  S.  C.  161,  11  S.  £.  641. 

It  was  held  in  Auditor  v.  Haycraft,  14 
Biiah.  284,  that  the  idea  that  judicial  notice 
might  be  taken  of  the  le^LSlative  journals 
vas  precluded  bj  a  statutory  declaration 
that  they    were    to   be    coiuidered   as   evi- 

While  in  Somers  t.  State,  6  S.  D.  321, 
SS  N.  W.  804,  where  the  court,  of  its  own 
Dtotion,  took  judicial  notice  of  the  legis- 
lative journals  in  order  to  determine  which 
of  two  inconsistent  acts,  which  were  ap- 
proved by  the  governor  on  the  same  day, 
vas  the  latest  expression  of  the  legislative 
vill.  it  said  that  ordinarily  it  would  not 
tike  judicial  notice  of  the  legislative  pro- 
(vcdingB  OS  shown  by  the  journals,  but  that 
wlien  a  question  could  be  intelligently  de- 
cided only  upon  information  therein  con- 
tained, they  would  be  resorted  to. 

W.  J.  I. 


KANSAS   SCPREHK   COURT. 

WILLIAM  C.  tITTLE,  Appt,, 
JOHN  S.  LIGGETT. 


(88  I 


.  747,  121  Pac.  1126.) 


Principal  and  a«ent  —  loan  broker  — 
compenBation. 

1.  Where  an  agent  anployed  to  effect  a 
loan  has  diligently  performed  services  un- 
der the  employment,  but  is  prevented  from 
an  attempt  to  complete  the  transaction  by 
the  refusal  of  his  employer  to  accept  the 
loan,  he  ia  entitled  to  recover  the  reason- 
able value  of  his  services,  even  it  he  has 
not  carried  the  matter  far  enough  to  have 
(ally  earned  his  cotDmissions. 

Same  —  when  commlaslonB  earned. 

2.  An  agent  employed  "to  procure  a 
loan"  has  ordinarily  earned  his  commis- 
sion when  he  has  produced  a  person  willing 
»Qd  able  to  make  the  loan  upon  the  pre- 
scribed terms;  and  his  claim  to  compensa- 
tion will  not  be  defeated  by  the  refURal  of 
■neb  person  to  complete  the  transaction, 
bMaose  it  turns  out  that  a  material  reprc- 
lentstion  made  by  the  employer  Is  contrarv 
to  the  fact. 

(Uarcb  9,  1912.) 

Headnotea  by  Mahok,  J. 


APPEAL  t^  plaintiff  from  a  Judgment  of 
th«  District  Court  for  Sedgwick  County 

in  defendant's  favor  in  an  action  brought 
to  recover  a  commission  for  securing  a  loan 
upon  certain  real  estate.    Keversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Adams  and  Georse 
W.  Adams,  for  appellant: 

Appellee  having  given  the  reason  for  his 
conduct  in  failing  to  carry  out  the  terms 
of  the  contract,  be  was  estopped  to  give 
other  reasons  for  his  conduct. 

Redinger  v.  Jones,  68  Kan,  627,  7S 
Pae.  997;  Gould  v.  Banks,  8  Wend,  562,  24 
Am.  Deo.  90;  Holbrook  v.  Wight,  24  Wend. 
169,  36  Am.  Dec.  607;  Everett  v.  Saltus, 
15  Wend.  474;  Wright  t.  Read,  3  T.  H.  554; 
Duffy  V.  O'Doiiovan,  46  N,  Y.  223;  Winter 
T.  Coit,  7  N.  Y.  288,  57  Am.  Dec.  622. 

Where  a  real  estate  broker  has  procured 
a  purchaser  for  the  property  of  bis  princi- 
pal, the  solvency  and  ability  of  such  pur- 
chaser to  perform  the  obligation  of  his 
contract  will  be  presumed  until  the  con- 
trary is  proved. 

GroBSo  V.  Cooley,  43  Minn.  18B,  45  N.  W. 
16;  Gerding  v.  Haskin,  2  Misc,  172,  21 
N,  Y,  Supp.  836;  Krahner  v.  Heilman,  16 
Daly,  132,  S  N,  Y.  Supp.  633;  Fairly  v. 
Wapoo  Mills,  44  S.  C.  227,  2B  L,RA.  215, 
22  S.  £.  108. 

.It  it  should  be  held  under  the  pleadings 
and  proceedings,  notwithstanding  the  re- 
fusal of  appellee  to  accept  the  loan,  that 
appellant  was  required  to  procure  a  lender 
who  was  able,  ready,  and  willin);  to  make  a 
loan,  before  entitled  to  his  commisBion,  the 
question  is  for  tbe  jury. 

Hayden  v.  GriUo,  42  Mo.  App.  1;  Mc- 
Farland  v.  Lillard,  2  Ind.  App.  160,  60  Am. 
St  Rep.  234,  28  N.  E.  229;  Goes  t.  Broom, 
31  Minn,  4B4,  IB  N.  W.  200;  Cook  v,  Kroe- 
meke,  4  Daly,  268;  Hart  v.  Hoffman.  44 
How.  Pr.  188;  Phister  v.  Gove,  48  Mo.  App. 
465;  Duclos  v.  Cunningham,  102  N.  Y.  678, 
6  N.  E,  7B0;  Gilder  v;  Davis,  J37  N.  Y, 
504,  20  L.R,A.  398,  33  N.  E.  696;  Condict 
v,  Cowdrey,  139  N,  Y,  273,  34  N.  E.  781; 
Rockwell  V.  Hurst,  38  N.  Y.  8.  R.  735,  13 
>r,  Y,  Supp,  200;  Philips  T.  Langlow,  55 
Wash.  385,  104  Pac.  610;  Middleton  v. 
Thompson,  163  Pa.  112,  29  Atl.  706;  Van 
Orden  v.  Morris,  19  Misc.  497,  43  N.  Y. 
Supp.   1109. 

Messrs,  S.  B.  Amidon,  D.  M.  Dale,,  and 
-lenn  Madalene,  for  appellee: 

It  was  necessary  for  the  plaintiff  to  prove 


Sate.  —  As  stated  in  the  forefi^i 
ini,  the  right  of  a  broker  to  c< 
'here  the  sale  fails  because  of 
of  the  owner's  representations  is  considered 
in  the  note  to  Hugill  t.  Weekley,  15  L.R.A. 
<K.8.)  1262.  The  right  of  a  broker  to  com- 
missions on  failure  of  employer's  title  is 
«  IJLA.(N.8.) 


treated  in  the  notes  to  Yoder  v,  Randol,  3 
L.R.A,(N,S.)  S76,  and  Little  v,  Fleishman, 
24  L.R.A,  (N,S.)  1182.  Various  other  que^ 
fions  relating  to  brokers'  right  to  com- 
raissions  are  treated  in  notes  referred  to 
in  the  Index  to  Notes  under  the  title 
"Brokers."  /  -  r 
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financial  respousibilitf,  not  because  he  con- 
tracts to  guarantee  responsibility,  but  be- 
cause he  must  prove  before  he  can  recover, 
that  the  failure  to  make  a  contract  was  the 
fault  of  hie  principal,  and  not  hie  own. 

Moore  t.  Irwin,  80  Ark.  289,  20  L.R.A, 
(N.S.)  1186,  131  Am.  St.  Hep.  97,  115 
S.  W.  862;  Colburn  v.  Seymour,  32  Colo. 
430,  76  Pac.  1056,  2  Ann.  Cas.  132. 

The  acceptance  of  the  loan  on  the  part  of 
the  bank  was  not  shown. 

Davidge  v.  Guardian  Truat  Co.  203  N.  Y. 
331,  96  N.  E.  751. 

The  procuring  of  an  agreement  to  make 
a  loan  is  not  the  same  us  procuring  a  loan. 

Rosenthal  v.  Gunn,  119  N.  Y.  Supp.  165 ; 
23  Am.  &  Eng.  Enc.  Law,  902;  Moore  v. 
Irwin,  8S  Ark.  269,  20  L.R.A.fN.S.)  1168, 
131  Am.  St  Rep.  97,  IIS  S.  W.  662. 

Mason,  J.,  delivered  the  opinion  of  the 

IVilliam  C.  Little  sued  John  S.  Liggett, 
alleging,  in  substance,  that  Liggett  bad 
employed  the  Wichita  Loan  &  Trust  Com- 
pany to  negotiate  a  loan  of  $40,000  upon 
real  estate;  that  tlie  company  had  arranged 
for  the  loan,  but  that  Liggett,  having  sold 
his  property,  did  not  accept  it;  that  the 
company  had  assigned  its  claim  lor  com- 
pensation to  Little,  who  asked  judgment 
for  91,000,  as  the  price  agreed  upon  for  the 
company's  services,  and  also  as  their  fair 
value.  -  The  defendant  answered  with  a 
general  denial,  admitting,  however,  that  he 
had  made  a  written  application  to  the 
company  to  procure  him  a  loan,  but  say- 
ing that  it  had  been  agreed  that  he  need 
not  accept  the  loan,  unless  he  should  dc- 
Hire;  and  if  he  did  not  accept  it  he  wap  to 
pay  no  commission.  A  reply  was  filed,  con- 
sisting of  a  general  denial.  Upon  trial,  a 
demurrer  to  the  plaintiff's  evidence  was 
sustained,  and  he  appeals. 

There  waa  evidence  to  this  effect:  The 
defendant  employed  the  company  to  procure 
the  loan  for  him,  to  enable  him  to  build 
a  three-story  building  upon  the  property. 
He  told  the  company's  representative  that 
he  had  85,000  on  liand  and  could  raise 
$25,000  elsewhere;  and  that  the  estimated 
cost  of  the  building  was  $55,000.  He  fur- 
nished sketches  showing  its  character.  An 
agent  of  the  company  made  a  trip  East  and 
laid  the  matter  before  tlie  investment  com- 
mittee of  the  New  Hampshire  Savings  Bank 
of  Concord,  and  was  afterwards  told  by  the 
president  and  treasurer  of  the  bank  that 
it  would  make  the  loan.  On  his  return,  he 
told  the  defendant  that  the  money  would 
be  ready  for  him  as  soon  as  he  was  ready 
to  tise  it.  A  number  of  oonvcTsntions  were 
had  on  tlie  subject.  Flans  for  the  building 
were  prepared,  and  bids  were  made  upon 
40  L.R.A.(N.S.) 
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it,  ranging  from  160,000  to  980,000.  After 
the  matter  had  been  pending  several  months 
the  defendant  definitely  concluded  not  to 
build,  and  sold  his  lots.  The  arrangement 
had  been  that  the  money  was  to  be  fur- 
nished, in  accordance  with  the  usual  custom 
in  such  cases,  as  the  work  on  the  building 
progressed.  There  was  no  agreement  tliat 
the  defendant  waa  not  to  be  liable  for  the 
commission,  unless  he  accepted  the  loan. 

We  think  the  demurrer  to  the  evidence 
should  have  been  overruled.  The  defendant 
maintains  that  it  was  incumbent  on  the 
plaintilT  to  prove  that  the  bank  was  finan- 
cially able  to  make  the  loan,  and  that  there 
was  a  failure  of  proof  in  this  respect. 
Upon  the  announcement  of  the  ruling  on 
the  demurrer,  the  plaintiff  asked  to  be 
allowed  to  show  the  financial  ability  of  the 
bank  by  witneeses  then,  present.  The  re- 
quest was  refused.  In  view  of  the  plead- 
ings and  the  evidence,  the  question  of  the 
bank's  ability  to  make  the  loan  must  be  re- 
garded as  largely  formal.  The  doing  of  sub- 
stantial justice  required  that  the  plaintiff 
should  be  alloWed  to  reopen  the  case  for 
the  purpose  of  making  a  showing  of  that 
character,  if  thereby  the  objections  pre- 
sented by  the  demurrer  could  be  met.  The 
court  must  be  regarded  as  having  in  effect 
decided  tliat,  conceding  the  financial  re- 
sponsibility of  the  bank,  the  plaintiff  had 
failed  to  make  out  a  prima  facie  case. 

The  defendant  maintains  that,  in  order 
to  recover,  it  was  necessary  for  the  plain- 
tiff to  show  that  .the  loan  was  actually 
procured,  or  at  least  that  the  bank  had 
entered  into  a  binding  Eigreement  to  lend 
the  money:  and  that  this  was  not  shown. 
because  there  was  no  evidence  that  the 
officers  of  the  bank,  whose  statements  were 
relied  upon,  had  authority  to  act  in  the  mat- 
ter. These  officers  included  the  president, 
the  treasurer,  and  the  investment  committee. 
Whether  or  not  they  may  be  presumed  to 
have  had  power  to  hind  the  bank,  the  plain- 
tiff was,  under  the  evidence,  entitled,  at  all 
events,- to  a  recovery  quantum  meruit.  The 
company  that  was  employed  to  effect  the 
loan  had  performed  services  and  incurred 
expenses  under  the  employment.  It  had 
handled  the  matter  with  apparent  succeaa ; 
it  had  done  all  that  was  incumbent  upon  it 
up  to  the  actual  closing  of  the  transaction, 
and  was  prevented  from  going  further  by 
the  refusal  of  the  defendant  to  accept  the 
loan.  In  this  situation,  the  agent  was  en- 
titled to  recover,  at  least  to  the  extent  of 
the  value  of  the  services  performed. 
Mechem.  Agency,  g  620;  Olover  v.  Ilendor- 
son.  120  Mo.  367,  41  Am.  St.  Rep.  895,  2,5 
S.  W.  175. 

While  the  plaintilT  was  upon  the  wit- 
ness stand,  he  returned,  a  negative  answer 
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to  the  question  whether  tlie  loan  would  lutTe 
been  mmde  if  the  Vuilding  could  not  have 
been  erected  (or  its  amount.  Probauly  he 
meant  th«t  the  monej-  would  not  have  been 
lurnished,  unleaa,  together  with  what  the 
def^ndaDt  could  procure  elsewhere,  it  would 
have  been  sufficient  for  that  purpoee. 
Taken  literally,  the  plaintiff's  statement 
was  inconsistent  with  the  rest  of  his  testi- 
mony: for  he  sail!  that  the  building  was 
expected  to  cost  $55,000,  while  the  loan 
asked  was  but  for  {40,000.  Such  incon- 
tistencT  does  not  Buthoriie  the  sustaining 
of  a  demurrer.  Acker  v.  Norman,  72  Kan. 
its.   84   Pac.   531. 

The  defendant  presents  an  argument  sub- 
itantiallj  amounting  to  this:  The  agree- 
ment for  the  loan  was  procured  upon  the 
representation  that  a  building  of  a  particu- 
lar djeseription  and  rental  value  could  be 
constructed  for  {40,000,  when  in  reality  the 
(wt  irould  have  been  from  {BO.ODO  to  SSO,- 
•HM-.  th>t.  with  knowledge  of  this  fact,  the 
t«nk  would  not  have  made  the  loan;  that 
no  (-ommission  is  earned  b;  an  agent  who 
produces  a  person  ready  and  willing  to  make 
a  loan  upon  an  incorrect  statement  of 
fact,  even  where  such  statement  is  ob- 
tained from  the  principal.  Tliere  are  cases 
apparently  supporting  that  contention.  In 
Curtbis  T.  Mott,  90  Hun,  439,  35  N.  Y. 
Sopp.  983,  Id.  158  N.  Y.  663,  62  N.  E. 
1124.  a  real  estate  broker  was  employed 
to  find  a  buyer  for  a  piece  of  property  which 
tlie  owner  represented  as  producing  a  cer- 
tain income.  The  agent  found  one  who  was 
able  and  willing  to  take  the  property  on 
t!'»t  representation,  but  who  refused  to  com- 
plet*^  t)ie  purchase  on  learning  that  in  fact 
ti>«'  income  was  considerably  less  than  the 
■minint  named.  It  was  held  that  the  agent 
was  not  entitled  to  his  commission,  although 
he  might,  perhaps,  have  an  actv>n  against 
by>  employer  for  damages  because  of  the 
aii?repre«en^tion.  In  Ilausman  v.  Herdt- 
fi-Mer,  81  App.  Dlv.  46,  80  N.  Y.  Supp. 
:i>30,  substantially  the  same  ruling  was 
made:  the  sate  being  prevented  by  the  fact 
tliat  the  property  offered  for  sale  was  of 
loj  area  than  the  owner  had  represented. 
The«e  cases  seem  to  be  in  conflict  with 
("oten  V.  Farley,  28  Misc.  168,  68  N,  Y. 
Supp.  1102,  and  with  the  great  weight  of 
aotbority.  We  think  that,  where  a  property 
owner  employs  an  agent  to  find  a  purchaser 
('>r.  or  to  procure  a  loan  upon,  property, 
t?ie  description  given  by  the  owner  is  a 
Daterial  part  of  the  contract  of  employ- 
Bent:  and  if  the  agent  fails  of  success  only 
Wause  the  property  turns  out  to  be  sub- 
icantislly  different  from  that  described,  he 
ii  mtitled  to  hia  compensation,  liavint;  per- 
fonned  the  service  for  which  he  was  etn- 
plovcd.  The  situation  is  entirety  analascus 
W  L.E_A,(N.S.) 


to  that  arising  where  a  tale  is  defeated  by 

the  inability  of  the  owner  to  make  a  market- 
able title,  and  in  that  case  the  agent  is  held 
to  have  earned  his  commission.  Davis  v. 
Lawrence,  62  Kan.  3S3,  34  Pac.  1061.  Tlie 
cases  bearing  upon  the  question  are  fully 
collected  in  a  note  in  15  L.RA.(N.S.) 
1282,  entitled  "Sight  of  broker  to  commis- 
sions where  sale  fails  because  of  inaccuracy 
of  owner's  representations."  The  statement 
of  any  circumstance  which  has,  a  bearing 
upon  the  expedience  of  making  the  loan  may 
be,  for  practical  purposes,  regarded  as  a 
part  of  the  description  of  the  property;  it 
is  essentially  of  the  same  effect. 

The  written  application  signed  by  the  de- 
fendant recited  that  he  appointed  the  com- 
pany his  agent  "to  procure  a  loan."  It  is 
argued  that  this  language  shows  an  agree' 
ment  that  no  commission  was  to  be  paid, 
unless  the  loan  was  actually  made.  We 
think  the  rule  is  the  same  as  in  the  case  of 
the  ordinary  real  estate  broker's  contract, — 
the  commission  is  earned  when  the  agent 
has  produced  a  person  willing  and  able  to 
deal  with  the  employer  upon  the  terms 
specified.     19  Cyc.  268,  269,  note  78. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


(212  Mass.  96, 
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Explosives  —  railroad  torpedo  —  negli- 
gence  —  liability  for  Injur]'. 

A  railroad  company  is  not  liable  for  the 
death  of  a  boy  whose  companion,  while  with 
him  at  its  station  for  a  proper  purpose,  had 
picked  up  a  torpedo  carelessly  dropped  from 

Note.  —As  to  liability  for  injury  to  chil- 
dren from  explosives  left  accessible  to  them, 
see  notes  to  Akin  v.  Bradley  Engineering 
&  Machinery  Co.  14  L.R.A.(N.S.)  586.  and 
Finkbeiner  v,  Solomon,  24  L.E.A.(N.S.) 
1257.  And  see  also  later  cases,  Olson  t. 
Gill  Home  Invest.  Co.  27  L.R.A.(N.S.) 
884,  and  St  Louis  k  S.  P.  E.  Co.  v.  Wil- 
liams, 33  L.R.A.[N.S.)    94. 

For  explosives  as  attractive  nuisance,  see 
note  to  Cahill  v.  Stone,  19  L.R.A.(N.S.) 
1094,  1127. 

For  general  question  whether  the  inter- 
vening act  of  a  child  will  break  the  causal 
connection  between  the  defendant's  negli- 
gence and  the  injury,  see  note  to  United 
States  Natural  Gas  Co.  v.  Hlcki,  23  L.Rjl. 
IN.S.)  249. 
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a  tT»in,  carried  It  to  his  home  and  kept  it 
a  Dumber  of  dajB,  and  then  with  bia  as- 
siatance  attempted  to  explode  it,  with  a 
fatal  result  to  him,  aince  it  was  not  bound 
to  anticipate  aucli  a  result  of  its  carelesB- 


(May  2i,  1912.) 

REPORT  by  the  Superior  Court  of  Ply- 
mouth County  for  the  opinion  of  the 
Supreme  Judicial  Court  aft«r  directing  a 
verdict  in  defendant's  favor,  of  an  action 
brought  to  recover  damages  for  the  suffer- 
ing and  death  of  plaintilTs  intestate,  caused 
by  the  exploeioD  of  a  railroad  aignal  tor- 
pedo, the  property  of  defendant  Judgment 
for   defendant. 

The  facta  are  stated  in  the  opinion. 

MMsra.  Charlea  W.  Bartlett,  Josepb 
W.  Bartletl,  Frederick  E.  Jenninff, 
and  ArOinr  Thnd  Smith,  for  plaintiff: 

The  defendant  having  in  its  custody  a 
powerful  and  treacherous  explosive  in  an 
unmarked  container,  which  completely  con- 
cealed ita  true  character,  owed  to  the  plain- 
.  tiff's  intestate  the  highest  degree  of  care  to 
prevent  such  explosive  from  falling  into 
his  hands  and  injuring  him. 

Lopp  ».  Litchfield,  48  N.  Y.  3B1,  1  Am. 
Hep.  543;  Euting  v.  Chicago  ft  N.  W.  R. 
Co.  lie  Wis.  13,  60  L.R.A.  168,  96  Am.  St. 
Rep.  936,  92  N.  W.  S6S;  Evensen  r.  Le:<ing- 
ton  ft  B.  Street  H.  Co.  1B7  Mass.  77,  72 
N.  E.  3S5;  Pollock,  Torts,  Sth  ed.  p.  499; 
Merachel  v.  Louisville  ft  N.  R.  Co.  izl  Ky. 
620,  8B  S.  W.  710;  Clark  r.  Charabem,  L.  R. 
3  Q.  B.  Div.  327,  47  L.  J.  Q.  B.  N.  S.  427, 
38  L.  T.  N.  S.  464,  26  Week.  Rep.  613,  19 
Eng.  Rul,  Cas.  28;  Oulighan  v.  Butler,  IBS 
Mass.  2S7,  75  N.  E,  726;  Flynn  v.  Butler, 
IBO  Mass.  377,  75  N.  E.  730;  Bigwood  v. 
Boston  t  N.  Street  B.  Co.  209  Mass.  345, 
35  L.R.A.(N.S.)  113.  05  N.  E.  751;  Hol- 
brook  y.  Aldrich,  168  Mass.  15,  36  L.R.A. 
403.  60  Am.  St.  Rep.  364,  46  N.  E.  115; 
Obertoni  v.  Boston  ft  M.  R.  Co.  186  Mass. 
481,  67  L.R.A.  422,  71  N.  E.  080;  Makina 
T.  Piggott,  29  Can.  S.  C.  188;  Harriman  v. 
Pittsburgh,  C.  ft  St.  L.  R.  Co.  45  Ohio  St. 
11,  4  Am.  St.  Rep.  607,  12  N.  E.  451; 
Pittsburgh.  C.  ft  St.  L.  R.  Co.  v.  Shields, 
47  Ohio  St.  3S7,  8  L.R.A.  464,  21  Am.  St, 
Rep.  840,  24  N.  E.  658;  Wella  v.  Gallagher, 
144  Ala.  383,  3  L.R..^.(N.S.)  759,  113  Am. 
St.  Rep.  50,  3fl  So.  747;  Bianki  v.  Greater 
American  Exposition,  3  Neb.  (Unof.)  650, 
92  N.  W.  615;  Meibusv.  Dodpe,  38  Wis. 
300,  20  Am.  Rep.  6;  Fitzpatrick  v.  Garri- 
sons ft  W.  P.  Ferry  Co.  49  Hun,  2BS,  1  N. 
Y.  Bupp.  794;  Powers  v.  Harlow,  53  Mich. 
507,  51  Am.  Rep.  164,  19  N.  W.  257; 
CLeary  v.  Michigan  State  Teleph.  Co.  146 
Mich.  243,  109  N.  W.  434. 
40  L.R.A.(N.S.) 


Meaara.  Frank  If.  iEnowltan  and 
Roger  B.  Hnll,  for  defendant: 

The  duty  of  care  owed  by  the  defendant 
to  all  the  world  doea  not  impose  upon  it 
the  duty  of  seeing,  at  its  peril,  that  the 
railroad  torpedoes,  however  potentially  dan- 
gerous they  may  be,  are  not  carried  away 
from  its  premises  and  so  used  as  to  cause 
injury. 

Obertoni  v.  Boston  ft  M.  R.  Co.  186  Mass. 
481,  67  L.R.A.  422,  71  N.  E.  980;  AfBick  t. 
Bates,  21  R.  I.  281,  79  Am.  St.  Rep.  SOI, 
43  Atl.  639;  Slayton  v.  Fremont,  E.  ft  M. 
Valley  R.  Co.  40  Neb.  840,  60  N.  W.  610; 
McBhane  v.  Toronto,  H.  ft  B.  R.  Co.  31  Ont. 
Rep.  185;  Cleveland  Terminal  ft  Valley  R. 
Co.  -v.  Marsh,  63  Ohio  St.  236,  62  L.R.A. 
142,  68  N.  E.  821;  Hughes  v.  Boston  ft  M. 
R.  Co.  71  N.  H.  279,  93  Am.  St.  Rep.  618, 
51  Atl.  1070;  Chicago,  B.  A  Q.  R.  Co.  t. 
Epperson,  26  111.  App.  72;  Smith  v.  Kew 
York  C.  ft  H.  R.  R.  Co.  78  Hun,  524,  29 
N.  Y.  Snpp.  640;  Holmes  v.  Delaware  ft  H. 
Co.  128  App.  Div.  24,  112  N.  Y.  Supp.  421; 
Carter  t.  Columbia  ft  O.  R.  Co.  10  S.  C. 
20,  4S  Am.  Rep.  754;  Louisville  ft  N.  R. 
Co.  V.  Hart,  24  Ky.  L.  Rep.  1123,  70  S.  W. 
830;  Sullivan  v.  Louisville  ft  N.  R.  Co.  115 
Ky.  447,  103  Am.  St.  Rep.  330,  74  S.  W. 
17L 

Bra  ley,  J.,  delivered  the  opinion  of  the 
court: 

The  injuries  to  the  plaintiff's  intestate 
which  resulted  in  his  death  after  a  period 
of  conscious  suffering  were  caused  by  the 
explosion  of  a  railroad  signal  torpedo,  th« 
property  of  the  defendant.  It  may  be  ma- 
sumed  that  the  jury  would  have  been  war- 
ranted in  finding  upon  the  evidence  the  fol- 
lowing facts:  In  the  management  of  its 
business  as  a  carrier  of  pasaengers,  trains 
were  provided  with  torpedoes,  which  when- 
ever necessary  were  to  be  used  by  the  flag- 
man on  the  train  ahead  to  warji  trains  ap- 
proaching from  the  rear  that  a  preceding 
train  not  very  far  distant  was  passing  over 
the  same  track.  The  warning  consisted  in. 
the  noise  of  the  explosion  as  the  onconiii^ 
train  struck  the  torpedo  which  the  ftaginnn 
afiixed  to  the  rail  by  straps  forming  a  part 
of  the  apparatus.  To  be  effective,  not  only 
the  torpedo  must  be  exploded  by  contact 
with  the  train,  but  tlie  detonation  must  be 
sufficiently  great  to  attract  the  attention  of 
trainmen.  The  Jury  properly  could  infer 
from  these  circumstances,  and  from  the  tes- 
timony of  the  plaintifFa  expert  aa  to  the 
character  of  the  composition  with  which  it 
was  charged,  as  well  as  from  the  rule  pro- 
mulgated by  the  company,  which  was  intro- 
duced in  evidence,  that  the  defendant  knew, 
or  by  The  use  of  due  diligence  should  have 
known,  that  the  torpedo  contained  a  highly 
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oplMiva  eotnpaund.  If  exploded  witlumt 
proper  precautioas,  or  nnder  extr^neoui 
amditions,  pieces  of  tba  shell  or  case  might 
flj  with  sueh  force  in  Tariona  directions  as  to 
cddu^er  the  safety  of  perBoiu  in  the  vicin- 
itv.  The  uM  of  a  d&ngerouB  agency  of 
this  nature,  vhlch  must  be  daased  vith  gun- 
povder,  and  exploeirea  like  nitroglycerine 
ud  dynamite  in  ita  rarioiu  forms,  while 
livful,  imposed  upon  the  defendant  tha 
duty  of  taking  every  proper  precaution  to 
prerent  personal  injuries  to  those  lawfully 
npon  the  company's  premises,  from  explo- 
sions which  might  be  precipitated  through 
the  carelcsanese  of  ita  servants.  Derrj  t. 
Flttner.  118  Mass.  131;  Oulighan  t.  But- 
kr,  189  Uaas.  287,  20S,  TO  N.  E.  726; 
Dnlligan  v.  Barber  Asphalt  Paving  Co.  201 
Mass.  227,  231,  87  N.  E.  667.  The  in- 
qniry,  accordingly,  is  whether  the  injury  in 
question  reasonably  should  have  been  antici- 
pated by  the  defendant.  Obertoni  t.  Boston 
i  M.  R.  Co.  188  Haas.  481,  67  Ii.R.A.  422, 

71  S.  E.  980.  The  train  which  came  into 
the  station  where  the  intestate,  a  boy  of 
Sfteen  years  of  age,  and  his  young  com- 
panions, were  waiting  for  the  departure  of 
friends,  carried  in  the  baggage  car  a  tor- 
pedo to  be  used  ss  a  signal,  which  the  jury 
could  find  was  carelessly  ejected  by  the  de- 
fendant's baggage  master,  and  fell  within 
the  railroad  location.  The  evidence  having 
varrant^d  a  finding  that  the  intestate  was 
Dot  a  trespasser,  it  would  follow  that  if 
from  the  impact  of  the  fall,  or  from  the 
innocent  intermeddling  of  bystanders,  whose 
prffience  might  have  been  anticipated,  an 
eiplosion  bad  followed  injuring  him,  the 
company  tu»  matter  of  law  would  not  have 
been  exonerated.  Lucas  v.  New  Bedford  ft 
T.  R.  Co.  e  Gray,  64,  66  Am.  Dec.  406; 
Bradford  t.  Boston  &.  M.  R  Co.  160  Mass. 
392.  35  N.  B.  1131;  McKone  t.  Michigan 
C.  B.  Co.  51  Mich.  901,  47  Am.  Rep.  BM, 
17  N.  W,  74;  Illinois  C.  R.  Co.  v.  Hammer, 

72  III.  347;  Lane  v.  Atlantic  Works,  111 
Uaaa.  136.  But  the  defendant  vas  not 
bound  to  foresee  that  one  of  the  intestate's 
eompanionfl,  actuated  doubtless  by  a  boy's 
hnpnlae  and  curiosity,  in  which  apparently 
the  intestate  shared,  to  possess  and  explode 
the  torpedo,  would  remove  it  almost  imme- 
diately from  the  premises,  and  that  after 
the  lapse  of  ten  days  the  experiment  would 
be  tried  in  the  vicinity  of  their  homes,  and 
the  int«atate,  who  participated,  would  be 
fstallv  injured  by  the  explosion.  Denny  v. 
Xew  York  C,  R.  Co.  13  Gray,  481.  74  Am. 
Jkc  645;  Quigley  v.  Clough,  173  Mass.  429, 
430,  45  L.ILA.  SOO,  73  Am.  St.  Rep.  303, 
13  X.  E.  SS4;  Smith  v.  Peach,  200  Mass. 
m,  8«  N.  E.  008;  McDowell  v.  Great 
Western  R.  Co.  [1003]  2  K.  B.  331,  72  L. 
J.  K.  B.  N.  a.  662,  88  L.  T.  N.  S.  82S,  19 ' 
«  L.R.A.(N.B.) 


Times  L.  R.  B62.  The  accident  is  deplor- 
able, but  the  wrongful  asportation  which 
brought  the  intestate  In  contact  with  the 
exploding  torpedo  occasioned  the  mischief, 
and  distinguishes  the  case  at  bar  from  T.ane 
V.  Atlantic  Works,  111  Mass.  136,  and  the 
doctrine  stated  in  Lebonrdais  v.  VitriAed 
Wheel  Co.  194  Mass.  341,  344,  80  X.  E. 
482.  The  injury  not  having  been  caused  by 
its  negligence,  the  presiding  judge  correctly 
ruled  that  there  could  be  no  recovery  under 
either  count,  and  in  accordance  with  the 
terms  of  the  report,  judgment  must  be  en- 
tered for  the  defendant  on  the  verdicts. 


J.  C.  HAMPTON,  Appt., 

STATE  OF  OKLAHOMA. 

(—  OLU.  Crim.  Hep.  — ,  123  Pac.  671.) 

Evidence  —  order  of  IntrodncUon  —  re- 
buttal. 

1.  (a)  The  fact  that  evidence  may  have 
been  introduced  in  chief  by  the  state  does 
not  necessarily  prevent  its  introduction  as 
evidence  in  rebuttal.  The  introduction  of 
such  evidence  is  a  matter  of  discretion  of 
the  trial  court,  and  will  not  be  ground  for 
reversal,  unless  an  abuse  of  this  discretion 
is   shown. 

(b)   For  evidence  which  might  have  been 
introduced  in  chief,  but  which  was  properly 
introduced  in  rebuttal,  see  opinion. 
Some  —  crime —  Intention. 

2.  (a)  Any  fact  is  admissible  in  evidence 
which  tends  to  shed  light  upon  the  inten- 
tion of  a  defendant  charged  with  the  com- 
mission of  a  crime  for  which  he  is  upon 
trial,  even  though  it  may  tend  to  prove  a 
separate  olfense. 

(b)  In  a  homicide  case,  it  is  competent 
to  put  in  evidence  the  actions,  conduct,  and 
general  demeanor  of  a  defendant  before  the 
killing,  for  tbe  purpose  of  proving  that  he 
was  armed  and  in  a  Ticious  humor,  provided 
only  tliat  such  conduct  is  so  near  the  time 
of   the   homicide   as   to  tend   to   show   the 

Headnotes  by  Fushar,  P.  J. 

Note.  —  Watver  of  privilege  aa  to  com- 
munlcatlon  betufeen  husband  anA 
wife  by  calllTig  one  epou»e  aa  a  toll- 
neM  far  the  other. 

The  competency  of  a  spouse  as  witnens 
in  a  cause  in  which  the  other  is  a  party 
is  often  confused  with  the  privile;^  as  to 
disclosure  of  confidential  communications, 
when,  as  a  matter  of  principle,  the  two  are 
entirely  distinct,  the  one  being  a  question 
of  competency,  the  other  a  question  of  privi- 
iege.    A  spouse  may  be  a  competent  witness 
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state  of  mind  of  the  defendant  at  tbe  time    party  to  the  marital  relationa  aa  a  witneaa. 
of  the  killing.  For  the   reaaona  aupporting  thii  conatmo- 

Wltn«SB  —  f»llnre  to  csll  wl[«  —  com-    tion  ot  the  statute,  tec  opinion. 


3.  (a)  Where  it  appears  from  the  record 
that  the  wife  of  a  defendant  who  is  upon 
trial  is  a  material  witness  in  hia  betialf, 
and  he  does  uot  place  her  on  the  witiiesa 
stand  or  account  for  hia  not  doing  so,  audi 
failure  of  the  defendant  to  call  hia  wife  an 
a  witnesB  in  hia  behalf  is  a  propisr  subject 
of  comment  to  the  jury  by  counsel  for  the 

(b)  The  statuto  which  prohibits  husband 
and  wife  from  being  witnessea  against  each 
other  is  intended  to  protect  confidential 
communications  between  them,  but  does  not 
deprive  the  husband  or  wife  of  the  testi- 
mony of  the  other  as  to  any  communicu- 
ttons  between  them  which  would  be  com- 
petent evidence,  were  it  not  for  the  marital 

(c)  The  statute  referred  to  is  for  the 
beneflt  of  the  husband  and  wife,  and  such 
conimunicationa  are  rigidly  protected  by  the 
law  from  disclosure,  except  where  thia  pro- 
tection is  waived  by  the  party  upon  trial; 
and  the  husband  or  wife  may  waive  the  pro- 
visions  of  tlie  statute  by  caUine  the  other 


(May  7,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  niatrict  Court  for  Bryan  County 
convicting  him  of  manslaughter.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Mesars,  \V.  F.  Scmple  and  Ullerback, 
Hayes  £  Mcltonald  for  appellant. 

Messrs.  Charles  West,  Attorney  Gen- 
eral, Smith  C.  Malaon,  Assistant  Attor- 
ney General,  and  C.  F.  Davenport,  for  the 
State: 

The  reception  of  evidence  is  discretion- 
ary with  the  court,  and  no  abuse  of  discre- 
tion has  been  ah  own. 

Shires  v.  State,  2  Okla.  Crim.  Rep.  80, 
03  Pac.  1100;  Harvey  v.  Territory,  11  Okla. 
157,  85  Pac.  837 ;  Cochran  v.  United  States, 
14  Okla.  108,  76  Pac.  672;  12  Cyc.  55B. 

Evidence  of  the  conduct,  nctions,  and  gen- 
eral demeanor  of  the  defendant  before  the 


in  a  cause  in  which  the  other  is  an  inter- 
ested party,  and  yet  not  be  permitted  to 
disclose  confidential  commnnicatious  witli 
the  other.  Ei  parte  Beviile,  27  L.R.A. 
(N.S.)  273,  and  note. 

The  rule  which  limits  crogs-exumgnatioit 
generally  to  such  mattera  aa  are  broug)it 
out  in  the  examination  in  chief  seema  to 
have  been  applied  in  aome  of  the  caws. 
This  is  the  rule  in  California,  New  York, 
and  Te-tas,  while  in  Missouri,  cross-exami- 
nation ia  allowed  aa  to  any  matter  perti- 
nent to  the  case.     40  Cyc.  2500. 

Tbe  general  rule  is  that  the  privilege 
of  such  communications  may  be  waived,  but 
ID  some  jurisdictions  the  rule  is  otherwise. 
40  Cyc.  2397.  The  question  as  to  whether 
it  is  waived  by  calling  one  spouse  as  a  wit- 
ness for  the  other  has  not  been  considered 

In  Pereival  v.  Jack,  4  Cal.  Ajip.  109,  00 
Pac.  555,  where  a  party  to  a  civil  action 
called  lier  husband,  who  testified  in  her  be- 
half and  was  croaa -examined  by  the  defend- 
ant, it  was  held  that  the  husband  might  be 
recalled  for  furfher  cross-examination  with- 
out the  consent  of  the  wife,  and  tlie  general 
r.ule  is  laid  down  that  where  one  apouse 
calls  the  other  as  a  witness,  the  other  side 
ia  entitled  to  croas-examine  as  to  all  mat- 
ters brought  out  on  the  examination  in 
chief.  It  is  further  stated  in  this  opinion, 
however,  that  the  testimony  obtained  from 
the  witness  was  immaterial. 

In  Hobbs  t.  State,  53  Tex.  Crim.  Rep.  71. 
112  S.  W.  308,  neither  tbe  question  of 
wniver  nor  confidential  communications  is 
directly  discussed,  but  it  is  held  that  where 
the  defendant  in  a  criminal  prosecution 
calls  his  wife  to  testify  to  a  communication 
made  to  her,  the  state  may  subject  her 
credibility  to  such  testa  by  reasonable  cross- 
40  L.R.A.(N.S.) 


as  will  disclose  the  truthful- 
ness or  inaccuracy  of  any  statement  which 
slie  makes.  The  aame  rule  ia  applied  in 
Marah  v.  State,  64  Tex.  Crim.  Rep.  144,  112 
S.  \V.  320.  'Ehe  casea  apparently  go  only 
to  the  question  as  to  whether  the  cross-ex- 
amination of  the  wife  was  proper  within 
the  Te>:BS  rule  limiting  croaa-exami nation 
to  matters  gone  into  on  direct.  The  same 
appears  to  have  been  true  in  a  second  ap- 
peal of  the  former  cose.  55  Tex.  Crim. 
Rep.  290,  117  S.  W.  811, 

In  Columbia  k  P.  S.  R.  Co.  v.  Hawthorne, 
3  Wash.  Terr.  353,  10  Pac.  25,  wher«  a 
plaintiff  had  called  his  wife  to  testify,  it 
was  held  that  he  thereby  consented  that 
she  might  testify.  Only  this  general  state- 
ment appears  in  the  report  of  this  case, 
and  it  is  not  clear  that  any  confidential 
communications  were  involved. 

In  People  v.  Wood,  126  N.  Y.  249,  27 
N.  E.  362,  where  the  wife  of  the  defendant 
in  a  criminal  prosecution  was  called  aa  a, 
witneas  for  him,  the  question  of  waiver  was 
not  considered,  but  it  waa  held  that  the  de- 
fendant could  object  to  any  disclosure  of 
confidential  communications,  thereby  over- 
ruling the  holding  of  the  trial  court  that 
the  wife  waa  the  only  one  who  could  object 
to  disclosure  under  such  circumstancea. 

In  State  v.  Bell,  212  Mo.  Ill,  111  S.  W. 
24.  where  a  defendant  in  a  criminal  prose- 
cution called  hia  wife  as  a  witness,  it  was 
held  error  to  require  her  to  testify  as  to 
a  confidential  communication  with  her  hns* 
band;  but  no  question  of  waiver  was  dis- 
cus fed. 

See  note  to  Brown  v.  State,  34  L.R.A. 
(N.S.)  811,  as  to  comment  by  prosecuting 
attorney  on  failure  of  defendant  to  pro- 
duce witness,  as  ground  for  reversal  or  new 
trial.  W.  A.  E. 


uning  ii  ■dmiaaible  to  prove  that  be  wM 
anned  and  id  »  vicioiu  htunor. 

fCilltamt  T.  State,  4  Okl>.  Grim.  Bep. 
>i3,  114  Pm.  1114. 

Fumui,  P.  Jq  deliTered  the   opJDion 

of  tbe  wnrt; 

Pint.  Upon  the  trial  o(  tliU  cause,  tile 
itile  placed  Bichard  Nichols  on  the  stand 
to  totifj  in  rebuttal,  and,  orer  the  re- 
puted objections  of  counsel  for  appellant, 
aid  witneaa  was  permitted  to  state  that  he 
wu  pTewnt  aod  vitiWMed  tbe  difficulty  in 
vtich  tbe  an>e11aDt  killed  tbe  deceased,  and 
aid  witness  saw  the  appeihwt,  J.  C.  Hamp- 
bn,  jnrt  laefore  tbe  fatal  sbot  was  flied,  and 
tbit  the  vitneaa  saw  the.riglit  hand  of  the 
dKcated  at  tlie  time  he  wbb  afaot  by  appel- 
lut,  and  knows  what  the  deceased  was  do- 
isg  with  bis  right  hand  at  tiiat  time,  and 
lt>t  the  deceaaed  did  not  m^e  any  motion 
vith  his  rigbt  arm  toward  his  right  side 
BT  rigbt  panto'  poclcet  at  tbe  time  he  was 
ibot  by  appellant. 

CoDnsel  for  appellant  objected  to  the  in- 
trodiietion  of  this  testimony,  on  tbe  ^ound 
that  it  was  not  in  rebuttal  of  anytbing  toa- 
titicd  to  upon  the  part  of  appellant,  and 
■bonld  hare  been  introduced  as  evidence  in 
dief.  Appellant  was  a  witl\pss  in  his  own 
leliilf  and  testified  to  a  stato  of  facts 
'bich  were  intended  to  make  out  a  ease  of. 
Klf-detense. 

He  testified  that  be  wta  first  assaultod 
t?  tbe  deceased,  and  then  proceeds  to  testi- 
fy M  follows: 

A.  After  he  struck  that  lick,  it  staggered 
Be  liaek  a  step,  I  guess,  or  such  a  matter, 
ud  be  stopped  back  just  a  half  a  step,  I 
'wkon,  or  something  like  that.  I  know  he 
uidf  a  stop,  and  throwed  his  band  back  by 
bi*  r%ht  aide. 

Q.  Show  tbe  jury  tbe  position  ha  was  in, 
Jole. 

A.  I  dont  know  whether  I  can  show  it. 
1  can't  toll  jiut  exactly  where  his  hand  was. 
He  was  btiek  that  way;  I  couldn't  see  it. 
I  Wrd  him  exclaim,  "Damn  you,  I  wilt  kill 
pn,"  and  he  had  his  band  back  that  way. 
Q.  What  did  you  do  then,  Julel 
A,  L— 

ft.  Show  them  what  you  did. 
A.  I  jerked  my  gun  and  shot  as  quick  as 
I  conid;  juet  jerked  it  out  and  shoved   it 
rat  and  ahot.  , 

Fran  this  it  is  evident  that  the  appellant 
trifd  to  make  the  jury  believe  that  at  the 
lOM  he  fired  the  faUl  shot  he  had  reason- 
ible  ground  to  believe  that  the  deceased 
■u  attonpting  to  draw  some  weapon  with 
■hich  to  kill  him.  So  it  is  seen  that  the 
tntimony  admitted  on  tbe  part  of  the  state 
*af  flatly  contradictory  of  appellant's  evi- 
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dence.  While  the  testimony  of  tbe  witness 
Xichols  might  have  been  introduced  by  the 
stato  as  evidence  in  chief,  yet  it  does  not 
necessarily,  follow  Aat  it  should  therefore 
have  been  rejected  as  evidence  in  rebuttal. 
Tbe  introduction  of  such  evidence  is  a  mat' 
tor  of  discretion  with  the  trial  court,  and 
will  not  be  ground  for  reversal,  unless  an 
abuse  of  this  discretion  is  shown.  Shires 
T.  State,  2  Okla.  Crim.  Rep.  9B,  B9  Pae. 
1100;  Harvey  V.  Territory,  II  Okla.  160, 
S5  Pac.  837;  Cochran  v.  United  Stotes,  14 
Okla.  lOe,  TS  Pac.  072.  We  do  not  think 
that  the  court  erred  in  admitting  the  evi- 
dence objected  to. 

Second.  Mrs.  Lizzie  Fahy  testified  on  the 
part  of  the  stote  tliat  on  the  night  on 
which  the  deceased  was  killed  the  witness 
attended  an  entertainment  or  show;  that 
while  there  she  saw  the  appellant,  and  ' 
heard  him  say  to  Mr.  Boysdon  something 
about  someone  taking  property  away  from 
him  at  Savannah,  and  beard  appellant  say: 
"I  ain't  going  to  stand  it;  before  I  will  let 
them  have  it,  I  will  knock  the  block  of 
them.  No;  I  will  shoot  it  off  of  them." 
She  also  beard  appellant  say  in  the  same 
conversation,  "1  was  man  enough  to  serve  a 
term  in  the  penitentiary  once,  and  I  am 
man  enough  to  serve  another  torm."  Appel- 
lant objected  to  all  of  this  testimony,  upon 
tbe  ground  that  it  was  incompetent,  irrel- 
evant, and  immaterial.  The  same  witness 
testified  that  after  tbe  show  broke  up  and 
the  parties  started  home,  the  shooting  oc- 
curred in  which  the  decea'eed  lost  his  life. 
Mrs.  Mary  Boysdon,  a  witness  for  the  state, 
testified  that  she  heard  the  same  conversa- 
tion and  statement  made  by  appellant  as 
previously  testified  to  by  Mrs.  Fahy,  and 
that  the  conversation  occurred  an  hour  or 
two  before  the  time  of  the  shooting.  To 
this    testimony,    the    same    objection    was 

Ira  Smith  testified  in  behalf  of  the  stote 
that  he  was  present  at  the  show  whicli  waa 
given  juat  before  the  difficulty  in  wliicb  the 
deceased  lost  hia  life.  That  he  saw  tbe  ap- 
pellant there.  Thkb  he  heard  the  appel- 
lant say:  "I  have  settled  that  McQreggor 
matter;  but  old  man  Lamb  is  trying  to  get 
the  rest  of  what  I  have  got,  and  he  hoe 
started  something  be  can't  get  away  with." 
Witness  then  said  to  appellant:  "I  under- 
stand that  you  and  old  man  Lamb  are  lodge 
brothers  and  belong  to  the  same  lod)(e.  and 
n  few  minutes'  conversation  with  you  might 
be  worth. a  whole  lot  to  me."  That  appel- 
lant said  that  he  and  Macon  Green  and  an- 
other man  were  going  tn  get  the  old  man 
that  night,  and  said,  "Will  you  stay  with 
met"  To  which  witness  replied.  "I  will  do 
anything  I  can  for  you  that  is  right."  That 
witness   and   appellant  then   tdok   a   drink. 
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and  about  that  time  Dr.  BappolM  pa«ud 

along,  and  appellant  says,  "Tbere  goea  the 
Bon  of  a  bitch  now,"  and  aaid,  "Let  him 
take  this,  it  he  can,"  dnd  produced  a  ^n. 
That  witness  told  appellant  that  tbe  man 
passing  waa  Dr.  Rappolee.  Appellant  then 
hollered  and  aaked  the  man  if  he  waa  Dr. 
Rappolee.  The  man  replied,  "yei,"  and  ap- 
pellant aaked  him  to  come  back  and  take  a 
drink.  That  appellant  told  witneas  that  he 
was  going  to  get  the  deceased  at  hia  front 
yard  gate,  or  between  the  place  where  the 
show  waB  being  held  and  the  front  yard 
gate.  That  witness  saw  a  pistol  in  the 
hands  of  appellant  at  the  time.  When  ap- 
pellant was  upon  the  witneas  stand,  be  was 
asked  with  reference  to  these  conversations. 
He  testified  that  he  did  use  some  such  lan- 
guage. 
'  In  the  light  of  this  evidence,  we  think 
that  the  testimony  of  Mrs.  Liuie  Fahj  and 
Mrs.  Mary  Boysdon  was  properly  admitted, 
because  it  t«nded  to  prove  that  the  appel- 
lant was  armed  and  in  a  vicious  humor 
just  before  the  killing,  and  it  threw  light 
upon  the  main  transaction. 

In  the  case  of  Williams  v.  Stat«,  4  Okla. 
Crim.  Rep.  623,  114  Pac.  1114,  this  court 
held  that  any  fact  is  admissible  in  evidence 
which  tends  to  shed  light  upon  the  intention 
of  a  defendant  in  the  commission  of  a  crime 
for  which  he  is  upon  trial,  even  though  it 
nay  prove  a  separate  olTenae.  In  a  homi- 
cide case,  it  is  competent  to  put  in  evidence 
tl»e  actions,  conduct,  and  general  demeanor 
of  a  defendant  before  the  killing,  for  the 
purpose  of  proving  he  was  armed  and  in  a 
vicious  humor,  provided  that  such  conduct 
is  so  near  the  time  of  the  homicide  as  to 
tend  to  show  the  state  of  mind  of  the  de- 
fendant at  the  time  of  the  killing.  For  a 
full  discussion  of  this  question  and  citation 
of  authorities  thereon,  see  Williams  v. 
State,   supra. 

Third.  Upon  the  trial  of  this  case,  in 
the  closing  argument  for  the  prosecution, 
counsel  for  the  state  addressed  the  jury  as 
follows:  "Ah,  gentlemen,  ia  it  not  a  re- 
markable fact,  further,  *  that  he  builds  his 
defense  upon  what  his  wife  toM  him,  and 
she  sits  here  by  his  sideT  Under  the  law, 
she  is  a  competent  witness  in  hie  behalf; 
but  the  state  is  not  permitted  to  reach  but 
and  place  her  upon  the  stand  against  him. 
Her  mouth  is  closed,  so  far  as  the  state  is 
concerned.  If  what  he  says  about  her, — 
if  whnt  he  saye  that  she  aaid  to  him  ia  true, 
if  it  is  unlike  what  l>e  says  everybody  else 
told  him,  why  in  the  name  of  human  justice 
ilmi't  he  put  her  on  the  stand  and  have  her 
tell  about  it?"  This  argument  was  objected 
to  by  counsel  for  appellant,  and  a  motion 
was  made  requesting  the  court  to  exclude  it 
from  the  jury.  This  motion  was  overruled, 
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to  which  mling  of  tha  court  appellant  ex- 
cepted. These  facta  all  appear  by  proper 
recitals  in  the  case  made. 

In  the  case  of  Rhea  t.  Territory,  3  Okla. 
Crim.  Rep.  231, 105  Pac.  314,  this  court  held 
that  in  a  criminal  case,  where  it  appears 
from  the  record  that  the  wife  of  a  defendant 
is  a  material  witness  in  the  caxe  in  his  be- 
half, and  be  does  not  place  her  on  the  wit- 
ness stand,  such  failure  upon  the  part  of 
the  defendant  to  call  his  wife  as  a  witness 
may  be  commented  upon  by  counsel  for  tlie 
state.    We  are  still  ot  the  same  opinion. 

Counsel  for  appellant  rely  upon  §  0634, 
Comp.  Laws  1900,  which  is  as  fallows:  "Kx- 
cept  as  otherwise  provided  in  chapters  [89] 
on  Procedure  —  Criminal,  and  [90]  Pro- 
cedure— Criminal — Before  Justice,  the  rules 
of  evidence  in  civil  cases  are  applicable  also 
in  criminal  cases;  provided,  however,  that 
neither  husband  nor  wife  shall  in  any  case 
be  a  witness  against  the  other  except  in  a. 
criminal  prosecution  for  a  crime  committed 
one  against  the  other,  but  they  may  in  all 
cases  be  witnesseb- for  each  other,  and  shall 
be  subject  to  cross-examination,  as  other 
witnesses,  and  shall  in  no  event  on  a  crim- 
inal trial  lie  permitted  to  disclose  conunun]- 
catioiiB  made  by  one  to  the  other  except  on 
a  trial  of  an  olTense  committed  by  one 
against  the  oUier." 

In  their  brief,  counsel  for  appellant  say : 
"If  the  wife  had  been  called  as  a  witness  by 
the  defendant,  she  could  not  have  divulged 
communications  made  by  her  to  her  hue- 
band,  the  defendant,  at  that  time,  and  could 
not  have  divulged  communications  made  by 
her  husband  to  her."  With  this  contention, 
we  cannot  a^ree.  It  makes  a  discrimination 
against,  and  places  a  burden  upon,  the 
marital  relation.  The  true  purpose  and  ef- 
fect of  this  statute  is  to  protect  conHdenttal 
conimuuications  between  the  husband  and 
wife,  where  such  communication  a,  if  testi- 
fied to  by  either  the  husband  or  wife,  would 
be  injurious  to  the  party  against  whom  the 
eviilcnce  was  admitted.  It  would  indeed 
be  a  narrow  and  unjust  construction  of  this 
statute  to  hold  that  it  deprives  the  husband 
of  any  testimony  which  his  wife  could  give 
in  hia  behalf,  which  would  be  conpetent  if 
she  was  not  hia  wife. 

Section  6487,  Comp.  Lawa  1609,  ia  as  fol- 
lows: "The  rule  of  common  law  that  penal 
statute  are  to  be  strictly  construed  has  no 
application  to  this  chsipter.  This  chapter 
establishes  the  law  of  this  state  respectini; 
the  subjects  to  which  it  relates,  and  its  pro- 
visions and  all  proceedings  under  it  are  to 
be  liberally  construed,  with  a  view  to  pro- 
mote its  objects,  and  in  furtherance  pf  jua- 

We  therefore  hold  that  the  object  of  this 
statute,  with  reference'to  the  testimony  of 
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tht  wife  or  hnttNuid  againat  or  in  favor  of 
tiw  other,  was  adopted  for  the  purpoM  of 
prolccting  coatldeiitiail  relstioiu  between 
Ibem.  *Dd  n-aa  intended  for  tbs  benefit 
botii  hnaband  and  wife,  and  it  oannot  be 
conatiued  so  aa  to  deprive  either  of  them  of 
■■}'  rigbt  which  the]'  would  j^therwiw  have-, 
ud  thtt  it  JB  competent  for  the  wife  or  hus- 
bind  to  testify  as  to  any  communication 
paaiiiig  between  them  which  might  be  1 
Gclit  tc  the  party  upon  trial,  provided  only 
lUt  such  communication  was  otherwise  free 
from  objectiona,  and  that  auch  wife  or  hua- 
bind  is  called  aa  a  witness  by  the  other. 

Sociely  is  interested  in  preserving  the 
tarmony  of  the  marriage  relatione,  and  any' 
thiBg  r.tiich  tends  to  disrupt  those  relations 
ii  to  be  diecountenanced.  The  law  therefore 
protects  all  those  private  eonSdencea  whicb 
lit  relation  of  husband  and  wife  hold  aa 
Mcred,  the  disclocure  of  which  might  intio- 
dntt  strife,  malevoience,  and  discord  into 
Uk  married  life. 

For  a  splendid  brief  and  citation  of 
tboritiea  on  the  subject  of  communications 
mtde  in  confidence  as  privileged  communica- 
lions,  see  Plunkett  v.  Hamilton,  136  Ga.  72, 
J5  LJti.(N.S.)  583,  70  8.  E.  7BI.  Ann. 
Cu.  1912  B,  123S. 

To  further  illustrate  the  principle  that  a 
Hstnte  should  be  so  construed  aa  to  accom- 
pliih  the  purpoae  for  which  it  was. enacted, 
"C  will  take  the  statute  which  makes  it  a 
crime  for  any  person  confined  in  prison  to 
recipe  therefrom,  or  for  any  person  to  as- 
iiit  any  prisoner  so  confined  in  escaping. 
Tne  statute  does  not  say  a  word  as  to. the 
legality  of  the  confinement,  or  as  to  the  in< 
Urtioa  with  whicb  tbe  escape  v  made  or 
iided  to  be  made.  On  the  face  of  the  atat- 
nle.  tbe  offense  Is  complete  when  any  per- 
vn  confined  in  jail  as  a  prisoner  escapes 
or  is  aided  to  escape  therefrom.  Suppose 
that  a  man  is  confined  as  a  prisoner  in  jail 
■ithout  warrant  or  the  leaat  show  of  lawful 
inCluiTity,  who  will  contend  that  it  would 
^  an  ofTeose  for  such  person  to  escape 
from  such  confinement,  and  to  regain  liber- 
Ij"!  Grant  that  a  prisoner  ia  legally  oon- 
flntd,  suppose  tbe  jail  catches  on  fire,  and 
be  escapes  therefrom  to  save  his  life,  or 
■nppose  that  the  jailer  is  absent,  and  other 
P^noDB  assist  a  prisoner  so  confined  to 
(wape  from  jail,  who  will  be  bold  enough 
>o  «ay  that,  nnder  either  of  these  circum- 
uneea,  a  crime  has  been  committed  T  Yet, 
in  each  of  them,  the  letter  of  the  law 
"mid  be  violated.  Suppose  a  hueband,  np- 
nn  his  return  to  hia  home,  finds  that  during 
tis  absence  a  bnital  crime  has  been  commit- 
W  opon  bis  wife,  and  she  informs  him 
tliat  her  despoiler-had  threatened  to  kill  her 
and  her  husband  also,  if  she  dared  to  tell 
of  the  outrage  committed  upon  her,  and,-  on 
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account  of    what   bod   happened   and   the 

threat  made,  the  husband  kills  this  man 
under  circumatances  which  would  raise  the 
issue  of  self-defense,  would  it  not  be  an 
outrage  upon  humanity  and  a  travesty  up- 
on justice  to  say  that  tbe  wife  was  incom- 
petent as  a  witness  in  such  case  in  her  hus- 
band's behalf,  aa  to  tbe  facts  which  she  had 
communicated  to  himi  There  was  an  ancient 
act  of  Parliament  that  whoever  shed  blood 
on  the  streets  of  London  should  be  guilty  of 
a  felony.  A  man  fell  down  in  a  fit  on  the 
streets  of  London.  A  doctor  was  sent  far, 
who  bled  the  man  to  relieve  his  mjtlady. 
This  doctor  was  arrested,  tried,  and  convict- 
ed for  shedding  blood  on  the  streets  of  Lon- 
don; but,  on  appeal  to  the  House  of  Lords, 
it  was  declared  by  that  body  that,  while  he 
had  violated  tbe  letter  of  the  law,  he  had 
not  violated  its  spirit;  that  the  law  bad 
been  enacted  by  Parliament  for  the  purpose 
of  suppressing  breaches  of  the  peace,  af- 
frays, and  riots  on  the  streets  of  London, 
and  that  this  was  its  sole  purpose;  and  that 
it  did  not  include  within  its  penalty  any 
acta  which  were  done  for  the  preEervation 
of  the  peace  or  of  human  life.  But  we  have 
even  a  higher  authority  than  tliis.  If  we 
go  to  the  source  of  all  law,  Sacred  Writ,  we 
will  find  writUn  there:  "The  letter  killeth; 
'tis  the  spirit  that  giveth  life."  Looking, 
then,  to  the  intent  and  purpose  of  the  stat- 
ute, rather  than  to  its  letter,  it  would  be  an 
insult  to  the  intelligence  of  the  legislature 
and  to  American  manhood  and  womanhood 
to  hold  that  the  leglilature  intended  to  re- 
fuse to  permit  a  wife  to  testify  as  to  com- 
munications made  by  her  to  her  husband 
which  would  assist  in  presenting  a  defense 
in  his  behalf.  This  court  will  never  hold 
tbat  a  husband  is  not  justified  in  believing 
his  wife,  and  in  acting  upon  communications 
received  from  her,  and  that  when  he  so  acts 
that  she  ia  not  a  coropetent  witness  regard- 
ing such  communications  in  hia  behalf,  pro- 
vided only  that  such  communications  arc 
otherwise  competent  ss  testimony. 

In  the  case  of  Evans  v.  State,  5  Okla. 
Grim.  Rep.  843,  34  L.R.A.(N.S.)  577,  115 
Pac.  809,  Judge  Doyle,  in  duscussing  privi- 
leged communications  made  by  a  client  to 
his  attorney,  says:  "The  statute  is  for  the 
benefit  of  the  client,  not  the  attorney;  and 
such  communications  are  permanently  pro- 
tected from  diacloaure,  except  where  the  cli- 
ent waivea  the  protection."  The  same  fun- 
damental rule  applies  to  all  privileged  com- 
munications. The  husband  or  wife  may' 
waive  the  provisions  of  the  statute. 

We  believe  that  the  remarks  made  by  the 
prosecuting  attorney  in  this  ease  were  fully 
justified  by  the  evidence;  and  wc  believe 
the  court  did  not  err  in  refusing  to  exclude 
them  from  the  jury.   This  court  stands  un- 
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compromi singly  for  the  enforcement  of  the 
law;  and  when  it  ii  shown  by  tlie  record 
that  a  party  charged  with  crime  is  guilty, 
and  that  he  haa  been  fairly  convicted,  this 
'Court  can  be  depended  upon  to  sustain  such 
conviction. 

We  have  examined  the  record  carefully, 
and  we  have  no  doubt  aa  to  the  guilt  of  ap- 
pellant. The  only  question  is  as  to  whether 
or  not  he  should  have  been  convicted  of 
murder  or  manslaughter.  The  jury  having 
seen  fit  to  Rnd  him  guilty  of  the  lower  of- 
fense, he  should  be  exceedingly  thankful 
therefor.  We  do  not  hesitate  to  say  that,  if 
the  jury  had  convicted  him  of  murder  and 
assessed  his  punishment  at  death,  it  would 
have  been  sustained.  There  is  considerable 
«vidence  in  the  record  tending  to  show  that 
the  deceased  and  the  defendant  were  both 
bad  men;  hut  this  in  no  vise  justifies  or 
mitigates  the  offense  committed. 

We  And  no  error  in  the  record.  The  judg- 
ment of  the  lower  court  is  therefore,  in  all 
things,  afhrmed. 

Doyle,  J.,  concurs.  Armslrong,  J., 
having  presided  at  the  trial  of  appellant  in 
the  court  helow,  was  disqualified,  and  did 
not  participate  in  the  consideration  and 
decision  of  the  case  in  this  court. 


SOUTH  DAKOTA  SUPREME  COURT. 

CHARLES  L.  HYDE,  Appt., 
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Eminent  domain  —  operation  of  rall- 
roBd  —  Injury  to  adjoining  property 
—  liability. 

1.  A  railroad  company  acting  under  the 
power  of  eminent  domain  ia  nut,  although 
the  Constitution  forbids  damaging  prop- 
erty for  public  use  without  compensation, 
liable  for  diminution   in  value  of  property 


near  which  it  locate*  its  tracks  and  depot 
grounds,  because  of  the  smoke,  dust,  noiee, 
and  trembling  of  the  earth  due  to  the  prop- 
er management  of  the  road. 
Same  —  closing  bighwsy  —  liability. 

2.  A  railroad  company  is  not,  under  a 
Constitutioii  forbidding  the  .damaging  of 
property  for  public  use  without  compensa- 
tion, liable  for  the  diminution  in  value  of 
private  property  because  of  inconvenience 
caused  hj  the  closing  of  streets  not  abut- 
ting on  the  property,  but  which  afford  ac- 
cess to  it,  where  communication  between 
the  property  and  the  general  systen  of 
highways  still  remains. 

(Haney,  J.,  dissents.) 

(May  7,   1012.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brown  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  been  caused 
by  the  construction  and  operation  of  de- 
fendants' lines  of  railway.     Affirmed. 

The  tacts  are  stated  in  the  opinion. 

Messrs.  Taubman  A  Williamson,  for 
appellant : 

Plaintiff  is  entitled  to  recover  for  inci- 
dental and  consequential  damages. 

Omaha  Horse  R.  Co.  t.  Cable  Tramway 
Co.  32  Fed.  727 ;  Omaha  v.  Kramer,  25  Neb. 
480,  13  Am.  St.  Rep.  604,  41  N.  W.  20S ; 
Scarle  v.  Lead,  10  8.  D.  312,  39  LR.A. 
345,  73  N.  W.  101;  Hyde  v.  Fall  River, 
IBB  Mass.  439,  2  L.R.A.(N.S.)  269,  75 
N.  E.  053 ;  Smith  v.  St.  Paul  M.  &  M.  «.  Co. 
30  Wash.  355,  70  L.R.A.  1018,  108  Am.  St. 
Rep.  880,  81  Pac.  840:  Baltimore  t  P.  R, 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.  710:  Loais- 
Tille  ft  N.  Terminal  Co.  v.  Leiljett,  1  L.R.A. 
(N.8.)  1,  note;  Cogswell  v.  New  York,  N. 
H.  &  H,  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  S37;  Lake  Erie  4  W.  R.  Co. 
V.  Scott,  132  III.  420,  S  LR.A.  330,  24  N.  E. 
78;  Shepherd  v.  Baltimore  k  0.  R.  Co.  ISO 
U.  S.  4Ze,  32  L.  ed.  070.  0  Sup.  Ct  Rep. 
608;  McElroy  v.  Kansas  Citv,  21  Fed.  257; 


Kote.  —  Rtoht  under  crmaUtutlonal  pro- 
viMon  againgt  "damagino''  private 
propertfi  for  public  use  utlthout  ci 
peniiatlon,  to  compensation  for  c 
aequentiat  damages  to  property,  no 
part  of  which  iit  talten,  from  smolce, 
noise,  dust,  etc.,  incident  to  ordinary 
operation  of  railroads. 

This  question  is  discussed  in  the  note  to 
'I'iiiewater  R.  Co.  v.  Sliartier,  17  L.R.A. 
(N.S.I  1053-  Since  that  note  it  haa  beer 
lield  that  a  constitutional  provision  that 
private  property  shall  not  be  taken  or 
"damaged"  without  compensation  entitles 
the  owner  to  damages  from  a  railroad  com- 
rnnv.  on  account  of  smoke  and  cinders  car- 
40  L.R.A.(N.S.) 


ried  upon  his  property  by  ordinary  cur- 
rents of  wind,  but  not  bv  unusual  currents, 
Illinois  C.  R.  Co.  v.  Elliot,  120  Kv.  121, 
110  S.  W.  817. 

So,  in  Idaho  A  W.  N.  R.  Co.  v.  Nagle.  108 
C.  C.  A.  578,  184  Fed.  508,  the  Federal 
court,  following  the  decisions  of  the  Wash- 
ington supreme  court,  held  that  the  jarrin;; 
of  the  earth  by  the  operation  of  trains,  and 
the  casting  of  soot  and  cinders  upon  ad- 
joining property,  and  the  emission  of  smoke 
physically  injuring  such  property,  are  dam. 
ages  within  the  meaning  of  such  a  consti- 
tutional provision. 

So,  damages  from  smoke,  cinders,  and 
aalies  thrown  from  locomotives  are  recover- 
able     under     a     constitutional     provision 


im. 
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Gwno^Ul*,  H.   ft   W.   E.   Co.   t.   H»11,   78 

Tn.  109,  a  L.R.A.  2S8,  22  Am.  St.  Rep.  42, 

U  &  W.  259. 
Uemn.  George  W.  Seevers  and  CJamp* 

Ml  A  Waltop,   for  reapondentB : 
Fliiatifl  has  auffered  no  damage  for  which 

u  ■  nutter  at  Uw  be  could  recover. 
Smith  r.  St.   Paul,  M.  ft  M.   R.   Co.   39 

VCuk  355,   70   L.R.A.   1018,   109   Am.   St. 

Erp.  889,  SI  Pac.  840;  Cnm  t.  LacoDia, 
;i  N.  H.  41,  57  L.R.A.  232,  51  Atl.  835; 
DtTJs  T.  Hampshire  County,  153  Mass.  21S, 
1!  L.RA.  750,  26  N.  E.  848;  Buhl  t.  Fort 
Street  Union  Depot  Co.  98  Mich.  696, 
°3  L.H-A.  382,  57  N.  W.  829;  Eftflt 
St  Louia  T,  CFlynn,  119  111.  204,  59 
Ala.  Rep.  795,  10  N.  E.  395;  McGee'i 
AppMl,  114  Pa.  470,  8  Atl.  237;  Stan- 
oood  T.  Maiden,  157  Mass.  17,  16  L.R.A. 
-^91.  31  N.  B.  702;  Qlasgow  t.  St.  Louia, 
107  Mo.  204,  17  S.  W.  743;  Aldrich 
[.  llelropoliUn  West  Side  £lev.  K.  Co.  195 
riL  458,  57  h-TLA.  237,  63  N.  E.  155; 
Oiicago  V.  Union  Stock  Yards  ft  Transit 
Co.  164  HI.  224,  35  L.R^  281,  45  N.  K 
4J0:  Illiooia  C.  R.  Co.  v.  Trustees  of 
Schools,  812  111.  406,  72  N.  E.  39;  Bennett 
T.  Long  laUnd  R.  Co.  181  N.  Y.  431,  74 
.N'.  &  418;    Pennsylvania   R.   Co.  v.   Uar- 

>«iinit  damaging  property  without  coin- 
r*iustion.  Danville  ft  I.  H.  K.  Co.  v.  Tid- 
rick.  137  HI,  App.  653, 

And  likewise  damages  from  vibration  or 
ju  Irom  paesiiig  trains,  resulting  in  a  di- 
rta  physical   disturbance   of   the  property. 

Bat  tbere  ean  be  do  recovery  under  such 

I  provision  by  reason  of  mere  noise  from 
^  operation  of  a  traction  company's  road 
upon  its  own  property.  Griveau  v.  South 
Uieago  City  E.  Co.  130  III.  App.  519. 

Nor  is  the  operation  of  trains  and  en. 
lines  on  tracks  lawfully  constructed  for 
tlif  purpose  of  switching  and  making  up 
tnin^,  near  a   church,   the  effect   of  which 

II  to  interrupt  religious  services  in  conse- 
I'li'nre  of  the  noise,  a  damaging  of  property 
s'.thin  the  meaning  of  such  a  conatitutjon- 
■1  provision.  Church  of  Jesus  Clirist,  L. 
0.  S.  V.  Or^on  Short  Line  R.  Co.  36  Utah, 
i38.  23  LJl.A,(N.S.}  800,  140  Am.  St.  Rep. 
Sltl,  103  Pac.  243,  And  see  Hydk  v.  Mihue- 
Wa,  D.  a  p.  R,  Co. 

^or  are  noise,  smoke,  and  dust,  and  other 
iLconveniencea  and  discomforts  which  muet 
Ik  borne  by  the  general  public,  occasioned 
l>7  ttte  operation  of  a  railroad  in  the  street, 
rHoverable  under  a  constitutional  provigion 
l^  property  shall  not  be  taken,  "injured, 
w  destroyed"  without  compenBation.  Wil' 
>odc  V.  Beaver  Valley  R.  Co.  222  Pa.  590, 
T2  Atl.  237,  B.  c.  on  subsequent  appeal,  229 
Pi.  528,  79  Atl.  138. 

N'or  can  there  be  any  recovery  under  such 
•  pTovisioD,  for  noise,  vibration,  and  dirt 
Imi  the  operation  of  a  railroad.  Wunder- 
!,ich  V.  Pennsylvania   R.   Co.  223  Pa.   114, 


chant,  119  Pa.  641,  4  Am.  St.  Rep.  659,  13 
Atl.  690;  Pennsylvania  R.  Co.  v.  Lippincott, 
116  Pa.  472,  2  Am.  St.  Rep.  6IS,  9  AtL 
871;  Austin  v.  Augusta  Terminal  R.  Co. 
103  Ga.  671,  47  L.R.A,  765,  34  S.  E.  852; 
Van  De  Vera  t,  Kansas  City,  107  Mo.  83, 
28  Am,  St.  Rep.  306,  17  8.  W,  605;  Brown 
V.  Ban  Francisco,  124  Cal,  274,  57  Pac  82; 
Gilbert  V.  Greeley,  S.  L.  ft  P.  R.  Co.  13 
Colo,  601,  22  Pac,  814;  Morgan  v.  Des 
Moines  ft  St.  L.  R.  Co.  64  Iowa,  589,  52 
Am.  Rep.  462,  21  N.  W.  96;  RochetU  v. 
Chicago,  M.  k  St.  P.  R,  Co.  32  Minn.  201, 
20  N.  W.  140;  Carroll  v.  Wisconsin  C.  R, 
Co,  40  Minn.  168,  41  N.  W.  681;  Presbrey 
v.  Old  Colony  ft  N,  R.  Co.  103  Mass,  6; 
Rude  V.  St.  Louis,  93  Mo.  408,  6  S.  W.  257 ; 
Heller  V,  Atchison,  T.  ft  5,  F,  R.  Co,  28 
Kan,  625;  Dantzer  v.  Indianapolis  Union  R. 
Co,  141  Ind.  604,  34  L,R,A.  769,  50  Am, 
St.  Rep.  343,  39  N.  E.  223;  Clute  v.  North 
Yakima  ft  Valley  R.  Co.  62  Wash,  531,  114 
Pac.  513;  Church  of  Jesus  Christ,  L.  D.  8. 
V,  Oregon  Short  Line  R.  Co,  36  Utah,  238, 
23  L.R.A.(N.S.)  860,  140  Am.  St  Rep.  819, 
103  Pac.  243;  Smith  v.  St.  Paul,  M.  ft  M. 
R.  Co,  39  Wash.  355,  70  L.R.A.  1018,  109 
Am,  St.  Rep.  889,  81  Pae.  840;  Campbell 
V.  Metropolitan  Street  R.  Co.  82  Ga.  320, 

Generally  as  to  the  right  of  an  abutter 
to  compensation  for  railroads  in  streets,  see 
note  to  Rasch  v.  Nassau  Electric  R.  Co.  36 
L.R,A.(N.S.)  673,  and  especially  with  refer- 
ence to  the  effect  of  a  constitutional  pro- 
vision against  "damaging"  property,  and 
special  injuries,  on  pages  741  et  seq.  of  that 

It  is  to  be  observed  that  neither  the  pres- 
ent note  nor  the  one  which  it  supplements 
deals  with  the  question  whether  an  allow- 
ance may  be  made  for  daniaf;eB  of  the  kind 
under  consideration,  in  condemnation  pro- 
ceedings where  part  of  the  property  has 
been  taken.  In  this  connection,  see  note  to 
Idaho  ft  W.  R.  Co,  v.  Columbia  Conference, 
38  L.R.A,(N.S.)  497,  as  to  allowance  for 
noise  in  proceedings  to  condemn  a  railroad 
right  of  way. 

Nor  do  these  notes  deal  with  the  right 
to  recover  such  damages  on  the  ground  of 
nuisance.  In  that  connection,  see  note  to 
Ferrpll  v.  Chesapeake  ft  0,  B.  Co.  32  L.R.A. 
(N.S.)  371,  as  to  the  liability  of  a  rail- 
road company  tor  creating  a  nuisance,  in 
connection  with  the  note  to  Louisville  ft  N. 
Terminal  Co.  v.  Lellvett,  1  L.R.A.  (N.S.) 
49,  as  to  the  effect  of  legislative  authority 
upon  liability  for  private  nui< 

As    to    right    of    property    i 


B  of   B 


B  fro 


shut 


■fered  with  by  closing  of  adjo 
ing  street  or  portion  of  street  upon  which 
he   ia   situated,   see   notes  to  Hvde  v.   Fall 
River,  2  L.R.A.(N.S.)  260;  Newark  v.  Hatt, 
30  L.R.A.(N.S.)  637. 

G.  H.  P. 


,vGoo<^lc 
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9  S.  E.  1078;  New  Orleana,  Ft.  J.  k  O.  I. 
R.  Co.  V.  Bftrton,  43  Lti.  Ann.  171,  S  So. 
19;  Carroll  v.  Wisconsin  C.  R.  Co.  40  Minn. 
168,  41  N.  W.  861;  Jones  v.  Erie  ft  W.  Val- 
ley R.  Co.  151  Pa.  30,  17  L.RA.  768,  31 
Am.  St.  Rep.  722,  25  At).  134. 

WbitiDC,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  to  recover  dam- 
■gee  which  plaintiff  alleged  he  bad  luffered 
through  the  acta  of  defendants.  Upon  the 
trial  before  the  circuit  court  and  jury,  de- 
fendants objected  to  the  introduction  of  any 
evidence  under  the  complaint,  basing  their 
objection  upon  the  ground  that  such  com- 
plaint did  not  state  facts  constituting  a 
cause  of '  action.  The  objection  wac  sui- 
tained,  and  verdict  for  defendants  directed. 
Judgment  having  been  rendered  upon  such 
verdict,  plaintiff  appealed  to  this  court,  and 
ID  his  brief  states:  "There  is  but  one 
question  in  this  case.  Plaintiff  contends 
that  he  is  entitled  to  recover  for  incidental 
and  consequential  damages.  Defendant  re- 
sists this  contention,  and  claims  that,  inas- 
much as  the  defendants  constructed  and  are 
operating  their  line  of  railway  upon  their 
own  land,  the  plaintiff,  even  tliough  dam- 
aged, cannot  recover."  The  cause  has  been 
presented  to  this  court,  both  by  the  briefs 
and  oral  arguments,  as  though  it  were  an 
appeal  from  an  order  sustaining  a  demurrer 
to  the  complaint  vhen  such  demurrer  had 
been  interposed  before  answer,  and  it  will 
be  so  treated  by  this  court. 

The  facts  which  such  demurrer  would  ad- 
mit are,  in  substance,  as  follows:  Plaintiff 
is  the  ownet  of  numerous  lots  in  a  row  of 
blocks  running  east  and  weet  witliin,  but 
at  the  extreme  southern  end  of,  the  city  of 
Aberdeen.  There  is  no  highway  on  the 
south  side  of  such  btoclcs,  but  there  is  a 
street  along  the  north  side  thereof,  and 
there  are  streets  between  such  blocks,  which 
last-mentioned  streets  originally  extended, 
without  interruption,  to  the  north  through 
said  city.  The  defendants  acquired  the  row 
of  blocks  next  north  of  the  row  where  plain- 
tiffs property  is  situate,  and,  entering  said 
city  from  tlie  southeast  with  their  right  of 
way,  defendants  entered  upon  such  row  of 
blocks  acquired  by  them,  and  used  the  same 
for  a  railroad  right  of  way  running  westerly 
across  the  south  end  of  such  city.  Defend- 
ants used  no  part  of  the  street  adjoining 
plaintiff's  property  on  the  north,  but  did 
cross  all  the  streets  running  north  from 
plaintilTs  property,  and  closed  two  of  such 
streets  where  the  same  crossed  their  riplit 
of  way.  There  were  at  least  two  streets 
east  of,  and  parallel  to,  and  two  streets 
west  of  and  parnllel  to,  those  closed,  whicb 
were  not  closed  by  such  right  of  way,  and 
40  L.R.A.(N.S.) 


the  street  running  east  and  west  along  the 
north  side  of  plaintiff's  property  connected 
with  all  of  said  open  streets.  It  does  not 
appear  that  there  are  any  structures  upon 
plaintiff's  property.  The  defendants  have 
constructed  a  line  of  railroad,  depot 
grounds,  coal  bins,  water  tanks,  depot,  and 
engine  house  upon  the  row  of  blocks  owned 
by  them;  their  exact  location  as  relates  to 
the  property  of  plaintiff  not  appearing. 

This  is  not  an  action  asking  equitable 
relief  by  way  of  injunction;  and,  while  the 
plaintiff,  in  one  paragraph  of  his  complaint, 
has  set  forth  many  sources  of  alleged  in- 
jury, the  only  allegation  of  said  complaint 
upon  which  he  predicates  his  claim  for 
money  damages  are  those  found  in  para- 
graph  XI.  of  such  complaint.  We  must 
therefore  disregard  all  such  matters  as  are 
not  pleaded  as  grounds  for  the  recovery  of 
the  judgment  asked  for.  Paragraph  XJ.  of 
the  complaint  reads  as  follows ;  "That  the 
defendants  are  now  operating  said  system 
of  railway  and  running  trains  along  the 
tracks  of  the  same,  and  are  using  all  of  the 
space  between  Eleventh  and  Twelfth  avenues 
as  aforesaid,  as  switch  yards  and  depot 
grounds;  that  First  street  and  Second  street 
have  been  closed  to  travel  by  the  defend- 
anta,  and  no  crossings  are  maintained  over 
and  across  the  switch  jajda  and  depot 
grounds  of  the  defendants  at  First  and 
Second  streets,  and  that,  by  reason  of  the 
location,  construction,  operation,  and  main- 
tenance by  said  railway  company  of  said 
line  of  railway,  and  the  closing  and  croes- 
ing  of  said  streets,  as  aforesaid,  and  the 
continuous  operation  of  trains  over  and 
across  the  streets  aforesaid,  north  and  east 
of  the  property  of  the  plaintiff,  and  by 
reason  of  the  smoke,  dust,  noise,  and  tremb- 
ling of  the  earth  occasioned  by  the  opera- 
tion of  the  trains  of  the  defendants,  and 
the  location  of  the  depot  and  roundhouse 
across  or  over  the  streets  leading  from 
plaintiff's  property  to  the  city  proper,  the 


1  the  s 
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fifteen  thousand  ((15,000)  dollars.  Where- 
fore, plaintiff  demands  judgment  agwnst 
the  defendants  for  the  sum  of  fifteen  thou- 
sand (815,000)  dollars,  beaides  the  costs 
and  disbursements  of  this  action."  It  will 
thus  be  seen  that  plaintiff's  claim  (or  dam- 
ages is  based  upon  the  location,  construc- 
tion, maintenance  and  operation  of  the  line 
of  road  and  switch  yards,  such  operation 
causing  smoke,  dust,  noise,  and  trembling 
of  the  earth,  and  upon  the  closing  of  the 
streets  to  the  north  of,  but  not  adjacent 
to,  plaintifTs  property. 

We  shall  not  attempt  to  harmonire  the 
views  advanced  in  the  almost  numberleaa 
decisions  wherein  the  questions  presented  hy 
this  appeal  have  been  discussed.     All  that 
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«e  •h&U  atrivB  to  do  ia  to  call  attention  to 
wliat  we  d«em  cert&in  basic  propositiona 
vbich  Kem  to  have  been  frequentl;  rejected 
or  overlooked,  and  then  determine  the  prin- 
ciples that  ahoDld  control  under  the  facta 
presented  t^  the  complaint.  From  the  read- 
i^  of  appellant'a  brief,  it  ia  apparent  that 
be  baaea  hia  right  of  recovery  upon  the  use 
of  the  worda  "or  damaged"  in  S  13,  art. 
t,  at  the  Constitution  of  thia  state,  which 
wction  re«da:  "Private  property  ehall  not 
be  taJcen  for  public  nae,  or  damaged,  with- 
out jiut  compenaation  M  determined  by 
a  jurv,  which  ahall  be  paid  aa  iood  at 
it  can  be  aaoerttiined  and  before  poeseaaion 
ii  taken.  .  ,  ."  From  the  reading  of 
manj  of  the  deciaiona,  it  would  aeem  that 
Ibe  eoi^rta  have  frequently  held  that  the 
rigtit  of  action  to  leeover  damages  reatad 
upon  aonatittttional  provisions  similar  to 
the  aboTB.  Such  holdings  are  certainty  er- 
nmetmB.  We  would  cite  the  reader  hereof 
lo  the  excellent  discussion  found  in  a  case 
trara  a  atato  having  no  conatitutional  pro- 
vinioD  irhatsoever,  and  would  like  to  quote 
the  opiaion  in  full  if  space  permitted.  Sta- 
Um  T.  Norfolk  *  C.  H.  Co.  Ill  N.  C.  278, 
17  L.R.A.  838,  le  B.  B.  ISJ.  See  also  notea 
ia  17  I..R.A.  S38-S4Z. 

The  history  of  the  right  to  recover  for  the 
taking  or  damaging  of  property  nnder  the 
power  of  eminent  domain,  like  the  history 
of  sueti  power  itself,  extends  liack  long  prior 
la  onr  Const!  tat  ions,  either  Federal  or  state. 
He  powEr  of  eminent  domain  is  an  inher- 
ent right  vested  in  sovereignty  aa  a  neces- 
■ary  attribute  thereof;  but  long  before  the 
fonnding  of  the  American  Colonies  it  had 
bcrome  thoroughly  established,  as  part  of 
tbe  English  law,  that  it  was  unlawful  to 
lalie  the  property  of  an  individual  for  even 
a  public  use  without  making  due  compensa- 
tion therefor.  Tbe  taking  of  private  prop- 
er^ without  compensation  must  have  been 
especially  repugnant  to  a  people  such  aa 
tligae  who  founded  our  present  government, 
— Uie  very  comer  stone  of  which  js  the 
tipiality  of  man  before  the  law.  We  And 
that  some  of  the  courte  have  held  that,  even 
*here  there  was  no  constitutional  inhibi- 
tioB,  the  legislatore  had  no  power  to  take 
private  property  for  public  use  without  Just 
nnpenBation.  See  casea  cited  in  the  Staton 
Cue.  aapra-  The  framera  of  the  Federal 
Canetitntion  did  not  even  think  it  necessary 
to  place  therein  any  guaranty  of  this  rieht 
Cb  i««aTer  damages,  thus  showing  that  this 
rieitt  iraa  fully  recogniced.  The  guaranty 
win  be  ftmnd  In  the  Gth  Amendment.  Very 
W  of  the  Colonies  had  any  anch  guaranty 
in  their  fandamentol  laws,  and  most  of 
LVm  h«d  Dona  until  long  after  atotehood, 
*bi1e  owe.  North  Carolina,  has  never  seen 
It  to  place  nteh  a  guaranty  in  ber  Coostitn- 


tion.  Sooner  or  later  the  sovereign  author- 
ity, the  people,  protected  themaelvea  from 
any  attempt  upon  the  part  of  their  legis- 
latures to  deprive  them  of  tlieir  right  to 
recompense,  by  enacting  the  several  consti- 
tutional provisions  now  in  force.  In  the 
early  days  these  constitotional  provisions 
only  guaranteed  reimbursement  in  case  of 
a  "taking"  of  property,  and  tbe  result  was 
that  some  of  the  courts,  construing  tbe  word 
"property"  in  its  narrow  sense  as  the 
"thing"  owned,  rather  than  giving  to  it  tbe 
broader  and  truer  meaning  of  "the  exclu- 
sive right  to  possess,  enjoy,  and  dispose  of 
a  thing"  (Webster's  New  Int.  Diet.),  held 
that  there  was  no  provision  against  the 
mere  "damaging"  of  the  thing  which  was 
the  subject  of  property,  but  that  one  could 
recover  only  when  there  was  an  actual  "tak- 
ing of  the  thing."  See  Thompson  v.  Andros- 
coggin Biver  Jmprov.  Co.  04  N.  H.  S4S, 
and  case  of  Eaton  t.  Boston,  C.  ft  M.  R. 
Co.  61  N.  H.  604,  12  Am.  Rep.  147,  wherein, 
as  well  as  in  the  Staton  Case,  supra,  clear 
diseuasions  of  the  results  flowing  from  the 
misconstruction  of  the  word  "property"  are 

The  caaea  holding  to  this  narrow  conatmc- 
Uon  of  the  word  "property,"  and  holding 
that  no  recovery  couM  be  had  under  a  con- 
stitutional provision  guarantying  recom- 
pense only  where  there  had  been  a  "taking" 
of  the  thing,  were  clearly  in  error,  both  in 
giving  too  narrow  a  meaning  to  the  word 
"property,"  and  also  in  holding  that  the 
right  of  recovery  rested  upon  the  Constitu- 
tion rather  than  upon  the  common  law  or 
upon  an  inherent  right  superior  to  any  leg- 
islative  enactment.  The  result  of  these  de- 
cisions was  that  many  of  the  state*  amend- 
ed their  Conatitutions  by  inseiting  therein 
the  words  "or  damaged,"  or  equivalent 
words,  making  them  read,  in  effect,  tbe 
same  as  the  provision  of  onr  Constitution 
above  quoted-  Tbe  fact,  however,  remains, 
that  the  right  to  recover  damages,  whether 
the  injury  flows  from  a  "taking"  or  a  "dam- 
aging" of  the  property,  is  a  right  not  com- 
ing from  the  Constitution!  the  only  efTecte 
of  the  constitutional  provisions  being  to 
prevent  the  legislatures  from  depriving  the 
people  of  such  right,  and  granting  the  right, 
under  Constitutions  such  as  ours,  of  pre- 
venting the  "taking"  or  "damaging"  until 
the  recompense  is  made.  We  think  there 
can  be  no  question  but  that  the  including 
of  the  words  "or  damaged"  does  not  broad- 
en the  efl'ect  of  the  constitutional  provision 
over  what  it  would  be  were  the  word  "tak- 
en" alone  used  and  the  word  "property" 
given  ite  broad  meaning,  as  given  to  it  in 
the  New  Hampshire  cases,  supra,  and  that 
the  including  of  such  words  does  not  extend 
the  right  of  recovery  to  include  that  for  any 
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injury  for  which   damages  could  not  Im* 
been  recovered  at  commoa  lav. 

We  must  never  lose  eight  of  the  fact 
that  the  question  of  negligenw  baa  nothing 
nhatever  to  do  with  the  question  of  right 
to  recover  damages,  where  such  damages 
have  resulted  from  the  exercise  of  the  pow- 
er of  eminent  domain.  The  delegating  to  a 
person  or  corporation  of  the  power  of  emi- 
nent domain  can  never  in  any  manner  ab- 
solve the  person  or  corporation  exercising 
such  powers  from  iiabilitf  for  &nj  negli- 
gence on  his  or  its  part,  either  in  the  exer- 
ciee  of  such  power  or  in  the  carrying  on  ol 
anj'  enterprise  after  the  exercise  of  such 
power;  and  any  action  for  damages  result- 
ing from  negligence  can  in  no  manner  raise 
any  question  baaed  upon  the  exercise  of  the 
power  of  eminent  domain,  whether  such  ac- 
tion be  brought  prior  to  an  allied  exercise 
of  the  power  or  afterwards.  The  damages 
to  be  recompensed  tor  under  the  law  of 
eminent  domain  are,  from  the  very  necessity 
of  things,  only  those  flowing  from  injuries 
that  cannot  reasonably  be  avoided  even  by 
the  use  of  due  care  in  the  exercise  of  the 
power  of  eminent  domain,  and  are,  ordinari- 
ly, only  such  as  could  be  anticipated  by  a 
Jnr]'  in  the  trial  of  an  action  brought  be- 
fore the  "damage"  had  taken  place.  In 'the 
case  at  bar  there  is  no  plea  of  n^ligence- 
Therefore  no  question  of  negligence  on  the 
part  of  defendants  is  before  us,  and  we 
must  presume  that  defendants  acted  with 
all  due  care  in  everything  pert«ining  to  the 
matters  complained  of. 

Not  only  is  the  question  of  nigligence 
entirely  foreign  to  the  law  of  eminent  do- 
main, but  the  laws  pertaining  to  private 
nuisances  and  to  damages  flowing  therefrom 
are  in  no  manner  affected  by  tlie  question  of 
eminent  domain.  It  seems  inconceivable 
that  it  could  ever  be  claimed  that,  when  the 
state  delegates  to  a  private  person  or  cor- 
poration the  right  to  take  or  damage  prop- 
erty under  the  law  of  eminent  domain,  it 
does  more  than  to  declare  that  lawful  which 
otherwise  would  be  unlawful,  perchance 
render  that  not  a  public  nuisance  which 
otherwise  would  be  one,  leaving  he  or  it,  in 
BO  far  as  the  taking  or  damaging  of  property 
may  infringe  upon  the  superior  rights  of 
the  owners,  liable  to  compensate  for  all 
damages  flowing  from  the  injury  suffered; 
yet  it  is  stated  by  some  courts  that,  by  giv- 
ing to  a  corporation  the  right  of  eminent  do- 
main for  the  purpose  of  carrying  on  some 
enterprise,  such  enterprise  cannot  be  held 
to  be  a  private  nuisance.  This  is  clearly 
wrong.  Any  enterprise  which  would  be  a 
private  nuisance  when  separated  from  the 
power  of  eminent  domain  will  be  exactly  the 
saute  private  nuisance  if  conducted  by  a 
person  vested  with  the  right  to 
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such  power  of  eminent  domain.  To  illui- 
trate:  An  abbatoir,  when  located  near  » 
dwelling  house,  must  be  conceded  to  be  a 
private  nuisance.  If  by  statute  a  party  be 
given  the  right  to  condemn  and  take  or 
damage  property  to  use  as  the  site  for  aa 
abattoir,  such  abattoir  properly  conducted 
would  not  be  a  public  nuisance,  yet,  if  lo- 
cated in  a  residence  district,  it  would  be 
a  private  nuisance,  and  any  party  injured 
thereby  could  recover  damage  for  such  pri- 
vate injury,  and,  under  tbe  Constitution, 
the  taking  of  property  for  such  abattoir  Mid 
the  erection  theroef  could  be  restrained  un- 
til compensation  for  the  taking  and  damag- 
ing were  paid,  which  compensation,  so  far 
as  compensation  for  the  "damaging"  ol 
property  was  concerned,  would  be  limited 
to  the  amount  of  injury  which  the  owner 
of  the  property  would  suffer  from  tbe  car- 
ryii^  on  of  tiie  enterprise  with  due  ear& 
The  payment  of  such  damages  would  a1>- 
solve  him  from  further  liability  only  so  long 
as  he  should  run  his  plant  with  due  care. 
It  is  undoubtedly  true  that  it  very  seldom 
happens  that  any  statute  ever  authorizes, 
under  the  power  of  eminent  domain,  the  do- 
ing of  that  which  is  of  necessity  a  nuisanc* 
per  «e  regardless  of  its  situs;  therefore  sel- 
dom any  question  of  nuisance  necessarily 
arises  from  the  exercise  of  the  power  of 
eminent  domain,  and  such  question  ordi- 
narily arises  only  when  an  enterprise,  not 
necessarily  a  nuisance  is,  under  the  power  of 
eminent  domain,  located  where,  owing  to 
its  proximity  to  some  particular  property, 
it  becomes  a  nuisance  as  to  such  property. 
It  must  be  conceded,  and  the  authorities 
universally  so  hold,  that  a  railroad,  when 
properly  operated,  is  not  ordinarily  k  nui- 
sance, and  that  it  can  only  becoeme  a  pri- 
vate nuisance  when  improperly  or  negligent- 
ly operated,  a  question  not  before  us  in  this 
case,  or  when,  though  properly  operated, 
yet,  owing  to  its  peculiar  location,  it  in- 
fringes upon  some  right  which  an  individuftl 
has  separate  and  distinct  from  the  rights 
of  the  public  in  general.  Sailroads  are  ab- 
solute necessities.  At  tbe  present  day  the 
very  existence  of  a  city  often  depends  up- 
on them.  Their  work  is  such  that  it  ia 
necessary  for  them  to  get  as  close  to  the 
centers  of  business  as  possible,  -not  only 
tor  their  own  welfare,  but  tor  the  public 
good-  One  who  buys  land  in  a  city  usually 
hopes  that  its  railroad  facilities  will  in- 
crease, thus  causing  the  city  to  grow  and 
his  land  to  enhance  in  value.  This  hope  is 
usually  in  the  breast  of  every  person  who 
has  chosen  city  in  preference  to  country 
life.  Connected  with  its  advantages  come 
its  disadvantages.  One  may  be  called  upon 
to  part  with  his  property  for  th^  publie 
beneAt.    Streets  used  by  him  may  be  clooed. 
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Ba  toAj  reside  in  the  vicinity  of  the  right 
of  WSJ  snd  be  disturbed  b;  the  noiM  of 
moring  tr«iiis,  and  by  the  eoDtaminstion 
of  (he  sir  caused  by  the  imoke  Mid  gsaea 
Cberefrom ;  but  these  are  but  things  which 
mmt  Deceassrilj  be  borne  in  exchange  for 
tlw  benefits.  Of  course,  if  the  trains 
negligently  run,  a  railway  may  become  both 
t  private  and  a  public  nuiaanee,  and  holden 
u  such.  A  railway  company  may  so  locate 
iU  roundhouse  that  it  may  become  a 
tance  to  the  adjoining  property  holders,  but 
the  question  of  nuisance  will  depend  not 
only  upon  the  location  of  the  roundhouse, 
bat  frequently  upon  the  question  of  ncgli- 
pote  in  its  conduct,  and  often  upon  tbe  na- 
ture of  the  adjoining  property.  A  railroad 
mint  respond  in  damages  if  it  cuts  off  i 
itteai  to  his  property  in  any  direction, 
it  does  not  necessarily  follow  that  it  cannot 
destroy  k  privilege  of  traveling  certai 
streets  diat«nt  from  the  property  of  such 
party.  A  railroad  cannot  dump  cinders 
■pcHi  the  land  of  another,  thus  injuring  it, 
Mr  can  it  allow  its  engine  to  blow  stei 
serou  the  land  of  others.  It  follows  that  a 
lailway  must  condemn  snfflcient  land 
tkat  stesun  from  its  engines  and  cinders 
Iran  its  furnaces  will  not  cause  physical 
inJDriea  to  persons  or  property  oS  the  right 

What,  then,  is  incladed  In  the  word 
'damaged"  as  it  is  used  in  the  above-quoted 
Hction  of  our  GonstitutionT  In  the  uf 
the  terms  "damage"  or  "damaged,"  as  we 
hare  used  them  herein,  we  have  had 
nind  only  legal  damage,  and  certainly  it 
Ka>  in  that  sense  that  the  word  "damaged'' 
^1*  Hied  in  the  Constitution  and  in  oui 
cirious  statutes.  Tho«e  Constitution) 
wiiich  use  the  term  "or  injured"  wliert 
ou.l  uses  the  term  "or  damaged"  are  mon 
na«t  in  the  use  of  language.  One  thing 
that  b&s  often  led  to  confusion  is  in  not 
dtttingniehing  clearly  between  "injury"  and 
'damage,"  and  in  the  careless  use  of  the 
ose  term  where  the  other  should  have  been 
n>*d.  A  person  cannot  he  injured  nnleas 
he  baa  been  wronged,  and  he  cannot  be 
Tanged  unless  some  right  is  Infringed. 
I««al  damage  is  the  loss  or  detriment 
ansed  tiv  the  injury,  the  wrong, — tbe  in- 
fringement of  some  right  vested  in  one. 
Mrireover,  one  is  not  wronged,  though  he 
niv  have  saiTered  damages,  unless  he  has 
wITered  the  infringement  of  some  right  vest- 
al in  faim  which  right  is  superior  to  the 
r'lht  vested  in  the  party  causing  the  dam- 
Kr.  upon  which  right  such  other  party  de- 
fni'ls  against  the  consequence  of  his  own 
irta.  It  therefore  follows  that,  if  a  person 
4«irii^  to  enjoy  the  property  of  which  he 
r.sy  be  possessed  makes  a  use  of  the  guh- 
jrct  thereof,   which   use   is,   under  all   the 


surrounding  circumstances,  a  reasonable 
use  thereof,  not  infringing  in  any  manner 
upon  any  superior  rights  of  another,  he 
cannot,  by  such  use,  iiave  wronged  any  otiier 
party,  and  cannot  be  holden  for  any  damages 
suffered  by  any  otiier  person,  though  such 
damages  flowed  from  such  exercise  of  his 
right  of  property.  I  may  be  a  merchant 
and  have  a  lucrative  business  establislied. 
Another  party  may  start  a  business,  and  by 
fair  competition  destroy  tny  business,  yet 
I  cannot  recover  the  damage  suffered  be- 
cause I  have  Buffered  no  legal  injury.  A 
party  may  have  hod  a  ferry  across  the  river 
at  Pierre,  and  have  been  earning  good  re- 
turns therefrom  prior  to  the  time  wlien  the 
bridge  was  huitt  across  tlie  river.  Tlie 
building  of  the  bridge  may  have  destroyed 
the  business  of  the  ferryman,  but  he  can- 
not recover  from  the  bridge  company  for 
the  injuries  suffered.  A  msn  may  have  a 
low  building,  with  windows  on  all  sides. 
The  owners  of  adjacent  land  may  erect  sky- 
scrapers on  tliree  sides,  cutting  off  largely 
th%  light  and  air  before  enjoyed,  and  the 
building  may  be  practically  ruined  in  value, 
yet  there  is  no  right  of  action  to  recover 
the  damage,  as  there  has  been  no  wrong, — 
no  legal  injury  has  t>een  inflicted.  A  person 
may  erect  a  factory  on  the  lot  adjoining 
one's  residence,  and,  while  the  operation  of 
such  factory  may  not  he  a  nuisance,  yet 
the  fact  that  there  is  a  factory  there  may 
destroy  the  value  of  the  residence  as  such. 
There  is  no  redress,  as  there  is  no  wrong  to 
redress,  though  the  damage  may  he  great 
in  dollars  and  cents.  Mohawk  Bridge  Co. 
r.  Utica  k  B.  R.  Co.  fl  Paige,  G69;  Borden- 
town  A  8.  A.  Tump.  Road  v.  Camden  i.  A, 
R.  k  Transp.  Co.  17  N.  J.  L.  314. 

So  in  tlie  case  at  bar,  conceding  that  the 
plaintiff  has  been  damaged  in  the  sum  of 
916,000,   the  question   is;      Does   It  appear 
from  the  allegations  of  tbe  complaint  that 
such  damages  flow  from  an  infringement  of  ■ 
superior  right  vested  in  plaintiff,  from  what, 
under  the   surrounding  circumstances,  was 
an  unreasonable  use  by  defendants  of  their 
property,  from   a   legal   injury,   or  do  they 
flow   from   acts  on   the  part  of   defendants 
which  in  no  manner  constitute  a  wrong — a 
legal    injury — to    plaintiff.      Must    one   to 
hom  is  given  the  power  to  take  or  damage 
operty  under  the  right  of  eminent  domain 
spond  for  damages  of  a  kind  other  than 
those  any  other  person  would  be  liable  fori 
If  the   power   of  eminent  domain  was   not 
1   to  a   railway   company,   and   such   « 
company   should  acquire   property  by   pur- 
se, and  should  operate  a  railway  there- 
operating  it  in  a  manner  not  rendering 
i   nuisance   to    the   adjoining   property, 
should  the  owners  of  such   adjoining  prop- 
erty have  any  greater  or  less  right  to  re- 
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cover  damag*  benuae  of  tlie  lack  of  power 
«(  eminent  doaiain!  Cao  the  other  party 
Le  more  wronged  in  the  one  case  than  in  the 
other!  Certainly  a  railway  comjiany  is  in 
no  worse  poaitioo,  bo  far  as  its  duty  to 
respond  for  damages  inflicted  upon  othai-s  ia 
concerned,  because  to  it  is  given  the  power 
of  eminent  domain,  and  it  ohtaina  its  right 
of  way  through  the  exerciae  of  auch  power. 
Tlie  power  of  eminent  domain  vested  in  a 
private  person  or  corporation  in  no  man- 
ner lessens  or  increases  its  rights  and  lia- 
bilities in  regard  to  payment  of  damages 
sulTered  by  another  through  the  exercise  of 
aueh  power,  from  what  they  would  be  if  it 
took  or  damnged  property  without  the  exer- 
cise of  «uch  power,  except  that,  for  the  talc- 
ing or  damaging,  it  may  be  required  to  re- 
spond before  it  does  the  tailing  or  datnag- 

in  it*  last  analysis,  the  question  of 
wlietlier  tlieie  is  an  infringement  of  a  pri- 
vate right,  giving  rise  to  an  .action  to  re- 
cover for  "damaging"  property,  resolves  it- 
self into  the  one  question:  Did  the  party 
complained  of  so  conduct  its  own  business, 
as,  under  the  circumstances,  to  constitute 
the  exercise  of  its  property  rights  a  reason- 
able exercise  tliereof,  and  thus  comply  with 
the  maxim.  Sic  ulere  t\to  ut  alienam  non 
ladaif  In  determining  this, — in  fact,  the 
sole  question  before  us  in  thia  case, — we 
may  discard  as  absolutely  immaterial  the 
existenn  of  the  power  of  eminent  domain. 
Considering  now  the  allegations  of  the 
complaint,  we  And  the  alle^d  sources  of 
damage  divisible  into  two  classes:  (1) 
Those  resulting  from  the  operation  of  the 
trains;  (2)  those  resulting  from  the  clos- 
ing of  two  streets.  We  will  consider  the 
two  separately. 

There  being  no  allegation  of  negligence 
on  the  part  of  the  defendants  in  the  manage- 
ment of  their  trains,  and  the  location  and 
operation  of  a  railroad  not  being  a  nuisance 
per  (s,  it  cannot  be  presumed  that  the  con- 
ditions and  circumstances  surrounding  the 
establishment  and  operation  of  defendants' 
business  were  such  that  such  establishment 
and  operation  were  an  unreasonable  use  of 
defendants'  property  and  property  rights 
and  (lius  converted  into  a  nuisance  what 
otherwise  would  not  be  one.  Neither  does 
the  mere  allegation  that  plaintiff  has  suf- 
fered dnmn^  suffice,  as  such  damage  may 
have  resulted  from  a  ule  by  defendants  of 
their  property  and  proper^  rights  which 
use  «'«a  perfectly  ressonnble.  I-et  it  not  be 
inferred  that  we  hold  that  there  could  be 
no  liability  on  the  part  of  defendants.  We  | 
have  already  mentioned  some  unreasonable 
uses  of  railroad  property  and  unreasonable 
mana^rement  thereof,  and  we  fully  agree 
with  the  decision  of  the  court  in  Baltimore 
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ft  P.  a  C*.  T.  Fifth  Baptist  Ohureh,  108 
U.  8,  317,  27  L.  ed.  T39,  2  Bup.  Ct  Bep. 
719,  cited  by  defendants;  but  the  aU^ations 
in  tlie  case  at  bar  wholly  fail  to  set  forth 
facts  bringing  this  case  in  analogy  with  the 
facts  in  that  case.  Plaintiff  would  have  the 
right  to  erect  upon  his  land,  a*  would  also 
tliose  of  whom  defendant*  purchased  their 
right  of  way,  a  factory  which,  aven  if 
properly  managed,  might  produce  smoke, 
noise,  and  a  trembling  of  the  earth,  annoy- 
ing to  the  occupants  of  adjoining  property 
and  destructive  of  the  value  thereof,  and 
yet  the  operating  of  such  factory  might  be, 
under  the  circumstances,  «  perfectly  rea- 
sonable use  of  property  and  rights  therein. 
The  nearest  approach  to  an  all^ation  auSB- 
cient  to  show  an  unreasonable  use  by  de- 
fendanta  of  their  property  righta  is  the  al- 
legation as  to  the  "trembling  of  the  earth 
occasioned  by  the  operation  of  the  trains.** 
There  is  absolutely  nothing  to  ahow  that 
such  "trembling"  was  of  a  nature  or  degree 
to  be  dangerous  to  any  structure  that  had 
been  or  might  be  erected  upon  plaintiff's 
land.  There  should  be  sufficient  to  shovr 
that  the  "trembling"  is  such  that  works  an 
injury  to  plaintiff  by  injuring  his  property. 
Any  other  "trembling"  must  be  classed 
with  noise  and  smoke  resulting  from  m 
reasonable  use  of  property. 

As  r^ards  the  closing  of  the  street*.  It 
matters  not  how  they  were  closed,  whetlier 
by  location  of  depot  and  roundhouse  there- 
closed,  and  the  damage,  if  any,  flowing  from 
such  closing,  would  be  the  same,  r^ardleaa 
of  how  or  by  whom  closed.  The  authoritiea 
are  in  hopeless  conflict  upon  the  question  of 
B  railroad's  liability  for  closing  a  street, 
where  the  part  of  street  closed  does  not 
abut  upon  the  land  owned  by  the  party 
claiming  to  be  damaged.  The  great  weiglit 
of  authority  seems  to  be  that  there  is  no 
tiabillty  in  such  a  case.  It  will  be  found 
that  many  of  the  court*  so  holding  base 
their  decisions  upon  the  wording  of  th« 
constitutional  provisions  of  the  particular 
state.  In  that  we  think  they  err,  as  we 
believe,  as  hereinbefore  stated,  that  the 
right  to  recover  damages  resulting  from 
an  exercise  of  the  power  of  eminent  domain 
is  not  based  upon  the  Constitution,  though 
it  may  be  limited  thereby. 

While  a  railway  company  baa  the  im- 
plied right,  under  the  power  ot  eminent 
domain,  to  cross  a  public  highway  with  its 
right  of  way,  and  thus  impose  a  further 
public  use  upon  that  part  of  the  highway, — 
a  use  that  must  necessarily  interfere  to 
some  extent  with  its  use  for  other  highway 
purposes, — there  is  no  such  implied  right 
to  vacate  and  close  any  part  of  a  highway, 
upon  tbe  pretext  that  it  is  needed  for  rail- 
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«*7  pnrpflm;  »nd  uiy  mch  doaing  wonid 
coDstitate  a.  public  nutMuce,  u>d  be  pnoUh- 
afale  Ba  sneh. 

It  foUows  that  WB  must  preaume,  there 
being  no  allegation  to  the  contrary,  that  tbe 
defendoftta  did  not  commit  a  criminal  ol- 
fenee,  and  that  the  parta  of  the  streets 
doaed  bod  been  vacated  by  the  duly  quali- 
fied municipal  bodf  of  tiie  city  of  Aber- 
dee>. 

We  note  this  fact  for  the  reason  that, 
in  at  least  one  case,  it  bos  been  intimated 
there  might  be  a  claim  for  damages  against 
a  railway 'company  if  the  street  had  not 
been  duly  Tacated,  where  there  would  be 
noDe  if  it  hod  been  Tacated  at  the  request 
of  tbe  railway  company.  Harrington  v. 
Iowa  C.  R.  Co.  12a  Iowa,  38B,  102  N.  W. 
139.  But  we  think  a  holding  to  that 
effect  woald  be  error.  If  a  private  right, 
oe  distinguished  from  a  public  right,  U 
impaired,  it  is  immaterial,  so  far  as  the 
qnestion  of  private  damage  is  concerned, 
wbetber  tbe  injury.  If  any,  was  inflicted 
under  a  rightful  exercise  of  the  power  of 
cBiinent  domain,  thus  eliminating  the  ques- 
ticHi  of  public  nuisance,  or  whether  the  in- 
jur; came  through  the  wrongful  act  of 
the  other  party;  nor  is  it  material  whether 
tbe  injury  was  inflicted  to  further  a  public 
purpose  or  to  further  a  private  purpose. 
Tbtifl  it  ia  immaterial  In  this  cose,  in  de- 
termining the  actionable  nature  of  the  dam- 
age, ivhether  the  damage  was  inflicted  by 
the  cioaiug  of  the  streets  by  the  city  at 
reqae«t  of  defendanta,  as  in  case  of  Dantzer 
T.  IndiaDBpoIis  Union  H.  Co.  141  Ind.  004, 
34  IlK-A.  Te«,  GO  Am.  Bt  Rep.  343,  39 
N.  E.  Z23,  or  whether  the  closing  was  by 
tbe  ei^.  Let  us  suppose  the  two  streets  in 
question  had  been  duly  vacated  by  the 
proper  authorities  prior  to  defendant's  ad- 
rent  into  the  city  of  Aberdeen,  and  with 
that  the  situation,  defendants  had  acquired 
theae  parts  of  the  former  streets;  vould 
their  keeping  tbe  same  closed  in  any  man- 
ner increase  the  damage  that  plaintiff 
would  have  abeady  suffered  from  tbe  cloa- 
il^  of '  the  streetsl  Certainly  not.  It  fol- 
lows, then,  that  the  damages  recoverable 
for  tbe  closing  of  these  streets  is  none  otJier 
or  greater  than  the  city  of  Aberdeen  it- 
self woald  be  liable  for  upon  their  vacation, 
if  vacated  through  proper  action  upon  the 
part  of  snch  city. 

Wbat  righte  has  one  in  and  to  the  use 
e(  streetaT  He  bu,  whether  an  owner  of 
the  land  or  not,  whether  a  citizen  or  a 
stranger,  the  right,  in  ooramon  with  the 
rest  of  the  public,  to  travel  all  of  the  pub- 
lie  highways,  which  right  may  be  of  great 
convenience  to  him  so  far  as  certain  Mgh- 
waya  or  parts  thereof  are  concerned,  but 
of  no  convenience  whatsoevei  ao  far  as 
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oUkor  highways  ore  concerned.  This  is  s 
right  not  in  any  manner  connected  with  the 
ownership  of  land  or  other  subject  of  prop- 
ei'ty,  and  cannot  be  held  to  be  in  any  sense 
a  private  property  in  tbe  highways. 

He  has  the  right,  as  the  owner  of  land, 
to  access  to  such  land  and  to  every  part 
thereof  where  it  abuts  upon  a  highway. 
This  is  a  right  resting  upon  the  ownership 
of  the  subject  of  property,  and  connected 
with  and  appurtenant  to  such  subject  of 
property,  and  is  therefore  a  property  right. 
It  ia  a  special  private  right  entirety  distinct 
from  the  public  right,  and  is  one  that  per- 
tains not  only  to  tbe  part  of  the  highway 
abutting  the  owner's  land,  but  extends  suffi- 
ciently beyond  his  own  premises  as  to  in- 
sure him  reasonable  facilities  for  connec- 
tion with  those  highways  in  which  be  has 
no  special  lights.  Jutther  than  this  bis 
property  rights  do  not  extend,  and  there- 
fore any  interference  with  a  highway  be- 
yond the  point  where  one's  special  rights 
end  is  not  a  "taking  or  damaging"  of  prop- 
erty, and  is  not  the  infringement  of  any 
right  giving  rise  to  action  for  damages. 

The  learned  author  of  Elliott  on  Hoods, 
3d  ed.,  at  §  1180,  says:  "The  right  which 
au  abutter  enjoys  as  one  of  the  public, 
and  In  common  w4th  other  citiiens,  is  not 
property  in  such  a  sense  as  to  entitle  him 
to  compensation  on  the  discontinuance  of 
the  road  or  street;  but  with  respect  to 
the  right  which  he  has  in  the  highway  as 
a  means  of  enjoying  the  free  and  con- 
venient use  of  his  abutting  property,  it  ia 
radically  different,  for  this  right  is  a 
special  one.  If  this  special  right  is  of 
value, — and  it  is  of  value  if  it  increases  tlie 
worth  of  his  abutting  premises, — then  it 
is  property,  no  matter  whether  it  bt  of 
great  or  small  value."  And  at  J  1181 
further  says;  "Owners  of  lands  Bbuttin,<T 
upon  neighboring  streets,  or  upon  other 
parts  of  the  same  street,  at  least  when  be- 
yond the  next  cross  street,  are  not,  how- 
ever, entitled  to  damages,  notwithstanding 
the  value  of  their  lands  may  be  lessened  by 
its  vacation  or  discontimmnce."  One  of  the 
leading  coses  upon  this  question  is  that  of 
Smith  V.  Boston,  T  Cush.  254,  wherein  the 
opinion  was  written  by  Chief  Justice  Rliaw. 
What  be  said  therein  seems  peculiarly 
opplicoble  to  the  facta  alleged  In  the  com- 
plaint therein:  "The  inconvenience  of  the 
petitioner  is  experienced  by  him  in  common 
with  all  the  rest  of  the  members  of  the 
community.  He  may  feel  it  more,  in  conse- 
luence  of  the  proximity  of  his  lots  and 
buildings;  stilt  it  is  o  damage  of  like  kind, 
and  not  in  its  nature  peculiar  or  speciflc. 
The  creation  of  a  public  nuisonce  by  pla- 
cing an  obstruction  in  a  highway  con  only 
be    pimisbed    and   suppressed   by   a   public 
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prOMcntton;  knd  tliough  a  man  wbo  lives 
near  it,  and  has  occasion  to  pass  it  dailf, 
suffers  k  damage  altogether  greater  than 
one  who  lives  at  a  distance,  he  can  have  n> 
private  action,  because  in  its  nature  it  ii 
common  and  public.  But  if  be  suffers  a 
peculiar  and  special  damage,  not  common 
to  the  public, — as  by  driving  upon  such 
an  obstruction  in  the  night,  and  injuring 
bis  horse, — be  ma;  have  his  privaU  action 
against  the  part;  who  placed  it  there.  The 
damage  complained  of  in  this  case,  though 
it  ma;  b«  greater  in  degree,  in  consequence 
of  the  proximitj'  of  the  petitioner's  estates, 
does  not  differ  in  kind  from  that  of  any 
other  members  of  the  community  who 
would  have  had  occasion  store  or  less  fre- 
quently to  pass  over  the  discontinued  high- 
way. The  petitioner  has  free  access  to  all 
his  lota  by  public  streets.  The  burden  of 
bis  complaint,  therefore,  is  that  in  going 
to  some  of  his  houses  in  some  directions 
be  may  be  obliged  to  go  somewhat  further 
than  he  otbernise  would.  So  must  the  in- 
habitant of  the  south  end  of  the  city,  or 
the  citizens  of  other  towns,  with  their 
teame  or  carriages,  who  would  have  had 
a  right  to  use  the  discontinued  way.  Upon 
the  question  of  public  convenience,  it  is 
the  province  of  the  mayor  and  aldermen, 
upon  a  balance  of  all  considerations  bear- 
ing upon  it,  to  decide.  It  is  not  to  he  pre- 
sumed that  they  will  discontinue  a  high- 
way once  laid  out,  unless  the  consider- 
ations in  favor  of  the  discontinuance  de- 
cidedly preponderate."  This  subject  is 
most  fully  treated  in  the  case  of  Dantr.er 
y.  Indianapolis  Union  R.  Co.  supra,  in 
which  wilt  be  found  a  review  of  many  other 
cases.  We  will  aUo  cite  Davis  v.  Hamp- 
shire Countv,  1.53  Mass.  218,  11  Tj.R,A.  750, 
28  N.  E.  848;  Cram  v.  Laconia,  71  N.  H. 
41,  67  L.R.A.  282,  61  At!.  835;  Long  v. 
Wilson,  119  Iowa,  267,  60  L.R.A.  720,  97 
Am.  St.  Rep.  315,  03  N.  W.  282;  O'Brien  v. 
Central  Iron  A,  Steel  Co.  158  InJ.  218,  67 
L.R.A.  608,  92  Am.  St.  Rep.  305,  63  N.  E. 
802;  Borghart  v.  Cedar  Rapids,  126  Iowa. 
313,  B3  L.R.A.  308,  101  N.  W.  1120;  Aldricli 
v.  Metropolitan  West  Side  Elev.  R.  Co.  196 
III.  450,  57  L.R.A.  237,  63  N.  E,  165. 

The  latter  case,  decided  in  :t102,  seems  to 
be  a  leading  case  upon  the  subject,  and  di- 
rectly in  point  in  the  case  at  bar.  It  ap- 
pears from  the  statement  of  facts  tn  that 
case  that  in  1888  the  plaintilT  owned  two 
lots  fronting  on  Ashland  boulevard,  in  Chi- 
cago, and  erected  thereon  an  expensive 
apartment  building.  In  18i)2  the  defendant 
obtained,  by  purchase  and  condemnation 
proceedings,  a  right  of  way  through  the 
same  block,  and  located  and  constructed  on 
•aid  right  of  way,  north  of  said  premises. 
an  elevated  electric  railway,  and  that  since 
40  L.R.A.(N.S.) 


1896  it  has  run  its  can  on  said  railwaj, 
propelled  by  electricity,  crossing  Asbland 
boulevard  31  feet  north  of  ptaintltTs  build- 
ing. To  recover  damages  to  her  property 
caused  by  the  construction  and  operation  of 
defendant's  road,  the  plaintiff  brought  thia 
action.  On  the  trial  in  the  court  below 
the  court  struck  out  all  of  the  plaintiff** 
evidence,  and  directed  a  verdict  for  tlie 
defendant.  The  learned  supreme  court  of 
Illinois,  on  appeal,  affirmed  the  judgment 
of  the  court  below,  and  held,  as  appears 
by  the  headnotes  of  the  case,  as  follows : 
"Under  the  constitutional  provision  against 
damaging  private  property  for  public  use 
without  just  compensation,  no  recovery  can 
he  had  unless  there  has  been  some  direct 
physical  diaturbance  of  a,  right  which  the 
plaintiff  enjoys  iu  connection  with  his  prop- 
erty, and  which  gives  it  an  additional 
value,  and  by  reason  of  such  disturbance 
the  plaintiff  has  sustained  a  special  dam- 
age in  excess  of  that  sustained  by  the 
public  generally.  .  .  .  If  an  elevated 
railroad  occupying  its  own  land  or  right 
of  way  except  where  it  crosses  public 
streets  is  carefully  constructed  and  oper- 
ated, no  recovery,  under  the  constitutional 
provision  against  damaging  private  prop- 
erty for  public  use,  can  be  had  by  the 
owner  of  property  located  near  the  tracks, 
because  of  the  usual  noise,  vibration,  inter- 
ference  with  tight,  air,  and  view  necessarily 
attendant  upon  the  proper  operation  of  the  - 
railroad,  and  suffered  by  such  owner  in. 
common  with  the  public  generally."  The 
court  in  its  opinion  says:  'There  was  no 
charge  or  proof  that  the  road  was  negli- 
gently constructed  or  operated,  but  only 
that,  by  the  construction  and  operation  of 
the  road  so  near  to  appellant's  property 
and  across  the  public  street  there,  her 
property  was  damaged  for  public  use,  witli- 
in  the  meaning  of  the  Constitution,  for 
which  no  compensation  has  been  made,  and 
for  which  she  is  entitled  to  recover.  The 
road  was  located  and  constructed  by  tlie 
company  in  accordance  with  lawful  author- 
ity, and  upon  its  own  land  or  right  of  way, 
and  not  in  any  public  street  or  alley,  ex- 
cept where  it  crosses  streets  or  alleys  by  au- 
thority lawfully  granted.  For  the  purposes 
of  this  case,  it  must  be  assumed  from  the 
record  that  it  was  carefully  constructed 
and  carefully  operated,  and  that  by  such 
construction  and  operation  it  did  not  in- 
juriously affect  the  property  of  others,  or 
the  property  in  question  of  the  plaintiff, 
Eny  more  than  any  such  property  would 
be  affected  in  any  case  by  the  construction 
and  operation  of  such  a  road  so  near  to 
aiich  property.  Ashland  boulevard,  running 
north  and  south  in  front  of  plaintiff's  prop- 
erty, was  100  feet  wide,  and  had  been  paveH 
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and  bfsntified  u  *  residence  street.  .  .  . 
The  record  ihows  that  no  unuBual  noise  or 
ribntion  of  plaintiff's  property  was  caused' 
iij  tbe  company  Id  the  matter  complained 
d.  Aceeas  to  her  property  from  any  pub- 
lic street  .  .  .  was  not  cut  off  or  in- 
lUriously  affected.  In  short,  whatever  dam- 
ages were  natained  by  the  plaintiff  were 
ntcb,  and  only  such,  as  were  common  to  the 
public  generally.  In  Rigney  v.  Chicago, 
103  HI.  64,  this  court  allowed  a  recovery 
igiinat  the  city  for  damages  to  the  plain- 
;[Ts  property  caused  by  the  construction  of 
1  viaduct,  on  the  ground  that  it  cut  off 
mess  from  the  public  street  to  plaintiff's 
property.  .  .  .  Here  there  has  been  no 
dirret  physical  disturbance  of  any  right, 
pnblic  or  private,  which  the  plaintiff  en- 
;oj«  in  coDnection  with  her  property,  and 
iriiich  giTCB  to  it  an  additional  value, 
vhereby  ahe  has  sustained  a  special  damage 
in  excess  of  that  sustained  by  the  public 
frsenlly.  The  damages  sued  for  are  of  the 
ame  kind  snd  character  aa  those  sustained 
bj  the  public  generally  in  the  ownership 
•d  property,  which  property  may  have  been 
lenened  in  valtie  by  the  construction  and 
operation  of  the  road.  Noise,  the  obstruc- 
tioa  of  light  and  of  view,  are  necessary  inci- 
itnt3  of  the  construction  and  operation  of 
sutt  roads,  and,  if  every  property  owner 
could  recover  in  all  such  cases,  the  making 
of  public  improvements  would  become 
pr«cti<?ally   impossible." 

The  case  of  Searle  r.  Lead,  10  S.  D.  312, 
^  L.R.A.  345,  73  N.  W.  101,  is  referred 
U  and  relied  upon  by  the  appellant  aa 
rihtainidg  his  contention  in  the  case  at 
bar.  bat,  upon  examination  of  that  case, 
it  kill  be  found  to  come  within  the  rule 
^id  down  in  Rigney  v.  Chicago,  supra,  and 
ttat  it  baa  no  application  to  the  cose  at 
bar.  In  that  case  it  will  be  noticed  from 
in  examination  of  the  facta  stated  in  the 
"pinion,  the  city  was  threatening  to  raise 
tbe  grade  of  the  street  3^  feet  tn  front  of 
idaintiff's  property,  and  that  the  raising  of 
^■f  grade  icould  necessarily  physically  in- 
terfere with  the  plaintiff's  easement  or 
r^Eht  of  ingress  and  egress  to  and  from 
lef  propert7,  and  either  compel  her  to  live 
below  the  new  grade  with  a  stairway,  or 
T^ire  her  to  incur  the  expense  of  rais- 
■^  her  bailding  to  the  grade.  The  city, 
'h'refore,  threatened  a  direct  physical  tn- 
i«ry  to  p]Biintifl*a  property,  not  common 
to  all  the  property  owners  of  that  vicinity. 
Ii  the  case  at  bar,  however,  there  is  no 
•'Ifation  that  the  plaintiff's  property  was 
tsken.  or  any  easement  or  appurtenance 
^  ereto  interfered  with,  or  that  tlie  plaintiff 
id  niffered  any  damage  or  injury  not 
nctmon  to  all  the  residents  of  that  part  , 
nl  tlte  eity.  Possibly  the  depreciation  in  ' 
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plaintiff's  property  might  have  been  great- 
er in  degree  than  that  of  other  owners  of 
property  in  the  vicinity,  hut  it  was  of  the 
same  nature,  and  did  not  physically  inter- 
fere with  any  right,  casement,  or  appurttt- 
nance  belonging  to  the  plaintilTB  property. 
It  is  clear,  therefore,  that  in  no  view  of  the 
case  were  the  facts  stated  by  the  plaintiff 
in  bis  complaint  sufficient  to  authorize  a 
judgment  in  his  favor.  The  facts  upon 
which  this  action  is  based  were  before  this 
court  in  the  case  of  Hyde  v.  Minncaota, 
D.  ft  P.   R.   Co.  24  B.  D.   386,   123  N.   W. 


Corson,  J.,  concurs  specially. 

Haney,  J.,  dissenting: 

The  only  question  properly  presented  by 
this  appeal  is  whether,  upon  the  allegations 
of  the  complaint,  "liberally  construed,  vith 
a  view  of  substantial  justice  between  t!ie 
parties,"  the  plaintiff  is  entitled  to  any  re- 
lief. As  I  read  the  complaint,  it  discloses 
that  the  defendant  the  Minnesota,  Dakota, 
&  Pacific  Railway  Company,  a  domestic 
corporation,  constructed  a  railroad  into  and 
through  certain  described  portions  of  the 
city  of  Aberdeen  adjacent  to  lots  then  and 
now  owned  by  the  plaintiff;  that  by  reason 
of  the  construction  and  operation  of  such 
railroad,  the  plaintiff's  property  was  and 
has  been  rendered  "practically  valueless;" 
that  the  plaintiff  has  received  no  compen- 
sation for  the  damage  thus  caused;  and  that 
no  proceeding  has  been  heretofore  instituted 
to  ascertain  the  amount  of  such  damage.  So 
it  is  admitted  that  the  plaintiff's  property 
was  and  has  been  rendered  "prai'tically 
valueless"  by  the  construct  ion  and  oper- 
ation of  the  defendants'  railroad.  In  other 
words,  it  was  and  has  been  substantially 
damaged  by  the  construction  and  operation 
of  the  railroad.  If  it  should  be  inferred 
that  all  the  damage  or  injury  has  been 
caused  by  the  operation  of  the  railroad,  I 
might  concede  that  the  complaint  fails 
to  state  a  cause  of  action,  but  the  alleged 
causes  of  Injury  incluile  construction,  and, 
if  the  mere  construction  of  this  railroad, 
though  constructed  in  an  ordinary  and 
proper  manner,  substantially  depreciated 
the  value  ef  plaintiff's  property,  he  is,  I 
think,  entitled  to  compensation.  One  whose 
property  is  "damaged,"  though  none  of  it 
be  "taken,"  is  entitled  to  compensation. 
State  Const,  art.  8,  8  13.  Searle  v.  Lead, 
10  S.  D.  312,  39  L.R.A.  345.  73  N.  W.  101. 
This  action  should  be  governed  by  the  same 
rules  tliat  would  have  governed  a  proceed- 
ing by  the  railway  company  to  have  the 
amount    of    the    plaintiff's    damage    ascor^  I  -, 
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tained.  In  such  a  proceeding  the  nteasure 
«f  recovery  ahould  be  tbe  depreciation,  if 
any,  in  the  fair  market  value  of  the  prop- 
erty, caused  by  the  coustructioD  ot  the  rail- 
road. In  such  a  proceeding,  and  in  the 
case  at  bar,  the  damage  ig  the  difference,  if 
any,  in  tlie  value  of  the  property  before  and 
After  construction.  Osgood  v.  Chicago,  154 
HI.  194,  41  N.  E.  40.  As  I  construe  the 
complaint,  it  bIjowb  tliat  there  was  a  sub- 
stantial depreciation  in  the  ralua  of  the 
plaintiff's  property,  caused  by  the  construc- 
tion of  the  defendants'  railroad.  Therefore, 
I  think,  the  defendants'  objection  to  the 
introduction  of  any  evidence  should  have 
been  overruled,  and  the  cause  submitted, 
if  the  evidence  would  warrant  it,  under 
instructions  defining  the  grounds  and  meas- 
ure of  the  plaintiff's  recovery  as  indicated. 
The  determination  of  what  should  be  con- 
sidered in  estimating  the  value  of  property 
before  and  after  construction  of  a  railroad 
in  this  clnss  of  cases,  depending  upon  the 
facts  of  each  particular  cose,  might  better, 
it  seems  to  me,  be  deferred  until  required 
by  an  appeal  involving  rulings  relating  to 
the  admission  or  rejection  of  evidence. 
These,  in  brief,  are  my  reasons  for  think- 
ing that  the  judgment  of  the  circuit  court 
should  be  reversed. 


SOUTH  DAKOTA  SUPREME  COURT. 

LUDWIG  SEUBERT,  Bespt., 


(_  8.  D.  — ,  136  N.  W.  103.) 

Insurance  —  Tacancy     of     bnlldins  — 
Bleeping  quarters. 
A   building   leased   to   a   woman    for   a 

Xote,—- Effect  of  aleeplng  on  premise* 
to  prevent  their  I>eco>nin£r  vacant  or 
unoccupfed  viithin  insurance  policy. 

Conditions  against  allowing  the  insured 
premises  to  become  "vacant  or  unoccupied" 
are  construed  with  reference  to  the  kind 
of  property  insured  and  the  uses  contem- 
plated by  the  policy. 

The  meaning  of  the  term  "vacant  or  un- 
occupied" is  a  question  of  law,  but  whether 
the  building  was,  at  the  time  of  the  loss, 
vacant  or  unoccupied  within  the  meaning 
of  the  policy,  is  generally  a  question  of  fact. 
Eockford  Ina.  Co.  v.  Storig,  137  111.  848,  24 
N.  E.  674:  Moodv  v,  Amazon  Ins.  Co.  52 
Ohio  St.  12.  20  I,.R.A.  313.  49  Am.  St.  Ren. 
630.  na  N.  E.  1011:  Schuermann  v.  Dwell- 
ing House  Ins.  Co.  181  III.  437,  52  Am.  St. 
Ecp.  377,  43  N.  E.  1003. 

Thp  dccisionB  upon  the  question  under 
«onsi deration  therefore  depend  upon  the 
40  L.R.A.(N.S.) 


boarding  house  does  not  became  vacant  and 
unoccupied  witbin  the  meaning  of  a.clause 
in  an  insurance  policy  rendering  it  void 
under  such  circumstances,  if,  after  the  ten- 
ant has  removed  the  most  of  her  furniture 
to  another  buildingi  her  husband  and  his 
man  continue  to  occupy  the  building  nights, 
looking  alter  his  stoijc,  which  remaini  on 
the  premises. 

(May  T,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Minnehaha 
County  in  plaintiff's  favor  and  from  an 
order  denying  a  new  trial  in  ui  action 
brough  to  recover  the  amount  alleged  to  be 
due  on  a  fire  insurance  policy.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Boyce,  Warren,  &  Fairbank 
for  appellant. 

Messrs.  Sam  H.  Wright  and  W.  3.  Ell- 
wood,  for  respondent; 

The  building  was  not  vacant  and  un- 
occupied within  the  meaning  of  the  policy, 
and  defendant  was  liable. 

Liverpool.  L.  &,  G.  Ins.  Co.  v.  UcGuire, 
62  Miss.  227;  SchulU  v.  Merchants'  Ins. 
Co.  G7  Mo.  331;  O'Niel  v.  Buffalo  F.  Ins. 
Co.  3  N.  Y.  122;  MerchanU'  Ins.  Co.  v. 
Frick,  6  Ohio  Dec.  Reprint,  47;  Whitney 
T.  Black  River  Ina.  Co.  8  Hun,  37:  Pabat 
Brewing  Co.  v.  Union  Ins.  Co.  03  Mo.  A  pp. 
663;  2  Cooley,  Ins.  pp.  1663,  lS6Si  Limburg 
V.  German  F.  Ins.  Co.  60  Iowa,  TOU,  23 
L.R.A.  99,  48  Am.  St.  Rep.  468,  67  N.  W. 
626;  Thomas  v.  Hartford  F.  Ins.  Co.  21 
Ky.  L.  Rep.  B14,  63  S.  W.  297 :  Norman  t. 
Missouri' Town  Mut,  F.  L.  T.  C.  &  W,  Ina. 
Co.  74  Mo.  App.  468;  Barry  v.  Frescott  Ins. 
Co.  36  Hun,  601;  Woodruff  v.  Imperial  F. 
Ina.  Co.  83  N.  Y.  133 ;  Sexton  v.  Hawkeye 
Ins.  Co.  69  Iowa,  99.  28  N.  W.  462; 
Richards  v.  Continental  Ins.  Co.  83  Mich. 
608,  21  Am.  St.  Rep.  611,  47  N.  W.   3G0; 

facts  which  are  made  to  appear  in  each 
case.  Having  this  in  view,  many  of  the 
deciaions  which  are  apparently  in  conflict 
may  be  reconciled,  although,  even  after  tak- 
ing this  into  account,  it  seems  imposaible 
to  harmonize  some  of  the  results  reached 
by  the  courts. 


In  Traders'  Ina.  Co.  v.  Race.  —  III.  — , 
29  N.  E.  846,  it  was  held  that  there  was  no 
violation  of  the  Condition  providing  for 
avoidance  of  the  policy  on  a  dwelling  hoiiae 
if  it  should  become  vacant  or  unncoupiod. 
where  the  tenant  moved  out  and  the  hoiixe 
was  destroyed  by  fire  about  a  month  latpr, 
and  during  the  intervening  time  the  owner 
took  steps  to  procure  another  tenant,  and 
he  and  hia  family,  who  lived  in  the  imme- 
diate vicinity,  were  frequently  in  the  house 


mi. 


BEUBEBT  T.  FlUELITY-FHENIX  INS.  CO. 


Uirtia  T.  Rocbeater  aerm*,ii  Ina.  Co:  68 
Han,  i5,  33  N.  Y.  Supp.  404 ;  Insurance  Co. 
el  it.  A-  T.  Coconbs,  19  Ind.  App.  331,  49 
N.  E.  471;  Paine  v.  Agricultural  Ins.  Co, 
S  Thomp.  t  C.  el9;  Wait  i.  Agricultural 
lis.  Co.  13  Hun,  371;  Vanderhoef  v.  Agri- 
niltursl  Ins.  46  Hun,  323;  Schuermann  v. 
Dselling  House  Ine.  Co.  ISl  Itl.  437,  62 
Am.  St.  Rep.  377,  43  N.  E.  1093;  Home  Ins. 
Co.  T.  Bojd,  19  Ind.  App.  173,  49  N.  E. 
tSS;  Agricultural  Ins.  Co.  v.  Hamilton,  B2 
Ud.  88,  30  L.R.A.  633,  51  Am.  St.  Rep. 
437,  33  Atl.  429;  Bonenfant  t.  American  F. 
Ib».  Co.  76  Mich.  853,  43  N.  W.  682; 
Hoover  v.  Mercantile  Town  Mut.  Ins.  Co. 
03  Mo.  App.  Ill,  69  8.  W.  42;  Jobnson  t. 
Se»  York  Bowery  F,  Ins.  Ca  39  Hun,  410; 
Fanner*'    Ins.   Co.   t.    Wella,   42   Ohio   St. 

daring  tbe  daytime,  and  a  man  was  Lired  i 
to  sleep  there  at  night.  The  court  said; 
"Conditions  of  forfeiture  in  policies  of  in- 
nranni  are  inserted  solely  for  the  beneflt 
of  the  insurer,  and  are  therefore  to  ' 
itrictly  construed.  The  condition  in  on 
tbe  policies  here  is  that  the  premises  e 
not  ba  allowed  to  become  vacant  or  u 
cDpied,  and  so  remain,  without  notio 
tke  eompjtnj;  and  in  the  other,  that  the 
house  shall  not  cease  to  be  occupied  ai  a 
dwelling  house.  Tliej  sre  such  conditi 
M  the  parties  may  lawfully  create  by  < 
tract;  but  whether  they  have  been  broken, 
to  as  to  incur  the  forfeiture  of  the'  policy, 
is  a  question  of  fact  to  be  determined  from 
■  consider&tion  of  the  attending  facte  and 
eircnmatances  proved.  The  burden  of  proof 
««■  upon  appellants  Bennett  <i.  Agriiul- 
toral  Ina.  Co.  51  Conn.  E04;  Kelley  t.  Home 
Int.  Co.  5  Ina.  L.  J.  134,  Fed.  Cas.  No. 
7,658.  Conditions  against  allowing  the  In- 
inred  premiiea  to  bee<ane  vacant  or  unoc- 
cupied are  to  be  constmed  with  reference 
to  the  species  of  property  iniured,  and  the 
nwa  to  vhieh  it  is  or  may  be  devoted  under 
tbe  contract.  In  this  case  the  occupancy 
was  to  be  as  a  dwelling  house,  and  any  oc' 
mpan^  as  a  dwelling  house  will  be  held 
to  satiafy  ths  condition  in  respect  of  its 
DOBoccupatian.  Temporary  absence  or  non- 
■«er  aa  ft  dwelling  for  reasonable  time,  as, 
it  the  occnpants  were  upon  a  visit,  or  the 
like,  was  clearly  not  intended  to  be  pro- 
hibited, nor  can  it  be  held  to  be  within  the 
contemplation  of  parties  that  there  should 
have  been  no  reasonable  interval  of  occupa- 
tion between  incoming  and  outgoing  ten- 
aats.  It  here  appears  that,  on  the  surren- 
der of  the  premises  by  the  tenant,  Frazier, 
the  insured  took  prompt  means  to  procure 
uother  tenant.  It  is  also  nade  to  appear 
tbat  for  some  days  before  the  fire  all  that 
cm  Id  reasonably  be  done  to  procure  its 
occupation  by  a  tenant  was  done,  and  in  the 
■esntime  all  was  done  that  could  reason. 
»My  be  required  to  protect  the  property  and 
to  avoid  a  forfeiture  of  the  policy.  The 
tenant  was  to  have  moved  in  on  the  4th  of 
Ifay,  and  then  again  on  the  5th,  but  was 
prevented  by  unavoidable  casualty;  and  on 
40  L.B.A.(N.8.) 


61&;  Weidert  y.  State  Ins.  Co.  19  Or.  261, 

20  Am.  St.  Rep.  809,  24  Pac.  242;  Hartford 
F.  Ins.  Co.  V.  Smith,  3  Colo;  422;  Rockford 
Ins.  Co.  V.  Btorig,  137  111.  646,  24  N.  E.  674, 
affirming  31  111.  App.  486;  Home  Ins.  Co. 
V.  Wood,  47  Kan.  621,  28  Pac.  167;  Dwell- 
ing House  Ins.  Co.  v.  Osborn,  1  Kan.  App. 
197,  40  Pac.  1009;  Imperial  F.  Ins.  Co.  v. 
Eierman,  83  Ky.  468;  Home  F.  Ins.  Co, 
V.  Peyson,  S4  Neb.  495,  4  N.  W.  000; 
Moody  T.  Amazon  Ins.  Co-  52  Ohio  St.  12, 
26  L.R.A.  313,  40  Am.  St.  Bep.  609,  38 
N.  E.  1011;  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  613,  62  L.RJL  665,  62  S.  W.  145; 
Phtenii  Ins.  Co.  v.  Tucker,  92  III.  64,  34 
Am.  Rep.  106;  Shackelton  v.  Sun  Fire 
Office,    6fi    Mich.    288,    54    Am.    Rep.    379, 

21  N.  W.  343;  Herrman  t.  Merchants'  Ins. 

the  evening  of  the  Gth,  while  Miss  Race, 
and  those  acting  with  her,  were  in  the  ac- 
tual occupancy  of  the  premises,  fitting  it 
for  the  reception  of  the  tenant,  the  fire  oc- 
curred. It  is  clear  tbat  the  &re  was  not 
the  result  of  nonoccupancy  by  the  tenant. 
Appellee  had  tbe  right  to  occupy  the  house 
by  tenant  or  by  bereelf  and  her  brothers 
and  Bisters,  as  she  was  doing  at  the  time 
of  the  accident.  It  is  shown  that  at  the 
time  of  the  Sre,  and  for  some  days  previous 
thereto,  she  was  in  the  actual  occupancy  of 
the  house,  either  by  herself  or  some  mem- 
ber of  her  family,  for  all  the  purposes  of  a 
dwelling,  except  for  the  preparatinn  of 
meals  and  eating  them  therein.  The  con- 
tract is  silent  as  to  the  number  of  occu- 
pants required,  and  we  are  not  prepared 
to  say,  in  liew  of  the  occupation  at  niglit 
and  iy  day,  as  here  shown,  that  the  house 
was  unoccupied  within  the  meaning  of  these 
condition  8," 

It  was  held  in  Lester  t.  Mississippi  Home 
Ins.  Co.  —  Miss.  — ,  18  So.  99,  however, 
that  the  insured  house  was  vacant  (or  more 
than  ten  days  within  the  terms  of  tie  pol- 
icy, where  the  owner  .with  her  family  had 
been  away  for  Bome  days  on  a  bunting 
and  fishing  trip,  but  her  husband  returned 
to  tbe  house  eVer^day  or  so  to  look  after 
it,  and  a  brother-in-law  also  cared  for  it, 
and  a  servant  who  lived  two  or  three  hun- 
dred yards  from  tbe  house  was  left  in 
charge,  and  stayed  in  the  bouse  every  night 
except  on  the  night  of  the  fire. 

And  in  Eureka  F,  &  M.  Ins.  Co.  Bald- 
win, 62  Ohio  St.  368,  G7  N.  E.  67,  it  was 
held  that  the  court  should  have  instructed 
the  jury  that  a  huildinf;  insured  as  a  dwell- 
ing house  was  unoccupied  within  the  mean- 
ing of  a  provision  tbat  it  should  not  be- 
come unoccupied  without  the  assent  of  tlie 
insurer,  where  the  insured  and  his  son, 
who  resided  in  the  house  at  the  time  the 
policy  was  issued,  vacated  it,  and  it  was 
vacant  up  to  the  time  of  the  fire,  although 
the  son  slept  in  the  bouse  during  the  day- 
time, and  bad  a  bed  and  other  furniture 
there,  and  tbe  owner  visited  the  house 
each  day  and  resided  next  door  and  obtained 
rain  water  from  a  cistern  in  the  bouse. 


so 
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Co.  81  N.  y.  184,  37  Am.  Rep.  488,  affirm- 
ing 12  Jonea  k  S.  444;  PhtEnix  Idb.  Co.  v. 
Burton,  —  Tex,  Civ.  App.  — ,  39  S,  W.  319; 
German  American  Ine.  Co.  v.  EvanU,  94 
Tex.  490,  82  S.  W.  417;  Omaha  V.  Ina.  Co. 
T.  Sinnott,  54  Neb.  622,  74  N.  W.  955; 
Gibbs  V.  Continental  Ins.  Co.  13  Hun,  611; 
Thieme  v.  Niagara  F.  Ins.  Co.  100  App. 
Div.  278,  01  N.  Y.'  Supp.  499;  Lockwood 
V.  Middlesex  Mut.  Aesur.  Co.  47  Conn. 
553;  Traders'  Ins.  Co.  v.  Race,  —  111.  —,  29 
N.  B.  846;  American  Ins.  Co.  t.  Pftdfleld, 
78  111.  167;  Snyder  T.  Fireman's  Fund  Ins. 
Co.  78  Iowa,  148,  42  N.  W.  630;  Richards 
V.  Continental  Ina.  Co.  S3  Mich.  60S,  21 
Am.  St.  Rep.  611,  47  N.  W.  350;  Eureka 
F.  &  M.  Ins.  Co.  Baldwin,  62  Ohio  Bt 
368,  67  N.  E.  57;  19  Cjc.  731. 


In  Hartford  F.  Ins.  Co.  v.  Smith,  3  Colo. 
422,  it  was  held  that  there  was  bo  viola- 
tion of  tlie  provision  stipulating  for  a  for- 
feiture if  the  building  should  become  vacant 
or  unoccupied,  where  the  insured  building, 
which  was  used  aa  a  hoarding  house  at  the 
time  the  policy  was  issued,  was  vacated, 
but  one  of  the  rooms  was  furnished  and 
used  as  a  sleeping  apartment  each  nignt  by 
&  man  who  was  engaged  in  repairing  the 
building.  The  court  said:  "We  do  not 
think  that  the  company,  by  requiring  that 
the  building  should  be  occupied,  stipulated 
for  a  higher  degree  of  care  and  watchful- 
ness than  tile  occupancy  by  Mr.  Feely  im- 
plies. While  we  shall  endeavor  to  guard 
the  rights  of  insurance  companies  by  a  fair 
and  reasonable  construction  of  their  con- 
tracts, we  cannot  consent  to  see  frittered 
away  the  rights  of  the  insured  by  an  il- 
liberal and  unjust  interpretation  of  a  policy 
designed  for  their  (the  insured's)  protec- 
tion. We  are  of  opinion  that  the  building 
did  not  become  vacant  or  unoccupied  with- 
in the  meaning  of  the  policy." 

And  the  provision  against  allowing  the 
insured  building  to  become  vacant  or  un- 
occupied is  not  violated  where  the  insured 
with  his  family  moved  from  the  premises, 
but  left  a  large  portion  of  his  furniture 
tliere.  and  placed  a  servant  in  a  room  to 
occupy  it,  and  the  servant  slept  there  un- 
til the  house  was  destroyed.  German  Amer- 
ican Ins.  Co.  V.  Evants,  94  Tex.  490,  62  S. 
W.  417. 

And  there  is  no  breach  of  the  condition 
of  a  policy  covering  a  building  adapted  to 
be  used  as  a  saloon,  providing  for  a  for- 
feiture if  it  should  become  "vacant  or  un- 
occupied, or  not  in  use,"  where  it  appears 
that  a  clerk  was  sent  on  the  Saturday  after- 
noon before  the  fire  to  fix  up  the  building 
for  use,  and  that  he  made  some  repairs  and 
cipancd  the  interior,  and  slept  in  the  build- 
ing Saturday  night,  and  was  sleeping  there 
Sunday  night  when  the  fire  broke  out,  and 
it  also  appears  that  there  was  some  furni- 
ture suitable  for  a  saloon  and  a  small  stock 
40  L.R.A.(N.S.) 


Cbrson,  J.,  delivered  the  opiDion  fi  tb« 

This  is  an  appeal  by  the  defendant  from 
a  judgment  entered  in  favor  of  tbe  plain- 
tilT,  and  from  the  order  denying  a  new  trial. 
The  action  was  instituted  by  the  plaintiff 
to  recover  the  sum  of  tl.OOO  upon  a  policy 
of  insurance  issued  by  tbe  defendant  upon 
a  certain  dwelling  house  in  the  city  of  Sioux 
Falls,  which  waa  totally  destroyed  bj  fire. 
The  complaint  is  in  the  usual  form,  and 
the  only  defense  interposed  bf  the  defend- 
ant is  that  the  house  became  "vacant  or 
unoccupied,"  and  remained  so  for  ten  days, 
within  the  meaning  of  the  clause  in  the 
standard  South  Dakota  fire  insurance  form, 
which  provides  that  the  "entire  policy,  un- 
less   otherwise   provided   by   agreement   in- 

of  liquors  in  the  building  at  the  time. 
Stensgaard  v.  National  F.  Ins.  Co.  36  Minn. 
181,  30  N.  W.  408. 

And  in  imperial  F.  Ins.  Co.  T.  Kicrniu), 
83  Ky.  408,  it  was  held  that  a  policy  de- 
scribing the  insured  building  as  "occupied 
as  a  family  residence,"  and  containing  k 
clause  providing  that  it  should  become  void 
if  the  house  "become  vacant  or  unoccupied," 
was  not  avoided  where  the  family  whieti 
had  occupied  it  moved  out,  but  the  owner, 
upon  failing  to  obtain  another  tenant,  im- 
mediately got  a  man  to  stay  in  one  room 
of  the  house,  which  was  furnished  for  the 
purpose,  and  it  appeared  that  such  pereon 
ate  and  slept  there,  having  access  to  the 
entire  building-  for  the  purpose  of  caring 
for  and  watching  it. 

And  where,  by  the  terms  of  the  poliejr, 
the  insured  did  not  obligate  himself  to  limit 
the  occupancy  of  the  premises  to  any  par- 
ticular purpose,  there  is  no  breach  of  the 
provision  stipulating  tor  a  forfeiture  if 
the  premises  should  be  left  vacant  and  un- 
occupied, where  one  room  of  the  insured 
building  was  occupied  by  a  band  of  musi- 
cians and  another  by  a  lodger  who  slppt 
there.  Fabst  Brewing  Co.  v.  Union  Ins.  Co. 
83  Jfo.  App.  663. 

In  lionenfant  v.  American  F.  Ins.  Co.  78 
Mich.  053,  43  N.  W.  682,  the  court  held  that 
the  mere  tact  that  the  insured,  when  he 
moved  from  the  insured  building,  left  some- 
one to  look  after  it,  would  not  prevent  a 
forfeiture  where  the  policy  provided  that 
if  the  building  shall  become  vacant  or  un- 
occupied, the  risk  shall  become  void.  It 
does  not  appear  in  this  case,  however, 
whether  the  person  left  to  care  for  the 
premises  slept  in  the  building. 

In  Poor  V.  Hudson  Ins.  Co.  2  Fed.  432, 
a  verdict  for  the  insured  was  held  to  bo 
supported  by  the  evidence,  where  a  policy 
covering  a  building  used  as  a  summer  hotel 
contained  a  provision  that  a  family  should 
live  in  it  throughout  the  year,  and  it  ap- 
peared that  when  it  was  destroyed,  in  No- 
vember, two  men  slept  in  the  hotel  and  had 
their  clothing  there,  and  worked  outside 
and  about  the  house,  going  in  and  out  sev- 
eral times  a  day,  although  they  took  their 
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doned  thereon,  or  added  thereto,  sfaall  be 
raid,  if  k  bnilding  bereiu  deacribed,  whether 
intesded  for  occupAiicy  hj  owner  or  teaant, 
bt  or  become  vuAnt  or  unoccupied,  and  «o 
lanun  for  ten  days."  At  the  dose  of  all 
tlK  teatimony,  both  parties  moved  the  court 
for  a  direction  of  a  verdict,  and  the  case 
.wu  tnbmitted  to  the  court,  flndinge  of  fact 
bdBg  waJTsd-  The  court  thereupon  entered 
■  jndgment  in  faTor  of  the  plaintiff  and 
(gainst  the  defendant  for  the  Hum  of 
tI,D61JM),  being  the  amount  of  the  policy, 
intemt,  and  costs. 

The  only  question  preeented  by  the  rec- 
ord Hems  fa>  be  aa  to  whether  or  not  the 
futa  warranted  the  court  in  holding  that 
the  premiaes  liad  not  become  "vacant  or  un- 
ocnpied,"   and  so  remained  for  ten  days 

Deals  at  an  adjoining  hotel.  Bat  in  Poor 
V.  Humboldt  Ins.  Co.  125  Mass.  274,  28  Am. 
ficp.  22S,  which  apparently  involved  the 
ume  loss,  it  was  held  that  the  jury  was  not 
virranled  in  flnding  that  a  warranty  that 
the  iosnred  building  should  be  occupied  b; 
1  family  throughout  the  year  had  been 
Eomplied  with,  where  the  evidence  showed 
Uat  for  aimie  time  prior  to  the  fire  the 
hiilding  ivBS  occupied  only  by  two  work- 
iKn  who  were  employed  elsewhere  during 
the  daytime  and  who  took  tbeir  meals  away 
from  the  bailding,  but  left  their  clothing  in 
the  building  and  slept  there. 

Vhere  some  furniture  was  left  in  building 
and  a  person  slept  there  until  shortly 
before  fire. 

A  provision  in  an  insurance  policy  on  a 
dwelling  bouse  that  the  policy  should  be- 
come void  if  the  premises  became  unoccu- 
pied without  the  consent  of  the  company 
is  avoided  where  the  insured,  about  two 
•Kka  before  the  fire,  moved  to  another  city 
ta  reside,  taking  a  part  of  her  furniture 
Bid  leaving  the  remainder  in  charge  of  a 
person  to  be  sold,  although  she  left  a  man 
m  posaesaioQ  with  instructions  to  remain 
and  sleep  in  the  house  until  he  could  rent 
it.  and  be  slept  there  several  nights,  but 
u  the  time  of  the  flre,  bad  been  absent  in 
uotber  place  for  three  or  four  days.  Cook 
'.  Continental  Ins.  Co.  TO  Uo.  610,  35  Am. 
Rep.  438.  The  court  said:  "After  she  left 
tie  premises,  there  was  no  one  living  in  it. 
She  lived  in  Kansas  City,  and  Southwick 
VIS.  by  her,  instructed  to  sleep  in  the 
tooae,  but  he  did  not  sleep  in  it  after 
Weilnesday  night  next  preceding  the  Satur. 
'iay  night  of  the  fire.  His  sleeping  there  at 
3i2'it  was  not  an  occupation  of  the  house 
■iibin  the  meaning  of  the  policy.  He  did 
•ot  occupy  the  house  during  the  day.  It  is 
tr«  that  there  is  more  danger  from  incen- 
liiaries  ftt  night  than  in  the  daytime,  but 
4>ellii^  housea  unoccupied  during  the  day 
(re  in  more  danger  from  that  class  than 
"ben  oeenpied,  and  the  abandonment  of  the 
pfonises  by  plaintiff  diminished  the  se- 
nrity  against  the  destruction  of  the  house 
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prior  to  the  Ore.  It  is  disclosed  by  the 
evidence  that  the  building  was  occupied  by 
Margaret  Fitber,  a  tenant,  at  the  time  the 
policy  was  issued,  as  a  boarding  house:  that 
on  or  about  the  27th  day  of  September, 
more  than  ten  days  prior  to  the  fire,  tlie 
principal  part  ot  the  furniture  was  moved 
to  another  house  in  the  vicinity,  and  Mrs. 
Filber,  with  a  woman  assisting  her,  lived 
thereafter  at  the  new 'place  of  residence; 
that  Mrs.  FilbeHs  husband  and  hired  man 
slept  for  several  nights  thereafter  at  their 
former  residence,  and  so  continued  to 
occupy  the  same  nights  until  within  about 
five  or  six  days  of  tlie  time  of  the  fire;  and 
that  the  horses,  chickens,  etc.,  belonging 
to  the  husband,  remained  in  a  barn  upon 
the  premises  until  the  husband  finally  lei 

by  fire.  It  will  be  observed  that  the  con- 
dition avoids  the  policy  if  the  premises  be- 
come unoccupied,  without  regard  to  the 
period  of  time  that  they  remain  unoccupieil, 
therein  differing  from  the  cases  cited;  and, 
giving  it  a  liberal  construction,  while  the 
temporary  absence  of  the  entire  family  for 
a  day,  or  a  few  days,  might  not  avoid  the 
policy,  yet  if  the  family  occupying  the 
house  abandon  it,  as  in  this  case,  for  an- 
other residence,  requesting  a  person  to  sleep 
there  until  it  should  be  rented,  and  such 
person  leaves  the  place  several  days  before 
the  fire  occurs  and  remains  away  until  it 
is  consumed  by  fire,  with  what  propriety 
can  it  be  said  that  it  was  'occupied'  when 
burned  T  If  the  absence  of  plaintifT  had 
been  for  a  visit,  and  not  to  change  her  resi- 
dence, the  case  might  (we  do  not  say 
would)  be  different.  'Occupation  of  a 
dwelling  house  is  living  in  it.'  'A  mere 
supervision  over  it  is  not  sufficient.'  It 
was  plaintifFs  business,  under  the  policy, 
to  see  that  the  house  was  occupied.  If  she 
had  put  a  tenant  in  possession  under  a 
lease  for  a  month  or  a  year,  and,  four  days 
previous  to  the  fire,  the  tenant  had  vacated 
the  premises  and  taken  another  house,  her 
agreement  with  that  tenant  would  not  have 
availed  her  in  a  suit  with  the  insurance 
company.  So  her  instructions  to  South- 
wick, admitting  that  the  observance  of  them 
by  him  would  have  saved  the  policy,  can- 
not avail  her,  if,  with  or  without  her  con- 
sent, he  did  vacate  the  premiaes  several 
days  before  thev  were  burned.  He  slept 
there  at  night  when  in  Sedalia,  but  did  not 
take  his  meals  there;  was  not  there  during 
the  day.  He  was  not  living  in  the  house, 
and  this  is  not  the  case  of  an  occupant  of 
the  house  who  was  but  temporarily  absent 
when  the  fire  occurred ;  and  the  circuit 
court  did  not  err  in  holding  that  the  house 
was  unoccupied  when  burned." 

But  in  Home  Ins.  Co.  v.  Wood,  47  Kan. 
BBl,  28  Pac.  107,  it  was  held  that  the  jury 
were  justified  in  finding  that  the  insured 
house  was  occupied,  where  the  evidence 
showed  that  the  furniture  and  household 
goods  were  still  in  the  building,  although 
they  had  been  packed  in  some  of  the  rooms 
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It  is  contended  b;  the  defendant  thjit 
when  Mrs.  Filber,  the  tenant,  left  the  piem- 
imH  And  moved  a  larger  part  of  the  furni* 
ture  therefrom,  the  house  became  "vacant 
or  unoccupied,"  within  the  meaning  of  the 
clause  contained  in  the  poliof.  The  re- 
epondcnt,  however,  in  support  of  the  judg- 
ment of  the  court  belovr,  inaiats  that,  aa 
the  houae  was  occupied  by  the  husband  and 
hia  hired  man  nights  for  aleeping  purposes, 
and  the  horses,  ehickens,  etc,  irere  retained- 
upon  the  premises,  and  a  part  o(  the  furni- 
ture still  remained  in  the  houae,  the  same 
did  not  become  vacant  or  unoccupied  within 
the  meaning  of  the  terms  of  the  policy,  and 
that  the  court  was  therefore   right  in  en- 


taring  judgment  in  favor  of  the  plaintiff. 
We  are  inclined  to  take  the  view  that  the 
respondent  is  right  in  his  contention.  Mid 
that,'  under  the  evidence,  the  house  did 
not  become  vacant  or  unoccupied,  and  so  re- 
main for  ten  days  prior  to  the  fire.  It  is 
quite  clear  that  the  house  was  not  vacant 
for  a  period  of  ten  dajs  prior  to  the  Brei 
aa  there  was  some  furniture  belonging  to 
the  tenant  stilt  remaining  in  the  house.  In 
Woodruff  V.  Imperial  F.  Ins.  Co.  83  N. 
Y.  133,  the  learned  court  of  appeals  of  that 
state,  in  discuasing  a  similar  question,  says: 
"A  vacant  house  ia  literallj  an  empty 
house.  This  bouse  was  not  shown  to  be 
empty.  There  were  some  tilings  actually 
seen  in  it,"  etc.  It  seems  equally  claar 
that  the  house  was  not  unoccupied  for  tea 


to  make  other  rooms  vacant,  and  it  ap- 

Kared  that  the  insured  had  slept  in  the 
use  until  within  a  week  or  five  days  of 
the  Are,  when  he  left  to  sleep  elsewhere 
because  he  was  not  well,  but  he  was  at  the 
house  each  day,  as  was  another  person  to 
whom  he  had  given  a  key  and  who  was 
fixing  one  of  the  rooms  as  a  sleeping  room 
for  himself,  into  which  he  had  moved  hia 
bed  snd  trank,  but  who  had  not  actually 
slept  there. 


There  is  no  breach  of  the  condition 
against  allowing  the  insured  building  to 
become  vacant  or  unoccupied,  where  the 
insured's  family  had  been  absent  from  the 

E remises  for  about  ten  days  upon  a  visit, 
ut  the  husband  during  that  time  came 
back  and  stayed  in  the  nouse  overnight  on 
two  occasions  and  he  and  another  man  slept 
in  the  house  on  the  night  of  the  fire.  John- 
son V.  New  York  Bowery  F.  Ins.  Co.  39 
Hun,  410. 

And  where  the  polif?  does  not  stipulate 
that  the  insured  building  shall  be  used  as 
a  dwelling,  or  require  any  particular  mode 
of  occupancy,  it  might  be  found  that  the 
proviBtona  avoiding  the  policy  in  case  the 
building  is  vacant  or  unoccupied  were  not 
violated,  where  the  insured  occupied  the 
building  at  the  time  the  policy  was  issued, 
and  Bome  months  after  rented  the  property, 
and  after  his  first  tenants  had  left,  he  let 
it  to  another  tenant,  who  moved  his  goods 
into  it.  and  the  goods  of  a  son-in-law  were 
also  placed  there,  and  members  of  both 
families  occupied  the  house  to  a  limited 
extent,  sleeping  there  occasionally  and  doing 
some  work  there,  and  it  appearing  that  the 

Property  was  carefully  watched  and  cared 
}r  up  to  the  time  it  was  burned.  Moadv 
T.  Amazon  Ins.  Co.  62  Ohio  St.  12,  26 
L.B.A.  313,  49  Am.  St.  Rep.  699,  38  K.  £. 
1011. 

So,  there  is  no  breach  of  a  condition  of 
a  policy  providing  for  a  forfeiture  if  the 
premises  become  unoccupied  and  remain  ao 
tor  thirty  days,  where  the  buildings  in- 
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Bured  had  been  used  for  a  number  of  years 
as  a  summer  residence  by  the  insured,  who 
spent  the  winter  months  in  the  city,  and  it 
appeared  that  after  the  family  liad  re- 
turned to  the  city  far  the  winter,  the  in- 
sured visited  the  premises  as  often  as  once 
a  month,  and  her  husband  during  the  whole 
winter  season  visited  the  house  several 
times  a  week  alept  there  from  two  to  five 
nights  each  week,  and  on  several  oecasiooB 
entertained  friends  and  prepared  his  meals 
there.     Western  Assur.  Co.  v.  Mason,  6  III. 
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nd  the  fact  that  the  custodian  of  an  in- 
sured house  has  acceaa  to  only  one  room 
does  not  render  vacant  or  unoccupied  so  aa 
to  avoid  a  policy  of  inaurance,  where  the 
agent  was  notified  that  the  owner's  family 
was  to  be  absent,  and  agreed  that  it  would 
be  sufficient  to  have  a  man  in  the  yard,  the 
furniture  having  been  left  in  the  building, 
and  the  custodian  occupying  an  adjoining 
building  only  30  feet  away,  and  a  part  of 
the  time  sleeping  in  the  room  to  which  he 
bad  access.  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513,  02  L.R.A.  636,  62  8.  W.  146. 

And  the  jury  are  warranted  in  ftndin|f 
that  a  dwelling  house  was  not  vacant  or 
unoccupied  within  the  meaning  of  a  poli- 
cy, where  the  insured  and  his  wife,  who 
occupied  the  premises  at  the  time  the 
policy  was  issued,  shortly  afterward  went 
to  another  city  to  enable  the  wife  to  re- 
ceive medical  treatment,  and  they  did  not 
again  regularly  occupy  the  house,  hut  dur- 
ing the  absence  the  liuaband  alept  there 
t,hont  half  of  the  time,  and  was  never 
away  from  it  for  mora  than  three  days  at 
a  time,  except  upon  one  occasion  when  he 
was  abEcnt  on  business,  and  it  appeared 
that  a  part  of  the  time  he  slept  in  the 
house  every  night,  and  that  later  on  he 
and  his  wife  visited  it,  cooked  meals  there, 
and  spent  the  night  there,  and  it  appeared 
further  that  practically  all  of  their  house- 
hold furniture  remained  in  the  house. 
Home  F.  Ins,  Co.  v.  Pevaon,  54  Neb.  495, 

74  N.  \v.  ano. 

But  in  Spahr  v.  North  Waterloo  Idb, 
Co.  31  Ont.  Rep.  526,  it  was  held  that  » 
provision  that  a  policy  should  become  void 
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divi  prerioiu  to  the  fire,  m  the  husband 
d  Ib«  tenKiit,  Mr.  Filber,  and  Iiui  hired 
mm,  slept  in  the  house  up  to  within  five  or 
tix  dxra  of  the  trv.  So  long  as  a  p*rt  of 
tb  furniture  remained  in  the  house,  and 
tin  lame  was  occupied  nights  bj  the  hus- 
bind  of  the  tenant  and  his  hired  man,  and 
it  had  his  live  stock  on  the  premisea,  it 
duiDat  properly  be  said  that  it  was  vacMit 
«  nnoccnpled. 

The  authorities  upon  the  questioa  of 
■bit  constitutes  vacancy  or  nonoccupaocy 
■ithin  the  meaning  of  the  clause  in  the 
fditj  are  numerous,  and  the  circumstances 
liTolred  in  each  ease  are  so  different  it  is 
diStnlt  to  extract  from  these  authorities 
urf  general  rule  upon  the  subject  As  be- 
fore stated,   it  is  quite  clear  the  premises 

if  the  premises  were  untenanted  oi 
utd  Rmained  so  for  more  than  ten  day» 
rithoiit  notifying  the  insurer,  waa  Tio- 
lited  where  the  occupant  of  the  bouse 
Kufd  to  reside  in  it  for  eeveral  weeks,  but 
Itft  bis  furniture  and  clothing  there,  and 
during  the  interval  persons  looked  after 
the  itoeli  around  the  place,  watered  flowers, 
tnd  did  washing  in  the  house,  and  the 
buband  slept  in  it  twice  during  the  time. 

Vtlen   most    of    furniture    is    moved,    but 
building  ia  occasionally  sleptiD. 

la  Agricnltural  Ins.  Co.  v.  Hamilton, 
e  Ud.  88,  30  L.ItA.  633,  61  Am.  St.  Rep. 
ti7,  33  Atl.  420,  it  was  held  that  there 
*u  R  breach  of  the  condition  of  a  policy 
protiding  that  it  should  become  void  if 
Ibe  house  became  vacant  or  unoccupied, 
wUre  the  insured  moved  from  the  building 
to  another  near  by,  and  no  person  occupied 
it  from  that  time  until  it  was  destroyed, 
illhough  occaaionally  some  of  the  insured's 
vDrkmen  and  his  son  slept  in  the  house 
for  s  few  nighta,  but  did  not  occupy  it  dur- 
ing the  daytime,  and  although  provisions 
lod  other  stores  were  kept  in  the  house, 
iH  (he  insured's  wife  visited  it  to  get  pro- 
•i*i-)RB  daily.  The  court  In  this  caas  said; 
""  cT'jpstton  of  a  dwelling  house  primarily 
■Eiplies  a  living  in  it;  and  consequently  a 
!>ir  ind  reasonable  interpretation  of  the 
■ardi.  'vacant  and  unoccupied,'  when  used 
(0  describe  a  dwelling  house,  would  seem 
t«be  that  the  house  is  without  an  occupant, 
—wjtliont  some  person  living  in  It.  An 
Ktati  use  of  the  nouse  as  a  place  of  abode 
<r  habitation  is  what  the  insurer  contem- 
flitet,  and  what  the  policy  designs  to  se- 
nie.  When  the  oceupant  of  a  dwelling 
^ste  move*  out  with  his  family,  taking 
;*rt  of  bis  furniture  and  nearly  all  his 
■^ring  apnare),  and  makes  his  place  of 
■bide  elsewhere,  anch  dwelling  house,  whilst 
I'm*  deserted,  mnst  be  regarded  as  unoccu- 
PMd,  that  is,  vacated,  if  the  word  be  given 
ti  natural  and  ordinary  signiflcation.  It 
a  tlw  very  aitnation  against  the  hazards  of 
*ii(h  the  company  clearly  undertook  to 
turd  itaelf  by  an  express  stipulation  and 
«  LB,A.(N.S.) 


were  not  vacant  within  the  meaning  of  that 
term  as  used  in  the  policy,  as  we  have  seen 
in  the  case  at  bar  a  part  of  the  furniture 
of  the  tenant  was  still  in  the  house  up  to 
within  five  or  six  days  of  the  fire.  It  seems 
equally  clear  that  the  house  was  not  un- 
occupied within  the  meaning  of  the  policy, 
as  it  was  in  fact  occupied  by  the  husband 
of  the  tenant  and  his  hired  man  up  to  with- 
in five  or  six  days  of  the  fire.  In  Thieme 
V.  Niagara  F.  Ins.  Co.  100  App.  Div.  2T8, 
91  N.  Y.  Supp.  409,  the  supreme  court,  ap- 
liellate  division,  first  department,  of  tho 
state  of  New  York,  held  in  an  analogous 
case,  aa  appears  by  the  faeadnote,  that 
"where  plaintiff's  husband,  who  lived  in 
another  house  on  the  same  lot,  placed  a 
bed  in  the  insured  house  after  the  tenant 

condition  inserted  in  the  very  contract  up- 
on which  the  suit  ia  founded.  Obviously 
the  word  "unoccupied,"  as  applied  to  a 
dwelling  bouse  in  a  fire  insurance  policy, 
signities  not  used  as  a  residence;  and  con- 
sequently a  designated  tenement  becomes 
unocclipted  when  it  is  no  longer  used  for 
the  accustomed  and  ordinary  purposeB  of  a 
dwelling  or  place  of  abode.  £tence,  no  mat- 
ter wbat  other  use  it  may  be  devoted  to, 
so  long  as  it  ceases  to  be  a  place  of  actual 
abode, — a  place  really  occupied  as  a  resi- 
dence or  habitation, — it  is  vacant  or  unoc- 
cupied according  to  the  plain  import  of 
those  words,  and  according,  too,  to  the 
sense  in  which  they  are  manifestly  em- 
ployed in  the  contract  of  insurance.  It  is 
not  a  mere  casual  or  occasional  sleeping  in 
a  house  that  constitutes  an  occupancy  of 
it.  The  element  of  a  fixed  abode  is  an  es- 
sential ingredient  of  every  concept  of  occu- 
pancy, when  applied  to  a  dwelling  house; 
and  the  term  'unoccupied'  is  employed  to 
express  the  directly  opposite  condition," 

And  a  provision  against  allowing  tbs 
insured  premises  to  become  vacant  or  un- 
occupied is  violated  where  a  dwelling  bouse, 
granary,  and  horse  barn  were  insur^  un- 
der a  policy  stating  that  they  were  occupied 
by  a  tenant,  and  the  tenant  subsequently 
moved  out,  and  the  insured  told  the  agent 
of  the  company  that  he  was  not  going  to 
leave  a  tenant  in  the  house  in  the  future, 
but  wanted  his  men  to  stay  there  when  they 
were  at  work  on  the  place,  and,  in  accord- 
ance with  this,  the  agent  indorsed  on  the 
policy  that  it  was  thereafter  to  he  occu- 
pied for  dwelling  and  farm  purposes,  and 


who  cooked  and  ate  and  slept  in  the  bouse 
only  when  they  were  at  work  on  that  place, 
and  for  periods  of  more  than  ten  days  no 
one  occupied  the  house  nights.  Fitzgerald 
V.  Connecticut  T.  Ins.  Co.  U  Wis.  463,  25 
N.  W.  788. 

And   in   Hartshorne  v.   Agricultural  Ins. 

J.  50  N.  J,  L.  427,  14  Atl.  815,  it  was 
held  that  there  had  been  a  breach  of  a  poli- 
cy providing  that  ff  the  dwelling  house  In- 
sured  should   cease  to  be   occupied   aa  a 
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vuaUd,  kiid  ilept  there  flve  nighta  each 
week,  cttrrjiug  on  hU  buBiness  on  the 
premises  during  the  dty,  tlie  bousa  was 
not  vtuAnt  and  unoccupied  for  ten  dsja, 
within  the  forfeiture  clause  of  the  insur- 
ance policy."  In  the  opinion  tlie  court, 
la  construing  the  forfeiture  clause,  which  is 
similar  to  that  in  the  case  at  bar,  sa;s: 
"The  policy  of  insurance  is  the  standard 
policy,  and  the  question  ia  whether  at  the 
time  of  the  Ore  the  premiaes  were  vacant 
or  unoccupied  within  the  meaning  of  the 
terma  of  the  policy.  To  forfeit  the  policy, 
it  was  required  that  the  premises  should  be 
or  become  vacant  or  unoccupied,  and  bo  re- 
main for  ten  days.  The  fact  that  the  plain- 
tiff's busband  did  not  sleep  in  the  house  on 
the  night  of  the  Are  would  not  avoid  the 
policy,  unless  the  house  was  vacant  or  un- 
occupied, notwithstanding  the  fact  that  be 
was  in  the  habit  of  sleeping  there  at  least 


five  nighta  a  week  during  the  period  that 
the  premises  were  unrented.  The  reason- 
able meaning  to  be  given  to  this  provision 
aeems  to  me  to  be  that  a  house  does  not 
become  vacant  or  unoccupied  so  long  as 
there  are  persons  living  in  the  house  for 
4ome  portion  of  each  day.  The  plaintiff 
and  her  family  lived  in  an  adjoining  house, 
and  the  premiaea  in  question  had  been  rent- 
ed and  occupied  by  the  tenant.  When  the 
tenant  moved  away,  the  plaintiff's  husband 
moved  into  tlie  house.  He  was  about  the 
premises  all  day,  attending  to  his  buainess, 
which  was  carried  on  there,  and  at  night 
he  generally  slept  in  the  house  that  was 
destroyed.  This,  it  seems  to  me,  was  an 
occupation  of .  the  house  within  the  mean- 
ing of  this  provision  of  the  policy.  If  the 
plaintiff  had  hired  a  man  to  look  out  for 
the  house  and  occupy  it  until  it  was  rented, 
the   mere    fact   that   occasionally    he   tilept 


dwelling,  the  contract  of  insurance  should 
become  void,  where  the  occupant  of  the 
insured  house  moved  to  an  adjoining  farm, 
taking  all  of  his  furniture  from  the  dwelling 
except  a  bedstead  and  some  bedclothes  which 
were  used  by  his  aon.  who  slept  at  the 
bouse  for  about  a,  month  after  the  family 
left,  when  he  also  ceased  to  sleep  there  be- 
cause the  weather  became  too  cold. 

But  in  Thieme  v.  Niagara  F.  Ins.  Co. 
100  App.  Div.  278,  91  N.  Y.  Bupp.  499,  af- 
firmed in  185  N.  Y.  678,  78  N.  E.  1113,  it 
was  held  that  the  provision  in  a  policy 
stipulating  against  tbe  insured  building  be- 
coming vacant  or  unoccupied  was  not  vio- 
lated where  the  building  in  question  was  a 
two-story  one  containing  living  apartments, 
which  had  been  rented  prior  to  the  month 
of  May,  when  tbe  tenants  moved  out  and  a 
lounge  was  immediately  put  in  the  building 
and  the  insured's  husband  slept  there  Ave  or 
six  nights  a  week,  and  aometimea  a  whole 
week,  and  slept  there  on  July  3d,  when  the 
building  waa  rented,  but  did  not  sleep  there 
on  the  4tb  of  July,  when  tbe  Sre  occurred, 
although  he  went  around  the  house  on  that 
evening  and  slept  near  by  in  another  house 
situated  upon  the  same  lot  in  which  he  and 
his  wife  resided.  The  court  said:  "The 
fact  that  the  plaintiff's  husband  did  not 
sleep  in  the  house  on  the  night  of  the  Are 
would  not  avoid  the  policy,  unless  tbe  house 
was  vacant  or  unoccupied,  notwithstanding 
tbe  fact  that  he  waa  in  the  habit  of  sleep- 
ing  there  at  Icaat  five  nights  a  week  dur- 
ing the  period  that  the  premises  were  un- 
rented. The  reasonable  meaning  to  be  giv- 
en to  this  provision  aeems  to  me  to  be  that 
*  house  does  not  become  vacant  or  unoccu- 
pied so  long  as  there  are  persons  living  in 
tbe  bouae  for  some  portion  of  each  day. 
The  plaintiff  and  her  family  lived  in  an 
adjoining  bouse,  and  the  firemises  in  ques- 
tion had  been  rented  and  occupied  by  the 
tenant.     When  the  tenant  moved  away,  the 

Elaintiff'a  husband  moved  into  the  house. 
!e  was  about  the  premises  all  day  attend- 
ing to  hia  business,  which  was  carried  on 
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there,  and  at  night  he  generally  slept  in  the 
house  that  was  destroyed.  This,  it  seems 
to  me,  waa  an  occupation  of  the  house  with- 
in the  meaning  of  this  provision  of  the  poli- 
cy. If  the  plaintiff  had  hired  a  man  to 
look  out  for  tbe  bouse  and  occupy  it  until 
it  was  rented,  the  mere  fact  that  occasion- 
ally be  slept  away  from  the  house  would 
not  have  made  it  a  VEicant  or  unoccupied 
house,  which  remained  vacant  and  unoc- 
cupied for  ten  days.  .  .  .  The  clause  in 
question  contemplates  that  tbe  building 
might  be  one  which  was  rented  and  usually 
in  tbe  occupation  of  a  tenant;  but  there  is 
no  provision  inserted  that  in  auch  case 
where  the  premises  remained  unrented.  the 
policy  should  be  void;  but  the  condition 
IS  that  whether  intended  for  occupancy  by 
tbe  owner  or  by  a  tenant,  if  the  premisea 
became  either  vacant  or  unoccupied,  the 
policy  ahould  be  void.  It  is  not  claimed 
that  the  premises  were  vacant,  and  I  do 
not  think  that  they  became  unoccupied  bo 
long  OB  a  human  being  lived  in  the  bouae, 
using  it  to  sleep  in  or  for  auch  other  pur- 
poses as  a  dwelling  ia  habitually  used. 
Now,  the  plaintiff  recogni7*d  the  necessity 
of  someone  being  actually  in  the  house  at 
night  to  protect  it,  and  for  that  purpose 
her  husband  habitually  slept  there  while  it 
was  unrented)  and  it  seems  to  me  that  thia 
waa  an  occupation  of  tbe  bouae  within  tbs 
meaning  of  this  clause  of  tbe  policy." 

And  in  Agricultural  Ins.  Co.  v.  Owens, 
—  Tex.  Civ.  App.  — ,  132  S.  W.  828,  there 
was  held  to  he  no  breach  of  the  condition 
providing  for  a  forfeiture  in  case  the  build- 
ing was  allowed  to  become  vacant  or  un- 
occupied, where,  shortly  after  a  tenant 
moved  out,  the  insured's  brother-in-law 
moved  into  one  room  of  the  insured  house, 
into  which  he  moved  a  bed  and  clothes,  etc, 
and  slept  there  every  night  except  when  he 
was  absent  for  a  few  days,  although  he  took 
his  meals  at  a  house  across  the  street,  and 
It  appeared  that  the  other  rooms  in  tbe 
house  were  not  furnished. 
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inj  from  the  hoiue  would  not  have  made 
it  ■  TusDt  or  unoccupied  bouK  which  re- 
Mined   TMMit    and    unoccupied    for    ten 

Tlw  oniTt  waa  clearlj'  right,  therefore,  in 
hollii^  that  upon  tbe  undisputed  evidence 
10  the  tMe  tbe  conditions  in  the  polic7 
relied  CD  bj  the  defendant  were  not  vio- 
lUol.  tad  that  the  plaintitT  was  therefore 
tnlilltd  to  judgment  As  l>eariag  upon  this 
)iKi(ian,  though  not  direotly  in  point,  »ee 
^bdieltcn  V.  Sun  Fire  Office,  55  Mich.  288, 
i*  im.  Rep.  379,  21  N.  W.  MS;  Home  F. 
Ids.  Co.  t.  Person,  54  Xcb.  495,  74  N.  W. 
^61:  MoodF  V.  Amazon  Ins.  Co.  &Z  Ohio  St. 
:i  31!  X.  E.  1011,  28  L.RJ..  313,  49  Am. 
>:.  Rep.  690.  and  note;  Imperial  F.  Ins. 
r.  Riernan,  S3  Kj.  468;  Halpin  v.  In- 
nce  Co.  of  N.  A.  120  N.  If.  73,  8 
Li:..t  70,  23  N.  E.  889 ;  Continental  Ins. 
T.  Kvle.  124  Ind.  132,  24  N.  E.  727, 
t  LE.A.  SI,  10  Am.  St.  Rep.  77,  and 
;c,ie:  Limburg  v.  German  F.  Ins.  Co.  SO 
I.,.!  ;w,  23  L.R„A.  »0,  48  Am.  St.  Bep. 
■i\  57  X.  W.  «2fl. 

Tie  judgment  of  the  court  below  and 
A-iki  denj-iog  a  new  trial  are  affirmed. 


JOSEPH   L.   EODINE,    Plff. 


C.  BERG  et  al. 


[—  N.   J.  - 


;  Ati.  SOI.) 


EildcDce  —  presumption  —  foreign  law. 

I.  In  the  absence  of  proof  of  the  law  of 
•utiier  jurisdiction,   the   Inference   is  that 
:^  CDmiQon  law  atill  preraila  there. 
Utrratlon  of  inetmment  —  not«  —  date. 

•.  It  common  law,  the  alteration  of  the 
Jite  of  a  promissory  note  is  a  material  al- 
t^nlion,  and  when  made  by  one  not  a 
-tnnnr  to  the  obligation,  will  avoid  it  as 
V,  ill  parties  not  consenting  thereto, 
'rlniipal    and    agent   —    alteration    of 

■MP  —  binding  eRect. 

3.  When  the  general  manager  of  a  banit 
-^pts  (or  thetbanic  a  promissorj  note  pay- 
'■^  to  its  order,  with  surety,  in  the  place 
■'  cue  then  held  without  surety,  nod  as  a 
'*^  of  the  transaction  of  acceptance  alters 
■  ;  ilte  of  the  new  note  to  correspond  with 
^t  il  the  note  surrendered,  the  bank  is 
Kar^able  with  the  act  of  iU  officer  as  one 

^adnotes  bv  Beboen,  J. 


done  in  the  course  of  the  busineas  of  tbe 
bank  by  a  general  agent;  and  it  cannot,  as 
to  nonconsenting  obligors,  rely  upon  the  al- 
tered note  as  evidence  of  the  indebtedness, 
and  at  the  same  time  disavow  the  act  of  its 
officer  and  agent,  and  claim  his  action  to  be 
that  of  a  stranger,  or  beyond  his  authority. 
Same  —  ratification. 

4,  The  bank  is  chargeable  with  the  gener- 
al manager's  knowle(^e  of  the  fact  that  it 
holds  a  note  which  has  been  altered  by  ita 
general  manager;  and  if,  with  this  knowl- 
edge, it  accepts  payments  on  account  of  the 
note,  and  subsequently  assigns  the  note  as 
altered,  such  acts  amount  to  a  ratification 
of  the  act  of  tbe  manager  in  altering  the 


(March   4,   1912.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  defendanla'  favor  in  au 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  two  promissory  notes. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
*    Mr.  Scott  Scammell  for  plaintiff  in  er- 


Bcrgcn„  J.,  delivered  the  opinion  of  tbe 

The  plaintiff,  as  assignee  of  the  Me- 
chanics &  Traders'  Bank,  Market  Branch, 
of  Brooklyn,  New  York,  brought  bis  suit 
against  the  defendants  to  recover  the 
amount  claimed  to  l>e  due  on  two  promis- 
sory notefl,  the  first  of  which  is  in  the  form 
following ; 

^,435.50.  Brooklyn,  N.  Y.,  August  31,  1908. 
On  demand,  after  date,  I  promise  to  pay 
to  the  order  of  Mechanics  and  Traders' 
Bank,  Market  Branch,  torty-four  hundred 
and  thirty-five  &  '^'too  dollars  at  Mechanics 
and  Traders'  Bank,  Market  Branch.     Value 


ived. 


C.  Berg. 
Marie  Berg. 


Tbe  other  note  was  dated  October  12. 
1908,  and  was  in  the  -lame  form,  except  as 
to  amount,  which  is  $4,200.  The  notes  came 
into  existence  under  the  following  circitm- 
stancea:  Mr.  Berg  had  obtained  from  the 
bank  a   loan  on  his   individual   note,  bear- 


Sole.  -  The  question  as  to  the  determina- 
''■3  of  1  case  properly  governeri  by  the  law 
if  mother  state  which  is  not  proved  is 
■^»idered  at  length  in  the  note  to  Cherry 
■  '•prapie,  67  L.R.A.  33;  and  the  same 
~*<t:on  in  respect  of  the  law  of  a  foreign 
HLR.A.fN.S.r  ( 


country,  in  tbe  notes  to  Parrot  v.  Alcxican 
C.  R.  ("0.  .14  L.R.A. (N.S.)  2(11,  and  Cuba  R. 
Co.  V.  Crosby.  38  I,.R.A.{S.S.)    40. 

For  alteration  of  date  of  note,  see  note 
to  Lombardo  v.  Lombardini,  32  L.R.A. 
(N.S.)   515. 
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ing  dkta  August  31,  1008,  and  in  October 
of  thkt  ytmi  the  offlcen  ol  the  bank,  be- 
ooming  diautiafled,  called  upon  Mr.  Berg 
to  aupplj  additional  lecurit^,  and  agreed 
to  accept  hit  wife  aa  surety.  At  the  same 
time,  It  appear*  that  Mr.  Berg**  account 
was  orerdrawn  to  tbe  extent  of  about 
94,100,  ao  the  loan  clerk  of  the  bank,  under 
the  direction  ot  Mr.  Mailej,  who  was  the 
manager  of  the  Market  Branch  of  the  bank, 
in  which  poeitlon  he  had,  as  he  taetified, 
ibe  aame  control  aa  a  cashier  ordinarily  has, 
prepared  two  note*,  the  fint  to  represent 
the  credit  already  given  on  August  31,  1B08, 
and  another  foi^  t4,800  to  represent  the 
over  draft;  each  note  being  dated  October 
12,  1908.  Mr.  Berg  tigned  both,  carried 
them  to  hia  wife,  obtained  her  signature, 
brought  them  back,  delivered  them  to  the 
manager,  and  received  from  him  the  individ- 
ual note,  dated  August  31,  1908,  and  tore 
it  up,  and  thereupon  the  date  of  the  new 
note,  given  for  14,436.60,  was  altered  h; 
erasing  October  12th  and  Inserting  August 
31st  in  iU  place. 

Mr.  Mailey,  the  general  manager,  testi- 
fleet  "I  still  held  in  my  possesilon  the 
original  note,  and  gave  Mr.  Berg  this  new' 
note,  and  he  took  it  home  and  had  his 
wife  sign  It  and  brought  it  back  to  me  and 
tore  up  the  old  note — that  is,  the  one  of 
G.  Berg — and  gave  me  this  one  in  the 
place  of  it;  and  the  date  was  changed  in 
my  office,  at  my  desk,  in  the  presence  of 
lu.  Berg,  to  have  it  correspond  with  niy 
loan  book  and  also  the  original  note."  The 
real  controversy  in  this  caae  is  over  this 
note  hud  the  effect  of  the  alteration  of  its 
date,  no  defense  being  interpoeed  to  the  note 
for  (4,200,  except  payment,  and  that  ques- 
tion was  submitted  to  the  jury. 

There  is  no  testimony  in  the  cose  that 
the  wife  ever  consented  to,  or  had  any 
knowledge  of,  the  alteration  of  the  date; 
bnt,  although  the  plaintiff  produced  evi- 
dence tending  to  show  that  Mr.  Berg  had 
knowledge  of  the  alteration,  he  denied  It, 
and  this  disputed  question  cf  fact  was  sub- 
mitted to  the  jury  by  the  trial  court.  Ke- 
garding  the  effect  of  the  alteration  of  the 
note  on  the  liability  of  the  wife,  the  trial 
court  charged  the  jury  that  "the  legal  effect 
of  that  change  was  to  release  the  wife  from 
any  obligation  on  that  note."  to  which  ex- 
ception was  taken.  A  considerable  portion 
of  the  brief  of  the  plaintiff  in  error  is  based 
upon  the  negotiable  instruments  act  of  this 
bUU  (F.  L.  1S02,  p.  683) ;  but  the  caae  is 
barren  of  any  proof  of  the  law  of  the  state 
of  New  York,  wtiere  this  contract  was  made 
and  delivered,  relating  to  commercial  con- 
tracts. The  plaintiff  did  prove  tlie  law  of 
New  York  state  concerning  the  liability  of 
married  women,  from  which  ft  appears  that 
40  L.Il.A.(N.8.) 


married  women  are  not  prohibited  from  as- 
suming liability  as  suret;-  As  there  was 
no  offer  made  to  show  what  the  law  of  New 
York  was  regarding  the  alteration  of  com- 
mercial paper,  the  inference  Is  that  the 
common  law  still  prevails  there  (Wain  v. 
Wain,  S3  N.  J.  L.  420,  22  AtL  203),  and 
under  it  the  alteration  of  the  date  of  > 
contract  is  a  material  one,  and  dischai^ea 
all  parties  to  the  instrument  from  liability' 
thereunder,  except  thoee  who  have  conBent«<l 
to  it.  .  Master  v.  Hitler,  4  T.  R.  320,  Z  H. 
Bl.  140,  2  Beviaed  Hep.  3Bft,  2  Eng.  Ral. 
Caa.  669,  1  Smith,  Lead.  Cas.  Sth  ed.  1277, 
and  notes. 

In  Wood  V.  Steele,  6  Wall.  80,  18  L.  ed. 
726,  the  date  of  a  promissory  note  was 
changed  aft«r  it  was  signed  by  the  defend- 
ant Steele,  aa  sure^  for  one  Newson,  with- 
out his  knowledge  or  the  knowledge  of  the 
plaintiff,  who  accepted  the  note  from  New- 
son  for  a  loan  to  him.  The  court  instructed 
the  jury  "that  if  the  alteration  was  made 
after  the  note  was  signed  by  the  defendant 
Steele,  and  by  him  delivered  to  the  other 
maker,  Newson,  Steele  was  discharged  from 
all  liability  on  said  note."  It  did  not  ap- 
pear by  whom  the  alteration  waa  made;  but 
aa  it  was  delivered  in  its  altered  condition 
by  Newson,  and  none  of  the  other  partiea 
had  knowledge  of  the  change  in  dat«,  the 
inference  is  that  it  was  changed  by  New- 
son.  In  affirming  the  foregoing  instruc- 
tions, the  court  said:  "It  ia  now  settled, 
both  in  Bngliah  and  American  juriapru- 
dence,  that  a  material  alteration  in  any  com- 
mercial paper,  without  the  consent  of  the 
party  sought  to  be  charged,  extinguishes  hia 
liability.  .  .  .  The  fact  In  this  case 
that  the  alteration  was  made  before  the 
note  passed  from  the  hands  of  Newson 
cannot  affect  the  result.  He  had  no  au- 
thority to  change  the  date."  The  suit  in 
the  above  case  was  brought  by  the  holder  of 
a  promissory  note  againat  a  surety,  who 
defended  upon  the  ground  that  the  date  had 
been  altered,  presumably  by  bis  joint 
maker,  after  be  had  signed  It,  and  without 
his  consent;  and  it  is  not  unlike  the  present 
case,  so  far  as  Mrs.  Berg  la  concerned,  if 
her  husband  altered  the  note  without  her 
authority  or  knowledge. 

The  note  in  the  present  case  waa  alter«d 
in  a  material  respect  by  the  managing 
officer  of  the  payee,  and  retained  aa  the 
property  of  the  bank,  without  the  knowl- 
edge of  the  wife,  and  if  the  party  to  whom 
the  alteration  is  charged  was  not  a  stranger 
to  the  obligation  altered,  such  change  woul^ 
release  a  nonconsenting  obligor;  for  a  ma- 
terial alteration  made  by  a  party  to  a 
note  or  obligation  will  avoid  it  as  against 
another  party  not  consenting,  8  Cyc.  150^ 
and  cases  cited;  Draper  v.  Wood,  112  Uas«. 
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lis,  17  Am.  B«p.  9S.  It  ii  urged  th*t  in 
iMking  tbe  alter*tion  complained  of,  the 
paerml  manager  of  the  iMUik  exceeded  hii 
■atboritf,  and  th«t  therefore  the  alteration 
wu  made,  not  by  tlw  bank,  but  b^  a 
•IxaDger.  W«  do  not  quMtion  the  oorrect- 
Bt»  of  tbe  propoaition  that  the  alteration 
of  contracts  by  oae  not  a  partj  to  them,  or 
witlioot  aatfaori^  therefor,  would  ordi- 
urilj  be  ft  apoliation  which  would  not 
ikange  the  origin&l  contract  between 
pertiea  to  it,  but  the  present  caaa  u  not 
coBfined  to  snch  conditions;  for  here  the 
gcaeral  manager  ol  the  bank,  in  the  due 
xnrae  of  its  buainefts,  accepted,  as  ita  agent, 
■  Bote  in  anbatituticn  of  another,  and,  aa  a 
pert  of  the  tntnsaietion,  at  once  changed  the 
itte  at  tha  note  from  October  12,  1908,  to 
Augtut  31,  IftOS,  for  the  declared  purpose 
of  making  the  clftt«  accord  with  tbe  one 
to  be  given  Dp.  The  act  was  done  in 
foTtherance  of  the  interests  of  the  bank  hy 
u  officer  hAving  general  power*  over  the 
Hiking  of  loanM  and  the  acceptance  of 
Mcnritiea  tbarefor,  »nd,  as  claimed  bj  plain- 
tiil,  with  the  (M>neent  and  in  the  presence 
ti  ooe  of  the  obligors,  upon  whom  tbe 
disnge  wma  binding;  and  the  question  ii 
■faetber,  aa  to  tbe  noneonsenting  obligor, 
t!«  alteration  by  Uta  general  manager  of 
the  ta-ir  wsB  BO  foreign  to  hia  authorify  as 
lo  eienae  the  ba.iil£:  from  all  reeponsibilitj 
n  the  matter,  and  to  make  the  general 
BaBsger   a    atranger   to  the  transaction. 

Ib  Htrilingawortb  ▼.  Holbrook,  BO  Iowa, 
151,  20  *Tn  St.  Rap.  411,  *S  N.  W,  661, 
1  chattel  mortgage  girui  to  secure  the  note 
of  Ub  plaintiff  wma  materially  altered  hy 
Uie  agent  of  the  mortgagee.  The  trial 
Mort  instracted  tlie  jury  bb  follows:  "If, 
feacrer,  you  find  from  the  evidence  that 
tie  pn^wr^  mortgaged  was  originally  pur- 
sued by  plaintiff  f rcmi  D.  W.  Ealsted  [tbe 
vent],  and  that  all  transactions  in  re- 
ktion  tbej«to,  including  tbe  giving  of  the 
^oIm  and  aeeuring  tbe  same,  were  bad 
vitk  D.  W.  Halated,  and  that  the  defend- 
■st  B.  H.  Halated  Imortgegee]  intrusted 
ife  whole  matter  of  renewing  and  securing 
^  Botea  to  I>.  W^-  Balsted,  botb  as  to  time 
rf  olemion  and  t^be  kind  and  amount  af 
•Muity  to  be  obtained,  and  that,  after  ob- 
iiiBiag  said  mortgage,  aatd  D.  W.  Halsted 
fraodnlently  and  -wrongfully  made  the 
i:^ed  alteration  therein,  then  said  D. 
T.  Halated  waa  ao  far  tbe  agent  of  aaid 
i.  It  Halated  that  hf*  w^4  wrongful  and 
^tudttlnrt  act  will  •void  the  entire  instm- 
wat"  Tbe  action  in  this  case  was  brought 
by  tlw  mortgagor  to  recover  property  tak- 
-  -  tinder  the  altered  chat- 


»1  Bortinae,  and  the  question  presented 
IS  whether  tbe  holder  of  the  mortgage  was 
dttrgeable  with  the  fcltwration  made  by  his 


•gent,  wiUioat  bis  knowledge.  The  appel- 
late coart.  In  aflbniing  the  foregoing  in- 
structions, said:  "We  think  the  paragraph 
in  question  waa  inbetantially  correct,  a*  ap- 
plied to  the  facta  in  this  caM.  The  agent 
waa  not  reatricted  by  the  terms  of  his 
agency  aa  to  tbe  security  he  might  take- 
He  was  authorized  to  act  upon  his  own 
judgment,  and  take  such  security  as  he 
thought  beat.  In  performing  the  duties  as- 
signed to  him,  if  tbe  claim  of  the  plaintiff 
be  true,  he  made  a  fraudulent  alteration 
in  the  mortgage.  In  doing  so,  he  did  not 
act  for  himself,  nor  for  tbe  mortgagor,  but 
for  his  principal.  It  may  be  conceded  that 
such  alteration  was  not  contemplated  by  his 
instructions  as  agent;  but  it  was  not  forbid- 
den, and  it  operated  as  a  legal  fraud  upon 
plaintiff.  It  was  in  tbe  line  of  his  agency 
and  because  of  it.'' 

We  are  of  opinion  that  when  the  cashier 
or  manager  of  a  bank  accepts  a  promisBory 
note  payable  to  tbe  order  of  the  bank,  with 
surety,  in  the  place  of  one  then  held  with- 
out snrety,  at  the  same  time  Burrendering 
the  unsecured  note  to  ite  maker,  and  as  a 
part  of  the  transaction  of  acceptance  altera 
the  date  of  the  new  note  to  correepond 
with  that  of  tbe  note  surrendered,  tbe  bank 
is  chargeable  with  the  act  of  ite  officer  aa 
one  done  in  the  course  of  the  business  of  tbe 
bank  by  a  general  agent;  and  it  cannot,  as 
to  the  noneonsenting  obligors,  rely  upon  the 
altered  note  as  evidence  of  the  indebtedness, 
and  at  the  same  time  disavow  the  act  of  ite 
officer  and  agent,  and  claim  his  action  to  be 
that  of  a  stranger,  or  beyond  his  authority. 

There  ii  a  distinction  between  the  author- 
ity of  a  special  and  of  a  general  agent, 
which  does  not  depend  upon  the  number  of 
transactions  in  which  the  agent  is  author- 
ized to  represent  the  principal,  but  upon 
the  scope  of  his  authority  bo  to  do  in  the 
given  transaction.  The  true  distinction,  as 
stated  by  this  court  in  Manchester  Bldg.  k 
L.  Asso.  V.  Allee,  81  N.  J.  L.  BOS,  ao  AU. 
466,  is  "between  the  authority  to  perform 
a  particular  act  in  a  particular  way,  and 
the  authority  to  perform  all  acte  connected 
with  B  particular  employment."  In  the 
transaction  under  review,  tbe  manager  was, 
as  thus  defined,  the  general  agent  of  the 
bank;  and  hence  all  acts  performed  by  b:m 
strictly  in  connection  with  the  particular 
employment  in  which  he  was  put  forward  to 
represent  the  bank,  and  done  in  sappoeed 
furtherance  of  tte  Intereste,  were  binding  up- 
on it,  whether  or  not  they  were  beneficial  to 
it,  or  whether,  through  the  negligence  of  the 
agent  or  bis  ignorance  of  the  I^al  effect  of 
his  acts,  they  were  in  fact  injurious.  The 
mistake  or  the  negligence  of  such  agent  ia, 
in  law,  the  mistake  or  the  n^ligence  of  the 
prlncipaL    The  question  ia,  not  whether  ify-. 
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agent,  in  wbat  h«  did,  Kcted  without  negli- 
gence, or  wbetlier  the  result  of  hia  conduct 
waa  beneflcial  to  the  principal,  but  whether 
the  acts  he  performed  were  done  Btrietly  in 
oonnection  with  the  particular  matter  in 
which  he  waA  emplojed  to  act  for  the  princi- 
pal. There  is  no  rule  of  law  b;  which  an 
agent  cepresenta  his  principal  only  lo  long 
as  his  acts  are  beneflcial  and  performed 
without  n^tigence,  but  ceases  to  represent 
him  when  the  acts  he  performs  as  agent  arc 
negligentlf  performed,  or  turn  out  to  be  tho 
reverse  of  beneficial  to  the  principnl.  One 
who  claims  the  beneficial  results  of  a  gen- 
eral agency  cannot  disavow  the  untoward 
results  of  the  negligent  acta  of  his  own 
agent  in  the  identical  transaction. 

The  case  of  Hunt  v.  Gray,  35  N.  J.  L. 
227,  10  Am.  Rep.  232,  relied  on  by  the  plain- 
tilf  in  error,  is  not  applicable;  for  there  the 
alteration  was  made  by  one  without  any  in- 
terest in  the  note,  and  therefore  a,  stranger 
in  law  to  the  obligation,  his  only  authority 
being  to  carry  the  note  to  a  bank  for  dis- 
count, and  his  act  in  altering  it  was  clearly 
one  of  spoliation,  in  which  case,  it  is  well 
settled,  the  alteration  does  not  annul  the  ob- 
ligation of  the  maker  to  satisfy  it.'  Should 
'we  assume,  however,  that  the  alteration  was 
made  by  the  manager  without  the  authority 
of  the  bank,  the  fact  that  the  bank  held  as 
»n  asset  this  altered  note  was  known  to  the 
manager,  which  knowledge  waa  acquired  by 
him  in  a  tHinsaction  within  the  scope  of 
the  bank's  busineas.  "A  notice  to  a  ca^biei' 
is  notice  to  a  bank.  This  must  be  the  rule; 
otherwise  it  will  be  impoasible  to  get  on  in 
the  ordinary  course."  Trenton  Bkg,  Co.  v. 
Woodruff,  2  N.  J.  Eq.  1J7.  Therefore,  in 
this  case,  the  bank  had  knowledge  that  it 
waa  the  holder  of  a  promissory  not«,  the 
date  of  which  had  been,  as  it  is  claimed, 
altered  by  its  general  manager  without  au- 
thority. In  such  case,  the  act  of  alteration 
may  l>e  ratifled  by  the  bank;  and  it  has  been 
decided  that  accepting  payment  on  account 
of  the  note,  and  the  bringing  of  a  suit  on 
the  note  as  altered,  amounts  to  a  ratifica- 
tion of  what  had  been  done.  First  Nat. 
Bank  t.  Fricke,  75  Mo.  17B,  42  Am.  Rep. 
307. 

By  accepting  and  retaining  the  beneficinl 
result  of  an  unauthorized  act  of  his  agent, 
the  principal,  having  knowledge  of  the 
facts,  rati  He  s  such  act,  and  cannot  re- 
pudiate the  consequences  of  a  particular  act 
of  the  same  agent  in  the  identical  transac- 
tion which  produces  the  contract,  the  fruits 
of  which  are  retained.  Keiin  v.  Lindley,  — 
N.  J.  Eq.  — ,  30  Atl.  1063,  affirmed  in  54 
N.  J.  Eq.  418,  34  Atl.  1073;  1  Tarsons, 
Contr.  40,  62;  Rader  t,  Maddox  (Teague  v. 
40  L.R.A.(N.S.) 


Maddoi)  160  D.  8.  129,  87  L.  ed.  1025. 
14  Sup.  Ct  Rep.  46;   31  Cyc.  1257-1270. 

In  the  present  ba«e,  it  ie  undisputed  that, 
while  the  bank  held  the  not«,  chargeable 
with  knowledge  of  its  alteration  by  ita  own 
officer,  it  did  not  disavow  the  act,  but  ac- 
cepted  payment*   on  account   thereof,  and, 

o,  after  ita  maturity,  assigned  the  note, 

altered,  to  the  plaintiff,  who  brings  his 

suit  on  the  note  as  changed.    This  amounts 

to  a  ratification  by  the  bank  of  the  act  of 

manager   in  altering  the   note  when   he 

pted  it  for  the  bank;  and  therefore  the 

ration  was  not  made  by  a  stranger,  but 

by  the  payee  and  holder  at  the  time.     VV<* 

no  error  in  the  conduct  of  the  trial  on 

this  branch  of  the  case. 

The   plaintiff   in   error   also   argues   that 

le  consideration  given  to  the  husband  for 
the  first  note,  which  wds  afterwards  de- 
stroyed, will  support  a  recovery  upon  the 
Ron  counts  against  both  husband  and 
"even  though  the  note  was  avoided  by 
the  markings  of  the  bank."  It  is  sufficient 
y  on  this  point  that  the  attention  of  the 
trial  court  was  not  distinctly  called  to  this 
matter;  nor  is  there  any  assignment  of  er- 
to  support  it.  We  are  referred  to  the 
fourth  and  sixth  assignments  of  error  &a 
raising  this  question. 

The  fourth  assignment  resta  upon  a  re- 
fusal to  charge  as  follows;  "If  you  find  that 
the  alteration  was  innocently  made,  with- 
out any  fraudulent  intention,  but  did  alter 
the  written  instrument  in  a  material  re- 
ipect,  then,  if  you  find  that  the  defendant 
Carl  Berg  waa  given  new  credit  at  th« 
bank,  and  the  loans  already  made  to  him 
not  called  by  the  bank,  and  that  the 
note  was  given  in  consideration  of  the 
extension  of  time,  and  In  order  that  far- 
ther advances  might  be  made,  and  that  the 
defendants,  and  both  of  the  defendants, 
promised  to  pay  the  sum  of  84.436.50  if  the 
loans  were  not  called  upon  the  defendant 
Carl  Berg,  and  if  further  advances  were 
made  to  him,  then  you  must  give  judgment 
for  the  plaintiff  for  the  sum  of  money  whieh 
you  shall  find  to  be  due  upon  the  note. 
marked  'Exhibit  P3,'  and  for  the  sum  of 
money  which  you  shall  find  to  be  due  upon 
the  loans  made  on  October  12,  1008,  bv 
Mechanics  i.  Traders'  Bank  to  the  defendant 
Carl  Berg,  upon  the  faith  of  the  promise  of 
the  defendant  Carl  Berg  and  the  defend- 
ant JIarie  Berg  to  pay  the  said  loan, 
against  both  defendants,"  This  is  a  re^ 
quest  to  charge,  in  substance,  that,  even 
if  the  wife  shonid  not  be  liable  on  the 
altered  note,  atill  she  could  be  held  on  an 
Independent  promise  for  a  consideration 
moving  to  her  husband.  There  is  no  evi- 
dence to  support  any  such  promise;  and,  aa 
the  request  was  not  limited  to  the  husband. 
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bat  ioeluded  the  wif«  aa  to  both  notes,  it 
na  properly  refused.  There  was  no  request 
thai  the  husbaDd.  aloae  could  be  held  upon 
lh«  cttmnon  eounts. 

Tbe  sixth  aiwigiunent  of  error  affords 
biisia  for  the  argiiiuent  that  the  right  of  the 
plaintiff  to  recover  upon  the  com 
coonts  againat  the  husband  was  ex< 
fd  from  the  jury.  What  tbe  court  said 
vti  whether  the  note  "can  l>c  recov- 
ered a^inst  the  husband  depends  up- 
ca  vhetber  the  change  of  date  naa  made 
r:th  his  consent,  because  the  changing  ol 
Ihe  date,  without  tlie  consent  of  eitlier  of 
'.be  parties,  destroys  the  note's  cITieicncy  a^ 
iIk  basis  of  an  action  of  this  kind  upon 
tif  note."  A  careful  examination  of  tliis 
rnord  fails  to  disclose  that  the  point  last 
'i^ued  was  ever  called  to  the  attention  of 
tU  trial  court.  The  case  waa  tried  entirely 
up-in  tlie  question  of  the  alteration  of  the 
luiie  and  tb«  amount  of  payments  made  ou 
».count  of  both  notes. 

Tbe  TiewB  expressed  lead  to  an  affirmance 
of  the  judgment. 


t.  A.  WICKER,  Appt, 

HAYES  JONES  et  al, 

(—  N.  C  — ,  74  S.  E.  801.) 

Etidenre   —  bnrden  of  proof  —  iDter- 

Unentlon  In  deed. 

I.  One  assailing  a  deed  showing  an  era- 
nue   or   interlineation   has   the   burden   of 
pMving  th*t  it  was  made  after  the  time  of 
mutation. 
Sune  —  TFhat  may  be  considered. 

i.  In  determining  whether  an  interlinea- 
tion in  a  deed  was  made  before  or  after  ex- 
i^ttion,  tbe  jury  may  consider  any  differ- 
^Me  in  ink  and  writing,  and  also  the  fact 
'■tat  it  was  withheld  from  registration. 
Sune  —  ^talver  of  ohiectlon. 

i.  Objections  to  incompetent  evidence  are 
■aired    by    permitting   the    witness    siibse- 
■oently  to  testify  without  objection  to  the 
:'ictB  sought  to  be  elicited  by  it. 
Some  —  Incompetent  —  waiver  of  ad- 


L  Error  in  admitting  incompetent  evi- 
ivitr  is  waived  by  subsequently  admitting 
fie  fact  wbich  it  is  offered  to  establish. 

Xote.^As  to  presumption  and  burden  of 
proof  as  to  tbe  time  of  the  alteration  of  an 
tcitrnment.  aee  note  to  Tharp  v.  Jamison, 
»L.ILA.(N.S.)   100. 
40  I.,R.A.iN.S.| 
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Ejectment  ^  Jndgment   for   defendant 
—  failure  of  proof. 

5,  A  judgment  establishing  defendant's 
title  in  an  action  for  poBseasion  of  real 
property  is  erroneous,  although  plaint  ill 
fails  to  establish  liis  case,  if  there  is  no 
evidence  in  the  case  to  ebow  that  defendant 
had  the  titk  or  right  of  possession. 
JndKment  —  ejectment  —  estoppel. 

U.  A  judgment  against  plaintiff  for  fail- 
ure of  proof  iu  an  action  for  possession  of 
real  property,  and  to  estahtiah  title,  es- 
tops him  from  further  prosecution  of  an 
action   for  such   relief. 

(Clark,  Ch.  J.,  dissents.) 

(May  2,  1012.) 

APPEAL  by  plaintiff  from  a  judgment 
of  tlie  Superior  Court  tor  Lee  County 
in  defendants'  favor  in  an  action  brought 
to  recover  posaesaion  of  certain  lands. 
Modified  and  affirmed. 

Statement  by  Allen,  J.; 

This  was  originally  a  proceasioning  pro- 
ceeding, and,  it  appearing  that  title  to  the 
land  was  in  controversy,  it  was  transferred 
to  the  civil  issue  docket  by  consent  of  all 
parties,  and  pleadings  were  fl1e5.  The  'plain- 
tiff complained  for  the  possession  of  cer- 
tain lands  alleged  to  be  in  possession  of 
defendants,  and  for  a  judgment  clearing 
the  title  of  certain  other  parte  of  tbe  same 
tract  alleged  to  tw  in  plaintiff's  poaaesaion. 
The  defendants  admitted  possession  of  a 
portion  of  tbe  land  described  in  the  com- 
plaint, which  part  was  described  by  metes 
and  bounds  in  the  answer,  and  claimed  title 
thereto.  Nearly  all  the  land  in  controversy 
was  on  the  west  side  of  Juniper  branch, 
and  tbe  remainder  on  the  east  side. 

The  plaintiff  offered  evidence  that  Elisha 
Wicker,  his  father,  was  dead,  and  intro- 
duced the  following  deeds :  Deed  from 
Daniel  McGilvary  to  A.  H.  McLeod,  dated 
October  19,  1867,  registered  in  office  of 
register  of  deeds  of  Moore  county,  in  Book 
"1,   p.   558,   on   the  5th   day   of   November, 

167.     Deed  of  Alexander  II.  McLeod  and 

ife  to  Elisha  Wicker,  dated  September  16. 

174,  registered  in  tbe  office  of  the  register 

of  deeds  of  Lee  county,  in  Book  No.  , 

-,  July  19,  1011.  The  plaintiff  also 
evidence  tending  to  prove  that  the 
deeds  covered  the  lands  in  controversy  and 
other  land,  and  that  he  and  those  under 
whom  he  claimed  had  been  in  possession  of 
than  thir^  years,  but 
he  admitted  that  his  home  was  on  the  land 
tbe  deeds  outside  of  tbe  diapute,  and 
that  he  bad  not  cultivated  continuously  the 
land  in  controversy. 

The  defendant  introduced  the  following 
deeds,  which  were  admitted  without  d)je»lp 
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tion:  Deed  ot  Daniel  Hall  and  wife.  Mm? 
Hall,  to  Mar;  J.  Jonee,  dated  ISth  daj  of 
April,  1879,  registered  in  Moore  county, 
September  30,  1B8S,  in  Book  No.  GO,  p. 
361.  The  conrtliouae  waa  burned  in  Uiat 
county,  and  the  deed  waa  re-regiatared  the 
ISth  daj  of  January,  ISOB,  in  Book  No.  40, 
p.  CO.  Deed  from  Daniel  Hall  and  wife  to 
Mary  J.  Jonea,  dated  the  29tb  day  of  April, 
1882,  regiatered  io  the  office  of  the  regiatsT 
of  deeds  in  Moore  connty,  September  29, 
1886,  Book  No.  6S,  p.  3&&,  and  rer^iBtered 
in  Moore  county  on  the  Stb  day  of  Sep- 
tember, 1898,  in  Book  No.  IS,  p.  470.  Deed 
of  W.  C.  Edwarda  to  Daniel  Hall,  daUd 
2d  day  of  April,  1870,  regiatered  in  Lee 
county,  June  19,  1911,  in  Book  of  Deeda 
No.  5,  p.  118.  Deed  of  J.  W.  Burna  to 
Daniel  Hall,  dated  December  31,  1878,  regia- 
tered  in  the  office  of  r^ater  of  deeds,  Lee 
county,  March  16,  1909,  Book  of  Deeds  No. 
1,  p.  29^  There  were  erasures  and  inter- 
lineations in  material  parte,  on  the  Brat 
and  aecond  of  these  deeds,  and  the  plaintifl 
introduced  evidence  tending  to  prove  that 
the  eraaures  and  interlineations  were  not 
in  the  same  handwriting  as  the  body  of  the 
deed,  that  different  ink  was  used,  and  that 
they  were  not  made  at  the  date  of  the  deed, 
but  afterwarda.  The  defendant  also  intro- 
duced evidence  tending  to  prove  that  aaid 
deed*  covered  the  lands  In  controveray,  and 
that  ahe  had  been  in  poesesaion  thereof  for 
thirty  years,  and  had,  during  that  time, 
cultivated  continnoual;  0  or  0  acres  of  the 
land.  The  home  of  the  defendant  woe  not 
on  the  land  in  dispute. 

John  B.  Cameron,  a  anrveyor,  was  asked 
the  following  question: 

Q.  Examine  that  plat,  and  see  it  you  can 
locate  this  description  (attorney  reading 
deed  of  Daniel  Hal]  and  wife  to  Mary  J. 
Jonea,  dated  16th  day  of  April,  1876). 
Also  this  tract  (Daniel  Hall  and  wife  to 
Mary  J.  Jones,  dated  29th  day  of  April, 
1882).  State  whether  or  not,  aa  a  sur- 
veyor, you  can  aay  whether  or  not  this  land 
on  the  west  aide  of  Juniper  branch  within 
that  line  running  from  6  to  B,  B  to  C,  and 
from  C  to  Juniper  branch,  and  Juniper 
branch  to  the  beginning,  is  contained  in 
that  description.  (Objection  by  plaintiff. 
Overruled.      Exception.) 

A.  According  to  your  papers,  it  does.  I 
didn't  survey  that.    I  platted  it. 

This  witness  afterwards  testifted,  without 
objection,  that  the  deeds  of  the  defendant 
covered  the  land  in  controveray. 

Defendant  introduced  certified  copies  of 
the  plat  of  division  of  the  landa  of  Elisha 
Wicker,  father  of  the  plaintiff.  (Objection 
by  plaintiff.  Overruled.  Plaintiff  excepted.) 
Alao  eertlfled  copy  of  mortgage  ot  L.  A. 
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Wicker  to  Elieha  Watson,  dated  20th  day 
of  March,  1891.  (Objection  by  plaintiff. 
Overruled.  Plaintiff  excepted.)  The  weatem 
line  of  the  land  in  the  diviaion  and  of  the 
land  in  the  mortgage  is  Juniper  branch. 
The  plaintiff  testified  that  all  the  land  he 
owned  waa  not  embraced  in  the  mortgage. 

The  only  part  of  his  Honor's  charge  ex- 
cepted to  ia  aa  follows:  "Now,  in  respect  to 
the  two  deeda  put  in  evidence  by  the  de- 
fendants, and  purporting  to  be.  made  to 
Mary  J.  Jones.—one  dated  the  15th  of  April, 
1879,  and  the  other  dated  the  £9th  of 
April,  1882 — the  plaintiff  contends  that, 
according  to  the  evidence  on  the  face  of  the 
deeda,  there  has  been,  since  the  execution 
and  delivery  of  the  deeds,  a  change  in  the 
grantee,  and  that  the  name  of  Mary  J.  Jones 
ha*  been  by  auch  change  made  the  grantee 
in  such  deed.  Now,  the  burden  of  showing 
this,  and  that  auoh  change  was  mode  by 
the  grantee  or  aomeone  in  her  interest,  or 
the  intereat  of  the  defendants,  or  thait 
it  was  not  mode  by  the  grantor  or  by  hia 
consent,  is  upon  the  plaintiff." 

The  following  verdict  was  returned  by 
the  jury:  "(1)  Is  the  plaintiff  tlie  owner 
of,  and  entitled  to  the  possession  of,  the 
lands  included  in  the  following  lines;  0 
toDto3to4to6toB  and  to  C,— or  any 
part  thereofl"  Answer:  "No."  The  court 
rendered  the  following  judgment;  "This 
cause  coming  on  to  be  heard,  and  being 
heard  before  hia  Honor,  C.  M.  Cooke,  Judge, 
and  a  jury,  and  the  following  iaaues  having 
been  submitted  to  the  jury:  (1)  Is  the 
plaintiff  the  owner  of,  and  entitled  to  the 
possession  of,  the  lands  included  in  the  fol- 
lowing lines:  CtoDto3to4to0toB 
ond  to  C, — or  any  part  thereoft  (2)  And, 
if  a  part,  what  parti  (3)  Are  tbe  defend- 
anta  in  the  wrongful  possession  of  said 
lands!  (4)  What  damage,  if  any,  is  the 
plaintiff  entitled  to  recover  against  the  de- 
fendants T  And  the  jury  having  answered 
the  flrat  issue,  'No,'  it  la  therefore  coneid- 
ered,  ordered,  and  adjudged  that  the  plain- 
tiff is  not  the  owner,  nor  entitled  to  the 
possession,  of  the  landa  within  the  follow- 
ing lines:  CtoD'to3fa>4to6toB  and 
to  C,  as  shown  on  the  map  on  file  in  this 
cause,  but  that  the  defendants  are  the  own- 
ers and  entitled  to  the  poSBeasioa  of  said 
lands.  It  is  further  adjudged  that  the  de- 
fendant recover  of  the  plaintiff  and  D.  D. 
Buie,  surety  on  the  prosecution  bond  filed 
in  thia  cause,  their  costs,  to  be  taxed  by  the 
clerk  of  the  court." 

The  plaintiff  excepted  and  appealed. 

Mr.  A.  A.  F,  Beawell  for  appellant. 
Messrs.  Hoyle  A  Hoyla  uid  D.  E.  Hc- 

Iver  for  appellees 


1912. 

Alien,   J^  delivered  the  opinion  of  the 

Wlien  we  apeak  of  an  "Kltanttion"  in  « 
writiiig,  ire  refer  to  the  legml  accept&tioli 
«f  Um  tertn,  which  impliei  a  eliange  nude 
•fter  ita  execution.  Mid,  while  tm  eruun 
or  interlinetition  nuf  Im  an  kIt«ratioii,  it  ia 
not  such  if  nude  before  the  flnal  execution 
gf  the  -writing.  Under  the  rule  of  the  nn- 
dant  canunon  law,  aa  iUuatrated  in  iU 
Mrlieei  deeiBione,  it  waa  held  that  kny  al- 
tention,  however  inaignificant,  rendered  tlie 
vrtting  Toid,  and  that  the  judge  muat  paaa 
«■  the  whole  q<ieeti<»  (Pigot'a  Caae,  II 
Coke,  2Bb),  but  tlUi  WM  modified,  even  in 
the  time  of  Lord  Coke,  to  the  extent  that 
the  alteratiDU  muat  be  material,  and  that 
the  qneation  aa  to  the  time  when  made 
ibould  ba  anbmttted  to  a  jury.  In  2  Co. 
Litt.  226b.  it  is  aaid  that  "of  ancient  time, 
if  tlie  deed  appeared  to  be  raaed  or  inter- 
lined in  pla«ea  material,  the  judges  ad- 
jndged  npon  tlieir  view  the  deed  to  be  Tojd, 
but  of  latter  time  the  Jndgei  have  left  that 
to  the  jnrora  to  tr7  whether  the  raaing  or 
interlining  were  before  the  deliveiie." 

Modern  authority  in  England  and  in  the 
United  States  Iiave  further  modified  the 
doetrine,  until  it  i*  now  generally  agreed 
that,  when  an  alteration  ia  eatablished.  It 
aroidi  tbe  Inatrnment,  if  it  ii  material;  that 
the  materiality  of  the  alteration  ia  a  quea- 
ticn  to  bo  decided  by  tbe  court,  witlioat  tbe 
aid  of  a  jury;  tliat  any  alteration  ia  ma- 
terial if  it  aflecta  the  identity  of  the  inatm- 
ment  or  tbe  right*  and  obligationa  of  the 
parties  to  it;  and  that  t^e  queation  of  tlie 
time  when  the  alteration  waa  made  ia  a 
tact  to  b«  determined  by  tlte  jury.  It  is 
alw  held  in  all  the  atatei  except  Miasoarl 
lad  New  Jeraey,  that  an  immaterial  altera- 
tion does  not  ^ect  the  validity  of  the  writ- 
ing. 

An  alteration  by  a  atrauger  witbont  tbe 
knowled^  of  the  grantee  or  obligee,  wbile 
it  cannot  enlarge  the  obligationa  of  the 
grantor  or  obligor,  does  not  affect  tbe  right 
to  enforce  tbe  writing  aa  it  waa  originally 
executed,  and  the  intent  with  which  the 
alteration  ia  made  ia  immaterial,  unleia  it 
m  frmndnlent,  in  which  event  a  court  will 
Dot  knd  ite  aid.  Tbe  casea  aupportlng  theee 
prineiples  are  collected  in  the  valuable  note 
to  Barges*  v.  Blake,  SB  Am.  St.  Bep.  79,  and 
ID  the  leoimed  and  comprehenaive  article  on 
Aitemtion  of  Inatnimenta  by  Jndge  Jolm  T. 
Dillon,  in  2  Cyc.  p.  ISO. 

Many  other  qneetions  may  arise  aa  to  tbe 
t&et  of  the  alteration  of  instrunienta,  but 
in  tbe  midat  of  much  conflict  of  authority 
«■  eonflne  oaraelvea  to  tboae  neceasary  to 
tbe  conaideratloD  of  the  principal  question 
prtacnted  bj  tbe  appeal,  which  ie  wlietber 
Oe  burden  Is  on  the  party  claiminx  under 
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a  deed  on  wbiob  an  erasure  or  intetlinaa- 
tion  ia  apparent,  to  prove  that  it  was  made 
at  tlM  time  of  or  before  the  execution  of 
tlie  deed;  or  ia  the  burden  on  tbe  party  at- 
tacking the  deed  to  prove  that  it  waa  made 
after  ita  execution.  The  question  ia  impor- 
tant, and  many  titlea  may  depend  on  Ita 
correct  solution,  as  it  will  frequently  arise 
after  the  parties  to  tlie  transaction  are 
dead.  If  it  ia  lield  that  tbe  burden  i*  on 
him  who  n^es  that  the  deed  ia  void  be- 
canse  of  the  erasure  or  Interlineatim,  it 
may  fumiah  the  opportunity  to  tbe  grantee 
to  witlihold  tlie  deed  from  r^istration  aft- 
er he  baa  altered  it,  until  tbe  evidence  is 
lost  by  which  the  wrongful  act  can  be  prov- 
en, and  thus  secure  the  title  to  property 
wliieb  waa  not  conveyed  to  him;  and,  it  it 
is  decided  that  tlie  burden  is  on  the  party 
claiming  under  the  deed,  be  may  lose  prop- 
er^ for  which  be  haa  paid,  bocausa  of  in- 
ability to  prove  that  the  erasure  or  inter- 
lineation was  on  tlie  deed  wlien  delivered. 
A  brief  summary  of  all  the  North  Carolina 
caaes  bearing  on  the  alteration  of  inatm- 
menta,  which  we  have  been  able  to  And  after 
diligent  research, .  sliows  that  tbe  queation 
has  not  been  settled  in  this  state. 

In  Nunnety  v.  Cotton,  8  N.  C.  (1  Hawks) 
2£S,  It  was  held  that  any  alteration  by  tb* 
obligee  in  a  bond,  whether  material  or  not, 
avoided  it.  In  this  case  the  alteration  waa 
tbe  cutting  off  the  name  of  a  witness  on  the 
bond.  In  Pullen  v.  Shaw,  14  N.  C.  {3  Dev. 
L.)  238,  held,  that  an  alteration  by  the 
obligee  in  a  bond  avoids,  whether  material 
or  not,  and  by  a  stranger  doaa  so,  if  materi- 
al. '  If  no  evidenoe  ia  introduced,  the  ques- 
tion whether  the  alteration  was  made  be- 
fore or  after  execution  is  dependent  on 
whether  the  alteration  ia  favorable  to  tbe 
obligee  or  not.  In  Sharp  v.  Bagwell,  13  N. 
C.  (1  Dev.  Eq.)  115,  held,  that  equity  would 
not  relieve  one  who  had  cut  off  tbe  name 
of  a  witness  frmn  the  bond  in  ignorance  of 
its  effect.  In  Uathia  v.  Uathia,  20  N.  C. 
SB  (3  Dev.  ft  B.  L.  60),  the  action  waa  on  a 
bond  for  812.G0,  and  the  proof  waa  that  tbe 
bond  waa  given  for  tT.40.  Held,  that  tbe 
plaintiff  could  not  recover  87.50,  but  that,  if 
he  had  aued  for  87JS0,  be  could  have  ro- 
covered  that  amount,  as  the  alteration  waa 
made  by  a  stranger.  In  Blackwell  v.  Lane, 
20  N.  C.  247,  (4  Dev.  ft  B.  L.  113)  82  Am. 
Dee.  6TS,  held,  thai  the  addition  of  the 
name  of  a  aubscribing  witness  to  a  bond, 
without  the  oonsent  of  tbe  obligor.  Is  not 
an  alteration,  because  not  materiaL  In 
DavU  V.  Colnnan,  EB  N.  C.  (7  Ired.  L.) 
420,  held,  eutting  off  the  name  of  one  obli- 
gor and  adding  anotlier  avoided  tbe  bond  as 
to  all  who  did  not  consent  to  the  riiange. 
In  Simms  v.  Pascball,  27  N.  C.  (S  Ired.  L.) 
276,  held,  that  the  fraudulent  expui^ing  ik  ^ 
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I,  credit  on  a  bond  was  no  alteration,  be- 
CBUBe  the  credit  was  no  part  of  the  bond. 
In  Smith  v.  Eaaon,  49  K.  C.  (4  Jones,  L.) 
38,  beld,  that  an  alteration  in  a  material 
part  of  a  bond  avoids  it.  In  Dunn  v. 
Clements,  62  N.  C,  (7  Jones,  L.)  59,  held, 
that  retracing  the  name  of  the  obligor, 
which  had  faded,  does  not  avoid,  althougli 
the  name  was  misapelled  in  retracing;  tlie 
sound  of  the  name  being  the  same.  In  Nor- 
fleet  V,  Ed.warda,  52  N.  C.  (7  Jonea,  L.) 
457,  the  action  was  on  an  inatniment  to  pay 
money,  and  the  signature  was  that  of  a 
partnership.  Two  seals  after  the  partner- 
ehip  name  were  erased,  and  the  words,  "wit- 
ness," at  the  left  of  tlie  paper,  atrickcn  out. 
The  judge  charged  the  jury  that  tlie  burden 
was  on  the  plaintiff  to  show  that  the  era- 
sures were  made  before  or  at  the  time  of 
the  execution.  Held  error,  because,  as  the 
paper  was  signed  by  the  partnerahip,  the 
erasure  was  made  to  Rx  its  character.  The 
court  says:  "In  most,  if  not  in  all,  the  cas- 
es in  which  the  contrariety  of  decision  may 
be  seen,  it  wilt  be  observed  that  the  era- 
sures, interlineations,  or  rather  alterations, 
were  made  in  deeds,  negotiable  securities, 
or  other  instruments  whose  nature  and 
character  were  determined  upon  or  fixed; 
that  is,  they  either  were  intended  to  be, 
or  were,  at  the  time  when  the  alterations 
were  made,  deeds  or  negotiable  securities 
or  instruments  of  some  other  particular 
kind.  The  instrument  in  the  present  case 
differs  from  them  all  in  this  particular; 
That  the  alteration  was  made  for  the  very 
purpose  of  determining  and  flxing  its  char- 
acter. With  a  seal  it  would  be  a  deed; 
while,  if  that  were  erased,  it  would  become 
a  promissory  note.  If  it  were  executed  as 
a  deed,  it  could  not  bind  all  the  partners, 
but,  if  made  as  a  promissory  note,  it  would 
have  that  effect.  ,  ,  .  Under  such  cir- 
cumstances, is  it  not  a  fair  presumption 
that  the  seal  was  erased  at  the  time  when 
the  instrument  was  given  by  the  one  part; 
and  accepted  by  the  other  ?"  In  Darwin  v. 
Rippey,  63  N.  C.  319,  held,  that  the  additon 
of  the  words,  "in  spcoie,"  after  "dollars,"  in 
a  bond,  with  the  consent  of  the  payee  and 
the  principal,  avoided  the  bond  as  to  the 
surety.  In  Long  v.  Mason.  84  N.  C.  16,  held, 
that  the  addtion  of  the  words,  "at  ten  per 
cent,"  in  a  bond,  by  the  principal,  witiiout 
the  knowledge  of  the  payee,  a  guardian,  or 
of  the  surety,  but  with  the  consent  of  the 
ward,  avoided  the  bond  an  to  the  aurety. 
In  Respass  v.  Jones,  102  X.  C.  5,  8  S.  E. 
770,  held  that  where  the  vendee  struck  out 
his  name  in  a  deed,  and  inserted  that  of  hia 
wife,  to  defraud  his  creditors,  no  title 
passed,  and  a  court  of  equity  would  not  aid 
him.  In  Cheek  v.  Nail.  112  N.  C.  370.  17 
S.  E.  80,  a  husband  raised  the  amount  of  a 
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bond  signed  by  him  and  hia  wife.  Held, 
that  the  bond  was  void  as  to  the  wife.  It 
was  also  held  that  an  immaterial  alteration 
would  not  avoid,  such  aa  changing  the  recit- 
ed consideration  in  a  mortgage;  the  descrip- 
tion of  the  debt  in  the  mortgage  remaining 
unchanged.  In  Howell  v.  Cloman,  117  N.  C. 
77, 23  M.  E.  95,  a  note  and  mortgage  were  for 
$500  when  signed,  and  for  $1,000  when  reg- 
istered. Held,  that  the  burden  waa  on  tlit' 
plaintiff  to  prove  that  the  defendant  con- 
sented to  the  change.  In  Martin  v.  Buffalo^, 
121  N.  C.  35,  27  S.  E.  995,  held,  that  the 
insertion  of  the  name  of  the  attorney  and 
the  amount  of  hia  fee  in  a  deed  to  secure 
creditors,  with  the  consent  of  the  grantor, 
after  he  signed  it,  did  not  avoid  the  deed. 
because  it  was  not  a  clause  necessory  to 
the  operation  of  the  deed.  In  Wetherington 
V.  Williams,  134  N.  C.  279,  48  S.  E.  728,  thf 
question  was  one  of  fact  as  to  the  time  of 
the  change,  and  the  question  of  the  burden 
of  proof  was  not  raised.  In  Gaskjna  v,  Al- 
len, 137  N.  C.  426,  49  S.  E.  919,  a  married 
woman  while  under  age  signed  a  deed.  Aft- 
er she  became  of  age,  she  signed  another 
deed  to  the  same  party  for  the  same  land- 
Both  deeds  were  registered  under  one  pro-  . 
bate,  the  commission  authorizing  it  being 
dated  before,  and  the  date  of  probate  after. 
she  was  twenty-one.  A  charge  was  approved, 
placing  the  burden  on  the  plaintiff,  a  sub- 
sequent grantee,  to  prove  that  the  date  of 
the  probate  had  been  changed.  In  Ferry  v. 
Hackney,  142  N.  C.  36B,  115  Am.  St.  Bep. 
741,  65  S.  E,  280,  9  Ann.  Cas.  244,  the  gran- 
tee after  probate  struck  out  bis  name  from 
a  deed,  and  inserted  the  name  of  bis  wife, 
without  the  consent  of  the  grantor,  and  it 
was  held  that  no  title  passed.  The  authori- 
ties elsewhere  are  in  hopeless  confusion  as 
to  the  burden   of  proof. 

Judge  Freeman  says,  in  the  note  to  Bur- 
gess V.  Blake,  SS  Am.  St.  Rep.  128:  "Among 
the  almost  innumerable  decisions,  and  thp 
conSict  of  authorities  upon  the  subject  of 
the  presumptions  arising  from  alterations 
apparent  upon  the  face  of  the  instrument, 
there  scema  to  be  but  one  principle  upon 
which  the  authorities  are  in  harmony.  That 
is  that  where  an  alteration  in  an  instrument 
is  allefied  to  have  been  mode,  and  such  al- 
teration is  not  apparent  upon  the  face  of 
the  instrument,  the  burden  of  showing  that 
'the  latter  has  been  altered  is  upon  the  party 
who  alleges  it.  ,  .  .  This,  however, 
seems  to  lie  the  single  note  of  harmony. 
Where  the  alteration  is  apparent,  the  au- 
thorities are  hopelessly  divided  as  to  the 
presumptions  arising  from  such  apparent 
alteration.  Any  attempt  to  reconcile  them 
would  he  usolesB.  and  an  accurate  classificn' 
tion  of  their  vorying  views  is  impossible. 
They  seem  to  fall,  however,  into  four  gener- 
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tl  claiaee,  each  of  which  is  representative  of 
a  Tiev  oppoaed  to  that  of  the  others:  II) 
Uiw  line  of  cases  holds  that  no  presuinption 
irisftE  from  au  alteration  apparent  on  the 
fsce  of  the  instrument,  but  that  the  entire 
quettioo  of  the  time  when  the  alteration 
■u  made  is  for  the  jury  to,  consider  in  the 
light  o(  all  the  evidence,  intrinsic  and  ex- 
IriEsic.  (2)  Another  holds  that  an  altera- 
tion apparent  on  the  face  of  the  paper 
riiMs  s  presumption  that  it  was  made  aft- 
er execution  and  delivery.  (3)  A  third  line 
of  anthoritiee  holds  that  the  presumption 
T?iat  the  alteration  was  made  after  exccu- 
i.rn  arises  only  where  the  alteration  or  the 
f»eta  surrounding  it  are  suspicious.  And 
anally  it  is  held  hy  another  group  of  courts; 
i  I  That  an  alteration  apparent  on  the  face 
>f  the  paper  is,  without  explanation,  pre- 
sumed to  have  been  made  liefore  delivery. 
This  classification  of  the  authorities  is,  at 
l)e»t.  approximate  only,  ds  many  of  the 
'ourta  have  taken  compromise  positions 
Lolding  tbe  presumption  to  depend  upon 
rarious  matters,  such  as  denial  under  oath 
that  the  paper  was  executed,  the  nature 
tl  the  iDstrument,  i.  e.,  whether  a  specialty 
or  Dot,"  etc. 

As  eminent  authority  may  be  found 
for  either  position,  and  we  have  no  prece- 
dent in  this  state  to  guide  ua,  and  we  must 
.irtopt  that  role  which  in  our  opinion  ac- 
Tords  with  tbe  habits  and  customs  of  our 
people,  and  which  will,  in  the  majority  of 
-aacE  at  least,  be  conducive  to  the  settle- 
ment of  controversies  of  this  character  ac- 
(ording  to  the  right.  A  very  large  per- 
centage of  the  deeds  executed  in  this  state 
ire  never  seen  by  a  lawyer  until  some  ques- 
:Um  is  raised  as  to  title.  They  are  written, 
10  nuuiy  instances,  by  men  who  know  little 
sr  Dothing  of  legal  rules,  and  who  are  not 
npert  pensmen,  and  the  materials  used — 
pen,  inki  paper— are  such  as  are  gathered 
ia  the  honsehold,  and  frequently  not  the 
t^st.  Under  these  cireum stances,  a  mis- 
taken in  writing  the  deed  may  he  expected, 
ar.d.  when  discovered,  an  erasure  or  inter- 
ILteation  follows  naturally,  without  thought 
of  tbe  consequences.  If  two  kinds  of  ink 
are  present,  they  would  be  used  indiscrimin- 
ately, and  the  draughtsman  would  not  hesi- 
tate to  ash  one  sitting  by  to  make  a  neces- 
farr  change. 

We  do  not  doubt  that  09  per  cent  of 
t!w  er&sures  and  interlineations  that  ap- 
'ear  in  deeds  are  made  in  this  way,  and 
frotn  honest  and  proper  motives,  nnd,  if 
this  ia  true,  it  would  seem  to  be  wise  and 
jnst  to  adopt  a  rule  which  will  tend  to  pre- 
Mrve  and  sustain  titles  acquired  by  such 
deeds,  although  under  it  an  injustice  may 
occasionally  result,  and  in  our  opinion  it  is 
tafer-  and  in  accord  with  tbe  better  public  ' 
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policy,  to  hold  as  we  do,  that  the  party 
claiming  under  a  deed  is  entitled  to  intro' 
duce  it  in  evidence  upon  proof  of  its  execu- 
tion, and  that  the  burden   is  on   the  party 
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inter!  iiieations  appearing  on  its  face,  to  sat- 
isfy the  jury  by  the  greater  weight  of  tho 
evidence  tliat  the  erasures  or  interlineations 
were  made  after  the  execution  of  the  deed. 
A  discussion  of  tlie  numerous  authorities  in 
favor  of  this  rule  (and  there  are,  perhaps, 
as  many  against  it)  would  be  useless,  and 
we  content  ourselves  by  reference  to  a  small 
number  selected  from  many.  In  Doe  ex 
dem.  latum  v.  Catomore,  16  Q.  B.  740, 
Lord  Campbell  says:  "In  2  Co.  Lift.  225b. 
it  is  said  that  'of  ancient  time^  if  the  deed 
appeared  to  be  rased  or  interlined  in  places 
material,  the  judges  adjudged  upon  their 
view  the  deed  to  be  void.  But  of  latter  time 
the  judges  have  left  that  to  the  jurors  to 
try  whether  the  rasing  or  interlining  were 
before  the  delivery.'  In  a  note  upon  this 
passage  in  Hargrave  and  Butler's  edition 
of  Coke  upon  Littleton,  it  is  laid  down: 
'Tis  to  be  presumed  that  an  interlining, 
if  the  contrary  is  not  proved,  was  made  at 
the  time  of  malciiig  the  deed.'  This  doctrine 
seems  to  us  to  rest  upon  principle.  A  deed 
cannot  be  altered  after  it  is  executed,  with- 
out fraud  or  wrong;  and  the  presumption 
is  against  fraud  or  wrong."  This  language 
was  quoted  with  approval  in  Little  v.  Hern- 
don,  10  Wall.  20,  ID  L.  ed.  878,  and  the 
court  says,  after  citing  Doe  ex  dem.  Tatum 
v.  Catomore,  supra:  "In  the  absence  of 
any  proof  on  the  subject,  the  presumption 
is  that  tlie  correction  was  made  before  the 
execution  of  the  deed."  And  this  last 
case  was  approved  in  Hanrick  v.  Patrick, 
119  U.  S.  156,  30  L.  ed.  390,  7  Sup.  Ct.  Rep. 
147,  the  court,  after  discussing  the  charge 
of  the  judge,  sayings  "At  any  rate,  the 
presumption  was  that  the  erasure  ivhb  made 
before  the  execution  of  the  deed."  In 
Wiekes  V.  Caulk,  6  Harr.  L  J.  41.  the  court 
says:  "It  is  incumbent  on  the  party  who 
wishes  to  avoid  a  deed  by  its  erasure,  to 
prove  that  the  alteration  was  made  after 
its  execution  and  delivery."  And  in  Hop- 
kins on  Real  Pro[>erty,  420,  it  is  said.- 
"Where  alterations  or  interlineations  arc 
present  in  a  deed,  the  presumption  is  that 
they  were  made  Iwfore  the  deed  was  deliv- 
ered, though  there  are  eases  holding  the  con- 
trary." To  the  same  effect,  see  Hagan  v. 
Merchants'  &  B.  Ins.  Co.  81  Iowa.  ZSO.  25 
Am.  St.  Kep.  493.  46  N.  W.  1114:  Neil  v. 
J.  I.  Case  &  Co.  25  Kan.  510,  .17  Am.  Rep. 
250;  Wilson  v.  Haves,  40  Minn.  .i31.  4 
I,.R.A.  100.  12  Am.  St.  Rep.  701,  42  X.  W, 
407 ;  2  Cyc.  233,  235. 

This  presumption  is  greatly  strengthened 
by  tbe  facte  appearing  in  this  record,  that 
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tbe  deeds  were  r^Iiterad  In  188S,  ud  until 
this  dftf  oeitber  tho  gnmtor  nor  any  one 
cUiming  under  him  baa  attacked  their  in- 
tegrity; and  the  defendants  have  been  in 
the  actual  occupation  of  parta  of  tba  land 
■Ince  1879.  The  Supreme  Court  of  tbe  Unit- 
ed St&tea  said  in  Malarin  t.  United  Statei, 

1  Wall.  E82,  17  L.  ed.  694,  vlien  apeaking  of 
an  alteration  in  a  deed,  that  the  fact  that 
no  suspicion  bad  been  suggested  for  eighteen 
years  was  entitled  to  no  little  weight. 

Tbe  jury  wilt,  of  ooune,  have  the  right, 
in  determining  when  the  eraflure  or  inter- 
lineation was  made,  to  consider  any  dif- 
ference in  ink  and  handwriting  and  other 
ralevsnt  cirmimstanceH,  and,  if  tbe  deed  baa 
been  withheld  from  registration,  this  cir- 
cumstance, in  the  absence  of  explanation, 
would  be  entitled  to  consideration,  and 
•hould  have  more  or  lew  weight  according 
to  tbe  length  of  time  elapsing,  and  viewed 
in  connection  with  any  change  in  the  oon- 
dition  ol  the  parties  to  the  deed. 

If,  however,  tbe  presumption  waa  againit 
the  deed,  it  is  doubtful  if  the  plaintiff  i>  i;i 
a  position  to  take  advantage  of  it,  aa  it 
does  not  appear  that  he  claims  under  the 
grantora  in  the  deed,  Judge  Dillon  sayi  in 

2  Cyc.  p.  ISB:  "it  the  parties  affected  by 
a  change  in  an  instrument  do  not  complain 
thereof,  others  who  are  not  parties  to  the 
instrument,  or  affected  by  the  change,  can- 
not ordinarily  set  up  the  change,  unless 
there  is  evidence  of  fraud  between  the  par- 
ties, to  the  injury  of  the  creditors.  The  al- 
teration must  relate  to  the  parties  to  tbe 
particular  instrument  altered."  See  also 
Hoekmark  v,  Richler,  16  Colo.  203,  2ft  Pac 
81B;  Logue  v.  Smith,  Wright  (Ohio)  10; 
Central  Kentucky  Asylum  t.  Hanns,  23  Ky. 
L.  Rep.  1018,  64  S.  W.  643. 

Tbe  exceptions  to  evidence  cannot  be  sus- 
tained. If  it  be  conceded  that  tbe  answers 
of  tbe  surveyor  to  questions  asked  him  were 
incompetent.  It  appears  that  he  afterwards 
testified,  without  objection,  that  tbe  deeds 
of  the  defendant  covered  the  land  claimed 
by  her,  which  is  all  that  was  elicited  by  the 
examination  objected  to. 

In  our  opinion,  the  plat  of  tbe  division 
of  the  lands  of  Elisha  Wicker,  father  of 
the  plaintiff,  and  the  mortgage  of  the  plain- 
tiff to  Elisha  Watson,  of  date  March  20, 
1801,  were  properly  admitted,  but,  if  not, 
their  introduction  did  not  prejudice  tbe 
plaintifT,  as  they  were  offered  for  the  pur- 
pose of  showing  that  Juniper  branch  was 
the  western  boundary  claimed  by  the  plain- 
tiff, and  be  admitted  on  cross-examination 
that  Juniper  branch  was  one  of  his  lines  in 
the  division  of  his  father's  land. 

The  objection  to  the  form  of  tbe  judg- 
ment is  well  taken.  The  finding  of  tbe 
Jury  establishes  tbe  faot  that  the  plaintiff 
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is  not  tbe  owner  of  any  part  of  the  laud  in 
controversy,  and  the  defendants  allege,  in 
their  answer,  that  they  are  in  poaseasion  of 
all  the  lands  which  they  claim.  The  plain- 
tiff must  recover  upon  the  strength  of  Us. 
own  title,  and,  upoik  tailure  of  proof  by  bim, 
the  jury  may  well  find  that  be  is  not  the 
owner  of  the  land,  although  satisfied  that 
tbe  defendant  has  no  title.  There  is  no  fact 
admitted  by  tbe  pleadings  or  found  by  the 
jury  which  will  support  an  affirmative  judg- 
ment in  favor  of  the  defendants,  and  tbe 
judgment  must  be  modified  by  striking  out 
the  clause,  "but  thai  the  defendants  are  tbe 
owners  and  entitled  to  tbe  poaseasion  of  aBiid 
lands,"  and,  a*  thus  modified,  it  is  affirmed. 

The  judgment  wilt,  of  couraa,  operate 
as  an  estoppel  on  the  plaintiff  to  prevent  the 
further  prosecution  of  an  Mtion  en  bis 
behalf. 

Uodified  and  affirmed. 

OUrk,  Ch.  J.,  disaanting: 

It  is  reasonably  well  settled,  though  eoa- 
trary  to  the  ancient  decisions,  that,  when 
there  it  an  immaterial  alteration  by  erasure 
or  interlineation  in  a  deed  or  other  instru- 
ment, it  does  not  vitiate.  It  is  also  settled 
that  whether  an  interlineation  or  erasure 
is  material  or  not  is  a  question  of  law  for 
tbe  court.  When  a  material  erasure  or  in- 
terlineation appears  on  tlie  face  of  an  in- 
strument, as  is  shown  by  proof  (lehors, 
whether  the  burden  is  upon  tbe  party  that 
produces  it  to  account  for  it,  or  whether 
tbe  burden  is  upon  tbe  other  party  to  show 
that  it  took  place  after  the  execution  of  tho 
instrument,  is  a  matter  as  to  which  the 
decisions  outside  this  state  are  in  conSiet. 
In  many  cases  the  rule  is  laid  down  that, 
"where  a  written  instrument  shows  an  in- 
terlineation or  erasure  upon  its  face,  the 
presumption,  in  tbe  absence  of  evidence, 
is  that  it  was  made  after  execution,  and 
the  burden  is  upon  the  party  claiming  un- 
der the  inetrument  to  account  for  the  al- 
teration." 3  Enc.  L.  ft  F.  478;  2  Am.  A 
Eng.  Enc.  Law,  8d  ed.  270;  2  Cyc.  238,  and 
many  cases  cited  in  those  volumes.  In  this 
state  we  have  but  two  decisions  expressly 
in  point,  and  they  are  in  accord  with  thv 
above  citations.  In  Dunn  v.  Clements,  S2 
N.  C.  (7  Jones,  L.)  60,  it  is  said:  "Wher- 
ever the  alteration  is  a  material  one,  a  pre- 
sumption of  fraud  arises.  But  it  is,  aa 
we  conceive,  a  rebuttable  presumption;  but, 
where  the  alteration  is  not  material,  the 
instrument  will  not  be  affected  thereby,  un- 
less it  be  shown  the  alteration  was  made  with 
an  intent  to  defraud.  2  Parsons,  Contr.  226 
(notes) ;  Adams  v.  Frye,  3  Met.  103."  In 
Norfleet  v.  Edwards,  6Z  N.  C.  (7  Jones,  L.> 
467,  the  eonrt  cites  with  approval  tbe  fol- 
lowing frran  S  Parsons,   Contr.  228:    "In 
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the  (btenee  of  «zphui»tioii,  evident  ftlten- 
tion  of  ftof  inttruinant  is  geneimlif  preBumed 
W  liaie  been  m&de  After  the  execution  of 
it,  tai,  CMweqnentlj,  muit  be  ezp]>ined  b; 
'Jw  fKitf  who  relies  on  the  initrumeiit,  or 
stekt  to  take  advantage  fiom  it  Such  i» 
the  Tiew  taken  by  many  authoritiee  of 
grt»t  weight.  But  othen  of  perhapa  equal 
niglit  hold  that  there  it  no  ench  pre- 
umption;  or,  at  leait,  that  the  questioD 
vlKtbcT  the  inctrument  waa  written  u  it 
no*  ttandi,  before  it  was  executed,  or  haa 
■iiM  been  altered,  or  whether  aa  >o  altered 
it  «M  done  with  or  without  the  authorit; 
gr  eooaent  of  tbe  other  party,  are  quoBtions 
*Uch  ahould  go  to  a  jury,  to  be  determined 
uoTding  to  all  the  evidence  in  the  ease." 
Onr  eourt  then  adds:  "Very  many  eaaei 
lie  referred  to  in  the  note  to  that  page 
rtieh  tolly  support  the  remarks  of  tbe 
tearncd  author  in  the  text."  Bee  alio  Dnnn 
T.  Clements,  20  N.  C.  (T  Jones,  L.)  GB,  The 
luk  ia  Dunn  v.  Clanenta,  thus  cited  and 
ipproTcd  in  Norfleet  r.  Edwards,  is  not 
aiij  the  precedent  in  thia  atate,  but  it  would 
wn  to  comport  with  reason.  The  natural 
ud  orderly  coudiUon  of  a  paper  is  that  it 
ilMsld  not  bear  on  its  face,  or  be  shown  by 
pnxd  to  h»Te,  any  material  alteration  or 
erunn.  It  is  out  of  the  ordinary  course, 
Uit  tbe  party  who  produces  the  instrument 
•bould  account  for-  them-  It  will  be  almoet 
iapoaiible  for  the  other  party  to  show 
■hes  or  how  the  eraeurei  were  made.  The 
ptity  in  possession  bas,  or  should  have, 
taunrledge  and  be  able  to  show  that  the  in- 
•ttmnent  when  received  by  him  already 
kid  ioeh  eraaures  or  alterations.  If  pru- 
dest,  be  wonid  not  accept  such  Instrument 
"itiont  a  contemporaneous  entry  duly  wit- 
•oeed  that  they  were  on  the  instrument 
'lien  it  was  delivered  to  him.  This  view 
In*  additional  weight  as  to  a  deed  now, 
liece  onr  registration  law*  require  prompt 
n^ration.  If  the  deed  it  promptly  regis- 
tered, notice  of  any  alteration  or  erasure 
EUj  be  eoDveyed  to  anyone  examining  the 
moid,  whereas,  it  the  instrument  is  with- 
bcU  from  reigistration,  it  is  in  tbe  power 
of  tbe  grantee  to  make  any  alteration  as 
to  the  bcmndariea,  courses,  and  distances,  or 
•ffeage  as  he  may  tUnk  proper,  and  it  will 
be  out  ei  the  power  of  tbe  grantor  when, 
iftsr  yean  baie  elapsed,  the  deed  is  pro- 
'Hcd  la  evidence  upon  a  recent  r^litration, 
t«  prove  that  the  alterations  and  erasures 
«m  made  after  delivery.  It  is  always  in  the 
power  of  the  grantee  to  protect  himself 
•gainst  the  charge  that  a  material  erasure 
«t  interlineatlan  was  made  after  execution, 
t?  requiring  a  memorandum  stating  that 
tk^  were  In  tbe  Instrument  at  the  time  of 
tbe  ■seetitlon  thereof.  But  the  grantor  can- 
M  thus  protect  himself  against  alterations 
«LR^(N.B.) 


and  erasnrM  made  after  the  execution,  ex- 
cept by  requiring  proof  of  the  grantee  when 
be  produces  the  instrument  in  evidence.  As 
to  negotiable  instruments,  though  they  can- 
not be  held  back  as  a  deed  can  be  held  from 
registration,  yet  as  to  them  tbe  law  is  well 
settled,  and  the  burden  is  on  tbe  holder  to 
show  that  any  alterations  were  made  in 
such  instrument  at  or  before  ita  execution, 
and  no  prudent  bank  will  accept  such  paper 
in  the  ordinary  course  of  dealings  without 
such  proof.  It  haa  been  the  general  under- 
standing in  this  state  that  material  altera- 
tions by  erasure  or  interlineation  in  an  in- 
strument, especially  in  a  deed,  must  be  not- 
ed and  witnessed  at  the  time  of  the  deliv- 
ery. Dunn  V.  Clements,  G2  N.  C.  [T  Jones, 
L.)  60,  haa  been  understood  to  be  the  rule 
in  this  state.  But,  if  it  is  understood  that 
this  safe  precedent  is  no  longer  the  law,  we 
may  well  apprehend  that  there  will  be  a 
flood  of  cases  in  which  instruments  have 
been  materially  altered  after  delivery,  and 
are  withheld  from  registration  till  the 
grantor  or  other  witnesses  who  can  prove 
the  fact  have  passed  beyond  the  reach  of  Uie 
court,  by  dtatb  or  otherwise.  The  grsntee 
lemains  in  possession.  It  should  be  in  his 
power  always  either  to  refuse  a  convey- 
ance containing  material  alterations,  or  re- 
quire a  eontemporsry  note  thereof  on  tbe 
instrument.  If  he  does  not  do  so,  and  es- 
pecially if  he  withholds  the  deed  from  r^- 
Istration,  it  is  but  fair  that  the  burden 
should  be  upon  him  to  account  lor  such  al- 
terations  o 
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Hnalclpal  corporation  —  declarlnc  nui- 
sance —  bowling  alley. 
1.  Where   a   common    council,   without  a 
Headnotes  by  BomiEBViLLB,  J, 


Ilote.  —  BvicUng  alley  lu  a  nuteanoe. 

As  to  municipal  power  in  general  over 
nuisances  affecting  publie  morals,  decen- 
cy, peace,  and  good  order,  see  note  to 
State  V.  Karstendiek,  39  L.R.A.  620. 

Generally,  aa  to  power  of  municipal  cor- 
poration to  declare  particular  kinds  of 
amusement  nnisances  per  se,  see  note  to 
Be   Jones,    31    L.Rj^.{N.8.)    S48. 

Bowling  alleys  were  held  at  common 
law  to  be  nuisances  per  ae,  where  they 
were  rtm  for  sain  and  were  open  to  the 
public    generally,    not    only    because   they 
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full  hearing,  decUieB  a  bowling  alley  to  be  a 
nuisance,  nith  the  view  of  having  Che  mat- 
ter submitted  to  the  courts  for  adjudicatiou, 
the  action  of  the  council  will  be  deemed  to 
be  arbitrary,  and  will  be  set  aside. 
Same  —  necessity  of  lienrlng. 

2.  A  private  bowling  allev  cannot  be  sin- 
gled out  by  a  common  council  and  declared 
to  be  a  nuisance  until  after  a  full  hearini; 
of  both  parties  baa  been  had. 
Nuisance   —   bowling  alley. 

3.  A  bowling  alley  is  a  recognized  legiti- 
mate place  of  umusEinent.  and  its  ordinary 
..__   .  i._  interfered  with  by  condemn- 


ing 1 


per  a 


Municipal  corporation  —  declaring  doI- 

4.  An  ordinance  declaring  use  of  prop- 
erty to  be  a  nuisance  does  not  make  it  bo 
unless  it  is  in  fact  so,  or  is  embraced  with- 
in the  common-law  or  statutory  idea  of  a 
nuisance.  And  no  authority  to  remove  or 
abate  is  derived  from  the  ordinance  declar- 
ing it  a  nuisance. 

(April   22,   1912.) 


APPEAL  by  the.  pUintiff  city  and  inter- 
veners from  a  judgment  of  the  Judicial 
District  Court  for  the  Parish  of  Caddo  re- 
fusing an  absolute  injunction  for  the  sup- 
preBsioQ  of  a  bowling  alley  as  a  nuisance, 
but  enjoining  defendant  from  operating  the 
alley  between  certain  hours,  and  requiring 
certain  changes  to  he  made  in  the  construc- 
tion of  the  alleys,     iieversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  W.  Jack  and  J.  6.  Alkln- 
son,  for  appellants: 

When  certain  authority  is  vested  by  tbe 
legislature  in  tbe  discretion  of  a  ci^  coun- 
cil, tlie  action  of  tlie  latter  must  not  be  in- 
terfered with  by  the  court,  unless  it  is  clear- 
ly arbitrary. 

Xaccari  v.  Rappelet,  IIS  La.  2T4,  13 
L.K.A.(X.S,)  640,  44  So.  13;  Coreil  v. 
Welsh,  120  La.  058,  45  So.  43Sj  Monroe  v. 
Uerspach,  33  La.  Ann.  1011;  Kennedy  v. 
Phelps.  10  La.  Ann.  227. 


were  considered  great  temptations  to  idle- 
ness, but  also  because  they  were  apt  to 
draw  together  great  numbers  of  disorderly 
persons,  which  could  not  keep  from  being 
very  inconvenient  to  the  neighborhood.  1 
Hawk.  P.  C.  chap.  75,  3  0;  Kex  v.  Hall,  Z 
Keble,  846. 

And  in  several  early  eases  in  the  United 
State8,the  law  on  this  subject  which  ob- 
tained at  common  law  was  recognized  as 
still  the  law.  Tanner  v.  Albion,  5  Hill, 
121,  40  Am.  Dec.  337;  State  v.  Haines,  30 
Me.   65. 

So,  in  L'pdike  v.  Campbell,  4  E-  D. 
Smith,  570,  the  same  view  of  bowling  al- 
leys was  entertained  as  prevailed  in  Tan- 
ner V.  Albion,  supra,  and  a  contract  leasing 
certain  premises  (or  the  purpose  of  con- 
ducting a  bowling  alley  therein  was  held  to 
be  void,  because  the  leasing  was  for  an  il- 
legal purpose,  altliough  WoodrufT,  J .  said 
that  he  was  by  no  means  satistied  with  the 
correctness   of   the   decision   in   the   Tanner 

But  the  modern  view  is  the  one  held  in 
State  V.  Hall,  32  N.  J.  L.  158,  that  a 
bowling  alley  kept  by  the  owner  with  a 
view  to  profit,  for  public  amusement  not 
in  it»elf  prohibited  by  law.  cannot  he  held 
to  be  a  nuisance,  unless  such  consequences 
attach  from  the  mode  in  which  it  is  kept; 
the  mere  keeping  of  a  ten-pin  alley  is  not  a 
nuisance  per  sc  Mr.  Chief  .Justice  Beas- 
ley  said:  "If  tbe  purpose  of  the  house  be 
not  necessarily  injurious  to  society,  the 
keeping  of  such  house  is  never  criminal. 
-  unless  it  be  made  so  by  the  manner  in 
which  it  is  conducted.  No  example,  I 
think,  can  be  found  in  any  adjudication 
which  is  authoritv  in  this  court,  which 
holds  that  tbe  law  forbids  the  citizen  to 
use  his  house  for  any  purpose  which,  in  it- 
self, is  not  necessarily  hurtful  to  the  com- 
munity. That  the  particular  business  of 
the  house  mav.bv  the  neglect  or  design  of 
■10  L.R.A.(N.S.) 


the  keeper,   sometimes,  or  many  times,  be 

perverted  to  immoral  or  other  noxious  pur- 
poses, cannot  take  away  from  the  general- 
ity the  right  to  carry  on  such  business.  The 
only  question  is  whether  the  business  which 
the  house  promotes  is,  in  itself,  hurtful  to 
the  community;  and  if  it  is  not  a  house 
or  building  appropriated  to  a  business  ad- 
mittedly of  such  a  character,  it  is  not  per 


BIoomhulT  v.  State,  S  Blackf.  205;  Hackney 
V.  State,  8  Ind.  494;  State  v.  Xoyes,  30  N. 
H.  270. 

And  in  Be  Jones,  4  Okla.  Crim.  Bep.  74, 
31  L.B.A.(N.S.)  548,  140  Am.  St.  Kep.  655, 
109  Pac.  570,  it  was  merely  said;  "We  do 
not  desire  to  be  understood,  however,  as 
holding  that  billiard  halls  and  bowling 
alleys  are  nuisances  per  te.  There  are 
plenty  of  modern  decisions  to  the  effect 
that  they  are  not,  and  with  them  we  are 
in  entire   accord." 

So,  in  Pape  v.  Pratt  Institute,  127  App. 
Div.  147,  111  N.  Y.  Supp.  354,  although  the 
court  recognized  that  a  bowling  alley  ia 
not  in  itself  a  nuisance,  yet,  ^ince  the  one 
at  bar  was  alleged  to  be  located  and  con- 
ducted in  sucli  manner  as  to  constitute  one, 
and  being  of  a  continuing  nature,  an  in- 
junction was  granted  to  restrain  its  main- 
tenance. 

Hut  where  bowling  alleys  have  been  li- 
censed by  the  municipal  authorities,  tlicif 
operation  will  not  be  enjoined  as  a  nuisance, 
where  they  are  built  in  the  same  manner 
that  such  alleys  are  usually  constructed 
and  contain  certain  pads  or  cushions  de- 
signed to  deaden  the  noise  caus^  by  the 
dropping  or  rolling  of  the  balls,  ever) 
though  the  operation  of  the  alleys  diB~ 
turbs  the  neighbors.  Levin  v.  Goodwin, 
101  Mass.  341,  114  Am.  St.  Rep.  616,  77 
N.   E.   718.  E.   M.   S. 
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Boviinif  atlecs  were,  however,  tt 
hw,  held  to  be  nuisanoeB  per  ae. 

Re  Jonet,  4  Okla.  Crim.  Rep.  74,  31 
LRA.(K.S.)  648,  140  Am.  St.  Sep.  055, 
]0»  Fm.  670. 

iiaen.  B.  H.  LIchtensteIn,  C.  D. 
HIcb,  and  J.  F.  FIsber,  for  appellee; 

A  oie  which  is  not  necesBaril;  a  Duis&nce 
b  not  to  be  treated  as  a  nuisance,  and  a 
muDJcipalitT  is  ^ritbout  power  to  suppress 
that  which  it  maj  regulate. 

Slate  T..  Owen,  SO  La.  Ann.  1181,  24  So. 

is:. 

The  fact  that  a  particular  use  of  property 
a  declared  a  nQiaance  by  a  town  ordinance 
ivei  not  make  it  such  unless  it  is  in  fact 
•«.  iind  is  embraced  ^ 

Opelousaa  v.  Norman.  30  La.  Ann.  736,  25 
So.  «il;  De  Blanc  v.  New  Iberia,  106  La. 
i--<i.  5G  L.R.A.  283,  31  So.  311 ;  Xcw  Orleans 
V.  La^asse,  114  La.  1055,  3S  So.  S2S;  New 
Orleaas  v.  Lenfant,  126  La.  455,  20  L.R.A. 
(XVS.)  642,  52  So.  575. 

Only  exceptional  noiae  and  disturbance 
itc  actionable.     It  must,  however,  be  very 


Sammervtlle,  J.,  delivered  the  opinion 
of  Ibe  court: 

The  Leiderkrantz  Society  is  a  Oerman 
Hicial  organization,  originally  formed  for 
tte  purpose  of  having  a  singing  circle,  as 
i>  Bugi^sted  by  the  name.  It  bought  prop- 
«tj  in  the  suburbs  of  Shreveport,  where 
it  might  have  a  park,  and  whereon  might 
be  erected  *  hall,  etc..  for  its  purposes. 
Five  years  ago  it  added  a  bowling  alley  a* 
Mie  of  its  adjuncts.  The  council  of  Shreve- 
port, declaring  that  much  complaint  had 
bwn  made  by  citizens  residing  in  the  neigb- 
Wbood  of  the  Leiderkrantz  hall,  of  noise 
ud  disturbance  emanating  from  the  bowl- 
ing alley,  recently  caused  .  defendant, 
(lirough  its  proper  officers,  to  be  notified  to 
>|ipeir  before  it,  the  council,  and  to  show 
uuae  why  such  bowling  alley  should  not  be 
suppressed  as  a  nuisance.  After  hearing, 
tbe  rouDctI  by  resolution  declared  that  the 
Wwiing  alley  appeared  to  constitute  a  pub- 
lic nuisance,  and  ordered  the  same  sup- 
pressed. It  caused  notice  to  be  sent  to  the 
"odety,  and,  on  failing  to  abate  the  nui- 
'Dce,  the  city  attorney  was  instructed  to 
like  such  lepal  action  as  might  be  proper 
ir  ne<»gsar7r  to  suppress  it.  Whereupon  this 
Hiit  was  filed.  In  its  petition,  the  city  til- 
Iws  that  the  said  bowling  alley  and  club- 
booH  are  located  in  a  residential  district; 
tbit  the  noise  emanating  from  said  bowling 
ilfev  greatly  interferes  with  the  peace  and 
Bntfort  of  the  citiieos  living  in  that  neigh- 
«LRjl.(N.S.) 


borbood;  that  the  alley  was  conducted  in  a 
rough  and  boisterous  manner,  and  in  such  a 
way  as  to  render  it  a  public  uuisancei  that 
the  city  council,  in  due  order,  declared  by 
resolution  such  bowling  alley  to  be  a  public 
nuisance,  and  ordered  same  abated;  and  that 
the  continued  operation  of  said  bowling  al- 
ley will  cause  petitioner  and  citizens  resid- 
ing in  the  neighborhood  great  and  irrepara- 
ble injury.  It  then  asked  that  a  writ  of  in- 
junction issue  enjoining  and  restraining  the 
said  Leiderkrantz  Society  from  operating 
said  bowling  alley.  After  trial  there  waa 
judgment  as  follows,  in  part:  "It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
demands  of  plaintiff,  city  of  Shreveport,  for 
a  perpetual  injunction  entirely  restraining 
and  enjoining  the  defendant,  Leiderkrantz 
Society,  from  operating  its  bowling  alley 
as  claimed  by  plaintiff  under  a  resolution 
of  the  city  council  of  the  city  of  Shreveport, 
of  date  October  ST,  1911,  declaring  said 
bowling  alley  a  public  nuisance,  and  order- 
ing same  to  be  suppressed,  annexed  to  plain- 
tifTs  petition,  be  and  the  same  are  hereby 
rejected  and   denied." 

The  record  shows  that  two  citinens  resid- 
ing in  the  neighborhood  of  the  defendant  in- 
tervened and  filed  a  petition  joining  the 
plaintiff,  adding  a  few  allegations,  and  join- 
ing in  the  prayer  of  the  plaintiff  herein. 
The  petition  of  the  interveners  is  not  dis- 
posed of  in  the  judgment  of  the  court. 
They  (interveners)  have  nevertheless  ap- 
pealed devolutively  from  the  judgment. 

The  portion  of  the  judgment  given  above 
was  in  favor  of  the  defendant  society.  The 
petition  of  plaintiff  was  rejected  and  denied. 
In  contradiction  of  what  had  gone  before, 
the  court  proceeded  to  decree  as  follows: 
"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  noise  from  the  operation  by 
defendant's  bowling  alley  complained  of  by 
plaintiff  and  interveners  be  abated,  limited, 
reduced,  confined,  and  minimized  within  the 
periods  and  limits  of  time  and  under  the 
conditions  and  requirements  as  follows,  to 
wit." 

The  court  then  proceeded  to  fix  hours 
within  which  defendant  might  operate  its 
bowling  alley,  and  to  further  provide  for 
the  remodeling  of  the  building,  and  to  di- 
rect certain  changes  and  appliances  to  be 
made  in  the  alley.  This  waa  not  responsive 
to  the  prayer  of  plaintiiTB  petition,  or  to 
anything  in  defendant's  answer.  The  order 
of  the  court  is  in  the  nature  of  an  ordi- 
nance by  a  city  council.  It  is  a  piece  of 
legislation,  and  the  court  is  without  power 
to  make  such  an  order.  It  has  no  means 
of  compelling  a  compliance  therewith.  That 
part  of  the  judgment  will  be  reverncd  and 
set  aside.  Both  plaintiff  and  defendant,  aa 
as   the    interveners,   complain   of   tba 
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judgment.  The  eitj  and  the  interveoeri 
have  kppeiiled,  &nd  the  defendant  hae  flled 
an  auawer  to  that  appeal,  aaking  that  the 
judgment  appealed  from  be  eet  aafde  in  it* 
eotirety,  and  the  suit  diBmiBsad. 

The  eit^  attorney  aaja  in  hia  printed 
argument  in  this  court:  "Either  the  city 
did  or  did  not  Iiave  the  anthoritjr  to  order 
the  Buppreesion  of  the  bowling  alley.  If  it 
did  not,  the  lower  court  should  liava  dia- 
mieeed  the  euit.  If  it  did,  and  the  action 
'maa  not  aibitrarj,  the  court  should  have 
granted  the  injunction  as  prayed  for."  The 
city  has  the  right,  under  its  police  power, 
to  suppress  nuisances.  It  had  the  right  to 
declare  the  bowling  alle^  in  question  to  be 
a  nuisance,  if,  after  investigation,  it  found 
it  to  be  one.  But  this  finding  is  subject 
to  review  by  the  courts  of  justice,  A  bowl- 
ing alley  is  not  a  nuisance  per  »e.  Such  an 
alley  may  become  a  nuisance,  and  it  would 
be  the  dut^  of  the  court  to  sustain  the  ac- 
tion of  the  council  if,  after  trial,  the  evi- 
dence proved  that  the  council  acted  proper- 
ly, and  not  arbitrarily.  The  city  attorney 
aslce  the  court  to  decide  whether,  in  this  In- 
etance,  the  common  council  acted  in  an  ar- 
bitrary manner  or  not.  The  court  will  be 
slow  to  find  that  the  council  acted  in  an 
arbitral;  manner,  and  set  aside  any  act 
which  it  la  authorized  by  its  charter  to  per- 
form. 

We  have  not  the  evidence  before  na  which 
waa  presented  to  the  common  council  be- 
fore it  took  action  and  declared  the  bowl- 
ing all^  to  be  a  nuisance.  The  council  has 
not  adopted  a  general  ordinance  declaring 
all  bowlli^  alleys  to  be  nuisances.  It  has 
not  defined  limits  within  which  public  bowl- 
ing alleys  may  be  established.  So  far  as  the 
record  shows,  there  is  no  evidence  directing 
how  bowling  alleys  might  be  operated.  We 
have  nothing  to  guide  us  in  these  matters. 
Bowling  alleys  are  to  he  found  in  all  com- 
munities generally.  They  are  often  connect- 
ed with  hotels  and  other  places  where  peo- 
ple assemble,  and  they  are  not  usually  con- 
sidered to  be  nuisances. 

A  member  of  the  council,  while  on  the 
witness  stand,  was  asked : 

.You  were  present  when  a  resolution  was 
passed  by  your  body  in  relation  to  the 
LeiderkrantE  SocietyT 

A.  Tcs,  sir. 

Q.  Mr.  Fulltlore,  there  was  no  formal 
hearing  when  that  rsaohition  waa  paasedl 

A.  Well,  there  was  a  hearing.  I  do  not 
know  whether  you  would  call  it  a  formal 
hearing  or  noL  We  so  considered  it.  We  had 
notified  the  members  and  ofHcers  of  the  Lel- 
derkrants  Society  to  appear  before  the  coun- 
cil and  show  cause  why  the  operation  of  the 
bowling  alley  should  not  be  condemned,  and 
three  member*  appeared,  Ur.  Ooedekin,  Mr. 
40  ULA.(NJS.) 


Martineanx,  and  I  do  not  remember  the- 
name  of  the  third  gmtlaman.  I  know  hint 
very  well,  but  I  cannot  eall  hia  nam.  They 
appeared,  and  each  one  made  a  statement 
regarding  the  operation  of  the  Leiderkrants, 
and  statements  were  made  by  tlie  complain- 
ants, and  the  council  thought  that  ther» 
waa  sufficient  showing  made  to  pass  the 
resolution  instructing  the  city  attorney  to- 
bring  the  matter  before  the  court.  We- 
thought  it  too  serious  a  proposition  tg  de- 
cide without  all  the  evidence,  and  the  court 
waa  the  proper  place  to  decide  it 

This  is  the  only  testimony  in  the  reeorA 
aa  to  how  the  council  proceeded  in  the  mat- 
ter. It  would  appear  therefrom  that  the 
council  was  of  the  opinion  that  the  matter 
was  a  very  serious  one,  and  that  it  would 
be  best  to  place  it  before  the  court.  We 
think  that  this  is  an  insufficient  reason  and 
an  improper  motive  for  the  council  to  have 
declared  the  bowling  alley  of  the  defendant 
to  be  a  nuisance.  It  should  have  heard  all 
of  the  parties  in  interest  before  it  came  to 
any  conclusion,  and  then  it  should  have  de- 
cided for  ftaelf  as  to  whether  the  complainta 
were  good  or  not,  and  wbetber  the  bowling 
alley  was  really  a  nuisance  or  not.  It  doe* 
not  appear  to  have  done  this-  The  action 
was  therefore  unwarranted,  and  we  con- 
clude that  it  acted  arbitrarily  in  adoptinff 
the  ordinance. 

The  record  is  a  very  voluminous  one.  It 
is  unnecessarily  so.  The  petition  of  the  city- 
contains  only  two  allegations:  First,  tha,t 
the  bowling  allay  greatly  Interfere*  with 
the  peace  and  comfort  of  the  citizens  liv< 
ing  in  that  ndghborhood ;  and,  secondly, 
that  it  is  conducted  in  a  rough  and  boister- 
ous manner,  and  in  such  a  way  a*  to  ren- 
der it  a  public  nuisance.  The  record  eon- 
tains  a  great  deal  of  testimony  which  does 
not  support  cither  one  of  these  two  allq[&- 
tions.  Some  testimony  refers  only  to  the 
hall  of  the  association,  which  is  not  con- 
nected with  the  bowling  alley;  other  parte 
to  dances,  to  concerts,  to  public  meetings, 
to  political  meetings,  to  beer  drinking,  and 
various  amusements  which  were  indulged 
in  in  tlie  hall,  which  are  not  complained 
about  in  the  petitions.  The  complaints  were 
about  the  bowling  alley.  This  testimony 
was  timely  objected  to,  but  the  objecUone 
were  overruled.  It  waa  immaterial,  it  w«» 
not  responsive  to  the  issues,  some  of  it  wna 
hearsay,  and  the  objection*  should  have 
therefore  been  sustained.  It  would  be  » 
waste  of  time  to  go  over  theee  many  bills 
of  exceptions  reserved  to  the  rulings  of  the 
court  They  are  too  numerous  to  be  re- 
viewed in  this  opinion. 

A  careful  review  of  the  evidence  con- 
vinces us  that  many  of  the  witnessee  ex- 
amined on  the  trial  on  behalf  ot  plaintilT 
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e  aetuftted  by  a  feeling 
of  ramttiient  towards  the'  defeudftnt  »o- 
detj.  Th«M  -witnewe*  mmplaiiied  princi* 
pUif  of  the  DM  of  tbe  bowling  alley  on 
Snndayi  and  Sunday  nighta.  They  deemed 
Studsy  to  ba  a  day  for  nst  and  chnreh 
going,  uul  not  one  for  neraation  and  pleaa- 
hk;  and  tbey  therefore  wanted  the  bowl- 
'ag  alley  cloeed.  Wa  recognize  the  right 
of  all  penona  to  have  their  opinion  on  aueh 
Batters  an  tbe  one  now  before  as.  We  can- 
■ot  nndortake  to  enforce  the  opinion*  and 
idea*  of  the  one  party  over  and  againat 
tboee  OD  tbe  other  tide  of  the  question.  If 
tbe  conduct  oS  membera  of  tbe  defendant 
ofanixation  materially  interfered  with 
tkeir  neighbora  while  the  latter  were  at 
pnblic  worship  it  would  be  the  duty  of  the 
EMineil  to  inppresB  them  as  constituting  a 
■niiance;  and  the  court  would  uphold  the 
Nonci]  in  such  action.  The  Sabbath  was 
made  for  man ;  it  it  a  gift  from  Qod  to 
Ban.  A  man  is  not  responsible  to  his  neigh- 
bor for  the  use  to  which  he  may  put  hit 
Bsbbath,  uoleaa  the  former  violates  some 
liw,  or  becomes  a  nuisance  to  that  neighbor. 
We  will  not  undertake  to  enforce  the  views 
of  the  witneeses  of  the  plaintiff,  upon  the 
members  of  the  defendant  society  in  this 
matter. 

ntere  ia  some  evidence  in  the  record  go- 
ing to  shoo  that  the  bowling  alley  was  kept 
Bpen  nutil  very  late  hours  at  night;  but  the 
prcponde9«aee  of  the  testimony  is  to  tbe 
(Ifcct  that  tbe  atl^  Is  closed  about  10 
o'clock  tmeh.  night  on  tbe  three  nights  of  the 
«tek  that  tbe  bowling  1*  indulged  in. 
Wbetber  this  lumr  is  a  proper  one  or  not 
St  which  to  stop  bowling  is  ■  question 
Thich  tbe  council  may  determine.  If  the 
testimony  in  the  record  showed  that  the 
seta  of  defendant  disturb  the  physical  com- 
fort of  the  neighbors  to  an  injurious  ex- 
tent, H  would  become  our  duty  to  restrain 
this  defeodanti  but,  in  our  opinion,  it  doe* 
sot 

We  have  held  that  an  ofFensive  occupa- 
tion cannot  be  carried  on  to  the  very  great 
of  one  dwelling  immediately 
That  no  one  has  the  right  to  use  his 
property  so  as  to  render  othiT  property 
Aimt  him  in  any  d^ree  nseleas.  Tbe  en- 
joyment of  one  must  have  reference  to  the 
rifht  of  others  in  the  neighborhood.  Froe- 
lieher  r.  Oswald  Ironworks,  111  La.  705, 
H  LJUL  228,  36  So.  821.  Bat  the  fact 
that  a  p«rtieular  use  of  property  is  declared 
a  muaance  by  a  city  ordinance  does  not 
BMke  H  anch  nnlew  it  Is  in  fact  so,  and  is 
iBbn»eed  within  tbe  comroon-Iaw  or  stat- 
■tacy  idea  of  a  miieance.  And  the  things 
«  acta  ecoaplMned  of  must  come  within  the 
I^al  Boticm  cf  a  nuisance;  and  where 
it  does  Bot,  no  authority  to  remove  or  abate 
«  L.BJL(NA) 


it  is  derived  from  an  ordinanee  declariqg 
it  a  nuisance.  Opelousas  v.  Norman,  fil  La. 
Ann.  736,  8S  So.  401;  De  Blanc  v.  New 
Iberia,  106  La.  680,  S6  L.R.A.  295,  31  So. 
311;  New  Orleans  v.  Legasae,  114  La.  105S, 
S8  Bo.  828. 

The  bowling  alley  of  defendant  is  used 
for  the  pleasure  and  pastime  of  its  mem- 
bers. It  is  a  private  place.  It  may  not 
be  of  the  same  importance  in  the  commu- 
nity as  a  business  enterprise  is.  Yet  the 
members  cannot  be  interfered  with  by  as- 
suming that  it  is  a  uuiianoe  per  M;  The 
evidence  in  the  record  does  not  sustain  the 
allegations  in  plaintiff's  petitim.  The  ac- 
tion of  the  council  in  singling  out  defend- 
ant's bowling  alley  and  declaring  it  to  be 
a  nuisance  waa  arbitrary.  Tlie  judgment 
appealed  from  will  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
reversed;  it  is  further  ordered,  adjudged, 
and  decreed  that  this  suit  be  dismissed  at 
plaintiff's  costs  in  both  courts. 


QABRIBL  ABTRUC.  PUt.   in  Err, 


8T4S   COMPANY. 

(11»  G.  C.  A.  4W,  IBS  FM.  631.) 

Idbel  —  employment  agent  ^  cbarglnK 

1.  A  publication  stating  that  the  exclu- 
sive agency  for  securluK  talent  for  an  opera 
house  boycotts  the  best  Biogers  is  not  libel- 
ous,  although  boycotting  is  a  crime  by 
statute,  since  the  word  is  not  used  in  its 
statutory  sense. 

Same  —  chnrging  extortion, 

2.  It  is  libelous  per  te  to  charge  that  one 
having  the  exclusive  agency  to  secure  tal- 


Xote.  —  Libel  and  slander :  oharging  ono 
vriOi    oxacting    »xce»alv»    cojtvpenaa- 
Uon  /or  gooda  or  servloea. 
This   note  ddea   not   Include   cases  where 
tbe  charge  was  generally  of  cheating,  steal- 
ing,   dishonesty,    extortion,    blackmail,    em- 
beszlement,    bribery,    swindling,    or    graft; 
accordingly,  eases  are  excluded  which  deal 
simply  with  the  charge  of  the  foisting  upon 
a  customer  of  inferior  goods  or  aerrices  at 
a    standard    rate ;    also    cases    where    the 
charge  waa  of  beating  down  price*  or  under- 

For  a  dlscuaaion  of  the  question  whether 
charging  public  official  with  graft  in  public 
contracbi  is  libel  or  slander,  see  note  to 
Woolley  V,  Plaindealer  Pub.  Co.  6  L.E.A.* 
{NjS.)  408;  and  see  noU  to  State  v.  Sheri- 
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eut    for   a    particular    operK    house    exacts 
exorbitant  nmountg  from  artiste  to  eecura 
contracts  for  tbem,  since  it  tends  to  preju- 
dice him  in  his  business. 
Appeal  —  Iniiructlon  —  rnllur«  of  pnrtr 

to  appear  as  witness. 

3.  It  is  error  for  the  court  to  instruct  the 
jury  that  they  might  consider  the  failure 
of  plaintiff  in  a  libel  case  to  appear  as  a 
witness,  as  raising  an  inference  against 
him,  if  he  was  bRfoud  the  seas  and  there 
was  nothing  in  tlie  pleadings  or  evidence 
which  called  for  an;  explanation  or  contra- 
diction on  his  part. 

(February   J,   J912.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed   states    for    the    Southern    District 
of  New  York  to  review  a  judgment  in  de- 


fendant's favor  in  an  action  brought  to 
recover  damages  for  the  publication  of  an 
alleged  libel.    Reversed. 

The  facts  are  stated  in  the  c^inion. 

Argued  before  Lacombe,  Coxe,  and  Noyes, 
Cireuit  Judges. 

iii.  Maartce  Leon  for  plaintiff  in  error. 

lAcombe,  Circuit  Judge,  delivered  tbe 
opinion  of  the  court: 

Plaintiff  is  a  French  citizen  and  a  i«sident 
of  the  city  of  Paris,  where — «nd  elsewhere 
in  Europe — he  has  been  engaged  in  busi- 
ness as  intermediary  to  secure  engagements 
for  operatic  singers  and   similar  artists. 

He  had  a  contract  dated  October  21, 
1908,  with  the  Metropolitan  Opera  Cum- 
pany   of  New  York,  a  private  corporation. 


dan,   15  L.R.A.(\.S.)   497,  as  to  charge  of 
graft  as  libel  per  sc. 

Generally,  to  clinrge  anotlier  falsely  witli 
exacting  excct^sive  or  exorbitant  prices  or 
rates  for  goods  or  services,  if  spolicn  or 
published  of  him  in  respect  of  his  business 
or  profession,  is  actionable  per  se,  without 
proof  of  special  damages;  such  a  cbsrgr 
imputes  business  or  professional  miscon- 
duct, tends  to  bring  the  object  of  it  into 
disrepute,  to  degrade  him  in  the  estimation 
of  the  community,  to  deprive  him  of  public 
confidence,  and  thus  to  injure  him  in  iiia 
business  or  profession.  This  rule  has  been 
applied  to  the  following  charges,  and  they 
have  been  held  to  be  libel  or  slander  accord- 
ing as  to  whether   they  were  published  or 

— an  article  published  of  an  attorney 
speaking  in  the  heading  of  "the  biggest 
kind  of  grist,"  and  "rather  slight  services 
for  a  very  large  fee,"  and  going  on  to  charge 
him,  among  other  wrongdoings,  with  making 
false  charges  for  services  and  extorting  ex- 
cessive compensation.  .Atkinson  v.  Detroit 
Free  Press  Co.  46  Mich.  341,  9  N.  W.  BOl; 

- — an  article  publisherl  of  an  attorney, 
charging  him  with  exacting  an  excessive  fee 
for  merely  nominal  services,  and  sneeringly 
insinuating  that  he  has  outdone  Pecksniff 
and  Shylock.  Reynolds  v.  Holland,  4(1 
Wash.  537,  90   Pac.  648; 

— a  letter  by  an  attorney  concerning  oth- 
er attorneys,  stating  that  it  looked  very 
much  as  if  they  put  their  heads  together 
and  each  of  them  got  as  much  out  of  an  es- 
tate in  settling  it  as  possible,  and  going  on 
to  characterize  certain  amounts  named  as 
fees  as  outrageous  and  exorbitant,  llos- 
nat  V.  Snyder,  105  Iowa,  600,  75  N.  W.  35ti; 

— the  statement  published  concerning  u 
lawyer  who  was  a  candidate  for  a  public 
office,  that  he  did  a  good  thing  in  his  sober 
moments  in  the  way  of  collecting  Boldiers' 
claims  against  tlie  government  for  a  fear- 
ful percenlapie,  and  that  the  blood  money 
he  had  got  from  the  ''BoyB  in  Blue"  in 
that  way  was  supposed  to  be  a  big  thing, 
and  might  elect  him  to  the  ossemblv  on  the 
"loyal"  ticket,  although  the  soldiers  and 
sailors  were  out  in  full  force  against  him, 
40  L.R.A.(N.S.) 


Sanderson  t.  Caldwell,  45  N.  Y.  398,  6  Am. 
Hep.  105; 

—the  publication  in  a  newspaper  of  n 
letter  charging  a  corporation  engaged  in  the 
business  of  selling  coal,  at  a  time  when 
there  was  a  coal  famine  and  people  were 
suffering  for  fuel,  not  only  with  exacting 
extortionate  prices  for  its  coal,  but  witli 
actually  refusing  to  sell  even  at  those  prices 
to  people  suffering  from  sickness.  GrosB 
Coal  Co.  T,  Rose,  ]2C  Wia.  24,  2  L.R.A, 
(K,S.)  741,  110  Am.  St.  Rep.  834,  105  N. 
W.  2^5,  5  Ann.  Cas.  54i) ; 

— an  article  published  concerning  a  vend- 
or of  goods  by  a  rival  concern,  that  he 
charged  exorbitant  prices  for  his  goode, 
and  thereby  practised  an  imposition  on  the 
public.  Ontario  Copper  Lightning  Rod  Co. 
¥.  Hewitt,  30  U.  C.  C.  P.  172; 

— a  statement  in  a  letter  concerning  a 
lawyer,  that  he  will  milk  the  purse  of  a 
prospective  client  and  All  hia  own  large 
pockets.  King  v.  Lake,  2  Vent  28;  Anony- 
mous, 3  Salk.   328; 

—a  newspaper  article  reciting  that  one 
who  had  an  exclusive  contract  to  secure  mu- 
sical artists  based  his  engagements  on  sheer 
favoritism,  and  specifying  one  case,  as  an 
e^iample  of  many,  where  the  artist's  con- 
tract read  for  31,000  a  night,  but  who  was 
said  to  have  received  $500.  Astbuc  v. 
Stae  Co.; 

— an  article  published  of  a  railway  gen- 
eral passenger  agent,  that  he  had  grown 
rich  by  making  his  local  ticket  agents  or 
some  of  them  divide  their  commission  witli 
him.  Shattuo  v.  McArthur,  25  Fed.  133, 
reafHrmed  in  29  Fed.  136; 

— a  published  article  concerning  a  lawyer 
and  chairman  of  a  county  political  commit- 
tee, although  not  a  candidate  for  ofHec. 
charging  him,  as  an  impudent  impostor, 
with  writing  an  article  for  pay  out  of  a 
corruption  fund,  and  with  following  hia  pro- 
fesaion  soiely  for  the  purpose  of  making 
money,  stating  that  his  opinions  were 
molded  bv  the  extent  of  his  client's  means 
to  pav.  Barr  v.  Moore,  87  Pa.  38-?,  30  Am. 
Hep.  367; 

— the  published  statement  that  tbera 
could  be  DO  doubt  of  the  tact  that  there 
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vUch  mw  engagad  in  the  biuineas  of  giv- 
iag  operatic  perfomumces  io  thu  country. 
Bf  tlui  contrkct  the  Metropolitan  Opera 
Company  conferred  npon  him  for  a  period 
of  file  jean  "the  exclusive  representation 
of  its  artistic  and  administrative  interests 
in  France,  in  Belgium,  and  in  the  princi- 
palis of  Uonaco."  During  that  period  he 
TCB  bj  tbe  contract  "soleljr  charged  to  ne- 
Cotiate  the  engagements  of  artists,  singers, 
female  singert,  dancers,  etc."  He  waa 
[iTen  no  anthority  to  sign  final  contracts 
■ith  tliea),  without  special  authoritj,  but 
M  Anal  eontracta  were  to  be  signed  (witli 
is  his  territory)  with  an;  such  persons 
whose  nsTtws  ha  did  not  Iiimaelf  propose. 
Bj  thia  arrftngement  the  companj  restrict- 
ed itself  to  eontracting  with  those  persons 


only  who  had  been  approved  and  were 
recommended  by  the  plaintiff.  Tbe  con- 
tract recites  that  it  was  entered  into  "by 
reason  of  the  services  rendered  by  Mr, 
Gabriel  Astruo  since  the  year  19M  to  tiit 
Metropolitan  Opera  Company." 

The  plaintiff  by  the  contract  "engages 
himself  not  to  charge,  upon  the  amount 
of  the  salaries  of  artists  (and  others)  en- 
gaged or  whioh  may  be  engaged  through 
hia  means,  a  canmission  exceeding  5 
per  cent."  On  March  21,  1909,  defend- 
ant published  in  its  newspaper  an  arti- 
cle which  it  is  not  necessary  to  set 
forth  in  fuU.  It  stated  that  Aatruc  had 
an  absolute  monopoly  ot  the  engagement 
of  French  artists  for  the  Hetropolitan 
Opera  House;    that  nobody   could  be   eo- 


ns something  "wrong  in  Denmark,"  and 
that  the  commisaioners  of  a  gravelins  dis- 
trict charged  their  neighbors  and  fellow 
property  owners  a  earn  three  times  as  much 
••  that  allied  to  have  been  paid  by  said 
ammioaioiiein.  Murray  v.  Galbraith,  SS 
ArlL.  &0,  128  Am.  St.  Sep.  1078,  109  B.  W. 
IDIL 

Likewise,  a  publiehed  article  charging  a 
tiffLi  company  with  being  a  trust  and  push- 
iBg  a  price  of  its  product  up  and  forcing 
the  public  to  pay  it,  not  only  accuaea  such 
CDiQpany  with  violation  of  Federal  and 
aate  atktatea,  but  also  charges  Uiat  pecul- 
iar misconduct  that  naturally  and  £reet- 
Ij  brings  down  npon  the  offender'!  busi- 
neSB  tbe  disa.pprol4tion  of  the  public,  and 
KCtesarily  entails  injurious  eoosequenceSj 
■nd  is  therefore  actionable  per  ae.  Btem- 
b>T^  Mfg.  Co.  T.  Miller,  DuB.  &  P.  Mfg.  Co. 
»>  C.  C  A.  4M,  170  Fed.  SOS,  16  Ann.  Cas. 

ts. 

And  a  published  article  charging  one 
with  having  a  direct  pecuniary  interest  in 
lt«  erection  and  heating  ot  a  school  building 
in  a  district  of  which  he  Is  a  school  di- 
rector, which,  under  the  statute,  is  a  mia- 
laneaiior,  and  reciting  that  he  lets  the  eon- 
tracta for  the  building  and  supplies  materi- 
als therefor  at  the  higbest  prices,  accept- 
i£S  or  rejecting  the  work  at  pleasure,  thus 
impelling  the  contractor  to  submit  to 
high  prices  for  inferior  wares,  or  invite 
trcnble  in  having  his  work  accepted,  and 
^barging  him  with  getting  a  rake  off,  is 
Ubelonn.  Woolley  v.  Flaindealer  Pub.  Co. 
t:  Or.  610,  5  LJLA.(N.S.)  498,  84  Fae. 
473. 

An  article  published  of  a  widow  of  a  sui- 
cide, that  she  sent  the  aon  to  acbool,  al- 
ttougb  the  son  was  allowed  a  good  aalar; 
by  the  compuiy  that  had  employed  her  hoa- 
taid,  and  that  she  had  pocketed  a  large 
part  of  the  son's  wages,  thus  leading  the 
iimband  into  financial  irregularities  and 
hinging  hiln  into  difficnlties  with  his  em- 
pIojeTE,  and  that  these  exactions  of  tbe 
*ife  were  said  to  be  prime  factors  in  hring- 
vg  aboot  the  self-destruction  of  her  bus- 
tand,  is  libelous.  Bradley  v.  Cramer,  59 
Wis.  309,  4S  Am.  Bep.  611,  IS  N.  W.  268. 
40L.BJ-(N5.)  ' 


Wher«,  upMi  the  presentation  of  claims 
against  an  estate,  an  heir  to  the  estate 
in  the  preaence  of  the  MMumisa  loners,  coun- 
sel, and  others,  states  that  a  claim  present- 
ed by  a  physician  is  false,  and  adds,  "This 
isnt  the  first  time  he  has  made  up  an  ae- 
count,  either.  He  made  up  one  against  me 
of  between  forty  and  fifty  dollars  for  which 
he  hadn't  made  a  visit,  and  I  paid  it  and 
I  can  prove  it,"  such  a  chai^  is  wholly  dis- 
connected with  the  claim  presented,  and 
with  the  interest  of  the  one  making  it,  and 
therefore,  not  being  privileged,  is  actionable 
slander,  because  injurious  to  the  nhysician 
in  hia  profession.  Clemmons  v.  Danforth, 
67  Vt.  ei7,  48  Am.  St.  Rep.  836,  32  AU. 
626. 

But  stating  that  a  superintendent  or  tore- 
man,  in  hiring  men  tor  his  emplover, 
charged  them  a  commission  or  fee  on  tbeir 
wages,  is  not  slander,  for  such  an  act  is  not 
a  criminal  offense,  and  in  the  absence  of  al- 
legation to  tbe  contrary,  it  may  be  inter- 
preted  as  innocent,  Russell  t.  Barron,  111 
App.  Div.  382,  B7  N.  Y.  Supp.  1061. 

Neither  does  it  import  anything  criminal 
or  disgraceful  to  charge  that  a  man  haa  re- 
ceived money  from  a  city  treasury,  or  that 
his  services  as  an  expert  witness  were  not 
worth  what  he  was  paid,  and,  therefore,  to 
publish  such  a  charge  is  not  libelous.  Ros- 
siter  V.  New  York  Press  Co.  141  App.  Div. 
339,  128  N.  Y.  Supp.  325. 

And  a  publication  charging  that  an  ar- 
chitect asked  and  received  a  commission  for 
giving  a  contract  for  certain  work  upon  a 
building  to  a  certain  party  is  not  libelous 
per  as,  for,  even  if  true,  it  does  not  im- 
peach his  skill,  knowledge,  or  fitness  for  his 
profession,  or  his  profess ional  conduct,  nor 
tend  to  expose  him  to  public  contempt, 
hatred,  or  ridicule,  and  in  Hm  absence  of 
averment  of  extrinsic  facts  from  which  tbe 
libel  results,  the  action  must  fail.  I^gg  v. 
Dunleavy,  80  Mo.  658,  60  Am.  Kep.  612. 

To  say  of  a  carpenter;  "He  has  charged 
Mr.  A.  for  forty  days'  work,  and  received  the 
money  for  the  work  that  might  have  been 
done  in  ten  days,  and  he  is  a  rogue  for  his 
paina,"  is  not  actionable.  Lancaster  v. 
French,  2  Strange,  787.  H.  C.  Sh. 
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gaged  nnleas  he  acted  b«  intermediarj; 
that  hfl  WM  an  autocrat,  and  held  up  opera 
houM  contracts  and  bo;rcott«d  the  best 
siDgera;  that  he  boasted  of  his  power.  Bay- 
ing that  he  had  a  "little  garden,"  and  that 
ever;  artiat  wiahing  to  enter  the  Metro- 
politan Open  Hoote  muat  pasa  through 
his  gate.  The  article  eomment«d  un- 
faTorablf  on  such  a  method  of  doing  basi- 
nesa.  Although  this  was  expreaaed  in  a 
manner  derogatory  to  the  plaintiff,  it 
not  libelous.  "Boycotting"  is  made  a  a 
in  New  York  (N.  Y.  Penal  Law,  %  680 
[ConsoL  Laws  1900,  chap.  40]),  but  it  ' 
quite  apparent  that  in  tbs  article  the  wo 
'^ycott"  was  used  not  as  referring  to  the 
offenae  covered  by  that  aection,  but  as 
a  mere  synonym  of  "holding  up," — not  sub- 
mitting for  engagement  the  names  of  any 
artists  whom  he  did  not  approve. 

The  article,  however,  contained  the  fol- 
lowing sentences:  "What  makes  the  sit- 
uation more  demoraliiing  in  eSect  is  the 
indication  that  the  engagement  of  artists 
ia  baaed  on  sheer  favoritism  and  a  flnan- 
cial  arrangement  touching  com  mi  sa  ions. 
Tbe  ea*e  of  the  tenor  Rousseliere,  whoae 
contract  read  for  a  thousand  dollars  a 
night,  and  who  is  said  to  have  received  Ave 
hundred,  is  an  example.  There  are  numer- 
ous other  cases  of  the  kind,  but  most  of 
the  artists  are  afraid  of  talking  about 
them  for  fear  of  Astruc,  whose  sway  is 
considered  abaolute." 

About  the  meaning  of  this  lanpiage  th«re 
can  be  n«  possible  doubt  or  uncertainty. 
It  asaerts  positively  and  unambiguously 
that  in  the  ease  of  the  tenor  Rousseliere, 
and  in  numerous  other  cases,  the  plaintiff, 
having  been  intrusted  by  his  prinisipal  with 
the  power  to  accept  or  reject  candidates 
for  operatic  engagements,  used  his  powe 
to  extort  from  tbe  applicants  CO  per  cent 
of  their  entire  salaries  before  he  would 
make  a  favorable  report  upon  auch  appli- 
cation. It  might  well  be  that  such  a 
charge  would  lead  those  who  read  it  to 
believe  that  plaintiff  was  a  contemptible 
personj  and  certainly  it  tended  to  injure' 
him  in  his  business  or  occupation.  Other 
persons  wishing  to  secure  an  experienced 
person  as  their  negotiator  with  foreign 
artists  would  certainly  not  select  a  man 
who  had,  when  Bimilariy  employed  by 
someone  else,  abused  bis  position  by  such 
acts  of  extortion.  That  words  are  action 
able  if  they  directly  tend  to  the  prejudiw 
or  injury  of  a  person  in  his  profession  or 
business  is  well  settled  by  authority:  IB 
Am.  ft  Eng.  Enc  Law,  2d  ed.  042 ;  2S'  Cyc. 
326. 

We  cannot  agree  with  defendant's  conten- 
tion that  tbe  quoted  statements  are  ambig- 
uous, that  tbey  "do  not  say  whether  the 
40  L.R.A.(Nil.) 


plaintiff  got  the  halt  salary  from  Roua- 
seliere  as  a  condition  of  getting  him  a  con- 
tract, or  whether  he  received  it  from  tbe 
opera  company  for  negotiating  a  contract 
esteemed  by  the  opera  ewnpany  to  be  a 
very  valuable  one."  On  the  contrary,  we 
think  that  an  intelligent  peraon  reading 
the  whole  article  together  would  reach  no 
other  conclusion  than  that  plaintiff  pro- 
cured an  engagement  for  tbe  tenor  upon 
the  basis  of  a  financial  arrangement  touch- 
ing plaintifTa  Gommiaslona,  iriiereby  the 
singer  bad  to  yield  up  one  half  of  bis 
nightly  pay  men  ta. 

We  are  of  the  opinion,  therefore,  that 
the  court  erred  in  refusing  to  charge  th<' 
jury  that  the  passage  quoted  was  libeloua 
per  te,  and  in  leaving  it  to  tbe  jnry  to 
say  whether  the  article  charged  plaintifT 
with  dishonest  or  improper  conduct  in  hi' 
mode  and  manner  of  engaging  and  dealing 
with  singers  or  others  for  the  opera  com- 
pany. By  the  reservation  of  various  ex- 
ceptions, plaintiff  is  in  position  to  present 
this  assignment  of  error. 

Inasmuch  as  there  will  be  a  new  trial, 
we  may  call  attention  to  another  aaaign- 
ment  of  error.  As  to  malice,  damages,  etc, 
tbe  Jury  was  correctly  instructed.  In  the 
course  of  the  charge,  however,  the  court 
said:  "I  will  call  your  attention  to  the 
fact  right  here,  lest  I  forget  it,  that  As- 
true  has  not  appeared  as  a  witness,  has 
not  ^ven  any  testimony  to  contradict 
the  evidence  that  has  been  given  here  on 
the  other  side,  and  there  is  no  reason  given 
for  his  nonappearance.  Now,  where  a  wit- 
ness who  can  appear,  who  is  interested 
and  who  is  a  party  and  who  could  appear, 
when  he  fails  to  appear  and  give  evident;e 
as  to  the  material  facts,  and  contradict 
evidence  that  stands  against  him,  that  is 
a  circumstance  that  may  be  considered  b; 
the  jury,  which  may  raise  an  iuferenoe  it> 
their  minda  and  satisfy  them  that  his  evi- 
dence on  that  point,  even  if  given,  would 
not  be  favarabls  to  him  upon  the  issues 
framed  in  the  ease  by  the  pleading*  or  l^ 
the  evidence." 

To  this  plaintiff  reserved  an  ezceptJon. 
At  the  close  of  the  proofs  one  of  the  de- 
fendant's attorneys  took  the  stand,  and 
was  allowed  to  testify  as  to  what  steps  he 
had  taken  towards  obtaining  the  testimony 
of  tbe  plaintiff,  who  remained  continuously 
abroad.  This  was  objected  to  and  excep- 
tion reserved.  It  turned  out  that  the  testi- 
mony was  not  obtained  because  tlie  Federal 
courts  do  not  allow  examination  of  the 
plaintiff  before  the  trial,  under  the  New- 
York  Code  practice;  and  defendant  did  not 
undertake  to  secure  tbe  testimony  on  oom- 
mission  to  examine  absent  witnesae*,  b»- 
eanse  be  did  not  wisli  te  make  plaintiff 


]JI1. 


ASTEUC  T,  STAR  CO. 


dehiduifi  witsMB.  Thia  teitimony  hmd 
an  icleTancy  to  uiy  iuuea  before  the  court 
iDd  ibonld  have  been  eicladed.  We  >re 
ntiilM  that  auch  teatimoDy,  coupled  with 
tke  qnotatisu  from  tbe  charge  supra,  muit 
k»e  operated  to  plaintiff'*  prejudtoe  with 
tke  JII17.  We  think  it  wa«  error  thua  to 
ektrge,  in  view  of  the  situation  of  the  caae. 
naintiff  reaided  abroad,  and  there  waa 
■0  naaon  why  he  should  attend  to  Uttilf 
•t  the  trial  tmlets  it  was  to  be  expected 
lliat  his  eTidence  might  be  important  or 
■ateriaL  In  support  of  his  own  prima 
fide  caae,  it  ia  conceded  that  be  need  not 
■ppear,  but  defendant  contends  that  the 
uawer  eoatained  chatifes  which  be  was 
cslled  upon  to  refute.  But  this  is  not  so. 
Thcfc  "chATges"  deal  merel;  with  the  non- 
iibeloua  parta  of  the  article, — the  agencf 
«f  plaintiff,  the  large  powers  conferred  on 
liin  by  hia  prineipaj,  his  exercise  of  thole 
['jwers  so  that  only  such  artists  as  be  ap- 
pTsnd  conld  get  engagements,  his  itate- 
a«nt  tbat  on  the  salaries  of  those  whom 
^  did  secure  be  received  a  commission, 
cii  boMatful  Tcference  to  his  authority 
rten  referring  to  hia  '^ittle  garden." 
There  waa  nothing  in  this  which  be  need 
cna  the  seas  to  contradict.  It  wbh  a  sub- 
ftutially  accurate  statement  of  his  con- 
tnet  with  the  opera  bouse  company,  and 
(be  necessary  results  of  inch  a  contract, 
■hidi  made  him  an  "autocrat"  in  the  mat- 
vt  ol  negotiating  engagements.  Touching 
the  only  libelous  passage  in  tha  article,  the 
otortion  of  SO  per  cent  aommissions  from 
Bosneliere  and  others,  the  only  "jnstifica- 
tioa"  pleaded  in  the  answer  li  that  every 
utiat  engaged  by  plaintlS  waa  required 
to  "pay  to  the  plaintiff  a  large  oommis- 
lioa."  If  Aatruc  had  never  exacted  from 
ujcne  a  commission  in  excess  of  what  the 
^era  honae  oontraet  provided  for,  be  could 
Nfcly  remain  absent  from  the  trial,  rely- 
m;  oa  tbe  belief  tbat  no  one  competent 
'iS  testify  would  eommit  perjury  by  swear- 
.«K  tbat  he  did  so.  There  waa  nothing  in 
ihe  p1e«4iiigs  which  called  so  imperatively 
tcr  hia  presenea  at  tb  trial  as  to  warrant 
'ie  inatmetion  given  to  tbe  jury.  Nor 
*u  there  anytbing  in  tbe  testimony  which 
oDed  for  it.  No  one  testified  to  the  exac- 
ts of  a  60  per  cent  eommiasion  from 
Bowsdiera  or  from  anyone  else.  Tbe  de- 
ladant  called  the  treasurer  of  tbe  opera 
hsQse  aad  prov«d  that  Ronsseliere  was  su' 
P^  at  «  salary  of  6,000  franca  a  night, — 
IfOJIOO  fTMies  in  all, — from  which  there 
>*s  dedneted  a  commission  to  Aatruc  of 
2i  per  eeut,  $508.40  in  all.  Had  plaintiff 
Men  preaent  at  tbe  trial,  there  waa  nothing 


in  defendants  case  whid  it  wm  naeesiary 
for  him    to  rebut. 

For  these  reasons,  the  judgment  of  On 
court  should  be  reversed. 


JOHN  U.  COOK,  AppL. 


IRENE  J.  COOK. 
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Pleadings  ^  action  pending  —  defense 
on  merits. 

1.  A    defendant    cannot    be    required    to 
withdraw  an  answer  on  the  merits  in  order 
to  plead  a  former  suit  pending. 
Divorce  —  tivo  actions  pending. 

2.  The  pendency  of  an  action  for  absolute 
divorce  in  one  county  does  not  preclude  de. 
fendant  from  instituting  an  action  in  the 
county  of  her  residence,  being  another  coun- 
ty in  the  same  state,  for  a  divorce  from 
bed  and  board,  where  sbe  has  sought  no 
affirmative  relief  in  the  former  suit. 

(Clark,   Ch.  J.,  and   Walker,   J.,   dissent.) 

(April  17,  1912.) 


Sote.  —  Fendency  of  miit  for  dlvore* 
or  aeparatton  a»  htar  to  another  suit 
in  the  same  atate. 

For  cases  on  the  effect  of  the  pendency 
of  suit  for  divorce  or  separation  iu  an- 
other state,  see  the  note  to  Benton's  Suc- 
cession, SB  L.R.A.  J87. 

"It  is  a  general  principle  of  the  law  that 
the  pendency  of  a  prior  suit  for  the  same 
thing,  or,  as  is  commonly  said,  for  tbe 
same  cause  of  action,  between  tbe  same 
parties,  in  a  court  of  competent  jurisdic- 
tion, will  abate  a  later  suit.  .  .  .  The 
rule,  however,  is  not  one  of  unbending 
rigor  or  universal  application,  nor  is  it  a 
principle  of  absolute  law.  It  is  rather  a 
rule  of  justice  and  equity  generally  applica- 
ble, and  always  so  where  the  two  suita  are 
virtually  alike  and  in  the  sams  jurisdic- 
tion."    1  Cyc.  21,  22, 

It  will  be  seen  that  it  was  held  in  Cook 
v.  Cook,  tbat,  pending  an  action  by  the 
husband  for  divorce  a  nnoule  on  account  of 
the  separation  of  the  parties  for  ten  years, 
tbe  wife  miglit  properly  begin  and  carry 
through  an  action  for  divorce  from  bed 
and  board  on  account  of  abandonment,  al- 
though she  had  answered  in  tbe  first  suit 
alleging  the  abandonment  by  the  husband, 
but  did  not  demand  therein  any  affirmative 
relief. 

It  baa  been  held  that  an  action  by  the 
husband  for  annulment  on  account  of 
duress  in  entering  into  the  marriage  is  not 
for  the  same  cause  as  an  action  for  di- 
vorce by  the  wife  (Simpson  v.  Bimpaon,  — 
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APPEAL  bj  defendant  from  %  judgment 
of  the  Superior  Court  for  Wake  County 
in  plKJntiff'a  favor  in  an  action  for  a  di- 
Toroe.    Affirmed. 

Statement    1>7    Hoke,    J.i 

The  present  aetion  was  inetituted  An- 
gugt  28,  1911,  and  aummoiu  therein  was 
perHOuall;r  oerved  on  defendant  September 
1,  IBll.  Plaintiff  filed  her  ccmiplaint  to 
September  term,  1911,  for  divorce  from  bed 
and  board  on  account  of  abandonment 
"unlawfully  and  without  just  cause,"  the 
complaint  being  accompanied  by  the  formal 
af&davit  required  by  the  etatute.  Defend- 
ant thereupon  answered  denying  the  alleged 
abandonment,  and  anewered,  further,  in  bar 
of  plaintiff'e  right  to  maintain  ber  action. 


that  the  defendant  had  theretofore  com* 
menoed  an  action  for  divorce  a  vinculo  for 
cause  specified  in  subsection  6,  Revisal, 
1&08,  g  ISQl;  that  is,  because  the  parties 
had  lived  separate  and  apart  for  ten  suc- 
cessive years,  bad  resided  in  the  state  for 
that  period,  and  there  were  no  children 
born  of  the  marriage,  etc.  It  appeared 
that  defendant's  action,  returnable  to  su- 
perior court  of  Alamance  county,  had  been 
commenced  September  24,  1910.  Summons 
personally  served  on  plaintiff  October  1, 
1910,  complaint  filed  November  term,  1910, 
and  defendant  therein — that  is,  the  present 
plaintiff — had  appeared  in  that  suit,  and 
made  formal  denial  of  complaint,  and,  as  a 
part  of  euch  denial,  had  averred  a  wrong- 
ful  abandonment   by   her   husband   in  Au- 


Cal,   — ,   41    Pac   804),   where    the   action 

claimed  to  be  pending  was  in  another  state; 

,    but  the  court  did  not  refer  to  that  feature. 

In  Cordier  v.  Cordier,  26  How.  Pr.  187, 
it  was  held  that,  pending  an  action  for  di- 
vorce on  account  of  the  adultery  of  the  de- 
fendant with  a  certain  person,  the  plaintiff 
may  begin  another  action  for  divorce  on  ac- 
count of  adulteries  with  the  same  person 
committed  after  the  beginning  of  the  first 
aotion,  instead  of  setting  up  such  later 
matters  by  supplemental  complaint. 

In  DeHaley  t.  Haley,  74  Cal.  48B,  S  Am. 
St.  Bep.  460,  16  Pac.  Z48,  where  the  court 
said  that  it  was  doubtful  whether  cross 
complaints  in  actions  for  divorce  were  pro- 
vided for  by  the  Code,  it  appeared  that 
there  were  two  actions  for  divorce,  one 
brought  by  the  wife  and  the  other  by  the 
husband,  and  that,  while  these  were  both 
pending,  the  wife  brought  an  additional 
aotion  for  divorce,  alleging  cruelty  in  mak- 
ing statements  against  ber  character  in  the 
husband's  pleadings  in  the  divorce  suits.  The 
courfsSid:  "Theaction  is  for  divorce.  The 
complaint  arera  the  defendant  was  guilty  of 
extreme  cruelty,  in  that,  in  another  action 
brought  by  her  against  him,  he  filed  an 
affidavit  containing  statements  of  want  of 
chastity  on  her  part  prior  to  their  mar. 
riage;  and  in  that,  in  an  action  brought 
by  him  against  her,  he  filed  a  complaint 
charging  that  prior  to  the  marriage  of 
these  parties,  she  was  pregnant  by  another 
man.  The  complaint  herein  avers  that  the 
statements  of  defendant  in  the  affidavit  end 
complaint  referred  to  were  wholly  false  and 
malicious.  .  .  .  While  the  action  brought 
by  the  wife  for  a  divorce  was  pending,  and 
the  proceeding  in  such  action,  in  which  the 
affidavit  of  the  husband  was  l^led,  was  un- 
determined, could  the  wife  bring  the  pres- 
ent action,  charging,  as  an  act  of  extreme' 
cruelty,  the  making  by  her  husband  of  the 
statements  contained  in  the  aftidavitf 
While  the  action  for  divorce  brought  by 
the  husband  (defendant  herein)  against  his 
wife  (plaintiff  herein)  was  etil!  pending 
and  undetermined,  could  the  latter  com- 
mence the  present  action,  and  rely,  as 
ground  for  divorce,  upon  statemenU  con- 
40  L.R.A.(N.S.) 


tained  in  the  complaint  of  the  huBba.nd 
showing  fraud  by  the  present  plaintiff  in 
the  contracting  of  the  marriage?"  And  it 
was  held  that  it  was  error  to  overrule  a 
demurrer  to  the  complaint. 

It  has  been  held  that  the  pendency  of  ul 
action  for  eeparation  is  not  a  bar  to  an 
action  for  absolute  divorce.  Hall  v.  Hall, 
136  N.  Y.  Supp.  741,  where  the  court  said: 
"This  is  an  aetion  for  an  absolute  divorce. 
The  defense  demurred  to  for  insufficiency 
is  the  pendency  of  another  action  between 
the    same    parties    for    separation    on    the 

f round  of  abandonment  and  non support. 
t  is  not  even  alleged  that  the  action  for 
separation  was  pending  when  this  action 
was  brought.  But  even  if  it  were,  it  would 
not  constitute  a  bar.  The  two  actions  are 
brought  on  different  grounds  for  different 
relief.  Even  a  judgment  in  the  separation 
action  would  not  bar  an  action  for  ab- 
solute divorce.  The  learned  justice  at  ape- 
cial  term  denied  the  motion  on  the  au- 
thority of  Conrad  v.  Conrad,  124  App.  Div. 
780,  109  N.  Y.  Supp.  387,  in  which  it  was 
held  that  it  was  not  proper  to  unite  in  tbe 
same  complaint  a  cause  of  action  for  abso- 
lute divorce  and  one  for  separation  on  the 
ground  of  abandonment, — a  proposition  en- 
tirely different  from  the  one  involved  on 
this  motion." 

In  Stevens  v.  Stevens,  1  Met.  279,  a  hus- 
band brought  an  action  for  a  divorce  a 
mensa  et  thoTo  on  the  ground  of  desertion. 
Pending  this  action  a  statute  was  passed 
permitting  divorces  for  this  cause  a  vincu- 
lo, after  which  the  husband  brought  an- 
other action  praying  for  a  divorce  a  vin- 
culo, to  which  the  wife  pleaded  the  penden- 
cy of  the  first  action.  Shaw,  Ch.  J.,  said : 
"Here  is  a  formal  plea  in  abatement  to  a 
libel  for  divorce  a  vinculo  for  desertion, 
filed  during  the  pendency  of  a  former  1ilK>l 
for  a  divorce  a  nten^a  for  the  same  cause. 
Whether  a  formal  plea  in  abatement  ia 
proper  or  not,  when  the  proceeding  is  by 
libel,  we  have  not  stopped  to  consider. 
It  is  a  rule  of  justice,  applicable  to  all 
legal  proceedings,  that  no  one  shall  be  twice 
vexed  for  the  same  cause.  The  question 
then  is  whether  it  is  for  the  same  eanae. 


uu. 
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gnst,  1900,  'and  pTayed  jndgineDt  that 
pitiatiS'a  suit  be  denied  him.  Thia  an- 
bver  was  verified  in  ordinary  form  of  an- 
twtit  in  civil  actions,  but  not  in  the  form 
nqnind  in  actions  for  divorce.  When  the 
Iin«Dt  case  was  called  for  trial  in  Wake 
•operior  court,  it  was  admitted  by  plain- 
US  that  the  action  b;  defendant  in  Ala- 
fflufe  was  atUl  pending,  and,  before  the 
TGrj  was  impaneled,  defendant  moved  to 
'ibate  the  action  and  diamisa  the  same" 
^  reason  of  the  pending  of  the  Alamance 
(Uf,  and  tlie  court  held  that  on  the  facta 
the  pendency  of  the  action  in  Alamance 
ccaatj  was  not  necessarily  a  bar  to  this, 
■nd  that  the  answer  to  the  merits  destroyed 
ite  plea  in  abatement,  and  offered  defend- 
lit  opportunity   to  withdraw   his   plea   in 


bar  and  flle  a  plea  in  abatam«it,  which 
was  declined,  and  defendant  excepted.  Tbe 
jury  was  then  impaneled,  and  the  follow- 
ing verdict  was  rendered: 

"(1)  Were  the  plaintiff  and  ths  defend' 
ant  married  on  March  22,  1900 1"  Answers 
'Tfes." 

"(2)  Sid  the  defendant  abandon  ther 
plaintiff,  as  alleged  in  the  oomplainti"   An- 

"(3)  Has  the  plaintiff  been  a  resident 
of  the  state  of  North  Carolina  for  two 
years  next  preceding  the  filing  of  the  com- 
plaint!"    Answer:     "Yes." 

"(4)  Is  the  defendant  a  resident  of  the 
state  of  North  CaroUnal"    Answer:  "Yes." 

"<e)   Was  the  plainUS  a  resident  of  Wake 


Bj  a  statute  which  took  effect  after  the 
lliBg  of  the  first  libel,  and  before  the  sec- 
okd,  a  party  might  obtain  a  divorce  from 
tbe  bond  of  matrimony  for  desertion; 
vbcreas,  aa  tbe  law  stood  before,  he  could 
laly  obtain  »  divorce  a  ntetua  for  that 
eiEue.  Hera  then  was  a  new,  distinct,  sub- 
Hsntlve  rifbt,  not  before  existing.  This 
«M  tbe  rigbt  sought  to  be  obtained  by  tbe 
Mcond  libel,  and  could  not  be  obtained  by 
tbt  first.  Had  the  first  been  amended  so 
M  to  alter  the  prayer  for  judgment,  still  it 
voald  appear  that,  at  the  time  of  filing  the 
iibel,  to  which  the  judgment  must  refer,  no 
Keh  right  existed.  The  reason  why  a 
Kttmd  suit  cannot  be  commenced  for  tbe 
nme  cause,  pending  a  former,  is  that  it  is 
irsgecessary,  inasmuch  as  tbe  party  proee- 
eating  may  have  tbe  same  remedy  under 
the  Srat  aa  be  could  obtain  by  prosecut- 
is;  saotber.  In  applying  thia  test,  it  is 
ippsrent,  that  he  could  not  obtain  a  de- 
nse for  tbe  same  right  under  the  first, 
•Uch  he  seeks  in  this;  thst  is,  a  divoroe 
■  na««to.  Tbe  facts  are  the  same,  and  tlte 
Fvtiea  are  tbe  same,  but  the  right  and  the 
A'teet  of  the  prosecution  are  wholly  dis- 
fisrt.  The  court  are  therefore  of  opinion 
'lit  the  plea  cannot  prevail." 

Il  baa  been  held  that  while  a  bill  for  di- 
■oree  and  alimony  is  pending,  the  court 
■til  not  entertain  a  suit  for  separate  main- 
'Aaaee.  I>nniiock  v.  Dunnock,  3  Md.  Ch. 
!*),  where  the  wife  brought  an  action  al- 
k^ing  that  the  husband,  to  defraud  her  of 
nuonable  maintenance,  made  a  fraudu- 
lest  sale  of  certain  negroes,  and  asking 
tfcat  their  sate  be  set  aside,  the  negroes 
t'lced  in  tbe  hands  of  a  receiver,  and  that 
lit  might,  from  the  product  of  their  labor, 
hne  a  reasonable  allowance  for  her  maln- 
Vunee  and  support,  or  that  they  be  divid- 
r4  and  she  have  a  third  thereof,  while  she 
■cd  ber  hnsband  were  living  apart.  The 
uart,  in  deciding  against  the  plaintiff, 
■aid:  "There  is,  moreover,  another  objec- 
tkn  to  tbe  relief  prayed  by  this  bill,  and 
la  ttw  iaterpoaition  of  this  eonrt  in  behalf 
of  tbe  oompfaint,  for  tbe  purpose  for  which 
iU  baa  inToked  its  aid,  and  which  is  pre- 
■aled  by  tbe  answer,  and  which  spears  i 


to  be  insuperable.  The  answer  alleges  that 
prior  to  tbe  filing  of  the  bill  in  this  court, 
the  complainant  tiled  her  bill  on  tbe  equity 
Bide  of  Dorchester  county  court,  praying 
to  be  divorced  from  'her  husband,  and  for 
alimony,  which  bill  is  still  depending  in 
that  court,  and  that,  consequently,  this 
court  has  no  jurisdiction  in  the  premises, 
and  a  copy  of  the  bill  so  Sled  in  Dorchester 
county  court,  duly  authenticated,  is  filed 
as  an  exhibit  with  tbe  answer.  It  thus  ip- 
pears  that  before  tbe  present  bill  was  filed, 
a  court  of  competent  jurisdiction  had  pos- 
session of  thiai  subject  of  alimony.  It  is 
true  Samuel  Dunnock,  the  grantee  In  the 
bill  of  sale,  was  not  a  party  to  the  bill  filed 
in  Dorchester  county  court,  but  he  might, 
by  an  amended  or  supplemental  bill,  have 
been  made  a  party,  and  the  question  now 
raised  between  him  and  the  com^ainant  have 
been  litigated  in  that  court.  The  question 
of  the  right  of  the  complainant  to  alimony 
was  distinctly  presented  by  ber  bill  in  the 
county  court,  and  constitutes  a  part  of  the 
relief  specifically  prayed  for,  and  it  is  un- 
doubtedly competent  to  that  court  to  say 
whether  she  is  entitled  to  that  relief  or 

An  action  for  divorce  is  not  for  the  same 
cause  SB  one  to  declare  written  evidence  of 
the  marriage  forged  and  fraudulent.  Shar- 
on V.  Hill,  10  Sawy.  304,  22  Fed.  28.  Shar- 
on's action  in  the  United  States  circuit 
court  was  to  have  a  certain  instrument  in 
writing,  purporting  to  be  a  declaration  of 
his  marriage  to  the  defendant,  delivered 
up  as  forged  and  fraudulent,  and  to  en- 
join the  defendant  from  using  it.  While 
this  suit  was  pending,  the  defendant  there- 
in brought  a  suit  in  the  state  court  for 
divorce  against  Sharon,  based  on  the  instru- 
ment in  question  and  cohabitation,  on  the 
ground  of  adultery  and  desertion,  and  the 
woman  pleaded  in  abatement  to  Sharon's 
suit  in  the  United  States  court  the  pendency 
of  her  suit  in  the  state  court,  and  it  was 
held  not  only  that  the  plea  was  bad  be- 
cause the  suits  were  pending  in  two  juris- 
dictions, but  also  that  the  causes  of  action 
in  tbe  two  suits  were  not  identical.  Tbe 
court  said:    "It  is  true,  the  same  principal 
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eotuit;,   Nortli   CaroliDft,   at  tb«  time   this 

action  voa  cammenced !"     Answer:     "Yes." 
Judgment  on  the  verdict,  and  the  defend- 
ant excepted  and  appealed. 

UewTs.  Parker  A  Parker,  Loos  * 
IiODB,  Dameron  A  Ijong,  and  Holding 
ft  Snow  for  appellant. 

Mr.  B.  y,  SlmmB,  for  appellee: 

"iba  pendencj'  of  a  former  action  between 
the  lame  parties,  wherein  the  defendant  is 
the  same  persop  as  the  plaintiff  in  the  later 
'  action,  and  the  plaintiff  it}  the  former  is 
the  defendant  in  the  later,  doea  not  coniti- 
tute  a  defense  to  the  later  action. 

WalBworth  v.  Johnson,  41  Cal.  61 ;  Barr 
V,  Chapman,  6  Ohio  C.  C.  Se,  3  Ohio  G.  D. 
36  i    Washburn   k   M.   Mfg.    Co.   v.    H.    B. 

iasue  will  ariae  in  both  casee,  but  the  bills 
of  complaint  in  the  respective  suits  call  and 
pi-aj  for  entirely  different  and  inponeistent 
relief.  The^  are  therefore  not  the  same 
cause  of  suit;  nor  is  the  relief  sought  in 
the  two  suits  hy  the  same  party.  .  .  . 
The  whole  effect  Sought  in  the  second  suit 
could  not  he  had  in  the  Srst,  nor  by  the 
aame  party.  A  cross  bill,  at  least,  would 
to  necessary,  which  would,  in  effect,  be  an- 
other suiL  The  suit  in  the  state  court  for 
divorce  and  a  division  of  the  community 
property  rests,  for  cause  of  suit,  upon  an 
alleged  valid  and  subsisting  contract.  .  .  . 
The  cause  of  suit  in  this  court  is  a  forgery 
in  making,  and  fraud  in  setting  up,  a  con- 
tract alleged  to  have  never  been  entered 
into.  It  is  sought  to  have  the  pretended 
contract  decreed  to  be  void  at  tmlto,  as  a 
forgery  and  a  fraud.  An  alleged  valid  and 
subsisting  contract  is  therefore  the  basts 
and  cause  of  one  suit;  and  forgery  and 
fraud,  the  iMsis  and  cause  upon  which  the 
other  rests.  These,  certainly,  do  not  consti- 
tute the  same  causes  of  suit.  The  causes 
of  suit  are  clearly  not  identical.  It  is  also 
bad  on  another  ground:  That  the  suit  set 
up  Is  not  pending  in  a  court  of  the  same 
jurisdiction.  Id.  It  is  well  settled  by  the 
Supreme  Court  of  the  United  States  that 
a  suit  pending  in  another  jurisdiction  for 
the  same  cause  cannot  be  pleaded  in  abate- 
ment of  a  snit  in  the  United  States  courts, 
and  that  the  courts  of  the  states  and  of  the 
United  States  are  courts  of  different  Juris- 
dictions. Stanton  v.  Embrey,  93  U.  S. 
648,  560,  23  L.  ed.  083;  Oordon  v-  Qilfoil, 
89  V.  8.  lee,  178,  ZE  L.  ed.  3B3,  388.  Here 
there  are  two  jurisdictions, — jurisdictions 
of  two  distinct  governments.  One  is  state 
jurisdiction,  and  the  other  is  the  jurisdic- 
tion of  a  national  court.  If  it  were  a  fact 
that  a  suit  is  pending  for  the  same  cause 
in  the  state  court, — a  court  of  a  different 
sovereign  jurisdiction, — it  would  not  abate 
the  suit  here."  It  is  interesting  fo  note 
in  this  connection  the  distinction  made  in 
the  same  case  in  26  Fed.  337.  between  iden- 
tity of  issues  to  support  the  plea  of  an- 
other action  pendinp  and  tlie  finding  of  a 
judinnent  which  will  he  res  judicata.  It  then 
40  L.R.A.(K.S.) 


Bcntt  ft  Co.  82  Fed.  710;  Rapier  t.  Qulf 
City  Paper  Co.  64  Ala.  330;  Osbom  v. 
Cloud,  23  Iowa,  104,  02  Am.  Dec.  413; 
Long  V.  I«ekawanna  Coal  ft  I.  Co.  233  Uo. 
713,  136  S.  W.  073;  Rodney  v.  Qihhs,  164 
Mo.  1,  82  8.  W.  1ST  1  Bimpson  v.  Simpson, 
—  Cal.  — ,  41  Pac.  804;  Steven*  v.  Stevens, 
1  Met.  279. 
Mr.  H.  K.  Norrla  also  lor  appellee. 

Hoke,   J.,   delivered   the  opinion  of   the 

Under  out  present  procedure,  a  defend- 
ant is  allowed  to  demur  when  it  appears 
on  the  face  of  the  complaint  that  there 
ia  another  action  pending  between  the 
same  parties  for  the  same  cause  (Reviaal, 
1005,  I  474,  subsec.  3),  and  where  this  does 

appeared  that,  while  the  United  States 
court  case  waa  still  pending,  the  suit  in  tlie 
state  court  had  been  decided  in  favor  of 
the  woman,  but  that  an  appeal  waa  then 
pending  to  tlie  state  supreme  court,  and 
the  circuit  court  of  the  United  States, 
while  holding  that  the  state  suit  waa  still 
pending  so  long  as  the  appeal  waa  undecid- 
ed, and  that  therefore  the  judgment  there- 
in was  not  Tea  judicata  upon  the  matters  in 
the  circuit  court,  nevertheleas  said:  "This 
suit  and  the  action  of  Sharon  v.  Sharon  ar« 
not  brought  on  the  same  claim  or  demand. 
The  subject-matter  and  the  relief  sought 
are  not  idei^tical.  This  suit  is  brought  tp 
cancel  and  annul  an  alleged  false  Bind 
forged  writing,  and  enjoin  the  use  of  it  by 
the  defendant  to  the  prejudice  and  injui 
of  the  plaintiff,  wiiile  the  other  is  brought 
to  establish  the  validity  of  said  writing  aa 
a  declaration  of  marriage,  as  well  as  the 
marriage  itself,  and  also  to  procure  a  dia- 
solution  thereof,  and  for  a  division  of  the 
common  property,  and  for  alimony.  Bat 
the  validity  and  genuineness  of  this  decla- 
ration of  marritwe  were  directly  involved 
in  the  action  of  Sharon  v.  Sharon,  and  de- 
termined in  favor  of  the  same  by  the  find- 
ing and  judgment  therein.  'lb«  plaintiff  is 
therefore  estopped  to  show  the  contrary  in 
this  suit,  unless  the  effect  of  that  judg- 
ment, aa  an  estoppel  in  this  case,  haa  been 
obviated  by  the  appeal  therefrom  to  the  su- 
preme court,  and  tne  pending  motion  for  a. 
new  trial." 

In  some  eases  it  ia  indicated  that  the 
court  has  considerable  discretion.  In  Flan- 
agan V.  Flanagan,  28  N.  Y.  Week  Dig.  88, 
13  N.  Y.  8.  R.  432,  a  husband  brought  a.n 
action  against  his  wife  for  absolute  divorce, 
and  under  a  substituted  order  of  service 
the  summons  was  served  upon  ber  on  tlie 
10th  day  of  May,  but  the  papers  were  not 
filed  to  make  the  service  complete  until  tbe 
following  day.  On  the  10th  of  May,  and 
after  the  service  of  such  summons,  a  sum- 
mons was  served  upon  the  huslmnd  in  » 
suit  brought  by  the  wife  against  him  for 
divorce.  In  the  husband's  suit  the  wife 
answered  setting  up  adultery  on  his  part, 
to  which  be  replied.    Me  did  not  answer  the 
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■at  appear  from  tbe  eompUint,  the  objeo- 
tion  mAj  be  taken  by  answer  {Beviaal, 
I  477),  and  it  baa  been  held  witb  us  tbat 
ui  objeetiQn  of  this  character  may  be 
joined  witb  pka  in  bar  or  aa  anawar  on 
tbe  merita.  Blaekwell  t.  DibbreU  Broe.  103 
N.  C.  270,  0  8.  E.  102,  siting  on  tbia  posi 
lioD  PomeroT'B  Remediea,  f  721.  Tbe  judge 
brknr,  therefore,  had  no  right  to  raqoiTc 
dcteadant  to  withdraw  hia  answer  on  tbe 
BKrita  a«  a  eonditioD  for  haTiag  his  plea 
ia  abatement  cooaidered  and  paaaed  upon. 
We  bold,  howsTsr,  that  tbe  verdict  and 
jadgment  abould  not  be  diaturbed  6a  this 
aeconat,  being  of  pinion  Uiat  the  pend- 
ency of  defendant's  suit  in  Alamance  coun- 
ty, in  which  the  husband  ia  seeking  to 
ofctaiB  s  divorce  a  vinoulo,  ia  not  aeceaaa- 

aile'a  anit  or  appear  in  it,  but  an  order  of 
leferMica    liaving    been    made    to    take    the 

Eioof  in  Uie  wUe'e  suit,  the  court,  oo  tbe 
■aband'a  application,  s^yed  tbe  wife's  suit 
aatil  the  oelMmination  of  tbe  huaband's, 
bolding  th&t  alt  the  facta  alleged  by  one 
party  aif[»inat  tbe  other  were  embraced  in 
the  iaaues  in  the  husband's  suit,  and  could 
be  properly  tried  and  diapoeed  of  therein. 
In  Oabome  t.  Oabome,  10  Jur.  K.  8.  SO, 
a  buaband  brought  an  action  tor  dissolu- 
tioD  of  marriage  on  account  of  his  wile's 
a^olterjr.  She,  in  her  answer,  charged  bim 
with  adaltery,  cruelty,  and  desertion,  and 
prayed  a  judicial  separation,  and  his  an' 
■wer  eont*ined  the  same  eharges  against 
tbe  wife  ka  in  bis  petition.  I'heae  matter*, 
it  aeems,  under  the  English  practice,  con- 
(titnted  «  croes  suit.  Upon  applications 
for  eommiaaions  to  be  taken  in  each  suit, 
the  eonrt  aaid:  ''In  this  case  tbe  motion 
was  for  two  oommissions  In  two  auita,  the 
HOB  >  suit  fay  the  buaband  against  tbe  wife, 
■ad  tbe  other  a  suit  in  retaliation  by  the 
-wife  ai^Kmat  tlie  husband.  The  wife's  suit 
waa  not  commenced  until  eereral  months 
after  tl>*t  of  tbe  husband.  I  made  an  or- 
■,  wbieb  incidentally  came 
1  wlien  tbe  motion  for  eom- 
made,  the  purport  of  which 
wsa  thmt  tbe  wife's,  suit  abould  be  stayed 
aatil  that  «f  the  buaband  has  been  decided. 
It  is  »  great  hardship  that  »  fresh  auit 
•boold  be  neoeesary  to  enable  a  wife  to  ob- 
tain a  decree.  I  shall  adhere  to  tbe  order 
I  have  mmide.  that  tbe  wife's  suit  be  stayed 
oata  tbat  of  tbe  husband  baa  been  deier- 
a  the  husband's  sui^  if  it  Is 
n  end  to  the  wife's  suit. 
:b  T.  Hepworth,  31  L.  J. 
Prob.  N.  S.  IS,  2  Bwabey  ft  T.  iU,  fl  L.  T. 
N  S.  S66,  10  Week.  Rep.  195,  shows  to 
•hat  an  extraragant  degree  the  principle 
■iirbt  be  prvaaed,  of  allowing  two  suits  to 
"razeed  together.  Whenever  two'  suits  are 
jutitated  in  the  court,  in  which  tbe  same 
■yimKtiitwtm  are  raised,  I  shall  stay  me  of 
theiL.- 

la  ICoarqy  t.  Uonroy,  1  Edw.  Ch.  382, 
tke  wife  aned  the  buaband  for  divorce  a 
-^en^a  et  thoro  on  the  ground  of  cruelty, 
«IJt.A-(K.S.] 


rily  a  good  plea  against  the  present  proa- 
ecution  of  plaintiS's  suit  for  divorce  from 
bed  nnd  board.  As  a  general  rule,  this 
right  to  plead  the  pendency  of  another  ac- 
tion between  tbe  same  parties  before  judg- 
ment liad  is  regarded  to  a  large  extent 
as  a  rule  of  convenience,  resting  on  tbe 
principle  embodied  in  the  maxim,  Vwmo 
debet  bit  veaari,  etc.  The  defect  is  one 
tbat  can  be  waived,  and  it  may  alao  be 
cured  by  dismiising  tbe  prior  action  at  any 
time  before  tbe  hearing  (1  Cyo.  2G;  Qrubbs 
V.  FergUMn,  136  N.  C.  60,  46  8.  B.  S61), 
and  tbe  plea  presenting  it  is  ifsually  con- 
flne4  to  suits  in  which  the  same  litigant 
is  plaintiff,  or  is  at  least  an  actor  seeking 
the  tame  relief  (Long  r.  Lackawanna  Coal 
ft  I.  Co.  233  Mo.  714,  136  S.  W.  073;  Bod- 

and  tbe  husband  sued  the  wife  for  a  di- 
vorce a  mnoulo  on  the  ground  of  adulteiTi 
and  moved  to  stay  the  wife's  proeedingn  m 
the  llret  suit  until  the  c«use  for  adultery 
was  at  an  end;  hie  charges  were  fully  de- 
nied by  the  wife's  affidavit,  and  by  the 
aindavit  of  one  of  the  alleged  persona  with 
whom  she  was  charged  to  have  misconduct- 
ed herself.  Tbe  vice  chanoellor  said:  "Un> 
der  tlie  circumstances,  I  cannot  interfere 
to  arrest  tbe  prosecution  of  the  wife's  suit^ 
The  husband  is  bound  to  show  a  preponder- 
ance in  his  favor  upon  the  merits  in  the 
respective  suite,  in  order  to  entitle  him  to 
the  order  he  asks  for;  and  this  be  has  airt 
yet  done.  I  must  deny  tbe  husband's  mo- 
tion, with  coats." 

It  may  be  noted  that  In  Bancroft  v,  Ban- 
croft, 3  Swabey  ft  T.  5BT,  34  L.  J.  Prob. 
N.  8.  31,  where  a  buaband  sued  for  a  dis- 
solution of  the  marriage  on  account  of 
adultery,  the  wife  brought  a  cross  suit  for 
separation  on  account  of  cruelty,  to  which 
he  answered  charging  the  same  adulteries  as 
in  his  petition.  In  the  wife's  suit,  tbe 
jury  found  cruelty  of  Um  husband  and  the 
innocence  of  the  wife,  she  being  a  witnese 
as  to  her  innocence,  and  it  was  held  that 
this  verdict  was  not  odmisaible  in  tbe 
husband's   suit. 

In  Cupples  V.  Cupples,  33  Colo.  449,  80 
Fac.  1039,  tbe  court  said:  "A  suit  woa 
brought  by  Mrs.  Cupples  against  her  huh 
band  In  tbe  district  court  of  Rio  Qrande 
coun^,  praying  for  separate  maintenance 
and  Uie  custody  of  the  children.  The  de- 
fendant in  the  suit  filed  bis  answer  and 
cross  complaint,  praying  for  a  divorce  and 
for  the  custody  of  the  children.  Upon 
motion,  tbe  cross  complaint  was  stricken, 
and  thirty  days  was  allowed  the  defendant 
in  which  to  answer  or  to  talcs  such  action 
as  he  might  deem  advisable.  Within  tbe 
thirty  days,  the  defendant  !n  tbe  suit  men- 
tioned brought  hia  action  in  tbe  county 
court  of  Rio  Grande  county,  prayinR  for  a 
divorce.  Within  the  time  prescribed  by 
the  statute  for  answering,  the  defendant 
Qled  her  answer  and  cross  complaint,  in 
which  she  denied  the  allegations  of  tbe 
complaint,  set  up  tbe  pendency  of  the  ae- 
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Mr  T.  Gibb*.  184  Mo.  1-10,  82  a  W.  187; 
State  «x  rel.  C»ig  t.  Dougherty,  46  Mo. 
204;  UatUl  t.  Commt,  lfi6  Mub.  416,  31 
H.  E.  467;  Washburn  ft  M.  Mfg.  Co.  t. 
H.  B.  Scutt  &  Co.  [C.  C]  22  Fed.  711; 
Waliworth  t.  Johnson,  41  Cal.  ei;  New 
England  Screw  Ca  v.  Bliven,  3  Blatchf. 
240,  Fed.  Cu.  No.  10,160).  In  the  cue 
befora  Its,  tbe  preeent  pUintiff  is  not  the 
plaintifF  In  the  aeUon  pendiog  in  Alamance 
coun^,  nor  ie  she  an  actor  in  that  suit 
•eeking  affirmative  relief.  She  aska  for 
no  judgment  there,  and  has  not  filed  the 
affidavit  required  by  our  law  in  divorce 
proceedings,  and  which  we  have  oftau  held 
ie  jurisdictional  in  ita  nature.  Johnson 
V.  Johnson,  142  N.  C.  402,  65  S.  E.  341; 
Hopkina  v.  Hopkins,  132  N.  C.  22,  43  S. 
E.  606.  In  divorce  proceedings  a  defend- 
ant sued  is  allowed  with  us  to  a^  for  and 
obtain  a  divorce  on  bis  own  account,  bat 
be  can  only  do  so  by  crosa  action  or  peti- 
tion, accompanied  by  this  jurisdictional 
affidavit,  and  coming  within  tbe  definition 
o(  the  general  term  "counterclaim,"  aa  it 
is  underatood  and  used  in  the  Code.  Smith 
V.  French,  141  N.  C.  1,  63  S.  E.  436,  citing 
Green  on  Code  Pleadings  and  Practice, 
g  816.  It  ie  well  recognized  here  that  a 
party  sued  is  not  required  as  a  rule  to  set 
up  a  counterclaim  existent  in  bis  favor, 
but  ia  allowed  to  assert  tbe  same  in  a  dif- 
ferent or  a  subsequent  action.  Shake- 
speare v.  Caldwell  Land  A  Lumber  Co.  144 
N.  C.  p.  621,  67  S.  E.  213;  Mauney  v. 
Hamilton,  132  N.  C.  303,  43  S.  £.  003; 
Blackwell  Durham  Tobacco  Co.  v.  McEIwee, 
S4  N.  C.  425. 

It  is  urged  that,  while  this  rule  may 
hold  in  ordinary  actions,  it  should  not  ob- 
tain in  divorce  proceedings,  because  the 
status  of  the  parties  is  then  necegsarily 
involved.  It  would  seem,  however,  to  be 
especially    insistent    in    such    proceedings 


where  a  party  may  not  desire  to  presentlj 
seek  affirmative  nlief  in  the  hope  that  a 
different  course  would  more  likely  lead  to 
a  reconciliation,  and  assuredly  we  think 
the  reluctance  or  lailure  to  take  such 
course  from  such  a  motive  ahonld  not  be 
held  to  defeat  or  prejudice  the  right  of 
a  defendant  to  bring  his  cause  before  the 
court  at  another  time.  This  plea,  upon 
which  defendant  now  relies  to  defeat  plain- 
tiff's recovery,  is  referred  to  in  1  Enc  PI. 
ft  Pr.  p.  750,  as  available  when  there  is  a 
former' suit  pending  in  the  aame  jurisdic- 
tion between  the  same  parties  for  tbe  same 
cause  of  action  and  for  the  same  relief. 
Not  only  ia  present  plaintiff  not  an  actor 
in  the  suit  in  Alamance  county,  but  tbx 
relief  sought  by  her  is  not  the  same  as 
that  involved  in  the  other  issue,  nor  ie  it 
dependent  altogether  on  the  same  state  of 
facts.  And  authority  seems  to  favor  tbe 
position  that  the  pendency  of  an  action 
seeking  one  kind  of  divorce  does  not  neces- 
sarily forbid  the  maintenance  of  a  suit  to 
secure  a  divorce  of  a  different  kind.  Simp- 
son V.  Simpacn  (1606)  —  Cal.  — ,  41  Pac. 
604;  Stevens  v.  Stevens,  1  &fet.  270;  Uon- 
roy  V.  Monroy,  1  Edw.  Ch.  382;  Thornton 
V.  Thornton  (188«)  h.  R.  11  Prob.  Div. 
p.  176,  66  L.  J.  Prob.  N.  S.  40,  54  L.  T.  N. 
S.  774,  34  Week.  Rep.  609,  2  Bishop,  Marr. 
ft  Div.  g  505;  1  Cyc.  31;  9  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  840.  In  this  last  cita- 
tion the  author  saya:  "It  is  not  a  bar  to 
a  suit  for  separation  that  another  suit  ia 
pending  for  an  abaolute  divorce,  and  the 
courts  will  under  some  circumstances  re- 
fuse to  stay  the  former  proceeding  unti' 
the  latter  ia  determined."  Pursuing  thia 
statement,  if  it  abould  be  made  to  appear 
that  a  prior  suit  was  pending  between  the 
same  parties,  which  embraced  tbe  same  is- 
aue  and  involved  to  a  large  extent  the 
same   state    of   facts,    a   court   would    and 


tion  in  the  district  court.  .  .  .  Tbe 
court  held  that  there  were  not  two  actions 
pending,  and  permitted  the  defendant  in 
the  former  suit  to  maintain  bis  action  for 
divorce.  ...  No  error  was  committed 
by  the  court  in  bis  ruling  concerning  the 
pendency  of  another  action.  The  record 
shows  that  the  cross  complaint  was  strick- 
en, and  the  defendant  given  thirty  days 
in  which  to  elect  what  action  he  would  take. 
The  filing  of  the  complaint  in  this  case 
must  be  regarded  as  an  election;  and,  hav- 
ing filed  the  complaint  in  this  case,  the 
cross  complaint,  having  been  stricken,  waa 
of  no  force  or  effect.  Tbe  court  proceeded 
upon  the  theory  that,  under  our  statute 
concerning  divorce  and  alimony,  unless  the 
defendant  should  file  a  cross  complaint  and 
pray  for  a  divorce  the  court  could  not 
40  LR.A.(N.B.) 


hear  testimony  concerning  acta  which  would 
entitle  the  defendant  to  a  divorce.  The 
statute  ia  aa  follows:  'In  all  actions  for 
divorce,  the  defendant  may  file  a  cross 
complaint,  in  which  may  be  set  forth  any 
legal  grounds  for  divorce  against  tbe  plain- 
tilT;  and  if,  upon  trial  thereof,  both  par- 
ties shall  be  found  guilty  of  injuries  or 
offenses  which  would  entitle  tbe  oppoaite 
party  to  decree  of  divorce,  then  no  divorce 
shall  be  granted  to  either  party.  And  in 
alt  cases  where  a  crosa  complaint  for  « 
divorce  shall  be  filed,  the  part;  filing  the 
same  shall  be  entitled  to  all  tbe  rights  grant- 
ed to  a  plaintiff  by  this  act,  and  aub- 
jected  to  all  the  requirements  of  a  plain- 
tiff.'    3  Mills's  Anno.  SUt.  %  1666a." 

B.  B.  B. 
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ibonld,  if  rigbt  ftnd  justice  would  be  tliere- 
bj  beat  promoted,  itaj  the  proceedingt 
DDtil  tbe  results  of  tlis  former  lait  could 
b«  attained,  but,  as  we  have  endeavored 
U  tbaw,  there  is  nothing  in  this  ease  th»t 
rainires  auch  tk  oourae  u  a  matter  of  law, 
ud  nothing  appears  of  record  to  justify 
il  u  s  matteT  of  discretion. 

After  a  fall  and  fair  trial,  la  which  de- 
totdtnt,  baring  answered,  was  present  in 
eonrt,  tbe  plaintiff  has  established  that 
•he  was-  abandoned  by  defendant  wrong- 
fnltj  and  without  jnst  cause,  and  we  find 
aothii^  in  the  law  or  the  facts  of  the  case 
to  JDstifj  the  court  in  depriving  the  plain- 
tiff of  her  verdict  and  the  rights  which 
9av  from  it  under  the  law. 

Tba  judgment  in  plaintUPs  favor  is 
tkrefote  afflrmed. 

Clark,  Ch.  J.,  dissenting! 
Ihe  defendant  brought  an  action  against 
bif  (rife,  tba  plaintiff  herein,  for  an  abso- 
hta  divorce,  in  Alamsnee  county,  which 
■u  the  place  of  his  Tesidence,  in  Septem- 
ber, 1910.  Tbe  present  plaintiff,  the  de- 
fendant in  that  action,  appeared  and  Bled 
in  answer.  Subsequently  she  instituted 
thu  setion  in  Wake,  in  August,  IQll.  The 
defendant  herein  moved  to  abate  this  ac- 
tkn  by  reason  of  tbe  pendency  of  bis 
jtrior  action  which  had  been  brong^t  In 
lUmanee.  This  motion  should  have  been 
puited.  In  Smith  v.  Morebead,  66  N.  C. 
I'S  Jones.  Eq.)  360,  the  court  held  that 
tbe  domieil  of  tbe  husband  was  tin  dom- 
1^1  of  the  wife,  and  that  proceedings  in 
divorce  instituted  by  the  wife  against  tbe 
biufaand  must  be  brought  in  tbe  county 
cliere  the  husband  resided.  But,  inde- 
p?cdent1y  of  that,  an  action  for  divorce  is 
•n  gcncrit,  and  is  to  determine  the  status 
cf  the  parties.  Hence  there  can  be  noth- 
i*g  in  tbe  nature  of  a  counterclaim.  In 
Bidwell  V.  Bidwell.  ]39  N.  C.  409,  £  L.K.A. 
IX.S-)  324,  111  Am.  St.  Rep.  797,  62  8. 
£.  57,  Hoke,  J.,  says;  "Actions  for  di- 
vorce deal  with  the  status  of  the  parties," 
ud  held  that,  there  having  been  a  deeree 
rf  divorce  between  the  parties,  a  subse- 
Vient  action  would  be  barred,  though  it 
Eight  set  ap  matters  which  would  have 
lAected  tbe  former  decree,  if  pleaded  in 
bDe. 

la  the  present  ease,  even  if  this  action 
bad  been  properly  brought  by  the  wife 
in  Wake,  the  judgment  decreeing  her  a  di- 
nrce  from  bed  and  board  was  a  datermi- 
sation  that  vnch  was  the  l^al  status  of 
Ike  partiea  at  tbe  date  of  that  judgment. 
Hence,  in  tbe  further  prosecution  of  pUun- 


tifTs  suit  in  Alamance,  which  he  had  a 
right  to  bring  in  that  counfy,  and  which 
he  did  bring  therein  nearly  a  year  prior 
to  the  institution  of  the  present  suit  bj 
his  wife  In  Wake,  he  will  he  estopped  l:^ 
the  judgment  in  this  case  from  further 
prosecuting  his  action.  He  can  only  bring 
a  new  action,  and  only  as  to  causes  aris- 
ing subsequent  to  tbe  date  of  tbe  judgment 
in  this.  He  is  estopped  by  tbe  judgment  in 
this  case.  As  the  husband  instituted  his 
action  in  Alamance  prior  to  the  beginning  of 
this  action,  he  had  a  right  to  prosecute  it 
to  judgment,  and  the  action  in  this  case  in 
Walie  should  have  been  dismissed,  for  tbe 
nife  could  have  had  her  full  remedy  by  a 
delenae  to  the  action  in  Alamance,  which 
was  already  pending  for  the  purpose  of  de- 
termining tbe  status  of  the  parties. 

In  Haley  v.  Haley,  74  Cal.  4B9,  S  Am.  St. 
Bep.  400,  16  Pac.  248,  the  point  is  express- 
ly decided,  the  court  holding  that  while 
an  action  for  a  divorce  is  pending,  one  of 
tbe  parties  thereto  cannot  maintain  a  sub. 
sequent  action  for  divorce  against  the 
other,  but  that  all  matters  affecting  the 
status  of  tbe  parties  should  be  determined 
in  tbe  action  first  brought,  and  not  by  a 
new  action  setting  up  matters  in  recrim. 
ination  or  defense.  In  2  Nelson,  Separa- 
tion and  Divorce,  g  74S,  it  is  said:  'The 
term  'counterclaim'  is  not  applicable  to  a 
cause  for  divorce,  which  is  neither  a  tort 
or  a  breach  of  contract,  but  is  cause  of  ac- 
tion unlike  all  other  causes."  The  hus- 
band having  brought  his  prior  action  in 
Alamance,  tbe  wife  should  Itave  tried  out 
her  grounds  of  defense  or  her  claim  for 
relief  in  that  action.  The  test  of  a  coun- 
terclaim is  that  its  decision  is  not  neces- 
sarily involved  in  tbe  pending  action,  and 
the  claimant  can  bring  bis  counteraction 
on  it  even  after  Judgment.  If  the  plain- 
tiff in  the  Alamance  case,  wbicb  was  first 
brought,  had  obtained  judgment  of  abso- 
lute divorce,  the  defendant  in  that  case 
could  not  have  brought  her  action  for  di- 
vorce from  bed  and  board.  Bidwell  v. 
Bidwell,  supra.  It  follows  that  she  could 
not  bring  such  suit  pending  the  Alamance 
action.  Her  demand  is  not  a  counterclaim, 
but  a  recrimination,  and  would  be  barred 
by  a  decision  granting  tbe  demand  in  tbe 
plaintiff's  action  against  her,  for  it  is  a 
matter  necessarily  involved  in  the  decree 
in  the  action  against  her,  which  would  de- 
termine her  status.  I^ler  v.  Capebeart, 
126  N.  C.   04,  34  S.  E.  lOB. 


WalkeF,  J., 


j  In  this  diaaent 

Goo'^lc 
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1.  In  ft  proeeeditig  brongbt  under  S  4388, 
0«ii.  SUt.  IWW,  to  pimUb  a  deteadknt  for 
tbe  Tiolfttion  of  ftn  injunction  prerioiuly 
gruitod,  wherein  lie  appeared  in  the  di«- 
triot  court  and  defended  against  the  a<^ 
•uiation   filed   again  Bt   him,    the   power   of 

Headnotn  bj  Johnbtoh,  Ch.  J. 


tbe  court  to  trj  tiie  defendant,  and  to  ad- 
Judge  punishment  for  a  contempt,  it  not 
affected  by  tbe  fact  that  he  was  arrested 
under  an  unwarranted  order  issued  by  the 

frobate  court;  nor  was  it  material,  under 
he  elrennutanoes,  whether  a  preliminary 
order  of  arrest  was  iaaued  or  an  arrest  in 
fact  made. 

Same  —  vloUtion  of  Injanotlon  —  anA- 
elencjr  of  proof. 

i.  In  a  case  where  defendant  was  enjoined 
from  keeping  Intoxicating  liquors  in  a  cer- 
tain place  for  sale,  and  from  selling  them 
at  that  place,  proof  that  large  quantitipa 
of  intoxicating  liqnora  were  sntMequently 
*--— ^  by  defentlant, -— ■■■  -- 


Hie  rule  adopted  with  practical  unanimity 
by  tbe  courts  is  that  a  court  may  alter  its 
sentence  bjr  increasing  the  punishment  dur- 
ing the  same  term,  before  any  part  of  the 
sentenoe  has  been  put  into  effect,  but  that 
it  has  no  such  power  either  after  the  term 
at  which  tbe  sentence  was  rendered  or  after 
any  part  of  the  sentence  has  been  carried 
out,  SUte  T.  Dougherty,  70  Iowa,  439,  30 
N.  W.  eS6;  Bute  v.  Hughes.  35  Kan.  620, 
S7  Am.  Hep.  196,  12  Pac.  28;  Com.  v.  Wey- 
mouth, 2  Allen,  144,  70  Am.  Dec.  770;  Com. 
ez  rel.  Nnber  t.  Keeper  of  Workhouse,  8 
Pa.  Super.  Ct.  420;  Brown  v.  Eice,  67  Me. 
66,  2  Am.  Hep.  II;  People  t.  Sullivan,  64 
Misc.  489,  KM  N.  Y.  Bupp.  143;  StaU  t. 
Cannon,  11  Or.  312,  2  Pac  101. 

In  Rex  T.  Price,  0  East,  323,  2  Smith, 
S26,  tbe  sentence  imposed  was  vacated  and 
a  greater  one  imposed  on  the  last  day  of 
the  term. 

And  in  Reg.  t.  Fitzgerald,  1  Balk.  401, 
the  punishment  was  increased  during  the 
same  term,  because  defendant  behaved  him- 
self impudently  in  court  and  jnatifled  his 

Id  Headers  v.  State,  90  Ga.  299,  28  S.  E. 
627,  it  was  held  that,  while  a  court  may 
amend  its  sentence  at  any  time  before  tbe 
end  of  the  term  and  before  execution  has 
begun,  it  had  no  right  to  increaae  the  sen- 
tence merely  because  counsel  for  accused 
gave  notice  of  an  intention  to  move  for  a 

But  in  Nichols  v.  United  States,  46  C. 
C.  A.  406,  100  Fed.  072,  it  was  held  that 
a  court  which  hsd  sentenced  a  prisoner  had 
power  to  call  him  again  to  the  bar  before 
any  part  of  the  sentence  had  been  executed, 
and  increase  the  punishment,  and  it  would 
not  be  presumed  that  the  reason  the  court 
increased  the  sentence  was  because  defend- 
ant had  declared  hie  intention  to  appeal. 

And  in  Com.  v.  Brown,  12  Phila,  600,  the 
court  says  that  the  court  has  power  during 
the  term  to  reconsider  a  sentence  and  im- 
pose a  greater  one,  but  that  such  •  power 
should  be  exercised  with  great  caution. 
■  40  L.E.A.(N.S.) 


sentence  has  been  executed,  set  it  aside  and 
impose  a  greater  sentence;  and  in  tbe  ab- 
sence of  a  showing  to  the  contrary,  it  will 
be  presumed  that  there  are  sufficient  rea- 
sons for  the  action  of  the  court.  Lee  t. 
State,  32  Ohio  St.  113,  3  Am.  Grim.  Rep. 
370. 

But  although  tbe  Judgment  rendered  is 
erroneous,  tbe  court  has  no  power  at  a  aub-  . 
sequent  term  to  revise  it  and  aubetitute  an 
entirely  new  Judgment,  the  original  Judg- 
ment having  been  partly  complied  with.  Ex 
parte  Cornwall,  223  Mo.  272,  135  Am.  St. 
Rep.  607,  122  8.  W.  666. 

And  a' defendant  who  has  been  found 
guilty  generally  upon  an  indictment  con- 
taining several  counts  for  distinct  offenses, 
and  been  sentenced  on  some  of  the  counts 
and  imprisoned,  cannot,  at  a  subsequent 
term,  be  brought  up  and  sentenced  aneir 
upon  another  count  in  tbe  same  indictment. 
Com.  V.  Foster,  122  Mass.  317,  23  Am.  Rep. 
326,  2  Am.  Grim.  Rep.  490. 

In  Bollinger  v.  Com.  16  Ky.  L.  Rep.  396, 
it  is  held  toat  where  judgment  for  a  fine 
in  accordance  with  the  verdict  against  one 
convicted  of  maintaining  a  nuisance  has 
been  rendered,  the  court  may,  on  a  subse- 
quent day  during  the  same  term,  order  an 
abatement  of  the  nuisance,  this  being  con- 
sidered merely  an  addition  to  the  judgment. 

In  Whitney  v.  SUte,  8  Lea,  247,  whera 
a  court  enUred  a  judgment  that  the  defend- 
ant should  pay  a  One  of  (10  and  costs,  bat 
suspended  judgment  until  the  next  term  of 
court,  it  was  held  that  the  court  could 
not,  at  the  next  term,  chao^  the  sentence 
to  embrace  an  alternative  jail  term,  upon 
defendant  appearing  and  informing  the 
court  that  he  was  unable  to  procure  tbe 
fine  and  costs. 

And  in  Pifer  v.  Com.  14  Qratt.  710.  it 
was  held  that  a  judgment  upon  conviction, 
of  a  fine  and  coats,  was  final,  and  the  court 
could  not  at  a  later  Urm  alter  the  eentence 
by  imposing  a  term  of  imprisonmenl. 

And  in  Ex  parte  Friday,  43  Fed.  016,  8 
Am.  Crim.  Rep.  361,  the  oouit  aays  it  ia 
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Stune  —  amended  >ent«nce  ^  Tklldlty. 

3.  The  court  found  th«  defendant  guilty 
«f  contempt  and  entered  judgment  tliat  lie 
be  committed  to  the  jail  of  the  county  for 
thnc  months  and  pay  a  flue  of  9100.  After 
he  bad  been  impriaoned  under  thia  judgment 
for  tweUe  hours,  be  was  recalled,  and  the 
court  attempted  to  render  a  aocond  or  modi- 
fied judgment  tentenciog  the  defendant  to 
lii  montha'  imprlaonment  and  the  payment 
of  a  fine  of  SIM.  Held,  that  aa  the  first 
wotenee  waa  one  the  court  bad  authority 
to  inipoBe,  and  that  aa  the  defendant  had 
niffei«d  pUDiahment  under  it,  there  waa 
then  no  authority  in  the  court  to  change 
and  increase  the  puniahment;  and  further 
held,  tliat  the  Brat  judgment  is  ralid  and 
ttill  cnf  oreeable. 

(Uarch  0,  1018.) 


APPEAL  by  defendant  from  a  judginent 
of  the  District  Court  for  Tre^  County 
convicting  him  ot  contempt  of  court.    Af- 

The  facts  are  stated  in  the  opinion. 

Mr.  James  T.  Barney  for  appellant. 

Uaaara.  John  8.  Dawaon,  Attorney  Qes- 
eral,  8.  N.  Hawkea,  8.  H.  Brewatcr,  and 
J.  P.  Oohnuw  for  the  State. 


Jobnaton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Thii  la  an  appeal  tr<CT  a  decision  of  the 
district  court  of  Trego  county  finding  ti|a 
appellant  guilty  of  contempt  of  court.  *A 
judgment  was  rendered  against  the  appel- 
lant on  November  S,  10OT,  perpetually  en- 
joining and  restraining  him  from  keeping 


naqueetioned  tbat  a  valid  sentence  made  at 
one  term  cannot  be  set  aside  and  a  ditTerant 
and  more  severe  sentence  pronounced  at  a 
subaeqaent  term. 

The  larger  group  of  cases  supi>ortiug  the 
pneral  rule  stated  at  the  beginning  ot  this 
aote  is  to  tl>e  effect  tbat  the  sentence  of 
a  prisoner  cannot  be  increased  after  execu- 
tion of  it  has  been  commenced. 

Thus,  it  was  beld  in  Ex  parte  Lange,  18 
Wall.  103,  21  L.  ed.  572,  where  a  court  im- 
posed a  sentence  of  fine  and  imprisonment, 
vhen  it  had  authority  to  imnose  only  a  fine 
or  imprisonment,  that  it  had  no  power, 
though  at  the  same  term,  after  the  fine  had 
been  paid,  to  set  aside  the  judgment  and 
[eseotenee  the  prisoner  to  a  prison  t<>rm. 

In  People  ex  rel.  Manyi  t.  Whitson,  74 
III.  20,  -where  a  court  sentenced  a  defendant 
to  ten  days'  imprisonment  upon  forty 
eoniits,  and,  because  of  the  form  of  the 
sentence,  it  was  held  that  it  ran  simultane- 
oosly  on  all  the  counts,  the  court  oonid  not, 
after  defendant  had  served  the  ten  dt^e, 
■mend  its  aentence  to  ten  daya  for  each 
eontit  separately. 

In  State  t.  Warren,  S8  N.  C.  82S,  it  ii 
beld  that  a  court  cannot,  after  commitment 
of  defendant,  remit  the  remainder  tH  the 
sentence  and  place  him  on  probation,  and 
lal«r  reaentmice  him  for  the  term  originally 
Sxed. 

In  Oriaham  v.  State,  IB  Tex.  App.  S04, 
where  defendant  pleaded  guilty  to  a  charge 
of  ag^avated  assault,  and  was  fined  and 
onfered  to  be  committed  until  the  fine  was 
paid,  it  was  held  that  the  court  had  no 
power,  during  the  same  term  but  after 
cumnttsnent,  to  set  aside  the  judgment  and 
award  a  new  trial  without  defendant's  con- 
sent, at  which  he  waa  convicted  of  assault 
Tith.  the  intent  to  kill,  and  sentenced  to 
a  term  of  two  years  in  the  penitentiary. 

la  Com.  T.  Pennsylvania  R.  Co.  41  Pa. 
Snper.  Co-  20,  where  a  railroad  convicted 
of  maintaining  a  nuisance  was  sentenced  to 
hoild  a  croasinfc  in  a  particular  way,  and 
performed  the  sentence  a*  EpeciBed.  it  was 
held  that  the  court  could  not  afterward 
amend  the  sentence  by  making  additional 
40  I..R.A.(N.8.> 


requirements,  upon  It  being  shown  that  the 
crossing  waa  inadequate  and  improper. 

And  where  a  fine  has  been  imposed  and 
the  prisoner  taken  to  prison,  the  sentoice 
is  then  in  execution  and  the  court  has  no 
power  to  recall  him  and  impose  a  la^er 
fine.  Be  Habeas  Corpus,  S  Ohio  S.  k  C.  P. 
Dec.  671,  7  Ohio  N.  P.  804. 

In  People  v.  Meservey,  76  Mich.  228,  42 
N.  W.  1133,  and  People  v.  Kelley,  70  Hich. 
320,  44  N.  W.  616,  it  is  held  tbat  a  judge 
cannot  vacate  a  sentence  of  imprisonment 
in  the  state  prison  after  the  prisoner  has 
been  remanded  to  jail  to  await  its  execu- 
tion, and  increase  the  term  imposed,  he- 
cause  the  prisoner  attempted  to  escape  from 

But  in  Bradford  v.  People,  22  Colo.  167, 
43  Pac.  1013,  it  is  beld  that  a  sentence  to 
the  penitentiary  commences  to  run  upon 
actual  confinement  therein,  so  that  the 
court  could  change  the  sentence  three  days 
after  it  was  pronounced,  though  defendant 
during  that  time  was  confined  in  the  county 
jail  to  prevent  bis  escape. 

When  a  prisoner  has  been  sentenced  to  a 
reform  institution  aa  being  under  a  certain 
age,  and  execution  of  the  sentence  has  been 
commenced,   the  court   has   no   jurisdiction 


Raring  t 
could 


that  he  was  over  the  age  at  which 
id  be  sentenced  to  the  reform  insti- 
tution.    Be  Jones,  3S  Neb.  4B0,  S3  N.  W. 
408;  Re  Mason,  8  Mich.  70. 

In  SUte  V.  Addy,  43  N.  J.  L.  113,  30 
Am.  Sep.  647,  which  was  a  conviction  (or 
nnisance  by  obstructing  a  culvert,  where 
the  court  ordered  that  sentence  be  suspend- 
ed on  payment  of  costs  "so  long  as  defend- 
ant shall  keep  the  culvert  comptained  of 
clear  and  unobstructed,  and  shall  do  what- 
ever else  may  be  necessary  to  abate  the 
nuisance,"  and  defendant  did  pay  the  costs 
and  abate  the  nuisance  under  direction  of 
the  sheriff,  and  was  discharged,  it  was  held 
that  this  did  substantiallv  amount  to  a 
rendition  of  and  compliance  with  a  judg- 
ment on  conviction,  and  the  declaration 
tbat  sentence  was  suspended  was  contrary 
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or  mBintftining  »  liquor  nuiumce  opon  cer- 
tain premisee,  ftad  "from  ever  again  enga- 
ging in  the  keeping  or  selling  or  in  an;  wa;r 
maintaining"  aucb  DuiBance,  or  from  "erer 
Iceeping  at  said  place  or  on  «aid  premisea 
anj  intoxicating  liquors  for  aale."  An  ac- 
cusation wat  filed  in  ths  district  court  of 
Tr^o  county  charging  defendant  with  haT- 
ing  violated  the  terms  of  the  injunction. 
The  charge  appears  to  have  been  presented 
to  the  probate  court  of  Trego  county,  and 
un  August  15th  tiie  Judge  of  tbat  court  or- 
dered the  Krrest  of  the  defendant,  and  tbat 
hf^honld  be  held  subject  to  the  further  or- 
der of  that  court.  The  clerk  of  the  district 
court  issued  a  writ  of  attachment,  and  the 
appellant  was  accordingly  arrested.  lAter, 
he  came  into  the  district  court  with  his 
counsel,  and  a  trial  was  had  upon  the  ac- 
cusation filed  in  that  court,  which  resulted 
in  a  finding  that  he  was  guilty  ol  violating 
the  order  of  injunction  and  of  contempt  of 
the  court.  At  first  the  court  announced  and 
entered  a  judgment  that  be  be  committed 
to  the  Jail  of  the  county  for  three  months 
and  pay  a  fine  of  ClOO,  together  with  the 
coats  of  the  proceeding.  In  pursuance  of 
this  judgment  he  was  imprisoned  for  about 
twelve  hours,  and,  on  a  late  hour  of  the 
same  day,  he  was  brought  back  into  court 
by  its  order  and  another  judgment  was  ren- 
dered, sentencing  him  to  imprisonment  in 
the  county  jail  for  a  period  of  six  months, 
instead  of  three  months,  as  first  adjudged. 
On  this  appeal  it  is  contended  that  the 
district  court  had  no  jurisdiction  to  try  ap- 
pellant,  because  he  was  arrested  on  an  order 
of  the  probate  court.     Why  the  application 


for  an  order  of  arrest  was  made  to  the  pro- 
bate court  is  not  explained,  and  it  is  certain 
tbat  that  court  had  no  authority  to  order 
the  arrest  or  to  make  any  order  in  the  pro- 
ceeding. The  act  of  the  probate  court  ia 
making  the  invalid  order,  and  the  unwar- 
ranted arrest  of  appellant  under  it,  did  nol^ 
deprive  the  district  court,  in  which  the  ac- 
cusation was  filed,  of  jurisdiction  to  deter- 
mine whether  appellant  had  violated  the' 
terms  of  the  injunction  previously  granted. 
While  an  arrest  of  one  charged  with  bein; 
guilty  of  contempt  of  court  is  provided  for, 
it  is  not  an  essential  step  in  the  proceeding. 
It  is  itnportaut  that  the  accusation  shall, 
on  its  face,  show  facts  sufficient  to  consti- 
tute a  contempt;  that  the  accused  shall  have 
reasonable  notice  of  the  proceeding,  and  a, 
hearing  in  which  he  has  an  opportunity  to 
make  any  explanation  or  defense  tbat  he 
may  have.  Here  there  was  an  accusation 
which  fully  stated  the  facts  constituting  the- 
contempt;  there  was  notice  of  the  hearing, 
and  an  opportunity  for  appellant  to  defend^ 
of  which  he  availed  himself.  Besides,  there 
was  no  challenge  of  the  authority  of  the  dis- 
trict court  to  try  the  case.  No  complaint 
was  there  made  that  appellant  was  not  prop- 
erly brought  into  that  court,  nor  did  be 
make  any  objections  there  as  to  the  initia- 
tory steps  in  the  proceedings.  Aft«r  sub- 
mitting to  a  trial  without  objection  to  any 
of  the  preliminary  steps  in  the  case,  it  ia  a. 
little  late  to  complain  tbat  he  was  not 
brought  into  court  in  the  ordinary  way. 
Neither  an  improper  arrest  nor  the  absence 
of  any  arrest  would  be  ground  for  over- 
throwing a  judgment  rendered  upon  due  uo- 


to  the  fact,  and  reserved  no  power  in  the 
court  afterward  to  order  that  defendant  be 
confined  in  the  county  jail  on  the  ground 
that  he  did  not  keep  the  culvert  clear. 

Stat«  V.  Addy  is,  however,  distinguished 
in  State  v.  Crook,  115  N.  C.  760,  29  L.R.A. 
280,  20  S.  E.  513,  in  which  it  was  held 
that,    where    judgment    was    suspended 


flnement  for  failure  to  pay  the  balance  con- 
stituted performance  of  part  of  the  sus- 
pended sentence,  and  defendant  might  there- 
after be  sentenced  to  imprisonment. 

However,  in  Smithey  v.  State,  S3  Miss. 
257,  46  So.  410,  it  was  held  that  a  justice 
of  the  pence  who  imposed  a  fine  only,  when 
the  law  required  both  fine  and  imprison- 
ment, m[ght  and  should  issue  on  alias 
capias  for  defendant,  and  impose  a  proper 
sentence,  although  the  fine  and  costs  had 
been  paid. 

In  Ex  parte  Sizelove,  1S8  Cal.  493,  111 
Pae.  627,  it  was  held  that  under  a  proba- 
tion statute  giving  the  court  power  to  re- 
voke or  modify  its  order,  the  court  had 
Siwer  to  extend  the  probatronaiy  period 
fore  its  expiration. 
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And  Johe  v.  State,  28  Ga.  236,  sustains 
the  right  of  a  court  to  increase  its  oral  sen- 
tence before  its  entry  on  the  minutes  of  the 
court,  from  a  fine  and  thirty  days'  im- 
prisonment to  the  same  fine  and  six  months' 
imprisonment,  after  ah  escape  of  defend- 
ant, especially  where  the  defendant  had 
solicited  the  court  to  reconsider  its  sen- 
tence with  a  view  to  its  modification. 

As  to  the  power  of  an  appellate  court  to 
increase  the  commitment  sentence  of  a  pris- 
oner, it  was  held  in  Gipson  v.  State,  6S 
Tex.  Crim.  Rep.  403,  128  S.  W.  267,  where 
a  jury  aasessed  defendant's  punishment  at 
a  tine  and  imprisonment,  but  the  judgment 
of  the  court  embraced  only  a  fine  and  costs, 
that  it  could  he  reformed  by  the  appellate 
court  on  motion  of  the  state  to  conform  to 
the  verdict. 

But  in  Eillman  v.  State,  S3  Tex.  Crim. 
Rep.  612,  112  S.  W.  90,  where  it  appeared 
that  defendant  was  convicted  in  two  caees 
in  the  county  court,  but  tbat  in  entering 
the  judgment  the  clerk  failed  to  make  fhe 
punishment  assessed  cumulative,  it  was  held 
that  the  appellate  court  could  not,  on  mo- 
tion of  the  state,  amend  the  judgment  in 
this  respect-  B.  L.  S. 
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tin  and  slter  k  hearing  wherein  full  op- 
portunity was  given  the  accnoed  to  ezplaii] 
•nd  defend. 

Tbe  contention  that  the  evidence  waa  in- 
raScient  to  sustain,  the  judgment  fa  not 
good.  Appellant  iras  enjoined  from  keeping 
intoxicating  liquors  oa  the  premises  for  tale 
.and  from  selling  such  liquors  there.  There 
WM  testimony  that  two  barrels  of  whisky 
•ere  eonsigiied  to  appellant,  which  were  n 
teired  by  htm  at  the  railway  station.  Test! 
inonj  was  intrfxluced  that  liquors  were  kept 
at  the  hotel,  although  appellant  claimed 
tbat  tbey  were  kept  there  for  hie  own  use. 
It  was  Bhoim  that  a  guest  at  the  hotel  pur- 
diaaed  a  pint  of  -wbielcy  from  appellant  for 
Thidt  T5  centa  -was  paid.  There  was  con- 
flicting testimony  offered  by  appellant;  but 
tbe  trial  court  accepted  as  true  tliat  which 
vaa  produced  by  tbe  state,  and  it  is  suffi- 
eient  to  sostain  the  judgment.  When  ap- 
pellaDt  kept  liquor  for  sale  in  tbe  hotel 
and  made  a  single  sale  of  it  in  that  plaee, 
be  violated  the  injunction  and  vaa  guilty 
«f  contempt. 

The  remaining  question  raised  on  the  ap- 
peal is  the  Talidity  of  tbe  action  of  the 
court  m  modifying  the  judgment.  Tbe  mod- 
ification was  made  during  tbe  term  in  which 
the  original  judgment  was  entered  and  on 
the  same  day.  The  reasons  which  led  tbe 
judge  to  change  and  increase  the  period  of 
imprisonment  are  not  shown.  The  statute 
proridea  that  "any  person  violating  tbe 
terms  of  any  injunction  granted  in  proceed- 
ii^s  sh«Jl  be  punished  for  contempt  by  a 
tine  of  not  less  than  one  hundred  nor  more 
tlian  fiTO  hundred  dollars,  and  by  imprison- 
raent  in  tfae  (M>unty  jail  not  less  than  thirty 
days  nor  more  than  six  months,  in  the  dis- 
cretion of  Uie  court  or  judge  thereof."  Oen. 
Stat.  1»09.   §  4388. 

It  is  competent  for  the  court  to  modify  a 
judgment  in  either  a  civil  or  a  criminal  case, 
during  tbe  term  at  which  tbe  judgment  was 
rendered.  State  v,  Hughes,  36  Kan.  626,  67 
*m  Rep.  105,  12  Pac.  28;  State  ex:  rel. 
Minard  v.  Sowdere,  42  Kan.  312,  22  Pac. 
4S5;  Be  Beck,  63  Kan.  67,  64  Fac.  S71i 
Jofanaon  t.  Jones,  68  Kan.  745,  61  Pac.  224; 
Chapman  ▼.  Western  Trrig.  Co.  76  Kan. 
705,  90  Pac.   2S4. 

In  State  ▼.  Hughes,  supra,  it  was  decided 
^hat  "the  district  court  may,  until  the  term 
coda,  revise,  correct,  or  increase  a  sentence 
whicii  it  has  imposed  upon  a  prisoner,  where 
the  original  senteuee  has  not  been  executed 
or  pat  into  operation."  8yl.  H  4,  Here  the 
jndgnient  first  rendered  had  been  executed 
hi  p*rt  before  the  attempted  modification 
was  made-  .Appellant  had  been  imprisoned 
nnd«r  tbe  judgment,  and  had  undergone 
twelve  hours  of  tbe  punishment  imposed  by 
tte  eoort,  before  tbe  Judgment  was  changed 
L(N.8.) 


and  tbe  term  of  impriaonment  doubled.  Was 
it  competent  for  the  court  to  change  the 
judgment  and  increase  the  penalty  at  tbat 
timeT  Tbe  trend  of  tbe  authorities  is  tbat 
tbe  power  of  tbe  court  to  revise  judgments 
of  conviction  extends  to  the  end  of  the  term  . 
if  execution  of  the  judgment  bas  not  been 
begun,  but  that  the  power  is  exhausted 
when  the  judgment  is  executed  or  is  In 
process  of  execution. 

In  Brown  v.  Rice,  67  Me.  55,  57,  2  Am. 
Bep.  11,  the  defendant  was  found  guilty  and 
sentenced  to  serve  six  months  in  the  jail. 
Nineteen  days  after  he  was  imprisoned  un- 
der tbe  judgment,  be  was  brought  from  the 
jail,  and  the  court  undertook  to  revoke  tbe 
judgment  and  to  sentence  him  to  the  state's 
prison  for  a  term  of  thre^  years.  Tbe  last 
and  longer  sentence  was  within  the  limit  - 
fixed  by  law  for  offenses  of  which  he  was 
convicted.  It  waa  held  tbat  the  court  could 
not,  at  that  time,  revise  and  increase  the 
sentence,  and  that  the  first  sentence  was 
t^;al  and  binding,  notwithstanding  the  at- 
tempt of  the  court  to  revoke  it.  After  cit- 
ing certain  cases  which  authorized  amend- 
ments during  the  term  so  long  as  tbe  Judg- 
ments remained  unexecuted,  tbe  court  re- 
marked :  "These  cases  certainly  are  as 
strong  for  the  respondent  as  any  that  can 
be  found,  and  rect^nize  tbe  right  of  the 
court  to  go  BO  far,  at  least,  as  we  can  find 
either  reason  or  authority  for  going.  But 
they  atop  at  the  point  of  execution,  and 
clearly  express  or  imply  that  after  execu- 
tion or  warrant  issued  and  executed,  this 
power  of  summarily  changing  the  record  or 
judgment  or  sentence  Is  at  an  end." 

In  Michigan  a  defendant  was  convicted  of 
burglary  and  sentenced  to  imprisonment  for 
five  years.  On  the  next  day  tbe  court 
learned  that  he  hod  made  an  unsuccessful 
attempt  to  escape  from  the  prison  to  which 
he  was  committed.  He  was  brought  back 
into  the  court  and  resentenced  to  a  term  of 
ten  years.  It  was  held  that  the  sentence 
having  gone  into  effect,  and  tbat  one  day  of 
mprisonment  under  tbe  sentence  having 
been  served,  the  court  was  without  author- 
ity to  make  the  change.  Tbe  second  sen- 
tence was  set  aside  and  the  original  one  en- 
forced. People  V.  Meservey,  76  Mich.  223, 
42  N.  W.  1133. 

People  ex  rel.  Manyx  v.  Whitson,  74 
111.  20,  it  was  held  that  "where  a  defendant 
criminal  case  has  suffered  punishment 
according  to  a  legal  sentence,  a  second  judg- 
ment In  the  same  case,  even  if  rendered  at 
the  same  term  of  court,  is  void."    Syl.  1  3. 

Id  State  v.  Cannon,  11  Or.  312,  314,  2 
Pac.  ISl,  162,  it  was  held  tbat  "where  a 
sentence  bas  been  passed  upon  a  defendant, 
and  the  judgment  has  gone   into  effect  by 


0£ 

or  nEBintaining  %  liquor  nuiflnnce  upon  cer- 
tain premisea,  aiid  "from  ever  again  enga- 
ging in  the  keeping  or  selling  or  in  an;  wav 
maintaining"  such  nuiBance,  or  from  "ever 
keeping  at  said  place  or  on  «aid  premisea 
any  intoxicating  liqiioFH  for  sale."  An  ac- 
eiuation  vrae  filed  in  the  district  court  of 
Trego  county  charging  defendant  with  hav- 
ing violated  the  terms  of  the  injunction. 
The  charge  appears  to  have  heen  presented 
to  the  probate  court  of  Trego  county,  and 
on  Augvst  16th  the  judge  of  that  court  or- 
dered the  arrest  of  the  defendant,  and  that 
hiTMiauld  be  held  subject  to  the  further  or- 
der of  that  court.  The  clerk  of  the  district 
court  issued  a  writ  of  attachment,  and  tfae 
appellant  was  accordingly  arrested.  Later, 
he  came  into  the  district  court  with  his 
coonBel,  and  a  trial  was  had  upon  the  ac- 
cusation filed  in  that  court,  which  resulted 
in  a  finding  that  he  was  guilty  of  violating 
the  order  of  injunction  and  of  contempt  of 
the  court.  At  first  the  court  announced  and 
entered  a  judgment  that  he  be  committed 
to  the  jail  of  the  county  for  three  months 
and  pay  a  fine  of  $100,  together  with  the 
costs  of  the  proceeding.  In  pursuance  of 
this  judgment  he  was  imprisoned  for  about 
twelve  hours,  and,  on  a  late  hour  of  tha 
same  day,  he  waa  brought  back  into  court 
by  its  order  and  another  judgment  was  ren- 
dered, sentencing  him  to  imprisonment  in 
the  county  jail  for  a  period  of  six  months, 
instead  of  throe  months,  as  first  adjudged. 
On  this  appeal  it  ie  contended  that  the 
district  court  had  no  jurisdiction  to  try  ap- 
pellant, because  he  was  arrested  on  an  order 
of  the  probate  court.     Why  the  application 
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for  an  order  of  arrest  was  made  to  the  pro- 
bate court  is  not  azplained,  and  it  is  certain 
that  that  court  had  no  authority  to  order 
the  arrest  or  to  make  any  order  in  the  pro- 
ceeding. The  act  of  tha  probate  court  in 
making  the  invalid  oider,  and  the  unwar- 
ranted arrest  of  appellant  under  it,  did  not 
deprive  the  district  court,  in  which  the  ac- 
cusation was  filed,  of  jurisdiction  to  deter- 
mine whether  appellant  had  violated  the 
terms  of  the  injunction  previously  granted. 
While  an  arrest  of  one  chai^d  with  being 
guilty  of  contempt  of  court  is  provided  for, 
it  ia  not  an  essential  step  in  the  proceeding. 
It  is  important  that  the  accusation  shall, 
on  its  face,  show  facts  sufficient  to  consti- 
tute a  contempt;  that  the  accused  shall  havs 
reasonable  notice  of  the  proceeding,  and  a 
hearing  in  which  he  has  an  opportunity  to 
make  any  explanation  or  defense  that  he 
may  have.  Here  there  was  an  accusation 
which  fully  stated  the  facts  constituting  the 
contempt;  there  was  notice  of  the  hearing, 
and  an  opportunity  for  appellant  to  defeudr 
of  which  he  availed  himself.  Besides,  there 
was  no  challenge  of  the  authority  of  the  dis- 
trict court  to  try  the  case.  No  complaint 
was  there  made  that  appellant  was  not  prop- 
erly brought  into  that  court,  nor  did  he- 
make  Aaj  objections  there  as  to  the  initia- 
tory steps  in  the  proceedings.  Aft«r  sub- 
mitting to  a  trial  without  objection  to  any 
of  the  preliminary  steps  in  the  case,  it  ia  a. 
little  late  to  complain  that  he  was  not 
brought  into  court  in  the  ordinary  way. 
Neither  an  improper  arrest  nor  the  absence 
of  any  arrest  would  be  ground  for  over- 
throwing a  judgment  rendered  upon  due  no- 


te the  fact,  and  reserved  no  power  in  the 
court  afterward  to  order  that  defendant  be 
confined  in  the  county  jail  on  the  ground 
that  he  did  not  keep  the  culvert  clear. 

State  V.  Addjr  is,  however,  distinguished 
in  State  v.  Crook,  115  N.  C.  760,  29  L.R.A. 
260,  20  S.  E.  513,  in  which  it  was  held 
that,  where  judgment  was  suspended  on 
condition  that  defendant  pay  costs,  neither 
the  payment  of  part  of  the  costa  nor  con- 
finement for  failure  to  pay  the  balance  con- 
stituted performance  of  part  of  the  sus- 
pended sentence,  and  defendant  might  there- 
after be  sentenced  to  imprisonment. 

However,  in  Smithey  v.  8tate,  93  Miss. 
267,  46  So.  410,  it  was  held  that  a  justice 
of  the  peace  who  imposed  a  fine  only,  when 
the  law  required  both  fine  and  imprison- 
ment, might  and  should  issue  an  alias 
capias  for  defendant,  and  impose  a  proper 
sentence,  although  the  fine  and  costs  had 
been  paid. 

In  Ex  parte  Bizelove,  168  Cal.  4B3,  111 
Pac.  527,  it  was  held  that  under  a  proba- 


eiwer   to   extend   the   probationary   period 
fore  its  expiration, 
40  L.ILA.(N.S.) 


And  Jobe  v.  State,  28  Qa.  235,  sustains 
the  right  of  a  court  to  increase  its  oral  sen- 
tence before  its  entry  on  the  minutes  of  the 
court,  from  a  tine  and  thirty  days'  im- 
prisonment to  the  same  tine  and  sis  months' 
unprisonment,  after  an  escape  of  defend- 
ant, especially  where  the  defendant  had 
solicited  the  court  to  reconsider  its  sen- 
tence with  a  view  to  its  modification. 

Aa  to  the  power  of  an  appellate  court  to 
increase  the  commitment  sentence  of  a  pris- 
oner, it  was  held  in  Gipson  v.  State,  58 
Tex.  Crim.  Rep.  403,  126  S.  W.  267,  where 
a  jury  assessed  defendant's  punishment  at 
a  fine  and  imprisonment,  but  the  judgment 
of  the  court  embraced  only  a  fine  and  coats, 
that  it  could  he  reformed  by  the  appellate 
court  on  motion  of  the  state  to  conform  to 
the  verdict. 

But  in  Killman  v.  State,  63  Tex.  Crim, 
Hep.  612,  112  S.  W,  80,  where  it  appeared 
that  defendant  was  convicted  in  two  cases 
in  the  county  court,  but  that  in  entering 
the  judgment  the  clerk  failed  to  make  the 
punishment  assessed  cumulative,  it  was  held 
that  the  appellate  court  could  n(A,  on  mo- 
tion of  the  state,  amend  the  judgment  in 
this  respect,  £  L.  S. 
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tice  and  mttar  »  bearing  wherein  fall  op- 
portimit;  wm  given  the  accuaed  to  explain 
sod  defend. 

Tbe  contention  that  the  evidence  was  In- 
toflicient  to  sustain  the  judgment  i*  not 
^ood.  Appellant  was  enjoined  from  keeping 
iotazicatiog  liquors  on  the  premises  (or  sale 
and  from  Belling  such  liquors  there.  Tbere 
VMS  testimon;  that  two  barrels  of  whisky 
wen  consigned  to  appellant,  which  were  re- 
«eired  by  him  at  the  railway  station.  Testi- 
mony waa  introduced  that  liquors  were  kept 
at  tbe  hotel,  although  appellant  claimed 
that  they  were  kept  there  for  his  own  use. 
It  was  shown  that  a  guest  at  the  hotel  pur- 
diaaed  »  pint  of  whisky  from  appellant  for 
which  75  cents  was  paid.  Tbere  was  con- 
flietii^  testimony  offered  by  appellant;  but 
the  trial  court  accepted  as  true  that  which 
was  produced  by  the  state,  and  it  is  suffi- 
cient to  sustain  tbe  judgment.  When  ap- 
pellant kept  liquor  for  sale  in  the  hotel 
aid  roAde  a  single  sale  of  it  in  that  place, 
he  violated  the  injunction  and  was  guilty 


The  remaining  question  raised  on  the  ap- 
peal ia  the  validity  of  the  action  of  the 
«ourt  in  modifying  tbe  judgment.  The  mod- 
ification waa  made  during  tbe  term  in  which 
Ue  original  judgment  was  entered  and  on 
tbe  aame  day.  The  reasons  which  led  the 
judge  to  dutnge  and  increase  the  period  of 
impriooninent  are  not  shown.  The  statute 
provides  that  "any  person  violating  the 
terms  at  any  injunction  granted  in  proceed- 
ings shall  be  punished  for  contempt  by  a 
£ne  of  not  less  than  one  hundred  nor  more 
than  fiva  hundred  dollars,  and  by  imprison- 
taent  in  tbe  CMunty  jail  not  less  than  thirty 
days  nor  more  than  six  months,  in  the  dis- 
cretion of  the  court  or  judge  tbersof."  Q«n. 
SUt.  190g,  §  4388. 

It  ia  competent  for  the  court  to  modify  a 
judgment  in  either  a  civil  or  a  criminal  case, 
dnrii^  tbe  term  at  which  the  judgment  was 
rendered.  SUte  v.  Hughes,  3fi  Kan.  626,  67 
Am.  Rep.  ISS,  12  Pac.  26;  State  ex  rel. 
Miuard  t.  Sowders,  42  Kan.  312,  22  Pac. 
OS;  Be  Beck,  83  Kan.  57,  64  Pac.  971; 
Johnson  t.  Jones,  6B  Kan.  745,  51  Pac.  224; 
Chapman  t.  Western  Irrig.  Co.  76  Kan. 
TS3,  90  Pac.  2S4. 

In  State  v.  Hughes,  supra,  it  was  decided 
tkat  "the  district  court  may,  until  the  term 
ends,  revise,  correct,  or  increase  a  sentence 
vhicb  it  baa  imposed  upon  a  prisoner,  where 
^!>e  original  sentence  has  not  been  executed 
or  put  into  operation."  Syl.  1  4.  Here  the 
judgment  first  rendered  had  been  executed 
is  part  before  the  attempted  modiftcation 
was  made.  Appellant  had  been  imprisoned 
ni^er  the  judgment,  and  had  undergone 
twelve  hours  of  the  punishment  imposed  by 
the  eonrt,  before  the  judgment  was  changed 


L.(li 


i.) 


and  the  term  of  imprisonment  donbled.  Was 
it  competent  for  the  court  to  change  the 
judgment  and  increase  the  penalty  at  that 
timet  The  trend  of  the  authorities  is  tbat 
the  power  of  the  court  to  re 
of  conviction  extends  to  the  end  of  the  U 
if  execution  of  the  judgment  has  not  been 
begun,  but  that  the  power  is  exhausted 
when  the  judgment  is  executed  or  is  in 
process  of  execution. 

In  Brown  v.  Rice,  67  Ue.  55,  67,  2  Am. 
Rep.  11,  the  defendant  was  found  guilty  and 
Bentenced  to  serve  six  months  in  the  jail. 
Xineteen  days  after  he  was  imprisoned  un- 
der tbe  judgment,  he  was  brought  from  the 
jail,  and  the  court  undertook  to  revoke  the 
judgment  and  to  sentence  him  to  the  state's 
prison  for  a  term  of  thre&  years.  The  last 
and  longer  sentence  was  within  the  limit  • 
fixed  by  law  for  (Senses  of  which  he  was 
convicted.  It  was  held  that  the  court  could 
not^  at  that  time,  revise  and  increase  tbe 
sentence,  and  that  the  first  seotenoe  waa 
legal  and  binding,  notwithstanding  the  at- 
tempt of  the  court  to  revoke  it.  After  cit- 
ing certain  cases  which  authorized  amend- 
ments during  Che  term  so  long  as  the  judg- 
ments remained  unexecuted,  the  court  re- 
marked: "These  cases  certainly  arc  as 
strong  for  the  respondent  as  any  that  can 
be  found,  and  recognize  the  right  of  the 
court  to  go  so  tar,  at  least,  as  we  can  And 
either  reason  or  authority  for  going.  But 
they  stop  at  tbe  point  of  execution,  and 
clearly  express  or  imply  that  after  execu- 
tion or  warrant  issued  and  executed,  this 
power  of  summarily  changing  the  record  or 
judgment  or  sentence  is  at  an  end." 

In  Michigan  a  defendant  was  convicted  of 
burglary  and  sentenced  to  imprisonment  for 
five  years.  On  the  next  day  the  court 
learned  that  hs  had  made  an  unsuccessful 
attempt  to  escape  from  the  prison  to  which 
he  was  ccmmitted.  He  was  brought  back 
into  the  court  and  resentenced  to  a  term  of 
years.  It  was  held  that  the  sentence 
having  gone  into  effect,  and  that  one  day  of 
the  imprisonment  under  the  sentence  having 
been  served,  the  court  was  without  author- 
ity to  make  the  change.  The  second  sen- 
tence was  set  aside  and  the  ori{;inal  one  en- 
forced. People  V.  Meservey,  76  Mich.  223, 
42  N.  W.  1133. 

In  People  ex  rel.  Manyi  v.  Wliitson,  74 
III.  20,  it  was  held  that  "where  a  defendant 
in  a  criminal  case  has  suffered  punishment 
according  to  a  legal  sentence,  a  second  judg- 
ment in  the  same  case,  even  if  rendered  at 
the  same  term  of  court,  is  void."     Syl.  1  3. 

In  State  t.  Cannon,  11  Or.  312,  314,  2 
Pac.  191,  192,  it  was  held  that  "where  a 
sentence  has  been  passed  upon  a  defendant, 
and  tlie  judgment  has  gone  into  effect  by 
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cammitment  of  the  defeudknt  under  it,  tile 
court  hu  done  all  that  it  had  the  legiJ 
power  to  do  under  the  proceeding!  in  that 

Other  caeee  of  aimiUr  import  are:  Re 
•  Jonee,  3fi  Neb.  499,  63  N.  W.  4<tS;  SUte  v. 
Warren,  92  N.  C.  82S ;  Com.  t.  Weymouth, 
Z  Allen,  144,  78  Am.  Dee.  776;  Ex  parte 
Lange,  18  Wall.  IflS,  21  L.  ed.  S72;  Lee  v. 
State,  32  Ohio  St.  113,  3  Am.  Crim.  Bep. 
37S;  State  v.  Doughertjr,  70  Iowa,  430,  30 
N.  W.  696;  Eisner  v.  Shriglej,  BO  Iowa,  30, 
4B  N.  W.  393;  People  v.  Kelley,  79  Mich. 
320,  44  N.  W.  «15.    See  also  12  C;c.  783. 

The  decision  of  this  case  does  not  require 
that  we  extend  the  rule  as  far  oa  is  done  in 
some  of  the  cited  cases.  We  need  not  de- 
termine the  effect  of  a  modification  which 
remitted  a  part  of  the  penalty  or  shortened 
the  term  of  imprisonment  at  the  instance 
of  the  defendant,  nor  where  the  flrst  judg- 
ment was  outside  of  the  statute,  or  not 
within  the  power  of  the  court  to  impose. 
In  this  cose  the  court  hod  the  authority  and 
discretion  to  impose  tlie  penalty  first  ad- 
judged. Tlie  judgment  was  in  process  of 
execution,  and  the  defendant  bad  undergone 
a  part  of  the  punishment  before  tlie  at- 
tempted change  of  the  judgment.  After 
punishment  had  been  inflicted  under  that 
judgment,  the  court  was  powerless  to  recall 
the  defendant  and  to  resentence  him  to  a 

The  second  judgment,  wbich  is  a  nullity, 
is  set  aside.  The  first  judgment  was  not 
affected  by  the  subsequent  action  of  the 
court,   and   it  is   affirmed   and   will   he  en- 
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JOSIAH  P.  WABD. 

(85  Ohio  St.  1,  96  N.  K  937.) 

Highway  —  park  stripi  ^  Talldlt)'. 

1.  Where  a  street  is  sufficiently  wide  that 
enough  will  remain  unohstmcted  for  the 
purpose   of   public   travel,   a    municipality 


Headnote*  by  the  Court. 


may  maintain,  or  permit  to  be  maintained, 
park  strips  tatween  tjie  carbing  of  th« 
paved  street  and  the  pavement  of  the  side- 
walk, in  which  strip  grass,  flowers,  and 
tree*  may  be  grown  for  the  purpose  of 
beautifying  and  ornamenting  the  stteets  of 
the  city  and  contributing  to  the  pleasure- 
and  comfort  of  its  citizens,  and  may  by 
proper  barriers  prevent  travel  thereon. 


2.  The  trees,  grass,  and  flowers  growing 
thereon,  and  proper  barriers  placed  around 
the  same  to  protect  them,  are  not  obstruc- 
tions or  nuisances  within  the  meaninr  of 
the  statute  requiring  the  ci^  council  to 
keep  the  streets  of  a  municipality  open,  in 
repair,  and  free  from  nuisanoe. 

Same  —  unsafe  barriers. 

3.  A  city  may  not  maintain,  or  permit  to 
be  maintained,  a  fence,  wire,  or  other  bar- 
rier around  such  a  park  strips  dangerous  to 
tlie  life  or  safety  of  any  traveler  who  un- 
dertakes to  pass  over  the  same,  and.  if  n 
pedestrian  in  the  exercise  of  due  care  for 
Ills  own  safety  is  injured  by  reason  of  the 
dangerous  condition  of  such  barrier,  the 
municipality  is  liable  in  damages  for  such 
injury,  if  it  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  the 
dangerous  condition  thereof. 

(October  31,  1911.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  judgment  afflrmiug 
a  judgment  of  the  Court  of  Common  Pleas 

in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  in  tripping  and  falling 
over  a  wire  in  the  street.     Affirmed. 

Statement  by  Donahue,  J.i 

Josiah  P.  Ward  brought  a  civil  action 
against  the  village  of  Barnesville  in  the 
common  pleas  court  of  Belmont  county, 
praying  damages  in  the  sum  of  $10,000  for 
personal  injuries  eustained  by  him  in  trip- 
ping and  falling  over  a  wire  placed  between 
the  paved  sidewalk  and  the  curb  on  the 
east  side  of  Arch  street,  south  of  Walnut 
street,  in  said  village.  In  bis  petition  he 
averred  that  this  wire  was  supported  upon 
poets  or  stakes  about  Z  feet  high  and  18 
inches  apart  at  each  end,  and  about  SO  feet 
from  end  toendi  that  the  wire  was  stretched 
around  these  stakes  and  was  permitted  to 


2irof«.  —  LiabUitv  for  tnjury  by  defect 
or  obstructfon  in  space  between  aide- 
waHc  tutd  earriage  way. 

Other  cases  on  the  present  question  will 
be  found  at  pages  E92,  SM,  and  5BT  of  the 
note  to  Elam  v.  Mt.  Sterling,  20  L.B.A. 
(N.8.)  613,  covering  the  general  subject 
of  municipal  liability  for  defects  in  streets. 

The  liability  of  county,  town,  or  mu- 
nicipality for  obstruction*  outside  of  trav- 
40  l..R.A.( N.S.I 


eled  portion  of  highway  is  discussed  in  the 
note  to  Btankenship  v.  King  County,  post, 
182.  The  following  notes  may  also  he  con- 
sulted with  profit:  Liability  of  municipali- 
ty for  injuries  by  trees.  Dyer  v.  Danbury,  3© 
L.R.A.(N.S.)  405;  Duty  toward  children 
as  to  obstructions  or  defects  in  street. 
Townley    v.    Huntington,    34    L.E.A.{N.S.> 


I9IL 


BARNE8VILLE  t.  WARD, 


Kg  in  the  middle  (O  that  it  was  aixkit  8 
inchM  higb  >t  the  place  where  he  wai  in- 
jured; thait  this  obstruction  had  been  con- 
tinued tbeT«  for  many  weeks  prior  to  Decan- 
ter 10,  1906;  that  the  same  was  daageroas 
and  liicelf  to  injure  pedeatriaoB'  lawfully 
foing  npon  said  street,  all  of  which  the  de- 
fendant Tillage  well  knew,  or  in  the  exar- 
ciw  of  ordinary  CAre  ought  to  have  known; 
tbst  plaintiff  had  no  notice  or  knowledge 
of  nieh  damgerons  condition;  and  that  in 
Ike  night  seaaon  of  December  10,  lUOB,  while 
hi  WM  carefully  walking  on  said  itreet,  he 
*M  tripped  by  said  wires,  and  violently 
Urown  upon  the  curb  and  pavement,  sua- 
lunii^  aevere  injurie*,  for  which  he  asks 


r  admits  it  is  a 


The  village  for  its  s 


municipal  corporation,  admits  that  Areb 
street  is  a  public  atreet  of  said  village  fre- 
quently traveled  and  used  as  such  l>y  the 
public  generally,  and  improved  by  paved 
sidewalks,  curbing,  and  street  paving,  and 
denies  every  other  all^ation  of  tbe  peti- 
tion. For  a  second  defense  it  denies  plain- 
tiff was  injured  in  tbe  manner  alleged  in  the 
petition,  and  avers  that  if  be  was  injured  ia 
any  manner  or  form  whatever,  that  his  own 
negligence  and  want  of  care  contributed  to 
that  injury.  The  defendant  for  a  third  de- 
fense avers  that  that  portion  of  the  street 
around  which  this  wire  was  stretched  was 
a  grass  plat  between  the  paved  sidewalk 
and  the  curb  of  the  street;  that  the  defend- 
ant village  adopted,  established,  permitted, 
and  maintained  a  plan  and  sjsteni  of  leav- 


wire  was  strung  around  such  a  place  for 
Ue  very  purpose  of  keeping  people  off  from 
it,  it  waa  held  in  McCurdy  v.  Newark,  10 
Ohio  N.  P.  K.  S.  528,  that  a  municipality 
*ss  not  responsible  to  a  pedestrian  for  in- 
juriea  snatained  while  attempting  to  cross 
IX  space  between  sidewalk  and  curb,  by 
falling  over  a  wire  stretched  a  few  inch^ 
from  the  ground  to  protect  tbe  grass.  This 
esse,  however,  is  overruled  by  BAaRESTIu.B 
t.  Wakd. 

So,  on  tbe  theory  that  when  a  city  has 
rigbtfolly  set  apart  and  improved  a  part 
of  a  stivet  for  a  boulevard,  it  is  not  bound 


nrily  incidental  to  its  use  as  a  boulevard, 
atthongh  tbey  may  endanger  the  safety  '  of 
travelera  thereon,  where  one,  while  attempt- 
ing to  cross  tbe  street  diagonally  at  the  cor- 
acr  of  two  streets,  was  thrown  to  the 
trc4iiid  by  a  aupporting  wire  stretched  along 
tbe  boulevnrd  from  a  tree  to  a  stake  in  the 
grouDd,  -whereby  she  was  injured,  the  ques- 
tion of  tbe  city's  negligence  and  that  of 
the  injured  person  was  held  rightfully  sub- 
mitted to  the  jury.  McDonald  v.  St.  Paul, 
as  Uinn.  308,  83  Am.  St.  Rep.  428,  B4  N. 
W.  1022.  In  the  above  case  the  court  said 
that  if  tiie  accident  had  occurred  on  t^e 
bonlevaird  between  the  block  lines,  instead 
«f  at  tbe  street  comer,  the  case  would  not 
be  so  dearly  one  for  the  jury.  And  in  a 
Kparate  opinion  Mr.  Justice  Collins  oh- 
KTved  that  if  this  accident  had  occurred 
inywhere  npon  tbe  boulevard  except  at  the 
COTner,  there  could  have  been  no  recovery, 
8a,  in  Dougbertv  v.  Horsebeads,  1S9  N. 
T.  1S4,  03  N.  £;.'799,  a  city  is  held  not 
lable  for  injury  caused  by  a  cutter  cot- 
Hding  vrith  a  snow-covered  stone  used  to 
protect  a  grass  plot  and  a  tree  at  a  private 

Rut,  on  tbe  principle  that  tbe  space  be- 
tween the  sidewalk  and  curb  is  a  portion 
of  tbe  atreet  or  sidewalk  which  a  munici- 


der*,  a  city  was  held  liable  for  personal 
iajnriea  eatiaed  by  falling  over  a  stone  curb 
Mcd  MM  atepping-stone,  placed  within  curb 
40  L.R.A.(N.8.) 


Am,  St.  Rep.  549,  52  So.  779);  by  falling 
over  water  boi  (Aston  v.  Newton,  134 
Mass.  507,  45  Am.  Rep.  3471 ;  by  fall  of  one 
of  pile  of  beer  kegs  negligently  stacked  at 
intereection  of  two  streets  by  hotel  keeper 
(Havre  de  Grace  v.  Fletcher,  112  Md.  662, 
77  Atl.  114)  ;  by  stepping  upon  grade  stake 
left  in  curb  long  after  its  necessary  use  and 
purpose  had  been  accomplished  (Jones  v. 
Deering,  94  Me.  165,  47  Atl.  HO]  ;  by  buggy 
striking  post  at  intersection  of  two  roads 
(Phelps  V.  Mankato,  23  Minn.  276) ;  by 
falling  over  pile  of  atones  placed  between 
sidewalk  and  curb,  such  an  obstacle  being 
not  one  that  a  traveler  would  expect  to  en- 
counter (Fockler  v.  Kansas  City,  94  Mo. 
App.  464,  68  S.  W.  363) ;  by  stepping  upon 
a  metal  covering  of  a  water  meter  negli- 
gently constructed  by  city,  while  looking  for 
a  lost  article  (Rilcy  v.  Kansas  Citv,  161 
Mo.  App.  290,  143  S.  W.  541);  by'defect 
in  space  between  sidewalk  and  curb  (Coffey 
T.  Carthage,  200  Mo.  61B,  98  5.  W,  562)  ; 
by  stepping  upon  the  cover  of  a  catch-basin 
in  the  curbing,  but  ex,tending  into  the  side- 
walk,space  (Colton  V.  Kansas  City.  162  Mo. 
App.  429,  14S  B.  W,  494)  ;  by  falling  into 
an  excavation  in  the  margin  of  an  alley 
(Niblett  V.  Nashville,  12  Heisk.  884,  27 
Am.  Rep.  765);  by  tripping  over  a  water 
pipe  projecting  4  inches  above  the  surface 
between  the  flagstone  and  curb,  which  had 
existed  in  that  condition  for  nine  months 
(Archer  v.  Mt.  Vernon,  67  App.  Div.  32,  67 
N.  Y.  Supp.  1040);  by  falling  into  trench 
dug  in  such  space  by  lot  owner  (Townley 
V.  Huntington,  88  W,  Va.  674,  S4  L.RJl. 
(N.S.)   118,  70  S.  E.  368). 

So,  where  a  boy  ran  across  tbe  street 
against  a  wire  about  4  feet  from  tbe  ground, 
stretched  along  the  outer  edge  of  the  side- 
walk between  two  telegraph  poles,  and 
intended  to  serve  no  public  purpose,  where- 
by he  was  injured,  the  city,  was  held  liable. 
Augusta  V.  Tharpe,  113  Ga.  152,  38  5.  E. 
389.  It  seems,  however,  in  the  above  case, 
that  the  sidewalk  extended  right  up  to  the 

But,  although  towns  and  cities  are  bound 
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ing  s  strip  of  ground  between  tha  outside 
of  the  paved  portion  o(  the  sidewalks  and 
the  instde  of  the  curb  of  said  paved  street, 
on  which  to  maintain  gi-ass  plata  and  shade 
trees,  in  order  to  beautify,  oTnament,  and 
add  to  the  cleanlinees  and  healtbtulness  of 
said  streets,  and,  in  accordance  with  said 
plan  and  system,  trees  were  pennitted  to 

to  exci'ciBe  ordinary  care  to  keep  the  part 
of  the  street  between  the  carriage  way  and 
sidewalk  in  such  a  Btate  of  repair  that 
pedestriane  may  cross  any  part  thereof  with 
a  reasonable  degree  of  safety,  where  a  per- 
son attempted  to  cross  the  street  and  was 
injured  by  stumbling  over  the  iron  grdting 
covering  a  drain  near  the  sidewalk,  it  was 
held  in  Baymond  v.  Lowell,  6  Cush.  fiZS,  S3 
Am.  Dec.  57,  that  his  negligence  in  crossing 
at  this  particular  spot,  when  he  could  have 
croaeed  any  other  part  of  the  street  in  that 
vicinity  in  safety,  precluded  recovery. 

Qenerally,  such  things  as  stepping-stones, 
hitching  posts,  hydrants,  and  telegraph 
posts  properly  placed  between  the  sidewalk 
and  curb,  are  regarded  not  aa  unlatrful  ob- 
structions, but,  by  immemorial  custom  and 
ussge,  as  being  necessary  to  the  health,  con- 
venience, protection,  and  enjoyment  of  the 
inhabitant  of  tbe  city. 

Bo,  whether  a  marble  stepping-stone  be- 
tween the  sidewalk  sjid  traveled  part  of  the 
highway  is  such  a  nuisance  within  the  lim- 
its of  the  highway,  as  to  render  its  owner 
liable  to  a  person  injured  by  collision  there- 
with, is  a  question  of  tact  determinable  by 
ita  diarocter,  location,  and  effect.  Nutter 
V.  Pearl,  71  N.  H.  247,  61  Atl.  897. 

Hitehing  posts  or  stepping  blocks  in  pub- 
lic streets  as  unlawful  obstructions  or  nui- 
BEmcee  is  the  subject  of  a  note  to  I^eey  v. 
Oekaloosa,  31  L.RA.(N.S.)   S53. 

So,  where  one  driving  along  the  street 
was  Injured  1^  bis  buggy  striking  against 
a  post  2  feet  in  height,  surrounded  by  weeds 
and  placed  at  the  corner  of  two  streets  to 
|irevent  wagons  running  against  shade  trees, 
it  was  held  a  question  uf  fact  for  the  jury 
whether  the  city  was  guilty  of  negligence  in 
maintaining  the  post,  and  it  could  not  be 
affirmed  that,  as  matter  of  law,  the  city  was 
guilty  of  negligence  in  permitting  such  an 
obstruction.  Wellington  v.  Gregaon,  31  Kan. 
99,  47  Am.  Kep.  4S2,  I  Fac.  253. 

And  where  a  pedestrian  was  injured  by 
stepping  into  a  hitching  post  hole  in  the 
grass  plot  between  the  sidewalk  and  curb, 
the  lot  owner  was  held  liable  in  Uarrison 
V.  New  York  Bay  Cemetery.  77  N.  J.  L.  614, 
73  Atl.  546,  under  the  rule  that  if  an  abut- 

an  object  in  the  public  highway,  bia  fail- 
ure to  use  reasonable  care  that  tbe  high- 
way be  not  thereby  rendered  unsafe  makes 
him  liable  in  damages  to  users  of  the  high- 
way, for  injuries  resulting  from  such  neg- 
lect. 

But  where  a  person  fell  into  a  pit  some 
distance  from  the  sidewalk  toward  the  road, 
which  was  left  open  and  unguarded  by  a 
town,  and  which  he  knew  existed,  the  town 
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be  placed  and  grow  upon  said  strip  of 
ground,  and  grass  was  sown  thereon,  or 
the  same  was  sodded;  that  passageways 
were  made  over  and  across  said  strip  of 
ground  leading  from  tbe  paved  part  of  tha 
sidewalk  to  the  curb,  over  which  pedestrians 
could  pass  when  wishing  to  cross  to  the  op- 
posite side  of  the  street;  and  that  said  strip 

held  not  liable,  on  the  ground  that  hU 
negligence  contributed  to  the  injury.  Walk- 
er V.  Beidsville,  9fl  N.  C.  382,  2  S.  E.  74. 
In  the  above  case  the  court  observed,  bow- 
er, that  if  the  injured  party,  though  not 
tirely  free  from  fault,  could  not,  by  ordi- 
nary care  and  prudence,  have  avoided  the 
danger,  be  might  recover  damages. 

And  where  a  telegraph  company  placed 
a  telegraph  post  between  the  sidewalk  and 
the  traveled  part  of  the  way,  a  place  pre- 
scribed by  selectmen  of  the  town  under 
statute,  the  town,  in  Young  t.  Yarmouth,  9 
Qray,  386,  was  held  not  li&le  to  a  traveler 
for  damages  occasioned  by  being  thrown 
from  his  carriage  against  such  posL 

So,  where  a  traveler  whose  horse  became 
frightened  and  unmanageable  was  injured 
by  colliding  with  an  iron  hydrant  erected 
by  the  city  in  the  curb,  about  8  inches  in 
diameter  and  2i  feet  high,  with  a  nozzle 
about  6  inches  from  the  top  projecting  over 
the  gutter  about  4  inches,  it  was  held  in 
Bing  V.  Cohoes,  77  N.  Y.  83,  23  Am.  Bep. 
674,  that  the  liability  of  the  city  tested  not 
upon  the  hydrant,  which  was  properly  lo- 
cated, but  upon  an  obstruction  in  the  street 
caused  by  a  heap  of  ashes. 

But  where  a  hydrant  stands  in  the  curb- 
ing so  that  a  projecting  nut  strikes  the 
wheel  of  a  carriage  passing  close  to  the 
curb,  it  is,  in  St.  Germain  v.  Pall  River, 
17T  Mass.  550,  59  N.  E.  447,  held  a  defect 
for  which  the  city  is  liable,  where  a  persoii 
was  injured  thereby;  and  the  fact  that  be 
knew  of  the  hydrant  will  not  preclude  recov- 
ery. 

So,  where  a  horse  shied,  and  the  driver's 
leg  was  broken  b^  coming  in  contact  with 
a  hydrant,  the  city  was,  in  Burnes  v.  St. 
Joseph,  91  Mo.  App.  489,  held  liable;  and 
the  fact  that  the  driver  knew  of  such  obsta- 
cle was  of  no  conse<]uence  when  it  was  so 
dark  that  he  could  not  see  it. 

Where  lumber  was  piled  between  the  side- 
walk and  traveled  portion  of  a  road,  ex- 
tending to  but  not  projecting  over  the  road, 
the  city  was  held  not  liable  in  McArthur  v. 
Saginaw,  58  Mich.  3S7,  65  Am.  Bep.  837, 
25  N.  W.  313,  where  a  horse  ran  the  buggy 
against  the  pile,  throwing  out  and  killing 
the  occupant.  In  the  above  case  the  court 
held  that  the  statute  for  collection  of  dam- 
ages susteined  by  reason  of  defective  high- 
ways or  streets  was  confined  to  such  de- 
fects as  arose  from  want  of  repair,  but  did 
not  apply  to  objects  or  material,  such  as 
a  lumber  pile,  forming  no  part  of  the 
streets,  and  not  affecting  their  condition 
as  ways  properly  kept  in  repair. 
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of  ^ouDd,  by  reason  of  the  grass  and  Blmdc 
tmt  tbtreoD  growing,  indicated  to  pedes- 
triiu  tlukt  it  was  not  to  be  used  &b  a  part 
of  the  lideirallc,  and  was  not  intended  to  be 
tntelcd  or  crossed  by  pedestrians.  It  ia 
iln  iTcrred  that  tlie  plaintiff  knew,  or  ought 
10  h&TC  known,  before,  and  at  the  time  of 
hii  injut;,  that  such  strip  of  ground  wu 
Mt  to  be  used  for  the  purpose  for  which  he 
ttlanpled  to  use  it;  that  there  was  no  occa- 
limi  or  necessity  for  bis  attempting  to  so 
1st  it;  and  in  doing  so  he  assumed  all  risk 
and  haiard  of  danger.  Defendant  denies 
t^t  it  was  charged  with  any  duty  or  obliga- 
IttioQ  to  keep  that  portion  of  the  strip  of 
|ioimd  occupied  by  trees  and  grass  ptats, 
ud  located  between  the  regular  passage- 
•ni  leading  from  the  portion  of  the  side- 
wlk  to  the  curb  of  the  street,  open  for 
trtcel,  in  repair,  and  free  from  obstructions. 
For  a  fourth  defense  defendant  avers  that 
tbt  plaintiff  attempted  to  pass  from  the 
pared  portioD  of  the  sidewalk  over  and 
uross  said  strip  of  ground  and  grass  plat  or 
liKD,  to  the  curb  of  the  street,  without  De- 
nsity, and  for  his  own  pleasure  and  conven- 
itin  departed  from  said  paved  portion  of 
the  sidewalk,  passageway,  and  street  cross- 
ings, npon  which  he  would  have  avoided  iu- 


tJpon  the  iasue  to  joined,  the  jury  re- 
turned a  verdict  in,  favor  of  the  plaintiff, 
i  motion  for  new  trial  was  overruled  and 
jpifment  rendered  upon  the  verdict,  which 
jodiinient  was  affirmed  by  the  circuit  court. 
Tbt  plaintiff  in  error  now  seeks  the  reversal 
<f  the  judgment  of  the  common  pleas  court 
ni  the  reversal  of  the  judgment  of  the 
Fircait  court  afllrming  the  same. 

Hnsrs.  Smith  A  Howard  and  J.  O. 
Tillman,  for  plaintiff  in  error: 

Plaintiff  must  or  at  least  ought  to  have 
^  full  knowledge  of  the  situation  and 
>n)dition  of  the  streets,  the  system  of  park 
sripi,  their  passageways,  their  reservation 
for  travel,  and  of  any  wire  or  other  protec- 
tion erected  to  guard  these  public  improve- 

-Vorwalk  T.  Tuttle,  73  Ohio  St,  242,  70  N. 
t  117;  Schaefler  t.  Sandusky,  33  Ohio  St. 
^K,  31  Am.  Rep.  633;  Akron  v.  Keiater,  6 
ii:.io  C.  C.  N.  S.  603.  27  Ohio  C.  C.  SOU; 
Solid  Hill  T.  Atkinson,  16  Ohio  G.  C.  470,  S 
Otio  G.  D.  185;  Cincinnati  v.. Taylor,  10 
Ohio  C.  C.  737,  10  Ohio  C.  D.  677. 

It  is  reasonable  to  maintain  park  strips 
Mwccn  the  sidewalks  and  the  paved  or 
■3«adamiEed  part  of  the  street,  reserved 
iKim  travel  and  planted  with  grass  and  trees. 
!■)  LR.A.(K5.)  ; 


Fockler  v.  Kansas  Citv,  84  Mo.  App.  464, 
B8  S.  W.  303. 

A  pedestrian  may  not  cross  a  part  of  the 
street  properly  reserved  from  travel  just  as 
he  pleases,  especially  where  there  are  pas- 
sageways   provided    through    the    reserved 

Dayton  v.  Taylor,  62  Ohio  Bt  11,  58  N. 
E.  480;  Baltimore  A  0.  R.  Co.  v.  Wheeling, 
P.  &  C.  Transp.  Co,  32  Ohio  Bt  116; 
Groveport  v.  Bradfield,  2  Ohio  C.  C.  145,  1 
Ohio  C.  D.  411;  McCurdy  v.  Newark,  10 
Ohio  N.  P.  N.  S.  628;  Raymond  v.  Lowell, 
B  Cuah.  624,  63  Am.  Dec.  61;  Wellington  v. 
Gregson,  31  Kan.  SD.  47  Am.  Bep.  4B2,  1 
Pac  263;  Fockler  v.  Kansas  City,  84  Mo. 
App.  464,  68  B.  W.  363;  Keith  v,  Worcester 
b  B.  Valley  Street  R.  Co.  1B6  Mass.  478, 
14  L.B.A.(K.S.)  648,  82  N.  E.  SBO;  Louis- 
villa  V.  Johnson,  24  Ky.  L.  Rep.  685,  68  8. 
W.  803;  Larsen  v.  Sebro-Woolley,  40  Wash. 
134,  04  Pac.  938 ;  Bell  v.  Clarion,  113  Iowa, 
126,  84  N.  W.  862;  Alline  v.  Le  Mara,  71 
Iowa,  654,  33  N.  W.  160;  Collins  t.  Dodge, 
37  Minn.  603,  33  N.  W.  388;  Cincinnati  t. 
Fleischer,  S3  Ohio  St.  229,  58  N.  E.  66B. 

Messrs.  Albert  W.  Kennon  and  Newell 
K.  Kennon,  for  defendant  in  error: 

Defendant  is  liable  for  injuries  from 
dangerous  obstructions  on  the  sidewalk. 

Fockler  v.  Kansas  City,  94  Mo.  App.  464, 
68  S.  W.  363;  Augusta  v.  Tharpe,  113  Ga. 
152,  38  S.  E.  302;  Glasgow  v.  Gillenwatera, 
113  Ky.  140,  67  S.  W.  382;  Olathe  v.  Mizee, 
48  Kan.  435,  30  Am.  St.  Rep.  308,  29  Pac. 
754;  Baker  v.  Grand  Rapids,  111  Mich.  447, 
60  N.  W.  740;  BruBBo  v.  Buffalo,  SO  N.  Y. 
11.     ' 

Donahue,  J.,  delivered  the  pinion  jof  the 

The  question  presented  by  the  record  in 
is  case  is  in  some  respects  a  novel  one  in 
Ohio.     There  fieems  to  be  neither  a  statute 
adjudicated  case  dispositive  of  some  of 
the  propositions   urged   by  the  plaintiff  in 
ror   in   its  defense   to   plaintiff's  suit. 
It   is   undoubtedly   the   common   practice 
this  state,  and  it  would  seem  to  be  prac- 
tically the   universal   interpretation  of  the 
law,    that,    where    a    street    is    sufficiently 
that  enough  will  remain  unobstructed 
to  meet  the  needs  of  public  travel,  a  munic- 
ipality may  maintain,  or  permit  to  be  main- 
tained, park  strips  between  the  curbing  and 
the  paved  street  and  the  pavement  of  the 
idewalk,  in  which  atrip  grass,  flowers,  and 
trees  may  be  grownj  for  the  purpose  of  bcau- 
ifying  and  ornamenting  the  streets  of  the 
ity  and  contributing  to  the  pleasure  and 
comfort  of   ita  citizens,   ami  may,   if  It  be 
(leemed  neccBsary,  construct,  or  permit  to  be 
nstructed,    proper    barriers    around    the 
me   to   prevent   travel   thereon,   and   such 
trees,  grass,  and  flowers  growing  upon  such 
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park  atrip,  and  the  proper  barrierg  placed 
around  the  same  to  protact  them,  are  not 
obstructions  or  nuiaancea  within  the  mean- 
ing of  the  statute  requiring  the  city  coun- 
cil to  keep  the  streeta  of  a  municipalitj  in 
repair,  open  for  travel,  and  free  from  nui- 

This  conatniction  of  the  law  would  not 
authorize  a  municipalitj  to  maintain,  or 
permit  to  be  maintained,  a  fence,  wire,  or 
other  barrier  around  euch  park  atrip  in 
euch  condition  as  to  become  dangerous  to 
the  life  or  the  aafetj  of  anj  traveler  who 
undertakes  to  pass  over  the  same,  and,  if  a 
pedeatrian  in  the  exercise  of  due  care  for 
bib  own  safety  it  injured  hj  reason  of  the 
dangerous  or  defective  condition  of  the  bar- 
rier, the  municipality  ia  liable  in  damages 
for  auch  injury,  if  it  he  ahonn  that  it  knew, 
or  in  the  exercise  of  ordinary  care  should 
have  known,  the  dangerous  condition  there- 
of. The  plaintiff  in  error  conteUda  that  the 
trial  court  erred  in  refusing  to  give  itfi  first 
and  second  special  requests.  These  requests 
were  predicated  upon  the  assumption  that, 
no  matter  if  the  wires  placed  around  this 
strip  of  ground  were  ao  placed  as  to  be 
dangerous,  the  plaintiff,  in  going  upon  this 
atrip,  was  negligent,  and  assumed  all  the 
risk  of  injury  by  reason  thereof;  and  the 
court   very   properly   refused   to  give   the 

That  the  plaintiff  attempted  to  cross  this 
park  strip  at  a  point  other  than  where  the 
passageways  were  provided  was  not  negli- 
gence per  98.  Whether  lie  was  negligent  in 
ao  doing  under  all  the  circumstances  of  the 
case  was  a  proper  question  for  the  jury. 
It  is  claimed  on  behalf  of  this  plaintiff  that, 
in  passing  along  the  pavement,  he  saw  di- 
rectly ahead  of  him  a  quantity  of  ice  that 
bad  accumulated  there,  and  that,  in  order 
to  avoid  this  ice,  be  attempted  to  cross  to 
the  other  side  of  the  street  at  a  place  where 
no  passageway  across  this  park  strip  hatl 
been  provided  for  that  purpose,  but  that  he 
had  no  knowledge  whatever  of  the  existence 
of  this  wire  at  this  point,  and  tHat  the  strip 
was  so  narrow,  being  only  about  IS  inches 
wide,  that  it  could  be  easily  covered  by  one 
step  of  a  pedestrian,  and  therefore  not  like- 
ly to  need  such  protection,  and  the  pedes- 
trian would  not  naturally  expect  to  find 
such  obstruction  there;  that  two  stakes 
were  driven  at  each  end  of  the  strip  IR 
inches  apart  and  30  feet  from  end  to  end : 
that  a  small  wire  had  been  placed  around 
the  top  of  these  stakes,  and  had  been  per- 
tnited  to  sag  in  the  middle,  so  that  at  the 
point  plaintiff  attempted  to  cross  it  was 
not  more  than  10  or  12  inches  high;  that 
the  place  was  not  lighted  by  any  street 
lamp,  and  the  night  wns  so  dark  that  a  pe- 
destrian in  the  exeicisc  of  due  care  for 
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his  own  safety  could  not  see  this  wire  or 
protect  himself  from  injury  therefrom,  and 
that  therefore  this  wire,  ao  placed  and  per- 
mitted to  remain,  was  a  dangerous  nuisance 
and  likely  to  produce  just  auch  an  iojury 
to  a  pedeatrian  exercising  due  care  for  his 
own  safety  aa  the  plaintiff  sustained.  There 
is  evidence  in  this  record  in  support  of 
these  facts,  upon  which  plaintiff  rests  hia 
right  to  recover  in  this  action. 

The  fact  that  a  municipality  may  main- 
tain, or  permit  to  be  maintained,  a  barrier 
around  such  strips  to  prevent  pedestrians 
from  going  thereon,  does  not  authorize  the 
maintenance  of  such  a  dangerous  construc- 
tion as  would  be  a  menace  to  the  life  or 
safety  of  a  pedestrian  exercising  due  care 
for  hia  own  safety,  in  an  attempt  to  cross 
over  the  same. 

If  the  jury  found  from  the  evidence  that 
thia  wire  was  in  the  condition  described  by 
some  of  the  witnesses,  then  it  could  right- 
ly find  that  it  weu  not  a  barrier  to  prevent, 
but  rather  a  device  to  trip  and  punish,  any- 
one who  would  attempt  to  cross  this  strip 
in  the  night  season.  That  a  pedestrian  has 
not  Buflicient  civic  pride  to  refrain  from  go- 
ing upon  or  passing  over  thia  strip  does  not 
justify  the  placing  of  a  nuisance  there  that 
might  probably  cause  hia  death  or  do  him 
great  bodily  harm  if  he  should  attempt  to 
do  so,  and  the  pedestrian  could  not  be  held 
to  have  assumed  the  risk  of  injury  from 
such  a  device,  if  it  be  shown  that  be  had  no 
knowledge  of  its  existence,  and  could  not  in 
the  exercise  of  due  care  for  his  own  safety 
see  the  same,  or  be  required  to  anticipate  its 
presence.  True,  if  he  had  collided  with  a 
tree,  or  with  a  proper  barrier  placed  there 
to  prevent  him  from  going  upon  the  strip, 
or  with  a  stepping-stone,  or  other  obstruc- 
tion that  might  reasonably  be  expected  to 
be  found  there,  then  the  contention  of  the 
plaintiff  in  error  that  he  assumed  the  risk 
of  injury  from  such  obstruction  would  ob- 
tain. In  the  absence  of  knowledge  of  the 
fact,  he  could  not  be  required  to  contem- 
plate the  existence  of  this  wire  placed  bo 
near  the  ground  that  it  would  not  prevent 
his  going  upon  the  strip,  but  rather  would 
more  likely  result  in  his  injury,  than  in  the 
accomplishment  of  the  purposes  for  which  it 
is  now  claimed  it  was  so  placed,  and  while 
it  might  be  a  proper  and  sufficient  guard  in 
the  daytime,  or  even  in  the  night  season  if 
properly  lighted,  yet  it  was  a  question  for 
the  jury  to  determine  whether,  under  th« 
circumstances  of  this  case,  it  was  a.  legit- 
imate barrier,  one  that  he  ought  to  have 
expected  to  meet,  and  therefore  assumed  the 
risk  of  injury  therefrom,  or  whether  it  tvas 
a  dangerous  and  unlawful  nuisance,  the  ex- 
istence of  which  he  would  not  be  reouired 


J9IL 


BAKNESVILLE  t.  WARD. 


M  kiK  Li  coDtempIatton  At  the  time  he  at- 
itipwd  to  croBB  the  aame. 

It  it  tUo  cUimed  on  behalf  of  the  pUin- 
if  in  error  that  the  court  erred  in  the 
njrttLOE  of  the  teftimony  of  S.  S.  Fore- 
111.  The  defendant  sought  to  Bhow  hj  this 
tilDm  Ibe  plan  of  the  improvement  of  the 
-imts  of  this  villa^  with  reference  to  the 
■iLittuoee  of  park  strips  between  the 
(irbiig  of  the  pared  street  and  the  paved 
yn\aa  of  the  sidewalks,  and  it  was  per- 
iiRed  to  ihow  this  plan  as  fullj  as  the 
iitait  of  this  defense  required.  The  objec- 
lii'U  to  the  questions  appearing  on  pages 
'm.  iil,  and  257  of  the  record  were  prop- 
'jlv  tnstained  for  the  reason  then  stated  b; 
ik  Murt  that  they  were  leading  qnestioos. 

FimD  the  whole  record  it  appears  that 
-'.  inue  was  properly  submitted  to  the 
jirv  ind  that  its  verdict  ia  sustained   by 

The  judgment  of  the  Circuit  Court  affirm- 

't  1^  judgment  of   the  Common  Pleas 


ARIZONA  SUFREMi:  COURT, 

XL  E.  SNEED 
J.  8.  6NEED,  PUT.  in  Err. 
(—  Aria.  — ,  123  Pac  312.) 

HnrM  —  bout  fldv  residence  —  acqnl- 

«tion  by  womaa. 
^  1  vomao  cannot,  by  leaving  her  hus- 
-odind  removing  to  another  state  because 
'^^  litd  been  a  few  quarrels  between  them 
'w  property,  without  violence  or  mental 
^BUras  which  would  destroy  her  health,  ac- 
■.-n  "u  actual  bona  fids  residence"  there^ 
'mil  tbe  meaning  of  the  statutes  of  the 
■*<  conferring  jarisdiction  in  divorce  cas- 


riOtOR  to  tbe  District  Court  for  Cochise 
l*  Connty  to  review  a  judgment  in  plain- 
—  1  tivor  in  an  action  for  divorce.     Re- 

I^  (acts  are  stated  in  the  opinion. 
Uenra.  Pickett  £  Pickett  and  Morrow 
*  Korrow  for  plaintifT  in  error- 

^m.  — Tbe  right  of  the  wife  to  acquire 
T>iite  domieil  for  the  purposes  of  a  di- 
"■^  rait  by  ber  is  considered  in  the  notes 
:3H,ILA.  146,  and  38  L.R.A.(N.S.)  297. 
■it  tote,  however,  does  not  deal  with  the 
-*<ioB  whether,  upon  the  particular  facte 
'"iMtd  as  to  residence  and  intention,  she 
♦'L.LA.(N.&) 


Mr.  O.  Gibson,  for  defendant  in  error: 
The  wife  may  acquire  a  separate  domieil 
whenever  it  is  necessary  or  proper  that  she 
should  do  BO,  and  proceedings  for  a  divorce 
may  be  instituted  at  that  place  where  the 
wife  has  her  domieil. 

Cheever  v.  Wilson,  9  Wall.  108,  19  J^  ed. 
S04;  Dutcher  v.  Dutcher,  39  Wis.  609; 
Ditson  T.  Ditson,  4  R.  I.  87;  Harteau  t. 
Harteau,  14  Pick.  181,  25  Am.  Dec.  372; 
Payson  v.  Payson,  34  N.  H.  S18;  Hopkins 
v.  Hoirftins,  35  N.  H.  474;  Harding  v.  Alden, 
Q  Me.  140,  23  Am.  Dec.  649;  Yatea  T.  Yates, 
13  N.  J.  Eq.  280;  Sohonwald  v.  Schonwald, 
55  N.  C.  (2  Jones,  Eq.)  367;  Jenness  v.  Jen- 
ness,  24  Ind.  355,  87  Am.  Dec.  335;  Hubbell 
V.  Hubbell,  3  Wis.  682,  62  Am.  Dec.  702; 
Phillips  V.  Phillips,  22  Wis.  256;  Shafer 
v.  Bushnel!,  24  Wis.  372;  Craven  v.  Craven, 

27  Wis.  418;  Toien  v.  Tolen,  2  Blackf.  407, 
21  Am.  Dec.  742;  Chapman  v.  Chapman,  129 
III.  386,  21  N.  E.  806;  Re  Florence,  54  Hun. 
328,  7  N.  Y.  Supp.  578;  Rundle  v.  Vaa- 
Inuegan,  0  N.  Y.  Civ.  Proc.  Rep.  330;  Mc- 
Greew  v.  Mutual  L.  Ins.  Co.  64  Am.  St. 
Rep.  27,  note;  Vence  v.  Vence,  15  How.  Pr. 
4»7;  Fisk  v.  Fisk,  24  Utah,  333.  67  Pac. 
1064;  Derby  v.  Derby,  14  III.  App.  645; 
Hanberry  v.  Hanberry,  29  Ala.  719. 

Robs,  J.,  delivered  the  opinion  of  the 

This  is  an  action  for  divorce  based  on 
the  ground  of  desertion  and  failure  to  pro- 
vide. The  plaintiff  and  defendant  were  inter- 
married in  the  state  of  Georgia  in  1868. 
They  subsequently  moved  to  Colorado,  Tex- 
as, where  they  lived  together  for  thirty-one 
years  and  until  December  9,  1909.  There 
were  bom  to  them  three  boys  and  three  girls. 
The  girls  are  dead,  but  the  boys  are  living, 
two  of  them  in  Arizona  and  one  in  Texas. 
Prior  to  December  9th,  one  of  the  boys,  who 
was  in  business  in  Cochise  county,  Arizona, 
wrote  to  an  invalid  brother,  then  in  Col- 
orado, Te.ias,  asking  him  to  come  to  Arizona 
and  assist  him  in  hia  business,  and  the  in- 
valid brother  left-  Colorado,  Texas,  on  De- 
cember 9,  IDOd,  for  Arizona.  His  mother, 
the  plaintiff,  came  with  him.  She  and  her 
invalid  son  arrived  in  Cochise  count?,  Ari- 
zona, December  11,  1000.  The  invalid  son 
needed  the  care  and  attention  of  his  mother, 
and,  as  she  testified,  she  came  to  Arizona  to 
"keep  house  for  him."  Later  in  her  testi- 
mony, in  answer  to  a  question  as  to  her 
intention   in  coming  to  Arizona,  she  said: 

has  in  fact  acquired  a  separate  domieil. 
Generally,  as  to  the  character  of  residence 
essentia!  to  give  jurisdiction  in  divorce  pro- 
ceedings, see  notes  to  Rechtel  v.  Bechtel,  12 
L.R.A.(N.S.)   1100.  and  Winans  v.  Winans, 

28  LJ{.A.(N.8.)   902. 
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"1  cune  with  the  iDtention  of  remaining,  of 
maiciug  lome  portion  of  Arizona  my  home; 
but  I  did  not  know  what  portion." 

The  plaintiff  and  defendant  owned  »  home 
in  Colorado,  Texas,  of  six  or  Beveu  rooma, 
comfortai)!;  furniehed,  and  with  all  necessa- 
ry outhouteH  and  fences,  and  were  oeeupj- 
ing  it  together  with  one  of  their  sons  and 
hia  wife  on  December  0,  1909,  and  had  oc- 
cnpied  it  for  some  time  prior  tliereto.  The 
plaintiff  left  their  home  for  Arizona  with' 
out  any  complaint  against  her  husband  or 
declaration  of  intention  to  reside  permanent- 
ly in  Arizona;  but,  on  the  contrary,  her  hua- 
l>and  accompanied  her  to  the  depot,  and 
their  parting  was  one  of  good  feeling,  at 
least  to  all  outward  appearances.  From 
that  timeon,  L  desultory  correspondenoe  was 
carried  on  between  them,  largely  concerning 
their  property  righta;  hut  no  mention  waa 
made  by  plaintiff  of  her  intention  to  aban- 
don the  defendant  or  to  permanently  locate 
in  Arizona,  until  December,  1910,  or  shortly 
before  that  date,  when  she  wrote  to  defend- 
ant of  her  suit  tor  divorce.  The  defendant 
resided  at  their  home  in  Texas  during  this 
time.  Under  date  of  August  24,  1910,  he 
wrote  the  plaintiff  asking  her  to  come  home 
and  bring  their  invalid  son,  suggesting  that 
plaintiff  and  their  son  could  be  much  more 
pleasantly  and  comfortably  situated  in  Colo- 
rado than  in  Tombstone. 

The  evidence  shows  that  the  defendant, 
conformable  to  hie  station  in  life,  supplied 
the  ordinary  comforts  and  necessary  food 
and  clothing  for  his  home  and  its  inmatea 
during  all  the  years  up  to  December  9,  1909, 
and  the  plaintiff  stated  that  the  defendant 
"took  care  of  her  reasonably  well,"  The  de- 
fendant is  a  man  of  good  habits.  The  plain- 
tiff said  her  husband  was  abusive  in  his  lan- 
guage to  her  a  couple  of  times,  and  in  these 
family  quarrels  she  "would  give  it  back  to 
him,"  hut  not  as  "heavy  as  he  did."  For 
about  one  year  prior  to  plaintiff's  coming  to 
Arizona  the  plaintiff  and  defendant,  al- 
though living  under  the  same  roof  and  in 
their  residence,  hy  mutual  consent,  had  not 
cohabited  as  husband  and  wife. 

The  lower  court,  among  other  things, 
found  the  facts  to  be:  "(2)  The  court  finds 
that  plaintiff  came  to  Arizona  December  11, 
1000,  with  the  bona  fide  intention  of  making 
Arizona  her  permanent  home.  That  pursu- 
ant to  such  intention  she  actually  took  up 
her  residence  on  that  date  in  Cochise  coun- 
ty, Arizona,  and  ever  since  said  date  to  the 
hearing  of  this  suit,  she  has  continuously 
so  resided  in  Cochise  county  and  made  her 
home  with  her  invalid  son,  and  kept  house 
(or  him,  and  is  now  residing  In  this  county. 
That  for  more  than  one  year  prior  to  plain- 
tifTs  coming  to  Ariimna,  plaintiff  and  de- 
fendant had  not  cohabited  as  husband  and 
40  ^R.A.(N.S.) 


wife,  but  were  living  separate  and  apart, 
although  they  occupied  the  same  residence. 
They  had  frequent  quarrels  and  difflcultiea 
over  money  and  property  matters,  .  .  . 
(3)  The  court  finds  that  the  allegations  in 
plaintiff's  complaint  of  abandonment  oi 
plaintiff  by  the  defendant  have  not  been 
sustained  hy  evidence."  Then  follows  the 
judgment  of  the  court  dissolving  the  bondii 
of  matrimonj'  between  the  plaintiff  and  da- 
fendant. 

While  many  errors  tie  assigned  by  the 
plaintiff  in  erroT,  but  one  will  be  considered 
by  us.  It  Is:  "The  court  erred  in  entertain- 
ing jurisdiction  of  the  subject-matter  of  the 
suj^  because  the  plaintiff  waa  not  a  bona 
flde  resident  of  Arizona  at  the  time  this 
suit  was  Sled,  hut,  having  without  just 
cause  deserted  her  husband,  whose  domicil 
was  in  Texas,  her  domicil  was  in  the  state 
of  Texas." 

Paragraph  3114  of  the  Revised  Btatule« 
of  Arizona,  1901,  provides:  "No  suit  foi 
divorce  from  the  bonds  of  matrimony  shall 
be  maintained  in  the  courts  unless  the  plain- 
tiff shall,  at  the  time  of  filing  his  or  ber 
complaint,  have  been  in  actual  bona  Mc 
reaident  of  the  territory  for  one  year,  and 
shall  have  resided  in  the  county  where  the 
suit  is  filed  six  months,  next  preceding  tli< 
filing  of  the  auit."  The  question  as  Ic 
whether  the  plaintiff- had  acquired,  at  tbt 
time  of  filing  ber  anit,  the  requisite  and 
BUfDoient  residence  under  our  laws  to  en- 
title her  to  maintain  her  action,  is  square 
ly  before  us  for  our  decision.  Ordinarily  ai 
appellate  court  will  not  disturb,  but  will 
adopt,  the  fludioga  of  the  trial  court,  when 
there  is  a  conflict  In  the  evidence.  The  rul< 
ia  otherwise  where  there  is  a  substantial 
failure  of  the  evidence  to  support  the  find 
ittgs.  Miller  v.  Miller,  T  Ariz.  310,  64  Pac 
416. 

In  this  case  there  is  no  material  dispub 
aa  to  the  facts  in  evidence  bearing  upon  thi 
question  of  the  residence  of  plaintiff,  and  i 
ia  the  legal  effect  of  those  facts  and  circum 
staneea  that  we  are  to  ascertain.  The  ex 
pression  "actual  bona  flde"  reaident,  as  use< 
in  paragraph  3114,  supra,  is  very  much  th< 
same  luiguaga  aa  that  uaed  in  the  statute 
of  other  states  concerning  divorce,  and  wi 
are  therefore  not  without  a  construction  o 
the  expression  by  the  highest  courts  of  auci 
states.  In  Hamill  v.  Talbott,  Bl  Mo.  App 
215,  the  court  said:  "The  statutory  term 
'resident  or  residence,'  as  used  in  divorc' 
statutes,  contemplate,  aa  we  think,  an  actu 
al  residence  with  substantially  the  sam- 
attributes  aa  are  intended  when  the  tern 
'domicil'  ts  used.  They  do  not  mean  tlv 
place  where  the  defendant  in  fact  reside 
for  the  time  being.  They  mean  a  resideno 
of    a    permanent    and    fixed    character, — i 
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ionicil,''— citing  Bisbop,  od  Uarr.  &  Div. 
!  101 1  Pate  V.  PftU,  6  Ho.  App.  49,  and  ■ 
Lixbcr  of  Mws  from  other  states. 

in  Hudridu  t.  HeodrieliA,  72  AU.  132, 
:u,  the  NDrt  Mid:  "The  itatute,  in  ez- 
iitm  term*,  profaibita  ths  filing  [of]  a  bill 
ior  divorce  npon  the  ground  of  Toluntarj 
ibudoainent,  unleaa  it  ii  alleged  and  proved 
'^i,  for  Ibree  years  next  before  the  filing  of 
Uk  bill,  tlK  complainant  has  been  bona  fide 
t  nideDt  of  this  state.  Code  of  18T6, 
!  ^I.  Ths  obvious  purpose  of  the  statute 
J  Ibe  pnhibition  of  divorces  by  the  juris- 
izlion  baving  authority  to  decree  them,  to 
:x«.vh(^  it  is  possible,  may  have  transient- 
I  tod  temporarily  trwisferred  tbeir  real- 
ian  to  this  state,  or  who,  after  the  aban- 
jcneDt  hss  occurred,  may  have  transferred 
'.-.at  setaal  domicil  from  this  to  another 
atte,— the  prevention  of  frauds  upon  the 
ill  bf  »  temporary  residence  raised  for  the 
F*nnM  of  giving  jurisdiction  to  the  court." 

Ii  Whil«omb  v.  Wbitcomb,  4B  Iowa,  43T- 
143,  At  court  said:  The  statute  "providing 
'■-.!  >ii  months'  residence  in  the  state  in  or- 
'■ir  ta  give  juriedictioD  in  divorce  proceed- 
V  BtfMt  'a  legal  residence,  not  ao  actual 
Elding  alone,  but  such  a  residence  as  that 
'in  a  man  leavM  it  temporarily,  or  on 
^los,  he  has  av  iutenUou  of  returning 
'■ud  which,  when  be  has  returned,  be- 
««  and  i*  de  facto  and  de  jure  his  domi- 
■i-  hi>  icsidence.  There  must  be  a  fixed 
illtition,  with  no   intention  of  removing 

Tb(  lame  rule  of  construction  has  been 
■■'■i.'stti  by  the   supreme  oonrts  of  Mssea- 

vtti  and  Oklahoma.  Hanson  t.  Han- 
"K-  -11  Mass.  168;  Beach  v.  Beach,  4  Okla. 
■s.  it  Pac.  514. 

^e  conclude  that  "an  actual  bona  fide 
'^Iral"  means  a  person  who  is  In  Arisona 
'  miit  permanently,  and  who,  at  least 
-r  the  time  being,  entertains  no  idea  of 
t^ag  or  aecfciiig  a  permanent  boma  else* 

^  general  role  may  be  stated  to  be 
-^  "tbe  law  fixes  the  domicil  of  the  wife 
'J  Alt  of  the  husband,  and  denies  to  her 
-;kg  cohabitation  tlie  power  of  acquiring 
>^9Bieil  of  her  own,  separate  and  apart 
*"«  him."  The  later  and  better  "cases, 
-^VKer,  have  broken  away  from  the  rule 
'Kit  the  wife   has   been    abandoned,    or 

"ti  by  bmtal  treatment  [or,  we  add,  for 
^  noie  SDflkient  in  lair  aa  grounds  for 
'•^'tv]  to  leave  the  hnsbhnd,  when  she  Is 
?^nitted  to  establish  a  domicil  for  her- 
•f'  14  Cyc.  846-848. 

It  ranaina  for  us  to  determine  if,  from 
'(tvLdeace,  this  ease  falls  within  the  ex- 
*f^ioBi  to  the  rule  above  stated.  In  this 
^vctton  it  may  be  noted  that  tbe  trial 
'^it  fcmnd  that  the  allegations  In  plain- 
•  LitA,(NA) 
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tiff's  complaint  of  abandonment  of  tlie  plain- 
tiff by  defendant  had  not  been  sustained, 
and  our  examination  of  the  evidence  in  the 
case  satisfies  us  that  this  finding  of  the 
lower  court  is  correct..  The  only  evidence 
of  ill  treatment  of  plaintiff  by  tbe  defend- 
ant was  tbe  testimony  of  tbe  plaintiff  irtiers- 
in  she  stated  that  she  and  her  husband  at 
diflferent  times  had  had  quarrels  with  eaeb 
other.  She  particularizes  as  to  these  quar- 
rels and  points  out  only  two  occasions,  in 
one  of  which  she  states  that  her  husband 
had  driven  her  span  of  horses,  and  upon 
his  return  home,  because  of  the  fatigued 
look  and  condition  of  the  animals,  she  had 
upbraided  her  husband;  that  he  resented  the 
censure  and  then  stated  he  would  leave 
home;  that  he  would  not  stand  to  be  talked 
to  in  that  way:  that  he  did  go  away  from 
home,  but  returned  the  following  day  and 
continued  to  live  in  their  residence.  An- 
other time  there  was  some  trouble  and  pass- 
ing of  unpleasant  words,  over  some  property 
rights.  Notwithstanding  these  family  trou 
bles,  the  plaintiff  and  defendant  continued 
to  live  under  the  same  roof,  and  at  their 
parting  at  Colorado,  Texas,  December  9, 
IBDQ,  they  were  on  friendly  terms. 

Cruelty  of  i-  kiid  sufficient  to  authoriia 
tbe  granting  ai  a  divbicckad  "been  vsTinualy 
defined  by  tbe  ooilr^';  btit-no'whe^e/'Hb.faT 
as  we  are  advised,  has  an  occasional  Vnd 
isolated  disturbance  of  the  family  relations  ' 
participated  in  by  both  of  the  spouses  been 
considered  sufficient  to  authorise  the  dis- 
solution of  the  marital  relation.  There  is 
no  evidence  of  physical  violence  actually 
applied  or  threatened.  Nor  is  there  any 
evidence  pretending  to  show  any  mental  dis- 
tress that  is  likely  to  destroy  the  life  or 
health  of  the  plaintiff.  In  Beaoh  t.  Beaoh, 
4  Okla. '369,  389,  46  Pac.  614,  624,  the  court 
said:  "With  reference  to  acts  of  physical 
violence,  the  rule  has  always  been  that  a 
reasonable  apprehension  of  bodily  hurt  was 
sufficient;  but  where  the  conduct  complained 
of  operates  primarily  upon  tbe  mind,  pro- 
ducing mental  pain,  it  is  not  sufficient  that 
there  should  be  simply  danger  that  such 
conduct,  thus  operating  through  the  mental 
faculties,  may  produce  injury  to  the  physio- 
al  system  or  bodily  hurt,  but  it  must  be 
shown  that  such  is  in  tact  tbe  effect,  or,  at 
least,  that  such  effect  may  be  reasonably 
apprehended  as  the  result  of  the  conduct." 

Neither  are  sporadic  quarrels  or  disagree- 
ments between  the  spouses,  in  which  both 
of  the  parties  are  equally  guilty,  to  be 
treated  by  the  courts  as  constituting 
grounds  for  divorce.  "Tbe  authorities  are 
too  numerous  to  require  citation  which  bold 
that  no  single  act  operating  mentally  is 
sufficient  to  constitute  cruelty  justifying  di- 
vorce, but  Qiat  there  must  be  a  continuity 
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of  HUcb  conduct,  and  majiy,  if  DOt  tbe  great 
majority  of,  authorities,  hold  that  Bucli 
conduct  must  be  sliowa  to  have  been  in- 
duced by  malevolence,  hatred,  or  epite." 
4  Okla.  3B0. 

The  conduct  complained  of  by  tbe  plain- 
tiff OD  the  part  of  the  defendant  is  not  eucli 
exceaaive  cruelty  as  would  have  entitled  her 
to  a  divorce  uuder  the  laws  of  the  atate  of 
Texas.  In  Scott  v.  Scott,  SI  Tex.  119,  it 
IB  Baid  by  the  court  that  the  wife  may  have 
a  divorce  for  words  apoken  by  her  liueband 
which  impeach  her  ctiaatity,  but  that  eamc 
court  added;  "In  no  other  cases  have  mere 
words  alone,  unaccompanied  by  other  acts 
of  cruelty,  been  held  suCBcient  excesses  to 
justify  a  separation  from  the  tiondB  of  mat- 
rimony." 

We  conclude  that  the  conduct  complaiued 
of  by  the  plaintiff  was  not  such  cruelty  as 
would  justify  her  in  abandoning  her  home; 
and  in  contemplation  of  law  her  residence 
or  domicil  was  fixed  by  that  of  her  husband, 
and  she  did  not  acquire  an  actual  bona 
fide  residence  in  the  territory  of  Arizonii 
by  reason  of  her  presence  therein  during' 
the  year  previous  to  the  institution  of  her 
suit  for  divorce.  The  marriage  relation  be- 
ing th^  ,  questioi^  igvohjefl^  IB  _  an  action  of 
'.this' ^00/ tbe  «tijy  tonrt  'wsff d  with  jurie- 
tdiotj^if  to*^ear*  &nd  'determine  the  matter 
''was  the  court  of  their  matrimonial  home. 

We  therefore  hold  that  the  District  Court 
of  Cochise  County  was  without  jurisdic- 
tion to  try  the  case.  The  case  is  remanded 
to  the  Superior  Court  of  Coohise  County, 
with  directions  that  the  same  be  dismissed 
lor  want  of  jurisdiction. 

Fronklin,  Ch.  J.,  and  OvnnliiBtuuii,  J., 
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WILLIAM   TACKABERRY    COMPANY, 

SIOUX  CITY  SERVICE  COMPANY  et  al. 
(—  Iowa  — ,  132  N.  W.  045.) 

Joint  tort  feasors  —  oommou  injury  b; 

Independent  acts  —  Habilit]'. 

1.  Several  riparian  owners  are  not  joint- 
ly liable  for  injury  to  upper  riparian  prop- 
erty by  water  backed   upon   it   because  of 


structures  which,  acting  independently,  they 
erect  along  and  across  the  stream  so  as  to 
diminish  its  capacity  and  cause  the  water 
to  set  back,  to  the  injury  of  th«  upper  pro- 

On  Petition  for  Rehearing. 

2.  A  cause  of  action  against  two  jointly 

for  obstructing  a  stream  cannot  be  joined 

with  other  causes  against  such  persons  and 
others  severally .  for  acts  contributing  to 
sueh  obstruction. 

(Weaver,   J.,   dissents.) 

(October  Efl,  1011.) 

APPEAL  by  plaintiff  from  an  order  of  tbe 
District  Court  for  Woodbury  C.ounty 
sustaining  motions  of  the  several  defendants 
for  the  separation  of  an  action  brought  to 
recover  damages  from  fiood  water  alleged 
to  have  been  caused  by  obstructions  placed 
in  a  certain  creek  by  defendants.    Affirmed. 

Statement  by  Evans,  J.: 

This  is  an  action  for  damages  againat 
eighteen  defendants  for  unlawfully  olutruct- 
ing  a  stream,  and  thereby  causing  plaintiff's 
premises  to  be  flooded  to  his  injury. 
Several  defendants  filed  motions  wherein 
each  asked  that  the  alleged  cause  of  ftction 
as  to  him  be  separated  from  that  chai^d 
against  the  other  defendants,  on  the  ground 
that  the  plaintiff  bad  improperly  joined 
causes  of  action,  and  had  improperly  joined 
such  moving  party  as  a  joint  defendant 
with  the  other  defendants.  These  motions 
were  sustained,  and  tbe  plaintiff  appeals. 

Messrs.  H.  Ij.  Seara  and  Sldwln  J- 
Stason,  for  appellant: 

Where  an  injury  is  the  direct  result  of 
the  concurring  or  contributing  acta  of  two 
or  more  persons,  such  persons  are  jointly 
and  severally  liable  for  the  injury,  and  a.n 
action  will  lie  against  all  or  any  one  of 
them  for  the  damages  sustained. 

Cooley,  Torts,  "133;  Kansas  City  -v. 
Slangstrom,  63  Kan.  431,  36  Pac.  706 ; 
Bryant  v.  Bigelow  Carpet  Co.  131  Mass. 
4B1;  Campbell  Turnp.  Road  Co.  v.  Majc- 
fleld,  28  Ky.  L.  Rep.  11B8,  01  S.  W.  1135  ; 
Coleman  v.  Bennett,  111  Tenn.  705,  69 
S.  W.  734;  HoUoway  v.  Mcintosh,  7  Kan. 
App.  34,  51  Pac.   963;   Hanrahan  v.  Coch- 


JVoIe.  —  Character  of  Hdbillty  of  several 
peraona  lehose  independent  v>rongg  of 
the  eame  Mnd  contrfbute  to  enhance 
degree  or  extent  of  injury  miatnined 
bv  plaintiff. 

This  note  is  supplemental  to  the  note 
to  Day  V.  Louisville  Coal  &  Coke  Co.  ICl 
L.R.A.[N.8.)  167,  and,  so  far  aa  the  quea 
tion  arises  in  suits  for  damages  for  tbe  pol- 
40  L.ILA.(N.S.) 


lutiou  of  streams,  to  the  note  to  Gibboney 
Sand  Bar  Co.  v.  Pulaski  Anthracite  Coal 
Co.  24  L.RA.(N.S.)  1186.  and,  so  far  a.8 
it  arises  in  suits  to  restrain  such  pollution, 
to  the  note  to  Warren  v.  Parkhnrat,  fi 
L.R.A.(N.S.)   1140. 

As  to  the  connection  with  or  participa- 
Uon  in  a  nuisance  essential  to  render  one 
responsible  therefor,  see  the  note  to  Adler 
V.  Pruitt,  32  L.R.A.{N.S.)  SSO. 
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Tvt,  12  App.  Div.  »1,  42  N.  Y.  Supp.  1031; 
Ctnj  T.  HATener,  1S2  Mats.  250,  6S  N.  E 
t»;  21  Am.  &  Eng.  Enc.  L&w,  2d  ed.  496; 
Dnring,  Neg.  S  395;  Consolidated  Ice 
lUd.  Co.  T.  Keiler,  134  III.  481,  10  L.R.A. 
m,  S3  Am.  St.  Rep.  688,  26  N.  E.  799; 
UcClellu  T.  St.  Paul,  M.  £  M.  R.  Go.  68 
Itina.  104,  69  N.  W.  978;  16  Edc.  PI. 
i  Pr.  667,  660;  Cuddy  t.  Horn,  46  Mich. 
SH,  41  Am.  R«p,  178,  10  N.  W.  32;  Jobn- 
WD  T.  ChapmAn,  43  W.  V&.  639,  28  S.  £. 
TH. 

A  OHM  ot  kctioii  for  dunagea  for  main- 
UiBtng  a  nuisance  in  the  form  of  an  ob' 
^tnictioB  to  t,  BtT««in  accniee,  not  when  the 
obstruction  ia  placed  in  the  itream,  but 
iben  the  injuiy  ia  austained. 

Yu  Oradol  T.  Burliugton,  C.  R.  &  N.  R. 

Following  the  scope  of  the  earlier  note  to 
Di;  T.  LouisTille  Coal  t  Coke  Co.,  this  note 
niates  to  eaaee  where  the  wroDK  of  each 
person,  iodependentlj  of  that  of  anottier 
lart  feuoT,  would  have  caused  aome  injurj, 
ud  it  does  not  aim  to  include  casea  where, 
liUiDut  the  torta  of  two  or  more  peraona, 
U)  injiuy  at  all  would  have  reaulted;  but 
MDK  fuea  of  this  class  are  referred  to  in 
lUutratioii. 

Itnond  its  scope  are  caaca  where  parties 
Kt  in  concert  or  are  engaged  in  the  same 
ulerprise,  or  where,  while  not  acting  in 
micett,  tbej  pUTpoae  the  same  general  re- 
nlt,  u  the  manufacturer  and  seller  of  a 
>onoue  article,  or  the  owner  and  the  hirer 
tl  u  mueaworthy  Teasel.  Thus,  the  ques- 
lios  of  joining  master  and  servant,  land- 
brd  and  tenant,  principal  and  agent,  etc., 
ii  in  gmer^l  sieladed. 

While  the  scope  of  thia  note  does  not  per- 
nil  of  a  general  discuaaion  upon  the  sub- 
jRt  of  the  joinder  of  tort  feasors,  it  may  be 
;eniiitted  here  briefly  to  suggest  to  the 
naikr  one  or  two  matters  for  his  conaidera- 

B7  the  weight  of  anthorit}',  and  apeak- 
ii|  of  actions  at  law  as  diatinguiahed  from 
iqoitf,  independent  tort  feasors,  the  act  of 
ati  of  whom  alone  would  hare  cauaed 
»nie  dsma^,  are  not  liable  jointly,  but 
neb  it  liable  aeverally  only  for  the  pro- 
portion of  the  damage  caused  by  him.  Aa 
Mj  be  seen  in  the  earlier  note,  a  different 
'it*  prerails  in  two  or  three  juriadictions. 

Bat  where  the  act  of  each  independent  tort 
ItuoT  would  by  itself  have  been  harmless 
la  the  plaintiff,  but  from  the  total  of  these 
■fti  damage  results  to  him,  are  the  tort 
'mots  liable  jointly  or  severally?  All 
itc  luthoritiefl  agree  that  in  such  case  they 
>«  often  liable  both  jointly  and  severally  in 
Mtain  cases  of  negligence.  It  will  be  seen 
<^  in  WnxiAir  Tackabbbbt  Co.  v.  Sioux 
Cbi  ScmcE  Co.,-  we  are  left  in  doubt 
'irtlier  or  not  the  court  eonaidered  that  the 
•rta  of  all  the  tort  feasors  were  easential  in 
prndncing  the  injury.  Some  ot  the  courts 
UTt  tcnghf,  in  tbis  connection,  to  separate 
■iltnl  torts  from  n^ligence.  Thus,  it  is 
tiM  b  aome  of  the  cases  that  wilful  torta 
»LAA.(N-8.) 


Co-  Se  Iowa,  470,  9  N.  W.  370;  Miller  v. 
Keokuk  ft  D.  M.  R.  Co.  63  Iowa,  680,  IB 
N.  W.  687;  Haisch  v.  Keokuk  t  D.  M.  R. 
Co.  71  Iowa,  606,  33  N.  W.  126;  Sullens 
T.  Chicago,  R.  I.  ft  P.  R.  Co.  74  Iowa,  659, 
7  Am.  St.  Rep.  501,  38  N.  W.  645;  Hunt 
v.  Iowa  C.  R.  Ca  88  Iowa,  15,  41  Am.  St. 
Sep.  473,  62  N.  W.  66B;  Innis  v.  Cedar 
Rapids,  I.  F.  &  N.  W.  R.  Co.  76  Iowa,  1«5; 
2  L.R.A.  282,  40  N.  W.  701,  21  Am.  k  Eng. 
Enc.  Law,  2d  ed.  724;  Frankla  v,  Jackson, 
30  Fed.  398;  Leroy  v.  Springfleld,  81  111. 
114;  Joseph  Schlitz  Brewing  Co.  v.  Comp- 
tOQ,  142  III.  fill,  18  L.R.A.  390,  34  Am.  St 
Rep.  02,  32  N,  E.  893-;  Over  v.  Dehne,  38 
Ind.  App.  427,  75  N.  E.  664,  76  N.  E.  883; 
Powers  T.  Council  RluSa,  45  Iowa,  652,  24 
Am.  Rep.  792;  Harvey  t.  Mason  City  t  Ft. 

are  to  be  distinguished  front  negligence  in 
that  there  must  be  co-operation  to  bold  the 
perpetrators  ot  a  wilful  tort  jointly  liable 
therefor,  while  co-operation  is  not  neces- 
Barily  requisite  in  negligence.  See  Schafer 
T.  Ostmann,  148  Mo.  App.  644,  129  S.  W.  63 
(assault  and  battery);  Barton  v.  Barton, 
119  Mo.  App.  607,  94  S.  W.  674  (alienation 
of  spouae's  affections ) ,  followed  in  Heialer  v. 
Heisler,  151  Iowa,  503,  131  N.  W.  678  (also 
a  auit  for  alienation  of  spouse's  affections). 
But  no  such  distinction  seems  to  have  been 
ill  the  mind  of  the  court  in  the  slander  case 
of  Green  v.  Davies,  infra,  nor  indeed  in  the 
Tackabebbt  Case,  the  circumatances  of 
which  may  be  taken  aa  an  illustration  of  a 
preliminary  difficulty  which  would  arise  in 
carrying  out  such  a  doctrine,  to  wit,  the 
solving  of  the  question  .whether  the  placing 
of  obstructions  to  the  stream,  for  example, 
was  a  wilful  tort  or  a  negligent  one. 

It  would  seem  at  least  doubtful  whether 
there  ia  aounSneaa  in  any  such  distinction. 
If  we  go  to  the  negligence  cases  which  hold 
independent  tort  feasors  jointly  liable,  it 
will  be  seen  that  in  general  they  are  caaea 
in  which,  without  the  negligence  of  all  the 
tort  feasors,  there  would  have  been  do  in- 
jury. Coming  back  to  the  cases  of  wilful 
torta,  it  ia  aeen  that  in  many,  if  not  in 
Tuost,  of  the  coses  where  it  has  been  held 
that  independent  tort  feasors  without  co- 
operation are  not  jointly  liable,  there  would 
have  been  some  injury  from  the  tort  of 
each.  And  while  this  may  not  have  been  so 
in  the  foregoing  cases  on  assault  and  aliena- 
tion of  affections,  and  in  a  number  of  the 
cases  cited  below,  they  are  not  convincing 
iipi>n  the  question.  Nor  is  the  possibility  of 
tontribution  in  negligence  n  sufficient  reason 
for  greater  tenderness  towards  the  wilful 
wrongdoer  than  towards  the  merely  negli- 
gent. 

Two  independent  polluters  of  a  river,  the 
acts  of  each  of  whom  by  themselves  would 
be  injurious  to  their  lower  neighbor,  are  by 
most  courts  held  severally,  but  not  jointly, 
liable.  Suppose  that  each  of  two  upper 
proprietors  has  a  little  brook  on  his  land 
flowin,7  into  a  river,  aitd  baa  dammed  the 
brook  and  make  a  pond,  and  the  dams  ara 
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D.  R.  Co.  129  lowk,  466,  3  L.R.A.(N.S.) 
973,  113  Am.  St.  Rep.  483,  105  N.  W.  953; 
Da;  V.  Louisville  Coal  &  Coke  Co.  SO  W. 
Va.  27,  10  L.R.A.(N.8.)  167,  63  8.  E. 
77«. 

By  k  statute  the  unlawful  diversion  of  • 
Btream  is  declared  to  be  a  public  Uuiaance, 
and  persons  who,  by  their  several  acts, 
DMintain  a  public  nuiEsnce,  are  jointly 
and  aeverally  liable  for  euch  damages  aa 
are  the  direct  consequence  of  such  unlaw- 
ful acta. 

Waterloo  v.  Waterloo,  C.  F.  ft  N.  R.  Co. 
149  Iowa,  129,  126  N.  W.  819;  West  Muncie 
Strawboard  Co.  v.  Slack,  184  Ind.  21.  72 
N.  B.  8T9;  South  Bend  Mfg.  Co.  v.  Lip- 
bart,  12  Ind.  App.  186,  39  N.  E.  908;  Val- 
paraiso  T.   Moffitt,    12    Ind.   App.    250,   64 


Am.  51.  Rep.  S22,  39  N.  E.  909;  Simmons  v. 
Everson,  124  N.  T.  319,  21  Am.  St.  Rep. 
676,   26   N.   B,   911. 

Where  parties  severally  plaoe  obstruc- 
tions in  a,  stream,  whether  tbey  act  in  con- 
cert or  not,  and  even  though  the  act  of  eacb 
might  alone  cause  no  damage,  yet  when  the 
acts  unite  in  efTect  and  cause  an  overBow 
and  an  injury  to  one  not  a  riparian  owaer, 
they  are  jointly  and  severally  liable  for 
maintaining' a  nuisance,  and  for  the  dam- 
ages they  occasion  private  property. 

Learned  v.  Castle,  78  Cal.  454,  18  Pac. 
872,  21  Pac.  11;  Joyce,  Nuisances,  g  474; 
People  V.  Gold  Run  Ditch  ft  Min.  Co.  66 
Cal.  138,  66  Am.  Rep.  80,  4  Pac  1162; 
Simmons  v.  Everson,  124  N.  Y.  319,  21  Am. 
St.  Rep.  676,  26  N.  E.  911;   West  Muncie 


avept  away  by  a  storm,  owing  to  neqliL^cnec 
in  their  construction,  and  tbat  the  breaking 
of  each  dam  alone  would  have  been  injun- 
ovs  to  their  neighbor  below.  It  is  conce'ved 
that  here,  as  in  the  wilful  tort,  most  of  the 
courts  would  hold  the  tort  feasors  liable 
severally,  but  not  jointly.  Perhaps  the 
oruA  here  io  eacb  case  is  that  the  torts  of 
all  were  not  required  to  ctTect  damage.  In 
Blair  t.  Deakin,  infra,  which  was  a  suit 
in  equity,  so  that  the  point  was  not  de- 
cided, Kay,  J.,  suggested  a  case  which  is 
particularly  interesting  in  this  connection. 
He  supposed  that  one  proprietor  cast  into 
a  stream  a  chemical  which  by  itself  was 
harmless  and  caused  no  bad  eHect  upon  the 
water,  and  that  another  proprietor  likewise 
cast  in  another  chemical  harmless  in  itself, 
but  that  the  two  chemicals  in  combination 
produced  a  third  substance  which  poisoned 
the  water.  An  important  case  in  this  con- 
nection is  Boston  ft  A.  R.  Co.  v.  Shanly, 
107  Mms.  568,  where,  on  orders  of  a  cer- 
tain third  party,  each  of  two  independent 
manufacturers,  each  ignorant  of  the  acto  of 
the  other,  sent  to  a  common  carrier  for 
transportation  a  different  explosive,  which 
two  explosives,  while  to  some  extent  danger- 
cos  in  themselves,  were  it  seems  particularly 
BO  In  combination,  and  an  explosioo  of  them 
occurred,  and  the  manufacturers  were  held 
jointly  liable  to  the  carrier  therefor. 

There  is  another  unsatisfactory  doctrine 
that  an  act  several  when  committed  can- 
not  be  made  joint  because  of  consequences 
which  follow  it  in  connection  with  similar 
acts  of  others.  If  this  doctrine  is  limited  to 
cases  of  wilful  tort,  to  the  exclusion  of  CBses 
of  negligence,  is  it  Eigain  because  in  negli- 
gence it  is  not  BO  important  to  the  defend- 
ant that  he  escape  the  total  liability,  as  hj 
may  possibiy  have  contrihutionT  But  it 
will  be  seen  that  in  the  TAcxABEBaT  Case 
this  doctrine  is  referred  to  as  if  in  force 
in  negligence  cases  also;  but  the  court  does 
not  make  it  clear  why  such  a  doctrine  does 
not  apply  in  its  illustration  of  the  paasen- 
ger  injured  in  a  colliaion  due  to  the  negli- 
gence of  bis  carrier  and  of  another  psrty. 
As  heretofore  stated,  the  matters  just  re. 
fcrred  to  relate  to  actions  at  taw.  In  suits 
40  L.R.A(N.S.) 


Actions  for  damages. 

As  heretofore  stated,  it  is  the  rule  In 
most  jurisdirtions  that  independent  tort 
feasors,  the  act  of  each  of  whom  alone 
would  have  caused  some  damage,  ore  lia- 
ble only  severally,  and  only  for  the  pro- 
portion of  the  damage  caused  by  him.  And 
that  the  acts  of  all  may  be  required  to  cause 
any  damage  seems  to  be  considered  as  im- 
material in  the  cases  of  Willard  v.  Red 
Bank  Oil  Co.;  Equitable  Powder  Mfg.  Co.  v. 
Cleveland;  Sun  Co.  v.  Wyatt;  and  Hinda 
V.  Barrie,  —  infra. 

In  Southern  Salt  Co.  v.  Roherson,  —  Tex. 
Civ.  App.  — ,  97  S.  W.  107,  where,  by  rea- 
son of  odors,  vapors,  smoke,  and  dust,  a 
landowner  suffered  damages  from  the  oper- 
ation of  a  salt  works,  and  possibly  also  by 
reason  of  the  operation  of  a  railroad  spur 
extending  to  the  salt  works,  it  was  held 
that  the  liability  of  the  owner  of  the  salt 
works  was  limited  to  the  damages  caused 
by  such  works. 

In  McFadden  v.  Missouri,  E.  t  T.  R.  Co. 
41  Tex.  Civ.  App.  360,  92  5.  W.  989,  where 
the  plaintiff  sued  the  defendant  for  cresting 
ponds  on  its  right  of  way,  which  were  a  nui- 
sance, the  court  said :  "We  think  the 
charge  substantially  corrert  wherein  the 
jury  are  told,  in  effect,  that  if  the  dam- 
ages suffered  by  appellant,  if  any,  were 
caused  by  sto^ant  water  or  poisonous 
gases  or  odors,  ,or  that  the  mosquitoes  com- 
plained of  were  caused  proximately  by  ponda 
of  water,  if  there  were  any,  that  they  were 
not  upon  the  right  of  way  of  the  railwav 
company,  it  would  not  be  liable  therefor,  ft 
does  not  appear,  as  we  understand  the  evi- 
dence, that  the  railway  company  was  in  an; 
way  responsible  for  the  existence  of  any 
such  ponds.  If,  as  a  matter  of  tact,  there 
were  ponds  of  water  near  appellant's  real- 
dence,  not  on  the  railway  company's  right 
of  way,  to  the  creation  and  existence  of 
which  no  act  of. the  company  contributed, 
then  the  company  would  not  be  responsi- 


1911. 
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Stnwboard  Co.  t.  Slack,  164  Ind.  21,  72  N. 
K.  878;  llariDe  Ins.  Co.  v.  St.  Louis,  I.  M. 
t  S.  R.  Co.  41  Fed.  843;  Harlef  t.  Merrill 
Briek  Co.  83  Iowa,  73,  48  N.  W.  1000;  Ir- 
vine T.  Wood,  61  N.  Y.  224,  10  Am.  Rep. 
««;  Waterloo  ▼.  Waterloo,  C.  F.  4  N.  R. 
Co.  149  Iowa,  129,  125  N.  W.  819;  Hillman 
c.  Xewington.  57  Cal.  56;  Carmiebael  v. 
Tewrkana,  08  L.R-A.  911,  64  C.  C  A.  178, 
IK  Fed.  845;  South  Bend  Mfg.  Co.  v. 
Uptuit,  12  iDd.  App.  185.  39  N.  E.  908; 
VtiparaiBO  t.  MofGtt,  12  Ind.  App.  260, 
H  Am.  St.  Rep.  522.  SO  N,  E.  909;  Malley 
T.  Chictfco,  St.  P.  M.  A  0.  E-  Co.  26  S.  u. 
200,  126  N.  W.  268;  Campbell  Turnp.  Road 
Co.  T.  Maxfield,  2S  E;.  L.  Rep.  1198,  SI 
S.  TV.  II36;  Coleman  t.  Benaet^  111  Teiin. 
:0i,  09  S.  W.  734;  Kansas  City  y.  Slaog- 


strom,  63  Kan.  431,  3fi  Fac.  700;  Slater 
V.  Mersereau,  04  N.  Y.  138;  Klauder  t. 
McGrath,  3G  Fa.  IZS,  78  Am.  Dee.  329; 
Bryant  t.  Bigelow  Carpet  Co.  131  Masa. 
491;  Bowman  T.  Humphrey,  132  Iowa,  234, 
8  L.R.A.(N.g.)  1111,  109  N.  W.  714,  11 
Ann.  Cas.  131,  124  Iowa,  744,  100  N.  W. 
854;  Day  t.  Louisville  Coal  k  Coke  Co.  60 
W.  Va.  27,  10  L.R.A.{N.S.)  167,  63  S.  B. 
776;  Cooley,  Torta,  •133. 

Messrs.  J.  Ij.  Kennedy  and  J.  P. 
SbODp,  for  appellees: 

To  hold  one  of  two  or  mora  parties  re- 
ap onaible  for  the  entire  damages  caused  bj 
the  conatraction  and  maintenance  o(  a 
nuisance,  or  for  damage  bj  obatnicting  the 
water,  there  must  be  concert  ol  action. 

Little  Schuylkill  Kav.  R.  &  Coal  Co.  v. 


bk  for  any  injury  resulting  to  appellant 
iberefrom.  Or,  if  auch  ponds  existed  and 
cooitituted  a  nuisance,  emittine  and  diffuB- 
iij  oier  and  about  appellant's  premibes 
'-I'CDxious  and  poisonous  gases  and  smells, 
ud  a  nuiaance  of  like  character  existed  at 
Uk  same  time  through  the  act  of  the  rait- 
n>  company  on  its  right  of  way,  and  the 
^a  combined  resulted  in  the  injuries  com- 
fliiDcd  of,  aaid  company  would  not  be  re- 
I  nrd  ol  liability,  but  would  be  liable  only 
f't  the  portion  of  the  injuries  which  re- 
laitrd  from  tlie  nuisance  created  by  it." 

In  Sadler  v.  Great  Western  R.  Co.  [1896] 
1.C.4S0,  affirming  the  decision  cited  in  the 
TicEABEBST  Casb,  the  plaintiff  brought  an 
tHion  against  two  railway  companies,  al- 
!-3:ng  that  hia  premises  were  between  those 
M  the  respective  defendants,  which  used 
vtit  preniBea  respectively  as  parcel  offices; 
-''.it  in  carrying  on  these  husinesses,  eac^ 
d  the  companies  caused  many  carts  and 
■in;  to  assemble  for  long  periods  on  the 
».b]ic  highway  in  front  of  the  appellant's 
tirmisea,  obEtructtng  the  highway  and  foot- 
Jiy  and  causing  inconvenience  and  peril 
u  ibe  public,  and  a  special  inconvenience 
ul  annoyance  to  the  appellant  as  occupier 
ol  hii  premises,  to  which  access  was  thus 
iBrcasonably  obstructed,  and  that  "further, 
<Kb  of  the  defendant  companies  frequently 
^net  or  permits  access  to  the  plaintiff's 
'rfmisps  to  be  blocked  by  its  vans  and  carts 
0  manner  aforesaid,  at  the  same  time 
>ki!e  access    to    such   premises    is    already 

xknl  by  vans  and  carts  on  the  other  side 
il  Va  premises  by  the  other  defendant  com- 
Jtny.  in  manner  aforesaid,  and  by  their  re- 
^tfctive  combined  acts  the  defendants  thus 
Pment  all  access  to  the  plaintilTs  premises 
-T  (chicle  or  cycle,  and  also  cause  special 
-'ncBrenienee  and  peril  to  the  plainti^  and 
i'!  aerrants  and  customers  on  the  fonttvay." 
^  eonrt  beld  that  the  case  could  pro- 
»d  agahtst  only  one  defendant,  and  that 
■slj  separate  torts  were  alleged.  Hals- 
ferr,  L.  C,  was  of  the  opinion  that  if  a 
)«rt  tort  were  alleged  in  the  second  para- 
ptph,  a  joint  cause  could  not  be  joined 
»ili  screral  cansee  of  action. 

la  Tb<KnpsoD  t.  London  Countv  Council 
«LRjL(N.S.> 


[1899]  1  Q.  B.  840,  the  lessees  and  occu- 
piers of  premises  alleged  that  the  defendants, 
in  excavating  the  earth  of  the  street  ad- 
joining the  premises  and  pumping  water 
out  of  the  excavation,  negligently  abstract- 
ed subsoil  water  and  subsoil  supporting  the 
premises,  which  thereby  were  damaged.  The 
defendants  denied  the  alleged  negligence, 
and  that  the  injuries  to  the  premises  were 
caused  by  the  matters  complained  ol.  Their 
statement  of  defense  alleged,  among  other 
things,  that  the  defendants  would,  if  neces- 
sary, contend  that  the  injuries  were  caused 
wholly  or  in  part  by  the  Central  London 
Railway,  which  was  excavating  a  large  shaft 
for  one  of  its  stations  close  to  the  prem- 
iees,  and  by  the  negligence  or  default  of 
the  New  River  Company  in  leaving  its 
water  main  at  a  point  in  front  of  the 
premises  unstopped,  or  insufficiently  and 
improperly  stopped.  The  court,  in  reversing 
an  order  permitting  the  plaintiff  to  join  the 
New  River  Company  as  an  additional  de- 
fendant, said:  "The  plaintiffs  bring  an  ac- 
tion against  the  London  county  council  for 
letting  down  their  house.'  The  London  coun- 
ty council  by  their  defense  deny  that  they 
let  down  the  house,  and  assert  that  the 
persons  who  let  it  down  were  the  New  River 
Company,  by  not  looking  after  their  main, 
HO  that  the  land  underneath  the  house  got 
into  a  moist  state,  which  was  the  cause  of 
the  house  falling  down.  The  plaintiffs 
thereupon  desire  to  join  the  New  River  Com- 

fiany  as  codefendanta.  ...  To  allow 
hat  to  be  done  would  be  to  allow  the  join- 
der of  a  separate  cause  of  action.  It  is  all 
very  well  to  say  that  whatever  we  do  the 
plaintiffs  get  the  same  damages.  That  is 
not  the  question;  the  question  Is,  who  Is 
the  tort  feasor!" 

In  Millard  v.  Miller,  39  Colo.  103,  B8  Pac. 
845,  where  a  landlord,  having  leased  prem- 
ises to  the  plaintiff,  sold  one  part  of  the 
premises  to  one  purchaser,  and  another  part 
to  another,  it  seems  to  be  held  that  the 
tenant  could  not  join  the  two  purchasers 
for  depriving  him  severally  of  the  pasturage 
on  the  lands  severally  bought  by  them.  The 
suit  was  against  one  purchancr  and  another 
person,  probably  the  agent  of  the  other  pur- 


loe 


IOWA  SUPREME  OOUBT. 


OOT., 


Kich&rdB,  57  Pa.  142,  98  Am.  Dec.  SOS,  10 
Mot.  Mm.  Sep.  t61 ;  Chipman  t.  Palmer,  77 
N.  ¥.  61,  33  Am.  Bep.  566;  M&QBfield  t. 
Brbtor,  76  Ohio  St.  270,  10  L.K.A.{N.S.) 
806,  118  Am.  St.  Hep.  852,  81  N.  £.  631, 
10  Ann.  Cue.  767;  Sloggj  v.  Dilwortb,  38 
Minn.  179,  S  Am.  St.  Sep.  666,  36  N.  W. 
461;  Miller  v.  Uigblftnd  Ditcb  Co.  87  CbI. 
430,  22  Am.  St.  Rep.  264,  25  Pac.  660; 
Amea  t.  Dorset  Marble  Co.  64  Vt.  10,  23 
At).  867i  Martinowakj  t.  Hannibal,  36  Ma. 
App.  70;  Lull  V.  Fox  &  W.  Iniprov.  Co.  19 
Wis.  100;  Sellick  t.  Hall,  47  Conn.  2B0; 
Gould,  Waters,  3d  ed.  §  222;  30  Cjc  12B, 
131;  Bowman  v.  Humphrey,  124  Iowa,  744, 
100  N.  W.  864,  132  Iowa,  234,  6  L.RA. 
(N.S.)  nil,  109  B.  W.  714,  11  Ann.  Cm. 
131. 


Messrs.     Fred     W.      Sargent,     Sbvll, 

Forna  worth,  &  Summls,  F.  E.  Gill, 
James  G.  Davis,  Wright  &  Sarseat, 
Ferris  A  Iddlngs,  Lie  wis  6.  Haslain, 
Henderson  A  Frlbourg,  E.  A.  Burgess, 
O.  K.  WlIIIamB,  George  H.  BUven,  and 
George  M.  Pardoe  also  for  appellees. 


Evans,  J.,  delivered  the  opinion  o 


the 


The  petition  is  lengthy,  and  we  will  not 
set  it  out  verbatim.  The  following  state- 
ment from  appellant's  argument  is  a  suffi- 
cient abstract  thereof: 

"The  action  is  one  at  law,  brought  by  the 
plaintiff  to  recover  damages  sustained  by  it 
on  account  of  the  flooding  of  the  basement 
of  its  wholesale  house,  filled  with  perishable 


chaser,  though  the  report  is  obscure  on  this 

It  may  be  noted  that  the  authorities  are 
not  agreed  as  to  whether  there  can  be  a 
joinder  of  more  than  one  person  in  slander. 

In  Pope  V.  Hawtrey,  8S  L.  T.  N.  S.  263, 
17  Times  L.  R.  717,  where  one  of  the  de- 
fendants, who  was  a  manager  of  a  theater, 
said  to  one   of  the   actors,   concerning   the 

Elaintiff,  who  was  another  actor;  "I  won't 
ave  him  in  my  theater  at  any  price,"  and 
the  other  defendant  said  to  the  plaintiff 
afterwards  in  the  hearing  of  a  third  person: 
"He  (meaning  the  other  defendant)  wont 
have  you  In  his  theater  at  any  price,"  it 
was  held  that  actions  for  these  two  state- 
ments  could  not  be  joined  in  one  action, 
although  it  was  also  charged  that  there  was 
a  conspiracy  between  the  two  defendants  to 
dismiss  the  plaintiff  from  his  employment  as 

But  in  Qreen  v.  Davies,  182  K.  Y.  499, 
70  N.  E.  636,  3  Ann.  Cas.  310,  the  court, 
in  holding  that  an  action  for  slander  could 
be  maintained  against  more  than  one  per- 
son, said:  "As  to  the  second  •objection  to 
the  complaint,  that  an  action  for  slander 
can  be  maintained  against  one  person  only, 
we  are  of  opinion  that  it  is  not  well 
founded.  There  is  no  decision  in  this  state 
on  the  point,  and  though  dicta  are  to  be 
found  in  the  old  text-books  and  in  some 
of  the  English  caseB,  which  support  the  ap- 
pellants' contention,  the  opinion  of  modern 
writers  is  against  it.  Odgers,  Libel  & 
Slander,  p.  370.  It  is  difficult  to  see  on 
principle  why  there  aliould  be  any  such 
rule.  The  reason  given  by  the  Old  authori- 
ties, that  a  slander  can  be  the  utterance  of 
but  a  single  tongue,  is  not  conclusive. 
Granting  that  only  one  person  can  speak 
the  slander,  still  other  persons  may  hire  or 
procure  him  to  utter  it.  In  the  case  of 
other  toTta,  such  persons  and  the  actual 
perpetrator  of  the  act  are  joint  tort  feasors. 
Thus,  a  principal  and  agent  may  be  jointly 
sued  for  the  neglis^nce  of  the  latter.  Phelps 
V.  Wait,  30  N.  Y.  7fi.  There  is  no  reason 
for  any  different  rule  in  a  slander  case. 
We  do  not  mean  to  suggest  that  the  repeti' 
tion  by  one  person  of  a  slander  uttered  by 
■iO  L.K.A.{N.S.) 


another  is  any  part  of  the  original  slander. 
On  the  contrary,  they  give  rise  to  two  dis- 
tinct causes  of  action.  But  if  the  two  slan- 
ders were  uttered  in  pursua>ice  of  a  com- 
mon agreement  between  the  parties  that 
such  slanders  should  be  uttered,  then  each 
is  jointly  liable  with  the  other  for  their 
utterance,  and  separate  causes  of  action  for 
slander  may  be  joined  in  the  same  com- 
plaint, under  §  464  of  the  Code." 


In  Willard  v.  Red  Bank  OU  Co.  161  III. 
App.  433,  the  plaintiff  sued  thirteen  defend- 
ants who  had  oil  lands  and  oil  wells  from 
1  to  4  miles  from  him  on  higher  lands,  al- 
leging that  when  the  rains  came,  oil  which 
had  escaped  and  flowed  upon  their  lands 
was  brought  down  into  a  creek,  and  from 
the  creek,  by  the  overflow  of  i^  upon  the 
plaintiff's  lands,  and  injured  them  greatly. 
The  court,  in  holding  that  a  verdict  was 
properly  directed  for  the  defendants,  said : 
"  'A  person  polluting  a  water  course  is  liable 
in  damages  only  for  his  own  act,  and  not 
for  that  of  any  others  who  may  contribute 
to  the  injury.  If  others  .have  contributed, 
his  deposit  must  be  separated  by  means  of 
the   beat   proof   the  nature  of  t 


Alden,  61  Pa.  302,  100  Am.  Dec.  642; 
Chipman  v.  Palmer,  77  N.  Y.  61,  33  Am. 
Rep.  666.  Wa  are  of  opinion  that  the  acts 
of  each  of  the  defendants  in  allowing  th« 
escape  of  oil  upon  its  own  premises  was 
separate  and  independent,  and  without  any 
connection  with  the  acta  of  others,  and, 
being  a  several  act  when  committed,  it  can- 
not be  made  joint  because  of  the  conse- 
quences which  followed  in  connection  with 
others  who  had  done  similar  acta,  and 
while  it  is  true  it  is  difBcult  or  impraetica.- 
ble  to  separate  the  injury,  that  is  do  rea^ 
son  why  one  of  the  defendants  should  be 
liable  as  a  joint  tort  feasor  [among  whom 
there  is  no  contribution),  because  of  tbe 
consequences  which    followed   th«   acti   of 
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goods,  the  flood  water  coming  from  Perry 
[r«ek,  wbich  it  is  alleged  overQowed  its 
baoki  because  of  obatruetiona  placed  in  it 
bj  the  defendants.  The  plaintiff  alleges  in 
its  petition  that  Perry  creek  is  a  natural 
wtler  maree  which  has  its  sonrce  a  con- 
siderable distance  north  of  Sioux  City,  and 
dow)  in  a  r^ular,  well-defined  channel 
throngti  a  thickly  settled  portion  of  the  resi- 
iknce  and  bluineas  section  of  the  city.  The 
ttream,  as  it  passes  through  the  city,  has  a 
.'hsnnel  of  from  50  to  100  feet  in  width, 
with  well-defined  banks  from  IS  to  20  feet 
ia  height.  The  plsiotiff's  wholesaJe  house 
ii  in  the  wholesale  and  retail  business  die- 
tricc  of  the  city,  and  about  600  feet  west 
of  tlie  creek,  near  where  it  empties  into  the 


Missouri  river,  and  from  700  to  I.OOO  from 
&nd  beiow  the  obstructions  complained  of. 
"Prior  to  the  10th  day  of  July,  I90», 
the  defendant  city  constructed,  and  still 
maintains,  a  large  iron  bridge  across  Perry 
creek,  at  the  junction  of  what  is  known  as 
Fourth  and  West  Third  streets,  constructed 
so  low  and  short  as  to  materially  IcBseo  the 
capacity  of  the  stream,  and  materially  pre- 
vent the  waters  from  passing  under  the 
bridge,  and  in  connection  therewith  con- 
structed and  maintains  a  closed  cement 
apron  to  the  south  of  the  bridge,  and  joined 
with  it  in  such  manner  as  to  prevent  oTer- 
How  water  from  flowing  hack  into  the 
channel  of  the  stream;  and  prior  to  the 
said  date  the  defendant  Simmons  Warehouse 
'Company,  without  warrant  or  authority  of 


B  who  bave  not  acted  in 


la  Equitable  Powder  Mfg.  Co.  v.  Cleve- 
isnd,  C.  C.  &  St.  L.  R.  Co.  155  111.  App- 
iia.  affirmed  in  240  111.  5S2,  Q2  N.  E.  B79, 
■  itbout  paseing  upon  the  question,  tbe 
plsintiff  Bned  several  railroads,  each  of 
a-Liieh  bad  one  or  more  embankments  or 
structures  on  ivbich  they  crossed  a  stream 
ii«sr  his  premises,  some  of  them  more  than 
oaow,  and  he  claimed  that  these  embank- 
ineiits  impeded  the  flow  of  the  stream, 
vliereby  hia  lands  were  flooded  and  dam- 
aged. The  court  said:  "It  is  argued  this 
K  a  ease  where  'appellant's  loss  flowed  not 
from  the  combined  result  of  each  appellee's 
set,  but  was  tbe  result  of  the  combined 
uts  of  appellees.*  We  cannot  agree  to  this 
conclusion-  The  evidence  shows  that  each 
of  the  appellees,  in  performing  tbe  acts 
(omplained  of,  acted  separately  for  itself 
ind  independently  of  the  others  and  with- 
out concert  of  action.  There  could  be  no 
less  result  to  appellant  except  as  a  result 
Kit  from  the  combined  acts,  but  from  the 
Mpsrate  and  independent  acts  of  appellees, 
which  caused  the  loss  claimed  by  appellant. 
...  It  will  be  found  that  most  if  not 
all  the  cases  where  they  [tort  feasors]  have 
Seen  held  liable  have  been  cases  where  no 
iaJQty,  and  no  part  of  the  injury,  would 
!»!«  resulted  but  for  the  act  of  the  sev- 
(rsl  defendants  held  to  be  liable." 

la  Sun  Co.  v.  Wyatt,  48  Tex.  CiT.  App. 
14!!.  107  S.  W.  934,  the  plaintiff  claimed 
tliat  the  defendants,  each  acting  for  itself, 
laid  their  pipe  lines  in  the  ditch  alongside 
of  Highland  avenue  in  the  city  of  Beau- 
Eoiit,  on  which  plaintiff  had  his  residence, 
and  immediately  in  front  of  his  prem- 
an;  tb«t  the  combined  result  of  these 
acts  obst meted  the  flow  of  the  surface 
water  through  tbe  ditch;  that  by  reason  of 
!«k^e,  oil  which  was  being  conveyed 
through  the  pip^  lines  ran  into  the  ditch, 
•od  after  a  rainfall,  by  the  overflow  of 
this  water  caused  by  the  obstruction  afore- 
lid.  WMB  carried  by  the  water  and  de- 
posited upon  plaintiff's  premises,  causing 
Sin  the  damage"  claimed.  The  court,  in 
bolding  that  the  petition  was  demurrable 
40L.R.A.(KJ3.) 


said:  "It  does  not  appear  from  the  allega- 
tions of  tbe  petition,  that  there  was  any 
joint  or  concurrent  action  on  the  part  of 
plaintiffs  in  error.  On  the  contrary,  it  ap- 
pears that  each  of  the  corporations  joined 
as  defendants  acted  independently  of  the 
others  in  the  laying  of  tbe  pipe  lines  and 
in  maintaining  and  operating  the  same, — 
each  defendant  laying  its  own  pipe  line 
and  maintaining  and  operating  the  same 
without  regard  to,  or  connection  with, 
either  of  the  others.  It  is  not  contended 
by  plaintiff  that  the  defendants  acted  joint- 
ly in  the  laying  of  their  pipe  lines  in  the 
ditch,  but  that  the  combined  result  of  their 
separate  and  independent  acts  was  to  ob- 
struct the  flow  of  water  through  tbe  ditch, 
causing  the  consequential  injury  of  which 
he  complains,  and  that  this  authorized  the 

J'ainder  of  all  of  them  in  this  suit.  .  .  . 
n  the  present  and  similar  actions  where 
the  parties  act  separately  and  independent- 
ly, with  no  concert  of  action  and  no  com- 
mon purpose,  it  would  be  manifestly  uojust 
to  make  each  liable  for  the  entire  injury, 
without  regard  to  the  extent  to  which  its 
acts  contributed  to  the  general  result." 

In  Hinds  v.  Barrie,  6  Ont.  L.  Hep.  6SS, 
where  the  plaintiff  joined  the  town  and  an 
individual  in  an  action  for  damages,  and 
such  other  relief  as  she  might  be  entitled 
to,  for  obstructing  a  water  course,  where- 
by driftwood  and  rubbish  were  thrown 
upon  her  land,  the  court,  in  holding  that 
an  action  against  the  two  defendants  to- 
gether could  not  be  maintained,  said:  "I 
am  obliged,  however,  to  say  that  no  joint 
cause  of  action  is  disclosed.  An  unlawful 
act  is  alleged  against  each  defendant.  It 
is  not  charged  that  these  acts  were  done 
In  concert,  or  that  the  defendants  were 
jointly  concerned  in  their  commission.  The 
town  is  charged  with  having  increased  the 
volume  of  wafer  flowing  into  the  water 
course,  at  the  same  time  obstructing  the 
latter  and  diminishing  its  capacity  for  car- 
rying it  away.  Webb  is  also  charged  with 
having  contracted  the  water  course  where 
it  passes  through  hts  land,  and  it  is  charged 
that  the  natural  effect  of  the  combined  acts 
of   the   defendants    is   to   cause   the   wattr 
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Uw,  and  in  violation  of  the  Btatutea  of 
Iowa,  had  constructed  and  wu  maintain- 
ing over  tlie  said  Perrj  creek,  and  in  the 
bed,  bottom,  and  ha.nke  thereof,  a  Boiid 
piece  of  moaonrf  known  as  a  oement  con- 
duit, ...  of  a  si:!e  and  capacity  mate- 
rially less  than  the  size  and  capacity  of  the 
stream;  that  the  said  Simmons  Warehouse 
Company,  also  in  connection  with  the  said 
conduit,  and  without  warrant  or  author- 
ity of  law,  and  in  violation  of  the  gtatutes 
of  Iowa,  constructed  and  was  maintaining 
a  solid  cement  apron  from  the  top  of  the 
said  conduit  to  the  south  edge  of  the 
bridge  constructed  by  the  city  of  Sious 
C^ty,  and  heretofore  referred  to;  that  the 
said  cement  apron  was  so  constructed  that 
water  to  the  south  of  the  said  bridge  could 

Oowing  through  the  water  course  to  become 
obstructed  and  to  be  dammed  back  upon, 
and  to  overflow,  tlie  plaintiff's  land.  'Com- 
bined,' in  this  connection,  the  wrongful  acts 
being  independent  of  each  other,  means  no 
more  than  'concurrent'  (Sadler  v.  Great 
Western  R.  Co.  11895]  2  Q.  B.  68B,  at  p. 
694),  and  does  not  charge  a  joint  cause 
of  action  (p.  693),  Each  of  these  acts,  be- 
ing wrongful,  gives  rise  to  a  separate  cause 
of  action  against  each  defendant,  though 
their  injurious  result  may  be  increased, .or 
even  sensibly  caused,  by  the  concurrence 
of  both." 

It  seems  probable  that  the  court  took 
the  view  that  t)iere  was  a  distinction  be- 
tween wilful  torts  and  negligence  in  Qold- 
Btein  V.  Tunick,  .59  Misc.  616,  110  N.  Y. 
Supp.  005,  where  the  court  below  gave  judg- 
ment for  the  defendant  in  an  action  by  a 
man  against  his  next  door  neighbor  for 
flooding  the  alley  between  them  by  water 
from  his  roof,  whence  the  water  came  into 
his  basement,  and  where  it  was  claimed  b3' 
the  defendant  that  the  plaintiff's  landlord 
was  also  guilty  of  negligence  which  caused 
part  of  the  damage.  The  court  seemed  to 
be  of  the  opinion  that  the  defendant  might 
be  sued  for  the  entire  damage,  although 
the  plaintiff's  landlord  had  contributed  to 
it,  and  quoted  from  the  opinion  in  Slater 
V.  Mersereau,  84  N.  Y.  138,  this  proposi- 
tion; "Where  separate  acts  of  negligence 
of  two  parties  are  the  direct  causes  of  a 
single  injury  to  a  third  person,  and  it  is 
impossible  to  determine  in  what  proportion 
each  contrihufed  to  the  injury,  either  is  I 
responsible  for  the  whole  injury;  and  this 
although,  without  fault  on  his  part,  the 
damages  would  have  resulted  from  the  act 
of  the  other."  But  this  it  seems  was  not 
necessary  to  the  reversal  of  the  judgment. 

The  separation  of  joint  action  from  sev- 
eral actions  is  often  a  matter  of  great  dif- 
ficulty.    In  Timms  v.  Vancouver,   15  B.  C. 
33fl,   where   the   plaintiff   sued   the   defend- 
ant   corporations, — one    beiiiff    a    city,    the 
other  a  railway  company.— for  damages 
his   land,   whereb.y   a   water  course   on  1 
land  was  obstructed  or  its  capacity  dim 
ished  by  the  city  by  its  arrangement  of 
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not  again  enter  the  bed  of  said  Ferry  creelc, 
hut  was  forced  out  of  and  away  from  the 
bed  of  said  stream,  and  npon  public  and 
private  property;  that  the  said  bridge  .  .  . 
and  the  apron  and  conduit  aforesaid  were 
constructed  under  the  supervision  and  co- 
operation of  the  defendant  Simmons  Ware- 
house Company  and  the  defendant  city  of 
Siouz  City,  and  has  been  so  maintained 
and  kept  to  the  present  time.  Prior  to 
the  said  date,  the  defendants  Sioux  City 
Service  Company,  the  Chicago,  Milwaukee, 
t  SL  Paul  Railway  Company,  Chicago  A 
Northwestern  Railway  Company,  Great 
Northern  Railway  Company,  and  city  of 
Siouz  City  had  each  built  and  were  main- 
taining pile  bridges  in  and  over  said  creelc 
at  points  both  to  the  north  and  south  of 

drains,  etc.,  and  by  the  railroad  by  the  erec- 
tion of  a  building,  the  court,  in  declining 

to  direct  the  plaintiff  to  elect  which  of  the 
defendants  he  should  proceed  against,  said: 
"If  there  was  joint  action  by  the  two  de- 
fendants in  the  laying  out  of  a  drainage 
system,  and  that  system  should  prove  to 
have  been  negligently  devised  or  carried  out 
(with,  of  course,  resultant  damage  to  ri- 
parian owners},  the  defendants  would  in 
my  opinion  be  joint  tort  feaeora,  in  which 
case  they  would  be  properly  joined  in  one 
action.  That  being  a  possible  construction 
of  this  statement  of  claim,  this  motion  must 
be  dismissed." 

In- Pickerill  v.  Louisville,  126  Ky,  213, 
100  S.  W.  873,  it  was  alleged  that  the  de- 
fendant city  by  its  manner  of  drainage, 
and  the  two  defendant  railroad  companies 
by  their  constructions,  threw  water  and 
fllth  upon  the  plaintiff's  lot,  causing  him 
injury  by  the  joint  and  several  n^ligence 
of  the  defendants;  that  the  two  railroad 
companies  were  jointly  interested  in  cer- 
tain of  these  constructions,  and  that  their 
wrongful  acta  were  committed  and  done 
with  the  knowledge  and  approval  of  the  de- 
fendant city.  The  court  said:  "There  w&a 
no  misjoinder  of  parties  or  of  actions.  Ac- 
cording to  the  allegations  of  the  petition, 
and  much  of  appellant's  testimony,  all  the 
appellees  were  wrongdoers,  as  by  their  joint 
and  several  acta  and  conduct  appellant's 
property  was  injured.  If  the  averments 
of  the  petition  are  true,  and  appellant's 
testimony  can  be  relied  on,  all  contributed 
in  some  material  measure  to  the  injuries 
complained  of.  The  injuries  resulted  from 
the  diversion  of  the  water  from  its  natural 
course,  and  the  accumulation  of  an  unusual 
quantity  of  it  upon  appellant's  lot.  If  this 
was  caused  in  part  by  the  acta  of  each  of 
the  appellees,  and  the  entire  volume  of 
water  produced  by  their  joint  and  concur- 
ring negligence  inflicted  the  injury,  unques~ 
tionably  it  was  inflicted  by  the  oombined 
or  joint  action  of  all  three  of  them;  there- 
fore  they  are  jointly,  as  well  ae  severally, 
liable."  See  also,  as  to  pollution  of  stream, 
cases  cited  in  note  in  24  L.R.A. (N.S.I  1186. 
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plaintiiTa  place  of  buBineu,  and  in  building 
■nd  mftintiuniiig  the  said  bridgca  they  had 
driTeQ  leverkl  hundred  large  piles  in  the 
banka  smd  bed  of  the  atream,  and  bad  built 
pieiB  therein,  and  each  1b  still  maintaining 
the  aaid  bridges,  piles,  and  piers.  Prior  to 
tbe  said  date,  the  other  defendants  liad  each 
eanttmefed  buildings  between  Fourth  and 
Fifth  Bti«eta  on  the  hanks  and  bed  of  the 
treek,  and  in  the  construction  thereof  tlie; 
bad  deposited  large  quantitias  of  rock, 
stone,  and  cement  adjacent  to  their  build- 
ings, thns  lessening  the  oarrjing  capacity 
ti  tite  stream. 

"The  plaintiff  alleges  that  the  said 
bridges,  buildings,  and  other  structures 
were  so  improperly,  unskilfully,  and  negli- 
gently  constructed  and  placed  in  the  clian- 

— damages  by  animals  of  different  owners. 

In  Nohre  t.  Wriglit,  98  Minn.  477,  108 
N.  W.  865,  8  Ann.  Gas.  1071,  where  the 
^intifl  bronght  an  action  for  sheep  killed 
by  defendants  dogs,  the  court  said:  "The 
complaint  alleged  that  the  two  dogs  Vere 
owned  and  in  the  possession  of  the  defend- 
ants herein,'  but  tiie  evidence  very  clearly 
ihowed  that  one  dog  belonged  to  the  de- 
fendant George  Wright,  and  the  other  to 
the  defendant  William  Wright.  The  com- 
mon-law rule  is  that,  where  domestic  ani- 
mals of  different  owners  unite  in  commit- 
ting an  injury,  the  wrong  is  not  the  joint 
wrong  of  the  owners,  but  each  owner  is 
liable  separately  for  the  damages  done  by 
hie  owD  animal.  Separate  owners  of  several 
animals  are  not  jointly  liable  for  damages 
done  by  them  all  at  the  same  time." 

Where  two  dogs  attacked  and  killed 
tbeep,  in  an  action  against  the  owner  of 
one  of  the  dogs,  there  was  evidence  that 
he  killed  one  of  the  sheep,  and  the  court 
gave  judgment  for  the  value  of  that  sheep 
and  for  the  value  of  one  half  of  the  other 
sheep  killed;  and  this  was  affirmed  by  an 
evenly  divided  court.'  Williams  t.  Wood- 
worth,   32  N.  8.  271. 

So,  the  owner  of  trespassing  sheep  may 
Ebow  that  the  cattle  of  the  nlaintiff  and 
others  were  grazing  on  the  land  at  the  time 
cf  the  alleged  trespass,  and  did  part  of  the 
damage  complained  of,  as  he  is  liable  only 
for  the  mischief  done  by  his  sheep,  and  not 
for  that  done  by  the  animals  of  others. 
Pacific  Livestock  Co.  v,  Murray,  45  Or.  103, 
78  Pae-  1079. 

In  Wood  V.  Snider,  187  N.  T.  28,  12 
LR-A.(N.S.)  912,  79  N.  E,  858,  where  a 
drore  of  cattle  owned  by  several  persons 
in  sererally,  and  attended  by  their  owners 
and  others,  trespassed  on  the  plaintiff's 
lands,  and  the  evidence  justified  a  flndin); 
that  tbey  all  did  equal  damage,  it  was  held 
that  the  defendant,  the 'owner  of  part  of 
the  tattle,  was  liable  for  such  part  of  the 
whole  damage  as  his  cattle  bore  to  all  the 
cattle. 

Bnt  where  there  is  concert  of  action  the 
rale  is  otherwise.  In  Martin  t.  Earrell,  SB 
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nel  of  the  creek,  that  do  adequate  space  was 
left  for  the  free  and  unobstructed  passage 
of  the  water,  and,  throi^h  the  narrowing 
and  restricting  of  the  channel  of  the  creek 
in  this  manner,  and  by  the  catching  and 
lodgment  of  great  quantities  of  d^bru  and 
drift  by  the  piles,  piers,  girders,  walls,  and 
projections  of  said  bridges,  conduit,  build- 
ings, and  other  structures,  caused  the  over- 
Qow  of  the  waters  of  ihe  creek  and  the  fiood- 
ing  of  the  plaintiff's  premises.  The  plain- 
tiff further  alleges  in  its  petition  that, 
had  the  stream  been  kept  free  from  olxitrna- 
tions,  its  waters  would  have  remained  in 
the  channel  of  the  stream,  and  would  have 
flowed  into  the  Missouri  river  without  dam- 
age to  the  plaintiff;  that  the  defendants 
knew  or  should  have  known  of  the  obstruc- 

App.  Div.  177,  72  N.  Y.  Supp.  934,  it  ap- 
peared  that  the  two  defendants  and  two 
other  persons  coming  hack  from  horse  rid- 
ing found  that  tbe  stable  man  of  the  de- 
fendants was  away,  and  thereupon  the 
horses  of  the  Farrells  and  of  one  of  the 
other  riders  were  put  in  a  lot  where  the 
plaintiff's  horse  was  rightfully  pasturing, 
the  locked  gate  of  which  was  opened  by 
drawing  the  staple.  Later  the  plaintiff's 
horse  was  found  to  be  injured.  The  court 
said:  "The  three  horses  were  heard  in  the 
lots  with  the  plaintiff's  horse  during  the 
night,  and  they  were  seen  there  during  the 
early  port  of  the  following  day.  One  of 
the  three  horses  was  seen  to  kick  at  the 
forward  part  of  the  plaintiff's  horse,  and 
the  plaintiff's  horse  started  away  limping 
on  the  left  foreleg.  Subsequently,  the  plain- 
tiff found  his  horse  in  the  lot  with  an  in- 
jury on  the  left  foreleg.  .  .  .  This  ac- 
tion is  brought  against  the  defendants  for 
damages  to  the  plaintiff's  horse.  It  is  an 
action  far  a  wrong.  The  wrong  consists 
in  putting  the  horses   into  the  field  where 

flaintiff's  horse  was  rightfully  pasturing, 
t  was  a  single  wrongful  act,  although  sev- 
eral were  concerned  therein.  This  case 
does  not  depend  upon  the  ownership  of  the 
horses,  nor  as  to  whether  they  were  known 
to  be  vicious.  The  rule  that  each  person  is 
liable  only  for  damaees  done  by  hie  own 
animal  does  not  apply.  If  the  injury  to 
the  plaintiff's  horse  was  one  fairly  to  have 
been  anticipated  from  the  wrongful  act  of 
turning  the  three  horses  into  the  lots,  then  - 
all  persons  participating  in  the  wrong  were 
joint  wrongdoers."  Ju(1f;ment  against  one 
of  the  defendants  was  affirmed,  but  judg- 
ment against  the  other  defendant  was  re- 
versed by  lack  of  evidence  that  he  took  part 
in  turning  the  horses  into  the  lot. 

In  an  action  for  trespass  on  lands  by  the 
defendant's  cattle,  where  the  facts  are  not 
reported  bo  that  the  exact  nature  of  the 
situation  can  appear,  the  court  said;  "The 
defendants  were  in  the  joint,  or  at  least 
common,  occupation  of  an  adjoining  cattle 
range,  and  each  of  them  owned  animals 
going  to  make  up  a  herd  that  pastured  the 
range  and  that  committed  the  trespass  and 
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tions  which  were  being  placed  in  the  Btream, 
and  maintained  there,  and  that  they  would 
render  the  carrying  capacity  □!  the  creek 
insufficient;  that  they  would  divert  tbe 
waters  of  the  stream,  and  cause  it  to  over- 
Bow,  to  the  injury  of  the  plaintiff  and 
others;  that  the  construction  and  mainte- 
nance-oC  the  laid  obstructions  constituted 
ao  untawful  obstruction  of  the  creek,  and 
the  obstnictiona  united  in  their  effect  and 
results  and  caused  the  diversion  of  the 
wat«TB  of  the  creek,  and  constituted  a 
public  and  common  nuisance,  in  violation 
of  both  public  and  private  rightsj  and  that 
the  defendants,  h;  the  exercise  of  reason- 
able care  and  diligence,  should  have  known 
that  the  structures  would  combine  and 
unite  in  obstructing  the  stream,  and  would 


constitute  a  public  nuisance,  in  violation  of 
both  publio  and  private  rights.  By  the 
flooding  of  the  plaintiff's  premises,  it  was 
damaged,  so  it  alleges,  in  the  sum  of 
$20,000,  for  which  it  demands  judgment, 
and  that  the  obstruction  maintained  by  the 
defendants,  and  each  of  them,  be  adjudged 
to  constitute  nuisances,  and  an  order  be 
made  directing  the  abatement  thereof." 

The  principal  question  presented  under 
the  motions  of  the  moving  defendants  is 
whether,  npon  the  showing  of  the  petition,  a 
joint  liability  of  the  defendants  is  made 
to  appear.  If  the  facts  pleaded  show  only 
a  several  liability,  and  not  a  joint  liabili^, 
then  the  motions  were  properly,  sustained. 
The  appellant  contends  for  the  application 
of  the  rule  that,  where  an  injury  is  caused 


inflicted  the  damage  complained  of,  and  for 
which  the  recovery  was  bod."  It  wos 
held  that  the  defendants  were  jointly  lia- 
ble. Wilson  V.  White,  77  Neb.  3G1,  124 
Am,  Bt.  Rep.  8E2,  109  N.  W.  387. 

Suits  to  restrain  tort  feasors. 

See  also  note  in  0  L.R.A.(NJ8.)   1149. 

As  heretofore  stated,  the  courts  show 
greater  liberality  in  allowing  the  joining 
of  tort  feasors  in  suits  to  restrain  their 
wrongful  acts,  than  in  actions  for  damages. 

In  State  ex  rel.  Federal  Lead  Co.  v.  Dear- 
ing,  —  Mo.  — ,  148  S.  W.  818,  it  appears 
that  an  action  was  begun  by  the  owner  of 
land  upon  a  river,  to  enjoin  the  relator  and 
several  other  parties  from  polluting  the 
waters  of  the  stream  by  discharging  into 
it  certain  substances  from  their  various 
mines  and  mills,  and  that  the  relator 
brought  a  writ  of  prohibition  to  prevent 
the  judge  from  going  on  with  the  case.  In 
dismissing  the  writ,  the  court  said:  "It 
does  not  appear  from  the  petition  that 
whatever  was  done  by  the  several  defend- 
ants toward  polluting  the  stream  was  done 
independently.  In  other  words,  each  de- 
fendant has  its  own  separate  milling  plant, 
and  the  refuse  from  them  is  placed  into 
the  stream  by  the  several  defendants  in  the 
ordinary  and  usual  manner  of  doing  their 
respective  work.  One  defendant  had  noth- 
ing to  do  with  the  work  and  doings  of  the 
other.  But,  on  the  other  hand,  the  petition 
cliarges  that  the  combined  wrongful  doings 
of  all  defenilants  has  produced  the  present 
condition  of  the  river,  and  has  therefore 
produced  the  nuisance  sought  to  be  abated. 
.  .  .  There  is  a  marked  distinction  be- 
tween actions  in  equity  and  actions  at  law 
in  cases  of  this  character.  If  the  plaintiff, 
Steinmets,  had  sued  these  five  defendants 
for  damages  rcaulting  to  his  property  by 
reason  of  their  alleged  separate  acts,  the 
cause  of  action  stated  would  be  a  sepsrable 
cause  of  action,  because  each  defendant 
would  only  be  liable  for  such  proportionate 

Eart  of  the  whole  dnmai^  as  it  had  done 
y  reason,  of  its  individual  wrongful  act. 
Better  stated,  each  defendant  would  only 
40  L.R.A(N.S.) 


be  liable  to  plaintiff  for  such  damage  as 
its  individual  wrongful  acts  had  occasioned. 
But  in  equity  wLere  the  purpose  of  the  ac- 
tion is  to  abate  the  nuisance  which  pro- 
duces the  injury,  and  thereto  restore  the 
stream,  the  rule  as  to  joinder  of  parties  is 
different.  In  such  cases  each  party  con- 
tributing in  any  way  to  produce  the  pollu- 
tion of  the  stream  is  a  proper  party  de- 
fendant, and  no  separable  causa  of  Mtion 
stated.  In  a  note  to  the  case  of  Warren 
V.  Parkhurst,  6  L.R.A.(N.S.)  1149,  the 
learned  aunotator  has  clearly  drawn  the 
distinction."  (The  court  then  quotes  the 
note.) 

In  Madison  v.  Ducktown  Sulphur,  Cop- 
per A  Iron  Co.  113  Tenn.  331,  83  8.  W.  858, 
where  several  plaintiffs  sued  two  defend- 
ants for  an  injunction  based  on  the  ground 
of  nuisance,  in  that,  in  the  operation  of 
their  plant  in  the  course  of  reducing  cop- 
per ore,  large  volumes  of  smoke  were 
emitted  which  descended  upon  the  surround- 
ing lands  and  injured  trees  and  crops,  and 
rendered  the  homes  of  the  complainants  less 
comfortable  and  their  lands  less  profitable 
than  before,  the  court  saidr  "The  rule  is 
that  two  or  more  persons  may  uuite  in  a. 
bill  to  enjoin  a  nuisance,  although  their 
lands  are  separate  and  distinct  from  each 
other,  where  it  appears  that  the  lands  of 
all  are  affected  in  substantially  the  same 
way  by  the  nuisance  complained  of.  .  .  . 
So,  when  several  persons,  acting  independ- 
ently, combine  to  produce  a  nuisance,  such 
persona  may  be  joined  as  defendants  in  a 
suit  for  injunctive  relief.  .  .  .  But 
there  can  be  joinder  neither  of  complain- 
ants nor  of  defendants  for  the  purpose  of 
recovering  damages  for  the  injuries  caused 
by  such  nuisance."  But^an  injunction  was 
denied  conditionally. 

In  Wood  V.  Sutcliffe,  18  Jur.  75,  2  Sim. 
N.  S.  183,  21  L.  J.  Ch.  N.  S.  253,  the  court 
was  of  the  opinion  that  it  would  be  no 
answer  to  a  claim  for  an  injunction  for 
polluting  the  waters  of  a  stream,  that  other 
parties  also  were  polluting  it. 

So,  in  Crotslev  v.  Lighttowler,  L.  R.  3 
Eq.  279,  the  court,  while  it  is  sUted  that 
the  point  was  not  necessary  for  the  deci- 
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h)  a  third  penon  hj  the  eoncorriiig  wrong- 
fill  *et»  of  othen,  e»ch  and  all  aueh  wrong- 
ioen  ar*  aererally  andiointl;  liabl«  for 
the  inJTuy  thus  inflicted.  As  to  the  general 
itatement  of  thia  rule,  there  la  no  difficulty. 
All  anthoritiea  concur  in  it.  But  in  the 
ippliation  of  thia  rule  to  the  concrete  case 
diSenlt^  Iiaa  often  been  ancountered,  and 
direraitj  of  opioiou  has  arisen.  Such  is 
the  form  of  the  controversy  here.  It  U 
ctfC  claimed  in  the  petition  that  there  was 
uij  fonoert  of  action  in  the  erection  of 
tlie  ni^ed  aaiaancc*  b;  the  defendants, 
nor  that  there  was  any  concurrence  of 
urtion  in  either  place  or  time.  Some  of  the 
defendants  tioilt  bridges  across  the  streajn 
at  differ^t  points  thereon.  OtberB  built 
rtructnres   upon  its  banks,  and  encroached 


upon  its  capacity.  But  each  acted  inde- 
pendently and  for  himself  alone.  Because 
of  the  lack  of  concert,  appellees  contend 
that  each  ia  liable  only  for  his  own  wrong 
and  the  consequences  thereof.  The  appel- 
lant contends  that  tlia  rule  referred  to  may 
apply  even  though  there  be  no  prior  con- 
cert of  action.  A  familiar  illuBtration  of 
■uch  an  application  ia  a  case  wherein  a 
collision  may  occur  between  trains  owned 
and  operated  independently,  and  as  a  re- 
sult of  the  independent  and  leparat*  n^li- 
gence  of  the  persons  in  control  of  the  re- 
spective trains.  In  such  a  case,  both  par- 
ties are  held  liable  for  the  injuries  result- 
ing from  the  collision.  Again,  the  appli- 
cation of  the  rule  has  been  denied  in  many 
cases  where  concurring  nigtigencea  have  con- 


■ion  under  the  facts,  was  of  the  opi: 
ttat  it  WAB  no  answer  to  an  applicatioi 
eajoin  a  man  from  polluting  a  stream  that 
otbera  were  also  polluting  the  stream,  and 
that  an  injunction  against  him  would  not 
make  the  irater  clear. 

In  Cowan  t.  Buccleuch,  L.  R.  S  App.  Gas. 
344,  it  WKB  held  that  it  was  proper  practice 
under  the  Beot4:h  law  to  join  in  one  action 
for  an   injunction  independent  polluters  ol 

iB  Blatr  T.  Deakin,  ST  L.  T.  N.  S.  S22, 
m  granting  an  injunction  against  a  manu- 
fictnier  for  polluting  a  stream,  the  cogrt 
coesidered  that  it  was  shown  that  the  de- 
fendants' acta  alone  were  polluting  tbe 
water,  but  diacussed  the  question  whether 
the  action  wonld  lie  if  the  pollution  caused 
by  the  defendanta  was  by  itself  not  ma- 
terial, and  aaid;  "Given,  first,  the  fact 
that  the  amonnt  of  pollution  brought  in  by 
the  defendsbnla  is  such  that  by  itself  it 
soald  not  mffieiently  injure  this  water  as 
t»  make  it  unfit  for  bleaching  at  the  works 
or  either  of  the  plaintiffs;  but  given  also 
'itt  fact  that  the  amount  poured  in  by  the 
jefcndanta,  together  with  the  amount 
penred  in  by  their  father  at  his  works,  is 
unugh  to  produce  the  condition  of  things 
vhieh  actually  exists, — namely,  that  the 
water  at  tbe  plaintiifa'  works  is  unfit  for 
bleaching, — now,  is  it  the  law  that,  sup- 
pcalng  it  ia  impossible  to  aar  that  any  one 
of  those  persons  pours  into  this  stream 
fonl  matter  enough  by  itself  to  create  a 
nniaance,  but  that  what  they  all  pour  in 
together  does  create  a  nuisance,  that  the 
pliintiffa  («nnot  aue  any  one  of  thera  t  If 
titst  were  ao,  I  suppose  a  plaintiff  who 
'wt  that  wbicb  is  hia  natural  right— namo- 
'■t.  to  hare  the  water  of  the  stream  pass  in 
its  original  pure  condition — might  lose  that 
ri;^  entirely  by  the  combined  action  of  a 
rmiber  of  manufactures  above  him.  They 
■■(rtit  all  lau^h  at  him  and  aay,  Tou  can- 
Mt  rue  any  one  of  us  because  you  cannot 
;>n>Te  that  wbat  each  one  of  us  does  would 
ct  itself  be  enough  to  cause  you  damage." 
All  I  can  oboerve  is  that,  in  my  opinion,  it 
*oDld  be  a  most  unjuet  law  if  there  were 
fiKb  a  law."  He  said,  further,  if  the  ri- 
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parian  owner  finds  that  the  bad  condition 
was  produced  by  the  combined  acts  of  a 
number  of  riparian  proprietora  above  him, 
ia  he  without  remedy!  Has  he  no  remedy 
because  each  oM  of  them  can  say:  'It  was 
not  my  doing.  I  only  contributed  a  part, 
and  the  part  I  did  contribute  was  not 
enough  to  do  you  damageT'  I  put  another 
illustration  during  tlie  course  of  the  argu- 
ment which  has  not  been  answered  to  my 
satiafaction.  Suppose  that  there  were  only 
two  polluting  sources;  suppose  that  one  of 
two  manufacturers  sent  in  a  particular 
chemical  which  of  itself  would  do  no  kind 
of  harm,  and  tben  that  the  other  below  him 
sent  in  another  chemical  which  of  itself 
would  do  no  kind  of  harm;  suppose  that 
the  combined  effect  of  those  two  chemicals 
— and  tbe  thing  ia  quite  possible — would 
be  such  that  the  stream  would  become  poi- 
soned and  quite  unusable  for  any  domestic 
or  manufacturing  use,  would  neither  of 
those  manufacturers  be  liable?  I  have  no 
hesitation  in  saying  that  in  my  opinion  e 
man  so  injured  has  distinctly  a  right  to 
take  the  several  persona  who  injure  him 
in  detail  and  to  say,  'I  am  suffering  from 
the  combined  acts  of  all  of  you;  if  I  can 
prove  that  each  one  of  you  contributes  to 
that  result  which  is  damaging  me,  I  have 
a  right  to  sue,  and  a  right  to  ask  the  court 
to  prevent  each  of  you  from  sending  in  his 
contribution  to  that  which  in  the  aggre- 
gate does  me  damage,' " 

In  Sammona  v.  Glove rsv  11  le,  decided  in 
IBOl,  34  Misc.  459,  70  N.  Y.  Supp.  284, 
aflirmed  in  87  App,  Div.  628,  T4  N.  Y.  Supp. 
1145,  175  N.  Y.  348,  67  N.  E.  822,  it  was 
held  that  where  a  ci^  had  injured  the 
plaintiff  by  throwing  its  sewer  into  a 
stream,  he  waa  entitled  to  injunctive  relief 
against  the  city,  although  there  were  tan- 
neries and  another  city  which  also  con- 
tributed to  tbe  pollution  of  the  water,  as 
he  was  not  required  to  sue  them  all  at  once; 
but  tbe  judgment  was  framed  in  such  a 
way  as  to  give  the  city  an  opportunity  to 
apply  to  the  legia'ature  for  leave  to  con- 
demn the  land  before  it  bei^ume  operative. 
Compare  Whalen  t.  Union  Bag  &  Paper 
Co.  infra.  ^|^^ 
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tributed  to  an'  injnij  without  concert'  of 
action  on  the  part  of  the  nrongdoera.  The 
moBt  frequent  illuetration  of  this  holding 
is  to  be  found  in  caaei  of  nuisance  vherein 
different  parties  have  independently  con- 
tributed to  the  pollution  of  the  atmosphere, 
OT  to  the  pollution  of  a  stream  bj  sewage 
or  otherwise,  or  to  the  obstruction  of  • 

Appellant  introduces  the  discussioii  at 
this  point  with  the  folio  wing  quotation 
from  Cooley  on  Torts,  *163:  "Where  sev- 
eral persona  unite  in  an  act  which  con- 
stitutes a  wrong  to  another,  intending  at 
the  time  to  commit  it,  or  doing  it  under 
circumatauces  which  fairljr  charge  tliem 
with  intending  the  consequences  which  fol- 
low, it  is  a  very  reaaonahle  and  just  rule 
of  law  which  compels  each  to  assume  and 
bear  the  responaihility  of  the  misconduct 
of  all.  To  require  the  party  injured  to  as- 
certain and  point  out  how  much  of  the 
injury  was  done  by  one  person  and  how 
much  by  another,  or  what  share  of  re- 
sponsibility is  fairly  attributable  to  each  as 
between  themselves,  and  to  leave  this  to 
be  apportioned  among  them  by  the  jury 
according  to  the  mischief  found  to  have 
been  done  by  each,  would,  in  many  cases,  be 
equivalent  toa  practical  denial  of  justice. 
The  law  does  not  require  this,  but,  on  the 
other  hand,  permits  the  party  injured  to 
treat  all  concerned  in  the  injury  as  con- 
stituting together  one  party,  hy  their  joint 
co-operation  accomplishing  certain  injurious 
results,  and  liable  to  respond  to  him  in  a 
gross  sum  as  damages." 

Ab  against  this,  the  appellees  quote  the 
same  authority,  3d  ed.  *10S :  "But  where 
different  proprietors  on  a  stream,  each  act- 
ing independently  and  for  bis  own  pur- 
poses, eondnct  filth  or  refuse  into  the 
stream  from  their  respective  estates,  they 
ore  held  not  to  be  jointly  liable.    So,  where 


several  proprietors  drain  their  prcmLses  into 
the  same  ditch  or  water  way,  and  the  com- 
bined waters  Hood  or  otherwise  damage  a 
lower  proprietor.  But  it  would  be  other- 
wise, if  there  was  some  concert  of  action, 
as  if  they  joined  in  constructing  or  main- 
taining the  ditch.  The  same  rule  applies 
to  the  pollution  of  the  atmosphere  as  to 
the  pollution  of  a  stream.  And  where  dif- 
ferent factories  or  works  owned  and  carried 
on  hy  different  proprietors  each  discharge 
volumes  of  smoke  and  gases  into  tb^fatmos- 
phere,  which  mingle  and  spread  over  the 
surrounding  territory,  injuring  vegetation 
and  alTecting  the  health  and  comfort  of 
those  who  live  in  the  vicinity,  each  pro- 
prietor is  liable  only  for  the  pt%portion  of 
the  damage  caused  by  him,  and  not  jointly 
and  severally  for  the  entire  damage." 

Our  own  cases  are  committed  to  the  doc- 
trine that  a  parly  who  wrongfully  pollutes 
the  atmosphere,  or  who  so  pollutes  a  stream, 
is  liable  for  the  extent  of  the  injury  caused 
by  his  wrongful  act,  and  that  he  ia  not 
jointly  liable  with  other  parties  who,  act- 
ing independently,  may  also  be  guilty  at 
the  same  time  of  the  same  kind  of  pollution. 
Loughran  7.  Des  Moines,  72  Iowa,  382,  34 
N.  W.  172;  Hariey  v.  Merrill  Brick  Co.  83 
Iowa,  73,  48  N.  W.  1000;  Bowman  v. 
Humphrey,  124  Iowa,  744,  100  N.  W.  854, 
Id.,  132  Iowa.  234.  6  1,.R.A.{N.S.)  1111, 
109  N.  W.  714,  11  Ann.  Cos.  131. 

In  tbe  Bowman  Case  last  cited,  it  is  said: 
"Now,  while  the  doctrine  here  stated  is 
undoubtedly  correct  as  applied  to  an  ap- 
propriate state  of  facts,  it  is  not  difficult 
to  see  that  it  is  misapplied  under  circum- 
stances such  as  are  here  presented.  Joint 
liability  of  wrongdoers,  each  for  ali  and 
all  for  each,  exists  only  where  the  wrong 
itself  is  joint.  If  the  separate  wrongful 
acts  of  two  or  more  persons   acting   inde- 


But  in  Whnlen  v.  Union  Bag  &  Paper  Co. 
146  App.  Div.  1,  129  N.  Y.  Supp.  301,  in 
reversing  a  judgment  for  the  plaintiff  in 
an   action   to   restrain  the   defendant   from 


for  damages,  the  court  stated  that  the  dam- 
ages sustained  by  the  plaintiff  were  in- 
significant in  comparison  with  the  damage 
that  the  defendant  would  suffer  if  obliged 
to  discontinue  its  mill;  that  the  stream 
was  also  polluted  by  other  mills,  one  in 
particular,  and  that  the  injunction  would 
not  clear  the  stream;  and  that  the  damages 
had  not  been  apportioned  so  as  to  charge 
the  defendant  merclv  with  the  damage 
which  it  had  caused,  and  said:  "The  judg- 
ment should  be  modified  by  eliminating  that 
part  granting  an  injunction  and  providing 
that  the  plaintiff  mav  at  any  time  apply 
at  the  foot  of  the  jndffment  for  an  Injunc- 
tion, upon  showing  that  otherwise  the  creek 
ie  reasonably  pure,  or  that  the  other  par- 
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ties  illegally  contaminating  it  are  properly 
enjoined  or  have  ceased  to  pollute  the  same, 
and  that  upon  showing  such  facts  and 
making  it  appear  that  the  ends  of  justice 
so  require,  an  injunction  substantially  as 
mentioned  in  the  judgment,  or  such  tu  the 
court  may  direct,  shall  issue,  or,  at  the 
plaintiff's  election,  that  he  may  take  such 
action  for  such  other  or  further  relief  as 
he  may  be  advised,  on  account  of  any  in- 
jury to  his  property  hereafter  occurring; 
and  the  judgment  is  reversed  upon  the  law 
and  facts  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event,  unless  plain- 
tiff stipulates  to  reduce  the  damages  to 
$100  per  year,  in  which  case  the  judgment 
is  so  modified,  and  as  modified  hereby  af- 
firmed, without  costs  to  either  party."  The- 
damages  awarded  in  the  trial  court  were 
about  ¥312  per  year;  Betts,  J.,  dissented 
and  cited,  among  other  cases.  Sammons  v. 
Gloversville,  supra.  B.  B.  B, 
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pcndentlj,  trithout  cont^ert,  p1i.ii,  or  agree- 
ment, unite  to  cause  injur;  to  another,  bucIi 
penoaa  are  not  joint  wrongdoers  vithin  tlie 
neaning  of  the  law,  and  each  ia  liable  to 
the  injared  party  far  only  so  much  of  laid 
injury  aa  is  chargeable  to  hia  own  separate 
individual  act.  Bonte  v.  Poetel,  109  Kj.  64, 
51  L..R.A.  187,  S8  S.  W.  536;  Sparkman  v. 
Swift,  SI  Ala.  231,  S  So.  160;  Bard  v.  Yolin, 
M  P*.  482;  I*  France  t.  Krayer,  42  Iowa, 
143;  Harley  v.  Merrill  Brick  Co.  83  Iowa, 
79,  48  N.  W.  1000;  De  Donate  v.  Morrison, 
im  Ilo.  681,  61  8.  W.  641;  Little  Schuykill 
N'aT,  R.  A.  Coal  Co.  t,  Richards,  57  Pa, 
ItZ,  9B  Am.  Dec  ZOS;  Wiest  t.  Electric 
Traction  Co.  (Wiest  t.  Philadelphia)  800 
Pa.  148,  58  L..II.A.  066,  49  Atl.  801;  Lull 
T.  Fax  ft  W.  Improv.  Co.  10  Wia.  101.  Ab 
taggemtBd  by  the  Pennsylvania  court,  if  the 
tort  of  the  parties  was  several  when  com- 
tnttted,  it  did  not  become  joint  because  of 
tiie  onion  of  the  consequences  of  the  several 
torta  in  prodacin^  an  injury.  Wiest  v. 
Eleetrie  Traction  Co.  supra;  Gallaglier  v. 
KeumeT«r,  144  Pa.  609,  27  Am.  St.  Kep. 
S7a,  22  Atl.  970. 

In  the  Harley  Case,  83  Iowa,  73,  48  IT.  W. 
1000,  it  is  said :  "It  is  well  settled  that  each 
peraon  who  act«  in  maintaining  a  nuisance  ia 
liable  for  the  reaulting  damage.  If  he  act 
independently,  and  not  in  concert  with 
cthcra,  be  ia  liable  for  the  damages  which 
result  from  his  own  act  only.  Loughran  t. 
Dm  Moinefl,  72  Iowa,  386,  34  N.  W.  172; 
Fergnaon  r.  Firmenich  Mfg.  Co.  77  Iowa, 
578,  14  Arn  St.  Rep.  319,  42  N.  W.  448; 
Slogg7  ▼.  Dilworth,  38  Minn.  179,  8  Am. 
SL  Bep.  656,  36  N.  W.  461;  Selliclc  v.  Hall, 
47  Conn.  273;  Evans  v.  Wilmington  A  W. 
R.  Co.  06  K.  G.  46,  1  S.  E.  fi29;  3  Suther- 
land, Damages,  425;  1  Addison,  Torts,  364; 
Gould,  Waters,  §§  222,  398;  Wood,  Kui- 
sancea,  §  831.  And  the  fact  that  it  is  diffl- 
mlt  to  measure  accurately  the  damage 
whi^  troM  caused  by  the  wrongful  act  of 
rach  contributor  to  the  aggregate  result 
does  not  affect  the  rule,  nor  make  any  one 
liable  for  tbe  acts  of  others.  Chipman  v. 
Palmer,  77  N-  Y.  63,  33  Am.  Rep.  666;  Lull 
».  Fox  ft  W-  Improv.  Co.  19  "Wis.  101.  .  It 
ii  said  tbat  a  different  rule  applies  to 
■moke  tban  to  other  nuisances,  for  the  rea- 
«on  that  it  ia  much  more  common,  and  in 
maoT  citiea  not  to  be  avoided.  We  know 
of  no  reason  why  the  rule  under  con- 
s^ration  abonld  not  be  applied  to  all  nui- 
Mnees,  wbether  due  to  smoke,  smell,  water, 
g>a,  noise,  or  other  of  the  common  sources 
of  naisanee.  See  2  Thomp.  Trials,  g  1S09 ; 
Crump  T.  I^ambert,  L.  R.  3  Eq.  412,  16 
Week.  Hep.  417." 

In  tbe  £<oughran  Case,  72  loiva,  380,  34 
K.  W.  172,  it  was  said:  "It  was  surely 
the  right  of  the  defendant  to  show  that  the 
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damages  to  the  plaintiff  resulted  from  other 
causes  than  that  upon  which  hs  founded 
liis  action;  and  it  was  competent  for  the 
city  to  show  that  tba  sewer  was  not  the 
cause  of  atl  the  damages  complained  of,  and 
thus  mitigate  the  damages  complained  of  in 
the  action.  If  several  persoiu  drain  their 
premises  into  the  same  ditch,  the  waters  of 
which  are  discharged  near  the  premises  of 
another,  and  produce  an  injury  either  to  his 
estate  or  to  its  comfortable  enjoyment,  each 
of  the  persons  so  using  the  drain  is  liable 
For  the  damage  occasioned  by  his  act;  but 
he  ia  not  liable  for  tlie  damage  caused  1^ 
others.  Chipman  v.  Palmer,  9  Hun,  fil7, 
77  N.  Y.  61,  33  Am.  Rep.  666;  Eeyes  t. 
Little  York  Gold  Washing  t  Water  Co. 
53  Cal.  724,  14  Mor.  Min.  Rep.  95." 

No  cases  are  cited  to  us  which  mn 
counter  to  the  above,  except  certain  Indiana 
cases  and  one  case  from  West  Virginia, 
vie.,  South  Bend  Mfg.  Co.  v.  Liphart,  12 
Ind.  App.  186,  39  N.  E.  908;  Valparaiso  ▼. 
Moffitt,  12  Ind.  App.  260,  S4  Am.  St.  Rep. 
522,  39  N.  E.  D09;  West  Muncie  Strawboard 
Co.  V.  Slack,  164  Ind.  21,  72  N.  B.  879; 
Day  T.  Louisville  Coal  k  Coke  Co.  60  W. 
Va.  27,  10  L.R.A.(N.8.)  187,  63  8.  E.  776. 
Reference  will  be  made  to  these  cases  later 
herein.  Other  cases  are  cited  by  appellant, 
but  they  bear  only  remotely  upon  tbe  pre- 
cise question  here  involved. 

In  Irvine  v.  Wood,  61  N.  Y.  224,  10  Am. 
Rep.  603,  the  action  was  for  damages  lor 
injnries  wliich  resulted  to  plaintiff  from 
falling  into  a  coal  hole  in  the  sidewalk. 
It  was  held  tliat  both  the  landlord  and  the 
tenant  in  possvasion  were  responsible  for 
the  nuisance,  and  were  jointly  liable  to 
the  plaintiff  for  his  injuries. 

In  Slater  v.  Iilersereau,  64  N.  T.  138,  the 
contractor  and  his  subcontractor,  while  at 
work  upon  a  building,  each  separately  al- 
lowed water  to  run  in  such  a  way  as  to 
injure  a  neighboring  building.  In  a  suit 
against  the  contractor  alone,  he  was  held 
Uable  for  the  entire  damage. 

In  Simmons  v.  Everson,  124  N.  Y.  819, 
21  Am.  St.  Rep.  676,  26  N.  E.  911,  three 
defendants  were  held  jointly  liable  for 
damages  for  the  killing  of  a  pedestrian 
upon  the  sidewalk,  by  reason  of  the  falling 
of  a  wall  upon  him.  The  defendants,  Lloyd 
Pierce,  and  Everson,  were  the  several  own- 
ers of  three  adjoining  and  parallel  lots  upon 
which  B  building  was  constructed,  consti- 
tuting three  separate  storerooms,  each  be- 
ing 22  feet  wide.  One  continuous  front 
wall  was  made  for  the  three  stores,  and  the 
partition  walls  were'  joined  thereto.  After 
a  Bre  which  destroyed  the  rest  of  the  struc- 
ture, this  front  wall  was  left  standing.  It 
was  in  a  damaged  condition,  and  was  lean- 
ing toward  tlie  street.    Its  conatruotion  and 
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conditioD  Vere  such  tbat  the  falling  of  b 
part  thereof  would  naturall;  carry  down  tlie 
rest  of  it.  At  the  time  of  itt  final  collapse, 
it  flnt  gave  vaj  at  the  partition  line  be- 
tween Lloyd  and  Fierce,  and  tbe  whole  wall 
thereupon  fell.  That  part  of  the  wall  oppo- 
site tbe  lots  of  Pierce  and  Everaon  fell  upon 
the  decedent.  No  part  of  the  material  of 
Lloyd's  part  of  the  wall  fell  upon  the  de- 
cedent. It  waB  held  tliat  the  relatione  of 
the  three  defendants  to  the  wall  in  quea- 
tion  were  such  as  to  r«nder  them  each 
and  all  reaponaible  for  its  condition  as  a 
nuisance,  and  that  they  were  jointly  .liable 
for  the  injury. 

In  Bryant  t.  Bigelow  Carpet  Co. 
Mass.  491,  there  was  a  claim  of  concert  ot 
action  between  the  two  defendants.  There 
was  no  claim  of  joint  liability  independent 
of  such  alleged  concert  of  action.  The 
same  ia  true  of  Consolidated  Ice  Mach. 
Co.  T.  Keifer,  134  111.  431,  10  L.R.A.  898, 
23  Am.  St.  Rep.  SSS,  26  N.  E.  790. 

In  Coleman  ».  Bennett,  HI  Tenn.  706, 
69  S.  W.  734,  there  was  only  one  defendant 
in  the  case.  He  was  charged  in  the  petition 
to  have  collected  surface  water  and  cast  the 
same  upon  plaintiffs  land.  It  was  held 
that  he  was  liable  for  damages,  even  though 
a  levee  built  by  a  third  person  was  in- 
strumental in  preventing  the  escape  of  the 
water  from  plaintiff's  land.  Cases  are  also 
cited  by  appellant,  wherein  parties  were 
held  jointly  liable  for  damages  caused  by 
their  racing  of  horses  in  the  street. 

Cuddy  v.  Horn,  40  Mich.  596,  41  Am. 
Rep.  178,  10  N.  W.  32,  was  an  action  for 
damages  resulting  from  a  collision  between 
two  steamboats.  The  collision  occurred  as 
a  result  of  negligence  in  the  management 
of  each  boat.  It  was  held  tliat  there  was 
a  joint  liability. 

McClellan  v.  St  Paul,  M.  &  M.  R.  Co. 
68  Minn.  104,  69  N.  W.  9TS,  was  a  fire 
case.  There  was  but  one  defendant,  and  it 
was  held  liable.  The  origin  of  the  Are  was 
in  dispute  as  to  whether  it  resulted  from 
a  Are  set  out  by  the  defendant,  or  from  one 
set  out  by  a  third  party.  In  the  discussion 
of  the  case,  it  was  said,  in  effect,  that  tbe 
commingling  of  the  defendant's  fire,  if  any, 
with  that  set  out  by  another,  did  not  re- 
lieve tbe  defendant  from  liability.  This  we 
understand  to  be  tbe  general  holding  on  tbe 
question  of  commingling  fires. 

Kansas  City  v.  Slangetrom,  63  Kan.  431. 
3«  Pac.  706,  was  an  action  against  the  city 
alone,  wherein  the  question  of  joint  lia- 
bility was  not  directly  involved.  The  de- 
fense was  that  the  damage  was  caused  by 
a  third  party.  This  defense  was  overruled. 
It  was  said  in  the  opinion  that,  upon  the 
facts  shown  both  parties  would  be  liable. 

Klauder  v.  McGrath,  35  Pa.  128,  78  Am. 
40  L,R.A.(N.S.) 


Dec.  32S,  was  an  action  for  damages  for 
injuries  resulting  from  the  falling  of  a 
party  wall.  Both  owner*  were  held  to  be 
jointly  liable. 

The  foregoing  indicates  the  general  na- 
ture of  the  authorities  relied  upon  by  appel- 
lant in  support  of  its  contention.  As 
against  this,  the  following  authorities  out- 
side of  our  own  are  directly  in  point,  and 
clearly  adverse  to  appellant's  contention: 
Little  Schuykill  Nav.  R.  &  Coal  Co.  v. 
Richards,  B7  Pa.  142,  98  Am.  Dec  209. 
10  Mor.  Min.  Rep.  661 ;  Gallagher  v.  Kem- 
merer,  144  Pa.  GOO,  27  Am.  St.  Rep.  673, 
22  Atl.  970 1  Ames  v.  Doraet  Marble  Co. 
S4  Vt.  10,  23  Atl.  857;  Cbipraan  v.  Palmer, 
77  N.  Y.  61,  33  Am.  Rep.  fie8;  Swain  v. 
Tennessee  Copper  Co.  Ill  Tenn.  430,  78  S. 
\V.  93;  Watson  v.  Colusa-Parrot  Min.  t 
Smelting  Co.  31  Mont.  S13,  79  Pac.  14; 
Miller  V.  Highland  Ditch  Co.  87  Cal.  430, 
22  Am.  8t  Rep.  254,  26  Pac.  650;  Mans- 
field V.  Briator,  78  Ohio  St.  270,  10  L.R.A. 
(N.S.)  806,  IIB  Am.  St.  Rep.  852,  81  N.  E. 
631,  10  Ann.  Cas.  767;  Martinowaky  v. 
Hannibal,  3S  Mo.  App.  70;  Sloggy  t.  Dil- 
worth,  38  Minn.  179,  8  Am.  St  Rep.  66«, 
36  N.  W.  4G1;  Lull  v.  Fox  ft  W.  Improv. 
Co.  19  Wis.  100. 

Tbe  general  reason  which  underlies  the 
holding  in  these  various  cases  ia  indicated 
in  the  following  excerpts: 

Chipman  v.  Palmer,  77  N.  Y.  61,  33  Am. 
Rep.  5S6,  involved  the  pollutiona  of  a 
stream.  From  the  opinion,  we  quote  tbe 
following :  "The  defendant's  act,  being 
several  when  it  was  committed,  cannot  be 
made  joint  because  of  the  consequences 
which  followed  in  connection  'with  others 
who  had  done  the  same  or  a  similar  act. 
It  is  true  that  it  is  difficult  to  separate 
the  injury,  but  that  furnishes  no  reason 
why  one  tort  feasor  should  be  liable  for 
the  act  of  others  who  have  no  association, 
and  do  not  act  in  concert,  with  him.  If  tbe 
law  was  otherwise,  the  one  who  did  the 
least  might  be  made  liable  for  the  dam- 
ages of  others  far  exceeding  tbe  amount  (or 
which  be  really  was  chargeable,  without 
any  means  to  enforce  contribution,  or  to 
adjust  the  amount  among  the  different  par- 
Bo,  also,  proof  of  an  act  by  one  person 
d  entitle  plaintiff  to  recover  for  all  the 
damages  sustained  by  tbe  acts  of  others 
who  severally  and  independently  may  have 
contributed  to  the  injury.  Such  a  rule 
cannot  be  upheld  upon  any  sound  principle 
'  ~  .w.  .  .  .  The  authorities  relied  up- 
^0  sustain  sucb  a  doctrine  come  far 
abort  of  establishing  any  such  rule,  and 
no  application.  [Citing  cases.]  Each 
of  the  cases  cited  was  dispoeed  of  upon  a 
different  principle.  They  merely  hold  that, 
'here  a  direct  personal  injury  is  occasioned 
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!n  the  Beparate  and  concurring  negligence 
of  two  parties  at  one  and  the  same  time, 
u  action  against  one  or  all  of  them  will  lie. 
The   distinction    JM    plain."      Tha    case    of 
Sliter  T.  Meraereau,  M  N.  Y.  138,  "in  no 
nj  Dpholda  th«  doctrine  contended  for  bf 
pkintiff's  counsel,  and  is  not  in  point.  . 
Ttije,  at  we  have  leen,  an  equitable  acti 
■ill  lie  to  restrain  parties   who   severally 
Nnlribiited  to  a  nuisance,  the  general  rule 
it  veil  nttled  that,  where  different  partiea 
irt  engaged   in  pollnting  or  obatnicting 
itrean  at   different   times   and   places,   the 
■kole  damages     .     .     .     cannot  be  collected 
cf  ooe  of  the  pajties." 

Tb(  Amea  Caae,  64  Vt.'  10,  23  AU.  BET, 
n»  an  action  for  damages  for  obBtructing 
«  itnani,  which  reanlted  in  the  flooding 
of  plaiotilTs  meadow.  We  quote  the  follow. 
bf  front  the  opinion:  "Each  defendant  is 
titbic  in  damages  in  proportion  onl;  as  its 
nvngfnl  atrta  have  contributed  to  obstnict- 
'Jg  the  Dow  of  water  and  setting  it  back 
ipca  tbe  orator's  meadow.  The  defendants 
in  Bot  joint  wrongdoers  in  the  sense  that 
Owj  join  in  doing  tbe  same  wrongful  act, 
bvt  tml7  in  the  sense  that  their  several 
■nngfnl  acts  combine  in  causing  damage 
tit  arator'e  meadow.  This  does  not  make 
them  jointlj  tort  feasors  in  the  sense  that 
sch  is  liable  for  all  the  damages  occasioned 
lo  tbe  orator's  meadow." 

Loll  V.  Fox  t  W.  Impror.  Co.  ID  Wis. 
W,  was  a  case  of  obstructing  a  stream. 
I^t  <|Dole  the  following  from  the  opinion: 
"Here  are  two  distinct  causes  of  action  set 
•ot ;  one  against  tbe  corporation  defendant ; 
tW  other  against  the  other  defendants, 
nwre  is  no  allegation  that  all  the  defend- 
uts  acted  together  in  erecting  or  main- 
tuning  either  or  both  of  these  dams;  on 
'it  eontrarv,  it  is  allf^ed  they  acted  separ- 
"elj;  each  dam  was  erected  and  has  been 
uintained  bj  a  part  of  tbe  defendants 
■ithoat  the  Ktd  or  even  approval  of  the 
'Iben.  We  are  at  a  loss  to  perceive  how, 
ij  the  we  11 -established  rules  of  pleading, 
i^at  causes  of  action  can  be  united.  It  is 
ofmi  that  the  result  of  the  separate  acts 
i  iie  defendants  in  erecting  and  maintain- 
^  tbe  dams  is  a  joint  result,  tbe  same 
■<  if  all  tbe  defendants  had  b«en  engaged 
'^  encting  and  maintaining  both  dams.  If 
'I  vere  so,  it  does  not  follow  that  the 
MuMUnt  or  defendants  who  alone  erected 
ud  maintained  one  dam,  without  any  con- 
frt  111  action  or  connection  with  the  de- 
'esdist  or  defendants  erecting  and  main- 
Uising  the  otber  dam,  should  be  held  liable 
1°  pa;  tbe  damages  occasioned  by  erecting 
**i  maintaining  both.  Tbe  argument  that 
-tere  i*  difficult;  in  ascertaining  the  dam. 
ve  doiK  or  caused  bj  the  erection  of  each 
*m,  or  that   it  is  impossible,  is  eertainlv 


no  reason  why  one  defendant  should  pay 
for  tbe  damages  caused  by  another  with 
whom  he  ie  in  no  way  connected.  In  fact, 
if  this  action  can  be  maintained  Jointly 
against  all  the  defendants,  then  each  de- 
fendant is  separately  liable  in  a  separate 
action  for  all  the  damages  occasioned  by 
the  erection  of  both  dams." 

From  Little  Schuylkill  Nav.  S,  ft  Coal 
Co.  V.  Richards,  G7  Pa.  142,  B9  Am.  Dec. 
209,  supra,  we  quote  tbe  following  from  the 
opinion :  "The  substance  of  tbe  charge  and 
answers  to  points  was  that,  if,  at  the  time 
the  defendants  were  engaged  in  throwing 
the  coal  dirt  into  the  river,  about  10  miles 
above  the  dam,  tbe  aame  thing  was  being 
done  at  other  collieries,  and  the  defendants 
knew  of  this,  they  were  liable  for  the  com- 
bined result  of  all  the  series  of  deposits  of 
dirt  from  the  mines  above  from  1861  till 
1868.  .  .  .  But  the  fallacy  lies  in  tbe 
assumption  that  the  deposit  of  the  dirt 
by  the  stream  in  the  basin  is  of  tha  foun- 
dation of  liability.  It  is  the  immediate 
cause  of  the  injury;  but  tbe  ground  of  the 
action  is  the  negligent  act  above.  The 
right  of  action  arises  upon  the  act  of  throw. 
iug  the  dirt  into  the  stream;  this  is  tbe 
tort,  while  the  deposit  below  is  only  a 
consequence.  The  liabili^,  therefore,  b^an 
above  with  the  defendant's  act  upon  his  own 
land,  and  this  act  was  wholly  separate  and 
independent  of  all  concert  with  others.  Hie 
tort  was  several  when  it  was  committed, 
and  it  is  difficult  to  see  bow  it  afterwards 
became  joint  because  its  consequences  unit- 
ed with  other  consequences.  The  union  of 
consequenoBS  did  not  increase  his  injury. 
If  the  dirt  were  deposited  mountain  high 
by  the  stream,  his  dirt  filled  only  its  own 
space,  and  it  was  made  neither  more  nor 
less  by  tbe  accretions.  .  .  .  But  the 
difficulty  of  separating  the  injury  of  each 
from  the  others  would  be  no  reason  that  one 
man  should  be  held  to  be  liable  for  the 
torts  of  others  without  concert.  It  would 
be  simply  to  say,  because  tbe  plaintiff  fails 
to  prove  the  injury  one  man  does  him,  he 
may  therefore  recover  from  that  one  all  the 
injui;  that  others  do,  This  is  bad  logic 
and  hard  law.  Without  concert  of  action, 
no  joint  suit  could  be  brought  against  tbe 
owners  of  all  the  collieries,  and  clearly 
this  must  be  the  test;  for,  if  the  defendants 
can  be  held  liable  for  the  acts  of  all  tbe 
others,  so  each  and  every  owner  can  be 
made  liable  for  all  the  rest,  and  the  action 
must  be  joint  and  several.  But  the  moment 
we  should  find  them  jointly  sued,  then  the 
want  of  concert  and  the  several  liability  of 
each  would  he  apparent." 

Reference  baa  already  been  made  to  tbe 
cases  in  Indiana  and  West  Virginia.  Tbe 
Brst  cited  of  the  Indiana  cases,  supra,  in- 


lU 


IOWA  BUPREaCE  COURT. 


Oct., 


volved  dunages  for  m  irashout  oauaed  by 
tba  allied  nc^ligenM  of  two  adjoiiiiiig  own- 
era  of  flumes  CDimected  to  the  sKme  mill 
race.  The  other  two  caaei  involved  the 
poUntion  of  BtreamB  by  the  independent  act« 
of  nuiona  parties,  not  acting  in  concert. 
The  holding  in  all  these  caaea  ia  Tery 
•weeping  in  favor  of  the  theory  of  joint 
liability  in  all  Buch  cases.  The  only  author- 
itiee  relied  upon  for  such  holdings  are  the 
cases  of  Irvine  t.  Wood,  SI  N.  Y.  224,  10 
Am.  Hep.  609,  and  Simmons  v.  Bveraon, 
124  N.  7.  819,  21  Am.  gt.  Rep.  070,  20 
N.  E.  911,  both  of  which  cases  we  have 
already  stated.  Neither  of  such  cited  cases 
involved  the  question  of  polluting  or  ob- 
structing a  stream. 

The  following  quotation  from  the  West 
Uuneie  Case,  104  Ind.  21,  72  N.  E.  S79, 
being  the  latest  of  the  cited  Indiana  cases, 
1b  illustrative  of  the  real  state  of  the  au- 
thorities on  the  question  now  under  con- 
sideration: "Objection  is  made  by  the  ap- 
pellants that  the  acts  alleged,  if  done  at  all, 
were  performed  severally  and  independently 
by  them,  and  hence  there  can  be  no  joint 
liahility  therefor.  It  is  probably  true  that 
an  action  at  law  for  the  recovery  of  money 
damages,  as  distinguished  from  a  suit  in 
equity,  cannot  be  maintained  jointly 
againat  various  tort  feasors  among  whom 
there  ie  no  concert  or  unity  of  action  and  no 
common  design,  but  whose  independent  acts 
unite  in  their  consequence  to  produce  the 
damage  in  question.  Miller  v.  Highland 
Ditch  Co.  87  Cal.  *30,  22  Am.  St.  Hep.  264. 
26  Fac.  6S0;  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  62  Am.  Hep.  703;  Sloggy  v.  Dil- 
worth,  38  Minn.  J79,  8  Am.  St.  Hep.  060, 
30  N.  W.  451;  Martinowsky  v.  Hannibal, 
36  Mo.  App.  TO;  Chipman  v.  Palmer,  77 
N.  Y.  61,  33  Am.  Hep.  600;  Blaiedell  t. 
Stephens,  14  Nev.  17,  33  Am.  Hep.  623,  7 
Mor.  Min.  Rap.  6B9;  Long  v.  Swindell,  77 
N.  C.  176;  Little  Schuykill  Nav.  H.  A  Cos! 
Co.  T.  Richards,  67  Fa.  142,  98  Am.  Bee. 
200;  Draper  v.  Brown  (1902}  116  Wis. 
361,  01  N.  W.  1001;  DSbris  Case  (C.  C.) 
10  Fed.  26.  And  see  Sellick  v.  Hall,  47 
Conn.  200.  A  distinction,  however,  is 
recognized  between  such  acts  which  are 
wrongful  only  because  injurious  to  indi- 
vidual rights,  and  those  which  combine  and 
constitute  a  public  nuisance.  Btmmona  v. 
Everson,  124  N.  Y.  319,  21  Am.  St.  Sep. 
870,  26  N.  E.  911;  Irrlne  v.  Wood,  SI 
N.  Y.  224,  10  Am.  Hep.  B03;  Valparaiso  v. 
Moffitt,  12  Ind.  App.  2S0,  266,  64  Am.  St. 
Rep.  622,  39  N.  E.  009.  In  the  former 
class  of  cases,  each  separate  wrongdoer  is 
chargeable  with  his  own  acts  alone,  io  the 
absence  of  a  joint  purpose  among  the  par- 
ticipants; in  the  latter,  each  may  be  an- 
swerable in  a  joint  and  several  action,  not 
40L.R-4.{N.S.l 


only  for  what  ha  himself  does,  but  like- 
wiee  for  the  acts  of  those  who,  with  him, 
violate  public,  as  well  as  private,  righta." 

Uore  confusion  has  been  put  into  lais 
question  by  passing  dictum  of  the  courts  in 
cases  where  the  question  was  not  directly 
involved,  tlian  by  actual  conflict  of  decision. 
The  text-books,  too,  have  been  responsible 
for  some  inaccuracies  of  statement,  and  have 
been  criticised  by  the  courts  in  some  adjudi- 
cated cases  already  cited.  It  is  to  be  no- 
ticed that  the  Indiana  court  cites  no  antbor- 
ities  in  support  of  the  doctrine  which  it  an- 
nounces, except  its  own  previous  holdings 
and  the  two  New  York  cases  referred  to. 

The  supreme  court  of  Ohio,  in  the  recent 
case  of  Mansfield  v.  Bristor,  76  Ohio  St.  270, 
10  L.B.A.{N.8.)  806,  118  Am.  St.  Rep.  862, 
81  N.  E.  031,  10  Ann.  Cas.  707,  commenting 
upon  this  case,  said :  "The  distinction 
suggested  in  West  Muncie  Btrawboard  Co. 
V.  Slack,  164  Ind.  21,  72  N.  E.  S79,  has  no 
foundation  in  precedent,  and  is  not  believed 
to  be  maintainable  on  principle.  The  dis- 
tinction assumes  that  several  torts  have 
been  committed,  but  holds  the  perpetrator 
of  one  liable  for  the  damage  from  all,  on 
the   sole  ground  that  his   act   Is   a   public 

Some  stress  is  laid  by  iippellant  upon  the 
Slater  Case,  04  N.  Y.  138,  to  which  we  have 
already  referred.  That  case  bears  some  an- 
alogy to  the  case  at  bar,  and  is  properly 
urged  upon  us  by  the  appellant.  Never- 
theless the  opinion  In  that  case  was  written 
by  the  same  judge  who  wrote  the  opinion  in 
the  later  case  of  Chipman  v.  Palmer,  77 
N.  Y.  61,  33  Am.  Rep.  666,  from  which  we 
have  already  quoted.  It  will  appear  from 
the  latter  case  that  the  New  York  court 
refused  to  construe  the  Slater  Case  as  au- 
thority to  the  proposition  to  which  it  ia 
now  urged  by  appellant.  At  this  point,  the 
appellBi:t  is  in  the  position  of  relying  upon 
New  York  precedents  to  establish,  by  an- 
alogy, a  proposition  which  runs  counter  to 
the  pronouncement  of  that  court  in  the 
Ch  ipman   Case. 

Appellant's  brief  contains  a  surest  ion 
that  there  is  a  distinction  between  pollution 
cases  and  those  cases  which  involve  the  ob- 
struction of  strGBms.  This  suggestion  was 
accompanied  by  the  concession  in  oral  argu- 
ment that  practically  all  the  pollution  cases 
were  against  the  theory  of  joint  liability  in 
the  absence  of  concerted  action.  No  auUior- 
ity  is  cited  to  us,  wherein  any  distinction 
has  ever  been  rect^nized  between  the  nature 
of  the  liability  for  polluting  a  stream  and 
that  for  obstructing  it.  We  have  already 
quoted  herein  from  our  own  cases,  wherein 
it  is  distinctly  stated  that  there  is  no  dis- 
tinction in  such  cases;  and  such  seems  to 
be  the  holding,  either  expressly  or  by  impli- 
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stioD,  In  all  th«  cases  which  hftva  been 
cited  for  our  attention.  la  this  respect,  tius 
ladiaiiA  <auea  &re  in  harmony  with  our  own. 
Tbe  Snt  two  cam*  cited  from  tbe  Indiana 
ceart,  anprk,  were  both  decided  at  the  same 
term;  the  opiniona  tlierein  being  written 
by  the  Banna  judge.  Tbe  firet  wa«  an  action 
tor  damagea  raeulting  from  a  waafaont,  and 
(he  Mcond  was  an  action  for  damages  for 
polliiting  a  Bti«am  b;^  sewage.  That  eonrt 
ifflied  to  both  cases  the  same  rule  of  joint 
li^ili^.  The  ground  of  the  holding  in 
Indiana  cases  was  not  that  there  wss  any 
liatlnetion  between  polluting  a  stream  and 
nbtmctii^  it;  it  was  tt)fht  the  act  com- 
plsined  of  was  a  public  nuisance,  and  that 
nieh  fact  alone  rendered  all  persons  eon- 
Q-ibating  thereto  jointly  liable  for  all  dam- 
ifts,  regardleas  of  whether  they  were  Joint 
brt  feasors  or  not.  This  is  the  doctrine 
3poD  which  the  Indiana  court  seema  to 
lUnd  alone  up  to  this  point.  This  doctrine 
voold  OTerrule  practically  all  the  holdings 
gf  other  courts  in  the  pollution  cases.  Prac- 
tically all  such  cases  involved  public  nul- 
nuiMe.  We  a^^ree  with  the  Ohio,  court  that 
tie  doctrine  thus  announced  is  not  tenable. 
(It  may  be  noted  hem  parenthetically  that 
tbe  Indiana  court  had  adopted  a  rule  coun- 
ter to  that  obtaining  in  this  state  as  to 
damsgea  done  by  trespassing  animals.  In 
ttis  state  ft  is  the  rule  that  the  separate 
twiKTS  of  treapassing  cattle  are  not  jointly 
lisble  for  the  damages  done  by  all.  Cogs- 
•ell  T.  Uurpby,  48  Iowa,  44,  In  Indiana 
^  contrary  rule  prevails.  Brady  v.  Ball, 
If  Ind.  317.) 

la  a  recent  ^English  case  (Sadler  v.  Great 
Western  B-  Co.  [1895]  2  Q.  B.  6SS),  a  qnes- 
lim  was  in-volved  which  bears  some  analogy 
la  tbe  question  before  ns.  The  plaintiff 
*u  a  dealer  iu  cycles,  and  had  a  place  of 
'mineas  between  the  separate  offices  of  two 
Milroad  companies.  He  brought  an  action 
tgiinst  both  companies,  allying  a  joint 
lilbilily  against  th%m  for  obstructing  the 
k%favaj  in  front  of  bis  office,  in  that  each 
^smpany  caused  cart*  to  stiad  upon  the 
highway  for  an  unreasonable  length  of  time, 
ud  ttat  by  their  combined  acta  they  prs- 
*«alcd  mec^«  to  the  plaintiff's  shop.  We 
foote  as  folloiws  from  the  opinion  of  the 
ncnt:  *^He  is  trying  to  sue  as  codefendants 
tvo  independent,  separate  allied  tort  feas- 
or, neither  of  ifbom  has  any  control  or 
?a*er  orer  the  acts  of  tbe  other  tort  feasor. 
Be  is  trrin^  to  sue  them  jointly  in  one  ae- 
(iotL  .  .  .  In  my  opinion,  these  two 
torts,  if  th^  are  torts,  are  independent  torts 
by  the  different  companies,  although,  as 
I  have  already  stated,  the  acts  of  each  com- 
ptny  can  be  taken  into  account  in  consider' 
iir  the  acts  of  one  company  and  deciding 
viether  they  amount  to  a  nuisance  or  not. 
«  L.R.A.(NJB.) 


The  acts  of  the  other  company  most  ba 
taken  into  account,  because  it  may  be  that 
the  one  company  ought  not  to  be  doing  what 
it  was  when  ths  other  company  was  doing 
what  it  did.  But  that  does  not  main  theas 
two  causes  of  action  a  joint  cause  of  action, 
or  give  any  right  to  join  one  oimipany  with 
the  other  in  one  action." 

We  quote  from  Pollock  on  Torts,  2d  ed. 
p.  406,  as  follows:  "A  cause  of  action  lor 
nuisance  may  be  created  by  independent  aets 
of  different  persons,  though  the  acts  of  ons 
only  of  those  persons  would  not  amount  to 
a  nuisance.  Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way;  that  may 
cause  no  appreciable  inconvenience;  but,  il 
one  hundred  do  so,  that  may  cause  a  serious 
inconvenience,  which  a  person  entitled  to  the 
use  of  the  way  has  a  right  to  prevent;  and 
it  is  no  defense  to  any  one  person  among 
the  one  hundred  to  tay  that  what  he  does 
causes  of  itself  no  damage  to  the  complain- 
ant. But  this  does  not  mean  that  a  plain- 
tiff may  make  two  or  more  independent 
wrongdoers  codefendants  In  a  single  action 
for  damages,  whatever  may  be  the  rule 
where  only  an  injunction  is  claimed." 

The  case  of  Day  v.  Loulsvills  Coal  k 
Coke  Co.  60  W.  Va.  27,  10  L.RJ-(NA) 
167,  63  S.  E.  778,  being  the  West  Virginia 
case  to  which  we  have  already  referred,  was 
one  wherein  a  hydraulic  mining  company 
cast  I  into  a  stream  the  dibril  at  tailings 
from  its  mill,  and  such  dibria  was  cast 
upon  plaintifTs  land  further  down  the 
stream.  A  similar  course  was  followed  by 
other  mining  companies  at  different  points 
of  the  stream.  There  was  no  claim  of  con- 
cert of  action.  The  defendant  was  held 
liable  for  all  tbe  dantBges  as  a  Joint  tort 
feasor.  This  case  stands  alone  on  this  par- 
ticular question,  and  is  contrary  to  ths 
holding  in  other  states.  The  authorittes 
cited  In  the  opinion  consist  principally  of 
general  statements  quoted  from  tbe  text 
books  and  encyclopedias.  To  our  minds,  the 
reasoning  of  the  learned  court  in  that  opin- 
ion is  not  persuasive,  nor  do  the  authorities 
cited  therein  justify  the  conclusion  reached. 
The  text-book  quotations  therein  simply  con- 
sist of  a  statement  of  the  general  rule  con- 
cerning liability  for  concurring  negligence, 
to  which  general  rule  we  have  already  ad- 
verted herein. 

We  think  that  it  must  be  said,  therefor^ 
that  the  greater  weigbt  of  tbe  authorities  U 
against  ths  appellants  in  the  case  at  bar. 
Tbe  question  involved  is  one  upon  which  it 
is  difficult  to  formulate  a  general  rule  which 
shall  govern  all  cases.  None  of  the  courts 
have'  attempted  to  formulate  such  general 
rule,  as  far  as  we  can  discover.  ( Perhaps 
it  can  safely  be  said  that,  where  the  nui- 
sance which  Is  contributed  to  by  independ- 
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eat  wrongdoen  la  ancb  that  luch  contribu- 
tion will  tend  to  increwe  the  extent  or  mag- 
nitude of  the  injury  naturally  resulting 
therefrom,  then  the  liability  of  the  inde- 
pendent contributor  should  be  deemed  aev- 
er&],  and  not  joint,  and  each  wrongdoer 
■hould  be  held  to  pay  Buch  proportionate 
part  of  the  damages  as  was  caused  hy  his 
own  contribution.) 

The  rule  of  joint  liability  has  been  con- 
tended for  in  some  cases,  on  the  ground  that 
it  would  be  impossible  for  plaintiff  to  prove 
the  precise  damage  caused  by  each  separate 
contributor  to  his  injury,  and  that  the 
rule  of  several  liability  would  therefore  re- 
sult in  a  denial  of  justice  to  plaintiff.  On 
the  other  hand,  such  rule  of  joint  liability 
has  been  resisted  on  the  ground'  that  it 
makes  it  possible  for  a  plaintiff  to  over- 
whelm a  defendant  with  a  claim  for  dam- 
ages out  of  all  proportion  to  hie  wrongdo- 
ing;  and  that,  even  though  such  defendant 
may  have  contributed  only  slightly  to  the 
nuisance,  he  might  be  held  liable  for  the 
greater  wrongs  committed  by  others,  over 
which  he  had  no  control.  In  those  juris- 
dictions where  the  rule  of  several  liability 
in  such  cases  is  adhered  to,  the  rule  6l 
measure  of  damages  is  tempered  to  the  cir- 
cumstances. The  plaintiff  is  not  required 
to  prove  the  precise  damage  inflicted  upon 
him  by  the  single  defendant.  He  may  prove 
the  proportionate  extent  to  which  the  de- 
fendant contributed  to  his  injury,  and  the 
jury  may  award  such  proportion  of  the 
damage  as  is  commensurate  with  the  de- 
fendant's contribution  thereto.  This  results 
in  practical  justice,  both  to  the  plaintiff  and 
to  the  defendant;  whereas  the  other  rule 
may  be  highly  penal  in  ite  result;  and  the 
most  innocent  of  the  wrongdoers  may,  at 
the  mere  will  of  the  plaintiff,  be  held  for 
all  of  the  damage,  without  right  of  contri- 
bution against  the  principal  perpetrators 
of  the  injury.  The  foregoing  dispose  of  the 
principal  and  most  persuasive  points  in  ap- 
pellant's argument.  Other  points  are  made 
which  do  not  seem  to  us  welt  taken. 

It  is  our  conclusion  that  the  ruling  of  the 
lower  court  was  right,  and  it  is  according- 
ly afBrmed. 

I     Weaver,  J.,  dissenting; 

I  dissent  from  the  conclusion  above  an- 
nounced and  from  the  argument  by  wliicb 
it  is  supported.  In  my  judgment,  there  is  a 
marked  distinction  to  be  observed  between 
rights  of  action  which  involve  the  conflicting 
rights  and  interests  of  riparian  owners,  and 
rights  of  action  by  a  nonriparian  owner 
against  those  who  interfere  with  the  natural 
flow  of  the  stream,  and,  by  union  of  the 
forces  thus  wrongfully  set  in  motion,  inflict 
injury  upon  nonriparian  property.  More- 
4G  L.R.A.(N.S.) 


over,  *•  a  matter  of  general  principle,  par 
ties  who  obstruct  the  stream  should  be  held 
to  intend  the  natural  consequences  of  their 
acts,  and  if  A  obstructs  it  at  one  place,  B 
at  another,  and  C  at  still  another,  each 
knowing,  as  he  is  bound  to  know,  that  the 
united  effect  of  their  several  acts  will  work 
to  the  material  injury  of  property  exposed 
to  overflow,  it  is  certainly  a  somewhat 
surprising  illustration  of  the  iaefficiency  of 
the  law  if  there  be  no  union  of  liability  on 
the  part  of  the  wrongdoers,  and  he  whose 
property  is  thus  flooded  must  assume  the 
burden  of  showing  what  particular  fraction 
of  his  loss  is  traceable  to  each  obstruction, 
even  though,  but  for  the  existence  of  alt, 
no  damage  would  have  been  done.  In  so 
holding,  it  seems  to  me  we  are  sacriflcing 
substantial  right  to  empty  forma. 

A  petition  for  rehearing  having  been  filed, 
Evans,  J.,  on  March  14,  1918,  handed  down 
the  following  additional  opinion  ( —  Jowa, 
— ,  134  N.  W.  1064)  : 

Plaintiff  urges  upon  our  attention  para- 
graph 29  of  the  petition,  and  contends  that 
a  joint  liability  is  charged  therein  as 
against  the  two  defendante,  Simmons  Ware- 
house Company  and  the  city  of  Sioux  City. 
Such  paragraph  is  as  follows:  "(29)  That 
the  said  iron  bridge  at  the  junction  of 
Fourth  and  West  Third  streete  across  Perry 
creek,  and  the  apron  and  conduit  aforesaid, 
were  constructed  under  the  supervision  and 
co-operation  of  the  defendant  Simmons 
Wareliouse  Company,  and  the  defendant 
city  of  Bioux  City,  and  has  been  so  main- 
teined   and  kept  to  the   present  time." 

At  the  original  submission  of  the  case,  it 
did  not  appear  from  the  printed  record  be- 
fore us  that  this  paragraph  was  involved  in 
the  appeal.  All  the  parties  have  now  stipu- 
lated that  this  omission  was  an  inadvert- 
ence, and  they  join  in  a  proposed  correction 
and  ask  that  the  appellant's  exception  at 
this  point  be  considered.  We  think  that 
this  paragraph  does  in  terms  charge  some- 
what imperfectly  a  joint  liability  against 
the  two  defendante.  The  difficulty  with  ap- 
pellant's position,  however,  is  that  this  al- 
lied joint  cause  of  action  is  improperly 
joined  with  other  alleged  causes  of  action 
against  the  same  defendante,  which  are  not 
joint,  but  several.  For  instance,  para- 
graph  26  charges  a  several  liability  against 
the  city  of  Bioux  City  for  the  construction 
of  various  bridges  at  different  poiate  on  the 
stream.  Other  allegations  charge  a'  several 
liability  against  the  defendant  Simmons 
Warehouse  Company. 

If  a  plaintiff  chooses  to  declare  upon  a 
cause  of  action  upon  which  a  defendant  ia 
only  severally  liable,  he  cannot  join  an- 
other defendant  by  merely  alleging  a  turtfaer 
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joint  emoM  of  Action  a^inat  both  such  de- 
fnduit*.  He  muBt  reduce  hie  allegations 
titber  to  a-  canw  or  causes  of  s^tion  against 
one  defendajit,  or  else  to  »  wholly  joint 
auje  of  action  ag«inst  both.  If  the  plain- 
tiff herein  chooses  to  conSne  his  petition 
igaiBst  tbe  Suunioiu  Warehouse  Companf 
ud  the  city  of  Sioux  Citj  to  an  alleged 
(SIM  of  action*  whoU;  joint,  and  to  «limi- 
ute  therefrotn  all  allegationa  upon  which 
nif  sereral  liability  can  be  predicated, 
ikie  is  nothing  in  our  holding  to  forbid 


(_  Mo.  — ,  14S  S.  W.  1142.) 


Tvt  —  «p«olal  assesranent  —  priority. 

1.  In  the  absence  of  statutory  directions 
to  the    contrary,    special    assesaments    for 
ttnet  improvement  have  priority  over  ez- 
i»ling  encumbrancea  on  the  property. 
Same  —  strntntory  priority. 

2.  Under  a  statute  matting  tax  bills  for 
qmisl  improvementH  a  lieu  on  the  pruper- 
Ij  tharged  therewith,  and  permitting  tliem 
to  be  collected  of  the  owner  of  the  land,  and 
pnntding  that  the  owner  or  any  other  per- 
nm  having  an  interest  in  the  property  may 
pay  tiie  t*i  within  a  specified  time  without 
utenst,  the  lien  takes  priority  over  exiat- 
iig  encumbrances  upon  tbe  property. 


(March  26,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of   the    Circuit   Court   for   the   city  of 
!<t.  Louis  in  plaintiff's  favor  in  an  action 
hrcK^ht  to  enforce  a  special  tax  bill.    Af- 
irmed. 
The  tacts  are  stated  in  tbe  opinion. 
Ur.  H.  A.  liovry,  for  appellants: 
Tbe  operation  and  extent  of  a  tax  lien 
nut  be  determined  by  the  statute  creating 


Note.  —  As  to  superiority  of  lien  of  lo- 
cal asseasment  over  prior  lien,  see  notes 
to  Seattle  v.  Hill,  35  L.H.A.  372,  and  Bald- 
■rin   V.   Moroney,    30   L.R.A.[N.S.)    701. 

At  to  the  necessity  of  giving  mortgagee  or 
^ker  lienor  notice  of  assessment,  see  note 
to    Fitchpatrick    t.    Botheras,    8T    LJl.A. 
iXAl   558. 
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it,  and  its  enforcement  regulated  by  the 
charter  if  «  municipal  tax. 

Everett  v.  Marston,  180  Mo.  SSQ,  35  S.  W. 
540;  Jaieks  v.  Sullivan,  128  Mo.  ITT,  30  S. 
W.  geO;  27  Am.  A.  Eng.  Enc-  Law,  2d  ed- 
736. 

The  power  to  make  assessments  to  pay  for 
street  improvements  ia  a  part  of  the  taxing 
power,  but  such  assessments  are  not  taxes 
in  the  sense  that  that  word  usuallv  implieH. 

Independence  v.  Gates,  110  Mo.  374,  19 
S.  W.  728;  Farrar  v.  St.  Louis,  80  Mo.  370; 
Adams  ■?.  Lindell,  72  Mo.  198;  Clinton  r. 
Henry  County,  115  Mo.  564,  37  Am.  St. 
Rep.  415,  22  S.  W.  494;  Morrison  v.  Morey, 
146  Mo.  504,  48  S.  W.  029;  Union  Trust 
Co.  T.  Fagenatecher,  221  Mo.  131,  110  S. 
W,  1105;  Barber  Asphalt  Paving  Co.  v. 
St.  Joseph,  183  Mo.  458.  82  S.  W.  04;  5  Dill. 
Mun.  Corp.  ISU  ed.  S  1430. 

Messrs.  Carter,  Collins,  A  Jones,  Dav- 
id Goldsmith,  and  Charles  W.  Bales 
for  respondent. 

Messrs.  Ijambert  E.  Wnltlier  and  Tra- 
man  P.  Young,  amid  curia: 

The  lien  of  general  taxes  is,  in  its  nature, 
in  the  absence  of  any  expreas  atatutory  pro- 
vision, a  lien  superior  to  all  pre-existing 
encumbrances. 

Osterberg  v.  Union  Trust  Co.  93  U.  8. 
4Z4,  428,  23  L.  ed.  e04,  S05;  Stafford  v. 
filer,  82  Mo.  393;  Gitchell  v.  Kreidler,  84 
Mo.  475;   Williams  v.  Hudson,  93  Mo.  SS9, 

0  S.  W.  201;  Fleckenstein  v.  Baxter,  114 
Mo.  496,  21  S.  W.  852;  Meriwether  v.  Over- 
ly, 228  Ma.  250,  129  S.  W.  1;  Minnesota  v. 
Central  Trust  Co.  3S  C.  C.  A.  218,  04  Fed. 
244;  Butler  v.  Baily,  2  Bay,  249;  Doe  ex 
dem.  Gledney  v.  Deavora,  8  Ga.  481 ;  Re 
Brand,  2  Hughes,  334,  Fed.  Crb.  No.  1,809; 
Georgia  v.  Atlantic  &  G.  R.  Co.  3  Woods, 
434,  Fed.  Cas.  Xo.  6,351 ;  Steubenville  It,  I. 
R.  Co.  v.  Tviacarawaa  County,  0  PitUb.  L, 
J.  08,  Fed.  Cas.  Ho.  13,38B;  Dunlap  v. 
Gallatin  County,  15  III.  7;  Dennis  v.  May- 
nard,  15  III.  477;  Jack  v.  Weiennett,  115 
III.  110,  60  Am.  Rep.  129,  3  N.  E.  445; 
Peckham  t.  Millikan,  99  Ind.  362;  Bodertha 

V.   Spencer,   40  Ind.   353;    Isaacs   v.   Deck-    - 
er,     41     Ind.     410;     Justice     v.     Logans- 
port,   101  ^nd.   326;    Jenkins   v.   Newman, 
122  Ind.  99,  23  N.  E.  683;  Eddv  v.  Kimerer, 

01  Neb.  498,  86  N.  W.  640;  State  ex  rel. 
Mortg.  Jt  T.  Co.  V.  Godfrev,  20  Ohio  C.  C. 
049,  10  Ohio  C.  D.  751  ;  Kerr  v,  Hoskinson, 
5  Kan.  App.  193,  47  Pac.  172;  Thomas  v. 
Jones,  94  Va.  758,  2T  S.  E.  813;  Packwood 
V.  Briggs.  25  Wash.  530,  65  Pac.  840;  White 
V.  Knowlton.  84  Minn.  HI,  80  N.  W.  755; 
White  V.  Thomas,  91  Minn.  396,  98  N.  W. 
101. 

If  the  words  of  the  statute,  either  by  ref- 
erence in  terms  or  by  reference  to  the  gen- 
'  eral  statutes,  manifest  a  clear  intention  to 
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make  tftxee  aasesaed  kfter  the  execution  of 
a  mortgage  a  prior  lien,  such  paramount 
effect  will  be  given  them. 

Howell  T.  Ebs*x  County  Road  Board,  32 
N.  J.  Eq.  672;  Thompson  t.  Thorp,  33  N. 
J.  Eq.  401;  State  ex  rel.  £1;  v.  Mtat  L. 
Ins.  Co.  117  Ind.  2G1,  20  N.  E.  144. . 

FerrlsB,  3.,  delivered  the  opinion  of  the 

This  i»  an  action  brought  in  the  circuit 
court  of  the  city  of  St.  Louis  bj  the  con- 
tractor to  whom  the  city  of  St.  Louia  issued 
a  special  tax  bill,  for  the  improvement  of 
Cook  avenue,  for  the  sum  of  S721.31  against 
a  lot  of  ground  on  said  Cook  avenue,  charged 
with  said  special  tax  bill.  The  defendants 
{appellants  here}  are  the  St.  Louis  Arti- 
ficial Ice  Kink  Company,  owner  of  the 
equity  of  redemption  in  said  lot,  and  the 
owners  and  holders  of  certain  notea  secured 
by  two  deeds  of  trust  upon  the  said  lot, 
together  with  their  trustees.  The  first  deed 
of  trust  was  dated  November  1,  1806,  and 
recorded  on  the  5th  day  of  November,  18B8, 
securing  the  payment  of  (15,000,  with  in- 
terest; and  the  second  deed  of  trust  was 
for  f2,0e0,  executed  on  the  14th  day  of 
July,  1600,  and  duly  recorded  on  the  same 
date.  The  ordinance  for  the  improvement 
of  Cook  avenue,  for  which  the  tax  bill  in 
question  was  issued,  was  approved  April  7, 

1002,  and  the  tax  bill  was  issued  May  7, 

1003.  Judgment  below  was  for  plaintiff. 
The   record   presents   ■   single   question: 

Under  the  charter  of  the  city  of  St.  Louis, 
has  the  lien  of  a  special  tax  bill,  issued  for 
street  improvements,  priority  over  a  deed 
Tif  trust  which  antedates  the  tax  billl 

Defendants  contend  that  tax  liens,  wheth- 
er general  or  special,  have  no  priority  over 
earlier  encumbrances,  unless  such  priority 
is  accorded  by  statute;  and  that  this  is  cer- 
tainly true  as  to  special  tax  assessments 
for  street  improvements,  which,  it  is 
claimed,  are  essentially  different  from  gen- 
eral taxes.  Defendants  contend,  further, 
that  the  charter  under  which  the  tax  bill 
in  controversy  was  issued  does  not  give 
priority  to  the  lien  for  the  special  tax;  and 
that  it  is  therefore  inferior  to  the  lien  of 
their  deeds  of  trust,  which  are  earlier  in 
point  of  time.  On  the  other  hand,  respond- 
ent contends  that  in  this  state  both  gen- 
eral and  special  tax  liens  have  priority,  (a) 
in  the  absence  of  statutory  direction  to  the 
contrary,  and  (h)  such  priority  of  the  spe- 
cial tax  Hen  is  fairly  inferable  from  the 
language  of  the  statute  (charter)  creating 
the  lien.  We  vill  discuss  these  propoaltiond 
in  order. 

First,  as  to  (reneral  faxes.  From  an  early 
date,  this  state  has  maintained  the  policr 
of  impressine  upon  real  property  a  Uen 
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for  the  taxes  assessed  thereon.  In  ISIS 
ths  territorial  laws  provided  that  the  taxes 
on  confirmed  lands  should  be  a'  perpetual 
lien.  Territorial  Laws,  18I4-1C,  p.  6B.  In 
1820,  a  perpetual  Hen  was  declared  by  stat- 
ute upon  all  lands  for  the  taxes  theTeon. 
Laws  1820,  p.  gT.  To  the  same  effect  in 
1835.  Rev.  Btat.  1836,  p.  fi41.  The  revisiona 
of  ]84&-66-fl6  contain  no  such  expresa  pro- 
vision; but  the  revenue  acta  from  1BS5  to 
1872  have  been  construed  to  recognize  and 
reserve  this  lien  of  the  state.  The  general 
revenue  law  enacted  in  March,  1872,  rein- 
troduced the  express  provision  reserving  to 
the  state  a  Hen  upon  real  property  for  the 
taxes  thereon.  Wagner's  Statutes  1S72,  p. 
1170,  §  SO.  From  its  earliest  decisions  on 
the  question,  this  court  has  uniformly  ruled 
that  real  estate  taxes  are  a  lien  upon  the 
property  against  which  they  are  assessed; 
and,  further,  when  the  question  has  ariaeu, 
that  they  are  prior  to  all  other  liens.  In 
May,  1877,  our  legislature  enacted  a  Btat~ 
ute  (now  S  11,499,  Rev.  Stat  1809)  making 
the  judgment  for  such  taxes  a  first  lien. 
The  decisions,  however,  presently  to  be  re- 
ferred to,  were  upon  taxes  levied  prior  to 
the  enactment  of  this  statute,  upon  which 
they  in  no  wise  depend,  and  to  which  no 
reference  is  made  in  the  cases. 

In  1884,  in  the  ease  of  Blossom  v.  Van 
Court,  34  Mo.  380,  80  Am.  Dec.  114,  the 
taxes  were  said  to  be  an  encumbrance  on 
the  land,  and  covered  by  the  covenant  con- 
tained in  the  words  "grant,  bargain,  and 
sell."  McLaren  v.  Sheble,  45  Mo.  130,  is  to 
the  same  effect,  and  speaks  of  the  "Hen  of 
the  tax  imposed  by  virtue  of  the  assess- 
ment." Both  cases  hold  that  the  lien  of 
the  tax  takes  effect  from  the  initial  point 
of  the  BSBessment,  and  by  virtue  of  the  as- 
sessment. We  come  next  to  the  case  of 
Stafford  T.  Fixer,  82  Mo.  3S3.  As  this  ease 
is  discussed  fully  pro  and  eon  by  appel- 
lants and  respondent,  we  will  examine  it  at 
length.  This  was  an  action  in  ejectment. 
James  A.  Clark,  the  common  source  of  title, 
executed  a  deed  of  trust  in  18B3.  In  1878 
suit  was  filed  by  the  state  for  the  taxes  for 
the  years  1868  to  1978,  inclusive.  Sale  under 
judgment  for  taxes  and  execution  thereon 
October  30,  J878,  to  plaintiff.  There  waa 
a  sale  under  the  trust  deed  in  April,  18T9, 
to  the  defendants.  Thi«  suit  filed  in  18S0. 
In  the  tax  proceeding,  Clark,  the  trustee, 
and  one  of  the  beneficiaries  in  the  trust 
deed,  were  made  defendants.  One  other 
heneticiary  was  not  made  a  defendant.  It 
was  contended  by  the  plaintiff  that  the  tax 
sale  gave  a  complete  title  as  against  both 
beneficiaries  in  the  trust  deed.  The  court 
states  the  question  presented  for  adjudica- 
tion thus:  "Whether  the  deed  of  a  pur- 
chaser at  execution  sale  under  a  proceed- 
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leg  to  enforce  tbe  state's  Imii  tor  taxes  U 
good  agsiast  the  beneficiary  of  a  deed  of 
trust,  antedating  tbe  origin  of  the  tax  lien, 
>}io  hu  not  been  made  a  part;  to  the  pro- 
etedinga." 

After  stating,  further,  that  the  question 
na  new  in  thia  court,  the  opinion  proceeds: 
"But  the  principles  of  law,  as  well  as  the 
deciaiona  of  this  court  governing  the  en- 
loicaaeiat  of  liens  on  real  estate,  ought  to 
hunjafa  a  sufficient  guide  for  us  in  deter- 
mining it.  It  will  be  observed  that  we  are 
dealing  with  two  liena, — one  created  bj  law 
ia  favor  of  the  state,  which  neceBaarily 
Ukee  precedence  of  other  prior  as  well  as 
■obsequent  liens,'  on  account  of  its  peculiar 
diaracter  (Rbt.  SUt.  J870,  §§  8831,  8832; 
Sluasom  v.  Van  Court  and  McLaren  v. 
Shefaie^  supra;  Dunlap  t.  Gallatin  County, 
IS  111.  7;  Almy  v.  Hunt,  48  III.  4G;  Binkert 
I,  Wabash  R.  Co.  Q8  111.  205)  -,  the  other,  in 
(aror  of  creditors,  created  by  the  act  of  the 
fcbtor.  These  two  liena  have  been  fore- 
clcled,  and  th«  purchasers  stand  opposed  to 
(aeh  other  with  deeds  under  the  proceedings 
mpeettTriy  employed  for  enforcing  tbem. 
Ttt  lien  of  the  state  is  the  superior  one, 
jlthough  subsequent  in  time,  a  superiority 
.KSriahly  accorded  to  it,  in  absence  of 
Kme  I^tslative  declaration  to  the  contrary. 
<idmus  T,  Jackson,  52  Fa.  2i)5;  Doane  v. 
Ckittenden,  26  Ga.  103;  Hopper  v.  Malleson, 
i*  N  J.  Eq.  382;  Cooper  v.  Corbin,  105  III. 
S24.  No  system  of  jurisprudence  would 
uarnumd  respect  which  failed  to  maintain 
uid  enforce  the  benefits  of  this  priority  by 
ill  nm  —  Biji   and  reasonable  proceedings  to 

The  holding  of  the  court  is  that  a  bene- 
tciary  in  a  prior  deed  of  trust,  who  Is  not 
1  party  to  tbe  tax  suit,  has  still  the  right 
1)  redeetD  as  a  junior  lienor  by  proper  ac- 
tion in  that  regard.  Speaking  of  the  reve- 
lat  law  which  required  the  collector  to 
'.ring  snit  a^inat  the  owner  of  the  prop- 
trty,  the  court  says:  "I  do  not  see  how  to 
ntape  the  txinclusioa  that  a  cutai  que  trvtt 
■1  a  deed  of  tmst  is  an  owner,  within  tbe 
■Kaning  of  this  act,  if  his  interests  are  to 
'e  alTected  by  the  proceeding  authorized." 
ii  vas  concluded  in  that  case  that,  inas- 
ouch  a*  tbe  right  to  redeem  was  not  as- 
frted,  and  an  it  was  apparent  that  plain- 
lirT  had  tbe  superior  title,  she  should  re- 
It  !■  niggested  that  what  tbe  court  says 
is  the  first  nbove  extract  from  tbe  opinion 
u  to  the  priority  of  the  lien,  and  upon  the 
Kneral  rule  of  priority,  is  oliler.  We  think 
sot.  The  plaiutifTs  right  to  recover  de- 
Mnded  upon  the  prioritv  of  the  tax  lien. 
It  ia  further  suggested  that  the  cases  cited 
n  the  opinion  do  not  support  the  text.  In 
this  we  think  counsel  erra.  It  must  be 
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remembered  that  when  the  taxes  involved 
in  the  case  were  assessed  there  was  no  stat- 
ute making  a  judgment  for  taxes  a  first 
lien.  Indeed,  there  was  do  express  declara- 
tion in  the  statutes  that  the  taxes  were  « 
lien.  The  court  cites  the  Blossom  and  Mc- 
Laren Cases,  above  referred  to,  which  de- 
clare that  such  taxes  were  a  lien;  and  that 
such  lien  was  impressed  by  virtue  of  the 
ssBeasment. 

The  next  citation  is  Dunlap  t.  Gallatin 
County,  16  III.  7,  which  says:  "A  tax  ia 
tiot  an  ordinary  debt  It  is  levied  for  the 
support  of  tbe  government,  and  takes  prece- 
dence of  all  other  demands  against  tbe 
owner.  It  is  a  charge  upon  the  property, 
without  reference  to  tbe  matter  of  owner- 
ship. The  property  itself  may  be  seized 
and  sold,  although  there  may  be  prior  liens 
or  encumbrances  upon  it." 

The  next  cited  ease,  Almy  t.  Hunt,  48 
III.  4S,  involved  the  question  of  liability  for 
taxes  as  between  seller  and  buyer.  It  was 
held  that  the  lien  attaches  when  the  assess- 
ment is  made;  and  that  the  property  itself 
is  liable  therefor. 

Binkert  v.  Wabash  R.  Co.  98  111.  206,  the 
next  cited  case,  holds  that  the  tax  autt  is 
"a  direct  proceeding  against  the  land  itself, 
by  which  judgment  may  be  bad  against  it 
as  if  it  were  a  person,"  and  points  out  the 
distinction  between  real  and  personal  taxes; 
the  latter  not  authorizing  a  direct  proceed- 
ing against  personal  property. 

The  cases  of  Cadmus  t.  Jackson,  Doane 
V.  Chittenden,  and  Hopper  v.  Ualleson, 
cited  in  the  opinion,  hold  the  tax  liens 
involved  in  tfiese  cases  inferior  to  prior 
liens;  but  this  upon  the  ground  that  they 
are  made  so  by  statute.  In  the  Hopper  (N. 
J.)  Case,  the  ruling  that  the  lieu  of  the 
tax  is  inferior  to  that  of  the  prior  encum- 
brance is  put  upon  the  ground  that  the 
statute  makes  the  tax  on  real  estate  a  per- 
sonal demand  against  the  owner,  to  satisfy 
which  his  goods  may  be  sold  or  bis  body 
arrested;  and,  further,  that  the  mortgagee 
is  taxed  for  his  interest,  and  the  mort- 
gagor taxed  separately  for  the  value  of  his 
equity.  The  opinion  says:  "If  the  tax  for 
the  whole  value  of  the  land  were  assessed 
upon  tbe  land  as  an  entire  thing  against 
the  mortgagor  or  party  in  possession,  there 
would  seem  to  be  more  propriety  in  sub- 
jecting the  entire  estate,  including  both 
the  interest  of  the  mortgagee  and  mort- 
gagor, to  the  operation  of  the  tax  sale." 

The  last  case  cited  in  the  Stafford  Case 
(Cooper  V.  Corbin,  105  111.  224)  holds 
taxes  on  personalty  an  inferior  lien,  hut 
that  taxes  on  real  estate  "become  a  charge 
upon  the  land  itself,  and  if  they  are  not 
paid  the  land  may  be  sold  for  the  taxes 
thereon,  and  the  title  will  pass,  regardless 
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□f  any  encumbrance  reeting  on  the  land. 
TaxcB  on  personal  property  rest  on  a  dif- 
ferent principle, — they  are  not'  a  charge  on 
any  speciflo  property." 

The  foregoing  cases  auetaia  tbe  proposi- 
tion laid  down  in  the  St&fford  Case,  namely, 
that  Teal  estate  taxes  are  accorded  a  prior 
lien  by  virtue  of  their  peculiar  character, 
unlesB  there  is  a  legislative  declaration  to 
the  contrary.  The  Stafford  Case  has  not 
been  criticized,  but  has  often  been  approved 
in  our  later  decisions.  It  is  followed  in 
Gitchell  V.  Kreidler,  84  Up.  472,  which  gives 
priority  to  the  lien  for  the  taxes  of  1ST7 
( assessed  August  1,  1876),  but  holds,  as  the 
-  Stafford  Case  did,  that  the  beneficiary  in 
the  prior  deed  of  trust,  not  being  a  party 
to  the  suit,  did  hot  lose  his  right  to  redeem. 
The  ease  holds  that  all  parties  in  interest 
must  be  made  defendants,  in  order  to  hind 
their  interests.  Construing  the  statutory 
requirement  that  suit  shall  be  brought 
against  the  owner,  the  court  says  the  word 
"owner"  has  no  precise  legal  sign  ill  cation, 
and  may  be  applied  to  any  well-defined  in- 
terest in  the  estate;  and,  further;  "The  lien 
of  the  state  thus  enforced  is  the  superior. 
The  mortgagee  certainly'  had  the  right  to 
pay  oS  the  taxes,  and  under  the  former 
method  of  making  tax  sates  could  have  re- 
deemed within  the  time  prescribed  by  the 
law.  He  has  not  been  made  a  party  to  the 
tax  suit,  and  his  rights  in  that  respect  have 
not  been  foreclosed." 

Williams  v.  Hudson,  B3  Mo.  524,  8  S.  W. 
261,  involved  similar  questions  regarding 
the  taxes  for  18119  to  1B70,  and  followed 
the  above  cases.  In  the  course  of  the  opin- 
ion, the  court  says,  "Tbx  liens,  whether  pri- 
or in  point  of  time  or  not,  are  superior  to 
tbe  lien  of  the  deed  of  trust."  To  the  same 
effect  is  Allen  v.  McCabe,  93  Mo.  IS8,  6 
8.  W.  82,  involving  taxes  for  1878,  1877, 
and  1878,  wherein  tbe  court  says:  "It  must 
be  remembered  that,  although  the  statute 
makes  it  necessary  that  the  owner  <if  the 
property  should  be  made  a  party,  and  tliis  is 
necesaary  to  call  into  activity  the  jurisdic- 
tion of  the  court  over  tbe  subject-matter; 
yet,  when  this  is  done,  the  proceeding  is  in 
rem  against  the  property  to  enforce  the  lien 
of  the  state  on  that  property,  subordinate  to 
which  the  owner  holds  his  title;  the  judg- 
ment ia  in  rem.  The  execution  goes  against. 
and  the  sheriff  sells,  the  property  and  not 
the  interest  of  any  particular  person  in  it." 

In  Neenan  v.  St.  Joseph,  126  Mo.  06,  28 
a.  W.  9A3,  the  contest  was  between  owners 
of  the  fee,  and  did  not  involve  encumbrances. 
The  court,  however,  uses  this  significant 
language;  "The  policy  of  the  revenue  law 
is  to  charge  the  land  and  every  interest 
therein  with  the  delinquent  tuxes,  and  not ' 
AO  L.R,A.(N.S.) 


<  to  look  to  the  owners  personally  for  its 
payment." 

This  doctrine  is  quoted  with  approval  by 
Graves,  J.,  in  Walker  v.  Mills,  210  Mo.  loc. 
cit  604,  109  S.  W.  44,  a  caae  involving  both 
owner  of  the  equity  and  the  encumbrancers. 
In  Meriwether  v.  Overly,  228  Mo.  218,  12B 
S.  W.  1,  the  decree  ordered  the  successfol 
plaintiff,  in  an  action  to  quiet  title,  to  re- 
fund to  the  defendant  taxes  paid  by  the 
latter,  on  the  theory  that  same  were  a  bur- 
den upon  the  land.  The  court  says:  "A  tax 
against  real  estate  is  a  tax  against  the 
pKjperty,  and  not  against  the  owner.  If  tLd 
taxes  have  been  legally  assessed,  tfaey  be- 
came a  lien  on  the  property  prior  to  all 
other  liens." 

It  will  be  perceived  from  the  foregoing  re- 
view of  the  cases  that,  under  all  the  vary- 
ing revenue  laws  of  the  state,  this  court  has 
held  that  real  estate  taxes  constitute  e» 
propria  vigore  a  prior  lieu  against  the  prop- 
erty on  which  they  are  assessed,  not  de- 
pending upon  any  express  declaration  of  the 
statute  to  that  effect,  and  not  depending, 
as  it  is  now  claimed  they  do,  upon  the  pro- 
vision in  the  statute  first  enacted  in  April, 
1877  (Acta  1877,  p.  387),  which  gives  the 
judgment  for  taxes  a  first  lien.  The  fare- 
going  cases  furtlier  establish  the  proposition 
that  the  word  "owner,"  in  &  statute  which 
provides  that  suits  for  delinquent  taxes 
shall  be  brought  against  the  owner  of  the 
land,  includes  the  holders  of  eocumbrancea 
on  the  land. 

Our  conclusion  on  this  point  rests  as  well 
upon  sound  reason.  It  is  uniformly  recog- 
nized that  the  claim  of  the  state  for  the 
taxes  necessary  for  its  support  is  superior 
to  demands  created  by  private  contract.  In 
Minnesota  v.  Central  Trust  Co.  30  C.  C.  A. 
214,  94  Fed.  244,  Judge  Thayer  discussej 
this  subject  fully  upon  authority  and  reason. 
He  cites  numerous  cases  to  sustain  the 
proposition,  which  he  enunciates  thus:  "It 
has  been  held  frequently  that  a  tax  lawfully 
imposed  by  the  state  on  its  cititens  is  not 
an  ordinary  debt,  but  is  an  obligation  which, 
by  its  very  nature,  should  be  regarded  as 
paramount  to  all  other  demands  against  the 
taxpayer,  although  the  law  imposing  the  tax 
does  not  in  express  terms  declare  such  pri- 
ority." And  then  he  says;  "These  decisiona 
also  express  a  thought  which  is  generally 
prevalent  in  the  public  mind,  that  taxes 
levied  by  the  state  for  its  own  support  are 
founded  upon  a  higher  obligation  than  oth- 
er demands.  Tlie  fact  has  also  been  recog- 
nized from  time  immemorial  that  every 
sovereignty  ought  to  be  armed  with  the  requi- 
site power  to  enforce  the  collection  of  tAXes 
without  fail,  and  to  compel  the  prompt  pay- 
ment of  whatever  imposts  it  sees  fit  to  levy 
for  its  own  support.    In  view  of  that  necea- 
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iitj,  it  b«e  been  *  common  practice  to  pro- 
vide aamnury  remedies  for  enforcing  eucb 
ianmada,  which  have 'been  upheld  by  the 
DourtB  irbenerer  assailed,  although  it  it 
quite  probtible  that  some  of  the  remedies  so 
provided  could  not  have  be«n  sustained  as 
affording  due  process  of  law,  if  the  proceed- 
ings had  related  to  the  collection  of  purely 
private  debts."  This  thought  %  in  line  with 
<rhat  ia  aaid  by  the  supreme  court  of  Illinois 
iB  DcuniB  T.  Hayn&rd,  16  III.  477:  "All  the 
principle*  applicable  to  the  prerogative  pri- 
ority of  the  Crown  in  this  respect  equally 
apply  to  public  dues  for  taxes." 

it  ia  said  tbat,  even  if  the  foregoing  viewa 
■s  to  general  tasee  ore  correct,  they  cannot 
be  nude  to  af»ply  to  special  taxes  or  asaets- 
laents  for  improvementa  of  the  eharacUr  in 
qmtion  ia  this  ease.  The  question,  then,  is 
whether  the  principWs  enunciated  above  ap- 
ply to  special  as  well  as  general  taxes.  Both 
ate  creAted  by  the  sovereign  power  of  the 
Rate.  Tbe  distinction  between  them  has 
been  trften  diaeuaeed  oa  our  former  opinions. 
Some  of  tbeee  ophtimiB  say  that,  while  cre- 
ated b;  the  taxing  power  of  the  state,  they 
are  not  taxes.  Morrison  v.  Morey,  146  Mo. 
S64.  48  S.  W.  629;  Independence  v.  GaUi, 
no  Ho.  374,  19  S.  W.  728.  These  cases, 
Wwerer,  have  in  mind  the  general  taxes  re- 
ferred to  in  certain  constitutional  limita- 
tions, which  limitati<Ms,  however,  do  not  re- 
fer to  these  special  taxes  for  local  improve- 
BuntB.  Speaking  in  the  above  case  of  In- 
dependence v.  Gates  of  tbe  power  to  levy 
local  aooesamenta,  we  say:  "It  is  settled  in 
Mtsflouri,  and  generally  elsewhere,  that  it  is 
leferable  to  the  taxing  powitr,  though  such 
saeessments  are  not  taxes  in  the  sense  that 
vM'd  is  neitally  employed."  Again,  in  Meier 
»-  St.  Louia,  180  Mo.  408,  79  8.  W.  967:  "It 
b  DOW  settled  law  in  this  court  that  special 
araeaameiits  for  local  improvements  are  ref- 
nable  to  the  taxing  power." 

In  Htammn  Constr.  Co.  v.  Wabash  R.  Co. 
IM  Mo.  loc.  cit.  177,  12  L.R.A.(N.S.)  112, 
121  Am.  fit.  Bep.  649,  104  8.  W.  68,  12  Ann. 
tas-  ft30,  we  say:  "While  a  distinction  is 
nade  between  local  assessments  and  taxes 
levied  for  general  revenue  purposes,  in  tbat 
an  innrnnmrnf  for  a  local  improvement  is 
oot  a  tax,  within  the  meaning  of  the  consti- 
tatiomi  provision  regarding  uniformity  of 
taxation,  it  is  in  a  sense  a  tax,  not,  how- 
ever, for  tbe  purpose  of  sustaining  the  gov- 
erttmeot,  bnt  imposed  upon  individual  prop- 
erty upon  the  theory  that  such  proper^  re- 
oeirea  at.  special  beneflt  different  from  the 
fxneral  one  which  the  owner  enjoys  in  com- 
mon with  others;  in  other  words,  an  assess- 
nent   for  beneflts." 

As  long  ago  as  Garrett  v.  Bt.  Louis,  26 
Ho.  505.  fi9  Am.  Dec.  475,  this  court  said: 
That  this  assessment  upon  the  lot  owners 
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fronting  on  the  street  is  an  exercise  of  the 
taxing  power  seems  too  plain  to  admit  ot 

argument." 

This  special  tax  ia  assessed  because  of 
special  beneflt  to  property,  and  yet  there  ia 
also  a  public  beneflt.  Indeed,  it  is  this  pub- 
lic benefit  that  justiBes  the  exercise  of  the 
state's  sovereign  power.  As  said  by  Wood- 
son, J.,  in  St  Louis  V.  G.  W.  Wright  Con- 
tracting Co.  202  Mo.  loc,  cit.  463,  IIB  Am. 
St  Rep.  BIO,  101  8.  W.  8:  "The  tax  is  im- 
posed for  public  purposes  in  tbe  payment  of 
street  improvements,  and  not  for  private 
use.  As  an  incident  only  to  the  public  im- 
provement, the  adjoining  property  is  bene- 
fited, and  hecause  of  that  benefit  the  tax  is 
asaessed  against  the  property,  and  not 
against  its  owner." 

8o  we  are  dealing  with  a  tax,  not  a  gen- 
eral tax  to  support  the  government  but  a 
special  tax  imposed  by  the  same  general 
power,  and  for  the  same  general  purpose, — 
the  public  good.  General  taxes  are  exacted 
for  the  public  good.  True  it  is  quite  eom- 
mon  to  speak  of  them  as  being  levied  for 
tbe  support  of  the  government.  This,  bow- 
ever,  is  a  too  narrow  limitation.  Taxes  are 
used  for  the  public  good  in  many  ways  other 
than  government  support;  as,  for  instance, 
public  improvements  and  schools.  Govern- 
ment exists  for  the  public  good;  and  it  is 
for  the  public  good  that  streets  are  im- 
proved and  sewers  constructed.  The  state 
could  not  compel  a  man  to  improve  a  street 
in  front  of  his  lot  for  the  sole  purpose  of 
benefiting  his  lot.  Tbere  is  in  such  improve- 
ment a  special  benefit  to  the  abutting  lot 
Therefore  the  tax  for  such  improvement ' 
may  be  greater  upon  that  lot  than  it  is  up- 
on the  general  property  in  the  city;  and 
hence  we  speak  of  this  special  tax  as  a 
benefit  asBessment.  The  abutting  property 
is  not  taxed  for  the  entire  cost  of  the  im- 
provement. Section  IS,  art.  6,  of  the  St. 
Louis  Charter,  provides:  "The  cost  of  con- 
struction of  all  the  foregoing  improvements 
within  the  city  shall  be  apportioned  as  fol- 
lows: The  grading  of  new  streets,  alleys, 
and  tbe  making  of  cross  walks,  and  the  re- 
pairs of  all  streets  and  highways  and  clean- 
ing of  the  same,  and  of  all  alleys  and  cross 
walks,  shall  be  paid  out  of  the  general  reve- 
nue of  the  cityi  and  tbe  paving,  curbing, 
guttering,  sidewalks,  and  the  materials  for 
the  roadivays,  the  repairs  of  all  alleys  and 
sidewalks,  shall  be  charged  upon  the  adjoin- 
ing property  as  a  special  tax,  and  collected 
and  paid  as  hereinafter  provided." 

Here  we  have  both  general  and  special 
taxes  levied  by  the  same  power,  and  both 
used  for  the  same  purpose;  namely,  making 
and  maintaining  a  public  fltreet.  There  is  no 
essential  difference  between  them,  so  far  as 
tbe    questions    under    iiiecuss..  , 
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These  apecial  taxea  are,  by  9  18,  above 
■et  out,  charged  upon  the  'property, — not 
againat  the  owner.  By  S  2S,  art.  6,  of  tUe 
cliartST,  the  tax  bill  is  a  lien  upon  the  prop- 
erty charged,  to  be  enforced  by  suit  ag&inet 
the  "owner  of  Uie  land." 

We  have  ruled  above  that,  as  to  general 
taxes,  a  similar  provision  gives  the  lien 
priority  over  earlier  eocumbranceB.  We  have 
also  ruled  that,  as  to  general  taxes,  the 
word  "owner,"  in  a.  similar  provision  for 
suit  asainet  the  owner  of  the  land,  must  be 
construed  to  include  encumbrances.  On 
principle,  it  would  seem  that  the  same  rul- 
ing Bhould  be  applied  to  these  special  taxes. 
Tbe  exigencies  of  government  are  ti  great  as 
to  the  necessity  for  the  tax  and  for  its 
prompt  and  certain  collection.  The  applica- 
tion of  the  rule  of  priority  bears  less  hard- 
ly on  the  encumbrancer.  The  general  tax 
benefits  the  property  taxed,  but  remotely 
and  indirectly.  The  special  tax  is  of  direct 
benefit  to  the  property,  enhancin;^  its  value 
in  proportion  to  the  tax,  and  benefits  the 
encumbrancer  by  adding  to  the  value  of  his 
security.  On  this  point,  the  supreme  court 
of  Minnesota,  in  Horey  v.  Duluth,  75  Minn. 
221,  77  N.  W.  B2»,  says:  "The  improvement 
is  for  the  benefit  of  all  interests  in  the  land, 
for  that  of  the  lien  holder  as  well  as  that 
of  the  fee  owner,  and  necessarily  the  lien  of 
the  assessment  for  the  improvement  must  be 
coextensive  with  the  estate  benefited  and  as- 
sessed." And  further:  "It  is  apparent, 
however,  from  the  provisions  of  the  charter 
that  the  word  'ownir'  is  not  used  therein 
in  a  strict  sense,  but  that  it  means  persons 
interested  in  the  land,  which  includes  mort- 
gagees." 

We  have  decided  that  a  judgment  for  spe- 
cial taxes  must  be  and  can  only  be  one  en- 
forcing the  lien  against  the  particular  prop- 
erty. In  Barber  Asphalt  Paving  Co.  v.  St. 
Joseph,  183  Mo.  4Q1,  82  S.  W.  64,  we  say: 
"Proceedings  to  enforce  special  tax  bills  are. 
in  the  nature  of  proceedings  in  rem,  and 
compulsory  payment  of  the  judgment  can 
only  be  made  by  a  sale  of  the  assessed  prop- 
erty," 

The  law  governing  the  tax  in  this  ease 
is  found  in  the  charter  of  tbe  city  of  St 
Louis,  which  provides  i  "Said  tax  bills  shall 
be  and  become  a  lien  on  the  property 
charged  therewith,  and  may  be  collected  of 
the  owner  of  the  land  and  in  the  name  of 
and  by  the  contractor  as  any  other  claim 
in  any  court  of  competent  jurisdiction." 
Section  2S,  art.  S. 

Construed  in  the  tight  of  the  case  last 
cited,  this  means  that  the  tax  is  a  Hen  on 
the  property,  to  be  enforced  by  a  proceeding 
in  r»in  against  the  property.  And,  as  ruled 
above,  the  word  "owner"  incUidps  encum- 
brancers. So  far  as  concerns  the  method  of 
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procedure  provided  in  the  charter,— 
to  sue  as  upon  any  other  claim  in  any  court 
of  competent  jurisdiction, — this  must  mean 
such  suit  "as  is  adapted  to  the  enforcement 
of  the  lien,"  Barber  Asphalt  Paving  Co. 
T.  St.  Joseph,  supra.  That  this  tax  is  given 
priority  inferentially  by  the  charter  ia 
shown  by  the  further  provision  in  said  S  2B: 
"That  the  owner  or  any  other  person  having 
an  interest  in  the  property  charged  with  the 
tax  bill  may  pay  the  same  in  full  at  any 
time  within  thirty  days  after  notice  of  tbe 
tax  bill,  without  interest." 

The  clause  "any  other  person  having  &□ 
interest  in  the  property"  certainly  includes 
encumbrancers.  This  provision  is  meaning- 
less, without  it  is  designed  to  mable  encuoa- 
brancers  to  protect  their  intereata  by  pay- 
ing, without  penalty,  taxes  to  which  their 
interests  are  subordinate.  If  their  inter- 
ests are  not  liable  for  the  tax,  why  should 
they  be  referred  to  in  connection  with  its 
payment! 

The  charter  contains  no  pro  vision  makiug 
either  the  tax  itself  or  the  judgment  a  flra't 
lieu;  and  yet  we  have  seen  that,  without 
anything  more  in  the  general  law  than  ia 
found  in  the  charter  provision,  general  tax- 
es have  been  held  by  this  court  to  constitute 
a  first  lien. 

These  views  are  sustained,  by  tbe  case  of 
Keating  T.  Craig,  73  Mo.  607.  That  case  iii- 
volved  a  special  tax  bill,  issued  under  tbe 
charter  of  Kansas  City,  g  3  of  article  9 
of  which  provides  that  in  suits  to  enforoe 
the  lien  of  a  special  tax  bill  all  or  any  of 
the  owners  of  the  land  charged,  or  of  any 
interest  or  estate  therein,  may  be  made  de- 
fendants, and  that  a  jndgment  in  such  suit 
shall  bind  all  the  right,  title,  interest,  and 
estate  in  the  land  the  defendants  and  each 
of  tbem  owned  at  the  time  the  lien  of  tbe 
tax  bill  eommencedj'or  acquired  thereafter; 
and,  further,  that  parUea  interested  in  tbe 
land,  not  made  defendants,  shall  not  be  af- 
fected thereby;  and,  if  they  claim  through 
or  under  any  parties  defendant  prior  to  suit 
brought,  they  may  redeem  from  the  pur- 
chaser. It  was  held  in  the  Keating  Caae 
that  the  tax  lien  was  prior  to  an  earlier 
deed  of  trust.  It  is  true  that  reference  in 
made  in  the  opinion  to  the  foregoing  char- 
ter provisions  as  indicating  the  intention 
of  the  framers  to  give  it  priori^;  but,  un- 
der the  law  as  we  have  construed  it  in  thia 
opinion,  and  in  the  light  of  the  former  rul- 
ings of  this  court,  cited  herein,  this  pro- 
vision of  the  Kansas  City  charter  la  simply 
declaratory  of  the  taw,  and  is  no  more  in- 
dicative of  the  intent  of  the  lawmakers  than 
is  the  provision  in  the  St.  Louis  charter  al- 
lowing parties  owning  interests  fn  the  prop- 
erty to  pay  the  tax  without  penalty.  The 
Keating  Case  says:    "The  lien  of  the  special 
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Ui  bill,  like  tbe  lien  for  general  ttuea, 
iiperior  to  uij  encumbr&nce  with  which  the 
ownei  mftj  charge  bis  land."  The  opinion 
idda:  'This  is  the  evident  meaning  of  that 
portion  of  S  3,  above  referred  to,  which  de- 
diTH  tiw  effect  of  a  judgment  on  a  special 
taibill." 

No  doubt,  I  3  does  mean  that,  and 
doibt,  under  our  decieioni,  the  meaning  of 
tbe  law  would  be  the  same  without  S  3. 
Such  tvidentlj  was  the  construction  put  up- 
01  tite  Keatiug  Gate  by  Norton,  J.,  in  hi* 
disnnting  opinion  in  tbe  case  at  8tat«  t. 
fit.  iMiia,  K.  0.  *  N.  R.  Co.  77  Mo.  loe.  elt 
Wi.  (In  this  there  was  no  conflict  with  the 
ujoritT'  opinion. )  He  quotes  tbe  lUrave 
rt^ement  of  the  law  from  the  Keating  Case 
io  a  diicnaeion  upon  general  taxes,  and 
sithmit  any  leference  to  the  charter  pro- 
•itioo.  In  oor  judgment,  there  is  as  much 
■UTut  in  tbe  Bt.  Louis  charter  for  the 
nle  declared  in  the  Keating  Case  as  can 
it  found  in  the  Kansas  City  charter.  That 
rnle  we  spproTe. 

It  is  ur^d  by  respondent  that  we  should 
msider  the  exigencies  of  the  case;  that  it 
it  essential  to  the  proper  improvement  of 
tl»  dty  streets  and  sewers  that  special  tax 
kin*  ihall  be  first  liens,  in  order  to  in- 
nn  tbeir  prompt  and  certain  collection) 
farther,  that  we  should  consider  the  fact 
thit  under  tbe  charter  adopted  in  1B7B  spe- 
cial tax  bills  have  been  always  enforced  as 
Int  liens,  without  question  of  their  priority 
nntil  now.  Tbe  appellants  object  that  such 
couiderationn  ought  not  affect  our  conclu- 
iioM  ss  to  the  l»w.  We  appreciate  the  force 
of  this  objection ;  and  yet  in  constrnlng  the 
(liuteT,  in  order  to  arrive  at  the  intent  of 
ihc  framera,  it  ia  proper  to  consider  the  ob- 
Iwti  wbich  they  Bought  to  accomplish,  and 
(lie  practical  situation  they  were  attempting 
!«  provide  for.  It  was  doubtless  obvious  to 
iJem  that,  unless  tai  bills  became  first  liens 
»"  property,  the  improvement  of  tlio  city 
■ootd  be  seriously  hampered.  It  is  also 
proper  to  consider  that,  while  the  fact 
t!iat  a  eertaio  construction  of  the  taw  has 
Wn  nsually  recognized  by  the  city  suthori- 
txa,  the  bar,  and  the  people  at  large,  does 
■ot  establish  its  validity,  still  such  fact  is 
Mt  without  some  persuasive  force  in  favor 
o(  tnch  conatruction. 

This  ease  baa  been  ably  and  exhaustively 
Wi«fed  and  afgned  on  both  aides.  Counsel 
^le  died  tbe  dedsions  in  other  jurisdic- 
lou  on  the  question  involved,  both  as  to 
^scial  and  speeial  taxes.  We  have  ex 
wd  tbe  easea  in  detail.  To  discuss  them 
vmld  extend  this  opinion  to  unreasonable 
length.  The  cases  will  be  found  in  tbe  di' 
nstof  the  briefs.  They  hold  diverse  views; 
^i.  in  our  judgment,  the  weight  of  authori- 
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ty  as  found  in  the  decided  cases  supports 
the  views  herein  expressed. 
The  judgment  is  affirmed. 


Kennlsb,  J.,  dissents  in  opinion  filed,  in 
which   TalHant,   Cb.   J,,  sod  Lanun,   J., 


Kennlsb,   J.,   dissenting: 

The  principles  of  law  aunouneed  in  the 
foregoing  opinion,  and  upon  wbich  the  case 
is  decided,  are  so  at  variance  with  the  con- 
clusions arrived  at  by  the  writer  after  a 
thorough  examination  of  tbe  subject,  as  to 
require  that  I  give  CKpreasion  to  my  views. 

There  i*  but  one  question  in  the  case,  and 
that  is,  as  stated  in  the  opinion;  "Under 
the  charter  of  the  city  of  St.  Louis,  has  the 
lien  of  a  special  tax  bill,  issued  for  street 
improvements,  priority  over  a  deed  of  trust 
which  antedates  tbe  billt"  Notwitbstand' 
ing  the  singleness  ot  the  issue  thus  in 
judgment,  the  majority  opinion,  in  deciding 
the  case,  states  and  aflirms  the  following 
proposition;  "In  this  state,  both  general 
and  special  tax  liens  have  priority,  (a)  in 
the  absence  of  statutory  direction  to  the 
contrary,  and  (b)  such  priority  of  the 
special  tax  lien  is  fairly  inferable  from  the 
language  of  the  statute  (charter)  creating 
the  lien."  In  this  case,  the  litigants  are 
private  persons,  one  claiming  under  a  trust 
deed  taken  as  security  for  a  loan  .when  tbe 
property  was  clear  and  unencumbered,  and 
the  other  claiming  under  a  special  tax  bill 
for  street  improvements  subsequently  made. 
Neither  the  state  nor  any  subdivision  there- 
of is  seeking  to  enforce  a  lien  for  general 
taxes  levied  for  the  support  ot  the  govern- 
ment, nor  Is  even  a  party  to  the  proceeding. 
It  follows  that  no  question  as  to  the  lien 
for  general  ta^ies  Is  before  us,  and  any  pro- 
nouncement as  to  the  Ihw  applicable  thereto 
cannot  be  authoritatively  decided  in  this 
case.  Tbe  two  kinds  of  taxes,  general  and 
special,  dilTer  in  many  Tespects;  and,  as 
there  is  an  abundance  of  authority  upon  the 
one  question  in  this  case^priori^  as  be- 
tween the  special  tax  and  the  prior  eaeum- 
brance — it  is  difficult  to  understand  wherein 
the  issue  to  be  decided  is  simplified  by  com- 
bining it  with  a  propasition  as  to  taxes  not 
in  any  wise  involved  in  this  suit. 

As  to  the  two  propositions  "a"  and  "b," 
above  referred  to,  it  should  be  stated  at  the 
outset  that  if  the  special  tax  lien  has  prior- 
ity, in  the  absence  of  a  statute  to  the  con- 
trary, that  ends  the  controversy;  for  it  is 
not  pretended  that  such  a  statute  exists  un- 
der the  facts  of  this  case.  If  that  conten- 
tion is  sound  law,  it  is  unnecessary,  as  4.ii|c 
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incocB]  stent,  to  iavoke  the  doctrine  tbat 
fluch  priority  is  fnirlj  inferable  from  the 
provisions  of  the  cliarter.  On  the  other 
hand,  if  the  priority'  of  the  Bpeci»I  tax  lien 
ia  fairt;  to  be  inferred  from  the  charter,  no 
issue  of  law  remains,  because  appellants 
concede  that  if  eudi  priority  ia  expressed 
in  the  charter,  or  can  be  deduced  therefrom 
by  fair  inference,  then  the  lien  of  the  special 
tax  must  prevail.  Tbe  questions  tiefore  us, 
tlierefore,  are  two:  (1)  Is  the  special  tax 
bill  a  superior  lien  over  a  pre-existing  en- 
cumbrance, in  the  absence  of  statutory  direc- 
tion to  the  contrary,  and,  if  not,  (2}  does 
tbe  cbarter  fairly  imply  an  intent  to  give 
such  priority  I  I  say  fairly  imply  such  in- 
tent, because  there  ia  no  claim  that  it  does 
so  expressly. 

Taking  up  these  two  propositions  in  their 
order,  it  should  be  observed  that  the  flrat 
atated  is  not  a  question  of  first  impression, 
to  be  reasoned  out  without  the  aid  of  ad- 
judications and  of  those  writers  who  have 
made  a  specialty  of  this  branch  of  the  law. 
Although  there  ia  an  abundance  of  such  au- 
thority in  the  books,  as  will  be  shown  pres- 
ently, it  is  noticeable  that  not  a  single  text- 
book or  writer  upon  the  subject  is  cited  {or 
can  be  cited)  in  support  of  the  opinion  of 
tbe  court  herein.  The  following  excerpts 
will  show  the  vicwa  of  the  great  jurista  who 
have  written  upon  the  subject: 

"The  general  rule  is  that  taxes  are  not  a 
lien,  unleas  expressly  made  so;  and  when 
liens  are  expressly  created  they  are  not  to 
be  enlarged  hy  construction.  .  .  .  Not 
only  is  it  competent  for  the  state  to  charge 
land  with  a  lien  for  the  taxes  imposed  tliere- 
upon,  but  the  legislature  may,  if  it  shall 
deem  it  proper  or  necessary  to  do  bo,  make 
the  lien  a  flrat  claim  on  the  property,  with 
precedence  of  all  other  claims  and  liens 
whatsoever,  whether  created  by  judgment. 
mortgage,  execution,  or  otherwise,  and 
whether  arising  before  or  after  the  execution 
of  the  tax.  When  that  ia  done,  the  lieu 
doea  not  atand  on  the  same  footing  with  an 
ordinary  encumbrance,  but  attaches  itself  to 
the  res,  without  regard  to  individual  own- 
ership, and,  if  enforced  by  sale  of  the  land, 
the  purchaser  wilt  take  a  valid  and  unim- 
peachable title."  2  Cooley,  Taxn.  3d  ed. 
pp.  SOS,  863. 

"The  provisions  of  the  statute  determine 
the  question  of  the  priority  between  the  lien 
of  an  assessment  and  other  liens  upon  real- 
ty, if  both  liens  are  created  after  the  enact- 
ment of  such  statute.  .  .  .  If  it  is  so 
provided  by  statute,  the  lien  of  an  assess- 
ment may  have  priority  over  a  lien  which  is 
earlier  in  point  of  time;  such  as  a  mortgage 
lien.  In  aome  cafoa,  the  riglit  of  a  mort- 
gagee aa  agaiuEt  an  assessment  lien  has  been 
diacussed,  but  not  decided.  A  statute  may 
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make  the  lien  of  an  assessment  superior  to 
the  liens  of  existing  encumbrances,  since  all 
property  owners  hold  in  subordination  to 
the  taxing  power.  In  the  absence  of  a  stat- 
ute giving  an  assessment  priority  over  an 
earlier  mortgage  lien,  an  assessmeiit  has  no 
such  priority."  2  Page  &  J.  XazatioD  bj 
Aaseasments,  %  1068. 

"A  lien  for  public  taxes  and  assessments 
is  upon  the  property,  and  is  paramount  to 
all  liens  acquired  by  personal  contract,  when 
so  provided  by  statute.  .  .  .  Although 
the  lien  of  a  prior  recorded  mortgage  ia 
superior  to  that  of  a  special  assessment,  it 
is  within  tlie  power  of  the  legislature  to 
change  the  rule,  and  make  the  mortgage 
lien  secondary  to  that  of  the  aasessment." 
Hamilton,  Special  Assessments,  g  703. 

"There  is  no  common -I  aw  rule  which 
makes  a  levy  and  assessment  of  taxes  a« 
propria  vigore  a  lien  on  the  property  of  the 
taxpayer.  Such  liens  owe  their  existenoe 
wholly  to  statute;  and  their  duration,  linii- 
tation,  and  priorities,  together  with  the 
property  to  which  they  attach,  must  be  de- 
termined by  the  statutes  creating  them."  27 
Am,  t  Eng.  Enc.  Law,  2d  ed.  735. 

"Taxes  and  assesaments  levied  upon  land 
which  is  already  subject  to  a  mortgage  do 
not  displace  or  outrank  tbe  lien  of  the  mort- 
gage, in  the  absence  of  an  express  legisla- 
tive declaration  that  they  shall  constitute  a 
paramount  lien."     27  Cyc.  1170. 

"It  is,  for  these  reasons,  often  proper  to 
deduce  from  the  general  language  of  the 
statute  giving  a  lien  the  conclusion  that  it 
gives  a  paramount  lien  to  which  mortgaf^e 
estates  or  judgment  liens  must  yield.  But 
this  conclusion  cannot,  perhaps,  be  inferred 
where  no  provision  is  made  for  giving  those 
who  hold  such  interests  a  hearing,  and 
where  there  are  no  words  declaring  the  su- 
periority of  the  lien."  2  Elliott,  Roads  &, 
Streets,  3d  ed.  %  749. 

The  learned  author  last  cited,  writing  the 
opinion  in  the  case  of  Stat«  ex  rel.  Ely  v. 
.^tna  Ins.  Co.  117  Ind.  251,  20  N.  E.  144, 
and  discussing  the  subject  of  the  lien  of  a 
special  tax  created  by  statute,  said:  "The 
statute  does  not  declare  that  the  assess- 
ment shall  be  a  prior  lien,  but  simply  pro- 
vides that  the  asaeaament  ahall  'be  a  lien 
from  the  date  of  filing  the  report  of  the  coiti- 
missioners.'  Acta  of  1S83,  p.  179,  S  6.  We 
do  not  doubt  that  it  would  have  have  been 
within  the  power  of  the  legislature  to  pro- 
vide by  express  words  that  the  lien  should 
have  priority  over  pre-existing  mortgages. 
Provident  Inst,  for  Savings  v.  Jersey  City, 
113  U.  8.  506,  28  L.  ed.  HOB,  6  Sup.  Ct. 
Rep.  012.  But  there  is  no  such  provision  in 
our  statute,  and  the  question  is  whether  the 
courts  can  put  one  there.  We  appreciate 
the  force  of  the  appellant's  argument,  but 
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tUnk  it  one  that  siiould  be  addrewed  to  the 
l^ialature,  rather  than  tbe  courts.  We 
can  readily  perceive  that  there  are  cases  in 
•hieh  the  adjudication  in  favor  of  the  pri- 
oritj  of  a  mortgage  lien  would  aeriously 
interfera  with  the  prosecution  of  a  work  for 
die  promotion  of  the  puhlic  welfare;  hut 
Uie  creation  of  liens  and  their  incidents  is 
■  legislative  matter,  and  the  courts  cannot 
create  sucli  liens.  1  Jones,  Liens,  §g  97-112. 
The  rtatute  must  determine  the  character 
ud  extent  of  the  lien.  1  Jones,  Iiiens, 
]  105.  It  ia  not  necessary  that  it  should 
m  ezprcBB  terms  declare  that  the  lien  shall 
be  a  paramount  one;  for,  if  the  intention 
an  be  gathered  from  the  general  words  and 
purpoaea  of  the  statute,  tbe  courts  will  give 
it  effect.  The  statute  under  consideration 
<ioe>  not  contain  any  provision  indicaling 
IB  intention  to  make  the  lien  paramount  to 
Uut  of  a  pre-existing  mortgage." 

Theao  anthorities,  as  might  reasonably  be 
(ipected  from  tlie  fact  that  they  so  state 
the  }aw,  are  supported  by  the  weight  of 
idjudications  of  the  courts  of  last  resort. 
We  ahajl  not  encumber  this  opinion  by  eit- 
■Mg  the  casea.  The;  will  be  found  in  the 
[oocnotes  of  the  foregoing  works. 

In  tbe  caae  of  Everett  v.  Marston,  1B6  Mo. 
1w.  cit.  S9B,  85  S.  W.  G42,  discusaing  tax 
lirns,  tbia  court,  quoting  with  approval  from 
one  of  tbe  above  authorities,  said:  "There 
law  rule  which  makes  a  levy 
t  of  taxes  ex  propria  tngore 
a  lien  on  the  property  of  tbe  taxpayer. 
.Sarh  liens  owe  their  existence  wholly  to 
■tatute;  and  their  duration,  limitation,  and 
friorttiea,  t<^ether  with  tbe  property  to 
>faich  tbey  attach,  must  be  determined  by 
:lie  statutes  creating  them." 

Without  admitting  that  a  general  tax  due 
tbe  state  and  a  special  tax  due  a  private 
uiiien  stand  upon  the  same  footing  as  to 
prioritj,  some  reference  should  be  made  to 
tie  law  of  this  state  as  to  the  liens  for  gen- 
<n]  and  special  taxes.  Tt  is  provided  by 
!  11,499,  Revised  Statutes  1909,  that  the 
jidgmect  for  general  taxes  siisll  be  a  prior 
bML  Many  other  statutes  expressly  provide 
fcr  tbe  priority  of  a  lien  for  special  assess- 
r-pnta  and  other  taxes.  See  gg  11,S17,  11,- 
J^S,  0347,  904S,  S2O0,  B207,  SS23.  65!i4, 
UK,  5722,  and  9618,  Revised  Statutes  11)09. 
If  the  tax  lien  has  priority  of  its  own  force 
ud  without  the  aid  of  any  statute,  ft  is 
Main  that  the  l^islature  did  not  so  un- 
^Hstand  it.  But  it  is  said  tliat  the  act  mak- 
ing a  judgment  for  general  taxes  a  prior 
1*0  was  passed  in  the  year  ]87T,  and  that 
mtil  then  such  taxes  were  uniformly  given 
priority  by  the  courts,  without  a  statute  so 
irmiding.  The  limits  of  this  dissent  pre- 
cede a  discussion  of  all  the  various  statu- 
lory  prvvisions  as  to  the  lien  (or  taxes  dur- 
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ing  tbe  history  of  this  state;  but  an  eiamj. 

nation  of  tliem  has  left  no  doubt  that  the 
law,  by  necessary  inference,  lias  at  at]  times 
rccogiiiied  the  priority  and  dominant  char- 
acter of  tlie  statutory  lien  for  general  taxes. 
In  the  several  revisions  of  the  statutes,  tbe 
following  appear: 

Uiseouri  TerritDrial  Laws,  1S04-24,  vol. 
1,  p.  73S,  §  22,  provide  that  a  deed  under 
a  sale  for  taxes  "aliall  vest  in  the  puiclias- 
er,  bis  heirs  and  assigns,  all  tlie  riglit,  title, 
claim,  and  interest  of  the  said  lands  (the 
right  of  the  United  States  only  eiceptcil)  to 
the  part  so  sold."  Revised  Statutes  183S, 
pp.  642  and  E43,  provide  that  the  lands  up- 
on which  the  taxes  are  not  paid  within  tlie 
tim*  prescribed  "sliall  be  forfeited  to  the 
state,"  end  that  a  sale  of  such  lands  tot 
taxes  shall  "convey  to  the  purchaser  all  tlie 
right,  title,  and  interest  of  the  state  in  and 
to  the  land  sold."  Revised  Statutes  1846, 
p.  S4S,  speak  of  lands  on  which  taxes  shall 
not  be  paid  within  the  time  prescribed,  as 
"forfeited  to  the  state,"  and  at  page  052 
provide  that  the  register  of  lands  sliall  "ex- 
ecute good  and  BUfHcient  deeds  of  convey- 
ance" to  the  persons  purchasing  lands  at 
tax  sales.  Revised  Statutes  1855,  p.  ISSO, 
g  34,  provide  that  the  deed  delivered  to  the 
purchaser  at  a  tax  sale  "shall  be  prima  facie 
evidence  of  title  in  fee  simple."  In  the  Gen- 
eral Statutes  of  1885,  p.  127,  it  is  provided 
that  the  tax  deed  "shall  vest  in  the  grantee, 
his  heirs,  and  assigns  the  title  to  the  real  es- 
tate herein  described."  And  at  page  128, 
after  providing  that  when  lauds  offered  for 
sate  hy  the  collector  shall  not  be  sold  for 
want  of  bidders,  the  same  shall  be  forfeiteil 
fo  the  state  of  Missouri,  "and  thenceforth 
all  right,  title,  and  interest  of  every  person 
whomsoever  in  and  to  such  land  or  lot  shall 
be  considered  as  transferred  to  and.  vested 
abfolutely  in  the  state."  In  Warner's  Stat- 
utes of  1872.  vol.  2,  p.  1197,  it  is  provided 
that  the  collector  shall  give  notice  of  an  ap- 
plication to  the  court  to  sell  lands  upon 
which  there  are  delinquent  taxes.  The  form 
of  notice  is  prescribed  in  the  statute,  and 
begins  as  follows:  "Kotice  is  hereby  given 
to  all  persons  interested  that  the  under- 
signed collector  .  .  .  will  make  applica- 
tion to  the  county  court  ...  for  a 
judgment  to  enforce  tbe  lien  of  the  state  of 
Miaaouri  against  the  tracts  of  land  .  ,  , 
described  in  the  foregoing  list,  and  for  an 
order  to  sell  so  much  of  said  real  property," 
etc.  And  at  page  1199  it  is  provided  that 
"any  person  interested  in  any  of  said  lands 
or  lots  may  make  a  defense  to  the  proceed- 
ing." The  form  of  the  judjiment  ia  also  set 
out  in  the  statutes,  and  concludes  as  follows: 
"It  is  therefore  ordered.  adjuilRed,  and  de-. 
creed  that  the  several  tracts  of  land    .   .  'IC 
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•everall;  be  condemned  and  be  sold  to  utia- 
fy  tlie  eame  «■  Uw  law  directs." 

From  the  loregoing,  it  ih  clear  that  the 
Ian  of  this  Btate  slwaya  bos  recognised  the 
priorit;  of  the  state's  lien  lor  taxes;  and 
it  follows  that  the  cases  cited  iu  the  opinion 
ol  the  court  herein  as  holding  the  priority 
of  the  lien  of  general  taxes  are  meiely  is 
accord  with  the  statutory  law,  and  are  not 
in  point  a*  supporting  the  doctrine  that  the 
lien  of  a  special  tax  is  a  prior  lien,  in  the 
absence  of  a  statute. 

I'he  case  of  Stafford  v.  Fixer,  82  Uo.  303, 
written  by  Commisaioiier  Martin,  is  dis- 
ouBsed  at  length  in  the  opinion  of  the  court 
herein,  and  announces  the  law  (as  to  general 
taxes)  that  the  tax  lien  is  prior,  in  tM  ab- 
sence of  a  statute.  The  cases  it  cites  do 
not  warrant  that  conclusion.  One  of  those 
cases  is  Hopper  v.  Malleson,  IG  N.  J.  Eq. 
882.  The  contest  in  that  case  was  between 
a  prior  mortgagee  and  the  owner  ol  a  tax 
title  acquired  under  a  sale  of  taxes  levied 
after  the  execution  of  the  mortgage.  The 
court  held  iu  favor  of  the  mortgagee,  saying 
in  the  course  of  the  opinion  (loc.  cit.  380)  : 
"The  power  of  the  legislature,  by  virtue  of 
its  sovereignty,  to  malte  the  tax  a  charge 
upon  the  estate  of  all  parties  interested  in 
tbe  land,  and  to  make  the  tax  title  para- 
mount to  all  other  and  prior  claims  and  en- 
cumbrances, is  not  questioned.  But  has 
that  power  been  exercised  in  the  act  under 
consideration  t  Was  it  the  intention  oi  the 
legislature  that  the  tax  deed  should  oper- 
ate to  destroy  all  prior  interests  in  the  es- 
tate,. Tested  or  contingent,  executed  or  exec- 
utory, in  poaaeasion  or  in  expectancy!" 

Before  passing  from  this  branch  of  the 
case,  reference  should  be  made  to  tbe  cose 
of  Dressman  t.  Farmers'  &  T.  Nat.  Bank, 
100  Ky.  S71,  ae  L.R.A.  121,  38  8.  W.  1052, 
the  leading  authority  relied  upon  by  re- 
spondent. That  a  mistake  was  made  in  that 
case  is  placed  beyond  a  doubt  by  the  fact 
that,  although  the  sole  question  involved 
was  priority  as  between  the  lien  of  a  special 
assessment  and  that  of  an  antecedent  en- 
cumbrance, tbe  court  aaid,  "The  attention 
of  the  court  has  not  been  directed  to  an  ad- 
judicated ease  where  the  precise  question 
Involved  in  this  appeal  has  been  passed  up- 
on,"— and  cited  in  the  opinion  the  very  sec- 
tion of  Elliott  on  Roads  ft  Streets,  supra, 
which  states  the  law  directly  to  the  con- 
trary. 

The  question  remains;  Does  the  charter, 
by  fair  inference,  make  the  lien  of  the  tax 
bill  prior  to  that  of  an  existing  mortgage? 

The  language  of  the  charter  is:  "Said 
tax  bill  shall  be  and  become  a  lien  on  the 
propertv  charged  therewith,  and  may  be 
collected  of  the  owner  of  the  land  in  the 
name  o(  and  bv  the  contractor  as  any  other 
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claim  in  any  court  of  competent  jurisdic- 
tion," etc.  It  cannot  fairly  be  said  that 
this  language  indicates  an  intention  to  give 
priority  to  a  special  tax  bill;  but  it  is  said 
that  the  word  "owner,"  as  used  therein,  won 
intended  to  include  prior  encumbrancers. 
That  the  word  was  not  intended  to  have 
such  meaning  is  evident.  In  the  last  sen- 
tence of  the*  section,  it  is  provided  that,  "in 
case  the  owner  of  the  ground  is  a  nonresi- 
dent of  the  state,  suit  may  be  brought  by  at- 
tachment, which  shall  be  equivalent  to  no- 
tice and  demand  of  payment."  The  next 
section  of  the  charter  provides  that  "such 
certified  tax  bill  shall  in  all  cases  be  prima 
facie  evidence  ...  of  the  liability  of 
the  person  therein  named  aa  the  owner  of 
tbe  land."  If  the  mortgagee  is  an  owner, 
wlff  the  necessity  of  an  attachment,  simply 
because  the  owner  of  the  equity  happens  to 
be  a  nonresident!  Why  not  bring  tbe  Buit  ' 
in  such  case  against  the  mortgagee!  And, 
as  the  foreclosure  of  the  mortgage  lien 
would  carry  full  title,  why  make  the  owner 
of  the  equity  a  party  at  all!  Again,  if 
"owner"  means  "mortgagee," , it  follows  that 
iu  all  cases  wliere  tbe  mortgage  was  held  hy 
a  nonresident  an  attachment  would  lie 
against  the  property,  even  though  the  owner 
of  the  equity  lived  upon  it.  The  charter 
provides  in  detail  the  procedure  for  the  col- 
lection of  the  tax  bill  by  suit,  but  nowher« 
recognizes  the  right  of  the  holder  of  the  tax 
bill  to  make  a  prior  encumbrancer  a  party 
to  the  proceeding.  It  is  also  said  that  the 
provision  of  the  charter  that  "the  owner  or 
any  person  having  an  interest  in  the  prop- 
erty charged  with  the  tax  bill  may  pay  thtt 
same  in  full  at  any  time  within  thirty  days 
after  notice  of  the  tax  bill,  without  inter- 
est," was  intended  to  include  prior  encum- 
brancers; and  that  by  such  language  an  id- 
tent  is  disclosed  to  give  priority  to  the 
special  tax.  It  is  a  matter  of  common 
knowledge  that  the  building  and  improve- 
ment of  property  liable  for  the  tax  fre- 
quently goes  on  concurrently  with  tfie  street 
improvement.  In  making  such  improve- 
ments; encumbrances  may  be  placed  upon 
the  property  by  the  owner,  and  liens  of  con- 
tractors or  otticra,  later  in  point  of  time 
than  the  tax  bill,  may  exist.  Such  persona 
would  be  directly  interested  in  the  payment 
of  the  special  tax,  and  the  charter  language 
would  clearly  be  applicable  to  them.  In 
view  of  the  law  as  heretofore  qiioted  from 
Cooley,  that  "when  Hens  are  expressly  creat- 
ed they  are  not  to  be  enlarged  by  constrMc:- 
tion,"  it  seems  most  unreasonable  to  hold 
that  the  language  of  the  charter  which  is 
directly  applicable  to  a  class  holding  sub- 
ject to  the  special  tax  was  intended  to  Hiib- 
ordinete  the  lien  of  a  prior  mortgage  to 
that  of  a  later  special  tax  bill> 
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The  ease  of  Keating  t.  Craig,  73  Mo.  507, 
■e  an  imtible  to  understand  in  any  other 
li^t  ttwD  M8  autlioritf  against  respondeat. 
Tlie  case  was  alzaoett  identical  in  its  facte 
«iUi  the  ease  no-w  before  ub,  and  the  ques- 
tion  for  decision,  b.8  stated  hj  tbis  court, 
ni:  "Wss  the  lien  of  the  tu  bill  auperi- 
or  to  tbe  lien  of  tbe  trust  deeds?"  This 
MOit  then  answered  the  question  affirma- 
tivel^r  and  held  in  favor  of  the  superioritj 
of  the  lien  of  the  tax  bill;  but  the  charter 
proriiion  there  construed,  and  under  which 
nch  mling  tvas  made,  was  stated  by  the 
court  as  follows:  "It  is  provided  in  S  3, 
tii.  9,  of  the  city  cbart«r,  that  in  suits  to 
dloree  the  lien  of  a  special  tax  bill  all  or 
iBT  of  the  o^ivners  of  the  land  charged,  or  of 
UT  interest  or  estate  therein,  may  be  made 
lefendanta,  and  that  a  judgment  in  such 
■nit  ahull  hind  sill  the  right,  title,  interest, 
ud  estate  in  the  land  that  the  defendants 
ind  each,  of  them.  O'wned  at  the  time  the 
lien  ol  the  tax  bill  commenced,  or  acquired 
dterward."  That  proTiaion  expressly  au- 
thorized the  joining  of  a  mortgagee  as  a  de- 
kodant  and  b;  so  doing  gave  priority  to  the 
lien  of  the  tax  bill.  But  no  such  provision, 
or  one  remi>tely  kindred  to  it,  can  be  found 
ia  the  charter   under  consideration. 

In  the  course   of   the  opinion  in  the  Keat- 
ing Case,  the   court   eaid:    "The  lien  of  the 
fptcial   tax    bill,    like   the  lien   for   general 
laxea,  is  snperior  to  any  encumbrance  with 
which  the  owner  may  charge  his  land.   This 
■  the  evident    meaning  of  that  portion  of 
f  3,   above    referred   to,  which  declares 
tf<«t  of  a  judgment  on  a  special  tax  bill." 
Tie  court  thus  recognUes  the  priority  of  the 
ten  for  general    taxes,  which  lien,  as  here- 
tofore shown,    was    made   prior  by  statute, 
aid  for  a   like    reason  holds  the  special  tai 
a  prior  lien,  because  made  so  by  the  charter. 
Tbe    foregoing    review  of  the  law,  it  is 
juimitted,    shows    an  array  of  authority  in 
Uror  of   the    position  maintained  by  appel- 
'sjits,  which   should  be  controlling  in  the  de- 
c-ioo    of    tbis    case.     And  on  reason  why 
ih-nild    it    xiot    be   ««»,  where  the  legislative 
iodv  ha«  not  atrted,  when  by  acting  it  would 
lare  served    notice  on  the  public  of  the  pri- 
*ritv  of  ««*^l>   **i=*f  J-   *  rr™  "?''''"8j°  " 
cUt'ant    p»i-t     *>*     '*•*'   "***'   •"■   •"  *"'*''" 
Bate,     may      lo*"     ^'^    ™™'*y    *"'    Prope'tj 
wbieh     ia    bi«    opinion,  is  adequate  eecu 
for  the    loan-       Without  any  notice  to  1 
s    ■necial      **x:     bill     is    issued    against    the 
uij>uertrv     and.   i»  held  by  the  contractor  who 
madcOie  improvement.    Does  this  improve- 
smtt     increa.se     the     amount    of    the    mort-. 
ncee's  loan   or  hjs  rate  of  interest?   All  he 
^Aclaim  is  what  he  could  have  gotten  with- 
tiat  the  improvement.     Wherein  is  he  bene- 
tbed  that  he  should  be  postponed  to  the  con- 
tractor^    As  to   the  latter,  it  the  improve- 
«-UB_'A-t>l.S.>  ' 


ment  benefits  tlic  property  to  the  extent  of 
the  tax,  be  has  the  equity  of  the  owner  and 
the  enhanced  value  to  secure  bis  tax  bill. 
And,  in  any  event,  he  knows  when  he  under- 
takes the  contract  exactly  what  security  he 
must  rely  upon.  If  the  I^islative  body  de- 
sires a  different  rule,  it  is  always  in  its 
power  to  enact  it.  It  has  not  done  so  under 
the  facta  of  this  case,  and  the  judgment 
should  he  for  the  appellanta. 

Vslliant,  Ch.  3^  and  Iiamm,  J^  con- 

cur  in  this  opinion. 


AIiABABfA   SUPREHB   COURT. 

LAURA  J.  NORTON,  Appl, 


RICHARD  RANDOLPH. 


(—  Ala.  . 


8.) 


Nnlsance  —  high  fence. 

1.  A  fence  20  feet  high  is  not  a  n 

merely   because    it   eicludes   the   light   and 
air  from  the  rooms  of  the  adjoining  build- 
ing   of    a    neighbor,    and    is    liable    to    be 
blown  against  the  house,  to  its  injury. 
Injunction  —  spite  fence. 

2.  Injunction  lies  against  the  mainte- 
nance of  a  spite  fence  erected  merely  to 
annoy  a  neighbor  and  injure  bis  property. 
Pleading  —  bill  for  lojanctlon  —  spit* 

3.  To  maintain  a  suit  for  injunction 
against  a  spite  fence,  tba  bill  should  al- 
lege not  only  tliat  the  structure  is  entirely 
useless  to  defendant  and  without  value  to 
his  property,  but  that  it  was  maliciously 
erected  for  the  purpose  of  injuring  com- 
plainant in  the  use  and  enjoyment  of  hit 
proper^. 

(April  4,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Jefferson  Coun- 
ty, overruling  a  demurrer  to  a  bill  filed  to 
enjoin  the  maintenance  of  a  fence  which 
was  alleged  to  constitute  a  nuisance.     Re- 

The  facts  are  stated  in  the  opinion. 

Note.  —  Generally,  as  to  injunction  to 
compel  or  prevent  the  erection,  main^- 
nance,  or  removal  of  a  fence,  see  note  to 
Miller  V,  Hoeschler,  7  L.R.A.(N,S.)  48. 
As  to  liability  for  malicious  erection  of  a 
fence,  including  the  right  to  an  injunction 
against  such  a  fence,  see  note  to  Barger  v. 
Barringer,  25  L.R.A.(N.S.}   83]. 

Generally,  as  to  the  elTect  of  bad  motiv« 
to  make  actionable  what  would  otherwise 
not  be,  see  note  to  Passaic  Print  Works  v. 
Ely  ft  W.  Dry-Goods  Co.  62  L.R.A.  873. 
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Mr.  Ceorge  Hnddl«9toi>,  for  appel- 
lant: 

The  mainteiuiiice  of  a  "spite  fence"  U  not 
actionable. 

Pieknrd  v.  Colliiu,  23  Barb.  468;  Levy 
V.  Brothers,  4  MlBo.  48,  23  N.  Y.  Supp. 
825;  Mahan  v.  Brown,  13  Wend.  201,  28 
Am.  Dec.  461 ;  Kanabe  v.  Levelle,  23  N.  Y. 
Supp.  81S;  PhelpH  v.  Nowlen,  72  N.  Y.  46, 
28  Am.  Rep.  93;  Paine  t.  Chandler,  134 
N.  Y.  386,  19  L.R.A.  B9,  32  N.  E.  18; 
Auburn  &  C.  PI,  Road  Co.  v.  Douglasa,  9 
N.  Y.  444;  Dawson  v.  Kemper,  32  Ohio  L. 
J.  16;  Letts  v.  KeBsler,  64  Ohio  St  73, 
■  40  L.R.A.  177,  42  N.  E.  765;  Falloon  v. 
Schilling,  2&  Kan.  295,  44  Am.  Rep.  642; 
Triplett  T.  Jackson,  6  Kan.  App.  777,  48 
Fac.  931 ;  Lapere  v.  Luckey,  23  Kan.  634, 
33  Am.  Rep,  196;  Honael  v.  Conant,  12  III. 
App.  269;  Guest  v.  ReynoldB,  68  III.  478, 
18  Am.  Rep.  670;  Ransom  v.  McCallistcr, 
9  Kf.  L.  Bep.  496;  Saddler  v.  Alexander, 
21  Ky.  L.  Rep.  1835,  56  S.  W.  518;  Bor- 
deaux T.  Greene,  22  Mont.  254,  74  Am.  St. 
Rep.  600,  66  Pao.  218;  Metzger  v.  Hoch- 
rein,  107  Wia.  267,  60  L.R.A.  306,  81  Am. 
St.  Rep.  841,  S3  N.  W.  308. 

One's  motive  in  exercising  a  right  Is  im- 
material, where  no  legal  right  of  another  is 
infringed,  and  the  fact  that  he  acta  from 
ft  malicious  desire  to  injure  such  person 
does  not  make  tlie  act  actionable. 

National  Protective  Asso.  v.  Ciiraming,  170 
N.  y.  316,  68  L.R.A.  136,  88  Am.  St.  liep. 
648,  63  N.  E.  369;  Bohn  Mfg.  Co.  v.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lumber- 
men's Asao.)  64  Minn.  223,  21  L.R.A.  337, 
40  Am.  St.  Rep.  319,  55  N.  W.  1119;  Orr 
V.  Home  Mut.  Ina.  Co.  12  La.  Ann.  256,  68 
Am.  Dec.  770;  Brothers  v.  Morris,  49  Vt. 
480;  Kiff  V.  Youmans,  86  N.  Y.  324,  40  Am. 
Rep.  643;  McCune  v.  Norwich  City  Gas  Co. 
80  Conn.  621,  79  Am.  Dec.  278;  Foster  v. 
McKibben,  14  Pa.  168;  Humphrey  v.  Doug- 
lass, II  Vt.  22,  34  Am.  Dec.  869;  Raycroft 
V.  Tayntor,  BS  Vt.  219,  33  L.R.A.  225,  54 
Am.  St.  Rep.  882,  35  Atl.  63;  South  Roy- 
alton  Bank  v.  Suffolk  Bank,  27  Vt.  695; 
Robison  y.  Texas  Pine  Land  Asso.  —  Ti^r. 
Civ.  App.  — ,  40  S.  W.  843;  Payne  v.  West- 
em  &  A.  R.  Co.  13  Lea,  607.  49  Am.  Rep. 
666;  Passaic  Print  Works  v.  Ely  4  W.  Dry 
Goods  Co.  82  L.R.A.  673,  44  C.  C,  A.  426. 
105  Fed.  163;  Oglesby  t.  Attiill,  105  U.  S. 
895,  26  L.  ed.  1180;  Glendon  Iron  Co.  v. 
Uhler,  76  Pa,  467,  16  Am.  Rep.  5i)l);  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co. 
50  W.  Va.  611,  56  L.R.A.  B04,  83  Am.  St 
Rep.  805,  40  S.  E.  691;  Jaggard,  Tort*,  p. 
66;  Pollock,  Torts,  p.  152:  White  v.  Kin- 
caid,  149  N.  C.  415.  23  L.R.A.(X.R.>  1177, 
128  Am.  St.  Rep.  603,  63  S.  E.  100. 
40  L.R.A.(N.S.) 


MeasTB.  A.  C.  Hows«  A  H.  R.  Howze, 
for  appellee: 

Any  use  of  one's  property  which  causes 
injury  to  his  neighbor,  and  int«rfereB  with 
the  proper  use  and  enjoyment  of  his  prop- 

Grady  v.  Wolaner,  46  Ala.  381,  7  Am. 
Rep.  593;  Ogletree  t.  McQuaggs,  67  Ala. 
680,  42  Am.  Rep.  112;  Rouse  v.  Martin, 
76  Ala.  616,  61  Am.  Rep.  463;  English  v. 
Progress  Electric  Light  ft  Motor  Co.  95 
Ala.  264,  10  So.  134;  Hundley  v.  Harri- 
son, 123  Ala.  292,  26  So.  294;  Richards  T. 
Daugberty,  133  Ala.  669,  31  So.  934;  Camp- 
bell V.  Seaman,  63  N.  Y.  668,  20  Am.  Rep. 
567. 

If  one,  with  the  sole  and  malicious  pur- 
pose of  injuring  another,  and  without  any 
benefit,  interest,  or  pleasure  (other  than 
tliat  which  he  derives  from  his  wicked  in- 
tent) to  himself  or  others,  commits  an  act 
which,  if  dons  in  good  faith,  would  be  justi- 
fiable, be  is  liable  in  an  action  in  favor  of 
such  other  person  for  tlie  damage*  he  may 
have  sustained  therefrom, 

Burke  v.  Smith,  69  Mich.  383,  3  L.R.A. 
184,  37  N.  W.  838;  Flaherty  v.  Moran,  81 
Mich.  62,  8  L.R.A..  183,  21  Am.  St.  Rep. 
510,  46  N.  W.  381 ;  Kirbwood  v.  Finegan, 
95  Mich.  643,  65  N.  W.  457;  Peek  v.  Roe, 
110  Mich.  52,  67  N.  W.  1080;  Barger  v. 
Barringer,  151  N.  C.  433,  26  L.R.A.  (N.8.) 
831,  66  S.  E.  439,  19  Ann.  Cas.  472;  Sankey 
V.  St.  Mary's  Female  Academy,  8  Mont. 
267,  21  Pac.  23;  Havens  v.  Klein,  49  How. 
Pr.  96. 

fiomervllls,  J.,  delivered  the  opinion  of 

the  court: 

The  bill  is  filed  by  the  appellee,  Ran- 
dolph, against  the  appellant,  Mrs.  Norton, 
seeking  to  abate  an  alleged  nuisance  erected 
by  her  on  a  vacant  lot  adjoining  his  resi- 
dence property  in  the  city  of  Birmingham. 
The  averments  of  the  bill  are  substantially 
as  follows;  Complainant  is  the  owner  of 
-  on  which  be  has  erected  for  selling  or 
renting  a  valuable  dnelling  house,  costing 
ibout  (6,000.  This  dwelling  is  In  a  desir- 
ilile  part  of  the  city,  and  many  other 
[vrellirgs  of  like  character  have  been  erect- 
d  on  tlie  same  street.  Respondent  owns  a 
scant  lot,  immediately  adjoining  complain- 
Liit's  lot,  "which  is  vacant  and  unimproved 
property,  and  is  not  used  by  her  for  any 
purpose."  She  has  nevertheless  erected  on 
said  vacant  lot,  within  3  or  4  feet  of  com- 
plainant's bouse,  "a  large  plank  wall  or 
structure  about  20  feet  high  and  30  feet 
long,  by  meanH  of  wbicb^he  has  almost  en- 
■ly  excluded  the  air  and  light  from  the 
ms  on  that  aide,"  This  structure  is 
alleged  to  be  useless,  and  also  unsafe,  in 
that   it   endangers   the   adjoining   dwelling 
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ij  iti  IiBl>i1ity  to  ba  blo^va  over  And  thus 
tnst  dunage  thereto.  It  is  further  alleged 
tkt  thii  stTaeture  "does  not  serve  ^nj  uee- 
hJ  purpoM,  nor  add  a.ny  value  to  the  prop- 
<tnj  of  tbe  Ba,id  I^A.urm  J.  Norton;"  and 
liiU  eomplaiiiKiit  "does  not  know  for  what 
patiKW  uid  structuiv  was  erected  bj  the 
iiH  I«iirm  J.  Korton,  unleu  it  wu  for 
'■i*  fuTpoea  of  Texing,  annofiDg,  Mid  in- 
joriiif"  him,  "by  preventing  him  from  uaing 
til  property,  either  by  sale  or  rent;  and 
thit  it  haa  prevented  hla  aelling  or  renting 
Hid  property,  and  i^s  oelling  or  rent- 
iig  lalne  has  been  grea-tly  diminished  there- 
tj.°  Eeapondent  deTuurred  to  the  bill  a*  a 
•bole,  and  assigned  t^be  following  grounds: 
~{1)  For  that  there  la  no  equity  in  uld 
tilL  (2)  For  tha-t  complainant  baa  an  ade- 
quate remedy  at  laiv  for  tbe  m&ttera  and 
Uings  complained  of  therein.  (3)  For  that 
it  does  not  sufficiently  appear  therefrom 
that  Uv  Mtid  -wall  or  structure  alleged  to 
UiB  been  erected  by  defendant  ia  a  nui- 
luce.  (4>  YoT  that  it  ia  not  HufScieutly 
Aovnthat  tbe  aaid  vcall  or  atmcture  erected 
l>f  defcndaiit  is  dangeroua,  unsafe,  or  defec- 
tive, oar  was  not  erected  with  proper  and 
BBceeaary  akill  and  care,  nor  that  same  ia 
■aaafe  in  such  'way  or  measure  aa  to  con- 
(titnta  same  a  naisance.  (6)  For  tbat  it 
do^  not  sufficiently  appear  from  the  bill 
rti»t  defendant's  erection  of  said  wait  or 
Mmcture  on  her  lot  waa  not  lawful  nor  in 
the  exercise  of  ber  eubaieting  legal  rights, 
H>r  'Uiat  she  has  thereby  interfered  with 
complainant  or  bia  property,  or  hia  legal 
rifhto  or  privilegea."  Tbe  chancellor  over- 
ruled tbe  demurrer,  and  the  appeal  is  from 
tbat  decree. 

Tbe  jnrisdietion  of  equity  to  abaia  nui- 
^Sim  I  by  injunction  ia  too  well  settled  to 
require  diacussion.  Tbe  main  question, 
therefore,  involved  in  this  case,  is  whether 
t}t^  allegations  of  the  bill,  which  are  admit- 
ted to  be  true  by  tbe  demurrer,  establish 
■aeh  a  nuisance  as  to  justly  invoke  tbe 
brtervention   of   a  court  of  equity. 

\fc  thinlc  it  clear  that  tbe  averments 
of  tbe  bill  are  insufficient  to  show  that  the 
ftructnre  complained  of  is  dangerous  to  the 
i^^tj  of  compl'iiiant's  premises  in  such 
•ease  aa  to  constitute  a  nuisance,  and  the 
groandjB  of  demurrer  pointing  out  this  de- 
bet ahonld  have  been  sustained  bad  tbey 
been  directed  and  limited  to  that'aspect  of 
the  hill.  But,  being  directed  to  the  whole 
bin,  they  were  properly  overruled  if  the 
hill  had   equity  in  some  other  aspect. 

We  oome,  then,  to  tbe  decisive  questions 
Tused  by  the  fifth  ground  of  demurrer: 
Is  tke  structure  described  in  the  bill  brouglit 
by  appropriate  averment  within  the  class 
known  in  legal  parlance  aa  "spite  fences)" 
tbat  ia,  was  it  erected  by  respondent  solely 
40  L.B.A.(N£.) 


for  the  malicious  purpose  of  vexing  and 
injuring  complainant  in  the  lawful  use  and 
enjoyment  of  hia  dwelling  house,  and  was 
it  at  the  same  time  devoid  of  all  benellt  or 
value  to  respondent  in  the  use  or  improve- 
ment of  her  property!  And,  if  so,  is  it 
legally  a  nuisance! 

It  is  of  course  true,  as  argued  by  appel- 
lant, that  the  old  English  doctrine  of  an- 
cient lights  is  not,  and  never  has  been,  in 
force  in  this  state.  Ward  .t.  Neal,  37  Ala. 
600.  And  the  general  rule  is  well  settled 
tbat  tbe  owner  of  land  baa  no  right,  aa 
against  adjoining  owners,  to. the  unobstruct- 
ed access  of  light  and  air  to  hia  premises ' 
over  adjoining  premises,  unless  such  right 
has  been  acquired  by  grant,  express  or  im- 

Many  of  tbe  cases  dealing  with  the  inb- 
fect  of  malicious  structures  like  the  one 
here  complained  of  are  cited  and  reviewed 
in  a  ease  note  to  Koblegard  v.  Hale,  00  W. 
Ta.  37,  lie  Am.  St.  Bep.  BOB,  63  B.  E.  7»3, 
9  Ann.  Cas.  732-734,  and  the  great  weight  of 
authority,  it  must  be  conceded,  ia  oppoaed  to 
tbe  equity  of  complainant'a  bill.  Bordeaux 
V.  Greene,  22  Mont.  264,  74  Am.  Bt.  Rep. 
flOO,  60  Pac.  218 ;  Metzger  v.  Hocbrein,  107 
Wia.  207,  60  L.R.A.  305,  81  Am.  St.  Rep. 
841,  83  N.  W.  308;  Guetbler  v.  Altman, 
2S  Ind.  App.  687,  84  Am.  St.  Rep.  S13,  00 
N.  K  36S;  Fisher  v.  Feige,  137  Cal.  30,  60 
L.R^  333,  02  Am.  Bt.  Rep.  77,  09  Pac  018. 

The  doctrine  of  these  cases,  based  on  the 
alleged  right  of  the  owner  of  land  to  uae  it 
according  to  his  malicious  fancy,  and  with- 
out any  advantage  to  hfmself  or  bis  land, 
for  the  sole  purpose  of  injuring  his  neighbor 
in  the  lawful  and  beneflciat  use  of  bis  ad- 
joining property,  has  been  carried  to  sueli 
an  extent  as  in  many  cases  to  be  justly  char- 
acterized aa  "odious."  And  hence  statutes 
have  been  passed  in  a  number  of  states  ab- 
rogating the  principle  on  account  of  the  un- 
just and  injurious  effects  resulting  from 
its  enforcement. 

The  authority  of  precedents,  however, 
must  often  yield  to  the  force  of  reaaon,  and 
to  the  paramount  demands  of  juatice,  as 
well  as  the  decencies  of  civilized  society, 
and  the  law  ought  to  speak  with  a  voice 
responsive  to  these  demands. 

We  have  examined  the  decisions  and  tbe 
reasoning  of  the  various  courts  upon  this 
question;  and,  nnfettered  by  any  precedents 
of  our  own,  we  are  led  to  the  deliberate 
conclusion  that  the  majority  view,  as  above 
stated,  is  founded  upon  a  vicious  fallacy, 
and  is  violative  of  sound  legal  principle  as 
well  as  of  common  justice. 

This  conclusion  has  already  found  elo- 
quent and  forcible  expression  in  decisions  of 
the  supreme  courts  of  Michifian  and  NcrUi 
Carolina.    Burke  v.  Smith,  00  Mich.  380,  8 


182 


ALABAMA  SUPREME  COUBT. 


L.R.A.  184,  37  N.  W.  838;  Flaherty  t. 
Morui,  81  Mich.  62,  8  L.R^  1B3,  81  Am. 
St.  Rep.  610,  46  N.  W.  381;  Eirkwood  v. 
Finegan,  96  Mich.  643,  65  N.  W.  467 ;  Peek 
T.  Roe,  110  Mich.  62,  67  N.  W.  1080; 
Barger  t.  Barringer,  161  N.  C.  433,  26 
L.R^.(N.8.)  B31,  66  S.  E.  439,  19  Ann. 
Caa.  472.  And,  it  may  be  added,  its  un- 
derlying reaaona  have  been  convincingly 
■tated  in  the  deciaions  of  aeveral  other 
Btatea  in  the  (bourse  of  opinions  dealing 
with  and  siutainiug  the  conetitutionality 
of  atatutes  making  certain  malicioue  'and 
noniuefnl  atructurefi  unlawful.  Horan  v. 
•  Byrnee,  72  N.  H.  83,  62  L.R.A.  602,  101 
Am.  St.  Rep.  670,  64  Atl.  045;  Rideout  v. 
Knox,  148  Maaa.  368,  2  L.R.A.  81,  12 
Am.  St  Rep.  660,  19  N.  E.  300. 

Aa  said  by  ParsonB,  Ch.  J.,  in  Horan  v. 
Byrnes,  supra :  "The  conclusion  that  a 
landowner's  property  right  in  real  estate 
includes  the  right  to  nae  it  aolely  for  the 
injury  and  annoyance  of  hia  neighbor,  with- 
out intending  to  subserve  any  useful  pur- 
pose of  hia  own,  ia  'based  upon  a  narrow 
view  of  the  effect  of  the  land  titles,'  and  ia 
reached  'by  the  strict  enforcement  of  a 
technical  rule  of  ownership  briefiy  expfesa^d 
iu  an  ancient  maxim,'  Cu;u«  ett  tolum,  tjiti 
eat  uaque  ad  otclum.  .  .  .  Because  when 
employed  for  a  ueeful  purpose  such  use 
may  rightfully  injure  another,  it  does  not 
follow  that  the  same  use  for  a  wrongful 
purpose  may  also  rightfully  injure  another, 
except  upon  the  theory  of  absolute  do- 
minion; for  the  character  of  the  use  is  an 
element  of  the  right.  .  .  .  As,  there- 
fore, the  statute  does  not  deprive  the  plain- 
tiff of  any  right  to  a  reasonable  use  of 
his  land,  but  only  prohibits  an  unneccBsary, 
unreasonable  use,  it  does  not  deprive  him 
of  any  property  right." 

And  as  said  by  Holmes,  J.,  In  Rideout  v. 
Knox,  Bupra:  "But  it  ia  plain  that  the 
right  to  use  one's  property  for  the  sole  pur- 
pose of  injuring  others  is  not  one  of  the 
immediate  rights  of  ownership;  it  is  not 
a  right  for  the  sake  of  which  property  is 
recognized  by  the  law,  but  ia  only  a  more 
or  less  necessary  incident  of  rights  which 
are  establialied  for  very  different  ends." 

We  approve  the  judicial  reasoning  as  well 
as  the  Christian  ethics  of  the  Michigan 
court  aa  expressed  in  the  language  of  Moi-ae, 
J.,  in  Burke  v.  Smith,  69  Mich.  380,  8 
L.B.A.  184,  37  N.  E.  838:  "If  a  man  has 
no  right  to  dig  a  hole  upon  his  premises, 
not  for  any  benefit  to  himself  or  his 
premises,  but  for  the  express  purpose  of 
destroying  his  neighbor's  spring,  why  can 
he  be  permitted  to  shut  out  light  and  air 
from  hia  neighbor's  windows  maliciously 
and  without  profit  or  benefit  to  himselfT 
By  analogy,  it  aeema  to  me  that  the  same 
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principle  applies  in  both  cases,  and  that 
the  law  will  interpose  and  prevent  the  wan- 
ton injury  in  both  cases.  ...  It  must 
be  remembered  that  no  man  has  a  legal 
right  to  make  a  malicious  use  of  his  prop- 
erty, ...  for  the  avowed  purpose  of 
damaging  his  neighbor.  To  hold  otherwise 
would  be  to  make  the  law  a  convenient 
engine  in  cases  like  the  preAnt  to  injure 
and  destroy  the  peace  and  comfort,  and  to 
damage  the  property  of  one's  neighbor,  for 
no  other  than  a  wicked  purpose,  which  in 
itself  is  or  ought  to  be  unlawful.  The  right 
to  do  this  cannot,  in  an  enlightened  country, 
exist  either  in  the  use  of  property  or  in 
any  way  or  manner.  .  .  .  The  right  to 
breathe  the  air  and  to  enjoy  the  sunshine 
is  a  natural  one;  and  no  man  can  pollute 
the  atmosphere,  or  shut  out  the  light  of 
heaven,  for  no  better  reason  than  that  the 
situation  of  his  property  is  such  that  he  is 
given  the  opportunity  of  so  doing,  and 
wishes  to  gratify  his  spite  and  malice 
toward  his  neighbor."  "I  do  not  think  the 
common  law  permits  a  man  to  be  deprived 
of  water,  air,  or  light  for  the  mere  gratifi- 
cation of  malice." 

We  quote  also  the  following  language  of 
Brown,  J.,  in  Barger  v.  Barringer,  151  N.  C. 
433,  25  L.R.A.(N.S.)  831,  66  S.  E.  439, 
19  Ann.  Cas.  472,  adopted  by  the  North 
Carolina  court;  "There  are  many  annoy- 
ances arising  from  legitimate  improvement 
and  businesses  which  those  living  near  must 
endure,  but  no  one  should  be  compelled  to 
submit  to  a  nuisance  created  and  continued 
for  no  useful  end,  but  solely  to  inflict  upon 
him  humiliation  aa  well  as  physical  pain. 
The  ancient  maxim  of  the  common  law,  iS'io 
utere  tuo,  ut  alienum  non  ladat,  is  not 
founded  in  any  human  statute,  but  in  that 
sentiment  expressed  by  Him  who  taught 
good  will  toward  men,  and  aaid,  "Love  thy 
neighbor  as  thyself.'  Freely  translated,  it 
enjoins  that  every  person,  in  the  use  of  his 
own  property,  should  avoid  injury  to  his 
neighbor  aa  much  as  possible,  No  one 
ought  to  have  the  legal  right  to  make  a 
malicious  use  of  his  property  for  no  bene- 
fit to  himself,  but  merely  to  injure  his  fel- 
low man.  .  .  .  The  doctrine  of  private 
nuiaancea  is  founded  upon  thia  humane  and 
venerable  maxim  of  the  law.  If  it  can  be 
successfully  invoked  to  prevent  the  keeping 
of  stables  and  hogpens  ao  near  ones  neigh- 
bor as  to  cause  discomfort,  why  canoot  he 
whom  it  is  sought  to  needlessly  and  ma- 
liciously deprive  of  air  and  sunlight  also 
seek  the  agit  of  its  protection?  The  right 
thus  to  injure  one's  neighbor  with  impunity 
cannot  long  continue  to  exist  anywhere  in 
an  enlightened  country  wb ere  God  is  ac- 
knowledged and  the  Golden  Rule  is  taught. 
On  this  subject,  if  need  be,  we  will  do  better 
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to  follow  tbe  pmndecta  of  the  heathen  Ra- 
Euuts,  whoMe  jurista  have  iDcuIcated  a  doo- 
u-ine  more  consistent  with  the  teajjhings  of 
Him  whom  th«;  pemitted  to  be  crucifled, 
thui  to  be  governed  bj  the  prlncipIeB  of 
ttc  eonunon  law  ms  expounded  bj  i 
Christiftii  eonrtB  and  text  writen." 

Bnt  little  elae  remaini  to  be  said  in  mp- 
poit  ot  Ihfl  rule  of  reuon  and  good  moTaU. 
Tte  nUe  of  malice  wm,  we  think,  conceived 
in  error,  ajid  has  indeed  become  a  Caliban  of 
the  law, — tbe  ngly  and  miBshapen  offspring 
of  a  dMent  and  honorable  parentage, — and 
■«  M«  unwilling  to  eanction  in  thle  jnrig- 
dietJoD  its  evil  and  odious  swajr.  We  there- 
fore hold  thBit  there  is  equity  in  the  bill 
<f  complaint. 

Aa  m,  mfttter  of  pleading,  however,  we 
think  tlie  averments  of  the  bill  are  not  raffl- 
nnt  to  brin^  tbe  case  clearlj  within  the 
rale  above  enauciated.  It  should  be  dia- 
timMf  allied,  not  onljr  that  the  structure 
nmplained  of  ie  entirely  useless  to  the 
respondent,  and  without  value  to  her  prop- 
crtj,  but  also  that  it  was  maliciouBly 
encted  for  the  purpose  of  injuring  nom- 
plainant  in  the  use  and  enjoyment  of  his 
property.  It  may  be  conceded  that  tbe 
luta  stAted  in  the  bill  are  sufficient  to 
;asttfy  the  inference  of  malice  ■«  a  matter 
<f  evidence  merely,  but  they  may  coneeiv- 
Mj  be  consistent  also  with  its  absence; 
3nd,  on  demurrer,  the  averments  of  fact 
aost,  of  eonrse,  be  strictly  construed 
i^inst  tbe  pleader  in  so  far  as  opposing 
nmclasions  may  be  drawn.  Nor  does  the 
iTerment  that  eomplatnant  "does  not  know 
for  what  purpose  said  structure  was  erected, 
■  .  .  uolees  it  was  for  the  purpoee  of 
nxing,  annoying,  and  injnring"  him,  meet 
*±e  reqairemeots  of  good  pleading  as  to  the 
uruuption  of  tbe  burden  of  proof  by  oom- 
plaioant  in  ibis  regard. 

Tbe  fifth  ground  of  demurrer  ahould 
'J.erefoi«  have  been  snstained,  and  to  that 
extent  the  decree  of  the  chancellor  will  be 
meraed,  and  a  decree  here  rendered  to  that 
tTect. 

Rev«:aed  and  rendtoed. 

All  tbe  Justices  eoneor. 


FRED  F.  BRYANT 
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SbweC    railway  —  Ininry    by   < 

of  c«r  on  curve  —  llabllltr. 

1.  A  street  car  eompanv  which  attempts 
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to  run  a  ear  around  a  curve  at  a  time 
when  a  wagon  is  between  the  track  and  the 
curb,  in  a  space  to  narrow  tliat  it  will  be 
hit  by  the  overhang  of  tbe  car  as  it  rounds 
the  curve,  is  liable  for  the  resulting  injury 
in  case  the  car  hits  the  wagon  and  forces 
it  against  a  pedestrian  on  the  sidewalk. 
Highway  —  placing    wagon    where    It 

win  be  hit  by  street  car  —  liability. 

8.  Xhe  owner  of  a  wagon,  who,  at  a 
curve,  drives  into  a  space  between  a  street 
car  track  and  the  curb,  so  narrow  that 
the  wagon  will  be  hit  by  the  overliang  of 
a  car  attempting  to  round  the  curve  at  a 
time  when  a  car  must  pass  the  wagon 
while  there,  is  liable  tor  tbe  resulting  in- 
jury in  case  the  wagon  is  hit  by  a  car  and 
driven  against  a  pedestrian  on  the  aids- 
walk. 

!{Uay  84,  1B12.)' 

REPORT  by  tbe  Superior  Court  tor  Suf- 
folk County  for  the  opinion  of  the  So- 
preme  Judicial  Court,  after  verdict  in  favor 
of  the  defendant  railway,  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendanta'  negligence.  Judgment  for  plain- 
tiff. 

The  facta  are  stated  In  the  opinion. 

Messrs.  W.  O.  Cogswell  and  F.  O. 
Gllpatric,  for  plaintiff: 

Each  defendant  owed  to  the  plaintiff,  as 
a  traveler  upon  the  highway,  the  ordinat; 
care  of  a  prudent  person. 

DriscoU  T.  West  End  Street  R.  Co.  Ut 
Mass.  142,  34  N.  E.  171. 

As  to  each  other,  each  _defe|idant  was 
bound  to  use  due  care  to  avoid  coming  in 
contact  with  the  other,  and  neither  la  en- 
titled to  assume  that  the  other  will  keep 
out  of  his  way.  A  violation  of  this  duty  by 
either,  and  consequent  injury  to  a  third 
person,  is  a  violation  of  the  duty  owed  that 
person)  and  If  each  violates  his  duty,  and 
thereby  contributes  to  an  injury,  each  is  re- 
sponsible for  the  entire  consequences. 

Seannell  t.  Boston  Elev.  R.  Co.  176  Uasa. 
170.  S7  N.  E.  341. 

Tbe  aociilent  was  of  such  nature,  and  oe- 
eurred  under  such  circumitances,  that  it 
was  of  itself  svideuce  of  negligence  against 
both  defendants. 

James  v.  Boston  Elev.  R.  Co.  204  Mass. 
168,  90  N.  E.  fil3;  Rockwell  v.  McGovem, 
202  Uass.  S,  23  L.R.A.(N.a.)  1022,  88  N.  B. 


The  earlier  eases  on  this  subject  are  ool- 
lect«d  In  a  note  appended  to  South  Cov- 
ington k  C.  Street  R.  Co.  v.  Besse,  IS 
L.R.A.(N.S.)    890. 

Following  South  Covington  k  C.  Street 
R.  Co.  V.  Besse,  supra,  it  was  held  in  Louis- 
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436;  McNamara  t.  Boston  ft  M.  R.  Co.  202 
MftM.  492,  89  H.  E.  131;  Sullivan  v.  Rowe, 
194  MaBB.  SDO,  SO  N.  E.  469;  CaBBady  v.  Old 
Colony  Street  R.  Co.  184  Mass.  156,  63 
L.R.A.  285,  68  N.  E.  10;  Melvin  v.  Feno- 
Bylvania  Steel  Co.  180  MaBs.  196,  62  N,  E. 
3TB;  Manning  v.  West  End  Street  R.  Co. 
166  MaM.  230,  44  N.  E.  135;  Uggla  v.  West 
End  Street  B.  Co.  160  Mass.  351,  39  Am.  St. 
Bep.  481,  36  N.  B.  112S. 

Measrs.  U.  J.  Snghrne  and  Daniel  M. 
Ijrons  for  defendant  railway  company. 

Meaara.  Henry  F.  Hnrlburt,  Henry  F. 
Hnrlbnrt,  Jr.,  and  Carroll  A.  Wilson, 
for  defendant  expreae  company; 

The  facta  bIiow  that  tlie  accident  was 
eauaed  not  by  any  negligent  act  on  the  part 
of  its  driver,  but  by  the  acte,  or  omission 
to  act,  on  the  part  of  the  tnotorman  and 
conductor  of  the  car  of  the  defendant  ele- 
vated railway. 

Lindenbaum  v.  New  York,  N.  H.  k  H.  R. 
Co.  197  Mass.  314,  84  N.  E.  129;  Goldthwait 
T.  Haverhill  ft  Q.  Street  R.  Co.  160  MasB. 
564,30  N.  E.  486;  Bidredge  v.  Boaton  Elev. 
R.  Co.  203  Mass.  682,  89  N.  E.  1041 ;  Lock- 
wood  v.  Boston  Elev.  R.  Co.  200  Mass.  637, 
22  L.RjL(NS.)  488,  86  N.  E.  934. 

Bralej,  J.,  delivered  the  opinion  at  tlie 

The  plaintiff,  while  npon  a  public  way  aa 
■  pedestrian,  without  any  reasonable  cause 
to  apprehend  that  his  position  might  be  un- 
safe, was  struck,  knocked  down,  and  rendered 


unconscious  by  a  wagon  driven  by  a  Mrvant 
□f  the  defendant  express  company.  If  the 
combination  of  circumstances  which  pro- 
duced the  injury  may  be  infrequent,  thay 
are  not  extraordinary,  and  the  issue  of 
thui  defendant's  negligence  having  been  a 
question  for  the  jury,  the  refusal  to  order 
a  verdict  in  its  favor  was  right.  Powell  *. 
Deveney,  3  Cush.  300,  60  Am.  Dee.  738; 
Slattery  v.  Lawrence  Ice  Co.  190  Maas.  79, 
76  N.  E.  450;  Hanley  v.  Boston  Elev.  R. 
Co.  201  Maas.  65,  69,  8T  N.  E.  197;  Dulli- 
gan  v.  Barber  Asphalt  Paving  Co.  201  Maas. 
227,  231,  87  N.  E.  567.  But  the  ruling  that 
the  plaintiff  could  not  recover  aj^ainst  the 
defendant  railway  company  should  not  have 
been  given.  The  parties  were  concurrently 
using  the  public  ways,  and  each  defendant 
could  not  disregard  the  rights  of  other  trav- 
elers, or  escape  the  consequences  if  every 
reasonable  precaution  waa  not  taken  to 
avoid  injury  to  them.  O'Brien  v.  Blue  Hill 
Street  R.  Co.  186  Mass.  446,  447,  71  N.  K 
951.  The  jury  would  have  been  warranted 
in  finding  that  for  some  distance  below  the 
place  of  the  accident  the  car  and  wagon, 
while  moving  in  the  same  direction,  proceed- 
ed with  equal  speed,  when,  aa  they  ap- 
proached a  sharp  curve  in  the  railway  track 
where  it  turned  into  a  cross  street,  the  ear 
passed  the  wagon,  which  then  moved  up 
until,  as  they  entered  the  curve,  the  ear  and 
wagon  were  abreast,  or  the  wagon  might 
have  been  aliglitly  in  advance.  As  it  ap- 
proached the  curve  the  ear  slackened  speed. 


ville  R.  Co.  V.  Ray,  —  Ky.  — ,  124  S.  W. 
313,  that  a  street  car  company  is  not  liable 
for  injury  to  a  person  whose  wugon  is 
struck  by  the  rear  end  of  a  car  swinging 
away  from  the  track  in  a  natural  manner 
when  pasaing  around  a  curve,  since  it  is 
the  duty  of  persons  driving  on  the  street 
to  avoid  such  collisions.  The  court  said 
that  the  rule  imposing  a  duty  upon  those 
in  charge  of  a  street  car  to  keep  a  lookout 
ao  aa  to  avoid  injuring  those  who  may  be 
crossing  or  upon  the  street  in  front  of  the 
moving  ear  hat  never  been  so  extended  as 
to  require  the  employees  in  change  of  the 
car  to  keep  a  lookout  at  corners  and  curves, 
ao  aa  to  prevent  others  using  the  street 
from  colliding  with  the  rear  end  of  the  car. 

In  the  Bease  Case,  the  car  was  in  motion 
when  it  passed  the  wagon  near  the  curve 
in  the  street,  and  in  the  Ray  Case  the  car 
started  just  as  the  wagon  passed  it. 

But  in  Pitton  v.  International  R.  Co. 
121  N.  Y.  Supp.  837,  where  the  plaintiffs 
wagon  waa  struck  by  the  rear  end  of  a 
car  aa  it  rounded  a  curve,  it  was  held  that 
the  question  of  the  plaintilTs  negligence 
waa  for  the  jury,  where  it  appeared  that 
the  car  was  standing  at  the  approach  of 
the  curve  when  the  plaintiff's  wagon,  while 
running  in  the  flange  of  an  adjacent  track, 
approached  it  in  plain  view  of  the  motor- 
man  in  charcre.  and  It  did  not  appear  that 
40  L.R.A.(N.S.) 


the  plaintitf  had  knowledge  of  the  extent 
of  the  overhang  of  such  a  car,  swinging 
around  a  curve.  The  court  said  that  the 
jury  had  a  right  to  find  that  the  plaintiff 
had  the  right  to  assume  that  the  ear  would 
not  start  before  the  rear  of  plaintiff's 
wagon  had  passed  the  point  of  danger  of 
a  collision  with  the  rear  end  of  the  ear 
as  it  swung  around  the  curve,  especially 
when  it  must  have  been  plain  to  be  seen 
that  the  rear  wheel  of  the  wagon  was  run- 
ning in  the  flange  of  the  rail  of  the  ad- 
joining track. 

A  motorman  In  charge  of  a  street  ear 
approaching  a  horse  and  bu^gy  standing  in 
the  highway  near  the  track  at  a  point 
where  it  curves  is  bound  to  take  into  con- 
sideration the  swing  of  the  car  as  it  rounds 
the  curve,  and  the  fact  that  he  believed  he 
could  pass  in  safety  does  not  relieve  the 
railway  company  from  liability  if  injury 
results  from  his  attempt  to  pass.  Birming- 
ham E.  Light  ft  P.  Co.  V,  Camp,  181  Ala. 
466,  40  So.  84S.  To  the  same  effect  on  sub- 
sequent appeal  In  2  Ala.  App.  649,  67 
8o.  BO. 

On  the  general  question  aa  to  tlie  duty 
of  a  motorman  upon  perceiving  a  vehicle 
standing  near  the  track,  unattended,  or  oc- 
cupied only  by  a  child,  see  Louisville  E. 
Co.  V.  Flannerv,  and  note  appended  thereto 
in  24  L.R.A.(N.8.)  560.  A.  L.  R. 
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while  the  wagon  moTed  slowly,  and  the 
■idth  of  the  street,  with  the  sharp  curva- 
Cme  of  Uw  track,  pliinlf  ahowed  that  the 
■•gon,  and  the  car  couid  not  aimultaneouB- 
If  pau  BDbatantially  abreMt  around  the 
mm  and  ths  car  turn  to  the  left,  without 
caaiag  in  contact.  It  abo  appeared  that  at 
thii  corner  traTcl  during  the  daytime  be- 
eune  greatly  congelted,  and  because  of  the 
loimne  of  tnUfie  a  police  officer  had  been 
itationrd  for  the  protection  of  travelere.  It 
>M  with  thia  aitaatioD  before  them,  that  in 
broad  dayli^t  the  motorman  and  the  driv- 
er, after  a  aignal  from  the  officer  that  they 
could  proceed,  moved  forward,  and  the 
car,  going  at  greater  apeed,  outstripped  the 
■agon.  The  projecting  rear  end  of  the  ear 
in  pasaing  airung  over  the  roadway,  and 
MDiing  into  eolliaion  with  the  wagon  forced 
it  over  the  aidewalk,  where  it  felled  the 
plaintiff.  It  waa  the  duty  of  the  motorman 
la  tiave  etopped  tbe  ear  if  he  saw  tltal 
driver  had  determined  to  go  on,  and  it  was 
tbe  dn^  of  the  driver  not  to  have  attempt- 
ed to  paaa  the  car  and  turn  to  the  left  until 
■Iw  car  had  passed  him;  and  if  either  the 
notoman  or  the  driver  had  acted  witl 
diaary  prudence  the  collistDn  would  have 
b«en  averted,  and  the  injury  to  the  plaintiff 
woDld  not  have  happened.  Carrahar  T. 
Boston  k  N.  Street  R.  Co.  ]9S  Mass.  649, 
111  Am-  St.  Bep.  461,  85  N.  E.  ISB;  Wrij^ht 
T.  Boston  *.  N.  Street  R.  Co.  203  Mass.  GSe, 
S70,  5T1,  89  K.  £.  1073.  The  plaintiff  hav- 
i^  oOered.  Abundant  evidence  that  his  in- 
jarice  co>ald  be  attributed  to  the  concurrent 
niicondnct  of  the  detendnntB,  be  can  recov- 
er judgment  against  both,  although  he  can 
Uvebut  one  aatlBfaetion  in  damages.  Feneff 
T.  Barton  &  M.  R.  Co.  IBS  Mass.  676,  681, 
S!  H.  E.  70S.  By  the  terms  of  tbe  report, 
judgroent  is  to  be  entered  on  the  verdict  for 
tbe   plaintiff   against  both  defendanta.     So 


I.  140,  98  N.  E.  699.) 


-  accident  —  Tolnntary  c 
drowning-  from  canoe. 
One  -who,  while  on  a  pleasure  trip  in 
canoe,  continues  on  his  journey  on  a  1r 
te  a  high  wind  when  persong  familiar  wi 
the  location  warn  him  of  the  danger,  a 
no  other  canoes  are  out,  voluntarily  ( 
poaea  himaelf  to  unnecessary  danger,  a 
«D  L.R.A.(MA) 


is  negligent,  so  that  in  case  be  is  drowned 
by  the  overturning  of  the  canoe,  no  recov- 
ery can  be  had  on  an  accident  insurance 
policy  which  exempts  the  insurer  from  lia- 
bility in  case  of  death  from  such  exposure. 

,(May  24,  1912.). 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Suffolk  Couuty  cMi- 
firniing  the  master's  report  and  dismissing 
a  bill  filed  to  recover  tbe  amount  alleged 
to  be  due  on  an  accident  insurance  policy. 
Affirmed. 

Tbe  facts  are  stated  !n  tbe  opinion. 

Mr.  JeoBc  W.  Klorlon,  for  complainant: 

The  shipment  ol  a  pailful  of  water  only 
in  10  miles  does  not  show  that  going  was 
dangerous,  and  the  master  was  wrong  in 
concluding  that  the  morning  trip  was  dan- 
gerous to  the  extent  of  being  a  warning  to 
the  insured  that  he  embarked  in  the  after- 
noon at  his  peril. 

fiadenfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77,  13  L.R.A.  263.  27  N.  B. 
7S9;  Manufacturers'  Acci.  Indemnity  Co.  t. 
Dorgan,  22  L.R.A.  820,  7  C.  C.  A.  6B1,  16 
U.  S.  App.  290,  68  Fed.  946;  Freeman  t. 
Travelers'  It.s.  Co.  144  Mass.  573,  12  N.  B. 
372;  Schneider  v.  Provident  L.  Ins,  Co.  24 
Wis.  28,  I  Am.  St.  Bep.  157. 

Messrs.  William  F.  Sferritt  and  N, 
Thomas  Merrltt,  Jr.,    for  respondent: 

Upon  the  facts  found  by  the  master  tba 
morning  trip  was  an  act  of  negligence  on 
tbe  part  of  the  deceased. 

Carpenter  v.  American  Accl.  Co.  46  8. 
C.  641,  24  8.  E.  500;  Garceton  t.  Commer- 
cial Travelers'  Eastern  Acci.  Abbo.  19S 
Mass.  531,  10  L.R.A.  (N.S.)  961,  81  N,  E. 
201;  Smalt  v.  Travelers'  Protective  Asso. 
lis  Qa.  BOO,  03  L.R.A.  510,  46  S.  E.  706; 
Diddle  V.  Continental  Casualty  Co.  66  W. 
Va.  170,  82  L.R.A.(N.S.)  77B,  63  B.  E. 
Alter  V.  Union  Casualty  k  Surety  Co. 
lOS  Mo.  App.  169,  63  S.  W.  276. 


Si>t«.  —  Voluntari/  exposure  to  unneces- 
eatv  danger,  vlthln  meaning  of  ac- 
cident inaurance  polfoy. 
The  early  cases  upon  the   question  here 
nder    consideration    are    gatliered    in    the 
notes   to   Fidelity   k.   C.    Co,   v.   Chambers, 
40     L.R  J^.     432 ;     Diddle     v.     Continental 
Casualty    Co.    22    L.R.A.(N.S.}     779;    and 
Da   Riu   V.   Casualty   Co.   27    L.lt.A.(N,5.) 
1164.     And  the  present  note  includes  only 
«B  which  have  dealt  with  the  ques- 
nce  the  writing  of  the  last  note  r^ 
ferred  to. 
The  expression  "nnnecessary  exposure  to 
I  danger"  in  an  accident  policy  includes  ex- 
poaure    attributable   to    neclijrence    on   the 
part  of  the  insured,  and  is  mtended  to  hold 
1  him  to  the  e.terciae  of  ordinary  care,  and 
exempt    the    insurer   from   liability   in   ^\,-. 


m 
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Mat, 


Morton,  J,  delivered  the  opinion  of  tlie 

This  IB  a  bill  in  equity  b;  the  adminiB- 
trator  of  the  estate  of  Frank  F,  Morse  to 
compel  the  aseeaament  by  the  defendant  on 
Ita  membera  aurviving  at  the  death  of  the 
intestate  of  the  aum  of  $2  each,  and  from 
the  sum  bo  realized  to  compel  the  payment 
to  the  plaintiff,  for  the  benefit  of  Elizabeth 
G.  Morse,  the  beneficiary  named  in  the  cer- 
tificate of  metnberahip  in  the  defendant  as- 
sociation which  the  deceased  held  at  the 
time  of  his  death,  of  the  amount  realized 
therefrom,  not  exceeding  $5,000.  There  waa 
a  decree  diemissing  the  bill  and  the  plain- 
tiff appealed. 

The  deceased  came  to  his  death  by  acci- 
dental drowning  on  Maoaehead  lake,  on 
September  20,  1S08.  The  certificate  pro- 
vided amongst  other  things  that  "no  in- 
demnity a  hall  be  paid  to  an;  member 
.  .  .  for  any  injury  caused  wholly  or 
ia  part,  directly  or  indirectly,  by  .  .  . 
voluntary  exposure  to  unnecessarjr  danger; 
.  .  ,  nor  for  any  injury  which  the  mem- 
ber, by  the  exercise  of  ordinary  care,  pru- 
dence, and  foresight,  might  have  averted  or 
prevented,  or  to  wliicb  tlie  tnemtier'a  own 
negligence  ahall  have  contributed.  Nor 
shall  any  indemnity  be  paid  to  the.  bene- 
ficiary of  any  member  for  the  deatb  of  said 
member  resulting  from  an  injury  caused 
wholly  or  in  part,  directly  or  indirectly,  by 
either  of  the  foregoing  causes." 

The  intestate  and  a  companion  bad  been 


I  m  the  Moosehead  lake  r^iou  on  a  canoe 
trip  for  a  vacation.  On  the  morning  of  the 
day  of  the  accident  they  were  at  a  place 
called  Socateau  point,  about  10  miles  north- 
west of  Mount  Kineo,  and  paddled  from 
there  to  Point  Kineo,  arriving  about  noon. 
There  was  a  strong  northwest  wind,  and 
the  master  found  that  over  a  part  of  the 
course,  going  one  nay,  the  water  was  aa 
rough  and  dangerous  as  it  was  in  any  other 
part  of  the  lake.  There  was  another  course 
which  was  much  less  dangerous.  It  did 
not  appear  which  course  the  intestate  and 
his  companion  took.  But,  as  already  stated, 
thtf  arrived  at  Point  Kineo  safely  about 
noon.  They  took  in  a  pailful  of  water  on 
the  trip.  They  stayed  at  the  hotel  about 
two  hours  and  later  returned  to  the  canoe 
and  started  to  paddle  to  Moody  island, 
about  2  miles  down  the  lake  in  a  south- 
easterly direction  from  the  hotel.  Between 
the  time  that  they  arrived  at  Point  Kineo 
and  tlie  time  when  they  started  for  Moody 
island  they  were  spoken  to  by  several  guides 
and  cautioned  about  going  out,  and  were 
told  that  it  would  be  dangerous,  and  that 
no  canoes  were  out  on  the  lake  because  the 
guides  thought  it  dangerous.  In  spite  of 
the  warning  thus  given  and  of  the  condi- 
tion of  the  weather,  they  started  out.  They 
were  watched  for  about  a  mile  and  a  half, 
the  canoe  and  its  occupanta  occasionally 
disappearing  in  the  trough  of  tiie  waves, 
when  a  flash  was  seen,  aft«r  which  the 
canoe  diaappeared  and  was  not  seen  again. 


cases  of  injury  occurring  in  whole  or  in 
part  through  a  failure  on  the  part  of  the 
insured  to  exercise  such  care.  Pacific  Mut. 
L.  Ina.  Co.  v.  Adama,  27  Okla.  4BS,  112  Pac. 
1026. 

To  defeat  a  recovery  as  a  matter  of  law 
on  an  accident  policy  on  the  ground  of 
voluntary  or  unneceaaary  exposure  to  dan- 
ger, the  voluntary  exposure  must  have  been 
with  respect  to  a  danger  ao  obvioua  that 
no  ordinarily  prudent  person  would  have 
encountered  it.  Powell  v.  Travelers'  Pro- 
tective Asso.  160  Mo.  App.  G71,  140  B.  W. 
939. 

Where  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  dilTer  upon  the 
question  aa  to  whether  the  insured  ilied  of 
injuries  resulting  from  "unnecessary  ex- 
posure to  danger,"  the  determination  of 
the  matter  is  for  the  jury;  and  it  is  only 
where  the  facts  are  such  that  all  reasonable 
men  muat  draw  the  same  conclusion  from 
them  that  auch  a  question  ia  ever  consid- 
ered one  of  law  for  the  court.  Pacific  Mut. 
L.  Ina.  Co.  v.  Adams,  supra. 

In  Powell  V.  Travelers'  Protective  Aaso. 
supra,  it  was  held  that  the  question  wheth- 
er the  inaured,  who  was  killed  by  a  train, 
met  his  death  by  voluntary  or  unneceasary 
exposure  to  danger,  within  the  meaning  of 
an  accident  policy,  waa  for  the  jury,  whore 


a  train  at  a  considerable  distance  from  a 
station,  at  about  10  o'clock  on  a  clear  even- 
ing, that  the  place  in  question  was  out- 
aide  the  city  limits,  and  that  there  were  no 
lights  nearby,  and  that  the  track  at  that 
point  was  built  on  an  8  or  10-foot  em- 
bankment; that  he  was  struck  by  a  fast 
train  abuut  fifteen  minutes  after  he  was 
ejected,  and  near  the  first  street  of  the 
city  connecting  with  the  railroad  track  by 
which  he  could  have  gotten  out  of  the  rail- 
road 3'arda, 

Where  it  waa  sought  to  avoid  liability 
on  an  accident  policy  issued  to  one  who 
had  been  ejected  from  one  train  and  killed 
by  another,  on  the  ground  that  the  insured 
had  voluntarily  exposed  himself  to  danger, 
it  was  held  that  the  testimony  of  the  in- 
sured's wife  as  to  hia  mental  and  physical 
condition  could  not  bt  accepted  as  conclu- 
sive of  his  condition  after  leaving  the 
train,  where  she  had  not  seen  her  husband 
for  Bome  time  prior  to  the  accident,  and 
her  testimony  did  not  cover  the  time  elaps- 
ing between  hia  being  thrown  off  the  train 
and  the  time  when  the  accident  occurred, 
since,  assuming  that  he  was  violently 
thrown  off  the  train,  and  fell,  striking 
his  head  and  shoulders,  it  was  for  the  jury 
to  draw  its  own  inference  as  to  the  effect 
upon  his  mind  and  body.     Ibid. 

J.  T.  W. 
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Titn  ia  no  Gndins  to  that  effect  by  tbe 
Buter,  bat  it  is  probable  that  tbe  QtMh  le- 
lencil  to  wtw  caused  bj  the  wet  bottom  of 
tbe  canoe  aa  it  capaisced.  Tbe  canoe  wm 
found  oa  the  shore  of  the  island  and  tbe 
bodies  were  tecovered  about  ten  days  later. 
Ibe  day  was  one  of  tbe  worst  of  tbe  sea- 
wa,  the  wind  blowing  from  the  northwest 
ud  gradually  increasing  In  force  till  about 
)  o'clock.  When  a  corthwest  wind  strikes 
:)ie  mountain,  it-  is  divided  and  a  part  de- 
itrcted  to  one  side  and  a  part  to  the  other 
fide.  Tbeae  currents  and  the  wind  from 
<<v(r  the  top  of  the  mountain  unite  from  a, 
Ttlt  a  mile  to  a.  mile  from  the  shore,  leav- 
ing tbe  water  protected  for  that  distance, 
ud  cBDsing  a  very  rough,  choppy  eea  where 
Ihey  unite.  One  standing  on  the  shore 
voold  not  realize  this  nor  he  able  to  deter- 
mine jost  how  rough  tbe  water  was  where 
Ik«  winds  came  together.  A  short  distance 
iriint  Hood?  island  there  was  a  submerged 
ItdgE,  bat  the  master  finds  that  this  bad 
iiEbing  to  do  with  the  accident  and  did  not 
^aae  the  drowning  of  Morse  and  his  com- 
pactOD.  The  master  finds  that  Morse  and 
lis  companion  did  not  know  of  this  ledge 
■nJ  made  no  inquiries  about  the  conditions 
vliicb  tbey  would  have  to  encounter,  and 
not  only  failed  to  seek  advice,  but  refused 
luch  advice  aa  was  given;  that  tbe  general 
(cndition  of  tbe  wind  and  water  should  have 
bftn  a  warning  to  them;  that  having  made 
1  lO-mile  trip  in  tbe  morning,  they  must 
uTe  known  that  the  trip  would  be  a  hard 
est,  and  that  the  fact  that  there  were  no 
pides  out  on  the  lake  in  canoes  should 
ilw  have  been  a  warning  to  them.  He  con- 
cludes his  report  as  follows:  "Upon  all  the 
'Tidence  it  appears  and  I  And  aa  a  fact 
tbat  the  deceased  Frank  F.  Morse  did  not 
raniply  with  the  terms  and  conditions  of 
bii  pdiey.  That  his  death  resulted  from 
ID  act  that  he,  by  tbe  exercise  of  ordinary 
tare,  prudence,  and  foresight,  might  have 
anrted  or  prevented.  Further,  that  his 
«ni  negligence  contributed  to  his  death. 
FGrtber,  that  the  injury  which  caused  the 
Irath  was  ivhoily  or  in  part,  directly  or 
iidirectly,  due  to  this  voluntary  exposure 
to  unneceBSaTy  danger.  That  be  did  not 
lue  ordinary  care,  prudence,  and  foresight, 
■r.d  that  hia  own  negligence  contributed  to 
hii  death.  I  And  that  the  notice  of  death 
Til  good,  and  complied  with  the  require- 
arats  of  the  by-laws  and  conditions  of  pol- 
icy. Upon  all  the  evidence  it  appears  and 
I  find  aa  a  fact  that  tbe  death  of  Frank  F. 
Hone  Iras  not  accidental  under  the  terms 
of  tbe  poli^  Issued  to  him,  and  that  there 
can  be  no  recovery  under  said  policy." 

It  ia  hard  to  criticiw  the  conduct  of  those 
«bo  have  paid  for  tbeir  imprudence,  as 
these  yonnfc  men  did,  with  their  lives.  But 
«  L.ILA.(N,8.) 


upon  the  facts  found  by  the  master  it  is 
plain,  we  tbink,  that  there  can  be  no  re- 
covery under  the  policy,  and  that  the  de- 
cree dismissing  the  bill  was  right  and  must 
be  affirmed. 

The  deceased  and  his  companion  wars 
warned  of  the  danger  by  those  whose  ax- 
perienoe  and  occupations  should  have  caused 
their  opinion  concerning  the  eonditioos 
which  existed  in  regard  to  wind  and  weath- 
er to  be  listened  to  and  heeded.  Tbey 
knew  that  there  ware  no  canoes  out  on  the 
lake  because  it  was  considered  too  danger- 
ous for  canoes  to  be  out.  They  made  no' 
inquiries  of  anyone  as  to  the  conditions 
which  they  would  meet.  Apparently  tbey 
relied  on  the  fact  that  they  had  made  tbe 
trip  safely  in  the  morning,  and  on  the  ap- 
pearance of  the  lake  as  far  as  they  could 
see  it  from  the  shore.  But  to  start  out  as 
tbe  deceased  did  could  be  found  to  be,  as 
the  master  has  found  that  it  was,  a  lack  of 
ordinary  care  and  prudence  on  bis  part 
and  a  voluntary  exposure  to  unnecessaty 
danger,  whicb  contributed  to  and  caused 
his  det^;  and  which,  therefore,  according  to 
the  express  terms  of  the  certificate,  pre- 
vents any  recovery.  The  case  is  not  one 
of  a  catastrophe  resulting  from  an  over- 
confidence  for  which  there  were  reasonable 
grounds,  or  from  an  error  of  judgment  iu 
regard  to  a  matter  concerning  which  pru- 
dent men  might  differ,  but  it  involved  a  dis- 
regard of  warnings  which,  under  the  dr- 
cumstances,  the  master  was  warranted  in 
finding  tbe  insured  was  bound,  in  tbe  exer- 
cise of  due  care,  to  heed,  and  of  a  hazejd- 
oUE  exposure  to  conditions  of  wind  and 
weather  which  ordinary  prudence  and  fore- 
sight forbade.  See  Tuttle  v.  Travelers'  Ins. 
Co.  134  Mass.  ITS,  45  Am.  Rep.  31Q;  Bmith 
T.  JEtm  L.  Ins.  Co.  1B5  Mass.  T4,  64  L.R.A. 
117,  102  Am.  St.  Rep.  32S,  99  N.  E.  1060; 
Garcelon  v.  Commercial  Travellers'  Eastern 
Acci.  Aseo.  195  Mass.  531,  10  L.RA.'(N.S.) 
961,  81  N.  E.  201. 

Tbe  result  ia  that  the  decree  must  be  af- 


NEW  YORK  COURT  OF  APPEAIiS. 

CHARLES  B.  W.   SMITH,  Appt., 


(203  N.  T.  400,  06  H.  B.  1106.) 

Jury    —    separate    Issues   —   etatatorr 

r^ht  to  trial  —  constitutional  rights. 

1.  That  a  code  provision  in  a  section  deal- 
ing  with  issues  and  the  mode  of  trial  there- 
of, which  authorizes  the  court  to  order  one 


NEW  YORK  COURT  OP  APPEALS. 


Dec., 


juxtaposition  to  a  section  authorizing  jury 
trials  ia  the  discretion  of  the  court,  does  not 
indicate  that  such  section  was  not  intended 
to  applj  to  cases  where  there  was  a  Cod- 
stitutional  right  to  jury  trial. 
Same  —  preliminary  Issues  —  right  to 

separate. 

2.  A  constitutional  provision  that  the 
trial  by  jury  in  all  cbbob  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
does  not  prevent  the  allowance  o(  the  trial 
of  preliminary   issuea  in  advance  of  other 


(Deoember  19,  I91I.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  or- 
der of  a  Special  Term  for  New  York  Coun- 


ty, Part  I.,  directing  trial  of  certain  issues 
prior  to  any  trial  of  other  issues  in  an  ac- 
tion brought  to  recover  a  balance  alleged 
to  be  due  on  a  contract  for  services.  Af- 
firmed. 

Statement  by  Hlscocb,  J.t 

The  appellant  brought  the  aetlMi  to  re- 
cover a  balance  claimed  to  be  due  on  a  ccm- 
tract  for  services.  Respondent  served  an 
answer  containing  a  general  denial,  and 
also  setting  up  aa  one  amongst  other  atflrma- 
tive  defenses  the  statute  of  limitations,  both 
of  the  state  of  New  York  and  of  the  state 
of  California,  and  it  was  of  the  issues  aris- 
ing under  this  defense  that  the  court  or- 
dered a  separate  and  preliminary  trial. 

The  questions  certified  to  ua  by  the  ap- 
pellate division  are: 

First.     "Are  the   provisions  of  g  9T3   of 


in  • 

The  decision  in  SurrH  v.  Webtbrh  P.  R. 
Co.,  to  the  effect  that  the  const itutionel  pro- 
Tision  that  "the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  re- 
main inviolate  forever,"  was  not  infringed 
by  an  act  allowing  the  trial  of  preliminary 
issues  in  advance  of  other  issues  In  a  case, 
appears  to  be  sustained  by  authority. 

In  24  Cye.  170,  in  the  article  relating  to 
juries,  it  is  said  "the  legislature  may  make 
any  reasonable  regulations  as  to  the  prac- 
tice and  procedure  in  civil  cases  so  long  aa 
the  right  to  a  jury  trial  is  not  materially 
impaired." 

It  seems  clear  that  an  act  providing  for 
the  separate  trial  of  different  issues  in  a 
case  relates  merely  to  practice  and  proced- 
ure, and  that  it  in  no  way  Infringes  the 
right  to  a  jury  trial. 

The  only  other  decision  which  appears 
to  have  considered  a  similar  statute  is  in 
accord  with  the  result  reached  by  the  court 
in  Smith  v.  We9iers  P.  R.  Co. 

In  the  case  referred  to,  Bennett  v.  State, 
67  Wis.  00,  40  Am.  Rep.  2Q,  14  N.  W.  912, 
a  statute  provided  that  the  defendant  in  a 
criminal  action,  who  claimed  that  he  was  In- 
sane at  the  time  of  the  commission  of  the 
alleged  offense,  should  picpd  that  matter 
separately  as  a  special  plea  with  the  plea 
of  not  guiltv,  and  thnt  the  issue  on  the 
plea  of  insanity  should  be  first  tried  by  the 
jury  impaneled  in  the  action;  and  provided 
further  that  the  verdict  of  the  jury  upon 
that  plea  should  be  taken  before  the  case 
was  tried  upon  the  plea  of  not  guilty,  and 
that  if  the  verdict  of  the  jury  on  such 
plea  was  that  the  defendant  was  not  insane 
at  the  time  of  the  commission  of  the  of- 
fense, then  his  trial  upon  the  plea  of  not 
guilty   should    at   onec   procped   before   the 


at  the  time  of  the  commission  of  the  offense. 
It  was  contended  that  this  statute  was  in 
conflict  with  the  provision  of  the  Constitu- 
tion declaring  that  the  accused  in  criminal 
prosecutions  should  "have  the  right  to  a 
speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  wherein  the  offense 
shall  have  been  committed,"  but  it  was  held 
that  this  provision  was  not  infringed.  The 
court  said:  "The only  other  objection  made 
to  the  act  is  that  it  requires  the  jury  to  dis- 
pose of  this  plea  [of  insanitv]  by  a  verdict 
thereon  before  the  trial  shall  proceed  upon 
the  plea  of  not  guilty.  This,  we  think,  is  a 
matter  which  relates  merely  to  the  form  of 
a  jury  trial,  and  not  to  the  substance;  and 
it  is  also  commendable  as  being  the  most 
practical  and  convenient  method  of  dispos- 
ing of  the  whole  case.  If  the  jury  find. 
insanity,  there  will  be  ao  need  of  going 
through  the  trial  upon  the  plea  of  not 
guilty ;  such  finding  disposes  of  the  whole 
case.  Suppose  a  former  conviction  or  for- 
mer acquittal  was  pleaded,  together  with 
the  plea  of  not  guilty,—- certainly  an  orderly 
disposition  of  these  issues  would  be  to  try 
the  issue  on  such  first-named  plea  before 
the  issue  upon  the  plea  of  not  guilty;  and 
in  such  case  it  is  clear  that  if  the  verdict 
on  such  plea  was  against  the  accused,  it 
would  be  conclusive  upon  the  trial  of  tbe 
issue  of  not  guilty. 

"It  may  be  said  that  the  issue  on  the 
plea  of  insanity  is  not  like  the  plea  of  a 
former  conviction  or  acquittal,  because  th» 

?uestion  of  insanity  is  and  always  was  a 
act  which  might  be  f^iven  in  evidence  under 
the  plea  of  not  guilty,  and  that  the  de- 
fendant cannot  be  required,  against  his  con- 
sent, to  make  a  special  issue  upon  that 
fact,  and  proceed  to  try  it  separately,  and 
be  concluded  by  the  verdict  thereon  when 
be  is  tried  on  the  plea  of  not  guilty;  that 
if  he  can  be  compelled  to  be  tried  upon  such 
issue  separately,  he  may  be  compelled  to 
plead  separately,  in  all  indictments  or  In- 
formations for  murder  or  homicide,  that  the 
killing  was  in  self-defense,  or  that  it  hap- 


3911. 


BMirH  V.  WESTEBK  P.  R,  IM. 


lU 


tbe  Code  of  Ciril  Procedure,  if  construed 
Co  apply  to  actions  in  which  jfirj  trial  ii 
guaranteed  by  g  2  of  article  1  of  the  atate 
Camtitution,  invalid,  so  far  as  tbua  ap- 
plied, betSiiuie  in  contravention  of  said  lec- 
liiiD  of  the  Constitution  I" 

Second.  "Does  g  973  of  the  Code' of  Civil 
Procedure  autboriie  the  court,  in  ita  dis- 
cretioD,  upon  compliance  with  said  eection, 
ta  order  the  trial  of  one  or  more  issuei  in 
adsanoe  of  the  remaining  issues  in  auj  ac- 
tion in  irhicb  jury  trial  is  guaranteed  by 
I  £  of  article  1  of  the  state  Constitution  I" 

Messrs.  Hardin  &  Hess,  tor  appellant: 
Section  073  of  the  Code  is  susceptible  of 
two  const  ructions, — b;  one  of  which  it  is 
(onstttutional  and  bj  the  other  it  is  uncon- 
ititutionat.  Of  course  the  constitutiont^ 
cijnet ruction  should  be  adopted  and  the  un- 
raOBtitational  construction  rejected. 


United  States  es  rel.  Attj.  Gen.  t.  Dela- 
ware &  H.  Co.  213  U.  S.  407,  408,  63  L.  ed. 
84S,  US,  29  Sup.  Ct.  Kep.  627;  Central  P. 
R.  Co.  V.  Gallatin,  99  U.  S.  744,  25  L.  ed. 
610i  e  Am.  &.  Eng.  Enc.  Law,  2d  ed.  976- 
982;  Steck  v.  Colorado  Fuel  &.  Iron  Co.  142 
N.  Y.  250,  26  L.E.A.  67,  37  N,  E.  1 ;  Malone 
V.  St.  Peter  i  Paul's  Church,  172  N.  Y.  269, 
64  N.  E.  901;  Sporsa  v.  German  Sav.  Bank, 
192  N.  Y.  8,  84  N-  E.  406;  Met*  v.  Maddox, 
189  N.  Y.  469,  121  Am.  St.  Rep.  909,  82 
N.  E.  607;  United  States  v.  Trans-Mis- 
souri Freight  Asbo.  168  U.  S.  318,  41  L.  ed. 
1020,  17  Sup.  Ct.  Rep.  540. 

The  conetitutional  right  of  trial  b;  jury 
cannot  be  infringed  b;  either  the  court  or 
the  legislature. 

UeU  V.  Maddox,  189  N.  Y.  460,  121  Am. 
St.  Rep.  909,  82  N.  E.  607;  Baylis  v.  Bnl- 
loclc   Electric  Mfg.   Co.   69   App.   Div.   676, 


[«Ded  by  misadventure  or  accident,  and 
ihus  require  the  accused,  in  ever;  case  of 
bonticide  where  he  did  not  deny  the  killing, 
10  plead  specialty  his  defense.  Even  if  the 
iupport  of  this  statute  goes  to  that  extent, 
xe  do  not  eee  how  this  takes  away  the  de- 
fendant's right  to  a  jury  trial.  Such  a 
statute  would  simplj  regulate  the  pleadings 
anl  mode  of  procedure,  and  not  go  to  the 
icb^itanoe  of  a  trial  by  jury.  All  the  is- 
fDcE  would  atill  be  tried  by  a  jury,  in  the 
i^me  way  tbej  are  now  tried.  The  only 
LurdeD  imposed  upon  the  accused  is  that  he 
•ball  be  required  to  set  out  his  several 
defenses  id  his  pleadings  instead  of  inelud- 
iq;  them  all  together  in  the  plea  of  not 
^ilty.  If  tbe  accused,  under  the  plea  of 
Kt  guilty,  relies  upon  insanity  as  a  de- 
fense, the  jury  must  necessarily  determine 
itat  question  when  they  render  their  gen- 
eral verdict;  and  if  they  acquit  for  that 
cause,  the  statutes  of  this  state  have  al- 
■ays  required  the  jury  should  so  state  in 
t!i«ir  verdict.  No  exception  has  ever  been 
made  to  that  requirement  of  the  statute. 

''In  some  respects  the  present  law  is  ad- 
ilnta;;eous  to  the  accused,  as  it  gives  him 
Ibe  affirmative  of  the  issue  on  the  question 
of  insanity,  and  so  gives  him  the  right  to 
the  close  in  the  argument  of  that  issue  be- 
fore the  jury,  which  is  always  deemed  an 
idvantage  fn  criminal  prosecutions.  The 
Here  fact  that  the  act  requires  the  jury  to 
iinounee  their  verdict  upon  this  issue  be- 
fore the  court  proceeds  to  try  the  other  is- 
me  cannot  render  the  law  uneonatitutional. 
If  it  be  unconstitutional  at  all,  it  must  be 
ipoD  the  ground  thnt  the  defendant  is  com 
polled  to  plead  insanity  specially  as  a  de- 
fense to  the  information,  or  waive  his  right 
to  give  evidence  of  it  as  a  defense  upon  the 
tri^  It  is  clear,  if  the  lef^iHlature  have 
tbe  power  to  compel  the  defendant  to  plead 
ia!«nity  as  a  defense,  or  waive  it,  then  it 
has  the  power  to  prescribe  the  manner  of 
disposing  of  that  ii^sue  on  the  trial  so  long 
■>  it  leftves  the  accused  a  trial  .by  jury  upon 
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"In  Perry  v.  State,  0  Wis.  19,  this  court 
held  'that  to  preserve  the  right  of  trial  by 
jury  it  is  not  necessary  to  continue  the 
particular  method  of  designating  jurors  in 
force  at  the  time  of  the  adoption  of  the 
Constitution.  The  mode  is  witliin  the  con- 
trol of  the  legislature.  All  that  the  ri^bt 
of  trial  by  jury  includes  is  a  fair  and  im- 
partial jury,  not  the  particular  mode  of 
designating'  it.'  See  also  Randall  v.  Kehlor, 
60  Me.  37,  11  Am.  Rep.  169;  Beers  v. 
Beers,  4  Conn.  635,  10  Am.  Rep.  186;  Joues 
V.  Robbins,  8  Gray,  329,  Judge  Cooley, 
speaking  of  the  trial  by  jury  guaranteed  by 
the  Constitution  to  the  accused,  says  'that 
in  all  those  cases  triable  by  a  jury  at  com- 
mon law,'  the  accused  is  entitled  to  such 
trial,  'with  all  the  common-law  incidents 
to  a  jury  trial ;  so  far,  at  least,  as  they 
can  be  regarded  as  tending  to  the  protec- 
tion of  the  accused.*  The  operation  of  this 
law  is  manifestly  salutary  in  a  case  where 
a  party  is  charged  with  a  crime,  who  is  ap- 
parently insane.  In  such  case  it  would  bo 
in  accordance  with  our  idea  of  iustiee  to 
first  inquire  as  to  the  sanity  of  the  ac- 
cused before  putting  him  on  trial  for  the 
commisflion  of  a  high  crime.  If  the  accused 
at  the  time  of  trial  is,  in  fact,  insane,  he 
is  not  in  a  condition  to  answer  the  charge 
against  him,  and  justice  seems  to  demand 
that  the  question  of  his  capacity  to  plead 
to  the  charge  should  be  first  ascertained 
before  compelling  him  to  a  trial  upon  the 
issue  of  not  guilty.  And  we  see  no  Im- 
propriety in  trying  the  sane  issue  first, 
where  there  are  serious  doubts  as  to  the 
insanity  of  the  accused,  if  such  insanity  be 
set  up  as  a  defense.  It  does  not  seem  to 
us  to  deprive  the  accused  of  any  of  the 
incidents  of  a  jury  trial  which  can  be  re- 
garded as  tending  to  his  protection.  With- 
out pursuing  this  a^jriment  further,  we 
are  of  the  opinion  that  the  law  in  question 
is  a  salutary  law,  and  dno^i  not  deprive  the 
defendant  of  any  constitutional  right  or 
privilege."  J.  T.  W. 
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ea  a.  v.  Supp.  693)  Ginsberg  v.  Sagemobl, 
67  App.  Div.  564,  73  N.  Y.  Supp.  034 

TbiB  conatitutional  rigbt  involve!  or  re- 
quirei  a  trial  of  all  the  isBues  of  fact  in 
the  case  by  a  jury  of  twelve  men,  and  no 

MeCIave  v.  Gibb,  16T  N,  Y.  413,  52  N.  E, 
186;  People  ex  rel.  Murray  v.  Special  See- 
siODH  JuBtieea,  74  N.  Y.  407;  People  v. 
DUDD,  157  N.  Y.  535,  43  L.B-A.  247,  52  N. 
E.  572  J  Vennilyea  v.  Painter,  52  N.  Y.  471; 
Cancemi  v.  People,  18  N.  Y.  135;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  1,  14,  43  L. 
ed.  873,  878,  19  Slip.  Ct.  Rep.  680;  Blair  v. 
McConoack  Conatr.  Co.  123  App.  Div.  30, 
107  N.  Y.  Supp.  750;  17  Am.  k  Eng.  Enc. 
Lav,  2d  ed.  1095,  1096;  1  Thomp.  Trials, 
lat  ed.  4,  6;  People  v.  Connor,  142  N.  Y, 
130,  36  N.  E.  807. 

Mr.  C.  M.  Travis,  nith  Me»8TS.  Byrne 
A  Cntclieon,  for  respondent: 

Section  973  is  not  reoBonably  susceptible 
of  a  con»tructi<)n  that  would  limit  its  ap- 
plication to  cases  trbere  trial  by  jaiy  ia 
not  a  matter  of  right. 

Manhattan  Co.  v.  Kaldenberg,  165  N.  Y. 
1,  58  N.  E.  760;  Johnson  v.  Hudson  River 
R.  Co.  40  N.  Y.  465;  Tasmaniau  Main  Line 
R.  Co.  V.  Clark,  27  Week.  Rep.  677;  Weed 
V.  T-ucker,  19  N.  Y.  432;  Acker  v.  Leland, 
109  N.  Y.  5,  15  N.  E.  743;  Wild  v.  Hobaon, 
2  VeB.  4  B.  105;  Carrick  v.  Young,  4  Madd. 
Ch.  437;  Miller  v.  Priddon,  I  Macn.  &  G. 
687;  Emma  Silver  Min.  Co.  v.  Emma  Silver 
Min.  Co.  17  Blatchf.  380,  1  Fed.  39;  Terry 
V.  Davy,  4B  C.  0.  A.  141,  107  Fed.  50; 
Quarlea  v.  Jenkins,  98  N.  C,  258,  3  S.  E. 
395;  Brown  County  v.  Van  Stralen,  4B  Wia. 
675;  Morris  v.  Merritt,  62  Iowa,  490,  3 
N.  W.  604;  Baldwin  t.  Rice,  183  N.  Y.  55, 
75  N.  E.  1096;  Johnson  v.  Hudaon  River  R. 
Co.  49  N.  Y.  455. 

The  Constitution  confers  no  right  to  have 
all  of  the  isaue*  in  a  suit  at  law  tried  by 
the  aame  jury. 

People  V.  Connor,  142  N.  Y.  130,  36  N. 
E.  907;  Interstate  Conaot.  Street  R.  Co.  v. 
MasaachusetU,  207  U.  S.  79,  52  L.  ed.  Ill, 
28  Sup.  Ct.  Rep,  26,  12  Ann.  Caa.  555;  Peo- 
ple V.  Dunn,  157  N.  Y,  828,  43  L.R.A.  247, 
.12  N,  E.  672;  Walker  v.  New  MpTico  ft  S. 
P.  R.  Co.  165  U.  S.  593,  506,  41  L.  ed.  837, 
841,  17  Sup.  Ct.  Itcp.  421;  Gibson  v.  Mis- 
aiaaippi,  182  U,  S.  r.0.>,  40  L.  ed.  1075,  16 
Sup.  Ct.  Rep.  904;  People  v.  Mever,  182 
N.  Y.  367,  56  N.  E.  768;  Stokea  v.'  People, 
S3  N,  Y.  164,  13  Am.  Rep.  492;  Hayes  v. 
Missouri,  120  U.  S.  6S,  70,  30  L.  ed.  678, 
579.  7  Sap.  Ct.  Rep.  8G0;  Walter  v.  People, 
32  N.  Y.  147. 

Hlscock,  J.,  delivered  the  opinion  of  the 

Section  973  of  the  Code  provides:  "The 
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I  court  in  it«  discretion  may  order  oue  or 
I  more  iaaues'  to  be  separately  tried  prior  to 
any  trial  of  the  other  iasuea  in  the  case." 
This  action  is  one  in  which  the  parties  are 
constitutionally  entitled  to  a  trial  by  jury. 
Under  the  section  above  quoted,  the  court 
ordered  a  separate  trial  of  tbe  issues  raised 
by  an  affirmative  defense  of  the  statute  of 
limitatioDH  before  trial  of  the  other  issuea 
involving  what  are  ordinarily  defined  as  tbe 
merits  of  the  action.  There  is  no  question 
but  that  this  separate  and  prior  trial  waa 
to  be  before  and  by  a  common-law  jury  of 
twelve  men,  regularly  impaneled,  but,  never- 
theless, the  appellant  objects  to  the  order 
as  unauthorized  and  improper.  His  objec- 
tions are,  Grat,  that  the  aection  quoted  doea 
not  relate  to  an  action  where  a  party  ia  en- 
titled to  a  jury  trial  under  the  Constitu- 
tion, but  only  to  those  cases  where  trials  by 
jury  are  allowed  by  legislative  action  or 
judicial  discretion;  and,  second,  that  if  the 
section  does  relate  to  a  caae  where  there  is 
a  conatitutional  rigbt  to  a  jury  trial  it  im- 
pairs that  right  and  is  therefore  unconsti- 
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The  first  objection  ia  almost  wholly  based 
on  the  fact  Uiat  this  section  is  found  in 
juitapoaition  to  two  sections  dealing  witb 
trials  by  jury  in  the  discretion  of  the  court, 
and  not  as  matter  of  right,  with  the  argu- 
ment added  that  if  the  application  of  tbe 
section  is  not  so  restricted  it  will  be  un- 
constitutional. This  contention  may  be  very 
briefly  dismissed.  It  haa  no  basis  to  rest 
on.  The  aection  is  found  in  an  article 
which  deala  with  "Issues  and  the  Mode  of 
Trial  Thereof,"  and  which  contains  aectiona 
relating  to  trials  by  jury  where  the  rigbt 
thereto  is  constitutional,  aa  well  as  those 
where  it  is  allowed  as  a  matter  of  discre- 
tion; and,  under  the  circumatauees,  the  lo- 
cation of  the  section  is  a  matter  of  no 
aigniScancB,  Moreover,  while  tbe  argu- 
ment that  statutory  provisions  are  in  pari 
materia  may  at  times  be  of  use  in  solving 
doubts  concerning  the  application  or  mean- 
ing of  a  particular  provision,  it  cannot  bo 
made  the  basis  for  thwarting;  the  undoubted 
application  and  overturning  the  clear  mean- 
ing of  a  statute.  The  language  of  the  pro- 
vision in  queation  is  so  plain  and  compre- 
hensive that  this  ia  what  we  should  do  if 
we  adopted  the  interpretation  urged  by  ap- 
pellant. 

This  brings  us  to  the  second  proposition 
that.  If  given  the  broad  application  jua>t 
stated,  the  act  is  unconstitutional.  With 
this  contention,  also,  I  am  unable  to  agree. 
The  constitutional  provision  invoked  agalnat 
the  act  is.  "The  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  re- 
main inviolate  forever,"  etc.  This,  of 
course,  as  eaaerted  by  appellant's  counsel. 
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MCUica  the  riglit  of  trial  before  a  oommoD- 
kw  jury  of  twelve  men  of  certain  clasaea 
ol  JBWHM,   which  include  the  odcb  here  in- 

It  is  well  aettled  that  the  object  of  anch 
*.  pioiision  IB  to  preserve  the  Hubstftnce  of 
tbe  right  of  trial  by  jury,  rather  than  to 
pieaeribe  the  detaila  ol  the  methods  by 
vhieb  it  shall  be  exercised  and  enjoyed. 
Thus,  in  Walker  t.  New  Mexico  ft  B.  P. 
a  Co.  IBS  n.  8.  SS3,  SQS,  4I  L.  ed.  837, 
Ml,  17  Snp.  Ct.  Rep.  421,  422,  Judge  Brew- 
er, considering  whether  a  atatute  of  New 
Hexieo  Tiolated  the  provtaionB  of  the  United 
States  Constitution  on  this  subject,  said: 
"Tbe  question  Is  whether  this  act  of  the 
territorial  legislature  in  substance  impairs 
the  right  of  trial  by  jury.  The  7th  Amend- 
nent,  indeed,  does  not  attempt  to  regulate 
■latters  of  pleading  or  practice,  or  to  deter- 
mine in  what  way  issuea  ahall  be  framed  by 
which  qnestions  of  fact  are  to  be  aubmitted 
to  a  Iniy.  Its  aim  is  not  to  preserve  mere 
matters  of  form  and  procedure,  but  sub- 
atanee  of  right.  This  requires  that  quea- 
tioDS  of  tmet  in  common-law  actions  ahall 
be  settled  by  a  jury,  and  that  the  court 
ahall  not  assume,  directly  or  indirectly,  to 
take  from  tbe  jni^  or  to  itself  such  preroga- 
tive. So  long  as  this  substance  of  ri);bt  is 
preserved,  tbe  procedure  by  which  this  re- 
mit shall  be  reached  ia  wholly  within  the 
diacrction  of  the  legislature,  and  the  courts 
may  not  set  aside  any  legislative  provision 
is  this  respect  because  the  form  of  action — 
tbe  mere  manner  in  which  questions  are 
fubmitted — is  different  from  that  which  ob- 
tained at  tbe  common  law." 

And  in  People  v.  Dunn,  167  N.  T.  528, 
535,  43  LJE.A.  247,  52  N.  E.  672,  574,  Judge 
Gray,  expressing  the  eame  idea,  also  suc- 
rinctly  stated  the  fundamental  elements  of 
the  trial  hy  jury  under  the  common  law, 
and  which  our  Constitution  pieserved.  He 
wrote  :  "It  ia  to  be  observed  that  our  Con- 
ititution  does  not  secure  to  tbe  defendant 
any  particular  mode  of  jury  trial,  nor  any 
psrtienlar  method  of  jury  selection.  .  .  . 
The  right  was  conceded  to  the  citizen  [at 
•ommon  law]  of  having  tbe  judgment  of 
sn  impartial  committee,*  or  body,  of  his 
iellow  citizens,  npon  charges  involving  his 
Kfe,  or  his  liberty,  or  his  property,  and  two 
elements  became  essential  ingredients  of 
the  r^bt;  vis.,  that  the  jurors  should  be 
twelve  in  number,  and  that  they  should  lie 
capable  of  deciding  the  cause  fairly  and  im- 

Even  if  we  assume,  as  I  think  we  should, 
that  this  section  of  the  Code  permite  sepa- 
rate trials  of  separate  issues  at  different 
times,  b^ore  different  juries,  it  seems  very 
clear  that  it  does  not  destroy  or  impair  the 
tttbetantial  right  of  a  litigant  to  have  his 
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case  tried  before  s  proper  jury,  but  only 
prescribes  Uie  method  in  which  this  may 
be  done.  Every  issue  Is  sulunitted  to  the 
verdict  of  a  jury.  This  ia  the  substance  of 
the  right.  As  a  matter  of  convenienee,  the 
court  may  order  some  issuea  to  be  tried  be- 
fore others  are  taken  up.  This  ia  a  mat- 
ter of  procedure  and  detail.  Tbe  Constitu- 
tion does  not  provide,  and  there  should  not 
be  interpolated  into  it  a  proviaion,  that  all 
of  the  iasues,  even  though  completely  sepa- 
rate and  distinct,  must  l>e  tried  at  ons 
and  the  same  time.  No  amount  of  analysis 
will  disclose  any  such  protection  or  l>eneflt 
to  a  litigant  in  having  all  of  the  issues 
submitted  to  a  single  jury  as  will  render 
such  a  right  one  of  the  essential  ones  se- 
cured by  the  Constitution.  On  the  contrary, 
it  ia  at  once  apparent  that  tbe  convenience 
of  litigants  may  be  much  prompted  by  a 
prior  trial  of  various  jurisdictional  and  pre- 
liminary issuea,  and  it  is  to  l>e  presumed 
that  courte  will  so  administer  the  proviaion 
in  question  as  to  make  it  remedial  and 
beneficial,  rather  than  burdensome. 

There  are  many  decisions  which.  In  ny 
opinion,  sustain  tbe  view  that  the  legisla- 
ture had  power  to  enact  the  section  as  a 
regulation  of  mere  procedure,  and  without 
impairing  any  constitutional  riglits,  and 
reference  will  t>e  made  to  aome  ol  them.     - 

In  People  v.  Connor,  142  N.  Y.  130,  134, 
36  N.  E.  807,  808,  it  appeared  that  tbe 
court  had  ordered  the  trial,  first  and  sepa- 
rately, of  issues  raised  by  defendant's  spe- 
cial plea  of  a  former  trial  and  conviction, 
and  when  this  had  been  passed  on  by  the 
jury  adversely  to  the  defendant  the  court 
had  directed  the  trial  to  proceed  before  the 
same  jury  on  the  other  issues  raised  by  the 
general  plea  of  not  guilty.  The  defendant 
objected  to  the  latter  step,  asking  that  the 
trial  be  suspended  after  disposition  of  the 
first  issue,  and  that  be  be  permitted  to  ex- 
amine the  jurors  before  proceeding  to  the 
trial  of  the  general  issue,  thus  exactly  re- 
versing the  position  assumed  by  the  present 
appellant.  There  was  no  statutory  pro- 
viaion for  separate  trials  of  different  issues 
at  this  time,  and  this  court  held  tliat  there 
was  no  basis  for  appeliaiit's  claim  to  such  a 
method  of  procedure,  and  that  the  trial 
must  t>e  one  continuous  proceeding.  It  did 
say,  however,  even  under  these  conditions: 
"The  order  in  which  the  issues  should  be 
disposed  of  was  a  matter  in  the  discretion 
of  the  court,  which  had  power  to  direct  them 
to  be  tried  separately  or  toj^ether,"  (p.  134.) 

In  Stokes  v.  People,  53  N.  Y.  184,  173,  13 
Am.  Rep.  402,  the  court  considered  the  con- 
stitutionality of  an  act  which  overturned 
what  was  claimed  to  be  the  rule  of  the  com- 
mon law  that  tlie  prior  formation  or  expres- 
sion of  an  opinion  by  a  proposed  juror  odn- 
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clusivelj  proved  want  of  impartialitj,  and 
disqualified  htm  from  serving.  Said  act, 
however,  atnplj  provided  that  at  the  time  at 
the  trial  it  must  appear  that  the  proposed 
juror,  notwithatanding  such  opinion  so 
formed  or  eipreBsed,  was  abJe  to  render  an 
impartial  verdict  according  to  the  evideuee, 
and  would  not  be  biased  or  influenced  bf  his 
prior  views.  The  30urt,  overruling  the  de- 
fendant's ptea,  said:  "While  the  Constitu- 
tion seeureB  the  right  of  trial  bjr  an  Lnpar- 
tial  jurjr,  tlie  mode  of  procuring  and  im- 
paneling such  jury  is  regulated  by  law, 
either  common  or  statutory,  principally  the 
latter,  and  ft  is  within  the  power  of  the 
legislature  to  make,  from  time  to  time,  such 
changes  in  the  law  as  it  may  deem  expedi- 
ent, taking  care  to  preserve  the  right  of  tri- 
al by  an  impartial  jury."  {p.  173.)  To  simi- 
lar effect  is  Haves  v.  Misaouri,  120  U.  S.  68, 
70,  30  L.  ed.  578,  67B,  7  Sup.  Ct.  Rep.  350. 
In  the  following  cases  it  was  held  directly, 
or  by  necessary  inference,  that  separate 
trials  ma;  be  had  of  prelimioarj  or  juris- 
dictional issues;  Fisher  v.  Fraprie,  12B 
Mess.  472;  Central  ol  Georgia  R.  Co.  v. 
Brown,  113  Ga.  414,  84  Am.  St.  Rep.  2E0, 
33  8.  E.  980;  Jones  v.  Donnell,  D  Ala.  e9G, 
608;  Tyler  v.  Murray,  67  Md.  418,  441. 

In  Lavelle  v,  Corrignio,  86  Hun,  135,  33 
N.  Y.  Supp.  378,  while  that  question  was 
not  actually  decided,  it  was  discussed,  and 
the  view  expressed  that  on  appeal  in  a  par- 
tition action  where  several  distinct  and  in- 
dependent issues  bad  been  submitted  to  the 
jury,  one  of  them  Incorrectly  and  the  others 
correctly,  a  new  trial  might  be  granted  as 
to  the  one  without  retrial  of  the  others. 

The  legality  of  such  a  course  of  procedure 
bas,  however,  fairly  been  alBrmed  in  Boyd 
T.  Brown,  17  Pick,  463,  481 ;  Kent  v.  Whit- 
ney, B  Allen,  62,  86  Am.  Dec.  730;  Pratt  v. 
Boston  Heel  k  Leather  Co.  134  Maes.  300; 
Leiter  v.  Lyons,  24  R.  I.  42,  62  Atl.  78, 
81,  82;  McKay  t.  New  England  Dredging 
Co.  03  Me.  201,  44  Atl.  814;  Oberbeck  T. 
Mayer,  69  Mo.  App.  289,  298. 

In  the  state  of  Missouri  there  is  a  provi- 
sion in  its  practice  act  providing  lor  the  sep- 
arate trial  of  different  issues  at  the  same  or 
different  terms  of  court;  and,  so  far  as  ap- 
pears, there  has  been  no  judicial  opinion 
that  this  provision  was  a  violation  of  the 
Missouri  Constitution,  securing  the  right  of 
trial  by  jury. 

In  People  v.  Trimble,  60  Hun,  364.  15  N. 
Y.  Supp.  60,  affirmed  in  131  N.  V.  118,  28 
N,  E.  1100,  the  court  upheld  a'  conviction  for 
a  felony,  where  the  issue  under  plea  of 
former  convlttion  was  first  tried  before  one 
jury,  and  the  issues  raised  by  a  general  plea 
of  not  guilty  before  another  jury, 

'N'one  of  the  authorities  cited  by  the  ap- 
pellant impair  the  reasoning  or  authority  of 
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these  decisions,  and  I  feel  no  doubt  that  the 
order  appealed  from  should  he  affirmed,  with 
costs,  and  tbe  first  question  certified  should 
be  answered  in  the  negative,  and  the  sec- 
ond one  in  tbe  affirmative. 
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Husband  and  wife  —  larceny  —  liability 

The  common-law  rule  that  neither  hiu- 
hand  nor  wife  can  be  prosecuted  for  lar- 
ceny of  the  goods  of  the  other  is  not  abro- 
gated by  S§  7995-8004,  General  Code,  de- 
fining the  rights  and  liabilities  of  husband 
and  wife,  nor  by  g  12,447,  General  Code,  de- 
fining larceny.  An  intention  of  the  legis- 
lature to  abolish  an  estabtiahsd  rule  of  the 
common  law  and  to  create  a  crime  where 
none  existed  before  must  clearly  and  im- 
miatakably  appear. 

(January  1«,  1912,} 

EXCEPTIONS  by  the  State  to  the  ruling 
of  the  Court  of  Common  Pleas  for 
Luca«  County  acquitting  defendant  of  the 
crime  of  larceny  from  her  husband.     Over- 

The  facts  are  stated  In  the  opinion. 
Messrs.   Holland  O.   Webster  and  Roy 
R.  Stuart  for  the  State. 
Mr.  Paul  J.  Bagan  for  defendant 

Davis,   Ch.  J.,  delivered  the    opinion  of 

the  court: 

This  case  presents  the  concrete  question 
whether  a  wife  can  be  prosecuted  for  lar- 
ceny, when  she  has  taken  and  converted  to 
her  own  use  pcrsDnal  property  of  her  hus- 
band. The  case' is  easily  distinguishable 
from  many  of  the  cases  cited  in  argument, 
in  which  there  appear  schemes  of  fraud  or 
violence  of  which  marriage  is  a  part  or  to 
which  it  is  an  incident,  or  iu  which  the 
wife  or  a  hnsband  goes  away  from  the 
other  with  adulterous  intent,  the  paramour 
assisting  in  the  asportation  and  use  of  the 
goods  of  the  defrauded  spouse,  or  in  which 

Headnote  by  the  Coobt. 

Note. —  As  tn  larceny  or  embezzlement 
V  one  spouBc  of  the  other's  property,  fee 
note  to  State  v.  Hogg,  29  L.R.A.(N.S.)  830. 
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•  third  peiBon  witbout  adnltcroua  intar- 
eodise  or  intent,  masisted  in  appropriating 
uid  naing  tbe  goodi  which  were  eharged  to 
(uTe  been  stolen;  becsuM  none  of  these 
elementa  at«  found  in  thi»  record.  The 
bill  of  exceptions  tends  to  prove  that  the 
Jt-feodant  in  error,  about  three  weeks  after 
ilie  alleged  crime,  admitted  that  ebe  toidc  the 
monejr  from  tbe  safe  and  gave  it  or  part  ol 
it  to  her  mother,  and  that  she  and  her  hue- 
band  then  joined  in  a  mortgage  to  secure 
the  repaTinent  of  fdOO  of  the  amount  taken 
to  tbe  brewery  company,  which  had  become 
•Kurity  for  that  amount  when  her  husband 
borrowed  it.  The  court  of  common  pleas 
directed  •.  verdict  of  not  guilty,  to  which 
the  prosecuting  stlomej  excepted.  This  ii 
tbe  whole  case  aa  it  appears  of  record. 

The  atat«  concedes  that  by  the  common 
law  the  indictment  would  not  be  sufficient ) 
but  It  la  contended  that,  by  virtue  of  g  12,- 
447  of  the  General  Code,  "whoever  steals 
anything  of  valne  is  guilty  of  larceny;"  and 
atso  by  virtue  of  the  statutes  defining  the 
rights  and  liabititiet  of  husband  and  wife 
<S§'  7995-8004,  General  Code),  the  legal 
ani^  of  hnaband  and  wife,  theretofore  ree- 
cgnized  aa  tbs  foundation  of  the  common- 
law  rale,  has  been  ahrogated,  so  far,  at  least, 
•8  to  make  either  apouse  liable  for  larceny 
from  tbe  other. 

We  get  T«ry  little  aid  in  the  solution  ol 
this  ph«se  of  the  question  from  decisions  in 
other  states,  because  eo  much  depends  upon 
the  legislation  peculiar  to  each  state  and  its 
EODEtruction  by  the  local  courts.  For  ex- 
ample, in  Arkansas,  the  Constitution  of 
1874  (article  0,  i  7)  provides  as  follows: 
"The  real  and  personal  property  of  any 
ftwi«  oovvrt  in  this  state,  acquired  either  be- 
fore or  after  marriage,  whether  by  gift, 
grant,  inheritance,  devise,  or  otherwise, 
shall,  BO  long  as  she  may  choose,  he  and  re- 
nain  her  separate  estate  and  property,  and 
gtajr  be  devised,  bequeathed,  or  conveyed  by 
ber  tb«  same  as  If  she  were  a  feme  tole; 
aod  tbe  same  shall  not  be  subject  to  the 
debts  of  her  husband."  The  supreme  court 
held  that  under  that  clause  of  the  Consti- 
tution a  husband  might  be  guilty  of  larceny 
of  his  wife's  personal  property.  Hunt  v. 
State,  72  Ark.  241;  66  L.R.A.  71,  105  Am. 
St.  Rep.  34,  76  S.  W.  709,  Z  Ann.  Cos.  33. 
Although  that  judgment  was  reached  by  a 
course  of  reasoning  which  does  not  seem 
to  us  to  be  at  all  conclusive,  it  must  be 
conceded  that  it  is'the  law  of  that  jurisdic- 
tion.  In  Beaaley  v.  State,  138  Ind.  652,  48 
Am.  St.  Rep.  41S,  38  N.  £.  36,  the  court 
said:  "Tbe  learned  judge  below  held  the  in- 
dictment good  upon  the  ground  that  tbe  re- 
lent statutes  give  the  wife  exclusive  control 
and  authority  over  her  personal  property, 
snd  have  greatly  enlarged  her  personal 
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I  rights  as  to  the  disposition  thereof,  making 
contracts  and  doing  wbatevsr  a  feme  lole 
might  do;  and  that  the  effect  of  neb  stat- 
utes, is  to  sever  the  unity  of  person  and 
community  of  property  heretofore  existing 
between  busband  and  wife.  There  seems  to 
be  sound  logic  in  this  position."  It  was 
accordingly  held  that  under  the  statutes  of 
that  state  the  husband's  interest  in  his 
wife's  property  is  abolished,  and  he  may  be 
convicted  of  the  larceny  of  her  money. 

On  the  contrary,  it  was  held  by  the  su- 
preme court  of  Michigan,  in  Snyder  v.  Peo- 
ple, 2S  Mich.  100,  IE  Am.  Bep.  302,  in  which 
case  a  husband  was  under  indictment  for 
burning  bis  wife's  dwelling  house,  that  the 
statutes  of  that  stats  for  tbe  protection  of 
the  righta  of  married  women  did  not  affect 
the  marital  unity  of  husband  and  wife,  and 
did  not  change  the  common-law  rule  that 
such  burning  would  not  be  arson.  CooJey, 
J.,  in  delivering  tbe  opinion  of  the  court, 
said:  "As  regards  bcr  individual  property, 
tbe  law  has  done  little  more  than  to  give 
legal  rights  and  remedies  to  the  wife,  where 
before,  by  settlement  or  contract,  she  might 
have  established  corresponding  equitable 
rights  and  remedies,  and  the  unity  of  man 
and  woman  in  the  marriage  relation  Is  no 
more  broken  up  by  giving  her  a  statutory 
ownership  and  control  of  property,  than  it 
would  have  been  before  the  statute,  by  such 
family  settlement  at  should  give  ber  the  like 
ownership  and  control.  At  the  common  law, 
the  power  of  independent  action  and  judg- 
ment was  in  the  husband  alone;  now  it  is 
in  her  also,  for  many  purposes;  but  the  au- 
thority in  her  to  own  and  convey  property, 
and  to  sue  and  be  sued,  is  no  more  inconsist- 
ent with  the  marital  unity,  than  the  corres- 
ponding authority  in  him."  Similar  views 
aie  expressed  in  Thomas  v.  Thomas,  61  III. 
162;  Walker  v.  Beamy,  38  Pa.  410;  State  v. 
Wincrott,  79  N.  C.  38;  Stater.  Matthews, 
78  N.  C.  41. 

Common -law  rules  have  nsually  been 
founded  upon  sound  reason  and  considera- 
tions of  public  policy,  and  out  of  this  fact 
has  grown  the  safe  maxim  that  statutes 
derogating  from  the  common  law  should  be 
strictly  construed.  Keeping  this  maxim  in 
mind,  we  have  found  nothing  in  the  statutes 
of  Ohio,  and  nothing  has  been  pointed  out 
to  us,  which  would  justify  a  conclusion  that 
the  general  assembly  expressly  or  impliedly 
abrt^oted  the  common-law  rule  that  neither 
husband  nor  wife  can  be  prosecuted  for  B 
larceny  of  the  goods  of  tbe  other;  and  much 
1^  an  intention  to  do  so.  Indeed,  we  doubt 
that  any  member  of  that  body  had  in  con- 
templation such  a  result  when  he  voted  for 
the  statutes  which  protect  the  individual 
rights  of  marriPd  people.  The  legislature 
was  contemplating  the  expressed  purpose  |o^ 
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the  at»tute«,  and  Uikt  onXj.  Tbsj  were  not 
at  that  time  conaidering  crimeH  and  crimi- 
nal procedure;  and  surel;  they  cannot  be 
presumed  to  have  intended  a  tiling  which 
the;  did  not  clearly  express  and  which  is 
fraught  with  such  far-reaching  and  radical 
eonaequencei  to  the  law  of  the  domestic  re- 
lations; lor  the  abrogation  of  the  doctrine 
of  the  legal  unity  of  husband  and  vife, 
when  pushed  to  its  logical  conclusion,  would 
not  only  create  crimes  where  there  were 
none  before,  but  would  also  authorize  a 
husband  and  wife  to  maintain  civil  actions 
for  tort  against  the  other,  such  as  actions 
for  personal  injuries,  assault,  false  impris- 
onment, or  slander  (15  Am.  t  Eng.  Enc. 
Law,  2d  ed  867),  thus  multiplying  a  hun- 
dredfold the  unhappy  dilTerencea  which  have 
to  be  settled  in  the  divorce  courts.  We  can- 
not assume  that  the  legislature  intended 
this  without  very  clear  evidence  of  such  an 
intention   in  the  language   of  the  statutes. 

Since  the  foregoing  was  written,  we  have 
come  upon  a  recent  opinion  of  the  Supreme 
Court  of  the  United  States  (Thompson  v. 
Thompson,  218  U.  S.  611,  64  L.  ed.  1130,  30 
L.R.A.(N.S.)  H53,  31  Bup.  Ct.  Rep.  Ill, 
21  Ann.  Cas.  921)  in  which  the  court  held 
that  the  common-law  relation  between  hus- 
band and  wife  was  not  so  far  modilied  by 
I  1165  of  the  District  of  Columbia  Code  aa 
to  give  to  the  wife  a  right  of  action  to  re- 
cover damages  from  her  husband  for  an  as- 
sault and  battery  committed  by  him  upon 
her.  The  Code  section  referred  to  authorizes 
married  women  "to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  and  for  torts  committed  against 
them,  as  fully  and  freely  aa  if  they  were  un- 
married." The  court's  construction  of  this 
statute  le  that  it  was  not  intended  to  give 
to  a  married  woman  a  right  of  action 
against  her  husband,  hut  to  allow  the  wife 
to  maintain,  in  her  own  name  such  actions 
in  tort  ai  at  common  law  must  be  brought 
jointly  to  the  husband  and  wife;  and  it  was 
remarked  within  the  power  of  the  legisla- 
ture to  make  this,  by  Justice  Day,  in  the 
opinion:  "Conceding  it  to  be  within  the 
power  of  the  legislature  to  make  this  alter- 
ation in  the  law,  if  it  saw  fit  to  do  so,  nev- 
ertheless such  radical  and  far-reaching 
changes  should  only  be  wrought  by  lauf^uage 
so  clear  and  plain  as  to  be  unmistakable 
evidence  of  the  legislative  intention." 

Moreover,  the  unity  o(  husband  and  wife, 
as  recognized  in  the  common  law,  is  founded 
not  merely  on  a  community  of  goods,  but 
upon  the  recogtiizcd  obligation  of  both  to  the 
family  and  to  society.  The  unit  of  society 
is  not  the  individual,  but  the  family;  and 
whatever  tends  to  undermine  the  family,  by 
the  irrepealable  laws  of  nature  will  crumble 
and  destroy  the  foundations  of  society  and 
40  L.B.A.(N.S.) 


the  state.  So  that  the  peace  and  eanctity  of 
the  home  and  family  are  the  ultimate  reason 
for  the  common-law  rule.  We  do  not  think 
that  we  can  safely  hold  by  mere  inference 
that  the  legislature  has  taken  such  a  long 
s^p  in  the  direction  of  destructive  legisla- 

The  foregoing  reasoning  applies  also    to 
S   12,447,   General   Code. 
Exceptions  overruled. 
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EMORY  D.  PICKERING,  Appt. 
.  136  N.  W.  105.) 


(—  a  D.  - 


Tjlmltatlon  of  actions  ^  bastardy  pi*a- 
ceedlngB. 

An  action  to  compel  the  father  of  a  bast- 
ard to  contribute  to  its  support  is  civil, 
and  not  governed  by  the  statute  of  limita- 
tions limiting  the  time  for  bringing  pri> 
ceedings  of  a  quasi  criminal  or  penal  na- 
ture. 

(Hay  7,   1012.) 


Xote.  —  lAmttatton  applicable  to  boa- 
tardy  proceedtnga  or  action  to  com- 
pel support. 


proceedings],  brought  years  after  thu 
event,"  said  Maxwell,  J.,  in  Denham  v.  Wat- 
son, 24  Neb.  779,  40  N.  W.  303,  "and  unless 
the  testimony  shows  that  the  mother  from 
the  first  had  charged  the  offense  upon  the 
putative  father,  the  claim  could  not  be 
maintained.  In  other  words,  the  charge 
made  years  ofter wards  must  not  rest  on 
the  mere  assertions  of  the  prosecutrix,  then 
made  and  communicated  to  the  putative 
father,  but  must  show  that  from  the  con- 
ception or  birth  of  the  child  he  had  been 
charged  by  the  mother  as  being  the  clitd'a 
father.  The  law  is  to  be  carefully  guarded 
in  this  respect  to  prevent  it  from  being  used 
as  a  means  of  extorting  money  upon  a  false 
charge.  Where,  however,  the  fact  of  the 
paternity  of  the  child  is  satisfactorily 
proved  to  charge  the  putative  father,  the 
statute  of  limitations  will  not  run  against 
a  claim  for  its  support  'during  the  time  it 
requires  the  mother's  care.  The  expensea 
in  such  case  being  continuous,  the  father 
must  provide  for  them.  In  other  words,  be 
must  support  his  own  child,  and  the  statute 
will  not  car  such  claims." 

It  has  been  said  that  "the  process  is  one 
of  a  peculiar  character,  existing  only  by 
statute,  and  any  attempt  to  class  it  with 
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APPEAIi   by    defendant  from  a  judgment" 
id    the     Circuit      Court    for    Lawrence 
Couaty  in    plaintiff's    favor   in   §,   bMtardy 
proteeding  brought    to   require  defendant  to 
HUtribnte  to  the  support  of  his  illegitimate 
dild.    Affirmed. 
Ibe  facta  are   stat«d   in  the  opinion. 
Ur.  Jobn  T.    »Itlek,   for  appellant: 
The  action   is,   in    its  nature,  quasi  crimi- 


UiiUr  ▼.  8ta.te.    110   Ala.  60,  20  So.  392; 
.    State,    25    Fla.  268,  6  So.  66; 


E  N.  E.   1 


People  v.  PhelaD,  49  Mich.  492,  13  N.  W. 
B30i  Van  Tassel  T.  State,  S»  Wle.  3C1,  18 
N.  W.  328;  State  t.  Scott,  7  8.  D.  821,  ftii 
N.  W.  31;  State  v.  Bunker,  7  S.  D.  B21, 
e5  N.  W.  31. 

Messrs.  £ben  W.  Martin  and  Norman 
T.  Hnson  also  for  appellant. 

Messrs.  Koyal  C.  Johnson,  Attorney 
General,  and  Samuel  G.  Poller,  for  le- 
spondent: 

The  proceeding  Is  ciTiL 

5  Cyc  «44. 


wtiona  or  suits  a,b  common  law  of  any  de- 
Kription  will  afford  little  light.  It  is 
Kit  comprehended  under  an;  term  used  in 
tbe  EtatuteB  of  limitation,  nor  does  it  ap- 
pear to  have  been  designed  to  be  limited 
■l.1  any  of  them."  Keniaton  v,  Howe,  ]fl 
^U.  38;  Wheelwright  v.  GWer,  10  Allen, 
3S9;  a  Cyc   647. 

'Xo  statute  of  limitations,"  says  the 
court  in  Wheel'wright  v.  Greer,  supra,  "bars 
1  mMber'a  right  to  complain  against  the 
father  of  ber   baflta.rd  child." 

So,  in  Denhtun  v.  Watson,  supra,  wliere 
the  mother,  at  the  first  opportunity  after 
tbe  birtb  of  tbe  child,  stated  to  the  putative 
father  and  others  tbat  he  -was  the  father, 
ud  asked  him  to  provide  for  its  support, 
and  continued  BO  to  insist  to  the  time  the 
prooeedingB  'were  instituted,  it  was  held 
tkat  the  statute  of  limitations— the  exact 
period  of  -which  was  not  stated  in  tbe  case 
— «oald  not  run  against  a  claim  for  its 
nppoTt  during  the  time  it  required  tbe 
iiietber*B  care,  notwithstanding  more  than 
foor  years  had  elapsed  since  the  birth  of 
the  child. 

And  so.  in  State  er  ret.  Washington  v. 
Hnnter,  67  Ala.  81,  it  is  held  that  a  pro- 
o««ding  to  char^  a  person  as  the  reputed 
father  of  a  bastard  child  is  clearly  not  a 
Etiademeatior,  within  the  meaning  of  the 
statute,  BO  as  to  be  barred  within  twelve 
■lOBths  after  the  commission  of  the  offense, 
nader  S  ^8^  of  ^^«  C^ode,  since  it  is  neither 
a  civil  suit  nor  a  criminal  prosecution,  but 
icasi  criminal,  partaking  of  the  nature  of 
totb.  It  was  said:  "We  can  see  good  rea- 
fOBs  why  no  statute  of  limitations  was  pre- 
scribed to  bar  such  proceedings.  They  are 
chiefly  intended  for  the  public  indemnity, 
and  to  coerce  the  putative  father  to  support 
and  maintain  tbe  unfortunate  child.  2 
Rent.  Com.  SIS.  The  duty  of  maintenance 
lontinues  for  a  period  of  ten  years,  which, 
in  DO  case,  we  apprehend,  is  to  extend  be- 
ymid  iJie  time  of  the  child's  minority,  or 
le^al  infancy.  We  can  see  no  reason  why 
the  statute  should  be  so  construed  as  to  re- 
^nire  anch  precipitation  in  the  commence- 
neat  of  the  proceedings,  as,  in  many  in- 
stances readily  to  be  rmagined,  it  would  de- 
feat the  very  purpose  of  the  law." 

S'or  does  a  statute  limiting  actions  for 
statutory  penalties  and  other  actions  to 
two  years  have  anv  apnTication  to  a  pro- 
•■eediiii!  to  charge  the  father  of  a  bastard 
rhild  with  its  maintenance.  State  v.  Laugh- 
Un,  73  lows.  351.  35  N.  W.  448;  State  v. 
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Sarratt,  14  Rich.  L.  29;  State  v.  Compton 
(Mas.  vol.  3,  p.  811,  May  1827),  cited  and 
set  out  in  State  v.  Sarratt,  supra. 

So  it  has  been  held  that  a  statute  re- 
lating to  crimes  and  punishments,  and  re- 
quiring the  prosecution  of  certain  offenses 
within  one  year  after  their  commission,  has 
no  application  to  a  prosecution  for  the  sup- 
port of  an  illegitimate  child,  but  is  con- 
fined to  actions  for  forfeitures  on  penal 
statutes.  State  ex  rel.  Hagaman  v.  Stai- 
(ord,  2  Blackf.  412. 

But  in  Bake  v.  State,  21  Md.  422,  it  is 
held  that  a  bastardy  proceeding  is  a  crimi- 
nal proceeding,  and  is  clearly  within  tbo 
provision  of  a  statute  requiring  that  prose- 
cution of  olTenseB  must  be  instituted  within 
one  year  from  the  time  when  the  offense 
was  committed. 

So,  the  statute  of  limitations  requiring 
the  prosecution  within  a  year  from  the 
commission  of  the  offense  begins  to  run 
from  the  birth  of  the  child,  and  not  from 
the  time  of  the  carnal  intercourse  between 
thepartics.     Neff  v.  State,  67  Md.  38S. 

where  the  defendant  ftees  to  avoid  arrest 
on  the  charge  of  fornication  and  bastardy, 
it  is  held  that  the  statute  of  limitations  re- 
quiring the  prosecution  to  be  brought  with- 
in two  years  after  the  commission  of  such 
olTenBe  does  not  run  until  he  returns  to  his 
customary  residence,  notwithstanding  the 
fact  that  his  hiding  place  has,  all  the  while, 
been  within  the  state.  Com.  v.  Blackburn, 
3  Pa.  Co.  Ct  464. 

Of  courao,  a  proceeding  to  charge  S' de- 
fendant OS  the  father  of  a  bastard  child 
must  appear  to  have  been  commenced  with- 
in the  period  prescritwd  bv  the  statute  re- 
lating thereto.  State  v.  Ledbetter,  26  N. 
0.  (4  Ired.  L.l  242,  wherein  three  years 
was  the  prescribed  limitation. 

In  State  v.  Perrv,  122  N.  C.  1043,  30  S. 
E.  139,  while  it  is"  admitted  that  bastardy 
proceedings  are  quasi  criminal  in  natvire,  . 
it  is  held  they  are  not  governed  by  the  stat- 
ute of  limitations  requiring  tbe  prosecution 
of  misdemeanors  generally  within  two  years, 
but  are  governed  by  the  three  years'  statu- 
tory limitation,  which  is  exclusively  appli- 
cable to  bastardy  proceedings.  To  the  same 
efTect  is  State  v.  Hedgepeth,  122  N.  C.  1039, 
..  E.  140. 


Rev.   Code   Civ.   Proc. 

,   bv   the   mother   of   a  bastard   child 
it  the   father,  to  compel  him  to  sup- 
port the  child,   is  an  action  on  s  liability 
reated   by   statute,   other   than   a   penalty 
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Ark. — duunben  t.  State,  4S  Atk.se. 

IU.-HScliftrf  T.  People,  134  ID.  240,  24  N. 
E.  701. 

Er.— Head  T.  UarUu,  SC  E^.  4S0,  S  S. 
W.  622. 

Afua. — Young  t.  Makepeace,  lOS  Mau. 


B.  D.— SUU  T.  Knowlet,  10  B.  D.  471,  74 
r.  W.  201;  StaU  ex  reL  Berge  t.  Patter- 
[in,  18  a  D.  251,  100  M.  W.  102. 

VbltlDC  J.,  delivered  tbe  i^inion  of  the 

Thia  waa  an  action  brought  under  chapter 
37  of  tha  Code  of  Civil  Procedure,  known 
as  the  baatardf  statute,  charging  defendant 


or  forfeiture,  and  is  not  barred  by  limita- 
tion! in  two  jeara,  but,  under  §  60,  ma;  be 
brought  at  any  time  within  eix  years.  State 
ex  reL  Berge  t.  Patterson,  18  S.  D.  261,  100 

K.  W.  102. 

After  the  lapse  of  three  fears  from  the 
birth  of  the  cbild,  no  application  having 
been  made  to  the  court  for  certain  annuities 
(or  the  support  of  the  child,  the  court  can- 
not order  the  putative  father  to  pay  the 
annuities  to  the  mother,  as  in  the  nature 
of  a  debt  of  annuity  for  which  he  is  in  de- 
fault. State  V.  Howard,  1  Swan,  133,  where- 
in it  is  also  held  that  notwithstanding  the 
proceedings  were  not  instituted  until  after 
the  lapse  of  three  years  from  the  birth  of 
the  child,  it  is  competent  for  the  court  to 
secure  the  public  agtinst  any  loss  or  in- 
jury which  may  ensue  by  reason  of  the  child 
becoming  a  public  charge  upon  the  county, 
by  reijuiriiig  the  putative  father  to  give  a 
bond  of  indemnity,  with  sureties  for  luch 
purpose. 

And  where,  as  in  Deuham  v.  Watsdn,  su- 
pra, there  was  a  delay  of  more  than  four 
^ears  after  the  birth  of  the  bastard  child 
in  instituting  tbe  proceedings,  it  was  held 
that  expenses  ot  the  cbild,  accruing  prior 
to  that  time,  would  not  be  allowed  against 
the  father. 

In  Ex  parte  Currie,  26  N.  B.  BT8,  it  was 
held  that  §  7  of  the  Consolidated  Statutes, 
chap.  103,  providing  that  a  charge  of  bas- 
tardy shall  be  tried  at  the  next  term  of 
the  county  court  after  the  birth  of  tbe 
cbild,  is  imperative,  unless  the  trial  is  post- 
poned to  a  subsequent  term,  as  provided  by 
the  statute;  so  that  when,  upon  the  hearing 
of  such  a  charge,  the  jury  disagreed  and  it 
was  postponed  to  the  next  term,  when,  ow- 
ing to  the  illness  of  the  judge,  no  court  was 
held,  a  writ  of  prohibition  was  beld  to  be 
proper  to  restrain  the  judge  of  the  county 
court  from  afterwards  trying  the  informa- 

But  fn  Ex  parte  Beid,  34  N.  B.  133, 
which  was  an  application  for  a  writ  of  pro- 
hibition to  restrain  a  proceeding  to  hear  and 
determine  an  information  chari^ing  one  with 
being  the  father  of  a  bastard  child  likely 
to  become  a  charge  on  the  parish,  in  which 
proceeding  it  appeared  that  the  defendant 
was  neither  arrested  nor  the  information 
entered  until  after  the  term  of  the  county 
court  next  ensuing  the  birth  of  the  child. 
when  he  denied  his  guilt,  and  entered  into 
a  rei:ognizance  to  appear  at  the  next  en- 
duing term,  the  icnurt  was  evenly  divided  on 
the  question  whether  the  writ  should  iBsue, 
and  so  the  matter  dropped.  Tliree  of  the 
judees  thoUKht  the  writ  should  not  isnue  bc- 
40  L.H.A.(N.S.) 


charged  has  given  the  recognizance;  and 
the  Currie  Case  wai  distinguished  on  tbe 
ground  that  since  the  information  in  that 
case  was  tried  and  tbe  jury  disagreed,  with- 
out any  postponement  ot  the  trial  at  the 
next  term  of  court,  a  writ  of  prohibition 
was  warranted.  The  remain ine  judges, 
considering  the  Currie  Case  decisive  of  the 
question,  thought  the  writ  of  prohibition 
should  issue.. 

The  infancy  of  the  mother  is  no  defense 
for  her  failure  to  comply  with  a  speciSo 
statute  requiring  a  prosecution  for  bastar- 
dy to  be  commenced  within  two  years  from 
tbe  birth  of  the  cbild,  even  though  a  gen- 
eral provision  of  the  Code  says  that  "any 
person  being  under  legal  disabilities  when 
the  cause  accrues  may  briog  his  action  with- 
in two  years  after  the  disability  is  re- 
moved." State  ex  rel.  Ulen  v.  Pavey,  82 
Ind.  643.  But  in  this  case  it  is  to  be  ot>- 
served  that  still  another  section  of  the  Code 

Sirovides  that  "in  special  cases,  where  a  dif- 
erent  limitation  is  prescribed  by  statute, 
the  provisions  ot  this  act  (the  Code)  shall 
not  apply." 

In  Burt  V.  SUte,  7B  Ind.  3G9,  where  the 
complaint  and  warrant  in  a  prosecution  for 
bastardy  were  issued  within  two  years  from 
the  birth  ot  the  child,  as  required  by  tbe 
statute,  but  were  lost  before  service,  it  was 
held  that  under  the  general  rules  applicable 
to  lost  pleadings  and  writs  in  civil  casea, 
copies  might  be  tiled  and  used  instead  of 
the  originals,  and  that  the  origin  of  the 
prosecution  would  date  from  the  time  of 
the  original  papers. 

So,  where  the  prosecution  was  begun 
within  the  two-year  period  prescribed  by 
the  statute,  but  the  defendant  escaped  after 
his  arrest,  but  before  trial,  it  was  held  that 
his  re -arrest  and  prosecution  nearly  four 
years  after  tbe  birth  of  the  child  was  au- 
thorized. Patterson  v.  State,  91  Ind.  364, 
wherein  it  was  said :  "This  proviaioo  [of 
the  statute]  applies  to  the  institution  of 
proceedings  before  the  justice,  and  not  to 
such  proceedings  as  may  be  necessary  to  ar- 
rest a  defendant  who  has  escaped  after. the 
commencement  of  the  suit." 

In  Warner  v.  Wheeler,  02  N.  H.  386,  it 
appears  that  the  statute  in  New  Hampshire 
does  not  allow  the  complaint  to  be  made 
by  the  woman  after  the  birth  of  the  child, 
but  that  the  town  is  allowed  to  sue  for  se- 
curity when  necessary,  either  before  the 
birth  of  the  child  or  "at  any  time  before 
the  expiration  ot  one  year  from  the  birth 
of  the  child."  G.  H.  & 
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nUi  Wig  the  f&th«r  of  tko  ill^itinuLte 
chiU  (f  OM  noTBoee  PfttterBon,  uid  sedcing 

I  jidgment  teqniruig  inch  defendant  to 
aatiibata  to  the  nipport  of  such  child. 
Tit  ution  wu  brought  more  than  tiiree 
Tnrg  tnd  leu  tluw  lU  tbu-r  after  the  birth 
J  ndi  child.  The  defendant  pleaded  the 
:*i  ol  the  atatute  of  limitations,  claiming 
List  ]  S6  of  the  Code  of  Criminal  Procedure, 

II  toended  I^  chapter  12S,  Laws  190T, 
ippliM  to  an  action  nndei  laid  chapter  3T. 
Slid  Mction  reads  aa  follows:  "Section 
^  Is  tU  other  eftsea  an  indictment  or  in- 
bnution  for  a  public  offense  and  all  pro- 
nlicgi  of  a  quasi  criminal  or  penal  na- 
tizt,  ioclading  the  forfeiture  of  existing 
riglili,  shall  be  filed  within  three  years  after 
■jx  ccmuDmsion  of  the  offense  or  crime  made 
ikt  but!  of  the'proaecution  or  proceeding; 
lid  lie  it  farther  enacted  that  this  act  shall 
■pplr  tc  all  such  offenses  and  crimes  as  have 
hntofars  taken  place  and  to  all  pending 
^fooaiiagt  in  any  of  the  courts  of  this 
•Hit'  The  trial  court  held  that  such  sec- 
liw  did  not  apply;  that  the  action  was  not 
kntt,  tnd,  npon  the  verdict  of  the  jury, 
mdtrad  judgment  agsinat  defendant. 
Fran  inch  judgment,*  defendant  has  ap- 
ptilcd;  the  sole  question  presented  upon  the 
i^kl  being  whether  the  above  holding  of 
Uk  trill  conrt  was  correct. 

It  ii  the  contention  of  appellant  that  this 
■dioa  ii,  in  its  nature,  quasi  criminal;  re- 
iprndtnt  Insists  that  it  is  purely  civil,  and 
^l  tbcTefore  S  86,  supra,  hsa  no  applies- 
<ini  tbereia.  We  are  of  the  opinion  that 
i^ipondtnt  is  correct. 

To  drtermine  the  nature  of  an  action,  we 
^Duld  look,  not  so  much  to  the  method  of 
rinxduie  to  be  followed,  as  we  should  to 
tl*  cod  h>  be  attained.  This  action  is  one 
bmght,  not  in  any  sense  to  punish  the  de- 
faitiA  for  an  offense,  legal  or  moral,  but  to 
^oupcl  inch  defendant  to  furnish  money 
1w  tha  support,  maintenance,  and  eduoa- 
lim  of  inch  child,"  if  he  be  proven  to  be 
•kt  fithBT  of  same.     Code  Civ.  Proc.  |  Bll. 

Is  tiling  the  place  for  trial,  it  makes  no 
ETtttsee  where  the  cause  of  action  arow, 
rttr*  the  child  was  born,  or  where  the 
3M>ier  or  child  may  be  domiciled  at  time 
Mioa  is  brought  SUte  ex  rel.  Berge  T. 
?KtCTKn,,  IB  S.  D.  261,  100  N.  W.  182; 
^tile  T.  Etter,  24  8.  D,  838,  140  Am.  St 
^P-  Ml,  124  N.  W.  657.  Except  when 
''•tetes  forbid,  the  mother  may  mako  set- 
"Bustvith  the  putative  father.  The  rules 
^  tvidence  are  those  of  a  civil  case.  It  is 
^  that  the  method  of  procedure  partaties, 
"Pwiillv  in  connection  with  the  inception 
*  tl«  Ktion,  Tory  much  of  the  nature  of 
l''°<(*dinp  in  a  criminal  action.  This  is 
W  hcaose  the  action  is  in  an^  sense  crimi- 
■*!  is  its  nature,  but  rather  because,  from 


the  very  necessity  of  the  sitnation,  it  is  see- 
essary  to  secure  the  person  of  the  defend- 
ant and  compel  the  giving  of  security,  in  or- 
der to  insure  the  value  of  any  judgment 
that  may  eventually  be  found  against  the 
defendant.  The  proceedings  under  our  stat- 
ute are,  outside  of  the  original  arrest,  no 
more  criminal  in  their  nature  than  are  those 
under  our  statute  providing  for  arrest  and 
bail  in  a  civil  action. 

In  the  csM  of  Re  Walker,  SI  Neb.  803, 
ae  N.  W.  610,  12  Am.  Crim.  Eep.  343,  under 
a  statute  very  similar  to  our  own,  the  court 
held,  in  accordance  with  a  long  line  of  deci- 
sions, that  tht  action  was  civil  in  charae- 
tar;  and  the  court  quoted  the  following 
from  the  case  of  Stokes  v.  Sanborn,  46  N. 
H.  STS:  "Indeed,  it  is  quite  obvious  that 
the  object  of  the  law  is  to  redress  a  civil 
injury  by  compelling  the  putative  father 
to  aid  tiie  mother  in  the  support  of  the 
child,  and  to  indemnify  the  town  chargeable 
with  ita  support  against  the  expenses  which 
may  be  incurred  thereby,  giving  to  the 
court  the  power  to  require  of  the  father  or 
the  mother,  or  both,  security  against  this 
liability.  .  .  .  Some  of  the  forms  of  this 
proceeding,  It  Is  true,  are  borrowed  from 
the  criminal  law;  but  these  are  simply 
with  the  view  of  giving  a  more  SDmmary 
and  stringent  character  to  the  process  by 
which  the  respondent  is  brought  into  court 
and  held  to  answer  to  the  charge,  leaving 
it  in  most  other  respects  to  stand  upon  the 
footing  of  ordinary  civil  causes.  It  is  there- 
fore held  in  Marston  v.  Jenness,  11  N.  E. 
ice,  and  Little  v.  Dickinson,  29  N.  H.  00, 
.  .  .  that  the  respondent  Is  not  ar- 
raigned, but  appears  and  pleads  by  attor- 
ney. Under  a  similar  law  in  Massachusetts, 
this  is  held  to  be  a  civil. proceeding.  Wilbur 
V.  Crane,  13  Pick.  284;  Williams  v.  Camp- 
bell, 3  Met.  20fl.  Bo  in  Mariner  r.  Dyer,  2 
Me.  16B;  Hinman  v.  Taylor,  2  Conn.  367 1 
Rohio  r.  McNiece,  7  Vt.  41»;  Gray  v.  Ful- 
some, 7  Vt.  452;  Smith  v.  Lint,  37  Me,  646, 
.  .  .  The  service  in  these  cases  is  by  ar- 
rest of  the  body,  and  security  taken  for  the 
appearance  of  the  respondent  at  the  proper, 
court,  by  bond;  and,  although  the  form  of 
the  proceeding  in  more  summary,  yet  in 
substance  it  is  like  the  cases  of  arrest  and 
bail  in  ordinary  civil  process;  and,  npon 
a  careful  consideration  of  the  question,  we 
are  of  the  opinion  that  a  trial  and  judg- 
ment may  he  had  without  the  personal  at- 
tendance of  the  respondent,  or  that  judg- 
ment may  he  rendered  on  default." 

~  I  some  of  the  earlier  decisions  of  this 
court,  it  was  held  that  the  action  was  quasi 
criminal  in  its  nature;  but  in  State  ex  rel. 
Berge  y.  Patterson,  supra,  which  also  In- 
volved the  question  of  the  bar  of  the  statute 
9f  limitations,  this  court  held  the  action  to 
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be  dvil  in  ebftracf«r;  and  th^t  it  wu  not 
tHUred  until  the  expiration  of  six  yeara 
from  time  cauM  of  action  arose.  Appellant 
inaiata  tliat  what  was  uid  in  that  caae  upon 
aach  of  theee  pointa  vaa  mare  dictum  and 
mmeoeaaarf  to  the  determination  of  the  real 
question  then  before  the  eourti  and,  fur- 
thermore, calls  attention  to  the  fact  that  g 
86,  supra,  as  it  now  reads,  was  not  then  in 
force.  We  are  content  to  sustain  the  views 
of  this  court  as  axpresaed  in  that  case; 
the  same  being  sustained  by  the  great 
weight  of  authority.  6  Cyo.  044)  notes  to 
State  T.  Addington,  11  Ann.  Cas.  310.  It 
fi^ows  that  g  80  of  the  Code  of  Criminal 
Procedure  has  uo  application. 

The  judgment  of  the  trial  court  is  af- 


JAME8  J.  CONWAY  and  Wife,  Appts., 


(02  Wash.  49,  118  Pac.  1106.) 


Inanranee  —  forfeit  nr 
—  control  of  discretion. 

1.  The  courts  nitl  not  control  the  discre- 
tion of  the  officers  of  an  insurance  associa- 
tion in  refuging  to  reinstate  a  member 
who  has  forfeited  his  rights  b;  aonpay- 
ment  of  dues,  where  the  contract  providea 


fleers,"  "upon  his  fumishing  them  satisfac- 
torr  evidence  that  he  is  in  good  health;" 
at  least,  where  there  are  facts  bearing  upon 
the  question  of  his  health  which  might  in- 
fluence the  sound  judgment  and  goml  con- 
science  of   an  officer   to  decide  against   re- 


Same  —  use  of  iutozicanta  —  age. 

2.  The  court  cannot  hold  that  a  misrep- 
lesentation  by  an  insured  as  to  his  age  and 
tbe  amount  of  intoxicants  used  during  a 
day  is  not  so  material  to  the  risk  as  to  in- 
fluence against  reinstatement  the  sound 
judgment  and  good  eonsciance  of  officers  of 
the  company  in  whom  is  vested  the  discre- 
tion as  to  bis  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furnishing  satisfactory  evidence  of 
health. 
Same  —  waiver  of  provialon  —  anbor- 

dlnale  ofllcer. 

B.  An  insurance  company  which  permits 
payments  of  overdue  premiums  without  in- 
sisting on  proof  of  good  health  on  the  part 
of  insured,  as  provided  by  the  contract,  does 
not  waive  its  right  to  require  such  proof 
tiefore  permitting  reinstatement  after  a  aub- 
sequent  forfeiture;  at  least,  where  the  first 
default  was  condoned  by  a  subordinate  ofG- 
who  had  DO  autbori^  to  bind  the  oom- 


(Dunbar,  Ch.  J.,  and  Rudkin,  J.,  dissent.) 
(February  1,  1911.) 


For  an  extended  treatment  of  the  general 
question  of  conclusiveness  of  decisions  of 
tribunals  of  associations  or  corporations,  see 
note  to  Ryan  v.  Cudahy,  49  L.R.A.  3E3. 

The  decision  in  Conwat  v.  Minnesota 
Htrr.  L.  Ins.  Co.  to  the  effect  that  the  courts 
will  not  .control  the  discretion  of  oSicers  in 
whom  is  vested  the  right  to  determine  as 
to  whether  or  not  the  insured  has  furnished 
satisfactory  evidence  of  good  health,  at 
least,  where  they  have  acted  in  evident  good 
faith,  is  supported  by  t)ie  authorities.  Thus, 
In  Kennedy  v.  Grand  Fraternity,  SB  Mont. 
326,  26  L.R.A.(N.S.)  78,  B2  Pac.  971,  it 
was  held  that  an  applicant  for  reinstete- 
roent  In  a  mutual  benefit  society  cannot 
complain  of  a  decision  adverse  to  him,  made 
in  the  exercise  of  the  discretion  vested  in  an 
officer  of  the  society  authorized  to  pass  upon 
the  sufficiency  of  a  certificate  of  health,  re- 
quired as  a  condition  precedent  to  reinstate- 
ment to  membership.  And,  continuing,  the 
court  said  that  granting  that  the  officer  in 
whom  discretion  as  to  the  sufficiency  of  the 
oertiflcnte  of  health  was  vested  could  not 
arbitrarily  refuse  to  approve  the  certificate 
if  it  was  satisfactory  to  him,  it  could  not 
be  said  as  matter  of  law  that  he  had  abused 
(0  L.R.A.(N.8.) 


the  discretion  by  rejecting  an  applicant  who 
had  had  pneumonia  about  two  months  prior 
to  the  making  of  the  application,  and  had 
been  confined  in  bed  for  several  weeks,  as 
serious  after-affects  sometimes  follow  pneu- 
monia, although  the  applicant  stated  that 
he  felt  better  at  the  present  time"  than  he 
had  for  years.  And  in  Lane  v.  Fidelity  Mut. 
L.  Ins.  Co.  14Z  N.  C.  65,  115  Am.  St.  Rep. 
729,  64  8.  E.  854,  in  holding  that  the  court 
could  not  control  the  discretion  of  the 
officers  as  to  reinstatement  of  an  insured, 
at  least,  in  the  abecnce  of  any  showing  that 
the  action  of  the  officers  was  fraudulent  or 
8:bitrary,  it  was  said:  "In  the  absence, 
certainly,  of  any  showing  that  the  approval 
of  the  officers  haa  been  fraudulently  with- 
held and  that  their  denial  of  the  application 
is  purely  arbitrary,  we  do  not  see  why  their 
refusal  to  reinstate  the  plaintiff  is  not  fatal 
to  his  rijjht  of  recovery  in  this  action.  Wo 
are  not  called  upon  in  this  case  to  say  un- 
der what  circumstances,  if  any,  we  would 
decide  that  the  action  of  the  ofTtcert  desig- 
nated to  pass  upon  the  application  of  a  de- 
linqutnit  member  could  he  investigated,  with 
a  view  to  ascertsin  whether  they  have  ex- 
ercised their  judgment  properly,  or  have 
unreasonably  deprived  him  of  any  right  to 
which  he  is  entitled  iinder  the  terms  of  his 
contrnct  and  the  by-laws  of  the  company. 
Where  there  is  so  suggestion  of  fraud  or 
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APPEAL  \jj  pUintiffa  from  a  judgment  of 
the  Superior  Coutt  for  Pierce  County 
.i.imifUDi  Ma  Action  brought  to  recover 
iioMgei  for  tbe  alleged  wrongful  nfusftl 
u  Riiutate  A  lift  iaauranee  policy  after 
IvfeituR  bj  uoupayment  of  dues.  Afflnned. 

Ibt  fieta  are  stated  in  the  opinion. 

iit»iit.  Boyle,  Warbnrtoa,  A  Btock- 
nr  foe  appellanta. 

Uuan.  Hndsoti  &  Holt,  for  respondent: 

Ihe  officer!  of  defendant  company  had  the 
tipt,  in  the  exercise  of  their  discretion,  to 
Kjrtt  tbe  application  for  Teadmiaaion  ac- 
afdiig  to  the  dictatea  of  their  own  judg- 
□tnt  tad  Gonactence,  uncontrolled  by  the 
judgment  or  conscience  of  others. 

t  Am.  k  Eng.  £ne.  Law,  2d  ed.  47S; 
']>«<taaP.JudgeaT.  People,  18  Wend,  99; 
UnreiaB  *.  Cincinnati  Life  Abio.  S  Ohio  C. 
'-.  171,  3  Ohio  C.  D.  327. 

Iben  can  be  no  waiver  or  estoppel  un- 
'tH  Uw  person  against  whom  tbe  waiver  ia 
Mmti  tiad  full  knowledge  of  his  rigbta 
ud  of  facts  which  would  enable  him  to  take 
tl(xUui  action  for  the  enforcement  of  his 
rijttt. 

!)  Am.  i  Eng.  Ene.  Law,  2i  ed.  1093, 
:<«4;  11  Am.  &  Eng.  Enc  Law,  433,  434; 
Eflmecke  v.  Connecticut  Mut.  L.  Ins.  Co.  106 
L.  S.  359,  26  L.  ed.  991. 

Xmrls,  J.,  delivered  the  opinion  of  the 
Mrt: 

Appeal  from  a  judgment  of  diamissal,  in 
u  ution  to  recover  damages  for  the  allied 


wrongful  refusal  to  reinstate  a  life  iosur- 
anoe  policy,  after  forfeiture  by  nonpayment 
of  assessments  and  dues.  There  ia  no  dis- 
pute aa  to  the  facts,  from  which  it  appears 
that  on  November  13,  1894,  the  Bankera' 
Life  Association  of  SL  Paul,  Minnesota, 
which  subsequently  changed  its  corporate 
name  to  that  of  respondent,  issued  its  poli- 
cy of  insurance  upon  the  life  of  James  J. 
Conway  in  the  sum  of  $2,000.  This  policy 
waa  upon  the  co-operative  asseaament  plan, 
providing  for  annual  dues  and  mortuary 
assessments  according  to  tbe  terms  of  the 
articles  of  incorporation,  which  by  reference 
were  made  a  part  of  the  policy.  In  July, 
1908,  an  asseaament  of  (40  became  due  un- 
der tbe  policy,  which  Conway  received  notice 
of,  but  failed  and  neglected  to  pay,  whereby 
his  policy  lapsed.  On  November  G,  1908,  he 
applied  lor  reinstatement,  forwarding  to  tbe 
company  the  July  assessment,  with  97.60 
dues  and  a  certificate  from  Dr.  Libbey  that 
he  waa  then  in  good  health.  On  November 
lltb  tbe  company  acknowledged  tbe  receipt 
of  947.60,  and  informed  Conway  that  his 
certificate  had  lapsed,  but  that  be  might  be 
reinstated  upon  furnishing  satisfactory  evi- 
dence of  present  good  bealth;  but  that,  in 
order  to  procure  such  reinstatement,  it 
would  be  necessary  for  bim  to  be  examined 
by  Dr.  Dewey,  tbe  medical  examiner  of  the 
company  at  Tacoma,  and  such  examination 
must  disclose  a  satisfactory  condition  of 
health.  In  tbe  same  letter  Conway  waa  In- 
formed the  company  would  not  accept  the 


'ttn  l^al  wrong,  there  can  be  no  valid 
:f>at  why  the  applicant  should  be  permit- 
ni  to  attack  the  Boundneas  of  their  judg- 
tttt  or  the  jnstneSB  of  their  conclusion." 
■1»J  IM  Graveson  v.  Cincinnati  Life  Asso. 
t  Ohio  C.  D.  327,  8  Ohio  C.  C.  ITl,  affirm- 
ug  II  Ohio  Dec.  Reprint  3S9,  and  affirmed 
rithoDt  opinion  in  56  Ohio  St.  726,  49  N. 
f-  1110  (set  out  at  length  in  Conwat  t. 
tosBOT*  Mdt,  L.  Isb.  Co.),  holding  that 
^tmrt  will  not  disturb  the  decision  of  the 
ueoclation  officers  when  made  in  good  faith, 
uj  lot  arbitrary  or  capricious.  And  see 
Munsy  V.  Supreme  Hive,  L.  O.  T.  M.  112 
hui.  SM,80  8.  W.  827,  wherein  it  was  held 
Itit  the  only  question  to  be  considered  by 
'^  court  in  a  suit  to  reinstate  an  expelled 
■Inter  in  a  benefit  dssociation  was  whether 
'^  order  bad  acted  arbitrarily  or  unrea- 
'^l!>r;  and  that  when  the  charge  was  that 
1  liid  acted  arbitrarily,  unjustly,  and  op- 
jwiiitly,  it  could  not  be  prevented  from 
^Tcniiig  such  allegations  by  marshaling 
'-M  information  upon  which  it  acted. 

But  it  seems  that  where  the  officer  in 
•jou  ii  vested  tbe  authority  to  determine 
'wtber  or  not  the  applicant  tor  reinstate- 
'■nt  hu  satisfactorily  complied  with  the 
"editions  acts  arbitrarily,  or  conaiders  ele- 
"Wi  not  properly  entering  into  a  consider- , 
■tim  of  tbe  question  presented,  the  courts' 
'iH  let  aside  a  decision  adverse  to  the  ap- 


plicant.  Thus,  in  Van  HonUn  t.  Pine,  38 
N.  J.  Eq.  72,  where  the  by-laws  of  a  mutual 
benefit  society  provided  that  a  delinquent 
should  be  reinstated  upon  "rendering  a  sat- 
isfactory excuse"  for  tbe  delinquency  and 
paying  the  sum  in  arrear,  it  was  held  that 
the  action  of  the  board  of  directors  in  re- 
fusing to  reinstate  a  delinquent  would  be 
set  aside  and  tbe  applicant  declared  rein- 
stated, the  excuse  given  having  been  consid- 
ered satisfactory  by  the  board,  but  the  de- 
linquent's physical  condition  having  been 
taken  into  account  adversely  to  bim.  In  ar- 
riving at  this  conclusion  the  court  said  that 
"under  auch  circumstances  as  this  case  pre-. 
sents  it  is  proper  for  the  court  to  determine 
the  question  whether  the  member  waa  proper- 
ly excluded  or  not ;  to  decide  whether  the  ac- 
tion of  tbe  trustees  or  agents  to  whom  the 
management  of  the  affairs  of  the  associa- 
tion was  intrusted  was  lawful  or  not;  to 
judge  whether  the  member,  by  the  imputed 
misconduct  or  alleged  delinquency,  ought 
reasonably  to  be  held  to  have  forfeited  nis 
claim  to  tbe  advantages  which  the  society 
promised,  and  in  view  of  which  he  had,  up 
to  the  time  of  the  alleged  exclusion,  dis- 
charged his  duties  to  it."  And  in  Leonard 
Vji^iiiential  Iiw.-GoU28  Wis.  348.TT6"Amr 
■Str^pTTOrTcCN..  W^  640,  Wtn^Tlnvolved 
■arsimTlBr'  Sy-law  undcrwhlcli  the  insuranoo 
company  had   refused  to  reinstate  an   •P-.^l.-. 
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tak. 


$17^0,  ud  the  »ame.wM  returned.  On  No- 
Tember  17th  Conwaj  presented  himself  to 
Dr.  Dewe;  for  medical  examinKtion,  and  the 
doctor's  certificate  wita  m&iled  to  the  com. 
pany.  On  December  11th  Conway  was  In- 
formed by  the  company  that  bis  appiica- 
tion  for  reinstatement  was  rejected. 

The  question  now  submitted  is:  Did  Con- 
way have  such  a  legal  right  to  reinstatement 
aa  can  be  enforced  against  the  denial  of  such 
right  bj  the  company.  It  will  readil;  be  ad- 
mitted, as  stated  in  Cooley'a  Briefs  on  In- 
surance, at  page  2395,  that,  after  a  forfei- 
ture of  a  life  insurance  policy  because  of 
nonpayment  of  assessments,  "the  right  to 
reinstatement  depends  on  the  provisions  of 
the  contract.  Since  the  right  is  not  absolute, 
the  insurer  may  impose  such  conditions  as  it 
sees  fit,  not  contrary  to  public  policy,  on 
which  reinstatement  may  be  had.  Sserwein 
V.  Jamour,  32  Misc.  701,  65  N.  Y.  Supp. 
601."  Upon  the  same  page  the  rule  is  also 
laid  down  that  compliance  with  the  condi- 
tions gives  the  delinquent  an  absolute  right 
to  reinstatement,  if  the  provisions  of  the 
eoutraet  do  not  make  the  reinstatement  op- 
tional with  the  oFRcers  of  the  company. 
The  provision  of  the  contract  in  this  in- 
stance is  found  in  the  articles  of  incorpora- 
tion, and  is  as  follows;  "Any  person,  hav- 
ing once  been  a  member  of  this  company, 
may  bo  readmitted  in  the  dJacretLnn-at  tfaf 
officers  of  tbis  association,  upon  his  furnish- 


ing tbam  aatisfactory  evidence  that  he  is  in 
good  health,  and  upon  Ijis  paying  to  said 
association  all  assessmenta  due  and  other 
suniB  of  money  which  he  would  have  beea 
called  upon  to  pay  to  his  association  bad 
he  ootitinued  to  be  a  member  thereof."  Be- 
■pmdent  oontends,  which  was  also  the  the- 
ory upon  which  the  court  below  made  its 
order  of  dismisBal,  that  this  provision  de- 
stroys the  absolute  right  to  reinstatement, 
and  makes  such  reinstatement  optional  with 
the  officers  of  the  eompany  in  providing  that 
readmission  shall  be  in  their  discretion, 
and  that  the  evidence  of  good  health  shall 
be  such  as  is  satisfactory  to  them,  and, 
that  having  so  acted,  such  discretion  is 
not  reviewable  in  the  courts;  while  appel- 
lants contend  that  the  word  "discration"  is 
to  be  construed  in  the  sense  of  judicial  dis- 
cretion, and  may  be  reviewed  when  it  ap- 
pears to  have  been  arbitrarily  exercised,  «w 
they  claim  here.  While  it  may  be  difScult 
to  give  a  satisfactory  definition  of  the  tertn 
"judicial  discretion,"  because  of  the  wide 
ditlereuce  of  the  authorities  as  to  its  nature, 
it  may  be  aaid  to  be  a  discretion  that  is 
sound  and  guided  by  the  fixed  principles  of 
law.  e  Enc.  PI.  &  Pr.  Btg.  But,  even  in 
cases  calling  for  the  exercise  of  such  dis- 
cretion, it  will  not  be  reviewed  except  for  . 
its  manifest  abuse.  Buch  is,  we  believe,  the 
universal  rule.  Where,  however,  discretion 
is  vested  in  a  nonjudicial  body,  such  as  tnis- 


plicant,  not  because  of  any  insufliciency  or 
defect  in  the  certificate  furnished  by  him, 
but  upon  secret  information  obtained  by  de- 
fendants, the  court,  in  holding  that  the  re- 
jection of  the  application  must  be  set  aside, 
said  that  the  agreement  to  restore  the  poli- 
cy upon  speciHed  conditions  when  they  were 
satis  lied  according  to  the  prescribed  pro- 
cedure, and  wanting  only  insurer's  judg- 
ment upon  the  record,  carried  with  it  by  nec- 
essary implication  the  obligation  to  act  rea- 
sonably and  with  fairness  to  the  assured; 
that  insurer  had  no  right  of  arbitrary  re- 
fusal, or  right  to  act  upon  information  se- 
cretly obtained  without  opportunity  for  as- 
sured to  meet  it;  that  the  company  was  en- 
titled to  be  satisfied  as  to  the  insur- 
ability of  the  applicant  before  restor- 
ing the  policy,  but  that  it  had  no 
right  by  proceeding  outside  of  anything 
contemplated  by  the  contract  to  court  dis- 
satisfaction. And  in  McNeil  v.  Southern  Tier 
Maaonio  Relief  Abbo.  40  App.  Div.  681,  68 
N.  Y,  Bnpp.  119,  under  similar  hy-laws  and 
circumstances  as  to  Batiafnctory  excuse,  ex- 
cept that  the  applicant  for  reinatatemcnt 
was  considered  too  old,  a  similar  conclusion 
was  reached.  So.  in  Dennis  v.  Massnchu- 
setts  Ben.  Apso.  120  N.  Y.  498,  0  L.R.A. 
189,  17  Am.  St.  Rep.  600,  24  N.  E.  84S,  af- 
firming 47  Hun,  338,  under  like  circum- 
stances it  wns  held  that  what  constituted 
"valid  reaHons"  was  not  to  be  arbitrarily 
determined  bv  officcra  of  a  benefit  associa- 
40  L.R.A.(N.S.) 


tiou,  but  that  their  determination  was  sub- 
ject to  review  in  the  courts.  And  see  Mtas- 
ell  V.  Globe  MuL  L.  Ins.  Co.  76  N.  Y.  116, 
which  is  to  tbe  saroe  effect.  See  also  Loviok 
V.  Providence  Life  Asbo.  110  N.  C.  83,  14  S. 
B.  606,  wherein  it  was  held  that  tbe  officers 
of  the  benefit  association  could  not  arbi- 
trarily and  unjustly  refuse  to  reinstate  the 


But  in  Harrington  v.  Keystone  Mut.  Ben. 
Asso.  IBO  Pa.  77,  42  Atl.  023,  where  the  bj- 
law  provided  that  "the  executive  committee 
shall  have  power  to  reinstate  a  delinquent 
member  at  any  time  within  a  year  upon  sat- 
isfactory evidence  of  good  health  and  upon 
payment  of  all  delinquent  premiums,"  it 
was  held  that  the  decision  of  the  ctnnmittee 
was  final,  tbe  court  saying;  "Conceding,  for 
the  purpose  of  argument,  that  her  applics- 
tion  was  in  time,  and  that  she  complied  or 
was  ready  and  willing  to  fully  comply  with 
all  the  terms  and  conditions  of  the  by-laws 
above  quoted,  it  does  not  follow  that  the 
committee  was  bound  to  reinstate  her  to 
membership  in  the  association..  While  the 
by-laws  empowered  them  to  g^ant  her  re- 
quest, they  were  not  bound  nor  could  they 
be  compelled  to  da  so.  It  neither  clothed 
her  with  any  legal  or  equitable  right,  nor 
did  it  impose  any  duty  or  obligation  on  the 
association  thnt  wonld  enable  her.  as  a  de- 
linquent member,  to  maintain  this  aotion." 
a.  J.  C. 
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tai  ot  atbeera  of  a  corporaitioD,  or  oUier 
polilic  fUDCtioDariea,  its  exerciae  do««  not 
oil  foi  the  •pplieatiOD  ol  any  fixed  rulaa 
ot  priaeiplcs  of  law,  and  it*  meaning  cannot 
be  H  limited  nor  restricted,  since  to  do  no 
flonld  be  to  take  luch  a.  diHcretion  away 
fnxt  tha  bodj  upnn  which  it  is  conferred 
ml  bestow  it  apon  some  other  bodj,  and  eo 
oa  ti  iH^nttttm,  so  long  as  the  right  ol  ap- 
I«il  or  leTiew  eiiet«d.  In  tlia  ease  of 
OMida  a  P.  Jndges  t.  People,  16  Wend. 
71,  M,  Senator  Trsqj,  in  his  opinion,  while 
sot  elear  in  hia  mind  as  to  the  proper  mean- 
»g  of  a  diseietioii  that  ia  governed  by  legal 
priidples,  finda  ao  difficulty  in  defining  a 
diKTction  that  is  not  so  controlled,  and  says 
■t  p^  DS:  "It  mewns,  when  applied  to  puhlic 
buctionariea,  a  power  or  right  conferred 
ipos  them  Ivy  l&ir  of  acting  officially  in  cer- 
aia  drmmBtances,  according  to  the  dictates 
>f  their  own  judgment  and  conscience,  un- 
octroUed  b;  the  judgment  or  conscience  of 
otlien."  A  lilco  constmction  is  adopted  in 
Brawn  *.  State,  109  Ala.  70,  83,  20  So.  103, 
IDS,  where,  in  reviewing  the  proviaioos  of 
it  itatutea  of  Alabama  in  Qxing  the  pun- 
^Elnnit  for  certain  crimes  by  providing 
teA  punishment  shall  be  "at  the  discretion 
of  the  jury,"  the  court  says  at  p.  83 :  "The 
rordsaf  the  statute,  'at  their  discretion,'  are 
psnliarly  aignifieant  and  expressive  of  the 
fnedmn  in  tb«  exercise  of  judgment,  of  the 
Jterty  of  action  and  decision,  intrusted,  and 
(Kluively  intrusted,  to  the  jury.  The  dis- 
ortioB  tbey  are  t*  exercise,  and  exercise  in 
iMieoce  to  their  own  eonseiencea  only,  ia 
&t  choice  of  election  between  the  alternative 
psnishnients.  The  discretion  Is  legal  in  the 
utt  that  it  ia  derived  from  and  conferred 
^  liw.  But  it  is  not  of  the  nature  of  ju- 
liicisl  diseretion,  which  ia  said  to  be  con- 
trolled by  flxad  legal  principles.  .  .  . 
It  must  have  been  foreseen  and  anticipated 
to  there  would  be  jurors  reluctant  to  in- 
lict  capital  punishment,  .  ,  .  that  there 
■tivld  be  some  reluctant  to  convict  on  cii^ 
nsutantinl  eridenee,  and  that  not  infre- 
?iFstty  there  would  be  aoms  not  so  fully 
utisGed  as  others  that  the  evidence  of  guilt 
naebcd  the  standard  the  law  prescribes. 
These  are  considerations  which  wilt  influ- 
tx*  the  jury  in  choosing  between  the  alter- 
=itive  ptutishiDents, — a  choice  they  must 
»il«  according  to  the  dictates  of  their  own 
judgment  and  consciences,  and  which  cannot 
^  Mntrolled  or  directed  by  the  judgments 
iT'Omsciences  of  others." 

Ve  do  not  know  the  facta  operating  upon 
w  niads  of  the  officers  of  this  company, 
adinng  them  to  exercise  their  discration 
■Csinst  the  reinstatement  of  this  applicant, 
ivT  why  his  evidence  of  good  health  was  not 
utiifsctory  to  them,  except  aa  we  read  the 
nurd  and  find  therein  facta  which  might 
«  L.BJL(N.8.) 


have  influenced  them  in  arriving  at  the  con- 
cluaion  they  did.  In  hia  first  application 
for  membership  Conway  gave  his  age  as 
iLbout  fifty  years,  and  in  response  to  an  in- 
quiry as  to  the  extent  of  his  use  of  ardent 
spirits,  wine,  or  malt  liquors,  answered, 
"One  glass  a  day."  In  hie  application  for 
reinstatement  he  gave  the  date  of  his  birth 
as  March  22,  1842,  which  would  h^ve  made 
hia  age  flftj'two  years,  seven  months,  and 
nine  days  at  the  time  of  bis  first  applica- 
tion. In  both  he  stated  that  hie  father  and 
mother  both  died  from  nnlcnown  causes  when 
he  was  a  child.  In  response  to  an  inquiry 
as  to  his  use  of  liquors  each  day,  he  ao- 
swered,  "Malt  liquors,  two  or  three  glasses ; 
wine,  none;  spirits,  two  or  three  drinlu."  In 
his  first  application  ths  medical  examiner 
rated  him  as  a  first-class  risk.  In  his  appli- 
cation for  reinstatement  he  was  rated  as  a 
flrat-closB  riak,  "except  for  age  and  amount 
of  stimulants  taken."  Statements  as  to  age 
and  habit  aa  to  use  o{  liquors  are  atatements 
material  to  the  risk,  and,  while  we  do  not 
hold  as  a  matter  of  law  that  the  discrepan- 
cies here  noted  would  in  themselves  be  suffi- 
cient to  avoid  the  policy  or  to  prevent  rein- 
statement, if  such  question  was  purely  one 
of  law  and  properly  submitted  to  us  as  such, 
we  cannot  say  that  they  would  not  influence 
the  sound  judgment  and  good  conscience  of 
an  ofiicer  of  an  insurance  company  in  whom 
discretion  is  vested  to  pass  upon  such  mat- 
ters. Neither  can  we  eliminate  from  this 
contract  the  fact  that  this  medical  examina- 
tion upon  application  for  reinstatement 
must  disclose  a  condition  of  good  health 
satisfactory,  not  to  the  applicant  nor  to  the 
physician  conducting  the  medical  examina- 
tion, but  to  the  officers  of  this  companjr  in 
whom,  by  hia  contract,  the  applicant  had 
placed  the  judgment  and  discretion  to  decide, 
— a  decision  they  must  arrive  at  "aecord- 
ing  to  the  dictates  of  their  own  judgment 
and  consciences,  and  which  cannot  be  con- 
trolled or  directed  by  the  judgment  or  con- 
science of  others."  To  hold  otherwise  would 
be  to  destroy  that  element  of  individuality 
and  personal  judgment  which  must  enter  in- 
to any  decision,  and  to  subatitute  for  the 
discretion  and  aatiafaction  of  one  body  the 
discretion  and  aatisfaction  of  other  bodies, 
atrangers  to  the  contract  and  not  withio  ita 
contemplation,  and  making  the  contract 
read  in  effect  that'  reinstatements  may  be 
had  upon  the  applicant  furnishing  evidence 
of  reasonably  good  health,  instead  of,  »x  it 
does  read,  "in  the  discretion  of  the  officera 
ot  this  association,  upon  bis  furniahing  them 
satisfactory  evidence  that  he  is  In  good 
health," 

The  nearest  case  In  point  we  have  found 
la  GravpHon  v.  Cincinnati  Life'Asso.  B  Ohio 
C.  D.  327,  8  Oliio  C.  C.  171,  where  the  policy 
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wftB  forfeited  on  March  11th  for  failure  to 

pay  an  aaseasment  due  March  1st.  In  Sep- 
tember following  tlie  insured  offered  to  pay 
all  arrearages,  and  asked  for  reinetatement. 
The  rulea  of  the  association  provided  for 
medical  examiners  whose  duty  it  was  to 
make  all  examinations,  and  who  might  ac- 
cept or  reject  applications.  The  aasociatioii 
having  declared  its  willingness  to  reinetate 
the  applicant  upon  his  furnUhing  a  satisfac- 
tory medical  examination,  he  submitted  to 
such  examination,  and,  as  a  result  thereof, 
was  rejected;  the  only  reaeon  given  hy  the 
medical  examiner  being  that  the  applicant's 
pulse  was  between  16  and  100,  The  court, 
in  touching  upon  this  feature  of  the  case, 
says;  "This  brings  us  to  the  only  remain- 
ing question  in  the  case,  and  that  is,  as  to 
the  medical  examination, — was  it  satis- 
factory t  In  the  first  place,  to  whom  was  it 
to  be  aatisfaetoryt  The  constitution  and  by- 
laws provided  that  as  to  all  applications  it 
should  be  within  the  discretion  of  the  medi- 
cal director  to  accept  or  decline  any  ap- 
plication; but,  as  to  forfeiture,  it  provided 
that  by  'furnishing  a  new  and  satisfactory 
application  and  medical  examination'  one 
might  be  restored,  saying  nothing  as  to 
whom  this  examination  should  he  satisfac- 
tory. We  are  of  the  opinion,  however,  that 
this  e^aniination  must  be  satisfactory  to 
the  medical  director.  It  certainly  could  not 
have  been  intended  that  the  examination 
should  only  be  satisfactory  to  the  applicant, 
or  to  anyone  whom  he  might  select  to  make 
the  examination.  Why  should  the  defend- 
ant require  the  performance  of  these  con- 
ditions if  they  were  not  to  he  satisfactory 
to  the  defendanti"  This  case  was  affirmed 
without  opinion  by  the  supreme  court  of 
Ohio  in  69  Ohio  8t.  726,  49  N.  E.  1110. 

We  will  discuss  one  other  feature,  and 
that  is  appellants'  contention  that  the  com- 
pany waived  its  right  to  reject  the  applica- 
tion in  accepting  dues  and  assesBments  from 
him  on  a  prior  occasion,  after  the  time  fixed 
for  their  payment,  and  hlso  in  writing  him 
that  his  right  to  reinstatement  was  condi- 
tioned upon  his  "furnishing  satisfactory  evi- 
dence of  present  good  health."  What  we 
have  said  disposes  of  the  latter  contention, 
such  satisfactory  evidence  of  good  health 
meaning  aatisfactory  to  the  company,  and 
giving  it  the  right  of  rejection  if,  in  the 
exercise  of  the  discretion  vested  in  it,  such 
evidence  was  not  sstiafactory.  In  support 
of  the  first  feature  of  this  contention,  ap- 
pellant teatifled  that  he  knew  the  time  for 
payment  had  passed,  but  thought  he  wiuld 
be  reinstated  hy  showing  he  was  in  good 
health,  "because  it  happened  once  before.  I 
was  behind  once  before  in  my  delinquency, 
and  had  no  trouble  at  all,"  This  would  not 
be  sufficient  to  estop  the  company  from 
M  L.R.A.(N.S.) 


insisting  upon  tiie  provisions  of  the  con- 
tract. A  party  to  a  contract  who  does  not 
take  immediate  steps  to  forfeit  it  becauae 
of  a  default  in  payment  does  not  thereby 
lose  his  right  to  insist  upon  a  forfeiture  for 
subsequent  nonpayments.  Cosh  v.  Meises- 
heimer,  53  Wash.  676,  102  Pac  429;  Qa.r- 
vey  V.  Barkley,  66  Wash.  24,  104  Pac  1108  ; 
Walker  v.  McMurchie,  61  Wash.  48B,  112 
Pac.  600.  This  same  contention  was  raised 
in  Graveson  v.  Cincinnati  Life  Asao.  supra, 
and  it  was  there  held  that  sucb  a  payment, 
being  accepted  by  the  8e«retar7  of  the  com- 
pany (to  whom  the  payments  were  ftlso 
made  in  the  case  at  har],  would  not  con- 
stitute a  binding  waiver;  it  not  appearing 
that  it  was  done  with  the  knowledge  and 
approval  of  the  officers  of  the  company  in 
whom  the  power  of  forfeiture  existed.  Such 
is  the  case  here.  The  secretary  not  having- 
the  right  to  forfeit,  his  unknown  and  unap- 
proved act  could  not  bind  th«  company 
where  the  act  of  the  company  complained 
of  is  based,  not  alone  on  the  failure  to  pay 
the  assessment  when  due,  but  upon  the  fail- 
ure to  pass  a  satisfactory  medical  examina- 
tion upon  the  application  for  reinstatement. 
For  these  reasons,  we  are  of  the  opinion 
that  the  judgment  of  dismissal  wea  rightly 
entered,  and  the  same  is  affirnKd. 

Ctaadwlck  and  Crow,  JJ.,  concur. 

Dunbar,  Ch.  J.,  and  Rndkin,  J.,  diasen. 

Petition  for  rehearing  denied. 


L.  P.  BOOrr  et  al. 
DIXIE  FIRE  INSURANCE  COMPANT", 


(_  w.  Va.  — ,  74  S.  E.  659.) 

Party  ^  Insurance  —  partnership  prop- 
erty —  administrator. 
1.  A   partnership   is  composed  of  sereral 

members.     One  dies,  but  the  partnership  ia 
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.Vote.  —  Inaurance,  in  name  of  partner- 
ehip,  of  property  the  legal  Utl^  of 
which  la  in  the  tuime  of  tndivlduata. 

The  decision  in  Scott  t.  Dijcie  F.  Inb. 
Co.  to  the  effect  that  the  fact  that  the  titfc 
to  property  insured  in  the  partnership 
name  stood  in  the  names  of  the  individual 
members  of  the  firm  at  the  time  it  was 
insured  did  not  constitute  a  breach  of  a 
condition  providiiiR  for  a  forfeiture  "if  the 
interests  of  the  assured  in  property  be  not 
truly   stated.     ...     or    if   the    interesta 
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Ht  cloKd,  and  tfae  almre  or  assets  of  tbe 
Jeadmt  ia  not  withdra.wii.  but  the  firm 
bmiDua  goN  on  in  tbe  fii-m  name  sa  before, 
Ills  »daiiiiistr«tor  Acting  ets  a  copartner. 
1b  this  itkte  of  things,  a^  fire  insurance  poli- 
cy, iJliT  luch  deatb  of  a.  membeT,  is  iasued 
in  Uie  name  of  the  fima,  insuring  a  bbuse 
^IcDging  to  it,  tliough  ttie  legal  title  ie  in 
U  Bwmben  as  individuals.  The  adminia- 
intor  ma;  join  tbe  other  members,  in  a 
Kut  in  the  names  of  a.11,  a^  partners,  on  tbe 
pi1icv,to  recover  ttte  loss  from  deatruction 
of  tlK  lunue  by  fire.  It.  is  no  misjoinder  ot 
(Iiiitiff*. 


Insurance  ^  partnersblp  propertj  — 
death  of  partner  —  Interest. 
2.  A  lot  of  land  ia  conveyed  to  a  number 
of  peraons  in  their  individual  names,  but 
with  intention  to  be  used  in  the  busineaa  of 
a  partnerahip,  and  bj  them  put  into  the 
partueisbip  buainesa  and  uaea  in  it;  tbe 
tinu  in  poseesBioQ  of  and  using  tbe  lot  and 
house  on  it  in  its  business.  One  of  the 
partners  died;  his  ahare  of  the  naked  legal 
title  being  in  his  heirs.  After  his  deatb, 
the  house  is  insured  against  loss  by  fire  in 
tbe  name  of  tbe  firm.  There  ia  here  no  vio- 
lation of  a  clause  in  the  policy  that  "if  the 


[fthtaunred  be  other  than  the  uncondi- 
i;iin»l  and  aole  o^wnersli  ip,"  seems  sound,  aa 
dm  tbe  further  decision,  that  tbe  partner- 
ikip  bad  an  insura,1>le  interest  in  sucb 
[nfMtj. 

i  Karch   baa     disclosed     little   authority 
Ruling  vith   like     qvtestions. 

bMisuuri  Sav.    A.sso-    v.   German-Aroeri- 
tu  Ins.  Co.  73  &Io.     A.pp.    168,  it  was  held 
Hat  1  (tipulation      of      a.     policy    providing 
ttit  it  should  be   -void    if    tlie  interest  of  the 
itaured  was   otber     tlian.     the   unconditional 
tmi  Idle  owneTBhip.    or    if   the  subject  of  the 
auBrtatx   was     a     buildinK    on   ground   not 
oa-^ed  br  the  insured    in    lee  simple,  was  not 
iiolated  where    the    insured   property  before 
lie  formation    of    the     partnership  belonged 
u,  Doe  member  of  the  t»rm.  and  after  the  for- 
mation of  the    firm    and    before  the  issuance 
of  the  policy  he  executed  a  deed  of  the  prop- 
ertv   to    the     partnership     in    iU    company 
na^     The  court   said  :      "Whatever  may  be 
eaid  s>  to    the    capacity    of  the  lodge  com- 
aanj  to  take  a  conveyance  ot  the  legal  title 
lo  the  property,  it  ia  nevertheless  clear  that 
tbe  parties   who  -were    doing  business  under 
that  name  -were  the   abHolute.  equitable  own- 
ers of  the  property,   and  held  the  same  free 
of  all  conditionn  or   claiina  of  other  parties. 
And  It  has  been    repeatedly  held  that  such 
DwncTBtalp    in    aufBcient    to   answer   the   de- 
aanda  of  a  policy   auch  as  we  have  iiere." 

In  American  Cent.  Ins.  Co.  v.  Heath,  29 
T«.  CW.  App.  445,  69  S.  W.  235,  it  was 
^\d  t^iat  the  mere  fact  that  property  be- 
Vongvng  to  a  penon  was  insured  in  the  firm 
name  under  which  he  carried  on  business 
did  not  avoid  the  policy,  and  the  fact  that 
tbe  other  member  of  the  firm  was  a  clerk 
in  tbe  store  was  held  not  to  affect  the  case. 
The  court  aaid :  "The  property  did  in 
reality  belong  to  a  firm  called  Heath  it 
Blackwell,  was  insured  in  the  name  of  the 
firm,  and  there  was  no  evidence  of  any 
SI  is  representation  aa  to  the  onnership  of  the 
proFperty.  As  said  by  this  court  in  the 
case  of  Bonnet  v.  Merchants'  Ing.  Co.  — 
Tex.  Civ.  App.  — ,  42  S.  W,.  316r  'There  is 
so  statnte  of  this  state  that  prohibits  the 
II  H  of  firm  names  which  fail  to  indicate  the 
^looibera  of  the  partnership,  and  appellant 
had  the  right  to  do  business  for  himself  un- 
der a  firm  name,  if  be  so  desired,  and  the 
r^fat  to  insure  his  property  in  that  firm 
name.  His  representation  that  the  proper- 
ty belonged  to  Bonnet  Brothers  was  cor- 
rect, at  the  same  time  that  he  owned  the 
40  L.&.A.(K.8.) 


entire  interest  in  the  goads.'  This  principle 
would  not  be  altered  by  the  fact  that  Black- 
well  was  clerking  in  the  store.  Heath  did 
not  make  any  representation  aa  to  wbo 
composed  the  firm  of  Heath  k  Blackwell, 
and  his  silence  on  that  point  did  not  mislead 
appellant.  If  it  was  solicitous  as  to  who 
composed  the  firm,  it  should  have  interro- 
gated Heath,  and  if  he  had  then  made  state- 
ments contrary  to  the  facts,  appellant 
might  have  some  basis  for  its  contention. 
The  allegation  in  the  petition  that  the  firm 
was  composed  of  E.  N.  Heath  and  N.  BUck- 
well  was  not  evidence  of  misrepresentation, 
and  the  only  question  tbe  pleading  would 
present  would  be  one  of  variance  between 
pleading  and  proof,  and  that  would  not  be 
tenable." 

In  Bonnet  t.  Merchants'  Ins.  Co.  supra, 
referred  to  by  the  court  in  the  preceding 
case,  it  was  held  that  where  one  partner 
withdrew  from  a  firm  and  the  other  contin- 
ued business  alone  under  the  firm  name,  a 
provision  of  a  policy  that  it  should  become 
void  it  the  insured  concealed  or  misrepre- 
sented any  material  fact,  or  if  bis  interest 
was  not  fully  stated,  was  not  violated,  al- 
though the  policy  waa  taken  out  by  the 
insured  in  the  firm  name.  To  the  sama  ef- 
fect are  Delaware  Ins.  Co.  v.  .Bonnet,  EO 
Tex.  Civ.  App.  107,  48  S.  W.  1104;  and 
Merchants'  Ins.  Co.  v.  Bonnet,  —  Tex.  Civ. 
App.  — ,  48  S.  W.   1110. 

In  FhoenU  Ins.  Co.  v.  Hamilton,  14  Wall. 
504,  20  L.  ed.  720,  a  policy  issued  in  the 
lal    partnership    covering 


waa  sustained.  The  points,  con- 
sidered, however,  were  as  to  whether  in- 
surance could  be  effected  in  the  name  of  a 
nominal  partnership,  and  as  to  whether  the 
omission  to  notify  the  insurer  of  the  disso- 
lution of  the  partnership  avoided  tbe  poli- 
cy- 
It  bas  been  held,  however,  that  a  part- 
nership has  no  insurable  interest  in  the 
household  ornamental  and  kitchen  furni- 
ture of  one  of  the  partners  and  bis  wife, 
or  in  their  wearing  apparel.  Georgia  Home 
Ins.  Co.  V.  Hall,  94  Ga.  630,  2]  S.  E.  S2B. 

For  a  note  on  formation  of  partnership 
or  change  in  personnel  of  firm  as  affecting 
a  change  of  title  or  ownership,  stipulated 
against  in  insurance  policies,  see  American 
Steam  Laundry  Co,  v.  Hamburg  Bremen  F. 
Ins.  Co.  21  L.R.A.(N.S.)  442.        J.  T.  W, 
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iuUreata  ot  the  Assured  in  the  proper^  be 
not  truly  staled  herein,  ...  or  if  the 
interests  of  the  assured  be  other  than  uo- 
eonditioQ»t  and  sole  ownership,"  the  policy 
shaJl  be  void.  And  the  firm  haa  an  insur- 
able interest. 
Same  —  Insurable  Interest. 

3.  Real  estate  acquired  for  a  partnBTSblp 
nith  partnership  means,  and  used  in  iu 
busineBB,  gives  the  partueisbip  an  "insur- 
able interest"  to  warrant  a  poli 
it  against  loss  by  Qre. 
Same  —  equitable  title. 

4,  An  equitable  title  to  real  estate  gives 
an  insurable  interests  to  warrant  a  policy  iu 
the  name  of  its  owner,  insuring  it  against 
loss  by  lire. 

Same  —  denial  of  liability  —  waiver. 

6.  Denial  by  an  insurance  company  of 
liability  on  other  grounds,  within  the  time 
allowed  for  furnishing  preliminary  proofs 
of  loss,  is,  in  law,  a  nairsr  of  tbe  conditions 
of  the  policy  requiring  such  proof. 

(Uarch  19,  1912.) 

EHROB  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  flre 
insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Fayne  A  Hamilton  for  plaintiff 

Messrs.  Dillon  A  Nuckolls,  for  defend- 
There  was  no  misjoinder  of  plaintiffs. 
.4  Cooley,  Briefs  on  Insurance,  370S;  Cros- 
well,  Exrs.  &  Adnrs.  464;  ClarVson  v. 
Booth,  17  Gratt.  490;  Sheppard  v.  Pea- 
body  Ins.  Co.  21  W.  Va.  368;  Hogg,  Plead- 
ing &  Forms;  S  29 ;  Harvey  v.  Skipwith,  IS 
Gratt.  393;  Goshorn  v.  County  Ct.  42  W. 
Va.  738,  28  S.  E.  4S2;  3  Lomax,  Dig.  371,  3 
Rob.  New  Pr.  913. 
The  partnership  had  insurable  interests. 
Hogg,  Pleading  ft  Forms,  S  29;  Sheppard 
T.  Peabody  Ins.  Co.  21  W.  Va.  388;  16  Am. 
JE  Eng.  £nc.  Law,  p.  845;  1  Cooley,  Briefs 
on  Insurance,  p.  135;  Security  Ins.  Co.  v. 
Kuhn,  108  III.  App.  1;  Clarke  v.  Firemen's 
Ins.  Co.  18  La.  431;  Herkimer  v.  Rice,  27 
N.  Y.  103 ;  Voison  v.  Commercial  Mut.  Ins, 
Co.  62  Hun,  4,  IB  N.  Y.  Supp.  410;  Cowan 
T.  Iowa  State  Ins.  Co.  40  Iowa,  651,  20 
Am.  Rep.  683;  Manhattan  Ins.  Co.  v.  Web- 
ster, 59  Pa.  227,  98  Am.  Dec.  332;  Georgia 
Home  Ins.  Co.  v.  Hall,  B4  Ga.  830;  21  S. 
E.  828;  Cnatner  v.  Farmers'  Mut.  F,  Ins. 
Co.  46  Mich.  15,  8  N.  W.  554;  Hoffman  v. 
Aetna  F.  Ins.  Co.  32  N.  Y.  407,  88  Am. 
Deo.  337;  Blackwell  v.  Miami  Valley  Ins. 
Co.  10  Ohio  Dec.  Reprint.  IfiB;  Phcenix  Ins, 
Co.  T.  Hamilton,  14  Wall.  E04,  20  h.  ed. 
729;  RigRS  v.  Commercial  Mut.  Ins.  Co. 
19  Jones  &  S.  468;  Blake  Opera  House  Co. 
40  L,R.A.(N,S.) 


T.  Home  Ins.  Co.  73  WU,  667,  41  N.  W. 
989. 

The  provision  that  satiAfactory  proof  of 
the  loss  should  be  furnished  within  sixty 
days  was  waived  by  the  defendant. 

Sheppard  t.  Peabody  Ins.  Co.  21  W.  Va. 
S6B;  Norwich  k  N.  Y.  Transp.  Co.  v.  West- 
era  Masaacbusetts  Iiks.  Co.  34  Conn.  561; 
Deitz  T.  Providence  Washington  Ins.  Co. 
33  W.  Va.  026,  26  Am.  St.  Rep.  908,  11  S. 
£.  60. 

No  representation  was  made  bj  Ute  in- 
sured that  "Scott  k  Calloway"  were  the  un- 
conditional owners.  In  fact,  no  represen- 
tation was  made  of  the  ownership  of  the 
property  in  any  character  whatever,  and 
no  representation  being  made,  tbe  true  con- 
dition being  known  by  the  agent,  this  pro- 
vision was  also  unquestionably  waived. 

Deits  V.  Providence  Washington  In*.  Co- 
33  W.  Va.  G26,  2G  Am.  St.  Rep.  908,  11  8. 
E.  SO;  Wood,  Ins.  g  409;  Sheppard  r.'  Pea- 
hody  Ins.  Co.  21  W,  Va.  368;  Union  Mut,  L. 
Ins.  Co.  V.  Wilkinson,  13  Wall.  23£,  20  X.. 
ed.  623;  Wolpert  v.  Northern  Assur.  Co.  44 
W.  Va.  734,  29  S.  E.  1024;  HanhatUn  F. 
Ins.  Co.  V.  Weill,  28  Gratt.  3SB,  86  Am. 
Rep.  364;  Morotock  Ins.  Ca  v.  Robefer  Bros. 
92  Va.  747,  63  Am.  St.  Rep.  846,  24  S.  £. 


Branaon,  J.,  delivered  the  opinion  ol  tli« 

Dixie  Fire  Insurance  Company  issued  »n 
insurance  policy  to  Scott  t  Calloway,  in- 
suring a  house.  The  house. being  destroyed 
by  flre,  an  action  was  brought  against  that 
company  in  tbe  names,  as  plaintiffs,  of  Xj. 
P.  Scott,  J.  P.  Calloway,  A.  B.  Ellis,  S.  S. 
Boyd,  Sbedrick  Hjighes,  in  his  own  right 
and  as  administrator  of  Randolph  Hughea, 
deceased,  as  partners  in  tbe  name  of  Scott 
t  Calloway,  and  a  judgment  having  been 
rendered  on  a  verdict  for  tbe  plaintiffs  for 
SI, 050,   the  company   obtained   a  writ   of 

As  one  point  of  error,  it.  ii  claimed  that 
there  could  be  no  recovery  because  of  a  mis- 
joinder of  plaintiffs.  Here  it  is  said  that' 
the  administrator  connot  join  with  tbe  other 
parties,  and  there  could  be  no  joint  recov- 
ery. The  facts  are  that  the  property  was 
conveyed  by  one  Smith  to  Scott,  Calloway, 
and  a  number  of  others  as  individuals,  the 
deed  not  lindicating  any  partnership,  but 
intended  for  such  use.  On  its  conveyance, 
the  grantees  formed  a  partnership,  under 
the  name  of  Thompson  k  Seoit,  to  .carry  on 
the  liquor  business,  using  tbe  house  in  such 
buamesB,  and  treating  the  house  as  partner- 
Bhip  property.  By  subsequent  conveyance, 
the  house  came  to  be  owned  in  tbe  name  of 
Scott,  Calloway,  Boyd,  Ellis,  Shedriek 
Hughes,   and   heirs   of   Randolph   HnghM, 
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Such  -wss  the  titl«  when  the  policy  of  io- 
wruiDe  iBsxied.  The  partnership  name  waa 
EliBitged  from  Thompeon  &,  Scott  to  Scott  ft 
CaUoway.  The  hotue  vm  occupied  and  lued 
ia  tha  partnerafaip  business  of  Scott  ft  Cal- 
lovkj-  whea  -the  policy  issued  to  them  in 
that  "■•'"''  The  property  was,  so  far  aa 
legal  title  IB  concerned,  in  the  name,  aa  in- 
dindoals  of  plaintiSa  Scott,  Calloway,  Ellis, 
Bond,  Shedrick  Hughes,  and  heirs  of  Ran- 
dslph  Hughea.  Before  the  policy  issued, 
Eandolph  Hughes  bad  died,  and  Bhedrick 
Hngbea,  «•  his  administrator,  still  partici- 
pated, in  the  businesH;  and  it  was  carried 
DO  with  him  as  a.  partner,  individually  and 
SB  mdminiBtraitor. 

KeaJty  purchased  with  partnership  assets 
for  partnership  purposes,  though  deeded  to 
iBdividiiKlB,  is  partnership  property,  and  is 
penonal  property  as  to  creditors  and  be- 
(««e>  partners.  Davis  T.  Christian,  15 
Grattc  11;  Brooke  v.  Waaliington,  6  Gratt. 
248,  GS  Am.  Dec  142;  Pierce  v.  Trigg,  10 
Leigh,  406.  As  held  in  Miller  t.  Ferguson, 
1(17  V».  261,  122  Am.  St.  Rep.  840,  67  S.  E. 
Mf,  13  Ann  Cas.  138,  it  is  to  every  intent 
EotBidcred  personal  property  not  only  as 
between  the  partners  and  their  creditors, 
bat  also  between  the  surrivors  and  the  rep- 
icsentatiTM  of  the  deceased. 

It  ia  so  far  personalty  that  a  widow  of 
a  parbier  cannot  have  dower  in  the  realty 
itself.  Parrish  v.  Parrish,  88  Vn.  629,  14  S. 
E.  325.  I  admit  this  is  tbe  rule  in  the 
court  of  equity,  not  law,  and  I  do  not  say 
that'sraeh  consideration  alone  would  call  for 
retureiy;  but  I  introduce  that  view  to  say 
that,  thongh  n(>t  technically  at  law  the 
pnq>erty  of  the  firm,  yet  in  equity  it  is, 
aad  that  furnished  right  to  the  firm  to  take 
inmraooe  in  ita  name.  In  equity,  partner- 
slup  property,  and  in  actual  possession  of 
the  firm;  the  individuals  holding  title  only 
for  ib«  firm,  as  a  dry  trustee  holds  for  a 
eatai  que  tmtt  in  possession.  The  com- 
pany ehoee  to  issue  the  policy  thus;  and  it 
cannot  raise  this  question,  which  at  best  is 
Me  between  the  other  parties. 

We  cannot  say  the  title  was  miirepre- 
aeoted,  aa  the  firm  was  substantial  owner. 
It  bad  subetantial  interest  to  be  injured  by 
the  burning  of  the  house.  "Whoever  may 
(airly  be  said  to  have  a  reasonable  expecta- 
tion of  deriving  pecuniary  advantage  from 
tbe  preservation  of  the  subject  of.  insur- 
aocc,  whether  that  advantage  inures  to  him. 
yeraMiaUy  or  as  representative  of  rights  of 
otbeo^  has  insurable  interest."  Hogg, 
Pleadiiig  ft  Fonbs,  %  29.  If  tiiia  firm  had 
cat«  and  tmstody  of  the  property  for.  those 
hotdiuf  l^a]  title,  thongh  not  expressed  in 
thepo]i<7,  ithas  an  insurable  interest.  "In 
general,  to  give  a  party  an  insurable  inter- 
est, .  .  ■  it  Is  not  necessary  that  he  have 
4*  T..R,A.fy.S.) 


any  actual  right  of  property,  either  legal  or 
equitable,  in  the  subject  insured;  but  it  is 
sufficient  it  he,  or  those  whom  he  represents, 
will  suffer  any  sort  of  loss  from  its  destruc- 
tion." Sheppard  v.  Peabody  Ins.  Co.  21  W. 
Va.  368.  There  it  was  held  that  an  admin- 
istrator haa  an  insurable  interest  in  realty, 
if  the  personalty  is  not  sufficient  to  pay 
debts.  If  we  regard  this  firm  as  owner,  of 
course,  it  has  an  interest;  but  say  that  the 
title  is  in  the  individuals.  Then  those  in- 
dividuals are  trustees,  holding  for  tbe  firm; 
then  the  full  equity  is  in  the  firm,  and  it  is 
well  settled  that  the  owner  of  the  equitable 
title  may  insure  in  bis  name.  Cooley'i 
Briefs  on  Insurance,  vol.  1,  150,  citing 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25, 
7  L.  ed.  336,  and  many  other  cases.  This 
consideration  clearly  justifies  insurance  and 
recovery  in  the  name  of  the  firm.  More- 
over, it  is  seen  in  Cooley's  Briefs  on  Insur- 
ance .(vol.  1,  151),  that  "possession,  though 
without  title,  is  sufficient  to  give  the  posses- 
sor an  insurable  interest.  And  where  tbe 
possession  is  coupled  with  a  beneficial  use, 
the  possessor  has  an  insurable  interest." 
"The  interest  one  must  have  in  the  property 
insured,  in  order  to  give  him  an  insurable 
interest,  need  be  only  slight  and  contin- 
gent."  1  Cooley,  Briefs  on  Insurance,  148. 
I  stop  to  ask.  How  can  the  insurance  com- 
pany raise  a  question  on  this  groundl  If 
the  firm  had  to  account  to  the  holder  of  the 
legal  title,  payment  by  it  to  tlie  firm  would 
be  good.     But  it  is  owner.     Its  members 

T  have  been  conaidering  the  case  as  if  the 
policy  issued  in  Randolph  Hughes'  life. 
This  being  a,  money  demand,  the  administra- 
tor could  unite  with  the  others  in  suit.  Tn 
Clarkson  v.  Booth,  17  Gratt.  4B0,  it  is  held 
that,  where  one  of  several  tenants  in  com- 
mon owned  a  slave  and  one  died,  bis  ad- 
ministrator must  join  in  an  action  to  re- 
cover the  slave.  The  policy  issued  after  his 
death.  Hie  administrator,  as  a  matter  of 
fact,  continued  hie  assets  in  the  business; 
and  while  he  was  a  partner  the  insurance 
waa  taken  out.  Here  a  a  contract  with 
the  firm,  the  administrator  a  member, — a 
contract  with  him.  A  mere  money  demand 
comes  from  it.  He,  as  administrator,  has 
an  interest  Under  those  facts,  it  is  much 
plainer  that  the  administrator  could  join. 
Legal  title  to  the  money  was  in  him  jointly 
with  others.  Again,  if  the  administrator  is 
not  a  proper  party,  as  the  right  would  be  in 
the  survivors,  would  not  his  presence  be 
treated  aa  surplusage  T  Goahorn  v.  County 
Ct  42  W.  Va.  736,  28  S.  E.  452.  So  I  con- 
clude there  was  no  misjoinder. 

I  opine  that  tlie  ilcfense  most  relied  upon 
is  a  falsity  under  that  clause  of  the  policy 
saying  that,  "if  the  interest  of  the  insured 
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in  the  property  be  not  truthful!]'  stated 
herein,  .  .  .  or  if  the  interesta  of  the 
ioaured  be  other  than  unconditional  and  sole 
ownereiiip,"  the  policy  should  b«  void.  What 
is  Mid  above  will  largely  apply  under 
thia  head  to  show  that  the  Urm  hftd  insur- 
able interests,  equitable  title, — was  real 
owner  in  posaesaion.  This  clause  "is  held  to 
refer  to  character  and  quality  of  title, — to 
the  actual  and  substantial  ownership, — 
rather  than  the  strictly  legal  title;  in  oth- 
er words,  the  insured  interest  must  be  such 
that  he  would  sustain  the  whole  loss  if  the 
property  is  destroyed."  Who  but  the  finn 
would  in  this  caseT  "If  the  insured  has  an 
equitable  title,  it  is  a  sufficient  compliance 
with  the  condition  requiring  sale  and  un- 
conditional ownership  in  the  insured."  2 
Cooley,  Briefs  on  Insurance,  1367.  One  in 
possession  under  oral  contract  of  sale  surely 
could  insure,  though  he  has  no  title  or  color 
of  legal  title.  I  have  above  shown  that  the 
firm  was  full  equitable  owner.  Moreover, 
the  agent  who  took  the  policy  knew  the 
state  of  title.  Ko  false  statement  as  to 
title  was  made.  There  were  no  questions 
asked,  no  statement  madei  and,  if  the  in- 
sured had  stated  that  right  to  the  property 
was  in  the  firm,  it  would  have  been  true, 
under  the  law  of  Insurance,  tor  reasons 
above  given. 

The  policy  contains  a  clause  that  loss 
should  not  be  payable  until  sixty  days  after 
notice  and  proof  of  loss.  No  proof  of  loss 
was  made;  but  it  was  waived.  Soon  after 
the  loss,  an  adjuster  examined  the  place  of 
the  Sre,  took  measurements,  and  obtained 
full  information.  No  objection  made  as  to 
fact  or  extent  of  loss.  The  adjuster  made 
objection  only  on  the  ground  that  plaintiffs 
were  not  sole  owners,  and  admitted  that  the 
loss  was  greater  than  the  amount  of  the 
insurance.  He  referred  the  matter  to  the 
general  agent,  whb  wrote,  stating  that  the 
company  resisted  payment  because  the  true 
ownership  had  not  been  stated  in  the  policy. 
This  was  within  siity  days.  He  did  not  de- 
mand proof  of  loss,  or  allege  that  as  a 
ground  of  nonpayment.  This  was  a  waiver 
of  that  defense.  Medley  v,  German  Alli- 
ance Ins,  Co.  55  W.  Va,"342,  47  S.  E.  101, 
2  Ann.  Cas.  9!l;  Morris  v.  Dutchess  Ins.  Co. 
er  W.  Va.  368,  as  S.  E.  22.  if  a  company 
refuse  to  pay  upon  independent  ground  be- 
fore proof  of  loss  is  made,  and  before  the 
time  within  which  proof  is  to  be  made,  such 
denial  is  a  waiver  of  proof.  After  such 
denial  of  liability,  suit  could  be  brought  at 
once;  hut  was  not  brought  before  five 
months  after  the  fire.  We  see  no  just  de- 
fense to  the  insurance  claim,- — ^no  reason 
why  the  company  should  not  make  its  policy 
good. 

Judgment  afUmied. 
40  L.R^.(N.S.) 
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Corporation   —  knowledge  of  Mgeiit  — 
notice  —  personal  transactions. 

Knowledge  by  one  of  the  officials  of  a 
bank,  acquired  in  a  capacity  other  than  as 
its  representative,  relating  to  infirmity  in 
commercial  paper  offered  for  discount,  is 
not  notice  to  the  bank,  when  that  official  is 
also  an  officer  of  the  corporation  sedLing  the 
discount,  and  has  an  interest  in  the  trsjis- 
action  so  adverse  to  tba  bank  tiiat  the  rea- 
sonable presumption  is  that  he  would  not 
communicate  the  knowledge  to  it. 

(Webmifirj  27,  1B12.) 

ERROR  to  the  Circuit  Court  for  Heroer 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  r«cover 
the  amount  of  two  certain  n^otiable  notes 
indorsed  by  defendant.  Reversed. 
The  facta  are  stated  in  the  opinion- 
Messrs.  Sanders  A  Crockett,  for  plain- 
tiff in  error: 

Notice  to  William  E.  Fowler  of  the  al- 
leged agreement,  if  such  was  made,  was  not 
notice  to  the  bank,  because  he  was  not  au- 
thorized to  act  for  the  bank,  and,  even  if 
tie  had  authority  to  act  for  the  bank  in 
the  particular  transaction,  he  was  not  V^ 
ing  for  the  plaintiff  bank  alone,  but  in  a 
dual  capacity. 

Curtis  V.  Crawford  County  Bank,  110 
Fed.  830;  4  Tbomp.  Corp.  gg  G204,  (i20ft- 
5203,  et  seq.;  Innerarity  v.  Merchants'  Nat. 
Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  E.  282;  Re  Marseilles  Extension  R.  Co. 
L.  R.  7  Ch.  181,  41  L.  J.  Ch.  N.  B.  346,  26 
L.  T.  N.  S.  858,  20  Week.  Rep.  264;  Re 
Contract  Corporation,  L.  R.  8  Eq.  14,  £0 
L.  T.  N.  8.  964i  Levy  t  0.  Mule  Co.  ▼. 
Kauffman,  62  C.  C.  A.  126,  n4'Fed.  170; 
First  Nat.  Bank  v,  Tompkins,  6  0.  C.  A. 
237,  13  U.  S.  App.  300,  57  Fed.  20;  Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  B.  136,  42 
L.  ed.  973,  18  Sup.  Ct.  Rep.  G52;  Victor 
Gold  t  6.  Min.  Co.  v.  National  Bank,  16 

Headnote  by  RoBinsof),  J. 


Note.  ^  For  imputation  of  knowledge  of 
bank  officers  to  bank,  where  officers  are  per- 
sonally interested,  see  note  to  Lilly  v.  Ham- 
ilton Bank,  29  L.R.A.( N.S.I  556.  And  as 
to  the  effect  of  the  fact  that  the  interested 
officers  was  the  sole  representative  of  the 
bank  in  the  transaction,  see  note  to  Brook- 
house  V.  Union  Pub.  Bouse,  2  L.RjL(N.B.) 
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Ctab,  391,  49  P&e.  826  ;  Corcorui  v.  Snow 
CitUe  Co.  ISl  JUKsa.  74,  23  N.  E.  727; 
Hfttcb  T.  Ferguson,  14  C.  C.  A.  41,  29  TJ.  S. 
App.  547,  6e  Fed.  ess ;  Graham  t.  Orange 
Ccaaty  Nat.  Bank,  5B  N.  J.  L.  225,  35  Atl. 
1053;  Fanners'  &  C  Bank  t.  Pajne,  25 
Coiu.  444,  88  Ath  rtec  362;  Commercial 
Baak  T.  CiULaitigham.  24  Pick.  270,  36  Am. 
Dec3S2;  BAak  ot  Pittaburgb  v.  Whitehead, 
ID  Watts,  397,  36  Am.  Dec.  IM;  Mechanic's 
Bank  t.  Schaumburg,  3S  Mo.  22fi;  Congar 
T.  Chicago  A  N.  ^.  R-  Co.  24  Wis.  157,  1 
iM,  Kep.  164 ;  Bank  of  Virginia  t.  Craig, 
t  Uigh,  SOS;  United  States  Iqb.  Co.  t. 
Shrirer,  3  Md.  Ch.  381;  Winchesters.  Bal- 
liiMTe  *  S.  It-  Co.  4  Md.  231;  Miller  ». 
niiDoia  C  R-  Co.  24  Barb.  312;  Wickeraham 
T.  Chiago  Zinc  Co.  IS  Kan.  481,  26  Am. 
Rep.  784,  5  Mor.  Min.  Bep.  636;  Barnes  t. 
Trtnton  aavlight  Co.  27  N.  J.  Eq.  33; 
U  Farge  F.  Ins.  Co.  v.  Bell,  22  Barb.  54; 
L(iw  ¥,  Bank  of  Kentucky,  6  J.  J.  Marah, 
S4S;  First  Nat.  Bank  v.  Christopher,  40 
S.  J.  L.  435,  29  Am.  Rep.  282;  Washing- 
toa  Bank  ▼.  JjeiwiB,  22  Pick.  24;  Louisiana 
State  Bank  *.  Senecal,  13  La,  525;  Seneca 
CoDDt;  Ba.i»k  ▼-  Neaas,  5  Denio,  329;  Ea 
European  Bank,  X..  B.  5  Ch.  358,  3B  L.  J. 
Ck  N.  S.  588,  22  L.  T.  N.  S.  422,  18  Week. 
Rep.  474;  WeBtfield  Bank  r.  Cornell,  37 
S.  Y.  320,  93  Am.    Etec.  673. 

Measra.  A.  WT.  Heyoolds,  D.  E.  French, 
J)An  M.  McGratti,  and  Rnssell  S.  BiU, 
for  delendant   in   error: 

Where  the  agent,  although  ha  acta  ad- 
TCisely  to  hta  principal's  interest,  or  even 
acta  fraudulently  for  hia  own  personal  in- 
tcreats,  if  he  finally  acU  for  his  principal 
in  the  very  transaction  which  is  the  eub- 
ject-matter  of  the  suit,  and  the  principal 
■  repreaenled  by  auch  agent  solely  and 
absolutely  in  the  final  consumniation  of  the 
matter,  then  the  principal  takes  the  sub- 
jeet-matter    with    all   the  knowledge   of  the 

"^^^ndea    ▼-     City    Nat.   Bank,    B2    Conn. 

8,   22    L.KA.      (N-     B.)    408,    72   Atl.    150; 

Cook   ■»     American    Tubing  k   Webbing  Co. 

28   R.   1.    41.    »    1,.R.A.(N.8.)    193,   85   Atl. 

Ml-   MorrU'v.   Georgia  Loan,  Sav.  &  Bkg 

Co.   lOB    Ga.    12,    4«   L.RA..   508,   34   S.   E. 

378-   First   Nat.    Bank  t.  New  Milford,  38 

Coi^n     93;    4    Thomp.   Corp.   g   6209;    First 

Sat.  Bank  v.  I>unb*r,  118  111.  625,  9  N.  E. 

186;    Barkadale    v.   Finney.   14   Gratt.   338, 

14   Mot.    Min.    Bcp,    541;    Atlantic   Cotton 

Milla   ■*.   Indian    Orchard  Mills,   147   Mass. 

2«3    »   Am.    St-    Kep.   698,   17   N.   E.   4B8; 

Webb  T.  Graniteville  Mfg.  Co.  11  B.  C.  398, 

32  Am.  Bcp.   479;   Waynesville  Nat.   Bank 

T.  Irone,    8    Fed.    1;    Second  Nat.   Bank  v. 

Howe,  40  Minn.  380,  12  Am.  St.  Rep.  744, 

42  N.  W.  200 ;  Niblack  v,  Coeler,  26  C.  C,  A. 

18,  47  U.  B.  App.  637,  80  Fed.  596 ;  Nation- 

40L.BA.(N.S.) 


at  Bank  r.  Mungsr,  36  C.  C.  A.  650,  95 
Fed.  97;  United  States  v.  Slate  Nat,  Bank, 
96  U.  S.  30,  24  L.  ed.  647;  Anderson  t. 
Kinley,  90  Iowa,  654,  68  N.  W.  909;  Black 
HilU  Nat,  Bank  t.  Kellogg,  4  S.  D.  312, 
56  N.  W,  1071;  Farmers'  &.  T.  Bank  y. 
Kimball  Mill.  Co,  1  S.  D.  388,  36  Am.  St. 
Rep.  739,  47  N,  W.  402;  Stebbins  v. 
Lardner,  2  8.  D.  127,  48  N.  W.  847;  Bolles. 
Bkg.  393. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

By  this  action  in  debt,  the  plaintiff  bank 
seeks  to  recover  from  defendant  the  amount 
of  two  negotiable  not«a  which  he  indorsed. 
The  notes  were  mode  by  the  Southern  West 
Virginia  Fuel  Company,  and  were  dis- 
counted by  the  plaintiff  for  the  beneBt  of 
that   company. 

Fowler,  at  whose  request  defendant  Iq. 
doraed,  was  president  of  the  fuel  company, 
and  also  president  of  the  bank, — a  director 
in  both  corporations.  Defendant  also  was 
a  director  in  botli  corporations. 

Defendant  filed  a  special  plea  In  which 
he  avers,  subatantlally,  that  he  was  merely 
an  accommodation  indoracr  of  the  notes  at 
the  request  of  Fowler  as  president  of  the 
fuel  company;  that  Fowler  represented  to 
him  that  the  company  was  sorely  in  need  of 
funds  and  money  must  be  raised  for  its 
use  by  discounting  notes;  that  he  signed 
the  notes  with  a  distinct  agreement  between 
himself  and  Fowler  that  the  other  directors 
of  the  company  would  indorse  them  before 
they  were  discounted;  that  it  was  also 
agreed  that  the  notes  should  not  be  used 
until  a  writing  was  signed  by  all  the  in- 
dorsers,  stipulating  that  the  directors  of 
the  company,  as  indorsers,  were  liable  only 
in  proportion  to  their  stock;  that  auch  a 
writing  was  prepared  by  defendant  and  waa 
signed  by  him,  Fowler,  and  Shands,  that 
Fowler  was  to  obtain  the  signatures  of  the 
other  directors  to  this  writing  as  well  as 
to  the  notes;  that,  notwithstanding  tliesa 
agreements.  Fowler  had  the  notes  dis- 
counted at  the  bank,  indorsed  only  by  him- 
self, the  defendant,  and  Shands,  without 
the  indorsement  of  the  four  other  directors, 
and  without  spcuring  these  others  to  sign 
the  writing  relating  to  the  extent  of  liabil- 
ity; and  that,  at  the  time  the  notes  were 
discounted,  the  bank  had  notice  of  these 
agreements  in  the  premises  and  was  there- 
fore adviaed  of  the  infirmity  of  the  paper 
in  relation  to  defendant  when  it  became  the 
holder  of  the  same. 

A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  defendant.  Plaintiff,  by  wtit 
of  error,  cornea  seeking  a  reversal. 

Defendant  rests  his  case  on  the  assertion 
that  the  bank  bad  notice  of  the  infirmity 
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The  giving  gf  the  inatruction  for  defend- 
ant was  error.  Tbe  inatructionH  requested 
by  plaintiff  properly  presented  the  la.1T  of 
the  case,  in  view  of  the  evidence.  We  deem 
it  unneceaaarj  to  discuss  plftintiS'a  ob- 
jection to  the  (pecial  plea,  based  on  the 
ground  that  proof  under  it  violates  the  rule 
that  parol  evidence  is  not  admiasible  to 
change  a  written  contract.  It  aufficea  to 
say  that  proof  of  the  plea  is  admisaihle. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded.  Plain- 
tiff aska  for  judgment  here,  but  it  doea  not 
plainly  appear  that  defendant  cannot  make 
a  different  ease  at  another  trial.  He  may 
be  able  to  prove  notice. 


IOWA  SCPRICMG  CODRT. 

LEVI  MAHTDJ 

F.  W.  SCaWERTLBY  et  aL,  Appto. 

(—  Iowa,  —,  136  N.  W.  218.) 

Surface  water  —  openlug  drainage  cul- 
vert after  accamalaUon  of  water. 

1.  Tbe  owners  of  land  on  one  aide  of  a 
bigbnay  from  which  surface  water  natural- 
ly drains  through  culverta  in  the  highway 
are  liable  for  injury  to  property  on  the  op- 
posita  side  of  the  highway  for  reopening 
the  culverts,  which  were  closed  in  improv- 
ing the  highway,  after  surface  water  has 
accumulated  in  large  quantities  upon  their 
property,  and  casting  it  in  a  body  onto  tbe 
lower  land. 

Appeal  —  defeDBo  —  flrst  anggestlon. 

2,  The  defense  tbat  some  of  several  per- 
sons sued  jointly  for  turning  surface  water 
onto  another's  property  did  not  participate 

Note.  —  JAObUity  for  reopening  or 
cleaning  out  drain  or  natural  water 
way  after  body  of  aurface  wat^r  haa 
aooumulated. 

The  general  subject  as  to  the  rights  with 
respect  to  the  flow  of  surface  water  is  treat- 
ed in  the  note  to  Gray  v.  McWilliams,  21 
L.E.A.  693. 

As  to  right  to  hasten  flow  of  surface  wa- 
ter along  natural  drainways,  see  note'  to 
Manteufel  v.  Wetzel,   IB  L.R.A,(N.S.)    107. 

Aa  practical  as  the  point  here  preaented 
seems  to  be,  no  case  in  addition  to  Martin  v. 
ScKWEKTLBr  has  been  found  that  is  squarely 
in  point.  Several  caeea  are  iiaed  in  the 
note,  however,  as  being  somewhat  analogous. 

In  S  Farnham'  on  Waters,  %  »sgg,  it  is 
said:  "A  landowner  has  a  right,  in  the  in- 
terest of  good  husbandry,  to  §11  in  the  cuts, 
sagholes,  washouts,  and  other  holes  in  his 
premises,  and  if  he  does  in  this  regard  no 
40  L.a.A.(NJS.) 


in  the  wrong  cannot  be  raised  for  the  first 

time  on  appeal. 

Kvidence  —  injory  to  crop  —  scope  of 

tesMmony. 

3.  Upon  the  question  of  injury  to  a  crop 
by  turning  surface  water  upon  it  early  in 
July,  witnesses  may  state  its  condition  in 
June  and  in  August,  there  being  no  question 
that  the  difference  in  condition,  if  any,  waa 
due  to  tbe  water. 

(May  IB,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Harrison 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiff's  growing  crops,  alleged  to  have 
been  caused  by  defendants'  wrongful  act. 
Affirmed. 

Statement  by  McCIain,  Ch.  J.: 
Action  to  recover  damages  for  the  alleged 
wrongful  act  of  defendants  in  cutting  open- 
ings through  a  highway  embankment,  thus 
permitting  surface  water  to  flow  upon  and 
across  the  plaintiff's  land,  with  the  result 
that  his  growing  crops  were  seriously  in- 
jured. There  waa  a  verdict  for  plaintiff'  in 
the  Bum  of  $025.27,  and  from  a  judgment 
on  thia  verdict  the  defendants  appeal. 

Mesara.  C-  W.  Kellogg  and  J.  8.  Dew- 
ell,   for   appellants: 

Tbe  condition  of  the  corn  in  August  could, 
under  no  circumstances,  be  any  ground  for 
fixing  the  measure  of  damage;  the  flood 
occurred  July  6,  tlie  rule  being  tbat  the 
measure  is  the  condition  immediately  be- 
fore and  immediately  after  the  injury. 

One  may  lawfully  and  properly  exercise 
a  right  even  though  it  amounts  to  a  dam- 
age to  others. 

1  Cooley,  TorU,  3d  ed.  142,  144. 

The  upper  owner  is  not  liable  for  hasten- 
more  than  is  nocesKary  and  desirable  for 
proper  tillage  of  his  land,  he  is  not  liable 
to  a  ncig)iburing  owner  for  obstructing  the 
natural  flow  of  the  water." 

In  Overton  v.  Sawyer,  46  N.  C,  (1  Jones, 
L.]  308,  62  Am.  Doc.  170,  it  was  held  that 
the  upper  owner  of  land  has  a  right  to  re- 
move an  embankment  constructed  along  his 
boundary  line  by  the  lower  owner,  which 
cuts  off  the  natural  fiow  of  the  surface 
water  from  hia  land.  In  thia  case  the 
court,  after  observing  that  the  upper  own- 
er had  a  cause  of  action  against  the  lowei 
owner  for  causing  the  obstruction,  but  thai 
instead  of  bringing  an  action,  he  removei^ 
the  obstruction,  said :  "We  can  see  uc 
ground  upon  which  the  plaintiff  [lowei 
owner]  can  maintain  an  action  against  bin 
[upper  owner],  for  mci-ply  undoing  thai 
which  the  plaintiff  ought  not  to  have  donp 
If  a  man  turns  his  hop  into  a  cornfipld  w 
a  neighbor,  and  the  latiar  pulls  down  thi 
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log  tht  flow  of  Burface  wwter  onto  the  lower 
had,  if  it  u  made  to  follow  the  course  of 
mail  Bow,  e*eu  though  he  collects  it  into 
I  ditch  for  nLch  purpose. 

Uuleufel  T.  Wetzel,  133  Wfs.  019,  19 
LSAIK^.)  187,  114  N.  W.  81. 

This  work  waa  of  a  public  nature,  done 
io  iccordance  with  a  plan  adopted  by  the 
proper  kutboritiee,  and  therefore  there  can 
h  no  retovery. 

Fil^ibbon  T,  Western  Dredging  Co,  141 
lowi,  328,  117  N.  W.  878. 

Uusra.  C.  A.  Bolter  and  H.  B.  Roadl- 
Ur,  for  appellee: 

TIk  measure  of  damages  is  the  difference 
ii  Um  reasonable  market  value  of  the  crops 
brfore  the  land  was  flooded  and  the  reason- 
tble  msTket  value  after  the  flooding. 

Meris  T.  Chicago  ft  N.  W.  K.  Co.  147 
Ion,  124,  124  N.  W.  367. 

SnrfHc  water  eannot  be  collected  and 
ttirowB  upon  the  lower  estato  in  a  different 
Euuier  or  in  greater  quantities  than  it 
fnold  natnrall;  flow. 

GeoMcr  v.  Healy,  124  Iowa,  310,  100 
S-  W.  M;  Livingston  *.  McDonald,  21  Iowa, 
lU,  89  iiia.  Dec.  563;  Stinaon  t.  Fishel, 
93  Iowa,  656,  «1  N.  W.  1083;  Holmes  v. 
Uhatm  County,  B7  Iowa,  360,  66  N.  W. 
14i;  Wirda  v.  Vier  Eandt,  131  Iowa,  125, 
iW  S.  W.  108. 

MeCIaln,  Ch.  J.,  delivered  the  opinion 
oftlieeonrt: 

Daring  the  summer  of  1909,  the  plaintiff 
*u  in  poneasion  as  tenant  of  a  farm  of 
1»  teres,  situated  in  Harrison  county, 
ud  had  growing  on  such  farm  crops  of 
*hMt  lad  corn.  On  the  north  aide  of  this 
(•ni  ig  a  highway,  and  the  natural  course 
ofthe  surface  water  ia  from  higher  ground 
loUie  north  across  such  highway  and  upon 
tod  orer  the  land  occupied  by  plaintiff. 
T^XN   is   evidence    tending   to    show    that 

''MI  >nd  drives  the  hog  out,  doing  no  un- 
incaaary  damage,  can  he  be  sued  for  doing 
B,  upon  the  ground  that  he  ought  tn  have 
•)  the  hog  alone,  and  bring  an  action  for 
■it  tropssa!" 

Artide  666  of  the  Civil  Code,  imposing 
m  the  lower  estate  the  aervitude  of  Buffer- 
H  the  waters  falling  on  the  upper  estato 
I*  fM  through  its  drains  in  the  manner 
'ut  Kill  best  conciliate  the  rights  of  the 
«Mr  of  the  upper  estate  with  the  inter- 
»•»  at  agriculture,  it  was  held  in  Darby  v. 
Sillw,  8  La.  Ann.  645,  where  the  defendant 
Mutmrted  canseways  acroaa  his  land,  leav- 
^g  gullJM  and  natural  channels  for  the 
'"•of  water  open,  throwing  bridgea  over 
«W,  that  the  plaintiff,  whose  plantation 
*u  litnated  above  that  of  the  defendant, 
Jjold  not  have  the  causeways  removed,  on 
™  (rronnd  that  they  caused  higher  water, 
?™rh«yj  rains,  to  rise  on  his  land,  where 
«  ^iW  to  prove  this  contention :  but  since 
«U.A.(lf.8.) 


prior  to  the  fall  of  1908  the  surface  water 
from  tha  north  crossed  the  highway  through 
culverts  at  different  places,  and  flowed  in 
the  natural  course  of  drainage  across  the 
farm,  but  that  in  the  fall  of  that  year,  at 
the  general  request  and  instance  of  land- 
owners in  the  neighborhood,  the  highway 
was  graded  up,  the  culverts  being .  removed 
so  that  the  highway  constituted  a  solid 
embankment,  preventing  the  aurface  water 
from  the  north  flowing  upon  and  across  tb« 
farm  of  plaintiff,  and  that  the  highway  re- 
mained in  this  condition  without  openings 
through  it  along  the  entire  north  line  of 
plaintiff's  farm  and  for  some  distance  be- 
yond it,  wten,  on  July  6,  IflOO,  very  heavy 
rains  caused  an  accumulation  of  water  on 
the  land  north  of  the  highway  in .  some 
places  to  tbe  depth  of  2  or  3  feet,  and  that 
defendants  on  the  6th  and  7th  days  of  July, 
while  tbe  water  was  still  thus  standing 
north  of  the  highway,  cut  openings  in  the 
highway  embankment  at  places  where  there 
had  formerly  been  culverts,  allowing  the 
surface  water  north  of  the  highway  grade 
to  run  through  with  great  rapidity  and  in 
'large  volume  upon  plaintiff's  land,  with 
great  damage  to  his  crops.  For  the  injury 
thus  occasioned  to  his  crops  and  to  a  garden 
adjacent  to  hia  dwelling  houae  on  tht  farm, 
plaintiff  recovered  a  verdict  and  judgment 
against  the  defendants. 

1.  The  sufficiency  of  tbe  allegations  In 
the  pleadings  and  of  the  evidence  to  sus- 
tain this  judgment  is  questioned  by  counsel 
for  defendants  in  their  complaints  with 
reference  to  instructions  given  by  tbe  court. 
Their  objections  are  not  to  specifle  por- 
tions of  the  instructions,  but  to  tlie  general 
theory  on  which  the  case  was  submitted. 
They  contend  that  the  court  did  not  re- 
quire plaintiff  to  prove  that  the  construc- 
tion of  the  highway  embankment  in  the 
fall  of  1908  was  the  wrongful  act  of  de- 
it  was  also  shown  that  tbe  Eullies  and  nat- 
ural drains  on  the  defendant  s  land,  through 
which  the  water  from  the  plaintifTs  lands 
flowed,  had  become  "partial^  filled  up  bv 
fallen  timber  and  the  auccession  ol  time," 
and  so  grown  up  with  flags  that  the  water 
passed  through  them  with  great  difficulty,  it 
was  held  that  the  plaintiff  was  entitled  to 
remove  those  impediments  and  restore  the 
natural  drains  to  their  original  depths. 

And  while  land  may  be  subject  to  the 
servitude  of  receiving  the  waters  that  flow 
naturally  on,  to,  and  through  it  from  an  ad- 
joining estate  above,  the  owner  of  t''" 
latter  estate  haa  no  right  to  enter  at  will 
upon  the  land  for  the  purpose  of  cleaning 
out  or  removing  obstructions  in  order  to  en- 
joy the  servitude,  but  is  only  entitled  to 
ask  the  owner  to  remove  the  obstructions, 
when,  upon  his  failure  to  do  «o,  he  may  com- 
pel such  action  by  legal  proce9S<     Landry 
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fendftDta,  but  iuBtmcted  the  jury  that,  al- 
though this  embankment  was  at  that  time 
couatructed  by  lawful  author itf,  the  de- 
fkudADt*  acted  wrongfully  in  cutting  open- 
ings through  it  after  the  surface  water 
had  accumulated  north  of  it  on  July  6  and 
7,  1(09,  and  allowing  the  surface  water  to 
flow  through  and  on  and  over  plaintiff's 
premises  "substantially  in  a  greater  quanti- 
ty and  velocity  and  in  a  difTerent  manner 
than  it  would  have  dooe"  if  openings  had 
been  previously  made  in  the  highway  em- 
bankment where  the  culverts  had  formerly 
been.  There  was  a  special  finding  ol  the 
jurj>  that  these  cuts  in  the  embankment 
were  made  at  the  points  where  (Ite  surface 
water,  prior  to  the  construction  of  the  em- 
banki^ent,  naturally  flowed  across  the  high- 
way upon  plaintiff's  land,  and  we  there- 
fore have  this  question  for  consideration 
to  wit:  Was  jt  wrongful  on  the  part  of 
defendants  to  thus  open  ways  through  the 
embankment  for  the  immediate  escape  of 
water  accumulated  by  it  on  the  other  land 
to  the  north,  conceding  that,  if  such  open- 
ings had  been  made  when  the  embankment 
was  thrown  up,  or  at  any  time  before  sur- 
face water  had  accumulated  in  great  quan- 
tities on  the  land  to  the  north,  the  con- 
struction of  such  openings  would  have  been 
prior  and  fully  warranted  for  the  purpose 
of  allowing  surface  water  to  flow  across  the 
highway  in  the  usual  course  of  drainage. 
Even  though  defendants  had  not  constructed 
the  embankment,  they  were  aware  of  its 
existence  and  condition,  and  they  were 
bound  to  know  that,,  if  it  continued  in 
that  eonditioD  until  large  quantities  of 
surface  water,  had  accumulated  by  reason 
of  a  heavy  rainfall,  the  cutting  of  these 
openings  would  cause  damage  to  the  plain- 
tiff, although  they  might  be  desirable  for 
the  purpose  of  relieving  the  land  north  of 
the  highway  of  the  accumulation  of  water. 
The  evidence  that  they  appreciated  the 
effect  of  their  action  in  thus  attempting  to 
relieve  the  land  north  of  the  highway  of  the 
sudden  accumulation  of  surface  water  is 
undisputed.  It  is  elementary  law  that  one 
person  has  not  the  right  to  relieve  his  own 
property  of  a  mischief  by  causing  a  similar 
mischief  to  the  land  of  his  neighbor.  And 
this  is  not  inconsistent  with  another  rule 
that,  if  a  danger  of  injury  is  common  to  two 
persons,  one  of  thera  may  avert  the  injury 
to  himself,  although  in  consequence  of  his 
doing  80  damage  results  to  the  other.  Thus, 
in  the  case  of  Whalley  v.  Lancashire  t 
Y.  K.  Co.  (1884)  h.  R.  13  Q.  B.  DiT.  131, 
63  L.  J.  Q-  B.  N.  S.  286,  50  L.  T.  N.  S. 
472,  32  Week.  Rep.  711,  4B  J.  P.  600,  it  was 
held  that  a  railroad  company  which  had 
rightfully  constructed  an  embankment 
which  was  Imperiled  by  the  (iccumulation 
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of  lurface  water  had  no  right  to  open  a 
way  for  the  water  through  such  embank- 
ment, and  thus  cause  it  to  be  disebarged 
on  the  adjoining  land.  And  in  Pollock  oa 
Torts  (at  page  160)  the  rule  announced  in 
the  case  just  cited  is  approved  in  this  gen- 
eral statement:  "At  all  events,  a  man 
cannot  justify  doing  for  the  protection  of 
his  own  property  a  del  liberate  act  whose 
evident  tendency  is  to  cause  and  which 
does  cause  damage  to  the  property  of  an 
innocent  neighbor-  Thus,  if  flood  water  haa 
come  on  my  land  by  no  fault  of  my  own, 
this  does  not  entitle  me  to  let  it  off  by 
means  which,  in  the  natural  order  of  things, 
cause  it  to  flood  an  adjoining  owner's  land." 
This  is  but  an  application  of  the  well- 
recognized  masim,  iSto  utere  tuo  ut  oltenum 
non  Ucdat.  See  Broom's  Legal  Maxima,  6tl) 
Am.  ed.   18B8,  276. 

The  rule  announced  in  an  early  case  in 
this  stat«,  that  one  person  may  not  im- 
prove his  land  for  the  purpose  of  freeing  it 
from  surface  water  by  throwing  the  water 
upon  the  land  of  another,  to  his  injury,  in 
a  diOerent  manner  from  that  in  which  it 
would  naturally  have  flowed  (Livingston  v. 
McDonald,  21  Iowa,  160,  89  Am.  Dec.  663), 
has  been  somewhat  modifled  in  the  interest 
of  agriculture,  so  that  the  upper  proprietor 
may  drain  his  land '  into  a  natural  water 
course  without  liability  to  a  lower  proprie- 
tor for  resulting  damages,  although  the 
effect  of  such  drainage  is  to  throw  the  sur- 
face wat«r  in  somewhat  increased  volume 
at  times  on  the  land  of  the  lower  pro- 
prietor (Dorr  V.  Zimmerman,  127  Iowa,  6S1, 
103  N.  W.  808;  Hull  v.  Barker,  130  Iowa, 
190,  100  N.  W.  029).  But  the  principle 
has  still  been  maintained  that  the  upper 
proprietor  may  not  discharge  collected 
water  upon  lower  land,  even  though  in  a 
water  course,  in  an  unusual  manner  or  in 
unusual  quantities.  Tretter  v.  Chicago  O. 
W.  R.  Co.  A47  Iowa,  375,  140  Am.  St.  Rep. 
304,  120  N.  W.  339;  Hume  v.  Des  Moines, 
148  Iowa,  024.  29  L.R.A.(N.e-)  126.  125 
N.  W.  84B,  Ann.  Cas.  1S12  B,  904;  Baker 
V.  Akron,  145  Iowa,  485,  30  L.R.A.(N.S.) 
619.  122  N.  W.  928;  Bheker  v.  Machovec, 
139  Iowa,  1,  110  N.  W.  1042.  And  this 
is  the  general  rule  in  this  country.  1 
Cooley,  Torts,  3d  ed.  1906,  1189.  It  is  to 
be  noticed  that  the  case  before  us  doea 
not  involve  the  ordinary  question  of  drain- 
age. The  common  enemy,  surface  water, 
had  been  accumulated  on  the  lands  of 
defendants  in  large  quantities  so  as  to 
constitute  an  immediate  menace  and  mis- 
chief, and  the  defendants  bad  no  right  to 
free  themselves  of  the  natural  consequence 
of  this  invasion  by  a  hostile  force  by  trans- 
ferring the  menace  and  mischief  to  the  land 
of  plaintiff,  who  was  wholly  ianfltsnt  of  any 
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wrong  ia  the  nutter,  io  u  to  atnte  him  the 
ume  tind  And  quantity  of  injury  u  tbftt 
■itli  which  defendknti  were  threatened.  It 
wmH  hardly  be  pretended  that,  if  a  herd 
<f  cattle  wer«  devastating  the  cropa  of  one 
ludowaer,  be  would  have  the  right,  for 
tic  pnipoae  of  averting  further  damage  to 
kinself,  to  open  a  partition  fence  and  drive 
tLrm  on  tbe  land  of  an  adjoining  proprietor 
wlu>  waa  iu  no  waj  at  fault,  witli  the  result 
of  earning  to  bim  the  some  Icind  of  injury 
vhich  the  former  was  aeelting  to  avert. 
rbc  accumulated  surface  water  waa  not 
mere  surface  water  in  the.  ordinary  sense, 
tut  it  waa  m,  present,  active  foe,  constrained 
for  the  time  being  on  the  lands  of  defend- 
ant^ thT«Kteniug  unusual  and  extraordi- 
nary danger  to  someone,  and,  aa  turned 
iooM  apon  the  plaintiff's  land,  it  was  not 
ordinary  surface  water,  but  a  body  of  water 
which,  by  its  accumulation,  had  become  an 
dlraordinary  menace. 

Cannael  argue  that  the  highway  embank- 
ment without  proper  opening*  was  a  nui- 
UDce  irhich  the  defendants  might  rightfully 
abate  by  their  own  action;  hut  we  find  no 
uithority  for  so  abating  a  nuisance  as  to 
liiTDW  the  resulting  injury  upon  someone 
«be  wtto  U  in  no  way  at  fault  for  its  szist-' 
eoee.  Tbe  act  of  the  defendants  was  not 
u  instinctive  and  involuntary  act  in  avoid- 
isg  tbe  injury  threatened  in  a  sudden  emer- 
ZTBcy,  aa  in  tbe  celebrated  "squib  case"  of 
■vott  T.  Shepherd,  Z  W.  Bl,  862,  3  Wils. 
10],  but  it  was  a  wilful  and  deliberate  act, 
calculated  to  throw  upon  the  plaiutilT,  an 
innocent  p«rty,  the  very  injury  with  which 
dEfendants  were  threatened.  This  wilful 
isd  deliberate  act,  and  not  the  original 
mastnietion  of  the  highway  embankment, 
■hi<^  might  or  might  not  be  injurious  to 
idjoiuing  landowners,  depending  upon  cir- 
cnmBtancea  which  should  subsequently  arise, 
•as  tbe  proximate  cause  of  the  injury  to 
•-be  plaintiff.  See  1  Cooley,  Torts,  3d  ed, 
1«)6,  101.  In  the  case^before  ui  the  situa- 
tion was  simply  this:  Regardless  of  the 
lesponsibility  for  the  original  construc- 
tion of  the  highway  embankment  without 
tbe  openings  through  it  which  should  have 
been  placed  there,  the  lands  of  defendants 
aod  others  were  covered  with  water  which 
had  acciunulated  aa  the  result  of  a  heavy 
rainfall.  Defendant  desired  to  relieve  their 
land  immediately  of  this  water,  and  they 
cut  openings 'in  the  embatikment  with  the 
inteotion  that  the  water  should  thereby 
be  east  on  the  land  of  plaintiff  otherwise 
than  as  it  would  have  been  cast  upon  hia 
land  if  the  openings  had  been  previously 
Biade  in  the  embankment,  with  a  full  knowl- 
edge that  damage  would  result  to  him  simi- 
lar to  that  which  they  were  seeking  to 
avoid  by  making  the  openings.    Under  such 


circumstaneea,  it  seems  to  us  there  can  be 
no  question  as  to  the  wrongfulness  of  de- 
fendants' acts  and  their  consequent  liability 
for  the  damage  resulting  to  the  plaintiff. 

2.  The  defendant  Schwertley  filed  an  an- 
swer in  his  own  behalf,  disclaiming  any 
participation  iu  the  acts  of  the  other  de- 
fendants. But  the  other  defendants  filed  a 
joint  answer,  denying  their  liability.  No 
question  was  raised  on  the  trial  as  to  the 
liability  of  any  one  of  the  other  defend- 
ants, if  a  wrong  was  done  by  any  of  them. 
Under  these  circumstances,  the  court  did  not 
err  in  submitting  to  the  jury  tbe  issue  as. 
to  the  joint  liability  of  all  the  defendants 
save  Schwertley,  and  requiring  them  to  find 
specifically  only  aa  to  his  participation  in 
tbe  wrong  which  occasioned  the  injury  to 
plaintiff.  The  verdict  was  against  Schwert- 
ley and  all  the  other  defendants  as  joint 
wrongdoers,  and  there  is  no  specific  com- 
plaint ss  to  defendant  Schwertley.  The  con- 
tention now  made,  that  the  evidence  tended 
to  show  that  some  of  the  defendants  other 
than  Schwertley  did  not  participate  in  the 
joint  wrong,  cannot  now*  be  considered- 
There  was  suflScient  evidence  to  sustain  a 
verdict  Against  all,  and  no  issue  was  raised 
as  to  the  individual  liability  of  the  other 
defendants. 

3.  There  is  some  contention  on  the  part 
of  counsel  for  appellants  that  the  court 
erred  in  rulings  relating  to  the  admissi- 
bility of  evidence  as  to  measure  of  dam- 
ages. There  is  no  complaint  as  to  the 
general  rule  ie<;ognixed  by  the  court,  that 
plaintiff,  a  tenant  with  right  of  occupancy 
for  only  one  year,  should  be  allowed  to  re- 
cover, if  anything,  the  difference  in  the 
value  of  his  crops  in  the  condition  e>:ist- 
ing  just  before  the  flood  and  the  condition 
which  existed  after  the  flood:  and  the  only 
questions  raiaed  in  this  respect  are  as  to 
whether  the  witnesses  were  euBlciently 
limited  in  the  scope  of  their  testimony. 

One  witness  was  allowed  to  state  the 
condition  of  plaintiff's  growing  corn  in  the 
latter  part  of  June  and  others  to  testify  as 
to  its  condition  about  the  middle  of  August. 
But  such  testimony  was  part  only  of  the 
general  description  of  the  plaintiff's  com 
crop,  which  tendrd  to  ahow  that,  until  it 
was  submerged  by  water  on  the  6th  and  7th 
of  July,  it  was  good  crop,  and  that,  as  the 
result  of  being  thus  submerged,  it  was  ol- 
most  destroyed;  the  damaged  condition  in 
August  being  the  natural  consequence  of  tlie 
flood  caused  by  defendants'  acts.  Witnesses 
might,  therefore,  properly  testify  as  to  what 
the  value  per  acre  of  the  crop  was  in  June, 
and  what  its  value  per  acre  was  in  August; 
the  diminution  in  value  appearing  plainly 
to  have  been  due  to  the  flood,  and  to  no 
other  cause.     Such   evidence   wouM   enable 
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tha  jury  to  Mj  what  the  diSerence  in 
value  of  the  crop  naa  immediatel;  preced- 
ing »od  imraediatel;  following  the  damage 
by  flood.  Tbe  value  per  acre  of  the  crop  aa 
it  wta  Just  b«fora  th«  flood  might  properlj 
be  testified  to  b;  a  nitneae  familiar  with 
the  amount  of  grain  which  tbe  asoal  crop 
wonid  yield,  and,  aa  compared  with  this 
estimate,  he  might  properly  testify  as  to 
the  aetaal  yield  of  tlie  portion  of  tbe  crop 
which  had  been  dama^d;  it  appearing  that 
tbe  diminution  wa«  due  to  the  flood.  These 
suggestions  are  sufficient  to  meet  tha  conten- 
tions of  counsel  for  appellants  without 
'speciflcally  setting  out  the  queationa  and 
aoBwera  of  the  various  witneBsea.  The  rul- 
inga  of  the  court  as  to  the  admisBibili^ 
of  tbe  evidence  relating  to  measure  of  dam- 
ages are  fully  supported  by  tbe  views  ex- 
pressed in  Jefferis  v.  Chicago  4;  N.  W.  R. 
Co.  147  Iowa,  124,  124  N.  W.  3B7,  if  it  is 
borne  in  mind  that  there  was  no  con- 
troversy under  tbe  evidence  as  to  tbe  dam- 
aged condition  of  the  crops  aa  they  existed 
after  tbe  flood  being  due  to  that  cause. 

We  flnd  no  error  in  the  record,  and  tbe 
judgment  is  affirmed. 
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J.   M.    BOYER 


(86  Kan.  442,  121  Fac.  329.) 

Insaruioe  —  hall  —  dela;    In    policy  — 

■lability. 

Under  the  facts  of  this  esse,  it  is  held 
that  a  hail  insurance  company  which  is- 
sued a  policy  on  a  crop  of  growing  corn 
the  day  after  it  was  destroyed  by  a  bail- 
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storm  is  liable  in  damages  for  the  amount 
of  the  insurance  which  would  have  been  in 
force  before  the  storm  had  its  aoliciting 
agent  not  delayed  for  an  unreasonable 
length  of  time  bo  forward  the  application 
on  which  tbe  policy  was  issued. 

{February  10,  1912.) 

APPEAL  by  defendant  from  s  jadgment 
of  the  District  Court  for  Jewell  Coun- 
ty in  plaintiffs  favor  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
caused  hf,  the  negligence  of  defendant's 
agent  in  not  forwarding  plaintiff's  applica- 
tion for  ball  insurance  promptly.    Affirmed. 

Statement  by  Bnrch,  J.: 

The  plaintiff  sued  the  defendant  for  dam- 
ages occasioned  by  the  negligence  of  its  so- 
liciting agent  in  not  forwarding  the  plain- 
tiff's application  for  hail  insurance  prompt- 
ly, in  consequence  of  which  the  policy  was 
not  issued  until  after  the  property  sought 
to  be  insured  was  destroyed. 

Tbe  court  made  the  following  findings  of 
fact   and   conclusions   of   law: 
Findings  of  Fact 

"(1)  The  defendant  was,  at  the  time  of 
the  happenings  mentioned  below,  a  corpora- 
tion existing  under  the  laws  of  the  state 
of  Minnesota. 

"(2)  The  defendant  W.  P.  Woody  was. 
at  tbe  time  of  tbe  issuance  of  the  policy 
of  insurance  hereinafter  mentioned,  an  agent 
of  tbe  said  company,  authorized  to  solicit 
applications  for  insurance,  to  collect  pre- 
miums, and  to  forward  applications  to  tlit 
defendant  insurance  company  at  Waseca. 
Minnesota,  for  approval  or  rejection  by 
said  company. 

"(3)  On  the  7th  day  of  July,  190B,  plain- 
tiff, J.  M.  Boyer,  was  tbe  owner  of  100 
acres  of  growing  corn,  50  acres  of  which 
was  situated  in  section  21,  township  5 
south,  of   range   S   west  of  the  sixth   prin- 


f/ote. -^  LiaMllty  of  insurance  componv 
for  negligent  delay  in  panning  upon 
or  iaawfoff  poNey  until  after  lose. 

The  question  as  to  the  effect  of  delay  in 
passing  upon  applications  for  insurance  is 
covered  in  the  note  to  Northwestern  Mut. 
L.  Ins.  Co.  v.  NeafuB,  38  L.R.A.[N.S.) 
1211.  In  the  cases  there  dealt  with  tiic 
question  presented  was  whether  tbe  insurer 
could  be  held  liable  as  upon  a  contract  of 
insurance;  that  is,  whether  a  delay  in  pass- 
ing upon  the  appliention  would  amoinit  to 
an  acceptance  of  the  risk  which  would  hind 
the  insurer.  In  Boyeb  v.  State  Fabmekb' 
Mut.  Hail  Inb.  Co.,  however,  it  was  sought 
to  hold  the  insurer  liable,  not  upon  a  con- 
tract  of  insurance,  but  because  of  the  nejcli- 
gence  of  its  agent  in  failing  to  forward  the 
application  within  a  reasonable  time.  But 
40  L.E.A.(N.S.) 


one   case   dealing   with   that   question    has 
been  disclosed. 

In  Walker  v.  Farmers'  Ins.  Co.  61  Iowa, 
679,  2  N.  W.  683,  the  trial  court  instructed 
the  jury  that  if  they  found  that  the  person 
who  received  the  application  for  insurance 
was  an  agent  with  limited  and  restricted 
authority,  having  power  only  to  receive  and 
forward  applications  to  the  company  for  it^ 
approval  or  rejection,  tlien,  as  such,  lie 
would  be  held  to  the  use  of  drdinary  diti 
Rence,  and  the  company  would  be  liable  for 
Ilia  negli);ence  in  th^  performance  of  such 
duty,  and  if  he  neglected  to  forward  the 
application  witliin  a  reasonable  time,  con- 
sidering all  the  circumstances,  the  company 
would  be  liable  for  any.  loss  occasioned  by 
such  nejilect.  This  instruction  was  held 
>neoua  in  that  CORC  on  tbe  ground  that 
issue   of  negligence   was   raised   by   the 
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eipal  meridimn,  and  50  acrca  situated  in 
■ection  £1,  towDship  S  south,  of  range  9 
wMt  of  tbe  lixth  principal  meridian. 

"(4}  On  the  7th  day  of  July,  1B09,  uid 
W.  P.  Woody  went  to  the  farm  of  the 
plaintiS',  and  toolc  his  applicatinn  lor  the 
in^uranee  of  the  com,  above  mentioned,  for 
the  purpose  of  injuring  it  against  danlage 
from  bail,  the  limit  of  the  amount  of  such 
tnauranea  being  {1,000;  the  premium  for 
8uch  insurance  being  the  sum  of  (60. 

"(S)  During  the  negotiations,  the  plain- 
tiff iafoTmed  Woody  that  he  could  pay 
cash  or  give  bis  note;  but  it  would  be  more 
cooveuient  to  give  bis  nota.  This  vas 
agned  to  by  aald  Woody. 

"(S)  The  crop  of  corn  was  exeeptionally 
^ood,  and  plaintiff  also  informed  said 
Woody,  in  effect,  that  he  desired  the  ap- 
ptitation  forwarded  at  once,  as  he  had  a 
fine  crop  of  corn  and  did  not  wish,  to  lose 

"(7)  The  application  was  then  drawn 
ap  and  the  note  was  executed,  made  pay- 
able to  tbe  order  of  W.  P.  Woody,  which 
WIS  done  for  tbe  convenience  of  Woody  in 
liaving  it  discounted. 

"(SI  Woody  had  never  been  expressly 
■ntborized  to  accept  notes  in  payment  of 
pTiminms;  but  it  had  been  his  habit  to 
lake  them  and  hare  them  diseountcd,  and 
lend  in  the  cash  with  the  application. 

"(9)  Woody**  residence  and  plaee  of  bnsi- 
■less  were  in  Cawlcer  City,  Mitchell  coun- 
ty, Kansas.  He  arrived  in  Cawker  City 
about  7  o'clock  in  the  evening.  On  the  Bth 
dif  of  July,  at  about  9  o'clocic  in  the  morn- 
ing, he  took  tbe  note  to  a  bank  in  Cawker 
(■ity  to  sell  it  and  have'  it  discounted; 
but  the  bank  declined  to  purchase  it.  He 
krpt  it  in  his  poeaession  all  that  day,  and 
nn  tbe  Bth  day  of  July  he  drove  over  to 
tilt  town  of  Glen  Elder,  situated  in  the 
ume  county,  and  there  oSered  the  note  for 
Mie  and  diacoiint  at  two  banks,  and  they 


declined  to  purchase  it.  He  returned  to 
Cawker  City,  and  on  the  10th  day  of  July 
lie  endeavored  to  dispose  of  it  to  other  par- 
ties, who  declined  to  purchase  it,  and  on 
the  night  of  the  10th  day  of  July,  1B09, 
he  sent  the  note  and  the  application  to  the 
defendant  company,  where  it  arrived  on 
the  12th  day  of  July,  1(K>0.  He  bad  also 
taken  the  application  of  A.  T.  Boyer  and 
Charles  Boyer  for  insurance  on  growing 
crops  owned  by  them  separately,  and  had 
taken  their  notes  in  payment  of  the  pre- 
miums thereon.  He  sent  all  tbree  of  these 
notes  and  the  applications  at  the  time  of 
sending  the  application  and  note  sf  plain- 
tiff, and  in  hia  letter  informed  the  com- 
pany 'that  he  would  stand  for  the  collec- 
tion' of  the  notes;  that  they  owned  flSO 
acres  of  very  fine  land  in  Jewell  county, 
Kansas,  but  were  in  debt  a  good  deal;  and 
that  they  bad  given  a  first  lien  on  IBS 
acres  of  aa  fine  com  as  could  be  seen  in 
the  county,  and  which  was  tasseling  ont  In 
fine  shape. 

"(10)  The  note,  applicntion,  and  letter 
were  received  by  the  secretary  of  the  com- 
pany,-who  made  no  objection  because  the 
application  was  not  accompanied  by  the 
cash,  and  on  the  13th  day  of  July,  IBOD, 
the  policy  of  insurance,  which  is  marked 
'Exhibit  A,'  and  appears  as  such  in  the 
petition  of  plaintiff,  was  issued  to  the 
plaintiff,  and  the  other  policies  issued  to 
A.  T.  Boyer  and  Chnrles  Boyer. 

"(11)  The  applicBtion  of  the  plaintiff  on 
which  such  policy  was  issued  is  the  one 
marked  'Exhibit  B'  in  plaintiff's  petition. 
A  copy  of  the  by-lawa  was  printed  on  the 
policy  so  issued,  and  forms  a  part  of  the 
contract  under  which  said  policy  was  to  lie 
so  issued. 

"(12)  That  had  said  application  and 
note  t>een  forwarded  on  the  night  of  the 
7tb,  or  on  the  morning  or  night  of  tbe 
8th  of  July,   which   could   have  been  done. 


pfetdings,  the  court  saying:  "It  may  be, 
but  tbe  point  we  do  not  decide,  that  de- 
(•Ddint  is  liable  for  the  neglect  of  its  agent, 
u  contemplated  in  this  instruction;  but 
ID  order  to  recover  for  such  negligence  tlie 
ictian  must  be  based  thereon  and  the  peti- 
lim  must  so  declare.  The  petition  in  this 
!ut  declares  upon  a  contract  for  insurance. 
TbtB  instruction  contemplates  liability  of 
defendant  on  account  of  the  negligence  of 
dtfendant's  agent  in  not  forwarding  to  de- 
fFRdant  the  application  and  other  papers. 
!(a  iisoe  as  to  negligence  was  raised  by  the 
ptndingB.  Tbe  court,  therefore,  erred  in 
iDbmitting  to  the  jury  by  this  instruction 
the  question  of  the  agent  s  negligence." 

Although  the  instruction  in  the  foregoing 
tue  was  there  improper  because  no  issue 
ol  negligpnee  had  been  joined,  it  appears 
tabe  perfectly  sound  as  a  legal  proposition, 
40  UIA,(nX) 


Ab  there  suggested,  the  question  of  what 
is  a  reasonable  time  for  forwarding  the  ap- 
plication would  vary  with  the  particular 
circumstances  of  each  case.  For  example, 
what  might  be  found  to  be  a  reasonable 
time  for  forwarding  an  application  for  fint 
or  life  insurance  might  not  be  a  reasonable 
time  in  a  ease  involving  an  application  for 
hail  inRurance  which  was  made,  as  in  Boyeb 
V.  St.\tb  Fabmer3'  Mut.  Hail  Ins.  Co.,  at 
a  time  when  a  loss  might  be  expected  mo- 
mentarily. But  whatever  the  decisicHi  of 
the  jury  may  be  on  this  question,  it  can- 
not be  doubted  that  the  proposition  that  an 
insurer  should  be  held  liable  for  a  loss 
sustained  by  an  applicant  for  insurance  be- 
cause of  the  negligence  of  the  insured's 
af^nt  in  failing  to  forward  the  application 
within  a  reasonable  time  ia  sound. 

J.  T.  W. 
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instetd  of  on  the  10th,  they  would  hftve 
been  received  by  the  company  and  the  pol- 
icy  would  have  bees  iBaued  to  plaintiff  be- 
fore the  destruction  of  liis  crop  of  corn  be- 
low mentioned.  But,  conBidering  the  criti- 
cal situation  of  the  corn,  the  danger  of 
hail  from  [in]  July  and  August,  and  the 
limited  number  of  daya  the  insurance  was 
to  run,  together  with  all  the  other  circum- 
atanceg  in  thia  case,  the  court  finds  that 
the  said  ^ent  held  said  application  an  un- 
reasonable length  of  time,  and  on  auch  ac- 
count the  application  waa  not  paased  upon 
by.  the  company  until  July  12,  190B. 

"(13). On  the  11th  day  of  July,  at  3:30 
o'clock,  A.  It.,  a  violent  hailstorm  a  wept 
over  the  country  and  totally  destroyed  the 
crop  of  100  acres  of  corn  described  in  the 
policy  so  issued  to  the  plaintiff. 

"(14)  The  value  of  the  crop  of  corn  so 
destroyed  was  at  least  91,S00. 

"(16)  On  the  12th  day  of  July,  1009, 
the  plaintiff  made  afRdavit  of  hi  a  loss, 
which  be  sent  by  United  States  mai!  to  the 
proper  parties,  aa  designated  in  the  policy 
of  Insurance,  and  afterward,  on  the  16th 
d»y  of  July,  1909,  be  made  further  and 
formal  proof  of  loss,  aa  required  by  the 
policy  of  insurance,  and  deposited  it  in  the 
United  States  mail,  sending  it  by  registered 
letter  to  said  company,  and  within  the 
time  required  by  the  policy  of  insurance. 

"(16)  The  company  has  refused,  and  be- 
fore the  bringing  'of  this  action  refused, 
and  still  refuses,  to  pay  for  the  destruc- 
tion of  said  crop  or  any  part  thereof. 

"(IT)  Section  16  of  the  by-laws  provided 
that  'the  application  and  policy  and  the 
by-laws  of  this  company  now  in  force,  or 
as  hereafter  enacted,  constitute  the  entire 
contract  between  the  company  and  ita  mem- 
bers, and  no  agent  is  authorized  to  enter 
into  any  agreement  which  alters  said  con- 
tract in  any  particular.' 

"(18)  While  the  company  did  not  ex- 
pressly authorize  the  agent.  Woody,  to  ac- 
cept notes  in  payment  for  premiums,  yet 
they  notified  their  agents,  including  Woody, 
that  if  they  should  find  difficulty  in  dis- 
counting notes  taken  that  the  company 
would  refer  them  to  a  bank  that  would,  and 
it  is  apparent  many  such  notea  were  taken. 
and  in  that  way  the  company  encouraged 
its  agents  to  take  notes  in  payment  of 
premiums;  and  this  ia  why  Woody  took  the 
note  payable  to  himself,  inatead  of  the  com- 
pany. 

"(19)  The  company  had  cautioned  the 
agent,  Woody,  never  to  aend  notes  when 
tbey  could  be  discounted. 

"(20)  The  plaintiff  believed  the  agent, 
Woody,  had  authority  to  accept  the  note 
in  p;iyiiicnt  of  the  premium,  and  had  no 
notice  to  the  contrary,  save  and  except 
40  L.ILA.(N.S.) 


'  such,  if  any,  aa^  is  imparted  by  the  matters 
contained  in  the  application  of  the  plain- 
tiff and  the  policy  iaaued  to  the  plaintiff;- 
and  plaintiff  had  no  notice  that  there 
would  be  any  attempt  to  disc»unt  or  sell 
the  note  before  forwarding  the  application. 

"(21)  The  policy  issued  to  the  plaintiff 
was  so  issued  July  12,  1909,  and  tor  a  term 
ending  on  the  16th  day  of  September,  1909. 

"(22)  A  bank  in  Waseca,  Minnewtta,  ia 
the  same  city  wherein  the  home  office  of 
the  company  was  situated,  had  sent  a  letter 
to  the  agent.  Woody,  informing  him  that 
when  notes  were  taken  for  premiums  for 
policies  to  be  issued  by  the  defendant  com- 
pany, that  said  bank  would  purchaae  said 

"(23)  The  plaintiff  has  necessarily  been 
compelled  to  smplo;  attorneys  to  prosecute 
this  action,  and  a  reasonable  fee  for  such 
attorneys,  ttte  court  finds,  under  the  cir- 
cumstances, should  be  $200. 

"(24)  On  the  bottom  of  the  paper  upon 
which  the  application  of  the  plaintiff  for 
hail  insurance  is  written,  and  occurring  be- 
low and  after  the  signature,  appearing  in 
large  type,  as  large  as  that  in  which  the 
body  of  the  application  is  printed,  the  fol- 
lowing: 'Notice. — All  .payments  of  pre- 
miums must  be  made  by  the  assured  by 
bank  check  or  draft  payable  to  tlie  order  of 
the  State  Farmers'  Mutual  Hail  Insurance 
Company  of  Waseca,  Minnesota,  and  be  at- 
tached to  and  sent  to  the  company  with 
the  application.' 

"(26)  The  plaintiff  has  suffered  damage 
to  his  property  by  reason  of  the  destrue- 
tion  thereof  in  the  sum  of  91,200,  and  for 
$1,000  of  which  amount  the  defendant  th« 
State  Farmers'  Mutual  Hail  Insurance  Com- 
pany is  liable  to  the  plaintiff." 
Conclusions  of  Law. 

"1.  The  court  therefore  concludes  that 
the  plaintiff  is  entitled  to  recover  of  the 
defendant,  the  State  Fanners'  Mutual  Hail 
Inaurance  Company,  the  sum  of  '  81,200 ; 
that  this  liability  does  not  arise  from  any 
contract  of  insurance,  but  arisea  aolely  and 
on  account  of  the  failure  of  the  agent. 
Woody,  to  forward  the  application  within 
a  reasonable  time  to  the  said  company ; 
and  upon  what  the  court  in  thia  case 
deems  to  be  such  negligence  on  the  part 
of  the  said  agent,  the  judgment  to  be  ren- 
dered in  thia  caae  is  baaed." 

Messrs.  C.  L.  Kagey  and  R.  H.  Ander- 
son for  appellant. 

Messrs.  C.  H.  Hlgley,  J.  B.  BoTer,  ajid 
R.  C.  FosUethwalte  for  appellee. 

Burch,  J.,  delivered  the  opinion  of  tbe 

The  greater  part  of  the  brief  for  the  de- 
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fEDdmnt  is  d«Tot«d  to  ■rgutnents  which  re- 
lite  to  the  agent's  lack  of  authority,  under 
Uie  restrictiaoB  placed  upon  li[ui,  to  efTect 
4  contrmci  of  insurance,  and  to  the  neoeB- 
eity  for  «n  acceptance  of  the  application  as 
a  ««B)litioii  precedent  to  tbe  formation  of 
*  eoatraet  of  insurance.  Man^  authorities 
■re  cited  npaa  these  subjects,  including 
those  decisians  which  hold  that  unTeason- 
■!)le  delay  in  acting  upon  an  application 
docs  not  constitute  acceptance  and  does 
aot  warrant  »  preanmption  of  acceptance. 
The  eaurae  of  the  inquiry  in  this  case  ties 
in  a  different  direction.  This  is  not  a  suit 
<n  a  contract  of  insurance,  and  the  judg. 
■nent  does  not  rest  upon  the  breach  of  such 
a  contract.  The  position  of  the  plaintiff 
and  of  the  district  court  is  that,  under  the 
peculiar  conditions  surrounding  the  trans- 
action, the  agent  should  have  forwarded 
the  plaiotifTB  appHcation  promptly  for  ac- 
ceptance or  rejection;  that  the  application 
would  have  been  accepted  if  l>e  li&d  done 
to,  and  a  contract  of  insurance  would  have 
been  eoneummated,  protecting  the  plaintiff 
frotn  the  loss  which  occurred;  that  the  neg- 
ligence of  the  agent  in  not  forwarding  the 
application  until  it  was  too  late  for  the 
acceptance  of  it  to  be  of  any  benefit  to  the 
plaintiff'  was  the  negligence  of  the  com- 
pany; and  consequently  that  the  company 
wTonftfully  deprived  the  plaintiff  of  the  in- 
demnity he  should  have  had,  to  his  injury. 
For  all  purposes  of  taking  and  forward- 
ing tbe  application,  the  agent  was  the  com- 
pany itaelf.  He  could  negotiate  an  appli- 
cation for  insurance,  based  upon  cash,  upon 
the  applicant's  note,  or  upon  any  other 
lemu,  precisely  as  the  board  of  directors 
•rf  the  company  might  have  done.  The 
option  exereieed  by  the  agent  to  take  a 
note,  instead  of  the  cash,  which  be  might 
have  received  (finding  No.  5),  was  an  -op- 
tion exercised  by  his  principal.  He  ooutd 
dispense  with  a  bank  cheek  or  draft  (find- 
ing No.  24)  as  an  essential  feature  of  the 
application,  and  whatever  the  arrangement 
with  the  applicant  might  be,  it  was  the 
agent's  duty  to  present  it  for  acceptance 
or  rejection  to  the  officer  or  officers  holding 
tbe  rcBerved  power  to  determine  whether 
or  not  a  polity  should  be  issued.  The 
agency  relation  of  insurance  solicitors  to 
the  insurer  and  the  person  solicited,  and 
the  authority  of  such  agents  over  the  sub- 
ject of  tbe  application,  are  full;  discussed 
in  the  case  of  Pflester  v.  Missouri  State  L. 
Ina.  Co-  85  Kan.  »7,  116  Pac.  246,  and  the 
rule*   of  law   there  stated   are   applicable 

When  tbe  application  waa  solicited  by 
tbe  agent,  the  danger  period  of  the  corn- 
growing  season  had  been  reached,  and  early 
action,  whereby  the  risk  of  injurv  might 
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he  shifted  to  the  defendant,  waa  a  matter 
of  much  consequence  to  the  plaintiff.  The 
application  was  given  for  the  purpose  of 
transmission  to  the  defendant's  headquai^ 
ters,  and  not  that  it  might  be  retained  by 
the  agent  and  carried  about  in  bis  pocket. 
The  defendant  itaeU  ncognised  the  necei- 
ity  for  ezpeditiousncss  in  a  letter  of  in- 
structions to  tbe  agent,  which  was  intro- 
duced in  evidence,  and  which,  no  doubt, 
was  regarded  by  the  court  as  quite  ma- 
terial, when  considering  the  matters  cov- 
ered  by  finding  No.  12.  A  portion  of  the 
letter  reads  as  follows:  "Special  Notice. —  ■ 
Send  all  applications  promptly,  because 
there  is  no  liability  of  the  company  until 
the  application  is  received  and  approved  by 
us."  It  is  fair  to  presume  that  likelihood 
of  the  destruction  of  the  plaintiff's  com  by 
hail  induced  the  very  high  rate  of  premium 
demanded  for  the  brief  term  of  the  insur- 
ance, in  this  cose  6  per  cent  on  Sl.OgO,  or 
5  per  cent  of  the  full  value  of  the  crop  at 
the  time  of  the  negotiations.  There  naa 
sufficient  danger  to  the  plaintiff  to  be  ap- 
prehended from  delay  in  closing  the  trans- 
action that  a  reasonably  prudent  business 
man,  guided  by  the  considerations  which 
ordinarily  Tegulat«  conduct,  would  have 
acted  with  diligence.  If  the  agent  only  be 
considered,  it  is  clear  enough  that  he  would 
be  liable  if  his  negligent  retention  of  the 
application  prevented  its  timely  acceptance. 
Since  he  was  merely  the  arm  of  the  de- 
fendant, the  obligation  resting  upon  him 
was  the  obligation  of  the  defendant.  There- 
fore the  duty  of  the  defendant  to  secure 
prompt  tranamiBsion  of  the  application  from 
the  solicitor's  field  to  the  central  office  is 
quite  apparent.  Whether  or  not  the  delay 
in  this  case  was  unreasonable  was  a  ques- 
tion of  fact  for  the  trier  of  the  facts,  and 
■I  it  is  presented  here  is  not  one  of  law 
for  this  court. 

It  is  claimed  that  the  finding  that  a 
policy  would  have  been  issued  before  tbe 
corn  was  destroyed,  had  th^  application 
been  forwarded  promptly,  ts  not  sustained 
by  the  evidence.  Tbe  finding  is  sufficiently 
sustained  by  the  proof  that  the  applica- 
tion was  immediately  approved  upon  its 
arrival  at  the  defendant's  office,  and  a  pol- 
icy was  issued  accordingly,  taking  effect  at 
noon  of  the  same  day.  The  position  of  tbe 
defendant  was  that  its  hailstorm  business 
was  conducted  on  a  cash  basis  only,  and 
its  witnesses  supported  this  position  by 
some  interesting  testimony.  Tbey  stated 
that  premiums  must  be  paid  in  cash;  that 
promissory  notes  are  never  accepted;  that 
the  defendant  wos  not  Interested  in  the 
plaintiff's  note,  and  did  not  know  what 
became  of  it;  and  that  the  defendant  was 
oiil,v    interested    in    a   cash   settlement   for 
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tha  policy, — all  in  face  of  the  proof  that 
three  policies  at  least  (finding  No.  10) 
were  lasued  on  July  12th  without  cash,  and 
without  heaitation  or  objection. 

It  is  said  that  the  plaintiff  invited  delay 
I^  giving  his  note,  instead  of  paying  cash. 
Findings  6  and  6  dispose  of  this  conten- 
tion, and  they  are  abundantly  sustained 
by  the  evidence.  It  is  further  said  there  is 
no  evidence  that  the  plaintiff  did  not  know 
the  agent  would  attempt  to  sell  the  note 
before  sending  in  the  application.  The 
plaintiff  did  not  testify  in  so  many  words 
that  he  had  no  such  knowledge;  but  the 
evidence  is  quite  conclusive  that  he  be- 
lieved he  had  paid  bis  premium,  and  that 
tlw  application  would  go  forward  immedi- 
ately. Other  criticisms  of  the  findings  of 
fact  are  either  invalid  or  immaterial.  Cer- 
tain evidence  objected  to  was  admissible 
under  the  decision  in  the  case  of  Ffiaater 
V.  Missouri  State  L.  Ins.  Co.  supra. 

The  judgment  of  the  District  Court  is  af- 
flnnecL 
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Voter  —   residence 

1.  A  student  is  not  prevented  from  gain- 
ing a  residence  for  voting  purposes  at  the 
place  where   he   is  attending  school,   by   a 


constitutional  provision  that  no  elector  shall 
be  deemed  to  have  gained  or  lost  a  residence 
while  in  attendance  at  any  seminary  of 
learning,  it  he  goes  to  the  college  town  for 
the  purpose  of  establishing  bis  residence 
there,  although  an  incidental  purpose  is  to 
take  advantage  of  the  educational  resources 
of  the  town. 
Same  —   illecal   votins  —   necessitj  of 

criminal  intent, 

2.  Criminal  intent  is  a  necessary  element 
of  conviction  for  violation  of  the  statute 
against  ill^^al  voting. 

<M^  3,  1912.) 

EXCEPTIONS  by  defendant,  before  sen- 
tence, to  rulings  of  the  Circuit  Court 
for  Calhoun  County  in  a  proceeding  char- 
ging him  with  illegal  voting,  which  re- 
sulted in  hij  conviction.    Sustained. 

Statement  by  Ottrander,  J.; 

Respondent  is  unmarried,  twenty-seven 
years  of  age,  and,  bom  in  Canada,  is  a 
naturalized  citizen  of  the  United  States. 
His  father,  an  itinerant  Methodist  clergy- 
man, is  not  a  citizen  of  the  United  States, 
though  living  in  Michigan.  From  Canada 
respondent  came  to  Whittomore,  Michigan, 
but  just  before  going  to  Albion,  Michigan, 
in  September,  1905,  be  was  teaching  school 
in  the  township  of  Burley,  Iosco  count;, 
Michigan,  where  he  was  registered  as  an 
elector  and  voted.  He  has  not  lived  with 
his  parents  for  twelve  years  and  has  sup- 
ported himself  since  be  was  fifteen  years 
of  age.  When  he  left  Iosco  county,  he  did 
so  without  expecting  ever  to  return,  and 
his  name  was  stricken  from  the  registra- 
tion book.     At  Albion  he  registered  at  the 


Note.  —  Aoittiiring  residence  a»  a  voter 
while  attendlna  school  or  pubHo  tn- 
•tltutfon. 

Earlier  cases  on  the  point  here  annotated 
may  he  found  in  the  note  to  Wolcott  v.  Hol- 
comb,  23  L.R.A  21G. 

As  to  whether  residence  as  a  qualification 
of  voters  means  dornicil,  see  note  to  Ander- 
son T.  Palmer  Transfer  Co.  IS  L.R.A.{N.S.) 
709. 

Most  of  the  stale*  from  which  eases  are 
cited  in  this  note  have  a  constitutional  pro- 
vision which  reads:  "For  the  purpose  of 
voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  tlie 
service  of  the  United  States,  nor  while  en- 
gaged in  the  navigation  of  the  waters  of 
this  state,  or  of  the  United  States,  or  of 
the  high  seas;  nor  while  a  student  at  any 
seminary  of  learning;  nor  while  kept  at 
any  almshouse  or  other  asylum  at  public 
expense;  nor  while  confined  in  any  public 
prison."  So  that  in  this  note,  whenever  a 
constitutional  provision  is  referred  to,  the 
reference  is  to  the  one  just  quoted. 
«  L.ILA.(N.S.) 


The  courts,  however,  generally  take  the 
view  that  while  the  constitutional  provision 
prevents  one  from  acquiring  a  voting  resi- 
dence by  reason  of  the  circumstances  named, 
it  does  not  prevent  one  otherwise  within 
its  purview  from  acquiring  such  a  residence 
by  reason  of  other  circumstances. 


Inmates  of  soldiers'  homes,  or  occupant*  of 
government  posts. 

In  Stewart  v.  Kyser,  106  Cal.  459.  39  Pac. 
19,  it  is  held  that  such  a  constitutional  pro- 
vision as  is  stated  supra  does  not  prevent 
one  who  gives  up  a  former  residence  and 
enters  a  veterans'  home  with  the  purpose  of 
forever  making  it  his  home,  from  acquiring 
a  voting  residence  in  the  precinct  where  tite 
home  is  located. 

And  in  Cory  v.  Spencer,  67  Kan.  M8,  63 
L.R.A.  275,  73  Pac.  020,  which  case  square- 
ly overrules  Lawrence  v.  Leidigh,  68  Kan. 
594,  62  Am.  St.  Rep.  631,  60  Pae.  600,  it 
was  held  that  such  a  provision  does  not  pre- 
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w]itge  M  »  Tceident  of  tlie  city.  H«  haa 
Und  there  eontinuotul;,  in  the  tliird  ward, 
rhtn  ha  is  r^aUred  as  an  elector  and 
Tben  he  voted  for  fire  years.  His  per- 
[Buinit  addresa  since  September,  190G,  has 
been  Albion,  Hich^an,  and  during  that 
one  be  baa  earned  his  living  in  and  about 
tbe  city.  He  hka  no  deflaite  plans  for  the 
fiture.  At  the  apring  election  in  the  year 
1)11,  Kipondent'a  vote  waa  challenged,  but 
m  teceived  by  the  inspectors,  whereupon 
-'«  was  arrested,  and  in  an  inlormation 
7.]ii  in  tbe  circuit  eburt  for  the  county  of 
•.■[boon  ie  charged  with  having  voted  U- 
l^ly.  Tbe  material  facta  are  not  in  dis- 
pu.  Bespondent  teatifled  at  the  trial  that 
kii  primary  parpoae  in  going  to  Atbii 
na  to  attend  collie;  that  he  bad  been 

ne.  Tbe  court  Bald;  "He  is  as  free  as 
i  he  were  not  a  recipient  of  thin  bounty." 

ITie  vote  of  a  permanent  Inmate  of  a 
wMiera*  home  in  a  state  other  than  that  of 
Oc  county  wbere  he  vot«d  and  from  which 
tie  is  not  permitted  to  go  without  a  "fur- 
kigh"  is  properly  rejected,  notwithatand- 
mf  tbe  teatimony  of  the  party  that  he  baa 
30  intention  of  changinjr  his  residence  from 
-'*  place  where  he  voted.  Larkford  v,  Oeb- 
^rt  130  Mo.  6S1,  SI  Am.  St.  Rep.  58S,  32 
S.  W.  1127,  wherein  it  was  said:  "The 
Ttftimony  .     .    that   he   had   no   inten- 

tin  of  chanKing  hii  residence  when  he  be- 
mtt  a  member  of  the  home  or  afterward 
riT  be  taken  aa  a  mere  conclusion  of  the 
TlncM.  A  contrary  intent  may  be  gath- 
ered from  all  the  circumstanceB." 

But  in  Powell  v.  Spackman.  7  Idaho,  892, 
H  LR.A.  37g,  85  Pac.  S03,  it  is  held  that 
Fueh  a  constitutional  provision  preserves  the 
'niag  status  of  the  inmates  of  a  soldiers' 
:ta«  at  the  time  of  their  entry  thereto, 
ud  prevents  anch  Inmatea  from  acquiring 
*e  riftbt  to  vote  in  the  county  and  precinct 
^  ahich  the  home  is  located.'  To  the  same 
'fxt  is  Re  Smith,  44  Misc.  3B4,  S9  N.  Y. 
^app,  10O6. 

And  "the  fact  that  a  member  of  the 
^me  (soldiers'  and  sailors')  is  detailed  to 
pttform  certain  services,  for  which  he  re- 
fi^ti  a  compensation,  does  not  change  his. 
ftatns.  He  is  still  kept  in  the  home  at  pub- 
lic eipenae;  .  .  .  and  a  member  of  the 
^«me.  a  part  of  whose  pension  is  turned 
<wr  to  tbe  commander  .  .  .  does  not 
-  .  ,  occupy  a  relation  to  the  home  dif- 
lamt  from  that  of  the  other  inmates."  Re 
Bi^ttratiofi  of  Voters,  21  Pa.  Co.  Ct.  4T3, 
■ttertin  it  vras  also  said:  "I  do  not  hold 
Uitt  a  member  of  the  home  may  not  acquire 
•  rnidence,  for  voting  purposes,  in  that  dia- 
tret.  but  do  hold  that  to  do  so  he  must  ac- 
Tiin  inch  residence  aaide  from  that  which 
•ttachea  *s  a  member  of  the  home.  Tot  in- 
ftiDce,  a  member  of  the  home  who  has  a 
fiiaily  nay,  by  moving  such  family  into  the 
Jiitrict,  become  a  voter  therein.  So,  if 
^iteharged  from  the  home,  by  remaining  in 
tV  district  with  proper  intent,  he-  may  be- 
nme  a  voter  therein  and  remain  such  even 
«LR.A.(NA) 


for  six  years  fitting  himself  for  the  minis- 
try, and  went  to  Albion  because  ha  could 
there  obtain  an  education  and  because  there 
was  offered  there  Inducements  to  work  his 
way  through  college.  He  aaid;  "If  after 
graduating  I  should  receive  a  call  to  go  to 
some  other  place,  I  expect  I  would  go.  I 
may  receive  a  call  to  preach  in  a  church  in 
Calhoun  county,  but  not  in  Albion.  I  don't 
expect  to  in  Albion."  He  was  aaked  by  tbe 
court  the  following  question:  "Is  there 
anything  now,  or  has  there  been  anything 
during  the  past  two  years,  that  has  caused 
you  to  remain  there  except  the  fact  that 
you  are  taking  the  course  of  instructions 
provided  by  Albion  college  F"  To  which  he 
replied:  "There  is.  In  the  first  place,  the 
ecclesiastical  history  of  the  college,  and,  in 

If  again  a  member  of  the  home-  For,  if  a 
voter  in  that  district  when  entering  the 
home,  he  would,  of  course,  remain  such." 

And  the  inmates  of  a  soldiers'  home  in 
Tennessee,  the  exclusive  jurisdiction  of 
which  is  vested  in  the  United  States  gov- 
ernment, are  not  entitled  to  vote  at  t^te 
elections  notwithstanding  that  tbe  state 
statute  by  which  consent  was  given  to  the 
acquisition  of  the  site  for  the  home  pro- 
vides that  nothing  therein  shall  prevent  the 
inmates  from  voting,  as  the  legislature  could 
not  confer  the  right  of  suffrage  upon  per- 
sons whose  legal  status  is  fixed^s  nonresi- 
dents. State  ex  rel.  Lvie  v.  Willett,  117 
Tenn.  .'134,  97  S,  W.  299.  The  court  re- 
ferred to  the  fact  that  there  was  no  pro- 
vision in  the  Constitution  of  Tennessee  simi- 
lar to  that  referred  to  at  the  beginning  of  . 
tbe  note. 

But  employees  and  inmates  of  the  home, 
who  work  and  eat  both  regularly  and  ir- 
regularly therein,  but  who  have  homes  and 
families  on  the  outside  of  the  home 
grounds,  with  whom  they  spend  their  even- 
ings and  nights  and  irregularly  take  their 
jneals,  being  residents  of  the  state  and  oth- 
erwise qualified  to  vote,  arc  entitled  to 
vote  in  that  place.    Ibid. 

Inmates  of  almshouses  and  hospitals. 

In  Re  Batterraan,  14  Misc.  213.  85  N.  Y, 
Supp.  fi93,  it  was  held  that  art.  2,  J  3,  of 
the  Constitution  of  1895,  providing  that 
"for  the  purpose  of  voting  no  person  shall 
be  deemed  to  have  gained  or  tost  a  resi- 
dence" while  kept  at  any  asylum  or  institu- 
tion wholly  or  partly  supported  at  public 
expense  or  charity.  Is  prospective  m  its 
operation  and  effect,  and  if  a  residence  has 
been  already  acquired  In  any  institution  of 
the  kind  described  in  the  section,  it  will 
not  be  held  to  have  been  taken  away  by  this 
provision  of  the  Constitution.  To  the  same 
effect  is  Be  Grifflths,  16  Misc.  128,  38  N, 
Y.  Supp.  953. 

A  constitutional  provision   against  gain- 
ing a  residence  while  confined  in  a  public 
prison   applies   to   a   person   committed   to  . 
such  prison,  even  if  the  commitment  wae  livj|c 
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the  second  place,  the  opportunity  ve  get  in 
suppljing  pulpits  around  the  imniediR.t«  vi- 
oinitj'  and  attending  college  also,  and  also 
the  work  we  get  during  vacations  in  tbe 
city  at  various  employmentB  as  the  Em- 
ploymeut  Bureau  anggeats  and  diseorers  for 
UB.  Q.  Those  things  which  ;ou  liave  just 
enumerated  are  the  only  things  that  have 
caused  you  for  the  past  year  or  bo  and  are 
now  causing  you  to  continue  four  residence 
there  in  Albion.  Is  that  true!  A.  Yes, 
the  school  advantages  plus  the  opportuni- 
ties ot  earning  my  way  through."  Re- 
spondent's   motion    (or   a    directed    verdict 

r^ular  or  illegal,  and  was  made  up  on  his 
own  application;  and  consequently  he  can- 
not vote  in  the  district  where  tbe  prison  is 
located,  and  therefore  has  no  right  to  regis- 
ter therein,  notwithstanding  the  fact  that 
he  has  no  family  and  no  home,  and  made 
application  for  commitment  to  get  a  home 
and  work  in  the  prison.  People  v.  Cady, 
143  N.  Y.  100,  25  L..R.A.  3B9,  37  N.  E.  673, 
affirming  78  Hun,  61S,  28  N.  Y.  Supp.  1110. 

And  an  unpaid  helper  in  a  public  hos- 
pital, who  is  simply  an  inmate  of  tbe  hos- 
pital under  a  bare  license,  that  is,  with 
mere  permission  to  use  it  as  an  asylum, 
getting  his  board  and  lodging  for  work  he 
would  be  required  to  do,  ia  "kept"  in  tbe 
institution  within  the  constitutional  pro- 
vision, and  cannot  acquire  a  residence  for 
voting  in  Ibe  district  where  tbe  hospital 
is  situated.  People  ex  rel.  McShane  v. 
Hagcn,  164  N.  Y.  570,  68  N.  E.  1091,  affirm- 
ins  48  App.  Div.  203,  62  N.  Y.  Supp.  816, 

Neither  does  an  inmate  of  a  Samaritan 
Home  for  the  Aged  acquire  a  residence  for 
the  purpose  of  voting  in  the  district  where 
tbe  home  is  located.  Ite  Ohvetl,  165  N.  Y. 
642,  59  N.  E.  1 128,  affirming  54  App.  Div, 
630,  06  N.  Y.  Supp.  856. 

And  in  Murray's  Petition,  e  W.  N.  C.  9, 
it  was  said  of  fonner  paupers  at  an  insti- 
tution, who  get  no  money  compensation  or 
wages,  but  do  certain  work  at  the  institu- 
tion, and  are  accnrded  certain  privilej^s  in 
return  for  their  board,  lodging,  and  cloth- 
ing: "This  class  is  very  near  the  class  of 
paupers  among  whom  such  distinctions  as 
to  employment  and  privileges  may  fairly  be 
made  as  a  reward  for  superior  intelligence, 
industry,  or  good  behavior.  We  think  it 
more  in  accordance  with  the  language  and 
spirit  of  the  Constitution  to  treat  such  per- 
sons as  still  in  the  class  of  paupers.  They 
are  not  free  and  self-supporting  citizens,  and 
are  therefore  deprived,  for  the  time,  of  their 
political  privilege  of  voting." 


Students. 

The  fact  that  one  is  a  student  in  a  uni- 
versity does  not  entitle  him  to  vote  where 
the  university  is  situated,  nor  does  it  of 
itself  prevent  his  voting  there.  He  may 
rote  at  the  seat  of  the  university  if  he  has 
his  residence  there  and  is  otherwise  quali- 
40  L.R.A.{N.S.} 


was  denied,  and  the  court  advised  the  jury 
that  upon  the  undisputed  evidence  respond- 
ent could  not  have  acquired  a  residence  in 
Albion.  Pro  forma  he  submitted  the  ques- 
tion of  respondent's  K^ilt  to  the  jury,  which 
returned  the  following  verdict:  "Under 
the  direction  of  the  court  only,  we  return 
a  verdict  of  guilty."  The  cause  is  here  on 
exceptions  before  sentence- 
Messrs.  Weeks  A  Cooper,  for  defend- 
ant; 

A  student  ie  not  compelled  to  maintain 
his  residence  at  the  place  from  whence  be 

tied.  Wickbam  v.  Coyner,  30  Ohio  C.  C. 
765;  Berry  v.  Wilcox,  44  Neb.  82,  48  Am. 
St.  Rep.  706,  62  K.  W.  249,  wherein  it  wan 
said:  "Persons  otherwise  qualified  aa 
voters,  who  come  to  the  seat  of  a  university 
mainly  for  the  purpose  of  obtbining  an 
education,  who  are  not  dependent  upon  their 
parents  for  support,  who  have  not  the  in- 
tention ot  returning  to  their  parental  home 
upon  the  completiin  of  their  studies,  who 
—    . 1    .._   [gjyg   tjig   jg^t  Qj  ji,e 


to  the  university  when  the  term  opens,  re- 
garding the  seat  of  the  universi^  as  their 
home,  and  having  no  purpose  formed  as  to 
their  movements  after  completing  their 
studies,  are  entitled  to  vote  at  the  scat  of 

So,  in  Hall  v.  Schoenecke,  128  Mo.  6S1, 
31  S.  W.  B7,  it  was  held  that  a  student  nay 
become  a  resident  of  the  place  where  the 
college  is  located  though  be  only  went  there 
for  the  purpose  of  attending  school.  Wheth- 
er he  has  done  so  or  not  depends  upon  all 
the  facts  and  circumstances.  The  facts  that 
he  is  supported  and  maintained  by  bis  par- 
ents, and  spends  his  vacations  with  them, 
are  strong,  but  not  necessarily  conclusive, 
circumstances  to  prove  that  be  has  not 
changed  his  residence.  The  question  is,  sis 
in  other  cases,  largely  one  of  intention, 
though  as  to  this,  the  evidence  of  the  party 
himself  is  not  necessarily  conclusive. 

And  where  a  student  who  is  self-support- 
ing gives  up  his  former  residence  and  comes 
to  college  with  the  intention  of  remaining 
in  the  county  after  his  studies  are  over,  he 
acquires  a  residence  for  the  purpose  of 
voting.  Wiokham  v.  Coyner,  supra;  Re 
Lower  Oxford  Contested  Election,  2  Pa. 
(.■o.  Ct.  323. 

People  ex  rel.  Saunders  v.  Hanna,  OS 
Mich.  515.  57  N.  W.  738,  is  sufficiently  set 

out  in  PEOPI.B  V.  OSBOBNE. 

An  active  intent  upon  the  part  of  the 
student  to  change  his  residence  to  the  place 
where  he  is  pursuing  his  studies  must  be 
shown.    Wickham  v.  Co.'-ner,  supra. 

In  Re  Lower  Merion  Election,  1  Chester 
Co.  Rep.  2.^7,  it  was  said:  "He  [the 
student]  may  intend  to  go  elsewhere ,  when 
his  studies  are  over,  but,  if  he  has  no  other 
home  whjie  present  at  the  Institution,  if  be 
has  no  lixed  olace  to  which  be  intends  to 
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euK,  (gftinat  liia  wishe*  and  deBireB,  but  i 
tu  iMDdon  that  reaidence  and  gain  a  nsi- 
iaee  in  hij  collie  town.  I 

Ef  Lower  Oxford  Contested  Election,  11 
PUb.  MI ;  Cesana  t.  Meyers,  Smith,  Elect. 
Cu.  M;  People  ex  rel.  Budd  ■?.  Holden,  28 
Cil.  136;  Pedigo  V.  GrimeB,  113  Ind.  148, 
13  N.  E.  TOO;  Shaeffer  t.  Gilbert,  73  Md. 
«,  20  Atl.  434;  Paine,  Elections,  S  00; 
UcCtit7,  ElectioDB,  3d  ed.  06;  Putnam  t. 
JohisoD,  10  iSfiaa.  468;  Opinion  of  Jua- 
Dcd,  5  M«t  687. 

Henn.  R.  H.  Klrsctunan  and  Edward 
B.  Load  for  the  People. 

it  t\tta  hia  nndergraduate  periqd  is  over, 
il  bt  elects  to  become  a  citizen  in  the  dis- 
trict of  hia  alma  mater,  and  does  become 
nth  citizen,  be  has  the  right  to  vote — if  the 
tlrctioD  board  is  satisfied  as  to  tbe  bona 
btes  of  his  intent." 

One  rho  comes  into  the  state  for  the  Bole 
purpose  of  attending  school,  and  resides  for 
lii  moDths  in  tbe  couritj  and  precinct  where 
Ue  Bchool  is,  or  if  he  intends  to  reside  until 
ll»  school's  four-year  course  is  finished,  but 
■ith  no  intention  to  reside  there  after- 
■trdi,  is  not  a  resident,  within  the  consti- 
totioul  provisions,  of  the  precinct  where 
■Je  Bchool  1b  located,  and  therefore  not  a 
^alcr  in  that  precinct,  not  with  standing  the 
fut  that  all  the  while  he  is  in  the  school 
1*  bai  no  intention  as  to  where  he  will  re- 
adc  when  hia  school  is  over.  Parsons  v. 
People.  30  Colo.  388.  TO  Fac.  68S. 

nben  tb^«  is  no  constitutional  or  statu- 
tory proTision  against  a  student  at  college 
■cipiiring  a  voting  residence  there,  he  ma; 
uqaire  one  at  the  college  if  he  supports 
kintclf  entirelT  W  his  o4rn  efforts,  is  not 
nbjeft  to  parental  control,  and  regards  the 
;'ue  where  the  college  is  situated  as  his 
Mat,  even  though  he  maj  at  some  future 
lime  intend  to  remove,  but  has  the  inten- 
tion of  making  it  his  present  abiding  place, 
ud  hss  no  positive  and  fixed  intention  as 
to  where  be  will  locate  when  he  leaves; 
^t  his  presence  in  the  college  town  must 
^  u  actual,  bona  Bde  one,  with  no  inten- 
tion of  Tetnmin^  to  the  parental  home 
■imi  the  completion  of  his  rtudies.  Welsh 
'.  Shmnway,  232  III.  6*,  S3  N.  E.  S49. 

Notwithstanding  the  constitutional  pro- 
TOiDM  in  New  Yorlt,  it  is  held  that  a  voter 
Dij  change  his  legal  residence  into 


if  the  fact  that  he  becomes 


'  rtadent  {n  the  institution  of  learning 
<^rein;  but  the  facts  to  establish  such  a 
dluge  must  be  wholly  independent  and 
"rtiide  of  bis  presence  in  the  new  district 
■>  a  student,  uid  should  be  very  clear  and 
wtiincing  to  overcome  the  natural  pre- 
xnnption.  Re  Goodman,  140  N.  Y.  284,  40 
«■  a  7M,  affirming  84  Hun,  6S,  3]  N.  Y. 
Mpp.  1043,  wherein  it  waa  held  that  the 
Wri  tact  of  taking  a  room  at  a  seminary 
lor  the  sole  purpose  of  studying  did  not 
Matitate  one  a  voter  in  the  district  in 
"iith  the  seminary  was  located.  To  tbe 
•MW  effect  is  Ke  Garvey,  147  N.  Y.  117,  41 
«UU.(N.8.) 


Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

Tn  the  Constitution  of  1860,  S  6  of  arti- 
cle 7  reads  as  follows:  "No  elector  shall 
be  deemed  to  haVe  gained  or  lo«t  a  resi- 
dence by  reason  of  his  being  employed  in 
the  service  of  tbe  United  Stat«s  or  of  this 
state;  nor  while  engaged  in  the  navigation 
of  tbe  watera  of  this  state  or  of  tbe  United 
States;  or  of  the  high  seas;  nor  while  a 
student  of  any  seminary  of  learning;  nor 
while  kept  at  any  almshouse  or  other  asy- 
lum at  public  expense;  nor  while  conflned 
in  any  public  prison,  except  that  honorably 

N.  E.  439,  aCBrming  84  Hun,  Oil,  32  N.  V. 
Supp.  089. 

So,  where  one  settles  in  a  town  with  the 
sworn  intent  of  becoming  a  resident  of  that 
town,  he  does  not  effect  a  change  of  resi- 
dence from  that  town  to  a  seminaiy  in  an- 
other city  by  the  fact  that  he  sells  books 
in  the  latter  city  and  acts  as  a  lav  reader 
incidentally  to  pursuing  his  etudles  in  a 
I  theological  seminary.    Re  Garvey,  supra. 

And  the  letters  of  a  student  who  enters  a 
seminary,  addressed  to  the  mayor  of  the 
city  and  to  the  board  of  registration  of  the 
election  district  in  which  the  seminary  is 
located,  informing  them  that  he  intends  to 
make  the  seminary  his  residence  for  all 
purposes,  but  places  no  additional  facts  be- 
fore the  court  bearing  upon  tbe  change  of 
residence,  are  not  suflicient  to  effect  such 
change  of  reaidence,  since  nothing  independ- 
ent of  his  temporary  residence  at  the  semi- 
nary as  a  student  is  shown,  Se  McCor- 
maek,  80  App.  Div,  302,  83  N.  Y.  Supp.  847. 

Bo,  the  inability  of  students  to  acquire 
a  residence  for  voting  purposes  merely  by 
attending  an  institution  of  learning,  under 
Const,  art.  2,  g  3.  extends  to  students  in 
a  Roman  Catholic  seminary,  studying  for 
the  priexthood,  although  each  of  them  has 
renounced  all  other  residence  or  home,  and 
on  admission  to  the  priesthood  will  con- 
tinue in  the  seminary  until  assigned  else- 
where by  his  ecclesiastical  superiors.  Re 
Barry,  164  N.  Y.  18,  62  L.R.A.  831.  68  N. 
E.  12,  8  N.  Y.  Ann.  Cos.  148,  afSrming  01 
N.  Y.  Bupp.  124. 

On  the  other  hand,  in  Re  Garvey,  supra, 
reversing  84  Hun,  811,  32  N.  Y.  Supp,  089, 
where  one  who  gave  up  his  residence  in 
Virginia,  and  took  up  his  permanent  resi- 
dence at  a  seminary  in  New  York,  notified 
the  registrar  of  the  former  state  to  erase  his 
name  Ironrthe  registered  voters  there,  wrote 
the  bishop  of  the  New  York  diocese,  in- 
forming bim  that  he  bad  given  up  his  legal 
residence  in  Virginia  and  intended  to  reside 
and  vote  in  New  York,  and  requested  that 
he  be  received  by  the  bishop  as  a  poatulant 
by  reason  of  his  residence  in  the  diocese  of 
New  York,  it  was  held  that  the  intent  to 
change  hia  legal  reaidence  was  clearly  dis- 
cloaed  by  acts  which  were  independent  of  his 
presence  as  a  student  in  the  seminary,  and 
that  his  name  is  improperly  stricken  from 
the  registry  list.  B.  M.  8. 
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discharged  Boldiera,  uilon,  »nd  marines 
who  have  served  in  the  military  or  naval 
forces  of  the  United  States  or  of  this  state, 
and  who  reside  in  Mldien'  homes  estab- 
lished by  the  ttate,  may  acquire  a  resi- 
dence where  such  home  is  locat«d."  Con- 
struing this  provision,  it  was  said,  in  Wol- 
cott  V.  Holcomh,  97  Mich.  361,  367, 23  L.R^. 
215,  56  N.  W.  837,  839:  "We  are  of  the 
opinion  that  the  terms  'b;  reason  of  and 
'while'  were  understood  by  the  framers  of 
the  Constitution  to  have  a  different  mean- 
ing. In  the  former  case  the  intention  would 
very  largely,  if  not  entirely,  govern  the 
question  of  domtcil,  while  in  the  latter  it 
would  not.  It  was  clearly  the  intention  of 
the  former  provision  to  give  the  citisen 
the  right,  if  he  ehose,  to  carry  his  resi- 
dence with  him  to  the  place  where  he  was 
employed  in  the  service  of  the  United  States 
or  of  the  state,  and  in  the  latter  ease  it 
seems  equally  clear  that  it  was  the  inten- 
tion not  to  give  that  right."  It  was  also 
said,  by  way  of  illustration  and  argument: 
"Ihirthermore,  students  in  all  institutions 
of  learning,  although  they  are  in  attend- 
ance there  for  the  sole  purpose  of  obtaining 
an  education,  might,  at  their  own  will,  be- 
come electors  in  the  places  where  such  in- 
stitutions are  located.  We  think  the  Con- 
stitution prohibits  a  change  of  residence 
under  such  circumstances,  and  that,  when 
one's  presence  In  any  of  the  institutions 
named  is  due  to  the  sole  [-urpose  of  re- 
ceiving the  beitefitB  conferred,  his  former 
residence  must  be  considered  his  domicil 
for  citizenship."  While  this  decision  was 
rendered  by  a  divided  court,  it  was  fol- 
lowed, without  dissent,  in  People  ex  ret. 
Saunders  v.  Hanna,  9S  Mich.  61S,  S7  N. 
W.  T3S.  In  the  Constitution  of  1S08  the 
same  provision  appears  as  5  2  of  article  3. 
The  punctuation  is  not  the  same  as  that 
employed  in  the  earlier  Constitution,  and 
there  is  some  slight  .change  in  the  words 
used.  There  is  nothing  upon  which  a  change 
of  meaning  may  be  reasonably  predicated. 
It  will  be  aaaiimed,  therefore,  thnt  the  con- 
vention which  framed  the  last  Constitution 
included  therein  the  provision  in  question 
with  the  meaning  given  to  it  in  the  deci- 
sions which  have  been  referred  to.  That 
portion  of  the  opinion  of  the  court  in  Wol- 
cott  V.  Holcomb  to  which  we  have  alluded 
was  not,  as  respondent  intimates,  mere 
diclitm.  The  right  of  a  student  attending 
an  institution  of  learning  was  not  involved 
in  that  case,  hut  the  right  of  one  placed 
hy  the  Constitution  in  the  same  class  with 
such  a  student,  in  respect  to  a  change  of 
domicil,  was  involved.  We  think  the  his- 
10  L.BjL(N.5.) 


tory  of  the  constitutional  provision  re- 
quires the  decision  to  be  followed  in  like 
cases.    Is  the  case  before  us  a  like  caael 

It  is  said  in  the  majority  opinion  de- 
livered in  Wolcott  V.  Holcomb  that  no  ques- 
tion of  disfranchisement  was  involved,  and 
in  the  portion  of  the  opinion  above  quoted 
the  language  impliea  a  limitation  of  ap- 
plication of  the  rule  announced  to  such  per- 
sons as  attend  institutions  of  learning  "for 
the  sole  purpose"  of  receiving  the  benefita 
conferred.  It  is  clear,  too,  from  the  facts 
stated  in  the  opinions,  that  the  inmate  of 
the  Soldiers'  Home  whose  rights  were  con- 
sidered was,  at  the  time  he  applied  for  ad- 
mission ta  the  Home,  a  resident  of  Wood- 
stock township,  Lenawee  county.  He  pre- 
sented the  certiQcate  of  the  supervisor  of 
the  township  that  he  was  then  an  actual 
resident  of  the  township.  The  inmate  later 
declared  that  "he  always  intended,  and  in 
fact  made,  the  township  of  Grand  Rapida, 
and  that  part  of  it  in  which  said  Soldiers' 
Home  is  located,  his  htone,  subsequent  to 
his  entry  therein."  The  respondent  in  the 
case  at  bar  appears  to  have  bad  no  resi- 
dence, in  fact  or  by  intention,  when  he 
went  to  Albion.  II  we  eliminate  from 
the  circumstances  to  be  coneidered  the  fact 
of  his  presence  at  the  college,  the  inference 
may  still  be  drawn  that  he  adopted  in  fact 
and  by  intention  a  residence  in  Albion  be- 
fore entering  college,  having  at  the  tlnio, 
and  intending  to  have,  no  other  residence- 
I  apprehend  that  if  a  young  man  of  full 
age  was  sent  to  college  by  his  father,  never 
having  acquired  a  residence  apart  from  that 
of  his  father,  and  if  his  father  and  family 
should,  in  good  faith,  for  the  purpose  of 
establishing  their  family  domicil  there,  take 
up  a  residence -in  the  college  town  while 
he  was  a  student  there,  he  would  thereby 
gain  a  residence  as  an  elector.  In  such 
a  case  he  would  gain  a  residence  "while 
a  student  at  an  institution  of  learning;" 
but  the  fact  that  he  was  a  student  would 
be  a  circumstance  of  no  importance  in  de- 
termining residence.  So,  if  the  family  of 
such  a  young  man  should  remove  from  one 
place  to  another  in  the  state,  I  apprehend 
that  he  might  register  and  vote  as  an  elec- 
tor in  the  community  in  which  his  father 
lived.  In  such  a  case,  he  would  both  lose 
and  gain  a  residence  "while  a  student  at 
an  institution  of  learning."  A  construc- 
tion of  the  Constitution  which  would  deny 
him  the  right  to  reside  where  his  father 
resided,  and  the  right  to  gain  a  residence 
elsewhere,  "while  a  student."  would  in- 
volve disfranchisement.  The  law  will  not 
permit  students  at  institutions  of  learning 
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h;  iBf  declaration  of  intention  to  become 
Fifcton  in  the  communities  in  which  auch 
institutions  kre  situated.  But  if  respond- 
cDt,  hkTing  no  domicil,  in  good  faith  made 
a  domiei]  at  Albion,  entering  college  aa  a 
mident  citizen  of  Aibton,  he  wag  entitled 
to  vote  there.  Whether  he  did  so  is  a  ques- 
tion of  fact. 

It  !•  cliarged  in  tbe  information  that  re- 
ipondent,  "not  being  then  and  there  a  resi- 
dent of  tbe  third  ward  of  the  said  citj  of 
Albion,  did  .  .  .  wilfully  vote  at  the 
•aid  third  ward  votii^  place  in  the  said 
dt;  of  Albion  at  the  election  held  in  tbe 
aid  ward  and  city."  I  assume  that  the 
proMcntion  is  under  and  bj  virtue  of  3 
Camp.  Laws,  9  11,439,  which  providea  a 
lent  for  the  noting  by  a  qualified 
I  any  township  or  ward  in  which 
at  reside.  It  doea  not  appear  that 
n  of  the  court  was  directed  to  a 
1  atated  rather  than  argued  in  the 
brief  for  respondent,  viz.,  that  a  criminal 
intent  must  be  found  to  violate  the  law. 
The  court  was  requested  to  instruct  that  a 
iwdiet  of  not  guilty  must  be  returned. 
The  jury  waa  instructed  that  respondent 
>M  presomed  to  be  innocent  and  that  the 
people  must  establish  gnilt  beyond  a  rea- 
■onahle  doubt.  Tbe  question  of  respond- 
eaVs  good  faith  in  voting  was  not  men- 
tioned in  the  charge.  Counsel  for  neither 
party  refer  to  authority  upon  the  aubjeet. 
TIk  statute  in  respect  to  a  qualified  etwtor 
Totiiig  at  a  place  not  his  residence  does 
BDt  use  the  words  "wilfully"  or  "intention- 
ally," or  any  other  word  qualifying  the  act. 
In  terms,  the  act  of  voting  in  a  place  where 
the  elector  do«s  not  reside  is  made  a  mis- 
demeanor.  In  the  sanie  connection,  it  ia 
declared  to  be  a  misdemeanor  if  an  elector 
give*  in  two  or  more  votes  folded  together, 
or  votes,  or  offers  to  vote,  more  than  once 
at  tbe  same  election,  in  the  same  or  dif- 
ferent voting  places.  Aa  a  rule,  there  can 
be  no  crime  without  criminal  intent;  this 
is  not  a  rule  without  exceptions.  People 
V.  Eoby.  6Z  Mich.  677,  CO  Am.  Rep.  270, 
18  N.  W.  36E;  People  v.  Riee,  161  Mich. 
S67.  664,  IZfl  N.  W.  B81,  and  cases  cited  in 
opinion.  There  appears  to  be  no  reason 
for  laying  that  criminal  intent  is  not  a 
Hseeasary  element  of  tbe  offense  with  which 
re«pondent  is  charged,  and  upon  a  new  trial 
the  jury  should  be  to  instructed. 

It  will  be  certified  to  the  Circuit  Court 
for  the  County  of  Calhoun  that  the  excep- 
tion to  the  charge  delivered  is  sustained, 
and  that  the  verdict  should  be  set  aside 
and  a  new  trial  ordered. 
«  LJLA.(N.S.) 
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FRED  H.  MURRAY,  Appt., 

WALTER  J.,  SMITH,  SUte  Treasurer,  et  al. 

(117  Minn.  490,  136  N.  W.  6.) 

Tax  —  highway  —  special  nseessment. 
Chapter  254,  Laws  1911,  providing  for  the 
establishment  and  maintenance  of  highways 
outside  of  cities  and  villages,  and  tor  the 
aasesament  of  one  fourth  the  coat  thereof 
on  land  specialty  benefited,  is  valid,  under 
S  1|  art.  9,  of  the  state  Constitution,  which 
requires  taxes  to  be  uniform  upon  the  same 
class  of  subjects,  but  permits  the  legislature 
to  authorize  municipal  corporations  to  lay  - 
and  collect  aaaeaBmenta  for  local  improve- 
ments upon  property  benefited  thereby, 
without  legard  to  cash  valuation. 

(May  17,  1912.) 

APPEAL  by  complainant  from  an  order 
of  the  District  Court  for  Ramsey  Coun- 
ty Bustaining  a  demurrer  to  the  complaint 
in  a  Buit  to  enjoin  payment  of  state  funds 
tor  the  construction  of  a  rural  highway. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomae  McDennott,  for  appellant; 

The  law  under  which  the  state  officers 
were  attempting  to  act  ia  unconstitutional. 

Sperry  v.  Flygare,  SO  Minn.  32 S,  49 
L.R.A  757,  81  Am.  St.  Rep.  261,  83  N.  W. 
177. 

The  owners  owed  no  duty  to  the  public 
to  construct  this  roadway,  and  under  the 
law  an  assessment  cannot  lie. 

State  ex  rel.  Stateler  v.  Beia,  38  Minn. 
371,  88  N.  W.  97. 

Headnote  by  Bunii,  J. 


Sote.  —  Rural  highviay  as  a  loeal  im- 
jntmement  the  cost  of  inhlch  may  bs 
aanemed  agaltmt  tributary  property 
upon  the  boats  of  special  benefit. 

This  note  does  not  include  the  question 
whether  the  legiatature,  under  its  funeral 
power  of  taxation,  as  distinguished  from 
the  power  of  local  asaeasment,  may  create  a 
special  tax  district  consisting  of  property 
tributary  to  a  rural  highway,  and  author- 
ize a  uniform  tax  on  all  property  within  the 
district,  according  to  its  value,  to  cover  the 
cost  of  such  highway;  but  it  is  confined  to 
the  question  whether,  under  its  power  to  au- 
thorize local  aasessraetits  with  reference  to 
peculiar  and  special  henefits  to  properti-, 
the  legislature  may  authorize  the  assess- 
ment of  all  or  a  part  of  the  coat  of  a  rural 
highway  against  the  tributary  property 
benefited  thereby  upon  the  basis  of  special 
benefits  conferred,  and  without  reference  to 
the  value  of  the  property. 


,  Goo'^lc 


174 


MINNESOTA  SUPREME  COURT. 


Uat, 


Meuri.  Ijrndon  A.  6ml  tit,  Attorne; 
General,  and  William  J.  Stevenson,  Ab- 
sutant  AttoT]ie]r  Qeneral,  for  respondenU ; 

Land  la  enhanced  in  value  from  30  to  50 
per  cent  bj  the  opening  up  and  subatantial 
improving  of  blghways. 

BeneOta  are  special  when  they  increase 
the  value  of  the  land,  relieve  it  from  a 
burden,  or  make  it  especially  adapted  to 
a  pnrpoae  nhicli  enhances  its  value. 

Lipes  T.  Hand,  104  Ind.  603,  1  N.  E. 
STl,  4  N.  E.  160;  Allen  v.  Charlestown,  109 
Maae.  243;  Milwaukee  &  M.  R.  Co.  v.  Ebte, 
8  Pinnejr  (Wis.)  334;  Illinois  C.  B.  Co.  v. 
Decatur,  1G4  lU.  173,  38  N.  E.  62S;  Butte 
v.  School  Diet.  No.  1,  29  Mont.  336,  74 
Pac.  869. 

The  beneHts  of  a'  highway  can  be  offset 
against  the  damages  accruing  to  the  ad' 
jacent  owner.  This  deduction  of  benefits  is 
an  indirect  form  of  asseasment. 

Page  t  J.  Taxation  by  Assessment,  |  62. 

The  practice  of  assessing  benefita  of 
country  highways  is  common. 

Page  k  J.  Taxation  by  Assessment,  %  322; 
Bauman  v.  Boss,  167  U.  S.  04B,  G88,  42 


L.  ed.  270,  ZBT,  17  Sup.  Ct  Rep.  066; 
Law  V.  Madison,  8.  ft  G.  Tump.  Co.  30 
Ind.  79;  Monroe  County  v.  Earrell,  147 
Ind.  606,  46  N.  E.  124;  Spaulding  v.  K(ott. 
167  Ind.  68,  76  N.  E.  620;  Jones  v.  Tons- 
wanda,  1G8  N.  ¥.  448,  63  N.  E.  280;  Seanor 
V.  Whatcom  County,  13  Wash.  67,  42  Pac 
662;  Rounds  v.  Whatcom  County,  22  Wash. 
106,  60  Fa«.  130;  Holton  v.  Milwaukee, 
31  Wis.  27;  Wyandotte  County  v.  Abbott, 
62  Kan.  148,  34  Pac  416;  McQee  v.  Henna- 
pin  County,  84  Minn.  481,  88  N.  W.  6. 

A  local  assessment  for  a  highway  ckh 
be  sustained  on  the  taxing-district  theory. 

Maitby  v.  Tautges,  60  Minn.  248,  62  N.  W. 
858;  Steiner  v.  Sullivan,  74  Minn.  49S, 
77  N.  W.  2S6;  State  ex  rel.  Skyllingstad  v. 
Gunn,  92  Minn.  436,  100  N.  W.  07;  V«,n 
Pelt  V.  Bertilrnd,  117  Minn.  GO,  134  N.  W. 
226 ;  Cooley,  Const.  LIm.  479. 

Buna,   J.,   delivered   ttie  opinion   of  tb« 

This  action  was  brought  by  plaintiff,  a 
taxpayer,  to  enjoin  defendanta,  aa  state 
officers,    from    paying    out    funds    of    the 


Tiie  distinction  between  these  two  ques- 
tions is  pointed  out  in  Bowies  v.  State,  37 
Ohio  St.  35,  a  ca^e  involving  the  former 
question,  in  which  the  court  said:  "Much 
has  been  said  in  argument  against  the  val- 
idity of  this  statute,  on  the  assumption  that 
it  was  intended  as  an  exercise  of  the  power 
of  local  assessment.  .  .  .  We  do  not 
think  the  legislature  intended  to  exercise 
the  power  of  local  asBesament  according  to 
benefits.  .  .  .  The  intent  of  the  legia- 
lature,  we  think,  was  to  establish  special 
taxing  diatricta  for  the  purpose  of  defraying 
the  expenses  of  the  construction  of  free 
turnpikes  therein,  and  to  impose  the  burden 
thereof  by  taxation  upon  all  the  property 
within  the  district  bv  a  uniform  rate,  ac- 
cording to  its  true  value  in  money.  And  in 
eo  far  aa  that  purpose  can  be  accomplialied 
under  the  statute,  without  an  infraction  of 
the  Constitution,  we  see  no  objection  to  its 
operation." 

But  white  rural  highways,  as  well  as  city 
streets,  may  be  constructed  by  taxation,  as 
distinguished  from  an  asaesamcnt,  and  while 
it  seems  clear  that  the  cost  of  opening  or 
improving  a  city  street  may  be  defrayed  by 
local  aasessments  against  the  abutting  prop- 
erty, on  the  basis  of  spocial  benefits  con- 
ferred thereon,  there  has  been  a  difference  of 
opinion  as  to  whether  a  rural  highway  is  a 
local  improvement,  siieli  that  the  coat,  or  a 
part  of  the  cost,  thereof  may  he  specially 
assessed  against  the  abutting  or  tributary 
property  on  the  basis  of  special  benefits  con- 
ferred, and  without  regard  to  value. 

On  the  one  hand,  it  has  been  said,  in  ac- 
cord with  MuBHAY  V.  Smith,  that  "they 
both  [streets  and  hichways]  seem  equally 
proper  subjects  for  the  application  of   the 

[irincipal  of  aaae^ament.  on  the  ground  of 
ocal  benefit  to  property.  They  are  con- 
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structed  along  the  line  or  through  the 
lands  of  a  proprietor;  they  become  a  part  of 
the  improvement,  or  betterment,  of  the  land 
itself;  they  are  outlets  required  for  its  full 
enjoyment  and  use."  Law  t.  Madison,  6. 
&  G.  Turnp.  Co.  30  Ind.  77. 

So,  an  act  authorizing  the  asaessment,  to 
the  extent  of  the  benefit  received,  of  all 
lands  within  IJ  milea  on  either  aide,  or 
within  1  j  milea  of  the  terminus,  of  any  road 
authorized  by  a  certain  prior  act,  for  the 
purpose  of  the  construction  and  completion 
of  the  road,  is  not  in  conflict  with  a  con- 
stitutional provision  that  the  legislature 
shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  or 
a  provision  that  it  shall  not  pass  local  or 
special  laws  for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township, 
or  road  purposes.     Ibid. 

And  the  assessment  of  the  costs  and  ex- 
penses of  the  improvement  of  a  county 
road  against  real  estate  adjacent  thereto 
and  benefited  thereby,  within  2  milee  on 
either  side  and  1  mite  beyond  the  terminus 
of  such  improvement,  according  to  the  bene- 
fits derived  therefrom,  is  not  a  taking  qf 
property  without  due  process  of  law,  nor  ia 
a  road  act  authorizing  such  assessment  a 
violation  of  a  constitutional  provision  that 
taxation  shall  be  equal  and  uniform.  St. 
Henedicfs  Abbev  v.  Marion  County,  BO  Or, 
411,  93  Pac.  231. 

Likewise,  an  act  providing  for  the  assess- 
ment of  benefits,  to  the  extent  of  certain  pro- 
portions of  the  cost  of  the  improvement  Qf 
county  highways,  against  the  county,  against. 
all  property  within  certain  cities  within  the 
county,  against  the  lots  and  lands  lying 
within  the  proposed  improvement  bounda-  . 
ries,  and  against  the  road  districts  or  town- 
ships through  which  or  into  which  the  im- 
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fUte  in  eoBrtmcting  k  rural  highway  in 
PeaDiDgton  eoont;  under  the  provisioiu  of 
^-■pter  2M,  .p.  3SS,  Laws  1911.  A  dc 
mimr  to  the  complaint  wu  (ustained, 
ud  plaintiff  appealed. 

n^  Mle  question  inTolvcd  is  the  constitu- 
iiDuli^  of  the  law  under  which  defend- 
uti  propoae  to  pay  the  money  of  the  state 
11  aid  of  the  conatniction  of  the  high- 
IT.  The  only  feature  of  the  law  that  is 
Mttiled  is  thoit  providing  for  the  aMess- 
■eit  ot  lands  benefited  by  the  highwa;^  for 
cae  fmirtli  of  the  coet  thereof.  Section  1  of 
ciupter  254  provides  for  the  construction 
CT  improvement  of  highways  by  county 
kardi,  to  be  known  as  "state  rural  high- 
nyi,"  upon  the  approval  of  a  petition  for 
ti»  nme  by  the  county  board  and  the  state 
c:th«ay  commiBsion,  and  that  "the  expense 
tierefor  shall  be  borne  one  fourth  bj 
'.ofMl  asseasment,  we  fonrth  by  the  county, 
ud  one  half  by  the  state."  Section  2  pro- 
<Di(s  that  aach  highways  shall  be  construct- 
ed or  improved  by  a  procedure  identical 
■itb  Ute  proceeding  preeeribed  by  g§  3  to 
'■^  lodnsiTe,   of  chapter  £30,  pp.  305-337, 


Laws  1906  (Rev.  Laws  Supp.  1S09,  Sg  26S1 
-45  to  2061—95),  the  drainage  law,  ao 
far  as  the  same  may  be  made  applicable 
to  the  construction  or  improvement  of  high- 
ways, to  the  raising  ol  money  therefor,  and 
to  the  aBBessment  of  benefits,  one  fourth 
only  ot  the  cost  of  "state  rural  highways" 
to  be  met  by  assessment.  These  sections 
of  the  drainage  law,  in  so  far  as  applicable, 
are  made  a  part  of  this  act.  By  turning 
to  these  provisions  in  chapter  230,  Laws 
leOS,  we  Bnd  that  the  county  board  can 
act  only  upon  a  petition  signed  by  six  or 
more  of  the  landowners  whose  land  is  li- 
able to  be  assessed  for  the  highway,  setting 
forth  the  necessity  thereof  and  that  it  will 
be  of  public  benefit  or  promote  the  public 
health.  The  county  board  must  approve 
the  petition,  as  must  the  state  highway 
commission.  The  asBcssment  district  is  not 
limited,  but  the  viewers  determine  the 
amount  of  benefits  to  the  lands,  to  tlie 
aggregate  df  not  more  than  one  fourth  of 
the  cost  of  the  highway.  Their  report  is 
made  to  the  board,  and  after  notice  and 
hEaring  it  rests  with  the  board  to  determine 


prntcment  ia  located,  to  cover  the  cost  of 
:~j«  improvement,  is  not  in  violation  of  a 
r'lstitutional  provision  that  the  legislature 
rtitl  bave  no  power  to  impose  taxes  upon 
nonieipal  corporations  or  upon  the  inhabi- 
>ut*  (H'  property  thereof,  for  municipal  pur- 
poso,  as  such  assessment  tor  benefits  is  not 
»  "tax,"  within  the  meaning  of  the  provi- 
■Ks.  Int  is  a  npecial  assessment  for  a  local 
^Dprovement.  Seanor  v.  Whatcom  County, 
11  ffsah.  48,   42  Pat  552. 

And  in  State  ex  rel.  Eastman  v.  Warren 
'~'DDty,  IT  Obio  St.  S68,  it  was  held  that  a 
nitute  authorizing  county  com miani oners 
to  CDDstruct  roads  on  the  petition  of  a  ma- 
:'>TitT  of  the  resident  landowners  along  and 
■djaccnt  to  the  line  of  the  road,  and  author- 
itmg  the  apportionment  of  the  estimated 
4(  of  the  work  upon  the  land  and  lots 
-Ut  will  be  benefited  thereby,  and  which 
m  iitnated  within  2  miles  of  the  road, 
icoording  to  the  benefit  to  be  derived  there- 
frm,  authorizes  an  "asseument,"  anil  not 
1  "tax,"  and  does  not  violate  either  a  coo- 
nitotional  provision  that  counties  sliall 
^CB  ineh  power  of  local  taxation  as  niay  be 
prescribed  by  law,  or  a  constitutional  re- 
tirement that  laws  be  passed  taxing  all 
acDsy,  credits,  property,  etc.,  by  uniform 
^I(.  according  to  their  value  in  moner. 

On  the  other  hand,  in  the  earlier  Minne- 
•ots  caJe  of  Sperry  v.  FlyRare,  80  Minn. 
ns,  *9  LJLA.  757,  81  Am.  St.  Rep.  261,  83 
'•'.  W.  177.  referred  to  at  length  in  the  opin- 
io in  McKBAT  V.  SuiTB,  it  was  held  that  a 
rval  highway  is  not  "a  local  improvement," 
■ithin  the  meaning  of  a  constitutional  ei- 
'Uption  of  assessment  by  municipal  cnrpo- 
nliocg  for  local  improvements,  from  a  con- 
^itniional  requirement  that  all  taxes  shall 
'•  u  nearly  equal  as  may  be;  and  that  a 
ttitute authorizing  emotj  conunieqinn?r?({' 
«L.B,A,|NAt 


lay  out  and  establish  county  highways,  and 
to  charge  and  bsbcbs  the  cost  and  expense 
thereof  to  all  lands  lying  within  1  mile  ot 
the  highway,  with  certain  exceptions,  ac- 
cording to  the  benefits  received,  is  accord- 
ingly a  violation  of  such  constitutional  re- 
quirement and   invalid. 

And  in  Graham  v.  Conger,  BS  Ky.  682,  4 
S.  W.  327,  and  Conger  v.  Bergman,  10  Ky. 
L.  Rep.  899,  11  S.  W.  B4,  it  was  held  that 
the  mode  ot  asaesBments  for  street  improve- 
ments cannot  be  applied  to  the  improve- 
ment of  highways  in  the  country;  and  that 
an  act  authorizing  the  assessment  of  the 
whole  cost  of  improving  and  macadamizing 
a  rural  highway  upon  the  owners  of  land 
tying  between  two  lines  parallel  to  the  cen- 
ter of  the  road  and  distant  on  each  side 
goo  feet  therefrom,  is  unconstitutional,  as 
imposing  unequal  taxation,  and  taking  pri- 
vate property  tor  public  use  without  com- 
pensation. 

And  upon  a  second  appeal  in  the  case  of 
Graham  v.  Conger,  supra,  this  was  held  to 
be  true,  although  the  land  embraced  in  the 
assessment  district  created  by  the  act  re- 
ceives special  and  peculiar  benefits  frcon  the 
improvement  b;  reason  of  its  peculiar  situa- 
tion, as  the  road,  after  being  improved  at 
the  cost  of  a  few  citizens,  remains  a  pub- 
lic highway  for  the  use  of  all,  and  thus  the 
burden  is  imposed  upon  a  few  for  the  bene- 
fit of  the  public.  11  Ky.  L.  Rep.  12,  11  8. 
W.  4«7. 

And  a  pnblie  highway,  T  miles  long,  main- 
ly through  agricultural  land,  has  b^n  held 
not  to  be  a  local  improvement,  to  pay  for 
which  a  local  assessment  may  be  levied,  by 
the  acre,  upon  the  land  Ifinj;  within  1  mile 
on  each  aide  thereof.  Re  VVashington  Ave. 
69  Pa.  352,  8  Am.  Bep.  255.  A.  C.  W. 
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whether  the  benefiU  haye  been  dulf 
and  to  confirm  the  report  and  to  establish 
the  highway.  The  asBeaanienU  are  pay- 
able in  t«u  annual  equal  instalments,  with 
Q  per  cent  int«reat.  An  appeal  liee  to  the 
district  court. 

We  have  stated  bo  much  of  the  law  for 
the  purpose  of  making  clear  the  precise 
question  involved,  and  to  show  that  the 
rights  of  landownera  are  well  safeguarded. 
Does  the  fact  that  one  fourth  of  the  cost  of 
the  highway  is  assessed  upon  lands  deemed 
specially  benefited  make  the  law  in  Tio- 
lation  of  I  1  of  article  9  of  the  Constitution 
of  this  state,  which  provides  that  taxes 
shall  be  uniform  upon  the  s^me  class  of 
subjects  ".  .  .  provided  that  the  l^is- 
lature  may  authorize  municipal  corpora- 
tions to  levy  and  collect  assessments  for 
local  improvements  upon  property  bene- 
fited thereby  without  regard  to  a  cash 
valuation  I"  We  have  held  that  counties 
are  municipal  corporations,  within  the 
meaning  of  the  constitutional  provision,  for 
the  purpose  of  levying  and  collecting  the 
osBeBsmentB  provided  for  by  drainage  laws. 
Dowlan  v.  Sibley  County,  36  Minn.  430,  31 
N.  W.  517;  Lien  v,  Norman  County,  BO 
Minn.  68,  82  N.  W.  1094;  McGee  v.  Henne- 
pin County,  84  Minn.  472,  88  N.  W.  6. 
There  is  no  difficulty  in  extending  this 
ruling  to  the  present  case.  Tba  crucial 
question  here  is  whether  a  rural  highway 
im  or  may  he  a  special  benefit  to  neighbor- 
ing lands,  as  distinguished  from  a  general 
benefit  to  the  public.  Plaintiff  relies  upon 
Bperry  v.  Flygare,  80  Minn.  325,  49  L.R.A. 
757,  81  Am.  St.  Rep.  281,  83  N.  W.  177,  as 
answering  this  question  conclusively  in  the 
negative.  The  taw  held  unconstitutional 
in  the  Sperry  Case  was  clearly  vicious. 
The  entire  cost  of  the  highway  was  aseeseed 
upon  lands  within  the  prescribed  limit  of 
1  mile  on  either  side,  whether  the  cosu 
exceeded  the  benefitB  or  not.  The  present 
law  assessen  one  fourth  of  the  cost  upon 
lands  deemed  specialty  benefited,  without 
defining  the  limits  of  the  assesament  dis- 
trict. The  1895  law  (Laws  18B5,  chap. 
302)  worked  a  great  hardship  upon  the 
farmers  of  the  state;  It  might  easily  be 
confiscatory.  The  present  law  is  not 
burdensome;  but  one  fourth  of  the  cost  is 
assessed,  and  that  is  payable  in  ten  instal- 
ments. We  have  no  hesitation  in  saying 
that  the  law  under  attack  in  t!iis  case  k 
meritorious,  and  that  it  should  be  sus- 
tained, unless  it  is  entirely  clcur  that  lands 
outside  of  cities  and  villages  can  receive 
no  special  benefit  by  tlie  construction  and 
maintenance  of  good  roads. 

Thouglr  Sperry  v.  FIjgare  dealt  with  a 
statute  vitally  different  from  tlie  one  be- 
fore us,  and  though  particular  stress  is  in 
40  L.R.A.(N.S.) 


that  case  laid  on  the  fact  that  the  law  im- 
posed the  entire  cost  on  adjoining  lands, 
without  regard  to  the  landa  benefited  by 
the  highway,  yet  it  may  well  be  considered 
as  authority  for  the  proposition  that  rural 
highways  are  not  local  improvements.  This 
is  perfectly  true  in  the  sense  that  lands 
bordering  on  the  highway  are  not  benefited 
in  the  way  lots  bordering  on  a  city  street 
are  benefited.  It  is  not  the  fact  that  the 
road  is  in  front  of  or  along  the  border  of 
the  farm  which  creates  the  special  benefit, 
but  the  fact  that  the  farmer  is  given  a  good 
road  to  use  in  going  to  and  from  his  mar- 
kets. But  we  do  not  consider  the  Sperry 
Case  controlling  on  the  proposition  that 
lands  tributary  to  a  rursil  highway  may 
not  receive  a  special  benefit  therefrom 
different  in  character  and  extent  from  the 
benefit  received  by  the  public  The  land  of 
the  farmer  who  is  given  a  good  rood  to 
market,  where  before  he  had  a  poor  one,  is 
certainly  enhanced  in  value  by  the  im- 
provement. So  is  the  land  of  every  other 
owner  who  is  thus  given  easy  excess  to  the 
cities  or  towns  where  he  sells  his  produce 
and  makes  his  purchases.  The  general  pub- 
lie  receive  a  benefit  wholly  diflferent  in 
character.  The  benefit  to  the  motorist  of 
the  cities  in  having  good  roads  for  his 
pleasure  runs  is  an  example  of  the  general 
benefit.  Lauds  not  in  the  tsrritory  reached 
by  the  highway  and  whose  owners  can- 
not use  it,  receive  no  special  benefit. 

The  law  in  question  does  not  attempt  to 
say  what  lands  are  benefited,  but  leaves  the 
determination  of  the  district,  as  well  as 
the  distribution  of  the  assessment,  to  the 
viewers,  and  ultimately  to  the  court.  It  is 
right  that  lands  tributary  to  the  highway 
should  pay  a  part  of  the  coat  thereof,  over 
and  above  what  the  public  pays,  for  they 
receive  a  benefit  over  and  above  what  the 
general  public  receives.  The  principles  ap- 
plied to  the  spreading  of  assessments  for 
parks,  for  paving  city  streets,  or  laying 
sidewalks  would  be  entirely  erroneous,  if 
applied  to  fixing  the  district  or  spreading 
the  assessment  for  rural  highways.  But  this 
is  a  question  that  does  not  concern  the 
validity  of  the  law,  but  rather  the  validity 
of  the  action  that  the  viewers  and  the 
board  of  county  commissioners  may  take  in 
the  matter.  If  they  proceed  upon  an  erro- 
neous principle,  or  make  a  demonstrable 
mistake  of  fact,  there  is  a  remedy  by  appeal. 

It  is  twelve  years  since  the  decision  in 
Sperry  v.  Flygare.  The  Constitution  has 
been  amended.  The  value  of  good  roads 
is  better  understood.  The  farmer  now  has 
his  automobile,  his  traction  engines,  and 
his  telephone.  He  has  all  the  facilities  for 
leaching  the  beat  markets  at  the  right  time, 
except  t\e  good  road.     We  think  it  caa 
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Uirlj  be  amid  that  the  establishment  and 
~  i  ruTkl  highwaj,  ttist  gives 
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seceM  to  his  mSiTketB,  eahAooes  the  vftlue 
of  hi*  Iftnd  mud  constitutea  •  special  benefit, 
different  in  character  from  the  public  or 
general  beiMflt.  It  ia  true  that  at  no  time 
hare  famt  Inoda  been  aaaeued  (or  roads, 
except  that,  in  assessing  damage*,  benefits 
to  the  Umd  have  been  deducted  from  ilie 
amount  awarded  to  the  landowner.  This  fa 
a  leeognitioa  of  the  fact  that  a  bighway 
nay  b«  a  special  benefit  to  land  outside  of 
eitiea  and  villages.  See  Swenian  t.  Hal- 
lock,  95  Minn.  163,  103  N.  W.  806,  quot- 
ing with  approval  Trinity  College  v.  Hart- 
ford, 32  Conn.  46S.  It  would  seem  that, 
if  there  are  local  bencflta  that  can  be 
■et  off  aeninat  the  damages  awarded  to  a 
kndowner  by  the  eetabliehment  of  a  high- 
vaj,  the  aame  local  benefita  are  sufficient 
to  warrant  an  aBsesHment.  The  weight  of 
antfaority  to-da;  aeems  to  be  to  the  effect 
that  a.  highway  may  be  •  local  improve- 
mcnt,  and  that  an  asBeaement  of  lands 
specially  beneRted  may  be  un  sustained. 
Page  &  J.  Taxation  by  AssesBment,  g  322; 
Bauman  v.  Ross,  167  U.  8.  54S,  12  L.  ed. 
270,  17  Snp.  Ct.  Rep.  066;  Law  v.  Madison, 
S.  A  G.  Tump.  Co.  30  Ind.  77;  Monroe 
County  T.  Harrell,  1*7  Ind.  600,  i«  N.  E. 
124;  Spaulding  v.  Mott,  167  Ind.  GS,  7S 
K.  E.  620:  Jonee  v.  Tonawanda,  16S  K.  Y. 
418,  S3  N.  E.  280;  Seanor  v.  Whatcom 
Giant7,  13  Wash.  48,  42  Pac.  662. 

The  caae  of  Graham  t.  Conger,  S6  Ey. 
682,  4  8.  W.  327,  ia  opposed  to  this  view, 
and  the  Washington  Ave.  Case,  6S  Fa.  352, 
8  Am.  Rep.  255,  seemingly  so,  though  in  the 
Pennsylvania  case  the  real  vice  was  charg- 
ing the  ooat  of  the  highway  at  a  fixed  sum 
per  acre  against  adjacent  lands,  which  the 
court  held  was  so  obviously  unreasonable 
and  erroneous  as  not  to  constitute  on  any 
fair  principle  of  reasoning  a  valuation  ae- 
cording  to  beoefits.  This  may  properly  be 
said  of  any  law  that  attempts  to  impose  a 
front-foot  assessment  on  lands  adjacent  to 
tbe  highway,  or  that  attempts  to  say  that 
only  farms  that  border  on  the  road  are 
specially  benefited  by  it.  This  was  practic- 
ally the  vice  in  the  1895  law.  Lands  that 
do  not  border  on  the  highway,  even  though 
they  are  quite  distant  therefrom,  receive  a 
special  benefit,  it  the  owner  has  aeeesB  to 
the  higtiway,  and  can  use  It  to  go  to  and 
from  his  market. 

We  do  not  thinit  the  law  can  be  upheld  on 
the  ground  that  the  construction  of  a  partic- 
ular hiehway  may  involve  drainage  feat- 
ures. We  place  our  decision  on  the  ground 
that  s  public  rural  highway  is  or  may  be 
a  Dprcial  benefit  to  lands  in  the  territory 
tributarv  to  the  same,  as  distinguished 
40  i:,,R.A.(N.S.)  12 


from  the  general  benefit  aeemlng  to  the 
general  public.  We  hold  that  the  provision 
of  the  act  assessing  one  fourth  of  the  coat 
of  the  highway  upon  lands  specially  bene- 
fited is  not  obnoxioua  to  article  9,  g  1,  of 
tbe  Constitntion. 
Order  afttrmed. 


MoCOT  &  SPIVEY  BROTHERS. 
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Bills  and  notes  —  dellnltlon. 

1.  As  defined  by  S§  4626  snd  4627,  Comp. 
Laws  1609,  a  "negotiable  instrument"  is  a 
written  promise  or  request  for  the  payment 
of  a  certain  sum  of  money  to  order  or  bear- 
er,  and  must  be  made  payable  in  money 
only,  and  without  any  condition  not  certain 
of  fulfilment. 
Same   —   negotiability   —   dieconnt   for 

prompt  payment. 

2.  A  note  given  December  IS,  ISOB,  paya- 
ble   in    instalments    three    months    apart. 


count  of  6  per  cent  will  be  allowed,  being 
uncertain  as  to  the  amount  necessary  to 
satisfy  it  at  the  time  ot  Its  execution,  ia 

non-negotiable. 

(March  12,  1*12.) 

ERROR  to  the  County  Court  for  Okla- 
homa County  to  review  a  judgment  in 
defendants'  favor  in  an  action  on  a  promis- 
sory note.    Affirmed. 

The  facts  are  sUted  In  the  opinion. 
Messrs.  Dumars  &  Taugbt  and  R.  B. 
Olsh  for  plaintiff  in  error. 

Messrs.  Weltj'  ft  Price  and  Berry  H. 
Randolph  for  defendants  in  error. 

Headnotes  by  Shabf,  0^ 

Itote.^Bill»  and  notes:  negoUdbUlty 
as  affected  by  provittion  for  dlaoount 
4n  event  of  payment  tefore  matwritn. 

The  weight  of  authority  ia  with  Fabmbsb' 
Loan  k  T.  Co.  v.  McCoy,  in  holding  that  a 
provision  in  a  note  for  a  discount  if  it  is 
paid  before  maturity,  renders  It  non- 
n^otiable. 

Thus,  in  Way  v.  Smith,  111  Mass.  S26.  a 
note  providing  that  it  might  be  paid  at 
any  time  before  maturity,  and  that  inter- 
est at  the  rate  ot  18  per  cent  should  be  de- 
ducted till  due,  waa  held  to  be  non-nego- 
tiable, because  uncertain  both  as  to  time 
and   amount. 
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Sharp,  C,  filed  tbt  following  opinion: 
The  eole  question  necesBftry  for  determin- 
ation  of  thii   case   is   whetfaer   or  not   tlie 
note   sued   on   is   a   negotiable   instrument. 
Omitting  iadonementg,  the  note  is  m  fol- 

Oklahoma  City  P.  O.     ChlcsBO,  111..  Dec.  16,  "08. 

For  TBlue  received  we  promise  to  paj  to  the 

order   ot   the   Equitable    UanulBctutlns   Cem- 

Ctnj  (Not  incorpo rated K  Chicago.  HI.,  three 
UDdred  seTenti-four  dollsn  and  forty  <wiitB 
($374. 40),  at  Cblcago,  III.,  In  tour  InitalmeoU, 
pujable  as  belon : 

A  discount  ot  9 

per  cent  will  be     B  montba  after  date  3  (93.60 

allowed  if  psld       6  months  after  date  6    93.ao 

wltbin  fltteen  6  months  nfter  date  9    93.60 

daja  from  date.    IS  montbs  attei  date  12  93.60 

iDBtatments 

after  maturtty 

draw  6  per  cent 


It  Is  agreed  that  default  In  the  pajment  of 

•□;   of   the   above   Instalmenta    Bbal],   at    the 

option   ot  the  payee  herein,   render  the  whole 

unpaid  balance  Immediately  due  and  psTable. 

[81(ned]   McCoy   k   Splvey  ^roa. 

The  question  was  before  the  supreme 
court  of  the  territorj  in  Randolph  t.  Hud- 
■on,  12  Okla.  616,  74  Pac,  046,  in  which  it 
was  held  that  a  note  in  the  following  lan- 
guage was  non- negotiable: 

$275. 

Enid,  0.  T.,  May  15,  1894. 
Thirty  days  after  date  I  promiaa  to  pay 
to  the  order  of  J.  H.  Thomas  two  hundred 
and  seventj-five  dollars  ($276),  with  inter- 
est at  the  rate  of  12  per  cent  from  date  if 
not  paid  at  maturity.     Value  received. 

N.  Randolph. 

The  opinion  is  by  Irwin,  J.,  and  a  number 
of  authorities  were  there  reviewed,  in- 
cluding  cases   from   California   and   South 

Dec.  5S,  a  note  for  $60,  payable  on  a  cer- 
tain date,  which  provided  that  payment  of 
$50  ou  a  certain  earlier  date  would  cancel 
the  note,  wag  held  to  be  non -negotiable  be- 
cause indefinite  as  to  the  amount  due. 

In  Story  v.  Lamb,  62  Mich.  525,  18  N.  W. 
248  (a  former  appeal  of  which  is  reported 
in  45  Mich.  4SS,  3  N.  W.  87),  a  note  paya- 
ble on  or  before  two  years,  with  interest, 
but  without  interest  if  paid  within  one 
year,  was  held  to  be  non-negotiable  because 
being  indefinite  as  to  both  time  and  amoTint. 

And  in  National  Bank  t.  Feeney,  12  S. 
D.  liie.  46  L,R.A.  732.  76  Am.  St.  Rep.  5B4, 
80  N.  W.  186,  it  is  held  that  a  stipulation 
for  a  discount  of  12  per  cent  if  a  note  is 
paid  before  maturity  renders  it  non-negoti- 
able because  of  the'  uncertainty  as  to  the 
amount  to  be  paid. 

But  in  T,or!ng  t.  Anderson.  ^5  Minn.  101, 
103  N.  W.  722,  a  note  for  a  certain  sum. 
witli  interest  payable  on  a  certain  date, 
with  a  discount  of  3  per  cent  if  paid  on  or 
40  L.R.A.(N,S.) 


Dakota,  decided  under  statutes  the  same 
as  here,  and,  after  reviewing  these  author- 
ities and  considering  the  statute,  the  court 
used  this  language:  "From  a  careful  con- 
sideration of  all  the  authorities,  we  think 
the  true  rule  as  to  negotiable  paper  is  that 
certainty  as  to  payor  and  payee,  the  amount 
to  be  paid,  and  the  terms  of  payment,  is  an 
essential  quality  of  a  negotiable  prombsory 
note;  and  that  it  is  not  sufficient  that 
the  amount  necessary  to  liquidate  the  note 
on  the  day  wlien  due  can  be  determined, 
but  certainly  must  continue  until  the  obU' 
gation   is  discharged." 

The  court  proceeded  to  cite  various  au- 
thorities, including  the  Supreme  Court  of 
the  United  States,  in  Stutsman  County  v. 
Wallace,  142  U.  S.  312.  35  L.  ed.  1025,  12 
Sup.  Gt  Rep.  227,  on  the  question  of  the 
binding  effect  of  the  construction  of  an 
adopted  statute,  arriving  at  the  conclusion 
that  the  court  was  traund,  in  that  instance, 
by  the  construction  of  the  supreme  court  • 
of  the  state  of  South  Dakota  of  the  statute 
then  under  consideration.  The  decision  of 
the  supreme  court,  ot  that  state  deemed 
binding  on  the  court  was  Eegeler  t.  Corn- 
stock,  1  8,  D.  138,  8  L.RJ1.  393,  4S  N.  W. 
331.  To  this  case  we  may  add  Merrill  v. 
Hurley,  6  S.  D.  SB2,  65  Am.  St.  Rep.  859, 
82  N.  W.  958;  National  Bank  v.  Feeney, 
12  8.  D.  166,  46  L.KA.  732,  7B  Am.  St. 
Rep.  5B4,  80  N.  W.  186.  While  a  different 
result  was  reached  in  the  first-mentioned 
case,  the  result  adopted  in  Hegeler  t.  Corn- 
stock,  supra,  was  followed.  The  court  there 
observed,  in  both  Merrill  t.  Hurley  anii 
National  Bank  v.  Feeney,  supra,  that  the 
court  of  that  state  had  placed  itself  in 
line  with  the  class  of  authorities  which 
require  such  a  degree  of  certainty  that  the 
exact  amount  to  become  due  and  payable 
at  any  future  time  could  be  clearly  ascer- 

before  maturity,  was  held  not  to  be  un- 
certain as  to  amount,  end  therefore  to  be 
negotiable. 

And  in  Mansfield  Sav.  Bank  v.  Miller,  2 
Ohio  C.  C.  96,  1  Ohio  C.  D.  383,  a  note  for 
a  certain  amount,  due  upon  a  fixed  date, 
was  held  to  be  negotiable  though  it  con- 
tained a  provision  for  a  discount  of  a  cer- 
tain sum  if  paid  in  full  when  due. 

And  in  Smith  T.  Crane,  33  Minn.  144,  63 
Am,  Rep,  20,  22  N.  W.  633,  a  note  for  a 
specified  amount,  payable  on  or  before  a 
certain  date,  with  interest  at  10  per  cent 


tiable  the  court  talcing  the  position  that 
the  note  in  effect  provided  for  7  per  cent 
interest,  with  a  penalty  of  larger  interest 
if  it  was  not  paid  when  due. 

For  proviaion  accelerating  maturity  as  af- 
fecting negotiability,  see  note  to  Halladnv 
Stafe  Bank  v,  Hoffman,  3  L.R.A,[N,S.|  390, 
R,  L.  S. 
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UimUe  at  the  date  of  the  note,  unin- 
tuenced  bj  anj  conditione  not  eertiiin  of 
faiShaeat. 

In  Xatioiutl  Bank  v.  Feeney,  eupra,  the 
praniion  in  th«  not«  destroying  its  negoti- 
»biKtj  w*»:  "This  note  to  be  diBcounted 
&t  12  per  cent  if  paid  before  maturity." 
Tme,  thia  case  was  decided  after  the 
adoption  of  the  statute  by  the  legislature; 
but  it  will  be  noted  thftt  it  is  based  upon 
the  former  deeiiion  of  the  court  in  Heeler 
V.  Comatock,  decided  before  the  adoption  of 
the  statute   by  the  territory  of  Oklahoma. 

This  court  h&a  repeatedly  held  that  a 
•tipolation  in  a  promissory  note,  provid- 
iig  for  attorney!'  fees,  etc.,  destroyed  the 
■egotiable  character  of  the  instrument,  and 
thereby  made  it  non-n^otiable.  Cotton  v. 
John  Deere  Plow  Co.  14  Okta.  605,  78  Pac 
121.  in  which  it  was  held  that  the  instru- 
ueitt  must  not  contain  any  condition  that 
it  not  mpSible  of  certainty  of  fulfilment. 
Other  c*aea  are  Dickeraon  v.  Eiggins,  IS 
Okla.  SS8,  82  Pac  649;  Clevenger  v.  Lewis, 
SO  Okla.  837,  16  L.B.A.(N.S.)  410,  16  Ann. 
C«8,  56,  96  Pac.  230;  Clowere  v.  Snowden, 
£1  Okla.  476,  90  Pac  G9B;  Adams  v.  Sea- 
man, 82  Cal.  636,  7  L.R.A.  224,  23  Pac. 
53:  Findlay  t.  Pott,  131  Cal.  385,  03  Pac. 
ttH.  On  tb«  authority  of  the  foregoing 
opiniona  and  the  principle  announced  there- 
in, we  are  of  the  opinion  that  the  note  in 
qomtion   was  non-negotiable. 

It  afaonld  be  kept  in  mind  that  the  pres- 
ot  negotiable  instrument  act  of  June  11, 
lt09.  is  not  involTed  in  the  present  con- 
rideratjon  having  been  enacted  subsequent 
to  the  data  of  the  note  in  question. 

We  find  no  error  in  the  record,  and  con- 
dnde  that  the  jndgment  of  the  trial  court 
ihould  be  affirmed. 

Pev   curiam: 

Adopted    in  whol& 


EX  PARTE  J.  C.  AXSOM. 
(—  Ttx.  Crim.  Rep.  — ,  141  B.  W.  793.) 


Bondav  —  running  pool  room  —  IlablU- 


NoCe.  — There  seems  to  be  no  other  case 
OD  the  qnestion  whether  keeping  a  pool  or 
billiard  room  on  Sunday  is  a  violation  of 
Sunday -law*. 

Generally    as   to   what    amusements   are 

Sobibited  by  Sunday  laws,  see  note  to  Be 
all,  30  L.R.A.(N.S.)   405,  and  other  notes 
tiiere  referred  to. 


is  prohibited  by  a  statute  providing  for  the 
punishment  of  anyone  who  shall  labor  on 
Sunday,  except  certain  specified  works  of 
necessity,  among  which  running  such  a 
place  is  not  included. 

(Davidson,  P.  J.,  disscnta.) 

(November  22,  1911.) 

APPEAL  l^  petitioner  from  a  Judgment 
of  the  County  Court  for  Cameron 
County  denying  a  writ  of  habesa  corpus  to 
secure  the  release  of  petitioner  from  custody 
to  which  he  had  been  committed  because  of 
alleged  violation  of  the  Sunday  law.     Ai- 

The  facts  are  stated  In  the  opinion. 
Mr.  A,  J.  Hudson  for  appellant. 
Mr.  C.  B.  Lane,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Harper,  J.,  delivered  the  opinion  of  the 

The  relator  in  this  case  applied  for,  and 
obtained,  a  writ  of  habeas  carpus  before 
the  county  Judge  of  Cameron  county,  ask- 
ing release  from  arrest  on  a  complaint 
charging   him   with   violating   tb«   Sunday 

The  contention  was  made  that  it  was  not 
a  violation  of  the  law  to  operate  a  pool  room 
on  Sunday.  The  county  Judge  held  it  was  a 
violation  of  the  law,  and  remanded  the  re- 
lator to  the  custody  of  the  sheriff.  The 
complaint  charged:  "On  or  about  the  27th 
day  of  February,  1910,  in  the  county  of 
Cameron  and  state  of  Texas,  it  being  Sun- 
day, one  J.  C  Axsom,  of  said  county  and 
state,  was  a  trader  in  a  lawful  business,  to 
wit,  keeper  of  a  pool  room,  did  unlawfully 
and  wilfully  open  and  permit  his  place  of 
business  to  be  open  for  the  purpose  of 
traffic,  and  the  said  J.  C.  Axsom  did  un- 
lawfully and  wilfully  labor  and  do  and 
perform  the  labor,  work,  and  business  of 
keeping  a  pool  room,  the  same  not  then  and 
there  being  a  work  of  necessity  or  charity." 
The  relator  himself  testified:  "My  name 
is  J.  C.  Auom.  I  live  io  Brownsville, 
Texas.  I  keep  a  pool  room  in  the  city  of 
Brownsville,  Texas,  on  Elizabeth  street.  I 
was  so  engaged  on  Sunday  the  S7th  day  of 
February.  I  was  at  my  place  of  business 
on  said  day,  managing  and  operating  my 
pool  room.  I  dusted  off  the  pool  and  bil- 
liard tables,  and  did  such  other  work  as  I 
am  accustomed  to  do.  A  number  of  people 
played  pool  and  billiards  at  my  said  place 
of  business.  Among  them  were  Graham 
Uaion,  Jease  Mason,  and  William  Tate.  I 
made  a  charge  for  the 'games  played,  and 
collected  from  said  above-named  parties  the 
sum  of  30  cents  for  two  games  of  pool 
played.    I  personally  opened  my  said  placi^> 
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of  business  on  Sundaj',  February  27,  1010, 
and  kept  tEie  same  open  all  day.  I  made  no 
charge  for  admiBBion  to  tlie  pool  room.  The 
only  cliarge  I  made  wbb  for  the  use  of  the 
cues  and  games  played." 

The  evidence  thus  appears  undisputed 
that  relator  opened  and  run  his  pool  room 
on  the  Sabbath ;  and  the  sole  queBtion  to 
be  decided  is.  Do  tb«  statutes  of  tliis  sfAte 
prohibit  the  running  of  a  pool  room  on 
Sunday!  Article  196  of  the  Penal  Code 
provides:  "Any  perion  who  shall  labor  on 
Sunday  shall  be  fined  not  leal  than  ten  nor 
more  than  fifty  dollars."  And  article  197 
esempta  from  the  proviBJons  of  the  preced- 
ing articles  ferrymen,  keepers  of  toll 
bridges,  keepers  of  hotels,  boarding  houses, 
restaurants,  and  keepers  of  livery  stables, 
etc.,  evidently  allowing  that  the  legislature 
intended  that  the  word  "labor"  should  he 
given  ita  broadest  signification;  and  this 
court  in  the  case  of  Ex  parte  Kennedy,  42 
Tex.  Crim.  Rep.  148,  61  L.R.A.  270,  58  B. 
W.  129,  holds  that  "the  ordinary  vocation 
of  a  barber  comes  within  the  statute  pro- 
hibiting all  persons  from  laboring  on  Sun- 
day." In  Quarles  v.  State,  56  Ark.  10,  14 
L.R.A.  194,  17  S.  W.  260,  it  is  held  that 
selling  theater  tickets  was  labor  within  the 
meaning  of  a  similar  statute.  It  was  held 
in  Cortesy  v.  Territory,  6  N.  M.  882,  19 
L.R.A.  349,  30  Pftc.  947,  that  a  person  sell- 
ing intonicating  liquors  on  Sunday  was  en- 
gaged in  "labor"  within  the  meaning  of 
tha  Sunday  act  In  State  v.  Frederick,  45 
Ark.  348,  66  Am.  Rep.  eS6,  it  was  held  that 
a  barber  within  the  meaning  of  the  Sunday 
Uw  was  a  laborer,  and  m  Stewart  v.  Davis, 
31  Ark.  618,  26  Am.  Rep.  676,  a  livery- 
stable  keeper  is  iield  to  be  a  laborer.  In 
Cincinnati  v.  Rice,  15  Ohio,  226,  the  prohi- 
bition of  common  labor  was  held  to  em- 
brace the  selling  and  buying  of  any  goods, 
wares,  and  merchandise  under  their  statute. 
The  word  "labor"  has  been  given  a  broad 
meaning  when  couBtruing  the  laws  relative 
to  the  observance  of  Sunday;  and  when  we 
read  the  statutes  of  the  state  relative  to 
what  is  prohibited  in  specific  language,  and 
what  excepted  from  the  operation  of  the 
law,  no  other  conclusion  can  be  drawn  than 
that  the  intent  of  the  legislature  was  to 
prohibit  running  a  pool  hall  on  the  Sab- 
bath, and  such  construction  should  be  given 
their  language  as  to  efi'ectuate  that  purpose. 
One  who  in  his  language  managed  and  op- 
erated the  pool  room,  dusted  the  pool  and 
billiard  tables,  set  the  balls,  furnished  the 
cues,  and  did  such  other  work  as  is  neces- 
sory  in  a  pool  room,  is  within  the  definition 
of  "laborer,"  if  a  barber,  livery-stable  keep- 
er, and  bartender  come  within  the  meaning 
of  that  word.  The  legislature  intended  to 
exempt  only  such  labor  and  vocations  U 
<0  L.IU>.(N.B.) 


are  necessary  for  the  welfare  of  mankind, 
recognizing  that  human  experience  had  dem- 
onstrated that  days  of  rest  were  necessary 
for  the  best  interest  of  the  human  race. 
In  the  case  of  Ex  parte  Newman,  9  Cal. 
602,  Judge  Field  has  well  expressed  thip 
thought,  saying:  "In  its  enactment  the  leg- 
islature has  given  the  sanction  of  law  to  a, 
rule  of  conduct  which  the  entire  civiliied 
world  recognizes  as  essential  to  the  physical 
and  moral  well-being  of  society.  Upon  no 
subject  is  there  such  a  concurrence  of  opin- 
ion, among  philosophers,  moralists,  and 
statesmen  of  all  nations,  as  on  the  necessity 
of  periodical  cessations  from  labor.  Onr 
day  in  seven  is  the  rule,  founded  in  ex^vo- 
rience  and  sustained  by  ecieoce.  There  is 
no  nation  poasessing  any  degree  of  civiliza- 
tion where  the  rule  is  not  observed,  either 
from  the  sanctions  of  the  law  or  the  sanc- 
tions of  religion.  This  fact  has  not  es- 
caped the  observation  of  men  of  science,  and 
distinguished  philosophers  have  not  hesitat- 
ed to  pronounce  the  rule  founded  upon  a 
law  of  our  race."  Again:  The  eame  au- 
thority quotes  with  approval  the  followinf^ 
from  the  supreme  court  of  Pennsylvania 
(Specbt  V.  Com.  8  Pa.  312,  49  Am.  Dec. 
518)  :  "All  agree  that  to  the  well-being  of 
society  periods  of  rest  are  absolutely  necps- 
sary.  To  be  productive  of  the  required  aii- 
vantnj^e,  these  periods  must  recur  at  stittcil 
intervals,  so  that  the  mass  of  which  the 
commuuity  is  composed  may  enjoy  a  respite 
from  labor  at  the  same  time.  They  may  be 
established  by  commou  consent,  or,  as  is 
conceded,  tbe  legislative  power  of  the  state 
may,  without  impropriety,  interfere  to  &x 
the  time  of  their  stated  return,  and  enforce 
obedience  to  the  direction.  When  this  hap- 
pens, some  one  day  rauBt  he  selected,  and  it 
has  been  said  the  round  of  tbe  week  pre- 
sents none  which,  being  preferred,  might 
not  be  regarded  as  favoring  some  one  of 
the  numerous  religious  sects  Into  which 
mankind  are  divided.  In  a  Christian  com- 
munity, where  a  very  large  majority  of  the 
people  celebrate  the  first  day  of  the  week 
OS  their  chosen  period  of  rest  from  labor. 
it  is  not  surprising  that  that  day  should 
have  received  the  legislative  sanction." 

We  are  of  tlie  opinion  that  the  complaint 
charged  an  ofTenst  against  the  taws  of  this 
state,  and  Judgment  is  afBrmed, 

Davidson,  P.  J.,  dissenting: 

I  feel  (^nstrained  to  dissent  in  tlits  case 
from  the  conclusion  reached  by  my  brethren 
that  the  opening  of  a  pool  room  or  the  opnr- 
ation  of  a  pool  room  or  billiard  hall  on 
Sunday  is  a  violation  of  the  Sunday  law. 
Especially  do  I  disagree  with  this  on  the 
ground  upon  which  they  place  it:  that  is, 
that  the  man  who  opens  his  pool  room  or 
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operates  it  on  Sunday  is  a  laborer  witliin 
the  t«rma  of  our  statute. 

Article  196  of  the  Penal  Code  which  re- 
lator waa  cfa*rged  vith  violating,  reads  aii 
:ollom:  "Any  person  who  shall  hereafter 
labor  or  compel,  force,  or  oblige  his  em- 
ployees, workmen,  or  apprentices  to  labor 
oa  Sunday,  etc,  shall  be  fined  not  less  than 
ten  nor  more  than  fifty  dollars."  Relator, 
if  guiltj,  is  to  be  so  adjudged  under  the 
first  clause,  "Any  person  who  shall  hereafter 
labor  on  Sunday  shall  be  fined."  From  the 
eiidence  relator  was  the  proprietor  of  an 
ordinary  pool  parlor  or  hall,  and  kept  his 
pool  tables  for  the  purpose  or  remunera- 
tioo,  for  which  he  charged  a  fee,  not  for 
idmittanoe  to  the  hall,  but  charged  those 
vbo  played  games  on  his  tables  at  a  etipu- 
lated  price.  Billiard  halls  or  parlors  and 
pool  halls  or  parlors  have  at  all  times  and 
inder  all  circunutances,  so  far  as  I  am 
svar^  been  classed  as  places  of  amusements, 
•There  people  go  to  entertain  themselves 
by  playing  games  on  the  tables  for  pleasure, 
amosement,  or  to  while  away  tlie  odd  hours 
for  pleaanre,  but  it  has  never  been  held  or 
regarded  'aa  a  place  where  people  labor  or 
vork.  It  ^rould  hardly  be  considered  a 
nachiue  shop  or  factory,  or  a  planing  mill, 
or  any  of  those  various  places  where  people 
vongregate  as  laborers  and  employ  their 
Time  in  such  service.  22  Am.  k  Eng.  Enc. 
Lav,  043;  4  Am.  &  Eng.  Enc  Law,  G4. 

Keepers  of  billiard  halls  and  pool  halls 
are  required  to  pay  an  occupation  tax 
■mally  to  pursue  such  character  of  buai- 
aetsL  Xhe  legislature  has  further  provided 
tbat,  if  such  character  of  tables  are  exhib- 
ited f<w  the  purpose  of  securing  betters  or 
faming,  the  owner  or  keeper  of  the  table 
would  be  guilty  of  ezbibiting  the  same  un' 
ier  the  gambling  act,  and  this  although  it 
KMj  b«  a  licensed  occupationj  and  it  has 
been  further  held  in  this  aUte  that,  if  the 
flayers  of  the  game  of  pool  should  bet  or 
vager  on  the  game,  they  would  be  guilty 
of  betting.  It  has  also  been  held  that  the 
betting  of  the  table  tecs  would  constitute 
eambling;  and,  if  the  owner  of  the  table  was 
■vare  of  the  fact  and  permitted  the  parties 
to  bet  the  table  fees,  this  would  constitute 
him  the  keeper  of  the  gaming  table.  It 
Toold  hardly  be  contended  under  these  cir- 
cumstances, at  least  ought  not  to  be,  that 
the  keeper  of  such  a  place  would  be  what 
is  comtnonly  known  as  a  laborer.  Article 
IM,  quoted,  does  not  include  pool  parlors 
within  its  terms,  and,  if  it  be  so  held  under 
t*ie  terms  of  the  article,  it  would  he  bv 
the  nuMt  atrainpd  construction.  It  cannot 
be  held  to  be  a  place  of  arauacment  under 
article  199,  because  of  the  fact  tliat  entrance 
fees  are  not  paid  and  other  reasons  as  well, 
and  it  is  not  to  he  classed  as  amusement 
«LJLA,(K.S.) 


unde^  the  terms  of  that  statute.  My  breth- 
ren evidently  believe  that  it  is  not  within 
the  terms  of  article  1S9.  That  article  in- 
terdicts traders,  merchants,  and  those  who 
carry  on  a  lawful  trading  business  opening 
their  business  on  Sunday  for  the  purpose  of 
traffic.  It  is  more  than  difllcult  to  com- 
prehend how  the  proprietor  of  a  pool  hall 
could  be  held  to  be  a  laborer  under  the  temu 
of  our  statute.  It  does  not  include  him; 
and,  if  the  statute  is  not  susceptible  of  the 
construction  under  the  ordinary  language 
as  commonly  understood,  he  would  not  be 
within  the  terms  of  the  statute.  No  maa 
can  be  held  to  violate  a  law  in  Texas  unless 
the  legislature  has  made  it  an  offense  in 
plain  language.  Penal  Code,  arts.  1,  9.  If 
we  take  the  definition  of  what  constitute 
a  laborer,  then  it  is  clear  that  relator  can- 
not be  brought  within  the  definition  of  the 
term  as  commonly  understood.  A  "laborer," 
as  defined  by  Mr.  WeBster,  is  one  who 
works  at  a  toilsome  occupation.  A  laborer 
is  one  who  performs  manual  labor.  Be 
Ho  King  (D.  C.)  8  Sawy.  438,  14  Fed. 
724,  725;  Wildner  T.  Ferguson,  42  Minn. 
112,  6  L.RJi..  338,  J8  Am.  St.  Rep.  406,  43 
X.  W.  794;  Milligan  v.  San  Antonio  &,  G. 
a.  R.  Co.  —  Tex.  Civ.  App.  — ,  46  S.  W. 
918,  919;  McPlierson  v.  Stroup,  100  Oa.  228, 
28  8.  E.  167  i  Weatherhv  v.  Safony  Woolen 
Co.  —  N.  J.  Eq.  — ,  29"  Atl.  328;  Coffin  v. 
Reynolds.  37  N.  Y.  640;  Whitaker  v.  Smitli, 
81  N.  C.  340,  31  Am.  Rep.  603;  Wentroth's 
Appeal,  82  Pa.  469;  Bovle  v.  Mountain  Key 
Min.  Co.  9  N.  M.  237,  60  Pae.  347;  Stuart 
V.  Poole,  112  Ga.  818,  81  Am.  St.  Rep.  81, 
38  S.  E.  41 ;  St.  Louis  Southwestern  R.  Co. 
V.  Lyie,  e  Tex.  Civ.  App.  763,  26  S.  W.  284. 
It  is  useless  to  multiply  these  authorities. 
They  are  very  numerous  In  the  United 
States.  I  have  searched  the  authorities  with 
some  degree  of  interest  to  ascertain  if  it  has 
been  held  by  any  court  that  a  pool  hall 
would  be  construed  to  be  a  laboring  estab- 
lishment, or  the  keeper  or  employee  of  the 
keeper  of  such  hall  would  constitute  either 
a  laborer  as  that  term  is  usually  under- 
stood. Judge  Brooks  in  Benson  v.  State, 
47  Tex.  Crim.  Rep.  609,  86  S.  W.  800,  held 
that  a  bartender  who  sold  beer  on  Sunday 
could  not  be  held  to  be  a  laborer.  In  fact, 
under  our  statute,  he  would  not  be  a  la- 
borer, but,  it  guilty  of  selling  on  Sunday 
would  come  within  the  terms  of  article  109 
by  all  of  our  decisionB,  which  prohibit  mer- 
chants, grocers,  and  dealers  In  wares  and 
merchandise  and  traders  in  business  from 
opening;  their  places  on  Sunday.  It  was 
tliouRht,  however,  bv  my  brethren  that  pool 
halls  were  not  within  the  terms  of  that 
statute.  If  pool  halls  are  to  be  included 
within  thp  terms  of  the  Sunday  law, 
legislature  has   not   seen   proper   to  C 
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This  court  hj  construction  caunot  ere&ts 
ofFensea  or  moke  acts  eriminal  within  tb« 
terras  of  the  law  wlien  not  included  bj  the 
legislature.  Murray  v.  State,  Zl  Tex.  App. 
620,  67  Am.  Rep.  623,  2  a  W.  767. 

I  do  not  care  to  pursue  this  subject  fur- 
ther. I  am  clearly  of  the  opinioD  that  my 
brethren  are  in  error,  and  that  by  their 
opinion  they  have  construed  into  existence 
a  Tiolation  of  law  which  has  not  been  creat- 
ed by  the  legislatuiB.  I  therefore  respect- 
fully diiseuL 


H.  O.  BLANKEN8HIP,  Appt, 

KINO  COUMTV,  Reapt 

(68  Wash.  84,  122  Pac.  616.) 

HlKtiway   —   permitting   obatrnctlon   — 
liability  of  connty. 
1.  A  county  which  permits  j^ranite  blocks, 


which  hare  been  placed  by  a  cititen  on  the 
graded  part  of  a  highway,  but  outside  the 
macadamized  part,  to  remain  there  for  Ave 
months,  may  be  held  liable  for  injury  to  a 
traveler  on  the  highway  whose  vehicle 
comes  into  collision  with  tbem  in  the  dark. 
Same   —   knowledge   ot   obstrnctlon   ^ 

oontrlbntorr  neKllgence. 

2.  The  mere  fact  that  one  attemptli^  to 
drive  along  a  highway  on  a  dark  rainy 
night  knew  that  granite  blocks  had  been  left 
lying  adjacent  to  the  macadamized  portion 
of  the  way,  at  a  certain  point,  does  not  es- 
tablish contributory  negligence  on  his  part 
as  matter  of  law,  in  coming  into  collision 
with  them. 

(Mount  and  Morris,  JJ.,  dissent.) 

(April  8,  1912.) 

APPEAL  by  pUintifT  from  a  judgment  of 
the  Superior  Court  for  King  County 
dismissing  an  action  brought  to  recover 
damages  for  penonal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facta  are  stated  in  the  opinion. 


yote,  —  JjiabtUtjf  of  county,  town,  or 
municlpallt]/  for  obBtructlon  or  defect 
outside  of  traveled  portivn  of  high- 
Earlier  cases  discussing  this  subject  may 

be  found  in  a  note  to  Elam  v.  Mt.  Sterling, 

20  L.R.A.(N.8.l    


note  to  James  T.  Weilston  Twp.  13  L.R.A. 
(N,S.)   1219. 

For  other  cases  closely  related  to  the 
subject  presented  here  for  discussion,  see  the 
following  notes:  Liability  for  injury  to 
pedestrian  by  defect  or  ohstniction  in  space 
between  hidewalk  and  carriage  way.  Barnes- 
Tille  V.  Ward,  ante,  94. 

Duty  of  town  or  municipality  to  provide 
barriers  to  protect  travelers  from  obstruc- 
tions outside  the  highway.  Shea  v.  Whit- 
man. 20  L.R.A.(N.S.)  980,  and  Elam  v.  Mt. 
Bterlinn,  20  L.R.A.(N.S.)   604. 

Liability  of  municipality  for  injuries  bv 
trees.  Dyer  t.  Danbury,  39  L.R,A.(N,S.) 
40.S. 

Bitching  posts  or  stepping  blocks  in  pub- 
lic streets  as  unlawful  obstructions  or  nui- 
sances, Lacey  v.  Oskaloosa,  31  L.R.A.(N.S.) 
853. 

Duty  toward  children  as  to  obstructions 
or  defects  in  street.  Townley  v.  Hunting- 
ton, 34  L.H.A.(N.S.)   118. 

Liability  for  placing  near  highway  object 
calculated  to  frighten  horse.  Davis  v.  Penn- 
sylvania R.  Co.  12  L.R.A.[N.S.)  1153,  and 
Elamv.  Mt  Sterling.  20  L.R.A.[N.B.)   B52. 

Generally  municipalities  are  held  to  have 
fully  performed  their  duty  when  they  have 
constructed  highways  of  reosorable  width 
and  smoothness;  and  if  a  traveler  chooses, 
without  reasonable  cause,  to  travel  outside 
40  L.R.A.(N.S.) 


such  way,  he  assumes  the  risk.  37  (^c. 
204. 

Thus  no  liability  attached  to  a  town  where 
a  traveler  voluntarily  left  the  traveled  high- 
way and  was  injured  by  walking  or  driving 
into  a  hole  or  ditch  located  within  the  lim- 
its, but  outside  of  the  traveled  portion,  of 
the  highway  (Burr  t.  Plymouth,  48  Conn. 
480;  Morse  V.  Belfast,  77  Me,  44;  Brown  ». 
Skowhegan,  82  Me.  273,  19  Atl.  399;  Orr  »- 
Oldtown,  99  Me.  100,  6S  Atl.  014;  Hunt  v. 
Douglass  Twp.  186  Mich.  187,  130  N.  W. 
848;  King  v.  Ft  Ann,  180  N.  Y.  496.  73 
N.  E.  481;  Hammacher  v.  New  Berlin,  124 
Wis.  240,  102  N.  W.  48B)  ;  or  where  the  in- 
jury was  caused  by  carriage  wheel  fallinf; 
olT  a  bridge  which  was  not  a  part  of  the 
traveled  path,  but  outside  of  it,  and  con- 
structed solely  to  facilitate  accesa  between 
the  traveled  path  and  a  private  way  which 
opened  into  the  highway  on  one  side,  and 
from  which  plaintiff  was  driving  (Felch  v. 
West  BrookGeld,  184  Mass.  300,  68  N.  £. 
227  [As  to  duty  respecting  conditions  of 
highway  to  persons  entering  or  leaving  pri- 
vate property,  see  note  in  37  L.R.A. (N.8.) 
357] )  ;  or  by  driving  against  a  stone  (Moran 
V.  Palmer.  162  Mass.  196,  38  N.  E.  442; 
Carev  v.  Hubbarston,  172  Mass.  106, 61  N.  E. 
621;  Hall  V.  Unitv,  57  Me.  629;  Blake  v. 
Newfleld,  68  Me.  385;  Perkins  v.  Favette, 
68  Me.  162,  28  Am.  Rep.  84) ;  or  by  pedes- 
trian striking  foot  against  stump  ILowe  v. 
Clinton,  136  Mass.  24);  or  by  defect  in 
rough  and  dangerous  ground  between  two 
roads  while  attempting  to  go  from  one  to 
the  other  (Shepardson  v.  Colerain,  13  Met. 
66;  Cleveland  v.  Pittsford,  72  Hun,  552,  25 
N.  Y.  Supp.  630.  affirmed  without  opinion  in 
146  N.  Y.  384,  42  N.  E.  643;  Oder  v. 
Haineaburgh,  44  Vt  220). 

So,  where  plaintiff  waa  injnred  bj  step- 
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Ueasn.  George  F.  Hannsn  uid  Rlcb- 
*rd  G.  Hatchfiison,  far  appellant: 

Appelluit's  koowledge  of  the  defect  And 
hi*  failure  to  have  it  in  mind  at  the  time 
of  the  happening  of  the  injury  was  not  : 
ligence  per  le. 

McQuillan  r.  Seattle,  10  Wuh.  464,  46 
Am.  St.  Rep.  799,  38  Pac.  1119 1  Conie  v. 
Seattle.  2S  Wuh.  059,  62  Pac.  121;  Critea 
T.  New  Richmond,  98  Wis.  60,  73  N.  W. 
322;  Steele  v.  Kortbern  P.  R.  Co.  21  Waah. 
2S9.  57  Pac.  820. 

HcflBTa.  John  F.  Hnrpby  and  Robert 
H.   E^nna,   for  respondent: 
The  count;  was  free  from  negligence. 

Bast  T.  Eaaex,  182  Mass.  313,  65  N.  E. 
397;  Carey  v,  Hubbardeton,  172  Maas.  100, 
51    N.   E.   521;   Strieker  v.  Heedsburg,   101 

pinff  upon  a  culvert  made  of  plank  and  cov- 
ered with  earth  within  the  limits  of  the 
highway,  the  court  said:  "To  render  a  Ter- 
diet  for  the  piaintifT,  the  jury  muBt  hare 
found,  that  the  place  nhere  the  accident  hap- 
pened nan  within  the  limits  of  that  part 
of  the  highway  wrought  and  prepared  by 
the  defendants  for  public  travel."  Kellogg 
T.  Northampton,  8  Gray,  504. 

So.  where  a  horse  which  a  traveler  was 
leadini;  became  fTi<;htened,  and  ahe  was  in- 
jured by  being  dragged  over  a  pile  of  stones 
ahich  had  been  scraped  out  of  and  left  be- 
tide the  road,  the  town  was  held  not  guilty 
of  iief;lif^nce  in  leaving  the  stones  there  for 
I  few  dara  while  the  men  were  busy  in  an- 
other part  of  the  town.  Stedraan  v.  Osceola, 
I  J"  App.  DiT.  220,  132  N.  Y.  Supp.  28. 

So.  where  a  traveler  chose  to  leave  the 
traveled  hifthway,  the  city  was  held  not 
liable  for   injury  sustained: 

— hv  falling  off  end  of  culvert.  Scranton 
T,  Hill,  102  Pa.  S7B,  48  Am,  Rep.  211 1 
Mononriahela  City  v.  Fischer,  11]  Pa.  9,  56 
.\m.  Rep.  241,  2  Atl.  87. 

— by  pedestrian  falling  into  ditch  within 
Jocated  limitB,  but  out  of  the  traveled  part 
of  highway,  she  not  being  a  traveler  within 
the  meaning  of  the  statute  providing  for  re- 
oovery  of  damages  arising  from  defects  in 
itrrets  and  highways.  leslie  v.  Lewiston, 
<2  Me.  468. 

— by  falling  into  a  hole  5  feet  outside  of 
ttreet,  the  defect  not  being  in  the  highway 
Tithin  the  meaning  of  the  statute,  so  as  to 
tender  the  village  liable.  Kevea  v,  Mar- 
eMa*.  50  Mich.  439,  45  Am.  Rep.  52,  15 
N.  W.  542. 

— by  falling  over  scantling  lying  in  the 
road,  the  court  stating  that  if  tlie  pedes- 
trian chose  to  use  that  portion  of  the  street 
drsignated  for  vehicles,  instead  of  the  por- 
tion desif^ated  for  pedestrians,  it  was  his 
diitv  to  exercise  sufficient  care  to  avoid  an 
ohetacte  of  that  character.  Brown  v.  Chi- 
eaeo,  135  III.  App.  128. 

Rut,  notwithstanding  the  general  rule 
that  municipalities  are  not  liable  for  acci- 
dents outside  of  the  traveled  portion  of  a 
hiffb-way,  they  may.  under  certain  circuiQ- 
•taneee,  be  held  liable,  aa  where  the  obatruc- 
40  L.BJL{N.8.I 


Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  aought  In  this  action  to  re- 
cover for  personal  injuries  received  by  him 
from  an  accident  happening  while  he  was 
driving  a  team  upon  a  county  road  in  King 
county.  The  roadbed  at  the  place  of  the  ac- 
cident was  some  24  feet  in  width,  and  had 
been  macadamized  (or  a  width  of  IS  feet 
along  its  center.  The  road,  ao  the  appellant 
testified,  was  traveled  throughout  its  en- 
tire width,  although  the  heavy  traffic  passed 
over  the  macadamiced  portion  of  the  way. 
At  the  place  of  the  accident,  and  for  some 
distance  on  each  side  thereof,  the  road  had 

tiou  or  defect  is  near  the  traveled  portion, 
and  the  traveler  accidentally  or  by  neces- 
sity deviates  from  the  traveled  way. 

Thus,  a  town  was  held  liable  for  personal 
injury  sustained  where  a  borae  ahied  and 
the  wagon  struck  a  post  near  the  traveled 
highway  (Fowler  v.  Linquist,  138  Ind.  668, 
37  N.  E.  133),  or  a  log  outside  of  but 
within  close  proximity  to  the  traveled  part 
(Snow  V.  Adams,  I  Cush.  443),  or  where  a 
horse  suddenly  swerved  to  avoid  a  mud  pud- 
dle, causing  the  wheel  to  strike  a  stump 
standing  a  few  inches  outside  of  the  trav- 
eled track  (BoIfcB  v.  Sullivan,  101  Wis.  «08, 
77  N.  W.  870). 

And  where  a  horse  became  restive  and 
plaintiff  reined  him  out  of  the  traveled  part 
of  the  road,  sustaining  injury  by  the  chaise 
running  over  a  log  beside  the  traveled  part 
of  the  highway,  the  city  was  held  liable. 
Cobb  v,  Standish,  14  Me.  198. 

So,  a  town  was  held  liable  where  a  blind 
man  on  a  dark  night  left  the  traveled  por- 
tion of  the  road  to  avoid  an  approaching 
team,  and  by  so  doing  was  injured  by  step- 
ping over  a  bank  wall,  such  deviation  being, 
by  law,  deemed  a  neccsaity.  Glidden  v. 
Beading,  38  Vt.  52,.  88  Am.  Dec.  630. 

So,  where  the  wrought  way  was  impassa- 
ble by  reason  of  snow  drifting,  and  tor  that 
reason  a  traveler  drove  outside  of  the  usual- 
ly  traveled  path,  and  was  injured  by  reason 
of  a  defect,  the  city  was  held  liable,  in 
Savage  v.  Bangor,  40  Me.  176,  63  Am.  Dec. 
658.  it  having  constructive  notice  that  the 
highway  was  defective. 

So,  where  a  highway  became  impassable 
because  of  snow,  and  a  traveler,  to  avoid  the 
drift,  took  a  side  track  and  was  injured  by 
a  horse  while  assisting  it  out  of  the  deep 
anow,  the  town,  under  its  statutory  duty  to 
keep  the  highway  in  repair,  was  held  liable 
for  failure  to  render  the  highway  pansahls 
when  it  had  notice  of  its  defective  condition. 
Hogg  V.  Brooke,  7  Ont.  L.  Rep.  273. 

But  where  plaintiff  reined  her  horse  ont 
of  the  road  on  the  opposite  side  from  an 
electric  car,  and  her  carriage  dropped  down 
i  end  of  a  culvert,  causing  her  in- 
jury, a  verdict  for  plaintilT  was  set  aside 
the  ground  that  her  thoughtless  inatteh-. 
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b««ii  graded  out  from  the  aide  of  a 
and  lay  in  tbe  shape  of  a  carve;  the  point  of 
the  cufve  extending  towards  the  summit  of 
the  hill.  On  the  other  aide  it  brake  oS 
abruptlj,  owing  to  the  fact  that  the  roadbed 
was  huilt  up  from  the  natural  slope  of  the 
bill.  Some  five  months  or  more  before  the 
accident  one  Barret,  lor  purposes  of  his  own, 
ID  no  way  connected  with  the  affairs  of  the 
county,  hauled  and  placed  on  the  roadbed 
between  tbe  macadamized  portion  of  the 
way  and  the  bill  two  blocks  of  granite  2 
feet  by  S  feet  by  4  feet  in  sice,  laying  them 
diagonally  to  the  eourae  of  the  road,  bo  that 
their  ends  reached  within  a  foot  and  a  halt 
or  2  feet  of  tbe  macadamized  part  of  tbe 
road.  On  the  evening  of  September  16,  3S09, 
the  appellant  drove  along  the  highway  to- 
wards hiB  bome  with  a  t«ara  of  well-brok- 

tios,  the  very  essence  of  tieEligence,  was  the 
cause  of  the  accident.  TaAer  v.  Farming- 
dale,  8S  Me.  623,  27  Atl.  454,  motion  for  new 
trial  sustained  on  ground  supporting  former 
ruling,  88  Me.  103,  33  Atl.  785. 

And  see  the  subdivision,  "Loitering,  devia- 
tion," in  note  to  Elam  v.  Mt.  Sterling,  20 
L.E.A.(N.S.)  761. 

So,  a  municipality  has  been  held  liable  for 
injury  sustained  by  reason  of  defect  or  ob- . 
structioD  in  close  proiimity  or  so  connected 
with  the  traveled  portion  of  the  highway 
as  to  be  dangerous  to  the  people  traveling 
thereon,  and  it  is  upon  this  rule  that  tlic 
decision  of  the  reported  case,  BLAnKKNSHir 
v.  Kino  County,  rests. 

Thus,  under  this  rule,  a  town  was  held 
liable  where  a  pedestrian  injured  himself 
by  stumbling  over  boulders  lying  alongside 
of  the  traveledpart  of  the  road  (Wheeler  v. 
Westport,  30  Wis.  302) ;  or  by  driving  upon 
scales  set  in  the  highway  margin  which,  by 
long  use,  had  become  part  of  a  road  nhii-h 
the  town  was  bound  to  keep  In  repair  (Pot- 
ter T.  Castleton.  63  Vt.  435)  ;  or  hy  driving 
into  a  stump  allowed  to  remain  at  the  ed^e 
of  the  traveled  part  of  ths  highway  [Foley 
V.  East  Flamborough  Twp.  26  Ont.  App. 
Rep.  43). 

And  where  an  apparently  safe  but  in  fact 
deep  and  dangerous  watering  place  was  lo- 
cated within  the  limits  of  a  highway,  but 
'  outside  of  and  connected  with  the  traveled 


sioned  by  his  falling  into  the  water  white 
attempting  to  drink.  Cobb  v.  Standish,  14 
Me,  108.  In  the  above  case  the  court  said: 
"The  traveled  part  of  the  road  was  of  suffi- 
cient width  and  well  made  for  ordinary  ac- 
commodation, but  a  portion  of  the  space  in 
which  the  public  have  an  easement  was  un- 
safe; and  the  danger,  being  concealed,  was 
calculated  to  deceive  and  entrap  a  traveler. 
Towns  are  not  obliged  to  provide  watering 
places  for  the  public  convenience,  but  when 
they  are  provided  by  nature  in  the  high- 
way, they  ought  not  to  be  suffered  to  hectime 
pitfalls  firnt  to  allure  and  then  to  destroy 
hnrnes  or  othpr  animals  turned  aside  to  par- 
40  L.R.A.(N.S.) 


en  horses  and  a  light  wagon,  traveling  in  a 
trot  at  a  speed  of  perhaps  8  miles  an  hour. 
As  he  reached  the  point  in  the  road  where 
the  granite  blocks  were  placed,  be  collided 
with  them.  The  collision  broke  the  right 
front  wheel  of  his  wagon  to  pieces,  and 
caused  the  right  hind  wheel  to  loosen  from 
tbe  axle  and  to  roll  off.  The  team  thereup- 
on started  to  run  away,  dragging  tbe  ap- 
pellant, and  before  they  were  stopped  he  re- 
ceived the  injuries  for  which  he  sues  in  this 

In  his  direct  as  well  as  his  crois-eiamina,- 
tion  the  appellant  admitted  that  he  was 
familiar  with  the  road  over  which  he  wsia 
traveling;  that  be  had  traveled  it  many 
times  in  the  nighttime  as  well  as  the  day- 
time; that  he  knew  the  exact  location  there- 
on of  the  granite  blocks;  and  that  his  team 

take  [of]  the  refreshment  to  which  they 
are  thus  invited." 

So  in  Wakeham  v.  St.  Clair  Twp.  91  Mich, 
16,  61  N.  W.  696,  where  plaintiff  was  thrown 
from  his  borse  by  the  norso  stepping  into 
an  existing  hole  in  the  highway,  or  by  the 
ground  sinking  beneath  the  horse's  feet  as 
a  result  of  water  action  under  ground,  the 
court  said  that  if  the  hole  was  so  near  the 
traveled  way,  or  way  intended  for  travel, 
that  a  person  would  be  likely  to  get  into  it 
in  seeking  to  avoid  a  mud  hole,  the  town- 
ship was  guilty  of  negligence  in  allowing  it 
to  remain  there  for  an  unreasonable  time. 
If,  however,  the  hole  was  so  open  and 
notorious  that  a  person  using  ordinary  care 
would  have  observed  and  avoided  it,  the 
plaintilf  waa  guilty  of  negligence  in  riding 
Into  it.  These  questions  were  for  the  jury 
under  the  testimony  as  to  the  condition  of 
the  road  at  this  point  and  the  state  of  the 
weather  at  the  time. 

And  where  a  person  was  killed  by  coming 
into  contact  with  a  broken  highly  charged 
fire  alarm  wire  lying  in  the  road  just  out- 
sided  of  the  macadamized  portion,  whicli> 
accident  would  not  have  occurred  had  the 
deceased  kept  to  the  macadam  i7ed  part,  the 
city  was,  in  Emery  v,  Philadelphia,  208  Pa. 
4S2.  67  Atl.  977,  held  liable  on  the  ground 
that  a  city  or  even  a  borough  or  township 
may  not  with  impunity  leave  a  highly  dan- 
gerous and  insidious  obstruction,  such  as  a. 
heavily  charged  and  exposed  electric  wire, 
on  any  part  of  a  public  highway,  so  near 
it  that  a  traveler  accidentally  or  intention- 
ally deviating  a  few  feet  from  the  beaten 
track  may  encounter  it  to  the  risk  of  life. 

So,  when  a  private  way  leading  from  a 
public  way  has  been  opened  and  dedicated  to 
a  public  use,  a  city  is  liable  for  a  defect 
between  the  part  wrought  for  public  travel 
and  the  entrance  of  the  private  way,  unlesa 
It  has  cautioned  the  public  against  entering 
upon  such  private  way.  Paine  v.  Brocton, 
138  MaRS.  Gf14. 

See  also  note  to  Elam  v.  Mt.  Sterling.  20 
L.R.A.(N.S.)  884.  as  to  liability  of  mu- 
nicipality for  dpfpcls  or  obstnictions  in 
proximity  to  highway.  J.  D.  C. 
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««3  under  eantrol  at  tbe  time  of  the  a.cci- 
dent.  Bat  he  &!■□  teatiSed,  in  excuse  of  bis 
Mt  of  diiTing  upon  the  blocke,  that  tlie 
■ia««dutuzed  part  of  tbe  road  wfta  coTered 
tirer  with  more  or  less  dust  and  dirt,  es- 
pecially on  its  edges,  and  that  one  driving 
over  it  muld  not  always  tell  by  the  mere 
wmid  tbe  team  and  wagon  made  whether 
gr  not  Ibey  were  entirely  on  this  part  of  the 
way;  that,  aa  he  approached  the  blocks,  he 
■rtM  keeping  well  to  the  right  of  the  way, 
■>  as  to  avoid  collision  with  poasibte  ap- 
proaching teams  and  antomobiiei;  that  but 
a  short  time  before  the  collision  his  team 
had  become  frightened  and  increased  their 
■peed  somewhat,  and  that  it  took  more  than 
liis  uaaaJ  attention  to  keep  them  under  con- 
trol; that  tbe  night  was  dark  and  rainy, 
and  that  tbe  blocks  could  not  be  readily 
•c«n;  and  that  he  "was  cold  and  wet"  and 
"bent  on  getting  home."  At  the  trial,  before 
tte  appellant  had  concluded  his  testimony, 
tbe  coart  took  the  case  from  the  jury  and 
catered  a  jndgmeut  of  dismissal,  basing  his 
letion  on  tbe  grounds  that  no  negligence 
Tts  ■boim  on  the  part  of  the  county,  and 
tkat  the  defendant  was  guilty  of  negligence 
in  driTing  upon  the  granite  blocks  after  he 
kad  knowledge  of  their  location  In  the  high- 
way. Tbim  appeal  ia  from  the  judgment  of 
dimisaa.!. 

This  conrt  has  heretofore  held,  and  it  is 
tbe  general  rule,  that  counties  are  not  ob- 
ligated to  open  highways  to  travel  for  their 
hll  located  width;  but  that  their  duty  in 
tills  regard  is  accomplished  by  opening  the 
IT  for  a  sufficient  width  to  make  it  rea- 
Moably  safe  and  convenient  for  ordinary 
tnvel,  that  it  is  not  compelled  to  keep  the 
tides  of  the  prepared  way  free  from  ob- 
itrnctions,  nor  is  it  obliged  to  erect  barriers 
where  there  is  no  unusual  danger  to  b«  en- 
ttxmtered.  These  rules  are  pressed  upon  us 
u  nutaining  the  court's  judgment  in  the 
piT«ent  case,  but  it  seems  to  us  that  they  do 
Bot  meet  the  question  supgesfed  by  the  facts 
ia  tbe  record.  The  appellant  in  the  case  be- 
fon  na  was  not  injnred  because  he  passed 
C3t  of  the  part  of  the  highway  that  had 
been  opened  by  tbe  public  anthorities  for 
travel;  On  the  contrary,  he  was  Injured  by 
■a  obstruction  placed  in  the  very  part  of 
tte  way  that  had  been  so  opened.  If,  there- 
fnn,  the  county  was  rcsponaible  for  the  ob- 
itniction.  and  tbe  appellant  was  not  ^i1ty 
ol  contrihiitory  negligence,  the  county  can- 
not escape  liability  on  the  ground  that  thrre 
was  a  sufficient  way  left  open  by  the  use 
0f  which  travelers  alon<r  the  road  could 
avoid  colIiBinn  with  the  blocks  of  grnnife. 
To  place   them  there  was  to  invite  injury. 

A  traveler  along  a  higbway  expects  to 
k»»p  witliin  the  way  prepared  for  him,  and 
anticipates  meeting  with  obstructions  if  he 
40L.R.A.(X.S.) 
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departs  therefrom,  but  he  does  not  expect  to 
meet  with  obstructions  in  that  part  of  the 
way  over  which  he  is  invited  to  travel,  and 
consequently  he  is  not  to  be  held  to  as  strict 
an  accountability  if  he  is  injured  by  such 
an  obstruction  as  he  would  be  were  he  in- 
jured by  an  obstruction  outside  of  the  place 
of  travel. 

We  have  not  overlooked  the  contention 
of  the  county  to  the  effect  that  it  had  ex- 
tended no  invitation  to  the  public  to  travel 
off  the  macadamised  part  of  the  highway, 
nnd  that  those  blocks  were  not  placed  on  the 
part  that  had  been  macadamised ;  that  4 
feet  of  graded  space  on  each  side  of  the 
macadam  was  so  graded  in  order  to  protect 
the  macadam  from  breaking  and  spreading 
out  with  the  weight  of  loads,  and  were  not 
intended  as  places  upon  which  to  travel. 
But  the  record  furnishes  no  support  for 
these  contentions.  The  county  offered  no 
evidence  at  the  trial,  and  the  evidence  of 
tbe  appellant  is  that  all  parts  ol  the  high- 
way were  used  by  the  public  for  the  pur- 
poses of  travel,  the  dirt  sides  as  well  as  the 
macadamized  center.  This  is  aufflcient  to 
carry  to  the  jury  the  question  whether  the 
county  intended  that  all  parts  of  tbe  way 
should  l>e  so  used  by  the  public. 

It  was  not  shown  that  the  county  per- 
mitted the  granite  blocks  to  be  placed  in 
the  highway,  or  that  any  officer  of  tbe  coun- 
ty had  knowledge  that  they  had  been  so 
placed,  and  it  ia  insisted  that  the  county 
cannot  he  held  liable  because  of  these  facts. 
But  tbe  plaintiff  did  show  that  the 
blocks  had  been  suffered  to  remain  in  the 
highway  for  a  period  of  five  months,  and 
this  is  sufficient  to  warrant  a  jury  in  find- 
ing that  the  county  officials  knew  or  ought 
to  have  known  of  their  placement  therein. 

The  further  contention  that  the  appellant 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  because  he  was  familiar  with 
tiie  highway,  and  had  previous  knowledge  of 
the  fact  that  the  granite  blocks  had  been 
placed  therein,  is  equally  without  founda- 
tion. The  appellant  was  not  hound  at  all 
times,  by  day  and  by  ni^nt.  to  keep  in  mind 
the  fact  that  some  person  had  plaoed  ob- 
structions in  the  way.  The  human  mind  is 
not  BO  constituted  that  it  can  recall  at  alt 
times  things  with  which  it  is  familiar,  and 
we  know  from  experience  and  observation 
that  reasonably  prudent  persons  receive  in- 
juries from  defects  and  obstructions  in 
streets  and  highways  of  the  existence  of 
which  they  had  previous  knowledge.  The 
law  does  not  therefore  In  all  cases  hold  a 
person  injured  by  a  defect  in  a  highway 
guilty  of  contributory  negligence  merely  be- 
cause he  had  previous  knowledge  of  the  de- 
fect, but  generally  treats  the  matter  of 
knowledge  as  a  fact  or  circumstance  bearing 
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upon  the  question  of  contributory  negli- 
gence, to  be  submitted  to  tlie  jur;  along 
with  the  otber  tacts  And  circumstances  sur- 
rounding the  accident,  leaving  it  for  tliem  to 
•ay  wbether,  under  the  facta  shown,  the  in- 
jured person  was  or  was  not  guilty  of 
contributory  negligence.  Benaon  v.  *Hamil- 
toa,  34  Wash.  201,  75  Pac.  SOS;  Cowie  v. 
Seattle,  22  Wash.  S69,  02  Fac.  121;  Mischke 
V.  Seattle,  26  Wash.  ei6,  67  Pac.  367 ;  Mc- 
QuilUn  y.  Seattle,  10  Wash.  464,  46  Am.  St. 
Rep.  796,  3B  Pac.  IIIB. 

The  facts  in  the  case  before  us  do  not 
show  conclusively  that  the  ftppellant  was 
guilty  of  contributory  negligence.  The 
court  should  not  therefore  have  taken  the 
ease  from  the  jury. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Dnubar,  Ch.  J.,  and  Ellis,  J.,  concur. 

HonBt  and  Horria,  JJ.,  dissent. 


KENTDOKT  OOUBT  OF  APPEALS. 

SMITH  BALL  et  al.,  Appts., 

COMMONWEALTH  OF  KENTUCKY. 

(149  Ky.  280,   147  8.  W.  953.) 

Breach  of  peace  —  bond  —  forfeiture  — 

sbooting  dog. 

A  conviction  and  fine  for  being  disorder- 
ly, shooting  a  dog  in  a  street,  and  insulting 
a  citJTen,  does  not  forfeit  a  peace  bond  un- 
der   statutory    provisions    that    such    bond 


shall  be  required  upon  apprehension  tiiat 
the  obligor  will  commit  violence  endanger- 
ing human  life,  or  a  felony,  or  an  offense 
against  the  person  or  property  of  another, 
and  will  be  forfeited  by  conviction  of  a 
felony  or  an  offense  constituting  a  breach 
ol  the  peace. 

(June  21,  1012.) 


<y  in  plaintiff's  favor  in  an  action  brought 
to  recover  the  penalty  of  a  peace  bond.    Re- 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  C.  Faulkner  *  Sous,  for  appel- 

The  warrant  upon  which  Smith  Ball  waa 
tried  does  not  necessarily  contain  or  in- 
volve a  breach  of  the  peace. 

22  Cyc.  48T;  Simons  v.  State,  £5  Ind. 
331;  Sturgeon  T.  Com.  18  Ky.  L.  Rep.  66S, 
37  S.  W.  670;  State  t.  Leavitt,  87  Me.  72, 
32  Atl.  78T. 

Judicial  conviction  of  defendant  of  an 
offense  not  amounting  to  or  involving  a 
breach  of  the  peace  is  not  a  breach  of  the 
peace  bond  under  g  301,  lubsec.  2  of  the 
Criminal  Code. 

1  Words  t  Phrases,  B61;  Black's  Law 
Diet.  2d  ed.  149;  2  Sutherland,  Stat  Constr. 
g  520;  Black.  Interpretation  of  Lasrs,  2<I 
ed.  p.  451 ;  Smith  v.  Com.  9  Ky^.  L.  Rpp. 
720;  Rankin  v.  Com.  0  Bush,  653;  Cornctt 
V.  Com.  25  Ky.  L.  Rep.  1769,  78  S.  W.  8^S. 

Mr.  W.  F.  Hail  also  for  appellants. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, J.  G.  Forester,  and  Clay  &  Carter 
for  the  Commonwealth. 
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For  disorderly  language  as  disturbance 
of  the  public  peace,  see  the  note  to  Stewart 
V.  State.  32  L.R.A.(N.S.)  505. 

It  will  be  seen  that  in  Ball  v.  Com.  it  is 
held  that,  in  the  absence  of  a  conviction 
tor  a  felony,  nothing  leas  than  "violence  or 
injury  to  an  individual  or  his  property" 
will  breach  the  bond. 

It  may  be  noted  that  in  Cornett  v.  Com., 
quoted  from  in  the  Ball  Case,  the  bond 
contained  an  undertaking  not  to  engage  in 
the  unlawful  sale  of  spirituous,  vinous,  or 
malt  liquors,  and  the  defendant  was  con- 
victed of  such  sale,  and  the  decision  of  the 
court  is  that  there  was  no  authority  for 
taking  a  bond  which  undertook  to  abstain 
from  offenses  not  amounting  to  a  breach  of 
the  peace. 

The  subject  of  peace  bonds  and  of  those 
for  "good  behavior"  cannot  well  be  sepa- 
rated, although  it  has  been  suggested  that 
the  latter  is  more  easily  breached. 
10  L.RA.(N.8.) 


In  Com.  V.  Duane,  1  Binn.  SO,  Tilghman, 
Ch.  J.,  aaid,  as  to  surety  for  good  be- 
havior: "Surety  for  good  behavior  may  be 
considered  in  two  points  of  view.  It  is 
either  required  after  conviction  of  some  in- 
dictable offense,  in  which  case  it  forms  part 
of  the  judgment  of  the  court,  and  is  founded 
power  incident  to  courts  of  record  by 
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judges  or  justices  of  the  peace  out  of  c 
before  the  trial  of  the  person  charged  with 
an  otTense,  in  pursuance  of  authority  de- 
rived from  a  statute  made  in  the  34th  year 
of  Edward  III.  It  is  this  last  kind  of 
surety  we  are  now  to  consider.  The  statute 
34  Edward  III.  authorizes  justices  »f  tlie 
peace  to  take  surety  for  good  behavior  of 
all  tbotie  that  are  not  of  good  fame,  to  the 
intent  that  the  public  may  not  be  troubled 
by  such  persons.  It  is  supposed  that  thia 
statute  was  mnde  to  prevent  the  diaordera 
which  were  introduced  by  the  soldiers  of 
Edward  the  Third,  numbers  of  whom,  aft'jr 
serving  in  his  armies  in  France,  were  dis- 
charged in  England.  The  natural  meaning 
of  the  words  'persons  not  of  good  fame' 
seems  to  be,  those  who,  by  their  general 
evil  course  and  habits  of  life,  had  acquired 
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Millar,  J^  delivered  the  opinion  of  the 

Appellant  Smith  Ball,  being  in  cuatod; 
under  a  charge  of  ba.Ting  confederated  with 
other  peraoaB  for  the  purpose  of  iatimidftt' 
ing  knd  klarming  othera,  and  for  having 
eniellf  and  inhuinanty  heaten  and  bruieed 
one  J-  T.  Farley,  was,  upon  the  motion  of 
the  eonunonwealth's  attorney,  required  to 
pve  ft  bond  in  the  sum  of  (5,000  to  keep 
the  peftce  and  be  of  good  behavior  for  a 
period  of  twelve  months.  He  executed  this 
bond  on  February  II,  I9I1,  with  his  eoap- 
pdUnta,  W.  M.  Smith  and  Allen  Ball,  as 
fail  Buretie*.  By  the  terms  of  his  bond.  Ball 
undertook  to  keep  the  peace  and  be  of  good 
behavior  towards  all  citizens  in  this  com- 
monwealth  for  a  period  of  twelve  months, 

a  bftd  reputation,  and  were  supposed  to  be 
dangerouB  to  the  ctuniuunit?.  In  process 
of  time,  however,  the  oonstruetion  of  these 
eipre«>ioti8  has  been  extended  far  beyond 
their  original  meaning,  and  persons  are  now 
eomunonlj  held  to  find  suiety  for  their  good 
behavior  who  are  not  generally  of  ill  tame, 
but  baiVe  only  been  charged  with  some  par- 
ticular offense." 

There  are  very  few  reported  eases  upon 
bleaches  ot  "peace  bonds'  or  those  for  good 
behavior.  It  has  been  held  that  the  bond  has 
been  breached — where  there  is  a  condition 
to  appear — by  a  failure  to  appear  (Lawton 
V.  State,  5  Tex.  272)  ;  where  there  has  been 
If  wait  with  Intent  to  murder  (Stste  v.  San 
Miguel,  4  Tex.  Civ,  App.  182,  23  S.  W.  389)  ; 
asAult  and  battery  (State  v.  Rudowskv,  36 
Ind.  389;  Com.  v.  Braynard,  e  Pick.  113); 
whei«  the  one  hound  was  guilty  of  an  af- 
fr«T  (State  v.  Sanders,  153  N.  C.  624,  69 
S.  E.  272). 

Bnt  it  seems  to  have  been  thought  in  at 
t«a*t  one  case  that  an  assault  on  a  third 
peraon  wonld  not  necessarily  breach  the 
bond.  Thus,  in  Rez  v.  Stanley,  Sayer,  139, 
the  report  was  that  "upon  a  rule  to  shew 
(anse  why  the  proceedings  upon  a  scire 
facias  ahotild  not  be  stayed,  it  appeared, 
that  the  scire  facias  was  brought  upon  a 
RCOfrniEance  entered  into  by  Stanley  and 
his  bail,  for  Stanley's  keepint;  the  peace; 
that  the  r«c(»piizaiice  whs  entered  into  in 
eonseqmenoe  of  articles  ot  peace  having  been 
eihibrted  by  J.  8.  against  Stanley;  and 
that  Stanley  had  been  (ruilty  of  assaulting 
J.  S,  The  rule  was  discharifed.  And  by 
Bvder,  Ch.  J.,  if  the  peace  have  not  been 
troken  by  an  assault  upon  the  person  who 
exhibited  articles  of  the  peace,  the  court 
will  not  permit  a  proceeding  1^  scire  facias 
■pnn  a  Tecognizance  for  keeping  the  peace, 
if  the  proceeding  appear  cleariy  to  be  vexa- 
tlcus:  yet,  an  such  reoognixance  is  for  keep- 
lag  the  peace  to  all  the  King's  subjects,  as 
•ell  ms  to  the  person  who  exhibited  the  arti- 
etea,  tbe  court  will  not,  in  a  doubtful  case, 
ftay  tbe  proceedings  upon  a  scire  facias;  be- 
i^uae  the  question  whether  the  breach  of 
tbe  pe«Ge  by  assanlting  another  person  did 
aaioimt  to  a  forfeiture  of  the  recognizance 
10  L3^(N.8.) 


"and  that  he  woitld  not  be  guilty  of  a 
felony,  or  any  offense  involving  a  breach  of 
the  peace  during  said  time." 

On  July  II,  Iflll,  Ball  was  tried  upon  a 
warrant  issued  against  him  by  the  judge 
of  the  Harlan  county  court,  which  con- 
tained the  following  charge:  "Smith  Ball 
has  committed  the  offense  of  a  breach  of 
the  peace  by  being  disorderly,  insulting 
Marion  Etling  and  wife,  Lidia  Etling,  dis- 
charging deadly  weapons,  and  shooting  a 
dog."  Ball  was  tried  by  a  jury  and  fined 
(25,  which  he  paid.  On  July  2S,  IBll,  the 
commonwealth  instituted  this  action  upon 
Ball's  peace  bond,  seeking  to  recover  from 
him  and  his  sureties  the  penalty  ot  95,000 
therein  stipulated,  upon  tbe  ground  that  it 
had  been  broken  by  Ball's  conviction  above 

may  be  determined  upon  tbe  plea  of  not 
gnilty  to  the  scire  facias." 

But,  on  the  otlicr  hand,  see  Reg.  v.  How- 
ard, 11  Mod.  109,  where  Lady  Howard  ex- 
hibited articles  of  the  peace  against  her 
husband,  whereupon  he  was  hound  to  keep 
the  peace  for  a  year.  On  a  motion  for  a 
discharge,  upon  a  suggegtion  that  she  was 
consenting,  Holt,  Chief  Justice,  said:  "How 
can  we  discharge  it  liefore  the  condition  is 
performed  T  Besides,  if  my  lord  breaks  the 
peace  upon  anyone  else,  it  is  a  forfeiture  of 
his  recognizance." 

In  Lawton  v.  State,  5  Tex.  272,  it  was 
held  that  a  bond  to  keep  the  peace  and  ap- 
pear in  answer  to  a  charge  of  assault  and 
battery  is  breached  bv  a  failure  to  appear. 

In  Rcspublica  v.  Cnbbet,  infra,  it  was  held 
where  a  bond  for  good  behavior  was  taken  of 
one  charged  with  libel,  a  libel  might  breach 
the  bond. 

But  in  State  v.  Banders,  163  N.  C.  624, 
69  S.  E.  272,  it  was  held  that  convictions  of 
C  for  pubtisbing,  selling,  and  having  in  pos- 
session obscene  and  indecent  literature  could 
not  be  a  violation  of  a  bond  conditioned 
in  showing  that  C  kept  the  peace  towards  A 
and  B. 

In  this  connection  reference  mav  be  made 
to  Randolph  v.  Brown,  2  Va.  'Cas.  351, 
where  the  condition  was  that  one  Brown 
should  keep  the  peace,  and  be  of  good  be- 
havior towards  all  tbe  citizens  of  the  com- 


facias  issued  against  the  cognizors,  assign- 
ing for  cause  of  issuing  it,  that  said  Brown 
had  failed  to  perform  the  condition  of  the 
said  recognizance,  without  stating  how  or 
in  what  he  had  broken  it,  and  it  was  held: 
"That  the  said  sci.  fa.  is  defective  in  this, 
that  it  does  not  set  forth  nor  aver  in  wW 

S articular  the  said  Isom  L.  Brown  had 
roken  the  condition  of  the  said  recogni- 
tanee,  and  that  for  this  reason  it  was  right- 
fully quashed." 

Where  the  condition  of  the  bond  was  "to 
keep  the  peace  as  against  the  person,  fam- 
ily, and  property,"  it  was  held  that  it  was 
error  to  notd  that  it  was  no  breach  of  the 
bond  to  call  A  a  liar,  and  contemporaneo^-. 
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•et  forth.  A  demurrer 'to  tlie  petiUon  wu 
overruled.  In  the  flrat  paragraph  of  their 
answer,  appellaDte  traversed  the  alleged 
breach  of  the  bond,  and  in  a  aecond  para- 
graph they  alleged  affirmativel;  that,  while 
Ball  was  walking  along  one  of  the  streets 
of  the  town  of  Harlan  in  a  qoiet,  civil,  and 
orderly  manner,  he  \tae  attacked  in  a  vio- 
lent waj  by  a  vicious  dog  belonging  to 
Marion  Etiing;  that  neither  Marion  Etliiig 
nor  Lidia  Etiing,  his  wife,  nor  any  other 
person,  was  present,  or  took  any  part  or  in- 
terest whatever  in  what  then  occurred;  and 
that  when  the  dog  was  ahout  to  bite  Ball, 
he,  in  order  to  protect  bis  person  from  in- 
jury, shot  the  dog,  but  did  not  kill  it.  Ap' 
pel  Ian  ts  farther  alleged  that  the  shooting 
of  the  dog  was  the  only  charge  upon  which 


proof  was  offered  or  heard  upon  the  trial; 
that  Ball  was  found  guilty  only  of  having 
shot  a  dog,  which  did  not  constitute  a, 
breach  of  the  peace  nor  any  violation  of 
the  terms  of  tlie  bond;  and  that  Ball  bad 
not  provoked  the  dog,  in  any  way,  to  make 
the  attack  upon  him.  By  an  amended  an- 
swer, appellants  alleged  there  was  do  evi- 
dence introduced  showing  that  Ball  was 
guilty  of  or  had  committed  any  additiODBil 
offense,  or  any  of  the  offenses  charged  in 
the  warrant  upon  which  he  waa  tried,  eieept 
that  of  "discharging  deadly  weapons"  and 
"shooting  a  dog,"  neither  of  which  was  done 
in  the  presence  of  any  other  person,  or  in 
such  a  way  or  manner  as  to  commit  a 
breach  of  the  peace.  The  circuit  judge  sus- 
tained a  demurrer  to  the  answer  as  amend- 


ly  raise  a  stick  to  strike  him,  and  that 
these  things,  if  done  in  anger,  were  "a 
menace  of  violence,"  and  were  "calculated 
to  excite  alarm  or  to  provoke  a  breach  of 
the  peace,"  and  constituted  a  breach  of  a 
bond  to  keep  the  peace,  under  gg  1238,  1239, 
Penal  Code  18115  of  Qeorgia.  Rumsey  v. 
Bullard,  S  Oa.  App.  802,  03  8.  E.  921. 

In  Reg,  V.  Harmer,  17  U.  C.  Q.  B.  555,  a 
sci.  fa.  waa  brought  on  a  recognizance  (with 
sureties)  with  condition  that  Harmer 
"should  keep  the  peace,  and  be  of  good  be- 
havior towards  her  Majesty  and  all  her 
liege  subjects,  and  specially  towards  Henry 
Muma,  of  the  township  of  Blenheim,  for 
the  term  of  one  year,"  an  assault  and 
threatening  language  and  manner  being  al- 
.  leged  as  a  breach.  On  the  trial  it  was 
shown  by  record  that  Harmer  waa  convicted 
of  the  charge  that  he  did  "assault  Henry 
Muma,  of,  etc.,  by  using  insulting  and 
abusive  language  to  him  in  his  own  olfice 
and  in  the  public  street,  and  by  using  his 
fiat  in  a  threatening  and  manacing  manner 
to  the  face  and  head  of  the  said  Henry 
Muma."  The  court  stated  that  the  using 
his  fist  in  a  threatening  manner  to  the  head 
and  face  amounted  to  an  assault,  and  said: 
"The  sci.  fa.  charges  that  the  defendant 
broke  the  pence  by  as'^aulting  Muma,  and 
also  that  he  did  not  observe  the  condition 
to  be  of  good  behavior,  which  is  a  more  com- 
prchenaive  engagement  than  the  other  The 
defendant  pleaded  in  answer  that  he  did  not 
assault  Muma,  and  din  not  break  the  peace; 
takinfc  no  notice  of  that  charge  against  him 
by  which,  if  proved,  tlie  recognisance  would 
equally  have  been  forfeited:  namely,  the 
not  being  of  good  behavior.  This  plea  was 
therefore  not  a  good  bar.  Still  the  Crown 
has  taken  issue  upon  what  is  pleaded,  and 
we  must  determine  upon  this  rule  whether 
the  verdict  should  be  for  the  Crown  or  for 
the  defendant,  upon  the  issue  joined  and 
the  evidence  given  at  the  trial.  It  was  un- 
niipBtiorahlv  nrovnd  on  thp  part  of  tlie 
Crown  that  the  defendant  did.  after  enter- 
ing into  the  rPCoRnizance,  break  the  peace 
towards  Muma,  for  he  has  been  convicted  by 
a  jury  of  using  threatening  laniruajre  to 
Muma  in  his  presence,  accompanying  it  bv 
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threatening  gestures,  alt  which  tended  to  » 
breach  of  the  peace,  and  was  also  a  breach 
of  the  condition  to  be  of  good  behavior." 
(It  was  also  held  in  this  case  that  the  stat- 
ute, relieving  the  defendant,  who  had  been 
summarily  convicted  and  punished,  from 
being  afterwards  convicted  and  punished  in 
any  proceeding,  civil  or  criminal,  for  the 
same  offense,  was  no  bar  to  the  acl-  fa.  on 
the  recognizance.) 

But  not  mere  unseemly  words  wilt  breach 
a  bond  for  good  behavior.  Thus  in  Rex  v. 
Heyward,  Cro.  Car.  498,  it  is  reported  that 
upon  a  recognizance  "of  the  good  behavior, 
the  breach  was  assigned  first,  because  Hey- 
ward said  to  a  constable,  in  execnting  his 
offlce,  'Thou  art  a  lying  rascal,'  Secondly, 
because  he  said  to  another  who  threw  down 
bis  hedges,  'One  of  you  is  dead  of  the 
plague,  and  I  hope  I  shall  see  more  of  you 
to  die  of  the  plague.'  Thirdly,  because  he 
said  to  a  woman  that  'she  waa  a  whore 
and  jade.'  and  other  foul  words  conivrnine 
her  incontinency.  Fourthly,  because  he  said 
to  one  in  the  churchyard,  after  evening 
prayer,  that  'he  was  a  foresworn  knavo,' 
and  'a  perjured  knave.'  The  defendant 
pleaded  not  guilty.  And  upon  evidence  at 
the  Bar,  it  appeared  by  one  witness  that  he 
spake  to  the  constable,  because  he  affirmed 
that  the  defendant  used  to  corry  picklocks 
about  him,  'Thou  art  a  lying  rascal.'  And 
the  other  witnesses  on  the  behalf  of  the 
Kine  did  not  prove  that  these  words  were 
in  disturbance  of  the  execution  of  his  of- 
fice, or  for  anv  act  about  the  executing  of 
his  ofllce.  And  tor  all  the  other  words,  they 
were  words  of  heat  and  intemperance:  but 
none  of  them  tended  to  the  breach  of  peace, 
or  to  the  terror  of  anv;  nor  was  there  any 
act  done,  but  only  evil  words,  and  of  thoBe 
words  the  persons  against  whom  he  "pake 
them  gave  the  occasion.  And  although  the 
manner  of  speaking  may  be  good  cause  in 
discretion  to  bind  one  to  his  good  behavior 
yet  one  hein"  bound,  words  only  whicii  tend 
not  to  the  breach  of  peace,  or  terrifviiig 
others,  or  unto  sedition,  etc.,  shall  not  he 
sufficient  cause  of  forfeiture  of  a  recosmi- 
zance,  for  then  by  such  pretense  of  words  a 
man   should   tie   in   danger  of   hja   recogni- 
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(4,  ind.  Uie  appellanta  having  fuled  to  fur- 
ther unCDd  their  answer,  the  trial  court 
(in  judgment  far  the  common  wealth 
■giioit  Ball  and  hij  sureties  for  the  aum 
of  K>,0OO;  and  from  that  judgment  tbey 
pjvHcutc  this  appeaL 

'lie  luScieacy  of  the  petition  is  the  first 
qoeition  to  be  determined;  and  if  it  ' 
Inud  to  be  insufGcient  it  will  be  unnec 
un  to  consider  the  matters  of  defense  set 
iaiik  in  the  an«wer.  A  sufBcient  petition 
iDivt  ibow  upon  ita  face  a  state  of  facts 
■hieh,  in  law,  constitute  a  breach  of  the 
ttmu  of  the  peace  bond  by  which  appel- 
Ititi  covenanted  that  Ball  "would  not  be 
inilty  of  a  felony,  or  any  offense  invalviug 
*  breach  of  the  peace"  during  the  year. 

Secticm  3S2  of  the  Criminal  Code  of  Froc- 


tutce,  which  would  be  inconvenient.  Where- 
(«rp  it  was  left  to  the  jury  to  consider  of 
t^  Terity  and  validity  of  the  evidence,  and 
dtbe  maoner  of  speaking  them;  whereupon 
Uxy,  being  a  substantial  jury,  considering 
Uttreof,  gave  their  verdict  for  the  defend- 
ut,  ttiat  he  was  not  guilty." 

In  CrabdeU's  Case,  Leon.  pt.  2,  p.  169, 
Cnbdell  was  bound  by  recognizance  to  his 
pwd  behavior;  upon  which  the  Queen 
brought  a  scire  facias,  and  surmised  that 
ifkr  the  recogniEance  acknowledged,  the 
Mid  rrabdell  was  arrested  and  t^en  by  the 
Mutable  for  suspicion  of  felony,  and  of  his 
wn  wrong  escaped.  It  was  objected  on 
tir  part  of  Crabdell,  because  it  is  not  al- 
itpi  Gy  matter  in  fact,  that  a  felony  was 
ttvuDitted.  But  the  whole  court  was  of  a 
nilrsry  opinion;  for  it  is  not  material  if 
tbe  felony  were  committed  or  not ;  for  if 
isshject  be  arrested  by  a  lawful  officer,  it  ts 
u>t  Uwful  for  him  to  escape;  but  he  ouglit 
W  stand  to  the  law,  and  to  answer  unto 
tile  matter  with  which  he  is  charged.  And 
w  Cnbdell  was  forced  to  answer. 

In  Kino's  Case,  Cro,  Eliz.  pt.  1,  p.  B6, 
*bile  nothing  was  decided,  there  is  an  In- 
twsting  discussion  on  breaches  of  "good  be- 
iiTior.''^  King  was  indicted  for  that  where- 
u  be  was  bound  by  recognizance  to  be  of 
|Md  behavior,  he  hod  said  to  one  Kirton, 
tbat  "he  was  a  pelter,  and  a  teller  of  lies, 
ud  a  drunkard;  and  that  he  would  make 
biiDs  poor  Kirton;  and  that  he  had  entered 
■nd  broke  the  close  of  Kirton;"  for  which 
13  tttion  of  trespass  vi  st  armit  lieth.  And 
tbe  question  was  moved  by  Coke,  if  these 
bt  causes  of  the  breach  of  his  rec<^izaneet 
•or  it  is  a  common  course  In  such  eases  to 
iriirt  men,  which  will  be  evidence  in  a  scire 
fidas  upon  the  recognizance.  Wray  and 
Oavdy  conceived  at  first  that  they  are  no 
WUH  of  the  breach  of  the  recognizance; 
Icr  the  party  doth  not  break  his  good  be- 
biTior  except  he  doth  something  in  act  or 
■^  which  tends  to  the  breach  of  the  peace; 
u  if  be  goeth  in  warlike  manner  with  weap- 
Mt.  or  is  in  cfHnpany  of  riotous  malefac- 
tor!, although  nothing  be  done ;  or  threatens 
iMther  to  beat  him,  or  to  flght  with  him. 
^tse  (although  nothing  be  done)  are 
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tice  provides  as  iollows:  "A  person  may 
be  arrested  for  the  purpose  of  requiring  of 
him  security  to  keep  the  peace,  or  for  his 
good  behavior,  in  the  following  cases: 

"1.  Upon  the  complaint  on  oath,  of  a 
person  threatened,  to  a  magistrate,  that  the 
defendant  bos  threatened  to  commit  an  of- 
fense against  his  person  or  property,  and 
upon  the  magistrate  being  satisfied,  by  ex- 
amination on  oath  of  the  complainant  or 
others,  that  there  are  reasonable  grounds  to 
fear  the  commission  of  the  offense  threat- 

"2.  Dpcn  information  given  on  oath  to  a 
magistrate,  by  any  person,  that  the  defend- 
ant is  about  to  commit  violence  endanger- 
ing human  life,  or  is  about  to  commit  an 
offense    amounting    to    a    felony,    and    thp 

breaches  of  the  good  behavior.  But  when  he 
speaks  only  words  of  reproach,  which  inny 
procure  another  to  break  the  peace,  this  is 
no  breach  of  the  good  behavior.  And  they 
held  clearly,  that  the  enti:y  into  the  close 
was  no  breach,  being  done  peaceably;  and 
he  might  pretend  title  to  it;  although  in 
an  action  it  is  supposed  to  be  vf  et  armii, 
and  contra  padem.  And  Wray  said  that 
nothing  shall  be  said  a  breach  of  the  recog- 
nizance but  that  wliich  sounds  to  the  hurt 
of  another,  and  by  intendment  may  be  a 
breach  of  the  peace;  as  assault,  menace,  etc 
And  he  said,  if  one  be  leading  of  his  horse, 
and  he  that  is  bound  to  his  good  behavior 
doth  take  it  from  him,  this  peradventure 
may  be  a  breach  of  the  good  behavior ;  for 
it  IS  an  assault  upon  bis  person,  although 
he  take  it  peaceably.  Clench,  contra.  For 
the  words  being  spoken  in  disdain  and  re- 
proach shall  be  said  a  breach  of  the  recog- 
nizance; for  it  may  be  cause  of  the  breach 
of  the  peace,  as  well  as  carrying  of  weapons, 
or  having  a  great  company  following  him, 
as  2  Hen.  VII.  is;  and  the  words,  being 
malicious  and  opprobrious,  gave  occasion 
of  blows;  but  the  entry  into  the  close  is  no 
breach.  Bchute  doubted  of  the  words,  be- 
cause they  were  opprobrious  and  spoken  in 
malice,  and  do  provoke  another  to  break  the   ' 

It  may  be  noted  that  in  Crump  v.  People, 
2  Colo.  316,  the  question  as  to  what  would 
have  been  a  breach  of  the  peace  in  the  bond 
was  not  reacbed,  owing  to  a  default  in  filing 

A  breach  of  the  peace  without  the  juris- 
diction will  not  breach  the  bond.  Key  v. 
Com.  3  Bibb,  496,  where  the  obligor  under- 
took that  a  certain  person  should  appear 
on  a  certain  day,  and  that  be  should  in  the 
meantime  be  of  good  behavior  towards  all 
the  citizens  of  the  commonwealth,  particu- 
larly towards  A  and  B;  and  it  appeared 
that  the  person  whose  good  behavior  was 
thus  voucned  for  went  with  B  across,  the 
border  into  the  state  of  Ohio,  and  thero 
fought  a  duel  with  him,  and  then  both  re- 
turned the  same  day,  and  it  was  held  that 
an  act  of  violence  in  another  state  was  no 
breach  of  the  peace  bond.  i 
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macrutnto  being  iktiBfied,  b;  an 
tion  on  oath  of  the  informant  or  others, 
that  there  are  reasonable  grounds  lor  ap> 
prehending  the  commission  of  such  violence 
or  felony. 

"3.  If  a  magistrate  or  court  be  latiBBed, 
1^  the  conduct  or  words  of  a  persan  in  the 
presence  of  such  magistrate  or  court,  or 
from  proof  given  before  such  magistrate  or 
court,  that  there  are  reasonable  grounds 
for  apprehending  that  such  person  wiil  com- 
mit an  offense  against  the  person  or  piop- 
erty  of  another." 

And  §  301  of  the  Criminal  Code  of  Prac- 
tice Bpecifiee  breaches  of  the  bond  as  fol- 

"Tbe  following  are  breachei  of  the  bond 
required  in  this  chapter: 

"1.  The  failure  of  the  defendant  to  ap- 
pear in  the  circuit  court,  it  the  bond  re- 
quire such  appearance,  or  departing  there- 
from before  he  is  lawfully  discharged. 

"2.  A  judicial  conviction  of  the  defend- 
ant of  an  offense  involving  a  breach  of  the 
peace,   within   the   period    spec i fled    in   the 

"3.  A  judicial  conviction   of  the  defend- 
ant of  a  felony  within  the  time  specified  in 
the  bond,  if  the  bond  be  for  bis  good  be- 
lt will  be  noticed,  while  g  382,  which 


speciSes   the   grounds   upon  which   a  bond 

may  be  required,  seema  to  rest  that  re- 
quirement upon  violence,  the  endangering 
of  human  life,  or  some  offense  against  the 
person  or  property  of  another,  subsection  2 
of  S  391,  supra,  makes  a  judicial  convle- 
tion  of  the  defendant  of  an  offense  involving 
the  mere  breach  of  the  peace  an  infraction 
of  the  bond.  It  is  insisted,  therefore,  by 
appellee,  that  a,  conviction  of  any  offense 
which  amounts  to  a  mere  breach  of  the 
peace,  in  its  broadest  sense,  is  sufficient  to 
sustain  a  forfeiture  of  the  bond.  This  broad 
interpretation  of  the  statute  has  not,  how- 
ever, been  adopted  by  this  court. 

In  Eankin  t.  Com.  9  Bush,  663,  Kankin 
was  tried  and  fined  on  the  double  accusa- 
tion of  "drunkenness"  and  "disorderly  con- 
duct," and  upon  the  strength  of  that  con- 
viction his  former  recognizance  to  keep  tlie 
peace  was  forfeited  by  the  trial  court.  San- 
kin  insisted,  however,  that  a  conviction  for 
drunkenness  and  disorderly  conduct  did  not 
amount  to  a  breach  of  tlie  obligation  of 
his  bond,  and,  the  trial  court  having-  ruled 
against  him,  he  appealed.  In  construing 
g  387  of  the  old  Code,  which  is  identical 
in  terms  with  subsec.  2  of  S  3B1  of  the  pres- 
ent Criminal  Code  of  Practice,  above 
quoted,  we  said;  "We  are  of  the  opinion 
that,  if  the  order  of  forfeiture  can  be  sub- 


As  to  whether  a  conviction  for  breach  of 
the  peace  must  precede  action  on  the  bond, 
this  is  sometimes  covered  or  deemed  to  be 
covered  by  the  statute.  Thus,  in  Com.  v. 
Williams,  104  Ky.  308,  47  S.  W.  214,  where 
it  was  alleged  in  a  petition  to  rerover  the 
penalty  upon  a  recognizance  to  keep  the 
peace  that  the  principal  committed  a  breach 
of  the  peace,  and  when  forcibly  resisting  ar- 
rest therefor  was  shot  and  kiHod  by  the 
sbcriiT,  it  was  held  that  a  demurrer  to  the 
petition  was  properly  sustained,  inasmuch 
as,  under  the  statute,  it  was  a  prerequisite 
of  the  petition  that  there  must  have  been  a 
judicial  conviction  of  the  defendant  of  an 
offense  involving  a  breach  of  the  peniv  or  of 
a  felony  within  the  period  spcciSed  by  the 

Eut  compare  State  v.  Dismukes,  101  Tenn. 
694,  4»  S.  W.  750,  where  the  statute  pro- 
vided: "An  undertaking  to  keep  the  peace 
is  forfeited  by  the  commission  by  the  de- 
fendant of  any  offense  upon  the  person  or 
property  of'another,  which  may  be  ascer- 
tained by  a  jury  without  the  conviction  of 
the  defendant  therefor  in  the  circuit  court, 
upon  ten  days' "  notice  to  the  parties 
against  whom  the  forfeiture  is  sought.  The 
court  aaid;  "We  think  it  clear  that  under 
this  section  the  court  may  proceed  to  de- 
termine whether  the  terms  of  the  bond  have 
licen  breached  by  the  defendants,  whether 
they  have  been  tried  or  convicted  of  nny  of- 
fense or  not.  and  withojlt  waiting  for  such 
trial.  There  is  more  difficulty  as  to  the 
manner  in  which  the  court  may  proceed. 
The  defendant  is  clearly  entitled  to  a  trial 
40  L.B.A.(N.S.) 


by  jury  of  the  question  as  to  whether  he 
has  breached  his  bond  or  not,  and  is  also 
entitled  to  ten  days'  notice  that  a  forfeiture 
will  he  sought.  .  .  .  We  are  of  opinion 
that  the  statute  contemplates  a  formal  pro- 
ceeding before  a  forfeiture  can  be  declared, 
at  which  the  defendant  is  allowed  to  present 
all  his  defenses,  and  have  a  jury  for  their 
dc'ermi nation,  if  he  desires.  The  proper 
practice  is  therefore  to  require  a  sugges- 
tion, made  in  open  court  and  entered  upon 
the  minutes  of  the  court,  that  the  bond 
has  been  given  and  returned  into  court  and 
has  been  breached;  and,  upon  this  su^es- 
tion,  which  should  be  made  at  the  instance 
of  the  district  attorney  general,  the  court 
will,  it  it  think  proper,  direct  a  scire  facias 
to  issue,  returnable  after  ten  days,  requir- 
ing the  defendant  to  appear  and  show  cause 
why  the  forfeiture  should  not  be  taken." 

In  RespublicB  v.  Cobbet,  3  Yeates,  93,  the 
condition  of  the  recognizance  was  that  the 
principal  "shall  be  of  good  behavior  towards 
the  aforesaid  commonwealth  and  all  the 
liege  people  until  the  next  court,"  etc.,  and 
it  had  been  taken  in  a  case  of  libel  before 
conviction;  the  breach  allied  was  tor  libel, 
and  it  was  held  that  the  conviction  of  the 
defendant  on  these  libels  need  not  precede 
on  action  on  reeognizarce,  or  on  peace  bonds, 
or  good  behavior  bonds,  and  that  the  jury 
might  And  whether  he  was  guilt?  of  libel 
or  not. 


The   people  cannot   be   required  to   deter 
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niaed  at  all  in  this  ease,  it  U  bj  virtue 
0.'  the  Hcond  Bubdiviaion  of  §  387  of  the 
Ciimiokl  Code  of  Practice,  which  declares 
rnbttaatiaUv  tbat  'a  Judicial  conviction  of 
tbt  defnidant  of  an  oflaDse  involving  a 
titub  of  the  peace  '^vitliin  tlie  period  apeci- 
Ui  in  the  bond'  «faall  be  a  breach  of  the 
bead.  And  tile  city  court  nu  not  aatbor- 
iied.  as  a  conBeqdenoe  of  its  last  judgment 
coaTicting  Itaukin,  to  order  a  forfeiture  of 
c'a  recognizance  previously  taken,  unless 
[tat  conviction  imported  with  reasonable 
ECTtainty  a  breach  of  the  condition  to  'keep 
b»  peace  and  be  of  good  befaavior  toward  all 
EDod  citizens.*  It  does  not  appear  whether 
the  conviction  in  the  second  proceeding 
i^nat  Kankiu  'waa  for  drunkenness  merc' 
!',  or  for  eome  form  of  disorderly  conduct, 
c:  for  botb  offenses,  -which,  under  particular 
ind  distinct  ordinances,  are  separately  pun- 
iihable  in  the  city  of  I-ouiaville;  but  cer- 
tiialy  either  or  both  offensea  mght  have 
:^en  committed  without  violence  or  injury 
■a  any  individual,  M^ithout  which  the  uuder- 
ukii^  of  the  appellant  could  not  have  been 
bToken,  as  we  construe  the  recognizance." 

The  wme  rule  w^aa  applied  in  Com.  v. 
Uahoney,  2  Ky.  I—  Rep-  31*-  ^nd  in  Cor- 
«tt  V.  Com.  25  Ky.  L-  Kep.  1760,  78  S.  W. 
m,  where  it  was   attempted  to  forfeit  Cor- 


nett'a  peace  bond,  upon  the  ground  that  be 
had  been  convicted  of  selling  spirituous, 
vinous,  and  malt  liquors  in  a  local-option 
territory,  this  court  said:  "By  S  382  of 
the  Criminal  Code,  if  the  defendant  had 
threatened  to  commit  an  offense  against  the 
person  or  property  of  another,  and  tiiere  are 
reasonable  grounds  to  fear  the  commission 
of  tlie  offense  threatened,  or  if  be  ia  about 
to  commit  violence  endangeriog  human  life, 
or  is  about  to  commit  an  offense  amounting 
to  a  felony,  and  there  are  reasonable 
gro:unds  for  apprehending  auch  violence  or 
felony,  the  defendant  may  be  required  to 
give  Burety  to  keep  the  peace  or  for  his  good 
behavior.  By  §  391  a  judicial  convietion 
of  the  defendant  for  an  offense  involving  a 
breach  of  the  peace,  or  for  a  felony  within 
the  time  specified  in  the  bond,  is  a  breach 
of  the  bond.  Under  these  provisions  it  baa 
been  held  that  a  conviction  of  the  defend- 
ant of  an  offenae  not  amounting  to  felony, 
and  not  involving  a  breach  of  the  peace,  is 
not  a  breach  of  the  bond.  Kankin  v.  Com. 
and  Com.  v.  Mahoney,  supra.  The  convic- 
tion, therefore,  for  selling  spirituous,  vinous, 
and  malt  liquors  in  violation  of  the  local 
prohibitory   law   was   not  a  breach   of   the 

That  a  breach  of  the  peace  implies  the 


proceeding  upon  the  bond  until  the  expira- 
tion of  the  time  during  which  the  peace  is 
10  be  kept-     Crump   -v.   People,  2  Colo.  318. 

A  ptmiBhment  suffered  for  the  breach  of 
the  peace  is  no  bar  to  a  prosecution  on  the 
baoi  Thus,  in  Com.  t.  Braynard,  6  Pick. 
13  upon  a  ease  stated  it  appeared  that  the 
irfendMit  was  indicted  and  convicted  of  an 
uMoit  and  battery  on  one  Rice,  and  een- 
>cced  te  pay  a  fine  and  costs,  and  to  give 
Mority  by  recognizance  to  keep  the  peace 
u  to  ill  oitiMna,  and  especially  Rice,  for 
(DC  vear-  and  that  he  complied  with  the 
eatCTce  '  Within  the  year  he  committed 
itother  "assault  and  battery  upon  Rice,  for 
irlich  be  was  again  indicted  and  convicted, 
lEd  aentenccd  to  pay  a  fine  and  costs,  and 
!k  complied  with  this  sentence.  And  it  was 
■*M  that  an  action  to  recover  the  amount 
of  the  recognizance   was  sustainable. 

More,  together  w'tb  Turner  and  Smith, 
o:ter  into  a  recognizance  to  the  King,  upon 
oindttion  for  the  good  behavior  of  More; 
Iben  More  i»  indicted,  for  that  he,  being  so 
boond,  did  assault  J.  S.,  and  so  he  hath 
forfeited  his  recogn.iEance;  and  on  motion 
thr  indictment  was  quashed  because  More 
■wrtt  to  have  been  prosecuted  by  scire 
f»r=.a»,  and  not  by  indictment  Bex  v.  More, 
T    Ravm.   190. 

In  fcrwmp  v.  People.  2  Colo.  316,  it  was 
held  that  in  an  action  upon  a  peace  bond 
•->«  amount  of  the  entire  penalty  was  re- 
coverable, and  no  computation  or  assess- 
ment -was  required. 

See    also   to    the    same   effect,   Shirley   v. 
Terren.  134  Ga.  61,  «7  S.  E.  438. 
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In  Com.  V.  IfNeill,  19  Pick.  127,  where 
the  peace  bond  bound  the  principal  defend- 
ant to  appear,  and  his  appearance  waa  only 
by  attorney,  by  whom  he  asked  leave  to 
answer,  it  was  held  that  the  bond  was  prop- 
erly forfeited.  But  the  court  having  power 
under  the  statute  to  remit,  it  was  held  on 
the  petition  of  the  sureties  that  the  recogni- 
zance should  be  reduced  from  ?5.000  to 
$1,000,  the  purpose  of  it  in  the  first  place 
having  been  to  prevent  the  fighting  of  a 
duel,  the  principal  having  left  tlw  state,  and 
no  duel  having  been  fought. 

In  State  V.  San  Miguel,  4  Tei.  Civ.  App. 
182,  23  S.  W.  389,  the  court  held  that  no 
error  unless  it  was  an  error  of  substance 
in  a  peace  bond  would  be  availnbie  to  the 
obligors  under  the  statute  providing;  "N'o 
error  of  form  shall  vitiate  such  bond,  and 
no  error  in  the  proceedings  prior  to  the 
execution  of  the  bond  shall  be  available  as 
a  defense  in  an  action  thereon." 

In  Hutchina  v.  Periam,  3  Bulstr.  22il, 
after  a  verdict  against  the  defendant  in 
scire  facias  upon  a  recognir.ance  to  keep 
the  peace,  the  defendant  moved  in  arrest 
of  judgment  that  there  was  no  vi  et  artnis 
charged,  although  a  battery  was  laid;  hut 
the  court  said  that  tlie  re  was  contra  paccm., 
^nd  the  allegation  that  he  did  beat  such  a 
man,  and  bo  had  broken  his  recognirAnce, 
and    that    thia    waa    well    enough    without 

But  in  Rex  v.  Hutchings,  Cro,  .Tae.  412, 
which  may  be  another  report  of  the  aame 
case,  the  contrary  result  i8  reported  as  to  a 
recognizance  for  good  behavior.      B.  B.  B. 
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use  of  physical  force  against  another  was 
also  expressly  held  in  Embry  t.  Com.  79 
Ky.  440.  In  that  case  Embry  -was  indicted, 
as  Ball  was  first  indicted.  Sot  having  un- 
lawfully confederated  with  otheri  for  the 
purpose  of  intimidating  aiiotbcT;  the  of- 
fense specified  in  Embry 's  Case  being  a 
threat  to  prosecute  Pearson  for  selling 
whisky  without  a  license.  In  holding  that 
there  was  no  offense  charged,  the  court 
■aidi  "The  mischief  the  legislature  in- 
tended, by  the  statute,  to  provide  a  remedy 
against,  was  tbe  confederating  and  banding 
together  of  diaorderiy  and  evil-disposed  per- 
sons for  the  purpose  of  unlawfully,  and  hy 
tbe  use  of  physical  force,  or  threats  of  force 
and  violence,  overawing  and  injuring  the 
persons  and  property  of  obnoxious  and  de- 
fenseless individuals,  to  the  disturbance  of 
public  tranquillity  and  order.  'Intimidat- 
ing,' 'alarming,'  and  'disturbing,'  in  the 
sense  the  words  are  obviously  used  by  the 
legislature,  as  well  as  according  to  their 
legal  signiflcstion,  imply  the  use  of  physical 
force  or  menace,  and  involve  a  breach  of 
the  peace."  See  also  Johnson  v.  Clem,  B2 
Ky.  86. 

This  court  is  therefore  committed  to  the 
doctrine  that  before  a  peace  bond  can  be 
forfeited  there  must  have  been  a  convic- 
tion of  an  offense  which  is  either  a  felony, 
or  a  breach  of  the  peace  which  imports  vio- 
lence or  injury  to  an  individual  or  his 
property;  a  mere  breach  of  the  public  peace 
and  order  is  not  sufDcient.  This  construc- 
tion conforms  to  the  earlier  view  upon  the 
subject,  rather  than  the  later  view,  which 
would  make  any  act  of  public  indecorum  or 
disorder  a  breach  of  tbe  peace. 

In  treating  of  the  Anf^lo-Saxon  law,  in 
Pollock  &  Maitland's  History  of  English 
Law,  it  is  said:  "All  criminal  offenses  have 
long  been  said  to  be  committed  against  the 
king's  peace;  and  this  phrase,  along  witli 
the  'king's  highway'  has  passed  into  com- 
mon use  as  a  kind  of  ornament  of  speech, 
without  any  clear  sense  of  its  historical 
meaning.  The  two  phrases  are,  indeed,  inti- 
mately connected;  tbey  come  from  tbe  time 
when  the  king's  protection  was  not  univer- 
sal, but  particular,  when  the  king's  peace 
was  not  for  all  men  or  all  places,  and  the 
king's  highway  was  in  a  special  manner 
protected  by  It.  Breach  of  the  king's  peace 
was  an  act  of  personal  disobedience,  and  a 
much  greater  matter  than  an  ordinary 
breach  of  public  order;  it  made  the  wrong- 
doer the  king's  enemy."  Vol.  I.,  p.  44. 

And,  in  speaking  of  the  same  subject  un- 
der the  law  after  it  had  become  settled  and 
known  as  the  common  law,  the  same  work 


"We  may  think  that  every  crime  ca 
esteemed  a  breach  of  the  king's  peace;  but 
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breach  of  the  king's  grid  or  mund  had  no 
such  extensive  meaning.  Jt  only  covered 
deeds  of  violence  done  to  persons,  or  at 
places,  or  in  short  seasons  that  were  spe- 
cially protected  by  royal  power."  VoL  Uq 
p.  4E3. 

"The  words  about  the  king's  peace  have 
had  a  definite  meaning;  tbey  point  to  a 
breach  of  the  king's  grid  or  mund,- — a  crime 
which  at  all  events  deserves  the  heavy  wite 
of  a  hundred  shillings,  and  which,  when 
coupled  with  homicide,  has  been  unemend- 
abls."    Vol.  II.,  p.  483. 

We  conclude,  therefore,  that  under  9  391 
of  the  Criminal  Code,  supra,  a  conviction 
of  a  felony,  or  of  an  offense  involving  a 
breach  of  the  peace,  is  a  prerequisite  to  the 
forfeiting  of  a  peace  bond;  and,  under  %  382, 
the  breach  of  the  peace  contemplated  by 
g  391  must  be  an  offense  against  the  person 
or  property  of  another.  Following  this  con- 
struction, it  was  held,  in  Rankin  t.  Com. 
supra,  that  drunkenness  was  not  a  breach 
of  tbe  bond,  and  in  Cornett  v.  Com.  supra, 
that  illegally  selling  liquor  was  not  a. 
breach  of  the  bond,  since  neither  act 
amounted  to  a  felony,  or  an  offense  against 
the  person  or  property  of  another. 

From  this  it  follows  that  if  appellant  wa« 
tried  and  convicted  merely  for  some  public 
disorder,  like  the  shooting  of  a  dog,  he  is 
not  within  the  rule  which  requires  that  he 
should  have  committed  some  act  of  violence 
or  Injury  to  an  individual  or  bis  property 
before  he  can  be  said  to  have  committed  a 
breach  of  the  peace  which  would  forfeit  bia' 
peace  bond. 

The  petition  alleges  that  Ball  was  con- 
victed of  the  offense  of  a  breach  of  the  peace 
by  (1)  being  disorderly,  (2)  insulting  to 
Marion  Etling  and  his  wife,  (3)  discharging 
deadly  weapons,  and  (4)  shooting  a  dog. 
Conceding  that  Ball  was  tried  and  coit- 
victed  upon  each  of  these  four  specifica- 
tions, it  is,  nevertheless,  apparent  that  he 
has  not  been  convicted  of  such  a  breach  of 
the  peace  that  could,  under  the  definition 
above  given,  sustain  a  forfeiture  of  his 
peace  bond,  since  no  one  of  the  offenses  in~ 
eludes  a  charge  of  violence  or  injury  to  per- 
sons or  property.  Either  of  them  might 
have  been  committed  without  violence  or  in- 
jury to  the  person  or  property  of  anyone. 
The  nearest  approach  to  a  siifScient  charge 
is  the  second,  which  alleges  that  Ball  was 
insulting  to  Etling  and  his  wife;  but  that  ' 
language  is  too  general  in  its  terms  to  carry 
the  idea  of  violence  or  injury  to  either  of 
them  upon  Ball's  part.  And,  if  it  be  urged 
that  the  fourth  charge  is  sufficient,  because 
a  dog  is  property  under  our  law,  it  is  a 
sufTicient  answer  to  say  that  it  is  not 
charged  that  the  dog  belonged  to  anyone. 
From  this  view  of  the  authorities,  we  con- 
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dude  tbkt  tlM  cirenit  faige  ened  in  over- 
raling  the  demurrer  to  the  petition. 

Judgment  reversed,  witJi   instructioiM  to 
lUBtaia  the  demurrer  to  the  petition. 


tURTIuUfB  OOUBT  OF  APPEIAIiS. 


DAIOEL  J.  LODEN,  Juatioe  of  the  Peace. 

( —  Md:  — ,  83  AU.  S6i.} 

Marine    plctnra    operator  —  license  — 
validity. 

L  Requirinbone  to  secure  ft  license  ftlter 


As  to  whether  operKtioa  of  moving  pie- 
tBrcB  is  prohibited  b;  Sunday  laws,  see  note 
in  30  LJt^.[N.S.)   465. 

The  power  to  regulate  places  of  amuse- 
ment and  ahowe  extends  to  moving  picture 
ibowa.      38   Cye.  258. 

In  People  v.  Sam  wick,  127  App.  Div. 
209,  111  N.  y.  Supp.  1],  in  construing  a  aec- 
tkiD  of  the  Penal  Code  which  provides  that 
OK  shall  be  guilty  of  a  misdemeanor  who 
idmits  to,  or  allows  to  remain  in,  any  place 
of  entertaitiment  injurious  to  health  or 
morals,  any  child  under  sixteen  unless  ac- 
emnpanied  by  parent  or  guardian,  the  court 
said:  "The  word  'guardian'  does  not  there 
iBFan  &  guardian  appointed  hy  a  court.  II 
(bildren  be  aent  or  taken  to  the  theater  by 
1  person  oUier  than  one  of  their  parents  or 
their  legal  guardian, — by  tbeir  elder  brother 
<x  sist«r,  or  by  a  neighbor  or  friend,  for  in- 
■tanoe — be  or  she  is  their  guardian, for  the 
lime  being  within  the  meaning  of  the.  said 
(tatate,  if  not  excluded  in  some  way  or  for 
•omc  reason  by  law;  Courts  and  police  of- 
ficiala  should  not  strain  criminal  statutes, 
or  trr  to  be  better  in  the  administration  of 
the  law  than  the  law  itself  is." 

Homing  picture  are  within  the  contem- 
plation  of  a  municipal  ordinance  regulating 
a  license  fee  for  a  kinetoscope.  Laurelle  v. 
Bash,  17  Cat.  App.  409,  IIB  Pae.  SS3. 

Under  city  ordinances  which  enact  that 
Eertain  bnainesses  must  he  duty  licensed,  and 
same  among  auch  "common  shows,"  and 
whieh  provide  that  a  "common  show"  shall 
be  deemed  to  Include  Ferris  wheel,  gravity 
ttee^  ehase,  chute  .  .  .  and  all  other 
show*  of  like  character,"  a  license  may  be 
required  for  a  free  moving  picture  show  in 
as  ice  cream  saloon  and  candy  store  to  draw 
tnde.  WeiBtblatt  v.  Bingham,  68  Misc.  323, 
lOB  N.  T.  Supp.  546.-  The  court  said  that 
wbile  moving  picture  was  not  within  term 
'other  shows  of  like  character,"  it  is  in- 
dnded  in  words  "common  shows." 

But  nnder  a  section  of  a  citv  charter 
40  hJULtHS.) 


t  moving  pic- 


examinatioD  before  operating  a  moving  pic- 
ture machine  in  a  large  city  does  not  de- 
prive him  of  his  liberty  or  property  with- 
out due  process  of  law. 
Same  —  discrimination  ^  alloiring  dine 

to  secure  license. 

&.  A  statute  requiring  any  person  desir- 
ing to  engage  in  the  businesa  at  movi 
turo  machine  operator  b 
not  rendered  discriminatory  and  .invalid  be- 
cause it  gives  those  engaged  in  the  business 
at  the  passage  of  the  statute  sixty  days  in 
which  to  secure  their  licenses. 
Statute  —  eonstrnctlau  —  meaning     of 

language, 

3.  That  a  section  of  a  statute  requiring 
any  "such  person"  desiring  to  engage  in 
the  business  of  moving  picture  machine 
operator  follows  a  section  dealing  with  per- 
sons engaged  in  the  business  at  the  passage 

that  "it  shall  not  be  lawful  to  exhibit  to  the 
public  in  any  building,  garden,  or  grounds, 
concert  room,  or  other  place  or  room  within 
the  city  of  New  York,  any  interlude,  trag- 
edy, comedy,  opera,  ballet,  play,  farce, 
mmstrelsy,  or  dancing,  or  any  other  enter- 
tainment of  the  stage,  or  any  part  or  parts 
therein,  or  any  equestrian  circus  or  dramat- 
ic performance,  or  any  performance  of  ju^ 
glers  or  rope  dancing,  or  acrobats,  until 
a  license  for  the  place  of  such  exhibition  for 
sucli  purpose  shall  have  been  flrst  had  and 
obtained  as  hereinafter  provided,"  a  license 
is  not  required  for  a  free  moving  picture 
show  in  an  ice-cream  saloon  and  candy  store 
to  draw  trade.    Ibid. 

The  power  of  a  mayor  to  grant  a  license 
to  maintain  a  moving  picture  show  is  dis- 
cretionary, and  not  mandatory,  under  an 
ordinance  which  requires  that  common 
shows,  etc.,  must  be  licensed,  and  which  pro- 
vides that  all  licenses  shall  be  granted  on 
authority  of  the  mayor.  People  ex  rel. 
Moses  V.  Gavnor,  137  N.  Y.  Supp.  19S. 

In  State  v.  Morris,  —  Del.  — ,  76  Atl. 
479,  it  was  held  that  one  who  operates  a 
moving  picture  show  is  required  to  procure 
a  license  under  a  statute  which  provides 
that  "no  person  or  persons.  Arm,  company, 
or  corporation,  without  having  first  obtained 
a  proper  license  therefor  .  .  .  shall 
...  be  engaged  in,  prosecute,  follow,  or 
carry  on  sny  trade  .  .  .  that  is  to  say 
.  .  .  exhibiting  circuses  .  .  .  ,"  and 
which  further  provides  that  "every  build- 
ing, t«nt,  space,  or  area  where  feats  of 
horsemanship  or  acrobatic  sports  or  theatri- 
cal performances  are  exhibited  shall  be 
deemed  a  circus  within  the  meaning  of  this 
act." 

Where  an  ordinance  designates  all  the 
conditions  under  which  a  permit  for  a  li- 
cense shall  be  issued,  a  requirement  that  a 
license  shall  issue  only  after  a  permit  there- 
for has  been  granted  is  not  invalid  as  dele- 
gating legislative  powers.    Laurelle  v.  Bush, 

An  ordinance  which  requires  a  permit  for 
exhibition  of  moving  pictures  is  not  uncon- 
stitutional because  none  ie  required  for 
stereopticon  or  other  itAtionitrj'  {i(itui«L  . 


IM 
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of  tlie  act  doea  not  confine  the  operation  of 
the  statute  to  such  persons  and  thereby 
make  it  discriminaton'.  where  the  intro- 
ductoi7  language  of  the  statute  shows  that 
it  is  to  &ppTf  to  all  who  wish  to  engage  in 
snch  bniiuesa. 


Sbum  ^  title  —  suflldencr  • 
picture  macblne  operator. 

4.  A  title,  "An. Act  to  Add  a  New  Arti- 
cle to  the  Code  of  Public  Locul  Laws  to  Ba 
Known  aa  'Moving  Picture  Machine  Opera- 
tors,'   Subtitle    -^Itimore    City,'    and    Be 


Slock  T.  Chicago,  23»,  111.  £51,  130  Am.  St 
Bep.  219,  87  N.  K  1011. 

Beoause  of  poeaibilities  in  moVins  picture 
shows  to  degenerate  and  require  policing,  it 
was  held  in  Higgins  v,  Lacroix,  —  Minn. 
— ,  137  N.  W.  417,  that  a  license  fee  of  9200 
for  a  permanent  moving  picture  show  in  a 
growing  TillagE'Of  1,000  was  not  so  unrea- 
sonably high  as  to  manifestlj  show  on  abuse 
of  power  or  any  unlawful  purpose  or  result. 
Nor  was  the  ordinance  imposing  lucb  a 
fee  a  prohibition  under  the  guise  ol  license 
or  regulation,  because  of  the  fact  that  one 
was  unable  to  make  any  particular  profit 
out  of  the  venture,  as  that  fact  did  not 

it  others  ni 

I  thereof. 

Place  of  exhibition. 

An  ordinance  making  it  unlawful  to  ope- 
rate a  moving  picture  show  within  a  cer- 
tain district  of  a  city  is  a  Tslid  exercise 
of  an  express  power  conferred  upon  cities 
by  the  legislature  to  license,  tax,  regulate, 
restrain,  or  prohibit  theatrical  and  other 
amusements.  Dreyfus  v.  Montgomery,  — 
Ala.  — ,  68  So.  730. 

An  ordinance  prohibiting  the  operation 
of  moving  picture  shows  in  a  certain  sec- 
tion of  a  city  is  valid  and  operative  as 
against  one  who  at  the  time  is  operating 
such  a  show  under  a  license  fr<»n  a  city. 
Ibid. 

Because  of  manifest  menace  by  fire  and 
panic  likely  to  result  to  school  children 
and  church  congregations,  it  was  held  in 
Laurelle  v.  Bush,  supra,  that  prohibiting 
tba  location  of  moving  pictures  within  a 
distance  of  200  feet  from  the  front  line  of 
any  church  or  school,  or  within  100  feet  of 
the  property  line  of  the  sides  or  rear  of 
any  church  or  school,  is  not  invalid  as  pre- 
scribing unreasonable  or  unnecessary  con- 
ditions. 

And  in  People  ex  rel.  Moaea  v.  Qaynor, 
supra,  it  was  held  that  there  was  no  abuse 
of  discretion  under  a  city  ordinance  requir- 
ing common  showe  to  be  licensed,  in  denying 
a  license  to  maintain  a  movinf;  picture  show 
on  premises  which  immediately  adjoin  a 
large  public  school  and  is  apposite  the  par- 
ish and  other  buildings  of  a  church. 

Requirement  that  applicant  for  a  new 
permit  to  conduct  moving  picture  exhibi- 
tions shall  specify  by  street  and  number  the 
place  where  the  proposed  moving  picture  ex- 
hibition is  to  be  located  is  a  reasonable  and 
necessary  expedient,  intended  to  aid  in  a 
competent  and  effective  enforcement  of  an 
ordinanea.    Laurelle  v.  fiush,  supra. 

Character  of  pictures. 
A  elty  may  I^  ordinance  forbid  exhibi- 
tions  of    immoral,    obscene,    or    otherwise 
«t,ItA(N.S.)     _- 


criminal  moving  or  stationary  pictures.  38 
Cyc.  258. 

An  ordinance  which  provides  that  a  per- 
mit shall  not  issue  for  the  exhibition  of  Any 
immoral  or  obscene  moving  pictures  is  with- 
in the  police  power  of  a  city.  Block  t.  Chi- 
cago, supra.  The  court  said ;  "The  ordi- 
nance applies  to  5  and  10-cent  theaters  such 
as  ttie  complainants  operate,  and  which  on 
account  of  the  low  price  of  admission  are 
frequented  and  patronixod  by  a  large  num- 
ber of  children  as  well  as  by  those  of  lim- 
ited means  who  do  not  attend  the  produc- 
tion of  plays  and  dramas  given  in  the  r^^- 
lar  theaters.  The  audience!  include  fbosa 
classes  whose  age,  education,  and  station  in 
life  especially  entitle  them^to  protection 
against  the  evil  influence^f  obscene  and 
immoral  representations.  /The  welfare  of 
society  demands  that  every  effort  of  the 
municipal  authorities  to  afford  such  pro- 
tection shall  be  sustained,  unless  it  is  clear 
that  some  constitutional  right  is  interfered 
with," 

Moving  pictures,  such  as  "Jamea  Boys," 
"Midnight  Kiders,"  which  portray  exhibi- 
tions of  crime,  are  immoral  though  illus- 
trating experiences  connected  with  the  hio- 
tory  ol  the  country,  within  the  meaning  of 
an  ordinance  prohibiting  the  exhibition  of 
obscene  and  immoral  picture*.     Ibid. 

Censorship  of  films. 
An  ordinance  which  gives  to  the  chief  of 
police  power  to  determine  whether  a  picture 
or  series  of  pictures  is  immoral  or  obscene 
is  not  unconstitutional  as  delegating  to  him 
legislative  and  judicial  powers.  Block  v. 
Chicago,  supra. 

Nor  is  such  ordinance  unconstitutional 
as  discriminating,  because  some  of  the  same 
scenes  displayed  by  the  moving  pictures  ar« 
shown  in  theaters,  where  the  scenes  are  en- 
acted upon  the  sta{^,  and  there  ia  no  re- 
Suirement  that  the  show  shall  be  given  be- 
Dre  the  chief  of  police  and  a  permit  ob- 
tained.    Ibid. 

Revocation  of  license. 
A  license  to  msintain   a  moving  jrfetura 
show  is  revocable  at  pleasure  of  autboriUea 

granting    same.      Dreyfus   v.    Montgomery, 

But  the  exercise  of  power  must  be  rea- 
sonable, and  BO  the  fact  that  many  placed 
had  inadequate  fire  protection,  and  many 
of  the  pictures  shown  were  vulgar  and  li-  . 
centious  and  representations  of  lawlessneas 
and  crime,  did  not  warrant  a  general  or- 
der revoking  all  licenses  granted  to  movinK 
picture  shows.  William  Fox  Amnsement 
Co.  V.  MoClellui,  62  Miss.  100,'  114  K.  7. 
Supp.  60i  J.  H.  B. 
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XDmbtRd,"  ia  aufficknt  to  eover  nuttter 
pitxiduig  lor  the  appointioeht  of  examiuers 
In  liceiue  persons  vfiehing  to  engage  in  the 
buaiDeu  ol  moTJng  picture  mtLcbioe  opeia- 
Kir,  and  tbu  fixing  of  their  compensation. 
LeeialAtiire  —  delegation    of    power  — 

Uoense   of   movlns    picture   machine 

operator. 

&  The  Icgiilatuie  ma;  delegate  to  a  board 
jower  to  lieenae  moving  picture  machine 
operatora,  and  provide  lor  the  revocation  of 

Jaxtlce  of  tbe  peace  —  Jnrladiction  — 
abaeniM  of  Jury. 

t.  The  legislature  maj  confer  upon  jui- 
ticfa  of  the  peace  final  Jurisdiction  to  hear 
mi  detcnniDe,  without  a  jurj,  prosecutions 
'or  violation  of  a  statute  forbidding  the 
opcntion  of  moving  picture  machines  with- 


[  February  S,  IBIZ.) 

APPEAL  by  relator  from  an  order  of  the 
Baltimore  City  Court  quashing  a  writ 
91  certiorari  directing  appellee,  police  Jua- 
tice,  to  Mnd  and  certify  to  aaid  court  the 
TMOrd  of  the  proceedings  had  before  him 
m  an  action  in  which  relator  was  the  de- 
fendant for  an  alleged  violation  of  the 
Doving  picture  statute.     Affirmed  in  part. 

Hk  facts  are  stated  in  the  opinion. 

yaura.  J.  Wallace  Bryan  and  Wntaon 
E.  Sherwood,  with  Messrs.  Iienunon  A 
Clotworthy,   tor  appellant: 

TIk  act  of  1010,  chapter  6B3,  is  unconsti- 
tiUiODal  in  that  it  arbitrarily  and  unrea- 
xm^ly  diacriminatea  against  the  relator 
ud  all  other  persona  in  like  situation  with 
lln  who  were  engaged  in  the  vocation  of 
Baring  picture  machine  operator  in  Balti- 
Eore  ci^  at  the  time  the  act  naa  passed, 
"id  thus  deprives  him  and  them  of  life, 
liberty,  and  property  without  due  process 
()  law,  and  denies  him  and  them  the  equal 
pnjtertion  of  the  law. 

Powell  V.  Penneylvania,  127  U.  B.  878,  32 
U  (d,  263,  8  Sup.  CU  Rep.  992,  1267 ;  State 
'-Cispare,  T\5  Md.  7,  90  At).  606;  State 
'.Rice,  115  Md.  317,  36  L.R.A.(N.8.)  344, 
WAtl.  1028;  Barhier  v.  Connolly,  113  U.  S. 
^.  M  L.  ed.  S23,  5  Swp.  Ct.  Rep.  357; 
AsKTictn  Sugar  Ref.  Co.  v.  Louisiana,  179 
f.  S.  g9,  45  L.  ed.  102.  21  Sup.  Ct.  Rep. 
O;  Soon  Hing  t.  Crowley,  113  U.  S.  703,  28 
Led.  1145,  5  Sup.  Ct.  Rep,  730;  Yick  Wo 
'.  Hopkins,  lis  U.  S.  3J>8,  30  L.  ed.  220,  fl 
W  ct  Rep.  1084;  State  v.  Broadhelt,  80 
WiSBB,  4S  L.R.A.  433,  73  Am.  St.  Rep.  201, 
«  Atl.  771 ;  State  T.  Hyman,  98  Md.  .^98, 
MLRX  637,  67  Atl.  6,  1  Ann.  Cas.  742; 
>inj(r  V.  SUte,  72  Md.  484.  8  L.B.A.  B51,  1 9 
ML  1044;  Luman  T.  Hitehens  Bros.  Co.  SO 
>U.  14,  48  L.R.A.  393.  44  Atl.  1051;  State 
'.  Koowlei,  90  Md.  648,  49  L.R.A.  695,  45 
Ml-  BT7;  .Scholle  v.  State,  BO  Md.  729,  60 
«LRjl.(N.e.) 


LRA.  411,  46  AU.  326;  Watson  t.  State, 
lOS  Md.  6S0,  S8  Atl.  633;  Qulf,  C.  &  S.  V. 
R.  Co.  V.  Kllia.  186  U.  8.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  2fi5;  Smith  v.  State, 
66  Md.  215,  7  Atl.  49;  Alexander  v.  Worth- 
ington,  5  Md.  471;  United  SUtea  v.  Fisher, 
2  Crancb,  358,  2  L.  ed.  304;  United  SUtes 
V.  Union  P.  R.  Co.  91  U.  8.  72,  23  L.  ed. 
224;  Bate  Refrigerating  Co.  v.  Sulaherger, 
167  U.  S.  1,  39  L.  ed.  801,  15  Sup.  Ct  itep. 
503;  Ct.  Paul,  M.  &  M.  R.  Co.  v.  Phelps,  137 
U.  S.  S28,  34  L.  ed.  767,  11  Sup.  Ct  Rep. 

188. 

The  act  is  in  further  violation  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  in  that  it  unjuatly  discrim- 
inates against  operators  in  Baltimore  city 
in  favor  of  those  in  the  rest  of  tbe  state, 
and  denies  to  tbe  former  the  equal  protec- 
tion of  tba  law. 

8  Cyc.  1064;  State  v.  Broadbelt,  S9  Md. 
S65,  46  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771;  Cooley,  Const  Law,  249;  Sing- 
er V.  State,  78  Md.  484,  8  L.E.A.  651,  19 
Atl.  1044. 

If  tbe  t^A  be  interpreted  as  vesting  com- 
plete summary  jurisdiction  in  police  mi^- 
istratee  to  try  and  punish  violations,  it 
denies  the  right  of  trial  by  jury  guaranteed 
by  tbe  Constitution  of  the  state. 

Fierce  r.  Pierce,  46  Ind.  86;  12  Cyc  321; 
SUte  V.  Glenn,  64  Md.  601 ;  Danner  v.  State, 
89  Md.  220,  42  Atl.  065;  State  ex  rel. 
Baum  v.  Warden,  110  Md.  678,  73  Atl.  294. 

Messrs.  Emory  Ii.  Btlncltcomb  and 
Isaac  iKibe  Strana  for  appellee. 

Fattlaon,  J.,  delivered  tbe  opinion  of  the 

In  this  case  the  relator,  Frank  M.  Ebert, 
on  the  22d  day  of  October,  1910.  was  ar- 
rested upon  a  warrant  charging  him  with 
having  unlawfully  operated  a  moving  pic- 
ture machine  in  the  city  of  Baltimore  with- 
out having  first  secured  a  license  in  ac- 
cordance with  tbe  provisions  of  chapter  893 
of  the  Acts  of  1910  of  the  general  assembly 
of  Maryland,  and  when  carried  before  the 
respondent,  a  police  magistrate  of  that  city, 
he  protested  against  and  denied  the  juris- 
diction and  authority  of  the  magistrate  to 
find  him  guilty  of  any  punishable  offense 
upon  the  facts  alleged  in  the  warrant,  for 
the  reason  that  said  alleged  act  of  assemhly 
which  he  was  charged  with  having  violated 
was  unconstitutional  and  void.  Tlie  case 
was  from  time  to  time  postponed  until  on 
tbe  6th  day  of  December,  1910.  tbe  relator, 
aft«r  unsuccessfully  protesting  against  the 
jurisdiction  of  the  magistrate  for  the  reason 
stated  above,  asked  for  a  jury  trial,  which 
was  refused  him;  but  the  justice  took  his 
recognizance  for  his  appearance  before  him 
at  a  later  day  therein  named.    Before  tbe-i  L^ 
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COM  wia  heard,  howover,  the  relatoi  filed 
his  petition  in  the  Baltimore  cit;  court,  Al- 
leging the  facta  as  we  hare  Btftted,  and  fur- 
ther allegiDg  therein:  First.  That  the  said 
act  of  leiO  violate*  the  14th  Ameodmeut  to 
the  Constitution  of  the  United  States  by  un- 
justlj,  arbitrdrilj,  and  unreasonabij  dis- 
eriminsting  against  the  petitioner  and  all 
others  in  like  situation  with  him,  who  were 
engaged  in  the  vocation  of  moving  picture 
machine  operator  in  the  city  of  Baltimore  at 
the  time  of  the  pasaage  of  said  act,  bj  de- 
priving him  and  all  others  in  like  situation 
with  him  of  his  and  their  liberties  and  prop- 
erty without  due  process  of  law,  and  deny- 
ing to  him  and  them  the  equal  protection  of 
the  laws.  Second.  That  the  said  act  is  also 
void  tor  the  reasoo  that  it  violates  the  Con- 
stitution of  Maryland:  (1)  For  the  reasons 
assigned  above,  by  which  it  is  alleged  it  con- 
travenes the  Federal  Confititution.  (2) 
"BecBUBB  it  embraces  more  than  one  subject, 
and  its  subject-matter  is  not  sulficiently 
described  in  its  title."  (3)  It  assumes  un- 
lavr'fulty  to  delegate  to  a  certain  board  of 
examiners  attempted  to  be  created  therein 
legislative  powers  and  discretion,  contrary 
to  article  8  of  the  Bill  of  Rights  of  the 
state  of  Maryland.  (4)  Hecsuse  as  inter- 
preted it  vests  complete  summary  jurisdic- 
tion in  police  magiatratea  and  justices  of 
the  peace  of  Baltimore  city  to  try  and  pun- 
ish violations  under  it,  without  providing 
for  trial  by  jury  or  for  any  appeal  to  a 
higher  court. 

The  petition  then  prays  the  court  to  is- 
sue its  writ  of  certiorari  commanding  the 
justice,  Daniel  J.  Loden,  to  send  and  certi- 
fy to  such  court  the  record  of  the  proceed- 
ing in  the  CEise,  together  with  the  writ  that 
the  jurisdiction .  of  the  magistrate  might  be 
inquired  into.  The  writ  was  issued  as 
prayed,  to  which  a  return  was  made  and 
filed  by  the  justice  of  the  peace  termed  tlie 
defendant  in  the  certiorari  proceedinga,  and 
by  him  a  motion  was  made  to  quash  the 
writ.  The  court  after  hearing  argument 
held  that  the  petitioner  having  prayed  a 
jury  trial  wss,  under  the  act,  entitled  to  a 
trial  by  jury,  and  thus  passed  an  order 
quashing  the  writ  and  remanding  the  «as« 
to  the  justice  of  the  peace  for  further  pro- 
ceedings to  be  had  in  conformity  with  his 
opinion  therein  e^tpressed.  It  is  from  this 
order  that  the  relator  has  appealed. 

The  title  of  the  act  of  IQin,  chap,  SflS, 
Is:  "An  Act  to  Add  a  New  Article  to  the 
Code  of  Public  Local  Laws,  to  Re  Known 
RS  'Moving  Picture  Machine  Operators,' 
Subtitle  'Baltimore  City,'  and  Be  Num- 
bered." Following  the  title  are  several 
"whereas"  clauses  in  which  attention  is 
called  to  the  danger  to  lite  and  property 
Incident  to  the  use  of  explogivee  in  the  op- 
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oration  and  management  of  moving  picture 
machines  bj  careless  and  incompetent  opera- 
tors, and  to  the  necessity  for  the  enactment 
of  a  law  "by  which  none  but  persons  who  ar« 
skilled  in  the  avocation  of  operating  moving 
picture  machines  or  electrical  projecting  ap- 
paratus should  be  allowed  to  pursue  that 
calling, .  and  to  that  end  ft  board  of  eiam- 
ining  moving  picture  machine  operators 
should  be  crested,  whose  duty  it  shall  be  to 
examine  moving  picture  machine  operators 
desiring  to  follow  that  trade,  and  give  such 
aa  may  possess  the  proper  requisites  a  prop- 
er certificate  of  proGciency."  Thereafter  fol- 
low the  seven  aections  of  the  act.  The  first 
section  is  the  enacting  clause.  The  second 
section  defines  the  meaning  of  the  tenn 
"moving   picture   machine." 

The  third  section  provides  that  the  gover- 
nor "shall  biennially  appoint  in  and  tor 
Baltimore  city  three  persona,  one  from  the 
board  of  fire  underwriters'  asaociation,  one 
maater  electrician  to  represent  the  buildin;; 
inspector's  office  of  the  city  of  Baltimore, 
and  one  moving  picture  machine  operator, 
all  of  whom  have  had  not  leas  than  five 
years'  experience  at  the  business  and  who 
have  resided  in  Baltimore  city,  state  of 
Maryland,  for  a  period  of  not  lesa  than  two 
years  next  preceding  their  appointment,  who 
shall  be  known  as  'the  board  of  examining 
moving  picture  machine  operators."* 

Section  4  provides  that  "all  persons  who 
at  the  time  of  the  enactment  of  this  act  are 
engaged  in  the  business  of  a  'moving  picture 
machine  operator'  in  the  city  of  Baltimore, 
as  described  in  9  2  of  this  act,  ahall  with- 
in sixty  days  after  the  first  day  of  May, 
laiO,  comply  with  all  the  provisions  of  this 
act;  otherwise  they  shall  be  guilty  of  b. 
misdemeanor,  and,  upon  conviction  before  a 
justice  of  the  peace  or  a  police  justice,  be 
fined  a  sum  not  less  than  $10,  nor  more 
than  SSO,  for  each  day  or  fraction  thereof 
that  they  shall  pursue  the  busineaa  'moving 
picture  machine  operator*  in  the  city  of 
Baltimore,  and,  if  said  fine  is  not  paid,  he 
ahall  be  subject  to  imprisonment  for  ninety 
days,  or  both,  at  the  discretion  of  the 
judge." 

By  g  S  it  is  provided  that  "if  any 
such  person  desires  to  engage  or  continue 
in  said  business  of  'moving  picture  machine 
operator'  after  the  passage  of  this  act,  he 
ahall  apply  to  the  board  provided  for  in 
§  3  of  this  act  for  a  licenae,  and  submit  to 
an  examination  as  to  hia  qualification  be- 
fore  said  hoard;  and  ...  if  the  said 
board  shall  find  after  due  examination,  that 
the  said  applicant  for  a  license  possesses  a 
reasonable  knowlcdire  of  the  'moving  picture 
machine  operator'  business  and  electricity, 
then  the  said  board  shall,  upon  the  payment 
of  the  fe«  herein  provided  for.  Issue  to  8«id 


191£. 


STATE  u  axL.  EBEBT  v.  LODEH. 


1»7  . 


i^Ikant  a  IkeaM  for  a  term  of  not  more 
thaa  one  year,  and  Bhall  keep  a  record  of  all 
licaues  ao  ioued;  and  no  peraon  (hall  be 
granted  a  licenae  who  baa  not  icBcbed  tbe 
age  of  twentj-one  yean  and  makes  oath  to 
mcta  fftct,  and  bu  aerved  at  least  one  jrear 
with  a  licenied  moving  picture  machine  op- 
erator in  the  busineae.  ...  No  person 
granted  a  license  under  tbe  provUions  of 
tbis  act  ehall  operate  a  moving  picture  msi- 
chine  or  electrical  projecting  apparatus  after 
the  expiration  of  said  licen&e  or  after  Btiid 
lioenae  ehall  have  been  Buipended  or  revoked 
asbeteiu  provided,  nnleea  the  said  license  or 
tenewal  of  aanie  shall  have  been  received 
u  bei«in  provided.  This  action  also  names 
an  original  as  veil  aa  the  renewal  fee  to  he 
paid  for  licenoea  so  granted." 

Section  e  vests  in  the  board  of  examining 
aoving  pietura  operators  the  power  to  sus- 
pend or  revoke  the  license  of  any  operator 
vboia  negligent  in  tbe  operation  of  bis  ma- 
chine, OT  who  operates  it  in  a  manner  dan- 
gerous to  the  safety  of  life  or  property,  but 
this  ptnrer  is  to  be  exercised  only  after  full 
npportunity  is  afforded  the  party  charged  to 
be  present  in  person,  or  by  counsel,  and 
make  any  defense  he  may  have,  and  then 
only  subject  to  the  reatriction  and  limita- 
tion therein  named. 

Section  7  states  tbe  amonnt  to  be  paid  to 
tSe  board  of  examiners  for  their  services, 
and  directa  that  it,  together  with  certain  ex- 
penses therein  named,  be  paid  out  of  the 
funds  received  from  tbe  issuance  of  licenses; 
and  fnrther  directing  that  the  surplus,  if 
any.  from  such  source  be  paid  over  to  the 
itate  tieamirer.  It  also  provides  for  the 
limea  of  meeting  of  said  board  and  the  no- 
tice to  be  given  by  them  of  snch  meeting. 

Taking  np  the  objections  urped  against 
the  validity  of  thia  statute,  which  the  de- 
fendant is  here  charged  _  with  having  vio- 
'ated,  we  will  first  consider  the  objection 
that  it  contravenes  the  14th  Amendment 
to  the  Federal  Constitution,  and  the  twenty- 
third  article  of  the  Bill  of  Rights  of  this 
staiA,  both  of  which  declare  that  no  per- 
«oti  shall  be  deprived  of  his  life,  liberty,  or 
property  without  due  process  of  law.  These 
coEstitntional  safegnarda  have  been  so  fully 
ronsidered  and  discussed  not  only  by  the 
Supreme  Court  of  tbe  United  States,  hut 
by  this  eonrt  as  well,  that  the  proper  con- 
ftnietion  to  he  placed  thereon  when  at- 
tonpted  to  he  applied  in  cases  of  this  char- 
acter nema  to  be  well  settled  and  estab- 
lished. DentT.WeBtTirginia,129U.S.114, 
12  L^  ed.  CeS,  9  Sup.  Ct.  Rep.  231;  Barbier 
T.  Connolly,  113  V.  8.  S7,  28  L.  ed.  923,  6 
Slip,  Ct  Rep.  357;  Mugler  v.  Kansas.  123 
C.  8.  «23,  31  L.  ed.  205,  S  Sup.  Ct.  Rep. 
•73;  Soon  Hing  v.  Crowley.  113  U.  S.  703. 
!S  L.  ed.  1146,  5  Sup.  Ct.  Rep.  730;  Powell 
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v.  Pennsylvania,  127  U.  S.  678,  32  Ii.  «d. 
253,  8  Sup.  Ct.  Rep.  SB2,  1257;  Singer  v. 
State,  72  Ud.  404,  B  I^R.A.  fiSl,  IS  AIL 
1044;  State  v.  Broadbelt,  89  Ud.  6S5,  4S 
L.R.A.  433,  73  Am.  St.  Rep.  201,  43  Atl. 
771;  Scholia  r.  State,  00  Md.  72B,  60  L.Rjl. 
411,  46  Atl.  326;  State  v.  Hyman,  B6  Ud. 
69fl,  64  L.R.A.  637,  67  Atl.  6,  1  Ann.  Cas. 
742;  Watson  T.  State,  lOS  Ud.  660,  66  Atl. 
835, 

It  is  plain  that  the  act  in  qSeation  was 
passed  for  the  purpose  of  protecting  tbe  pub. 
lie  from  the  consequent  injury  and  loss  to 
life  and  property  resulting  from  the  opera- 
tion of  moving  picture  machines  by  incom- 
petent persons. 

In  the  case  of  Singer  v.  State,  72  Ud.  464, 
8  L.R.A.  S61,  19  Atl.  1044,  aimilar  require- 
ments and  restrictions  were  by  statute  im- 
posed upon  plumbers  of  Baltimore  city. 
There  the  court  said:  "As  to  the  common 
and  ordinary  occupations  of  life,  little  or 
no  legislation  may  be  necessary;  but  if  the 
occupation  or  calling  he  of  such  a  character 
as  to  require  a  special  course  of  stud^  or 
training  or  experience,  to  qualify  one  to  pur- 
sue such  occupation  or  calling  with  safety 
to  the  public  interests,  no  one  questions  the 
power  of  tbe  legislature  to  impose  such  re- 
straints and  prescribe  such  requirements  as 
it  may  deem  proper  for  the  protection  of 
the  public  against  the  evils  resulting  from 
incapacity  and  ignorance.  And  neither  the 
14th  Amendment  of  the  Federal  Constitu- 
tion, nor  article  23  of  the  Bill  of  Rights  of 
the  Constitution  of  this  state,  was  designed 
to  limit  or  restrain  the  exercise  of  this  pow- 
er. ..  .  We  all  know  that  in  a  large  city 
like  Baltimore,  with  its  extensive  system  of 
drainage  and  sewerage,  the  public  health 
largely  depends  upon  the  proper  and  efficient 
manner  in  which  the  plumbing  work  ia  ex- 
ecuted. And,  this  being  so,  tbe  legislature 
not  only  has  the  power,  but  it  is  eminently 
wise  and  proper  that  it  should  provide  some 
mode  hy  which  the  qualification  of  persons 
engaged  in  that  business  shall  be  determined. 
.  .  .  Such  an  act  is  but  the  ordinary  ex- 
ercise of  the  police  power  of  the  state,  and 
does  not  violate  in  any  sense  the  constitu- 
tional rights  of  the  traverser." 

The  danger  to  life  and  property  incident 
te  the  use  of  moving  picture  machines  when 
operated  by  incompetent  persons  is  known 
to  all.  The  films  used  in  connection  with 
the  machine  are  highly  explosive  and  dan- 
gerous in  their  character,  and  if  not  proper- 
ly managed  and  cared  for  are  liable  to  ex- 

Id  large  cities  compactly  built  like  Balti- 
more, there  exist  possibilities  of  Immense 
loss  of  property  by  ftre,  as  was  shown  by  the 
great  fire  of  1S04,  which  swept  the  buslnesa 
section  of  the  city  and  destroyed  property 
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worth  manj  millions  of  dollan.    MoreoTer, 

in  Ikrge  cities  moving  picture  macliiiics  are 
usuallj'  operated  in  large,  crowded  roouia  or 
halla  filled  with  a  eonatiuitiy  changing  ao' 
wmblage,  largelj  composed  of  women  and 
children,  and  where,  in  the  event  of  explo- 
sion or  fire,  excitement  and  panic  Dauall]' 
follow,  reeulting  in  great  loss  of  lite.  There- 
fore ever;  reasonable  and  proper  precaution 
and  safegmtrd  should  be  taken  to  prevent 
or  lessen  the  pobsibilitiea  of  fires  so  destruc- 
tivo  and  disaatrouB  in  their  consequences.  It 
was  to  prevent  or  lessen  eiplosioDs  and 
fires,  and  to  avoid  the  consequences  men- 
tioned, that  this  act  was  passed,  providing 
a  mode  by  which  the  qualification  of  mov- 
ing picture  machine  operators  operating  ma- 
chines in  the  city  of  Baltimore  shall  be  de- 
termined. The  act  was  to  protect  the 
people  of  Baltimore  city  against  the  conse- 
quences resulting  from  the  work  of  incom- 
petent moving  picture  machine  operators, 
and  was  passed  in  the  exercise  of  the  polioe 
power  of  the  state,  and  does  not  in  our 
opinion  violate  either  the  Federal  or  state 
Constitution.  Singer  v.  State,  supra;  State 
V.  Broadbelt,  SB  Md.  665,  45  L.R.A.  433,  73 
Am.  St  Rep.  201,  «  Atl.  771. 

It  is  contended,  however,  hy  the  rela- 
tor, that  the  act  complained  of,  as  con- 
strued by  him,  applies  only  to  those  persons 
who  were  at  the  time  of  the  passage  of  the 
act  engaged  in  the  business  of  moving  pic- 
ture machine  operators  of  Baltimore  city, 
and  not  to  those  who  were  not  at  the  time 
of  its  passage  engaged  in  said  business,  but 
who  have  since  become  engaged  therein,  or 
who  may  now  or  hereafter  wish  to  engage 
in. said  business;  and  by-reason  of  this  al- 
leged discrimination  between  the  classes 
mentioned,  which  classification  he  alleges  is 
nnreesonable  and  arbitrary,  the  act  is  in 
violation  of  both  the  Federal  Constitution 
and  the  Bill  of  Rights  of  this  state.  We 
cannot  adopt  the  contentions  of  the  relator, 
for  in  our  opinion  he  improperly  construes 
the  statute  in  holding  that  it  does  not  apply 
to  both  classes  of  persons  mentioned  by  him. 

It  is  true  that  j  <  of  the  net  applies  only 
to  those  persons  who  were  enjisged  in  the 
business  of  moving  picture  machine  oper- 
ators at  the  time  of  its  enactment,  and  by 
its  provisions  they  were  given  siity  days  aft- 
er the  ]Bt  day  of  May  IBIO  (from  snd  after 
which  date  the  statute  became  efTei^tive), 
within  which  to  procure  the  license  required 
by  the  succeeding  section  of  the  set.  These 
persons  were  permitted  to  continue  in  said 
business,  without  violating  the  statute,  if 
they  at  ativ  time  before  the  expiration  of 
the  said  sixty  days  procured  such  license. 
It  WHS  only  upon  their  failure  to  obtain  the 
license  within  that  time  that  their  continu- 
ance In  business  thereafter,  without  such 
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license,  was  made  a  misdemeanor  by  tbe 

statute,  subjecting  them  upon  conviction  to 
the  payment  of  a  fine  of  not  less  than  (10 
nor  more  than  $50  for  each  day  or  fraction 
thereof  that  they  thereafter  pursued  said 
business. 

Before  a  license  could  be  procured.  It  was 
made  necessary  by  the  statute  that  the  ap- 
plicant shonld  submit  to  an  examination  to 
be  made  by  the  board  of  examiners.  The  ap- 
plicant therefore  was  subject  to  all  the  nec- 
essary delays  incident  to  such  examination 
before  a  license  could  be  obtained  by  him, 
if  successful  in  his  examination.  Thus  a 
provision  such  as  is  found  in  g  4  of  this 
act  would  seem  to  be  necessary,  for  without 
it  places  of  amusement  where  moving  pic- 
ture machines  were  operated  at  the  time  of 
the  enactment  of  the  statute  would  have  to 
be  closed  immediately  upon  the  act  becom- 
ing effective  and  before  a  license  could  be 
procured  under  the  act.  It  was  to  prevent 
this,  no  doubt,  that  this  provision  was  in- 
serted in  the  statute,  and  thus  it  had  appli- 
cation only  to  those  persons  who  were  in 
the  business  at  the  time  of  the  enactment  of 
the  statute.  But,  as  we  construe  the  stat- 
ute, g  6  applies  to  both  classes;  that  Is,  to 
those  that  were  in  business  at  the  time  of 
its  enactment  as  well  as  to  those  not  at  that 
time  in  business,  but  who  thereafter  wished 
to  engage  therein. 

Section  S  provides  that  "if  any  such  per- 
son desires  to  engage  or  continue  in  said 
business  of  'moving  picture  machine  operat- 
or' after  the  passage  of  this  act  he  shall  ap- 
ply to  the  board  provided  for  in  S  S  of  this 
act,  for  a  license,  and  submit  to  an  exami- 
nation aa  to  his  qualification  before  said 
board,"  etc.  The  relator  in  construing  the 
language  of  this  section  contends  that  by 
"such  person"  is  meant  such  persons  only 
as  are  included  y'i^^'"  ^^*  provisions  of 
the  immediately  precedin^r  section  of  the 
act,  or  S  4,  and,  as  that  section  applies  on- 
ly to  those  persons  who  were  in  business  at 
the  time  of  the  enactment  of  the  statute, 
this  section  likewise  applies  only  to  that 
class  of  pereons,  and  not  to  those  who 
should  thereafter  desire  to  engage  in  said 
business  and  who  were  not  In  such  business 
at  the  time  of  the  enactment  of  the  stat- 
ute. This,  we  think,  is  not  a  proper  eon- 
struction  of  this   section   of  the  act. 

The  preamble  or  "whereas"  clauses  oftha 
act  point  out  the  danjrer  to  life  and  prop- 
erty resulting  from  the  use  of  moving  pic- 
ture machines  when  operated  by  careless 
and  incompetent  persons,  and  then  declares, 
as  we  have  said  before,  "that  a  law  (should) 
be  enactrd  by  which  none  but  persons  who 
are  skilled  in  the  avocation  of  operatin)^ 
moving  picture  machines  or  electrical  pro- 
jecting apparatus  should  be  allowed  to  pur^ 
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nw  thkt  eklling,  knd  to  that  end  a  board  of 
ciamiiiiTie  morin^  picture  machine  opcr> 
afain  ahaiild  be  created,  wbose  duty  it  shall 
be  to  examine  moving  picture  machine  oper- 
ators deairing  to  follow  that  trade,  and  give 
■Beh  as  ma;  posaesa  the  proper  requiaitea  « 
proper  certificate  of  proficiency."  From 
this  language  it  ia  shown  that  all  cIumb  of 
moling  picture  machine  operators  were  in- 
traded  to  be  included  within  the  provisions 
of  the  act.  "None  but  persons  skilled  in 
the  BTocation"  were  by  it  permitted  to  pnr- 
loe  that  calling,  and  all  operators  are  re- 
qnired  to  submit  to  the  examination  pro- 
Tided  for  hy  this  statute,  and  to  obtain  a 
license  before  engaging  or  continuing  in 
each  kvocatirai.  Moreover,  the  language  ia : 
"Tf  any  Boch  peraon  desire  to  engage  or  con- 
tiaue  in  aaid  bnsinesa"  he  shall  apply  for  li- 
cense aa  the  statute  directs.  It  will  thus  be 
seeo  that  it  embraces  within  its  proTlBiona, 
not  only  tboae  that  desire  to  continue  in  the 
husineaa,  but  includes  as  well  those  who  de- 
sire to  engage  in  such  business.  In  our 
opinioa  this  language  i«  sufficicBtly  eom- 
prehensive  to  include  all  classes  of  moving 
pirtuTc  machine  operators,  and  ia  not  con- 
fined to  that  claaa  of  operators  who  were  in 
bnxinen  at  the  time  of  the  enactment  of  the 
statute,  as  claimed  by  the  relator. 

It  >•  also  urged  against  the  statute  that 
its  title  is  inauilicteiit  because  (1)  it 
braeea  more  than  one  subject,  and  (2)  that 
the  anhjcct- matter  of  the  act  is  not  suffi- 
ciently described  in  the  title.  We  have  al- 
ready in  this  opinion  set  out  the  title  in 
full,  and  have  given  at  least  the  substance 
o(  tb«  provisions  of  the  statute,  and  there- 
fore it  ia  unnecessary  for  us  to  do  so  again. 
The  requirement  of  the  constitution  {art.  3, 
I  29)  in  respect  to  this  objection  is  that 
-every  law  enacted  by  the  general  as. 
bly  [of  Maryland]  shall  embrace  but 
subject,  and  that  shall  be  described  in  ita 
title." 

In  Baltimore  t.  Eeite,  60  Md.  674,  this 
covrt  in  construing  this  section  of  the  Con- 
■titntion  said:  "II  aeveral  aections  of  the 
law  refer  to  and  ace  germane  to  the  same 
■object-matter  which  is  described  in  its  ti- 
tlt,  it  is  considered  as  embracing  but  a 
•ia^  subject  and  as  satisfying  the  require- 
menta  the  Constitution  in  this  respect 
While  the  title  must  indicate  the  subject  of 
the  act,  it  need  not  give  an  abstract  of  its 
eOBtenta,  nor  need  it  mention  the  meana  and 
method  by  which  the  general  purpoae  is  to 
be  accomplished."  Applying  this  rule  of 
eoastmetion  to  the  title  of  the  act  here  in- 
volved, we  do  not  find  it  defective  for  either 
of  tbe  reasons  urged  against  it 
«  hJELA.{V£.) 


As  to  the  third  objection  made  against 
the  act,  which  objection  is  not  referred  to 
or  mentioned  iu  tbe  brief  of  the  appellant, 
we  thinic  it  unnecessary  to  do  more  than 
refer  to  the  case  of  Downs  v.  Swann,  111 
Md-  63,  23  L.R.A.(N.S.)  739,  J34  Am.  St. 
Hep.  5B8,  73  Att.  S63,  and  the  eases  there 
In  that  case  tbe  court,  apeaking 
through  tbe  late  Judge  Behmncker,  saidi 
"It  has  been  also  settled  by  numerous  de- 
that  the  state  may  delegate  tbe  po- 
lice power  to  subordinate  boards  and  com- 
and  that  the  reasonable  and  just 
by  them  of  the  delegated  power 
will  be  upheld. "  Keetz  v.  Michigan,  ISf)  U. 
~  505,  47  h.  ed.  863,  23  Sup.  Ct.  Rep.  390; 
Singer  v.  State,  72  Md.  464,  B  L.E^.  661, 
19  Atl.  1044;  State  v.  Broadbelt,  S9  Md. 
ees,  45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771;  State  v.  Knowlee,  90  Md.  646, 
49  L.R.A.  695,  45  Atl.  877;  Scholle  v.  State, 
90  Md.  729,  30  L.R.A.  411,  46  Atl.  826: 
Watson  v.  State,  lOS  Md.  650,  86  Atl.  636. 

We  have  now  reached  the  fourth  and  last 
objection  urged  against  the  act,  which  ia, 
that  it  vests  summary  jurisdiction  in  the 
police  magistrates  and  justices  of  the  peace 
of  Baltimore  city  to  try  and  punish  viola- 
tions under  it,  without  providing  for  trial 
by  jurv  or  for  an  appeal  to  a  higher  court. 
We  find  thia  subject  fully  discussed  in  the 
case  of  State  v.  Gienn,  64  Md.  672.  In  that 
case  the  defendant  was,  by  a  justice  of  the 
peace  of  this  state,  convicted  upon  the 
charge  of  being  a  vagrant,  habitually  disor- 
derly person,  and  was  by  tbe  justice  sen- 
tenced to  the  Maryland  House  of  Correction 
for  the  period  of  sis  months.  The  defend- 
ant was  afterwards  discharged  from  the 
institution  to  which  she  had  been  sentenced, 
under  a  writ  of  habeas  corpus;  the  judge 
discharging  her,  holding  that  the  jurisdic- 
tion under  which  she  had  been  convicted 
was  unconstitutionally  conferred,  and  there- 
fore tbe  conviction  was  a  nullity.  When  the 
case  reached  thia  court,  one  of  the  questions 
presented  was  whether  the  legialature  could 
confer  upon  the  justices  of  the  peace  of  this 
state  summary  jurisdiction  to  try  and  con- 
vict a  party  of  an  oflTense  such  as  that  with 
which  the  prisoner  was  charged.  Judge  Al- 
vey  in  discussing  the  question  thus  present- 
ed, after  referring  to  similar  statutes  in 
England  by  which  summary  jurisdiction 
was  given  to  justices  of  peace  to  try  like 
offenses,  and  where  the  punishment  pre- 
scribed by  such  statute  was_  imprisonment 
and  bard  labor,  said:  That  "the  exBrcise  of 
the  summary  Jurisdiction,  therefore,  is  not, 
in  England  at  least,  regarded  as  being  in 
violation  of  the  fundamental  guaranties  of 
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tha  rigbta  and  libertiei  of  the  people;  and 
the  personal  liberty  of  the  aubject  at  thia 
daj  IB  u  well  and  jealoUBlj  protected  in 
England  aa  in  anf  other  country  where  the 
principles  of  Ma^a  Charta  and  of  the  com- 
mon law  are  enforced."  The  judge  then,  aft- 
er naming  a  number  of  the  English  stat- 
utcB  that  conferred  eummary  jurisdiction 
upon  juaticea  of  the  peace,  stated  that 
"theee  statutes  have  been  in  force  here 
from  our  earliest  history  and  are  still  in 
force,  and  we  are  not  aware  that  it  has  even 
been  supposed  that  their  provisions  were  in 
any  way  restrained  or  controlled  by  the  de- 
claratory provisions  in  the  Declaration  of 
Bights.  There  are  a  great  many  statutes 
upon  the  statute  book  relating  to  a  great 
variet;  of  subjects,  prescribing  fines,  penal- 
ties, and  forfeitures  as  punishment,  for  do- 
ing or  omitting  to  do  certain  things,  and 
by  many  ol  those  statutes  jurisdiction  has 
tieen  given  to  justices  of  the  peace,  from 
whose  judgments  no  appeal  was  provided 
tor  until  within  a  comparatively  recent 
period."  The  opinion  also  refers  to  the  act 
of  1777,  chap.  6,  known  as  the  "fines  and 
penalties  act,"  which  was  passed  at  the 
first  session  of  the  state  legislature  after 
the  adoption  of  the  Declaration  of  Rights 
and  the  Constitution  of  1776;  and  also 
the  statutes  of  1781,  chap-  13,  and  1785, 
chap.  47,  in  regard  to  bastardy,  and  in 
which  reference  it  says  of  tbera  that  "these 
statutea  have  all  coexisted  with  the  several 
Constitutions  of  the  state;  and  in  the  vari- 
ous eases  that  have  occurred,  involving  their 
provisions,  we  have  never  heard  it  contend- 
ed that  the  proceedings  thereby  authorized 
were  not  constitutional,  l>ecauBe  the  trial  by 
jury  waa  not  provided  for,  either  in  the  first 
instance  or  by  an  appeal." 

In  State  v.  Ward,  SS  Md.  121,  51  Atl.  848, 
the  defendant  was  convicted  before  a  justice 
of  the  peace  for  violation  of  certain  sections 
of  the  public  local  laws  of  Anne  Arundel 
county,  amended  by  chapter  5B2  of  the  Acta 
of  1 892,  which  regulated  the  shooting  of 
wild  fowl  in  said  county.  The  statute  provid- 
ed for  the  obtaining  of  licenses  to  place 
blinds  and  shoot  therefrom,  and  also  made 
it  unlawful  to  establish  blinds  nearer  to 
other  blinds  than  the  distance  therein  given, 
and,  upon  conviction  before  a  justice  of  the 
peace  for  the  violation  of  any  of  the  forego- 
ing provisions,  the  statute  imposed  a  fine  of 
not  less  than  95  nor  mora  than  f25  for  each 
offenae,  with  the  additional  fine  upon  the 
owner  of  the  blind  placed  nearer  to  the  al. 
ready  established  blind  than  tha  distance  al- 
lowed in  the  statute,  the  sum  of  $5  for 
each  week  such  blind  remained,  after  due 
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notice  given  to  such  owner  bj  the  owner  of 
the  previously  established  blind  to  remove 
the  same.  Ko  right  of  appeal  was  given  by 
the  statute,  and  this  court  in  that  caae 
said;  "Where  the  jurisdiction  has  been  con- 
ferred by  special  statute,  the  alleged  Offen- 
der has  no  legal  right  to  call  for  a  jury 
.  .  .  unless  there  is  something  in  the 
act  directing  to  the  contrary.  There  being 
nothing  in  the  act  .  .  .  that  confers 
upon  the  party  charged  the  right  to  demand 
of  the  justice  a  jury  trial,  it  follows  that 
the  justice  has  jurisdiction  to  bear  and 
finally  determine  the  charge  set  out  in  the 
warrant." 

Upon  the  authority  of  the  cases  cited  we 
are  unable  to  find  that  the  jurisdiction  con- 
ferred upon  justices  of  the  peace  by  the 
statute  here  questioned  vlolatea  the  coneti- 
tutional  provisions  mentioned  by  the  relat- 
or in  this  bis  fourth  contention.  The  justice 
of  the  peace  before  whom  the  relator  was 
carried  had  jurisdiction  to  finally  hear  and 
determine  the  charge  under  which  he  was 
arrested,  but  we  do  not  think  the  relator 
was  entitled  to  a  jury  trial  as  prayed  by 
him.  Therefore  the  learned  court  below,  in 
our  opinion,  erred  in  holding  that  be  was 
so  entitled,  and  in  remanding  the  case  to 
the  justice,  with  directions  to  him  that  he 
"grant  unto  the  petitioner  bis  prayer  for 
a  trial  by  jnry." 

The  counsel  of  the  relator  have  urged  oth- 
er objections  to  the  validity  of  this  statute, 
and  have  pointed  out  a  number  of  alleged 
defects  and  omissions  therein,  all  of  which 
we  have  carefully  considered,  but  we  do 
not  think  they  go  to  the  extent  of  render- 
ing the  statute  void,  although  they  show  a 
great  want  of  thought  and  skill  in  the  draft- 
ing of  the  bill  We  therefore  suggest,  in- 
asmuch as  the  legislature  is  now  in  Beasion, 
that  the  statute  be  amended  hy  supplying 
the  omissions  and  by  removing  therefrom 
the  uncertain  features  or  provisions  of  the 
act  so  that  it  may  be  more  easily  under- 
stood and  enforced. 

As  the  order  of  the  court  below  not  ihiIt 
quashes  the  writ  of  certiorari  and  remands 
the  case  to  the  justice  of  the  peace,  but  alao 
directs  him  to  grant  unto  the  petitioner  hia 
prayer  for  a  trial  by  jury,  we  will  affirm 
in  part  and  reverse  in  part  the  order  of  the 
lower  court  and  remand  the  case. 

Order  affirmed  in  part  and  reversed  in 
part,  and  case  remanded.  The  appellant, 
Frank  M.  Ebert,  to  pay  the  oosts  abova  and 
below. 

Petition  for  rehearing  denied. 


SWAIHB  V.  BCMPHILL. 


eoi 


MICHIGAN  SCPREBfE  COURT. 
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BOBERT  W.  HEUPHILL. 

(IM^Mieh.  061,  ISl  N.  W.  68.) 

idmlnlstraior  —  continiilns    testator's 
tnulDeea  —  consent  —  Iobh  —  liability. 

CtoiKnt  by  all  interested  in  a,  decedent's 
state,  that  his  btuinee*  shall  be  continued 
b;  the  administrator,  will   relieve  tlie  ad- 


miDistrator  from  liability  for  losses  result- 
ing therefrom,  although  he  failed  to  inform 
them  that  his  operations  were  not  profit- 
able. 

(Hay  B.  1911.) 

APPEAL  hj  complaiuanti  from  a  decree 
of  the  Circuit  Court  for  Washtenaw 
Conntf,  in  Chancery,  diamieBing  a  bill  filed 
to  set  aside  defendant's  diicharge  as  ad- 
ministrator and  the  allowance  of  his  final 
account,  to  reinstate  his  bond,  and  for  an 
accounting  and  other  relief.     Affirmed. 
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L  Introduction,  20S. 

n.  Power  of  perawial  represeDtatiTe,  tes- 
tamentary trustee,  or  guard- 
ian to  carry  on  business  on 
behalf  of  estate. 

a.  In  gtneraL 

1,  Executor,  adminiBtrator,  or 

testameiita^  trustee,  204. 

2.  Guardian,  205. 

b.  To  wind  up  business,  SOS. 
e.  Testamentary  power,  206. 

d.  Under  express  power  in  artielea 

of  partnership,  207. 

e.  Under  parol  power,  208. 

L  Right  of  administrator  o.  t.  a. 

OT  d.  b.  n.  to  carry  on  business 

lutdar      testamentary      power, 

208. 
g.  Statutory    power    to    carry    on 

bnsiDeB^20B. 
h.  Power  of  court  to  permit  carry- 
ing on  business. 

1.  Courts  of  chancery.ZlO. 

£.  Courts    having   jurisdiction 
of  admin iitratioD,  210. 
10.  IndiTidual  liability  of  personal  Tepre- 
aentative  or  testamentary  trus- 
tee for  carrying  on  business  ou 
behalf  of  estate. 
^  When  done  under  testamentary 

J.  In  general.  Ell. 

2.  For  losses  suBtained. 

(a)  In  general, 212. 

(b)  Wlm    dua  to    negli- 
management. 
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(c)  Where    bosiness    car- 
ried on  beyond  per- 
iod  fixed   by   will, 
214. 
S.  VoT  debts  contracted. 

(a)  In  general,  214. 

(b)  Liability   of   executor 

for  debti  contracted 
by  eoexecutor  where 
former  did  not  par- 
ticipate in  man- 
agement of  busi- 
ness. 21S. 
4.  For  debts  contracted  after 

SiratioQ  of  time  Q\ed  I^ 
1  for  carrying  on  busi- 
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-continued. 

b.  Liability  of  administrntor  o.,  t. 
a.   or  d.   b.   n.   for  debts  con- 
tracted while  carrying  on  busi- 
ness under  testamentary  pow- 
er, 216. 
0,  When  business  carried  on  with- 
out testamentary  author- 
ity. 
1.  Liability     for     tosses     bus- 

(a)  In  general,  216. 

(b)  In     mercantile     busi- 


(o)  In    partnership    busi- 
ness, 217. 
(d)  In   farming  business, 
217. 
2.  Liability     for    debts    con- 
fa)  In     mercantile    busi- 
ness, 218. 

(b)  In    partnership    busi- 

ness, 218. 

(c)  In    farming   business, 


3.  Liability  for  rental  or  value 

of  property  embarked  or 
us'ed  in  business  1  interest) 
profits,  220. 

4.  Liability  incurred  in  wind- 

ing up  business. 

(a)  In  general,  222. 

(b)  For   losses   sustained, 

222. 
(o)  For  debts  contracted, 
222. 
0.  Liability   when    acting   un- 
der statute, 

(a)  For   losses   sustained, 

222. 

(b)  For  debts  contracted, 

223. 
6.  Liability  when  acting  under 
order  of  court. 
(a>  For   losses   sustained, 

223. 
(b)  For  debts  contracted, 
223. 
IT.  Liability  of  guardian  for  carrying  on 
business  f"r  benefit  of  ward. 

a.  In  general, 223. 

b.  For  losses  sli stained,  223., 

c.  For  debts  contracted,  fe 
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Statement  by  Brooke,  J.:  i 

Complainants  are,  respectively,  the  widow 
and  daughters  of  Frederick  J.  Swaine,  who 
died  intestate  on  April  14,  18i)7.  Deceased 
h&d  for  man;  jean  prior  to  hie  deatli  been 
engaged  in  the  malting  business  in  the  city 
of  Ypailanti.  Defendant,  who  was  at  that 
time  cashier  of  the  Vpsilanti  Savings  Bank, 
was  appointed,  firat  special,  and  later  gen- 
eral, administrator  of  the  estate.  As  such 
administrator,  he  continued  the  business 
of  the  deceased  from  April,  1897,  to  Novem- 
ber, 1003,  when  his  final  account  was  al- 
lowed and  his  bond  canceled.  Complainants 
signed  a  waiver  of  notice  of  bearing  upon 
defendant's  final  account,  and  at  the  same 
time  executed  a  power  of  attorney  author- 
izing him  to  continue  the  busings,  which 
he  did  until  November,  11104,  when  it  was 

IV. — continued. 

d.  For  proGts  of  business  or  rental 
*       ■"■  'r  embarked  or  used 


of  property  erabt 
in  bii^iTics».224. 


V.  Liability  of  estate  for  debts  contract- 
ed and  e^tpenses  incurred  by 
personal  representative  or  tes- 
tamentary trustee  in  carrying 
on  business. 

a.  When  business  carried  on  under 

testamentary  power  or 
that  in  articles  of  part- 
nership. 

1.  Linbilitv  of  general  assets 
of  estate,  224. 

Z.  Liability  of  assets  em- 
barked in  trade,  226. 

3.  Liability  where  business  is 
carried  on  by  administra- 
tor c.  t.  a.  or  d.  b,  n., 
227. 

b.  When  personal  representative  or 

guardian  not  empowered 
to  carry  on  business, 

1.  Liability   of   general   assets 

of  estate,  227. 

2.  Liability     of      assets     em- 

barked  in   business,  228. 
0.  When  businpHS  carried  on  under 
statute,  22e. 

d.  When  business  carried  on  undei 

order  of  court, 229. 

e.  When    busineiis    carried    on    by 

guard  ian.2Z9. 
t.  Allowance   of  expenses  of  busi- 
ness as  costs  of  adminis- 
tration. 

1.  In  general,229, 

2.  Of  farming  business,  230. 

3.  Of     winding    up     business, 

2.'!0. 

4.  Of   business   carried   on   by 

l^taardinn.  231. 

6.  OF  bUHiness  carried  on  un 

der  stRtutP.23]. 
8.  Of  business  carried  on  un 
dor  order  of  court,  232. 

7.  Of  business  carried  on  un 
der    tpBtamentary    power 


closed   out.     At  that  time  there  remained 

due  from  the  estate  to  tlie  Ypsilanti  Sav- 
ings Bank  the  sum  of  $4,000.  The  bill  of 
complaint  sets  out  at  length  the  dealings 
of  defendant  with  tlie  estate,  and  avers  that 
it  was  complainfiints'  expressed  desire  that 
the  business  should  be  continued  only  bo 
long  as  it  was  profltable;  that  defendant, 
witiiout  informing  them,  continued  to  run 
it  at  loss,  and  that  he  fraudulently  secured 
their  consent  to  his  discharge  as  adminis- 
trator and  the  cancelation  of  his  bond  as 
such.  Complainants  pray  that  the  order 
allowing  the  final  account  and  discharging 
defendant  as  administrator  be  set  aside  be- 
cause procured  by  fraud,  and  that  hia  bond 
he  reinstated;  that  defendant  be  held  liable 
for  all  losses  occasioned  by  the  conduct  of 
the  business,  and  ordered- to  reimburse  eom- 

VI.  Sight  of  personal  representative  to 
indemnity  from  estate  for  debts 
contracted,  232. 
VIT.  Right  of  creditors  to  subrogation  to 
personal  representative's  right  of 
indemnity,  233, 
VITI.  Equitable  rights  of  creditors,  233. 

IX.  Estoppel  of  beneSciaries  of  estate  to 
charge  personal  representative, 
ete.,  with   losses  sustained,  234. 

I.  Introduction, 

The  general  question  covered  by  this  note 
is  that  of  tbe  right  of  an  executor,  admin- 
istrator, testamentary  trustee,  or  guardian 
to  carry  on,  after  tbe  death  of  the  person 
he  represents,  a  trade  or  business  belonging 
to  him,  or  to  embark  the  funds  of  the  es- 
tate in  trade  or  business,  as  well  as  the 
question  of  the  individual  liability  of  the 
personal  representative,  etc.,  and  that  of 
the  estate  he  represente,  where  he  does  carr; 
on  such  a  business.  The  investment  by  a 
personal  representative,  etc.,  or  a  guardian, 
of  the  funds  of  an  estate  in  sliares  of  a 
mercantile  corporation,  0$  well  as  in  th© 
peisonal  representative's  own  business,  or 
the  completion  of  building  contracts,  etc., 
held  by  a  decedent  at  the  time  of  his  death, 
arc  questions  not  covered  by  this  note. 

It  is  a  general  rule,  widely  reci^nized, 
that  it  is  not  within  the  ordinary  duties 
of  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  carry  on  a  trade  or 
business  on   behalf  of  the  estate  he  repre- 
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232. 


lersbnal  representative  or  guardian 
ry  on  such  a  trade  or  busiilcss,  he 
becomes  answerable  to  tiiose  interested  in 
the  estate  for  all  losses  sustained;  while 
the  pi'oflts,  if  any,  belong  to  the  estate.  In 
some  states  there  are  statutes  that  permit 
the  carrying  on  of  a  trade  or  buainesa  by 
a  personal  representative  or  guardian;  or 
continuing  farming  operations  in  order  to 
mature  and  harvest  crops  growing  at  the 


aWAlNE  T.  HEMPHILL. 
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plij»nts  therefor.  Defendant  anewered, 
deoTiDg  all  material  averments  of  the  bill. 
From  a  decree  dUmiaBing  the  bill,  com- 
[iltiiitnti  hftve  appealed. 

Mr.  WllUun  Lacking,  with  Mr.  Allen 
Campbell,  for  appellantB; 

Defendant  is  liable  for  and  must  account 
lo  camplaiDanta  for  all  assets  and  for  all 
profits  and  losses  of  the  business,  less  dis- 
totKmenta  mads  to  complainants  tor  living 

U  Am.  1  Eng.  Enc.  Law,  2d  ed.  9T3- 
8T5:  €chonler,  Exrs.  A  Admrs.  g  325,  p. 
JK:  Perry,  Tr.  %  42fl;  Woerner,  Am.  Law 
of  .Uminist ration,  pp.  flRR.  7.'i2:  Hilt,  Tr. 
{  STB;  Be  Bom,  80  Cal.  166,  22  Pae.  86; 
Heming  t.  Eellj,  18  Colo.  App.  23,  6B  Pac. 
Si;  Mathews  v.   Sheehan,   76   Conn.   054, 

time  of  the  death  of  the  person  he  repre- 
MOb.  It  is  also  held  in  Bome,  cases  that 
1  cnurt  of  chancery,  or  a  court  having 
jurisdiction  of  ttie  adminiatration,  haa 
po««r  to  direct  a  personal  repreaeatative 
or  riiardian  to  engage  in  trade  or  business 
on  beliatf  of  the  estate  he  represents.  At- 
tiiough  there  are  other  deciaions  to  the 
msltary. 

In  the  abeence  of  authoTity  from  a  court 
dnif  empowered,  an  executor,  administra- 
Im.  testamentary  trustee,  or  ^ardian  who 
nrriea  on  a  business  belonging  to  an  es 
'.ttt  without  being  specially  authorised  by 
»ill  or  articles  of  copartnership  is  individ- 
mIIv  liable  for  all  the  debts  contracted  by 
hiu  white  engaged  in  such  trade  or  busi- 
»«.  In  some  cases  debts  contracted,  as 
■ell  as  the  expenses  of  conducting  the  busi- 
B«i.  have  been  allowed  from  the  estate, 
np«ially  where  the  business  resulted  in  a 
|>roGt  Where  a  trade  or  business  is  carried 
'jn  without  express  authority,  those  bene- 
icially  interested  in  the  estate  may,  at  their 
elertioD,  hold  the  personal  representative 
uaoerable  for  the  value  of  the  assets  em- 
lorked  in  the  trade,  together  with  interest 
iliereoni  or  they  may  claim  the  proflts  of 
lie  businesa ;  or  they  may  charge  the  per- 
^nsl  representative  with  the  rental  of  real 
«t»te  used   in  carrying  on  the  business. 

Bnt  where  there  is  clear  and .  express 
terttmentary  authority  for  carrying  on  a 
tndf  or  business,  or  It  is  conferred  by 
•rti-les  of  partnership  (a  parol  direction 
Ude  before  the  death  of  a  trader  to  the 
peiMfl  who  becomes  bis  executor  or  ad- 
Binistrator  being  inaufHcient ) ,  the  person- 
il  representative  will  be  relieved  from  in- 
diridnal  liability  for  losses  sustained  from 
csrrying  pn  the  business,  excepting  from 
tneh  IS  are   the   result   of   his   own   negli- 

^lere  ia  some  conflict  upon  the  ques- 
tion whether  testamentary  power  conferred 
ipo"  an  executor  to  carry  on  a  trade  or 
niineaa  on  behalf  of  an  estate  pasfles  to 
u  idministrator  cum  tealamenta  aniMfo 
IT  df  boittt  jion. 
•  LS.A.(KA) 


IDO  Am.  St.  Rep.  1017,  S7  Atl.  694;  Peter- 
man  V.  United  SUtes  Rubber  Co.  211  III. 
581,  77  N.  E.  1108;  Grace  v.  Seibert,  236 
III.  180,  22  L.R.A.{N.S.)  301,  85  N.  E. 
308;  Frey  v.  Eisenhardt,  116  Mich.  160, 
74  N.  W.  501;  Re  Peck,  79  App.  Div.  298, 
80  N.  Y.  Supp.  76.  affirmed  in  177  N.  T.  538, 
as  N.  E.  1129;  Warren  t.  Union  Bank,  157 
N.  Y.  269,  43  L.R.A.  266,  68  Am.  St.  Rep. 
777,  51  N.  E.  1036;  Hooper  v.  Hooper,  29 
W.  Va.  276,  1  8.  E.  280. 
Mr.  John  P.  Kirk,  for  appellee: 
Where  all  of  the  interested  parties  con- 
sent to  the  carrying  on  of  decedent's  busi- 
ness, such  consent  authorizes  the  personal 
representative  to  carry  on  the  buaineas  of 
the  decedent  in  good  faith. 

18  Cyc.  242,  243;  11  Am.  k  Eng.  Enc. 
T.aw,  2d  ed.  875;  1  Perry,  Tr.  g  464;  Poole 

The  weight  of  authority  is  to  the  effect 
that  the  executor,  even  though  he  carries  on 
a,  trade  or  business  pursuant  to  testamen- 
tary authority,  is  individually  liable  to 
creditors  for  all  debts  contracted  by  him 
while  so  engaged ;  and  that  the  creditors 
cannot  proceed  against  the  estate  in  order 
to  satisfy  their  claims.  But  the  executor 
will  be  indemnified  for  such  personal  lia- 
bility from  the  assets  embarked  by  his 
testator  in  the  trade  or  business,  or  from 
the  income  therefrom;  the  general  assets  of 
the  estate  not  being  bound  by  such  debts 
unless  the  testator  has  evinced  such  an  in- 
tention by  clear  and  unequivocal  languoge- 
However,  there  are  a  few  decisions  which 
hold  that  the  general  assets  of  an  estate  are 
answerable  for  such  debts.  But  in  order 
that  an  executor  may  be  indemnified  for 
such  individual  liability,  he  must  not  be 
indebted  or  in  default  to  the  estate,  or 
conduct  the  business  for  a  longer  time, 
than  may  be  specified  in  the  will. 

Persons  who  become  creditors  while  an 
executor  is  carrying  on  a  trade  or  business 
may  be  subrogated  to  the  former's  right 
of  indemnity.  Some  courts  also  hold  that 
creditors  may,  in  the  first  instance,  pro- 
ceed in  equity  to  collect  their  claims  from 
the  trade  asHets,  especially  when  the  execu- 
,tor  is  insolvent  or  not  responsible. 

Where  a  buaincBs  or  trade  is  carried  on 
by  virtue  of  a  statute  permitting  it,  or  by 
an  order  of  a  competent  court  a  personal 
representative,  etc.,  is  relieved  from  In- 
dividual liability  for  losses,  or  for  debts 
contracted  by  him  while  so  engaged. 

The  heirs  or  those  benellcially  interested 
in  an  estate,  as  well  as  such  creditors  of 
the  intestate  as  expressly  consent  thereto, 
may  estop  themselves  from  questioning  the 
conduct  of  a  personal  representative  in 
carrying  on  a  trade  or  business,  or  from 
holding  him  answerable  for  resulting  losses, 
where  the  businens  was  carried  on  at 
their  request  or  solicitation,  or  with  their 
knowledge,  no  objection  to  hia  conduct  be- 
ing made  by  them. 


.Goi>^[c 
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lacHlGAN  SUPREME  COUBT. 


Mat, 


t  hj  Brooke,  J.: 
Gomplftinante  are,  respectively,  the  widow 
and  daughters  of  Frederick  J.  Swaine,  who 
died  intestate  on  April  14,  18S7.  Deceased 
h&d  for  man  J  jears  prior  to  hia  death  been 
engaged  in  the  malting  bustnesa  in  the  city 
of  YpBilantf.  Defendant,  w^io  was  at  that 
time  c<ubier  of  the  Tpsitanti  Savings  Banl<, 
was  appointed,  Snt  special,  and  later  gen- 
eral, administrator  of  the  estate.  As  such 
sdminiatrator,  he  continued  the  business 
of  the  deceased  from  April,  1897,  to  Novem- 
ber, 1B03,  when  his  final  account  was  al- 
lowed and  his  bond  canceled.  Complainants 
signed  a  waiver  of  notice  of  hearing  upon 
defendant's  final  account,  and  at  t)ie  same 
tims  executed  a  power  of  attorney  author- 
iiing  him  to  continue  the  business,  which 
he  did  until  November,  1804,  when  it  was 


closed  out.  At  that  time  there  remained 
due  from  the  estate  to  the  Ypaitanti  Sav- 
ings Bank  the  snm  of  $4,000,  The  bill  of 
complaint  sets  out  at  length  the  dealings 
of  defendant  with  the  estate,  and  avers  that 
it  was  complainfiints'  expressed  desire  that 
the  business  should  be  continued  only  bo 
long  as  it  was  profitable;  that  defendant, 
without  informing  them,  continued  to  run 
it  at  loss,  and  that  he  fraudulently  secured 
tlieir  consent  to  his  discharge  as  adminis- 
trator and  the  cancelation  of  his  bond  as 
such.  Complainants  pray  that  the  order 
allowing  the  final  account  and  discharging 
defendant  as  administrator  be  set  aside  be- 
cause procured  by  fraud,  and  that  his  bond 
be  reinstated;  that  defendant  be  held  liable 
for  all  losses  occasioned  by  the  conduct  of 
the  busioees,  and  ordered,  to  reimburse  com- 


IV,— continued, 

d.  For  profits  of  business  or  rental 
of  property  embarked  or  used 
in  biisinph^,224. 
V.  Liability  of  estate  for  debts  contract- 
ed and  expenses  incurred  by 
personal  representative  or  tes- 
tamentary trustee  in  carrying 

ft.  When  business  carried  on  under 
testamentary  power  or 
that  in  articles  of  part- 
nership. 

1.  Linbilitv   of   !;eneral   assets 

of  estate,  224. 

2.  Liability     of      assets     em- 

barked in  trade,  228. 

3.  Liability  where  business   is 

carried  on  by  administra- 

227. 

b.  When  personal  representative  or 

guardian    not    euipowered 
to  carry  on  business. 

1.  Liability   of   general   assets 

of  estate,  227. 

2.  Liability     of      assets     em- 

barked   in    imsinpsB,  228. 

c.  When  business  carried  on  under 

statute,  226. 

d.  When  buBinesB  carried  on  undei 

order  of  court.22B. 

e.  When    business    carried    on    by 

guardian,  229. 

f.  Allowance   of  expenses   of  busi- 

ness as  costs  of  adminia- 

1,  In  general. 229. 

2.  Of  farming  business,  230. 
8.  Of     winding    up     business, 

2.10. 

4.  Of   buBineas   carried   on   by 

guardian.  23]. 

6.  or  business  carried  on  un- 

der statute.  231. 
8.  Of  business  carried  on  un- 
der order  of  court.  232, 

7.  Of  business  carried  on   un- 

der   testamentary    power, 
232. 
40  L.RA.(N.8.) 


VI.  Ri^ht  of  personal  representative  to 
indemnity  from  estate  for  debts 
contracted,  232. 
VII.  Right  of  creditors  to  subrogation  to 
personal  representative's  right  of 
indemnity,  233, 
Vin.  Equitable  righto  ol  creditors,  233. 

IX,  Estoppel  of  beneficiaries  of  estate  to 
charge  personal  representative, 
etc.,  with  losses  sustained,  234. 

I.  httroduction. 

The  general  question  covered  by  this  note 
is  that  of  the  right  of  an  executor,  admin- 
istrator, testamentary  trustee,  or  guardian 
to  carry  on,  after  the  death  of  the  person 
he  represents,  a  trade  or  business  belonging 
to  him,  or  to  embark  the  funda  of  the  es- 
tate in  trade  or  business,  as  well  as  the 
question  of  the  individual  liability  of  the 
personal  representative,  etc.,  and  that  of 
the  estate  he  represents,  where  he  does  carry 
on  such  a  business.  The  investment  by  a 
personal  representative,  etc,  or  a  guardian, 
of  the  funds  of  an  estate  in  shares  of  a 
mercantile  corporation,  ag  well  as  in  the 
pe[  nonal  representative's  own  business,  or 
the  completion  of  building  contracts,  etc., 
held  by  a  decedent  at  the  time  of  his  death, 
are  questions  not  covered  by  this  note. 

It  is  a  genera!  rule,  widely  recognized, 
that  it  is  not  within  the  ordinary  duties 
of  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  carry  on  a  trade  or 
business  on  behalf  of  the  estate  he  repre- 
sents, unless  expressly  empowered  to  do  so 
by  will,  or  by  the  commands  of  articles  of 
copartnership,  except  speedily  to  wind  up 
the  business  in  order  to  settle  the  estate. 

If  a  personal  representative  or  guardian 
does  carry  on  such  a  trade  or  husiitese,  he 
becomes  answerable  to  those  interested  in 
the  estate  for  alt  losses  sustained;  while 
the  profits,  if  any,  belong  to  the  estate.  In 
some  states  there  are  statutes  that  permit 
the  carrying  on  of  a  trade  or  businesa  by 
a  personal  representative  or  guardian;  or 
continuing  farming  operations  in  order  to 
mature  and   harvest  crops  growing  at  tli« 


BWAHIE  v.  H&M^atLL. 


plunants  tlterefor.  Defendant  anawered, 
denying  all  material  averoients  of  the  bill. 
From  m  d«cre«  dismisaing  the  bill,  com- 
plaiuanta  have  appealed. 

Mr.  WllUam  Lncklng,  with  Mr.  Allen 
Campbell,  for  appellants: 

Defendant  ia  liable  for  and  must  account 
to  eomplainanta  for  all  assets  and  for  all 
profits  and  loasea  of  the  biisineas,  leas  dis- 
bnnententB  made  to  complainants  for  living 


11  Am.  k  £ng.  Enc.  Law,  2d  ed.  973- 
973;  Schoaler,  Errs,  &  Admrs.  5  325,  p. 
385:  Perry.  Tr.  g  42B;  Woerner,  Am.  Law 
of  Administration,  pp.  688.  732:  Hill,  Tr. 
!  379;  Re  Roee,  SO  Cal.  IBS,  22  Pae.  B6; 
Fleming  ▼.  Kellj,  J8  Colo.  App.  23,  69  Pac. 
372;    Mathews  v.   Sheehan,   76   Conn.   854, 


100  Am.  St.  Rep.  1017,  67  Atl.  604;  Peter- 
man  t.  United  States  Rubber  Co.  211  111. 
581,  77  N.  E.  1108;  Grace  v.  Seibert,  235 
III.  leo,  22  L.R.A.(N.5.)  301,  Sfi  N.  K 
308;  Frej  v.  Eisenhardt.  116  Micb.  160, 
74  Nl  W.  601 ;  Re  Feck,  70  App.  Div.  296, 
80  N.  Y.  Supp.  76.  affirmed  in  177  N.  T.  638, 
09  N.  E.  1129;  Warren  v.  T'nion  Bank.  157 
N.  Y.  269,  43  L.R.A.  266,  68  Am.  St.  Rep. 
777,  51  N.  E.  1030;  Hooper  v.  Hooper,  29 
W.  Va.  278,  1  B.  E.  280. 

Mr.  John  P.  Kirk,  for  appellee: 
Where  all  of  the  interested  parties  con- 
sent to  the  carrying  on  of  decedent's  busi- 
ness, such  consent  authorizes  the  personal 
representative  to  carry  on  the  businesa  of 
the  decedent  in  good  faith. 

IB   Cjc.  242,  243;    11  Am.   &  Eng.   Enc. 
Law,  2d  ed.  076;   I  Perry,  Tr.  g  454;  Poole 


time  of  the  death  of  the  person  he  repre- 
Hnts.  It  is  also  held  in  some.caaes  that 
a  court  of  chancery,  or  a  court  having 
jurisdiction  of  the  administration,  has 
power  to  direct  a  personal  representative 
or  piiardian  to  engsge  in  trade  or  business 
on  behalf  of  the  estate  be  represents.  AI- 
tliangh  there  are  other  decisions  to  the 
K>ntT«Ty. 

In  tbe  absence  of  authority  from  a  court 
dnly  empowered,  an  executor,  administra- 
tor, testamentary  trustee,  or  guardian  who 
tarries  on  a  business  belonging  to  an  es 
tate  without  being  specially  authorired  by 
will  or  articles  of  copartnership  is  individ- 
oally  liable  for  all  the  debts  contracted  by 
bim  while  engaged  in  such  trade  or  busi- 
nrao.  In  some  cases  debts  contrncteii,  as 
well  as  the  expenses  of  conducting  the  busi- 
ness,  have  been  allowed  from  the  estate, 
specially  where  the  busineas  resulted  in  a 
profit.  Where  a  trade  or  business  ia  carried 
on  witliout  eipreas  authority,  those  bene- 
ficially interested  in  the  estate  may,  at  their 
election,  hold  tlie  personal  representative 
answerable  for  the  value  of  the  assets  em- 
harked  in  the  trade,  together  with  interest 
thereon:  or  they  may  claim. the  profits  of 
tbe  business;  or  they  may  charge  the  per- 
tonsl  representative  with  the  rental  of  real 
estate  used  in  carrying  on  the  buainess. 

Bat  where  there  is  clear  and  <  express 
testamentary  authority  for  carrying  on  a 
trade  or  business,  or  it  is  conferred  by 
articles  of  partnership  (a  parol  direction 
made  before  the  death  of  a  trader  to  the 
person  who  becomes  his  executor  or  ad- 
ministrator being  insufficient),  the  person- 
al representative  will  be  relieved  from  in- 
dividual liability  for  loases  sustiiined  from 
carrying  on  the  busineaa,  excepting  from 
snch   as  ar«   the   result  of  his  own  negli- 

There  ia  some  conflict  upon  the  ques- 
tion whether  testamentary  power  conferred 
npon  an  executor  to  carry  on  a  trade  or 
bosiiHsa  on  behalf  of  an  estate  passes  to 
an  administrator   cum   teilamento   onnezo 

40L.R.A.(N.S.)' 


The  weight  of  authority  is  to  the  effect 
that  the  expcutor.  even  though  be  carries  on 
1  trade  or  busineas  pursuant  to  testamen- 
tary authority,  is  individually  liable  to 
creditors  for  all  debts  contracted  by  him 
while  so  engaged;  and  that  the  creditor* 
cannot  proceed  against  the  estate  in  order 
to  satisfy  their  claims.  But  the  executor 
will  be  indemnified  for  such  personal  lia- 
bility from  the  assets  embarked  by  his 
testator  in  the  trade  or  business,  or  from 
the  income  therefrom;  the  general  assets  of 
the  estate  not  being  bound  by  such  debta 
unless  the  testator  has  evinced  such  an  in- 
tention by  clear  and  unequivocal  language. 
However,  there  are  a  few  decisions  wfaioh 
hold  that  the  general  assets  of  an  estate  are 
answeraiile  for  such  debts.  But  in  order 
that  an  executor  may  be  indemnified  for 
such  individual  liabiltty,  he  must  not  be 
indebted  or  in  default  to  the  estate,  or 
conduct  tiie  business  for  a  longer  time, 
than  may  be  specified  in  the  will. 

Persons  who  l>ecome  creditors  while  an 
executor  is  carrying  on  a  trade  or  business 
may  be  subrogated  to  the  former's  right 
of  indemnity.  Some  courts  also  hold  that 
creditors  may,  in  the  first  instance,  pro- 
ceed in  equity  to  collect  their  claims  from 
the  trade  asEiets,  especially  when  the  execu- 
tor ia  insolvent  or  not  responsible. 

Where  a  business  or  trade  is  carried  on 
by  virtue  of  a  statute  permitting  it,  or  by 
an  order  of  a  competent  court  a  personal 
repreaentative,  etc.,  is  relieved  from  in- 
dividual liability  for  losses,  or  for  debts 
contracted  by  him  while  so  engaged. 

The  heirs  or  those  l>eneflcially  interested 
In  an  estate,  as  well  as  such  creditors  of 
the  intestate  as  expressly  consent  thereto, 
may  estop  themselves  from  questioning  tlie 
conduct  of  a  personal  representative  in 
carrying  on  a  trade  or  business,  or  from 
holding  him  answerable  for  resulting  losses, 
where  the  businesa  was  carried  on  at 
their  request  or  solicitation,  or  with  their 
knowledge,  no  objection  to  his  conduct  b«- 
ing  made  by  them- 
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T.  Munday,  103  Mbm.  174;  French  v.  Davie, 
38  Misa.  167;  Merritt  r.  Merritt,  92  Mo. 
ISO;  Frey  v.  Eiesnbu-dt,  110  Mich.  160, 
.  74  N.  W.  EOl;  BrowB  t.  Foreche,  43  Mich. 
601,  6  N.  W.  1011;  PearHon  v.  GillenwaterH, 

99  Tenn.  446,  63  Am.  St.  Rep.  844,  42  S. 
W.  9,  199;  Schouler,  Ezra,  k  Admre.  2d  ed. 
%  332,  p.  406;  Poole  v.  Munday,  103  Mass. 
176;   Matheni   y.   Sheehan,   78   Conn.   864, 

100  Am.  St.  Rep.  1017,  67  Atl.  694;  Duf- 
field  <r.  Brainerd,  46  Conn.  424,  11  Mor.  Min. 
Rep.  526;  Re  Ring,  132  Iowa,  210,  109  N. 
W.  713. 

Brooke,  J.,  delivered  the  opinion  of  the 

The  record  concluiively  shows  that  at  the 
death  of  Frederick  J.  Swaine  his  peraonal 

II.  Power  of  pergonal  repreeentative, 
testamentary  trustee,  or  guardian  to 
earry  on  buslnesa  mi  behalf  of  estate. 


1.  BxecMter,  or  admlnletrator,  or  teata- 
m^ntarg  trustee. 

The  doctrine  that  it  is  no  part  of  an 
administrator' e  duty  to  carry  on  a  busi- 
neBB  belonging  to  an  intcBtate  ie  recof^nized 
and  applied  in  the  following  cases:  Steele 
V,  Knox,  10  Ala.  603;  Foxworth  v.  White, 
72  Ala.  224;  Eufaula  Nat  Bank  v.  Manas- 
Baa,  124  Ala.  376,  27  So.  258;  Re  Moore, 
72  Cal.  335.  13  Pac.  8B0;  Hallock  v,  Smith, 
50  Conn.  127;  Grace  v.  Seibert,  235  111.  190, 
22  L.R.A.(N.S.)  301,  85  N.  E.  3nS;  Camp- 
bell V.  Faxon.  73  Kan.  675,  5  L.R.A.(N.S.) 
1002,  85  Pac,  790;  Willis  v.  Sharp,  113 
N.  Y.  5S8.  4  L.R.A.  493,  21  N.  E.  705  af- 
firmin);  43  Hun,  434;  Biilinf^slea  v.  Youn^, 
33  MisB.  95;  Re  Sharp,  6  Dem.  516;  West- 
ern Newspaper  Union  v.  Thurmond,  27 
Okla.  261,  111  Pac.  204,  Ann.  Caa.  1912 
B.  727;  Robinett'B  Appeal,  36  Pa.  174; 
Shinn'B  Estate.  168  Pa.  121,  30  Atl,  1026, 
1030;  Merkel'a  Estate.  J31  Pa.  584,  18 
j*ll.  931:  Morrow  v.  Morrow,  2  Tenn.  Ch. 
849;  Hooper  t.  Hooper,  29  W.  Va.  276. 
1  R.  E,  2S0, 

And  the  same  rule  applies  to  an  execu- 
tor who  is  not  eipresaly  empowered  bv  will 
to  carry  on  a  trade  or  business.  Steele 
V.  Knox,  10  Ala,  60S;  Eufaula  Nat.  Bank 
V.  Manassas,  124  Ala.  379.  27  So.  258; 
Smith  V.  Preston,  170  711.  I7(t,  4a  N.  E. 
6=S.  sffirminK  67  Til.  App.  613;  Grace  v. 
Pcil>ert.  235  III.  190,  22  L.R.A.(N.S.)  301. 
Ha  N.  E.  30S;  Gillipan  v.  DftiT,  —  N,  J, 
En-  — .  80  Atl,  004;  Re  Sharp.  5  Dem,  516: 
Re  Tisdale,  110  App.  Div.  857,  B7  N.  Y. 
Su|>p.  404;  Morrow  v.  Morrow,  2  Tenn.  Ch. 
540:  Collinson  v.  Lister,  20  Bpav,  356: 
Kirkman  v.  Booth,  11  Beav,  273,  18  L.  J, 
Ch.  N.  S.  25,  13  Jur.  625,  12  Eng.  Rul. 
Cas.  29. 

And  the  same  rule  applies  to  a  testamen- 
tary trustee  who  is  not  empowerpd  hv  will 
to  carry  on  a  businesB.  Rp  United  States 
40  L.R.A.(N.S.) 


estate  amounted  to  (16,261.01,  and  that  in- 
cluded in  thia  sum  were  notes  of  the  Ann 
Arbor  Brewing  Company  for  94,486.79  and 
Dote  and  account  of  Kolb  Bratbers  for  (7,- 
300.  Swaine  at  that  time  was  indebted  in 
the  sum  of  (16,132.14,  (10,600  of  which  be 
owed  to  the  Ypsilanti  Savings  Bank.  If 
all  the  assets  of  the  personal  estate  luid  been 
collectable,  they  would  barely  have  equaled 
the  liabilities.  By  carrying  on  the  business 
for  nearly  eight  years,  the  Kolb  Brothera 
account  was  collected  in  full  and  the  Ann 
Arbor  Brewing  Company  account  was  re- 
duced so  that  the  final  loss  upon  tt  was  less 
than  S2,EO0.  The  personal  estate  in  the 
hands  of  defendant  was  increased  shortly 
after  Swaine's  death  by  the  payment  to  him 
by  the  widow  of  $5,450,  which  she  had  re- 

Mortg.  A,  T.  Co.  114  App.  Div.  B32,  100 
N.  Y,  Supp.  12;  Re  Hutchinson.  27  N.  Y. 
Week.  Dig.  218,  10  N,  Y.  S.  R.  10. 

So,  the  personal  representative  of  a  de- 
cedent has  no  authority  to  invest  the  assets 
of  an  estate  in  trade  on  its  behalf.  Ward 
V.  Tinkham,  65  Mich.  895,  32  N.  W,  901. 

And  it  was  said  in  Alexander  r.  Herr- 
ing, —  MisB.  —,  65  So.  360,  and  Billings- 
lea  V.  Young,  33  Miss.  95,  that  in  order 
to  justify  the  carrying  on  of  a  buBiness  by 
an  administrator  there  must  be  statutory 
authority  therefor. 

So,  an  administrator  cannot,  without  nn 
order  of  a  proper  court,  carry  on  the  busi- 
ness of  a  warehouseman  in  a  building  owned 
by  his  decedent,  notwithstanding  he  is  en- 
titled to  the  possession  thereof  for  the  pay- 
ment of  debU.  Griffin  v.  Bland,  43  Ala. 
542. 

Ab  to  the  power  of  courts  in  general  to 
permit  a  personal  representative  or  'guard- 
ian to  carry  on  a  trade  or  business  as 
behalf  of  an  estate,  see  infra,  II.  h. 

It  has  been  said  that  it  is  a  breach  of 
trust  for  an  executor  or  administrator  to 
carry  on  a  trade  or  business  on  behalf  of 
an  estate  in  the  absence  of  express  testa- 
mentary power  to  do  so.  Grace  ».  Seibert, 
235  111.  190,  22  L.R.A.(N.S.)  301,  85  N.  E. 
308]  Butler  v.  Butler,  164  111.  171,  46  N.  E. 
426,  afHraiing  61  III.  App,  61;  Warren  v. 
Dnion  Bank,  157  N.  Y.  259,  43  L.R^. 
258.  68  Am.  St.  Rep,  777,  51  N.  E.  1036, 
reversing  28  App.  Div,  7,  61  N.  Y.  Supp. 
27. 

So,  an  administrator  who  continues  the 
interest  of  bis  intestate  in  a  partnership 
of  which  he  was  a  member  commits  n 
breach  of  trust.  Ex  parte  Watson,  2  Tee. 
4:  B.  414;  Foxworth  v.  White,  72  Ala.  224; 
Morrow  v.  Morrow,  2  Tenn.  Ch,  54B. 

And  a  testamentary  trustee  mfty  Iw  re- 
moved from  his  trust  if,  without  express 
direction  contained  in  a  will,  he  continues  a 
business  belonging  to  his  testator.  Re 
Hutchinson,  27  N.  Y.  Week.  Dig.  218,  10 
N.  Y.  S.  R.  10. 

Ae  to  statutory  power  to  carry  on  & 
trade   or   business  belonging  to   an  estftte. 


Mil. 
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ceiTBd  a«  inaunoce  on  her  husband's  Uf& 
ftnd  fta  a  l^acj  from  a  brother.  Thia  mon- 
ej  was  need  by  defendant  to  liquidate,  in 
part,  the  obligations  of  the  estate.  During 
the  entiTC  time  defendant  ran' the  business 
Ite  paid  to  complainants  the  sum  of  $9,403.- 
8S.  He  likewise  paid  for  improvements  to 
the  real  estate  at  complainant's  request 
the  Bum  of  41|G78-66,  and  during  the  whole 
period  the  residence  of  complainants  was 
beated  at  the  expense  of  the  business,  and 
one  of  the  men  employed  at  the  plant  did 
various  odd  jobs  about  complainant's  home. 
According  to  a  statement  fTom  defendant's 
books,  conceded  to  be  correct  bj  complain- 
ants, it  appears  that  the  net  loss  on  manu- 
hctaring  account  for  the  whole  period  of 
eight  jeara  was  fl,SS5.65,  or  a  little  over 


(200  per  fear.  The  continuation  of  the 
business  probably  facilitated  the  collection 
of  doubtful  or  slow  assets  of  the  estate.  We 
do  not  tbink  it  can  be  said  that  complain- 
ants would  have  been  better  off  than  tbej 
are  had  the  entire  matter  been  closed  up 
at  once  upon  the  death  of  Bwaine.  Some 
profit  appears  to  have  been  realised  in  each 
of  the  first  three  years.  Thereafter  the 
statement  shows  loasea  in  three  of  the  years 
and  profits  in  two.  The  losses  during  the 
latter  part  of  the  operation  appear  to  have 
been  caused  in  part,  if  not  wholly,  by  com- 
petition with  large  manufacturers  of  malt, 
who  sold  at  prices  so  low  that  this  smalt 
plant  could  not  make  a  profit  if  it  met 
them.  We  think  the  record  shows  with 
sufficient   certainty   that  the   business   was 


or  the  court  having  jurisdiction  of  the  ad- 
Biiniatration  of  an  estate,  to  authorize  an 
administrator  to  carry  on  a  trade  or  busi- 
neaa  on  behalf  of  au  estate,  see  infra,  II.  h. 

S.  Ouardfon. 

Some  ooorts  hold  that  a  guardian  cannot 
carry-  on  a  business  belonging  to  his  ward. 
Re  Keaemith,  77  C.  C.  A.  402,  147  Fed. 
ISO;  Harter  v.  Miller,  07  Ean.  4flS,  73 
Pac  74 ;  Warren  y.  Union  Bank,  157  N.  Y. 
259.  43  L.R.A.  266,  88  Am.  St.  Rep.  777, 
51  X.  E.  1036,  reversing  28  App.  DiT.  7, 
51  N.  T.  Supp.  27;  Corcoran  v.  Allen,  11 
B.  I.  5S7;  Eichelberger's  Appeal,  4  Watts, 
S4. 

For  a  guardian  to  carry  on  a  business  or 
trade  for  the  benefit  of  his  ward  is  illegal, 
and  amounts  to  a  devastavit.  Warren  v. 
Union  Bank,  157  N.  Y.  259,  43  L.E.A.  256, 
68  Am.  St  Rep.  777,  51  N.  E.  1038,  re- 
veraing  26  App.  Div.  7,  61  N.  T.  Supp. 
27. 

So,  the  conservator  of  an  incompetent 
person  cannot,  without  an  order  of  the 
probate  court,  borrow  money  with  which  to 
purchase  an  interest  in  a  business  for  the 
benefit  of  his  ward.  Church  v.  Rosenstein, 
65  Conn-  278,  82  Atl.  668. 

But  it  was  held  in  Remington  v.  Field, 
16  R.  I.  509,  17  Atl.  661,  that  a  guardian 
miitht  work  a  farm  belotifring  to  his  ward, 
whera  it  was  provided  by  statute  that  guard- 
ians might  improve  a  ward's  estate,  and 
applv  the  profit  and  income  to  the  support 
of  ^e  Utter. 

And  tbe  right  of  a  guardian  to  continue 
tbe  business  of  his  ward  was  recognized 
in  Raconillat  v.  Requena,  38  Cal.  051. 

As  to  the  power  of  a  court  having  juris- 
diction of  a  guardian  to  empower  him  to 
tarry  on  a  trade  or  business  on  behalf  of 
his  ward,  see  infra  II.  h. 

As  to  the  power  of  a  guardian  to  carry 
on  a  trade  or  business  under  statutory 
power,  see  infra,  11,  g. 

As  to  the  liability  of  a  guardian  for 
profits  where  he  continues  the  interest  of 
kii  ward  in  a  partneTship  business  beyond 
40L.B.A.(N.S.) 


the  time  he  was  permitted  to  do  so  by 
articles  of  partnership,  see  Weddcrburn  v. 
Wedderburn,  2  Keen,  722,  affirmed  in  4 
Myl.  k  C.  42,  8  L.  J.  Ch.  N.  S.  177,  3 
Jur.  596.     See  infra,  IV.  a. 

As  to  the  personal  liability  of  a  guardian 
for  debts  contracted  by  him,  or  for  losses 
sustained  while  carrying  on  a  business  on 
behalf  of  his  ward,  see  infra,  IV. 

b.  To  uHtid  up  buafness. 

The  personal  representative  of  a  deceasea 
person  may,  however,  in  order  speedily  to 
settle  an  estate,  continue  a  business  for  a 
reasonable  time  and  sell  the  stock  in  the 
ordinary  course  of  tnule.  Merritt  t.  Mer- 
ritt,  62  Mo.  160;  Willis  v.  Sharp,  113  N. 
Y.  688,  4  L.R.A.  493,  21  N.  E.  706,  affirm- 
ing 43  Hun,  434:  He  United  States  Mortg. 
t  T.  Co.  114  App.  Div.  632,  100  N.  Y. 
Supp.  12;  Re  Benedict,  13  Abb.  N.  C.  87, 
1  Dem.  547;  Comwell  v.  Deck,  2  Redf.  87, 
affirmed  on  othpr  points  in  6  Hun,  122; 
Re  Sharp,  6  Dem.  518;  Warren  v.  Union 
Bank.  157  N.  Y.  269,  43  L.R.A.  268,  88  Am. 
St.  Rep.  777,  61  N.  E.  1036,  reversing 
28  App.  Div.  7;  Re  Semple,  189  Pa.  386, 
42  Atl,  28,  reversing  28  Pittsb.  L.  J.  N.  8. 
431;  Qreiner's  Estate,  14  Pa.  Dist.  R. 
348;  Orne's  Estate,  7  Pa.  Dist.  R.  337; 
Garrett  v.  Noble,  8  Sim.  604,  3  L.  J.  Cli. 
N.  S.  159;  Chancellor  v.  Brown,  L.  R.  28 
Ch.  Div.  42,  53  L.  J.  Ch.  N.  S.  443,  fll 
L.  T.  N.  S.  33,  32  Week.  Rep.  465;  Ex  parte 
Yates.  72  L.  T.  823;  Wright  v.  Beatty.  2 
Alberta  L.  Rep.  89;  Re  Vida,  1  Haw.  89; 
Gollinson  v.  Lister,  20  Bcav.  35S;  Kirkman 
v.  Booth,  11  Beav.  273,  18  L.  J.  Ch.  N.  S. 
25,  13  Jur.  525,  12  Eng.  Rul.  Cas,  2B. 

It  was  said  in  Campbell  v.  Faxon,  73 
Kan.  B7B,  6  L.R.A.{N.S.)  1002,  85  Pac. 
760,  that,  in  the  absence  of  a  testamentary 
authority  to  continue  a  trade  or  business. 
it  was  the  duty  of  an  administrator  to  wind 

But  it  is  not  within  the  power  of  a  per- 
sonal  representative  to  continue  a  fanning 
business  belonging  to  a  decedent  longer  than 
nece.isary  to  rare  for  and  harvest  the  crops 
sown  at  the  time  of  his  death.  See  Harri- 
son V.  Harrison,   39   Ala.  4B9)   Hallock  ,t.~ 
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continued  with  the  conwnt  and  nt  tlie  lolicl- 
tation  of  all  of  the  eomptainaots.     Lizzie 

Bwaine,  the  widow,  seeme  to  have  taken  an 
active  and  aomewliat  unusual  interest  in  its 
proeecution.  There  is  no  claim  made  that 
defendant  has  not  kept  a  proper  and  correct 
account  of  his  dealings  with  the  estate,  nor 
that  he  has  failed  to  account  for  every 
dollar  which  haa  come  into  hia  poBaesHion 
as  administrator.  The  continuation  of  the 
buiincBs  after  the  third  year  was  probably 
an  error  of  judgment,  but  it  waa  one  for 
which  defendant  should  not  alone  be  held  re- 
sponsible. Mrs.  Swaine's  brother,  b  busi- 
ness man  of  Kansas  City,  frequently  visited 
with   and   advised   the   complainants. 

Upon  tliis  question,  the  testimony  of  F. 
B.  Worden,  who  was  foreman  of  the  malt 


houae,  under  Mr.  Swaine  Id  hia  lifetime,  and 
who  occupied  the  same  position  undt^  the 
administrator,  is  in  part  aa  followe; 

The  malt  house  is  about  a  mile  from  Mr. 
Hemphill's  ofBce.  At  Mr.  Swaine's  death, 
I  told  Mrs.  Swaine  I  would  not  run  ths 
business  if  I  was  in  her  place.  She  said 
her  brother  thought  it  ought  to  be  run, 
and  she  thought  he  knew.  Her  daught«rB 
were  not  present  at  this  conversation.  Mrs. 
Swaine  came  quite  often  to  the  malt  house. 
Her  daughter*  came  also,  every  few  days. 
Mr.  George  came  from  Kanaas  City  every 
fall.  We  started  buying  barley  to  be  man- 
ufactured into  malt  in  the  fail. 

Q.  And  about  every  fall  Mr.  George  would 
come   from   Kansas   Cityt 

A.  I  think  nearly  every  falL  I  would 
not  say  sure  every  fall. 


Smith,  60  Conn.  127;  Florsheim  BroH.  t. 
Holt.  32  I*.  Ann.  133;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Miltenbcrger  v.  Tay- 
lor, 23  La.  Ann.  188;  Sparrow's  Suc- 
ccanion,  31)  1*.  Ann.  6116,  Z  So.  501;  Max- 
well-Yerger  Co.  v.  Rogan,  125  La.  1,  61 
So.  iH:  Billinfi^lca  v.  Young.  33  MiM.  95; 
Jaciiiett's  Estate,  13  Latic.  Bar.  13;  Cos- 
ner^B  Estate,  2  Eulp,  474;  McAlalian  v. 
Harh*rt,  Sr.  Tp.x.  4S1 ;  Rich  T.  Sowlcs,  64 
Vt.  408,  15  L.R.A.  8.50.  23  Atl.  723. 

It  was  said  in  Steele  v.  Knox,  ]0  Ala. 
60S,  t)iat  a  personal  representative  of  a  de- 
ceased person  did  not  represent  the  latter 
in  respect  to  a  trade  or  business,  except  in 
po  far  B^  neiTssary  to  wind  it  up,  unless 
empowered  to  do  so  by  will,  or  an  order  of 
a  court  of  chancery. 

So,  a  testamentary  trustee  who  is  not 
empowered  by  will  to  continue  a  biiaineas 
must  close  it  with  reaaonaljle  despatch.  Re 
United  States  Mortg.  ii  T.  On.  114  App. 
Div.  632,  100  N.  Y.  Supp.  12. 

Where  it  is  impoHSible  immediately  to 
sell  a  business,  it  bas  bepn  held  tliat  a 
year  is  a  rcnsonahle  time  for  an  executor 
to  close  it  up,  where  he  was  directed  by 
will  to  collect  the  teatator's  personal  prop- 
erty with  all  convenient  H|>eeil.  Garrett  v. 
Noble,  6  Sim.  604,  3  L.  J.  Ch.  N.  S.  150. 

And  in  Fleming  v.  Kelly,  18  Colo.  App. 
23,  69  Pac.  272.  it  was  held  that  it  could 
not  be  HsHumed  that  a  business  was  not 
run  for  the  purpose  of  closing  it  up,  from 
the  fact  that  an  administrator  carried  it 
on  for  three  years  under  an  order  of  the 
probate  court. 

But  an  executor  cannot  continue  a  busi- 
ness for  the  purpose  of  profit  to  the  estate. 
Chancellor  v.  Brown,  L.  R.  26  Ch.  Div.  42, 
5.1  L.  J.  Ch.  N.  S.  443,  61  L.  T.  N.  S. 
33.  32  Week.  Hep.  465. 

Thus,  it  cannot  be  said  that  a  business 
was  being  wound  up  where  it  appeared  that 
an  executor  left  the  funds  of  an  Gstate 
therein  because  larger  returns  were  prob- 
able. Re  McCoIlum,  80  App.  Div.  362,  80 
N,  Y,  Supp.  755. 

But  an  executor  who  pTirchanes  wine 
to  mix  with  a  stock  belonging  to  his  tcsta- 
40  L.R.A.(N.S.) 


tor,  in  order  to  render  it  merchantable 
does  not  thereby  become  a  trader,  so  as  to 
render  him  liable  as  such.    Ex  parte  Kutt, 


debts  contracted  by  him  while  carrying  on 
a  business  belonging  to  an  estate  in  order 
to  close  it  up,  sec  infra.  III.  c,  4. 

As  to  the  power  of  a  court  of  chancery 
to  permit  an  executor  to  carry  on  a  trade 
or  business  for  two  years,  where  he  was 
directed  by  will  to  dispose  of  it  with  all 
convenient  speed,  see  Arnold  t.  Smith, 
infra,  II.  h,  1. 

o.  Teatamentar]/  pouier. 

Ad  executor  is  without*  authority  to 
continue  a  mercantile  business  belonging  to 
a  testator  unless  expressly  and  unequiv- 
ocally empowered  by  will  to  do  so.  since 
the  death  of  a  trader  puts  an  end  to  any 
business  in  which  he  was  engaged  at  the 
time  of  his  death.  Steele  v,  Knox,  10 
Ala.  608)  Foxworth  v.  White.  72  Ala. 
224;  Eufsula  Nat.  Bank  v.  Manassas,  124 
Ala.  379,  27  So.  258;  Smith  v.  Preston, 
170  111.  179,  48  N.  E.  638,  affirming  67 
HI.  App.  613;  Grace  v.  Seibert,  236  III. 
100,  22  L.R.A.(N.S.)  301,  85  N.  E.  308; 
Michels  Co.  v.  Young.  150  111.  App.  442, 
Campliell  v,  Fa.ion,  73  Fla.  675,  6  L.R.A. 
(N.S.)  1002,  86  Pac.  760;  BillinRslea  Y. 
Young,  33  Miss.  96;  Gillifran  v.  Daly.  — 
N.  J.  Eq.  — ,  80  Atl.  994;  Willis  t. 
Sharp,  113  N.  Y.  58S,  4  L.R.A.  403,  21  N.  E. 
705,  afflrniing  43  Hun,  434:  Be  Tisdale. 
110  App.  Div.  857,  97  N.  ¥.  Supp.  494;  Ra 
Hutchinson.  27  N.  Y.  Week.  Dig.  218.  10 
N.  Y.  S.  R.  10;  Re  Stiarn,  5  Dem.  610; 
Re  Dillenkofer,  34  Pittsb.  L.  .1.  N.  S.  303; 
Laughlin  v.  Loreni,  48  Pa.  275,  88  Am,  Dec. 
502;  Morrow  v.  Morrow,  2  Tenn.  Ch.  649; 
Kirkman  v.  Booth,  11  Beav.  273.  18  L.  J, 
Ch.  N.  S.  25.  13  Jur.  625,  12  Eng.  Rul.  - 
Cas.  £9;  Collinson  v.  Lister,  20  Beav.  358. 
n  order  to  authorise  an  executor  to 
ry  on  a  trade  or  business  on  behalf  of 
estate,  power  must  be  conferred  upon 
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Q.  Would  Mr.  G«aif  e  advUe  with  you  and 
JSi.  Hemphill  when  h«  enme  downT 

A.  He  always   advised  tne  to  run   it 
heavy  aa  I  could. 

Q.  Did  Mrs.  Swaine  ever  My  sbe  was  be- 
ing advised  and  governed  by  her  brother, 
Mr.  GeorgeT 

A.  I  don't  know  aa  ahe  uiid  those  words. 
Ebe  always  seemed  to  me  to  be  depending 
npoB  him  to  come  over.     I  thinlL  we  both 
looked    for   him   to   c<miia   over   before 
started. 

Q.  When  Mr.  Qeorge  came,  do  you  know 
shout  his  coming  to  Ann  Arbor  to  look  after 
the  account  wiUi  the  A.  A.  Brewing  Com' 
panyl 

A.  Tes;  I  came  with  him. 

AS  to  the  effect  of  competition  and  Mrs. 

him  bv  will  in  distinct  and  positive  tenns. 
EufMila  Nat.  Bank  v.  Manassas,  124  Ala. 
3:9,  27  So.  258;  WilHs  v.  Sharp,  113  N.  Y. 
563,  4  L.'R.A.  493,  21  K  E.  705  affirming 
43  Hun,  434. 

It  was  said  in  Campbell  v.  FaTOO,  73  Kan. 
«7o,  S  L.B.A.(Ka.)  1002,  85  Pac.  760,  that 
an  esecutor  who  was  empowered  by  will 
continue   a  trade  or  bnsiness  belonging 
a  testator  might  do  so  for  a  time  under  the 
direction  of  the  court  of  probate. 

As  to  the  power  of  an  executor  to  con- 
tinue a  trade  for  the  pnrpoee  of  closing  it 
up.  see  supra,  IT.  b. 

In  the  following  cases,  the  language  indi- 
cated has  been  held  to  be  insufEcient  to 
permit  an  CTecutor  to  carry  on  a  trade  or 
buainew  on  behalf  of  an  estate. 

— a  devise  of  an  estate,  including  a  busi- 
iKsa,  to  an  ezecntor  in  trust,  in  order  to 
pay  'Hhe  interest,  dividends,  and  annual 
iaeome"  to  the  testator's  sons.  Kirkman  v. 
Booth,  11  Beav.  273.  18  L.  J.  Ch.  N.  8. 
25,  13  Jar.  525,  12  Eng.  Rul.  Cas.  29. 

— power  to  sell,  if  deemed  necessary  or 
expedient,  any  or  all  of  tlie  testator's 
(State,  and  to  invest  the  proceeds  at  the 
discretion  of  the  executor.  Eufauta  Nat. 
Bank   V.   Manassas,    124  Ala.   379,   27    60. 


r  to  terminate  any  business  con- 
nection of  the  testator's,  existing  at  his 
death,  or  which  should  continue  by  virtue 
of  any  arrangement  made  during  his  life- 
time. Se  Hutchinson,  27  N.  Y.  Week.  Dig. 
!18.  10  N.  Y.  S.  R.  10. 

So,  power  to  invest  and  keep  a  trust 
fand  invested,  in  the  diacrption  of  a  testa- 
mentary trustee,  is  not  sufficient  to  pehnit 
him  to  open  and  operate  a  coal  mine  on 
behalf  of  the  estate,  and  such  conduct  con- 
•tilnt*a  a  breach  of  truBt.  Butler  v.  But- 
ler. 184  III.  171.  45  N.  E.  426,  affirming 
SI   III.   App.  .'>1. 

And  a  testamentary  command  to  t)ie 
eflect  that  a  certain  portion  of  a  testator's 
»t«te  which  was  invested  in  a  partnership 
hmriness  should  remain  therein  after  his 
death  is  not  sufficient  to  justifv  an  executor 
lefoming  interested  in  th@  ttusiness  and 
40  UB.A,(NA| 


Snaine's  knowledge  of  the  business,  this 
witness  further  testified  ■■  "The  trust  had 
a  bad  effect  on  the  business  and  on  some  of 
our  customers.  I  think  we  received  one  or 
two  letters  asking  us  to  join  the  trust. 
Kolb  Brothers,  of  West  Bay  City,  was  ono 
of  OUT  best  customerB.  We  never  lost  -a 
customer  by  the  trusts.  We  had  to  sell 
cheaper.  Kolb  Brothers  informed  us  they 
could  buy  their  malt  from  Milwaukee  at 
4  or  6  cents  less  a  bushel  than  they  could 
buy  it  of  us.  The  last  tew  years  we  had 
to  meet  that  price  in  order  to  sell,  and  I 
presume  that  had  something  to  do  with  the 
loss  the  last  year  or  two.  In  the  fall  we 
go  and  buy  barley,  and  then  if  you  had  a 
ccanpetitoT  that  would  sell  it  cheaper  than 
you  could  afford  to  sell  it,  you  couldnt 
help  but  make  a  loss  out  of  it.    We  certaiu- 

carrving  it  on.  Travis  v.  Milne,  ft  Hare, 
141,'20  h.  J.  Ch.  N.  S.  663. 

So,  testamentary  directions  to  manage 
the  testator's  estate,  and  to  convej'  it  at 
discretion,  are  not  sufficient  to  permit  an 
executor  to  join  in  carrvinfr  on  a  particu- 
lar business  of  which  the  deceased  was  a 
member.  Citizens'  Mut.  Ins.  Co.  v.  Ligon, 
69  Miss.  305. 

And  testamentary  power  to  manage'  and 
dispose  of  a  testator's  property  until  a 
child  became  of  age,  as  the  cxecutur  deemed 
best,  will  not  permit  the  executor  to  con- 
tinue a  partnership  trade  or  business.  Mi- 
lone  v.  Kelley,  54  Ala.  632. 

But  a  testamentary  direction  to  carry 
on  a  legitimate  trade  or  business  for  the 
benefit  of  a  son  of  the  testator  is  sufficient 
to  permit  the  executor  to  embark  a  portion 
of  an  estate  in  trade.  Willis  v.  Sharp,  113 
N.  Y.  686,  4  L,R.A.  493,  21  N.  E.  705,  af- 
firming 43  Hun,  434. 


A  personal  representative  may  continue 
a  partnership  trade  or  business  of  which  a 
testator  was  a  member  where  the  articles 
of  partnership  expressly  provided  that  he 
might  do  so  upon  the  death  of  a  partner. 
Btodgett  V,  American  Nat.  Bank,  49  Conn. 
9;  Merritt  v.  Merritt,  82  Mo.  150;  Laughlin 
V.  Lorenn.  48  Pa.  276.  86  Am.  Dec.  5B2! 
Re  Dillenkofer,  34  Pittsb.  L.  J.  N.   S.  303. 

And  it  was  held  in  Blodgett  v.  American 
Nat.  Bank,  supra,  that  an  executor  who  was 
the  teatstor's  surviving  partner  might  carry 
ou  the  business  under  a  provision  in  the 
articles  to  the  eiTect  tiiat  the  partnership 
should  not  be  dissolved  by  the  death  of  the 
testator,  hut  that  his  executor  should  act  in 
his  stead,  and  perform  his  stipulations  con- 
tained therein. 

But  an  executor  who  was  also  the  testa- 
tor's survivinE  partner  is  not  empowered  to 
continue  the  latter's  interest  in  the  partner- 
ship business  by  a  provision  of  the  articles 
of  partnership  to  the  effect  that,  on  t'l" 
death  of  either  partner,  the  survivor  Bho)d|L^ 
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ly  hftd  to  sell  at  tbe  price  mad«  b;  the 
Milwaukee  concern,  or  could  not  iell. 
bod  to  compete  with  Milwaukee  the  last 
few  years.  We  hod  to  meet  thi<  competi- 
tion. Halt  sold  for  GO  cent«  a  bushel,  and 
■ome  we  would  get  at  64  and  66.  We  never 
lost  a  bushel  of  malt  through  its  being 
damaged  or  having  it  retunwd  to 
Mrs.  Swaine  kept  a  book  showing  what 
we  paid  for  the  bartey  and  all  the  prices. 
She  Dever  passed  two  or  three  days 
without  coming  to  the  plant.  In  the  fall 
she  inquired  as  to  how  much  barley 
wnj  bought,  and  took  my  book  and 
checked  it  o9  as  it  was  drawn  in,  and 
knew  how  much  was  bought.  She  kept 
an  account  of  the  malt  tliat  was  sold.  She 
would  get  that  out  of  the  book  by  the  scales. 

settle  the  business  as  soon  as  convenient, 
either  by  selling  or  continuing  it,  as  might 
be  mutually  agreed  between  the  survivor 
and  the  personal  representative  of  the  de- 
ceased. Leavitt's  Case,  28  Abb.  N.  C. 
457,  20  N.  Y.  Supp.  68. 

And  where  it  was  provided  by  articles  of 
partnership  that  it  A.,  a  skilled  brewer, 
should  live  for  nine  years  after  the  for- 
mation of  the  business,  it  should  continue 
for  twenty-one  years  thereafter,  and  that 
upon  tlie  death  of  the  other  partner  his 
executor  might  carry  it  on,  upon  A's  death 
after  the  beginning  of  the  twenty-one-year 
term,  his  executor,  who  was  not  skilled  as 
a  brewer,  was  not  entitled  to  join  in  carry- 
ing on  the  business.  Pearce  v.  Chamber- 
Iwn,  2  Ves.  Sr.  33. 

e.  Vnder  parol  pouter. 

A  parol  direction  made  before  his  death 
by  a  person  to  his  executor,  or  the  one 
who  becomes  his  administrator,  to  continue 
a  business  after  liis  decease  for  the  benefit 
of  bis  family  or  estate,  will  not  justify 
such  personal  representative  in  doing  so. 
Malone  V.  Kelley,  64  Ala.  532;  Raynes  v. 
Raynes,  64  N.  R.  201;  Re  McCoDum,  80 
App,  Div.  362,  80  N.  Y.  Supp.  766;  He 
Corbin,  101  App.  Div.  25,  91  N.  T.  Supp. 
797;  Re  Tisdale,  110  App.  Div.  867,  97 
N.  V.  Supp.  494. 

The  contlnaanee  of  tbe  funds  of  an  estate 
in  a,  partnership  of  which  a  deceased  person 
was   a   member    cannot   be    justified    by    a 

Earol  direction  given  by  the  latter  before 
is  death,  to  the  person  named  as  hii 
executor.     Malone  v.  Eelley,  supra. 

f.  MgfU  of  odrntnlaCrator  c.  t,  a.  or  A. 
b.  n.  to  carry  on  business  under  tea- 
tamentary  power. 

Testamentary  power  conferred  upon  an 
executor  to  carry  on  a  trade  or  business 
belonging  to  a  testator  has  been  beld  to  be 
a  personal  power  that  cannot  be  exercised 
bv  an  administrotor  c.  (.  a.  or  d.  b.  n. 
Hinson  v.  Williamson,  74  Ala.  180:  Schlick- 
man  v.  Citizens'  Nat.  Bank.  130  Kv.  268, 
29  L.R.A.(N.S.l  264.  129  S.  W.  823;  "Creech 
40  L.R.A.{N.S.) 


This  book  showed  how  much  was  being 
sold  and  to  whom,  and  the  price  obtained, 
and  she  knew  this  during  the  time  tlie 
business  was  conducted.  The  borne  was 
heated  from  the  malt  house-  One  of  the 
men  from  the  malt  bouse  would  hitch  up 
the  carriage  for  Mrs.  Swaine.  The  men  in 
tbe  malt  bouse  fixed  up  the  yard.  The 
residence  was  not  more  than  100  feet  from 
the  malt  house,  and  eomplaioauts  mnet 
have  known  tbe  number  of  men  employed 
at  the  malt  house.  Always  four  employed." 
Defendant  is  charged  with  fraud  in  pro- 
curing the  conaent  of  complainants  to  tbe 
allowance  of  his  final  account.  We  think 
the  method  he  pursued  while  thus  dealing 
with  three  women,  who  were  not  advised 
by  counsel,  is  not  to  be  commended,  but,  as 

v.  Grainger,  106  N.  G.  21S,  10  S.  E.  1032; 
Best's  Estate,  22  Lane.  L.  Rev.  0;  Lambert 
V.  Rendle,  3  New  Rep.  Z47. 

Thus,  testamentary  power  conferred  on 
an  executor  to  carry  on  a  testator's  busi- 
ness for  a  certain  numtier  of  years,  at  the 
end  of  which  tbe  executor  hod  an  option 
of  purchasing  it,  is  a  personal  power,  and 
sucti  business  cannot  be  carried  on  there- 
under by  an  administrator  d.  b.  n.  Beet's 
Estate,  22  Lane  L.  Rev.  Q. 

Nor  can  an  administrator  o.  t.  a.  carry 
on  a  trade  or  business  under  power  con- 
ferred upon  an  executor,  notwithstanding 
it  was  provided  by  statute  that  such  an 
administrator  should  be  clothed  with  the 
same  powers  and  duties  as  the  executor. 
Creech  v.  Grainger,  106  N.  C.  213,  10  B.  E, 
1032. 

And  it  was  held  In  Schlickman  v.  Citi- 
sens'  Nat.  Bank,  139  Ky.  26S,  29  L.R.A. 
(N.8.)  264,  129  S.  W.  823,  that  an  adminis- 
trator de  bonii  non  cannot  carry  on  a  de- 
cedent's business  by  virtue  of  a  purely 
personal  power  conferred  upon  the  executor 
to  manage  the  testator's '  business  and  do 
all  things  concerning  bis  estate  which  he 
might  do  if  living,  without  giving  bond, 
leaving  it  to  his  discretion  whether  the 
business  should  be  continued  and  how  hia 
estate  should  be  managed,  and  vesting  him 
with  power  to  sell  and  convey  any  or  all 
of  the  estatA  if,  in  his  judgment,  desirable 
to  do  BO. 

But,  on  the  other  hand,  it  has  been  held 
in  some  cases  that  such  a  testamentary 
power  might  be  exercised  by  an  adminis- 
trator c.  t.  a.  or  d.  h.  ft. 

Thus,  it  was  said  in  Palmer  v.  Moore, 
82  tia.  177,  14  Am.  St.  Rep.  147.  8  8.  E. 
180,  that  such  a  power  was  not  a  personal 
trust,  but  one  that  could  be  performed  by 
an  administrator  c.  t.  a.  under  a  statute  con- 
ferring upon  the  latter  all  of  tbe  powers  be- 
longing to  an  executor,  except  those  mani- 
festly arising  from  a  personal  trust  and 
conHdence. 

And  it  was  held  in  Kitig  v.  Talbert,  88 
Miss.  367,  and  Brannon  v.  Ober  t  Sons  Co. 
106  Ga.  168,  32  S.  E.  16,  that  an  *d- 
niiniptrator  p,  (,  a.  might  carry  on  a  farm- 
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the  aecfmnt  ibelf  has  in  this  proceeding 
b«eD  sabjected  to  Bcrutinj  and  found  to  be 
eoiTttct,  we  Kre  unable  to  see  how  complain- 
uita  were  injured  by  its  allowance  and  the 
iJBcJm^e  of  the  bond,  unless  it  should  be 
held  that  defendant  is  liable  for  the  losses 
•iisbuned  bj  reason  of  continuing  the  busi- 

"So  reason  !■  apparent  or  indicated  by 
Mmplainknta  why  defendants  should  have 
wiahad  to  eontinne  the  business  at  a  loss. 
By  ft  forced  liquidation  of  the  entire  estate 
at  tha  time  of  Swaine's  death  it  is  probable 
tfact  the  debt  due  to  the  bank  of  which  be 
wma  eaahkr  would  have  been  paid.  His 
compensation  aa  administrator  was  small 
and  the  labor  connected  with  the  office  eon- 
It   is   said  the   bank    profited 


largely  through  the  disccunt  of  tha  paper 
of  the  estate  during  the  period.  It  does 
not  appear  that  the  bank  charged  more  than 
the  usual  rata  of  discount.  Moreover,  the 
bank  accepted  some  93,000  worth  of  bonds 
of  the  Ann  Arbor  Brewing  Company,  in 
lien  of  notes  for  that  amount  upon  which 
the  estate  was  indoraer,  reducing  the  con- 
tingent liability  of  the  estate  to  that  ex- 
tent. These  bonds,  if  not  entirely  worth- 
less, are  of  little  value. 

We  are'  of  opinion  that  it  was  the  con- 
viction of  all  the  complainants,  as  well  as 
of  Mr.  George,  the  widow's  brother,  in 
whose  judgment  the  family  had  confidence, 
that  it  was  best  to  continue  the  business 
in  the  hope  that  it  might  be  disposed  of 
as  a  going  concern.     Changes  and  improve- 


ing  buaineaa  nnder  testamentary  power  con- 
ferted  upon  an  ezeentor. 

So,  in  Hagan  v.  Barkedale,  U  Miss.  1S6, 
an  ftdminietrator  d.  b.  n.  was  permitted  to 
exercise  a  testamentary  power  conferred 
upon  an  executor  to  keep  ail  of  a  testator's 
prc^ierty  together  until  the  latter'a  young- 
est child  bc^me  of  age,  and  to  carry  on  a 
farming  buBineas  belonging  to  the  estate, 
and  to  apply  the  proceeds  in  the  purchase 
of  slaves  and  other  property  necessary  for 
the  business. 

As  to  the  personal  liability  of  an  ad- 
ministrator de  bonis  non  for  debts  con- 
tracted while  qarrying  on  a  business  under 

power  conferred  on  an  executor,  see  infra, 


m.  b 


if.  Statutory  pourer  to  earn/  on  business. 

There  are  statutes  in  a  number  of  states 
permitting  the  persrnal  representative  of  a 
deceased  person  to  continue  the  mercantile 
or  farming  business  belonging  to  his  estate. 

Thus,  it  is  provided  by  statute  in  Texas 
that  the  personal  representative  may,  if 
lot  the  best  interests  of  the  estate,  carry 
mi  the  plantation,  manufactory,  or  business 
of  a  decedent  when  not  specifically  disposed 
d  by  will,  or  required  immediately  to  pay 
iAU,  in  the  same  manner  as  the  deceased 
had  done.  See  Reinstein  v.  Smith,  66  Tex. 
HJ;  Dwyer  v,  Kalteyer,  S8  Tex.  664,  6 
8.  W,  78;  Alfgelt  v.  Sullivan,  —  Tex.  Civ. 
App.  — ,  70  B.  W.  333;  Altgelt  v.  Alamo 
Kat.  Bsuik,  98  Tex.  262,  83  S.  W.  6,  re- 
versing  —  Tex.  Civ.  App.  — ,  70  8.  W. 
68S;  Altgelt  v.  Oliver  Bros.  —  Tex.  Civ. 
App.  — ,  86  B.  W.  26. 

And  the  statute  has  been  held  to  em' 
brace  a  mercantile  business.  Dwyer  v. 
Kalteyer,  68  Tex.  564,  6  S.  W.  78. 

It  was  assumed  in  Dwyer  v.  Kalteyer,  68 
Tei.  554,  G  S.  W.  76,  that  such  sUtute 
vould  not  prevail  over  an  express  direction 
in  tbe  will  to  discontinue  the  business  per- 
manently; bat  in  view  of  the  circumstaDces, 
tke  direction  in  the  will  that  the  testator's 
"mercantile  affair  shall  be  immediately 
bron^t  to  a  stop"  was  construed  to 
40  LEjl.(N.8.) 


merely  a  temporary  stoppage  of  the  busi- 
ness until  the  executrix  could  arrive  from 
abroad  and  therefore  not  to  interfere  with 
her  power  under  tbe  statute  to  carry  on  the 
business. 

But  such  statute  does  anthorlu  a  per- 
sonal representative  to  carry  on  a  partaier- 
sbip  business  in  which  a  deceased  peraoD 
was  interested.  Altgelt  v.  SuHivan,  —  Tex. 
CiT.  App.  — ,  70  8.  W.  333;  Altgelt  v. 
Alamo  Nat.  Bank,  SS  Tex.  Z5i,  83  B.  W. 
6,  reversing  —  Tex.  Civ.  App.  — ,  79  8.  W. 
682. 

By  statute  it  ie  provided  In  Alabama  and 
Georgia,  the  personal  representative  of  one 
who  dies  after  January  Ist  may  continue 
his  servants  and  slaves  on  a  plantation 
until  December  31  next,  for  the  purpose  of 
completing  the  crops.  See  Loeb  v.  Richard- 
eon,  74  Ala.  311;  Pinckard  v.  Pinckard,  24 
Ala.  260;  Tayloe  v.  Bush,  76  Ala.  432;  Eu- 
bank V.  Clark,  78  Ala.  73;  Naftel  v.  Osbom, 
96  Ala.  623,  12  So.  182;  Harding  v.  Evans, 
3  Port.  (Ala.)  221,  28  Am.  Dec.  266; 
Stephens  v.  James,  77  Qo.  13B,  3  B.  E.  160; 
King  V.  Johnson,  96  Ga.  497,  23  S.  E.  600. 

By  the  terms  of  some  statutes,  the  per- 
sonal representative  of  a  deceased  person, 
in  order  to  carry  on  a  business  belonging  to 
hia  estate,  must  first  obtain  an  order  from 
the  court  having  jurisdiction  of  the  ad- 
ministration. 8^  Steele  v.  Knox,  10  Ala. 
608;  Craig  v.  McGehee,  18  Ala.  41;  Gerald 
V.  Bunkley,  17  Ala.  170;  Pickens  v.  Pickens, 
36  Ala.  442;  Einson  v.  Williamson,  74  Ala. 
194;  Fleming  V.  Kelly,  38  Colo.  App.  23, 
69  Pac.  272;  Poullain  v.  Brown,  82  Ga.  412, 
S  S.  E.  1131;  Farley  v.  Hord,  46  Miss.  102; 
Emanuel  v.  Norcum,  7  How.  (Miss.)  160; 
Re  OSbora,  36  Or.  8,  68  Fac.  621. 

By  statute  the  court  of  probate  in  Mis- 
sissippi may  authorize  a  personal  represen- 
tative to  cultivate  the  lands  of  a  decedent 
from  year  to  year  until  the  settlement  of 
the  esUte.  Farley  v.  Hord,  45  Miss.  102; 
Emanuel  v.  Norcum,  T  How.  (Miss.)  160. 

So,  it  was  held  in  Remington  v.  Field,  16 
R.  I.  609,  17  Atl.  661,  under  a  statute  per- 
mitting a  guardian  to  improve  his  ward's 
estate  and  to  apply  tbe  profits  and  income 
to  the  latter's  support,  that  the  guardian 
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ments  in  the  method  of  manufacturing  matt 
and  large  cambination«  of  malting  intereeta 
made  it  impossible  to  realize  thia  hope.  It 
would  be  unjust  and  inequitable  to  now 
compel  this  defendant  to  bear  the  lose  oc- 
casioned bj  this  course  of  action. 

The  duty  of  administrators  generally  to 
liquidate  estates  without  undue  delay  is  not 
questioned,  nor  can  it  be  doubted  that  they 
cannot  leave  estates  at  the  risk  of  business 
disaster  by  continuing  without  auttiority 
to  operate  business  ventures  in  which  the 
estates  are  invested  when  they  come  into 
their  hands.  The  authorities  cited  by  com- 
plainants clearly  establish  this  doctrine, 
and  executors  or  administrators  who  vio- 
late the  rule,  even  if  acting  in  the  utmost 
good  faith,  are  held  strictly   liable  for  all 


losses  incurred,  and  are  not  even  permitted 

to  offset  the  profits  against  the  losses. 
Ward  V.  Tinkham.  65  Mich.  6l).i,  32  N.  \V. 
901;  Warren  v.  Union  Bank,  157  N.  Y. 
259,  43  L.R.A.  258,  88'  Am.  St.  Rep.  777, 
51  N.  E.  1038;  Mattocks  v.  Jloulton,  84  Me. 
546,  24  Atl.  1004;  Lucht  v.  Behrens,  28 
Ohio  St.  238,  22  Am.  Rep,  378;  Guthrie 
V.  Wheeler,  51   Conn.  207. 

There    seems   to   be    no   doubt,    however, 
that,  when  all  those  interested  in  an  estate 


,   the   e 


be   relieved   from   perse 

aster   follows.      Scliouh 

422,  lays  down  the  ru 

may   presume   that   the   personal    ropi 

tative    can    never    he   strictly    justified 


Id   be  fol- 
administrator  w 
al   liability   if  di 

on    Executors, 

OS   follows: 


mi^ht  curry  on  a  farming  business  for  the 
bene  lit  of  the  ward. 

Under  the  Oregon  statute  providing  that 
the  court  may  order  an  administrator  to  sell 
all  the  personal  property  or  any  article 
thereof  at  private  sale,  it  may,  at  its  dis- 
cretion, order  a  stock  of  merchandise  be- 
longing to  a  decedent  to  be  sold  in  the 
usual  course  of  trade.  Re  Osburn,  38  Or. 
8,  6S  Pac.  521. 

But  the  court  under  such  statute  has  no 
authority  to  permit  the  administrator  to 
purchase  goods  to  replenish  such  stock. 
Ibid. 

And  in  Tell  Citv  Furniture  Co,  v.  Stiles, 
en  Miss.  S4d.  it  Was  held,  under  a  similar 
statute,  that  the  court  cannot  permit  the 
sale  of  a  stock  of  merchandise  in  the  usual 
course  of  trade  by  an  administrator,  since 
the  statute  authorised  only  a  sale  in  bulk. 

Ntatutory  power  permitting  an  adminis- 
trator to  deal  with  growing  crops  and  culti- 
vate the  land  of  an  intestate  will  not  justify 
an  order  hy  a  court  of  phanpery,  permitting 
an  administrator  to  operate  a  stkwmill  be- 
longing to  an  estate.  Alexander  r.  Her- 
ring, —  Miss.  — .  55  So.  300. 

And  a  court  of  proliate  does  not  acquire 
power  to  permit  a  guardian  to  carry  on  a 
trade  or  business  on  Whalf  of  his  ward 
from  B,  statute  providing  that  guardians 
may  manage  their  wards'  estates  under 
the  direction  of  such  <;ourt,  and  lease  their 
lands  and  loan  their  money,  and  do  all 
other  acts  which  the  court  may  deem  for 
the  benefit  of  their  wards.  Harter  v.  Miller, 
67  Kan.  468,  73  Pac.  74. 


1.  Courts  of  ehanccry. 

Some  cases  hold  that  a  court  of  eh  an  eery 
may  empower  the  carrying  on  of  a  husinesn 
hy  the  personal  representative  of  a  decedent. 
See  Foxworth  v.  White,  72  Ala.  324;  Mer- 
ritt  V.  Merritt  82  Mo.  150;  Carroll  v. 
Davidson,  23  La.  Ann.  428;  Morrow  v. 
Morrow,  2  Tenn.  Ch.  64!);  Arnold  v.  Smith 
40  P,R.A.(N.S.) 


[18S8]  1  Ch.  171,  65  I..  J.  Ch.  N.  S.  2«9, 
74  L.  T.  N.  S.  14.  44  Week.  Rep.  280; 
Tinkler  v.  Hindmarsh,  2  Bcav.  348;  Barker 
V.  Parker,  1  T.  R.  205.  1  Revised  Rep.  201, 
Perry  v.  Perry,  Ir.  Eep.  3  Eq.  452. 

It  was  said  in  Steele  v.  Knox,  10  Ala. 
608,  that  the  personal  representative  of  a 
decedent  did  not  represent  the  latter  in 
respect  to  a  trade  or  business  belonging  to 
him,  except  in  so  far  as  necessary  to  wind 
it  up,  unless  empowered  to  do  so  by  will  or 
an  order  of  a  court  of  chancery. 

And  it  was  held  in  Arnold  v.  Smith 
JlSiia]  1  Ch.  171,  65  L.  J.  .Ch.  X.  S.  269, 
74  L.  T.  X.  S.  14,  44  W*ek.  Rep.  280, 
that  the  court  would  permit  an  executor  to 
continue  a  business  for  two  years,  where 
a  wilt  permitted  him  to  dispose  of  it  with 
all  convenient  speed. 

But  the  power  of  a  court  of  chancery 
to  empower  a  personal  representative  of  a 
decedent  to  carry  on  a  business  belonging 
to  his  estate  was  denied  in  Alexander  y. 
Herring.  —  Miss.  — ,  55  So.  380, 

And  it  was  held  in  Field  v.  Colton.  7  IlL 
App.  37S),  that  a  court  of  equity  could  not, 
without  the  consent  of  the  cestui  que  trust, 
confer  power  upon  an  executor  to  invest 
the  funds  of  the  estate  in  goods  necessary 
to  continue  a  commercial  business  of  a  de- 
cedent. 

So.  a  court  of  chancery  will  not  permit 
an  administrator  to  carry  on  a  business  be- 
longing to  an  estate  where  infants  are  in- 
terested therein.  Land  v.  Land,  43  X.  J. 
Ch.  N.  S.  311;  but  see  contra.  Perry  v. 
Perry,  —  Ir.  Rep.  3  Eq.  542. 


In  Fleming  t.  Keltv,  18  Colo.  App.  23, 
6fi  Pac.  272,  it  is  held  that  among  the  in- 
cidental powers  of  county  courts  by  virtue 
of  their  express  power  to  regulate  and  con- 
trol the  settlement  of  estates  is  the  power, 
in  a  pro[)er  case,  to  order  the  continuance 
of  the  business  by  the  administrator  tem- 
porarily, at  least,  so  as  to  dispose  of  stock 
on  hand  to  the  best  advantages  and  in  such 
cases   the  purchase  of  some  goods  may   b« 
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deviating  from  the  line  of  bailment  or  fidU' 
ciary  duty.  But  in  case  of  doubt  a»  to  hia 
proper  course,  he  fnay  protect  hiniHelf  by 
prudently  pursuing  in  advance  one  of  two 
coUTseB:  (1)  Ha  mav  procure  the  advice 
and  aaaent  of  alt  the  parties  in  interest; 
or  (2>  ha  may  take  the  direction  of  the 
court.  ...  He  may  prosecute  or  de- 
fend suits.  Compromise  claims  upon  the 
rotate,  or  deal  with  tlie  estate  in  a.  pe- 
culiar way,  not  usual  or  strictly  legal,  as 
by  continuing  the  property  in  biuin^sa; 
and  tboee  parties  in  interest  by  whose  rc- 
ijut«t  or  assent  it  has  been  done  ivill  not 
be  permitted  to  impute  it  as  maladminis- 
tration,"— citing  Poole  v.  Munday,  103 
Mass.  174;  Perry  v.  Wooton,  5  Humph. 
524;   and  VVatkins  v.  Stewart,  78  Va.  111. 


1  Perry  on  Trusts,  5th  ed.  §  464,  containa 
the  following:  "So  trustees  arc  not  bound 
to  i;ontinue  the  capital  in  such  trade,  and 
they  ought  not  to  do  so  against  their  judg- 
ment. But  if  all  the  cfftuia  que  trutt  are 
lui  furia,  and  capable  of  acting  tor  them- 
selves, and  they  desire  an  executor,  ad- 
miniatrator,  or  trustee  to  continue  the 
business  of  the  testator  a  tew  months,  in 
order  to  preserve  it  for  hia  son,  and  the 
executor  acts  in  accordance  with  their  re- 
quest, and  UBCb  his  best  alcill  and  judgment 
in  the  conduct  of  the  trade,  he  will  be  al- 
lowed for  the  loss  in  hie  accounts."  In 
French  v.  Davis,  38  Miss.  167,  it  is  ssid: 
"It  U  certainly  true  that  it  is  competent 
for  adult  heirs  at  law  to  consent  or  agree 
that   the   property   of   the   intestate  should 


opceannry  for  the  purpose  of  aiding  in  the 
^ale  of  the  goods  on  hand. 

And  Hucli  power  is  apparently  assumed  in 
Gordon-Tiger  Min.  Sl  Reduction  Co.  v. 
Loomer,  50  Colo.  400,  115  Pac.  717. 

So  it  was  held  in  State  use  of  Lancaster 
V.  Jones,  89  Mo.  470,  1  S.  \V.  355  (one  jus- 
tire  dissenting),  overruling  Michael  v. 
Locke.  HO  Mo.  548,  B.  c.  10  Mo.  App.  692; 
and  Western  Cement  Co.  v.  Jones,  8  Mo. 
.\pp.  373.  that  under  power  to  make  orders 
{><r  the  "management  of"  the  estate  of  an 
inaane  person,  the  probate  court  was  vested 
with  large  discretion,  and  eould  empower 
a  guardian  to  carry  on  a  commercial  busi- 
ae^fi  belonging  to  his  ward. 

By  e:(pre«B  statute  in  Alabama,  the  or- 
phans' court  may  empower  a  personal  repre- 
^ntative  to  keep  togetlier  the  assets  of  a 
ieccdent,  and  manage  the  same  for  a  term 
not  exceeding  ten  years.  See  Steele  v.  Knox, 
10  Ala.  608;  Craig  v.  McGehee,  16  Ala.  41; 
Gerald  v,  Bunkley,  17  Ala.  170;  Pickens  v. 
Pickens,  35  Ala.  442:  Foxworth  v.  White, 
li  Ala.  224;  Einson  v.  Williamson,  74  Ala. 
104. 

And  the  power  of  courts  having  jurisdic- 
tion of  decedents'  estates,  to  carry  on  a 
business  belonging  to  the  estate,  is  appar- 
^ittlv  assumed  in  .Roberts  v.  Weimer.  227 
111.  138.  81  K.  E.  40;  Miller  v.  Didisheim. 
05  lU.  App.  321;  Starling  v.  Wvatt.  — 
ml™.  — ,  27  So.  526;  and  Re  Hodge's  [1890] 
1  I.  R.  480;  but  whether  this  is  by  virtue 
of  their  inherent  or  implied  power,  or  is 
the  result  of  an  express  statute,  does  not 
appear  from  a  report  of  the  cases. 

On  the  other  hand,  it  has  been  held  that 
courts  of  probate  are  without  jurisdiction 
to  empower  a  personal  representative  to 
»arrv  on  a  business  on  behalf  of  an  estate. 
Altheimer  v.  Hunter,  55  Ark.  150,  10  S. 
W.  4Bfl;  Tompkins  v.  Weeks,  26  Cal,  50. 

So,  it  was  held  in  Harter  v.  Miller,  67 
Ksn.  468,  73  Pac.  74,  that  a  court  of  pro- 
bate did  not  acquire  power  to  permit  a 
guardian  to  carry  on  a  trade  or  business 
on  behalf  of  his  ward  from  a  statute  provid- 
ine  (hat  guardians  might  manage  the  es- 
t^es  of  their  wards  under  the  direction  of 
■nch  court,  lease  their  lands,  loan  their 
«L.BJl,(N.S.) 


wards. 

And  in  Jones's  Estate.  23  Pa.  Co.  Ct. 
513,  it  was  held  that  the  orphans'  court 
was  without  authority  to  permit  an  ad- 
ministrator to  operate  mines  belonging  to 
an  estate,  except  with  the  consent  of  the  in- 
testate's creditors. 

As  to  the  power  of  a  court  of  probate, 
under  statutory  authority,  to  permit  a  per- 
sonal representative  to  carry  on  a  farming 
business  belonging  to  an  estate,  see  supra, 
II.  g. 

And  Powell  v.  North,  3  Ind.  392,  66  Am. 
Dec.  513,  is  authority  for  the  rule  that  a 
court  of  probate,  posseBsing  equitable  pow- 
ers, may  empower  a  guardian  to  carry  on 
a  business  of  his  ward. 

In  order  to  protect  a  personal  represen- 
tative from  individual  liability  while  car- 
rying on  a  trade  or  business  under  statu- 
tory authority,  it  is  necessary,  under  some 
enactments,  that  he  receive  authority  from 
tlie  court  to  do  so.  See  Steele  v.  Knox,  10 
Ala.  608;  Craig  v.  McGehee,  16  Ala.  41; 
Gerald  v.  Bunkley,  IT  Ala.  170;  Pickens 
V.  Pickens.  3^  Ala.  442:  Ilinson  v,  William- 
son, 74  Ala.  104;  Fleming  v.  Kelly,  18  Colo. 
App.  23.  60  Pac.  272;  Poullain  v.  Brown, 
82  Ga.  412.  9  S.  E.  1131;  Farlev  v.  Hord. 
45  Miss.  102;  Emanuel  v.  Norcrum,  7  How. 
(Miss.)  150;  Re  Osburn,  36  Or.  8,  68  Pac. 
521. 


///.  /nflfi'Wual     UablWi/ 

rcpi-cKentativK  or  testamentary  trita- 
tee  far  carrying  on  buHineaa  an  be- 
half of  eitiite. 


1.  In  aenerat. 

And  a  testamentary  trustee  who'contin- 
ues  a  business  according  to  the  command  of 
a  will  is  not  liable  for  losnes  sustained, 
where  the  business  was  honestly  managed. 
Bennett  v.  Rhories.  5S  Md.  78. 

An  executor  who  carries  on  tt  fajmfig 
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ba  kept  together  for  the  Hupport  ot  their 
mother,  or  for  &ny  lawful  purpose,  and 
such  conieut  will  justify  the  adlutaistrstor, 
in  the  abeenca  of  creditors,  or  so  far  m 
the  distributees  are  eonoerned,  in  conform- 
ing hia  action  to  their-wisbea  on  this  Bub- 
JMt."  The  ease  of  Usthews  v.  Sheehan, 
7S  Conn.  6S4,  100  Am.  St.  Bep.  1017,  67 
Atl.  004,  cited  by  complainants,  leiterates 
the  familiar  rule  as  to  the  duty  of  admin- 
istrators generally,  but  adds:  "Where  an 
administrator  or  an  executor,  acting  in 
good  faith  and  with  ordioary  care  and 
prudence  for  the  good  of  the  beneficiaries 
of  the  estate,  deviates,  with  their  consent 

business  under  a  testamentary  direction  to 
do  so  until  a  child  of  the  testator  becomes 
of  age  will  be  charged  with  the  proceeds  re- 
ceived, teas  the  expenses  incurred,  notwith- 
standing the  farm  was  operated  at  a  loss 
during  a  time  of  great  depression.  Allen  v. 
Shanks,  90  Tenn.  SSO,  .10  5.  W.  716. 

As  to  the  allowance  in  general  from  an 
estate,  as  a  cost  of  administration,  of  ex- 
penses incurred  by  an  executor  while  carry- 
ing on  a  trade  or  business  on  bebalf  of  au 
estate,  under  testajncntary  authority,  see 
infra,  V.  f,  7. 

An  executor  b  answerable  for  the  profits 
of  a  business  which  be  carries  on  in  behalf 
of  an  estate,  pursuant  to  a  .testamentary  di- 
rection. Eee  Re  Rumsey,  45  N.  Y.  S.  R.  463, 
18  N.  Y.  Supp.  402;  Merritt  t.  Merritt,  62 
Mo.  150. 

And  the  same  rule  will  be  applied  where 
the  business  i«  carried  on  by  virtue  of  the 
provisions  of  articles  of  partnership,  " 
order  of  a  court  of  chancery.  Me: 
Merritt,  supra. 

So,  what  an  executor  should  hav^  made 
from  a  farming  business  had  it  been  pru- 
dently managed,  which  he  conducted  on  be- 
balf of  an  estate  under  a  testamentary  di- 
rection, will  be  charged  against  him,  after 
allowing  him  the  value  of  his  services. 
Burgess  v.  Green,  7  Bush,  203. 

And  an  executor  who  joins  In  carrying 
on  a  partnership  business  in  which  his  tes- 
tator was  a  member  is  answerable  for  the 
portion  of  the  estate  so  invested,  notwith- 
standing be  was  empowered  by  the  will  to 
permit  a  certain  portion  of  the  estate  to  re- 
main in  such  business,  since  such  power 
did  not  justify  his  conduct.  Travis  v. 
Milne,  9  Hare,  141,  20  L.  J.  Ch.  N.  S.  666. 

As  to -the  liability  in  general  of  a  per- 
sonal representative  for  the  Vental  or  value 
of  property  embarked  in  trade,  or  interest, 
or  the  proSts  of  the  business,  see  infra,  UI. 
0,  8. 

9,  Ftir  loaeea  awetained. 

(a)  In  general. 

Where,  by  the  express  terms  of  a  will, 
an  executor  is  empowered  to  continue  a 
testator's  bnsiness,  he  will  not  be  answer- 
able for  resulting  losses  if  the  business  is 
40  l4.B^(N,S.l 
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and  approbation,  from  the  strict  line  of 
his  duty,  and  loss  resulta  therefrom, — as, 
for  instuice,  by  eontinuing  the  property  in 
business  without  authority, — the  conaent- 
ing  beneficiaries  cannot  charge  the  represen- 
tative of  the  estate  with  such  loss."  See 
also  Pearson  T.  Qillenwaters,  BS  Tenn.  446, 

03  Am.  St.  Bep.  S44,  42  S.  W.  B,  190,  ud 
18  Cyc.  p.  243,  not«  76.  In  Brown  t. 
Forsche,  4S  Mioh.  402,  1!  N.  W.  1011,  Mr. 
Justiee  Cooiey  uid:  "Formal  proceedings 
for  the  aettlement  of  an  estate  are  nsTer 
necessary  if  all  parties  concerned  can  agree 
to  dispense  with  them  [citing  cases].  Fam- 
ily arrang^nents  for  this  purpose,  it  is  said, 

'  prudently  managed.  Merritt  v.  Merritt,  02 
Mo.   160;   WillU  V.  Sharp,  113  N.   Y.  688, 

4  L,R.A.  403,  21  N.  B.  706.  affirming  43 
Uun,  484;  Re  Froelich,  60  Misc.  103,  100 
N.  Y.  Bupp.  436,  affirmed  in  122  App.  Div. 
440,  107  N.  Y.  Supp.  173,  which  was  af- 
firmed in  1S2  N.  Y.  600,  86  N.  E.  110; 
Boulle  V.  Tompkins,  6  Redf.  472;  Cline's 
Appeal,  106  Pa.  017;  Allen  v.  Shanks,  90 
Tenn.   36B,   10  8.  W.  716. 

It  was  aaid  in  Willis  v.  Sharp,  113  N.  Y. 
638,  4  L.R.A.  493,  21  N.  £.  70S,  affirming 
43  Hun,  434,  that  the  authorization  of  an 
executor  by  will  to  continue  a  trade  or 
business  belonging  to  a  testator,  or  to  em- 
plc^  the  assets  of  his  estate  therein,  if 
strictly  pursued,  is  a  protection  to  the  ex- 
ecutor from  individual  liability  to  those 
claiming  under  the  will. 

This  doctrine  has  been  applied  wbere, 
without  the  fault  or  negligence  of  an  ex- 
ecutor, but  as  the  result  of  competition,  a 
loss  of  $2,000  was  susl^ined  while  carrying 
on  a  business  under  a'  testamentary  direc- 
tion to  do  BO  as  long  as  a  yearly  profit  of 
S5,000  could  be  made,  since  the  executor  was 
entitled  to  a  reasonable  latitude  in  order 
to  determine  whether  the  business  would 
produce  the  profit  specified.  Re  Froelich, 
122  App.  Div.  440,  107  N.  Y.  Bupp.  173  (af- 
firming 50  Misc.  103,  300  N.  Y.  Supp.  4361, 
and  affirmed  without  opinion  in  192  N.  Y. 
600,  66  N.  E.  1110. 

And  an  executor  is  not  answerable  for 
the  loss  Buetained,  where  he  carried  on  a 
business  under  a  testamentary  direction  to 
do  BO  for  two  years  if  it  could  be  done  at 
a  profit,  but  to  be  closed  as  soon  as  prac- 
ticable at  the  expiration  of  that  time,  or 
sooner,  if  conducted  at  a  loss,  where  for 
eighteen  months  a  profit  was  realiied,  and 
the  last  six  months  a  small  loss  was  sus- 
tained, but  a  substantial  profit  was  realized 
as  the  net  result  of  his  management,  since 
he  had  the  right  to  continue  the  business 
until  a  loss  became  apparent  and  the  busi- 
ness was  not  to  be  closed  at  the  first  ap- 
pearance of  loos,  but  as  soon  as  practicable 
thereafter.  He  Moore,  09  Misc.  636,  127 
N.  Y.  Supp.  884. 

So,  a  loss  of  $1,100  will  not  be  charged  to 
an  executor  who  carried  on  a  business  under 
a  testamentary  direction  to  do  so  for  the 
life  of  the  testator's  widow,  where  be  col- 
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are  favoritea  of  the  law,  and,  when  foirlj 
made,  are  never  allowed  to  be  disturbed  b; 
the  partiea,  or  bj  t-aj  others  for  them. 
.  .  Sueh  an  arrangement  may  be  made 
after  an  administrator  is  appointed  as  well 
B>  before,  and  it  the  administrator  ii  after- 
wmrda  aummrned  to  render  his  accounts, 
tbe  oourt  wiL  accept  as  satisfactory,  bo  far 
as  it  goes,  the  settlement  the  parties  con- 
cerned have  made."  It  is  to  be  noted  tliat 
no  oooiplaint  is  made  of  the  continuation 
of  the  businees  during  the  first  thiee  years, 
while  it  was  snaking  a  profit  During  these 
vears  the  youngest  daughter  attained  ber 
majority,   and   had   then   a   right,   as   well 


as  her  mother  and  elder  lister,  to  demand 
its  discontinuance,  lliis  neither  she  nor 
they  did.  The  brother  of  the  widow  went 
over  the  hooka  of  the  estate  from  time  to 
time  and  advised  with  complainants. 

We  think  it  must  be  held  that  complatn- 
ante  themselves  authorized  defendant's  acts, 
and  that,  if  the  estate  is  a  loaer  thereby 
(which  is  not  at  all  certain),  they  must 
bear  the  loss. 

The  decree  is  affirmed,  with  ca«i«  to  de- 
fendant. 


lected  money  due  at  the  death  of  the  tes- 
tator and  used  it  in  the  business,  which 
eonld  not  be  successfnlly  carried  on  without 
cash,  and  during  the  time  he  continued  the 
bnainess  the  profits,  as  well  al  interest  on 
tbe  money  collected,  were  paid  tbe  widow, 
since  it  was  apparently  the  testator's  in- 
tention that  the  outstanding  accounts 
shonld  be  ueed  in  carrying  on  the  business. 
Boulle  V.  Tompkins,  6  Redf.  472. 

And  an  executor  who  was  directed  by  will 
Id  continue  a  business  with  a  designated 
person  aa  manager  will  not  be  charged  with 
a  loss  arising  from  a  sale  made  in  good 
faith,  on  credit,  without  securi^,  to  a  per- 
son who  bad  been  a  customer  during  the 
lifetime  of  the  testator,  and  whose  credit 
did  not  appear  to  be  impaired  at  the  time 
of  sale,  and  it  was  not  shown  that  the  ex- 
ecutor, who  did  not  actively  control  the 
businesa,  was  negligent,  or  whether  he  or 
the  manager  extended  the  credit.  Cline's 
Appeal,  106  Fa.  617. 

So,  bad  debts  of  a  business  will  not  be 
diaiged  against  an  executor  who  continued 
a  hnsiness  under  testamentary  directions  to 
the  effect  that  be  should  pay  all  necessary 
expenses  and  charges  of  the  business.  Se 
Jones,  103  H.  Y.  621,  67  Am.  Bep.  775,  0 
N.  E.  493,  affirming  37  Hun,  430,  and  2 
Dem.  002. 

As  to  the  allowance  of  the  expenses  of  a 
business  from  an  estate  as  costs  of  adminis- 
tration, see  infra,  V.  f,  7. 

So,  a  loss  sustained  in  opening  a  mining 
shaft  will  not  be  charged  an  executor  who, 
in  good  faith,  completed  it,  where  the  tes- 
tator, who  was  an  experienced  owner  and 
operator  of  coal  lands,  in  opening  it  before 
his  death,  bad  discovered  a  "fault"  that 
would  require  a  large  sum  of  money  to 
ovO'conie,  and  by  willdlrected  his  executor 
to  continue,  until  they  could  be  sold  to  ad- 
vantage, his  colliery  interests  in  the  same 
manner  aa  he  might  have  done  if  living  and 
Bsnaging  and  conducting  the  same.  Wad- 
dell's  Estate,  19(1  Fa.  294,  46  Atl.  304. 
And   an   executor   is  not  answerable  for 


of  great  depression,  under  a  testamentary 
dirntion  to  operate  it  until  the  testator's 
diild  became  of  sge.  Allen  t.  Shanks,  00 
Tean.  3S9,  IB  S.  W.  715.  I 
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So,  an  executor  will  not  be  surcharged 

with  a  loss  who  carried  on  a  manufacturing 
business,  where,  during  an  unprosperous 
time  which  was  the  result  of  a  business  de- 
pression, when  unexpected  difficulties  arose, 
at  the  urgent  solicitation  of  those  inter- 
ested in  the  estate,  in  good  faith,  and  as  an 
exercise  of  ordinary  discretion,  he  borrowed 
mone^  for  use  in  the  business,  the  bene- 
ficiaries receiving  the  profits  of  the  business 
so  long  as  there  were  any.  Whitman's  Es- 
tate, 195  Fa.   144,  45  Atl.  673. 

The  personal  representative  of  a  deceased 
copartner  may  carrjr  on  the  business  with- 
out assuming  personal  liability  where  the 
articles  of  copartnership  provide  that  in  the 
event  of  the  death  of  one  of  the  parties  to 
the  agreement,  his  personal  representative 
may  continue  the  business.  Merritt  v.  Mer- 
ritt,  S2  Mo.  150;  Re  DUlenkofer,  34  Fittsb. 
L.  J.  N.  S.  303. 

Where  a  widow,  upon  her  husband's  death, 
sgreed  with  his  surviving  partner  to  con- 
tinue the  former's  interest  m  the  business, 
and  that  the  survivor  should  pay  for  it  as 
soon  as  possible,  with  interest,  and  nine 
years  later,  upon  the  former  becoming  in- 
solvent, she  wsa  appointed  administratrix 
of  her  husband's  estate,  she  will  not  be 
charged,  at  the  instance  of  a  daughter  of 
the  deceased,  to  whose  support  the  interest 
paid  was  devot«d,  oa  it  appeared  that  her 
course  wss  prudent,  and  that  the  allowance 
for  the  daughter's  support  abeorbed  all  of 
her  share  in  the  estate.  Browne  v.  Bedford, 
4  Dem.  304. 

Where  a  contract  of  partnership  provided 
that  the  interest  of  one  partner  should,  at 
.his  death,,  be  divided  among  the  survivors, 
upon  their  giving  indemnity  to  his  estate 
to  secure  the  payment  therefor  In  Instal- 
ments, the  executors,  who  were  the  surviv- 
ing partners,  upon  a  beneficiary  becoming 
of  age,  are  not  answerable  for  not  taking 
such  indemnity,  or  for  permitting  the  in- 
stalments to  remain  in  the  business,  where 
an  accurate  account  thereof  was  kept.  Vyse 
V.  Foster,  L.  R.  7  H.  L.  318,  44  t.  J.  Ch. 
N.  S.  37,  31  L.  T.  N.  S.  177,  23  Week.  Rep. 
3GS.  19  Eng.  Rul.  Cas.  993. 

But  it  WM  held  in  Bennett  t.  Rhodes, 
68  Md.  78,  that  an  executor  or  testamentary 
trustee  was  answerable  for  resulting  losses, 
where  by  will  it  was  directed  that  Oie  mon- 
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«y  invested  in  a  buBiness  should  be  contin- 
ued tliorein  for  tliree  years  after  testator's 
death,  and  tlien  wound  up  and  tlie  capital 
returned  to  his  estate,  since  it  was  clearly 
the  testator's  intention  that  the  Original 
capital  should  remain  unimpaired. 

(tt)  When   due   to   negligent   manage- 

An  executor,  however,  ia  personally  aD- 
■werable  for  losses  sustained  when  the  re- 
sult of  his  fault  or  negligence  in  carrj'ing 
on  a  business  under  authority  conferred  by- 
will.  Burgess  v.  Green,  7  Buah,  263;  Luers 
V.  Brumjea,  6  Kedf.  32;  Re  Kumsey,  45  X. 
Y.  S.  R.  453,  18  N.  T.  Siipp.  402. 

So,  an  executor  who,  although  empowered 
by  will  to  carry  on  a  farm  of  dei'c<lent's, 
does  BO  in  an  imprudent  manner,  will  be 
charged  with  what  should  have  been  made 
by  prudent  management  thereof,  although 
he  will  be  allowed  the  true  value  of  his 
services.     Burgess  v.  Green,  7  Bush,  263. 

And  executors  are  personally  answerable 
for  losses  growing  out  of  their  neglect  of 
duty  where  by  will  they  were  directed  to 
cause  the  value  of  the  testator's  interest  in 
a  partnership  to  be  ascertained  and  trans- 
ferred to  the  surviving  partners,  upon  se- 
curity being  given  for  the  payment  of  tiie 
value  thereof  to  the  testator's  son  when  he 
became  of  age,  and  the  executors,  who  were 
the  surviving  partneis,  neglected  to  lake 
such  security  until  thge  firm  became  insol- 
vent, when  they  received  a  mortgage  upon 
property  already  encumbered.  Luers  v. 
Brunjes,  S  Bedf.  32. 

But  where  a  surviving  partner,  who,  by 
will,  was  given  the  sole  management  of  the 
partnership  business  until  the  testator's 
youngest  child  became  of  age,  and  two 
others  became  the  executors,  the  latter  are 
not  liable  for  losses  due  to  the  reckless  man- 
agement of  the  business  by  t\,e  surviving 
Crtner.  he  alone  being  responsible  there- 
■.  Walker  v.  Walker,  88  Ky.  616,  11  S. 
W.  718. 


(c)  Where  bupinesa  rnrried  on  In-yonA 
period  fixed  by  wlU. 
Losses  sustained  in  carrying  on  a  busi- 
ness after  the  expiration  of  the  period  pre- 
8cri!)ed  by  will  fall  upon  the  executor  indi- 
vidually. Allen  V,  Shanks,  00  Tenn.  359, 
16  S.  W.  716. 

8.  For  debtB  contracted, 
(a)  In  general. 
The  weight  of  authority  sustains  the  rule 
that  the  indehtednosa  eontrapted  by  an  ex- 
ecutor while  carrying  on  a  trade  or  business 
on  behalf  of  an  estate  by  virtue  of  a  tenta- 
mentarv  direction  is  the  indiviiliinl  linbil- 
ity  of  the  executor,  rather  than  of  the 
estab-  he  represents.  Wade  v.  Pope.  44 
Ala.  600;  Steele  v.  Steele.  64  Ala.  438.  38 
Am.  Kep.  15:  Vann  v.  Vann,  71  Ala.  1.=>4: 
Foxworth  V.  White.  72  Ala,  224;  Altlieimer 
V.  Hunter,  Bfl  Ark.  159,  19  S.  W,  406; 
40  L.R.A.(N.S.) 


Sterrett  v.  Barker,  119  Cal.  492,  51  Pac. 
695;  Pitkin  v.  Pitkin,  7  Conn.  307,  18  Am. 
Dec.  Ill;  Fridcnburg  v.  Wilson,  20  Fla. 
359;  Willis  V.  Sharp,  113  K.  Y.  588,  4 
L.R.A.  493,  21  X.  E,  705,  afGrming  43  Hun, 
434;  Willis  V.  Sharp,  115  N.  Y.  390,  5 
L,R.A.  636,  22  N,  E.  149;  Saperstein  v. 
Ullman,  49  App.  Div,  440,  63  N.  Y.  Supp. 
628,  affirmed  in  168  N.  Y.  636,  61  N.  E. 
553;  Delaware,  L.  &  W.  R.  Co.  v.  Gilbert, 
44  Hun,  201,  rehearing  denied  in  45  Hun, 
589;  affirmed  without  opinion  in  112  X. 
Y.  673,  20  N.  E.  416;  Boulle  v.  Tompkins, 
5  Redf.  472;  FroelJch  v.  Froelich  Trading 
Co.  120  N.  C.  39,  28  S.  E.  847:  Morrow  v. 
Morrow,  2  Tenn.  Ch.  559;  Cutbush  v.  Cut- 
bush.  1  Beav.  184,  S  L.  J.  Ch.  N.  S.  175, 
3  Jur.  142;  Barker  v.  Parker,  1  T.  R.  295, 
1  Revised  Rep.  201 ;  Liverpool  Borougli 
Bank  v.  Walker,  4  Ue  G.  &  J.  24;  Ex  parte 
Garland,  10  Yes.  Jr.  110,  1  Smith,  220,  7 
Revised  Hep,  352;  Fairland  v.  Percy,  L.  H. 
3  Prob.  &  Div,  217,  32  L.  T,  N.  S,  405,  44 
L,  J.  Prob.  K.  S.  11,  23  Week.  Rep,  597; 
Re  Johnson,  L.  R.  15  Ch.  Div.  548,  49  L.  J. 
Ch.  N.  S.  745,  43  L.  T.  N.  S.  3T2,  29  Week. 
Rep.  168;  Re  Morgan,  L.  R.  18  Ch.  Div. 
93.  50  L.  J.  Ch.  N.  S.  834,  45  L.  T.  N.  S. 
183,  30  Week.  Hep.  223;  Owen  v.  Delamere, 
L.  R.  15  Kq.  134,  27  L.  T,  N,  S,  847,  42 
L.  J.  Ch.  N.  8.  232,  21  Week.  Rep.  21S;  He 
Frith '[1902]  1  Ch.  342,  71  L.  J.  Ch.  N.  S, 
199,  88  L.  T.  N.  S.  212;  Braun  v.  Braun, 
14  Manitoba  L.  Rep.  348;  Moore  v.  M'Glynu 
|]il04]    1   I.   R.  334. 

But  the  executor  is  entitled  to  be  in- 
demnilied  by  the  estate  for  such  Habit ity. 
See  infra,  VI. 

As  to  the  right  of  creditors  to  proceed  in 
equity  where  an  executor  is  insolvent,  see 
infra,  VII. 

Lord  Eldon,  in  Ex  parte  Garland,  10  Ves. 
Jr.  110.  1  Smith,  220,  7  Revised  Rep.  352, 
in  speaking  of  the  liability  of  an  executor 
who  carried  on,  by  a  testamentary  direc- 
tion, a  business  which  proved  a  losing  ven- 
ture, said  that  the  executor  became  person- 
ally responsible,  to  the  extent  of  all  his 
own  property,  for  nil  debts  contracted  by 
him,  and  that  he  might  be  proceeded  against 
as  a  bankrupt. 

And  it  was  said  in  Willis  v.  Sharp,  113 
N.  Y,  688.  4  L.R.A.  493.  21  N.  E.  705.  af- 
firming 43  Hun,  434,  that  it  is  the  settled 
doctrine  of  the  courts  of  common  law  that 

debt  contracted  by  an  executor  after  the 
death  of  his  testator,  while  carrying  on  a 
trade  or  businet^s  belonging  to  the  latter,  al' 
thoTigh  contracted  as  executor,  binds  him 
individually,  and  does  not  bind  the  estate 
which    lie    represents. 

So,  those  who  become  creditors  while  an 
executor  is  carrying  on  a  trade  or  business 
under  a  testamentary  direction  to  du  so 
cannot  proceed  directly  against  the  estate 
to  collect  their  einim*:   t'-'-v  must  proceed 

'iiinst    f'e   executor    iii'lividually.      Fox- 

iirth  v.  White,  72  Ala,  224. 

.\»  to   the   right  of  creditors  to  proceed 

rninst  the  esfair  in  order  to  collect  such 

■lits.  nee  infra.  VIT. 

Bnt  it  was  held  in  Eisenatadt  Mfg,  Co.  ▼. 
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Copeltad,  —  Tej.  Civ.  App.  — ,  U9  S.  W, 
713,  that  an  executor  wlio  carried  on  a  trade 
or  business  pursuant  to  a  testaiHCntary 
ronunand,  and  who  Uevoteil  the  proDts  of 
the  business  to  the  payment  of  the  trade 
debti  eontractrd  bj  him.  as  well  as  the  Bup- 
port  of  the  testator's  family,  was  not  in- 
diridually  liable  at  the  suit  of  a  creditor 
Irom  vhom  he  purchaord  goodH  for  the  buHJ- 
neas,  for  a  in ia appropriation  of  the  funds  of 
Ihe  estate. 

So.  it  was  held  in  Ite  Morgan,  h.  R.  IS 
Ch.  DiT.  B3.  50  L.  J.  Cb.  X.  S.  834,  45  L. 
T.  JJ.  S.  1H3.  30  Weelt.  Rep.  223,  that  an 
niTUtor  who  carried  on  a  buHincss  under 
1  will,  but  in  his  own  name,  ostensibly  a.i 
his  owD,  could  not  be  procci^ded  against  as 
eieculor  by  one  who  gave  him  credit. 

And  an  executor  who  was  directed  by  the 
Kill  of  his  wife  to  continue  a  business  bo- 
longing  to  ber  for  so  lon^  as  be  should  rc- 
ciiin  sober  and  of  good  habits,  so  as  to 
wnduet  it  properly,  becomes  personally  lia- 
ble tor  debts  contracted  bv  him.  Saperstein 
T,  rilman,  40  App.  Div.  44fi.  63  X.  Y,  Supp. 
63B,  affirmed  in  168  X.  Y.  636.  61  N.  E.  5r>3. 

^o.  executors  who  carry  on  a,  business  bv 
directions  of  a  will  are  personally  liable 
un<-n  a  draft  discounted  by  them  in  their 
eCiiial  capacity,  tbe  proceeds  of  which 
nere  used  in  the  business.  Liverpool 
li'irouph  Bank  y.  Walker,  4  De  G.  &  J.  24. 
■■    ■       lubslanee   that   if   ex- 
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e  held  that,  as  between  them  and  the 
world  at  la.Tge,  they  carry  on  the  business 
in  fie  ordinarr  character  of  mere  traders, 
chase  contracts  will  bind  them  personally 

8o.  an  executor  who  carries  on  a  businesn 
i:n<ier  tbe  terms  of  a  will  permittinj;  him 
lo  dn  so  or  to  close  it  out  becomes  personai- 
ij  liable  for  debts  contracted  by  him,  and 
inay  be  sued  upon  a  note  given  by  him  as 
manajrer  in  the  name  under  which  the  busi- 
n"'  was  carried  on.  Froelirh  v.  Froelich 
Tridinft  Co-  120  N.  C.  30,  26  S.  E.  647- 

It  waa  said  in  substance  in  Wild  t.  Dav- 
iMiport,  4S  N.  J.  L.  129,  57  Am.  Rep.  5,')2, 
7  -Atl.  20.>.  that  a  personal  representative 
Ktio  engajfed  in  a  partnership  business  be- 
'••■mo^  individnally  ansiverable  for  debts 
iH'Pited  while  so  engaged,  notwithstanding 
V  i-arried  on  the  business  in  conformity 
»ith  tbe  articles  of  copartnership,  or  direc- 


vill. 


1  Pitkin  ».  Pitkin.  7  Conn.  307,  IS 
Am.  Dec.  111.  it  was  said  in  effect  that  not- 
Ailhstanding  a  provision  of  a  will  that  a 
'"partnership  business  should  be  continueii 
after  the  tcstjilor's  death,  a  creditor  must 
pursue  the  executor  for  a  debt  arising  after 
lie  he«an  manaeing  tbe  business. 

But  it  was  held  in  Bantz  v.  Bantx.  52  :Md. 
IW6.  and  Clapp  v.  Clapp.  10  N.  Y.S.  R. 
Tlil,  that  an  cTenlt^r  who  carried  on  a  trade 
nr  hiisineBS  by  virtue  of  a  tcstamentirv 
"nmmand  was  not  answerahle  for  trade 
irhtr,  contracted  by  him.  but  that  the  estate 
wn  liable  therefor. 

■K  testamentary  trustee  who  was  author- 
i»rt  hv  will  to  continue  a  testator's  interest 
M  L.R,A.(N.S.) 


in  a  partnership  business  under  the  manage- 
ment of  the  surviving;  partner  is  not  liable 
for  debts  subsequently  contracted,  where  lie 
did  not  in  any  manner  join  in  tbe  manage- 
ment of  the  business,  nor  exercise  any  con- 

of  the  profits.  Owena  v.  Uack&ll,  33  Md. 
3fi2. 

So,   where   a  brother  of  a  testator  took 
possei^sion    of   a   business   devised   to   him, 

the  executor,  who  did  not  take  part  in  the 
management  thereof,  is  not  answerable  for 
debts  contracted  by  the  former,  Fleming 
V.  Fleming,  204  Pa.  6-18,  54  Atl.  473. 


Wher 


cjueathed  took  possession  thereof  without 
guarantying  the  payment  of  tbe  testator's 
outstanding  debts,  as  the  will  required,  and 
with  the  consent  of  the  executor  carried 
on  the  business  on  his  own  acDount,  trans- 
acting all  business  in  his  own  name  as  at- 
torney, under  power  given  him  by  tlm  ex- 
ecutor, the  latter  is  not  liable  to  one  wh" 
gave  credit  to  the  son  without  knowledge 
of  the  facts,  as  a  finding  that  the  executor 
was  not  carrying  on  the  business  was  war- 
ranted. American  Tube  Works  v.  Tucker, 
185  Mass.  236,  70  N.  E.  69. 

So,  where,  by  will,  an  interest  In  a  bus!< 
ness  was  given  one  who  was  to  make  desig- 
nated monthly  payments  to  the  executor, 
tbe  latter,  who  took  no  part  in  the  manage- 
ment of  the  business  other  than  to  receive 
sueb  payments,  is  not  liable  as  a  partner 
for  debts  contracted  by  the  former  in  carry- 
ing on  the  business.  MeArdle  v.  West 
Philadelphia  Title  &  T.  Co.  7  Pa.  Super.  Ct. 
328. 

As  to  the  allowance  from  an  estate  of 
expenses  incurred  by  an  executor  while 
carrying  on  a  trade  or  business  on  behalf 
of  an  estate  under  testamentary  power,  see 
infra,  V.  1,  7. 

fb)  LiabiUty  of  erenitor  for  debtn  con- 
tracted by  r^exccutor  irhere  former 
did  not  participate  In  management 
of  buslneim. 

It  was  held  in  X'oyes  v.  Turnhull,  54  Tlun, 
26.  7  N.  Y.  Supp,  114.  affirmed  without 
opinion  in  130  N.  Y.  639,  29  N.  E.  145, 
where  a  business  was  carried  on  by  testa- 
mentary trustees  under  authority  conferred 
bv  a  testator,  that  one  of  the  trustees  was 
not  liable,  after  his  release  by  the  court, 
for  a  debt  contracted  bv  the  other,  to  whom 
credit  was  extended  witji  knowledge  of  the 
fact  that  he  was  the  sole  trustee. 

And  an  executor  who  did  not  join  with 
his  eoexeoutor  in  carrying  on  a  business 
pursuant  to  tbe  commands  of  a  will  is  not 
liable  fir  trade  debts  contracted  by  the  lat- 
ter. Eisenstadt  Mfg.  Co.  v.  I'opeland,  — 
Tex.  Civ.  App.  — ,  149  S.  W,  713. 


An  e\eriitor  who  was  empowered  by  will 
to  carry  on  a  trade  or  business  until  a 
designated    person   became   of   age   cannot, 
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IbT, 


ftfter  that  event,  hind  the  estBite  for  trade 
debts.  Crooke  r.  Hume,  139  Kj.  834,  IDD 
S.  W.  364. 

Aa  t«  the  kllowanee  from  an  estate  of 
•ipensea  incurred  bj  an  executor  in  carry- 
ing on  a  trade  or  biuinees  after  the  peTii>d 
fxed  by  will  for  doing  My  Me  Allen  t. 
Shanks,  infra,  V.  f,  7. 

b.  ZAabBUv  of  aamtniatrator  e.  t,  a.  or 
d.  b.  n,  for  debts  contracted  while 
oarrytng  on  buaineaa  vndar  teatamen- 
Cary  pouwr. 

In  Georgia  it  haa  been  held  that  an  ad- 
miniatrator  de  bonit  noM  who  oondueta  a 
bnsinesi  under  a  power  conferred  by  will 
upon  an  ezecutor  ia  not  pereonally  liable 
for  debts  neceesarily  contracted  by  him. 
Brannon  v,  Ober  ft  Bona  Co.  106  Oa.  16B, 
82  B.  E.  16;  Palmer  t.  Moore,  B2  0«.  ITT, 
14  Am.  Bt.  Sep.  147,  6  S.  E.  180. 

But  it  was  held  in  Fairland  t.  Percy,  L. 
R.  3  Prob.  &  Div.  837,  32  L.  T.  N.  S.  40E.  44 
L.  J.  Prob.  N.  8.  11,  2S  Week  Rep.  697, 
that  where  a  will  gave  property  to  an  execu- 
tor in  trUBt,  for  tlie  benefit  of  the  widow 
of  tlie  testator,  with  power  to  carry  on  a 
buiinees  during  her  widowhood,  and  upon 
the  executor  declining  to  act,  she  became 
administrator  de  bonit  non,  she  was  Individ- 
ually answerable  for  debts  contracted  by 
her  while  conducting  such  bminess. 

As  to  the  binding  effect  of  debts  con- 
tracted by  an  administrator  o.  (.  a.  or  d. 
b.  n.  upon  the  trade  assets,  sea  infra,  T.  a, 


1.  ZMbtlUv  for  Utaaea  mtataitiad, 

(a)  In  omerat. 

An  executor  is  bound  at  bis  absolute  risk 
to  see  that  an  eetate  shall  not  suffer  loss 
or  diminution  by  reason  of  his  carrying  on 
a  trade  or  business  in  its  behalf  without 
testamentary  authorily.  Qilligan  t.  Daly, 
—  N.  J.  Eq.  — ,  80  Atl.  904. 

And  ft  was  said  in  Smith  t.  Preston,  170 
Til.  1T9,  4e  N.  E.  6B8,  affirming  67  III.  App. 
613,  that  an  administrator  who  carries  on 
a  trade  or  business  without  testamentary 
authority  does  so  at  his  own  risk. 

Bo  it  was  said  in  Tompkins  t.  Weeks,  26 
Cal.  GO,  that  an  administrator  who  carries 
on  a  trade  or  business  on  behalf  of  an 
estate  is  answerable  for  resulting  losses. 

A  testamentary  trustee  who  permits  the 
funds  of  an  estate  to  remain  in  a  partner- 
ship of  which  the  testator  was  a  member, 
as  was  also  his  cotrustee,  Instead  of  with- 
drawing them  and  investing  thera,  as  di- 
rected bj  will  to  do,  becomes  individ- 
ually liable  to  those  beneficially  interested 
in  the  estate,  upon  the  failure  of  the  co- 
partnership, for  permitting  the  funds  to 
accumulate  tberein,  notwithstanding  he  did 
not  have  actual  knowledge  of  the  fact  that 
the  funds  were  being  nsed  by  the  firm, 
40  L.R.A.(N.B.) 


which  he  might  easily  have 'discovered,  how- 
ever, by  mtufing  inquiry.  Wilmerding  v. 
McKesson,  lOS  N.  Y.  32S.  S  N.  E.  S6S. 

And  since  a  testamentary  direction  to 
keep  a  certain  portion  of  an  estate  in- 
vested in  a  partnership  business  in  which 
the  testator  was  interested  does  not  em- 
power an  executor  to  become  a  partner  by 
so  doing,  he  becomes  liable  to  answer  for 
the  portion  of  the  estate  so  invested.  Travia 
T.  Milne,  9  Hare,  141,  20  L.  J.  Ch.  N.  S. 
665. 

Bo,  an  adminiatrator  who  earriea  on  • 
business  belongiiw  to  an  estate  for  eleven 
months,  apparently  for  his  own  benefit,  will 
be  deemed  to  have  elected  to  take  it  at  its 
appraised  value;  and  the  creditors  of  tha 
deceased  may  compel  him  to  answer  for  th« 
difference  between  it  and  what  it  brought 
at  a  sale.  Wood's  Estate,  1  Ashm.  (Pa.) 
314. 

As  to  liability  of  a  personal  represent- 
ative for  losses  where  a  trade  or  bnainesa 
was  carried  on  in  order  to  wind  it  up,  see 
infra,  HI.  c,  4  (b). 

Or  where  a  trade  or  business  Is  carried 
on  under  statutory  authority,  see  infra,  IH. 
C6  (a). 

Or  when  carried  on  under  an  order  of 
court,  see  infra,  III.  c,  6   (a). 

As  to  liability  of  a  guardian  for  louea 
sustained  while  canring  on  a  trade  or 
business,  see  infra,  iV.  b. 

(b)  In  tft«r<NMiMI«  TnuliuM, 

Aa  an  administrator  or  an  executor  wb« 
is  not  empowered  by  will  to  do  so  is  not 

Justified  in  carrying  on  a  busineaa  belong- 
ing to  an  iutidtate,  he  becomes  personally 
liable  for  resulting  losses.  Re  Rose,  80  Cal. 
166,  22  Pae.  86;  Re  Broome,  —  Cal.  — ,  122 
Pac.  470;  Poullain  v.  Brown,  82  Oa.  412, 
9  S.  E.  1131;  Smith  v.  Preston,  170  HI. 
179,  4S  N,  E.  688,  affirming  67  111.  App. 
613;  Michels  Co.  v.  Young,  150  lit.  App. 
442;  Campbell  v.  Faxon,  73  Kan.  07G,  5 
I,.RA.(N.8.)  1O02,  86  Poc.  760;  Frev  v. 
Eisenhardt,  116  Mich.  160,  74  N.  W.  601; 
Qilligan  v.  Daly,  —  N.  J.  Eq.  — ,  80  Atl. 
694;  Tbompsou  v.  Brown,  4  Johns.  Ch.  619; 
Wilmerding  v.  McKesson,  103  N.  Y.  329, 
8  N.  E.  665;  Re  Prescott,  Tucker,  430;  Ra 
McGovern,  118  N.  Y.  Supp.  378:  Munzor'a 
Estate,  4  Misc.  374,  SS  N.  Y.  Supp.  818; 
Re  United  States  Mortg.  ft  T.  Co.  114  App. 
Div.  632,  100  N.  Y.  Supp.  12;  PeUrman  v. 
United  SUtes  Rubber  Co.  221  III.  G81,  77 
N.  E.  1108;  Callaghan  v.  Hall,  1  Sew.  ft 
R.  241 ;  Western  Newspaper  Union  v.  Ttmr- 
mond,  27  Okla.  261,  111  Pac.  204,  Ann.  Caa. 
1912  B.  727;  Merkel's  Estate,  181  Pa. 
G84,  18  Atl.  931;  Shlnn's  Estate,  166  Fa. 
121,  30  Atl.  1026,  1030;  Allam's  Estate, 
199  Pa,  G73,  40  Atl.  252;  Re  Dilleukofsr,  34 
Pittsb.  L.  J.  N.  8.  303;  Oram's  Estate,  • 
Phila.  868;  Bowker's  EsUte,  12  Phila.  88; 
HuBon  T.  Wallace,  1  Rich.  Eq.  1;  Hooper 
T.  Hooper,  20  W.  Va.  276,  1  B.  E.  280; 
Oum  T.  Froat,  4  Fed.  746;  Fidelity  ft  D. 
Co.  T.  Moehier,  161  Fed.  806;  Labouehere 
T.  Tnpper,  11  Uoore,  P.  C.  C.  196,  6  Week. 


UIL 


JWAINB  T.  HEUFHIIiL, 


aiT 


Sep.  BS7;  Hcatheotc  v.  Hulme,  1  Jbc  &  W. 
la,  SO  H«TiMd  Sep.  248. 

Tlini,  in  Herkel's  Eat^te,  131  Pa.  6S4,  18 
AtL  B31,  »n  adminiBtrktor  «&■  mirclMreed 
with  a  leu  due  to  bis  continuance  of  a 
bminm  where  the  estate  waa  iniolvent. 

Asd  in  Callaghan  v.  Hall,  1  Serg.  k  R. 
E41,  tn  adsuniatrator  ma  aurcharged  where 
he  ihipped  meTChandin  to  a  foreign  port, 
where  it  waa  sold  at  a  lou. 

So,  teatamentar;  trusteei  are  penonally 
liihle  for  loaaea  aiutained  where,  in  vio- 
litioB  of  tbe  commands  of  a  will  aa  to  the 
inTeitment  of  the  fundb  of  an  eitate,  they 
permitted  it  to  remain  for  many  years  in 
t  mercantile  buainesa.  Kirkman  t.  Booth, 
11  Bea».  278,  18  L.  J.  Ch.  N.  B.  26,  13  Jur. 
lis,  12  Kng.  JtnL  Cae.  29. 

And  an  administrator  who  continuea  a 
InwiDeM  belonging  to  hia  intestate  is  liable 
for  lonea  austained  beyond  the  valne  of 
tlte  aseeta  emt>arked  in  the  business  at 
tlic  ratter's  death.  Allam'a  Estate,  19S  Fa. 
m,  49  Atl.  262. 

So,  an  administrator  ii  answerable  for 
a  loss  niHtained  where,  without  an  order 
ol  oourt,  he  expended  a  large  sum  of 
■iDDer  In  mining  operations  in  a  highly 
>peculatiTe  character,  notwithstandintr  they 
■ere  began  by  hia  intestate  in  hia  lii^tiine. 
Bhinn's  EoUte,  160  Pa.  121,  30  Atl.  1026, 
103D. 

And  an  executor  is  personally  liable  for 
lonts  niatained  by  making  sales  on  credit 
without  security,  aa  required  by  statute,  al- 
tlungh  in  good  faith  he  continued  to  oper- 
ate a  manufacturing  business  belonging  to 
(he  estate.  Peterman  t.  United  States  Rub- 
ber Co.  221  111.  681.  77  N.  E.  1108. 

And  the  executor  is  not  relieved  from  lia- 
bility for  such  loBses  by  reaaon  of  the 
fict  that  his  management  of  the  business 
nsulted  in  a  net  profit,  since  it  was  his 
iatj  to  save  the  estate  from  such  losses. 
Aid. 

Aad  «  sister  of  an  intestate  is  chargeable 
with  losses  sustained  both  before  and  after 
ber  appointment  as  administratrix,  where, 
it  the  request  of  the  other  heirs,  she  took 
poseseion  of  and  ran  a  business  belonging 
to  the  estate  for  four  months  before  her 
■{ipointment  aa  administratrix.  Be  Uc- 
GoTem.  118  N.  Y.  Supp.  378. 

As  to  the  liability  of  a  personal  represent- 
itiiv  for  loBses  where  a  trade  or  business 
■  carried  on  in  order  to  wind  it  up,  see 
infra,  ID.  c,  4  (b). 

Or  where  a  trade  or  bnelDsss  is  carried 
M  under  statutory  authority,  see  infra.  III. 
«.S  (»). 

Or  when  carried  on  under  an  order  of 
onrt,  see  infra,  III.  e,  a   (a). 

As  to  the  liability  of  a  guardian  for 
losMs  sustained  white  carrying  on  a  trade 
•r  bnsiness,  see  faifra,  IV.  b. 

(c)  In  portnerahlp  biMfnesa. 

An  administrator  or  executor,  unless  au- 
fWited  by  will  to  do  so,  who  actively  par- 
tidpalea  In  condncting  a  partnership  busi- 
M*s  of  which  deeeasra  was  a  member,  be- 
lli L&A.(HJS.) 


comea  personally  liable  for  leases  sustained. 
Thompson  v.  Brown,  4  Johns.  Cb.  010;  Wil- 
msrding  v.  UcEesson,  103  N.  Y.  S29,  8 
N.  E.  606;  Gibson  w.  Stevens,  7  N.  H.  S67. 

In  Wilmerding  t.  McKesson,  108  N,  Y. 
320,  8  N.  E.  66S,  the  liability  of  an  exec- 
utor, who  was  also  a  testamentary  trustee, 
for  losses  sustained,  waa  conceded,  where  he 
continued  the  funds  of  the  estate  in  a 
partnership  business  in  which  the  testator 
was  interested. 

So,  where  testamentary  trustees  contrary 
to  command  of  a  wilt  that  the  estate  should 
be  invested  in  good  securities,  permitted  it  to 
remain  for  a  number  of  years  in  a  partner- 
ship business  which  had  been  carried  on  by 
the  testator  and  hijS  brother,  who  was  also 
one  of  the  two  trustees,  during  the  former's 
lifetime,  tlie  other  trustee  is  answerable  to 
the  estate  for  losses  sustained,  where,  not- 
withstanding he  did  not  actively  partici- 
pate in  the  management  of  the  business,  he 
waa  frequently  about  the  eetablishment,  and 
waa  aware  of  the  manner  in  which  the 
business  was  conducted.  Booth  v.  Booth, 
1  Beav.  lae,  e  L.  J.  Ch.  N.  S.  3B,  2  Jur. 
938. 

As  to  the  liability  of  a  personal  represent- 
ative for  losses  where  a  trade  or  business 
was  carried  on  in  order  to  wind  it  up,  see 
infra.  III.  c,  4  (b). 

Or  where  a  trade  or  business  is  carried 
on  under  statutory  authority,  see  infra, 
in.  c,  6   (a). 

Or  when  carried  on  under  an  order  of 
court,  see  infra,  III.  c,  6    (a)- 

As  to  the  liability  of  a  guardian  for 
loBseB  sustained  while  carrying  on  a  trade 
or  business,  see  infra,  IV.  b. 

(d)   In  farmhig  1tv»tn«M. 

A  personal  representative  is  anawerahls 
for  lossee  remlting  from  continuing  a  farm- 
ing business  belonging  to  an  estate  where 
be  was  not  empowered  to  do  so.  Sparrow's 
Succession,  39  La.  Ann.  696,  2  So.  501, 

And  an  administrator  is  personally  liable 
for  losses  sustained  where  he  carried  on  a 
plantation  for  the  year  in  which  his  intes- 
tate died,  notwithstanding  he  would  have 
been  relieved  by  statute  nad  he  first  ob- 
tained leave  of  court  to  continue  such  busi- 
ness. Poullain  v.  Brown,  82  Qa.  412,  S  S. 
E.   1131. 

But  the  contrary  was  held  in  Lawton  f. 
Fish,  61  Qa.  647,  where  an  executor,  with- 
out an  order  from  the  court,  cultivated  a 
crop  planted  by  his  testator,  and  a  result- 
ing loss  was  due  to  an  unpropitious  season. 

As  to  the  liability  of  a  personal  repre- 
sentative for  losses  sustained  while  carry- 
ing on  a  farming  business  under  statutory 
authority,  see  inira,  in.  e,  C  (a). 

And  in  Huson  v.  Wallace,  1  Kich.  Eq. 
1,  it  was  said  that  an  administrator  who 
worked  the  farm  of  an  Intestate  would  not 
be  liable  except  for  losaee  due  to  gross 
n^lect,  where  be  fairly  accounted  for  the 
proceeds. 

So,  where  an  administrator,  in  tlie  exer- 
cise   of   good   discration,   worked   hia   dtt- 
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cedent's  farm  for  four  mnnths,  lie  will  not 
be  chargeable  witb  losses  sustained.  Wal- 
ker's Estate,  fl  Pa.  Co.  Ct.  515. 

And  an  adminintrator  is  not  liable  for 
failure  to  make  adequate  crops  on  a  plan- 
tation belonging  to  the  succession,  which 
was  not  due  to  his  fault  or  negligence. 
Myrick's  Succession,  38  La.  Ann.  811. 

Nor  is  he  liable  for  the  value  of  do- 
mestic animals  that  died  without  hia  fault, 
while  working  such  plantation.     Ibid. 

Nor  will  lie  be  charged  with  the  value  ol 
horses  that  died  without  his  fault  or  negli- 
gence, where  he  is  chargeable  with  their 
hire,  at  the  election  of  those  interested  in 
the  estate.     Harrison  y.  Harrison,  30  Ala. 


2.  Liability  far  debts  contracted. 

(a)  In  mercantile  business. 

An  executor  or  administrator  who  carries 
on  a  trade  or  business  on  behalf  of  an  es- 
tate without  being  empnwere<l  bj  will  to 
do  BO  becomes  individually  answerable  for 
all  debts  contracted  by  him  while  so  en- 
gaged. 

Eufaula  Nat.  Bank  v.  Manassas,  124  Ala. 
379.  27  So.  258;  Re  Rose,  80  Cal.  1S6.  22 
Pac.  86;  Hallock  v.  Smith,  SO  Conn.  127; 
Campliell  v.  Faxon,  73  Kan.  675,  5  L.R.A. 
(N.S.)  1002,  85  Pac.  760;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Citizens'  Mut.  Ins. 
Co.  V.  Ligon,  5B  Miss.  305;  Avery  v.  Myers, 
60  Miss.  307;  Doolittle  v.  Willet,  57  N.  J, 
L.  398,  31  All.  385;  Willis  v.  Sharp,  113 
N.  Y.  586,  4  L.R.A.  493.  21  N.  E.  705, 
afflrming  43  Hun,  434;  Keynon  v.  OIney, 
31  N.  Y.  S.  R.  839,  15  N.  Y.  Supp.  416; 
Re  Sharp,  6  Uera.  516;  Be  Tisdale,  110  App. 
S57,  97  N.  Y.  Supp.  404;  Western  News- 
paper Union  V.  Thurmond,  27  Okla.  261, 
111  Pac.  204,  Ann.  Cas.  1912  B,  727;  Re 
United  Sttaes  Mortg.  &  T.  Co.  114  App.  Div, 
.')32.  100  N.  Y.  Supp.  12;  Corr's  Estate,  8 
i'a.  Diat.  R,  2«»;  Morrow  v.  Morrow,  2 
Tenn.  Ch.  540;  Hooper  v.  Hooper,  29  W.  Va. 
276,  1  S.  E.  280;  Rich  v,  Sowles,  64  Vt.  408, 
15  L.R.A.  8.'iO.  23  Atl.  723;  Laboueliere  v. 
Tupper,  11  Moore  P.  C.  C.  198,  5  Week. 
Rep.  607:  Re  Evans,  L.  R.  34  Ch.  Div. 
507,  56  L.  T.  N.  S.  768.  35  Week.  Rep,  686; 
U'Aloon  v.  M'Aloon   [lilOO]   1  I.  R.  387. 

It  was  said  in  Morrow  v.  Morrow,  2 
Tenn.  Cli.  549,  that  a  personal  representa- 
tive who  carried  on  a  trade  or  business 
on  lichalf  of  an  estate,  when  not  empowered 
by  will  or  an  order  of  a  court  of  chancery, 
becomes  individually  answerable  for  all 
debts  contractetl  by  lilm  while  so  engaged. 

And  it  was  held'  in  Corr's  EBtate,  8  Pa. 
Dist.  K.  209,  that  an  administrator  who 
carried  on  a  business  belonging  to  an  es- 
tate, as  well  as  the  beneficiaries  thereof, 
who  had  knowledge  thereof,  and  assented 
to  his  so  doing,  are  answerable  for  giudH 
purchased  therefor. 

So.  an  executor  who,  without  author- 
ity, for  five  years,  operated  a  niill  lielong- 
ing  to  his  decedent,  will  he  charged  with 
the  cost  of  extensive  permanent  repairs 
40  L.R.A.(N.S.) 


made  by  him,  as  well  as  with  the  coat  «f 
new  machinery  installed  in  the  milL  Sa 
Tisdale,  110  App,  Div,  857,  B7  N.  Y.  Supp. 

And  an  administrator  is  answerable  for 
such  debts,  although  contracted  by  an  agent 
employed  by  him  to  run  the  business, 
Campbell  v.  Faxon,  73  Kan.  675,  5  L.R.A, 
{N,S.}    1002,  85   Pac,   760. 

But  it  was  said  in  Re  Rose,  80  Cal.  166, 
22  Pac.  86,  that  debts  contracted  by  an  ad- 
ministrator while  carrying  on  a  trade  or 
business  belonging  to  an  estate  might  be 
paid  from  the  income  of  the  bus  in  ess 
if   the  estate   did   not   suffer   a   loss   there- 

As  to  the  liability  of  a  personal  represen- 
tative for  dehts  contracted  while  carrying 
on  a  trade  or  business  in  order  to  wind  it 
up,  see  infra,  III,  c,   4    (c). 

Ur  while  carrying  on  a  trade  or  businean 
under  statutory  authority,  see-  infra,  III.  c, 

5  (b). 

Or  under  an  order  of  court,  see  intra, 
III,  c,  6   (h).. 

As  to  the  liability  of  a  guardian  for  debts 
contracted  while  carrying  on  a  trade  or 
business,  see  infra,  IV.  c. 

(b)  In  partnerehip  bueinet*. 

The  personal  representative  of  a  decedent, 
who,  without  testamentary  authority,  ac- 
tively participates  in  the  management  of  a 
partnership  business  of  which  the  decedent 
was  a  member,  becomes  personally  liable 
as  a  partner  for  all  debts  subsequently  con- 
tracted. Edgar  v.  Cook,  4  Ala.  588;  AIbo|i 
V.  Mather,  8  Conn,  6S4,  21  Am.  Dec.  703; 
Frey  v.  Eisenhardt,  116  Mich,  160,  74  N.  W. 
501;  City  Nat.  Bank  v.  Stone,  131  Mich. 
588,  92  N.  W.  99;  Citizens'  Mut.  Ins,  Co.  v. 
Ligon,  59  Miss.  305;  Avery  v.  Myers,  60 
Miss.  387;  Thompson  v.  Brown,  4  Johns. 
Ch.   619;    Wightman   v.   Townroe,   1   Mauie 

6  S.  412,   14   Revised  Rep,   475. 

It  was  said  obiler  in  substance  in  Gibson 
V.  Stevens,  7  N.  H.  357,  that  if  an  executor, 
without  testamentary  authority,  under- 
takes the  joint  management  of  a  partner- 
ship business  in  which  a  testator  was  a 
member,  he  lays  the  foundation  for  a  per- 
sonal liability. 

And  this  rule  will  be  applied  where  the 
executor  actively  participates  in  the  man- 
agement of  tlie  partnership  affairs  throiigli 
the  agency  of  the  surviving  partner.  Citi- 
zens' Mut.  Ins.  Co.  V.  Ligon,  69  Miss.  305. 

So,  an  administrator  is  liable  as  a  part- 
ner for  debts  incurred  in  carrying  on  a 
partnership  business  under  an  agreement 
with  the  surviving  partner,  whercliv  tlie  lat- 
ter continued  the  business  for  the  benefit  of 
himself  and  the  estate,  Citv  Nat.  Bank  v. 
Stone,  131  Hich.  588.  02  N.  'W,  90. 

And  it  wan  held  in  Alsop  v,  Mather,  S 
Conn.  r,9i.  21  Am,  Dec.  703.  that  an  execu- 
tor of  a  dcreased  partner,  who  carried  on 
a  husLne»>s  with  the  surviving  partner,  lie- 
cume  individually  liable  as  a  partner  for 
all  debts  subsequently  contracted  in  th« 
business. 
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So,  \u  executor  aod  his  partner  are  not 

jmiified  in  Bending  a  ves&el  belonging  to 
tbe  i^tatr,  which  had  be«n  partitioned 
usoDg  tbe  distributees,  upon  a  voyage,  and 
ihej  are  personally  liable  for  necessary  re- 
pain  made  during  the  voyage.  Uuntz  t. 
Broom,  U  La.  Ann.  472. 

And  an  executor  irho  was  not  empowered 
bf  sill  to  carry  on  a  business  ii  personally 
liable  (or  money  borrowed  by  him  for  the 
hh  of  a  partnership  of  which  bis  testator 
wu  a  member.  Johnson  v.  Kellogg,  26  K. 
V.  Wetk-  Dig.  4fl7,  8  N.  Y.  S.  R.  413. 

So,  it  *a8  held  in  Edgar  v.  Cook,  4  Ala. 
as,  that  a  clause  in  articles  of  copartner- 
ibip,  to  the  effect  that  it  should  continue 
for  a  definite  time  after  the  death  of  a 
partner,  rendered  an  executor  individually 
liable  for  debts  contracted  by  the  surviv- 
ii7  partner,  where  the  former  joined  in  car- 
rjing  on  the  business. 

li  to  the '  allowance  as  an  expense  of 
ulministrBtioD  for  money  advanced  by  an 
idninistrator  for  the  use  of  a  partnership 
of  wliich  his  testator  was  a  member,  see 
lompkins  v.  Weeks,  infra,  V.  f,  1. 

But  an  executor  is  not  personalty  liable 
for  debts  created,  notwithstanding  be  per- 
milted  the  assets  of  the  testator  to  remain 
in  s  partnership  for  more  than  two  years, 
■bere  he  did  not  take  part  in  the  manage 
ment  thereof,  but  repeatedly  demanded  that 
lit  surviving  partner  should  wind  up  the 
boiiinesB,  and  neither  he  nor  the  estate  de- 
lired  any  beneSt  from  the  business,  and  he 
did  not  hold  himself  out  as  a  partner,  nor 
m  he  so  regarded  by  the  surviving  part- 
ner.   Avery  v.  Myers,  60  Miss.  397. 

And  an  administrator  of  a  part  owner  of 
>  T«isel.  who  took  no  part  in  its  operation 
liter  the  death  of  his  intestate,  is  not  per- 
mnally  liable  for  debts  contracted  by  the 
r'Urriring  owners  for  necessary  supplies 
tberefor.  Gnm  v.  Frost,  4  Fed.  74S ;  Sted- 
miD  T.  Feidler,  20  N.  ¥.  437,  affirming  25 
BarktWa. 

So,  an  executor  who  did  not  personally 
fsgsge  in  carrying  oa  a  partnership  busi- 
iMs  after  the  death  of  his  testator  is  not 
liibie  as  a  partner  for  debts  subsequently 
natracted,  notwithstanding  the  .articles  of 
topartnership  provide  that  upon  the  death 
't  one  of  the  partners  bis  capital  shall  re- 
nsin  in  the  busineits  until  the  expiration 
■if  the  partnership.  Wild  v.  Davenport,  48 
-'J.  J.  L.  129.  57  Am.  Rep.  552,  7  Atl.  Zfir,. 
And  an  executor  who  pennits  the  capital 
<>f  1  testator  to  remain  in  a  banking  busi- 
»»  in  which  he  was  interested  in  his  llfe- 
tisw  is  not,  upon  the  subsequent  insolvent 
of  the  bank,  liable  as  a  partner,  althougn 
W  had  received  as  executor  promts  on  the 
invntmeDt.  Tisch  v.  Rockafellow,  209  Pa. 
4It,  jg  Atl.  806. 

So,  an  executor  does  not  become  liable 
u  s  partner  for  the  debts  of  a  partnership 
nl'hich  his  testator  was  a  mpmber,  created 
iitr  his  death,  merely  because  he  lent 
nowy  to  the  surviving  partner  for  the 
tencGt  of  the  business,  notwithstanding  the 
»ill  of  the  deceased  partner  declared  that 
■wh  business  should  be  continued  by  the 
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for  five  years  after  the  death  of 
either  of  the  members.  Stewart  v.  Robin- 
son, 115  N.  Y.  328,  S  1..R-A.  410,  22  N.  E. 
leo,  183. 

And  where  articles  of  copartnership  pro- 
vide that  the  business  should  be  continued 
by  the  survivor  for  five  years  after  the 
death  of  either,  the  executor  of  one  of 
them,  who  lends  money  to  tbe  survivor  for 
the  benefit  of  the  business,  is  not  liable  as 
a  partner  for  debts  contracted  by  tbe  latter, 
the  estate  embarked  in  the  business  only 
being  liable.     Ibid. 

As  to  tlie  liability  of  a  personal  repre- 
sentative for  debts  contracted  while  carry- 
ing on  a  trade  or  business  in  order  to  wind 
it   up,  see   infra.   III.  c,   4    (c). 

Or  while  carrving  it. on  under  statutorv 
authority,  see,  infra.  III.  o,  5  (b) . 

Or  under  an  order  of  court,  see  infra, 
III.  c,  6   (b). 

As  to  tlie  liability  of  a  guardian  for 
debts  contracted  while  carrying  on  a  busi- 
ness, see  infra,  IV.  c. 

(c)   In  farming  buMneas. 

A  personal  representative  who,  without 
being  empowered  by  will,  works  a  planta- 
tion or  farm  belonging  to  an  estate  loni( 
after  harvesting  the  crops  growing  at  the 
death  of  his  intestate,  becomes  personallv 
liable  for  atl  expenses  Incurred.  Ha  I  lock 
V.  Smith,  60  Conn.  127;  Florsheim  Bros. 
V.  Holt,  32  La.  Ann.  133;  Carroll  v.  David- 
son, 23  La.  Ann.  A2»;  Miltenberger  v.  Tay- 
lor, 23  La.  Ann.  188;  Sparrow's  Succession, 
39  La.  Ann.  696,  2  So.  501;  Jaquett's  Es- 
tate, 13  Lane.  Bar.  13;  Rich  v.  Sowles,  64 
Vt.  408,   15  L.R.A.   860,  23  Atl.  723. 

And  an  administrator  who,  without  an 
order  of  the  court,  but  with  the  concurrence 
of  the  widow  and  majority  of  the  heirs 
continues  a  plantation  business  long  aft^r 
the  crop  thereon  at  the  time  of  the  death 
of  his  intestate  had  been  harvested,  becomes 
personally  liable  for  debts  incurred.  Max- 
well-Yerger  Co.  V.  Rogan,  125  La.  1,  51  So. 
4B. 

So,  an  administrator  who  operates  a  farm 
belonging  to  an  estate  is  personally  liable 
for  a  horse  purchased  by  him  for  use  there- 
on. Rich  v.  Sowies,  64  Vt.  408,  15  L.R.A. 
860,  23  Atl.  723. 

Or  for  a  yoke  of  oxen  purchased,  notwith- 
standing they  were  afterwards  sold  and  the 
proceeds  used  in  the  employment  of  neces- 
sary labor  for  carrying  on  the  farm  busi- 
ness.    Hallook  V.  Smith.  50  Conn.   127. 

As  to  the  liability  of  a  personal  repre- 
sentative for  debts  contracted  while  carry- 
ing on  a  farming  businexa  in  order  to  wind 
it  up,  see  infra,  IIL  c,  4  (c). 

Or  while  carrying  on  such  business  under 
statutory  authority,  see  infra.  ITI.  c.  fi  (bl 

Or  under  an  order  of  court,  sec  infra,  HI. 
c,  6   (bl. 

As  to  the  liability  of  a  guardian  for  debts 
so  contracted,  sec  infra,  IV.  c. 

As  to  the  payment  from  an  estate  of  the 
expenses   incurred   by   an   administrator   in 
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carrying  on  a,  farming  btuiness  without  aa- 
thorit7,  see  infra,  V.  i,  2. 

Ab  to  tbe  right  of  a  peraonal  represent- 
ative to  inilemDit7  from  an  estate  for  lia- 
bility incurred  while  eanring  on  a  trade 
or  busioeu  without  authorftj,  tee  infra,  VI. 

fdj  By  txeoutor  d«  »on  tort  in  oarry- 


Ad  adminiBtrator  ds  *on  tort  who  eon- 
tinuea  a  banking  buBinese  of  a  decedent  is 
personallj  liable  on  certificatea  of  depoait 
iSEued  by  him.  Kellej  v.  Kelley,  84  Fed. 
420. 

And  a  parent  who  took  posseBHion  of  and 
conducted  a  buainew  belonging  to  hia  de- 
ceased  Bon  for  a  year  before  becoming  ad- 
ministrator of  his  estate  will  not  be  allowed 
an  accounting  for  money  advanced  by  him 
for  the  purchase  of  goods  for  such  business; 
"although,"  said  tbe  court,  "had  the  estate 
been  benefited  by  it,  the  administrator 
would  be  allowed  therefor."  McKea  v.  Uob- 
ley,  3  S.  C.  242. 

8.  UdMUty  for  rental  or  value  of  prop- 
erty embarked  or  used  in  ttuatnaaai 
tntereat;  profits. 

An  administrator  U  not  answerable  to 
those  beoeflcially  interested  in  an  estate  for 
tbe  net  profits  of  a  trade  or  business  car- 
ried on  b;  him,  when  done  with  their  tacit 
consent.     French  t.  Davis,  38  Miss.  107. 

But  interest  will  be  charged  a  testamen- 
tary trustee  on  loBses  sustained  where  he 
left  funds  of  an  estate  in  a  partnership 
business  in  which  his  testator  was  inter- 
ested, instead  of  withdrawing  them  and  in- 
Testing  them  as  the  testator  directed.  Wil- 
merding  t.  McKesson,  103  N.  Y.  329,  S  N.  E. 
86S. 

Bo,  an  executor  te  whom  a  business  was 
deyised  subject  to  the  payment  of  the  debts 
of  the  testator  in  the  event  of  the  balance 
of  the  estate  proving  insufficient,  who  took 
poHsession  of  tbe  business  and  carried  it  on 
for  hiB  own  benefit,  will  be  required,  upon 
a  deficiency  of  assets,  to  account  for  the 
property  embarked  in  such  business,  or  its 
value,  including  the  good  will  and  interest, 
as  well  as  for  the  rental  of  the  premises 
in  which  tbe  business  was  carried  on,  which 
belonged  to  the  estate.  Se  Van  Houten, 
18  App.  Div.  301,  4B  N.  Y.  Bupp.  190. 

And  an  executor  or  administrater  who 
carries  on  a  trade  or  business  on  behalf  of 
an  estate  without  being  empowered  to  do 
BO  by  will  is  answerable  to  those  beneficially 
interested  in  the  estate  for  tbe  value  of  the 
asaete  employed  in  the  business,  together 
with  interest  thereon.  Steele  v.  Knox,  10 
Ala.  BOS;  Campbell  t.  Faxon,  73  Kan.  876, 
6  L.R.A.(N.S.)  1008,  86  Pac.  760;  Gilligan 
T.  Daly,  —  N.  J.  Eq.  — ,  80  Atl.  984;  Re 
United  States  Mortg.  t  T.  Co.  114  App. 
Div.  632,  100  N.  Y.  Supp.  12;  RobinctVs 
Appeal,  38  Pa.  174;  McDonald  v,  Richard- 
son, 6  Jur.  N.  8.  0,  1  Giff.  81 ;  Heatheote  v. 
Hulme,  1  Jac  ft  W.  122,  20  Revised  Rep. 


tamentary  trustee,  who  continues  a  bnaiussa 
without  t«st8mentary  authority.  Be  Unit- 
ed States  Mortg.  ft  T.  Co.  114  App.  Div. 
532,   100  N.   Y.   Supp.   12. 

And  an  administrator  will  be  held  an- 
swerable for  the  value  of  a  business,  as  well 
as  the  profits,  which  he  carried  on  under 
an  order  of  a  court,  where  he  sold  it  to  a 
oorporation  of  which  he  was  the  largeat 
stockholder,  paying  the  legatees  therefor 
in  the  worthless  stock  thereof.  Roberta  t. 
Weimer,  227  111.  138,  81  N.  B.  40. 

And  an  executor  to  whom  property  whs 
devised  in  trust,  who  carries  on  a  buBinoaa 
for  the  period  prescribed  by  will,  at  a  loas, 
is  answerable  for  the  profita  of  the  busineaa, 
or,  at  the  election  of  thoee  interested  in 
the  estate,  for  interest  on  the  sum  em- 
barked therein.  Docker  v.  Somes,  2  Myl.  & 
K.  ees,  3  L.  J.  Ch.  N.  S.  200. 

And,  when  moved  by  special  circuna- 
stances,  annual  rests  will  be  made.    Ibid. 

Or,  at  the  election  of  those  beneficially 
interested  in  an  estate,  a  personal  represeDt- 
ative  who  carries  on  a  trade  or  busineM 
on  behalf  of  an  estate  may  be  charged  with 
the  net  profite  of  the  buHiness.  Steele  T. 
Enoz,  10  Ala.  608;  McCraeliss  v.  Hiukle, 
17  Ala.  4G9;  Harrison  v.  Harrison,  30  Al«. 
4SSi  Hinson  v.  Williamson,  74  Ala.  180; 
French  v.  Davis,  38'  Miss.  167;  Merchant 
V.  Combaek,  41  N.  J.  Eq.  349,  7  Atl.  633,  af- 
firming 39  N.  J.  Eq.  606;  Gilligan  v.  Daly, 
—  N.  J.  Eq.  — .  80  Atl.  9B4;  Re  Suess,  37 
Misc.  4eg,  7S  N.  Y.  Supp.  93S;  Robinett'a 
Appeal,  38  Pa.  174;  Halloway'a  Estate,  13 
Phila.  317;  HuBon  v.  Wallace,  1  Rich.  Eq. 

And  an  administratrix  who  permite  her 
husband  to  continue  a  business  belonging 
to  an  intestate  Is  liable  for  tbe  net  profita 
thereof.  Re  Suess,  37  Misc.  469,  76  N.  Y. 
Supp.  938. 

While  other  cases  say  he  shall  be  charged 

:th  the  "profits"  of  the  business.  Re  Rose, 
Cal.  166,  22  Pac.  86 ;  Re  McOovern,  118 
Y.  Supp,  378;  MuuEor's  Estate,  4  Misc. 
374,  26  N.  Y.  Supp.  81B;  Re  Maloney,  233 
?a.  ei4,  82  Atl.  968;  Oram's  EsUte,  9 
Phila.  358;  Nivens  v.  Nivens,  66  C.  C.  A, 
14fi,  133  Fed.  39;  Heatheote  v.  Hulme,  1 
Jac.  ft  W.  122,  20  Revised  Rep.  24S;  Palmer 
V.  Mitehell.  2  Myl.  ft  K-  672,  note;  Mc- 
Donald V.  Richardson,  6  Jur.  N.  S.  B,  1 
Giff.  81. 

Tims,  an  executor  is  liable  for  profits 
where  he  continues  a  partnersbip  busineas 
of  which  the  testator  was  a  member,  until 
tbe  expiration  of  the  term  fixed  by  the  ar- 
ticles of  copartnership.  Re  Maloney,  233 
Pa.  614,  62  Atl.  968. 

And  in  Re  United  States  Mortg.  ft  T. 
Co.  114  App.  Div.  632,  lOO  N.  Y.  Supp.  12, 
it  was  held  that  a  testamentary  trustee  who 
carried  on  a  business  without  authority 
was  answerable  for  the  profits. 

So,  in  Walker  r.  Woodward,  1  Rusa.  Ch. 
107,  26  Revised  Rep.  9,  an  administrator 
who  carried  on  decedent's  farm  waa 
charged  with  the  profite  therefrom,  With 
interest  at  annual  reste,  where  he  did  not 
keep  an  account  of  the  buaineaa. 
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And  mn  kdminiatrstor  who  ifbrries  on  • 
tnde  or  btuiaew  at  a  profit  will  be  charged 
tlierevith,  leu  the  reaeoDable  eipenseB  of 
tLi  butineu.  RobineU'a  Appeal,  36  Pi.  174. 
Bat  >n  adminiitrator  who  carried  on  a 
blukimithing  buameBB  pending  the  settle- 
ment of  an  eetate  ii  not  anewerable  for  the 
proflta  thereof  to  one  to  whom  a  subee- 
qoentlj  dJMOTered  will  devised  such  busi- 
KH.  FlamUgao'a  Estate,  2S  Fa.  Super. 
Ct  487. 

And  the  net  profita  of  a  buainesa  will  not 
be  charged  an  administrator  who  carriea  on 
1  biuineH  at  a  loan,  in  order  to  dose  it  out. 
Se  Sharp,  6  Dem.  E16. 

Bnt  where  an  executor,  who  waa  inTeated 
with  absolute  discretion  to  poatpone  the 
nle  of  the  property  of  en  estate,  for  twen- 
tj-two  jears  paid  to  a  life  tenant  the  in- 
ttnoe  from  a  businesa  carried  on  by  him,  as 
directed  by  will,  he  ia  not  answerable  to  a 
rmote  legatee  for  the  profits  of  such  busi- 
aeu.  Be  Crowther  [16S6]  S  Ch.  66,  64  L. 
J.  Ch.  K.  S.  GST,  13  Reports,  466,  72  L.  T. 
K.  S.  762,  43  Weeli.  Sep.  671. 

When  an  administrator  is  chargeable 
with  the  profits  of  a  biuinesB,  in  establish- 
ing them,  onlj  those  reaalting  from  the  cap- 
Itil  of  the  estate  should  be  included,  due  al- 
iDKinte  being  made  for  the  buaineas  sliill 
d  the  administrator  in  earyinK  on  the  busi- 
MM.  Gilligan  t.  Daly,  —  N.  J.  Eq.  — , 
80  AtL  094. 

Where  a  farming  business  was  carried  on 
'tthont  authoring  the  beneficiaries  ma;, 
after  deducting  the  expense  of  the  business, 
tlwt  to  charge  the  a^inistrator  with  the 
)iin  of  a  sU-ve  belonging  to  the  eetate, 
vhiFh  he  employed  thereon.  McCreeliu  t. 
Hickle,  17  Ala-  459. 

And  where  a  plantation  was  operated 
■itbont  authority,  the  beneflciaries  may 
tint  to  charge  the  administrator  with  the 
natal  thereof,  or  the  proflte;  and  if  the  lat- 
ter »re  taken,  the  administrator  is  entitled 
to  ■  deduction  for  his  reasonable  expeiises 
of  carrying  on  the  bnaineu.  Hinsoa  t. 
VilliusBon,  74  Ala.  180. 

Cirnmstancea  may  arise  which  will  jna- 
lifr  taking  proflte  lor  one  period  and  In- 
InWt  for  another.  But  notice  of  the  diso- 
lotion  of  a  partnership,  unaccompanied 
br  s  settlement  of  the  accounte  or  a  trans- 
nr  of  the  proper^,  is  not  aufficienL  Heath- 
wte  ».  Hulme,  1  Jac.  k  W.  122,  20  Be- 
nwd  Rep.  24  S. 

Where  proflte  of  a  buaineas  are  claimed, 
bnrden  of  showing  there  were  any  reate  up- 
n  the  claimants.  Re  Suesa,  37  Miac  459, 
Is  N.  T.  Supp.  838  i  Munwr'a  Eatate,  4 
UiK.  374,  2G  N.  T.  Supp.  818;  Re  United 
GUIfs  Uortg.  k  T.  Co.  114  App.  DIt.  632, 
IDO  N.  T.  Snpp.  12. 

And  the  burden  rests  on  the  claimante  to 
■^<nr  that  greater  proSte  were  earned  than 
uomnted  for  1^  the  personal  representa- 
tin.  Re  Peek,  79  Aftp.  Div.  296,  SO  N.  Y. 
Sd^  7E,  affirmed  without  opinion  in  177 
S.  f.  838,  SO  N.  E-  IIBB. 

Where  an  executor  or  administrator  with- 
"A  sathority  cairiea  on  a  farming  business 
'>elMKi)V  to  an  estate,  he  may  be  charged, 
W  L3jL(N'.S.} 


at  the  option  of  those  beneficially  interest- 
ed in  the  eaUte,  with  the  rental  of  the 
property  used  by  him  in  the  buainssa.  Har- 
rison T.  Harrison,  39  Ala.  4S0;  Binson  T. 
Williamson,  74  Ala.  180;  Sparrow's  Succes- 
sion, 3S  La.  Ann.  696,  2  So.  601. 

An  administrator  who,  without  author- 
ity, continues  planting  operations  for  sev- 
eral  yeara,  without  attempting  to  lease  tlie 
plantation,  becomes  liable  for  the  rental 
value  thereof  during  such  time.  Sparrow's 
Succession,  SB  La.  Ann.  696,  2  So.  501. 

So,  an  administrator  ia  answerable,  at 
the  election  of  the  beneficiaries,  either  for 
the  proflte  or  the  rental  of  a  plantation 
belonging  to  a  decedent,  which  he  carried 
on  without  having  obteined  an  order  from 
the  court,  as  the  statute  required.  Steele 
V.  Knox,  10  Ala.  608. 

And  an  administrator  de  ionit  non  who 
continues  the  plantation  business  of  an  in- 
testete  is  personally  answerable  to  distrib- 
utees for  the  net  profits  or  the  rent  of  the 
property  employed,  with  interest,  Hinaon 
V.  Williamson,  74  Ala.  180. 

So,  an  administrator  who  keeps  an  estate 
together  without  an  order  of  court,  as  re- 
quired by  stetute,  and  works  a  plantation 
belonging  to  an  estete  for  a  number  of 
years,  ia  liable,  at  the  election  of  the  dia- 
tribntees,  either  for  the  rental  of  the  land 
and  hire  of  the  slaves  of  the  estate,  em- 
ployed thereon,  and  interest,  or  they  may 
take  the  net  proceeds  of  the  crops  raised. 
Harrison  V.  Harrison,  39  Ala.  489. 

Or,  he  may  tie  charged,  at  the  election  of 
those  interested  in  the  eatete,  with  the 
value  of  the  services  of  slaves  belonging  to 
the  estete,  which  he  employed  in  working 
the  plantetion.  Ibid;  McCreelias  v.  Hin- 
kle,  17  Ala.  469.  - 

So,  an  executor  who,  without  anthori^, 
keeps  an  eatete  together  and  works  a  plan- 
tetion of  the  decedent,  is  liable,  at  the 
election  of  the  distribut«ea,  for  the  cropa 
raised  thereon,  or  for  the  hire  of  the  slaves 
of  the  eatete  employed  thereon.  Billingslea 
r.  Young,  33  Miss.  96. 

And  after  the  death  of  a  widow,  who,  aa 
administratrix  of  her  husband's  estate, 
formed  a  copartnership  with  the  children  of 
full  age  and  others,  and  employed  the  slaves 
of  the  estate  in  working  a  plantetion,  the 
minor  heirs  may  recover  from  the  surviTing 
partners  for  IJie  services  of  the  alavea. 
Cuille  V.  Qassen,  14  La.  Ann.  S. 

But  an  administrator  who  Improperly 
carried  on  a  farming  buaineas,  upon  being 
charged  by  the  distributees  with  the  hire 
of  slaves  belonging  to  the  eatete,  which  he 
worked  on  the  farm,  will  be  allowed  com- 

Cenaation  for  caring  for  those  who  were 
elplesa.  Steele  v.  Knox,  10  Ala.  608. 
And  an  administrator  will  be  charged 
with  the  value  of  the  services  of  domeatic 
animala  belonging  to  the  eatete,  which  he 
employed  on  auch  plantation.  Harrison  v. 
Harrison,  aupra. 

So,  in  HuBon  t.  Wallace,  1  Rich.  Eq,  1, 
an  administrator  who  re-chartered  a  ferrr 
belonging  to  his  intestate  was  cliarged  wiu 
the  rents  and  proflte  theroof. 
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While  the  personal  representative  may,  at 
the  election  of  thoae  interested  in  tlie  estate, 
be  charged  with  eitlier  Buch  rental  or  tlie 
net  profits  realited  by.  him.  they  cannot 
have  both.  McCreeliss  t.  Hinkle,  17  AU. 
459. 

As  to  the  liability  of  a  guardian  for  the 
profits  of  a  business  or  rental  of  the  prop- 
erty employed  therein,  see  infra,  IV.  d. 


(a)  In  general. 

Ah  to  the  allowance  from  an  estate  of 
the  expenses  incurred  by  a  personal  repre- 
sentative while  winding  up  a  trade  or  busi- 
nesfl,  see  infra,  V.  f,  3. 

An  administrator  is  not  anHwerable  for 
the  net  profits  of  a  business  which  he  car- 
ried on  at  a  loss,  in  order  to  wind  it  up. 
Re  Sharp,  6  Bern.  616. 

(b)  For  laeeea  auataiited. 

Losses  sustained  as  a  result  of  a  personal 
representative's  continuing  a  mercantile 
business  in  order  to  dispose  of  it  will  not 
fall  upon  him.  Merritt  v.  Merritt,  62  Mo. 
150;  Re  Semple,  189  Pa.  385,  42  Atl.  28, 
reversing  28  Pittsb.  L.  J.  N.  R.  431;  Orne's 
Estate,  7  Pa.  Dist.  R.  3.17:  Greiner'e  Es- 
tate. 14  Pa.  Dist.  R.  348;  Wright  v.  Beatty. 
2  Alberta  L.  Rep.  89;  Garrett  v.  Noble,  6 
Sim.  604.  3  L.  J.  Ch.  N.  S.  150. 

This  doctrine  has  been  applied  where  an 
executor,  to  whom  was  bec|ueat)ied  a  half 
interest  in  personal  property  used  in  a 
hotel  busineoR,  without  an  order  of  the 
court,   in  good  faith,   carried 


i  for  a 


.  be  sold  to  advantage, 
liaving  been  a  losing  one  during;  the  lifetime 
of  the  testator.  Merritt  v.  Merritt,  62  Mo. 
150. 

And  It  has  been  applied  where  a  personal 
representative  at  a  loss  conducted  a  hotel 
business  in  order  to  alfect  a  sale  and  pre. 
serve  its  lease,  continually  advertising  it 
for  sale,  since  the  loss  will  be  considered  an 
expense  of  administration,  even  aj^ainst 
creditors  of  the  testator  who  assented  to 
and  acquiesced  in  the  conduct  of  the  exec- 
utor. Wright  V.  Beatty,  2  Alberta  L.  Rep. 
89. 

So,  it  has  been  applied  where  an  adminis. 
trator,  in  the  exercise  of  that  degree  of  care 
and  caution  that  a  prudent  man  would  have 
employed,  continued  a  manufacturing  busi- 
ness for  about  six  months  during  a  period 
not  propitious  for  a  sale,  and  then  dis- 
posed of  it  for  less  than  its  inventory  value. 
Orne's  Estate.  7  Pa.  Dist.  R.  337. 

And  an  administrator  who,  in  good  faith, 
continued  a  business  belonging  to  an  estate, 
continually  advertiuing  it  for  sale,  will  not 
be  charged  with  a  loss  resulting  therefrom. 
Greiner's  Estate,  14  Pa.  Dist.  R.  348. 

So,  executors  are  not  answerable  for  a 
loss  sustained  by  the  operation  for  a  year 
of  a  business  beionjting  to  an  estate,  where 
it  was  impossible  to  sell  it  sooner,  and 
[0  L.R.A.(N.S.) 


they  acted'in  good  faith,  under  a  direction 
of  the  will  to  collect  the  personal  property 
of  the  testator  with  all  convenient  speed. 
Garrett  v.  Nobla,  8  Sim.  604,  3  L.  J.  Ch. 
N,  S.  159. 

And  an  administrator  is  not  answerable 
for  a  loss,  where  he  carried  on  a  business 
for  several  years,  paying  from  tlie  proceeds' 
about  a  quarter  of  a  million  dollars  in 
debts  of  the  decedent,  and  afterwards  sell- 
ing the  business  for  $48,000  less  than  its 
appraised  value,  it  appearing  tliat  the  stock 
was  old,  and  that  the  administrator  tried  re- 
peatedly to  sell  it,  and  also  that  it  would 
have  been  impossible  to  obtain  a  better 
price  than  he  did.  Re  Semple,  18S  Pa.  38.';, 
42  Atl.  28,  reversing  28  Pittsb.  L.  J.  N.  8. 
431. 

So,  an  executor  is  not  answerable  for  a 
loss  where,  in  good  faith,  he  continued  a 
hoarding  school,  which  the  testator  had  car- 
ried on  for  many  years,  for  the  balance  of 
the  term  in  which  the  testator  died,  where 
there  were  manv  contracts  for  tuition  for 
the  full  term.  Re  Benedict,  13  Abb.  N.  C. 
G7,  1  Dem.  547. 

An  executor  who.  without  testamentary 
authority,  continued  in  good  faith,  for  three 
years,  in  order  to  wind  it  up,  a  businesa 
which  required  skill  and  judgment  in  ita 
management,  and  from  the  proceeds  he  paid 
all  of  the  testator's  debts,  will  not  be 
charged  with  the  difference  between  the  ap- 
praised value  of  tlie  business  and  the  price 
he  obtained  therefor,  wliere  an  immediate 
sale  would  have  resulted  in  a  heavy  loss. 
Bowker's  Estate,  12  Phila.  83. 

So,  an  administrator  who.  in  good  faith, 
carried  on  a  business,  continually  advertis- 
ing it  for  sale,  will  not  be  charged  with  a 
resulting  loss,  Greiraer's  Estate,  14  Pa. 
Dist.   R.    348. 

As  to  the  right  of  a  personal  representa- 
tive to  indemnity  from  an  estate  for  losses 
sustained'  while  carrying  on  a  trade  or 
business  without  authoritv,  in  order  to 
wind  it  up,  see  Wright  v.  Beatty,  infra,  VI. 

(c)  For  debts  contracted. 

As  to  the  allowance  as  cost  of  administra- 
tion of  expenses  incurred  by  personal  repre- 
sentative  in  winding  up  a  trade  or  business, 
see  .infra,  V.  f,  3, 

Or  when  done  under  statute,  see  infra, 
V.  t.  5. 

And  when  done  under  an  order  of  court, 
see  infra,  V.  f,  6. 

Within  reasonable  limits,  the  personal 
representative  may,  if  for  the  best  inter- 
ests of  the  estate',  purchase  goods  to  re- 
plenish the  stock  and  incur  liabilities  with- 
out incurring  individual  responsibility 
therefor.     Re  Sharp,  5  Dem.  516. 

But  for  a  case  holding  the  contrary,  see 
Re  Osburn.  infra.  III.  c,  5    (b). 

8,  L.iablHtij  ichcn  acting  tinder  statute. 

(a)  For  loiigeK  Huntahted. 

A  personal  representative  who  worka  a 
farm    belonging   to   bis   decedent   under    a 
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sUtutorj  proviaioD  permitting  it  is  not 
aoivterable  fur  s  loss  sustained,  unlea'a  the 
result  of  his  own  inisina.nagement  or  negli- 
feaix.  Harding  T.  Evana,  3  Fort.  {Ala.) 
iil.  Z9  Am.  Dec,  255;   Tajloe  v.  Bush,  75 


£3  S.  E.  500;   Lawton  v.  Fish,  51  Qa.  630. 

And  an  executor   who,   under   a   statute 

permitting  him  to  do  bo,  continued  a  busi- 

nns  beloDging  to  his  testator,  does  not 
Imnnie  liable  for  reBulting  losses  unless 
dup  to  a  failure  to  exercise  reasonable  dis- 
tretiop,  notwithstaniiing  the  will  directed 
tliaC  such  buainesa  should  be  closed  imme- 
diltelv  upon  the  death  of  the  testator. 
Ditjef  T.  Kaltej-er,  88  Tex.  554,  5  S.  W.  78. 

But  an  administrator  is  peraonallj  liahle 
for  resulting  lasses  where  lie  carried  on  a 
plantation  business  for  tlic  year  in  which 
hii  intestate  died  without  a  necessary  or- 
itt  from  the  court,  as  required  hy  statute. 
Foullain  v.  Brown,  82  Ga.  412,  9  S.  E. 
1131. 

And  he  will  not  be  answerable  for  losses 
I'jsLiined  as  the  result  of  an  unpropitioua 
MM)n,  where,  without  auch  an  order  of 
court,  a  plantSition  was  cultivated  by  him 
far  the  season  in  which  his  intestate  died. 
UwtoD  T.  Fisb,  51  Ga.  647. 

fb)  For  debta  contracted. 

As  to  the  right  of  a  personal  represen- 
t4tive  to  indemnity  from  an  estate  under 
■uch  circumstances,  see  infra,  VI. 

Notwithstanding  that  an  executor  may, 
by  statute,  where  his  intestate  liics  after 
Juiaary  1st,  cultivate  his  plantation  for 
'b(  current  year,  he  becomes  personally 
\.Mf  for  debts  contracted  in  so  doing. 
'^■eplisns  V.  James,  77  G».  139,  3  S.  E.  160; 
Harding  v.  Evans,  3  Port  {Alt..)  221,  20 
iOL  Dec.  255. 

However,  if  such  indebtedness  was  prop- 
nlt  incurred,  it  may  he  allowed  by  the 
KDrt  against  the  estate,  and  retained  by 
'w  executor,  notwithstanding  the  business 
[Faulted  in  a  loss,  unless  due  to  hie  own 
mismanagement  or  faulL     Ihid. 

But  if  a  personal  representative  contin- 
*«  to  carry  on  a  plantation  after  the  ei- 

C ration  of  the  year  provided  by  statute, 
becomes  personally  liahle  for  all  expenses 
IWeafter  incurred.  Eubank  v.  Clark,  78 
Ml  73;  Johnson  v.  Parnell,  60  Ga.  661; 
SiBK  T.  Johnson.  06  Ga.  407,  23  S.  E.  600. 

Since  a  statute  permitting  the  peraonal 
npresentatire  to  carry  on  the  business  of 
»  decedent  does  not  include  a  partnership 
tn  si  Bess,  the  former  becomes  peraonally 
liiMe  on  a  note  given  by  him  for  purchases 
■Dade  in  behalf  of  such  partnership,  where 
bis  conduct  led  the  payee  to  believe  that 
be  Iras  a  partner.  Alt^elt  v.  Sullivan,  — 
''n.  Civ.  App.  — ,  79  S.  W.  333. 

Sc,  be  may  bind  himaclf  by  paying  in- 
trre»t  on  Bucfa  a  note.  Altgelt  v.  Alamo 
Kat  Bank,  — Tei.  Civ.  App.  — ,  79  S.  W, 

m.  5 

An  administrator  becomes  individually 
l:ih)e   tor    merchandise    purchased    for    a 


trade  or  business  he  ia  closing  up  under  an 
order  of  a  court,  granted  pursuant  to  a  stat' 
ute,  since  his  power  under  such  order  did 
not  extend  to  the  purchasing  of  goods  to  re- 
plenish the  stock.  Re  Oshurn,  Stt  Or.  8,  58 
Pac-  521. 

As  to  the  allowance  as  a  cost  of  adminis- 
tration, from  an  estate,  of  expenses  in- 
'^urred  by  an  administrator  while  carrying 
on  a  trade  or  business  under  atatutory  au- 
thority, see  infra,  V.  f,  6. 

6.  LlabUUy  when  acting  under  order  of 


(a)  For  losses  suntafned. 

It  was  said  in  Merritt  v.  Merritt,  62  Mo. 
150,  that  an  executor  who  carries  on  a  trade 
of  the  testator  by  a  decree  of  a  court  of 
chancery  is  not  answerable  for  losses  bus- 

The  selling  by  an  administrator  of  a 
stock  of  go<3s  at  private  sales  at  retail, 
according  to  the  ordinary  course  of  mer- 
chandising, under  the  orders  of  the  court, 
though  not  a  regular  proceeding  by  taw, 
is  not  fraudulent  per  se,  but  any  resulting 
loss  to  the  estate  will  authorize  an  inquiry 
into  the  bona  fides  of  the  transaction.  Mc- 
Leod  V.  Griffis,  45  Ark,  605. 

(b)  For  debts  contracted. 

It  is  perhaps  intimated  in  Fleming  t. 
Kelly,  18  Colo.  App.  23,  69  Pac.  272,  and 
Carroll  v.  Davidson,  23  I*.  Ann.  428.  that  a 
personal  representative  would  not  be  even 
primarily  personally  liable  for  debts  prop- 
erly contracted  while  carrying  on  a  busi- 
ness under  order  of  the  court,  though  nei- 
ther is  full  authority  to  that  eflect. 

In  Alexander  v.  Herring,  —  Miss,  — ,  55 
So.  360,  it  was  said  that  if  there  was  any 
liability  under  a  contract  made  by  the  ad- 
ministrator while  operating  a  aawmill  un- 
der an  order  of  the  court  which  it  had  no 
power  to  make,  it  was  a  personal  liability, 
and  not  a  liability  of  the  estate. 

As  to  the  allowance  from  an  estate  of  the 
expenses  incurred  by  a  personal  representa- 
tive while  carrying  on  a  trade  or  business 
under  an  order  of  court,  see  infra,  V.  f,  6. 


a.  In  general. 

'  Where,  with  the  consent  of  alt  persons 
interested  in  the  estate,  a  guardian  curried 
on  a  manufacturing  business  lielonginf:  to 
his  ward  at  a  pront,  building  a  necessary 
warelious?  upon  land  belonging  to  the  wife 
of  his  ward,  upon  the  court  refusing  to  al- 
low the  guardian  tlie  cost  thereof,  he  was 
allowed  rent  from  the  estate  for  the  use 
of  the  building.  Murphy  v.  Walker,  131 
Mass.  341. 

b.  For  losses  sustained. 
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eiation,  vbere  bis  conduct  inipoTerUh«d  tbe 
Und.    Willis  v.  Foi,  25  WU.  640. 

So,  the  gu&rdi&n  of  an  iiuaue  p«rBOii, 
baving  do  right  to  cottj  on  »  mercKDtila 
buiiueBS  belonging  to  bia  wtiid,  is  indiTid- 
uftlly  liable  for  all  loases  incurred.  Cor- 
coran T.  Allen,  11  R.  t.  667.  But,  aaid  tha 
court,  bad  the  busineM  been  conducted  at 
a  profit,  undoubtedly  the  ward  irould  not 
have  been  pennitted  to  reap  the  benefit 
without  diicharging  tha  burden. 

o,  For  debta  contracted. 
It  was  held  in  Re  Neaamith,  77  C.  C.  A. 
4D2,  147  Fed.  ISO,  that  conceding,  for  the 
sake  of  the  argument,  that  a  guardian  had 
no  power  to  involve  her  ward'i  estate  in  a 
copartnership,  she  might  become  indiridU' 
ally  liable  as  a  partner  for  the  debti  of  the 

8o,    the   conservator    of   an    inconipetent 

Krson,  having  no  authority  to  purchase  a 
sinesB  for  the  benefit  of  his  ward,  is  indi- 
vidually liable  for  money  expended  by  liim 
for  that  purpose.  Church  v.  Roeenstein, 
8fi  Conn.  279,  82  Atl.  EOS. 

And  debta  contracted  by  a  guardian  while 
carrying  on  a  trade  or  businesE  on  behalf 
of  his  ward,  without  authority  bo  to  do,  are 
binding  upon  the  former  individually,  and 
not  upon  the  estate  of  tbe  ward.  Warren 
V.  Union  Bank,  157  N.  Y.  259,  43  L.R.A. 
268,  6B  Am.  St.  Rep.  777,  51  N.  B.  1030, 
reversing  28  App.  Div.  7,  SI  N.  T.  Bupp. 
27. 

But  the  committee  of  a  lunatic,  when 
authorized  by  the  court  to  carry  on  the 
latter's  business,  is  not  personally  liable  for 
supplies  purchased,  which  were  not  charged 
to  the  committee,  but  in  the  name  under 
which  the  lunatic  did  business,  it  not  ap- 
pearing that  credit  was  given  to  the  com- 
mittee, or  that  he  made  any  false  re^re- 
.  sentations  as  to  the  position  he  occupied. 
Isaacs  V.  Chinery,  74  L.  T.  N.  S.  320. 

As  to  the  allowance  from  an  estate  of  the 
expenses  incurred  by  a  fpiardian  while  car- 
rying on  a  trade  or  business  for  bia  ward's 
benefit,  see  infra,  V.  f,  4. 


A  guardian  who  works  a  farm  belonging 
to  his  ward  without  obtaining  a  necessary 
order  from  the  court  under  a  statute  per- 
mitting it,  and  who  appropriates  the  pro- 
ceeds to  his  own  uses,  is  liable  to  the  ward 
for  tbe  reasonable  rental  of  the  land.  Par- 
lin  V.  Webster,  17  Tei.  Civ.  App.  631,  43 
S.  W.  56S. 

Where  an  executor  and  the  guardian  of 
minor  heirs,  after  the  expiration  of  a  part- 
nersbip  In  which  the  testator  was  a  part- 
ner, in  accordance  with  the  stipulation  of 
the  articles  of  partnership,  continue  the 
property  of  the  estate  therein,  the  executor 
IS  anawerable  to  the  heirs  for  tbe  profits 
thereof.  Wedderbum  v,  Wedderbum,  2 
49  Ii.R.A.(N.8.) 


r.  lAabOUv  of  estate  far  debta  ootc 
traoted  and  expenaes  Incurred  hy  per- 
gonal reprBsenUittve  or  tetAamBKtary 
truatae  in  oarryitm  on  bu«<neaa. 


■  that  <n  ortteles 


1.  lAabOMy  of  genanU  ««a«C«  of  aatatm. 

A  mere  testamentary  direction  to  an  ex- 
ecutor to  continue  a  boainess  belonging  to 
his  tes^tor  is  insufficient  to  bind  the  gen- 
eral assets  of  his  estate  for  trade  debts  con- 
tracted by  the  former.  Altheimer  v.  Hunt- 
er, 56  Ark.  159,  19  S.  W.  4SS;  Fridenburv 
V.  Wilson,  20  Fla.  369;  Delaware,  L.  ft  W. 
R.  Co.  V.  Gilbert,  44  Hun,  201,  rehearing 
denied  in  46  Hun,  689,  affirmed  without 
opinion  in  112  N.  Y.  673,  20  N.  E.  41S; 
Willis  V.  Sharp,  113  N.  Y.  686,  4  L.ILA. 
493,   21   N.   E.   706. 

Tha  creditors  in  such  case  can  only  pur- 
sue the  assets  embarked  in  the  trade  at  th« 
death   of   the   testatrix.      Willi*   v.   Sharp, 

Thus,  executors  who  carry  on  a  busineaa 
by  direction  of  a  will  cannot  bind  the  eotata 
For  money  lent  them  for  use  therein  by  a^ 
delivery  of  the  title  deeds  to  realty  not  osed 
in  such  business.  M'Neillie  v.  Acten,  4 
DeG.  M.  k  O.  744,  23  L.  J.  Ch.  H.  S.  11, 
17  Jur.  1041,  2  Eq.  Rep.  21. 

But  such  mortgage  will  be  valid  aa  to  tbe 
Interest  in  tbe  realty  belonging  to  one  of 
the  executors.     Ibid. 

An  executor,  although  directed  by  will  to   - 
continue  a  business  of  the  testator,  cannot 
charge  tbe  trust  estate  for  debt*  created  by 
him,  unless  express  power  to  do  so  is  con- 


And  directions  te  an  executor  te  carry  on 
a  trade  belonging  te  the  testator  do  not 
authorize  the  embarking  therein  of  addi- 
tional property  of  the  estate.  M^eillie  v. 
Acten,  supra. 

So,  a  testamentary  direction  to  continue 
an  interest  of  a  testator  in  a  partnership 
will  not  permit  the  investment  by  an  ex- 
ecutor of  other  funds  of  tbe  eetete  therein. 
Smith  V.  Ayer,  101  U.  S.  320,  26  L.  ed.  86fi. 

So,  tbe  fact  that  executors  delay  the 
disposal  of  a  testator's  interest  in  a  part- 
nersbip  does  not  warrant  an  inference  of  an 
election  by  them  to  continue  the  estate  in 
trade,  as  the  will  permitted  them  to  do,  so 
as  to  make  tbe  testator's  estate  liable  for 
partnership  debts  subsequently  contracted. 
Baron  v.  Pomeroy,  104  Kbss.  677. 

While  an  executor  who  was  empowered 
by  will  to  conduct  a  business  until  a  desig- 
nated person  arrived  at  a  certain  age  might, 
during  such  period,  bind  the  estate  for 
money  borrowed  for  use  in  tte  business,  he 
could  not  do  so  thereafter,  since  his  rirbt 
when 


to  carry 


1  the  buainess  terminated  i 


lUl. 
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the  former  became  of  age.  CrtxAe  t.  Hume, 
139  Kt.  834,  109  S.  W.  3fl'l. 

And  the  general  aasets  of  an  estate  are 
Bot  liable  for  debts  contracted  hj  an  ei- 
eealor  while  carrying  on  a  buainesa  pursu- 
tut  to  a  testamentary  direction  to  conduct 
■otDe  legitimate  bUHinesH  for  the  benefit  of 
[be  testator's  son.  Re  Sharp,  5  Dem.  516. 
But  the  rule  uustained  by  the  weight  of 
Mithoritr  is  that  tbe  general  assets  of  an 
estate  will  be  subject  to  the  payment  of 
debts  contracted  by  an  administrator  while 
tarrying  on  a  buainesa  in  behalf  of  an  es- 
tate, pursuant  to  a  teatainentary  direction, 
Khere  the  will  shows  clearly  and  unequivo- 
tslly  that  it  was  the  intention  of  the  testa- 
tor that  bis  general  assets  ahould  be  bound 
tberefor.  Dimmock  v.  Dlmnioek,  62  L.  T. 
K.  S.  494;  Ferris  v.  Van  Ingen,  110  Ga. 
ICffi.  35  S.  E.  347;  Morrow  v.  Morrow,  2 
Tenn.  Ch.  549;  Lambert  v.  Rendle,  3  New 
Reports,  247:  Burwell  v.  Cawood.  3  How. 
572.  11  L.  ed.  383;  Davis  v.  Christian,  16 
Gratt.  11;  Furst  v.  Armstrong,  202  Pa. 
34S,  90  Am.  St.  Rep.  653,  51  Atl.  900; 
n^addelt's  Estate,  106  Pa.  294,  40  Atl.  304; 
Willia  T.  Sharp.  113  N.  Y.  588,  4  L.R.A.  493, 
21  N.  E.  705,  afBrming  43  Hun,  434;  Friden- 
bnrg  V.  Wilson,  20  Fla.  350;  Altheimer  v. 
Hunter.  56  Ark.  159,  10  S.  W,  496;  Cut- 
bush  V.  Cutbush,  '.  B«av.  184,  8  L.  J.  Cb. 
X.  S.  175,  3  Jur.  142. 

Such  a  clear  and  unequivocal  intention 
to  charge  the  general  assets  of  an  estate 
is  shown  by  a  testamentary  direction  to  an 
executor  to  sell  all  of  an  estate  in  order  to 
canr  on  a  trade  or  buBinesi  (Davis  t. 
Christian,  15  Gratt.  11)  ;  or  to  hold  all  of 
1  testator's  property  in  truat,  in  order  to 
apply  the  income  to  the  support  and  edu- 
cation of  his  children,  and  also  to  carry  on 
lome  lef;itiibate  business  for  their  benefit, 
with  power  to  sell  or  make  such  other  dis- 
poeition  of  the  real  and  personal  property 
as  the  s*fe  conduct  of  tbe  busineaa  should 
roiuire  (Willis  v.  Sharp,  113  N.  Y.  688, 
4  L.R.A.  403,  Zl  N.  £.  706,  afarmiDg  43 
Han,  434). 

And  a  testator's  entire  estat«  will  be 
bnond  for  trade  debts  where  an  executor 
was  given  power  to  conduct  a  business  for 
■uch  time  as  he  might  deem  fit.  Furst  v. 
.4mistronp.  202  Pa.  348,  90  Am.  St.  Sep. 
«Sa,  51  Atl.  »96. 

And  in  Morrow  v.  Morrow,  2  Tenn.  Ch. 
540.  an  estate  was  held  liable  for  debto  con- 
tncted  by  an  eiecutor  who  conducted  ,a 
tnuLoess  under  the  terms  of  a  will  which 
declared  that  all  of  the  testator's  property 
thould  be  responsible  for  debts  contracted 
bv  his  executor. 

'So,  in  Waddell's  Estate,  109  Pa.  204,  46 
Atl.  304,  it  was  held  tliat  au  executor 
mi){ht  embark  the  general  ax  seta  in  a  busi- 
11T9.  where  he  was  directed  by  will  to  con- 
tinue a  testator's  trade  of  business  iiiter- 
nts  until  they  could  be  sold  to  advanti^, 
in  the  same  manner  aa  the  testator  might 
do  if  living  and  managing  the  business. 

So,  the   whole  of  an  estate  is  bound  by 
dfbts  contracted  by  an  executor, 
the   testator's    surviving    partner, 
«  L.R.A.(N.S.) 


tinuing  a  partnership  business  under  power 
to  continue  such  business,  make  sales,  pur- 
chase goods,  negotiate  loana,  employ  laboi', 
renew  and  extend  existing  commercial  ob- 
ligations, make  notes  and  contracts,  and  ti> 
do  and  perform  all  other  acts  necessary  to 
the  successful  conduct  tliereof.  Ferris  v. 
Van  Ingen,  110  Ga.  102.  35  S.  E.  347. 

And  it  was  held  in  Blodgett  v.  American 
Nat.  Bank,  49  Conn.  9,  that  the  general  as- 
sets of  an  estate  were  hound  by  trade  debts 
contracted  after  the  death  of  the  testator  by 
hia  executor,  who  waa  his  surviving  part- 
ner, and  who  carried  on  the  partnersliip 
business  under  the  provisions  of  the  articles 
of  partnership  to  the  effect  that  the  business 
should  not  be  dissolved  on  tbe  testator's 
death,  but  that  his  executor  should  con- 
tinue it  and  act  in  his  stead,  and  perform 
all  of  his  stipulations  contained  in  the  ar- 

And  the  assets  of  an  estate  are  answer- 
able for  debts  contracted  by  an  executor 
while  carrying  on  a  trade  or  business  under 
testamentary  power,  where  the  beneficiaries 
of  the  estate  did  not  object  to  his  conduct. 
Levi's  Estate,  224  Pa.  233,  73  Atl.  334. 

So,  in  Crawford  v.  Hays,  27  Pittab.  L.  J. 
226,  it  waa  held  that  a.  judgment  was 
properly  rendered  i^ainst  an  executor,  who 
carried  on  a  business  by  direction  of  a 
will,  on  a  contract  made  by  him,  pertaining 
to  the  business. 

And  in  BanU  v.  Bantz,  62  Md.  686;  and 
Clapp  V,  CJapp,  10  N,  Y.  S.  R,  733,  it  was 
held  that  the  estate,  and  not  an  executor 
who  carries  on  a  business  by  viitue  of  the 
terms  of  a  will,  is  answerable  for  the  trade 
debts  contracted  by  him. 

So,  it  was  held  in  Reakirt  t.  Flanagan, 
6  Fa.  DUt.  R.  402,  that  a  creditor  might 
have  execution  against  an  estate  which  had 
been  benefited  by  goods  sold  an  executi>r, 
who  was  directed  by  will  to  carry  on  a 
business  and  who  was  unable  to  pay  such 
debts. 

And  it  was  held  in  Hanicey  t.  Hammond, 
Buck,  Bankr.  210,  that  if  the  trade  assets 
were  insufficient  to  pay  the  debts  created 
by  an  executor  who  carried  on  a  business 
under  authority  conferred  by  wilt,  they 
were  payable  from  the  general  assets  of  tbe 

It  was  held  in  Laughtin  v.  Lorent,  48 
Pa.  276,  86  Am.  Dec.  692,  that  where  neith- 
er  the  covenants  of  articles  of  copartnership 
nor  the  provisions  of  a  will  permitting  an 
executor  to  continue  a  trade  or  business 
limited  the  fund  to  be  made  liable  for  the 
contracts  of  the  executor  in  carrying  on  the 
business,  the  testator's  general  estate  was 
liable  therefor. 

But  tbe  general  assets  of  an  estate  are 
not  bound  by  trade  debts  contracted  hv  an 
executor  who  carried  on  a  business  under 
a  testamentary  direction  contained  in  the 
will  of  a  married  woman,  to  the  effect  that 
the  executor,  her  husband,  should,  after  her 
death,  continue  a  mercantile  business  be- 
longing  to  her,  so  long  as  he  should  remain 
sober  and  of  i;o'>d  habits,  so  as  properly  to 
conduct  it.  Saperstein  v.  Ullman,  49  App. 
16  -IC 
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Uat, 


DW.  446,  63  N.  T.  Snpp.  626  {two  judgw 
diagenting,  however,  on  the  ground  that  the 

will  was  sufficient  to  render  the  aaseta 
embarked  in  the  business  liable  at  least), 
affirmed  in  168  N.  Y.  636,  61  N.  E.  553, 
Vann,  J.,  dissenting  for  the  same  reason. 

And  an  executor  cannot  tiind  an  estate 
far  supplies  furnished  for  working  a.  plan- 
tation which  he  carried  on  under  testa- 
mentary authority  to  retain  all  of  the  tes- 
tator's property  in  his  hands  until  the  for- 
mer's youngest  child  hecame  of  age,  and  also 
to  cultivate  the  lands  of  the  estate,  and 
to  apply  the  proceeds,  after  the  payment 
of  the  necessary  expenses,  to  the  support 
and  education  of  the  children  of  the  testa- 
tor, and  to  devote  the  surplus  to  the  pur- 
chasing of  negroes  and  other  property,  since 
the  power  conferred  upon  the  executor  justi- 
fied the  use  of  the  income  only  for  the  pur- 
poses specified.  Hagan  v.  Barksdale,  44 
Miss.  ise. 

So,  a  mortgage  cannot  be  enforced  where 
given  by  executors  on  lands  of  their  testa- 
tor, in  order  to  obtain  money  with  which 
to  pay  a  judgment  rendered  against  tliem 
personally  for  goods  purchased  by  tliem 
wl'iln  rarr-'iin  nn  a  business  uhder  testa- 
mentary authority  to  do  ao  as  long  as  they 
.  Biiuu.u  judge  it  best  for  the  estate,  notwith- 
standing the  mortgage  was  authoriied  by 
a  court  of  chancery.  Fridenburg  v.  Wil- 
son, 20  Fla.  3CS. 

And  an  executor  cannot  be  held  liable  in 
his  representative  capacity  tor  coal  fur- 
nished him  for  the  operation  of  a  manufac- 
turing plant  he  managed  under  testamen- 
tary power  to  continue  it  for  ten  years 
from  the  death  of  the  testator,  and  to  use 
the  capital  then  invested  as  well  as  the 
proceeds  and  profits  of  the  business,  since 
no  authority  to  bind  the  general  assets  of 
the  estate  was  thereby  conferred  upon  hitn. 
Delaware,  L.  t  W.  R.  Co.  v.  Gilbert,  44 
Hun,  201,  rehearing  denied  in  46  Hun,  5S!I, 
affirmed  without  opinion  in  112  N,  Y.  673, 
20  N.  E.  418.       . 

Nor  may  a  judgment  for  goods  purchased 
by  an  executor  for  use  in  a  business  carried 
on  by  him  under  the  terras  of  a  will  be 
Tendered  against  him  in  his  representative 
capacity,  under  a  statute  permitting  actions 
to  be  maintained  against  executors  and 
administrators  as  such  except  it  is  sought 
to  charge  tliem  personally,  since  the  exec- 
utor is  personally  liable.     Ibid. 

Nor  are  the  general  assets  of  an  estate 
liable  for  the  payment  of  trade  debts  creat- 
ed by  an  executor  who  was  empowered  by 
will  to  continue  a  partnership  business  after 
the  death  of  the  testator.  Pitkin  v.  Pitkin, 
7  Conn.  307.  18  Am.  Dec.  111. 

And  the  general  assets  of  an  estate  are 
not  bound  by  debts  contracted  by  an  exec- 
utor who  joined  in  the  management  of  a 
partnership  business  with  the  surviving 
partner,  since  testamentary  directions  to 
manage  the  testator's  estate  and  to  convcv 
it  at  discretion,  without  reference  to  such 
partnership,  was  insufficient  to  permit  '■'" 
to  join  in  carrying  on  such  business.  C'ti- 
lens'  Mut.  Ins,  Co.  t.  Ligon,  50  Miss.  305. 
40  L.B.A.(N.S.) 


So,  securities  belonging  to  an  estate  can- 
not be  pledged  by  an  executor  who  was  au- 
thorized by  will  to  retain  the  testator's  in- 
terest in  a  partnership,  for  debts  created 
sulraequent  to  the  death  of  the  testator. 
Smith  V.  Ayer,  101  U.  8,  320,  2S  L.  ed.  956. 

And  directions  in  a  will  to  carry  on  a. 
business  with  the  testator's  surviving  part- 
ner do  not  authorize  the  executor  to  borrow 
money  therefor,  and  mortgage  the  realty 
of  the  estate  to  secure  its  payment.  Smith 
V.  Smith,   13  Grant,  Cli-    (U.  C.)    81. 

As  to  the  liability  of  the  general  assets 
of  an  estate  for  debts  contracted  by  a  per- 
sonal representative  while  carrying  on  a 
trade  or  business  without  testamentary  au- 
thority, see  infra.  V.  b. 

And  as  to  the  liability  of  the  assets  of  an 
estate  where  a  trade  or  business  is  carried 
on  under  a  statutory  power,  or  by  virtue  of 
an  order  of  court,  see  infra,  V,  c,  d,  e; 
or  by  a  guardian,  supra,  IV, 

As  to  the  power  of  a  personal  represent- 
ative to   mortgage  trade   assets,   see  infra. 


A  person  who  extends  credit  to  an  ex- 
ecutor while  carrying  on  a  trade  or  business 
on  behalf  of  an  estate  is  entitled  to  satis- 
faction of  his  claim  from  the  assets  em- 
barked by  the  testator  in  such  trade  or 
business,  which  is  a  remedy  in  addition  to 
the  individual  liability  of  the  executor. 
Altheimer  v.  Hunter,  56  Ark.  169,  19  S.  W. 
496;  Friedenburg  v,  Wilson,  20  Fla,  339; 
Barber  v.  Murphy,  23  Ky.  L.  Rep.  288,  62 
S.  W.  8B4;  Delaware,  L.  4  W,  R.  Co.  T. 
Gilbert,  44  Hun.  201.  rehearing  denied  in 
45  Ilun,  689.  affirmed  without  opinion  in 
112  N.  Y.  673,  20  N.  E.  416;  Boulle  v. 
Tompkins,  6  Pedf.  472;  Re  Hickey,  34  Misc. 
360,  69  N.  Y.  Supp,  844:  Re  Sharp. 
6  Dem.  616;  Froelich  v.  Froelich  Trad- 
ing Co.  120  N.  C.  39,  28  S.  E,  647; 
Wadsworth,  H.  ft  Co,  t.  Arnold,  24  R.  I.  32. 
51  Atl.  1041 ;  Morrow  v.  Morrow,  2  Tenn. 
Ch.  659;  Burwell  v.  Cawood.  2  How.  672, 
11  L,  ed.  383;  Jones  v.  Walker,  103  U-  S. 
444,  26  L,  ed.  404;  Owens  v.  Delamere  L.  R. 
15  Eq.  134,  27  L.  T.  N,  S,  847,  42  L,  J. 
Ch.  N.  S.  232,  21  Week.  Rep.  218;  Thomp- 
son V,  Andrews,  2  L.  J.  Ch.  N.  S.  48,  1  Mvl. 
k  K.  116;  Ex  parts  Richardson,  3  Madd. 
Ch.  138,  Buck,  Bankr.  202.  18  Revised  Rep, 
204;  Ex  parte  Garland,  10  Ves.  Jr.  110,  1 
Smith,  220,  7  Revised  Rep.  352;  Cutbush  v. 
Cutbush,  1  Beav.  184,  8  L.  J.  Ch.  N.  S.  175, 
3  Jut.   142. 

Thus,  it  was  said  in  Willis  t.  Sharp,  113 
N.  Y.  688,  4  L.R,A.  403,  21  N.  E,  705.  af- 
firming 43  Hun,  434,  that  a  testamentary 
power  to  carry  on  a  trade  or  business  be- 
longing to  a  testator,  or  to  continue  his  in- 
terest in  a  firm  of  which  he  was  a.  member, 
without  anvthing  more,  amounts  to  author- 
ity to  do  so  with  the  fund  alreadv  invested 
at  the  time  of  the  death  of  the  testator,  and 
to  subject  such  fund  only,  and  not  the  gen- 
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tnl  4saeta  of  biB  estate,  to  the  hazards  of 
tbe  trade. 

The  eipences  of  cultivating  a  crop  are  a 
charge  apon  the  income  therefrom,  where  an 
executor  carries  on  a  fanning  buBiness  by 
rirtue  of  a  testamentarj  command.  Hardee 
T.  Cheatham,  52  Miss.  41. 

So,  onl;  the  sssetB  embarked  in  the  trade 
.  at  the  testator's  death  are  answerable  for 
trade  debts  contracted  by  an  executor  who 
was  directed  by  will  to  conduct  some  legiti- 
mate biisincBa  for  the  beneflt  of  the  t«i>ta- 
tor's  sons.    Re  Sharp,  6  Dem.  616. 

And  the  assets  embarked  in  a  business 
may  be  bound  by  an  executor  who  was  also 
a  surviving  partner,  for  money  borrowed  for 
use  therein,  where  he  was  empowered  by 
will  to  continue  such  business  not  exceed- 
ing three  jearv,  until  it  could  be  said  to 
advantai^.  Barber  v.  Murphy,  23  Ky.  L. 
Bep.   ZS6,   62   8.   W.   B94. 

So,  it  has  been  held  that  realty  upon 
which  a  business  is  carried  on  under  a 
testamentary  power  may  be  mortgaged  by 
an  enecotor  to  secure  the  payment  of  money 
borrowed  for  use  in  such  business,  since 
such  realtv  is  to  be  regarded  as  a  trade 
BEGet  Deiitt  v.  Kearney,  It.  L.  R.  13  Eq. 
45. 

And  such  a  mortgage  has  been  sustained 
under  testamentary  direction  to  an  executor 
to  carry  on  the  testator's  business,  and  to 
employ  therein  all  the  capital  invested,  and 
to  increase  the  capital,  if  necessary,  as  if  he 
were  sbsolutely  entitled  thereto.  Dimmock 
T.  Dimmock,  52  L.  T.  N.  S.  494. 

So,  a  testamentary  trustee  may  mortgage 
the  realty  upon  which  a  commercial  busi- 
nesa  is  conducted  in  order  to  secure  the  pay- 
Beot  of  money  borrowed  by  him  for  use 
therein,  where  he  was  empowered  by  will  to 
ronduct,  manage,  and  control  the  business 
and  investments  of  an  estate  as  he  might 
see  lit.  Roberts  v.  Hale,  124  Iowa,  2B6,  9» 
K.  W.  1075, 1  Ann.  Caa.  940. 

As  to  the  power  of  a  personal  representa- 
tive to  mortage  the  general  assets  of  an 
estate  to  secure  trads  debts,  see  supra,  V. 
a.  1. 

Where  an  executor,  who  carried  on  a 
bnsineaa  under  the  terms  of  a  will,  gave  a 
Bote  to  one  who  extended  him  credit  ii  " 
name  of  the  concern,  signed  by  him  as  i 
sger,  the  executor,  as  well  as  the  trade 
assets,  is  liable  therefor.  Froelich  v.  Froe- 
lich  Trading  Co.  120  N.  C.  3S,  26  S.  E.  64T. 
But  it  was  held  in  Fairland  v.  Percy 
L.  R.  3  Proh.  A  Div.  217,  32  L.  T.  N.  S. 
405,  44  L.  J.  Prob.  N.  S.  11,  23  Week.  Hep, 
597,  that  a  creditor  must  proceed  against 
to  executor  individuaJly  to  collect  such  a 
trade  debt  before  resorting  to  the  trade 
Usets. 

In  some  cases  it  is  held  that  a  creditor 
must  resort  to  an  equitable  action  in  order 
to  nibject  the  trade  assets  to  the  sati" 
faction  at  an  indebtedness  contracted  by  i 
fuxeutar  who  carries  on  a  business  under 
s  testsmentary  direction.  See  infra,  VII 
As  to  the  liability  of  the  assets  embarked 
b  trade  or  business  for  debts  contracted 
bj  a  personal  representative  while  carrying 
40  L.IUA.{N.S.) 


3.  LlahUlttf  whrre  bualnesa  t»  carried 
bf/  admlntatralor  e.  t.  a,  or  d,  b.  n. 

was  held  on  Schlickman  v.  Citizens' 
Nat.  Bank,  139  Ky.  268,  29  L.H.A.(N.S.) 
264,  129  S.  W.  82.'!,  that  an  administrator 
de  honig  non  could  not  bind  an  estate  for 
money  borrowed  for  use  in  a  business  car- 
"  d  on  by   him  under  power  conferred  on 

executor  to  manage,  without  giving  bond, 

>  testator's  businesa  in  the  same  manner 
if  he  were  living,  and  leaving  to  the 
executor's  discretion  whether  he  should  con- 
tinue the  business. 

But,  on  the  other  hand,  it  was  held  in 
Palmer  v.  Moore,  82  Ga.  177,  14  Am.  St. 
Bep.  147,  B  S.  &.  180,  that  an  estate  could 
be  bound  by  an  administrator  de  bonis  non 
for  necessary  farm  supplies,  where  he 
worked  it  under  power  directing  an  exec- 
utor to  keep  an  estate  together  and  man- 
age it  HO  long  as  profitable  or  advantageous 
to  do  so,  since  by  statute,  an  administrator 
de  bonis  non  was  clothed  with  all  the 
powers  of  an  executor,  excepting  those 
manifestly  arising  from  a  purely  personal 
trust  and  confidence. 

And  in  Brannon  v.  Ober  t  Sons  Co.  106 
Oa.  IBS,  32  S.  E.  16,  it  was  held  that  an 
administrator  d.  i.  n.  was  relieved  from 
personal  liability  for  debts  contracted  while 
conducting  the  testator's  plantation  under 
a  will  providing  that  the  executor  should 
keep  together  his  property  during  the 
widowhood  of  his  wife,  and  purchsse  any 
property  deemed  necessary  for  the  estate. 

In  Fairland  v.  Percy,  snpra,  it  was  held 
that  creditors  must  first  proceed  against  a 
widow,  who  became  administrator  de  bonia 
non  of  her  husband's  estate,  for  the  col- 
lection of  trade  debts  contracted  by  her 
wbile  carrying  on  a  business  under  testa- 
mentary power  conferred  on  the  executor  to 
carry  on  a  business  durinr  the  lifetime  of 
the  testator's  widow,  for  her  benefit. 

6.  When  peraonal  repreaentaUve  W 
guardian  not  empoxoered  to  carry  on 
huaincBa, 

1.  lAabiUty  of  general  aa»et%  of  estate. 
The  general  assets  of  an  estate  are  not 
answerable  for  d(*te  contracted  by  a  per- 
sonal representative  while  carrying  on  a 
trade  or  business  belonging  to  an  estate 
without  authority  to  do  so.  Re  Rose,  80 
Cal.  166,  22  Pac.  86;  Florsheim  Bros.  v. 
Holt,  32  La.  Ann.  133;  Mlltenberger  v. 
Taylor,  23  La.  Ann.  188;  Carroll  \.  David- 
son, 23  La.  Ann.  428;  Frey  v.  Eisenbardt, 
116  Mich.  160,  74  N.  W.  601;  Avery  v. 
Myers,  60  Miss.  367 ;  Hardee  v.  Cheatham, 
.')2  Miss.  41;  Re  United  States  Mortg.  ft 
T.  Co.  114  App.  Div.  532,  100  N.  Y.  Supp. 
12;  Farrelly  v.  Schaettler,  121  App.  Div. 
UTS,  106  N.  Y.  Supp.  446;  Re  Tisdale,  110 
App.  Div.  857,  97  N.  Y.  Supp.  494;  Ro 
Sharp,  5  Dem.  618;  Lucht  v.  Behrens,  28 
Ohio  St  231,  22  Am.  Rep.  378;  Oorr's  Bs- 
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tate,  8  Pa.  Dist.  R.  20S ;  MeMahkn  <r.  Ear- 
bert,  35  Tex.  451 ;  Labouchere  v.  Tupper, 
11  Moore,  P.  C,  C.  IBS,  6  Week.  Rep.  T97, 
Lovell  T.  OibMtn,  19  Grant,  Ch.  (U.  C.) 
280. 

TliuB,  an  executor  who  opera  tea  a  mill 
witliout  being  empowered  by  will  to  do  so 
cannot  bind  tlie  estate  for  permsneat  re- 
pairs and  new  machioerT  necessary  in  order 
to  carry  it  on  at  a  proflt.  Re  Tisdale,  110 
App.  Div.  857,  97  N.  Y.  Eupp.  494. 

So,  the  general  estate  of  a  decedent  is 
not  answerable  for  money  borrowed  by  the 
executor  to  carry  on,  without  authority,  a 
buaineae  belonging  to  it.  Luclit  v.  Behrens, 
28  Qhio  St.  231,  22  Am.  Rep.  378. 

And  the  general  aaseta  of  an  estate  are 
not  answerable  for  expenses  incurred  in 
carrying  on  a  farming  busineas  by  a  per- 
sonal representative,  without  authority. 
Sparrow's  Succession,  3S  La.  Ann.  690,  2 
So.  601;  Floraheim  Bros.  t.  Holt.  32  La. 
Ann.  133;  Hardee  T.  Cheatham,  52  Miss. 
41;  McMfthon  v.  Harbert,  35  Tex.  461. 

So,  an  estate  is  not  bound  by  debts 
created  by  a  partnerBhip  of  which  a  de- 
cedent was  a  member,  where  hia  executor, 
without  authority,  participated  in  the  man- 
agement thereof.  Citizens'  Mut.  Ins.  Co.  v. 
Ligon,  59  Misa.  305;  Avery  y.  Myers,  60 
MisB.   3.67. 

And  an  estate  ia  not  liable  for  money 
ixirrowed  by  an  executor,  who  was  not  em- 
powered to  continue  the  business,  for  the 
benefit  of  a  partnership  of  which  the  testa- 
tor was  a  member.  Johnson  v.  Kellogf;,  26 
N.  Y.  Week.  Dig.  467.  8  N.  Y.  S.  R.  413. 

Bo,  the  request  of  an  executor  that  goods 
be  furnished  a  partnerahip  in  which  his 
testator  waa  a  member  does  not  bind  the 
latter's  eatate,  notwithstanding  the  execu- 
tor promiaed  that  they  should  be  paid  for 
na  soon  aa  the  estate  was  settled.  Richter 
V.  Poppenhauaen,  42  N.  Y.  373,  affirming  57 
Barb.  309. 

And  it  was  held  in  Citizens'  Mut.  Iob. 
Co.  T.  Ligon,  supra,  that  the  interest  of  a 
deceased  partner  in  firm  property  was  not 
liable  for  debts  created  by  an  administrator 
while  carrying  on  such  busineaa. 

So,  debts  contracted  by  a  partnerahip  after 
the  death  of  a  member  are  not  binding  on 
his  estate,  where  the  business  was  carried 
on  without  authority,  jointly  by  bis  exec- 
utor and  the  surviving  partner.  Alsop  t. 
Mather,  8  Conn.  684,  21  Am.  Dec.  703. 

So,  an  executor,  de  nm  tort  who  took 
posaession  of  a  business  belonging  to  a 
deceased  person  and  carried  it  on,  cannot 
bind  the  estate  by  a  lease  made  by  him 
for  a  building  in  which  the  business  was 
conducted.  Grace  v,  Seibert,  235  111,  190, 
22  L.R.A.(N.S.)    301,  86  N.  E.  308. 

And  a  testamentary  trustee  who  was  em- 
powered by  will  to  invest  and  keep  invest- 
ed, in  his  discretion,  a  trust  fund,  by 
purchasing,  opening,  and  operating  a  coal 
mine  commits  a  breach  of  trust;  and  a 
person  who,  with  notice  of  such  perversion 
of  the  trust  fund,  loans  the  former  money 
with  which  to  carry  on  such  businese,  can- 
not recover  from  such  fund.  Butler  T. 
10  L.R.A.(NA) 


Bntler,  164  111.  171,  46  N.  E.  420,  alBrminc 
61  III.  App.  61. 

As  to  the  allowance  as  a  cost  of  adminit* 
tration,  from  an  estate,  of  expenaea  In- 
curred by  a  personal  representative  or 
^ardian  while  carrying  on  a  trade  or  ba>^ 
iness,  see  infra,  V.  I. 


2,  lAablUty  of  a 


8  embarked  in  ^uM- 


Frey  v.  Eiaenhardt,  116  Mich.  160,  74  N. 
W.  601.  The  court  said  that  this  is  so 
even  when  the  executor  or  administrator  is 
authorized  to  carry  on  the  business,  though 
in  that  case  there  was  no  such  authority. 

And  one  wbo  furnished  supplies  to  an 
administrator  so  that  he  was  able  to  sow 
a  crop  upon  a  plantation  belonging  to  an 
estate  may  enforce  a  claim  therefor  on  the 
crop  when  grown,  where  such  business  was 
carried  on  with  the  concurrence  of  the 
widow  of  the  deceased  and  a  majority  of 
heirs  interested  in  the  estate.  Maxwell- 
Yerger  Co.  t.  Rogan,  125  La.  1,  61  Bo.  48. 

Notwithstanding  an  estate  is  not  liable 
for  debts  created  by  an  administrator  in 
conducting  a  business  belonging  to  the  es- 
tate, yet  he  may  pay  them  from  the  income 
thereof,  althongh  he  will  be  answerable  if 
by  so  doing  a  toss  results  to  the  estate. 
Re  Rose,  80  Cal.  166,  22  Pac.  86. 

It  was  held  in  Citizens'  Mut.  Ins.  Co. 
V.  Ligon,  59  Miss.  305,  that  the  trade  assets 
of    a    business    were    not    answerable    for 


1  a  partnerabi 


d  by  ai 


I  without  author- 


Aa  to  the  allowance  as  a  cost  of  adminis- 
tration, from  an  estate,  of  expenses  in- 
curred by  a  personal  representative  or 
guardian  in  carrying  on  a  business,  see 
infra,  V.  f. 


In  Texas,  it  has  been  held  tbat  an  estate 
would  be  liable  for  debts  contracted  by  an 
executor  in  carrying  on  a  business  under 
the  terms  of  a  will,  where  by  statute  an 
executor  or  administrator  is  permitted  to 
continue  a  hue  iness  belonging  to  a  decedent, 
and  bind  the  estate  by  contracts  pertaining 
thereto.  Primm  t.  Mensing  Bros.  14  Tex. 
Civ.  App.  395,  38  S.  W.  382;  McMillan  v. 
Hendricks,  —  Tex.  Civ.  App,  — ,  46  S.  W. 
869. 

So,  the  expense  of  caring  for  and  gather- 
ing a  copy  by  a  peraonal  representative  iB 
by  statute  in  Alalmma  a  charge  upon  the 
general  estate  of  a  decedent  who  dies  after 
the  beginning  of  a  year,  Finckard  t,  Finck- 
ard,  24  Ala.  250. 

And  where  a  statute  permits  an  adminis- 
trator to  procure  indiapenaable  labor  for 
care  of  live  stock  belonging  to  an  estete, 
he  may  bind  the  estate  by  a  contract  for 
their  board  until  the  ensuing  term  of  the 
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probate  court,  and  no  longer,  nnlesa  em- 
powered bj  Euch  court  to  do  so.  f  owell  t. 
Fowetl,  23  Mo.  App.  365. 

So,  dn  estate  may  be  bound  tot  anppliea 
purchased  to  carry  on  a  bUBineas  belonging 
to  it  irbere  a  personal  Tepreaentative  con- 
ducted it  under  a  atatute  permitting  him 
to  carry  on  a  plantation,  manufactory,  or 
bu^ineta  of  a  deceased  person  wben  not  dis- 
poeed  of  by  will,  or  required  for  tlie  im- 
mediate  payment  of  debt*.  Hcinstein  v. 
Smith,  es  Tex.  247;  Atlgelt  v.  Oliver  Bros. 
—  Tei.  CiT.  App.  — ,   86  8.  W.   28. 

And  the  estate  is  bound  for  necessary 
■erricea  rendered  by  a  person  in  carrying 
on  such  busineas.     Altgelt  t.  Oliver  Bros. 

But  since  an  executor  is  not  permitted 
by  Buch  statute  to  carry  on  a  partnership 
business  in  which  hia  testator  was  interest- 
ed, he  cannot  bind  the  estate  for  debts  con- 
tracted after  the  death  of  the  testator  while 
arrring  on  auch  busineaa.  Alt^elt  v.  Ala- 
mo kat.  Binl;,  B8  Ter.  262,  83  S.  W.  0. 

So,  the  general  assets  of  sn  estate  are 
■Kit  bound  for  debts  for  supplies  furniahed 
a  personal  representative  in  order  to  make 
s  farm  crop,  not withatan ding  he  was  duly 
(mpowered  by  the  court  to  cultivate  a  de- 
cedent's land  under  a  statute  permitting  it, 
since  tbe  creditor's  only  remedy  was  a  lien 
on  the  crops  and  tlieir  proceeds.  Farley 
T.  Hord,  45  Miss.  1()2;  Emanuel  t.  Norcum, 
T  How.    (MisB.)    160. 

But  where  the  proceeda  of  tbe  crop  have 
been  appropriated  for  the  payment  of  the 
debts  of  the  deceased,  such  creditors  are 
entitled  to  payment  from  other  funds  of 
tbe  estate,  even  though  the  estate  is  in- 
solvent, since  it  was  benefited  by  a  fund 
vhich  rightfully  belonged  to  auch  creditors. 
Enianuel  v.  Norcum,  supra. 

And  an  estate  is  chargeable  for  the 
amount  of  a  not6  given  hy  an  executor, 
while  c&rrying  on  a  farming  business  be- 
longing  to  his  testator  for  feed  for  live 
fto^,  where  a  subsequently  enacted  stat- 
nte  validated  all  contracts  made  in  good 
(titb  by  executors  for  labor  or  services 
lendeied  for  tbe  benefit  of  an  estate. 
Brightwell  v.  Jordan,  74  Ga.  486. 

As  to  tbe  allowance  from  an  estate  as  a 
cost  of  administration,  of  the  expenses  in- 
curred by  a  personal  representative  while 
arrying  on  a  trade  or  business  under  atatu- 
toiy  authority,  aee  infra,  V.  f,  5. 


An  administrator  who,  under  an  order  of 
court,  for  the  purpose  of  paying  tlie  debts 
of  his  intestate,  carried  on  a  plantation 
bnainesa  for  the  year  in  which  the  latter 
died,  may  pledge  tbe  crops  for  advances 
made  him  in  order  to  carry  on  the  work. 
Starling  v.  Wyatt.  —  Miss.  — ,  27  So.  526. 

Bnt  it  was  tield  in  Altbeimer  v.  Hunter, 
»  Ark.  159,  19  B.  W.  466,  that  an  ad- 
ministrator who  continued  a  mercantile 
business  under  an  order  of  tbe  probate 
court  could  not  bind  the  assets  of  tbe 
«L.R.A.(N.S.) 


estate  for  goods  nurchased,  since  such 
order,  if  the  court  bad  authority  to  make 
it,  amounted  only  to  a  power  e<|ual  to  that 
contained  in  a  will,  which  would  permit 
creditors  to  resort  only  to  the  aaseta  em- 
barked in  trade. 

And  it  was  held  in  Gordon-Tiger  Min. 
&  Reduction  Co.  v.  Loomer,  50  Colo.  409, 
115  Pac.  717,  that  an  administrator  who, 
under  authority  from  the  probate  court  to 
continue  a  business  and  repleniBh  a  stock 
of  merchandise  as  necessity  might  require 
in  order  to  make  tbe  whole  etock  more  sal- 
able, carried  it  on  more  than  four  years, 
could  not  borrow  money  for  use  in  the 
business  and  bind  the  estate  therefor,  since 
the  power  conferred  on  the  administrator 
was  not  sufficient  for  that  purpose. 

As  tg  the  allowance  as  a  cost  of  adminis- 
tration, of  expenses  incurred  by  a  personal 
representative  while  carrying  on  a  trade 
or  business  under  an  order  of  court,  see 
intra,  V.  f,  6. 

e.  Wlien  huMlneaa  carried  on  by  ptiard- 

A  mortgage  upon  the  real  property  of 

a  ward  to  secure  debts  ^contracted  by  a 
guardian  while  carrying  on  a  business 
belonging  to  the  former  cannot  be  author- 
iced  under  a  statute  permitting  the  court  to 
authorize  such  a  mortgage  where  tlie  per- 
sonalty and  income  from  the  real  estate  of 
a  ward  are  insufficient  for  tbe  payment  of 
his  debts  or  the  ibaintenance  or  education 
of  the  word  or  hie  family.  Warren  v^ 
Union  Bank,  157  N.  Y.  269,  43  L.RJ.  266, 
88  Am.  St.  Rep.  777,  61  N.  E.  1036.  revers- 
ing 28  App.  Div.  7,  61  N.  Y.  Supp.  27. 

And  aa  a  court  of  probate  is  without 
authority  to  authorize  a  guardian  to  em- 
bark his  ward's  estate  in  a  mercantile  busi- 
ness, the  estate  is  not  responsible  for  goods 
furnished  tbe  guardian  for  use  therein. 
Barter  v.  Miller,  87  Kan.  488,  73  Pac.  74. 

As  to  the  allowance  from  an  estate  as 
costs  of  administration,  of  expenses  in- 
curred by  a  guardian  white  carrying  on  a 
trade  or  business,  see  infra,  V.  f,  4. 


1.  In  general. 

It  was  held  in  Newton  v.  Poole,  12  T..eigh, 
112,  that  where  a  testator  went  abroad, 
leaving  his  wife  as  his  agent  to  manage 
hie  business  and  carry  on  a  brick  manufac- 
tory, and  upon  his  death  abroad,  she  com- 
pleted all  brick  begun  before  his  death, 
which,  together  with  all  the  stock  on  hand, 
she  sold  before  qualifying  as  execntor,  she 
will  be  allowed  all  expenses  incurred  in  ao 

And  an  administrator  who  rechartered 
a  terry  which  belonged  to  bis  intestate 
was  allowed  the  expenses  of  operating  it, 
where  he  waa  charged  with  tlie  rents  and 
iroflts   therefrom.     Haaon   v.    Wallac«,    1 


tich.  1 
But  a 
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administrator  who. 
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Huthorized  order  of  the  probat«  court, 
borrows  money  for  the  uae  of  a  partnership 
of  which  his  decedent  was  a  member,  can- 
not iiave  the  amount  thereof  allowed  on 
final  accounting,  where  tbe  conduct  of  tbe 
business  resulted  in  a  losa.  Tompkins  v. 
Weeke,  26  Cal,  50. 

And  the  father  of  an  intestate,  who  took 
posBesaion  of  a  buBineas  and  carried  it 
on  for  about  a  year  before  obtaining  lettera 
of  administration,  ia  not  entitled,  on  ac- 
counting, to  an  allowance  for  money  ad- 
vanced by  him  to  purcliaee  merchandise 
for  the  buainesB.  McKee  \.  Mobley,  3  S. 
C.  242. 

As  to  the  individual  liability  of  a  per- 
sonal representative  who  carriea  on  a  trade 
or  business  without  authority,  see  supra, 
III.  c,  2. 

S.  Of  farming  bugineta. 

The  expenses  of  caring  for  and  harvest- 
ing crops  growing  upon  the  landa  of  a  de- 
cedent will  be  allowed  an  executor  or  ad- 
minietrator  from  the  estate.  Re  Wing,  132 
Iowa,  2ie,  109  N.  W.  710;  Wattles  v.  Hyde, 
9  Conn.  30;  Sullivan  v.  Tuck,  1  Md.  Ch. 
59;  Lee  V.  Lee,  *  Gill  &  J.  316;  Re  Tur- 
pin,  7  Ohio  N.  P.  560,  5  Ohio  S.  &.  C.  P. 
Dec.  410;  Sparrow's  Succession,  39  La.  Ann. 
606,  2  So.  fiOl;  Jacjuett's  Estate,  13  Lane. 
Bar  13;  Casner's  Estate,  2  Kulp,  474; 
Pereival   v.    Herbemont,   1   HcMull.   L.   69. 

And  an  administrator' who  carefully  and 
prudently  cultivateB  and  harveBta  a  crop 
planted  by  his  intestate  is  entitled  to  an 
allowance  for  the  expenses  incurred  in 
doing  BO,  to  be  paid  from  the  proceeds  of 
the  crops,  Worley'i  Succession,  40  La. 
Ann.  622,  4  Bo.  670. 

In  Worley's  Succeaaion,  supra,  it  was  said 
that  such  expenses  would  be  paid  from  the 
proceeds  of  ttie  crops  raised  by  the  adminis- 

So,  an  administrator  who  employs  labor 
in  gathering  a  growing  crop  on  decedent's 
farm,  which  was  sold  Sir  the  benefit  of  the 
heirs,  is  entitled  to  credit  for  the  expense 
of  the  labor.  Re  Turpin.  7  Ohio  N.  P.  569, 
5  Ohio  S.  &  C.  P.  Dee.  410. 

And  where  an  administrator,  expends 
a  large  sum  in  good  faith  for  necessary 
plowing,  cultivating,  pruning,  and  irrigat- 
ing of  a  vineyard,  advancing  the  necessary 
funds  therefor,  he  will  he  credited  on  ac- 
counting with  the  income  therefrom,  which 
was  leas  than  tbe  expenses,  since  he  waa 
not  engaging  in  business  in  the  usual  mean- 
ing of  the  term.  Re  Smith,  118  Cal,  462, 
60  Pac.  701. 

So,  an  administrator  will  be  allowed  the 
expense  of  caring  for  a,  large  number  of 
cattle,  aheep,  etc,  belonRing  to  an  inaol- 
vent  estate.  Re  Fernandez,  119  Cal.  570, 
51  Pac.  851. 

And  an  executor  who  had,  as  agent,  be- 
fore the  death  of  his  intestate,  sowed  a 
crop  upon  a  plantation  owned  by  the  latter, 
and  had  continued  to  work  the  plantation 
during  the  current  season,  wilt  be  allowed 
the  necessary  disbursement,  where  it  did 
40  L.R.A.(N.S.)     - 


not  appear  that  the  plantation  could  have 

been  advantsgeoualy  leased  after  tbe  tes- 
tator's death,  and  that  it  was  for  the  best 
interest  of  the  creditors  and  the  'distrib- 
utees to  make  a  crop,  and  no  objection 
to  his  doing  ao  was  made  until  after  the 
crop  had  been  materially  damaged.  Weder- 
strandt's  Succession,  19  La,  Ann.  464.  The 
court  said  that  the  parties  opposing  such 
allowance  had  their  remedy,  but  cbooe  to 
remain  silent  and  acquiesce  in  the  course 
pursued  by  the  executor;  and  the  fact  that 
be  did  did  not  call  a  meeting  of  the  credit- 
ors of  the  estate,  as  required  by  statute, 
could  not  throw  upon  him  all  tlie  expenses 
incurred  in  good  faith,  aod  at  the  same 
time  make  him  pay  over  the  proceeds  of  the 

So,  an  administrator  may  work  the  laud 
of  an  intestate  with  slaves  belonging  to  the 
estate,  and  will  be  allowed  all  necessary 
expenses  thereof,  except  for  losaea  due  to 
groas  neglect,  where  ha  fairly  accounts  for 
the  crops  raised.    Huson  v.  Wallace,  1  Rich. 

Eq.  1. 

And  it  was  said  in  Byrd  v.  Wella,  40 
Miss.  711,  that  undoubtedly  an  executor 
who  kept  the  property  of  an  estate  to- 
gether for  several  years,  and  worked  a  plan- 
tation belonging  to  it,  would  be  entitled  to 
an  allowance  for  slaves  hired  by  liim  to 
work  thereon,  where  the  estate  received  the 
beneSt  of  their  services. 

So.  the  expense  of  carrying  on  a  farming 
business  will  be  allowed  an  executor  where 
those  interested  in  the  estate  assented  to 
his  doing  so.     Larrour  v,  Larrour,  2  Redf. 

eo. 

See  also  Wederstrandt's  Succession,  in- 
fra, IX. 

As  to  estoppel  in  general,  see  infra,  IX. 

But.  as  it  is  not  an  administrator's  duty 
to  gather  crops  other  than  those  ready  at 
the  death  of  his  intestate,  he  will  not  be 
allowed  tlie  expense  of  gathering  a  fall 
crop,  which  apparently  was  sold  without 
condition  that  the  purchaaor  waa  to  harvest 
it.     Casner'a  Estate,  2  Kulp,  474. 

And  the  expense  of  operating  a  farm  of  a 
decedent  by  his  executor  without  testamen- 
tary authority  will  not  be  allowed  him  un- 

hows  that  it  resulted  '. 

Lar- 

As  to  the  individual  liability  of  a  person- 
al representative  for  debts  contracted  in 
carrying  on  a  farming  business  without 
authority,  see  supra.  III.  c,  S  (c). 

3,  Of  ictndlnn  up  business. 

Expenses  necesaarily  incurred  by  a  per- 
sonal representative  in  closing  out  a  busi- 
ness will  be  allowed  him.  Merritt  v.  Mer- 
ritt,  fl2  Mo,  150;  Re  Semple,  18B  Pa.  385, 
42  Atl.  28,  reversing  28  Pittsb.  L.  J.  N.  S. 
431;  Cornwell  v.  Deck,  2  Redf.  87,  affirmed 
on  other  points  in  8  Hun,  1^2. 

So,  rent  paid  for  a  hotel  building  by  an 
executor,  to  whom  was  bequeathed  a  half 
interest  in  the  personal  property  therein, 
will  be  allowed  him,  where,  for  more  than 
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■  jcAr,  in  pood  faith,  he  carried  on  at  a 
lou,  UDtil  it  could  be  sold  to  advantage, 
a  hotel  business  which  was  a  losing  venture 
during  the  lifetime  of  the  testator.  Mer- 
ritt  V.  Merritt,  62  Mo.  150. 

And  the  expense  of  a  clerk  employed  to 
sell  the  goods  in  a  country  store  will  be 
allowed  an  administrator,  where  it  did  not 
appear  that  his  conduct  in  carrying  on  the 
huslnesa  waa  injudicious,  or  resulted  in  a 
losa  to  the  estate,  but  was  an  exercise  of 
fair  discretion  and  judgment,  and  the  inter- 
eata  of  the  estate,  as  well  aa  if  its  credit- 
ors, were  thereby  best  subserved  rather 
than  by  a  forced  sale.  Cornwell  v.  Deck. 
Z  Bedf.  87,  affirmed  od  other  pointa  in  8 
Hun,  122. 

But  if  continued  for  an  uDreasonable 
period  after  it  does  not  pay,  the  adminis- 
trator will  not  be  allowed  expenses  in- 
curred after  the  business  should  have  been 
closed.    Ke  Vida,  1  Haw.  S9. 

And  an  administrator  who  advances 
money  to  aid  in  carrying  on  a  partnership 
business  of  which  his  intestate  was  a  mem- 
ber cannot  be  allowed  it  as  an  expense  of 
administration,  since  it  was  no  part  of  his 
dutv  to  aid  in  conducting  such  huainesa. 
Tompkins  v.  Weeks,  2S  Cal.  50. 

tativi 


4.  Of  1tu»tnes»  carried  on  by  guardian. 

It  was  held  in  Scarborough  t.  Scar- 
borough, 44  La.  Ann.  28S,  10  So.  858,  that 
debts  contracted  by  a  tutor  while  carrying 
on  a  mercantile  and  planting  business  be- 
longing to  minors,  with  the  consent  of  the 
heirs  of  the  decedent,  will  be  allowed  aa  a 
debt  against  the  succession. 

And  in  Ee  Cameron,  158  Mich.  174,  122 
X.  W.  564,  it  was  held  that  a  guardian 
who  farms  his  ward's  land  at  profit  will  he 
allowed  the  necessary  expenses  of  so  doing. 
And  where  it  did  not  appear  that  tlie 
estate  had  suffered  any  loas,  a  guardian  will 
be  allowed  for  expenses  necessarily  in- 
curred in  working  his  ward's  farm,  under 
a  statute  declaring  that  a  guardian  shall 
improve  his  ward's  estate,  and  apply  tlie 
income  and  profits  to  the  latter's  support. 
Remington  v.  Field,  16  R.  I.  509,  17'Atl. 
551. 

So,  ao  order  of  a  probate  court  possess- 
ing equity  powers,  directing  a  guardian  to 
invest  his  wards'  money,  without  deai)(nat- 
ing  the  amount,  in  completing  an  unrniiahed 
distillery,  according  to  their  interest  tliere- 
in,  justifies  the  expenditure  of  a  reason- 
able amount,  and  an  administrator  of  the 
estate  of  the  wards'  parent,  who  advances 
the  necessary  amount  upon  the  request  of 
tbe  guardian,  will  be  allowed  the  amount 
thereof  in  the  settlement  of  the  estate. 
Powell  ».  North,  3  Jnd.  302,  58  Am.  Dec. 
S13. 

Aa  to  the  individual  liabititr  of  a  guard- 
ian for  debts  contracted  while  carrying 
U  L.R.A.(N.8.) 


e.  Of  butinesa  carried  on  under  statute. 

IndehtednesB  incurred  by  an  administra- 
tor white  carrying  on  a  plantation  business 
under  an  order  of  a  court,  granted  under 
a  statute,  may  be  allowed  and  retained  by 
him  from  the  estate,  notwithstanding  tbe 
business  resulted  in  a  loss  which  was  not  ' 
due  to  his  fault.  Stephens  v.  Jamea,  77 
Ga.  139,  3  S.  E.  160;  Harding  t.  Evans,  3 
Port.   (Ala.)  221,  29  Am.  Dec.  255. 

So,  where  a  farming  business  was  car- 
ried on  by  a  personal  representative  under 
statutory  authority,  expenses  incurred  will 
be  allowed  him  from  the  estate.     Ibid. 

By  an  Alabama  statute,  a  personal  repre- 
sentative who  works  the  plantation  of  a 
decedent  who  dies  after  the  flrst  of  the  year 
will  be  allowed  all  necessary  expenses  of 
caring  for  and  gathering  the  crops.  Loeh 
v.  Richardson,  74  Ata.  311;  Pinckard  v. 
Finckard,  24  Ala.  250;  Tayloe  v.  Bush,  7S 
Ala.  432;  Eubank  v.  Clark,  7B  Ala.  73; 
Naftel  V.  Osborn,  98  A!a.  623,  12  So.  182. 

And  he  wilt  be  allowed  auch  expenses 
notwithstanding  they  largely  exceed  the 
profits,  by  reason  of  the  destruction  of  the 
crops  by  natural  causes.  Tayloe  t.  Bush, 
75  Ala.  432. 

So,  an  administrator  who  cultivates  a 
plantation  under  an  order  of  court  made 
under  a  statute  permitting  the  assets  of  a 
decedent  to  be  kept  togetKer  and  managed 
hy  his  personal  representative  for  a  t«rm 
not  exceeding  ten  years  will  be  allowed  the 
cost  of  erecting  buildings  necessary  for  the 
auccesaful  carrying  on  of  the  business.  Ger- 
ald V.  Bunfcley,  17  Ala.  170. 

And  an  administrator  may  bind  an  es- 
tate for  the  hoard  of  live  stock  belonging 
to  it  until  the  next  term  of  the  probate 
court,  under  a  statute  permitting  him  to 
procure  indispensable  labor  or  care  for 
lire  stock  belonging  to  an  estate.  Puwell 
V.  Powell,  23  Mo.  App.  366. 

And  where  an  administratoT  is  authorized 
liy  a  court  to  sell  a  stock  of  mercliandise  in 
the  usual  course  of  trade,  under  a  statute 
permitting  sales  of  personal  property  by 
administrators,  all  necessary  expenses  con- 
nected with  the  business  will  be  allowed 
him.     Re  Osburn,  36  Or.  8,  68  Pac.  521. 

But  tlic  salary  of  clerks  and  bookkeepers, 
or  the  cost  of  draynge,  will  not  be  allowed 
an  administrator  who  carried  on  a  business 


r  of  a 


itatute  permitting  tlie  court,  in  its  diS' 
cretion,  to  order  the  private  sate  of  a  stock 
of  goods,  wares,  or  merchandise  of  a  de- 
cedent upon  terms  and  conditioi's  made 
known  to  the  court,  since  such  slatnte  «u. 
thorized  only  a  sale  in  bulk,  nnil  not  one 
in  the  ordinary  course  of  trade,  'fell  City 
Furniture  Co.  v.  Stiles,  60  Miss.  84!). 

As  to  the  individual  liability  of  a  per- 
sonal representative  for  debts  contracted 
while  carrying  on  a  trade  or  business  under 
statutory  authority,  see  supra.  III.  e.  5. 
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I  under  <trder 

Where,  in  order  to  close  «  raanufactur- 
'iDS  buB[neBB,  it  wae  carried  on  under  an 
order  of  the  probate  court  for  three  years, 
at  a  profit,  the  admin  igtrator  was  allowed 
from  the  estate  the  costs  of  necessary  ma- 
terials purchased  in  order  to  carry  on  the 
business.  Fleming  v.  Kelly,  IS  Colo.  App. 
23,  69  Pae.  272. 

So,  where  special  authority  is  obtained 
from  the  court  to  carry  on  a  plantation 
buaincBB  during  the  time  necessary  for  the 
Bettlemeot  of  an  estate,  the  estate  is  liable 
for  the  current  eipenses.  Carroll  y.  David- 
son, 23  La.  Ann.  428. 

And  debts  and  expenses  contracted  by  a 
persona]  representative  while  carrying  on  a 
business,  in  order  to  close  it  up  as  speedily 
as  possible,  under  an  order  of  a,  court,  will 
be  allowed  from  the  estate.  Fleming  v. 
Kelly  and  Carroll  v.  Davidson,  supra. 

But,  on  the  contrary,  it  was  held  in  Mil- 
ler V.  Didisheim,  95  III.  App.  321.  that  an 
administrator,  and  not  the  estate  he  repre- 
sented, became  individually  liable  for  goods 
purchased  for  a  business  carried  on  by  the 
administrator  under  the  order  of  the  pro- 
bate court,  unless  the  creditor  agreed  to 
look  to  the  estate  for  his  pay. 

And  a  charge  for  money  borrowed  by  an 
administrator  for  the  use  of  a  partnership 
of  which  hie  intestate  was  a  member, 
which   he   did   under   a   void   order   of   the 

S rebate  court,  will  not  be  allowed  him  on 
nal  accounting,  where  the  business  was 
conducted  at  a  loss.  Tompkins  v.  M'eeks,  26 
Cal.  60. 

So,  expenses  of  carrying  on  a  business 
will  not  be  allowed  an  administrator  when 
incurred  under  a  void  order  of  the  court. 
Tell  City  Furniture  Co.  v.  Stiles,  80  Miss. 


846. 

As  to  the  individual  liability  of  a  per- 
sonal representative  for  debts  contracted 
while  carrying  on  a  trade  or  business  under 
an  order  of  court,  see  supra,  III.  c,  8  (b) 


An  executor  will  be  allowed  from  an 
estate  for  the  expenses  of  conducting  a 
business,  notwithstanding  it  resulted  in  a 
loss,  where  he  was  empowered  by  will  to 
continue  the  testator's  business  for  the 
benefit  of  the  latter's  widow  during  her 
lifetime,  and  he  collected  accounts  due  at 
the  time  of  the  testator's  death,  and  used 
the  proceeds  in  the  business,  which  could 
not  be  successfully  oarried  on  without 
money,  since  it  was  clearly  the  testator's 
intention  that  they  should  be  so  used. 
Boulle  V.  Tompkins,  5  Redf.  472. 

So,  expenses  of  ordinary  repairs  to  the 
buildings  of  an  estate  in  which  a  trade  or 
business  is  carried  on  by  a  personal  repre' 
sentative  were  allowed  an  executor  who  was 
empowered  by  will  to  conduct  a  business 
and  to  pay  all  necessary  expenses  and 
charges  pertaining  thereto.  Re  Jones,  103 
40  L.R.A.(N.S.) 


N.  T.  621,  67  Am.  Rep.  775,  ON.  E.  493, 
affirming  37  Hun,  430,  and  2  Dem.  602. 

And  this  doctrine  was  applied  in  Boulle 
y.  Tompkins,  supra,  where  a  mercantile 
business  was  carried  on  by  an  executor, 
pursuant  to  a  testamentary  direction. 

And  it  has  been  held  that  expenses  neces- 
sarily incurred  by  a  personal  representative 
while  carrying  on  a  farming  business  be- 
longing to  an  estate,  pursuant  to  the  com- 
mand of  a  will,  are  chargeable  against  the 
estate.  Guthrie  v.  Wheeler,  61  Conn.  207;  - 
Banti  T.  Bants,  62  Md.  686;  Johnson  t. 
Henagan,  II  S.  C.  93;  Allen  t.  Shanks,  90 
Tenn.  359,  16  S.  W.  716. 

Thus,  an  executor  who  managed  a  farm 
devised  to  him  by  will  for  sale,  and  who 
charged  himself  with  the  proceeds  of  all 
crops  raised,  will  he  allowed  the  coat  of 
fertilizer  purchased  and  used  thereon. 
BantK  V.  Bantz,  62  Md.  080. 

And  an  executor  who  worked  a  plan- 
tation as  directed  by  will  will  be  allowed 
the  necessary  expenses  of  cultivating  it  and 
gathering  the  crops  therefrom.  Johnson  t. 
Henagan,  11  8.  C.  93. 

So,  an  executor  to  wbom  the  testator 
gave  bis  property  absolutely,  subject  to 
certain  trusts,  who  purchased  stock  for  de- 
cedent's farm,  and  from  the  income  there- 
from  paid  the  legacies  (such  purchase  be- 
inff  reasonable  under  the  circumstances), 
will  be  allowed  from  the  income  for  hay 
bought  to  feed  the  stock.  Guthrie  v.  Wheel- 
er, Gl  Conn.  207. 

And  an  executor  may,  under  power  con- 
tained in  the  will  to  manage  and  control 
an  estate  until  a  designated  person  becnmea 
of  age,  rebuild  a  necessary  ginhouse  upon 
the  plantation  from  the  proceeds  of  crops 
raised,  without  obtaining  an  order  of  court 
therefor.  Henry  v.  Henderson,  81  Miss. 
743,  63  L.R.A.  SIS,  33  So.  960. 

And  an  executor  will  be  allowed  the 
expenses  of  operating,  in  a  prudent  manner, 
a  farm,  under  a  testamentary  direction,  at 
a  loss,  during  a  period  of  great  depression. 
Allen  V.  Shanks,  90  Tenn.  359,  16  8.  W. 
715. 

But  an  executor  who  works  a  plantation, 
directed  by  wilt,  cannot  be  allowed  the 
cost  of  slaves,  a  brood  mare,  and  other 
property  purchased  for  use  thereon.  John- 
son V.  Henagan,  supra. 

And  expenses  incurred  in  carrying  on  m 
business  after  the  period  fixed  by  will  for 
doing  so  cannot  be  allowed  an  executor. 
Allen  V.  Shanks,  supra. 


Vt.  Right  of  p 
indemnity  from  estate  Jar  debts  oott'- 
traded. 

Ordinarily  an  executor  who  is  individu- 
ally liable  for  debts  contracted  by  him  while 
carrying  on  a  trade  or  business  by  virtue 
of  a  testamentary  direction  will  be  indem- 
nified from  the  testator's  estate.  Foxworth 
V.  White,  72  Ala.  224;  Altheimer  v.  Hunter. 
66  Ark,  169,  19  S.  W.  498;  Fridenburg  v. 
Wilson,  20  Fla.  389 :  Laible  v.  Ferry.  32  K. 
J.  Eq.  701.  reversing  31  N.  J.  Etr.  500, 
s.   c.  27   N.   J.   Eq.    146;    Willis   v.   Sharp, 
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lis  N.  T.  588,  4  L.B.A.  493,  21  N.  E.  705, 
affinDing  43  Hun,  434;  Re  Frith  [1B02] 
■  1  Ch.  342,  71  L.  J.  Ch.  N.  8.  199,  SB  L. 
T.  S.  S.  212;  Moore  v.  M'Glvnn  [1904]  1 
I.  R.  334;  Re  EodK«s  [1S99]' 1  J.  II.  480; 
Bntun  V,  Bmun,  14  Manitoba  L.  Rep.  348. 
So.  an  executor  who,  for  the  purpoae  of 
profit,  carried  on  for  two  jeara  a  business, 
ai  em[>owereil  bj  will,  as  well  aa  by  leave 
af  court,  and  the  assent  of  alt  the  testator's 
creditors,  is  entitled  to  indemnity  out  of 
the  estate  in  preferenm  to  such  creditors, 
for  trade  debts  incurred  by  bim.  Re 
Hodges  [1899]  I  I.  B.  480. 

And  where  a  businesB  is  carried  on  bj 
direction  of  a  will  as  well  as  by  the  con- 
sent of  the  testator's  creditors,  the  executor 
is  entitled  to  indemnity  from  the  funeral 
uaets  of  the  estate  for  debt*  he  contracts, 
in  preference  to  their  right  to  have  their 
claims  allowed  as  preferred  debta.  Dowse 
T.  Gorton  [18B1]  A.  C.  IBO,  60  L.  J.  Ch. 
N".  8.  745,  64  L.  T.  N.  8.  809,  40  Week. 
Rep.  IT,  modifying  L.  R.  40  Ch.  Div.  636; 
Frisby  V.  Owen,  66  L.  T.  N.  S.  718. 

And  it  was  held  in  Re  Brooke  [1894] 
2  Ch.  600,  64  L.  J.  Ch.  N.  S.  21,  S  Reports, 
444.  71  L.  T.  N.  S.  3BS,  that  an  administra- 
tor who,  for  three  years,  with  the  consent  of 
the  testator's  creditors,  as  well  as  by  direc- 
tion of  the  will,  carried  on  a  business  for 
the  benefit  at  th«  estate,  is  entitled  to  in- 
demnity from  the  general  assets  of  the  es- 
tate for  liabilities  incurred  by  him  if  he  is 
not  indebted  to  the  estate. 

So,  while  an  administrator  is  person- 
ally liable  for  debts  contracted  while  carry- 
ing  on  a  farming  business  under  a  statute, 
be  is  entitled  to  indemnity  from  the  estate 
vhieh  came  into  his  hands.  Harding  v. 
Enm,  3  Port.  (Ala.)  221,  2B  Am.  Dec.  255. 
And  it  was  said  in  Ex  parte  Yates,  72  L. 
T.  923,  that  an  executor  who  carried  on  a 
trade  or  business  without  testamentary  au- 
thority, in  order  to  wind  it  up,  was  en- 
titled to  indemnity  from  the  estate  for  all 
ejipenses  incurred  while  so  engaged,  irre- 
spective of  the  assent  to  or  sanction  of  his 
coBduct  by  the  testator's  creditors. 

And  it  was  held  in  Re  Johnson,  L.  R.  16 
Ch.  Dir.  548,  49  L.  J.  Ch.  N.  8.  T46,  43 
L  T.  X.  S.  378,  29  Week,  Rep.  IBS,  that  an 
fiecDtor  was  entitled  to  indemnity  only 
from  the  specific  assets  directed  by  will  to 
be  employed  in  a  business.  To  the  same 
effect,  sec  Fridenburg  t.  Wilson,  20  Fla. 
359. 

Ad  executor  who,  without  testamentary 
anthority,  conducted  a  hotel  business  in  or- 
der to  preserve  its  license  and  effect  a  sale 
of  the  business,  continually  advertising  the 
buRiness  for  sale,  is  entitled  to  indemnity 
fmn  the  estate  for  a  resulting  loss,  since  it 
«ill  be  considered  as  an  expense  of  adminis- 
tration, even  against  such  of  the  testator's 
creditors  as  acquiesced  in  the  executor  con- 
tinuing snch  business.  Wright  v.  Beatty, 
i  AlberU  L.  Rep.  80.     - 

And  the  interest  of  one  cestui  que  trtut 
■bo  concurred  in  the  continuance  of  a  mer- 
ootite  business  by  an  executor  in  defiance 
of  the  commands  of  a  will  is  answerable  for 
40L.R.A.(N.8.) 
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indemnity  to  a  testamentary  trustee  who 
becomes  liable  to  the  estate  for  losses  sus- 
Uincd.  Booth  v.  Booth,  1  Beav.  125,  8  L. 
J.  Ch.  N.  S.  39,  2  Jur.  938. 

But  an  executrix  who  was  sole  legatee, 
and  who,  withott  being  empowered  by 
will,  carried  on  the  testator's  business  for 
lier  own  benefit,  and  not  for  the  purpose  of 
winding  it  up,  is  not  entitled  to  indemnity 
from  the  estate  as  against  the  testators 
rreditors,  who  did  not  consent  to  her  con- 
duct.    Ex  parte  Yates,  72  L.  T.  823. 

As  to  the  right  of  one  who  extends  credit 
to  a  personal  representative  while  carrying 
on  a  trade  or  business  on  behalf  of  an  es- 
tate, to  be  subrogated  to  the  tatter's  right 
of  indemnity  from  the  estate,  aee  infra,  VII. 

VII.  Rigtit  of  creditors  to  miTiroaaHon 
to  personal  repreeentativeM'g  right  of 
indemnity. 

Some   cases   hold   tha(   one  who  extends 

credit  to  an  executor  for  the  benefit  of  a 
buaineas  carried  on  by  bim  under  testamen- 
tary authority  ma;^  be  subrogated  to  tho 
executor's  right  of  indemnity  which  he  has 
against  the  testator's  estate  for  the  per- 
sonal liability  assumed  bv  him.  Foxworth 
V.  White,  72  Ala.  224;  Moore  v.  M'Glyiin 
[1904]  1  L  R.  334;  Re  Johnson,  L.  E.  16 
Ch.  Div.  548,  49  L.  J.  Ch.  N.  8.  745,  43 
L.  T.  N.  B.  372,  29  Week.  Rep.  108;  Re 
Frith  [1902]  1  Ch.  342,  71  L.  J.  Ch.  N.  8. 
199,  86  L.  T.  N.  8.  212;  Re  Kidd,  TO  L.  T. 
N.  8.  648,  B  Reports,  261,  42  Weeb.  Rep. 
571;  Braun  t.  Braun,  14  Manitoba  L.  Rep. 
340. 

And  a  court  of  e<]uity  will  suhrwate  » 
creditor  to  the  executor's  right  of  indem- 
nity, where  such  was  the  agreement  be- 
tween them.  Foiworth  v.  White,  72  Ala. 
224. 

8o,  where  an  executor  carried  on  a  busi- 
ness as  directed  by  wilt,  to  which  the  tes- 
tator's general  creditors  assented,  thoSA 
who  extend  credit  to  the  executor  for  ex- 
penses incurred  by  him  in  continuing  the 
business  will  be  subrogated  to  his  riglit  of 
indemnity,  which  will,  under  the  circum- 
stances, extend  to  the  testator's  whole  es- 
tal«.    Frisby  V.Owen,  66  L.  T.N.  8.718. 

But  in  Boulle  y.  Tompkins,  6  Redt.  472, 
the  right  of  a  creditor  to  subrogation  wa» 
limited  to  the  assets  authorized  to  be  em- 
ployed in  a  business  by  an  executor. 

But  a  creditor  will  not  be  entitled  to  sub- 
rogation if  tlie  executor  is  in  default  to 
the  estate.  Foxworth  v.  White,  72  Ala. 
224;  Ge  Johnson,  L.  R.  16  Ch.  Div.  648,  4» 
L.  J.  Ch.  N.  8.  746,  43  L.  T.  N.  S.  372,  29 
Week.  Rep.  188;  Re  Frith  [1902]  1  Ch. 
342,  71  L.  J.  Ch.  N.  8.  190,  86  L.  T.  N.  8. 
212;  Moore  v.  M'Qlynn  [1904]  1  1.  R.  334. 


VIII.  Equitable  right*  of  oredltora. 

It  has  been  held  that  equity  will  hold  ait 
estate  liable  for  debts  contracted  by  a  per- 
sonal representative  while  carrying  on  s 
trade   or   business   on   behalf   of  an   estate 
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which  received  a  benefit  from  tile  extenaion 
of  Buch  credit  McMahan  v.  ITarbert.  35 
Tex,  451 1  Moore  v.  Lampkin,  63  Ga.  746; 
Kobert  T.  Tift.  BO  Ga.  568. 

And  one  who  extends  credit  to  an  eiec- 
utor  who  ifl  carrying  on  a,  Iraiie  or  businesB 
puFBuant  to  the  directions  of  a  will  may, 
in  the  first  instance,  without  proceeding 
aftainst  tlie  executor,  subject  the  trade  as- 
eeta  and  the  profits  of  the  buaineas  to  the 
satisfaction  of  his  claim.  Ferrv  v.  Laible, 
27  N.  J.  Eq.  146,  s.  c.  31  N.  J.  Eq.  566,  re- 
versed on  other  points  in  32  N.  J.  Eq.  701. 

So  it  was  belli  in  M.  Eisenstadt  Jewelry 
Co.  V.  Misaiisippi  Valley  Trust  Co.  72  Mo. 
App.  514,  that  a  court  of  equity  would  sub- 
ject the  profits  of  a  trade  or  business  to  the 
satisfaction  of  an  indebtedness  contracted 
by  an  executor  who  carried  it  on  by  virtue 
of  testamentary  authority,  where  an  execu- 
tion against  the  executor  personally  .had 
been  returned  nulla  bona. 

And  where  an  executor,  who  carried  on 
a  bueiness  under  a  testamentary  power  to 
wind  it  up  or  continue  it,  as  he  might  see 
fit,  is  insoh'ent  or  not  responsible,  so  that 
those  who  extend  credit  to  him  while  carry- 
ing on  the  business  cannot  obtain  satisfac- 
tion of  their  claims  from  him,  they  may  in 
equity  proceed  against  the  assets  embarked 
In  the  trade  or  business.  Owen  v.  Dela- 
mere,  L.  R.  13  Eq.  134,  27  L.  T.  N.  S.  647. 
42  L.  J.  Ch.  N.  S.  232,  21  Week.  Rep.  218; 
Fridenburg  v.  Wilson,  20  Fla.  359. 

So,  it  was  said  in  Willis  v.  Sharp,  113 
N.  Y.  688,  4  L.R.A.  4B3,  21  N.  E.  705, 
afRrming  -43  Hun,  434,  that  where  a  will 
discloses  that  it  was  the  intention  of  the 
testator  that  his  general  estate  should  be 
bound  by  the  contracts  of  his  executor  in 
carrying  on  a  trade  or  business,  if  the  ex- 
ecutor is  insolvent,  persons  who  became 
treditora  while  tlie  executor  was  so  engaged 
might,  in  equity,  obtain  satisfaction  of  their 
claims  from  the  general  asseta  of  the  estate. 

And  it  was  said  in  FaJrland  v.  I'ercy,  L. 
R.  3  Prob.  4  Div.  217,  that  "where  a  testa- 
tor  by  wilt  directs  that  his  bir  iiess  may  be 
carried  on.  and  that  his  personal  estate 
shall  be  used  as  capital  with  wliich  to  do 
ao,  the  persons  who.  after  his  death,  be- 
come creditors  of  the  business,  in  addition 
to  the  personal  responsibility  of  the  indi- 
viduals who  give  the  order  for  the  goods 
or  otherv'ise  contract  the  debt,  are  entitled 
in  equity  to  claim  against  the  estate  of  the 
testator  to  the  extent  that  he  authorized 
it  to  be  used   in  the  business," 

But  an  estate  is  not  answerable  in  equity 
for  the  price  of  a  pair  of  oxen  purclianed 
hy  an  administrator  for  use  in  carrying  on 
a  farming  business  on  behalf  ot  the  estate, 
without  authority,  since  he  alone  is  liable 
therefor.     Hallock  v.  Smith,  50  Conn.  127. 

And  it  was  held  in  Wade  v.  Pope,  44 
Ala.  600,  and  Vnnn  v.  Vann,  71  Ala.  154. 
that  a  creditor  wlio  has  obtained  a  judg- 
ment at  law  againBt  an  executor  for  serv- 
ices rendered  while  carrying  on  a  business 
pursuant  to  the  terms  of  a  will  cannot,  in 
equity,  subject  the  assets  of  the  estate  to 
payment  in  satisfaction  thereof. 
40  L,R.A.(N,S.) 


IX.  Eatoppel  of  beneffciarlet  of  estate 
to  charge  personal  representative, 
etc.,  with  losses  sustained. 

The  doctrine  of  Swunb  t.  HbupsiiTh 
that  a  personal  representative  who  carries 
on  a  trade  or  business  without  authority 
may  be  relieved  from  individual  liability 
for  resulting  losses  by  conduct  amounting 
to  estoppel  on  the  part  of  those  interested 
in  the  estate,  is  rect^nized  and  applied  in 
a  number  of  eases. 

Thus,  this  doctrine  has  been  applied 
where  an  executor  or  administrator  carried 
on  at  a  loss  a  business  at  the  solicitation 
of  all  those  beneficially  interested  in  an  es- 
tate. Poole  V.  Munday,  103  Mass.  174; 
French  T.  Davis,  38  Miss.  167:  Billingslea 
V.  Young,  33  Miss.  95;  Merkel's  EsUte,  131 
Pa,  5S4,  18  Atl.  031 ;  Re  Smith.  30  Pittsb. 
L,  J,  N,  S,  188;  Hibberd  v,  Hubbard,  13 
Pa,  Dist.  R.  12,  reversed  on  other  grounds 
in  ail   Pa.  331,  60  Atl.  911. 

So,  it  was  said  in  Ward  v.  Tinkham,  65 
Mich,  6B5,  32  N.  W,  BOl,  that  an  adminis- 
trator who  seeks  to  justify  his  conducting 
a  business  "by  having  procured  the  asiient 
of  the  parties  interested  must  be  prepared 
to  show  that  he  has  acted  in  entire  good 
faith,  and  that  he  obtained  such  assent  up- 
on full  and  fair  representations  and  infor- 
mation communicated  to  his  cestui  que 
trtutent  of  all  the  facts  and  circumstances 
attending  the  risk  to  the  fund,  and  of  the 
proposed  investment.  He  must  be  guilty  of 
no  fraud,  falsehood,  or  deceit  in  obtaining 
such  consent,  and  the  burden  of  proof  ia 
upon  him  to  show  this,  and  in  no  other  way 
can  he  be  protected  in  deviating  from  the 
line  of  his  fiduciary  duty." 

And  beneficiaries  who  consent  to  the  car- 
rying on  of  a  business  by  an  executor  with- 
out testamentary  authority  are  estopped 
from  asserting  that  it  was  wrongfully  done. 
Lovell  v.  Gibson,  19  Grant,  Ch.  (U,  C.)  280. 

So,  the  consent  of  all  the  heirs  and  cred- 
itors of  a  decedent  to  the  continuing  of  a 
business  by  an  administrator  will  relieve 
the  latter  from  all  liability  to  them  for  re- 
sulting tosses.  Merkel's  Estate,  131  Pa. 
584,  18  Atl.  931. 

And  an  administrator  is  relieved  from  in- 
dividual liability  to  those  beneficially  in- 
terested in  an  estate  for  losses  sustained  in 
a  business  carried  on  by  him  in  good  faith, 
at  the  urgent  request  of  all  of  them,  where 
the  business  was  managed  by  a  minor  son 
of  the  intestate,  who  was  familiar  with  the 
business,  and  for  whom  it  was  intended 
when  he  became  of  age.  since  those  who  re- 
quested the  administrator  to  do  so  will  not 
be  permitted  to  charge  him  with  malad- 
ministration Hinder  the  circumstances. 
Poole  V,  Munday,  103  Mass.  174. 

So,  an  executor  will  not  be  sul'charged 
with  a  loss  wliere  he  carried  on  a  manufac- 
turing business,  and  during  an  unprosper- 
ous  time,  which  was  the  result  of  a  business 
depression,  when  unexpected  diflieultieB 
arose,  at  the  urgent  solicitation  of  those 
interested  in  the  estate,  he.  in  good  faith, 
and  as  an  exercise  of  ordinary  discretion. 
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bomnred  money  for  nsB  in  the  buslnera, 
rrom  which  auch  beneficiaries  received  the 
profits  as  long  as  there  ■were  any.  Whit- 
man's Eatate,  195  Pa.  144,  45  Att.  673. 

Where  a  widow,  apon  her  husband's 
death,  agreed  with  his  surriTing  partner  to 
continue  the  former's  interest  in  the  busi- 
Dces,  and  that  the  survivor  should  pay  for 
it  as  soon  as  pcesible,  with  interest,  and 
Bine  year*  later,  upon  the  survivor  becom- 
ing insolvent,  ahe  was  appointed  adminis- 
tratrii  of  her  husband's  estate,  she  wi]l 
not  he  charged  with  the  value  of  the  part- 
nership interest  as  of  the  death  of  her  in- 
testate, at  the  instance  of  a  daughter  of  the 
deceased,  to  whose  support  the  interest  paid 
was  devoted,  as  it  appeared  that  her  course 
was  prudent,  and  that  the  allowance  of  the 
daughter's  support  absorbed  all  of  her  in- 
terest in  the  estate.  Browne  v,  Bedford, 
4  Dem.  304. 

So,  a  widow  who  carried  on  a  manufac- 
tnrjog  business  as  a  testamentaiy  trustee, 
under  the  directions  of  a  will,  alter  being 
discharged  from  her  trust  and  receiving 
tompenaation  for  her  eervices,  is  estopped, 
after  opening  a  rival  business,  from  ob- 
lecting  to  losses  sustained  in  the  former 
bnsineae  by  her  son,  who  was  substituted 
[or  ber  as  trustee.  Re  Froelich,  GO  Misc. 
103,  100  N.  Y.  Supp.  436,  affirmed  in  122 
App.  Div.  440,  107  N.  Y.  Supp.  173.  and 
without  opinion  in  192  N.  Y.  ese,  B5  N.  E. 
UIO. 

And  an  heir  who  had  assigned  his  inter- 
est in  an  estate  is  estopped,  six  years  after 
the  sale  by  an  administrator  of  a  business 
at  a  loss,  from  charging  him  therewith, 
where  the  business  was  conducted  with  the 
consent  of  all  the  heirs,  for  three  months 
before  selling  it,  and  it  appeared  that  the 
■tock  waa  old,  and  that  repeated  attempts 
t«  sell  it  had  been  made,  and  that  the  best 
priee  attainable  waa  received  for  it.  Re 
Simple,  1S9  Pa.  3S5,  42  Atl.  Zg,  reversing 
28  Pittsb.  L.  J.  N.  S.  431. 

Those  benelicially  interested  in  an  es- 
tate are  estopped  from  questioning  the  al- 
lowance to  an  executor  of  the  expenses  of 
working  a  plantation,  where  they  rentained 
Hlent  and  permitted  him  to  do  so  without 
objection  until  the  crops  had  been  mnterial- 
h-  injured.  Wederatrandt's  Succession,  IB 
La.  Ann.  494.  The  court  said  that  the 
parties  opposing  such  allowance  had  their 
remedy,  but  chose  to  remain  silent  and  ac- 
quiesce in  the  course  pursued  by  the  oi- 
emtor.  and  the  fact  that  he  did  not  call  a 
meeting  of  the  creditors  of  the  estate,  as 
nqnired  by  statut*^  could  not  throw  upon 
bim  all  the  expenses  incurred  in  good  faitli, 
and  at  the  same  time  make  him  pay  over 
Ue  proceeds  of  the  cropa. 

And  a  widow  who  assents  to  the  executor 
of  her  deceased  husband's  estate  carrying 
on  a  farm  belonging  thereto  is  estopped 
from  objecting  to  the  allowance  of  the  ex- 
peDMS  thereof.  Larrour  v.  Larrolir,  2 
Bedf.  09. 

But  it  was  held  in  Re  McGovem,  118  N. 
T.  6app.  378,  tbat  &  sister  of  &  deceased 
pcnon.  who.  at  the  request  of  his  other 
40  LR.A.(N.8.} 


heirs,  took  possession  of  and  continued  a 

business  belonging  to  the  deceased  for  four 
months  before  being  appointed  administra- 
trix, was,  at  the  instance  of  such  lieirs, 
chargeable  with  the  losses  sustained  both 
before  and  after  her  appointment. 

So,  female  beneficiaries  who  were  un- 
familiar with  the  Snglish  language  are  not 
estopped  from  charging  executors,  ixlin 
were  the  surviving  partners  of  the  testator, 
with  a  loss  resulting  from  their  failure  tu 
give  security,  as  required  by  the  will,  for 
the  value  of  the  testator's  interest  in  the 
business,  which  waa  conveyed  at  his  death 
to  the  surviving  partners,  by  accepting  from 
them  a  mortgage  upon  the  partnership 
property  without  knowledge  that  it  was  a 
second  mortgage,  and  that  the  firm  was  ii*' 
solvent,     Luers  v.  Brunjes,  5   Redf.  32. 

Nor,  under  such  circumstances,  will  the 
fact  that  they  received  from  the  business  an 
income,  amount  to  an  estoppel.     Ibid, 

And  wlitre  an  executor  operated  a  mill 
belonging  to  an  estate  without  authority. 
for  five  years,  those  beneficially  interested 
in  the  estate  are  not  estopped  from  char- 
ging him  with  the  cost  of  extensive  perma- 
nent repairs  to  the  mill,  as  well  as  the  cost 
of  new  machinery  installed,  because  one 
of  the  beneflciaries  was  consulted  by  the  ex- 
ecutor regarding  the  advisability  of  incur- 
ring such  expense,  and  it  did  not  appear 
what  was  said  on  that  occasion.  Re  Tis- 
dale,  110  App.  Div.  857,  97  N.  Y.  Supp.  494. 

Such  consent,  in  order  to  create  an  es- 
toppel, may  be  implied  from  the  conduct  of 
the  beneficiaries  as  well  as  from  express 
consent,  French  v.  Davis.  38  Miss.  167; 
Billingslea  v.  Young,  33  Miss.  95;  Levi's 
Estate,  224  Pa.  233,  73  Atl.  334;  Myrick's 
Succession,  38  La.  Ann.  611;  Garrett  v. 
Noble,  8  Sim.  504,  3  L.  J.  Ch.  N.  S.  159. 

Thus,  where  all  of  the  heirs  at  law  of  an 
intestate  had  knowledge  of  the  fact  that 
an  administrator  was  keeping  the  property 
of  the  estate  together  and  carrying  on  a 
plantation  business,  and  did  not  raat-c  any 
objection  thereto,  the  administrator  is  re- 
lieved from  all  individual  liability  to  them 
except  to  account  for  the  net  profits  of  the 
business.     French  v,  Davis,  38  Miss.  107. 

And  when  the  lieirs  and  creditors  of  an 
estate  remain  silent  while  the  exeirutor 
works  a  plantation  belonging  to  it,  they 
are  estopped  from  charging  him  with  a  re- 
sulting loss,  since  it  was  within  their  power 
in  tlie  first  instance  to  have  prevented  his 
continuing  the  business,  Myrick's  Succes- 
sion, 38  La.  Ann.  611. 

A  delay  of  five  years  before  objecting  to 
the  continuance  of  a  buainoss  by  an  executor 
for  a  year,  where  he  was  directed  bv  will 
to  collect  the  personal  estate  with  all  con- 
venient speed,  will  amount  to  an  estoppel 
where  those  interested  in  the  estate  had 
full  knowledge  of  the  executor's  conduct. 
Garrett  v.  Noble,  6  Sim.  504,  3  L.  J.  Ch. 
N.  S.  1.59. 

So,  where  the  widow  and  children  of  a 
decedent  do  not  object  to  the  continuance 
of  a  business  by  an  executor  who  was  em- 
powered  by  will   to  do  so,  the  latter  \ 
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not  be  surcbarged  with  debta  contracted  hj 
him  while  ho  engaged,  tlie  estate  being  an- 
Ewerabie  therefor.  Levi's  EstaU,  2Z4  Pa. 
233.  73  Atl.  334. 

But  no  consent  or  conduct  on  the  part  of 
minor  beneBciariea  will  create  an  estoppel. 
Gilligan  v.  Daly,  —  N.  J.  Eq.  — ,  80  Atl. 
&B4;  Wieltnann's  Sncceaeion,  112  La.  2B3,  36 
So.  354>  Wiemann  v.  Main^^a,  112  La. 
305,  36  So.  358. 

Nor  is  a  minor  estopped  bj  the  conduct 
of  his  guardian  from  holding  a  personal 
representative  liable  for  losses,  wnere  he 
continues  a  business  belonging  to  an  estate, 
lArrour  v.  Larrour,  2  Redf.  S9;  Wiemann 
V.  Mainegra,  112  La.  305,  36  So.  36B. 

An  administrator  who,  with  the  concur- 
rence of  the  adult  heirs  of  a  decedent,  con- 
tinued a  commercial  business  belonging  to 
the  deceased  for  about  six  Tears,  becomes 
liable  to  a  minor  heir  for  his  proportionate 
share  of  tlie  assets  of  the  estate  therein  in- 
vested, less  the  disbursements  of  the  admin- 
istrator which  would  have  been  made  had 
the  administrator  settled  the  estate  in  ac- 
cordance with  law.  Wiemaon's  Succession, 
im  ].n.  2i)3.  36  So,  354. 

And  a  minor  heir  is  not  estopped  from 
hoMing  an  administrator  and  bis  sureties 
liable  for  losses,  because  his  tutor  was  one 
of  the  adult  heirs  who  concurred  in  permit- 
ting the  administrator  to  carrj  on  such 
bnaineaa.  Wiemann  t,  Mainegra,  supra. 
W-  J.  I. 
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Parties  ^  action  bjt  woman  —  injury  to 
bnsband. 

A  woman  cannot  recover  damages  for  In- 
jury inflicted  upon  her  husband  to  the 
diminution  of  his  earning  capacity  and  con- 
sequent ability  to  support  and  maintain 
her,  nor  for  loss  of  bis  society  and  compan- 
ionship because  of  such  injury. 

(May  28,  1912.) 


AfPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Randolph  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  Injuries  to  plain- 
tiff's husband,  alleged  to  have  been  caused 
by  defendants'  negligence.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Brlsaey,  for  appellant: 

The  consortium  of  the  husband  is  a  com- 
mon-law right  of  the  wife,  and  she  may 
maintain  her  separate  action  against  one 
who  wrongfully  deprives  her  of  such  right. 

Haynes  v.  Nowlin,  129  Ind.  E81,  14  L.R.A. 
787,  28  Am.  St.  Rep.  213,  29  N.  E.  389; 
Holmes  v.  Holmes,  133  Ind.  388,  32  N.  E. 
932;  Wolf  v.  Wolf,  130  Ind.  690,  30  N.  E. 
308;  Adams  v.  Main,  3  Ind.  App.  232,  50 
Am.  St.  Rep.  266,  29  N.  E.  792;  Reed  v. 
Reed,  6  Ind.  App.  317,  61  Am.  Et.  Rep.  310, 
33  N.  E.  B3B;  Warren  v.  .Warren,  89  Mich. 
123,  14  L.R.A.  545,  50  N.  W.  842;  Westlake 
V.  Westtake,  34  Ohio  St.  821,  32  Am.  Rep. 
397;  Waldron  v.  Waldron,  45  Fed.  315; 
Huling  V.  Huting,  32  111.  App.  519;  Bishop, 
Marr.  &  Div.  IF  1358;  Gregg  v.  Qregg,  37 
Ind.  App.  216.  76  N.  E.  674. 

Mr.  Elmer  E.  Steyenson,  for  appellees: 

No  action  accrues  to  the  wife  for  tlie  loss 
of  the  wages  or  earning  capacity  of  con- 
sortium of  her  husband,  who  may  be  in- 
jured by  the  negligence  of  another. 

Goldman  T.  Cohen,  30  Misc.  336,  63  K. 
Y.  Supp.  459;  21  Cyc.  1530;  9  Am.  &  Eng. 
Enc  Iaw,  817;  Glenn  v.  Western  U.  Teleg. 
Co.  1  Ga.  App.  821,  58  S.  E.  83;  FenelT  v. 
New  York  C.  t  H.  R.  R.  Co.  203  Mass.  278, 
24  L.S.A.(N.S.)  1024,  133  Am.  St.  Rep.  291, 
89  N.  S.  436. 

HorrU,  J.,  delivered  the  opinion  of  the 

Appellant  filed  her  complaint  against  ap- 
pellees for  damages  growing  out  of  per- 
sonal injuries  to  her  husband,  Albert  Brown. 
The  lower  court  sustained  a  several  demar- 
rer  for  want  of  facta  to  each  paragraph 
of  complaint,  and  the  appellant  declined  to 
plead  further;  whereupon  judgment  waa 
rendered  for  appellees. 


Little  authority  has  been  found  on  this 
question  further  than  that  cited  in  Bbowk 
V.  KiTSELUAN,  and  in  the  note  to  Feneff  v. 
New  York  C.  t  H.  R.  H.  Co.  24  L.R.A.(N.S.) 
1024. 

Sometimes  cited  in  connection  with  the 
discussion  of  this  question  is  Monroe  T. 
Maples,  1  Root,  422,  holding  that  the  hus- 
baitd  and  wife  cannot  join  in  an  action  for 
personal  injury  to  the  husband,  since  the 
right  of  action  is  personal  to  the  husband. 
The  case  does  not  disclose  the  basis  upon 
which  the  wife  claimed  a  right  to  damages. 
40  L.R.A.(N.S.) 


The  husband's  exclusive  right  to  his  wsges, 
and  the  remoteness  of  the  damages  sought 
to  be  recovered,  were  the  grounds  upon 
which  the  court  In  Welch  v.  Morrison,  9 
Ohio  Dec.  Reprint,  862,  held  that  a  wife 
nhoSR  husband  was  negligently  injured  by 
the  defendant  was  not  entitled  to  recover 
for  the  loss  of  his  wages  nor  for  compensa- 
tion for  nursing  him,  including  the  amount 
expended  for  medicine,  nor  for  the  mental 
distress   and   anxiety   Buffered  by   her. 

Attention  is  also  directed  to  Glenn  v. 
Western  U.  Teleg.  Co.  I  Ga,  App,  821,  58 
S.  E.  83,  declarinc  that  since  the  obligation 
to  support  the  wife  and  family  is  upon  the 
liusband,  and  not  upon  the  wife,  she  cannot 
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The  errors  relied  on  here  are  predicated 
aa  the  action  of  the  circuit  court  in  sua- 
tainiug  the  Kveral  demurrer  to  each  the 
third,  fourth,  &ad  fifth  paragraplu  of  com- 

The  third  paragraph  alleges  that  appel- 
lant's hmibnnd  was  id  the  employ  of  appel- 
lees, and,  while  bo  engaged,  sustained  an  in- 
juij  which  resulted  in  the  entire  loss  of  his 
ereeight,  and  by  reason  thereof  his  earning 
capacity  has  beeD  destroyed,  and  appellant, 
OS  a  consequence,  bos  been  deprived  of  sup- 
port and  maintenance,  to  her  damsige  in  the 
sum  of  SIO.OOO.  It  is  alleged  that  the  hus- 
band's injury  was  approximately  caused  by 
the  negligence  of  appellees,  the  particulars 
of  which  are  set  out  in  detail. 

The  fourth  paragraph  is  similar  to  the 
tbird,  with  tiie  addition  that  appellant 
therein  allies  that,  by  reason  of  the  negli- 
gent injury  to  ber  husband,  she  has  been 
deprived  of  the  companionship,  comfort,  and 
society  of  her  hnsband,  for  which  she  de- 
mands damages. 

The  fifth  paragraph  is  similar  to  the  third 
in  regard  to  the  allcsations  of  her  hus- 
band's injury,  and  bases  the  right  to  recover 
solely  on  appellant's  lose  of  the  companion- 
ship, comfOTt,  society,  and  protection  of  her 
hosbknd. 

A  wife  has  no  cause  of  action  against  a 
tUrd  person  for  damages  for  negligent  in- 
jnriea  to  her  husband,  resulting  in  the  dim- 
inution of  his  earning  capacity  and  his 
eonseqnent  ability  to  comfortably  support 
and  maintain  her,  because  the  husband  to 
entitled,  in  a  proper  action,  to  full  compen- 
sation for  nich  loss.    21  Cyc.  1630. 

Hay  the  wife  T«coTer  from  a  third  party 
for  the  loss  of  the  society,  companionship, 
and  nITection — consortium — of  her  husband, 
caused  by  the  Diligence  of  such  party! 

Since  the  removal  of  most  of  the  common- 
kv  disabilities  of  tha  wife,  it  has  been  held 
in  Indiana,  and  in  most  other  jurisdictions, 
that  a  wife  may  recover  damages  for  the 
alienation  of  her  husband's  affections, 
Sajnei  v.  Nowlin,  129  Ind.  E84,  14  L.R-A. 


787,  28  Am.  St.  Kep.  813,  8fl  N.  E.  380; 
Wolf  V.  Wolf,  130  Ind.  609,  30  N.  E.  308; 
Holmes  t.  Holmes,  133  Ind.  380,  22  N.  E. 
032;  Postlewaite  t.  Postlewaite,  1  Ind.  App. 
474,  28  N.  E.  99;  Nolin  v.  Pearson,  191 
Mass.  283,  4  L.KA.{N.S.}  643,  114  Am.  St. 
Rep.  605,  77  N.  E.  SSO,  6  Ann.  Cos.  058, 
and  not«  on  page  664.  In  such  cases,  no 
question  of  negligence  is  involved.  The  re- 
covery is  for  an  injury  intentionally  in- 
flicted, and  is  not  limited  to  compensation, 
but  may  be  for  punitive  damages  as  well. 

The  question  here  involved  has  rarely  been 
presented  to  courts  of  appeal,  and,  so  far  as 
we  are  able  to  discover,  when  presented,  a 
recovery  has  been   denied. 

In  Goldman  v.  Cohen,  30  Misc.  336,  03 
N.  Y.  Supp.  459,  it  was  said:  "The  defend- 
ant demurs  to  the  complaint,  which  seeks 
recovery  by  a  wife  for  the  loss  she  sus- 
tained, as  a  wife,  by  the  injury  to  her  hus- 
band from  the  negligence  of  the  defendant 
in  the,  management  of  a  horse.  Her  loss  is 
that  which  usually  occurs  to  a  wife  from 
the  illness  of  a  husband,  in  the  deprivation 
of  support  and  consortium,  and  the  need  of 
her  personal  care  of  him  during  his  sickness. 
Ko  case  is  cited  where  the  wife  recovered 
upon  such  a  claim;  and  the  absence  of  prec- 
edent, where  such  demands  might  have  been 
numerous,  if  sustained  by  the  law,  goes 
far  to  the  belief  that  such  negligence  has 
never  yet  been  embraced  within  the  circle 
of  causes  of  action  recognized  by  law,  be- 
yond the  right  given  to  the  injured  one.  and 
its  survival  to  the  consort  and  next  of 
kin  in  the  event  of  his  death.  It  is  true 
that  this  century  just  closing  has  seen,  with 
our  own  state  foremost  in  advance,  the 
adoption,  by  unwritten  and  statutory  law, 
of  juster  and  wider  views  of  the  wife's  ex- 
istence OS  a  human  being  by  the  emancipa- 
tion of  her  person  from  "the  moderate  chas- 
tisement" of  the  husband  and  the  protec- 
tion of  her  rights  of  property;  but  her  in- 
terest in  the  husband's  life  and  companion- 
ship is  not  a  right  of  property,  or  derived 
from  a  contract  of  bargain  and  sale.     That 


maintain  an  action  for  the  salary  which  the 
hnibsnd  would  have  earned,  and  from  which 
lie  would  have  contributed  to  the  support  of 
the  family,  but  for  the  defendant's  negli- 
gence. This  case  involves  an  action  against 
the  telegra'Ph  company  for  negligently  fail- 
ing to  deliver  to  the  husband  a  message 
ant  liy  the  wife,  announcing  his  apnoint- 
Blent  to  a  position,  as  well  as  ber  willing- 
nas  to  terminate  an  estrangement  between 
tbpm :  and  it  was  sought  to  recover  as  one 
rimient  of  damanes,  the  amount  of  salary  be 
«onld  have  earned. 

As  to  the  right  of  the  husband  to  recov- 
er the  loss  of  consortium  throuith  persona) 
inioTT  to  the  wife,  see  the  note  in  33  LJtA. 
ISS.t   1042. 
40  L.S.A.(N.S.) 


As  to  the  right  of  tbe  husband  or  wife  at 
common  law  to  recover  for  loss  of  services 
or  consortium  anainst  a  person  negligently 
causing  the  deoth  of  the  other  spouse,  bto 
the  note  in  10  L.RA.(N.S.)   633. 

As  to  the  right  of  the  husband  at  common 
law  to  recover  for  loss  of  time  and  fiiPTal 
expenses  necessitated  by  the  negligent  kill- 
ing of  his  wife,  see  the  note  in  9  L.R.A. 
(N.S.)   1103. 

As  to  the  right  of  one  spouse  at  common 
lew  to  an  action  for  the  sale  of  intoxicants 
or  drugs  to  the  other,  see  the  note  to  Flan- 
dermeyer  v.  Cooper,  post,  300. 

L.  A.W. 
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interest  lies  in  a,  region  into  which  the  law 
does  not  enter,  except  when  necessity  eom- 
peia.  It  does  recognize  invasion  by  wilful 
misconduct.  It  inHicts  heavy  damages  upon 
the  enticer  or  seducer.  But  this  ia  for  pun- 
ishment and  atonement,  rather  than  com- 
pensation. It  comes  within  th«  range  of 
concurrent  and  supplementary  adjuncts  to 
the  criminal  law  for  the  prevention  and  re- 
dress of  wrongs.  The  fault  of  n^ligenc? 
rarely  demands  a  greater  remedy  than  mere 
compensation.  The  right  of  action  is  reme- 
dial, not  punitive.  It  reaches  not  out  to 
thcae  indirectly  suffering  by  impairment  of 
domestic  relations,  giving  to  dependent  wife 
or  child  pecuniary  equivalent.  Bo  far  as  the 
law  can,  it  neutralizes  such  indirect  looses 
by  compensation  to  the  husband  and  father, 
thus  giving  him  the  means  of  supplying  the 
loss  in  earning  power  and  expenses  of  sick- 
ness, and  BO  avoids  double  or  triple  recov- 
eries for  the  same  elements  of  compensatory 
damages  by  different  persons  against  him 
whose  fault  only  gives  ground  for  one  res- 
titution. The  breach  of  a  contract  obliga- 
tion directly  affects  the  power  of  the  hus- 
band to  give  solace  and  comfort  to  the  wife! 
but  she  may  not  have  a  personal  right  of 
action,  except  where  the  law  does  allow  her 
to'be  the  moving  cause  to  invoke  the  courts 
to  punish  destniction  of  marital  rights. 
Judgment  for  defendant,  on  demurrer,  with 

In  SI  Ctc.  on  page  1630,  it  is  said:  "For 
an  injury  done  to  the  husband,  the  wife  can- 
not join  with  him  in  an  action  for  damages; 
and  DO  action  accrues  to  the  wife  for  the 
loss  sustained  by  her,  such  as  the  loss  of 
his  wages;  nor  can  she  recover  for  nursing 
him,  when  injured  by  a  third  person's  negli- 

In  the  recent  case  of  Feneff  t.  New  York 
C.  A  H.  R.   R.  Co.    (1909)    203  Mass.  27B, 

24  L.It.A.(N.S.)  1024,  133  Am.  St  Rep. 
2el,  Sfl  N.  E.  436,  the  question  here  under 
consideration  was  directly  involved,  and  the 
right  of  recovery  was  denied.  In  the  course 
of  the  opinion,  it  is  said: 

"The  right  to  the  consortium  of  the  other 
spouse  seems  to  belong  to  husband  and  wife 
aliVe.  and  to  rest  upon  the  same  reasons 
in  favor  of  each.  Since  the  removal  of  the 
wife's  disability  to  sue,  this  is  now  settled 
in  most  courts  by  a  ^reat  weight  of  au- 
thority. No1in  V.  Pearson,  191  Mass.  2<<3, 
4  I..H.A.(N.S.)  643,  114  Am.  St.  Rep.  605, 
TT  N.  £.  890,  S  Ann.  Cos.  SRS,  and  cases 
cited.  It  is  now  generally  held,  in  accord- 
ance with  the  decision  in  Notin  r.  Pearson, 
that,  for  a  direct  and  intentional  invasion 
of  a  wife's  right  of  consortium  bv  another 
woman,  through  the  alienation  of  the  huS' 
band's  alTections  and  criminal  conversation 
with  him,  an  action  may  be  maintained, 
40  L.R.A.(N.S.) 


as  a  aimilar  action  may  be  maintained  by  & 
husband  for  a  aimilar  wrong  inflicted 
through  adultery  with  his  wife.     .     .     . 

"The  wrong  which  may  be  redressed 
through  such  suits  is  one  which  has  a  di- 
rect tendency  to  deprive  the  husband  or 
wife  of  the  consortium  of  the  other  spouse. 
Xo  case  has  been  brought  to  our  attention, 
und  after  an  e:ttended  examination  we  have 
found  none,  in  which  an  action  for  a  loss  of 
consortium  alone  has  been  maintained, 
merely  because  of  an  injury  to  the  person 
of  the  spouse,  for  which  the  other  has  recov- 
ered, or  b  entitled  to  recover,  full  compen- 
sation in  his  own  name,  when  the  only  effect 
upon  the  plaintiff's  right  of  consortium  is 
that,  through  the  physical  or  mental  disa- 
bility of  the  other,  the  companionship  is  lesa 
satisfactory  and  valuable  than  before  the 
injury.  The  actions  by  husbands  at  common 
[aw  for  expensea  and  loss  of  services,  in 
which  the  loss  of  consortium  has  been  con- 
sidered in  estimating  damagea,  were  all  in 
cases  in  which  no  damages  could  be  award- 
ed for  loss  of  the  ability  to  earn  money  and 
render  services  and  be  helpful  to  others,  in 
an  action  by  the  husband  and  wife  for  the 
wife's  personal  damages,  because  at  common 
law  all  these  elements  of  damage  belonged 
to  the  husband.  .  .  .  There  was  not  an 
allowance  to  the  wife  for  her  loss  of  ability 
to  eai-n  wages  and  render  services,  and  at 
the  same  time  an  allowance  to  the  husband, 
in  the  form  of  compensation  for  the  loss  of 
consortium  for  the  same  diminution  of  abil- 
ity to  he  helpful." 

"Where  there  is  no  intentional  wrong,  the 
ordinary  rule  of  damages  goes  no  further  in 
this  respect  than  to  allow  pecuniary  com- 
pensation for  the  impairment  or  injury  di' 
rectly  done.  When  the  injury  is  to  the  per- 
son of  another,  the  impairment  of  ability  to 
work  and  be  helpful  and  render  servicer  of 
any  kind  is  paid  for  in  full  to  the  person 
injured.  Ordinarily  the  relation  between 
him  and  others,  whereby  they  will  he  detri- 
mentally affected  by  the  impairment  of  his 
physical  or  mental  ability,  makes  the  dam- 
age to  them  only  remote  and  consequential, 
and  not  a  ground  of  recovery  against  ths 
wrongdoer.  ...  It  is  enough  for  the 
present  case  that  persons  whose  relations  to 
the  injured  party  are  purely  domestic  should 
not  be  permitted  to  share  the  compensation 
to  which  he  is  entitled  tor  the  impairment 
of  his  powers  by  the  tort  of  another  person, 
nor  to  receive  an  additional  sum  bevond  the 
full  compensation  to  which  the  injured  per- 
son is  entitled.  Their  damages  are  too  re- 
mote to  be  made  the  subject  of  an  action. 

"The  minor  children  of  an  injured  father, 
who  is  legally  bound  to  furnish  them  with 
support,  mar  suffer  indirectiv  from  his  in- 
jury.    So,  too,  may  his  wife,  to  whom  he 
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OKU  tlie  s«n«  legal  duty  to  furnish  sup- 
port; yet  it  WKB  never  held  that  a.  wife  or 
minor  child  could  recover  for  the  conse- 
quences of  a,  ftitber's  disabilitf  against  one 
who  bad  n^ligentl;  injured  him.  The  di- 
minished value  of  the  worlc  that  the  lius- 
vith  his  wifp,  in  such  a  case,  is  like  the  di- 
minished value  of  the  worln  that  tha  hus- 
band can  do  for  the  support  of  his  wife 
and  the  education  and  support  of  his  minor 
children.  The  negligent  defendant  is  eup- 
po«ed  to  have  made  full  pecuniary  compen- 
Mtion  to  the  husband  and  father  for  bis 
iBJnry.  In  the  benefit  from  this  payment, 
the  wife  and  children  may  be  expected  to 
■bare  to  Home  extent.  If  the;  etill  suffer 
loss,  it  is  not  direct,  but  only  consequen- 
ti»L" 

We  are  of  the  opinion  that  the  reasoning 
in  the  FenefT  Case,  suprtt,  is  sound,  and  that 
a  vife  is  not  entitled  to  Tecover  for  loss  of 
CDoaortium  in  such  an  action  as  this;  and, 
as  it  is  settled  she  may  not  recover  for  loss 
of  support  consequent  on  the  diminution  of 
her  husband's  earning  capacity,  it  follows 
that  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  several  paragraphs  of  com- 
plaint in  controversy  here. 

Judgment  affirmed. 


IOWA  sdprbhe:  cocrt. 

STATE  OF  IOWA 

JOHN  KERNAN,  Appt 

( —  Iowa,  — ,  135  N.  W.  362.) 

language  of  atatnte  ■ 


1.  Ad  indictment  in  the  language  of  the 
(tatute,  which  so  individuates  the  offense 
that  the  accused  has  proper  notice  of  the 
o-irae  charged,  is  good. 


Criminal   law  —  promise  to  consider 

recommendation  —  effect  on  verdict. 

2.  A  promise  of  the  court  to  consider  a 
recommendation  by  the  jury  in  a  criminal 
case  will  vitiate  a  verdict  of  guilty,  as  tend- 
ing to  iniluence  the  verdict,  altfiougli,  be- 
cause the  maximum  penalty  must  be  im- 
posed under  the  indeterminate-sentence  law, 
the  recommendation  was  of  no  utility. 
(April  2,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County, 
convicting  him  of  committing  lewd  and  las- 
civious acts  with  a  child  under  thirteen 
years  of  age.  Reversed. 
Statement  by  Ijadd,  J.: 
The  defendant  was  accused  of  having  com- 
mitted lewd  and  lasciviouB  acts  with  a 
child  under  thirteen  years  of  age,  and  ap- 

Messrs.  Wlllard  A  Wlllard  for  appel- 
lant. 

Messrs.  George  Coason,  Attorney  Gen- 
eral, and  John  Fletcber,  Assistant  Attor- 
ney General,  for  appellee: 

There  was  no  promise  made  by  the  court 
that  be  would  do  less  than  his  duty  in  the 
matter  of  fixing  punishment,  as  an  induce- 
ment to  find  the  defendant  guilty,  and  the 
recommendation  made  by  the  jury  might  or 
might  not  be  considered  by  him;  but  it  was 
within  bis  right  to  reject  it  as  mere  surplus- 
age, if  he  BO  desired. 

State  V.  Newman,  49  W.  Va.  724,  39  8. 
G.  eSB;  State  v.  Gill,  14  B.  C.  410;  State  t. 
Bennett,  40  S.  C.  SOS,  IS  S.  E.  SBG;  Ray 
V.  SUte,  108  Tenn.  282.  67  S.  W.  6.i8; 
Greer  v.  State,  3  Baxt.  321 ;  Penn  v.  State, 
62  Miss.  450i  Wair  v.  State,  61  Ga.  303. 

The  indictment  charges  the  offense  in  the 
language  of  the  statute;  and  as  the  olTense 
is  there   named  and  described,   it   is   suffl- 


Wot^.'^  Intimation  that  a  recommenda' 
tton   to   mercy   -would   be  entertained 
r  iwemel  of  conviction. 


This  note  does  not  cover  the  general  ques- 
tion of  the  propriety  of  giving  instruc- 
tions  to  the  jury  on  their  power  of  recom- 
mendation to  mercy.  It  dealq  only  with  the 
elTect  of  the  court's  making  an  intimation 
that  a  recommendation  to  mercy  would  l>e 
entertained  or  carried  out  by  it. 

The  holding  in  State  v.  Keshan,  that  a 
praraise  of  the  court  to  consider  a  recom- 
mendation to  mercy  by  the  jury  in  a  crim- 
inal case  vitiated  the  verdict  of  guilty,  on 
the  ground  that  it  tended  to  inftuence  the 
(crdiet,  although,  because  it  was  necessary 
to  impose  the  maximum  penalty  under  the 
imtptenninate-sentence  law,  the  recommen- 
dation was  of  no  utility,  seems  sound.  Pri- 
or to  the  decision  in  State  v.  Kernan,  the 
point  seems  to  have  been  passed  upon  in 
ontv  three  esKes,  in  which  the  result  was  in 
40  L.R.A.(K.S.) 


accord  with  the  conclusion  reached  in  that 

In  State  v.  Kiefer.  16  S.  D.  180,  91  N. 
W.  1117,  1  Ann.  Cas.  268,  12  Ara.  Crim,  Rep. 
619,  where  the  jury  sent  a  communication 
to  the  court,  asking  if  they  could  recom- 
mend the  defendant  to  its  mercy,  and  the 
court  answered  affirmatively,  and  added  that 
it  had  always  made  it  an  invariable  rule 
to  follow  such  recommendation,  it  was  held 
that  there  was  prejudicial  error.  The  court 
said:  "This  proceeding  on  the  part  of  the 
court  was  clearly  error.  The  answer  to  the 
question,  while  not  strictly  in  the  nature  of 
an  instruction  or  charge  of  the  court,  was 
nevertheless  information  conveved  to  the 
jurv,  while  deliberatinjr  upon  their  verdict, 
calculated  to  influence  them.  Tt  will  be  ob- 
served that  the  court  informed  the  jury  that  ' 
he  had  made  it  an  invariable  rule  to  follow 
the  recommendations  of  the  jurv.  Such  a 
stntpment  to  the  jury  in  a  doubtful  case , 
might  reasonably  be  presumed  to  influ^i^d^ 
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SUte  T.  BauguesB,  106  Iowa,  107,  76  N. 
W.  SOS;  SUU  V.  Whalen,  OS  Iowa,  6S2, 
88  N.  W.  554;  SUte  v.  PorUr,  105  Iowa, 
677,  75  N.  \V.  519;  People  t,  Carroll,  1 
Cal.  App,  2,  81  Pac.  680. 

There  woa  no  Ustimony  that  wDutd  tend 
to  make  either  Ethel  Walker  or  the  other 
little  girls  accomplicee,  nor  is  there  any 
testimony  that  the  Walker  girl  conaenteil 
to  the  acte  of  the  defeodant. 

State  V.  Goodsell,  13S  Iowa,  S04,  116  N. 
W.  605;  State  v.  Renoick,  127  Iowa,  294, 
103  N.  W.  150,  4  Ann.  Cas.  S68;  State  v. 
Kouhns,  103  Iowa,  720,  73  N.  W.  353. 

Iiadd,   J.,   delivered   tlie   opinion   of  the 

Tlie  accused  was  indicted  under  %  4938a, 
Code  Supplement  (chapter  173,  Acts  32d  G. 
A.),  denouncing  as  a  crime  the  wilful  com- 
miesion  of  "any  lewd,  immoral,  or  lasciv- 
ious act  upon  or  with  the  body,  or  any  part 
.  .  ,  thereof,  of  a  child  of  the  age  of 
thirteen  years  or  under,  with  the  intent  of 
arousing,  appealing  to,  or  gratifying  the. 
lust  or  passions  or  sexual  desires  of  such 
person,  or  of  such  child."'  The  indictment 
was  subatantialty  in  the  language  of  this 
statute,  and,  as  it  so  individuated  the  of- 
fense that  the  accused -had  proper  notice  of 
the  crime  charged,  the  indictment  wai  good. 
State  V.  Porter,  105  Iowa,  677,  75  N.  W. 
619;  SUte  v.  Johnson,  114  Iowa,  430,  87 
N.  W.  279;  State  v.  Leasman,  137  Iowa, 
191,  114  N.  W.  1032;  State  v.  McGruder, 
125  Iowa,  741,  101  N.  W.  648;  SUte  t. 
Beebe,  IIS  Iowa,  128,  88  N.  W.   358. 

In  People  v.  Grinnell,  9  Cal.  App.  238,  08 
Pac.  681,  the  defect  in  the  indictment  was 
the  amission  to  negative  an  exception,  not 
included  in  the  statute  of  this  sUte,  con- 
stituting a  part  of  the  deacrlption  of  the 
offense,  and,  for  this  reason,  the  decision 
is  not  in  point. 

2.  The  cause  had  been  submitted  to  the 
jury,  and,  after  being  out  alt   night,  that 


body  came  into  court,  and,  in  the  absence 
of  defendant,  sUled  that  they  had  failed  to 
agree,  and  wanted  to  know  if  ttiey  could 
make  a  recommendation  to  the  court. 
Thereupon  the  ijourt  informed  them  that 
"while  it  is  not  usual,  and  some  of  the 
judges  objected  to  a  recommendation,  it 
didn't,  and  they  might  do  so,  and  he  would 
consider  such  recommendation."  The  jury- 
then  retired  and  on  the  same  day  returned 
a  verdict  of  guilty,  and  recommended 
"the  clemency  of  the  court,  and  that  the 
sentence  be  made  as  light  as  possible." 
Though  doubtless  not  so  intended,  what 
occurred  was  well  calculated  to  influence 
the  verdict  of  the  jury.  Indeed,  that  the 
court's  response  would  be  so  used  was  to 
be  inferred  from  the  inquiry.  As  contended, 
no  promise  was  made  save  that  the  "recom- 
mendation would  be  considered;"  but,  from 
what  was  said,  the  jury  might  well  have 
understood  that  it  would  be  favorably  con- 
sidered, and  at  least  that  it  would  be 
weighed  in  pronouncing  judgment.  It 
amounted  to  holding  out  an  inducement  to 
the  jury  to  agree  upon  a  verdict,  although 
under  the  in  determinate- sentence  law,  such 
recommendation  might  not  have  been  given 
the  slightest  consideration,  for,  in  any  event, 
the  maximum  penalty  must  have  been  im- 

In  McBean  v.  SUU,  S3  Wis.  206,  53  N.  W. 
407,  it  appears  that  the  jury  had  sent  this 
inquiry  to  the  court:  "If  we  bring  in  a  ver- 
dict of  guilty,  can  we  depend  on  the  clem- 
ency of  the  courtT*  And  the  court  respond- 
ed in  subsUnce  that  they  could.  This  wai« 
held  to  be  error,  the  court  saying:  'The 
question  put  by  the  jury  to  the  trial  judg^ 
in  the  case  at  bar  was,  in  and  of  itself, 
harmless.  The  error  consists  of  the  prom- 
ise made  by  the  trial  judge  to  the  jurj-,  to 
the  effect  that,  if  they  found  McBean 
guilty,  they  miglit  rely  upon  him  to  extend 
the  clemency  of  the  court  to  the  prisoner. 
It  BufBciently  appears  from  the  verdict  re- 


the  jurors  in  arriving  at  their  verdict. 
.  .  .  It  is  true  that  in  the  case  at  bar 
the  trial  judge  did  not  distinctly  agree,  in 
terms,  that  the  jury  could  depend  on  the 
clemency  of  tlie  court;  but  tiie  language 
used  by  him  was,  in  effect,  an  agreement  ir 
statement  that  the  jury  could  rely  upon  the 
clemency  of  the  court.  The  learned  jud|;e 
said:  'I  have  made  it  an  invariable  rule 
...  to  follow  such  recommendation.'  Tlie 
jurors  might  very  naturally  conclude  from 
the  language  used  that  they  could  rely  upon 
him  to  extend  clemency  to  the  accused  in 
case  he  should  be  convicted,  and  it  mifrht 
have  the  effect  to  induce  the  jurors  to  dis- 
regard any  reasonable  doubts  they  miirht 
have  as  to  the  guilt  of  the  accut^ed.  Jurors, 
in  the  discharc:e  of  their  dutien.  having 
•  Tiothit>a;  to  do  rcjurding  the  punishment  to 
be  inflicted  upon  the  accused,  aa  the  extent 
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of  the  punishment  is  left  entirely  to  the  dis- 
cretion of  the  court,  within  cerUin  limita- 
tions  prescribed  by  sUtute.  And  while  it 
is  the  duty  of  the  court  to  instruct  the  jury 
upon  the  taw  of  ttie  case,  it  should  not  in 
any  manner  attempt  to  influence  its  delib- 
erations, and  the  court  should  be  exceedingly 
careful  to  refrain  from  all  expressions  of 
opinion  that  might  be  calculated  to  inOuenci^ 
the  minds  ot  the  jurors.  Undoubtedly  tin- 
learned  circuit  court,  in  replying  to  the 
request  of  the  foreman  of  the  jury,  was  actu- 
ated by  no  improper  motive,  but  the  pro- 
ceeding is  a  dangerous  one,  and  cannot  be 
sanctioned  by  this  court." 

The  other  decisions  which  have  considered 
the  point  under  discussion  are  fully  set  out 
bv  the  court  in  ito  opinion  In  Statbv.  Keb- 
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bimd  that  tlie  jiuy  did  relj  upon  sucli 
promise.  The  promise  thus  secured  •whb 
«dt  cftlculkted  to  overconM  reasonable 
doubts  and  coerce  an  agreement  for  eon- 
Tidkui.  It  nas  an  unauthorised  interfer- 
crnce  with  the  deliberations  of  the  jurj. 
ByM  V.  Bockford  Ins.  Co.  77  Wis,  811, 
48  N'.  W.  S83.  'A  Terdict  is  a  declaration 
of  the  truth  aa  to  the  matters  of  fact  sub- 
mitted to  the  jury.'  Shenners  t.  West  Side 
Street  R.  Co.  78  Wis.  387,  47  N.  W.  622. 
To  be  such  truth,  however,  it  must  be  based 
whollj  upon  the  evidence  in  the  case.  A 
vfrdict  in  disr^ard  of  such  evidence,  in 
■liole  or  in  part,  is  a  false  verdict.  It 
follows  that  may  promise,  pledge,  or  dec- 
laration of  the  trial  judge,  calculated  to 
draw  the  attention  of  the  jury  awaj  from 
the  evidence,  and  to  induce  them  to  base 
thtir  verdict  upon  ulterior  coos  id  e  rat  tons, 
ii,  neeessarilj,  misleading,  and  hence  erro- 

In  TerritAiy  t.  Gri^o,  8  N.  M.  133,  42 
Pac  Bl,  jurors  had  been  out  a  long  time 
ind,  on  returning  into  court,  reported  their 
ioibilit^  to  agree,  and,  after  some  talk  with 
tlem,  the  court  said  there  was  an  instruc- 
tion he  might  have  given  which  the  law 
aathoTized:  "While  the  law  fixes  the  pun- 
iilunent  in  thb  case,  or  rather,  while  the 
niurt  aasesaee  the  punishment,  the  law  au- 
tboTltes  jou,  in  case  fou  find  the  defendant 
gniltj,  to  commend  him  to  the  mercy  of 
Ibe  court;  and  that  recommendation  made 
bj  the  jury  will  be  considered  bj  the  court 
ii  fliing  the  puniahmeut."  In  half  an  hour 
tbe  jury  returned  with  a  verdict  of  guilty 
ud  a  recommendation  to  the  mercy  of  the 
'^rart.  In  holding  this  instruction  errone- 
•xii,  the  court  remarked  that  the  sudden 
ifnement  of  the  jurors,  after  being  out 
Sftj.four  hours,  indicated  that  they  must 
lun  been  "influenced  quite  powerfully  by 
tie  judge's  instructions  that  a  recom. 
nendation  of  mercy  would  receive  his  con. 
■ideratian  in  fixing  the  punishment.  It 
wmu  within  the  range  of  reasonable 
probsbility  that  with  a  knowledge  that 
mthing  but  the  death  penalty  would  be  the 
ninseqnence  of  their  verdict,  no  agreement 
Muld  have  been  secured  from  the  jury.  The 
rai'ity  of  the  punishment  may  well  have 
niued  jurors  to  hang  to  a  doubt  of  guilt 
ntber  than  hang  a  man  whose  guilt  they 
doubted.  Coming,  as  it  did,  without  re- 
lont.  after  the  jury  had  been  deliberating 
ud  unable  to  agree  for  fifty. four  hours,  it 
<u  an  indication,  quite  pointed,  of  the 
judp's  opinion.  Randolph  v.  Lampkin,  00 
Kf.  551,  10  L.R.A.  88,  14  8.  W.  53f  " 
»LEJL(KA1 


intimation  from  the  court  of  a  lighter 
ence  than  the  jurors  had  expected,  and 
must  have  been  harmful  to  the  defendant." 

In  State  V.  Kiefer,  16  S.  D.  180,  91  N.  W. 
1117,  1  Ann.  Cas.  268,  12  Am.  Crim.  Rep. 
819,  to  an  inquiry  by  the  jury  whether 
they  could  recommend  the  accused  to  the 
mercy  of  the  court,  the  latter  answered  that 
it  had  made  it  an  invariable  rule  to  follow 
such  reconunendations,  and  this  answer  was 
held  to  be  calculated  to  influence  the  jury. 
Other  decisions  are  readily  distinguishable 
because  of  differences  in  the  facta. 

In  Lovett  v.  State,  30  Fla.  142,  17  LJLA. 
705.  11  So.  660,  the  statutory  effect  of  a 
recommendation  to  mercy  by  the  majority 
of  the  jury  reduced  the  penalty  from  death 
to  life  imprisonment,  and  an  instruction 
with  reference  thereto  was  approved.  In 
State  V.  Gill,  14  S.  C.  410,  the  court  merely 
replied  affirmatively  to  an  inquiry  of  the 
jury  whether  they  might  recommend  the 
prisoner  to  mercy  if  found  guilty,  and, 
since  no  intimation  of  the  consequence  of 
such  a  recommendation  was  given,  the  court 
held  there  to  have  been  no  prejudice.  In 
Crawford  v.  State,  2  Yerg.  60,  24  Am.  Dec. 
467,  a  recommendation  of  mercy  to  the 
governor  was  returned  with  the  verdict. 
One  of  the  jurors  made  affidavit  that  he 
would  not  have  agreed  to  the  verdict  but  for 
the  belief  that  it  would  be  effectual,  and 
another  swore  that  it  led  him  to  agree. 
Such  affidavits  were  held  admissible,  and 
a  new  trial  ordered  because  of  the  misappre- 
hension of  these  jurors.  But  in  State  v. 
Bennett,  40  S.  C.  308,  18  S.  E.  880,  and 
Penn  v.  State,  62  Miss.  4S0,  such  a  show- 
ing was  held  not  to  invalidate  a  verdict. 

The  jurors  should  not  have  concerned 
themselves  with  the  punishment,  and  ought 
to  have  been  plainly  fold  that  they  ought 
not  to  take  that  into  consideration.  Their 
function  ended  in  deducing  the  truth  from  ' 
the  evidence  adduced  and  expressing  it  in 
their  verdict.  Anything  said  by  the  court 
calculated  to  draw  their  attention  from 
the  performance  thereof,  and  to  induce 
them  to  rest  their  conclusion  upon  ulterior 
considerations,  necessarily  is  misleading  and 
prejudicial.  We  are  of  opinion  that  the 
promise  of  the  court  to  give  the  recommen' 
dation  consideration  might  well  have  led 
the  jury  to  believe,  and  doubtless  did,  that 
the  sentence  to  follow  would  be  somewhat 
modified  because  thereof,  and  that  this  was 
extremely   prejudicial   to   the   defendant. 

Because  of  this  error,  the  judgment  is  re- 
versed, and  the  cause  remanded. 
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FROHARDT  BROTHERS  at  4L 

W.  A.   DUFF. 

;t—  Iowa,  — ,  138  N.  W.  609.) 

St&tvt«  of  franda  —  promise  to  p«r  an- 
oUier's  debt  —  waiver  of  attachment. 
1.  An  oral  Bgreemeut  b;  a  mortgagee  in 

pcBHeaaion  of  mortgaged  property  to  pay 
a  debt  of  the  mortgagor  to  avoid  an  attach- 
ment of  the  pioperty  of  which  he  is  in  paa- 
WBaion  may  be  found  to  be  an  original 
agreement  to   pay   tlie   debt,  and  tberefore 


Jlote.  ^  la  oral  promise  to  pay  anotfi^r'i 
pre-exUting  debt,  made  in  order  U 
iiecure  a  benefit  to  tlie  promisor,  with' 
out  rel^aatng  the  orlainal  debtor, 
wttlitn  the  statute  of  frauda. 

Thli  is  the  subject  of  a  note  in  22  L.R.A. 

(N.8.)  1077,  to  which  the  present  note  is 
supplemental. 

'ihd  note. does  not  Include  CMes  involv- 
ing oral  prumieea  to  the  original  debtor,  but 
only  caaea  where  the  oral  promise  was  made 
to  tlie  creditor;  nor  does  it  cover  caeee  in- 
volving a  promiie  to  pay  another's  debt, 
made  contemporaneously  with  the  creation 
ol  the  debt.  For  cascB  of  the  latter  cliar- 
acter,  see  notes  in  16  L.R.A.(N.8.)  214  and 
32  L.R.A.(NJi.)  S9S. 

General   rul«. 

At  the  out«et,  attention   is  called  to  the 

diBtinction  between  a  consideration  BuHi- 
cient  to  support  a  contract  and  a  considera- 
tion which  will  make  a  promise  to  pay  an 
existing  debt  of  another  an  original  one. 

As  shown  in  the  note  in  22  L.R.A.(N.S.) 
1077,  to  which  this  note  is  supplemental,  by 
the  weight  of  authority,  a  pismise  to  pay  the 
.  pre-existing  debt  of  another  may  be  origin- 
al rather  than  collateral,  and  hence  not 
nithin  the  statute  of  frauds,  although  the 
original  debtor  ia  not  released.  In  order, 
however,  that  such  a  prumise  be  removed 
from  the  operation  of  the  statute  of  frauds, 
it  must  be  an  original  promise  to  pay  out  of 
money  of  the  debtor  then  in  the  promisor's 
hands  or  therenfter  to  be  placed  in  his  cus- 
tod;,  or  it  must  be  an  independent  agree- 
ment with  the  creditor,  based  upon  some 
substantial  conBideration  or  beneQt  inuring 
to  the  promisor,  the  securing  of  which  is  the 
primary  purpose  of  the  promise,  the  pay- 
ment of  the  debt  being  merely  secondary  or 

In  Southern  Indians  Loan  &  Sav.  Inst.  T. 
Roberts,  43  Ind.  App.  653,  80  N.  E.  41)0, 
however,  the  rule  is  stated  that  a  valid  oral 
promise  to  pay  another's  debt  cannot  be 
made  directly  with  the  creditor,  even 
though  founded  upon  a  valuable  cousidera- 


Appeal  —  eUminatlon  of  oonnta  —  Fill- 
ing on  prior  trial. 
2.  Parties  failing  to  appeal  from  an  or- 
der withdrawing  from  tbe  jury  the  issues 
presented  by  certain  counts  of  tne  complaint 
cannot,  in  case  of  a  disogreemmt  as  to 
the  other  counts,  which  necessitates  a  new 
trial,  question  on  appeal  from  the  second 
judgment  a  ruling  that  such  counts  have 
been  eliminated  from  the  case,  if  no  sepa- 
rate appeal  was  talien  therefrom. 

(Evaus,  J,  dissents  in  part.) 

(April    9.    1912.) 

CROSS-APPEALS  from  a  Judgment  «f 
the  District  Court  for  Pottawattamie 
County  in  an  action  on  alleged  oral  prom- 
ises to  pay  to  plaintiffs  the  amount  of  cer- 

tion;  but  it  must  be  founded  upon  a  valu- 
able conBideration  and  be  in  writing. 

The  rule  has  been  stated  thus;  "Whers 
the  promise  to  pay  tbe  debt  of  another  is 
not  the  chief  purpose  of  tbe  transaction  in 
which  it  inheres,  and  a  substantial  and 
valuable  consideration  therefor  inures  di- 
rectly to  the  benetit  of  the  promisor,  as  in 
a  case  in  wliich  he  obtains  a  conveyance  of 
property  in  consideration  of  his  promise  to 
pay  tlie  debt  of  tlie  grantor,  or  to  pay  an  en- 
cumbrance upon  the  property,  the  promise 
does  not  fall  within  the  statute,  and  no 
writing  is  necessary  to  support  it.  In  cases 
of  this  cliaracter,  the  fact  that  the  object  of 
the  promisors  la  not  to  anawer  for  the  debts, 
defaults,  or  miscarriagea  of  others,  but  is  to 
obtain  substantial  benehtii  or  advantages  to 
themselves,  which  they  actually  secure  as 
the  consideration  for  their  agreements,  dis- 
tinguishee  tlieEe  promises  from  those  within 
tbe  statute,  and  makes  them  original  agree- 
ments of  tbe  promisors,  which  are  valid 
without  writings."  Mine  &  Smelter  Supply 
Co.  V.  Stoekgrowers'  Bank,  06  C.  C.  A.  229, 
173  Fed.  859. 

In  Peele  v.  Powell,  166  N.  C.  663,  73  8. 
E.  234,  the  rule  is  stated  that  where  the 
promise  is  for  tbe  benetit  of  the  promisor, 
and  he  has  a  personal  immediate,  pecuniary 
benefit  in  the  transaction,  or  the  promise  is 
to  pay  the  debt  of  another  as  part  of  tho 
consideration  of  property  to  be  conveyed 
to  tbe  promisor,  or  is  a  promise  to  maka 
good  notes  transferred  in  payment  of  prop- 
erty, the  promise  is  valid  although  in  parol. 
To  the  same  effect,  see.Whitehurst  v,  Pad- 
gett, 167  N.  C.  424,  73  B.  K  240. 

In  Zimmerman  v.  Holt,  —  Ark.  — ,  144 
B.  W.  222,  the  doctrine  is  aUted  that  if  a 
primary  debt  subsists  against  another,  the 
promise  of  a  third  person  to  pay  it,  made 
subsequent  to  the  time  it  was  incurred,  is 
not  an  original  undertaking  unless  founded 
upon  a  new  consideration,  moving  to  and 
beneficial  to  tbe  promisor,  so  that  he  thereby 
comes  under  an  independent  duty  to  pay. 
irrespective  of  the  liability  of  the  original 
debtor. 

'I'o  remove  a  promise  to  pay  the  pre-exist- 
ing debt  of  another  from  the  operation  of 
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tun  claim*  held  hy  them  againat  a  third 
pcraon;  deleDdant  appealing  from  the  judg- 
ment Kgninst  him  in  fftvor  of  plaintiffs 
Prohardt  Brothera;  and  plaintiSa  Droge, 
Brothers  appealing  from  tbe  judgment  as 
Kgainat  tliem.    Affirmed  «t  bath  appeals. 


BUtement  b;  HcCIaln,  Cb.  J.i 
Action  on  alleged  oral  promiBea  hj  Ae- 
lendant  to  paj  to  plaintiffs  tbe  amount  of 
certain  claima  held  by  plaintiSa  against  one 
Whitaett.  The  defendant  relied  upon  the 
•tatute  of  frauds,  and  the  court  aubmitted 
the  caae  to  the  jury  to  determine  whether 
the  Bgreementa  of  defendant  were  original 
and  absolute  undertakings  to  pay  to  plain- 
tiSe  tbe  amonnta  of  their  respective  claima 


Bgainat  Whitaett,  or  whether  It  waa  a  col- 
lateral undertaking  merely  to  aee  that  tlie 
claima  against  Whitaett  were  paid,  if  be 
did  not  pay  them.  There  waa  a  verdict 
against  defendant  In  favor  of  Frohardt 
Brothers,  and  one  in  favor  of  defendant 
against  Droga  Brothers,  and  judgment  was 
rendered  accordingly,  from  which  defendant 
appeals  as  to  the  judgment  against  bim, 
and  Droge  Brotliers  appeal  from  the  judg- 
ment as  againat  them.  Defendant's  appeal 
having  been  first  perfected,  he  is  treated  as 
ths   appellant. 

Messrs.  Flicklnger  Brotlten,  tor  plain- 
tiffs: 

Tbe  agreement  is  not  within  the  statnta 
of  frauds. 


the  statute,  of  frauds,  the  promise  must  be 
based  on  m  beneficial  consideration  moving 
to  the  promisor,  and  it  must  be  an  inde- 
pendent pittmise  to  pay,  and  not  a  mere 
guaranty  upon  a  new  and  beneficial  con- 
sideration. Ogden  V.  Sergeant,  119  N.  Y. 
Bupp.  672,  afhrmed  in  137  App.  Div.  K5, 
122  N.  ¥.  Supp.  1]39.  Unless  aome  inde- 
pendent benelit  accrues  to  the  promisor,  his 
promise  to  pay  the  pre-existing  debt  of  an- 
other ia  not  an  original  obligation,  and 
hence  is  within  tbe  statute  of  frauds. 
Yracheta  t.  Stanford,  120  N.  Y.  Supp.  117. 

There  must  be  a  release  of  some  beneflt  or 
advantage  by  the  promisee,  and  such  benefit 
or  silvaDtage  must  accrue  to  the  promisor. 
Btaadel  v.  Erickson,  IBT  111.  App.  615. 

Ai  to  tbe  necessity  that  the  original  obli- 
gation be  released,  in  Uolcomb  v.  Mashburn, 
10  Ga.  App.  781,  74  S.  EL  307,  the  court  said 
Uiat  this  was  one  teat  to  determine  whether 
or  not  a  promise  to  pay  the  debt  of  another 
iraa  an  original  obligation;  but  that  thia 
«as  not  the  only  teat. 

Where  a  plaintiff  relies  upon  an  oral 
promise  of  the  defendant  to  pay  tbe  debt  of 
another,  the  burden  is  on  the  former  to 
show  farCts  taking  the  promise  out  of  tbe 
statute.  Estea  t.  Bryant- For-Doniel  Co. 
—  Te*.  Civ.  App.  — ,  140  8.  W.  1177. 


Cases  illustrative  <rf  mle— original  promise. 


Hm  following  promlaea  to  pay  the  debt  of 
•Bother,  and  which  have  been  held  to  be 
«riginftl  promises,  and  hence  not  within  the 
statute  of  frauds,  are  illustrative  of  the 
rule  referred  to; 

— a  promise  made  to  a  person  holding 
poosession  of  property  under  a  pledge,  to 
pay  the  amount  due  from  the  pledgeor,  in 
MDsideration  of  the  surrender  to  the  prom- 
isor of  the  possession  of  the  p^opertv.  Ole- 
'.  Oleson,  90  Neb.  738,  134  N.  W.  648: 


eooditional  sale,  made  to  the  original  vend- 
or, to  pay  tbe  latter  the  balance  due  on  the 
emtrart,  in  conaideration  of  being  permitted 
«L.R.A.(N.S.) 


to  retain  the  property.  Barth  v,  Sandera, 
113  N.  Y.  Supp.  651; 

— a  promiae  to  pay  the  debt  of  another, 
based  upon  an  agreement  by  the  promisee  to 
extend  the  time  of  payment  for  the  promis- 
or's benelit.  Old  River  Lumber  Co.  v.  Skeet- 
ers,  —  Tex,  Civ.  App.  — .  140  8.  W,  511; 

— a  promise  to  pay  in  consideration  of 
the  consent  of  the  mortgagee  to  the  transfer 
of  the  property  mortgaged  from  the  mort- 
gagor to  the  promisor.  Gay  v.  Scbaefer,  S2 
Wash.   269,   100  Pac   334; 

— a  promise  by  the  creditor  of  a  tenant 
to  pay  the  latter's  landlord,  where  the  prom- 
isor had  received  from  the  tenant,  as  a  par- 
tial payment  of  bis  claim,  the  proceeds  of  a 
sale  by  tbe  tenant  of  a  portion  of  his  crops 
upon   which   the   landlord   had   a   lien,   the 

Eromise  bein^  made  to  the  latter  to  induce 
im  to  refrain  from  making  trouble  for  the 
tenant  until  he  had  gathered  and  Bold  bis 
crop.  Marrow  t.  White,  151  N.  C-  M,  66 
8.  k  746; 

— an  oral  promise  by  the  owner  of  an 
equity  of  redemption,  made  to  the  mort- 
gagee, to  pay  the  mortgage  debt  if  the  latter 
would  not  foreclose.  Manning  v.  Ant''" 
206  Mass.  3S9,  32  L.R.A.(N.S.)  1179,  94  N. 
E.  46S.  The  foregoing  case  auggeets  a  line 
of  cases  that  are  in  general  excluded  from 
this  note;  va.,  agreements  by  the  purcbas- 
era  of  property  subject  to  lien,  with  the 
debtors,   to  pay  the   amount  of  the  liens; 

— a  promise  by  a  person  interested  in 
property  subject  to  mortgage  to  pay  the 
mortgage  in  consideration  of  forbearance 
by  the  mortgagee  to  foreclose,  and  his  agree- 
ment to  assign  same  at  the  option  of  the 
promisor.  Lee  v,  Unkefer,  85  8.  C.  199,  65 
8.  E.  989,  67  S.  E,  246; 

— a  promise  by  a  person  in  poBsession  of 
real  estate  covered  by  a  mortgage  which  the 
mortgagee  is  threatening  to  foreclose,  to 
pay  same  in  consideration  of  forbearance  to 
foreclose  for  a  stated  period  of  time.  Fitz- 
gerald V.  Flanagan,  —  Iowa,  — ,  136  N.  W. 
738; 

— a  promise  by  a  mortgagee  of  the  prop- 
erty oi  a  company,  by  a  creditor  thereof, 
that  if  the  latter  would  forbear  to  sue  the 
company,  he.  would  pay  the  indebtedness  In. 
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Helt  T.  Smith,  74  Iow«,  867,  3B  N.  W. 
81 ;  Stewart  t.  Hinkle,  1  Bond,  506,  Fed. 
Cas.  No.  13,430;  Crawford  v.  King,  54  Ind, 
0;  KuBBpll  V.  Babcock,  U  Mf.  138;  Rogers 
V.  Empltie  Hardware  Co.  24  Neb.  653,  3Q 
N.  W.  844;  Kershaw  v.  Whitaker,  1  Brev. 
9;  Smith  v.  Kogcrs,  36  Vt.  140;  Clay  v. 
Walton,  9  Cal.  328;  Alger  v.  Scoville,  1 
Gray,  391;  Bailey  v.  Marshall,  174  Pa.  G02, 
34  Atl.  326;  Lemmon  v.  Box,  20  Tex.  329; 
McCreary    v.    Van    Hook,     35    Tex.    631; 

instalments.  Eeltine  Cliemical  &  Mfg.  Co. 
V.  Zulter,  152  111.  App.  308; 

■ — an  agreement  by  a  person  interested  in 
the  llnancial  success  of  a  company,  made  to 
a  banlc  having  a  note  against  it,  then  due, 
that  if  the  latter  would  renew  the  note,  he 
would  deposit  in  the  bank  a  sum  of  money 
and  leave  the  same  until  payment  in  full  of 
the  note,  'ihompson  v.  Haiielwood  Sav.  & 
Trust  Co.  234  Pa.  452,  83  Atl.  284; 

— a  promise  by  a  contractor  undertaking 
to  complete  a  job  free  from  all  liens,  to  pay 
&  creditor  of  a  subcontractor  entitled  to  a 
lien  upon  tiie  property,  in  consideration  of 
the  forbearance  by  such  creditor  to  assert 
his  lien.  McDonald  v.  General  Constr.  Co. 
152  Iowa,  273,   132  N,  W.  369; 

—wliere  tlie  promisee  had  the  right  to 
file  a  claim  of  hen  upon  property,  which  he 
was  threatening  to  do,  a  promise  by  a  third 
person  to  pay  the  debt  it  the  former  would 
relraiu,  where  the  purpose  to  Hie  tbe  claim 
of  lien  is  abandoned,  and  the  action  of  the 
promisee  in  this  respect  inures  to  the  benefit 
of  the  promisor,  who  was  alao  a  creditor  of 
the  same  debtor,  and  wbo  thereafter  filed 
and  perfected  hia  claim  of  lien  upon  the 
property.  Spencer  v,  Nalle,  —  Tex.  CiT. 
App.  — ,  143  S.  W.  091; 

— a  promise  to  pay  out  of  property  in  the 
promisor's  hands  betongine  to  the  debtor,  aa 
soon  as  he  realiired  upon  the  property.  Har- 
denberg  v.  Roberts,  146  Iowa,  696,  125  N. 
W.  818; 

— a  promise  to  pay  out  of  money  there- 
after to  lie  earned  by  the  debtor  by  perform- 
ing labor  for  the  promisor,  where,  as  a  re- 
sult of  the  promise,  the  creditor  forbears  to 
enforce  his  claim,  and  extends  to  tbe  dt^btor 
additional  credit,  thereby  enabling  the  latter 
to  continue  to  render  to  tbe  promisor  valu- 
able services.  Schoening  v.  Maple  Valley 
Lumber  Co.  61  Wash.  332,  112  Pac.  381; 

— a  promise  by  a  general  contractor  en- 
titled to  retain  from  money  thereafter  to 
become  due  a  subcontractor,  auibcient  to 
protect  him  against  liens  for  claims  against 
the  former,  to  pay  a  third  person,  a  credit- 
or of  such  subcontractor,  the  balance  due 
him,  and  any  sums  thereafter  to  Iwcome  due 
liim.  in  consideration  of  his  performing 
work  for  the  subcontractor.  Jones  v.  Gen- 
eral Constr.  Co.  150  Iowa.  104,  120  N.  W. 
830; 

— a  promise  to  pay  a  third  person  out  of 
money  to  be  due  from  the  promisor  to  tbe 
original  debtor,  where  made  for  the  purpose 
of  fwcuring  the  performance  of  a  contract 
bv  the  promisor  with  the  original  debtor,  in 
40  I..R.A.IN.S.) 


Carraher  t.  Allen,  112  Iowa,  170,  83 
N.  W.   302;    Harlan  v.  Harlan,   102   Iowa, 

704,  72  N.  W.  286;  Chamberlin  v.  Ingalls, 
38  Iowa,  300;  Johnson  v.  Knapp,  36  Iowa, 
616;  Mills  V.  Brown,  11  Iowa,  314;  Blake 
V.  Robinson,  129  Iowa,  198,  105  N.  W.  401 ; 
Pratt  V.  Fishwild,  ]2]  Iowa,  642,  96  N.  W. 
1089;  Blair  Town  Lot  i.  Land  Co.  v.  Walk- 
er, 39  Iowa,  406;  Emerson  v.  Slater,  22 
How.  2S,  16  L.  ed.  380;  Davis  v.  Patrick, 
141   U.  S.  479,  35  L.  ed.  82B,  12  Sup.  Ct. 

the  performance  of  which  the  promisor  is. 
interested.  Uale  v.  Gaither  Lumber  Co.  152 
N.  C.  651,  28  L.R.A.[N.S.)  407,  68  S.  E. 
134; 

— a  promise  made  by  a  wife  to  work  as  & 
laborer  for  a  share  of  a  crop,  and  permit  tbe 
employer  or  lessor  to  deduct  from  tbe  pro- 
ceeds thereof  a  debt  due  him  from  her  bus- 
band,  where  made  in  consideration  of  th« 
lease.  Wilkie  v.  Murphy,  88  S.  C.  415,  70 
S.  E.  1028; 

-a  promise  by  the  manager  of  a  com- 
pany, in  consideration  ol  a  loan  to  him  for 
the  benefit  of  tbe  company,  to  pay  a  past-due 
debt  owing  by  the  company  to  the  lender. 
Holcomb  V.  Mashburn,  10  Ga.  App.  781,  74 
i.  E.  307; 

— a  promise  to  pay  an  attorney's  fee  due 
ram  a  third  party,  in  consideration  of  his 
consent  that  the  promisor  be  permitted  to 
settle  the  litigation  between  tbe  promisor 
and  tbe  debtor,  the  promise  also  furnishing 
an  inducement  to  the  debtor  to  settle,  since 


— collateral  promise. 

a  oral  acceptance  of  an  order.  If  not 
based  on  a  valuable  consideration  accruing 
to  the  acDeptor,  is  within  the  statute  of 
frauds  and  unenforceable.  Hill  v.  Wright, 
144  Ky.  806,  139  S.  VV.  946. 

Where  the  only  consideration  to  support 
a  promise  to  pay  the  debt  of  another  is  the 
forbearance  by  the  promisee  to  enforce  pay- 
ment of  a  debt  against  the  debtor  before  a 
designated  period,  such  forbearance  is  not  tt 
consideration  capable  of  supporting  tbe  con- 
tract to  pay  another's  debt,  and  does  not 
evidence  a  new  end  independent  contract  . 
from  that  of  the  original  obligation,  and 
hence  it  is  a  mere  collateral  undertaking, 
and  within  the  statute.  Byrd  t.  Hickman, 
169  Ala.  505,  48  So.  689.  This  cose  was 
again  before  the  court  in  107  Ala.  361,  Si 
So.  426,  and  the  theory  then  advanced  to 
sustain  the  promise  waa  that  it  was  made 
directly  to  the  debtor,  in  consideration  of 
the  payment  by  the  debtor  of  a  portion  of  a 
debt  owing  to  the  promisor.  Under  this  the- 
ory the  caae  is  not  within  the  scope  of  the 

The  mere  forbearance  to  bring  an  attach- 
ment action  against  the  debtor  furnishes 
no  consideration  to  support  a  promise  by  w, 
third  person  to  pay  the  debt  of  the  attach- 
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Bep.  SB;  WilliuDi  Shoe  Co.  t.  Gotiian,  130 
Iowa,  713,  107  N.  W.  g07 ;  Miller  t.  Adamn, 
142  Iditb,  515,  119  N.  W.  693. 

Mewn.  Reed  A  Roberuon,  for  defend- 
tat: 

The  alleged  otkI  contract  is  witbin  the 
■tatute  of  frauds. 

20  Cyc.  170,  182;  Wwtheiraer  v.  Pea- 
cock, 2  Iowa,  528;  Mine  £  Smelter  Supply 
Co.  y.  Stockgrowers'  Bank,  98  C.  C.  A. 
2S9,   173   Fed.   802;    Barker   v.   Bucklio,   2 

meat  debtor,  and  does  not  take  the  prom- 
ise out  of  the  operation  of  the  statute  of 
frauds,  where  no  facts  are  alleged  in  the 
pleadings  from  which  it  ma;  be  determined 
tbat  tbe  promisee  bad  even  a  reasonable 
ground  to  believe  that  an  attachment  suit 
iostitutrd  by  him  against  the  debtor  or  his 
goods  and  chattels  would  avail  him  anything. 
M'hile  it  is  not  necessary  that  a  certain 
right  of  recovery  should  exist,  if  the  suit 
wbicb  is  alleged  to  have  been  forborne  was 
brought,  it  must  appear  that  the  one  for- 
bearing to  sue  should  in  good  faith  have  be- 
lieved himself  entitled  to  maintain  his  suit, 
and  tbat  he  actually  intended  to  institute 
tbe  same.  Rnehle  v.  Montelius,  149  111. 
App.  416. 


An  oral  agreement  to  pay  the  debt  of 
third  person  out  of  money  the  pror'--  ■- 


has 


agreed  to  loan  the  debtor  is  within  tbe  op- 
eration of  tbe  statute  of  frauds  and  there- 
fore invalid,  although,  by  reason  of  this 
agreement,  the  promisee  delivered  to  the 
debtor  tbe  balance  of  goods  sold  him,  and 
also  dismiased  two  actions  he  had  commenced 
against  tbe  promisor  on  drafts  drawn 
against  tbe  latter  by  tbe  debtor  in  favor  of 
tbe  promisee,  it  not  appearing  that  the  ac- 
tions were  sustainable,  the  dismissal  of  the 
acions,  which  clearly  appears  by  the  plead- 
ings to  tbe  plaintiff  to  have  been  without 
foundation,  being  of  substantial  bene  tit 
to  the  defendant,  and  not  constituting  a 
sufficient  consideration  to  transfer  a  guar- 
an^  into  an  original  undertaking.  Mine 
k  Smelter  Supply  Co.  t.  Stockgrowera' 
Baak,  98  C.  C.  A.  229,  173  Fed.  859. 

So,  an  oral  promise  to  pay  for  services 
nndered  another  after  thi;  rendition  of  the 
services  is  within  the  statute  of  frauds. 
fSealey  t.  Combs,  —  Ky.  — ,  118  S.  W.  972. 
A  promise  to  pay  tbe  debt  of  a  third 
person,  made  to  induce,  and  which  has  the 
effect  of  inducing  the  promisee  to  refrain 
from  levying  an  execution  upon  goods  of  the 
debtor,  and  to  return  same  unsatisfied,  is 
not  an  original  promise  within  tbe  rule, 
since  yielding  or  releasing  the  lien  on  the 
exalt  ion  is  a  consideration  moving  from 
the  prunisee,  but  does  not  benefit  the  prom- 
isor, who  receives  no  consideration  or  bene- 
fit from  his  promise.  Blasdel  v.  Erickson, 
157  III.  App.  615. 

A  promise  by  a  purchaser  of  goods  to  a 
person  claiming  a  vendor's  lien  thereon 
i«hieh,taowever,  was  unfounded,  at  he  had 
lost  his  lien),  to  pay  the  amount  of  his 
claiin  in  consideratiOD  of  the  release  of 
all  claim  on  the  goods,  is  not  ui  original 
4«LJtA,{N.S.) 


Denio,  69,  43  Am.  Dec.  726;  Chadwick 
V.  Brown.  Morris  (lows)  402;  Barham  v, 
Colp,  87  Mo.  App.  152;  Sternburg  v.  Calla- 
nan,  14  Iowa,  258;  Anderson  v.  Davis,  fi 
Vt.  136,  31  Am.  Dec,  612;  Kauifman  v. 
Harstock,  31  Iowa,  472;  Schaafs  v.  Wentz, 
100  Iowa,  708,  69  N.  W.  1022;  Dee  v. 
Downs,  57  Iowa,  590,  11^.  W.  2;  Griffin 
V.  Hoag.  106  Iowa,  409,  75  N.  W.  372. 
Vaughn  v.  Smith,  85  Iowa,  679,  22  N.  W. 
684;  Walker  v.  Irwin,  94  Iowa,  448,  62  N. 

Eromise,  where  the  promisee  does  not  re- 
lase  the  original  debtor,  since  it  is  essen- 
tial, to  remove  such  a  promise  from  the 
operation  of  the  statute  of  frauds,  that  the 
parties  to  the  original  indebtedness  either 
expressly  or  impliedly  consent  to  the  sub- 
stitution of  the  new.  Swisher  v.  Inside 
Grocery  t   Market   Co.   158   III.   App.  .186. 

The  interest  of  a  stockholder  of  a  cor- 
poration is  not  sufficient  to  make  his  agree- 
ment to  pay  a  debt  owing  by  the  corporation 
an  original  obligation,  and  the  agreement  by 
the  creditor  to  furnish  the  corporation 
goods  in  the  future  furnishes  no  considera- 
tion for  the  agreement  to  pay  an  existing 
debt  of  the  corporation.  Winne  v.  Mehr- 
bach,  130  App.  Uiv.  329,  314  N.  Y.  Supp. 
61S. 

Although  a  husband  was  doing  a  retail 
business  in  property  of  his  vfife  as  her  ten- 
ant, a  promise  by  the  latter  to  pay  a  debt 
of  her  husband  )s  within  the  statute  of 
frauds,  even  though  made  for  the  purpose 
of  inducing  the  creditor  to  continue  to  de- 
liver goods  to  tbe  husband,  thereby  enabling 
him  to  continue  his  business.  Bauer  v. 
Ambs,  144  App.  Div.  2T4,  128  N.  Y.  Supp. 
1024. 

An  agreement  by  the  owner  of  property 
that  he  would  see  paid  the  amount  then 
due  for  material  furnished  a  contractor 
making  improvements  upon  the  property  is 
within  tbe  statute  of  frauds,  although  the 
promisee  was  thereby  induced  to  furnish 
further  material.  Stouffer  v.  Jackson,  42 
Pa.  Super.  Ct.  460. 

A  promise  by  a  father  to  pay  a  previous- 
ly contracted  debt  of  his  minor  son  is  a 
collateral  agreement,  and  hence  within  the 
sUtute  of  frauds.  Fisher  v.  Lutz,  146  Wis. 
664,  132  N.  W.  592. 

In  Harris  v.  Paulk,  10  Ga.  App.  334,  73 
S.  E.  430,  a  promise  is  held  to  be  collateral 
rather  than  original,  and  hence  to  be  within 
the  statute  of  frauds,  where  the  promisee 
had  the  right  to  the  services  of  the  debtor 
until  payment  of  his  debt,  and  the  promise 
to  pay  tbe  debt  at  a  future  time  was  made 
to  secure  the  release  of  the  debtor,  to  en- 
able the  promisor  to  secure  his  services. 
The  court  apparently  took  the  view  that  to 
render  the  promise  an  original  one  there 
must  be  a  complete  novation;  and  since  the 
debtor  was  not  released,  tbe  promise  to  pay 
was  collateral.  Although  no  point  is  made 
of  that  fact,  the  promise  to  poy  was  col- 
lateral in  form, — a  promise  to  see  that  the 
creditor  was  paid.  A.  G.  8. 
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W.  785;  WiDbam  ▼.  Fidelity  Loan  t  Bidg. 
Asaa.  110  Iowa.  376,  SI  N.  W.  682;  Reg&ii 
T.  Kirk,  140  Iowa,  302,  118  N.  W.  317. 

McClain,  Cb.  J.,  delivered  the  opinion  at 
the  court: 

Frohardt  Brothers  and  Drt^  Brothers 
held  two  separate  and  independent  elaims 
against  one  Whitsett,  and  were  threaten- 
ing Kparatcljr  to  attach  Whitsett's  property, 
cooBisting  of  a  liverj  stock,  on  which  de- 
fendant had  a  chattel  mortgage,  and  of 
which  he  had  poBseHsion.  Thereupon  it  ii 
alleged  that  defendant  promised  to  each  of 
the  respective  creditors  of  Whitsett  that 
if  they  would  refrain  from  attaching  Whit- 
sett's property  in  defendant's  hands  and 
attadiing  the  validity  of  defendant's  mort- 
gage, he  would  pay  their  respflctiTe  claims; 
and  this  action  is  founded  upon  such  oral 
promises.  While  the  causes  of  action  of  the 
two  plaintiffs  are  distinct  and  separate, 
they  were,  without  objection,  allowed  to 
proceed  as  coplaintiffs  in  this  action.  By 
separate  appeals,  the  correctness  of  these 
two  different  portions  of  the  flnal  judgment 
is  questioned.  The  appeal  of  the  defendant 
from  the  judgment  a){ainBt  him  in  favor  of 
Frohardt  Brothers  will  first  be  considered. 

1.  There  was  evidence  tending  to  show 
that  when  Frohardt  Brothers  were  threat- 
ening to  attach  the  property  of  Whiteett, 
inelnding  the  liTery  stock  of  which  the  de- 
fendant had  possession,  at  least  the  greater 
part  of  it  covered  by  a  chattel  mortgage 
to  defendant,  the  defendant  urged  the  plain- 
tiffs  not  to  levy  the  attachment,  as  it  would 
interfere  with  his  [defendant's)  businesB, 
and  also  injure  Whitsett,  and  that  defend- 
ant promised,  if  Frohardt  Brothers  would 
not  levy  such  attachment,  he  (defendant) 
would  pay  their  claim,  and  that  Frohardt 
Brothers  refrained  from  attaching  Whit- 
sett's property  in  defendant's  hands,  but 
did  suliaequently  secure  a  judgment  against 
Wliitsett  for  the  amount  of  their  claim; 
and,  further,  that  defendant  was  inter- 
fered with  in  his  possession  of  Whitsett's 
property.  The  concrete  question  now  pre- 
sented is  whether  a  finding  by  the  jury  that 
defendant  did  make  an  absolute  and  inde- 
pendent agreement  on  his  own  behalf  that 
if  Frohardt  Brothers  did  not  levy  an  at- 
tachment on  Whitsett's  property  in  defend- 
ant's hands  the  defendant  would  pay  the 
amount  of ,  W>iitsett'8  claim  to  Frohardt 
Brothers,  and  compliance  with  such  agree- 
ment on  the  part  of  Frohardt  Brothers  was 
sufficient,  notwithstanding  the  statute  of 
frauds,  to  justify  a  judgment  in  favor  of 
F'rohardt  Brothers  against  defendant  on  his 
nrat  promise.  The  same  question  in  another 
form  is  Involved  in  tbe  claim  for  defend- 
ant that,  under  the  evidence,  the  court 
40  L.ILA.(N.S.) 


erred  in  leaving  It  to  the  jury  to  My 
whether  the  oral  promise  of  the  defendant  to 
pay  to  Frohardt  Brothers  tbe  amount  of 
tlieir  claim  against  Whitsett  was  an  ab- 
solute and  independent  promise,  rather  than 
a  collateral  promise  to  pay  Whitsett's  debt. 

This  case  is  one  of  a  class  as  to  which 
ft  has  been  difficult  for  the  courts  to  stat« 
any  clear  and  consistent  rule  for  the  appli- 
cation of  the  statute  of  frauds,  so  far  as  it 
prohibits  the  introduction  of  oral  evidence 
to  prove  a  contract  to  pay  the  debt  of 
another.  There  has  been  no  difficulty  in 
holding  that  agreements  of  guaranty,  wheth- 
er made  before  or  after  the  guaranteed 
debt  has  been  contracted,  are  covered  by 
the  statute,  even  though  based  on  an  in- 
dependent  consideration  of  detriment  to  the 
creditor  or  advantage  to  the  guarantor. 
That  is  to  say,  adequate  and  lawful  con- 
sideration for  an  oral  contract  of  guaranty 
does  not  take  it  out  of  the  statute.  On  the 
other  hand  it  is  well  settled  (and  no  cita- 
tion of  authorities  in  support  of  tbe  proposi- 
tion is  necessary)  that  an  independent 
agreement  on  a  distinct  consideration  to 
assume  and  discharge  the  debt  of  another 
may  he  valid,  notwithstanding  the  statute-, 
as,  for  instance,  where,  on  such  new  prom- 
ise, the  original  debtor  is  released,  or  where 
the  promisor  agrees  to  discharge  tbt  debt 
of  another  in  consideration  of  his  being 
relieved  from  liability  for  his  own  obliga- 
tion to  the  creditor,  to  whom  the  debt  of 
such  other  person  is  owing.  Thus  it  ap- 
pears that  there  may  be  a  binding  oral 
promise  to  pay  an  amount  due  to  the  prom- 
isee from  a  third  person,  if  supported  on 
a  good  consideration,  but  that  not  every 
promise  to  pay  the  amount  due  from  another 
to  the  proniiaec,  although  supported'  on  a 
legal  and  adequate  consideration,  is  en- 
forceable. The  distinction  between  these 
two  classes  of  cases  seems  to  be  this:  Does 
the  promisor,  for  a  consideration  of  advan- 
tnge  to  himself,  make  an  absolute  and  in- 
dependent promise  to  pay  the  amount  due 
to  the  promisee  from  a  third  personT  or  is 
his  promise  to  pay  the  amount  due  from 
such  third  person  merely  collateral  to  the 
third  person's  obligation?  On  the  one 
hsnd,  the  release  of  the  original  debtor  is 
sufficient  to  show  that  the  promise  to  pay 
his  debt  is  a  new,  original,  and  independent 
promise.  On  the  other  hand,  if  the  prom- 
isor merely  undertakes  to  pay  the  debt  of 
another  in  tbe  event  that  such  other  person 
does  not  pay  it,  then  tbe  promise  is  col- 
lateral, and  the  legality  and  adequacy  of 
the  consideration  does  not  take  it  out  of 
the  statute  of  frauds. 

While  there  was  at  one  time,  especially 
in  the  English  courts,  an  inclination  to 
treat  as  collateral,  and  therefore  as  within 


1*12. 

the  ilatDte  of  frkuda,  «^«iy  promiM  to 
pij  the  amount  of  another'a  debt,  the  iin- 
misUktble  weight  of  the  more  recent  cases, 
especiallj  io  this  country,  hue  been  in 
fivor  of  aiutaiDing,  aa  against  tbe  atatute 
fit  frauds,  an  otbI  promise  to  nnqualifiedly 
and  abaolutely  pay  anotber's  debt  on  a 
consideration  of  advantage  accruing  to  the 
promisor  from  such  promiae.  Ab  was  said 
in  Emerson  t.  Slater,  22  How.  28,  43,  10 
U  ed.  360,  365.  "Casea  in  which  tlie  ^ar- 
intj  or  promise  is  collateral  to  the  prin- 
cipal contract,  but  ia  made  at  the  aame 
time,  and  becomes  an  essential  ground  of 
the  credit  given  to  the  principal  debtor, 
are,  in  general,  within  the  statute  of 
frauds.  Other  eases  arise  which  also  fall 
within  the  statute,  where  the  collateral 
agreement  ia  aubeequent  to  tbe  execution 
of  tbe  debt,  and  was  not  the  inducement  to 
it  on  the  ground  that  the  aulniating  lia- 
tiility  was  the  foundation  of  the  promise 
on  Uie  part  of  tbe  defendant,  without  any 
other  direct  and  separate  consideration 
moving  between  tbe  parties.  But  whenever 
Ibe  main  purpose  and  object  of  the  prom- 
isor it  not  to  answer  for  another,  hut  to 
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aubaeri-e  some  pecuniary 
pDK  of  hia  own,  involving  either  a  benefit 
to  bimself  or  damage  to  the  other  contract- 
ing party,  bis  promise  is  not  within  the 
rtstnte,  although  it  may  be  in  form  a  prom- 
ise to  pay  the  debt  of  another,  and  al- 
fhongh  the  performance  of  it  may  inciden- 
Ully  have  the  effect  of  eitinguishing  that 
liability."  And  in  Nugent  v.  Wolfe,  111 
Pa  471,  66  Am.  Sep.  ZBI,  4  Atl.  15,  this 
language  is  used  (quoted  with  approval  in 
Biiley  T.  Marshall,  174  Pa.  602,  34  Atl. 
326):  "It  is  difficult,  if  not  impoaaible,  to 
formulate  a  rule  by  which  to  determine,  in 
tKTj  case,  whether  a  promise,  relating  to 
the  debt  or  liability  of  a  third  person,  is 
or  is  not  within  the  statute;  but,  as  a  gen- 
eral rule,  when  the  leading  object  of  tlie 
promise  or  agreement  is  to  become  giiKr- 
utor  or  surety  to  tbe  promisee  for  a  debt 
(or  which  a  third  party  is  and  continues  to 
iw  primarily  liable,  the  agreement,  whctlirr 
lade  befoTB  or  after  or  at  the  time  with 
th*  promise  of  the  principal,  ia  within 
the  statute,  ftud  not  binding,  unless  evi- 
denied  by  writing.  On  the  other  hand. 
"ben  the  leading  object  of  the  promisor  is 
to  nbaerve  some  interest  or  purpose  of 
liii  own,  notwithstanding  the  effect  is  to 
par  or  discharge  the  debt  of  another,  his 
promise  is  not  witbin  the  statute," 

Tbe  following  casea  aupport  tbe  generHl 
proposition  that,  if  the  leading  object  of 
the  promisor  ia  not  to  become  surety  or 
rnrsntor  of  another,  but  to  promote  or 
nbKrre  some  intereat  of  hie  own,  hia  oral 
promiae  to  pay  the  amount  of  another'a 
«IJl.A.(N.S.) 


debt  ia  not  within  tbe  statute  of  frauds, 
even  though  the  original  debtor  ia  not  re- 
leased ;  Tindal  v.  Touchberry,  3  Strobh. 
177,  49  Am.  Deo.  637;  Smith  v.  Delaney,  64 
Conn.  2S4,  29  Atl.  496,  42  Am.  St.  Rep. 
IS],  and  note;  Joseph  v.  Smith,  30  Neb. 
2S9,  42  Am.  St.  Rep.  671,  57  N.  W.  1012; 
Marrow  t.  White,  161  N.  C.  96,  65  S.  E. 
746;  Lorick  v.  Caldwell,  85  S.  C.  94,  67 
S.  E.  143;  Mine  4  Smelter  Supply  Co.  v. 
Stockgrowera'  Bank,  08  C.  C.  A.  229,  173 
Fed.  859;  Oldenburg  t.  Dorsey,  102  Md. 
172,  62  Atl.  G76,  G  Ann.  Gas.  841. 

If  the  evidence  is  in  conflict  as  to  wheth- 
er the  promiM  is  independent  or  collateral, 
the  question  is  for  the  jury.  Davis  v, 
Patrick,  141  U.  S.  479,  35  L.  ed.  826,  12 
Sup,  Ct.  Rep.  68;  McGowan  Commercial 
Co.  T.  Midland  Coal  i.  Lumber  Co.  41 
Mont.  211,  108  Pae.  655;  Johnson  v.  Bank, 
60  W.  Va.  320,  55  S.  E.  394,  S  Ann.  Cas, 
803,  and  note.  Some  of  tbe  more  recent 
of  our  own  casea  on  tbe  subject  support  the 
rule  above  announced.  Pratt  v.  Fishwild, 
121  Iowa,  842,  90  N.  W.  1089;  Blake  t. 
Robinson,  129  Iowa,  198,  105  N.  W,  401; 
Harlan  v,  Harlan,  102  Iowa,  701,  72  N. 
W.  286;  Carraher  v.  Allen,  1)2  Iowa,  168, 
83  N.  W.  902;  Miller  t.  Adams,  142  Iowa, 
51G,  119  N.  W.  593;  Kelt  v.  Smith,  74 
Iowa,  667,  39  N.  W.  81. 

It  is  true  that  in  lome  of  these  cases  the 
facts  involved  did  not  necessarily  require 
the  announcement  of  such  a  rule  as  we  are 
now  recognizing.  But  we  cannot  properly 
disregard  the  repeated  announcement  of 
auch  rule  as  having  been  made  through 
raiaapprehension  and  oversight.  Unless 
there  are  in  casea  in  this  court  which,  as 
applied  to  the  facts  of  this  case,  neces- 
sarily lead  to  a  different  result,  we  should 
give  heed  to  our  previous  repeated  state- 
ment of  a  general  principle  applicable  to 
the  case,  although  it  may  have  been  made 
under  circumstances  not  giving  rise  to  the 
precise  question  now  before  us.  We  fail  to 
find  among  tbe  cases  in  this  court  relied 
upon  for  appellant  any  deciaion  as  to  this 
branch  of  the  statute  of  frauds,  incnnsist- 
ent  with  the  general  proposition  already 
stated.  In  Weatheimer  v.  Peacock,  2  Iowa, 
^23,  the  statute  of  frauds  was  applied  in 
an  action  brouglit  against  a  father  who  had 
orally  promised  to  pay  his  son's  debt;  but 
the  court  said:  "There  is  nothing  to  show 
that  tbe  defendant,  wlien  he  made  the 
promiae,  had  in  view  or  aecurcd  a  benefit 
which  accrued  immediately  to  himaelt.  On 
the  contrary,  his  object  was  to  obtain  for- 
bearance or  bencflt  to  his  snn.  If  for  his 
own  beneflt,  the  promise  would  not  be  with- 
in the  statute;  if  for  the  debtor,  it  would. 
And  this  distinction  we  think  importunt. 
and  one  that  is  clearly  recognized  by  the 
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authorities."  In  Sternburg  v.  Callanfta,  14 
Iowa,  251,  the  quGstion  waa  whether  the 
defenilant  partnership  had  Haaumed  the  in- 
dividual debt  of  one  of  the  partners,  and 
the  court  held  the  partnership  not  baiind, 
because  there  had  been  no  novation,  and 
held  the  jury  should  have  been  instructed 
that  an  oral  promise  by  one  of  the  partners 
to  pay  the  individual  debt  of  another  part- 
ner could  not  be  established  by  parol;  but 
the  question  of  the  statute  of  frauds  was 
not  otherwise  discussed.  In  Kauffman  v. 
Harstock,  31  Iowa,  472,  it  was  simply  held 
that  an  agreement,  upon  certain  contingen- 
cies, to  step  into  the  place  of  another,  as 
to  his  debt,  and  to  bold  the  creditor  harm- 
leas,  was  within  the  statute  of  frauds.  In 
Dee  V.  Downs,  67  Iowa,  589,  11  N.  W.  2, 
waa  involved  only  the  question  whether 
an  agreement  to  become  aurety  for  another 
waa  within  the  statute.  In  Vaughn  v. 
Smith,  65  Iowa,  679,  22  N.  W.  684,  it  was 
held  that  there  was  no  new  and  independ- 
ent consideration  for  the  oral  promise  to 
answer  for  the  debt  of  another,  and  that 
it  was  therefore  within  the  statute  of 
frauds.  In  Walker  v.  Irwin,  94  Iowa,  44S, 
(12  N.  W.  785,  it  was  pointed  out  that  the 
oral  agreement  relied  upon  was  not  an  orig- 
inal agreement,  but  one  obligating  the 
promisor  to  step  into  the  place  of  the  debtor 
and  pay  hia  liability  upon  certain  condi- 
tions, and  that  it  waa  therefore  collateral, 
although  the  contingencies  contemplated 
had  happened;  and  it  is  said  that  the  de- 
fendant received  no  personal  benefit,  so 
that  his  obligation  was  without  considera- 
tion. In  Schaafs  v.  Wentz,  100  Iowa,  708, 
09  N.  W.  1022,  the  oral  promise  relied  up- 
on was  held  to  be  collateral,  and  therefore 
within  the  statute.  In  Griffin  v.  Hoag,  105 
Iowa,  409,  76  N.  W.  372,  the  oral  promise 
relied  on  was  held  unenforceable,  because 
a  mere  naked  promise,  without  considera- 
tion of  detriment  to  the  promisee  or  ad- 
vantage to  the  promisor.  In  Winburn  v. 
Fidelity  Loan  &  Bldg.  Asso.  IIO  Iowa,  3T4, 
81  N.  W.  682,  it  was  held  by  a  divided 
court  that  an  oral  acceptance  l^  an  agent 
of  orders  drawn  upon  him  for  his  princi- 
pal's funds  would  not  render  his  principal 
liable,  in  the  absence  of  the  exiatence  of 
funds  in  the  hands  of  the  agent  out  of 
which  the  orders  could  be  paid.  It  is  diffi- 
cult to  find  any  application  of  the  cose 
to  the  question  now  under  consideration. 
In  Regan  v.  Kirk,  140  Iowa,  302,  118  N. 
W.  317,  it  was  held,  without  discussion 
that  reliance  by  the  promisee  on  an  oral 
promise  to  pay  the  debt  of  another  would 
not  render  such  promiae  enforceable. 

None  of  these  cases  are  at  all  incon- 
sistent in  principle  with  the  rule  that  an 
oral  agreement,  entered  into  on  eonsidera- 
40  I.,R.A.(N.8.) 


tion  of  benefit  to  the  promisor,  and  relied 
upon. by  the  promisee  to  his  detriment,  to 
pay  to  the  promisee  the  amount  of  the 
claim  of  the  latter  against  a  third  person, 
may  be  enforced,  without  regard  to  whether 
the  effect  of  the  agreement  is  to  release 
such  third  person  from  hia  liability ;  and 
we  reach  the  conclusion  that  the  court 
properly  aubmitted  to  the  jury  the  ques- 
tion whether  the  oral  promise  of  the  defend- 
ant to  pay  to  Frohardt  Brothers,  the 
amount  of  their  claim  against  Whitsett  was 
an  original  and  independent  obligation, 
entered  into  on  account  of  anticipated  bene- 
fit to  defendant,  or  whether  it  waa  merely 
a  collateral  agreement  to  pay  Whitsett's 
debt,  and  that  the  judgment  against  the 
defendant  in  favor  of  Prohardt  Brothers 
ahould  be  alarmed. 

2.  The  appeal  of  Droge  Brothers  is  pred- 
icated on  a  refusal  of  the  trial  court  to 
allow  them  to  introduce  evidence  on  two 
other  counts  of  the  original  petition.  It 
appears  that,  as  originally  filed,  the  peti- 
tion was  in  two  counts,  one  alleging  part- 
nership between  defendant  and  Whitsett, 
and  the  other  charging  fraud  and  con- 
spiracy between  them  to  put  the  property 
of  the  latter  beyond  the  reach  of  creditors. 
Subsequently  an  amendment  waa  filed  to 
the  petition,  alleging  an  independent  prom- 
ise of  defendant  to  pay  Whitsett's  debts 
to  each  of  the  plaintilTs.  When  the  case 
came  on  for  trial,  evidence  was  presented 
in  behalf  of  the  plaintiffs  under  the  peti- 
tion as  thus  amended,  hut  on  motion  of  de- 
fendant the  court  withdrew  from  the  jury 
the  consideration  of  the  issues  raised  by 
denial  of  the  firat  and  second  counts,  and 
submitted  to  the  jury  only  the  issue  as  to 
an  independent  promise.  The  jury  dis- 
agreed on  this  submission,  and  when  the 
case  came  on  for  retrial  the  judge  held 
that  the  previous  ruling  as  to  the  first  two 
counts  constituted  in  effect  an  adjudication, 
and  that  there  could  be  a  trial  only  on  the 
third  count.  I'he  record  as  presented  for 
Droge  Brothers  ehows  that  the  trial  court 
found  a  determination  as  to  the  first  and 
secound  counts  which  did  in  fact  constitute 
an  adjudication,  and,  if  so,  plainly  those 
[founts  were  not  proper  subject-matter  for 
further  evidence  in  the  case.  The  mistrial 
was  only  as  to  the  issue  arising  under 
the  third  count;  that  is,  the  amendment. 
There  was  no  mistrial  as  to  the  first  and 
second  counts;  for  they  were  never  sub- 
mitted to  the  jury  at  all. 

The  final  adjudication  may  consist  of 
many  judgments,  or,  when  the  claim  con- 
sista  of  several  parts  or  items,  such  judg- 
ments may  be  for  either  of  the  parts,  or 
any  specific  part  or  item,  of  such  aggregate 
claim,  and  asainat  him  on  the  other  part 
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tbrreot.  Code,  §  376B.  It  is  not  necessary 
DOW  to  determine  whether  the  ftnal  adjudi- 
cation s«  to  the  first  and  second  counts  was 
in  such  form  that  b,  separate  appeal  might 
hkTe  been  prosecuted  from  it,  or  whether 
it  was  Ha  incidental  ruling  of  the  trisl 
EonTt,  which  might  be  reviewed  on  appeal 
(rom  the  final  judgment.  No  separate  ap- 
peal was  taken,  and  on  the  preecnt  appeal 
there  is  no  claim  of  error  as  to  the  ruling. 
Under  these  circumstances,  Droge  Brothers 
cannot  complain  of  the  action  of  the  trial 
conrt  in  refusing  to  receive  evidence  on 
the  last  trial  in  support  of  the  first  two 
counts  of  the  petition. 

The  judgment  of  the  trial  court  is  there- 
fore, on  both  appeals,  affirmed. 

Evans,  J.,  dissenting  in  part: 
I  do  not  agree  to  the  first  branch  of  the 
majority  opinion.  It  goes  beyond  any  pre- 
rious  decision  of  this  court  In  practical 
effect,  it  is  an  evasion  of  the  statute  of 
franda.  Mj-  views  are  expressed  in  the 
former  opinion  filed  in  this  case,  which  can 
be  found  in  —  Iowa,  — ,  132  N.  W.  31. 


STATE  OF  WASHINGTON,  Appt, 

LUDOVIC  DALLAGIOVANNA,  Respt. 

I—  Wash.  — ,  124  Pac.  200.) 

PcTjory  — meanlntc  at  "swear." 

1.  To  bring  one  within  a  statute  making 
guilt)'  of   perjury   every   persoD   who   shall 

Xate.—Periurti  a»  affected  by  Invalid- 
ity of  proceed-hta  in  toAlch  testimony 

The  early  cases  upon  the  question  here 
considered  are  covered  in  the  note  to  Mor- 
ford  V.  Territory,  54  L.R.A.  618,  tg  which 
the  present  note  is  supplementary. 

Jurisdictional  defects  generally. 

As  stated  in  the  note  referred  to,  it  is 
well  established  that  perjury  cannot  be 
predicated  upon  a  false  oath  taken  In  a  pro- 
ceeding before  a  court  which  had  no  juris- 
diction to  inquire  into  the  matter  which 
wu  the  subject  of  the  proceeding. 

Thus,  where  the  county  attorney  had  no 
jurisdiction  to  administer  an  oath  and  pro- 
ceed with  an  investigation  of  an  alleged 
crime  as  a  court  of  inquiry,  perjury  cannot 
be  predicated  upon  testimonv  given  in  such 
proceeding.  Williams  v.  State,  50  Tei. 
Crim.  Bep.  26»,  96  B.  W.  47. 

So.  where  the  jurisdiction  of  corporation 
courts  is  limited  to  cases  arising  within 
tbe  corporation  limits,  an  indictment  for 
W  L.B-A.(N.S.) 


knowingly  swear  falsely  ■ 
matter,  he  must  make  a  statement  under 
the  sanctity  of  an  oath  administered  by 
some  qualified  officer  having  authority  t^ 
administer  the  oath  in  the  particular  pro- 
ceeding or  investigation  in  which  the  state- 
Same  ~~  Jurisdiction  of  Investigation  — 

neceaslty. 

2.  That  a  committee  of  a 

■  -  loritv  t 

and  probe  charges  made  by  the  acting  mayor 
does  not  show  that  the  matter  under  in- 
vestigation is  within  the  jurisdiction  of  the 
council,  so  as  to  render  an  oath  taken  t>y  a 
witness  appearing  before  it  ,one  "required 
by  law,"  within  the  meaning  of  a  statute 
empowering  the  officer  before  whom  it  was 
taken  to  admiuiater  such  oath,  and,  there- 
fore, violation  of  tbe  oath  does  not  neces- 
sarily come  within  a  statute  making  every 
person  who  shall  swear  falsely  guilty  oif 
perjury. 

(June  18,  1912.) 

APPEAL  by  tbe  sUt«  from  an  order  of 
the  Superior  Court  for  King  County 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  perjury  in  the  sec- 
ond degree.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  John  F.  Mnrpby,  and  H.  B. 
Dutler,  for  the  State: 

Notaries  public  have  authority  to  ad- 
minister oaths  generally  wherever  the  sanift 
are  required  by  law. 

Cox  V.  Stem,  170  III.  442,  62  Am,  St.  Bep. 
3B5,  4B  N.  E.  90S;  Morris  v.  SUte,  2  Tex. 
App.  502;  Norton  t.  Hauge,  47  Minn.  405, 
60  N.  W.  SOS;  Lnteher  v.  United  States,  19 
C.  C.  A.  259,  41  U.  S.  App.  54,  72  Fed.  9«8; 
Newcomb  v.  Indianapolis,  141  Ind.  451,  2S 
L.R.A.  732,  40  N.  E.  919. 

perjury  which  fails  tii  allege  that  the  crime 
under  consideration  in  the  former  case  was 
committed  within  the  city  limits  will  be 
quaahed.  Moss  v.  State,  47  Tax.  Crim.  Rep. 
459,  83  8.  W.  829,  11  Ann.  Cas.  710. 

And  where  it  is  'not  a  violation  of  law  to 
play  cards  at  a  house  occupied  by  a  family 
when  no  bet  or  wager  is  made,  perjury  can- 
not be  predicated  upon  testimony  given  be- 
fore a  grand  jury  which  has  under  investi- 
gation merely  the  question  of  playing  cards 
at  a  house  occupied  by  a  family.  Gallegos 
V.  State,  50  Tex.  CrIm.  Rep.  190,  BS  S.  W. 
123. 

The  fact,  bowever,  that  a  complaint  for 
the  same  offense  had  already  been  made  be- 
fore a  iustlce  of  the  peace  at  the  time  one 
charged  with  perjuiy  testified  before  a 
grand  jury  will  not  prevent  his  conviction 
on  the  theoiy  that  the  matter  had  been 
placed  bevond  the  jurisdiction  of  the  grand 
jury.  Wilks  v.  State,  —  Tei.  Crim.  Kep. 
— ,  «6  S.  W.  787. 

And  the  fact  that  the  grand  jury  which 
indicted  defendant  for  perjury  had  previ- 
ously indicted  bim  for  bigamy,  and  that 
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MessrB.  Tanderreer  A  CnnuulngB,  for 
respondent: 

Peter  A.  Eimple  had  no  authority  to  ad- 
miniater  an  oath  to  the  defendant  under 
the  circumstanceg  recited  in  the  indictment. 

Ex  parte  Conrades,  185  Mo.  411,  8G  8. 
W.  160  i  Stat«  T.  Carpenter,  364  Mo.  688, 
05  S.  W.  255;  Com.  t.  Hillenbrand,  98  Ky. 
407,  29  S.  W.  287;  Kerfnot  v.  Com.  89  Ky. 
174,  12  S.  W.  180;  State  v.  McCarthy,  41 
Minn,  69,  42  N.  W.  SOS;  He  Van  Tine,  12 
How.  Pr.  607;  Morford  t.  Territory,  10 
Okla.  .74),  64  L.R.A.  613,  63  Pac.  BSS; 
GallPgoB  T.  State,  60  Tex.  Crim.  Rep.  190, 
BB  S.  W.  123. 

both  chargtB  involved  the  fact  that  he  had 
married  a  certain  person  on  a  given  date, 
does  not  deprive  the  court  of  juriadiction 
to  try  the  indictment  for  perjury,  «o  that 
perjury  cannot  be  predicated  upon  false 
testimony  ffiven  on  such  trial.  People  v. 
Collina,  0  Gal.  App.  492,  82  Pac.  613. 

And  where  the  record  fails  to  show  that 
m  motion  to  withdraw  a  plea  of  not  guilty 
wai  granted,  or  that  the  plea  waa  with- 
dntwn,  and  it  appears  that  the  case  was 
■ubBequentty  tried  ort  the  merita,  there  is 
on  ieaue  before  the  court,  and  one  who  teati- 
fiea  fatselv  may  be  convicted  of  perjury. 
SUte  y.  Gregg,  123  L».  aio,  49  So.  211. 


An  irregularity  in  the  appoiotment  of  a 
master  in  chancery  to  take  testimony,  in 
that  he  was  not  designated  in  the  order 
by  any  official  title,  cannot  be  questioned 
on  the  trial  of  one  charged  with  perjury, 
who  test i tied  before  auch  officer.  Markey 
V.  State,  47  Fla.  38.  37  So.  53. 

And  where  the  parties  in  proceedings  to 
take  depositions  waive  the  issuance  o?  the 
eommission  provided  tor  by  statute,  the 
failure  to  appoint  such  a  commission  does 
not  render  the  proceeding  void,  and  per- 
jury may  be  predicated  upon  testimony 
taken  in  tlie  proceedinj^.  Manning  v.  State. 
46  Tex.  Crim.  Rep.  320,  81  S.  W.  B57,  3 
Ann.  Caa.  897. 

And  the  fact  that  no  paper  was  filed  in 
&  pending  caw  showing  a  necessity  for  the 
taking  of  a  deposition,  as  required  by  stat- 
ute, does  not  show  a  lack  of  authority  on 
■  the  part  of  the  officer  taking  the  deposition, 
where  ttie  parties  and  their  attorneys  volun- 
tarily appeared  and  testified,  and  a  con- 
viction for  perjury  may  be  had  where  false 
testimonv  is  given.  State  v.  Woolridge,  45 
Or.  389, '78  Pac.  333. 

When  the  court  had  lost  or  exceeded  Its 

Where  the  Constitution  and  statutes  re- 

5uire  the  defendant  in  a  pronccution  for  a 
elony  to  be  present  during  the  trial,  one 
who  tcstitips  in  a  proceeding  in  which  the 
accused,  who  waa  charged  with  a  felony, 
waa  absent  while  testimony  waa  given  and 
40  L.B.A.(N.S.) 


t>arl(er,  J.,  delivered  the  opinion  of  tha 

court; 

This  is  an  appeal  I^  tha  state  from  an 
order  of  the  superior  court  for  King  county 
sustaining  appellant's  demurrer  to  an  in- 
dictment found  against  him  by  the  grand 
jury  in  that  court,  charging  him  with 
perjury  in  the  secoud  degree.  The  follow- 
ing is  all  of  the  language  of  the  indictment 
requiring  our  attention:  "On  the  28th  day 
of  September,  a.  n.  1910,  the  city  council  at 
the  city  of  Seattle  duly  and  regularly 
passed  a  resolution,  and  on  tha  same  day 
the  same  was  duly  filed  as  required  by  law, 
which  said  resolution  was  as  follows:   'Be  it 

until  the  end  of  the  trial,  cannot  be  con- 
victed of  perjury,  since  such  trial  is  void. 
Emery  v.  State,  67  Tei,  Grim,  Rep.  423, 
136  Am.  St.  Hep.  988,  123  S.  W.  13.^  The 
court  said:  "The  presence,  therefore,  of 
the  accused  in  court  and  before  the  jury 
during  the  trial  of  this  case  is  a  jurisdic- 
tional question,  and  such  presence  is  abso- 
lutely necessary  to  the  validity  of  the  trial. 
There  are  three  facts  that  seem  to  be  abso- 
lutely necessary  to  the  jurisdiction  of  the 
court,  or  as  jurisdictional  questions:  first, 
the  court  must  have  jurisdiction  of  the  per- 
son; aecond,  of  the  subject-matter;  and, 
third,  to  render  the  particular  judgment 
rendered.  Otherwise,  the  prosecution  will 
be  void,  as  also  the  judgment.  .  .  .  Alt 
the  cases  iiold  that  the  jurisdiction  of  the 
person  is  essential  to  the  validity  of  a 
proceeding,  otherwise  it  is  a  nullity  and 
void.  This  rule  has  been  followed  in  Texaa 
in  all  its  history.  ...  If  this  rule  ia 
correct,  and  there  seems  to  be  absolutely 
no  question  of  it,  then  it  ia  necessary  that 
the  court  have  jurisdiction  of  the  person 
.  in  order  to  malic  valid  the  judgment  ren- 
dered. Under  the  provisions  of  our  law, 
constitutional  and  statutory,  it  is  neces- 
sary, in  order  to  constitute  perjury,  that 
the  court  have  jurisdiction  of  the  person 
on  trial  in  order  to  render  the  testimony 
of  the  witnesses,  given  on  that  trial,  false, 
or  in  fact  testimony  at  all;  and  without 
the  presence  of  an  accused  in  a  felony  case 
during  the  introduction  of  the  evidence,  the 
court  is  without  authority  to  try  the  case; 
and  being  without  authority,  ita  proceed- 
ings would  be  necessarily  void.  The  same 
rule  applies  in  eas€a  where  the  court  haa 
not  acquired  jurisdiction  of  the  person  un- 
der necessary  process  or  pk-adings.  al- 
though, in  fact,  the  accused  was  tried. 
,  .  .  It  would  follow,  therefore,  that 
falae  evidence  given  in  a  matter  which  ia 
a  void  prosecution  is  not  perjury." 

Where  the  Code  provides  that  every  pro- 
ceeding is  judicial  within  the  meaning  of 
the  act,  which  is  held  before  any  person 
acting  as  a  court,  justice,  or  tribunal  hav- 
ing power  to  hold  such  judicial  proceeding, 
whether  duly  constituted  or  not,  and  wheth- 
er the  proceeding  was  duly  instituted  or 
not  before  auch  court  or  person,  so  as  to 
authorize  it  or  him  to  hold  the  proceeding. 


Ul£. 


STATE  T.  DALLAGIOVANNJl. 


Ul 


RMlrcd  bj  the  city  conncU  of  tbe  cit^  of 
Scsttle:  Thtt,  vrherou,  it  appears  th^t 
during  the  Bbwnee  of  E.  C.  Gill,  mayor  of 
the  citj  of  Seattle,  one  of  our  members, 
tlectcd  by  this  body  u  tbe  scting  president, 
hsi  been  repaired  under  tbe  charter  of  the 
citj  of  Seattle  to  uaiune  the  important  of- 
tet  of  sctiug  mayor,  and  whereat,  the  said 
nimber  has,  during  Buch  incumbency  in 
thit  office,  endeaTored  to  subordinate  the 
Ticious  element  of  the  oity  to  the  rule  of 
lav,  and  by  strict  enforcement  of  the  ordi- 
nuces  of  the  city  has,  as  far  as  possiblo 
Tithin  tbe  time  at  his  command,  done  much 
to  restore  tlie  city  to  a  state  of  order  and 


cleanliness,  and  whereas,  in  his  effort  to 
enforce  the  laws,  he  ia  reported  to  have 
found  conditions  which  indicate  the  exist- 
ence of  corruption  on  the  part  of  certain 
persons  connected  with  the  administration 
of  civic  affairs,  now,  therefore:  be  it  re- 
solved, that  we  commend  Mr.  Max  Wardall, 
acting  mayor,  for  the  vigorous  and  cour- 
ageous stand  he  has  made  to  brin<^  about 
better  conditions  in  the  city,  and  pledge  him 
tlie  sympathy  and  support  of  this  body,  of 
wbicb  he  is  a  member.  And  furthermore, 
be  it  resolved,  that,  in  furthering  that  end, 
a  committee  of  five  be  appointed  by  this 
council  to  investigate  and  probe  the  cliar- 


ud  sltbough  such  proceeding  was  held  in 
t  wrong  place,  or  was  otherwise  invalid, 
(at  may  be  convicted  of  perjury  who  testi- 
fies falsely  before  a  magistrate  assuming 
to  act  as  a  justice  of  tbe  peace,  having  au- 
thority to  liear  a  complaint,  although,  on 
sieount  of  residence  in  another  county,  he 
had  no  jurisdiction  over  the  subject-matter 
of  the  complaint,  since  it  is  a  judicial  pro- 
ceeding within  tho  meaning  of  the  act. 
Dnw  v.  Bex,  33  Can.  8.  C.  228. 

Defects  in  preliminary  matters  affecting  tbe 
jurisdiction  in  tbe  particular  case. 
The  fact  that  tbe  defendant  in  a  prosecu- 
tion had  not  pleaded  to  the  indictment,  al- 
though it  may  constitute  reversible  error, 
does  not  render  tbe  trial  void,  so  that  a 
tonvictton  for  perjury  may  not  be  had 
■gainst  one  who  swears  falsely  therein. 
State  V.  Walton,  53  Or.  657,  101  Pac  388. 
The  coDrt  said:  "Perjury  cannot  be  com- 
nilled  in  a  judicial  proceeding  absolutely 
void  for  want  of  jurisdiction.  ,  ,  ,  But 
'here  tlie  court  before  whom  the  oath  of 
a  wltnese  is  taken  has  jurisdiction  of  the 
■object-matter  and  the  narties,  and  the  tes- 
timaay  given  is  material  to  the  inquiry  then 
totore*  the  court,  false  swearing  is  perjury, 
though  the  proceedings  msy  I>e  so  irregular 
or  erroneous  as  to  require  a  reversal  on 
appeal.  .  .  .  The  statutea  ot  this  state 
provide:  'If  any  person  ...  of  whom 
■D  oath  or  affirmation  shall  he  required  by 
loch  law  shall  wilfully  swear  or  affirm 
tilaely  in  regard  to  any  matter  or  thing 
eoDcerning  which  such  oath  or  affirmation 
ii  suthorired  or  required,  such  person  shall 
be  deemed  guilty  of  perjury,'  §  1875.  The 
toort  in  which  the  testimony  of  Johnson 
isd  Hogeboom  was  given  had  jurisdiction 
of  the  caae  then  on  trial.  They  were  re- 
quired by  law  to  take  an  oath  or  affirma- 
tion to  tell  the  truth(S  604)  ;  and,  if  the 
evidrnce  given  by  them  was  material  to  tbe 
inquiry  then  before  the  court,  perjury  could 
be  ifsigned  thereon,  if  it  was  wilfully  false, 
notwithstanding  the  proceediniis  were  so 
irregular  as  to  require  a  reversal  on  ap- 
peal. The  irregularities  or  errors  on  the 
trial  were  mstters  which  concerned  the  de- 
fendant in  the  caoe,  but  not  the  witnesses 
*bo  testified  therein.  It  would  tM  no  de- 
lense  for  tbcm.  It  charged  with  porjnry,  to 
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show  that  the  court  committed  error  in  tha 
proceeding,  provided  it  had  jurisdiction.  It 
would  be  most  unreasonable  to  require  that 
all  proceedings  of  a  court,  in  which  a  wit- 
ness testified  falsely,  should  be  in  strict 
conformity  to  law  before  tlie  witneu  could 
be  proceeded  against  for  perjury.  Such  a 
rule  would  change  the  parties  and  issues, 
and,  instead  of  trying  a  perjurer  for  false 
swearing,  tbe  court  would  be  called  upon  to 
review  the  judgment  of  the  court  in  which 
the  false  swearing  occurred." 

And  where  one  broucht  before  a  police 
magistrate  made  no  objection  to  the  man- 
ner in  which  be  had  been  brought  before 
such  officer,  or  to  the  manner  in  which  the 
charge  was  laid,  but  testified  in  his  own  be- 
half, the  evidence  is  given  in  a  judicial 
proceeding  within  the  meaning  of  g  171  of 


12  Ont.  Week.  Rep.  ; 

It  is  proper  in  a  prosecution  for  perjury 
to  refuse  to  give  an  instruction  that  the.  in- 
forraation  in  the  former  proceeding  was  de- 
fective and  did  not  charge  a  crime,  since 
the  question  of  tbe  validity  of  such  infor- 
mation is  for  the  court  in  which  the  trial 
was  had.  People  v.  Chadnick,  4  Cal.  App. 
Q3,  87  Pac.  384,  38B. 

And  the  fact  that  an  indictment  for  per- 
jury charges  that  the  defendant  was  being 
tried  in  the  proceeding  in  which  the  false 
testimony  was  given  for  two  separate  of- 
fenses at  tbe  same  time  does  not  render  It 
demurrable,  since,  it  the  court  had  juris- 
diction of  the  two  olfenses,  even  though 
thi7  were  ijnproperly  joined  in  the  same 
proceeding,  a  conviction  could  be  had  for 
perjurv.  Gardner  r.  State,  80  Ark.  204,  97 
8.  W.  48. 


Where  a  bill  for  divorce  contains  allega- 
tions that  the  parties  have  been  residents 
of  the  state  for  the  period  required  in  order 
to  enable  them  to  maintain  such  a  bill,  a 
conviction  for  perjury  in  swearing  falsely 
before  a  master  appointed  to  make  tesii- 
■nony  in  the  proceedinjf  will  not  be  barred, 
although,  upon  the  trial  of  the  cnm]))nint 
for  perjury,  it  appears  that  the  parties  had 
not  been  residents  of  the  state  tor  tbe  time 
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gea  made  by  the  acting  mayor,  and  report 
back  to  this  body  at  the  earliest  time  possi- 
ble. ...  In  pursuance  of  said  resolu- 
tion, aud  on  said  2Gth  day  of  September, 
19J0,  a  committee  of  five  peraons,  namely, 
E.  L.  Blaine,  J.  Y.  C.  Kellogg,  T,  P.  Eevelle, 
V.  P.  Hart,  and  James  Conway,  were  duly 
appointed  as  a  committee  under  said  reso- 
lution ;  and,  immediately  thereupon,  tbey 
and  each  of  tbem  assumed  their  office  se 
said  committee.  On  the  2l8t  day  of  October, 
1910,  said  committee  were  in  session  at  said 
city  of  Seattle,  and  were  at  said  time  inves- 
tigating charges  of  corruption  on  the  part 
of  certain  persons  connected  with  the  ad- 
ministration of  civic  aflairs  in  said  city, 
and  on  the  said  2lBt  day  of  October,  a.  d. 
1910,  he,  Baid  Ludovic  Dal  1  agio  van  na,  ap- 
peared in  person  before  said  committee  Id 
said  city  of  Seattle,  at  one  of  its  sessions 
then  being  had  and  held,  and  he,  said  Ludo- 
vic   Dallagiovanna,   then    and    there   being, 

Bpecilted.  Markey  v.  State,  47  Fla.  39,  37 
So.  53.  The  court  said:  "The  circuit  court 
had  jurisdiction  of  the  subject-matter  of 
the  divoree,  and  in  the  proceeding  to  obtain 
it,  to  take  testimony  upon  the  question  of 
the  two  years'  residence  alleged.  If  it 
Bhould  be  conceded  that  the  juriiidiction  of 
the  circuit  court  to  grant  the  divorce  de- 
pended upon  the  truthfulness  of  the  allega- 
tion with  respect  to  residence,  as  contended 
by  plaintiff  in  error,  still  the  allegation  of 
Buch  reaidcnce  gave  the  court  jurisdiction 
to  inquire  as  to  its  truthfulness,  and  false 
swearing  upon   the   inquiry  had  in   respect 


respect  to  residence  was  untrue,  the  decree 
of  divorce  granted  upon  false  testimony  sus- 
taining its  truth  would  be  Toid,  and  yet 
hold  the  party  giving  the  false  testimony 
guilty  of  perjury,  for  the  court,  having 
juriadiction  over  the  matter  of  divorce  and 
actions  therefor,  necessarily  had  juriadic- 
tion to  take  testimony  concerning  allega- 
tions essential  to  the  right  to  grant  it,  and 
false  testimony  respecting  these  matters 
will  be  perjury,  even  though  the  decree  of 
divorce  should  be  held  to  be  void  for  the 
reason  that  in  fact  theae  allegationa  were 
untrue." 

Defects  not  affecting  jurisdiction  generally. 

*  According  to  the  statement  in  the  early 
note,  it  is  well  established  that  facts,  errors, 
or  irregularities  in  the  proceedings  in  which 
perjury  is  charged  to  have  been  committed, 
though  Bulhciently  serious  to  require  a  re- 
versal, will  not  defeat  a  charge  of  perjury 
unless  they  are  jurisdictional. 

And  although  an  information  ia  void- 
able on  the  ground  that  it  does  not  charge 
the  offense  with  sufHcient  detail,  where  the 
accused  proceeds  with  the  hearing  without 
objection,  he  cannot  complain  that  perjury 
cannot  be  assifrned  on  falae  testimony  given 
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waa  then  and  thet«  duly  sworn  as  a  witness 
before  said  committee,  by  and  before  Peter 
A.  Kimple,  who  was  then  a  duly  appointed, 
qualiHed,  and  acting  notary  public  in  and 
for  the  state  of  Washington,  residing  at 
said  city  of  Seattle,  that  the  evidence  which 
he  would  give  before  said  committee  should 
be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth;  he,  said  Peter  A.  Kimple,  as 
such  notary  public,  then  and  there  having 
sufficient  and  competent  power  and  author- 
ity to  administer  said  oath  to  aaid  Ludovic 
Dallagiovanna  in  that  behalf,  and  aaid  Lu- 
dovic Dallagiovanna,  being  so  sworn  as 
aforesaid,  did  then  and  there  knowingly, 
wilfully,  and  feloniously  swear  falsely  that 
he,  said  Ludovic  Dallagiovanna,  did  not 
then  have  any  interest  in  the  Sixth  Avenue 
Hotel  in  the  said  city  of  Seattle,  and  that 
he  did  not  have  anything  to  do  with  aaid 
SL-cth  Avenue  Hotel,  and  that  he  had  never 
received  any  money  out  of  aaid  Sixth  Ave- 

by  him  at  such  bearing.  State  v.  Perry, 
117  Iowa,  463,  91  N.  W.  765. 

And  notwithstanding  that  an  informa- 
tion is  invalid  and  aubject  to  be  quashed 
on  motion,  yet  a  prosecution  for  perjury 
may  be  predicated  upon  false  testimony 
given  on  the  trial.  Kelley  v.  State,  61  Tex. 
Crim.  Rep.  507,  103  S.  W.  189. 


As  t«. whether  perjury  may  be  predicated 
of  false  swearing  where  no  oath  or  the  par- 
ticular one  administered  waa  not  required, 
see  note  to  State  t.  Farrisb,  39  L.R^. 
(N.S.}   BO. 

It  is  not  material  to  the  charge  ol  per- 
jury whether  the  defendant  was  sworn  in 
the  former  trial  in  the  usual  form  or  other- 
wise. People  v.  Rodley,  131  Cal.  240,  63 
Pac.  351. 

And  the  omisaion  from  the  oath  adminis- 
tered of  the  words  "So  help  you  Ood,"  as 
provided  by  statute,  is  an  irregularity  in 
form,  and  not  of  substance,  and  ia  no  de- 
fense in  a  prosecution  for  perjury.  People 
v.  Parent,  139  Cal.  800,  73  Pac.  423. 

And  where  a  statute  declares  that  it  shall 
be  no  defense  to  a  prosecution  for  perjury 
that  the  oath  was  administered  or  taken  in 
an  irregular  manner,  the  fact  that  the  form 
of  tlie  oath  set  forth  in  an  indictment  for 
perjury  is  not  precisely  the  same  as  given 
in  the  statute  will  not  prevent  a  conviction, 
where  the  oath  aet  forth  ia  in  substance  the 


Matters  relating  to  jury. 
The  fact  that  the  jury  were  not  aworn 
will  not  entitle  the  defendant  to  a  verdict 
of  not  guilty  in  a  Rubsefjuent  trial  for  per- 
jury. Schooler  v.  State,  62  Tex.  Crim.  Rep. 
331,  106  S.  W.  359.  J.  T.  W. 
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nue  Hotel,  and  tb&t  he  did  not  then  know 
vho  was  then  Tunning  said  Sixth  Avenue 
Hotel." 

The  ■ignmenta  of  counsel  for  both  aides 
«re  directed  to  the  question  of  the  Author- 
itv  of  the  notary  public  before  whom  it  is 
charged  respondent  took  the  oath  to  admin- 
iater  an  oath  under  the  circumstances  recit- 
ed in  the  indictment.  The  arguments  pro- 
ceed upon  the  assumption  that  this  ia 
coatmlling  question  touching  the  sufficiency 
of  the  facts  alleged  to  constitute  the  crime 
of  perjury  in  the  second  degree,  which  ia 
defined  by  g  2353,  Rem.  t  Bal.  Code,  as 
follows:  "Every  person  who,  whether  oral- 
ly or  in  writing,  and  whether  as  a  volun- 
teer or  in  a  proceeding  or  investigation  au- 
tborined  by  law,  shall  knowingly  swear 
falsely  coacerning  any  matter  whatsoever, 
shall  be  guilty  of  perjury  in  the  second  de- 
gree." 

It  ia  manifest  that  the  word  "swear," 
M  used  in  this  section,  means  to  state  a 
fact  or  facts  under  the  sanctity  of  an  oath 
or  affirmation  administered  by  some  duly 
qnalified  officer  having  authority  to  admi 
iiter  the  oath  in  the  particular  proceeding 
or  investigation  in  which  the  etatement  of 
the  affiant  is  to  be  made. 

Counsel  tor  the  state  rest  their  claim 
of  authority  in  behalf  of  the  notary  admin- 
iatering  the  oath  mentioned  in  the  indict- 
ment, upon  the  following  language  of  §  S298, 
Bem.  t  Bal.  Code:  "Every  duly  qualified 
Botary  pnblio  is  authoTized  in  any  county 
in  this  state:  ...  (3)  To  take  depo- 
sitions and  affidavits,  and  administer  all 
oath*  required  by  law  to  be  administered, 
-  .  .  "  Now,  whatever  may  be  said  as  to 
the  binding  force  of  an  oath  as  a  basis  for 
a  perjury  charge  of  this  nature,  adminia- 
tered  by  Borne  other  officer  having  powers 
difined  by  other  statutory  provisions,  we 
are  here  dealing  with  the  powers  of  a  no- 
tify public  as  defined  by  this  law,  from 
which  it  is  plain  that  a  notary  public  can- 
not administer  any  oath  with  any  binding 
(dree  in  law,  except  such  oath  is  "required 
lij  law,"  Whether  or  not  the  oath  here  ' 
Klved  was  so  required  depends  upon  the 
powers  of  the  committee  in  the  particular 
proceeding  or  investigation  tbey  were 
ttgei  in  at  the  time  the  alleged  false  state- 
■ents  were  made  before  it.  That  the 
dictment  must  affirmatively  state  facta 
tbowing  that  the  proceeding  or  investiga- 
tion before  the  committee  was  such  as  lay 
within  its  power  to  investigate  by  requiring 
the  sworn  testimony  of  witnesses  seems  too 
(lementary  to  call  for  argument  or  citation 
of  »uthoritie9  in  support  thereof.  This  in- 
dictment fails  to  inform  ua  of  the  nature  of 
ttw  matter  the  committee  was  authorized 
bv  the  resolution  to  investigate  with  any 
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degree  of  certainty.  The  resolution  only 
purports  to  authorize  the  committee  "to  in- 
vestigate and  probe  charges  made  by  the 
acting  mayor."  Whom  those  charges  were 
against  or  what  they  consisted  of  is 
scarcely  hinted  at  by  the  language  of  the 
resolution  quoted  in  the  information.  The 
facts  alleged,  wa  think,  are  not  sufficient 
to  affirmatively  show  that  the  committee 
was  investigating  a  matter  which  was 
within  either  the  council  or  its  jurisdiction. 
This  being  so,  it  does  not  affirmatively  ap- 
pear from  the  language  of  the  charge  made 
that  the  oath  was  one  "required  by  law;" 
and  bence  the  administration  of  such  oath 
by  the  notary  public  had  no  such  binding 
force  as  is  necessary  to  support  a  charge  of 
perjury.  The  law  relating  to  false  sworn 
statements  as  a  basis  of  a  perjury  charge, 
when  such  statements  are  made  in  a  pro- 
ceeding before  a  court  or  tribunal  having  no 
jurisdiction  over  the  subject  of  inquiry,  is 
well  stated  in  the  note  to  Morford  v.  Terri- 
tory, 54  L,R.A,  S13,  as  follows:  "It  is  es- 
tablished by  numerous  cases  and  beyond 
question  that  perjury  cannot  be  predicated 
of  B  false  oath  in  a  proceeding  before  a 
court  which  had  no  jurisdiction  to  inquire 
into  the  matter  which  was  the  subject  of  that 
proceeding,"  The  application  of  this  prin- 
ciple is  illustrated  in  Qallegos  v.  State,  SO 
Tex,  Crim.  Rep.  ISO,  95  S.  W.  123,  where 
there  was  involved  the  jurisdiction  of  a 
grand  jury.  The  court  said:  "So  it  would 
appear  that  the  grand  jury  were  investigat- 
ing or  inquiring  about  a  matter  which  was 
not  a  violation  of  the  law.  The  court  had 
no  jurisdiction  to.  make  an  inquiry  except 
such  matter  as  is  an  offense  against  the 
lavs  of  the  state  of  Texas.  See  the  mat- 
ter of  jurisdiction  discussed  in  McDonough 
V.  State,  47  Tex.  Grim.  Rep.  227,  122  Am. 
St.  Rep.  684,  84  S.  W.  694.  The  grand  jury 
having  under  investigation  a  matter  which 
was  not  an  offense,  perjury  could  not  be 
predicated  on  false  testimcmy  delivered  dur- 
ing such  investigation." 

We  agree  with  the  learned  trial  court, 
and  affirm  his  ruling  in  sustaining  respond- 
ent's demurrer  to  the  indictment. 

Crow,  Ghftdwlck,  and  Gose,  JJ.,  con- 
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Highway  —  addlttonal  servitude  ^  elec- 
tric rail  war. 
1.  The  mere  fact  that  an  electric  rail- 
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way  is  conatructed  in  t.  public  street  with 

T-mile,  And  that  its  cars  »re  operated  b; 

the  use  of  nires  and  poles,  does  not  show 

that   it   is  Ml  adilitional  serritude  on  the 

bighwaf. 

Banic  —  freigbt  cars  —  tlirongh  traffic  — 

2.  'ibe  running  upon  an  intemrban  elec- 
tric railway  conatructed  In  a  puUic  atraet, 
of  cars  designed  to  carry  property  onlv, 
which  run  from  terminus  to  terminus  with- 
out Btopping  to  receive  and  discharge  con- 
tenta,  and  discharging  such  contenta  at  the 
two  termini  only,  impose  ui  additional 
servitude  on  the  fee. 

(May  16,  1912.) 

APPEAL  by  plaintiff  from  ■  judgment  of 
the  Superior  Court  for  Hartford  Coun- 


ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  dsjuages 
(or  an  all^^  invasion  of  plaintiff's  rights 
as  owner  of  the  soil  of  the  highway,  by 
running  interurban  electric  railway  cars 
therein.     Reversed. 

Statement  by  Prentice,  J.: 

The  action  wm  to  recover  damans  by  rea- 
son of  the  defendant's  operation  of  its  elec- 
tric street  railway  over  tlie  plaintiff's  land 
within  the  highway  and  in  front  of  his 
premiaea.  The  complaint  alleges  the  plain- 
tiff's ownership  and  posaeasion  of  a  tract 
of  land  in  New  Britain  bounded  on  one 
aide  by  West  Uaia  street.  The  remaining 
allegations  are  the  following:  "(2)  Run- 
ning  between   the   town   of   Plainville   and 


Tfae  earlier  coses  upon  this  subject  are 
collected  in  the  note  bo  Abbott  v.  Milwau- 
kee Light,  Heat  t  Traction  Co.  4  L.R.A. 

(N.S.)   202. 

For  other  cases  as  to  whether  an  inter- 
urban  railroad  operating  within  the  limits 
of  a  city  is  to  be  deemed  a  street  railroad, 
tee  note  to  Rasch  v.  Nassau  Electric  H.  Co. 
30  L.H.A.(N.S.)  673,  IV.  b,  2.  (d),  notes 
46,  48,  p.  717. 

As  to  remedy  of  abutting  owner  as  af. 
fected  by  his  consent  to  the  eonstruction 
of  railroad  or  street  railway ,  in  street  or 
highway,  see  note  to  Wolfard  v.  Fisher,  7 
L.R.A.(N.S.)  991,  and  continuation  of  the 
same  subject  in  note  to  Smyth  v.  Brooklyn 
Union  Elev.  R.  Co.  23  L,R,A.lN.e,)  433; 
as  to  effect  of  acquieseence  or  consent  by  a 
town  or  municipality  to  the  construction  or 
nae  of  railroad  in  street  or  highway,  to 
estop  it  from  objecting  thereto,  see  nots'to 
Bangor  v.  Bay  City  Traction  A  Electric  Co. 
7  L.R.A.(N.^)    1187, 

As  to  preventive  remedy  of  nonconsenting 
abutting  property  owner,  where  use  of  high- 
way (or  street  railway  is  authorized  by  the 
fublic.  see  note  to  State  ex  rel.  Dawson  v. 
arsons  Street  R.  t  Electrical  Co.  28  L.R.A. 
(N.S.)  1082. 

As  to  judicial  power  over  right  of  emi- 
nent domain  with  reference  to  street  rail- 
wava,  aec  note  to  Henderson  v.  Lexington, 
22'L.R.A.[N.S.)   134. 

This  note  does  not  discuas  the  right  of 
an  interurban  railway  company  to  ezerclBe 
tlie  power  of  eminent  domain. 

The  interurban  railway  has  been  defined 
as  a  railway  operated  on  the  streets  of  a 
city  or  town  by  electricity,  or  by  other  pow- 
er than  atcam,  which  extends  beyond  the 
corporate  limits  of  such  city  or  town  to 
another  city,  town,  or  village,  or,  any  rail- 
way operated  by  other  power  than  steam  ex- 
tending from  one  city,  town,  or  village  to 
another  city,  town,  or  village.  Supplement 
to  Iowa  Code.  §  2033a.  And  the  court  in 
Odar  Raplda  ft  M.  C.  R.  Co.  v.  Cummins. 
125  Iowa,  430,  101  N.  W.  176,  approves  of 
40  L.R.A.(N.8.) 


this  deSnitioo,  saying  that  it  accords  with 
the  common  underatanding. 

Interurban  railways  are  of  a  hybrid  char- 
acter and  partake  to  some  extent  of  the 
nature  of  both  street  railways  and  commer- 
cial railroads.  In  cities  and  towns  they 
resemble  street  railways  ill  many  respects, 
— they  are  operated  upon  tbe  atreeta,  their 
cars  stop  at  street  corners  for  the  accom- 
modation of  passengers,  and  the  road  bed  is 
constructed  so  as  to  conform  to  the  grade 
of  the  streets,  and  not  to  interfere  with  the 
traffic  thereon.  In  tbe  country,  however, 
the  modern  lines  are  constructed  to  a  large 
extent  upon  private  rights  of  way,  upon 
road  l>eds  similar  in  construction  U>  steam 
railroads,  with  the  T-rail,  and,  in  some 
cases,  upon  graded  and  rock  ballasted 
roads;  the  cars  run  at  a  high  rate  of  speed, 
stop  only  at  designated  stations,  and  usual- 
ly are  larger  and  heavier  than  ordinary 
street  cars.  In  fact,  they  are  becoming 
more  and  more  like  commercial  railroads. 
Many  of  them  carry  mail,  eipreaa,  and 
light  freight;  some  of  Uiem  carry  heavy 
freight,  a  few  of  them  operate  special 
freight  trains,  while  on  some  of  the  western 
lines  sleeping  cars  have  been  added  to  th« 
limited  trains.  Booth,  Street  Railways,  2d 
ed.  g  431. 

"In  respect  of  motor  power  employed,  and 
especialW-  of  the  character  of  the  service 
renderet^  many  suburban  and  even  inter- 
urban electric  railways,  especially  in  popu- 
lous localities,  more  resemble  what  are 
called  street  railways,  than  ordinary  steam 
railways.  They  facilitate  traffic,  communi- 
cation, and  transportation.  They  do  not 
destroy  or  seriously  interfere  with  the  ordi- 


be  a  proper  use  of  the  street  < 
highway,  for  which  tbe  legislature  may  or 
may  not  provide  compensation  to  the  abut- 
ter as  it  may  determine, — the  rule  of'jua- 
tice  dictating  that  where  the  value  of  the 
abutter's  property  is  lessened  over  and  be- 
yond the  beneflta  received,  tbe  legislature 
ought  to  provide  that  he  should  be  paid  in 
money  for  such  diminished  value.  .  .  . 
Such  a  line  may  atand  in  a  dasa  bv  itself. 
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the  town  of  New  Britain  there  baa  been 
conatructcd  an  electric  railnay,  the  track 
of  which  a  built  with  T-raila,  and  the  cars 
of  which  are  operated  by  the  use  of  iaid 
track  and  certain  poles  and  wires.  (3) 
A  part  ol  said  track  built  with  T'rails,  one 
of  aaid  polce,  and  certain  of  said  wiree  are 
located  upon  and  over  a  part  of  said  land, 
■bove  described,  which  is  coxered  b;  a  pub- 
lic highway  called  West  Main  street.  (4) 
On  or  about  June  1,  1607,  the  defendant, 
for  the  purposes  of  maintaiuing  said  elec- 
tric railway  as  described  upon  «aid  land, 
•nd  for  the  further  purpoee  of  operating 
said  electric  railway  upon  said  land  as  a 
wrnmon  carrier  of  persons  and  property  by 
means  of  street  cars,  and  for  the  further 
purpose   of  operating  said  electric  railway 


upon  said  land  as  a  common  carrier  of 
property  by  means  of  cars  which  are  solelj 
designed  for  and  which  carry  property  ei- 
clusivelf,  and  which  do  not  stop  as  they 
run,  to  take  on  and  discharge  said  property, 
and  have  a  station  in  the  towu  of  Plainville 
ind  the  town  of  New  Britain,  at  which  they 
stop  to  take  on  and  discharge  said  property, 
unlawfully  entered  upon  that  part  of  said 
land,  above  described,  which  is  covered  by 
said  public  highway  called  West  Ttlain 
street,  and  ever  since  its  entry,  day  by  day, 
has  maintained  said  electric  railway  as  de- 
scribed upon  said  land;  and  ever  since  ita 
entry,  day  by  day,  has  operated  said  elec- 
tric railway  upon  said  land  as  a  common 
carrier  of  persons  and  property  by  means 
of  street  cars,  and  ever  since  its  entry,  day 


and  it  does  not  seem  to  the  author  that, 
simply  because  it  connects  different  places, 
it  necessarily  impoaes  an  additional  burden 
upon  the  abutter.  Each  case  must  be  con 
lideied  on  its  circumstances-  Each  lini 
is  what  it  is,  and  not  something  else."  i 
DilL  Mun.  Corp.  6th  ed.  p.  2032,  note. 

"Starting  with  the  well-settled  proposi 
tioQS  that  the  street  passenger  railway  ii 
a  legitimate  street  use,  and  that  the  com 
nercial  railroad  is  not,  it  does  not  seen 
difficult  to  diapoK  of  the  interurban  rail 
road.  In  ao  far  as  it  is  operated  as  a.  street 
passenger  railway,  in  aid  of  local  travel, 
stopping  at  street  crossings  or  at  conven- 
ient intcrrals  to  take  up  and  let  down  pas- 
•engcrs,  it  is  on  the  same  basis  as  the 
arfcsn  street  railway.  If  not  operated  for 
tbe  accommodation  of  local  travel,  and  in 
infastantially  the  same  manner  as  the  urban 
itreet  railway,  it  should  be  classed  with 
tbe  commercial  railroad,  with  the  conse- 
quent liability  to  abutting  owners.  Such 
B  railroad,  with  its  trains  sweeping  across 
the  country  at  20  or  30  miles  an  hour,  and 
sometimes  more,  stopping  onl^  at  cities 
sad  towns  and  at  infrequent  intervals  in 
the  country,  and  In  the  cities  and  towns 
itopping  only  for  the  accommodaticm  of  its 
interurban  passengers,  and  not  at  all  fqr 
local  traffic  on  the  street,  is  clearly  analo- 
pnu  to  the  steam  railroad,  and  competes 
with  it  and  it  alone.  ...  If  the  inter- 
urban railroad  carries  freight  as  well  as 
panengera,  the  analogy  to  the  steam  rail- 
road is  complete."  1  Lewis,  Em.  Dom.  3d 
ed.  I  105. 

Original  taking  for  Intemrhan  purposes. 

It  seems  to  be  the  general  rule  in  recent 
cases  that  an  interurban  railway  carrying 
psueogera,  baggage,  freight,  express,  and 
mail.  Is  considered  as  an  additional  burden 
upon  the  street  or  highway.  Thus,  the 
owner  of  tbe  fee  in  a  common  which  is  sub- 
int  to  rights  of  access  over  it  to  the  pub- 
lie  ttrret,  in  favor  of  adjoining  owners,  ii 
entitled  to  more  than  nominal  damages  for 
the  added  burden  imposed  by  the  construc- 
tion and  operation  of  an  interurban  rail- 
48L.R.A.{N.8.1 


Hoyer,  147  App.  Div.  205,  132  N.  Y.  Supp. 
31. 

And  as  against  demurrer,  a,  complaint 
charging  that  an  electric  railway  company 
operates  cars  designed  and  uaed  for  carry- 
ing property  exclusively,  and  which  run 
from  terminus  to  teminus  between  two 
towns  some  milus  distant  from  each  other 
without  stopping  to  receive  or  discharge 
contents,  this  being  done  at  the  termini 
only,  sets  up  a  good  cause  of  action  for 
damages  in  favor  of  an  abutting  owner  for 
the  increased  burden.  Cadweu,  v.  Cohhso- 
TICUT  Co. 

Likewise,  when  a  steam  railroad,  in  lo- 
cating its  tracks  over  a  farm,  condemns 
land  for  highway  purposes,  and  the  original 
highway  is  abandoned,  such  abandoned  strip 
reverts  to  the  abutting  owner,  and  the 
steam  railroad  cannot  grant  to  an  inter- 
urban railroad  the  right  to  use  that  strip 
without  payment  of  damages  to  the  abut- 
ting owner.  Miller  T.  Cincinnati,  L.  &,  A. 
Electric  Street  R,  Co.  43  Ind.  App.  640,  Sa 
N.  E.  102. 


— in  Wilbur  Lumber  Co.  v.  Milwaukee 
Light,  Heat  k  Traction  Co.  134  Wis.  392, 

114  N.  W.  815,  where  it  is  held  that  under 
a  statute  authorizing  condemnation  proceed- 
ings by  an  interurban  railway,  if  tne  com- 
pany neglects  to  act,  the  abutting  owner 
may  proceed  for  the  assessment  of  sulistan- 
tial  damages; 

— in  Swinhart  v.  St.  Louis  t  Suburban  E, 
Co.  207  Mo.  423,  105  S.  W.  1043,  where  an 
injunction  was  granted  in  favor  of  the 
abutting  owner  against  such  use  of  the 
street  by  a  suburban  railway  company  as 
practically  to  destroy  the  usefulness  of  tbe 
street  to  him ; 

— In  Spalding  v.  Macomb  k  W.  T.  R.  Co 
225  III.  686,  80  N.  E.  327,  where  it  is  held 
that  a  railroad  carrying  not  only  passen- 
gers, but  all  kinds  of  freight  and  merchan- 
dise, from  point  to  point  on  citv  streets, 
and  from  town  to  town,  is  not  a  strpet  rail- 
way, but  a  commercial  rond,  and  that  uo- 
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by  day,  has  operated  said  electric  railwsj 
upon  Miid  land  aa  a  common  carrier  of 
property  by  means  ot  cars  which  are  solely 
designed  lor  and  which  carry  property  ei- 
'Clusivety,  and  which  do  not  stop  as  they 
run,  to  take  on  and  discharge  said  property, 
and  liave  a  station  in  the  town  ol  Plainvilte 
and  the  town  of  New  Britain  at  which 
ttiey  atop  to  take  on  and  discharge  said 
property," 

Mr.  Charlea  H.  HItchell,  for  appellant: 

The  construction  of  any  liind  of  railway 
in  a  highway,  the  soil  of  which  belongs  in 
fee  to  the  adjoining  proprietors,  is  a  tres- 
pass upon  tlieir  land,  unless  it  has  been 
duly  authorized  by  law.  The  use  of  a 
highway  for  ordinary  travel  is  a  matter  of 
common  right;  but  to  lay  down  upon  it  a 
fixed  structure  of  a  permanent  character, 
designed  for  tlie  use  of  vehicles  of  a  pe- 
culiar description,  moving  upon  invariable 
lines  of  track,  cannot  be  justified  without  a 
special  franchise  proceeding  from  the  state. 

Canastota  Knife  Co.  v,  Newington  Tram- 
way Co.  60  Conn.  160,  36  Atl.  1107 ;  Knapp 
4  C.  Mfg.  Co-  V.  New  York,  N.  H.  4  H.  R. 
Co.  76  Conn.  316,  100  Am.  St.  Sep.  004,  66 
Atl.  512;  Peck.v.  Smith,  1  Conn,  132;  Nolan 
V.  New  Britain,  80  Conn.  675,  38  Atl.  703. 

Messrs.  Robinson  &  Robinson  and 
Francis  W.  Cole,   for  appellee: 

Legislative  authority  for  the  location  of 


a.  railway  upon  a  highway  U  all  that  the 
law  requires,  unless  such  railway  be  an  ad- 
ditional servitude. 

Canastota  Knife  Co.  v.  Newington  Tram- 
way Co,  69  Conn,  146,  36  Atl.  HOT;  Mc- 
Keon  V.  New  York,  N,  H.  ft  H,  R.  Co.  75 
Conn.  343,  81  L.R,A,  730,  53  Atl.  «56; 
Knapp  i  C.  Mfg.  Co.  v.  New  York,  N,  H, 
k  H.  R.  Co.  76  Conn.  311,  100  Am.  St. 
Rep.  994,  56  Atl.  512, 

The  Trail  is  not  an  additional  servitude. 
If  the  top  of  the  rail  is  flush  with  the  sur- 
face of  the  road,  and  the  space  between  tha 
rails  is  filled  in,  it  is  immaterial  whether 
the  rail  is  a  T-rail  or  a  grooved  rail.  The 
important  thing  is  that  the  rail  conform 
to  the  established  grade  of  the  highway. 

Canastota  Knife  Co.  v,  Newington  Tram. 
way  Co.  60  Conn.  146,  36  Atl.  1107;  Nieinan 
V.  Detroit  Suburban  Street  B.  Co,  103  Mich. 
256,  61  N,  W,  519. 

Nor   are   poles   and   wire*   an  additional 

Howe  T,  West  End  Street  R.  Co,  167 
Mass.  48,  44  N.  E,  336;  State,  Eennclly, 
Prosecutor,  v.  Jersey  City.  57  N.  J.  L.  293, 
28  L,R.A,  231,  30  Atl.  531. 

The  mere  carriage  of  property  does  not 
make  a  street  railway  an  additional  aervi* 
tude  upon  a  highway. 

Baldwin,  Am.  Railroad  Law,  p,  159 ;  Howe 
V,  West  End  Street  R.  Co.  167  Mass,  46,  44 
N.  E,  386;   Kinsey  t.  Union  Traction  Co. 


less  it  has  compensated  the  owner  of  the 
fee  in  the  street,  it  may  be  ordered  to  re- 
move  its  road,  even  after  operations  have 
begun.  In  this  case  the  railroad  was  not 
authorized  to  use  steam,  but  was  doing  so 
in  contravention  of  its  charter  and  of  a 
city  ordinance; 

— and  in  Greene  v.  Aurora  R.  Co.  84  C. 
C.  A,  680,  157  Fed.  86,  where  an  injunction 
was  granted  to  b:i  abutting  owner  with 
the  fee  to  the  cent«r  ot  the  street,  against 
the  use  of  such  street  by  a  commercial  rail- 
road company,  it  not  being  quite  clear 
whether  it  was  an  electric  or  a  steam  rail- 

A  petition  by  an  intemrban  railroad  com- 
pany in  proceedings  to  condemn  land  for 
right  of  way  is  fatally  defective  if  it  does 
not  include,  as  parties  defendant,  atl  the 
nonagreeing  landowners  whose  lands  are  to 
be  taken.  Kansos  City  Interurban  R.  Co. 
V.  Davis,  1S7  Mo,  669,  114  Am.  St.  Hep. 
790,  95  S,  W.  881. 

But  in  Tomlin  v.  Cedar  Rapids  ±  I.  C. 
R,  &  Light  Co.  141  Iowa,  500,  23  L.R.A. 
(N.  S.)  630,  120  N.  W.  B3,  it  is  held  by  a 
divided  court  that,  by  virtue  of  an  ordi- 
nance vacating  a  part  of  a  street,  giving 
an  interurban  railway  company  the  right 
to  uflo  the  part  ao  vacated  for  a  rifiht  of 
way,  and  granting  its  use  subject  to  such 
right  of  way  to  the  city,  so  much  of  the 
street  ceases  to  be  a  street,  the  right  of  the  . 
public  ttiercin  is  devested,  and  it  becomes  I 
40  L.R.A.(N,S,) 


private  property,  and  an  interurban  road 
located  thereon  does  not  entitle  the  abut- 
ting owner  to  damages. 

For  other  cases,  as  to  whether  an  inter- 
urban railroad  is  an  additional  servitude 
upon  rural  or  citv  highways,  see  note  to 
Easch  T.  Nassau  Electric  R.  Co.  38  L,R.A. 
(N,S.)  673,  IV,  b,  4,  p.  728. 


The  earlier  coses  upon  the  question  of 
dlimagea  to  abutting  owner  for  right  to 
run  interurban  cars  over  tracks  ot  a  street 
railway  company  are  collected  in  the  note 
to  Gosa  v.  Milwaukee  Light,  Heat  ft  Trac- 
tion Co,  IS  L.R.A.(N.S.)   531. 

When  a  line  of  road  originally  used  only 
for  urban  street  car  service  is  later  sub- 
jected to  interurban  service  as  well,  this 
new  use  is  deemed  an  added  burden,  for 
which  the  abutting  owner  is  entitled  to 
compensation.  Thus,  a  traction  company 
authorized  to  operate  a  line  of  road  within 
a  municipality  as  a  street  railway  only  may 
not  lawfully,  by  contract  with  an  inter- 
urban railroad  company  which  is  without 
authority  to  enter  such  municipality,  gain 
the  right  to  carry  the  oars  of  the  latter 
upon  the  streets  of  the  city  without  the 
permission  of  the  city,  even  under  a  statute 
(living  railroad  companies  power  to  make 
contracts     and     arrangements     with     each 
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IBS  Ind.  SS3,  81  N.  B.  922;  Ajcock  t.  San 
Antonio  Brewing  Auo.  26  Tex.  Civ,  App. 
311,  S3  S.  W.  953. 

Prentice,  J.,  delivered  tbe  opinion  of  the 

Acta  done  within  the  limits  of  a  h^hwaj 
■MT  work  an  actionable  injury  to  the 
property  rights  of  an  abutting  proprietor 
and  occupant  by  virtue  of  either  bis  owner- 
tbip  of  the  fee  of  tho  land  covsred  by  the 
highway,  or  his  ownership  and  poaeeasion 
of  the  abutting  property.  Cadwell  v.  Con- 
necticut R.  ft  Lighting  Co.  84  Conn.  iaO, 
*a2.  BO  Atl.  285.  In  the  former  case  the 
>ct«  may  conatitut«  a  trespass.  Tliis  is  the 
nse  whenever  the  acta,  being  without  au- 
lliority  or  in  excess  of  authority,  are  such 
u  impose  an  additional  servitude  upon  the 
land  covered  by  the  highway.  Canaatota 
Knife  Co.  v.  Newington  Tramway  Co.  69 
Conn.  146.  161,  36  Atl.  HOT ;  Norwich  Gas- 
light Co.  v.  Norwich  City  Ga*  Co.  25  Coon. 
19:  Nicholson  v.  New  York  4  N.  H.  E.  Co. 
K  Conn.  74,  56  Am,  Dec.  390;  Munson  v. 
Mallory,  36  Conn.  165,  172,  4  Am.  Rep.  62. 
In  the  latter  case  the  injured  party  has  his 
remedy  as  for  a  nuisance.  Cadwell  v.  Con- 
necticut R.  ft  Lighting  Co.  84  Conn.  450, 
454.  SO  Atl.  285. 

This  action,  unlike  that  last  cited,  which 
was  also  brought  by  this  plaintiff  against 
this   defendant,   and   dealt   with   the   same 


general  aituation,  la  one  wblch  belonga  to 
the  former  class.  It  seeks  redress,  as  the 
former  did  not,  for  an  allied  invasion  of 
the  plaintiff's  rights  as  owner  of  the  soil 
of  the  highway  through  certain  conduct  of 
tbe  defendant  therein,  which  ii  set  out  and 
claimed  to  have  been  without  right.  The 
two  cases  thus  have  little  in  common.  In 
the  former  we  were  dealing  with  an  allied 
nuisance  affecting  injuriously  the  rights  of 
the  plaintiff  as  an  abutting  owner;  in  the 
present,  tritb  a  claimed  trespass  done  to 
the  land   within  the  highway   limits. 

This  complaint  is  not  drafted  with  pre- 
cision, in  that  it  does  not  directly  aver 
either  the  plaintifiTa  ownership  and  posses- 
sion of  tbe  land  over  which  the  highway  is 
laid  out,  or  the  defendant's  invasion  of  the 
plaintiff's  rights  therein  by  its  acts  set  up. 
There  are,  however,  allegations  from  which 
these  averments  may  well  be  inferred,  and 
in  which  it  was  evidently  intended  that 
they  should  be  included,  so  that  the  purpose 
of  the  pleader  to  charge  a  trespass  upon 
the  land  within  the  highway,  through  the 
operation  of  the  recited  acts  of  the  defend- 
ant in  imposing  an  additional  servitude 
thereon,  is  apparent.  Counsel  for  the  plain- 
tiff so  interprets  his  pleadings,  and  counsel 
for  the  defendant  accept  it  as  sufliciently  al- 
leging a  cause  of  action  of  that  character. 

The  latter  suggests  that  a  cause  of  ac- 
tion for  a  nuisance  may  also  be  within  the 


other  for  leasing  or  running  their  roads, 
■nd  the  right  of  connecting  with  each 
other  on  terms  agreed  upon  iiy  the  com- 
panies. Tbe  effect  of  such  an  arrangement 
Tonld  be  to  confer  upon  the  interurban 
CDmpany  authority  to  extend  its  line  into 
the  streets  of  the  city,  and  operate  its  cars 
thereon,  without  any  reference  to  the  oh- 
jntions  of  the  city  or  of  private  individ- 
Dala  who  may  own  the  fee  of  the  streets, 
sod  such  is  not  the  law,  Aurora  v.  Elgin, 
\.  t  8.  Traction  Co.  227  HI.  485,  118  Am. 
Pt.  Rep.  284.  81  N.  E.  544. 

.And  an  interurban  railroad  company. 
hiiTJng  taken  over  the  property  of  a  street 
railway  company,  neither  one  of  which  is 
aqthnrized  to  carry  on  a  freight  business 
■tthin  the  municipality,  cannot  enga^  in 
tlie  freight  business  within  such  municipal- 
ity without  compensating  an  abutting  own- 
er for  all  damages,  past,  present,  and  fu- 
ture, eaused  by  such  new  use  of  the  tracks; 
ind  this  is  true  although  the  fee  to  the 
itreet  ia  in  the  city,  and  although  the  city 
niay  hare  a  legal  remedy  to  stop  the  carry- 
ing on  of  the  freight  businc>iB.  but  lins  not 
rfwrted  to  it.  Rorkford  ft  Interurban  R. 
Co.  V.  Keyt,  117   III.   App.  32. 

Tbe  same  principle  is  recognized  in  Mur- 
fcck  V.  Beloit,  D.  L.  ft  J.  H.  Co.  147  Wis. 
100.  132  N.  W.  S78,  the  chief  question  in 
tkat  ease  being  as  to  the  measure  of  dam- 
■grs;  and  io  Schtuter  r.  Milwaukee  Elec- 
40  L.H.A,(N.8.)  IT 


trie  R.  ft  Light  Co.  142  Wis.  678,  12S  N. 
W.  26,  where  it  is  held  that  an  abutting 
owner  holding  the  fee  to  the  center  of  the 
street,  subject  only  to  the  public  easement 
therein,  including  the  maintenance  and 
operation  of  a  street  railway,  is  entitled  to 
an  injunction  against  the  uae  of  the  street 
railway  tracks  by  a  connecting  interurban 
company,  which  ia  not  authorised  to  operate  ■ 
inside  the  city  limits,  the  court  saying  that 
such  a  use  of  the  street  railway  tracks  is 
unlawful,  not  only  as  against  the  Individ' 
ual  abutting  owner,  but  ogainat  the  public 

When  an  interurban  railway  company 
has  been  conducting  its  husinesa  for  some 
time  within  a  municipality,  over  the  line  of 
a  street  railway  which  it  owns,  and  the 
franchise  of  which  is  to  continue  only  fifty 
years,  and  later  the  interurban  company 
seeks  to  condemn  land  in  the  same  streets 
for  a  permanent  interurban  line,  subject  to 
the  duty  to  continue  the  operation  of  the 
street  cars  as  dplined  by  the  street  railway 
franchise,  the  damages  to  be  awarded  the 
abutting  owner  are  not  simply  those  sus- 
tained by  the  mere  operation  of  interurban 
cars  over  street  railway  tracks,  but  such 
as  flow  from  the  appropriation  of  a  per- 
manent right  of  way  for  the  interurban 
railway.  Marsh  v.  Milwaukee  Light.  Heat 
ft  Traction  Co.  134  Wis.  384,  114  N.  W. 
S04.  H.  C.  Sh. 
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purview  of  the  ftUegationa.  FlainlifTa 
counsel  makes  no  such  claim,  and  there  ap- 
peaTH  to  be  no  substantial  basis  for  it.  It  ia 
quite  evident  that  the  averments  respecting 
rails  and  structures,  which  the  plaintifT 
malces,  and  which  alone  give  color  to  the 
suggestion  that  the  complaint  maj  be  re- 
garded as  comprehending  a  cause  of  action 
for  a  nuisance,  were  made  for  no  other 
purpose  than  aa  pertinent  to  the  charge  that 
a  servitude  was  being  imposed  upon  the 
land  of  the  highway  in  excess  of  tliat  re- 
sulting   from    the    existing    highway    ease- 

We  have,  then,  before  ui  for  determina- 
tion the  single  question  whether  or  not  the 
allegations  of  the  complaint  show  the 
imposition  upon  the  soil  of  the  highway  of 
an  additional  servitude.  In  answering  this 
•question  it  is  first  of  all  important  to  know 
what  legislative  authority,  it  any,  the  de- 
fendant had  to  construct  and  operate  an 
electric  street  railway  in  front  of  the  plain- 
tiff's premises.  The  complaint  is  silent  up- 
on this  subject,  and  unless  we  can  gather 
adequate  information  upon  it  through  the 
OKereise  of  that  judicial  knowledge  which 
we  haVfl  of  its  charter  rights,  the  defendant 
will  be  left  in  the  position  of  one  who  in- 
vades a  highway  with  a  street  railway 
without  legislative  authorit}'.  If  that  is  the 
position  which  the  defendant  occupies  be- 
fore the  court  under  its  demurrer,  it  is  clee-r 
that  it  was  improperly  sustained.  It  is  not 
easy  to  discover  how  it  can  escape  from  this 
position  with  its  inevitable  result,  since  the 
charter  informs  us  only  that  it  has  legis- 
lative authority  to  construct  and  operate 
for  the  carriage  of  bath  persons  and  prop- 
erty its  tracks  through  a  portion  of  West 
Main  street.  Whsre  that  portion  is  in  rela- 
■  tion  to  the  plaintitTs  property  we  are  not 
told,  and  neither  legal  presum,  lions  nor  g 
3840  of  the  General  Statutes,  aulBce  to  sup- 
ply the  deficiency. 

If,  however,  it  fs  assumed  that  the  de- 
fendant has  constructed  and  operated  its 
road  in  front  of  the  plaintilTs  property  un- 
der such  conditions  as  to  entitle  it  to  the 
full  benefit  of  the  charter  and  statute  au- 
thority to  utilize  it  for  the  transportation 
.  of  passengers  and  property,  as  counsel  agree 
that  the  fact  is,  and  ask  us  to  assume,  we 
are  under  the  necessity  of  examining  the  al- 
legations to  iearn  whether  they  set  up  any 
conduct  on  the  defendant's  part  outside 
of  the  limits  of  the  authority  thus  attempt- 
ed to  be  conferred,  or  within  those  limits, 
but  without  the  power  of  the  general  as- 
sembly to  confer  in  the  absence  of  compen- 
sation to  landowners. 

The  allegation  that  it  has  constructed 
its  tracks  with  T-raila,  and  that  its  cars  are 
nperaled  upon  such  tracks  and  by  the  use 
40  I-.R.A.(N.S.l 


of  certain  wirea  and  poles,  in  the  absence 
of  further  Information,  may  be  dismissed 
from  present  consideration.  It  is  true  that 
an  additional  servitude  may  result  from 
methods  of  construction  and  operation,  but 
the  bald  facts  here  stated  are  alU^ther  in- 
sufficient to  establish  such  a  condition  as 
that  principle  contemplates.  Canostota 
Knife  Co.  v.  Kewington  Tramway  Co.  60 
Conn.  146,-159,  SB  Atl.  HOT;  Nieman  v. 
Detroit  Suburban  Street  R.  Co.  103  Mich. 
25S,  200,  01  N.  W.  S19;  Newell  v.  Minneap- 
olis L.  ft  M.  R.  Co.  3C  Minn.  112,  GO  Am. 
Rep.  303,  2T  N.  W.  839i  Mordhurst  v.  Ft 
Wayne  &  S.  W.  Traction  Co.  163  Ind.  288, 
66  L.R.A.  106,  106  Am.  St.  Rep.  222,  71 
N.  E.  642,  2  Ann.  Cas.  967. 

The  other  conduct  complained  of  is  tbe 
unlawful  entry  upon  the  land  of  the  high- 
way for  the  purpose  of  maintaining  its 
electric  railway,  of  operating  this  railway 
upon  said  land  as  a  common  carrier  of 
persons  and  property  by  means  of  street 
cars,  and  of  operating  said  railway  upon 
said  land  as  a  common  carrier  of  property 
by  means  of  cars  designed  solely  for  and 
carrying  property  exclusively,  and  which 
run  without  stopping  between  termini  lo- 
cated in  different  towns,  which  termini  are 
the  only  points  where  what  is  carried  is 
cither  taken  on  or  discharged,  and  the  con- 
tinued doing  in  fact  of  these  things  for  tbe 
period  of  several  years  prior  to  the  com- 
mencement of  the  action. 

Here  are  three  distinct  grounds  of  com- 
plaint. The  first,  that  the  defendant  is 
maintaining  in  the  street  an  electric  street 
railway,  using  poles  and  wires  in  its  opera- 
tion and  T-rails  for  its  tracks,  calls  for  no 
extended  consideration.  Thi  Canastots 
Knife  Company  Case,  supra,  efTeetually  dis- 
poses of  any  contention  that  the  construc- 
tion and  operation  according  to  customary 
methods,  and  without  especial  features  cre- 
ating exceptional  conditions,  of  an  electric 
street  railway  having  its  rails  laid  on  a 
level  with  the  surface  of  the  highway,  and 
designed  and  used  for  the  accommodation  of 
passenger  travel,  imposes  an  additional  serv- 
itude upon  the  soil  of  the  highway.  Thera 
is  DO  suggestion  in  this  portion  of  the  com- 
plaint that  the  service  performed  by  tbe 
defendant's  railway  is  other  than  the  cus- 
tomary passenger  service,  that  the  manner 
of  its  construction,  operation,  or  use  dif- 
fers in  any  respect  from  tbe  ordinary,  or  is 
marked  by  special  features  which  would 
tend  to  give  to  it  a  different  character 
from  that  of  the  regulation  electric  street 
railway,  except  perhaps  the  fact  that  Trails 
are  used.  The  inadequacy  of  this  isolated 
we  have  already  had  occasion  to  no- 
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import  another  factor  into  the  aitiuttion, 
ud  one  which  taliea  it  outside  of  the  direct 
■pplicstiou  of  the  decifiion  in  the  Canas- 
lota  £iiife  Co.  Case,  and  of  all  other  Con- 
Mctieut  deciaione.  It  calls  for  a  consider- 
■tioD  of  the  rights  of  an  electric  street 
lailwaf  ecmpany  in  the  matter  of  prop- 
irtf  transportation,  directly  for  hire,  and 
■ot  as  an  incident  of  passenger  service. 
The  complaint  contains  certain  charges  in- 
TolriDg  this  subject.  If,  in  the  doing  of 
•nj  of  the  things  so  charged,  the  defendant 
is  going  further  in  its  use  of  tha  highnay 
tliag  it  can  properly  do  within  the  limits 
sf  the  highway  eaaement,  a  good  cause  of 
ution  is  stated. 

The  subject  of  the  ability  of  an  electric 
street  railway  company  having  the  custom- 
try  construction  and  operation  in  a  high- 
wsy,  to  become  a  carrier  of  things  without 
imposing  an  additional  servitude,  has  been 
nnch  discussed  in  the  eases  and  by  text 
writers,  and  with  widely  varying  results. 
In  at  least  one  jurisdiction  it  has  been 
broadly  held  that  highways  are  as  open  to 
me  in  the  transportation  of  property  by 
street  railways  as  in  that  of  persons,  and 
that  such  carriage  of  property  generally  is 
not  a  new  and  iudependent  use.  Montgom- 
ery V.  Santa  Anna  Westminster  R.  Co. 
IM  CsL  iSe,  26  L.R^  664,  43  Am.  St. 
Sep.  89,  37  Pac  788. 

This  broad  cone  Ins  ion  has  not  met  with 
general  Acceptance,  and  we  are  unable  to 
appreciate  the  force  of  the  reasoning  by 
'hich  it  h«s  been  supported.  To  say  that, 
bnaose  highways  ever  have  been  and  are 
otablished  and  maintained  for  purposes  of 
public  travel,  and  in  their  conception  and 
purpose  ar«,  and  from  the  earliest  times 
bate  been,  set  apart  for  transportation 
tbenon  of  the  things  as  well  as  persons,  and 
lor  the  convenience  and  service  of  the  pub- 
lic by  providing  means  for  such  transpor- 
tition,  it  follows  that  any  and  all  use  of 
tie  highway  for  the  transportation  of 
things,  no  matter  what  they  are,  or  how, 
or  Sot  whftt  purpose  or  end,  or  for  whose 
beneQt  or  convenience  they  are  carried,  or 
>h«t  effect  their  carriage,  or  the  method  ol 
it  (physical  features  of  the  system  apart), 
niy  have  upon  the  enjoyment  of  the  hlgh- 
»«y  by  the  public  generally,  or  by  the  abut- 
ting property  owner,  is,  we  think,  to  ignore 
po^ible  factors  in  a  situation  which  might 
F<x3fss  large,  if  not  controlling,  importance. 
The  highway  conception  involves  the  idea 
of  an  agency  for  the  common  use  qnd  ac- 
oMunodation  of  all  the  public, — of  a  use 
(roiQ  the  enjoyment  of  which  no  one  shall 
be  nnreasonably  excluded  by  the  operations 
of  otbera,  and  in  the  enjoyment  of  which 
so  one  shall  be  unreasonably  hindered  or 
■nnoved-     Tanastota  Knife  Co.  t.  Newlng- ' 


ton  Tramway  Co.  69  Conn.  146,  156,  36 
Atl.  1107.  In  that  conception  the  highway 
becomes  a  place  set  apart  for  the  conven- 
ience and  beikefit  of  members  of  the  local 
community,  and  of  the  adjacent  landowner 
among  others.  It  contemplates  tliat  its  use 
and  enjoyment  by  those  who  have  occasion 
to  use  it  shall  not  be  of  such  character  us  to 
unreasonably  interfere  with  its  free  and 
beneficial  enjoyment  by  these  persons,  or  to 
be  "the  proximate  cause  of  special  damage 
of  a  new  description  to  the  owner  of  the  soil." 
Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  69  Conn.  146,  169,  36  Atl,  1107, 
1111;  New  York,  N.  H.  A  H.  R.  Co.  v.  Fair 
Haven  &  W.  R.  Co.  70  Conn.  610,  616,  40 
Atl.  607,  41  Atl.  109.  We  are  therefore 
unprepared  to  say  that  any  change  in  high- 
way use  which  might  attend  the  carriage  of 
property  over  public  ways,  whatever  its 
character,  and  however  conducted  (con- 
struction of  the  road  and  structures  in  Om 
highway  aside),  would  be  one  of  d^res 
only,  and  not  of  kind,  and  that  the  high- 
way would  remain  in  all  essential  particu- 
lars unchanged  in  character,  purpose,  and 
UBS  under  all  conditians  of  property  trans- 
portation over  it.  It  is  easy  to  conceive 
of  conditions,  and  by  no  means  remote  ones, 
under  which  it  could  not  be  said  fairly 
that  the  use  was  in  aid  of  the  identical 
use  for  which  the  way  was  created,  and  not 
a  new  and  independent  use;  and  this  is  a 
test  which  must  be  met  and  satisfied.  Tliis 
view  is  one  which  was  plainly  foreshadowed 
in  the  Canastota  Knife  Co.  Case  and  the 
earlier  case  of  Imtay  v.  Union  Branch  R. 
Co.  26  Conn.  249,  6S  Am.  Dec.  392,  In 
fact,  the  opinion  in  the  former  case  went  so 
for  as  to  suggest  certain  conditions  of  pas- 
senger traffic,  independent  of  sonstruction, 
which  would  destroy  the  identity  of  use  be- 
tween it  and  highway  use.  69  Conn.  134, 
30  Atl.  HOT. 

Other  coses  have  gone  to  the  other  ex- 
treme, and  held  that,  where  there  is  a  car- 
riage of  property,  there  an  additional  servi- 
tude is  necessarily  imposed.  Wilder  v, 
Aurora  D.  t  R.  Electric  Traction  Co.  216 
111.  493,  76  N.  E.  194;  Birmingham  Belt 
R.  Co.  V.  Lockwood,  150  Ala.  610,  43  So. 
819;  Rische  v.  Texas  Transp.  Co.  27  Tex. 
Civ.  App.  33,  66  S.  W.  324.  The  argument 
upon  which  this  conclusion  is  based  is  one 
to  the  general  effect  that,  where  such 
conditions  exist,  the  carrier  becomes  closely 
assimilated  to  the  ordinary  railroads,  and 
should  therefore  be  classed  with  them  in 
their  relation  to  the  highway  eaaement. 
Some  authorities,  including  text  writers, 
Elaborate  this  argument  by  dividing  car- 
riers using  tracks  as  a  medium  of  transpor- 
tation into  two  classes,  to  wit:  (1)  Tha 
street  railway,  which   is  defined  to  be  one 
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laid  in  bighwaya,  and  duigned  and  used 
for  passenger  transportation  only;  and  (2) 
the  commercial  railroad,  which  term  ia  em- 
ployed in  the  classiScation  to  embrace  the 
ordinary  steam  roaS  and  all  others,  what- 
ever the  kind  of  power  utilized,  and  whare- 
ever  laid,  which  sare  carriers  of  things. 
This  class iHcatioD  having  been  established, 
it  is  said  that  those  of  the  former  class 
impose  uo  additional  servitude,  while  those 
of  the  latter  do.  Lewis,  Em.  Dom.  8  150; 
NellU,  Street  Railways,  'g  83;  Linden  Land 
Co.  T.  Milwaukee  Electric  B.  ft  Light  Co. 
107  WiB.  511,  83  N.  W.  851:  Wilder  t. 
Aurora  D.  ft  R,  Electric  Traction  Co.  218 
111.  493,  76  N.  E.  104;  Rische  v.  Texas 
Tranap.  Co.  27  Tei.  Civ.  App.  33,  68  S.  W. 
324;  8chaaf  v.  Cleveland,  M.  &  S.  R  Co. 
66  Ohio  St.  218,  64  N.  E.  14G. 

The  logic  of  the  general  proposition  enun- 
ciated in  this  class  of  cases  and  of  this 
classiRcation  is  not  apparent  to  us.  The 
purposes  for  which  highways  always  have 
been,  uid  now  are,  laid  out,  and  the  right 
of  way  therefor  acquired,  include  their  use 
for  the  transportation  thereon  of  property 
as  well  as  that  of  persons.  Their  intended 
ministration  to  tlie  public  conveDience  and 
advantage  is  one  which  comprehends  a  pub- 
lic service  in  both  capacities.  What  basis 
in  reason  there  is  for  a  distinction  between 
conditions  which  result  from  the  applica- 
tion of  like  improved  methods  when  made 
to  the  carriage  of  persons  and  when  made  to 
the  carriage  of  things,  unless  reason  for 
that  distinction  be  found  in  something  be- 
sides the  bare  fact  that  in  the  one  case  it 
is  persons  and  in  the  other  property  which 
is  concerned,  we  are  unable  to  discover.  It 
well  may  be  that  the  application  of  the 
now  methods  to  property  carrying  in  given 
cases,  or  conceivably  in  alt  cases,  may  take 
such  shape  and  involve  such  incidents  as  to 
create  reasons  for  a  recognition  of  the  fact 
that  in  those  cases  an  additional  servitude 
will  thereby  be  created.  But  that  is  a  very 
different  thing  from  saying  that  there  can 
be  no  property  carrying  without  destroying 
the  identity  of  the  highway  use  for  the 
simple  reason  that  the  subject  of  the  car- 
riage is  property. 

It  is  easy  to  conceive  how  the  denial  of 
the  right  to  utilize  new  methods  in  the 
riage  of  things  over  a  highway,  without 
transgressing  the  right  of  way  involved 
the  highway  easement,  might  result  in  se 
ous  inconvenience  and  disadvantage  to  the 
public,  whose  interest  the  highway  was  de- 
signed to  serve,  and  to  the  local  public  most 
directly  concerned,  and  a  material  diminu- 
tion of  the  highway  privilege  which  they 
are  entitled  to  enjoy.  Mordhurst  v.  Ft. 
Wayne  ft  S,  W.  Traction  Co.  IBS  Ind.  268, 
66  L.R.A.  lOS,  106  Am.  St.  Rep.  222,  71  N. 
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E.  642,  2  Ann.  Cas.  967.  Inability  to  carry 
property  includes  inability  to  carry  mails 
or  packages  for  local  delivery,  or  to  accom- 
modate the  strictly  local  public  in  any  mait- 
ner  of  transportation  of  things.  Can  it  be 
fairly  said  that  in  no  service  of  this  char- 
acter can  conditions  be  found  which,  by 
reason  of  the  inherent -nature  of  the  service, 
will  not  be  in  excess  of  the  highway  privi- 
lege! We  think  not,  and,  furthermore,  that 
the  incidents  of  such  service  are  not  neces- 
sarily such  that  it  must  be  said  of  them 
that   they   are   incompatible  with   highway 

There  are  other  cases  which  have  drawn 
a  distinction  between  urban  and  interurban 
service,  and  attempted  to  find  in  that  dis- 
tinction a  feature  of  significance,  if  not  con- 
trolling significance,  in  the  determination 
of  the  question  before  the  court.  Zehren 
V.  Milwaukee  Electric  R  ft  Light  Co.  99 
Wis.  83,  41  L.R.A.  676,  67  Am.  St.  Rep.  844, 
74  N.  W.  638;  Younkin  v.  Milwaukee  Light, 
Heat  ft  Traction  Co.  112  WU.  16,  87  N.  W. 
861;  Harvey  v,  Aurora  ft  G.  R.  Co.  174  III. 
206,  61  N.  E.  163.  See  Dill.  Mun.  Corp.  6th 
ed.  §  1258.  We  can  discover  no  good  reason 
for  this  distinction,  at  least  under  our  sys- 
tem, where  the  public  easement  is  for  tha 
benefit  of  all  the  public  alike,  without  re- 
gard for  territorial  subdivisions,  and  where 
the  character  of  a  highway  and  of  the  high- 
way easement  Ls  the  same  wherever  it  is 
located,  and  however  great  or  small  the 
extent  of  its  service.  Canaatota  Knife  Co. 
V.  Newington  Tramway  Co.  69  Conn.  146, 
164,  96  Atl.  HOT;  Dill.  Mun.  Corp.  6th  ed. 
%  1258. 

We  are  satisfied  that  the  question  for 
solution  is  one  which  cannot,  by  reason  of 
its  nature,  be  resolved  in  any  of  the  ways 
indicated.  It  is  one  which  may  present  it- 
self under  too  many  widely  differing  as- 
pects to  be  resolved  in  respect  to  all  which 
may  arise  by  any  such  artificial  process 
as  the  application  of  a  simple  test  which 
regards  a  single  fact  or  incident  only,  and 
ignores  all  others.  The  several  teste  indi- 
cated possess  the  merit  of  simplicity,  but  no 
one  of  them  is  founded  in  a  sound  logic, 
avoids  practical  difficulties,  or  escapes  what 
may  be  harsh  results  to  the  public  and  re- 
sults defeating  the  very  purpose  of  a  public 
way.  The  practical  difficulties  attending 
their  application  are  apparent.  We  are  sat- 
isfied that  there  can  be  no  abort  cut  to  ft 
reasonable  and  just  conclusion  under  the 
varying  conditions  which  may  arise,  and 
one  which  shall  serve  the  best  interests  of 
the  public,  including  shutting  owners  them- 
selves. Such  a  conclusian  is  one  which  can 
.be  reached  only  by  a  study  of  the  condi- 
tions which  are  present  in  a  given  case,  or 
I  in  given  classes  of  eases,  and  by  bringing 
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to  bcftT  upon  these  eoDditiooa  those  perti- 
■ent  considerations  which  are  best  calculat- 
ed to  disdoae  whether  the  new  use  is  in  aid 
of  the  highway  nae,  or  an  essentiallj  differ- 
ent and  independent  use. 

We  have  no  occasion  here  to  attempt  an 
exhaustive  recital  of  those  considerations. 
We  have  already  had  occasion  to  notice  • 
number  of  them,  and  sufGciently  for  present 
'  purpoaea  called  attention  to  the  objective 
point  of  inquiry,  the  general  direction  of  it, 
and  the  saKent  suggestive  facts  to  be  looked 
It 

The  fact  that  this  is  the  only  method  by 
vbich  satisfactory  results  can  be  arrived 
■t  is  empbasired  by  a  study  of  the  cases 
which  have  sought  to  adopt  more  direct 
nethods.  Dillon  and  other  writers,  realiz- 
ing the  difficulties  which  must  beset  an  at- 
tempt to  adopt  shorter  and  simpler  pro- 
cesses, have  asserted,  and  we  think  correct- 
ly, that  after  alt  each  situation  must  be 
dealt  with  upon  its  own  merits.  Dill.  Mun. 
Corp.  5th  ed.  g  2032  note;  Nichols.  Em. 
Dam.  g  100.  This  is  substantially  the  atti- 
tade  which  certain  courts  have  taken. 
Whit*  T.  Blanchard  Bros.  Granite  Co.  17S 
Uass.  363,  366,  et  seq.,  60  N.  B.  1025; 
Uordhnrst  v.  Ft.  Wayne  &  B.  W.  Traction 
Co.  163  Ind.  868,  66  L.R-A.  106,  108  Am. 
SL  Rep.  £22,  71  N.  E.  642,  2  Ann.  Cas. 
967:  Schaaf  v.  Cleveland,  M.  k  B.  R.  Co. 
<t  Ohio  St.  215,  64  N.  E.  145. 

Taming  now  to  the  allegations  of  the 
ttnplaiat,  we  And  that  it  is  tbere  charged 
that  the  defendant,  in  the  operation  of  its 
Trad,  has  been  and  is  transporting  property 
M  well  as  persons.  This  charge,  standing 
u  it  doea  I^  itself,  and  without  amplillca' 
tion,  is  under  our  conclusion  insufficient  to 
titablish  conduct  which  is  outside  of  high- 
ny  rights.  It  is,  however,  further  averred 
that  its  road  is  operated  as  a  carrier  of 
property  hy  means  of  cars  designed  for  and 
csnying  property  exclusively,  and  which 
ran  from  termiuus  to  terminus,  presumably 
•ome  miles  distant  from  each  other,  with- 
oat  stopping  to  receive  or  discbarge  con- 
teita.  Mid  receiving  and  discharging  such 
contents  at  the  two  termini  only. 

In  the  Canastota  Enife  Company  Case,  it 
*is  suggested  that  a  passenger  traffic  road 
miiBing  under  similar  conditions,  and  not 
•erring  and  aceommodating  the  public  as  it 
Tto,  might  not  b«  rightfully  operated  in  a 
highway  without  creating  an  additional 
Hrvitnde.  Here  is  act  up  a  situation  where 
all  local  accommodation  is  prima  facie  ex- 
thided.  The  company,  in  the  operation  of 
its  pr^wrty  carrying  cars,  does  not  serve 
asd  aceaaunodate  aa  they  run,  and  the 
Ughway  is  apparently  put  to  a  use  in  which 
time  is  no  purpose  to  facilitate  its  moet 
■stBial  and  normal  use.  Under  the  all^;a< 
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tions  the  transportation  might  well  be  for 
the  general  purposes  of  commerce,  rather 
than  as  an  adjunct  of  ordinary  street  trav- 
el, and  the  service  rendered  thus  brought 
into  close  aHlliation  with  that  rendered  by 
ordinary  freight  carrying  roads  of  the  steam 
variety.  Dill.  Mun.  Corp.  Sth  ed.  8  1259; 
Kinaey  v.  Union  Traction  Co.  169  Ind.  563, 
684,  81  N.  E.  922.  The  allegations  are  not 
as  full  and  as  informing  concerning  the  sit- 
uation as  they  should  have  been  made;  but 
they  are  sufficient  to  enable  the  plaintiff 
to  establish  under  them  an  invasion  of  his 
rights  as  fee  owner,  and  tbey  ought  not  to 
have  been  disposed  of  upon  demurrer,  but 
should  have  been  allowed  to  stand, 'to  be 
dealt  with  after  the  pertinent  facts  of  the 
situation  had  been  more  fully  developed  by 
the  pleadings  or  upon  a  hearing. 

There  is  error.  The  judgment  is  re- 
versed, and  the  cause  remanded  to  be  pro- 
ceeded with  according  to  law. 


Wheeler,  J.,  concurring  in  the  judg- 
ment (June  13,  1912)  : 

The  complaint  alleges  the  defendant's 
unlawful  entry  upon  the  plaintiffs  land; 
the  demurrer  admits  this.  While  we  take 
judicial  notice  of  the  legislative  authority 
of  the  defendant  to  operate  an  electric  rail- 
way for  the  carriage  of  persons  and  prop- 
erty, we  cannot  take  judicial  notice  of  the 
authority  of  the  defendant  to  locate  its 
tracks  on  West  Main  street  in  front  of  the 
plaintiff's  premises.  Before  we  can  know 
this,  the  facts  surrounding  the  location, 
and  the  defendant's  compliance  with  the 
statutory  prerequisites,  must  appear  of  rec- 
ord. "But  the  construction  of  any  kind 
of  railway  in  a  highway,  the  soil  of'whioh 
belongs  in  fee  to  the  adjoining  proprietors, 
is  a  trespass  upon  their  land,  unless  it 
has  been  duly  authorized  by  law."  Canas- 
tota Knife  Co.  v.  Newington  Tramway  Co. 
89  Conn.  146,  180,  36  Atl,  1107,  1111. 

Since  the  decision  of  this  question  is  fatal 
to  the  demurrer,  it  is  in  my  opinion  unnec- 
essary to  discuss  or  decide  the  question  of 
additional  servitade,  A  subject  of  such  im- 
portance ought  not  to  be  disposed  of  with- 
out fullest  argument  upon  issues  joined, 
raising  the  question  definitely  and  neces- 
sarily. I  cannot  but  regard  the  opinion  up- 
on this  subject  as  obiter.  The  question  of 
additional  servitude  was  no  more  material 
to  the  proper  decision  of  the  Canastota 
Knife  Co.  Case  than  is  that  question  mate- 
rial to  the  proper  decision  ot  this  case. 
But  we  have  in  other  cases  approved  tb* 
doctrine  of  that  case,  and  it  must  be  ac- 
cepted as  settled.     Inasmuch  as  the  opinisll-. 
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in  thia  case  discusaea  and  purports  to  de- 
cide tlie  question  of  additional  servitude 
in  its  relation  to  the  facts  of  this  case,  I 
ivill  biicfly  express  my  view. 

Tliu  fundamental  purpose  of  a  street  rinl* 
way  ia  the  accoramtidation  of  street  travel. 
It  is  a  local  convenience  for  local  travel. 
"A  atreet  railwaji  wit  bout  a  street  to  run 
on,  and  to  serve  and  accommodate  as  it 
runs,  would  be  an  anomaly."  Baldwin,  J., 
in  Canaatota  Knife  Co.  v.  Newiagton  Tram- 
way Co.  aupra.  For  this  reaaon  we  have 
treated  the  atreet  railway  as  an  improved 
method  of  using  the  street.  Counsel  for 
tile  street  railway  in  the  Canastota  Knife 
Co.  Case  well  said:  "In  a  word,  tlic  street 
railway  is  for  the  sole  purpose  of  carrying 
on  tiie  kind  of  public  travel  for  which  the 
liighway  waa  made,  and  the  aUam  road  ia 
not."  In  the  earlier  days  of  the  electric 
street  railway,  it  waa  generally  held  that 
it  waa  one  for  tlie  transportation  of  passen- 
gers, and  not  of  goods.  Elliott,  Roads,  1st 
ed.  p.  457.  At  the  beginning  we  did  not 
contemplate  a  atreet  railway  operated  as 
a  common  carrier  of  property,  nor  antici- 
pate the  cliangea  and  development  in  its 
business,  more  and  more  approximating  it 
in  construction,  as  well  as  in  operation,  to 
the  steam  road. 

We  have  held  that  "the  location  of  an 
ordinary  ateam  railroad  upon  a  highway 
imposes  an  additional  burden  upon  the  soil, 
for  which  the  owner  of  the  fee  ia  entitled 
to  demand  compensation."  And  that  the 
location  of  an  electric  railway  in  a  highway 
does  not  impose  such  servitude  upon  the 
soil  of  the  owner  of  the  fee  of  the  highway, 
unless  "either  the  mode  of  construction 
or  of  operation  be  such  as  to  make  it  a 
substantial  impediment  to  public  travel,  or 
a  proximate  cause  of  special  damage,  of  a 
new  description  to  the  owner  of  the  soil." 
Canaatota  Knife  Co.  v.  Newington  Tram- 
way Co.  supra.  It  may  be  that  in  view 
of  our  former  decisions,  whether  the  car- 
riage of  goods  by  a  street  railway  is  an 
additional  servitude  depends  upon  whether 
it  is  serving  an  ordinary  highway  use,  and 
must  be  determined  in  each  case  by  its  own 
facte.  In  the  application  of  auch  a  teat 
there  may  well  be  left  out  of  consideration 
the  traffic  of  gooda,  which  is  the  mere  inci- 
dent of  ordinary  street  car  passenger  traf- 
fic. Included  in  which  ia  the  hand  baggage 
of  the  passenger,  the  light  package  deliv- 
ered occasionally  from  the  car  platform, 
the  mail  bag,  and  the  newspaper  bundle. 
Lexically,  under  this  test,  the  carrying  of 
local  freight  and  express  which  would  oth- 
erwise be  carried  in  vehicles  over  the  high- 
way may  be  justified  as  ordinary  highway 
use.  But  in  practice  it  will  be  found  im- 
practicable to  deliver  freight  or  express 
40  L.R.A.(N.S.) 


from  door  to  door  along  a  street  without 
impairing  the  use  of  the  street  for  a  high- 
way for  the  public  and  the  adjoining  own- 
No  attempt  to  use  ■  atreet  railway  for 
the  general  carriage  of  local  freight  or  ex- 
press has,  ao  far  as  we  are  aware,  ever  been 
made  in  Connecticut.  To  do  so  would  re- 
quire additional  and  frequent  switches  and 
turnouts,  convert  the  highway  along  its  en- 
tire length  into  a  freight  yard,  cause  long 
stops  to  be  made,  which  would  seriously  in- 
convenience, if  not  destroy,  passenger  traf- 
dc,  and  congest  the  streets  with  vehicles 
loading  or  unloading  goods.  Local  passen- 
ger travel  with  frequent  service,  and  a  local 
freight  or  express  service,  cannot  be  con- 
ducted on  the  same  tracks.  The  operation 
of  a  street  railway  in  this  manner  must 
necessarily  produce  annoyance  and  incon- 
venience alike  to  the  owners  of  the  fee  of 
the  highway  as  to  the  public.  Lewia,  Em. 
□om.  3d  ed.  §  166. 

It  is  difficult  to  conceive  of  a  local  traffic 
of  this  character,  which  ia  not  of  necessity 
an  additional  servitude  upon  the  highway. 
"There  is  no  reason,"  as  Lewis  says,  "why 
the  principle  of  the  street  railway  cases 
should  be  extended  to  include  a  traffic  so 
entirely  different  in  ita  nature  and  involv- 
ing such  a  different  use  of  tba  street." 
Lewis,  Em.  Dom.  3d  ed.  3  lefl,  p.  293. 

In  every  case  where  the  specific  facta  ar« 
either  alleged  or  proven,  the  concluaion 
whether  these  facts  conatitute  an  additional 
tervitude  is  a  question  of  law.  This  cone 
does  not  confine  ita  allegations  to  a  general 
complaint  of  the  carriage  of  goods,  and 
hence  this  question  was  not  necessary  to 
adjudicate  in  this  case.  The  complaint 
specifically  alleges  that  the  defendant  has 
entered  upon  the  plaintiff's  land  for  the 
purpose  of  operating  its  railway  over  the 
highway  of  which  the  plaintiff  baa  the  fee, 
"aa  a  common  carrier  of  property  by  means 
of  cars  which  are  solely  designed  for  and 
which  carry  property  exclusively,  and  which 
do  not  atop  as  they  run,  to  take  on  Ani^ 
discharge  said  property,  and  have  a  atatioii 
in  the  town  of  Plainville  and  the  town  ol 
New  Britain,  at  which  they  stop  to  take  on 
and  diacharge  said  property."  The  de- 
murrer thus  admits  that  (1)  The  cars 
carry  property  exclusively.  (2)  They  do 
not  stop  between  the  termini  named  to 
take  on  and  discharge  property.  (3)  They 
have  two  stations  in  the  places  named, 
where  they  take  on  and  diacharge  prop- 
erty. 

This  traffic  is  not  incident  to  the  passen- 
ger traffic.  It  is  not  for  the  mere  accommo- 
dation of  its  passengers.  It  is  purely  a 
commercial  traffic.  Local  traffic  along  the 
route  is  not  served,  nor  ia  this  intended. 
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The  can  auintkin  ft  through  freight  or 
dpren  traffic  between  the  pclnta  named. 
Hie  etreet  railwaj  thus  Htrres  the  Rama 
patpcae  as  the  steam  road  between  these 
pointa.  Ita  car*  are  designed  to  carry  prop- 
ertj  exclusively,  as  do  the  steam  road 
mm.  Tt  maintains  freight  stations  at  the 
lennini  naiued,  as  docs  the  steam  road. 
It  conveys  property  which  formerly 
conveyed  by  the  steam  road  and  in  part 
by  other  vehicles.  It  diverts  a  part  of 
the  tnffic  of  the  steam  road  to  tbe  high- 
vsy.  It  does  not  differ  materially  in  its 
carriage  of  goods  from  the  steam  road 
in  degree,  and  in  that  the  one  operate 
itg  own  private  way  and  the  other  mainly 
an  the  pablic  highway.  Through  freight 
or  express  traffic  is  tbe  business  of  tbe 
commereial  railroad,  as  steam  roads  are 
called  in  the  law.  Dill.  Mun.  Corp.  g§  1257, 
Ii.iH.  "If  tbe  interurban  railroad  carries 
freight  as  well  as  passengers,  the  analogy 
to  the  steam  railroad  is  complete.  Most  of 
the  freight  so  carried  is  such  as  would 
otherwise  seek  transportation  on  the  steam 
rsilroad,  rather  than  in  drays  and  wagons 
on  the  streets  and  highways."  Lewis,  E 
Dom.  3d  ed.  ^  165,  p.  287. 

The  diversion  of  this  through  freight 
npresi  business  to  this  bigbway  doas  not 
■id  or  facilitate  traffic  on  the  street,  but 
adds  to  it,  interferes  with  its  ordinary 
use,  and  Increaaoa  the  burden  upon  the 
street  The  majority  of  the  authorities 
support  this  position,  among  which  are: 
■^rora  v.  Elgin,  A.  ft  8.  Traction  Co.  227 
III.  4B5.  49S,  118  Am.  St.  Rep.  284,  81 
N'.  E.  644;  Spalding  t.  Macomb  ft  W.  I.  R. 
Co.  225  III.  586,  690,  80  N.  E.  327;  Wilder 
V.  Aurora,  D.  ft  R,  Electric  Traction  Co. 
m  111.  4B3.  528,  75  N.  E.  104;  Dtebold  v. 
Kentucky  Traction  Co.  117  Ey.  146,  149,  63 
LRJ,  637,  111  Am.  St.  Rep.  230,  77  S.  W. 
€74,  4  Ann.  Cas.  445 ;  Massachusetts  Lean 
t  T.  Co.  T.  Hamilton,  32  C.  C.  A.  40,  fiO 
TT.  8.  App.  403,  88  Fed.  6S8,  691 ;  Abbott 
V.  Milwaukee  Light,  Heat  ft  Traction  Co. 
IM  Wis.  634,  837,  4  L.R.A.(N.8.)  202,  108 
S.  W.  523;  Younkin  t.  Milwaukee  Light, 
Heat  ft  Traction  Co.  120  Wis.  477,  98  N. 
W.  215:  Chicago  ft  N.  W.  R.  Co.  v.  Mil- 
waukee. H.  ft  K.  Electric  R.  Co.  96  Wis. 
m.  571.  37  L.R.A.  856,  60  Am.  St.  Rep. 
136,  70  N.  W.  678:  note  to  Abbott  v.  Mi! 
vmnkee  Light,  Heat  t  Traction  Co.  4 
i^treet  R.  Rep.  1077;  Schaaf  v.  Cleveland, 
II.  ft  S.  R.  Co.  66  Ohio  St.  216,  229.  64 
V-  E  145. 

Under  these  allegations  of  the  complaint, 
the  plaintilTs  land  has  been  subjected  to  a 
wrvitude  other  than  that  incident  to  ordt- 
nsry  travel,  and  he  is  entitled  to  compen- 
tttioD  therefor. 

Tbe  demurrer  should  be  overruled. 
40  L.R.A.{N.S.) 
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ALBERT  L.  HATCH 

CONSUMERS'  COMPANY,  Limited. 

(17  Idaho.  204,  104  Fae.  670.) 

Water  —  public    supply  —  francblse  — 
duty  to  lay  laterals. 

1.  Under  tbe  franchise  granted  by  the 
city  of  Cmur  d'Aleno  to  the  Consumers' 
Cowpany  to  occupy  the  streets  and  alleys 
of  tbe  city  for  the  purpose  of  supplying  the 
city  and  inhsbitants  thereof  with  fresb 
water,  the  right  and  authority  to  dig  in 
the  streets  and  alleys  and  lay  pipes  therein 
for  supplying  consumers  with  water  is  con- 
ferred upon  the  company  alona.  and  no  such 
right  is  conferred  upon  the  individual  or 
consumer,  and  the  consumer  aciguires  do 
right  to  lay  pipes  or  acquire  property  in 
the  streets  and  alleys,  but,  on  the  contrary, 
tbe  duty  to  do  so  and  the  rights  acquired 
thereby  .belong  to  the  water  company.  It 
is  consequently  the  duty  of  the  water  com- 
pany to  supply  and  lay  the  laterals  from 
its  main  to  the  line  of  a  consumers'  prop- 
erty abutting  on  such  street,  and  such  later- 
als are  tbe  property  of  the  water  company. 
Same—   rental   .—  advance  payment. 

2.  Under  the  statute  of  this  state  ($2839, 
Rev.  Codea),  and  the  general  rule  of  law 
applicable  in  such  cases,  a  water  company 
may  make  and  enforce  such  reasonable  rules 
and  regulations  as  are  in  harmony  with 
law  and  consonant  with  justice  tor  the  con- 
duct of  its  buainesB,  the  protection  and  pres- 
ervation of  its  property,  and  the  collection 
of  its  water  rentals,  and  in  so  doing  may' 
require  the  consumer  to  pay  reasonable 
water  rentals  in  advance,  or  in  default 
thereof,  shut  off  the  water  supply,  or  may 
require  a  month's  rent  to  be  pa'id  at  the 
end  of  the  month,  or  in  default  thereof, 
shut  off  the  water  until  such  time  as  the 
rent  due  la  paid. 

Same  ^  collecting  back  r«nt  —  refnalag 

3.  A  water  company  cannot  enforce  a  rule 
requiring  a  consumer  to  pay  an  old  or  dis- 
puted bill  for  water  furnished. him  at  some 
previous  time  for  some  other  and  independ- 
ent use,  or  at  some  other  place  or  residence, 
or  for  a  separate  or  distinct  transaction 
from  that  for  which  he  is  claiming  and  de- 
manding a  water  supply,  as  a  condition 
precedent  to   supplying   him   with   water, 

Headnotes  by  Ati.BBrE,  J. 


The  earlier  cases  on  this  subject  are  col- 
lected in  a  note  a|>pended  to  Mansfield  T. 
Humphreys  Mfg.  Co.  31  L.R.A.lN.S.)  301, 
which  supplements  a  note  in  61  T..B.A.  in.'^. 

Upon  the  question  of  damages  for  cut- 
i^ine  water  supply,  see  cross  references  to  a 
note  in  31  L.R.A.(N.S.)   301. 


204 


IDAHO  SUPREME  COURT. 


Sov., 


where   lie    tenders    pAjment   ol    the    eatab- 
liahed  water  rate  in  adVEince  lor  tbe  serrioe 
he  is  demanding. 
Sftme— public  policy. 

4.  In  such  caees  tbe  parties  are  not  upon 
equal  grounds.  The  consumer's  Decessitiea 
for  water  for  buainess,  health,  comfort,  and 
life  are  such  as  to  put  htm  at  a  decided  dis- 
advantage and  deprive  him  of  tbe  right  to 
contest  an  unjust  claim;  and  it  would 
therefore  tie  unjust,  unsafe,  and  eontrarj 
to  public  policy  to  invest  a  public  service 
corporation  with  power  to  become  both 
judge  and  jury  in  the  determination  of 
claims   and   demands   it   holds   against   the 


Municipal  corporation  —  extension  of 
liniltH  ^  noD contiguous  territory. 
E.  An  ordinance  of  the  city  of  Cmur 
d'Alene,  passed  and  approved  in  the  month 
of  April,  1904,  including  tbe  Krotzer  addi- 
tion to  CcBUr  d'Alene  City  within  the  cor- 
porate limits  tbe  re  of,  was  not  void  on  ac- 
count of  an  intervening  strip  of  land  2,063 
feet  in  length  by  2.8  feet  wide  at  one  end, 
and  67  feet  wide  at  the  other.  Section  9 
of  tbe  act  of  February  9,  1890,  as  appears 
at  page  lOB  of  the  1899  Session  Laws,  which 
was  in  force  at  the  time  of  tbe  adoption  of 


tbe  foregoing  ordinance,  provided  tliat  land 
or  territory  laid  off  or  mbdivided  a*  pro- 
vided by  statute  "shall  be  regarded  and 
treated  as  contiguous  to  such  cit;  or  town, 
Dotwitbatanding  any  stream  or  embank- 
ment or  any  atrip  or  parcel  of  land  not 
more  than  200  feet  in  width  may  t>e  or  tie 
between  such  land  or  territory  and  the  cor- 
porate limits  of  such  city  or  town." 
Same  —  questioning  validity  —  power. 

S.  In  a  caae  where  the  city  authorities 
have  by  ordinance  extended  tne  city  limits 
so  as  to  include  an  additoin  or  tract  of  land 
and  the  inhabitants  thereof,  and  all  par- 
ties affected  thereby  have  acquiesced  in  the 
action  of  the  city  authorities  and  have 
transacted  their  business  upon  the  theory 
that  such  territory  was  included  within  the 
city  limits,  a  public  service  corporation  will 
not  be  allowed  to  queatioa  the  validity  of 
such  action  of  the  city  council  in  a  col- 
lateral attack  after  tbe  lapse  of  five  years. 
Water  —  public    supply  —  CranchlBe  — 

extension  of  mains, 

7.  Under  the  terms  of  a  franchise  ordi- 
nance wherein  it  is  provided  that  the  com- 
pany receiving  the  franchise  shall  not  be 
required  to  extend  its  water  mains  along 
any  ungraded  street  or   alley,  no  question 


*ith   ' 

viding  for  cutting  off  the  supply 
who  refuse  to  pay  for  it. 

Thus,  a  city  supplying  its  inhabitants  with 
water  may  cut  off  the  supply  for  a  refusal 
to  pay  a  just  claim  for  wilful  or  unreason- 
able waste  or  for  fraudulent  use  of  water, 
until  such  waste  is  stopped  and  all  arrears 
are  paid.  J.  N.  Matthews  Co.  v.  Buffalo, 
126  N.  Y.  Bupp.  E9fl. 


Independent  transactions. 
As  shown  in  the  earlier  notes,  a 


in  t 


cord  with  Hatch  v.  Conbumebb'  Co,, 
seems  to  be  quite  generally  he'd  by  the  au- 
thorities that  a  refusal  to  furnish  water 
supply  cannot  be  sustained  merely  because 
the  consumer  declines  and  refuses  to  pay 
paat  due  water  rents  for  some  other  and  in- 
dependent use,  or  at  some  other  place  or 
residence.  To  the  same  effect  is  Benson  v. 
Paris  Mountain  Water  Co.  88  S.  C.  3B1,  70 
a  K  897. 

Disputed  claims. 

Likewise,  it  is  generally  held  that  the 
supply  cannot  be  cut  off  to  enforce  pay- 
ment of  disputed  bills.  In  such  cases  the 
court  will  enjoin  the  company  from  cutting 
off  the  supply  until  the  correctness  of  the 
bill  can  be  determined  (Spaulding  Mf;;.  Co. 
V.  Grinnell,  —  Iowa,  — ,  136  N.  W.  649); 
or  will  award  mandamus  where  the  water 
company  insists  upon  payment  of  the  dis- 
puted amount  as  a  condition  to  restoring 
service  (Benson  v.  Paris  Mountain  Water 
Co.  supra). 

So,  it  has  been  held  that  when  tbe  correct- 
ness of  a  bill  is  disputed  by  a  consumer, 
40  L.R.A.(N.S.) 


and  the  company,  by  reason  of  tbe  failure 
of  such  consumer  to  pay  the  bill,  discon- 
tinues its  service,  it  does  so  at  its  peril, 
and  if  in  the  wrong  is  liable  to  compensa- 
tory damages  in  any  event,  and,  when  tbe 
circumstances  justify  it,  to  punative  dam- 
ages. Birmingham  Waterworks  Co.  v. 
Keiley,  2  Ala.  App.  639,  60  So.  S38;  Birm- 
ingham Waterworks  Co.  T.  Bailey,  —  Ala. 
App.  — ,  59  So.  338. 

Unpaid  claims  against  former  occupant. 

As  shown  in  the  earlier  notes,  it  is  gen- 
erally held  that  a  regulation  providing  for 
shutting  off  the  water  supply  cannot  be 
enforced  to  compel  payment  which  it  is  not 
the  duty  of  the  consumer  to  make. 

Thus  applying  the  rule  announced  in 
Burka  V.  Water  Valley,  87  Miss.  732,  112 
Am.  St.  Rep.  408,  40  So.  820,  which  held 
a  regulation  that  water  shall  not  be  fur- 
nished until  a  delinquent  charge  is  paid 
void  as  being  unreasonable,  in  so  far  as  it 
prevents  a  new  tenant,  on  tendering  water 
charges,  from  getting  water  unless  he  pays 
a  delinquent  charge  against  the  property, 
it  was  held  in  Ginnings  v.  Meridian  Water- 
works Co.  —  Miss.  — ,  Bfl  So.  450,  that  a 
lessee  of  a  part  of  a  si;oreroom  in  which 
lessor  was  carrying  on  a  separate  busi- 
ness was  entitled  to  water  service  for  his 
own  use,  where  be  made  application  there- 
for in  good  faith,  though  the  water  had  been 
discontinued  for  lessor's  failure  to  pay 
rentals  as  he  agreed  with  tbe  tenant  to  do. 

And  a  rule  of  a  municpality  supplying 
its  inhabitants  with  water,  that  charfres  for 
water  shall  be  to  the  owner  of  tbe  property, 
and  not  to  the  tenant,  and  that  if  the  water 
rents  are  not  paid,  the  water  shall  be  cut 
off,  and  not  connected  again  until  tbe  de- 
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■«  to  tbe  oonstruction  of  siMh  provieion  e&n 
uiM  in  B  cue  where  the  companj  has,  it) 
tut,  extended  its  main  along  such  ungraded 
itrtet.  -ifter  so  doing,  the  company  cannot 
refuse  to  supply  eonsumera  along  such 
ttreet,  on  the  theory  tliat  it  «b8  not  CDn>- 
ptlled  to  build  along  such  street  in  the  first 

Same— contract  duty  —  extent. 

S.  A  corporation  receiving  a  franchise 
froin  a  municipality  in  this  state  autboris- 
isg  it  to  suppi;  the  inhabitants  with  water, 
bj  accepting  such  franchise  and  attempting 
te  operate  thereunder,  enters  into  an  im- 
plied contract  to  serve  all  the  inhabitants 
of  such  municipality  without  distinction  or 
diMriminatioa,  upon  each  persons  paying  it 
the  established  rates  and  complying  with 
the  reasonable  rules  and  regulations  of  such 
eompanjr. 
Corporallon  —  public     service  ^  oom- 

pelllnc  performance  of  duty  ^  con- 

flBcatlon   of  propert}. 

D.  To  CDtapel  a  public  service  corporation 
to  live  up  to  the  law  of  its  existence,  r'"* 
to  discharge   the   duties   for   which   it   ^ 
oi^nized    and    for    which    it    received 
fTanchise,  can  in  no  case  amount  to  a  c 
fiscation  of  its  property,  or  taking  its  prop- 

linqnent  charge  is  paid,  which  prevents  a 
purchaser  of  the  property,  on  tendering 
such  sums  of  money  as  might  be  required  in 
advance  for  water  to  be  used  in  the  future, 
ftoBt  getting  the  necessary  water  unless  be 
pays  a  delinquent  charge  against  the  prop- 
erty, is  Tofd  as  unreasonable.  Houston  v. 
Loekwood  Invest  Co.  —  Tei.  Civ.  App.  — , 
]«  8.  W.  685. 

The  court  SMd  in  the  above  case  that  the 
practical  etTect  of  the  ordinance  was  to 
plsce  a  lien  on  the  premises,  wnich  the  sub- 
sequent purchaser  would  be  forced  to  pay, 
•hen.  but  for  the  laches  of  the  munici- 
pality and  its  failure  to  enforce  ita  own 
regulations  against  the  prior  owner,  there 
eonld  have  been  no  arrearages.  The  court 
also  said:  "In  so  far  as  the  provisions 
OKBtioned  partake  of  the  nature  of  a  lien, 
they  are  dirertly  unreasonable,  in  that  there 
is  no  recognized  place  for  public  record  of 
sneh  lien,  so  as  to  give  notice  to  (he  subse- 
quent purchaser  that  there  were  arrearages 
upon  the  property.  It  is  true  he  miRht  as- 
certain by  inauiry  of  the  city  whether  such 
s'as  the  condition  or  not;  hut  the  Icnowledee 
to  be  gained  by  him  by  such  inquiry  would 
be  a  matter  of  ttrace  with  the  city,  and  not 
>  natter   of   right  to  the  aubaequent  pur- 

But  in  Kohler  v.  ReiU,  46  Pa.  Super. 
Ct  350,  it  was  held  that  a  municipal  ordi- 
nance providing  for  the  stopping  of  the 
water  supply  unless  all  arrearages  are  paid, 
•Itether  owing  bv  the  former  occupant  or 
nmer,  is  reasonable. 

Accordingly  it  was  held  In  the  above  case, 
under  on  ordinance  providing  that  in  case 
of  nonpayment  of  water  rates,  the  water 
supply  shall  he  shut  off  from  the  premises, 
snd  shall  not  be  again  turned  on  until  all 
water  rvtes  and  penalties  in  arreara  shall 
40L.B.A.(N.S.) 


erty  without  due  process  of  law,  even 
though    such    requirement   neceaaitatea   the 

corporation  using  a  part  or  all  of  ita  prop- 
erty or  investing  its  money  in  order  to  meet 
its  duties  and  obligations. 
Water  —  public    Bapplj-  —  compnlsor; 
service  —  validity. 

10.  There  can  be  no  element  of  confisca- 
tion or  taking  property  without  due  process 
of  law  in  a  case  where  a  writ  of  mandate  is 
issued  to  compel  a  water  company  to  put 
in  laterals  and  service  connections  from  ita 
main  to  the  property  line  of  an  abutting 
owner  at  an  expense  of  fS.SO,  where  he  ten- 
ders the  monthly  water  rate  of  $1.50  in  ad; 
vance  In  such  case  the  rental  rate  con- 
stitutes a  fair  and  reasonable  income  and 

inue  on  the  sum  invested,  and  compul- 
sory service  in  such  case  contains  no  ele- 
ment of  confiscation. 
Some  —  aesninptloit  of  dlehoneety. 

11.  A  public  service  corporation  organ- 
ised for  the  purpose  of  supplying  the  in- 
habitants of  a  municipality  with  water  is 
not  justified  in  assuming  that  the  people 
it  is  to  serve  are  dishonest,  and  that  they 
will  demand  and  pay  for  a  month's  water 
supply  merely  for  the  purpose  of  entailing 
upon  the  company  the  expense  of  putting  in 

have  been  paid,  that  a  purchaser  of  the 
premises  at  sheritT's  sale  could  not  compel 
the  city  olUcers  to  restore  the  supply  of 
water  to  said  premises  until  tlie  amount  oi 
the  water  rent  due  from  the  former  occu- 

Eant  or  owner  hod  been  paid,  where  he  coula 
ave  obtained  knowledge  that  the  water 
rates  were  unpaid  by  inquiring  at  the  of- 
fice of  the  city  treasurer,  and  where  it  ap- 
peared that  notice  had  been  publicly  given 
at  the  sale  that  the  water  rates  were  dua 
and  unpaid. 

A  statute  relating  to  municipal  liens 
upon  real  estate  docs  not  deprive  the  mu- 
nicipality from  proceeding  Against  the  own- 
er or  occupant  personally,  by  discontinuing 
service  to  compel  payment  of  water  bills, 
where  a  right  to  a  lien  has  never  been  as- 
serted.    Ibid. 

Miscellaneotis. 

On  a  proceeding  by  bill  to  restrain  the 
water  company  from  cutting  off  the  water 
supply,  in  which  defendant  tiled  a  cross 
bill  for  an  accounting  for  water  alleged  to 
have  been  stolen  by  the  plaintiff  from  the 
defendant  water  company  by  means  of  a 
device  connecting  the  main  with  plaintiff's 
works  without  passing  through  the  meter, 
and  the  court  found  that  a  specified  amount 
had  been  misappropriated  by  the  plaintiff 
a  decree  requiring  plaintiff  to  pay  the  water 
company  for  the  water  so  taken,  and  to  re- 
move the  device  complained  of.  and  enioin- 
ing  the  water  company  from  cutting  off  the 
supply  so  long  as  plaintiff  complied  with 
the  rules  of  the  water  company,  was  prop- 
erly entered.  American  Conduit  Mfc.  Co. 
T.  Kensinston  Water  Co.  234  Pa.  208.  9J 
Atl.  70.  A.  I-   R. 
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laterals  and  service  coDnectioni,  Knd  thai 
they  will  thereafter  refuse  to  take  water 
and  tliereby  discommode  themselves  and  de- 
preciute  their  own  property;  and  the  courts 
will  not  base ,  decisiona  upon  such  an  as- 
sumption. 


(Norember  B,  . 


8.) 


APPLICATION  for  a  writ  of  mandamus 
to  retjuire  defendant  to  make  necessary 
coiiiiectinna  with  its  water  main  and  to  sup- 
ply plttintifl  with  water  upon  receipt  of  the, 
established  rental  rates.  Writ  granted. 

'Jhe  facts  are  stated  in  the  opinion. 

Messrs.  Reed  &  Bongliton,  tor  plain- 
tiff: 

A  regulation  that  in  ease  a  consumer  is 
in  default  his  supply  will  be  cut  off  is  rea- 
sonable and  may  be  enforced.  But  sucb 
a  regulation  cannot  be  made  the  instTument 
by  which  the  water  company  can  become  tbe 
judge  in  its  own  case,  or  shut  off  water  to 
enforce  payment  of  a  disputed  bill;  nor  by 
its  means  can  payment  be  enforced  which 
it  is  not  the  duty  of  the  consumer  to  make. 

1  Farnham,  Waters,  877." 

The  account  is  with  the  premises,  and  not 
with  the  consumer,  so  that  water  cannot  be 
refused  to  an  applicant  because  he  is  in 
arrears  for  water  furnished  him  elsewhere. 

1  Farnham,  Waters,  S80;  Dayton  v.  Quig- 
ley,  20  N.  J.  Eq.  77. 

The  consumer  could  not  legally  be  re- 
quired to  pay  for  a  portion  of  the  com- 
pany's system,  and  neither  could  the  com- 
pany legally  require  an  unreasonable  pay- 
ment in  advance,  in  order  to  secure  water 
for  domestic  purposes. 

Pocatello  Water  Co.  t.  Standley,  7  Idaho, 
laa,  Bl  Poc.  618;  Bothwell  t.  ConsumerB' 
Co.  13  Idaho,  068.  24  LJt.A.fN.S.)  48S,  02 
Pac.  633. 

Messrs.  Robert  H.  Elder  a.id  Gray  A 
KnlRht,  for  defendant: 

The  requirement  of  a  quarter's  rent  in 
advance  is  not  unreasonable- 
Harbison  X.  Knoxville  Water  Co.  — 
Tenn.  — ,  53  S.  W.  B03. 

The  right  of  a  company  to  protect  it- 
•elf  by  requiring  a  deposit  or  other  assur- 
ance that  it  will  be  paid  for  water  furnished 
is  well  ef'tablished. 

Cedar  Rnpids  Gaslight  Co.  T.  Cedar  Kap- 
ids,  144  Iowa,  42S,  ]3S  Am.  5t.  Rep.  299, 
120  N.  W.  966:  Williams  v.  Mutual  Gas 
Co.  52  Mich.  409,  50  Am.  Rep.  266,  18  N- 
W.  236, 

A  regulation  requiring  applicant  to  agree 
to  pay  a  reasonnble  charge  for  connections 
is  a  reasonable  and  proper  one,  especially 
when  tbe  commiHsion  has  fi«d  such  charge, 
f  nd  it  appears  that  the  commissioners,  in  fix- 
ing the  charge  for  such  connections,  bad  due 
regard  to  the  monthly  rate,  and  Tvrs  versa. 
40  L.R,.4,(N,S.) 


State  ex  reL  Foley  r.  Hillyard  Water  Co. 
49  Wash.  282,84  Pac.  1080;  Public  Service 
Corp.  V.  American  Lighting  Co.  07  N.  J.  Eq- 
122,  67  Atl.  4S2;  Prindiville  v.  Jackson,  7tf 
111.  337;  Jackson  v.  Ellendale,  4  N.  D,  478, 
61  N.  W.  1030;  Palmer  v.  Danville,  154  IIL 
158,  38  N.  E.  1067. 

A  company  cannot  be  compelled  to  fur- 
nish taps  free,  without  assurance  of  con- 
tinued use. 

Public  Service  Corp.  v.  American  Light- 
ing Co.  67  N.  J-  Eq.  122,  B7  AO.  482;  SUta 
ex  rel.  Foley  v.  Hillyard  Water  Co.  49 
Wash.  232,  04  Pac.  lOSQ;  San  Diego  Water 
Co.  T.  San  Diego,  118  Cat.  65S,  38  L.R.A. 
466,  62  Am.  St.  Rep.  261,  60  Pac,  633. 

A  corporation  cannot  be  required  to  uae 
its  property  for  the  benefit  of  tbe  public 
without  receiving  just  compensation  for  tbe 
servicea  rendered  by  it. 

Smyth  T.  Ames,  160  U.  B.  466,  42  L.  ed- 
Sie,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
ft  Town  Co.  V.  National  City,  174  U.  S.  T39, 
43  L.  ed.  1154,  10  Sup.  Ct.  Rep.  804;  Tram- 
mell  V.  Dinsmore.  42  C.  G.  A.  623,  102 
Fed-  TSO;  San  Diego  Land  ft  Town  Co.  T. 
Jasper,  110  Fed.  714;  Jack  v.  Williams,  118 
Fed.  827 ;  Boise  City  Irrig.  ft  Land  Co.  v. 
Clark,  66  C.  C.  A.  399,  131  Fed.  415. 

Ailsbl«,  J.,  delivered  the  opinion  of  the 

This  is  an  original  action  commenced  in 
this  court,  praying  for  tbe  issuance  of  a  writ 
of  mandate  against  the  defendant  corpora- 
tion, requiring  and  commanding  that  it  con- 
nect plaintiff's  water  pipes  with  defendant's 
water  system  in  the  city  of  Cosur  d'Alene. 
The  complaint  alleges  that  the,  plaintiff  is 
the  owner  of  a  lot  or  tract  of  land  in  Krot- 
zer's  addition  to  C<eut  d'Alene  City,  and 
that  be  has  built  a  dwelling  house  thereon, 
and  has  placed  water  pipes  therein,  extend- 
ing from  his  house  to  the  curb  line  in  Third 
street  in  front  of  his  premises.  Ho  alleges 
that  the  water  rate  for  tbe  service  be  re- 
quires and  has  demanded  is  tl.50  per  month, 
payable  in  advance,  as  fixed  tiy  the  water 
commissioners  appointed  in  conformity  with 
the  law  for  tbe  establishing  of  water  rates 
to  be  charged  by  the  defendant  company. 
He  also  alleges  that  he  tendered  the  com- 
pany at  its  office  one  month's  water  rent, 
and  demanded  that  it  make  the  connections 
and  turn  on  the  water  for  his  use:  "that 
the  company  thereupon  refused  and  declined 
to  do  so,  unless  be  would  also  pay  it  the 
sum  of  t8.60  for  making  the  tap  in  its  wa- 
ter main,  or  deposit  the  sum  of  tl5,  the 
same  to  be  refunded  when  the  tap  is  taken 
out,  less  the  actual  cost  of  labor  and  cost 
of  one  corporation  cock,  or,  in  lieu  thereof, 
that  be  should  deposit  ¥40  in  cash,  the  same 
to  be  applied  on  payment  of  water  to  be 
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med  from  said  tap;"  that  tbe  company  now 
ii,  and  has  been  for  more  than  five  years 
last  fEat,  operating  in  the  village  of  Cteur 
A'Aleae,  under  the  tenoB  of  a  franchise  of 
Hie  village  embodied  in  ordinance  No  63  of 
aid  village,  and  that  it  is  collecting  month- 
Ij  water  ratea  in  advance  for  water  (ur- 
nlihed  to  the  inhabitants  of  tbe  village; 
that  tbe  water  i&tes  have  been  eetabliBbed 
bj  a  coDunissioD  appointed  in  conformity 
vith  law,  and  which  said  commission  es- 
tablished rates  to  be  charged  on  the  14th 
daj  of  October,  1907,  and  that  the  rate  so 
eaUblisbed  that  applies  to  a  service  such  as 
plaintiff  demands  is  tl.50  per  month;  that 
tbe  defendant  company  baa  a  water  main  on 
Third  street  in  front  of  plaintiff's  property, 
ud  is  furnishing  other  consumers  along 
that  street  with  water,  for  which  it  is 
cbarfring  and  receiving  the  Bum  of  21.50  per 
moDth  in  advance;  that  the  company  baa  an 
abundant  supply  of  fresh  water  unsold,  and 
is  able  to  supply  tbe  plaintiff  with  all  the 
nter  he  demands.  Plantiff  prays  that  a 
vrit  of  mandate  issue  against  the  defend- 
ant requiring  and  compelling  it  to  make 
the  necessary  connection  with  its  water 
main,  and  supply  pl&intiS  with  water  upon 
receipt  of  the  rental  rates  as  established  by 
the  board.  An  alternative  writ  of  mandate 
*ia  issued  against  the  defendant,  and  it 
bat  answered  admitting  plaintifTs  demand, 
and  that  it  has  a  water  main  on  Third 
■treet  in  front  of  plaintiff's  house,  and  that 
it  haa  refused  to  supply  the  plaintiff  with 
*ater  unless  be  accede  to  its  requirements, 
u  set  out   in  plaintiff's   complaint. 

Defendant  has  also  pleaded  further  mat- 
ter in  defense  of  the  aotion,  in  substance, 
u  follows:  That  prior  to  the  construction 
by  plaintiff  of  the  house  for  which  he  now 
claims  a  water  supply,  plaintiff  carried  wa- 
ter from  the  faucet  at  tbe  houses  of  some 
of  defendant's  water  consumers,  for  which 
be  became  indebted  to  the  defendant  in  the 
xnx  of  928,  which  sum  the  plaintiff  has 
neglected,  failed,  and  refused  to  pay,  and 
tbst  the  defendant  refused  to  anpply  plain- 
tiff with  water  in  tbe  future  until  such  time 
u  he  paid  the  balance  due  for  water  pre- 
vionsly  supj^ied  to  him  in  the  manner  above 
mentioned.  It  also  alleges  that  plaintiff's 
property  in  not  within  the  corporate  limits 
irf  CiEur  d'Alene  City.  It  further  alleges 
that  commissioners  have  heretofore  been  ap- 
pointed in  conformity  with  the  law,  for  the 
purpose  of  filing  rates  to  be  charged  by  tbe 
dpFendant,  and  that,  in  pursuance  of  the 
power  and  authority  vested  in  them,  thev 
■net  and  fixed  and  eetablished  rates,  ami 
Ibat  the  rate  to  be  charged  for  service  such 
*s  plaintiff  demands  is  tl.50  per  month  ir 
•dvanee,  and  the  further  sum  of  18.60  for 
™»bing  "water  service  connections;"  and 
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that  the  company  has  nutde  and  establlahed 
a  rule  that,  where  demand  is  made  to  have 
water  supplied  to  a  place  that  has  not  pre- 
viously been  receiving  water,  it  requires 
that  tbe  applicant  pay  one  month's  rent  in 
advance,  and  also  tbe  aum  of  tS.60  tor  tap- 
ping its  main  and  making  connections,  or 
deposit  the  sum  of  (15,  the  same  to  be  re- 
funded when  tap  is  taken  out,  less  actual 
cost  of  labor  and  cost  of  one  corporation 
cock,  or  a  dcpoeit  of  t40  cash,  the  same  to 
apply  on  payment  of  water  used.  Defend- 
ant alleges  that  the  plaintiff  declined  and 
reluaed  to  comply  with  the  rules  and  regu- 
lations of  the  company  with  reference  to 
these  several  deposits,  with  the  exception 
of  the  Cl-60  monthly  water  rate,  and  that 
the  defendant  accordingly  declined  and  re- 
fuaed  to  make  the  connection  and  fumiah 
plaintiff  with  water.  It  ie  also  alleged 
that  the  commissioners  took  into  considera- 
tion the  payment  of  9S.50  for  making  tap 
and  service  connection  in  the  fixing  of 
monthly  water  rates.  On  motion  of  the 
plaintiff,  tbe  court  made  an  order  striking 
from  defendant's  answer  that  portion  there- 
of relating  to  the  "rate  to  be  charged  for 
making  service  connections"  as  established 
by  the  commissioners,  for  the  reason  that 
under  the  provisions  of  our  statute  (9  2839, 
Rev.  Codes)  tbe  commissionera  had  no  au- 
thority to  fix  any  rates  except  "the  ratea 
to  be  charged  for  water."  They  had  no  au- 
thority to  Ox  ratea  or  charges  for  the  con- 
struction or  alteration  of  any  part  of  tho 
defendant's  pipes  or  water  system,  and  had 
no  authority  to  establish  any  rate  for  any 
labor  or  service  or  material  or  thing  other 
than  for  the  use  of  water  to  be  supplied  by 
the  corporation.  The  court  also  sustained 
the  plaintiff's  motion  to  strike  from  the  an- 
swer all  the  allegations  with  reference  to  the 
failure  and  neglect  and  refusal  of  the  plain- 
tiff to  pay  tbe  aum  of  fZB,  balance  due  for 
water  uaed  by  tbe  plaintiff  while  reaiding  at 
a  different  place,  and  carried  by  him  from 
a  faucet  at  the  residences  of  some  of  de- 
fendant's other  consumers.  The  court  there- 
upon ordered  a  reference  to  take  testimony, 
and,  upon  the  coming  in  of  the  report  and 
the  submission  of  all  the  evidence  on  tho 
nart  of  both  plaintiff  and  defendant,  the  ease 
was  argued  by  the  respective  counsel,  and 
has  been  submitted  for  our  final  determin- 
ation. 

We  have  heretofore  held  in  Bothwell  1, 
Consumers'  Co.  13  Idaho.  568.  24  lj.TlJL 
IN.S.)  486.  02  Pac.  833,  and  Pooatello  Water 
Co.  V.  Standley,  7  Idaho.  1S5.  61  Pac.  518, 
that  tbe  mains  and  laterals  laid  within  the 
itreeti  and  alleys  are  the  proiwrty  of  the 
water  company,  and  that  tlie  franchise 
•rranted  such  company  authorizes  it  to  dig 
in    the    streeta    and    alleys,    and    use    and 
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occupy  tbBm  for  the  purpoM  of  laying  and 
maintaining  their  pipe  lines  and  delivering 
water  to  consumera.  We  discover  no  reason 
for  departing  from  the  rule  announced  in 
those  cases.  See  also  S  ^840,  Rev.  Codes. 
On  the  other  hand,  the  consumer  has  no 
rigbt  or  franchise  to  excavate  the  streets  or 
to  lay  or  maintain  pipes  therein.  Wben  he 
undertakes  to  pass  beyond  his  property  line 
with  pipes,  he  is  met  by  the  public  authori- 
ties and  the  franchise  held  by  tbe  water 
company.  He  is  in  no  position  to  acquire  a 
property  right  in  the  streets  and  alleys  by 
laying  pipes  therein.  The  water  company, 
on  the  contrary,  is  clothed  with  this  power 
and  right  and  all  the  necessary  authority 
for  creating  and  establishing  property  rights 
therein  and  the  protection  of  such  property. 
There  is  no  reason  in  saying  tbat  the  com- 
pany has  no  interest  in  laterals  it  may  lay 
in  the  streets  from  its  main  to  the  line  of 
abutting  property  owners.  These  laterals 
are  of  just  as  much  use  and  as  valuable  to 
the  company  as  its  mains,  in  proportion  to 
the  amount  of  water  to  be  delivered  through 
such  laterals  as  compared  with  that  de- 
livered through  the  main.  Tbe  only  differ- 
ence whatever  is  in  the  extent  of  the  service. 
The  capacity  of  a  main  is  ordinarily  such 
that  it  will  supply  a  large  number  of  con- 
sumers along  the  street  from  the  one  main. 
The  capacity  of  a  lateral  Is  ordinarily  such 
that  it  will  only  supply  one  or  two  consum- 
era.  The  relative  value  to  the  company  of 
the  main  and  laterals  is  measured  by  the  ex- 
tent of  the  service  from  the  two.  The  necea- 
sity,  however,  for  one,  is  just  as  great  as  for 
tbe  other.  Without  a  main  none  of  the  resi- 
dents along  a  street  can  be  supplied.  With- 
out a  lateral  the  individual  consumer  cannot 
be  supplied.  The  law  of  ownr  ]hip  is  the 
same  in  the  one  case  as  the  other,  and  the 
right  of  property  and  control  it  the  same  in 
each  instance.  Water  companies  maintain 
waterworks  for  the  purpose  of  collecting 
rates  and  tolls.  They  operate  them  for  gain. 
In  order  to  collect  tolls,  they  must  deliver 
water.  The  consumer,  on  the  other  hand, 
pays  his  money  for  service.  Unless  he  is 
served,  there  is  nothing  for  which  he  may 
be  called  upon  to  pay. 

We  are  aware  that  some  courts  have  held 
that  the  consumer  may  be  required  to  pay 
the  expenses  of  "service  connections,"  as 
it  is  sometimes  called,  or,  rather,  for  later- 
als extending  from  the  curb  line  to  the 
main.  So  far  as  we  have  been  able  to  ex- 
amine, however,  these  decisions  are  baaed 
upon  express  statutes.  There  is  a  line  of 
decisions  to  that  effect  in  Wisconsin.  The 
case  of  Gleason  v.  Waukesha  County,  103 
Wis.  225,  70  N.  W.  249.  is  a  leading  author- 
itv  on  this  point,  and  holds  that  the  expense 
of  laving  water  pipes  from  the  curb  line  to 
connect  with  the  main  may  be  properly  as- 
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sessed  againat  the  property  of  the  abutting 
owner,  but  this  is  based  upon  the  esprese 
provision  of  the  Wisconsin  statute  author- 
izing tbe  levying  of  aaaessments  against 
abutting  property  owners  for  such  purposes, 
"whenever  the  council  shall  order  the  pav- 
ing or  repaving  of  any  street  in  which  wa- 
ter, gaa  mains,  and  sewers,  or  either  of 
lliem,  shall  have  been  previously  laid  or 
constructed."  In  tbat  case  it  was  claimed 
that  the  statute  was  unconstitutional,  in 
that  it  authorized  a  taking  of  property  with- 
out due  process  of  law.  The  court  upheld 
the  statute  on  the  ground  that  the  laying 
of  the  gas  and  water  pipes  was  an  improve- 
ment to  the  property  of  tbe  abutting  owners, 
and  that  it  conferred  a  benebt  We  know  of 
no  case,  however,  that  has  held  to  such  a 
rule  in  the  absence  of  a  statute  or  ordinance 
authorizing  and  providing  for  levying  au  as- 
sessment for  such  purposes.  Counsel  for 
defendant  seem  to  place  great  reliance  on 
the  case  of  State  ex  rel.  Foley  r.  Hillyard 
Water  Co.  46  Wash.  232,  M  Pac.  1080,  but 
an  examination  of  that  case  discloses  that 
it  was  decided  on  entirely  different  grounds. 
As  we  read  and  understand  tbat  case,  the 
court  denied  Foley  relief  on  the  grounds 
of  waiver  and  estoppel  by  reason  of  bia 
previous  action  and  conduct  in  the  matter. 
The  question  involved  In  the  case  at  bar  doea 
not  seem  to  have  been  urged  or  considered 
in  that  case.  In  Haugen  v.  Albina  Light  k 
Water  Co.  21  Or.  411,  14  L.E.A.  424,  28  Pac. 
244,  in  considering  the  respective  rights  and 
duties  of  tbe  water  consumer  and  the  water 
company  with  reference  to  laying  pipes  and 
acquiring  property  rights  in  the  streets.  Jus- 
tice Lord,  speaking  for  the  Oregon  supreme 
court,  said:  "The  pipe  which  was  laid  by 
the  defendant  in  Tillamook  street  was  laid 
in  pursuance  of  the  franchise  granted  by 
the  city,  as  it  had  no  authority  to  lay  any 
other  kind  of  pipe  or  main  than  prescribed 
by  the  ordinance,  or  for  any  other  purpose 
than  conducting  water  to  supply  the  city 
and  its  inhabitants,  without  discrimination, 
to  all  persons  having  buildings  or  lots  on  the 
lines  of  their  pipes,  upon  tender  of  the 
proper  compensation.  There  is  no  claim' 
that  Hughes  snd  Frescott  had  any  rigbt  to 
dig  up  the  street,  or  to  lay  such  pipe.  It 
could  only  be  done  by  the  defendant,  so  far 
as  disclosed  by  this  record,  under  the  grant, 
in  the  mode  prescribed,  and  for  the  purposea 
already  stated." 

As  to  the  right  of  a  water  company  to 
refuse  to  supply  the  consumer  until  he  pays 
overdue  rents,  there  is  not  entire  harmony 
among  the  authorities.  1  Farnham  on  Wa- 
ters and  Water  Rights,  g  164a,  contains  the 
following  rfaumd  of  various  decisions  of  the 
courts  on  this  subject  r  "A  very  effective 
method  of  compelling  the  payment  of  water 
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rat«a  U  the  (topping  ol  farther  luppUea  un- 
til aireuB  are  paid.  There  ie  nothing  to 
EUipel  either  a.  municipalt;  or  a  water  com- 
puj  to  fumiah  water  to  one  who  will  not 
ftj  for  it,  and  a  regulation  that  in  case  a 
conramer  is  in  default  hia  aupplf  will  be 
cat  off  is  reasonable  and  may  be  enforced. 
But  such  a  reflation  cannot  be  made  the 
itutruinent  b;  which  the  water  company 
hh  become  the  Judge  in  its  own  caee,  and 
iliiit  off  water  to  enforce  payment  of 
puted  bills.  Kor  by  its  means  can  payment 
be  enforced  which  it  is  not  the  duty  ol  the 
consumer  to  make.  Nor  can  it  be  used  as  a 
DiMuis  of  collecting  bills  for  independent 
Diattcrs  not  Connected  with  the  premises  on 
sbich  the  water  is  desired."  On  one  phase 
of  the  question  the  authorities  seem  to  be 
in  entire  harmony,  and  that  is  to  the  effect 
that  a  water  company  can  make  and  en- 
force such  reasonable  rules  and  regulations 
u  are  in  harmony  with  law  and  justice,  for 
tbe  conduct  of  its  business  and  the  collection 
of  its  water  rentals.  A  regulation  requiring 
a  eoDininer  to  pay  a  month's  rent  in  ad- 
Tmoe,  or  in  default  thereof,  the   company 

■  ill  abut  off  the  water,  or  requiring  the  eon- 
miner  to  pay  at  the  end  of  the  month  the 
latea  for  the  preceding  month,  or  in  default 
Qiercof,  the  company  will  shut  off  the  water, 
ku  generally  been  held  reasonable  and  with- 
ia  the  power  of  such  public  service  corpora- 
tions, 'lacoma  Hotel  Co.  v.  Tacoma  Light 
ft  Water  Co.  3  Wash.  310,  14  LJt.A.  609, 
28  Am.  St.  Bep.  35,  ZS  Pac.  SIS;  Shepard  v. 
Milwaukee  Gaslight  Ca  8  Wis.  639,  TO  Am. 
Dm.  47B;  Harbison  t.  Knoxville  Water  Co. 
-  Tenn.  — ,  63  S.  W.  993;  Williams  v. 
Mutual  Gas  Co.  62  Mich.  499,  60  Am.  Bep. 
««,  IS  N.  W.  238;  State  ex  rel.  Latshaw 
r.  Water  &.  Light  Comrs.  105  Hinn.  4T2,  127 
Am.  SL  Rep.  681,  117  N.  W.  827;  Cedar 
Bapids  Gaslight  Co.  t.  Cedar  Bapids,  144 
Imw,  426,  138  Am.  St.  Rep.  299,  120  N.  W. 
KB.  The  rules  of  some  compaoiee  seen*  to 
nqoire  one  month's  payment  in  advance 
■hile  others  have  required  a  quarter's  pay- 
ment in  advance.  It  has  been  held,  how- 
erer,  that  »  requirement  that  a  copsiimer 
par  o[>e  year  in  advance  was  unreasonable. 
Rocfciand  Water  Co.  v.  Adams,  84  Me.  472, 
SO  .*m.  at.  Rep.  383,  24  Atl.  840.  It  has 
likewise  been  held  that,  wbere  the  water  has 
been  shut  off  from  a  consumer  on  account  of 

■  default  in  payment  of  rentals  when  due, 
bt  cannot  be  charged  the  additional  sum  of 
11  for  turning  the  water  off  and  on.  Ameri- 
«n  Waterworks  Co.  v.  State,  40  Neh.  194. 
30  I.B.A.  447,  60  Am.  St.  Kep.  810,  84  N. 
W-  711,  It  leems  to  be  quite  generally  held 
bf  the  authorities  that  such  a  company  may 
*ot  refuse  to  supply  the  water  to  a  con- 
■uwr  np<Hi  payment  of  rents  in  advance  as 
required  by  the  rnlea  and  regulations  of  the 
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company,  merely  because  he  declines  and  re- 
fuses to  pay  a  disputed  hill,  or  to  pay  past 
due  water  rents  for  some  other  and  inde- 
pendent use,  or  at  some  other  place  or  resi- 
dence, or  for  a  separate  or  distinct  transac- 
tion from  tJiat  fur  which  he  is  claiming  and 
demanding  a  vrater  supply.  Crumley  v. 
Watauga  Water  Co.  99  Tenn.  420,  41  S.  W. 
1058;  Wood  V.  Auburn,  87  Me.  287,  2»  L.ll.A. 
370,  32  Atl.  906;  American  Waterworks  Co. 
V.  State,  40  Neb.  104,  30  L.R.A.  447,  60  Am. 
St.  Bep.  010,  64  N.  W.  711.  A  public  service 
corporation  cannot  safely  be  invested  with 
a  power  and  authority  which  will  allow  it 
to  be  come  both  judge  and  jury  in  the  de- 
termination of  a  disputed  claim  due  it  from 
a  consumer.  To  do  so  would  be  dangerous 
and  investing  it  with  a  power  that  invites 
extortion,  and  is  too  liable  to  be  abused. 
As  was  very  aptly  said  by  the  supreme  court 
of  Maine  in  Wood  v.  Auburn,  87  Me.  287,  28 
L.B.A.  370,  32  Atl.  906:  "The  parties  are 
not  upon  equal  ground.  The  city  as  a  wa- 
ter company  cannot  do  as  it  will  with  its 
water.  It  owes  a  duty  to  each  consumer. 
The  consumer  once  taken  onto  the  system 
becomes  dependent  on  that  system  for  a 
prime  necessity  of  business,  comfort,  bealtli, 
and  even  life.  He  must  have  the  pure  wa- 
ter daily  and  hourly.  To  suddenly  deprive 
him  of  this  water,  in  order  to  force  bim  to 
pay  an  old  bill  claimed  to  be  unjust,  puts 
him  at  an  enormous  disadvantage.  He  can- 
not wait  for  the  water.  He  must  surrender, 
and  swallow  his  choking  sense  of  injustice. 
Such  a  power  in  a  water  company  or  munici- 
pality places  the  consumer  at  its  mercy; 
It  can  always  claim  that  some  old  bill  ie 
unpaid.  The  receipt  may  have  been  lost, 
the  collector  may  have  embezzled  the  mon- 
ey, yet  the  consumer  must  pay  it  again,  and 
perhaps  still  again.  He  cannot  resist,  lest 
he  lose  tlie  water.  ...  To  oblige  a  per- 
son to  follow  such  a  course  would  be  a  vio- 
lation of  the  fuadnmental  juristic  principle 
of  procedure.  .  ,  .  The  water  must  be 
supplied  to  the  complainant  so  long  as  he 
will  promptly  pay  current  instalments,  and 
otherwise  conform  to  the  reasonable  rules 
governing  the  supply  of  water.  The  re- 
spondent must  now  in  its  turn  resort  to  ju- 
dicial process,  if  it  desires  to  enforce  any 
further  payment."  The  foregoing  conforms 
to  Cur  idea  of  justice,  and  comports  with 
the  principles  of  fair  dealing.  Such  compa- 
nies receive  a  public  franchise  for  the  pur- 
pose of  serving  the  people  for  reasonable 
compensation,  but  they  have  no  right  to  use 
the   privileges   granted   for  the  purpose  of 
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annoying  the  water  consumer.  Courts  will 
not  tolerate  any  such  conduct  for  a  moment. 
Tn  the  case  at  bar  the  bill  the  drfenilnnt 
was  seeking  to  collect  was  for  water  alleged 
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to  bftve  been  used  by  plaintiff  while  resid- 
ing at  diUcreut  places,  and  wLeie  lie  car- 
Tted  tlie  water  Irom  tlie  reaideDces  of  otliet 
coiieumera,  aod  tlie  cUim  covers  a  period  ul 
over  two  yenra.  'lliis  claim,  if  an  oiiligatioii 
again  at  plaintiff,  was  a  wliolly  separate 
trauaactioQ,  and  must  be  collected  ia  tlie 
usual  way  in  whicb  debts  are  collectable. 
It  cannot  be  wrung  from  the  plaintiff  by 
preying  on  his  preaent  rights  and  neceasitieo 
for  OS  e»eeutial  to  life  and  health. 

It  is  argued  by  tlie  defendant  that  plain- 
tiff's property  is  not  within  the  corporate 
limits  of  Oxur  d'Alene  City,  and  this  con- 
tention grows  out  of  the  following  condi- 
tions; in  1904  the  city  couucil  pasaed  an 
ordinance,  known  as  ordinance  No.  9B,  ex- 
tending the  city  timite  so  as  to  include  Krot- 
ter's  addition,  in  which  plaintiff's  property 
ie  located.  It  appears  from  the  evidence  in 
'  tlie  case,  however,  that  there  is  intervening 
between  tlie  original  boundary  line  of  Cieur 
d'Alene  City  and  this  addition  a  atrip  of 
land  2,S63  feet  in  lengtli  by  2.g  feet  wide  at 
tlie  westerly  end  and  67  feet  wide  at  the 
eaaierly  end.  It  also  appears  that  thia  tract 
of  land  has  never  been  included  witliin  the 
corporate  limits  of  the  city,  under  any  ordi- 
nance or  resolution  of  the  city  council.  It 
is  contended  on  behalf  of  the  defendant  that 
the  action  of  the  board  in  the.  passage  of  or- 
dinance No.  99,  incorporating  the  Krotzer 
addition  within  the  city  limits,  is  void  for 
the  reason,  flrat,  that  the  city  clerk  failed  to 
file  a  copy  of  ordinance  No.  99  with  the  coun- 
ty recorder,  in  accordance  with  the  pro- 
visions of  S  3  of  an  act  approved  March  8, 
1906,  as  appears  at  page  392  of  the  1905 
Session  Laws,  and  which  provision  has  been 
incorporated  in  S  2173  of  the  Revised  Codes. 
Whether  or  not  this  failure  on  the  part  of 
the  clerk  would  defeat  the  purposes  and  ob- 
jecta  of  the  ordinance  is  a  question  that  we 
will  not  consider  here,  for  the  i-esson  that 
this  statute  wss  not  in  force  at  the  time  of 
the  passage  and  approval  of  ordinance  No. 
90.  The  ordinance  was  passed  and  ap- 
proved in  April,  1904,  whereas  the  statute 
Invoked  waa  not  approved  until  March  8, 
1905. 

It  is  next  urr^d  that,  under  the  provisions 
of  g  2172  of  the  Revised  Codes,  it  ia  only 
competent  for  city  or  village  authorities  to 
incorporate  within  municipal  boundaries  tiie 
"land  lying  contif^ous  or  adjacent"  to  the 
city,  town,  or  villagp.  It  is  contended  that 
thia  addition  was  neither  contiguous  or  ad- 
jacent to  the  city  of  CtEur  d'Alene  while 
the  strip  of  land  above  described  waa  inter- 
Tening  between  the  city  boundary  and  the 
addition  laid  out  and  platted.  Thia  conten- 
tion is  answered  by  the  provisions  of  S  9 
of  the  act  of  February  9,  1899,  with  refer- 
ence to  cittea,  towns,  and  villages,  as  ap- 
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pears  on  page  109  of  the  1899  Seuioa  Lawi. 
It  provides,  among  otiier  things,  that  land 
or  territory  laid  olf  or  subdivided  as  provid- 
lid  by  statute  ''sliall  be  regarded  and  treated 
aa  contiguoua  to  such  city  or  town,  notwitb- 
standing  aoy  stream  or  embaikkment  or  any 
strip  or  parcel  of  land  not  more  tban  200 
feet  in  width  may  he  or  lie  between  such 
land  or  territory  and  the  corporate  limits  of 
such  city  of  town."  Whether  that  provision 
of  the  statute  be  in  force  and  effect  now  is 
immaterial.  It  is  sufficient  to  soy  that  it  was 
in  force  and  effect,  at  the  time  of  the  pas- 
sage and  approval  of  ordinance  No.  S9  of 
the  city  of  Cteur  d'Alene,  and  completely 
answers  the  contention  aa  to  intervening 
territory  between  the  original  city  limit* 
and  the  Krotier  addition. 

Over  and  above  the  foregoing  answers  giv- 
en to  defendant's  contention,  there  ia  an- 
other reason  why  defendant's  position  is  not 
tenable  here.  The  ordinance  extending  the 
city  limits  ao  as  to  include  plaintiff's  prem- 
ises waa  passed  and  approved  in  April,  1901, 
and  the  city  authorities  proceeded  at  once 
to  exercise  municipal  jurisdiction  over  the 
territory,  levied  and  collected  taxes,  exer- 
cised police  Jurisdiction  over  the  new  terri- 
tory, and,  so  far  as  appears  in  thia  action, 
all  parties  acquiesced  in  the  action  of  the 
city  council,  and  proceeded  to  and  did  trans- 
act their  buainesa  upon  the  theory  and  un- 
der the  assumption  that  this  addition  waa 
within  the  corporate  limits  of  the  city.  This 
was  not  only  true  as  to  the  plaintiff  and 
CcBUr  d'Alime  City,  but  it  is  true  as  to  the 
defendant  itself.  It  appeals  afSrmatively 
from  the  record  that  the  defendant  operated 
its  water  plant  on  Third  street,  running 
through  this  addition,  upon  the  theory  that 
It  was  within  the  corporate  limits,  and 
charged  consumers  therein  the  regular  rate* 
establiahed  by  the  water  commission.  This 
ia  a  collateral  attack,  and  the  water  com* 
pany  could  not  be  permitted  at  this  lata 
date  and  in  this  manner,  to  raise  a  question 
of  so  serious  import  involving  the  jurisdic- 
tion and  authority  of  the  municipblty. 
Kuhn  V.  Port  Townaend,  12  Wash.  605,  29 
L.R.A.  446.  50  Am.  St.  Rep.  911,  41  Pac.  923; 
Clement  v.  Everest,  29  Mich.  19;  Mullikin 
V.  Bloomington,  72  Ind.  161;  Frace  v.  Taco- 
ma,  16  Wash.  69,  47  Poc.  219;  McQuillin, 
Mun.  Ord.  §  279 ;  Coler  v.  bwight  School 
Twp.  3  N.  D.  240,  28  L.R.A.  649,  66  N.  W. 
587,  689.  Defendant  invokes  the  provisions 
of  §  10  of  ordinance  No.  93,  granting  it  a 
franchise  to  operate  within  the  corporate 
limits  of  C<rur  d'Alene  City,  and  contends 
that  under  that  provision  of  tjie  ordinance 
it  cannot  be  compelled  by  mandamus  to 
supply  a  water  conaumer  on  an  ungraded 
street.  That  provision  of  tlie  ordinance  is 
as  follows:    "Said  Consumers'  Company,  its 
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r  mesigna,  ma;  extend  Baid  dis- 
tributing tjiivm  of  maiiiB,  pipes,  IsteraU, 
and  otber  facilities  along  an;  of  the  itreets 
or  allefg  of  said  village,  wbether  siicli  gtreet 
ot  alley  shall  have  been  graded  at  the  lime 
of  such  extension  or  not,  but  shall  not  be 
required  to  extend  the  same  along  an;  un- 
graded street  or  alle;."  It  appears  that 
lliird  street  in  front  of  plaintiff's  premises 
is  an  ungraded  street,  but,  whatever  might 
\h  said  with  reference  to  the  foregoing  pro- 
Tiaion  of  the  ordinance  granting  the  fran- 
chise, it  is  a  Bulliciant  answer  for  the  present 
case  to  saj  that,  notwithstanding  this  pro- 
Tjtion  o[  the  ordinance,  the  defendant  has 
Iwd  its  main  along  tbia  street.  It  is  already 
there,  and  therefore  needs  no  coercion  far 
that  purpose.  It  U  consequently  liable  to 
supply  the  inhabitants  along  the  street  who 
leader  the  established  water  rates  and  de- 

FiDalI]r,'it  is  ai^ued  that,  to  grant  a  writ 
of  mandate  in  this  case  would. amount  to  a 
confiscation  of  defendant's  property,  and  be 
in  riolatiou  of  the  14th  Amendment  to  the 
Federal  Constitution  Ibis  contention  can- 
not be  sustained.  The  reasons  are  numer- 
ous against  the  position  of  defendant.  In 
the  first  place,  the  defendant  ts  a  creature 
of  the  laws  of  this  state,  created  for  a 
speeial  purpose  of  a  public  character.  It  is 
not  permitted  like  a  private  party  to  charge 
whatever  it  pleases,  or  to  serve  those  only 
whom  it  may  choose  to  serve  It  must,  on 
the  contrary,  serve  the  inhabitants  of  the 
■umieipality  from  which  it  receives  a  fran- 
chise for  a  reasonable  uniform  compensa- 
tion, to  be  established  in  conformity  nith 
U«  (!  2S39,  Ber.  Codes)  ;  and  it  must  serve 
sll  persons  without  distinction  or  discriml- 
oation  who  pf  the  rate  established  and 
tomply  with  the  reasonable  rules  and  regu- 
lations of  the  company  (gg  1,  2,  art.  16, 
fnnRt.  Idaho;  |8  2839,  ZS40,  Kev.  Codes)- 
U'atanga  Water  Co.  v,  Wolfe,  99  Tenn,  42», 
«3  Am.  St.  Rep.  S4I,  41  S.  W.  lOeO;  Ameri- 
ran  Waterworks  Co.  v.  State,  46  Keb.  194, 
X  L.R.A.  447,  449,  SO  Am.  St.  Rep.  010, 
«  X.  W.  711 ;  Eaugen  v.  Albina  Light  ft 
Wster  Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac. 
iU:  \Iahoney  v.  American  Land  ft  Water 
Co.  2  Cal.  App.  185,  S3  Pac  267;  Olmsted  v. 
Morris  Aqueduct,  47  N.  J.  L.  311;  Rushville 
V.  Rushville,  Natural  Gas  Co.  IS  L.B.A.  321, 
sDd  note,  1S2  Ind.  S7S,  28  N.  E.  S93).  It 
was  said  by  Chancellor  Rtney  in  Long 
Branch  Commission  v.  Tiutem  Manor  Water 
Co.  70  N.  J.  Eq.  71,  82  Atl.  474,  in  speaking 
for  the  court  of  chancery  of  New  Jersey, 
that  "a  company  which  seeks  and  obtains  a 
frsMbise  to  supply  a  certain  territory  with 
witer  for  public  and  domestic  uses  is  under 
s  moral,  and  in  my  judgment  a  legal,  obli- 
ftiioa  to  furnish  a  supply  which  shall  be 
«L.RJL(N.S.) 
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equal  to  all  emergencies  which  may  be  rsa- 
sonably  anticipated,  including  unusual 
droughts  and  unusual  conflagrations,  and  to 
bear  constantly  in  mind  the  prospective  in- 
crease in  population  and  a  consequent  in- 
creased demand  for  water."  To  compel  the 
defendant  to  live  up  to  the  law  of  its  exist- 
ence can  in  no  case  amount  to  a  confiscation 
of  its  property,  and  still  in  every  instance 
wherein  it  is  compelled  by  compulsory  proc- 
ess to  do  any  given  act,  the  exercise  of  such 
judicial  power  necessarily  inyolves  either 
the  use  of  the  company's  property  or  th« 
expenditure  of  its  money.  To  abide  by  the 
law  and  discharge  its  public  duties,  how- 
ever, is  a  part  of  the  contract  it  impliedly 
enters  into  with  the  state  and  municipality 
when  it  receives  its  charter  and  franchise 
and  commences  business.  For  the  discharge 
of  these  duties  and  obligations,  it  agrees  to 
invest  money  and  acquire  property,  and  by 
that  means  aerve  the  public  indiscriminately 
for  a  reasonabia  eompensation.  When  it 
neglects  such  duty,  it  may  be  coerced  by 
judicial  process.  This  is  not  conflscation  or 
taking  property  without  due  process  of  law. 
It  is  a  procedure  almost  daily  invoked 
through  out  the  country  against  irrigation 
companies,  gas  and  light  companies,  and 
railroad  companies,  as  well  as  water  com- 
panies. There  is  nothing  new  or  novel 
about  it.  The  company  must  either  livs  np 
to  the  requirements  of  the  law,  or  when  that 
becomes  too  burdensome  it  may  go  out  of 
business;  hut  it  cannot  reap  the  benefits  of 
its  cbarter  without  assuming  the  duties 
thereof. 

In  this  case  the  ratea  have  been  estab- 
lished,  and  the  defendant  makes  no  conten- 
tion that  the  rates  are  too  low,  or  that  it 
cannot  make  a  fair  income  at  the  rates  as 
established.  It  has  never  questioned  these 
rates,  and,  in  fact,  from  the  evidence  sub- 
mitted in  the  record,  it  would  seem  that 
they  are  sufficient  to  net  the  defendant  an 
exceptionally  large  return  on  the  investment. 
Now,  those  rates  were  necessarily  eattb- 
lisbed  on  an  estimate,  among  otlier  thlnga, 
of  the  total  amount  of  investment  and  th* 
number  of  consumers  being  served  at  the 
time  the  rates  were  fixed  by  the  hoard.  It 
is  conceded  that  tS.SO  will  cover  the  total 
additional  Investment  necessary  to  be  made 
in  order  to  serve  the  plaintiff,  and  thereby 
secure  the  additional  revenue  of  $I.GO  per 
month  or  tIS  per  annnm.  This  does  not 
sound  like  confiscation  to  us.  An  income  of 
SIS  per  annum  on  an  investment  of  $8.60  is 
certainly  a  spendid  profit.  But  the  water 
company  replies  ths*  it  '"H»  no  assurance 
tliat  the  plaintiff  will  take  water  for  more- 
than  one  month.  This  argunient  leads  to  an 
inference   that   the   water   company   want* 
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While  there  can  be  no  «uch  thing  m  an 
absolute  certaintj  that  any  one  of  ite 
consumerB  will  continue  to  use  water  for  a 
whole  year,  or  that  they  mav  not  all  quit 
using  water  at  the  end  of  the  current 
month,  yet  it  would  be  a  violent  and  un- 
juatifiable  assumption  to  say  that  the  plain- 
tiff or  any  other  consuraer  will  only  use 
water  for  one  month.  The  defendant,  like 
alt  individuals  and  corporations,  must  do 
business  in  a  measure  upon  confidence  and 
the  assumption  that  the  people  with  whom 
it  IB  dealing  are  ordinarily  honest  (Harbi- 
son V.  Knoxville  Water  Co.  —  Tenn.  — ,  63 
8.  W.  903;  Cedar  Rapida  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa,  420,  138  Am.  St. 
Rep.  299,  JEO  N.  W.  906) ,  and  that  they  are 
going  to  conduct  their  business  in  their 
own  interests.  It.  ii  scarcely  likely  that  a 
man  ia  going  to  build  a  dwelling  house  on 
hia  lot  and  fit  it  up  with  water  pipes  and 
pay  for  water  for  one  month,  in  order  to 
force  a  public  aervice  corporation  to  expend 
(8 .GO  in  making  the  necessary  connections, 
and  then  depreciate  his  own  property  and 
discommode  himself  or  his  tenant  by  hav- 
ing the  water  shut  off  and  thereafter  doing 
without.  Such  an  assumption  ia  not  suffi- 
cient on  which  to  transact  business,  and  no 
individual  or  corporation  would  proceed 
upon  such  an  assumption,  and  it  ia  equally 
true  that  the  courts  are  not  going  to  ren- 
der decisions  on  any  such  assumption.  The 
common  experience  of  mankind  disproves 
such  theory,  It  ia  possible,  and  Indeed  prob- 
able, that  an  occasional  instance  will  arise 
where,  for  want  of  a  tenant  or  some  other 
sufllcient  cause,  a  proprietor  may  not  re- 
ceive water  from  the  company  regularly 
every  month,  but  auch  a  case  will  he  the 
exception,  and  wilt  by  no  means  constitute 
the  rule.  These  exceptions  will  be  no  more 
frequent  among  the  new  consumers  than 
among  the  old  patrona  of  the  company,  and 
there  can  lie  no  more  excuse  on  this  ground 
for  refusing  a  new  consumer  water  than 
there  would  tw  for  refusing  la  supply  one 
who  has  l>een  previously  receiving  water. 
The  supposition  is  that  the  rates  received 
by  the  company  are  aufUcient  upon  the 
whole  to  amply  compensate  the  company 
for  any  auch  lass  or  diminution  of  rents  as 
may  arise  from  the  exceptional  instance 
where  a  conaumer  will  cease  to  pay  regular 
monthly  water  rates.  This  objection  ia  en- 
tirely too  imaginary,  chimerical,  and  im- 
probable to  receive  serious  consideration 
from  the  hands  of  the  court,  as  a  ground 
for  denying  an  applicant  a  water  supply 
upon  the  tender  of  the  payment  of  the 
eatablialied  rate. 

It  followa  from  what  baa  l>een  said  that  a 
peremptory  writ  of  mandate  muat  isaue  com- 
maiMing  and  requiring  the  defendant  to 
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make  tbe  necessary  tap  and  connection 
with  ita  water  main,  and  to  supply  plain- 
tiff with  water  upon  receipt  of  the  monthly 
water  rate  heretofore  tendered  by  plaintiff. 
The  rule  and  regulation  of  the  water  com- 
pany requiring  the  consumer  to  pay  for  the 
laterals  and  connections  from  its  main  to 
the  street  line  of  the  conaumer'a  property 
is  unreasonable,  and  in  conflict  with  the 
statute  and  charter  and  franchise  under 
which  the  defendant  is  operating,  and  aucli 
regulation  cannot  be  upheld  by  the  court. 
The  writ  will  issue  as  prayed  for  by  plain- 
tiff, and  the  defendant  will  be  required  to 
make  return  to  the  clerk  of  this  court 
within  thirty  days  from  date  of  filing  this 
opinion,  showing  that  it  has  complied  with 
the  order  of  the  court;  and  it  is  ordered 
and  decreed  accordingly.  Costa  of  this  ac- 
tion will  be  taxed  against  the  defendant. 

enlllvan,  Ch.  3.,  and  Stewart,  J.,  oon- 


Affirmed  tiy  the  Supreme  Court  o(  tiM 
United  Statea  April  1,  1012,  224  U.  B.  148, 
66  L.  ed.  703,  32  Sup.  Ct.  Rep.  MS. 
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W.  A.  MARIN,  Appt., 
AUSTIN  0.  ENOX  et  aL,  Respta. 
(117  Minn.  428,  136  N.  W.  16.) 

HorticaKe  —  for     parcliaM     money  ^ 

priori  tf. 

1.  Where  a  mutual  agreement  is  made  be- 
tween a  vendor  in  a  contract  to  convey  land, 

the  vendee  therein,  and  a  third  party,  that 
the  vendee  is  to  obtain  money  to  pay  part 
of  the  balance  of  the  purchase  price  Irom 


Headnotes  by  Holt,  J. 


Hfote, -^  Morigage  to  secure  moneif  ad~ 
vtutced  to  purchase  property  as  a  pur- 
chase money  mortgage. 
As  to  the  right  of  one  advancing  money 

for  the   purchase   price  of  property,   to  be 

subrogated  to  vendor's  Hen,  see  note  in  37 

L.R.A.(N.S.)   1203. 


It  ia  the  general  rule,  to  which  there  ia 
little  dissent,  that  a  mortgage  on  land  exe- 
cuted by  the  purchaser  of  the  land  con- 
temporaneously with  tlie  acquirement  of 
the  legal  title  thereto  is  a  purchase  money 
mortgage,  and  entitled  to  priority  as  such 
over  all  other  claims  or  liens  arlsini; 
through  the  mortgagor;  and  this  is  true 
without  referenoe  v>  whether  the  mortgage 


W12. 


MABTM  1 


MMh  third  party,  MCuritiK'tlie  s«me  by  k 
Gut  mortgage  upon  the  luid,  and  the  vendor 
i]  to  take  a  second  mortga^  for  the 
nmunder  of  the  porchaae  price,  and  pur- 
luait  to  mch  agreement  the  deed  and  mort- 
gigea  art  executed  and  delivered,  auch  mort- 
pgts  are  lUperior  to  the  lien  of  a  judfpuent 
Dbuined  a|;aiiut  the  vendee  prior  to  the  de- 
lirer;  of  tbe  mortgagee 
Same  —  alnglo    traiiBactlon  ^  nonoon- 

lanporaneoDs  delivery. 

i.  If  anch  deed  and  mortgages  be  executed 
and  delivered  pursuant  to  such  mutual 
j^nement,  it  conatitutea  but  one  trkneac- 
tioa,  although  the  documenta  may  not  have 
ben  delivered  on  the  aame  day. 
Evidence  —  snfllcieiicr. 

3.  Tbe  evidence  examined,  and  held  to 
■utain  the  finding  tbat  tbe  mortgagea  of 
Uw  defendants  were  purchaae  money  mort- 


gages, and  entitled  to  priority  over  the  title 
acquired  by  plaintiff  tnrough  execution  sale 
on  a  judgment  obtained  against  tbe  vendee 
prior  to  the  deliver]'  of  tbe  mortgt^te*. 

(May  10,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  District  Court  for  Otter  Tail  Coun- 
ty in  favor  of  defendants  in  a  suit  to  de- 
termine adverse  claims  to  certain  i«al  es- 
tate, and  establish  a  lien  superior  to  cer- 
tain mortgages  thereon.     Affirmed. 

The   facts  are  stated   in   tbe  opinion. 

Meaara,  Clutrlea  I^ortnc  and  W.  A.  Mar- 
In  {pro  ■«),  for  appellant: 

To  secure  a  priority,  the  money  must 
have  been  loaned  with  the  express  purpose 


m  executed  to  the  vendor  or  to  a  third 

CU.— Van  Loban  Sels  v.  Bunnell,  120  Cal. 
■SO,  S3  Pac.  26fl. 

Ga.— Aehey  t.  Coleman,  92  Oa.  T4S,  19 
B.  E.  710;  Protestant  Episcopal  Church  t. 
Uwe  County,  131  Oa.  666,  lET  Am.  St 
Bcp.  £43,  63  S.  E.  130. 

ni.--Curtis  V.  Root,  SO  111.  63;  Austin 
T.  Underwood,  3T  lU.  438,  87  Am.  Dec.  254; 
Ibgee  T.  Uagee,  61  HI.  600,  99  Am.  Dec. 

Iowa. — Laidley  t.  Aikin,  80  loira,  112, 
a)  Am.  St.  Rep.  408,  46  N.  W.  3S4;  Kaiser 
T.  Lembeek,  55  Iowa,  244,  T  N.  W.  619. 

Kan.— Foater  Lumber  Co.  v.  Harlan 
County  Bank,  71  Kan.  168,  114  Am.  St. 
Sep.  470,  80  Pac  49,  0  Ann.  Gas.  44. 

Mass. — Clark  v.  Munroe,  14  Mass.  361. 

Minn. — Stewart  v.  Smith,  38  Minn,  82, 
1  Aa.  St.  Rep.  SGI,  30  N.  W.  430;  Jacoby 
•.  Crowe,  36  Minn.  93,  30  N.  W.  441. 

!I.  y.  — Jackson  ex  dem.  Beebe  v.  Austin, 
1*  Johns.  477  J  Haywood  t.  Nooney,  3  Barb. 


S.  C- 


Uoring  V.  DIckerson,  S8  I 


Obio.~-Keir  v.  Crumbaker,  40  Ohio  St.  86. 

Pi.— Albright  V.  Lafayette  Bids.  *  Sav. 
iMO.  102  Pa.  411;  Hiser  v.  Hieer,  13  Montg. 
Co.  L  Rep.  49;  Commonwealth  Title  Ina. 
»  T.  Co.  T.  Ellis,  8  Pa.  Dtot.  R.  6. 

Wis.— Jones  v,  Parker,  SI  Wis.  218,  S 
S.  W.  124. 

The  test  whether  a  mortgage  is  a  pur- 
ftiue  money  mortgage  is  not  whether  it 
"  EiMuted  to  the  vendor,  but  whether  the 
piMteda  are  to  be  used  to  apply  on  the  pur- 
tiut  price.  Commonwealth  Title  Ins.  & 
T.  Co.  V.  Ellii,  8  Pa.  Dist.  H.  6. 

1  mortgage  to  secure  the  purchase  money, 
finn  by  a  purchaser  of  land  aimultaneously 
*ith  the  conveyance  of  tbe  land  to  blm, 
4m  not  necessarily  lose  tbe  character  of 
1  Mrcbase  money  mortgage  merely  because 
tiken  in  the  name  of  a  person  other  than 
Ix  vendor,  liv  the  vendor's  procurement. 
Albriubt  V.  Lafavette  Bldg.  ft  Sav.  Asso. 
>K  Pa.  411;  Hiser  v.  Hiser,  13  Montg.  Co. 
L  Rep,  48. 
»  L.R.A.(NJ8.) 


Where  a  atatute  provides  tbat  whenever 
lands  are  sold  and  conveyed,  and  a  mort- 
gage is  given  by  the  purchaser  at  tbe  same 
time  to  secure  the  payment  of  the  purchaae 
money,  such  mortgage  shall  be  preferred  to 
any  previous  judgment  which  may  have 
been  ohtained  against  tbe  purchaser,  it  is' 
not  necessary,  in  order  to  bring  a.  contem- 
poraneously executed  mortgage  within  the 
terms  of  the  statute,  tbat  it  be  executed  to 
the  vendor.  It  is  sufficient  if  it  is  executed 
to  a  third  person  for  money  advanced  on 
the  purchase  price,  if  executed  contempo- 
raneously with  a  deed  of  the  property  to 
the  mortgagor.  Jackson  ex  dem.  Beebe  v. 
Austin,  16  Johns.  477,  followed  in  Haywood 
V.  Nooney,  3  Barb.  643. 

Tbe  claims  of  third  persons  to  have  their 
mortgages  upheld  as  purchase  money  m<^- 
gages  are  recognized  only  when  it  has  been 
made  to  appear  that  the  money  was  loaned 
to  tbe  purchaser,  and  was  used  by  the  lat- 
ter, expressly  to  pay  for  the  property.  It 
is  not  suHicient  merely   to   show  that  the 


Bunnell,  120  Cal.  680,  S3  Pac.  266. 

Wbete  a  mortgage  is  not  in  fact  given 
for  the  purchase  money  of  property,  al- 
though it  contains  a  recital  tbat  that  is 
the  purpose  of  it,  it  does  not  take  priority 
over  other  liens  made  an  equitable  charge 
on  the  land  I^  the  express  terms  of  the 
deed  of  the  property  to  the  mortgagor. 
Crombie  t.  Rosentoek,   IB  Abb.  N.  C.  31S. 

— as    applied    to    judgments    against    pur- 

A  mortgage  for  the  purahasa  money  of 
land,  where  executed  at  the  time  of  tbe 
conveyance  of  the  property,   is  entitled  to 

preference  or  priority  over  previous  judg- 
ments against  tbe  purcbaaer.  and  the  aame 
equitable  considerations  which  demand  this 
rule  also  require  that  a  third  person  who 
advances  the  purchase  money,  and  takes  a 
mortgage  from  the  purchaser  contempo- 
raneously with  a  deed  to  the  Intter  of  the 
mortg^ed  property,  shall  be  protected  ta 

'  g\c 
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and  intenUoa  th&t  it  ahauld  be  med  in 
p^ng  purcbaae  price  of  the  land. 

«T  Cyc  1)82;  Eyiter  t.  Hatheway,  60 
ni.  621,  99  Am.  Den.  637;  Jones,  Mortg. 
Otb  ed.  IHM,  9  469;  Smftll  v.  Stagg,  96  III. 
39;  Alderson  T.  Ames,  B  Md.  G2;  Stansell 
V.  Roberts,  13  Ohio,  148,  42  Am.  Dec.  193; 
Calmes  v.  McCrncken,  8  S.  C.  87;  Van 
Loben  Sela  t.  Bunnell,  120  Cal.  OSO,  63 
Pac.  266;  Cobn  t.  Hoffman,  60  Ark.  108, 
e  8.  W.  Sll;  Henisler  v.  Nickom,  38  Md. 
270;  Donovan  t.  Twiet,  106  App.  Dit.  171, 
03  N.  Y.  Supp.  900;  Nicholson  v.  Ancy,  127 
Iowa,  278,  103  N.  W.  201. 

Appellant  was  a  purcbaser  of  the  land 
at  an  execution  sale,  and,  as  Bucb,  a  bona 
fide  purchaser  without  notice. 

Bank  of  Ada  t.  Qullikson,  M  Minn.  91, 

the  same  extent  Raiser  t.  Lembeck,  66. 
Iowa,  244,  7  N.  W.  519. 

And  a  purchase  money  mortgage  executed 
contemporaneously  with  a  deed  to  the  mort- 
gagor of  the  mortgaged  premisea  excludes 
any  claim  or  lien  arising  through  him,  and 
it  is  immaterial  that  the  mortgage  was 
made  to  a  third  person,  since  the  latter  is 
entitled  to  the  same  preference  over  a,  prior 
judgment  against  the  mortgagor  as  though 
the  mortgage  had  been  executed  to  the 
vpndor  himself.  Protestant  Episcopal 
Church  V.  Lowe  County,  131  Ga.  608,  127 
Am.  St.  Hep.  243,  03  S.  E.  130. 

Where  a  purchaser  of  land,  at  the  time 
he  receives  a  conveyance  thereof,  executes 
a  mortgage  tbereon  to  a  third  person  ad- 
vancing to  the  vendor  the  purchase  money 
for  him,  the  mortgage  is  entitled  to  the 
same  preference  over  a  prior  judgment  as 
it  would  have  bsd  if  it  had  been  executed 
to  the  vendor  himself,  and  it  is  immaterial 
that  there  is  no  agreement  to  give  the  mort- 
{;iige  priority;  neither  is  it  important  that 
the  purchase  was  previously  made  by  execu- 
tory contract.  Ijiidlev  v.  Aikin.  80  Iowa, 
112,  20  Am,  St.  Rep,  406,  45  N.  W.  384. 

Where  a  deed  to  land,  although  dated 
prior  to  a  mortgage  to  a  thiv.1  person  as 
security  for  money  advanced  to  be  applied 
on  the  purchase  price,  did  not  go  into  ef- 
fect, and  was  not  actually  delivered,  until 
the  purchase  money  was  paid,  the  mort- 
gagee has  in  equity  the  right  to  a  repay- 
ment of  the  loan  out  of  the  land  or  its 
proceeds  in  preference  to  the  judgment  cred- 
itors of  the  mortgagor,  since  the  exlstenes 
of  their  judgments  when  the  legal  title 
passed  through  the  debtor  gave  them  no 
hold  upon  the  property  to  the  excltuion  of 
the  mortjcosee,  who  paid  for  the  land  and 
took  the  title  as  part  of  tbe  same  transac- 
tion. Aohey  T,  Coleman,  92  Ga,  74H,  1!> 
S.  E.  710. 

Where  the  execution  of  a  mortgage  upon 
land  to  a  third  person,  to  secure  monev 
advanced  by  the  latter  to  pay  far  the  land, 
is  practically  simultaneous  with  the  execu- 
tion of  a  deed  of  tbe  land  to  the  mortgagor, 
the  mortgage  is  a  purchase  money  mort- 
gage, and  takes  priority  over  judgment  liens 
40  L.R.A.{N.8.) 


86  N.  W.  J31i  Welles  v.  Baldwin,  28  Minn- 
408,  10  N.  W.  427;  Wilcox  v.  Leominster 
Nat.  Bank,  43  Minn.  641,  19  Am.  St.  Rep. 
269,  46  N.  W.  1130. 

Keplinger  cannot  claim  that  his  mort- 
gage is  a  prior  lien  to  the  judgment  of 
appellant,  because  it  is  for  tbe  balance  of 
the  purchase  price. 

Reilly  T.  Williams,  47  Minn.  G90,  60  N. 
W.    826. 

A  vendor's  Hen  was  not  assignable. 

Hammond  t.  Peyton,  34  Minn.  629,  27 
N.  W.  72;  Law  v.  Butler,  44  Minn.  482, 
9  L.R.A.  856,  47  N.  W.  63. 

Messrs.  Faraons  A  Brown,  for  respond- 

Xhe  mortgages  are  purchase  money  mort- 


— as  to  mortgages  executed  by  purchaser. 

A  mortgage  held  by  a  wife  upon  all  the- 
property  of  her  husband,  and  which  took 
effect  as  to  future-acquired  land  imme- 
diately upon  its  acquirement  by  the  hus- 
band, is  entitled  to  priority  over  a  mort- 
gage given  by  the  husband  at  tbe  time  be 
acquired  tbo  land,  the  proceeds  of  which  he 
used  to  pay  for  the  land.  Fontenot  v. 
Soileau,  2  La.  Ann.  774. 

In  Morlng  v.  Uickerson,  86  N.  C.  466,  in 
holding  to  be  a  purchase  money  mortgag«, 
a  mortgage  executed  to  a  third  person  cod- 
tempo raucously  with  a  deed  conveying  thr 
property  to  the  mortgagor,  the  proceeds  of 
which  were  used  in  paying  for  the  land,  and 
hence  to  take  priority  over  a  prior  dated 
mortgage  executed  by  the  purchoAer,  tli:.- 
court  said  that  it  reached  this  conclusion, 

purchase  money  of  the  land  sold  or  any 
right  of  subrogation  in  the  defendant  .  .  ■ 
to  his  lien  upon  the  land,  but  purely  anA 
simply  upon  the  ground  that  the  two  in- 
struments, being  executed  at  the  same  mo- 
ment of  time,  are  to  be  treated  as  one,  and 
construed  as  if  the  association  had  con- 
veyed tbe  land  directly  to  her,  and  had  not 
made  use  of  the  defendant  ...  as  an 
instrument  to  that  end.  If  there  had  been 
an  interval  of  time  between  the  two  traua- 
Bctions  during  which  the  title  to  the  land 
had  rested  in  .  .  .  [defendant],  then 
this  right  of  priority  would  have  been  lost 
to  her  and  attached  to  the  elder  mortgage." 
Money  advanced  to  be  used  in  buying  a 
tract  of  land,  under  a  promise  by  tbe  pur- 
chaser to  execute  the  lender  a  mortgage  for 
tbe  amount  advanced,  in  equity  constitutes 
a  lien  upon  the  land,  whether  or  not  the 
mortgage  is  executed;  and  this  lien  is  su- 
perior to  a  subsequently  executed  mortgage 
to  a  person  having  notice  of  the  facts,  and 
is  also  superior  to  any  homestead  rights  of 
the  purchaser.  Foster  Lumber  Co.  v.  Hnr~ 
Ian  County  Bank,  71  Kan.  168.  114  Am, 
St.  Hep.  470,  80  Pac  49,  «  Ann.  Cbb.  44. 
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gtgtt  and  superior  to  the  indgraeot  of  the 
plain  tiff- 

BanDing  t.  Edea,  «  Minn.  40S,  Oil.  2T0i 
Spaiti  V.  BInmer,  56  Minn.  523,  58  N.  W. 
IsS;  Feuke  t.  Hart,  71  Minn.  319,  73  N. 
W.  976;  Stewart  T.  Smith,  36  Minn.  S2, 
I  Am.  St.  Rep.  651,  30  N.  W.  430;  Jacob^ 
y.  Crowe,  38  Minn.  93,  30  N.  W.  «!; 
S«hoeh  T.  Biideall,  4B  Minn.  441,  51  N. 
W.  382;  Devlin,  Deeds,  1911  ed.  S  643a; 
Pingrey,  Real  Prop.  9  827;  Tiffany,  Real 
Prop.  p.  1314;  SuHimers  t.  Dame,  31  Gratt. 
791;  Demeter  v.  Wilcox,  115  Mo.  634,  37 
im.  St.  Rep.  422,  22  S.  W.  613;  Kaiser 
T.  I«nbeck,  56  Iowa,  244,  7  N.  W.  519. 

The  rule  that  the  deed  and  mortgage  are 
pirls  nf  one  and  the  same  traneaction  ap. 
plica  equally  in  f«TOr  of  a  third  person 

— as  to  dower  and  homestead  rights. 

A  mortgage  to  a  third  person  execnted 
br  tiie  purchaser  contemporaneously  with 
a  deed  of  the  mortgaged  land  to  the  latter 
is  a  purchase  money  mortgage,  and  as  such 
is  not  subject  to  the  dower  right  of  the 
Tife  of  the  mortgagor.  Clark  t.  Mnaroe, 
14  MaM.  351.  Neither  is  it  aubject  to  any 
komestead  right*  of  the  purchaser.  Foster 
Lnmbtr  Co.  v.  Harlan  County  Bank,  supra. 

A  mortgage  executed  to  a  third  person, 
to  lecure  money  then  advanced  on  the  pur- 
ibise  price,  where  executed  contemporane. 
oaaly  with  a  deed  to  the  mortgagor  of  the 
EortKaged  premises,  is  a  purchase  money 
mortgage,  and  hence  the  signature  of  the 
«ife  of  the  mortgaffor  is  not  necessary  to 
tin  it  validity,  and  it  is  not  subject  to  the 
Wmeatcad  rights  of  the  mortgagor  or  his 
*if&  Jones  v.  Parker,  61  Wis.  21 B,  B  N. 
W.  124. 

Where  land  is  purchased  with  the  money 
of  another,  actually  paid  to  the  vendor  by 
t!ie  lender,  none  of  it  passing;  through  the 
lisnds  of  the  purchaser,  a  mortgage  eon- 
tfmporafieouslv  executed  to  secure  the 
sioney  thus  advanced  is  a  purchase  money 
Kortcage  as  against  anv  homestead  rights 
■Austin  T.  Underwood,  37  111.  43B.  87  Am. 
Dm;  254. 

^  where,  at  the  instance  of  a  purchaser 
of  land,  TDoney  borrowed  of  a  third  person 
ii  paid  by  the  lender  directly  to  the  vendor, 
l"  sppiv  on  the  purchase  price,  the  lien  of 
ttc  lender  takes  preeedenre  over  any  home- 
■lead  rights  of  the  purchaser,  although  the 
fnnner  has  no  morlj;age  on  the  land  to  se- 
fare  the  money  he  has  advanced,  the  pur- 
tbawr  having  violated  hia  agreement  to  se- 
nre  the  Io«n  by  a  mortgage  on  the  land. 
Viffit  T.  Magee,  61  111.  600,  09  Am.  Dec. 

s;j. 

It  hat,  bowever,  tieen  held  that  a  statute 
Glaring  that  a  homestead  right  shall  not 
be  claiined  against  a  debt  due  for  the  pur- 
(hu*  money  of  land  has  reference  only  to 
■■otiey  due  from  the  purchaser  to  the  vendor, 
isd  not  to  money  advanced  the  purchaser 
•»  pay  for  the  land.  Eyster  v.  Hatheway, 
M  tU.  521,  00  Am.  Dec.  537. 


who  advances  the  pnrehaae  money,  and  at 
the  time  of  the  eoirreyance  takes  a  mort- 
gage  on  the  land  for  hia  indemnity. 

Cowardin  v.  Anderson,  78  Va.  88;  Car^ 
v.  Boyle,  53  Wis.  B74,  11  N.  W.  47;  Van 
T»ben  Sela  v.  Bunuell,  120  Cal.  S80,  53 
Pac.  2SS;  Laidley  v.  Aikin,  80  Iowa,  112, 
20  Am.  St.  Rep.  408,  45  N.  W.  384 ;  Cake'a 
Appeal,  23   Pa.   186,   62   Am.  Dec.   328. 

Holt,    J.,    delivered   the   opinion    of   the 

In  this  action,  brought  to  determine  the 
adverse  claims  to  120  acres  of  land  in  Ot- 
ter Trail  county,  the  three  defendants, 
John  W.  Thorp,  Janles  A.  Brown,  and  E. 
R.  Eeplinger,  answered,  each  cl aiming  a 
mortg^e  lien  superior  to  plaintiff's  estate 

— miscellaneous. 

Aa  between  the  lieu  of  the  vendor  for 
the  purchase  money,  and  a  mortgage  to  a 
third  person  to  secure  a  loan  to  the  mort- 
gagor of  money  paid  or  the  purchase  price, 
the  mortgage  haa  priority.  Neff  v.  Crum- 
baker,  40  Ohio  St.  85. 

A  person  advancing  money  to  pay  off  a 
purchase  money  note,  and  taking  a  deed  to 
the  land  as  security,  is  entitled  to  priority 
over  general  creditors  in  sharing  in  the 
proceeds  of  the  sale  of  the  land.  Hill  v. 
Cole,  84  Ga.  246,  10  S.  E.  739. 

A  subsequent  lien  holder  who  advances 
money  to  pay  the  balance  of  the  purchase 

Erice  due  to  the  render,  in  order  to  protect 
is  lien  as  against  other  lien  holders,  has 
the  right  of  priority  for  the  amount  thus 
advanced.     Steinkemeyer   v.    Gillespie,    82 


i  latter     .   .....    . 

the  purchase  price,  where  executed  substan- 
tially at  the  time  of  the  execution  of  a  deed 
of  the  property  to  the  mortgagor,  is  a  pur- 
chase money  mortgage,  and  does  not  re- 
quire, for  its  validity,  the  signature  of  the 
husband  of  the  mortgagor.  Wheadon  v. 
Mead,  72  Minn.  372,  75  N.  W.  598.  And 
as  to  such  a  mortgage,  when  a  husband  is 
the  purchaeer,  the  signature  of  his  wife  is 
not  necessary  to  its  validity.  Jones  v.  Par- 
ker, 61  Wis.  218,  8  N.  W.  124. 

Where  mortgage  is  subsequent  to  deed. 

A  mortgage  executed  to  a  third  person 
subsequently  to  a  conveyance  of  the  legal 
title  to  the  property  to  the  mortgagor  is 
nevertheless  a  purchase  money  mortgage, 
where  the  two  conveyances  are  in  fact  a 
part  of  the  same  transaction,  or  where  the 
mortgage  is  executed  in  accordance  with  an 
agreement  entered  into  at  the  time  the 
mortgagor  acquired  the  legal  title. 

In  Stewart  v.  Smith,  36  Minn.  82,  1  Am. 
St.  Rep.  851,  30  N.  W.  430,  in  holding  it  to 
be  unnecessary  that  a  mortgage  advanced 
for  purchase  money  should  be  executed  con- 
temporaneously with  the  deed  conveying  the 
mortgaged  property  to  the  mortgagor,  it   ' 
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Mat, 


in  the  premiuB.  The  trial  rcEQlted  in 
Hndingfl  that  plaintifT  was  the  owner,  sub- 
ject lo  the  liens  the  defendant!  ssaerted. 
From  the  judgment  entered  upon  these 
flndings,  this  appeal   is  taken. 

On  December  18,  1902,  the  defendant 
Keplinger  nu  tfae  owner  of  the  land,  and 
on  that  day  gave  defendant  Austin  C. 
Knox  a  contract  agreeing  to  convey  for 
(3,200.  Knox  went  into  poaaesiion  and 
made  certain  payments,  but  not  as  agreed, 
and  prior  to  December,  1907,  be  removed 
from  the  state.  On  April  21,  1908,  |2,- 
116.40  wss  due  and  unpaid  on  the  contract. 

court  reasoned:  "The  rule,  a«  generally 
stated  in  the  books,  is  that,  to  give  a,  pur- 
chase money  mortgage  this  precedence,  it 
must  have  been  executed  simultaneoualy,  or 
at  the  same  time,  with  the  deed  of  pur- 
chase. Some  ground  for  a  narrow  and 
literal  conBtructioa  of  this  language  is  lur- 
niahed  by  the  fact  that  the  reason  usually 
assigned  for  the  doctrine  is  the  technical 
one  of  the  meie  tr.uiaitory  seisin  of  the 
mortgagor,  rather  than  the  superior  equity 
which  the  mortgagee  has  to  be  paid  the  pur- 
chase money  of  the  land  before  it  shall  be 
subjected  to  other  claims  against  the  pur- 
chaser. But  it  is  evident,  both  upon  prin- 
ciple and  authority  that  what  is  meant  by 
this  statement  of  the  rule  is  not  that  the 
two  acts — the  execution  of  the  deed  of  pur- 
chase and  the  execution  of  the  mortgage — 
should  be  literally  simultaneous.  This 
would  be  almost  an  impossibility.  Some 
lapse  of  time  must  necessarily  intervene  be- 
tween the  two  acts.  An  examination  of  the 
caaes  will  sliow  that  the  real  test  is  not 
whether  the  deed  and  mortgage  were  in 
fact  executed  at  the  same  instant,  or  even 
OD  the  same  day,  but  whether  they  were 
parts  of  one  continuous  transaction,  and  so 
intended  to  be,  so  that  the  two  instruments 
should  be  given  contemporaneous  operation 
in  order  to  promote  the  int«nt  of  the  par- 
ties." 

A  mortgage  is  a  purchase  money  mort- 
gage, although  not  executed  contemporane- 
ously with  a  deed  of  tlie  mortgaged  proper- 
ty to  the  mortgagor,  where  the  mortgage 
is  subsequently  executed  in  pursuance  of  an 
agreement  between  the  parties  at  the  time 
the  execution  of  the  deed,  for  the  advance- 
ment of  money  on  the  purchase  price  and 
the  execution  of  a  mortgage  to  secure  the 
same.  Mabin  v.  Knox.  It  is  none  the  less 
a  purchase  money  mortgage  or  deed  of 
trust,  although  executed  to  a  third  person 
■ometime  subeequently  to  a  conveyance  of 
the  mortgaged  property  to  the  mortgagor, 
where  in  the  conveyance  a  deed  of  trust  is 
contracted  for.  Wheattev  v.  Calhoun,  12 
Uigb,  264,  37  Am.  Dec.  654. 

So,  a  mortgage  given  to  secure  money  to 
be  applied  on  the  purchase  price  of  land, 
although  given  after  the  execution  of  a  deed 
of  the  property  mortgaged,  the  mortgagee 
paying  the  money  to  a  third  person  with 
whom  the  deed  had  been  deposited  in  escrow 
until  the  pavment  of  the  purchase  price,  and 
40  L.R.A.(N.8.) 


Keplinger,  at  this  time  residing  on  the  Fa- 
etfie  coast,  was  in  need  of  the  money,  and 
urged  Knox  to  dose  up  the  deal.  Finally, 
through  agents  and  friends,  an  agreement 
was  made  whereby  Knox,  upon  receiving 
the  deed  to  the  land,  was  to  give  a  first 
mortgage  thereon  to  raise  $1,600  to  pay 
Keplinger  upon  the  amount  due  for  the 
purchase  price,  and  give  a  second  mortgage 
for  9616.40  to  Keplinger,  to  secure  the 
balance  thereof.  The  defendant  Thorp, 
through  his  agent,  defendant  Brown,  agreed 
to  take  the  first  mortgage  for  tl,G00,  due 
in   ten   years,    with   7i   per   cent   interest: 

securing  the  deed  and  delivering  it  to  the 
mortgagor,  is  nevertheless  a  purcnase  money 
mortgage,  and  takes  precedence  over  liens 
for  material,  although  the  material  was 
on  the  property  at  the  time  the  mortgage 
was  executed.  Birmingham  Bldg.  ft  L.  Aaso. 
V.  Boggs,  lie  Ala.  S87,  67  Am.  St.  Bep.  147. 
22  So.  852. 

A  mortgage  given  sometime  after  the  ex- 
ecution of  a  d^  conveying  the  land  to  the 
mortgagor  is  a  purchase  money  mortgage, 
where  executed  to  secure  the  payment  of  a 
note  given  for  a  portion  of  the  purchase 
price  of  the  land  at  the  time  of  the  original 
transaction.  Reynolds  v.  Morse,  52  Iowa, 
155,  2  N.  W.  1070. 

But  even  though  a  mortgage  contains  a 
recital  that  it  is  given  to  secure  the  ad- 
vancement by  the  mortgagee  of  the  balance 
due  on  the  purchase  price  tor  the  mortgaged 
property,  it  does  not  take  priority  over  a 
previously  executed  mortgage  on  the  same 
property  by  the  mortgagor,  although  the 
iatter  mortage  was  given  to  secure  an  or- 
dinary debt.  Houston  v.  Houston,  07  Ind. 
276. 

The  mere  fact  that  the  proceeds  of  a 
mortgage  were  used  to  pay  off  an  existing 
purchase  money  mortgage,  gives  to  the  mort- 
gsgee  no  right  of  priority  on  the  theory 
that  his  mortgage  is  also  a  purchase  mODpy 
mortgage.  Gashe  v.  Ohio  Lumber  Co.  6 
Ohio  S.  &  C.  P.  Dec.  130. 

And  mechanics'  liens  for  material  fur- 
nished and  work  performed  upon  property 
prior  to  the  execution  of  a  mortgage  there- 
on to  secure  money  loaned  to  pay  upon  the 
purchase  price  take  priority  over  the  mort- 
gage. Mutual  Aid  Bldg.  ft  L.  Co.  v.  Oashe, 
18  Ohio  C.  G.  681,  6  Ohio  C.  D.  779. 

A  person  loaning  money  to  be  used  in 
paying  for  land  theretofore  purchased  is  not 
a  surety  for  the  purchaser,  or  under  any  obli- 
gation to  pay  the  debt  created  in  purchas- 
ing the  land,  and  hence  is  not  entitled  to 
priority  over  a  judgment  Hen  against. the 
purchaser  existing  prior  to  the  date  of  the 
mortgage,  there  being  no  assignment  of  the 
deed  to  the  mortgagee,  and  no  circumstances 
connected  with  the  transaction  manifesting 
any  intention  to  keep  the  lien  of  the  vendor 
alive  for  his  protection,  but  the  agreement 
being  merely  that  the  mortgagee  should  rely 
upon  the  mortgage  as  his  seourity,  the  trans- 
action amounting  therefore  simply  to  a  loan 
of  money  to  tin  mortgagor  upon  an  agreed 
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bot,  siiice  Brown  was  to  rMeive  from  Thorp 
for  Uie  Mrriee*  rendered  all  of  the  intereat 
•bore  B  per  cent,  the  #1,500  mortgage  was 
made  to  draw  out;  6  per  cent  interest  an- 
oDkll;,  aod  a  separate  mortgage  made  to 
Brawn  t«  secure  the  1{  per  cent  intereat. 
Alao  a  mortgage  for  $614.40  was  made  to 
Keplinger.  The  deed  from  Keplinger  to 
Knos  \raa  dated  Januar;  13>  ldl>B.  The 
mortgages  to  Thorp  and  Brown  were  dated 
April  11.  1908.  and  that  to  Keplinger  dated  j 
April  El,  1908.  The  Thorp  mortgage  was 
filed  for  r«cord  April  23,  1908,  the  Brown 
mortgage  May  1,  1908,  at  4  P.  M.,  the  deed  I 


to  Knox  May  1,  IMS,  at  4:40  p.  u.,  and  the 
Keplinger  mortgage  May  7,  190B-  The  tea- 
timony  shows  that  Mr.  Balcer,  Keplingcr'a 
lucent,  did  not  deliTer  tbe  deed  until  he 
received  the  mortgage  from  Koox  for  the 
balance  of  the  purchase  price.  Plaintiff 
obtained  title  to  the  property  upon  an  exe- 
cution sale,  under  a  judgment  rendered  and 
docketed  in  the  district  court  of  said  coun- 
ty, in  hia  favor  and  against  the  defendant 
AuHtin  C.  Knox,  May  ^4,  1907,  tor  f210.08. 
Ever  since  the  decision  of  Banning  v. 
£des,  0  Minn.  402,  Gil.  270,  it  has  been 
the  law  in  this  state  that  a  purchase  mon- 


««curity.     Coho  v.  Hoffman,  50  Ark.  108,  6 
S.  W.  511. 

So,  the  fact  that  a  purchase  money  loan 
waa  paid  out  of  the  proceeds  of  a  mortgage 
on  the  property  purchased  does  not  give  to 
tbe  mortgage  a  priority  of  lien  over  prior 
meebanics'  liens.  Thomas  v.  Hoge,  58  Kan. 
ItJO.   48  Poc.  844. 

Where  a  deed  to  land  waa  executed  one 
day  prior  to  a  trustee  deed  given  by  the 
grantee  to  secure  a  third  person  for  money 
loaned  to  pay  a  portion  of  the  purchase 
price,  and  ttie  two  are  separate  and  dis- 
tinct acts,  and  there  is  no  testimony  from 
which  it  can  be  presumed  that  the  vendor, 
the  purchaser,  and  tbe  holder  of  the  trust 
deed  intended  to  have  the  two  transactioni 
bear  any  relation  to  each  other,  the  deed 
of  trust  will  not  be  regarded  as  a  purchase 
money  mortgage,  as  against  a  person  in 
poosession  of  a  portion  of  the  land  at  the 
time  of  the  execution  of  the  mortgage,  and 
who  waa  a  btma  fide  purchaser  from  tbe 
mortgagor  of  such  portion  of  the  land. 
SniKll  T.  Stagg,  95  111.  39. 

A  mortgage  executed  sometime  after  the 
mortgagor  acquired  title  to  the  property 
mortgaged,  although  exeeuted  to  secure  the 
pajment  of  money  loaned  to  pay  tbe  balance 
of  tbe  purchase  money,  is  not  a  purchase 
■Doaey  mortgage,  and  as  such  entitled  to  pri- 
ority over  a  judgment  lien  against  the  mort- 
gagor, although  tbe  mortgagee  actually  paid 
tbe  money  directly  to  the  vendor.  Oilman 
T.  IMngeman,  49   Iowa,  30S. 

A  mortgage  executed  three  days  after  the 
BKtr^agor  acquired  the  property  is  not  a 
pnrebaae  money  mortgage,  within  the  terms 
of  m.  statute  giving  such  mortgages  a  priori- 
ty, Although  tite  proceeds  were  actually  used 
to  pay  for  Uie  land  mortgaged,  the  mortgage 
itself  containing  no  recital  of  that  fact; 
■nd  hence  judgments  existing  against  the 
purchaser  at  the  time  he  obtaLned  the  title 
to  tb«  proper^  take  priority  over  the 
mortgage.  Heuisler  v.  Nlckum,  38  Md.  270. 
As  between  mortgage  to  vendor  and  simul- 
r  prior  mortgage  to  third  per- 


As  between  the  vendor  who  takes  a  mort- 


tbe  property,  and  a  person  advancing  to  the 
porchaser  money  accepted  on  the  purchase 
pri«e^  and  taking  a  mortgage  on  the  land  as 
«  L.R_A.(NJ3.| 


security  therefor,  the  former  has  priority, 
although  the  latter  mortgage  was  executed 
and  registered  first.  McMillan  v.  Munro,  25 
Ont.  App.  Rep.  288;  Trueadale  v.  Brennen, 
153  Mo.  600,  65  S.  W.  147;  Turk  v.  funk, 
68  Mo.  18,  30  Am.  Rep.  771 ;  Brasted  v.  Sut- 
ton, 2Q  X.  J.  Eq.  513;  Protection  Bldg.  & 
L.  .^BO.  V.  Knowlea,  54  N.  J.  Eq.  519,  34 
AU.  1083;  Protection  Bldg.  ft  L.  Asso.  v. 
Chiekering,  65  N.  J.  Eq.  822,  41  Atl.  1115: 
Boies  V.  Benham,  127  N.  ¥.  S20,  14  L.R.A. 
65,  28  N.  B.  667;  Frazier  v.  Center,  1 
M'Cord,  Eq,  270. 

A  purchase  money  mortgage  executed  to 
a  third  person  prior  to  the  actual  acquire- 
ment by  the  mortgagor  of  a  legal  title  to  the 
land,  although  at  tlie  time  of  the  mortgage 
he  was  in  poasessioo  thereof,  does  not  take 
priority  over  a  subsequent  deed  of  the  prop- 
erty from  tbe  mortgagor  to  a  third  person 
having  no  notice  of  the  mortgage.  Donovan 
».  TwUt,  106  App.  Div.  171,  93  N.  Y.  Supp. 
990. 

Where  a  purchaser  of  land  borrowed  tbe 
amount  of  a  oash  payment  from  a  third  per- 
son, giving  the  latter  a  mortgage  on  the 
land  to  secure  the  money  advanced,  which 
was  executed  prior  to  the  execution  to  the 
purchaser  of  a  deed  to  the  land,  the  mort- 
gage does  not  take  priority  over  a  mort- 
gage executed  to  the  vendor  contenpora- 
neoualy  with  tbe  execution  of  the  deed  to 
secure  the  balance  of  the  purchase  raoney, 
although  the  latter  mortgage  was  recorded 
subeequently  to  the  former.  Brower  v. 
Witmeyer,  121   Ind.  83,  22  N.  E,  975. 

But  it  has  been  held  tha^  although  a 
person  may  have  hod  a  vendor's  lien  upon 
the  land,  which  he  surrendered  when  tak- 
ing a  mortgage  thereon,  neverUieless  as  to 
another  mortgage  upon  the  land  of  the  same 
date  be  has  no  advantage  from  the  fact  that 
his  mortgage  was  given  to  secure  the  pur- 
chase money.  Koevenig  r.  Sohmitz,  71 
Iowa,   176,  32  N.  W.   320. 

Where  by  agreement  between  the  vendor, 
"""  — '--    and  a  third  person,  tbe  latter 


lis  mortgage  is  to  have  priority  < 
mortgage  thereafter  executed  to  the  vendor  - 
for  the  balance  of  the  purchase  money,  the 
mortgage  of  the  latter  will  be  subject  to  the 
Urst  mortgage,  according  to  the  terms  of 
the  agreement.  Hopler  v.  Cutler,  —  N.  J. 
"-    — ,  34  Atl.  746.  A.  O.  a.|  , 
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ey  inortgkge  haa  priority  over  &  previoiiily 
docketed  judgment  Bgainit  the  mortgagor. 
Hence  plaintiff's  ownership  muet  neces- 
B&ri1y  be  subject  to  Ksplinger's  mortgage 
for  IS16.40,  unlets  tbe  Utter  lost  bis  right 
by  permitting  the  other  two  mortgages,  if 
they  be  not  also  purchase  money  mort- 
gages, to  obtain  priority  over  bis.  Reilly 
T.  Williams,  47  Minn.  690,  60  N.  W.  826. 
Tbe  defendants  Thorp  and  Brown  insist 
that  their  mortgagea  are  purchuH  money 
mortgages.  If  this  be  true,  the  judgtnent 
is  right.  It  is  also  the  settled  law  in  this 
state  that  a  person  other  than  the  vendor 
may  obtain  a  purchase  money  mortgage, 
so  called,  thereby  acquiring  the  same  equi- 
ties as  would  the  vendor,  had  be  taken 
the  mortgage.  Jones  v.  Tainter,  16  Minn. 
618,  Oil.  isa;  Stewart  v.  Smith,  38  Minn. 
82,  1  Am.  St.  Rep.  S61,  30  N.  W.  430.  See 
also  Corey  v.  Boyle,  B3  Wis.  574,  11  N.  W. 
47;  Cowardin  v.  Anderson,  78  Va.  88;  Kais- 
er T.  Lembeck,  6S  Iowa,  244,  7  N.  W.  610. 
Therefore  the  only  question  here  is:  Does 
the  evidence  auatain  the  court's  linding  that 
these  mortgages  to  Thorp  and  Brown  were 
such  that  they  may  be  considered  in  a 
l^al  aenae  purchase  money  mortgagesT 
The  erfdence  is  clear  that  every  dollar  ob- 
tained by  means  of  these  mortgages,  name- 
ly, tI,GO0,  was  paid  to  Kcplinger  upon  the 
purchase  price,  and  that  the  deed  to  Knox 
was  not  delivered  until  this  money  was 
turned  over.  Tbe  court  had  also  ample 
warrant  for  finding  that  it  was  agreed  be- 
tween all  the  parties  concerned  that  ths  de- 
livery of  the  deed  was  to  be  part  of  the 
transaction  of  executing  all  three  mort- 
gages as  purchase  money  mortgages,  to 
take  precedence  among  themselves  as  there- 
in agreed.  Tbe  only  doubt  that  might  be 
entertained  as  to  the  ooireetness  of  the 
disposition  of  tbe  case-  by  the  lower  court 
arises  from  tbe  Brown  mortgage.  But  this 
vanishes  when  the  situation  and  agreement 
of  the  parties  are  considered.  The  loan 
agreed  to  be  made  by  Thorp  through  Brown 
iraa  for  $1,600,  payable  ten  years  from  date, 
with  TJ  per  cent  interest  per  annuttt.  Thorp 
resided  in  New  York,  his  agent  In  Minne- 
sota. Between  them  there  was  an  under- 
standing that  Brown  should  receive  for  bis 
services  part  of  tbe  agreed  interest  as  it 
was  paid  in.  To  carry  out  this  agreement, 
the  two  mortgages  were  mode;  that  one 
of  Mr.  Brown  being  very  brief,  conditioned 
to  be  void  if  C22.o0  was  paid  on  April  11th 
annually  for  ten  years,  this  being  the  same 
date  OS  tbe  6  per  cent  interest  stipulated 
in  tbe  Thorp  mortgage  became  due.  In 
reality,  the  two  constitute  but  one  mort- 
gage, securing  tbe  $1,600  borrowed  and 
nsed  to  pay  for  the  land,  and  the  agreed 
40  L.R.A.(N.8.) 


interest  thereon,  namely,  7}  per  cent  per 

Plaintiff  alio  claims  that,  sinee  the  deed 
and  the  mortgages  were  not  executed  sim- 
ultaneously, tbe  mortgages  may  not  be  re- 
garded as  purchase  money  mortgages.  It 
is  true  that  tbe  Thorp  mortgage  was  re- 
corded before  the  Keplinger  mortgage  was 
acknowledged,  and  hence  must  have  been 
delivered  before.  But  we  must  consider 
the  situation  of  the  parties  and  their 
agents.  Each  one  of  the  four  parties  to 
the  transaction  resided  in  a  state  where 
none  of  the  others  were.  Their  agenta  were 
not  in  the  same  town.  Under  these  cir- 
cumstances, a  few  days'  difference  in  the 
delivery  of  the  instruments  that  completed 
the  one  transaction  is  not  significant. 
Stewart  v.  Smith,  36  Minn.  82,  I  Am.  St. 
Rep.  681,  30  N.  W.  430;  Demeter  v.  Wil- 
cox, 116  Mo.  634,  37  Am.  St.  Rap.  422,  22 
S.  W.  813. 

Plaintiff  earnestly  contends  that,  because 
the  contract  for  purchase  of  the  land  was 
made  in  1902,  there  conid  be  no  agreement 
to  take  back  a  purchase  money  mortgage 
in  IS08;  the  written  contract  containing 
no  provision  for  a  mortgage.  We  faS  to 
see  the  force  of  this  position.  In  Laidley 
V.  Aikin,  80  Iowa,  ]12,  20  Am.  St  Rep. 
408,  4fi  N.  W.  384,  tbe  contract  to  convey 
had  been  given  three  years  before  the  pur- 
chase money  mortgage  was  made.  Knox 
had  failed  to  make  the  payments  stipulated 
in  the  contract,  and  Keplinger,  by  giving 
the  thirty- day  notice  required,  was  In  a 
position  to  terminate  all  rigbts  under  the 
contract  In  this  situation,  had  Keplin- 
ger given  a  deed  upon  receiving  back  « 
mortgage  from  Knox  for  the  amount  due 
and  unpaid,  could  it  for  a  moment  be 
claimed  that  the  mortgage  was  not  entitled 
to  be  considered  as  a  purchase  money  mort- 
gage! When  plaintiff  obtained  his  judg- 
ment, it  did  not  become  a  lien  on  the  un- 
paid amount  of  the  purchase  price,  and  he 
should  not  be  heard  to  object  to  whatever 
agreement  the  parties  mutually  agreed  up- 
on to  secure  the  same,  as  long  as  the 
equity  of  Knox  in  the  land  was  not  di- 
minislied. 

We  conclude,  from  the  examination  of 
the  testimony  and  admitted  facts,  that  the 
court  was  fully  warranted  in  finding  that, 
at  the  time  the  mortgages  were  delivered. 
$2,118.40  was  due  Keplinger  upon  the  pur- 
chase price  of  the  land;  that  the  execution 
and  delivery  of  the  deed  by  Keplinger  to 
Knox,  and  the  mortgages  from  the  latter 
to  Thorp,  Brown,  and  Keplinger,  together 
with  the  payment  to  Keplinger  of  the  pro- 
ceeds of  the  $1,600  loan  upon  the  unpaid 
purchase  price  of  the  land,  constituted  but 
one  transaction;  that  the  intent  and  agree- 
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ment  of  aJI  ikid  partiM  wmm  tlut  th«  title 
to  tbe  loud  should  Teat  in  Knox,  siibjeet 
to  the  piircha««  money  mortgage  lieiu  of 
njd  three  mortgagee;  and  hence  that  said 
three  mortgkgea  in  fact  do  represent  and 
■ecure  the  payment  of  the  purchase  price 
of  tbe  land,  and  no  other  amount  irhatao- 

The  anthoritiea  relied  on  by  appellant 
(Sieholaon  v.  Aney,  127  Iowa,  278,  103  N. 
W.  201;  Van  Loben  Sels  t.  Bunnell,  120 
Cal.  880,  63  Pae.  £66;  Small  v.  Sta^,  95 
HL  39)  are  not  applicable,  because  either 
it  wae  alKtwit  that  tbe  money  was  a  mere 
lean,  with  no  agreement  between  the  ven- 
dor, Tendee,  and  mortgagor  that  the  mort- 
gage should  be  a  pnrcbaae  mooej  mortgage, 
m  elM  no  agreement  to  so  consider  the 
mortgage  between  theae  Interested  parties 
was  proven.  The  eases  of  Btansell  *.  Kob- 
cria,  13  Ohio,  14S,  42  Am.  Dec.  193,  and 
Heoisler  v.  Nickom,  38  Md.  278,  were  de- 
cided upon  tbe  effect  given  to  the  reoording 
statutes  of  thoee  states. 
Judgment  affirmed. 
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nonreeldent    menfliaiit    — 

agent  —  nnlformltr. 

A  municipal  corporation  eaunot  be  an- 
thoriied  to  exact  a  license  tax  from  agents 
weking  orders  for  merchants  located  in  oth- 


er towns  and  states,  which  Is  not  Imposed 
upon  tbe  agents  of  local  merchants,  under  a 
Constitution  which  autfaorizes  the  taxing  of 
trades,  but  which  has  been  held  to  require 
them  to  be  taxed  uniformly. 

(March   6,   1912.) 

APPEAL  by  the  State  fnun  ft  judgment 
of    the    Superior    Court   for    Carteret 
County  whieh  reversed  a  judgment  of  tbe 
Mayor's  Court  of  Morehead  City  convicting 
defendant   of    violating    a   municipal    ordi- 
nance forbidding  the   solicitation  of  orders 
without  a  license.     Affirmed. 
The  facts  are  stated  in  the  opinion, 
Messrs.  T.  N,  Bickett,  Attorney  General, 
and    T.    H.    CtUvert,    Assistant   Attorney 
General,   for   the   State, 
No  counsel  for  defendant. 

Walker,  Jq  delivered  tbs  opinion  of  tiie 

The  defendant  was  convicted  in  the  may- 
or's court  of  Morehead  City  for  the  viola- 
tion of  an  ordinance  of  the  town  which  re- 
quired "every  person,  firm,  or  corporation 
in  the  state,  soliciting  or  taking  orders 
for  goods  at  retail,  to  be  delivered  in  the 
town  by  nonresident  merchants,  firms,  or 
corporations  resident  in  the  state,  to  pay  a 
tax  of  810  per  day  or  830  per  year."  De- 
fendant appealed  to  the  superior  court,  in 
which  a  special  verdict  was  returned  by 
the  jury  finding  that  the  defendant  repre- 
sented one  A.  A.  Joseph,  a  merchant  tailor 
or  clothier  of  Ooldsboro,  North  Carolina, 
and  solicited  and  received  orders  in  said 
town  of  Morehead  City  for  tailor-made 
clothes,  to  be  delivered  to  customers  there, 
without  having  paid  tb*  tax  imposed  by 


Sate.  —  Dtaorhntnatlon  against  nonrest- 
dents,  by  gtatute  or  muntotpaf  ordi- 
nance ttnpvaing  Ifoeiue  or  oooupatton 


The  scope  of  this  note  is  exclusive  of  the 
question  as  to  when  a  statute  or  ordinance 
which  discriminates  against  nonresidents 
amounts  to  an  unlawful  regulation  of  in- 
terstate commerce.  The  oepeot  of  this  ques- 
tion which  is  most  commonly  presented  has 
slieadv  been  treated  in  a  note  to  State  v. 
Bayer,'  19  L.R.A.(N.B.)  2BT,  entitled  "Li- 
cense or  occupation  tax  on  hawkers  and 
peddlers,  and  persons  engaged  in  Boliciting 
orders  l^  sample  or  otherwise,  as  a  viola- 
tion of  the  commerce  clause,"  and  its  con- 
tinuation in  28  LJl.A.(N.S.)  266. 

Nor  does  its  scope  require  the  inclusion  of 
eases  involving  statutes  or  ordinances  relat- 
tsp  to  sales  and  d i scrim  in  ating  apfainit 
property  because  of  its  extraterritorial  ori- 
lin,ineb  as  Vines  v.  State.  S7  Ala.  73;  Ex 
parte  Frank,  62  Cal.  BOB,  2S  Am.  Rep.  642; 
weaver  ▼.  State.  SS  Qo.  630,  15  S.  E.  840; 
Atlanta  r.  Jacolw,  126  G)a.  623,  64  8.  E. 
40L.R.A.(N.S.) 


634;  State  v.  Furbush,  72  Ms.  493;  and  Sips 
V.  Murphy,  40  Ohio  St.  638,  17  LJLA.  184, 
31  N.  E.  884. 

Neither  does  it  include  esses  in  which  the 
enactment  in  question  was  attacked  as  dis- 
criminating in  favor  of  n  on  res  i  dents,  of 
which  Ft.  Smith  v.  Scruggs,  70  Ark.  549, 
68  L.R.A.  021,  01  Am.  St.  Rep.  100,  69  S. 
W.  679;  People  v.  Schreiber,  260  111.  315, 
95  N.  E.  18B;  and  State  v.  Hoyt,  71  Vt.  69, 
42  Atl.  973,  are  instances;  nor  eases  in 
which  the  alleged  discrimination  was  be- 
tween different  classes  of  citizens;  but  it 
is  intended  to  present  only  those  decisions 
which  involve  tne  question  of  tbe  right  Lb 
discriminate   against    nonresidents,    or    the 

Suestion  whether  a  particular  statute  or  or- 
inance  does  so  discriminate. 
It  is  desired  to  make  special  mention  of 
certain  cases  as  deemed  not  to  fall  within 
the  scope  of  this  note,  which  turn  rather 
on  the  want  of  power  on  the  part  of  the 
municipality  to  tax  an  occupation  not  whol- 
ly carried  on  within  its  limits,  than  on  a 
want  of  power  to  enact  a  discriminatory 
ordinance.  These  are  Com.  v.  Stedder,  2  Gush. 
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the  ordinuice.  Upon  this  finding,  the  court 
held  the  ordinance  to  be  invalid,  directed 
m,  verdict  to  be  entered  accordingly,  and  dia- 
charged  defendant,  and  the  state  appealed. 
The  Constitution  (article  5,  g  3)  author- 
iZM  the  legislature  to  tax  trndes,  profea- 
■iona,  f ranch iees,  and  iocomeB,  provided 
that  DO  income  shall  be  taxed  when  the 
property  Irom  which  it  ia  derived  is  taxed. 
In  accordance  with  thia  article,  the  legiala- 
ture,  by  Private  Laws  of  1905,  chap.  254, 
S  18,  provided  that  the  commisaionera  of 
Morehead  City  should  have  the  power  to 
levy  and  collect  a  fair  and  reasonable  spe- 
cial or  license  tax,  and,  among  others,  on 
the  following  subjects:  "Itinerant  iner- 
chants,  peddlers,  and  transient  dealers, 
drummers    or    commercial    travelers,    and 


every  agency  for  the  sale  of  merchaodiie 
not  manufactured  in  the  town,  and  all  oth- 
er subjects  taxed  by  the  state."  The  ordi- 
nance in  question  was  enacted  under  au- 
thority auppoaed  to  have  been  given  in  the 
passage  we  have  taken  from  the  amended 
charter  of  the  town,  and  we  are  to  say 
whether  it  is  valid  or  not.  The  Constitu- 
tion (article  6,  %  3)  provides  that  "lawa 
shall  be  passed  taxing,  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint-stock  companies,  or  otherwise, 
and  also  all  real  and  personal  property, 
according  to  its  tme  value  in  money;"  and 
there  is  conferred  in  the  same  section  the 
power  to  tax  trades,  profess  ion  a,  and  ao 
forth,  aa  above  set  out.  Thia  court  has 
held  that  the  rule  of  uniformity  applies  to 


S62,  48  Am.  Dec  679,  in  which  it  was  held 
that  a  city  could  not  require  a  license,  even 
without  a  money  payment,  as  a  condition 
of  the  running  of  an. omnibus  into  the  city 
by  an  inhabitant  of  another  town;  Kiel  v. 
Chicago,  17a  111.  337,  62  N.  E.  29,  in  which 
an  ordinance  requiring  a  person  carrying  on 
the  business  of  a  brewer  or  distiller  within 
the  city  to  obtain  a  license,  and  providing 
that  the  selling  or  delivering  within  the 
city  of  any  product  of  a  brewery  or  dis- 
tillery by  or  on  behalf  of  the  person,  firm, 
or  corporation  conducting  or  operating  such 
brewery  or  distillery,  should  be  held  to  be 
a  carr^lnc  on  the  business  of  a  brewer  or 
of  a  distiller  within  the  meaning  of  the  or- 
dinance, was  held  to  be  in  excess  of  the 
power  conferred  upon  the  city  to  tax,  li- 
cense, and  r»ulate  brewers;  and  St.  Charles 
V.  Nolle,  01  Mo.  122,  11  Am.  Rep.  440,  in 
which  it  was  held  to  be  not  within  the 
powers  of  the  city  to  impose  a  license  tas 
upon  wagons  hauling   into  and  out  of  the 

The  inquiry  to  which  thia  note  Is  ad' 
dressed  is  of  a  twofold  character,  its  first 
branch  being  whether  a  state  or  municipali- 
ty may  diacriminate  against  nanresidenta 
in  ite  enactmenta;  the  second,  whether  or 
not  the  particular  enactmenta  in  question 
are  discriminatory. 

Again,  the  queation  constituting  the  flrst 
branch  of  inquiry,  as  to  whether  nonresi- 
dents may  be  discriminated  against,  has  two 
aspects,  its  flrat  being  whether  discrimina- 
tory legislation  is  a  proper  exercise  of  the 
power  to  legislate,  and  its  second  being 
whether  such  legislation  contravenes  consti- 
tutional restrict  ion  a.  The  former  aspect  is 
mora  apparent  where  municipal  ordinances 
ar«  involved;  but  where  statutes  are  in  ques- 
tion, it  ia  overshadowed  l^  the  constitution- 
al queation. 

Id  Dillon,  Municipal  Corporations,  Gth 
ed.  g  593,  it  is  said:  ''As  it  would  be  unrea- 
aanable  and  unjuat  to  make,  under  the  same 
circumstances,  an  act  done  by  one  person 
penal,  and  if  done  by  another  not  so,  ordi- 
nances which  have  this  effect  cannot  be 
sustained.  Special  and  unwarranted  dis- 
crimination,  or  unjuat  or  oppressive  inter- 
40  L.R.A.(N.S.) 


ference  in  particular  cases,  is  not  to  be  al- 
lowed. The  powers  vested  in  municipal  cor- 
porations should,  as  far  as  practicable,  be 
exercised  by  ordinances  general  in  their 
nature   and   impartial   in   their   operation." 

"It  ia  a  rule,  therefore,"  says  the  court  in 
Simrall  v.  Covington,  90  Ky.  444,  9  L.R.A. 
658,  E9  Am.  St.  Rep.  398,  14  6.  W.  369, 
"that  where  the  by-law  of  a  municipality 
enacted  under  a  general  srant  of  power  or 
by  virtue  of  its  incidental  authority  is  un- 
fair and  partial  in  ita  operation,  it  will  be 
declared  void.  It  will  not  be  upheld  if  it  be 
unreasonaUe  and  oppressive.  It  must  not 
contravene  common  right  or  the  general  law 
of  the  state,  or  make  unwarranted  or  spe- 
cial discriminations," 

So,  alao,  in  Jonas  v.  Gilbert,  5  Can.  S.  C. 
3E6,  it  ia  held  that  a  by-law  which  discrim- 
inates between  resident  and  nonresident 
traders,  merchants,  ete.,  by  impoain;;  upon 
nonresidents  a  license  tax  of  double  the 
amount  required  from  residents,  exceeds  the 
powers  vested  in  a  municipality  to  license 
occupations  and  to  fix  the  fees  therefor, 
since  the  general  power  to  tax  by  means  of 
licenses  involves  the  principle  of  equality 
and  uniformity-,  and  tne  power  to  discrim- 
inate must  be  expressly  authorized  by  law, 
and  cannot  be  inferred  from  general  words. 

An  ordinance  imposing  a  greater  license 
fee  on  nonresidents  than  is  required  of 
residents  ia  void  aa  having  a  direct  tenden- 
cy to  create  monopoly.  State,  Muhlenbrinck, 
Prosecutor,  v.  Long  Branch,  42  N.  J.  L. 
364,  36  Am.  Rep.  618;  State,  Morgan. 
Prosecutor,  r.  Orange,  60  N,  J.  L.  399,  13 
Atl.  240. 

In  State,  Muhlenbrinck,  Prosecutor,  t- 
Long  Branch,  supra,  the  court  said:  "The 
corporation  is  not  endowed  with  power  to 
pass  ordinances  in  restraint  of  trade.  .  .  . 
The  control  it  may  exercise  over  business 
and  trade  is  such  only  aa  belongs  to  the 
necessitiea  and  demands  of  local  govern- 
ments, such  as  have  relation  to  the  general 
proaperity  of  the  citizen,  the  public  health, 
order,  and  morals  of  the  community.  It 
cannot,  outside  of  these  con ai derations,  en- 
ter into  the  arena  of  business  eomnetition, 
to  advance  a  favored  class  and  retard  other*. 
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the  latter  prariaion  oa  much  as  to  the  for- 
mer, altbough  there  are  no  expreis  words 
to  that  effect  in  tbe  section;  it  being  con- 
sidered thai  a  tax  not  nnifonn,  as  properly 
nndentood,  though  levied  on  trades,  pro- 
fessions, or  privil^es,  would  be  so  incon- 
sistent with  natural  justice  and  with  tlie 
intent  so  apparent  in  tbe  section  we  have 
quoted,  that  ite  collection  would  be  re- 
strained as  unconstitutional.  Gatlin  v. 
Tarbort),  78  N.  C.  119;  Worth  v.  Wilming- 
ton A  W.  R.  Co.  89  N.  C.  291,  45  Am.  Hep. 
6(9.  And  this  maj  be  taken  as  the  set- 
tled construction  of  tbe  section.  It  may 
also  be  considered  as  settled  that  in  laying 
tbe  tax  the  different  subjects  may  be  rea- 
■onablj,  though  not  arbitrarily,  classified, 
and  a  different  rule  of  taxation  prescribed 

All  citizens  in  pursuit  of  legitimate,  honest 
occupations  stand  equal  before  tbe  law,  and 
s  police  power  intrusted  to  a  corpoiatian 
is  unreasonably  exercised  in  making  in- 
rid  ioua  distinctions  between  citizens  en- 
doired  with  equal  rights.  It  is  incompetent 
for  this  board  of  commissioners,  intrusted, 
as  it  is,  with  the  rule  in  local  municipal 
affairs,  to  erect  walls  of  eiclusion  against 
eitieens  without  its  limits,  or  obstruct  free 
eommeree  and  trade  between  them  and  its 
awn   inhabitants." 

Another  reason  suggested  in  Say  re  v. 
Phillips,  148  Pa.  482,  16  L.R.A.  49.  S3  Am. 
Kt.  Rep.  842,  £4  Atl.  76,  is  that  as  the  en- 
actment of  legislation  discriminating 
against  citizens  of  other  states  is  beyond  tbe 
power  of  a  state,  and  as  tbe  power  of  a 
municipality  t«  enact  by-laws  and  ordinan- 
crs  is  derived  from  the  state,  tbe  state  can- 
not confer  iipon  a  municipality  powers 
which  it  does  not  itself  possess,  and  cannot 
give  its  creature  immunity  from  the  settled 
limitations  that  bind  its  own  actions. 

Jt  IB  thoroughly  settled,  in  view  of  tbe 
prOTision  of  art.  4,  g  2,  of  the  Federal  Con-' 
■titution,  that  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
tiea  of  citixeUB  in  tbe  several  states,  and  the 
provision  of  tbe  J4tb  Amendment,  that  no 
•tate  shall  deny  to  any  person  within  its 
jiiriadietion  the  equal  protection  of  the 
laws, — that  neither  a  state  nor  its  munici- 
palities, who  derive  their  power  from  the 
state,  may  discriminate  against  nonresi- 
dents- This  rule,  however,  is  subject  to 
certain  exceptions  which  exist:  (a)  Where 
a  foreign  corporation  is  tbe  object  of  die- 
erimination;  (b)  where  the  statute  or  or- 
dinance in  question  is  an  exercise  of  the  po 
liee  power,  and  tbe  discrimination  tbereir 
between  residents  and  nonresidents  bears 
aosne  reasonable  relation  to  the  end  sougM 
to  be  attained,  as  in  cases  of  statutes  relat- 
ing  to  tbe  granting  of  license.!  to  tell 
liquor  or  to  practise  medieiiie;  (c)  where 
the  statute  is  an  exercise  of  tbe  taxing  pow- 
er, in  which  case  it  mav  be  proper  to  make 
a  special  exemption  of  persons  otherwise 
taxed;  and  (d)  where  the  regulation  in 
4iK«ti<nt  is  of  the  right  to  take  fish  or  game. 
40  L.R.A.(N£.) 


for  each  class,  provided  tbe  rule  is  uniform 
in  its  application  to  tbe  class  for  which  it 
waa  made.  State  Kailroad  Tax  Cases,  92 
U.  8.  675,  23  L.  ed.  663;  Worth  T.  Wilming- 
ton &  W.  H.  Co.  supra.  As  stated  in  those 
cases,  the  result  must  be  to  prevent  dis- 
crimination among  the  individuals  or  sub- 
jects of  any  one  class,  based  upon  special 
privileges,  immunities,  or  exemptions  al- 
lowed to  one,  and  not  to  tbe  others.  If 
an  ordinance,  therefore,  is  not  founded  up- 
on this  fair  and  just  basis,  it  will  he  deemed 
unreasonable  and  violative  of  the  funda- 
mental principle  of  taxation.  Constitu- 
tional and  legislative  authority  conferred 
upon  a  municipality  to  tax  does  not  enable 
it  to  create  a  privilege  for  the  purpose  of 
taxing  It,  or  to  discriminate  between  per- 

Aliens. 
The  decisions  as  to  tbe  power  of  a  state 
under  the  14th  Amendment  to  deny  to  aliens 
the  right  to  engage  in  a  lawful  occupation 
are  collected  in  a  note  to  Com.  v.  Hana,  11 
L.R.A.(N.S.)  799.  Tbe  only  additional  case 
bearing  upon  the  question  which  appears 
to  have  been  decided  since  the  compilation 
of  such  note  is  State  v.  KoAnes,  33  R.  I. 
211,  80  Atl.  432,  set  forth  infra,  under  head- 
ing "Discrimination  in  fish  and  game  laws." 

Foreign  corporations. 

Ever  since  tbe  decision  of  Bank  of  Angvs- 
ta  V.  Earle,  13  Pet.  68S,  10  L.  ed.  308,  and 
Paul  V.  Virsinia,  infra,  it  has  been  a  set- 
tled principle  of  constitutional  law  that 
while,  where  contracts  or  rights  of  prop- 
erty are  to  be  enforced  by  or  against  cor- 
porations, tbe  courts  of  the  United  States 
will,  for  the  purpose  of  maintaining  juris- 
diction, consider  tbe  corporation  as  repre- 
senting citizens  of  the  state  under  which  it 
is  created,  and  to  this  extent  will  treat  a  cor- 
poration as  a  citizen  within  the  clause  of  the 
Constitution  extending  judicial  power  of  the 
United  States  to  controversies  between  citi- 
zens of  the  different  states,  a  corporation  is 
not  a  citizen  within  the  meaning  of  the  pro- 
vision of  art.  4,  g  2,  which  declares  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privil^en  and  immunities  of  citizens  of 
tbe  several  states. 

It  is  equally  well  settled  that  a  foreign 
corporation  is  not  entitled  to  claim  the  pro- 
tection of  tbe  provision  of  the  14th  Amend- 
ment, that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  I  he  laws. 

Thus,  in  People  v.  Fire  Asso.  of  Philsdel- 
phia,  92  N.  Y.  311,  44  Am.  Rep.  380,  the 
court  said:  "The  constitutional  difference 
between  the  rights  of  nonresident  individu- 
als and  foreign  corporations  is  fundamental 
nnd  apparent.  The  citizen  of  another  state 
iin>  a  constitutional  right  to  cume  within 
our  jurisdiction.  The  charter  of  the  nation 
has  secured  him  that  rif^bt,  and  we  cannot 
exclude  him,  nor  clog  his  right  with  con- 


■  NORTH   CABOLINA  SUPRHME    COURT. 


floni  eserciiing  tbe  «ame  privil^fe,  bj*  im- 
posing a  tut  upon  on*  of  a  close  at  %  higher 
rata  in  a  different  mode  or  upon  otber  prin- 
ciples,  than  one  applied  to  the  exercise  of 
the  Banie  privilege  by  others  of  the  aame 
elfiBa.  The  power  to  tax  extends  no  further 
than  ii  permitted  by  ita  charter,  and  anj 
Attempt  to  impoee  burdena  upon  some  of  a 
closB  from  which  others  are  exempted  would 
be  void,  Bii  being  bejond  the  granted  pow- 
«rg  of  the  municipality,  and  as  an  exercise 
of  partial  legislation.  Nashville  v.  Al- 
tbrop,  5  Coldw.  564;  Cooley,  Conit.  Lim. 
3B0.  The  defendant  can  be  held  liable  to 
taxation  as  a  merchant,  under  the  general 
laws  of  the  state  or  of  the  municipality, 
in  the  same  manner  and  to  the  same  extent 
as   all  other  merchants   of  the   same  clan 


exercising  these  privileges  within  the  cor- 
poration, but  not  otherwise,  or  farther  than 
they.  When  the  by-law  of  a  municipal 
corporation  enacted  under  a  general  grant 
of  power,  or  by  virtue  of  ita  incidental  au- 
thority, is  partial,  unreasonable  or  oppres- 
sive, it  will  be  declared  void,  as  an  un- 
warranted exercise  of  its  tawing  power, 
Simrall  v.  Covington,  90  Ky.  444,  9  L.R-&. 
5GG,  29  Am.  St.  Rep.  39S,  14  S.  W.  369. 

"Municipal  by-laws  must  also  be  rea- 
sonable. Whenever  they  appear  not  to  be 
so,  the  court  must,  as  a  matter  of  law,  de- 
clare them  void.  ...  So  a  by-law,  to 
be  reasonable,  should  be  in  harmony  with 
the  general  principles  of  the  common  law." 
Cooley  Const.  Lim.  EDO,  202.  "As  it  would 
I  be  unreasonable  and  unjust  to  make,  under 


the  police  power.  But  foreign  corporations, 
artincial  beings,  the  product  of  a  law  not 
our  own,  have  no  constitutional  right  to 
pass  tijeir  own  borders  and  come  into  ours. 
The  Federal  Constitution  has  neither  grant- 
ed nor  secured  any  such  right.  We  may  ex- 
«lude  absolutely,  and  in  that  power  is  in- 
volved the  right  to  admit  upon  such  condi- 
tions as  we  please.  Until  tney  are  within 
our  jurisdiction  the  final  clause  of  article 
{amendment]  14,  by  ita  own  terms,  does  not 
appl^.  While  they  stand  at  the  door  bar- 
gaining for  the  right  to  come  within,  they 
may  decline  to  come,  but  cannot  question 
our  conditions  if  they  do." 

The  fact  that  a  foreign  corporation  has 
for  a  long  time  done  business  and  acquired 
valuable  property  within  the  state  does  not 
render  the  enforcement  against  it  of  a  stat- 
ute imposing  conditions  upon  the  right  of  a 
foreign  corporation  to  do  business  within 
the  state  a  violation  of  the  14th  Amend- 
ment. Western  U.  Teieg.  Co.  t,  SUte,  — 
T>x.  Civ.  App.  — ,  121  S.  W.  194. 

While  if  a  foreign  corporation  is  admitted 
into  a  state  and  lawfully  engages  in  busi- 
ness therein,  its  property  and  rights  within 
such  state  are  entitled  to  the  equal  pro- 
tection of  the  law,  the  same  a»  those  of  a 
like  domestic  corporation,  it  does  not  there- 
by HO  come  within  the  protection  of  the  14th 
Amendment  that  a  discriminatory  license 
fee  may  not  be  imposed  as  a  condition  up- 
on its  right  to  continue  in  business  within 
the  state.  Manchester  F.  Ins.  Co.  v.  Her- 
riott,  61  Fed.  711. 

An  exception  to  the  general  rule  that  a 
state  may  not  discriminate  against  nonresi- 
dents tlierefore  exists  in  tbc  case  of  foreign 
corporations,  unless  the  foreign  corporation 
has  acquired  some  contract  right  to  im- 
munity from  discrimination,  or  the  power*^ 
of  the  state  to  enact  discriminatory  legisla- 
tion are  otherwise  limited  by  the  provisions 
of  its  own  Constitution. 

The  courts  have  accordingly  affirmed  tbe 
constitutionality  of 

— a  law  requiring  insurance  companies 
incorporated  under  the  laws  of  other  states 
to  file  security  before  they  can  obtain  a  Ii- 
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oenae  to  issue  policies  in  the  state.  Paul 
r.  Virginia,  8  Walt.  16S,  19  L.  ed.  3S7; 

— a  statute  requiring  agents  of  foreign 
insurance  oompaniea  to  take  out  a  license 
before  doing  business  in  the  state,  and  to 
pay  certain  fees  and  percentages.  Ducat  v. 
Chicago,  10  Wall.  410,  ID  L.  ed.  972; 

— a  statute  requiring  agents  of  foreign 
insurance  companies  to  pay  a  percentnjie  of 
the  amount  of  premiums  received  by  them, 
into  the  state  treasury.  Peopk  v.  Thurber, 
13  111.  5G4; 

—a  municipal  ordinance  imposing  a  li- 
cense tax  on  all  foreign  insurance  compa- 
nies doiog  business  in  the  city,  based  upon 
the  amount  of  premiums  received  by  them. 
Walker  v.  Springfield.  94  111.  3S4; 

— a  statute  imposing  a  tax  upon  foreign 
insurance  companies  as  a  condition  of  their 
doing  business  within  the  state,  which  dis- 
criminates in  favor  of  domestic  insurance 
companies  by  imposing  a  bit;her  tax  upon 
foreign  companies.  Scottish  Union  t  Knt. 
Ins.  Co.  T.  Herriott,  100  Iowa,  60S,  77  Am. 
St.  Rep.  648,  80  N.  W.  085; 

—a  statute  imposing  upon  insurance  com- 
panies organiwd  in  foreign  countries,  as  a 
condition  of  their  right  to  continue  in  biisi- 
neas  in  the  stote,  a  license  tax  greater  than 
upon  domestic  companies  or  those  of  sister 
sU,tes.  Manchester  F.  Ins.  Co.  t.  Herriott, 
91  Fed.  711 ; 

— a  statute  requiring  foreign  Insurance 
companies  only  to  take  out  licenses  for  their 
agents  as  a  condition  to  doing  business  in 
tbe  state.     Com.  t.   Gregory,  121  Ky.  256. 

80  s.  w.  les. 

— a  statute  providing,  as  one  of  the  con- 
ditions upon  which  foreign  insurance  com- 
panies are  admitted  to  do  business,  that 
they  pay  certain  taxes  charged  against  them 
under  an  unconstitutional  statute.  New 
York  L.  Ins.  Co.  v.  McMaster,  84  8.  C.  49.1. 
68  S.  E.  877; 

— a  statute  imposing  a  license  tax  on  eer< 
tain  cIsBses  of  corporations  doing  business 
within  the  state,  whose  domicile  are  in  oth- 
er states  or  foreign  countries.  State  v. 
Hammond  Packing  Co.  110  La.  ISO,  98  Am. 
St.  Rep.  4Se,  34  So.  3B8; 

— •  statute  providing  that  no  foreign  cor- 


ISIS. 


STATE   ' 


WnXIAMB. 


£83 


t[:e  Bame  circumatsncea,  an  ftct  done  by 
one  person  penal,  uid  ii  done  by  anotW 
Dot  so,  ordiiMDces  which  have  this  effect 
cannot  be  austained.  Specif  and  onwar- 
lanted  discriminaticHi,  or  unjuat  or  opprea- 
tJTe  interference  in  particular  cases,  is  not 
to  be  allowed.  The  powers  vested  in  munic- 
ipal corporations  should,  as  far  as  practi- 
cable, be  exercised  b;  ordinances  general 
in  their  nature  and  impartial  in  their 
oper»tion."  1  Dill.  Mun.  Corp.  §  322.  As 
■aid  in  Simrall  v.  Covington,  supra:  The 
above  "viewa  are  enforced  in  the  oases  of 
UobUe  v.  Yuille,  3  Ala.  137,  36  Am.  Dec. 
441;  Robinson  v.  Franklin,  1  Humph.  158, 
34  Am.  Dec.  625;  Anderson  v.  Wellington, 
40  Kan.  173,  2  L.RA.  110,  10  Am.  St.  Rep. 
ITS,  19  Pac.  719,  and  miay  other  cases  that 


might  be  cited.  All  Mcognize  the  rule, 
which  ia  fundamental,  that  the  by-law*  of 
a  municipality,  whether  they  purport  to 
regulate  callings  or  otherwise,  must,  a«  in- 
deed must  every  law,  preserve  equality  of 
right.  Those  exercising  the  same  privil(^ 
must  be  treated  alikie.  Tbe  door  must  be 
closed  to  none  by  diacrimination,  if  we 
would  avoid  monopoly  and  wrong.  This 
principle  is  as  necessary  to  sound  legisla- 
tion as  the  circulation  of  the  blood  is  to 
the  human  system,  or  the  flow  of  tide  water 
to  the  ocean.  It  has  produced  a  line  of  de- 
cisions which  are  universally  regarded  as 
sound  by  the  courts  of  the  country.  Thus, 
in  Ex  parte  Frank,  62  Cal.  606,  28  Am. 
Rep.  S42,  an  ordinance  of  a  city,  passed 
under  a  general  charter  power,  exacting  a 


poration,  except  a  foreign  insurance  com- 
pany, which  does  not  invest  and  use  its 
capital  in  tbe  state,  shall  have  an  office  in 
tbe  state,  unless  it  shall  have  first  obtained 
an  annual  license  so  to  do.  Pembina  Consol. 
Silver  Min.  &  Mill.  Co.  v.  Pennsylvania,  12S 
C.  &  181,  31  I.,  ed.  050,  2  Inters.  Com.  Rop. 
M,  8  8up.  Ct.  Rep.  737; 

— a  statute  imposing  upon  a  foreign  cor- 
poration a  special  franchise  tax  in  addition 
to  that  levied  upon  corporationa  generally. 
Southern  B.  Co.  v.  Greene,  ISO  Ala.  390.  .. 
So.  404. 

A  statute  providing  that  when,  by  the 
laws  of  any  other  state,  auv  taxes  are  im- 
posed OD  insurance  cempantes  organized  or 
incorporated  under  the  law  of  the  state,  and 
transacting  business  in  such  other  state, 
greater  than  those  imposed  by  the  enacting 
■tale  upon  similar  companies  of  such  other 
■tste,  the  same  tax  shall  be  imposed  upon 
all  insurance  companies  doing  business  in 
the  state  which  are  organized  under  the 
laws  of  such  other  state,  is  not  contrary  to 
the  14th  Amendment  to  the  Constitution 
of  the  United  States.  Fire  Asso.  of  Phila- 
ilelphia  v.  New  York.  119  U.  S.  110.  30 
L.  ed.  342,  7  Sup.  Ct.  Rep.  108,  affirming 
92  X.  Y.  311,  44  Am.  Rep.  380. 

But  a  like  statute  has  been  held  to  contra- 
vene tbe  provisions  of  the  Kentucky  Con- 
ititution  that  no  law  shall  be  enacted  to 
take  effect  upon  the  approval  of  any  other 
anthority  than  tbe  general  assembly:  that 
taxes  shall  be  levied  and  collected  for  pub- 
lic purposes  only,  and  shall  be  uniform  up- 
on all  property  subject  to  taxation  within 
the  territorial  limits  of  the  authority  levy. 
IBB  the  tax.  and  shall  be  levied  and  collect- 
«d  by  the  general  laws;  that  the  purposes 
for  which  a  tax  ia  levied  must  be  dis- 
tinctly apecifled,  and  lio  tax  levied  and  col- 
lected for  one  purpose  shall  ever  be  devoted 
to  another  purpose;  and  that  the  general 
■anmbly  may,  by  general  laws  only,  provide 
for  the  payment  of  license  fees  on  franchises 
>Dd  the  various  trades,  occupations,  and 
profemions.  Western  *  8.  L.  Ins.  Co.  v. 
Com.  133  Ky.  292,  117  S.  W.  376. 

A  statute  imposing  upon  domestic  cor- 
porations not  having  their  principal  place 
40L.B.A.(N.S.) 


of  business  and  chief  works  within  the  state. 
a  greater  license  tax  than  upon  those  which 
do,  does  not  violate  the  provision  of  the 
Federal  Constitution  prohibiting  any  state 
from  passing  any  law  impairing  an  obliga- 
tion of  a  contract,  or  the  provision  of  the 
14th  Amendment,  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  lawa.  Blue  Jacket 
Consol.  Copper  Co,  v.  Seherr,  60  W,  Va, 
S33,  40  S.  E.  514. 

A  statute  imposing  a  greater  license  ta:c 
upon  foreign  insurance  corporations  than 
is  required  of  domestic  insurance  corpora- 
tions does  not  conflict  with  the  conatitution- 
al  provision  requiring  that  taxation  shall 
be  equal  and  uniform,  since  the  burden  is 
equal  upon  all  those  included  in  the  same 
class;  nor  does  it  conflict  with  art.  4.  g  2, 
of  the  Federal  Constitution,  since  citiieiis 
of  all  classes  are  permitted  to  pursue  the 
occupation  of  insuring  by  incorporating 
themselves  in  companiea  for  that  buainess 
under  the  laws  of  the  state.  State  v,  Fos- 
dick.  21  La.  Ann.  434. 

But  in  American  Smelting  k  Ref.  Co.  *. 
Colorado.  204  U.  S.  103,  51  L.  ed.  3B3,  27 
Sup.  Ct.  Rep.  198,  9  Ann.  Ca«.  078,  revers- 
ing 34  Colo.  240,  82  Pac.  531,  it  is  held  that 
a  contract  right  to  do  buainess  in  the  state 
during  the  corporate  lifetime  of  domestic 
corporations,  without  being  subject  to  any 
greater  liabilities  than  then  were  or  might 
be  imposed  upon  domestic  corporations,  ia 
acquired  by  a  foreign  corporation  by  virtue 
of  its  admission  into  a  state  with  the  right 
to  do  business  therein  under  the  then  ex- 
isting laws  of  that  state,  which,  inter  olio. 
subject  a  foreign  corporation  coming  into 
the  state  to  the  liabilities,  restrictions,  and 
dutiea  which  then  were  or  might  thereafter 
be  imposed  upon  domestic  corporations  of 
like  character;  and  that  such  right  is  un- 
constitutionally impaired  by  a  statute  exact- 
ing from  such  corporation  an  annual  tax  or 
license  fee  in  double  tbe  amount  of  that  im- 
posed upon  domestic  corporations. 

An  ordinance  requiring  insurance  agents 
who  represent  companies  not  located  within 
a  city,  and  those  only,  to  pay  a  tax  and  pro- 
cure a  license  before  transacting  businMlL, 
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license  for  aelliug  goods,  and  fixing  on 
rate  for  wiling  goods  at  the  time  withi 
the  city,  and  another  and  much  larger  for 
those  without,  was  held  invalid,  as  un- 
just, partial,  and  oppreasive.  In  Nashville 
V.  Althrop,  G.  Coldw.  654,  an  ordinance 
criminating  between  merchants  and  other 
dealers  residing  within  and  those  without 
the  limits  of  the  city,  and  prescribing  a 
Hpecial  rate  of  taxation  for  the  latter,  was 
lieclared  to  be  beyond  the  limit  of  constitu- 
tional legislation.  In  this  state  we  liavr 
no  constitutional  profision  as  to  taxation 
CO  iK'tntne,  but  it  is  the  settled  constitu- 
tional rule,  declared  by  oft-repeated  deci- 
sions of  this  court,  that  every  tax  must  be 
certain,  universal,  and,  so  tar  as  practi- 
cable, equal  and  uniform.     Burdens  cannot 

cannot  be.  justified  by  the  rule  that  condi- 
tions may  be  imposed  upon  a  foreign  cor- 
poration deairine  to  do  business  within  the 
state,  since  it  relates  directly  to,  and  deals 
with,  the  individual  representative.  Sim- 
rall  T.  Covington,  80  Ky.  444,  0  L.B.A.  556, 
29  Am.  St.  Rep.  3Q8,  14  S.  W.  369. 

Liquor   licenses. 

Another  exception  to  the  genersl  rule  that 
enactments  discriminating  against  nonresi- 
dents are  invalid  exists  where  the  statute  or 
ordinance  in  question  is  a  police  regulation, 
and  the  classiflcatioD  dividing  residents 
from  nonresidents  bears  a  reasonable  rela- 
tion to  tlie  purpose  to  be  subsei-ved.  To 
this  exception  may  be  assigned  the  decisions 
which  uphold  the  constitutionality  of  a  re- 
quirement that  the  holder  of  a  liquor  license 
must  be  a  resident  of  the  state,  which  are 
collected  in  the  note  to  DeGraiier  v.  Steph- 
ens, 16  L.B.A.(N.S.|  1033,  since  the  com- 
pilation of  which  no  further  decisions  have 
appeared. 

A  statute  providing  that  every  person 
who  shall  engage  in  the  businesa  of  selling 
liquor  to  citizens  or  residents  of  the  state 
at  wholesale,  or  soliciting  and  taking  orders 
from  citizen?  or  residents  of  the  state  for 
li<luors  to  be  shipped  into  the  state,  or  fur- 
nished or  BUppIiGd  at  wholesale  to  any  per- 
son within  the  state  not  having  his,  their, 
or  its  principal  place  of  business  within  the 
state  does  not  discriminate  against  non- 
residents, the  tax  being  upon  the  business 
done  within  the  state,  and  nothing  being  re- 
quired of  a  nonresident  that  is  not  re- 
quired of  a  resident  vendor.  People  v.  Wall- 
ing, 53  Mich.  264,  18  N.  W.  807,  which  is 
reversed  in  lie  U.  S.  446,  2S  L.  ed.  601,  6 
Sup.  Ct.  Hep.  454,  upon  the  ground  that 
the  statute  in  question  was  an  unlawful 
regulation  of  interstate  commerce. 

A  statute  imposing  a  tax  on  the  busi- 
ness of  manufacturing  or  selling  liquor, 
which  provides  that  no  person  paying  a 
manufacturer's  tax  thereunder  shall  be  li- 
able to  pay  a  wholesale  dealer's  tax,  does 
not  discriminate  against  nonresidents  of  the 
state.  People  v.  Lyng,  74  Mich.  679,  42  N. 
W.  139. 
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constitutionally  be  imposed  upon  partic- 
ular individuals,  while  others  ot  the  same 
class  or  locality  who  have  rendered  no  pub- 
lic service  are  exempt."  The  case  of  Sim- 
rail  V.  Covington,  supra,  is  directly  in 
point,  as  will  appear  from  thia  extract; 
"The  ordinance  now  in  question  not  only 
discriminates  between  residents  of  the  city 
of  Covington  and  those  residing  outaide  of 
it,  whether  within  or  without  the  state, 
hut  it  places  a  burden  upon  some  within 
the  city,  while  others  of  its  residents  en- 
gaged in  a  like  business  are  exempt.  It 
is  therefore  unreasonable  partial  legisla- 
tion. To  be  reasonable,  a  municipal  by- 
law should  be  equal  in  its  operation.  Tug- 
man  V.  Chicago,  78  111.  405;  Barling  v. 
West,  28  Wis.  307,  9  Am.  Rep.  578.     Thi» 

Licenses   to  practise  medicine. 

To  the  same  exception  may  be  referred  the 
decisions  as  to  the  right  of  the  state  to 
discriminate  between  residents  and  nonreai- 
dents  with  regard  to  the  qua lifl cations 
which  will  entitle  one  to  a  license  to  prac- 
tise medicine. 

A  statute  making  it  unlawful  for  any 
person  to  practise  medicine  within  the  state 
without  first  obtaining  a  lioense,  and  pro- 
viding for  the  issuance  of  licenses,  (1)  to 
graduates  of  reputable  medical  colleges;  (2) 
to  persons  who  have  resided  and  practised 
medicine  in  the  state  continuously  for  ten 
years  immediately  prior  to  the  taking  effect 
of  the  act;  and  (3)  to  persons  who  have  re- 
sided and  practised  medicine  in  the  state 
continuously  for  three  years  immediately 
prior  to  the  taking  effect  of  the  act,  and 
who  have  prior  to  that  date  attended  one 
full  course  of  lectures  in  some  reputable 
medical  college, — is  not,  in  so  far  as  it 
makes  continuous  residence  in  the  state  ei- 
ther for  ten  years  or  for  three  years  one  of 
the  necessary  qualifications  of  the  applicant 
for  license  to  practise  medicine,  in  conflict 
with  the  provisions  of  the  Federal  Constitu- 
tion that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,  and  that  no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunitiea 
of  citizens  of  the  United  States,  since  the 
act  is  not  a  grant  of  privileges  or  immuni- 
ties, but  an  exercise  of  the  police  power  for 
a  purpose  to  which  the  classification  therein 
made  bears  a  direct  relation.  State  ex  rel. 
Walker  v.  Qrcen,  132  Ind.  462,  14  N.  E.  362. 

A  simiUr  statute  was  sustained  in  Ex 
parte  Spinney,  10  Nev.  323,  in  which  it  was 
said :    "Now  this  law  makes  no  distinction 

terms  between  our  own  citizens  and  citi- 

la  of  other  states.  It  merely  prescribes 
the  qualin cations  thst  practitioners  are  re- 
quired to  possess,  and  admits  all  to  practise 
who  can  brinp;  themselves  within  the  rule. 
whether  they  are  citizens  of  this  state  or 
other  states.  But  it  is  ar^ed  that  one  of 
the  sorts  of  qunlitication  recognized  Is  such 
that  of  necessity  none  but  citiEens  of  this 
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OM  being  clearly  an  infringement  of  indi- 
vidnal  right,  partial  and  un reasonable  in 
it«  cbaracter,   cannot  be   sustained." 

Thia  doctrine  appears  to  hare  been  adopt- 
ed by  practically  all  tba  courts,  and  is 
clearly  fonnded  in  reason  and  justice.  Some 
courts  bold  that  such  an  ordinance  is  in- 
valid because  it  autliorizes  the  taking  of 
one  citiwn'i  property  for  the  benefit  of  the 
public,  and,  worse  still,  for  private  nae  or 
advantage,  nithout  just  compensation.  St. 
Charles  v.  Nolle,  61  Mo.  122,  11  Am.  Hep. 
440.  But  a  sufficient  reason  under  our 
Constitution  is  that  the  discrimination  in 
favor  of  tbe  resident  of  the  tovrn,  and 
agaioat  the  nonreaident,  violates  tbp  rule 
of  uniformity.  It  has  been  held  that  such 
distinctions  between  the  inhabitants  of  the 
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state,  based  upon  no  other  ground  than 
the  place  of  actual  residence,  are  in  te- 
straint  of  trade,  invidious,  unjuat,  and  il- 
legal. State,  Muhlenbrinck,  Prosecutor,  v. 
I<ong  Branch,  42  N.  J.  L.  364,  36  Am.  Rep. 
51S.  Ordinances  passed  id  the  exercise  of 
the  police  power,  or  for  the  purpose  of 
revenue,  and  intended  to  regulate  or  control 
the  sate  of  articles  in  a  town  or  city,  or 
in  other  matters,  must,  of  course,  be  rea- 
sonable, and  it  belongs  to  the  courts  to 
determine  what  are  reasonable  regulations 
within  the  power  granted  by  charter.  Kip 
V.  Pateraon,  26  N.  J.  L.  298;  State,  Mor- 
gan, Froeeeutor,  v.  Orange,  50  N.  J.  L.  389, 
13  Atl.  240.  ,In  the  case  last  cited  it  was 
held  that  an  ordinance  imposing  a  lan^r 
license  fee  on  a  nonresident  than  on  a  resi- 


state  can  possess  it.  This  is  so,  but  it  does 
not  follow,  therefore,  that  the  law  is  uncon- 
stitutional; for  if  the  qualification  is  in 
itself  reasonable,  and  such  as  tendn  to  sub- 
serve public  interests,  the  legislature  had 
the  right  to  exact  it.  and  the  circumstance 
that  citizens  of  other  states  cannot  possess 
ft  may  be  a  misfortune  to  them,  but  is  no 
reason  why  a  precaution  proper  in  itself 
should  be  dispensed  with." 

An  ordinance  requiring  the  licensing  of 
itinerant  physicians,  but  which  nowhere  con- 
lines  itself  to  traveling  physicians  who  are 
nonresidents  of  the  city,  is  not  open  to  ob- 
lection  SB  discriminating  in  favor  of  resi- 
itents.  Fairfield  v.  Shallenberger,  135  Iowa, 
616,  113  N.  W.  4B9. 

Diocrimi  nation  in  fish  and  game  Taws- 

The  decisions  upon  the  right  to  discrimin- 
ate a^inst  nonresidents  in  granting  licenses 
to  take  tish  or  game  are  collected  in  the  note 
to  Harper  v.  Galloway,  26  L.R.A.(N.S.) 
794;  and  see  also  on  the  subject.  State  v. 
Leavitt,  26  L.R.A.fN.S.)  799,  as  well  as  the 
eases  following,  which  have  appeared  since 
tiie  compilation  of  the  note  referred  to. 

In  People  v.  Setunsky,  161  Mich.  624,  126 
X.  W.  844,  it  is  held  that  a  sUte  may  ex- 
clude nonresidents  altogether  from  fishing 
privilegee  in  its  waters,  and  therefore  may 
require  them  to  pay  a  larger  license  fee  fcr 
their  fishing  boats  than  is  required  from 
residents  of  the  state. 

A  statute  forbidding  the  taking  of  Icb- 
Bters  from  the  waters  of  the  state  without  a. 
lioense,  and  which  provides  that  the  com- 
missioners of  fisheries  may  grant  or  refuse 
tueh  licenses  "to  such  citizenn  of  this  state 
at  have  resided  in  this  state  for  at  least  one 
jear  next  preceding  the  granting  of  such 
license,  as  they  may  think  proper,"  is  a 
proper  exercise  of  the  police  power,  and 
does  not  violate  any  constitutional  right  of 
aliena  or  nonresidents.  State  v.  Kofines.  33 
R.  I.  Zll,  80  At).  432. 

A  statute  prohibiting  nonresidents  from 
taking  pearl  mussels  or  other  shellfish  for 
proflt,  without  license  and  payment  of  a 
preaeribed  privilege  tax,  does  not  contravene 
4n  I..R.A.(N.S.) 


the  provisions  of  art.  4,  %  2,  or  of  the  14th 
Amendment,  of  the  Federal  Constitution, 
since  the  title  of  game  and  fish  not  reduced 
to  possess  ion  or  under  restraint  is  in  the 
several  states  in  trust  for  their  inhabitants, 
and  the  right  to  fake  such  game  or  flsh 
is  a  property  right,  and  not  one  of  citizen- 
ship, and  therefore  not  among  the  rights, 
privileges,  and  immunities  secured  by  the 
Federal  Constitution.  Stste  v.  Asliman,  123 
Tenn.  6C4,  136  8.  W.  32S. 

Merchants. 

The  exception  of  "fann  products  pur- 
chased from  the  prodncer,"  from  the  rei.urn 
required  to  be  made  by  mercbanta  and  otji- 
er  dealers  as  the  basis  of  a  license  tax,  is 
not  a  discrimination  against  the  citizens  of 
other  states.  State  v.  Stevenson,  109  N. 
C.  730,  26  Am.  St.  Rep.  S96,  14  S.  B.  38S. 

Such  on  exception  does  not  render  the 
statute  imposing  it  a  diacrimi nation  in 
favor  of  inhabitants  of  the  state  as  against 
nonresidents,  upon  the  theory  that,  by  rea- 
son of  locality,  a  merchant  naturatly  will 
buy  a  much  greater  quantity  of  farm  prO' 
ducts  in  his  own  state  than  out  of  it.  £x 
parte  Brown,  48  Fed.  43S. 

A  statute  requiring  a  license  to  be  ob- 
tained for  the  sale  of  goods,  if  designed  to 
discriminate  against  nonresident  merchants, 
and  against  goods  sold  from  other  states,  in 
favor  of  resident  merchants  and  goods  held 
in  the  state  for  sale,  and  so  operating,  is 
Invalid.  Ex  parte  Thornton,  4  Hughes,  220, 
12  Fed.  638. 

A  statute  imposing  a  tax  on  every  non- 
resident who  shall  sell  goods  within  the 
state  so  discriminates  against  nonresidents 
as  to  violate  art.  4,  %  2,  of  the  Federal  Con- 
stitution.   Sinclair  v.  State,  69  N.  C.  47. 

An  ordinance  imposing  a  greater  tax  on 
the  amount  of  sales  made  by  nonresident 
merchants  than  on  those  made  by  residents 
contravenes  a  constitutional  provision  that 
all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects.  Easton  City  v.  Eaaton 
Beef  Co.  6  Pa.  Co.  Ct.  68. 

But  in  Com.  use  of  Titusvllle  v.  Clark,  19li 
Pa.  «34,  ST  L.R.A.  348,  86  Am.  St  Sep.  694, 
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dent  was  illegal,  ai  being  diieriiniiiftting, 
■nd  therefore  unreasonable.  Other  deci- 
•iona  til  be  examined,  and  which  weni  to 
be  directly  in  point,  are  Atlanta  v.  Jacobs, 
125  Ga.  G23,  164  S.  G.  G34;  Ek  parte  Frank, 
C2  Cal.  SOS,  2S  Am.  Rep.  S42;  Saginaw  v. 
Baginaw  Circuit  Judge,  106  Mich.  32,  63 
N.  W.  986;  ClemenU  v.  Casper,  4  Wyo.  40*, 
35  Pm.  472;  Paciflc  Junction  v.  Dyer,  64 
Iowa,  38,  IS  N.  W.  862;  Sbamokin  v.  Flan- 
nigan,  166  Pa.  43,  2S  Atl.  760;  Indianapolie 
T.  Bieler,  138  Ind.  30,  36  N.  E.  867;  Graff- 
ty  V,  Ruihville,  107  Ind.  502,  67  Am.  Rep. 
128,  8  N.  E.  60Q;  Fechcimer  v.  LouiaWUe, 
84  Ky.  308,  2  S.  W.  96.     "The  corporaUoo 


i*  not  endowed  with  power  to  paaa  ordi- 
naneei  in  reatraint  of  trade.  Kip  v.  Fater- 
son,  eupra;  Dunbam  t.  Rocbeater,  6  Cow. 
462.  The  control  it  inky  exercise  over  buai- 
nesB  and  trade  is  aaeh  only  as  belongs  to 
the  neceMitiea  and  demands  of  local  govero- 
ment,  such  as  have  relation  to  the  general 
prosperity  of  the  citizen,  tbe  public  bealth, 
order,  and  morals  of  the  community.  It 
cannot,  outside  of  these  considerations,  en- 
ter into  tbe  arena  of  buginesH  competition 
to  advance  a  favored  class  and  retard  oth- 
ers. All  citizens  in  pursuit  of  legitimate, 
honest  occupations  stand  equal  before  tbe 
law,   and    a    police    power    intrusted   to   t, 


43  Atl.  286,  it  is  held  that  the  provision 
in  an  ordinance  requiring  a  licenEe  tax  for 
revenue  purposes  front  all  dealers  or  vendors 
of  mercbaudise,  that  no  manufacturer  wlju 
i«  a  citizen  of  the  municipality  shall  be  con- 
sidered a  dealer  or  vendor  unless  he  eelln 
goods  not  of  his  own  manufacture,  ia  a 
proper  clasaiScation  and  a  valid  exei'<:ise  of 
legislative  power. 

Traneient  merchants. 

A  statute  conferring  upon  a  city  a  power 
to  license,  tax,  and  regulate  traiiBicnt  luer- 
cbanta  cannot  be  regarded  as  discriminat- 
ing in  favor  of  residents.  Mt.  Pleasant  v. 
Clutch,  e  Iowa,  546. 

An  ordinance  for  the  licensing  of  tran- 
sient merchants  is  not  to  be  regarded  as  dis- 
criminating against  nonresidents  merely  be- 
cause there  may  not  be  any  resident  mer- 
chants who  are  compelled  to  pay  the  license. 
Ottumwa  V.  Zekind,  95  Iowa,  622,  29  L.R.A. 
734,  58  Am.  St  Rep.  447,  64  N.  W.  646. 

Hut  an  ordinance  requiring  transient 
merchants  to  obtain  a  license,  and  deSning 
transient  merchants  as  "every  nonresident 
person  who  shall  sell,  exchange,  or  dispose 
of  any  goods,  wares,  or  merchandise  of  bis 
own,  or  of  other  nonresident  owners,"  con- 
flicts with  the  nroviaion  of  llie  Iowa  Con- 
stitution that  laws  of  a  general  nature 
shall  have  a  uniform  operation.  Paciflc 
Junction  v.  Dyer,  64  Iowa,  38,  IB  N.  W. 
862. 

Ao  ordinance  providing  that  persons  who 
"temporarily  reside  in"  a  municipality  must 
obtain  a  license  before  they  can  sell  goods 
In  a  certain  manner  is  invalid  by  reason  of 
Its  discrimination  against  nonresidents. 
Cnrrollton  v.  Bazxette.  16B  HI.  284,  31 
L.R.A.  622,  42  N.  E.  837. 

An  ordinance  imposing  a  license  tax  on 
transient  persons  other  tbaii  citizens  of  the 
municipality,  for  aelline  floods,  is  uncon- 
stitutional and  void.  McGraw  v.  Marion, 
98  Ky.  073,  47  L.R.A.  693,  34  S.  W.  18. 

A  statute  imposing  a  license  tax  upon 
"all  traveling  agents  from  other  states  of- 
fering any  species  of  merchandise  for  sale 
or  selling  the  same,"  but  which  exacts  no  li- 
cense or  tax  upon  the  same  class  of  persons 
who  are  citizens  of  the  state,  violates  art.  4, 
g  2,  of  the  Federal  Constitution.  McOuire 
V.  Parker,  32  La.  Ann.  832.  In  this  cas* 
40  L,R.A.(N.8.) 


tbe  court  said:  "When  we  consider  the 
meaning  of  these  terms,  and  reHect  upon  the 
important  object  sought  to  be  accomplished 
by  this  constitutional  provision,  so  easeutial 
not  only  to  unrestricted  trade  and  inter- 
course between  the  states,  but  even  to  the 
liberties  and  highest  privileges  of  the  citi- 
zens of  a  common  country,  we  are  bound  to 
conclude  that  a  requirement  of  a  state  law 
that  discriminates  so  glaringly  against  citi- 
zens of  other  statee,  and  in  favor  of  the 
citizens  of  its  own  state,  is  designed  to  de- 
feat the  objects  and  purposes  which  this 
wise  constitutional  provision  U'as  intended 
to  secure,  and  therefore  violates  the  spirit 
of  the  clause  invoked." 

An  ordinance  regulating  transient  trad- 
ers, which  imposes  a  license  fee  upon  non- 
residents only,  is  invalid  as  being  in  re- 
straint of  trade.  Baginaw  v,  Saginaw  Cir- 
cuit Judge,  100  Mich.  Si,  03  N.  W.  986. 

An  ordinance  providing  for  tbe  licensing 
and  regulation  of  itinerant  merchants  and 
transient  vendors,  which  expressly  excludes 
from  its  operation  actual  and  bona  fide 
residents  of  the  city,  contravenes  tbe  pro- 
vision of  art.  4,  %  2,  and  of  the  14tb  Amend- 
ment of  the  Federal  Constitution,  as  well 
as  a  provision  of  the  state  Constitution 
that  no  member  of  the  state  shall  be  de- 
prived of  any  of  the  rights  or  privileges  se- 
cured to  any  of  the  citizens  thereof.  State 
ex  rel.  Greenwood  v.  Nolan,  108  Minn,  170. 
122  N.  W.  255. 

Hawkers,   peddlers,   and   itinerant   venders. 


agent,  shall  travel  through  any  county  and 
peddle  or  sell  certain  enumerated  articles, 
he  shall  procure  a  license,  does  not  dis- 
criminate against  nonresidents  of  the  state 
or  of  any  county.  Crenshaw  v.  State,  95 
Ark.  464,  130  S.  W.  66B. 

A  village  ordinance  defining  who  shall  b« 
deemed  peddlers  under  its  provisions,  and 
requiring  such  persons  to  obtain  a  license, 
which  by  its  terms  applies  to  "every  per- 
son," and  which  provides  that  it  shall  not 
be  construed  to  apply  to  "the  regular  and 
ordinary  trade  of  merchants  or  storekeep- 
ers occupying  established  and  permanent 
places  of  business  in  said  village,  nor  to  the 
taking  of  orders  and  delivery  of  goods  to 
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cMpormtion  ia  noreksouably  ezercised  in 
mtking  invidioiu  diatinctioni  between  citi- 
leiu  endowed  with  equal  right!.  It  ia  in- 
competent fmr  tbis  board  of  cosuniMionera, 
intrusted  m  it  is  with  the  rule  in  lock) 
manteipa)  affairs,  to  erect  walls  of  ezclu- 
sioo  against  citiiens  without  ita  limits,  or 
obttrnct  free  commerce  and  trade  between 
them  and  ita  own  inhabitanta."  State, 
Kohlenbrinck,  Prosecutor,  ▼.  I<ong  Branch, 
■upra.  It  seema  to  us  that  the  ordinance 
in  qoestion  is  aimed  at  nonrestdenta,  and 
there  is  rootn  for  the  reaaonabla  auspicion 
that  it  was  designed  principsJlj  for  the 
btoefit  of  residents,   in  erecting   a  barrier 

their  customera   by   established   dealers 
the  regular  cour«e  of  their  businesa,"  does 
not  discriminate  against  nonresidents.   Case 
t   U.   Co.   T.    Foreat   Park,    162    111.   App. 
ISS. 

A  town  ordinance  Oiaking  it  unlawful  for 
saj  traveling  peddler  to  ply  hia  vocation 
within  the  coiporate  limita  without  fii 
procuring  a  licenae  doca  not  discriminate 
in  fiTor  of  citizens  of  the  town,  and  against 
those  who  do  not  reside  in  the  town.  Mar- 
tin T.  Rosedale,  130  Ind.  100,  29  N.  E.  410. 

A  statute  requiring  peddlers  to  be  li- 
nnied,  and  restricting  the  granting  of  such 
license  to  tbe  county  in  which  the  appli- 
cant holds  hia  residence,  cannot  be  so  ap. 
plied  as  to  discriminate  against  citizens  of 
other  states.     Bliss'a  Petition,  83  N,  H.  135. 

A  statute  which,  for  the  purpose  of  rev- 
enue, imposes  taxes  on  occupations,  includ- 
ing, tftler  alia,  that  of  peddling,  and  pun- 
ishing a  failure  to  take  out  a  lioenao  as 
a  misdemeanor,  is  not  rendered  obnoxious 
to  the  provision  of  the  Federal  Con- 
■titntion  that  "the  citizena  of  each  state 
shall  be  entitled  to  all  privileges  and 
inuDunitiea  of  the  citizens  of  the  several 
states,"  by  tbe  passage  of  anotiier  statute 
providing  that  it  shall  he  lawful  for  all  per- 
sons to  peddle  and  sell  without  a  license  all 
things  made  or  manufactured  in  the  state, 
since  it  is  within  the  power  of  the  state  to 
exempt  from  taxation  manufactures  withi 
its  borders.     Seymour  v.  State,  61  Ala.  SS 

A  statute  requiring  a  licenae  to  be  ob- 
tained by  peddlera  of  certain  articles  in  any 
connW,  but  providing  that  the  act  "ahall 
not  apply  to  any  resident  merchant  in  said 
Mnnty,"  is  obnoxious  to  tbe  provision  of 
the  I4th  Amendment,  prohibiting  a  state 
from  denying  to  any  person  within  its  juris- 
diction the  full  protection  of  the  laws,  and 
U  also  in  conflict  with  art.  2,  3  IS,  of  ths 
Constitution  of  the  state  of  Arkansas,  which 
provides  that  "the  general  assembly  shall 
not  grant  to  ^ny  citizen,  or  class  of  citizens, 
privileges  or  immunities  which  by  the  same 
terms  shall  not  equally  belong  to  all  citl' 
wns."  Ex  parte  Deeds,  75  Ark.  W2,  87  8. 
W,  1O30. 

A  Btatiitt 
itinerant  vt 
vender  as  any 
S)tmt.  who  ens; 
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'  against  tbe  introduction  of  foreign  trade 
for  their  protection.  It  is  therefore  open 
to  tbe  juat  criticism  that  it  is  discrimina- 
tive, in  restraint  of  trade,  and  not  author- 
ized by  the  terms  of  the  Constitution, 
which  were  intended  to  secure  equality  in 
-such  matters.  Saginaw  v.  Saginaw  Circuit 
Judge,  IM  Mich.  32,  63  N.  W.  -035.  "Mu- 
nicipalities are  not  in  any  seuae  close  cor- 
porations. They  are  not  vested  with  rights 
for  local  legislation,  in  order  that  they  may 
arrogate  to  thair  own  inhabitants  addition- 
al rights  and  privileges  to  those  enjoyed  l^ 
other  citizens  of  the  state  or  nation.  Nei- 
ther  may   rights   he   denied   to   its   citizens 

sient  businesa  in  the  state,  either  in  one  lo- 
cality, or  in  traveling  about  the  country,  or 
from  place  to  place,  selling  manufactured 
goods,  wares,  or  merchandise,  violates  the 
provision  of  the  Federal  Constitution  that 
the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
of  the  several  states,  since  tOe  citizen  of 
another  state  who  has  no  permanent  place 
of  business  is  inhibited  from  selling  his  man- 
ufactured articles  to  consumers  in  Colorado, 
except  on  payment  of  a  license  fee,  if  he 
aeeks  and  secures  such  customers  in  a  man- 
ner which  would  make  him,  an  itinerant 
vender  a^  defined  bj  the  act,  while  tlR  citi- 
zen and  resident  of  the  state  with  a  per- 
manent place  of  busiaes  therein  is  exempted 
from  its  operation;  and  such  statute  can- 
not be  justified  as  an  exercise  of  the  police 
power  on  the  ground  that  its  purpose  is  to 
prevent  fraud,  since  the  doss  ideation  there- 
in bears  no  reasonable  or  just  relation  to 
the  object  to  which  it  is  addressed,  but  is 
merely  arbitrary.  Smith  v.  Farr,  46  Colo. 
3S4,  104  Pae.  401. 

In  Leonard  v.  Beed,  40  Colo.  307,  133  Am. 
Bt  Bep.  77,  104  Pac.  410,  tbe  same  sUtuU 
was  again  held  invalid  as  being  nothing 
more  or  leas  than  an  imposition  of  a  tax 
upon  nonresidents  bringing  merchandise  in- 
to the  state  for  the  privilege  of  selling  it. 
the  court  saying:  "Plaintiff  in  error  is  re- 
quired to  pay  the  license  fee  exacted  for  the 
privilege  of  disposing  of  bis  marchandise  at 
a  storeroom,  because  he  temporarily  occu- 
pies it  without  tbe  intention  of  engaging  in 
permanent  trade  at  that  place.  His  tem- 
porary occupation  results  from  the  fact  that 
he  Is  a  nonresident,  bringing  with  him 
from  a  sister  state  articles  of  merchandise 
which  he  seeks  to  dispose  of  to  those  pur- 
chasing for  their  own  use.  A  resident  mer- 
chant permanently  engaf^ed  in  selling  the 
same  class  of  mercliandise  at  a  storeroom 
in  Colorado  SprinRS  is  exemnted  from  the 
payment  of  such  license.  This  imi>oses  a 
burden  upon  the  nonresident  coming  to  the 
state  for  the  purpose  of  enttaging  in  com- 
merce, by  requiring  him  to  pay  for  tbe  priv- 
ilege of  selling  articles  of  merchandiaa 
brought  with  or  sent  to  him  from  the  out- 
side, from  which  the  resident  permanently 
engaged  in  business  is  exempted." 

A  power  conferred   upon   a  municipality 
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*nd  still  allowed  to  be  exercised  by  non- 
rMidents  wbo  may  come  within  the  corpo- 
rate limits.  Discrimination  agaiiiBt  mi- 
denta  is  equally  odioua  aa  dUcrimi nation 
iu  their  favor."  Horr  &  B.  Mun.  Police 
Ord.   S   137. 

We  conclude,  therefore,  that  the  ordi- 
nance of  Morehead  City  under  which  the  de- 

by  its  charter,  to  tax  itinerant  traders,  ia 
not  properly  exercised  by  an  ordinance  im- 
pOBing  such  a  tai  upon  nonresidents  only. 
Gould  V.  Atlanta,  55  Ga,  67B.  In  this  case 
the  court  said;  "When  power  is  given  to 
municipal  corporations  to  impose  taxes, 
whatever  else  the  grant  may  mean,  it  cer- 
tainly means  that  the  citizens  are  to  be 
taxed.  Tliat  is  the  plainest  and  most  ob- 
vious construction  in  all  cases.  Other  per- 
eons  may  be  included,  but  citizens  must  be, 
unless  expressly  excepted.  It  is  for  them, 
and  upon  them  chiefly,  that  local  legislation 
is  to  act.  Until  there  is  an  ordinance  that 
binds  the  citizen,  there  can  be  none  (other 
than  a  mere  police  regulation)  that  binds 
the  stranger.  When  the  stranger  comes 
into  the  city  be  ma^  be  watched,  but  he  can- 
not be  taxed  if  citizens  of  bis  class  are  not 
taxed,  unless  there  is  some  special  grant  of 
authority  enabling  the  municipality  to  tax 
him  as  a  nonresident." 

A  municipal  ordinance  imposing  a  license 
tax  upon  nonreeident  peddlers  only  is  void, 
because  it  tends  to  create  monopolies,  and 
mabcB  an  unjust  and  unwarrantable  dis- 
crimination between  resident  and  nonresi- 
dent citizens  exercising  the  same  calling 
in  a  business  which  before  its  enactment 
was  free  to  all.  Braceville  v.  Doherty,  30 
111.  App.  045. 

Aoity  ordinance  raquiring  peddlers  to  pro- 
cure licenses,  but  exempting  from  its  opera- 
tion bona  fide  residents  who  may  sell  arti- 
cles manufactured  in  the  city,  is  void.  Lu- 
cas V.  Macomb,  49  III.  App.  60. 

In  Sears  v.  Warren  County,  36  Ind.  207, 
10  Am.  Rep,  62,  it  was  held  tbat  a  statute 
requiring  a  license  fee  to  be  paid  by  travel- 
ing merchants  and  peddlers  not  residents  of 
the  state  was  not  in  conflict  with  the  pro- 
vision of  the  Federal  Constitution  that  the 
citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in 
the  several  states,  upon  the  ground  that  the 
tax  is  not  on  the  persona  or  property  of 
nonresidents,  but  on  a  particular  business 
carried  on  in  the  state;  and,  further,  that 
it  did  not  conflict  with  the  provision  of  the 
state  ('onstitution  that  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to 
all  citizens,  since  such  section  can  have  no 
application  to  nonresidents  of  the  state. 

A  municipal  ordinance  requiring  every 
person  who  hawks  or  peddles  any  goods, 
wares,  or  merchandise  not  the  growth  or 
manufacture  of  the  county  in  which  the  city 
enacting  the  ordinance  is  situated,  and  con- 
taining the  proviso  that  nothing  therein 
shall  be  construed  to  apply  to  any  citizens 
40  L.R.A.(N.S.) 


fendant  was  charged  erimiually  before  the 
justice  is  invalid,  in  that  "it  spends  ita 
whole  force  on  nonresidents,  and  spares 
residents  entirely."  The  Superior  Court 
properly  dirscted  that  a  verdict  of  not 
guilty  be  entered  upon  the  findings  of  the 
jury.  The  defendant  was  entitled  to  his 
discharge. 

of  the  city,  is  not  a  valid  exercise  of  power, 
being  repugnant  to  the  provision  of  the  Fed- 
eral Constitution  that  the  citiaens  of  each 
stat«  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states, 
and  to  the  provision  of  the  state  Constitu- 
tion that  Uie  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizen  a 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  sot  equally  belong  to  all 
citizens.  Uratfty  v.  Rushvjlte,  107  Ind.  602, 
G7  Am.  Rep.  128,  8  N.  £.  609. 

A  statute  imposing  a  peddlers'  license 
tax  which  expressly  exempts  from  its  opera- 
tion the  owner  of  goods  peddling  them  in 
the  county  in  which  be  is  a  resident  tax- 
payer, or  in  any  county  immediately  ad- 
joining thereto,  obviously  discriminates  in 
favor  of  the  resident  against  the  nonresi- 
dent, and  is  repugnant  to  art.  4,  g  2.  of  the 
Federal  Constitntion.  Re  Jarvis,  6S  Kan. 
329,  71  Pae.  676,  15  Am.  Crim,  Rep,  391. 

A  statute  requiring  peddlers  to  obtain 
licenses,  and  providing  that  itinerant  per- 
sons who  are  citizens  of  tlie  state  and  who 
vend  exclusively  goods,  wares,  and  merchan- 
dise which  are  the  growth,  product,  or  man- 
ufacture of  the  state,  shall  not  be  deemed 
peddlers,  nor  required  to  taice  out  a  license, 
violates  art  4,  %  Z,  of  the  Federal  Constitu- 
tion.   Rash  V.  Halloway,  82  Ky,  874. 

An  ordinance  imposing  a  license  tax  on 
"peddlers  or  itinerant  retailers  of  goods" 
applies  to  residents  as  well  as  nonresidents. 
West  V.  Mt.  Sterling,  23  Ky.  L.  Rep.  1870, 
66  S.  W,  120, 

A  statute  requiring  peddlers  to  obtain  a 
license,  but  providing  that  "any  resident  of 
a  town  having  a  place  of  business  therein, 
owning  and  paying  taxes  to  the  amount  of 
t26  on  his  stock  in  trade,  can  peddle  said 
goods  in  his  own  town  without  paying  any 
license  fee  whatever,"  conflicts  with  the  pro- 
vision of  the  14th  Amendment,  that  "no 
state  shall  deny  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws," 
and  denies  the  equal  right  to  acquire  prop- 
erty and  pursue  happiness  gnaranteed  by 
the  state  Constitution,  since  tne  differentia- 
tion of  persons  who  are,  from  those  who  are 
not,  to  pay  license  fees,  is  not  a  discrim- 
ination based  upon  the  inherent  differences 
in  the  nature  of  the  business  carried  on,  or 
the  kind  of  property  owned  or  dealt  in. 
State  V.  Mitchell,  97  Me.  66,  94  Am.  St.  Rep. 
481,  S3  Atl,  887. 

A  discrimination  in  the  granting  of  ped- 
dlers' licenses,  but  which  no  fee  is  required 
of  a  person  in  the  city  or  town  in  which  he 
pays  taxes  upon,  his  stock  in  trade,  and  ia 
qualified  to  vote,  la  obnoxious  to  the  14th 
Amendment,    Com.  v.  Hana,  195  Mass.  262, 
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11  L,H.A.(N".S,)  79B,  122  Am.  St,  Eep.  2S1, 
SI  X.  E.  14D,  II  Ann.  Cae.  614. 

An  ordinance  imposing  a  license  tax  up- 
on hawlceri  and  peddlers  which  practically 
eiempts  residents  from  its  provisions,  wbiJe 
impoaing  an  unjust  and  unreasonable  licenae 
lee  upon  nonreaidentB,  is  invalid.  Brooks 
T.  Uangan,  80  Mich.  676,  24  Am.  St.  Hep. 
137,  49  N.  W.  833. 

An  ordioaoce  making  it  unlawful  to  sell 
or  offer  for  sale,  as  a  hawker,  peddler,  tray- 
elinp  merchant,  or  agent,  either  by  gample 
or  otherwise,  any  garden,  farm,  or  dairy 
products,  or  any  other  goods,  wares,  or  mer- 
ctauidiBe,  without  first  obtaining  a  license, 
but  containing  a  proviso  that  it  should  not 
apply  to  those  perBoos  holding  mercantile  li- 
WBses  within  the  borough,  who  should  com- 
ply vith  the  market  ordinance,  nor  to  per- 
vms  selling  or  offering  for  uile  the  products 
of  their  own  farm  or  garden,  and  hawkers 
«lio  first  attend  the  borough  market  and 
comply  with  the  provisions  of  the  market 
ordinance,  is  invalid  as  a  trade  regulation. 
Shimokin  t.  Flaunigan,  IGS  Pa.  43,  26  Atl. 

m. 

A  borough  ordinance  which  discriminates 
against  nonresidents  by  prohibiting  all  per- 
wms  from  peddling  or  selling  goods  from 
twBse  to  house  without  a  license,  which  is 
Sied  st  so  high  a  figure  that  it  amounts  to 
a  prohibition,  but  which  excepts  residents 
of  the  borough  from  its  provisions,  is  void. 
being  beyond  the  powers  of  the  corporation; 
and  it  cannot  be  sustained  as  a  police  regu- 
lation, because  not  directed  against  the 
buEinas  or  practice  sought  to  be  regulated, 
bnt  against  some  of  the  persons  engaged  in 
it.  Savre  v.  Fbillips.  148  Pa.  482,  16 
LSA.  49,  33  Am.  SL  Rep.  842,  24  Atl.  T6 

A  statute  imposing  a  lioenae  fee  upon 
peddlers  in  a  certain  county,  but  providing 
that  it  shall  not  apply  to  merchants  resid- 
ing and  haring  a  re^lar  place  of  business 
therein,  nor  to  the  sale  by  citizens  of  the  said 
KMnty  or  products  of  their  own  growth 
ud  manufacture,  is  not  a  police  regulation, 
inlen'aed  to  prot«ct  the  people  against  fraud 
fnwi  traveling  venders  of  merchandise,  but 
t  intended  to  protect  the  merchants  and 
jwidents  of  the  county  against  competition 
iiDBi  those  who  live  in  any  other  part  of  the 
world,  and  is  therefore  a'  denial  to  citiMns 
Ttriding  ontaide  of  the  county  of  e[|ual 
fights  in  business  with  those  who  live  in  the 
Kmitj,  on  the  sole  ground  of  their  residence. 
Md  therefore  violative  of  art.  4,  $  2,  of 
tfc*  Federal  Constitution.  Com,  v.  Snyder 
182  Pa.  630.  38  Atl.  356. 

An  ordinance  prohibiting  peddling  with- 
wt  a  license,  with  a  proviso  that  it  shall 
iKt  apply  to  persons  holding  mercantili 
Itenies  within  the  borough,  is  not  a  police 
W  a  trade,  regulation,  and  therefore  inval 
id.    West  Pittston  v.  Dymond,  8  Kulp.  12 

An  exemption  of  manufacturers  who  have 
jaid  taxes  on  capita!  employed,  from  the 
proviiions  of  a  statute  imposing  a  license 
tu  apon  peddlers,  in  its  application  to  a 
eitivD  of  onother  state,  deprives  him  of 
privileges  and  immunities  possessed  by  eiti- 
«L.R.A.(NA> 


sens  of  the  enacting  state.    Com.  v.  Myer, 
"T  Va.  809,  31  L.R.A.  379,  23  S.  E.  915. 

A  statute  which  provides  that  no  person 
shall  be  licensed  as  a  peddler  who  has  not 
resided  in  the  state  one  year  next  preced- 
ing the  application  for  a  licenae,  and  that 
~  ~  person  shall  be  deemed  a  peddler  by 
son  of  selling  articles  whicn  are  the 
manufacture  of  the  state,  with  certain  specl- 
"    '  . '  ■       ,   unconstitutionally   discrim- 

inates against  citizens  of  other  states.    Re 
Wataon,  15  Fed.  Gil. 

Hucksters. 
A  statute  making  it  unlawful  for  any 
rson  to  engage  in  huckstering  without  ob- 
taining a  license,  but  containing  the  pro- 
vision that  nothing  contained  therein  should 
prevent  any  citizen  of  the  commonwealth 
In»n  vending,  hawking,  or  peddling  products 
of  his  farm  or  garden,  contravenes  art.  4, 
S  2,  of  the  Federal  Constitution.  Com.  t. 
Simons,  ]6  Pa.  Co.  Ct.  650. 

Canvassers  and  sample  aellera. 

In  Dozier  v.  State,  364  AU.  83,  129  Am. 
St.  Rep.  51,  46  So.  9,  reversed  in  218  U. 
8.  124,  54  L.  ed.  BBS,  28  L.R.A.(N.S.)  2S4, 
39  Sup.  Ct.  Rep.  649,  on  the  ground  that 
the  statute  in  question  was  an  interference 
with  interstate  commerce,  it  was  held  that 
a  statute  imposing  a  license  tax  upon  an; 
person  soliciting  orders  for  the  enlargement 
of  photograpba  or  for  picture  framss,  hut 
providing  that  the  act  shall  not  apply  to 
merchants  or  dealers  having  a  permanent 
place  of  business  in  the  state,  and  keeping 
picture  frames  as  a  part  or  all  of  their 
stock  in  trade,  did  not  unconstitutionally 
discriminate  in  favor  of  merchants  having  a 
permanent  place  of  business,  as  against 
merchanta  residing  without  the  state,  since 
the  condition  or  exception  applies  alike  to 
any  merchant,  whether  residing  in  the  state 
or  out  of  it,  provided  he  has  a  permanent 
place  of  business  in  the  state. 

A  statute  imposing  a  license  tax  tor  pur- 
poses of  revenue  upon  every  person  not  a 
resident   merchant,   mechanic,   or   manufae- 

er,  engagin 
sample,  does  n 
citizens  of  the  state,  since  the  word  "resi- 
dpnta,"  as  used  in  connection  with  the  words 
"merchant,  mechanic,  or  manufacturer,"  is 
not  intended  to  import  a  personal  residence, 
but  only  the  place  of  business.  Speer  v. 
Com.  23  Gratt,  93G,  14  Am.  Rep,  164. 

A  statute  discriminating  between  a  mer- 
chant and  a  sample  merchant,  by  taxing  the 
business  ol  the  one  lightly  while  taxing  that 
of  the  other  heavily,  cannot  be  held  uncon- 
stitutional on  the  assumption  that  mer- 
chants must  necessarily  be  residents,  and 
that  sample  merchants  must  necessarily 
be  nonresidents,  Ex  parte  Thornton,  4 
Hughes,  220,  12  Fed.  538. 

An  ordinance  requiring  a  license  to  be 
obtained  by  any  person  whose  principal 
place  of  business  is  not  in  the  city,  or  who 
conducts  his  principal  place  of  buslneH 
19 
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without  th«  city,  &nd  mIIb  <a  offers  to  nil 
uny  goods,  wares,  or  merchgjidise  hj  Bam- 
pie  or  repTtwentation  to  anj  person  other 
than  persons  living  or  doing  a  licensed  biisi- 
uess  in  the  city,  violates  art.  4,  %  2,  of  the 
Federal  Constitution;  and  the  fact  that  its 
provisions  appl;  to  residents  of  the  state 
as  well  as  to  nonreaidents  does  not  adi 


Bros.  V.  Louisville,  84  Ky.  30B,  2  S,  W.  OS. 

A  state  statute  which  prohibits  the  sale 
within  a  certain  district  of  the  state  of 
articles  other  than  agricultural  products  and 
articles  manufactured  in  the  state,  by  per- 
sona not  residents  in  the  state,  without  first 
ohtaining  a  license  and  paying  therefor,  is 
repugnant  to  art.  4,  g  2,  of  the  Constitu- 
tion. Ward  V.  Maryland,  12  Wall.  418.  20 
L.  ed.  449,  reversing  31  Md.  279.  1  Am. 
Rep.  50. 

A  village  ordinance  imposing  a  license  fee 
upon  nonresident  auctioneers  and  sample 
sellers  is  discriminatory,  and  therefore  il- 
legal from  a  constitutional  standpoint. 
Radebaugb  t.  Plain  City,  11  Ohio  Dec.  Re- 
print, 612. 

An  ordinance  requiring  a  nonresident  to 
obtain  a  license  before  engaging  in  the  busi- 
ness of  canvassing  is  void  for  want  of  au- 
thority to  make  it.  Wilcoi  v.  Enoxville, 
12  Pa.  Co.  Ct.  641. 

An  ordinance  requiring  a  license  to  be 
obtained  for  the  sals  of  goods  hy  sample, 
but  which  provides  that  it  shall  not  be  so 
construed  as  to  impose  any  additional  tax 
or  disability  upon  merchants  of  the  city, 
discriminates  between  residents  and  non- 
residents, and  assumes  to  lay  down  a  spe- 
cial rate  of  taxation  for  the  former  class, 
and    is   therefore    invalid    as    contravening 

Iirovisiona  of  the  state  Constitution  that  the 
egislature  shall  have  no  power  to  suspend 
any  law  of  the  land  for  the  benefit  of  any 
particular  Individual,  nor  to  pass  any  law 
(or  the  benefit  of  individuals  inconsistent 
with  the  general  laws  of  the  land.  Nash- 
ville V.  Althrop,  5  Coldw.  664. 

In  Robbins  v.  Taking  Dist.  13  Lea,  303, 
reversed  in  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Bep.  45,  7  Sup.  Ct.  Rep.  692, 
on  the  ground  that  the  statute  in  question 
unlawfully  interfered  with  interstate  com- 
merce, it  was  held  that  a  statute  provid- 
ing that  all  drummers  and  all  persons  not 
having  a  regular  licensed  house  of  business 
in  the  taxing  district,  offering  for  sale  or 
selling  goods,  wares,  or  lacrchandise  there- 
in by  sample,  shall  be  required  to  pay  a 
speciflGd  tax,  was  not  rendered  a  partial 
law  by  the  exemption  of  resident  merchants 
selling  their  own  goods  by  sample  within 
the  district,  from  the  special  privilege  tax. 

A  statute  imposing  a  heavy  license  tax 
upon  the  right  to  canvass  from  bouse  to 
house  for  a  certain  limited  number  of  arti- 
cles not  produced  or  manufactured  within 
'   the  state,  and   not  injurious   to  health 


places  of  business,  violates  the  provisions 
of  the  Federal  Constitution  against  abridg- 
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ing  pri^eges  or  immunities  of  the  citizens 
of  the  United  States,  and  denying  equal 
protection  of  the  laws.  State  v.  Bayer,  'M 
Utah,  267,  19  L.E.A.(N.S.)  297,  07  Pac. 
120. 

An  ordinance  enacting  that  oo  person  be- 
ing a  nonresident  shall  sell  by  sample  or 
otherwise  any  goods,  wares,  or  merchaji- 
dis«  without  first  obtaining  a  license  is  un- 
constitutional as  an  attempted  discrimina- 
tion adverse  to  nonresidents  of  the  state. 
Clements  v.  Casper,  4  Wyo.  494,  35  Pac. 
472- 

Agents   for   nursery   stock. 

A  statute  requiring  every  person  acting 
as  an  agent  for  the  sale  of  nursery  stock 
not  grown  in  the  state,  to  obtain  a  license, 
with  the  proviso  that  any  citizen  of  the 
state  may  sell  nursery  stock  grown  one 
year  or  more  in  lands  or  nurseries  owned 
by  him  in  the  state,  on  which  taxes  have 
been  paid,  without  procuring  a  license,  but 
which  does  not  give  the  citizens  of  other 
states  the  right  to  sell  without  a  license 
stock  lo  grown,  violates  art.  4,  g  2,  of  th? 
Constitution  of  the  United  States.  State 
V.  Lancaster,  63  N.  H.  287. 

A  statute  providing  that  permits  shall 
be  obtained  for  the  sale  of  nursery  stock, 
which  requires  only  agents  selling  trees 
grown  in  other  states  to  carry  duplicates 
of  the  principal's  permit,  for  which  dupli- 
cate an  additional  charge  is  made,  illegallv 
discriminates  between  resident  and  nonresi- 
dent dealers.  Ex  parte  Hawley,  22  B.  D. 
2S,  16  L.R.A.(N.B.)  13S,  116  N.  W.  93. 

A  statute  requiring  every  person  sellinf; 
fruit  trees  or  other  nursery  stock  grown 
outside  the  state  to  file  an  sffldavit  witli 
the  secretary  of  state,  together  with  a  bond 
conditioned  to  save  harmless  any  citiien  of 
the  state  who  shall  be  defrauded  by  »ny 
false  or  fraudulent  representations  as  to 
the  place  where  such  stock  was  trrown,  or 
as  to  its  hardiness  for  climate,  violstes  art. 
4.  g  2,  of  the  Constitution  of  the  United 
States.  Re  Schechter,  4  Inters.  Com.  Rep. 
849,  eS  Fed.  695. 

Miscellaneous. 


"except  property  sold  by  citizens  of  the 
town  or  county,  and  who  are  bona  fide  own~ 
ers  thereof,"  and  an  ordinance  adopted  in 
pursuance  of  such  provision,  fixing  the  li- 
cense fee  of  auctioneers  and  salesmen  at  96 
for  residents  of  the  counly,  and  tlO  for 
such  as  are  not  residents  of  tlie  county,  dis- 
criminate against  goods  and  merchandise 
brought  into  the  state  for  saje  by  nonresi- 
dent owners,  and  therefore  conflict  with 
art.  4,  g  2.  of  the  Federal  Constitution. 
Daniel  v.  Richmond,  78  Ky.  642. 

But  a  statute  requirinit  the  payment  of 
a  liceimc  fee  for  the  nrivilege  of  purchasing 
certain  kinds  of  produce  in  a  certain  coun- 
ty, to  he  shipped  out  of  it,  wliich  fee  is 
greater  in  the  case  of  nonresidents  of  the 
county  than  of  residents,  is  not  obnoxiouB 
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b>  United  SUtea  ConatitutiOD,  kr^  4,  g  2, 
liim  tbe  diacriminsttoD  is  act  against  citi- 
mi  of  otber  atAtes  mora  than  citiienB  of 
tbe  ducting  atate,  nor  againat  foKtgn  mar- 
ktti  more  Uian  domestic  markets.  Hother- 
mel  ».  Meyerle,  136  Pa.  260,  9  L.R.A.  368, 
3  Inters.  Com.  Rep.  315,  20  Atl.  GS3. 

ia  ordinance  levying  a,  licrnae  tax  on 
"ereij  sgenEy  ot  a  brewery  of  another  atate 
doing  bugineaa  in  the  city"  is  plainly  offen- 
lin  to  that  provision  of  the  ConBlitution 
of  tie  United  States  by  which  the  citizens 
ef  Mch  state  are  declared  entitled  to  all  the 
iauBunitiea  and  privileges  of  the  citizens 
of  the  aeveral  sUtea.  Cullman  v.  Arndt, 
m  Als,  561,  26  So,  TO. 

In  ordinance  requiring  a  license  tee  from 
■II  depots  and  agencies  estabtislied  in  tlie 
fitv,  of  all  breweries  and  distilleries  and 
ill  wholeaale  dealers  in  malt  liquors,  which 
Bccpls  from  its  operation  any  resident  en- 
gaged in  the  wholesale  business  of  bottling, 
or  bottling  and  vending,  beer,  is  void  as 
n^ng  an  unjuat  discrimination  in  favor 
of  residents  as  against  nonresidents.  In- 
dianapolis T.  Bieler,  138  Ind.  30,  36  N,  K. 
B57. 

Aa  ordinance  which,  as  a  police  regula- 
tion, requires  butchers  to  obtain  a  license, 
sad  vhicb  discriminates  between  residents 
ind  nonresidents  in  respect  to  the  amount 
of  fee.  is  void.  Conshobocken  v.  Fennel,  3 
Dfl.  Co.  Rep.  354. 

.An  ordinajice  requiring  drivers  of  busl- 
iXM  rebicles  to  be  licensed,  which  provides 
that  residents  may  obtain  a  license  by  pay- 
il><t  II.  and  that  nonresidents,  or  persons 
rto  have  not  i«aided  in  the  city  three 
noRlhs.  muat  obtain  a  permit,  Is  void  for 
dinrrimination.  .Terser  City  t,  Chaaan,  81 
S. -T.  L.  316,  79  Atl,  1068. 

A  statate  which  fixea  prlcea  of  llcensea 
to  aril  and  put  up  lightning  rods  at  $100 
ta  fitiicns  of  the  state,  and  $500  to  eitiiens 
rf  other  states,  conflicts  with  art,  4,  j  8,  of 
U>«  Federal  Constitution.  State  v.  Wigrin, 
«  *.".  H.  SOS,  1  L.R.A.  66,  15  Atl.  128. 

^n  ordinance  imposing  a  tax  on  each 
"■'hick  employed  in  carrying,  transporting, 
0'  peddling  merchandise  or  provisions, 
■liich  excepta  from  its  operation  vehiclea 
"♦d  by  peraoRS  engaged  in  business  within 
t^  territorial  limita,  who  have  a  permit 
Is  carry  on  the  same,  is  void  for  discrimina- 
tion.  Thooipaon  v.  Ocean  Grove  Camp 
Mteling  Asso,  66  N.  J.  L.  607,  26  Atl.  798. 
Bot  an  ordinance  requiring  payment  of 
a  license  fee  for  tugs  and  bargea,  which 
provides  that  a  reduction  of  40  per  cent 
"tsU  be  allowed  for  those  owned  iy  resi- 
dmts  of  the  city  and  retnrned  and  assessed 
for  taxation  therein,  is  not  in  conOIet  with 
"y  constitutional  provision.  St.  Louia  v. 
'onaolidated  Coal  Co.  113  Ho.  83,  20  S.  W. 
fW. 

Tlie  fact  that  a  larger  tax  ia  levied  upon 
'nasient  and  traveling  phot^igraphera  than 
'iwn  those  reaident  in  the  city  will  not  in- 
rtlidate  an  ordinance.  Caldwell  v.  Pm- 
wll*,  57  Kan.  511,  46  Pac.  949. 

In  Charleston  v.  Stale,  2  Speera,  L.  718, 
it  was  held  that  a  municipal!^  could  not 
«1.1LA.(N.S.} 


impoae  a  larger  tax  on  the  slave  of  a  non- 
resident employed  within  the  city,  than 
that  on  slaves  of  residents. 

A  Etatute  requiring  nonreaideuts  keeping 
live  stock  for  grazing  purposes  in  any  coun- 
ty of  the  staU,  to  pay  a  certain  sum  per 
head,  which  shall  be  in  lieu  of  all  taxes, 
contravenes  the  proviaion  of  the  Colorado 
atatc  Constitution  that  all  taxea  ahall  be 
uniform  upon  the  aame  class  of  aubjecta 
within  the  territorial  limita  of  the  au-  . 
thority  levying  the  tax,  and  ahall  be  levied 
and  collected  under  general  lawa  which  shall 
prescribe  euch  regiHationa  as  shatl  secure 
a  just  valuation  for  taxation.  Kiowa  Coun- 
ty V,  Dunn,  2]  Colo.  186,  40  Pac.  357. 

A  law  imposing  a  tax  on  each  sheep 
whose  owner,  reaiding  outside  of  the  state, 
ahall  bring  sheep  into  the  state  for  the 
purpose  of  pasture,  or  of  driving  such  sheep 
through  the  state,  la  held  in  Reser  v. 
Umatilla  County,  49  Or.  326,  120  Am.  St. 
Rep.  SIG,  80  Pac.  696,  not  to  impose  a  li- 
cense tax  in  the  exerciae  of  the  police  power, 
since  its  payment  does  not  confer  aome 
right  or  privilege  upon  the  owners  which 
otherwise  would  not  exist,  but  to  be  a  reve- 
nue measure,  and  therefore  violative  of  a 
constitutional  provision  requiring  taxes  to 
be  uniform  ana  assessed  according  to  value. 

B.  a  0. 


OREGOiv  suprx;me  oocrt. 

BEATRICE  DE  VALL,  Reapb, 
THOMAS  DE  VALL,  Appt. 
(60  Or.  493,  118  Pac.  843.) 

New  trial  —  power  to  grant  —  gronnda 

not  specified  In  motion. 

I.  A  court  of  general  jurisdiction  may 
set  aside  a  judgment  and  grant  a  new  trial 
for  reasons  not  stated  in  the  motion,  al- 
though tlie  statute  provides  that  new  trials 
may  be  granted  on  motion  of  the  party  ag- 
grieved for  specifled  causes  materially  af- 
fecting the  substantial  rights  of  such  party. 

On  Petition  for  Rehearing. 
Borne  —  power  of  conrt  —  effect  ot  atat- 

E.  The  power  of  the  court  to  grtJit  a  new 
trial  to  correct  errors  which  It  discovers 
is  not  destroyed  by  a  statute  regulating  the 
making  of  motions  for  new  trial  by  parties 
aggrieved  by  rulinge  made. 

(November  14,  1011.) 


ir«t0,  ^  Right  of  court  to  grant  ne«t> 
trial  on  itit  own  tnotfon,  or  on 
ffmundJi  other  than  those  urge^  by 
the  moving  parly. 

As  to  power  of  trial  court  to  cure  an  ex- 
ceeaive  verdict  by  requiring  or  permitting 
a  redaction  where  the  true  measure  of  dam- 
ages is  not  ascertainable  by  mere  compnta^  I  _. 
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APPEAL  by  defendant  (rom  an  order  of 
the  Circuit  Court  for  Wallowa  County 
vacating  a  Judgment  and  granting  a  new 
trial  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  on  a  foreign  judg- 
ment.     Affirmed. 

Statement  by  Eakln,  Ch.  X: 

This  IB  an  action  by  Beatrice  De  Vail 
against  Ihomaa  Da  Vail  to  recover  judg- 
ment for  the  sum  of  tl.ODB,  with  interest 
and  coBta,  upon  a  decree  of  the  circuit  court 
of  the  state  of  Wiaconain.  This  is  the  sec- 
ond appeal.  For  a  full  statement  of  the 
issues,  see  the  sane  ease  in  67  Or.  128,  109 
Pac.  TBS,  110  Pac.  705. 

Upon  the  second  trial,  had  on  November 
19,   IBJO,   before   a   jury,  verdict  was   ren- 


At 


law^ivil  cases. 


At  common  law  the  courts  of  general 
jurisdiction  have  inherent  power  to  grant 
«  new  trial  on  their  own  motion.  Rei  v, 
Qougb,  Z  Dougl.  K.  B.  791;  Rex  v.  Holt,  G 
T.  R.  436;  Rci  V.  Atkinson,  6  T.  H.  437, 
note  a  (where  new  trials  were  granted  in 
criminal  cases)  ;  DuS  v.  Fisher,  15  Gal.  380 
iobiter;  verdict  clearly  against  the  evi- 
dence) i  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
V.  Miller,  185  Ind.  3B1,  74  N.  E.  500 
(obiter;  answers  to  interrogatories,  sucb 
that  the  ends  of  justice  reijuire  the  verdict 
should  be  set  aside};  Allen  v.  Wheeler,  64 
Iowa,  828,  7  N.  W.  Ill  (verdict  in  conflict 
with  the  instructions)  ;  Hensley  v.  David- 
eon  Bros.  Co.  135  Iowa,  lOfl,  112  N.  W. 
BB7,  14  Ann.  Caa.  62;  Gale  v.  Kemper,  10 
La.  205  (within  sound  discretion  of  trial 
judge) ;  approved  and  followed  in  State  v. 
Fourth  Dist,  Judge,  8  La.  Ann.  02  (where 
the  court  set  aside  an  unsigned  judgment 
of  divorce,  and  dismiBsed  the  suit  because 
a  decree  of  separation  had  been  rendered  in 
another  jurisdiction  on  the  same  grounds)  ; 
Hawkins  v.  New  Orleans  Printing  4  Pub. 
Co.  29  La.  Ann.  134  (bribery  of  a  juror)  ; 
Marchand  v.  Noyes,  33  La.  Ann.  882  (un- 
signed default  judgment  entered  upon  un- 
answered intertogatories  in  garnishment 
proceedings  against  a  municipal  corpora- 
tion) ;  state  ex  rel.  Wentz  v.  Fifth  Dist. 
Judge,  35  La,  Ann.  874  (excessive  ver- 
dict); State  ex  rel.  Shreveport  Cotton  Oil 
Co.  V.  Blackman.  110  La.  286,  34  So.  438; 
Cartwright  v.  New  Orleans  R.  *  Light  Co. 
—  La,  ■ — ,  S9  So.  124  (verdict  contrary  to 
the  evidence,  the  law,  and  the  court's  in. 
atmctions)  ;  Ellis  v.  Ginsburg,  163  Mass. 
143,  39  N.  E.  800;  Forbes  v.  New  York  L. 
Ins.  Co.  178  Mass.  130,  69  N.  B.  636;  Ft. 
Wayne  ft  B.  I.  R.  Co.  v.  Wavne  Circuit 
Judge,  110  Hich.  173,  68  N.  W.  IIG  (in- 
sufGeien<^  of  award  in  personal  injury 
ease)  ;  Bank  of  Willmar  v.  Lawler,  7S 
Minn.  130,  80  N.  W.  868  (verdict  palpably 
against  the  evidence,  and  failure  of  jury 
40  L.R.A.(N.S.) 


dered  for  the  defendant,  and  judgment  en- 
tered thireon.  Thereafter,  on  the  same  day, 
a  motion  for  a  new  trial  was  Sled  by  plain- 
tiff upon  the  following  causes:  (1)  Be- 
cause the  court  erred  in  overruling  plain- 
tiff's objection  to  the  reception  of  any  evi- 
dence under  the  answer.  (2)  Because  the 
court  erred  in  admitting  evidence  against 
the  objection  of  plaintiff.  (3)  Because  the 
court  erred  in  refusing  to  receive  evidence 
offered  by  plaintiff  upon  the  trial.  (4) 
Because  the  verdict  was  contrary  to  law. 
(5)  Because  the  verdict  was  contrary  to 
the  evidence.  (6)  Because  the  court  erred 
in  refusing  to  direct  a  verdict  upon  the  mo- 
tion of  plaintiff  to  find  and  bring  a  ver- 
dict for  plaintiff. 

February    14,    1911,   being   at   tbe   same 

to  find  on  the  issues  directed  by  tbe  court) ; 
Ewart  V.  Peniston,  233  Mo.  695,  136  S.  W. 
422  (mistake  of  witnesses  and  want  of  evi- 
dence to  sustain  the  verdict);  Ensor  v. 
Smith,  67  Mo.  App.  eSl  {ohiter;  miscon- 
duct of  counsel);  Baughman  v.  National 
Waterworks  Co.  6B  Mo.  App.  578  (for  any 
good   ground)  ;    New   York   L.   Ins.    Co.   t. 


App.  284  [obiter;  failure  of  justice 
from  any  cause)  ;  Richter  v.  United  R.  Co. 
145  Mo.  App.  16,  129  S.  W.  1055;  Weber 
V.  Kirkendall,  44  Neb.  786,  63  N.  W.  35: 
Gallegos  v.  Sandoval,  IG  N.  M.  216,  106 
Pac.  373;  Schmidt  v.  Brown,  80  Hun,  183. 
30  N.  Y,  Supp.  68  (verdict  against  weight 
of  evidence);  Com.  v.  Qabor,  209  Pa.  201. 
63  Atl.  27B,  citing  Graham  v.  Graham,  1 
Serg.  t  R.  330,  as  authority  tor  the  gen- 
eral proposition  (verdict  received  and  jury 
discharged  in  the  absence  of  accused);  An- 
derson v.  Fox,  2  Hen.  k  M.  245  (excessive 
damages)  ;  Eggen  v.  Fox,  124  Wis.  534,  102 
N.  W.  I0S4;  Mills  V.  Scott,  89  U.  S.  25, 
25  L.  ed.  294  (which  held  that  where  an 
error  in  the  amount  recovered  is  apparent 
upon  the  record,  and  it  could  not  have  been 
remedied  by  an  amendment  of  the  plead- 
ings, the  Federal  Supreme  Court  will,  of 
its  own  motion,  direct  that  it  be  corrected, 
and,  if  necessary,  order  a  new  trial  or  fur- 
ther proceedings  for  that  purpose). 

In  Weber  v.  Kirkendall,  44  Neb.  788,  63 
N.  W.  35,  it  is  said  that  the  power  of  the- 
courts  of  general  jurisdiction,  in  the  cor- 
rection of  errors  committed  by  them,  "im 
exercised  not  alone  on  account  of  their 
solicitude  for  the  rights  of  litigants,  but 
also  in  justice  to  themselves  as  instru- 
ments provided  for  the  impartial  adminis- 
tration of  tbe  law." 

The  power  of  the  trial  court  to  grant  a 
new  trial  on  its  own  motion  is  not  limited 
to  cases  where  the  error  is  that  of  tbe  court, 
or  where  there  is  misconduct  of  tbe  jury. 
Ft.  Wayne  ft  B.  I.  R.  Co.  v.  Wayne  Cir- 
cuit Judge,  110  Mich.  173,  68  N.  W.  115. 
criticizing  Lloyd  v.  Brinck,  36  Tex.  1. 

So  it  has  been  held  that  a  justice  of  tb« 
peace  has  power  to  grant  a  new  trial  on 
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Wem  of  tba  eour^  npon  eonside  ration  of 
■ueh  motion,  the  court  made  tbe  following 
order:  '^'his  cauae  coming  on  to  be  heard 
tliU  daj,  on  the  motion  of  plaintiff,  asking 
(lut  a  judgment  heretofore  rendered  herein 
be  Mt  oBide  and  a  new  trial  granted, 
plaintiff  appearing  by  her  attorney,  Tboa. 
M.  Dill,  and  defendant  appearing  by  his 
attomer,  A.  B.  Coolej,  and  the  court  hav- 
ing carefully  considered  and  weighed  all 
the  evidence  introduced  on  the  trial  ol  this 
me,  and  having  considered  the  entire  rec- 
ord herein,  including  the  inBtructiona  given 
to  tbe  jurora,  and  it  appearing  that,  among 
the  instructions  given  by  the  court  to  the 
jury,  was  the  following,  'Upon  the  other 
bind,  if  the  defendant  has  aatislied  you 
by  a   preponderance   of   tlie   evidence   that 


■aid  Id.  C.  Porter  itaa  not  aerred  with 
raid  notice  on  aaid  24tta  dajr  of  April,  1907, 
or  that  renewal  of  said  notice  at  the  Octo- 
ber term  of  aaid  court  waa  not  given  to 
tbe  aaid  Porter,  then  you  should  find  for 
tb0  defendant,'  and  the  court  believing  that 
said  instruction  was  erroneous  under  tlie' 
evidence  introduced  on  the  trial  of  thiv 
case,  and  that  said  instruction  was  prejtl' 
dicial  to  plaintiff,  therefore,  because  of  the 
giving  of  said  erroneous  instruction  aa 
above  quoted,  and  for  no  other  reason  or 
reasons,  it  is  ordered  and  adjudged  that 
the  judgment  heretofore  rendered  in  tins 
caae  t>e  and  tbe  same  is  hereby  set  aside, 
and  a  new  trial  is  hereby  granted."  From 
this  order,  defendant  appealed,  under  g  64B, 
L.  O.  L. 


Iiis  own  motion,  where  he  believes  his  previ 
eaa  findings  erroneous.  State  ex  rel.  Hen 
d«m>n  V.   HcCrea,  40   La.   Ann.  20,   3   6o 


The  trial  court  should  act  aside  a  verdict 
tvirding   excessive    damagea,    on    its    ( 
motion,   in   a  case  where   the   court   mi 
have  asaessed  the  damages  without  the 
itrvention  of  the  jury,  and  failure  to  make 
ipplication   in  the  lower  court  to  have  thi 
anessment  of   damages  set   aside  will   nol 
preclude  the  appellate   court  from  exercis 
ing  its  superviainK  power  over  it.     Dicken 
'.Smith,  I  Litt.   (Ky.)   20S. 

It  has  been  held  that  the  right  of  tbe 
Knrt  to  grant  a  new  trial  on  ito  own  mo- 
tion can  be  exercised,  ordinarily  only  nith- 
hi  tbe  time  allowed  the  parties  to  make  a 
motion  therefor.  Ciilyerhouse  v.  Marx,  38 
I.a.  Ann.  667;  State  ex  rel.  Shreveport 
<'otton  Oil  Co.  T.  Blackman,  110  La.  260, 
J4  So.  438. 

In  Cartwright  v.  New  Orleans  R.  &  Light 
Co.  —  La.  ~,  50  So.  124,  it  was  beld  that 
the  trial  judge  may  em  offUHo  grant  a  new 
trial  at  any  time  before  judgment  is  signed. 

In  other  cases  it  has  been  held  that  the 
rominDn-Iaw  power  of  the  court  to  set  aaide 
>  verdict  or  judgment  on  ita  own  motion 
irart  he  exercised  during  the  term  in  which 
it  is  rendered.  Ewart  v.  Peniston,  233  tlo. 
<35.  136  S.  W.  422;  Jones  v.  Marble  Head 
Lime  Co.  128  Mo.  App.  346.  107  S.  W.  420; 
Head  v.  Randolph,  83  Mo.  App.  284;  Bauifh- 
nan  v.  National  Waterworks  Co.  68  Mo. 
App.  676:  GalieKOS  v.  Sandoval,  16  N.  M. 
!H,  106  Pao.  373. 

In  State  ex  rel.  Brainard  v,  Adams,  12 
M(L  Apo.  436.  it  was  said  that  the  statu- 
hiTT  riile  whieh  directs  that -"all  motions 
lor  new  trials  and  in  arrest  of  judgment 
■hill  be  made  within  four  days  after  trial" 
"oA  be  construed  as  regulating  the  privi- 
hw  of  the  party  who  may  move,  and  not 
«  irrantinE  a  defined  power  to  tbe  court, 
or  as  abridfcing  ita  powera  already  existing. 

And  in  Rex  v.  Atkinson,  6  T.  R.  437, 
■ote  a,  where  the  four  days'  limitation  with- 
ia  ahich  a  motion  for  a  new  trial  must  he 
vade  bad  expired,  Txird  Mansfield  aaid 
Uwt  "no  motion  ccnld  be  made  for  a  new 
«LJLA.(N.8.) 


trial,  but  if  it  came  out  incidentally  by  the 
report  that  it  was  proper,  the  court  might 
grant  one;  .  .  .  [that]  it  the  court 
conpeive  a  doubt  that  justice  is  not  done, 
it  is  never  too  late  to  grant  a  new  trial, 
but  not  on  the  application  of  the  party," 
To  the  same  effect  is  the  statement  ot 
Groee,  J,,  in  Rex  v.  Holt,  6  T.  R.  448. 

The  appellate  court  will  not  interfere 
with  tbe  discretion  of  the  trial  court  in 
granting  a  new  trial  on  its  own  motion, 
except  in  a  caae  of  clear  abuse  of  ita  exer- 
cise. Ft.  Wayne  k  B.  I.  R.  Co.  v.  Wayne 
Circuit  Judge,  110  Mich.  173,  66  N.  W. 
115;  New  York  L.  Ins.  Co.  v.  Goodrich.  74 
Mo.  App.  355;  Heaae  v.  Seyp,  8B  Mo.  App. 
66;  Schuette  v.  St.  Louis  Transit  Co.  108 
Mo.  App.  21,  82  S.  W.  641;  Rggen  v.  Fox, 
124  Wis.  634.  102  N.  W.  1094;  Parker  v. 
Brittou,  133  Mo.  App.  270,  113  5.  W.  269 
(which  held  grant  or  new  trial  because  of 
neglect  of  counsel  to  present  evidence,  an 
abuse  of  the  court's  discretion). 

And  where  the  specific  grounds  upon 
which  the  order  for  a  new  trial  was  made 
do  not  appear,  the  appellate  court  will 
presume  that  the  court  acted  within  its 
discretionary  power.  Gggen  v.  Fox,  124 
Wis.  634,  102  N.  W.  1054. 

In  Bank  of  Willmar  v.  Lawler,  78  Minn. 
135,  80  N.  W.  86S,  it  was  said  that  as  • 
general  rule  the  trial  court  should  not  exer- 
cise this  power  except  in  aggravated  cases. 

On  the  other  hand,  it  was  held  in  Lloyd 
v,  Brinck,  36  Tex.  1,  that  when;  the  ver- 
dict of  tiie  jury  is  in  proper  form  and  re- 
sponsive to  the  issues  presented  by  the 
pleadings,  the  trial  court  has  no  discre* 
tionary  power  to  set  the  verdict  aside  on 
its  own  motion,  notwithstanding  it  may 
have  been  against  the  weight  of  the  evi- 
dence, in  disregard  of  the  instruction  of  the 
court.  The  courts  expressly  refused  to  fol- 
low this  case  in  Ft.  Wayne  k  B.  I.  R.  Co. 
V.  Wayne  Circuit  Judge,  110  Mich.  17.1.  68 
N.  W.  115;  State  ex  rel.  Brainard  v. 
Adams,  12  Mo.  App.  436. 

It  was  pointed  out  by  the  court,  however, 
in  Lloyd  v.  Brinck,  supra,  that  where  the 
jury  find  a  verdict  upon  Issues  not  pre- 
sented, or   where   they    Sod   their   varaiet  i 
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Mr.  A.  8.  Cooler,  for  ftppellnnt; 

A  new  trial  ie  etatutorjr,  and  can  be 
.  granted  only  when  authorized  by  statute, 
and  in  tlie  manner,  on  the  conditions,  and 
for  the  reaBona  therein  stated. 

Amacher  v.  Johnaon.  174  Ind.  249,  91 
N.  E.  929;  Ogle  v.  Potter,  21  Mont.  021, 
62  Pae.  921;  State  «x  rel.  Stromberg-Mul- 
lina  C«.  V.  Second  Judicial  Dist.  Ct.  28 
Mont.  123,  72  Pac.  413;  Freeman  v.  Weare, 
42  Mont  472,  113  Pac.  466;  Dorwy  t. 
Barry,  24  Cal.  4S5;  Publishing  House  v. 
Heyl,  61  Kan.  634,  60  Pac.  317;  State  ex 
rel.  Richeson  v.  Riclieson,  36  Ind.  App.  3T3, 
T8  N.  E.  847;  Scott  v.  Ford,  52  Or.  298, 
97  Pac.  99. 

The  court  has  no  authority  to  set  aaide 


the  judgment  and  grant  a  new  trial  on  a 
ground  not  specified  in  the  motion. 

Peirson  v.  Boston  Elev.  R,  Co.  191  Mass. 
223,  77  N.  E.  7B9;  Earlea  v.  Gilham,  21) 
Nev.  46,  14  Pnc  587;  Slater  v.  Union  P. 
R.  Co.  8  Utah,  J78,  30  Pac.  403;  Sterling  v. 
Parsons,  0  Utab,  61,  33  Pac.  24E;  Spencer 
V.  JCong,  39  Cal.  700;  Budd  t.  Drais,  SO 
Cal.  120;  McWilliami  t.  Eerschman,  5  Nev. 
263;  Faragoonab  Field  &.  Canal  Co.  v.  Ed- 
wards, 9  Utah,  477,  3E  Pac.  487;  Walls  v. 
Preston,  26  Cal.  61;  Moore  v.  Murdock,  26 
Cal.  C24. 

The  motion  in  this  case  does  not  specify 
any  ground  for  a  new  trial,  and  sbotild 
have  been  disregarded  by  the  court. 

OiltierBon  v.  Miller  Min.  k  Smelting  Co. 
4  UUh,  48,  5  Pac.  700;   Felt  v.  East  Chi- 


upon  a  portion  only  of  the  material  isBues 

f resented,  or  where  the  verdict  itself  is 
atally  detective  or  not  supported  by  any 
evidence,  the  court  would  lie  justilied  in 
treating  it  as  a  nullity. 

criminal  cases. 

The  riglit  of  the  court  to  grant  a  new 
trial  on  ita  own  motion  is  reco^iiiiied  in 
criminal  cases  as  well  as  in  civil  cases. 
The  Kngliah  precedents  above  cited  were 
made  in  criminal  cases,  and  the  only  esaen- 
fial  difference  in  the  exercise  of  this  power 
in  civil  and  in  criminal  cases  is  that  in  the 
latter  the  court  may  not  put  an  additional 
burden  on  the  accused.  Com.  v.  Oabor,  209 
Pa.  201,  68  AU.  278. 

On  the  trial  of  an  indictment  for  mur- 
der, an  order  setting  aside  a  verdict  of 
guilty  of  manslaugbter,  and  granting  a  new 
trial  because  the  verdict  was  received  and 
the  jury  discharged  in  the  absence  of  the 
accused,  does  not  violate  the  constitutional 
provision  that  no  person  shall  for  the  same 
offense  be  twice  put  in  jeopardy.  Ibid.  The 
court  pointed  out  that  the  accused  could 
not  on  a  second  trial  be  found  guilty  on 
the  indictment  of  any  higher  grade  than 
manslaughter;  that  he  had  therefore  every- 
thing to  gain,  and  nothing  to  lose,  by  an- 
other trial.    Ibid. 

In  Rex  T.  Holt,  6  T.  R.  438,  Lord  Ken- 
yon  said:  "I  well  remember  the  case  of 
Rex  V.  Oough,  whsre  the  objection  to  the 
verdict  was  taken  by  the  court  themselves, 
who  thought  that  substantial  justice  had 
not  been  done.  And  there  are  not  wanting 
other  instances  of  the  same  kind,  where  the 
court  in  criminal  cases  have  shown  them- 
selves anxious  to  be  satisfied  whether  or 
not  the  defendant  had  been  properly  con- 
victed, without  any  motion  of  the  party  for 
that  purpose.  This  waa  done  oy  Lord 
MansHeld  in  Rex  v.  Morris,  2  Burr.  1180, 
and  the  same  has  often  occurred  in  other 
cases."  And  in  the  same  ease  Grose,  J., 
said  that  "wherever  the  court  have  seen 
of  themselves  or  on  the  suggestion  of  coun- 
sel that  the  defendant  has  been  improperly 
convicted,  they  always  hava  interposed 
40  L.R.A(N.B.) 


...  to  prevent  judgment  being  passed 
on  an  innocent  man." 

But  in  State  v.  Snyder,  08  Mo.  65G,  12 
S.  W.  369,  it  was  held  that  the  trial  court 
could  not  set  aside  a  verdict  of  conviction 
without  the  consent  of  the  accused,  and 
that  a  plea  of  former  jeopardy  must  be  sus- 
tained upon  a  second  trial  which  was 
awarded  on  the  court's  own  motion. 

Likewise,  in  State  v.  Williams,  38  La. 
Ann.  960,  the  power  of  the  court  ou  its  owti 
motion  to  grant  a  new  trial  in  a  criminal 

The  reasons  assigned  by  the  court  for 
granting  the  new  trial  in  the  above  cast- 
were  that  tlie  evidence  in  its  opinion  did 
not  justify  the  verdict;  that  it  was  unlaw- 
tul  to  sentence  accused  for  a  felony  when 
he  was  not  guilty;  and  that,  as  it  did  not 
appoint  counsel,  it  was  its  duty  to  see  that 
accused  was  not  led  into  error.  The  ap- 
pellate court,  in  reversing  the  order  award- 
ing a  new  trial,  said  that  it  was  the  doty 
of  the  trial  court  to  appoint  counsel  for 
accused;  that,  having  permitted  the  accused 
to  go  to  trial  without  being  represented 
by  counsel,  it  was  clearly  the  duty  of  th« 
trial  court  tc  have  appointed  counsel  to 
care  for  the  interests  or  the  accused  after 
the  ri^ndition  of  a  verdict  which  he  thouKht 
unjust,  but,  conceding  the  correctness  of  the 
motives  of  thd  trial  judge  and  the  unworthi- 
neas  of  the  verdict,  the  court  ventured  be- 
yond the  bounds  of  duty,  as  the  trial  court 
is  in  no  sense  the  custodian  for  the  ac- 
cused, and  it  was  not  ita  duty  to  see  that 
accused  was  not  led  into  error.  It  was  BUg> 
gested,  but  not  decided,  that  a  plea  of  for- 
mer jeopardy  might  be  available  on  a  sec- 
ond trial.     Ibid. 

As  affected  by  Btatu(«. 

Statutes  regulating  the  granting  of  netv 
trials  have  generally  been  construed  strict- 
ly, and  not  as  a  limitation  upon  the  power 
of  the  court  to  grant  a  new  trial  on  its 
own  motion,  but  as  a  regolation  of  tha 
privilege  of  tbe  parties  who  may  make  the 
motion.  Ewart  v.  Peniston,  233  Mo.  BOS, 
130  B.  W.  422,  explaining  State  ex  rel.  Brain. 


Mil-  DbVALL   t 

cago  Iron  ft  Steel  Co.  27  Ind.  App.  494,  61 
N.  £.  744;  Baltimore  ft  0.  R.  Co.  t.  Saeg- 
ling,  30  Ind.  App.  130,  85  N.  E.  781 ;  Wat- 
■on  V.  Molden,  10  Idaho,  670,  79  Pnc. 
SOT;  Weit  Chicago  Street  R.  Co.  v.  Krueg- 
«r.  Ids  111.  see,  48  N.  E.  442;  Button  v. 
Seed,  £5  Cal.  490;  Phsnix  Ina.  Co.  v. 
g«hv<artz,  116  Ga.  113,  67  L.R.A.  763,  00 
Am.  St.  Rep.  98,  41  S.  E.  240;  Stevens  t. 
L(DDard,  154  Ind.  87,  77  Am.  St.  Rep.  440, 
U  S.  E.  SB;  Sherman  r.  Bhaw,  9  Ner.  IGl ; 
ChictgD  Cit7  R.  Co.  v.  Smith,  226  III.  178, 
80  N.  E.  719;  Janeway  t.  Burton,  201  111. 
;a,  H  N.  E.  337;  United  States  \.  Trab- 
iag,  S  Wjo.  144,  6  Pac  721;  People  um  of 
Brooln  v.  Petrie,  IBl  III.  497,  S5  Am.  St 
Bep.  268,  81  N.  E.  499;  Laaher  t.  Coltort, 
235  111.  234,  80  N.  E.  124,  8  Aan.  Caa.  367, 
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Where  the  oourt  makes  an  order  setting 
aside  the  judgment  and  granting  a  new 
trial  on  a  ground  not  diacretionary,  and 
commits  an  error  as  to  some  legal  proposi- 
tion, the  order  will  be  reverted  on  appeal. 

Clifford  V.  Denver,  8.  P.  A  P.  R.  Co.  12 
Colo.  12S,  20  Pac.  336;  Manson  v.  Ware,  03 
Iowa,  345,  10  N.  W.  276. 

The  granting  of  a  new  trial  becauM  ol 
erroia  of  law  ii  not  within  the  discretion 
oT  the  eourt. 

United  States  v.  Trabing,  S  Wyo.  144. 
6  Pac  722;  Scott  t.  Ford,  S2  Or.  £89,  97 
Pac.  99. 

When  the  conrt  does  not  grant-  a  new 
trial  for  any  of  the  reasons  speciDed  In 
the  motion.  It  in  effect  denies  the  motion. 

Vaatine  v.  Rez,  93  Mo.  App,  93;   Clyde 


erd  V.  Adams,  84  Mo.  310,  whieb  reversed 
12  Mo.  App.  436;  Parker  v.  Britton,  133 
Mo.  App.  270,  113  S.  W.  26S;  Allen  T. 
niieeler,  54  Iowa,  628,  7  N.  W.  Ill  (where 
the  Code  provided  that  a  verdict  may  be 
nested  on  the  application  of  the  party  w- 
gricTed)  ;  Bank  of  Willmar  v.  Lawler,  78 
Minn.  135,  80  N.  W.  888. 

In  State  ex  rel.  Brainard  T.  Adatna,  12 
Ito.  App.  436,  Et  was  said  that  the  statu- 
tory pTovisione  which  prescribe  the  terms 
OB  which  new  trials  may  be  granted  "on 
notion  of  the  proper  party,"  or  "upon  good 
cause  shown,"  must  be  construed  as  regu- 
lating the  privilege  of  the  party  who  may 
moTc,  and  not  as  granting  a  deflned  power 
to  the  conrt,  or  as  abridging  its-powers  al- 
ready existing. 

The  provision  of  a  statute  that '"only  one 
nnr  trial  shall  be  allowed  to  either  party, 
eieept  where  the  triers  of  the  fact  shall 
have  erred  in  a  matter  of  law,  and  where 
the  jury  shall  be  guilty  of  misbehavior," 
does  not  preclude  the  court  from  exercising 
it»  common-law  powers  to  set  aside  a  ver- 
dict Bad  judgment  on  its  own  motion.  Ewart 
T.  Penieton,  233  Mo.  695,  136  S.  W.  422. 

Under  the  statutory  provisions  that  "In 
civil  canses  in  which  any  questions  or  is- 
nt»  sre  submitted  to  a  jury,  a  verdict  shall 
sot  be  set  aside,  except  upon  motion  in 
■ritins  of  one  of  the  parties  specifying  the 
gnnnds  relied  upon  in  support  of  it,  the 
eonrt  may  of  its  own  motion  set  aside  a 
rerdict  which  it  has  directed  the  jury  to 
find.  Forbes  v.  New  York  h.  Ins.  Co.  178 
UssL  139,  59  N.  E.  636. 

A  itatntory  provision  that  the  trial  judge 
Biy,  in  his  discretion,  entertain  a  motion 
tit  at  aside  the  verdict  upon  the  minutes, 
does  not  preclude  him  from  doing  so  on  his 
«wn  motion.  Schmidt  v.  Brown,  80  Hun, 
183.  30  N,  T.  Supp.  68. 

rht  the  other  hand,  it  has  been  held  that 
■bere  the  statute  specffled  the  manner  in 
which  a  verdict  or  other  decision  may  be 
wt  Slide  and  a  new  trial  granted,  the  court 
»  without  power  to  grant  a  new  trial  on 
iti  own  motion.     Long  v.  Kingfisher  Conn- 

!',  9  Okla.    ISS,   47   Fac.    1063;    Scott   t, 
Brd,  52  Or.  288,  97  Pac.  90. 
«  LJLA.(NB.) 


In  Townley  v.  Adams,  118  Cal-  382,  SO 
Pac.  660,  it  was  held  that  the  Code  pro- 
vision expressly  authorizing  the  oonrt  to 
vacate  a  verdict  on  its  own  motion  in  car' 
tain  cases  must  be  construed  as  a  limita- 


Code  undertakes  to  cover  the  whole  subject 
of  new  trials,  and  the  provision  that  "the 
rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  be  strictly  con- 
strued has  no  application  to  this  Code.  The 
Code  establishes  the  taw  of  this  state  re- 
specting the  subjects  to  which  it  relatef. 
and  its  provisions  and  all  proceedings  un- 
der it  are  to  be  liberally  construed,  with  a 
view  to  effect  its  objects." 

And  in  Flugel  v.  Eenscbel,  6  N.  D.  205, 
69  N.  W.  185,  which  held  the  Code  provi- 
sion granting  the  court  power  to  vacate 
the  verdict  and  award  a  new  trial  in  cer- 
tain cases  was  a  limitation  upon  the  power 
of  the  court,  it  was  said :  "The  abridgment 
of  the  common-law  right  of  a  trial  court  to 
vacate  a  verdict  on  its  own  motion  became 
highly  proper,  and  indeed  necessary,  after  the 
legislative  branch  of  the  government  bad 
mode  ample  provision  to  facilitate  the  set- 
ting aside  of  illegal  and  unjust  verdicts  by 
means  of  a  motion  made  for  that  purpose 
by  a  party  to  the  action  whose  rights  nava 
been  prejudiced  by  any  such  verdict" 

Under  an  express  statutory  provision  au- 
thorising the  court  on  its  own  motion,  with- 
out the  application  of  either  of  the  parties, 
to  vacate  the  verdict  and  grant  a  new 
trial,  "when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions 
of  tbe  eourt  or  the  evidence  In  the  case,  as 
to  satisfy  tbe  court  that  the  verdict  waa 
rendered  under  a  misapprehension  of  such 
Instructions,  or  under  the  Influence  of  pas- 
sion or  prejudice,"  it  was  said  in  Eadea  v. 
Trowbridge,  143  Cal.  26,  78  Pao.  714,  that 
"the  instruction  disregarded  must  be  as  to 
some  matter  or  of  such  a  nature  that  It  is 
plain  that  the  jury  grossly  disobeyed  the 
judge,"  and  it  was  further  said  by  the 
court  that  "the  same  reasoning  applies  to 
tbe  evidence.  A  plain  dlsr^ard  of  tbe  evi- 
dence must  be  made  to  appear,    m*  doM 
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Mill,  ft  Elevator  Co.  v.  Buo;,  71  Kan.  203, 
80  Pac  SBl. 

Meura.  John  P.  Rnek  and  Thomae  H. 
Dili,  for  reipondent: 

In    passing   upon    a   motion    for   a    t 
trial,<  the  trial  court  ahould  weigli  the 
tire  caae,  and  if  in  its  opinion  the  verdict 
ie  against  tbe  clear  weight  of  the  t 
nion7,  it  ahould  grant  a  new  trial. 

not  mean  that  tbe  court  thinks  the  verdict 
not  the  correct  conclusion  from  the 
dence,  but  it  means  that  the  rule  should 
apply  only  where  tbe  jury  plainly,  palpably, 
and  grossly  disregard  the  evidence.  To 
the  same  effect  are  Townley  v.  Adams,  IIS 
Cal.  382,  60  Fac.  660,  and  Mizener  v.  Brad- 
bury, 12B  Cal.  340,  60  Pac.  92S  (which  also 
reveised  the  trial  court's  order  setting 
aside  tbe  verdict)  ;  Occidental  Real  Estate 
Co.  V.  Gantner  ft  Mattern,  7  Cal.  App.  727, 
96  Pac.  1042  (which  sustained  the  order 
setting  aside  the  verdict]  ;  Gould  v.  Dulutb 
ft  D.  Elevator  Co.  2  N.  D.  216,  60  N.  W. 
969;  Flugel  v.  Henschel,  6  N.  D.  205 
N.  W.  195  (where  it  was  said  that  the 
power  to  vacate  should  be  exercised  with 
great  caution,  and  only  in  extreme  casi  ' 
Clement  v.  Barnes,  6  E.  D.  48.1,  81  N. 
1126  (which  held  that  the  verdict  must  be 
so  perceptibly  in  disregard  of  the  instruc- 
tions or  the  evidence  as  to  satisfy  the  court 
upon  its  announcement,  and  without  the 
necessity  of  mature  reflection,  that  the  same 
is  grossly  erroneous  or  the  result  of  pas- 
sion or  prejudice). 

In  Fhigel  v.  Henschel,  6  N.  D.  205,  89 
N.  W.  IBS,  it  was  said:  "To  justify  the 
action  by  the  court  on  its  own  motion,  the 
case  must  be  gross  and  one  obviously  re- 
quiring im mediate  action." 

In  Qould  V,  Duluth  &  D.  Elevator  Co.  Z 
N.  D.  216,  60  N.  W.  969,  it  was  said:  "In- 
stances of  vacating  verdicts  and  granting 
new  trials  without  application  of  the  par- 
ties have  hcpn  exceedinrily  rare,  and  no  such 
summary  action  should  be  taken  except  in 
cases  failing  clenrly  within  the  statute,  and 
then  the  order  should  be  made  promptly  on 
coming  in  of  the  verdict.  In  no  case  should 
such  an  order  be  made  after  a  delay  of 
some  months,  and  wh^re  the  parties  have 
taken  action  predicated  upon  the  verdict." 

And  in  Clement  v.  Barnes,  6  S.  D.  483,  81 
N.  W.  1126,  it  is  said  that  "the  order 
should  be  made  promptly  upon  the  coming 
in  and  entry  of  the  verdict." 

Accordingly,  in  Kaslow  v.  Chamberlain, 
17  N.  D.  44B,  117  N.  W.  520,  it  was  held 
that  the  court  had  no  power  to  order  a  nev 
trial  of  its  own  motion  one  year  after  ver- 
dict and  entry  of  judgment. 

And  in  Traxinger  v.  Minneapolis,  St.  P. 
ft  S.  8te.  M.  H.  Co.  23  S.  D.  90,  120  N.  W. 
770,  it  was  said  that  "it  is  clear  that  the 
trial  court  had  no  authority  to  vacate  the 
verdict  under  S  304,  after  the  lapse  of  nine 
months." 
For  grounds  not  ipeciSed  In  tlie  motion. 

The  trial  court  is  not  prevented  fron- 
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Multnunah  Count]'  v.  Willamette  Tow- 
ing Co.  49  Or.  213,  89  Pac.  389;  Berles  v. 
Series,  3fi  Or.  293,  67  Pac.  834;  Webst«r 
V.  Suiter,  16  Cal.  App.  390,  114  Pac.  1007 ; 
Floyd  V.  Ricks,  14  Ark.  286,  68  Am.  Dec 
382;  Spencer  v.  Brockway,  I  Ohio,  259,  13 
Am.  Dec.  610;  Pelton  v.  Platner,  13  Ohio, 
209,  42  Am.  Dec.  199;  Black,  Judgm.  2d 
ed.  S  273;  Caughran  v.  Oilman,  72  Iowa, 

exercising  its  common-law  power  to  grant 
a  new  trial  on  its  motion,  by  the  pres- 
entation of  a  motion  tiierefor  by  one  ol  the 
parties;  but  the  court  may  grant  a  new  tri- 
al for  a  reason  not  specitied  in  the  mo- 
tion. Bond  V.  Cutler,  7  Mass.  205;  Lllis 
v.  Ginsburg,  163  Mass.  143,  3B  N.  E.  800 
(but  see  infra,  as  to  effect  of  statute)  ;  E. 
O.  Stanard  Mill.  Co.  v.  White  Line  Central 
Transit  Co.  122  Mo.  258,  26  S.  W.  704; 
Parker  v.  Britton,  133  Mo.  App.  270,  113 
S.  W.  26fl;  Nulton  v.  Croskey,  111  Mo.  App. 
18,  85  S.  W.  644;  Hease  v.  Sejp,  S8  Mo. 
App.  66;  Lovell  V.  Davis,  52  Mo.  App.  342 
(for  error  in  tbe  instructions  given  to  the 
jury)  ;  Ivanhoe  Furnace  Corp.  v,  Crowder, 
110  Va.  387,  86  S.  E.  63;  Cleveland,  C.  C. 
ft  St.  L.  R.  Co.  V.  Miller,  165  Ind.  381,  74 
N.  E.  509   (obiter). 

And  while  it  has  been  held  that  a  party 
cannot  be  heard  to  object  or  complain  of 
the  rulings  of  tlie  court  made  during  the 
trial  for  the  first  time  on  a  motion  for  a 
new  trial,  nevertheless  the  court  may  of 
its  own  motion,  when  errors  have  been 
brought  to  its  attention  in  that  way,  award 
a  new  trial  where  it  believes  that  injustice 
has  been  done.  Schuette  v.  St.  Louis  Tran- 
sit Co.  108  Mo.  App.  21,  82  S.  W.  641  (im- 
proper argument  of  counsel)  ;  Richter  v. 
United  R.  Co.  146  Mo.  App,  1,  129  S.  W. 
1055  (improper  remark  by  the  court  in 
presence  of  jury). 

And,  although  the  dissatisfied  party  is 
precluded  from  urging  the  inauIBeiency  of 
the  charge  to  the  jury  as  a  ground  for  a 
new  trial,  because  of  his  failure  to  reserve 
an  exception  thereto,  tha  court  may  of  its 
own  motion  grant  a  new  trial  for  that 
reason.  Merchants'  ft  F.  Bank  v.  McKellar, 
44  La.  Ann.  940,  11  So.  692. 

But  the  trial  court  has  no  power,  to 
grant  a  new  trial  upon  a  ground  not  speci- 
fied in  the  motion,  where  tbe  statute  pro- 
vides that  "a  verdict  shall  not  he  set  aside 
except  upon  a  motion  in  writing  by  a  party 
to  the  cause,  stating  the  reasons  relied  up- 
on in  its  support."  Peirson  v.  Boston  Elev. 
E.  Co.  181  Mass.  223,  77  N.  E.  769.  To 
the  same  effect  is  Loveland  v.  Rand,  200 
Mass.  142,  85  N.  E.  948. 

And  on  a  motion  for  a  nonsuit,  the  court 
has,  upon  its  own  motion,  sometimes  grant- 
ed a  new  trial  upon  the  payment  of  costs. 
Doe  ex  dem.  Rumham  v.  Simmons,  7  U. 
C.  Q.  B.  198;  Hatton  v.  Beacon  Ins.  Co.  16 
U.  C.  Q.  B.  316:  Pearman  v.  Hyland,  22 
U.  C.  Q.  B.  202;  Cameron  v.  Monarch 
Assur.  Co.  7  U.  C.  C.  P.  212;  Coons  v.  Mtam 
Ins.  Co.  18  U.  C.  C.  P.  306.  A.  L.  R. 


Goo'^lc 


DbYALL. 


M7 


670,  M  N.  W.  423;  Bolton  t.  Stewart,  2fl 
Cal.  SIS;  Grmnt  i.  Moore,  20  Cti.  S44i 
Coghill  y.  Marki,  29  Cal.  674. 

Eakln,  Ch.  J.,  delivered  the  opinion  of 
(he  eoart: 

1.  It  thnB  appean  that,  altbougti  there 
wu  a  motion  to  eet  aside  the  Terdict,  the 
court  in  ita  discretion  set  aside  mcli  motion 
DO  the  gToand  of  error  not  Bsai^ed  in  it, 
anil  the  contention  of  defendant  is  that  the 
court  hod  no  authority  to  tet  aside  a  ver- 
dict upon  ita  own  motion,  nor  upon  a 
^roimd  not  assigned  in  the  motion.  There 
is  no  bill  of  exception  here,  and  the  de- 
fendant does  not  contend  that  the  inatrur- 
tion  mentioned  in  the  order  was  not  er- 
roneous. Therefore  the  only  question  to  be 
considered  is  as  to  the  power  ol  the  court 
Id  Kt  aside  a  judgment  and  grant  a  new 
trial,  either  on  its  own  motion,  or  upon  a 
grannd  of  error  not  assigned  in  the  motion. 
Although  there  aeems  to  be  some  conflict 
of  opinion  npon  this  question,  the  great 
veight  of  authority  Hustains  the  view  that 
courts  of  general  jurisdiction  have  inherent 
power  to  correct  judicial  errors  for  the 
pnrpoee  of  promoting  impartial  adminis- 
tration of  justice,  and  the  right  of  a  court 
to  grant  a  new  trial  on  its  own  motion  is 
generally  recognized.  The  Oklahoma  bu- 
prtme  court,  in  Long  v.  Kingfisher  County, 
5  OHa.  128,  47  Pac.  1063.  has  held  directly 
to  Uie  contrary,  citing  no  anthoritj  other 
thsD  its  own  statute,  the  language  of  which 
is  not  materially  different  from  that  of 
other  statea  relating  to  the  granting  of 
new  trials.  Section  4493,  Code  of  1903,  re- 
lating to  motions  for  new  trial,  provides 
that  "the  former  verdict  .  .  .  shall  be 
nested  and  a  new  trial  granted  on  the 
application  of  the  party  a^r^ieved,  for  any 
of  the  following  causes,  afTecting  material- 
ly the  substantial  rights  of  such  party," 
■nd  then  names  five  causes  which  may  be 
tnrladed  in  such  motion,  being  identical 
with  those  in  other  states. 

The  supreme  court  of  Texas  has  held  to 
the  same  effect  in  Lloyd  v,  Brinck,  3S  Tex. 
1.  The  North  Dakota  statute  expressly 
sathorizes  the  court  on  its  own  motion  to 
neate  a  verdict  for  certain  causes,  which 
has  the  effect  to  preclude  the  considera- 
tion of  any  others.  The  statutes  of  Cali- 
fornia and  South  Dakota  have  similar  pro- 
risiooa,  and  therefore  have  no  application 
npon  this  question.  On  the  contrary,  the 
Code  of  Iowa  of  1897,  i  3756,  provides  that 
"the  former  verdict  .  ,  .  shall  bo  va- 
cated and  a  new  trial  granted  on  the  ap- 
plieation  of  the  party  aggrieved,"  etc.,  be- 
ing tbe  exact  language  of  the  Oklahoma 
ftatnte. 

In  Allen  v.  Wheeler,  64  Iowa,  631,  T  N. 
«LILA,(N.S.) 


W.  113,  in  eonsiderii^  the  power  of  the 
court  to  grant  a  new  trial  on  its  own  mo- 
tion, it  is  sarid  that  this  statute  "does  not 
provide  that  the  court  may  not,  upon  ita 
own  motion,  and  for  error  which  is  appar- 
ent, set  aside  a  verdict.  Such  power  exists 
at  common  law,  and  we  do  not  understand 
that  any  provision  of  our  statute  is  a  limi- 
tation to  the  power  of  the  court  on  its  own 
motion  to  compel  juries  to  observe  and  fol- 
low the  law  as  embodied  in  the  instructions 
given  by  the  court."  And  in  a  late  ease 
(Hensley  v.  Davidson  Bros,  Co.  135  Iowa, 
106,  112  N.  W.  227)  it  is  said  that:  "There 
is  no  provision  in  the  Code  relating  to  or- 
ders of  this  kind  on  the  court's  own  mo- 
tion. That  such  right  exists,  however,  ia 
indisputable.  It  is  one  of  the  inherent 
powers  of  the  court,  essential  to  the  ad- 
ministration of  justice."  And,  after  citing 
many  cases  to  that  effect,  and  quoting  from 
some,  the  court  lay:  "That  a  motion  there- 
for is  pending  will  not  deprive  the  court  of 
the  power  to  order  a  new  trinl  on  grounds 
not  raised  therein.  This  must  necessarily 
be  BO,  for  one  of  the  controlling  reasons 
for  the  existence  of  the  power  is  to  enable 
tha  court  to  guard  the  rights  of  parties 
who,  for  some  cause,  have  proven  unable 
to  protect  themselves,  and  another  to  en- 
able the  court  to  correct  its  errors,  rather 
than  wait  tor  this  to  be  done  by  the  ap- 
pellate court"  To  this  case  there  is  ap- 
pended a  note  in  14  Ann.  Cas.  66,  reviewing 
the  authorities,  in  which  the  author  says 
that  this  power  is  generally  recognized; 
that  the  provisions  of  the  statute  re^^u- 
lating  motions  for  new  trial  do  not  prevent 
the  court  from  granting  a  new  trial  on  its 
own  motion.  The  Minnesota  Code  of  1905, 
f  41  SB,  is  very  similar  to  that  of  Iowa 
and  Oklahoma,  and  in  Bank  of  Willmar  v. 
I-awler,  78  Minn.  138,  80  N,  W.  863.  it  ia 
said:  "Appellant  contends  that,  as  out 
statute  provides  that  the  notice  of  motioD 
for  a  new  trial  shall  be  in  writing,  and 
shall  state  the  grounds  of  the  motion,  the 
court  below  had  no  authority  to  grant  a 
new  trial  on  its  own  motion.  Under  the 
common-law  practice,  it  was  well  settled 
that  the  trial  court  could  grant  a  new  trial 
on  its  own  motion.  .  .  .  Our  Code  of 
Civil  Procedure  does  not  expressly  cut  off 
this  power  of  the  court,  and,  in  our  opin- 
ion, does  not  do  so  by  implication,  although 
the  Code  may  to  some  extent  limit  or  modi- 
fy that  power.  .  .  .  The  provisions  of 
such  a  statute,  regulating  motions  for  a 
new  trial,  do  not  prevent  the  court  In  a. 
proper  case  from  granting  k  new  trial  on 
its  own  motion." 

In  State  ex   rel.  Brainerd  v.   Adams,  84   . 
Mo.  315,  it  is  said:     "If  the  court  commits 
a  palpable  error  in  an  instruction  to  Ilia 
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ivry,  or  nltneswt  miBConduct  of  mEmtwrB  ' 
of  the  jury,  which  on  motion  vould  am- 
thorite  it  to'Mt  aside  the  verdict,  shall  it, 
on  account  at  the  ignorance  or  timidity  of 
tlie  aggrieved  party,  which  prevents  him 
from  moving  In  the  matter,  render  an  un- 
juat  judgment  on  the  verdict!  If  the  jury 
And  a  verdict  palpably  Etgainat  the  law  as 
declared  by  tbe  court,  is  it  powerlesH  to 
maintain  its  own  dignity  and  Belf-respect, 
nnleaa  someone  who  feels  aggrieved  (hall 
move  in  the  matter!  'Riat  this  power  may 
be  abused  by  the  court  is  no  argument 
against  its  exietencc.  The  appellate  courts 
will  find  a  way  to  correct  any  abuse  of 
the  power  by  the  lower  coutIb.  It  is  con- 
eeded  by  the  court  of  appeals,  in  the  opin- 
ion delivered  in  this  cause,  that  at  com- 
mon law  this  power  could  be  exercised  by 
the  courts  independent  of  any  application 
by  a  part;  for  its  exercise.  .  .  .  And 
that  our  statute,  preecribing  the  time  with- 
in which  a  party  may  file  a  motion  to  apt 
aside  a  verdict,  does  not  confer  upon  the 
court  any  power  which  did  not  previoualy 
exist,  or  abridge  the  recognized  power  of 
the  court,  but  simply  regulated  tbe  privi- 
lege of  the  parties  to  the  suit." 

In  Hewitt  v.  Sleele,  118  Mo.  473,  24  S. 
W.  446,  it  is  held  that  the  court  is  not 
conHncd  to  the  grounds  assigned  in  the 
motion,  but  may  consider  any  good  cause, 
and  the  appellate  court,  in  reviewing  the 
action  of  the  trial  court,  will  not  be  con- 
fined to  the  grounds  stated  in  the  order  of 
the  court,  but  may  consider  any  ground 
set  out  in  the  motion.  The  Nebraska  Code 
of  1891,  §  4BSG,  is  in  effect  identical  with 
that  of  Iowa,  and  in  Weber  v,  Kirkendall, 
44  Neb.  708,  789,  63  N.  W.  35,  36,  the  court 
■ay:  "We  do  not  doubt  the  power  of  the 
trial  court  to  re-examine  its  record,  and  to 
set  aside  a  verdict  on  account  of  prejudi- 
cial error,  on  its  own  motion,  in  the  ab- 
aence  of  a  request  by  either  pnrty.  .  .  . 
The  rule  thus  recognized  haa  not  only  the 
sanction  of  authority,  but  rests  upon  the 
soundest  and  most  '  satisfactory  reasons. 
The  power  is  Inherent."  Additional  cases 
recognizing  this  power. are  Cleveland,  C.  C. 
A  St.  L.  R.  Co.  T.  Miller,  16S  Ind,  3ST,  74 
N.  E.  500;  Ft.  Wayno  ft  B.  I.  S.  Co.  v. 
Wayne  Circuit  Judge,  110  M!oh.  173,  68 
N.  W.  115;  Schmidt  t.  Brown,  80  Hun, 
163,  30  N.  Y.  Snpp.  68;  Eggen  v.  Fox,  124 
Wis.  634,  lOS  N.  W.  10G4.  8m  Also  28 
Qyc.  028. 

This  waa  also  the  rule  In  Massaehusetta 
prior  to  1897.  Ellis  v.  Ginsburg,  163  Mass. 
143,  30  N.  E.  800.  But  by  a  legislative  act 
of  that  year  it  was  provided  that  a  verdict 
shall  not  Ik  set  aside,  except  by  a  motion 
in  writing  which,  it  has  been  held,  takes 
from  the  court  tbe  power  to  act  upon  its 
40  L.R.A.(N.B.) 
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own  motion.  Feirson  t.  Boston  Elev.  R. 
Co.  IBl  Mass.  229,  77  N.  E.  768.  These 
authorities,  however,  recognize  the  fact  that 
it  is  within  tbe  power  of  the  court  to  abuse 
this  right,  and  that  it  should  only  be  eser. 
cised  in  extreme  cases  where,  without  it, 
there  would  be  a  miscarriage  of  justice. 

In  Bank  of  Willmar  v.  Lawler,  78  Minn. 
136,  80  N.  W.  8S8,  it  is  said  that,  aa  a  gen- 
er&l  rule,  tbe  trial  courts  should  not  ex- 
ercise this  power,  except  in  agsravated  cas- 
es; and  in  Hensley  v.  Davidson  Broa.  Co. 
13S  Iowa,  lOS,  112  N.  W.  227,  14  Ann. 
Gas.  62,  it  is  said  that  "resort  to  this  pow- 
er will  rarely  be  required,  and,  it  should 
be  exercised  with  great  caution  and  in  ag- 
gravated case*  only.  Ample  provisions  are 
to  be  found  in  the  Code  of  Procedure  for 
the  protection  of  litigants  on  their  own 
application,  and  for  the  court  to  interpose, 
without  affording  the  defeated  party  an 
opportunity  to  elect  whether  he  will  accept 
the  result,  lays  it  open  to  tbe  auBpicion  of 
partisanship," 

2.  Thus  we  see  that,  by  virtue  of  the  in- 
herent power  of  the  court,  it  has  authority, 
on  its  own  motion,  or  for  causes  other  than 
those  assigned  in  a  motion,  to  set  aside  a 
judgment  and  grant  a  new  trial,  unless 
such  power  of  the  court  has  been  limited 
by  statute.  The  statute  of  Oregon  (§  174, 
L.  O.  L.),  relating  to  motions  for  new 
trials,  is  in  effect  the  same  ss  that  of  Iowa, 
above  quoted,  namely:  "A  former  judg- 
ment may  be  set  aside  and  a  new  trial 
granted  on  the  motion  of  the  party  ag. 
grieved  for  any  of  the  following  causea  ma- 
terially affeeting  the  subBtantial  rights  of 
such  party,"  etc.  It  contains  no  limita- 
tion upon  the  power  of  the  court  to  aet 
aside  a  judgment  and  grant  a  new  trial 
upon  Its  own  motion,  and  it  waa  within 
the  court's  discretion  to  set  the  Judgment 
aside,  if  error  appeared  in  the  record  that 
did  or  might  result  in  a  miEcarriage  of  jus- 
tice. The  court  only  sought  to  rectify  its 
own  error  in  giving  the  instruction  men- 
tioned, which  instruction  we  must  auume 
waa  erroneous,  and  thia  was  within  it« 
power  that  the  rights  of  the  litigant  might 
be  protected,  and  also  in  justice  to  the 
court,  aa  responsible  for  the  impMtial  ad- 
ministration of  the  law. 

Scott  V.  Ford,  G2  Or.  286,  87  Pae.  8B,  is 
cited  by  counsel  for  defendant  as  control- 
ling in  this  case;  but  in  that  case  there 
was  no  motion  by  the  respondent  to  set 
aside  the  findings,  and  no  error  was  com- 
mitted on  the  trial  as  constituting  a  basis 
for  an  order  vacating  a  verdict.  But  the 
order  was  made  for  the  purpoee  of  giving 
the  plaintiff  an  opportunity  t«  amend  his 
pleadings,  and  it  ia  practically  conceded  in 
the  opinion,  at  page  28B,  that  tbe  court 
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■Dtj  let  maide  the  verdict  on  ita  own 
tioD,  "wh«re  it  appears  that  it  baa  been 
impoied  upon  in  an  ex  parte  proceeding, 
or  tbe  verdict  entered  through  improper 
or  collutiTe  agreementB,  etc.,  and  that  the 
coort  would  have  the  power  eitential  to  iti 
protntion  and  that  of  tlie  public  u 
»ufh  eircunistances  (State  ex  rel.  Brainerd 
T.  Adams,  B4  Itfo.  310.  316)  ;  but  that  ques- 
tion it  not  involved  here." 

I'he   cage   cited   in    the   above   quotation 
ujB  that  "an   error   in  matter   of   lai*   is 
one   whieh    the   court    ought    to   have   the 
right  to   correct   at   any   time   during   the 
term,"   so   that   the   result   in   the   cnsi 
Scott  V.   Ford   is  not   oppoeed  to  the 
elusion  we  have  reached  in  this  case. 
uid  in  Hensley  v.  Davidson  Bros.  Co. 
pra,   occasion   to   do   so   wit)   seldom   a 
and  the  pover  should  be  exercised  oalj  to 
prcrent  a  wrong  to  one  of  the  parties  by 
corrcctiDg  the   error   or  misconduct  of  the 
jury,  or  an  error  committed  by  the  court 
ils«lf.     But,  10  (nr  as  the  record  discloses, 
this  is  a  case  within  the  latter  eicepti 
The  trial  court  concluded  that  it  gave 
erroneous    instruction   tending    to    mislead 
the  jury. 

The  order  of  the  court  Tacatini;  the  judg- 
ment and  granting  a  new  trial  is  aSrmed. 

A  petition  for  rehearing  having  been  filed, 
McBrlde,  J.,  on  January  23,  1012,  handed 
down  the  following  response  ( — Or. — , 
Pac.  13)  : 

3.  The  power  to  grant  oew  trials  is  in  Its 
inception  a  common-law  right  3  Bl.  Com, 
lewis'  ed.  §  387.  Courts  of  general  com- 
mon-law jurisdiction  have  inherent  power 
to  grant  new  trials;  this  power  is  not 
liken  away  by  slstute,  unless  the  intent 
fo  do  ■□  is  clear.  29  Cye.  722,  and  cases 
there  cited.  Statutes  limiting  this  power 
sre  in  derogation  of  the  common  law,  and 
sueh  atatutee  should  be  strictly  conatrued. 
Fnrgeson  t,  Jonea,  17  Or.  204,  3  L.R.A. 
IKO,  11  Am.  St.  Rep.  808,  20  Pac.  842. 

In  our  opinion,  chapter  8  of  title  !,  L. 
0.  L.,  has  reference  ezcluiively  to  motions 
lor  new  trial  made  by  the  pnrtiea,  and 
*aa  not  intended  to  restrict  the  common- 
law  power  of  the  coarts  in  order  to  correct 
tiieir  own  mistakes.  The  motion  prac- 
tically takes  the  place  of  a  pleading,'  and 
the  statute,  for  the  sake  of  orderly  pro- 
cedure, apeciflea  the  time  within  which 
the  pleading  ahall  be  filed,  and  what  it 
shall  eoatain;  but  it  was  not  the  Intention 
of  the  lawmakers,  in  thus  regulating  the 
manner  in  which  the  parties  should  carry 
on  their  contention  before  the  court,  to 
take  away  another  importMit  power  which 
the  court  poesessed,  namely,  that  of  eor- 
ncting  «ua  tponte  its  own  mistake*,     llil* 


dbvau:*  2m 

ia  the  view  intimated  by  Mr.  Chief  Jus- 
tice fleld,  in  Duff  v.  Fisher,  16  Cal.  37S. 
He  observes:  "It  may  be  and  probably  ia 
true  that  the  court,  whether  sitting  in 
equity  or  on  trial  of  a  common-law  action, 
may,  of  its  own  motion,  set  aside  the  ver- 
dict of  a  jury  when  it  is  clearly  and  pal- 
pably against  the  evidence;  but  when  the 
court  la  satiifled  with  the  verdict,  the  par- 
Uea  can  only  question  its  correctneas  by 
following  the  course  pointed  out  by  the 
statute."  This  excerpt  clearly  draws  the 
distinction  between  tha  power  of  the  court 
derived  from  the  eommon  law  and  the 
rights  of  a  party  proceeding  under  tba 
statute.  The  exercise  of  the  power  of  the 
court  to  eorreet  ita  own  error  is  a  valuable 
one,  tending  to  prevent  appeals  and  re- 
versals, and  It  should  not  be  construed 
away  where  the  intent  of  the  legislature  to 
destroy  it  is  not  clearly  manifest 

The  petition  for  rehearing  is  denied, 


ORBCiON  SCPREBIB  COURT. 

r.  W.  ISHBBWOOD  et  al.,  Reepts., 

CHRISTINB  SALENE,  Appt 

(—  Or.  — ,  123  Pae.  49.) 

I>toens«  —  grant  —  rig-ht  to  bunt  —  In- 
terference —  liability. 

1.  One  who  has  granted  the  exclusive  right 

to  shoot  wild  fowl  upon  the  waters  upon 
his  land  ia  not  liable  in  damases  for  clear- 
ing and  draining  the  land,  it  he  does  so  in 
good  faith  for  the  purpose  of  improving  it, 
but  may  be  so  if  he  acts  in  bad  faith  in  or- 
der to  injure  the  grantee. 
Eqnitr  —  Jurisdiction  —  Interference 
with  licensee  —  remedy  at  law. 

2.  li]quity  has  no  jurisdiction  of  a  suit  to 
prevent  wrongful  interference  by  one  who 
lias  granted  the  right  to  bunt  on  his  land 
with  the  rights  of  the  grantee,  since  tlie 
remedy  at  law  for  damages  is  adequate. 


(April   23,   1D12.) 


Sate. — Nature  and  extent  of  rHght  cre~ 

oted  by  private  grant  of  hunting  w 

flaMng  prhiilege. 

In  addition  to  the  cases  discussed  in  the 
present  note,  see  those  which  are  set  out 
in  Ibbebwood  v.  Salbnb, 

As  to  injunction  against  hunting  or  fish- 
ing on  navigable  waters  or  against  interfer- 
ence therewith,  see  the  notes  in  17  LJUA, 
(N.S.)   1236,  and  3S  L.R.A.  (N.B.)  28S. 

As  to  the  right  of  way  on  shore  as 
tenant  to  fishery  rights,  see  aubdivii 
of  the  note  in  4  L.R.A.(N.8.)   872. 

As  to  the  right  of  riparian  owner  on  tidal 
or  navigable  waters   to  exclusive   flsheiy. 
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APPEAL  hj  defendant  from  a  judgment 
of  the  Circuit  Court  far  Columbia 
County  in  plaintiffa'  favor  in  tin  action 
brought  to  enjoin  defendant  from  drain- 
ing certain  watera  on  her  lands  and  from 
clearing  tlie  land  to  tbe  injury  of  plain- 
tiffs'  rights  of  hunting  on  auch  land.  Bo- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ooovert  &  Gtapleton  for  appel- 
'  lant. 

Mr.  William  T.  Huir,  for  respondents: 

The  Bingham  deed  grants  a  profit  d 
prendre. 

Bingham  t.  8alene,  16  Or.  208,  8  Am.  St. 
Rep.  162,  14  Pac.  623. 

see  the  note  to  Hume  v.  Rogue  River  Pack- 
ing Co.  31  L.R.A.   (N.S.)   396. 

As  to  the  right  of  free  fisliing-  in  great 
ponds,  see  the  note  in  31  L,R.A.(N.S.)   434. 

On  the  question  of  injury  to  a  lisli'rg 
right  as  damage  from  pollutiun.  Bee  tlie 
noU  in  33  L.R.A.(N.8.)  74. 

Hunting  privilege — generally. 

Beginning  with  tlia  early  English  cases  it 
has  heen  uniformly  held  that  a  ahooting 
privilege   is  a   prolit   i  prendre. 

Thus,  in  Davies's  Case,  3  Mod.  246,  in 
holding  that  the  lord  of  a  nianar  migut  ac- 
quire for  himself  and  his  tenants  and  farm- 
ers a  prescriptive  right  to  take  fowl  in  the 
warren  of  another,  the  court  apparently  in- 
dorsed the  argument  that  such  a  right  was 
a  profit  d  prmdre  in  alieno  solo,  and  was 
therefore  such  as  the  tenants  of  a  manor 
might  prescrilw  by  a  qa^  estate  exclusive  of 
the   lord.  , 

A  right  to  shoot  and  take  away  game  is 
a  profit  d  prendre,  and  therefore  is  an  in- 
terest in  the  land  within  the  statute  of 
fraud*.  Webber  v.  Lee,  51  L.  J.  Q.  B.  N. 
8.  486,  L.  R.  9  Q.  B.  Div.  316,  47  L.  T.  N. 
S.  215.  30  Week.  Rep.  860,  47  J.  P.  4. 

It  was  held  in  Hooper  v.  Clark,  8  Best 
A  8,  150,  39  L.  J.  Q,  B.  N.  S.  79,  L.  R. 
2  Q.  B.  200,  18  L.  T.  N.  S.  IZ2,  15  Week. 
Rep.  347,  that  the  right  granted  by  deed  to 
kill  and  take  game  was  an  incorporeal 
hereditament,  touching  which  the  grantee's 
covenant  to  leave  the  estate  as  well  stocked 
«a  when  he  entered  upon  its  enjoyment  was 
a  covenant  running  with  the  land,  and  was 
enforceable  by  the  assignees   of  the   rever- 


The  lakes  and  other  waters  must,  ao 
far  as  consistent  with  the  right  to  bunt 
thereon,  be  left  in  their  natural  state. 

8alene  v.  Isherwood,  66  Or.  263,  lOS  Pac 
18. 

The  owner  of  land  on  the  margin  of  a 
natural  lake  or  pond  has  a  right  to  have 
the  natural  level  of  the  water  maintained 
so  as  to  permit  liim  to  enjoy  the  advan- 
tages attendant  upon  riparian  ownership, 
and  to  protect  him  from  the  disadvantage 
of  having  a  strip  of  uncovered  lake  ijottom 
left  in  front  of  his  property. 

2  Farnham,  Waters,  1618,  §"477a. 

Mr,   VI,  I,,   Brewster  also  for  respond- 


In  Vermont  it  is  held  that  the  exclusive 
right  to  shoot  and  fish  upon  the  lands  df 
another,  when  not  granted  in  favor  of  any 
dominant  tenement,  is  not  an  easement, 
but  a  profit  d  preridre,  and  the  grantee  of 
such  a  right,  though  not  tbe  owner  of  the 
soil,  has  such  an  interest  in  the  land  as 
entitles  him  to  maintain  an  action  of  tres- 
pass, under  a  statute  authoriEinj;  such  an 
action  in  respect  of  lands  by  the  owner 
thereof.  Payne  v.  Sheets,  75  Vt.  336,  06 
Atl.  656. 

And  a  right'to  shoot  npon  the  lands  of 
another,  acquired  In  connection  with  the 
40  L.R.A.(N.B.) 


chase  of  a  lot  carved  therefrom,  is  noi 

icre  license  revocable  at  pleasure,  but  ii 
interest  which  will  support  an  action  of 


Serformance.      St.    Heli 
arber,   150  Mich.  671,  114 


N.  V^ 


— affirmative   rights  of  grantee. 

One  who  has  a  right  of  snooting  on  a 
farm  must  not  do  unnecessary  damage  to 
standing  crops,  but  must  exercise  his  privi- 
lege at  a  time  and  in  tbe  manner  that  is 
usual  with  sportsmen.  Hilton  v.  Green,  2 
Fost.  ft  F.  821. 

A  grant  of  the  riglit  to  shoot  and  sport 
over  a  specified  tract  of  land  does  not  jus- 
tify the  grantee  in  breeding  and  turning 
into  the  lands  game  bred  elsewhere,  to  the 
injury  of  the  grantor's  crops,  Birkbeck  v. 
Paget,  31  Beav.  403.  This  case  is  cited 
with  approval  in  Farrer  v.  Nelson,  L.  R. 
16  Q.  B.  Div.  268,  49  J.  P.  725,  54  L.  J. 
Q.  B.  N.  S.  385,  52  L.  T.  N,  S.  786,  33  Week. 
Rep.  800,  which  holds  that  the  occupant  of 
a  farm  under  a  lease  reserving  the  shooting 
rights  to  the  lessor  has  a  right  of  action 
against  the  lessee  of  the  shooting  right,  for 
damage  to  crops  caunpd  by  overstocking  the 
farm  with  game.  While  it  appears  that 
the  game  was  bred  upon  the  estate  of  tbe 
lessor  outside  the  plaintiff's  farm,  tlie  court 
seems  inclined  to  go  a  little  further  than 
Birkbeck  v.  Paget,  and  to  place  its  deci- 
sion upon  the  somewhat  broader  ground 
that  the  holder  of  the  shooting  right  had 
no  right  to  increase  the  game  to  an  un- 
reasonable extent. 

The  deed  involved  in  Ishebwood  v.  8a- 
LBNE  was  the  subject  of  litigation  in  an  ear- 
ly case  which  held  that  tlie  rights  thereby 
granted  were  conlined  to  shooting  upon  the 
waters,  and  did  not  include  the  right  to 
shoot  fowl  upon  the  lands;  and  that,  though 
possibly  assignable,  the  instrument  did  not 
authorize  the  grantees  to  issue  permits  to 
other  persons.  Bingham  t.  Salene,  16  Or. 
208,  3  Am.  St.  Rep.  152,  14  Pac.  623.  In 
a  subsequent  case  involving  the  same  fish- 
ing privilege  (Salene  v.  Isherwood,  65  Or. 
203,  106  Pac.  18),  it  was  further  held  that 
the  instrument  must  be  deemed  to  give  the 
tees  a  right  to  maintain  such  small 
s   and   temporary   structures   ns   would 
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Eakln,  Ch.  J.,  delivered  the  opinion  of 
tht  court: 

Oa  February  13,  1878,  the  defend&nt, 
Christine  Salene,  and  her  husband  Charles, 
uw  deceased,  conveyed  to  "H.  T.  and  E. 
W.  Bingham,  and  to  their  heirs  and  assigns 
forever,  the  sole  and  exclusive  right,  privi- 
Itf^r.  and  easement,  to  shoot,  take,  and 
kill  an;  and  all  wild  duck  and  other  wild 
fowl  upon  and  in  any  and  all  lakes,  tloughs, 
ind  waters  situate,  Ijiag,  or  being  upon 
Dur  land,"  etc.  Plaintiffs  are  the  ^ant«ei 
of  the  Bin^Lams  of  such  right  and  privi- 
lege, and  they  bring  this  suit  to  enjoin  de- 
fendant from  draining  Wapato,  Big  Slavin, 
Roond,   and    Knighton   lakes,   and   certain 

not  interfere  with  the  use  of  the  adjacent 
(ann,  and  that  such  right  included  the 
erection  of  blinds,  the  use  of  decoys,  the 
kreping  of  doga,  and  the  recovery  of  such 
game  as  might,  when  shot,  fall  upon  the 
sdjaeent  land.  Invoking  the  rule  of  tlie 
earlier  case  that  the  grantees  had  no  right 
to  issue  permits  to  third  persona,  the  court 
)i«ld  that  the  grantees  had  no  right  to 
■otboriie  their  servants,  or  persons  pur- 
porting to  be  such,  to  hunt  upon  the  prem- 
ises. And  it  was  further  held  tliat  the 
cranleea  tiad  no  right  to  dam  up  the  lake. 
And  while  it  was  intimated  that  the  lan- 
gvige  of  the  deed  did  not  authorize  the 
mnteea  to  feed  the  fowl  by  artificial  means 
"lien  hiph  wafer  had  destroyed  the  natural 
ffed.  it  was  held  that  the  parties  seemed  to 
hive  acquiesced  in  a  contrary  construction, 
and  therefore  tb«  grantees  would  be  deened 
to  have  that  right. 

A  clause  in  a  lease  of  land  reserving  to 
the  lessor  the  right  of  "shooting  and  sport- 
ing over  the  land  is  not  limited  to  "game" 
in  ita  strict  sense,  hut  is  a  reservation  of 
the  rigbt  to  shoot  such  animals  as  are,  in 
tommon  parlance,  understood  to  be  the  sub- 
jects of  sport  (rabbits).  Jeffrves  v.  Evans, 
19  C.  B.  N.  S.  284.  34  L.  J,  C.  'P.  N.  S.  2H1, 
n  Jnr.  N.  S.  584.  13  L.  T.  N.  8.  72,  13 
Week.  Rep.  864,  16  Eng.  Eul.  Cas.  716. 

It  was  held  in  Wickham  v.  Hawker,  7 
Mtes.  t  W.  63,  that  a  grant  to  one,  his  heirs 
ind  assigns,  of  liberty  to'  go  upon  the 
graotor'a  land,  to  bunt  and  fish  with  serv- 
ants and  otherwise,  was  a  grant,  not  of  a 


the  prescription  act.  Parlce,  B.,  cited  as  a 
leading  caae,  Norfolk  v.  Wiseman,  12  Henry 
Vn.  25,  13  Henry  VTI.  13,  and  as  holding 
tkat  if  a  grant  of  hunting  is  a  mere  license 
«f  pleasure,  no  other  person  can  justify  un- 
der it,  but  that  if  it  is  a  license  of  profit 
tiie  rule  is  otherwise.  And  the  following 
tuqrnage  was  quoted  fr<Bn  Norfolk  v.  Wlse- 
nsn:  "If  there  be  a  license  for  him  and 
^ii  servants  to  hunt,  "by  these  word*,  for 
kin  and  his  servants,  sliall  be  anderatond 
a  license  of  profit:  for  these  words  imply 
that  the  frrantee  hath  a  property  in  the 
thing  hunted,  because  that  I^  such  a  li- 
cense the  arnintee  may  justify  for  his  serv- 
«I.tA.(W,8.) 


sloughs,  situated  on  her  lands,  whleh  she 
threatens  to  do,  and  also  from  cutting 
and  burning  brush  and  timber  which  bor- 
ders the  lakes.  These  lakes  cover  almost 
one  sixth  of  the  farm  of  defendant.  The 
land  upon  which  the  lakes  are  situated  is 
the  donation  land  claim  of  Charles  Salene. 
and  consists  of  about  480  acres,  through 
which  Willamette  slough,  a  navigable 
stream,  Qows.  Much  of  the  farm  is  over- 
flowed during  the  winter  and  spring 
months,  especially  when  the  water  la  high 
in  the  Columbia  river.  When  the  wat«rs 
are  low,  the  tide  rises  about  3  feet  in  the 
r  and  the  slough.  At  the  low  stage  of 
the  water   in  the  slough,   not  at  low   tide, 

ant  to  hunt,  which  is  more  than  a  license  of 
pleasure.' "  Parke,  B.,  also  referred  to  the 
following  comment  in  Manwood,  108,  on  a 
ease  in  the  Year  Hook  of  II  Henry  VII. 
folio  86:  "If  one  license  me  and  my  heim 
to  come  and  hunt  in  his  park.  I  must  have 
a  writing  (that  is,  a  deed)  of  that  license, 
for  a  thing  passes  by  the  license,  which  en- 
dures in  perpetuity:  but  if  he  license  me, 
one  time'  to  hunt,  tnis  is  good  without  deed, 
for  no  inheritance  passes." 

And  it  was  held  that  the  reservation  to 
the  defendant  in  a  demise  to  the  plaintiff, 
of  the  right  to  sport  over  the  demised 
premises,  in  common  with  the  latter,  his 
heirs  and  assigns,  and  with  "any  friend  of 
his  or  them,"  was  not  confined  to  a  single 
friend  at  a  time,  but  should  be  deemed  to 
have  reference  to  plurality  of  friends.  Gardi- 
ner V.  Colyer,  10  L.  T.  N.  8.  716,  12  Week. 
Rep.  079. 

— Interference   by   grantor. 

The  grant  of  the  exoiusive  right  to  shoot 
over  lands,  tcq^ther  with  a  covenant  of 
quiet  enjoyment,  does  not  prevent  the  land- 
owner or  his  tenants  from  cutting  under- 
wood and  otherwise  using  the  land  in  the 
ordinary  and  accustomed  way,  provided 
there  is  no  wilful  destruction  of  game. 
JelTryes  v.  Evans,  supra. 

So,  "the  sole  right  of  shooting  and  Ash- 
ing over  the  whole  estate"  of  the  grantor 
is  not  an  interest  in  the  land,  within  the 
meaning  of  a  statute  providing  for  compen- 
sation to  persons  whose  interest  in  land  Is 
injured  by  the  construction  of  a  railroad. 
Bird  T.  Great  Eastern  R.  Co.  10  C.  B.  N.  S. 
28B,  34  L.  J:  C.  p.  N.  S.  366.  11  Jur.  N.  8. 
782,  13  L.  T.  N.  S.  3S6,  13  Week.  Rep.  089. 


and  could  not  be  enforced,  if  enforceable  at 
all.  against  anyone  but  the  grantor,  and 
was  therefore  not  enforceable  against  the 
railway  which  purchased  its  rigbt  of  wav 
from  the  grantor.  However,  it  was  inti- 
mated that  even  if  the  instrument  had  been 
under  seal  the  result  would  have  been  the 
same,  since,  in  the  absence  of  a  covenant  to 
the  contrary,  the  grantor  would  not  be  lia- 
ble for  any  act  in  the  eniovnwnt  of  his 
estate  which  was  not  wilfully  eommitted 
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but  very  netr  it,  th«  elevation  of  the  sur- 
face ol  the  vater  in  the  lake*  is  about  3 
feet  higher  than  the  lurface  of  the  water 
in  the  Willamette  ilough.  In  the  diy  tea- 
ion  the  depth  of  the  water  In  the  lakea  is 
from  4  inehei  to  a  foot.  The  evidence 
ihowB  tbat  two  of  the  lakes  cover  about 
40  acres  ol  ground,  while  tin  portion  of 
the  other  two,  eituatad  on  defendant's 
land,  cover  nearly  a«  much.  Part  of  the 
farm  ii  covered  with  timber  and  part  with 
brush,  while  the  lakes  are  bordered  with 
willows.  Willamette  slough  Sows  within 
200  or  300  feet  of  two  of  the  lakes.  De- 
fendant's residence  is  between  Wapato 
lake    and    the    slongh,    and   she   uses    the 


farm  aa  a  stock  and  dairy  farm. 

From  the  tims  of  the  execution  of  the 
deed  from  defendant  to  the  Binghama, 
there  have  been  disputes  as  to  the  rights 
of  the  Binghome  and  their  successors,  and 
continual  trouble  between  plaintiffs  and 
defendant.  PlaintitTS'  grantors  treated  the 
grant  as  a  license  to  use  defendant's  place 
as  they  pleased,  u  was  found  by  this  court 
in  Bingham  v.  Salene,  IS  Or.  £06,  3  Am. 
St.  Rep.  ISZ,  14  Pac.  S23,  and  plaintiffs 
now  contend  for  rights  which  can  only  be 
sustaiiied  upon  the  theory  that  they  have 
a  freehold  interest  in  tlie  land,  rather  than 
an  incorporeal  hereditament,  in  1009  the 
the  rights  of  plaintiffs,  under  defendant's 
deed,  were  again  before  this  court   (Salene 


ivilege, 
re  with 
tt. 

And  the  lessor  of  a  shooting  privilege  can- 
not be  enjoined  by  the  lessee  from  dividing 
the  land  into  lots  and  selling  the  same  sub- 
ject to  the  shooting  privilege,  upon  the 
ground  that  the  same  may  inberfpre  with 
the  shooting;  but  to  warrant  an  injunction 
it  must  appear  that  such  will  be  the  inevi- 
Uble  result.  Fattiaon  v.  Gilford,  43  L.  J. 
Ch.  N.  S.  524,  L.  R.  18  Eq.  250,  22  Week. 
Rep.  673. 

Fishing   privilege — generally. 

With  respect  to  the  different  kinds  of 
fisheries,  Mr.  Farnbam  says  at  p.  1300  of 
vol.  II.  of  his  work  on  Waters:  "Much 
discussion  has  occurred  as  to  tlie  kinds  of 
fishery  which  may  exist,  most  of  which  is 
merely  curious  learning  at  the  present  time. 
The  principal  kinds  which  have  been  men- 
tioned are  four, —  (1)  several,  (2)  free,  (3) 
common  fishery,  (4)  common  of  fishery.  At- 
tempt has  tieen  made  to  distinguish  between 
the  last  thre«  kinds,  but  not  with  marked 
success.  In  Benett  v.  Costor,  B  Taunt,  183, 
2  J.  B.  Moore,  83,  10  Revised  Tep.  401,  an 
action  for  interfering  with  plaintiff's  fishery 
when  the  plaintiff  declared  on  the  right  to 
a  common  fishery  whereas  he  should  have 
alleged  a  common  of  fishery,  the  court,  in 
discussing  the  difference  between  the  two 
rights,  said  a  common  of  fishery  is  a  right 
in  common  with  certain  other  persons  in  a 
particular  stream.  Though  text  writers 
have  used  the  terms  communem  pigcariam 
and  eommuniam  piacanx,  a  common  fishery 
extends  to  all  mankind.  Holt,  Ch.  J.,'  di- 
vided fisheries  into  three  classes, —  (1)  aep- 
amlia.  (2)  libera,  (3)  catntnunts.  Smith 
V.  Kemp.  Holt,  322.  2  Salk.  637,  Carth.  2S.<>, 
4  Mod.  166.  Schultes,  Aquatic  Rights,  60, 
after  a  careful  consideration  of  the  ques- 
tion, concluded  that  there  are  in  fact  only 
two  sorts  of  fishery,  free  or  common  of 
fishery  and  several  fishery,  or  fishery  in 
gross,  thoug'h  fisheries  may  acquire  various 
provincial  dennminBtions,  and  be  subject  to 
peculiar  and  different  restraints  according 
40  L.R.A.(N.S.) 


to  the  locality  of  their  situation  and  the 
usage  of  the  neighborhood.  And  in  John- 
ston V.  Bloomfleld,  Ir.  Rep.  8  C.  L.  S8,  Fitz- 
gerald, B.,  said  that  'the  most  important 
distinction  in  fisheries  lies  in  their  being 
exclusive  or  otherwise.  Still,  the  exclusive 
right  of  fishing  may  be  either  in  the  soil 
of  the  owner  or  not.'  It  thus  appears  that 
the  main  division  of  fishery  is  into  those 
which  are  exclusively  in  an  individual  and 
those  which  are  shared  in  common  with 
others,  the  latter  receiving  various  names 
which  depend  upon  the  manner  in  which  the 
right  is  shared.  The  distinction  between 
free  fishery  and  several  fishery  goes  back 
to  the  Year  Books,  17  Edw.  IV.  6  pi.  6,  and 
lies  in  the  fact  that  the  latter  is  exclusive, 
while  the  former  may  be  in  common  with 
others.  Ball,  Sea  Shores,  68;  Melvin  t. 
Whiting,  7  Pick.  7S.  Libira  pitoaria  can- 
not be  held  to  refer  to  an  exclusive  fishery 
in  case  of  a  large  iiiland  sea  and  without 
warrant  by  subsequent  usages  or  the  act  of 
the  parties.  Johnston  v.  Bloomfield,  supra. 
A  free  fishery  is  merely  the  right  to  fish 
in  a  certain  place  in  common  with  all  oth- 
ers who  may  nave  a  right  to  fish  there,  and 
is  the  same  as  an  unlimited  common  of  fish- 
ery. Woolrych,  Waters,  p.  123;  Johnston 
V.  Bloomfield,  supra;  Yard  v.  Carman,  3 
N.  J.  L.  037.  Blackstona  thought  that  a 
free  fishery  was  an  exclusive  right  of  fishin;; 
through  franchise  in  a  public  river,  and 
differs  from  a  several  fishery  in  that  the 
latter  must  be  connected  with,  or  derived 
from,  ownership  of  the  soil,  while  the  form- 
er need  not  be.  2  BI.  Com.  30.  But  that 
distinction  does  not  meet  the  necessities  of 
the  case,  because  it  merely  defines  a  several 


of  which  he  cannot  be  deprived, 
but  which  is  not  exclusive.  The  grant  by  a 
riparian  proprietor  of  a  'tree  fishery"  in  a 
non-navigable  stream  parses  nothing  mor« 
than  the  same  right  of  fishery  as  is  claimed 
by  everyone  who  has  land  in  the  manor 
along  the  bank  of  the  river.  Lamb  t. 
Newbiggin,  1  Car.  &.  E.  MO.  'A  man  may 
have  a  free  fishery  on  his  own  soil,  as,  for 
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T.  Uierwood,  65  Or.  203,  106  Pm.  18),  Id 
vhieh  plaintiffs  were  rettrained  from  cer- 
ttin  encToachnieiits  bejond  the  term*  of 
Uie  deed,  and  bj  this  suit  tbej  again  aak 
to  have  defendant  limited  in  the  improre- 
ment  and  uae  of  her  farm.  In  the  opinion 
in  the  c*3e  last  referred  to,  plaintiSs'  right 
to  tempt  the  ducks  to  the  lakes  in  in- 
creased numbere  by  placing  feed  for  them 
there,  under  tlie  terms  of  the  daed,  was 
held  doubtful ;  but,  as  the  owner  had 
prtiiousl;  recognized  the  right,  plaintiffs 
were  toBtained  in  th«  exercise  of  it. 

Plaintiffs  now  contend  for  rights  not 
fipresstj  granted  by  the  deed,  but  implied 
therein,  which  can  only  be  sustained  on  the 
theory  that  plalntiirs'  interest,  not  o^ly  in 
the  lakes,  but  in  the  lands  bordering  there- 


on, is  a  freehold  interest.  The  right  to 
hunt  under  such  a  grant  is  limited  to  the 
usual  and  reasonable  methods  generally 
used  in  the  vicinity  at  the  time  of  the  ex- 
ecution of  the  deed.  Salene  t.  Isherwood, 
supra;  Bingham  t.  Salene,  15  Or.  208, 
3  Am.  St.  Rep.  ]S2,  14  Pac.  523^  Hilton  v. 
Green,  2  Fost.  t  F.  821.  .  Under  sueh  a 
deed,  the  grantor  is  under  no  obligation  to 
maintain  a  preserve  for  the  pleasure  and 
sport  of  the  grantees,  but  they  must  exer- 
cise the  right  in  the  condition  it  may  be 
at  the  time. 

We  are  cited  to  no  cases  upon  the  ques- 
tions involved  here  other  than  the  two  Ore- 
gon cases,  supra,  and  there  are  but  few 
American  cases  on  the  subject,  and  none 
discuss    this   question,    t>u.,   the   extent   of 


instance,  he  may  have  a  river  in  his  own 
manor,  and  another  may  have  a  right  of 
lishing  there  with  him.  Gibbs  v.  Wool- 
JiKott,  3  Salk.  201,  Comb.  433,  464.  See 
rIio  16  Vin.  Abr.  title  Pxtcary,  (B).  A 
riparian  proprietor  has  no  such  property  in 
libera  pitcaria  as  to  be  able  to  call  the  fish 
bis  own  and  maintain  trespass  for  their 
taking  by  another.  Upton  v.  Dawkin,  3 
Mod.  97.^ 

—general   nature  and   incidents  of   right. 

On  this  aspect  of  the  question  the  pres- 
ent note  supplements  subdivision  II.  c.  of 
the  note  in  60  L.S.A.  481. 

A  right  to  take  flsh  from  the  private  wa- 
ter* of  another  is  not  a  mere  easement,  but 
is  a  right  of  proSt  in  the  land,  and  there- 
fore can  be  acquired  only  by  prescription 
or  grant,  and  not  by  custom  or  dedication. 
Cobb  V.  Davenport,  33  N.  J.  L.  223,  07  Am. 
Dee.  718. 

And  where  the  ownership  of  the  soil  Is  in 
anotber,  a  several  fishery  ia  such  an  in- 
MTporeftl  bereditament  as  will  support  an 
action  of  treepass.  Holford  r.  Bailev,  13  Q. 
B.  426,  IS  L.  J.  Q.  B.  N.  B.  100,  13  Jur.  278. 

So,  in  Albright  v.  Cortright,  64  N.  J.  L. 
IM,  48  L.R.A.  616,  Bl  Am.  St.  Kep.  S04, 
45  Atl.  034,  the  decision  that  the  defendant 
had  no  right  to  flsh  on  waters  on  the  private 
lands  of  the  plaintiff  was  arrived  at  by 
tbii  line  of  reasoning:  It  was  held  that 
■iDCe  tbe  defendant  hod  no  express  license 
(rata  tin  plaintiff,  whatever  right  he  could 
liave  mnat  have  been  by  way  of  easement, 
nistom,  or  prescription;  that  the  right 
iHaimed  waa  not  an  easement,  but  a  profit 
'  prendra;  that  tbe  right  to  take  proHt 
from  the  land  of  another  could  not  be.  ac- 
qnired  by  custom;  and  that  the  defendant 
could  not,  merely  as  one  of  the  public, 
rlsim  the  right  by  prescription,  since  the 
public  could  not  prescribe. 

A  devise  to  a  dautihter.  her  heirs,  and 
usipiB  of  certain  land,  "with  a  privilege  of 
dimiiif;  10  barrels  of  clamt  yearly"  on 
Isnds  of  tbe  devisor,  creates,  so  far  as  the 
ftihery  ia  concerned,  not  a  mere  personal 
privilege,  but  an  estate  of  inheritance  which 
10I..RJL(N.S.> 


is  aBsignable.  Lakeman  v.  Butler,  17  Pick. 
43G,  2S  Am.   Dec.  311. 

But  a  right  to  dah  on  the  lands  of  an- 
other, which  is  merely  personal  to  the  own- 
er of  the  right,  and  not  appendant  to  any 
estate,  is  capable  neither  of  assignment  nor 
inheritance.  Mallet  v.  McCord,  127  Ga. 
761,  56  S.  E.  1016. 

In  Grove  v.  Portal,  71  L.  J.  Ch.  N.  S.  2BB, 
[1002]  1  Ch.  727,  86  L.  T.  N.  8-  350,  J8 
Times  L.  R.  319,  it  waa  held  that  B  cove- 
nant against  subletting  in  a  lease  of  the  ex- 
clusive right  of  fishing  in  a  certain  portion 
of  a  river,  together  with  liberty  of  ingress 
and  egress  for  the  lessee  and  his  authorized 
friends,  was  not  broken  hy  the  lessee  grant- 
ing a  license  to  another  person  to  flsh  in  the 
waters  embraced  within  the  lease,  provided 
the  licensee  should  use  but  two  rods  at  the 
same  time, — the  court  saying  that  the  cov- 
enant not  to  underlet  "the  said  premises" 
referred  to  the  whole  premises,  and  did  not 
operate  to  prevent  a  leasing  of  a  part  of 
the  premises.  It  was  intimated,  however, 
that  if  the  lessee  had  granted  an  exclusive 
license  for  two  rods,  the  effect  would  have 
been  to  transfer  tbe  premises  to  the  licensee, 
and  therefore  would  have  effected  a  breaoh 
of  the  covenant. 

The  owner  of  a  fishing  privilege  on  flats, 
which  has  been  severed  from  the  uplands, 
may  maintain  trespass  against  tbe  occu- 
pant of  the  uplands  who  places  a  weir  on 
the  flats.  Wyman  v.  Oliver,  75  Me.  421. 
In  this  case  it  appeared  that,  upon  the  distri- 
bution of  an  intestate's  estate,  the  up- 
lands were  divided  between  his  lieirs,  and 
the  fishing  privilege  was  set  off  to  the  wife 
as  dower;  and  it  was  held  that  this  severed 
the  Ashing  privilege  from  the  uplands,  and 
that  the  widow's  subsequent  release  or  con- 
veyance of  the  dower  to  the  heirs  did  not 
restore  the  privilege  to  its  former  status  as 
an  incident  of  the  uplands. 

Since  the  owner  of  flats  located  in  waters 
in  which  the  right  of  fishery  is  common,  has 
no  right  to  convey  the  fishery,  his  lease  of 
"the  exclusive  privilege  of  fishing  with 
nets"  on  a  certain  portion  of  the  fiats 
is  not  a  lease  of  the  fishery,  but  only  of  a 
certain  part  of  the  fiats  for  the  convenienbe. 
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the  righta  of  tbe  grantee  in  a  bunting 
privilege.  Bingham  v.  Siilene,  supra,  is 
one  of  tbe  principal  American  caiea  cited 
in  the  test-booka  and  cyclopedias  upon  the 
effect  of  such  a  grant,  but  there  are  several 
English  cases  quite  in  point.  Jeffrycs  v. 
Evans  (1866)  19  C.  B.  N.  S.  246,  1&  Eng. 
Rul.  Caa.  710,  is  a  case  where  the  de- 
fendant leased  the  land  to  Bees,  reserving 
to  himself  the  exclusive  right  to  aboot, 
fish,  and  sport  thereon,  and  tbereaft«i  he 
demised  to  plaintiff  the  hunting  and  fish- 
ing privilege  reserved  in  the  former  lease, 
lieea,  the  lessee  under  his  lease,  cut  down 
certain  furze  cover  and  woods  on  the  land, 
which  constituted  abetter  for  rabbits  and 
other  game,  of  which  plaintiff  complained. 
In   deciding   the   case,    Erie,    Ch.    J.,   says 

of  drawing  nets;  and  while  it  seems  that 
the  lessee  cannot  maintain  an  action  against 
a  member  of  the  public  for  taking  fish  up- 
on the  flats,  he  may  maintain  an  action  of 
trespass  for  drawing  nets  thereon.  Brink 
V.  Eichtmyer,  14  Johns.  265. 

And  while  the  grantee  of  the  right  of 
taking  certain  specified  fish  on  the  shore 
frontage  of  the  grantor,  together  with  all 
privileges  necessary  for  carrring  out  the 
fishery,  bas  no  right  to  attach  fixtures  for 
the  express  purpose  of  taking  fish  other 
than  those  mentioned  in  the  grant,  never- 
theless, fish  of  other  kinds  whidi  the  gran- 
tee finds  in  a  weir  constructed  solely 
for  the  purpose  of  talcing  the  fish  specified 
belong  to  him  upon  the  theory  that  fish, 
before  they  are  taken,  are  the  property  of 
no  one,  but  that,  when  taken,  thej,  like  all 
animals,  fora  natiir<e,  belong  to  the  taker. 
Treat  t.  parsons,  94  Me.  620.  24  Atl.  948.  • 


— several   fishery  as  including  title  to  soil. 

Lord  Coke  took  tbe  stand  that  the  soil 
did  not  pass  with  the  grant  nf  a  several 
fishery.  He  says  in  Co.  Litt.  4  b:  "If  a  man 
be  seised  of  a  river,  and  by  deed  do  grant 
*eparalem  piacariam  in  the  same,  and  mak- 
eth  livery  of  seisin  geoundiim  formam  char- 
ts, the  Boile  doth  not  passe,  nor  tbe  water; 
for  the  grantor  may  take  water  there  i  and 
if  the  river  become  drie  he  may  take  the 
benefit  of  the  soile;  for  tbere  passed  to  the 
grantee  (lut  a  particular  right,  and  the  liv- 
ery being  made  secundum  fortnam  charta 
cannot  enlarge  the  grant.  For  the  same 
=.   _    _._^   grant   aqvam 


covered  with  water  shall  be  demanded  by 
the  name  of  so  many  acres  agwt  co-opertas, 
whereby  it  appearetli  that  they  are  distinct 
things."  So,  he  says  at  122  a;  "A  man 
may  prescribe  to  have  aeparalem  pitchanarn 
in  sucb  a  water,  and  the  owner  of  the  soyle 
shall  not  fish  there;  but  if  he  claim  to  have 
oommuntam  piioharia  or  Uieram  pischari- 
am,  tbe  owner  of  the  soyle  shall  fish  there." 
However,  the  courts  have  uniformly  tak- 
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"The  next  question  arises  upon  the  second 
breach,  which  alleges  that  Bees,  lawfully 
claiming,  and  in  fact  having,  through  and 
under  the  lessors,  the  right  to  cut  down 
divers  furze  covers,  woods,  and  plantations 
in  and  upon  the  lands  over  which  the  plain- 
tiff had  under,  and  by  virtue  of  the  said 
indenture  the  exclusive  right  of  shooting 
and  sporting.  ...  It  is  aontended  on 
the  part  of  tbe  plaintiff  that  the  covenant 
for  quiet  enjoyment  of  the  premiaes  de- 
mised and  granted  was  impliedly  a  cove- 
nant not  to  grub  up  or  destroy  the  furse 
and  underwood;  and  so  the  breach  of  it 
was  an  eviction  of  the  plaintiff  from  his 
right  of  sporting.  To  this  it  seema  to  me 
there  ia  a  short  answer.  Tbere  baa  been 
iu>    eviction.      Tbe    plaintiff    has    just    as 

en  the  position  that  prima  facie  tbe  soil  is 
in  tbe  owner  of  a  several  flsbery,  Holford 
V.  Bailey,  13  Q.  B.  426,  16  L.  J.  Q.  B.  N.  S. 
109,  13  Jur.  278;  Foster  y.  Wright,  L.  R. 
4  C.  P.  Div.  438,  49  L.  J.  C.  N.  S.  87,  44  J. 
F.  7;  Partheriche  v.  Mason,  2  Chitty,  838. 
With  this  position,  tbe  court  in  John- 
ston V.  BloomSeld,  Ir.  Rep.  8  C.  L.  68,  are 
inclined  to  agree,  the  specific  holding  being 
that  there  is  a  difference  between  libera 
piaoaria  and  ttparatii  piacarta,  and  that  the 
grant  of  libera  piaoaria  does  not  amount 
to  an  exclusive  fishery  or  pass  title  to  tbe 

So,  it  wag  beld  in  Anonymous,  Lofft,  384, 
that  notwithstanding  the  dielttm  of  Lord 
Coke,  tbe  presumption  is  that  tbe  owner  of 
a  several  fishery  is  the  owner  of  the  soil. 
This  case  is  decided  upon  tbe  authority  of 
Smith  and  Kemp,  Skinner,  342,  2  Salk.  637, 
4  Mod.  188,  Holt,  322,  Carth.  285,  which 
holds  that  the  owner  of  a  free  fishery  can 
maintain  treapaas  against  one  who  takes  fish 
therefrom,  and  that  fisheries  are  divided 
into  three  kinds, —  (1)  teparalia  piacaria, 
(2)  libera  piacaria,  (3)co>nrnunu  piaoaria. 
In  tbe  case  of  the  first  two  it  was  held  that 
trespass  would  lie,  but  that  in  tbe  case  of 
the  third,  it  would  not  lie;  and  this  upon 
the  ground  that  tbe  owner  of  a  several  fish- 
ery was  the  owner  of  tbe  soil,  that  where 
a  free  flsbery  was  granted,  the  grantee  bad 
a  property  in  the  fish  and  might  bring  a, 
possessory  action  for  them  without  making 
any  title,  while  communis  piacaria  was 
similar  to  any  other  common,  at  least  with 
respect  to  the  fact  that  a  commoner  cannot 
maintain  any  action  with  respect  thereto. 

While  a  several  flsbery  may  exist,  either 
apart  from  or  as  incident  to  the  owner- 
ship  of  tbe  soil  over  which  the  stream  fiows, 
it  IS  settled  that  where  a  several  fishery  is 
proved  to  exist,  the  owner  of  tbe  fishery  is 
to  be  presumed  tbe  owner  of  the  soil  unless 
there  Is  evidence  to  the  contrary.  Han- 
hoiy  V.  Jenkins  [1901]  2  Cb.  401,  70  L.  J. 
Cb.  N.  S.  730,  65  J.  P.  631,  49  Week.  Rep. 
BIS,  17  Times  L.  R.  63B  (the  court  added 
in  effect  that  this  was  espeeially  so  where 
tbe  grant  of  the  fishery  expressly  included 
"weirs,"  the  court  saying  that  a  grant  of 
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mudi  right  to  shoot  asd  sport  over  the 
30  ur  40  acres  of  land  which  bos  been  so 
tre&ted  as  he  had  before;  and  that  ia  all 
the  plaint  [IT  covenanted  that  he  should 
have."  WilleB,  J.,  in  the  same  case,  Bajs: 
"\&  tt>  the  other  point,  the  argument  urged 
on  the  part  of  the  plaintifT  would  have  been 
pntitled  to  much  weight  if  the  grant  had 
licen  of  the  irooda  and  underwoods,  though, 
if  it  had  been  a  grant  of  the  latter,  T 
«hou1d  have  thought  that  the  tenant  might 
lanfullj'  have  cut  the  underwood  in  the 
usual  and  accustomed  waj.  .  .  .  The 
^rant  \b  of  the  exclusive  right  of  fishing 
nnd  sporting  ovti,  and  taking  the  game, 
rabbits,  and  wild  fowl  on  tlie  land  demiaed, 
.inil  on  that  under  lease  to  Keea.  I  ep- 
preheud  tliat  such  a  grant  as  that  does  not 


prevent  the  landowner  or  his  tenants  from 
using  the  land  in  the  ordinary  and  accus- 
tomed way,  provided  tliey  do  not  resort 
to  an;  expedients  for  deatroying  or  driving 
away  the  game.  Cutting  furze  and  under' 
wood  in  the  ordinary  course  of  the  cultiva- 
tion of  land  cannot  be  said  to  be  a 
wilful  destruction  of  the  game."  Smith, 
J.,  in  the  same  case,  says;  "It  appears  to 
me  that  the  cutting  of  the  turee  and  un- 
derwood, which  may  have  been  done  in  the 
ordinary  course  of  good  management  of  the 
farm,  was  not  an  interruption  of  the  en- 
joyment of  the  incnrporeal  hereditaments 
granted  to  the  plaintiff.  He  had  the  same 
right  to  sport  over  the  land  as  before.  If 
he  wished  to  have- the  condition  of  the  land 
as   to   furze   and   underwood   preserved,   be 


iveirs  necessarily  granted  the  soil  to  which 
Ihey  were  attached). 

And  this  presumption  displaces  the  pre- 
■•iimption  that  would  otherwise  arise  in 
favor  of  the  riparian  proprietor.  Ecrovd  v. 
Conlthard,  M  L.  J.  Ch.  N.  S.  751.  [1P97] 
2  Ch.  r..';'!,  77  L.  T.  N.  S:  357,  46  Week.  Rep. 
Hi),  ai  J.  P.  791. 

In  Atty.  Gen.  v.  Emerson  [IHOl]  A.  C. 
R!l,  61  L,  J.  Q.  B.  N.  S.  79.  6,)  L.  T.  N.  S. 
.W4.  55  J.  P.  700,  23  Eng.  Rul.  Cas. 
•  ^9.  holding  that  proof  of  the  owner- 
ship of  a  BCTcral  fishery  over  a  part 
nf  the  foreshore  raised  a  presumption 
Against  the  Crown  that  the  freehold  of  the 
wil  in  that  part  of  the  foreshore  was  in 
the  owner  of  the  fishery — Lord  Herschell 
■«id  that  he  was  not  inclined  to  inquire  up- 
in  what  basis  this  presumption  reated, 
thriiph  he  pointed  out  that  in  earlier  days 
the  exclusii'e  right  of  flshing  over  the  tore- 
ihore  being  no  doubt  the  most  vnluable 
right  nf  proferty  connected  with  it.  it  tnicht 
have  been  thought  probable  that  where  this 
rjiiht  was  granted,  either  the  fishery  would 
l-e  conferred  unon  one  who  wbs  already 
owner  of  the  soil,  or  that  the  soil  would  be 

It  was  held  in  Marshall  t.  Ullcawater 
Steam  Nav.  Co.  3  Best  4  S.  732,  0  Jiir. 
N".  S.  J»S8.  32  L.  J.  Q.  B.  N.  S.  130.  8  L.  T. 
X.  S.  4JC.  II  WeeJ.-.  Rep,  480,  that  although 
llir  description  of  a  fishery  was  left  un- 
wrtain.  where  the  deed  which  conveyed  it 
■  as  a  feoffment  with  livery  of  seisin  duly 
indorsed,  and  conveyed  subject  to  a  free 
rrnt.  the  fishery  must  be  deemed  to  be  si>v- 
'rsl.  and  it  therefore  presumablv  included 
tlie  soil. 

It  waa  held  in  Sex  v.  Old  Alresford,  1 
T.  R.  358,  that  where  there  was  rented  to 
a  pauper  "the  (tahery  of  a  pond  with  the 
fpear-»edge,  flags,  and  rushes  growini;  in  or 
iboot  the  same,"  it  was  pregumed  that  the 
•oil  passed  with  it,  and  that  the  same  wss 
a  teoement  within  the  statute  relating  to 
settlements  of  paupers.  Here  the  court  said 
in  a,  general  way  that  the  letting  of  a  l^sh- 
«Ty  of  this  kind  raised  the  presumption  that 
the  soil  passed  with  it. 

In  Ecroyd  v.  Coulthard,  supra,  the  court 
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said  that  there  wu  no  magic  in  the  words 
"public"  and  "navigable"  employed  in  the 
rule  that  the  owner  of  a  several  fishery  in 
a  public  navigable  river  is  presumed  the 
owner  of  the  soil,  and  declared  that  those 
words  were  '  scd  as  referring  to  the  owner's 
right  ^en  thougli  the  river  was  public  and 
navigable,  and  that  a  fortiori  the  presump- 
tion attached  where  the  stream  was  neither 
public  nor  navigable.  In  this  connection 
the  court  cites  Foster  v.  Wright,  L.  R.  4 
C.  P.  Div.  43B,  40  L.  J.  0.  P.  N.  S.  07,  44 
J.  P.  7. 

Ry  the  application  of  the  doctrine  of  ac- 
cretions and  relictions,  it  was  neld  in  Fos- 
ter V,  Wright,  supra,  that  the  owner  of 
a  several  fishery  continued  to  have  the  ex- 
clusive right  of  fishing  notwithstanding  a 
gradual  change  in  the  course  of  the  stream, 
and  could  maintain  an  action  of  trespass 
against  the  owner  of  land  which  waa  orig- 
inally nonriparian.  but  a  portion  of  which 
became  the  bed  of  the  river  when  in  the 
courae  of  the  change  the  intervening  strip 
and  a  part  of  the  defendant's  land  was 
washed  away,  and  the  estent  of  the  en- 
croachment upon  the  latter  was  clearly  de- 

Hindson  v.  Ashby  [1BB6]  2  Ch.  1,  involved 
a  dispute  between  a  riparian  owner  on  a 
nontidal  stream,  and  the  own'er  of  a  sever- 
al Hshery  therein,  as  to  the  respective  rights 
of  the  parties  in  a  strip  of  land  which  had 
fnrmerly  formed  a  part  of  the  bed  of  the 
stream,  but  which  at  times  now  became  dry. 
Refraining  from  deciding  the  general  ques- 
tion whether  the  riparian  proprietor  cquld 
claim  the  accretions,  and  instead,  apparently 
invoking  the  rule  that  even  if  a  riparian 
proprietor  in  such  circumstances  may  or- 
dinarily claim  the  accretions,  such  right 
yields  ito  the  presumption  that  the  owner  of 
a  several  fishery  is  the  owner  of  the  bed  of 
the  stream, — the  court  held  that,  since  the 
accretions  had  not  ceased  to  constitute  the 
bed  of  the  stream,  they  belonged  to  the  own- 
er of  the  several  fishery.  In  reaching  this 
conclusion  the  court  said:  "Ircatinn  the 
defendant  as  the  owner  of  a  several  fistierv, 
and  as  presumptively,  as  well  as  by  admis- 
''ion  of  the  plaintiffs,  tba  owner  of  the  bed 
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should  h*Te  expresslf  etEpuI&ted  th&t  the 
present  mode  of  cultivation  of  the  Und 
Bhould  not  be  altered." 

In  Boyle  y.  Holcroft  [190B]  1  I.  H. 
245,  250,  Barton,  J.,  aays:  "I  take  it  that, 
aa  a  genSTHl  rule,  so  long  ai  the  tenant 
is  bona  fide  and  reasonably  managing  and 
using  the  lands,  the  owner  of  the  fishing 
rights  must  he  content  to  exercise 
right  upon  the  lands  in  the  conditioi 
which  they  may  happen  to  be  from  tim 
time."  In  Fetherstonhaiigh  t.  Hagarty 
(1878)  Ir.  L.  R.  3  Eq.  150,  where  a  lease 
was  given,  reserving  to  the  owner  the  hunt- 
ing privilege,  the  lessee  ploughed  40  acres 
of  ground  and  thus  broke  up  and  smoth- 
ered the  rabbit  burrowa,*  to  the  injury  of 
the  hunting.  It  is  held  that  a  tenant  tin- 
der a  lease  such  as  this,  where  an  exclu- 
sive profit  d  prendre  is  reserved  or  granted 
to  the  landowner,  cannot  be  made  answer- 
able for  acta  done  in  the  ordinary  and 
proper  cultivation  of  the  farm,  even  though 
they  result  in  the  destruction  of  game.  In 
Gearns  v.  Baker  (1875)  L.  R.  10  Cb.  355, 
it  is  held  that  a  landowner  who  has  de- 
mised for  a  term  of  years  the  right  to  shoot 
over  his  lands  is  not  thereby  prevented 
from  cutting  timber,  as  he  thinks  fit,  in 
the  ordinary  management  of  his  Und,  al- 
though injurious  to  the  shooting.  Sir  W. 
M.  James,  L.  J.,  says:  "I'be  agreement  is 
an  ordinary  agreement  for  letting  shooting, 
and  I  must  say  that  it  would  be  an  im- 
mense surprise  to  many  persons  who  let 
shooting  lease  for  twenty-one  years  is  to 
are  to  be  interfered  with  by  this  court  or 
by  any  other  court  in  their  mode  of  man- 
aging their  own  property.  It  is  preposter- 
ous to  suppose  that  a  man  who  grants  a 
shooting  lease  for  twenty  one  years  is  to 
be  dictated  to  by  this  court  as  to  whether 

of  the  river  within  the  limits  of  the  fishery, 
it  is  very  dilScult  to  see  how  either  his 
rights  or  those  of  ihe  riparian  proprietor 
can  be  aflfected  either  by  aecretions  to  the 
bed  or  by  the  lowering  of  the  level  of  tlie 
water,  so  long  as  the  accretions  or  the  soil 
from  which  the  water  has  receded  ere  still 
in  fact  part  of  the  bed  of  the  river.  So  long 
as  this  is  the  case,  'bo  long  will  the  ripari- 
an proprietors  continue  to  be  such,  and  to 
be  entitled  to  free  access  to  and  from  their 
lands  to  the  water  across  the  accretions  and 
soil  left  dry,  and  otherwise  to  use  such  ac- 
cretions and  soil  to  the  same  extent  as  they 
were  entitled  to  use  the  bed  of  the  river 
before  any  change  in  it  became  observable. 
On  the  other  hand,  in  the  case  supposed,  the 
owner  of  the  several  fishery  will  have  the 
same  richta  to  euch  accretions  and  soil  n<= 
parts  of  the  bed  of  the  river,  as  he  had  to 
the  old  bed  of  the  river  before  any  chan™' 
took  place."  Whether  the  accretions  could 
ever  become  the  property  of  the  plaintiffs, 
or  cease  to  be  the  property  of  the  defend- 
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be  shall  cut  down  a  tree  or  remove  a  cop- 
pice, because  by  so  doing  be  would  be  driv- 
ing away  the  hares  or  interfering  with  the 
breeding  of  pheasants.  If  men  mean  to 
acquire  euch  rights,  they  must  express 
their  meaning  clearly.  I  am  of  opinion 
that  such  rights  are  not  expressed,  and 
not  implied  in  the  ordinary  grant  of  shoot- 
ing, and  that  this  court  has  no  right  to 
interfere   in  the   way  suggested." 

These  caaee  reflect  the  views  of  eight 
different  judges,  and  cover  a  period  from 
ises  to  1905,  and  we  think  their  reason- 
ing is  sound.  We  find  no  case  to  the  con- 
trary. The  opinion  in  Bingham  v.  Salene, 
IS  Or.  208,  3  Am.  St.  Rep.  168,  14  P«c. 
523,  construes  this  deed  to  be  a  convey- 
ance of  license  or  a  profit  i  prendre,  and 
holds  that  the  right  cannot  be  extended  be- 
yond the  terms  of  the  deed.  Lord,  Ch. 
J.,  says:  "While  'the  supposed  odious- 
ness  of  this  right,'  as  Lord  Campbell  said, 
'cannot  influence  our  decision,'  the  facf, 
at  least,  admonishes  us  that  no  intend- 
ments or  presumptions  are  to  be  indulged 
in  in  the  construction  of  the  grant,  not 
warranted  by  the  plain  import  of  its  terms 
and  provisions.  A  grant  of  this  descrip- 
tion is  construed  strictly."  And  speaking 
of  this  same  deed  in  Salene  v.  Isherwood, 
65  Or.  267,  lOS  Pac.  18,  it  is  said  that 
the  deed  is  to  be  construed  strictly.  Al- 
though the  conveyance  was  upon  a  valuable 
consideration,  yet  it  was  merely  nominal; 
and  the  grantors  evidently  had  no  thought 
that  they  were  deeding  away  their  right  to 
control  and  farm  one  sixth  of  their  land, 
and  they  did  not  grant  more  than  the 
privilege  of  shooting  in  certain  places  on 
the  farm  such  wild  fowls  as  might  by  their 
own  inclination  be  found  there  in  certain 
seasons  in  their  migrations,  and  the  grau- 

ants,  when,  for  instance,  it  ceased  to  be  a 
part  of  the  bed  of  the  river,  the  court  ex- 
pressly refused  to  decide. 

It  was  held  in  Fitzgerald  v.  Faunce,  46 
N.  J.  L.  536,  that  a  conveyance  hy  an  own- 
er of  land  adjoining  the  Delaware  river, 
of  the  sole  right,  use,  and  enjoyment  for  all 
purposes  of  fishing  whatsoever  and  none 
other,  of  a  strip  of  land  described  by  cours- 
es and  distances  beginning  along  an  artifi- 
cial embankment,  made  to  prevent  the  tide 
from  flowing  over  the  low  lands,  and  running 
out  to  low-water  mark,  conveyed  an  actual 
estate,  and  not  merely  an  easement ;  passed 
the  fee  of  the  land  next  the  river;  and  made 
thegrentee  the  riparian  owner;  and  that  the 
successor  .in  title  of  the  grantor  by  mesne 
conveyances  executed  subject  to  the  former 
conveyance  cculd  not,  as  against  the  gran- 
tee in  such  former  conveyance,  avail  himself 
of  a  grant  to  him  by  riparian  commissionera 
of  the  state  rights  in  the  land  under  the 
water  in  front  of  the  strip,  L.  A.  W. 
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ten  of  Ac  prlTJI^a  or  their  knipu  have 
no  groand  upon  wbieh  to  aak  more; 
ii  Um  court  jaatified  in  implying  more 
Uaii  U  eipreBsed  in  the  deed. 

This  brings  jib  to  the  application  of  the 
facts  to  this  statemeot  of  the  law.  It 
quite  appareitt  that  there  is  bad  feeling 
between  the  parties  hereto;  and,  if  defend- 
ant bss  endeavored  to  throw  ever7  obstade 
in  the  way  of  successful  shooting, 
claimed  by  plaintiffs,  that  fact  might  tend 
to  give  her  acta  in  cutting  bnuh  and  mak- 
ing fires  on  the  imnediate  border  of  the 
Ukn  the  appearance  of  an  effort  to  drive 
away  the  birds  or  make  it  more  difficult 
fw  plaintiffs  to  shoot  them,  and  not  tor 
the  bona  fide  purpose  of  clearing  the  land 
io  the  interest  of  better  fkrming.  If  she 
is  systanatically  clearing  her  land, 
dcncing  a  bona  flde  intention  to  improve 
it,  no  complaint  can  be  made  against  her. 

As  to  Um  draining  of  the  lakes,  the 
ramplaiDt  ia  that  she  threatens  to  drain 
them,  and  she  admits  such  a  purpose. 
Uoch  evidence  was  taken  upon  the  ques- 
tian  whether  they  could  be  proStably 
drained.  If  they  cannot  be  snccesstully 
drained,  then  the  water  will  still  remain 
for  the  ducks.  If  they  can  be,  then  surely, 
in  the  interest  of  good  farming,  she  should 
be  permitted  to  d«  it,  and  it  Is  not  for 
the  court  to  say  whether  she  can  or  can- 
not. We  can  only  determine  whether,  by 
firtoe  of  the  conveyance  of  the  bunting 
privilege  she  can  be  permitted  to  do  so, 
ud  the  same  may  be  said  as  to  the  use  she 
cu  make  <tt  the  land  when  drained.  She 
■nay  get  much  or  little  off  the  ground 
'hen  drained,  but  this  is  ber  affair,  and 
not  plaintiffs. 

For  cutting  and  burning  brush  in  bad 
faith,  in  a  manner  to  injure  the  bunting, 
defendant  would  be  liable  to  plaintiffs  in 
damages.  But  the  deed  is  not  ambiguous 
nor  of  doubtful  meaning,  and  plaintiffs 
hare  shown  no  ground  for  equitable  relief. 

If  defendant  is  wrongfully  destroying 
plaintiffs'  hunting  priviJqje,  or  in  bad 
faith  committing  acta  that  drive  or  keep 
■way  the  birds  from  the  lakes,  the  remedy 
ii  adequate  and  complete  at  law,  where  a 
jnty  may  determine  whether  cutting  and 
bomiag  brush  at  the  time  and  place,  and 
in  the  manner  complained  of,  was  done  in 
bad  faith,  and,  if  so,  plaintiffs  can  be  fully 
nmpens&ted  in  damages. 

The  decree  is  reversed,  and  the  suit  is 


Petition  for  rehearing  denied. 
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(205  N.  Y.  251,  03  N.  £.  391.) 

Corporatloit   —  promoter  —   fraad      In 

Bale  of  stocks  —  lUbllttj. 

1.  Promoters  of  a  scheme  to' consolidate 
several  independent  corporations  into  one 
business  enterprise  cannot  escape  liability 
for  fraudulent  repreaentattons  of  an  agent 
in  the  sale  of  tbe  stock  of  the  consolidated 
corporation,  on  the  theory  that  they  were 
merely  directors  of  that  corporation,  and 
not  personally  liable  for  the  fraud  of  an 
agent  employed  to  market  its  stock,  if  what- 
ever functir  9  they  assumed  were  in  fur- 
therance of  a  common  enterprise  to  market 
the  securities  neceMary  to  the  success  of 
the   enterprise. 

Elvidence  —  fraud  in  sale  of  corporate 
Btock  —  separate  transactions. 

2.  In  an  action  by  the  purchaser  of  bonds 
of  a  consolidated  corporation,  to  hold  tbe 
promoters  liable  for  fraud  in  inducing  the 
sale  by  means  of  a  prospectus  which  stated 
that  one  of  the  corporations  which  went 
into  the  consolidation  owned  a  franchise 
acquired  under  advice  of  eminent  counsel, 
which  if  good  would  be  very  valuable,  evi- 
dence is  admissible  that  under  the  law  it 
was  extremely  doubtful  if  it  had  any  value 
whatever,  and  that  they  suppressed  the  fact 
that  thejr  turned  the  franchise  over  to  tbe 
corporation  for  more  than  150  times  what 
they  paid  for  it. 

Same  —  Issaance  of  stock  tor  property 
—  excessive  valaBtion. 

3.  In  an  action  to  bold  promoters  liable 
for  fraud  in  the  sale  of  bonds  of  a  cor- 
poration, the  jury  may  consider  the  ques- 
tion of  fraud  in  a  statement  of  the  pro- 
spectus  that  a  certain  number  of  shares  of 
stock  had  been  issued,  or  directed  to  be  is- 
sued, when  a  portion  of  such  stock  repre- 
sented property  turned  over  by  the  pro- 
~  loters  at  more  than  160  times  what  they 

aid  for  it. 

anie  —   payment    at    nnearned    dlvi- 

4.  In  an  action  to  hold  promoters  liable 
for  fraud  in  selling  bonds  of  a  consolidated 
corporation,  the  jury  may  consider  stato- 
ments  in  the  prospectus  that  dividends  had 
been  paid  on  tbe  stock  of  one  of  the  con- 
stituent   corporations,    when    in    fact    they 


Note.  —  As  to  the  duty  and  liability  ol 
promoters  to  the  corporation  and  its  mem- 
bers, see  notes  to  Yale  Gas  Stove  Co.  v, 
Wilcox,  25  L.R.A.  SO,  end  Lomita  Land  ft 
Water  Co.  v.  Robinson,  18  L.R.A.(N.S.) 
!0e,  and  later  casea  Harrill  v.  Davis,  22 
L.R.A.(N.S.)  ]163,  and  Old  Dominion  Cop- 
per Min,  ft  Smelting  Co.  t.  Bigelow,  poat, 
314. 
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Corporntlona  —  promoter*  —  frkudn- 
lent  Intent  —  amblguoaa  language. 

6.  Promoters  of  a  corporation  cannot  e» 
cape  liabilitj  for  fraud  in  tlie  sale  of  bonde 
bf  means  of  ambiguous  language  in  tlie 
prospet^tuB,  on  tbe  ground  that  the;  in- 
tended no  fraudulent  misstatement  of  facta, 
if  tbe  general  public  would  almost  inevita- 
bly infer  the  fraudulent  meaning  from  the 
language  used. 

Jurj'  —  challenge  —  pnrtjr  —  Joint  de- 
fendants. 

6.  S^eral  defendants  joined  in  one  civil 
action,  wbose  interest  is  cummon,  whose 
answers  are  eubstantiallj  identical,  and 
whose  defense  is  conducted  in  the  common 
interest  of  all,  are  treated  as  but  one  party, 
within  the  meaning  of  a  statute  allowing 
a  certain  number  of  peremptory  challenges 
to  each  party  in  a  civil  action. 

(HJMOck,  J.,  dissents.) 
(April  12,  1B12.) 

APPEAL  by  defendanta  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Mooroe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  fraud  and 
deceit.     Affirmed. 

The   facta   are   stated   in  tbe  opinion- 
Mr.    John    O.    HI  I  born,    with    Messrs- 
Taylor  &  Goodwin,  and  Walter  6.  Hnb- 
bell,  for  appellants  Sibley  et  al.: 

If  the  tranaaction  was  a  company  trans- 
ection, Fenn  was  tbe  agent  of  the  corpora- 
tion, not  of  the  directors.  Except  under 
special  circumstances,  the  directors  would 
not  be  liable  to  third  persons  for  the  acts 
of  such  an  agont.  Those  special  circum- 
stances are  tbe  personal  participation  of 
individual  directors  in  the  acts  which  have 
produced  injury  to  a  third  person. 

Wakcman  y.  Dalley,  El  N.  Y.  27,  10  Am. 
Rep.  55!  ;  Arthur  v.  Griswold,  65  N.  Y. 
400,  7  Mor.  Min,  Hep.  46;  Cassidy  v.  UTil- 
raann.  170  N.  Y.  605,  63  N.  E.  554;  Briggs 
V.  Spaulding,  141  U.  S-  132,  35  L.  ed.  6(12, 
II  Sup,  Ct.  Rep.  624;  People  t.  Equitable 
Life  AnauT.  Soc.  124  App.  Div.  714,  lOfi 
N.   Y.   Supp.   453- 

It  was  error  to  leave  to  the  jury  any 
quostinn  respecting  the  statements  of  the 
prospeptUB  relating  to  tbe  New  York  Inde- 
poiident  Telephone  Company. 

Cbi-c  V.  Northern  Union  Gas  Co,  158  N. 
Y.  510,  53  N.  E.  602;  Geneva  *  W.  R.  Co. 
V.  New  York  C.  4  H.  R.  R.  Co.  183  N.  Y. 
228,  67  N.  E,  408;  Purchase  v.  Mattesoo, 
25  N.  Y.  212. 

It  was  error  to  submit  to  the  jury  the 
question  whether  the  representation  that 
413.030  shares  of  the  capital  stock  of  the 
United  States  Company  had  been  issued 
or  contracted  to  be  Issued  was  fraudulent. 
40  L.R.A.{N.S.) 


Blum  T.  Whitney,  185  K.  T.  238,  77  N. 
E.  11GB;  Old  Dominion  Copper  Min,  ft 
Smelting  Co.  v.  LcwUohn,  210  U.  S.  ZOB, 
52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634; 
Goodnow   V.   American    Writing   Paper    Co. 

72  N.  J.  F.q.  645,  66  Atl.  607;  Tompkina 
v.  Sperry,  86  Md.  660,  54  Atl.  264;  Atty. 
Gen.  y.  Standard  Trust  Co.  [IBll]  A.  C. 
498,  80  L.  J.  P.  C.  N.  S.  18B,  106  L.  T.  N. 
S.  ie2j  Donald  v.  American  Smelting  & 
Ret.  Co.  61  N.  J.  Eq.  458,  48  Atl.  786; 
McCarter  v.  Pitman,  G.  k  C.  Gas  Co.  74 
N.  J.  Eq.  255,  68  Atl.  211;  Danville,  H.  ft 
W.  B.  R.  Co.  V.  Kaae,  41  W.  N.  C.  411,  3S 
Atl.   301. 

It  was  error  to  submit  the  representa- 
tions as  to  the  Stromberg  Company  to  the 
jury, 

Bank  of  United  States  y.  Davis,  2  Hill, 
461;  New  York  v.  Tenth  Nat.  Bank,  111 
N.  Y.  463,  16  N.  E.  618;  Atlantic  SUte 
Bank  v.  Savery,  82  N.  Y.  291. 

It  was  error  to  submit  to  the  jury  the 
representation  concerning  tbe  117,000.000 
of  bonds  to  be  issued  pursuant  to  existing 
contracts,  and  the  <7,000,000  thereof  which 
had  already  been  sold. 

Hallows  v.  Fernie,  L.  R.  3  Ch.  467,  IS 
L.  T.  N.  S.  340,  16  Week.  Rep.  873;  Smith 
V.  Chadwick,  L.  R.  B  App.  Gas.  187,  fiO  L. 
T.  N.  8.  697,  32  Week.  Rep,  687,  48  J. 
P.  644;  Central  R.  Co.  t.  Kiach,'  L.  R. 
2  E.  L.  90,  36  L.  J.  Cb.  N.  S.  840,  16  L. 
T.  N.  8.  500,  IS  Week.  Rep.  B21,  S  Eng. 
Rul.  Cas.  769;  Dwight  v.  Germanla  L.  Ina. 
Co.  103  N.  Y.  341,  57  Am.  Rep.  72B,  8  N. 
E.   664. 

To  warrant  the  BUbmission  of  the  case  to 
the  jury,  there  must  be  evidence  of  fraudu- 
lent conduct  on  the  part  of  the  agents  who 
prepared  or  issued  the  prospectua  and  con- 
ducted the  sale  of  tbe  bonds. 

Kountze  y.  Kennedy,  147  N.  Y.  124.  20 
L.R.A.  360,  49  Am.  St.  Rep.  661,  41  N.  E. 
414;  Lyon  v.  James.  B7  App.  Div.  386,  90 
N.  Y.  Supp.  28,  afTirmed  in  J81  N,  Y.  512, 

73  N.  E.  1126;  Bell  v.  James,  lEB  App. 
Div.  241,  112  N.  Y.  Supp.  760,  affirmed  in 
198  N.  y.  613,  92  N.  E.  1078;  Polhemus  v. 
Polbcmus,  114  App.  Div.  781,  100  N.  Y, 
Supp.  263;  Durvea  v.  Zimmerman.  121 
App.  Div.  590,  108  N.  Y.  Supp.  237;  Tliay- 
er  V.  Schley,  137  App.  Div.  166,  121  N.  Y. 
Supp.   10G4. 

The  ruling  of  the  court  that  the  five 
defendants,  although  appearing  by  separate 
counsel,  were  limited  to  six  peremptory 
challenges,  was  error. 

Strob  V.  Hinchman,  37  Mich.  400;  Hund- 
bausen  r.  Atkins,  36  Wis.  018;  State  y. 
Durein.  29  Kan.  688. 

Mr.  Daniel  J.  Keneflck,  with  Messra. 
Perkins,  Duffy,  A  Mclioan  for  appel- 
lant Finucane. 
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Messrs.  Alton  B.  Parker,  Elbrldge  Ii. 
Adanu,  Jkmes  H.  B.  O'Gradf,  and 
Jaiba  Desmond,  ior  respondent: 

All   the   membeTs    of   the    syndicate    are 

liable  for  the  frauds  committed  by  any  of 
tlie  memberB  in  the  preparation  and  isau- 
tnce  of  the  proapectuB,  for,  as  to  third  par- 
(iu,  the;  were  partners. 

Smith  V.  Milliken  Bros.  200  N.  Y.  21, 
93  N.  E.  184;  King  v.  Barnes,  100  N.  Y. 
207,  la  N.  E.  332;  Meehan  v.  Vsjentine,  145 
I".  S.  611,  36  L.  ed.  835,  12  Sup.  Ct.  Rep. 
971!;  Anderson's  Case,  L.  B.  7  ,Ch.  Div.  75, 
47  L.  J.  Cb.  K.  S.  273,  37  L.  T.  N.  S.  560, 
2fl  Week.  Rep.  442;  Chester  t.  Dickerson, 
54  N.  Y.  1,  13  Am.  Hep.  550;  1  Lindley, 
P»ttn.  3d  Eng.  ed.  54;  Story,  Partn.  SS  108, 
131;  Bigelow,  Fr.  240,  fl  S;  Walker  t. 
Anglo-Americaa  Mortg.  A  T.  Co.  72  Hun, 
314,  25  N.  Y.  Supp.  432;  Williams  y.  Hen- 
drieks,  67  Am.  St.  Rep.  46,  not«;  Page  v. 
atiien*'  Bkg.  Co.  Ill  Qa.  73,  61  L.H.A. 
4tS,  78  Am.  St.  Hep.   144,   36  S.  E.  418. 

Here  was  no  error  in  the  refusal  to 
charge  that  if  Mr.  Fenn  was  selliDg  these 
bonds  for  the  Vnited  States  Independent 
Tdephime  Company,  and  not  for  the  syn- 
dicate, be  was  not  the  agent  of  the  indj- 
Tidual  directors  ol  the  OMnpany,  and  they 
in  that  relation  only  oould  be  liable  for 
penonal    conduct.  , 

Averv  t.  Moore,  133  DL  74,  24  N.  E. 
eoO;  Woolery  v.  Louisrille,  N.  A.  t  C.  R. 
Co.  107  Ind.  381,  S7  Am.  Rep.  114,  8  N. 
E  226;  Lankin  v.  Palmer,  164  N.  Y.  201, 
IS  y.  E.  123;  Webber  t.  Read,  65  Me.  664; 
Brnckett  V.  Griswold,  112  N.  Y.  454,  20 
\.  E.  .170;  Mack  T.  LatU,  178  N.  Y.  533, 
«7  I,.R.A.  126,  71  N.  E.  97;  Miller  v. 
Bsrber,  68  N.  Y.  668;  Vreeland  v.  New 
■lersey  Stone  Co.  20  N.  J.  Eq.  105,  affiiTned 
in  20  N.  J.  Eq.  651 ;  ifoTg^  t.  Skiddy,  62 
S.  y.  310,  7  Mor.  Min.  Rep.  74;  Weir  v. 
Bell,  L.  R.  3  Exeh.  Div.  249,  47  L.  J.  Eieh. 
N'.  a  704,  38  L.  T.  N.  S.  92B,  26  Week. 
Rep.  748;  Homblower  v.  Crandall,  7  Mo. 
App.  220,  affirmed  in  78  Mo.  581. 

The  representation  of  the  prospectus 
that,  as  a  result  of  the  performance  of 
ortain  eontraets,  the  company  will  have 
15,000,000  cash  in  its  treasury  In  addition 
to  the  securities  pledged  under  the  mort- 
in^,  was  a  false  and  fraudulent  represen- 

Lehman-Charley  t.  Bartlett,  13S  App. 
Div.  674,  ISO  N.  Y.  Snpp.  601;  Schumaker 
'.  Mather,  133  N.  Y.  694,  30  N.  E.  756; 
Aitwright  T.  Newboid,  L.  R.  17  Oh.  Div, 
M2,  50  L.  J.  Cb.  N.  S.  372,  44  L.  T.  N.  S. 
3S3.  29  ^eek.  Rep.  456;  Amison  v.  Smith. 
L  R  41  Cb.  Div.  872,  81  L.  T.  N.  S.  63. 
ST  Week.  Rep.  739,  1  Megone,  338;  Smitli 
V.  Chadwick,  L.  R.  9  App.  Caa.  189,  53  L. 
1.  Cb.  K.  S.  873,  60  L.  T.  N.  S.  697,  32 
W  ULA.{N.8.f 


Week.  Rep.  887,  48  J.  P.  644:  Powers  v. 
Fowler,  157  Mass.  318,  32  N.  E.  166; 
Simon  V.  Goodyear  Metallic  Rubber  Sbov 
Co.  52  L.R,A.  745,  44  C.  C.  A,  612,  105 
Fed.  673;  20  Cjc.  324,  title  "Fraud." 

The  representations  of  the  prospectus 
touching  tiie  prosperity  of  the  Stromberg- 
Carlson  Company  Iind  ita  large  dividends 
were  false,  to  the  knowledge  of  Finucane, 
whose  knowledge  is  imputable  to  the  mem- 
bers of  the  syndicate. 

Ottinger  v.  Bennett,  203  N.  Y.  654,  08 
N'.  E.  1123,  reversing  144  App.  Div.  525. 
129  N.  Y.  Supp.  819. 

The  withholding  of  the  important  parts  . 
of  Haskins  A.  Sells'  report  was  fraudulent 
and  deceitful.  It  was  a  suppression  of 
facts  which  tended  to  limit  and  qualify  and 
derogate   from  the  facts  stated. 

Arkwright  v.  Newbold,  I,.  R.  17  Cb.  Div. 
320,  50  L.  J.  Ch.  N.  S.  372,  44  L.  T.  N. 
S.  3B3,  29  Week.  Rep.  455;  Wiser  v.  LaW- 
ler,  189  U.  S.  260,  47  L.  ed.  802,  23  Bup. 
Ct.  Rep.  824,  22  Mor.  Min.  Rep.  630;  New 
Brunswick  &  C.  R.  &  Land  Co.  v.  Mugge- 
ridge,  1  Drew,  k  8.  383.  30  L.  J.  Ch.  N. 
S.  242,  7  Jar.  N.  8.  132,  3  L.  T.  N.  S.  661, 
e  Week,  Rep.  193;  Huyward  v.  Leeson,  178 
Mass.  310,  49  L.R.A.  725,  57  N.  E.  666; 
Central  R.  Co.  v.  Kiseh,  L.  R.  2  H.  L.  113, 
38  L..J.  Ch.  N.  S.  840,  18  L.  T.  N.  S.  600, 
16  Week.   Rep.  821,   6  Eng.  Rul.  Cae.  769. 

The  representations  touching  the  New 
York  Independent  Telephone  Company  and 
its  franchise  were  fraudulently  deceptive, 
as  stating  absolutely  as  true  that  which 
was  at  best  doubtful,  and  known  to  be,  and 
suppressing  and  concealing  important  facts 
which  would  have  given  a  different  color 
to  what  was  stated. 

Re  New  York  Independent  Teleph.  Co.' 
200  N.  Y.  527,  03  N.  E.  1126;  West  Lon- 
don Commercial  Bank  v.  Kitson,  L.  R.  13 
Q.  B.  Div.  360,  63  L.  J.  Q.  B.  N.  S.  345, 
50  L.  T.  N.  S.  650,  32  Week.  Rep.  767; 
Eaglesfield  v.  Londonderrv,  L.  R,  4  Cll. 
Div.  693,  35  L.  T.  N.  S.  822,  26  Week.  Rep. 
100;  Wiser  v.  Lawler,  189  U.  S.  200,  47 
L.  ed.  802,  23  Sup.  Ct.  Rep.  824,  22  Mor. 
Min,  Rep.   830. 

The  representation  that  "413,030  shares 
of  the  capita]  stock  of  the  United  States 
Independent  Telephone  Company  have  been 
issued,  or  are  contracted  to  be  issued,"  was 
fraudulent. 

Bee  V.  Eeppenheimer,  89  N.  J.  Eq.  38, 
81  Atl.  843;  Easton  Nat.  Bank  v.  Amer- 
iean  Brick  *  Tile  Co.  70  N.  J..  Eq.  722, 
64  Atl.  1096,  10  Ann.  Caa.  84;  Donald  v. 
American  Smelting  ft  Ref.  Co.  62  N.  J. 
Eq.  729,  48  Atl.  771,  1116;  Honeyman  v. 
Haughey,  —  N.  J.  Eq.  — ,  66  Atl.  382; 
Hebberd  v.  Southwestern  Land  &■  Cattle 
Co.  56  N.  J.  Eq.  18,  36  At).  ,122;  Ed«erton 
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T.  Eteetrle  Improv.  ft  Conttr.  Co.  00  N. 
J.  Eq.  364,  24  Atl.  640;  Knickerbocker  Im- 
portation Co.  V.  State  Bd.  of  Aisessore,  74 
N.  J.  L.  683,  9  L.R.A.(N.S.J  885,  66  Atl. 
913;  Donglaas  v.  Ireland,  73  N.  Y.  104,  4 
Mor.  Min.  Hep.  32;  Huntington  v,  Attrill, 
118  N.  Y.  386,  23  N.  E.  644;  B»ckett  t. 
Griswold,  112  N.  Y.  464,  20  N.  E.  376. 
.  Defendants  were  collectively  entitled  to 
only  Bix  peremptprj  challengea. 

Schmidt  V.  Chicago  A  N.  W.  R.  Co.  83 
ni.  406;  Gordon  v.  Chicago,  201  ni.  623, 
06  N.  E.  823;  Stone  t.  Begur,  11  Allen, 
668;  SnodgTass  v.  Hunt,  16  Ind.  274; 
.  Bryan  r.  Harrison,  70  N.  C.  300;  State 
V.  Reed,  47  N,  H.  460;  Sodousfcy  v.  McGee, 
4  J.  J.  Marah.  267;  Blactburn  t.  Hays, 
4  Coldw.  227;  Hargrave  v.  Vaughn, 
B2  Tei.  347,  18  S.  W.  696;   Watera-Pierw 

.  Oil  Co.  v.  Burrows,  77  Ark.  74,  96  S.  W. 
338;  United  States  v,  Alexander,  2  Idaho, 
388,  17  Pao.  746;  McClay  v.  Worrall,  18 
Neb.  44,  24  K  W.  429;  Bibb  t.  Reid,  3 
Ala.  B8)  Moo  res  t.  Bricklayers'  Union, 
No.  1,  23  Ohio  L.  J.  48;  Gram  t.  Sampson, 

.  4  Ohio  C.  C.  4S0,  2  Ohio  C.  D.  688;  Thomp. 
ft  U.  Juries,  8  162;  12  Enc.  Fl.  ft  Pr.  483; 
17  Cyc  1182. 

Wlllard  Bartlett,  J.,  deliT«i«d  the  opim 
Ion  of  the  court: 

'  Tliia  ia  a  oiTil  actton  to  recover  damages 
for  fraud  and  deceit.  There  was  a  general 
verdict  in  favor  of  the  plaintiff,  and  twenty 
tpecial    questions    were   submitted    to    the 

A  curious  feature  In  the  record  ia  the 
form  of  the  verdict  as  orginally  rendered. 
After  announcing  that  the  jury  had 
agreed,  the  foreman  said:  "We  find  for 
the  plaintiff  in  the  sum  of  91,212.93,  and 
recommend  the  clemency  of  the  court  for 
Messrs.  Eastman,  Sibley,  Strong,  and 
Watson." 

It  is  suggested  that  the  nature  of  the 
action  had  not  been  brought  clearly  with' 
in  the  comprehension  of  jurors  who  could 
agree  upon  such  a  verdict  aa  this,  and  that 
they  evidently  supposed  that  they  were 
sitting  In  a  criminal  tribunal.  The  appel- 
late division  might  have  granted  a  new 
trial  on  this  ground;  but  the  form  of  the 
verdict  was  corrected  by  direction  of  the 
trial  judge,  and  it  now  ptesents  no  legal' 
error  cognizable  in  this  court. 

The  basis  of  the  action  is  the  alleged 
falsity  of  a  prospectus  published  to  pro- 
mote the  sale  of  the  securities  of  the  United 
States  Independent  Telephone  Company. 
This  prospectus  was  not  prepared  or  signed 
by  any  of  the  appellants.  The  sole  signa- 
ture to  the  prospectus  is  that  of  Albert 
O.  Fenn,  care  Alliance  Bank,  Rochester, 
New  York.  The  plaintiff's  right  to  recover 
<0  L.R.A.(N.S.) 


therefore,  rests  npon  the  a^cy  of  Fenn  to 
act  in  their  behalf  in  endeavoring  to  pro- 
cure subscriptions  by  means  of  the  pro.  ' 
apectus.  The  United  States  Independent 
Telephone  Company  was  a  holding  corpora- 
tion organized  to  acquire  the  control  of 
several  corporations,  through  whose  pow- 
ers, rights,  and  franchises  an  independent 
telephone  business  might  be  established 
in  New  York  and  other  parts  of  the  coun- 
try. At  the  time  of  the  publication  of  the 
prospectus,  it  had  obtained  a  majority  of 
the  authoriEed  capital  stock  of  two  other 
corporations;  First,  the  New  York  Inde- 
pendent Telephone  Company;  and  second, 
the  Stromberg- Carlson  Telephone  Manu- 
facturing Company.  The  New  York  Inde- 
pendent Telephone  Company  had  acquired 
an  allied  franchise  originally  granted  to 
the  Mercantile  Electric  Company,  whieh 
was  supposed  to  authorize  the  introduction, 
construction,  and  operation  of  an  inde- 
pendent telephone  system  in  the  street* 
of  the  city  of  New  York;  and  this  alleged 
franchise  plays  the  most  prominent  part 
in  the  present  litigation.  The  Stromberg- 
Carlson  Telephone  Manufacturing  Company 
was  a  corporation  engaged  in  the  manu- 
facture of  telephone  instruments  and  ap- 
pliances in  the  city  of  Rochester. 
,  The  defendant  Finucaue  was  largely  in- 
terested in  the  latter  company,  and  in  1004 
he  and  the  defendaut  Eugene  Satterle* 
( now  deceased )  appear  to  have  formed  tt 
scheme  to  unit«  the  interests  of  the  Strom- 
berg-Carlson  Company  with  a  number  of 
telephone  operating  companies,  for  the  pur- 
pose of  establishing  an  independent  system 
to  compete  with  the  so-called  Bell  compa- 
nies, particularly  in  the  city  of  New  Yoilc 
With  the  assistance  of  Mr.  William  H. 
Page,  of  New  York,  a  lawyer,  a  syndicate 
agreement  was  prepared  to  carry  this  design 
into  effect.  The  plaintiff  was  not  able  to 
procure  this  agreement  or  a  copy  of  it  to 
introduce  into  evidence  upon  the  trial.  The 
original  appears  to  have  been  kept  by  Mr. 
Page,  who  was  not  a  witness.  It  waa 
clearly  proved,  however,  that  the  appel- 
lants beoune  parties  to  this  agreement,  and 
that  most,  if  not  all,  of  them,  actually 
signed  it.  Sibley  admits  subscribing 
$60,000  to  the  syndicate.  Strong  admits 
that  be  subscribed  $26,000  through  Fenn. 
Eastman  admits  subscribing  926,000,  al- 
though he  remembers  no  paper,  and  Wat- 
son admits  subscribing  $60,000.  Further 
proof  justified  the  inference  that  the  de- 
fendants Sibley,  Strong,  Eastman,  and 
Watson  entered  into  this  undertaking  for 
the  establishment  of  an  independent  tele- 
phone system,  for  purposes  of  individual 
profit,  irrespective  of  any  relation  Hm^ 
might  assume  as  directors  of  such  eorpor»- 
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UoD  or  eorpoimtions  ib  might  be  contem- 
pUted  bj  Mr.  Finurane  and  Mr.  Page  as 
necedsaiy  or  appropriate  agencieB  in  cariy- 
iag  out  the  Hcbeme,  tbeae  two  gentleman 
and  Fenn,  the  common  agent,  being  largely 
trusted  to  devise  and  carry  out  the  detaila 
of  the  enterprise.  Messrs.  Sibley,  Strong, 
Eaatman,  and  Watson,  ae  their  own  tes- 
timony indicated,  were  quite  indifferent  as 
to  the  methods  to  be  pursued.  They  con- 
fided in  the  others  and  contributed  their 
tDoney  liberally,  apparently  convinced  that 
the   investment  would  yield   large   returns. 

If  Fenn  was  the  agent  of  these  defend- 
ants as  members  of  such  syndicate,  his 
sets  in  furtherance  of  the  enterprise  and 
all  that  he  did  in  reference  to  the  prospec- 
tus must   be   deemed  binding  upon   them. 

The  promoter  of  a  company,  wbetlier  he 
be  II  director  or  not,  who  knowingly  is- 
luea  or  sanctions  the  circulation  of  a  false 
prospectus,  containing  untrue  statements 
of  material  facts  naturally  tending  to  mis- 
lead and  to  induce  the  public  to  purchase 
its  atoclc  or  other  securities,  is  unques- 
tionably responEible  to  those  who  are  in- 
jured thereby.  Morgan  v.  Skiddy,  02  N. 
Y,  319,  7  Mor,  Min,  Rep.  74. 

Where  there  are  a  number  of  such  pro- 
moters, all  the  coad venturers  are  liable 
in  damages  for  the  fraud  of  an  agent  em- 
ployed by  them  to  effect  the  tale  of  the 
corporate  securities,  without  reference  to 
their  own  moral  guilt  or  inuoceiiee.  Eorn- 
blower  t.  Crandall,  7  Mo.  App.  220,  af- 
firmed in  78  Mo.  581.  In  the  case  cit«d 
it  was  said  that,  where  an  associate  in  such 
an  enterprise  abstains  from  knowing,  and 
leaves  the  detaiU  to  his  companions,  while 
the  illicit  gains  go  to  the  common  accounts, 
his  ignorance  ought  not  to  avail  him.  "The 
law  would  be  helpless  if  Its  obligations 
coold  be  avoided  by  this  convenient  igno- 
rance. Where  the  parties  sought  to  be 
charged  might  have  known,  and  where  it 
can  fairly  be  inferred  that  they  with  the 
wrongdoers  received  the  benefit  of  the  con- 
trivance, their  ignorance  cannot  avail 
them," 

The  appellants,  however,  contend  that 
Fenn,  instead  of  acting  for  the  individual 
members  of  the  syndicate,  was  solely  the 
a^nt  of  the  United  States  Independent 
Telephone  Compsny,  and,  this  being  so, 
that  they  cannot  l>e  held  liable  for  his 
fraudulent  misrepresentations,  inssmuch 
IS  they  were  merely  directors  of  that  cor 
poration.  They  invoke  the  doctrine  tbat 
the  mere  fact  of  being  a  director  is  not 
fer  B«  suiHcient  to  render  a  party  liable 
for  the  fraud  and  misrepresentation  of 
tbe  active  managers  of  a  corporation,  or 
tie  fraudulent  representations  of  at)  a^nt 
emploved  to  market  its  stock.  Arthur  v. 
40  L.E.A.(N.S.) 


Griawold,  ES  N.  T.  400,  7  Uor.  Min.  Kep. 
46.  This  contention  is  the  foundation  of 
the  flrst  l^al  proposition  argued  in  their 
behalf,  namely,  that  it  was  error  to  refuse 
to  charge  the  jury  that  "if  Mr.  Fenn  was 
selling  bonds  for  the  United  States  Inde- 
pendent Telephone  Company,  and  cot  for 
the  syndicate,  then  he  was  not  the  agent 
for  the  individual  directors  of  the  com- 
pany, and  they  in  that  relation  only  would 
bt  liable  for  personal  misconduct."  The 
answer  to  this  proposition  is  that  the  rule 
thus  limiting  the  liability  of  directors  of  a 
corporation  to  cases  where  they  are  charge- 
able with  some  personal  knowledge  of  the 
act  claimed  to  he  fraudulent  has  no  appli- 
cation here,  because  the  evidence  did  not 
permit  an  inference  that  Fenn  in  issuing 
tbe  prospectus  was  tbe  agent  of  the  United 
States  Independent  Telephone  Company, 
rather  than  the  agent  of  the  appellants  as 
members  of  the  syndicste.  Upon  alt  the 
proof  in  the  case  as  it  stood  at  the  end  of 
the  trial,  the  jury  would  not  have  been 
justified  in  making  the  desired  distinction 
between  the  acts  of  the  appellants  ^s  di- 
rectors of  that  company,  and  their  acta 
as  individuals.  As  has  already  been  sug- 
gested, their  own  testimony,  showed  that 
they  were  promoters,  and  that  whatever 
functions  they  assumed,  whether  as  direc- 
tors or  otherwise,  were  in  furtherance  of 
a  common  enterprise  to  market  the  securi- 
ties of  such  corporations  as  might  be 
formed  to  introduce  and  operate  an  inde- 
pendent telephone   system   in    Kew   York. 

The  appellants  complain  of  four  alleged 
errors  in  submitting  to  the  jury  questions 
as  to  the  truth  or  falsity  of  statements 
contained   in   the   prospectus: 

(1)  It  is  contended  that  it  was  er- 
ror to  leave  to  the  jury  any  ques- 
tion respecting  the  statements  of  tbe 
prospectus  relating  to  tbe  New  York 
Independent  Telephone  Company.  This 
was  one  of  the  corporations  in  which  the 
United  States  Independent  Telephone  Com- 
pany had  acquired  a  majority  of  the  stock,. 
and  it  was  the  franchise  of  this  corporation 
which  was  held  out  as  the  basis  of  the  en- 
tire independent  telephone  scheme.  "This 
company,"  said  the  prospectus,  "is  incor- 
porated under  the  laws  of  the  state  of  New 
York,  with  an  authorized  capital  of  $50,- 
000,000.  It  owns  a  franchise  in  the  city 
of  New  York  acquired  under  the  advice 
of  eminent  counsel,  under  which  it  is  its 
purpose  to  begin  as  soon  as  practicable, 
and  in  the  near  future,  the  construction  of 
an  independent  telephone  system  in  that 
city."  This  so-called  frsnebise  bad  under- 
gone several  transfers.  It  was  originally 
granted  in  1894  by  the  board  of  electrical 
control  in  the  city  of  New  York,  to  a  cor- 
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por&fioti  known  as  the  Uereaotik  Electric 
Company,  and  tlie  only  businesa  which  had 
ever  heen  done  thereunder  was  the  mainte- 
nance and  operation  of  a  burgleu-  alann 
s;at«m  in  a  portion  of  the  flnancial  dis- 
trict ahout  Wall  street.  In  1005  the  Mer- 
cantile Electric  Company  was  merged  with 
the  New  York  Independent  Telephone  Com- 
pany, which  acquired  all  of  its  capital 
itock,  amounting  at  par  to  $5,000.  This 
atock  had  been  purchased  hy  the  promoters 
for  $250,000,  and  hy  them  turned  over 
to  the  New  York  Independent  Telephone 
Company  fnr  841,000,000  of  its  atock.  At 
the  time  when  the  proHpectuH  was  prepared 
and  published,  no  permit  had  been  granted 
by  the  municipal  authorities  to  the  Mer- 
cantile Electric  Company  or  its  corporate 
successors  in  interest  for  any  extension  of 
its  lines,  and  they  could  not  lawfully  be 
extended  without  such  permit.  Legal  ad- 
vice of  capable  counsel  had  been  taken  by 
the  promoters  as  to  the  validity  and 
•dfllciency  of  the  aileged  franchiae,  and 
the  opinions  obtained  from  them,  which 
appear  in  the  record,  show  that  the  ques- 
tion waa  at  least  doubtful.  Their  atten- 
tion had  been  expressly  called  to  a  recent 
decision  by  the  appellate  division  in  the 
first  departmAit,  holding  that,  before  a 
franchise  became  effective  for  any  purpose, 
the  consent  of  the  common  council  of  the 
municipality  must  first  be  obtained.  West 
Side  Electric  Co.  v.  ConsolidaJ^d  Telcg. 
&  Electrical  Subway  Co.  110  A  pp.  Div. 
173,  98  N.  Y.  Supp.  609.  The  representa- 
tion in  the  prosiMctua  was  unequivocal. 
It  plainly  imported  the  ownership  of  a 
franchise  which  could  be  exercised  without 
encountering  any  legal  obstacle  whatever. 
The  New  York  Independent  Telephone 
Company  did  not  own  such  a  franchise,  and 
the  authors  of  the  prospectus  are  charge- 
able with  knowledge  that  such  was  the  fact. 
Where  a  praspectus  ia  circulated  as  an  in- 
ducement to  tike  stock  in  a  corporate  en- 
terprise, the  language  of  the  prospectus  is 
.to  be  interpreted  by  tha  effect  which  it 
would  produce  upon  an  ordinary  mind. 
Wiser  v.  Lawler,  189  U.  S.  280,  261,  47 
L.  ed.  S02,  23  Sup.  Ct.  Rep.  624,  22  Mor. 
Min.  Rep.  030.  The  same  case  ia  author- 
ity for  the  proposition  that,  in  estimating 
tlie  prnbAhility  of  subscribers  heittg  misled 
hy  a  prospectus,  the  court  may  take  into 
consideration  not  only  the  facts  stated 
therein,  but  the  facts  suppressed.  In  Hav- 
ward  V.  Leeaon,  170  Mass.  310,  49  L.R.A. 
725,  67  N.  E.  656,  it  was  held  that  the 
promoters  of  a  corporation  were  guilty  of 
a  fraud  in  issuing  a  prospectus  to  the  pub- 
lic inviting  Buhacriptions  to  the  stock. 
without  disclosing  the  fact  that  they  Imd 
caused  to  be  issued  to  themielvea,  for  their 
40  L.R.A.{N.B.) 


services  as  promotera,  one  third  of  the 
whole  capital  stock  by  way  of  remunera- 
tion. Here  it  is  obvious  that,  if  the  facta 
which  have  been  stated  in  regard  to  the 
limited  use  to  which  the  franchise  had  been 
put  by  the  original  grantees,  for  burglar 
alarm  purposes  only,  had  been  set  forth  in 
the  prospectus,  together  with  the  discrep- 
ancy between  the  cost  of  the  franchise  to 
the  promoters  and  the  amount  of  stock 
issued  therefor,  no  careful  investor  would ' 
have  been  induced  to  put  any  money  into 
iMDda  baaed  on  such   a   foundation. 

(2)  The  prospectus  stated  that  "413,030 
shares  of  the  capital  atock  of  the  United 
States  Independent  Telephone  Company 
have  been  issued  or  are  contracted  to  he 
issued."  The  appellanta  inaiat  that  it 
was  error  to  submit  to  the  jury  the  ques- 
tion whether  this  statement  was  fraudu- 
lent or  not.  There  was  abundant  evidence 
to  make  this  an  issue  for  the  jury.  The 
statement  conveyed  tiie  idea  tliat  the  stock 
had  been  issued  or  contracted  to  be  iAsued 
for  money  or  property  its  equivalent  in 
value.  Of  course,  the  so-eulled  franchise 
ia  to  bn  included  in  the  property ;  but 
the  disparity  between  the  S250,000  at  which 
the  franchise  waa  purchased  from  the  Mer- 
cantile Electric  Company,  and  the  $41,- 
000,000  of  stock  which  the  New  York  In- 
dependent Telephone  Company  issued  on  ac- 
count thereof,  was  so  great  as  of  itself  to 
warrant  an  inference  of  fraud.  See  Boyn- 
ton  v.  Andrews,  63   N.  Y.  93. 

(3)  There  ia  no  sulTlcient  foundation  for 
the  complaint  that  it  waa  error  to  allow 
the  jury  to  pass  upon  the  character  of  the 
representatJons  in  the  prospectus  with  ref- 
erence to  the  amount  of  dividends  paid  hy 
the  Stromberg-Carlson  Telephone  Manufac- 
turing Company.  A  declaration  that  divi- 
dcnda  have  been  paid  imports  that  they 
have  heen  earned,  and  the  testimony  of  Mr. 
Finucane,  the  treasurer  and  general  man- 
ager, showed  clearly  that  these  dividends  or 
some  of  them  had  not  been  earned  in  fact. 

(4)  In  speaking;  of  the  bonds  which  it 
was  the  purpose  of  the  prospectus  to  induce 
the  public  to  buy,  the  prospectus  contained 
a  statement  that  817,000.600  were  to  be  is- 
sued immediately,  and  the  balance  of  48,- 
000,000  was  to  be  held  in  escrow  by  the 
trustees.  It  continued:  "Such  $17,000,000 
of  bonds  are  to  be  issued  pursuant  to  con- 
tmcts  already  made  by  the  company  and 
binding  on  it,  and  as  a  reault  of  the  per- 
formance of  said  contracts,  the  company 
wilt  have  (6.000,000  cash  in  its  treasury  in 
addition  to  the  securities  pledged  under  the 
mortgage."  The  truth  or  falsity  of  this 
statement  depends  on  what  it  meana.  The 
appellants  contend  that  it  does  not  mean  to 
convey  the  idea  that  eontracta  had  already- 
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httD  made  which  obligated  Rnjbo^y  to  pur- 
rhuK  the  bonds,  but  onlj  that  contracts 
hid  bern  rakde  binding  the  eorapaa;  to  aell. 
On  th«  other  haod,  the  respondent  inaieta 
tint  it  plainly  implies  the  existence  of  bi- 
lateral contracts  enforwahle  at  the  instance 
ol  the  corparatioD,  and  therefore  practically 
ttrtain  to  insure  the  receipt  of  $5,000,000 
in  ca»h  br  the  treasurj.  In  ansner  to  a 
fpcclGc  question  on  this  branch  □[  the  caee. 
tbe  jaij  found  that  the  language  of  this 
part  of  the  prospectus  fairly  meant  that 
nintraets  had  been  made  irliich  n-ere  mu- 
tually binding  upon  both  parties,  and  when 
perlormed  the  company  would  have  Si),0OO,- 
000  in  the  treasury;  and,  in  answer  to  an- 
other question,  they  found  further  that  the 
prospectus  was  falsely  worded  so  as  to  rep- 
ment  that  the  contract  for  the  sale  of  the 
bonds  was  bilateral,  when  the  contract  with 
Mr.  Fenn  did  not  bind  him  to  take  the 
bonds.  The  evidence  amply  warranted 
thnt  findings.  Speaking  of  an  equivocal 
prospectus  which  was  condemned  as  fraud- 
ulent by  the  House  of  Lords  in  Aaron's 
Reel!  V.  Twins,  [1806]  A.  C.  273,  285,  Lord 
Halnbury  calls  the  language  "ambidex- 
troui;"  and  this  expression  aptly  cbarac- 
teriua  that  in  the  present  case.  In  the 
case  cited  it  was  argued,  as  It  is  suggested 
bere,  that  there  wag  no  speciQc  allegation 
of  fart  which  is  proved  to  be  false:  but  the 
lord  chancellor  protested  against  this  l>eing 
rt^rded  as  the  true  test,  snd  declared  that 
the  question  was  whether,  talcing  the  whale 
tbing  together,  was  there  a  false  represen- 
tation. "I  do  not  care  by  what  means  it 
ia  conveyed, — by  what  trick  or  device  or 
ambiguous  language,  Alt  those  are  ex- 
pedients by  which  fraudulent  people  seem 
to  think  they  can  escape  from  the  real  sub- 
stance of  the  transaction.  If  by  a  number 
of  statements  you  intentionally  give  a  falne 
impression,  aad  induce  a  person  to  act  upon 
it.  it  is  not  the  less  false,  although,  if  one 
lakes  each  statement  by  itself,  there  may 
be  a  difficalty  in  showing  that  any  specific 
statement  is  untrue."  The  general  reader 
i">Dld  almost  inevitably  infer  from  this 
aiaertion  in  the  prospectus  thftt  the  United 
States  Independent  Telephooe  Company 
was  a  party  to  contracts  with  solvent  pur- 
chasers, which  would  enable  it,  within  a 
Teaaonable  time,  to  realize  $5,000,000  in 
ta«h,  and  the  proof  shows  that'  nothing 
Mold  have  been  further  from  the  truth. 

The  prospectus  was  prepared  by  Mr 
Pijje  and  issued  by  Fenn,  who  conducted 
the  sale  of  the  bonds  tbereunder.  Fenn 
liied  before  the  trial,  and  the  defendants 
did  not  call  Mr.  Page  as  a  witness.  Never- 
tbeleas,  it  is  argued  in  their  behalf  that  if 
wai  eiaential  for  the  plaintiff  to  show 
fnodnlent  conduct  on  the  part  of  these 
«L,R.A.(N.8.) 


persons,  and  that  hie  failure  to  do  so  was 
fatal  to  the  plaintllTs  cause  of  action. 

It  is  enough  to  say  as  to  this  proposi' 
tion,  that  a  fraudulent  intent  on  the  part 
of  the  author  and  publisher  of  the  prospec- 
tus may  be  inferred  from  the  falsity  of  tiny 
statements  therein  contained,  and  that 
alone.     See  Meyer  v.  Araidon,  23  Hun,  553. 

Our  attention  is  called  to  some  allegicd 
errors  in  rulings  on  evidence,  but  we  tfiink 
-tliat  such  rulings  as  were  incorrect  were 
harmless. 

The  five  defendants  claimed  to  be  entitled 
to  six  peremptory  challenges  each,  but  the 
court  allowed  only  six  peremptory  challen- 
ges in  all,  treating  tbe  defendants  collective- 
ly OS  but  one  party,  within  the  meaning 
of  S  "78  of  the  Code  of  Civil  Procedure, 
which  provides  that  upon  a  trial  of  an  issue 
of  feet  jni:  d  in  a  civil  action  in  a  court  of 
record,  each  party  may  peremptorily  chal- 
lenge not  more  than  six.  The  question  does 
not  appear  to  have  been  considered  in  any 
reported  case  in  this  state.  Numerous  au- 
thorities from  other  states  are  cited  in  the 
briefs  of  counsel,  hut  they  are  only  relevant 
where  statutes  exist  similar  in  phraseology 
to  our  own;  that  is  to  say,  where  a  given 
number  of  peremptory  challenges  is  allowed 
to  each  party.  Such  ia  the  statute  in  Illi' 
nois  in  force  since  the  year  1827,  and 
"during  all  that  time  it  has  been  the  gen- 
eral practice,  and  so  understood  by  the  en- 
tire profession,  that  each  side  to  the  case, 
without  reference  to  the  numlier  of  persons 
in  each,  in  all  civil  cases,  have  but  three 
peremptory  challenges,"  Schmidt  v,  Chi- 
cago k  N.  W.  R.  Co.  S3  111.  405.  The  appel- 
lants rely  upon  Hundhausen  v.  Atkins,  39 
Wis.  618,  where  the  court  was  called  upon 
to  construe  a  statute  regulating  peremptory 
challenges,  which  provided  that  in  civil 
causes  each  party  should  be  entitled  to 
three.  The  defendants  had  appeared  by 
different  attorneys  and  levered  their  de- 
fenses, and  the  court  held  that,  inasmuch  as 
their  defenses  were  essentially  different, 
and  each  had  a  distinct  issue  to  maintain, 
each  waa  to  be  considered  a  party,  within 
the  meaning  of  the  statute.  The  court, 
however,  added  this  qualification:  "Un- 
doubtedly when  several  defendants  in  a  civil 
action  join  in  their  defense,  or  severing  in 
their  answers  set  out  but  one  defense  com- 
mon to  them  all,  they  constitute  one  party, 
limited  to  the  statutory  number  of  chal- 
lenges given  to  a  party  as  ruled  in  this 
cause  in  the  court  below.  In  such  a  case 
they  might  and  perhaps  ought  to  join  in 
one  answer  setting  up  the  common  defense; 
<knd  they  should  not  be  permitted  to  gain 
additional  challenges  by  the  mere  act  of 
severin^r  in  their  pleading.  They  have  • 
community  of  interests,  and  should  be  left 
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to  a  communit;  ol  challengcH."  Such  ia 
(.he  case  here.  The  defendants  had  a  com- 
mon interest,  tbeir  answers  were  Bubgtan- 
tially  identical,  and  the  defense  was  con- 
ducted in  the  common  iut«reet  of  all.  Un- 
der the  circumstancea, — whatever  might  be 
the  rule  if  different  defenses,  possibly  an- 
tagonistic to  one  another,  had  been  inter- 
posed,— -the  defendants  were  properly  trea.t' 
ed  Us  only  one  party,  within  the  meaning 
of  g  1170  of  the  Code. 
The  judgment  should  be  affirmed,  with 


Hiecock,  J,,  dissents  because  of  error 
committed  hy  the  court  in  refusing  to  charge 
as  requested  by  the  defendftnta,  that  "if 
Hr.  Fenn  was  selling  the  bonds  tor  the 
United  States  Inde]>endent  Telephone  Com- 
pany, and  not  for  the  syndicate,  then  be 
was  not  the  agent  of  the  individual  direct- 
ors of  the  company,  and  they  in  that  rela- 
tion only  would  be  liable  for  personal  con- 


Werner,  J.,  not  sitting. 


ALBERT  S.   BIGELOW. 
(203  Mass.  IGQ,  89  N.  B.  193.) 

Appeal  —  flndlngs  —  equity  case. 

1.  Where  the  evideuce  in  an  equity  pro- 
ceeding is  partly  oral,  the  findings  of  tact 
of  the  single  justice  will  not  be  disturbed 
by  the  law  court  unless  plainly  wrong 
Trial  —  erldenoe  —  weight  —  flndlng. 

2.  A  trial  court  cannot  be  said  to  be 
plainly  wrong  in  its  determination  that 
stock  of  a  corporation  was  intended  to  be 

Note. —  The    decision    in    the    above    re- 

?orted  case,  as  to  the  effect  of  the  New 
brk  judgment  under  the  "full  faith  and 
credit"  provision  of  the  Federal  Constitu- 
tion, was  affirmed  by  the  United  States 
Supreme  Court  on  writ  of  error.  225  U.  S. 
11],  56  L.  ed.  1009.  32  Sup.  Ct.  Rep.  641. 
Generally,  as  to  the  effect  of  a  judgment 
against  one  joint  tort  feasor  upon  the  lia- 
bility of  the  other,  see  note  to  Blackman 
V.  Simpson,  68  L.R.A,  410.  As  to  whether 
■  judgment  in  favor  of  one  who  was  t 
immediate  actor  in  an  alleged  wrons 
available  as  an  estoppel  to  another  who 
wrong,  if  any,  was  derivative,  see  Portland 
Gold  Min.  Co.  v.  Strattoa'a  Independence, 
40  L.R.A.(N.S.) 


issued   directly   to   the  general   public  sub- 


sold  to  the  subscribers,  where  shcb 
intent  ion  appears  from  the  contemporane- 
ous acts,  entries,  and  other  writings  with 
their  natural  inferences,  although  it  is  op- 
posed to  the  oral  testimony  of  the  pro- 
moters. 
Corporation  —  property  —  sabscrlptiou 

3,  The  value  of  a  mioe  wbleb  ia  turned 
into  a  corporation  organiied  to  operate  it 
in  consideration  for  ita  stock  may  be  deter- 
mined from  what  its  former  owners  sold  it 
for,  where  they  were  men  of  large  business 
operations,  not  unaccustomed  to  mining, 
and  were  under  no  compulsion  to  sell. 
Conflict  of  laws  —  corporation  —  stock 

Bubscriptlon  ~  consummation. 

4.  The  liability  of  promoters  to  the  cor- 
poration, for  transferring  property  at  a 
fictitious  value  to  it  in  exchange  for  stock, 
is  to  be  determined  by  the  law  of  the  place 
where  the  agreements  were  to  be  carried 
out,  the  deeds  delivered,  the  stock  issued, 
and  the  corporation  to  have  its  principal 
place  of  business,  althoush  the  vote  au- 
thorizing the  purchase  of  the  property  from 
the  promoters  in  exchange  tor  stock  was 
passed  in  another  state. 

Appeal  —  foreign  law  —  flnding  ^  con- 
clusiveness. 

6.  A  finding  by  a  single  justice  that  the 
law  of  a  foreign  state  is  the  same  as  the 
local  law,  which  is  founded  entirely  upon 
decisions  of  the  courts  of  such  state, 
creates  no  presumption  in  its  favor  wheu 
it  is  rerjewed  by  the  law  court. 
Same  —  Federal  decision, 

6.  The  decision  of  a  Federal  court  sitting 
in  a  state  on  a  matter  of  general  law  ja 
not  evidence  of  what  the  law  of  that  state 
is. 

Corporation  —  promoter  —  ilabilltr  — 
rati  flea  tlon  of  acts. 

7.  ITiat,  at  the  time  of  the  sale  by  pro- 
moters of  property  to  a  corporation  or- 
ganized to  purchase  it,  they  are  the  own- 
ers of  all  the  stock  which  has  been  issued, 
no  issue  having  been  made  of  that  intended 
for  the  public^  or  that  a  ratification  of 
the  purchase  is  secured,  does  not,  if  at 
the  time  of  the  ratification  a  substan- 
tial   portion    of    the    stock    intended    for 

IS  L.H.A.(N.8.)  677,  and  annoUtion  re- 
ferred to  in  the  note  to  that  case.  In  this 
connection,  see  also  notes  to  McQinnis  v. 
Chicago,  R.  I.  t  P.  R.  Co.  B  L.R.A.(N.S.) 
880,  and  Southern  R.  Co,  v.  Harbin,  30 
L.R.A.[N.S.)  404,  as  to  effect  of  verdict 
for  servant  in  an  action  against  master  and 
servant  for  the  latter's  negligence  or  mis- 
feasance. 

As  to  duty  and  liability  of  promoters  of 
corporations,  see  the  references  iti  the  note 
to  Downey  v.  Finucane,  ante,  307. 

Generally,  as  to  jurisdiction  to  enjoin 
an  action  or  proceedinit  in  a  (ore! en  juris- 
diction, see  note  to  O'Haire  t.  Bums,  2S 
L.R.A.(N.S.)  287. 
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the  public  remains  uniuued,  avoid  th« 
operation  of  the  rule  'that  promoters  who 
oijuiize  a  corporation  to  purchase  piop- 
titj  from  them  (or  stock  tM  par  value  ot 
vhich  is  largely  in  excess  of  the  value  of 
the  property,  and  as  part  of  the  scheme 


pir,  to  secure  a  working  capital,  without 
proridiug  an  independent  board  of  ofRcers 
to  pass  upon  the  wisdom  of  the  purchase, 
having  the  purchase  ratified  b;  such  hoard, 
or  disclosing  their  extraordinarj  profit  to 
purchasers  of  stock,  are  liable  to  account 
to  the  corporation  for  the  profit  of  the  pro- 
Sane  —  ratification  by  promators  —  ef- 
fect. 

8.  A  promoter  of  a  corporation  who  has 
wrongfully  sold  property  to  it  at  an  un- 
due profit  cannot  avoid  repayment  to  the 
corporation  of  the  profit  so  secured,  on  the 
(^und  that  it  will  result  in  a  benefit  to 
the  stock  taken  bj  himselt  and  his  co- 
promoters,  who  have  ratified  the  act,  and 
.who«e  stock  is  all  but  a  small  part  of  that 

Same  — secret  deallngB  —  fl legality. 
_  0.  The  law  will  not  approve  a  transaC' 
tioD  by  which  property  la  purchased  by  a 
promoter  of  a  corporation  with  money  so- 
licited in  substantial  part  from  associates 
by  representations  that  be  intends  to  form 
a  corporation  with  a  specified  capitaliza- 
tion, and  sell  the  property  to  it  for  a  cer- 
taJD  amount  of  stock,  followed  by  its  actual 
sale  to  the  corporation  for  a  much  larger 
tmnant,  the  settlement  with  the  aaaociates 
at  the  pric«  asreed  upon,  and  the  retention 
by  the  promoter  of  the  difference  as  a  se- 
cret profit,  and  takintr  cash  subscriptions 
from  the  f^enera)  public,  who  understand 
that  the  corporation  is  orjniniKed  undpr  s 
statute  which  i«nnires  property  to  be  taken 
Ua  stock  only  at  its  true  value. 
a>nfl((^  of  InwH  — Federal  declalons. 

10.  Tlie  mere  contrary  conclusion  reached 
It  the  Supreme  Court  of  the  United  States 
apon  a  similar  state  of  facta  is  not  alone 
a  lufficient  consideration  for  a  state  court's 
overruling  one  of  its  own  deciaiona. 
Carporatfon  —  parcbose  frmn  promoter 

—  knowledR«. 

n.  Tlie  knowledge  of  promoters  of  a  cor- 
poration, who  own  a]l  its  iasued  stock,  when 
tbey  ratify  the  purchase  by  the  corpora- 
tion from  them,  of  the  details  of  the  pur- 
ehase,  does  not  bind  the  corporation. 
Same  ^  promoters'  syndicate  —  rlchla. 

IS.  Persona  joining  a  syndicate  to  pur- 
chase property  for  sale  to  a  corporation 
whose  organisation  for  its  purchase  is  un- 
der contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
■tockholders  of  the  new  corporation,  en- 
titled to  a  disclosure,  if  the  promoter  ac- 
toaliy  turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  tha  cor- 
porate stock. 
W  L.BJL(NA) 


Samo  —  corporate  righta  —  atockhold- 
er's  combi nation. 

13.  The  right  of  a  corporation  to  com- 
pel a  repayment  of  illegal  promoters'  proflta 
for  the  benefit  of  all  iU  stockholders  is  not 
defeated  by  the  fact  that,  after  the  suit 
instituted,  certain  of  the  stockholders 

red  into  an  illegal  agreement  as  to  the 
disposition  of  the  proceeds  of  the  suit. 
Same  —  laches— -means  of  knowledge. 

14.  There  is  no  laches  on  the  part  of  a 
corporation  in  failing  to  take  steps  to  com- 
pel an  accounting  for  illegal  promoters' 
profits,  until  they  release  their  absolute 
control  of  its  affairs,  so  that  it  can  seeure 

knowledge  of  the  facta. 
Same  ^  limitation    of   actions  —  con- 
cealment. 

15.  The  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  pro- 
moter of  a  corporation,  to  account  to  the 
corporation  for  illegal  profits,  so  long  as 
he  remains  absolutely  in  control  of  the  cor- 
porate affairs,  so  that  the  fact  of  his  breach 
of  trust  cannot  be  discovered. 
Prontoter  —  Joint  wrongdoer  —  liabil- 
ity. 

16.  One  of  two  promoters  of  a  corpora- 
tion, who  by  joint  acts  secure  an  ille"*! 
nroftt  in  the  sale  of  property  to  it.  ia  liable 
'n  solido  for  the  profits  so  secured,  regard- 
less of  the  divisinn  which  they  may  have 
niade  between  themselves. 
Corporation  —  promotfir's  proAt  —  re- 

17.  The  remedv  of  a  corporation  whose 
promoter  has  taken  an  illenl  sf^rpt  profit 
in  a  sale  of  pronertv  to  it  in  not  limited  to 
a  rescission  of  the  transactinn.  but  it  may 
[■ompel  a  return  of  it  to  the  corporation. 
Darnages  —  measure  —  promoters'  prof- 

Its. 

IS.  Tn  ease  a  promoter  owns  pronerty  be- 
fore he  undertakes  the  orsanlration  of  a 
cornomtion  to  p'lTchnse  it,  the  amount 
wl'ii'h  the  comoraticin  can  recover  for  secret 
profits  senired  by  him  in  the  sale  is  not 
measured  bv  the  di'erenee  tvptween  what 
the  nropertv  oricinallv  cost  Mm.  and  the 
markpt  value  of  the  atock  rfi-eived  hv  him; 
nor  bptwppTi  the  JFtriTifilc  va'"P  f-f  t^f  nrort- 
ertr  and  that  of  the  stock,  hut  bv  thp  dif- 
ference between  the  market  value  of  the 
nropprtv  and  that  of  the  stock. 
Pleading   —   Bupplemental      answer   — 

poet  litem  decree. 

19.  It  is  not  an  abuse  of  discretion  for 
a  trial  judge  to  permit  the  filing  of  a  sup- 
plemental answer  after  a  hearing  on  the 
merits,  which  sets  up  a  decree  of  a  court 
of  lust  resort  in  another  state  claimed  to 
be  res  jvdicata  of  the  matter  in  contro- 
versy, although  the  decree  of  the  lower 
court,  which  was  affirmed  by  the  decree 
sought  to  be  set  up,  had  been  entered  be- 
fore such  bearing. 

Judgment  —  res  Judicata  —  demnrrer. 

20.  A  decree  on  demurrer  may.  under 
proper  circumstances,  be  a  bar  to  another 
auit,  as  well  as  one  founded  oa  a  bearing 
of  evidence. 
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Same  —  fnll  talth  and  credit  ^privies. 

21.  The  full  faith  and  credit  cUum  of 
the  Federal  Constitution  does  not  require 
ttie  courts  of  &  state  in  which  a  party  is 
domiciled  to  follow  the  rule  of  the  courtu 
of  Another  state  within  whose  jurisdiction 
a  decree  was  entered  in  favor  of  one  having 
a  common  interest  with  him,  in  a  suit  to 
wliich  he  was  not  a  party,  in  determining 
whether  or  not  he  wag  a  privy  because  he 
assisted  in  the  defense  of  the  suit,  so  as  to 
be  entitled  to  the  benefit  of  it  as  res  judi- 
cata in  n  subsequent  proceeding  against  him 
at  his  domicil. 
Same  — Joint  wrongdoer. 

22.'  One  of  two  promoters  who  take  a 
wrongful  secret  profit  in  the  sale  of  the 
property  to  a  corporation  organ iied  by 
ttiem  to  purchase  it  is  not  a  privy  to  a 
suit  against  the  executors  of  the  other  iu 
another  state,  to  rescind  the  contract  and 
recover  the  price,  to  which  he  was  not 
made  a  party,  and  in  which  he  waa  not 
served  with  process,  and  did  not  appear, 
so  as  to  be  entitled  to  set  up  the  judg- 
ment against  the  corporation  in  bar  of  a 
suit  against  him  at  his  domicil  for  the 
same  cause  of  action,  although  he  assisted 
through  coilnsel  in  tjie  defense  of  the  foi- 

Recovery  —  Joint  wrongdoer. 

23,  Pursuing   one   joint   tort   feasor   will 
not  prevent  a  subsequent  suit  against  the 
other  on  the  theory  of  election. 
Injunction— rlniertcrence  with  snlt. 

24.  Ihe  courts  of  one  state  in  which  a 
litigation  has  progressed  to  a  final  decree, 
from  which  an  appeal  has  been  taken,  may 
enjoin  the  defeated  party  from  maintain- 
ing a  suit  in  another  state,  to  enjoin  his 
adversary  from  proceeding  with  the  pros^- 
['Ution  of  the  cause. 


(September  14,  ISOD.) 

CROSS  APPEALS  from  decrees  of  the 
Supreme  Judicial  Court  for  Suffollc 
County  in  plaintifTs  favor  in  suits  to  re- 
cover secret  profits  made  by  promoters  of 
the  plaintiff  corporation  in  the  sale  of 
their  own  property  to  the  plaintiff;  plain- 
tiff appealing  from  the  amounts  given  them 
by  the  decree;  and  defendant  appealing 
from  the  decree  holding  him  liable.  Modi- 
fied and  affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Bdward  F.  McClennen,  with 
Messrs.  Brandels,  Dnnbar,  A  Nntter, 
fo'  complainant: 

It  is  not  a  defense  to  a  promoter  that 
he  caused  the  corporation  to  vote  to  ac- 
quire the  property  from  him  before  the  re- 
mainder of  the  organization  was  completed 
by  obtaining  the  subscription  to  the  balance 
of  the  original  issue  of  capital  stock. 

Hayward  v.  Leeson,  176  Mass.  310,  49 
40  L.R.A.(N.S.) 


L.R^  725,  B7  N.  E.  0&6;  Old  Dominion 
Copper  Min.  k,  Smelting  Co.  t.  Bigelow, 
1S8  Mass.  316,  108  Am.  St.  Bep.  4TU,  74 
N.  E.  eS3;  Yeiser  v.  United  SUtes  Boud 
A  Paper  Co.  62  L.R.A,  724,  46  C.  C.  A.  567, 
107  Fed.  340;  Gluckstein  v.  Barnes  {1900] 

A.  C.  2^0,  89  L.  J.  Ch.  N.  S.  385,  82  L.  T. 
N.  S.  393,  16  Times  L.  R.  321,  7  Manson, 
321;  Be  Leeds  &.  H.  Theatres  [1902]  2  Ch. 
809,  51  Week.  Rep.  5,  72  L.  J.  Ch.  N.  S.  1, 
87  L.  T.  N.  S.  488,  10  Manson,  72;  Erianger 
V.  New  Sombrero  Phosphate  Co.  L.  B.  3  App. 
Cas.  1218,  30  L.  T.  N.  S.  269,  26  Week.  Bep. 
66,  a  Eng.  Rul.  Cas.  777 ;  Pietsch  v.  Milbratb, 
123  Wis.  647,  68  L.H.A.  945,  107  Am.  St. 
Rep.  1017,  101  N.  W.  368,  102  N.  W.  342; 
London  Trust  Co,  v,  Mackenzie,  62  L.  J, 
Ch.  N.  S.  870,  3  Beports,  697,  68  L.  T. 
N.  S.  380;  Be  British  Seamless  Paper  B(» 
Co.  L.  B.  17  Ch.  Div.  467,  60  L.  J.  Ch.  N.  S. 
497,  44  L.  T.  N.  S.  498,  29  Week.  Rep.  090; 
Tompkins  v.  Sperry,  96  Md.  680,  54  Atl. 
264;  Central  Trust  Go.  v.  Eaat  Tennessee 
Land  Co.  116  Fed.  743 ;  Hinkley  v.  Sac  Oil 
&  Pipe  Line  Co.  132  Iowa,  306,  110  Am.  St. 
Rep.  564, 107  N.  W.  620;  South  Joplin  Land 
Co.  T.  Case,  104  Mo.  572,  16  S.  W.  300 ;  Oroel 
V.  United  Electric  Co.  70  N.  J.  Eq.  616,  61 
Atl.  1061 ;  Morawetz,  Priv.  Corp.  2d  ed.  §  292. 

Defendant  was  a  promoter.  He  was  also 
one  of  the  directors.  Such  a  man  is  « 
fiduciary. 

Erlanger  v.  New  Sombrero  Phoephate  Co. 
L.  B.  3  App.  Cas.  1218,  30  L.  T.  N.  S.  269, 
27  Week.  Rep.  66,  6  Eng.  Rul.  Cas.  777; 
Bagnall  v.  Carlton,  L.  B.  6  Ch.  Div.  371,  47 
L.  J.  Ch.  N.  B.  30,  37  L.  T.  N.  8.  481,  28 
Week.  Bep.  243;  Emma  Silver  Min,  Co,  v. 
Grant,  L.  B.  11  Ch.  Div.  918,  40  L,  T.  N,  S. 
S04;  Nant-y-glo  Jt  B.  Ironworks  Co.  v. 
Grave,  L.  R.  12  Ch.  Div.  738,  38  L.  T.  N. 

B.  345,  26  Week.  Bep.  604;  Be  Westmore- 
land Green  &  Blue  Slate  Co.  [1803]  2  Ch. 
612,  2  Beports,  509,  60  L.  T.  N.  S.  700; 
Gluckstein  v,  Barnes  [1900]  A.  C.  240,  6f) 
L.  J.  Ch.  N.  S.  386,  82  L.  T.  N.  S.  303,  10 
Times  L.  R.  321,  7  Manson,  321 ;  Be  Lecda 
&  H.  Theatres  [1902]  2  Ch.  800,  51  Week. 
Rep.  5,  72  L.  J.  Ch.  N.  8.  1,  87  L.  T.  N.  S. 
488,  10  Manson,  72;  Venezuela  C.  B.  Co.  v. 
Kisoli,  L.  R.  2  H.  L.  09,  36  L.  J.  Ch.  N.  S. 
849,  18  L.  T.  N.  S.  500,  15  Week.  Rep.  821, 
a  Eng.  Hul.  Cas.  760;  Chandler  v.  Bacon. 
30  Fed.  638;  Cortes  Co.  v.  Thannhnuscr,  45 
Fed.  730;  Yeiser  v.  United  Stales  Board  &: 
Paper  Co.  52  L.R.A,  724,  46  G,  C.  A.  567, 
107  Fed.  340;  Ex -Mission  Land  A  Wat«r 
Co.  T.  Flash,  97  Gal.  610,  32  Poc.  60O; 
Burhank  v.  Dennis,  101  Gal.  00,  35  Pae. 
444 ;  Yale  Gas  Stove  Co.  v.  Wilcoz,  64  Gonn. 
101,  26  L.R.A.  00,  42  Am.  St.  Bep.  159,  29 
Atl,  303;  Hitehcock  V.  Hustace,  14  Haw. 
232;  The  Tel^raph  v.  Loetscher,  127  lowk, 
383,    101    N.    W.   773,    4    Ann.    Cas.   667  f 
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South  Joplin  Land  Co.  T.'Caae,  104  Mo. 
STi,  IS  S.  W.  3Q0;  Exter  t.  Sawyer,  146 
Mo.  302,  47  B.  W.  951;  Plaquemines  Trop- 
jhJ  Fruit  Co.  t.  Buck,  S2  N.  J.  Eq.  219, 
!7  Atl.  1094;  Woodbury  Heights  Land  Co. 
T.  LoudenaUger,  66  N.  J.  £q.  7S,  35  Att. 
43S;  Cotton  ImproT,  Co.  v.  Kiclitcr,  26 
UiK.  20,  65  N.  Y.  Supp.  480;  Simona  t. 
Vnlnn  Oil  &  Min.  Co.  el  Pa.  202,  100  Am. 
Dm.  628,  6  Uor.  Min.  Sep.  B33;  Bosber  v. 
Ricbmoud  ft  B.  Lnnd  Co.  89  Va.  46S,  37 
Am.  St.  Rep.  879,  16  S.  S.  300;  Pittsburg 
Min.  Co.  V.  Spooner,  74  Wis.  307,  17  Am. 
St.  Rep-  149,  42  X.  W.  259,  17  Mor.  Min. 
Rep.  226;  DJclferman  t.  Northern  Trust  Co. 
m  U.  S.  181,  44  L.  ed.  423,  20  Sup.  Ct. 
Rep.  311. 

The  breach  of  fiduciary  duty  by  the  pro- 
notera  was  a  tort.  Tiiey  committed  it  to- 
gether. Their  liability  for  it  was,  as  la 
usual  in  torts,  joint  and  several, 

Emery  t.  Farrott,  107  Mass.  S5;  Trull 
T.  Trull,  13  Allen,  407 :  Re  Westmoreland 
Green  £.  Blue  Slate  Co.  [1893]  2  Ch.  612, 
6t  L.  J.  Ch.  N.  S.  B7S,  2  Rer  rts,  609, 
N  L.  T.  N.  8.  700;  Gluekstein  v.  Barnei 
(1900]  A.  C.  240,  69  L.  J.  Ch.  N.  8.  385, 
B2  L.  T.  N.  S.  303,  10  Times  L.  R.  321, 
I  Hanson,  321;  Hayward  v.  Leeson,  176 
iittt.  310,  4»  L.II.A.  725,  67  N.  E.  056; 
Old  Dominion  Copper  Min.  ft  Smelting  Co. 
T.  Blgelow,  IS8  Mass.  315,  lOS  Am.  St. 
Hep.  479,  74  N.  K  053;  Rutland  Electric 
Light  Co.  T.  Bates,  68  Vt.  679,  54  Am.  St. 
Rep.  0O4,  35  Atl.  480;  Fountain  Spring 
Park  Co.  v.  Roberts,  92  Wis.  345,  53  Am. 
St.  Rep.  917,  66  N.  W.  399;  Bigelow  t. 
Old  Dominion  Copper  Min.  ft  Smelting  Co. 
74  N.  J.   Eq.  457,  71  Atl.   153. 

The  suit  is  not  barred  by  laches  nor  b; 
the  statute  of  limitations. 

Dunning  v.  Bates,  180  Mass.  123,  71  N. 
E.  309;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
XS.  S.  587,  23  L.  ed.  328;  Erlanger  v.  New 
Sombrero  Phosphate  Co.  L.  R.  3  App.  Caa. 
1218,  39  L.  T.  N.  S.  209,  27  Week.  Bep.  85, 
8  Bng.  Rul.  Cas.  777;  Lindsay  Petroleum 
Co.  V.  Hurd,  L.  R.  5  P.  C.  221,  22  Week. 
Rep.  492 1  Hayward  T.  Leesou,  17B  Mass. 
310,  49  L.RA.  726,  57  N.  E.-  666;  Uagnall 
T.  Carlton,  L.  R.  6  Ch.  Div.  371,  47  L.  J. 
Ch.  N.  8.  30,  37  L.  T.  N-  8-  481,  20  Week. 
Rep.  243;  Lydney  ft  W.  Iron  Ot«  Co.  v. 
Bird.  L.  R.  33  Ch.  Div.  85,  65  L.  J.  Ch. 
X.  S.  875,  55  L.  T.  N.  S.  558.  34  Week. 
Rep.  749;  Alger  v.  Anderson,  78  Fed.  729; 
First  A>-e.  I.and  Co.  v.  Hildebrand,  103  Wis. 
530,  79  N.  W.  753;  Nudd  v.  Hamblin,  8  Al- 
len, 130;  Atlantic  Nat.  Bank  v.  Harris,  118 
Him.  147;  The  Telegraph  v.  Loetacher,  127 
Iowa,  383,  101  N.  W.  773,  4  Ann.  Gas.  607. 

The  law  of  New  York  does  not  vary  on 
tliete  facta  from  that  of  Massachusetts. 

Campbell  v.  Cypress  Hills  Cemetery,  41 N. 
4eL.R.A.(N.8.) 


Y.  34;  Blum  v.  Whitney,  185  N.  Y.  232, 
77  N.  E,  1150;  Foster  v.  Seymour,  23  Fed. 
65;  McCracken  t.  Robison,  6  C.  C.  A.  400, 

14  U.  S.  App.  602,  57  Fed.  375;  Hutcliin- 
Bon  v.  Simpson,  92  App.  Div.  382,  87  K. 
Y.  Supp.  369;  Old  Dominion  Copper  Min. 
Co.  V.  Lewisohn,  130  Fed.  915,  79  C.  C.  A. 
534,  148  Fed.  1020,  210  U.  8.  206,  62  L. 
ed.  1026,  28  Sup.  Ct.  Rep.  034;  Coltoii 
Improv.  Co.  v.  Richter,  26  Misc.  20,  53  I^. 
Y.  8upp.  488;  Brewster  v.  Hatch,  122  N. 
Y.  349;  Erlanger  v.  New  Sombrero  Plios- 
phate  Co.  L.  R.  3  App,  Cas.  1213,  30  L.  T. 
N.  S.  209,  27  Week.  Rep.  05,  6  Eng.  Itill. 
Cas.  777. 

The  decree  in  favor  of  Lenrisohn's  e.\Qc- 
utora  ia  not  a  defense  to  Bigelow. 

Hewlett  V.  Wood.,  07  N.  Y.  394. 

The  dismisHal  of  a  suit  is  not  a  bar  to  a 
second  stii'.  unless  it  appears  from  the 
judgment  roll  itself  that  the  judgment  was 
upon   the  merits. 

Genet  v.  Delaware  ft  H.  Canal  Co.  170  N. 
Y.  278,  63  N.  E.  350,  163  N.  Y.  173,  57 
N.  E.  287;  New  York  Code,  %  1209. 

The  Lewisohn  judgment  is  not  binding  in 
Masaachusetta . 

Board  of  Public  Works  v,  Columbia  Col- 
lege, 17  Wall.  621,  21  L.  ed.  687;  Hall  v. 
Lanning,  91  U.  S.  100,  23  L.  ed.  271; 
D'Arcy  v.  Ketchum,  11  How.  166,  13  L.  eil. 
048;  Phelps  v.  Brewer,  9  Cuah.  300,  67  Am. 
Dec.  50;  Moulin  v.  Trenton  Mut.  L.  ft  F. 
Ins.  Co.  24  N.  J.  L.  222;  Borden  v.  Fitcli, 

15  Johns.  121,  8  Am.  Dec.  225;  Ewer  v. 
Coffin,  1  Cush.  23,  48  Am.  Dec.  597;  Loonev 
V.  Reeves,  5  Kan.  App.  270,  4S  Pac.  eOfl"; 
Middlesex  Bank  v.  Butman,  20  Me.  19. 

By  the  law  of  Masaachusetta,  the  dci?rec 
in  favor  of  Lewiaohn's  executors  does  not 
affect   Bigelow. 

Such  judgment  is  not  s 
of  "the  other  person,  iviiei 
person  for  the  sume  act  o 

Sprague  v.  Waite.  10  Pick.  455;  J-aiisins 
T,  Montgomery,  2  Johns.  382;  Marsh  v. 
Berry,  7  Cow.  344;  Moore  v.  Tracy,  7  Wend. 
220;  Gittleman  v.  Feltrann,  122  App.  Div, 
3Sr.,  100  N.  Y.  Supp.  830;  Atlantic  Dock  Co. 
V.  New  York,  53  N.  Y.  84;  Tyng  t.  Clarke, 
0  Hun,  260;  Goble  v.  Dillon,  80  Ind.  327, 
44  Am.  Rep.  308;  Thcrapaon  v.  Cliica^o. 
St.  P.  ft  K.  C.  R.  Co.  71  Minn.  80,  73  N. 
W.  707;  Three  States  Lumber  Co.  v.  Blanka, 
118  Tenn.  627,  102  S.  W.  79;  1  Fieeman, 
Judgm.  g  150;  Larison  v.  Hafter,  44  Fed. 
40;  Townsend  v.  Riddle,  2  N.  H.  44S;  Mo- 
I^Uand  v.  Ridgeway.  12  Ala.  4fl2;  State 
Bank  V.  Rotiinaon,  13  Ark.  214;  Cimeron 
V.  Paul,  6  Pa.  323;  Bergliaua  v.  Alter,  9 
Watts,  380;  Ligon  v.  Dunn,  28  N.  C.  (0 
Ired.  L.)  133;  Haiard  v.  Irwin,  18  Pick. 
108. 


n  estoppel  in  fit 
1  sued  by  the  sa 
r  transaction. 
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,  Gooi^lc 


318 


MASSACHUSETTS  SUPREME    JUDICIAL  COURT. 


two  peTBoni  liable  jointly  and  aeverallf  U 
not  an  estoppel  against  the  other. 

Douglase  i.  HowUnd,  24  Wend.  35; 
Bigelow,  Estoppels,  Sth  ed.  112;  Booth  t. 
Powers,  ce  N.  Y.  22;  Bath  Gaaliglit  Co.  v. 
Rowland,  178  N.  Y.  631,  71  N.  E.  1127, 
84  App.  Div.  603,  82  N.  Y.  Supp.  8«;  Mc- 
Lelland  t.  Ridgewa;,  18  Ala.  482;  Bucking- 
ham V.  Ludlum,  37  N,  J.  Eq.  137 1  Sturges 
T.  Beach,  1  Conn.  S07;  Moore's  Appeal, 
34  Pa.  411;  Runkel  v.  FhillipB,  D  Phila. 
619;  Marr  v.  Sonthwick,  2  Port.  (Ala.) 
3S1;  Fletcher  t.  Jackson,  23  Vt  681,  60 
Am.  Dec.  98;  Board  of  Public  Worlts  v. 
Columbia  College,  17  Wall.  621,  21  L.  ed. 
687;  Hall  v.  Lanning.  91  U.  S.  160,  23  L. 
ed.  271;  IVArcy  v.  Ketclium,  11  How.  105, 
13  L.  ed.  648;  State  Bank  v.  Robinson,  13 
Ark.  214;  Leake  &  W.  Orphan  House  t. 
Lawrence,  11  Paige,  80. 

A  stranger  to  a  judgment  cannot  take 
advantage  of  it. 

Brower  t.  Bowers,  1  Abb.  App.  Dee.  214; 
Sliipman  v.  Fanshaw,  15  Abb.  N.  C.  288; 
Wallace  *.  BtrauH,  113  N.  Y.  238,  21  N. 
E.  68;  Crescent  Git;  L.  S.  L.  k  B.  H.  Co.  t. 
Butchers'  Union  S.  H.  &  L,  S.  L.  Cg.  120 
U.  S.  15G,  30  L.  ed.  620,  7  Sup.  Ct.  Rep. 
472. 

Bigelow  was  not  a  proper  party  to  the 
suit  against  Lewisobn  in  the  sense  that 
Bigelow  or  Lewisohn  could  have  insisted 
that  he  be  made  a  party. 

Chapman  t.  Forbes,  123  N.  Y.  632,  26 
N.  E.  3;  Jackson  ex  dera.  Hogarth  t.  Nel- 
son, 0  Cow.  248;  St.  John  v.  Andrews  In- 
BtituU,  192  N.  Y.  382,  SS  N.  E.  143;  Jack- 
son V.  Griswold,  4  Hill,  622;  Douglass  t. 
Bowland,  24  Wend.  36;  Park  t.  Ensign, 
06  Kan.  50,  97  Am.  St.  Rep.  362,  71  Fac. 
230;  McConnell  v.  Poor,  113  Iowa,  133,  62 
L.R.A.  312,  84  N.  W.  968;  Fletcher  v. 
Jackson,  23  Vt.  6S1,  66  Am.  Dec.  98;  Gil- 
tinan  v.  Strong,  04  Pa.  242;  Arrington  t. 
Porter,  47  Ala.  714;  DeQreiff  v.  Wilson,  30 
N.  J.  Eq.  436 ;  M'Kellar  t.  Bowell,  11  N.  C. 
(4  Hawks)  34;  .Clark  t.  Montgomery,  23 
Barb.  464. 

The  result  is  not  changed  by  any  partici- 
pation of  Billow  in  the  defense  of  the  suit 
against  Lewiaohu,  or  any  knowledge  thereof 
oo  the  part  of  the  plaintiff. 

Andrews  w.  National  Foundry  ft  Pipe 
Works,  38  L.RJI.  130,  22  C.  C.  A.  110, 
46  U.  S.  App.  281,  76  Fed.  166;  Lane  t. 
Welds,  39  0.  C.  A.  628,  99  Fed.  2S6; 
Cramer  t.  Singer  Mfg.  Co.  36  C.  C.  A.  508, 
93  Fed.  630;  Westinghouse  Electric  &  Mfg. 
Co.  T.  Jefferson  Electric  Light,  Heat  &  P. 
Co.  12S  Fed.  751,  136  Fed.  386,  71  C.  C. 
A.  481,  139  Fed.  3S5;  Lacroix  v.  Lyons, 
33  Fed.  437;  Cannon  River  Mfrs.  Asso.  v. 
Rogers,  42  Minn.  123,  18  Am.  St.  Rep.  497, 
40  L.R.A.[N.S.) 


43  N.  W.  792;  2  Van  Fleet,  Prior  Adjudi- 
cation, S  S23;  2  Black,  Judgm.  g  640. 

Control  of  the  suit  by  the  pereon  partici- 
pating is  necessary  in  order  to  make  a  judg- 
ment binding  as  an  estoppel  as  to  him. 

Wilgus  V.  Germain,  19  a  C  A.  188,  44 
U.  S.  App.  369,  72  Fed.  773;  Burr  t.  Bigler, 
16  Abb.  Pr.  177 ;  Mankato  v.  Barber  Asphalt 
Paving  Co.  73  C.  C.  A.  439,  142  Fed.  329; 
Rumford  Chemical  Works  v.  Hygienic  Chem- 
ical Co.  148  Fed.  862;  Wilkie  v.  Howe,  27 
Kan.  618;  2  Black,  Judgm.  g  640. 

An  interest  of  the  participant's  own  in 
the  event  of  the  suit  is  necessary  to  make 
the  judgment  an  estoppel  as  to  him. 

2  Black,  Judgm.  g   640. 

Participation  for  the  purpose  of  obtain- 
ing a  favorable  precedent  upon  a  similar 
state  of  facts,  or  upon  an  identical  state 
of  facts,  does  not  of  itself  render  the  judg- 
ment binding  as   to  the  participant 

Shuteshury  v.  Hadley,  133  Mass.  242; 
Jackson  v.  Griswold,  4  Hill,  622;  Stryker 
V.  Goodnow  (Stryker  v.  Crane)  123  U.  S. 
S2T,  31  L.  ed.  194,  8  Sup.  Ct.  Rep.  203; 
Elliott  V.  Hayden,  104  Mass.  180;  Litch- 
field V.  Goodnow  (Litchfield  v.  Crane)  123 
U.  S.  649,  31  L.  ed.  199,  8  Sup.  Ct.  Rep. 
210 ;  Booth  V.  Powers,  GO  N.  Y.  82 ;  People 
V.  Knickerbocker  L.  Ins.  Go.  106  N.  Y.  619, 
13  N.  E.  447;  Lownsdale  v.  Portland,  1  Or. 
381,  Fed.  Cas.  No.  B,6T8;  Hunt  v.  Haven, 
62  N.  H.  162;  State  ex  rel.  Kane  v.  John- 
son, 123  Mo.  43,  27  S.  W.  3B9;  Central 
Baptist  Church  v.  Manchester,  17  R.  I. 
492,  33  Am.  St  Rep.  893,  23  Atl.  30; 
Allin  T.  Hall,  1  A.  K.  Marsb.  626;  Rumford 
Chemical  Works  v.  Hygienic  Chemical  Co. 
148  Fed.  862;  O'Brien  v.  Browning,  49  How. 
Ft.  109;  1  Freeman,  Judgm.  |  189;  t 
Black,  Judgm.  %%  540,  641. 

Messrs.  Alfred  Hemenway  and  3dbn 
Wells  Farley,  for  defendant: 

Bigelow  and  Lewisohn  wer0  the  subscrib- 
ers for  and  owners  of  all  the  stoc±  in  the 
corporation,  and  their  acquieeeeuce  bound 
the  corporation  and  later  stockholders  who 
acquired  their  interest  from  those  who  ac- 
quiesced. 

Re  Ambrose  Lake  Tin  t  Copper  Min.  Co. 
L.  R.  14  Ch.  Div.  390,  49  L.  J.  Ch.  N.  S. 
467,  42  L.  T.  N.  8.  604,  28  Week.  Rep. 
783;  Be  British  Seamless  Paper  Box  Co.  L. 
R.  IT  Ch.  Div.  487,  60  L.  J.  Ch.  N.  S.  497, 

44  L.  T.  N.  S.  4S8,  20  Week.  Rep.  690; 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22, 
65  L.  J.  Ch.  N.  S.  35,  75  L.  T.  N.  S.  426, 
46  Week.  Rep.  103,  4  Mansoo,  80;  Re 
Bsglan  Hall  Colliery  Co.  L.  R.  6  Ch.  346. 
39  L.  J.  Ch.  N.  S.  591,  23  L.  T.  N.  S-  60, 
IB  Week.  Rep.  499,  13  Mor.  Min.  Rep.  261; 
Uld  Dominion  Copper  Min.  Co.  v.  Lewisohn, 
130  Fed.  915,  79  C.  C.  A.  534,  148  Fed.  1020, 
210  U.  S.  200,  62  L.  ed.  1026,  28  Sup.  Ct 
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Rep.  e34;  Foeter  v.  Sejmoiir,  23  Fed.  65; 
UcCracken  t.  RDbiaon,  6  C.  C.  A.  400,  14 
U.  S,  App.  602,  67  Fed.  375;  Stewart  v. 
SL  Louis,  Ft.  S.  t  W.  R.  Co.  41  Fed.  737; 
DuPont  V.  Tilden,  42  Fed.  87;  Bank  of  Fort 
Midison  T.  Alden,  129  U.  S.  373,  37B,  32  h. 
ti.  725,  727,  D  Sup.  Ct.  Rep.  332;  Langdon 
T.  Fogg,  21  Blatchf.  392,  IS  Fed.  5;  Flagler 
Engraving  Mach.  Co.  v.  Flagler,  19  Fed. 
489;  Barr  t.  Sew  York,  L.  E.  4  W.  R.  Co. 
125  K.  Y.  263,  26  N.  E.  146;  Seymour  t. 
Spring  Forest  Cemetery  Aaao.  144  N.  Y. 
333. 24  L.R.A.  860,  30  N.  E.  365 ;  Thornton 
V.  Wabub  R.  Co.  SI  N.  Y.  462;  Faraone 
T.  Hftyes,  14  Abb.  N.  C.  419;  King  t. 
Barnes,  109  N.  Y.  B67,  16  N.  E.  332;  In- 
niranee  Press  t.  Montauk  Fire  Detecting 
Wire  Co.  103  App.  Div.  472,  &3  N.  Y.  Supp. 
134;  Bium  v.  Whitney,  186  N.  Y.  232,  77 
X.  E.  1160;  HiggiDS  t.  LaoBingh,  154  111. 
301,  40  N.  E.  362;  Spkulding  t.  North  Mil- 
vtankee  Town  Site  Co.  108  Wis.  481,  81  N. 
W.  1QB4;  Coffin  v.  Rsnadell,  110  Ind.  417, 
il  X.  £.20;  St.  Louia,  Ft.  8.  ft  W.  R.  Co. 
r.  Tienuin,  37  £&■).  633,  IS  Pae.  S44;  W^- 
bum  T,  Cbenault,  43  Kan.  362,  23  P»c. 
637;  Arkanaaa  River,  I^nd,  Town  ft  Cana! 
Co.  V.  Farmera'  Loan  ft  T.  Co.  13  Colo.  5S7, 
a  Pac.  054;  Tompkins  v.  Sperry,  06  Md, 
no,  64  Atl.  254;  Swift  v.  Smith,  65  Md. 
4£S,  57  Am.  Rep.  336,  6  Atl.  634;  Home  F. 
Ita.  Co.  *.  Barber,  67  Neb.  644,  60  L.R.A. 
927,  103  Am.  St.  Rep.  716,  03  N.  W.  1024; 
Uerehanta'  ft  M.  Sav,  Bank  v.  Belington 
Coal  ft  Coke  Co.  61  W.  Va.  60,  41  S,  ~ 
190;  Clark  v.  Americ»n  Coal  Co.  88  Iowa, 
438,  17  LJLA.  667,  63  N.  W.  291;  Divine 
T,  Dnireiskl  Sewing  Mach.  Motor  Attach- 
Ment  Co,  —  Tenn.  — ,  38  S.  W.  03 ;  Garret- 
eon  T.  Pacific  Crude  Oil  Co.  146  Cal.  184, 
79  Pac  838;  Kellerman  v.  Maier.  118  Cal. 
418,  48  Pac.  377;  Cook,  Corp.  5th  ed.  93 
46,  47,  «49,  pp.  126,  135,  139,  1481,  1462; 
1  llorawetz,  Priv.  Corp.  2d  ed.  g  290;  3 
Pom.  £q.  Jur.  3d  ed.   J   1002,   p.  2116. 

A  man  may  be  a  promoter  without  iu- 
i-urring  liability. 

Lydney  ft  W.  Iron  Ore  Co.  t.  Bird,  L.  R, 
33  Ch.  Di».  86,  66  L.  J.  Ch.  N.  8.  875, 
^  L.  I.  N.  S.  568,  34  Week.  Rep.  740; 
Hotehinson  v.  Simpaon,  02  App.  Div.  382, 
"  S.  y,  Supp.  369. 

The  defendant  »  not  liable  on  the  gronnd 
tut  the  plaintiff  ie  entitled  to  the  benefit 
'i  Ue  original  purchase. 

Old  Dominion  Copper  Miu.  ft  Smelting 
Co.  V.  Bigelow,  18S  Mass.  316,  108  Am.  St. 
Eep.  479,  74  N.  E.  653;  New  Sombrero 
Pbocphate  Co.  t.  Erlanger,  L.  R.  6  Ch.  Div. 
'•i,  46  Ll  J.  Ch.  N.  S.  426,  36  L.  T.  N.  S,  222, 
a  Week.  Rep.  436;  lidjwell  Min.  Co.  v. 
Broofces,  L.  B.  35  Ch,  Div.  400,  56  L.  J. 
Ch.  K.  S.  684,  66  L.  T.  N.  S.  677,  35  Week. 
E^.  786,  St  Louis,  Ft  S.  ft  W.  R,  Co,  v. 
40I..R.A.(N,8.) 


Tieman,  37  Kan.  606,  15  Pac.  S44;  Re  Cape 
Breton  Co.  L,  R.  20  Ch.  Div,  221 ;  Gover'a 
Caee,  L,  R,  1  Ch,  Div.  182,  45  L.  J.  Ch, 
N.  B.  83,  33  L.  T.  N.  8.  810,  24  Week. 
Rep.  126;  Re  Ambroae  Lake  Tin  ft  Copper 
Min.  Co.  L.  R.  14  Ch.  Div.  390,  40  L,  J. 
Ch.  N.  B.  467,  42  L.  T.  N.  S.  604,  28  Week. 
Rep.  783;  Burland  v.  Earle  [1002]  A.  C. 
83,  71  L.  J.  P.  a  N.  S.  1,  50  Week,  Rep. 
241,  85  L.  T.  N.  B.  663,  18  Times  L.  R, 
41,  0  Manson,  17. 

The  defendant  is  not  liable  on  the  ground 
of  mtHrepreaentation. 

New  Sombrero  Phoaphate  Co.  t,  Srlanger, 
L,  R.  5  Ch.  Div.  73,  46  L.  J.  Ch.  N.  B. 
425,  33  L.  T.  N.  8.  222,  25  Week.  Rep. 
438;  Hichens  v,  Congreve,  4  Ruse.  Ch.  662, 
0  L.  J.  Ch.  187,  Beck  v.  Kantorowicz,  3 
Kay  ft  J.  230,  8  Mot.  Min.  Bep.  480;  Phos- 
phate Sewage  Co.  v,  Eartmont,  L.  R.  5 
Ch.  Div.  304,  46  L.  J.  Ch.  N.  S.  661.  87 
L.  T.  N.  8.  0,  24  Week.  Rep.  630;  Emma 
Silver  Min.  Co.  v.  Grant,  L.  R.  11  Ch,  Div. 
018,  40  L.  T,  N.  S.  804;  Bagnall  v.  Carl- 
ton, L.  R.  6  Ch.  Div.  371.  47  L.  J.  Ch.  N.  B. 
30,  37  L.  T.  N.  8.  481,  26  Week.  Rep.  2*3; 
Lydney  ft  -W.  Iron  Ore  Co.  v.  Bird,  L.  R. 
33  Ch.  Div.  8G,  G6  L.  J.  Ch.  N.  S.  876, 
55  L,  T.  N.  B.  668,  34  Week.  Rep.  749; 
Bland's  Case  [1B93]  2  Ch.  612,  82  L.  J, 
Ch.  N.  8.  876,  2  Beports,  509,  60  L.  T. 
N.  S.  700;  Be  Olympia  [1898]  2  Oh.  153, 
67  L.  J.  Ch.  N.  S.  433,  78  L.  T.  N.  S, 
628,  14  Times  L.  R.  451,  5  Hanson,  130; 
Gluckatein  v.  Barnes  [1000]  A.  C.  240,  69 
L.  J.  Ch.  N.  S.  385,  82  L.  T.  N.  8.  303,  16 
Times  L.  R.  321,  7  Manson,  321;  Re  Leeds 
ft  H.  Theatres  [1002]  2  Ch.  809,  51  Week. 
Rep.  5,  72  L.  J.  Ch.  N.  8.  1,  87  L,  T. 
N.  S.  488,  10  Manaon,  72;  Brewster  t. 
Hatch,  122  N.  Y.  349,  10  Am.  St.  Rep.  408, 

25  N.  E.  606;  Oolton  Improv.  Co.  v.  Richter, 

26  Misc.  28,  66  N.  Y.  Supp.  488;  Chandler 
V,  Bacon,  30  Fed.  638;  Cortes  Co,  v.  Th&nn- 
hauser,  46  Fed.  730;'  Yeiser  v.  United 
States  Board  ft  Paper  Co.  62  L.R.A.  724, 
46  C.  C.  A.  667,  107  Fed.  340;  Burhank 
V.  Dennis,  101  Cat.  90,  36  Pac.  444; 
Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn.  101, 
25  L.H-A.  SO,  42  Am.  St.  Rep,  160,  20  Atl. 
303;  South  Joplin  Land  Co.  v.  Case,  104 
Mo.  672,  16  S.  W.  300;  Pittsburg  Min.  Co, 
V.  Spooner,  74  Wis.  307,  17  Am.  St,  Bep. 
149,  42  N.  W.  269,  17  Mor.  Min.  Rep.  226. 

The  defendant  fa  not  liable  on  the  ground 
of  having  received  a  secret  commission  or 
bribe  from  the  vendor  of  property  sold  to 
the  corporation. 

Hicbena  v.  Congreve,  4  Buss.  Ch.  662,  6 
L,  J.  Ch,  187;  Beck  v.  Eantorowicz,  3 
Kay  ft  J.  230,  6  Mor.  Min.  Bep.  480; 
Lindsay  Petroleum  Co.  v.  Hurd,  L>  R.  5 
P.  C.  221,  22  Week.  Rep.  492;  McKay's 
Case,  L.  R.  2  Oh.  Dir.  1,  45  L.  J.  Ch.  N.  S. 
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149,  S3  L.  T.  N.  S.  617,  24  Week.  Rap. 
49;  De  Huvigne'i  Case,  L.  R.  5  Cli.  DLv. 
300,  M  L.  J.  C!i.  N.  S.  300,  36  L.  T.  X.  S. 

320,  2S  Week.  Hep.  4TS;  FearBon's  Case, 
L.  R.  6  Ch.  Uiv.  336,  48  L.  J.  Cli.  K.  S. 
330,  26  Week.  Rep.  618]  Emma  Silver  Min. 
Co.  V.  Grant,  L.  E.  11  Cii.  Div.  B18,  40 
L.  T.  N.  S,  S04;  Bagaall  v.  Carlton,  L.  R. 
«  CIj.  Div.  371,  47  L.  J.  Ch.  N.  S.  30,  37 
L.  T.  N.  S.  481,  28  Week,  Rep.  243; 
Kant-y-Klo  4  B.  Ironworks  Co.  v.  Grave, 
L.  R.  12  C!i.  Div.  738,  38  L.  T.  N.  S.  345, 
26  Week.  Rep.  504;  Whsley  Bridge  Calico 
Printing  Co.  v.  Green,  L.  H.  5  Q.  B.  Div. 
100,  40  L.  J.  Q.  R.  N.  S.  32fl,  41  L.  T. 
N.  S.  874.  28  Week.  Rep.  391;  Eden  v. 
Ridsdalea  R.  Lamp  Co.  L.  R.  23  Q.  B.  Div. 
3BS,  68  L.  J,  Q.  B.  N.  S.  570,  61  L.  T. 
N.  S.  444,  38  Week.  Hep.  65;  Re  Postage 
Stamp  Automatic  Deli^'ery  Co.  [1802]  3 
Cli.  566,  81  L.  J.  Ch.  N.  S.  567,  87  L.  T.- 
N.  S.  88,  41  Week.  Rep.  20;  Archer's  Case 
[leOZ]  1  Ch,  322,  61  L.  J.  Ch.  N.  S.  129, 
flU  h.  T.  N.  S.  800,  40  Week.  Rep.  212; 
Re  Olympia  [1808]  2  Ch.  153,  67  L.  J.  Ch. 
N.  S.  433,  78  L.  T.  N.  S.  620,  14  Times 
U  It.  451,  5  Manson,  130;  Gluckstein  r. 
Barnes  [1000]  A.  C.  240,  60  L.  J.  Ch.  N.  S. 
385,   82   L.   T.   N.   S-   303,   16  Times  h.   R. 

321,  T  Manson,  321;  Re  Leeds  k  3. 
llieatres  [1001]  2  Ch.  800,  51  Week.  Rep. 
5,  72  L.  J.  Ch.  N.  S.  1,  87  L.  T.  N.  S. 
488,  10  Manson,  72;  Chandler  v.  Bacon,  30 
Fed.  538;  Yeisei  v.  United  Btates  Board 
A  Paper  Co.  62  L.R.A.  724,  46  C.  C.  A. 
SS7.  107  Fed.  340;  Bland's  Case  [1803] 
2  Ch.  612,  62  L.  J.  Ch.  N.  S.  975,  2  Reports, 
609,  60  L.  T.  N.  G.  70O;  Burbank  v.  Dennis, 
101  Cal.  00,  36  Fac.  444;  Yale  Gas  Stove 
Co.  V.  Wilcojc,  84  Conn.  101,  25  L.R.A.  90, 
42  Am.  St.  Rep,  150,  20  Atl.  303;  The 
Telegraph  v.  Loetacher,  127  Iowa,  383,  101 
N.  W.  773,  4  Ann.  Cas,  887;  Plaquemines 
Tropica!  Fruit  Co,  v.  Buck,  52  N.  J.  Eq. 
210,  27  Atl.  1004;  Pittsburg  Min,  Co.  v, 
Spooner,  74  Wis.  307,  17  Am.  St,  Rep. 
149,  42  N.  W.  259,  17  Mor.  Min.  Rep.  226. 

The  defendant  is  not  liable  on  the  ground 
that  tlie  corporation's  or  the  stockholders' 
money  was  used  for  the  purchase  of  the 
property  or  the  profit  of  the  defendant. 
■,  Tompkins  v.  Sperry,  08  Md,  580,  54  Atl, 
254;  Cover's  Case,  L.  R,  1  Ch.  Div.  182, 
45  L.  J.  Ch.  N.  S.  83,  33  L.  T.  N,  S.  610, 
24  Week.  Rep.  125;  Re  Olympin,  [1808]  2 
Ch.  163,  67  L.  J.  Ch,  N,  S,  433,  78  L,  T. 
N.  8.  620,  14  Times  L.  R,  451,  6  Manson, 
139;  Re  Leeds  &  H.  Theatres  [1002]  2 
Ch.  800,  51  Week.  Rep.  6,  72  L.  J.  Ch. 
N.  S.  1,  87  L.  T.  N.  S.  488,  10  ifanson, 
72;  Exter  v.  Sawyer.  146  Mo.  302,  47  S, 
W.  051;  Ifavward  v.  Leeson,  176  Mass.  310, 
40  L.R.A.  725,  57  N.  E.  666;  Densmore  Oil 
Co.  v.  Densmore,  64  Pa.  43,  3  Mor.  Min. 
■40  L.R;A.{NA) 


Rep.  569;  Bosfaer  y.  Richmond  t  E.  Land 
Co.  89  Va.  455,  37  Am.  St.  Rep.  879,  16 
S.  E.  360;  Pittsburg  Min.  Co,  v.  Spooner, 
74  Wis.  307,  17  Am,  St.  Hep.  140,  42  N.  W. 
260,  17  Mor.  Min.  Rep.  226. 

The  sale  of  stock  by  BigeJow  gave  the 
corporation  no  rights. 

Re  British  Seamless  Paper  Box  Co.  L.  R. 
17  Ch.  Div.  4«7,  50  L.  J.  Ch.  N.  S.  407, 
44  L.  T.  N.  S.  498,  29  Week.  Rep.  «90; 
Re  Ambrose  Lake  Tin  &,  Copper  Co.  L.  R. 
14  Ch.  Div,  390,  40  L.  J.  Ch.  N.  8.  457,  42 
L.  T.  N.  S.  B04,  28  Week  Rep.  783;  Re 
Cape  Breton  Co.  L.  R.  26  Ch.  Div.  221 : 
Getty  V.  Devlin,  64  N.  Y.  403,  7  Mor. 
Min.  Rep.  20;  Hutchinson  v.  Simpson,  0£ 
App.  Div.  382,  87  N.  Y,  Supp.  360;  Bium 
V,  Whitney,  186  N.  Y.  232,  77  N.  E.  1159; 
Langdou  v.  Fogg,  21  Blatchf.  302,  18  Fed. 
5;  Flagler  Engraving  Mach  Co.  v.  Flagler. 
10  Fed.  468;  Garretson  v.  PaciBc  Crude  Oil 
Co.  146  Cal.  184,  79  Pac.  838;  Tompkins 
V,  Sperry,  06  Md.  660,  54  Atl.  254;  Insur- 
ance Press  V.  MonUuk  Fire  Detecting  Wire 
Co.  103  App.  Div.  472,  03  N.  Y.  Supp. 
134;  Carling'a  Caae,  L.  R.  1  Ch.  Div.  115. 
46  L.  J.  Ch.  K.  B,  5,  24  Week.  Rep.  165, 
33  L.  T.  N.  8.  646. 

The  failure  of  a  trustee,  promoter,  or 
director  to  make  full  disclosures  to  the 
corporation  or  to  shareholders,  to  whom  he 
is  in  a  fiduciary  relation,  does  not,  in  the 
absence  of  any  deceit  on  his  part,  raise 
the  basis  for  any  right  to  recover  "prof- 
its" or  "damages,"  but  only  affords  the 
beneficiary  the  right  to  rescind  the  contract. 

New  Sombrero  Phosphate  Co.  v.  Erlanger, 
L.  R.  5  Ch.  Div.  73,  46  L.  J.  Ch.  N.  S.  425, 
38  L.  T.  N.  S.  222,  25  Week,  Rep,  436; 
Lagunas  Kitrate  Co.  v.  Lagunas  Syndicate 
[1890]   2  Ch.  302,  68  L.  J.  Ch.  N.  8.  699. 

48  Week.  Rep.  74,  81  L.  T.  N.  S.  334,  15 
Times  L.  R.  436;  Re  Cape  Breton  Co. 
L.  R,  28  Ch,  Div.  221;  Ladywell  Min.  Co. 
V,  Brookes,  L,  R,  35  Ch.  Div.  400,  58  L.  J. 
Ch.  N.  8.  884,  56  L.  T.  N.  S.  6r7,  35  Week. 
Hep.  786;  Re  Lady  Forrest  Gold  Mine 
[IBOl]  1  Ch.  682,  70  L.  J.  Ch.  N.  S.  275. 
84  L.  T.  K.  S,  650..  17  Times  L.  R.  108, 
8  Manson,  438;  Burland  v.  Earle  [1002] 
A.  C,  83,  71  L.  J.  P.  C,  N,  S.  1,  50  Week. 
Rep,  241,  85  L.  T.  N,  S.  553,  18  Times  L,  R. 
41,  0  Manson,  IT;  Re  Ambrose  Lake  Tin 
4  Copper  Min.  Co,  L.  R,   14  Ch.  Div.  300. 

49  L,  J.  Ch,  N.  S.  467,  42  L.  T.  N,  S.  804. 
28  Week,  Rep.  783;  Higgins  v.  I,.anBingh, 
154  111,  301,  40  N,  E.  382;  Insurance  Fi-ess 
V.  Montauk  Fire  Detecting  Wire  Co.  103 
App.  Div,  472,  03  N.  Y,  Supp.  134;  Barr 
V.  New  York,  L.  E.  &  W.  R.  Co.  125  N.  Y. 
283,  28  N.  E.  145;  Du  Pont  v.  Tilden,  42 
Fed.  87;  Coffin  v.  Ramadell,  110  Ind.  417,  II 
N.  E.  20;  He  Hess  Mfg.  Co.  21  Ont.  App. 
Rep.   66;    Barr   v.   Pittsburgh   Plate   Glass 


OLD  DOMDJIOJU  COPPER  MIK.  &  S.  CO.  v,  BIGELOW. 


Wl 


Co.  6  C.  C.  A.  260,  17  U.  S.  App.  124.  S7 
F«d.  86,  SI  Fed.  33;  1  Beach,  Mod.  £q. 
Jut.  3  137,  p.  151;  Pom.  £q.  Jur.  3d  ed. 
i  1077,  note;  Great  Luxembourg  R.  Co.  v. 
iifKj,  25  BeaT.  686,  4  Jur.  N.  S.  83Q,  fl 
Week.  Bep.  Til;  Smith  t.  Ferries  i.  C.  H. 
E.  Co.  —  Gal.  — ,  61  Pac.  TIO. 

The  contract  now  complained  of  was 
goTerned  t^  Use  law  of  New  York,  and  by 
that  law  18  valid. 

Carnegie  v.  Morrison,  2  Met.  382;  Itsb 
T.  Firmera'  Bank,  2  Allen,  236;  Akera  v. 
Dunond,  103  MaKg.  318;  Parsons  t.  Hayes, 
1*  Abb.  N.  C.  41fl;  Barr  v.  New  York  L. 
£.  1  W.  R.  Co.  125  N.  Y.  263,  26  N.  E. 
14S;  Sejmonr  t.  Spring  Forest  Cemetery 
iaao.  144  N.  Y.  333,  26  L.R.A.  8G9,  39 
K.  E.  36G;  Hutchinaon  r.  Simpson,  92  ^pp. 
Dir.  382,  87  N.  Y.  Supp.  369;  Insurance 
Press  T.  Montauk  Fire  Detecting  Wire  Co. 
103  App.  Div.  472,  93  N.  Y.  Supp.  134; 
Blum  T.  Whitney,  186  N.  Y.  232,  77  N.  E. 
1159;  Old  DominioD  Copper  Min.  Co.  t. 
Levisohn,  136  Fed.  916. 

The  plaintiff  has  so  delayed  its  action 
iliat  it  ii  not  entitled  to  relief  in  equity. 

Peabody  t.  Flint,  6  Allen,  62;  Koyal 
Bank  V.  Grand  Junction  R.  &  Depot  Co. 
lis  Mass.  490;  Snow  t.  Boston  Blank  Book 
Ufg.  Co.  1S3  Mass.  4S6,  26  N.  E.  1116; 
Jobnston  t.  Standard  Min.  Co.  14B  U.  S. 
3M,  370,  37  L.  ed.  480,  486,  13  Sup.  Ct, 
Btp.  585,  IT  Mor.  Min.  Rep.  664;  Hammond 
1.  Hopkins,  146  U.  8.  224,  250,  36  L.  ed. 
m,  14S,  12  Sup.  Ct.  Bep.  416;  Hanner  r. 
Uoultou,  138  U.  8.  486,  34  L.  ed.  1032,  11 
Sup.  Ct.  Rep.  408;  Mackall  v.  Casilear,  137 
D.  8.  656,  34  L.  ed.  776,  11  Sup.  Ct.  Hep. 
178;  Twin-Lick  Oil  Co.  t.  Marbury,  91 
U.  8.  687,  23  L.  ed.  329,  3  Mor.  Min.  Rep. 
«88;  Hayward  v.  Eliot  Nat.  Bank,  96  U.  S. 
611,  618,  24  U  ed.  865,  8GS;  Patterson  v. 
Hewitt,  195  U.  8.  309,  4B  L.  ed.  214,  25 
Sup.  CL  Rep.  36. 

Tbe  atatut^  of  limitations  is  applicable. 

Pamam  *.  Brooks,  9  Pick.  212;  Dodge 
-*.  Essex  Ins.  Co.  12  Gray,  65 ;  Ela  r.  Ela, 
15S  Mass.  64,  32  N.  E.  957;  Wells  r.  Child, 
li  Allen,  333 ;  Currier  t.  Studley,  169  Mass. 
n,  33  N.  E.  70B;  Harlow  t.  Dehon,  111 
UasB.  19S;  Johnson  t.  Ames,  11  Pick.  173; 
^7  T.  F(«g.  192  Mass.  643,  7S  N.  K.  649; 
Wood  T.  Carpenter,  101  U.  8.  136,  25  L.  ed. 
907;  Storgia  T.  Preston,  134  Mass.  372; 
Walker  v.  Soule,  138  Mass.  S70;  CoIQiig  t. 
Dodge,  169  Uass.  459,  48  N.  E.  840. 

The  Lewiaohn  decree  is  entitled  it)  Massa* 
^huetta  to  the  same  force  and  effect  whicli 
it  bas  by  the  law  and  usages  of  the  state 
«f  K«r  York. 

Mills  T.  Duryee,  7  Crancb,  4S1,  9  L.  ed. 
411;  M^lmc^le  T.  Cohen,  13  Pet.  312,  10 
L.  ed.  177;  Crapo  t.  Kelly,  16  WalL  610, 
11  L.  ed.  430;  Embry  t.  Palmer,  107  U.  8. 
4»  LBA<NA)  .  « 


3,  27  L.  ed.  346,  2  Sup.  Ct.  Rep.  26;  Met- 
calE  y.  Watertown,  153  U.  S.  671,  38  L.  ed. 
861,  14  Sup.  Ct  Bep.  94T;  National  Found- 
ry &  Pipe  Works  v.  Oconto  Water  Supply 
Co.  183  U.  8.  216,  46  L.  ed.  157,  22  Sup. 
Ct.  Rep.  Ill;  Hancock  Nat.  Bknk  v.  Far- 
num,  176  U.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct.  Bep.  606;  Dupassenr  v.  Roohereau,  21 
Wall.  130,  22  L.  ed.  688;  Pittsburgh,  C.  C. 

6  St.  L.  R,  Co,  T.  Long  Island  Loan  k  T. 
Co.  172  U.  8.  403,  43  L.  ed.  628,  19  Sup. 
Ct.  Rep.  238;  Crescent  City  L.  8.  L.  &  S.  U. 
Co.  V.  Butchers'  Union  S.  H.  t  L.  S.  L. 
Co.  120  U.  8.  141,  30  L.  ed.  614,  7  Sup. 
Ct  Bep.  472;  Steinbach  v.  Belief  F.  los. 
Co.  77  N.  Y.  498,  33  Am.  Rep.  655;  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transalanttca 
EspanolB,  134  N.  Y.  461,  30  Am.  St.  Bep. 
685,  31  N.  E.  987. 

Lewisohn  was  the  trustee,  agent,  and 
representative  of  Bigelow  in  the  trans- 
action complained  of. 

King  T.  Barnes,  109  N.  Y.  267,  16  N.  E. 
332;  Wilcox  v.  Pratt,  125  N.  Y.  688,  25 
N.  E.  1091;  Getty  t.  Devlin,  64  N.  Y.  403, 

7  Mor.  Min.  Rep.  29,  TO  N.  Y.  604,  7  Mor. 
Min.  Rep.  119;  Castle  t.  Noyea,  14  N.  Y. 
329;  Tyng  t.  Clarke,  9  Hun,  209;  Carter 
V.  Bowe,  41  Hun,  616;  Re  Straut,  126  N.  Y. 
201,  27  N.  E.  269;  Bracken  t.  Atlantic 
Trust  Co.  30  App.  Dir.  67,  56  N.  Y.  Supp. 
506,  42  App.  Div.  621,  60  N.  Y.  Supp.  1099, 
167  N.  Y.  610,  82  Am.  St.  Rep.  731,  60 
N.  E.  772;  Kelly  v.  42nd  Street,  M.  &  St. 
N.  Ave.  R.  Co.  37  App.  Div.  600,  66  N.  Y. 
Supp.  1096;  Eerrison  v.  Stewart,  93  U.  8. 
166,  23  L.  ed.  843;  Re  O'Hara,  96  N.  Y. 
403,  47  Am.  Rep.  63;  Featherston  v.  New- 
burgh  k  0.  Turnp.  Road,  71  Hun,  109,  24 
N.  Y.  Supp.  603;  Lawrence  v.  Schaefer,  19 
Misc.  239,  42  N.  Y.  Supp.  092,  affirmed  in 
20  App.  Div.  80,  46  N.  Y.  Supp.  719, 

Bigelow  Is  bound  I^  hi*  participation  in 
the  Lewisohn  suit. 

Garleton  v.  Lombard,  A  ft  Co.  149  N.  T. 
137,  43  N.  E.  422;  Van  Eroughnet  v.  Den- 
nie,  88  Hun,  170,  22  N.  Y.  Supp.  823; 
Woodhouse  v.  Duncan,  106  N.  Y.  627,  13 
N.  E.  334;  Demarest  v.  Darg,  32  N.  Y. 
281;  Leavitt  v.  Wolcott,  96  N.  Y.  212; 
Oceanic  Steam  Nav,  Co.  v.  Campania  Trans- 
atlantiea  Espanola.  144  N.  Y.  663,  39  N.  E. 
360;  Port  Jervis  v.  First  Nat.  Bank,  96 
N.  Y.  660;  Heiser  v.  Hatch,  86  N.  Y.  614; 
Kelly  V.  42nd  Street,  M.  St,  St.  N.  Ave. 
R.  Co.  37  App.  Div.  600,  66  N.  Y.  Supp. 
1096;  Prescott  v.  Le  Conte,  83  App.  Div. 
482,  82  N.  Y.  Supp.  411,  affirmed  in  178 
N.  Y.  Q85,  TO  N.  E.  1108;  Bush  v.  Enca, 
2  Hun,  676;  Fake  v.  Smith,  2  Abb.  App. 
Dec,  76;  Eonitzsky  v.  Meyer,  49  N.  Y.  571; 
Stedman  v.  Patchln,  34  Barb.  218;  Henck 
V.  Barnes,  84  Hnn,  646,  32  N.  Y.  Supp. 
8M;  Anstimlian  Enitting  Co.  v.  Qormly, 
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138  Fed.  92;  Bumford  Chemical  Works  t. 
Hygienic  Chemical  Co.  88  C.  C.  A.  419,  159 
Fed.  436;  Hauke  v.  Cooper,  48  C.  C.  A. 
144,  108  Fed.  922. 

Rngg,   J.,   delivered   the   OpiuioD   of   the 

These  are  suite  in  equity,  by  nhich  the 
plaiutlB'  seeks  to  recover  secret  profits 
made  by  the  defendant  as  one  ol  its  or^ftD- 
izera,  id  selling  to  it,  nhile  under  the  abso- 
lute control  and.  management  of  himself 
and  his  associate,  one  I«wisohn,  certain 
mining  properties  belonging  to  him  and 
Lewisohn,  The  all^ationa  of  the  bills  are 
set  out  at  length  in  18S  Mau.  315,  lOg  Am. 
St  Rep.  479,  74  N.  E.  853,  where  one  of  the 
coses  was  considered  upon  demurrer.  Alter 
the  overruling  of  the  demurrer  the  defend- 
ant answered,  and  the  coses  were  heard  be- 
fore >  single  justice  who  entered  decrees  in 
favor  of  the  plaintiff  in  both  coses,  and 
filed  a  report  of  the  facts  found  by  him. 
Except  as  to  matters  immaterial  so  far  as 
the  questions  of  low  are  involved,  he  found 
that  the  allegations  were  sustained.  Brief- 
ly recapitulated,  the  facte  appearing  in  the 
report  upon  which  the  plaintiff  rests  its 
claim  are  that  in  April,  18B5,  the  defend- 
ant and  Lewisohn  formed  a  device  to  secure 
the  control  of  the  stock  (the  par  value  of 
which  was  $600,000)  of  the  Old  Dominion 
Copper  Company  of  Baltimore  City,  called 
the  "Baltimore  company,"  and  the  title  to 
certain  other  neighboring  mining  properties, 
called  the  outside  properties,  and  to  cause 
these  properties  and  the  real  estate  of  the 
Baltimore  company  to  be  transferred  to  a 
new  corporation  (which  they  should  procure 
to  be  organised  with  a  much  larger  copi- 
tal),  for  an  increased  price.  Options  were 
secured  upon  these  properties,  and  the  price 
agreed  to  be  paid  by  the  defendant  and 
Lewisohn  to  the  owners  was  $'.000,000,  di- 
vided in  the  proportion  of  ^^ooo  ^y  '■'" 
defendant,  and  *'^f  -  -  ■  - 
outside  properties  wt 
ties  as  of  little  oi 
thrown  in  as  a  makeweight  in  the  purchase 
of  the  stock  of  the  Baltimore  company. 
The  single  justice,  while  finding  that  they 
could  not  be  said  to  be  of  no  value,  w^a 
satisfied  that  their  volue  did  not  exceed 
$60,000.  No  examination  to  ascertain  their 
value  was  made  by  the  defendant  or  Lew- 
isohn, or  by  anyone  in  behalf  of  the  plain- 
tiff- For  the  purpooa  of  providing  himself 
with  funds  to  meet  in  part  his  financial  ob- 
ligations for  the  purchase  of  the  properties, 
the  defendant,  before  taking  up  the  options, 
organized  an  underwriting  syndicate  and 
another  syndicate  called  the  "Old  Dominion 
Syndicate."  It  is  not  necessary  to  state  the 
details  of  these  arrangements,  further  than 
to  L.RA.(N.S.) 


D  by  Lewisohn.     The 
e  r^arded  by  all  pat- 
value,   and 


to  say  that  it  is  fonnd  as  a  fact  that  the  de- 
fendant did  not  deal  fairly  with  the  mem- 
bers of  the  syndicate  in  the  division  of  his 
profits,  and  did  not  discloee  to  the  great 
majority  of  them  the  fact  of  the  secret 
profit.  The  obligation  of  purchase  was  as- 
sumed wholly  by  the  defendant  and  Lew- 
isohn, and  the  device  for  the  organization 
of  the  new  corporation  was  entirely  theirs. 
Although,  as  first  conceived,  it  was  the 
avowed  intention  of  the  defendant  and  Lew- 
isohn (which  the  defendant  expressed  to 
various  members  of  the  syndicate)  to  form 
a  new  corporation  with  a  capital  stock  of 
$2,500,000,  which  should  take  the  property 
of  the  Baltimore  company  and  the  outside 
properties  for  $2,000,000  of  its  capital  stock, 
and  procure  a  working  capita!  of  $500,000 
by  the  sale  of  the  rest  of  the  capital  stock 
to  the  public  for  cash  at  par,  they  proceeded 
to  organize  the  plaintiff  corporation  under 
the  laws  of  New  Jersey,  with  a  capital 
stock  of  $3,750,000,  divided  into  160,000 
shares  of  tlie  par  value  of  £26  each.  But  it 
was  the  intention  of  the  defendant  and 
Lewisohn  (as  found  by  the  single  justice) 
that  "20,000  shares  of  the  capital  stock  of 
the  plaintiff  should  be  issued  to  new  sub- 
scribers at  par;  and  this  was  done  in  the 
summer  and  fall  of  1B95."  This  organiza- 
tion was  conducted  and  controlled  wholly 
by  the  defendant  and  Lewisohn,  through 
themselves  and  their  agents  and  represent- 
atives. Without  providing  the  plaintiff 
with  an  independent  board  of  officers  or 
representatives,  they,  as  the  responsible  and 
only  managers  of  the  plaintiff,  acting  in  its 
name,  contracted  with  themselves  as  mine 
owners  to  sell  to  it  the  real  estate  of  the 
Baltimore  company,  for  $2,500,000  of  the 
capital  stock  of  the  plaintiff,  and  the  out- 
side properties,  of  trifling  value  at  beot,  for 
$760,000  of  such  capital  stock,  and  to  sell 
to  the  general  public  for  working  capital 
the  remaining  $600,000  of  capital  stock  of 
the  plaintiff  at  par,  without  disclosing  that 
they  had  sold  property  costing  them  only 
$1,000,000  for  three  and  a  quarter  times  its- 

The  first  meeting  of  the  stockholders  was- 
held  on  July  7,  1895,  at  which  81,000— the 
lowest  amount  of  capital  with  wliicb  a  cor- 
poration organized  under  the  laws  of  Kew 
Jersey  could  begin  business — was  paid  in 
by  Lewisohn.  This  money,  although  depos- 
ited to  the  credit  of  the  plaintiff  company 
upon  its  organization,  was  afterwards  re- 
turned by  it  to  Lewisohn  in  an  accounting 
with  him.  A  meeting  of  the  directors  was- 
held  in  New  York  on  July  11,  1895,  at. 
which  the  defendant  became  a  director  and 
the  president  of  the  plaintiff,  and  Lewisohn 
a  director.  Votes  were  passed  to  increase- 
the  capital  stock,   and  two  separate  Toto* 
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for  the  purchase  of  the  mining  properties 
tor  the  priees  in  stock  before  indicated. 
The  stock,  the  market  value  of  which  was 
full;  u  great  aa  its  par  value,  was  issued  to 
the  defendant  and  Lewisohn  and  one  Du- 
EULresq,  their  nominee,  b;  votes  of  Septem- 
ber IS,  tS95,  OD  that  or  the  foHowiog  day. 
At  the  Eame  time  a  certificate  for  the  re- 
msining  20,000  shsrea  of  stock  of  the  par 
islue  of  (500,000  was  made  out  in  the  name 
of  'Thomas  Nelson,  treasurer,"  but  this 
stock  is  found  to  have  belonged  to  the  cor- 
pontion,  and  Nelson  had  no  right  to  act 
rapecting  it,  as  it  was  taken  up  by  direct 
ni)«eriptioiis  of  the  public.  The  conveyances 
of  the  mines  bj  the  Baltimore  company, 
lod  of  the  outside  properties  by  Lewisohn, 
acre  not  made  until  December,  IS96,  or 
Jaimary,  18Q6.  The  intrinsic  value  of  the 
property  conveyed  by  the  Baltimore  com- 
paoy  is  found  to  have  been  not  more  than 
tl.OOO, 000,  although  its  market  value,  large- 
ly dne  to  the  skilful  manipulation  of  the 
defendant  and  Lewisohn,  and  "the  ingenious 
nunner  in  which  they  created  a  desire  on 
the  put  of  men  interested  in  mines  as  in- 
restors  or  speculators,  to  be  allowed  to  join 
in  the  transaction  they  were  carrying  out," 
TM  wmetbing  less  than  (2,000,000.  The 
report  proc^ds : 

"Bat  taking  the  most  favorable  view  of 
the  iituation  possible  for  the  defendant,  ha 
and  Lewisohn  did,  by  reason  of  their  failure 
to  discloee  the  real  facts  as  aforesaid,  make 
cut  of  their  sale  to  the  plaintiff  company  a 
Mccet  profit  of  60,000  shares  of  its  capital 
>taek,  of  which  the  defendant's  portion  was 
S7.350  shares,  and  Lewisobn's  portion  was 
HMO  shares.  If  he  had  fully  disclosed  the 
facts  to  the  plaintiff  company,  and  secured 
for  it  independent  advice,  ft  would  not  have 
liven  to  him  thie  secret  profit.  .  .  .  Lew- 
ixAn  and  be  were  acting  iu  the  formation 
and  execution  of  the  scheme  together  and  in 
NDcert.  Each  of  them  was  doing  his  part 
to  carry  out  a  joint  scheme  which  was  in- 
traded  to  inure  to  the  advantage  of  both. 
The  control  exercised  by  them  over  the 
pUlntiff  company  was  a  joint  control,  and 
'u  exercised  by  them  for  the  benefit  of 
botL  A  proper  disclosure  of  the  real  facts 
t?  either  would  have  frustrated  the  schemes 
«I  both.  They  both  acted  together  in  pur- 
■BUKs  of  a  common  design,  and  for  the 
profit  of  both."  "During  all  these  trans- 
ution*  the  full  control  of  the  plaintiff 
Mnpaoy  was  in  the  hands  of  and  was  exer- 
(Mfd  by  the  defendant  and  Lewisohn,  who 
*>re  its  promoters,  and  who  themselves  de- 
ttnnined  upon  and  dictated,  under  the  ad- 
vice of  their  counsel,  everything  that  was 
^one  Yij  the  plaintiff  company  or  in  its  be- 
l>tlf.  It  had  no  directors,  representatives, 
or  idvisers  other  than  themselves  or  their 
«  L.ILA.(N.8.) 


agents,  and  they  did  not  disclose  to  it  any 
of  the  facts  which  have  been  stated.  This 
continued  to  be  the  cose  until  April,  1902. 
.  .  .  The  result  of  his  and  Lewisobn's 
transactions  with  the  plaintiff  company  was 
that,  for  the  (1,000,000  of  their  own  and 
their  associates'  money  which  they  invested, 
they  received,  subject  to  the  payment  of 
l^itimate  expenses  of  not  over  (20,000, 
stock  to  the  par  value  of  (3,250,000  and  of 
the  actual  value  of  at  least  that  amount; 
that  is,  at  the  rate  of  more  than  three  dol- 
lars for  one.  He  gave  to  the  members  of 
his  syndicate  two  dollars  for  one,  either 
wholly  in  stock,  or  half  in  cash  and  half  Id 
stock,  as  they  elected.  With  a  few  indi- 
vidual exceptions  he  did  not  disclose  the 
facts  to  them.  The  very  great  majority  of 
the  members  of  his  syndicate  did  not  become 
aware  of  the  details  of  what  he  and  Lew- 
isohn had  done." 

The  capital  stock  issued  to  defendant  and 
Lewisohn  was  stamped  "issued  for  prop- 
erty purchased."  The  law  of  New  Jersey 
required  that  such  stock  be  issued  only  "to 
the  amount  of  the  value"  of  the  property 
so  purchased.  Pub.  Laws  of  New  Jersey, 
1S80,  p.  414,  S  4;  1893,  p.  444,  §  Z.  The 
vot«  of  July  11,  1805,  to  purchase  the  min- 
ing properties,  was  in  fact  passed  by  a  ma- 
jority only  of  the  board  of  directors,  for 
three  do  not  appear  to  have  been  present 
at  that  time.  At  the  directors'  meeting  of 
September  18,  189G,  when  the  votes  to  issue 
(30,0000  full-paid  shares  to  defendant 
and  Lewisohn,  and  100,000  like  shares  to 
their  nominee,  Dumaresq,  were  passed,  sev- 
en directors  were  present,  the  five  aside 
from  Bigelow  and  Lewisohn  being  their 
tools,  and  at  the  end  of  the  record  of  that 
meeting  all  the  directors  signed  an  assent 
to  the  acts  done;  and  Bigelow  and  Lew- 
isohn, signing  for  30,000  shares  of  the  cap- 
ital stock,  Dumaresq,  signing  for  100,000 
shares  of  the  capital  stock,  and  "Thomas 
Nelson,  treasurer,"  signing  for  20,000  shares 
of  capital  stock,  being  the  whole  number  of 
shares,  signified  a  written  approval  of  the 
acts  of  that  meeting.  The  single  jusfioe 
found  that  the  20,000  ahares  were  the  prop- 
erty of  the  plaintiff,  and  that  Nelson  had  no 
right  to  attempt  to  act  as  their  holder. 

I.  The  defendant  strenuously  contends 
that  certain  facts  found  by  the  single  jus- 
tice are  not  supported  by  the  evidence- 
He  first  attacks  the  finding,  vital  to  the- 
plaintifl'a  case,  that  the  scheme  of  the  de- 
fendant and  Lewisohn,  as  framed  and  exe- 
cuted, contemplated  that  20,000  shares  of 
stock  in  the  plaintiff  corporation  should  bS' 
issued  to  new  subscribers  at  par;  and  tliat. 
the  defendant  and  Lewisohn  did  not  agreft 
to  take  all  the  stock  in  the  plaintiff  corpo- 
ration in  return  for  the  mining  properties 
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xnnveyed  to  it,  sad  ^00,000  in  cuh  for  « 
working  capital.  He  argues  t^at  tli«  evi- 
dence required  a  finding  that  Bigelow  and 
Lewisolin  agreed,  as  a  part  of  their  sclieme, 
to  talce  alt  the  capital  stock  in  return  for 
the  mines  and  $500,000  in  cash.  He  also 
asaaili  the  findings  that  the  property  con- 
veyed to  the  plaintiff  by  the  defendant  and 
Lenisohn,  for  130,000  of  its  shares  of  a 
par  Talue  of  $3,260,000,  was  worth  intrin- 
sically not  more  than  $1,000,000,  and  that 
ltd  market  value,  due  to  the  slcilful  manipu- 
lation of  the  defendant  and  Lewisobn  and 
their  ingenious  baiting  of  the  stodc  marliet, 
was  less  than  $2,000,000;  and  he  contends 
that  the  evidence  demonstrates  the  truth  to 
be  that  the  plaintifC  paid  no  more  than  it 
was  worth. 

The  evidence  was  oral,  documentary,  and 
in  depositions.  The  rule  of  practice  respect- 
ing such  a  contention  as  this  has  been  often 
^leclared.  In  an  appeal  in  equity  from  a 
final  decree,  where  all  the  testimony  is  re- 
ported, it  is  the  duty  of  the  appellate  court 
to  examine  the  evidence  and  decide  the  case 
on  its  merits,  both  as  to  the  facts  and  the 
law;  but  where  the  evidence  upon  disputed 
issues  is  partly  oral,  the  findings  of  fact  of 
»  single  justice  will  not  be  disturbed  unless 
plainly  wrong.  Jennings  v.  Vahev,  183 
Mass.  47,  97  Am.  St.  Sep.  400,  66  N.  E.  608; 
Lindaey  r.  Bird,  193  Mass.  200,  7B  N.  E. 
S63.  It  becomes  necessary,  therefore,  to  ck- 
amine  the  evidence  upon  this  point  some- 
what in  detail. 

The  offers  of  the  Baltimore  company  for 
the  sale  of  its  property  to  tile  plaintiff,  and 
of  Lewisohn  for  the  sale  of  the  outside 
f-roperties,  were  in  writing,  and  the  votes  of 
the  plaintiff  accepting  them  were  spread  up- 
on the  records  of  the  directors'  meeting  of 
July  11,  1895.  These  provided  distinctly 
for  the  issue  of  130,000  shares  of  the  plain- 
tiff's capital  stock  in  payment  f  jr  these  con- 
veyances. The  records  of  the  plaintiff  show 
no  vote  touching  the  issue  of  the  remaining 
£0,000  shares.  If,  as  claimed  by  the  de- 
fendant, it  was  then  contemplated  that  these 
shares  shoald  be  issued  to  him  and  Lew- 
isobn at  par  for  cash,  it  seems  probable  that 
a  vote  to  this  effect  would  then  have  been 
passed.  The  only  vote  respecting  the  issue 
of  these  remaining  shares  was  that  of  the 
directors  on  Sflpteml>er  18,  1895,  when,  after 
a  vote  authorizing  ttie  issue  of  a  certificate 
for  100,000  shares  to  Dximaresq  (who  was 
the  nominee  of  Bigelow  and  Lewisobn),  and 
another  for  30,000  sliares  to  Bigelow  and 
Lewisobn,  it  was  voted  that  the  treasurer 
of  the  company  l>e  "instructed  to  issue  20,- 
000  shares  ...  to  such  parties  as  have 
subscribed  for  the  same."  It  it  was  then 
understood  that  Bigetow  and  Lewisobn  bad 
agreed  to  take  all  the  shares,  including  the 
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20,000,  for  cash  at  par,  and  were  the  sub- 
scribers therefor,  no  sufficient  reason  ap- 
pears for  not  saying  so  in  the  vote,  instead 
of  adopting  a  phrase  suited  to  express  an 
intent  to  issue  the  shares  to  the  general 
public.  Moreover,  at  this  time,  as  shown 
by  the  only  subscription  list  of  the  plain- 
tiff, the  general  public  had  subscrilMd  gen- 
erously for  stock.  The  language  of  the  vota 
aptly  refers  to  aucfa  subscribers.  The  only 
paper  which  appears  by  the  evidence  to  have 
been  signed  by  subscriliers  for  stock  was 
dated  July  13,  1SB5,  two  months  before  the 
vote  to  issue  the  20,000  sliares  was  passed. 
The  certiAcate  for  the  20,000  shares  was 
issued  in  the  name  of  "Thomas  Nelson, 
treasurer,"  be  iKing  tiie  treasurer  of  the 
plaintiff. 

It  is  ingeniously  argued  that  in  this  mat- 
ter Nelson  was  acting  aa  the  treasurer  of 
those  who  had  become  subecritiers  to  stock, 
and  not  as  treasurer  of  the  plaintiff.  But 
he  treated  their  payments  as  if  made  to  the 
treasurer  of  tlie  plaintiff.  If  this  certifi- 
cate had  been  in  truth  issued  to  the  nomi- 
nee of  Bigelow  and  Lewisobn,  in  return  for 
their  obligation  to  pay  cash  for  its  face 
value,  naturally  it  would  have  heen  issued 
without  any  official  title  attached,  as  was 
that  to  their  nominee,  Dumaresq.  It  is  a 
significant  coincidence  that  the  form  of  oer- 
tiflcate  selected  was  the  same  which.  In 
other  companies  controlled  by  the  defend- 
ant, was  used  when  stock  was  in  fact  treas- 
ury stock.  This  certificate  was  sul>dividad 
in  the  autumn  of  1896,  and  19,660  shares 
were  issued  to  various  subscribers,  who 
paid  for  them  directly  to  the  plaintiff,  and 
not  to  Bigelow  or  Lewisobn.  Tlie  remain- 
ing 360  shares,  although  subscribed  for, 
were  not  taken  by  subscribers.  They  were 
not  taken  or  paid  for  by  Bigelow  or  Lew- 
isobn, Init  about  two  years  later  were  sold 
by  direction  of  Nelson,  who  was  still  the 
treasurer  of  the  plaintiff,  through  brokers, 
and  their  face  value  credited  on  the  plain- 
tiff's books  to  treasury  stock,  and  the  excess 
above  par  for  which  they  were  sold  to  the 
interest  account.  This  sum  does  not  appear 
to  have  been  the  equivalent  of  intereat  due 
from  the  defendant,  and  which  should  have 
been  paid  if  he  originally  sulMicribed  for  the 
shares,  and  his  name  does  not  appear  in  con- 
nection with  them  On  the  plaintiff's  l>ookB. 
The  transaction  respecting  the  subdivision 
of  this  certificate  was  conducted  in  sub- 
stance on  the  footing  of  original  subscrib- 
ers, and  not  of  purchasers  from  Bigelow. 
The  names  of  those  to  whom  the  sliares  were 
issued  appear  upon  the  "cori«cted  list"  of 
the  plaintiff,  which  was  its  only  record  of 
subscription,  and  in  which  the  shares  taken 
by  each  are  described  as  "allotments."  If 
they  were  subscribers  to  the  defendant  and 
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Lewbolm  merely  for  stock  held  bf  them, 
ttien  wu  no  reaaou  why  their  nunea  ihould 
ifpev  on  the  plaintiff'B  subBcription  list. 
Notjeci  were  sent  to  these  •ubscriben  by 
the  tiekaurer  of  the  plaintiff,  and  aot  by 
Bigelow,  and  checka  were  returned  payable 
to  the  order  of  tbe  treaaurer,  and  were  de- 
poiited  directly  to  tbe  credit  of  tbe  plain- 
tiff, aJthoogh  notices  and  subscriptiona  to 
the  ayndicate  formed  by  Bigelow  to  aid  him 
io  tamiihing  the  purchase  price  were  sent 
b;  and  letumed  to  Bigeloff.  Various  writ- 
ten statemetita  of  Bigelow,  ae  for  instance 
that  th^  propesed  "to  open  the  bag  just  a 
little  to  the  public,"  and  that  the  public 
were  "starring"  for  tlie  shares,  appear  in- 
consistent with  the  theory  that  he  and  Lew- 
ifohn  were  the  subscribers  for  the  entire 
capital  stock.  These  and  other  cir< 
ttaoces  are  sufficient  to  warrant  tbe  finding 
of  the  single  justice.  Apparently  he  credit- 
ed contemporaneous  act«,  entries,  and  other 
Kritings  with  their  natural  inferences,  rath- 
tr  than  tbe  direct  oral  and  other  testimony 
l«  tbe  contrary  given  at  the  trial.  It  can- 
not be  said  that  in  this  be  was  plainly 

The  flodlng  as  to  the  valna  of  the  prop- 
er^ conveyed  by  tbe  defendant  and  Lew- 
isohn  to  the  plaintiff  is  also  supported  by 
testimony  and  cannot  be  disturbed.  The 
(Tideuoe  touching  this  matter  came  from 
rarions  aources.  The  former  owners  had 
operated  tbe  mine  with  some  degree  of  suc- 
ceaa  on  s  capitalization  of  tSOO.OOO.  They 
hul  greater  experience  and  a  more  intimate 
biowledge  reepecting  it  than  anyone  else, 
■nd  they  aeemed  to  have  been  men  accus- 
tomed to  Airge  business  operations,  and  not 
nnfamiliar  with  mining.  They  do  not  ap- 
pear to  hare  been  under  any  compulsion  to 
hU.  The  price  for  which  such  owners  in 
fsct  sold  their  property  might  well  hare 
been  regarded  as  tbe  best  teat  of  its  value. 
Bat  tbe  finding  was  approximately  double 
this  aum.  Although  other  circumstances 
perhapa  might  have  supported  a  bigber  val- 
uation, there  is  no  ground  for  holding  this 
pbinly,  or  even  probably,  wrong. 

Thcae  are  the  main  facts  relied  upon  by 
the  plaintiff.  Other  findings  are  contro- 
rerted  by  the  defendant.  Without  discusa- 
ing  them  in  detail,  it  is  enough  to  say  that 
a  careful  examination  of  tbe  voluminous 
record  discloeea  no  reason  for  doubting 
their  eorrectoeas. 

t.  At  tbe  threshold  lies  the  question  aa  to 
■hat  law  determines  tbe  character  of  theae 
traRsaetiona  and  the  liability  of  the  defend- 
int  therefor.  The  votes  to  purchase  the 
nvl  estate  of  the  Baltimore  company  and 
the  oataide  properties  were  passed  at  a 
meeting  of  the  plaintiCTs  board  of  directors 
held  in  New  York,  but  they  were  not  New 
«  UB.A.(N.8.) 


York  contracts  in  the  sense  that  they  ate 
to  be  governed  necesaarily  by  the  law  of 
New  York.  As  found  by  the  single  justice: 
"It  was  tbe  intention  of  the  parties  that 
these  agreements  should  be  carried  out  and 
consummated  by  tbe  delivery  of  tbe  deeda 
and  the  issue  of  certificates  of  stock  in 
Massachusetts,  where  it  was  intended  that 
the  offices  of  the  company  should  be,  and 
where  they  were  established,  in  Boston,  and 
where,  in  fact,  they  were  so  carried  out 
It'waa  intended  that  tbe  business  of  the 
company,  outride  the  actual  mining  and 
smelting  operations,  which  were  to  be  con- 
ducted in  Arizona,  should  be  carried  on  in 
Massachusetts ;  and  this  was  done."  Where 
a  contract  is  made  with  a  purpose  by  tbe 
parties  to  it,  that  it  shall  be  performed  in 
a  particular ' place,  its  validity  and  inter- 
pretation are  to  be  determined  by  tbe  law 
of  the  place  where  it  is  to  he  performed. 
It  ia  made  with  a  view  to  that  law.  Prit- 
chard  V.  Norton,  106  U.  8.  124,  27  L.  ed. 
104,  1  Sup.  Ct.  Rep.  J02;  Hall  v.  Cordoll, 
142  U.  a.  lie,  36  L.  ed.  DG6.  12  Sup.  Ct. 
Rep.  154;  Andrews  v.  Fond,  IS  Pet.  Sfi,  10 
L.  ed.  el;  Hamlyn  v.  Taliaker  Distillery 
[1894]  A.  C.  202,  6  ReporU,  18B,  Tl  L.  T. 
N.  S.  1,  66  J.  P.  S40;  American  Malting 
Co.  V.  Souther  Brewing  Co.  194  Mas*.  6», 
SO  N.  B.  626.  Tbe  ruling  of  the  single  jus- 
tice that  tbe  transaction  Is  to  be  deter- 
mined according  to  the  law  of  this  common- 
wealth  appears  to  have  been  right. 

But,  however  that  may  be,  the  single  jua- 
tioe  haa  found  as  a  fact  that  the  law  of  New 
York  applicable  to  the  case  is  tbe  same  as 
that  of  Massachusetts.  The  only  evidence 
as  to  the  New  York  law  before  the  single 
justice  was  tbe  following  cases,  decided  by 
the  courts  of  that  state:  Blum  v.  Whitney, 
185  N.  Y.  232,  7T  N.  E.  1160;  Seymour  v. 
Spring  Forest  Cemeterr  Asao.  144  N.  Y. 
333,  26  L.R.A.  850,  30  N.  E.  S66;  Barr  t. 
New  York,  L.  E.  t  W.  R.  Co.  125  N.  Y. 
263,  26  N.  B.  146;  BrewsUr  t.  Hatch,  122 
N.  Y.  349,  IB  Am.  St.  Rep.  408,  26  N.  B. 
505;  Getty  V.  Devlin,  64  N.  Y.  403,  7  Mor. 
Min.  Rep.  29;  Campbell  v.  Cypress  Hilla 
Cemetery,  41  N.  Y.  34;  Colton  Improv.  Co. 
V.  Richter,  26  Misc.  26,  S6  N.  Y.  Bupp.  460. 
And  there  were  also  admitted  de  bene  Old 
Dominion  Copper  Min.  k  Smelting  Co.  v. 
Lewisohn,  TB  C.  C.  A.  534,  14B  Fed.  1020, 
s.  c.  (C.  C.)  136  Fed.  916,  and  McCracken 
T.  Robison,  6  C.  C.  A.  400.  14  U.  S.  App. 
802,  67  Fed.  376,  decided  in  the' United 
States  circuit  court  for  tbe  district  of  New 
York.  Tbe  defendant's  attack  upon  this 
finding  stands  upon  a  somewhat  different 
basis  from  that  upon  the  other  findings  of 
fact,  because  this  rests  wholly  upon  docu- 
mentary evidence,  and  the  appellate  court 
stands    precisely    aa    did   the   justice   who 
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heard  the  cane,  in  respect  of  opportunitieB 
to  weigh  evidence  and  draw  iafereaceB  from 
it.  The  trial  court  ha«  not  here  the  ad- 
vantage of  seeing  the  witneasea  and  judg- 
ing of  their  credibility  by  peraonal  observa- 
tion.  Hence  no  special  presumption  exists 
in  favor  of  his  finding.  Harvey-Watts  Co. 
V.  Worcester  Umbrella  Co.  193  Mass.  13S, 
7S  N.  E.  S86.  But  the  deciiion  must  be 
made  upon  the  evidence  which  was  before 
the  single  justice.  The  cases  in  the  Federal 
courts  are  not  evidence  as  to  the  law  of 
Kew  York,  for  the  resAon  that,  this  being 
a  question  of  general  law,  tlie  Federal 
courts  declare  tTie  law  upon  their  own  views, 
and  are  not  bound  by  decisions  of  state 
courts.  Olcott  T.  Fond  Du  Lac  County, 
16  Wall.  678,  68S,  21  L.  ed.  362,  3S6;  Bur- 
gess V.  Seligman,  107  U.  S.  20,  33,  34,  27 
L.  ed.  369,  366,  2  Sup.  Ct.  Rep.  10;  Pleasant 
Twp.  V.  ..Etna  L.  Ins.  Co.  138  U.  S.  87,  73, 
34  L.  ed.  664,  867,  11  Sup.  Ct.  Rep.  215. 
Moreover,  the  Federal  cases  cited  do  not 
purport  to  declare  what  is  the  law  of  New 
York.  While  none  of  the  decisions  of  the 
New  York  courts  is  based  upon  facts  pre- 
cisely like  those  in  the  case  at  bar,  Brew- 
ster V.  Hatch,  122  N.  Y.  349,  19  Am.  St. 
Rep.  498,  2G  N.  E.  G05,  and  Campbell  v. 
Cypress  Hills  Cemetery,  41  K.  Y.  34,  are  so 
nearly  akin  in  essential  features,  and  the 
statement  of  legal  principles  in  each  Is 
such,  as  to  lead  to  the  conclusion  that  the 
finding   of   the   single   justice  was   correct. 

Blum  V.  Whitney,  185  N.  Y.  232,  77  N.  E. 
1160,  is  relied  upon  by  the  defendant  as  an- 
nouncing a  different  doctrine;  but  it  does 
not  BO  appear  to  us.  Beveral  corporations 
and  their  officers  there  joined  in  a  written 
contract  for  the  formation  of  a  new  corpo- 
ration with  a  fixed  capitalization,  and  for 
the  transfer  of  their  several  properties  to  it 
for  adefinite  amount  of  its  stock.  The  maxi- 
mum amount  that  might  be  paid  for  the 
capital  stock  of  a  certain  other  coruoration 
was  fixed  by  implication  in  the  agreement. 
All  the  persons  contemplated,  and  none  oth- 
ers, became  members  of  the  new  corpora- 
tion.  These  were  treated  by  the  court  as 
together  constituting  the  organizers  of  the 
oorporation.  The  fact  that  the  maximum 
prioe  permitted  by  the  agreement  was  in 
fact  paid  for  the  capital  stock  of  the  other 
corporation,  and  that  a  great  profit  was 
obtained  by  some  of  the  organizes,  was 
regarded  not  as  a  fraud  upon  the  corpora- 
tion, hut  upon  the  associates  in  the  organ- 
ization. It  was  held  not  to  be  a  case  for 
the  application  of  the  law  governing  pro- 
moters. This  case  cannot  be  considered  as 
stating  a  rule  in  conflict  with  the  finding 
of  the  single  justice. 

In  its  practical  results  it  is  not  of  much 
consequence  whether  the  law  of  the  situs, 
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either  of  Massachusetts  or  New  York,  or  of 
the  forum,  governs,  for  upon  this  record 
and  the  findings  before  us  the  taw  of  this 
commonwealth  controls  the  rights  and  ob- 
ligations of  the  parties. 

3.  The  next  inquiry  is  as  to  the  liability 
of  the  defendant.  The  plaintiff  seeks  to  es- 
tablish this  on  the  ground  that  the  defend- 
ant and  Lewisohn  framed  a  scheme  which 
was  an  entirety,  and  wliich  as  a  whole 
comprised  the  organization  and  continued 
management  of  the  plaintiff  by  themselves, 
their  agents,  and  representatives,  until  the 
completion  of  the  project.  This  sclieme  was 
the  capitalization  of  the  plaintiff  for  $3,- 
760,000;  the  sale  to  it  of  their  property, 
costing  and  intrinsically  worth  $1,000,000, 
but  having  in  the  market  a  value  not  over 
$2,000,000,  for  83,250,000;  the  sale  to  the 
general  public  at  par  for  cash,  of  the  re- 
maining $600,000  of  stock;  and  all  this 
without  providing  the  plaintiff  with  any 
independent  board  of  officers  or  advisors 
to  pass  upon  the  wisdom  of  the  purchase, 
and  without  disclosing  the  substance  of  the 
transaction  and  their  extraordinary  profit 
to  the  purchasers  of  its  stock  for  cash  at 
par.  This  scheme  was  an  entity,  one  part 
of.  it  was  just  as  essential  as  any  other 
part,  and  one  part  was  the  procurement  of 
$500,000  in  cash  from  the  unenlighUned 
public,  as  «  working  capital  for  the  new 
company. 

It  has  been  decided,  apparently  by  a 
unanimous  court,  that  such  a  transaction 
creates  a  liability  on  the  part  of  the  de- 
fendant to  account  for  his  proQts  to  the 
plaintiff  in  this  proceeding,  ^yward  v. 
Leeson,  176  Mass.  310,  49  L.Rjl.  726,  57 
N.  E.  S56.  One  of  the  present  suits  was 
before  the  court  as  reported  in  188  Mass. 
315,  103  Am.  St.  Rep.  479,  74  N.  E.  653, 
and  after  an  elaborate  review  of  the  au- 
thorities and  examination  of  the  grounds 
for  judgment,  it  was  held  that  the  defend- 
ant was  liable,  notwithstanding  the  oppos- 
ing decision  on  the  precise  point  by  the 
United  States  circuit  court  in  Old  Etomin- 
ion  Copper  Min.  Co,  v.  Lewisohn,  136  Fed. 
915.  Since  the  decision  reported  in  188 
Mass.  31G,  the  above-entitled  case  against 
I«wisohn  has  been  considered  by  the  United 
States  cireuit  court  of  appeals  {79  C.  "G.  A. 
534,  14B  Fed.  1020)  and  by  the  supreme 
Court  of  the  United  States  (210  U.  S.  208, 
52  L.  ed.  1026,  26  Sup.  Ct.  Rep.  634)  and 
without  dissent  a  conclusion  has  been 
reached  contrary  to  that  of  this  court.  Th« 
deference  due  to  a  decision  by  the  highest 
court  in  the  land,  and  the  intrinsic  import- 
ance of  the  question  at  issue,  require  k 
reconsideration  of  our  own  cases,  a  re-ex- 
amination of  the  authorities,  and  a  careful 
consideration   of  the  principles  Involved. 
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The  pUintiff  »e«lcs  to  recover  &  secret 
proflt  nuule  fay  the  promoters  in  the  sale  of 
their  own  propert7  to  the  corporation,  bas- 
ing its  clAim  OQ  the  general  and  well-recog- 
niied  proposition  that  a  promoter  cannot 
take  lawfully  a  secret  protit,  and  will  be 
held  to  account  for  it  if  be  doesA  Funda- 
mentally the  action  is  to  recover  jirolita  ob- 
tained by  a  breacEi  of  trust.  There  is-  a 
distinct  finding  hj  the  single  justice  that 
tbe  defendant  and  Lewisobn  were  the  pro- 
moters of  the  plaintiO'.  This  finding  is 
amply  justified  by  the  evidence.  In  tlieir 
btains  it  was  conceived,  by  their  direction 
the  formalities  of  its  incorporation  were 
tarried  out,  their  resources  provided  its 
mines,  their  influence  and  reputation  with 
Ihose  desiring  to  invest  in  mines  procured 
ita  working  cash  capital.  The  word  "pro- 
moter" has  no  precise  and  inflexible  mean- 
ing in  this  country.  In  England  it  is  de- 
fined by  sUtute.  SUt.  7  ft  8,  Vict.  chap. 
110,  g  3.  Bee  ahio  Stat.  3D  k  31  Vict.  chap. 
131,  g  38.  But  even  there  the  duties  of  pro- 
moters as  fiduciaries  to  the  company  are 
matters  of  common- law  ct^nizance.  Er- 
Unger  v.  New  Sombrero  Phosphate  Co.  L.  R. 
3  App.  Cae.  1218,  1269,  3D  L.  T.  N.  S.  26B, 
27  Week.  Rep.  65,  B  Eng.  Rul.  Cas.  777. 
In  a  comprehensive  sense,  "promoter"  in- 
clndee  those  who  undertake  to  form  a  corpo- 
ration and  to  procure  for  it  the  rights,  in^ 
atromeatalities,  and  capital  by  which  it  is 
to  carry  out  the  purposes  set  forth  in  its 
cliarter,  and  to  establish  it  as  fully  able 
to  do  its  business.  Iheir  work  may  begin 
long  before  the  organization  of  the  corpo- 
ration, in  seeking  the  opening  tor  a  venture 
and  projecting  a  plan  for  its  development, 
and  it  may  continue  after  the  incorporation 
by  attracting  the  investment  of  capital  in 
its  securities,  and  providing  it  with  the  com 

iParker  v.  Nickerson,  112  Mass.  196, 
196;  Porker  t.  Nickerson,  1S7  Mass.  487, 
W;  Bognall  v.  Carlton,  L.  R.  6  Ch.  Div. 
371,  47  L.  J.  Ch.  N.  S.  30,  37  L.  T.  N.  S. 
481,  2S  Week.  Sep.  243;  Emma  Silver  Min. 
Co.  V.  Grant,  L.  R.  1 1  Ch.  Uiv.  918.  930.  40  L. 
T.  S.  S.  804;  Nant-y-glo  4  B.  Ironworks  Co. 
V.  Grave,  L.  R.  12  Ch.  Div.  738,  38  L.  T.  N. 
S.  345,  26  Week.  Rep.  504;  Lydney  ft  W. 
Iron  Ore  Co.  v.  Bird,  L.  R.  33  Ch.  Div.  85, 
109,  55  L.  J.  Ch.  N.  S.  876,  65  L.  T.  N.  8. 
»8,  34  Week.  Rep.  749;  Whaley  Bridge 
Calico  Printing  Co.  v.  Green,  L.  H.  6  Q.  B. 
Div.  109,  49  L.  J.  Q.  B.  N.  S.  326,  41  L  T.  N. 
S.  674,  28  Week.  Rep.  3S1;  Chandler  v. 
Bacon  {C.  C.)  30  Fed.  638;  Yale  Gas  Stove 
Co.  T,  Wilcox,  64  Conn.  101,  119,  120,  25 
LRA.  90,  42  Am.  St.  Bep.  159.  29  Atl.  303; 
Hinkley  v.  Sac  Oil  ft  Pipe  Line  Co.  132 
lows,  398,  402,  403,  119  Am.  St.  Rep.  664, 

107  N.  W.  B2»;  Fred  Macey  Co.  v.  Macev, 
143  Mieh.   138,   152,   5  L.R.A.(N.S.)    1036, 

108  N.  W.  722;  Zinc  Carbonate  Co.  v.  First 
Sat.  Bank,  103  WU.  125,  74  Am.  St.  Rep. 
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mercial  breath  of  life.  It  Es  now  estab- 
lished without  exception  that  a  promoter 
stands  in  a  fiduciary  relation  to  the  corpo- 
ration in  which  he  is  interested,  and  that 
he  is  charged  with  all  the  duties  of  good 
faith  which  attach  to  other  trusts.  In  this 
respect  he  is  held  to  the  high  standards 
wliich  bind  directors  and  other  persons  oc- 
cupying fiduciary  relations.* 

That  the  promoter  stands  in  the  relation 
of  a  fiduciary  to  the  corporation  wliich  he 
organizes  seems  to  be  conceded  in  Old  Do- 
minion Copper  Min.  ft  Smelting  Co.  v. 
Lewisohn,  210  U.  S.  SOS,  62  L.  ed.  1025, 
28  Sup.  Ct.  Rep.  634.  The  questions  to  be 
answered  are  whether  tliis  rule  is  applic- 
able, and,  if  it  is,  whether  the  plaintiff  is 
in  a  position  to  assert  its  claim. 

Notwithstanding  this  fiduciary  relation, 
the  promoter  may  sell  property  to  the  com- 
pany which  he  is  promoting.  But  in  order 
that  the  contract  may  be  absolutely  bind- 
ing, he  must  pursue  one  of  four  courses: 

(a)  He  may  provide  an  independent  board 
of  officers  in  no  respect  directly  or  indi- 
rectly under  bis  control,  and  moke  full  dis- 
closure  to  the   corporation   through   them. 

(b)  He  may  make  a  full  disclosure  of  all 
material  fB,cts  to  each  original  subscriber 
of  shares  in  the  corporation,  (c)  He  may 
procure  a  ratification  of  tlie  contract  after 
disclosing  its  circumstances,  by  vote  of  the 
stockholders  of  the  completely  established 
corporation,  (d)  He  may  be  himself  the 
real  subscriber  of  all  the  shares  of  the 
capital  stock  contemplated  as  a  part  of 
the  promotion  scheme.  The  defendant  does 
not  contend  upon  this  report  that  either  of 
the  first  two  courses  was  followed.  He 
does  rest  his  claim  chieQy  upon  the  third 
and  fourth  courses.  As  applied  to  the  facts 
of  this  case  these  two  coma  to  the  same 

845,  78  N.  W.  229;  Pietsch  v.  Milbrath,  123 
Wis.  647,  6S  L.Rj^.  945,  107  Am.  St.  Rep. 
1U17,  101  N.  W.  388,  102  N.  W.  342;  Cox 
V.  National  Coal  ft  Oil  Invest.  Co.  61  W.  Va. 
291,  305,  se  S.  E.  494. 

■  Dickerman  v.  Northern  Trust  Co.  178  U. 
S.  202,  44  L.  ed.  434,  20  Sup.  Ct.  Kep.  311; 
Yeiser  v.  United  States  Board  ft  Paper  Co. 
62  L.R.A.  724,  46  C.  C.  A.  567,  107  Fed. 
340;  Chaffee  v.  Berkley,  141  Iowa,  344,  118 
N.  W,  267;  Getty  v.  Devlin,  64  N.  Y.  403, 
7  Mor.  Min.  Rep.  20,  s.  c.  70  N.  Y.  604,  7 
Mor.  Min.  Rep.  119;  Loudcnslager  v.  Wood- 
bury Heights  Land  Co.  58  N.  J,  Eq.  656, 
580,  43  Atl.  671;  Exter  T.  Sawyer,  148  Mo. 
302,  322,  47  8.  W.  951 ;  Johnson  v.  Sheridan 
Lumber  Co.  61  Or.  35,  B3  Pac.  470;  Camden 
Land  Co.  v.  Lewis,  101  Me.  78,  63  Atl.  623; 
Cox  V.  National  Coal  ft  Oil  Invest.  Co.  81 
W.  Va.  291,  306,  56  S.  E.  4B4;  The  Tele- 
graph V.  Loetscher,  127  Iowa,  383,  101  N, 
W.  773,  4  Ann.  Cos.  667 ;  HHyward  v.  Lee- 
son,  176  Mass.  310,  and  cases'eited  at  page 
318,  49  LJt.A.  725,  57  N.  E.  656.  [ 
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thing,  for  the  reason  th&t  on  the  flndings  of 

the  single  juatice  tbe  defendant  and  his  aa- 
Bociata  were  aubscribere  for  only  130,000 
ehares  out  of  a  total  IGO.OOO,  and  in  the 
light  moat  favorable  to  them  they  held  all 
the  shares  which  had  been  isaued  at  the 
time  of  tbe  ratification,  but  not  alt  which 
it  waa  proposed  to  issue  as  a  part  of  the 
scheme  of  promotion.  Tbe  point  to  be  de- 
termined, therefore,  is  wbetlier  tbe  promoter 
is  immune  from  liability  if  he  and  his  asso- 
ciates are  owners'  of  ait  tbe  issued  stock  at 
the  time  of  the  act  complained  of,  although 
intending  as  a  part  of  tbeir  plan  the  im- 
mediate issue  of  further  stock  to  tbe  public 
without  disclosure,  and  whether,  while  a 
substantial  portion  of  the  stock  intended  to 
be  issued  to  the  public  remains  unissued, 
a  vote  of  ratiflcation  of  the  breach  of  trust 
will  protect  him. 

A  review  of  the  authorities  seems  to  dem- 
onatrate  that  there  is  a  liability  of  the 
promoter  to  the  corporation  when  further 
original  subscribers  to  capital  stock  con- 
templated as  an  essential  part  of  the  scheme 
of  promotion  came  in  after  the  transaction 
complained  of,  even  though  that  transaction 
is  known  to  all  the  then  stockholden,  that 
is  to  eay,  to  the  promoters  and  their  repre- 
eentatives. 

Erlanger  v.  New  Sombrero  Phoaphate  Co. 
L.  R.  3  App.  Cas.  1218,  3B  L.  T.  N.  S.  2BS, 
27  Week.  Rep.  OS,  e  Eng.  Rul.  Cas.  777, 
is  one  of  the  most  important  and  thorough- 
ly considered  cases,  and,  as  it  has  been  said 
to  be  a  case  often  misunderstood  (Lord 
Davey  in  Salomon  v.  Salomon  &  Co.  [1S07] 
A.  C.  22-67,  66  L.  J.  Ch.  N.  8.  35,  76  L.  T. 
N.  S.  420,  4S  Week.  Rep.  193,  A  Manson, 
89),  it  is  well  to  consider  it  at  length.  16 
was  first  heard  by  Vice  Chancellor  Milana 
under  the  name  of  New  Sombrero  Phosphate 
Co.  v.  Erlanger,  L.  R.  8  Ch.  Div.  73,  36 
L.  T.  N.  S.  222,  40  L.  J.  Cli.  N.  S.  425,  25 
Week.  Rep.  430,  then  by  the  justices  of  ap- 
peal (L.  R.  5  Ch.  Div.  102},  and  finally  by 
the  House  of  Lords,  where  it  was  twice 
argued.  The  facts  were  these:  Erlanger 
and  his  associates,  hereafter  spoken  of  aa 
the  "syndicate,"  bought  of  the  official  liqui- 
dator of  a  broken-down  company  the  lease  of 
a  phosphate  island  for  £65,000.  The  agree- 
ment for  purchase  was  signed  on  September 
11th,  and  was  subject  to  tbe  approval  of 
the  judge,  which  was  given  on  September 
16,  1871.  By  its  terms  the  contract  was 
to  be  completed  on  November  16,  1871. 
The  syndicate  then  organized  the  New  Som- 
brero Phosphate  Company  under  Stat.  26 
&  20  Vict.  chap.  SO  {L.  R.  3  App.  Cas. 
1204).  The  articles  of  association  of  the 
new  corporation  were  signed  on  September 
'  20,  1371,  and  the  company  registered  on 
September  20th  or  2lBt  (L.  B.  6  Ch.  Div. 
40  L.R.A.(N.S.) 


76).    On  registration  the  corporation  wa» 

created  under  Stat.  26  &.  26  Vict.  chap.  80, 
§  18  of  which  provided  that  upon  r^istra- 
tion  "the  auhacribers  .  .  .  shall  there- 
upon be  a  body  corporate,  .  .  .  capable 
forthwith  of  exercising  all  the  functions  of 
an  incorporated  company."  The  signers  of 
the  articles  of  association  were  tools  of  the 
syndicate.  The  members  of  the  first  board 
of  directors  were  named  in  the  articles  of 
association.  Two  were  out  of  the  country 
and  would  not  attend  meetings;  others  were- 
an  employee  of  Erlanger,  a  retired  admiral 
of  the  English  navy,  whose  shares  necessary 
to  qualify  him  as  a  director  were  paid  for 
by  Erlanger  (L.  R.  6  Ch.  Div.  107,  108), 
and  the  mayor  of  London;  three  directors 
made  a  quorum,  and  the  last  three  named 
attended  the  meetings.  The  syndicate  an- 
ticipated its  payments  required  by  its  con- 
tract, and  acquired  the  lease  of  tbe  island 
on  September  21,  1871-  The  first  meeting- 
of  the  directors  was  held  on  September  20, 
1871,  at  which  was  produced,  and  approved 
by  resolution,  an  agreement  between  one 
Evans  (in  whose  name,  in  behalf  of  the 
syndicate,  ttie  contract  for  the  purchase  of 
the  lease  from  the  official  liquidator  was 
made)  and  one  Pavy  (acting  for  the  new 
company),  dated  September  20,  whereby 
Evans  sold,  and  Favy  for  tbe  company 
bought,  the  lease  of  the  island  for  £80,000 
in  cash  and  £30,000  in  paid-up  stock.  Id 
the  discussion  of  this  case  in  210  U.  8.,  at 
page  21S,  62  L.  ed.  1080,  28  Sup.  Ct.  Rep. 
038,  this  contract  is  stated  to  have  been 
"provisional  on  the  shares  being  taken  and 
the  company  formed,"  but  we  do  not  so  un- 
derstand it  as  aet  forth  in  L.  E.  5  Ch.  Div, 
75,  76,  and  06.  It  was  subject  to  the  new 
company  being  registered  (which  was  done 
on  September  20th  or  2lBt),  and  to  the  con- 
tract with  tbe  official  liquidator  being  ap- 
proved by  the  judge  (which  was  done  on 
September  ISth),  and  duly  performed 
(which  was  done  on  Septemtier  Zlst),  and 
to  the  confirmation  by  tbe  company  (whicli 
was  given  by  vote  of  the  directors  on  Sep- 
tember 29th,  who  were  in  this  regard 
clothed  by  tbe  articles  of  association  with 
all  the  authority  of  the  corporation  itself 
[L.  R.  3  App.  Cas.  1273-12741),  but  it 
contained  no  other  provisional  features. 
The  directors  adopted  the  contract  between 
Evans  and  Pavy  without  investigation  into 
its  merits,  and  in  ignorance  of  the  profits 
made  by  the  syndicate,  except  as  Evans  had 
such  knowledge.  After  this  the  public  over- 
subscribed. The  stock  was  issued,  £30,000 
to  the  syndicate  and  £100,000  to  the  pub- 
lic; and  on  November  2d  £80,000  was  paid 
to  the  syndicate  by  the  company.  {L.  R. 
5  Ch.  Div.  00).  Respecting  this  agreement 
for  sale  by  the  syndicate,  it  ii  further  said 
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Id  ZIO  U.  S.,  at  pa^  217,  that  "the  contract 
■eemi  to  have  reached  forward  to  the  mo- 
mcDt  vhen  the;  [the  public]  subscribed. 
Ai  it  i«  put  in  2  [1  is  meant]  MorawetE, 
FriT.  Corp.  2d  «d.  S  292,  there  was  really 
DO  company  till  the  iharea  were  issued," 
ind  oD  this  ground  it  is  stated  by  the  court 
>t  psge  216  of  210  U.  S.,  that  the  English 
cue  "leems  to  us  far  from  eetablishing  a 
different  doctrine  for  that  jurisdiction." 

We  cannot  accede  to  this  interpretation. 
The  tmapKay  was  fully  formed  the  moment 
it  wu  registered.  The  subscription  for  the 
fbares  required  aa  a  prerequisite  to  registra- 
tion under  the  English  statute  established 
the  company  as  fully  as  the  forty  shares 
tobscribed,  and  the  (1,000  for  capital  stock 
paid  into  the  plaintiff's  treaauiy  on  or  be- 
fore July  11,  1896,  esUblished  it.  It  was 
enabled  to  make  any  contract  within  the 
•cope  of  its  powers.  That  is  settled  by  the 
plain  language  of  SUt.  25  &  26  Vict.  chap. 
89,  I  18,  qnoted  above.  But  it  also  has 
been  expressly  so  decided.  It  was  said  in 
Saloman  v.  Salomon  ft  Co.  [1897]  A.  C.  22, 
it  page  51:  "When  the  memorandum  is 
duly  signed  and  roistered,  thougb  there  be 
only  seven  shares  taken,  the  subscribers  are 
*  bo^  corporate  'capable  forthwith,'  to  use 
the  words  of  the  enactment,  'of  exercising 
■It  the  functions  of  an  incorporated  com- 
ptay.'  Those  are  strong  words.  The  com- 
pany attains  maturity  on  its  birth.  There 
i*  no  period  of  minority, — no  interval  of  in- 
»apaeity."  This  apparently  demonstrates 
the  error  of  the  further  statement  in  1 
Korawetz,  Prir.  Corp.  2d  ed.  p.  279,  that 
"before  any  shares  were  issued  the  existence 
e(  tiie  corporation  was  a  Action."  The  re- 
nark  of  Lord  Cairns  (L.  R.  3  App.  Cos.  at 
page  1239)  to  the  effect  that  the  contract 
for  the  sale  of  the  island  was  "provisional 
on  the  eharea  being  taken  and  tbe  company 
cnnpletely  formed"  was  made  in  connection 
with  tin  defense  of  laches,  and  not  in  the 
ditrussion  as  to  the  liability  of  tbe  defend- 
ants (which  he  had  concluded  on  an  earlier 
page),  and  refers  only  to  the  fact  that  the 
•cbeme  of  the  defendants  to  get  £80,000 
in  cash  out  of  the  new  company  under  tlteir 
contract  with  it  was  dependent  as  a  )>rac- 
tical  matt«r  on  tbe  shares  being  taken  by 
the  public,  and  does  not  and  cannot  apply 
la  the  phraseology  of  the  contract  itself, 
for  respecting  that  it  is  not  correct.  Tbe 
only  conditions  named  !n  tbe  contract  were 
tkat  the  company  should  be  registered  and 
onifinn  the  contract,  and  the  contract  of 
the  syndicate  with  the  official  liquidator  be 
ptrformed.  See  L.  R.  S  Ch.  Div.  T6,  76,  9S. 
The  distinction  which  appears  to  be  es- 
tsblisbed  between  the  Erlanger  Case  and 
Uie  present  one,  by  tbe  decision  of  the 
Daited  States  Supreme  Court,  210  TJ.  8. 
«I,.B.A.(N.S.) 


206,  52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  S34, 
is  that  if  promoters  organize  a  company 
with  a  capiUl  of  $3,750,000,  and  Bell  to  it, 
through  their  dummy  directors,  property 
bought  by  them  for  this  purpose,  for  $3,- 
250,000  in  paid-up  shares,  and  then  get  by 
public  subscription  $600,000  for  working 
capital,  the  transaction  is  valid.  But  if 
promoters,  having  bought  property  for  £55,- 
000,  organize  a  company  with  a  capital  of 
£130,000,  and  while  they  are  the  only  bona 
flde  stocicholders,  by  vote  of  their  directors, 
sell  to  it  their  property  for  £110,000,  to  be 
paid  £60,000  in  cash,  and  £30,000  in  paid-up 
shares,  £100,000  being  subscribed  in  cash  by 
the  public,  the  transaction  is  void.  Th* 
only  difference  between  the  two  cases  is  that 
in  tbe  Erlauger  Case  the  promoters  were- 
paid  a  part  of  the  purchase  price  in  money, 
the  proceeds  of  public  subscription,  and  re- 
ceived paid-up  shares  which  they  took  in 
payment  of  the  t>alance  of  the  purchase 
price  when  the  stock  was  issued  to  sub- 
scribers, while  in  the  present  case  the  whol» 
purchase  price  was  paid  in  stock,  which  was 
issued  before  any  stock  was  issued  to  the 
public,  although  after  a  substantial  publio 
subscription.  In  other  words,  the  order  in 
which  the  transaction  is  carried  out,  and 
not  its  substantial  nature,  makes  the  differ- 
ence between  liability  and  immunity  of  the 
promoter.  It  is  true  that  in  the  Erlanger 
Case,  until  after  ratification  by  the  com- 
pany of  the  contract  previously  made  in  ila 
behalf  for  the  purchase  of  the  lease  of  the 
island,  the  mayor  of  London,  by  acting  as 
a  director,  was  liable  to  take  shares  of 
stock,  and  intended  to,  and  did  subsequent- 
ly, take  and  pay  for  fifty  shares.  He,  and 
possibly  one  other  (L.  S.  3  App.  Cas.  1228), 
appear  to  have  been  the  only  persons  up- 
to  that  time  connected  with  the  company, 
who  subsequently  became  stockholders,  who 
were  not  agents  of  the  promoters.  But  it  ia 
also  the  fact  (as  stated  by  Jesael,  M.  R.,  in 
h.  R.  G  Cb.  Div.  at  page  112)  that  "up  to- 
that  time  there  was  not  really  a  single  bona 
fids  shareholder  distinct  from  the  promot- 
ers," and,  of  course,  all  these  assented  to- 
the  transaction.  If  this  is  a  vital  circum- 
stance, that  case  is  diBtinguishable  in  prin- 
ciple from  the  one  at  bar,  and  from  the  case- 
decided  by  the  United  States  Supreme- 
Court.  This  appears  to  us  to  be  a  difTer- 
enes  upon  an  immaterial  matter.  It  is  of 
no  consequence  whether  in  fact  the  dummy 
directors  know  of  the  terms  of  sale  and  the- 
breach  of  trust  of  the  promoters.  It  doA 
not  appear  in  the  present  case  that  the 
nominees  of  Bigelow  and  Lewisohn  knew  any 
more  about  the  profit  the  latter  were  mak. 
ing  than  did  the  directors  of  tlie  New  Som- 
brero Company  of  tbe  profits  of  the  syndl* 
cate.    The  point  is  that  in  both  eases  the- 
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JirectorB  were  selected  with  the  purpose 
that  they  should  be  the  mere  inatrumGntB 
-of  the  promoters,  and  the;  Cikrried  out  the 
wil)  of  their  maetera.  Under  the  English 
statute  the  instruments  of  the  promoters 
in  the  New  Sombrero  Company,  while  its 
directors,  were  as  fully  clothed  with  all 
the  powers  of  the  corporation  and  as  much 
the  holders  of  all  ita  stock,  as  were  the  tev- 
'en  directors  of  the  plaintiff,  holding  in  all 
fbrty  shares  of  the  plaintiff  at  the  time  the 
-contract  of  sale  in  the  present  case  was 
made.  If  the  assent  of  all  the  stockholders 
is  good  in  tiie  one  case,  by  ttie  same  t^ken 
it  should  be  equally  good  in  the  other; 
and  the  breach  of  trust  in  the  one  is  equally 
-a  breach  of  trust  in  the  other.  This  case 
seems  to  us  an  authority  in  favor  of  tbe 
-plaintiff. 

In  New  Sombrero  Phosphate  Co.  v.  Er- 
langer,  h.  B.  5  Oh.  Div.  73,  123,  it  was  said 
ty  Baggallay,  J.  A.:  "The  syndicate  were  in 
substance  not  only  the  vendors  of  the  prop- 
-erty,  but  also  the  promoters  of  the  com- 
pany, and  in  such  a  case,  the  syndicate,  as 
promoters,  being  in  a  fiduciary  relation  to 
the  company,  it  waa  easential  that  the  pub- 
lic, who  were  invited  to  become,  and  who 
-were  expected  to  become,  the  shareholders 
-of  the  company,  and  to  constitute  the  com- 
pany, should  have  the  fullest  information  as 
to  all  the  surrounding  circumstances."  See 
also  Jessel,  M.  K.,  at  page  113.  In  Ko 
British  Seamless  Paper  Bok  Co.  L.  R.  IT 
-Ch.  D.  467,  at  page  471,  it  was  said  by 
Jessel,  M,  R.:  "If  promoters  make  an  ar- 
rangement to  get  a  proHt  for  themselves  out 
of  what  is  apparently  paid  to  the  vendors, 
it  is  immaterial  whether  the  contract  with 
the  vendors  is  approved  of  by  the  directors 
-of  the  company,  who  are  the  promoters, 
just  before  the  allotment  or  ju^t  after.  In 
both  cases  it  is  intended  to  cheat  the  futtire 
shareholderB ;  and,  of  course,  it  makes  no 
■difference  whatever,  that  the  persons  who, 
-at  the  time  the  allotment  was  made,  were 
in  fact  the  promoters  or  their  nominees, 
knew  of  the  fraud.  You  can  defraud  future 
allottees  as  well  as  present  allottees."  In 
the  same  case  on  appeal,  Cotton,  L.  J.,  said 
(L.  R.  17  Ch.  Div.  at  page  470)  :  "The 
-directors  stand  in  a  fiduciary  relation  to 
the  whole  company;  that  is,  not  only  to 
the  existing  members,  but  to  all  whom  they 
intend  to  bring  in."  In  Broderip  v,  Salo- 
mon [18S5]  2  Ch.  323,  at  page  320,  it 
was  said  by  Vaughan  Williams,  J.  (whose 
conclusion  was  approved  in  s.  c.  tub  nom. 
ISalomon  t.  Salomon  &  Co.  [1807]  A.  C.  22, 
65  L.  J.  Ch.  N.  S.  35,  75  L.  T.  N.  8.  426. 
45  Week,  Rep.  193,  4  Manson,  89):  "Of 
course,  purchasing  at  an  exorbitant  price 
■may  he  a  fraud  even  if  all  the  shareholders 
Scnow  of  it,  if  there  is  an  intention  to  allot 
40  L.B.A.(N.S.l 


further  shares  at  a  lat«r  period  to  future 

allottees."  This  point  was  apparently  left 
open  in  the  House  of  Lords  [1807]  A.  C.  at 
page  37.  In  Re  Leeds  &,  H.  Theatres  [1002] 
2  Ch.  800,  at  page  823,  occurs  this  lan- 
guage: "At  first  there  were  only  four  di- 
rectors .  .  .  and  the  seven  necessary 
signatories  of  the  memorandum  of  associa- 
tion. When  it  is  said  that  the  promoters 
stood  in  a  fiduciary  position  towards  the 
company,  that  does  not  mean  that  they 
stood  in  such  a  relation  to  these  directors 
and  these  seven  signatories.  It  means  that 
they  stood  in  a  fiduciary  relation  to  all 
future  allottees  of  shares,^o  the  persons 
who  were  invited  to  come  and  take  up  the 
shares  of  the  company."  In  Gluci:etein  v. 
Barnes  [1900]  A.  C.  240,  257,  Lord  Robert- 
son says:  "The  people  for  whom  these 
gentlemen  [the  promoters]  were  bound  to 
act  were  their  coming  constituents,  the 
persons  out  of  whose  money  they  proposed 
to  make  their  gain." 

In  Uensmore  Oil  Co.  v.  Densmore,  64  Pa. 
43,  at  page  60,  3  Mor.  Min.  Rep.  BflO,  it  is 
said:  "Where  persons  form  such  an  asso- 
ciation, or  b^n  or  start  the  project  of  one. 
from  that  time  they  do  stand  in  a  confiden- 
tial relation  to  each  other,  and  to  all  others 
who  may  subsequently  become  members  or 
Bubscribers,  and  it  is  not  competent  for  any 
of  them  to  purchase  property  for  tbe  pur- 
poses of  such  a  company,  and  then  sell  it 
at  an  advance,  without  a  full  disclosure  of 
the  facts."  This  language  is  quoted  with 
spproval  and  applied  in  Burbank  v.  Dennis. 
101  Cal.  00.  08,  36  Pac.  444,  and  in  South 
Joplin  Land  Co.  v.  Case,  104  Mo.  672,  580, 
IB  S.  W.  300.  To  the  same  point,  Pittsburg 
Min.  Co.  V.  Bpooner,  74  Wis.  307,  321-323, 
17  Am.  St.  Rep.  149,  42  N.  W.  250,  17 
Mor.  Min.  Rep.  226.  In  Pietach  v.  Mil- 
brath,  123  Wis.  047,  at  page  666,  68  L.R.A. 
045,  107  Am.  St.  Rep.  1017,  101  N.  W. 
388,  301,  102  N.  W.  342,  it  is  held  that 
"persons  who  act  as  promoters  of  a  corpo- 
ration do  not  necessarily  cease  to  be  such 
when  the  corporation  is  organized  to  do  busi- 
ness. ...  So  long  as  there  are  prospec- 
tive original  subscribers  for  stock,  and  the 
promoters  and  those  concerting  with  them 
remain  in  control  of  the  corporation,  it  is  in 
a  situation  to  be  deceived.  ...  It  is  de- 
ceived in  a  legal  sense  when  it  Is  rendered 
helpless  by  Its  managers  as  to  protecting 
those  invited  to  subscribe  for  its  stock,  and 
is  then  used  to  aid  in  defrauding  them." 
This  is  supported  by  Fred  Macey  Co.  t. 
Macey,  143  Mich.  138,  162,  5  L.RA.[N.B.) 
1036,  100  N.  W.  722,  a  case  singularly  like 
the  one  at  bar  in  its  essential  features, 
where  relief  was  granted  to  tbe  corporatioii 
against  ths  promoters,  although  tbe?  sub- 
scribed for  all  tbe  capital  stock.     Other 


IMS. 


OLD  DOMINION  COPPER  MIN.  &  S.  CO.  t.  BIQELOW. 


331 


cue*  which  in  principle  reach  the  *am' 
«ult  mre  Yeiser  7.  Unit«d  SUtea  Board  k 
Paper  Co.  62  L.RA.  724,  46  C.  C.  A.  507, 
107  Fed.  340,  348;  London  Trust  Go.  v. 
Mukeniie,  62  L.  J.  Ch.  N.  8.  870,  3  Re- 
ports, 5G7,  68  L.  T.  N.  8.  380;  Hinklef  v. 
Sm  Oil  4  Pipe  Line  Co.  132  Iowa,  306,  IIB 
Am.  St.  Hep.  564,  107  N.  W.  620.  It  wa« 
uid  in  Qroel  v.  United  Electric  Co.  70  N.  J. 
Eq.  616,  622,  61  Atl.  1001,  1063:  "There 
(HQ  be  DO  question  that  promoters 
liable  to  the  corporation  for  profits  secretlf 
made  \>f  them  in  its  promotion,  and  tbat 
luch  liability  arises  in  cases  where  future 
stlotteea  of  stock  are  concerned.  Knoop  v 
Bohmrich,  40  N.  J.  Eq.  82,  23  Att.  118; 
Plaquemines  Tropical  Fruit  Co.  t.  Buck, 
52  N.  J.  Eq.  210,  27  Atl.  1004;  Louden- 
slager  t.  Woodbury  Heights  Land  Co.  68 
X.  J.  Eq.  556,  43  Atl.  671,  affirming  the 
principle  eotablished  in  the  court  of  chan- 
teiy  in  Woodbury  Heights  Land  Co.  t. 
Loudeoslager,  65  N.  J.  Eq.  78,  36  Atl.  436." 
In  Central  Trust  Co.  v.  East  Tennessee 
Und  Co.  (C.  C.)  116  Fed.  744,  and  Cam- 
dm  Land  Co.  v.  Lewis,  101  Me.'  78,  96, 
63  Atl.  523;  Havward  v.  Leeaon,  176  Mass. 
310,  4g  L.R.A.  725,  57  N.  E.  056,  to  this 
point  is  cited  with  approval.  St.  Louis, 
Ft  8.  4  W.  R.  Co.  V.  Tieman,  37  Kan.  608, 
IS  Paa  644,  and  Stewart  v.  St.  Louis  ft. 
S.  k  W.  R.  Ca  (C.  C-t  41  Fed.  736,  i 
both  decided  on  the  assumption  that 
promoters  took  all  the  stock,  although  it 
appears  that  later  some  stock  was  issued 
to  municipalities  through  which  the  tracks 
of  the  promoted  railroad  corporation  ra 
bat  whether  as  a  part  of  the  original  pli 
of  promotion  does  not  appear,  and  i 
'weight  is  attached  to  this  circumstance 
the  opinions. 

Numerous  other  cases  which  have  been 
cited  do  not  bear  upon  this  point,  for  the 
reason  that  in  each  of  them  the  owner 
the  property  convoyed  have  owned  either 
the  entire  capital  stock  of  the  corporation, 
or  all  that  it  was  contemplated  to  issue. 
See  Foster  t.  Seymour  (C.  C.)  23  Fed. 
65;  HcCraeken  v.  Robison,  0  C.  C.  A.  400, 
U  U.  8.  App.  602,  67  Fed.  375;  Barr  v. 
Kew  York,  L.  E.  t  W.  R.  Co.  125  N.  Y. 
M3,  26  N.  E.  145;  Blum  v.  Whitney,  185 
>f.T.  232,  77  N.  E.  1150;  Re  Ambrose  Lake 
Tin  k  Copper  Min.  Co.  L.  B.  14  Ch.  Div. 
390,  48  h.  J.  Ch.  N.  S.  457,  42  L.  T.  N. 
M4,  28  Week.  Rep.  783;  Salomon  v.  Ss 
mon  t  Co.  [1897]  A.  C.  22,  76  L.  T.  N. 
iU,  85  L.  J.  Ch.  N.  S.  35,  45  Week.  R 
193,  4  Hanson,  80;  Re  British  Seamless 
Piper  Box  Co.  L.  H.  17  Ch.  Div.  467,  50 
L  J.  Ch.  N.  8.  497,  44  L.  T.  N.  S.  4BB,  "" 
Week.  Rep.  090;  Seymour  v.  Spring  Forest 
Cemetery  Asso.  144  N.  Y.  333,  2S  L.R.A. 
Kt,  39  N.  E.  365;  Hutchinson  v.  Simpson, 
«L.R.A.{N.8.) 


92  App.  Div.  382,  87  N^  Y.  Supp.  369; 
Tompkins  v.  Sperry,  96  Md.  600,  64  Atl. 
254;  Langdon  v.  Fogg  (C.  C.}  21  Blatchf. 
302,  18  Fed.  6;  Flagler  Engraving  Mach. 
Co.  T.  Flagler  (C.  C.)  19  Fed.  408;  In- 
surance Press  T.  Montauk  Fire  Detecting 
Wire  Co.  103  App.  Div.  472,  93  N.  Y. 
Supp.  134;  Higgios  T.  Lansingh,  154  III. 
301,  40  N.  E.  362;  Re  Baglan  Hall  Col- 
liery Co.  L.  B.  6  Ch.  346,  39  L.  J.  Ch. 
N.  S.  591,  23  L.  T.  N.  S.  60,  18  Week.  Rep. 
499,  13  Mor.  Min.  Rep.  261.  In  all  these 
cases  it  was  also  true  that  no  shares  were 
ever  issued  (so  far  as  appears]  other  than 
those  U>  the  promoters,  except  that  in  Re 
British  Seamless  Paper  Box  Co.  L.  R.  17 
Ch.  Div.  467,  50  L.  J.  Ch.  N.  8.  497,  44 
L.  T.  N.  S.  408,  29  Week.  Hep.  090,  at  ft 
time  considerably  subsequent  to  the  organ- 
ization of  the  corporation,  a  change  in  the 
scheme  was  made  in  good  faith,  by  which 
others  were  brought  in  as  subscribers. 

In  this  respect  the  question  is  one  of 
intention  of  the  promoters.  If  they  act- 
nally  intend  at  the  time  the  company  !■ 
brought  out  to  remain  its  sole  owners,  and 
that  it  shaU  not  receive  the  money  of 
innocent  shareholders  in  the  future,  then, 
although  thereafter  the  exigencies  of  the 
company  may  be  such  as  to  require  the 
issue  of  additional  stock,  they  may  not  be 
responsible.  Re  British  Seamless  Paper 
Box  Co.  supra.  Is  an  illustration  of  this 
prinjiiple.  There  it  was  found  that  the 
promoters  were,  and  intended  to  remain, 
the  sole  proprietors  of  the  property  of  the 
company  and  the  sole  members  of  the 
company.  Cotton,  L.  J.,  at  page  479,  said: 
"Here  it  is  an  established  fact  that  when 
the  company  was  formed  it  waa  intended 
to  be  a  private  company,  that  is,  it  was 
intended  to  carry  it  on  without  calling  in 
the  public,  or  issuing  any  shares  except  to 
the  then  existing  shareholders.  Therefore 
the  doctrine  that  directors  may  not  make 
a  profit  for  themselves  Is  inapplicable,  be- 
cause all  the  members  knew  that  they  in- 
tended to  make  a  proflt.  It  is  true  that 
some  new  members  were  subsequently  taken 
in.  If  shortly  after  this  transaction  a  pros- 
pectus had  been  issued,  and  the  public  had 
been  invited  to  come  in  and  take  shares, 
no  court  would  have  listened  to  directors 
who  said  that  it  was  not  intended  to  take 
in  fresh  members;  but  this  was  commenced 
and  carried  on  entirely  as  a  private  com- 
pany, and  a  considerable  time  elapsed  be- 
fore they  asked  anyone  to  join  them."  In 
Wills  V.  Nehalem  Coal  Co.  51  Or.  70,  98 
Fac.  528,  a  corporation  was  organized  by 
promoters  with  a  capital  of  $160,000. 
More  than  half  was  issued  to  promoters  and 
their  tools  in  return  for  property  of  ono 
of    them    conveyed    at    an    overvaluation. 
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Afterwards  shares  were  sold  to  the  public 
without  disclosure  of  the  great  profit  made 
by  promoters.  Relief  was  granted.  The 
cont«ntioii  that  the  corporation  had  assent- 
ed with  full  knowledge  of  the  facts  by  all 
who  were  the  atockbolders  at  the  time 
of  the  asJe  was  disposed  of  on  the  ground 
that  in  substance  a  wrong  was  done  the 
corporation  in  diminishing  the  common 
fund  beld  for  the  benefit  of  all  the  stock- 
holders, by  issuing  a  part  of  its  capital 
stock  for  property  wortii  less  than  its  face 
value.  In  Richlands  Oil  Co.  v.  Iilorriss, 
lOS  Va.  288,  61  S.  E.  TS2,  the  facte  as 
■tal«d  in  the  opinion  were  that  the  pro- 
moters, having  acquired  the  control  of  cer- 
tain oil  leasee  for  an  insigniflcant  price, 
"proceeded  to  transfer  these  leases  to  a 
company  which  they  organized  upon  a  cap- 
italization of  1,000,000  shares  [the  par  value 
of  each  share  being  $1],  and  distriliuted 
600,000  of  those  shares  among  themselves; 
and,  having  perfected  the  organization  of 
the  company  by  making  themselves  the 
president,  secretary,  treasurer,  and  direct- 
ors, undertook  to  market  the  residue  of 
the  shares  of  stock,  amounting  to  400,000 
shares,  without  informing  the  public  as  to 
the  true  condition."  The  suit  a'  the 
corporation  was  upheld.  Upon  the  point 
we  are  now  discussing,  these  two  cases 
are  indistinguishable  in  principle  from  the 
eases  at  bar. 

This  review  of  decisions  seems  to  estab- 
lish abundantly  the  proposition  that  pso- 
moters  stand  in  a  fiduciary  position  toward 
the  corporation,  as  well  when,  as  a  part  of 
the  echeme  of  promotion,  uninformed  stock- 
holders are  expected  to  come  in  after  the 
wrong  has  been  perpetrated,  as  when  at 
that  time  there  are  shareholders  to  whom 
no  disclosure  is  made.  We  find  no  author- 
ity opposed  except  the  Lewisolin  Cases  in 
the  Federal  courts.  210  U.  S.  SOS,  62 
L.  ed.  1026,  28  Sup.  Ct.  Rep.  634. 

If  the  question  is  examined  on  principle 
apart  from  authority;  the  same  result  ap- 
peanB  clear.  The  starting  point  is  that  a 
promoter  is  a  fiduciary  to  the  corporation. 
To  use  the  words  of  Lord  Cairns  in  Er- 
langer  v.  New  Sombrero  Phosphate  Co. 
L.  B.  3  App.  Cas.  1218,  at  page  1236,  6 
Eng.  Rul.  Caa.  777;  Promoters  "have 
In  their  hands  the  creation  and  molding 
of  the  company.  They  have  the  power  of 
defining  how  and  when  and  in  what  shape 
and  under  what  supervision  it  shall  start 
into  existence"  and  begin  business.  T)ie 
corporation  is  in  the  hands  of  the  promoter 
like  clay  in  the  hands  of  the  potter.  It 
is  to  this  person,  absolutely  helpless  and 
incapable  of  independent  initiative  or  un- 
controlled action,  that  the  promoter  'stands 
as  trustee.  Tt  is  not  necessary  to  inquire 
40  L.R.A.(N.S.) 


how  far  he  may  be  trustee  also  for  share- 
holders or  associates.  In  the  present  case 
ths  inquiry  relates  wholly  to  his  obligation 
to  the  corporation.  The  fiduciary  relation 
must  in  reason  continue  until  the  promoter 
has  completely  established  according  tv  bis 
plan  the  being  which  he  has  undertaken  to 
create.  His  liability  must  be  commensur- 
ate with  the  scheme  of  promotion  on  which 
he  has  embarked.  If  the  plan  contem- 
plates merely  the  organization  of  the  corpo- 
ration, his  duties  may  end  there.  But  if 
the  scheme  is  more  ambitious,  and  includes 
beside  the  incorporation  not  only  the  con- 
veyance to  it  of  property,  but  the  procure- 
ment of  a  working  capital  in  cash  from  the 
public,  then  the  obligation  of  faithfulness 
stretches  to  the  length  of  the  plan.  It 
wold  be  a  vain  thing  for  the. law  to  say 
that  the  promoter  is  a  trustee,  subject  to 
all  the  stringent  liabilities  which  inhere  in 
that  character,  and  at  the  same  time  say 
tJiat.  at  any  period  during  hie  trusteeship, 
and  long  before  an  essential  part  of  it  was 
executed,  or  his  general  duty  as  suoh 
ended,  he  could,  by  changing  for  a  moment 
the  cloak  of  the  promoter  for  that  of  di- 
rector or  stockholder,  by  his  own  act  alone, 
absolve  himself  from  all  paat,  present,  or 
future  liability  in  his  capacity  as  pro- 
moter. The  plaintiff  was  fully  organized 
and  authorised  to  do  business  on  July  8 
and  11,  1896,  when  only  $1,000  in  capital 
stock  had  been  paid  in.  It  would  be  an 
idle  ceremony  indeed  to  establish  for  pro- 
moters'the  obligations  of  trustees,  and  at 
the  same  time  hold  that,  by  their  tools . 
and  with  only  91,000  paid  in,  and  that'as 
a  mere  form  (for  it  was  soon  after  repaid 
to  one  of  them),  they  could  vote  to  them- 
selves a  wholly  unwarranted  profit  of 
$1,260,000,  kept  secret  from  other  initial 
shareholders,  because  at  that  moment  they 
were  the  only  stockholders.  By  such  a 
course  the  law  would  be  holding  out  apples 
of  Sodom  to  the  wronged  corporation. 
Corporation  can  be  formed  through  irre- 
sponsible agents  with  ease.  If  these  agents 
can  vote  away  a  substantial  part  of  the 
capital  stock  for  property  of  comparatively 
small  value,  and  still,  with  immunity  to 
themselves  and  their  principals,  receive 
from  the  uninformed  public  cash  subscrip- 
tions for  the  rest  of  the  capital  stock,  the 
organization  and  management  of  corpora- 
tions might  readily  become  a  "system  of 
frauds."  Peabody  v.  Flint,  6  Allen,  62-55. 
It  is  answered  that  the  plaintiff  has  as- 
sented to  the  transaction  with  full  knowl. 
edge  of  the  facts.  But  it  has  not  assented 
when  it  stood  where  it  could  act  inde- 
pendently. The  assent  to  the  wrongful  act 
of  the  promoters  was  given  at  the  behest 
and  by  vot«  of  the   promoters   themselvea. 
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*b[l«  still  occupying  the  poaition  of  pro- 
tector* to  their  own  cr«&tur«,  while  it  ww 
boand  hanii  and  foot  by  them,  knd  prevent- 
ed from  tAking  any  action  except  through 
them  H  a  ttep  io  its  farther  exploitation, 
wd  whila  their  trust  wa«  uncompleted. 
The  corporation,  although  bj  law  fully 
oiganiud,  was  Btill  in  ita  awaddling  clothes, 
M  far  aa  the  plana  of  the  promoters  were 
ccDcerDed.  The  value  of  their  stock  taken 
in  return  for  their  mining  property 
depeadent  in  a  Bubstantial  degree  upon  the 
corporation  having  $500,000  in  cash  for  a 
voiking  capital.  They  could  not  perfect 
thnr  plana  nor  reap  their  contemplated 
profit,  except  by  retaining  their  hold  upon 
the  corporation  nntil  the  public  had  made 
this  CDntribution.  In  one  sense  it  is  true 
that  the  plaintiff  waa  completely  organized 
00  July  11  and  on  September  20,  1S9S.  It 
TU  fully  competent  to  be  bound  by  ita 
traeta  and  ratiScation  of  contracts  ' 
tbose  ■'*»'i"g  with  it  at  arm's  length, 
it  was  not  free  from  ita  wardship  to  its 
promoters,  whose  scheme  from  the  first 
looked  forward  to  a  corporation  with  treas- 
ury filled  by  aubacriptions  from  the  un- 
enlightened public.  The  corporation  waa 
not  dealing  with  these  fiduciariea  upon  an 
independent  ground.  The  plaintiff,  al- 
tboagh  a  l^al  corporation  from  July  Bth, 
leaned  wholly  upon  its  promotera,  because 
they  made  it  bo  to  lean,  until  long  after 
the  eventa  here  in  controversy.  An  assent 
under  thoee  conditions  can  be  of  no  greater 
^eet  than  the  assent  of  a  minor  under 
guardianship  to  the  breaobe*  of  truat  ol 
liii  guardian. 

The  eitnation  Is  akin  to  the  conveyance  of 
property  by  a  man  aolvent,  but  in  contem- 
pUUon  of  Insolvency.  Buch  conveyance  is 
hA  wrong  until  the  contemplated  indebted- 
Bess  la  incnrred,  which  makes  him  an  insol- 
Tcnt.  Then  the  executed  evil  intent 
atietcbea  back  and  invalidates  the  original 
Gooveyance.  Here  the  conveyance  to  the 
eorporatioD  with  the  secret  profit,  when 
there  are  no  uninformed  lubacribera  to 
iteck.  If  nothing  more  is  ever  done,  fs  not 
an  actionable  tort.  But  the  vicious  intent 
lo^  forward  to  the  procurement  of  money 
fnnn  the  ignorant  public  by  means  of  origi- 
nal (ubaeriptiona,  and  the  execution  of  this 
evil  intent  extends  backward  to  contamin- 
ate the  sale  and  ita  profit. 

Stress  haa  aometimea  been  laid  upon  the 
fact  that  th«  promoters  were  paid  a  part  of 
tbeir  purchase  price  out  of  the  public  sub- 
•criptions.  But  there  is  no  difference  ^in 
principle  between  anch  a  caae  and  the  pres- 
ent, where  a  aabstantial  part  of  the  value 
of  the  Stock  taken  by  the  defendant  and 
Icwtaohn  depended  upon  the  cash  aub- 
■mptiaa*  to  be  made  by  the  public  for  the 
«  LJLA.(NJ9.} 


I  rediaining   shares   not   issued   to   the   pro- 

But  it  is  further  argued  that  the  entire 
capital  atock  outstanding  at  the  time  being 
in  the  hands  of  the  promoters,  the  aale  of 
the  property  to  the  corporation  was  merely 
chaining  the  form  of  title  of  the  promotors 
from  owners  of  real  estate  to  that  of  sharea 
of  stock,  and  that,  there  being  then  no  other 
shareholdera,  no  wrong  was  done.  It  has 
been  decided  that  where  persons  own  the 
entire  authorized  capital  stock  of  the  com- 
pany, and  take  it  in  payment  for  the  con- 
veyance of  their  property  at  a  grossly  exag- 
gerated price,  nobody  can  be  heard  to  com- 
plain. The  leading  English  easea  upon  this 
point  are  Be  Gold  Co.  L.  R,  11  Ch.  Div. 
701,  43  L.  J.  Ch.  N.  S.  281,  40  L.  T.  N.  S. 
6,  27  Week.  Rep.  341;  Be  Ambroee  Lake 
Tin  ft  Copper  Min.  Co.  L.  R.  14  Ch.  Div. 
3B0,  49  L.  J.  Ch.  N.  S.  457,  42  L.  T.  N.  S. 
e04,  2B  Week.  Rep.  7B3;  Re  British  Seam- 
less Paper  Box  Co.  L.  R.  17  Ch.  Div.  467, 
50  L.  J.  Ch.  N.  8.  487,  44  L.  T.  N.  8.  493, 
2»  Week.  Rep.  BSO;  and  Salomon  v.  Salo- 
mon &  Co.  [1897]  A.  C.  22.  75  L.  T,  N.  8. 
426,  65  L.  J.  Ch.  N.  8.  36, 45  Week.  Rep.  193, 
4  Manaon,  S9.  But  these  and  many  other 
like  cases  cited  on  page  331,  ante,  are  where 
the  promoters  owned  alt  the  outstanding 
capital  stock  and  intended  to  remain  the 
sole  proprietors,  and  did  not  purpose  that 
there  should  be,  as  a  part  of  the  promotion 
plan,  a  Bulntantial  issue  of  stock  for  cash 
to  the  public.  This  is  pointed  out  In  Lon- 
don Trust  Co.  V.  Mackenzie,  62  L.  J.  Ch. 
N.  B.  870,  87B,  3  Reporta,  697,  68  L.  T. 
N.  S.  380.  The  distinction  is  dear  between 
cases  of  that  class  and  those  like  the  pres- 
ent, where  the  promoters  took  for  them- 
selves a  large  number  of  shares  of  stock 
without  adequate  consideration  and  with* 
out  disclosure,  to  the  detriment  of  the  cor- 
poration and  all  ita  future  shareholders, 
at  the  same  time  planning  that  there  ahould 
be  immediate  public  aubscriptions.  It  ia 
one  thing  to  take  all  the  shares  of  a  corpo- 
ration in  payment  for  physical  property 
conveyed.  It  does  not  much  matter  to  the 
stockholders  in  such  a  case  whether  the 
total  is  130,000  share*  or  160,000  shares. 
But  it  ia  a  very  different  thing  to  take 
iMOO^^j^iQQ^  of  capital  stock  of  a  corporation 
whose  aaseta  consist  of  the  same  physical 
property,  and,  in  addition,  9500,000  in 
money  subscribed  by  others.  The  Utter 
course  affects  the  other  stockholders  and 
the  corporation  itself,  and  it  gives  the 
promoters  something  appreciably  more  val- 
uable than  what  they  contribute.  It  ic  true 
that  in  Salomon  v.  Salomon  k  Co.  and  In 
some  other  cases  there  waa  a  part  of  the 
authorized  capital  stock  which  was  mt 
issued,  but  it  was  not  proposed  to  be  issued  ^ 
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aa  a  part  of  the  scheme  ol  promotion,  and 
the  origioal  shareholdem  inteDded  to  remain 
the  only  ah&ieholderi.  It  was  to  be  isEued 
or  not  in  the  remote  future,  ae  the 
exigencies  of  the  corporation  in  the  actual 
conduct  of  its  businesH  might  require,  but, 
in  any  event,  it  was  not  to  be  issued- for 
the  purpoBe  of  starting  the  corporation  on 
ita  course.  This  circumstance  materially 
affects  the  question  here  to  be  considered. 
Moat,  if  not  all,  corporation  laws  provide 
in  Bome  form  for  an  increass  of  capital 
stock.  It  is  of  no  consequence  upon  such 
a  point  as  this,  whether  the  capital  stock 
,  originally  authorized  is  large,  but  not  all 
issued,  or  whether  it  is  at  first  smalt  and 
suheequently  an  increase  is  authorized. 
This  aeema  to  be  the  view  taken  by  the 
English  courts,  for  it  is  said  by  James,  L. 
J.,  in  Be  British  Seaialess  Paper  Box  Co. 
L.  E.  17  Ch.  Div.  476:  "It  they  [the 
promoters]  were  intending,  although  then 
constituting  the  whole  company,  that  other 
people  should  come  in  afterward,  to  whom 
what  bad  been  done  would  be  injurious,  the 
court  would  feel  no  difficulty  in  saying,  as 
Lord  Langdale  did  in  Society  for  Illustra- 
tion of  Practical  Knowledge  v.  Abbott,  2 
Beav.  569.  9  L.  J.  Ch.  N.  S.  307,  4  Jur. 
453,  that  they  intended  to  commit  a  fraud." 

The  fundamental  reasoning  upoa  which 
these  cases  can  rest  is  not  that  no  wrong 
has  l>een  committed,  but  there  is  no  one 
to  enforce  the  remedy.  All  courts  rect^nize 
the  soundness  of  the  doctrine  that  no  man 
can  be  on  both  sides  of  the  same  bargain 
with  justice  to  all  interests.  The  principle 
that  one  cnnnot  rightfully  sell  property  be- 
longing to  him  in  his  private  right,  to  him- 
self in  a  trust  capacity,  is  universal. 

If  this  aspect  atone  is  looked  at,  and  the 
corporation  is  regarded  aa  a  distinct  per- 
son, it  cannot  be  said  that  the  corporation 
is  not  wronged  by  such  a  breach  of  duty 
by  promoters.  It  is  only  when  the  corpo- 
rate personality  is  disregarded,  and  its  com- 
ponent elements  as  stockholders  alone  are 
considered,  that  it  can  be  said  that  no  harm 
is  done,  on  the  ground  (as  was  said  in 
Salomon  t.  Salomon  A.  Co.  [1S97]  A.  C. 
at  page  G7)  that  "the  company  is  bound 
in  a  matter  intra  virea  by  the  unanimous 
agreement  of  its  members."  But  looking 
through  the  form  of  the  corporation  to  the 
stockholders,  and  treating  them  as  the 
corporation,  is  an  exception  to  the  other- 
wise lirmly  established  universal  rule  that 
the  corporation  is  a  separate  legal  entity 
for  all  purposes,'  even  though  all  its  stock 
be  held  by  a  single  interest,  and  it  be  to 
all  practical  intents  merely  the  instrument 
of  the  stockholder.  Con  ley  v.  Mathieson 
Alkali  Works,  190  U.  8.  406,  47  L.  ed.  1113, 
23  Sup.  Ct.  Rep.  728;  Peterson  t.  Chicago, 
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R.  I.  4  P.  R.  Co.  206  U,  S.  864-300,  51 
L.  ed.  841-861,  27  Sup.  Ct.  Rep.  C13.  We- 
perceive  no  reason  for  extending  this  ex^ 
ception  in  a  case  like  the  present. 

The  real  ground  of  the  decisions  of  which 
Salomon  v.  Salomon  &  Co.  is  a  type  is  that 
the  corporation  is  estopped  by  the  circum- 
stance that  all  persons  with  financial  con- 
cern in  the  matter  have  assented  with 
knowledge,  and  thus  tlie  lips  of  everybody 
are  sealed,  It  is  not  that  no  wrong  lias 
been  done,  but  that  whatever  wrong  has 
been  done  has  been  condoned.  The  maxim. 
Volenti  non  fit  injuria,  is  invoked.  This, 
however,  is  setting  up  coufessiou  and  avoid- 
ance, and  not  a  Imf  to  the  nuun  cause  of 

The  theory  upon  which  corporations  are- 
founded  is  that  they  are  artificial  persons,. 
distinct  and  separate  from  officers  and 
stockholders.  Corporate  Uabitities  do  not 
attach  to  the  latter.  The  wrong  which  the 
defendant  and  his  associate  did  in  this  case 
was  in  selling  property  worth  intrinsically 
$1,000,000,  and  in  the  market  at  most 
$2,0000,000,  for  S3,260,OOO,  without  reveal- 
ing that  they  were  making  a  secret  profit- 
The  wrong  was  done  to  the  corporation.  It 
affected  all  its  shareholders,  present  and 
future  alike.  It  is  generally  admitted  that, 
if  there  are  existing  stockholders  ignorant 
of  the  wrong,  redress  may  be  had.  But  it 
is  had  through  the  corporation  or  for  thc- 
benefit  of  the  corporation,  and  not  by  the 
stockholder  in  his  own  right.  The  wrong  is 
not  done  to  the  shareholders  as  individuals,, 
nor  to  the  shareholders  collectively.  It  is 
done  to  the  corporation  as  an  independent, 
being,  and  thus  indirectly  the  rights  of 
those  who  are  or  who  may  become  stock- 
holders are  affected.  In  buying  the  pro- 
moters' min'e,  the  directors  of  the  corpo- 
ration acted  for  tlie  corporation,  as  such,, 
without  regard  to  who  were  the  then  stock- 
holders, or  even  if  there  were  no  stock- 
holders. Whoever  becomes  an  originally 
contemplated  shareholder  coming  in  after- 
wards has  as  much  right  to  say  that  the 
riglits  of  the  corporation  were  not  pro- 
tected, and  to  assist  that  it  should  assert 
itfl  remedy  for  the  wrong  done  it,  as  one  in 
at  first,  but  not  informed.  Subsequent  sub- 
BCriptions  to  original  stock,  as  a  part  of 
the  scheme  of  promotion,  do  not  change  the 
identity  of  the  corporation,  but  remove  an 
impediment  to  the  enforcement  of  a  remedy 
for  a  wrong  previously  done  the  corpo- 
ration. The  wrong  is  not  done  when  the 
innocent  public  sutncribes,  hat  when  the 
sale  was  made  to  the  corporation  at  a 
grossly  exaggerated  price  with  secret  profit. 
The  occasion  for  complaining  of  this  wrong 
comes  when  the  promoters  iaaue  to  the  pul>- 
lic  the  balance  of  the  stock,  in  order  to- 
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provide  the  money  neceBsurj  to  Bet  the 
corpontion  on  ita  feet  and  to  give  thereby 
tbe  «iDtemplated  value  to  the  stock  taken 
by  themseves  in  payment  for  their  minea. 
The  exemption  of  the  promoter  from  lia- 
bility to  the  corporation  for  a  Bale  without 
di«losure,  when  he  tal:es  the  entire  issue 
of  capital  atock,  is  an  ekception  to  the  gen- 
nal  rale  imposing  upon  him  the  liabilities 
of  ■  trustee.  If  this  exception  is  to  be  ex- 
tended \o  a  case  like  tbe  present,  it  leaves 
nothing  of  substantial  value  in  the  original 
rale.  It  might  still  reach  small  and 
grosser  forms  of  want  of  Sdelity  to  corpo- 
rations, but  would  leave  unharmed  tbe  vast- 
ly greater  aod  more  refined  variety  illus- 
trsted  by  the  present  case.  It  would  point 
the  way  to  general  immunity  for  the  wary. 
It  is  also  urged  that  tbe  maintenance  of 
this  suit  works  an  injustice  to  the  defend- 
*nt  in  requiring  a  repayment  to  the  corpo- 
ration which  will  result  in  a  benefit  to  the 
'^19  of  the  capital  stock  taken  by  the  de- 
fendant and  Lewiaohn  (who  condoned  the 
wrong),  as  well  as  to  the  ^  Bubscribed  for 
by  tbe  ianocent  public.  The  size  of  the  re- 
psrment  which  may  be  required  of  the  de- 
fendant ia  due  to  the  enormous  profit  taken 
it  the  outset.  Apart  from  the  unjust  profit 
taken  by  tbe  promoters,  their  interest  in  the 
plsiniff  was  only  ^^i  °^>  tested  by  the 
cest  and  intrinsic  value  of  the  property  con- 
vqred,  %^.  The  true  answer,  however,  is 
given  by  Jeuel,  M.  R„  in  New  Sombrero 
Phosphate  Co.  v.  Erianger,  L.  R.  5  Ch. 
DiT.  at  page  114:  "It  is  said  that  is  not 
doing  jostioe,  and  that  the  suit  cannot  be 
maintained  in  this  form,  because  it  will 
not  do  justice.  But  that  argument  goes 
loo  far,  because  it  would  apply  to  a  case 
of  tbe  grossest  fraud  in  every  instance  in 
which  one  or  more  of  the  actual  share- 
holders of  a  company  took  part  in  that 
fraud.  If  the  argument  were  once  allowed 
to  prevail,  it  would  only  be  necessary  to 
corrupt  one  single  shareholder  in  order  to 
pt^vent  a  company  from  ever  setting  the 
mntract  aside.  It  may  be  said,  you  give 
to  tbe  shareholder,  who  was  a  party  to  the 
fraud,  a  proQt,  because  he  will  take  it  in 
nspect  of  his  shares,  and  since,  as  between 
eo^onspirators,  there  is  no  contribution, 
therefore  hia  brother  conspirators,  who  are 
made  liable  for  the  fraud,  cannot  make  Iiim 
repay  bis  proportion.  But  the  doctrine  of 
this  court  bas  never  been  to  hold  its  hand 
and  avoid  doing  justice  in  favor  of  the 
innocent,  because  it  cannot  apportion  the 
PDOtshment  fnlly  amongst  the  guilty.  'A 
dozen  parties  to  a  fraud  may  be  defendants, 
snd  one  decree  or  judgment  go  against  all, 
and  if  it  is  a  fraud  of  such  a  character 
that  none  of  them  can  bring  an  action  for 
antributioo,  the  plaintiff  may,  at  his  will 
«ILLBJL(N.a) 


and  pleasure,  enforce  that  judgment  against 
any  one  of  them,  and  perhaps  paas  over 
the  most  guilty  of  them;  still  there  is  no 
remedy  as  between  those  who  commit  tbe 
fraud.  It  is  one  of  the  punishments  of 
fraud  that  there  is  no  such  remedy,  and 
that  a  guilty  party,  though  not  the  most 
guilty,  may  suffer  the  greatest  amount  of 
punishment.  It  is  one  of  the  deterrents  to 
men  to  prevent  their  committing  fraud." 
See  also  Stockton  v.  Anderson,  40  N.  J.  Eq. 
4Se,  4  Atl,  642. 

It  is  said  further  that  the  result  reached 
is  harsh  from  the  business  man's  point  of 
view,  A  discussion  of  this  aspect  of  the 
case  involves  ethical  considerationB.  Courts 
are  constantly  dealing  with  the  various  rela- 
tions of  the  business  world.  Legal  princi- 
ples are  applied  to  these  transactions,  but 
such  principles  have  "almost  always  been 
the  fundamental  ethical  rules  of  right  and 
wrong."  Robinson  v.  Mollett,  L.  R.  7  H.  L. 
B02,  817,  44  L.  J.  C.  P.  N.  8.  362.  Upon 
ita  distinctly  moral  side,  there  is  little 
to  the  credit  of  the  defendant  and  his  as- 
sociate. The  offering  by  the  deilendant  as 
promoter,  for  public  subscription  for  cash 
at  par,  a  substantial  part  of  the  capital 
stock  of  a  corporation,  the  rest  of  whose 
capital  atock  had  been  issued  for  property 
conveyed  to  it  under  a  law  which  permitted 
such  stock  to  be  issued  only  for  the  real 
value  of  property,  was  equivalent  to  a 
representation  that  no  fictitious  value  had 
been  placed  upon  the  property  so  acquired. 
But  the  distinct  llnding  of  the  single  justice 
is  that  tbe  real  value  was  less  than  one 
third  the  price  for  which  the  defendant  and 
Lewisohn  sold  it.  Nothing  can  be  said  in 
support  of  a  business  enterprise  carried 
on  by  promoters,  which  involves  the  pur- 
chase by  them  of  mines  costing  and  intrinsi- 
cally worth  $1,0000,000,  with  money  in  sub- 
stantial part  solicited  from  associates  on 
representations  that  a  corporation  is  to  be 
formed  with  a  capitalization  of  (2,600,000, 
of  whose  stock  ^,000,000  is  to  be  issued 
for  conveyance  to  it  by  them  of  the  mines, 
and  tbe  rest  for  cash;  the  actual  organiza- 
tion of  the  corporation  under  the  laws  of  a 
state  which  permitted  tbe  issuance  of  capi- 
tal stock  for  property  conveyed  only  to  the 
real  value  of  the  property,  with  a  capital 
stock  of  93,760,000,  of  which  $3,250,000  is 
issued  as  fully  paid  for  conveyance  of  the 
mines;  the  settlement  with  a  very  great 
majority  of  the  associates  on  the  basis 
of  a  sals  for  $2,000,000  of  stock  as  at 
first  represented,  the  promoters  retaining 
11,260,000  of  shares  as  a  secret  profit,  in- 
tending also  to  procure  from  the  public 
subscriptions  for  (600,000  of  stock  in  cash 
at  par,  and  actually  carrying  out  this 
purpose,   the   promoters   themselves   during 
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all  tlieu  nuinipulatioQB  liaTing  entire  cod- 
trol  of  all  executive  ofSces  of  the  corpo- 
ration. In  the  abeence  of  compelling  au- 
thority, we  cannot  set  the  ieal  of  judicial 
approval  upon  auch  buaioess  policies.  See 
Bigelow  V.  Old  Dominion  Copper  Min.  &, 
Smelting  Co.  74  N.  J.  Eq.  467,  71  AtL  at 
pages  178,  177. 

Both  on  authority  outaide  of  our  own 
iaaee,  and  on  principle,  it  appears  to  us 
that  the  defendant  should  be  held  liable. 
But  in  this  jurisdiction  the  matter  does 
not  stand  quite  on  the  basis  of  an  original 
proposition.  In  two  thoroughly  considered 
opinions  in  recent  years  (Hayward  v.  Lee- 
son,  176  Mass.  310,  49  L.R.A.  725,  67  N.  E. 
669,  and  Old  Dominion  Copper  Min.  &, 
Smelting  Co.  v.  Bigelow,  186  Mass.  315,  108 
Am.  St.  Rep.  479,  74  N.  E.  863),  this  court 
has  bold  that  liability  existed  in  a  case  like 
this.  It  is  not  necessary  to  repeat  the  ar- 
guments of  these  decisions.  There  is  thus 
added  to  considerations  which  otherwise 
exist,  the  force  of  tbe  doctrine  of  ilare  de- 
outs.  One.  or  both  of  these  easea  have  fre- 
quently been  cited  by  courts  of  other  juris- 
dictions, and  always  with  approval  until 
Old  Dominion  Copper  Min-  k  Smelting  Co. 
V.  LewiBobn,  7B  C.C.  A.  534,  148  Fed.  102D, 
s.  c.  210  U.  5.  200,  B2  L.  ed.  1026,  28  Sup. 
Ct.  Rep.  634.  No  arguments  have  been 
adduced  not  considered  in  those  cases,  and 
no  points  now  brought  forward  wera  not 
there  disoussed.  While  the  rule  of  store 
dtoiait  does  not  prevent  the  overruling  of 
those  cases,  they  should  not  be  disturbed 
unless  they  now  appear  to  be  so  clearly 
wrong  as  to  have  no  sound  support.  Ma- 
batdy  T.  McHugh,  202  Mai«.  148,  23  L.BJ. 
(N.S.)  487,  132  Am.  St.  Rep.  484,  88  N. 
E.  894,  10  Ann.  Caa.  600.  It  must  appear 
that  the  law  was  "misunderstood  or  mis- 
applied." 1  Kent.  Com.  475.  There  was 
no  misconception  of  the  points  involved 
when  tbese  cases  were  decided,  nor  any  lack 
of  discernment  in  their  application  to  the 
affairs  of  corporations.  It  does  not  appear 
that  tbey  have  become  archaic  or  inappli- 
cable bf  reason  of  business  evolutions  since 
they  were  announced.  On  the  contrary,  tbe 
tendency  of  custom  since  the  first  case  wa* 
decided  has  been  rather  in  the  direction  of 
more  strict  accountability  of  tho^  owing 
duties  to  corporations  and  their  stock- 
holders. At  all  events,  we  perceive  no  occa- 
sion to  relax  these  principles  of  account- 
ability for  breaches  of  trust.  The  mere 
fact  that  the  Supreme  Court  of  the  United 
States  has  sines  decided  the  question  dif- 
ferently is  not  alone  a  sufficient  consider- 
ation for  reversing  our  decisions.  It  is 
only  when  the  reasoning  of  its  decision  is  of 
convincing  power,  and  compels  the  conclu- 
sion that  our  cases  were  wrongly  decided, 
40  L.R.A.(N.S.) 


t  it  n 


land  o 


r  support  in  other 
branches  of  the  laW  than  those  where  it  is 
supreme  under  tbe  Federal  Constitution. 
With  great  respect  to  the  decision  in  210 
U.  B.  206,  62  L.  ed.  1025,  28  Sup.  Ct.  Rep. 
634,  we  are  constrained  to  adhere  to  the 
laws  as  laid  down  in  tbe  earlier  cases  in 
this  commonwealth. 

We  have  discussed  the  question  as  if  the 
same  legal  principles  are  involved  now  aa 
were  presented  upon  the  demurrer.  There 
are,  however,  certain  aspects  of  tbe  evi- 
dence which  seem  to  us  to  make_  it  essen- 
tially different  and  materially  stronger  for 
the  plaintiff.  When  the  votes  to  purchase 
the  mines  of  the  promoters  were  passed  on 
July  llth,  only  forty  shares  of  stock  had 
been  subscribed  for  or  issued.  Tbe  votes 
were  passed  by  tbe  directors  alone,  and 
there  was  no  vote  by  tbe  stockholders  at 
this  time.  It  is  true  that  the  directors  com- 
prised all  the  stockholders,  but  on  that 
date  tbey  were  acting  wholly  in  their  capa- 
city as  directors, — that  is,  as  tniBtaes. 
Th^  did  not  attempt,  so  far  as  any  records 
show,  to  shift  their  character  as  trustees 
for  that  of  individual  stockholders.  They 
did  not  pursue  the  careful  course  of  sepa- 
ration of  these  dual  capacities  by  calling 
a  stockholders'  meeting,  which  was  fol- 
lowed in  North-Weat  Transp.  Co.  v.  Beatty, 
L.  R.  12  App.  Gas.  689,  60  L.  J-  P.  C. 
N.  S.  102,  67  L.  T.  N-  S.  429,  36  Week. 
Rep.  647;  nor  did  they  assent  in  writing 
as  stockholders.  So  far  as  the  records  show 
up  to  this  point,  there  was  only  a  directors' 
vote  for  the  purchase.  Moreover,  the 
records  of  the  plaintiff  show  that  at  tbe 
opening  of  this  meeting  only  six  of  the 
seven  directora  were  present.  Four  of  these 
six  directors  resigned,  as  did  also  tbe  absent 
seventh  director;  their  resignations  were  ac- 
cepted and  their  successors  were  chosen. 
But  of  the  five  newly  chosen  directora,  only 
two  were  present  and  took  their  seata. 
Thus  there  were  four  directors,  a  bare 
quorum  and  majority,  preaent  when  tbe 
offers  for  the  sale  of  the  mines  wer«  pre- 
sented and  the  totes  for  their  purcbaae 
were  passed.  These  votes  to  purchase  were 
not  consummated  until  December,  1896,  and 
January,  1896,  when  the  deeda  were  de. 
livered  to  the  plaintiff.  The  vote  to  issue 
tbe  certificates  of  stock  in  payment  for  the 
conveyances  of  mines  was  passed  on  Sep- 
tember 18,  1896.  Under  data  of  July  18, 
1895,  the  only  subscription  list  of  tbe  plain- 
tiff was  signed.  Upon  this  list  appear  the 
names  of  those  outside  persona  who  sub- 
scribed for  the  $600,000  of  working  capital 
for  the  plaintiff.  The  money  was  paid  by 
some  of  the  outside  stockholders  before 
September  18,  and  at  least  as  early  as  Sep- 
tember 10,   1896-     Stock  certiBcates  wera 
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Dude  out  for  the  number  ol  shftra  allotted 
to  each  imder  dftte  of  September  ISth.  The 
riglita  of  ftll  thefte  perwiiu  u  lubseriberB 
had  become  fixed  at  least  ai  early  aa  Bep- 
tcmber  ID,  1895,  before  which  date  tbe  anb- 
Mriptions  were  all  received,  and  when 
noticFB  of  their  acceptance  and  demands  for 
pavment  were  aent  out,.  These  circum- 
»Unce«  amply  support  the  flnding  of  the 
single  justice  that  iaauance  of  the  20,000 
sliarea  to  tbe  ptiblic  was  in  the  summer  or 
fall  of  1896.  These  stockholders  were  en- 
titled to  have  a  disclosure  made  to  the 
MrporatioD  through  independent  officers. 
There  is  no  pretense  that  any  disclosure 
was  made  to  these  subscribers.  On  Sep. 
lember  18,  1805,  the  directors  of  the  plain- 
tiff voted  to  issue  the  stock  aa  before  stated, 
— 30,000  ahares  to  Bigelow  and  Lewisolin, 
100,000  to  tbe  nominee  Dumaresq,  and 
there  was  made  out  the  certificate  for  the 
rtDuming  20,000  shares  to  Thomas  Nelson, 
treasurer, — and  these  four,  professing  to 
represent  all  the  stock  of  tbe  plaintiff, 
signed  the  written  approval  of  all  previous 
seta  of  the  directors.  This  is  the  Srst  at- 
tempt of  the  stockholders  to  act  respect- 
ing this  mibject. 

As  before  pointed  out,  the  certificate  to 
Kelson  was  wrongfully  issued;  except  as  it 
belonged  to  outside  subscritiers,  it  was 
treasury  stock.  There  were  then  other 
itockholdera  of  tbe  pl&intiff  who  had  paid 
(or  their  stock,  although  they  had  not  re- 
ceived their  certificates,  but  tbe  plaintiff 
had  their  money  and  they  were  entitled  to 
be  treated  as  stockholders.  Chester  Glass 
Ca  V.  Dewey,  16  Mass,  9t,  8  Am.  Dec. 
lH;  Chaffin  v.  Cummings,  37  Me.  76; 
HaWH  T.  Anglo-Saxon  Petroleum  Co.  101 
UassTses-SOS.  Their  certiflcates  were  dated 
September  18,  1805,  and  issued  directly. 
These  circumstancea  show  that  at  the  first 
and  only  time  when  there  was  an  effort  on 
the  part  of  tbe  promoters  to  secure  a  ratifi- 
cation of  their  wrongful  acta,  there  were 
certain  ahareholders  who  were  not  repre- 
sented, and  who  did  not  themselves  sign  in 
assent,  and  who  were  in  fact  ignorant  of 
the  wrong  done  the  corporation.  Further, 
th^  do  not  show  that  at  any  time  from 
the  organization  of  the  corporation  onward 
was  there  a  moment  when  all  the  stockhold- 
ers or  directors  knew  of  the  material  facts 
ss  to  tbe  defendant's  relation  to  the  corpo- 
rstfon.  In  this  view  of  the  facts,  which  is 
mpported  fully  by  the  evidence,  tiiere  ap- 
pears to  be  no  assent  by  the  corporation, 
with  knowledge  of  the  facts  by  all  those 
*ho  at  any  time  constituted  all  the  stock- 
holdera,  except  by  assuming  tbe  knowledge 
of  Bigelow  and  Lewisohn  on  July  II,  1895, 
when  there  were  only  forty  shares  of  stock, 
f<B  which  the  latter  had  paid,  to  be  the 
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knowledge  of  all  the  stockholders,  although 
there  were  then  seven  shareholders  as  to 
whose  actual  knowledge  of  the  scheme  there 
is  no  evidence,  although  all  were  tbe  tools 
of  the  defendant  and  Lewisohn.  It  is  only 
by  treating  these  subscriptions  as  a  sham 
that  knowledge  even  of  the  owners  of  tbe 
forty  shares  can  be  found.  But  tliese  sub- 
scriptiona  were  necessary  to  tbe  organi- 
zation under  the  New  Jersey  law.  Hence  the 
rule  of  Salomon  v.  Salomon  i,  Co,  [1897] 
A.  C.  22,  75  L.  T.  N.  S.  428.  65  L.  J.  Cb. 
N.  6,  35,  46  Week.  Rep.  IS:!,  4'  Manson,  89, 
and  tike  cases,  has  no  application  to  these 
facts,  nor  does  the  difficulty  meet  "the  pe- 
titioner at  the  outset  that  it  has  assented 


1028,  1029,  28  Sup,  Ct.  Rep.  634,  636), 
unless  it  is  said  that  in  fact  knowledge  by 
tbe  plaintiff's  dominant  stock  holders  is 
knowledge  by  the  corporation.  But  the  de- 
fendant was  committing  a  breach  of  trust 
on  his  principal,  the  plaintiff,  and  where 
one  is  committing  a  wrong  in  his  own  in- 
terest, his  knowledge  does  not  bind  the 
corporation,  which  might  in  an  innocent 
transaction  be  aS'ected  by  his  knowledge. 
Indian  Head  Nat.  Bank  v.  Clark,  166  Mass. 
27,  43  N.  E.  912;  Produce  Exch.  Trust  Co, 
v.  Bieherbacb,  176  Mass.  677-688,  68  N.  E. 
102.  These  considerations  mark  the  case 
as  different  in  material  reepeeta  from  that 
which  was  stated  in  Old  Dominion  Copper 
Min.  ft  Smelting  Co,  v,  Lewisohn,  210  U.  S. 
206,  62  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634, 
and  bring  it  clearly  within  the  well-recog- 
nized rule  of  promoter's  liability,  laid  down 
in  the  numerous  and  undisputed  cases  be- 
fore cited.  The  Supreme  Court  of  the 
United  States  has  never  passed  upon  these 
fa6ts  nor  upon  such  a  case  as  is  thus  pre- 
sented. We  Imow  of  no  authority  wliich 
countenances  a  different  decision  upon  them 
than  that  here  reached.  The  conflict  be- 
tween tbe  Federal  courts  and  this  court  in 
this  respect  appears  to  be  not  upon  the 
merite  of  the  case  as  disclosed  upon  the 
present  record.  See  Bigelow  v.  Old  Do- 
minion Copper  Min.  ft  Smelting  Co.  74 
N.  J.  Eq.  457,  71  Atl.  163-176. 

But  there  is  stiU'another  aspect  in  which 
the  case  differs  from  that  presented  in  the 
Federal  court  and  in  our  previous  decision. 
Tbe  defendant  held  out  to  subscribers  of 
his  syndicate,  before  the  incorporation  of 
the  plaintiff,  that  its  capitet  stock  was  to 
be  «2,S00,00a,  and  that  they  would  get  for 
one  share  in  the  Baltimore  company  two  in 
the  new  company,  and  that  the  rest  would 
l>e  sold  to  furnish  the  working  capital. 
The  right  of  these  parties  to  become  stock- 
holders in  the  plaintiff  company  was  fixed 
before  iU  first  meeting  of  stockholders  was 
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held,  because  thej  h»d  signed  the  lyndioite 
agreement  and  had  made  two  payments  on 
account  of  their  aubBcriptions.  They  were 
Bharera  thus  in  the  profit  of  $1,000,000 
above  the  costs  of  mines.  But  they  were 
also  entitled  to  disclosure  of  the  secret 
profit  of  $1,2G0,000  more,  taken  by  the  de- 
fendant and  Lewisohn,  and  it  is  found  that 
most  of  them  were  ignorant  of  it.  Respect- 
ing any  sale  to  the  plaintiff  in  which  they 
had  ajin'eed  to  become  shareowners  on  any 
other  basis  than  that  of  two  for  one,  they 
were  entitled  to  disclosure.  This  is  quite 
aside  from  any  rights  tbey  may  have  had 
against  Bigelow  for  not  treating  them  fair- 
ly on  the  division  of  profits.  It  stands  on 
dilTerent  ground.  In  that  relation  they 
were  sharers  in  promoters'  proflts,  and  they 
received  what  they  expected.  But  they 
hod  also  agreed  to  be  subscribers  to  stock 
of  the  plaintiff.  In  that  character  they 
were  not  promoters,  but  stockholders  and 
entitled  to  all  their  rights.  That  they 
knew  there  was  to  be  a  sale  for  ^2,000,000 
and  a  profit  of  two  for  one  was  no  reason- 
able ground  for  expectation  that  the  de- 
fendant would  take  a  large  additional  secret 
profit.  As  to  this  secret  profit,  the  members 
of  the  syndicate  had  the  same  rights  as 
the  outside  public;  that  is,  they  were  en- 
titled to  a  disclosure  to  an  independent 
and  impartial  board  of  ofRcers  who  should 
be  in  a  position  to  act  for  the  interests  of 
the  corporation  as  opposed  to  those  of  the 
promoters.  In  this  regard  the  case  is  like 
Arnold  Y.  Searing,  73  N.  J.  Eq.  202,  67 
Atl.  831,  where  the  defendants  were  held 
liable. 

4.  It  is  argued  that  even  though  the  rati- 
fication in  writing  he  disregarded,  stilt  the 
acts  of  the  stockholders  of  the  plaintiff,  aft- 
er some  of  them  knew  of  the  fact  that  there 
WB£  some  profit  to  Bigelow  and  Lewisohu 
beyond  that  occruing  to  all  the  other  mem- 
bers of  the  syndicate,  have  amounted  to  a 
ratification.  The  complete  answer  to  this 
argument  is  that  the  single  justice  has 
found,  until  shortly  before  the  bringing  of 
these  suits,  neither  the  stockholders  nor  the 
company  had  gained  any  knowledge  as  to 
the  facts  upon  which  the  claim  is  now 
based;  that  the  very  great  majority  of  the 
stockholders  never  knew  or  assented  to  the 
operations  by  which  the  secret  profit  was 
obtained,  and  did  not  have  knowledge  of  or 
access  to  the  books  or  records  of  the  cor- 
poration. The  votes  of  ratification  of  1899 
and  1901,  being  passed  under  these  condi- 
tions, do  not  bind  the  plaintiff. 

5,  Several  other  objertions  are  made  to 
the  granting  of  relief  to  the  plaintiff.  It 
is  urged  that  the  plaintiff  ought  not  to  re- 
cover because,  a  larger  majority  of  its  stock 
being  held  by  a  Maine  corporation,  an 
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agreement  has  been  entered  into  by  that 
corporation  and  certain  trustees,  by  which' 
it  was  attempted  to  provide  for  the  con- 
duct of  these  suits  and  sequestrate  the  pro- 
ceeds to  holders  of  negotiable  certificates. 
But  this  agreement  is  one  to  which  the' 
plaintiff  is  not  a  party,  and  it  was  made- 
long  after  these  suits  were  instituted.  If 
it  is  illegal,  it  may  be  set  aside  in  appro- 
priate proceedings;  but  the  rights  of  the 
plaintiff  for  the  benefit  of  all  its  stockhold- 
ers cannot  be  refused  enforcement  on  such- 
ground. 

0.  The  defense  of  laches  cannot  prevail. 
It  is  found  as  a  fact  that  as  soon  as  the 
defendant  and  his  associates  Toleaaed  their 
absolute  control  of  the  plaintiff,  the  action 
was  seasonably  begun.  The  plaintiff  is 
held  to  the  exercise  of  diligence  after  the 
discovery  of  the  facts,  but  there  can  be  no 
laches  so  long  as  there  is  no  knowledge  of 
the  wrong  complained  of,  and  no  failure  to 
avail  one's  self  of  reasonable  opportunities 
to  ascertain  the  facts.  So  long  as  the  plain- 
titr  was  wholly  in  the  power  of  the  defend- 
ant, it  could  not  be  charged  wjtli  knowl- 
edge. Mere  lapse  of  time  is  no  bor  to  re- 
lief under  these  circumstances.  Lydnev  t 
W.  Von  Ore  Co.  v.  Bird,  L.  R.  83  Ch.  Div. 
85,  55  L.  J.  Ch.  N.  S.  875,  6B  L.  T.  N.  S. 
568,  34  Week.  Rep.  749;  Lagunas  Nitrate 
Co.  v.  I..agunas  Syndicate  flBOB]  2  Ch.  392- 
433,  68  L.  J.  Ch.  K.  S.  690,  48  Week.  Rep. 
74',  81  L.  T.  N.  S.  334.  15  Times  L.  R. 
438;  Twin-Lick  Oi!  Co.  v.  Marbury,  81  U. 
S.  587,  23  L.  ed.  328. 

7.  Nor  is  the  statute  of  limitations  a 
bar.  The  time  limited  by  the  statute  does 
not  begin  to  run  against  a  breach  oF  trust. 
where  there  is  a  fiduciary  duty  to  disclose 
the  facts  on  which  the  cause  of  action  rests, 
until  the  facts  have  or  ought  to  have  been 
discovered.  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  147;  Rev.  Laws,  chap.  202,  %  11. 
The  ground  of  the  defendant's  liability  )» 
his  breach  of  trust  as  a  promoter. 

8.  It  follows,  from  what  has  been  said  as 
to  the  nature  of  the  wrong  done  by  the  de- 
fendant, that  he  is  liable  in  aolido.  The  act 
of  the  defendant  and  Lewisohu  was  a  joint 
act  for  the  benefit  of  both.  Their  subdivi- 
sion of  the  profits  made  cannot  affect  the 
right  of  the  plaintiff.  The  breach  of  trust 
which  they  as  promoters  committed  was  in 
the  nature  of  a  tort.  This  renders  them 
liable  severally  as  well  as  jointly,  and  for 
the  whole  damage.  Hajward  v.  I^ecson,  176 
Mass.  310-324,  40  L.E.A.  725,  57  N.  E.  6.)6, 
and  cases  cited;  Old  Dominion  Copper  Min. 
*  Smelting  Co.  v.  Bigelow,  188  Mass,  at 
page  32S,  108  Am.  St.  Rep.  479,  74  N.  E. 
669;  Feneff  v.  Boston  £  M.  R.  Co.  IDS 
Mass.  575-S81,  82  N.  E.  706;  Gluckstcin  v. 
Barnes  [IBOO]  A.  C.  240,  69  L.  J.  Ch.  N. 
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B.  385,  82  lu  T.  K.  S.  393,  18  Times  L.  R. 
Ml,  7  UansoQ,  321;  Bigelow  v.  Old  Domin- 
ion  Copper  Uin.  t  Smelting  Co.  74  N.  J. 
Bj.  457,  71  Atl.  153-176. 

i.  M  to  the  character  of  relief  nhich  can 
be  afforded,  it  is  said,  Hrst,  th&t  reHcission 
ia  th«  oaij  remedf  open  to  the  petitioner. 
TIm  single  jnstice  has  found  that  tlie  situa- 
tion of  the  parties  and  the  properties  is  not 
Mch  u  to  make  it  just  at  this  time  to  order 
■  KMission-  The  evidence  justiSeg  this 
Gmling.  It  was  decided  in  thia  case  at  its 
earlier  etage  (188  Mass.  316-32S,  108  Am. 
St.  Rep.  47Q,  74  N.  E.  663)  that  rescission 
is  not  the  only  remedy.  Hayward  v.  Lee- 
son,  176  Maaa.  310-321,  49  LJLA.  726,  67 
N.  a  6S6;  Parker  v.  Niekerson,  137  Mass. 
487.  We  are  not  disposed  to  question  the 
correctneas  of  the  decision  upon  this  point. 
Wlieii  one  haa  committed  a  breach  of  trust, 
there  la  no  occasion  to  be  ovenolicitous  to 
•M  that  the  faithless  fiduciary  should  not 
mtke  reparation  for  the  wrong  done.  Re 
OlTupia  [1898]  2  Ch.  163-169,  S7  L.  J. 
CL  N.  S.  433,  78  L.  T.  N.  S.  629,  14  Times 
L.  n.  451,  S  Manson,  139;  Lydney  A.  W. 
Iron  Ore  Co.  v.  Bird,  L.  B.  33  Ch.  Bit.  86- 
H,  55  L.  J.  Cb.  N.  S.  876,  56  L.  T.  N.  S.  668, 
U  Week.  Rep.  740.  The  essence  of  the  suit 
ii  that  a  secret  profit  was  taken  by  the  pro- 
■lolers.  The  obvious  reason  is  a  return  of 
the  wcret  profit  The  difficulty  of  ascer- 
taining the  amount  of  that  profit,  which 
troabled  the  court  in  Re  Cape  Breton  Co. 
L  S.  29  Ch.  DiT.  796,  54  L.  J.  Ch.  N.  S. 
m,  33  WeA.  Rep.  788,  63  L.  T.  N.  8.  181, 
does  not  exist  here.  See  Cavendish-Bentinck 
T.  Fenn,  L.  R.  12  App.  Gas.  652,  67  L.  J. 
CL  N.  8.  562,  67  L.  T.  N.  S.  773,  36  W«ok. 
Kep.  441;  Gluckstein  t.  Barnes  [1900]  A.  C. 
!40,  69  L.  J.  Ch.  N.  S.  386,  82  L.  T.  N.  8. 
393,  10  Times  L.  R.  321,  7  Manson,  321;  Re 
Lftds  k  H.  Theatres  [1902]  2  Ch.  809,  61 
Week.  Rep.  6,  72  L.  J.  Ch.  N.  S.  1,  87  L.  T. 
-V.  8.  488,  10  Manson,  72;  Yale  Gas  8tove 
Co.  T.  Wilcos,  64  Conn.  101,  2S  L.RA.  00, 
*i  Am.  St.  Rep.  ISO,  20  Atl.  303. 

10.  The  plaintiff  haa  also  appealed  from 
the  decrees  in  its  favor.  It  presses  its  ap- 
peals on  the  ground  that  it  is  entitled  to 
morer  the  dtfi^erence  between  the  market 
Tilne  of  the  shares  received  tiy  the  de- 
Ifodant  and  Lewisohn,  and  the  cost  to  tliem 
of  the  property  conveyed  to  it.  This  is  the 
'Deasure  of  recovery  where  there  is  a  fidu- 
ciary relation  at  the  time  of  the  pnrchase. 
Bat  there  is  no  finding  here  that  such  rela- 
tion existed  at  the  time  the  defesdant  and 
lewisohn  purchased  the  property.  There  is 
no  evidence  which  requires  such  a  finding. 
Ttip  corporation  was  not  organized  until  a 
'"n^iderable  period  after  the  options  had 
Wen  secured.  The  defendant  and  Lewisolm 
*«re,  during  all  this  time,  free  to  do  as  they 
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chose  with  their  purchase'  so  far  as  the 
plaintiff  was  concerned.  Thia  has  heen  be- 
fore decided.  188  Maas.  321,  108  Am.  St. 
Rap.  479,  74  N.  E.  653.  The  plaintiff  con- 
tends in  tbe  alternative  that  its  measure  of 
damage  is  the  difiference  between  the  intrin- 
sic value  of  the  property  conveyed,  and  the 
value  of  the  stock  issued  therefor.  Market 
value  is  the  standard  commonly  applied 
where  property  has  such  value.  It  is  only 
in  cases  where  the  value  of  property  cannot 
tie  fairly  ascertained  by  tbe  application  of 
this  test  that  resort  is  had  to  any  other. 
The  single  justice  appears  to  have  expe- 
rienced no  difficulty  in  determining  thAt 
value  of  these  mines.  There  are  no  excep- 
tional circumstances  which  call  for  the 
application  of  any  other  than  the  ordinary 

11.  Since  the  decision  of  this  case  on  de- 
murrer, reported  in  188  Mass.  315,  108  Am. 
St.  Rep.  478,  74  N.  E.  653,  and  the  entry 
of  tbe  decrees  by  the  single  justice  after  a 
full  heaaring  npon  the  facts,  the  defendant 
has  been  permitted  to  file  a  supplementary 
answer.  Old  Dominion  Copper  Min.  ft 
Smelting  Co.  v.  Bigelow,  199  Mass.  468,  B6 
N.  £.  660.  He  there  sets  up,  as  a  bar  to  tbe 
plaintiff's  claim,  a  judgment  of  the  circuit 
court  of  the  United  States  for  the  aouthern 
district  of  New  York,  entered  on  July  23, 
1008,  in  favor  of  the  defendants  in  a  suit 
like  one  of  the  present  suits  in  all  particn- 
lars,  except  that  it  was  prosecuted  against 
the  executors  of  the  will  of  Lewisohn,  the 
defendants'  demurrer  to  the  plaintiff's  bill 
being  sustained  and  tbe  final  decree  being 
entered,  whereby  the  claim  against  I^ew- 
isohn  was  held  to  be  without  founi^tloit; 
and  he  contends  that  the  matters  is  therebj 
res  fudicala  as  to  himself.  The  supplement- 
al answer  further  avers  that  the  issues  were 
the  same  as  those  here  involved,  and  th«t 
the  present  defendant  was  a  privy  to  the 
judgment  in  that  case,  and  participated  In 
the  defense,  and  acted  with  Lewisohn's  ex- 
ecutors throughout  the  entire  pendency  of 
the  suit.  The.  Lewisohn  suit  was  heard  in 
the  circuit  court  of  the  United  States,  and 
on  appeal  in  the  United  States  circuit  court 
of  appeals,  and  afterwards  upon  certiorari 
in  the  Supreme  Court  of  the  United  States, 
210  U.  8.  206,  62  L.  ed.  1026,  28  Sup.  Ct. 
634.  On  these  supplemental  answers  a 
hearing  was  had  before  a  single  justice, 
who  reserved  questions  arising  thereon  for 
the  consideration  of  this  court  upon  the 
pleadings  and  all  the  evidence. 

One  of  the  two  suits  before  us  seeks  to 
set  aside  the  conveyance  of  the  outside  prop- 
erties and  secure  the  return  of  the  30,000 
sliares  of  capital  stock  issued  therefor,  and 
the  otiier  to  recover  damages  resulting  from 
the  conveyance  to  the  plaintiff  of  the 
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and  other  real  estate  of  tbe  Baltimore  com- 
pany for  the  excessive  valuation  of  100,000 
iucb  sharea.  In  other  rcBpects  the  two  bills 
are  alilie.  Two  suite  (the  bills  in  wbich 
have  the  sanie  allegatiooB  as  these,  fnutatia 
mvtandit]  were  brought  against  the  exec- 
utors of  Lewisohn  in  the  United  States  cir- 
cuit court  for  the  aoutbern  district  of  New 
York.  The  one  relating  to  the  outside  prop- 
ertiee  and  the  issue  of  the  30,000  shares  was 
decided  ultimately  by  the  United  States  Su- 
preme Court,  and  final  decree  was  entered 
dismissing  the  suit.  In  the  other  suit,  re- 
specting the  issue  of  tbe  100,000  shares  for 
tbe  mines  and  other  real  estate  of  tbe  Bal' 
timore  company,  no  decree  has  been  entered, 
and  it  appears  to  be  still  pending.  Separ- 
ate oSers  of  sale  were  presented,  and  separ- 
ate votes  were  paseed  by  tbe  directors  of  the 
plaintiff  for  tiie  purchase  of  the  outside 
properties  for  30,000  shares  of  its  full  paid 
nonassessable  capital  stock,  and  for  the 
purchase  of  the  property  of  the  Baltimore 
company  for  100,000  like  shares.  Separate 
votes  were  also  passed  to  issue  the  30,000 
shares  to  defendant  and  Lewisohn,  and  to  is- 
sue tbe  100,000  shares  to  Dumaresq.  Prob- 
ably tbe  defense  of  res  judtcata  cannot  ap- 
ply to  tbe  suit  respecting  100,000  shares, 
for  the  suit  touching  those  shares  against 
Lewisohn's  executors  has  never  gone  to 
judgment  and  is  still  pending.  The  re* 
at  issue  in  that  suit,  which  appears 
.  to  be  somewhat  different  from  that  in- 
volved in  the  other,  has  therefore  nev- 
er become  judicata.  This  'circumstance  is 
noted  in  passing.  In  some  aspects  of 
the  cose  it  may  be  important  and  per- 
haps decisive.  In  view  of  the  ground  upon 
which  this  opinion  is  based,  however,  it 
makes  no  difference  in  the  result,  and  we  do 
not  further  advert  to  it.  It  appears  that 
tbe  fundamentel  questions  in  tbe  suit  in  tbe 
Federal  court  were  precisely  the  same  aa 
thoee  raised  in  tbe  present  suit,  relating  to 
tbe  30,000  shares,  and  passed  upon  in  18S 
Mass.  316,  108  Am.  St.  Bep.  4TB,  74  N.  E. 
663.  The  present  defendant  was  not  a  party 
to  the  suit  in  the  Federal  court,  but  there 
is  evidence  that  he  participated  in  the  de- 
fense of  it. 

The  plaintiff  objecte  that  the  order  of  the 
single  justice  allowiiig  the  defendant  to  file 
tbe  supplemental  answers  was  erroneous. 
This  order  was  made  in  the  exercise  of  judi- 
cial discretion,  and  unless  such  discretion 
was  wrongly  exercised  it  must  stand.  The 
facts  averred  in  these  answers  could  not 
have  been  pleaded  when  the  original  answers 
were  filed,  for  tbe  evenU  they  set  up  have 
occnried  since.  It  is  urged  that  the  decree 
in  favor  of  the  executora  of  Lewisohn  was 
entered  in  the  United  Stetes  circuit  court 
before  the  trial  upon  tbe  merits  in  this , 
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court,  and  might  iiave  been  pleaded  in  bar, 
notwithstanding  the  proceedings  in  the  Su- 
preme Court  of  tbe  United  States  upon  * 
writ  of  oertiorari.  But  even  if  this  be  the 
law,  the  single  justice  cannot  be  aaid  to 
have  erred  in  permitting  the  defendant  to 
set  up  a  decree  which  rests  upon  a  decision 
of  the  court  of  lost  resort,  made  after  the 
close  of  the  bearing  upon  the  merits  in  the 
present  suite.  The  decree  in  the  Federal 
court,  although  founded  upon  a  demurrer, 
may  under  proper  circumstances  be  a  bar 
to  another  suit,  as  well  as  one  founded  up- 
on a  hearing  of  evidence.  Yates  v.  Utica 
Ba«k,  208  U.  S.  181-183,  51  L.  ed.  1015, 
1016,  27  Sup.  Ct.  Rep.  646;  Northern  P.  R. 
Co.  V.  Siaght,  205  U.  S.  122,  and  cases  cited 
at  page  130,  51  L.  ed.  738,  741,  27  Sup.  Ct. 
Rep.  442,  In  the  view  that  we  take  of  the 
case,  it  is  not  necessary  to  discuss  other  ob- 
jections urged  by  the  plaintiff  to  the  force 
of  this  decree,  or  the  similarity  of  the  issues 
in  the  two  sete  of  suite. 

12.  The  moat  importent  and  difficult 
question  is  whether  the  contention  of  the 
defendant  is  sound  that  the  decree  of  the 
Federal  court  is  a  complete  bar  to  the  prea- 
ent  auite.  His  argument  is  that,  under  the 
law  of  New  York,  the  decree  of  the  circuit 
court  of  the  United  Statea  is  a  bar  to  tho 
maintenance  of  another  suit  for  the  same 
cause  of  action  by  the  same  plaintiff  against 
him,  and  that,  under  article  4,  §  1,  of  the 
Constitution  of  tbe  United  Stetes,  the  ef- 
fect given  by  the  law  of  New  York  to  the 
decree  must  he  given  by  this  court,  in  order 
that  it  receive  the  constitutionally  required 
full  faith  and  credit.  The  constitutional 
provision  is  as  applicable  te  a  decree  of  the 
circuit  court  in  the  southern  district  of 
New  York  as  to  a  decree  in  the  state  courte. 
Deposit  Bank  v.  Frankfort,  191  U.  S.  40»- 
516,  48  L.  ed.  278-382,  24  Sup.  Ct.  Rep.  154; 
Central  Nat.  Bank  v.  Stevens,  189  U.  S. 
432-480,  42  L.  ed.  807-817,  18  Sup.  Ct. 
Rep.  403.  The  general  effect  of  the  decree 
(except  as  to  matters  of  law  or  practice 
arising  under  the  stetutes  of  tbe  United 
States,  which  have  no  bearing  in  the  pres- 
ent case)  is  governed  by  the  law  of  the 
state  of  New  York,  where  the  Federal  court 
was  sitting.  Hancock  Nat.  Bank  v.  Far- 
num,  178  U.  S.  840,  846,  44  L.  ed.  619,  621, 
20  Sup.  Ct.  Rep.  506,  citing  Crescent  City  L. 
8.  L.  4  S.  H.  Co.  V.  Butchers'  Union  S.  H. 
&  L.  S.  L.  Co.  ISO  U.  S.  141,  147,  30  L.  ed. 
814,  617,  7  Sup.  Ct.  Rep.  472;  Metcalf  v. 
Watertown,  163  U.  S.  671,  676,  33  L,  ed. 
861,  863,  14  Sup.  Ct.  Rep.  047;  Pittsburgh, 
C.  C.  t  St.  L.  R.  Co.  V.  Long  Island  Loan  & 
T.  Co.  172  U.  S.  493,  43  L.  ed.  528,  IS  Sup. 
Ct.  Hep.  238. 

But  before  we  reach  the  consideration  of 
tbe  effect  of  the  decree  and  the  interprets- 
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tioa  that  shonld  be  given  to  it  under  the 
Um  of  New  York,  there  ia  »  prelimiDar]' 
tnd  fundoment&i  queetion  as  to  the  precise 
DMiniDg  of  the  full  faith  and  credit  clause 
of  the  Federal  Constitution  tu  applied  to 
the  circumstanecB  of  this  case.  An  analjHiB 
of  the  defendants'  contention  atiowa  that 
his  defense  ot  estoppel  by  res  judicata  rests 
upon  tbe  ground  that  he  was  either  t,  partf 
or  privy  to  the  New  York  judgment.  It  is 
not  and  cannot  be  urged  that  the  New  Y'ork 
snit  was  a  proceeding  in  rom  as  to  the 
plaintiff'a  cause  of  actiop.  It  was  a  per- 
sonal suit.  Except  in  proceedings  tn  rent, 
there  is  no  sueh  thing  known  to  the  law 
u  an  adjudication  of  a  cause  of  acti 
which  can  be  availed  of  as  re*  judicata  by 
any  others  than  by  parties  and  their  pr: 
in.  The  doctrine  of  stare  dedeit  stands 
on  a  wholly  different  ground.  The  conten- 
tion is  that,  even  though  the  court  wai 
convinced  that  its  former  decision  upon  the 
merits  was  erroneous,  and  desired  to  correct 
the  mistake  by  deciding  the  Ia(«r  cases 
ferently,  tbe  decision  against  the  plaintiff 
would  prevent  such  correction  of  error.  The 
fact  that  a  party  has  fuHy  litigated  his 
cause  of  action  in  one  suit,  and  has  been  de- 
feated, is  of  no  avail  in  another  suit  to 
which  a  stranger  to  the  flrat  suit  is  a  party, 
involving  precisely  the  same  issues.  This 
principle  is  illustrated  by  many  cases. 
Keokuk  t  W.  R.  Co.  v.  Miasourj,  162  U.  8. 
301,  38  L.  ed.  4G0,  14  Sup.  Ct.  Rep.  692; 
Crescent  City  L.  S.  L.  &  B.  H.  Co.  v. 
Batchers'  Union  S.  H.  t  L.  8.  L.  Co.  IZO 
V.  S.  141,  156,  30  L.  ed.  614,  61B,  7 
Snp.  Ct  Hep.  472;  Uoore  v.  Albany,  OS 
S,  Y.  386;  Trimmer  v.  Rochester,  130  N,  Y. 
«1,29  N.  E.  746;  Stone  v.  State,  138  N.  Y. 
124,  33  N.  E.  733;  Wallace  v.  Straus,  113  N. 
Y.  238,  21  N.  E.  66;  Collins  v.  Hydorn,  133 
X.  Y.  320,  32  N.  E.  69;  Groth  v.  Washburn, 

39  Hun,   324;    Furlong  v.   BanU,   80  Hun, 
248,  29  N.  Y.  Supp.  985. 

The  defendant  can  prevail  on  his  supple- 
mentary answers  only  upon  tbe  ground  that 
be  was  either  a  party  or  privy  to  the  judg- 
ment rendered  in  the  United  States  circuit 
nmrt  The  defendant  Bigelow  was  not  a 
party  to  that  suit,  and  he  does  not  assert 
(bat  he  was.  The  extent  of  his  contention  ia 
that  he  was  in  privity  with  the  executors 
of  Lewisohn,  and  therefore  entitled  to  the 
braedt  of  the  judgment  In  their  favor.  The 
first  matter  for  determination  is  this:  Does 
the  fall  faith  and  credit  clause  require  the 
eonrta  of'all  other  states  to  give  effect  to 
the  law  of  any  particular  state,  where  a 
judgment  may  he  entered,  as  to  who  are 
privies  to  such  judgment;  or  does  it  per- 
mit or  require  the  courts  of  tbe  state  where 
•  third  person  sets  up  the  defense  that  he 
ii  privy  to  a  judgment  entered  in  the  courts 
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of  another  state,  to  decide  that  question 
according  to  its  own  law?  Hence  it  becomes 
necessary  to  inquire  what  has  been  decided 
by  the  Supreme  Court  of  tbe  United  States, 
whose  decisions  upon  this,  as  a  Federal 
question,  are  binding  upon  all  state  courts- 
It  was  said  in  Smithsonian  Inst.  v.  St. 
John,  214  U.  S.  19,  at  pages  29,  29,  63  h. 
ed.  892,  897,  898,  29  Sup.  Ct.  Gep.  601,  at 
page  803:  "Without  doubt  the  constitu- 
tional requirement  (art.  4,  g  1),  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,"  implies  that 
tbe  public  acts  of  every  state  shall  he  giv- 
en the  same  efFect  by  the  courts  of  another 
state  that  they  have  by  law  and  usage  at 
home.  This  ia  clearly  the  logical  result  of 
tbe  principles  announced  as  early  as  1813, 
in  Mills  T,  Durjee,  7  Cranch,  481.  3  L.  ed. 
411,  and  steadily  adhered  to  even  since.' 
Hancock  Nat.  Bank  v.  Farnum,  176  U.  S. 
640,  642,  44  L.  ed.  619,  620,  20  Sup.  CL 
Rep.  GOB."  But  the  broad  language  of  this 
decision,  as  well  as  the  comprehensive 
phrase  of  the  Constitution  itself,  and  of  tbe 
act  of  Congress  in  pursuance  thereof,  is  to 
be  read  and  interpreted  in  the  light  of  the 
thing  intended  to  be  accomplished,  and  "of 
some  established  principles  which  they  were 
not  intended  to  overthrow."  Huntington 
V.  Attrill,  146  U.  8.  867-685,  36  L.  ed. 
1123-1134,  13  Sup.  Ct.  Rep.  224.  Many 
cases  have  arisen  in  which  this  phase  of 
tbe  subject  has  been  discussed.  It  has  been 
generally  held  that,  no  matter  how  clear 
may  be  the  language  of  the  statute,  nor  how 
decisive  the  decisions  of  the  courts,  of  the 
sister  state,  aa  to  the  scope  and  eSect  of 
judgments  upon  residents  of  other  states, 
yet  in  certain  aspects  such  judgments  may 
and  ought  to  be  narrowly  scrutinized,  and 
the  constitutional  injunction  given  a  reason- 
able interpretation.  It  was  said  in  Board 
of  Public  Works  V.  Columbia  College,  17 
Wall.  521,  at  page  628,  21  L.  ed.  687,  691; 
"Tbe  clause  of  the  Federal'  Constitution 
which  requires  full  faith  and  credit  to  be 
given  in  each  state  to  the  records  and  judi- 
cial proceedings  of  every  other  state  applies 
to  the  records  and  proceedings  of  courts 
only  BO  far  as  they  have  jurisdiction. 
Wherever  they  want  jurisdiction,  the  rec- 
ords are  not  entitled  to  credit."  This  was  a^ 
case  where  three  of  five  partners  appeared 
in  an  action  against  the  copartneri<hip, 
the  other  two  members  being  nonresidents^ 
not  served  with  process  and  not  appearing, 
and  under  the  law  of  New  York  a  judgment 
could  be  rendered  under  these  circumstances 
against  the  copartnership.  But  it  was  held 
that  the  absent  partners  were  not  bound 
by  a  judgment  so  entered.  In  D'Arcy  v. 
Ketchum,  11  How.  165,  13  L.  ed.  448,-,  k^ 
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judgment  was  entered  ftgainst  a  nonresi- 
dent defendant  who  had  not  appeared  or 
been  served  with  process,  in  accordance 
with  a  statute  of  New  York  permitting 
such  course  where  joint  debtors  were  sued 
and  one  oiilj  appeared.  This  statute  had 
i>een  adjudged  valid  by  the  courts  of  New 
York.  It  was  admitted  that  the  defendant 
was  a  joint  debtor  with  the  person  served 
in  New  York,  yet  it  was  lield  that  the  Con- 
stitution and  act  of  Congress  did  not  pur- 
port to  give  effect  to  state  judgments  as 
binding  upon  nonresident  defendants  not 
served  with  process  and  not  appearing.  See 
Goidey  v.  Slorning  News,  156  U.  S.  618- 
521,  3»  L.  ed.  Sir,  618,  16  Sup.  Ct.  Rep. 
669. 

It  was  said  in  the  recent  case  of  Brown 
V.  Fletcher,  210  U.  8.  82-88,  62  L.  ed.  966- 
970.  28  Sup.  Ct.  Rep.  702,  703,  that  "tlie 
constitutional  provision  does  not  preclude 
the  courts  of  a  state  in  which  the  judgment 
.  .  .  is  presented  from  inquiry  as  to  tbe 
jurisdiction  of  the  court  by  which  the  judg- 
ment was  rendered.  See  t)ie  elaborate  opin- 
ion by  Mr.  Justice  Bradley,  speaking  for 
the  court,  in  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897.  That  opinion  has 
been  followed  in  many  cases.  .  .  .  Even 
record  recitals  of  jurisdictional  facts  do 
not  preclude  oral  testimony  as  to  the  e:(- 
istence  of  those  facts."  Old  Wayne  Mut. 
Life  Asso.  v.  McDonough,  204  U.  S.  8,  15, 
51  L.  ed.  345,  348,  27  Sup.  Ct.  Rep.  236. 
These  principles  are  illustrated  in  applica- 
tion to  a  variety  of  facts,  for  example,  as 
to  whether  attachment  of  property  gives 
power  to  enter  a  judgment  of  etTect  beyand 
the  property  attached  (Pennoyer  v.  Neff, 
95  U.  S.  714-730,  24  L.  ed.  665-571);  as 
to  the  limits  of  jurisdiction  of  parish  courts 
in  the  settlement  of  estates  (Simmons  v. 
Saul,  138  U.  B.  438-448,  34  L.  ed. 
10G4-1DS9,  11  Sup.  Ct.  Rep.  369};  as 
to  whether  the  return  of  service  is  suf- 
ficient to  confer  jurisdiction  (Knowles  v. 
Loganaport  Qasliglit  &  Coke  Co.  19  Wall. 
SS,  22  L.  ed.  70) ;  as  to  whether  the  judg- 
ment is  responsive  to  the  issues  tendered 
(Reynolds  v.  Stockton,  140  U.  S.  2544S5,  35 
L.  ed.  464-467,  11  Sup.  Ct.  Rep.  773)  ;  as 
to  whether  an  attorney  had  authority  to  ap- 
pear (Cooper  V,  Newell,  173  U.  S.  555-566, 
43  L.  ed.  808-811,  IB  Sup.  Ct.  Rep.  506; 
Hall  V.  Lanning,  91  U.  S.  160,  23  L.  ed. 
871);  as  to  whether  the  cause  of  action 
was  such  as  to  give  the  state  court  jurisdic- 
tion to  render  a  judgment  entitled,  accord- 
ing to  settled  principles  of  public  and  in- 
ternational law,  to  enforcement  by  other 
courts  (Wisconsin  v.  Pelican  Ins,  Co.  127  U. 
S.  265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370)  ; 
as  to  whether  judgment  rendered  upon  ap- 
pearance by  prothohotary,  authorized  by 
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statute  of  state  where  judgment  was  en- 
tered, was  within  the  terms  of  a  power  of 
attorney  (Grover  t  B.  Sewing  Mach.  Co.  v. 
Itadcliffe,  137  U.  S.  287.  295,  34  L.  ed. 
670,  672,  11  Sup.  Ct.  Rep.  92)  ;  as  to  valid- 
ity of  decree  of  foreign  court  respecting  dev- 
olution of  real  estate  within  another  state 
(Clarke  v.  Clarke,  178  U.  S.  186-105,  44 
L  ed.  1028-1032,  20  Sup.  Ct.  Rep.  873); 
as  to  effect  of  decree  for  future  payment 
of  alimony  (Lynde  v.  Lynde,  181  U.  S. 
183,  46  L.  ed.  810,  21  Sup.  Ct.  Kep.  655)  ; 
as  to  whether  divorce  obtained  by  the  court 
liaving  jurisdiction  of  persons  of  both  par- 
ties must  be  recognized  in  their  domiciliary 
state  (Andrews  v.  Andrews,  188  U.  S.  14, 
47  L.  ed.  366,  23  Sup.  Ct.  Rep.  237; 
German  Sav.  k  L.  Soc.  v.  Dortraitier, 
192  U.  S.  125-128,  48  L.  ed,  373.  378, 
24  Sup.  Ct.  Rep.  821) ;  as  to  effect 
of  foreign  divorces  obtained  ear  parte 
(Bell  V.  Bell,  181  U.  S.  175,  45  L.  ed. 
804,  21  Sup.  Ct.  Rep.  551;  Streitwolf  v. 
Streitwolf,  181  U.  S.  179,  45  L,  ed.  807,  21 
Sup.  Ct.  Rep.  553;  Atherton  v.  Atherton, 
181  U.  S,  155,  45  L.  ed.  794,  21  Sup.  Ct. 
Rep.  544;  Haddock  v.  Haddock,  201  U.  S. 
562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  525, 
5  Ann.  Cas.  1) ;  as  to  whether  one  was 
"holder"  of  note  within  the  meaning  of  a 
warrant  of  attorney  authorizing  confession 
of  judgment  (National  Exch.  Bank  v.  Wiley, 
195  U.  8.  267-268,  49  L.  ed.  184-190,  26 
Sup.  Ct.  Rep.  70 );  as  to  whether  determina- 
tion of  domicil  of  deceased  person,  by  ap- 
pointment of  personal  representatives,  fore- 
closed similar  inquiry  in  other  states  (Thor- 
mann  v.  Frame,  176  U.  S.  350,  44  L.  ed. 
500,  20  Sup.  Ct.  Rep.  446)  ;  as  to  whether 
service  on  public  officer  impliedly  author- 
ized to  receive  service  for  a  foreign  corpo- 
ration, in  respect  of  business  transacted 
by  it  in  one  state,  was  also  impliedly  au- 
thorized to  the  same  extent  as  to  business 
not  there  transact«d  (Old  Wayne  Mut  Life 
Asso.  V.  McDonough.  204  U.  S.  8-22,  61  L. 
ed.  345-351,  27  Sup.  Ct  Rep.  236)  ;  as  to 
whether  a  corporation  is  really  doing  busi- 
ness in  the  state  in  which  service  is  made, 
within  the  rule  that  it  is  essential  to  juria- 
diction  over  a  foreign  corporation  having 
neither  property  nor  agent  id  the  stat«, 
that  it  be  doing  business  there  (Commercial 
Mut.  Acci.  Co.  V.  Davis,  213  U.  S.  245,  and 
cases  cited  at  page  255,  53  L.  ed.  7S2,  787, 
29  Sup.  Ct.  Rep.  446,  448;  Caledonian  Coal 
Co.  V.  Baker,  196  U.  8.  432,  49  t.  ed.  540, 
26  Sup.  Ct.  Rep.  375)  ;  as  to  whether  ad- 
ministration could  be  granted  upon  the  es- 
tate of  a  living  person  (Scott  v.  McXeal. 
154  U.  8.  34,  38  L.  ed.  898.  14  Sup.  Ct. 
Rep.  1108)  ;  as  to  the  suiEciency  of  service 
by  publication  (Smith  v.  Woolfolk.  115  U. 
S.  143,  29  L.  ed.  357,  6  Sup.  Ct.  Rep.  1177, 
and  cases  cited  i  Clark  v.  WelU,  203  U.  B. 
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lU-ni,  61  L.  ed.  138-141,  27  Sup.  Ct. 
Rep.  43)  ;  as  to  whether  in  fact  liearing  had ' 
beea  granted  to  one  alleged  to  be  an  alien 
enemy  {Windsor  v.  McVeigh,  93  U.  S.  274, 
£3  L.  ed.  914]  ;  as  to  judgment  of  forecto- 
tOK  against  alieu  enemy  (Lasere  s.  Roch- 
ereau,  17  Wall.  437,  21  L.  ed.  694);  as  to 
HifficieDcy  of  scire  facias  to  keep  alive  a 
judgmeat  (Owens  r.  Henry  (Owena  v.  Mc- 
Closk^)  101  U.  S.  042,  40  L.  ed.  837,  16 
Sup.  Ct  Sep.  6031;  as  to  legality  of  con- 
atTuctife  service  (Brooklyn  v,  ^tna  L.  Ids. 
Co.  »  U.  S.  362,  25  L.  ed.  416;  Freeman  v. 
ildereon,  119  U.  S.  186,  30  L.  ed.  372,  7 
Sup.  Ct  Eep.  165 ;  Empire  Twp.  v.  Darliug- 
lon,  101  U.  S.  87,  25  L.  ed.  878;  Pana  v. 
Bowler,  107  U.  S.  520,  27  L.  ed.  424,  2  Sup. 
Ct  Rep.  704)  ;  as  to  validity  of  statute  im- 
puing  pergonal  liability  for  local  asMss- 
meat  upon  nonresident  landowner  (Dewey 
T.  Des  Moines,  173  U.  S.  193,  43  L.  ed.  665, 
19  Sap.  Ct.  Rep.  379}  ;  as  to  eulGciency  of 
iny  steps  necessary  to  confer  jurisdiction 
(Howard  v.  De  Cordova,  177  TJ.  S.  BOO,  44 
L  ed.  OOB,  20  Sup.  Ct  Rep.  S17)  ;  as  to 
validity  of  statute  authoriEing  collection  of 
fiecution  for  unpaid  balance  due  on  stock 
Bubscriptiona  from  foreign  stockholders  in  a 
rorporation  (Wilson  v.  Seligman,  144  U.  B. 
41,  36  L.  ed.  338,  12  Sup.  Ct  Rep.  541)  ; 
u  to  whether  recital  of  settlement  of  cause 
in  a  judgment  rested  on  an  unfuiniled 
priHBissory  agreement  (Jacobs  v.  Marks, 
182  D.  S.  583,  45  L.  ed.  1241,  21  Sup.  Ct 
Rep.  865)  ;  as  to  whether  the  state  court, 
hsTing  once  rendered  final  judgment,  could 
K'itbout  notice  reopen  case  and  enter  a  dif- 
ferent judgment  (Wettaore  v.  Karrick,  205 
U.  8.  141-149,  61  L.  ed.  745-748,  27  Sup. 
Ct.  Rep.  434).  In  all  these  cases  it.  was 
leld  that  judgments  of  the  courts  of  sister 
states,  valid  there,  might  be  refused  recog- 
nition elsewhere,  without  doinji;  violence  to 
the  Federal  Constitution.  This  review  of 
xime  of  the  decisions  of  the  Supreme  Court 
of  the  United  States  shows  how  full  and 
cMnptete  is  the  inquiry  permitted  into  the 
circumstances  by  which  it  is  contended  that 
the  judgment  of  the  court  of  the  sister 
■tate  binds  the  person  ai  to  whom  it  is  in- 
Toked.  Such  judgments  do  not  stand  upon 
the  same  footing  as  domestic  judgments. 
Thef  may  be  attacked  collaterally.  Hunt- 
ington v.  Attrill,  146  U.  &.  657,  6B9,  36  L. 
ed.  1123,  1134,  13  Sup.  Ct  Rep.  224.  There 
is  nothing  in  the  Federal  Constitution  or 
lawB  to  prevent  the  most  searching  investi- 
gation "into  the  jurisdiction  of  the  court 
ia  which  the  judgment  is  rendered  over  the 
•ubject-matter  or  the  parties  affected  by  it, 
or  into  the  facts  necessary  to  give  such 
jariadiction."  Fuller,  Ch.  J.,  in  Thormann 
».  Frame,  176  U.  8.  350,  44  L.  ed.  600,  20 
fiap.  Ct  Rep.  440 
W  L.R.A.(N.8.) 


The  present  contention  is  that  the  judg- 
ment in  favor  of  the  executors  of  Lew- 
iHohn  avails  the  defendant  because  they 
were  privies  respecting  the  subject-matter 
of  the  suit  We  do  not  find  it  to  be  the  law 
of  New  York  that  in  a  suit  in  New  York 
the  defendant  would  be  entitled  to  prevail 
on  any  other  ground.  The  underlying  ques- 
tion is  one  of  jurisdiction.  The  defendant 
was  not  a  party  to  the  suit  against  Lew- 
isohn.  He  was  not  served  with  process. 
No  attempt  was  made  by  himself  or  by  the 
plaintiff  to  join  him  as  a  party.  Indeed, 
the  bill  in  the  Lewiaohn  suit  alleges  that 
Bigelow  cannot  be  made  a  party  by  reason 
of  residence  outside  the  jurisdiction,  and 
this  fact  is  not  controverted.  It  follows 
that  the  United  States  circuit  court  for  the 
district  of  New  York  acquired  no  jurisdic- 
tion to  render  a  judgment  binding  upon  or 
in  favor  of  Bigelow,  unless  he  was  a  privy 
with  Lewisohn.  It  has  been  several  times 
said  that  a  judgment  concludes,  and  may 
be  invoked  by,  one  who  is  a  privy.  Minne- 
apolis Agri.  &  M.  Asso.  v.  Ganfleld,  121  U. 
S.  296,  308,  30  L.  ed.  062,  QS6,  7  Sup.  Ct. 
Rep.  887;  Mitchell  v.  First  Nat  Bank,  180 
U.  S.  471-480,  45  L.  ed.  627,  21  Sup.  Ct. 
Rep.  418,  and  cases  cited.  These  are  gen- 
eral statements,  however,  and  we  do  not  And 
that  the  precise  point  has  ever  been  decided 
as  to  the  effect  which  must  be  given  to  the 
judgment  in  the  courts  of  one  state  touching 
privies  nonresident  in  the  first  state,  and 
domiciled  in  the  one  where  the  question 
arises.  Strong  arguments  can  be  conceived 
to  support  the  proposition  that,  except  as 
to  property  rights  arising  by  succession, 
only  those  can  be  hound  as  privies  who  are 
domiciled  within  the  state  where  the  judg- 
ment is  rendered.  But  we  do  not  pursue 
this  inquiry.  For  the  purposes  of  this  dis- 
cussion we  assume,  without  deciding,  that 
such  a  judgment  binds  privies  of  this  de- 
scription. Whether  or  not  he  was  a  privy 
is  fundamental  to  the  jurisdiction  of  the 
United  States  circuit  court  to  enter  judg- 
ment which  as  to  Bigelow  was  capable  of 
becoming  rts  judicata.  At  the  outset  it 
is  to  be  observed  that  the  domicil  of  the 
defendant  is  in  this  commonwealth,  and 
that  "domicil  generally  determines  the  par- 
ticular territorial  jurisprudence  to  which 
every  individual  is  subjected."  Qrover  k 
B.  Sewing  Mach.  Co.  v.  Radclide,  137  U.  S. 
287,  288,  34  L.  ed.  670,  11  Sup.  Ct.  Rep.  92. 

The  foundation  of  the  doctrine  of  rsa 
jwlicota  is  that  there  has  beeu  a  judicial 
inquiry  into  the  subject-matter  in  which 
the  person  to  be  affected  by  the  judgment 
has  had  an  opportunity  by  representative  to 
he  heard  fully.  The  inquiry  as  to  jurisdic- 
tion is,  in  its  last  analysis,  whether  one  was 
in  such  relation  to  the  action  in  the  sister. 
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state  a*  to  be  bound  by  its  judgment. 
Ordinarilj,  the  question  of  juriBdiction  is 
whether  one  was  in  law  a  party  to  the  judg- 
ment Whether  a  court  has  jurisdiction  of 
a  person  depends  upon  whether  he  was  real- 
ly a  party  to  it.  The  cases  we  have  re- 
'  viewed  show  that  this  is  to  be  determined 
by  the  courts  of  the  government  where  it 
arises,  according  to  Ha  jurisprudence,  aub- 
Ject  to  the  duty  imposed  by  the  Constitu- 
tion of  the  United  States.  The  law  of  the 
state  whose  courts  entered  the  judgment 
does  not  control.  Where  it  is  not  contended 
that  one  was  a  party,  it  is  equally  an  in- 
quiry as  to  jurisdiction  to  determine  wheth- 
er he  was  a  privy  to  one  who  was  a  party. 
By  parity  of  reaaoning,  whether  one  is  a 
privy  to  a  judgment  rendered  in  a  sister 
or  foreign  state  must  also  be  determined  by 
the  law  of  the  sovereignty  where  the  ques- 
tion arises.  Privity  was  not  a  matter  in 
issue  in  the  suit,  judgment  in  which  is 
pleaded,  nor  can  it  be  determined  by  an  in- 
spection of  the  judgment  roll.  It  must  be 
decided  by  evidence  outside  the  record.  It 
is  not  to  tie  settled  according  to  the  law 
of  the  state  where  the  judgment  is  rendered. 
This  plainly  appears  from  D'Arcy  v.  Ket- 
chum,  II  How.  16E,  IS  L.  ed.  648.  The  sub- 
stance of  the  New  York  statute  there  de- 
cided not  to  be  entitled  to  full  faith  and 
credit  when  followed  by  the  courts  in  en- 
tering judgment  was  that,  in  cases  of  Joint 
debtors,  all  nonresidents  should  be  privies 
with  any  domestic  fellow  or  joint  debtor 
duly  served  with  process  and  bound  by  the 
judgment.  See,  to  substantially  the  same 
effect,  Harris  v,  Hardemann,  14  How,  334, 
14  L.  ed.  444;  Ewer  v.  Coflin,  I  Ciish.  23, 
48  Am.  Dec.  687;  Stone  v.  Wainwright, 
147  Mass.  201,  17  N.  E.  301;  Phelps  v. 
Brewer,  9  Cuih.  300,  57  Am.  De-:.  6B.  The 
same  principle  is  illustrated  in  Hall  v. 
running,  91  U.  S.  180,  23  L.  c±  271,  and 
Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  521,  El  L.  ed.  687,  where,  by  stat- 
ute or  usage,  all  partners  were  treated  as 
so  much  in  privity  that  appearance  and  de- 
fense by  one  bound  all  his  copartners.  Yet 
such  a  statute  or  usage  was  held  not  en- 
titled to  full  faith  and  credit  in  the  sister 

We  understand  those  Federal  cases  in 
principle  to  cover  the  question  before  us, 
and  to  decide  in  sulMtance  that  legislation 
or  judicial  determination  of  one  state,  that 
its  domestic  judgments  shall  bind  non- 
residents decided  by  it  to  be  privies,  have 
no  e^ttraterritorial  force,  and  are  not  en- 
titled to  recognition  under  the  full  faith  and 
credit  clause  of  the  Federal  Constitution. 
The  same  conclusion  follows  from  the  eaMS 
above  cited,  which  permit  inquiry  into  the 
extent  of  the  power*  of  an  a^ent  to  subject 
40  L.B^1N.S.) 


his  principal  to  the  jurisdiction  of  a  foreign 

But  whether  or  not  we  interpret  these 
decisions  aright,  as  being  decisive  against 
this  contention  of  the  defendant,  it  seems  to 
us  that.on  reason  it  must  be  .the  law  that 
the  ascertainment  of  those  nonresidents  not 
served  with  process  nor  appearing,  who  are 
bound  by  the  judgment  of  a  sister  state  as 
privies,  must  be  by  the  courts  of  the  juris- 
diction where  the  question  arises,  and  not 
by  those  of  the  state  in  which  the  judgment 
is  rendered.  This  rests  primarily  upon  the 
considerations  touching  the  constitutional 
provision  and  the  reason  for  its  enactment. 
Its  purpose  was  not  to  enlarge  or  change 
the  jurisdiction  of  the  courts  of  the  several 
states.  It  was  a  recognized  principle  of  in- 
ternational law,  at  the  time  the  Constitu- 
tion was  adopted,  that  where  parties  had 
once  fairly  litigated  a  dispute  in  the  courts 
of  any  civilized  government,  the  same  ques- 
tion ought  not  to  be  tried  anew.  But  sueh- 
judgments  were  commonly  regarded  aa 
prima  facie  evidence  of  the  matter  decided, 
and  might  l»  re-examined  under  some  cir- 
cumstances; tbe  whole  subject  resting  in 
comity,  and  not  in  obligation.  Bissell  v. 
Briggs,  9  Mass.  462,  6  Am.  Dec.  88;  Hilton 
V.  Guyot,  159  U.  S.  113-181,  40  L.  od.  95- 
114,  la  Sup.  Ct.  Rep.  13B.  In  this  regard  the 
several  colonies,  before  tbe  Declaration  of 
Independence,  were  as  to  each  other  for- 
eign nations.  Differences  of  practice  grew 
up  as  to  the  way  in  which  judgments  of 
foreign  courts  should  be  proved,  and  the 
precise  weight  to  be  attached  to  tbem.  It 
was  in  this  state  of  the  law  that  the  Con- 
stitution waa  adopted.  Diversity  of  prac- 
tice was  turned  into  uniformity  by  the  Con- 
stitution, which  prescribed  the  effect  to  be 
given  to  judgments  of  courts,  and  empowered 
Congress  to  legislate  further  as  to  forma  of 
proof.  But  it  was  not  intended  to  enlarge 
the  jurisdiction  of  the  courts  of  the  several 
states,  or  confer  any  new  power  upon  them. 
It  has  simply  made  certain  and  of  universal 
application  between  the  several  states  that 
which  before  rested  only  in  comity,  and 
does  still  aa  to  judgments  of  courts  of  for- 
eign nations.  It  was  intended  merely  to  be- 
regulative.  It  "establishes  a  rule  of  evi- 
dence rather  than  of  jurisdiction."  Anglo- 
American  Provision  Co.  v.  Davis  Provision 
Co.  191  U.  S.  373,  4S  L.  ed.  225,  24  Sup. 
Ct.  Rep.  92;  Cole  v.  Cunningham,  1.13  U.  B. 
107,  112,  33  L.  ed.  638,  541,  10  Sup.  Ct. 
Rep.  269;  Bissell  v.  Briggs,  0  Mass.  462- 
467,  6  Am.  Dee.  88.  "Judgments  recovered 
in  one  state  of  the  Union,  when  proved  iu 
the  courts  of  another  Tgovernment,  whether 
state  or  national],  differed  from  judgments 
recovered  in  a  foreign  country  in  no  other 
respect  than  in  not  being'  re-examinable  on 
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their  mertU,  nor  impeachable  for  fr«ud  in 
obtaining  them,  if  rendered  bj  a  court  hav- 
ing juriadiction  ,of  the  cause  and  of  the 
parties."  Wisconsin  v.  Pelican  Ina.  Co.  127 
U.  S.  205,  292,  32  L.  ed.  239,  344,  8  Sup. 
Ct  Eep.  1370;  Hanle;  y.  Donoghue,  116  U. 
S.  1,  4,  29  L.  ed.  630,  539,  6  Sup.  Ct.  Hep. 
242;  Hilton  v.  Guyot,  150  U.  S.  113-185, 
iO  L.  ed.  95-115,  16  Sup.  Ct.  Rep.  130; 
Union  t  Planters'  Bank  v.  Memphis,  49 
C  C.  A.  465-465,  111  Fed.  561,  and  cases 
cited.  This  Is  further  illustrated  by  what 
WM  utd  by  Mr.  Justice  Gray  in  Lynde  t. 
Lynde,  181  U.  S.  183,  at  page  186,  45  L. 
ed.  810,  814,  21  Sup.  Ct.  Rep.  555,  at  page 
536:  "Bj  the  Constitution  and  the  act  oF 
Congress  requiring  the  faith  and  credit  to 
tc  given  to  a  judgment  of  the  court  of  an- 
other state  that  it  has  in  th«  state  where  it 
wss  rendered,  it  was  long  ago  declared  by 
this  court:  The  judgment  is  made  a  deht  of 
record  not  examinable  upon  its  merits; 
but  it  does  not  carry  with  it,  into  another 
Mate,  the  eCBcacy  of  a  judgment  upon  prop- 
erty or  persons  to  be  enforced  by  execution. 
To  give  it  the  force  of  a  jndgment  in  an- 
other state,  it  mtiat  be  made  a  judgment 
there,  and  can  only  be  executed  in  the  latter 
u  iU  lavs  may  permit." 

In  other  words,  the  question  whether  the 
plaintiff  can  try  its  case  here  against  Bige- 
W,  after  failing  against  the  estate  of  Ijew- 
isohn,  arises  aft«r  full  faith  and  credit 
liave  been  given  to  the  New  York  decree, 
and  is  not  included  in  giving  it  full  faith 
and  credit.  Tbe  decree  does  not  have  the 
effect  contended  for  by  the  defendant  pro- 
fris  trigore.  Whether  it  should  bar  the 
plaintiff  from  another  suit  is  a  question  of 
pnblic  policy.  Such  a.  question  must  be  de- 
cided according  to  the  law  of  the  state 
where  it  arises. 

This  conclusion  is  strongly  supported  by 
the  argument  of  convenience.  It  is  a  prin- 
ciple of  the  common  law  that  a  judgment 
binds  the  parties  and  their  privies.  But 
there  is  no  generally  prevailing  definition 
of  privity  which  can  be  automatically  ap- 
plied to  all  cases.  Who  are  privies  requires 
careful  examination  into  the  circumstances 
of  each  case  as  it  arises.  Its  determination 
is  often  difGcuIt  for  a  court  possessed  of 
plenary  jurisdiction.  But  if  the  question 
who  are  privies  is  to  be  decided  as  a  fact 
under  the  law  of  a  foreign  jurisdiction,  up- 
on such  evidence  as  the  parties  may  be  able 
to  produce,  complication  is  multiplied.  The 
present  case  furnishes  a  capital  illustration 
of  the  evil  workings  of  such  a  rule.  The 
roorla  of  aathorify  in  New  York  seem  not 
to  have  decided  the  precise  question  we  now 
have  to  pass  upon.  Eminent  lawyers  have 
lieen  called  by  both  parties  to  testify  as  ex- 
pert*. But  no  two  of  tbem  agree  in  their 
40  L3.A.(NJS.> 


deflnition  of  privies,  although  several  think 
that  the  executors  of  Lewieohn  and  the  de- 
fendant were  privies.  There  is  great  di- 
versity in  the  details  of  tlie  views  expressed 
by  those  called  by  the  defendant,  as  to  the 
exact  grounds  upon  which  they  say  the 
plaintiff  would  be  barred  in  tbe  courts  of 
New  York  in  a  suit  against  Bigelow.  We 
cannot  conceive  that  it  was  the  intent  of 
the  framers  of  the  Constitution  to  put  par- 
ties to  the  expense,  inconvenience,  and  un- 
satisfactory method  of  resorting  to  this 
class  of  testimony  in  order  to  establish 
their  rights,  when  courts  eLKist  in  every 
state,  which  could  with  much  less  difficulty 
determine  the  question  according  to  the  law 
of  the  forum.  Tlicre  is  nothing  inconsist- 
ent with  this  result  in  Whitman  v.  National 
Bank,  178  U.  S.  559,  44  L.  ed.  687,  20  Sup. 
Ct.  Rep,  447,  and  Hancock  Nat.  Bank  v, 
Famum,  178  U.  S.  640,  44  L.  ©d.  619,  20 
Sup.  Ct.  Rep.  606.  These  cases  decided  that 
the  liabilities  imposed  upon  stockholders  in 
Kansas  corporations,  by  the  Constitution 
and  laws  of  that  state,  were  contractual  in 
their  nature,  and  were  enforceable  in  the 
courts  of  other  jurisdictions.  These  deci- 
sions in  effect  hold  that  the  laws  of  a  sov- 
ereign power,  as  to  the  rights  and  liabilities 
arising  out  of  the  relations  between  a  do- 
mestic corporation  and  its  stockholders, 
are  binding  upon  the  latter  as  contracts, 
because  they  assented  to  be  so  bound  by 
voluntarily  becoming  such  stockholders. 
Bernheimer  v.  Converse,  208  U.  S.  616-629, 
51  L.  ed.  1103-1174,  27  Bup.  Ct.  Hep.  765; 
Tilt  V.  Kelsey,  207  U.  8.  43-47,  52  L.  ed. 
95-07,  28  Sup.  Ct.  Rep.  1.  simply  decided 
in  substance  that  a  judgment  in  rem  by  a 
court  having  jurisdiction  thereof  binds  ev- 
erybody interested  iu  it.  Laing  v.  Biguey, 
180  U,  S.  531,  40  L.  ed.  625,  18  Sup,  Ct. 
Rep.  388,  held  tliat  on  the  facts  shown  the 
state  court  had  jurisdiction  of  all  persons 
sought  to  be  charged.  None  of  these  deci- 
sions are  apposite  to  the  point  now  under 
discussion. 

We  are  therefore  of  opinion  that  whether 
Bigelow  was  in  such  privity  with  the  exec- 
utors of  Lewisbhn,  respecting  the  litigation 
in  New  York,  as  to  be  able  to  invoke,  in 
his  own  defense,  the  judgment  there  ren- 
dered, is  a  jurisdictional  question  to  be  de- 
termined by  the  law  of  this  commonwealth, 
subject  to  the  Federal  Constitution, 

it  remains  to  inquire  whether,  according 
to  the  law  of  this  commonwealth,  the  cir- 
cuit court  for  the  district  of  New  York  had 
such  jurisdiction  of  tbe  defendant  as  to  en- 
able him  to  invoke  its  judgment  as  a  bar 
in  the  present  suit,  on  the  ground  of  rw 
judicata.  This  in  turn  depends  upon  th* 
question  whether  the  defendant  was  a  privy 
with  the  defendants  in  the  Lewisohn  suit. 
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or  in  such  relation  to  it  that  he  can  plead 
the  judgment  in  favor  of  the  Leffisohn 
estate  as  an  estoppel  againat  the  plaintiff. 
The  evidence  sbows  that  he  knew  of  tlie 
Huit,  and  through  hie  counsel  gave  such 
asBiHtance  in  the  preparation  of  the  briefa 
for  the  arguments  of  that  suit  as  might 
liave  been  expected.  But  as  he  was  not  a 
party,  this  fact  ia  not  of  much  importance. 
It  ia  treated  by  moat  of  the  expert  wit- 
nesses called  by  the  defendant  as  to  the 
New  York  law,  as  <^f  no  consequence. 
Privity  depends  upon  the  Telation  of  the 
partiea  to  the  subject-matter,  rather  than 
their  activity  in  a  suit  relating  to  it  after 
the  event.  Participation  in  the  defense  be- 
cause of  general  or  personal  interest  in 
the  result  of  the  litigation  does  not  make 
one  privy  to  the  judgment.  Stryker  v. 
Goodnow  (Stryker  v.  Crane)  123  U.  S.  627- 
540,  31  L.  ed.  194-1B9,  S  Sup.  Ct.  Rep. 
203;  People  V.  Knickerbocker  L.  Ins.  Co. 
106  N.  Y.  819,  13  N.  E.  447.  The  liability 
of  the  defendant,  as  has  been  pointed  out, 
according  to  the  law  of  thia  commonwealth, 
ia  one  arising  en  deliclo.  The  wrong  com- 
mitted was  a  tort,  in  which  the  defendant 
and  Lewisohn  acted  in  concert.  The  find- 
ing of  the  single  justice,  aupported  by  the 
evidence,  is,  in  substance,  that  they  were 
joint  tort  feasors.  The  inquiry  then  ia 
whether  one  of  several  jdint  tort  feasors  can 
plead  a  judgtnent  in  favor  of  his  joint 
tort  feaaor,  against  a  plaintiff  claiming  to 
have  been  injured  by  their  joint  act,  ui 
an  estoppel  in  a  auit  by  the  same  plaintiff 
against  himself.  Thia  can  hardly  he  re- 
garded aa  an  open  question  in  thia  common- 
wealth. In  Sprague  v.  Ookes,  JO  Pick.  455, 
which  was  an  action  for  trespass  quare 
clau»um  fregit,  it  was  said,  respecting  such 
a  defense:  "The  defendant  naa  neither  a 
party  nor  privy  to  that  judgment,  was  not 
bound  by  it,  nor  could  he  ta~e  advantage 
of  it."  This  case  has  never  been  over- 
ruled or  questioned,  and  must  be  regarded 
aa  stating  the  law  of  this  commonwealth. 
There  are  other  authorities  to  tbe  aame 
point.  Lansing  v.  Montgomery,  2  Johns. 
382;  Marsh  v.  Berry,  7  Cow,  3*4;  Moore  v. 
Tracy.  7  Wend.  229;  Gittleman  v.  Felt- 
man,  122  App.  Div.  385,  lOB  N.  Y.  Bupp. 
839;  Atlantic  Dock  Co.  v.  New  York,  53  N. 
Y,  e4;  Tyng  v.  Clarke,  9  Han,  269;  Calkins 
*.  Allerton,  3  Barb.  171,  174;  Ooble  v. 
Dillon,  66  Ind.  327,  44  Am.  Rep.  308; 
Thompson  v,  Chicago,  St.  P.  ft  K.  C.  R. 
Co.  71  Minn.  89,  73  N.  W.  707;  Three 
States  Lumber  Co.  v.  Blanks,  118  Tenn. 
627,  102  8.  W.  79.  The  reason  upon  which 
tliese  decisions  rest  is  that  there  can  be  no 
estoppel  arising  out  of  a  judgment,  unless 
the  aame  parties  h8\'e  liad  their  day  in 
court  touching  the  matter  litigated,  and 
40  L.R.A.(N.S.) 


unless  the  judgment  is  equally  available 
to  both  parties.  It  requires  no  discussion 
to  demonstrate  that  a  judgment  in  the 
Lewisohn  suit  against  the  defendants  would 
not  have  fixed  liability  upon  the  present 
defendant.  Hence  there  can  be  no  estoppel 
under  our  law  or  under  the  general  princi- 
ples of  jurispriidence,  because  it  is  not 
mutual,  Itrigham  v.  Fayerweather.  140 
Mass.  411-415,  5  N.  E.  265;  Dalllnger  v, 
Richardson,  178  Maas.  77-83,  57  N.  E. 
224;  Worcester  t.  Green,  2  Pick.  425,  429; 
Biddle  k  S.  Co.  v.  Burnham,  01  Me. 
578,  40  Atl.  889;  Moore  v.  Albany,  08 
N.  Y.  396.  "Estoppels  to  be  good  must 
be  mutual."  Litchfield  v.  Goodnow  (Litch- 
field V.  Crane)  123  U.  S.  549-552,  31  L.  ed. 
19B-202,  8  Sup.  Ct.  Rep.  210;  Kelson  v. 
Brown,  144  N.  Y.  390,  30  N.  E.  366. 

Bigelow  could  not  have  appeared  as. of 
right  and  made  a  defense  in  that  suit.  No 
judgment  can  be  regarded  aa  rea  judicata  aa 
to  any  matter  where  the  rights  in  the  sub- 
ject-matter arise  out  of  mutuality,  and  not 
by  succession,  unless  the  party  could,  as 
matter  of  right,  appear  and  defend,  even 
though  he  may  have  had  knowledge  of  the 
suit.  Otherwise,  he  might  be  bound  by  a 
judgment  as  to  which  he  had  never  had 
the  opportunity  to  be  heard,  which  is  op- 
posed to  the  first  principles  of  justice. 
Brabrook  v.  Boston  Five  Cents  Sar.  Bank,  . 
104  Mass.  228,  233,  6  Am.  Rep.  222.  There 
is  no  privity  between  joint  wrongdoers, 
because  all  are  jointly  and  severally  liable. 
Corey  v.  Havener,  162  Maas.  250,  65  N.  E. 
89 ;  Feneflf  v.  Boston  &  M.  R.  Co.  106  Mass. 
575,  581,  82  N.  E.  705;  Pinkerton  v.  Ran- 
dolph, 200  Mass.  24,  28,  85  N.  E.  892.  There 
is  no  right  of  contribution  between  joint 
wrongdoers,  where  they  are  in  part  delicto 
with  each  other.  Churchill  v.  Holt,  127 
Maaa.  165,  34  Am.  Rep.  366.  They  are 
equally  culpable,  and  the  wrong  complained 
of  results  from  their  joint  effort.  The 
right  of  recovery  over  by  a  municipality 
against  a  person  whose  wrong  created  a 
defect  in  the  highway  (Holyoke  v.  Hadlev 
Water-Power  Co.  174  Maaa.  424,  64  N.  E. 
889)  ia  no  exception  to  this  rule,  because 
the  tort  committed  by  each  of  the  wrong- 
doers is  diverse  in  character,  and  rests 
upon  a  different  basis  of  liabili^,  and  there 
is  a  right  of  indemnity  in  favor  of  the 
municipality.  Lowell  v.  Glidden,  169  Mass. 
317-319,  34  N.  E.  450.  We  are  aware  of 
no  instance  of  joint  participation  in  a  com- 
mon tortious  enterprise  where  there  is 
any  right  of  contribution.  One  comprehen- 
sive definition  of  privies  is  such  persons 
as  are  "privies  in  estate,  as  donor  and 
donee,  Icaaor  and  leaaee,  and  joint  tenants; 
or  priviea  in  blood,  aa  heir  and  ancestor; 
or  privies   in   representation,   as  executor 
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and  testator,  or  admioUtTator  and  int«8- 
Ute;  or  privies  in  law,  where  the  law  with- 
out priTitj  in  blood  or  eatate  casta  land 
upon  another  hj  eacheat."  Buckingham  v. 
Lndlnm,  37  N.  J.  Eq.  137,  141;  Douglass  v. 
Moirland,  24  Wend.  35-S3.  Joint  tort  feas- 
ors come  within  none  of  the  cIbabcb  thus 
docribed.  The  definition  in  1  Greenleal  on 
ETidence,  g  535.  adopted  b;  the  Supreme 
Conrt  of  the  United  States  in  LitchHeld  v. 
Goodnow  (Litchfield  v.  Crane)  123  U.  5. 
J4e-55I,  31  L.  ed.  190-201,  8  Sup.  Ct.  Rep. 
210,  211,  namelj',  "Mutual  or  successive 
relationBhip  to  the  SAme  rights  of  prop- 
<rtj"  equally    fails   to   include    joint   tort 

If  we  turn  to  the  law  of  privit;  as  illus- 
tnted  in  actions  against  partnership  and 
joiat  debtors,  the  soundness  of  this  con- 
clusion is  confirmed.  It  has  been  repeated- 
ly decided  that  an  administrator  of  a  de- 
i«dei^  in  one  jurisdiction  is  not  in  privit; 
with  an  administrator  of  the  same  estate 
ippointed  in  another  jurisdiction,  and  that 
>  judgment  against  one  such  administrator 
m  not  res  judicata  to  the  other.  IngersoU 
V.  Coram,  211  U.  S.  335,  53  L.  ed.  208,  29 
Sup.  Ct.  Rep.  92,  and  cases  cited;  Johnson 
1-.  Powers,  139  U.  8.  loB,  35  L.  ed.  112, 
II  Sap.  Ct.  Rep.  525.  In  Chase  t.  Henry, 
IM  Mass.  677,  55  Am.  St.  Rep.  423,  44 
X.  £.  988,  it  was  held  that  discharge  in 
insolvencj  in  this  commonwealth  did  not 
^r  the  debt  of  a  copartnership,  one  mem- 
lier  of  which  was  a  nonresident,  although 
<Ko  were  reeidents  and  the  copartnership 
had  a  r^ular  place  of  business  here.  It 
itta  been  several  times  held  that  judgment 
(gainst  one  surviving  partner  upon  a  claim 
■^inst  the  partnership  was  not  admissible 
is  evidence  against  the  executors  of  a  de- 
reued  partner,  although  the  existence  of 
the  partnership  was  not  disputed.  Bucking- 
'  liam  V.  Ludlum,  37  N.  J.  Eq.  137;  Moore's 
Appeal,  34  Fa.  411;  Sturgea  v.  Beacfa,  1 
Conn.  507;  Larison  v.  Hager  (C.  C.)  44 
Fed.  49.  The  converse,  which  is  exactly 
parallel  to  the  preoent  case,  namely,  tiiat 
a  judgment  in  favor  of  one  partner  or  joint 
■nd  several  debtor  will  not  avail  his  asso- 
riate  in  liabili^,  has  often  been  decided. 
Townsend  ▼.  Riddle,  2  K.  H.  448;  McLelland 
c.  Ridgeway,  12  Ala.  482;  State  Bank  v. 
Robinaon,  13  Ark.  214-221;  Detroit  v. 
BonghttfD,  42  Mich.  459,  400,  4  N.  W.  171, 
%7.  It  is  difficult  to  conceive  of  persons 
Bore  closely  identified  with  their  common 
bniineM  than  joint  debtors  and  partners, 
nd  if  judgments  against  one  do  not  bind 
Ilia  aaoociate;  we  do  not  seen  how  persons 
occnpying  the  leas  intimatA  relation  to 
tch  other,  which  Bigelow  and  Lewisohn 
did,  can    be   found  as  privies.     See   also 


Williams  v.  Bankhead,  19  Wall.  563-S70, 
'22  L.  ed.  184,  187. 

Apart  from  authority  and  on  principle, 
the  same  result  seems  necessary.  Joint 
tort  feasors  act  in  unison  respecting  a 
common  wrongful  enterprise.  It  ia  one  of 
the  penalties  which  the  common  law  (differ- 
ing in  this  respect  from  the  civil  law)  in- 
fiicts  upon  those  who  jointly  engage  in  inten- 
tional violation  of  the  rights  of  others,  that 
each  shall  be  left  to  bear  the  natural  re- 
sults of  his  conduct.  Courts  will  not  lend 
their  aid  in  adjusting  the  confiicting  claims 
of  wrongdoers  touching  their  own  turpi- 
tude. An  injured  party  is  given  the  right 
to  pursue  his  remedy,  either  singly  or  to- 
gether, against  those  who  thus  cause  injury, 
and  may  proceed  to  judgment  against  all 
in  separate  actions.  He  is  barred  only  by 
a  satisfaction.  An  inevitable  corollary  of 
these  generally  undisputed  propositions,  and 
one  consonant  with  a  fundamental  sense 
of  justice,  is  that  a  party  has  a  right  to 
try  his  case  against  everybody  who  has  done 
him  A  wrong  by  immediate  and  direct  cul- 
pable action.  He  is  not  precluded  by  a 
failure  against  one  allied  joint  wrong- 
doer from  attempting  fo  pursue  another. 
He  is  entitled  to  his  day  in  court  against 
a  particular  adversary.  We  believe  there 
are  no  exceptions  to  this  rule  stated  in  this 
form.  The  cases  where  judgment  in  favor 
of  an  active  agent  or  servant  avails  a 
passive  principal  or  master  (Portland  Qold 
Min,  Co.  V.  Stratton's  Independence,  16 
L.R.A.(N.S.}  677,  85  C.  C.  A.  393,  168 
Fed.  S3,  and  casea  cited),  or  where  the  re- 
lation of  indemnitor  and  indemnitee  exists 
(Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
650),  do  not  constitute  exceptions  to  this 
rule,  but  stand  on  a  different  ground. 

For  another  reason  the  New  York  judg- 
ment in  favor  of  Lewisohn  seems  not  to  be 
a  bar.  The  joint  actor  with  the  defendant 
.  was  not  the  defendant  in  the  New  York 
suit,  but  it  was  prosecuted  against  his 
executors.  If  it  be  assumed  that  there  was 
a  kind  of  privity  between  the  two  who 
acted  in  concert,  that  privity  was  broken 
by  the  death  of  one.  There  is  no  privity 
between  Lewisohn's  executors  and  Bigelow. 
Ela  V.  Edwards,  13  Allen,  48,  SO  Am.  Dec. 
174;  Merrill  v.  New  England  Mut.  L.  Ins. 
Co.  103  Mass.  246-240,  4  Am.  Rep.  648; 
Thomson  v.  American  Surety  Co.  170  N.  Y. 
109,  62  N.  E.  1073.  It  cannot  be  said  that 
the  plaintiff  has  elected  to  pursue  his 
remedy  against  the  estate  of  Lewisohn  to 
the  exclusion  of  his  rights  against  Bigelow. 
As  between  joint  tort  feasors  the  doctrine 
of  election  has  no  application,  and  more- 
over the  plaintiff  sought  the  New  York 
forum  voluntarily  only  in  the  sense  of  be- 
ing compelled  to  go  there  that  a  court  might 
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KcqaiTe  jurisdiction  of  those  defendants. 
The  determination  that  the  relation  between 
LewiBohn  and  Bigelow  vae  tliat  of  joint 
tort  feasors  respecting  a  cauta  of  action 
arising  ea  delicto  dispoBes  also  of  the  argu 
ment  pressed  b;  the  defendant,  that  Lewis- 
ohn  was  trustee,  agent,  or  representative  of 
Bigelow  to  such  an  extent  that  he  was  in 
privity  with  him.  See  Bigelow  t.  Old 
Dominion  Copper  Min.  &  Smelting  Co.  74 
N.  J.  Eq.  467,  71  At!.  163-178.  The  con- 
clusion ia  therefore  that  the  matters  set 
up  in  the  supplemental  answers  do  not 
preclude  the  plaintiff  from  continuing  the 
prosecution  of  the  present  suits. 

Both  parties  have  introduced  a  large 
amount  of  evidence  as  to  the  law  of  New 
York  touching  the  effect  which  would  by 
its  courts  be  accorded  to  the  judgment 
against  the  plaintiff  in  the  Lewisohn  liti- 
gation, in  a  suit  like  the  present  pending 
in  its  courts  against  the  defendant.  In 
the  view  which  we  take  of  this  case  that 
question  has  become  wholl;  immaterial, 
and  we  do  not  pass  upon  it. 

13.  The  defendant  has  briefiy  argued  that 
a  decision  for  the  plaintiff  in  these  suits 
involves  a  denial  to  him  of  due  process  of 
law,  the  equal  protection  of  the  laws,  and 
an  impairment  of  the  obligation  of  con- 
tracts. It  does  not  seem  necessary  to  dis- 
cuss these  arguments  further  than  to  say 
that  they  do  not  appear  to  us  to  have  any 
application  to  the  issues  here  pending. 

14.  The  pFcsent  cases  were  upon  the 
calendar  of  the  full  court  for  argument  at 
its  January  sitting,  IQOS.  Upon  motion 
of  the  defendant,  based  upon  representations 
as  to  the  need  of  delay  to  enable  him  to  pre- 
pare a  brief,  they  were  assigned  as  the  first 
cases  for  argument  at  the  ''irch  sitting 
of  this  court,  190B.  A  few  days  before  the 
coming  in  of  the  court  at  that  sitting,  the 
present  defendant  applied  to  the  court  of 
chancery  in  the  state  of  New  Jersey,  where 
the  plaintiff  is  domiciled,  and  secured  a 
temporary  injunction  against  its  prosecu- 
tion of  these  suits.  The  suit  in  New  Jersey 
was  decided  adversely  to  the  plaintilT  by 
the  chancellor,  in  whose  elaborate  opinion 
one  of  the  vice  chancellors  concurred,  on 
Ai^ust  8,  1908.  Bigelow  v.  Old  Dominion 
Copper  Min.  &  SmeUing  Co.  supra.  This 
decision  was  not  by  the  court  of  last  resort, 
and  the  present  defendant,  the  plaintiff 
there,  asserted  that  he  intended  to  prosecute 
and  appeal  to  the  highest  court  in  the  state 
of  New  Jersey.  Thereupon,  on  motion,  an 
interlocutory  decree  was  entered  by  a  single 
justice  of  this  court,  restraining  the  defend- 
ant, "his  attorneys,  agents,  and  servants, 
from  further  prosecuting  the  action  com- 
menced by  said  Bigelnw  against  the  plain- 
tiff in  the  court  of  chancery  of  the  state  of 
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Xew  Jersey,  .  ,  ,  and  from  4 
cing  or  prosecuting  any  other  suit  or  pro- 
ceeding, either  in  law  or  in  equity,  except 
in  this  court,  against  the  plaintiff  to  pre- 
vent it  from  obtaining  the  final  decision 
and  decree  of  this  court,  or  in  any  manner 
to  delay  or  impede  the  presentation  of  said 
case."  These  suits  were  then  pending  he- 
fore  the  full  court  under  Rev.  Laws,  chap. 
159,  §  10.  This  statute,  however,  does  not 
prevent  the  entering  by  a  single  justice- 
of  decrees  respecting  interlocutory  inatfers 
which  may  call  for  a  speedy  hearing  and 
decision,  but  in  no  wise  affecting  the  ques- 
tions covered  by  the  final  decree.  Rev.  Laws, 
chap.  159,  3§  17,  21,  22;  Parker  v.  Nicker- 
aon,  137  Mass.  487,  491.  The  defendant 
appealed  from  this  interlocutory  decree  and 
from  a  refusal  of  the  aingla  justice  to 
modify  or  vacate  it. 

It  is  a  general  principle  of  chancery  juris- 
prudence  that,  as  between  courts  of  co-ordi- 
nate and  concurrent  jurisdiction,  the  ftiurt 
which  first  obtains  possession  of  a  transac- 
tion shall  dispose  of  it  without  interfer- 
ence from  other  courts.  Riggs  v.  Johnson 
County,  6  Wall.  166,  196,  18  L.  ed.  768,  776; 
Home  Ins.  Co.  v.  Howell,  24  N.  J.  Eq.  238, 
The  jurisdiction  of  courts  of  equity  to- 
restrain  a  citiEen  suitor  from  prosecuting 
litigation  in  another  state  is  well  settled. 
Cunningham  v.  Butler,  142  Mass.  47,  36 
Am.  Rep.  6S7,  6  N.  E.  732;  s.  c.  tub  nom. 
Cole  V.  Cunningham,  133  U.  S.  107,  33  L. 
ed.  638,  10  Sup.  Ct.  Rep.  2011.  The  present 
suits  were  begun  October  7,  1902.  This- 
court  plainly  had  jurisdiction  of  the  sub- 
ject-matter and  the  parties.  The  defendant 
made  no  contest  in  these  respects,  but  pro- 
ceeded to  hearing  upon  the  merits,  and 
accepted  the  jurisdiction  of  the  court  up 
to  the  point  of  argument  before  the  full 
bench.  It  was  manifestly  proper  that  at 
this  stage  of  the  proceedings,  in  view  of 
)iis  conduct  of  the  suits  tlieretofore,  li» 
should  be  restrained  from  attempting  to 
interfere  in  courts  of  other  jurisdiction 
with  the  conclusion  of  this  litigation.  It 
is  hardly  necessary  to  say  that  the  inter- 
locutory decree  does  not  purport  to  restrain 
him  from  enforcing  whatever  rights  he 
may  have  to  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the- 
linal  judgments  which  may  be  entered  in 
this  court.  His  full  rights  under  the  Fed- 
eral Constitution  are  preserved. 

The  decrees  are  to  be  so  modified  as  to 
include  the  costs  of  tbese  appeals,  and  b« 
modified  are  affirmed. 

So  ordered. 

Knowlton,  Ch.  J.,  dissenting: 
This  is  an  important  case.     The  decra«» 
from  which  the  appeal  waa  taken  to  Uii» 
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court  c&ll  for  the  payment  of  cons  iderabi j 
■nore  tbftn  92,Q00,000.  The  queetiona  of  Isiw 
iuTolTed  are  far-reaching.  Aa  I  do  not 
ngree  to  the  opinion  of  the  majority  of  the 
court,  I  deem  it  my  duty  to  state  the  rea- 
BODS  for  my  dissent. 

The  fundameDtal  question  is :  What 
light  and  power  baa  a  corporation  to  hind 
itself,  acting  through  its  itockholdera  In 
ranBrmatian  of  the  doings  of  its  directors, 
in  the  transaction  of  business,  aft«r  it  has 
been  completely  organized  under  the  law  of 
the  state  of  New  Jersey,  and  after  the 
unaunt  of  the  capital  required  to  authorize 
it  to  do  business  under  the  statute  has  been 
paid  in,  but  before  the  whole  of  its  capital 
■tock  has  been  issued  or  subscribed  for! 
The  plaintiff  corporation  was  established 
under  the  laws  of  the  state  of  New  Jersey, 
Its  rights  and  powers,  and  the  rights  of 
its  ntM'k  holders,  depend  upon  the  taw  of 
that  slate.  Unless  it  has  suffered  a  wrong 
u  a  corporation  of  that  state,  .it  has  no 
stand  ing   here. 

To  organize  a  corporation  under  the  laws 
«t  New  Jersey,  articles  of  association  in 
writing  must  be  signed  by  not  less  than 
three  persons,  stating  the  name  of  the 
ecmpany,  the  place  or  places  where  its 
bntjness  is  to  be  conducted,  the  object  for 
which  it  is  to  be  formed,  "the  total  amount 
of  the  capital  stock  of  such  company,  which 
■hall  not  be  less  than  S2,000  the  amount 
with  which  they  will  commence  businesB, 
which  sbali  not  be  less  than  $1,000,  and  the 
number  of  shares  into  which  the  same  is 
dirided,  and  the  par  value  of  each  share." 
It  must  also  contain  a  statement  of  the 
Barnes  and  residences  of  the  stockholders 
tad  the  number  of  shares  held  by  each,  with 
Uie  "periods  at  which  such  company  shall 
coninence  and  terminate,  not  exceeding 
Bfty  years."  1  Gen.  8Ut.  (N.  J.}  1895,  pp. 
91!.  M8,  "Corporations"  g§  10,  11,  189. 
Tbe  certidcate  must  be  proved  and  ac- 
knowledged, and  then  recorded  as  deeds  of 
wal  estate  are  required  to  be  recorded.  It 
nust  also  be  filed  in  the  office  of  the 
Kcretary  of  state.  When  this  has  been 
dtme,  the  company  is  a  corporation  from 
tie  time  of  the  commencement  of  tbe 
period  fined  in  the  certificate. 

Tbe  report  of  the  single  justice,  with  the 
evidence,  shows  that  the  plaintiff  corpo- 
ration was  oi^nized  in  all  respects  in  com- 
pliance with  the  statute,  that  the  requisite 
wnonnt  of  capital  to  qualify  it  to  commence 
Imiinees  was  paid  in  in  cash,  and  that  the 
corporation  was  legally  authorized  to  do 
toy  business  within  the  purposes  of  its 
orgsnitation.  Although  by  a  small  part  of 
iti  authorized  capital  had  been  paid  in  or 
wbscribed  for,  it  was  permitted  by  law  to 
exercise  all  tbe  powers  of  a  corporation  and  1 
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to  perform  all  its  contemplated  functions 
tor  fifty  years,  if  it  could  obtain  money 
or  credit  sufQcient  for  tbe  purpose.  It  then 
made  contracts  with  the  defendant,  Bige- 
low,  and  his  associate,  Xiewisohn,  who  were 
the  promoters  of  it,  and  who  therefore  stood 
in  fiduciary  relations  to  It,  which  contracts 
would  be  voidable  as  fraudulent  for  that 
reason,  unless  there  was  a  full  and  fair' 
disclosure  of  the  facts  to  the  corporation,  as 
represented  either  by  an  independent  board 
of  directors,  who  were  in  a  position  proper- 
ly to  protect  its  rights,  or  by  its  existing 
stockholders,  who  were  the  owners  of  it. 
The  directors  were  selected  by  the  defend- 
ant and  Lewisohn,  and  they  were  not  im* 
partial  and  independent  officers,  qualified 
property  to  represent  the  corporation  in 
matters  where  its  interests  might  be  adverse 
to  those  of  the  promoters.  Indeed,  as  stock- 
holders, they  were  then  the  representatives 
of  the  promoters.  The  capital  which  they 
paid  in  under  their  subscriptions  was  paid 
with  money  furnished  by  the  promoters, 
and  the  beneficial  interest  in  all  the  stock 
of  the  company,  as  it  was  then  organized, 
was  in  the  defendant  and  Lewisohn,  who 
were  tbe  real  owners  of  the  entire  corpo- 
ration. Under  these  contracts,  and  in  pay- 
ment for  property  conveyed  to  the  corpora- 
tion, 30,000  shares  of  stock  were  issued  to 
the  defendant  and  Lewisohn,  and  taken  in 
their  names,  and  100,000  shares  were  issued 
to  Philip  E.  Dwmaresq,  "who  took  them 
as  the  nominee,  and  for  the  benefit  and 
subject  to  the  orderB,'of  the  defendant  and 
Lewisohn."  These  shares  "were  held  for 
and  controlled  by  the  defendant  and  Lew- 
isohn." Twenty  thousand  shares  more, 
which  made  up  the  total  authorized  capital 
of  the  company,  were  found  by  the  judge  to 
have  been  still  the  property  of  the  corpora- 
tion itself,  and  they  were  intended  to  be 
issued  to  independent  subscriliers  for  a 
working  capital.  They  then  stood  in  tbe 
name  of  Thomas  Nelson,  treasurer.  Uore 
than  two  months  after  the  original  con- 
tracts were  made,  and  while  the  ownership 
of  the  stock  was  as  above  stated,  all  the 
directors  of  the  corporation  signed,  in  the 
record  book,  a  statement  approving  of  the 
previous  action  of  the  board  in  making 
these  contracts,  and  a  similar  statement 
was  signed  by  the  defendant  and  Lewisohn 
and  Dumaresq  as  stockholders,  and  by  Nel- 
son as  a  stockholding  treasurer. 

Upon  these  findings  the  defendant  and 
Lewisohn  were  the  owners  of  all  the  au- 
thorized capital  stock  of  the  corporation, 
except  the  20,000  shares  in  the  treasury, 
which  belonged  to  the  corporation,  and 
through  tbe  corporation  they  owned  that 
also.  As  stockholders,  they  knew  all  the 
facta  affecting  the  validity  or  propriety  of 
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the  eontrtkeU  which  they  had  made  nith 
the  compan]'.  At  that  time  they  had  no 
interest  adverse  to  that  of  the  corporation, 
for  they  were  the  solo  owners  of  the  corpo- 
ration. One  question  is  whether  this  ratiS- 
cation  with  full  knowledge,  hj  all  the  stock- 
holders, was  binding  upon  the  corporation. 
Another  question  is  whether  the  contracts 
were  valid  when  originally  made,  having 
been  agreed  to  with  full  knowledge  by  the 
only  persons  beneficially  interested  in  the 
corporation.  More  specifically,  the  broad 
question  is  whether  a  corporation,  which 
has  full  power  to  make  every  other  kind  of 
a  contract  within  the  purposes  of  its  organi- 
zation, is  powerless  to  mal^e  a  contract,  or 
through  its  stockholders  to  ratify  a  con- 
tract, with  one  standing  in  a  fiduciary  re- 
lation to  it. 

There  is  no  question  of  fraud  upon  the 
corporation;  for  all  of  the  owners  of  it 
were  fully  informed  in  regard  to  the  trans- 
actions and  approved  of  them.  Under  such 
circumstances  there  can  be  no  fraud.  After 
a  corporation  is  fully  organiied,  the  stock- 
holders for  the  time  being  own  and  con- 
trol it.  In  a  broad  sense,  they  are  the  cor- 
poration, although  the  corporation  as  a 
separate  entity  may  exercise  its  powers  as 
an  individual,  under  their  direction  and 
for  their  benefit.  The  power  of  a  corpora- 
tion through  its  stockholders,  choosing 
proper  agents,  to  deal  formally  with  those 
in  a  fiduciary  relation  to  it,  is  established 
beyond  the  possibility  of  questton.  It  mat- 
ters not  that  the  fiduciaries  are  themselves 
stockholders,  if  the  other  stockholders  are 
not  misled.  And  it  matters  not  whether 
they  constitute  all  of  the  stockholders,  or 
only  a  part  of  them,  if  all  the  stockholders 
know  all  the  facta  and  consent  to  the  trans- 
action. 

The  only  question  that  seems  to  me  de- 
batable on  this  branch  of  the  cnse  is  wheth- 
er the  power  of  the  corporation,  or  of  its 
stockholders,  to  act  in  matters  of  this 
kind,  is  taken  away  by  the  fact  that  its 
stock  is  not  all  issued,  and  that  a  part  of 
it  is  retained  to  be  issued  to  obtain  work- 
ing capital  or  for  other  purposes-  On 
principal,  it  is  difflcult  to  see  how  this  can 
affect  its  right  under  the  law  to  do  busi- 
ness of  this  kind,  as  it  may  do  business 
of  every  other  kind. 

It  is  suggested  that  to  make  contracts 
with  one  in  a  fiduciary  relation  may  be  det- 
rimental to  the  interests  of  the  corpora- 
tion, and  constitute  a  fraud  upon  persons 
subsequently  subscribing  for  stock  not  then 
issued,  even  if  the  existing  stockholders 
know  all  the  facts  and  are  content.  But  it 
is  to  be  noticed  that,  under  the  law  of 
New  Jersey,  the  organization  of  a  corpora- 
tion does  not  necessarily  give  any  indica- 
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tion  or  suggestion  as  to  the  value  of  ita 
stock.  It  does  not  indicate  that  more 
than  $1,000  of  capital  has  been  actually 
paid  in,  if  that  sum  is  fixed  in  the  articles 
of  association  as  the  amount  necessary  to 
qualify  it  to  do  business.  As  to  the  balance 
of  the  shares,  it  does  not  show  whether 
much,  or  little,  or  nothing  at  all,  has  been 
paid  upon  them.  It  does  not  indicate  that 
contracts  have  or  have  not  been  made  with 
the  corporation,  and,  if  they  have  been 
made,  whether  they  are  advantageone  or 
disadvantageous  to  it.  Under  this  system, 
everybody  is  bound  to  know  that,  apart 
from  the  general  facta  of  organization 
which  appear  of  record,  one  buying  stock  or 
Bubicribing  for  it  must  ascertain  by  in- 
quiry if  he  would  know  whether  it  is  of 
targe  value  or  of  no  value.  Evidently  the 
statute  was  intended  to  give  very  broad  lati- 
tude to  organizers  of  corporations,  and  to 
give  corporations  full  powers  to  contract 
while  only  a  small  amount  of  stock  has 
been  issued,  which  may  be  owned  by  a  very 
few  persons. 

Promoters,  as  well  as  directors,  stand  in 
a  fiduciary  relation  to  a  corporation.  They 
do  not  stand  in  such  a  relation  directly  to 
particular  stockholders,  or  to  a  particular 
class  of  stockholders.  Their  relation  to 
stockholders  is  only  as  the  stockholders 
claim  through  the  corporation  by  virtue  of 
their  ownership  of  it.  Through  the  corpo- 
ration, promoters  and  directors  stand  in 
this  relation  to  those  who  own  stock  while 
their  flduciary  relation  to  the  corporation 
continues.  They  are  never  in  such  a  rela- 
tion to  those  who  become  stockholders  after 
their  relation  to  the  corporation  has  ended. 
Their  fiduciary  relation  to  the  corporation 
extends  through  it  to  alt  the  owners  of  it. 
The  stockholders  for  the  time  being  are  all 
the  owners  of  it.  Tliese  stockholders  can 
sell  its  property,  or  wind  it  up,  or  control 
it,  as  they  please.  No  one  else  has  any 
interest  in  it,  and  the  directors  or  pro- 
moters have  no  relations  as  such,  to  any- 
one else.  If  additional  stock  is  issued  after 
their  relations  to  the  corporations  are 
terminated,  they  are  not,  and  they  never 
were,  in  fiduciary  relations  to  the  takers, 
of  this  new  stock.  In  this  respect  there  ia 
no  difference  between  directors  and  pro- 
moters. All  this  is  said  in  reference  to 
corporations  which  are  regularly  and  com- 
pletely organized,  and  are  authorized  to  do 
business  and  fully  to  exercise  their  powers 
and  franchises  under  the  law,  notwithstand- 
ing that  a  part  of  their  authorized  capital 
has  not  been  taken.  Of  course,  if  a  corpo- 
ration is  merely  In  an  inchoate  condition. 
and  has  not  acquired  the  power  to  exercine 
its  franchises,  a  different  rule  would  apply. 

So,   too,   promoters   may   enter   into   ar- 
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s  with  underwriters  or  iyndicBtes 
or  tingle  persona  who  expect  to  take  itock, 
ud  nuy  thus  assume  oblig&tiona.  In  the 
present  cases  I  do  not  intimate  that  the 
defendant  might  not  be  held  liable  to  some 
dT  the  persons  who  arranged  with  him  to 
take  a  part  in  the  enterprise. 

But  whatever  ma;  be  thought  of  the  con- 
duct of  promoters  who  made  contracts  with 
a  corporation  while  they  are  the  sole  own- 
ers oT  it,  and  whether  it  be  held  that  their 
liduciary  relations  extend  to  future  stock- 
holders or  only  to  those  who  are  the  own- 
ers while  this  relation  eiists,  the  question 
before  us  is  whether,  under  the  law  of  New 
JerKj,  a  corporation  is  powerless  to  bind 
itself  as  to  such  contracts,  when  they  are 
entered  into  with  the  assent  of  the  existing 
stockholderB,  all  of  whom  have  fnlt  knowl- 
edge of  the  facta.  On  principle,  I  think 
that  a  corporation  organized  in  tbat  state 
is  not  so  crippled.  Let  us  consider  the 
antborities. 

Be  Ambrose  Lake  Tin  &  Copper  Min.  Co. 
L.  R.  1*  Ch.  Div.  300,  40  L.  J.  Ch.  N.  S. 
MT,  *2  L.  T.  K.  S.  60*.  28  Week.  Rep.  783, 
was  a  case  in  which  a  sale  of  property  was 
niade  to  a  corporation  by  the  promoters  of 
it,  which  would  have  been  voidable  for 
fraud  if  the  promoters  had  not  been  the 
owners  of  its  stock.  It  was  held  that,  i 
much  as  the  vendors  were  theTnselves  the 
stockholders  of  the  company  and  knew  all 
the  facts,  there  was  no  fraud  upon  thi 
corporation.  In  this  case  the  judge) 
thought  that  one  of  the  purposes  of  these 
promoters  was  to  obtain  proSt  from  future 
purchasers  of  the  stock  who  were  ignorant 
of  the  transaction;  but  under  the  circum- 
stances the  corporation  could  not  avoid  the 
contract  In  North-West  Tranap.  Co. 
Beattj,  L.  R.  12  App.  Cas.  68S,  a  contract 
of  purchase  of  property  by  a  corporatioi 
was  entered  into  by  directors  with  one  o: 
tiieir  number.  It  was  held  that  the  vendoi 
"as  entitled  to  exercise  his  voting  powei 
as  a  stockholder  to  ratify  the  contract.  Hi 
i^ontrolled  a  majority  of  the  votes  through 
ownership  of  his  stock,  acquired  in  a 
manner  authorized  by  the  constitution  of 
the  company.  It  was  held  that  his  exercise 
of  hia  power  could  not  be  deemed  oppres- 
sive for  this  reason.  Sir  Richard  fiag- 
^llay,  in  delivering  the  unanimous  opinion 
of  the  privy  council,  aaid:  "Unless  some 
provision  to  the  contrary  is  to  be  found 
the  charter  or  other  instrument  by  which 
tbe  company  is  incorporated,  the  resolutii 
nl  a  majority  of  the  shareholders  duly 
<«avened,  upon  any  question  with  which 
llie  company  is  legally  competent  to  deal, 
ii  binding  upon  the  minority,  and  conse- 
<|Dently  tipon  the  company.  And  every 
bhareholder  has  a  perfect  right  to  vote 
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upon  any  such  question,  although  he  may 
have  a  personal  interest  in  the  subject- 
matter  opposed  to,  or  different  from,  tbe 
general  or  particular  interests  of  tlie  com- 
pany." Referring  to  dealings  with  a  di- 
rector  acting  in  a  ^ducJary  capacity,  he 
said;  "Any  such  dealing  or  engagement 
may,  however,  be  affirmed  or  adopted  by 
the  company,  provided  such  affirmance  or 
adoption  is  not  brought  about  by  unfair  or 
improper  means,  and  is  not  illegal  or  fraud- 
ulent or  oppressive  towards  those  share- 
holders who  oppose  it"  In  this  case  ratifi- 
cation was  by  only  a  small  majority  of  the 
stockholders. 

Salomon  v.  Salomon  &,  Co.  [1807]  A.  C. 
22,  was  a  case  in  which  the  proprietor  of 
a  business  organized  a  corporation  with  a 
capital  stock  of  40,000  shares,  of  the  par 
value  of  £1  each.  He,  bis  wife,  his 
daughter,  and  his  four  sons  took  (1)  share 
each.  With  only  (7)  shares  taken,  he  sold 
out  hia  business  to  the  corporation  for  a 
price  which  might  be  found  to  be  much 
mors  than  it  was  worth.  He  then  took 
20,000  shares  more  of  the  stock.  The  re- 
maining 16,993  shares  never  were  issued. 
The  company  soon  became  inaolvent,  and  a 
receiver,  in  the  interest  of  creditors,  sought 
to  hold  this  organizer  and  promoter  for 
fraud  upon  the  corporation.  It  was  held 
upon  these  facts  that  there  was  no  fraud 
and  no  liability.  Iiord  Chancellor  Ilalsbury 
quoted  from  the  headnote  in  Erlanger  v. 
New  Sombrero  Phosphate  Co.  L.  R.  3  App. 
Cas,  1218,  3B  L.  T.  N.  S.  260,  28  Week. 
Rep.  65,  6  Eng.  Rul.  Cas.  777,  and  tiien 
said:  "But  if  every  member  of  the  com- 
pany— «very  shareholder— knows  exactly 
what  is  the  true  state  of  the  facta  (whicli 
for  this  purpose  must  be  assumed  to  be  the 
case  here),  Vaughnn  Williama'a  J.,  con- 
clusion seems  to  me  to  be  inevitable,  that 
no  case  of  fraud  upon  the  company  could 
here  be  established."  He  said  this  in  a  case 
in  which  only  seven  shares  of  stock  out  of 
an  authorized  capital  of  40,000  shares  had 
been  issued  when  the  contract  with  the 
promoter  was  made.  This  case  seems  to 
me  fully  to  cover  the  case  at  bar,  in  which 
the  only  fraud  proved  was  the  constructive 
fraud  of  a  sale  to  a  corporation  from  one 
in  a  fiduciary  relation  to  it. 

Other  cases  establish  the  proposition  that 
it  makes  no  difference  that  not  all  the 
stock  of  the  company  has  been  issued,  if 
the  holders  of  all  outstanding  stock  agree. 
In  St.  Louis,  Ft.  S.  t  W.  R.  Co.  v.  Tiernan, 
37  Kan.  606,  15  Pac.  544;  and  Stewart  v. 
St  Louis,  Ft  S.  &  W.  R.  Co.  (C.  C.)  41 
Fed.  736,  a  part  of  the  stock,  although  not 
a  large  amount,  was  issued  to  municipali- 
ties   after    the    transaction    to    which    the 
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Simpson,  92  App.  Div.  382,  67  N.  Y.  Supp. 
360,  a.  large  amount  of  stock  wm  held  in 
the  treaaviry  for  other  corporate  ukb.  The 
tame  was  true  in  Blum  t.  Whitnej,  186 
N.  Y.  232,  77  N,  E.  116B,  which,  in  its 
reasoning  and  the  authorities  cited,  is  a 
very  strong  caoe  for  the  defendant.  Only 
a  part  of  the  authorized  stock  had  heen 
issued  when  the  contract  was  made  in  Ee 
British  Seamless  Paper  Boi  Co.  L.  R.  17 
Ch.  Div.  487,  50  L.  J.  Ch.  N.  S.  4B7,  « 
L.  T.  N.  S.  4B8,  29  Week  Rep.  6B0,  and 
more  was  issued  about  a  year  and  a  quarter 
afterwards.  Tompkins  v,  Sperry,  90  Md.  560, 
54  Atl.  254,  is  an  important  case  supporting 
the  proposition  that  stockliolders  may  bind 
the  corporation  in  transactions  of  this  kind, 
which  are  voidable  for  constructive  fraud. 
Except  as  I  shall  state  hereafter,  I  know 
«f  no  case  which  holds  that  it  makes  any 
difference  that  not  all  the  stock  has  been 
issued,  if  the  corporation  ie  completely 
organized  and  authorized  to  go  on  with 
its  ordinary  business.  There  are  dicta  of 
some  English  judges,  indicating  that  such 
A  transaction,  when  it  is  expected  that  a 
prospectus  will  be  issued  under  the  English 
practice  inviting  subscriptions,  for  stock 
from  the  public,  would  be  fraudulent  as 
against  future  stockholders.  These  ar 
opinions  in  which  the  judges  hold  that  there 
ia  no  fraud  upon  the  corporation,  as  there 
vaa  knowledge  and  consent  of  t)ie  stock- 
holders, and  they  seem  to  assume  that  the 
corporation  ia  not  fully  organized  and  quali- 
fied to  do  business.  But  they  are  without 
discussion  or  seeming  consideration  of  the 
question  when  a  corporation  and  it«  stock- 
holders become  competent  to  make  binding 
contracts  as  to  such  matters.  Other  c 
which  support  tlie  defendant's  position  are 
Foster  v.  Seymour  (C.  C.)  23  BLatchf.  107, 
23  Fed.  05,  McCracken  v.  Rob'^on,  6  0.  C. 
A.  400,  14  U.  S.  App.  002,  57  Fed.  375, 
and  Barr  t.  New  York,  L.  E.  ft  W.  R.  Co. 
125  N.  y.  203,  26  N.  E.  145. 

This  court,  in  Hayward  v.  leeson,  176 
Mass.  310,  49  L.R.A.  726,  57  N.  E. 
in  dealing  with  a  corporation  established 
under  the  laws  of  Tennessee,  held  that  the 
receivers  of  the  company  nlight  maintain 
a  suit  for  fraud  against  promoters,  not- 
withstanding that  the  stockholders,  at  the 
time  of  the  transaction,  knew  all  the  facts 
tknd  agreed  to  the  contract.  The  particu- 
lars of  the  statute  of  Tennessee  as  to  the 
organiiatioD  of  corporations  do  not  appear 
ID  the  report  of  the  case.  When  the  present 
suits  came  before  the  court  upon  a 
murrer,  Hayward  v.  Lee  son  was  followed 
and  held  to  govern  them.  188  Mass.  315, 
lOB  Am.  St.  Rep.  479,  74  N.  E.  853.  The 
precise  questions  which  were  then  before 
liave  been  considered  by  the  circuit  court 
40  L.R.A.(N.S.) 


of  the  United  States  and  the  United  States 
circuit  court  of  appeals  in  the  second  cir- 
cuit, in  a  suit  brought  by  this  plaintiff 
against  Lewieohn's  heirs,  and  upon  a  de- 
murrer to  averments  of  fact  against  Lew- 
isohn  substantially  identical  with  those 
against  the  defendant  in  the  present  suits, 
there  was  a  decision  for  the  defendants. 
Old  Dominion  Copper  Min.  Co.  v.  Lewisohn 
(C.  0.)  136  Fed.  915,  s.  c.  78  C.  C.  A.  534. 
148  Fed.  1020.  As  appears  by  the  record 
before  us,  five  judges  of  the  Federal  courts 
in  that  circuit,  at  different  stages  of  the 
proceeding,  agreed  in  their  view  of  the  law 
of  the  case.  The  suit  was  then  carried  to 
the  Supreme  Court  of  the  United  States, 
and  the  justices  of  that  court  were  unani- 
mous in  sustaining  the  defendants'  de- 
murrer. Upon  the  averments  of  the  bill, 
they  treated  Bigetow  and  Lewisohn  as  the 
real  owners  of  the  corporation  when  the 
contracts  were  made,  through  their  ap- 
pointees, who  took  the  stock  which  they 
paid  for.  The  judge  who  wrote  the  opinion 
sat  as  chief  justice  «ith  those  other  mem- 
bers of  this  court  who  took  part  in  the 
decision  of  Hayward  v.  Leeson.  The  view 
eicpressed  in  the  opiniqn  of  the  Supreme 
Court  of  the  United  States  is  at  variance 
with  a  part  of  tlie  reasoning  and  with  the 
decision  in  Hayward  v.  Leeson.  This  latest 
decision  must  be  treated  as  establishing  the 
law  for  tlie  Federal  courts.  The  cases  cited 
show  that  the  law  is  settled  in  the  same 
way  in  some  of  the  state  courts. 

In  addition  to  the  deference  that  a  unanl' 
mouB  opinion  of  the  justices  of  the  Supreme 
Court  of  the  United  States  should  receive 
in  any  other  court,  it  is  for  me  a  very  im- 
portant consideration  that,  upon  questions 
which  will  often  be  litigated  in  the  Federal 
tribunals  by  reason  of  the  divorce  citiien- 
ship  of  the  parties,  the  law  ought  to  be 
the  same  in  the  state  courts  as  in  the  Fed- 
eral courts.  It  would  be  unfortunate  if, 
in  this  large  class  of  cases,  the  rights  of  a 
suitor  should  depend  upon  whetlier  he  is 
Anally  held  subject  to  the  jurisdiction  of  a 
Federal  court  or  to  that  of  a  state  court. 

It  seems  to  me  that  the  great  weiglit 
of  authority  upon  the  turning  point  of  this 
case  is  in  favor  of  the  defendant.  I  do  not 
regard  the  case  of  Erlanger  v.  New  Som- 
brero Phosphate  Co.  L.  R.  3  App.  Cos.  1218, 
39  L.  T.  N.  8.  260,  26  Week.  Rep.  05,  6 
Eng.  Rul.  Cas.  777  (L.  R.  6  Ch.  Div.  73,  4« 
L.  J.  Ch.  N.  8.  426,  3B  L.  T.  N.  S.  Z22, 
25  Week.  Rep.  436},  relied  on  by  the  pUin- 
titr,  as  having  any  bearing  upon  the  ques- 
tion on  which  the  present  case  turns, 
namely,  when  is  a  corporation  so  far  organ- 
ized that  its  stockholders,  acting  with  full 
knowledge,  can  bind  it!  No  such  question 
arose  in  tbat  case,  and  there  was  no  oc- 
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ouion  to  eonBider  such  k  queation.  Bo  far 
ae  appears,  the  question  waa  never  thought 
of.  The  court  was  dealing  with  a  fraud 
upoB  a  corpor&tion  whose  stockholders 
>ere  ignorant  of  the  facta  that  constituted 
the  fraud,  and  took  no  action  in  regard  to 
the  matter.  It  seems  to  me  that  the  dicta 
of  certain  English  judge*  relied  on  bj  the 
majority  of  the  court  overlook  the  fact  that 
the  flduciary  relation  of  promoteri  of  a 
(orporatioD  is  of  no  practical  consequence 
if  the  promoters  are  the  sole  owners  of  the 
corporation,  and  if,  at  the  time  of  the 
traDsaction  in  question,  the  corporation  ii 
legally  organized  and  qualified  to  do  every 
kind  of  busioess,  although  this  fact  is 
generally  rect^nized  by  the  English  courta. 
1  also  think  that  the  judges  uttering  the 
iieta  were  influenced  by  the  statutory  pro- 
viiion  in  the  English  law  (or  the  issuing  of 
a  prospectus  to  the  public,  inviting  sub- 
•criptions  to  the  stock  after  the  corpora- 
tion is  organ lEed  in  other  particulars. 
There  it  DO  auch  proviaion  in  the  statute 
ot  Xew  Jeraey. 

It  is  also  to  be  remembered  that  the  dicta 
*ere  uttered  in  connection  with  decisions 
Uiat  the  corporation  waa  bound  by  the 
knovledge  and  action  of  all  its  existing 
■tockholders,  notwithstanding  that  only  a 
put  of  the  authorized  stock  had  been  taken. 
One  or  two  of  the  dicta  are  in  other  cases 
in  which  no  question  in  regard  to  action  by 
all  the  stockholdera  with  knowledge  arose. 
In  Pietsch  v.  Milbrath,  123  Wis.  647,  651, 
M  L.RA.  D4G,  107  Am.  Bt,  Rep.  1017,  101 
>'.  ff.  388,  J02  N.  W.  3*2,  it  appears  that 
the  plaintifTs  took  their  stock  upon  grossly 
false  representations  aa  to  the  organiiation 
ri  the  corporation,  and  they  were  allowed 
•  nmedy.  Yeiser  t.  United  States  Board  & 
Paper  Co.  62  UKA.  724,  46  C.  C.  A.  667, 
11)7  Fed.  340,  348,  was  a  case  of  groee,  ac- 
tin  fraud,  and  some  stockholders  who  were 
■gaorant  of  the  facts  were  brought  In 
before  the  transaction  in  question  was  con- 
■nnunated.  Of  course,  this  decision  is  of 
>M effect  aa  agftinst  the  later  adjudication  in 
210  U.  S.  20e,  62  L.  ed.  1025,  28  Bup.  Ct. 
B*p.  1134,  covering  the  precise  question  be- 
fore us.  Keither  of  these  two  cases  seems 
to  nw  important  in  reference  to  the  ques- 
tion on  which  the  present  decision  depends. 
1  think  the  corporation  in  the  present  case 
>)  bound  by  the  knowledge  and  consent  of 
it»  stoctholders. 

The  defendant  Telies  upon  the  independ- 
ent defesM  that  the  decision  against  the 
plaintiff,  npoD  tlw  same  averments  of  fact 
ii  the  snit  against  the  other  of  the  two  joint 
uton,  Sm  ft  bar  to  tbe  present  claim,  aa 
"»  jadioata.     Evidence  waa  introduced  to 


prove  the  law  of  New  York,  where  the 
decree  was  entered.  The  defendant  called 
thirteen  witnesses  of  the  greatest  eminence 
and  distinction,  who  testified  as  experts  in 
law  that,  in  their  opinion,  under  the  law 
of  New  York^,  the  decree  would  be  a  bar  to 
these  suits,  if  they  were  brought  against 
this  defendant  in  the  courta  of  that  state. 
Many  of  these  witoeaaes  bad  had  a  long 
judicial  experience.  Three  of  them  had 
sat  in  the  court  of  appeals,  two  of  them 
for  long  terms,  and  one  as  a  chief  judge. 
Several  otliers  had  served  a  long  time  in 
the  supreme  court  of  New  York,  sitting  in 
the  general  term  and  in  the  appellate 
division.  Others  had  held  other  high  posi- 
tions in  their  profession,  and  all  of  them 
were  lawyers  whose  opinions  are  entitled 
to  great  weight.  The  plaintiff  called  two 
eminent  lawyers,  who  expressed  a  contrary 
opinion.  Many  decisions  of  the  eonrts  of 
New  York  were  also  put  in  evidence.  The 
defendant  contended  that,  if  the  decree  is  a 
bar  under  the  law  of  New  York,  it  is 
equally  so  when  pleaded  in  Massachusetts. 

If  it  were  necessary  to  consider  this 
branch  of  the  defenae,  it  perhaps  would  be  a 
grave  question  whether  the  defense  was  or 
was  not  made  out.  But  aa  to  that  I  express 
no  opinion,  preferring  to  rest  this  opinion 
on  the  other  ground. 

I  am  authorized  to  say  that  Mi.  Justice 
Morton  concurs  in  this  opinion, 

Hnmnrond,  J.,  dissenting: 

Upon  the  questions  (1)  whether  the  facts 
found  by  tbe  single  justice  are  supported 
by  the  evidence  and  should  stand;  {2} 
whether  "the  transaction  is  to  be  deter- 
mined  by  the  law  of  Massachusetts;"  (31 
whether  the  plaintiff  baa  been  guilty  of 
laches;  <4)  what  shall  be  the  natura  of 
the  relief  <if  there  is  any  relief)  ;  (6)  what 
effect  shall  be  given  to  the  judgment  ren- 
dered in  the  Ijcwisohn  Cose  by  the  circuit 
court  of  the  United  States  for  tlte  southern 
district  of  New  York;  {6)  whether  a  de- 
cision for  the  plaintiff  in  these  suits  in- 
volves a  denial  to  the  defendant  of  due  pro- 
cess of  law,  or  the  equal  protection  of  the 
laws;  and  {7}  whether  tlie  interlocutory 
order  entered  by  a  single  justice  enjoining 
the  defendant  from  further  prosecuting  his 
suit  against  the  plaintiff  elsewhere  except 
in  this  court  should  stand, — I  agree  with 
the  majority  of  the  court. 

But  upon  the  question  on  the  merits, 
namely,  whether  upon  the  facts  found  the 
defendant  is  answerable  to  the  plaintiff,  I 
agree  with  the  dissenting  opinion  Bled  by 
the  ehief  justice;  and  for  the  reasons  statedi 
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Oerttorarl  —  conrt-martlftl  proceedings 

1.  Relator,  Thai.  H.  Poole,  as  Brigadier 
General  (retired)  of  the  National  Guard  of 
this  state,  waa  tried  and  convicted  by  a 
general  court-martial  of  certain  alleged  fel- 
onies claimed  to  have  been  committed  by 
him  in  violation  of  the  Articles  of  War  uf 
the  United  States.  The  judgment  and  sen- 
tence of  such  eourt-tnartial,  which  dismissed 
bim  from  the  National  Guard,  were  ap- 
proved by  the  Governor  and  Commander  in 
Chief  of  the  militia,  by  the  issuance  of  an 
order  accordingly.  Relator  sued  out  a  writ 
of  certiorari  in  the  distriot  court  of  Bur- 

Headnotes  by  Fisk,  J. 


It  is  clear  that  state  militias  are  oot  sub- 
ject to  the  Articles  of  War  of  the  United 
Btatei  in  times  of  peace,  unless  such  Arti- 
cles have  been  adopted  or  promulgated  by 
the  state  as  a  part  of  the  state  regulations. 
This  nas  the  rule  adhered  to  in  St&ik  kx 
BEL.  PooLB  V,  pE&KK,  and  it  flods  support  in 
tbe  following  additional  decisions: 

Thus,  in  Manley  v.  State,  —  Tejc.  Crim. 
Rep.  — ,  137  8.  W.  1137,  it  was  held  that 
where  tlie  Governor,  who  alone  was  author- 


the  United  Btates  Army  regulations,  such 
regulations  were  not  applicable  thereto  in 
times  of  peace,  and  that  therefore  an  officer 
of  the  state  militia  could  not  be  court- 
martialed  thereunder. 

And  in  Martin  v.  Mott,  12  Wheat.  19,  a 
L.  ed.  537,  it  was  held  that  a  state 
militiaman  who  has  refused  to  obey  bd  or- 
der of  the  President,  calling  him  into  the 
public  service,  was  not,  in  the  sense  of  the 
act  of  Congress  of  179S,  chapter  101,  "em- 
ployed'in  the  service  of  the  United  States," 
so  BB  to  subject  him  to  tbe  rules  and  Arti- 
cles of  War;  thus,  in  effect,  holding  that 
such  Artiolet  do  not  apply  to  militiamen 
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leigh  county  for  tbe  purpose  of  obtaining 
a  review  of  such  judgment  and  order.  This 
appeal  is  from  the  judgment  of  that  court 
holding  the  judgment  and  order  aforesaid 
null  and  void  as  being  without  and  in  ex- 
cess of  jurisdiction.  Held,  that  certiorari  is 
a  proper  remedy  to  review  the  proceedings 
of  a  court-martial  for  the  purpose  of  &• 
termining  whether  it  exceeded  ite  jurisdic- 
tion. 
UiliUa  —  Articles  ol  War  — binding  eN 

leet. 

2.  The  Articles  of  War  of  the  United 
Btates  do  not  govern  tbe  militia  or  National 
Guard  of  this  state  in  times  of  peace,  and 
consequently  relator  was  not  amenable  to 
general  court-martial  for  the  alleged  viola- 
tions of  such  Articles  of  War.  Hence,  the 
district  court  properly  held  that  the  judg- 
ment and  sentence  of  such  court-martial  and 
the  order  of  the  Governor  and  Commander 
in  Chief  approving  tbe  same  were  null  and 
Toi^  because  in  excess  of  jurisdiction. 

<January   0,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Burleigh 
County,  annulling,  upon  certiorari,  a  judg- 
ment of  a  court-martin  dismissing  relator 
from  service   in  the  National  Guard.     Af- 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  Miller  and  Helvln  A. 
Hlldreth  for  appellant. 

Messrs.  £nKerad,  Holt,  A  Frftme  for 
respondent. 

n  the  actual  service 
And  in  Uousi 
Uoore,  G  Wheat.  1,  6  L.  ed.  19,  it  was  held 
that  the  mere  calling  forth  of  the  militia  by 
the  President  does  not  render  them  subject 
the  Articles  of  War.  Bee  also  1  Wio- 
throp,  Military  Law  tt  Precedents,  p.  128. 

And  it  has  been  held  that  a  refusal  to 
obey  aa  order  to  arms  emanating  from  the 
Governor  of  a  state  does  not  render  a  delin- 
quent amenable  to  the  Articles  of  War.  1 
Ups.  Atty.  Gen.  473. 

But  the  Articles  of  War  of  the  United 
States  may  be  adopted  and  incorporated  in 
a  state  code  of  regulations,  and  in  case  of 
such  an  adopton  the  state  militia  is  sub- 
ject therete.  McGorray  v.  Murphy,  SO  Ohio 
St.  413,  88  N.  E.  881,  17  Ann.  Caa.  444. 
And  see  Houston  v.  Moore,  5  Wheat  1,  5  L. 
ed.  19,  wherein  it  was  held  that  a  state  may 
provide  that  the  state  militia  shall  be  sub- 
ject te  the  Articles  of  War  of  the  United 
Btates,  and  may  also  provide  for  the  trial 
of  such  militiamen  by  a  state  court-martial, 
and  that  such  a  suit  is  not  repugnant  to  the 
laws  and  Constitution  of  the  United  States. 

As  to  superintending  control  of  civil 
courte  over  courts- martial,  see  note  to  State 
ex  rel.  Poole  v.  Nuehols,  20  L.R.A.(N.S:> 
413.  Q.  J.  C. 
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FlBk,   J^   delivered  the  opinion  of  the 

WkUe  fully  realizing  that  we  are  in  no 
BHMT  reapoiuiible  eitber  for  the  facti  or 
the  law  which  mtut  control  in  diaposing 
of  this  appeal,  tlie  duty  which  haa  been  as- 
tlgned  the  writer  of  giving  ezpreEsion  to 
(ke  Tiewi  of  the  court  ia  not  a  pleaaaut  one, 
ovine  to  the  nature  of  the  litigation,  and 
man  eepeeially  in  view  ol  the  fact  that  our 
coBciiuion  does  not  coincide  with  the  viewg 
«nt«rUined  by  the  Chief  Executive  of  the 
■tate,  a>  well  as  by  prominent  officers  of 
the  National  Guard,  who  were  instrumental 
in  inrtittiting  and  proaecuting  the  proceed- 
icg  before  the  general  court-martial,  here- 
ifter  mentioned,  out  of  which  proceeding 
this  litigation  arose.  Although  the  views 
of  these  high  oCBciala  of  a  co-ordinate  branch 
of  tlie  ttate  government  are  entitled  incase 
of  donbt  to  much  respect  and  weight  rela- 
tive to  the  extent  of  the  powera  delegated 
to  tbem  by  the  Constitution  and  statutes, 
Tet  loob  views,  when  clearly  erroneous,  must 
be  declared  ao  by  the  courts,  and  the  acts 
of  inch  officials,  when  manifestly  in  excess 
of  jurisdiction,  must  be  adjudged  null  and 
loid  whenever  their  legality  is  properly 
cballenged  in  court,  for  otherwise  the  court 
vonld  not  be  discharging  its  constitutional 
doty. 

The  facts  necessary  to  a  full  underat«nd- 
ing  of  the  questions  involved  are  correctly 
itited  in  appellant's  brief,  and  in  substance 
•re  u  follows;  This  cause  comes  to  this 
court  on  appeal  from  a  judgment  of  the  dis- 
trict court  of  the  sixth  judicial  district,  en- 
tered on  the  8th  day  of  January,  IBll, 
which  in  effect  vacates  and  annul^  the  find- 
ings and  ■ent«nce  of  a  general  court-martial 
*hieh  found  the  respondent,  Thomaa  H. 
Poole,  guilty  of  having  violated  the  Mili- 
taiy  Code  of  this  state,  and  dismissing  him 
frau  the  service  of  the  National  Guard  of 
the  state.  The  respondent  waa  tried  be- 
fore a  general  court-martial  on  the  IZth 
di;  of  January,  1909.  He  was  found  guilty 
of  laving  violated  both  the  twenty-flrst  and 
the  sixty-first  Articles  of  War,  and  sen- 
tenced by  the  court  "to  be  dismissed  from 
tbe  service  of  the  National  Guard  of  the 
lUte  of  North  Dakota."  This  sentence  waa 
approved  by  the  Governor  of  the  state. 
On  the  ?th  day  of  August,  1900,  on  appli- 
tatiou  of  respondent,  a  writ  of  certiorari 
*Ba  isan«d,  directed  to  Amasa  P.  Peake,  as 
idjutant  Oeoera)  of  the  state,  requiring 
him  to  certify  and  transmit  to  the  district 
court  of  th«  sixth  judicial  district  a  true 
and  foil  record  of  all  the  proceedinga  of 
Mid  general  eourt-martial  and  the  orders  of 
tb  Governor,  and  praying  that  all  the 
ntd  proceedings  be  declared  null  and  void, 
and  that  the  respondent  be  restored  to  hie  i 
«Ua.A.{N.S.) 


rank  of  a  Brigadier  General  '(retired)  In 
the  North  Dakota  National  Guard.  Tlie 
court  made  findings  and  an  order  for  judg- 
ment, whish  adjudged  and  determined  that 
"the  order  made  and  Issued  by  Hon.  John 
Burke,  as  Governor  and  Commander  in 
Chief  of  the  National  Guard  of  the  state 
of  North  Dakota,  on  the  ]2tb  day  of  Jan- 
uary, 1909,  directing  and  ordering  that  a 
general  court-martial  be  convened  t«  hear 
and  try  certain  charges  and  specifi cations 
against  the  relator,  Thomas  H.  Poole,  be 
and  the  same  is  hereby  held  to  be  null  and 
void  and  without  jurisdiction.  And  said 
court-martial  convened  and  held  pursuant 
to  said  order,  and  all  its  proceedings  and 
acta,  sentence,  and  judgment  are  hereby 
set  aside  and  annulled.  And  it  is  further 
adjudged,  determined,  and  decreed  that  the 
order  of  the  Honorable  John  Burke,  as  Gov- 
ernor and  Commander  in  Chief,  made  Hareh 
1,  1906,  approving  the  proceedings,  find- 
ings, sentence,  and  judgment  of  said  court* 
martial  and  purporting  to  remove  and  dis- 
charge said  Thomaa  H.  Poole  from  the  or- 
ganized militia  of  this  state,  and  depriving 
him  of  his  rank  as  Brigadier  General  on 
the  retired  list,  la  hereby  declared  null  and 
void  and  of  no  effect." 

The  aseigaments  of  error  challenge  the 
juriadiction  of  the  court  below  to  inquire  in. 
to  the  validity  of  the  proceedings  before  the 
general  court-martial,  or  to  enter  the  judg- 
ment appealed  from.  Notwithstanding  the 
statement  to  the  contrary  in  appellant's  ad- 
ditional memorandum  brief  filed  herein,  no 
question  was  raised  In  that  court  that  cer- 
tiorari Is  not  an  appropriate  remedy,  but 
appellant's  contention  there  was  merely  as 
above  stated.  In  such  additional  brief  coun- 
sel assert  that  such  question  was  squarely 
raised  in  the  court  .below  on  the  motion  to 
quash  the  writ.  In  this  tliey  are  clearly  in 
error.  In  the  first  place,  such  motion  and 
the  inling  thereon  are  not  properly  before 
us,  as  no  statement  of  the  case  was  settled. 
Mooney  v,  Donovan,  9  N.  D.  03,  81  N.  W. 
60.  In  the  second  place,  conceding,  for  the 
sake  of  argument,  that  they  are  properly  be- 
fore us,  such  motion  to  quash  did  not  raise 
such  question.  The  grounds  of  the  motion 
nre,  in  BUhstance,  as  follows:  (1)  It  appears 
on  the  face  of  said  writ  that  the  general 
court-martial  complained  of  was  legally  as- 
sembled, organized,  and  constituted;  (2) 
that  said  Thomas  H.  Poole  was  at  the  time 
a  member  of  the  National  Guard  of  the 
state  of  North  Dakota;  (3)  that  said  court- 
martial  had  juriadiction  over  the  person 
of  Thomas  H.  Poole:  (4)  that  said  court- 
martial  had  jurisdiction  over  the  subject- 
matter;  (6)  that  said  court-martial,  acting 
within  its  jurisdiction,  rendered  judgment 
finding   the   defendant   guilty   as   charged 
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in  the  spec  ill  cat  i  ona ;  (6]  that  hia  excel- 
lency, the  Governor,  as  Commander  in  Chiof 
of  the  National  Guard,  approved  gaid  judg- 
ment; and  (7)  that  thia  court  is  without 
jurisdiction  to  inquire  into,  review,  or  ques- 
tion the  proceedings  of  said  court-martial, 
or  the  orders  of  the  Governor  and  Com- 
mander  in   Chief  in   relation  thereto. 

It  is  therefore  ciearlj  apparent  from 
tlie  above  that  no  question  as  to  the  correct- 
nees  of  the  remedy  invoked  was  made  in  the 
court  below,  as  each  ground  of  the  motion 
went  to  the  merits,  and  consequently  ap- 
pellant is  not  in  a  position  to  raise  such 
question  tor  the  first  time  in  this  court. 
But  if  we  could  brush  aside  these  well-set- 
tled rules  of  practice,  we  would  neverthe- 
lesB  be  obliged  to  overrule  appellant's  con- 
tention, for  it  is  entirely  clear  that  cer- 
tiorari is  an  appropriate  writ  to  review 
tha  proceedings  of  such  court-martial  for 
tlie  purpose  of  determining  whether  it  ex- 
ceeded its  jurisdiction.  While  it  is  no  doubt 
true  that  it  was  not  a  "court"  within  the 
meaning  of  §§  86  and  S6  of  our  state  Con- 
stitution, nor  within  the  meaning  of  J  T810, 
Rev.  Codes,  it  was  a  "tribunal"  within  the 
meaning  of  the  statute  aforesaid,  and  its 
acts  may  be  inquired  into  through  the  use 
of  such  writ,  not  for  the  purpose  of  correct- 
ing any  mere  errors  which  may  have  been 
committed  by  it,  but  solely  for  the  purpose 
of  determining  whether  such  tribunal  ex- 
ceeded its  jurisdiction.  It  would  be  strange, 
indeed,  if  this  could  not  be  done,  for  other- 
wise great  injustice  might  be  inflicted  on  a 
person  by  such  tribunal  while  acting  wholly 
without  jurisdiction,  and  yet  such  aggrieved 
person  might  have  absolutely  no  redress. 
Our  attention  baa  been  called  by  counsel 
to  no  authority  sustaining  appsllant's  con- 
tention. The  case  of  State  ex  rel.  Poole  v. 
Nuchols,  18  N.  D.  237,  20  L.R.A.(N.S.| 
413,  lie  N.  W.  632,  cited  by  appellant,  is 
not  in  point.  In  that  case  we  held,  it  is 
true,  that  a  court-martial  is  not  an  in- 
ferior court  within  the  meaning  of  S  80  of 
the  Constitution,  as  it  belongs  to  the  exec- 
utive, and  not  to  the  judicial,  department 
of  the  state;  but  we  also  there  said:  "Of 
course,  if  it  exceeds  its  jurisdiction  or  acts 
without  jurisdiction,  its  judgments  are  a 
nullity  and  any  person  aggrieved  thereby 
ma;  seek  proper  redress  in  the  civil  courts 
having  jurisdiction,  and  such  courts  will 
furnish  appropriate  relief."  See,  in  this  con- 
nection, the  valuable  note  to  said  case  as 
n^orted  in  20  L.RA..(N.S.)  413,  wherein 
the  authorities  are  reviewed  at  length,  and 
they  will  be  found  to  support  our  views  as 
above  expressed.  One  ot  the  leading  cases 
is  that  of  People  ex  rel.  Smith  v.  Hoffmau, 
lee  N.  Y.  462,  B4  L.R.A.  597,  SO  N.  E.  1S7, 
wherein  that  great  court,  speaking  through 
40  L.R.A.(N.S.) 


Judge    Yann,    most    thoroughly    considered 

this  point,  which  was  the  sole  question  be- 
fore it,  and  reached  the  conclusion  that  cer- 
tiorari will  lie.  The  apjiellant's  contention 
in  the  cose  at  bar  is  tliere  most  effectually 
answered,  and  the  reasoning  and  conclu- 
sion  of  the   oourt   meet  with   our  full  ap- 

This  brings  us  to  the  merits,  which  in- 
volve the  question  whether  the  general 
court-martial  had  any  jurisdiction  to  try 
the  relator  for  the  alleged  oSenses  charged 
against  him,  and  render  its  judgment  and 
sentence  dismissing  him  from  the  National 
Guard.  If  this  question  must  be  answered 
in  the  negative,  it,  of  course,  necessarily 
follows  that  such  judgment,  as  well  as  the 
order  made  March  1,  1909,  by  the  Governor 
as  Commander  in  Chief,  approving  the  find- 
ings and  judgment  of  such  general  court- 
martial,  and  purporting  to  dismiss  relator 
as  an  officer  in  the  National  Guard,  are  nul- 
lities, and  he  would  still  retain  his  rank  in 
the  Guard  as  before. 

We  will  now  notice  some  of  the  principal 
contentions  of  the  respective  parties.  They 
are  widely  and  radically  at  variance  and  in- 
volve numerous  propositions  of  law;  hut 
we  shall  consider  only  those  which  we  deem 
controlling  and  decisive  of  the  appeal.  Re- 
lator's chief  contention  is  that  he  was  not 
amenable  to  a  court-martial  at  all,  because 
he  was  not  a  militiaman  in  active  service, 
and  there  was  no  war  or  public  danger. 
In  other  words,  he  plants  himself  squarely 
on  the  constitutional  guaranty  found  in  §  S 
of  the  state  Constitution,  and  also  in  the  5tU 
Amendment  to  Federal  Constitution.  Sec- 
tion 8  reads;  "Until  otherwise  provided  by 
law,  no  person  shall,  for  a  felony,  be  pro- 
ceeded  against  criminally,  otherwise  than 
by  indictment,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when 
in  actual  service  in  time  of  war  or  public 
danger.  .  ■  ."  He  asserts  tiiat  said  seC' 
tions  clearly  forbid  prosecutions  of  militia- 
men for  felonies  by  court-martial,  except 
when  such  militiamen  are  in  actual  service 
in  time  of  war  or  public  danger;  and  that 
the  charges  on  which  he  was  thus  convicted 
are  felonies;  also,  that  at  the  time  of  sucb 
trial  and  conviction  there  was  no  law  in 
this  state  authorizing  a  court-martial  for 
the  trial  of  a  person  charged  with  any 
crime;  that  the  Articles  of  War  do  not 
govern  the  militiamen  except  while  in  ac- 
tual service. 

It  is  needless  to  detail  appellant's  con- 
tentions. They  are  squarely  opposed  U> 
those  of  the  relator.  We  are  compelled  to 
uphold  relator's  contentions,  and  will  pro- 
ceed to  point  out  what  we  deem  to  be  the 
basic  fallacy  in  appellant's  ailment.  Bta 
counsel  apparently  wholly  ignore  the  ndi- 
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ai  lod  fundtLinental  diatinctioD  between 
Dm  ni1it!a  of  the  sUte  and  tbe  regular 
Army  vii  Navy  of  tbe  United  States,  and 
tbe  lain  governing  each.  Sueb  distinction 
te  perfectly  clear  apd  is  recogniied  in  both 
tbe  Federal  and  state  Conatitutiona  «a  well 
u  in  tbe  statutes.  Neitber  of  sucb  Con- 
■titatiou  forbids  prosecutiona  for  felonies 
otherwise  than  bj  presentment  or  indictment 
in  cases  arising  in  the  land  and  naval  forces 
(Army  and  Navy)  even  in  times  of  peace; 
but  tbey  each  clearly  forbid  such  proaecu- 
tNM  io  cooes  arising  in  the  militia,  except 
when  such  militia  is  in  actual  service,  in 
tine  of  war  or  public  danger.  The  regulai 
Army  is  at  all  times  governed  b;  the  Ar- 
ticles of  War,  and  its  officers  and  soldiere 
are  amenable  to  courta-martial  for  any 
violalions  thereof,  as  well  in  times  of  peace 
M  in  times  of  war.  Not  so,  however,  with 
the  state  militia.  The  tatter  is  governed 
thereby  only  while  in  ai^tual  service 
of  war  or  public  danger,  or  when  expressly 
so  provided  by  local  state  law.  A  moment's 
reflection  will  serve  to  demonstrate  the  wis- 
dom of  such  distinction.  As  said  bj  Judge 
Vsnn,  in  People  ex  rel.  Smith  v.  Hoffman, 
iiipri:  "There  ia  a  wide  distinction  be- 
tween the  regular  Army  of  tbe  nation  and 
tbe  militia  of  a  state  when  not  in  the  serv- 
ice of  the  nation,  for  diacipiine  which  ia 
ample  for  the  latter  will  not  answer  for  the 
former.  A  member  of  the  state  militia  be- 
losp  to  civil  life,  has  a  civil  avocation,  and 
only  ocasionally  engages  in  the  exercise  of 
arms.  A  member  of  tbe  United  States 
Annj,  on  the  other  hand,  has  no  employ- 
ment except  that  of  a  soldier,  and  arma  con- 
ttitnte  the  business  of  hia  lif&  Hence  more 
rigid  rules  and  a  higher  state  of  discipline 
sre  required  in  the  one  case  than  in  the  oth- 
er. Uoreaver,  the  state  militia  is  organized 
by  statntee  of  tbe  state,  and  the  legislature, 
Dsder  the  limitations  of  the  Constitution, 
has  power  to  regulate  the  entire  subject,  to 
inveat  boards  of  examination  with  such  au- 
thority and  to  give  the  civil  courts  such 
power  to  reiew  as  it  sees  fit" 

As  we  understand  the  position  of  ap- 
pellant's counsel,  it  is  that  the  Articles  of 
War  govern  and  control  our  state  militia  in 
time*  of  peace  the  aame  as  they  govern  and 
control  the  regular  Army.  The  charges' 
i^inat  the  relator  on  which  he  was  con- 
nded  by  the  court-martial  are  based  on 
titeged  violations  of  the  Articles  of  War.  It 
id  perfectly  manifest  to  our  minds  that  such 
proceedings  were  a  nullity  for  the  obvious 
reason  that  our  legislature  bod  not,  in  its 
Kisdom,  seen  flt  to  thus  ordsJn.  The  Mil!- 
laiy  Code  in  force  in  this  state  at  the  time 
relator  was  tried  and  convicted,  being  chap- 
ter 21,  Political  Code  1905,  expressly  pro- 
vided that  "the  militia  while  in  active  serv- 1 
iee  shall  be  governed  by  the  military  law 
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of  tbe  state,  and  the  rules  and  Articles  of 
War  of  the  United  SUtes"  (»  1717);  but 
BUch  Code  will  be  searched  in  vain  for  any 
provision  adopting  the  Articles  of  War  for 
its  government  when  not  in  active  service, 
or,  in  other  words,  in  time  of  peace,  and 
such  statute  nowhere  defines  any  military 
offenses  punishable  by  court-martial  or  oth- 
erwise in  time  of  peace.  But  appellant's 
counsel  quote  S  1752  of  the  Code,  which  per- 
tains to  the  drill,  diacipiine,  and  uniform  <d 
the  I^'ational  Guard,  and  say:  "By  what 
Military  Code  are  the  powers  and  duties  to 
be  measured  of  an  oflicer  in  the  Xational 
Guard  of  this  statel  The  respondent  con- 
cedea  that  there  are  no  military  regulations 
of  the  state.  The  legialature  having  adopted 
the  rules  and  articiea  that  govern  the  Ar- 
mtea  of  the  United  Statea  have  therefore 
said  in  the  most  solemn  manner  that  the  Na- 
tional Guard  of  this  atate  shall  be  governed 
by  tbe  same  rules  and  regulations.  Tlieref  ore, 
if  the  commanding  officer  of  the  company, 
whether  in  command  or  not,  should  commit 
a  misdemeanor  or  a  felony,  he  certainly 
could  tie  tried  by  general  court-martial  un- 
der the  taws  of  this  state."  Riglit  here  ia, 
in  our  opinion,  the  basic  fallacy  in  appel- 
lant a  contention.  Counsel  wholly  misinter- 
pret said  statute.  It  deals  merely  with 
matters  relating  to  drill,  discipline,  and 
uniforms,  and  it  merely  adopts  the  regu- 
lations of  the  army.  Articles  of  War,  and 
acta  of  CongresB  aa  authority  and  to  gov- 
ern in  such  matters  in  cases  not  provided 
by  the  laws  of  the  state,  etc.  The  word 
"discipline,"  aa  ti>ere  used,  means  "system 
of  drill;"  "systematic  training;"  "training 
to  act  in  accordance  with  established  rules; 
accustoming  to  systematic  and  regular 
action."  See  Webster's  New  International 
Dictionary,  and  also  27  Cyc.  498.  This  is 
apparent,  tor  if  §  1752  be  given  the  broad 
ining  contended  for  by  appellant,  it 
ltd  conflict  with,  or  at  least  render  su- 
perfluous, ;  1717,  which  provides  that  the 
militia  while  in  active  service  snail  be  gov- 
erned by  the  rules  and  Articles  of  War  of 
the  United  States.  Furthermore,  to  attrib- 
to  the  legislature  such  an  intent  would 
be  absurd.  No  state  in  the  Union  has  ever 
ted  such  a  law  to  our  knowledge,  ror 
could  it  be  done  in  this  atate  as  to  felonies 
without  an  amenilment  to  the  atate  Consti- 
tution, end  we  apprehend  that  the  sugges- 
tion of  auch  a  thing  as  subjecting  members 
state  militia  to  trial  by  court-martial 
for  felonies  in  time  of  peace  would  shock 
citizens. 

But  counsel  for  appellant  earnestly  argue 
that,  if  this  court  should  hold  that  it  can- 
be  done,  "the  National  Guard  ought  to 
diaband  and  pile  their  uniforms  and  equip- 
ment in  the  public  streets  and  set  fire  to 
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tliem,  beeauM  there  irouldbt  no  power  what- 
soever to  control  either  officers  or  men ;  and 
there  would  ba  greater  danger  from  men 
who  could  not  be  controlled  in  time  of 
peace  than  there  would  be  from  men  in 
time  of  war."  We  fear  counsel  are  unduly 
alarmed.  This  is,  so  far  as  we  are  aware, 
the  first  and  only  time  in  the  entire  history 
of  this  state  that  a  resort  to  a  court-martial 
was  deemed  neeesaary  or  advisable.  Fur- 
thermore, the  ren^edy,  il  one  is  needed,  lies 
with  the  legialsture,  and  no  doubt  will  be 
furnished  if  applied  tor.  In  1909  the  legis- 
lature of  this  state  enacted  a  new  and  very 
comprehensive  Militarj'  Code  {chapter  165, 
Laws  1909);  but  it  did  not  see  fit,  in  its 
wisdom,  to  confer  on  ■  court-martial  the 
power  to  try  a  militiaman  tor  a  felony  in 
time  of  peace.  It  is,  however,  provided  by 
such  Military  Code  that  certain  by-laws, 
rules,  and  regutationa  may  be  adopted  b; 
•asociations  therein  authorized  to  be 
formed,  also  rules  may  be  adopted  by  the 
Governor  aa  Commander  in  Chief,  and  that 
for  violations  thereof  enlisted  men  may  be 
tried  by  court-martial  and  also  expelled 
from  the  organization.  Section  12  of  such 
new  Code  expressly  provides  when  the  Ar- 
ticle! of  War  shall  be  in  force  as  governing 
the  militia,  ^nd  it  is  a  significant  fact  that 
Bucb  new  statute  limits  the  times  iu  which 
thej  shall  apply  to  the  occasious  when  such 
militia  ia  on  duty  pursuant  to  tue  orders  of 
the  Qovemor,  or  when  ordered  to  assemble 
for  duty  in  time  of  war,  insurrection,  inva- 
sion, public  danger,  or  to  aid  the  civil  au- 
thoritie*. 

In  many  of  the  states  the  leg-islatures 
have  seen  fit  to  provide  for  the  enforcement 
of  discipline  ia  the  organized  militia  by  fine 
and  imprisonment  imposed  by  courts-mar- 
tial for  infractions  of  rules  and  regulatione, 
even  in  times  of  peace.  The  right  so  to  do 
is  undoubted,  but  it  was  not  exercised  in 
this  state  until  the  new  Military  Code  of 
1909  was  adopted.  See,  in  this  connection, 
27  Cyc-  408,  Irom  which  we  quote:  "The 
laws  of  nearly  all  the  ststes  have  been  re- 
vised with  a  view  of  conforming  the  organ- 
isation and  discipline  of  the  organiied  mi- 
litia to  that  of  the  regular  Army,  and  viola- 
tions of  military  laws  or  regulations  are 
now  generally  dealt  with  by  military  courts 
within  the  scope  of  their  jurisdiction  as 
defined  by  the  state  laws," — citing  State 
ex  rel.  Madigan  v.  Wagoner,  74  Minn.  51S, 
42  L.R.A.  749,  73  Am.  St.  Hep.  309.  77  N. 
W.  424.  The  case  of  State  ex  rel.  Madigan 
T.  Wagoner,  supra,  aeems  to  be  a  leading 
authority,  and  we  commend  the  opinion  of 
Judge  Mitchell,  as  a  clear  and  sound  state- 
ment of  the  law.  The  opinion  recognizei 
the  right  of  the  state  legislature,  within 
constitutional  restrictions,  to  provide  cer- 
M  LJt.A.(N.8.) 


tain  rules  and  regulations  for  the  govern- 
tnent  of  the  organized  militia,  and,  aa  disci- 
plinary measures,  to  authorize  courts-mar- 
tial to  impoae  fines  and  imprisonment  for 
violations  thereof,  and  it  is  therein  stated 
that  in  many,  if  not  most,  Ot  the  Itatea, 
this  has  been  done. 

It  goes  without  saying  that  courts-martial 
are  courts  of  special  and  limited  jurisdic- 
tion, and  that  they  possess  no  powers  not 
expressly  conferred  on  them.  27  Cyc.  498; 
22  Ops.  Atty.  Qen.  137;  Dynes  v.  Hoo- 
ver, 20  How.  SE,  16  L.  ed.  838;  Deming  v. 
McCIaugbry,  51  C.  C.  A.  349,  113  Fed.  639. 

That  the  terms  "actual  service"  and  "ac- 
tive service,"  as  used  in  the  Constitution 
and  Military  Code,  mean  service  in  time  of 
war  or  public  danger,  etc.,  is  clear.  It  ia 
likewise  dear  that  the  words  "when  in  ac- 
tual service  in  time  of  war  or  public  dan- 
ger," in  I  8  of  our  Constitution,  apply  to 
the  militia  only.  Johnson  v.  Sayre,  168  U. 
S.  109,  39  L.  ed.  914,  IE  Sup.  Ct.  Rep.  773. 
That  the  worda  "actual  service"  and  "active 
service"  sre  used  in  such  restrictive  sense 
in  our  Military  Code  is  entirely  clear  from 
a  reading  at  gg  1716,  1761,  1762,  1774.  See 
also  SUte  v.  Josephson,  120  La.  433,  45  So. 
381,  and  Bryant  v.  Brown,  98  Ky.  211,  32 
8.  W.  T4I.  It  must  necessarily  follow, 
therefore,  that,  being  in  time  of  peace,  the 
Article*  of  War  in  no  manner  governed 
tne  militiamen,  and  consequently  Brigadier 
General  Poole  {retired)  eould  not  he  tried 
for  alleged  violations  thereof. 

Entertaining  the  above  views,  it  becomes 
unnecessary  to  notice  the  other  points  in 
controversy. 

We  conclude,  therefore,  that  the  judgment 
appealed  from,  in  so  far  as  It  adjudges  that 
the  orders  therein  enumerated,  as  well  aa 
the  acts  and  judgment  of  such  court-martial, 
are  null  and  void,  must  be  ■' 


Spalding,  Ch.  J.: 

I  concur  fully  in  the  opinion  ot  my  as- 
sociate covered  by  paragraph  1  of  the  sylla- 
bus; and  while  I  concur  in  the  opinion 
that  the  court-martial  in  question  was  with- 
t  jurisdiction,  I  reach  my  conclusion  by 
method  differing  from  that  pursued  by 
my  associates,  and  cannot  concur  in  all  that 
I  said  in  the  majority  opinion.  I  prefer 
3  confine  my  conclusions  as  to  the  juris- 
iction  of  the  court-rosrtial  to  the  case  be- 
jre  UB,  viz.,  its  jurisdiction  over  a  re- 
Ired  officer  not  on  duty  of  any  kind.  The 
relator  had  been  retired  by  operation  of 
law,  under  provisioos  of  the  Code  of  this 
state.  A  retired  officer  of  our  militia  bears 
relation  to  the  organised  militia  differing 
materially  from  that  t>ome  by  a  retired 
Army  officer  to  the  regular  Army.  The  lat- 
ter is  made,  by  statute,  subject  to  trial  bj- 
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court-martial.  U.  8.  Bev.  BUt.  j  1256,  U. 
S.  Comp.  Stj>t«  1901,  p.  888.  A  retired 
militiuuan  Ib  not  made  subject  to  triftl  by 
«uch  court,  aad  the  character  of  hie  position 
u  flied  by  the  Code  renders  it  inappropri- 
ate that  he  should  be  subject  to  court- 
martial,  at  kast,  when  not  on  detail  b; 
order  of  the  GoTernor.  Relator  was  not  tin 
an;  kind  of  duty,  and  the  decision  need  go 
no  tartber  than  to  cover  the  caae  of  such 
an  oCGcer.  I  rest  my  concurrence  on  the 
ground  that  ao  officer  retired  by  operation 
of  law  ia  not  subject  to  be  tried  by  oourt- 
martial  when  not  on  duty  under  detail  by 
order  of  th«  Govemori  I  ezprew  no  opin- 
ion farther  than  this. 

A  petition  for  rehearing  bavlag  iMen 
fllMl,  Flak,  J.,  Ml  March  23,  1912,  liand»d 
down  the  following  reaponse: 

We  haTe  eaiefujiy  considered  the  petition 
for  a  rehearing  filed  l>y  appellant,  and  find 
nothing  therein  to  cause  us  to  change  our 
views  as  above  ezpresaed. 

In  denying  such  petition  we  deem  it  ad- 
visable to  briefly  notice  some  of  the  prinoi- 
pal  eontentiona  made  in  sneb  petition.  It 
ii  manifest  that  appellant's  counsel  are 
laboriug  under  a  misapprehension  retard- 
ing tbe  court's  holding,  for  tney  start  the 
petition  with  the  following  assertion; 
"Tbe  decision  of  the  court  proceeds  upon 
tbe  theory  that  tbe  militia  of  a  state  can 
only  be  subject  to  trial  by  court-martial 
*hen  they  are  in  the  actual  aervioe  of  state 
or  nation."  This  ia  very  far  from  tbe  fact, 
for  tbe  exact  contrary  ia  tme.  We  held  that 
the  Articles  of  War  do  not  govern  the  state 
militia  in  times  of  peace,  for  the  legislature 
lias  not  thus  ordained,  and  consequently  the 
officers  and  membera  of  such  militia  are  not 
ubject  to  eourt-toartial  in  time  of  peace 
(or  alleged  violations  of  such  Articles  of 
War.  But  we  distinctly  said  that  tbe 
power  of  the  legislature  to  provide  for  the 
enforcement  of  discipline  in  tbe  organized 
nilitia  by  fine  and  imprisonment  imposed 
by  eonrts-martial  for  infractions  of  rules 
and  regulations,  even  in  times  of  peace,  is 
undoubted. 

Counsel  in  their  petition  again  call  our 
attention  to  Sg  18S  to  193  of  our  eUte 
Constitution  and  insist  that  we  have  over- 
loolced  the  same.  In  this  they  are  again 
miitaken.  There  Is  no  room  for  doubt  that 
"all  able-bodied  male  persons  residing  in 
the  state  between  tbe  ages  of  eighteen  and 
forty-five  yean,"  with  certain  exceptions, 
constitute  tbe  militia  of  the  state,  nor  Is 
tbere  any  room  for  doubt  that  the  organized 
militia  or  National  Ouard  constitutes  the 
"active  militia."  But  the  terms  "active 
militia"  »nd  "the  militia  when  in  actual 


service  in  time  of  war  or  public  danger"  are 
entirely  distinct  and  of  different  meaning, 
and  the  basic  fallacy  in  counsel's  contention 
apparently  is  thetr  failure  to  distinguish 
tne  difference  Iwtween  these  terms.  Section 
8  of  our  Constitution,  which  provides  that 
no  person  shall  for  a  felony  be  proceeded 
against  criminally  otherwise  than  by  indict- 
ment, does  not  except  from  its  provisions 
the  active  militia  in  time  of  peace,  but  it 
excepts  "the  militia  wben  in  actual  service 
in  time  of  war  or  public  danger."  No  doubt 
the  framera  of  the  Constitution  contemplat- 
ed that  the  legislature  would  prescribe  rules 
and  regulations  for  tbe  government  of  the 
organized  or  active  militia  in  time  of  peace 
aa  well  aa  when  called  into  active  service 
for  the  State  in  tinie  of  public  danger,  ete., 
tor  S  192  clearly  contemplates  that  there 
may  be  trials  by  courts-martial;  but  it  is 
perfectly  manifest  that  until  such  time  as 
the  legislature  bas  made  proviaion  therefor 
no  such  trials  could  be  had.  Our  attention 
is  called  to  |  17B8,  Bev.  Codes,  which  makes 
certain  acts  a  misdemeanor,  and  concludes 
with  tbe  statement,  "and  upon  conviction 
shall  be  fined  in  a  sum  not  leas  than  KO 
nor  more  than  9100,  or  may  be  eashiered." 
This  section  is  eomewbat  vague;  but,  eon- 
ceding  all  that  is  claimed  for  it  by  appel- 
lant's counsel,  the  most  that  ean  be  said  is 
that  in  cases  falling  within  the  provisions 
of  aaid  section,  memliers  of  tbe  militia  may 
be  court-martialed,  but  this  does  not  aid 
appellant  in  this  case,  for  respondent  is  not 
charged  with  a  violation  of  said  section,  but 
is,  M  we  have  seen,  charged  with  a  viola- 
tion of  tbe  twenty-first  and  aix^-flrst 
Articles  of  War. 

Our  attention  Is  called  In  the  i>etitioa  to 
the  fact  that  in  three  instances  during  state- 
hood prosecutions  by  court-martial  have 
taken  place  in  this  stale;  but  this  fact  is 
in  no  manner  controlling,-  nor  does  it  oper- 
ate in  the  least  to  change  our  views  of  the 
law  as  above  expressed. 

Counsel  evidently  do  not  understand  the 
decision  in  State  ex  rel.  Poole  v.  Nuebols, 
for  tbey  criticize  the  special  concurring 
opinion  of  the  chief  justice  in  the  case  at 
bar,  and  assert  that  it  is  contrary  to  the 
holding  in  that  case.  In  this,  counsel  are 
grievously  in  error.  We  did  not  hold  in  the 
Nuchols  Case  that  the  court-martial  had 
jurisdiction,  but  we  held  merely  that  no 
powbr  has  been  conferred  by  the  Constitu- 
tion on  the  supreme  court  to  issue  the  writ 
of  prohibition  In  a  ease  like  that,  and  the 
relators  therein  should  seek  relief,  if  at  all, 
in  tbe.  proper  court.  See  opinion  in  18  N. 
D.  233,  20  L.R-A.(N.S.)  413,  110  H.  W. 
632. 

Tbe  petition  U  denied. 


,  Goo'^lc 
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HKNBY  H.  FLAMDEBMEYER,  PIS.  in 
Err,, 

LILLIAN  M.  COOPER. 

(BO  Ohio  St.  327,  08  N.  'E.  102.) 

Husband  and  wife  —  loss  of  oonsortltun 
^  liability  for  causing. 

1.  Husband  snd  wife  are  entitled  to  the 
affection,  society,  eo-operation,  and  aid  of 
each  other  in  evei7  conjugal  relation,  and 
either  maj  maintain  an  fietion  for  damages 
against  anyone  tvho  wrongfully  and  mali- 
cioubly  interferes  with  the  marital  rela- 
tionship, and  thereby  deprives  one  of  the 
society,  affection,  and  consortium  of  the  oth- 

Sftme  —  sale  of  morphine  to  hnabaud 
—  liability  to  wife. 

2.  One  who  with  knowledge  that  a  hus- 
band, by  the  constant  and  continued  use  of 
morphine,  has  become  ao  weakened  in  body 
and  mind  that  he  is  unable  to  resigt  his 
cravings  for  the  drug,  and  who  after  the 
repeated  protests  of  the  wife,  continues  to 
•ell  morphine  to  the  liueband  until  by  the 
use  thereof  his  mind  becomcB  so  impaired 
and  destroyed  that  it  is  necessary  to  confine 
him  in  an  insane  asylum,  is  liable  to  the 
wife  for  damages  for  her  loss  of  consortium. 
DeHRltlon  —  Implied  malice. 

3.  Hatred,  ill'tvill,  or  actual  malice  to- 
wards the  injured  party  is  not  a  necessary 
ingredient  of  legal  malice  aa  applied  to 
torts;  nor  is  it  necessary  that  the  act  oom- 


Headnotes  by  the  Comr. 


plained  of  proceed  from  a  spitetnt,  malig- 
nant, or  revengeful  dlKpo«ition.  If  it  be 
wrongful,  unlawful,  and  intentional,  and  the 
natural  and  probable  result  of  the  act  is 
to  accomplish  the  injury  complainod  of, 
"malice"  is  implied. 

(February  8,  IBIZ.) 

ERROR  to  the  Circuit  Court  for  Cuya- 
hoga County  to  review  a  judgment  af- 
Brming  a  judgment  of  the  Court  of  Com- 
mon Pleaa  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  Dlaintiff'a 
lose  of  conaortium.    Affirmed. 

Statement  by  Donabne,  J.; 

On  the  12th  day  of  October,  10O7,  Lillie 
M.  Cooper  Bled  her  amended  petition  in 
the  court  of  common  pleas  of  Cuyahoga 
county  against  Heniy  H.  Flan  derm  eyar, 
averring,  in  substance,  that  she  was  the 
wife  of  Charles  A,  Cooper,  living  and  con- 
sorting with  him  as  her  husband,  as  the 
defendant  well  knew,  until  the  peace  and 
welfare  of  her  home  was  destroyed  by  the 
unlawful,  wilful,  negligent,  malicious,  and 
wrongful  acta  of  the  defendant,  in  tlii*: 
That  about  the  month  of  June,  1905,  the 
defendant  was  a  pharmacist,  the  proprietor 
of  and  conducting  a  drug  store  in  the  ci^ 
of  Cleveland;  that,  with  the  full  knowledge 
of  the  poisonous  effects  of  morphine  to 
create  a  growing  desire  and  craving  for 
additional  quantities  thereof,  and  without 
complying  with  the  statute*  of  the  state  of 
Ohio,  and  without  dne  inquiry  as  to  whether 


Note.  —  Wife'B  right  of  action  at  com- 
mon lawt  agatnM  one  aelltng  drtiffg  or 
liquor  to  hxabdnd. 


earned,  the  above  question  has  already  been 
discussed  in  the  note  in  '34  L.R.A.(N.S.) 
1036.  On  the  remaining  aspects  of  this  ques- 
tion, namely  injuries  from  the  sale  of 
drugs  or  from  liquor  lawfully  sold,  practi- 
cally no  authorities  have  been  found  in  ad- 
dition to  Hoard  t.  Peck,  56  Barb.  202,  and 
Holleman  t.  Harward,  119  H.  C.  150,  34 
L.R.A.  803,  56  Am.  St.  Rep.  872,  26  S.  E. 
972,  which  are  sufScieutly  set  out  in  Fi^n- 

ftEBMETEB    V.    COOPEB. 

Ko  further  reference  to  the  matter  has 
been  found  beyond  a  declaration  in  Cruse  v. 
Aden,  127  III.  Z3I,  3  L.R.A.  327,  20  N.  E. 
73,  that  the  sale  of  intoKicating  liquor  was 
not  at  common  law  such  a  tort  as  would 
support  an  action  by  a  wife  for  the  conse- 
quent injury  to  her  support. 

Of  course,  no  light  is  thrown  on  the  pres- 
ent question  by  caaea  like  Schlosser  v.  State, 
■55  Ind.  62,  holding  that  a  wife  may  main- 
tain an  action  upon  a  liquor  dealer's  bond 
conditioned  that  the  obligors  therein  shall 
pay   all   damages   which   shall   be   suffered 


either  in  person  or  property  < 
40  L.R.A.rN.S.) 


support  by  reason  of  any  sale  of  liquor.  And 
no  attempt  has  been  made  to  get  the  cases 
on  the  liability  of  a  druggist  for  negligence 
in  filling  ft  prescription.  In  some  of  the 
cases  dealing  with  civil  damage  acts,  it  is 
stated  that  the  act  created  a  new  right  of 
action  which  did  not  exist  at  common  law. 
And  it  is  that  fact  that  would  seem  to  have 
created  the  occasion  for  such  acts.  The 
question  of  the  right  of  a  wife  to  sue  for 
personal  injuries  to  the  husband  ia  reserved 
for  future  annotation,  to  be  published  in 
connection  with  the  case  of  Brown  t.  Kistle- 
man,  ante,  236. 

As  to  right  of  the  husband  or  wife  at 
common  law  to  recover  for  loss  of  services 
or  consortium,  against  a  person  negligently 
causing  the  death  of  the  other,  see  the  notes 
in  IB  L.R.A.(N.S.)  633,  and  24  L.R.A. 
(N.S.)   1024. 

As  to  the  right  of  the  husband  to  recover 
for  loaa  of  consortium  through  personal  in- 
jury to  the  wife,  see  the  note  in  33  L.R.A. 
(N.S.1   1042. 

Aa  to  right  of  the  husband  at  common  law 
to  recover  for  loss  of  time  and  funeral  ex- 
peii.ies  necessitated  by  the  negligent  kill- 
ing of  his  wife,  see  the  note  in  9  L.B.A. 
(N.S.)   1103.  L.  A.  W. 


.Goo'^[c 
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th«  Mid  Cbu-lM  A.  Cooper  wm  awKre  of  the 
iniidious  And  dkogcroiu  ehftr&eter  of  said 
morphiiK,  or  nhetber  s&id  Cooper  was  then 
in  fact  practically  ignorant  of  the  effect  of 
morphine,  well  knowing  that  this  plaintiff 
vu  his  wife,  and  that  she  was  uaiiig  every 
available  means  to  cure  and  counteract  her 
husband's  act  of  using  morphine,  did  Icnow- 
iagij,  wrougfullj,  and  unlawfully  sell  and 
adminuteT  morphine  to  the  said  Charles 
A.  Cooper,  although  Bhe  frequently  pro- 
tected to  the  defendant  against  hia  further 
Klling  and  administering  such  morphine, 
ind  expressly  warned  and  prohibited  said 
defendant  from  continuing  said  sales  or  ad- 
ministrations of  morphine  to  her  husband, 
veil  knowing  that  the  constant  use  of  thia 
drug  had  created  an  irresistible  appetite  on 
the  part  of  Cooper,  well  knowing  that  said 
drug  was  not  being  used  fur  medicinal  pur- 
poa«,  but  through  and  on  account  of  the 
rraring  that  had  fastened  itself  upon  him 
bv  long  use  thereof,  whereby  he  was  be- 
coming, aod  bad  become,  a  morphine  fleud, 
ind  was  thereby  wrecking  his  mind  and 
body;  that  said  defendant,  notwithstand- 
ing the  protests  and  warning  of  plaintiff, 
rantimied  to  sell  and  administer  quantities 
of  morphioe  to  Charles  A.  Cooper,  said 
tales  becoming  more  frequent  until  they 
occurred  almost  every  day,  and  being  in 
balk  quantities  less  than  the  minimum  origi- 
nal package  of  i  ounce,  aa  provided  by  law, 
•0  Uiat  said  Cooper  became  a  slave  to  the 
norphiiie  babit,  and  that  ha  was  thereby 
deprived  of  moral  senaibility,  and  was  un- 
fitted and  incapable  to  give  the  affection, 
Hciety,  companionahip,  and  consortium 
which  he  had  formely  given,  and  which 
*ere  due  to  plaintiff  aa  hia  wife,  and 
thereby  knowingly,  wilfully,  and  wrong- 
folly  depriTing  plaintiff  of  the  affection, 
•oeiety,  companiouihip,  and  consortium  of 
Iter  husband :  and  that  finally,  in  cons*- 
qnenoe  of  defendant's  unlawful  and  wilful 
act,  the  aaid  Charles  A.  Cooper,  on  the  lOth 
da;  of  June,  1900,  waa  committed  to  an 
sivlum  and  there  detained  for  about  one 
year;  and  allied  that  she  had  been  dam- 
■ged  by  reason  of  the  defendant's  unlawful 
and  wilful  act  in  the  sum  of  $2,000,  for 
'hieh  she  prayed  damages.  To  this 
■mended  petition  the  defendant  filed  a  gen- 
eral demurrer,  which  was  overruled  by  the 
court  and  exceptions  noted. 

The  defendant  in  hU  amended  anawer 
tiled  April  13,  1909,  admitted  that  the 
plaintiff  was  the  wife  of  Charles  A.  Cooper, 
tad  waa  hia  wife  in  June,  lOOS,  and  prior 
'  thereto.  He  admits  that  he  waa  a  pharma- 
"tt,  duly  registered ,  that  be  wae  the  pro- 
prietor of  and  conducted  a  drug  atore  in 
Cleveland,  Ohio,  and  denied  every  other  alle- 
gation, averment,  and  statement  in  tbe 
«  L.R.A.(N.S.) 


I  amended  petition.  For  a  second  defense  be 
averred  that  Charles  A.  Cooper  presented 
himself  at  the  defendant's  pharmacy  and 
represented  that  he  had  theretofore  be- 
come addicted  to  the  habitual  use  of  mor- 
phine; that  he  waa  suffering  from  the  toxic 
efTect  of  the  same  to  auch  an  extent  that  be 
wae  unable  to  work  and  support  his  family, 
and  otherwise  perform  his  marital  obli- 
gations to  his  wife  and  family,  and  asked 
to  purchase  morphine  for  the  relief  of  his 
immediate  sufferings,  and  for  relief  of  tbe 
oecesaitiea  of  bis  family;  that  the  defend- 
ant always  warned  him  against  the  dangers 
attendant  upon  the  use  of  morphine,  and, 
believing  and  relying  upon  his  representa- 
tions as  true,  and  believing  that  the  same 
was  to  be  used  medicinally  for  the  relief 
of  the  Buffering  of  Cooper,  and  to  enable 
him  to  support  his  wife  and  family,  and  in 
a  desire  to  befriend  him,  and  for  no  other 
cause,  reason,  or  purpose,  did  sell  Cooper 
some  morphine,  but  never  unlawfully.  He 
further  avers  that  he  ia  informed  and  be- 
lieves that  said  morphine  so  purchased  by 
htm  waa  taken  by  Cooper,  used  medicinally, 
and  was  beneficial  to  him.  It  is  further 
averred  that  the  plaintiff  knew  of  said  sales 
and  acquiesced  in  the  beneficent  acta  of  this 
defendant  in  making  them,  and  accepted 
the  good  results  flowing  therefrom;  that 
said  sales  were  made  in  the  usual  course 
of  trade  and  exercise  of  due  care.  He 
denied  all  malice,  negligence,  and  all  un- 
lawful and  wrongful  intention  on  defend- 
ant's part,  and  denied  that  be  ever  ad- 
ministered any  morphine  to  Cooper,  and 
prays  that  the  action  may  be  dismissed. 

Tbe  plaintiff,  by  way  of  reply  to  this 
answer,  denied  that  Cooper  represented  be 
was  suffering  from  toxic  effects  of  mor- 
phine to  such  an  extent  that  he  was  unable 
to  work  or  support  his  family,  or  otherwise 
perform  his  marital  obligationa  to  his 
family;  denies  that  he  asked  to  purchase 
morphine  for  the  relief  of  tbe  necessities  of 
his  family;  denies  that  the  defendant 
warned  him  of  the  dangers  attendant  upon 
the  use  of  morphine;  denies  that  the  de- 
fendant believes  that  the  morphine  so  sold 
waa  to  be  used  medicinally  for  the  relief 
of  the  sufferings  of  Cooper,  or  was  sold 
with  intent  to  befriend  his  family,  or  that 
said  morphine  was  used  medicinally  and 
waa  beneficial  to  Cooper ;  denies  that  she 
acquiesced  in  the  act  ot  defendant  in  the 
sale  of  morphine  to  Cooper,  and  that  aaid 
sales  were  made  in  the  usual  course  of 
trade  and  in  the  exercise  of  due  care. 

Trial  waa  bad  upon  tbe  issues  so  joined, 
and  the  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $500.  With  its  gen- 
eral verdict  the  jury,  at  the  request  of  the 
defendant,  returned  tbe  following  answeita . 
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to  interrogktoriM :  "(1)  At  the  tima  of  the 
sftles  of  morpliiiM  to  Charles  A.  Cooper  by 
the  defendant  from  June,  1905,  to  June, 
3906,  WM  said  defendant,  Henry  H.  Flan- 
dermeyer,  actuated  by  any  feeling  of  hatred 
or  actual  malice  toward  the  plaintiffs  in 
thii  case,  Lillie  M.  Cooper!  No.  (2)  Was 
there  a  real  or  apparent  need  for  morphine 
medicinally  on  the  part  of  Charles  A.  Coo- 
per, at  tba  variouB  times  at  which  the  de- 
fendant and  hie  clerks  sold  bim  morphineT 
No.  (3)  Was  Charles  A.  Cooper  addicted 
to  the  habitual  use  of  morphine  prior  to 
1S0G1  Yes.  (4)  Was  Charles  A.  Cooper 
addicted  to  the  iiae  of  morphine  habitually 
prior  to  any  purchases  from  defendant,  and 
while  living  with  his  wife,  the  plaintiffT 
Yes.  (6)  Was  Charles  A.  Cooper  cured  of 
the  morphine  habit  at  the  end  of  the  Dr. 
Peck  treatment,  in  IQOST  Tea.  ((I)  Was 
the  mere  aale  of  morphine  to  Charlea  A. 
Cooper  by  the  defendant,  without  the  addi- 
tional act  of  the  said  Charles  A.  Cooper 
after  he  had  become  poBseseed  by  said  mor- 
phine, in  introdnciug  it  into  his  system,  the 
cause  of  any  injury  to  the  plaintiff,  LiUle 
M.  Cooper T  No.  (7)  Did  the  defendant  or 
any  of  bis  clerks  sell  any  morphine  to  the 
plaintiff's  bneband,  Charles  A.  Cooper,  after 
plaintiff  had  notified  them  ilot  to  do  sot 
If  so,  when  were  said  sates  made  I  Yes. 
Between  June,  1006,  and  June,  19M.  (8) 
Was  the  act  of  Charles  A.  Cooper  in  intro- 
ducing the  morphine  sold  to  him  by  the 
defendant  into  hie  system  the  independent 
act  of  said  Charles  A.  Cooper  aloneT  Tea. 
(9)  Did  the  defendant  or  any  of  his  clerks 
aver  administer  any  morphine  to  said 
Charles  A.  Cooper!  No."  A  motion  for 
Judgment  for  defendant  on  the  special  find- 
ings was  overruled,  as  waa  also  a  motion 
for  a  new  trial,  and  judgment  entered  upon 
the  verdict.  Error  was  prosecuted  to  the 
circuit  court  of  Ouyah(^;a  county,  and  that 
court  affirmed  the  judgment  of  the  common 
pleas  court.  This  proceeding  in  error  is 
brought  in  this  court  to  reverse  the  judg- 
ment of  both  the  lower  courts. 

Mr.  Alexander  H.  Martin,  for  plaintift 

in  error: 

No  recovery  can  be  had  in  this  state 
for  an  indirect  injury  to  a  plaintiff  except 
by  virtue  of  the  assistance  of  an  enabling 
statute,  altering  the  common-law  rule  of 
OMMo  praxima,  non  reinota,  tpeclatur. 

Schneider  v.  Hosier,  21  Ohio  St  113; 
Kirchner  v.  Myers,  36  Ohio  St  8S,  35 
Am.  Rep.  698;  Davis  t.  Justice,  31  Ohio 
St.  3B9,  27  Am.  Rep.  614;  Ware  v.  Brown, 
2  Bond,  207,  Fed.  Cas.  No.  17,170;  Wells 
V.  Cook,  IS  Ohio  St.  72,  S3  Am.  Dec  430. 
40  L.R.A.(N.B.) 


Messrs.  John  A.  NIedlns  and  A.  Frank 
Counts,  for  defendant  in  error: 

A  wife  may  maintain  an  action  for  the 
loss  of  the  society,  companionship,  and  C'H- 
sortium  of  her  husband,  against  one  \vho 
wrongfully  and  maliciously  interferes  with 
the  marital  relatiousliip  and  deprives  her 
of  snob  society,  eompanionship,  and  wmsor- 

Westlake  T.  Westlake,  34  Ohio  St.  SSI, 
32  Am.  Rep.  397;  Clow  t.  Chapman,  126 
Mo.  101,  28  L-R-A.  412,  M  Am.  8t.  Rep. 
458,  28  S.  W.  328;  Bennett  v.  Bennett,  IIS 
N.  Y.  684,  e  L.R.A.  GG3,  83  N.  E.  17;  Hoard 
V.  Peek,  ee  Barb.  202;  Holleman  v.  Har- 
ward,  119  N.  C.  160,  84  L.ILA.  803,  68 
Am.  St.  Rep.  672,  26  8.  S.  972. 

Defendant's  act  in  the  sales  of  morphine 
to  Cooper  was  a  direct  interference  with  the 
marriage  relationship. 

Hoard  V.  Peck,  GQ  Barb.  202;  Holleman 
T.  Harward,  119  N.  C.  160,  S4  L..B.A.  808, 
68  Am.  St.  Bep.  672,  26  S.  E.  97B. 

The  acts  of  defendant  were  maliciooa. 

WestlalM  V.  Westlake,  34  Ohio  SL  6X1, 
32  Am.  Rep.  397;  Brown  v.  Brown,  124 
N.  C.  19,  70  Am.  St  Rep.  674,  SS  &  E. 
320. 

Donaline,  J.,  delivered  the  opinion  of  the 

The  primary  and  moat  important  question 
presented  by  this  record  la  whether  a  wife 
has  a  common-law  right  of  action  against 
one  who  wrongfully  and  maliciously  inter- 
feres with  the  marital  relationship,  and  de- 
prives her  of  the  society,  companionship, 
and  consortium  of  ber  husband.  In  the  ab- 
sence of  a  statute  authorizing  such  re- 
covery, her  right  to  maintain  this  acUon 
rests  wholly  on  the  common  law,  and  if  Uie 
common  law  does  not  afford  her  a  right  of 
action,  then  she  cannot  maintain  this  suit 
and  the  demurrer  to  the  petition  should 
have  been  sustained. 

It  ia  very  clear  that  originally  the  com- 
mon law  recognized  no  such  right  in  tha 
wife-  By  the  primitive  law,  the  only  mem- 
ber of  the  family  deemed  to  be  harmed  by 
an  unjustifiable  disturbance  of  the  family 
relation  was  the  head  of  the  family.  Black- 
stone,  in  hia  Commentariee  (vol.  3,  pp.  142, 
143),  says  that  these  torts  directed  against 
the  peace  and  tranquillity  of  domestic  re- 
lations are  actionable  only  when  committed 
against  the  husband.  In  the  case  of  Lynch 
V.  Knight  »  H.  L.  Caa.  577,  8  Eng.  Rnl. 
Cas.  382,  Lord  Wensleydale  held  that  no 
recovery  could  be  bad  without  joining  th« 
husband  lu  the  suit,  who  himself  must  n- 
eeiva  the  money,  which  would  not  advance 
the  wife's  remedy,  and  to  allow  her  to 
recover  in  auch  an  action  would   involva 
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the  ftbsurdttj  that  the  husband  might  alio 
sue  for  edch  a  cause. 

It  muBt  be  remembered,  however,  that 
this  ioterpretation  of  the  common  law  with 
reference  to  the  wife's  right  to  maintain  an 
action  of  tbie  cbaracter  obtained  upon  the 
theory  that  the  wife's  personality  merged 
in  that  of  her  husband's,  and  that  she  was 
not  then  entitled  to  liold  property  separate 
and  apart  from  her  husband,  and  not  au- 
thorized to  bring  auit  in  her  own  name. 
.\ow  the  l^al  status  of  the  wife  has  been 
changed  by  legislation.  Her  legal  person- 
ality ia  no  longer  merged  in  that  of  her 
liusband.  Sy  force  of  the  aeveral  statutes 
ia  this  state  in  reference  thereto,  a  husband 
has  QO  longer  any  dominion  over  the  sepa- 
rate property  of  his  wife,  and  she  may 
maintain  an  action  in  her  own  name,  with- 
ont  joining  her  husband  in  the  auit.  The 
right  of  action  growing  out  of  an  injury  to 
ber  peisonal  rights  is  her  separate  property, 
for  which  she  may  maintain  an  action  in 
her  own  name.  The  right  of  the  wife  to 
the  eonaortium  of  the  husband  ia  one  of  ber 
personal  rights.  It  therefore  follows  that 
the  principle  of  the  common  law  which 
allowed  a  right  of  action  to  the  husband 
tor  the  invasion  of  this  right,  now,  under 
the  changed  condition  of  affairs,  and  in 
view  of  the  present  legal  status  of  the  wife, 
appliea  to  her  equally  with  the  husband. 

It  is  aaid  by  Burdick,  in  his  Law  of  Torta, 
•t  page  276,  that  "with  this  change  in  her 
l^sl  status  came  naturally  a  change  In  the 
jadieial  conception  of  her  marital  wrongs. 
As  she  conid  maintain  an  action  in  her 
own  name,  and  damages  recovered  would  be 
ber  sole  and  separate  property,  one  of 
the  chief  objections  urged  by  Lord  Wensley- 
^e  disappeared.  As  the  taw  now  recog. 
niied  ber  l^al  equality  with  her  husband, 
Blacltstone'a  reasoning,  based  upon  the  su- 
periority of  one  party,  and  the  inferiority 
of  the  other  party,  to  the  marital  relation, 
hid  no   longer   the   foundation   of   even   a 

A  statutory  right  cannot  change  except 
tiy  action  of  the  lawmaking  power  of  a 
state.  But  it  is  the  boast  of  the  common 
law  that  "ita  flexibility  permits  its  ready 
adaptability  to  the  changing  nature  of 
hmnaD  affairs."  Bo  that  whenever,  either 
by  the  growth  or  development  of  society,  or 
by  the  statutory  change  of  the  legal  status 
of  any  individual,  he  ia  brought  within 
tlu  principles  of  the  common  law,  then  it 
will  afford  to  him  the  same  relief  that  it 
luM  theretofore  afforded  to  others  coming 
•ithin  the  reason  of  its  rules.  If  the 
wrongs  of  the  wife  are  the  same  in  princi- 
ple as  the  wrongs  of  the  husband,  there  is 
M>  no  reason  why  the  common  law  should 
»LEJL(N.S.) 


withhold  from  her  the  remedies  it  affords 

to  the  husband. 

Hale  on  Torts,  on  page  278,  says:  "In 
natural  justice,  no  reason  exists  why  the 
the  right  of  the  wife  to  maintain  an  action 
against  the  seducer  of  her  husband  should 
not  be  coextensive  with  his  right  of  action 
against  her  seducer.  The  weight  of  authori- 
ties and  the  tendency  of  the  legislation 
strongly  incline  to  the  latter  opinion." 

1  Cooley  on  Torta,  3d  ed.  p.  477,  says: 
"Upon  principle  this  right  in  the  wife  is 
equally  valuable  to  her  as  property,  as  ia 
that  of  the  husband  to  bim.  Her  right  be- 
ing the  same  as  his  in  kind,  degree,  and 
value,  there  would  seem  to  be  iio  valid  rea- 
son -why  the  law  should  deny  to  her  the  re- 
dress which  it  affords  to  htm.  ,  .  .  The 
gist  of  the  action  is  the  loss  of  consortium, 
which  includes  the  husband's  society,  affec- 
tion, and  aid.  The  wife  may  have  the  ac- 
tion though  she  continues  to  live  with  her 
husband,  and  it  is  held  that  she  may  main- . 
tain  it  after  a  divorce  from  him." 

This  question,  however,  ia  fully  settled 
in  this  sUte  in  the  ease  of  Westlake  t. 
Westlake,  34  Ohio  St.  621.  32  Am.  Rep. 
397.  The  first  paragraph  of  the  syllabus 
is  as  follows:  "A  wife  may  maintain  an 
action  for  the  loss  of  the  society  and  com- 
panionship of  her  husband,  against  one  who 
wrongfully  induces  and  procures  her  hus- 
band to  abandon  or  aend  her  away."  In 
the  opinion,  on  page  627  of  34  Ohio  St.  Gil- 
more,  Ch.  J.,  says:  "If,  in  this  state,  the 
common-law  dominion  of  the  husband  over 
the  property  and  personal  rights  of  the  wife 
haa  been  taken  away  from  him  and  con- 
ferred upon  her,  and  remedies  in  accordance 
with  the  spirit  of  the  civil  law  have  been 
expressly  given  to  the  wife  for  tbe  redress 
of  injuries  to  her  person,  property,  and 
personal  rights,  all  of  which  I  hope  to  show 
has  been  done,  then  it  must  follow  that  she 
may  maintain  an  action  in  her  own  name 
for  the  loss  of  the  consortium  of  her  hus- 
band against  one  who  wrongfully  deprives 
her  of  it,  unless  the  consortium  of  her 
husband  is  not  one  of  her  personal  rights. 
.  .  .  Under  our  legislation,  the  benefit 
which  the  wife  has  in  the  consortium  of  the 
husband  is  equal  to  that  which  the  hus- 
band has  in  the  consortium  of  the  wife. 
If,  at  common  law,  the  husband  could  main- 
tain  an  action  for  the  loss  of  the  consortium 
of  the  wife,  I  can  see  no  reason  why,  under 
law,  the  wife  cannot  maintain  an  ac- 
tion tor  the  loss  of  the  consortium  of  the 
husband.  .  .  .  Each  acquires  a  personal 
as  well  as  legal  right  to  the  conjugal  ao- 
ciety  of  the  other,  for  the  loss  of  which 
either  may  sue  separately," 

There  can  be  no  reasonable  contention 
but  that  the  wife  suffers  tbe  same  injaiif 
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from  tbe  lou  of  consortitu))  as  the  husband 
(uflere  from  that  cause.  Eia  right  is  not 
greater  than  hers.  Each  is  entitled  to  the 
Bocietj  and  affection  of  the  other.  The 
rights  of  both  spring  from  the  marriage 
contract,  and  in  the  very  nature  of  things 
must  be  mutual,  and  while  this  was  always 
true  of  the  marriage  relation,  yet  there  was 
a  time  in  the  history  of  our  jurisprudence 
when  the  legal  status  of  the  wife  was  such 
that  she  could  not,  at  common  law,  main- 
taiu  an  action  of  this  charsct«r.  Now  her 
If^gal  status  is  the  same  as  that  of  lier  hus- 
band. She  has  the  same  right  to  tbe  con- 
trol of  her  separate  property,  the  same 
right  to  sue  in  her  own  name,  and,  in  a 
word,  is  in  the  full  enjoyment  of  every 
riglit  that  her  husband  enjoys,  so  that  she 
comes  clearly  within  the  principles  of  the 
common  law  that  allow  a  right  of  action  by 
tlie  husband  for  damages  for  the  loss  of 
the  consortium  of  his  wife.  Either  we 
must  hold  tbftt  the  common  law  is  fixed,  un- 
changeable, and  immutable,  that  it  possesses 
no  such  flexibility  as  will  permit  its  ready 
adaptibility  to  changing  conditions  of 
human  affaire,  or  that,  when  every  reason 
and  every  theory  for  denying  the  wife  the 
same  rights  as  the  husband  have  entirely 
disappeared  from  our  jurisprudence,  that 
she  is  now  equally  entitled  with  her  hus- 
band to  every  remedy  that  the  common 
law  affords,  and  we  have  no  hesitation  in 
adopting  tbe  latter  view. 

It  is  insisted,  however,  that  neither  hus- 
band nor  wife  would  ha*e  a  right  of  action 
under  the  facts  and  circumstances  of  this 
case,  and  our  attention  is  called  to  the 
fact  that  an  enabling  statute  was  necessary 
in  order  to  permit  a  wife  to  recover  dam- 
ages to  means  of  support  by  reason  of  in- 
toxication caused  by  sales  of  liquor  to  the 
husband.  This,  however,  is  not  a  similar 
case.  This  is  not  an  action  for  damages 
for  loss  of  support,  or  loss  of  the  earning 
capacity  of  the  husband,  but  is  wholly  an 
action  for  damages  for  loss  of  consortium. 
Consortium  is  defined  to  be  the  conjugal 
fellowship  of  husband  and  wife,  and  the 
right  of  each  to  the  company,  co-operation, 
and  aid  of  the  other  in  every  conjugal  re- 
lation- Bignouette  T.  P&ulet,  134  Mass. 
123,  46  Am.  Bep.  307.  This  right  is  in- 
vaded whenever  a  tliird  person,  through 
machination,  enticement,  seduction,  or  other 
wrongful,  intentional,  and  malicious  inter- 
ference with  the  marriage  relation,  deprives 
tbe  husband  or  wife  of  the  consortium  of 
the  other.  The  remedy  for  an  invasion  of 
these  rights  is  not  in  the  nature  of  the  ac- 
tion for  damages  to  means  of  support,  pro- 
vided by  the  statutes  relating  to  the  sale 
of  intoxicating  liquors.  It  is  said  by  Tif- 
fany on  Persons  and  Domestic  Relations, 
40  L.R.ii.(N.S.) 


Zd  ed.  page  80.-  "Whatever  may  have  been 
the  principls,  originally,  upon  which  this 
class  of  actions  was  maintained,  it  is  cer- 
tain that  the  weight  of  modern  authority 
bases  the  action  on  the  loss  of  the  consor- 
tium. .  .  .  The  suit  is  not  regarded  in 
the  nature  of  an  action  by  ■  master  for  tbe 
loBB  of  the  seryices  of  his  servant,  and  it 
is  not  necessary  that  there  shoulil  ba  any 
pecuniary  loss  whatever."  No  enabling 
statute  was  necessary  to  authorize  a  hus- 
band to  maintain  an  action  for  the  loss 
of  consortium,  and  if  we  are  right  in  our 
conclusion  that  the  wife  is  now  equally  en- 
titled to  maintain  this  action,  this  con- 
tention of  the  plaintiff  in  error  ia  com- 
pletely answered. 

The  further  claim  is  made  by  counsel  for 
plaintiff  in  error  that,  to  sustain  an  action 
for  injury  to  one's  consortium,  the  alleged 
injury  must  be  the  result  of  a  force  exerted 
directly  upon  the  marriage  roiation  for  the 
purpose  of  injuring  tlie  plaintiff's  consor- 
tium, and  the  act  of  the  consort  respond- 
ing to  that  force  must  not  be  voluntary, 
citing  Holts  V.  Dick,  42  Ohio  St.  23.  51 
Am.  Rep.  7S1,  In  that  case  this  court  de- 
clared that,  "where  damages  ore  asked  for 
the  alienation  of  affection,  each  cose  must 
stand  on  its  own  facts."  If  the  proposition 
that  "the  act  of  the  consort  responding  to 
that  force  must  not  be  voluntary"  were  to 
be  adopted  as  an  arbitrary  rule  of  law 
in  this  state  controlling  each  and  every 
case,  then  few  or  no  such  actions  as  this 
could  be  maintained.  In  the  case  of  Biga- 
onette  v.  Paulet,  supra,  the  court  held  that 
"a  husband  may  maintain  an  action  for  the 
loss  of  the  consortium  with  his  wife  against 
a  person  who  has  criminal  conTcraation 
with  her,  whether  such  conversation  is  with 
or  without  her  consent,  and  alt^iough  the 
act  caused  no  actual  loss  of  her  eervice  to 

The  case  of  Hart  v.  Knapp,  76  Conn.  136, 
100  Am.  St.  Rep.  889,  56  Atl.  1021,  was  a 
suit  by  the  wife  against  another  woman  for 
the  alienating  of  her  husband's  affection  by 
acts  of  illicit  intercourse.  In  that  case  the 
claim  was  made  by  the  defendant  that  the 
wrong  was  not  her  wrong,  but  that  of  tbe 
husband]  that  her  misconduct  was  induced 
by  the  persuasion  of  plaintiff's  husband; 
but  the  court  disposes-of  this  cont«ntion  in 
this  language:  "In  what  she  did  with  tbo 
husband,  she  did  with  full  knowledge  that 
it  was  wrongful  and  that  it  would,  as  tbe 
plaintiff  claims  it  did,  result  in  harm  to 
the  plaintiff.  The  gist  of  the  defense  set 
up  in  the  requests  is  that  the  defendant  did 
a  great  wrong  by  the  persuasion  of  tbe 
husband.  We  know  of  no  rule  of  law,  oirtl 
or  criminal,  that  absolves  her  from  liabil- 
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it;  for  such  wrong  becftuae  of  such  peraua- . 

It  is  claimed  tliat  tlie  selling  of  tbia  drug 
to  Cooper  woa  not  the  proximate  cause  of 
the  damkgea  to  plaintiff,  but  vliat  the  inde- 
pendent set  of  Cooper  in  injecting  this  mor- 
phine into  Ilia  ajatem  waa  the  proiCim&te 
cause  producing  the  injury  complained  of. 
The  jury,  in  its  ananer  to  the  interrogato- 
ries, found  that  neitlier  the  defendant  nor 
any  of  liia  clerks  administered  any  morphine 
lo  Cooper,  and  that  the  morphine  sold  by 
defendant  to  Cooper  was  introduced  into 
Cooper's  system  bj  the  independent  act  of 
Cliarle«  A.  Cooper  alone.  These  are,  un- 
doubtedly, the  physical  facts;  but  they  an 
not  alt  the  facts  upon  which  the  defend- 
ant's tiabilitj'  to  the  wife  depends. 

The  record  diecloaea  that,  notwithstand- 
ing Cooper  had  been  a  victim  of  the  mor- 
phine habit  for  many  years,  in  the  year 
1905  he  was  completely  cured  of  this  habit, 
and  the  jury  ao  finds  in  its  anawer  to  the 
interrogatories  propounded.  The  wife,  how- 
ever, realizing  that  because  of  his  former 
experience*  with  this  drug  he  would  be 
ireaker  than  the  ordinary  man  who  had 
never  been  enslaved  by  its  uae,  called  per- 
lonally  at  defendant's  place  of  businesa,  ex- 
plained to  him  the  fact,  requested  him  not 
to  Mil  any  morphine  to  her  husband,  and, 
according  to  her  testimony,  defendant  told 
ber  that  ehe  could  not  prevent  him  making 
such  aales  if  her  huaband  desired  to  pur- 
chase the  same.  The  jury  found  in  its  an- 
swer to  the  interrogatories  that  the  de- 
fendant continued  to  aell  morphine  to 
Charlea  A.  Cooper  after  the  plaintiff  had 
notified  him  not  to  do  ao.  It  is  true  that 
the  sale  of  morphine  is  lawful  ia  this  state, 
bnt  it  does  not  neceaaarily  follow  that  every 
sale  of  morphine  may  be  a  legal  one.  Tlie 
general  assembly  of  thia  atate  has  by  stat- 
nt«  prorided  certain  restrictions,  and  im- 
posed upon  the  seller  certain  duties,  in 
reference  to  this  and  kindred  poisons,  and 
*h[Ie  the  right  of  the  wife  to  maintain  this 
action  does  not  rest  upon  these  statutes, 
yet  if,  by  reason  thereof,  the  sale  to  ber 
husband  was  unlawful  and  resulted  in  de- 
priving her  of  the  consortium  of  her  hus- 
band, the  case  would  present  every  element 
neceaaary  to  a  recovery;  but  plaintiffs 
rights  under  the  facts  and  circumstances 
of  this  case  rest  upon  a  broader  foundation 
than  the  violation  of  these  statutes,  for  If, 
in  the  making  of  these  sales,  these  stat- 
nles  had  been  observed  to  the  very  letter, 
the  sale  might  nevertheleaa  be  wrongful, 
and  the  defendant  responsible  to  the  plain- 
tiff for  the  injuries  complained  of  in  her 
petition. 

If  it  be  conceded  that  after  Cooper  be- 
came cnred  of  the  habit  of  using  morphine, 
«iai.A.(N.S.) 


he  poBseased  sufficient  intelligence  and  dis- 
cretion to  control  his  own  actions  and  safe- 
guard his  own  welfare,  and  that  under  these 
conditions  the  defendant  had  a  lejral  right 
to  disregard  the  appeal  of  the  wife  and 
to  aell  morphine  to  tlie  husband,  upon  the 
theory  that  the  independent  act  of  the  hua- 
band of  injecting  it  into  his  veina  was  the 
proximate  eauae  of  the  injury  complained 
of,  yet  the  evidence  is  very  clear  that  there 
came  a  time  in  the  hiatory  of  these  sales 
when  Cooper  was  no  longer  a  free  agent 
capable  of  controlling  hia  own  conduct,  and 
capable  of  exercising  an  independent  judg- 
ment in  reference  to  the  use  of  this  drug, 
hut,  on  the  contrary,  his  intellect  had  be- 
come 10  weakened  and  inflrm  that  his  power 
of  resisting  bis  craving  therefor  was  en- 
tirely destroyed,  and  he  became  merely  the 
instrument  or  the  conduit  through  which 
this  treacherous  poiaon  was  transferred 
from  the  druggist's  hands  into  his  onn 
ayatem.  We  are  not  concerned  with  the 
moral  wrong  of  one  who  turns  a  deaf  ear 
to  the  appeals  of  a  wife  trying  to  save  ber 
husband  from  destruction,  and  for  greed  of 
gain  sells  to  that  husband  a  drug  that  is 
sure  to  spell  hia  mental  and  physical  ruin; 
rather  are  we  concerned  with  the  legal  as- 
pect of  the  claim  Ibat  it  is  the  right  of 
an  individual  to  control  his  peraonal  affairs 
regardless  of  consequences  to  others.  The 
underlying  purpose  of  our  whole  aocial  com- 
pact is  to  prevent  that  very  thing,  and  the 
principle  ia  aa  old  aa  the  law  itself  that 
every  person  must  control  his  own  conduct 
and  his  own  property  ao  as  to  do  as  little 
injury  as  possible  to  his  fellow.  From  the 
facts  found  by  the  jury,  the  defendant  must 
have  known  the  growing  imbecility  of 
Cooper  and  the  gradual  impairment  of  his 
power  of  resistance  to  the  uae  of  this  drug. 
He  must  have  known  that  Cooper  had 
reached  that  stage  in  his  course  of  mental 
and  physical  destruction  that,  just  so  sure 
OS  he  sold  him  the  poison,  Cooper  would  in- 
ject it  into  his  veins.  In  view  of  this  con- 
dition of  affairs,  any  warning  to  Cooper  of 
the  dangerous  qualities  of  the  drug  would 
be  but  an  absurd  attempt  to  evade  responsi- 
bility for  his  own  wrongful  act.  As  well 
might  he  intentionally  detach  a  heavy 
weight  from  its  support  on  high,  that  in 
falling  would  necessarily  strike  and  injure 
another,  and  then  say  it  was  not  my  act  in 
detaching  this  weight,  but  it  was  the  force 
of  gravity  that  caused  it  to  fall  to  earth, 
and  its  falling  was  the  proximate  cause  of 
the  injury.  Individuals  muat  be  held  to 
have  contemplated  the  natural  and  probable 
rcault  of  their  own  acts  purposely  and  in- 
tentionally committed,  and  it  would  be  jnst 
as  reasonable  to  say  that  due  regard  for 
the  rights  of  others  would  not  require  tin 
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indlTldnal  in  the  ordering  of  his  own  affaira 
to  take  into  account  the  force  of  grs^vity, 
as  to  SBj  that  one  who  bgHb  morphine  to 
a  person  known  by  the  seller  to  be  a  help- 
lefls  victim  of  this  drug  is  not  required  to 
contemplate  the  natural  and  probable  re- 
sult of  the  use  the  unfortunate  purchaser 
is  sure  to  make  of  it. 

Id  the  case  of  Wells  t.  Cook,  IS  Ohio  St. 
74,  68  An.  Dec.  436,  this  court  declared 
that  "the  influences  of  human  conduct, 
good  or  bad,  are  far-reaching,  and  are  often 
seen  and  felt  in  consequences  exceedinglj- 
remote,  but  uncertain' and  complicated.  It 
is  limplr  impossible  that  municipal  law 
should  take  cognisance  of  all  these  conse- 
quences." But  in  this  case  the  consequences 
are  not  eiceedinglj  remote.  Tliej'  are  the 
natural  and  necessary  consequences  that 
follow  from  the  defendant's  total  disregard 
not  only  of  his  moral  but  bis  legal  duty  to 
his  fellow  man. 

In  the  Case  of  Holleman  v.  Harward,  IIB 
N.  C.  150,  34  L.R.A.  803,  S6  Am.  St.  Bep. 
672,  25  S.  E.  972,  it  was  held  that  "the 
sale  of  laudanum  as  a  beverage  to  a  mar- 
ried woman,  knowing  ttiat  it  is  destroying 
her  niind  and  body  and  causing  loss  to  her 
husband,  when  continued  after  his  repeated 
warnings  and  protest,  renders  the  seller 
liable  to  him  for  the  damages  which  he 
sustains  on  account  of  the  loss  of  her  serv- 
ices," In  that  case  it  was  argued  on  be- 
half of  the  defendant  that  there  was  no 
legal  obligation  resting  upon  him  not  to 
sell  the  drug,  nor  upon  the  wife  not  to  use 
it;  that  the  husband  could  not  prevent  his 
wife  from  buying  and  using  it;  that  the 
duty  of  the  wife  to  give  to  her  husband  her 
love  and  companionship  was  a  moral  duty, 
but  that  this  moral  duty  could  not  be  en- 
forced  by  any  power  of  the  taw.  The  court 
answered  this  contention  in  the  following 
language:  "Notwithstanding  the  claim  of 
the  defendants,  we  think  this  action  rests 
upon  a  principle,  a  principle  not  new,  but 
one  sound  and  consistent.  The  principle  is 
this;  "Whoever  does  an  injury  to  another 
is  liable  In  damages  to  the  extent  of  that  in- 
jury. It  matters  not  whether  the  injury  is 
to  the  property  or  the  person  or  the  rights, 
or  the  reputation  of  another.'  .  .  .  The 
defendants  owed  the  plaintiff  the  legal  duty 
not  to  sell  to  his  wife  opium  in  the  form 
of  large  quantities  of  laudanum  as  a  bever- 
age, knowing  that  she  was.  by  using  them, 
destroying  her  mind  and  body,  and  thereby 
causing  loss  to  the  husbaod." 

In  the  case  of  Hoard  v.  Feck,  se  Barb. 
202,  it  was  held  that  the  husband  could 
maintain  a  right  of  action  for  damages 
against  a  druggist  for  selling  laudanum  to 
bis  wife  to  be  used  by  her  as  a  beveri^:^,  I 
in  consequence  of  which  use  by  the  wife  I 
40  L.R.A.(N.S.) 


she  became  sick  and  emaciated,  and  Iwr 
mind  was  affected  so  that  she  was  unable 
to  perform  her  duties  as  a  wife,  and  her 
affection  became  alienated  from  the  hus. 
band,  and  he  lost  her  society  and  was  com- 
pelled to  expend  money  in  medical  and 
other  attendance  upon  her.  In  that  case 
the  claim  wsls  made  by  the  defendant  that 
the  selling  of  laudanum  is  a  legal  business, 
and  that  the  husband  conld  have  no  right 
of  action  for  damages  for  such  sale;  but 
the  court  held  that,  although  there  was  no 
statute  in  the  state  of  New  York  prohibit- 
ing the  selling  of  laudanum,  either  as  a 
beverage  or  for  any  other  purpose,  it  did 
not  necessarily  follow  that  every  sale  of  it 
in  all  cases  is  \eg&l,  but,  on  the  contrary, 
that  its  lawfulness  or  unlawfulness  de- 
pends on  the  circumstances  of  the  sale,  and 
tlie  use  and  purposes  to  which  it  is  applied. 
It  was  further  held  in  that  case  that  it 
was  no  defense  to  the  action  "that  it  was 
her  hand  that  held  the  potion  to  her  lips; 
[that]  the  dru^ist,  by  the  act  of  handing 
it  to  her  for  that  purpose,  is  as  much  re- 
sponsible for  the  consequences  as  though  he 
assisted  her  directly  in  pouring  it  down  her 
throat.  ...  If  one  furnishes  the  means, 
with  the  knowledge  that  it  is  to  be  un' 
lawfully  used,  assenting  to  such  use,  he  is 
answerable  for  the  consequences,  if  the  de- 
sign is  carried  out" 

The  jury,  in  its  answer  to  interrogatoriea 
propounded  by  the  defendant,  found  that 
the  defendant  was  not  actuated  by  any  feel- 
ing of  hatred  or  actual  malice  towards  the 
plaintiff.  That  might  be  true  in  every  ac- 
tion for  damages  for  loss  of  consortium,  and 
is  probably  true  iu  every  cose  where  loes 
of  consortium  is  accomplished  by  seduction 
or  alienation  of  affection,  but  hatred  and 
ill -v ill  of  the  injured  person  is  not  neces- 
sarily an  ingredient  of  legal  malice.  If  the 
conduct  of  the  defendant  was  intentional 
and  wrongful  and  without  any  just  cause 
or  excuse,  malice  would  he  implied.  "The 
term  malice,  as  applied  to  torts,  does  not 
necessarily  mean  that  which  must  proceed 
from  a  spiteful,  malignant,  or  revengeful 
disposition,  but  a  conduct  injurious  to  an- 
other,  though  proceeding  from  an  ill-regu- 
lated mind,  not  sufBciently  cautious  before 
it  -occasions  an  injury  to  another.  Wccker- 
ly  V.  Geyer,  11  Serg,  ft  R.  39,  40."  This 
definition  fully  comprises  all  the  etoments 
of  malice  as  applied  to  torts,  and  was 
adopted  by  this  court  in  the  case  of  West- 
lake  V,  Westlake,  supra. 

The  jury,  upon  the  issues  joined  by  tha 
pleadings,  returned  a  general  verdict  in 
favor  of  the  plaintiff.  There  is  nothing  tn 
the  special  findings  of  the  jury  that  con- 
flicts with  this  general  verdict.  Therefore 
the  motion  of  the  defendant  for  jndgfmenl 
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apon  the  ipeciBl  flndinga  wta  properly  otbt- 
nited. 
The  jodgmoit  of  tlie  Circuit  Court  i«  kf- 

^imr.  Price,  and  JoluiBon,  JJ.,  eonenr. 
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FANNY  FRIEDMAN, 

(04  0.  0.  A.  seg,  ie9  Fwi.  i.)' 

Trial  —  BineTidnieiit. 

1.  The  Federal  court  maj,  after  the  con' 
eluiioQ  of  tbe  evidence,  permit  the  amend- 
ment of  a  declaration  in  an  action  to  re- 
(orer  damages  for  n^ligent  injuries,  lo  aa 
to  charge  negligent  maintenance  of  a  dan- 
geroUH  conditioD  as  shown  bj  the  evidence, 
rather  than  dangerous  creation  of  it. 
Appeal  —  atrtklng  plea  —  error. 

!.  It  is  not  reveraible  error  to  strike  out 
a  plea  of  the  statute  of  limitations  sought 
to  be  made  available  before  trial,  where  all 
fact*  bearing  upon  the  availability  of  the 
pleading  are  stated  in  the  declaration,  and 
the  determination  of  the  court  upon  the 
qoestion  is  reviewable  at  whatever  ata^  of 
the  trial  it  is  made. 
Limitation  of  actlona  —  Infkncj  —  In- 

Btltatlon  of  proceedings  —  eCTect. 

3.  The  institution  by  an  infant  of  an 
action  for  personal  injuries  does  not  set  in 
motion  tbe  statute  of  limitationa  so  that, 
in  case  it  is  discontinued,  another  action 
cannot  be  begnn  after  the  expiration  of  the 
itatntorr    period,   where   tlte   atatute   pro- 

•  tides  ^at  it  an^  penon  entitled  to  an 
action  ia  at  the  tmie  it  accrues  within  the 
sge  of  twentj'One  years,  such  person  shall 
be  at  liberty  to  institute  the  same  within 
tbe  tim*  limited  after  his  coming  of  full 
ige. 

!reclig«nc«  —  materUI  In  street  —  dntr 
lo  cblldren. 

4.  Ooe  piling  building  material  in  the 
street  owes  a  duty  to  children  of  such  ten- 
der years  as  to  be  incapable  of  contribu- 
tory negligence  or  trespass,  who  to  his 
koowledge  are  accustomed  to  play  in  the 
vicinity,  to  use  ordinary  care  to  prevent 
the  piles  from  being  in  such  unstable  con- 
dition aa  would  be  likely  to  cause  injury  to 


Nol«.  —  See  note  post,  380,  on  question* 
of  state  ]*«  as  to  which  ttie  Federal  courts 
are  bound  to  follow  the  decisions  of  the 
■tate  court. 

Aa  to  doctrine  of  attractive  nuisance,  see 
Bote  in  IB  L.R.A.(N.S.)  1094.  And,  gen- 
erally as  to  duty  of  property  owner  to  tres- 
paasing  children,  see  note  in  32  LJCA. 
(K£.)  S99. 
MIJEt^(N.B.} 


-  state  declsloaa  - 


Courts  —  Federal  - 
effect. 

6.  The  Federal  courts,  in  exercising  their 
jurisdiction  founded  on  diverse  citiEcnship, 
in  cases  involving  the  administration  of 
the  common  law,  do  not  hold  themselves 
bound  by  the  decisions  of  the  courts  of  the 
state  in  which  they  are  sitting,  unless  such 
decisions  have  so  clearly  established  a  set- 
tled rule  in  the  premises  as  to  make  it  a 
part  of  the  peculiarly  local  law  of  the 
state,  but  will  lesort  to  the  same  sources 
of  information  aa  to  what  sucU  law  is  as 
are  open  to  tbe  state  courts. 
{tea  Judicata  ^  dlacontlnnantw  of  for- 
mer salt. 

6.  The  right  to  bring  an  action  in  a  Fed- 
eral court  is  not  barred  by  the  fact  that 
plaintiff  recovered  »  judgment  upon  the 
same  cause  of  action  in  the  state  court, 
and  subsequently  discontinued '  bis  action 
upon  the  court's  granting  a  new  trial. 
Coarta  — state  decision  —  Federal  court. 

7.  A  single  decision  of  the  highest  court 
of  a  slate  which  toltows  no  line  of  prece- 
dents in  that  jurisdiction,  that  one  piling 
building  material  in  a  street  owes  no  duty 
to  pile  them  bo  as  to  avoid  injuiy  to  chil- 
dren of  tender  years  accustomed  to  play 
in  tl>e  vicinity,  is  not  binding  on  a  Federal 
court  sitting  in  the  same  state,  in  which 
an  action  involving  such  question,  and 
growinff  out  of  the  same  accident  as  that 
invotvi^   in   the   case   in   which   such   deci- 


(February  IS,  1009.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  New  Jer- 
sey to  review  a  judgment  in  plaiutifTa 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
lieen  caused  by  defendant's  negligence.    Af- 

The  facts  are  stated   in  the  opinion. 
Argued  before  Gray  and  BuHington,  dr-' 
cuit  judges,  and  Arciil>ald,  District  Judge. 
Mr.  H.   M.  Hltchiags  for  pUintiS  in 

Mr.    Gilbert    Collins   for   defendant    in 


Oray,  Circuit  Judge,  delivered  the  opin- 
ion  of  the  court: 

The  case  brought  before  us  by  this  writ 
of  error  is  as  follows! 

Suit  was  brought  in  the  court  t>elow  by 
the  defendant  in  error  [hereinafter  called 
the  plaintiff),  against  the  plaintiff  in  error 
(hereinafter  called,  the  defendant),  to  re- 
cover for  persona)  injuries  received  through 
the  alleged  negligence  of  the  said  defend- 
ant.    At  the   time  of  the  occurrences  In 

rc 
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question,  certain  persons,  trading  tmder  the 
flrm  name  of  Colgate  £  Companj?,  were  the 
owners  of  lands,  and  the  buildings  there- 
on erected,  in  the  city  of  Jeraej  City,  in 
the  state  of  New  Jersey,  bordering  on  a 
publii:  street  or  highway  of  said  city.  Tlie 
lands  and  buildings  were  located  on  the 
south  side  of  the  street,  anil  were  used  and 
occupied  by  the  flrm  for  manufacturing  pur- 
poses. At  the  time  of  the  acta  complained 
of,  the  firm  was  engaged  in  constructing 
an  addition  to  its  buildings,  and  for  that 
purpose  had  contracts  with  the  defendant, 
by  which  the  defendant,  among  other  things, 
was  to  furnish  and  set  in  place  the  iron 
and  steel  work  for  the  foundation  of  cer- 
tain tanlis,  including  cast-iron  columns  and 
girders.  The  defendant,  in  the  course  of  its 
performance  of  this  contract,  and  in  the 
furnishing,  delivery,  and  setting  in  place 
of  the  cast-iron  columns  and  girders,  caused 
to  be  piled  and  placed  certain  iron  girders, 
or  I-beams,  upon  the  sidewalk  in  front  of 
the  premises  of  the  said  Colgate  k  Com- 
pany, for  use,  from  time  to  time,  in  the 
prosecution  of  its  said  work.  These  beams 
were  22  feet  long,  15  inches  high,  with 
Ranges  4  inches  wide,  and  weighed  about 
1,000  pounds  each.  They  were,  before  and 
at  the  time  of  the  accident,  stored  in  two 
piles,  one  next  to  the  building  line  and  the 
otlier  next  to  the  curb  line  of  the  street, 
and  parallel  therewith,  leaving  a  pasBsge- 
way  on  the  sidewalk  between  the  two  piles. 
It  was  shown  in  the  evidence  that  they 
could  be  piled  so  as  to  he  measurably  se- 
cure, by  placing  a  row  of  three  beams  upon 
their  aides,  and  superimposing  two  others 
so  as  to  lock  with  those  under  them,  with 
their  flanges,  and  one  on  top  locking  with 
the  two  underneath;  or,  by  placing  four  or 
five  in  the  bottom  row,  and  building  np 
in  the  same  manner.  The  sidewalk  in 
front  of  these  premise*  was  asphalted. 
There  was  no  curbing,  but  the  asphalt  pave- 
ment sloped  into  the  street,  forming  a  con- 
cave gutter,  so  that  teams  could  drive  from 
the  street  across  the  sidewalk  into  the  prem- 
ises in  question. 

There  was  some  testimony  In  the  court 
below,  touching  an  alleged  transfer  of  the 
original  contract  by  the  defendant  to  an- 
other construction  company,  and  some  con- 
troveray  consequent  thereupon,  as  to  wlieth- 
er  this  company  was  responsible  for  the 
piling  of  these  beams  upon  the  sidewalk. 
The  court  below,  howsver,  correctly  con- 
strued the  written  agreement  in  question 
as  not  in  terms  transferring  the  contract, 
and  properly  left  to  the  jury  the  question 
whether  such  other  company  was  in  charge 
of  the  work,  or  was  merely  in  what  it  did 
the  agent  of  the  defendant.  As  to  this,  the 
jury  has  found  in  favor  of  the  plaintiff, 
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and  the  point  may  therefore  be  dismissed 
from  further  consideration.  For  tlie  pur- 
poses of  the  case  before  us,  therefore,  the 
defendant  is  to  be  coiisidered  'as  an  in- 
dependent contractor,  subject  to  whatever 
responsibilities  attach  to  it,  as  such,  in  the 
prosecution  of  its  work. 

There  wsj  evidence  tending  to  show  that, 
at  the  time  of  the  accident  in  question,  an 
I-beam  on  the  pile  next  to  the  street  had 
become  dislocated  from  its  parallel  position 
with  the  other  beams,  and  was  in  a  positiou 
diagonally  along  the  side  of  the  pile,  edge- 
ways or  nearly  edgeways,  instead  of  flat, 
with  the  upper  end  oo  ■  piece  of  plank  or 
joist,  and  the  lower  end  near  the  bottom 
of  the  pile.  It  was,  at  all  events,  in  t 
state  of  unstable  equilibrium.  Several  lit- 
tle girls  were  playing  about  the  pile,  some 
skating  on  the  asphalt  pavement  and  two 
or  more  were  on  the  pile,  when  the  plain- 
tiff, Fannie  Friedman,  four  and  one  half 
years  old,  ran  across  the  street  to  where 
the  other  girls,  including  her  two  older 
sisters,  were  playing.  The  testimony  tends 
to  show  that  she  sat  down  on  the  lower 
end  of  the  beam  Just  described,  and  that 
another  girl  just  then  jumped  across  the 
upper  end  of  the  beam  onto  the  plank  on 
which  that  end  was  resting,  causing  tbc 
beam  to  fall  over,  crushing  the  foot  of  the 
plain  ti  if  beneath  it. 

The  testimony  was  somewhat  confusing 
as  to  the  exact  position  of  the  I-beam,  and 
as  to  just  how  the  accident  occurred,  but 
there  can  be  no  doubt  that  the  beam  was 
in  a  position  dangerous  to  all  who  came 
near  it,  and  especially  to  those  who  came 
in  contact  with  it.  There  was  evidence 
tending  to  show  that  this  beam  was  in 
this  situation,  or  something  like  it,  for 
two  or  more  days  prior  to  the  accident;, 
that  it  was  noticed  by,  or  should  have  been 
noticed  by,  defendant's  servants,  and  that 
it  had  remained  in  this  dangerous  position 
long  enough  to  affect  defendant  with  notice. 
There  was  no  testimony  that  directly  ac- 
counted for  this  dislocation  of  the  beam  in 
question.  There  was  testimony  tending  to 
show  that  these  piles  had  been  in  place 
tor  several  weeks,  and  that  ft  short  time 
before  the  accident,  the  number  of  beams 
on  the  pile  was  less  than  formerly.  How 
this  particular  beam  came  into  its  danger- 
ous position  was  a  matter,  therefore,  of 
conjecture.  Whether  it  had  been  dislocated 
from  its  original  position  by  taking  other 
beams  from  the  pile,  for  use  in  the  struc- 
ture under  erection,  or  had  been  partly 
moved  for  the  purpose  of  such  use,  and 
then  temporarily  abandoned,  it  is  not  nec- 
essary here  to  determine,  even  if  it  were 
capable  of  being  determined.  The  evidence 
as  to  its  dangerous  situation,  and  its  exist- 
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«nce  in  tlikt  aittuttion  tor  two  or  mor«  Aaj» 
bcfon  the  accident,  waa  properlj  nibmit- 
ttd  to  the  jury,  aod  there  c»n  be  no  ,ob' 
jettion  to  the  cbai^  of  the  court  in  Uiat 
regud. 

The  charge  of  negligence  prineipallf  in- 
■iitcd  npOD  at  the  trial  vaa,,  not  for  the 
originil  carcleM  piling  of  the  beams,  aa 
■wtt  charged  in  the  declaration,  hut  for  the 
maiataining  of  the  pile  .in  the  dangeroua 
condition  testified  to  after  notice  of  iuch 
raodition,  or  aft«r  a  long  enough  time  had 
elapaad  for  notice  to  be  preitimed.  After 
the  eonelnaion  of  the  eridence,  the  learned 
judge  of  the  conrt  below  permitted  an 
imendment  to  the  plaintifTs  declaration, 
charging  tlw  defendant  with  negligence  in 
the  latter  reapeet.  The  defendant  excepted 
to  ttiia  action  of  the  court  and  assigned 
tbg  same  as  error.  We  may  dispoee  of  it 
ia  pBBsing,  however,  by  saying  that  the  ac- 
tion of  the  court  appears  to  ua  to  have  been 
the  ezereiae  of  a  aonnd  diacretion,  and  not 
to  have  transcended  the  liberal  rules  in  re- 
gard to  amendments  to  pleadings  which  ob- 
tain in  the  practical  administration  of  Jus- 
tice. There  was  also  testimony  admitted 
oicT  the  objection  of  the  defendant,  tend- 
ing to  show  that  the  asphalt  pavement  on 
the  north  side  of  the  street,  near  the  Col- 
gate factorjr  and  these  piles,  waa  much  re- 
torted to  ^  children  cnE  the  neighborhood 
Ua  roller  skating  asd  other  plays,  and 
that  these  piles  were  attractive  to  sueb 
children,  as  evidenced  by  ttie  fact  that  they 
constantly  played  thereon,  to  the  knowl- 
edge of  the  defendant.  Under  the  laws  of 
Vew  Jersey,  Colgate  A:  Company,  were  the 
owners  of  the  fee  of  the  street  to  its  center, 
subject  to  the  public  easement  for  pur- 
poeea  of  travel,  and  it  ia  not  disputed  that 
either  by  state  law  or  mnnicipal  'ordinance, 
tbcj,  or  their  anbcontractor  by  their  per- 
mission, had  the  right  to  a  reasonable  use 
«f  the  sidewalk,  temporarily,  for  the  stor- 
ing of  material  to  be  used  in  building,  or 
repair  of  buildings,  on  their  adjoining  prop- 
erty. 

The  learned  judge  of  the  court  below 
initnicted  the  jury,  ia  effect,  that  not  only 
*is  the  defendant  bound  to  exercise  ordi- 
MTv  care  in  originally  piling  these  girders 
ipoi  the  wtreet,  but  also  in  maintaining 
the  piles  BO  that  they  might  not  endanger 
the  safety  of  those  lawfully  usuing  the 
sidewalk,  and  that,  if  from  the  weight  of 
the  evidence  the  jury  found  that  the  gird- 
en  so  piled  on  the  sidewalk  were,  at  the 
time  of  the  accident,  calculated  to  tempt 
■■d  attract  little  children  accustomed  to 
play  on  the  street,  to  uee  them  for  play 
"t  rest,  and  that  this  was  known  to  the 
dtfendant,  then,  if  one  of  the  beams,  though 
originally  aecnre  in  the  pile,  became  dislo- 
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eated,  and  was  allowed  to  remain  in  the 
dangeroua  position  described  in  the  testi- 
mony for  «  time  long  enough  to  presume 
notice  to  the  defendant,  it  became  respon- 
sible for  the  damage  caused  to  the  plaintiff, 
who  waa  without  fault.  A  verdict  was 
found  for  the  plaintiff;  and  upon  tiie  judg- 
ment entered  thereon,  this  writ  of  error 
was  sued  out. 

The  aaaigsmenta  of  error  are  very  no- 
meroua,  but  they  are  for  the  most  part 
covered  by  the  few  principal  contentions 
urged  at  the  bar,  upon  the  determination 
of  which  the  case  must  turn.  The  flrst 
contention  to  be  noticed  is  that  the  court 
erred  in  striking  out  before  the  trial,  and 
against  the  objection  of  the  defendant,  tike 
plea  of  the  statute  of  limitations,  and  in 
holding  that  it  waa  not  available  to  the 
plaintiff  in  error.  Brief  notice  only  is 
required  of  defendant's  point  that  it  had 
an  absolute  right  to  interpose  aaid  plea, 
and  have  it  disposed  of  when  it  was  sought 
to  be  availed  of  during  the  trial,  and  that 
the  action  of  the  court  in  striking  it  out 
before  trial  waa  contrary  to  the  rules  of 
practice  and  procedure  in  New  Jersey.  We 
think,  however,  that  the  granting  of  the 
motion  to  strike  out  was  a  matter  within 
the  discretion  ol  the  court  below.  All  the 
facta  bearing  upon  the  avAilability  of  the 
pleading  were  stated  In  the  plaintiff's  dec- ' 
laration.  Even  if  the  granting  of  the  mo- 
tion to  strike  out  was  at  variance  with 
practice  and  procedure  in  aneh  cases,  no 
possible  harm  could  come  to  the  defendant 
by  reason  of  snch  premature  atriking  out, 
as  by  the  law  of  the  state  the  action  of 
the  court  in  the  premises  was  reviewable 
at  whatever  state  of  the  trial  it  was  had. 

This  brings  us  to  the  aubatantial  quea- 
tiou  raised  by  thia  assignment  of  error, 
whether  the  action  brought  by  the  plain- 
tiff waa,  under  the  facts  set  forth  in  the 
pleadjnga,  barred  by  the  statute  of  limita- 
tions of  the  state  of  New  Jersey.  The  rele- 
vant portions  of  that  statute  are  aa  fol- 
Iowa:  "AH  actions  hereafter  accruing  for 
injuries  to  persons  caused  by  the  wrongful 
act,  neglect,  or  default  of  any  person  or 
persons,  firm  or  firms,  individual  or  in- 
dividuals, corporation  or  corporations  with- 
in this  state,  shall  be  commenced  and  in- 
stituted within  two  years  next  after  the 
cause  of  such  action  shall  have  accrued, 
and  not  after."  2  Gen.  Stat.  (N.  J.}  ]8!»5, 
p.  1976  I  3,  as  amended  by  Lawa  18SB,  p. 
119. 

Section  4  (same  statute  ^d  page) 
reads:  "That  if  any  person  or  persons 
who  -is,  are,  or  shall  be  entitled,  to  any 
of  the  actions  speoiSed  in  the  three  pre- 
ceding aectioua  of  this  act,  f 
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aecming  within  the  *ge  of  ttventy-one  yein, 
or  insaiM,  that  then  auch  person  or  per- 
sona shall  be  at  liberty  to  bring  the  uid 
action  ao  u  h«,  ahe,  or  they  institute  or 
take  the  aame  within  such  time  as  ii  before 
limited,  after  his,  her,  or  their  coming  to 
or  being  of  full  age  or  of  sane  memory,  aa 
by  other  peraon  or  peraona  having  no  each 
impediment  might  be  done." 

It  appeara  from  the  pleadittga  that  the 
plaintiff,  Fannie  Friedman,  then  tieing  be- 
tween the  ages  of  four  end  five  yeara, 
lironght  an  action  in  the  atate  court  of  New 
.Feraey,  in  1903,  shortly  after  the  accident, 
which,  after  a  verdict  in  her  (avor  and 
pending  a  motion  far  a  new  trial,  was,  for 
reasons  that  will  hereafter  appear,  dis- 
continued, and  that  the  present  action  was 
liej^n  in  January,  1906,  two  years  and 
sis  months  after  the  former  action,  and 
when  the  plaintiff  was  sometliing  over  six 
years  of  age.  The  contention  of  defend- 
ant's-counae  I  ia:  "That  an  infant  may  re- 
main quiescent  after  the  cause  of  action 
accrues,  until  majority,  and  may  then  bring 
and  maintain  the  action  within  two  yeara 
thereafter,  or  he  may  bring  his  action  as 
an  infant,  issue  a  summons  in  the  infant's 
name,  and  apply  thereafter  for  the  appoint- 
ment of  a-  next  friend  to  prosecute  the 
action  ao  brought,  but,  in  this  case,  im- 
mediately upon  the  commencement  of  hia 
action,  he  sets  the  statute  running  and 
aasumes  the  same  legal  position  aa  one  of 

We  cannot  agree  with  thia  constructiMi 
of  these  section  of  the  New  Jersey  statute. 
Tlie  learned  judge  of  the  court  below  was 
of  opinion  that  "a  proper  construction  of 
these  aectioDB  of  the  New  Jersey  statute 
allows  the  infant  all  the  time  intervening 
between  the  accrual  of  the  cause  of  action 
and  its  majority,  plus  a  period  thereafter 
equal  to  the  prescribed  limitations  of  the 

In  the  ease  of  Smith  v.  Felter,  61  N.  J. 
L.  104.  38  At).  746,  Mr.  -Tustice  Gummere, 
of  the  supreme  court  of  New  Jersey,  in 
discussing  §  4  of  the  statute,  as  above 
quoted,  saya:  "It  seems  to  me  clear  that 
the  effect  of  this  provision  is  to  stay  the 
running  of  the  statute  while  the  diaabili- 
lies  mentioned  therein  continue  to  exiat, 
and  that  a  party  suffering  from  any  of 
Ruch  disabilities  may  maintian  an  action 
at  any  time  during  their  continuance,  or 
within  the  a'n:  yesrs  afterward." 

This  is  practically  the  opinion  of  the 
learned  judge  of  the  court  below.  There 
can  be  no  doubt  that  one  who  waa  under 
no  disability  could  bring  such  an  action  as 
we  have  here,  at  any  time  within  the  limi- 
tation of  two  years  prescribed  1^  the  stat- 
ute, discontinue  it,  and  bring  another  ae- 
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tion,  provided  it  also  be  within  the  period 
of  limitation.  We  can  see  no  reason  why 
an  infant  under  twentyKme  years  of  age, 
•gainat  whom  the  statute  is  not  running 
at  all,  should  not  be  able  to  do  the  same 
thing,  that  is,  bring  an  action,  discontinue 
the  same,  and  bring  another  or  aucceaaive 
actions  during  his  minority.  We  can  find 
nothing  in  the  express  words  of  the  stat- 
ute; or  in  any.  reaaonable  interpretation 
thereof,  that  juatifles  the  contention  of 
the  defendant  aa  above  stated,  and  no  case 
in  the  state  of  New  Jersey  or  elsewiwre  has 
been  called  to  our  attention  which  supports 

This  brings  us  to  the  important  question 
in  the  case,  vir.,  whether  defendant  owed 
any  duty  to  the  plaintiff  for  neglect  for 
which  it  should  be  held  responsible  to  her 
in  this  action.  In  its  consideration,  we 
assume  (1)  that  the  defendant,  as  an  in- 
fiependent  contractor  with  the  owner  of  tho 
premises,  might  lawfully  use  such  portions 
of  the  sidewalk  of  the  public  street  as  it 
actually  did  use,  for  the  temporary  stor- 
age of  the  I-beams  in  question,  or  other 
material  to  be  used  in  the  structures  it 
had  contracted  to  erect;  (2)  that  defend- 
ant, being  responsible  for  placing  the  I- 
beams  on  the  street  and  maintaining  tbem 
there,  owed  a  duty  to  the  public,  including 
the  plaintiff,  to  place  and  maintain  them 
with  reasonable  care,  ao  that  those  law- 
fully on  the  street,  and  without  fault  on 
their   part,  might   not  be   injured   thereby- 

Concedii^  all  this  for  the  sake  of  argu- 
ment, defendant  denies  liability,  by  reasoo 
of  the  premises,  contending  that  plaintilT 
was  at  fault  (J)  in  that  she  wsa  an  active 
trespasser  upon  the  girders  at  the  time 
she  received  her  injury,  the  trespass  con- 
tributing thereto;  (3)  in  that  she  was  plfty- 
ing  upon  the  girders  at  the  time  of  the 
injnry,  and  not  using  the  sidewalk  for  pur- 
poses of  travel,  and  that  such  playing  con- 
tributed to  the  injury  complained  of;  (3) 
in  that  the  use  which  she  was  making  of 
the  girders  at  the  time  the  injury  occurred 
was  unlawful,  and  therefore  defendant  owed 
no  duty  to  her. 

The  foregoing,  of  course,  are  different 
forms  of  the  same  contention.  It  may  be 
admitted  that  if  one  tmi  jurit  had.  in  usinf; 
this  sidewalk,  without  reasonable  excuse, 
stepped  upon  the  pile  of  beams  while  in 
this  condition,  and  had  been  injured  by  the 
falling  of  the  displaced  beam  in  the  manner 
described,  defendant  would  not  hare  been 
liable  therefor,  on  the  ground  of  such  per- 
son's contributory  negligence,  or  possibly 
on  the  ground  that  defendant  owed  no  duty 
to  one  who  might  be  considered  atrespasaer, 
to  see  that  tlie  pile  of  beama  was  properly 
constructed.     The   defendant,    however,    i(- 
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Bom  the  distinction  which  we  thinlc  is 
inlierent  in  tliis  c*ie.  between  thooe  who 
art  and  those  wlia  are  not  gui  jvris,  or 
rather  between  thoee  who  lisvp  and  thoK 
who  have  not  arrivefl  at  yeuTH  of  diicre- 
tioD.  Id  the  case  before  iia,  it  is  not  necea- 
Mry  to  consider  at  wlint  a^  an  infant 
way  be  of  such  diavretion  ns  to  be  re- 
sponsible in  a  case  like  the  present  for 
rontributory  negligence,  or  for  canduct 
which,  in  case  of  Hutficient  discretion,  would 
make  him  or  lier  a  trespasser.  Fannie 
Friedman,  the  plaintiff,  at  the  time  of  tlie 
accident,  was  only  four  and  one  half  years 
old,  and  there  can  be  no  question  tliat,  in 
the  wjes  of  the  law,  by  reason  of  her  age. 
she  lacked  tliat  discretion  which  would 
make  her  responsible  for  her  conduct.  She 
vaa  legally  incapable  of  contributory  negli- 
gence, or  of  being  a  trespasser.  The  ques- 
tion then  arises,  whether  defendant  owed  to 
Bueh  a  child,  under  the  circumstances  dis* 
closed  by  tbia  record,  any  duty  otber  than 
that  owed  to  those  who  were  eui  jurit,  or 
who  at  least  bad  arrived  at  years  wl>ere 
diKTetioD  may  be  presumed.  Wp.  think 
there  was  a  peculiar  duty  of  this  kind  in- 
cumbent upon  the  defendant  in  relation  to 
this  plaintiff,  under  the  circamatanceH  of 
this  case.  Why  should  not  one  who  has  a 
dangerous  structure  or  appliance,  whether 
on  his  own  land  or  lawfully  on  a  public 
highway,  use  ordinary  care  to  protect  not 
only  those  who  are  able  to  protect  them- 
scItss  by  the  use  of  their  faculties,  and 
who  are  bound  to  make  such  use  of  them 
u  the  ordinary  experience  of  mankind  jus- 
tiHea  us  to  expect,  but  also  those  of  such 
tender  years  as  may,  without  fault  on  their 
part,  come  witliin  the  danger  to  which  the 
owner  of  suob.  appliance  or  ttracture  has 
exposed  tbem?  We  think,  in  reason  and  in 
consonance  with  the  legal  principles  by 
which  the  dnty  of  individuals  to  protect 
others  from  the  dangers  that  may  result 
frMn  the  use  of  their  own  property  is  de- 
termined, and  by  which  thej'  are  held  re- 
sponaihle  for  their  negligent  acts  in  that 
r^^rd,  this  defendant  owed  a  duty  to  the 
children  of  tender  years  who,  to  its  knowl- 
edge, were  accustomed  to  pUiy  on  the  pub- 
lie  street  in  the  vicinity  of  these  piles  of 
beans,  and  also  to  play  and  sit  thereon,  to 
use  due  care  under  the  circumstances  to 
prevent  the  piles  from  being  in  such  an  un- 
itable  condition  as  would  be  likely  to  cause 
injury  to  such  of  these  children  as  might 
come  in  contact  therewith,  Peiroe  v.  Lyden, 
S5r.  C.  A.  312,  157  Fed.  562. 

In  dialling  the  jury  upon  this  branch 
of  the  ease,  tbe  learned  judge  of  the  court 
below  said;  "I  shall  adopt  the  language 
at  tbe  late  Judge  Dixon,  who  charged  the 
jury  in  a  suit  between  those  same  parties 
*0  L.RJiA'S.B.) 


witen  it  was  on  trial  in  the  supreme  court 
of  this  state  [New  Jersey].  Speaking  of 
the  public,  he  said;  The  public  consists 
o{  two  classes  for  the  present  purpose  of 
this  suit:  People  grown  up,  adults,  people 
come  to  years  of  discretion,  and  tbe  little 
children,  who  have  not  yet  eome  to  years 
of  discretion,  who  have  not  yet  the  ability 
to  take  care  of  themselves  as  older  people 
do;  and  tile  law  regards  their  rights  and 
privileges  in  the  streets  as  well  as  those  of 
older  persons,  and  when  you  are  dealing 
with  the  safety  of  things  left  in  the  streets, 
you  have  to  regard  children  as  well  as  older 
people.  The  propensity  of  little  children  to 
play  upon  tbe  street,  and  to  rest  from  their 
play  in  ttie  public  streets,  is  one  with  which 
we  are  all  more  or  less  familiar,  and  that 
is  also  to  be  taken  into  consideration  (and 
I  may  say  by  way  o(  paren thesis' that  upon 
this  trial  there  is  evidence  [ending  to  show 
that  little  children  were  accustomed  to  play 
in  the  street  in  the  vicinity  of  where  the 
girders  were  placed  both  before  and  after 
they  were  placed},  and  if  things  are  left 
in  tbe  street  in  such  condition  that  they  will 
tempt  children  to  make  use  of  them,  either 
for  play  or  for  rest,  and  will  be  dangerous 
tp  little  cliildren  if  they  do  so  make  use 
of  tbem,  those  things  are  not  in  proper 
condition.'  " 

This  statement  of  the  legal  duty  resting 
upon  those  in  the  situation  of  the  defend- 
ant, we  think  i^  as  sound  as  it  is  buraane. 
and  it  is  supported  by  decisions  of  the  Sn- 
preme  Court  of  the  United  States,  as  well 
as  by  numerous  decisions  of  the  statp 
courts.  These  decisions  are  controlling  in 
the  present  case.  The  leading  case  of  Sioux 
City  k  P.  B.  Co.  v.  Stout,  17  Wall.  657,  21 
I.,  ed.  745,  wis  a  case  in  which  the  plain- 
tiff, a  child  of  tender  years,  was  injured 
while  playing  with  other  children  on  a 
railroad  turntable.  This  turntable  was 
ordinarily  held  secure  from  movement  by  a 
heavy  cast-iron  latch.  This  latch  had  been 
for  some  time  broken,  bo  that  the  table 
could  be  easily  turned  on  its  pivot  by  the 
children  who  played  on  and  near  it.  The 
turntable  was  on  the  un  in  closed  land  of 
the  railroad  company.  There  was  evidence 
tending  to  show  that  small  children  were 
in  the  habit  of  playing  around  and  upon 
this  turntable,  to  the  knowledge  of  defend- 
ant's servants.  Dillon,  Circuit  Judge,  in 
tbe  court  below,  had,  in  charging  tbe  jury 
on  tbe  question  whether  there  was  negli- 
gence on  the  part  of  the  railroad  company 
in  allowing  the  turntable  to  remain  in  the 
condition  in  which  it  was  said  "that  to 
maintain  the  action  it  must  appear  by  the 
evidence  that  the  turntable  in  tbe  condition, 
situation,  and  place  where  it  then  was,  was 
a    dangerous   machine,   one    which,    if    i)n- 
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'guarded  or  nsloeked,  would  be  likely  to 
«ause  inJDrj  to  children;  that  if,  in  its 
■conetniction  and  the  manner  In  which  it 
Tras  left,  it  was  not  dangerous  in  its  nature, 
the  defendautB  were  not  liable  (or  n^- 
ligence;  that  thej  were  further  to  con- 
sider whether,  eituatcd  as  it  was  on  the 
defendants'  property  in  a  small  town,  some- 
what remote  from  habitations,  there  was 
DCgligence  in  not  antii^jpating  that  injury 
might  occur  if  it  was  left  unlocked  or  un- 
guarded; that  if  tbey  did  not  have  reason 
to  anticipate  that  children  would  be  likely 
to  resort  to  it,  or  that  they  would  be  likely 
to  be  injured  if  they  did  resort  to  it,  then 
fhere  was  no  negligence." 

The  Supreme  Court  approTed  of  this 
statement  of  the  law,  and  decided  that  the 
case  had  been  properly  submitted  to  the 
Jury.  The  principle  of  this  case  has  been 
adhered  to  by  the  Supreme  Court  in  subse- 
quent cams,  as  also  by  many  cases  in  the 
liigheat  courts  of  the  states,  and  though 
there  is  some  conflict  in  the  decisions  of 
the  state  courts,  the  decided  weight  of  their 
authority  is  on  the  side  of  what  has  come 
to  be  called  the  "Doctrine  of  the  Turntable 

In  Union  P.  R.  Co.  t.  McDonald,  IBS  U- 
8.  202,  3fi  L.  ed.  434,  14  Sup.  CL  Rep.  619, 
the  railway  company  operated  a  coal  mine, 
and  was  in  the  habit  of  depositing  the  slack 
on  an  open  lot  belonging  to  it,  between  the 
mine  and  the  station,  in 'such  quantities 
that  the  slack  waa  in  a  permanent  state  of 
combustion,  a  fact  known  to  the  servants 
«f  the  company.  The  lot  was  open  and  un- 
guarded. A  lad  of  twelve  years  of  age,  in 
running  across  this  lot,  fell  onto  the  slack 
and  was  badly  burned.  It  was  held  that 
the  lad  was  not  a  trespasser,  under  the  cir- 
cumstances, and  had  not  been  guilty  of  con- 
tributory negligence,  and  he  was  allowed  to 
recover.  Mr.  Justice  Harlan,  in  delivering 
the  elaborate  opinion  of  the  court  in  this 
case,  approves  of  the  judgment  in  Sioux 
City  A  P.  R.  Co.  v.  Stout,  and  quotes  with 
approval  the  following  from  Judge  Dillon's 
charge  to  the  jury  in  that  case:  "The 
machine  in  question  is  part  of  the  defend- 
ant's road  and  was  lawfully  constructed 
wh{ire  it  was.  If  the  railroad  company  did 
not  know,  and  had  no  good  reason  to  sup- 
pose, that  children  would  resort  to  the 
turntable  to  play,  or  did  not  know,  or 
had  no  good  reason  to  suppose,  that 
if  they  resorted  there  they  would  be  likely 
to  get  injured  thereby,  then  you  cannot  find 
n  verdict  against  them.  But  if  the  defend- 
ants did  know,  or  had  good  reason  to  be- 
lieve, under  the  circumstances  of  the  case, 
that  the  children  of  the  place  would  resort 
to  the  turntable  to  play,  and  that  if  they 
did  they  would  or  might  be  injured, 
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then,  if  they  took  no  means  to  keep  tb« 
children  away,  and  no  means  to  prevent 
accidents,  they  would  be  guilty  of  negli- 
gence, and  would  be  answerable  for  damages 
caused   to   children   by  such   negligence." 

Mr.  Justice  Harlan  then  proceeds,  as  fol- 
lows: "That  charge  was  held  by  this  court 
to  be  an  impartial  and  intelligent  one.  And 
after  observing  that  the  jury  were  at  lib- 
erty to  find  for  the  plaintiff  if,  from  tha 
evidence,  it  could  justly  be  inferred  that  the 
railroad  company,  in  the  construction,  lo- 
cation, management,  or  condition  of  the 
turntable,  had  omitted  that  care,  and  atten- 
tion to  prevent  the  occurrence  of  accidents 
which  prudent  and  careful  men  ordinarily 
bestow,  Mr.  Justice  Hunt,  delivering  the 
unanimous  judgment  of  this  court,  said: 
'That  the  turntable  was  a  dangerous  ma- 
chine which  would  be  likely  to  cause  injnry 
to  children  who  resorted  to  it  might  fairly 
be  inferred  from  the  injury  which  actually 
occurred  to  the  plaintiff.  There  was  the 
same  liability  to  injure  him,  and  no  great- 
er, that  existed  with  reference  to  all  chil- 
dren. When  the  jury  learned  frcan  the 
evidence  that  he  had  suffered  a  serious  in- 
jury by  his  foot  being  caught  between  the 
fixed  rail  of  the  roadbed  and  the  turning 
rail  of  the  Ubie,  they  were  Justified  in  be- 
lieving that  there  was  a  probability  of  the 
occurrence  of  such  accidents.' " 

That  this  is  reeogniMd  as  the  common 
law  by  the  English  courts  is  shown  by  Mr. 
Justice  Harlan's  discussion  of  the  cases  of 
Lynch  v.  Nurdin,  1  Q.  B.  29,  38,  4  Perry  t 
D.  672.  10  L.  J.  Q.  B.  N.  8.  73,  5  Jur.  797 ; 
Mangan  v.  Atterton,  L.  R.  1  Gxch.  239, 
35  L.  J.  Each.  N.  S.  161,  14  L.  T.  N.  S. 
411,  14  Week.  Rep.  771,  4  Hurlst.  &  C.  3S8; 
and  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div. 
327,  47  L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N. 
S.  454.  28  Week.  Rep.  613,  19  Eng.  Rul. 
Caa.  28.  See  Pollock,  Torta,  ••382,  383. 
The  doctrine  of  those  cases,  which'  relate 
to  structures  dangerous,  as  well  as  attract- 
ive, to  children,  maintained  on  defendant'a 
own  land,  is  a  fortiori  applicable  to  cases 
tike  the  present,  where  the  defendant  has 
maintained  the  dangerous  thing,  structure, 
or  condition  upon  a  public  street  or  high- 

The  defendant,  however,  earnestly  con- 
tends that  the  decision  of  the  court  of  er- 
rors and  appeals  of  New  Jersey,  in  Fried- 
man V.  Snare  4  T.  Co.  71  N.  J.  L.  60E,  70 
L.It.A.  1*7,  108  Am.  St.  Rep.  784.  Ql  Atl. 
401,  2  Ann.  Cas.  497,  is  binding  upon  the 
court  below  and  this  court,  and  settles  the 
law  for  this  case.  This  contention  involves 
the  important  question  of  how  far  decisions 
of  a  state  court  are  conclusive  upon  the 
circuit  eourta  of  the  United  States  in  the 
exercise    of    their    concurrent    jurisdiction 
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with  Btmte  eourti.  Thia  question  hu  re- 
(cired  the  conai deration  from  the  Supreme 
Court  whieh  its  importance  demanded.  It 
i«  unneeeeiaTj  to  cite  all  the  decisionB  in 
which  that  court  has  enunciated  the  prin- 
fiplea  hj  which  detennination  of  this  ques- 
tioo  must  be  guided.  Theee  decision!  have 
heen  founded  upon  the  l>road  meaning  and 
Intent  oE  article  3  of  the  Constitution,  and 
of  the  legislatirai  of  Congtess  in  pursuance 
thereof,  conferring  upon  the  circuit  courts 
nf  the  United  States  "original  cogniunee 
rODCuirent  with  the  courts  of  the  sereral 
Hate*,  of  all  suits  of  a  civil  nature,  at  com- 
mcn  law  or  in  equity,  ...  in  which 
tlwre  shall  be  a  controversy  between  citi- 
nna  of  different  states,"  and  have  been 
made  in  conformity  to  that  spirit  of  comity 
ind  practical  good  sense  by  which,  in  the 
administration  of  this  concurrent  jurisdic- 
tion, "unseemlj  conflicts"  with  the  state 
mnria  have  been  avoided.  These  princi- 
ples, for  our  present  purpose,  may  be  lum- 
niartKd  as  follows:  , 

There  is  no  common  law  of  the  United 
Slates,  and  the  34th  section  of  the  judiciary 
■ct  (Act  Sept.  24,  1789,  chap.  20,  1  Stat, 
it  L.  (92),  as  embodied  in  S  721  of  the 
Revised  Statutes  (U.  S.  Comp.  Btat.  1601, 
p.  581),  providee:  "That  the'laws  of  the 
Mveral  states,  except  where  the  Constitu- 
tita,  treaties,  or  statutes  of  the  United 
States  otherwise  require  .or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at 
ammon  law,  in  the  courts  of  the  United 
States,  In  cases  where  ttiey  apply." 

So  that,  in  any  trial  common  law,  a  cir- 
tnit  court  of  the  United  Btates,  where  its 
jnriidietion  is  founded  on  diverse  citizen- 
^ip,  has  to  inquire  what  the  law  of  the 
Hate  in  which  its  jurisdiction  is  exercised 
may  be,  and  it  is  the  law  of  that  state, 
whetho'  statute  or  common  law,  that  It  is 
nlled  upon  to  administer.  So  far  aa  the 
MDtfitntJonal  or  statute  law  of  a  state  is 
oDWrDed,  the  Constitution  and  statutes 
•peak  for  themselves,  and  it  ia  a  rule  well 
•rttted  that  where  a  question  arises  upon 
Uw  eonstmction  of  a  state  Constitution  or 
•latate,  the  courts  of  the  United  States 
«i11  feel  themselves  bound  by  tha  construc- 
tisB  ginn  to  them  by  the  supreme  court 
et  tte  state.  So,  also,  as  to  what  may  be 
tba  cmmoii  law  of  the  state,  as  applicable 
to  1  ease  before  a  Federal  court,  the  ordi- 
■Bty  evldenee  is  to  be  found  in  the  deei- 
■tms  of  the  state's  tribunal  of  last  resort. 
The  question  in  the  class  of  cases  we  are 
now  considering,  being  what  the  law  of  the 
•tato  is  which  is  to  be  administered  by 
tie  court,  if  there  can  be  found  inthe  deci- 
•Hna  <A  the  highest  court  of  that  state,  in- 
trusted, witb  the  construction  of  its  statutes 
•Bd  tht  interpretation  and  application  of . 
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its  common  law,  a  well-settled  rule,  that 
generally  will  be  deemed  the  law  of  that 
state.  Especially  is  this  true  whenever  the 
decisions  of  the  state  courts  relate  to  some 
law  of  a  local  character  which  may  have 
become  established  by  those  courts  as  part 
of  the  law  of  the  state.  And  generally, 
where  in  an  ordinary  trial,  in  an  action  at 
common  law  in  a  United  States  court,  we 
apeak  of  the  common  law,  we  refer  to  the 
common  law  of  the  state  aa  it  has  been 
adopted  by  statute  or  recognized  by  the 
courts,  as  the  foaadation  of  legal  rights,  so 
that,  though  a  United  States  circuit  court 
having  jurisdiction  in  a  given  state  is  an 
independent  forum,  and  distinct  from  that 
of  the  state,  it  administers  no  new  or  dif- 
ferent law  from  that  administered  in  the 
stftte  court.  But  the  jurisdiction  exercised 
by  those  Federal  courts  in  such  cases  is 
concurrent,  and  not  subordinste,  and  they 
are  called  upon  to  exercise,  and  do  exercise, 
an  independent  judgment  as  to  what  the 
law  of  the  state  may  be. 

As  to  the  constitutional  and  statute  law 
'>f  a  state,  and  the  construction  given  there- 
to by  the  highest  state  tribunals,  there  is 
little  or  no  difficulty.  And  aa  to  what  the 
common  law  of  a  state  may  be,  the  best 
evidence  is  generally  found  In  the  settled 
line  of  decisions  of  the  state  court,  so  ac- 
cepted and  recognized  as  to  constitute  a 
general  rule  of  property  or  conduct.  More 
latitude,  however,  is  practised  in  questions 
that  depend  upon  a  common  law,  not 
merely  part  of  the  local  and  customary  law 
of  the  state,  but  common  to  all  states  and 
countries  where  what  is  known  as  the  "com- 
mon law"  prevails.  On  these  questions,  the 
courts  of  the  United  States  do  not  hold 
themselves  bound  by  the  decisions  of  the 
courts  of  the  state,  unless,  perchance,  such 
decisions  have  so  clearly  established  a  set- 
tled rule  in  the  premises  as  to  make  it 
part  of  the  peculiar  and  local  law  of  that 
state.  In  deciding  what  the  common  law 
of  a  state  may  be.  they  will  reaort  to  the 
same  sources  of  information  as  are  open 
to  the  state  courts,  and  find  tbe  evidence  of 
the  law  where  the  state  courts  must  seek 
it,  In  that  general  jurisprudence  of  which 
we  have  spoken.  Staf«  courts  are  accus- 
tomed, in  discussing  such  questions,  to  refer 
not  only  to  decisions  of  their  own  states, 
but  to  those  of  other  states  in  this  conn- 
try,  as  well  as  to  decisions  in  that  country 
From  which  we  originally  derived  the  com- 
mon law.  The  circuit  courts  of  tbe  United 
States  may  therefore,  in  forming  their  In- 
dependent judgment  in  questions  where  th* 
common  law  of  the  state  Is  derived  front 
the  principles  of  general  jurisprudenca 
to  all  the  states,  at  times  feel  com-' 
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at  hy  the  state  court.  In  other  words, 
they -may  differ  froin  a  stntc  court  in  de- 
termining what  the  common  law  of  the 
state  thus  derived,  and  applicable  to  tlie 
given  case,  may  Ik.  Swift  v.  Tyson,  16 
Pet.  1,  S,  10  L.  ed.  895,  867. 

It  is  to  be  remembered,  however,  that 
this  diversity  of  opinion  will  not  lie  in- 
dulged in  by  the  courts  of  the  United  States 
where,  as  we  have  just  gsid,  in  the  ordi. 
nary  administration  of  the  law  by  the  state 
courts,  and  by  the  uttted  course  of  their 
decisions,  certain  rules  are  established 
which  have  become  rules  of  property  and 
conduct  in  the  state,  and  have  all  the  effect 
of  law,  which  it  would  be  wrong  to  disturb. 
Burg«ss  v.  Seligman,  107  U.  S.  20,  .17,  27 
L.  ed.  359,  3Se,  2  Sup.  Ct.  Rep.  10;  Bucher 
V.  Cheshire  R.  Co.  12S  U.  S.  555,  31  L. 
ed.  795,  8  Sup-  Ct.  Rep.  S74;  Etheridge  v. 
Sperry,  ]39  U.  S.  267,  273.  35  L.  ed.  173, 
175,   11   Sup.  Ct.  Bep.  563. 

This  contention  ma  lies  it  necessary  to 
refer  to  the  somewhat  peculiar  history  of 
the  litigation  between  the  parties  to  this 
suit,  as  disclosed  in  the  record.  Prom  the 
fa«tB  stated  in  the  fifth  plea  filed  by  the 
defendant,  and  afterwards  stricken  out  by 
the  court  upon  motion  of  the  plaintiff,  it 
appears  that  the  defendant  in  error. 
Fannie  Friedman,  and  her  father,  Samuel 
Friedman,  on  July  20th,  1B03,  brought 
two  separate  actions  against  the  present 
plaintiff  in  error,  in  the  supreme  cotlrt 
of  New  Jersey,  to  recover  dsmnges  for 
the  same  injury  and  upon  the  same 
state  of  facts  for  which  the  present 
action  was  brought  in  the  court  below.  The 
two  actions  came  on  for  trial,  and.  bv  stip- 
ulation and  consent,  were  tried  as  one 
before  a  justice  of  the  supreme  court  and 
a  jury.  A  verdict  was  rendered  in  favor  of 
Fannie  Friedman  for  $7,000.  and  for  Samuel 
Friedman,  who  sued  per  guod  Jierintium 
amitU.  for  $800.  On  the  judgment  in  the 
case  of  Samuel  Friedman,  a  writ  of  error 
was  sued  out  by  the  defendant  company, 
from  the  court  of  errors  and  appeals  of  the 
state  of  New  Jersey,  and  in  Fannie  Fried- 
man's case  a  judgement  nisi  being  entered, 
a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  was  granted,  returnable 
before  the  New  Jersey  supreme  court.  The 
Samuel  Friedman  Case  was  duly  argued 
before  the  said  court  of  errors  and  appeals, 
and  the  judgment  appealed  from  was  Anally 
ri'versed.  The  ground  of  this  reversal,  as 
stated  in  the  opinion  of  the  court,  was  that 
the  defendant  company  owed  no  duty  to 
the  children  of  tender  years  to  whom,  to 
its  knowledge,  these  piles  of  beams  miifht 
be  attractive  for  playing  upon  or  resting 
upon,  to  keep  them  in  a  reasonably  safe 
eondition,  other  than  it  owed  to  those  who 
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were  lui  jurit.  It  was  held  that  Fannie 
Friedman  was  a  trespasBcr  upon  these  ma- 
terials of  the  defendant,  and  that  for  the 
injury  suffered  by  her,  as  sucb,  no  cause 
of  action  or  recoverv  could  accrae  to  her 
father. 

After  this  judgment  of  the  court  of  ap 
peals  in  the  case  of  Samuel  Friedman,  as 
was  inevitable,  the  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  in  the 
case  of  the  infant  plaintiff  against  the  same 
defendant  was  made  absolute  by  the  trial 
court,  and  the  suit  was  thereafter  discon- 
tinued by  plaintiff,  and  a  new  action  was 
brought  in  the  court  below,  the  judgment 
and  record  in  which,  by  writ  of  error,  are 
now  before  this  court  (or  review.  The  ob- 
jection made  by  plaintiff  in  error,  that  the 
suit  in  the  state  court  barred  the  right  of 
action  in  the  second  suit  in  the  United 
States  court,  does  not  seem  to  have  been 
seriously  pressed,  and  requires  but  a  word 
in  passing.  Manhattan  L.  Ins.  Co.  v- 
Broughton.  109  y.  S,  12],  27  L.  ed.  978. 
3  Sup.  Ct.  Rep.  99.  was  a  case  where  a 
nonsuit  in  the  state  court  had  been  granted 
on  defendant's  motion,  and  a  new  action 
was  subsequently  instituted  in  the  circuit 
court  of  the  United  States,  where  it  was 
contended  that  the  former  judgment  waa 
a  bar,  and  a  request  made  to  direct  a 
verdict  for  defendant.  The  court  denied 
the  request  and  overruled  the  objection. 
Upon  error  to  the  Supreme  Court,  theae 
rulings  were  held  to  be  correct,  and  that 
"a  trial  upon  which  nothing  was  deter- 
mined cannot  support  a  plea  of  ret  ju- 
dicata or  have  any  weight  as  evidence  tt 
another  trial."  And  in  Gardner  v.  Michi- 
gan C.  R.  Co.  160  U.  8.  349,  37  L.  ed.  1107, 
14  Sup.  Ct.  Rep.  140,  the  plaintiff  sued  de- 
fendant in  the  state  court  of  Michigan,  and 
a  verdict  and  judgment  were  in  plaintifTs 
favor.  This  judgment  waa  reversed  by  the 
supreme  court  of  the  state,  and  a  new  trial 
ordered.  When  the  case  was  remanded, 
plaintiff  voluntarily  withdrew  his  action, 
and  then  commenced  suit  in  the  circuit 
court  of  the  United  States  on  the  same 
cause  of  action.  The  defendant  contended 
that  the  plaintiff  was  precluded  from  bring- 
ing this  action  by  the  judgment  in  the 
state  court  rendered  tor  the  same  cause 
of  action  and  on  the  same  state  of  facta. 
This  contention  was  overruled  by  the  cir- 
cuit court  of  the  United  States,  and  the 
Supreme  Court  of  the  United  States,  in  the 
case  cited,  held  that  this  ruling  of  the  cir- 
cuit court  was  correct. 

We  recur,  therefore,  to  the  contention 
that  the  decision  of  the  conirt  of  errors 
and  appeals  of  New  Jersey  in  Friedman  v. 
Snare  t  T.  Co.  is  binding  on  this  court,  and 
settles  the  law  for  this  case.     We  have  al- 
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rakd.T  itated  kt  snfflcient  length  the  prin- 
tiples  thmt  should  guide  this  court  in  de- 
tenniDiDg  bow  far  it  should  coiuider  itself 
bonnd  bj  this  decision  of  the  court  of  er- 
rors snd  appeals  of  Nen'  Jeree;.  The  qnes- 
tioD  whether  the  defendant  oned  any  dut;, 
»  respected  the  children  of  tender  yeara 
M  Bsid  street  and  near  said  piles  of  beams, 
vhich,  to  the  knowledge  of  the  defendant, 
tid  proved  attractiTe  to  such  children  to 
iMt  or  play  upon,  other  than  and  different 
fram  that  vhich  it  owed  to  persons 
uing  the  street  and  who  were  tut  j-ari», 
WIS  clearly  a  queation  of  the  common  or 
gnvritten  law  of  the  state  of  New  Jersey. 
It  was  not  a  question  of  statute  law,  or  of 
title  to  land,  or  of  merely  local  law  or  cus- 
tom, but  belonged  to  that  domain  of  juris- 
prndenee  to  which  we  have  above  alluded, 
'hieh  prevails  generally  in  all  states  and 
•Toantries  where  the  common  law  is  recog- 
siod,  and  is  so  often  referred  to  in  the 
dMisiona  of  the  Supreme  Court.  It  is  well 
Mtled  that  the  general  question  of  lia- 
liility  for  negligence,  when  not  modified  or 
ivgnlated  by  statute  law.  belongs  to  this 
domain.  In  Gardner  v.  Michigan  C.  R.  Co. 
■npra.  Chief  Justice  Fuller,  in  speaking 
tor  the  Supreme  Court,  says;  "But  in 
tlie  present  case,  only  the  responsibility  of 
s  railroad  company  to  its  employees  was 
inralTed,  and  it  is  settled  that  that  ques- 
lioD  is  a  matter  of  general  law,  and  that, 
in  the  absence  of  statutory  regulations  by 
the  state  in  which  this  cause  of  action 
irisea,  this  court  is  not  required  to  follow 
tb«  decisions  of  the  state  courts.  New 
Vorit  C.  R.  Co.  T.  Lockwood,  17  Wall.  367, 
il  L.  ed.  627 ;  Hough  v.  Texas  ft  P.  R.  Co. 
100  U.  S.  213,  26  L.  ed.  612;  Myrlck  v. 
Xifhigan  C.  R.  Co.  J07  U.  S.  102,  27  L.  ed. 
3i5.  1  Sap.  Ct.  Rep.  426;  Lake  Shore  t 
M.  5.  R.  Co.  *.  Prentice,  147  U.  8.  101,  37 
I-  ed.  97,  13  Sup.  Ct.  Rep.  261 ;  Baltimore 
k  0.  H.  Co.  ▼.  Baugh,  149  U.  S.  368,  37  L. 
*d.  772,  13  Sup.  Ct  Rep.  914." 

In  sEcprtaining  what  this  unwritten  or 
tomiDon  law  prevailing  in  New  Jersey,  as 
xll  as  widely  elsewhere,  requires  in  the 
prvmises,  the  Court  below  had  the  right  to 
uercise  its  independent  judgment.  In  do- 
!ig  BO,  it  might  explore  the  sources  and 
Mvtinize  the  evidence  ol  that  law,  precise 
Ij  18  the  state  court  has  done.  However 
reluctant  it  may  be  to  differ  with,  it  was 
not  bound  by,  the  decision  of  the  state  court 
in  lucb  a  Cftse,  although  judicial  cinnity 
^iM  require  it  to  bow  to  a  line  of  deci- 
ijom  BO  uniform  and  well  settled,  and  ex- 
tending throuKh  so  long  a  time,  as  to  es' 
ttblith  a  rule  of  conduct  which  "it  would 
be  vTOQg  to  disturb."  The  only  question, 
ttm,  is,  Waa  the  judgment  of  the  court  of 
emin  and  appeals  of  New  Jersey,  in  the 
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case  referred  to,  declaratory  of  a  rule  of 
law  so  established  as  to  be  peculiar  to  that 
state!  In  aceordanoe  with  the  principles 
above  stated,  its  decision  that  the  title  of 
the  abutting  owners  on  a  street  in  New 
Jersey  extends  to  the  middle  thereof,  sub- 
ject to  the  public  easement,  and  that,  by 
the  law  of  that  state,  such  abutting  own- 
ers have  the  right  to  the  temporary  and 
reasonable  use  of  the  street  for  storing  ma- 
terials to  be  used  in  building  and  repair 
of  structures  on  such  abutting  land,  as  a 
matter  of  local  law,  should  he  and  was  re- 
spected as  conclusive  by  the  circuit  court, 
especially  as  its  decision  in  this  respect  was 
supported  by  the  authority  of  a  uniform 
line  of  state  decisions. 

With  reference,  however,  to  the  general 
question  of  negligence,  and  the  duty  owed 
under  the  circumstances  by  defendant  to 
plaintiff,  the  only  New  Jersey  cases  re- 
ferred to  by  the  learned  justice  who  de- 
livered the  opinion  of  the  court  of  errors 
and  appeals  are  the  cases  of  Turess  v.  New 
York,  S.  k  W.  R.  Co.  61  N.  J.  L.  314,  40 
Atl.  814,  decided  by  the  supreme  court,  and 
Delaware,  L.  A  W.  R,  Co,  v.  Reich,  61  N. 
J.  L.  036,  41  L.BJL  S3l,  08  Am.  St.  BCp. 
727,  40  Atl.  682,  decided  by  the  court  of 
errors  and  appeals. 

The  case  drst  cited  was  in  the  supreme 
court,  not  the  court  of  last  resort.  It  was 
a  turntable  case,  and  squarely  took  issue 
with  the  doctrine  of  Sioux  City  i  F.  R. 
Co.  V.  Stout  and  the  Turntable  Cases,  so 
called,  that  have  followed  It  The  ease  was 
decided  in  1698,  and  it  was  said  by  Chief 
Justice  Magie,  who  rendered  the  opinion, 
that  the  question  was  for  tb^  first  time 
presented  for  consideration  to  the  courts  of 
New  Jersey. 

The  second  case  was  in  the  court  of  er- 
rors and  appeals,  and  was  also  a  turntable 
case.  Hr.  Juatice  Oummere,  in  delivering 
the  opinion  of  the  court,  in  speaking  of 
the  doctrine  of  the  Turntable  Cases,  said 
that  "although  this  doctrine  has  received 
the  support  of  many  courts  of  high  distinc- 
tion, it  has  been  absolutely  repudiated  by 
other  courts  whose  decisions  rank  equally 
high." 

He  also  says  that  "this  court,"  ths  oourt 
of  errors  and  appeals,  "has,  up  to  the  pres- 
ent time,  never  been  called  upon  to  decide 
the  question,  and  we  are  free  to  adopt 
either  the  view  taken  by  the  United  States 
Supreme  Court  in  Sioux  City  ft.  P.  R.  Co. 
V.  Stout,  17  Wall.  667,  21  L.  ed.  746,  and 
the  cases  which  have  followed  it  or  that 
taken  by"  other  courts.  It  was  accordingly 
held  by  the  court  that  the  owner  of  the 
turntable  and  of  the  land  on  which  it  was 
built  owed  no  du^  to  a  child  of  tender 
years  who  was  hurt  by  playing  tiierson,  on. 
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just,  li«i?aii80  tlic  tiotary  st  the  place  of  pay- 
ment miiBt  give  the  notice,  and  it  is  often 
imposBible,  in  tlie  time  allowpd  to  bim  by 
the  law,  for  him  to  find  out  wliere  each 
indorsement  was  made  and  w)iat  the  law 
of  the  place  of  each  indorsement  is  upon 
the  subject  of  notice  of  dishonor.  On  the 
other,  hand,  commercial  paper  shows  on  its 
fftce  where  it  is  payable.  Each  indoraer, 
when  it  is  presented  to  him  for  his  indorse- 
ment, has  time  and  opportunity  before  he 
signs  it  to  learn  where  it  is  payable,  to 
ascertain  if  he  desires  the  law  of  that  place, 
and  to  decide  for  liimsclf,  with  full  knowl- 
edge and  upon  due  consideration,  whether 
or  not  he  will  agree  to  pay  the  amount 
specified  therein  if  the  maker  fails  to  do  so, 
and  the  paper  is  presented,  the  payment  is 
demanded,  the  protest  is  made,  and  the 
notice  of  dishonor  is  given,  according  to 
that  law.  In  the  decisions  upon  this  ques- 
tion there  is  a  direct  and  irreconcilable 
conflict.  The  eatabliahed  rule  in  England, 
the  rule  in  Illinoia,  and  the  stronger  and 
better  reasons,  are  that,  where  an  indorse- 
ment is  made  in  one  jurisdiction,  and  the 
commercial  paper  is  payable  in  another, 
the  manner  of  giving  notice  of  dishonor  and 
the  sufficiency  thereof  are  governed  by  the 
law  of  the  place  where  the  paper  is  pay- 
able. Kothschlld  V.  Currie,  1  Q.  B.  43,  4», 
60,  4  Perry  &  D.  73T,  10  L.  J.  Q.  B.  N.  8. 
77;  Houquette  v.  Overmann  L.  R.  10  Q.  B, 
525,  44  L.  J.  Q.  B.  N.  8.  221,  33  L.  T. 
N.  S.  420,  4  Eng.  Rut.  Cas.  2S7;  Hiraehfleld 
V.  Smith,  L.  R.  1  C.  P.  340,  350.  352,  1 
Harr.  A  R.  284,  36  L.  J.  0.  P.  N.  S.  177, 
12  Jur.  N.  S.  623,  14  Week.  Rep.  465: 
Wiseman  v.  Chiappella,  23  How.  368,  380. 
16  L.  ed,  466,  470;  Pierce  v.  Indseth,  108 
U.  S.  646,  650,  27  L.  ed.  264,  268,  1  Sup. 
Ct  Rep.  418;  Wooley  v.  Lyon,  117  111.  248, 
260,  57  Am.  Rep.  867,  6  N.  E.  885,  886; 
Union  Nat  Bank  t.  Chapman,  laS  N.  Y. 
638,  543,  67  L.R.A.  613,  88  Am.  St.  Rep. 
614,  62  N.  E.  672.  This  rule  commends 
itself  to  the  judgments  of  the  writers  of 
the  telt-books;  they  approve  it  and  urge  its 
maintenance  in  preference  to  its  opposite. 
Wood's  Byles.  Bills  &  Notes,  Sth  ed.  404, 
406 -,  2  Parsons.  Bills  A  Not«s.  2d  ed.  344, 
345;  1  Dan.  Neg.  Inst.  5th  ed.  S  001.  There 
are,  however,  many  authorities  to  the  con- 
trary. Aymar  v.  Sheldon,  12  Wend.  439. 
444.  27  Am.  Dec.  137;  Huse  v.  Hamblin,  29 
Iowa,  601,  504,  4  Am,  Rep.  244;  Allen  v. 
Jferchants'  Bank,  22  Wend.  215,  34  Am. 
Dec.  289;  Carroll  v.  Upton.  2  Sandf,  171; 
Snow  V.  Perkins.  2  Mich.  23B,  241. 

But  the  question  is  one  of  commercial 
law  upon  which  the  decisions  of  the  state 
courts,  though  persuasive,  are  not  control- 
ling, in  the  national  courts.  It  is  a  duty 
of  the  Federal  courts  which  tbey  may  not 
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renounce,  to  form  independent  opinions  and 
to  render  independent  judgments  upon  ques- 
tions of  commercial  law,  of  generkl  law, 
and  of  right  under  the  Constitution  and 
laws  of  the  nation.  Every  citizen  of  the 
United  States  who  has  the  right  to  prose- 
cute his  suit  in  a  Federal  court  has  also 
the  right  to  the  independent  opinion  and 
decision  of  that  court  upon  erery  determin- 
ing question  of  commercial  or  general  law 
which  he  presents  for  its  consideration. 
Independent  School  Dist.  t.  Rew,  65  Ii.R.A. 
364,  49  C.  C.  A.  lOS,  208,  111  Fed.  1,  11; 
New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 

367,  36S,  21  L.  ed.  627,  336;  Swift  v.  Tyson, 
16  Pet.  1,  10,  10  L.  ed.  865,  668;  Burgess  v. 
Seligman,  107  U.  S.  20,  33,  27  L.  ed.  369, 
366.  2  Sup.  Ct.  Rep.  10. 

Upon  the  question  in  hand  the  decisions 
of  the  state  courts  are  in  conflict.  The 
decisions  of  the  Supreme  Court  tend  t^nrard 
the  adoption  of  the  more  reasonable  and 
practicable  rule.  In  Musson  v.  lAke,  4 
How.  282,  278,  11  L.  ed.  987.  973,  cited 
by  counsel  for  the  plaintiff  in  error,  tli« 
ofily  question  presented  for  decision  was 
whether  or  not  the  certiflcate  of  a  notary 
of  New  Orleans  that  he  had  there  protested 
a  note  payable  in  that  city,  but  indorsed 
in  MUsisaippi.  was  evidence  in  a  Missis- 
sippi court  of  the  presentment  of  the  note 
when  the  certificate  failed  to  meation  the 
presentment,  and  the  court  held  that  it  was 
not  such  evidence.*  It  is  true  that  there 
is  a  statement  in  the  opinion  in  that  case 
that  the  cootract  of  indorsement  was  made 
and  was  to  be  performed  in  Misaissippi,  and 
that  the  construction  of  the  contract  and 
the  diligence  necessary  to  be  used  hy  the 
plaintiffs  to  entitle  them  to  a  recovery  must 
be  governed  by  the  law  of  that  state.  But 
this  remark  was  unnecessary  to  the  decision 
of  the  ease,  and,  if  it  referred  to  the  manner 
of  efiarging  the  indorser  by  protest  and 
notice  of  dishonor,  it  has  been  overruled 
by  the  subsequent  decisions  of  that  court. 
Thus,   in  Wiseman  v.  Chiappella.  23  How.   , 

368,  380,  16  L.  ed.  468.  470.  in  an  action 
hy  the  holder  of  an  acceptance  drawn  by 
Durden  &  Company  in  Mississippi,  pay- 
able in  New  Orleans  and  indorsed  by  th« 
payees,  against  the  notary,  for  n^ligence 
in  presenting  the  paper  and  demanding 
its    payment,    the    Supreme    Court    said : 

"There  has  always  been  a  requirement  in 
both  countries,  and  everywhere  acknowl- 
edged in  the  United  States,  which  protects 
the  defendant  in  this. suit  from  any  reapon- 
sibility  to  the  plaintiff.  The  requirement 
is  this:  That  the  protest  was  made  in  this 
case  in  conformity  with  the  practice  and 
law  of  Louisiana,  where  the  bill  was  pay- 
able." 

And  the  court  cited  in  siqipart  at  this 
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propoiition,  Rotliachild  v.  Cnine,  1  Ad.  & 
El.  43  (which  is  the  same  ckbc  cited  above 
■s  Rothschild  V.  Currie,  1  Q.  B.  43,  4  PerTy 
t  D.  737,  10  L.  J.  Q.  B.  N.  S.  77,  wherein 
tbf  court  of  Queen's  bench  held  that  the 
numner  of  giving  and  the  sufficiency  of  the 
notice  of  dishonor  of  a  bill  of  excliange  in- 
doraed  in  England,  payable  in  France,  was 
gOTemed  by  the  law  of  France)  ;  Chew  v. 
Read,  II  Smedea  AM.  182. 

In  Pierce  v.  Indseth,  106  U.  S.  646,  690. 
27  L.  ed.  264,  266,  1  Sup.  Ct.  Rep.  418, 
•n  acceptance  drawn  in  MinDesota  on  a 
bank  in  Norway,  payable  in  Norway,  was 
presented  and  protested  according  to  the 
liv  of  Norway,  and  the  Supreme  Court  de- 
cided that  the  law  of  the  place  where  the 
hill  was  payable,  and  not  the  law  of  the 
place  where  it  was  drawn,  governed  the 
tinM  atid  manner  of  the  presentation  of  the 
bill  and  of  its  protest,  and  Added :  "It 
tometimes  happens  that  the  several  parties 
to  a  bill,  as  drawers  or  indorsers,  reside  in. 
different  countries,  and  much  embarrass- 
ment might  arise  in  such  cases  if  the  pi-o- 
lest  was  required  to  conform  to  the  laws  of 
neb  of  the  countries.  One  protest  is  suffl- 
finit  and 'that  must  be  in  accordance  with 
the  laws   of   the    place   where    the    bill    is 

For  the  same  reasons  one  manner  of  giv- 
inf:  notice  of  dishonor,  and  that  in  accord- 
iQoc  with  the  laws  of  the  place  where  the 
liill  is  payable,  is  suflicient,  and  notices 
in  tlic  diHerent  methods  prescribed  by  all 
Ibe  laws  of  all  the  countries  and  states  in 
vhich  drawers  or  indorsers  may  happen  to 
*igii  bills  or  notes  are  not  required  to 
char^  them  with  their  intended  liability. 
Tbe  conclusion .  is  that,  where  •  a  bill  ia 
drawn  or  a  not«  is  indorsed  in  one  juris- 
diction,  and  is  payable  in  'another,  the 
lavs  of  the  place  where  it  is  payable  govern 
fff  manner  of  giving  and  the  sufficiency  of 
t'w  notice  of  dishonor,  tbe  time  and  manner 
if  the  presentation  and  demand,  and  the 
manner  of  the  protest  thereof. 

The  argument  for  the  opposite  rule  .is 
liised  on  the  conceded  fact  that  the  indorse- 
iBent  ie  an  independent  contract  that,  on 
Kindition  that  the  paper  is  presented,  de- 
manded, and  protested,  and  notice  of  dis- 
honor is  given,  the  drawer  or  indorser  will 
pay  the  note  if  the  drawee  or  the  maker 
fails  so  to  do.  The  next  step  in  the  argu- 
ment is  the  assertion  which  is  sustained  by 
many  and  respectable  authorities,  that  the 
indorser  does  not  agree  to  pay  the  note 
*he}e  it  is  payable,  but  at  tbe  place  where 
he  signs  or  delivers  it.  Dan.  Neg.  Inst. 
^th  ed.  g  899.  From  this  statement,  with- 
out more,  ttie  argument  jumps  to  the  con- 
clusion tliat  the  manner  of  giving  and  the 
nilEciency'  of  the  notice  of  dishonor  is  I 
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governed  by  the  law  of  the  place  of  the 
making  or  of  the  delivery  of  the  indorse- 
ment. It  is  not  easy,  however,  to  find  in 
the  contract  of  indoreement  an  agreem^t 
not  to  pay  at  the  place  where  the  note  is 
payable,  or  at  any  other  place  except  at 
the  place  where  the  indorsement  happens 
to  be  signed  and  delivered.  Take  the  case 
in  hand.  This  note  was  payable  on  its 
face  at  the  bank  in  Canada,  and  tbe  in- 
dorser muat  have  known  it  when  he  signed 
it-.  He  resided  in  Wyoming,  he  made  his 
indorsement  in  Chicago,  he  did  not  write 
into  his  contract  of  indorsement  any  limi- 
tation to  tbe  effect  that  he  would  pay  the 
note  where  be  signed  it,  but  would  not 
pay  it  where  it  was  payable,  and  no  sound 
reason  occurs  to  us  why  his  contract  was 
not  to  pay  the  note  in  Canada,  where  it 
was  payable  by  its  plain  terms,  if  tbe 
maker  failed  to  do  so  and  he  was  properly 
charged  as  ii^Jorser.  The  purpose  of  an  in- 
dorsement is  tbe  promise  to  do  what  the 
maker  undertakes  to  do  if  tbe  latter  fails, 
and  that  is  to  pay  the  note  where  it  ia 
payable.  After  the  maker  failed  to  pay 
this  note,  and  the  protest  had  been  made 
and  the  notice  bad  been  given,  it  was  not 
necessary  to  tbe  maintenance  of  an  action 
against  the  indorser,  to  present  this  note 
or  to  demand  payment  of  it  in  tbe  state 
of  Illinois.  An  action  against  him  could 
have  been  maintained  immediately  wherever 
process  could  have  been  served  upon  him, 
in  Canada,  in  Illinois,  or  in  Wyoming. 
For  these  reasons  the  position  that  the 
indorser  agrees  to  pay  the  note  where  he 
happens  to  sign  or  deliver  it,  and  not  where 
it  is  payable,  when  the  note  is  a  contract  of 
the  maker  to  pay  it' at  the  spccifled  placei 
does  not  commend  itself  to  our  judgments 
If,  however,  that  were  the  import  of  the 
indorsement,  it  would  not  follow  that  the 
manner  of  giving  and  the  sufficiency  of 
the  notice  of  dishonor  are  governed  by  the 
law  of  the  .place  of  indorsement,  and  not 
by  the  law  of  the  place  where  the  note  is 
payable.  The  authorities  which  relate  to 
the  laws  applicable  to  the  validity  and  ex- 
tent of  indorsements,  the  necessity  of  pre- 
sentment, demand,  protest,  and  notice  of 
dishonor,  and  the  manner  of  making  the 
presentment,  demand,  and  protest,  and  of 
giving  the  notice,  are  too  numerous  for  re- 
view; but  from  the  stronger  and  better  rea- 
sons, and  from  these  decisions,  these  rules 
may  be  safely  deduced. 

The  laws  of  the  place  where  the  indorse- 
ment is  signed  or  is  delivered  so  that  it 
becomes  a  contract  gnrern  the  validity  and 
extent  of  the  contract,  and  therefore  the 
necessity  of  some  presentment,  protest,  and 
notice  of  dishonor.  Aymar  v.  Sheldon,  12 
Wend.  439,  87  Am.  Dec.  137.    It  is  a  curious 
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juflt,  becaiitto  llie  iiotar}'  at  the  {>1ai?e  of  pay- 
ment must  give  the  notice,  and  it  is  often 
impoBBible,  in  tlie  time  allowed  to  bim  by 
the  law,  for  him  to  And  out  where  each 
indorRement  was  made  and  what  the  law 
of  the  place  of  each  indorsement  is  upon 
the  subject  of  notice  of  dinbonor.  On  the 
other,  hand,  commercial  paper  shows  on  its 
face  where  it  is  payable.  Each  indorser, 
when  it  is  presented  to  him  for  his  indorse- 
ment, has  time  and  opportunity  before  be 
signs  it  to  learn  where  it  ie  payable,  to 
ascertain  if  be  desires  the  law  ot  that  place, 
and  to  decide  tor  himself,  with  full  linowl- 
edge  and  upon  due  consideration,  whether 
or  not  he  will  agree  to  pay  the  amount 
specified  therein  if  tlie  maker  fails  to  do  so, 
and  the  paper  is  presented,  the  payment  is 
demanded,  tb?  protest  is  made,  and  the 
notice  ot  dishonor  is  given,  according  to 
that  law.  In  the  decisions  upon  this  ques- 
tion there  is  a  direct  and  irreconcilable 
conflict.  The  established  rule  in  England, 
the  rule  in  Illinois,  and  the  stronger  and 
better  reasons,  are  that,  where  an  indorse- 
ment is  made  in  one  jurisdiction,  and  the 
commercial  paper  is  payable  in  another, 
the  manner  of  giving  notice  of  dishonor  and 
the  sufficiency  thereof  are  governed  by  the 
law  of  the  place  where  the  paper  is  pay- 
able. Bothscbild  V.  Currie,  1  Q.  B.  43,  49, 
50,  4  Perry  Ic  D,  737,  10  L.  J.  Q.  B.  N.  S. 
77;  Rouquette  v.  Overmann  L.  B.  10  Q.  B. 
525,  44  L,  J.  Q.  B.  N.  S.  221,  33  L.  T. 
>'.  8.  420,  4  Eng.  Rul.  Cae.  2S7;  Hirschfleld 
V,  Smith,  L.  K.  1  C.  P.  340.  350,  352,  1 
Harr.  t  R.  284,  3B  L.  J.  C.  P.  N.  8.  177, 
12  Jur.  N.  S.  B23,  14  Week.  Rep.  455: 
Wiseman  v.  Chiapp«Ila,  23  How.  308,  380, 
16  L.  ed.  4ea,  470;  Fierce  v.  Indseth,  100 
U.  B.  546,  650,  27  L.  ed.  264,  266,  1  Sup. 
Ct.  Rep.  418;  Wooley  v.  Lyon,  117  111.  248, 
250,  67  Am.  Bep.  807,  0  N.  E.  S86,  886; 
Union  Nat  Bank  ».  Chapman,  169  N.  Y. 
638,  643,  57  L.B.A.  S13.  88  Am.  St.  Rep. 
614,  62  N.  E.  672.  This  rule  commends 
itself  to  the  judgments  of  the  writers  of 
the  text-books;  they  approve  it  and  urge  its 
maintenance  in  preference  to  its  opposite. 
Wood's  Byles,  Bills  &  Notes,  Sth  ed.  404, 
406;  2  Parsons,  Bills  &.  Notes,  2d  ed.  344, 
345;  1  Dan.  Neg.  Inst.  Sth  ed.  g  901.  There 
are,  however,  many  authorities  to  the  con- 
trary. Aymar  v.  Sheldon,  12  Wend.  439, 
444,  27  Am.  Dec.  137:  Huse  v.  Kamblin,  29 
Iowa,  501,  504,  4  Am.  Rep.  244;  Allen  v. 
Merchants'  Bank,  22  Wend.  215,  34  Am. 
Dec.  288;  Carroll  v.  Upton,  2  Sandf.  171; 
Snow  V,  Perkins.  2  Mich.  238,  241. 

But  the  question  is  one  ot  commercial 
law  upon  which  the  decisions  ol  the  state 
courts,  though  persuasive,  are  not  control- 
ling, in  the  national  courts.  It  is  a  duty 
of  the  Federal  courts  which  they  may  not 
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form  independent  opinions  and 
to  render  independent  judgments  upon  ques- 
tions of  commercial  law,  of  general  law, 
and  of  right  under  the  Constitution  and 
laws  ot  the  nation.  Every  citizen  of  the 
United  States  who  has  the  right  to  prose- 
cute his  suit  in  a  Federal  court  has  also 
the  right  to  the  independent  opinion  and 
decision  of  that  court  upon  every  determin- 
ing question  of  commercial  or  general  law 
which  he  presents  for  its  consideration. 
Independent  School  Dist.  v.  lUw,  55  L.R.A. 
364,  49  0.  0.  A.  198,  206,  111  Fed.  1,  11; 
New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  308,  21  L.  ed.  627,  636;  Swift  v.  Tyson, 
16  Pet.  1,  10,  10  L.  ed.  865,  868;  Burgess  v. 
Seligman,  107  U.  8.  20,  33,  27  L.  ed.  369, 
366,  2  Sup.  Ct.  Rep.  10. 

Upon  the  question  in  hand  the  decision* 
of  the  state  courts  are  in  conflict.  The 
decisions  of  the  Supreme  Court  tend  toward 
the  adoption  ot  the  more  reasonable  and 
practicable  rule.  In  Musson  v.  lAke,  4 
How.  262,  278,  11  L.  ed.  987,  973,  eited 
by  counsel  for  the  plaintiff  in  error,  tie 
only  question  presented  for  decision  was 
whether  or  not  the  certificate  of  a  notary 
of  New  Orleans  that  he  had  there  protested 
a  note  payable  in  that  city,  hut  indorsed 
in  Mississippi,  was  evidence  in  a  Missis- 
sippi court  of  the  presentment  of  the  note 
when  the  certificate  failed  to  mention  the 
presentment,  and  the  court  held  that  it  was 
not  such  evidence.'  It  is  true  that  there 
is  a  statement  in  the  opinion  in  that  case 
that  the  contract  of  indorsement  was  made 
and  was  to  be  performed  in  MisBissippi,  and 
that  the  construction  of  the  contract  and 
the  diligence  necessary  to  be  used  by  the 
plaintiffs  to  entitle  them  to  a  recovery  must 
he  governed  by  the  law  of  that  state.  But 
this  remark  was  unnecessary  to  the  decision 
of  the  case,  and,  if  it  referred  to  the  manner 
of  charging  the  indorser  by  protest  and 
notice  ot  dishonor,  it  has  been  overruled 
by  the  subsequent  decisions  of  that  court. 
Thus,  in  Wiseman  v.  Chiappella,  23  How.  . 
368,  380,  10  L.  ed.  466,  470,  in  an  action 
by  the  holder  of  an  acceptance  drawn  by 
Durden  &,  Company  in  Mississippi,  pay- 
able in  New  Orleans  and  indorsed  by  the 
payees,  against  the  notary,  for  n^ligence 
in  presenting  the  paper  and  demanding 
its    payment,    the    Supreme    Court    said : 

"There  has  always  been  a  requirement  in 
both  countries,  and  everywhere  aoknowl- 
edged  in  the  United  States,  which  protects 
the  defendant  in  this. suit  from  any  respon- 
sibility to  the  plaintiff.  The  requirement 
is  this;  That  the  protest  was  made  in  this 
case  in  conformity  with  the  practice  and 
law  of  Louisiana,  where  the  hill  was  pay- 
able." 

And  the   court  cited   in  import  of  this 
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propoflition,  Rothscbild  v.  Caine,  1  Ad.  & 
El.  43  (wbish  ie  the  Mime  cftse  cited  above 
u  Rothschild  T,  Currie.  1  Q.  B.  43,  4  Perty 
4  D.  737,  10  L.  J.  Q.  B.  N.  S.  77,  wherein 
the  nmrt  of  Queen's  bench  held  thftt  the 
msDiKr  of  giving  and  the  sufficiency  of  the 
notice  of  diahoiuir  of  a  bill  of  exchange  in- 
dorsed in  England,  pajsble  in  France,  was 
governed  by  the  law  of  Franca)  ;  Chew  v. 
Rod,  11  Smedea  &  H.  1S£. 

Id  Pierce  v.  Indaeth,  106  U.  S.  £46,  £60, 
!7  L.  ed.  £54,  266,  1  Sup.  Ct.  Rep.  418, 
■D  acceptance  drawn  in  Minnesota  on  a 
bank  in  Norway,  payable  in  Norway,  was 
presented  and  protested  according  to  the 
law  of  Norway,  and  the  Supreme  Court  de- 
cided that  the  law  of  the  pla«e  where  the 
bill  was  payable,  and  not  the  law  of  the 
place  where  it  was  drawn,  governed  the 
time  and.  manner  of  the  presentation  of  the 
bill  and  of  its  protest,  and  »dded:  "It 
sometimes  happens  that  the  Mveral  parties 
to  ■  bill,  as  drawers  or  indorsers,  reside  in 
tiifferent  countries,  and  much  ombarrasa- 
nent  might  arise  in  such  cases  if  tlic  pro- 
test was  required  to  conform  to  the  laws  of 
nch  of  the  countries.  One  protest  is  suIB- 
el?nt,  and 'that  must  be  in  accordance  with 
the  laws  of  the  place  where  the  bill  is 
parable." 

For  the  same  reasons  one  manner  of  giv- 
ing notice  of  dishonor,  and  that  in  accord- 
ance with  the  laws  of  the  place  where  the 
liill  is  payable,  is  sufficient,  and  notices 
In  the  different  methods  prescribed  by  all 
the  laws  of  all  the  countries  and  states  in 
vbifh  drawers  or  indoraers  may  happen  to 
«i|ni  bills  or  notes  are  not  required  to 
(barge  them  with  their  intended  lialiility. 
Tbe  conclusion,  is  that,  where. a  bill  is 
inwn  or  a  note  is  indorsed  in  one  juris- 
dirtion.  and  is  payable  in  'another,  the 
lawB  of  the  place  where  it  is  payable  govern 
the  manner  of  giving  and  the  sufficiency  of 
tlie  notice  of  dishonor,  the  time  and  manner 
if  the  presentation  and  demand,  and  the 
manner  of  the  protest  thereof. 

The  argument  for  the  opposite  rule  .Is 
based  on  the  conceded  fact  that  the  indorae- 
n>tnt  is  an  independent  contract  that,  on 
nndition  that  the  paper  is  presented,  de- 
nianded,  and  protested,  and  notice  of  dis- 
bonor  in  given,  the  drawer  or  indoraer  will 
1M.V  tbe  note  if  the  drawee  or  the  maker 
flits  BO  to  do.  The  next  step  in  the  argu- 
ment is  the  assertion  which  is  sustained  by 
many  and  respectable  authorities,  that  the 
indorser  does  not  agree  to  pay  the  note 
»bew  it  is  payable,  but  at  the  place  where 
)*  signs  or  delivers  it.  Dan.  Ne^.  Inst. 
Hh  ed.  §  699.  From  this  statement,  with- 
out more,  the  argument  Jumps  to  the  con- 
clusion tliat  the  manner  of  giving  and  the 
•ufficiency'  of  the  notice  of  dishonor  is 
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governed  by  tbe  law  of  the  place  of  the 
making  or  of  the  delivery  of  the  indorse- 
ment. It  is  not  easy,  however,  to  And  in 
the  contract  of  indorsement  an  agreem^t 
not  to  pay  at  the  place  where  the  note  la 
payable,  or  at  any  other  place  except  at 
the  place  where  tbe  indorsement  liappens 
to  be  signed  and  delivered.  Take  the  case 
in  hand.  This  note  was  payable  on  ita 
face  at  the  bank  in  Canada,  and  the  in- 
doraer must  have  known  it  when  he  signed 
it.  He  resided  in  Wyoming,  he  mode  his 
indorsement  in  Chicago,  he  did  not  write 
into  his  contract  of  indorsement  any  limi- 
tation to  the  effect  that  he  would  pay  tbe 
note  where  he  signed  it,  but  would  not 
pay  it  where  it  woe  payable,  and  no  sound 
reason  occurn  to  us  why  his  contract  was 
not  to  pay  the  not«  in  Canaila,  where  it 
was  payable  by  its  plain  terms,  if  the 
maker  failed  to  do  no  and  he  was  properly 
charged  as  irLlorser.  The  purpose  of  an  in- 
dorsement is  the  promise  to  do  what  the 
maker  undertakes  to  do  If  the  latter  fails, 
and  that  is  to  pay  the  note  where  it  is 
payable.  After  tbe  maker  failed  to  pay 
this  note,  and  the  protest  had  been  made 
and  the  notice  hod  been  given,  it  was  not 
necessary  to  the  maintenance  of  an  action 
against  the  indorner,  to  present  this  note 
or  to  demand  payment  of  it  in  the  state 
of  Illinois.  An  action  against  bim  could 
have  been  maintained  immediately  wherever 
process  could  have  been  served  upon  him, 
in  Canada,  in  Illinois,  or  in  Wyoming. 
For  these  reasons  the  position  that  the 
indorser  agrees  to  pay  the  note  wliere  he 
happens  to  sign  or  deliver  it,  and  not  where 
it  is  payable,  when  the  note  is  a  contract  of 
the  maker  to  pay  it' at  the  spccifled  place', 
does  not  commend  itself  to  our  judgmentl 
If,  however,  that  were  the  import  of  the 
indorsement,  it  would  not  follow  that  the 
manner  of  giving  and  the  sufficiency  of 
the  notice  of  dishonor  are  governed  by  the 
law  of  the  .place  of  indorsement,  and  not 
by  tbe  law  of  the  place  where  the  note  is 
payable.  The  authorities  which  relate  to 
the  laws  applicable  to  the  validity  and  ex- 
tent of  indorsements,  the  necessity  of  pre- 
sentment, demand,  protest,  and  notice  of 
dishonor,  and  the  manner  of  making  the 
presentment,  demand,  and  protest,  and  of 
giving  the  notice,  are  too  numerous  for  re- 
view; but  from  the  stronger  and  better  rea- 
sons, and  from  these  decisions,  tbese  rules 
may  be  safely  deduced. 

The  laws  of  the  place  where  the  indorae- 
mpnt  is  signed  or  is  delivered  so  that  H 
becomes  a  contract  govern  the  validity  and 
extent  of  the  contract,  and  therefore  the 
necessity  of  some  presentment,  protest,  and 
notice  of  dishonor.  Aymar  v.  Sheldon,  12 
Wend.  430,  27  Am.  Dec.  137.  It  is  a  curious 
.>7lC 
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fact  that  the  remark  in  the  opinion  in  thia 
ease,  that  notice  of  dishonor  ia  governed  by 
the  law  of  the  place  of  indorsement,  which 
is  the  real  foundation  of  that  doctrine  an- 
nounced in  subsequent  cases,  was  an  obiter 
dictum.  The  question  did  not  arise  in  the 
case  at  all.  Story,  ConS.  L.  7th  ed.  g  360; 
MusaiHi  V.  L^e,  4  How.  262,  11  L.  ed. 
967;  Columbia  Finance  k  T.  Co.  t.  Purcell 
(C.  C]  142  Fed.  984;  Hatcher  v.  McMorine, 
16  N.  C.  (4  DcT.  L.)  122;  RaTmond  t. 
Holmes,  11  Tex.  S4;  Briggs  v.  Latham,  36 
Kan.  266,  269,  69  Am.  Sep.  646,  13  Pac. 
393;  Williams  v.  Wade,  I  Met.  82;  Am- 
sinck  V.  Rogers,  18»  N.  Y.  252,  267,  12 
L.R.A.(N.S.)  875,  121  Am.  St.  Rep.  8SS, 
82  N.  B.  134,  12  Ann.  Caa.  460;  Givens 
V.  Western  Bank,  2  Ala.  397,  400;  Holbrook 
V.  Vibbard,  3  IlL  466,  468;  Artisans'  Bank 
T.  Park  Bank,  41  Barb.  699;  Commercial 
Nat.  Bank  y.  Simpson,  90  N.  C.  467,  471 ; 
Douglaa  v.  Bank  of  Commerce,  97  Tenn.  133, 
36  S.  W.  874. 

But  the  law  of  the  place  where  the  note 
is    payable    governs    the    days    of    grace, 

Note.  —  Owestlons  of  state  law  aa  to 
which  the  deoiaiona  of  the  htgheat 
atate  court  muat  be  foVUnoeA  in  ao- 
tiona  oTiginating  in,  or  removecl  to, 
the  Federal  courts. 


I.  Introduction,  383. 
U.  Unwritten  or 

a.  In  general,  ', 

b.  Local    rules: 


3S1. 


rules    of    property. 


III.  Constitutional  and  statutory  questions. 

a.  In  general,  393. 

b.  Change   of   state    decisions   after 

rights  of  parties  accrued,  396. 

c.  Questions    decided    for    the    first 

time  after  right*  of  narties  ac- 
crued,   397. 

d.  Stalccourt  decision  rendered  aft«r 

earlier  Federal  decision,  398. 

e.  EtTect  as  dUtinguiahed  from  con- 

struction ;  deciaions  resting  on 
general  reasoning;  scope  of  deci- 
sion,  399. 

f.  Application    of    general    rule    of 

construction  to  particular  tacts, 
401. 

g.  Statutes    deolaratory   of   common 

law;  codification,  402. 
b.  Passage  or  repeal  of  statute;  con- 
clusiveness of  enrolled  bill,  402. 

IV.  Particular  aubjecta. 

a.  Peraonal    contracta. 

1.  In  general,   402. 

2.  Commercial  paper,  404. 

3.  Municipal  and  county  bonds, 

407. 
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the  time  and  the  manner  of  making  the 
presentment,  the  demand  and  the  protest, 
and  the  time  and  manner  of  giving  the  no- 
tice of  dishtmor.  Rothacliild  v.  Currie,  1 
Q.  B.  43,  49,  GO,  4  Perry  ft  D.  T37,  10  L.  J. 
Q.  B.  N.  S.  77;  Rouquette  v.  Overmann, 
L.  R.  10  Q.  B.  626,  44  L.  J.  Q.  B.  N.  8. 
221,  33  L.  T.  N.  8.  420,  4  Eng.  Rul.  Cas. 
287;  Hirechfield  v.  Smith,  L.  R.  1  C.  P. 
360,  1  Harr.  k  H.  284,  3B  L.  J.  C.  P.  N.  S. 
177,  12  Jur.  N.  S.  523,  14  Week.  Rep.  4S6; 
Wiseman  v.  Chiappella,  23  Hon.  368,  360, 
16  L.  ed.  466,  470;  Fierce  v.  Indaeth,  lOS 
U.  S.  646,  660,  27  L.  ed.  264,  2S6,  1  Sup. 
Ct  Rep.  418;  Wooley  v.  Lyon,  117  III. 
248,  250.  57  Am.  Rep.  867,  6  N.  E.  885, 
886;  Union  Nat.  Bank  v.  Cnapman,  10ft 
N.  Y.  638,  643,  67  LJLA.  613,  88  Am.  St. 
Rep.   014,   02   N.   E.   672. 

Other  questions  were  presented  and  ar- 
gued in  this  case,  but  the  conclusion  whicb 
has  been  reached  renders  them  all  imma- 
terial, and  the  judgment  below  must  be  af- 


TV.  a. — continued.  , 

4.  Insurance   contracts,  411. 

5.  Carriers'  contracts,    413. 

6.  Telegraphs,  414. 

b.  Contracts  in  relation  to  property. 

1.  Deeds,  mortgages,   and  leases 

of  real  property,  414. 

2.  Chattel  mortgages;  condition- 

al sales,  416. 
e.  Title  and   iticidcnta  of   real   prop- 
erty    generally;     water     rights, 
417. 

d.  Recording  laws,  420, 

dd.  Fraudulent  transfers  of  propertv, 

42a 

e.  Statute  of  frauds,  421. 

f.  Statute  of  limitations.. 

1.  Actions  at  law,   421. 

2.  In  equity.  423. 

fT.  Adverse   possession,  426. 

g.  Liens,   425. 

■     h.  Conflict  of  laws,  426. 

i.  Measure  of  damngca,  428. 
j.  Interest  and  usury,   428. 
jj.  Decedents'  estates  generally,  429, 
jjj.  Wills.  430. 
k.  Domestic  relations;  married  wom- 
en, 431. 
kk.  Assignments  for  creditors;  insol- 
vency  proceedings;    receivership, 
431. 
1,  Agency;   partnership,  433. 
ro.  Corporations,  433. 
n.  Judgments,   436. 
o.  Attachment;    ezeentiim;    judicial 

sales,  436. 
p.  Debtors'    ezemptions,  4S7,i  ^ 
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[T.— eoDtinuecl. 
q.  Torts. 

1.  Negligence    Biid    contributor; 

negligeni]^  generallj,  437. 

2.  Master  and  lervant. 

(a)  At  common-law,  438. 

(b)  Under  atatutea  in  lela- 
tion  to  master  and  serv- 
ant, 439. 

3.  Statutory    action    for    death, 

441. 
r.  License ;  intosicatiog  liquor,  442. 
•-  Public  bodies;  municipal  corporm- 

tions,  44S. 
4.  Public   Bcrvice    corporations,    443. 
V.  Monopolies,  444.  ' 
no.  Eminent  domain,  444. 
T.  Taxes,  444. 
■n.  Courts,  44T. 
w.  Equity,  448. 
vw.  Evidence;  witnesses,  440. 
I.  Practice   and   pleading   generally, 
461. 
XI.  Set-off,  4S3. 
J.  Procesi,  4S3. 


It  will  be  observed  that  the  scope  as- 
signed to  the  note  by  its  title  confines  it 
eiclMTely  to  questions  of  elofe  law  as 
distinguished  from  Federal  law,  that  is,  to 
ijDntioM  that  would  concededly  have  been 
-controlled  by  local  state  precedents  if  the 
ution  had  been  in  the  state  court,  or  as 
to  which  a  etat«  statute  explicit  in  terma 
■void  concededly  have  bound  the  Federal 
«nrte  sa  well  as  the  state  courts.  Hence, 
qntations  as  to  the  constitutionality,  con- 
•truction,  or  effect  of  Federal  statutes  are 
beyond  its  scope.  Many  cases  that  might 
upon  first  impression  seem  to  be  within  the 
•cope  of  the  note,  because  they  held  tiie 
decisions  of  the  state  court  were  not  bind- 
ing, an  excluded  for  the  reason  that  the 
question  was  one  of  Federal  law,  so  that 
eren  an  explicit  Btat«  statute  on  the  point 
*<>uld  not  have  been  coDtroiling.  It  is 
■obvious  that  to  be  of  any  value  on  the  dis- 
tinctive point  under  annotation,  a  case 
tnuat  proceed  upon  the  assumption  that  an 
<iplicit  st«it«  statute  expressly  covering 
tlw  point  would  have  been  binding  upon 
tbe  Federal  courts  as  well  as  upon  the  state 
courts.  The  note  is  not  therefore  concerned 
■ith  anj  question  as  to  respective  domains 
-<>'  tbe  Federal  and  state  governments. 

'The  jnriadictioQ  originally  conferred  by 
<  11  of  the  judiciary  act  of  September  S4, 
1TB9  (0.  8.  Rev.  SUt.  g  629)  U.  8.  Comp. 
^tiL  1901,  p.  503,  with  subsequent  amend- 
'Uent  and  changes  ( now  Judicial  Code, 
diap.  2.  3  24.  act  of  March  3,  1911,  36 
SUt  at  L.  1091,  chap.  331,  U.  8.  Comp. 
•tst  Snpp.   1911,   p.   133). 


For  the  most  part  the  cases  here  con- 
sidered are  those  in  which  the  jurisdiction 
of  the  Federal  court  was  dependent  not  upon 
the  existence  of  a  Federal  question,  but 
simply  upon  diversity  of  citizenship  of  the 
parties.l  It,  however,  includes  some  cases 
which,  though  involving  a  Federal  ques- 
tion sufficient  to  confer  jurisdiction,  pre- 
sented also  questions  of  state  law  whose 
character  as  such  was  entirely  unaffected 
by  tlie  Federal  question.  For  example, 
tnnkruptcy  cases  are  included  so  far  as  they 
involvo  the  point  whether  the  decisions  of 
the  state  court  are  binding  upon  tbe  Fed- 
eral courts  in  determining  those  questions 
which,  by  the  express  terms  of  the  bank- 
ruptcy aot,  are  referred  to  the  law  of  the 
states.*  The  question,  however,  as  to  the 
extent  to  which  the  state  laws  apply  in  bank- 
ruptcy cases,  ;i8  distinguished  from  the  ques- 
tion how  the  state  law,  when  concededly 
applicable,  is  to  be  ascertained,  is  entirely 
beyond  the  scope  of  the  note.  So  the  note 
includes  some  cases  where  the  Federal  court 
had  jurisdiction  because  one  of  the  parties 
was  a  corporation  chartered  by  the  Federal 
government.  Even  when  a  case  originating 
in  a  Federal  court  involves  a  question  that 
in  itself  is  one  of  state,  e.  g.,  the  construc- 
tion of  a  state  statute,  it  may  be  excluded 
for  tbe  reason  that  such  question  may  b« 
so  associated  with  the  ultimate  Federal 
question  decisive  of  the  case  as  to 
partake  of  its  character  and  become,  for 
the  purposes  of  tbe  case,  a  question  of 
Federal  law.  A  convenient  illustration  is 
afforded  by  a  United  States  Supreme  Court 
case*  which,  while  conceding  that,  if  no 
Federal  law  were  involved,  the  question 
whether  a  log  boom  was  authorized  by  a 
state  law,  or  complied  with  its  provisions, 
would  be  a  state  quesfion,  said  in  effect  that 
it  became  a  Federal  question  when  con- 
sidered in  its  bearing  on  the  ultimate  ques- 
tion whether  the  boom  was  exempt  from 
the  Federal  river  and  harbor  act. 

Again,  cases  coming  before  the  Federal 
Supreme  Court  on  writ  of  error  to  the  state 
court  do  not  present  the  distinctive  ques- 
tion under  annotation,  and  are  not  in- 
cluded, or  are  mentioned  merely  incidentally 
in  order  to  note  distinctions.  In  such  cases, 
a  question  that  would  otherwise  be  one  of 
state  law.  either  becomes  a  Federal  ques- 
tion by  its  association  with  the  Federal 
question  that  confers  jurisdiction  upon  the 

I  For  example,  the  question  of  exempr- 
tions.  Ko  attempt  has  been  made  to  class- 
ify the  bankruptcy  cases  by  themselves,  and 
they  are  distributed  according  to  the  par- 
ticular questions  involved. 

*  United  States  v.  Bellingham  Bay  Boom 
Co.  176  U.  S.  211,  44  L.  ed.  437,  20  Sup. 
Ct.  Rep.  343.  I 
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Supreme  Court,  or  ia  concluded  by  the  very 
judgment  of  the  state  court  wbich  is  sought 
to  be  reviewed,  and  therefore  preeents  noth- 
ing for  the  decision  of  the  Supreme  Court. 
A  convenient  illiutrBtion  of  the  &nt  alter- 
native is  afforded  by  the  decisions  to  the 
effect  that  when  the  jurisdiction  of  the 
Federal  Supreme  Court  i(  invoked  on  the 
ground  of  an  unconstitutional  impairmont 
of  the  obligation  of  a  contract,  that  court 
may  determiDe  for  itself,  without  reference 
to  the  Btat«  decieioDB,  the  existence  of  the 
contract   rights   claimed  to   have   been   im- 

Ae  to  the  second  alternative;  The  dis- 
tinction ii  obvious  between  accepting;  a  de- 
cision of  the  state  court  for  the  reaiiun  that 
it  ia  not  subject  to  review  at  all  by  the  Fed- 
eral court,  and  deterniining,  by  reference  to 
state  court  decisions,  a  question  tliat  must 
be  decided  by  the  Federal  court.  Even  when 
the  language  employed  by  the  court  in  such 
cases,  if  taken  literally,  would  imply  tUut 
the  queation  waa  disposed  of  under  the 
rule  that  the  Federal  courts  must  follow 
the  state  court  decisions  on  quest  ion  a  of 
state  law,  rather  than  that  it  was  con- 
cluded by  tlje  very  judgment  sought  to  be 
reviewed,  it  is  clear  that  they  do  not  stand 
on  the  same  footing  as  cases  which  come  up 
from  the  lower  Federal  courts.  The  dis- 
tinction is  yrell  illustrated  by  two  casea 
that  came  before  the  Federnl  Supreme  Court 
at  the  same  time,  and  were  passed  upon  in 
a  single  opinion,*  one  arising  on  writ  of 
error  to  the  state  court,  and  the  other  on 
appeal  from  a  lower  Federal  court,  upon 
substantially  the  same  state  of  facta,  in 
habeas  corpus  proceedings  instituted  in 
those  respective  courte.  The  Supreme  Court 
retJarked  that  in  th^  case  brought  before 
it  by  writ  of  error,  its  jurisdiction  was 
limited  to  the  question  whether  there  had 
been  a  denial  of  a  right  under  the  Federal 
Constitution,    laws,    and   treaties,   and    the 


question  whether  the  impritooment  wu  il- 
legal under  the  state  Constitution  and  lawt 
waa  not  open,  but  that  the  latter  queation 
might  be  considered  on  the  appeal  from  tb* 
decision  of  the  lower  Federal  court,  al- 
though it  was  of  the  opinion  that  the  judi- 
cial propriety  was  beat  consulted  by  accept- 
ing the  judgment  of  the  state  court  upon 
that  point.  While  the  decisions  of  the  stat* 
court  were  thus  practically  decisive  in  both 
cases  as  to  the  question  arising  under  the 
state  Constitution  and  statutes,  it  is  ap- 
parent that  this  waa  ao  in  the  first  case. 
because  the  question  was  not  before  the 
Federal  Supreme  Court  at  all,  whereas  in 
tlie  second  caae  the  question  waa  legitimate- 
ly before  that  court,  and  the  decision  of  the 
state  court  served  merely  as  a  judicial 
precedent. 

Xhe  quMtion  whether  the  Federal  court 
should  follow  an  earlier  decision  of  the 
state  court  in  the  same  case  or  between 
the  same  parties,  on  the  ground  that  it  ia 
the  "law  of  the  case,"  or  on  the  principle  of 
ret  judicata,  is  also  beyond  the  scope  of  the 

The  note,  being  concerned  merely  with  the 
nature  or  character  of  questions  of  stete 
law  as  to  which  the  Federal  courts  must 
follow  the  decisions  of  the  atate  court,  pre- 
Bupposes  that  the  atete  dcciaiona  in  ques- 
tion were  rendered  by  the  highest  court  of 
the  atate,  and  were  in  other  respects  suffi- 
cient to  eatablish  a  rule  of  decision  for  the 
Federal  courts,  if  the  nature  of  the  quea- 
tions  involved,  and  the  time  of  tlieir  ren- 
dition relatively  to  the  transactions  in- 
volved in  the  case  before  the  Federal 
courts,  were  sufficient  to  make  them 
such.  Hence,  questions  In  relation  to  de- 
cisions' of  intermedjat*  appellate  courts, 
opinions  by  divided  courte,  dissenting- 
op  in  ions,  and  the  like  are  not  discussed, 
though  the  point  may  be  occasionally  re-  - 
ferred  to  by  way  of  explanation.     It  is  also. 


*  See  numerous  cases  to  this  effect,  cited 
in  note  in  83  L.R.A.  5T8.  A  more  recent 
illustration  is  J.  W.  Perrv  Co.  v.  Norfolk, 
220  U.  S.  472,  55  L.  ed.  548,  31  Sup.  Ct. 
Rep.  466. 

Upon  this  precise  point  it  waa  said  in 
Percy  Summer. Club  v.  Agtle,  90  C.  C.  A. 
527,  163  Fed.  1:  "The  decisions  of  the 
Supreme  Court  which  review  upon  writ  of 
error  the  decision  of  a  state  court  uphold- 
ing a  statute  which  is  alleged  to  impair  a 
contract  are  not  here  in  point.  There  the 
Supreme  Court  exerciaes  no  right  of  gen- 
eral review,  but  must  affirm  the  judgment 
of  the  state  court  unless  it  contravenes  the 
Constitution  of  the  United  States.  Hence, 
the  Supreme  Court  in  thoee  cases  neither 
follows,  nor  refuses  to  follow,  the  course  of 
decisions  of  the  state  court,  but,  having  a 
particular  judgment  of  that  court  before  it, 
40  L.R.A.(N.S.) 


reverses  the  judgment  or  leaves  it  undia- 
turbed,  according  as  it  does  or  does  not 
contravene  the  Federal  Constitution." 

>  Yick  Wo  T.  Hopkins,  118  U.  S.  3^)6,  30 
L.  ed.  220,  e  Sup.  Ct.  Rep.  1064. 

■■■The  distinction  between  the  effect  of 
judgments  of  the  state  court  as  res  judicata, 
and  decisions  of  the  atate  court  as  rules  of 
decision  for  the  Federal  court,  is  clearly- 
brought  out  in  the  opinion  in  Fuller  v, 
Hamilton  County,  53  Fed.  411,  and  the 
court  there  points  out  that  a  judgment  of 
the  state  court  between  the  same  parties  or 
the  same  issue  is  .binding  on  the  FederaT 
court,  even  though  based  on  general  prin- 
ciples of  commercial  law  as  to  which  th« 
Federal  courte  are  not  bound  to  follow  the 
state  court  decisions  merely'  u  rule*  of 
decision. 
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of  eouTM,  ta  be  undentood  that  the  sub- 
ject nnder  ADOotation  ii  confined  to  the 
■dvtf  of  the  Federal  court  to  folloir  the  de- 
cisjona  of  the  courts  of  the  state  in  which 
ttie  Federal  aetioa  originated,  or  at  least 
those  of  the  st»te  in  which  the  transaction 
in  question  had  its  aitus.  The  note  is  in 
the  main  eooflned  to  caaea  whicli  ezpresal; 
pass  upon  the  question  as  to  the  duty  of  the 
F«denkl  court  to  follow  the  state  court  de- 
cisions, as  a  distinct  point,  to  the  exclusion, 
in  general,  at  casea  that  merely  follow,  or 
decline  to  follow,  fluch  decisions,  without 
•Df  statement  as  to  the  duty  of  the  Federal 
coDTt  in  thia  respect. 

And,  finally,  the  note'  proceeds  upon  the 
assumption  that  the  rules  established  by  the 
state  decisioDB  which  the  Federal  court  is 
isked  to  follow  are  not  in  conflict  with  any 
provision  of  the  Federal  Constitution  or 
Btatutes.  Of  course,  in  tlie  event  of  such  a- 
conflict,  local  precedents  cannot  be  given 
effect 

I.  Introduction. 

Of  the  many  legal  anouialies  and  practi- 
ral  difficulties  incident  to  our  dual  system 
ot  state  and  Federal  courts,  none  is  more 
curious  or  more  serious  in  its  consequences 


than  the  refusal  of  the  Federal  eourta, 
when  exercising  the  jurisdiction  which  they 
enjoy  merely  b;  reason  of  the  adventitious 
circumstance  of  diversity  of  citizenship,  to 
follow  the  decisions  of  the  highest  court  of 
the  state  in  which  the  action  originates,  in 
determining  the  law  of  that  stat«,  and  their 
assertion  in  many  cases  of  tbeir  right  and 
duty  to  determine  that  law,  when  nonstatu- 
tory,  according   to   their   own    independent 

That  the  Federal  courts,  even  when  tlioy 
decide  general  questions  of  common  law  for 
themselves,  and  decline  to  follow  the  de- 
cisions of  the  highest  court  of  the  state  in 
which  they  sit,  nevertlieless  profess  to  as- 
certain and  applj;  the  true  rule  of  law  of 
the  state,  is  apparent  from  the  reasoningf 
by  which  they  seek  to  justify  such  course, 
and  from  the  concession  tliat  a  stati;  statute 
in  explicit  terms  upon  the  point  in  ques- 
tion n-Duld  neceasarify  control.* 

The  result,  both  in  tlieory  and  practice, 
is  that  in  the  event  of  a  dilTerence  of  views 
between  tlie  Federal  and  state  courts  upon 
questions  of  general  law,  it  is  impossihle 
for  the  parties  to  determine  with  certainty 
in  advance  wliat  substantive  rights  and  in- 
cidents will  attach  to  a  particular  contract 


■  In  Chicago,  M.  ft  St.  P.  B.  Co.  v.  S 
169  U.  8. 133,  «  L.  ed.  688, 18  Sup.  Ct. 
2S9,  the  court  said  that  the  question  of  the 
right  of  a  railroad  corporation  to  contrfict 
for  exemption  from  liability  for  its  own  neg- 
ligence is,  indeed,  like  other  questions  af- 
fecting its  liability  as  a  common  carrier  of 
goods  or  passengers,  one  of  those  questions 
not  of  merely  local  law,  but  of  commercial 
law  or  general  jurisprudence,  upon' which 
this  court,  in  the  absence  of  express  statute 
regulating  the  subject,  will  exercise  its  own 
judgment,  uncontrolled  by  the  decisions  of 
the  courts  of  the  state  in  which  the  cause 
of  action  arises;  but  the  laui  to  b«  appUei 
ii  none  the  Icat  the  law  ef  the  state,  and 
may  be  changed  by  its  legislature,  except 
■o  far  aa  restrained  by  the  Constitution  of 
the  state  or  by  the  Constitution  or  laws  of 
the  United  SUtes.     (Italics  ours.) 

In  Washburn  ft  M.  Mfg.  Co.  v.  Reliance 
U.  Ins.  Co.  IDO  Fed.  116,  after  aUting  that 
the  policy  of  marine  insurance  involved  was 
a  Massachusetts  contract,  the  court  said: 
"So  far,  therefore,  as  any  local  usages  whicli 
bavB  become  a  part  of  the  subject-matter 
of  underwriting  marine  risks  in  Massachu- 
setts are  concerned,  this  court  would  he 
boand  to  adopt  the  law  as  established  by 
the  decisions  of  the  state  court;  yet,  so  far 
as  a  question  comes  up  which  is  not  one  of 
mere  local  usage,  but  of  ^neral  law,  or  a 
question  of  the  interpretation  of  a  commer- 
cial instrument,  like  a  poliov  of  insurance, 
Mhough  tohat  v>e  are  seekinti  to  dincoetr 
•*.  of  comte,  the  late  in  Mastanhutetta, 
wt.  nevertheless,  we  are  not  governed  by  the 
decisions  o(  the  courts  of  Massachusetts, 
W  LJl.A.(N.S.) 


[  but  by  tliose  of  the  Supreme  Court  of  the 
L'nited  States,  so  tar  as  we  can  find  deci- 
sions bearing  on  the  questions  involved, 
and,  so  far  as  we  do  not  find  them,  by  the 
general  trend  of  authority."  (Italics  ours.) 
In  Snake  ft  T,  Co.  v.  Fbiedmah,  Gray,  .(., 
said:  "There  is  no  common  law  of  the 
United  States.  .  .  .In  any  trial  at  , 
common  law,  a  circuit  court  of  the  United 
States,  where  its  jurisdiction  is  founded  on 
diverse  citizenship,  has  to  inquire  what  the 
law  of  the  atate  in  which  its  jurisdiction  is 
exercised  may  be,  and  it  is  the  law  of  tjiat 
state,  whether  statute  or  common  law,  that 
it  is  called  upon  to  administer.  .  .  . 
And  as  to  what  the  common  law  of  a  state 
may  be,  the  best  evidence  in  generally  found 
in  the  settled  line  of  decinions  of  the  state 
court,  BO  accepted  and  recognized  as  to  con- 
stitute a  general  rule  of  property  or  con- 
duct. More  latitude,  however,  is  practised 
in  questions  that  depend  upon  a  common 
law,  not  merely  part  of  the  local  and  cus- 
tomary law  of  the  state,  but  common  to  all 
states  and  countries  where  what  is  known 
as  the  'common  law'  prevails.  ...  In 
deciding  what  the  common  law  of  a  state 
may  be,  they  [Federal  courts]  will  resort  to 
the  same  sources  of  information  aa  are 
open  to  the  state  courts,  and  find  the  evi- 
dence of  the  law  where '  the  state  courts 
must  seek  it,  in  that  general  jurisprudence 
of  which  we  have  spoken.  ...  In  other 
words,  they  may  differ  from  a  state  court 
in  detcrminin)^  what  the  common  law  of  the 
state,  thus  derived,  and  apuUcable  to  the 
given  case,  may  be."      (Italics  o 
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or  trAnwction,  •ince  that  will  depend  on 
the  court  in  which  the  queBtion  may  be  pre- 
sented. Again,  under  such  a  practice,  it 
is  possible  for  one  in  effect  to  create  against 
another  an  obligation  which  is  denied  hj 
the  uniform  course  of  decisions  of  tbe  courts 
of  the  state  in  which  the  transaction  oc- 
curred, and  in  which  both  parties  resided  at 
the  time,  by  acquiring  a  bona  fide  residence 
in  another  state,  and  thus  qualifying  him- 
self   to    bring    an    action    in    the    Federal 

There  seems  to  be  no  parallel  tn  juris- 
prudence for  the  practice  of  the  Federal 
courts  in  this  respect,  with  the  exception 
of  a  few  sporadic  cases  that  have  not  been 
consistently  followed,  even  in  the  states  in 
which  they  were  decided,  where  a  court  of 
one  state  under  the  influence  of,  and  in 
supposed  anal<^  to,  the  Federal  praetioe, 
has  assumed  the  right  to  determine  for  it- 
self, and  according  to  its  own  precedents, 
the  true  rule  of  the  common  taw,  irrespec- 
tive of  the  decisions  of  the  courts  of  an- 
other state  in  which  the  contract  or  tran- 
saction in  question  had  its  litua,  and  whose 
law,  if  statutory,  would  concededly  have 
governed.''  It  is  true  that  the  dual  system 
of  courts,  deriving  their  powers  from  dif- 
ferent sovereignties,  but  sitting  within  the 
same  territorial  boundaries,  enjoying  a 
partially  concurrent  jurisdiction  within 
those  limits,  and  professing  to  administer 
tha  same  law,  is  itself  unique;  and  it  is  to 
be  conceded  that  on  the  theoretical  side 
there  are  aome  arguments  that  may  be  ad- 
vanced for  the  Federal  practice  that  do  not 
apply  to  the  occasional  practice  of  the  state 
courts  to  which  allusion  has  just  been  made. 
But  even  so,  and  in  spite  of  the  vast  array 
of  authority  in  its  support,  it  seems  to  open 
to  serious  doubt, — a  doubt  which  has  often 
been  voiced,  and  with  notable  ability  in  a 
recent  article*  by  Professor  William  M. 
Meigs,  whether  the  Federal  practice  ia 
sound  either   in  theory  or  practice. 

With  the  exceptions  just  alluded  to,  it  is 
the  universal  rule  for  a  court  of  the  state 
or  country  in  which  an  action  is  brought,  if 
It  determines  that  the  contract  or  tran- 
saction in  question  had  its  situs  in  another 
state  or  country,  and  is  properly  governed 
by  its  law,  to  determine  the  substantive 
rights  of  the  parties  not  according  to  the 
precedents  at  the  forum,  but  as  nearly  as 
may  be  in  the  way  in  which  the  courts  of 
the  other  state  or  country  would  determine 


them,  and  to  that  end  it  will  abide  by  a 
foreign  statute,  or  by  the  deeiiioos  of  the 
foreign  courts  in  the  absence  of  statute,  if 
they  are  properly  proved  in  the  case,  and 
would  be  accepted  in  the  courts  of  the  for- 
eign jurisdiction  as  embodying  the  law  of 
that  jurisdiction  on  the  subject.  The  odI; 
apparent  exceptions  are  when  the  proper 
law  is  not  proved,  and  the  court  ia  obliged 
either  to  apply  its  own  law,  because  it  is 
the  only  law  before  it,  or  to  proceed  upon 
presumptions  as  to  the  foreign  law ;  or 
when,  in  ft  particular  case,  it  is  deemed  con- 
trary to  the  public  policy  of  the  forum  to 
give  effect  to  the  foreign  law.  In  neither 
of  these  exceptional  instances,  however,  ia 
there  any  pretense,  like  that  indulged  by 
the  Federal  courts  with  reference  to  the 
state  law,  that  the  court  is  asserting  and 
applying  the  true  rule  of  law  of  the  for- 
eign atate  or  country.  While  it  is  to  be 
conceded  that  the  determination  even  of  the 
substantive  rights  of  the  parties  to  a  eon- 
tract  or  transaction  having  international 
or  interstate  features  may  vary  with  tbe 
jurisdiction  in  which  the  action  ia  brought, 
that  is  generally  due  either  to  one  of  the 
exceptional  causes  just  mentioned  or  more 
often  to  differences  of  opinion  as  to  what 
jurisdiction  should  furnish  the  governing 
law,  and  not  to  any  theory  that  tbe  de- 
cisions of  the  courts  of  the  forum,  rather 
than  those  of  the  other  atate  or  eountrj', 
embody  the  true  rule  of  law  of  the  lalter- 
For  example,  the  courts  of  the  state  In 
which  a  contract  is  made  may  be  of  the 
opinion  that  the  lex  loci  contractu*  should 
govern,  and  if  the  action  is  brought  in 
that  state,  the  decision  will  naturally  be  in 
accordance  with  its  judicial  precedents,  -but 
the  courts  of  the  state  in  which  the  contract 
is  perform  able  may  be  of  the  contrary 
opinion,  that  the  lea  loci  tolittionif  should 
govern,  and  if  the  action  is  brought  in  the 
state  where  the  contract  is  performable,  the 
decision  will  be  in  accordance  with  its  prec- 
edents, and  they  may  be  opposed  to  those 
of  the  other  state.  But  the  difference  in 
results  is  due  to  a  difference  of  opinion 
as  to  what  state  or  country  should  furnish 
the  governing  law,  and  not  to  any  difference 
of  opinion  as  to  how  tbe  taw  of  the 
state  or  country  chosen  is  to  be  ascer- 
tained. If  it  were  otherwise,  the  function 
of  the  elaborate  and  complicated  system  of 
principles  and  rules  comprehended  under 
the  general  pbraae  "Conflict  of  laws"  would 


TSee  notes  in  6  L.R.A.(N.S.}  212,  and 
18  L.R.A.(N.S.)  880.  Especially  see  criti- 
cism of  this  course  by  the  Pennsylvania  su- 
preme court  in  Forepaugh  v.  Delaiftarc,  L.  & 
W.  H.  Co.  128  Pa.  217,  5  L.R.A.  508,  16 
Am.  8t  Rep.  072,  18  Atl.  609.  Some  rea- 
sons are  anggested  in  those  notes  for  the 
40  L.ft.A.(N.S.) 


belief  that  the  supposed  analogy  between 
this  occasional  practice  of  the  state  court, 
and  the  well-established  practice  of  th« 
Federal  courts,  is  not  sound,  even  if  tba 
Federal  practice  were  conceded  to  be  well 
founded  In  ■  ■  ■ 
>  40  Am.  ] 
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b«  very  much  cui  tailed,  And  of  no  ^ctical 
import&nce  in  the  manj  caaei  In  which  the 
particular  point  in  queBtion  ia  conceded  to 
be  one  of  ^neral  jurisprudence,  dependent 
in  each  of  the  juriadictiona  involved '  upon 
tli«  unwritten  law,  even  if  it  were  aleo  to 
be  conceded  tliat  rules  on  the  point  ha  ea- 
tablUlKd  by  the  courts  of  the  rcHpective 
jorildiationH  were  diametricBlly  opposed, 
lines  there  can  he  no  practical  purpose 
urved  in  referring  a  contract  or  transac- 
tion to  the  law  of  its  proper  jurisdiction, 
if  that  law  is  in  anj  event  to  be  determined 
I7  reference  to' the  precedents  at  the  forom. 
lie  possibility  of  a  diversity  of  reeulta  de- 
pendent upon  the  forum  in  which  the  action 
tiappens  to  be  brought  is  sufBciently  de- 
plonble,  and  has  been  frequently  deplored 
M  a  reproach  to  jurisprudence  even  when 
it  results  from  the  causes  alluded  to;  hut 
bow  mnch  more  to  be  deplored,  both  from  r 
theoretical  and  practical  standpoint,  is  t' 
Federal  theory  which  makes  the  substanti 
rights  of  the  parties  depend  upon  the  court 
in  which  the  action  happens  to  be  brought, 
even  though  the  transaction  involved  bears 
no  interstate  or  international  featurea  at 
all,  and  there  is  therefore  no  possible  dif- 
ference of  opinion  as  to  what  jurisdiction 
■lioDld  furnish  the  governing  law,  but  mere- 
ly a  difference  of  opinion  as  to  what  the 
tne  rule  of  law  of  that  jurisdiction  is,  and 
how  it  shall  be  ascertained.  It  would  seem 
tliat  the  deairabilitv,  even  the  necessity,  of 
a  practice  that  shall  insure  the  application 
of  the  same  rule  of  decision  to  questions  of 
■abstantive  law  in  whatever  court  the  ac- 
tion is  brought,  to  a  transaction  concededly 
governed  by  the  law  of  a  particular  state, 
most  be  conceded.  To  accomplish  that  re- 
mit, however,  either  the  Federal  court  must 
yield  to  the  state  court  decisions,  or  the 
state  court  must  yield  to  the  Federal  court 
decisions.  Aa  the  very  thing  which  the 
Federal  court  attempts  to  determine  in  the 
class  of  cases  now  under  consideration,  i.  e,, 
those  in  which  the  Federal  court's  Juris- 
diction rests  simply  upon  the  diversity  of 
citizenship,  and  not  upon  the  existence  of 
aifueetion  of  Federal  law, — is  the  law  of  the 
rtate,  although  it  professes  to  find  it  not  in 
the  jndicial  precedents  of  the  courts  of  the 
Hate,  but  in  its  own  precedents  or  those 
of  otiier  states  or  in  general  principles  hav- 
ing no  local  habitation,  it  is  not  apparent 
«hy  the  state  courts  should  yield,  especially 
u  all  such  cases  may  be  litigated  in  the 
state  courts,  and  the  great  majority  of  them 
must  be,  owing  to  the  lack  of  diversity  of 
(itizenship  necessary  to  take  them  into  the 
federal  courts.  As  Prof.  Meigs  ably  argues 
in  tbe  article  already  referred  to,  there  is 
no  reason  tn  suppose  that  concurrent  juris- 
diction  was  conferred  npon  the  Federal 
«  L.R,A.(N.S.)  £ 


courts  in  case  of  diversity  of  citizenship  to 
enable  those  courts  to  apply  a  different  rule 
in  case  of  a  nonresident  litigant  than  in 
case  of  a  resident  litigant,  or  to  give  the 
nonresident  eitlier  a  larger  or  smaller 
measure  of  justice  than  the  resident.  The 
natural  supposition  is  that  the  purpose  in 
conferring  such  jurisdiction  was  to  protect 
the  nonresident  against  possible  inequality 
with  residents  in  tbe  application  of  tbe 
general  rules  of  law  in  individual  cases, 
owing  to  possible  partisanship  of  the  state 
courts,  or  their  subjection  to  local  and  sec- 
tional influences  and  antagonisms.* 

Surely  a  nonresident  has  no  just  cause  of 
complaint  if  his  rights  are  measured  by 
the  same  rule  that  lias  been  adopted  as  a 
standard  for  residents  in  the  same  situa- 
tion, particularly  as  he  may  insigt  that 
the  rule  shall  be  applied  by  the  Federal 
court;  but  the  application  of  a  shorter 
measure  aggrieves  the  nonresident,  and  the 
application  of  a  longer  one  aggrieves  tbe 
resident,  and  thus  brings  about  tbe  very 
result  intended  to  be  guarded  against  by 
conferring  jurisdiction  upon  the  Federal 
courts,  or  at  least  one  that  is  equally  mis- 
chievous. 

If  it  be  feared  that  local  prejudices  or 
sectional  interests  may  influence  state 
courts  to  establish  precedents  which,  though 
nominally  applicable  alike  to  residents  and 
nonresidents,  will  in  practice  operat«  main- 
ly or  exclusively  against  nonresidents,  as 
perhaps,  may  have  been  true  of  some  de- 
cisions of  the  state  courts  adverse  to  the 
validity  of  municipal  or  county  bonds  large- 
ly in  the  hands  of  foreign  holders,  the  mis- 
chief would  at  moat  seem  only  to  justify 
the  Federal  courts  in  refusing  to  abide  by 
state  court  precedents  established  after 
rights  had  vested  under  pre-existing  con- 
tracts and  transactions.  As  will  subse- 
quently appear,  however,  the  Federal  courts 
go  far  beyond  this,  and  in  cases  of  diverse 
citizenship  assert  their  independence  of  the 
state  court  precedents  on  questions  of  gen. 
eral  law,  even  though  they  antedated  t)ie 
contracts  or  transactions  in  question,  and 
had    established   well-settled   rules    of    law 


■  In  Independent  School  Dist.  v.  Itew,  6.5 
L.R.A.  364,  49  C.  C.  A.  108,  111  Fed.  1.  how- 
ever,  the  court  said:  "Jurisdiction  of  such 
oases  was  conferred  upon  them  [the  Federal 
courts'!  for  the  express  purpose  of  securing 
their  independent  opinions  upon  the  ques- 
tions arising  in  tbe  litigation  remitted  to 
them.  And  a  citizen  of  the  United  States 
who  has  the  right  to  prosecute  his  suit  in 
the  national  courts  hna  also  the  right  to 
the  opinions  and  decisions  of  those  courts 
upon  every  crucial  question  of  general  or 
commercial  law,  or  of  right  under  the  Con- 
stitution or  statutes  of  tbe  nation  which  he 
presents." 
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Applied  bj  the  stale  courts  without  discrimi' 
nation  belwcen  reaidenta  and  nonresidents. 
Tlie  theory  frequently  invoked  to  justify 
the  refusal  of  the  Federal  courta  to  fol' 
the  state  court  decisions,  that  such  decisi 
are  not  themselves  the  law,  but  met 
evidence  of  the  law,  has  often  been  plausibly 
supported  in  argument,  and  has  reoeivec' 
other  practical  applications,  as,  or  example 
in  the  doctrine  that  a  change  of  judicial  dc 
cisions  ttfter  the  making  of  a  contract  can 
not  be  regarded  as  impairing  the  obligatioi 
of  the  contract,  within  the  meaning  of  the 
Federal  Con  sti  tut  ion.  10  It  is  not  the  pur- 
pose here  to  re-examine  or  discuss  that  gen- 
eral theory.  Conceding;  it  to  be  sound,  it 
might  afford  a  foundation  in  principle  for 
a  rule  of  decision  found  to  be  expedient  in 
practice,  but  it  can  scarcely  require  a  rule 
of  decision  found  to  be  practically  inexj 
ent.  Adherence  to  the  state  decisions  might 
be  justified  consistently  with  that  theory  by 
adopting  the  position  that  the  decisions  of 
the  state  court,  if  not  the  law  of  tlie  state, 
are  at  least  to  be  accepted  for  the  purpose 
in  hand  as  the  exclusive  and  conclusive  evi- 
dence of  the  law  of  tlie  state. 

Since,  with  the  possible  exception  above 
noted,  there  can  be  no  real  apprehension 
that  a  general  rule  established  by  the  de- 
ciaions  of  the  state  court,  and  on  its  face 
applicalde  to  residents  and  nonresidents 
alike,  will  in  practire  work  a  discrimination 
against  nonresidents,  especialiy  as  the  lat- 
ter are  secured  against  possible  prejudice 
on  the  part  of  the  state  court  in  its  appli- 
cation, by  their  right  of  recourse  to  the 
Federal  courts,  the  reasons  for  the  Federal 
practice,  apart  from  the  theory  above  re- 
ferred to  and  the  cumulative  weight  of  prec- 
edent, seem  to  be  (1)  the  feeling  that  it 
is  beneath  the  dignity  of  the  Federal  court 
to  decide  a  case  according  to  the  decisions 
of  the  state  court,  when  it  is  convinced  that 
those  deciaions  are  wrong  on  principle; 
{2)  the  hope  that  what  is  deemed  the  better 
opinion  of  the  Federal  court  may  induce 
the  state  court  to  overrule  the  decisions 
which  the  Federal  court  regard  as  erron- 
eous; (3)  the  possible  apprehension  that 
deference  to  the  decisions  of  the  courts  of 
the  particular  state  in  which  the  action 
arises  will  create  an  appai^ntly  conilicting 
body  of  Federal  precedents,  and  destroy 
uniformity  of  decision  in  that  court;  (4) 
the  hope  that  a  uniform  body  of  Federal 
precedents  unvaried  by  the  state  in  which 
the  action  originates,  and  which  the  con- 
tract or  transaction  in  question  had  its 
situs,  may  in  time  form  tlie  nucleus  of  a 
general  and  uniform  body  of  nonstatutory 

"See  notes  in  5  L.Il.A.  (X.'s.)   SBO,  and 
23    I..I!.A.(  N.S.I    5U(I. 
40  L.R.A.UN.S.) 


law,  to  which  the  state  courts  as  nell  as 
the  Federal  courts  may  gradually  conform. 
The  first  reason  has  doubtless  exerted 
a  very  considerable  influence  in  determin- 
ing the  departure  from  the  rule  of  follow- 
ing the  state  decisions,  but  seems  to  have  no 
basis  in  fact,  and  in  any  event  is  hardly  a 
justification  for  the  departure.  It  is  not 
apparent  why  it  is  any  more  derogatory  to 
the  dignity  of  a  Federal  court  to  decide  a 
case  in  accordance  with  the  common -I  aw 
precedents  of  the  slate  coufta  on  a  ques- 
tion which  ia  concededly  one  of  Btat«  law, 
than  it  ia  to  follow  the  decisions  of  the 
state  courts  as  to  the  construction  of  a 
state  statute,  when,  as  an  independent 
proposition,  the  court  would  reach  a  dif- 
ferent result,  or  the  decisiona  of  the  courta 
of  a  foreign  country  on  a  question  of  for- 

The  validity  of  the  second  reaaoa  rests 
upon  two  assumptions,  neither  of  which  is 
likely  to  be  conceded  by  the  state  courts, 
fii.,'tliat  the  Federal  courta  are  more  likely 
to  reach  a  correct  result  than  the  state 
court,  and  that  the  latter  court  will  act 
upon  that  probability. 

The  third  reason  has  perhaps  some  appar- 
ent justification.  Upon  the  hypothesis  there 
assumed,  however,  the  Federal  decisions 
should  he  treated  as  no  value  as  precedents 
other  than  their  interpretation  of  the  de- 
cisions of  the  state  court,  and  in  this  view 
the  apparent  conflict  ia  entirely  innocuous. 
At  all  events  that  reason  can  hardly  justifjr 
a  practice  which  cntaila  aiich  a  diveraity  of 
results  dependent  upon  the  more  adventi- 
tious circumstance  of  a  diversity  of  citi- 
zenship. And  this  applies  also  to  the  fourth 
reaaon  above  suggested,  which  in  any  event 
is  probably  too  visionary  to  merit  seriouB 
consideration. 

It  ia  true  that  decisiona  of  the  state 
courts,  at  least  those  upon  questions  of 
genera!  common  law,  have  l>een  declared  by 
the  United  States  Supreme  Court  not  to 
be  "laws"  within  the  34th  section  of  the 
original  judiciary  act,tl  which  declares  that 
"the  laws  of  the  several  states,  except  where 
tlie  Constitution,  treaties,  or  statutes  of  the 
United  Statea  ahall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  deci- 
sion in  trials  at  common  law  in  the  courta 
of  the  I'nited  Statea,  in  cases  where  they 
apply."  K      But   the   duty   of   the    Federal 

"  1  Stat,  at  L.  02.  chap.  20.  $  34,  V.  S. 
Rev.  Stat.   S   721,   U.  S.   Comp.  Stat.  1901, 

p.  sai. 

'■Swift  V.  Tvaon,  18  Pet.  1,  10  L.  ed.  86j; 
Brooklyn.  Citv  &  K-  R.  Co.  v,  National 
Bank,  102  U.  S.  14.  26  L.  ed.  61.  This  is, 
also,  of  course,  necessarily  implied  in  every 
case  where  the  Federal  declines  to  follow, 
the  decision  of  the  state  court  on  a  question ' 
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rourt  to  follow  decisions  of  the  state  conrt 
tm  queetiona  which  would  conceded ly  be 
governed  bj  those  decisiona,  if  ttie  action 
li»d  been  brought  in  the  state  court,  may 
sifely  be  allowed  to  rest  upon  the  same 
principles  of  comity  by  virtue  of  which 
(lie  courts  of  one  state  or  country  follow 
[be  decisions  of  the  courts  of  another,  in 
iktermining  substantivG  questions  of  law 
arising  under  contracts  or  transactions  hav- 
ing their   situs   in  the   latter.l* 

Comity,  it  is  true,  implies  a  certain  free- 
dom of  action  that  may  justify  a  court  in 
refusing  to  abide  by  the  decisions  of  the 
rourCs  of  another  jurisdiction,  upon  the 
{ground  that  the  enforcement  of  the  rule 
uf  law  established  by  them  would  be  con- 
trary to  the  public  policy  of  the  forum; 
hut  can  acarcely  justify  a  uniform  practice 
of  refusing  to  abide  by  the  decisions  of  the 
nnrta  of  the  jurisdiction  in  which  the  cou' 
(rut  or  transaction  had  its  situs,  upon  the 
theory  that  the  true  rule  of  law  of  that 
jurisdiction  is  to  be  found  not  in  the  pro- 
Douneetnents  of  its  own  courts,  but  in  gen- 
eral principles  whose  interpretation  and 
application  are  to  be  determined  by  refer- 


I  ence  to  precedents  established  by  the  courts 
of   the   forum,   or   by   precedents   borrowed 

.  from   such   other    sources   as   tliose    courts 
may  select. 

The  objection  to  the  Federal  practice,  be- 
cause of  the  impossibility  of  detcrminhig 
one's  subatantive  rights  until  it  is  deter- 
mined in  which  court  the  action  is  tfl  be 
brought,  has  been  alluded  to;  but  there  is 
another  serious  objection  which,  in  a  large 
number  of  cases,  survives  the  determination 
to  bring  the  action  in  the  Federal  court, 
viz.,  the  extreme  difficulty,  not  to  say  im- 
possibility, of  forecasting  with  any  degree 
of  certainty  whether  the  Federal  court  will 
regard  a  particular  question  as  one  of  gen- 
eral law,  as  to  which  it  is  not  bound  to 
follow  the  decisions  of  the  state  courts,  or 
one  of  local  law,  at  to  which  it  is  bound  to 
follow  them.  The  difficulty  is  easily  illus- 
trated by  observing  the  conflicting  opinions 
of  Federal  courts  and  judges  in  the  same 
case    as   it   passes   from   one   court  to   an- 

But  in  spite  of  the  very  serious  contribu- 
tion which  the  practice  makes  to  the  un- 
certain ties   and   per plexi ties   of   substantive 


conceded  to  be  one  of  state  law  and  which 
roma  before  the  Federal  court  merely  be- 
ttose  of  the  diversity  of  citizenship  of  the 

l*Prof.  Ueigs,  in  tbe  article  previously 
referred  to,  concedes  that  the  duty  of  the 
Federal  court  to  follow  the  decisions  of  the 
state  court  on  nonstatutory  questions  can- 
Bot  be  deduced  from  the  34th  section  of  the 
judiciary  act;  and  he  places  that  duty 
iolrly  upon  the  principles  of  comity. 

"For  example,  in  Hartford  F.  Ins.  Co. 
f.  Chicago,  M.  4  St.  P.  R.  Co.  involving  the 
validity,  as  affected  by  public  policy,  of  a 
stipulation  in  a  lease  exempting  a  railroad 
rompany  from  liability  tor  negligence  in 
Ktting  fire  to  a  storage  warehouse  on  the 
rsilrctid  right  of  way,  Shiras.  J.,  sitting 
is  circuit  (68  Fed.  0O4),  held  that  the 
question  did  not  affect  the  title  to  read 
property  and.  was  one  of  general  law,  as  to 
vhich  the  Federal  court  must  exercise  ita  , 
own  judgment.  The  same  view  was  expressed  ' 
bv  Sanborn.  J.,  in  the  circuit  court  of  ap- 
|»sls  (30  L.R.-4.  1(13,  17  C.  C.  A.  62,  36  U. 
S.  App.  152,  70  Fed.  201),  with  tlie  appar- 
ent concurrence  of  Thayer.  J.  Judge  Cald- 
well, however,  dissented  from  the  statement 
in  the  majority  opinion  on  that  point,  and 
nnarked  that'it  was  unnecessary  to  decide 
tbr  point,  since  there  was  no  difference  of 
opinion  between  the  state  court  and  the 
Federal  court  on  the  question.  The  Su- 
preme Court  in  175  U.  S.  61,  U  L.  ed.  84. 
20  Sup.  Ct.  Rep.  33,  declared  the  question 
lo  he  one  as  to  which  the  decision  of  the  j 
'lifrhest  court  of  the  state  would  be  binding  [ 
upon  tbe  Federal  courts,  remarking  that  j 
the  validity  of  tbe  agreement  did  not  depend 

upon  anv  principle  of   ""'"'    
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cantile  law,  or  of  general  jurisprudence.  As 
it  happened  the  sti|iuIation  was  held  valid 
in  all  three  courts,  as  there  was  no  conflict 
between  ths  Federal  rule  and  the  state  rule 
as  applied  to  this  particular  stipulation. 

Again,  when  tlie  Kubn  Case  was  before 
the  circuit  court  [152  Fed.  1013),  Dayton, 
D.  J.,  expressed  the  opinion  that  no  better 
case  could  be  found  to  illustrate  the  wisdom 
of  the  rule  that  state  conrt  decisions  must 
be  followed  on  questiona  in  relation  to  the 
title  to  real  property.  Wiien  the  case  came 
before  tlie  circuit  court  of  appeals,  that 
court,  apparently  being  in  doubt  as  to 
whether  or  not  it  was  bound  to  follow  tbe 
state  court  decision,  certified  it  to  the  Unit- 
ed States  Supreme  Court;  and  the  majority 
of  that  court  (Kuhn  v.  Fairmont  Coal  Co. 
215  U.  8.  34U.  44  L.  ed.  228,  30  Sup.  Ct. 
Kep.  140).  held  that  the  state  court  decision 
was  not  controlling;  but  to  this  there  was 
a  vigorous  disBentinj:r  opinion  bv  Mr.  Jus- 
tice Holmes,  in  which  Mr.  Justices  White 
and  McKenna  concurred.  '  When  the  case 
was  returned  to  the  circuit  court  of  appeals 
{102  C.  C.  A.  4.'i7,  170  Fed.  101),  that 
court,  despite  tlie  rutins  of  the  Supreme 
Court,  was  so  impressed  with  the  practical 
disadvantagi-s  incident  to  the  existence  of 
one  rule  in  the  state  court  for  residents,  and 
another  rule  in  the  Federal  court  for  non- 
residents, that  it  remarked  that  even  if  it 
did  not  ^nd  itHctf  in  accord  with  the  atate 
court  as  to  the  prini-ii>le  of  its  decision,  it 
would  be  inclined  to  fallow  the  same,  and 
as  a  matter  of  fact  did  follow  it.  The  his- 
tory of  this  case  suggests  the  famous  ex- 
ploit of  the  "King   of   France  and  10,000 
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Uw,  and  notwitbitanding  the  many  practi- 
cal difflculties  which  attend  its  operation, 
it  is  not  to  be  disputed  that  there  is  a  wide 
range  of  questions  of  state  law  which  seems 
to  expand,  rather  than  contract,  as  to  which 
the  Federal  courts  feel  bound,  neither  by 
the  provisiona  of  the  judiciary  act  nor  by 
the  principles  of  comity,  to  follow  the  deci- 
sions of  the  state  courts.  Their  Tight  to 
pursue  this  course  is  as  well  eBtsblislied  by 
precedent  as  any  point  of  law  of  doubtful 
Justification  in  principle,  and  apparent  inex- 
pediency in  practice,  can  be.  Commentators 
may  at  most  but  point  out  the  objections 
to  the  practice,  and  aid  in  their  measure  to 
create  a  sentiment,  if  not  for  narrower  re- 
strictions, at  least  against  further  extension 
of  the  practice.  Tlie  main  purpose  of  the 
note,  however,  is  to  show,  without  bias  or 
prejudice,  the  extent  to  which  the  practice 
has  been  carried  by  the  courts,  and  to  note 
the  tendencies  Indicated  either  toward  its 
restriction  or  extension. 

II.  I7nurrltt«m  »r  common  Into 

a.  In  general. 

Originally,  the  United  States  Supreme 
Court  seems  tacitly  to  have  assumed  that 
the  Federal  courts,  in  the  exercise  of  their 
jurisdiction  based  on  diversity  of  citizen- 
ship, were  bound  by  the  decisions  of  the 
highest  courts  of  the  state  in  which  the  ac- 
tion originated,  if  there  were  such  decisions 
on  the  point  in  question,  whether  they  rest- 
ed upon  local  statute  or  upon  general  prin- 
ciples of  common  law.l> 

Thus,  in  a  cose  l>  decided  as  early  as  1803, 
Chief  Justice  Marshall,  though  relying  on 
his  own  reasoning—apparently  because 
there  were  no  state  decisions  on  the  point — 
in  support  of  big  conclusion  that  an  assignee 
of  a  note  made  in  Virginia  could  not  main- 
tain an  action  at  law  thereon  against  a 
remote  assignor,  clearly  assumed  that  the 
Virginia  decisions  had  conclusively  estab- 
lished the  liability  of  the  assignor  to  the 


assignee  as  the  law  of  that  state,  although 
that  was  a  question  of  general  commercial 
law;  and,  in  a  later  case  1''  between  the  same 
parties  on  the  same  note,  accepted  that 
proposition,  apparently  as  a  point  couclu- 
slvely  established,  as  the  basis  of  his  con- 
clusion that  a  suit  would  lie  in  equity. 

In  many  of  the  early  cases  the  Federal 
courts  not  only  followed  the  state  decisions, 
but  expressly  declared  that  it  was  their 
duty  to  do.  so." 

In  a  case  1>  decided  in  1S2T,  the  court 
said:  "This  court  adopts  the  state  deci- 
sions because  they  settle  the  law  applicable 
to  the  case,  and  the  reasons  assigned  for 
this  course  apply  as  well  to  the  rules  of 
construction  growing  out  of  the  common  law 
as  the  statute  law  of  the  state,  when  ap- 
plied to  the  title  of  lands;"  and  in  a  case  *» 
decided  in  1833,  we  find  the  following  lan- 
guage: "Now  the  relation  in  which  our 
circuit  courts'  stand  to  the  states  fn  which 
they  respectively  sit  and  act  is  precisely 
that  of  their  own  courte,  especially  when 
adjudicating  on  cases  where  stat«  lands  or 
state  statutes  come  under  adjudication. 
When  we  find  principles  distinctly  settled 
by  adjudications,  and  known  and  acted  upon 
as  the  law  of  the  land,  we  have  no  more 
right  to  question  them  or  deviate  from 
them,  than  could  be  correctly  exercised  by 
their  own  tribunals."  It  will  be  noted  that 
the  language  just  quoted  implies,  or  at 
least  suggests,  a  doubt  whether  the  rule 
announced  applies  with  similar  force  to 
general  questions  of  common  or  commercial 
law,  as  to  statutory  questions  or  questions 
of  a  simply  local  character,  like  those  in 
relation  to  real  property;  and  even  before 
Swift  V.  Tyson,*!  there  were  occasional  in- 
timations that  the  rule  did  not  opply  to 
questions  of  general  unwritten  law,t>  But 
it  was  not  until  that  case  that  the  right  and 
duty  of  the  Federal  courts  to  depart  from 
the  decisions  of  the  state  court  on  such 
general  questions  received  the  formal  sanc- 
tion and  approval  of  the  Federal  Supreme 
Court,  and  became  a  recognized  rule  of  de- 


ls It  is  true  that  in  one  of  the  very  first 
eases  decided  by  this  court  (Brown  v.  Van 
Braam,  3  Dall.  344,  1  L.  ed.  629),  in  which 
the  court  announced  its  opinion  that,  under 
tlie  laws  and  the  practical  construction  of 
the  courts  of  Bhode  Island,  the  judgment 
of  the  Federal  circuit  court  ought  to  be 
affirmed,.  Chase,  J.,  observed  that  he  con- 
curred in  the  opinion  on  commoii-law  [trin- 
ciples,  and  not  in  compliance  with  the  law 
and  practice  of  the  Rhode  Island  courts. 
The  point,  however,  was  one  of  practice,  and 
not  of  substantive  law. 

l^Mandeville  v.  Riddle,  1  Cranch,  201,  2 
L.  cd.  112. 

17  Riddle  V.  Mandeville,  S  Cranch,  322,  » 
L.  ed.  114. 
40  L.R.A.(N.S.) 


1»  See,  for  example.  Tavlor  v.  Brown, 
6  Cranch,  2S5,  3  L.  ed.  91;  Massie  t.  Watta, 
6  Cranch,  165,  3  L.  ed.  187:  Polk  v.  Wen- 
dal,  9  Crnnch.  S7,  3  L.  ed.  666:  Elmendorf 
V.  Taylor.  10  Wheat.  152,  8  L.  ed.  289; 
Green  v.  Neal,  6  Pet.  291,  S  L.  ed.  402. 

iBJachson  ex  dem.  St.  John  v.  Chew,  12 
Wlieat  153,  8  L.  ed.  583. 

M  Livingston  v.  Moore,  7  Pet.  469,  8  L. 
ed.  751. 

■1 18  Pet.  1,  10  L.  ed.  865. 

"See,  for  example,  Thomas  v.  Hatch,  3 
Sumn.  176,  Fed.  Cas.  No.  13,Pn9,  and  Orovea 
V.  Slaughter,  15  Pet.  449,  10  L.  ed.  800. 
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cision  for  Federal  courts.  Tbe  queutioi 
volved  in  that  case  related  to  commerciBl 
p*per,  but  Justice  Story's-  opinion  reaches 
far  bejond  qaestions  of  commerciiil  law  and 
embraces  practically  all  general  questi 
of  common  law.  Indeed,  the  onlj  questi 
the  Uncage  of  that  opinion  aeenu  to  leave 
under  the  binding  effect  of  the  stale  deci- 
tioDS  are  those  in  relation  to  "rights  and 
titles  to  tbinga  having  a  permanent  locality, 
luch  as  the  rights  and  titles  to  real  estate 
ind  other  matters  immovable  and  interterTi- 
torial  in  their  nature  and  character." 

While  the  doctrine  declared  in  that  caM 
has  steadily  advanced  beyond  the  class  of 
qnestions  then  before  the  court,  and  has 
drawn  within  operation  one  queation 
eranother,  its  progress  has  been  marked  all 
along  its  coarse  by  doubt  and  uncertainty 
M  to  its  practical  application.  Nor  ie 
diiEcutty  confined  to  nonstatutory  or 
^n-l«w  questions.  Many  exceptions  have 
in  coarse  of  time  been  ingrafted  upon  the 
mle  that  the  decisions  of  the  state  courts 
construing  or  interpreting  state  statutes 
must  be  followed  by  the  Federal  courts. 
Tbe  real  iiat  ion  of  the  difficulties  eipe- 
rienced  by  the  courts  and  the  profession 
generally,  both  in  respect  to  statutory  and 
nonstatutory  questions,  and  the  consciuus- 
ness  of  conflicting  and  ambiguous  state- 
ments to  be  found  in  the  opinions,  have  led 
tlie  courts,  from  time  to  time,  to  attempt 
s  restatement  of  the  doctrine  In  somewhat 
(annal  and  precise  terms,  with  the  idea  of 
defining  accurately  its  scope  and  extent 
•Bd  definitely  marking  Its  limitations  and 
Inandaries.  That  these  attempts  have  not 
been  entirely  satisfactory  la  apparent  from 
tbe  differences  of  opinion  on  the  part  of 
courts  and  judges,  sometimes  reflected  in 
the  same  case  as  it  passes  from  court  to 
court,  as  to  whether  a  particular  question 
is  to  be  deemed  one  of  local  law,  concerning 
*hieh  the  decisions  of  the  stats  court  are 
controlling,  or  of  general  law,  as  to  which 
Uie  Federal  court  may  decide  according  to 
its  independent  views.N  The  practical  im- 
poisibility,  as  to  many  questions,  of  dedu- 
cing from  the  general  principles  and  criteria 
OD  the  subject,  whether  the  decisions  of  the 
•tate  court  will  be  r^arded  as  establishing 
a  local  rule  or  rule  of  property  binding 
npon  the  Federal  courts,  or  a  rule  of  gen- 
ial law,  as  to  which  the  Federal  courts 
are  not  bcmnd,  has  rendered  it  necessary  in 
the  later  parts  of  the  note  to  set  forth  in 
•me  detail  the  actual  results  as  to  different 
(lasses  of  questions.  In  the  meantime, 
liwever,  attention  is  directed  to  some 
of  the  general  statements  that  have  been 
formulated  on  tbe  subject,  with  the  cau- 


tion that  boundary  lines  that  are  well 
marked  in  one  case  frequently  disappear  in 
the  next.  Though  the  present  division  of 
the  note  is  concerned  primarily  with  un- 
written or  common  law,  the  statements  in 
question  are  presented  in  tbe  form  in  which 
Uiey  were  madfr,  without  attempting  to  elim- 
inate at  this  point  tbe  portions  thereof  that 
refer  to  constitutional  law.  In  a  later  case 
preaentitig  the  same  question  of  commercial 
law  that  was  involved  in  Swift  v.  I^son, 
the  Federal  Supreme  Court,  in  declaring 
its  independence  of  the  rule  as  declared  by 
the  New  York  courts,  said:  "It  is  a  law 
not  peculiar  to  one  state,  or  dependent  upon 
local  authority,  but  one  arising  out  of  the 
usages  of  the  commercial  world."  ■*  In  a 
esse  decided  shortly  afterwards,**  that 
court,  for  the  express  purpose  of  obviating 
any  misapprehension  that  might  arise  from 
language  used  in  previous  decisions,  under- 
took to  state  the  rule  on  the  subject  some- 
what formally,  thus:  "Since  the  ordinary 
administration  of  the  law  is  carried  on  by 
the  state  courts,  it  necessarily  happens  that 
by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  prop- 
erty and  action  in  the  state,  and  have  all 
the  effect  of  law,  and  which  it  would  be 
wrong  to  disturb.  This  is  especially  true 
with  r^ard  to  the  law  of  real  estate  and 
the  construction  of  state  Constitutions  and 
statutes.  Such  established  rules  are  always 
regarded  by  the  Federal  courts,  no  )ms 
than  by  the  state  courts  themseh-es,  as  au- 
thoritative declarations  of  what  the  law  Is. 
But  where  the  law  has  not  been  thus  settled, 
it  is  the  right  and  duty  of  the  Federal 
courts  to  exercise  their  own  judgment,  as 
they  also  always  do  in  reference  to  the  doc- 
trines of  commercial  law  and  general  juris- 
prudence. So,  when  contracts  and  tranaae- 
tions  have  been  entered  into,  and  riglits 
have  accrued  thereon,  under  a  particular 
state  of  the  decisions,  or  when  there  has 
been  no  decision  of  tbe  state  tribunals,  the 
Federal  courts  properly  claim  tbe  right  to 
adopt  their  own  interpretation  of  the  law 
applicabls  to  the  case,  although  a  different 
interpretation  may  be  adopted  by  the  state 
courts  after  such  rights  have  accrued.  But 
even  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  Federal  courU 
will  lean  towards  an  agreement  of  views 
with  the  state  courts  if  the  question  seems 
to  them  balanced  with  doubt.  Acting  on 
these  principles,  founded  as  they  are  on 
comity  and  good  sense,  tbe  courts  of  the 
United  States,  wtihout  sacrificing  their  own 
dignity  as  independent  tribunals,  endeavor 


M  Brooklyn  City  ft  N.  B.  Co.  v.  National 
Bank,  102  tl.  S.  14,  2S  L.  ed.  «]. 

■0  Burgess  t.  Seligman,  107  U.  S.  20,  27 
L.  ed.  369.  2  Sup.  Ct.  Rep.   10.  l|c 
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to  avoid,  and  m  moat  coses  doavoid,  ttny 
_  unseemly  conflict  with  the  well-considered 
deciaiona  of  tlie  atate  courts.  As,  however, 
the  every  object  of  giving  to  the  national 
courts  jurisdiction  to  adminiater  the  lawa 
of  the  states  in  controversies  between  citi- 
zens of  different  states  was  to  institute  in- 
dependent tribunals  which  it  might  be  aup- 
poBed  would  be  unaffected  by  loc^l  preju- 
dicea  and  aectionat  views,  it  would  be  a  der- 
eliction of  their  duty  not  to  exerciae  an  in- 
dependent judgment  in  cases  not  foreclosed 
by  previous  adjudication." 

A  little,  later  the  same  court,"  after  re- 
marking that  the  utt«rancea  of  the  court  on 
this  subject  had  not  been  entirely  harmon- 
ious, and.  that  tlie  subject  had  not  been 
aaeertained  and  defined  with  that  uniform- 
ity and  precision  desirable  in  a  matter  of 
aucli  great  importance,  said:  "It  is  also 
well  settled  that  where  a  course  of  decisions, 
whether  founded  upon  statutes  or  not,  have 
become  rules  of  property  as  laid  down  by 
the  highest  courts  of  the  state,  by  which  is 
meant  those  rules  governing  the  descent, 
transfer,  or  sale  of  property,  and  the  rules 
which  affect  the  title  and  poaaeasion  thereto, 
they  are  to  he  treated  as  lawa  of  that 
state  by  the  Federal  courts.  .  ,  ,  There 
are,  undoubtedly,  exceptions  to  the  principle 
that  the  decisions  of  the  atate  courts  aa  to 
what  are  the  laws  of  that  state  are  in  all 
cases  binding  upon  the  Federal  courts.  The 
case  of  Swift  v.  Tyson,  which  has  been  often 
followed,  establialied  the  principle  tbnt  if 
this  court  took  a  different  view  of  what 
the  law  was  in  certain  classes  of  cases 
which  ought  to  be  governed  by  the  general 
principles  of  commercial  lasr,  from  the 
state  court,  it  was  not  bound  to  follow 
the  latter.  There  is  therefore  a  largo  Held 
of  jurisprudence  left,  in  which  the  question 
of  how  far  tlie  decisions  of  state  courts  con- 
stitute the  law  of  those  states  is  an  em- 
bar  raasing  one." 

In  another  case,  involving  the  ques- 
tion of  fellow  servants,  the  court  thus 
indicates  the  nature  of  a  general  ques- 
tion as  to  which  the  decisions  of  the 
state  courts  are  not  conclusive."  "Accord- 
ing to  the  decisions  of  this  court,  it  is  not 
open  to  doubt  that  the  responsibility  of  a 
railroad  company  to  its  employees  is  a  mat- 
ter of  general  law.  .  .  ,  But  passing 
beyond  the  matter  of  authorities,  the  ques- 
tion is  essentially  one  of  general  law.  It 
does  not  depend  upon  any  statute ;  it  does 
not  spring  from  any  local  usage  or  custom: 
there  is  in   it  no  rule  of  property,  but   it 

MRucher  v.  Cheshire  R.' Co.  126  U.  S. 
RS.-i.  :tl  L.  od.  1^5.  »  Sup.  Ct.  Rep.  974. 

«T  Baltimore  &  O.  R.  Co.  v.  Baugh,  140 
U.  S.  36H,  37  h.  ed.  772,  13  Sup.  Ct.  Rep. 


rests  upon  those  considerations  of  right  and 
justice  which  liave  been  gathered  into  the 
great  body  of  the  rules  and  principles  known 
as  the  'common  law.'  There  is  no  question 
as  to  the  power  of  the  states  to  legislate 
and  change  the  rules  of  the  common  law 
in  this  respect,  as  in  others;  but  in  the 
absence  of  such  l^islation,  the  question  is 
one  determinable  only  by  the  general  prin- 
ctplea  of  that  law.  Further  than  that,  it  ia 
a  queation  in  which  the  nation  as  a  whole 
ia  interested.  It  entera  into  the  commerce 
of  the  country.  .  .  .  Whatever  may  be 
Bccomplished  by  statute, — and  of  that  we 
have  now  nothing  to  say, — it  is  obvious  that 
the  relations  between  the  company  and  em- 
ployee are  not  in  any  sense  of  the  term  local 
in  character,  but  are  of  a  general  nature  and 
to   be  determined   by   the  general    rules   of 


law." 


In   one   of   its   latest   utterancea   on   the 

subject,"  the  court,  speaking  by  Harlan, 
J.,  said  that  the  following  principles  can 
be  no  longer  questioned:  "1.  When  admin- 
istering atate  laws  and  determining  rights 
accruing  under  those  laws,  the  jurisdiction 
of  the  Federal  court  is  an  independent  one, 
not  subordinate  to,  but  co.ordinate  and  con- 
current with,  the  jurisdiction  of  the  state 
courts.  2.  Where,  before  the  rights  of  (A« 
parties  accrued,  certain  rules  relating  to 
real  estate  have  been  ao  established  by  state 
decisions  as  to  become  rules  of  property 
and  action  in  the  state,  those  rulea  are  ac- 
cepted by  the  Federal  court  as  authoritative 
declarations  of  the  taw  of  the  state.  3. 
But  where  the  law  of  the  stale  has  not  been 
thus  settled,  it  is  not  only  the  right,  but 
the  duty,  of  the  Federal  court  to  exerciae 
its  own  judgment,  as  it  alao  always  does 
when  the  case  before  it  depends  upon  the 
doctrines  of  commercial  law  and  general 
jurisprudence.  4.  So,  when  contracts  and 
transactions  are  entered  into,  and  rigbta 
iiave  accrued  under  a  particular  state  of 
the  local  decisions,  or  when  there  has  bem 
no  decision  by  lAe  state  court  on  the  par' 
licular  question  tnuolred,  then  the  Federal 
courts  properly  claim  the  right  to  give  effect 
to  their  own  judgment  as  to  what  is  the 
law  of  the  atate  applicable  to  the  case, 
even  where  a  different  view  has  been  ex- 
pressed by  the  state  court  after  the  rights  of 
parties  accrued.  But  even  in  audi  cases, 
for  the  sake  of  comity  and  to  avoid  con- 
fusion,   the    Federal    court    should    alwkye 

MKuhn  T.  Fairmont  Coal  Co.  215  U.  s" 
.14!).  54  L.  ed.  228,  30  Sup.  Ct.  Rep.  140, 
Holmes,  J.,  wrote  a  vigorous  dissenting 
niiinion  in  this  case,  in  which  White  and 
McKenna,  JJ.,  concurred.  The  italics  indi- 
cated in  tlie  text  were  tlioae  employed  by  the 
majority  opinion  itself. 
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\ta.a  to  au  agreetnent  with  the  state  court 
if  tbe  question  is  balani;ed  with  doubt." 

Even  when  a  question  of  nonstatutory  law 
ia  in  ita  nature  local,  so  tliat  a  settled  line 
of  state  court  decisions  with  reference  to  it 
will  be  binding  upon  the  state  courts,  there 
IB  i,Bthoritj  for  the  position  that  a  single 
decision  of  the  state  court  is  not  controll- 
ing, in  other  worda  that  more  than  one 
decision  is  essential  to  establish  a  rule  as 
a  rule  of  property  binding  upon  the  Federal 
courts.**  And  a  recent  decision  of  the  United 
Slates  Supreme  Court  M  asserts  the  same 
rigbt  of  the  Federal  court  to  refuse  to  fol- 
low a  decision  of  the  state  court  on  the 
qnestion  of  unwritten  law,— otherwise  ons 
of  a  local  character,  as  to  which  the  state 
court  decisions  would  be  controlling, — ren- 


dered after  the  rights  of  tbe  parties  had 
accrued,  that  has  been  frequently  exercised 
in    respect   of   decisions   under   atate   stat- 

h.  Looal  rules;  rules  of  property. 

So  far  Be  nonstatutory  law  ia  concerned, 
it  may  be  safely  deduced  from  tbe  state- 
ments of  general  principles  in  the  cases 
cited  in  tJie  last  subdivision,  that  the  Fed- 
eral courts  are  not  bound  to  follow  the  deci- 
sions of  the  state  courts  on  questions  of  gen- 
eral Iaw,Sl  but  are  bound  to  follow  the  deci. 
aions  of  those  courts  on  questions  of  local 
law  1  and  decisions  constituting  rules  of 
property,**  Tbe  difficulty  however  is  to  de- 
termine   what   questions   are   general,   and 


»Ab  a  precedent  the  decision  of  the  su- 
preme court  of  a  state,  though  single,  is  en- 
titled to  peculiar  respect  in  a  case  involv- 
ing questions  in  relation  to  real  property, 
but  it  is  not  conclusive  iu  tbe  courts  of 
the  United  States  unless  it  has  become  a 
rule  of  property.  Gibson  v.  Lyon,  116  U. 
S.  439,  2S  L.  ed.  440.  6  Sup.  Ct.  Rep.  129; 
Fretti  V.  Shriver,  IBl   Fed,  2711. 

A  well-defined  distinction  exists  between 
the  establishment  of  a  rule  of  property  by 
means  of  tbe  interpretation  of  the  highest 
court  of  a  state,  of  the  general  principles 
of  the  common  law,  and  the  construction 
ij  such  a  court  of  a  local  statute.  In  the 
Former  case,  a  settled  course  of  decisions 
of  the  state  court  is  generally  requisite. 
A  single  decision,  though  always  persuasive, 
may  not  be  controlling.  Yocum  v.  Parker, 
BT  C-  C.  A.  227,  134  Fed.  205,  holding  that 
R  decision  of  a  state  court  construing  a  stat- 
nte  of  wills  was  binding  upon  tbe  Federal 
court,  although  rendered  in  a  case  involving 
tbe  same  devise  that  was  before  the  Federal 
conrt.  Tbia,  of  course,  upon  tbe  assump- 
tion that  the  judgment  of  tbe  state  court 
was  not  ret  judicata. 

In  jVlessinger  v.  Anderson,  98  C.  0.  A, 
«5.  171  Fed.  785,  the  circuit  court  of  ap- 
peals, speaking  by  Lurton,  J.,  stated  that 
an  additional  reason  for  refusing  to  retract 
1  previous  decision  in  the  Federal  court 
construing  a  will,  and  follow  a  subsequent 
instruction  placed  upon  tbe  same  will  by 
the  state  court,  was  found  in  tbe  fact  that 
at  the  time  of  the  earlier  Federal  decision 
there  was  no  settled  line  of  state  decisions 
tpplicable  to  the  devise  in  question,  saying: 
"Ihis  was  a  controversy  between  citijens  of 
different  states,  and  when,  as  was  our  duty, 
*e  reached  a  conclusion  upon  common-law 
principles  in  the  exercise  of  our  independent 
judgment,  we  are  now  under  no  obligation 
to  recede  from  that  opinion  merely  because 
in  snother  case  the  supreme  court  of  Ohio 
li«*  since  reached  a  different  result."  (Cit- 
ing Burgess  v.  Seligman,  107  U.  S.  20,  27 
h.  ed.  35S.)  See  cases  cited  in  opinion  on 
Ais  point.  This  case,  however,  was  re- 
versed by  tbe  Supreme  Court.     See  infra, 


**Kuhn  V.  Fairmont  Coal  Co.  215  U.  8. 
349,  64  L.  ed.  228,  30  Sup.  Ct.  Rep.  140. 

»  See  infra.  III.  a. 

M  See,  for  example,  Watson  t.  Tarpley, 
18  How.  617,  15  L.  ed.  509;  Mercer  County 
T..Hacket,  1  Wall.  83,  17  L.  ed.  648;  Pine 
Grove  Twp.  v.  Talcott,  19  Wall.  668,  22  L. 
ed.  227;  Oates  v.  First  Nat.  Bank,  100  U. 
S.  239,  25  L.  ed.  680;  Burgess  v.  Seligman, 
107  U.  8.  20,  27  L.  ed.  3.^0;  Hough  t. 
Texas  A.  P.  R.  Co.  100  U.  S.  213,  25  L.  ed. 
612.  This  list  could  be  extended  almost 
indefinitely,  and  tbe  general  proposition  of 
the  text  is  exemplified  hy  practically  all 
the  cases  in  which  the  Federal  courts,  in 
cases  where  tbe  jurisdiction  was  dependent 
upon  diversity  of  citizenship,  have  held  that 
they  were  not  bound  to  follow  the  decisions 
of  the  atate  court.  So  far  as  precedents  are 
concerned,  there  is  no  doubt  whatever  as  to 
tbe  rule,  and  to  state  the  rule  is  for  prac- 
tical purposes  merely  to  state  the  question 
under  investigation  in'  a  difTerent  form, 
since  the  real  difficulty  is  to  determine 
whether  or  not  a  particular  question  is  gen- 
eral within  tbe  meaning  of  the  rule. 

»»eee,  for  example,  Ellis  v.  Davis,  106 
U.  8,  485,  27  L.  ed.  lOOfl,  3  Sup.  Ct,  Rep. 
327,  and  other  cases  cited  in  preceding  note. 
Here,  again,  tbe  difficulty  is  not  to  sustain* 
tbe  rule,  but  to  determine  what  questions 
are  local  within  its  meaning. 

**  See,  for  example.  Pleasant  Twp.  t. 
.3:tna  L.  Ins.  Co.  138  U.  S.  67,  34  L.  ed. 
864,  11  Sup.  Ct.  Rep.  215;  Olcott  v.  Bynum, 
17  Wall.  44,  21  L.  ed.  670;  Burgess  v."  Selig- 
man, 107  U.  S.  20,  27  L.  ed.  369;  Bacon  v. 
Northwestern  Mut.  h.  Ins.  Co.  131  U.  S. 
268,  33  L.  ed.  128,  9  Sup.  Ct.  Rep.  787; 
Chicago  V.  Robbins.  2  Black,  41S.  17  t.  ed. 
298;  Christy  v.  Pridgeon,  4  Wall.  196,  18 
L.  ed.  322;  Amis  v.  Smith,  16  Pet.  303, 
10  L.  ed.  973,  and  many  others  cited 
tbronghout  the  note.  Here,  again,  there  is 
no  doubt  as  to  the  rule;  tbe  difficulty  is 
to  determine  when  the  decisions  of  the 
.state  courts  are  to  be  regarded  as  eetabliali- 
ing  rules  of  property. 
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wbat  are  local,  within  the  meaning  of  tliese 
principIes.SB  and  what  is  tne&Dt  bj  the  phrase 
"rules  of  property"  as  hero  used.  Tbe 
difficulty  of  difltinguishing  between  genera) 
and  local  questions  maj  be  illustrated  by  a 
comparison  of  a  few  cases.  In  one  case  >■ 
the  United  States  Supreme  Court  held  that 
the  liability  of  a  municipality  for  i&jurice 
from  defects  in  sidewalks  was  a  local  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  were  controlling,  though  those  deci- 
sions did  not  involve  any  specific  statute, 
and  turned  upon  the  distinction  between  the 
public  and  private  functions  of  municipali- 
ties,— a  distinction  that  is  by  no  means  pe- 
culiar to  the  law  of  the  particular  state  in 
which  the  action  originated,  but  is  very 
generally  recogniied  as  the  test  of  munici- 
pal liability  in  this  class  of  cases.  Upon 
the  other  band,  as  subsequently  shown,'^ 
the  fact  that  the  state  court  decisions  on 
questions  of  common  law,  e.  g.,  those  in  re- 
lation to  eonunercial  contracts  or  the  lia- 
bility of  master  to  servant,  turn  upon  con- 
siderations that  are  of  general  applicability 
and  recognition,  is  regarded  as  a  sufflcient 
reason  for  holding  that  they  relate  to  ques- 
tion* of  general  law  rather  thao  local  law, 
and  so  are  not  binding  upon  the  Federal 
courts.  If  it  be  supposed  that  it  was  the 
fact  that  the  rule  in  the  former  case  re- 
lated to  municipalities,  that  impressed  it 
with  a  local  character,  we  are  confronted 
with  a  case  holding  that  the  question, 
"What  la  a  public  purpose  for  which  a 
county  or  municipality  may  issue  bonds," 
is  one  of  general  law,  as  to  which  the  de- 
cisions of  the  state  court  are  not  eon  troll- 
ing." 

Occasionally,  language  is  used  by  the 
courts  that  state  decisions,  even  upon  a 
question  of  common  law  which  in  its  na- 
ture is  general,  and  which  arises  in  substan- 
'tially  the  same  way  in  all  common-law  ju- 
risdictions, may  have  so  clearly  established 
a  settled  rule  in  the  premises  as  to  make 
it  a  part  of  the  peculiar  and  local  law  of  the 

M  lij  Baltimore  A  0.  R.  Co.  t.  Baugh,  148 
U.  B.  388,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
9H,  the  court  said:  "Whatever  differences 
of  opinion  may  have  been  expressed  have 
not  been  on  the  question  whether  a  matter 
of  genera!  law  should  be  settled  by  the 
independent  judgment  of  this  court,  rather 
than  through  an  adherence  to  the  decisions 
of   the    state   courts,    but   upon    the   other 

Juestion,  whether  a  given  matter  is  one  of 
oca!  or  of  genera!  law," 

M  Detroit  v.  Oabotne,   135  U.  S.   492,  S4 
L.  ed.  280,  10  Sup.  Ct.  Rep.  1012. 
T  Infra,  IV,  a;   IV.  q.  2   (a). 
»"  Olcott  r.  Fond  du  Lac  County,  16  Wall. 
073.  21  L.  ed.  382. 
10  L.R.A.(N.S.) 


state.U*  This  '  limitation  of  the  rale,  if 
it  were  sustained  by  the  cases,  would 
remove  or  at  least  mitigate  one  serious 
objection  to  it,  which  lies  in  the  pos- 
sibility that  one  who  has  contracted  or 
otherwise  acted  in  reliance  upon  the  de- 
cisions of  tbe  highest  state  court  upon 
a  question  of  general  law  may  find  that 
his  reasonable  expectations  are  defeated 
by  the  accidental  circumstance  that  the 
action  is  brought  in  the  Federal  court. 
The  view,  however,  that  a  question  which  in 
its  nature  is  a  general  questio 
law,  e.  g.,  questions  in  relation  to  ci 
cial  papers  or  in  relation  to  a  master's  lia- 
bility for  injury  to  a  servant,  may  become  a 
local  question,  as  to  which  the  Federal 
court  is  bound  to  follow  the  state  court  de- 
cisions, merely  because  those  decisions  have 
established  a  settled  rule  on  the  point,  haa 
hut  little  support  from  the  cases.  And  it 
will  be  observed  that  in  general  the  Federal 
courts  justify  their  refusal  to  follow  tbe 
state  court  on  general  questions  of  eom- 
mon  law,  because  they  are  in  their  natni« 
general  questions,  and  not  because  they  have 
not  been  settled  by  the  decisions  of  the 
state  court.  In  many  eases,  of  course,  it 
was  the  very  fact  that  tbe  state  court  de- 
cisions had  settled  the  question  contrary  to 
the  doctrine  of  tbe  Federal  cases,  that  mada 
it  necessary  to  invoke  that  doctrine.  It  may 
be,  however,  that  the  fact  whether  or  not 
a  question  has  been  settled  by  a  nuiform 
and  recognized  course  of  decisions  in  the 
state  courts  may  exert  some  influence  in 
determining  whether  it  should  be  regarded 
as  general  or  local  within  the  rule  under 
discussion,  if,  from  its  nature  and  the  ele- 
ments which  enter  into  it,  its  character  in 
that  respect  might  otherwise  be  open  to 
doubt. 

Again,  the  significance  of  the  expression 
"rules  of  property"  in  the  statements  of 
the  principles  governing  the  duty  of  the 
Federal  courts  to  follow  the  decisions  of  the 
state  court  is  not  entirely  clear.  Rules 
established  by  the  deciaions  of  the  state 
courts  in  respect  of  tangible  real  or  per- 
sonal property  are  doubtless  in  general  rules 
of  property  within  the  meaning  of  those 
general  principles.  Occasionally,  the  ex- 
si  on  seems  to  be  used  in  a  broader  sense 
as  the  equivalent  of  rules  of  action  or 
conduct,!*  in  which  event  it  would  seem  to 
embrace  general  rules  as  to  the  validity, 
construction,  or  effect,  even  of  personal  con- 

u>See,  for  example,  Snabx  &  T.  Co.  t. 
FBI  en  U  AN. 

"  See.  for  example,  Burgess  v.  Seligraan, 
107  tJ.  S.  20.  27  L.  ed.  359,  2  Sup.  Ct  Rep. 
10;  rieaeant  Twp.  v.  .*:tna  L.  Ins.  Co.  138 
U.  S.  67,  31  L.  ed.  864,  11  Sup.  Ct  Bep. 
215. 
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tracts,  which  have  became  so  eatablislicd  by 
the  decisiona  of  the  Btate  courU  tliat  tliey 
KAj  be  assumed  to  have  been  generally 
acted  upon.  The  expreasion,  however, 
not,  for  the  purposea  now  under  consii 
tion,  be  ordinarilf  given  tbat  broader 
nifieaiice,  as  is  apparent  from  the  vie 
tablished  rule  that  the  Federal  courts  are 
not  bound  to  follow  the  deciaions  of  the 
sttte  court  with  respect  to  commor 
questions  in  relation  to  commercial 
tracts.  Doubtless,  a  rule  established  bj  the 
declstons  of  the  state  courts  on  a  questior 
of  unnritten  law  in  relation  to  intangible 
personal  contractual  rigbta  may  be  r^ard 
ed  as  a  local  rule,  and  so  binding  upon 
the  Federal  courts  if  based  on  conditii 
or  ronaiderations  peculiar  to  the  atate 
which  the  action  originates;  and  it  may  be 
that  in  some  instancea  a  rule  eatabliahed 
by  the  decisions  of  the  state  court  in  the 
telation  to  such  rights  will  be  regarded  as 
t  rule  of  property  by  which  the  Federal 
courts  are  bound  not  with  atandiug  that  it 
rests  upoD  general  reasoning  and  consider- 
iliona  not  peculiar  to  the  particular  state. 
For  the  purposes  of  a  general  rule,  however, 
it  is  not  safe  to  extend  the  expreaaion 
"mles  of  property"  aa  employed  in  the 
statement  of  principles  in  relation  to  the 
iubject  under  consideration,  beyond  rules  in 
iel*tion  to  tangible  real  or  personal  proper- 
ty.* But  upon  the  other  hand,  according 
to  a  recent  decision  of  the  United  States 
Supreme  Court,*^  the  mere  fact  that  a 
dccisioii  of  the  state  court  relates  to  tangi- 
ble real  or  personal  property  is  not  in  it- 
■elf  sufficient  to  characterize  it  aa  «  "rule 
of  property"  binding  upon  the  Federal 
nniTi;  it  must,  in  addition,  be  a  deeision, 
or  part  of  a  line  of  decisions,  antedating 
the  accrual  of  the  rights  under  investiga- 
tion. In  other  words,  to  bear  the  undoubted 
ind  unquestioned  character  of  a  rule  of 
property  binding  upon  the  Federal  court, 
H  VDuld  seem  that  a  decision  must  not 
only  nlate  to  tangible  real  or  personal 
property,  but  must  also  have  acquired  the 
cbsracter  of  a  rule  of  action  or  rule  of  con- 
dnct." 


*See  statement  previously  quoted  from 
Bncher  v.  Cheshire  R.  Co.  supra,  II.  a, 
note  26,  as  to  meaning  of  "rules  ot  prop- 
erty" in  this  connection. 

"•Kuhn  V.  Fairmont  Coal  Co.  215  U.  8. 
M.  &i  L.  ed.  22S,  30  Sup.  Ct.  Rep.  140. 

"In  Keene  Five  Cent  Sav.  Bank  v.  Read, 
M  C.  C.  A.  225,  123  Fed.  221.  writ  of  cer- 
tiorari denied  in  191  U.  S.  887.  48  L.  ed. 
MS,  2S  Sup.  Ct.  Rep.  841,  the  court  de- 
tlaret,  generally,  that  the  "proper  inter- 
pretation of  a  private  contract  preaents  a 
«ULA.(N.S.) 


the  state  courts  in  relation  to  tangible 
real  or  personal  property,  frequently  em- 
ploy language  implying  that  a  rule  qI  prop- 
erty which  is  binding  upon  the  Federal 
courts  is  the  product  of  repeated  decisions, 
or  a  line  of  deciaiona,  in  reliance  upon 
which  parties  may  be  assumed  to  have  acted, 
yet  it  is  believed  that,  with  the  exception 
just  noted,  the  courts  have  rarely  declined 
—perhaps  because  they  have  had  no  occa- 
sion to  do  so — to  follow  decisions  of  the 
state  coui'ts  in  relation  to  tangible  real  or 
personal  property  solely  upon  the  ground 
that  they  were  rendered  after  the  rights 
of  the  parties  had  accrued,  though,  aa 
as  Bubsequently  shown,  this  course  is  fre- 
quently pursued  with  respect  to  decisions 
in  relation  to  state  Constitutions  or  stat- 
utes. The  rule  V  that  Federal  courts  are 
not  bound  to  follow  decisions  of  the  atate 
court  construing  particular  wills  ( assuming, 
of  course,  that  the  decisions  are  not  res 
fiidicata),  as  they  are  the  decisions  of 
courts  construing  particular  state  statutes, 
can  hardly  be  regarded  as  an  application  of 
the  exception  under  consideration,  since 
such  decisions,  when  they  deal  merely  with 
the  peculiar  language  ot  the  particular 
will  before  the  court, — and  that  is  as  far  as 
the  rule  goes, — ^scarcely  purport  to  be  judi- 
cial precedents,  even  for  subsequent  cases 
the  state  court,  and  in  that  respect  are 
unlike  the  deciaion  of  the  state  court  in- 
voh-ed  in  tlie  Kuhn  Case,  which  purported 
to  decide  a  general  question  in  relation  to 
real  property,  and  concededly  establiahed 
a  binding  precedent  for  aubsequent  cases  in 
the  state  court,  irrespective  of  any  ques- 
tion whether  the  rights  in  question  accrued 
before  or  after  the  decision. 


a.  In  general. 

.rly  recognised  by  the  United 
States  Supreme  Court  that  a  "G:ied  and 
.ed  construction  by  state  courts  of 
their  respective  statute  laws"  makes  in  fact 
a  part  of  the  statute  law  of  the  country, 
however  we  may  doubt  the  propriety  of  that 
construction.** 

question  of  general  law,  concerning  which 
the  Federal  courts  are  entitled  to  express 
an  independent  judgment,  unless  the  eon- 
tract  is  one  relating  to  the  sale  or  con- 
veyance of  real  or  personal  property,  and 
it  contains  words  or  phrases  that,  in  virtue 
of  local  decisions,  have  acquired  a  definite 
meaning,  and  have  thus  become  rules  of 
property  within  the  state." 

«  See  infra,  jjj. 

«  Shelby  V.  Gut.  11  Wheat  361,  «  L.  ed. 
405.      And   see  oilier   early   cases  i    Pollarf 
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And  Cliief  Justice   MRrsliaU   in  an  cnrlj 
case,**  after  observing  that  it  the  point 
question,  wliicli  related  to  the  constructiDH 
of  a  Kentucky  statute,  were  to  be  decided  by 
the  court  for  the  iirst  time,  there  would  be 
a,   considerable   contrariety   of   opi 
marked   that   if  tlie   point  shall   appear  to 
have  been  settled  in  Kentucky,  it  would  be 
unnecessary    to    discuss    it ;     and    added : 
"This    court    lias    uniformly    professed    ii 
disposition,  in  cases  de|>ending  on  the  laws 
of  &  particular  state,  to  ailopt  tbe  const 
tion   which   the    poiirts   of   the   state   have 
given  to  those  laws.    This  course  la  founded 
on  the  principle,  supposed  to  be  universally 
recognized,  that  the  judicial  department  of 
every  government,   where   such   department 
exists,   is   the   appropriate   organ    for   con- 
struing the  legislative  acts  of  that  govern- 
ment.   Thus,  no  court  in  the  universe  which 
professed  to  be  governed  by  principle  would, 
we    presume,    undertake    to    say    that    the 
courts  of  Great  Britain  or  of  France 
any  other  nation  bad  misunderstood   their 
own  statutes,  and  therefore  erect  itself  ir 
a  tribunal  which   should  correct  such  m 
understanding.    We  receive  the  construeti 
given   by  the   courts   of  the   nation   as   t 
true   sense   of   the   law,   and   feel   ourseli 
no  more  at  liberty  to  depart  from  that  cc 
struction  than  to  depart  from  the  words  of 
the   statute.      On   this    principle,    the   con- 
struction given   by  this  court  to  the  Con- 
stitution   and    laws   of   the   United    States 
lived  by  all  as  the  true 


the 


ciple,   the   < 


tion  given  hy  the  courts  of  the  several  statea 
to  the  legislative  acts  of  those  states  is  re- 
ceived as  true,  unless  they  come  in  con- 
flict with  the  Constitution,  laws,  or  treat- 
ies of  the  United  States.  If,  then,  this 
question  has  been'  settled  in  Kentucky,  we 
must  suppose  it  to  l>e  rightly  Rettled."  And 
this  rule  of  decision  had  become  so  firmly 
fixed  by  1H32  that,  in  a  case**  decided  in 
that  year,  tbe  Federal  Supreme  Court  ac' 
cepted  and  followed  the  last  construction 
placed  upon  a  state  statute  by  the  state 
supreme  court,  which  had  become  a  rule 
of  property  in  the  state,  notwithstanding 
that,  in  reliance  upon  earlier  state  decisions, 
it  had  previously  placed  a  contrary  con- 
struction upon  the  very  statute.  And  Chief 
Justice   Marshall,   while  sitting   in  circuit, 

v.  Uwight,  4  Cranch,  421,  2  L.  ed.  660; 
M'Dijwell  V.'  Pevton,  10  Wheat.  4.54,  6 
L.  ed.  364:  I.uther  v.  Rorderi,  7  How.  1. 
12  L.  ed.  rm-.  KosR  V.  Sl'J.ung,  9  Pet.  283, 
8  L.  ed.  400;  Hank  of  United  States  v. 
Daniel.  12  Pet.  32,  9  L.  ed.  98!). 

**  Kluicndorf   v.  Taylor,   10   Wheat.   152, 
6  L.  ed.  283. 

*t  Green   v.    Neal,   6   Pet.   231,   8   L.   ed. 
402. 
40  L.B.A.(N.S.) 


— in  marked  contrast  to  the  disposition 
manifested  by  the  courts  in  the  later  Fed- 
eral cases  to  restrict  the  rule  which  calls 
upon  them  to  follow  the  decisions  of  the 
state  upon  questions  arising  under  state 
Constitutions  and  statutes, — expressed  his 
rehictance  to  construe  state  statutes,  even 
when  there  has  been  no  construction  there- 
of by  the  state  courts.  Thus;  "It  is  al- 
ways with  much  reluctance  that  I  break 
away  in  expounding  the  statute  of  a  state; 
tor  the  exposition  of  the  acta  of  every  legis- 
lature is,  I  think,  tbe  peculiar  aud  appro- 
priate duty  of  the  tribunals  created  by  that 
legialature."*8 

But  this  rule,  like  the  rule  in  relation 
to  nonstatutory  questions,  though  not  to 
the  same  extent,  has  iaeen  gradually  're- 
stricted in  its  scope  until  there  are  now  a 
variety  of  circumstances  that  may  defeat 
its  operation.  In  one  case,  the  Federal  Su- 
preme Court  went  so  far  as  to  declar>.  that 
it  had  never  hesitated  in  cases  brought 
there  under  the  25th  section  of  the  judi- 
ciary act,  to  determine  for  itself  the  con- 
struction and  effect  of  any  statute  of  a  state 
brought  under  review,  without  reference  to 
the  previous  adjudications  of  tiie  highest 
courts  of  the  state,  though  it  added  tliat 
what  it  had  said  did  not  apply  where  the 
settlejl  decisions  in  relation  to  a  statute 
local  in  its  character  have  become  rules 
of  property.*'  And  in  a  case  involving  the 
constitutionality  of  a  state  statute,  it  was 
declared  by  the  United  States  Supreme 
Court  that  "in  matters  of  contract  especial- 
ly, the  right  of  citizens  of  different  states 
litigate  in  the  >'ederal  courts  «f  the  va> 
us  states  is  a  right  to  demand  the  inde- 
pendent judgments  of  those  courts."*' 
Some  of  these  cases,  taken  by   themselves, 

*»  Coates  V.  Muse,  1  Brock.  53B,  Fed.  Caa. 
No.  2,B17.     ■ 

Butz  V.  Muscatine  8  Wall.  57S,  10 
L.  ed.  490,  followed  in  United  States  ex  rel. 
Amy  V.  Burlington,  154  U.  S.  568.  and  19 
L.  ed.  495,  14  Sup.  Ct.  Rep.  1212.  There  was 
a  vigorous  dissenting  opinion  by  Miller. 
J.,  in  which  Chase,  Ch.  J.,  concurred,  point- 
ing out  that  Swayne,  who  wrote  the  pre- 
vailing opinion,  had  previously  held  in  Leff- 
ngwell  v.  Warren.  2  Black.  599.  17  L.  ed. 
201,  that  the  Federal  court  would  follow 
tbe  latest  settled  adjudications  of  the  slate 
■ourts.  and  in  Gelpcke  v.  Dubuque,  1  Wall. 
175,  17  L.  ed.  520,  had  only  claimed  to 
modify  that  doctrine  so  far  as  to  hold  con- 
tracts valid  which  had  the  support  of  some 
prior  decisions  of  the  state  court. 

*»  Pleasant  Twp.  v.  ^Etna  L.  Ins.  Co.  138 
V.  S.  87,  34  U  ed.  864,  11  Sup.  Ct.  Hep. 
215.  In  this  case,  however,  tbe  Supreme 
Court  approved  of  and  followed,  or  at  least 
reached  the  same  result  as,  the  state  de- 
cisions, holding  the  statute  u neon stitut ion-' 
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vould  certainly  lend  color  to  tlie  view 
that  the  general  rule  is  for  the  Federal 
court*  to  decide  for  themselves  questions 
ftrUing  under  state  Const  i  tut  ions  and  stat- 
utes, and  the  exception  is  to  follow  the  de- 
ciiions  of  the  state  courts  when  the  state 
decisions  have  become  rules  of  property. 
In  8pit«,  hoA-ever,  of  the  constant  tendency 
of  the  Federal  courts  to  deny  the  conclusive 
effect  of  state  decisions  under  various  cir- 
cuznstanres,  it  ma;  be  said  that  to  follow 
the  state  decisions  is  the  general  rule,  and 
to  refuse  to  follow  them  the  exception,  so 
far  as  questions  under  state  Constitutions 
and  statutes  are  concerned.  Tliat  respect 
for  rules  of  property  is  not  the  ground, 
and  does  not  define  the  limits,  of  the 
duty  of  the  Federal  courts  to  follow  state 
decJAiona  under  state  Constitutions  or 
statutes,  but  may  in  some  circumstances 
alTard  a  justification  for  a  departure 
tlierrfrom  is  illustrated  by  a  comparison 
of  the  cases  subsequently  cited,U  in  which 
the  Federal  courta  have  declined  to  fol- 
iov  the  latest  decisions  of  the  court  as 
to  the  Talidity  or  effect  of  a  statute, 
when  they  would  have  the  effect  to  invali- 
date rontrarta  valid  according  to  the  earlier 
Ktate  decisions  in  force  when  tliey  were 
made,  with  cases  *<•  where  later  state  de- 
tisioDS  upholding  the  validity  of  tbe  con- 
tricts  were  followed,  even  upon  the  assump- 
tion that  the  earlier  state  decisions  would 
bare  iovaHdat^d  them.  As  the  later  de- 
cifions  were  rendered  after  the  contracts  in 
ijueBtion  were  made  they  could  hardly  be 
pe^rded  as  rules  of  property.  Tlie  reason 
they  were  followed  was  that  there  was  noth- 
ing to  prevent  the  application  of  the  gen- 


eral rule,  which  has  been  formulated  as 
follows;  "In  determining  what  the  laws  of 
the  several  states  are,  which  will  be  re- 
garded as  rules  of  decision,  we  are  bound 
to  look  not  only  at  their  Constitutions  and 
statutes,  but  at  the  decisions  of  their  high- 
est courts  giving  construction  to  them.  ,  .  . 
Jf  there  be  any  inconsistency  in  the  opinions 
of  tliese  courts,  tlie  general  rule  is  that 
we  follow  the  latest  settled  adjudications 
in  preference  to  the  earlier  ones. "81 

Other  statements  of  the  rule  as  to  state 
court  decisions  in  respect  of  questions  aris- 
ing under  state  Constitutions  and  statutes 
are  comprehended  in  the  formulation  of  tlie 
general  principles  on  this  Subject  covering 
both  written  and  unwritten  law,  to  be  foujfd 
in  the  iaxt  of  subdiviaioQ  11.  a.  It  is  to 
be  remembered,  as  stated  at  the  beginning 
of  tlie  note,  that  we  have  reference  only 
to  questions  as  to  whicli  a  state  statute 
explicit  in  terms  would  concededly  govern. 
The  exceptions  to  the  funeral  rule,  how- 
ever, are  numerous  and  of  constant  appli- 
cation. The;  embrace  two  classes:  (1) 
Tliose  depending  not  upon  the  nature  of 
the  question,  but  upon  the  time  of  the  state 
decisions  relatively  to  the  accrual  of  the 
right  of  the  parties,  or  to  other  earlier 
decisions,  and  (2)  those  depending  upon 
the  nature  of  the  question' or  at  least  upon 
the  nature  or  ground  of  the  state  court's 
decisions.  The  form  and  scope  of  the  ex- 
ception applied  in  a  given  co^tc  are  apt  to 
be    determined    by    the    necessities    of    the 

The  general  rules  and  exceptions  apply 
equally  to  the  question  whether  the  statute 
is  in  conformity  to  or  in  violation  of  the 


al,  although  they  were  rendered  after  the 
contrncts  in  question  were  made  in  reliance 
upon  the  statute. 

•  See  infra,  IV.  a,  3. 

M  Ibid. 

•1  Wade  T.  Travis  County,  174  U.  S.  409, 
a  1*  ed.  1060,  19  Sup.  Ct.  Rep.  716.  The 
MDeral  rule  has  been  thus  stated  by  the 
Inited  States  Supreme  Court:  "The  con- 
Mruction  by  the  Courts  of  a  state  of  its 
Constitution  and  statutes  is.  as  a  funeral 
rule,  binding  on  the  Federal  courts.  We 
nay  think  that  the  supreme  court  of  a 
»tat«  has  misconstrued  its  Constitution  or 
its  statutes,  but  we  are  not  at  liberty  to 
therefore  set  aside  its  judgments.  That 
court  is  the  final  arbiter  as  to  such  ques- 
tions." Forsyth  v.  Hammond,  166  U.  S. 
iO«.  41  L.  ed.  ion,";,  17  Sup.  ct.  Rep.  885. 
^ee  to  the  same  elTect.  Com.  v.  International 
Rarr«wter  Co.  131  Kv.  551,  133  Am.  St, 
Rep.  256,  115  S.  W.  703. 

'TV'hen  the  validity,  meaning,  and  effect 
of  a  state  statute  involves  no  question  aris- 
ing under  the  Constitution  or  laws  of  the 
Cnitt-d  States,  a' court  of  the  United~Stntes 
should  accept  the  meaning  and  effect  given 
«  L.R.A.fN.S.) 


to  such  law  by  the  highest  court  of  the 
state,  except  in  the  limited  class  of  cases 
when  rights  have  rested  or  contracts  have 
been  made  under  such  statute  before  it  has 
received  interj>rctation  by  the  state  court," 
Liirton,  J,,  in  Hager  v.  American  Nat. 
Bank,  86  C.  C.  A.  334,  159  Fed.  306. 
And  see  opinions  of  state  courts  to  same 
effect.  Com.  v.  Inlernational  Harvester  Co. 
supra:  and  Clarksbui^  Electric  Light  Cu. 
v.  Oarkshurg,  47  W.  Va.  730,  50  L.H.A. 
142,  39  S.  E.  094. 

"It  is  a  cardinal  rule  in  the  courts  of 
the  United  States  that  the  judicial  depart- 
ment of  each  state  ia  the  appropriate  organ 
to  construe  its  legislative  enactments,  and 
that  in  cases  dejiciiding  on  the  laws  of  a 
particular  state,  and  'not  controlled  by  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  or  by  the  principles  of  the  com- 
mercial or  mercantile  law  or  of  genera] 
jurisonidence,  of  national  or  tiniversal 
application,'  the  construction  which  the 
highest  judicial  tribunal  of  the  state  has 
given  to  the  laws  of  the  state  is  control- 
ling." York  v.  Washburn,  64  0.  a  A.  131 
128  Fed.  664.  ^ ' 
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state  Constitution,  as  to  the  question  of 
its  conatruetion  and  cffcct.W  It  has  been 
held  that  tlie  Federal  courts  are  not  bound 
by  the  decisions  of  the  state  court  as  to 
private  acts,  **>■  and  that  they  will  adopt 
what  appears  to  them  to  be  the  correct  view 
as  to  tbe  constitutionality  of  a  state  stat- 
ute nhere  the  state  courts  are  not  agreed 
upon  a  settled  conatruetion.'''^ 

b.  Change  of  state  deciaitma  after  rights 
of  parties  accrued. 

The  original  exception,  and  the  one  tliat 
has  perhaps  been  most  frequently  applied, 
though  it  is  by  no  means  the  most  compre- 
I^naive  in  its  scope,  is  that  which  asserts 
the  right  of  the  Federal  courts  to  decline 
to  follow  the  lateat  deciaions  of  the  state 
courts  as  to  the  validity  or  construction  of 
a  state  statute,  which  overrule  .earlier  de- 
cisions that  were  in  force  when  the  riglits 
of  the  parties  in  question  accrued.^  It 
was  at  one  time  aupposed  that  the  decisions 
of  the  Federal  court  in  such  situation 
rested  upon  the  ground  that  the  change  of 


decisions  of  the  state  court  as  applied  to 
rights  that  had  already  accrued  impaired 
the  obligation  of  contracts,  in  violation  of 
the  Federal  Constitution ;  hut  later  de- 
ciaiona  were  explained  as  resting  not  upon 
the  proviaion  of  the  Federal  Constitution 
referred  to,  but  upon  an  exception  to  the 
rule  that  the  Federal  courts  are  bound  to 
follow  the  decisions  of  the  state  courts. 
And  wbile  there  have  been  intimations  in 
some  of  the  recent  opinions  of  a  disposition 
to  return  to  the  earlier  view,  that  view 
can  hardly  be  regarded  as  re-established." 
The  most  frequent  application  of  this  ex- 
ception has  been  in  cases  dealing  with  state, 
county,  or  municipal  bonds,  and  ia  discuBaed 
in  detail  in  the  suhdiviaion  dealing  with 
that  clasa  of  contracts.  The  exception  is 
applied  only  for  the  protection  of  rights 
wiiicb  have  Itecome  vested  in  eonformity 
with  the  earlier  decisions.  The  mere  fact 
that  the  earlier  decisions  were  in  force  at 
the  time  of  the  transaction  or  events  out 
of  which  the  case  before  the  Federal  court 
arose  does  not  necessarily  call  for  an  appli' 
cation  of  the  exception.    Thus,  in  one  case 


M  This  is  apparent  from  the  many  cubcb 
cited  in  subsequent  sections  dealing  with  the 
validity  of  atate  statutea  under  state  con- 
stitutions. Among-  the  many  cases  that 
formally  declare  the  general  rule  that  the 
Federal  courts  are  bound  to  follow  the  con- 
struction placed  on  the  state  Constitution 
Uv  the  highest  state  courts,  the  following 
niav  be  mentioned:  Indianapolis  &  St.  L.  R. 
Co.'v.  Vance.  08  U.  S.  450,  2-1  L.  ed,  752; 
Neamith  v.  Sheldon,  7  How.  812,  12  I,,  ed. 
925:  Amoskeaiir  Nat.  Bank  v.  Ottawa,  105 
U.  a.  e«7,  26  L.  ed.  1204:  Gitnian  v.  She- 
boygan, 2  Black,  610,  17  L.  ed.  306;  Web- 
ster V.  Cooper,  14  How.  488,  14  I-.  ed.  610; 
Kane  v.  Erie  R.  Co.  68  L.H.A.  788,  67 
C.  C.  A.  653,  133  Fed.  681. 

Kft  Williamson  v.  Berry,  8  How.  495,  12 
L.  ed.  1170. 

Ml>  Southern  P.  R.  Co.  v.  Orton,  6  Sawy. 
1B7.  32  Fed.  467. 

WSee  Loeb  v.  Columbia  Twp.  176  U.  S. 
472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep.  174; 
Wilson  V.  Ward  Lumber  Co,  87  Fed.  674, 
appeal  dismissed  in  28  C.  G.  A.  689,  49 
U.  S.  App.  770,  84  Fed.  102.1;  Westinghouse 
Air  Braice  Co.  v.  Kansas  City  Southern  R. 
Co.  71  C.  C.  A.  1.  137  Fed.  28;  Green  Coun- 
tv  V.  ConnesB.  109  U.  S.  104.  27  L.  ed. 
B72,  3  Sup.  Ct.  Rep.  Ofl:  and  many  other 
cases  cited  in  subilivisions  of  this  note, 
eapecially  IV.  a,  3;  IV.  c,  note  28. 

MSee,  on  this  aubject.  notes  in  5  L.R.A. 
(N.S.)   88«.  and  23  L.R.A.iX.S.)   500. 

In  a  recent  caae  (Loeb  v.  Columbia  Twp. 
179  U.  S.  472.  45  L.  ed.  280,  21  Sup.  Ct. 
Rep.  174)  Harlan,  J.,  speaking  of  the  rule 
that  the  Federal  courts,  in  determining  con- 
tract rights  as  affected  by  a  stat«  Consti- 
tution, will  enforce  the  contract  in  accord- 
ance with  the  Constitution  of  the  atate  as 
interpreted  at  tlw  time  tbe  'contract  was 
40  L.R.A.(N.S.) 


made,  by  the  highest  court  of  the  state. 
without  regard  to  a  contrary  interpretation 
made  by  auch  court  after  the  contract  was 
made, — said  that  that  doctrine  was  not  in 
any  wise  changed  or  impaired  by  the  de- 
cision in  Central  Land  Co.  v.  Lajdley,  159 
U.  B.  103,  111,  40  T.^  ed.  91,  18  Sup.  Ct. 
Rep.  80,  holding  that  a  mere  change  of 
decision  in  the  atate  court  does  not  present 
a  question  of  Federal  right,  under  the  clauae 
of  the  Federal  Constitution  prohibiting  a 
atate  from  poasing  any  law  impairing  the 
obligation  of  contracta;  and  addedi  "As, 
however,  the  circuit  courts  of  the  United 
States  are  courts  of  'an  independent  juris- 
diction in  tbe  administration  of  atate  laws, 
co-ordinate  wi^h,  and  not  subordinate  to, 
that  of  the  state  courts,  and  are  bound  to 
exercise  their  own  judgment  as  to  the  mean- 
ing and  effect  of  thoae  laws,  .  .  .  they 
may,  in  suits  within  their  jurisdiction, 
properly  bold,  as  in  numerous  caaes  this 
court  haa  held,  that  the  rights  of  parties 
arising  under  contracts  not  involving  ques- 
tiona  of  a  Federal  nature  are  to  be  deter- 
mined in  accordance  with  the  settled  princi- 
ples of  local  law  aa  maintained  by  the 
faigheat  court  of  the  state  at  the  time  such 
rights  accrued.  The  statutory  provision 
that  the  laws  of  the  aeveral  states,  except 
where  the  Constitution,  treaties,  or  atatutea 
of  the  United  States  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law,  in  courts 
of  the  United  States,  in  eases  where  they 
apply  (U.  S.  Rev.  Stat.  $  721,  U.  S.  Cotnp. 
Stat.  1901,  p.  681).  has  not  been  construed 
as  absolutely  requiring  conformity  in  such 
cases  to  decisions  of  the  state  courts 
rendered  after  the  rights  of  parties  have 
accrued  under  tbe  previous  decisions  of 
those  courts  of  a  contrary 'character." 
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the  F«dflral  eoart  followed  ttie  latest  dC' 
cUion  of  the  aUte  Fourt,  placing  a  eon- 
itnietion  upon  a  statute  in  relation  to 
wllli,  which  had  the  effect,  as  against  the 
iwne  of  the  devisee,  to  give  the  latter  the 
fae,  although  under  the  construction  placed 
upon  the  statute  by  the  earlier  decisions 
which  were  in  force  at  the  time  the  will 
took  effect,  the  devisee  would,  have  ta^en 
bnt  a  life  estate  with  remaiader  in  fee 
to  the  isaue.u  And  so,  notwithstanding 
in  earlier  Federal  decision  holding  a  stat- 
Dte  Toid  as  in  violation  of  the  etate  Con- 
ititution,  it  lias  been  held  that  a  later  state 
deciaion  upholding  tlie  statute  will  be  fol- 
lowed by  the  Federal  court  in  a  subsequent 
case  involving  no  rights  of  contract  entpved 
into  on  faith  of  the  prior  decision  a'  the 
Federal  court.** 


Another  exception  that  has  not  been 
frequently  applied  as  the  one  considered 
the  laat  subdiTision,  but  which  is  more  co 
preheniive  in  its  scope,  because  it  is  r 
dependent  upon  •  change  of  decisions 


the 

MToCTint  V.  Parker,  67  C.  C.  A.  227,  134 
F«d.  SOS.  It  will  be  observed  that  the  de- 
::iBion  was  against  the  children  (issue}  of 
tlie  devi«ee,  vrlio  claimed  directly  under  the 
■ill,  and  not  by  virtue  of  any  contract  or 
cunteyance.  A  ditferent  point  would  have 
been  presented  if  the  question  bad  arisen 
bstween  the  purchaser  ot  the  devisee's  inter- 
est and  one  who  had  purchased  the  supposed 
interests  of  the  children  in  assumed  reliance 
bii  the  earlier  state  court  decisions;  or  if 
the  situation  had  been  rcveised,  and  the 
tarlier  decisions  had  been  favorable  to  the 
parchaser  of  the  devisee's  interest  and  the 
later  decisions  had  been  unfavorable.  In 
either  of  those  events,  it  would  seem  that 
the  ease  would  have  fallen  within  tlie  ex- 
ception. See,  in  this  connection.  Wade  v. 
Tnvia  County,  174  U.  8.  489,  43  L.  ed. 
10«O,  IB  Sup.  Ct.  Itep.  71&,  infra,  IV.  a, 

HSandford  v.  Poe.  00  L.Il.A.  841,  16 
C.  C.  A.  305,  37  U.  S.  App.  378,  60  Fed. 
MS,    Opinion  by  Lurton,  J. 

■fEnrgeia  v.  Setigman,  107  U.  B.  20,  27 
L  ed.  359,  2  Sup.  Ct.  Rep.  10;  Bolles  t. 
Briiafleld,  120  V.  8.  759,  30  h.  ed.  786.  7 
Sup.  Ct  Rep.  738;  Knox  County  v.  Ninth 
Kit.  Bank,  147  U.  S.  91,  37  L.  ed.  03,  13 
Sap.  Ct  Rep.  267;  Julian  v.  Central  Trust 
Co.  193  U.  8.  93,  48  L.  ed.  620,  24  Sup, 
Ct  Rep.  39!);  Westinghouee  Air  BraVe  Co. 
T.  Eansaa  City  Southern  R,  Co.  71  C.  C.  A, 
1. 137  Fed.  28;  Speer  v.  Kearney  County,  32 
C,  C.  A.  101,  60  U.  8,  App.  38,  88  Fed. 
IM:  Anderson  T.  8anU  Anna  Twp.  116 
U.  8.  356,  28  L.  ed.  633,  6  Sup.  Ct.  Itep. 
41J;  Chicago,  B.  t  Q.  S.  Co.  v.  Appanoose 
County,  170  Fed.  666,  affirmed  in  31  L.R.A. 
(SA)  1117,  104  C.  C.  A.  673,  182  Fed. 
40L.R.A.(N.8.) 


state  courts,  is  found  in  the  assertion  by 
the  Federal  courts  of  their  right  to  de- 
cline to  fallow  decisioDB  of  the  state  courts 
rendered  after  the  accrual  of  the  rights  of 
the  parties  In  question,  although  there  were 
no  decisions  of  tlie  state  court  on  the  sub- 
ject whan  those  rights  accrued.  In  state- 
ment this  exception  has  not  always  been 
differentiated  from  the  one  considered  in 
the  last  subdivision,  and  sometimes  the 
courts,  while  declining  to  follow  state  de- 
cisions because  rendered  after  the  rights  in 
question  bad  accrued,  although  there  was 
no  change  of  decisions  upon  the  part  of  t)ie 
state  court,  have  apparently  relied  upon 
Federal  cases  wliere  there  was  a  change  in 
the  state  decisions  after  the  acci*nal  of  the 
rights  in  question.  Kevertlicless  this  ex- 
ception, as  a  distinct  exception,  in  addition 
to  that  based  upon  a  change  of  decision  in 
the  etate  court,  is  now  well  est sbli shed .^ 
The  Federal  court  will,  however,  follow  de- 
cisions of  the  Btate  court,  even  as  to  prior 
transactions,  where  they  are  atistained  by 
earlier  decisions  in  force  at  the  time  of 
such  transaetions,  establishing  the  general 
principle,  though  not  rendered  with  refer- 
ence to   the   particular   constitutional   pro 

291;  Carroll  County  v.  Smith,  111  U.  B. 
656,  28  L.  ed.  617,  4  Sup,  Ct.  Rep.  538; 
Great  Southern  Fire  Proof  Hotel  Co.  T. 
Jones,  193  U.  S.  632,  4S  L.  ed.  778, 
24  Sup,  \A.  Rep.  576;  Ryan  T.  Staples, 
23  C.  C.  A.  541,  40  U.  S.  App,  427, 
76.  Fed.  721;  Louisville  Ti  list  Co.  v. 
Cincinnati,  22  C.  C.  A.  334,  47  U. 
e.  App.  30,  78  Fed.  206;  Pleassnt  Twp. 
V.  ^tna  L.  Ins.  Co.  138  U.  8.  87,  72,  34 
h.  ed,  864,  SG6,  11  Sup.  Ct.  Rep.  218; 
Bartholomew  v.  Austin,  20  C.  C.  A.  68S. 
62  U.  8.  App.  612,  85  I'eil.  350;  Jones  v. 
Great  Southern  Fireproof  Hotel  Co.  3fi 
C.  C.  A.  108,  68  U.  S.  App.  397,  86  Fed. 
370,  reversed  on  annther  ground  in  177 
U.  S.  449,  44  h.  ed,  842,'20  Sup.  Ct  Rep. 
800;  Southern  Pine  Co.  v.  Hall.  44  C.  C.  A. 
363,  105  Fed.  84;  Adelbert  College  v.  Wa- 
bash R.  Co.  96  C.  C.  A.  465,  171  Fed.  805, 
17  Ann.  Gas.   1204. 

In  Jones  v.  Great  Smithern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  58  U.  8.  App. 
3117,  86  Fed.  370,  Liirloii.  J.,  said:  "(1) 
That  such  decisions  (decisions  of  the  high- 
est state  court]  are  not  necessarily  oblig- 
atory upon  courts  of  the  United  States 
where  tliey  alTect  contracts  which  were  valid 
under  the  Constitution  and  laws  of  the 
state  as  interpreted  and  enforced  by  It* 
higliest  judicial  tribunals  at  the  time  they 
were  entered  upon.  ...  (2)  Neither 
are  such  decisions  obligatory  upon  courts 
of  the  United  States  wlien  thereby  the  valid- 
ity of  contracts  between  a  citizen  of  the 
state  and  a  citi7«n  of  another  state  is 
affected,  which   were  executed  before  there 

ute   ( 

thorize  the  contract  in  question." 
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vision  or  statute  in  queatioD.M  And  to  en- 
title one  to  invoke  tliis  exception  and  pro- 
cure  the  independent  opinion  of-  the  Fed- 
eral court,  his  rights  must  have  rested  upon 
the  constitutional  or  Htntutory  provision 
in  question;  in  other  words  the  Consti- 
lulion  or  statute  must  have  entered  into 
Lhe  contract  or  transaction  and  be  necessary 
to  the  support  of  the  right  claimed.^ 


Gonietimes  earlier  Pederkl  decisions 
rendered  before  any  decision  of  the  state 
court  on  the  subject,*  or  before  a  change 
in  state  decjaiuns,*!  are  advanced  as  rea- 
sons why  the  later  state  decisions  should 
not  be  followed.  Tlius,  the  United  States 
Supreme  Court  has  declared  that  it  would 
not  feel  bound  in  any  case  in  which  the 
point  was  first  raised  in  the  courts  of  the 


Unit«d  States,  and  has  been  decided  in  a 
circuit  court,  to  reverse  the  decision  con- 
trary to  its  own  conviction,  in  order  to 
conform  to  a  slate  decision  made  in  the 
meantime.O  And  the  fact  that  the  state 
decision  was  sot  rendered  until  after  the 
Federal  cose  had  been  tried  and  sub- 
mitted,** or  until  after  the  Federal  case  had 
been  ar|fued  on  appeal,  and  the  court  had 
a^eed  upon  their  decision,  though  before 
that  decision  had  been  rendered,**  has  been 
assigned  as  a  reason  for  refusing  to  follow 
the  state  court  decisions.  It  may  be 
doubted,  however,  whether  th£  mere  fact 
of  prior  Federal  decisions,  either  in  the 
Bame  cases  or  in  other  cases,  constitutes  an 
independent  ground  of  exception  to  the 
general  rule  that  the  Federal  courts  must 
follow  the  decisions  of  the  state  courts  con- 
struing their  own  Constitution  and  stat' 
utes,  or  does  morn  than  to  furnish  an  addi- 
tional reason  for  the  application  of  one  or 


M  O'Brien  v.  Wheelock,  37  C.  C.  A.  300, 
66  Fed  903.  (opinion  by  Ilartan,  J.),  af- 
Itrmed  in  1B4  V.  S.  450,  4S  L.  ed.  036,  22 
Sup.  Ct.  Rep.  354;  Peters  V.  Broward 
(Peters  v.  Gilchrist)  222  U.  S.  4B3,  G6 
L.  ed.  278,  32  Sup.  Ct.  Rep.  122, 

W  SiouK  Falls  V.  Farmers  Loan  ft  T.  Co. 
69  C.  C.  A.  373,  136  Fed.  T21,  declining  to 
apply  the  exception  in  favor  of  the  owner 
of  a  waterworks  plant  constructed  under  a 
contract  with  the  municipality,  who  was 
seeking  to  enjoin  the  municipality  from 
issuing  bonds  for  the  purpose  of  construct- 
ing a  plant  of  its  own,  upon  tbe  ground  that 
the^  would  violate  the  constitutional  limit 
of  indebtedness, — that  contention  being  op- 
posed to  a  decision  of  the  state  court  con- 
struing the  constitutional  provision  in  ques- 
tion, though  that  decision  was  rendered 
after  the  making  of  the  contract  under 
which  the  complainant  plant  was  con- 
structed. Bee  for  similar  point,  supra, 
note  55. 

*0  Rowan  v.  Runnels,  5  How.  134,  12 
L.  ed.  85;  Pease  v.  Peek,  18  How.  596, 
15  L.  -ed.  518;  Perrine  v.  Thompson,  17 
Itlatclif.  18.  Fed,  Caa.  No.  10,097;  Fleiseh- 
niann  Co.  v.  Murray,  161  Fed.  162.  But  see 
conlra.  The  Princess  Ale.xandria,  8  Ben. 
209,  Fed.  Cas.  No.  11,430,  and  \ft)olBey  v. 
Dodge,  8  McLean,  142,  Fed.  Cas.  No.  18,032. 
And  Andrews  v.  National  Foundry  &  Pipe 
Works,  36  L.R.A.  139,  22  C.  C.  A.  110,  46 
U.  fi.  App.  281,  76  Fed.  166.  36  L.R.A.  153. 
23  C.  C.  A.  4.->4,  46  U.  S.  App.  619,  77  Fed. 
774,  certiorari  denied  in  188  U.  S.  721, 
41  L.  ed.  1188,  17  Sup.  Ct.  Rep.  096. 

«Mohr  V.  Manierrc,  101  U.  S.  417.  25 
U  ed.  1052.  And  see  Strvter  v.  Grand 
County,  23  C.  C.  A.  2K8,  40  U.  S.  App.  583, 
77  Fed.  567,  althoiigli  the  state  decision 
there  involved  was  Uy  an  intermediate  ap- 
pellate court.  This  position  was  also  taken 
in  National  Found rv  &  Pipe  Works  v. 
Oconto  Water  Co.  68  Fed.  1006,  which, 
'  owever,  was  reversed  (36  L.R.A.  139.  22 
lO  L.R.A.IN.S.I 


C.  C.  A.  110,  46  U.  S.  App.  281,  78  Fed. 
166)  upon  the  general  ground  tliat  tbe  first 
direct  ruling  of  the  state  supreme  court 
was  controlling. 

**  Pease  v.  Peck,  18  How.  599,  15  L.  ed. 
520;  Morgan  v.  Curtenius,  61  U.  S.  1,  15 
L.  ed.  823;  Roberts  v.  Bolles,  101-  U.  S. 
lie,  26  L.  ed.  880;  Burgess  v.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep. 
10.  And  see,  to  same  effect,  Frankfort  v. 
Deposit  Bank,  59  C.  C.  A.  539,  124  Fed. 
18;  and  Murray  v.  Wilson  Distilling  Co. 
92  C-  C-  A.  1,  164  Fed.  1  reversed  on 
another  ground  in  213  U.  S.  161,  53  L.  ed. 
742,  29  Sup.  Ct.  Rep.  458- 

*"  Roberts  v.  Northern  P.  R.  Co.  158  U.  S. 
1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756; 
Chicago,  B.  k  Q.  R.  Co.  v.  Appanoose  Coun. 
ty,  170  Fed.  665,  afSrmed  in  31  L.R.A, 
(N.S.)  1117,  104  C.  C.  A.  573,  182  Fed. 
291. 

MForsjtb  V.  Hammond,  18  C-  C.  A.  175, 
34  U.  S.  App.  552,  71  Fed.  443.  This  de- 
cision was  reversed  bv  the  United  States 
Supreme  Court  in  168'U.  S,  506,  41  L.  ed. 
1096,  17  Sup.  Ct.  Rep.  606,  both  on  the 
ground  that  the  judgment  of  the  state 
court  was  res  judicata  in  the  Federal  ac- 
tion, and  on  the  ground  that  in  any  event 
the  decision  was  one  which  the  Federal 
court  was  bougd  to  follow.  The  latter  point, 
however,  seems  to  have  been  made  on  the  as- 
sumption, contrary  to  the  fact  as  stated  in 
the  lower  court,  that  the  state  court  de- 
cision was  rendered  before  the  commence- 
ment of  tlie  action  in  the  Federal  court. 
But  in  Southern  R.  Co.  v.  North  Carolina 
Corp.  Commission,  99  Fed.  162,  a  Federal 
court  changed  its  decision  upon  a  question 
relating  to  the  repeal  of  a  statute  when  a 
contrary  decision  of  the  highest  state  court 
was  brought  to  its  attention,  remarking 
that  it  must  recede  from  its  former  rul- 
ing made  contemporaneously  with  the  stBt« 
decisions,  but  not  then  brought  to  its  ftt- 
tentiou. 
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tlie  other  of  tbe  exceptioiu  considered  in  the 
lait  two  subdivisions  that  is,  where  there 
wu  X  change  in  the  state  decisions  mfter 
the  rights  of  tbe  parties  had  accrued,  or  no 
state  decisions  at  »II  upon  the  point  in 
qufstion  until  aft«r  such  rights  had  accrued. 
And  so,  in  cases  that  were  not  deemed  to 
fall  within  either  of  these  exceptions,  we 
tinil  tlie  higher  Federal  courts  reversing  the 
decisions  of  the  lower  Federal  courts  on 
tbe  strength  of  the  decisions  of  t)ie  state 
court  rendered  after  the  decisions  in  the 
lower  Federal  court.w  It  is  apparent,  how- 
ever, that  where  the  Federal  decisions, 
whether  in  the  same  or  in  other  cases,  were 
rendered  prior  to  the  latest  state  decision, 
tbe  cue  is  likelj  to  fall  within  one  or  the 
other  of  the  exceptions  tlius  referred  to. 
That,  however,  is  not  necessarily  true,  since 
it  ID*;  be  that,  though  the  Federal  decisions 
were  first  in  point  of  time,  the  contrary 
stale  court  decisions  were  nevertheless  ren- 
dered prior  to  tbe  accrual  of  the  rights  of 
the  parties  in  question.  It  has  been  held 
that  the  pendency  of  an  action  in 
state  court,  in  which  the  construction  of  a 
state  statute  is  involved,  is  no  defense  to 
artiMk    in   tbe   Federal   court   between   the 

«Thus,  in  Wade  7.  Travis  County,  17i 
U.  8.  409,  43  L.  ed.  1060,  19  Sup.  Ct.  Rep. 
715,  the  United  SUtes  Supreme  Court  re- 
Teraed  decisions  of  the  Federal  circuit 
court  of  appeals  and  of  the  circuit  court,  ad- 
terse  to  the  validity  of  the  county  bonds  in 
the  hands  of  a  bona  fide  holder,  in  conse- 
quence of  a  decision  of  the  state  supreme 
court  favorable  to  the  validity  of  such 
bonds,  rendered  after  the  decisions  in  the 
lower  circuit  court.  If  the  circumstances 
had  been  reversed,  and  the  decisioos  in  the 
Inwer  Federal  courts  had  been  in  favor  of 
tbe  bonds,  and  the  subsequent  decision  of 
tbe  state  court  bad  been  against  their  valid, 
ity,  the  court  might  perhaps  have  applied 
one  or  tbe  other  of  the  exceptions  discussed 
in  the  two  preceding  sections. 

And  so,  in  Moores  v.  Citizens'  Nat.  Bank, 
104  U.  8.  625,  26  h.  ed.  870,  a  decision  of 
tlie  circuit  court  based  upon  a  construction 
of  the  statute  of  limitstions  by  the  inferior 
state  court  was  reversed  because  of  a  de- 
rision by  the  state  supreme  court  pending 
tlie  appeal. 

And  in  American  Sugar  Ref.  Co.  v. 
Xew  Orleans.  53  C.  C.  A.  32S,  119  Fed.  691, 
a  decision  of  the  lower  Federal  court  was 
reversed  upon  the  strength  of  a  derision  of 
the  state  supreme  court  overruling  the 
prior  state  court  decisions,  which  had  been 
followed  bv  the  lower  Federal  court. 

And  in  tcfft  v.  Stern,  21  C.  C.  A.  73,  43 
V.  S.  App.  412,  74  Fed.  755,  reaffirminB 
21  C.  C.  A.  67,  43  U.  S.  App.  KB,  73  Fed. 
-Wl.  an  order  allowinff  extra  eonts  was  re- 
vprs«l  because  of  a  decision  of  the  state 
court  after  the  order  was  made. 

So,    a  decision   of  the   Federal   court 
40  L.K.AIX.S.) 


same  parties,  involving  the  same  question,*! 
though  doubtless  in  some  circumstances  the 
Federal  court  may  deem  it  advisable  to  de- 
fer its  decision  until  the  state  court  has 
passed  upon  the  point.^  It  should  be  ob- 
served that  an  entirely  different  point,  and 
one  not  within  the  scope  of  the  present 
note,  is  presented  by  the  question  as  to  the 
effect  of  a  subsequent  reversal  by  a  state 
court  of  a  judgment  of  a  lower  court  which 
a  Federal  court  has  in  tlie  meantime  held  to 
operate  as  an  estoppel.** 

e.  Effect  OM  dMtHgttlBhea  from  eon- 
slructioii;  declaiona  renting  on  gen- 
eral reoKonitig;  scope  of  decMon. 

The  exception,  previously  discussed,  to 
the  genera!  rule  that  the  Federal  courts  will 
follow  the  latest  decisions  of  tbe  state 
courts  as  to  the  validity  and  construc- 
tion of  state  statutes,  rests  upon  con- 
siderations affecting  the  time  of  tbe  state 
decisions  relatively  to  earlier  decisions  or 
to  the  accrual  of  the  riglits  of  the  parties. 
There  are,  however,  two  exceptions,  or  per- 
haps two  variations  of  the  same  exception, 
that  have  been  applied  in  a  number  of 
cases,  that  do  not  depend  at  all  upon  these 

demurrer  adverse  to  the  constitutionality 
of  a  state  taxing  statute,  will  be  reversed 
where  before  final  hearing  the  statute  is 
held  constitutional  hy  the  state  court. 
Western  U.  Teleg.  Co.  v.  Foe,  61  Fed.  9. 

In  Mcssinger  v.  Anderson,  SS  C.  C.  A. 
445,  171  Fed.  785,  tbe  circuit  court  of  ap- 
peals followed  its  own  decision  on  a  prior 
appeal  construing  a  will,  notwithstanding 
that  in  the  meantime  a  contrary  construc- 
tion had  been  placed  on  the  same  will  hy 
a  decision  of  the  state  supreme  court,  upon 
the  ground,  inter  alia,  that  the  decision 
on  the  prior  appeal  in  the  Federal  court 
was  the  "law  of  the  case,"  from  which  the 
court  was  not  at  liberty  to  depart  even  if 
it  wished  to  do  BO.  The  decision  on  the 
last  appeal  was  reversed  by  tbe  Federal 
Supreme  Court  mr,  U.  S.  439,  56  L.  ed. 
1I62,_  32  Sup.  Ct.  Rep.  730.)  The  latter 
court  said  in  effect  that  the  phrase,  "law 
of  the  case."  as  applied  to  the  effect  of 
previous  orders  in  tbe  Hume  case,  merely 
expresses  the  practice  o(  the  courts  gener- 
ally not  to  reopen  what  has  already  been 
derided,  not  a  limit  to  their  power;  that  in 
any  event  the  Supreme  Court  was  free  when 
the  case  came  before  it.  The  court  added 
that  in  its  opinion,  even  apart  from  the 
state  judgment  as  an  adjudication,  it 
should  have  been  followed,  if  for  no  other 
reason,  because,  at  least  n^amst  the  .Ic- 
cision  of  the  court  of  appeals,  it  was  right 

BBCurrie  v.  Lewiston,  21  Blatchf.  236, 
IS  Fed.  377. 

tr  Brooks  v.  Memphis,  Fed,  Cas.  No.  1,954. 

«SSee,  for  illustration.  Frankfort  T.  De- 
posit Sank,  50  C.  C.  A.  539,  124  Fed.  18. 
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Gonsiderfttiona,  1)ut  rtitheT  upon  the  nature 

of  the  question  involved,  or  at  least  upon 
the  groundi  of  the  state  court's  decision. 
Tbu«,  in  a  number  uf  eases  the  Federal 
eourta  have  refused  to  abide  by  decieions 
of  the  state  courts,  although  tlie  question 
involved,  or  at  least  was  involved  in,  the 
state  constitution  or  statutes  upon  the 
ground  tliat  they  vere  aa  to  the  effect, 
rather  than  the  construction,  of  the  Consti- 
tution or  statute;  and  did  not  rest  upon 
nor  involve  the  particular  language  em- 
ployed, but  proceeded  upon  general  princi- 
ples. This  exception  is  nell  illustrated  by  the 
cases  subsequently  cited,™  where  the  Federal 
courts  have  declined  to  follow  state  decisions 
so  far  as  tliey  held  that  the  failure  to 
comply  with  statutory  requirements  in  the 
issuance  of  county  or  municipal  bonds  ren- 
dered them  unenforceable  in  the  hands  of 
purchasers  without  notice,  upon  the  ground 
that  to  that  extent  the  state  decisions  did 
not  rest  upon  the  statute,  but  upon  general 
principles.  Thus,  the  Federal  Supreme  Court, 
in  declining  to  follow  decisions  of  the  state 
court  that  municipal  bonds  were  unenforce- 
able even  in  tlie  hands  of  bona  flde  pur- 
chasers, where  they  were  delivered  directly 
to  an  improvement  company  for  whose  bene- 
fit tliey  were  issued,  or  weie  not  authorized 
by  the  requisite  number  of  voters,  said  that 
the  stat«  cases  made  no  attempt  at  inter- 
pretation of  the  statute,  but  asserted  gen- 
eral principles,  and  therefore  presented  no 
such  case  of  the  construction  of  a  state  stat- 
ute as  to  make  them  binding  upon  the  Fed- 
eral court.''*  So,  the  fact  that  the  state  de- 
cisions holding  a  statute  unconstitutional 
did  not  turn  upon  constitutional  principles 
peculiar  to  the  state  has  been  alluded  as  a 
reason  why  tliey  should  not  be  allowed  by 
the  Federal  courts.ll  And  it  has  been  held 
that  the  question  whether  railroad  aid   is 


a  publie  purpose  for  which  the  power  of 
taxation  may  be  exercised  is  not  a  local 
question  of  constitutional  or  statutory  con- 
struction, but  a  general  question,  as  to 
which  the  Federal  courts  were  not  bound 
though  the  question  aioae  under  the  state 
Constitution.™  And  in  another  case  Judge 
Lurton,  now  of  the  United  States  Supreme 
Court,  as  a  reason  for  declining  to  follow 
a  decision  of  the  Ohio  supreme  court  against 
the  constitutionality  of  a  mechanics'  lien 
statute,  mentions  the  fact  that  it  was  not 
placed  upon  any  merely  local  or  peculiar 
provision  of  the  Ohio  Constitution,  but 
upon  the  general  ground  that  it  was  an 
unreasonable  and  oppressive  restraint  upon 
the  owner's  right  of  contract.^*  So,  in  de- 
clining to  follow  a  decision  of  the  state 
court  that  certain  defects  rendered  a  judg- 
ment void,  and  not  merely  erroneous,  the 
Federal  court  remarked  that  the  state  de- 
cision was  based  mainly,  if  not  entirely,  on 
a  consideration  of  the  principles  of  the  com- 
mon law  as  they  had  been  stated  and  ap- 
plied by  the  courts  of  other  states,  and  did 
not  place  or  attempt  to  place  a  definite  con- 
struction upon  any  statute  of  the  state.** 
Again  the  question  whether  a  provision  of 
contract  prescribing  a  shorter  period  of 
limitation  than  is  prescrilied  by  the  state 
statute  of  limitations  has  been  held  to  be 
one  of  general  public  policy,  as  to  which 
the  Federal  courts  aio  not  bound  to  follow 
the  state  court  decisions  not  based  upon  any 
peculiar  feature  of  the  statute  of  limitations 
of  the  particular  state.TB  And  the  same 
has  been  held  as  to  the  question  when  a 
cause  of  action  for  fraud  is  denned  to  ac- 
crue   for   the    purposes    of   the    statute    of 

In  another  case ""  the  court,  while  eon- 
ceding  that  the  Federal  courts  would  be 
bound  by  the   decisions  of  the  state  court 


••See  infra,  IV.  a,  3,  note  35, 

» Venice  v.  MurdocW,  92  U.  8.  4!)4,  23 
L.  ed.  6S3.  And  see  other  cases  infra.  IV. 
a,  3,  note  3S. 

TI  Jones  V.  Great  Southern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  68  U.  8.  App. 
.  397,  86  Fed.  370,  reversed  on  another 
ground  in  177  U.  S.  449,  44  L.  ed.  S42, 
20  Sup.  Ct.  Eep.  ODO.  Tlie  fact  that  the 
riplits  of  the  parties  in  this  case  accrued 
before  the  decisions  of  the  state  court  fur- 
nished another  reason  for  declining  to  fol- 
low them.  But  see  Zeiger  v.'Pennavlvania 
R.  Co.  88  C.  C.  A.  88,  158  Fed.  B09,  infra, 
IV.  p.  3. 

T*  Olcott  V.  Fond  du  Lao  Countv,  18  Wall. 
87B.  21  L.  ed.  332.  There  was  another 
ground  for  the  decision  in  this  case,  how- 
ever. In  that  there  hud  been  a  change  in 
the  state  dpcisinns  after  the  contract  in 
question.     But  see  IV.  s.  and  IV.  v. 

'•  Jones  V.  Great  Southern  Fireproof 
TTotel  Co.  30  C.  C.  A.  108,  08  U.  8.  App. 
40  L.R.A.(N.S.) 


307,  80  Fed.  370,  reversed  on  anotlier 
ground  in  177  U.  S.  449,  44  L.  ed.  842, 
20  Sup.  Ct.  Rep.  890.  In  this  case  there 
was  another  ground  ii|  that  the  point  had 
not  been  decided  by  the  state  court  when 
the  rights  of  the  parties  accrued. 

"Kyan  v.  Staples,  23  C.  C.  A.  Ml,  40 
U.  S.  App,  427,  78  Fed.  721,  affirming  62 
Fed.  035,  And  spe  also  Phcenix  Bridge  Co. 
V,  Castleberry,  65  G.  C.  A,  481,  131  Fed. 
176,  infra,  IV.  n,  note  8. 

11  Spinks  V.  Mutual  Reserve  Fund  Life 
Asso.  137  Fed.  109, 

"Murray  v.  Chicago  ft  N.  W.  R.  Co.  35 
C.  C.  A.  62,  92  Fed.  868.  The  court  ex. 
press ly  stated  as  the  ground  of  the  de- 
cision on  this  point,  that  the  state  decisions 
do  not  attempt  to  construe  state  statutes, 
but  were  based  entirely  on  the  supposed 
rulps  of  the  common  law. 

T7  Western  U.  Teleg.  Co.  ».  Sklar,  •!  C. 
C.  A.  281,  126  Fed.  20S. 
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construing  &  atate  statute  ab  conferring  a 
right  t«  recover  at  least  Dominal  dama^ea 
for  unreasonable  deUj  in  the  delivery  of  a 
tel^ram,  although  no  such  damageB  ave 
■rerred,  nevertheless  held  that  the  Federal 
courts  would  not  be  bound  hy  the  further 
position  of  the  state  court  that  sucli  right 
to  nominal  damages  was  a  suflicient  predi- 
cate for  the  right  to  recover  for  injury  to 
the  feelings,  since  the  question,  after  con- 
ceding tbe  premise  based  on  the  conatruc- 
tioD  of  tbe  statute,  was  one  of  general  law, 
and  not  of  the  construction  of  a  statute. 

It  wilt  be  perceived  that  the  exception 
suggested  and  exemplified  br  tlie  foregoing 
eases  opens  an  almost  unlimited  field  for 
conjecture  and'  specnlation  as  to  the  view 
which  the  Federal  courts  may  take  of  ques- 
tions which,  though  settled  by  the  state 
court  as  questions  of  statutory  construc- 
tion, did  not  turn  upon  lanpiage  peculiar 
to  the  statute,  and  in  the  solution  of  which 
the  state  court  applied  general  reasoning 
and  invited  the  aid  of  general  principles. 
A  concrete  illustration  of  tbe  practical 
diUBculty  of  forecasting  the  view  of  the 
Federal  court  is  afforded  by  contrasting  the 
cases  just  referred  to,  with  the  decision  of 
the  United  States  Supreme  Court  holding 
that  the  Federal  courts  were  bound  to  fol- 
low the  decision  of  the  state  court  that  one 
traveling  on  Sunday  in  violation  of  the 
state  statute  could  not  recover  for  injuries 
received  through  the  negligence  of  a  carrier, 
although  the  statute  did  not  purport  to 
deal  with  the  question  of  liabllity.T* 

Some  further  instances  of  the  application 


of  the  exceptions  or  variations  of  tlie  same 
exception  now  under  discussion  are  dis- 
closed in  subsequent  parts  of  the  uota.Tf 
It  is  to  be  said,  however,  that  tbe  possi- 
bility of  applying  these  exceptions  has  been 
apparently  overlooked  or  ignored  in  numer- 
ous cases  which  presented  at  least  as  good 
an  opportunity  for  invoking  them  as  tlioM 
iu  which  they  have  been  applied.^ 

Another  element  of  uncertainty  Is  In- 
volved in  tlie  statement  of  Judge  Lurton 
that  the  opinion  of  the  state  court  as  to 
construction  of  a  statute  is  autiioritative  to 
the  extent  of  the  precise  question  decided, 
and  DO  further.*i>a 

f.  AppHcaUon  of  general  rule  of  eon- 
structlan  to  particulaf  facta. 

A  slightly  dilTerpnt  exception  orvariatton 
from  those  considered  in  the  last  subdi- 
vision is  made  by  the  position  that,  though 
the  construction  or  interpretation  of  a  state 
statute  by  the  state  court  is  binding  upon 
the  Federal  court,  yet  when  it  become  neces- 
sary to  apply  the  statute  as  thus  construed 
by  the  local  courts,  to  a  particular  con-  • 
tract,  and  determine,  upon  a  consideration 
of  all  its  provisions,  whether  it  is  violative 
of  the  statute,  a  Federal  court  is  entitled 
to  express  an  independent  judgment.*'  So 
the  question  as  to  what  constitutes  an  in- 
dehtednesB  within  a  constitutional  limita- 
tion of  municipal  indebtedness,  or  at  least 
the  question  whether  a  particular  contract 
or  enterprise  creates  such  an  indebtedness, 
has  been  held  to  be  one  for  tbe  independent 
judgment  of  the  Federal  courts.ss     And  in 


WBucher  t.  Cheshire  R.  Co.  126  U.  S. 
555,  31  L.  ed.  795,  S  Sup.  Ct.  Rep.  »74. 
The  court  said  that  the  decisions  on  this 
subject  by  the  Massachusetts  court  are 
numerous  enough  and  sufllciently  longstand- 
ing to  establish  the  rule  so  tar  as  they  can 
establish  it:  we  think  that,  taken  in  con- 
nection with  the  relation  which  they  bear 
to  the  statute  itself,  though  giving  an  effect 
to  it  which  may  not  meet  the  approval  of 
this  court,  they  nevertheless  determine  the 
law  of  Massachusetts  on  that  subject. 
(Field  and  Harlan.  JJ.,  dissenting  without 
opinion).  See  conlra,  Sawver  v.  Oakman, 
1  Low.  Dec.  134,  Fed.  Gas.  No.  12.404. 

nSee,  for  example,  Spinhs  v.  Mutual  Re- 
serre  Fund  T.ife  Asso.  137  Fed.  160,  infra, 
IV.  a,  4,  note  43;  and  cases  cited  infra, 
IV.  f,  notes  88-70:  IV.  j,  note  12-,  IV. 
tck,  note  08,  6S:  IV.  m,  note  90  et  seq.i 
IV.  q,  2   (b)    IV.  q,  3,  notes  63,  6*. 

••See,  for  example.  Yarrington  v.  Dela- 
ware k  H.  Co.  143  Fed.  505,  infra,  IV.  a, 
5.  noU  64.  So  it  would  seem  that  this  ex- 
ception migiit  have  been  invoked  as  to  some 
of  the  questions  M  to  which  the  decisions 
of  the  state  courts  were  held  controllini; 
in  infra.  IV.  d:  IV.  dd;  IV.  e;  IV.  f:  IV. 
h.  not*  1-,  IV.  i;  IV.  k;  IV.  m  (especially 
40  L-R.A.(N.8.) 


note  70)  :  IV.  q.  2  (b),  notes  50.  63;  IV.  q, 
3.  note  58;  IV.  s,  notes  68,  82.  83.  And  see 
other  subdivisions  dealing  with  the  specific 

•!)•  Southern  B.  Co.  v.  Simpson,  65  C-  C. 
A.  563,  131  Fed.  TO.'.. 

11  CasHcrleigh  v.  Wood,  56  C.  C.  A.  212, 
110  Fed.  308,  holding  that  a  sUte  court 
decision  that,  under  the  local  statutes,  bad 
faith  was  necessary  to  render  a  contract 
champertous,  was  blndin.?,  but  that  the  de- 
cision of  the  state  court  as  to  the  appli- 
cability of  tbe  statute  so  construed,  to  a 
contract  precisely  like  that  before  the  Fed- 
eral court,  was  not  binding  upon  the  latter. 

"Ottuniwa  V.  Citv  Water  Supply  Co.  fiD 
L.It.A.  604.  56  C.  C.  A.  219,  119  Fed,  315. 
In  this  case  the  Federal  court  held,  con- 
trary to  the  decision  of  the  state  court,  that 
the  contract  in  question  created  such  an 
indebtedness.  In  Columbia  Ave.  Sav.  Fund 
S.  D.  Title  &  T.  Co.  v.  Dawson,  130  Fed. 
152,  in  an  opinion  of  the  master  In  chan- 
cer.v,  approved  by  the  circuit  court,  it  was 
said  that  whether  the  decision  of  the  stnte 
court  he  retfardcd  as  in  construction  of  the 
state  Constitution,  or  as  relating  to  a  ques- 
tion of  general  commercial  law  in  defining 
the  meaning  of  the  word  "debt,"  it  was  not 
29  ^■- 
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one  case  the  court,  while  conceding  the 
conBtmctioQ  b;  the  etftte  court  of  ft  state 
statute  in  relation  to  champerty  to  he  biud- 
iag  upon  the  Federal  court,  yet  held  that 
when  it  becomes  neceeaary  to  apply  the 
statute  as  thus  conatrued  by  the  state  court, 
to  a  particular  contract,  and  determine, 
upon  a  consideration  of  all  its  proviaions, 
whether  it  is  violative  of  the  state  statute, 
the  Federal  court  is  entitled  to  express  an 
Independent  judgment.'* 


Another  exception  or  special  application 
of  the  exceptions  already  discussed,  which 
is  destined  to  be  of  increasing  importance 
with  the  growth  of  the  codirication  of  the 
common  law,  is  suggested  by  the  refusal 
of  a  Federal  court  to  follow  decisions  of  the 
state  courte  as  to  tbe  construction  of  state 
statutes,'*  upon  the  ground  that  they  are 
merely  declaratory  of  the  common  law. 
In  another  case,  the  court,  while  not  deem- 
ing an  expression  of  an  opinion  on  the 
point  necessary,  remarlced  that  an  interest- 
ing point  was  presented  by  the  question  as 
to  how  far  the  Federal  courts  would  be 
bound  by  decisions  of  a  state  court  constrU' 
ing  a  statute  occupying  the  peculiar  posi- 
tion of  tbe  negotiable  instrument  act,  that 
is  to  say,  attempting  to  codify  and  make 
uniform  the  rules  that  govern  an  important 
topic  of  general  commercial  law.W  So, 
Judge  Tsft,  while  conceding  that  if  the  rule 
established  by  the  state  court  decisions  as 
to  the  effect  of  contributory  negligence  grew 
out   of   the   peculiar   liability    imposed    by 

binding  upon  the  Federal  court  unless  in 
harmony  with  the  plain  language  of  the 
Constitution  or  the  settled  judicial  con- 
struction existing  at  the  time  the  contract 
was  entered  into  or  the  bonds   iBsued   and 

M  CsBserleigh  t.  Wood,  56  C.  C.  A.  212, 
119  Fed.  308.  The  court  declined  to  fol- 
low the  decision  of  the  state  court,  al- 
though the  contract  before  it  was  precisely 
like  the  one  before  the  state  court. 

M  Mutual  L.  Ins.  Co.  v.  Lane,  151  Fed. 
270.    But  see  infra,  IV.  q.  2,  note  61. 

"Forrest  v.  Safety  BItg.  &  T.  Co.  174 
Fed.  345. 

SB,  IT  Byrne  v,  Kansas  City,  Ft-  8.  A 
M.  R.  Co.  24  L.R.A.  6D3,  9  C.  C.  A.  866. 
22  U.  S.  App.  220,  61  Fed.  605.  In  this 
case,  however,  the  question  is  held  to  he 
peculiar  to  the  statute,  so  that  the  decisions 
of  the  state  court  with  reference  to  it  must 
be  followed. 

M  Pptprs  V.  Broward  (Peters  v,  Gilohristl 
222  U-  S-  483,  56  L.  ed.  278,  32  Sup-  Ct. 
Eep.  122;  Wilkes  Countv  v.  Coler,  180  U. 
S.  508.  43  L.  ed.  642,  '21  Sup.  Ct.  Bep. 
458;  Lccper  v.  Tesas,  139  U.  R.  462,  35 
L.  ed.  225.  11  Sup.  Ct.  Rep.  679;  Nielsen 
40  L.R.A.(N.S.) 


statute,  as  distinguished  fmn  that  impoaed 
for  negligence  at  common  law,  it  was  bind- 
ing on  the  Federal  court,  remarked  that  if 
the  statute  were  held  to  be  merely  declara- 
tory of  the  common  law,  the  question  as  to 
the  effect  of  contributory  negligence  would 
be  a  question  of  general  common  law,  as 
to  which  the  Federal  court  might  ex 
its  own  independent  judgment,'*i  *1 


The  decisions  of  the  highest  stat«  court 
are  binding  upon  the  Federal  courts 
upon  the  question  as  to  the  manner  and 
legality  of  the  passage  of  a  statute;  ■*  aa 
to  whether  an  enrolled  or  engroesed  bill 
may  be  impeached  by  resort  to  the  legisla- 
tive journals;  M  as  to  the  repeal  of  a  stat- 
ute, assuming  that  there  is  no  queutinn  as 
to  violation  of  th«  Federal  Constitutiou.M 

IF.  FartUfUlar  •ubJeoCa. 

a.  Fereonal  oontracts, 

2.  In  (renerol. 

As  to  contracts  other  than  commercial 
paper  and  those  in  relation  to  specific  real 
□r  personal  property  not  affected  by  statute, 
it  is  frequently  dilTicult  to  forecast  with 
certainty  whether  the  Federal  court  will 
feel  bound  to  follow  the  decisions  of  tbe 
highest  state  court,  or  wilt  treat  the  ques- 
tion as  one  of  general  law,  as  to  which  those 
decisions  are  not  controlling.  Sometimes, 
this  uncertainty  is  reflected  in  a  single  case 

V.   Chicago.   B.~A~  Q.   R.   Co.   109   C.  C.  X 

225,   187   Fed.   393. 

"Re  Duncan,  130  U.  S.  440,  35  L.  ed. 
219,  11  Sup-  Gt.  Hep.  57S-.  Uniled  States 
V.  Andem.  158  Fed,  B96:  Ames  v.  Union  P. 
R.  Co.  64  Fed.  165  (implied);  Portland 
Gold  Min.  Co.  v.  Duke,  90  C.  C.  A.  168, 
164  Fed.  180;  Chicago,  B.  ft  Q.  R.  Co.  v, 
Smyth,  103  Fed.  378. 

M  Kibbe  T.  Ditto,  93  U.  S.  674,  23  L.  ed. 
1006 ;  Peik  v.  Ciiieago  &.  N.  W.  R.  Co.  94 
U.  8.  164,  24  L.  ed.  97;  Southern  R.  Co. 
V.  North  Carolina  Corp.  Commission,  99 
Fed.  162;  Love  v.  Busch,  73  C.  C.  A.  545, 
142  Fed.  420;  Wicomico  Countv  v.  Ban- 
croft, 203  U.  a.  112,  61  L.  ed.  112,  27  Sup- 
C't.  Rep.  21;  Blacic  v,  Elkhorn  Min.  Co. 
47  Fed.  000;  Allen  *.  Francisco  Sugar  Co. 
103  Fed.  625. 

It  is  only  where  the  provision  of  the 
earlier  act  is  irrepealable,  thus  constituting 
s  contract,  that  it  becomes  the  duty  of  the 
Federal  court  to  decide  for  itself  whether 
the  Buh sequent  act  did  or  did  not  impair 
the  obligation  of  the  contract.  Wicomico 
Countv  v.  Bancroft,  203  U.  8.  112,  61  L.  ed. 
112,  27  Sup.  Ct  Rep.  £1. 
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u  it  ptuau  through  the  different  Federal 
courte.M 

*  The  tendency  of  the  Federal  courts  aeenu 
(o  be  to  regard  queationt  coDd^ming  con- 
tracts not  in  relation  to  specific  real  or 
perEonal  property,  and  not  dependent  upon 
Itxal  statute  9r  an;  peculiar  local  usage, 
to  be  questions  of  general  jurisprudence,  as 
to  which  the  decisions  of  the  highest  state 
(onrt  are  not  controlling.  It  has  been  so 
beld  as  to  the  liability  of  the  lessor  of  a 
railroad  company  for  negligence  of  a  les- 
•ee,n  whether  a  bill  of  sale  in  restraint  of 
trade  may  be  collaterally  assailed  on  that 
groundj  •*  the  validity  of  a  contract  pay- 
able in  Confederate  money;  M  whether  a 
eostiact  by  a  lunatic  is  Toid  or  voidable;  *• 
wlietber  an  absolute  refusal  to  perform  a 
coDtraet  gives  the  other  party  an  immediate 
right  to  maintain  an  action  for  his  entire 
dunagea,  although  the  contract  period  has 
not  expired;  *<  whether  an  implied  contract 
sriiea  upon  the  owner's  waiver  of  his  rem- 
edy in  tort  for  the  conversion  of  goods;  *T 


whether  under  the  terms  of  a  contract  one 
party  was  primarily  and  individually  liable 
for  the  salary  of  another;  Bi  the  construo- 
tion  and  effect  of  contracts  of  guaranty;  M 
the  rights  of  laborers  and  materialmen  to 
recover  upon  a  contractor's  bond,  as  affected 
by  the  invalidity  of  the  contract  ■•  between 
the  contractor  and  the  municipality.^^ 
But  the  United  States  Supreme  Court 
has  declared  generally  that  questions  of 
public  polii^  as  affecting  the  liability  for 
acta  done  or  upon  contracts  made  and  to 
be  performed  within  one  of  the  states  of 
the  Union,  when  not  controlled  by  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  or  by  the  principles  of  commercial 
or  mercantile  law,  or  of  general  jurispru- 
dence, of  national  or  universal  application, 
are  governed  by  the  law  of  the  state  as  ex- 
pressed by  its  own  Constitution  and  stat- 
utes, or  declared  by  its  highest  court.i  And 
the  decisions  of  the  highest  state  court  have 
been  held  to  be  binding  on  the  question 
whether  a  third  person  may  sue  on  a  con- 


*t  See,  for  illustration,  the  case  of  Hart- 
ford F.  Ins.  Co,  V.  Chicago,  M,  4  St.  P. 
R.  Co.  supra,  note  14. 

n  Curtis  V.  Cleveland,  C.  G.  ft  St.  K  R. 
Co.  140  Fed.  777. 

••Gilbert  v.  American  Surety  Co.  61 
L.Rji.  Z53,  67  C.  C.  A.  618,  ]21  Fed.  489 
'certiorari  denied  in  190  U.  S.  660,  47  Ih 
ti.  11»4,  23  Sup.  Ct.  Rep.  855). 

MDelmas  v.  Merchants'  Mut.  Ins.  -Co. 
14  Wall.  Ml,  20  L.  ed.  757.  The  court 
MJd:  "This  is  not  the  class  of  questions 
in  which  we  are  bound  to  follow  the  state 
Narts.  It  is  not  based  on  a  statute  of  the 
•tite,  or  on  a  construction  of  such  a  stat- 
ute, nor  on  any  rule  of  law  affecting  title 
to  lands,  nor  any  principle  which  has  be- 
come a  settled  rule  of  property,  but  on 
thoM  principles  of  public  policy  designed 
Cor  tbe  protection  of  the  state  or  the  public, 
of  which  we  must  judge  for  ourselves,  as 
titty  do  when  the  question  is  fairly  pre- 
sented." 

••  Edwards  v,  Davenport,  4  McCrary,  34, 
20  Fed.  756. 

"H.  T.  Smith  Co.  v.  Minetto-Meriden 
Co.  188  Fed.  777. 

"Revnolds  v.  New  York  Trust  Co.  3B 
LJf-AIN.S.)  391,  110  C.  C.  A.  409,  188 
Fed.  All. 

"Bancroft  v.  Hambly,  38  C.  C.  A.  695, 
W  Fed.  976,  reversing  83  Fed.  444.  The 
Murt  said:  "As  a  precedent,  the  opinion 
ot  the  supreme  court  of  the  state  in  the 
Que  cited  is  entitled,  as  are  all  of  its  opin- 
loni,  to  great  respect.  The  present  case, 
Iwwtver,  involves  the  interpretation  of  a 
tontroct  not  in  any  way  dependent  upon 
'be  eoDstruction  of  any  state  law,  and  that 
Ixing  so,  we  are  not  at  liberty  to  follow 
tbe  decision  of  that  court  construing  the 
cratract,  if  such  coustruction  does  not  meet 
*ith  oar  approval,  but  are  bound  to  eier- 
ciw  onr  independent  judgment." 
4>LRjL(N.8:) 


M  Johnson  ¥.  Charlea  D.  Norton  Co.  86 
::.  C.  A.  381,  159  Fed.  361.  In  this  case, 
which  involved  the  specific  question  wheth- 
er the  liability  of  the  guarantor  was  con- 
ditional upon  the  prosecution  of  the  prin- 
cipal to  insolvency,  Lurton,  J.,  said:  "With 
respect  of  such  a  question  of  general  law, 
involving  as  this  does  the  construction  and 
effect  of  commercial  obligations  so  much 
used  in  commercial  transactions,  the  courts 
of  the  United  States,  while  inclined  to 
agreement  with  the  decisions  of  the  court 
of  the  state  ot  the  solution  of  the  contract, 
are  not  compelled  to  follow  such  decisions 
when  they  do  not  profess  to  be  based  upon 
a  local  statute  nor  any  local  usage  having 
the  force  of  local  law."  But  see  Re  Mer- 
rill t  Baker,  108  C.  C.  A.  390,  188  Fed. 
312,  a  bankruptcy  case,  holding  that  a  con- 
tract of  guaranty  is  to  be  construed  in  the 
light  of  New  York  decisions  that,  when  the 
meaning  of  the  words  used  has  been  ascer- 
tained, the  guarantor's  liEibility  is  ttrictit- 
simi  juris,  and  not  to  be  extended  beyond 
its  precise  import. 

i**  Kansas  City  Hvdraulio  Press  Brick 
Co.  V.  National  Surety  Co.  149  Fed.  607. 
See  also  93  C.  C.  A.  132,  187  Fed.  498  for 
later  decision  in  this  case.  The  court 
said  that  it  was  bound  by  the  slate  deci- 
sion as  to  the  validity  of  the  bond  as  ho- 
tween  the  contractor  and  the  municipality, 
since  that  decision  involved  the  construc- 
tion of  a  state  statute,  but  that  the  Fed- 
eral court  was  not  bound  by  the  decision 
in  so  far  as  it  held  that  no  recovery  can 
be  had  by  laborers  or  materialmen,  for  the 
reason  that  that  queation  was  one  of  gen- 
eral jurisprudence,  upon  which  tbe  Federal 
court  is  bound  to  exercise  its  independent 
judgment. 

1  Hartford  F.  Ins.  Co.  ».  Chicago,  M.  ft 
St.  P.  R.  Co.  175  U.  8.  91,  44  L.  ed.  84, 
20  Sup.  Ct.  Rep.  33    (validity  of  stipnla- 
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trtct  made  for  hb  benefit;  ■  aa  to  tbe 
effect  upon  contracts  of  a  et»tut«  prohibit- 
ing labor  on  Sunda;^)  ■  as  to  what  conati- 
tutea  a  breach  of  a  contract  for  aervicea;  * 
as  to  the  right  of  the  lowest  bidder  to  the 
award  of  a  contract  for  a  public  improve- 
ment.! And  the  validity,  under  the  state 
Constitution,  and  the  construction,  of  stat- 
ute* in  relation  to  the  payment  of  wages 
of  employees,  are,  of  course,  matters  as  to 
which  the  decisions  of  the  highest  state 
coui'ts  are  binding  upon  the  Federal  oourta.* 

a.  Commertsial  paper. 

As  has  been  seen,  the  doctrine  that  the 
Federal  courts  are  not  bound  to  follow  the 
decision  of  the  state  court  on  questions  of 


general  law,  but  may  exercise  their  own 
independent  Judgment,  in  the  absence  of 
statutory  provision  on  the  point  in  question,' 
was  first  declared  with  reference  to  tbe  gen- 
eral principles  of  commercial  law,  and  spe- 
ciflcally  with  reference  to  the  question 
whether  one  who  takes  negotiable  paper  in 
payment  of,  or  as  collateral  security  for, 
an  existing  indebtedness,  is  entitled  to  pro- 
tection as  a  bona  fide  holder.  The  right  of 
tbe  Federal  court  in  the  absence  of  statute 
on  the  subject,  to  decide  this  question  for  it- 
self, irrespective  of  the  decisions  of  the 
court  of  the  state  in  which  the  action  arose, 
has  been  held  in  a  number  of  coses  since 
the  original  decision  to  that  effect  in  Swift 
V.  Tyson.T  And  this  right  of  the  Federal 
courts,  in  the  absence  of  a  local  statute,  to 


tioD  in  lease  exempting  railroad  company 
from  liability  for  negligence  in  settine  fire 
to  a  storage  warehouse  on  the  right  of 
Way).  But  see  supra,  not«  14,  for  a  his- 
tory of  this  case. 

"But  in  special  contracts  not  governed 
by  the  rules  of  commercial  law,  but  pro- 
vided for  by  special  legislation  of  a  State, 
conferring  special  rights  and  vested  in- 
terests enforceable  alone  under  such  state 
legislation,  we  must,  under  the  ruling  in 
Whitfield  V.  /Etna  L.  Ins.  Co.  205  U.  S. 
4B9,  51  L.  ed.  B95,  ZT  Sup.  Ct.  Sep.  S73, 
be  governed  by  the  iaw  of  that  state  touch- 
ing the  application  of  this  doctrine  of  pub- 
lic policy,  for,  under  such  circumstances, 
the  state  has  a  right  to  adopt  the  view 
entertained  by  the  supreme  court  or  to  re- 
ject it.  In  other  words,  the  state,  by  its 
own  legislation  and  the  decisions  of  its  own 
courts,  can  establish  its  own  public  policy, 
'provided  it  does  not,  in  doing  so,  come  into 
conflict  with  the  Constitution  of  the  state 
or  the  Constitution  of  the  United  States,' 
although  such  policy,  so  established,  may 
he,  in  the  opinion  of  the  Federal  courts, 
'inconsistent  with  public  policy  or  sound 
morality.' "  So  in  ilcCue  v.  Northwestern 
Mut.  L.  Ins.  Co.  93  C.  C.  A.  71,  187  Fed. 
436,  it  was  said:  The  judgment  in  the 
MeCue  Case  was  reversed  by  the  United 
States  Supreme  Court  (223  U.  S.  E34,  56 
L.  ed.  410,  38  L.R.A.( N.S.J  67,  32  Bup.  Ct. 
Rep.  220),  but  that  court  held  that  the  con- 
tract in  question  was  governed  by  the  law 
of  Virginia,  the  decisions  of  whose  courts 
on  the  point  in  question  did  not  differ  from 
those  of  the  Federal  courts,  rather  than 
by  the  law  of  Wisconsin,  as  held  by  the 
lower  court.  The  Supreme  Court  said  that 
it  was  not  called  upon  to  decide  whether 
it  would  have  had  to  yield  to  the  public 
policy  of  Virginia  if  it  were  tbe  same  as  it 
was  contended  that  the  policy  of  Wisconsin 
was  on  the  point  involved  in  the  case.  See 
also  Spinks  v.  Mutual  Reserve  Fund  Life 
Asao.  137   Fed.  100,  supra,  III.  e,  note  75. 

But  in  Sheppey  v.  Stevens,  177  Ted.  484 
(involving  a  contract  attacked  as  contrary 
to  public  policy  as  in  restraint  of  mar- 
riage), it  is  declared  generally  that  the 
40  X.R,A.(N.8.) 


question  whether  a  contract  is  contrary  to 
public  policy  is  one  of  general  law,  and 
not  dependent  upon  any  local  statute  or 
usage,  and  in  determining  such  question 
the  Federal  courts  will  exercise  their  own 
judgment.  The  court,  however,  apparently 
fails  to  take  account  of  the  possible  dif- 
ference in  this  respect  between  commercial 
or  mercantile  contracts,  and  contracts  not 
of  that  character. 

There  is  an  obvious  distinction  bearing 
on  the  subject  of  this  note,  between  the 
question  whether  a  contract  is  invalid  be- 
cause contrary  to  public  policy,  and  th« 
question  referred  to  infra,  IV.  h,  whether 
it  is  contrary  to  the  public  policy  of  one 
state  to  entertain  an  action  upon  a  par- 
ticular contract  or  transaction  having  its 
situs  in  another. 

■  Bonstiby  v.  Keeley,  2  McCrary,  103,  7 
Fed.  447,  also  reported  in  II  Fed.  6T8; 
Bethlehem  Iron  Co.  v.  Hoadley,  152  I*ed. 
736.  In  the  first  case  the  court  gave  as 
a  reason  for  following  tbe  state  decisions 
on  the  point  that  otherwise  a  party  might 
be  subjected  to  a  double  liability. 

»  Hill  v.  Hite,  70  Fed.  828. 

•  Ely  v.  Van  Kannel  Revolving  Door  Co, 
184  Fed.  450. 

•  United  States  Wood  Preserving  Co.  v. 
Sundmaker,  110  C.  C.  A.  224,  186  Fed.  678. 

«Crowther  v.  Fidelity  Ins.  Trust  &  S. 
D.  Co.  29  C.  C.  A.  1,  42  U.  S.  App.  701, 
85  Fed.  41.  The  caae  of  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Paul,  173  U.  S.  404,  43  L.  ed. 
74B,  19  Sup.  Ct.  Rep.  410,  following  the 
conatrufftion  placed  by  tbe  state  court  on 
such  a  statute,  is  not  strictly  within  the 
scope  of  the  note,  as  the  case  ca^1e  up  on 
writ  of  error  to  the  state  court. 

7  To  that  eifect  are  Swift  v.  P^Bon,  16 
Pet.  1,  10  L.  ed.  885  (original  case)  ;  Oatea 
V.  First  Nat.  Bank,  100  U.  S.  239,  25  L. 
ed.  680;  Brooklyn  City  A  N.  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  2S  L.  ed.  61; 
Riley  t.  Anderson,  2  McLean,  688,  Fed,  Caa. 
No.  11,835:  Re  Hopper-Morgan  Co.  154 
Fed.  249:  H.  ficherer  t  Co.  y.  Everest.  M  C. 
C.  A.  340.  les  Fed.  822;  Melton  t.  Pensa- 
cola  Bank  ft  T.  Co.  Ill  C.  C.  A.  166,  190 
Fed,  120,     And  other  federal  eases  h^v^ 
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delenniiM  the  questions  of  general  commer- 
cial law  Id  accordance  with  their  own  inde- 
pendent judgment,  and  apon  general  princi- 
plea  of  commercial  law,  without  reference 
to  the  decisions  of  the  state  court,  clearly 
tttacbes  to  a1)  questions  relating  to  com- 
mercial paper,  and  has  been  specifically  de- 
clared and  applied  to  the  queationl  conoern- 
ing  the  character  and  negotiability  dl 
paper;  ■  whether  one  who  places  hia  name 
«n  the  back  of  a  note  before  delivery  is  a 
maker  or  indorser;  •  the  liability  of  accom- 
modation parties ;  ll>  whether  the  transfer  of 
■  note  having  Talid  inception,  from  indorser 
to  indorsee  at  an  ezcesaive  rate  of  interest, 
it  ufurioua;  H  the  right  of  the  holder  to 
maintain  an  action  against  the  drawer  as 
soon  as  the  drawee  refuses  to  accept,  with- 
wt  awaiting  the  maturity  of  the  hill-,  U 
the  nite  of  interest  ea  more  for  default  in 
paying  a  bill  of  exchange;  1*  whether  a  con- 
tract created  by  indonemenf  and  delivery 


may  be  varied  by  parol;  U  whether  »  par- 
ticular defense  is  available  against  a  bona 
fide  purchaser  before  maturity;  1*  and  the 
doctrine  has  been  applied  to  common-law 
questions  of  burden  of  proof  and  presump- 
tion in  relation  to  commercial  paper.i*  It 
has  been  held,  however,  that  a  Federal  court 
will  follow  the  decisions  of  the  stat«  court 
as  to  the  relative  priority  of  notes  secured 
by  a  mortgage,  upon  the  ground  that  tliey 
established  a  rule  of  property.n 

Thus  far  questions  referred  to  tn  this 
section  have  been  dealt  with  upoD  the 
assumption  that  there  was  no  local  stat- 
ute affecting  them.  It  baa  been  held 
that  even  an  eiplicit  state  statute  can- 
not affect  the  right  or  duty  of  the  Fed- 
eral court  to  decide  a  question  of  commer- 
cial law  upon  general  principles,,  when 
it  affects  t'le  jurisdiction  of  that  court, 
and  the  statute,  if  binding  upon  it, 
would    diminish    its    jurisdiction.!*      And 


anumed  that  the  Federal  rule  on 
■ubject  was  to  be  followed  by  the  Federal 
eonrt  irrespective  of  the  views  of  the  state 
coort.  See  note  in  31  L.R^.(N.S.)  286, 
It  acq. 

•  Auaten  v.  Miller,  S  McLean,  153,  Fed. 
Cis.  No.  661  fcertiflcate  of  deposit)  ;  Farm- 
era'  Nat.  Bank  v,  Sutton  Mfg.  Co.  17  L.R.A. 
S9S,  3  C.  C.  A.  1,  B  U-  S.  App.  312,  62 
Fed.  lei  (as  affected  1^  provision  for  at- 
torneys' fee);  Bradley  T.  Lill,  4  Biea.  473, 
Fed.  Cas.  No.  ],7B3:  Banic  of  Saginaw  v. 
Title  A  T.  Co.  106  Fed.  «1  {certificate  of 
deposit) ;  State  Nat.  Bank  v.  Cudahy  Paclc- 
ing  Co.  126  Fed.  643,  amrmed  in  67  C.  C.  A. 
S62,  134  Fed.  038;  The  Avalon,  160  Fed. 
196  (as  affected  by  provision  for  attor- 
nevs'  fee)  ;  Forrest  ».  Safety  Bkg.  &  T.  Co. 
174  Fed.  346;  Security  Trust  Co.  v.  Des 
Moines  County,  196  Fed.  331  (payable  in 
Kew  York  or  Chicago  exchange).  And  see 
Windsor  Sav.  Bank  v.  McMahon,  3  L.R.A. 
192,  38  Fed.  285.  And  tee  also  infra,  TV. 
1.  3,  note  37.  In  Farmers'  Nat.  Bank  v. 
Sutton  Mfg.  Co.  supra,  Judge  Taft  re- 
marked that  where  the  question  is  a  new 
one  with  the  Federal  court,  it  is  their  rule, 
as  it  is  their  duty,  to  give  weight  to  the 
dpcislons  of  the  state  whose  law  they  are 
administering.     But  see  infra,  note  18. 

■  First  Nat.  Bank  v.  Lock-Rtitch  Fence 
Co.  24  Fed.  221;  Phipps  v.  Harding  (Hud- 
•on  Furniture  Co.  v.  Harding]  30  L.R.A. 
S13,  17  C.  C.  A.  203,  34  U.  S.  App.  148, 
70  Fed.  468. 

UJewett  V.  Hone,  1  Woods,  630,  Fed. 
Cas.  No.  7,311 ;  H.  Scherer  A  Co.  v.  Ever- 
est M  C.   C   A.  346,  IBS   Fed.  B22. 

"Nichols  V.  Fearson,  7  Pet.  103,  8  L. 
ri.  823  (this  case,  however,  arose  in  the 
District  of   Columbia). 

U  Watson  y.  Tarpley,  18  How,  617,  15 
l~  cd.  SOS. 

UEi  parte  Heidelback,  2  Low.  Dec.  526, 
Fed.  Cas.  No.  8,322. 

HVan  Vleet  v.  Sledge,  45  Fed,  743; 
40  LR.A.(N.8.) 


Northern    Nat.   Bank    v.    Hoopea,    08    Fed. 
036. 

•>  Citiiens'  Sav.  Bank  v.  Newburyport, 
95  C.  C.  A.  232,  160  Fed.  766,  certiorari 
denied  in  216  U.  B.  698,  64  L.  ed.  342,  30 
Sup.  Ct.  Rep.  399,  holding  that  the  fact 
that  notes  of  a  municipality  constituted  an 
overissue  was  no  defense  as  against  a  bona 
fide  holder.  The  court  said:  "It  has  long 
been  held  by  the  Supreme  Court  that  spe- 


cent  bona  fide  holders;  and  the  reason  tor 
this  is  plain.  Commercial  paper  is  gov- 
erned by  the  law  merchant,  and  the  law 
merchant  is  a  part  of  the  private  inter- 
national law;  and,  commercial  paper  being 
intended  to  circulate  into  the  hands  of 
citizens  of  different  states  and  nonresidents, 
it  ie  not  always  possible  to  apply  peculiar 
local  law  with  justice."  See  also  infra,  IV, 
a,  3,  note  36, 

"First  Nat.  Bank  v.  I.iewer,  109  C.  C. 
A.  70,  ]87  Fed.  16  (burden  of  proof  as  to 
alteration)  ;  Young  v.  Lowrv,  113  C.  C.  A. 
140,  192  Fed.  826  (presumption  and  burden 
of  proof  as  to  bona  fides  of  holder). 

>TNew  York  Becur.  ft  T.  Co,  Lombard 
Invest.  Co.  86  Fed.  271. 

It  Thus,  in  Windsor  Sav.  Bank  v.  Mo- 
Mahon,  3  L.R.A.  192.  38  Fed.  283,  it  was 
held  that  the  negotiability  of  a  note  as 
affecting  the  riglit  of  an  assignee  to  main- 
tain an  action  thereon  in  the  Federal  court 
under  the  act  of  1875,  which  in  effect,  with 
the  exception  of  "promissory  notes  nego- 
tiable by  the  law  merchant  and  bills  of  ex- 
change," precludes  an  action  in  that  court 
by  an  assignee  unless  the  assignor  could 
have  maintained  an  action  there,  is  to  be 
determined  by  the  law  merchant,  and  is 
not  affected  by  a  state  statute.  And  In 
Watson  V.  Tarpley,  supra,  it  waa  held  that 
a  state  statute  providing  that  no  action 
shall  be  commenced  on  a  bill  of  exchange  un- 
til maturity  thereof  could  not  restrict  the 
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there  »re  obiter  expreBBiona  in  some  of  tlie 
cases,  lending  some  color  to  the  view  that 
BO  far  as  Federal  courts  are  concerned  it 
beyond  the  power  of  the  state  legislature  i 
change  the  general  commercial  law,  even  i 
far  as  questioas  of  purely  HubEtantive  law 
are  concerned."  That  view,  however,  ii 
spect  of  questions  of  substantive  law,  has 
not  been  sanctioned  by  the  adjudicated 
cases,  and  is  opposed  to  the  tacit  asaump- 
tion  of  moat  of  them,  and  has  been  express- 
ly repudiated  in  at  least  one  caae  decided 
by  the  circuit  court  of  appeals.*!  And  it 
has  been  expressly  held  by  the  Federal 
Supreme  Court  that  a  state  statute  of 
'  frauds,  even  as  applied  to  commercial  paper, 
is  such  a  taw  of  the  state  as  bas  been  de- 
clared by  Congress  to  be  a  rule  of  decision 
in  courts  of  the  United  Statea.'l  There 
seem^  therefore,  to  be  no  serious  doubt  that 
an  explicit  state  statute  on  a  particular 
point  in  relation  to  commercial  paper  must 
prevail  in  the  Federal  courts  so  far  aa  tbe 
substantivB  rights  of  the  parties  are  ' 
ccrncd,  though  it  may  be  opposed  to 
general  principles  of  commercial  law  which 
the  Federal  court  would  apply  in  the  ab- 
sence of  such  statute.U     And  doubtless  the 


decisions  of  the  highest  state   court  as  to 

the  construction  or  effect  of  such  a  statute 
will  in  general  be  regarded  as  conclusive  up- 
on the  Federal  court.**  The  question  arises, 
hoviever,  whether  the  Federal  courts  will 
feel  bound  by  the  decisions  of  the  stat« 
courts  construing  the  uniform  negotiable 
instrument  act  as  adopted  in  the  respective 
states.  Doubtless  many  of  the  questions  of 
the  law  merctiant  as  to  which  there  was 
formerly  a  conflict  of  authority  in  the  sev- 
eral states  have  been  deflnitely  settled  by 
the  explicit  terms  of  such  act,  leaving  no 
room  for  construction  or  interpretation. 
But  upon  some  points  there  is  the  same  op- 
portunity for  difference  of  opinion  that 
there  was  before  the  adoption  of  the  act, 
or  at  least  the  courts  of  some  states  which 
have  adopted  the  act  have  so  held.  For  ex- 
ample, the  very  question  involved  in  the  case 
in  which  the  Federal  Supreme  Court  first 
authoritatively  declared  its  itidepeadence  of 
the  state  decisions,  vii.,  whether  one  who 
takes  paper  as  collateral  security  for  a 
pre-existing  indebtedness  is  a  bona  fide  hold- 
er, has  been  held  by  some  of  the  lower 
courts  in  New  York  to  be  unaffected  by  the 
act.M    And  if  the  court  of  appeals  of  that 


right  of  the  holder  of  such  a  hill  (assuring 
diversity  of  citizenship)  to  bring  an  action 
thereon  against  the  drawee  in  the  Federal 
.court  immediately  upon  the  drawee's  re- 
fusal to  accept  it  and  before  its  maturitv. 

>s  See  opinion  of  Justice  Story  in  Swift 
v.  Tyson,  16  Pet.  1,  10  L.  ed.  885,  and  of 
Justice  Daniel  in  Watson  v.  Tarpley,  18 
How.  517,  15  L.  ed.  fiOl).  In  Bank  of  Slier- 
man  V.  Appcrson,  4  Fed.  25,  the  court, 
while  conceding  that  it  was  not  clear  why, 
if  the  state  has  power  to  enlarge  the  com- 
mercial law,  it  dues  not  have  power  to  re- 
strict it,  yet  said  that  the  result  of  the 
authorities  seems  to  be  that,  while  state 
statutes  which  restrict  or  impair  the  rights 
and  remedies  secured  to  citizens  of  the  sev- 
eral states  under  the  general  commercial 
law,  or  which  devest  Federal  courts  of  the 
cogni7Ance  of  those  riglits  and  remedies  are 
not  binding  those  statutes  which  enlarge 
and  extend  the  general  commercial  law  will 
be  enforced. 

■OPhipps  T.  Hardinft  (Hudson  Furniture 
Co.  V.  Harding)  30  L.R.A.  513,  17  C.  C.  A. 
203,  34  U.  S.  App.  148,  70  Fed.  468.  The 
court  characterized  the  language  employed 
in  Swift  V.  Tvson.  16  Pet.  1,  18,  10  L.  ed. 
865,  871,  and  Watson  v.  Tarpley,  18  How. 
517,  15  L.  ed.  509,  on  this  point  as  obiter; 
and  remarked  that,  while  it  wns  desirable 
that  there  should  be  uniformity  of  laws 
with  respect  to  commercial  paper,  it  was 
not  within  the  province  of  the  court  to 
bring  about  that  result. 

II  Moses  V.  National  Bank,  140  U.  3.  208, 
37  I.,  ed.  743,  13  Sup.  Ct.  Rpp.  000. 

MThvis,  in  PhiT>p8  v.  Harding,  siipm,  it 
is  held  that  the  Federal  court  is  bound  by 
40  L.R.A.(N.8.) 


a  state  statute  which  entitles  one  who  sigT>a 
a  note  on  the  back  thereof  before  delivery 
to  notice  of  dishonor  as  a  surety. 

IS  Bank  of  United  States  v.  Daniel,  12 
Pet.  32,  9  L.  ed.  989  (following  state  deci- 
sions as  to  applicability  to  bill,  payable  in 
another  state,  of  a  statute  subjecting  draw- 
er of  bill  to  10  per  cent  damages)  ;  Davie 
V.  Hatcher,  1  Woods,  456,  Fed.  Cas.  No. 
3,610  (following  state  decisions  as  to  Ap- 
plicability of  statute  requiring  pursuit  of 
principal  as  condition  of  holding  indorser)  ; 
Bank  of  Sherman  v.  Apperson,  4  Fed.  25 
(following  state  decisions  as  to  construc- 
tion of  statute  enlarging  negotiabili^  of 
bills  and  notes). 

So,  in  Farmers'  Nat.  Bank  ▼.  Button 
Mfg.  Co.  17  L.R.A.  BBS,  3  C.  C.  A.  1,  8 
U.  8.  App.  312,  52  Fed.  191,  Judge  Taft, 
while  declaring  in  effect  that  Federal  conrta 
were  not  bound  by  the  state  decisions  on 
general  question  of  commercial  law,  "ex- 
cept so  far  as  the  rights  of  the  parties 
are  affected  by  statute,  said  a  decision  of 
the  state  court  as  to  construction  of  a 
statute  in  relation  to  agreements  for  attoi^ 
nevs'  fees  in  hills  of  exchange  was  "con- 
clusive." And  in  H.  Stherer  &  Co.  v.  Ever- 
est, 94  C.  C,  A.  346,  188  Fed.  822,  the  court, 
after  asserting  the  right  of  the  Federal 
courts  to  determine  questions  of  generaJ 
commercial  law  on  general  principles,  re- 
marked that  so  fa.r  as  its  conclusions  rested 
upon  a  construction  of  a  state  statute  lim- 
iting recovery  by  t)ie  holder  of  commercial 
paiicr  procured  by  fraud,  to  the  amount 
paid  therefor,  it  was  not  inconsistent  with 
tlie  dpcisioiis  of  the  state  coart 

MSee  note  in  31  L.R.A.(NjS.)   887,  MS, 
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ftata  tbonld  adopt  that  view,  a  Federal 
ctwrt  in  k  cue  arising  there  would  be 
called  upon  to  determine  whether  its  right 
to  follow  the  Federal  rule  rather  than  the 
Xew  York  rule  on  that  point  had  been  lost, 
becanM  the  New  York  decieions  no  longer 
Kit  lolelj  upon  the  law  merchant,  but  in- 
volve the  eonetnietion  of  a  statute.  In  view 
of  their  apparent  reluctance  to  yield  their 
right  to  decide  commercial  queitiona  tor 
themselves,  it  leems  probable  that  the  Fed- 
eral courts  would  hold  that  the  New  York 
conrt  doctrine  Btill  reata  affirmatively  upon 
their  view  of  the  principles  of  the  law 
merchant,  and  only  negatively  upon  the  con- 
itmction  of  the  statute,  which  if  not  nec- 
essarily subversive  of  the  New  York  doc- 
trine, as  is  held  in  some  states  where  that 
doctrine  formerly  prevailed,  certainly  lends 
no  affirmative  support  thereto.U 

The  general  question  a«  to  whether  the 
Federal  courts  are  Iwund  to  follow  the 
decisions  of  the  state  courts  on  questions 
ander  statutes  codifying  the  common  law 
has  been  touched  upon  in  a  previous  sub- 
divilion.M 

"In  Re  Hopper-Morgan  Co.  164  Fed. 
249.  the  court  held  that  the  uniform  nego- 
tiable instrument  law  as  adopted  in  New 
YiH-k  had  not  changed  the  New  York  rule 
as  laid  down  by  cases  in  that  state  holding 
tlist,  in  the  absence  ol  a  diversion  ot  the 
piper  from  the  purposes  intended,  even  one 
who  took  merely  as  collateral  security  for 
a  pre-existing  indebtedness  may  enforce  the 
Mne  against  an  aceommodation  party. 
There  is,  however,  no  conflict  between  the 
New  York  rule  and  the  Federal  rule  in 
■Dch*  a  situation.  The  conflict,  so  far  as 
eoncems  the  right  of  such  a  holder  as 
s^inst  an  accommodation  party,  is  in  re- 
lation to  cases  where  the  paper  had  been 
diverted.  See  note  ia  31  L.R.A.(N.S.)  287, 
296.  In  Trust  Co.  t.  Markee.  179  Fed. 
7M,  and  Melton  v.  Pensacola  Bank  ft  T. 
.Co.  Ill  C.  C.  A.  166,  190  Fed.  126,  it  was 
usQmed  that  the  Federal  rule  had  been 
pnt  in  force  by  the  adoption  of  the  nego- 
tiable instrument  law,  even  if  it  had  not 
fonnerl;  prevailed  in  the  particular  state; 
snil  as  there  were  apparently  no  decisions 
if  the  state  court  to  the  contrary,  the 
■itnatioD  suggested  in  the  text  was  not  pre- 
sented, 

"Sopra,  m.  g. 

"Amey  v,  Allegheny  City,  24  How.  364. 
M  L.  ed.  SI  4:  Lee  County  v.  Rogers,  T 
WbII.  IBl,  19  L.  ed.  180;  Chambers  County 
».  Clews,  21  Wall.  317,  22  L.  ed.  517; 
Florida  v.  Anderson,  91  U.  8.  687,  23  L, 
ed.  290;  Rummel  v.  Butler  County,  93  Fed. 
304;  Leavenworth  County  v.  Barnes,  04 
U.  8.  70,  24  L.  ed.  83  j  Henry  County 
NiroUy,  06  U.  8.  619,  24  I-.  ed.  394;  Cass 
Courtv  V,  Johnston,  95  U.  S.  360,  24  L. 
«d.  418;  Morgan  County  v.  Allen,  103  U. 
S.  498,  26  L.  ed.  408 :  Walnut  v.  Wade, 
103  U.  S.  883,  29  L,  ed,  526;  Wade  v.  Wal- 
MLR,A,{N,3.) 


S.  Municipal  and  county  bond*. 

Upon  no  other  questions  relating  to  the 
validity  and  construction  of  state  statutes 
have  there  been  so  many  departures  by  the 
Federal  court*  from  the  rule  of  following 
the  decisions  of  the  highest  state  court,  as 
upon  the  questions  relating  to  the  constitu- 
tionality, construction,  and  effect  of  statutes 
under  which  commercial  bonds  Lave  been 
issued  by  municipalities,  or  counties,  or 
other  public  bodies.  The  Federal  courts 
nearly  atways  follow  the  decisions  of  the 
highest  state  court  upon  these  questions, 
when  those  decisions  sustain  the  validitj  of 
the  bonds." 

In  some  casea,  the  decisions  of  the  high- 
est state  court  have  been  followed  notwith- 
standing they  were  Such  as  to  render  the 
bonds  in  question  invalid.  But  it  generally 
appears  in  such  coses  that  the  state  deci- 
sions relied  on  were  rendered  before  the  is- 
suance of  the  bonds  in  question,  or  that, 
even  as  an  independent  proposition,  the 
Federal  court  would  have  reached  the  same 
conclusion  as  the  state  court.** 

nut^  105  V.  8.  1,  Z«  L.  ed.  1027;  Lincoln 
County  V.  Luning,  133  U.  S,  529,  33  L.  ed, 

768,  10  Sup,  Ct.  Rep.  363;  First  Nat.  Bank 
V,  Bennington,  16  Blatchf,  53,  Fed.  Cat. 
No.  4,807;  First  Nat.  Bank  v.  Arlington, 
16  Blatcht.  57,  Fed.  Cas.  No.  4,806;  King 
V.  Wilson,  1  Dill.  665,  Fed.  Cas,  No,  7,810; 
McCoy  y.  Washington  County,  3  Phila.  290, 
Fed.  Cas.  No.  8,731;  Smith  v.  Tallapoosa 
County,  2  Woods.  674,  Fed.  Cos.  No.  13,- 
113;  Thomas  v,  Scotland  County,  3  Dill.  7, 
Fed.  Cas.  No.  13,909;  Estiil  County  v. 
Embry,  60  C.  C.  A.  573,  112  Fed.  883,  sf- 
firroed  in  75  C,  C.  A.  654,  144  Fed.  913; 
Rees  V.  Olmsted,  68  C.  C.  A.  60,  136  Fed. 
2D8. 

In  the  last  case,  the  court  said  that  the 
question  must  he  determined  by  the  con- 
struction placed  upon  the  Constitution  at 
the  time  the  statute  under  which  the  bonds 
were  issued  was  passed.  It  does  not  ap- 
pear, however,  that  there  had  been  any 
change  of  decision.  See  also  Wade  y. 
Travis  County,  174  U.  S.  499,  43  L,  ed. 
lOBO,  19  Sup.  Ct.  Rep.  715,  infra,  note  33. 

But  see  QuHlier  City  Nat.  Bank  v,  Nolan 
County,  59  Fed.  600,  where  the  Federal 
court  refused  to  follow  a  decision  of  the 
state  court  upholding  the  validity  of  the 
bonds  issued  without  compliance  with  a 
constitutional  requirement,  the  point  not 
having  been  called  to  the  attention  of  the 
8tat«   court. 

MIn  Plensant  Twp.  T.  ^tna  Tm  Ins.  Co. 
138  U.  S.  67,  34  L.  ed.  884,  11  Sup.  Ct.  Rep. 
215,  the  Federal  court,  while  agreeing  with 
the  decisions  of  the  state  courts  rendered 
after  the  rights  of  the  parties  had  accrued, 
against  the  validity  of  the  bnnds,  exprcaelv 
declared  that  the  state  decisions  were  not 

In  the  following  cases,  in  which  the  de- 
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But  wlien  the  latest  defiaLons  of  the  high- 
eat  state  court  as  to  the  validity  or  oon- 
gtriiction  of  a  statute  under  which  «uch 
honds  were  isHued  are  such,  if  followed,  aa 
to  render  the  bonds  invalid,  the  Federal 
«ourt,  at  least  unless,  as  an  independent 
proposition,  thej  would  reach  the  same  con- 
clusion as  the  state  court,  generally  finds 
some  way  of  upholding  the  bonda  notwith- 
standing the  state  court  decisions.  The  pre- 
cise ground  of  exception  td  the  general  rule, 
ia  apt  to  be  dictated  by  the  exigencies  of 
the  particular  coae.  The  exception  most 
frequently  applied  is  thai  4he  Federal 
courta,  in  case  of  a  change  of  judicial  de- 
'cision  by  the  state  courts,  will  follow  the 
earlier  decisions  in  favor  of  the  validity  of 
the  bonds   in  force  at  the  time  they  were 


issued,  or  when  the  right  of  the  parties 
accrued,  rather  than  tlie  later  dec  ia  ions 
unfavorable  to  their  validityilB  thus,  ap- 
plying specifically  the  exception  discussed 
in  aubaiviaion  III.  b.  supra. 

In  other  eases,  where  there  were  prior 
Federal  deciaions  favorable  to  the  bonda, 
the  Federal  courts  have  refused  to  fallow 
later  state  decisions  unfavorable  thereto, 
rendered  after  the  accrual  of  the  rights  in 
question.*"  Id  one  case,  the  Federal  Supreme 
Court  declined  to  reverse  a  deciaion  of  the 
Federal  circuit  court  favorable  to  the  bonds, 
in  consequence  of  a  contrary  decision  ren- 
dered by  the  state  court  after  the  decision 
in  the  circuit  court.*'  The  same  court,  how- 
ever, upon  another  occasion,  changed  its 
prior   decision   unfavorahle  to  the  validity 


cisiona  of  the  atate  court  were  followed,  al-  ' 
though  they  were  unfavorahle  to  the  va- 
lidity of  the  bonda,  it  appeared  that  they 
were  rendered  before  the  issuance  of  the 
bonds  in  question,  or  at  least  before  the 
rigiita  in  question  had  accrucu:  tiouth  Ut- 
tawa  T.  Perkins,  94  U.  S.  200,  24  L.  ed. 
)S4  (the  p'nciple  was  decided  before  the 
bonds  were  insiied,  though  the  deciaions  aa 
to  the  specitlc  question  were  later)  j  Post 
V.  Kendall  County.  ]05  U.  S.  687,  20  L. 
ed.  1204  [the  principle  was  decided  before 
the  bonda  were  iaaued,  though  the  deci- 
aiona  aa  to  the  apecific  question  were 
later)  ;  Germnn  Sav.  Bank  v.  Franklin 
(.■nunty,  128  U.  S.  520,  32  L.  ed.  618,  9 
Sup.  Ct.  Rep.  ]5B  (the  court  expreaely 
states  til  at  the  state  decisions  were  ren- 
dered before  the  bond*  were  issued);  Rich 
V.  llentz,  134  U.  8.  032,  33  L.  ed.  1074, 
10  Sup.  Ct.  Rep.  810;  Raymond  v.  Terre- 
bonne, 28  Fed.  773,  affirmed  in  132  U.  S. 
102,  33  L.  ed.  309,  10  Sup.  Ct.  Rep.  57 
(expressly  states  that  plaintiff  took  title 
to  bonds  after  the  etate  court  decision  was 
made  public).  While  the  state  dpcifiion 
which  was  followed  in  Norton  v.  Shelby 
County,  118  U.  S.  425.  30  L.  ed.  178,  8  Sup. 
Ct.  Rep.  1121,  was  apparently  rendered  aft- 
er the  isauance  of  the  bonds,  they  seem  to 
have  been  iasned  during  the  pendency  of 
the  appeal  in  which  the  decision  was  made. 

In  >'n!>t  Oakland  t.  Skinner,  94  U.  S. 
2.->5,  24  L.  ed.  125;  Liebman  v.  San  Fran- 
cisco, 11  Snwy.  168.  24  Fed.  70.'i,  and  Kat- 
wnberRcr  v.  Aberdren.  16  Fed.  74S,  af- 
firmed in  121  U.  R.  172,  30  L.  ad.  911.  7 
Sup.  Ct.  Rep.  947.  following  state  court 
deciaions  unfavorable  to  the  validity  of 
bonds,  althcmph  apparently  rendered  after 
the  bonds  in  queation  were  issued,  the  Fed- 
eral courts  were  of  the  same  opinion  as  the 
state  courts,  on  the  merits  of  the  question. 
And  Bee  ClHihorne  Cniintv  v.  BrooUa,  111 
U.  S.  400,  28  L.  ed.  470,'  4  Sup.  Ct.  Rep. 
489. 

In  Willis  T,  Wyandotte  County,  30  C.  C.  A. 
445,  58  U.  S.  App.  ma.  m  Fed,  872,  hold- 
ing that  a  stnte  derision  declaring  a  atat- 
ul«  under  which  road  certificates  were  is- 
10  L.R.A.(K.S.) 


sued  by  a  county  unconstitutional  would 
be  adopted  hy  the  Federal  court,  it  does 
not  appear  whether  the  eertifloatea  were 
issued  before  or  after  the  state  deciaion. 
As  a  matter  of  fact,  however,  the  plaintiff 
was  allowed  to  recover  in  this  case  on  the 
ground  of  estoppel,  so  that  no  practical 
ciinscquences  followed  from  the  adoption  of 
the  state  decision. 

In  Lytle  v.  Lansing,  147  U.  S.  56,  37 
U  ed.  78,  13  Sup.  Ct.  Rep-  254,  the  state 
decision  against  the  validity  of  the  bond 
was  perhaps  res  /udtcata,  though  that  is 
not  clear.  However,  it  does  not  appear  but 
that  the  Federal  court  would  have  reached 
the  same  concluaion  aa  an  independent  prop- 

»Gelpcke  v.  Dubuque,  1  Wall.  J76,  3  7 
L.  ed.  620i  Havemoyer  v,  Iowa  County,  3 
Wall.  204,  18  L.  ed.  38;  Thomas  v.  Lee 
County,  3  Wall.  327,  18  L.  ed.  177-,  Mitch- 
ell V.  Burlington,  4  Wall.  270,  18  L."  ed- 
3S0;  Kenosha  v.  Lamson,  9  Wall.  477,  19 
L.  ed.  725;  Ralls  County  v.  Douglass,  105 
U.  S.  728,  20  L.  ed.  957;  Douglass  v.  Pike 
County,  101  U.  8.  677,  26  L.  ed.  888;  Tay- 
lor V.  Ypsilanti.  105  U.  S.  60.  28  L.  ed. 
1008;  New  Buffalo  Twp.  v.  Cambria  Iron 
Co.  106  U.  S.  73,  2C  L.  ed.  1024;  Green 
County  V.  Connesa,  109  U.  S.  104,  27  L.  ed. 
872,  3  Sup.  Ct.  Rep.  OB;  Olcott  v.  Fond 
du  Lac  County,  19  Wall.  678.  21  L.  ed. 
382;  Re  Copenhaver,  54  Fed.  680;  Coler  ». 
Stanlv  County,  89  Fed.  267;  Franklin 
County  V.  Gardiner  Sav.  Inat.  56  C.  C.  A. 
614,  119  Fed.  38;  Henderson  County  v. 
Travelers'  Ins.  Co.  63  C.  C.  A.  467.  128 
Fed.  817.  In  Gelpcke  v.  Dubuque,  1  Wall. 
17-'i.  17  L.  ed,  520,  there  was  a  vigorous 
dipscnting  opinion  by  Miller,  J. 

M  Westermann  y.  Cape  Oirardeaii  Coun- 
ty, 6  Dill.  112,  Fed.  Cas.  No.  17,432:  Foote 
y.  Johnson  County,  5  Dill.  281,  Fed.  Caa. 
No.  4,912:  McCali  v.  Hancock,  20  Blatchf. 
344,  10  Fed.  S;  Pickens  Twp.  v.  Post,  41 
C.  C.  A.  1,  99  Fed.  851).  But  see  contra, 
Jx^alie  V.  Urbana,  8  Bias.  43S,  Fed.  Cas. 
No.  8.276. 

SI  Roberts  T.  Bolles,  101  V.  B.  IIB,  85 
L.  ed.  880. 
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of  the  bondB,  in  consequence  of  a.  docUion 
of  the  state  court  upholding  their  vftlid- 
itj.- 

While,  an  }uBt  shovn,  the  Federal  courta 
ordioarilj  decline  to  follow  later  state  court 
decisions  unfavorable  to  the  validity  of  the 
boods,  overruling  earlier  decisions  in  force 
when  tha  bonds  were  issued  and  the  rights 
o(  the  partieti  accrued,  the  converse  of  that 
prop««ition  is  not  true.  Thus,  the  United 
SUtea  Supreme  Court  has  fallowed  the  lat- 
est state  court  decisiona  favorable  to  the 
caliditj  of  the  bonds  in  preference  to  earlier 
Etste  court  decisions  unfavorable  thereto.*! 


Another  and  broftder  exception  than  eith- 
er of  tliose  alreodj  referred  to,  has  been 
frequently  invoked  to  enable  the  Federal 
courts  to  avoid  following  decisions  of  the 
highest  state  court  unfavorable  to  the  bonds 
in  question,  when  the  Federal  courts  would 
hold  otherwise  as  an  independent  propoai- 
tion,  vu!.,  that  the  Federal  courts  are  not 
bound  to  follow  a  decision  of  the  state 
court  as  to  the  Talidity  or  construction  of 
a  statute  under  which  bonds  were  issued, 
rendered  after  the  issuance  of  the  bonds  and 
after  the  rights  of  the  party  had  accrued.** 
It  is  doubtless  essential  to  tha  application 


upairfield  v.  Gallatin  County,  lOO  U.  B. 
47,  £3  L.  ed.  544.  As  a  matter  of  fact,  the 
dwLsion  of  the  state  court  was  prior  in  point 
of  time  to  the  first  decision  of  the  Federal 
tonrt,  but  was  not  then  brought  to  the  at- 
tention of  thst  cotjrt. 

"Wade  V.  Travis  Countv,  174  U.  B.  499, 
43  L.  ed.  1080,  19  Sup.  Ct.  Rep.  7J5,  re- 
versing 26  C-  C.  A.  58B,  E2  U,  S.  App.  305, 
SI  Fed.  742.  The  court  said:  "If  there 
be  any  inconsistency  in  the  opinions  of 
these  courts,  the  general  rule  is  that  we 
[ollow  the  latest  judicial  adjudication  in 
preference  to  the  earlier  one."  The  earlier 
itnte  decisions,  however,  were  subsequent 
to  the  issuance  of  the  bonds,  and  so  the 
tfturt  would  perhaps  have  reached  the  same 
rfsult  even  ttiougb  there  had  been  no  state 
oourt  decisions  favorable  to  the  bonds,  by 
•[iplving  the  exception  next  discuBsed  in 
the  text.  • 

MPine  Grove  Twp.  v.  Talcott,  IB  Wall. 
Il«6,  22  L.  ed.  227;  Bourbon  County  v. 
BInek,  M  U.  S.  380,  25  L.  ed.  4»1;  Johnson 
Countv  V.  Tliayer,  94  U.  S.  631,  24  L.  ed. 
1S3;  Knoi  County  v.  Ninth  Xnt.  Bank, 
147  U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep. 
267;  Barnum  v.  Okolona,  148  U.  .S.  303, 
S7  L.  ed.  48.),  13  Sup.  Ct.  Rep.  638;  Folsom 
v.  Township  90,  150  U.  S.  eil,  40  L.  ed. 
!78,  affirming  51'  C.  C.  A.  379,  133  Fed. 
7P3.  10  Sup.  Ct.  Rep.  174;  SUnlv  Countv 
r-  Coler,  190  U.  S.  437,  47  L.  ed.  1120,  23 
Sup.  Ct.  Rep.  811;  Speer  v.  Kearney  Coun- 
ty 32  C.  C.  A.  101,  60  U.  S.  App.  38,  88 
Fad.  782;  Union  Bank  v.  Oxford,  BO  Fed. 
7:  Rondot  v.  Rogers  Twp.  39  C.  C.  A.  4G2, 
M  Fed.  202;  Northwestern  Sav.  Bank  v. 
Centreville  Station,  74  C.  C.  A.  275.  143 
Fed.  81 ;  Onslow  Countv  v.  Tollman,  70  C. 
f.  A.  317,  145  Fed-  753;  Hertford  County 
V.  Tome.  82  C.  C.  A.  21S.  153  Fed.  81. 

In  Carroll  County  v.  Smith,  111  U.  S. 
M6.  28  L.  ed.  517.  4  Sup.  Ct.  Rep,  538, 
■■litre  the  state  decision  was  rendered  upon 
Itie  very  bonds  in  suit  in  the  Federal  case, 
though  the  state  sction  was  between  dif- 
ferent parties  and  the  judgment  was  not 
TM  judicata,  (he  Federal  court  said;  The 
Mate  decision  is  not  a  jiidsnnent  conatruinjr 
(he  Constitution  and  laws  of  the  statp 
■hich,  without  regard  to  its  opinion,  the 
Federal  court  is  hound  to  adopt  and  apply, 
it  not  being  a  rule  previously  estahliBhed 
«  ss  to  become  recwnized  as  settled  law, 
«LR.A.(N.S.) 


knowledge   of   which   would   be   imputed   to 
the  party. 

A  number  of  the  foregoing  cases  cite 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.'lO,  which,  as  shown 
in  another  section,  recognizes  a  case  where 
there  were  no  state  decisions  prior  to  the 
contract  in  question,  as  well  as  a  case 
where  there  was  a  change  of  Judicial  j 
tion  by  the  state  court  after  the  contr 
ns  an  exception  to  the  general  rule  that  the 
Federal  courts  will  follow  the  decisions  of 
the  highest  state  court.  And  so,  upon  the 
authority  of  that  case,  the  court  in  An- 
derson V.  Santa  Anna  Twp.  116  U.  8.  356, 
29  L.  ed.  033,  6  Sup.  Ct'.  Rep.  413,  after 
holding  that  the  rights  of  the  parties  upon 
municipal  bonds  representing  negotiable  se- 
curities were  to  be  determined  according  to 
the  law  as  declared  by  the  state  court  at 
the  time  the  securities  were  issued,  further 
expressly  said  that,  assuming  that,  at  the 
time  the  bonds  were  issued,  the  state  court 
had  not  passed  upon  the  validity  of  tha 
st:itute,  the  Federal  courts  could  adopt 
their  own  interpretation  of  the  law  appli- 
cable to  the  case,  although  a  dilTcrent  in- 
terpretation nay  have  been  adopted  by  the 
state   court  after   such   rights   accrued. 

In  Elm  wood  Twp.  v.  Marcy,  92  U.  S.  289, 
23  L.  ed.  710,  however,  following  state  de- 
cisions holding  bonds  'void  and  as  in  viola- 
tion of  the  state  Constitution,  and  a  cura- 
tive act  unconstitutional,  the  court  said; 
"We  have  always  followed  the  highest  court 
of  the  state  in  its  construction  of  its  own 
Constitution  and  laws.  It  is  only  where 
they  have  been  construed  differently  at  dif- 
ferent times  that,  in  esses  litte  this,  wa 
have  adopted  as  a  rule  of  action  the  flret 
decision  and  rejected  the  last."  Although 
the  state  decisions  upon  the  specific  ques- 
tion as  to  the  validity  of  bonds  issued  un- 
der the  circumstances  involved  in  the  Fed- 
eral case  were  subsequent  to  tha  issuance  of 
the  bonds  in  question,  they  were  apparently 
in  harmony  with  earlier  state  decisions 
preceding  the  bonds.  It  seems  probable,  ' 
therefore,  that  the  court  did  not  have  in 
mind  a  case  where  there  had  been  no  state 
dpcision  on  the  subject  at  all  prior  to  the 
LsKuance  of  the  bonds  in  question.  At  all 
events,  any  implicntion  that  it  is  only  when 
there  has  been  a  change  of  decision  by  the 
state   courts  that   the   Federal   courts  may 
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of  this  broader  exception  that,  at  tbe 
time  of  the  issuance  of  the  bonda,  there 
shall  have  been  no  intimationa  from  an  au- 
thoritative Hource,  legislative  or  judiciat,- 
caating  any  serious  doubt  upon  their  valid- 
ity, and  that  the  holders,  upon  the  facts 
then  existing,  shall  have  been  justified  in 
assuming  that  the  bonds  were  valid;  but  it 
is  not  essential  that  they  should  have  act- 
ed upon  affirmative  decisions  of  the  state 
tribunals  to  that  elTect.  This  is  a  specillc 
application  of  the  exception  discussed  in 
subdivision  HI.  c. 

In  some  cases,  the  Federal  courts  have  de- 
cided in  favor  of  the  holder  of  the  bonds, 
notwithstanding  state  decisions  to  tlie  eHect 
that  they  were  invalid  even  in  the  hands  of 
bona  fide  holders,  upon  the  ground  that  the 


right  of  bona  Bde  holders  of  such  instru- 
ments is  a  general  question  of  commercial 

law,  as  to  which  the  Federal  courts  are 
not  hound  by  tbe  decisions  of  the  state 
court.M  This  position  is  apparently  not 
dependent  upon  the  time  of  the  atatt  deci- 
sions relatively  to  the  issuance  of  the  bonds. 
The  theory  underlying  these  coaes  appears 
to  be  that,  while  the  decisions  of  tlie  state 
courts  may  be  regarded  as  decisions  upon 
a  question  of  local,  constitutional,  or  statu- 
tory law  so  far  as  they  hold  in  general  that 
the  bonds  are  invalid,  yet  they  are  but  de- 
cisions on  a  question  of  commercial  law  sc 
far  as  they  hold  that  the  defects  in  the 
bonds  are  available  as  against  bona  fide 
holders,  at  least  when  they  are  mere  deduc- 
tions from  the  general  holding  as  to  the  in- 


refuse  to  follow  the  state  decision  is  against 
the  weight  of  authority  of  the  later  cases. 

In  this  connection,  however,  attention  is 
called  to  the  case  of  Zane  v.  Hamilton 
County,  189  U.  S.  370,  47  L.  ed.  858,  23  Sup. 
Ct.  Rep.  538,  affirming  a  decision  of  the 
circuit  court  of  appeals  (43  C.  C.  A.  416. 
104  Fed.  63),  which,  upon  the  authority  of 
state  decisions  apparently  rendered  after 
the  issuance  of  the  bonds  in  question,  held 
that  the  bonds  were  void.  The  point  made 
in  the  Supreme  Court  was  that  the  holder 
of  the  bonds  had  no  contract  right  pro- 
tected by  the  Federal  Constitution,  because 
the  purchase  was  made  oil  the  faith  of 
prior  decisions  of  the  state  courts  that  mu- 
nicipal subscriptions  to  railroad  stoclc  were 
so  far  germane  to  railroad  incorporation 
as  not  to  require  specific  mention  in  the 
title  of  an  act  providing  for  the  incorpo- 
ration of  a  railroad.  There  is  no  sugges- 
tion in  the  opinion  ol  the  Supreme  Court 
that  the  Federal  court  was  not  bound  to 
follow  the  decision  of  the  state  court  hold- 
ing that  tha  statute  under  which  tbe  bonds 
were  issued  nas  unconstitutional;  and,  s^ 
stated,  the  decision,  in  the  lower  court 
against  the  validity  of  the  bonds  was  ex- 
pressly based  on  the  decisions  of  the  state 
court,  although  it  would  seem  that  they 
were  rendered  after  the  issuance  of  the 
bonds  in  question.  It  may  be,  however,  that 
the  Federal  court,  even  as  an  independent 
question,  would  have  come  to  the  same 
conclusion   as  the  state  court. 

a»  Marshall  County  v.  Schencic,  S  Wall. 
772,  18  L.  ed.  550:  Pine  Grove  Twp.  v. 
Talcott,  19  Wall.  8(18,  22  L.  ed.  227;  Fans 
V.  Bowler.  107  V.  S.  529,  27  L,  ed,  424,  2 
Sup.  Ct.  Rep.  704;  Venice  v.  Murdock.  92 
U.  R.  494,  23  L.  ed.  583;  Pleasant  Twp, 
V.  ^tna  L.  Ins  Co.  138  U,  S.  67,  34  L.  ed. 
864,  11  Sup.  Ct.  Rep.  215  (there  was  no 
conflict  between  the  decisions  of  the  state 
court  and  the  opinion  of  the  Federal  court, 
both  being  of  the  opinion  that  the  act  was 
cnnBtitutional)  ;  Presidio  County  v.  Noel- 
Young  Bond  ft  Stock  Co.  212  U.  S.  58,  53 
L.  ed.  402,  29  Sup.  Ct.  Rep.  2.17:  Schenck 
V.  Marshall  County,  1  BisB.533,  Fed.  Cas. 
No.  12,449;  Clapp  ».  Otoe  County,  49  C. 
40  L.R.A.(N.S.) 


C,  A.  579,  104  Fed.  477;  Independent  School 
Dist  V.  Rew,  56  L.R.A.  384,  49  C,  C.  A. 
198,  111  Fed.  1;  Citizens'  Sav.  Bank  v. 
Newburyport,  05  C.  C.  A.  232,  169  Fed, 
766,  certiorari  denied  in  215  U.  S,  598,  54 
L.  ed.  342,  30  Sup.  Ct.  Rep,  399, 

In  Pana  v.  Bowler,  107  U.  S.  529,  27  L. 
ed.   424,    2    Sup.    Ct,   Rep,    704,   the   court 

ight   he   required   to   yield. 


ailway 


state    court   1 

irregularity,    the    bonds   wers   vojd   in   tbe 

hands  of  a  bona  fide  holder. 

In  Presidio  Countv  v.  Noel-Young  Bond 
Jt  Stock  Co.  tbe  court  said  that  since  the 
decision  in  Swift  v.  Tyson,  it  has  been  the 
accepted  doctrine  that,  in  respect  of  quea- 
tions  of  commercial  law  and  general  juris- 
prudence, the  courts  of  the  United  States 
will  exercise  their  own  independent  judg- 
ment, and  in  respect  to  such  questions  will 
not  be  controlled  by  decisions  based  upon 
local  statutes  or  local  usage,  although,  if 
the  question  is  balanced  with  doubt,  the 
courts  of  the  United  States,  for  the  sake 
of  harmony,  will  lean  toward  an  agreement 
of  views  with   the  state  court. 

In  Independent  School  Dist.  v.  Rew,  55 
L,It,A.  384,  49  C.  C,  A.  IBS,  111  Fed.  1, 
the  court  said  that  the  question  under  con- 
sideration was  not  one  of  the  construction 
of  the  Constitution  or  of  the  statute  of  the 
state  of  Iowa,  but  simply  involved  the  con- 
struction and  effect  of  recitals  in  negotiable 
instnimenta,  and  was  a  question  of  com- 
mercial law,  as  to  which  the  decisions  of 
the  atate  court  were  not  controlling  on  the 
Federal   court. 

In  Citiiens'  Sav.  Bank  v.  Newburyport, 
95  C.  C,  A.  2.12,  189  Fed,  78B,  involving  the 
right  of  an  innocent  purchaser  to  recover 
on  city  notes  representing  an  overissue,  a 
fact  which  was  not  known  to  him  and 
which  did  not  appear  on  the  face  of  the 
notes,  the  court  said  that  if  the  whole  ques- 
tion was  one  merely  of  authority  on  the 
part  of  the  city  treasurer,  and  if  all  tha 
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validity  of  tlie  bonds,  and  do  not  turn 
npon  any  statutory  language  on  this  point 
u  to  rights  of  bona  fide  holders.  This,  it 
Till  be  observed,  is  a  specific  applicatioD  of 
the    ez<xption    considered    in    subdi  vision 

ni.  e. 

So  a  deciiioD  of  the  state  court  that  a 
statute  authorizing  issuance  of  railroad  aid 
bond*  nas  anconatitutional  has  been  held 
not  to  be  binding  upon  a  Federal  court,  be- 
cause the  question  determinative  of  the  de- 
cision whether  railroad  aid  is  a  public  pur- 
pose for  which  taxation  may  be  authorized 
il  a  general  one,  as  to  which  the  decisions 
of  the  state  court  are  not  controlling.is 
The  question  as  to  the  negotiahility  of 
conn^  bonds  has  been  held  a  question  of 
^neral  commercial  or  mercantile  law,  as  to 
which  the  decisions  of  the  state  courts  are 
not  binding.T  But  the  right  to  interest  on 
overdue  interest  coupons  of  railroad  aid 
bonds  has  been  held  a  question  of  local  law, 
1*  to  which  state  decisions  are  controlling.** 

4.  Insurance  eonlraeta. 

At  the  same  term  of  court  at  which  Swift 
T.  Tyson  was  decided.  Justice  Story  in  an- 
other case  ■*  extended  the  doctrine  an- 
nounced in  the  former  case,  to  contracts  of 
ininrauce,  remarking,  in  this  connection ; 
The  questions  under  our  consideration  are 
questions  of  general  commercial  law,  and 
depend  npon  the  constnictioa  of  a  contract 


wbich  is  by  no  means  local  in 
its  character  or  regulated  by  any  local 
policy  or  customs.  Whatever  respect,  there- 
fore, the  decisions  of  state  tribnnala  may 
have  on  such  a  subject,  they  are  Cttr- 
tainly  are  entitled  to  great  respect,  they 
cannot  conclude  the  judgment  of  this  court. 
On  the  contrary,  we  are  bound  to  interpret 
this  instrument  according  to  our  own  opin- 
ion of  its  true  intent  and  objects,  aided  by 
all  the  lights  which  can  be  obtained  from 
all  external  sources  whatsoever;  and  if  the 
result  to  which  we  have  arrived  difTers  tram 
that  of  these  learned  state  courts,  we  may 
regret  it,  but  it  cannot  be  permitted  to 
alter  our  judgment,"  Under  this  doctrine, 
it  has  been  speciScally  held  or  declared  that 
the  Federal  courts  may  decide  with  reference 
to  general  principles,  and  without  regard  to 
the  decisions  of  the  particular  state  court, 
the  questions  as  to  the  mortgagor's  interest 
in  a  policy  taken  out  in  his  name  and  as- 
signed to  the  mortgagee,  and  whether  such 
insurance  falls  within  the  clause  of  another 
policy  upon  the  mortgagor's  interest,  re- 
quiring notice  of  other  insurance;  M  wlieth- 
er  a  policy  procured  by  misrepresentation 
amounts  to  other  insurance  within  such  a 
provision;*!  the  necessity  of  an  insurable 
interest  as  a  condition  of  a  valid  assignment 
of  a  policy  of  life  insurance;  **  the  validity 
of  a  stipulation  prescribing  a  shorter  period 
of  limitation  than  that  fixed  by  the  statute 
'of     limitations  ;W     wliether     i 


f(cts  concerning  the  same  were  known  to 
the  purchaser  of  the  notes  when  the  title 
>aa  acquired,  the  question  might  he  a  local 
one  in  the  ordinary  sense  of  the  expression, 
but  that  the  facts  not  being  exhibited  on 
tbe  face  of  the  notes,  and  not  being  known 
to  the  holder  at  the  time  the  title  was 
Mquired;  the  question  was  not  one  as  to 
which  it  was  necessary  to  examine  the 
locil  decisions. 

In  German  Sav.  Bank  T.  Franklin  Countv, 
128  U.  S.  528,  32  L.  ed.  510,  9  Sup.  C't- 
Rfp.  159,  however,  state  decisions  rendered 
Wore  the  bonds  in  question  were  issued, 
which  rendered  them  involid  whether  in  the 
hands  of  a  bona  tide  holder  or  Dot,  unless 
artain  conditions  were  complied  with,  were 
followed  bv  the  Federal  court. 

So.  in  Scipio  v.  Wright,  101  V.  S,  065,  26 
L  ed.  1037,  the  state  court  decisions  to  the 
effect  that  purchasers  of  railroad  aid  bonds, 
with  notice  that  they  had  l>een  directly  is- 
ined  to  a  railroad  company  in  exchange 
for  stock,  could  not  recover  thereon,  were 
'allowed  and  to  the  same  effect  is  Thomp- 
son T,  Perrine,  103  U.  S.  806,  28  L.  ed. 
812. 

MOlcott  V.  Fond  du  Lac  County,  16  Wall. 
«Tg.  21  L.  ed.  382.  This  was  given  an  in- 
dependent ground  for  refusal  to  follow  the 
Plate  decision,  although  there  was  another 
RTOUnd  in  that  the  bonds  when  issued  were 
ralid  nnder  the  state  Conetitution  and  laws 
«L.R.A.(N.S.)  ^ 


as  expounded  when  they  were  issued.  But 
see  Sutherland-Innes  Co.  v.  Evart,  30  C.  C. 
A.  305,  58  U.  S.  App.  33.5,  86  Fed.  597, 
infra  IV.   a,   note  77. 

f  Mercer  County  v.  Hackett,  1  Wall.  83, 
17  L.  ed,  548.  The  court,  however,  said 
that  it  the  decision  of  tlie  state  court 
had  been  founded  upon  the  construction 
of  the  Constitution  or  statute  law  of  the 
stale,  the  Supreme  Court  would  have  felt 
bound   to  follow  it. 

"Holies  V.  Arahoy,  46  Fed.  168. 

W  Carpenter  v.  Providence  Washington 
Ins.  Co.  16  Pet  4SS,   10  L.  ed.  1044. 

M  Ibid. 

*»  Ibid. 

"  Gordon  v.  Ware  Nnt.  Bank,  67  L-R.A. 
550,  66  C.  C.  A.  580,  132  Fed.  444;  Mutual 
L,  Ins.  Co.  T.  Lane,  151  Fed.  276;  Russell 
V.  Grigsby,  94  C.  C.  A,  61.  168  Fed.  577. 
The  last  case  was  reversed  by  the  United 
States  Supreme  Court,  in  222  U.  S.  149, 
56  L.  ed.  133,  36  L.R.A.fN.S.)  842.  32  Sup. 
Ct.  Rep.  68;  but  that  court  also  seems  to 
have  assumed  that  the  question  was  a  gen- 
eral one  for  the  independent  judgment  of 
the  Federal  court  although  it  expressed  its 
gratification  that  the  conclusion  reached  by 
it  was  sustained  by  a  decision  of  the  state 
court. 

« Spinks  V.  Mutual  Reserve  Fund  Lite 
Asso.  137  Fed.  169.  The  court  remarked, 
that  the  decision   of  the  state   court  c 


1  ,ig(c 


412 


NOTE  10  SNARE  4  TRIEST  CO.  v.   FRIEDMAN. 


brcdcer  is  the  agent  of  tlie  insurer  or  of  the 
insured;  M  whether  an  action  for  tlie  can- 
celation of  a  life  policy  may  be  maintained 
after  the  death  of  the  insured;*  what 
amounts  to  double  insurance  requiring  con- 
tribution between  insurers;**  the  validity 
of  an  agreement  for  arbitration.*''  And  the 
doctrine  has  been  applied 
involving  policies  of  mari 

But  the  decisions  of  the  highest  state 
court  construing  statutes  in  relation  to  in- 
surance are  in  general  binding  upon  the 
Federal  courts.  It  has  been  specifically  so 
held  or  declared  with  reference  to  tlie  con- 
struction of  a  state  statute  penalizing  life 
insurance  companies  for  failure  to  pay 
loses;  tt  as  tlo  statutes  relating  to  suicide  as 
a  defense;  H  excluding  applications  from 
evidence  when  a  copy  is  not  attached  to  the 
policy;  (1  the  applicability  to  policies  issued 
by  a  foreign  company,  of  a  state  statute 
making   policies   nonforfeitable  for   default 


in  payment  of  premium.U  So,  the  con- 
struction of  the  charter  of  an  iDsurance 
company,  although  obtained  under  a  general 
law,  pertains  to  the  state  court,  just  as  if 
it  were  granted  by  a  special  act  of  tbe 
legislature.N  And  it  has  been  held  by  the 
circuit  court  of  appeals  that  the  docisiona 
of  the  state  court  are  controlling  on  the 
question  whether  the  public  policy  of  the 
state  precludes  recovery  under  a  policy  is- 
sued by  a  mutual  insurance  company  creat- 
ed by  a  special  act  of  the  legislature,  where 
the  insured  was  executed  for  crime.u*  But 
it  has  been  held  that  when  a  stat«  etatut« 
is  merely  declaratory  of  a  general  principle 
in  relation  to  insurance,  is  tflear  and  un- 
ambiguous in  its  terms,  and  the  stat« 
court,  by  apparent  construction,  writes  into 
the  statute  a  fundamental  change  in  such 
general  law,  its  decisions  will  not  be*re- 
garded  as  binding  upon  tit*  Federal 
courts.H 


by  counsel  was  not  based  upon  any  pe- 
culiar feature  of  the  statutes  of  limita- 
tion differentiating  them  from  similar  stat- 
utes in  other  jurisdictions)  and  that  the 
reasoning  upon  which  it  was  based  was 
equally  applicable  to  an;r  jurisdiction.  It 
is  otherwise,  of  course,  if  there  is  an  ex- 
presE  statutory  provision  on  the  point. 
Smalt  T.  Westchester  F.  Ins.  Co.  51  Fed. 
T8S. 

**  Travelers'  Ins.  Co,  t.  Thome,  38  L.RA. 
(N.S.)  826,  108  C.  C.  A.  438,  180  Fed.  82, 
certiorari  denied  in  220  U.  S.  614,  S5  L. 
ed.  610,  31  Sup.  Ct.  Rep.  719. 

« Union  L.  Ins.  Co.  v.  Riggs,  123  Fed. 
312. 

**  Meigs  V.  London  Assur.  Co.  126  Fed. 
781,  atSrmed  in  68  C.  C.  A.  249,  134  Fed. 
1021. 

*7  Jefferson  F.  Ins.  Co.  t.  Bieroe,  183  Fed. 
688. 

«•  Washburn  A  M.  Mfg.  Co.  v.  Reliance 
M.  Ins.  Co.  179  U.  S.  I,  4S  L.  ed.  49,  27 
Sup.  Ct.  Rep,  1,  affirming  27  C.  C.  A.  134, 
50  U.  S.  App.  231,  82  Fed.  296;  Robinson 
V,  Commonwealth  Ins.  Co.  3  Sumn,  220, 
Fed.  Cas.  No.  11,949  (total  loss;  abandon- 
ment; calculating  half  value);  Gloucester 
Ins.  Co.  V.  Younger,  2  Curt  C.  C.  322,  Fed. 
Cas.  No.  n,487  (abandonment;  acceptance 
by  underwriter)  ;  Williams  v.  Suffolk  Ina. 
Co.  3  Sumn.  270,  Fed.  Cas.  No.  17,738  (lia- 
bility tor  loss  remotely  caused  by  nei;li' 
Hence  of  maaler  or  crew)  ;  Mutual  Safety 
Ina.  Co,  V.  The  George,  Olcott,  89,  Fed,  Cas, 
No,  9.981  (pcneral  average;  voluntary 
stranding  to  save  cargo). 

MIowa  L.  Ins.  Co.  v.  Lewis,  187  U.  8. 
336.  47   L.  ed.  204,  23   Sup.   Ct.   Rep.   128. 

W  Knights  Templars'  k  M.  Life  Indem- 
nity Co,  V.  Jarman,  187  U,  8.  197,  47  L.  ed. 
139,  23   Sup.   Ct.  Hep,   108. 

"  Manhattan   L.   Ins.    Co.   v.   Albro,   62 
C,   C.  A.  213,   127   Fed.  281    (admissibility 
nf  oral   statements  afterwards   included   in 
application). 
40  L.RJV.{N.S.) 


M  McClain  v.  Provident  Sav.  Life  Aaaur. 
Soc.  49  C.  C.  A.  31,  110  Fed.  80,  certiorari 
denied  in  184  U.  8.  699,  46  L.  ed.  76S,  22 
Sup.  Ct.  Rep.  938.  The  ease  of  New  York 
L.  Ins.  Co.  V.  Cravens,  178  U.  S.  389,  44 
L.  ed.  1116,  20  Sup.  Ct.  Rep.  962,  holding 
state  court  interpretation  on  that  point 
conclusive,  is  not  in  point,  as  the  case 
arose  on  error  to  the  state  court. 

•*  Equitable  Life  Asaur.  Soc.  v.  Brown, 
213  U.  S.  25,  53  L.  ed.  882,  29  Snp.  Ct 
Rep.  404. 

**«  McCue  T.  Northwestern  Mut.  L.  Ina, 
Co.  93  C.  C.  A.  71,  167  Fed,  436.  The 
circuit  court  of  appeals  was  of  the  opinion 
that  the  contract  in  question  was  gov- 
erned by  the  law  of  Wisconsin,  where  th« 
company  was  incorporated,  and,  in  con- 
formity with  the  text,  held  that  the  deci- 
sions of  the  supreme  court  of  Wisconsin 
were  conclusive  as  to  the  public  policy  of 
the  state.  This  decision  was  reversed  bv 
the  Supreme  Court  in  223  U.  S.  234,  56 
L.  ed,  419,  38  L.R.A.(N.S.)  57,  32  Sup.  Ct. 
Rep.  220.  The  latter  court,  however,  waa 
of  the  opinion  that  the  policy  was  governed. 
not  by  the  law  of  Wisconsin,  but  by  the 
law  of  Virginia,  and  as  there  wss  no  con- 
flict between  the  Virginia  decisions  and 
the  Federal  decisions  on  the  point,  the 
court  said  in  effect  that  it  was  not  called 
upon  to  decide  whether  it  would  have  had 
to  yield  to  the  Virginia  decisions  if  they 
had  been  contrarv  to  the  Federal  decisiona. 

M  Mutual  L.  Ins,  Co,  v.  Lane,  151  Fed. 
276,  refusing  to  follow  the  decisions  of  the 
Georgia  supreme  court  that  a  valid  bb- 
signment  of  a  policy  of  life  insurance  may 
be, made  to  one  having  no  insurable  int«rest 
in 'the  life  of  insured,  although  they  pur- 
ported to  rest  upon  and  be  a  construction 
of  the  Code  provisions  of  the  state  on  the 
subject.  See  further,  as  to  the  exoeptioti 
applied  in  this  case,  supra.  III.  g, 


,  Goo'^lc 


NOTE  TO  SNARE  &  TEIEST  CO.  v.  FHIEDMAN. 


413 


0.  Carriera'  e«ntract». 

In  the  absence  of  loettl  statutei,  ques- 
tiaua  kSecting  tbe  contracts  of  carriers 
ud  their  liability  ea  contractu  or  sz  delicto 
4n  regarded  as  questions  of  general  law, 
u  lo  which  the  decisions  of  the  state  court 
m  not  binding  upon  the  Federal  court. 
Tfans,  the  Federal  courts  will  exercise  their 
own  independent  judgment  upon  the  ques- 
tion what  congtitutea  a  contriu;t  of  car- 
ri»ge;*i  as  to  the  character  of  a  passen- 
gef»  iega.l  rights  and  the  carrier's  liabil- 
ity; **>  and  speciflcallj  whether  the  mistake 
of  a  ticket  agent  excuses  the  act  of  a'con- 
dnctor  in  ejecting  a  passenger;  *b  tui  to  the 
lisbitity  of  the  carrier  for  punitive  or  ex- 
nnptary  dami^es  for  the  wanton  miscon- 
duct of  a  conductor  toward  a  psasenger;  >T 
(be  duty  which  the  carrier  owes  to  the 
thipper  in  respect  of  the  condition  of 
ctn;  M  the  validity  of  a  stipulation  against 
liability  for  negligence.W  It  has  been  said, 
however,  that  upon  considerations  of  com- 
ity and  in  tlie  orderly  adminjatratlou  of 
1st,  tbe  decisions  of  the  highest  state  court 
in  an  action  between  the  same  parties  and 
upon  tbe  same  facts,  though  not  controlling, 
nilt  be  followed  by  the  Federal  court,  even 
though  it  may  not  be  wholly  in  accord  up- 
on the  question   of  negligence   preBented.*^ 

The  duty  of  the  Federal  courts  to  abide 
by  the  decisions  of  the  highest  state  court 
coBstruing  statutes  in  relation  to  carriers 


has  been  declared  in  a  numl>er  of  canes 
in  the  United  States  Supreme  Court,  which 
are  not  in  point  in  this  note,  because  the 
cases  came  up  on  error  to  the  state  court, 
and  upon  a  question  under  the  Federal 
Constitution.  81  However,  in  actions  in 
which  the  jurisdiction  of  the  Federal  courts 
rested  upon  diversity  of  citizenstiip,  it  has 
been  held  that  they  are  bound  by  decisions 
of  the  highest  state  court  as  to  validitj', 
under  the  state  Constitution,  of  a  statute 
imposing  an  absolute  liability  upon  caniers 
for  injuries  to  passengers ;  Bl  whether  a  stip- 
ulation limiting  liability  te  a  flNed  valua- 
tion violates  a  provision  of  the  state  Code 
declaring  that  a  common  carrier  ahall  -not 
exempt  itself  from  liability  for  gross  negli- 
gence by  any  contract  made  in  anticipa- 
tion thereof.**  And  so,  while  recognizing 
that  the  question  whether  a  railway  mail 
clerk  is  to  be  r^arded  as  a  passenger  is, 
in  the  absence  of  statute,  a  general  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  are  not  controlling  upon  the  Federal 
court,  it  has  been  held  that  a  decision  of 
the  state  court  on  that  point,  under  a 
statute  providing  in  effect  that  when  one 
not  an  employee  is  injured  while  lawfully 
employed  in  or  about  any  train  or  car,  the 
right  to  recover  shall  be  such  only  as  would 
exist  if  such  person  were  an  employee, 
but  that  the  provision  shall  not  apply  to 
passenj^rs,    is    binding    upon    the    Federal 


MMyrick  v.  Michigan  C.  R.  Co,  107  U.  S. 
102,  27  L.  ed.  326,  I  Sup.  Ct.  Rep.  425. 

U*  Baltimore  ft  0.  R.  Co.  v.  Thornton, 
110  C.  C.  A.  502,  188  Fed.  868. 

"Ibid. 

RLalce  Shore  *  M.  S.  R.  Co.  v.  Prentice, 
147  V.  S.  101,  37  L.  ed.  97,  13  Sup.  Ct 
Rep.  261. 

B  Pennsvlvania  R,  Co,  y.  nununel,  92  C. 
C.  A.  541,  167  Fed.  89. 

»New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  3fl7,  21  L.  ed.  627,  636;  Llver- 
jiool  k  G.  W.  Stoam  Co.  Phenix  Ins.  Co. 
129  U.  S:  397,  32  L.  ed.  7S8,  9  Sup.-Ct. 
Rep.  469;  Chicago,  M.  ft  Bt.  P.  R.  Co.  v. 
Solan.  169  U.  S.  133,  42  L.  ed.  688,  18  Sup. 
Ct.  Rep.  289  (o6i(er)  ;  Eells  v.  St.  Louis, 
K.  A  N.  W.  R  Co.  52  Fed.  903.  But  soe 
eiMtra,  Blackwell  v.  Southern  P.  Co.  1B4 
Vtd.  4S9,  citing  Pennsylvania  R.  Co.  v. 
Hughes.  IBl  U.  S.  477,  48  L.  ed.  288,  24 
Snp.  Ct,  Kep.  132,  in  support  of  its  propo- 
sition that  where  Congress  hw  not  legis- 
lated on  the  flubject,  the  Federal  courts 
■ill  follow  the  declared  policy  of  the  state. 
u  found  eitber  in  its  statutes  or  judicial 
dHisions.  The  Hughes  Case  arose  on  writ 
of  error  to  the  state  court,  and  for  that 
reason  is  not  in  point. 

"Meams  v.  Central  R.  Co.  71  C.  C.  A. 
331,  139  Fed.  943.  In  this  instance,  how- 
«wr,  there  was  no  variance  between  the 
views  of  the  state  and  of  the  Federal  court. 
40  UaA.(N.S.) 


«i  See,  for  example,  Hall  v.  DeCuir,  95 
U.  S.  485.  24  L.  ed.  547;  Wahash,  St.  L. 
A  P.  R.  Co.  V.  Illinois,  118  U.  S.  557,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Louisville,  N.  O.  ft  T.  R.  Co.  v. 
Mississippi,  ]33  U.  S.  587,  33  L.  ed.  784, 
2  Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep. 
348;  Illinois  C.  R.  Co.  v.  Illinois.  163  U. 
S.  142,  41  1.  ed.  107,  16  Sup.  Ct.  Ben. 
1098;  Miasouri  P.  H.  Co.  v.  Nebraska, 
104  U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct. 
Rep.  130;  Chic«i;o,  M.  A  St.  P.  R.  Co.  v. 
Solan,  189  U.  H.  133.  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289;  Miasouri,  K.  A  T.  R. 
Co.  v.  SlcCann,  174  U.  8.  580,  43  L.  ed. 
10B3,  IB  Sup.  Ct.  Rep.  755;  Chesapeake  ft 
O.  R.  Co.  V.  Kentiickv.  379  U.  S.  388,  45 
I.,  ed.  244,  21  Sup.  Ct.  Rep.  301;  Louis- 
ville ft  N.  R.  Co.  V.  Kentuckv,  383  U.  8. 
503.  46  L.  ed.  298.  22  Kup.  Ct.  Rep.  95. 

M  Clark  v.  Russell,  38  C.  C.  A.  641,  97 
Fed.  900. 

W  Blackwell  v.  Southern  P.  Co.  184  Fed. 
489   (Cal.  Code  provision). 

MYarrinpton  v.  Delaware  A  H.  Co.  143 
Fed.  665,  affirmed  in  81  C.  C.  A.  522,  152 
Fed.  306.  The  decision  of  the  state  court 
was  followed  notwithstanding  that  in  the 
opinion  of  the  Federal  court  it  was  er- 
roneous. The  Federal  court  said  that  if 
the  state  court  had  merely  decided  that  a 
railway  moil  clerk  was  not  n  passenger, 
that  being  a  question  of  general   law,  the 
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0.  Telegraphs. 
The  liabilitj  of  a  telegraph  company  for 
failure  promptly  to  deliver  a  meBaage.W  and 
the  validity  of  a  contract  ei:eiDptiiig  the 
company  from  liabilitj  bej'ond  tlie  amount 
paid,**  are  queBtiona  of  general  law,  as  to 
which,  in  the  absence  of  a  local  statute, 
the  decisions  of  the  state  court  are  not  con- 
trolling. And  the  same  is  true  of  the  right 
to  recover  for  mental  anguish  on  account  of 
the   breach   of   duty    of   a   telegraph    com- 

And  it  has  even  been  held  that  the  Fed- 
eral court  does  not  lose  its  right  to  decide, 
as  an  indepenrlent  question,  whether  dam- 
ages for  mental  anguish  tnaj  be  recovered 
by  reason  of  state  decisions  upholding  such 
right  under  a  statute  which  does  not  deal 
with  that  particular  question,  but  declares 
generally  that  a  telegraph  company  shall 
be  liable  in  cose  of  unreasonable  delay  in 
delivering  a  telegram.^* 

ft.  Ctmtracta  in  relation  to  property. 


As  has  been  seen,  the  tendency  )b  to 
regard  questions  concerning  real  property 
as  local  questions,  as  to  which  the  decisions 
of  the  stat«  court  are  controlling.  Ques- 
tions concerning  the  construction  or  effect  of 
deeds  and  mortgnges  of  real  property  have, 
however,  in  gome  instances,  been  regarded  as 
general  questions,  as  to  which  the  Fed- 
eral courts  may  e^iercise  their  own  inde- 
pendent judgment,  and  are  not  concluded 
by  the  decisions  of  the  state  court.  Thus, 
in  a  case  c  decided  shortly  after  Swift  t. 
Tyson,  the  United  States  "Supreme  Court 
declared  that  the  decisions  of  the  state 
court  upon   the  construction   of  a  deed   aa 

Federal  court  would  not  be  bound  by  it, 
but  that  the  decision  of  the  state  court 
was  that  a  railway  mail  clerk  was  not  a 
passenger  within  the  meaning  of  the  stat- 
ute wliereby  the  company's  responsibility 
is  defined,  and  the  decision  therefore  inter" 
preted  tlie  statute,  and  could  not  be  dis- 
regarded. 

*B  Western  U.  Teleg.  Co.  v.  Wood,  21 
r..B.A.  706,  6  C.  C.  A.  432,  ]3  U.  S.  App. 
317.   57   Fed.  4T1. 

a*  Western  U.  Teleg.  Co.  v.  Cook,  9  C.  C. 
A.  fiSO,  15  U.  S.  App.  445.  61  Fed.  024. 

«1  Western  U.  Teleg.  Co.  v.  Sklar,  61  C- 
C.  A.  281.  128  Fed.  293;  Western  U.  Teleg. 
CO..T.  Burrls,  J02  C.  C.  A.  388,  170  Fed. 
92. 

•«  Wcftern  U.  Teleg.  Co.  v.  Sklar,  supra. 
See.  further,  as  to  the  exception  here  ap* 
plied  to  the  penorol  rule  that  decisions  un- 
der state  statutes  must  be  followed,  supra. 


to  matters  sod  language  belonging  to  the 
common  law,  and  not  to  any  local  statute, 
although  entitled  to  high  respect,  are  Dot 
conclusive  upon  the  Supreme  Court.  And 
in  another  early  case  T*  the  question 
whether  an  instrument  which  purports  on 
its  face  to  be  an  absolute  conveyance  may 
be  shown  by  extrinsic  evidence  to  be  r 
mortgage  was  declared  to  be  one  depending 
upon  general  principles  of  equity  juris- 
prudence, concerning  which  the  court  would 
be  governed  by  its  own  view  of  those 
principles,  and  would  not  hold  itself  bound 
by  the  decision  of  the  state  court. 

Upon  the  other  hand,  it  has  been  de- 
clared to  be  well  settled  that  the  Federal 
court  vrill  adopt  the  local  law  of  real  prop- 
erty as  sustained  by  the  decisions  of  the 
sta.t«  court,  whether  those  decisions  are 
grounded  upon  the  construction  of  state 
statutes  or  form  a  part  of  the  unwritten 
law,  and  therefore,  where  it  appears  that, 
by  a  course  of  decision  in  the  courts  of  tbo 
state,  certain  language  found  in  a  deed, 
will,  or  other  muniment  of  title,  is  there 
held  to  grant  a  certain  estate  or  to  confer 
certain  rights,  the  Federal  courts  will  give 
the  same  effect  to  the  language.Ti  So  it 
lias  been  held  that  the  decisions  of  the  high- 
est state  court  are  binding  upon  the  ques- 
tion whether  a  deed  reserving  a  vendors' 
lien  vests  title  in  the  grantee;  ^  whether 
an  eviction  was  by  virtue  of  the  act  of  a. 
holder  of  a  paramount  title,  so  as  to  come 
within  the  operation  of  a  covenant  in  a 
deed;n  whether  the  granting  clause  will 
prevail  in  case  of  a  conflict  with  the  other 
parts  of  the  deed." 

So  it  has  been  declared  generally  that 
the  settled  law  of  a  state  on  the  subject 
of  mortgages  is  regarded  as  a  rule  of  prop- 
erty, and  the  Federal  courts  are  governed 
by   the   statute   and   decision   of  the   court 

«»Foxcroft  v.  Mallett,  4  How.  3.53,  11 
L.  ed.  1008.  In  Tliomas  t.  Hatch,  3  Sumn. 
170,  Fed.  Cas,  No.  I3,Bn9.  Judge  Story,  re- 
ferring to  the  construction  of  a  deed  rela- 
tively to  amount  conveyed,  said  that  if  the 
question  were  one  of  purely  local  law,  the 
Federal  court  should  not  hesitate  to  follow 
the  decision,  but  that  the  interpretation  of 
the  deed  on  the  point  in  question  was  in 
no  just'  sense  a  part  of  the  local  law. 

70  Russell  V.  Southard,  12  How.  139,  13 
Xj.  ed.  B27.  See,  further,  as  to  question  of 
equity  jurisprudence,  infra,  IV.  w. 

7lBuford  v.  Kerr,  33  C.  C.  A.  186.  62 
U.  S.  App.  270,  90  Fed.  613,  affirming  SS 
Fed.  97. 

« Oliver  v.  Clarke,  45  0.  0.  A.  360,  100 
Fed.  402. 

"n  Pabst  Brewing  Co.  v.  Thoriey,  76  C.  C. 
A.  87,  145  Fed.  117. 

74  Dickson  v.  Wildraan,  106  C.  C  A.  618, 
183  Fed.  398. 
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of  lut  TMort  of  the  state  where  the  mort- 
gtgti  property  ia  aituated.Tl  And  tlie  rule 
hu  been  applied  to  the  nature  aod  extent 
of  the  mortgagee's  rights;  '■  and  specific- 
Mj  to  hie  right  to  posaesaion;  T>  to  tha 
validity  of  a  stipulation  for  attorneys'  fees 
in  caae  of  foreclosure;  ">*  and  the  rights  of 
t«  uaignee  of  *  bond  and  mortgage  as 
t^inst  defenses  avaiiable  between  the  orlgi- 
nkl  parties.''*  So  the  Federal  courts  irill 
follow  the  deciaions  of  the  state  court  npon 
qaeatioa  peculiar  to  mining  leases;^*  as 
to  interest  Tscoverahle  on  arrears  of  ground 
r«nt.nk  So  the  question  whether  ft  written 
contract  amounts  to  an  option  or  ft  sftle 
of  a  Tein  ot  coal  underlying  Iftod  u  one 
u  to  which  decisions  of  the  state  court 
Htablishing  ft  local  rule  are  controlling 
upon  the  Federal  court.''*''  And,  a  fortiori, 
tbe  Federal  courts  ftre  ordinarily  bound 
to  follow  the  decisions  of  the  higheat  state 
courts  as   to   the    construction   and   effect 

TiHaggart  ».  Wilczinski,  74  C.  C.  A. 
i:fi.  143  Fed.  22. 

HOmmba  v.  Omaha  Water  Co.  112  C.  C. 
K.  304,  192  Fed-  246. 

nSemple  v.  Bank  of  British  Coliunbia, 
i  Sl^r7.  88,  Fed.  Cas.  No.  12,050. 

"Bendey  t.  Townlend,  109  U.  S.  6S6, 
^7  L.  ed.  1065,  3  Sup.  Ct.  Kep.  482;  Dodge 
r.  Tnllers,  144  U.  S.  461,  36  L.  ed.  601,  12 
Snp,  Ct  Kep.  28;  Gray  v.  Havemeyer,  3 
C.  C.  A.  497,  10  U.  S.  App.  450,  63  Fed. 
174.  State  decisions,  however,  will  not  pre- 
•rnt  Federal  court  from  making  reasonable 
allovaoce  for  counsel  fees.  Dodge  t.  TuI- 
Uvs,  supra. 

''*  McFarlane  r.  Griffith,  4  Wash.  C.  C, 
5S3,  Fed.  Cas.  No.  8,700. 

n*  Foster  t.  Elk  Fork  Oil  ft  Gas  Co.  32 
C.  C.  A.  6«0,  61  U.  S.  App.  676,  00  Fed. 
118. 

^Newman  t.  KefTer,  Bmnner,  Colo.  Cas. 
•m  Fed-   Caa.  No.   10,177. 

™«Fr«tts  Y.  Shrirer,  181  Fed.  27S.  The 
foart,  however,  said  that  the  Federal  court 
"oold  not  be  bound  to  follow  a  single  de- 
oi^iou  of  the  state  court  of  last  resort, 
i^pecially  when  such  state  decision-  was 
rendered  since  the  institution  of  the  suit 
in  the  Federal  court. 

"Pioneer  Gold  Min.  Co.  t.  Baker,  10 
i^»"y,  639,  23  Fed.  258. 

"H'Keen  t.  Delancy,  6  Cranch,  22,  3 
I-  ed.  26;  Berry  v.  Northwestern  ft  P. 
Hjpotheek  Bank,  35  G.  C.  A.  196,  93  Fed. 
44;  Oilleapie  v.  Pocahontas  Coal  ft  Coke 
Co.  81  C.  C.  A.  404.  163  Fed.  002. 

So,  in  Lewis  v.  Herrera,  208  U.  8.  309, 
K  L.  ed.  606,  28  Sup.  Ct.  Rep.  412,  it  was 
Held  that  the  construction  of  a  territorial 
■tatute  on  this  subject  by  the  local  courts 
««a  of  great,  if  not  controlling,  weight. 

■*  Whitney  t.  Whitney  Elevator  ft  Ware- 
^oufB  Co.   180  Fed.  187. 

"Bacon  t.  Northwestern  Mut.  L.  Ins. 
<'o.  131  U.  S.  258,  33  L.  ed.  128.  9  Sup. 
It  Rep.  787.  The  court  remarked  that  it 
10  L.B.A(N.a.) 


of  statutes  in  relation  to  deeds  or  mort- 
gages of  real  property;  and  this  rule 
has  been  speciQcally  applied  to  decisions 
under  statutes  as  to  the  efTect  of  a  tran- 
saction as  a  mortgage;  ^  acknowledge- 
ment; ■!  amount  secured;  *■  the  l^ality  of 
foreclosure  proceedings;  *>  the  right  of 
mortgagee  to  rents  and  profits  pending  fore- 
closure ;  *4  whether  fee  vests  in  mortgagee 
upon  the  default  of  the  mortgagor;  U  re- 
demption from  foreclosure  sale;  *B  the  order 
in  which  parcels  sold  subsequently  to  the 
mortgage  shall  be  subjected  to  the  satis- 
faction thereof;  "  the  character  and  extent 
of  title  acquired  under  foreclosure  in  the 
state  court.M  While  the  Federal  courts 
will  doubtless  in 'moat  cases  continue  to 
follow  the  decisions  of  the  state  court  upon 
questions  as  to  contracts  in  relation  to 
real  property,  whether  they  depend  upon 
statutes  or  the  common  law,  it  would  seem 
that    under   the    majority    opinion    of    the 

would  follow  the  ruling  of  the  state  su- 
preme court  on  this  point,  even  though  it 
might  have  some  doubts  upon  it  as  an  origi- 
nal proposition.  Sullivan  v.  Portland,  4 
Cliff.   212,  Fed.  Cas.  No.   13,598. 

**  Union  Mut.  h.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.  3  L.R.A.  90,  37  Fed-  286. 

W  Russell  V.  Ely,  2  Black,  575.  17  L.  ed. 
258. 

M  !^fetrapolitan  Nat,  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  131  U.  S.  CLXII.  and 
24  L.  ed.  1011;  Jackson  ft  S.  Co.  v.  Bur- 
lington ft  L.  R.  Co.  29  Fed.  474;  Troer  v. 
Fowler,   76   C.   C.  A.   540,   144   Fed.   fllO. 

In  the  following  cases,  the  decision  on 
this  point  is  simply  to  the  effpct  that  the 
state  statutes  relating  to  redemption  aro 
binding  upon  the  Federal  courts  in  suits 
to  foreclose,  there  opparently  being  no 
question  as  to  the  effect  uf  atata  decisions 
under  those  statutes:  Brine  v.  Uartford 
F.  Ins.  Co.  06  U.  S.  627,  24  L.  ed.  85H; 
Swift  T.  Smith,  102  U.  S.  442,  26  U  ed. 
103;  Connecticut  Mut.  L.  Ins.  Co.  v.  Cuah- 
man,  108  U.  S.  61,  27  L.  ed.  048,  2  Sup. 
Ct.  Rep.  236;  Parker  v.  Dacres,  130  U.  S. 
43,  32  L.  ed.  848,  9  Sup.  Ct.  Rep.  433. 

But  the  Federal  courts,  in  giving  sub- 
stantial effect  to  the  right  of  redemption 
secured  by  a  state  statute,  may  adhere  to 
their  own  mode  of  procedure.  Allis  v. 
Northwestern  Mut.  L.  Ins.  Co.  97  U.  S.  144, 
24  L.  ed.  1008.  As  stated  at  the  beginning 
of  the  note,  it  does  not  purport  to  deal 
with  the  question  whether  a  particular 
statute  ia  binding  upon  the  Federal  courts; 
but  presuppoaea  that  a  stntute  explicit  In 
terms  would  be  binding.  Otherwise,  of 
ccurae,  the  distinctive  question  presented  in 
thia  note  could  not  arise. 

ITQrvis  V.  Powell,  08  U.  S.  178,  26  L. 
ed.  238. 

«<Hearfield  v.  Bridges.  21  C.  C.  A.  212, 
44  U.  B.  App.  574,  75  Fed.  47,  affirming 
87  Fed.  333. 

But  in  Julian  t.  Central  Trust  Co. 
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Supreme  Court  in  the  Kuhn  Case,N  tliej 
are  at  liberty  to  decline  to  do  so  as  to  de- 

cifliona  of  the  state  court  that  bad  not  be- 
come rules  of  property  at  the  time  tlie 
rights  in  question  accrued;  and  this  not- 
withstanding that  there  has  been  no  change 
in  decisionB  in  the  state  court. 

S.  CTuittel  mortgages;  condtUonal  aalea. 

Questions  relating  to  chattel  mortgages 
are,  in  general,  regarded  as  local  questions, 
as  to  which  the  decisions  of  the  state  court 
are  controlling  upon  the  Federal  courts, 
assuming  that  the  particular  question  is 
not  affected  b;  the  Federal  law.  It  has 
b«en  so  held  as  to  the' question  whether 
taking  poeseaaion  under  an  unrecorded  chat- 
tel mortgage  amounts  to  a  fraudulent  pre- 
ference; >o  the  validity  of  a  chattel  mort- 
gage covering  after-acquired  property,"  or 
property  consumable  in  the  use;  »  its  valid- 
ity a*  alTecled   by   a   provision  giving   the 


mortgagor  the  right  to  retain  possession 
and  make  sales,**  or  by  the  reservation  of 
the  mortgagor's  exemption.** 

60,  the  question  aa  to  the  validity  and 
effect  of  a  chattel  mortgage  which  is  not 
Sled  as  provided  by  statute  is  a  local  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  are  controlling,  assuming  that  the 
statute  itself  is  binding  upon  the  Fed- 
eral courts  .*■ 

The  Federal  courts  will  also  follow  the 
decision  of  the  highest  state  court  as  to 
the  construction  of  statutes  in  relation  to 
conditional  sales,  and  the  effect  of  the 
failure  to  Rle  the  contract.** 

So,  the  question  whether  a  contract  in  re- 
lation to  personal  property  is  one  for  a 
conditional  sale  or  a  lease,*?  or  a  bailment 
or  sale,**  baa  been  held  a  question  of  local 
state  law.  It  is  to  be  understood  that  this 
subdivision,  in  conformity  to  the  scope  of 
the  note  as  outlined  at  the  beginning,  deals 
only  with  cases  that  proceed  upon  the  as- 


U.  S.  B3,  4S  L.  ed.  629,  24  Sup.  Ct.  Rep. 
399,  holding  that  the  determination  by  a 
state  court  that  the  property  covered  by  a 
mortgage  of  all  property  and  franchises  of 
a  railroad  company  remains  liable  after  a 
sale  under  a  Federal  court  decree  of  fore- 
closure, for  the  debts  thereafter  accruing 
against  the  mortgagor,  because  of  the  pur- 
chaser's failure  to  organize  a  domestic  cor- 
poration, is  not  conclusive  on  the  Federal 
Bupreme  Court  in  determining  the  rights 
secured  by  the  purchaser  under  such  a  de- 
cree, the  court  said:  "This  deciaion  of  the 
highest  court  of  the  state  was  made  after 
the  rights  of  the  Southern  Railway  Com- 
pany, whatever  they  may  be,  had  accrued 
m  the  property  and  franchise  of  the  West- 
ern North  Carolina  Railroad  Company, 
and,  while  entitled  to  the  highest  respect 
and  consideration,  is  not  conclusive  upon 
this  court  in  determining  the  rights  se- 
cured to  the  purchaser  under  the  decree  of 
foreclosure   in  a  Federal  court." 

»*Kuhn  V.  Fairmont  Coal  Co.  215  U.  8. 
349,  G4  L.  ed.  228,  30  Sup.  Ct.  Rep.  140. 
And  see  Fretts  t.  Shriver,  ante,  note  70,  c. 
See  also,  as  to  what  is  necessary  to  a  rule 
of  property  binding  upon  the  Federal 
courts,  supra  II.  b. 

•«  Humphrey  v.  Tatraan,  IBB  U.  S.  91,  49 
h.  ed.  958,  26  Sup.  Ct.  Bep.  567. 

•1  Thompson  v.  Fairbanks,  J98  U.  S.  516, 
49  L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Ameri- 
can Surety  Co.  v.  Worcester  Cycle  Mfg.  Co. 
100  Fed.  40. 

In  Re  Hurley.  185  Fed.  851,  the  court  ei- 
pressly  states  that  had  the  chattel  mort- 
gagee taken  possession  of  after -acquired 
property  before  the  commencement  of  bank- 
ruptcy proceedings,  her  right  to  hold  it  as 
against  the  trustee  would  hsve  been  a  ques- 
tion of  MsRsachuHctts  law,  and  not  a  ques- 
tion depending  upon  the  bankruptcy  act. 
-Apparently  the  decision  that  she  could  not 
hold  SB  against  the  trustee  was  referred 
40  UH.A.(>;.S.) 


to  the  provision  of  the  bankruptcy  act, 
g  7B,  by  which  the  title  of  the  trustee  re- 
lates hack  to  the  date  of  the  adjudication. 

•■Swager  v.  Smith,  194  Fed.  762. 

•1  Morse  V.  Ribiiit,  22  Fed.  501;  Re  An- 
tigo  Screen  Door  Co.  69  C.  C.  A.  248,  183 
Fed.  249;  Dugan  V.  Beckett,  63  C.  C.  A. 
408,  120  Fed.  56;  Dodge  v.  Norlin,  66  C. 
C.  A.  425,  133  Fed.  3113;  Be  First  Nat. 
Bank,  67  C.  C.  A.  538,  136  Fed.  62;  Johan- 
sen  Bros.  Shoe  Co.  v.  Alles,  J97  Fed.  274; 
ICtheridge  v.  Sperrv,  139  U.  S.  287,  35  L. 
ed.  171,  11  Sup.  Ct.  Rep.  5Q5.  But  see 
oonlro.  Re  Hull;  115  Fed.  858. 

**  Wilson  V.  Perrin,  11  C.  0.  A.  86,  28 
U.  S.  App.  514,  a  Fed.  829. 

»» Cutler  V.  IfuHton,  158  U.  S.  423,  39 
L.  ed.  1040,  15  Sup.  Ct.  Rep.  868;  He 
Oliver,  Fed.  Cas.  No.  10,492;  lie  Wade,  1S.> 
Fed.  667;  Be  Shirlev,  60  C.  C.  A.  252,  112 
Fed.  301;  Re  H.  G.  .\ndrae  Co.  117  Fed. 
561;  Re  Beede,  138  Fed.  441;  Be  Huxoll, 
113  C.  C.  A.  837,  193  Fed.  851;  Walter 
A.  Wood  Co.  V.  Eubsnks,  95  C.  C.  A.  273, 
ICfl   Fed.  029. 

*•  Bryant  v.  SwolTord  Bros.  Dry  Goods 
Co.  214  U.  S.  270,  53  L.  ed.  907,  29  Sup.  Ct. 
Rep.  614;  York  Mfg.  Co.  v.  CaEsell,  201 
U.  S.  344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep. 
■181:  Re  Burke,  188  Fed.  B94;- Hamilton  v. 
Dnvid  C.  Bojtga  Co.  179  Fed.  049.  In  the 
Hamilton  Case  and  the  Yoik  Mfg.  Co. 
Case,  the  position  of  the  state  court  on 
this  point  was  deduced  from  its  position 
With  respect  of  cliattel  mortgages  under  a 
similar  statute. 

vr  Be  Sheets  Printing  k  Mfg.  Co.  138  Fed. 
989,  affirmed  in  74  C.  C.  A.  463,  143  Fed. 
31o. 

**  Re  Heckathorn,  144  Fed.  499. 

The  decision  referred  to  in  Henderson  ▼. 
Phillips,  178  Fed.  374,  as  strongly  persua- 
sive, but  not  controlling,  on  the  question 
whether  an  instrument  was  a  contract  for 
the  sale  of  ft  corporate  stock,  or  an  option. 
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uimptioo  that  an  explicit  state  statute  on 
tbe  point  in  queation  would  have  lieen  bind- 
JDg  upon  the  Federal  as  well  as  tlie  state 
rourt,  and  merelj  inquire  whether  the  Fed- 
eral court  ia  bound  to  follow  the  decisioos 
of  the  highest  state  court  when  the  point 
a  not  expticitlj  covered  by  sucli  b.  statute. 
It  hu  no  concern  with  the  question  whetiier 
the  proTJaioD  of  the  Federal  bankruptcy  act 
displaces  tbe  state  law  on  a  particular  quea- 


Uost  questions  relating  to  real  property, 
Uwugh  depending  upon  common- law  princi- 
I>le«,  are  regarded  as  local  questions,  as  to 
rliich  the  deciaiona  of  the  highest  state 
(Durt  are  binding  upon  the  Federal  court, 
it  lea^  if  they  have  became  rules  of  prop- 
trtj,  and  assuming,  of  course,  that  the  ques- 
tion ia  one  as  to  which  an  explicit  state 
■Utnte  would  conceded ly  govern  to  the 
euluiioa  of  any  Federal  statute. 


It  was  said  in  an  early  ease:  "There  is 
no  principle  better  established  and  more 
uniformly  adhered  to  in  this  court,  than 
that  the  circuit  courts,  in  deciding  on  titles 
to  real  property  in  the  different  states,  we 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  .  .  .  The  rules  of  prop- 
erty and  of  eviiience,  whether  derived  from 
the  laws  or  adjudications  of  the  judicial 
tribunals  of  a  state,  furnish  the  guides  and 
rules  of  decision  in  those  of  the  Union  In 
alt  cssee  to  wliich  they  apply,  where  the 
Constitution,  tri^aties,  or  statutes  of  the 
United  States  do  not  otherwise  provide. "•• 

The  rule  has  been  specifically  applied  to 
the  sufficiency  of  an  equitable  title  to  sup- 
port ejectment;  1<K)  questions  of  boundary;  1 
and  specifically  the  question  whether  the 
title  of  an  abutting  owner  extends  to  tbe 
middle  of  the  street,  and  his  rights  there- 
in; U  priority  of  state  grants;  *  and  gen- 
erally as  to  questions  and  rights  incident 
to  the  title  of  real  property,  as,  for  ex- 
ample, vhat  constitutes.*  water  course;! 
the  rights  of  riparian   owners;*  including 


was  not  a  decision  of  the  supreme  court  of 
tbe  state,  but  of  an  interinediate  appel- 
Itle  court. 

HHinde  t.  Vattier,  5  Pet.  398,  8  L.  ed. 
1S8. 

To  the  ume  effect,  as  to  the  effect  of 
tbe  state  decisions  in  respect  of  titles  to 
real  property,  are:  Taylor  v.  Brown,  6 
Cnsett,  23i,  3  L.  ed.  88;  Waring  v.  Jack- 
ion.  1  Pet.  570.  7  L.  ed.  289;  Davis  v. 
Mason,  1  Pet.  503,  7  L.  ed.  239;  Henderson 
I.  Griffin,  5  Pet.  151,  8  L.  ed  79 ;  Bodley 
r.  Tavlor,  6  Craiieh,  191,  3  L.  ed.  75;  Beau- 
regard v.  New  Orleans,  18  How,  407,  ISL. 
ed.  469;  White  v.  Burnley,  20  How,  235, 
13  L.  ed.  686;  League  v.  Egerey,  24  How. 
264,  16  L.  ed.  655;  Smith  v.  McCann.  24 
How.  398,  16  L.  ed.  714;  Suydam  v,  Wil- 
lianuon,  24  How.  427,  16  L.  ed.  742;Wil- 
liinuon  v,  Suydam,  6  Wall.  723,  18  L.  ed. 
W7;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
iM.  31  L.  ed.  796,  8  Sup.  Ct.  Rep.  974; 
Clement  v.  Packer,  125  U.  S.  300,  31  L. 
ed.  721,  e  Sup,  Ct,  Rep,  907;  Halsted  v. 
Buster.  J40  U.  S.  273,  35  L.  ed.  484.  11 
Sap.  Ct.  Rep.  788;  Lowndes  v.  Huntington, 
153  U.  S,  1.  38  L.  ed.  615,  14  Sup.  Ct. 
Kfp.  738;  Re  Zug,  25  Pittsb.  L.  J.  29,  Fed. 
('as.  Xo.  18.222;  Seefeld  v.  Duffer,  103  C. 
C.  A.  32,  179  Fed.  214,  certiorari  denied  in 
220  V.  S.  616,  5S  L.  ed.  611,  31  Sup.  Ct. 
Rep.  720.  This  general  rule  was  conceded 
in  Jfarlatt  v.  Silk.  38  U,  S.  1,  9  L.  ed.  809. 
Ixit  held  not  to  apply  where  the  question 
•rises  and  is  to  be  decided  by  a  compact  be- 
tween two  states. 

>"  Smith  T.  McCann,  24  How,  308,  18  L. 
ed.  714. 

1  Preston  v.  Bowmar,  6  Wheat.  SBl,  6  L. 
ed.  338  (question  whether  course  shall 
yield  to  distance,  or  vice  vena)  ;  United 
Stsles  V.  Roselius.  15  How.  31,  14  L.  ed. 
387  (boundary  of  grant), 
«  L.R.A.<X.S.)  S 


But  in  Davis  v.  Commonwealth  Land  & 
Lumber  Co.  141  Fed.  711,  it  was  held  that 
the  decision  of  the  state  court  on  a  ques- 
tion of  boundary,  though  entitled  to  the 
highest  consideration,  was  not  binding  upon 
the  Federal  court,  where  the  state  action 
was  not  seriously  contested,  and  was  appar- 
ently brought  with  a  view  to  its  effect  on 
pending  Federal  actions,  and  the  decision 
gave  the  tract  only  about  one  half  the 
area  given  it  by  a  prior  decision  in  the  Fed- 
la  S\ABE   &   T.    Co.    V.    FBIEDUart, 

'North  Carolina  Min.  Co.  v.  Westfeldt, 
151  Fed.  200,  reversed  on  another  point  in 
92  C.  C.  A.  378,  180  Fed.  706.  And  see 
Best  V.  Polk,  18  Wall.  112,  21  L.  ed.  805, 
holding  that  decisions  of  the  highest  court 
of  Mississippi,  that  the  Indian  reserve, 
under  the  treaty  with  the  ChickHsaw  Na- 
tion, was  entitled  to  a  preference  over  sub- 
sequent  patentees  from  the  United  States, 
were  rules  of  projiertv,  and  that  to  disturb 
them    would   unsettle    titles    bona    flde   ac- 

» Chicago,  B.  k  Q.  B.  Co.  v.  Appamoose 
Cojintv.  31  L.R.A.(N.S.)  1117,  104  C,  C,  A, 
573,  182  Fed,  201. 

*  Bundle  v.  Delaware  &  R.  Canal  Co.  14 
How.  80.  14  L.  ed.  335;  St.  Louis  v.  Ruti, 
138  U.  S.  228,  34  L.  ed.  941,  11  Sup.  Ct. 
Rep,  337, 

Cases  like  Conway  v.  Taylor,  1  Black, 
603,  17  L,  cd,  101 ;  Kaukauna  Water  Power 
Co.  V.  Green  Bay  A  M,  Canal  Co.  142  U. 
S.  254.  35  I.,  ed.  1004.  12  Sup.  Ct.  Hep. 
173;  St.  Anthony  Falls  Water  Power  Co. 
V,  St.  Paul  Water  Comrs.  168  U,  S.  349, 
42  L.  ed.  407.  18  Sup.  Ct  Rep.  157,  also 
holding  that  the  decisions  of  the  highest 
state  court  are  conclusive  as  to  the  ri- 
parian rights,  are  not  in  point,  as  they  v 
actions  originating  in  the  state  courts. 


■  Jlc 


41S 


NOTE  TO  SNARE  ft  TRIEST  CO.  v.  FRIEDMAN. 


the  question  as  to  the  extent  of  the  title 
of  ft  riparian  or  littoral  proprietor  on  navi- 
gable waters,  to  the  e.'^tent  tliat  an  explicit 
state  statute  on  the  subjprt  would  be  bind- 
ing; S  rights  and  liabilities  respecting  sur- 

In  one  case,  however,  it  was  held  that  the 
question  as  to  dedication  of  real  property 
did  not  depend  upon  a  local  statute  or  local 
state  law,  but  upon  general  principles  of 
common  law,  as  to  which  the  decisions  of 
the   state  court  are   not  controlling.* 

Occasionally,  tlie  courts,  in  declaring  the 
controlling  elTect  of.  the  decisions  of  the 
state  courts  on  questions  as  to  real  prop- 
erty, hare  by  their  form  of  statement  im- 
plied that  something  like  a*  settled  rule 
ill  the  state  court  was  necessary.*  Until 
the  recent  decision  of  the  United  States 
Supreme  Court  in  the  Kuhn  v.  Fairmont 
Coal     Co.     Case,'*     however,    there    seems 


to  have  been  no  express  authority  for  re- 
fusing to  follow  the  decision  of  the  highest 
state  court  as  to  a  question  affecting  real 
property,  upon  the  ground  that  the  state 
decision  in  question  was  rendered  after  the 
right  of  the  parties  to  the  Federal  suit  had 
accrued;  although  as  previously  shown,  such 
an  exception  has  been  frequently  applied  in 
case  of  state  decisions  based  on  statute. 
The  exception  was  applied  in  the  Kuhn  Case 
by  holding  that  the  Federal  court  was  not 
bound  by  a  decision  of  the  highest  court  of 
the  state  as  to  the  duty  of  subjacent  sup- 
port, where  an  estate  in  minet*l  is  severed 
from   an   estate   in  the  surface. 

In  construing  local  statutes  respecting 
real  property,  the  Federal  courtE  are  gov- 
erned by  state  decisions. U  Thus,  the  Feder- 
al court  will  follow  the  decision  of  the  stat^ 
court  construing  state  statutes  with  refer- 
ence to  the  public  lands  of  the  state,**  and 


» Packer  T.  Bird.  137  V.  S.  861,  34  L. 
ed.  819,  11  Sup.  Ct.  Rep,  210;  Western  P. 
R.  Co.  V.  Southern  P.  Co.  80  C.  C.  A.  BOll, 
151  Fed.  370;  Iowa  v.  Carr.  112  C.  C.  A. 
477,  IBl  Fed,  257;  The  CJolden  Rod,  ]fl7 
Fed.  830.  In  the  former  case,  Field,  -J., 
said  that  the  courts  of  the  Vnited  States 
will  construe  the  grants  of  the  general 
government  without  reference  to  the  rules 
of  construction  adopted  by  the  states  for 
their  grant ;  bnt  whatever  incidents  or 
rights  attach  to  the  ownership  of  property 
conveyed  by  the  gf)Vernnient  will  be  deter- 
mined by  the  states,  subject  to  the  condi- 
tion that  their  rules  do  not  impair  the 
efficacy  of  grants  or  the  use  and  enjoyment 
of  the  property  by  the  grantee. 

The  right  of  riparian  owners  on  navi- 
gable streams,  and  the  question  of  naviga- 
bility as  affecting  such  right,  have  been 
held  (Cairo,  V.  *  C.  R.  Co.  v.  Brevoort, 
25  L.R.A.  527.  62  Fed.  .129;  Chiaolm  v. 
Cainea,  67  Fed.  285)  not  local  questions, 
but  questions  depending  upon  general  prin- 
ciples, as  to  which  the  decisions  of  the 
state  court  are  not  controlling.  It  would 
seem,  however,  that  such  questions  are 
really  Federal  questions,  and  not  questions 
of  state   law  at  all. 

« Walker  v.  Xew  ifexico  ft  S.  P.  R.  Co. 
165  U.  a  563,  41  L.  ed.  837,  17  Sup.  Ct. 
Rep.  421. 

TNew  York  L.  Ins.  Co.  v.  Alliaon.  46 
C,  C.  A.  229,  107  Fed.  179. 

«Vates  ».  Milwaukee,  10  Wall.  4B7.  19 
L,  ed,  BB4. 

•  In   Yates   v.   Milwaukee,   10   Wall.   497, 

39  L.  ed.  984,  Milter,  J.,  remarked  gen- 
erally; "The  law  which  governs  the  case 
is  the  common  law,  on  which  this  court 
has  never  acknowledged  the  right  of  the 
state  courts  to  control  our  decisions,  ex- 
cept, perhaps,  in  a  cinss  of  cases  where  the 
state  courts  have  established,  by  repeated 
decisions,  a  rule  of  pmnertv  in  regard  to 
land  titles  peculiar  to  the  stnte."  ' 

So,  the  statement  in  Williamson  v.  Buy- 

40  L.R.A.(X.S.) 


dam,  6  Wall.  723,  18  L.  ed.  967,  is:  "Where 
any  principle  of  law  establishing  a  rule  of 
real  property  is  settled  in  the  state  court, 
the  same  rule  will  be  applied  by  this  court 
in  the  same   or  analogous  cases," 

And  in  Bucher  v.  Cheshire  R.  Co.  126 
U.  S.  555,  31  L.  ed.  795.  8  Sup,  Ct  Rep. 
974,  the  statement  is:  "It  is  also  well  set- 
tled that  where  a  course  of  decisions,  wheth- 
er founded  upon  statutes  or  not,  have 
become  rules  of  property  as  laid  down  by 
the  highest  courts  of  the  state, — by  which 
is  meant  those  rules  governing  the  descent, 
transfer,  or  sale  of  property,  and  the  rules 
which  affect  the  title  and  possession  there- 
to,— they  are  to  be  treated  as  laws  ol  that 
state   by  the  Federal  courts." 

The  sUtement  in  Thelps  v.  Harris,  ]01 
U.  S.  370,  25  L.  ed.  SiiS,  that  the  opinion 
expressed  by  the  state  courts  in  a  case 
growing  out  of  the  same  transaction  as  that 
involved  in  the  Federal  case,  though  en- 
titled to  great  weight,  was  not  absolutely 
controlling,  was  apparently  prompted  by 
the  assumption  that  the  point  was  not 
necessarily  involved  in  the  state  case. 

1H215  U.  S.  349,  54  L.  ed.  228,  30  Sup. 
Ct.  Rep.  140.  For  the  history  of  that  case 
see  supra,  I.  note  14. 

"In  Polk  V.  Wendal,  9  Cranch,  87,  3  L. 
ed.  605,  Chief  Justice  MaTshall  said:  "In 
cases  de|)en[!ing  on  the  statutes  of  a  state, 
and  more  especially  in  those  respecting 
titles  to  land,  this  court  adopts  the  con- 
struction of  the  state  where  that  construc- 
tion is  settled  and  can  be  ascertained."  The 
question  involved,  i.  e..  right  to  impeach  a 
grant  for  a  cause  anterior  to  its  issuance. 
not  having  been  passed  upon  by  the  state 
court,  it  was  decided  as  an  independent 
question. 

MShipp  V.  Miller,  2  Wheat.  310,  4  L. 
ed.  248;  Herron  v.  Dnter,  120  U.  S.  484, 
30  L.  ed.  748,  7  Sup.  Ct.  Rep.  820;  Fisher 
V,  Haldemnn,  20  How.  1H6,  15  h.  ed.  879; 
Christy  V.  Pridgeon,  4  Wall.  196,  18  I^.  ed. 
322;   .Murphv  v.  Packer,  152  U.  S.  398,  38 
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ipeeifically  with  reference  to  awftinp  land 
ind  the  reclBmation  thereof;  >■■  statutes 
relating  to  settlement  of  disputes  con- 
cerning title  to  Und;  i>  statutes  relating 
to  unimproved  and  unineloeed  land;" 
oecupfing  claimant  acts,U  and  statutes 
in  relation  to  allowance  in  partition 
For  impTOvements ;  1<  statutes  of  entail;  1? 
atatutei  in  .relation  to  the  erection  of 
duns;  >■  fence  laws;  M  irrigation  stat' 
ut«s,  ••  and  statutes  relating  to  the  erection 
of  wharves,  so  long  as  the;  do  not  conflict 
with  any  provisioii  of  the  Federal  Con- 
■titution  or  statute;  SI  statutes  relating  to 
lifing  s  railroad  track  in  street;  t  and 
■tatutes  in  relation  to  natural  resaurceB.u 
Tlie  rule,  of  course,  does  not  apply  where 


any  question  under  the  federal  Consti- 
tution or  statutes  is  presented,  even  though 
the  construction  of  a  state  statute  may  be 
incidentally  involved.  **  And  the  rule  is 
subject  to  the  exceptions  previously  pointed 
out,  that  attach  to  the  general  rule  that 
the  deeifliona  of  the  state  courts  are  to 
be  followed  upon  questions  as  to  the  valid- 
ity and  construction  of  local  stetutes.U 
Thus,  Federal  courts  have  refused  to  follow 
decisions  of  the  highest  state  court,  with 
which  they  did  not  agree,  construing  state 
statutes  in  relation  to  real  property,  be- 
cause of  contrary  decisions  of  the  state 
court  in  force  when  the  rights  of  the  par- 
ties accrued;  **  or  upon  tlie  broader  ground 
that  the  state  decisions  were  rendered  after 


L.  ed.  489,  14  Sup.  Ct.  Bep.  636;  Lockard 
T.  Asher  Lumber  Co.  6S  C.  C.  A.  617,  131 
Fed.  889;  Kinney  v.  Clark,  2  How.  78,  n 
L  td.  185.  Walker  v.  State  Harbor  (Walk- 
er T,  Marks)  17  Wall.  048,  21  L.  ed.  744. 
But  see  Robinson  v.  Campbell.  3  Wheat. 
Hi,  4  L.  ed.  375,  as  to  applicability  of  a 
TeoDesBee  statute  construed  by  the  courts 
of  that  state  to  render  an  elder  grant 
founded  on  a  junior  entry  void,  the  titles 
cieriving  their  validity  from  the  law  of  Vir- 
ginia and  confirmed  by  compact  between  the 
two  states. 

American  Emigrant  Co.  v.  Adams  County, 
100  U.  S.  81,  25  L.  ed.  633;  Cook  County 
V.  Calumet*  C.  Canal  *  Dock  Co.  138  U.  S. 
635,  34  K  ed.  1110,  11  Sup.  Ct.  Rep.  435; 
Reclamation  Dist.  No.  108  v.  Hagar,  6 
Sawy.  667,  4  Fed.  366,  affirmed  in  111  U. 
S.  701,  28  L.  ed.  669,  4  Sup.  Ct.  Rep.  663. 

UaThe  decision  in  Southern  Pine  Co.  v. 
Hall,  44  C.  C.  A.  363.  106  Fed. 
tiorari  denied  in  180  U.  S.  630,  45  L.  ed. 
711,  21  Sup.  Ct  Rep.  921.  refusing  to  fol- 
low the  coDStruction  placed  by  the  state 
court  upon  the  statute  relating  to  the  dis- 
position of  swamp  land,  was  upon  the 
KTound  that  the  rights  in  question  were  rc- 
qnired  before  the  statute  had  received  the 
coDstroction  hj  the  state  court. 

"Barker  v.  Jackson,  1  Painp,  569,  Fed. 
Cis.  Xo.  989. 

MPorshaw  v.  Lavman.  104  C.  0.  A-  559, 
IS2  Fed.  193. 

"Leighton  t.  Young,  18  L.R.A.  286.  3 
C.  C.  176,  10  U.  S.  App.  298,  62  Fed. 
43S. 

"McQaskey  v.  Barr,  82  Fed.,209. 

''Van  Rensselaer  v.  Kearney.  11  How. 
M7,  13  L.  ed.  703;  Buford  v.  Kerr.  33  C. 
C.  A.  166,  62  I 

^  Kaukauna 
Bay  t  M.  Canal  Co.  142  U.  R.  254,  35  L. 
ed.  1004.  12   Sup.  Ct.  Rep.  173. 

«New  York  C.  &  H.  R.  Co.  v.  Price, 
«  LR.A.{N-.S.)  1103,  88  C.  C.  A.  502,  150 
FH.  330 

"Fallbrook  Irrig.  Dist.  v.  Bradley,  184 
f.  S.  112,  41  L.  ed.  369.  IT  Sup.  Ct.  Ecp. 
ifi.  The  court,  however,  points  out  in  this 
eu*  that  the  decisions  of  the  state  court, 
though  to  be  treated  with  very  great  re- 
10mLA.{X^.) 


sped  by  the  Federal  courts,  are  not  abso- 
lutely binding  on  it  as  to  whether  the  stat- 
ute in  question  meets  tlie  requirement  of 
due  process  of  law. 

"■  Griffing  v.  Gibb,  MeAtl  212,  Fed.  Cas. 


No. 


.,819. 


MVan   Bokelen  v.  Brooklyn  City  R.  Co. 

5  Blatchf.  370,   Fed.   Cas.  No.   18,830. 

MLindaley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  309,  31  Sup.  Ct 
Rep.  337. 

MThus,  in  United  States  v.  Bellingham 
Bav  Boom  Co.  176  U.  S.  211,  44  L.  ed.  437, 
20  Sup.  Ct.  Rep.  343,  the  court,  while  con- 
ceding that  if  there  had  been  no  Federal 
law  in  existence  the  questipn  whether  a  log 
boom  conformed  to  the  provisions  of  a 
stete  statute  would  have  been  a  question 
as  to  which  the  decisions  of  the  state 
court  would  have  been  controlling,  yet 
I  held  that,  as  the  question  was  whether  the 
boom  came  within  the  decisions  of  the  ptate 
statute  so  as  to  exempt  it  from  prohibition 
under  the  Federal  river  and  harbor  act.  the 
question  must  be  decided  by  the  Federal 
court  in  a  suit  for  an  injunction  against 
the  boom  as  an  obstruction  to  navigation 
prohibited  by  the  Federal  court.  As  stated 
at  the  beginning  of  the  note,  however,  the 
question  whether  the  Federal  court  will  fol- 
low the  decision  of  the  state  court  on  quen- 
tions  of  statutory  construction  which  arise 
in  connection  with  a  question  of  Federal 
law  are  not  w;thin  the  scope  of  the  present 
annotation. 

MSee  supra.  III.  b;  III.  c;  III.  d;  HI. 
e;   III.  f;  III.  g. 

M  WilBon  V.  Ward  Lumber  Co.  87  Fed. 
674  (stetute  affecting  title  to  large  tracks 
of  land:  earlier  construction  had  remained 
unchallenged  for  over  twenty  j'ears,  and 
had  been  recognized  by  a  decision  of  the 
United  States  Supreme'  Court).  In  Forest 
Products  Co.  V.  Russell.  161  Fed.  1004,  the 
Circuit  Court  declined  to  follow  the  latest 
decision  of  tlie  supreme  court  of  the  state 
as  to  the  effect  under  the  state  statute  ol 
a  lease  of  school  lands  for  ninety  nine 
years,  because  of  a  contrary  position  as- 
sumed by  that  court  before  the  riphts  of 
the  parties  necrued;  but  that  ease  was  re- 
versed in  97  C.  C.  A,  600,  173  Fed-  1019,- 
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the  rights  of -the  pwtiefl  accrued."  The 
question  wiiether  a  dec  la  ion  of  the  state 
court  depeading  upon  the  meaning  and 
construction  of  a  patent  granted  by  the 
Crown,  under  wliich  certain  rights  were 
claimed  by  tlie  state  on  the  one  hand,  and 
by  private  individuals  on  the  other,  falls 
within  the  rule  in  relation  to  the  decisions 
of  the  state  court  when  expounding  tlicir 
own  GonBtitution  and  laws,  was  mooted,  but 
not  decided,  by  Chief  Justice  Taney .*> 

d.  Beeordtng  tawe. 

The  Federal  courts  are  bound  to  follow 
the  decisions  of  the  state  courts  in  the  con- 
struction of  their  locat  recording  acts,  if 
there  has  been  a  uniform  course  of  decision 
respecting  tliem;  n  and  such  decieionH  liave 
lieen  foliowed  as  to  the  validity  of  an  un- 
registered mortgage  as  between  the  par- 
ties; M  or  as  against  creditors;  ■!  as  to 
the  sufficiency  of  the  record  to  impart  con- 
structive liotice;  **  the  necessity  of  truly 
describing  the  debt  intended  to  be  se- 
cured: ••  the  neeeasity  of  re-recording;  M 
the  effect  of  knowledge  of  unrecorded  mort- 
gage, OT  mortgage  not  properly  acknowl- 
edged; W  the  necessity  of  recording  vendor's 
privilege.** 

dd.  fra-udulent   transfera   of  ■property. 

Questions  in  relation  to  conveyances  or 
transfers  of  property  in  fraud  of  creditors 
are  generally  regarded  as  local  questions, 
as  to  which  the  decisions  of  the  state  court 


are  controlling;  >T  and  this  is  true  even  in 

bankruptcy  cases,  in  so  far  as  the  bank- 
ruptcy act  does  not  undertake  itself  to 
avoid  transfers,  but  relegates  the  matter 
tu  the  state  law.  Thus,  it  has  been  held 
that  the  policy  of  tlie  state  law  not  to 
permit  the  owner  of  personal  property  to 
sell  it  and  still  continue  in  possession,  so 
as  to  exempt  it  from  seizure  or  attach- 
ment by  the  creditors  of  the  vendor,  will  be 
followed  by  the  Federal  court.*T«  And  the 
same  is  true  of  the  general  question  U 
to  the  validity  of  a  conveyance  made  with 
intent  to  hinder,  delay,  or  defraud  credit- 
ors; *■  and  specifically  whether  a  deed  of 
trust  is  void  for  tliat  reason;  *>  the  valid- 
ity of  an  assignment  tn  trust,  vesting  the 
assignee  with  discretion  as  to  disposal  of 
the  property;**  the  validity  and  effect  of 
a  voluntary  settlement  or  conveyance  be- 
tween husband  and  wife  as  against  the 
former  creditors;*!  as  to  the  acquisition 
of  a  lien  from  the  date  of  filing  a  bill  to 
set  aside  a  fraudulent  transfer;  *>  the  right 
of  a  simple  contract  creditor  to  attack  a 
conveyance  as  fraudulent.*** 

Though  the  state  court  decisione  wliich 
were  time  followed  purported  to  be  rendered 
under  state  statutes,  the  statutory  pro- 
visions involved  were  for  the  most  part  of 
the  type  common  to  most  of  the  states,  be- 
ing taken  from  the  original  statute  in  re- 
lation to  fraudulent  conveyances.  The 
query  occurs  whether,  if  the  exception  re- 
ferred to  in  subdivision  III.  e,  is  sound,  it 
could  not  have  been  invoked  as  to  some  of 


on  the  authority  of  Simpson  County  v.  Wis. 
ner-Cax  Lumber  k  Mfg.  Co.  OB  C.  C.  A. 
227,  170  Fed.  52,  and  the  court  in  the 
latter  cnse  took  the  view  that  there  had 
been    no    change   of    opinion    by    the   state 

ft  Southern  Pine  Co.  v.  Hall,  supra. 

W  Martin  v.  Waddell,  16  Pet.  387.  ]0  L. 
ed.   SS7. 

••Townsend  v.  Todd,  01  U.  S.  452,  23 
L.  ed.  413,  and  cases  cited  in  subsequent 
notes  to  this  subd.  See  also  supra,  IV.  a,  2 
note  da,  as  to  chattel  mortgages  and  con- 
ditional  sales. 

»  Pee  supra.  TV.  h,  2,  note  05. 

Itsturdivant  Bank  v.  Schade,  105  Fed. 
188. 

M  Coleman  v.  Peshtigo  Lumber  Co.  30 
Fed.  317:  Tygart  Valley  Brewing  Co.  v. 
Vilter  Mfg.  Co.  107  C.  C\  A.  160,  184  Fed. 
845. 

U  Townsend  v.  Todd,  01  U.  S.  462,  23  L. 
ed.  413. 

MBondurant  v.  Watson,  103  U.  S.  281, 
28  L.  ed.  447. 

M  Ridings  v.  Johnson,  128  U.  S.  212,  32 
L.  ed.  401,  fl  Sup.  Ct.  Rep.  72;  Cumberland 
Bldg.  &  L.  Abso.  v.  Sparks,  40  C.  C.  A, 
510,  111  Fed.  847;  Levy  v,  Ments,  23  La. 
Ann.  261. 
40  L.R.A.(N.8.) 


I*  Ridings  v.  Johnson,  supra. 

nSee,  in  addition  to  the  cases  cited  in 
this  subdivision,  those  with  reference  to 
chattel   mortgages,   cited   supra,   IV.   b,   2. 

STiAIIen  V.  Masaey,  17  Wall.  351,  21 
L.  ed.  542;  Dooley  v.  Pease.  130  U.  S.  123, 
45  L.  ed.  457,  21  Sup.  Ct  Rep.  .320. 

»  Moulton  V.  I'hafee.  22  Fed.  26. 

S>Re  Elletaon  Co.  174  Fed.  850,  affirmed 
in  106  C.  C.  A.  153,  183  Fed.  71S. 

«)  Sumner  t.  Hicks,  2  Black,  532,  17  L. 
ed.   353. 

*l  Lloyd  V.  Fulton,  01  U.  S.  470,  23  L. 
ed.  383  (question  whether  voluntary  settle- 
ment by  husband  upon  wife  is  conclusively 
or  onlv  presumptively  fraudulent  as  agiiins't 
creditors).  In  Schrever  v.  Kcott.  134  U. 
S.  405.  33  L.  ed.  B55,  10  Sup.  Ct.  Rep. 
570,  the  court  said  that,  in  determining 
whether  a  voluntary  conveyance  by  a  hus- 
band to  wife  is  void  as  to  subsequent  cred- 
itors, reference  should  be  had  not  only  to 
the  decisions  of  the  United  States  Supreme 
Court,  but  also  to  those  of  New  York. 
There  was,  however,  no  conflict  between  the 
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preMut  sub-'  ciaionfl   of  the  state   court   upon  atatutor; 
queatioua  are  controlling. 


«,  Statute  of  frauda. 

In  an  early  e*«e,  Justice  Btory,  consider- 
ing the  question  as  to  the  admiseibilitf  of 
parol  CTidence  to  supply  th«  defect  in  the 
written  instrument  as  to  the  conaideration, 
nnurked  that  what  might  be  hia  own 
Tiew  of  the  question,  unaffected  by  any  local 
decision,  it  was  not  necessary  to  suggeat, 
because  the  point  had  been  settled  by  the 
decisions  of  the  atate  court  and  they  were 
control  ling. M 

And  the  Federal  courts  have  consistently 
followed  the  decisions  of  the  highest  state 
cburt  in  the  construction  of  the  statute  of 
frauds,  even  as  to  questions  which  are  com- 
mon to  all  such  statutes.  This  doctrine  has 
been  applied  specifically  to  the  question 
whether  one  who  did  not  sign  a  contract 
or  memorandum  for  the  sale  of  land  may  en- 
force the  same  against  a  party  who  did 
iign;M  aa  to  the  necessity  of  naming  or 
designating  the  party  who  does  not  sign  an 
igreement  for  sale  of  land;**  whether  a 
contract  not  in  writing,  as  required  by  the 
sUtute,  is  80  absolutely  void  aa  to  enable 
the  vendee  to  recover  the  purchase  price 
piid,  when  the  vendor  is  willing  to  per- 
form;** tbe  aufBciency  of  the  writing  to 
•atisfy  the  requirements  of  the  statute  of 
frsads  in  relation  to  contracts  not  to  be 
performed  within  a  year;  *1  the  right  to 
hold  an  undisclosed  principal  upon  a  con- 
tact required  to  be  in  writing,  when  signed 
by  his  agent  in  hia  own  name.** 

Here  again,  the  query  -presents  itself 
whether  it  would  not  have  been  possible 
to  invoke  the  exception  considered  in  supra, 
[II.  t,   to   the   general   rule   that   the    de- 


/.  Statute  of  UmUatiottM. 

1.  Actions  at  law. 

This  section,  being  concerned  only  with 
the  question  whether  the  Federal  courts  will 
follow  state  decisions  as  to  the  effect  and 
construction  of  state  statutes  of  limitations, 
which  if  explicit  on  the  point  wouid  con- 
cededly  have  governed,  does  not  purport  to 
deal  with  the  question  as  to  when  state 
statutes  are  applicable,  nor  with  cases  in 
which  the  refusal  to  follow  the  state  de- 
cisions is  upon  the  ground  that  the  statutes 
themselves  are  not  controlling. 

As  a  predicate  for  the  decision  of  Uw 
questions  within  the  scope  of  this  sub- 
division, however,  it  is  proper  to  point  out 
that  even  before  the  conformity  act,  so 
called,*"  statutes  of  limitations,  even  in 
personal  actions,  were  regarded  as  "laws 
of  the  several  states"  which,  except  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  required,  must, 
under  the  judiciary  actjM  "be  regarded  aa 
rules  of  decisions  in  trials  at  common  law 
in  the  courts  of  the  United  States  in  cases 
where  they  apply."  »1  Nor  ia  the  applicabil- 
ity of  state  statutes  of  limitations  con- 
fined to  actions  arising  under  tbe  stats  law, 
but  extends  to  actions  arising  under  Fed- 
eral statutes,  if  there  is  no  Federal  statute 
of  limitations  applicable.*! 

In  general,  though  there  are  occa- 
sionally exceptions,  the  Federal  courts 
will  follow  the  decisions  of  the  highest 
state  court  as  to  the  construction  and  effect 
of  atate  statutes  of  limitations,  in  actions 
at  law  in  which  the  statu  tea  themselves 
are  controlliug.**    And  this  applies  to  stat- 


«D'WoIt  y.  Rabaud,  1  Pet.  476,  7  L.  ed. 

227. 

*«Beckwith  v.  Qark,  110  C.  C.  A.  207, 
18S  Fed.  171. 

**  Grafton  t.  Cumminga,  99  U.  S.  100,  25 
L.  ed.  366. 

«York  y.  Waehburn,  64  C.  C.  A.  132, 
129  Fed.  564,  affirming  118  Fed.  316. 

*l  Ballantine  v.  Yung  Wing,  143  Fed.  621. 

"Walker  v.  Hafer,  24  L.R.A.(N.S.)  316, 
K  C.  C.  A.  311,  170  Fed.  37. 

**Act  of  Congress,  June  1,  1872,  chap. 
K3.  i  5  (Rev,  Stat.  §  914.  U.  8.  Comp.  Stat. 
1391,  p.  6B4)  requiring  the  practice,  plead- 
ings, and  forms  and  modes  of  proceedings 
in  actions  at  law  in  the  circuit  and  dis- 
trict courts  of  the  United  States  to  con- 
[onn  as  near  as  may  be  to  those  of  courts 
of  record  of  the  state. 

(*Act  of   September   24,   1789,   chap.  SO, 

"Michigan  Ins.  Bank  v.  Eldred.  130  U. 
S.  693,  32  L.  ed.  1080,  9  Sup.  Ct.  Rep.  690. 

10L.R.A,(N.8.) 


••See,  for  illustration  Campbell  v.  Haver- 
hill, 155  U.  S,  010,  39  L.  ed,  280,  15  Sup, 
Ct,  Bep,  217;  Atlanta  y,  Chattanooga  Foun- 
dry ft  Pipe  Co.  101  Fed.  000;  Tbompaon  v. 
German  ins,  Co,  76  Fed.  892.  The  atate 
statute  is,  of  course,  inapplicable  in  ac- 
tions arising  under  a  Federal  statute,  if 
there  is  a  Federal  statute  of  limitations  ap- 
plicable, Campbell  v.  Haverhill,  supra; 
Amson  v.  Murphy,  109  U.  S.  238,  27  L.  ed, 
920,  3  Sup.  Ct  Rep.  :I84;  Atlanta  v.  Chat- 
tanooga Foundry  ft  Pipeworks,  84  L.R.A, 
721,  61  C.  C,  A,  387,  127  Fed.  23;  United 
States  use  of  Gibson  Lumber  Co.  t.  Boom- 
er, 100  C.  C.  A.  104,  183  Fed.  726.  The 
cases  cited  are  by  no  means  exhaustive, 
since,  as  stated  in  the  text,  the  point  is 
not  within  the  scope  of  the  note. 

U  Justice  Story,  in  Bell  y.  Morrison,  1 
Pet.  351,  7  L.  ed.  174.  remarked  that  if, 
upon  examination,  the  doctrines  of  the  Ken- 
tucky court  upon  a  question  affecting  limi- 
'lable  with  those  dediu; 
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utes  of  noncIaim.H  The  rule  tias  been 
applied  to  &  wide  variety  of  questians 
including  the  queationa  what  are  stat- 
uteB  of  limitation;'*  the  right  of  a 
foreign  corporation  to  avail  itself  of  the 
statute;  M  what  period  of  limitations 
applies  to  a  particular  claim  or  cause  of 
action;  *7  applicability  of  the  statute  to 
judgments  rendered  before  ita  passage;  M 
the  effect  of  the  statute  on  a  right  of  set- 


off; H  meaning  of  term  "beyond  se&a"  as 
affecting  running  of  statute;  «0  and,  gener- 
ally, as  to  constructiou  and  effect  of  pro- 
visions suspending  running  of  statute  in 
case  of  absence  or  non residence,  including 
the  meaning  of  tbe  words  "residence," 
"departure"  from  state,  and  the  like;  •* 
when  the  statute  commences  to  run;  •■ 
wlien  action  is  deemed  commenced  for  pur- 
poses  of   the   statute;**   sufficiency    of   AD 


from  the  statute  of  James,  tbe  Federal  court 
would,  in  conformity  with  its  general  prac- 
tice, follow  the  local  law  and  adminiater 
the  same  justice  which  the  state  court  would 
administer  between  the  same  parties. 

The  rule  is  thus  formulated  in  Leffing- 
well  V.  Warren,  2  BUck,  599,  17  L.  ed. 
2fll :  "The  courts  of  the  United  States,  in 
the  absence  of  legislation  upon  the  subject 
by  Congress,  recognize  the  statutes  of  limi- 
tations of  t)ie  several  states,  and  give  them 
the  same  construction  and  elFect  which  are 
given  by  the  local  tribunals.  Ihey  ai'e  a 
rule  of  decision  under  the  34th  section  of 
tbe  judiciary  act  of  JIBfl." 

In  Moores  v.  Citizens'  Nat,  Bank,  104  U. 
S.  626,  213  L.  ed.  8T0,  tbe  Supreme  Court, 
speaking  hy  Mr.  Justice  Gray,  declared 
that  the  construction  given  by  the  supreme 
court  of  a  state  to  a  statute  of  limitations 
will  be  followed  by  the  Federal  Supreme 
Court,  even  in  a  case  decided  the  other 
way  in  the  Federal  circuit  court,  in  har- 
mony with  a  decision  of  a  lower  state  court 
before  the  decision  of  tbe  state  supreme 
court.  See  other  cases  subsequently  cited 
supporting  text. 

» Security  Trust  Co.  v.  Dent,  187  U.  S. 
237,  47  L.  ed.  IBS,  23  Sup.  Ct.  Rep.  61; 
Pulliam  v.  Pulliam,  10  Fed.  53.  But  see 
Johnston  v.  Roe,  1  McCrary,  Z62,  1  Fed. 
092,  refusing  to  follow  the  state  decision 
because  the  statute  aa  thus  construed  con- 
flicts with  rules  of  equity  administered  in 
Federal  courts. 

WGormlev  v.  Clark,  334  U.  S.  338,  33 
L.  ed.  009,  'lO  Sup.  Ct.  Rep.  654,  following 
State  decisions  tliat  Illinois  burnt  records 
act  was,  in  effect,  a  statute  of  limitations. 

M  Tioga  H.  Co.  V.  Bloasburg  &  C.  R.  Co. 
20  Wall.  137.  22  L.  ed.  331 ;  Taylor  v.  Union 
P.   R.   Co.   123   Fed.   155. 

*i  Moores  v.  Citizens'  Nat,  Bank,  104 
V.  S.  025,  2S  L.  ed.  870;  Andrews  v.  Bacon, 
38  Fed.  777  (stockholder's  liability)  ; 
Brunswick  Terminal  Co.  v.  National  Bank, 
48  L.E.A.  025,  40  C.  0.  A.  22,  99  Fed.  635, 
certiorari  denied  in  178  U.  S.  811,  44  L. 
ed.  1215,  20  Sup.  Ct.  Rep.  1029  {stock, 
holder's  liability)  ;  St.  Paul.  S.  &  T.  F.  R. 
Co.  V.  Sage.  1  C.  C.  A.  256,  4  U.  8.  App. 
100,  49  Fed.  315. 

W  Murray  t.  Gibson,  16  How.  421,  14  L. 
ed.  765. 

"Wilson  V.  Smith,  117  Fed.  707,  af- 
firmed in  81  C.  C.  A.  44G,  120  Fed.  BIO. 

80  Davie  v.  Briggs,  97  U.  S.  037,  24  L. 
ed.    1086. 

In  Shelby  v.  Guy,  11  Wheat  361,  6  L. 
ed.  49S.  it  being  necessary  to  send  the 
40  L.R.A.(K.S.) 


cause  back  on  other  grounds,  the  court 
waived  a  positive  decision  as  to  the  mean- 
ing of  the  term  "beyond,  seas,"  trusting  that 
the  state  court  would  in  due  time  furniah 
proof  to  settle  the  question. 

n  Penlield  v.  Chesapeake,  O.  £  S.  W.  R, 
Co.  134  U.  S.  351,  33  L.  ed.  940,  10  Sup. 
Ct.  Rep.  566;  Bausprman  v.  Blunt,  147  U. 
S.  047.  857,  37  L.  ed.  318,  320,  13  Sup.  Ct. 
Rep.  486;  Boyle  v.  Arledge,  Hempst.  620, 
Fed.  Cas.  No.  1,758;  Tomes  v.  Barney,  35 
Fed.  112  (notwithstanding  that  following 
those  decisions,  the  court  was  compelled  to 
reverse  its  former  ruling);  Hanchett  t. 
Blair,  41  C.  C.  A.  78,  100  Fed.  817. 

WAmy  V.  Dubuque,  1)B  U.  S.  470,  25  L. 
ed.  228  (question  whether  statute  beginB 
to  run  against  coupons  from  their  maturity, 
although  not  severed  from  the  bond )  ; 
Mills  V.  Scott,  99  U.  S.  26,  25  L.  ed.  294 
(question  when  statute  commences  to  run 
against  administrator) ;  Paine  v.  Central 
Vermont  R.  Co.  118  U.  8.  152,  30  L.  ed. 
193.  0  Sup.  Ct.  Rep.  1019  (aa  to  when  stat- 
ute  commences   to   run   against   a   demand 

Great  Western  U.  Teleg.  Co.  t.  Purdy, 
182  U.  8.  329.  40  L.  ed.  088,  18  Sup.  Ct. 
Rep.  810,  holding  that  the  question  when 
the  statute  commenced  to  run  against  an 
action  upon  a  subscription  to  corporate 
stock  was  a  local  question,  as  to  which  the 
judgment  of  the  stite  supreme  court  could 
not  be  reviewed,  is  not  in  point,  as  tha 
case  came  up  on  error  to  the  state  court, 
and  not  from  a  lower  Federal  court. 

In  Sohn  v.  Waterson,  17  Wall.  698,  21 
L.  ed.  737,  the  court  followed  its  own  views 
in  holding  that  a  statute  of  limitation 
commences  to  run  when  the  cause  of  action 
is  ftrst  subjected  to  the  operation  of  the 
statute,  unless  the  legislature  has  other- 
wise provided;  but  the  court  remarked 
that  in  the  present  case  it  was  not  bound 
by  any  decisive  construction  of  tbe  stat« 
court.  In  Brighsm-Hopkins  Co.  v.  Gross, 
107  Fed.  709,  the  Federal  circuit  court, 
having  held  that  a  decision  of  the  circuit 
court  of  appeals  that  an  action  might  be 
maintained  against  the  surviving  partners 
on  a  firm  debt,  without  making  the  admin- 
istrator of  the  partnership  estate  a  party, 
was  controlling,  notwithstanding  an  inter- 
vening decision  of  the  state  court  to  the 
contrary,  further  held  that  the  decision 
of  the  state  court  did  not  operate  to  suspend 
the  running  of  limitation  against  such  an 
action   in  the   Federal  court. 

8»  Pcnring  v.  Glenn,  19  C.  C.  A,  388,  38 
U.  S.  App.  424,  73  Fed.  118. 
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acknowIedgUMnt  or  new  proiniEe  to  take  a 
debt  out  of  the  statute;  **  effect  of  minority 
npon  the  running  of  the  atatute;  ■*  the 
right  to  recommence  an  action  after  limi- 
tation period,  where  original  action  failed 
for  reaaons  not  affecting  the  merits  i  ■■  the 
light  to  raise  defense  by  deiDurrer.<n 

It  has  been  held,  however,  that  the  Fed- 
eral courts  are  not  bound  bj  decisiona  of 
the  btate  court  based  on  general  reason- 
ing, and  not  on  particular  terms  of  the 
■tatQt«,  aa  to  the  effect  at  the  concealment 
of  tbe  cause'  of  action  upou  the  running  of 
the  statute;  **  or  as  to  the  maturity  of  the 
debt  for  the  purposes  of  the  running  of 
tbe  statute.  •• 

So,  the  United  States  Supreme  Court  has 
refused  to  follow  decisions  of  the  state 
court  baaed  on  general  principles,  and  not 
upon  Buj  provisions  of  the  local  statute, 
holding  that  the  Civil  War  did  not  have 
the  effect  to  suspend  tbe  Btatute.''i> 

It  will  be  observed  that  the  eases  Just 
cited  refusing  to  follow  the  decisions  of  the 
state  court  apply  the  exception  discussed 
ui  subdivision  III.  e.     It  ma;  perhapi;   be 


doubted  whether  there  was  not  equal  oppor- 
tunity to  invoke  that  exception  as  to  ebm* 
of  the  questions  previously  referred  to  in 
the  present  sulKlivision,  as  to  which  the  de- 
cisions of  the  state  court  wcie  held  con< 
trolling,  if  that  exception  is  to  be  ad- 
mitted at  alL 

I  S.  In  equUff. 

I  As  atated  at  the  beginning  of  the  note, 
'  the  question  as  to  when  a  state  statute 
explicit  in  terras  is  binding  upon  tbe  Fed- 
eral courts  is  not  within  its  scope,  nor  does 
it  purport  to  cover  cases  in  which  it  is 
held  or  assumed,  whether  correctly  or  in- 
correctly, that  such  a  statute  would  not- 
have  been  binding,  although  the  actual  de- 
cision was  that  the  state  court  decisions 
were  not  binding.  As  a  predicate  for  the 
discussion  in  this  subdivision,  however,  it 
is  proper  to  point  out  that  state  statutes  of 
limitations,  if  applied  at  all  in  Federal 
suits  in  equity,  are  in  general  applied  upon 
principles  of  analogy;  Tl  though  it  has  been 
held  otherwise  where  the  statute,  by  its  ex- 


But  it  is  otherwise  as  to  admiralty  suits.  , 
laidlaw  v.  Oregon  R.  ft  Nav.  Co.  26  C.  C.  A. 
6ft5,  48  U.  S.  App.  430,  81  Fed.  B76,  revers- 
iog  73  Fed.  846.  It  will  be  observed  that 
the  decision  is  upon  the  ground  that  the 
statute  itself  does  not  apply,  and  not  upon  | 
the  ground  that  decisions  of  the  state  court  I 
■re  not  binding  as  to  the  construction  of  a 
statute  which  would  itself  he  applicable  | 
if  construction  or  interpretation  were  un-  j 
necessary. 

MRell  T.  Morrison,  1  Pet.  351,  7  L.  ed,  ' 
U*;  Bullion  k  E.  Bank  v.  Hegler,  B3  Fed. 
890. 

» Cheatham  t,  Evans,  87  C.  C.  A.  576,  i 
IfiO  Fed.   802.  I 

"  Rarrison  v.  Pennington  Paper  Co.  3 
URJl.(N.S.)  954,  72  C.  C.  A-  405,  ]40  Fed.  ; 
3Sa,  5  Ann.  Cas.  314,  certiorari  denied  in 
199  U.  S.  «07,  50  L.  ed.  331,  26  Sup.  Ct. 
Eep.   747. 

*>  Chemung  Canal  Bank  t.  Lowery,  93 
V.  8.  72,  23  L.  ed.  806. 

"Murray  v.  Chicago  k  N,  W.  R.  Co. 
35  C.  C.  A.  62,  92  Fed.  871.  And  see,  as 
to  the  question  in  equity,  infra,  IV.  f,  2, 
note  79. 

"  Keene  Five  Cent.  Sav.  Bank  v.  Reid,  69  ] 
C.  C.  A.  225,  123  Fed.  221,  certiorari  denied  ! 
in  191  U.  S.  567,  48  L.  ed.  305,  2B  Sup.  Ct.  I 
Rep.  841.  The  court  said  that  the  decisions 
of  the  state  courts  are  claimed  to  be  con-  ' 
trolling  did  not  deal  in  any  respect  with  the  j 
construction  of  local  statute,  but  exclusively 
vith  the  meaning,  scope,  and  effect  of  a 
provision  found  in  a  private  contract;  that  | 
tbe  statute  on  the  subject  [i.  e.,  the  statute  ' 
<^  limitations)  was  plain  and  its  applica- 
tion obvious,  when  the  time  that  the  in-  i 
debtedness  became  due  or  accrued  was  as- 
certained. In  answer  to  an  argument  based  I 
«L.E.A.{N.S.) 


OD  the  stipulation  in  the  principal  note, 
that  the  rights  of  parties  should  be  deter- 
mined according  to  the  laws  of  the  state 
of  Kansas,  the  court  said  that  in  the  first 
place  the  stipulation  related  to  the  note, 
and  not  to  the  mortgage,  and  that  in  the 
second  place  the  phrase,  "the  laws  of  the 
state  of  Kansas,"  meant  the  statutes  of  the 
state  lawfully  enacted,  and  there  was  no 
local  statute  declaring  what  effect  should 
be  given  to  such  a  provision  in  the  mort- 
gage or  other  agreement.  The  dissent  of 
Caldwell,  J.,  was  based  on  the  stipulation 
in  the  note  referring  it  to  the  law  of  Kan- 

«Levy  v.  Stewart,  11  Wall.  244.  20  L. 
ed.  86.  See  also  Hanger  v.  Abbott,  6  Wall. 
532,  18  L.  ed.  939,  where  this  question  was 
discussed  as  a  general  question,  for  the  in- 
dependent judgment  of  the   Federal  court. 

71  Kirby  v.  Lake  Shore  k  M.  S.  H.  Co. 
120  U.  8.  130,  30  L.  ed.  589,  7  Sup.  Ct. 
Rep.  430;  Hall  v.  Russell,  3  Sawy.  SOS, 
Fed.  Cas.  No.  6,043;  Bisbee  v.  Evans,  17 
Fed.  474;  St.  Paul,  S.  t  T.  F.  R.  Co.  t. 
8ag«,  1  C.  C.  A.  258,  4  U.  S.  App,  180,  49 
Fed.  315i  Hayden  ».  Thompson,  17  C.  C.  A 
592,  38  U.  S.  App.  361,  71  Fed.  60;  Stevens 
V.  Grand  Cent.  Min.  Co.  67  C.  C.  A.  284, 
133  Fed.  28;  Kessler  v.  Ensley  Land  Co. 
123  Fed.  546.  The  list  is,  of  course,  merely 
illustrative,  and  not  exhaustive,  as  the 
note  does  not  purport  to  deal  with  the  ques- 
tion whether  the  Federal  courts  are  bound 
by  state  stntutes  upon  a  particular  subject. 

In  Kirby  v.  Lake  Shore  *  M.  S.  R.  Co. 
supra,  Harlan,  J.,  said:  "It  is  undoubtedly 
true,  HB  announced  in  adjudged  cases,  that 
courts  of  equity  foel  themselves  bound  in 
cases  of  concurrent  jurisdiction,  by  the  stat- 
utes of  limitation  that  govern  courts  of 
law    in    similar    circumstances,    and    that 
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press  terms,  applies  to  suits  in  equity 
as  well  as  actions  at  law;'n  or  where  tlie 
jurisdiction  of  law  and  equity  is  concur. 
rent.^  Doubtless  these  exceptions  are 
themselves  subject  to  tlie  necessity  of  pre- 
serving the  equitable  jurisdiction  of  the 
Federal  courts  unimpaired.''*  It  follows, 
possihly  with  exceptions  noted,  that  the  de- 
claiona  of  the  state  courts  respecting  stat- 
utes of  limitations  are  not  absolutely  bind- 
ing upon  the  Federal  courts  in  suits  in 
equity,  so  far  at  least  as  they  pertain  to 
the  remedy  merely,  and  not  to  the  substan- 
tive rights  of  the  parties.  But  though  sit- 
ting in  equity,  the  Federal  court  may  fol- 
low the  rule  of  decision  in  the  state  court 
on  the  question  of  ladies  and  limitatione.^t 
And  upon  this  principle,  the  Federal  courts 
have  followed  the  state  decisions  as  to  the 
applicability  of  the  statute  to  claims 
against  trustees;  W  and  upon  the  point  that 
the  filing  of  a  petition  within  a  statutory 


period  is  sufficient,  although  process  Is  not 
issued  until  after  the  period  has  expired.^ 

The  Federal  courte,  however,  wlien  sitting 
in  equity,  will  not,  even  by  analogy,  apply 
a  state  statute  wliere  unusual  conditions 
or  extraordinary  circumstances  render  it 
inequitable  to  do  so.''*  Nor  may  the  ea- 
tablished  rule  in  equity  aa  administered  in 
the  Federal  court, — that  where  relief  is 
asked  on  the  ground  of  actual  fraud,  the 
time  wilt  not  run  in  favor  of  defendant 
until  the  discovery  of  the  fraud,  or  until, 
with  reasonable  diligence,  it 'might  have 
been  discovered, — be  obviated  by  reason  of 
a  contrary  construction  of  the  state  stat- 
uta  of  limitation  by  the  state  courts.** 
But  it  seems  that  when  the  local  law, 
whether  statutory  or  otherwise,  tiiough  in 
form  pertaining  to  the  remedy  really  affects 
the  substantive  rights  of  the  parties,  the 
Federal  courts  not  only  will,  but  must, 
follow  it,  even  in  a  suit  in  equity.** 


sometimes  they  act  upon  the  analogy  of  the 
like  limitation  at  law.  But  these  general 
rules  must  be  taken  subject  to  the  quali- 
fication that  the  equity  jurisdiction  of  the 
courts  of  the  United  States  cannot  be  im- 
paired by  the  laws  of  the  respective  states 
in  which  they  sit." 

WNorris  v.  Ilaggin,  28  Fed.  275;  St. 
Paul,  S.  &  T.  F.  R.  Co.  v.  Sage,  1  C.  C.  A. 
258,  4  U.  S.  App.  leo,  49  Fed.  315.  But 
see  Norris  v.  Haggin,  130  U.  S.  380,  34  L. 
ed.  424,  10  Sup.  Ct.  Rep.  942. 

Win  Miles  v.  Vivian.  25  C.  C.  A.  Z08, 
51  U.  8.  App.  1B4,  79  Fed.  848,  the  court 
declares  that  the  Federal  courts  will  ad- 
judge, in  cases  over  which  there  is  a  con- 
current jurisdiction  by  courts  of  law  and 
equity,  that  lapse  of  time  to  he  a  bar  in 
equity  which  would  have  constituted  a  bar 
if  the  action  had  been  at  law.  And  -  see 
cases  cited  in  the  opinion.  And  so  in  Ilig- 
gina  Oil  &  Fuel  Co.  v.  Snow,  61  C.  C.  A. 
2137,  113  Fed.  433,  it  is  aaid  that  in  cases 
of  concurrent  jurisdiction  equity  followa 
law,  and  a  court  of  equity  will  consider  it- 
self bound  by  the  same  rules  that  would 
apptv  in  a  court  of  law.  And  in  Hayden 
V.  Thompson,  17  C.  C.  A.  5B2,  38  U.  S.  App. 
301,  71  Fed.  80,  it  was  said  that  national 
courts  sitting  in  equity  act  or  refuse  to  act 
in  analogy  to  the  statute  of  limitations  of 
the  state  in  which  they  are  sitting,  and  if 
the  analogous  action  at  law  against  the 
defendant  would  be  barred  under  the  local 
state  statute,  the  suit  must  be  dismissed. 

And  in  Frislimuth  v.  Farmers'  Loan  &  T. 
Co,  B5  Fed.  5,  it  is  aaid  that  the  Federal 
courts,  like  all  courts  of  equity,  feel  them- 
Bclvea  bound  in  all  cases  of  concurrent  juris- 
diction,  by  the  statute  of  limitations  that 
govern  courts  of  law  in  such  circumstances, 
and  that  whether  they  act  in  analogy  or  in 
obedience  to  those  statutes  is  not  of  prac- 
ticnl  moment. 

T«  Kirby  V.  Lake  Shore  &  U.  S.  R.  Co. 
120  U.  S.  130,  30  L.  ed.  569,  7  Sup.  Ct. 
40  L.R.A.(N.S.) 


Rep.  430;  St.  Paul,  S.  4  T.  F.  R.  Co.  t. 
Sage,  ]  C.  C.  A.  256,  4  U.  8.  App.  160,  4» 
Fed.  315;  Tice  v:  School  Dist.  No.  18,  17 
Fed.  283. 

"» Iliggins  Oil  &  Fuel  Co.  t.  Snow,  61  C. 
C.  A.  207,  113  Fed.  433;  Naddo  v.  Bardon, 
47  Fed.  782,  affirmed  in  2  C.  C.  A.  335,  4  U. 
S.  App.  642,  51  Fed.  403;  Wheeling  Bridge 
&  Terminal  R.  Co.  T.  Reymann  Brewing  Co. 
32  C.  C.  A.  571,  61  U.  S.  App.  531,  90 
Fed.  180;  Kentucky  Coal  &  Timber  Develop- 
ment Co.  V.  Kentucky  Union  Co.  110  C.  C. 
A.   03,    187    Fed.   945. 

In  St.  Paul,  S.  &  T.  P.  R.  Co.  y.  Sage, 
1  C.  C.  A.  256.  4  U.  S.  App.  100,  40  Fed. 
315,  seems  to  hold  that  the  Federal  court 
was  bound  by  the  decisions  of  the  state 
court  on  the  question  whether  the  cause  of 
action  came  within  the  provision  of  the 
state  statute  providing  that,  in  actions  for 
relief  on  the  ground  of  fraud,  the  cause 
of  action  shall  not  be  deemed  to  have  ac- 
crued until  discovery  of  the  facts  constitut- 
ing the  fraud,  or  the  provision  making  the 
six  yeara,  atatute  applicable  to  actions  to 
enforce  trusts  or  to  compel  an  accounting 
where  the  trusts  have  b^n  repudiated. 

'•Amory  v.  Lawrence,  3  Cliff.  523,  Fed. 
Cas.  No.  338;  Naddo  v.  Bardon,  supra,  note 
75, 

"Armstrong  Cork  Co.  v.  Merchants'  Re- 
frigerating Co.  107  C.  C.  A.  93,  184  Fed. 
199.  In  United  States  v.  Miller,  164  Fed. 
444,  however,  it  was  held  that  the  question 
when  a  suit  in  equity  is  begun  is  wholly 
within  equity  practice  and  procedure,  and 
is  not  governed  by  a  local  statute.  If  this 
is  true,  it  is  clear,  of  course,  that  the  deci- 
sions of  the  state  court  would  Dot  be  bind- 
ing upon   the   point. 

•n  Stevens  v.  Grand  Cent.  Min.  Co.  67  C. 
C.  A.  284.  133  Fed.  28. 

™  Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.  120 
U.  8.  130.  30  L.  ed.  560.  7  Sup.  Ct.  Rep.  430. 
Ticc  V.  School  Dist.  No.  18,  17   Fed.  283. 

souupre  V.  Mansur,  214    U.  S.  181,  53  L, 
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if.  A&verae  poaseaatan. 

The  decisions  of  the  state  court  hare 
been  geneTal]]'  held  controlling  upon  the 
Federal  court  on  questions  relating  to  ad- 
verse poesessJoD ;  including  the  general 
1  what  constitutes  adverse  posses- 
'1  the  question  who  may  avail  himself 
of  the  sUtute;"  color  of  title;  W  neces- 
Bit;  of  connecting  posseasion  with  grant  in 
order  to  make  statute  applicable;**  even 
though  there  had  been  a  prior  decision  of 
tlie  Federal  Supreme  Court  to  the  con- 
trary; ■*  effect  of  tax  deed  to  create  con- 
atmctive  possession  of  unoccupied  land;  *■ 
nhen  the  bar  of  the  statute  of  prescription 
b^ins  to  be  operative.'T 


g,  LtetiM, 

8tat«  decisions  establishing  the  rule  that 
a  vendor's  iien  does  not  pass  under  an 
assignment  of  the  debt  secured  must  be 
followed  as  a  rule  of  propertj.U  So 
Federal  courts  are  in  general  bound 
to  follow  the  decisions  of  the  stat«  courts 
as  to  the  validity  and  construction  of  lien 
statutes."  This  general  rule,  however,  is 
subject  to  the  exception  pointed  out  in 
subdivision  in.  c  with  respect  to  decisions 
rendered  after  the  rights  of  the  parties 
have  accrued;  M  and  it  has  been  intimated 
that  in  any  event  the  Federal  court  would 
not  be  bound  to  follow  decisions  of  the 
state   court   as   to   the   constitutionality   of 


ed.  9J0,  29  Sup.  Ct..  Rep.  648,  holding  that 
a  Federal  court  of  equity  in  a  suit  to 
Hiiiet  title  against  the  purchaser  of  notes 
^rcured  by  a  vendor's  lien  will  apply  the 
rule  of  local  law,  that  when  a  debt  is  Iwrred 
by  the  statute,  an  action  to  foreclose  ■  lien 
or  mortgage  showing  the  same  is  also 
barred.  Justice  Holmes  said:  "We  hardly 
see  how  a  court  of  taw  could  disregard  an 
repress  reservation  of  security,  or  how  a 
Hen  so  reserved  can  be  called  a  purely  equi- 
tible  right.  But  equitable  or  not,  it  is  a 
creation  not  of  the  United  States,  but  of 
the  local  law  of  Texas.  If  that  law  should 
declare  the  words  in  Bailey's  deed  purpi 


ing  t 


ailing, 


<u1d 


t  be  for  the  courts  ol  the  United  States 
t*  say  otherwise  wlien  sitting  in  equity, 
■ny  more  than  when  sitting  at  law.  It 
appears  to  us  equally  their  duty,  when  the 
locsl  hiw  decides  that  the  words  create  a 
Tight,  to  take  the  measure  of  that  right 
fmiD  the  same  source.  The  notes  are  barred 
u  well  in  equity  as  at  law.  .  .  .  This 
ii  not  a  matter  of  procedure  or  jurisdic- 
tion, but  of  substantive  rights  concerning 
land.  It  seems  to  us  it  should  be  governed 
by  the  decisions  of  the  state  where  the  land 
lifs."  But  see  coiilra,  Butler  v.  Douglass, 
1  McCrary,  630,  3  Fed.  812. 

"Elder  V.  McClaskev,  17  0.  C.  A.  251, 
3:  V.  8.  App.  1.  199,  rb  Fed.  529;  Scott  v. 
Minetal  Development  Co:  04  C.  C.  A.  S69, 
130  Fed.  497,  certiorari  denied  in  106  U. 
8.  640,  49  L.  ed.  031,  25  Sup.  Ct.  Rep.  796. 

■tHarending  v.  Reformed  Dutch  Church, 
ia  Pet  45ii,  10  L.  ed.  1029  [right  of  re- 
liRiDua  corporation  to  acquire  title  by  ad- 

••Santee  River  Cypress  Lumber  Co.  v, 
Junes.  SO  Fed.  360^  Hoge  v.  Magnes,  29  C. 
C.  A.  564,  56  U.  S.  App.  500,  85  Fed.  355; 
'  nited  SUtes  v.  One  Lot  of  Land.  178  Fed. 
J34. 

"Patton  V.  Easton,  1  Wheat.  476,  4  L. 
«i.  139;  Powell  V.  Harmon.  2  Pet.  241,  7 
\-  ed.  411,  following  state  decisions  hold- 
'se  that  under  the  state  statute  poBsession 
■as  a  bar  only  when  held  under  a  grant, 
or  under  a  deed  founded   on  a  grant. 

"In  Green  v.  Neal,  6  Pet.  291,  8  L.  ed. 
10LE.A.(N.S.) 


402,  the  supreme  court  followed  the  later 
decisions  of  tlie  state  court  overruling  its 
own  earlier  decisions  on  the  point. 

««  Bardon  V.  Land  A,  River  Iraprov.  Co 
157  U.  S.  327,  39  L.  ed.  719,  15  Sup.  Ct 
Rep.  6.50. 

"Halkan  v.  Woodstock  Iron  Co.  154  U. 
S.  177,  38  L.  ed.  953,  14  Sup.  Ct.  Rep.  1010. 

MOber  v.  Gallagher,  93  U.  S.  199,  23  L. 
ed.' 829.  In  this  case,  however,  the  court 
wgis  of  the  opinion  that  the  rule  was  not 
an  established  one  at  the  time  the  notes  in 
question   were   assigned. 

■•Fidelity  Ins.  k  S.  D.  Co.  v.  Shenandoah 
Iron  Co.  42  Fed.  372;  Re  Grisaler,  89  C. 
C.  A.  408,  136  Fed.  764;  The  Winnebago,  73 
C.  C.  A.  205,  141  Fed.  945,  certiorari  de- 
nied in  20O  U.  S.  616,  60  L.  ed.  621,  26  Sup. 
Ct.  Rep.  752  ( in  relation  to  contracts  not 
maritime)  ;  Morgan  v.  First  Nat.  Bank,  76 
C.  C.  A.  236,  145  Fed.  466;  George  A. 
Shaw  k  Co.  v.  Cleveland,  C.  C.  4,  St.  L.  R. 
Co.  07  C.  C.  A.  520,  173  Fed.  748. 

So  the  first  direct  ruling  of  the  highest 
court  of  a  state  construing  a  state  ststute 
will  be  followed  hy  a  Federal  court  without 
further  inquiry,  notwithstanding  a  prior 
decision  of  the  Federal  court  to  the  con- 
trnrv.  Andrews  v.  National  Foundry  i 
Pipe  Works.  38  L.R.A.  139,  22  C.  C.  A.  110, 


U.  S.  App.  810,  77  Fed.  774,  certiorari  de- 
nied in  168  U.  S.  721,  41  L.  ed.  1138,  17 
Sup.  Ct.  Rep.  996.  It  would  appear,  how- 
ever, that  the  prior  federal  decision  referred 
to  was  rendered  after  the  rights  of  the  par- 
ties had  accrued. 

As  to  mortgages,  see  supra.  IV.  b,  1. 

M  Great  Southern  Fire  Proof  Hotel  Co. 
v.  Jones,  193  U.  S.  532,  48  L.  ed.  778,  24 
Sup.  Ct.  Rep.  576,  affirming  54  C.  C.  A.  166, 
116  Fed.  703;  Jones  v.  Great  Southern 
Fireproof  Hotel  Co.  30  C.  C.  A.  108,  68  U. 
S.  App.  397,  86  Fed.  370,  reversed  on  an- 
other point  in  177  U.  S.  449.  44  L.  ed. 
842,  20  Sup.  Ct.  Rep.  690;  Westinghouse 
Air  Brake  Co.  v.  Kansas  Citv  Southern  R. 
Co.  71  C,  C.  A.  1,  137  Fed.  26.  But  see  An- 
drews National  Foundry  It  Pipe  Works,  su- 
pra, note  89. 
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auch  Btatute,  where  they  do  not  turn  upon 
any  constitutional  provision  peculiar  to  tlie 
Btate.U 

h.  Conflict  of  laxoe. 

If  the  ultimate  question  in  a  case  ia  re- 
garded by  the  Federal  courts  as  odc  of 
general  law,  which  they  are  to  determine 
for  tliemaelvea,  and  as  to  wbteh  the  de- 
cisions of  the  atate  court  are  not  control- 
ling, it  IE  obvious  that  no  practical  neces- 
sity arises  for  determining  which  of  two 
or  more  statea  in  which  different  elementa 
of  the  tranauction  had  their  situs  ahould 
furnish  the  governing  law,- — although  it 
would  be  neceaaary  for  a  state  court  to  de- 
termine that  quest i on .M  In  aome  cases, 
however,  the  Federal  courts  have  the  same 
occasion  as  the  state  courts  to  determine 
tliat  question,  for  the  reason  that  some  of 
the  elements  of  the  transaction  may  bave 
their  situa  in  a  foreign  country;  or,  if  in 
a  state,  the  ultimate  question  may  be 
governed  by  statute  or  other  local  rule. 
In  general,  when  it  is  necessary  for  the  Fed- 
eral courta  to  determine  questions  relating 
to  conflict  of  laws  at  all,  those  questions,  aa 
distinguished  from  the  ultimate  question 
as  to  the  rule  prescribed  by  the  law  of  the 
state  wlioae  taw  is  held  to  govern,  usually 
seem  to  be  regarded  as  questions  of  general 
jurisprudence,  as  to  which  the  Federal 
court,  when  in  the  exercise  of  the  juris- 
diction resting  upon  diveraity  of  citizen- 
ship, are  not  hound  to  follow  Lhe  decisions 
of  the  atate  court, — i.  e.,  the   deciaions   of 


the  courts  of  the  state  in  which  the  Fed- 
eral action  originates, — as  to  which  of  two 
or  more  poasibie  jurisdictions  should  fur- 
nialk  the  governing  law, — unless  thoee  de- 
ciaions purport  to  rest  upon  a  construction 
of  a  local  statute  in  respect  of  its  appli- 
cability to  CBSea  presenting  interstate  or 
international  features,  in  which  event,  it 
would  seem  that  the  case  must  fall  witliin 
the  operation  of  the  general  rule  that  de- 
cisions of  the  highest  state  court  are  con- 
trolling as  to  the  construction  of  state  stat- 
utes, unless  it  could  be  taken  out  of  that 
general  rule  by  virtue  of  the  exception  dis- 
cussed in  subdivision  III.  e. 

Of  the  many  Federal  cases  which  discuss 
one  or  another  of  the  phases  of  conflict  of 
laws,  comparatively  few  of  them  allude  to 
the  point  whether  the  Federal  court,  aa  to 
such  quest iona, — as  distinguished  from  the 
ultimate  question  in  the  case  aft«r  the  gov- 
erning law  is  ascertained.-^is  bound  by 
the  decisions  of  the  liigheat  court  of  the 
state  in  which  the  action  originatea.  Moat 
of  them  aeem  tacitly  to  assume  that  the 
preliminary  question  which  states  should 
furnish  the  governing  law  ia  to  be  decided 
according  to  the  Federal  court's  own  view 
of  the  principles  applicable  to  that  aub-  - 
ject.M*  And  these  casea  hy  their  cumu- 
lative effect  furniah  atrong  aupport  for 
that  view,  which  ia  alao  austained  hy  express 
decisiuna.  Thus,  it  has  been  held  that  the 
Federal  courts  are  not  bound  to  follow 
the  deciaions  of  the  state  courts  as  to 
the  governing  law  with  respect  to  uaury;  » 
the   capacity  of  a  married  woman  to  con- 


M  Jones  V.  Great  Southern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  58  U.  S.  App. 
307,88  Fed.  370.  reversed  on  another  point 
in  177  U.  8.  440.  44  L,  ed.  B42,  20  Sup. 
Ct.  Rep.  600.  See,  further,  as  to  this  poa- 
sibie   exception,    supra.    III.   e. 

M  According  to  the  views  occasionally  ex- 
pressed, even  a  state  court  might  determine 
such  a  question  according  to  its  own  prece- 
dents without  reference  to  the  precedents 
of  the  other  state,  whose  law,  if  statutory, 
would  concededly  govern ;  but  this  is  op- 
posed to  the  weight  of  authority  and  gen- 
oral  practice  so  far  as  state  courts  are 
concerned.  See  notes  in  8  L.EA(N,S.) 
212.  and  IS  L.R.A.(N.^.)   880. 

Ma  Thus,  while  the  circuit  court  of  ap- 
iteals  in  McCue  v.  Northwestern  Mut.  L. 
Ins.  Co.  93  C.  C.  A.  71,  187  Fed.  435.  was 
of  the  opinion  that  the  insurance  contract 
in  question  waa  a  Wisconsin  contract  and 
governed  hy  its  law,  and  the  United  States 
Supreme  Court  in  the  same  case  (223  U. 
a.  234,  56  L.  ed.  410,  38  L.R.A,(N.S.)  57, 
32  Sup.  Ct.  Rep.  220)  was  of  the  opinion 
that  tne  contract  was  a  Virginia  contract 
and  governed  by  its  law.  both  courts  ap- 
parently assumed  that  such  preliminary 
question  as  to  conflict  of  laws  was  a  gen- 
40  L.RA.(N.S.) 


eral  question,  which  the  Federal  courts 
were  to  determine  for  themselves,  and  with- 
out especial  reference  to  the  decisions  of 
the  courts  of  Virginia,  where  the  action 
originated ;  although  the  circuit  court  of 
appeals  was  of  the  opinion  that  the  deci- 
sions of  the  Wisconsin  court  were  control- 
ling on  the'  ultimate  question  in  the  case, 
viz.,  whether  there  could  be  a  recovery  un- 
der the  policy,,  the  insured  having  been  ex- 
ecuted for  a  crime;  and  the  Supreme  Court 
queried  whether  it  would  have  been  bound 
by  the  decisions  of  the  Virginia  court  on 
that  point,  if  they  had  been  oppoaed  to 
the  Federal  decisions. 

UMcIlwaine  v.  Ellington,  55  L.R.A.  033. 
49  C.  C.  A.  446,  111  Fed.  678,  overruling 
Mcllwaine  v.  Iseley,  86.  Fed.  62;  Dygert  v. 
Vermont  Loan  ft  T.  Co.  37  C.  C,  A.  380, 
04  Fed.  013.  Many  other  Federal  cases  in- 
volving the  question  of  the  governing  law 
with  respect  to  usury,  in  which  it  was  ap- 
parently assumed  that  the  question  waa 
one  of  general  law,  as  to  which  the  deci- 
sions of  the  state  court  are  not  conclusive 
upon  the  Federal  courts,  will  he  found  in 
notes  to  Mcllwaine  v.  Ellington,  65  L.R.A. 
03.3.  and  United  Stntes  Sav.  ft  L.  Co.  v. 
Beckley,  62  L.R.A.  33. 
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tract;  M  the  manner  and  eufTiciency  of 
DOtiM  ot  the  dishoDor  of  commercial 
paper;  M  the  eharacter  of  a  statute,  or  of 
the  liCibilitj  created  thereby,  as  aOecting 
the  traniitoiy  character  of  an  action  to 
enforce  it;  **  the  effect  of  a  general  assign- 
mtnt  for  creditora  made  in  another  state, 
to  defeat  an  attachment  of  property  by  a 

So,  it  has  been  held  that  the  Federal 
eoarta  will  decide  for  themselves,  vithout 
being  bound  by  the  decisions  of  the  courts 
of  the  states  in  which  the  action  originates, 
whether  it  is  contrary  to  the  public  policy 
of  the  forum  for  a  Federal  court  sitting 
one  state  to  entertain  a  cause  of  aetii 
arising  under  a  statute  of  another  state;  bi 
or  whether  &  law  of  another  country  giving 

M  First  Kat.  Bank  t.  Mitchell,  34  C.  C.  A. 
H2,  92  Fed.  563.  The  court  was  of  the 
opinion  that,  upon  principleB  in  rclntion 
to  conQict  of  taws,  the  question  bb  to  the 
capacity  of  a  married  woman  was  to  be  de- 
termined by  the  law  of  Illinois,  and  accord- 
ingly revefied  the  decision  of  the  circuit 
court  (B2  Fed.  90),  which  followed  a  de- 
cision of  the  Connecticut  supreme  court, 
with  reference  to  the  B4me  tranaaetion,  and 
held  that  the  contract  was  invalid  under 
the  Connecficut  statute,  because  of  her  lack 
o(  capacity.  The  decision  of  the  cir 
court  of  appeals  in  this  case  was  reversed 
bv  the  Supreme  Court  (180  U.  S.  471,  45 
a  ed.  62T,  21  Sup.  Ct.  Rep.  418),  but  the 
reversal  was  upon  the  ground  that  the  de- 
cision of  the  Connecticut  court  was  res 
juditata. 

**  Gueb:ibet  t.  Impeuai.  Bane. 

« Coni-erse     v.     Mears,     182     Fed.    767 
(whether     liability     imposed    upon     stock- 
holders by  statute  of  another  state  is  wholly 
statutory  or  partially  contractual)  ;  Leyn 
Engineering   Works   v.   Kempner,    183   Ft 
603    (whether   statute   of   another   state 
penal,  and   therefore  unenforceable  outside 
the  state  of  its  enactment). 

•TStowe  V.  Belfast  Sav.  Bank,  02  Fed. 
66.  This  decision  is,  however,  nerbaps  to 
be  regarded  as  resting  upon  tne  ground 
that,  there  being  but  a  single  decision  on 
the  point  in  the  state  court,  there  was  no 
fixed  local  usage  or  custom  on  the  point, 
rather  than  upon  tbe  ground  that  the  ques- 
tion from  its  nature  was  one  as  to  which 
the  Federal  courts  were  not  bound  by  the 
decieions  of  the  state  court.  This  decision 
was  aflirmed  by  the  circuit  court  of  appeals 
in  34  n.  C.  A.  820.  63  U.  S.  App.  14.  02 
Fed.  100;  but  that  court  held  that  the 
state  decision  which  it  was  asked  to  follow 
was  in  violation  of  a  principle  of  constitu- 
tional law  as  declared  by  the  United  States 
Supreme  Court  in  another  case.  That  court 
was  therefore  not  called  upon  to  decide 
whether  the  question  of  conflict  of  laws  was 
one  as  to  which  it  would  be  bound  to  .fol- 
low the  state  deciaions  or  not. 
40  UU.(N.8.) 


a  civil  Tight  to  recover  for  personal  injurietj 

will  be  enforced  in  a  Federal  court.*' 

But  on  the  other  hand,  it  has  been  held 
that  the  question  whether  a  ^neral  assign- 
ment to  the  receiver  of  a  foreign  corporation 
was  voluntary,  so  as  to  sustain  his  right  as 
against  a  subsequent  attachment  of  prop- 
erty in  the  state  where  the  action  in  the 
Federal  court  originated,  is  one  as  to  which 
the  decisions  of  the  state  court,  at  least  a 
decision  as  to  the  same  assignment,  is  eon- 
troll  ing.^oo  So,  the  question  whether  one 
adopted  in  another  state  may  take  under  the 
local  statutes  of  descents  has  been  held  a 
question  of  statutory  construction,  as  to 
which  the  decisions  of  the  state  court  are 
conclusive,  even  if  against  the  weight  of  au- 
thority.* And  in  one  case  it  is  declared 
generally  that  the  Federal  courts  will  fol- 

M  Dexter  v.  Edmands,  60  Fed.  487  (stock- 
holder's  liability);  Missouri  Pac.  H.  Co.  v. 
Larussi,  88  C.  C.  A.  230.  161  Fed.  66  (ac- 
tion for  death). 

The  general  statement  in  Finney  v.  Guy, 
180  U.  S.  335.  47  T^.  ed.  839.  23  Sup.  Ct. 
Rep.  658,  that  whether  a  state  court  should 
permit  an  action  to  be  maintained  therein 
on  principles  of  comity  between  the  states 
in  a  question  exclusively  for  the  courts  of 
that  state  to  decide.-— does  not  militate 
against  the  text,  after  it  has  reference  to 
actions  in  the  state  courts,  and  the  case 
came  up  on  error  to  the  state  court. 

w  Evey  v.  Mexican  C.  R.  Co.  38  L.R.A. 
387,  28  C.  C.  A.  407.  52  U.  S.  App.  118. 
81  Fed.  294,  certiorari  denied  in  167  U.  S. 
746,  42  L.  ed.  1210,  17  Sup.  a.  Rep.  B96. 
Bat  in  Gallajiher  v.  Florida  East  Coast 
R.  Co.  196  Fed.  1000,  tbe  court  said  that 
the  decisions  of  the  Xew  York  courts  that 
it  was  contrary  to  public  policy  of  that 
state  to  entertain  an  action  under  the  death 
statute  of  Florida  were  probably  binding, 
and  in  any  event  persuasive,  upon  the  Fed- 

IM  Zacher  v.  Fidelity  Trust  t  S.  V.  Co. 
46  C.  C.  A.  480.  106  Fed.  503.  The  state 
decision  in  this  case  was  rendered  in  a  case 
growing  out  of  the  same  assignment,  though 
the  decision  was  not  re*  judicata.  Lurton, 
J,,  said:  "It  would  he  a  scandal  upon  the 
admiDistration  of  justice  if  two  co-ordinate 
courts  administering  the  sanie  law  should 
reach  a  different  conclusion  upon  the  same 
facts;  and  more  especially  would  this  be 
BO  in  respect  ot  a  matter  in  which  the  high- 
est court  of  the  state  whose  comity  and 
policy  was  involved  had  led  the  way  by 
a  decision  between  the  same  parties  in 
respect  to  another  fund  embraced  in  the 
same  assignment. 

iHood  v.  McGehce.  189  Fed.  206.  It 
may  perhaps  be  questioned  whether  the 
question  should  not  be  regarded  as  falling 
within  the  exception  referred  to  in  subd. 
III.  e.  as  to  decisions  tho^  turn  upon  con- 
siderations that  are  common  to  the  qora- 
tion  as  arising  in  other  states. 
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low  the  rtile  laid  down  by  the  highest  court 
of  a  etat«,  in  deterininin<;  whether  the  lex 
loci  eontractva  of  the  leic  fori  slial!  govern.* 
It  haa  been  declared  s  that  where  a  con- 
tract expresaly  stipulates  that  a  certain 
state  shall  be  regarded  as  the  place  of  the 
contract,  it  will  be  construed  according  to 
that  law,  even  though  in  the  absence  of  such 
a  term  in  the  contract  the  codh (ruction  and 
interpretation  would  be  a  question  of  gen- 
eral, and  not  local,  law. 

t.  Measure  of  damagee. 

Stat«  decisions  have  tieen  held  controlling 
upon  the  measure  of  damages  for  evicting 
a  lessee;  *  for  breach  of  a  covenant  of  quiet 
enjoyment  in  a  lease.'  It  will  be  obaerved 
that  both  points  present  a  question  aa  to  the 
law  of  real  estate,  and  it  was  upon  this 
ground  that  tlie  state  decisiuns  were  held 
controlling.  So,  the  decisiona  of  the  state 
court  will  ordinarily  be  followed  upon  the 
measure  of  damages  for  breach  of  a  person- 
al contract,  if  baaed  upon  a  local  statute.* 

In  the  absence  of  statute,  however,  the 
measure  of  damages  recoverable  in  an  action 
tor  tort,  at  least  a  personal  tort,  is  one  of 
general  jurisprudence,  as  to  which  the  Fed- 


eral courts  are  not  bound  by  tb«  state  deci- 
sion.'' And  that  is  -also  held  to  be  true  of 
the  liability  of  a  carrier  for  exemplary 
damages  to  a  passenger;  *  and  of  the  light 
to  recover  for  mental  anguish.* 

J.  Interest  anil  tuuty. 

Interest  being  a  matter  of  local  regula- 
tion, the  decisiona  of  the  courts  of  last  re- 
sort of  the  state  are  binding  upon  the  l^'ed- 
eral  courts;  ^0  and  this  doctrine  has  been 
specifically  applied  to  the  question  whether 
the  statutory  or  contractual  rate  applies 
after  maturity.!! 

The  rule  also  applies  to  questions  of 
usury.  Thus,  it  was  said  by  the  United 
States  Supreme  Court:  "The  local  law  [as 
to  usury],  consisting  of  the  applicable  stat- 
utes as  construed  by  the  supreme  court  of 
the  state,  furnishes  the  rule  of  decision."  U 
And  decisions  of  the  state  supreme  court 
construing  the  state  statute  so  as  to  abro- 
gate the  rule  making  tender  of  the  princi- 
pal sum  with  lawful  interest  a  coudition  of 
the  right  to  maintain  a  bill  in  equity  to 
cancel  a  usurious  note  are  binding  upon 
the  Federal  courts."  And  it  has  been  held 
that  the  Federal  courts  are  bound  by  the  de- 


1  Parker  v.  Moore.  63  C.  C.  A.  389,  115 
Fed,  706.  The  question  was  whether  it 
was  contrary  to  public  policy  to  enforce  a 
cause  of  action  in  connection  with  margin 
transactions  in  another  state. 

•Russell  v.  Grigsby,  04  C»  C.  A.  61,  168 
Fed.  677  (opinion  bv  Lurton,  J.).  (But 
see  supra,  IV.  f,  1,  note  69.)  The  question 
in  the  case,  however,  related  to  an  assign- 
ment of  the  policy,  and  that  was  held  to 
be  another  contract,  and  nnt  within  the 
stipulation  as  to  the  law  of  Peiin.^vlvnnia. 
The  reversal  of  this  case  (222  U.  S.  149, 
36  L.  ed.  133,  30  L.R.A.(N.S.)  642,  32 
Sup.  a.  Rep.  58)  was  on  the  merits  of 
the  question  in  relation  to  the  assignment. 

•American  Ice  Co.  v.  Potono  Spring 
Water  Ice  Co.  179  Fed.  86H,  modified  on 
another  point  in  105  C.  C.  A.  625,  183  Fed. 
103. 

•  Thorley  v.  Rabat  Brewing  Co.  102  C. 
C.  A.  522,  179  Fed.  338.  The  court  said 
that  it  must  follow  the  New  York  decision. 
even  if  the  rule  as  laid  down  by  them  is 
opposed  to  the  weight  of  authority  else- 
where, and  contrary  to  the  founded  prin- 
ciple, or  even  if  it  n-cre  to  be  assumed  that 
the  court  of  appeals  might  modify  in  favor 
of  the  plaintiff  the  rule  now  established. 
"The  plaintiff  has  brought  his  suit  affect- 
ing land  in  this  court,  and  we  must  follow 
settled  rules,  not  change  them.  Our  own 
duty  is  to  take  the  law  as  we  find  it,  and 
as  we  find  it,  apply  it." 

■New  York.  I-.  E,  4  W.  R.  Co.  v.  Estill, 
147  U.  S,  691,  37  L.  ed.  2B2,  13  Sup.  Ct. 
Rep.  444,  holding  that  state  decisions  un- 
der n  local  statute,  as  to  the  rif-ht  to  in- 
terpst  on  damages  sustained  by  carrier's 
40  L.R.A.(N.S.) 


breach   of   contract,   are   binding   upon   the 
Federal   court. 

TWoldson  v.  Larson,  90  C.  C.  A.  422,  164 
Fed.  548;  Power  t.  Augusta,  191  Fed.  847 

(measure  of  damages  for  personal  injury)'. 

»  Xorf alk  ft  P.  Traction  Co.  V.  Miller,  98 
C.  C.  A.  453,  174  Fed.  607. 

OSee  supra,  IV.  a,  6,  note  67. 

w  Bond  v.  John  v.  Farwell  Co.  96  C.  C. 
A.  546,  172  Fed.  58.  In  this  case,  however. 
there  was  no  decision  of  the  state  court 
upon  the  question,  so  that  the  Federal  court 
waa  obliged  to  adopt  its  own  construction 
of  the  statute.  As  to  conflict  of  laws  with 
respect  to  interest  and  usury,  see  supra,  IV. 

nOhio  V.  Frank,  103  U.  S.  607,  26  L. 
ed.  531.  Query  whether  the  exception  dis- 
cussed in  supra.  III.  e,  might  not  be  invoiced 

u  Missouri,  K.  ft  T.  Trust  Co.  v.  Knim- 
seig,  172  U.  S.  351,  43  L.  ed.  474,  I'J  Sup. 
Ct.   Rep.   179. 

But  in  New  England  Mortg.  Secur.  Co.  v. 
Gav,  33  Fed.  630,  writ  of  error  dismissed 
in  145  U.  S.  123,  36  L.  ed.  646,  12  Sup.  Ct. 
Rep.  815,  the  Federal  court  refused  to  fol- 
low the  state  decision  as  to  whether  com- 
mission charged  by  the  lender's  a^nt  for 
services  in  making  a  Joan  rendered  the 
transaction  usurious,  for  the  reason,  as 
the  court  said,  that  no  question  of  con- 
struction waa  involved,  and  the  decision  of 
the  state  court  was  not  produced,  nor  the 
opinion  delivered   or  Hied. 

"Miflsouri,  K.  &  T.  Trust  Co.  T.  Krum- 
seig.  172  U.  S,  351,  43  L.  ed.  474,  IB  Sup. 
Ct.  Rep.  179.  It  was  argued  in  this  case 
(and    of    that   opinion   was   Circuit   Court 
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eisionB  of  the  state  court  bh  to  th«  effect  of 
the  intention  of  the  parties  on  the  questioD 
of  naury;  l<  Rnd  the  effect  of  a,  provision  ia 
t,  contract  for  interest  at  an  unlawful  rate 
After  maturity.l*  In  one  cose,  however,  the 
court  declined  to  follow  the  decision  of  the 
slate  court  aa  to  the  law  governing  a  con- 
tnwt  with  reepect  to  usury^the  deciaion  haT- 
ing  been  rcDdered  after  the  contract  in  ques- 
tion was  made.l* 

Id  one  instance,  the  exception  discussed 
in  supra,  III.  e,  was  invoiced  to  take  a 
question  as  to  usury  out  of  the  general 
rule,"  And  it  would  aeem  that  that  excep- 
tion, if  sound,  might  have  been  invoiced  as 
to  some  other  questions  referred  to  in- this 
labdiTtsion. 


Jj.  Decedents'  estates  ireneraUy. 

'  Decisions  of  the  higheat  court  of  the  state 
are  controlling  upon  the  Federal  courts  aa 
to  the  construction  of  the  local  statute  of 
descents;  it  and  statute  of  distributions. » 
So  the  deciaiona  of  the  highest  state  court 
baaed  upon  statute,  will  be  followed  upon 
the  question  whether  the  estate  has  been 
fully  settled  and  administered;  ^  as  to  the 
effect  of  proccedinffB  in  probate  court;  <l 
aa  to  claima  against  the  eatate  and  the  en- 
forcement thereof;  U  as  to  the  sale  and  coD' 
veyance  of  real  property  in  the  course  of 
administration;  u  as  to  the  ohligation  of  a 
devisee  to  give  a  bond  for  the  payment  of 
debts  of  the  eatate;  **  whether  a  statutory 
power  conferred  upon  the  owner  of  property 


Judge  Sanborn  in  the  same  case,  23  C.  C.  A. 
1,  40  U.  S.  App.  620,  77  Fed.  32)  that,  as 
Federal  courts  in  the  exercise  of  tlieir 
equity  jurisdiction  do  not  receive  any  modi- 
fication from  the  legislation  of  the  states 
or  the  practice  of  their  courts,  and  no 
»t«te  statute  can  deprive  the  Federal  courts 
litting  in  equity  of  the  power  or  relieve 
them  of  the  duty  to  enforce  the  eatablished 
principle  of  equity  jurisprudence,  that  he 
who  seeks  equity  must  do  equity,  and  to 
requite  the  complainants  to  pay  what  they 
justly  one  for  principal  and  lawful  inter- 
est a<  a  condition  of  maintaining  their  bill 
for  tffinnative  relief.  The  supreme  court, 
however,  said;  "We  think  it  a  satisfactory 
nply  to  such  a  proposition  that  the  com- 
plainants in  the  present  case  were  not  aeek- 
m(  equity,  but  to  avail  themselves  of  a 
substantive  right  under  the  statutory  law 
of  the  state.  It  seems  to  he  conceded,  or, 
if  not  conceded,  it  ia  plainly  evident,  that 
if  the  cauae  had  remained  in  the  state 
eoart,  where  it  was  originally  brought,  the 
complainant  would  have  been  entitled,  under 
the  public  policy  of  the  state  of  Minnesota, 
manifested  by  ita  statutes  as  construed  by 
its  courts,  to  have  this  usurious  contract 
canceled  and  surrendered  without  tendering 
payment  of  the  whole  or  any  part  of  the 
original  indebtedness.  The  defendant  com- 
pany could  not,  by  removing  the  case  to 
the  FedersI  court,  on  the  ground  that  it 
was  a  citizen  of  another  atate,  deprive  the 
complainants  of  such  a  substantive  rijiht." 

UBrown  ».  Grundy,  111  Fed.  15.  Here, 
■Rain,  is  a  question  that  sugeeats  the  pos- 
sibilitr  of  invoking  the  exception  in  III.  e. 

U  Union  Mortg.  Bkg.  ft  T,  Co.  v.  Hagood, 
S7  Fed.  360. 

"Vermont  Loan  ft  T.  Co.  y.  Dygert,  89 
Fed.  123. 

"  New  England  yioitg.  Secur.  Co.  v. 
Gay,  Bupra,  note   12. 

"Gardner  v.  Collins,  2  Pet.  68.  7  L.  ed. 
M7  (it  was  admitted  in  this  case,  how- 
ever, that  there  was  no  state  decision  on 
the  particular  point  in  question)  ;  Levv  v. 
M'Csrtee.  6  Pet.  102,  8  L,  ed.  334;  Middle- 
Ion  v.McGrew.  23  How.  45.  10  L.  ed.  403; 
McPheraon  v.  Misaiaaippi  Valley  Trust  Co. 
«l.R.A.(N.S.) 


68  C.  C.  A,  4j5,  122  Fed.  387;  Yocura  v. 
Parker,  67  C.  C.  A.  227,  134  Fed.  205;  Hood 
V.  McGehee.  189  Fed.  205. 

In  Saunders  v.  Gould.  4  Pet.  392,  7  L. 
ed.  897,  Chief  Justice  Marshall  aaid  that, 
had  the  court  been  satisfied  that  there  had 
been  a  settled  conat  rue  lion  of  the  atatute  of 
descents  by  tlie  state  supreme  court,  that 
settled  construction  would  undoubtedly 
have  been   respected. 

In  Gardner  v.  Collins,  supra,  the  court 
said  that  if  the  statute  had  l>een  an  ancient 
one,  and  a  uniform  course  of  professional 
opinion  and  practice  had  long  prevailed  in 
the  interpretation  of  it,  that  would  be  re- 
spected as  of  almost  equal  authority  with 
a  judicial  interpretation. 

In  Hanrick  v.  Patrick.  119  U.  S.  158,  30 
L.  ed.  398,  7  Sup.  Ct.  Rep.  147,  involving 
the  right  of  alien  heirs,  the  court  aaid  that 
great  weight,  if  not  conclusive  effect,  was  to 
be  given  to  the  decisions  of  the  state  court 
upon  the  question  of  the  construction  of  the 
statutes  of  the  state  as  affecting  titles  to 
rea!  property  within  its  territory,  though 
in  thia  case  the  Federal  Supreme  Court 
was  of  the  same  opinion  as  the  state  court 
on  the  question  at  issue. 

"Byers  v.  McAuley,  149  U.  S.  608,  37 
L.   ed.   887,   33   Sup.   Ct.   Rep,   flOfi. 

M  Security  Trust  Co.  v.  Black  River  Nat, 
Bank.  187  U.  S.  211,  47  L.  ed.  147,  23  Sup. 
Ct.   Rep.    52. 

"Witters   V.   Sowles.   32   Fed.   130. 

"Williams  v.  Benedict.  8  How.  107.  12 
L.  ed.  1007;  Dodd  v,  Ghiselin,  27  Fed,  403. 

w  Maxwell  v.  Moore,  22  How.  1  S.l.  Ifl  L.  ed. 
261;  Yonley  v.  Ijivender,  21  Wall.  27(1,  22 
L.  ed.  536;  Dubois  v.  Mcl^ean,  4  McT.ean.  486, 
Fed.  Caa.  Xo.  4,107;  Patapsco  Guano  Co.  v, 
Morrison,  2  Woods,  305.  Fed.  Caa.  Xo.  10,- 
792.  So,  a  deciaion  of  the  supreme  court 
of  the  state  is  controlling  as  to  the  effect 
of  the  failure  to  give  an  additional  bond 
AS  required  by  the  statute  upon  the  validity 
of  a  sale  of  a  minor's  real  property.  Ar- 
rowsmith  v.  Gleaaon,  120  U.  S.  86,  32  L. 
ed.  030.  0  Sup.  Ct.  Rep,  2.17. 

MAspden  T.  Nixon,  4  How.  467,  11  L.  «d. 
1059, 


,  Goo'^lc 
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maf  be  exercised  by  his  executor  j  M  m  to 
dower  right*  of  widow.'* 

W>  WUla. 

There  !b  no  such  dutj  devolving  upon 
the  Federal  courts  to  follow  the  itate  courts 
in  the  construction  of  a  particular  will  as 
there  is  in  the  construction  of  a  statute, 
assuming,  of  course,  that  the  state  court's 
decision  is  not  binding  upon  tlie  principle 
of  re»  juiIicoto.iT 

When,  however,  the  state  court  deciaions 
have  established  a  rule  of  real  property  ap- 
plicable to  the  will  in  question,  tlie  Federal 
court  is  in  general  bound  to  fallow  those 
decisions.U  On  this  principle  the  decisions 
of  the  state  courts  have  been  accepted  bj 
the  Federal  courts  on  the  question  whether 
the  word  "heirs"  is  a  word  of  limitation  or 

UM'Cutchcn  V.  Marshall,  8  Pet.  220,  8 
L.  ed.  923. 

M  Black  V.  Elkhorn  Min.  Co.  47  Fed.  BOO. 

Of  course,  it  may  be  necessary  where 
dower  is  claimed  in  same  interest  derived 
from  tlie  Federal  government,  e.  g.,  a  min- 
ing claim,  to  consider  the  effect  of  the  Fed- 
eral statutes  or  decisions.  See  Black  v. 
Elkhorn  Min.  Co.  3  C.  C.  A.  ?12,  7  U.  8. 
App.  3U3,  62  Fed.  850,  affirmed  in  163  U. 
S.  445,  41  L.  ed.  221,  16  Sup.  a.  Rep.  1101. 

WLane  v.  Vick,  3  How.  4B4,  11  L.  ed. 
flSl  (question  whether  certain  property 
covered  by  a  devise)  ;  Barber  v.  Pittsburgh, 
Ft..W.  k  C.  R.  Co.  188  U.  S.  83,  41  L.  ed. 
025,  17  Sup.  Ct.  Rep.  488  (character  of  es- 
tate devised);  Mesainger  v,  Anderson,  96 
C.  C.  A.  446,  171  Fed.  7S5  (question  wheth- 
er one  took  title  to  real  property  under 
terms  of  will).  The  Federal  court  in  the 
last  case  adhered  to  its  own  previous  con' 
struction  of  the  will,  notwithstanding  that 
in  the  interval  the  state  court  had  placed 
a  different  construction  upon  the  aame  will. 
The  court  gave  aa  an  additional  reason  why 
it  was  not  bound  by  the  state  court's  deci- 
sion construing  the  will,  even  if  it  had 
power  to  retract  its  own  opinion  and  adopt 
the  subsequent  view  of  the  state  court, 
that  at  the  time  of  the  earlier  decisions  in 
the  Federal  court  there  was  no  settled  line 
of  decisions  in  the  state  court  applicable  to 
the  devise  in  question.  This  decision  was 
reversed  by  the  Supreme  Court  (225  U.  S. 
438,  56  L.  ed.  1152,  32  Sup.  Ct.  Rep.  T39). 
but  the  latter  court  was  of  the  opinion  that 
the  decision  of  the  state  court  was  right, 
"at  least  as  against  tli  '  '  '  '  " 
cuit  court  of  appeals, 
disapproval,   at    least 

proval,  of  the  general  position  taken  by  tlie 
Circuit  Courts  of  Appeals  ns  to  a  state 
court  decision  with  respect  to  a  particular 

» Jackson  ex  dem.  St.  John  v.  Chew.  12 
Wheat.  167,  6  L.  ed.  588;  Lane  v.  Vick,  3 
How.  484,  1]  L.  ed.  081;  Barber  "v.  Pitts- 
burgh. Ft.  W.  &  C.  R.  Co,  166  tl.  S.  83,  41 
r,.  ed.  023.  17  Sup,  Ct.  Rep.  488;  North- 
rop  V.  Columbian  Lumber  Co.  108  C.  C.  A. 
40  LJl.A.(N,S.) 


e  decision  of  the  c 

"   and   there  was 

I   expressed    i 


purchase;  •»  applicability  of  rule  in  Shelly's 
Case;  *0  whether  a  will  creates  an  execu- 
tory devise;  ■!  whether  a  devise  of  real 
estate  carries  the  fee;  M  questions  relating 
to  charitable  bequests  and  uses;  U  whether 
a  claim  barred  by  the  statute  of  limita- 
tions  may   be   set   off   against   a   legacy,Ua 

It  is  obvious  that,  so  far  as  rules  of  con- 
struction as  distinguished  from  rules  of 
property  are  concerned,  the  decisions  of  the 
stBt«  court  merely  serve  as  guides  to  the 
Federal  courts  in  applying  the  general  rule 
that  the  intention  ot  the  testator  is  to  be 
given  effect,  and  are  not  absolutely  control- 
ling.M 

Decisions  of  the  highest  stat«  court  as 
to  the  construction  or  effect  of  local  stat- 
utes in  relation  to  wills  must  in  general  be 
followed  by  the   Federal   courts."'     And   it 

640,  186  Fed.  770  (declining,  however,  to 
follow  a  change  of  decision  made  by  com- 
mencement of  action  in  Federal  court)  ; 
Barker  v,   Eastman,   102   Fed.   669. 

After  stating  the  rule  of  the  text,  the 
court,  in  Jackson  ex  dem.  St.  John  v.  Chew, 
12  Wheat.  187,  6  L.  ed.  588,  remarked; 
"This  is  a  principle  so  obviously  just  and 
indispensably  necessary  under  our  system 
of  government,  that  it  cannot  be  lost  sight 
of," 

»Daly  V,  James,  8  Wheat.  405,  S  L.  ed. 
870;  Myrick  v.  Heard,  31  Fed.  241. 

Mllubbird  T.  Coin,  70  C.  C.  A.  320,  137 
Fed.    822. 

»l  Buford  V.  Kerr,  33  C.  C.  A.  166,  62  U. 
S.  App.  270,  90  Fed,  .513. 

M  Smith  V.  Shriver,  3  Wall.  Jr.  219,  Fed. 
Cas.  No,  13,108. 

M  Loring  v.  Marsh,  fl  Wall.  337,  18  L.  ed. 
802;  Meade  v.  Beal,  Taney,  339,  Fed.  Cas. 
No.    0,371. 

This  is  implied  in  Vidal  v.  Philadelphia. 
2  How.  127,  197.  11  L.  ed.  205,  233,  where 
the  court  refers  to  the  Pennsylvania  deci- 
siona  to  the  effect  that  the  provisions  of  43 
Eliz,  chap.  4.  have  been  enforced  in  Pennsyl- 
vania by  common  usage  and  piinatitutianal 
recognition,  and  not  only  these  but  the  more 
extensive  range  of  charitable  uses  which 
chancery  supported  before  that  statute  and 
be  von  d  it. 

M«  Wilson  V.  Smith,  117  Fed.  707,  affirmed 
in  61  C.  C.  A.  446,  128  Fed,  918. 

HThus.  in  Russell  v.  United  States  Trust 
Co.  127  Fed,  445,  alTlrnied  in  00  C.  C.  A. 
410.  130  Fed.  7oH,  it  was  said  that  while 
the  Federal  courts  sHopt  the  local  law  of 
real  property  as  ascertained  by  deoisiona  of 
the  state  court,  whether  grounded  on  the 
construction  of  statutes  or  the  unwritten 
law,  yet  upon  the  question  whether  the  ex- 
pression of  a  testator  of  a  wish  or  recom- 
mendation will  create  a  trust,  the  decision 
of  the  state  court  merely  affords  a  guide 
in  applying  the  general  rule  that  the  in- 
tention of  the  testator  is  to  be  effectuated. 

«The  deciaion  in  Carroll  v.  Carroll,  10 
How,  275,  14  L.  ed.  930.  retiisina  to  fol- 
low the  construction  of  a  state  statute  by 
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liM  bscd  Ml  lield  with  respect  to  the  deci- 
■iona  under  a  statute  i«Iating  to  tbe  extent 
and  character  of  tbe  estate  passing  under 
a  devise;  M  the  construction  and  effect  of 
statutes  abolishing  entails;  n  the  meaning 
<rf  the  statutor;  phrase,  "an^  person  in- 
terested," in  a  statute  in  relation  to  con- 
tests; >*  the  effect  of  the  omission  to  pro- 
ride  for  a  child;  **  as  to  the  right  of  the 
Federal  goTernment  under  a  local  statute 
to  take  b^  devise ;  *>  as  to  the  effect  of  ad- 
rerte  possession  of  land  upon  the  operation 
of  a  devise  thereof;  u  republication  of 
wilL« 

But  in  one  case  the  Federal  court  de- 
clined to  follow  a  decision  of  the  stat«  court 
rendered  during  tbe  pendency  of  the  action 
in  the  Federal  court,  overruling  earlier 
itate  court  decisions  to  the  effect  that 
probate  in  the  state  was  not  essential  to 
enable  a  devisee  in  a  foreign  will  to  main- 
tain actions  in  relation  to  land  within  the 
«tate.« 

k.  Domeatto  reUtUmui  married  women. 
Decisions  of  the  highest  state  court  have 
been  held  binding  upon  thi!  Federal  court 
u  to  tbe  construction  and  effect  of  statutes 
in  relation  to  marriage;  **  and  generally 
u  to  the   eapacity   of   married   women   to 


contract  and  their  liability  on  their  con- 
tracts;«  and  Hpeciflcaily  her  right  under 
married  women's  acts,  to  mortgage  her  sep- 
arate property  to  secure  her  husband's 
debts;**  the  requisites  of  conveyanoes.M 
and  Bc)[nowledgment,*B  hy  a  married  wom- 
an; the  effect  of  conveyances  to  husband 
and  wife;  *»  the  nature  of  the  wife's  right 
or  title  in  property;  M  her  right  to  sue  in 
her  own  name,  and  as  to  the  running  of 
the  statute  of  limitations  against  her;  '^ 
the  common-law  right  of  husband  and  wife 
respectively  to  custody   of  a  child.** 

kk,  As»iffntnenta  for  oreditora;  tnaolv- 
encv  pmceedtnge;  recetverahlp. 
This  subdivision  is  not  concerned  with 
the  effect  of  the  bankruptcy  act  or  other 
Federal  statutes  upon  state  Insolvency  or 
EMsignment  statutes.**  On  the  other 
hand,  It  presupposes  that  the  particular 
question  involved  is  a  state  question, 
in  the  sense  that  it  would  be  controlled 
by  the  state  statutes  if  the  same  were 
explicit  on  the  point  and  stood  in  no 
need  of  construction,  and  deals  simply  with 
the  question  whether  the  state  decisions  as 
to  the  validity,  construction,  and  effect  of 
the  statutes  are  binding  upon  tbe  Federal 
courts.    The  construction  and  effect  of  state 


the  state  court,  was  upon  the  ground  that 
what  was  said  hy  the  state  court  on  this 
point  was  obiler.  But  see  Williamson  v. 
Bmy,  8  How.  495,  12  L.  ed.  1170,  as  to 
prirste  act  passed  to  remove  obstacles  in 
*ay  of  executing  certain  trusts  under  a 
will. 

»«  Roberta  v.  Lewis,  153  U.  8.  367,  38  L. 
cd,  747,  14  Sup.  Ct.  Kep.  946  (following 
•tste  decision  notwithstanding  a  previous 
dwision  of  the  Federal  Supreme  Court  con- 
Hniing  the  same  will);  Yocum  v.  Parker, 
87  C.  C.  A.  227,  134  Fed.  205  (following  a 
liter  state  decision  notwithi  tan  ding  a  con- 
Hiding  earlier  decision  in  force  at  the  time 
tl>e  will  in  question  was  executed). 

"Yocum  V.  Parker,  67  C.  C.  A.  227,  134 
Ftd.  205. 

»SeIden  v.  Illinois  Trust  t  Bav.  Bank, 
107  C.  C.  A.  106,  184  Fed.  872.     ■ 

"Loring  v.  Marsh,  2  Cliff.  489,  Fed.  Cas. 
S(-.  B.516. 

« United  States  v.  Fox,  94  U.  S.  319,  24 
L  ed.  in. 

*MngliB  v.  Sailor's  Bnng  Harbor,  3  Pet. 
M,  7  L.  ed.   617. 

•Dike  T.  Kuhns,  Fed.  Cas.  Xo.  3,007. 

*■  Northrop  v.  Columbian  Lumber  Co.  108 
C.  C.  A,  640,  186  Fed.  770.  Thecourt  said 
in  elTcct  that  this  was  true,  even  though 
the   later    decision    announced    the    correct 

MMeister  v.  Moore,  96  U.  'S.  76,  24  L. 
«d.  828. 

«CroBs  V.  Allen,  141  U.  S.  528,  36  L.  ed. 
813,  12  Sup.  Ct.  Rep.  67;  Ankeney  v.  Han- 
son, 147  U.  S.  118,  37  L.  ed.  105,  13  Sup. 
*0  L.aA.(N.S.) 


M  Mitchell  V.  Lippincott,  2  Woods,  467, 
Fed.  Cas.  No.  9,665. 

«  Schley  v.  Pullman's  Palace  Car  Co.  120 
U.  S.  B75,  30  L.  ed.  780,  7  Sup.  Ct.  Rep. 
730;  Gillespie  v.  Pocahontis  Coat  k  Coke 
Co.  81  C.  C.  A.  404.  163  Fcii.  BB2. 

*•  Berry  v.  Northwestern  &  P.  Hypothcek 
Bank,  3B  C.  C.  A.  185,  93  Fed.  44. 

""  Myers  v.  Beed,  9   Sawy.   132,   17   Fed. 


.  Glenn,  96  U.   S.  242,  25 


401. 

M  Similiter  i 
L.  ed.  122. 

"Kibbe  V.  Ditto,  93  U.  S.  674,  23  L. 

ed.   1005. 

MRe  Barry,   42   Fed.  113,   writ  of  error 
dismissed  in  6  How.  103,  12  L.  ed.  70. 

*■  For  example,  the  decision  in'Johnaon 
V.  Crawford  4  Yothers,  154  Fed.  701,  to 
the  effect  that  a  state  insolvency  statute 
is  superseded  by  the  Federal  bankruptcy 
law,  IS  not  within  the  scope  of  this  note, 
since  the  question  was  not  as  to  bow  the 
state  law  on  the  subject  is  to  be  ascer- 
tained,— whether  as  an  independent  ques- 
tion for  the  Federal  court  or  by  following 
state  decisions, — but  as  to  the  effect  of  the 
Federal  bankruptcv  act.  And  so  the  note 
excludes  cafes  like  Perry  Mfg.  Co.  v,  Brown, 
2  Woodb.  &  M.  440,  Fed.  Cas.  No.  11,015, 
which,  though  holding  that  the  state  law 
prevails  on  a  pnrticular  question,  does  not 
consider  the  question  whether  the  decisions 
of  the  state  court  are  controlling 
taining  the  state  law. 
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inaotvene;  statute  or  atatutcB  regulating 
nssignmenta  for  the  benefit  of  creditors  are 
questiona  as  to  which  the  deciaions  of  the 
highest  court  of  the  ateite,  estubliahing  a 
rule  of  property,  are  of  controlling  autlior- 
ity  in  the  courts  of  the  United  States,  as- 
suming that  the  statutes  themselves  are 
binding  on  thoee  courts.'*  The  rule  has 
been  Bpeciflcalljr  applied  to  the  question 
whether  gucb  a  statute  ahould  be  strictly  or 
liberally  construed ;  tf  whether  a  general 
assignment  act  of  the  state  is  repealed  by 
a  later  insolvent  debtor  act  of  the  same 
state;  '•  whether  a  statute  in  relation  to 
assignmenta  is  an  insalvency  law;  tT  what 
amounts  to  an  assignment  for  creditors  un- 
der the  statute;**  the  validity  of  assign- 
ments with  preference;  ■■  and,  generally, 
as  to  the  right  of  an  insolvent  debtor  to 
prefer  creditors  by  conveyances  or  tranafera 
of  property;  W  the  effect  of  discrimination 
against  creditors  who  fail  to  release  their 
claims ;  ■>  the  effect  of  transfer  or  convey- 


ances to  individual  creditors  contemporane- 
ously  with  thft  general   assignment;**  the 

effect  of  vesting  assignee  with  discretion 
as  to  the  sale  of  the  assigned  property;  ** 
the  effect  of  the  assignee's  failure  to  Hie 
inventory  and  bonds  before  taking  posses- 
sion of  the  property;  **  the  question  who 
are  employees  within  the  provision  of  the 
statute  for  preference  to  the  employee!  of 
an  insolvent  corporation  ;  **  landlord's  right 
to  preference;  ••  the  applicability  of  a  state 
statute  to  receivers  in  Federal  courts,«T 

But  it  has  been  held  that  the  right  of  k 
trust  fund  to  preferential  payment  out  of 
the  assets  of  an  insolvent,  depending  upon 
general  principles  of  law  and  equity,  pre- 
sents a  question  for  the  independent  judg- 
ment of  the  Federal  courts,  as  to  which 
they  are  not  concluded  by  the  decisions  of 
the  state  court;  **  and  the  same  is  true  of 
the  general  question  whether  a  cred  itor 
holding  a  collateral  security  is  entitled  to  a 
dividend  on  his  entire  claim.** 


"South  Branch  Lumber  Co.  T.  Ott,  142 
U.  S.  822,  3B  L.  ed.  1138,  12  Sup.  Ct.  Rep. 
313;  and  other  cases  subaequently  cited  in 
this  section. 

In  Randolph  v.  Quidnick  Co.  (Jencks  r. 
Quidnick  Co.)  135  U.  S.  457,  34  L.  ed.  200, 
10  Sup.  Ct.  Rep.  856,  the  court  said: 
When  the  highest  court  of  a  state  afTirniB 
that  a  conveyance  made  by  a  debtor  to  a 
trustee  for  the  benefit  of  creditors  is  valid 
under  statutes  of  that  state,  this  court  will 
follow  that  ruling,  unless  upon  clear  con- 
viction that  it  was  wrong,  even  though  that 
statute  was  common  to  other  states  in 
which  a  different  ruling  was  obtained. 

« White  V.  Cotzhausen,  ]29  [I.  S.  3211, 
32  L.  ed.  677,  9  Sup.  Ct.  Rep.  309. 

« Springer  v.  Foster,  1  Story,  001,  Fed. 
Cas.  No.  13.265;  Springer  v,  Foster,  2 
Story,  383,  Fed.  Cas.  No.  13,288. 

»7  Re  Curtis,  01  Fed.  737.  affirmed  in  30 
C.  C.  A.  430,  04  Fed.  830.  TliiB  tfee  is  not 
strictly  in  point,  since  the  question  was 
subsidiary  to  the  ultimate  question  as  to 
the  elTect  of  the  Federal  bankruptcy  act  on 
the  statute  in  question.  Whether  in  view 
of  that  fact  the  decision  is  correct  is  not 
within  the  scope  of  the  note,  but  the  case 
ifl  of  course,  a  fortiori,  authority  on  tlie 
point  apart  from  its  bearing  on  the  Federal 

M  Brown  v.  Grand  Rapids  Parlor  Furni- 
ture Co.  22  L.R.A.  817,  7  C.  C.  A.  225,  16 
U.  S.  App.  221,  68  Fed.  286;  Marburv  ». 
Kentuckv  Union  land  Co.  10  C.  O.  A.  393, 
22  U.  S.  App.  267.  62  Fed.  335  IsUte  de- 
cision followed  as  real  property,  although 
it  was  filed  after  decree  of  Federal  circuit 
court  was  entered);  Union  Nat.  Bank  t. 
Rank  of  Kansas  Citv,  138  U.  S.  223,  2an, 
.14  L.  ed.  341,  345,  10  Sup.  Ct.  Rep.  1013; 
May  V.  Tennev.  148  U.  S.  60,  37  L.  ed. 
368,  13  Sup.  Ct.  Rep.  491;  Clapp  V.  Ditt- 
man,  21  Fed.  l.i;  UaLnwater  &  Booaher 
Hat  Co.  T.  Malcolm,  2  C.  C.  A.  470,  10  U. 
40  L.R.A.(X.S.) 
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;.  App.  209,  49  Fed. 


•»  Parker  t.  'Phettepiace,  2  Cliff.  70,  Fed. 
Cas.  No.  10,746. 

M  Bamberger  v.  Sehoolileld,  180  U.  S. 
14B.  40  L.  ed.  374,  16  Sup.  Ct.  Rep.  225; 
Rotchsehild  v.  Hasbrouck,  72  Fed.  813; 
Coolidge  v.  Curtis,  1  Bond,  222,  Fed.  Cna. 
No.  3,184.     And  see  infra,  IV.  .m,  note  83. 

"  Brashear  v.  West,  7  Pet.  608,  8  L.  ed. 
801;  Robinson  t.  Belt,  187  U.  S.  41,  47  L. 
ed.  85,  23  Sup.  Ct.  Rep.  18;  Hevdock  v. 
Stanhope,  I  Curt.  C.  C.  471,  Fed.  Cas.  No. 
6,445.  The  general  question  as  to  the  va- 
lidity of  provisions  in  state  insolvency  for 
discharge  of  claims  is.  of  course,  not  within 
the  scope  of  the  note,  as  It  presents  a  ques- 
tion under  the  Federal  Constitution. 

•i  South  Branch  Lumber  Co.  v.  Ott,  142 
U.  S.  622,  an  L.  ed.  1138,  12  Sup.  a.  Rep. 
318;   Freund  v.  Yaeserman,  27   Fed.  248. 

MJaffrav  v.  McOehee,  107  U.  S.  361,  27 
L.  ed.  495,"  2  Sup.  Ct.  Rep.  307. 

MRiee  v.  Frayeer,  24  Fed,  480;  Sanger  v. 
Flow,  ]  C.  C.  A.  66,  4  U.  S.  App.  32,  48 
Fed.  152. 

"Gay  T.  Hudson  River  Electric  Power 
Co.  178  Fed.  490.  The  court  said  tlint 
where,  as  here,  there  is  a  conflict  of  opin- 
ion In  the  highest  court  of  the  state,  it  is 
respected  all  the  same,  and  where  two  de- 
cisiona   conflict,   the   latest  must  control. 

MRe  Chaudron,   180   Fed.  841. 

WQuarantv  Truat  Co.  v.  Galveston  City 
R.  Co.  46  C.'C:  A.  305,  107   Fed.  311. 

MJohn  Deere  Plow  Co.  v.  McDavid,  70 
C.  C.  A.  422,  137  Fed.  802;  Beard  v.  In- 
dependent Dist.  31  C.  C.  A.  582.  60  U.  S. 
App.  372.  88  Fed.  375,  reversing  83  Fed. 
5,  which  held  that  the  state  court  decisions 
were   binding, 

••Tod  V.  Kentucky  Union  Land  Co.  67 
Fed.  47. 
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I.  Affencjn  partnership. 

There  are  but  few  cases  on  specific  quea- 
tioni  in  relation  to  a^ncy  or  partnership. 
It  would  seem,  however,  in  the  absence  of 
local  Btatutea,  most  of  the  questions  that 
arise  in  connection  with  tliKBe  BubjeetB  are 
of  a  general  nature,  as  to  which  the  deci- 
sions of  the  state  court  would  not  be  con- 
trolling; and  it  has  been  expressly  so  held 
IS  to  the  question  whether  a  broiler  to 
whom  goods  are  delivered  to  sell  has  im- 
plied power  to  pledge  them.^  And  in  one 
case,  the  Federal  circuit  court  followed  the 
decisionti  of  the  Federal  circuit  court  of 
ippesls,  construing  a  state  statute  in  rela- 
tion to  the  right  to  eue  tbc  surviving  mem- 
ber of  a  firm  without  joining  the  adminis- 
trator of  the  partnership  estate,  notwith- 
standing an  intervening  decision  to  the 
(ODtrar^  bj  the  highest  court  of  the  atate.'i 


fft.  Cotrporatton», 

The   Federal    courts,    in    the   absence   of 

any  question  arising  under  the  Federal  Con- 

"  .  Meyer,  McAll.  408,  Fed.  Cas. 


W  Bragg 
No.  1,801. 

1  Brigham-Hopkins  Co.  v.  Gross,  107 
Fed.  769. 

nKeasmith  v.  Shelden,  4  McLean,  376, 
Fed.  Cas.  No.  10,125. 

nSecombe  v.  Milwauitee  k  St.  P.  R.  Co. 
£3  Wall.  108,  23  L.  ed.  67;  Nesmith  v. 
Sheldon,  7  How.  812,  12  L.  ed.  923;  Han- 
cock V.  Louisville  k  N.  R.  Co.  145  U.  S. 
409,  36  L.  ed.   755,   12  Sup.   Ct.  Rep.  909. 

■HWooney  v.  Humphrey,  4  MeCrary,  112. 
1!  Fed.  612:  Fitzgerald  v.  Missouri'  P.  R. 
Co.  45  Fed.  812. 

T»  Lehigh  Valley  Coal  Co.  v.  Hamblen,  23 
Fed.  225. 

"Indianapolis  A  St.  L.  R. -Co.  v.  Vance, 
M  U.  8,  450,  24  L.  ed.  7S2. 

■fr  Equitable  Lite  Assur.  Soc.  v.  Brown, 
213  U.  S.  25,  63  L.  ed.  682,  29  Sup.  Ct. 
Rep.  40*;  Cleveland,  P.  &  A.  R.  Co.  ». 
Franklin  Canal  Co,  Fed.  Cas.  No.  2,890; 
Kew  Orleans  Waterworks  Co.  v.  Soutliern 
Brewing  Co.  36  Fed.  833,  affirmed  by  di- 
vided court  in  145  U.  S.  649,  38  L.  ed. 
BSO,  12  Sup.  a.  Rep.  996. 

"Smith  V.  Kernochen,  7  How.  198,  12 
Led.  868;  Florida  C.  R.  Co.  v.  Sehuttc, 
103  U.  8.  118,  26  L.  ed.  327;  Stone  v. 
Southern  Illinois  &  M.  Bridge  Co.  208  U. 
S.  287,  61  L.  ed.  1057,  27  Sup.  Ct.  Rep. 
SIS;  Hazard  v.  Vermont  &  C.  R.  Co.  IT 
Fed.  753;  Venner  v.  Atchison.  T.  4  S.  F. 
R.  Co.  28  Fed.  581  (it  not  controlling  at 
Icsst  very  persuasive);  Sioux  City  Termi- 
Ml  R.  *  Warehouse  Co.  v.  Trust  Co.  of  N. 
A.  27  C.  C.  A.  73,  49  U.  S.  App.  623,  82 
Fed.  124;  San  Diego  Flume  Co.  v.  Souther, 
n  C.  C.  A.  648,  61  U,  S.  App.  134.  00  Fed. 
1*4,  affirmed  in  44  C.  C.  A.  14,3,  104  Fed. 
'08;  SchoGeld  v.  Goodrich  Bros.  Bkg.  Co. 
39  C.  C.  A.  76,  98  Fed.  27) :  Aoglo-Arocri- 
40L.B.A.(N.S.)  : 


stitution  or  statutes,  in  general,  follow  the 
decisions  of  the  highest  state  courts  as  to 
the  constitutionality,  construction,  and  ef- 
fect of  statutes  in  relation  to  corporations; 
and  this  rule  has  been  applied  specifically 
to  statutory  questions  in  relation  to  the 
origination  and  regulation  of  banking  asso- 
ciations,™ as  to  the  corporate  existence 
of  a  company  or  association;  71  what  con- 
stitutes   a    state    corporation;  74   corporate 

les;  li  the  constitutionality  of  special 
creating  corporations;  «  the  construc- 

.  of  the  corporate  rharters;  'T  and,  gener- 
ally, as  to  the  powers  and  liabilities  of  the 
corporation;  "  whether  act  of  a  corporation 
in  contracting  a  debt  in  excess  of  the  statu- 
tory limit  is  void  or  voidable;  7B  whether 
to  give  validity  to  ultra  vires  contracts 
made  and  to  be  performed  within  the  states 
would  be  contrary  to  its  public  policy;  M 
as  to  right  of  creditor  or  person  connecting 
himself  with  title  to  assail  an  unauthorized 
encumbrance  on  corporate  property;  »'  aa 
to  dissolution  of  a  corporation;*!  the  valid- 
ity of  conveyances  or  mortgages  made  after 
insolvency ;  *■    whether    corporate    stock    is 

can  Land  Mortg.  &  Agency  Co.  t.  Lombard, 
68  C.  C.  A.  89,  132  Fed.  721;  certiorari  de- 
tiled  in  196  U.  S.  83B,  49  L.  ed.  630,  26 
Sup.  Ct.  Rep.  703. 

Consumers'  Gas  Trust  Co.  t.  Quinby,  7ff 
C.  C.  A.  220,  137  Fed.  892,  certiorari  de- 
nied in  198  U.  S.  683,  49  L.  ed.  1174,  25 
Sup.  Ct.  Rep.  803.  But  see  coniro,  Rob- 
erts V.  Northern  P.  R.  Co.  168  U.  S.  1,  39 
L.  ed.  873,  15  Sup.  Ct.  Rep.  756,  as  to 
rights  of  corporation  created  by  law  of 
United    States    for    national    purposes    and 


™  Sioux  Citv  Terminal  R.  k  Warehouse 
Co.  v.  Trust  Co.  of  N.  A.  173  U.  S.  90,  43 
L.  ed.  628,  19  Sup.  Ct.  Rep.  341.  It  was 
contended  by  counsel   in  this  case  that  ttie 


t  bound 

!   of  the  stnte  court,   because  thi 

)    rested    upon    the    principle    of 

'■  thus    presented   a   questi 


tappet,  and'  thus  presented  a  question  of 
general,  and  not  local,  law,  hut  the  court 
said  that  the  assumption  was  not  well 
founded,  and  it  was  therefore  unnecessary 
to  decide  whether  the  state  decisions,  if 
founded  on  estoppel,  would  have  been  con- 
trolling. 

And  see  Tiling  v.  New  York  4  N.  H.  R. 
Co.  Fed.  Cas.  No.  7.010,  following  state  de- 
cisions as  to  liability  of  corporation  on 
spurious  certilieates  of  stock  issued  by 
president  and  in  bands  of  bona  Sde  holder. 

«0  Alabama  Consol.  Coal  i  I.  Co.  v,  Balti- 
more Trust  Co.   107   Fed.  347. 

« Williams  v.  Gavlord,  188  U.  S.  157, 
46  L.  ed.  1102,  22  .Sup.  Ct.  Rep.  798;  Wil- 
liams  v.   Gold  Hill   Min.   Co.  96   Fed.   454. 

WRe  Munger  Vehicle  Tire  Co.  87  C.  C. 
A.  81.  159  Fed.  BOI. 

M  George  T.  Smith  Middlings  Purifier  Co. 
V.  McGronrtv,  136  l'.  S.  237,  34  L.  ed.  346, 
10  Sup.  Ct.  Rep.  1017. 
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pcraonal  property;  •*  right  of  corporation 
to  &  Hen  on  its  atock;  »  the  Btatutory  lia- 
bility of  stockholders;  U  and  of  corporate 
officerSif  though  it  la  otherwise  aa  to  the 

common- law  liabilitj  of  stockholders  on 
their  unpaid  sub  script  ions.'*  Generally,  and 
in  the  absence  of  any  interference  with  the 
Federal  Conatitution  or  statutes,  the  Fed- 
eral courts  follow  the  decisions  of  the  state 
courts  with  respect  to  the  validity,  under 
the  atate  Constitution,  construction,  and 
effect  of  statutea  in  relation  to  foreign  cor- 
porations." It  is  to  be  observed,  however, 
tbnt  if  a  contract  made  by  a  foreign  corpo- 
ration in  violation  of  such  a  statute  ie  not 
for  tlist  reason  invalid,  the  Federal  court 
may  entertain  an  action  thereon,  even 
though  the  state  court  would  refuse  to  do 
ao.*t* 

Some  of  the  except! ona  previously  die- 
euBsed  to  the  general  rule  that  the  atate 
court  decisions  must  be  followed  on  statu- 


tory questions   have,   however,   occasionally 

been  extended  to  questions  in  relation  to 
corporations.*  Thus,  tlie  question  wheth- 
er the  right  of  action  given  by  the 
statute  against  stockholders  is  in  the 
nature  of  a  apecialty  has  been  held  to 
be  a  general  question,  aa  to  which  the 
Federal  courts  are  not  bound  by  the  deci- 
sions of  the  state  court.n 

So  it  has  been  declared  that  the  re- 
lations between  a  building  and  loan  as- 
sociation and  its  atockholders,  aa  auch, 
are  governed  by  the  general  law,  unlesa 
modified  by  the  local  atatute  on  the 
subject,  and  that  in  those  respects  the 
decisions  of  the  highest  state  court  do  not 
control,'  though  the  questions  wbich  arise 
when  the  members  become  borrowers  muat 
be  determined  by  the  local  law.M  And  th« 
exception  with  respect  to  decisions  of  the 
state  court  rendered  after  the  rights  of  the 
parties  had  accriied  has  been  invoked  to  i'^- 


U.  i 
669. 

n  George    H.    Hammond    ft   Co.   v.    Eas' 

tings,  134  U.  8.  401,  33  L.  ed.  960,  10  Sup. 
Ct.  Sep.  727. 

"•United  States  v.  Stanford,  69  Fed.  25 
(question  whether  Constitution  furnishes 
rule  by  which  to  fix  the  amount  of  lia- 
bility. See,  however,  aflirmance  in  17  C. 
C.  A.  143,  44  U.  S.  App.  68,  70  Fed.  348, 
and  ]61  U.  S.  412,  40  L.  ed.  761,  16  Sup. 
Ct.  Rep.  578)  ;  National  Bank  v.  Whitman, 
7S  Fed.  GQ7  (following  dictum,  of  supreme 
court  of  state  as  to  transitory  character  of 
action);  Whitman  v.  Atkinson,  85  C.  C. 
A.  185,  130  Fed.  750  (when  liability  ac- 
crues) ;  Ramsden  v.  Knowles,  161  Fed.  718 
{when  liability  accrues)  ;  Republic  Iron 
k.  Steel  Co.  v.  Carlton,  189  Fed.  128  (na- 
ture of  liability). 

In  Flash  V.  Conn,  109  U.  S.  371,  27  L. 
ed.  966.  3  Sup.  Ct.  Rep.  263,  the  court  said 
that  the  decision  of  the  New  York  court 
of  appeals  on  the  quest  inn  whether  the 
statute  of  that  state  impo.iing  liability  on 
stockholder  was  penal  or  not  was  .entitled 
to  grest,  if  not  concltisive.  weight.  And  in 
Evans  v.  Nellis,  187  U.  S.  271,  47  L.  ed. 
173.  23  Slip.  Ct.  Rep.  74,  it  seems  to  have 
been  assumed  that  the  decisions  of  the 
state  court  were  conclusive  on  the  question 
whether  the  statutory  liability  could  be  en- 
forced by  a  receiver.  But  see  infra,  note 
01. 


96. 

In  National  Park  Bank  v.  Remsen,  158 
U.  S.  337,  39  L.  ed.  1008,  16  Sup.  Ct.  Rep. 
891,  the  court  said  that  the  rulings  of  the 
highest  state  court  as  to  such  a  liability 
ouglit  to  be  regarded  in  every  court  as  at 
least  most  persuasive. 

W  Clark  v.  Bever,  139  U.  S.  00,  35  I,,  ed. 
88,  11  Sup.  Ct.  Eep.  468.  Nor  does  this 
40  L.R.A.(N.8.) 


become  a  statutory  question  as  to  which 
the  decisions  of  the  state  court  are  binding, 
merely  because  the  liability  is  recognized  by 
a  atatute  which  provides  a  new  remedy  for 
its  enforcement. 

•»  Noble  V.  Mitchell,  184  U.  S.  367,  41 
L.  ed.  472,  17  Sup.  Ct.  Rep.  110;  Chat- 
tanooga Nat.  BIdg.  ft  L.  AsBo.  v.  Denson, 
189  U.  8.  408,  47  L.  ed.  870,  23  Sup.  Ct. 
Rep.  630;  Stone  v.  Southern  Illinois  ft  M. 
Bridge  Co.  206  U.  8.  267,  51  L.  ed.  1057, 
27  Sup.  Ct.  Eep.  616;  Morenci  Copper  Co. 
V,  Freer,  127  Fed.  189;  Tennis  Bros.  Co.  v. 
Wetzel  ft  T.  R.  Co.  140  Fed.  1B3;  Pitts- 
burgh Constr.  Co.  v.  West  End  Belt  R.  Co. 
n  LJl.A.(N.S.)  1145,  83  C.  C.  A.  601, 
164  Fed.  929;  Western  U.  Tcleg.  Co.  v. 
Julian,  160  Fed.  166;  Buffslo  Refrigerating 
Mach.  Co.  V.  Penn  Heat  4  P.  Co.  102  C, 
C.  A.  J98,  17S  Fed.  697:  Re  Monongahela 
Diatillerv  Co.- 188  Fed.  220.  Eastern  Bldg. 
L.  Asao.'v.  Bedford.  88  Fed.  7,  and  Thomas 
v.  Birmingham  R.  Light  ft  P.  Co.  195  Fed. 
340  (validity  of  contracts).  But  see  in- 
fra, note  95. 

«HSee  note  28  L.R.A.(N.8.)   909. 

M  Supra,   III.   b;    III.   B;    III.  h. 

•1  Brunswick  Terminal  Co.  v.  National 
Bank,  88  Fed. .  607.  The  point  arose  in 
connection  with  the  question  whether  the 
liability  created  by  the  Georgia  statute  was 
barred  by  the  statute  of  Maryland,  the  ac- 
tion being  brought  in  a  Federal  court  sil- 
ting in  that  state.  Tlie  judgment  was  re- 
versed in  Brunswick  Terminal  Co.  v.  Na- 
tional Bank,  48  1..R.A.  825.  40  C.  C.  A.  22, 
99  Fed.  635  (certiorari  denied  in  178  U.  8. 
611.  44  L.  ed.  1215,  20  Sup.  Ct.  Rep.  1029), 
upon  the  ground  that  the  limitation  pre- 
aprihcd  by  the  Georgia  itatute  applied. 

MColtrane  v.  Blake,  61  C.  C.  A.  457,  113 
Fed.  785.  In  this  case  it  was  held  that, 
the  loan  being  regarded  sB  uaurioua  by  the 
local  law,  the  borrowing  member  was  en- 
titled to  be  credited  on  hia  loan  with  all 
Bums  as  premium  and  interest;  but  it  w&a 
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liars  tiM  Federal  court  o(  tha  duty  of  fol- 
lowing the  deciaion*  of  the  state  court,  un- 
der lUttntes  in  relation  to  corporation*.** 
And  the  fact  that  the  state  decisiona  were 
not  based  entirely  upon  the  atatute,  but  in- 
rotted  eztraneou*  conditions,  has  also  been 
held  sufficient  to  relieve  the  Federal  court 
of  the  duty  of  -following  the  state  court  de- 
cisions.** So,  while  conceding  that  it  is  the 
duty  of  the  Federal  courts  to  follow  the 
construction  of  state  statutes  by  the  state 
courts,  it  has  been  held  that  the  Federal 
eonrta  are  not  bound  to  go  beyond  the  point 
Bctnally  decided  and  accept  the  results  that 
might  he  reached  by  implication;  ■■  and  that 
■tate  decisions  rendered  under  statutes  more 
or  less  aimilBJ*,  but  not  under  the  particular 
■tatute  iuToWed,  while  entitled  to  high  re- 
■peet  aa  authorities,  are  not  controlling 
npon  the  Federal  conrts.M  Whether  it  is 
contrary  to  public  policy  for  a  Federal  court 
(itting  in  one  state,  to  enforce  the  liability 
of  stockholder*  under  the  statute  of  another 
state,  ia  a  question  of  comity,  as  to  which 
the  Federal  court  is  not  bound  by  the  deci- 
llDBs  of  the  stats  court.*? 

assumed  that  so  far  as  payments  on  hla 
stock  were  conceroed,  he  muat  be  placed 
■D  equality  with  the  nonborrowing  me 
bera,  and  that  this  would  be  true  whatever 
tbe  local  rule  on  the  subject  would  be,  al- 
though, as  a  matter  of  fact,  the  local  rule 
on  thia  aubject  aeems  to  have  been  the 
une  as  the  Federal  rule. 

**Caeaar  v.  Capell,  S3  Fed.  403;  Adel- 
bert  College  v.  Wabash  R.  Go.  sa  C.  C.  A. 
4B5,  171  Fed.  806,  17  Ann.  Cas.  1204; 
Bmnawick  Terminal  Co.  v.  Kational  Bank, 
192  U.  S.  386,  48  L.  ed.  491,  24  Sup.  Ct. 
Rep.  314  (liability  of  stockholders.  The 
fact  that  the  state  deciaion  was  rendered 
by  a  divided  court,  and  was  eubseciueiitly 
doubted  by  the  court  which  rendered  it,  was 
also  mentioned)  ;  Meader  Furniture  Co.  ». 
Commerical  Nat.  Safe  Deposit  Co.  102  Fed. 
81B  (validity  of  contract  by  foreign  corpo- 
ration which  had  not  complied  with  condi- 
tions of  doing  business). 

HAdelbert  College  v.  Wabash  R.  Co.  96 
C.  C.  A.  465,  171  Fed.  805,  17  Ann.  Caa. 
1^4,  involving  a  question  as  to  a  lien  upon 
the  property  of  a  consolidated  corporation. 
The  extraneous  condition  referred  to  was 
found  in  the  fact  that  the- state  court  did 
not  rely  wholly  upon  the  statute  as  creat- 
ing tbe  lien,  but  partly  upon  the  terms  of 
tbe  consolidation  agreement. 

N  Caesar  v.  CapeTl,  S3  Fed.  403,  declining 
to  follow  implications  in  decisions  of 
tbe  state  court  that  certain  transactions 
amounted  to  "doing  business  within  liie 
state,"  within  penal  and  prohibitory  pro- 
risiona  of  a  statute. 

••Lyman  v.  Hilliard,  83  C.  C.  A.  117, 
164  Fed.  339  (liability  of  corporate  direc- 
tor). 

"Dexter  v.  Edmands,  89  Fed.  4117.    And 
■ee  also  supra,  IV.  h,  note  96, 
40UUL(NA) 


M.  Judgmenta. 

Tha  qoestion  whether,  and  to  what  ex- 
tent, state  laws  apply  to  judgments  rendered 
by  the  Federal  court,  ie,  of  courae,  not  with- 
in the  Bcope  of  thia  section,  which  presup' 
poses  that  the  state  law  governs,  and  merely 
inquires  whether,  in  ascertaining  that  law, 
the  decisions  of  the  state  court  are  to  be 
followed  by  the  Federal  court.  In  other 
words,  this  subdivision  ie  concerned  only 
with  questions  in  relation  to  judgments  as 
to  which  the  Federal  courts  would  conced- 
cdly  be  bound  by  an  explicit  state  statute, 
if  there  were  one.M  The  United  States  Su- 
preme Court  has  declared  generally  that 
the  question  what  effect  a  judgment  of  a 
stats  court  shall  have  aa  res  judicata  in  a 
subaequent  action  in  the  Federal  court  is 
a  question  of  state  or  local  law.W  And  it 
has  been  held  that  the  decisions  of  tbe  high- 
est state  court  are  binding  as  to  the  nature 
and  priority  of  judgmenta  rendered  in  the 
state  court;  IM  aa  to  whether  a  cause  of 
action  is  merged  in  the  judgment;!  the 
effect  and  conclusiveness  of  a  judgment  in 

•»  Caaea  like  Qementa  v.  Berry,  11  How, 
398,  13  L.  ed.  746,  and  Armis  v.  Smith,  16 
Pet.  303,  10  L.  ed.  973,  which  turn  upon 
the  question  as  to  the  applicability  of  the 
state  law  to  Federal  judgments,  rather  than 
upon  the  question  whether  the  decisions 
of  the  state  court  are  controlling,  assuming 
that  an  explicit  state  statut«  would  be,  are 
not  in  point.  For  the  same  reason,  csks 
like  Gunter  v.  Atlantic  Coast  Line  R.  Co. 
200  U.  8.  273,  SB  L.  ed.  477,  26  Sup.  Ct. 
Rep.  262,  holding  that  the  princtplea  of 
res  judicata  as  settled  by  the  United  States 
Supreme  Court  will  be  followed  in  deter- 
mining the  effect  of  an  earlier  Federal 
judgment,  irrespective  of  the  doctrine  an- 
nounced by  the  court  of  the  state  in  which 
the  Federal  court  is  a  itting,  especially 
where  it  involves  rights  protected  by  the 
Federal  Constitution,  are  excluded. 

SB  Union  k  Planters'  Bank  v.  Memphis, 
189  U.  8.  71,  47  L.  ed.  712,  23  Sup.  Ct. 
Rep.  604. 

I**  Pence  t.  Cochran,  6  Fed.  2S9. 

I  Packer  v.  Whittier,  81  Fed.  336.  The 
circuit  coiirt  having  determined  that  ac- 
cording to  the  state  decisiona,  the  judg- 
ment merged  the  cause  of  action,  further 
held  that  a  discharge  in  bankruptcy  would 


affected.  The  decision  was  reversed  by  the 
circuit  court  of  appeals  (33  C.  C.  A.  663, 
63  U.  8.  App.  37,  91  Fed.  611)  upon  the 
ground  that  the  circuit  court  was  mis- 
taken as  to  the  effect  of  the  judgment  to 
merge  the  cause  of  action.  The  opinion  in 
the  latter  court  does  not  expressly  pass  up- 
on the  point  whether  the  question  was  one 
as  to  vhich  the  decision  of  the  state  court 
must  be  followed,  but  cites  both  Federal 
and  state  decisions  in  support  ot  its  ruling. 
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ejectment;  ■  the  Ilea  of  &  judgment;  *  right 
to  relief  tram  a  judgment  ou  the  ground  of 
fraud,  mistake,  or  irregularity.*  But  the 
rule  that  state  deciiiioiiB  with  reference  to 
judgments  are  to  be  followed  bj  the  Federal 
courts  has  been  held  eubject,  even  in  ctM 
of  a  decision  under  statutes,  to  an  excep- 
tion, where  thej  were  rendered  after  the 
right  of  the  parties  had  accrued;  ■  or  where 
the  state  decision  was  not  deduced  from  the 
language  of  the  statute,  and  does  not  place 
definite  construction  thereon,  but  rests  upon 
general  principles  of  law.*  And  it  has 
been  held  tbat  the  question  of  presump- 
tion* attending  a  judgment,  except  so  far 
as  it  may  be  affected  by  state  statutes  or  de- 
cisions thereunder,  is  one  of  general  law,  as 
to  which  the  decisions  of  the  state  court, 
though  entitled  to  respect,  are  not  binding.^ 

■  Miles  T.  Caldwell,  2  Wall.  35,  17  L.  ed. 
7G5;  Blanchard  v.  Brown,  3  Wall.  246,  IS 
L.  ed.  69;  Britton  v.  Thornton,  112  U.  8. 
626,  2B  L.  ed.  SIS,  S  Sup.  Ct.  Rep.  291; 
Bryar  v,  Bryar,  78  Fed.  887.  See  also 
Equator  Min.  &  Smelting  Co.  v.  Hall,  106 
U.  S.  86,  27  L.  ed.  114,  1  Sup.  Ct.  Rep.  128, 
holding  tbat  the  statq  statute  on  that  point 
is  binding  upon  the  Federal  court. 

■  United  States  v.  Morrison,  4  Pet.  124, 
T  L.  ed.  804;  Massingill  v.  Downs,  7  How. 
760,  12  L.  ed.  903;  Tayloe  v.  Thomson,  5 
Pet.  358,  8  L.  ed.  1S4;  Bank  of  United 
States  V.  T.ongworth,  1  McLean,  SS,  Fed. 
Cas.  No.  923;  United  SUtea  v.  Eisenbeis, 
SS  Fed.  4. 

The  following  easei,  holding  that  a  de- 
cree of  a  Federal  court  is  a  lien  in  all  esses 
where  it  is  so  by  the  law  of  the  state,  do  not 
appear  to  have  involved  any  consideration 
of  the  state  decisions  construing  the  local 
statutes  in  this  reapeirt;  but  the  implica- 
tion is  that  the  Federal  courts  would  adopt 
the  decisions  of  the  slate  court  construinK 
the  state  statutes  on  that  subject  as  well 
as  the  statutes  themselves;  Ward  v. 
Chamberlain.  2  Black,  430,  17  L.  ed.  319; 
Brown  v.  Pierce,  7  Wall.  205,  1«  L.  ed. 
134;  Baker  v.  Morton,  12  Wall.  150,  20 
L.  ed.  262. 

4  Garrison  v.  New  York,  21  Wall.  196, 
22  L.  ed.  612. 

<Ryan  v.  Staples,  23  C.  C.  A.  641,  40 
U.  S.  App.  427,  76  Fed,  721  (there  was 
another  ground,  see  next  note). 

•  Ryan  v.  Staples,  23  C,  C.  A.  641,  40  U. 
S.  App.  427,  76  Fed.  721  (involving  ques- 
tion whether  judgment  was  void  or  merely 
erroneous.  There  was,  however,  another 
ground,  see  last  note). 

Phosnix  Bridge  Co.  v.  Castleberry,  65  C. 
C.  A.  481,  131  Fed.  17B  (involving  the  right 
to  attack  a  judgment  collaterally  for  want 
of  jurisdiction).  The  court  in  the  last  c^iae 
conceded  that  if  the  decisions  of  the  stale 
supreme,  court  that  the  first  grant  of  let- 
ters of  administration  by  a  domestic  pro-, 
40  L.R.A.(N.8.) 


The  decisions  of  the  highest  state  court 
as  to  the  conatniction  and  effect  of  the  at- 
tachment laws  are  in  general  binding  upon 
the  Federal  courts;  ■  and  the  rule  bas  been 
speciflcally  applied  to  decisions  under  statu- 
tory provisions  in  relation  to  attachment 
bonds,'  including  the  question  of  measure 
of  damages  in  action  on  such  a  bond;  1* 
as  to  the  right  of  intervention  in  attach- 
ment proceedings;  "  the  applicability  of  r 
statute  with  reference  to  allowances  to  a 
garnishee.il  And  the  Federal  courts  are 
bound  to  follow  the  decisions  of  the  highest 
state  court  as  to  the  right  to  permit  an 
amendment  of  an  execution  by  affixing  a 
seal  after  a  sale  therein,  and  as  to  the 
validity  of  a  sale  without  a  seal;  it  as  to 
the  right  of   redemption   from  the  sale;  I* 

bate  court,  even  when  made  without  Juris- 
diction of  the  particular  state  in  question, 
cannot  be  attacked  collaterally,  could  be 
considered  as  construing  the  statute  law  of 
the  state,  the  Federal  courts  would  be 
bound  by  them.  It  was  held,  however,  that 
the  stat«  decisions  in  question  were  not  w 
intended. 

TGalpin  v.  Page,  3  Sawy.  93,  Fed,  Cas. 
No.  6,206. 

■  In  the  early  case  of  Beach  v.  Viles,  2 
Pet.  €76,  7  L.  ed.  659,  the  court  states  tbat 
the  construction  of  such  a  statute  by  the 
state  courts  is  entitled  to  great  respect, 
and  ought,  in  conformity  to  the  uniform 
practice   of   this   court,   to   govern    its   de- 

»Fleitas  v.  Cookrera,  101  U.  8.  301,  25 
L.  ed.  954;  L.  Bucki  ft  Son  Lumber  Co. 
V.  Fidelity  S.  D.  Co.  48  C.  C.  A.  436,  100 
Fed.  393,  affirmed  in  189  U.  8.  135,  47  L. 
ed.  744,  23  Sup.  Ct,  Rep.  582;  I.eTiman  t. 
Berdin,  5  Dill.  340,  Fed.  Cas.  No.  8.315.' 

10  L.  Bucki  k  Son  Lumber  Co.  v.  Fidelity 
ft  D.  Co.  supra,  note  9. 

"Rice  V.  Adier-Goldman  Commission  Co. 
18  C.  C.  A.  15,  38  U.  a  App.  266,  71  Fed. 
151. 

itTeift  T.  Stern,  21  C.  C.  A.  73,  43  U.  8. 
App.  442,  74  Fed.  755,  reaffirming  21  C. 
C.  A.  67.  43  U.  S.  App.  148,  73  Fed.  581. 
In  this  case  it  was  held  that  the  state 
court  decision  would  be  followed  by  the 
circuit  court  of  .appeals,  although  it  neces- 
sitated the  reversal  of  an  order  of  the 
Federal  circuit  court  rendered  before  the 
state  court  decision  and  white  the  question 


,«Burham  v.   Fritz,  4  McCrary,  410,   IS 


state  decision  as  to  the  effect  of  a  sale  un- 
der a  decree,  to  extinguish  a  lienor's  right 
of   redemption,   for   the   reason   that   thers 
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p.  Debtora'  eixempUona, 
In  cmoeB  wbere  the  state  statutes  reUting 
to  debtors'  eXEmptions  are  themgelvea  biud- 
ing  upon  the  Federal  court, — and  the  pres- 
ent note  is  concerned  only  with  cues  in 
which  that  is  assumed, — the  Federal  courts 
uniformly  follow  tbe  deciaious  of  the  high- 
est state  court  construing  such  statutes. 
Tbe  provision  of  tbe  Federal  bankruptcy 
act  allowing  the  exemptions  prescribed  by 
the  state  taws  has  furnished  the  occasion 
for  many  of  these  decisions.  The  rule  that 
the  decisions  of  the  state  court  will  be  fol- 
lowed has  been  applied  specifically  to 
the  question  whether  tbe  statute  embraces 
trust  of  real  estate;  >■  the  character  of 
property  which  may  be  the  subject  of  a 
homestead  exemption;  >T  the  right  to  a 
reasonable  time  to  convert  unimproved 
land  into  improved  land  subject  to  the 
homestead  exemption;  1>  tbe  effect  of 
knowledge  of  insolvency  and  contempla- 
tion of  bankruptcy  on  homestead  ex- 
emption; ••  whether  growing  crops  are 
within  the  exemption  extended  by  home- 
stead act;  10  the  effect  of  a  conveyance  to 


wife  upon  a  homestead  exemption;  I  the 
right  of  a  married  woman  who  holds  the 
title  to  the  property,  to  the  exemption  as 
against  her  own  creditors,  under  the  home- 
stead statute;  >*  forfeiture  of  the  exemption 
on  the  ground  of  fraud  in  concealing  the 
property  from  creditors;**  partner's  right 
to  individual  exemption  out  of  partnership 
assets;  **  the  charact«r  of  proceedings 
against  which  the  exemption  is  available;  >* 
and  the  question  whether  the  mortgaging 
or  conveying  exempt  property  to  a  creditor 
is  against  the  public  policy  of  the  state.** 


Ah  shown  more  in  detail  in  the  next  sub- 
division, questions  relating  to  negligence 
causing  persona)  injuries  are,  in  the  absence 
of  statute,  usually  regarded  as  questions  of 
general  law,  as  to  which  tbe  Federal  courts 
are  not  concluded  by  the  decisions  of  the 
state  courts.  This  rule  would  seem  clearly 
applicable  to  a  general  questioo  like  that 
whether  the  negligence  of  a  parent  is  imput- 
able to  a  child,  though  the  decisions  dis- 
close  a   conflict  on  the   point.iT     The   rule 


I  misap 
prehension  of  the  provisions  of  the  statute. 

» Henry  v.  Pittsburgh  Clay  Mfg.  Co.  25 
C.  C.  A.  581,  39  U.  S.  App.  60S,  80  Fed. 
4S5,  certiorari  denied  in  170  U.  S.  704,  42 
L.  ed.  1217,  18  Sup.  Ct.  Rep.  643. 

Bat  see  Waples  v.  United  States,  110 
C.  S.  830,  28  L.  ed.  272,  4  Sup.  Ct.  Rep. 
S25.  holding  that  the  title  to  property  sold 
under  jndicial  process  is  not  warranted  by 
the  party  obtaining  the  judgment,  and  that 
iny  different  rule  prevailing  on  that  sub- 
ject in  a  state  by  statute  cannot  change  the 
position  of  the  United  States  courts  with 
respect  to  judicial  sales  in  proceedings  in- 
stituted by  them. 

» Nichol  V.  Levy,  5  Wall.  433,  18  L.  ed. 

sue. 

"Re    Stone,    116    Fed.    35,    affirmed    in 
57  C.  C.  A.  147.  120  Fed.  733. 
"  Re  Baker,  104  C.  C.  A.  602,  182  Fed. 


»Re  Sullivan,  78  C.  C.  A.  605,  148  Fed. 
SIS. 

"  First  Nat.  Bank  v.  Glass,  25  C.  C.  A. 
151.  49  U.  S.  App.  228,  "B  Fed.  708;  Thomp- 
son V.  McConnell,  46  C.  C.  A.  124,  107  Fed. 
33. 

•*  Richardson  v.  Woodward,  44  C.  C.  A. 
»5.  104  Fed.  873.  The  duty  to  follow  the 
decision  of  the  state  court  on  this  question, 
if  there  had  been  any,  was  expressly  recog- 
nized. But  in  the  aleencc  of  any  decifiion 
bv  the  state  court  i>n  tbp  nneciflc  ooint,  the 
Federal  court  solved  the  question  by  applv- 


ing  the  general  established  rule  of  construc- 

nRe  Cochran,  185  Fed.  013. 

**Re  Stevenson.  93  Fed.  789;  Re  Camp, 
91  Fed.  746.  appeal  dismissed  in  38  C.  C. 
A.  689,  97  Fed.  981;  Re  MoCrary  Bros. 
169  Fed.  485;  Re  Beauchamp.  101  Fed.  106 
(if  there  are  any  state  decisions  in  point). 

■*I.4inahan  v.  Sears,  102  U.  S.  316,  28 
L.  ed.  180. 

*■  Re  National  Grocer  Co.  30  L.R.A. 
(N.R.I   982,  104  C.  C.  A.  47,  181   Fed.  33. 

Kin  Berry  v.  Lake  Erie  ft  W,  R.  Co. 
70  Fed.  679,  it  was  held  that,  under  the 
doctrine  of  imputed  negligence,  this  was 
clearly  a  );eneral  question,  to  be  decided  by 
the   Federal   court  for   itself. 

But  the  contrary  position  was  taken  by 
Shiras.  J.,  in  Kowalski  v.  Chicago  O.  W. 
R.  Co,  84  Fed.  586.  He  said :  "The  great 
desirability  of  securing  uniformity  in  the 
rulings  of  courts  acting  within  the  same 
territorial  limit  is  self- apparent,  and  there- 
fore in  matters  which  are  purely  domestic, 
and  which  are  not  affected  by  any  provi- 
sion of  the  Constitution  or  laws  of  the 
United  States,  or  which  do  not  pertain  to 
the  general  commercial  law  of  the  country, 
or  other  matters  within  tbe  l^ialative  con- 
trtfl  of  Congress,  the  rule  adopted  by  the 
supreme  court  of  the  state  wherein  the 
cause  of  action  arises  should  be  followed 
by  the  Federal  court,  acting  within  the 
state."  This  position  seema  to  be  clearly 
against  the  Baugh  Case  and  other  cases 
cited  in  the  next  subdivision.  And  it  will 
be  observed  that  the  language  quoted  places 
a  much  narrower  reatriction  Tlpon  the  rii[hl  , 
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hMa  been  applied  to  tlie  doctrine  of  tlie 
"Turntable  CaaeB,"  though  with  t,n  intima- 
tion that  B.  settled  line  of  decisions  bj  tlie 
state  court  on  the  point  might  be  control- 
ling; M  to  the  liabilitj  of  an  abutting  owner 
who  lets  work  on  the  street  to  a  contract- 
or i»  and  the  liabilitj  of  the  lessor  railroad 
companj'  for  n^ligeoce  of  the  lessee.io  So 
the  doctrine  of  the  Federal  courts  that  con- 
tributory negligence  is  an  affirmative  de- 
fense which  must  be  established  by  a  pre- 
ponderance of  the  evidence  is  not  affected 
by  a  different  common-law  rule  in  the  state 
where  the  action  arises .» 

The  decisions  of  the  state  court  constru- 
ing a  statute  to  prevent  contributory  negli- 
gence from  being  a  complete  bar  to  as  ac- 
tion under  the  statute  are  binding  upon 
the  Federal  courts,  if  they  grow  out  of  the 
language  of  the  statute,  but  it  is  otherwise 
if  the  statute  is  held  to  be  declaratory 
merely  of  the  common  law,  both  in  its  re- 
quirements and  in  the  liability  imposed  for 
failure  to  observe  it.»  And  it  has  been 
held  that  the  opinion  of  a  state  court  as  to 
the  construction  of  a  statute  in  relation 
to  the  duty  of  railroads  to  maintain  a  look- 


out is  authoritative  only  to  the  extent  of 
the  precise  question  decided,  and  no  far- 
ther." 

The  attitude  of  the  Federal  courts  to- 
wards the  decisions  of  the  state  courts  on 
other  questions  of  negligence  is  shown  in 
the  succeeding  subdivisions. 

2.  Mawter  Ofnd  aervant. 


(a)  At 


The  relations  of  master  and  servant  and 
their  relative  rights  and  duties  are,  in  tbe 
absence  of  statute,  regarded  as  questions  of 
general  law,  as  to  which  the  Federal  courts 
will  follow  their  own  independent  judg' 
ment,  irrespective  of  the  decision  of  tbe 
state  court.  This  bas  been  specific^ly  ap- 
plied to  the  duty  of  the  master  to  fumiah 
proper  appliances;**  tbe  question  whether 
the  doctrine  of  ret  ipta  loquitur  applies 
as  between  master  and  servant;*)  as  to 
negligence  toward,  and  the  contributory  neg- 
ligence of,  minor  employee;  *^  delegation  of 
duty;*'  the  duty  to  employ  competent  fel- 
low servants;**  and  the  entire  subject  of 
fellow  servants,  including  the  question  who 


of  tbe  Federal  courts  to  determine  ques- 
tions of  general  law  for  themselves,  than 
is  now  sustained  by  the  cases  as  a  whole. 

The  decision  in  the  Kowalski  Cose  wns 
afi3rmed  by  the  circuit  court  of  appeals  (34 
C.  C.  A.  1,  »£  Fed.  310),  but  the  latter 
court  seems  to  have  disposed  of  tbe  ques- 
tion of  imputed  negligence  as  an  inde- 
pendent question,  merely  mentioning  the  de- 
cision of  the  court  of  the  state  in  which 
the  case  arose  in  connection  with  decisions 
from  other  jurisdictions  on  the  question. 

M  Snaee  4  T.  Co.  V.  Fbieduan,  certiorari 
denied  in  2U  U.  S.  S18,  53  L.  ed.  1066,  29 
Sup.  Ct.  Rep.  700.  The  state  court  had  re- 
pudiated the  turntable  doctrine  in  a  case 
growing  out  of  the  same  state  of  facts  as 
that  involved  in  the  Federal  cose  (Fried- 
man V.  Snare  t  T.  Co.  71  N.  J.  L.  605,  70 
L.H.A.  147,  108  Am.  St.  Rep.  704,  61  Atl. 
401,  2  Ann.  Cas.  407),  though  the  judR- 
ment  of  the  state  court  was  not  res  ju- 
dicata.  . 

••Chicago  V.  Eobbins,  2  Black,  418,  17 
L.  ed.  203. 

»>Yeatea  t.  Illinois  C.  R.  Co.  137  Fed, 
943. 

•iChicaRO  G.  W.  R.  Co.  v.  Price,  38  C. 
C.  A.  230,  B7  Fed.  423;  Hemingway  v. 
Illinois  C.  R.  Co.  62  C.  G.  A.  477,  114  Fed. 
843.  Nor  does  the  fact  that  the  question 
arises  in  a  statutory  action  tor  death 
change   the   rule   in   thin   re^rard.      Ibid. 

**Bvme  v.  Kansas  City,  Ft.  8.  4  M.  R. 
Co.  24  L.R.A.  003,  0  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605.  This  was  an  action 
based  upon  the  failure  of  a  railrond  com- 
pany to  observe  the  statutory  precautions 
in  operating  trains,  and  the  court,  speaking 
bv  Taft.  J„  being  of  the  opinion  that  the 
40  L.R.A.(N.S.) 


.  decisions  of  the  state  court  that  contribu- 
tory negligence  is  not  a  complete  defense 
I  to  an  action  were  based  upon  tbe  Tennessee 
statute,  and  grew  out  of  the  language  of 
the  statute,  they  were  held  binding  upon 
the  Federal  court. 

So,  in  Rogers  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  60  C.  C-  A.  321,  136  Fed.  673, 
state  decisions  construing  the  TennesB<>e 
statute  to  give  damages  notwithstanding 
contributorr  negligence  were  followed  by 
the  Federal  court.  See  infra  IV.  q,  2  (b) 
notes  E3,  64. 

**  Southern  R.  Co,  v.  Simpson,  85  C  C. 
A.  563,  131  Fed,  706,  holding  that  a  de- 
cision of  a  Tennessee  court  against  a  rail- 
road company,  upon  the  ground  that  by 
running  its  engine  backward  at  night  with- 
out a  headlight  it  disabled  itself  from  com- 
plying with  a  part  of  the  statute  requiring 
an  ctTective  lookout,  could  not  be  regarded 
as  an  authoritative  decision  that  the  stat- 
ute is  violated  when  an  engine  is  run  back- 
wards, irrespective  of  whether  the  company 
is  thereby  disabled  from  maintaining  an 
effective  lookout,  although  there  were  gen- 
eral expressions  in  the  opinion  to  that 
effect. 

a*  Gardner  v.  Michigan  C-  r;  Co.  150  U. 
S,  34B,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep,  140. 

MPatton  V.  Illinois  C.  R,  Co,  179  Fed. 
530;  Monthriand  v.  Chicago,  St.  P.  M.  ft 
0.  R.  Co.  191  Fed.  n88. 

IS  Force  v.  Standard  Silk  Co.  160  Fed. 
902.  affirmed  in  95  C.  C.  A.  286,  170  Fed. 
184. 

*T  Hougli  V.  Texas  &  P.  R.  Co.  100  U. 
S,  21.1,  2->5.  2.T  L.  ed.  6)2.  618. 

>«  Wabnsh  R.  Co,  v.  McDaniels,  107  U.  S. 
454,  27  L.  ed.  00.1,  2  Sup.  Ct.  Rep,  032. 
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AN  fellow  Bervanta;  »  to  wbat  acts  the  rule 
Applies;  V  and  the  appticsbility  of  the  rule 
u  effected  bj  contiDued  careleeBneM  upon 
Uw  part  of  the  fellow  servant.*! 


Ordinarily,  as  shown  in  the  laet  aubdivi- 
aion,  common-law  queationa  as  to  the  rela- 
tion of  master  and  servant,  and  the  liabil- 
itj  of  the  former  for  injuries  sustained  b; 
the  latter  in  the  course  of  the  employment, 
are  regarded  as  questions  of  general  law, 
as  to  which  the  decisions  of  the  Btat«  courts 
are  not  controlling  upon  the  Federal  courts. 
When,  however,  the  subject  is  regulated 
bj  a  state  statute,  the  decisions  of  the  liigh- 
(*t  court  of  the  state  on  questions  arising 
under  the  statute  are  controlling  upon  the 
Federal  courts.  At  least  this  is  true  of 
decisions  that  may  be  fairly  regarded  as 
construing  the  statute. 

Thus,  the  decisions  of  the  highest  state 
court  are  binding  on  the  Federal  court  as 
to  questions  concerniog  notice,  under  a  state 
employer's  liability  act;  *S  the  validity,  un- 

n  Randall  t.  Baltimore  &  0.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322  (implied) ;  Chicago,  M.  &  St.  P.  R.  Co. 
r.  Soas,  nz  U.  S.  377,  28  L.  ed.  787,  6 
Sup.  Ct.  Rep.  134  (implied);  Baltimore  & 
0.  H.  Co.  T.  Baugh,  149  U.  S.  308,  37  L. 
ed.  772,  13  Sup.  Ct.  Rep.  914;  Beutler  v. 
Grand  Trunk  Junction  R.  Co.  224  U.  S.  86, 
56  L.  ed.  67Q,  32  Sup.  Ct.  Rep.  402;  North- 
ern P.  R.  Co.  V.  Peterson,  2  C.  C.  A.  157, 
4  U.  S.  App.  574,  61  Fed.  182  reversed  on 
another  ground  in  162  U.  S.  346,  40  L. 


Fed.  382;  Wright 
Fed.  200;  Felton  v. 
Bollard,  37  C.  C.  A.  1,  94  Fed.  784;  Hunt 
V.  Hard,  39  C.  C.  A.  226,  08  Fed.  683;  El- 
liott  V.  Felton,  58  C.  C.  A.  74.  119  Fed. 
270-  Pennaylvania  Co.  v.  Fiahack,  50  C.  C. 
A.  269,  123  Fed.  465;  Jones  v.  Southern 
P.  Co.  75  C.  C.  A.  802,  144  Fed.  973,  7 
Ann.  Cas.  258,  certiorari  denied  in  202  U. 
8.  820,  50  L.  ed.  1174,  26  Sup.  Ct.  Rep. 
760;  Kinnear  Mfg.  Co.  v.  Carlisle.  82  C. 
C.  A.  81,  152  Fed.  933;  Salmons  v.  Nor- 
folk »  W,  R.  Co.  162  Fed.  722 ;  Snipes  v. 
Southern  R.  Co.  01  C.  C.  A.  E03,  166  Fed. 
1. 

And  thia  is  recognized  in  the  following 
state  cases:  Spring  Valley  Coal  Co.  v. 
Patting,  112  111.  App.  4;  Chandler  v.  St. 
Louis  k  S.  F.  R.  Co.  127  Mo.  App.  34.  108 
S.  W.  553;  Farrar  v.  St.  Louis  A,  S.  F.  K. 
Co.  149  Mo.  App.  188,  130  S.  W.  373.  And 
see  infra,  IV.  q,  3,  note  03,  where  question 
irises  in  an  action  under  a  death  statute. 
But  see  infra,  IV.  q,  2,  b,  as  to  questions 
arising  under  statute  dealing  specificially 
with  relation  of  master  and  servant.  But 
see  contra.  Easton  v.  Houston  t  T.  C.  R. 
40  L.R,A.(N.S.) 


der  the  state  Constitution,  of  a  statute  pre. 
eluding  the  acceptance  of  benefits  from  a 
relief  department  as  a  defense  to  an  action 
for  damages;  U  or  a  statute  modifying  the 
fellow  servant  rule,44  So  decisions  of  the 
state  court  will  be  followed  as  to  the  con- 
struction of  a  statutory  provision  respect- 
ing the  liability  of  a  master  for  injuries 
due  to  Uie  negligence  of  a  person  intrusted 
with  Buperintendence;  *•  whether  the  liabil- 
ity in  such  case  is  based  upon  statute  and 
is  independent  of  contract;  *■  the  effect  of 
violation   of   B   statute   by   the   person    in- 

As  shown  in  the  previous  aubdivision.  the 
Federal  courts,  in  the  absence  of  a  statute 
on  the  subject,  reserve  the  right  to  deter- 
mine for  themselves  the  questions  arising 
in  connection  with  the  common -law  rule 
as  to  fellow  servants,  but  when  that  rule 
has  become  the  subject  of  constitutional  or 
statutory  provisions,  those  courts  generally 
follow  the  decisions  of  the  state  conrt  as 
to  the  construction  and  effect  of  such  pro- 
visionB.4l  This  rule  has  been  specifically 
applied  to  the  question  what  classes  of  em- 
ployers are  within  the  operation  of  a  stat- 

Co.  32  Fed.  893,  and  Kerlin  v.  Chicago, 
P.  4;  St.  L.  R.  Co.  50  Fed.  185. 

«New  York,  N.  H.  A  H.  R:  Co.  v. 
O'Leary,  35  C.  C.  A.  562,  B3  Fed.  737; 
fllinois  C.  H.  Co.  V.  Hart,  —  L.R.A.(N.S.) 
— ,  100  C.  C.  A.  49,  176  Fed.  245. 

WMcPeck  V.  Central  Vermont  R.  Co.  23 
C.  C.  A.  110,  50  U.  S.  App.  27,  79  Fed. 
600. 

*«  Crosby  v.  Lehigh  Valley  R.  Co.  128 
Fed.  193;  Pennsylvania  Steel  Ca  v.  Lak- 
konen.  104  C.  C.  A.  513,  181  Fed.  325; 
Spinello  v.  New  York,  N.  H.  A  H.  H.  Co. 
106  C.  C.  A.  189,  183  Fed.  762;  United 
SUtes  GvpBum  Co.  v.  Sliwienska,  106  C. 
C.  A.  38,']83  Fed.  688. 

*»  Atlantic  Coast  Line  R.  Co.  v.  Dunning, 
94  C.  C,  A.  128.  106  Fed.  850. 
.  M  Cakes  v.  Mase,  105  U.  S.  363,  41  L.  ed. 
746.  17  Sup.  Ct.  Rep.  345;  Kane  v.  Erie 
R.  Co.  68  L.R.A.  788,  67  C.  C.  A.  653,  133 
Fed.  681  (the  Federal  court,  however,  was 
obli^d  to  determine  the  question  of  consti- 
tutionality, as  the  state  courts  had  not 
passed  upon  it). 

«S  Proctor  A  Q.  Co.  v.  Williams,  106  C. 
C.  A.  45,  183  Fed.  695. 

M  Dormidy  v.  Sharon  Boiler  Works,  127 
Fed.  485. 

« Malloy  V.  American  Hide  A  Leather 
Co.  107  C.  C.  A.  646,  185  Fed.  776. 

4S  As  stated  at  the  beginning  of  the  note. 
the  question  as  to  the  duty  of  the  Federal 
court  tn  follow  the  decisions  of  the  state 
court  when  involved  in  a  question  arising 
under  the  Federal  CouBtitution  is  not  in 
general  within  the  scope  c>f  this  note.  In 
thia  connection,  however,  mention  is  made 
of  the  case  of  Tiillis  v.  Lake  Erie  A  W.  R. 
Co.  175  U.  S.  348,  44  L.  ed.  192.  20  Sup. 
Ct.  Rep.  138,  declaring  that  the  interpret: 
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ute  modifj'ing  or  abolishing  the  fellow  serv. 
ant  rule;  *  its  applicability  to  employecB 
o(  a  receiver  operating  a,  railroad  under 
direction  of  a  court  of  equity.'*'  So  it  has 
even  been  held  that  the  decisions  of  thf 
state  court  are  bindinf;  as  to  who  are  fel- 
lon  servants,  within  a  statute  declaring 
that  the  eraployer  is  not  bound  to  indemnify 
Ills  employee  for  loss  sulfcred  in  consequence 
of  the  negligence  of  another  person  em- 
ployed by  the  same  employer  in  the  general 
business,  unless  he  has  npglcc^ted  to  use 
ordinary  care  in  the  selection  nf  the  cul- 
pable einployee.'l  As  such  a  statute  is  mere- 
ly declaratory  of  the  common  law,  and  does 
not  profess  to  deal  with  the  question  who 
are  fellow  servants,  it  may  be  don b ted 
whether  state  decisions  under  it  should  not 
be  regarded  as  falling  within  exceptions 
discussed  in  other  BUbdivisions.M    The  same 


doubt  arises  as  to  decisions  of  the  state 
court  as  to  whether  the  defense  of  assumed 
risk  is  impliedly  excluded  liy  statutes  which 
impose  certain  duties  upon  the  master,  but 
do  not  deaj  expri^ssly  with  such  defense- 
In  many  of  the  Federal  cases  in  which  this 
question  has  arisen,  the  court  has  disposed 
of  it  as  though  it  were  a  question  for  the 
independent  judgment  of  the  Federal  court, 
without,  however,  expressly  passing  on  that 
point.**  It  has.  however,  been  expressly 
held  that  Federal  courts  are  hound  by  the 
decision  of  the  highest  state  court  on  this 

The  question  whether  the  Federal  oourto 
are  bound  by  the  decisions  of  the  state 
courts  on  common-law  questions  in  relation 
to  master  and  servant,  when  they  arise  in  a 
statutory  action  for  death,  is  discussed  id 
the  next  subdivision. 


tion  of  a  state  statute  as  affixed  to  it  by 
the  state  court  of  last  resort  will  not  be 
disregarded  by  the  United  States  Supreme 
Court,  ami  a  different  construction  given 
to  the  statute,  which  will  make  it  repug- 
nant to  the  Federal  Constitution. 

WKibbe  V.  Stevenson  Iron  Min.  Co.  69 
r.  r.  A.  145,  130  Fed.  147;  United  SUtea 
leather  Co.  v.  Howell.  80  C.  C.  A.  674,  16] 
Fed.  444:  Atlantic  Coast  Line  R.  Co.  v. 
Farmer,  100  C.  C.  A.  244.  176  Fed.  692. 

"Central  Trust  Co.  v.  East  Tennessee. 
V.  *  G.  R.  Co,  61»  Fed.  353,  It  was  argued 
in  this  esse  that  the  decision  of  the  state 
court  was  not  a  construction  of  the  statute, 
but  was  an  applicitinn  of  the  common  law 
to  the  statute,  and  that,  being  such,  it  was 
merely  advisory  to  a  Federal  court,  and 
should  not  control  it.  The  court,  however. 
quoted  from  the  opinion  of  the  state  court, 
to  show  that  its  decision  was  based  npon  a 
construction  of  the  statute. 

"Northern  P.  R.  Co.  v.  Hogan.  II  C.  C. 
A.  51.  27  U.  S.  App.  1B4.  03  Fed,  102. 
Thayer,  D,  J.,  writing  for  the  court,  said : 
"TnHeed,  it  would  lead  to  intolerable  re- 
sults, which  will  be  readily  apprehended, 
if  the  Federal  courts  should  eitlier  deny  the 
authority  of  such  stntutes,  or  refuse  to  en- 
force them  according  to  the  interpretation 
placed  thereon  by  the  courts  of  the  state, 
particularly  hy  its  court  of  last  resort.  .  ,  . 
It  is  the  statute,  however,  and  not  the  com- 
mon law.  which  is  now  in  force  in  the  state 
of  North  Dakota;  and  it  Js  the  statute,  as 
construed  by  the  highest  court  of  that  state, 
which  must  determine  the  rights  of  the 
parties,    and    control    the    decision    in    the 

And  in  Northern  P.  R.  Co,  v.  Hamblv, 
154  n.  S.  34fl.  .18  I.,  ed,  IflO!).  14  Sup.  C't. 
Rep.  D8.1,  involvint!  a  similar  statute,  the 
court  seems  to  have  assumed  that  the  deci- 
sion of  a  state  court  on  the  question  as  to 
who  were  fellow  servants  within  the  stat- 
ute would  be  controlling  though  as  a  mat- 
ter of  tact  the  decision  involved  was  ren- 
dered by  the  supreme  court  of  the  territory, 
and  the  court  said:  "While  this  constrnc- 
4(1  I-.11.A,|N,S.) 


tion  given  by  the  supreme  court  of  a  ter- 
ritory is  not  obligatory  upon  this  court, 
it  is  certainly  entitled  to  respectful  con- 
sideration, and  in  a  doubtful  case  might 
well  be  accepted  as  turning  the  scale  in 
favor  of  the  doctrine  there  announced.  .  .  , 
We  may  safely  assume  that  the  construc- 
tion thus  given  to  this  statute  will  not  be 
overruled  by  the  courts  of  the  two  states 
which  have  succeeded  the  supreme  court  of 
the  territory,  without  most  cedent  reasons 
for  their  action," 

MSnpra.  III.  g;  III.  e. 

M  See  Den\-er  4  R.  G.  R.  Co.  v.  Norg&te, 
a  L.R.A.(N,S,)  081.  and  cases  cited  in  the 
opinion  and  in  the  note  to  that  case;  eases 
cited  in  notes  to  Johnson  v.  Mammoth  Vein 
Coal  Co,  19  L.R.A.(N.S.)  646,  and  Poll 
v.  Nuna  Block  Coal  Co.  33  L.R.A,(N.S.) 
046. 

M  Inland  Steel  Co.  v.  Kachwinski,  80  C. 
C.  A.  571,  161  Fed.  219;  Welsh  v.  Barber 
Asphalt  Paving  Co.  93  C.  C.  A.  101,  167 
Fed,  465,  And  in  E.  S.  Higeins  Carpet  Co, 
V.  O'Kecte,  26  C.  C.  A.  220,  51  U.  S.  App. 
74.  79  Fed.  900.  and  Chicago-Coulterville 
Coal  Co.  V.  Fidelity  ft  C,  Co.  130  Fed.  1)57. 
the  courts,  without  expressly  declaring  that 
the  Federal  courts  were  bound  by  the  con- 
struction placed  upon  the  statute  by  ths 
highest  court  of  the  state,  allude  to  such 
construction  as   though   it  were   conclusive. 

In  Welsh  v.  Barber  Asphalt  Paving  Co. 
93  C.  C.  A,  101,  J67  Fed,  405.  the  court 
expressly  said  that  the  question  was  one  of 
the  construction  of  a  state  statute,  and  its 
effect  upon  the  common-law  rule,  and  ex- 
pressed its  dissent  to  the  assumption  in  St. 
touis  Cordage  Co.  v.  Miller,  63  L.R.A.  551, 
01  C.  C,  A.  477,  126  Fed.  495.  that  the  ques- 
tion was  one  of  general  law.  to  be  deter- 
mined upon  general  jJrinciples.  The  Ore- 
gon statute  in  questinn  in  the  Welsh  Case 
having  been  adopted  from  Washington,  the 
construction  placed  upon  it  by  the  supreme 
court  of  the  latter  state  was  held  binding 
hy  the  Federal  court. 

In  Federal  Lead  Co.  v.  Swvers.  88  C.  C. 
A.  547.  161   Fed.  689,  refusing  to  follow  a 
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a,  statutory  action  for  death. 

Th«  decisioiiB  of  the  highest  state  court 
npoD  questions  distinctive  of  a  statute  giv- 
ing a  right  of  actioD  for  a  negligent  homi- 
eide  are  binding  upon  the  Federal  courts;  "' 
and  tile  doctrine  has  b«en  specificallf  de- 
clared with  respeet  to  the  question  whether 
the  statute  creates  a  new  cause  of  action, 
or  transmits  an  existing  cause  of  action;  U 
whether  the  provision  of  the  statute  in  re- 
lation to  notice  creates  a  condition  prece- 
dent or  subsequent ;  '^  whether  a  nonresident 
alien  is  within  the  benetlt  of  the  stat- 
ute :•>  the  question  of  damages;  *■»  in- 
cluding the  right  to  exemplary  damages;  »> 
and  the  right  to  compenagtion  for  pain  and 
suffering;  •"  the  question  whether  a  hus- 
band ia  the  "next  of  kin"  of  the  wife,  within 
the  provision  defining  the  bene  lie  iariea.*> 
The  character  of  the  statute,  however,  as 
penal  or  otherwise,  so  far  as  it  alTects  the 
jurisdiction  of  the  Federal  court,   is  to  be 


decision  of  a  state  intermediate  appellate 
court,  it  seems  to  liave  been  assumed  that 
■  decision  of  ibe  highpst  court  of  the  state 
on   the   suhject   would    iiave   been    binding. 

U  !>ee  coses  cited  in  sutiseqiient  notes  to 
this  action.  The  case  of  Walsh  v.  New 
York,  N,  H.  k  H.  R.  Co.  173  Fed.  494, 
holding  tliat  recourse  cannot  be  had  to  a 
atate  statute  to  determine  whether  or  not 
a  cause  of  action  given  by  a  Federal  stat- 
ute survives,  is,  of  course,  not  opposed  to 
the  text  an  this  subject,  and  is  not  within 
the  scope  of  the  note. 

MMatz  V.  Chicago  &,  A,  R.  Co.  85  Fed, 
180.  In  this  case,  however,  it  appeared 
that  the  precise  point  had  not  been  decided 
in  the  state  court,  and  it  was  declared  that 
mere  dirfa  concerning  the  construction  are 
not  binding  on  the  Federal  court. 

"Spinello  V.  New  York.  N.  H.  A  H.  R. 
Co.  lOfl  C.  C,  A.  189,  183  Fed,  782. 

WZeiger  v.  Pennsvlvania  R.  Co.  86  C.  C. 
C.  A.  fln,  158  Fed.  809;  Fulco  v.  Schuylkill 
Stone  Co.  94  C.  C.  A.  498,  16B  Fed.  98; 
Saveljich  v.  Lytle.  97  C.  C.  A.  443,  173  Fed. 
377;  Dehitulia  v.  I.*high  &  W,  Coal  Co.  174 
Fed.  886.  In  the  former  case  the  court  said 
(hat  the  theory  that  the  state  decisions 
did  not  construe  a  statute,  but  emmciated 
1  supposed  policy  of  law,  was  ingenious,  but 
Dnsound.  and  that  whether  the  limitation 
of  the  statute  was  or  was  not  founded  on 
considerations  of  public  policy  was  unim- 
portant, as  in  any  event  the  decisions  were 
interpreting,  and  put  a  construction  upon, 
the  statute.  (But  see  supra,  HI.  e.)  Cases 
like  Maiorano  v.  Baltimore  &  O.  R. 
Co,  213  V,  S.  288.  S3  L.  ed.  702,  26  Sup.  Ct. 
Rep.  424.  holding  the  same  on  writ  of  error 
to  the  state  court,  are,  for  reason  stated  in 


,  m  poi 


'•Qiiinette     v.     Hisso.     5     L.R.A.  CN.S.) 
3W3.  69   C.   C.  A.   50.1,    136   Fed.   a-W.   cer- 
tiorari denied  in   199  V.  S.  806,  50  L.  ed. 
»30.  26  Sup.  Ct.  Rep.  746. 
40  UR.A.(N.S.) 


determined  by  that  court  for  itself,  unaf- 
fected by  the  decisions  af  the  state  court.^^ 
Of  course,  even  when  a  question  distinctive 
of  tlic  statute  is  involved,  the  Federal  court 
must  determine  the  question  for  itself,  if  it 
has  not  been  settled  by  the  decisions  of  the 
highest  state  court.M 

State  court  decisions  are  not  conclusive 
upon  the  Federal  courts  as  to  questions 
which,  though  arising  in  a  statutory  action 
for  death,  are  not  distinctive  or  peculiar  to 
that  character  of  actions,  but  pertftin 
equally  to  the  common-law  action  for  negli- 
gent injury.  Thus,  it  has  been  held  that 
the  question  as  to  who  are  fellow  servants, 
though  arising  in  a  statutory  action  for 
the  death  of  an  employee,  is  a  general  ques- 
tion, to  be  determined  by  the  Federal  court 
for  itself,  whether  the  state  statute  be  re- 
garded as  creating  a  new  right  of  action, 
or  as  simply  abrogating  the  common-law 
rule  by  which  actions  for  personal  injuries 
nre  extinguished  by  death. B»»     And   it  has 

»e  Louisville  4  N.  R.  Co.  v.  Lansford,  42 
C.  C.  A.     100,  102  Fed.  82. 

*>  Jacobs  V.  Glucose  Sugar  Eet.  Co.  140 
Fed.  706. 

siJoplin  &  P.  R.  Co.  V.  Payne,  194  Fed. 
387. 

8»  Perkins  v.  Boston  &  A,  R.  Co.  90  Fed. 
321;  Malloy  v.  American  Hide  ft  Leather 
Co.  148  Fed.  482,  reversed  on  another 
ground  in  107  C.  C.  A.  646,  185  Fed.  778. 
The  Federal  court,  however,  ought  to  lean 
toward  the  decisions  of  the  state  court  on 
this  point.  Perkins  y.  Boston  &  A.  R.  Co. 
supra.  And  see  Lym'an  v.  Boston  &  A.  B. 
Co.  70  Fed.  409. 

8S  Thus,  the  United  States  Supreme  Courif 
in  Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
28  L.  ed.  439,  in  passing  upon  the  ques- 
tion whether  an  administrator  appointed 
in  New  York  could  maintain  the  action 
under  the  New  Jersey  statute,  said;  "The 
right  to  recover  for  an  injury  to  the  per- 
son resulting  in  death  is  of  very  recent 
origin,  and  depends  wholly  upon  statutes 
of  the  diiTerent  states.  The  questions  grow- 
ing out  of  these  statutes  are  new,  and  many 
of  them  unsettled.  Each  state  court  will 
construe  its  own  statute  on  the  subject, 
and  dilTerences  are  to  be  expected.  In  the 
absence  of  any  contrulling  authority  or 
general  concurrence  of  decision,  this  court 
must  decide  for  itself  the  question  now  for 
the  first  time  presented  to  it,  and,  with 
every  respect  for  the  courts  which  have  held 
otherwise,  we  think  that  sound  principle 
clearly  authorizes  the  administrator  in  cases 
like  this  to  maintain  the  action."  .4nd  see 
Matz  V.  Chicago  4  A.  R.  Co.  85  Fed.  18Q, 
supra,  note  58. 

«•  Elliott  V.  Felton,  56  C.  C.  A.  74.  119 
Fed.  270.  Lurton,  J.,  speaking  for  the  court, 
said  that  the  state  court  not  having  made 
the  statute  the  basis  of  any  decision  as  "to 
the  liability  of  an  cmplover  for  an  injury 
to  one  servant  by  the  negligence  of  anothen 


>then 
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been  held  that  the  Federal  rule  which  pltuwa 
the  burden  of  proof  of  contributory  negli- 
gence upon  the  defendant  applies  to  an  ac- 
tion for  death  under  a  state  statute,  irre- 
spective of  the  deciBiona  of  the  state  court 
OD  that  point.M 

r.  Licenee;  tntoxlcatlng  liquor. 
In  the  absence  ol  anj  conflict  with  the 
Federal  Constitution  or  statutes,  it  baa 
been  held  that  a  decision  of  the  highest 
state  court  will  be  followed  as  to  the  valid- 
ity, under  the  state  laws,  of  a  license 
ordinance  adopted  by  a  board  of  county 
supervisorB,^*  or  ordinances  respecting  the 
traffic  in  intoxicating  tiquors.W  Cases  in- 
volving the  question  whether  state  etatutes 
or  ordinances  on  these  subjects  are  in  vio- 
lotion  of  the  Federal  Constitution  or  stat- 
utes are,  of  course,  not  in  point. 


The  character  and  extent  of  the  powers 
and  liabilities  of  the  political  bodies  or 
municipal  corporations  of  a  state  are  in 
general  questions  of  local  law,  as  to  which 
the  decisions  of  the  supreme  court  of  the 
state  which  creates  those  bodies  are  au- 
thoritative in  the  Federal  courts.'^  In 
a  case  involving  the  validity  of  a  statute 
providing  for  the  organization  of  irrigation 
districts,  the  United  States  Supreme  Court, 


while  declarii^  it  to  be  the  duty  of  the 
Federal  courts  to  decide  for  themselves 
whether  the  statute  was  in  violation  of  the 
Federal  Constitution,  said  that  it  would  not 
be  justified  in  holding  the  act  to  be  in 
riolation  of  the  state  Constitution  in  face 
of  fair  and  repeated  decisions  of  the  highest 
court  of  the  state  to  the  contrary,  under  the 
pretexit  that  it  was  deciding  principles  of 
general  coDstitutional  law.**  So,  in  an 
early  case  it  was  remarked  that  if  the  state 
of  Gieorgia  had  practically  settled  the  limits 
of  a  certain  county,  such  settlement  ought 
to  have  been  conclusive  upon  the  circuit 
court.n  So,  it  has  been  held  that  state 
decisions  will  be  followed  as  to  the  author- 
ity of  a  public  board  i'"'  and  as  to  the 
contracts  of  counties  or  school  districts.Tl 
And  the  Federal  courts  uniformly  follow 
the  decision  of  the  state  courts  construing 
constitutional  or  statutory  provisions  in 
relation  to  municipal  corporations)  and 
this  rule  has  been  applied  to  questions  con- 
cerning the  dissolution  of  municipalities;  71 
municipal  boundaries;  T>  the  construction 
and  effect  of  statutes  providing  for  the 
destruction  of  property  to  prevent  Are;'* 
the  authority  of  a  city  under  its  charter 
to  order  the  destruction  of  liquor,  and  it« 
liability  for  the  liquor  destroyed  there- 
under; 7'  the  validity  of  an  ordinance  pro- 
hibiting erection  of  bill  boards;  M  power 
to  encourage  the  establishment  of  private 
manufacturing  establishments;  7?   and  gen- 


there  was  no  basis  for  the  suggestion  that 
the  legislature,  when  enacting  the  survival 
.statute,  intended  to  adojit  the  law  as  de- 
clared by  the  existing  decisions  of  the  state 
court,  as  a  atntutory  rule  of  liability  where 
death   resulted   from   tlie  wrongful   act. 

«  Hemingway  v.  Illinois  C.  K.  Co.  52  C. 
C.  A.  477,  114  Fed.  843. 

a*Flanigan  v.  Sierra  Couiitv,  196  U.  S. 
663,  49  L.  ed.  597,  25  Sup.  Ct.  Rep.  314; 
Wheeler  v.  Plumas  County,  190  U.  S.  5(12, 
49  L.  ed.  609,  25  Sup.  Ct.  Rep.  3]B.  Sec 
also  Osborne  v.  Florida,  J64  U.  S.  650.  41 
L.  ed.  586,  17  Sup.  Ct.  Rep.  214,  holdin" 
on  error  to  the  slnte  court,  that  a  state 
decision  will  be  followed  as  to  the  conBtmc- 
tion  of  a  statute  prcBcribing  a  state  license 

••Crowley  v.  Chrisfensen,  137  U.  S.  86, 
34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Miller 
V.  Amnion,  145  U.  S.  421,  38  L.  ed.  759,  12 
Sup.  Ct.  Rep.  884;  Gioz7Ji  v.  Tiernan,  148 
U.  S.  857,  37  L.  ed.  599,  13  Sup.  a.  Kep. 
721. 

»T  Johnson  T.  St.  Louis,  96  C.  C.  A.  617. 
.172  Fed.  31,  18  Ann.  Cas.  949;  Goodrich 
V.  Chicago,  4  Biss.  18.  Fpd.  Cas.  No,  5,542. 

••Fallhrook  Irrig,  Dist.  v,  Bradlev,  164 
U.  S.  112,  41  L.  ed.  389,  17  Sup.  Ct.  Eep. 
68. 

•••Patterson  v.  Jenks.  2  Pet  218,  7  L. 
ed.  402. 

n  Hoyt  V.  Gleason,  85  Fed.  885. 
40  L.K.ji.(N.S.) 


Ti  Thompson  V.  Searcy  County,  8  C.  C 
A.  674,  12  U.  S.  App.  618.  67  Fed.  1030. 
See  Bupra,  IV.  a,  3,  as  to  county  bonds- 

In  CapiUl  Bank  v.  School  Dist.  No.  26, 
11  C.  C.  A.  614,  27  U.  S.  App.  479,  63  Fed. 
938,  state  decisions  with  reference  to  the 
power  of  the  school  district  to  issue  war- 
rants  for  a  school  building  were  followed 
as  a  reaeonable  construction  of  the  statute, 
but  whether  the  decision  of  the  state  court, 
construing;  the  law  of  a  territory  out  of 
which  the  state  had  been  carved,  should  be 
given  the  same  force  and  effect  as  a  deci- 
sion of  that  court  construing  an  act  of  the 
legislature  of  the  state,  was  not  decided. 

TSRii^ling  V.  Hempstead,  113  C.  0.  A. 
464,  193  Fed.  S96. 

Ti  Forsyth  v.  Hammond,  166  U.  S.  506, 
41  L  ed.  1095,  17  Sup.  Ct.  Rep.  885,  re- 
versing 18  C.  C.  A.  175,  34  U.  8.  App.  652, 
71   Fed.  443. 

M  Bowditch  ».  Boston,  101  U.  8.  18,  25 
L.  ed,  980. 

n  Richmond  v.  Smith,  16  Wall.  429,  21 
L.  ed.  200. 

TSWhitmier  ft  F.  Co.  t.  Buffalo,  118 
Fed.  773. 

n  Sutherland- frames  Co.  v.  Evart,  30  C, 
r.  A.  305,  58  U.  S.  App.  335.  86  Fed.  597. 
But  see  Olcott  v.  Fond  du  Lao  County,  IB 
\^'all.  678.  21  L.  ed.  382,  supra,  IIL  e,  not« 
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erally  aa  to  the  power  to  incur  indebted- 
nesa  and  make  contracta.TI  But  it  h»»  been 
held  that  white  a  Federal  court  is  bound 
by  the  conatruction  placed  by  the  highest 
■tate  court  upon  a  constitutional  provision 
limiting  municipal  indebtedness,  it  ia  not 
bound  b;  a  decision  of  that  court  as  to 
whether  a  particular  proposed  contract  and 
issue  of  bonds  will  violate  the  provision! 
of  the  Constitution  thus  construed  ;T>  and 
that  state  decisions  upon  the  validity  of 
contracts  that  rest  upon  general  principles 
or  npon  evidential  value  of  certain  facta, 
and  not  upon  the  construction  of  a  local 
statute,  are  not  binding  upon  the  Federal 
conrt.W  And  it  has  been  declared  that  a 
decision  of  the  state  court,  whether  re- 
garded aa  construction  of  the  state  Con- 
etitntioo  or  as  relating  to  a  question  of 
general  law,  defining  the  word  "debt,"  is 
not  binding  upon  the  Federal  court,  unless 
in  plain  harmony  with  the  language  of  the 
Constitution  or  the  settled  judicial  con- 
ttruction  thereof  existing  at  the  time  the 
contract  was  entered  into.  This,  however, 
was  perhaps  intended  to  be  limited  to  cases 
'involving  a  question  under  the  Federal  Con- 
stitution, in  which  event,  for  reasons  previ- 


ously explained,  it  is  not  within  the  aeope 
of  the  note.*!  It  has  also  been  held  that  the 
decision  of  the  highest  state  court,  that 
the  remedy  by  mandamua  to  enforce  a  war- 
rant issued  by  a  municipali^  is  exclusive 
of  an  action,  does  not  prevent,  an  action  in 
the  Federal  courts.*u 

The  questions  of  municipal  liability  for 
defects  or  obstructions  in  the  street,!!  and 
liability  for  the  torts  of  officers  or  em- 
ployees,** though  not  involving  any  specific 
statute,  and  turning  upon  the  distinction 
between  governmental  and  private  func- 
tions, have  been  regarded  aa  local  ques- 
tions, as  to  which  the  decisions  of  the  state 
courts  are  controlling.  And  this,  of  course, 
is  true,  a  fortiori,  if  the  decisions  of  the 
state  court  rest  upon  a  statute.** 

t.  PubUo  aervioe  oorporattana. 

Assuming  that  there  is  no  question  under 
the  Federal  Constitution  or  statutes,  the 
decisions  of  the  highest  state  court  are  in 
general  binding  upon  the  Federal  court  as 
to  the  validity,  under  the  state  Constitution, 
of  statutes  in  relation  to  public  service  cor- 
porations; *'  and  as  to  the  construction  of 


'•German  Ins.  Co.  v.  Manning,  95  Fed. 
597;  Sioux  Falls  v.  Farmers'  Loan  &  T.  Co, 
89  C.  C.  A.  373.  136  Fed,  721.  See  auprs, 
IV.  a,  3,  as  to  municipal  bonds. 

TO  Ottumwa  V.  City  Water  Supply  Co. 
59  L.RJ.  004,  EB  C.  C.  A.  219,  119  Fed. 
315.  And  this  decision  of  the  circuit 
court  of  appeals  was  held  binding  upon  the 
Federal  circuit  court  in  a  subsequent  suit 
between  the  same  parties  involving  dif- 
lerent  contract,  but  made  pursuant  to  same 
ordinance.  City  Water  Supply  Co.  v.  Ot- 
tumwa, lEO  Fed.  309.  See,  further,  as  to 
this  exception  supra,  III.  f. 

■tHankato  v.  Barber  Asphalt  Paving  Co. 
73  C.  C.  A.  439,  U2  Fed.  32B.  The  court 
said:  "In  so  far  as  it  [the  decision  of  the 
stale  court]  construes  a  local  law,  the  char- 
ter of  the  city  of  Manhato,  under  certain 
condition  of  facts,  it  is  [finding].  This 
is  settled  by  abundant  authority,  a ut  in  so 
far  as  it  expresses  the  opinion  of  the  state 
court  on  general  principles  of  the  law  of 
contract,  or  on  the  evidential  value  of  facts, 
it  clearly  is  not.  As  to  such  question,  it 
is  not  only  the  privilege,  but  the  duty,  of 
this  court,  which  it  owes  to  suitors  entitled 
to  invoke  its  jurisdiction,  to  exercise  its 
independent  judgment."  Another  reason 
for  holding  that  the  state  decision,  even 
if  it  were  to  be  regarded  as  a  construction 
of  a  local  law,  was  not  of  controlling  au- 
thority, was  found  in  the  fact  that  the  de-  , 
rision   in  question  was  rendered  upon   the  I 

«  ula.<1ja> 


*l  Columbia  Ave.  Sav.  Fund,  8.  D.  Title 
ft;  T.  Co.  V.  Dawson,  130  Fed.  152.  The 
court  cites  a  number  of  eases  to  the  effect 
that,  in  passing  upon  the  question  of  im- 
pairing the  obligation  of  a  contract,  the 
Federal  court  is  not  bound  by  the  decisions 
of  the  state  court  as  to  the  nature  of  the 
contract,  or  whether  it  has  been  impaired. 

*l«  First  Nat.  Bank  v.  Port  Townsend, 
loa  C.  C.  A.  654,  184  Fed.  674.  And  see 
infra,  IV.  x,  note  69. 

M  Detroit  v.  Osborne,  135  U.  S.  482,  34 
L.  ed.  260,  10  Sup.  Ct.  Rep.  1012;  Blay- 
lock  V.  Muskogee,  54  C.  C.  A.  839,  117  Fed. 
12S. 

•«  Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Fed.  2S8  {liability  for  negligence  of  em- 
ployee charged  with  duty  of  preventing 
spread  of  fire);  Edgerton  v.  New  York,  27 
Fed.  230;  Clark  v.  Atlantic  City,  180  Fed. 
69B   (false  arrest). 

"Merrill  v.  Portland,  4  Cliff.  138,  Fed. 
Cas.  No.  9,470. 

*»  Chicago.  B.  ft  Q,  R.  Co.  v.  Smyth.  103 
Fed.  376;  Underground  R.  Co.  v.  New  York, 
116  Fed.  952. 

In  San  Jose-Los  Gatos  Interurban  R.  Co.  ' 
V.  San  Jose  R.  Co.  84  C.  C.  A.  265,  166 
Fed.  4S5,  13  Ann.  Cas.  571 ,  however, 
the  Federal  court  declined  to  follow  a 
state  decision  as  to  the  construction 
of  a  contract  with  reference  to  the  right 
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such  et«tut«8.**  The  rule,  however,  ib  sub- 
ject to  the  exception  with  reference  to  deci- 
sions rendered  after  the  rights  of  pRrtieB 
liave  accrued.*'' 

.V.  Motwpoltea. 
A  Federal  court,  though  not  bound  by  a 
decision  of  an  intermediate  state  appellate 
court  as  to  the  construction  and  effect  of  a 
state  statute  with  respect  to  monopolies  in 
restraint  of  tra.de,  is  bound  to  follow  the 
decision  of  the  highest  state  court,  if  it 
does  not  come  in  conflict  with  the  Federal 
Constitution  or  statute.'* 

uu.  Eminent  domain, 
Manj  of  the  judicis,!  declarations  as  to 
the  duty  of  the  Federal  court  .to  abide  by 
tlie  decisions  of  the  state  courts  on  questions 
in  relation  to  eminent  domain  are  to  be 
found  in  cases  that  came  before  the  Federal 
Supreme  Court  on  writ  of  error  to  the  state 
court,  and  the  cases  therefore  presented 
either  a  question  under  tlie  Federal  Cousti- 
tutioQ,  or  a  question  of  state  law,  not  open 
to  review  by  the  Federal  court  at  all,  and 
for   the   reasons   explained  in   the   scope   of 


the  note,  are  not  in  point  on  the  subject 
of  this  annotation.** 

But  it  has  been  held,  in  cases  originating 
in  the  lower  Federal  courts,  and  presenting 
no  question  under  the  Federal  Constitution 
or  statutes,  that  the  decisions  of  the  high- 
est state  court  are  to  be  followed  as  to  the 
liability  of  a  municipality  for  damage  to 
lateral  support  by  a  public  improvement;  »• 
as  to  character  or  extent  of  interest  ac- 
quired in  condemnation  proceedings;" 
whether  benefits  may  be  considered  in  as- 
sessing damages;**  what  constitutes  dam- 
age within  a  state  Constitution  declaring 
that  private  property  shall  not  be  taken  or 
damaged  for'public  use  without  compeosa- 
tion.M« 

The  United  States  has  declared,  general- 
ly, that  the  determination  of  all  questions 
arising  under  the  tax  laws  is  a  matter 
primarily  belonging  to  the  state  courts,  and 
the  national  tribunals  universally  follow 
their  ruling,  except  in  cases'  where  it  is 
claimed  that  some  right  protected  by  the 
Federal    Constitution    has    been    invaded.** 


of  different  lines  of  street  railway  to  use 
the  same  street,  which  depended  upon  the 
opinion  of  one  judge  not  concurred  in  by  a 
majoritv. 

WHawes  v.  Contra  Costa  Water  Co.  6 
Sawy.  287,  Fed.  Cos.  No.  6,235  (question 
whether  under  statute  water  company  was 
bound  to  furnish  water  for  certain  pur- 
poses) ;  Westerly  Waterworks  Co.  v.  West- 
erly, 75  Fed.  181  (statute  authorizing  the 
laying  of  water  pipes  to  supply  inhabitants 
of  city  with  water);  Sunset  Teleph.  &. 
Teleg,  Co.  v.  Pomona.  97  C,  C.  A.  H5],  172 
Fed.  829  (whether  statute  permitting  tele- 
graph company  to  construct  lines  in  high- 
w^   includes   telephone   corporations). 

The  duty  to  follow  the  decisions  of  the 
stat«  court  when  applicable  to  the  ques- 
tion under  eonsideration  was  also  recog- 
nized ia  Wiemer  v.  Louisville  Water  Co. 
1.10  Fed.  251,  but  it  was  held  that  the  de- 
cision relied  on  was  not  applicable  to  the 
question  before  the  Federal  court. 

And  in  Seceomb  v.  Wuratere,  83  Fed. 
856,  the  court,  in  determininj;  a  motion  for 
a  preliminary  injunction,  followed  a  deci- 
sion of  an  intermediate  state  appellate 
court  construing  a  statute  limiting  the  pe- 
riod for  which  a  street  tranchiae  may  be 
.  granted,  though  the  question  had  not  been 
settled  by  the  state  court  of  last  resort. 

There  are  many  other  Federal  cases 
which  have  declared  the  duty  of  the  Fed- 
eral courts  to  follow  the  state  decisions  on 
such  points,  which  are  not  within  the  scope 
of  the  note,  because  they  came  up  on  writ 
of  error  to  the  state  court,  or  at  all  events 
involved  a  question  arising  under  the  Fed- 
eral Constitution. 

W  Central  Trust  Co.  v,  Citiiiene'  Street  R. 
-10  L.R.A.(N.S.) 


Co.  82  Fed.  1,  appeal  dismissed  in  27  C.  C. 
A.  580,  63  U.  S.  App.  658,  83  Fed.  529. 
Bartholomew  v.  Austin.  29  C.  C.  A.  S68, 
52  U.  S.  App.  512,  86  Fed.  35». 

*•  Continental  Securities  Co.  v.  Infer- 
horough   Rapid   Transit   Co.   165   Fed.   945. 

In  National  Cotton  Oil  Co.  v.  Texas,  197 
U.  S.  115,  49  L.  ed.  689,  25  Sup.  Ct.  Rep. 
379,  it  is  held  that  the  construction  given 
by  the  state  courts  to  a  state  statute,  as 
removing  the  discriminatory  features  of  a. 
prior  anti-trust  law,  is  conclusive  upon  the 
Federal  Supreme  Court  in  determining,  on 
writ  of  error  to  the  state  court,  whether 
such  statute  denies  the  equal  protection  of 
the  law.  This  case,  however,  is  not  with- 
in the  scope  of  the  note. 

SS  See,  for  illustration,  Baltimore  Trac- 
tion Co.  v.  Baltimore  Belt  R.  Co.  151  U.  S. 
137,  38  L.  ed.  102,  14  Sup.  Ct.  Rep.  294; 
Long  Island  Water  Suppiv  Co.  v.  Brooklvn, 
1(18  U.  S.  ens.  41  L.  ed. '1185,  17  Sup.  Ct. 
Rep.  718;  Backus  Jr.  A.  Sons  v.  Fort  Street 
I'nion   Depot  Co.   160  U.  S.  567,  42  L.  ed. 


172  Fed.  31,  18  Ann.  Cas.  949. 

*l  Kennedv  v.  Indianapolis,  11  Biss.  13, 
Fed.  Cas.  No.  7,703. 

Mlbid. 

**»  Idaho  4  W.  N,  R.  Co.  v.  Nagle,  100 
C.  C.  A.  578,  184  Fed.  698. 

W  Lewis  V.  Monson.  151  U.  S.  645.  38 
L.  ed.  265,  14  Sup.  Ct.  Rep,  424.  and  see 
other  cases  cited  in  this  subdivision.  But 
see  Olcott  T.  Fond  du  Lac  County,  18  Wall. 
678,   21    L,   ed.  382. 

In  an  early  case,  the  United  States  Su- 
preme C/ourt  said :  "Tliere  can  be  no  class 
of  laws  more  strictly  local  in  their  charac- 
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as 


This  rale  has  been  applied  to  &  question  aa 
general  in  its  nature  as  that  whether  rail- 
road aid  is  a  "corporate  purpose"  for  which 
taxes  maj  be  raiBed;  »»  but,  on  the  other 
hand,  it  hat  been  held  that  the  question 
what  i*  a  public  use  for  which  taxes  may 
be  raised  is  a  question  as  to  which  the  Fed- 
eral courts  are  not  bound  bj  the  decisions 
of  the  highest  state  courts.** 

The  rule  that  the  decisions  of  the  state 
court  are   controlling   has   been   applied  to 

ter,  and  which  more  directly  concern  real 
property,  than  these  [tax  laws].  They  not 
onljr  constitute  a  rule  of  property,  but 
tbeiT  construction  by  the  courts  of  the  state 
should  be  followed  by  the  courts  of  the 
United  States  with  equal,  if  not  with 
greater,  strictness  than  the  CDnstruetion  of 
any  other  class  of  laws."  Games  v.  Stiles, 
14  Pet.  322,  10  L.  ed.  476. 

Nor  does  the  fact  that  the  decision  of 
the  state  supreme  court  sustaining  the 
constitutionality  of  a  state  statute  was  con- 
tained in  a  prepared  case,  which  did  not 
involTe  a  genuine  controversy,  prevent  the 
Federal  court  from  following  it.  Adams 
Exp.  Co.  T.  Ohio  State  Aaditor,  186  U.  S. 
IH  41   L.  ed.  683,   17   Sup.  Ct.  Rep.  303. 

And  the  decision  of  the  state  court  hold- 
ing that  the  statute  is  not  in  violation  of 
the  state  Constitution,  rendered  before 
final  judgment  in  the  action  in  the  Federal 
court,  should  be  followed  by  that  court  not- 
withstanding that  the  Federal  court  had 
previously  held  otherwise  upon  a  demurrer. 
Western  U.  Teleg.  Co.  v.  Poe,  64  Fed.  6 
(opinioD  by  Taft,  J.)  ;  Sandford  v.  Poe,  60 
1^R.A.  641,  16  C.  C.  A.  305.  37  U.  S.  App. 
378,  69  Fed.  640  (opinion  by  Lurton,  J.). 
In  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  8.  194,  41  L.  ed.  883,  17  Sup.  Ct, 
Rep.  305.  affirining  the  last  two  decisions, 
it  was  also  held  that  the  decision  of  the 
state   court   was   binding,    though   the   Su- 


But  it  has  been  held  that  a  decree  of  ttie 
Frderal  court  will  not  be  reversed  on  a  bill 
of  review  because  of  a  subwquent  decision 
of  the  stat«  courts  at  variance  with  the  de- 
cision of  the  Federal  court  as  to  the  con- 
it  itutionality  of  a  taxing  statute,  where 
the  point  liad  not  been  decided  by  the  state 
court  at  the  time  of  the  Federal  decision. 
King  V.  Dundee  Mortg.  ft  Trust  Invest.  Co. 
28  Fed.  33. 

In  Central  R.  4  Bltg.  Co.  v.  Wright,  164 
D.  S.  327,  41  L.  ed.  464,  17  Sup.  Ct.  Rep. 
80,  the  United  State*  Supreme  Court  re- 
fused to  accept  as  controllmg  the  headnote 
of  a  Georgia  case  construing  a  taxing  stat- 
Bte,  upon  the  ground  that  it  was  not  borne 
out  by  an  examination  of  the  case,  and  was 
not  concurred  in  by  a  majority  of  the 
judges,  although  they  agreed  in  the  result. 

There  are  many  cases  in  the  Federal  Su- 
preme Court  declaring  that  the  state  court 
decisions  with  reference  to  taxation  are  to 
be  followed  or  are  conclusiife,  that  are  not 
within  the  scope  of  this  note,  for  the  reason 
40  L.RA.(N.8.) 


the  validity,  under  the  state  Constitution, 

of  a  statute  imposing  certain  charges  upon 
foreign  insurance  coAipaiiy  for  the  benefit 
of  municipalities  ;>*>  to  the  question 
what  property  is  within  the  jurisdiction 
for  purposes  of  taxation,  assuming  that 
there  is  no  question  under  the  Federal 
Constitution  i  S5  and  generally  as  to  ques- 
tions under  state  Constitution  or  stat- 
utes in  rotation  to  taxation  of  foreign 
corporations ;  M   whetlier   a   taxing   statute 

that  they  came  up  on  error  to  tlie  state 
■t.  and  the  point  was  really  that  the 
question  was  concluded  by  the  decision  of 
state  court  in  the  same  case,  and  was 
before  the  Federal  court  at  all,  rather 
than  that  such  decisions  would  be  binding 
as  to  a  question  to  be  passed  upon  by  tbt 
Federal  court  in  the  exercise  of  their  con- 
current jurisdiction  with  the  state  courts, 
though  the  latter  would  doubtless  have 
been  true  irf  most  of  the  questions  involved. 
as  illustrations  of  this  .class  of  cases, 
though  they  are  by  no  means  complete, 
Adnnis  v.  Nashville,  65  U.  S.  19,  24  L.  ed. 
360;  Lane  County  v.  Oregon,  7  Wall.  71, 
10  L.  ed.  101;  Erie  R.  Co.  v.  Pennsvlvania, 
21  Wall.  492,  22  L.  ed.  695;  New  York,  L. 
E.  k  W.  R.  Co.  v.  Pennsvlvania,  158  U.  S. 
431,  .■JB  L.  ed.  1043,  15  Sup.  Ct.  Rep.  806; 
First  Nat.  Bank  v.  Avers,  160  U.  .S.  660.  40 
L.  ed.  573,  16  Sup.  Ct.  Rep.  412;  First  Nat. 
Bank  v.  Chehalis  County.  IBB  U.  S.  440,  41 
L.  ed.  1069,  J7  Sup.  Ct.  Rep.  629:  Commer- 
cint  Nat.  Bank  v.  Chambers,  182  U.  S.  556, 
45  L.  ed.  1227,  21  Sup.  Ct.  Rep.  863;  Brown- 
Forman  Co.  v.  Kentuckv,  217  U.  S.  5B3, 
54  L.  ed.  883,  30  Sup.  Ct.  Rep.  578,  aflirm- 
ing  125  Ky.  402.  101   S.  W.  321. 

Cases  whether  originntin<i:  in  the  Federal 
)urta,  or  brought  to  the  Federal  Supreme 
Court  on  writ  of  error  to  the  state  court, 
holding  that  the  state  court  decisions  are, 
of  course,  not  controlling,  are  not  included, 
if  the  ground  of  the  Federal  court's  deci- 
sion on  the  point  is  that  the  question  in- 
volved, either  because  of  its  own  nature  or 
liecaui>e  of  its  association,  presented  a  ques- 
tion  under   the   Fedel'ai   Constitution. 

9««WeiKbtman  v.  Clark,  103  U.  S.  256,  88 
L.  ed.  302.'  The  court  said  in  this  case 
that  the  construction  which  the  highest 
court  of  a  state  has  given  to  a  state  stat- 
ute will  be  treated  as  pnrt  of  the  statute  it- 
self, except  when,  by  giving  such  construc- 
tion A  retroactive  effect,  it  will  invalidate 
the  contract  lawfully  made.     But  see  next 

M  Olcott  v.  Fond  du  Lac  County,  16  Wall. 
678,  21   L.  ed.  382.     See  supra.  III.  e. 

H>  Liverpool  &  L.  4  G.  Ins.  Co.  v.  Clunia, 
88   Fed,   100. 

M  Dundee  Mortg.  Trust  Invest.  Co.  ▼. 
School  Dist.  No.  1,  10  Sawv.  62,  IB  Fed. 
359;  Oliver  v.  Omaha,  3  Dill.  368,  Fed, 
Css.   No.   10.409. 

MSineer  Mfg.  Co.  v.  Adnms,  91  C.  C.  A. 
4BI.  l(i.>  Fed.  877.  api>pnl  dismissed  in  216 
U.  S.  617,  54  L.  ed-  039,  30  Sup.  a.  Bep. 
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TlolatcB  the  rtqulrement  of  the  Btat«  Con-' 
Btitution  as  to  nniformitj  ftnd  equKlitji  " 
queatiom  as  to  double  taxation;  u  m  to 
complitmce  with  formsl  requiremanta  of 
Btal«  Conetitution  kb  to  manner  of  passage 
and  the  t«riiu  of  taxing  statute;  »  whether 
an  exaction  bjr  the  Btate  conitituteB  a  tax, 
apart  from  anj  question  ariaiog  under  the 
Federal  laws;  IW>  whether  a  particular  tax 
ia  a  tax  on  the  privileges  and  franchisea  of 
a  corporation,  or  a  tax  on  the  property;  ' 
whether  a  state  statute  applied  to  aBBesB- 
menta  for  the  ;ear  during  which  it  waa 
enacted;  *  what  property  la  embraced  with- 
in   the   taxing    Btatute;  ■   the    liabilitj   to 

nGilman  v.  Sheboygan,  2  Black,  610, 
17  h.  ed.  SOS  (statute  requiring  tax  for 
railroad  purpoeea  to  be  levied  exclusively 
upon  real  estate  within  a  city)  ;  Taylor  t. 
Secor,  92  U.  S.  6TS,  23  L.  ed.  963  (statute 
prescribing  a  different  rule  of  (ftxatlon  for 
railroad  companies  than  for  individuals); 
Adams  Kxp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  a. 
Rep.  303,  aHirining  Sandford  v.  Foe,  60 
L.R,A.  6*1,  ]a  C.  C.  A.  305,  37  U.  S.  App. 
378,  69  Fed.  646,  and  Wpetern  U.  Teleg. 
Co.  V.  Foe,  64  Fed.  S  (Ohio  statute,  "the 
Niehola  law,"  creating  a  state  board  of  ap- 
praisers and  assessors  of  the  property  in 
Ohio,  of  telegraph,  telephone,  and  express 
companies,  and  prescribing  the  rule  and 
method  of  axHCHSTOent)  ;  Dundee  Mortg. 
Trust  Invent.  Co.  v.  Parriah,  ]1  Rawy.  92, 
24  Fed.  197  {mortgage  tax)  ;  People's  Nat. 
Bank  v.  Marve,  107  Fed.  670,  modifled  in 
IBl  U.  B.  272,  48  L.  ed.  ISO,  24  Sup.  Ct 
Rep.  68,  oa  another  poin(. 

M  Dundee  llortg.  Truat  Invest.  Ca  t, 
Parrish,  supra. 

••  Dundee  Mortg.  Truat  Invest.  Co.  t. 
Parrish,  supra;  Fcople'e  Nat.  Banks  v. 
Mavre,  aupra. 

l«New  Jersey  v.  Anderson,  203  U.  S. 
483,  61  L.  ed.  284,  27  Sup.  Ct.  Hep.  137 
(implied).  The  decisinns  of  the  state  court 
jn  that  point,  however,  are  not  conclusive 
on  the  Federal  cuurts  as  far  as  they  ftfTpct 
tlie  rights  to  a  prefpierice  uniler  the  bank- 
ruptcy act  Ibid.  But  see  Re  Ott,  96  Fed. 
274. 

1  Provident  Inst,  v.'  llanaochusettB,  0 
Wall.  611,  18  L.  ed.  U07. 

«  Hager  v.  American  Nat.  Bank,  86  C.  C. 
A.  334,  369  Fed.  396.  It  was  so  held,  al- 
though the  effect  of  the  state  court  deci- 
sion was  to  eliminnte  a  discrimination 
mcainst  national  bank«.  Lurton,  J.,  said 
that  a  statute  which  thus  prpventa  a  dis- 
criminating method  of  assessment  does  not 
give  rise  to  any  such  independent  right  of 
construction  of  a  local  statute  as  is  exer- 
cised by  United  States  courts  when  con- 
trncls  nave  been  made  under  a  state  stat- 
ute before  interpretation  by  the  highest 
court  of  the  state  of  tlie  contract. 

•Carroll  v.  SatTord,  3  How.  441,  H  L. 
ed.  671.  (The  court  said  that  the  Federal 
40  L.R.A.(N.S.) 


municipal  taxation  of  land  brought  with- 
in its  limits  by  an  extension  of  municipal 
boundaries.  *  And  so,  in  the  absence  of 
interference  with  vested  rights  acquired  be- 
fore the  deciiions,  or  of  any  question  under 
the  Federal  Constitution,  the  decisions  of 
the  atate  court  are  binding  aa  to  questions 
in  relation  to  exemptions;  ■  as  the  ques- 
tion whether  an  exemption  statute  is  con- 
stitutional; >ii  whether  a  repealable  exemp- 
tion has  been  in  fact  repealed  by  a  subse- 
quent jitftis  statute;*  whether  shares  of 
capital  stock  of  a  savings  bank  ara 
exempt;  1  who  is  a  manufacturer  within 
exemption  atatufe.*        So  the  decisions  of 

court  would  adopt  as  a  rule  of  decision  the 
established  construction  of  local  laws,  and 
it  was  immaterial  whether  such  construc- 
tion had  been  established  by  long  usage  or 
a  judicial  decision.)  Paine  v.  Wright,  2 
McLean,   396,   Fed.   Cas.  No.   10,676. 

tKountze  v.  Omaha,  E  Dill.  443,  Fed. 
Cas.  No.  7,928. 

B  See  subseciuent  notes.  But  the  Federal 
court  is  not  hound  by  decisions  of  the  state 
court  adverse  to  the  right  of  exemption, 
rendered  after  rights  bad  accrued.  Louis- 
ville &.  N.  R.  Co.  v.  Oaines,  2  Flipp.  621, 

3  Fed.  266. 

In  Keokuk  &,  W.  E.  Co.  t.  County  Ct. 
41  Fed.  305,  afflrmed  in  162  U.  S.  317,  38 
L.  ed.  457,  14  Sup.  Ct.  Rep.  605,  however, 
the  court  assumed  that  it  was  entitled  to 
express  an  independent  opinion  upon  the 
question  whether  a  consoljdatpd  corpora- 
tion acquired  the  right  of  exemption  en- 
joyed by  the  constituent  corporations,  al- 
though it  agreed  with  a  later  decision  of 
the  state  court  denying  the  exemption,  and 
refuse  to  be  bound  1^  earlier  state  deci- 
sions favoring  the  exemption. 

••American  Sugar  Kef.  Co.  v.  New  Or- 
leans, 66  «.  C.  A.  328,  119  Fed.  691. 

•  Wicomico  County  v.  Bancroft.  203  U.  8. 
312,  61  L.  ed.  112.  27  Sup.  Ct.  Rep.  21. 
Of  course,  the  question  whether  the  exemp- 
tion is  in  fact  repealable  may  present  a 
question  under  the  Federal  Constitution. 
as  to  which  the  decisions  of  the  state  court 
are  not  controlling,— a  point  not  within 
the  scope  of  the  note.  But  see,  for  illus- 
tration, Shelby  Countv  v.  Union  k  Planters' 
Bank,  161  U.  R.  149,  40  L.  ed.  650,  16 
Sup.  Ct.  Rep.  65H. 

T  Davenport  Nat.  Bank  v.  Mittelbuscher, 

4  McCrary.  361,  )5  Fed.  225.  (The  ques- 
tion never  having  been  decided  by  the  state 
court,  but  being  then  before  that  court, 
the  Federal  court  decided  to  await  the  de- 
cision of  the  state  court,  and  said  it  would 
abide  by  the  construction  placed  by  it  upon 
the  statute  in  question.) 

» American  Sugar  Ref.  Co.  t.  New  Or- 
leans, supra.  The  circuit  court  of  npnenis 
expreasly  said  that,  even  it  did  not  asree 
with  the  conclusion,  it  would  he  bound  to 
follow  the  latest  state  decision,  which  was 
in  favor  of  the  exemption,  though  it  re- 
quired  the  reversal  of  the  decision   of  the 
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the  state  cmirt  control  upon  the  question 
whether  notice  to  the  taxpayer  ia  a  con- 
dition of  the  right  of  the  board  of  equali- 
utiou  to  increase  the  aosetsment;  *  whether 
the  method  and  basis  of  asBeBament  are  in 
coDfonnity  with  the  state  Constitation  or 
statutes;  1*  the  sufficiency  of  the  description 
of  land  in  an  asBesBment  roll;  H  the  dut; 
to  levy  a  Special  tax  to  satisfy  a  judg- 
ment; !■  whether  defects  in  proceedings  for 
■ale  of  land  for  nonpayment  of  taxes  ren- 
dered them  void;  1*  the  requiaitcs  of  a  judg- 
ment for  taxes;  M  whether  a  judgment  by 
default  in  a  tax  sale  proceeding  may  be 
impeached  collaterally  hy  the  taxpayer;  m 
the  validity  of  tax  sale  when  part  of  the 
tu  was  ilif^l;  1*  or  the  omisBion  to  pay 
wai  due  to  an  excuaahle  mistake;  IT  the 
DKxssity  of  showing  full  compliance  with 
the  tax  Btatutes  in  order  to  sustain  a  tax 
title;  U  or  as  a  condition  of  the  admission 
ot  a  tax  deed  In  evidence;  1*  the  validity 
of  tax  deeds  where  the  description  was  in- 
laSeient;  M  and  generally  as  to  questions 


under  state  Constitution  or  statute  in  re- 
lation to  limitation  as  affecting  tax 
titles;  SI  and  the  necessity  of  xeimbursing 
the  holder  of  the  tax  title  as  a  condition 
of  recovering  the  land.** 

So,  in  general,  and  in  the  absence  of  any 
Federal  question,  the  decisions  of  the  state 
court  are  controlling  as  to  nssessmente  for 
local  improvements;  **  though  this,  of 
course,  subject  to  the  general  exception  else- 
where pointed  out,  as  to  a  change  of  de- 
ciBtnn  in  the  state  courts  after  the  rights 
have  accrued.M 

w.  Courts. 

The  decisions  of  the  highest  court  of  a 
state  as  to  the  validity,  under  the  state 
Constitution,  and  the  construction  and 
effect  of  statutes  in  relation  to  the  state 
courts,  are  binding  upon  the  Federal 
courts.**  But  the  Federal  courts  are  not 
bound  by  decisions  of  the  highest  state 
court  so  far  as  they  affect  the  jurisdiction 


Federal  court  rendered  in  reliance  upon  ear- 
lier state  court  decisions.  The  last  state 
decision,  though  rendered  between  the  par- 
ties to  tTip  Federal  action,  does  nut  seem 
to  have  been  regarded  as  res  judicata. 
•  Tavlor  v.  Seoor,  B2  V.  S.  575.  23  L.  ed. 

m.   ' 

U  Bailey  v.  Maguire,  22  Wall.  216,  22  L. 
td.  850;  Taylor  v.  Secor.  92  U.  S.  579.  23 
L.  ed-  863;  Paine  v.  Gennantown  Trust  Co. 
69  r.  C.  A.  303.  138  Fed,  527. 

n  Paine  v.  Willeon,  77  C.  C.  A.  «,  146 
Fed.  48B. 

11  Carroll  County  v.  United  States.  18 
Wall.  71,  21  L.  ed.  771.  In  Sfrvker  v. 
Grand  County,  23  C.  C.  A.  286,  40  U.  S. 
App.  6S3.  77  Fed-  667,  however,  the  court 
I  declined  to  follow  the  decision  of  a  state 
court  on  this  point,  because  it  was  hy  aii 
intermedinte  appellate  court,  and  for  the 
further  reason  that  it  was  not  promulgated 
nntil  nearly  a  year  after  the  Federal  court 
had  had  occasion  to  place  a  definite  con- 
struction upon  the  statute. 

"Thatcher  v.  Powell,  6  Wheat.  119,  6 
L.  ed.  221 ;  Haley  Llve-Stock  Co.  v.  Routt 
Coontv,   36   C.   C.   A.   360,  94   Fed.   297. 

"Woods  V.  Freeman,  1  Wall.  3B8,  17 
L  ed.  543. 

UGage  V.  Pumpelly.  115  U.  S.  454,  29 
L  *d,  449,  8  Snp,  Ct.  Rep.  136, 

MTbid. 

"Lewis  y.  Monson,  161  U.  8-  546,  38  L. 
«d-  285,  14   Sup-  Ct.  Rep.  424. 

"Hodgdon  v.  Burleigh,  4  Fed.  111. 

UOames  v.  Stiles,  14  Pet.  322,  10  L.  ed. 
476. 

MRavmond  t.  Longworth,  14  How.  76, 
14  L.  ed.  333. 

ULeffingwell  v.  Warren.  2  Black.  SBfl,  17 
L.  ed.  261 !  Saranac  Land  ft  Timber  Co.  v. 
Comptroller  (Saranac  Ijind  4  Timber  Co. 
v.  Roberts)  177  U.  S.  318.  44  L.  ed.  760. 
20  Sup.  Ct.  Rep.  642;  Parks  v.  Watson,  20 
40  L.R.A.(N.S.) 


Fed.  764;  Williams  v.  Kirtland,  13  Wall. 
306.  20  L.  ed.  683. 

MRice  V.  Jerome,  38  C.  C.  A.  388,  97 
Fed.   719. 

M  O'Brien  v.  Wheelock,  37  C.  C.  A.  309. 
OS  Fed.  883.  affirmed  in  1S4  U.  S.  460,  46 
L.  ed.  636,  22  Sup.  Ct.  Rep.  354;  Treat  v. 
Chicago,  64  0,  C.  A.  645,  130  Fed.  443. 
In  the  O'Brien  Case,  the  court  followed  the 
decisions  of  the  state  court  holding  uncon- 
stitutional a  statute  under  which  the  as- 
sessments  were  made,  notwithstanding  that 
they  were  rendered  after  the  rights  of  the 
parties  had  accrued,  it  appearing  that 
the  principle  applied  by  the  state  courts 
had  been  eetnbliBhed  in  earlier  decisions, 
though  the  latter  were  not  with  reference 
to  the  same  statute. 

M  Thus,  in  Loeb  v.  Columbia  Twp.  179  V. 
S.  472.  4S  L.  ed.  280,  21  Sup.  Ct.  Rep.  174. 
the  Supreme  Court  refused  to  follow  deci- 
sions of  the  state  court,  rendered  after  the 
assessments  had  been  made  and  the  rights 
had  accrued,  holding  the  statute  under 
which  the  improvements  were  made  un- 
constitutional, such  decisions  being  con- 
trary to  the  earlier  state  decisions.  This 
was  also  the  position  taken  in  the  circuit 
court  in  this  case  (01  Fed.  37).  But  see 
O'Brien  v.  Wheeloi-k,   supra,  note  23. 

t6  Williams  v.  Stearns,  126  Fed.  211; 
United   SUIes  v.   Andersen.   169   Fed.  201. 

So,  it  is  the  duty  to  follow  a  decision 
of  the  state  appellate  court  as  to  its  own 
jurisdiction,  when  not  plainly  in  conflict 
with  the  decisions  of  the  supreme  court  of 
the  state.  Re  Cilligsn,  81  C.  C.  A.  .■>9.->. 
152  Fed.  605,  certiorari  denied  in  206  U.  S. 
563,  51  L.  ed.  1190,  27  Sup.  Ct.  Rep.  796. 

So,  it  is  declared  in  Freeport  Water  Co. 
V.  Freeport,  180  U.  S.  587.  45  L.  ed.  679. 
21  Sup.  Ct.  Rep.  493.  that  the  question  an 
to  what  functions  the  circuit  court  of  n 
state  may  have  is  a  matter  of  state  Inw. 
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of  the  Federal  courto,"  though  even  in  such 
case  they  will  "lean"  towards  the  decision* 
of  the  stAte  court.n 

w.  Equity, 

The  provisions  of  the  judici&ry  act," 
which  declared  that  the  laws  of  the  several 
states  should  be  regarded  as  rules  of  de- 
cision, were  eipreasly  limited  to  trials  at 
common  law.  And  since  the  equity  juris- 
diction of  the  Federal  courts  is  the  same  as 
that  which  the  high  court  of  chancery  in 
England  posseaaea,  and  is  subject  to  neither 
limitation  nor  restraint  hy  state  legia- 
lation,^*  there  are  comparatively  few  cases 
involving  equity  jurisprudence  or  practice, 
at  least  with  the  exception  of  questions  of 
evidence,  that  present  the  diatinctive  ques- 
tion under  consideration,  as  to  when  tlie 
Federal  courts  are  bound  to  follow  the  de- 
cisions of  the  state  court,  since,  as  stated 
at  the  lieginning  of  the  note,  that  question 


presupposes  that  an  exclusive  state  statute 

in  relation  to  the  point  under  investigation 
would  be  controlling  upon  the  Federal  courts 
as  well  as  the  state  courts,  and  is  concerned 
only  with  the  inquiry  whether  the  decisions 
of  the  state  court  are  hinding  upon  the  Fed- 
eral courts  in  determining  the  law  of  the 
state  on  a  point  concedsdly  within  its 
province,  hut  which  does  not  happen  to  be 
covered  by  the  explicit  terms  of  a  state  stat- 
ute." But  while  the  equity  jurisdiction 
of  the  Federal  court  cannot  be  impaired  by 
state  statutes  or  decisions,  a  Federal  court 
may  enforce  new  rights  created  or  remedies 
provided  by  state  statutes.*"  And  in  such 
cases  the  question  may  arise  whether  the 
Federal  court  is  bound  to  follow  the  de- 
cisions of  the  Btat«  court  construing  or 
interpreting  euch  a  statute.  Doubtless,  if 
the  particular  equitable  question  presented 
is  one  to  which  the  Federal  court  would, 
under   the   principle  just  stated,   apply   an 


un  which  the  decisions  of  the  state  courts 
will  be  followed  by  the  Federal  court.  This, 
however,  was  a  case  which  came  up  on  er- 
ror to  the  state  court,  and  is  therefore  not 
strictly  in  point. 

MAIolir  V.  Manierre,  101  U,  8,  417,  25 
L,  ed.  1052;  United  States  v.  Tully,  140 
Fed.  SOO.     But  see  supra,  IV.  q,  3,  note  62. 

"Perltins  v.  Boston  &  A.  R.  Co.  90  Fed. 
321  (question  whether  a  state  statute  giv- 
ing cause  of  action  for  death  is  penal  as 
affecting   jurisdiction   of   Federal   court). 

Act  September  24,  17S9,  U.  S.  Rev.  Stat. 
§  721,  U.  S.  tomp.  Stat  IBOl,  p.  681. 

■■See,  for  illustration,  United  States  v. 
Rowland,  4  Wheat.  108,  116,  4  U  ed.  520, 
528;  Robinson  v.  Campbell,  3  Wheat.  227. 
4  L.  ed.  373;  B<^le  v.  Zacharie,  6  Pet.  638, 
8  L.  ed.  530;  Livington  v.  Story,  9  Pet. 
656,  e  L,  ed.  264;  Mississippi  Mills  v.  Cohn, 
150  U.  S.  202,  37  L.  ed.  1052.  14  Sup.  Ct. 
Rep.  75;  Stearns  v.  Page,  7  How.  819,  12 
L.  ed.  928;  Russell  v.  Southard,  12  How. 
147,  13  L.  ed.  B30;  Neves  v.  Scott,  13  How, 
272,  14  L.  ed.  142;  Barber  v.  Barber,  21 
How.  692,  16  L,  ed.  229;  Green  v.  Creigh- 
ton  (Kendall  v.  Creighton)  23  How.  105, 
16  L.  ed.  423;  Kirby  v.  Lake  Shore  4  M.  S. 
R.  Co.  120  U.  S.  130,  30  L.  ed.  609,  7  Sup. 
Ct.  Rep.  430.  But  see  for  limitation  of 
this  rule,  Missouri,  K.  4.  T.  Trust  Co,  v. 
Krumseig,  172  U.  S.  351,  43  L.  ed.  474,  IB 
Sup.  Ct.  Rep.  179,  supra.  IV.  j,  note  13. 

In  Neves  v.  Scott,  13  How.  269,  U  1..  ed. 
140,  the  court,  speaking  with  reference  to 
the  decision  of  questions  arising  in  the  ex- 
ercise of  the  equitable  jurisdiction  of  the 
court,  said;  "The  Constitution  provides 
that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  equity 
arising  hetween  citizens  of  different  states, 
.  .  .  Wherever  a  case  in  equity  may 
arise  and  he  delerminpil  under  the  judicial 
power  of  the  United  Stnlps.  the  same  prin- 
ciples of  equity  must  he  applied  to  it.  and 
it  is  for  the  courts  of  the  United  Stntes, 
40  L.R.A.(N.S.)  ■ 


and  for  this  court  in  the  last  resort,  to  de- 
cide what  those  principles  are,  and  to 
apply  such  of  them  to  each  particular  case, 
as  they  may  find  justly  applicable  thereto. 
These  principles  may  make  part  of  the  law 
of  a  s^tc,  ur  they  may  have  been  modiHed 
by  its  legislation  or  usages,  or  they  may 
never  have  existed  in  its  jurisprudence. 
Instances  of  each  kind  may  now  b^  found 
in  the  several  states.  But  in  all  the  states 
the  equity  law  recognized  by  the  Constitu- 
tion and  by  acts  of  Congress,  and  modified 
by  the  latter,  is  administered  by  the  courts 
of  the  United  States,  and  upon  appeal  by 
this  court." 

But  where  the  constitutional  laws  of  a 
state,  which  govern  the  descent,  alienation, 
and  transfer  of  real  property  and  consti- 
tuting rules  of  property,  conllict  with  the 
practice  of  a  national  court  in  equity,  the 
former  prevails;  and  where  there  is  no  con- 
flict, both  are  in  force.  Childs  v.  Ferguson, 
104  C.  C.  A.  305,  181  Fed.  795. 

MIn  Loewe  v.  California  State  Federa- 
tion of  Labor.  189  Fed.  714,  the  court  said 
that,  in  applying  general  principles  of 
equity,  the  Federal  courts  determine  for 
themselves  what  those  principles  are,  un- 
trammeled  by  the  decisions  of  the  state 
tribunals. 

MRieh  V.  Braxton,  158  U.  S.  376,  39   I„ 


263,  16  Sup.  Ct.  Rep.  127;  Darraugh  t.  H. 
Wetter  Mfg.  Co.  23  C.  C.  A.  609.  49  U.  S. 
App.  1,  78  Fed.  7;  Revnolds  v.  First  Nat. 
Bank.  1]2  U.  S.  405.  28  L.  ed.  733,  5  Sup. 
Ct.  Rep,  213;  Gormley  v.  Clark,  134  U.  S. 
338,  .13  L.  ed.  009,  10  Sup.  Ct.  Rep.  654; 
New  Jcrspv  Land  &  Lumber  Co.  v.  Garden- 
er Lacv  Lumber  Co.  190  Fed.  861;  United- 
S;tatps  Jlin.  Co.  v.  Lawson,  115  Fed.  1005; 
.American  Asao.  v,  Williams,  93  C.  C.  A. 
1,  166  Fed,  17.  The  list  is  not  exhaustive, 
as  the  point  is  not  within  the  scope  of  the 
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explicit  provision  of  the  state  Btstute,  it 
irill  foIloiT  the  deciBions  of  the  higliest 
state  court  coastruing  or  interpreting  a 
■tatute  that  is  not  explicit,  but  is  suBcept- 
U)1e  of  construct  ion,  subject  to  Buch  excep- 
tions as  attach  to  the  general  rule  of  fol- 
lowing state  deciBions  upon  statutory  ques- 
tions.il  And  so  it  has  been  held  that  the 
decisions  of  the  highest  court  of  the  stat«, 
that  under  its  statute  a  bill  to  remove  a 
cloud  on  title  ma;  be  maintained  by  one. 
ont  of  possession  who  relies  solely  on  his 
l^al  title,  are  controlling  upon  the  Fed- 
eral courts,  the  statute  itself  being  an  en- 
largement of  an  equitable  right  which  the 
Federal  court*  ar«  competent  to  adminia- 
ter.>*  But  it  haa  also  been  held  that  de- 
risions of  the  state  court  on  this  point  are 
not  controlling  where  they  were  not  based 
on  a  local  statute,  but  repreaent  a  mere 
variation  of  a  general  principle  of  equity.^ 
It  has  also  been  held  that  the  enforceability 
in  equity  of  a  lien,  for  the  enforcement  of 
which  there  is  no  special  statutory  pro- 
vision, is  a  matter  as  to  which  the  Federal 
coarts  will  recogniie  the  practice  of  the 
■tate  court  as  expressive  of  the  local  law.** 

t0i».  Evidence  I  uiitneaaes. 
The  provision  of  34th  section  of  the  judi- 


ciary act,W  that  the  laws  of  the  several 
states,  with  the  exception  there  stated,  shall 
be  regarded  aq  rules  of  decisions  at  common 
law  in  the  courts  of  the  United  States, 
included  rules  of  evidence  prescribed  by 
the  laws  of  the  states,  in  cases  where  the 
Const itut ion,  treaties,  or  statutes  of  the 
United  States  did  not  otherwise  provide.)* 
And  by  a  later  statute  it  was  prescribed 
that,  with  certain  exceptions,  the  laws  of 
the  state  in  which  the  court  is  held  shall 
be  rules  of  decision  as  to  competency  of 
witnesees  in  equity  and  admiralty  cauaea  a* 
well  aa  in  trials  at  common  law.n 

Since,  as  stated  at  the  beginning  of  the 
note,  the  subject  under  annotation  is  mere- 
ly the  duty  of  the  Federal  courts  to  fallow 
the  decisions  of  the  highest  state  court  on 
questions  within  the  province  of  the  state, 
and  as  to  which  an  explicit  state  statute 
would  concededly  bind  the  Federal  aa  well 
as  the  state  courts,  there  are  many  cases 
holding  that  certain  state  statute^  in  re- 
lation to  matters  of  evidence  and  compe- 
tency of  witnesses  are  binding  upon  the  Fed- 
eral courts.U  aa  well  as  cases  holding  that 
other  state  statutes  are  not  binding,  be- 
cause the  point  in  question  is  the  subject 
of  congressional  legislation,**  or  because  the 
provision   does   not  apply   to   criminal   ac- 


■J  See  Beebe  t.  Louisville,  N.  O.  ft  T.  K. 
Co.  30  Fed.  4&1;  Harrison  v.  Remington 
Paper  Co.  3  L.R.A.(N.S.)  964.  72  C.  C.  A. 
405,  140  Fed.  385,  S  Ann.  Cas.  314,  cer- 
tiorari denied  in  1S9  U.  S.  607,  60  L.  ed. 
331.  28   Sup.  Ct.  Rep.   747. 

aHarding  v.  Guice,  25  C.  C.  A.  362,  42 
C.  S.  App.  411,  80  Fed.  162.  To  the  same 
effect,  see  Goldsmith  v.  Gilliland,  10  Sawy. 
906.  22  Fed.  B65.    But  see  next  note. 

Cases  like  Dick  v.  Foraker,  155  U.  S. 
404,  39  L.  ed.  201,  16  Sup.  Ct.  Rep.  124, 
and  Greeley  v.  Lowe,  156  V.  8.  58,  39  L. 
ed.  B9.  15  Sup.  Ct.  Rep.  24,  also  holdJnR 
that  Federal  courts  sitting  in  equity  will 
entertain  a  suit  to  remove  a  cloud  on  title 
whether  the  complainant  be  in  or  out  of 
possession,  if  such  a  remedy  is  provided  by 
the  state  statute,  are  not  in  point,  for  the 
reason  that  the  question  was  merely  as  to 
giving  effect  to  the  state  statute,  and  not 
as  to  following  decisions  of  the  state  court, 
fbe  same  reason  excludes  many  other  de- 
cisions in  which  the  Federal  courts  sitting 
in  equity  have  enforced  or  administered 
remedies  created  by  the  state  statute. 

»*Peck  V.  Avers  t  l-  Tie  Co.  83  C.  C.  A. 
SSI.  116   Fed.   273. 

M  Knapp,  S.  k  Co.  Co.  v.  McCaffrey,  178 
ni.  107.  80  Am.  St.  Rep.  290,  52  N.  E.  898, 
aiBrmed  in  177  U.  S.  638,  44  L.  ed.  921, 
20  Sup.  Ct,  Rep.  824. 

**  Section  721  of  the  Revised  Statutes, 
C.  S.  Comp.  SUt.  1001,  p.  681. 


17  L.  ed,  168;  Potter  v.  Third  Nat  Bank, 
102  U.  S.  163,  26  L.  ed.  JU. 

ST  Act  of  July  2,  1804,  U.  S.  Rev.  SUt. 
§  a.'iS,   U.  8.  Comp   Stat.   IBOl,   p.  659. 

I*  See,  tor  example,  Wright  v.  Bales,  2 
Black,  635,  17  L.  ed.  264  (commercial 
question)  ;  Lucas  v.  Brooks,  18  Wall.  438, 
21  L,  ed.  779  [competency' of  husband); 
Xorth western  Union  Packet  Co.  v.  Clough, 
20  Wall.  628,  22  L.  ed.  406  (competency  of 
wife)  ;  Camden  &  Suburban  R.  Co,  v.  Stet- 
son, 177  U.  S.  172,  44  L.  ed.  721,  20  Sup. 
Ct.  Rep.  617  (surgical  examination)  ;  Row- 
land T.  Biesecker,  181  Fed.  128;  Butler  v. 
Fayerweather,  33  C.  C.  A.  625,  63  U.  S. 
App.  120,  91  Fed.  468  (privileged  com- 
munications to  attorney)  ;  Re  Jefferson,  96 
Fed.  828  (competency  of  wife  of  bank- 
rupt) ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Union  Trust  Co.  112  U.  S.  260,  28  L,  ed. 
708,  6  Sup.  Ct.  Rep.  119  (competency  of 
physician);  Fowler  v.  Hecker,  4  Blatcbf. 
425.  Fed.  Cas.  No.  5,001;  United  States 
V.  Dunham.  Brunner,  Col.  Cas.  653,  Fed. 
Cas.  No.  15,008 ;  Nelson  v.  First  Nat.  Bank, 

18  C.  C.  A.  425,  32  U.  S.  App.  654,  69  Fed. 
798  (admissibility  of  certificate  of  protest 
by  notary) ;  Case  v.  Kellv  133  U.  S.  21,  33 
L.  ed.  513,  10  Sup.  Ct.  Rep.  216  (judicial 
notice  of  statute). 

*»  Potter  V.  Third  Nat.  Bank.  102  U.  S, 
103,  26  L.  ed.  Ill  (competency  of  party 
as  a  witness)  ;  Whitford  v.  Clark  County, 
19   V.   S.  522,   30   L.  ed.  500,   7   Sup.   Ct. 


••WNiel  y.  Holbrook,  12  Pet  84,  9  L.  Rep.  308  (depositions);  King  v.  Worthing- 
ed.  1009;  Vance  y.  Campbell,  1  Black,  427,  ton,  104  U.  S.  44,  26  L.  ed.  652j  Tnvis  v. 
40L.R,A.(N.S.)  29  ,  -  r 

..C_-.ot>^lc 


460 


NOTE  TO  SNARE  k    TRIE8T  CO.  ▼.  FRIEDMAN. 


tiona,*!  thftt  are  not  witliin  the  scope  of 
the  note.  And  even  when  the  decision  of 
the  Federal  court  ia  in  the  form  of  a.  re- 
fusal to  follow  the  decisions  of  the  state 
court,  it  ia  of  no  value  on  the  distinctive 
subject  under  annotation  if  it  really  resta 
upon  the  ground  that  the  point  in  question 
ie  governed  bj  a  Federal  statute,  or  for 
other  reasons  is  beyond  the  province  of  the 
atate  law  ao  far  as  the  Federal  courts  are 
concerned,  so  that  even  an  explicit  state 
statute  would  not  be  binding  upon  them.*' 
Assuming  then  that  aa  explicit  state 
statute  on  a  particular  question  of  evidence 
or  competency  of  witnesses  would  be  con- 
trolling upon  the  Federal  court,  it  would 
seem,  speaking  generally,  that  decisions  of 
the    highest    state    court    construing    such 

kederland  L.  Ins.  Co.  43  C.  C.  A.  663,  104 
Fed.  4S6  (competency  to  testify  to  transac- 
tion with  deceased)  ;  White  v.  Wansey,  63 
C.  0.  A.  634,  116  Fed.  345  (competency  of 
party  ad  a  witness)  ;  Morris  v.  Norton,  21 
C.  C.  A.  653,  43  U.  S.  App.  739,  75  Fed. 
912  (competency  of  party  to  testify  to 
transRction  with  deceased). 

W  See,  for  example,  Logan  v.  United 
States,  144  U.  S.  263,  36  L.  ed.  429,  12 
Sup,  Ct  Bep.  617 ;  Hanley  v.  United  States, 
123  Fed.  840,  overruled  on  rehearing  on 
another  ground  in  62  C.  C.  A-  581,  127 
Fed.  629;  Lang  v.  United  States,  66  C.  C. 
A.  25S,  133  Fed.  201;  United  SUtes  v. 
Hall,  S3  Fed.  352. 

U  Such  a  case  is  Connecticut  Mut.  L. 
Ins.  Co.  v.  Schaefer,  94  U.  S.  467,  24  L.  ed. 
251.  The  court  there  refused  to  follow 
state  decisions  as  to  admiBsibitity  of  con- 
fidential communications  made  to  profes- 
sional advisprs,  and  remarked  that  an  ex- 
amination of  the  state  statute  rendered  it 
doubtful  whether  the  law  was  in  accord- 
ance with  the  contention  that  such  evi- 
dence was  admissible;  but  that  in  any 
event  the  lower  court  did  right  to  exclude 
the  testimony  for  the  reason  tliat  the  laws 
of  the  state  are  to  he  rej^arded  as  rules 
of  decision  in  the  Federal  court  only  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  have  not  otherwise  pro- 
vided, and  that  the  point  in  question  was 
,  covered  by  the  act  of  Congress  in  relation 
to  the  competency  of  parties  as  witnesaea. 
It  is  obvious  that  so  far  as  the  decision 
reste  on  the  latter  ground,  it  would  be  no 
authority  on  a  question  not  covered  by  a 
Federal  statute  and  concedediy  within  the 
province  of  the  state  law  even  as  applied 
to  Federal  courts. 

"  Oleott  V.  Bynum,  17  Wall.  44,  21  L.  ed. 
570;  Wright  v.  Taylor,  2  Dill.  23,  Fed.  Cas. 
No.  18,090-.  Union  P.  R.  Co.  v.  Reed,  25 
C.  C.  A.  389,  40  U.  S.  App.  233,  80  Fed. 
234. 

4>  Nashua  Sav.  Bank  v.  A n el o- American 
Land.  Mortg.  &  Apencv  Co,  189  U.  S.  221, 

47   L.  ed.  782,  23  Sup".   «.  Rep.  517    (im- 

.plled). 

H  Connecticut  Mut.  L.  Ins.  Co,  y.  Union 

40  L.R.A.(N.8,) 


statute  must  be  equally  conclusive  and  bind- 
ing. It  has  been  so  held  in  respect  of  de- 
cisions of  state  courts  construing  statutes 
in  relation  to  the  admission  of  real  prop- 
erty records;  U  statutes  in  relation  to 
proof  of  foreign  law;  **  statutes  in  relation 
to  the  competency  of  witnesses;  **  and  stat- 
utes excluding  applicatiOD  for  insurance 
when  a  copy  is  not  attached  to  the  policy.* 
The  weight  of  authority  upon  the  specific 
point  seems  to  be  tliat  in  civil  actions  at 
law  the  Federal  courte  will  follow  the  de- 
cisions of  the  highest  state  court  as  to  the 
rules  of  evidence,  whether  they  are  based 
upon  the  statute  or  upon  the  rules  of  the 
common  law.**  And  so  the  decisions  of  the 
highest  court  of  the  state  have  been  followed 
by  the  Federal  courte  as  to  the  admissibility 


Manhattan  L.  Ins.  Co.  v.  Albro,  62 
0.  C.  A.  213,  127  Fed.  281. 

MTbus,  in  actions  at  law  the  courts  of 
the  United  States  administer  the  rales  of 
evidence  as  they  find  then  administered  in 
the  state  courts.  Thompson  v.  Central 
Ohio  R.  Co,  6  Wall.  134,  18  L.  ed.  765. 

And  in  Ex  parte  Fisk,  113  U.  S.  713,  28 
U  ed.  1117,  6  Sup,  Ct.  Rep.  724,  it  is  said: 
"It  has  often  been  decided  in  this  court 
that,  in  actions  at  law  in  the  courte  of  the 
United  States,  the  rules  of  evidence  and 
thii  law  of  evidence  generally  of  the  stetea 
pn^vail  in  those  courts,"  The  rule  was  not 
applied  in  that  case,  however,  as  the  state 
statute  and  the  decisions  thereunder  were 
'n  conflict  with  a  Federal  statute  on  the 
dame  subject.  This  was  quoted  with  ap- 
parent approval  in  Bucher  v.  Cheshira  It. 
Co,  125  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  074. 

So,  the  court  in  Gormley  v,  Clark,  134  U. 
S.  33S,  33  L.  ed.  90e,  10  Sup,  Ct.  Rep. 
654,  declares  generally  that  decisions  of  the 
state  court  will  be  in  regard  to  rules  of 
evidence  in  actions  at  law. 

And  in  Nashua  Sav.  Bank  v.  Anglo- 
American  Land,  Mortg,  &  Agency  Co.  189 
U.  S,  222,  47  L.  ed.  783,  23  Sup.  Ct.  Rep. 
517,  the  court  declared  generally  that  the 
"laws  of  the  several  states"  with  respect 
to  evidence,  within  the  meaning  of  U.  S. 
Rev.  Stet.  §  721,  U.  S,  Comp.  Stat.  1901, 
p.  681,  apply  not  only  to  the  statutes,  but 
to  the  decisions  of  their  highest  courte.- 
The  stete  decisions  involved  in  this  case, 
however,  were  in  construction  of  a  statute. 

In  Hinds  v,  Keith,  6  C.  C,  A.  231,  13 
U,  S,  App.  222,  67  Fed.  10,  it  is  said: 
"In  actions  at  law  in  the  courts  of  the 
United  States,  the  rules  of  evidence  and  the 
law  of  evidence  generally  of  the  stete  with- 
in which  such  courts  are  held  will  prevail." 
And  see  Stewart  v.  Morris.  32  C.  C.  A.  203. 
00  U,  S.  App.  G57,  89  Fed.  290,  declaring 
generally  that  a  Federal  court  will  follow 
the  decisions  of  the  highest  court  of  tlia 
stete  concerning  rules  of  evidence. 

So,  prior  to  the  act  of  July  S,  1864  (O. 
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of  second&rj  evidence  to  prove  a  contract, 
when  the  BubBcribing  witneseea  are  not  (ub- 
jeet  to  process;  *T  ng  to  the  meoaure  of 
proof  in  a  civil  action  grounded  on  an  act 
cmtstitutiDg  a  crime;  ^  a«  to  the  admieai- 
bilitj  of  a  declaration  of  a  person  since 
deceased  touching  the  location  of  disputed 
boundary;**  as  to  the  right  of  one  to 
testify  as  to  his  own  motive  or  intent;  M 
■s  to  admissibility  of  memorandum  used  by 
witness  to  refresh  his  recoil ection.'i 

But  while  conceding  that  Federal  courts 
must  enforce  the  provisions  of  a  local  stat- 
ute of  the  state  in  which  the  action  arises, 
prescribing  rules  of  evidence,  unless  the 
local  statute  is  in  conflict  with  some  law 
of  the  United  States  regulating  the  same 
snbject,  it  has  been  held  that  decisions  of 
the  state  court  construing  common-law  rules 
of  evidence  are  not  obligatory  upon  the 
Federal  courts,  but  are  merely  persuasive 
authority,  and  tliat  while  the  Federal  courts 
will  follow  them  when  the  question  at  issue 
ii  balanced  with  doubt,  yet  they  will  not 
be  governed  by  such  decisions  when  they 
appear  to  be  at  variance  with  the  great 
weight  of  authority .M  So,  it  has  been 
held  that  the  question  whether  a  court  at 
common  law  has  power  to  compel  plaintiff 
in  an  action  for  personal  injuries,  to  sub- 
mit t«  a  surgical  examination,  is  one  upon 
which  the  decisions  of  tlie  state  court,  not 
depending  upon  any  consideration  peculiar 
to  th«  state,  are  not  controlling  upon  the 
Federal  courts.**  And  it  has  been  recently 
declared  that  the  whole  matter  of  presump- 
tion and  burden  of  proof  belongs  to  the 
laws  of  evidence,  as  to  which  the  decisions 

S.  Rev.  Stat,  g  B58,  U.  S.  Comp.  Stat.  1901,  : 
p.  659),  which  provided,  inter  alia,  that' 
m  the  courts  of  the  United  States  no  wit- 
ness should  be  excluded  because  he  i»  a 
party  to  or  interested  in  the  issue  tried, 
it  was  held  that  the  competency  of  a  party 
u  a  witness  in  his  own  behalf  was  a  ques- 
tion as  to  which  the  state  court  decisions 
were  controlling.  Vance  v.  Campbell,  1 
Black,  4ST,  17  L.  ed.  leS,  and  Haussknecht 
».  Clavpool,  1  Black,  431,  17  L.  ed.  172. 

"n'ilcox  V.  Hunt,  13  Pet.  378,  10  L.  ed. 
209. 

"Pooler  V.  United  States,  82  C.  C.  A. 
317.  127  Fed.  619. 

"Hunnicutt  v.  Peyton,  102  U.  8.  333, 
M  L.  ed.  113:  Belding  v.  Hebard,  43  C.  C. 
A.  296,  103   Fed.  532   (opinion  by  Lurton, 

"•Hindi  v.  Keith,  8  C.  C.  A.  231,  13  U. 
S.  App.  222,  314,  57  Fed.  10. 

"Stewart  v.  Morris.  32  C.  C.  A.  203, 
60  U.  8.  App.  657,  80  Fed.  290. 

"Union  P.  K.  Co.  v.  Yates,  40  L.R,A. 
653,  25  C.  C.  A.  103,  40  U.  S.  App.  241,  79 
Fed.  584.  Referring  to  this  case,  the  cir- 
cuit court  of  appeals  in  Stewart  v,  Morris, 
supra,  states  that  the  caseB  which  were  re- 
40  L.R.A.(NJS.) 


of  the  state  court  are  not  controlling  upon 
the  Federal  court,  even  when  it  is  adminis- 
tering the  law  of  the  state.**  Thie  seema  to 
be  merely  an  application  to  common-law 
questions  of  evidence,  of  the  same  ex- 
ception that  is  applied  to  general  substan- 
tive questions  of  common  law.  Nor  ia  it 
apparent  why  the  word  "laws"  aa  employed 
in  3  721  or  g  868  of  the  Revised  Statutes, 
U.  8.  Comp.  SUt.  1001,  pp.  681,  65B,  should 
be  deemed  to  include  decisions  of  the  state 
courts  as  to  common-law  questions  in  re- 
lation to  evidence  or  witnesses,  and  not 
such  decisions  on  substantive  questions. 
At  all  events  it  seema  clear  that  the 
Federal  courts  are  not  bound  to  follow  the 
decisions  of  the  state  court  on  a  question 
which,  though  in  form  one  of  evidence,  is 
in  reality  a  substantive  question  of  common 
law.U 

X.  Practice  imd  pleading  genertMy. 

Prior  to  the  conformity  act  of  1872, 
remedies  in  the  Federal  court,  both  at  com- 
mon law  and  in  equity,  were  according  to 
the  essential  character  of  the  case,  uncon- 
trolled in  that  particular  by  the  practice  of 
the  state  court. U  Rut,  even  before  that  act, 
if  the  state  legislature  created  a  right,  and 
at  the  same  time  prescribed  tlie  remedy  to 
enforce  it,  that  remedy  would  be  pursued 
in  the  Federal  courts  in  the  same  form  as 
in  the  state  courts,  if  substantially  con- 
sistent with  the  ordinary  modes  of  pro- 
cedure in  the  former  courts.*'  The  con- 
formity act,  however,  prescribes  that  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than  equity 

lied  on  were  not  in  point  because  the  ques- 
tions decided  were  questions  of  ultimate 
right,  and  not  rules  of  evidence  by  which 
the  rif;ht  might  be  established. 

*»  Chicago  4  N.  W.  R.  Co.  ».  Kendall, 
93  C.  C.  A.  422,  107  Fed.  62,  16  Ann.  Cas. 

660. 

s*Young  V.  Lowry,  113  C.  C.  A.  149, 
192  Fed.  825.  This  as  a  matter  of  fact 
was   a    bankruptcy    case,    the    point   being 

whether  the  burden  of  proof  rested  upon 
the  holder  of  negotiable  paper  to  negative 
notice  of  a  defense.  And  see  First  Nat. 
Bank  v.  I-iewer,  109  C.  C.  A.  70,  187  Fed. 
16,  infra,  note  IV.  a,  2,  note  16;  and  Chi- 
cago G.  W.  R.  Co.  T.  Price.  38  C.  C.  A. 
239,  97  Fed.  423;  Heming>vay  v.  Illinois  C. 
R.  Co.  52  C.  C.  A.  477,  114  Fed.  S43,  su- 
pra IV.  q,  1,  note  31. 

**  And  see  supra,  IV.  a,  2,  note  14. 

••New  Orleans  v.  Louisiana  Constr.  Co, 
129  U.  S.  45,  32  L.  ed.  607,  9  Sup.  Ct.  Bep. 
223;  Campbell  v.  Clandius,  Pet.  C.  C.  484, 
Fed.  Cns.  No.  2„'}.)6:  Jlankin  v.  Squires,  5 
Bisa,  186,  Fed.  Cas.  No.  6.025;  Clark  t. 
Smith,  13  Pet.  lO.'i,  10  L.  ed.  123. 

*' Clark  T,  Smith,  13  Pet.  195,  10  U  ««. 
123, 
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tioDB,*D  that  are  not  within  the  scope  of 
tha  note.  And  even  when  the  decision  of 
the  FedersI  court  ia  in  the  form  of  a  re- 
fusal to  follow  the  decisions  of  the  state 
court,  it  is  of  no  value  on  the  distinctire 
subject  under  annotation  if  it  reull;  rests 
upon  the  ground  that  the  point  in  question 
iB  governed  by  a  Federal  statute,  oi  for 
other  reasons  is  beyond  the  province  of  the 
state  law  so  far  as  the  Federal  courts  are 
concerned,  so  that  even  an  explicit  state 
statute  would  not  be  binding  upon  thein.*i 
Awuming  then  that  an  explicit  state 
statute  on  a  particular  question  of  evidence 
or  competency  of  witnesses  would  be  con- 
trolling upon  Uie  Federal  court,  it  would 
seem,  apealcing  generally,  that  decisions  of 
the    highest    state    court    construing    such 

Kederland  L.  Ina.  Co.  43  C.  C.  A.  653,  104 
Fed.  480  (competencj  to  testify  to  trai 
tion  with  deceased)  ;  White  v.  Wansey,  63 
C.  0.  A.  034,  i:6  Fed.  345  (competency  of 
par^  BJ  a  witness)  ;  Morris  v.  Norton,  21 
C.  C.  A.  553,  43  U.  S.  App.  739,  75  Fed. 
012  (competency  of  party  to  testify  to 
transaction  with  deceased). 

*o  See,  for  example,  Logan  v.  United 
States,  144  U.  S.  293,  36  L.  ed.  429,  12 
Sup.  Ct.  Rep.  617 ;  Hanley  v.  United  SUtes, 
]23  Fed.  84S,  overruled  on  rehearing  on 
another  ground  in  62  C.  C.  A.  661,  127 
Fed.  929;  Lang  v.  United  States,  66  C.  C. 
A.  E56,  133  Fed.  ZOl;  United  SUtes  v. 
Hall,  63  Fed.  362. 

*X  Such  a  case  is  Connecticut  Mut.  L. 
Ins.  Co.  V.  Schaefer,  04  U.  S.  4B7,  24  L.  ed. 
261.  The  court  there  refused  to  follow 
state  decisions  as  to  admissibility  of  con- 
fidential communications  made  to  profes- 
aional  adviaers,  and  rcmarlied  that  an  ex- 
amination of  the  state  statute  rendered  it 
doubtful  whether  the  law  was  in  accord- 
ance with  the  contention  that  such  evi- 
dence was  admissible  J  but  that  in  any 
event  the  lower  court  did  right  to  exclude 
the  testimony  for  the  reason  that  the  laws 
of  the  state  are  to  be  regarded  as  rules 
of  decision  in  the  Federal  court  only  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  have  not  otherwise  pro- 
vided, and  that  the  point  in  question  was 
,  covered  by  the  act  of  ConRTess  in  relation 
to  the  competency  of  parties  as  witnesses. 
It  is  obvious  tliat  so  far  as  tlie  decision 
rests  on  the  latter  ground,  it  would  he  no 
authority  on  a  question  not  covered  by  a 
Federal  statute  and  concededly  within  the 
province  of  the  state  law  even  as  applied 
to  Federal  courts. 

4»0lc[>tt  V.  Bvniim.  17  SVall.  44,  21  L.  ed. 
670;  Wright  v. 'Taylor,  2  Dill.  23,  Fed.  Caa. 
No.  18.09(5;  Union  P.  R.  Co.  v.  Heed.  25 
C.  C.  A.  389,  49  U.  S.  App.  233,  80  Fed. 
234. 

41  Nashua  Sav,  Bank  t.  Aniilo-Ameriean 
Land,  Mortg.  &  Apencv  Co.  383  U.  S.  221, 
47  L.  ed.  782,  23  Sup'.  Ct.  Kep.  517  (im- 
.plled). 

4*  Connecticut  JIut.  L,  Ins.  Co.  v.  Union 
40  L.R.A.(NA) 


statute  must  be  equally  conclusive  and  bind- 
ing. It  has  been  bo  held  in  respect  of  de- 
cisions of  state  courts  construing  statutes 
in  relation  to  the  admission  of  real  prop- 
erty records;  U  statutes  in  relation  to 
proof  of  foreign  law;  M  statutes  in  relation 
to  the  competency  of  witnesses;  **  and  stAt- 
utea  excluding  application  for  inanrauce 
when  a  copy  is  not  attached  to  the  polii7.4> 
The  weight  of  authority  upon  the  specific 
point  seems  to  be  that  in  civil  actions  at 
law  the  Federal  courts  will  follow  the  de- 
cisions of  the  highest  state  court  as  to  tlie 
rules  of  evidence,  whether  they  are  based 
upon  the  statute  or  upon  the  rules  of  the 
common  law.4S  And  so  the  decisions  of  the 
highest  conrt  of  the  state  have  been  followed 
by  the  Federal  courts  as  to  the  admissibility 

I  Trust  Co.  112  U.  S.  250,  28  L.  ed.  708,  6 
Sup.  Ct.  Rep.   lie   (implied). 

W  Manhattan  L.  Ins.  Co.  r.  Albro,  SS 
C.  C.  A.  213,  127  Fed.  28). 

MThus,  in  actions  at  law  the  courts  of 
the  United  States  administer  the  rules  of 
evidence  as  they  find  them  administered  in 
the  state  courts.  Thompson  v.  Central 
Ohio  R.  Co.  e  Wall.  134,  18  L.  ed.  766. 

And  in  Ex  parte  Fisk,  113  U.  S.  713,  28 
L.  ed.  1117,  6  Sup.  Ct.  Rep.  724,  it  is  said: 
"It  has  often  been  decided  in  this  court 
that,  in  actions  at  law  in  the  courts  of  the 
United  States,  the  rules  of  evidence  and 
thi;  law  of  evidence  generally  of  the  atates 
pruvail  in  those  courts."  The  rule  was  not 
a[iplied  in  that  case,  however,  as  the  state 
statute  and  the  deciaions  thereunder  were 
''n  conflict  with  a  Federal  statute  on  the 
ndme  subject.  This  was  quoted  with  ap- 
parent approval  in  Bucber  v.  Cheshire  6. 
Co,  125  tJ.  S.  555,  31  L.  ed.  785,  8  Sup.  Ct. 
Rep.  974. 

So,  the  court  in  Gormley  v.  Clark,  134  U, 
a.  338,  33  L.  cd.  909,  10  Sup.  Ct.  Rep. 
664,  declares  genernlly  that  decisions  of  the 
state  court  will  be  in  regard  to  rules  of 
evidence  in  actions  at  law. 

And  in  Nashua  Sav.  Bank  v.  Anglo- 
American  Lanii,  MortfT.  A  Agency  Co.  189 
U.  8.  222,  47  L.  ed.  783,  23  Sup.  Ct,  Rep. 
617,  the  court  declared  generally  that  the 
"laws  of  the  several  states"  with  rwtect 
to  evidence,  within  the  meaning  of  D.  8. 
Kev.  Stat,  §  721,  U.  S.  Comp.  Stat.  1901, 
p.  681,  apply  not  only  to  the  statutes,  hut 
to  the  decisions  of  their  highest  courtB'- 
The  state  decisions  involved  in  this  case, 
however,  were  in  construction  of  a.  statute. 

In  Hinds  v.  Keith,  6  C,  C.  A.  231,  13 
U.  S.  App.  222.  57  Fed,  10,  it  Is  said: 
"In  actions  at  law  in  the  courts  of  the 
United  States,  the  rules  of  evidence  and  the 
law  of  evidence  generally  of  the  state  with- 
in which  such  courts  are  held  will  prevail." 
And  see  Stewart  v.  Morris,  32  C.  C.  A,  203. 
60  U.  S.  App.  567,  89  Fed.  290,  declaring 
generally  that  a  Federal  court  will  follow 
the  decisions  of  the  highest  court  of  this 
state  concerning  rules  of  evidence. 
So,  prior  to  the  act  of  July  S,  1864  (U. 
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of  tecondary  evidence  to  prove  a  contract, 
when  the  subscribing  witneaneB  are  not  sub- 
ject to  procera;  <T  aa  to  the  measure  of 
proof  in  a  civil  action  grounded  on  an  act 
MHiatitnting  a  crime;  *■  as  to  tlie  admisai- 
Ulit;  of  a  declaration  of  a  person  since 
deceased  touching  the  location  of  disputed 
boundarji  *■  as  to  the  right  of  one  to 
testifj'  as  to  hU  own  motive  or  intent;  W 
u  to  admissibility  of  memorandum  used  bj 
■itneaa  to  refresh  his  recollection. H 

But  while  conceding  that  Federal  courts 
must  enforce  the  provisions  of  a  local  stat- 
Dte  of  the  state  in  which  the  action  arises, 
prescribing  rules  of  evidence,  unless  the 
local  statute  is  in  conflict  with  some  law 
of  the  United  States  regulating  the  same 
tubject,  it  has  been  held  that  decisions  of 
(he  state  court  construing  common-law  rules 
of  evidence  are  not  obligatory  upon  the 
Federal  courts,  hut  are  merely  persuasive 
snthoritj,  and  that  while  the  Federal  courts 
will  follow  them  when  the  question  at  issue 
is  balanced  with  doubt,  yet  they  will  not 
be  governed  by  such  decisions  when  they 
appear  to  be  at  variance  with  the  great 
weight  of  authority."  So,  it  has  been 
held  that  the  question  whether  a  court  at 
common  law  has  power  to  compel  plaintiff 
in  an  action  for  personal  injuries,  to  sub- 
mit to  a  surgical  examination,  is  one  upon 
which  the  decisions  of  the  state  court,  not 
depending  upon  any  consideration  peculiar 
to  the  state,  are  not  controlling  upon  the 
Federal  courts.U  And  it  has  been  recently 
declared  that  the  whole  matter  of  presump- 
tion and  burden  of  proof  belongs  to  the 
laws  of  evidence,  as  to  which  the  decisions 

8.  Rev.  Stat  S  S58,  U.  S.  Comp.  Stat.  1901, 
p.  859),  which  provided,  inter  alia,  that 
in  tbe  courts  of  the  United  States  no  wit- 
ness should  be  excluded  because  he  is  a 
party  to  or  interested  in  the  issue  tried, 
it  was  lield  that  tbe  competency  of  a  party 
U  a  witness  in  his  own  oehalf  was  a  ques- 
tion as  to  which  the  state  court  decisions 
were  controlling.  Vance  v.  Campbell,  1 
Black,  427,  17  L.  ed.  16B,  and  Hausaknecht 
».  Ciavpool,  I  Black,  431,  17  L.  ed.  172. 

"Wilcox  T.  Hunt,  13  Pet.  378,  10  L-  ed. 
209. 

"Pooler  V.  United  States,  62  C.  C.  A. 
317.  m  Fed.  519. 

•  Hunnicutt  v.  Peyton,  102  U.  S.  333, 
28  r-.  ed-  ,1 1 3 ;  Belding  T.  Hebard,  43  C.  C. 
A.  296,  103  Fed.  632  (opinion  by  Lurton, 

"Hinds  v.  Keith,  6  C.  C.  A.  231,  13  U. 
S.  App.  222,  314,  57  Fed.  10. 

« Stewart  v.  Morris,  32  C.  C.  A.  20.3, 
M  U.  8.  App.  657,  89  Fed.  200. 

"Union  P.  R.  Co.  v.  Yates,  40  L.R.A. 
B3,  23  C.  C.  A.  103,  49  U.  S.  App.  241,  70 
Fsd.  S84-  Referring  to  this  ease,  the  cir- 
enit  court  of  appeals  in  Stewart  v.  Morris, 
■npn,  states  that  the  cases  which  were  I'e- 
«  L.R.A,<H.B.) 


of  the  state  court  are  not  controlling  upon 
the  Federal  court,  even  when  it  is  adminis- 
tering the  law  of  the  state.**  This  seems  to 
be  merely  an  application  to  common-law 
questions  of  evidence,  of  the  same  ex- 
ception that  is  applied  to  general  substan- 
tive questions  of  common  law.  Nor  is  it 
apparent  why  the  word  "laws"  aa  employed 
in  9  721  or  g  S5S  of  tbe  Revised  Statutes, 
U.  S.  Comp.  Stat.  1001,  pp.  G81,  850,  should 
be  deemed  to  include  decisions  of  the  state 
courts  as  to  common-law  questions  in  re- 
lation to  evidence  or  witnesses,  and  not 
such  decisions  on  substantive  questions. 
At  all  events  it  seems  clear  that  the 
Federal  courts  are  not  bound  to  follow  the 
decisions  of  the  state  court  on  a  question 
which,  though  in  form  one  of  evidence,  is 
in  reality  a  substantive  question  of  common 
taw.u 

X.  FraeUce  and  pleading  gmaeraXlfi. 

Prior  to  the  conformity  act  of  1872, 
remedies  in  the  Federal  court,  both  at  com- 
mon law  and  in  equity,  were  according  to 
the  essential  character  of  the  case,  uncon- 
trolled in  that  particular  by  the  practice  of 
the  stata  court.ifl  But,  even  before  that  act, 
if  the  state  legislature  created  a  right,  and 
at  the  same  time  prescribed  the  remedy  to 
enforce  it,  that  remedy  would  be  pursued 
in  tbe  Federal  courts  in  the  same  form  as 
in  the  state  courts,  if  substantially  con- 
sistent with  the  ordinary  modes  of  pro- 
cedure in  tbe  former  courts.*'  The  con- 
formity act,  however,  prescribes  that  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than  equity 

lied  on  were  not  in  point  because  the  ques- 
tions decided  were  questions  of  ultimate 
right,  and  not  rules  of  evidence  by  which 
the  right  might  be  established. 

M  Chicago  ft  N.  W,  R.  Co.  v.  Kendall, 
03  C.  C.  A.  422,  187  Fed.  82,  16  Ann.  Cas, 
560. 

M  Young  V.  Lowry,  113  C.  C.  A.  149, 
102  Fed.  826.  This  as  a  matter  of  fact 
was  a  bankruptcy  case,  the  point  being 
whether  the  burden  of  proof  rested  upon 
the  holder  of  negotiable  p:tper  to  negative 
notice  of  a  defense.  And  see  First  Nat- 
Bank  v.  Liewer.  109  C.  C.  A.  70,  187  Fed. 
16,  infra,  note  TV,  a,  2,  note  16;  and  Chi- 
cago a.  W.  R.  Co.  V.  Price,  38  C.  C.  A. 
239.  97  Fed.  423:  Hemingway  v.  Illinois  C. 
R.  Co.  62  C.  C.  A.  477,  114  Fed.  843,  su- 
pra IV.  q,  1,  note  31. 

W  And  see  supra,  IV.  a,  2,  note  14. 

*•  New  Orleans  v.  Louisiana  Conatr.  Co. 
129  U.  S.  46,  32  L.  ed.  607,  9  Sup.  Ct.  Rep. 
223;  Campbell  v.  Clandiua,  Pet.  C.  C.  484, 
Fed.  Cas.  No.  2,3.56;  Hanlcin  v.  Squires,  6 
Biss.  188.  Fed.  Cas.  No.  6,025;  Clerk  t. 
Smith.  13  Pet.  105.  10  L.  ed,  123. 

«  Clark  T.  Smith,  13  Pet.  196,  10  L,  •i 
^23.  Google 
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and   admiralty   causes,   in   tbe   circuit  and 

district  courts,  shall  conform  as  near  as 
may  be  to  the  same  things  axisting  at  the 
time  in  like  cases  ia  the  courts  of  record 
of  the  •tat*  within  which  the  Federal  court 
is  held.M  This  Bubdivision  docs  not  deal 
with  tbe  question  what  matters  fall  within 
the  operation  of  that  act,ro  but  simply 
with  the  question  whether  the  decisions  of 
the  highest  state  court  are  controlling  upon 
the  Federal  courts  as  to  matters  within  that 
act,  and  as  to  which  an  explicit  state  stat- 
ute would  therefore  concede dly  be  binding 
upon    the    Federal    as    well    as    the    state 

AsBuming,  however,  that  the  subject-mat- 
ter of  a  state  atatnte  relates  to  practice, 
pleading,  or  forms  of  proceilure,  and  that 
the  statute  itself  would  be  binding,  the 
decisions  of  the  highest  state  court  with 
reference  to  it  are  in  general  controlling.** 
And  (t  has  been  held  specifically  that  the 
Federal  courts  are  bound  by  the  decisions 
of   the   state   courts   upon   statutory   ques-  | 


tions  OS  to  the  effect  of  an  order  directing 

a  garnishee  to  pay  a  judgment  creditor;  ^ 
the  sufficiency  of  an  appeal  in  special  pro- 
ceeding; M  the_  construction  of  pleadings 
in  actions  for  personal  injuries;  »  the  suffi- 
ciency and  effect  of  a  general  denial;** 
destruction  of  property  as  an  excuse  for 
failure  to  redeliver  in  replevin;**  suffi- 
ciency of  the  right  of  entry  without  actual 
seisin  to  sustain  partition;**  in  taxation 
of  coats  in  partition  suits;  "  disinisaal  of 
actions.** 

There  seems  to  be  some  doubt  whether 
decisions  of  the  state  court  on  questions  of 
common-law  practice  and  procedure  are 
binding  upon  the  Federal  courts.  In  one 
case  Judge  Brown  (later  Mr.  Justice 
Brown)  declared  in  effect  that  the  rule 
that  the  Federal  court  i«  not  bound  by  the 
decisions  of  the  state  court  upon  general 
questions  of  common  law  applies  to  ques- 
tions of  practice,  pleading,  form,  and  modes 
of  procedure,  as  welt  as  to  questions  of  gen- 
eral commercial  law.** 


MAct  of  June  ],  1872,  Rev.  Stat,  g  914, 
U.  S.  Comp.  SUt.  1001,  p.  084. 

"The  general  doctrine  that  remedies 
whose  foundations  are  statutes  of  the  state 
are  binding  upon  the  courts  of  the  United 
States  within  its  limits  is  undoubted.  This 
well- known  rule  of  tbe  Federal  courts, 
founded  on  the  act  of  1789,  1  Stat,  at  L. 
92,  chap.  20,  Rev.  Stat,  §  721,  U.  S.  Comp. 
Stat.  1901,  p.  581,  that  the  laws  of  the 
several  states,  except  when  the  Constitu- 
tion, treaties,  or  stntutes  of  the  United 
States  otherwise  require  or  provide,  aha)l 
be  regarded  as  rules  of  deciHinn  in  trials 
at  common  law,  was  enlarRcd  in  1872  by 
the  provision  found  in  S  914  of  the  Revi- 
sion, U.  B.  Comp.  Stat.  1901,  p.  084.  This 
cnact«  that  'the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  civil 
cases,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform  as  near  as  niay  be  to  the 
practice,  pleadings,  and  forms  and  modes 
of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state 
within  which  such  circuit  or  district  courts 
are  held,  anything  in  the  rules  of  courts 
to  the  contrary  notwithstanding,"  Ex 
parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
5  Sup.  Ct.  Rep.  724. 

M  See.  however,  for  illustrations  of  mat- 
ters that  do  not  fall  within  the  act.  and 
as  to  which  even  the  explicit  terms  of  a 
state  statute  are  not  controlling,  Nudd  v. 
Burrows,  1)1  U.  S.  426,  23  L.  ed.  288; 
Indianapolis  4  St.  L.  R.  Co,  v,  llorst,  93 
U.  a.  291,  23  L.  ed.  8<I8-.  Mexican  C.  R. 
Co.   V,   Pinknev.   149   U.   S,   1»4,   37   L.  ed. 

aen,  13  Sup.  ct.  Rep.  mf>. 

•0  .Atlantic  k  P.  R.  Co.  t.  Hopkina,  94 
U.  S.  11.  24  L.  ed.  48. 

O'Connell   v.   Reed.   5   C.   C,    A.   5Sfi.   12 


court  construing  a  state  statute  in  rela- 
tion to  joinder  of  causes  of  action,  was  de- 
cided upon  the  ground  that  even  an  express 
statutory  provision  would  not  be  binding 
upon  the  Federal  court  if,  in  the  juiigment 
of  the  latter,  it  would  unwisely  encumber 
tbe  administration  of  law  and  tend  to  de- 
feat the  ends  of  justice. 

*i  Atlantic  &  P.  R.  Co.  v.  Hopkins,  su- 
pra. 

*»  New  York,  N.  H.  ft  H.  R.  Co.  t.  Cock- 
croft,  49   Fed.  3. 

SiRrvson  v.  Gallo,  103  C.  C.  A.  424,  ISO 
Fed.   70. 

•«Halferty  v.  Wilmering,  112  U.  S.  713, 
28  L.  ed.  8r.a,  5  Sup.  Ct.  Rep.  364. 

«» Three  States  Lumber  Co.  v.  Rlanks, 
69  L.R.A.  283,  68  C.  C.  A.  353,  133  Fed. 
479. 

*»  McClafikey  v.  Barr,  42  Fed.  600. 

WWillard   V.   Serpell,  (12   Fed.  625. 

MT.app  v.  Ritter,  88  Fed.  108. 

«Sanford  v.  Portsmouth,  2  Flipp.  105. 
Fed.  Cas.  No.  12,315  (holding  specifically 
that  a  decision  of  the  state  supreme  court 
that  mdiidamus  is  the  only  proper  remedy 
upon  nmnicipal  bonds  is  liot  binding  upon 
the  Federal  courts).  The  position  there 
taken  seems  to  be  approved  in  Wall  v, 
Chesapeake  i.  O.  R.  Co.  37  C.  C.  A.  129, 
95  Fed.  SflS.  although  there  was  another 
ground  for  the  decision  in  that  case:  and 
it  lias  said  in  the  recent  case  of  Knight 
V.  Illinois  C.  R.  Co.  103  C.  C.  A.  514,  180 
Fed.  3r>8.  that  tbe  question  was  not  free 
from  difliculty,  thoiieh  the  case  wan  dis- 
posed of  on  another  ground.  And  see  First 
\at.  Dank  v.  Port  Townsend,  supra,  IV. 
a,  note  81a. 

But  llic  decisions  of  the  state  court  have 
been  held  controlling  on  the  question  wheth- 
er an  abutting  owner's  remedy  in  cane  of 
the  construction  of  n  railroad  in  front  of 
supreme  1  his  premises  is  an  action  at  law  for  dam- 
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XX.  Set-off. 

Ab  defendftnta  in  the  Federal  courts  may 
avail  themselves  of  latra  which  prevail  in 
the  state  concerning  the  right  of  Bet-ofT,TO 
provided  the  distinction  between  Ian  and 
equity  is  not  lost  sight  of,^^  the  Federal 
courts  will  doubt lesa  follow  the  decision  of 
the  highest  etate  court  construing  and  inter- 
preting such  Btatutes.'V 


In  eases  which  concern  the  jurisdiction 
of  the  Federal  court,  notwithstanding  tlie 
provision  of  the  so-called  conformity  act,™ 
neither  the  statutes  of  the  state  nor  the 
decisions  of  its  court  as  to  form  i*  or  aerr- 
ice  of  process,  are  conclusive  upon  the  Fed- 
eral courts.'* 

Asauming,   however,   that  the   service   of 

ages  or  an  injunction  (Lobenstein  v.  Union 
Elev.  R.  Co.  25  C.  C.  A.  301,  53  U.  S.  A^*. 
I,  80  Fed.  S)  1  the  question  as  to  the  prop- 
er form  of  action  in  a  given  case.  (Tavlor 
V.  Brigham,  3  Woods,  377,  Fed.  Cas.  'No. 
13,781);  and  the  question  whether  an  at- 
torney has  a  lien  for  services  on  money  re- 
covered for  hia  client.  (Cain  v.  Hocken- 
smith   Wheel  &  Car  Co.  157  Fed.  992). 

TO  Partridge  v.  Pluenix  Mut.  L.  Ins.  Co. 
15  Wall.  673,  21  L.  ed.  229;  Frick  v.  Clem- 
ents, 31  Fed.  642.  But  it  is  otherwise  in  a 
suit  by  United  States  against  an  individual 
(United  States  i.  Eckford  [United  States  ! 
V.  Tiliow]  e  Wall.  484,  18  L.  ed.  920)  ;  ^ 
and  as  to  questions  arising  exclusively  un-  I 
der  the  laws  of  the  United   States.  I 

Watkins  f.  United  States,  9  Wall.  751),  ; 
19  L.  ed.  520.  contra,  was  decided  before 
the  act  of  18T2,  providing  that  the  prac- 
tice, pleading,  and  form  and  mode  of  pro- 
ceeding in  civil  process,  other  than  equity 
and  admiralty  causes,  s)iall  conform  as 
near  as  may  be  to  the  practice,  pleading, 
form,  and  mode  of  proceeding  in  like  causes 
in 'the  courta  of  record  of  the  state. 

Ti  Arkwright  Mills  v.  Aultman  &  T.  Ma- 
chinery Co.  12S  Fed.   IDS. 

■nChamley  v.  Sibley.  20  C.  C.  A.  157, 
34  U.  S.  App,  705,  73  Fed.  980.  i 

In  Dushane  v.  Benedict,  120  U.  S.  630,  I 
30  L.  ed.  810,  7  Sup.  Ct,  Rep.  690,  the  I 
court  cites  the  Pennsylvania  caees  to  show 
their  interpretation  of  a  statute  in  rela-  ! 
tion  to  the  right  of  B?t-olT,  and  follows  ' 
thoee  decisions,  apparently  auuming  that 
they  would  lie  binding  upon  the  Federal 
court,  although  it  is  not  expresaly  so  de- 
Virgin  ia -Carolina  Chemical  Co.  T.  Kir- 
von.  215  U.  S.  252,  64  L,  ed.  179,  30  Sup. 
rt.  Itep.  TS,  holding  that  the  decision  of 
tlie  hiKhpst  court  of  the  state  upon  the 
question  whether  the  state  statute 
claim  for  dai 


order  that  the 
by  the  judgmen 
eral  coarts.  was 
40  L.n.A.(N.8.) 


I  for  poor  quality  of  goods 
n  the  note,  in 
be   concluded 


process  is  sulTicient  to  meet  the  requiie- 
ments  of  due  process  of  law,  its  sufficiency 
'to  uphold  a  judgment  of  the  state  court 
collaterally  attacked  in  the  Federal  courts 
is  to  be  determined  in  accordance  with  the 
decisions  of  the  state  court,  at  least,  if 
they  rest  upon  a  construction  of  the  state 
statute.'" 

But  it  has  been  held  that  the  question 
whether  the  failure  to  give  the  notice  pre- 
scribed by  statute  in  proceedings  to  sell 
the  real  property  of  a  lunatic  will  defeat 
the  jurisdiction  of  the  state  court  is  one 
as  to  which  the  Federal  courts  are  not  con- 
cluded by  the  decisions  of  the  state  court-T 
It  would  seem,  however,  that  a  general 
question  not  dependent  upon  the  consti'uc- 
tion  of  a  statute,  for  example,  the  ques- 
tion whether  presumptions  will  be  indulged 
in   aid   of   substituted   service,  wilt   be  de- 

the  state  court,  and  brought  to  the  Su- 
preme Court  on  error,  and  therefore  is  not 
strictly    in    point. 

T»U.  S.  Rev,  Stat.  S  914,  U.  S.  Comp. 
Stat.  1901,  p.  084. 

M  Hills  L  Co.  v.  Hoover,  220  U.  S.  329, 
56  L.  ed,  485,  31  Sup.  Ct.  Kep.  402. 

1i  Mechanical  Appliance  Co.  v.  Castle- 
Bian,  216  U.  S.  437,  54  L.  ed.  272,  30  Sup. 
Ct.  Rep.  125.  To  the  same  effect  are  West- 
ern Loan  &  Sav.  Co.  v.  Butte  k,  B.  Consol. 
Min.  Co.  210  U.  S.  388,  52  L.  ed.  1101, 
28  Sup.  Ct.  Rep.  720,  and  Mexican  C.  R. 
Co.  y.  Pinkney,  140  U.  S.  194,  37  L.  ed. 
699,  13  Sup.  Ct,  liep.  850;  West  t.  Cin- 
cinnati. N.  O.  &  T.  P.  R.  Co.  J70  Fed. 
349,  The  earlier  cases  (Amv  v.  Watertown, 
130  U.  S.  30J,  32  L.  ed.  946,  0  Sup.  Ct. 
Rep-  530;  Eaton  v.  St,  Louis  Shakspear 
Min.  4  Smelting  Co.  2  McCrary,  362.  7 
Fed.  139;  Chamberlain  v.  Mensing,  47  Fed. 
435,  and  Joseph  v.  New  Albany  Stcara 
Forge  &  Rolling  Mill  Co,  53  Fed.  180), 
which  followed  decisions  of  the  sfate  court 
construing  statutes  relating  to  the  service 
of  process,  notwithstanding  that  the  juris- 
diction of  the  Federal  courts  was  involved, 
ivere  rendered  upon  the  assumption  that 
the  stnte  statute  was  binding  upon  the 
Federal  court  by  virtue  of  the  conformity 
act,  and  therefore  seem  to  be  overruled  by 
the  cases  ahove  cited.  In  the  Joseph  Case, 
it  appeared  that  the  circuit  court  had  by 
rule  adopicd  the  statute  of  the  state  in  re- 
gard to  the  service  of  prncess.  and  therefore 
the  statute,  as  interpreted  by  its  higliest 
tribunal,   was   hHd   controlling. 

MSwarts  V.  Christie  Grain  k  Stock  Co. 
166  Fed.  338. 

In  St.  Clair  v.  Cox,  :0C  U.  S.  350,  27 
L.  ed.  222.  1  Sup.  rt.  Rpp.  3.54,  the  Federal 
court  followed  the  state  decisions  as  to 
sufficiency  of  the  service  of  process  on  a 
foreign  corporation,  though  it  docs  not  ex- 
pressly state  that  such  decision  would  be 
absolutely  controlling. 

"Mohr  V.  Manicrre,  7  Bin.  419,  Fed. 
Cas.  No.  9,665. 


Goo'^lc 
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fermined  by  the  Federal  court  ui  an  Inde- 
pendent question,  as  to  which  the  decisions 
of  the  etat«  court  are  not  controlling.''* 
It  ha*  been  held,  however,  that  the  Federal 
courts  are,  even  in  the  absence  of  statute, 
bound  by  the  decisions  of  the  state  court  on 
the  question  as  to  the  effect  of  a  special  ap- 
pearance as  waiver  of  defects  in  the  service 
of  process  upon  which  a  judgment  of  the 
state  court  was  rendered.™  Tlia  sufficiency 
of  a  criminal  complaint  or  warrant  for  the 
violation  of  a  state  law  is  a  question  upon 
which  the  decisions  of  the  state  court  are 
controlling."  O.  H.  P. 


«K!ng  v.  Davis,  13T  Fed.  1»S.  As  a 
matter  of  fact,  this  case  involved  the  juris- 
diction of  the  Federal  court,  and  It  would 
seem  that  the  result  might  have  been  re- 
ferred to  the  rule  stated  at  the  beginning 
of  the  subdivision,  that  the  decision,  how- 
ever, a«  indicated  in  text,  is  put  upon  the 
general  ground  that  the  question  was  a 
general  one;  and  the  court  remarked  that 
the  etate's  decision  to  which  it  was  cited 
wu  not  a  decision  construing  a  statute. 

W  China  t,  Foater-Milbourn  Co.  1B5.  Fed. 
ISS. 


JAMES  STACKHOUSE  et  al.,  Appta. 
(—  S.  C.  — ,  74  8.  B.  977.J 

Bills    and    notes  —  pnrcbose  —  bona 

fides  —  prior  iiiits. 

The  fact  that  a  bank  which  has  purchased 
notes  from  a  horse  dealer  has  had  more 
tiian  twenty  suits  to  collect  the  notes,  the 
defenses  usiiaHy  being  that  the  horses  were 
not  satisfactory,  is  not  sufficient  to  defeat 
the  bona  tides  of  its  purchase  of  another 
not«,  so  as  to  let  in  the  defense  of  fraud  in 
favor  of  the  maker. 

(Gary,  Ch.  J.,  and  Fraser,  J.,  dissent.) 

(May  23,  1912.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Common  Pleas  Circuit  Court  for 
Marion  County  in  plaintilTs  favor  in  an  ac- 
tion on  a  promissory  note.     AJGrmed. 
The  facts   are  stated   in   the  opinion. 
Mr.  W.  P.  Stackhouse  for  appellants. 


Note.  —  The  general  question  as  to  the 
circumstances  suflieient  to  put  a  purcliaser 
of  negotiable  paper  on  inquiry  is  cnnniiiprcd 
in  the  note  to  Mee  v.  Carlson,  29  L.R.A. 
(N.S.)  351. 
40  L.R.A.(N.8.) 


Mr.  Junes  W.   Jolinson,  for  respond- 

A  mere  suspicion  that  there  may  be  k 
defect  of  title  in  the  holder  of  negotiable 
paper,  or  knowledge  of  circumstances  which 
would  excit«  suspicion  as  to  his  title  in 
the  mind  of  a  prudent  man,  is  not  suffi- 
cient to  impair  the  title  of  one  who  buys 
the  paper  before  it  is  due,  but  such  result 
will  follow  only  where  there  has  been  bad 
faith  on, the  port  of  the  purchaser. 

Goodman  v.  Harvey,  4  Ad.  ft  Bl.  870, 
e  L.  J.  K.  B.  N.  8.  200,  6  Nev.  ft  H.  3T2i 
Ooodmaa  t.  Simonds,  20  How.  343,  16  L. 
ed.  934;  Murray  v.  Lardner,  a  Wall,  110, 
17  L.  ed.  857;  Cromwell  T.  Sac  County, 
98  U.  8.  61,  24  L.  ed.  681;  Witto  v.  Wil- 
liams, sac.  301,  2S  Am.  Rep.  2Q4;  Walk- 
er T.  State,  12  S.  C.  272;  First  Nat.  Bank 
V.  Anderson,  38  S.  C.  148,  6  S.  E.  343; 
Stouffer  V.  Erwin,  8]  S.  C.  B41,  02  S.  E. 
843;   Park  v.  Funderburk,  87  8.  C.  70,  OS 


Hydrick,  J.,  delivered  the  opinion  of  tbe 

Plaintiff  brought  this  action  on  one  of 
three  promissory  notes  given  by  defendants 
to  McLaughlin  Brothers  of  Columbus,  Ohio, 
in  payment  for  a  stallion,  alleging  that  it 
bought  the  note  for  value  before  maturity. 
The  defendants  set  up  the  defenses  of  fail- 
ure of  consideration,  breach  of  warranty, 
fraud  and  misrepresentation  in  the  sale  of 
the  horse,  and  allege  that  plaintiff  is  not 
tbe  bona  fide  owner  of  the  note  sued  on, 
but  that  it  is  acting  in  collusion  with  the 
payees  thereof  to  defeat  their  defenses,  un- 
der the  pretense  of  being  the  bona  fide  pur- 
chaser for  value  without  notice.  The  note 
was  for  $1,399,  bears  date  December  21, 190S, 
and  was  due  thirteen  months  after  date. 
Plaintiff  proved  by  its  vice  president  and 
cashier  that  it  bought  the  note  (with  eleven 
others)  from  McLaughlin  Brothers  on  De- 
cember 6,  1B07,  and  paid  them  for  it  {1,- 
383.11;  that  the  money  was  paid  by  a  cash- 
ier's check,  and  it  was  not  deposited  to  the 
credit  of  McLaughlin  Brothers  in  the  plain- 
tiff bank,  although  they  were  depositors  of 
that  bank,  ind  bed  been  since  1890,  and 
for  the  pnst  several  years  their  deposit  ac- 
count ran  from  $5,000  to  $15,000.  He  said 
that  neither  he  nor  the  plaintiff  bank  had 
notice  of  any  defense  to  the  note;  that  he 
knew  the  business  of  McLaughlin  Brothers 
and  that  they  dealt  in  horses  and  imported 
French  cnach  stallions,  and  he  supposed 
the  note  sued  on  was  one  of  a  series  of 
notes  given  in  payment  for  a  horae,  as  tbe 
McLaughlin  Brothers  usually  took  their 
notes  in  that  way:  that  he  had  discounted 
many  such  notes  for  them  during  the  past 
seventeen  years;   that  formerly,  when  they 
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were  not  so  strong  flnanciall;  aa  tbej' 
ncgr,  he  mtde  inquiry  as  to  the  solvency 
of  the  makers  of  suoh  notes,  bat  for  the 
put  ten  years  ha  had  made  no  Huch  inquiry, 
because  be  considered  McLaughlin  Brothers 
financially  able  to  protect  their  indoTHe- 
DientH;  that  the  bank  had  had  litigation  in 
the  collection  of  aome  twenty,  or  probably 
forty,  of  the  notes  discounted  for  McLaugh- 
lin Brothers;  tbe  usual  defense  being  that 
the  horse  was  not  satisfactory;  that 
Laughlin  Brothers  had  always  protected  the 
bank,  and,  when  it  bad  had  litigatiru  a 
had  paid  attorneys'  fees  in  the  colleoti 
of  notes  indorsed  to  the  bank  by  them  they 
reimbursed  the  bank,  and  plaintifl  would 
look  to  them  for  like  protection  in  this 
case;  however,  the  plaintiff  had  no  claim 
upon  them  except  as  indorsera  of  tbe  note. 
This  testimony  was  brought  out  in  tbe  ex- 
amination,  direct   and  cross,   of   plaintiff's 

!nie  defendants  offered  in  evidence  a  copy 
of  tbe  Harion  Star,  issued  September  4, 
1907,  in  which  was  published  a  notice  warn- 
ing people  not  to  trade  for  tbe  notes  given 
by  defendants  to  McLaughlin  Brothers,  giv- 
ing the  ground  of  defense.  They  also  of- 
fered »  letter,  dated  June  26,  1907,  from 
McLaughlin  Brothers  to  tbe  cashier  of  a 
bank  at  Mullina,  in  Marion  county,  in 
which  they  offered  to  sell  the  defendants' 
notes  aggregating  *4,400  for  $3,700.  They 
also  offered  to  prove  that  they  bad  notified 
all  the  banks  in  Marion  of  the  fraud  in  tbe 
inception  of  these  notes,  and  asked  tho 
banks  to  extend  the  notice  to  all  persons 
who  might  inqaire  about  them.  They  also 
offered  to  prove  the  defenses  set  up  in  tlieir 
answer;  to  wit,  failure  of  consideration, 
breach  of  warranty,  and  fraud  and  miarep- 
resentation  in  tbe  sale  of  the  horse.  Tbe 
court  excluded  tbe  testiinony  so  offered  be- 
caose  there  was  no  evidence  that  plain- 
tiff had  notice  of  any  of  the  facta  or  de- 
fenaea  sought  to  be  proved  when  it  pur- 
chased the  note,  and  on  the  ground  that 
there  was  no  evidence  tending  to  show 
bad  faith  on  the  part  of  the  plaintiff  in 
the  transaction,  and  thereupon  the  court 
directed  a  verdict  for  the  plaintiff  for  the 
amount  sued  for. 

It  is  to  be  'regretted  that  the  defend- 
anti  cannot  be  permitted  to  prove  tbeiT  de- 
fenaea,  for,  according  to  the  allegations  of 
their  anawer,  the  note  which  they  are  now 
called  upon  to  pay  was  obtained  from  them 
by  fraud  and  misrepresentation.  But  it  is 
of  vastly  more  importance  to  the  commerce 
of  the  country  that  the  integrity  and  un- 
assailability  of  negotiable  paper,  in  the 
hands  of  bona  flde  holders  for  value,  shall 
be  maintained  by  the  courts,  than  that  per' 
sons  who  carelessly  put  their  names  to 
40  L.IUL(N.B-) 


such     paper  shall  be  relieved  of  liabili^ 

thereon. 

In  Swift  V.  Tyaon,  16  Pet.  1,  10  L.  ed. 
SS5,  tbe  Supreme  Court  of  tbe  United 
States,  by  Mr.  Justice  Story,  said:  "Then 
is  no  doubt  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  con- 
sideration, without  any  notice  of  facts 
which  impeach  its  validity  as  between  the 
antecedent  parties,  if  he  takes  it  under  an 
indorsement  made  before  the  same  be- 
comes due,  holds  the  title  unaffected  by 
these  facts,  and  may  recover  thereon,  al- 
though, as  between  the  antecedent  parties, 
the  transaction  may  be. without  any  legal 
validity.  This  is  a  doctrine  so  long  and 
so  well  established,  and  so  essential  to  the 
aecurity  of  negotiable  paper,  that  it  is  laid 
up  among  tjie  fundamentals  of  the  law, 
and  requires  no  authority  or  nasoning  to 
be  now  brought  in  its  support.  As  little 
doubt  is  there  that  the  holder  of  any 
negotiable  paper,  before  it  is  due,  is  not 
bound  to  prove  that  he  is  a  bona  fide  hold- 
er for  a  valuable  consideration,  without 
notice;  for  the  law  will  presume  that,  in 
the  absence  of  all  rebutting  proofs,  and 
therefore  it  is  incumbent  upon  the  defend- 
ant to  establish  by  way  of  defense  satis- 
factory proofs  of  the  contrary,  and  thus 
to  overcame  the  prima  facie  title  of  the 
plaintiff." 

In  Murray  v.  Lardner,  2  Wall.  110,  17  L. 
ed.  867,  Mr.  Justice  Swayne,  speaking  for  . 
the  court,  aaid;  'The  posaesaion  of  such 
paper  carries  the  title  with  it  to  the  bold* 
er;  'The  possession  and  title  are  one  and 
inseparable.'  The  party  who  takes  it  be- 
fore due  for  a  valuable  consideration,  with- 
out knowledge  of  any  detect  of  title,  and 
in  good  faith,  holds  it  hy  a  title  valid 
against  all  the  world.  Suspicion  of  defett 
of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  .the 
mind  of  a  prudent  man,  or  gross  negligence 
on  the  part  of  the  taker  at  tlie  time  of  the 
transfer,  will  not  defeat  his  title.  That 
result  can  he  produced  only  by  bad  faith 
on'hia  part.  The  burden  of  proof  lies  on 
the  person  who  assails  tbe  ri;;ht  claimed 
by  the  party  in  possession.  Such  is  the 
settled  law  of  this  court,  and  we  feel  no 
disposition  to  depart  from  it.  The  rule 
may  perhaps  be  said  to  resolve  itself  into 
a  question  of  honesty  or  dishonesty;  for 
guilty  knowledge  and  wilful  ignorance  alike 
involve  tbe  result  of  had  faith.  They  are 
the  same  in  effect.  Where  there  is  no 
fraud,  there  can  be  no  question.  The  cir- 
cumstances mentioned,  and  others  of  a  kin- 
dred character,  while  inconclusive  in  them- 
:e,  are  admissible  in  evidence,  and  fraud 
established,  whether  by  direct  or  circum- 
stantial evidence,  is  fatal  to  the  title  of 
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the  holder,  tlie  rule  laid  down  in  the  class 
of  cases  of  which  Gill  v.  Cubitt,  3  Barn.  & 
C.  468,  5   Dowl.  &  R.   324,   3   L.  J.   K.  B. 

48,  IB  the  antitype,  ia  hard  to  comprehend 
and  dilTicult  to  apply.  One  innocent  holder 
may  be  more  or  less  suspicious  under  simi- 
lar circumstnnces  at  one  time  than  at  an- 
other, and  the  snme  remark  applies  to  pru- 
di-nt  men.  One  prudent  man  may  also  sus- 
pect where  another  would  not,  and  the 
standard  of  the  jury  may  be  higher  or 
lower  than  that  of  other  men  equally  pru- 
dent in  the  managpment  of  their  aCTairs. 
The  rule  established  by  the  other  line  of 
decisions  has  th^  advantage  of  greater 
clearness  and  directness.  A  careful  judge 
may  readily  so  aubniit  a  case  under  it  to 
the  jury  that  they  can  hardly  fail  to  reach 
the  right  concluaion.  We  are  well  aware 
of  the  importance  of  the  principle  involved 
in  this  inquiry.  These  securities  are  found 
in  the  channels  of  commerce  everywhere, 
anil  their  volume  is  constantly  increasing. 
They  represent  a  large  part  of  the  wealth 
of  the  commercial  world.  The  interest  of 
the  community  at  lBr|;e  in  the  subject  i 
deep-rooted  and  wide-branching.  It  raroi- 
fles  in  every  direction,  and  its  fruits  enter 
daily  into  the  affairs  of  persons  in  all  con- 
ditions of  life.  While  courts  should  be 
careful  not  so  to  shape  or  apply  the  rule 
as  to  invite  aggression  or  give  an  easy 
triumph  to  fraud,  they  should  not  forget 
the  considerations  of  equal  importance 
which  lie  in  the  other  direction." 

This  court  has  announced  in  numerous 
eases  that,  to  defeat  the  rights  of  a  bona 
fide  holder  for  value  of  commercial  paper', 
something  more  is  required  than  proof  of 
facts  and  circumstances  which  merely  give 
rise  to  suspicion,  or  which  may  be  sufD- 
cient  to  put  a  prudent  person  on  inquiry. 
There  must  be  proof  of  actual  notice  or 
knowledge  of  the  defect  in  title,  or  bad 
faith  on  the  part  of  the  holder  at  the  time 
he  purchased  the  paper. 

Of  course,  actual  notice  and  bad  faith 
may  be  shown  by  circumstantial  as  well  as 
br  direct  evidence.  McCaskill  v.  Ballard,  8 
Rich.  L.  470;  Witte  v.  Williams,  8  S.  C. 
2B0,   28   Am.   Rep,   2B4;    Bond   Debt   Cases, 

12  S.  C.  272;  Walker  v.  Kee,  14  S.  C.  142; 
Hand  v.  Savannah  &  C.  R.  Co.  17  S.  C.  2S6; 
First  Nat.  Bank  v.  Anderson,  28  S.  C.  149, 
S  S.  E.  343;  Ehrlich  v.  Jennings.  78  S.  C. 
273,  125   Am.  St.  Rep.   795,  68  S.   E.  022. 

13  Ann.  Cas-  1160;  Fretwell  v.  Carter,  78 
a  C.  531,  B9   S.   E.   039. 

No  point  was  made  either  here  or  on 
circuit  as  to  where  lies  the  burden  of  proof 
in  a  case  like  this,  where  it  is  shown  by 
defendants  that  the  note  had  its  inception 
in  fraud.  The  defendants  seem  to  have 
Toluntarily  assumed  the  burden  of  proof. 
40  L.R.A.(N.8.) 


While  the  authorities  elsewhere  are  not  en- 
tirely in  accord,  our  own  cases  and  th« 
greater  weight  of  authority  in  other  juris- 
dictions agree  that  when  the  defendant 
shows  fraud  or  illegality  in  the  inception 
of  the  paper,  or  that  it  was  lost  by  or 
stolen  from  the  owner,  the  presumption 
which  is  raised  by  its  mere  poesession  ia 
overcome,  and  the  burden  then  shifts  to 
the  holder  to  show  that  he  acquired  it  in 
good  faith,  for  value,  before  maturity,  in 
the  usual  course  of  business,  and  under  cir- 
cumstances creating  no  presumption  that 
he  knew  of  the  fraud  or  other  defect  in 
title.  Schauh  v.  Clark,  1  Strobh.  L,  301, 
47  Am.  Dec-  554;  Witte  v.  Williams,  8  S. 
C.  200.  2S  Am.  Rep.  294;  First  Nat.  Bank 
V.  Anderson,  28  8.  C.  I4S,  S  S.  E.  343; 
see  note  in  11  Am.  St.  Rep.  p.  324;  Cana- 
joharie  Nat.  Bank  v.  Diefendorf,  10  L.R.A. 
676,  and  note  (123  N.  Y.  191,  26  N.  E. 
402)  ;  Commercial  Bank  t.  Burgwyn,  17 
L.R.A.  326,  and  note  (110  N.  C.  287,  14 
S.  E.  623). 
I  The  application  of  this  rule  can  make 
I  no  difference,  however,  in  the  decision  of 
this  case,  but  it  might  be  of  some  conse- 
quence in  a  case  where  the  evidence  ia 
very  close,  or  evenly  balanoed,  or  in  a  case 
where  there  is  no  evidence  of  good  faith 
except  that  of  the  holder  himself,  and  the 
question  arises  whether  his  evidence  shall 
be  received  as  true.  In  such  a  case,  it 
there  is  anything,  either  in  the  facts  and 
circumstances,  appearing  in  evidence,  or 
any  direct  evidence  tending  to  impeach  the 
witness,  the  court  would  submit  the  issue 
to  the  jury;  but  if  there  is  no  evidence, 
direct  or  circumstantial,  tending  to  impeach 
the  witness,  the  court  would  do  aa  it  did 
in  this  case,  direct  the  verdict,  instead  of 
inviting  a  verdict  bnaed  upon  caprice  or 
prejudice  by  submitting  an  issue  to  the 
jury  when  there  really  is  none  in  the  evi- 
dence. Courts  are  organized  to  do  justice, 
and  they  should  not  even  impliedly  sanc- 
tion a  verdict  which  is  not  supported  by 
evidence  by  submitting  an  issue  to  a  jury 
when  only  one  reasonable  inference  can  be 
drawn  from  the  evidence.  Therefore  the 
defendants'  attorney  very  properly  con- 
cedes that,  if  there  was  nothing  in  the  evi- 
dence from  which  a  reasonable  inference 
could  have  been  drawn  of  bad  faith  on  the 
part  of  plaintiff  in  the  purchase  of  the 
note,  the  verdict  was  rightly  directed.  He 
zealously  contends,  however,  that  the  cir- 
cumatancea  brought  out  in  the  testimony 
of  plaintiffs  witness  do  warrant  such  an 
inference.  All  the  facts  and  circumstances 
relied  on  by  counsel,  as  susceptible  of  such 
a  conclusion,  were  set  out  in  the  statement 
at  the  beginning  of  this  opinion. 
We  have  carefully  considered  them,  but 
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«•  And  nathlng  in  them,  either  sing);  or 
collectively,  vhich  tends  to  show  bad  faith 
OD  the  part  o[  the  plaiatiff.  The  fact  most 
■trongljr  lelied  upoa  is  that  the  plaintiff 
ha*  had  Bome  ttrenty,  probablj  forty,  suita 
in  collecting  notes  discounted  for  McLaugh- 
lin Brothers;  the  usual  defense  being  that 
the  horse  was  not  satisfactorj.  It  does  not 
appear,  however,  nhat  was  the  result  in 
those  cases.  It  may  be  that  plaintiff  won 
etch  of  them,  and  that  the  defenses  were 
wholly  without  merit.  Moreover,  it  doci 
not  appear  why  the  horses  were  not  satis- 
factory. The  dissatisfaction  may  have  been 
caused  by  something  wliich  would  not  have 
suggested  to  the  mind  of  anyone  that  there 
liad  been  fraud  or  misrepresentation  in  the 
sale  of  the  horses.  How,  if  it  had  appeared 
that  in  each  case,  or  in  a  good  number  of 
tbem,  the  charge  of  misrepresentatiou  and 
fraud  was  made  and  proved,  then  it  might. 
vith  some  show  of  reason,  be  contended 
that  plaintiff  should  hare  suspected  that 
there  may  have  been  fraud  and  misrepre- 
sentation in  the  sale  of  the  horse  to  de- 
fendants. But  we  have  seen  that  proof 
of  facta  and  circumstances  which  merely 
create  suspicion,  or  which  should  put  a 
prudent  person  on  inquiry,  is  not  suflicient. 
To  be  sure,  the  holder  of  negotiable  paper 
must  not  be  allowed  to  wilfully  shut  his 
eves  to  the  truth,  for,  as  said  by  Mr.  Jus- 
tice Swayne  in  Murray  v.  Lardner,  supra, 
wilful  ignorance  is  as  bad  as  guilty  knowl- 
edge, and  both  involve  the  result  of  had 
fsith. 

But  certainly  the  mere  fact  that  plain- 
tiff had  litigation  in  collecting  some  twen- 
ty, or  probably  forty,  of  the  many  notes 
which  it  had  discounted  in  the  run  of  seven- 
teen years'  business  with  t]«  McLauglilin 
Brothers  as  ita  depositors  does  not  tend 
to  show  bad  faith  in  discounting  the  note 
here  sued  on. 

Judgment  afflmied. 

Woods  and  Watts,  JJ.,  concur.  - 

Gary,   Cb.  J.,  dissenting: 

I  will  not  delay  the  filing  of  the  opinion 
by  discussing  at  length  the  question  wheth- 
er the  plaintiff  vas  a,  bona  fide  holder  of 
the  note.  The  mere  recital  in  the  opinion 
of  the  fact,  "that  the  bank  had  had  liti- 
gation in  the  collection  of  some  twenty,  or 
probably  forty,  of  the  notes  discounted  for 
Mclaughlin  Brothers,  the  usual  defense 
being  that  the  horse  was  not  natiH factory," 
was  in  itself  suflicient,  at  least,  to  put  thp 
plaintiir  on  notice  that  there  was  a  good 
defense  to  the  note,  but  wbicb  was  hereto- 
fore not  considered  on  the  merits,  on  the 
ground  that  the  plaintiff  was  a  bona  fide 
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Furthermore,  the  fact  that  the  purchase 
of  the  note  was  made  juat  before  it  was 
due,  and  long  after  its  execution,  thus  en- 
abling the  payee  to  avoid  valid  defenses; 
the  fact  that  Bale  was  made  by  men  who 
habitually  kept  large  deposits  with  the 
purchsser,  and  who  did  not  appear  to  have 
been  forced  to  sell  for  any  legitimate  pur- 
pose; the  fact  that  the  purchase  money  of 
the  note  was  immediately  taken  out  of  the 
reach  of  the  purchaser  although  the  seller 
habitually  deposited  with  the  buyer, — are 
circumstances,  taken  together,  that  amount 
to  more  than  a  suspicion,  and  should  have 
carried  the  case  to  the  jury,  as  there  was 
testimony  tending  to  show  that  the  trans- 
action originated  in  fraud. 

Fraaer,  J.,  eoncura. 
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RAMBLER    GARAGE    COMPANY,    Eespt. 

(—  Wis.  — ,  138  N,  W.  18B.) 

Master  and  servant  —  chanffeur  —  neg- 
ligent operation  of  leased  f»r  —  11*- 
blllty. 

1.  A  chauffeur  sent  by  the  owner  of  a 
garage  to  operate  an  automobile  leased  for 
a  pleasure  ride,  and  who  obeys  the  direc- 
tions of  the  lessee  merely  as  to  routes,  is 
the  servant  of  the  owner  of  the  garage,  and 
the  latter  will  be  liable  for  injury  inflicted 
upon  occupants  of  the  car  through  bis  neg- 
ligence. 

Sunday  —  lerislng  aotomoblle  —  liabili- 
ty for  negligence. 

8.  The  owner  of  an  automobile  leased  for 
hire  cannot  escape  liability  for  injury  to  an 
occupant  of  the  car  through  the  negligence 
of  the  chauffeur  because  the  leasing  was  on 
Sunday. 


(May  14,  1B12.) 


Aa  to  responsibility  of  owner  for  Injuries 
caused  by  automobile  while  being  driven  by 
a  servant  or  third  person  for  his  own  busi- 
ness or  pleasure,  see  note  ts  Kiley  v.  Roach, 
37  L.R.A.(N,S.)  831,  and  notes  there  re- 
ferred to. 

And  as  to  the  liability  of  owner  for  negli- 
gence of  borrower  or  hirer  of  automobile,  see 
also  note  to  Hartley  v.  Miller,  33  L.RA. 
(N.S.)  81. 
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APPEAL  hj  ptp,intiff  from  a.  judgmeot  of 
the  Circuit  Court  for  Milwaukee  Coun- 
tj  In  defendftot's  favor  diamiaaiDg  the  com- 
pUint  in  an  action  brouglit  to  rmovcr  dam- 
■igeg  for  peraonal  injuriea  to  pleiiitiR's  tes- 
tate resulting  in  death,  alleged  to  have 
tieeD  caused  by  defendant's  negligence.  Re- 
versed. 

Statement  hj  Kerwin,  J.: 

This  action  was  brouglit  b;  tlie  plaintiff 
as  administrator  with  the  will  anneied  of 
the  estate  of  Willielmina  Gerretson,  de- 
ceased, to  recover  upon  two  causes  of  ac- 
tion,— one  in  favor  of  the  estate  of  deceased, 
and  the  otlier  in  favor  of  the  beneficiaries 
of  said  deceased  under  the  death  statute 
for  tlie  benefit  of  her  cbitdreu  on  account  of 

for  negligence  of  chauffeur  furnished  by  a 
third  person,  see  notu  to  Neff  v.  Brandeis, 
30  L.R.A.(K.S.)   933. 

I'be  general  question  as  to  who  is  re- 
sponsible for  acts  of  driver  furniiilicd  with 
a  hired  vehicle  is  treated  in  the  notes  to' 
Frerker  v.  NichoUon,  U  L.R.A.(N.S.)  112Z, 
and  supplemental  note  accompanying  ^forriB 
V.  Tredo,.  26  L.11.A.(N.S.}  ^13.  the  present 
note  being  concerned  with  that  question  ouly 
•o  far  as  it  applies  to  automobilea. 

Liability   where   car   is   leased. 

The  chauffeur  furnished  with  a  leased  au- 
tomobile is  generally  held  to  be  tlie  serv- 
ant of  the  owner  of  the  machine,  where  the 
lessee  has  authority  only  to  give  directions 
as  to  where  the  car  shall  be  driven. 

Thus,  this  rule  was  applied  in  Shepard 
v.  Jacobs,  204  Mass.  110,  a6  L.R.A.(N.S.) 
442,  134  Am.  St.  Rep.  64S,  90  N.  K.  392, 
where  it  was  held  that  the  owner  of 
an  automobile  who  leased  it  with  a  li- 
ccnacd  chauiTeur  in  chorge,  at  a  certain 
sun)  per  day,  was  liable  to  strangers  for  tlie 
negligent  act  of  the  chauffeur  which  re- 
sulted in  a  collision  and  damage,  where  the 
lessee  had  no  control  over  him  except  as  to 
when  and  where  the  car  sliould  be  driven. 

And  wliere  an  express  company  hires  an 
electric  van  with  a  chauiTeur  by  the  month 
or  day,  and  the  chauffeur  has  nothing  to  do 
with  the  putting  of  the  parcels  into  the  vehi- 
cle or  delivering  them,  a  servant  of  the  ex- 
press company  performing  these  duties,  it  is 
not  liable  for  an  injury  resulting  from 
the  operation  of  the  van,  where  it  ap- 
pears that  at  the  time  alt  of  the  pack- 
ages had  been  delivered  and  the  machine  had 
returned  to  the  express  company's  office, 
^here  the  employee  of  that  company  had  been 
left,  and  the  chaulfeur  was.  at  the  time  of 
the  accident,  either  on  his  way  to  lunch  or 
to  have  the  vehicle  repaired,  since  the  chauf- 
feur was  not  ad  hoc  the  hirer's  xorvant. 
Bohan  T  Metropolitan  Exp.  Co.  122  App. 
Div.  690,  107  N.  Y.  Supp.  5.10.  The  court 
said:  "In  the  present  cnse,  it  the  accident 
had  actually  occurred  while  the  ei>pre»9 
packages  were  being  delivered,  it  might  be 
*y  L.K.A.(.N.K.) 


the  negligence  of  the  defendaat.  Damage* 
are  claimed  in  the  sum  of  $5,000  under  the 
first  cause  of  action,  and  in  the  sum  of 
13,500  under  the  second  cause  of  action. 
I'he  answer  admits  that  Wilhelmina  Gerret- 
son died  testate  on  the  16th  day  of  Decem- 
ber, 1909,  and  the  representAtive  capacity 
of  the  plaintiff;  that  deceased  was  injured  *t 
the  time  and  place  alleged  in  the  complaint, 
and  that  she  was  a  widow;  also  admita 
the  corporate  existence  of  the  defendant; 
and  denies  generally  upon  information  and 
belief  the  other  allegations  of  the  complaint. 
The  court  granted  a  nonsuit  as  to  the  sec- 
ond cause  of  action,  and,  after  the  evidence 
was  all  in,  directed  a  verdict  for  the  defend- 
ant.   Judgment  was  entered  in  favor  of  the 

that  the  defendant  would  be  liable  under  the 
rule  laid  down  in  the  last  two. cases  [cases 
involving  liability  for  injuries  occurring 
while  goods  were  being  delivered  by  hired 
van],  but  even  then  it  might  be  douhtful, 
inasmuch  as  the  chauffeur  hsid  nothing 
whatever  to  do  with  the  handling  of  the 
goods  of  the  defendant  or  making  collec- 
tions. Ai]  he  did  was  to  obey  the  directions 
as  to  where  he  should  tULe  the  vehicle. 
(Lewis  T.  Long  Island  R.  Co.  162  N.  Y.  62, 
50  N.  E.  64 S,  Johnson  v.  Netherlands  Ameri- 
can Steam  Nav.  Co.  132  N.  Y.  578,  30  N.  E. 
505.)  But,  ae  we  have  already  seen,  at  the 
time  of  the  accident  he  had  delivered  all 
the  packages  for  the  defendant,  and  was  not 
then  engaged  in  doing  any  work  for  it;  he 
was  then  either  taking  the  vehicle  to  the 
transportation  company's  office  to  have  it  re- 
paired, or  else  was  engaged  in  his  personal 
business,  and  in  neither  case  can  it  be  said 
that  he  was  acting  as  the  servant  of  the  de- 
fendant or  engaged  in  its  business.  The  de- 
fendant did  not  own  the  vehicle;  had  no 
right  to  inspect  it,  or  give  directions  aa  to 
repairs.  Under  such  circumstances  I  know 
of  no  rule  of  law  under  which  defendant  can 
be  held  liable.  When  the  chauffeur  left  the 
defendant's  office  for  the  purpose  of  going 
back  to  the  transportation  company's  office 
to  have  the  vehicle  repaired,  or  to  get  hts 
lunch,  lie  ceased  to  be  the  servant  of  the  ex- 
press company,  because  he  was  not  then  en- 
gaged in  doing  its  business,  and  tor  his  neg- 
ligence in  operating  the  vehicle  while  thus 
engaged  tlie  express  company  is  not  liable." 

And  in  lioutlcdge  v.  Rambler  Automobile 
Co.  —  'Jex.  Civ.  App.  — ,  95  8.  W.  740,  it 
was  held  that  a  guest  of  one  hiring  a  motor 
car,  who  was  injured  by  the  negligent  opera- 
tion of  the  car  by  the  chauffeur  furnished 
therewith,  might  recover  damages  of  the 
owner,  notwithstanding  the  car  was  running 
at  a  high  rBt«  of  speed  at  the  solicitation 
of  the  host,  it  not  appearing  that  the  plain- 
tiff hod  acquiesced  therein. 

However,  one  who  dclivera  an  automobile 
to  another  under  an  agreement  that  the 
latter  is  to  use  it  for  hire,  and  pay  the  pur- 
cliRce  price  to  the  first  party  out  of  the  re- 
ceipts, is  not  liable  for  an  injury  resulting 
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defendant  dlnaiMing  the  complaint,  trom 
vbieh    this  appeal  wu  taken. 

The  evidence  tends  to  show  that  durinj; 
the  mftemooD  of  Sunday,  November  T,  IDOn, 
William  F.  GerretBon,  a  eon  of  deceased. 
called  defendant's  garage  by  telephone,  and 
ordered  a  leTen-pasaenger  automobile  to 
come  to  hia  home  on  UarSeld  avenue  in  the 
eitj  of  Milwaukee,  for  a  drive  about  the 
fit;,  carrying  himself,  membera  of  bia  fam- 
ily, and  frieuda.  In  response  to  the  call, 
one  of  defendanfa  aeven-paBsenger  45-horsc 
power  antoniobilee,  driven  by  defendanfa 
■errant,  L.  D.  Cook,  went  to  the  home  ol 
W.  F.  a«rret»on  under  inatructions  from  de- 
fendant's foreman  to  drive  the  machine 
where  directed,  and  Mr.  and  Mrs.  W.  F. 
(rerretaon  aod  Mt.   and  Mra.  James  Dono- 

wbik  it  is  being  used  by  the  purchaser, 
there  being  no  relation  of  master  and  serv- 
ant between  the  parties.  Braverman  v. 
Hart,  105  N.  Y.  Supp.  107. 

Where  there  is  a  conflict  upon  tba  ques- 
tion of  whether  the  operator  of  aa  automo- 
bile has  hired  it  of  the  owner  for  his  own 
use,  or  whether  he  is  acting  as  an  employee 
of  the  owner,  it  is  a  question  of. fact  for 
the  jury  and  their  findings  are  conclusive. 
Ottomeier  t.  Hamburg,  fiO  Wash.  316,  97 
^e.  235. 

Liability  when  ear  ia  being  demonstrated. 

WlKre  a  chaotFeur  ia  furnished  to  oper- 
ate a  demonat rating  car  he  is  generally  held 
to  be  the  servat  of  the  owner  of  the  car,  ao 
that  the  latter  is  liable  for  any  damage  re- 
sulting from  bia  negligence. 

Thue,  in  McGuire  v.  Autocar  Sales  Co. 
134  N.  Y.  Supp.  702,  it  was  held  that  a 
company  engaged  in  the  business  of  Belling 
trades  was  liable  for  an  injury  resulting 
from  the  operation  of  one  of  its  trucks 
which  was  being  operated  by  one  of  its  driv- 
en in  delivering  articles  to  cuatomera  of  a 
company  which  was  considering  the  pur- 
chasing of  a  car,  since  the  driver  was  acting 
as  a  servant  of  the  automobile  company  in 
demonstrating  its  truck.  The  court  aaid: 
"It  ia  quite  true  that  the  operator  of  the 
auto  truck  was  engaged  in  the  work  of 
participating  in  the  delivery  of  various 
paekagee  of  Greenhut  &  Company  at  the 
time  of  the  accident.  While  in  one  sense 
be  was  doing  this  work  for  Greenhut  i  Com- 
pany, yet  the  doing  of  thia  work  waa  but 
incidental  to  a  larger  work  which  he  was 


doing  for  the  defendant  appellant, 
which  was  the  main  purpose  of  his  o^ 
ing  the  machine;    that   is   to  say,   he   w: 


demonstrating  by  actual  expei 
ball  of  the  defendant  appellant,  the  efTective- 
Utah  of  its  auto  truck,  for  tbe  purpose  of 
inducing,  for  the  benefit  of  his  general  em- 
ployer, tbe  purchase  either  of  that  truck 
or  other  trucks  by  Greenhut  k  Company 
from  his  general  employer.  It  seems  to  me 
Dnqnestionable  that  during  every  part  of 
thia  performance  he  was  primarily  and  par- 
40  L.R.A.(N.S.) 


there  entered  the  car,  Mr.  Gerretson  - 
directing  tbe  chaufTeur  to  drive  (o  1S20 
Grand  avenue,  the  home  of  H.  W.  Gerret- 
a,  another  son  of  deceased.  There  de- 
ceased and  her  granddaughter  entered  the 
car,  and  the  chauffeur  was  directed  to  drive 
to  the  Gerretson  store,  107  Wiseonain 
street,  thence  to  several  places  on  Milwau- 
kee street,  thence  to  a  point  on  Van  Buren 
street  between  Knapp  street  and  Juneau 
1  avenue.  The  day  was  miaty  and  rainy,  and 
the  sides,  top,  and  glass  wind  shield  of  the 
automobile  were  up  to  protect  tbe  occu- 
pants. The  pavement  was  wet  and  slip- 
pery, and  there  were  tire  chains  fn  tbs 
car,  furnished  by  defendant  to  meet  tbe 
very  conditions  then  presented  by  wet  and 
slippery   pavements.     The   chauffeur   negli- 

ticularly  the  servant  and  ^ent  of  hia  gen- 
eral employer.  To  hold  otherwise,  it  would 
follow  that  every  time  one  takea  passage 
in  a  motor  car  wben  it  ia  under  demonstra- 
tion for  the  purpose  of  ioducihg  a  sale  and 
furchaae,  he  shall  become  liable  for  the  neg- 
igent  operation  of  the  car  by  the  driver 
furnished  by  the  intending  vendor.  This 
would  be  going  entirely  too  far."  ' 

And  a  company  whose  huaineaa  it  la  to 
sell  automobiles  ia  liable  for  the  negligence 
of  a  demonstrator  sent  by  it  to  demonstrate 
a  car  to  a  prospective  cuetcmer,  where  the 
demonstrator,  in  answer  to  the  prospective 
customer's  question  aa  to  whether  he 
could  crank  the  car,  stated  that  any- 
body could  crank  the  car,  and  told  him 
to  push  in  and  turn  the  crank  around, 
and  the  prospective  customer's  arm  waa 
broken  by  the  kick  of  the  engine,  aioce  in 
such  a  case  the  customer  was  not  a  mere 
liienaee,  but  an  invitee,  who  acted  at  the 
implied  invitation  of  the  defendant's  demon- 
strator, who  bad  knowledge  of  the  person's 
ineiperience  with  automobiles.  Martin  v. 
Maxwell-Briscoe  Motor  Vehicle  Co.  168  Mo. 
App.  188,  138  S.  W.  85. 

So,  where  the  owner  of  an  automobile 
sent  his  chauffeur  with  the  car  to  demon- 
strate it,  and  the  chauffeur  permitted  an 
employee  of  a  prospective  purchaser  to  drive 
it,  and  an  injury  resulted  while  the  car  waa 
being  driven  by  such  peraon,  tbe  owner  of 
the  car  is  liable  for  the  injury,  since  tbe 
act  of  permitting  the  employee  of  the  pro- 
spective buyer  to  drive  the  car  was  one  per- 
formed in  the  furtherance  of  his  servant's 
employment.  Wooding  v.  Thorn,  14B  App. 
Div.  21,  132  N.  Y.  Supp.  60.  Tbe  court  said: 
"It  the  owner  himself  had  undertaken  to 
demonstrate  the  car.  and  as  a  part  of  such 
demonstration  had  permitted  Gglit  to  drive 
it.  no  one  would  have  any  doubt  aa  to  such 
owner's  liability.  The  cnRe  here  is  no  dilTer- 
ent.  Simmons  was  authorised  to  demon- 
strate the  car;  that  waa  his  employment: 
in  the  course  of  that  employment,,  as  a  part 
nf  the  detnonetration  be  permitted  Egtit  to 
drive;  thia,  I  think,  fa-ttens  upon  Sim- 
mons's  employer  liability  for  the  negligenca 
which  resulted  in  plaintifTs  injuriea"        ,  • 
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gently  tailed  to  put  then  on  because  he 
''did  not  want  to  get  hia  hands  and  cloth<')> 
Boiled."  After  leaving  tlie  Peacock  home, 
on  Van  Bureu  street,  on  the  return  trip  to 
tlie  home  of  R.  W.  Gerretson,  on  Grand  ave- 
nue, the  chauffeur  s»1pctrd  his  own  route 
and  drove  north  on  Van  Buren  etreet  to 
Knapp  street,  went  on  Knapp  street  to  Mil- 
waukee street,  and  south  on  Milwaukee 
street  in  a  straight  line  five  blocks  to  its 
intersection  with  Ma.<!nn  street.  Going 
south  on  Milwaukee  street,  the  automobile 
was  driven  at  a  speed  of  IS  to  20  miles  an 
hour,  in  violation  of  the  ordinance  of  the 
citv  limiting  the  speed  to  12  miles  per  hour. 
When  the  street  car,  running  west  on 
Mason  street  came  into  view,  the  speed  with 
which  the  automobile  was  driven  made  a 
collision  between  it  and  the  car  inevitable, 
and  to  minimize  its  effect  the  chauffeur 
turned  sharplj  the  corner  at  Mason  and 
Milwaukee  streets  going  west.  The  street 
car  and  automobile  reached  the  west  line 
of  Milwaukee  street  at  the  same  time,  and, 
the  speed  of  the  automobile  being  so  great, 
its  rear  wheels  skidded  on  the  pavement, 
and  the  rear  end  of  the  automobile  collided 
with  the' street  car  at  its  forward  truck. 
jUBt  behind  the  front  platform.  The  force 
of  the  impact  was  so  great  as  to  throw  de- 
ceased with  such  violence  against  the  left 
side  of  the  automobile  as  to  completely' 
fracture  Jive  ribs  and  severely  bruise  her 
liip  and  back.  The  automobile  was  held 
fast  to  the  street  car  for  a  few  minutes, 
then  freed,  and  ran  down  the  hill  on  the 
north  side  of  Mason  street  about  SO  feet. 
After  tlie  release  from  the  street  car,  W.  F. 
Gerretson  and  James  Donovan  administered 
to  the  two  injured  ladies,  and  the  wrecked 
machine  was  then  driven  bv  the  chauffeur 
to  the  garage,  about  a  block  from  the  place 


of  the  accident,  and  the  deceased  and  Mrs. 
Donovan  were  lifted  into  another  automo- 
bile and  driven  by  the  chauffeur,  Cook,  to 
the  home  of  W.  F.  Gerretaon,  into  which 
they  were  carried.  From  this  time  until 
her  death  deceased  suHered  great  pain,  and 
during  that  period  was  confined  almost  con- 
tinuously to  her  bed,  being  moved  with 
difficulty  and  never  without  assistance. 
From  the  injuries  sustained  and  the  pain 
and  suffering  undergone  death  ensued  De- 
cember Ifl,  1009.  It  further  appears  that 
during  the  entire  period  of  hiring,  Cook, 
as  driver  of  the  automobile,  was  acting 
wholly  within  the  scope  of  his  employment, 
and  in  compliance  with  the  directions  of 
the  defendant. 

Mr.  Paul  D.  Dursnt,  for  appellant: 

When   a   garage   keeper   or   owner   of   *n 

automobile  hires  it  to  another  person  and 

furnishes  a  driver,  such  driver  is  the  agent 

of  the  owner  of  the  automobile  or  gara|;e 

Shepard  t.  Jacobs,  204  Mass.  110,  26 
L.K.A.(N.R.)  442,  134  Am.  St.  Rep.  648. 
flO  N.  E.  392;  Little  v.  Hackett.  116  U.  S. 
366,  375,  370,  380,  29  L.  ed.  C52,  855-657, 
6  Sup.  Ct.  Rep,  3B1 ;  Morris  v.  Trudo,  83 
Vt.  44,  25  L.R.A.[S.S.)  33,  74  Atl.  3B7 ; 
lliroux  v.  Haum,  137  Wis.  197,  19  L.R.A. 
(N.S.)  332,  118  N.  W.  533;  Frerker  v. 
Nicholson,  13  L.R.A.(N.S.)  1122  and  note, 
41  Colo.  12,  62  Pac.  224,  14  Ann.  Cas.  730; 
Murray  v.  Dwight,  161  K.  Y.  301,  48  L.R.A. 
873,  55  N.  E.  901 ;  Alaimo  v.  E.  &  J.  Mar- 
rin  Co.  121  N.  Y.  Supp.  583;  Quarman  v. 
Burnett,  8  Mees.  k  W.  499,  9  L.  J.  Eich. 
N.  S.  308,  4  Jur.  989;  Samuel  v.  Wright, 
5  Esp.  203;  1  Thomp,  Neg.  g  582;  Story, 
Agency,  9th  ed.  8  4530;  20  Am,  &  Eng.  Enc. 
Law,  176;  Corliss  v.  Keown,  207  Mass.  149, 


In  Burnham  v.  Central  Automobile  Exch. 
—  B.  I.  — ,  67  Atl.  429,  where  tne  purchas- 
er of  a  motor  car  claimed  to  have  received 
an  injury  while  riding  in  it,  by  reason  of  the 
reckless  driving  of  a  chauffeur  furnished  by 
the  seller  to  taich  the  former  how  to  oper. 
ate  the  car,  the  court  refused  to  disturb  a 
verdict  against  the  seller,  although  the  lat. 
ter  claimed  the  accident  was  caused  by  a 
break  in  the  machinery  due  to  the  pur- 
chaser's previous  reckless  operation  of  the 
car,  and  not  to  the  negligence  of  the  chauf- 
feur, as,  under  the  circlinistnnces,  the  ques- 
tion of  liability  was  held  to  be  properly 
submitted  to  the  jury. 

Where  a  prospective  purchaser  of  an  auto- 
mobile sends  his  employee  to  look  at  a  car  at 
a  garage,  with  instructions  to  exaniine  the 
engine  and  report  its  condition,  remarking 
that  if  tlie  report  is  satiHfactory  hi;  will  ar- 
range about  a  demonstration,  the  employer 
is  not  liable  tor  an  injury  resulting  from 
his  employee's  negligence  in  operating  the 
car,  which  had  been  taken  out  at  the  sug- 
gestion of  the  selling  agent  afler  the  em- 
40  L.R.A.(N.S.) 


ployee  had  made  his  examination  of  the 
engine,  since  he  was  acting  entirely  outside 
the  scope  of  his  employment  with  reference 
to  the  car.    Wooding  v.  Thom,  supra. 

In  Hiroux  v.  Baum,  137  Wis.  197,  19 
L.R.A.(N..S.)  332,  118  N.  W.  533,  it  was 
held  that  a  son  might  be  found  to  have  been 
acting  as  the  agent  of  his  father  in  operat- 
ing the  letter's  automobile,  where  it  was 
purchased  mainly  at  his  solicitation,  with 
the  understaudng  that  he  was  to  learn  to 
run  it  for  the  benefit  of  the  family,  and  ft 
appeared  that  at  the  time  in  question  he 
was  operating  the  car  under  the  instruction 
of  the  vendor. 

And  in  this  case  it  was  held  that  the  au- 
tomobile, which  had  been  purchased  with  the 
understanding  that  the  son  of  the  purchoti- 
er  should  be  taught  to  operate  it,  might  l>e 
found  to  be  In  post«asion  of  the  son  as 
agent  of  the  purchaser  while  the  instruc- 
ti;)ns  were  being  given,  and  not  in  that  of 
the  vendor  as  an  independent  contractor. 
Ibid.  J.  T.  W. 
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03  N.  E.  143;  Huaaey  v.  Franey,  205  Mkss. 
413,  137  Am.  St.  Rep.  460.  01  N.  E.  391. 

Whether  the  reijuirements  of  the  master 
call  [or  peculiar  knowledge,  training,  or 
ikill,  or  an  entire  absence  thereof,  lias  no 
bearing  whatever  upon  the  liability  of  the 
maxter  for  the  acts  of  tlie  servant,  if  done 
while  in  the  master's  employ  and  in  tlie 
scope  of  the  agency  or  employment. 

Kraker  v.  Chicago  &  N.  W.  R.  Ck».  36 
Wis.  660,  IT  Am.  Rep.  604;  Baas  T.  Chi- 
csgo,  ft  N.  W.  R,  Co.  39  Wis.  636,  42  Wis. 
664.  24  Am.  Rep.  437;  Schaefer  v.  Oster- 
brink,  67  Wis.  493,  58  Am.  St.  Rep.  875,  30 
N.  W.  922;  Bryan  v.  Adlor,  97  Wis.  127, 
41  L.R.A.  65.S,  05  Am.  St.  Rep.  90,  72  X.  W. 
368;  Rogahn  v.  Moore  Mfg.  Co.  i.  Foundry 
Co.  79  Wis.  575,  48  N.  W.  669;  Bergman 
T.  Heudrichson,  106  Wis.  434,  80  Am.  St. 
Rep.  4",  82  N.  W.  304;  Johnston  v.  Chicago, 
St.  P.  M.  *  O.  R.  Co.  130  Wia.  492,  IJO  K. 
W.  424;  Daley  v,  Chicago  k  N,  W.  R.  Co.- 
145  Wis.  24B,  32  L.R.A.(N.a.)  1164,  120 
\.  W.  1062:  Iliroux  t.  Baum,  137  Wis.  197, 

19  L.R.A.(K.S.)  332,  118  N.  W.  533;  Stef- 
fen  y.  McNaughton,  142  Wis.  40,  26  L.R.A. 
IX.S.)  382,  124  N.  W.  1016,  10  Ann.  Cas. 
227;  Heaiy  v.  Johnson,  127  Iowa,  221,  103 
X.  W.  D2;   Fleischner  v.  Durgin,  207  Mass. 

435,  33    L.R.A.IN.S.)    70,    03    N.    E,    801, 

20  Ann.  Caa.  1201;  Connolly  T.  Des  Moines 
Inveat.  Co.  130  Iowa,  633,  JOS  N.  W.  400; 
Johnson  v.  Coey,  237  111.  88,  21  L.RJi. 
IX.S.)  81,  88  N.  E.  678,  affirming  142  III. 
App.  147;  Routledge  v.  Rambler  Automo- 
bile Co.  —  Tex.  Civ,  App.  — ,  95  S.  W.  749. 

Ueaers.  Iilnea,  Spooner,  £I1U,  & 
Qnarlee,  for  defendant: 

PlaintilT  cannot  recover  because  the  al- 
itged  tort  is  based  upon  a  Sunday  contract. 

Sentinel  Co.  v.  A.  D.  Meiaclbach  Motor 
Wagon  Co.  144  Wis.. 224,  32  L.R.A.(N.S.) 

436,  140  Am.  St.  Rep.  1007,  128  N.  W. 
861;  StefTen  v.  McXaughton,  142  Wis.  40, 
26  L.RjI.(N,S.)  382,  124  N.  W.  1016,  IB 
Am.  Cas.  227;  Sutton  v.  Wauwatosa,  29 
Wis,  21,  9  Am,  Rep.  534;  Way  v.  Foiter,  I 
Allen,  408;  Parker  v.  Latner,  80  Me.  628, 
11  Am.  Rep.  210;  Whelden  v,  Chappel,  8 
a.  I,  230;  Chenette  v,  Teelian,  63  N.  H. 
149;  Berrill  v.  Gibbs,  1  Clark  (Pa.)  313; 
Woodman  v.  Hubbard,  26  N.  H.  67,  67  Am. 
Dec,  310;  JefTcrs  v.  Green  Bay  4  W,  R,  Co. 
148  Wig.  315,  134  N.  W.  900. 

There  is  nothing  in  the  record  showing 
that  Rambler  Garage  Company  failed  to 
exercise  ordinary  care  in  the  premises. 

Trout  V.  Watkina  Livery  &  Undertaking 
Co.  148  Mo.  App.  821,  130  S.  W.  136;  19 
Am.  A  Eng.  Enc.  Law.  434;  McGregor  v. 
Gill,  114  Tenn.  521,  108  Am.  St.  Rep.  919, 
88  a  W.  318;  Payne  v.  Halstead,  44  III. 
App.  97;  Benner  Livery  k  Undertaking  Co. 
V.  BuMon.  58  111.  App.  17 ;  Ohlweiler  v.  Leh- 
mann,  88  Wis.  76,  59  N.  W.  678. 
40  L.R.A,(X.8.) 


J.,  delivered  the  opinion  of  the 

court: 

There  is  ample  evidence  to  entitle  the 
jury  to  find  that  the  chauffeur  so  negligent- 
ly operated  the  car  as  to  cause  the  injury 
in  question.  But  it  is  insisted  by  respond- 
ent that  the  directed  verdict  for  defendant 
and  judgment  dismissing  the  complaint 
sbould  be  upheld  for  the  following  reasons: 

(1)  That  the  chauffeur  was  the  servant  of 
F.  W.  GerrefBon,  the  hirer  of  the  car;  (2) 
that,  even  though  the  chauffeur  was  the 
agent  of  defendant,  still  no  negligence  was 
shown  because  the  negligence  of  the  cliauf. 
feur  was  not  chargeahle  to  defendant;   and 

(3)  that  the  contract  between  Gerretsou 
and  defendant  was  void  because  made  on 
Sunday;  therefore  no  recovery  could  be  had 

1.  There  is  no  evidence  in  the  case  tending 
to  show  that  the  chauffeur  was  the  servant 
of  deceased  or  of  F.  W.  Gerretson.  The  de- 
fendant furnished  the  car  with  the  chauffeur 
to  operate  it,  and  the  chauffeur  had  charge 
and  management  of  the  car.  The  deceased 
or  F.  W.  Gerretson  exercised  no  control  as 
to  the  operation  and  management  of  it. 
The  chautTeur,  therefore,  was  the  servant 
of  the  defendant.  Shepard  v.  Jacobs,  204 
Mass.  110.  26  L.R.A.(N.S.)  442,  134  Am. 
St.  Rep.  848,  00  N.  E.  392;  Little  v.  Hack- 
ett,  116  U.  S.  366,  29  L.  ed.  662,  6  Sup.  Ct. 
Rep.  391;  Morris  v.  Trudo,  83.  Vt.  44,  25 
L.R.A.(N.S.)  33,  74  Atl.  387;  Hiroux  v. 
Bnum,  137  Wis.  107,  19  L.R.A.  (N.S.)  332, 
118  N.  W.  533;  Frerker  v.  Nicholson,  41 
Colo.  12,  13  L.R..4.(N.S.)  1122,  92  Pac. 
224,  14  Ann.  Cas.  730;  Murray  v.  Dwight, 
161  N.  Y.  301,  48  L.R.A.  673,  65  N.  E.  flOl ; 
Quarman  v.  Burnett,  6  Mecs.  &  W.  499,  9 
L.  J.  Eich.  N.  S.  308,  4  Jllr.  969, 

2.  The  respondent,  in  support  of  the 
judgment  below,  strenuously  insists  that 
the  plaintiff  cannot  recover  because  the 
right  to  recover  must  be  traced  through  a 
Sunday  contract,  and  relies  mainly  upon 
Sentinel  Co  v.  A.  D.  Mieaelbach  Motor 
Wagon  Co.  Hi  Wis.  224,  32  L.R.A.(N.S.) 
436,  140  Am.  St.  Rep.  1007,  128  N.  W.  861. 
In  that  case  the  action  was  brought  to  re- 
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performed  on  Sunday,  and  it  was  held  that 
no  recovery  could  be  had  because  of  our 
statute  (Stat.  18!)8,  %  4.595)  wliich  pro- 
hibits labor,  business,  or  work,  except  only 
works  of  necessity  or  charity,  on  Sunday. 
It  will  be  seen  that  in  that  case  the  con- 
tract upon  which  the  suit  was  based  was 
in  direct  violation  of  the  statute,  being  for 
Sunday  publications,  and  came  clearly  with- 
in the  terms  of  the  statute  aa  "labor,  busi- 
nesH,  or. work,"  and  not  work  of  necessity 
or  charity.  The  right  of  action  in  the  in- 
stant case  is  not  based  upon  the  contract  of 
hiring  betwen  F.  W.  Gerretson  and  the  re. 
spondent,  even  if  it  should  be  held  that  such 
contract   was    in   violation   of   the   Sunday 
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law,  a  point  we  do  not  decide.  It  hu  been 
held  under  statutes  quite  similar  to  oun 
that  it  JH  not  illegal  to  walk,  drive,  or  exer- 
ciae  on  Sunday  (Barker  v.  Worcester,  139 
Mass.  74,  29  N.  E.  474;  Sullivan  v.  Maine 
C.  R.  Co.  82  Me.  1B6,  8  L.E.A.  427,  IB  Atl. 
160),  nor  to  carry  home  a  viaitor  (Buck 
V.  Biddeford,  82  Me.  433,  ID  Att.  912).  Bee 
also  Croanian  v.  Lynn,  121  Mass.  301. 

But  whether  the  contract  of  hiring  was 
void  or  not  is  not  material  here,  since  the 
plaintin'a  right  of  recovery  is  based  upon 
the  tort  of  the  defendant's  servant  while 
acting  within  the  scope  of  his  duty  in 
operating  the  car.  Many  cases  are  cited 
by  both  parties  from  foreign  jurisdictions, 
but  the  question  baa  been  settled  by  this 
court  in  favor  of  t)ie  appellant.  Gnbbert  v. 
Hackett,  135  Wis.  80,  14  L.R,A.(N.S.) 
1070,  115  N.  VV.  345 ;  Sutton  ».  Wauwatosa, 
20  Wis.  31,  S  Am.  Rep.  534;  MrArthur  v. 
Green  Bay  4  M.  Canal  Co.  34  Wis.  150; 
Knowlton  v.  Milwaukee  City  R.  Co.  59  Wis. 
278.  13  N.  W.  17. 

■  It  is  argued,  bowever,  by  respondent 
that,  if  tbe  contract  of  hiring  were  void,  no 
duty  rested  upon  the  defenda.iit,  and  that 
the  case  should  be  distinguished  from  those 
of  common  carriers,  where  the  law  imposes 
a  duty  independent  of  contract.  We  tbink 
the  contention  is  not  only  against  the  deci- 
sions of  this  court,  but  against  the  great 
weight  ol  authority  elsewhere.  Tbe  duty  ' 
of  a  common  carrier,  while  in  some  degree 
imposed  by  law,  is  a  duty  growing  out  of 
contract,  and  this  court  beld  in  Gabbert  t. 
Hackett,  135  Wis.  86,  14  L.E.A,  (N.S.) 
1070,  116  N.  W.  345,  that  whether  the  con- 
tract was  valid  or  invalid  was  immaterial, 
because  it  had  no  causal  relation  witb  tbe 
injury.  In  the  case  at  bar  the  defendant 
undertook  for  bire  to  carry  tbe  deceased  and 
others,  and  in  the  performance  of  that  duty 
through  negligence  caused  the  injury  to  de- 
ceased. The  contract  of  hiring  had  no  causal 
relation  with  the  injury.  The  cause  of  action 
is  based  upon  the  tort  or  negligence  of  the 
defendant.  Tn  McArthur  t.  Green  Bay  & 
M.  Canal  Co.  34  Wis,  150,  the  court  said: 
"The  same  state  of  facts  which  would  en- 
title the  plaintiff  to  recover  had  the  injury 
happened  on  any  day  other  than  Sunday 
will  entitle  him  to  recover  in  this  action, 
notwithstanding  the  injury  was  received  on 
Sunday,  and  when  lie  was  utilawfully  navi- 
gating the  cnnal  with  his  boats."  See  also 
Bucher  v.  Cheahire  R.  Co.  125  U.  S-  555,  31 
L.  ed.  705,  8  Slip.  Ct,  Eep.  D74;  Kansas 
City  V.  Orr,  62  Kan.  fil,  50  L.B.A.  .783,  61 
Pac.  307;  Gross  v.  Miller,  93  Iowa,  72,  2B 
LJt.A.  605,  61  N.  W.  38.1;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Philadelphia,  11.  de  G.  Steam 
Towboat  Co.  23  How.  200,  16  L.  ed.  433. 
4t)  UK.A.(K.B.| 


3.  The  evidence  being  suffident  to  war- 
rant the  jury  in  finding  that  the  agent  or 
aerrant  ot  the  defendant  waa  acting  within 
the  MOpe  of  his  duty,  and  that  he  waa  guil^ 
of  a  want  of  ordinary  care,  which  cauaed 
the  injury,  hia  negligence  waa  tbe  negli- 
gence of  the  defendant.  This  doctrrae  is 
well  settled  b\  the  decisions  of  this  court. 
Shaefer  v.  Oaterhrink,  67  Wis.  495,  68  Am. 
St.  Rep.  875,  30  N.  W.  922;  Bryan  t,  Adler, 
97  Wis.  127,  41  L.R.A.  658,  65  Am.  St.  Eep. 
99,  72  N.  W.  368;  Rogahn  v.  Moorv  Mfg.  ft 
Foundry  Co.  79  Wis.  675,  48  N.  W.  669; 
Bergman  v.  Eendrickaon,  106  Wis.  434,  SO 
Am.  St.  Eep.  47,  82  N.  W.  304;  Johnston 
V.  Chicago,  St  P.  M,  A  0,  R.  Co,  130  Wia. 
492,  110  N.  W.  424;  Hiroux  ».  Baum,  137 
Wis.  197,  19  L.R.A.(N.S.)  332,  118  N.  W. 
633;  StefTen  v.  McNaughton,  142  Wis.  49, 
26  L.R.A.(N.a)  382,  124  N.  W.  1016,  19 
,Ann.  Cas.  1227;  Daley  v.  Chicago  t  N,  W. 
E.  Co.  146  Wis.  249,  32  L.R.A.(N.S,)  1164, 
129  N.  W.  1062.  The  principles  of  the  fore- 
going cases  apply  to  the  instant  case.  In 
Rogahn  v,  Moore  Mfg.  &  Foundry  Co.  7B 
Wis.  575,  48  N.  W.  669,  this  court  laid: 
"There  has  been  much  discussion  in  the 
courts  as  to  how  far  the  master  ii  liable 
for  the  torts  of  his  servant,  and  many  nie« 
distinctions  have  been  made;  but  it  is  gen- 
erally agreed  that  for  the  negligent  or 
wrongful  acts  of  tbe  servant  in  tbe  line  of 
bis  duty,  for  which  the  master  would  be 
liable  if  the  act  were  done  by  himself,  tbe 
master  is  responsible."  The  doctrine  is 
peculiarly  applicable  to  the  operation  of  an 
automobile.  In  Shepard  t,  Jacobs,  204 
Mass.  110,  28  L.R.A.[N.S.l  442,  134  Am. 
St.  Rep.  648,  90  N.  E.  392,  where  the  court 
had  under  consideration  tbe  question,  it  ia 
said:  "llie  management  of  an  automobile 
properly  can  be  trusted  only  to  a  skilled 
expert  The  law  will  not  permit  mich  a 
vehicle  to  be  run  in  the  atre^ta  except  by  « 
licensed  chauffeur  of  approved  competency. 
The  danger  of  great  loss  of  property  by  the 
owner  as  well  as  of  injury  to  the  chauffeur, 
his  servant,  is  such  as  to  make  it  of  tbe 
highest  importance  that  care  should  be  exer- 
cised in  his  interest,  and  that  tbe  control 
and  management  of  tbe  machine  should  not 
be  given  up  to  the  hirer."  See  also  Johnson 
V.  Coey,  237  III,  88,  21  L.R.A.(N.S.)  81, 
86  N.  E,  678 ;  Trout  v.  Watkins  Livery  & 
Undertaking  Co.  143  Mo.  App.  621,  130  S. 
W.  136;  Eoutledge  v.  Rambler  Automobile 
Co.  —  Tm.  Civ.  App.  — ,  95  S.  W.  749; 
Morris  v.  Trudo,  83  Vt  44,  26  L.R.A.(N.S,) 
33,  74  Atl.  387;  Frerker  v.  Nicholson,  41 
Colo.  12,  13  L.R.A.{N.S.)  1122,  92  Pac  224, 
14  Ann.  Cas.  730. 

It  follows  that  the  judgment  of  tbe  eowt 
below  must  be  reversed.^    i^iiolf 
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(112  C.  a  A.  391,  191  Tei.  979.) 

IJnf^r   competition   ^   making   tdentl- 
cal   article  —  right  to  Injunction. 

One  wbo  manutactureB  an  unpatented 
article  for  the  market,  arranging  the  parta 
to  the  best  advantage,  and  giving  it  a  form 
wliich  ia  most  effective  and  economical  to 
maoufacture,  and  tiling  an  unpainted  ma- 
terial which  is  beat  adapted  to  tbe  pur- 
pose, cannot  enjoin  the  use  by  a  subae- 
quent  manufacturer  of  the  identical  com- 
bination of  mechanical  devices,  form,  and 
material,  if  lie  usee  a  different  name  plate 
BO  aa   to   distipguish   the  origin   of  manu- 


(July  27,  1911.J 

APPEAL  bj  defendanta  from  an  order 
of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Diviaion  of  the 
Northern  District  of  IHinoia  granting  a 
preliminary  injunction  to  restrain  defend- 
ants from  making  and  selling  suction  clean- 
era  in  unfair  competition  with  plaintiff. 
Berersed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Grosscup  and  Baker,  Cir- 
cuit Judges,  and   Sanborn,  District  Judge. 

Mr.  Frederick  A.  Brown  for  appel- 
laaU. 

Mr.  Hillary  O.  Hesslmer  for  appellee. 

D»ker,  Circuit  -  Jndgv,  delivered  the 
opinion  of  tbe  court: 

By  a  preliiDiaai7  injunctional  order  ap- 
pellants are  restrained  from  making  and 
selling  suction  cleaners  of  A  certain  type. 
No  patent  for  mechaniam  or  prooeas  or  prod- 
uct or  design  is  involved.  Nor  ia  infringe- 
ment of  trademarks  or  tradenames  alleged. 
Unfair  competition  in  trade  is  the  sole  basis 
of  the  case. 

Appellee,  prior  to  the  bringing  of  this 
suit,  was  marketing  a  suction  clesner  that 
bore  a  plate  carrying  the  tradename  "Rich- 
mond" and  the  name  and  address  of  ap- 
pellee as  maker.  At  the  some  time  appel- 
lants were  putting  out  a  cleaner  of  identi- 

Note. —  The  cases  are  in  harmony  with 
tbe  doctrine  of  tlie  above  case  that  the 
manufacturer  of  an  article  is  not  entitled, 
upon  the  ground  of  unfair' competition  or 
upon  any  other  (5'''"'"'li  '<>  ^  protected 
againet  the  manufacture  and  sale  by  a  com- 
petitor of  an  article  similar  in  design, 
where  the  similarity  complaijied  of  is  with  i 
refepeni-e  to  necessary  functional  character-  I 
istica  of  the  article.  Notes  in  37  liJLA. 
40  l...R.A.(N.S.) 


cal  mechanical  principles  and  arrangement 
of  parte,  of  identical  form,  and  of  identical 
color.  To  appellants'  cleaner  was  affixed 
)  plate  much  larger  than  appellee's, 
KB  large  as  could  if  ell  be  attached,  dis- 
playing conspicuously  a  red  cross  and  the 
words  in  large  capitels,  "The  Pope  Electrie 
Cleaner,  Made  by  the  Pope  Co,  Chicago, 
U.  8.  A." 

Appellee  was  senior  in  the  field;  and  the 
affidavitB  may  warrant  a  conclusion  that 
appellantE  deliberately  copied  the  mecha- 
nism, form,  and  color  of  appellee's  cleaner, 
with  a  view  of  sharing  in  the  trade  built 
up  by  appellee's  pushing  of  the  "Richmond." 
As  appellants'  trademark,  tradename,  and 
name  and  address  of  maker,  were  unmis- 
takably distinguiahed  from  appellee's,  in- 
fringement must  rest  upon  appellee's  ex- 
clusive right  to  the  mechanics  and  the 
form  and  the  color  of  its  cleaner,  or  one  or 
more  of  them. 

Mechanically  the  cleaner  is  this:  At  the 
bottom  is  a  mouthpiece,  to  rest  upon  the 
carpet  or  other  material  to  be  cleanc^. 
Next  above  the  mouthpiece  is  a  rotary  fan, 
inclosed  in  the  necessary  casing.  Just  above 
the  fan,  and  on  the  same  perpendicular 
axis,  is  an  electric  motor  in  a  ventilated 
casing.  To  the  top  of  the  motor  casing 
a  detachable  handle  is  alKxed  at  an  angle 
of  about  4G  degrees  from  the  perpendicular. 
In  tbe  fan  casing  is  an  opening  around 
which  one  end  of  a  cloth  bag  to  receive  tbe 
dust  is  fastened,  the  other  end  being  at- 
tached to  the  handle;  these  parts,  with 
itch,  socket,  and  cord  for  supplying 
current  to  the  motor,  making  up  a  combi- 
nation that  has  many  advantages  and  that 
probably  ia  the  best  mechanical  arrange- 
ment for  a  vacuum  cleaner  that  is  to  be 
carried  about  as  a  single  tool.  But  in  the 
ahaencB  of  a  patent  this  particular  combi- 
nation must  be  viewed  as  the  culmination 
of  a  mechanical  evolution,  to  the  equal 
benefits  of  which  all  society  is  entitled, 
appellee  does  not  deny  appellants' 
right  to  use  the  exact  combination  if  they 
lad  given  the  fan  and  motor  caaings  and 
)ther    exterior    parte    different    form    and 

In  form  the  mouthpiece  is  common  and 
nld,  antedating  ap  pel  ice.  To  be  efficient, 
the  inner  surface  of  the  fan  casing  has  to 
be  cylindrical.     If  tbe  casing  is  to  be  cut 

(N.S.)  259,  and  19  L.R.A.(N,S.}  26B,  as 
to  the  right  to  protection  against  the  use 
by  a  rival  of  a  similar  design,  sbeU,  or  pat- 
tern not  protected  hv  patent.  See  also 
note  in  17  L.R.A.[N.8.)  448,  upon  the 
question  of  unfair  competition  in  the  sale 
or  manufacture  ofan  article  not  protected 
by  patent  identical  with  that  originated  by 
a  competitor. 
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from  metal  ot  even  thickness, 
in  aliceta,  the  outer  Burface,  too,  cannot  be 
other  than  cylindrical.  Ah  tlie  motor  in 
of  leas  diameter  than  the  fan  (from  proper 
mechanical  relations  of  power},  the  motor 
casing  naturally  (from  motives  of  economy 
in  materials  and  labor)  is  a  smaller  cylin- 
der. The  ventilating  opening  in  the  motor 
case,  the  dust  opening  in  the  fan  case,  the 
handle,  the  bag,  the  electric  connections, 
are  all  either  in  their  ineviUble  or  best 
possible  mechanical  locations.  In  short, 
appellee  uses  the  most  efficient  and  most 
economically  manufactured  form  into  which 
the  mechanical  combination  can  probably 
be  embodied.  Not  a  line  nor  a  curve,  not  a 
mark,  not  a  bit  of  auperlluous  material,  for 
embellishment  or  distinction.  Nothing  but 
the  name  plate.  If  appellants  should  be  re- 
quired to  give  a  square  or  bexagonal  or 
other  than  cylindrical  form  to  the  outer 
surface  of  the  casings,  considerations  of 
costs  of  the  superfluous  material  and  labor 
might  -prevent  them  from  competing  with 
afipellec  in  the  manufacture  and  sale  of  a 
mechanism  that  was  equally  open  to  both. 
In  the  Singer  Case,  183  U.  S.  168,  41  L. 
ed,  118,  16  Sup.  Ct.  Rep.  1002,  the  Supreme 
Court  held  that  at  the  expiration  of  *  ma- 
chine patent  the  utilitarian  form  in  which 
the  patentee  had  embodied  hia  mechanical 
combination  also  became  public  property. 
No  difference  in  principle  is  perceived  be- 
tween a  machine  that  after  a  period  of 
seventeen  years  becomes  tree  for  common 
use,  and  one  that  has  been  such  all  the 

Aluminum  is  the  metal  used.  Its  ad- 
rantages  in  strengtli,  in  durability,  in  light- 
ness of  weight,  and  in  freedom  from  tar- 
nish, have  led  to  its  adoption  tor  various 
utensils  and  tools.  Appellee  can  have  no 
monopoly  ot  its  use  tor  this  tool.  In  both 
cleaners  tlie  metal  is  unpainted.  If  ap- 
pellants should  be  compelled  to  paint  their 
cleaner  a  distinctive  color,  they  would  in- 
crease their  manufacturing  cost  and  would 
also  lose  one  of  the  main  advantages  of 
a  metal  that  was  as  open  to  them  as  to 
appellee,  and  that  was  as  obviously  the 
beat  as  a  material  as  the  cylinder  was  as 

Development  In  a  tiseful  art  is  ordi- 
narily toward  effectiveness  of  operation 
and  simplicity  of  form.  Carriages,  bicycles, 
automobiles,  and  many  other  'things  from 
diversity  have  approached  uniformity 
through  the  utilitarian  impulse.  If  one 
manufacturer  sbould  make  an  advance  in 
eflectiveness  ot  operation,  or  in  simplicity 
of  form,  or  in  utility  ot  color;  and  if  that 
advance  did  not  entitle  him  to  a  monopoly 

product    or    a    design    patent;    and    if    by 
40  L,R.A.(N.8.) 


means  of  unfair  trade  suits  he  could  shut 
out  other  manufacturers  who  plainly  in- 
tended to  share  in  the  beneSts  of  the  on- 
patented  utilities  and  in  the  trade  that 
had  been  built  up  thereon,  but  who  used 
on  their  products  conspicuous  name  plates 
containing  unmistakably  distinct  trade- 
names, trademarks,  and  names  and  ad- 
dresses of  makers,  and  in  relation  to  whose 
products  no  instance  of  deception  had  oc- 
curred,— he  would  be  given  gratuitously  a 
monopoly  more  effective  than  that  of  the 
unobtainable  patent  in  the  ratio  of  eter- 
nity to  seventeen  years. 

Order  reversed,  and  cause  remanded  for 
further  proceedings  not  inconsistent  with 
thia  opinion. 
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Eqnity  —  multiplicity  ot  suits  ^  sepa- 
rate actions  by  employees. 

Equity  has  no  jurisdiction,  in  order  to 
prevent  a  multiplicity  of  suits,  to  enjoin 
the  prosecution  of  a  large  number  of  ac- 
tions by  different  persons  under  an  em- 
ployer's liability  act,  against  a  common  em- 
ployer, to  recover  damagea  for  wrongful 
deaths  caused  by  the  same  accident  in  the 
employer's  plant,  and  determine  the  ques- 
tion of  liability  itself. 

(January  29,  1911.) 

Al'PEAL  by  complainant  from   a  decree 
ot   the   Chancery   Court   tor   Jefferson 
County    sustaining    a    demurrer    to   a   bill 


Sote.  —  PotEer  of  equity  to  talce  Jwria- 
aictian  because  of  multipHrity  of  ac- 
tio tis  at  law  for  personal  Injurl^a 
grotving   ottt  of  a   single   tort. 

The  above  is  the  subject  of  notes  in  20 
L.R.A.  ( N.S. )  848,  and  35  L.R.A.  (S.S. ) 
401,  to  which  this  note  is  supplementary. 
Otiier  aspects  ot  the  general  subject  of 
avoidance  of  multiplicit.v  of  suits  as  a 
ground  of  equitv  jurisdiction  are  treated  in 
notes  in  14  L.R.A.(N.S.)  239,  in  relation 
to  suits  for  possession  of  separate  parcels 
of  land  held  bv  different  defendants  claim- 
ing under  a  common  source;   in  28  L.R.A. 

IX.S.)  743,  in  relation  to  the  liability  of 
different  members  of  a  club  or  corporation; 
and  in  32  L.R.A. ( N.S.)   041,  and  34  L.B.A. 

(N.S.)  807,  in'  relation  to  adjustment  of 
losses  between  concurrent  insurance  poli- 
cies Qn  the  same  proper^. 
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filed  to  enjoin  prosecution  of 
tions  at  law.    Afflrmed. 

Hie  facta  are  stcted   In   the  opinion.  . 

Ur.  J.  T.  Stokeir  for  appellant. 

Hesan.  StnlllDia  *  Drenii«n  for  ap- 
pellees. 

Majfleld,  J^  delivered  tlie  opinion  of 
the  court: 

This  is  a  suit  in  equitj  to  enjoin  the 
proMcution  of  110  teptirate  actions  at  law. 
The  sole  ground  of  equity  juriHdiction  upon 
which  the  suit  is  baaed  is  to  prevent  a  mul- 
tiplicttj  of  auita.  The  separate  actions  at 
law  wen  brought  hj  the  admiaiatratars  of 
'110  unfortunate  workmen  who  lost  their 
livei  by  an  explosion  in  a  coal  mine.  Each 
of  these  110  actions  was  brought,  under  the 
employer's  liability  act,  to  recover  damages 
for  the  wrongful  death  of  the  respective  in- 
testate- was  brought  against  the  aame  de- 
fendant, the  complainant  in  this  auit;  and 
sought  to  recover  on  account  of  negligence 
in  causing  or  allowing  the  explosion  which 
killed  the  unfortunate  workmen. 

The  prayer  for  relief  is  aa  follows: 
"Tfour  orator  further  prays  that  your  Honor 
will  grant  unto  your  orator  a  preliminary 
writ  of  injunction,  enjoining  and  restrain- 
ing each  and  all  of  said  parties  defendant 
and  tbeir  attorneys  and  successors  from 
all  further  proceedings  in  said  actions  at 
law,  or  prosecuting  the  same  in  any  man- 
ner, until  the  further  orders  of  this  court, 
and  that  your  Honor  will  proceed  to  hear 


SOUTHERN  STEEL  CO.  t.  HOPKINS. 


409 


and  determine  the  question  of  the  liability 
vel  non  of  said  Alabama  Steel  &  Wire  Com. 
pauy,  in  the  premises;  and,  if  there  should 
prove  to  be  any  such  liability,  that  your 
Honor  will  further  deterlbine  the  extent 
thereof,  and  the  manner  and  mode  in  which 
the  same  shall  be  prorated  or  paid." 

Thia  appeal,  for  the  second  time,  brings 
up  for  our  decision  the  equity  of  this  bill, 
a  full  statement  of  the  facts  of  which,  and 
a  discussion  of  tlie  law  involved,  may  be 
found  in  the  reports  of  the  case  in  IS7  Ala. 
175,  20  L.R.A.(N.S.)  848,  131  Am.  St  Rep. 
20,   47   Ba   274,   18   Ann.   Caa.   BOO. 

The  question  of  law  involved  in  this  suit 
is  this:  Has  a  court  of  equity  jurisdic- 
tion to  enjoin  numerous  tort  actions, 
brought  by  different  plaintiffs  against  the 
some  defendant,  when  there  is  merely  a 
community  of  interest  in  the  questioril  of 
law  and  of  fact  involved,  and  no  common 
title,  no  community  of  interest  or  of  right, 
in  the  subject-matter  I  This  question  was 
decided  in  the  affirmative  by  this  court  on 
the  former  appeal.  After  the  cause  wna 
remanded,  the  complainant  amended  the 
bill,  and  other  defendants  demurred,  and 
again  raised  the  equity  of  the  bill  as  lost 
amended.  The  chancellor  again  sustained 
the  demurrer,  and  from  tliat  decree  the 
complainant  again   appeals  to   this  court. 

We  regret  the  necessity  of  overruling 
our  former  decision,  and  recognize  and  ap- 
preciate the  wisdom  in  the  maxim,  that 
"it  is  as  important  that  the  law  be  certain 


This  is  the  second  appearance  of  the  case 
of  SouTHEBH  Steel  Co.  v.  Hopkins,  before 
the  supreme  court  of  Alabama.  The  for- 
mer decision  of  that  court  is  reported  in 
20  L.It.A.(N.S.)   S48. 

In  a  later  decision  by  the  supreme  court 
of  Alabama  (Roanoke  Guano  Co.  v.  Saun- 
ders, —  Ala.  ~,  36  L.R.A.(N.S.)  491,  68 
So.  198),  tbey  refer  with  approval  to  the 
note  in  20  L.B„i.(N.S.)  S4B,  and  overrule 
tbeir  first  decision  in  the  Hopkins  Case, 
for  the  reasons  suf^ested  in  the  criticism  of 
that  decision  in  the  note  appended  to  the 
Hopkins  Case,  20  L.R.A.(N.S.)  SQl,  and 
cited  with  approval  in  the  Saunders  Case. 
In  the  Saunders  Case  the  court  gives  this 
question  very  able  consideration,  and  points 
out  that  "the  writer  of  the  opinion  in  the 
Hopkins  Case  failed  to  distinguish  between 
eases  in  which  the  sole  ground  of  equity 
jurisdiction  depended  upon  tbe  question  of 
preventing  a  multiplicity  of  suits,  and 
those  cases  which  rest  upon  some  other 
independent  equity."  And  it  is  said  that 
failure  to  observe  this  distinction  is  tbe 
cause  of  the  many  contlictiog  decisions  upon 
the  question  as  to  sufficiency  of  a  bill  to 
prevent  ft  multiplicity  of  suits;  and  the 
doctrine  is  asserted  that  in  order  to  sup- 
port s  bill  in  equity  upon  the  sole  ground 
of  preventing  a  multiplicity  of  suits,  a  bill 
must  show  some  community  or  mutuality 
40  L.R.A.(N.S.)  ; 


at  interest  in  tbe  subject-matter  of  the  con- 
troversy in  which  the  various  litigant*  are 
interested.  A  mere  community  of  interest 
in  tbe  questions  of  law  and  fact  involved 
is  not  sufficient. 

Another  late  case  in  which  this  question 
bas  been  considered  and  which  also  refers 
with  approval  to  the  note  in  20  L.R.A. 
(N.S.)  843,  Is  Cumberland  Telepb.  A  Teleg. 
Co.  T.  Williamson,  —  Miss.  — ,  67  So.  560, 
which  in  effect  overrules  an  earlier  deci- 
sion by  that  court  (Whitlock  v.  Yazoo  & 
M.  Valley  R.  Co.  91  Mias.  779,  45  So.  8B1), 
in  which  the  court  bad  reached  the  same 
conclusion  as  did  tbe  Alabama  court  in  the 
first  decision  in  the  Hopkins  Cose.  In  the 
later  Miaflissippi  case  referred  to,  the  court 
reaffirms  the  doctrine  of  Tribbette  v.  Illi- 
nois C.  R.  Co.  70  Miss.  182,  19  L.R.A.  flSO, 
35  Am.  St.  Rep.  642,  12  So.  32,  and  asserts 
the  doctrine  that  in  order  for  equity  to 
take  jurisdiction  on  the  ground  of  a  mul- 
tiplicity of  Buits.  there  must  be  some  recog- 
nized ground  of  equitable  interference,  or 
some  community  of  interest  in  tbe  subject, 
matter,  or  a  common  right  or  title  in- 
volved, to  warrant  joinder  of  all  in  one 
Buit;  or  tliere  must  be  some  common  pur- 
pose, the  pursuit  of  a  common  adrersaiy, 
where  each  may  resort  to  equity  in  order 
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as  thai  it  be  right;"  ;et  it  is  not  only  our 
prerogative,  but  our  duty,  to  overrule  a 
former  decision,  when  ne  are  convinced 
that  it  ii  fundamentail;  wrong,  botb  in 
theory  and  in  (Tractice, 

There  is  a  sharp  and  distinct  conflict  in 
the  declalons  of  the  various  courts  upon 
tHis  question;  but,  after  a  cnreful  exami- 
nation nnd  review  of  many  of  them,  and 
of  the  text-books  upon  the  subject,  we  are 
constrained  to  recede  from  the  holding  on 
the  lornier  appeal,  and  to  follow  that  line 
of  decisinns  and  those  text-books  which 
deny  equity  jurisdiction  to  prevent  a  multi- 
plicity of  suits  at  law,  in  the  absence  of  a 
comtnoD  title,  or  of  some  community  of 
right  or  interest,  in  the  subject-matter 
among  the  several  parties.  To  state  the 
proposition  differently,  we  now  hold  that 
a  community  of  interest  among  the  several 
parties  in  the  questions  of  law  and  of  fact 
involved  is  not  sufficient  to  confer  jurisdic- 
tion upon  a  court  of  equity  to  enjoin  the 
several  tort  actions  at  law,  though  brought 
against  the  same  defendant,  and  though 
each   may  depend  upon   the  same  state  of 

Our  statute  (S  EOSG  of  the  Code)  pro- 
vides as  follows:  "The  supreme -court,  in 
deciding  each  case,  when  there  is  a  conflict 
between  its  existing  opinion  and  any  for- 
mer ruling  in  the  case,  must  be  governed  by 
what,  in  its  opinion  nt  that  time,  is  law, 
without  any  regard  to  such  former  ruling 
on  the  law  by  it;  hut  the  right  of  third 
persons,  nequircd  on  the  faith  of  the  for- 
mer ruling,  shall  not  be  defeated  or  inter- 
fered with  by  or  on  account  of  any  subse- 
quent ruling." 

The  importance  of  this  question  of  law 
and  practice  involved  is  such  that  we  deem 
it  proper  to  state,  as  briefly  as  we  may,  tlie 
reasons  which  have  impelled  us  to  overrule 
the  former  decision. 

We  have  reached  the  conclusion  that  the 
law  has  been  cnrreL^tly  settled,  both  in  Eng- 
land and  America,  difTerently  from  that  de- 
clared by  this  court  in  the  former  decision 
of  this  case.  We  think  there  is  little  doubt 
that  the  courts  have  been  led  astray  upon 
this  subject  by  following  what  Mr.  Ponie- 
roy  atntpd  in  his  valuable  work  on  Equity 
.Turisprudence,  2d  ed.  g  269.  We  recogniie 
both  the  ability  and  the  authority  of  Mr- 
Ptimeroy  as  a  writer  upon  equity  jurispru- 
dence ;  in  fact,  we  concede,  as  we  have  often 
slated  in  our  opinions,  that  he  is  probably 
the  leading  and  the  best  authority  upon 
this  subject;  but  he  is  human,  and  must 
therefore  sometimes  err.  Prior  to  this  text 
of  Mr.  Pomeroy,  there  were,  we  are  certain, 
few,  if  any,  adjudicated  cases  which  sup- 
ported the  text,  or  which  would  sustain  the 
equity  of  «  bill  which  rested  solely  upon 
40  L.R.A.(N.S.} 


the  jurisdiction  of  equity  to  prevent  a  mul- 
tiplicity of  suits,  when  there  was  no  com- 
inoa  title,  no  community  of  interest  or  of 
right,  in  the  siibject-matter  among  the  sev- 
eral individuals  whose  actions  at  law  were 
sought  to  be  enjoined. 

It  must  be  conceded,  however,  that  there 
are  a  number  of  decisions,  since  the  text, 
which  support  it;  some  of  them  extending 
the  doctrine  further,  probably,  than  it  was 
ever  intended  or  supposed  by  Mr.  Pome- 
roy. Chief  among  these  is  the  decision  of 
our  own  court  in  this  case  on  the  former 
appeal.  Another  is  that  of  Whitlock  v. 
Yazoo  &.  M.  Valley  R.  Co.  01  Miss.  779, 
45  So.  S6I.  These  two  cases  have  certainly* 
extended  the  Pomeroy  doctrine  further 
than  have  any  others,  before  or  since  their 
rendition. 

Chief  Justice  McClellan,  in  the  Turner 
Case,  135  Ala.  ?3,  33  So.  132,  after  devot- 
ing several  pages  of  the  opinion  to  the  fal- 
lacy of  the  Pomeroy  doctrine,  which  was 
followed  and  given  effect  to  by  this  court 
on  the  former  appeal,  concluded  as  follows, 
which  is  quoted  with  approval  from  the 
Tribette  Case,  70  Mies.  182,  18  L.K.A.  660, 
36  Am.  St.  Rep.  642,  12  So.  32:  "But  we 
affirm,  after  careful  examination  and  full 
consideration,  that  Pomeroy  is  not  sus- 
tained in  his  'conclusions,'  stated  in  5  26R 
of  his  most  valuable  treatise-,  and  the  cases 
he  cited  do  not  maintain  the  proposition 
that  mere  community  of  interest  'in  the 
questions  of  law  and  fact  involved  in  the 
general  controversy,  or  in  the  kind  and 
form  of  relief  demanded  and  obtained  by  or 
against'  each  individual  member  of  the 
numerous  body,'  is  ground  for  the  interpo- 
sition of  chancery  to  settle,  in  one  suit, 
the  several  controversies.  There  is  no  such 
doctrine  in  the  books,  and  the  zeal  of  the 
learned  and  unusually  accurate  writer  men- 
tioned, to  maintain  a  theory,  has  betrayed 
him  into  error  on  this  subject.  It  has  so 
blinded  him  as  to  cause  the  confounding  of 
distinct  thinps  in  his  view  of  this  subject, 
to  wit,  joinder  of  parties,  and  avoidance 
of  multiplicity  of  suite." 

On  the  other  hand,  the  opinion  of  Chief 
Justice  Tyson,  on  the  former  appeal,  refer- 
ring to  the  same  doctrine,  quotes  approving- 
ly from  another  Mississippi  case,  as  fol- 
lows: "We  think  the  doctrine  announced 
by  Pomeroy  is  sound,  and  clearly  estab- 
lished by  the  best-considered  modern  casea." 
Chief  Justice  Tyson  also  states  in  his  opin- 
ion that  Tribctte's  Case  was  directly  op- 
posed to  his  views  of  the  law,  and  to  the 
other  Mississippi  cases  quoted  from  by  him, 
but  that  the  Turner  Case  was  not  so  op- 
posed, except   as   to   certain   dicta   therein. 

In  this  last  statement  as  to  the  Turner 
Case,  we  think  the  opinion   in  the  former 
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cue  U  in  error.  It  i*  certSiin  that  tlie 
Turner  Case  followed  the  Tribette  Case,  and 
gave  sanction  to  every  doctrine  announced 
therein.  Chief  Justice  McClcllan,  in  Turn 
ert  Case,  referring  to  the  doctrine  that. 
in  order  for  a  court  of  equity  to  enjoin  a 
multiplicity  of  actions  at  law,  tliere  must 
be  a  cumnioD  title  to,  or  common  interest 
in,  the  subject-matter  involved,  and  that  n 
mere  common  interest  in  a  question  of  taw 
is  not  sufficient,  states  .that  "this  position 
is  nowhere  better  or  more  fully  stated  than 
by  Campbell,  Ch.  J.,  in  Tribette's  Case; 
■nd  as  the  opinion  treats  fully  of  Mr. 
Pomeroy's  position,  and  demonstrates  its 
fallacy,  we  quote  it  in  part,"  etc.,  and  then 
proceeds  to  quote  several  pages  from  the 
opinion  in  Tribette's  Case. 

Tbe  opinion  in  the  Turner  Case  thuN 
shows  on  its  face  that  Chief  Justice  Mc- 
Hellan  therein  quoted  more  than  half  of 
Chief  Justice  Campbell's  opinion  in  the 
Tribette  Case.  This,  we  thinic,  makes  it 
certain  that  if  the  decision  in  the  Trib- 
ette Case  was  in  conflict  with  Chief  Jus- 
tice Tyson's  opinion  it  was  unquestionably 
in  conflict  with  the  decision  in  Turner's 
Case  which  not  only  followed  the  decision 
in  Tribette's  Case,  but  literally  quoted  pages 
of  it,  and  thus  expressly  adopted  it. 

Chief  Justice  McCIellan,  in  the'  Turner 
Case,  says;  "This  court  has  never  under- 
taken to  define  tbe  jurisdiction  of  equity  to 
prevent  a  multiplicity  of  suits,  nor  to  lay 
down  general  principles  from  which  the 
several  categories  of  cases  in  which  that 
jurisdiction  may  be  invoked  is  possible 
of  statement.  All  that  has  been  decided  or 
said  by  this  court  bearing  upon  the  sub- 
ject evidences  an  inclination  toward  the 
confinement  of  this  jurisdiction  to  a  nar- 
row field,  and  a  purpose  to  conserve  in  its 
foil  integrity  the  right  of  trial  at  law 
and  by  juries," — citing  many  authorities. 
Further  on  in  that  opinion  he  says  that 
"nothing  .  .  .  has  ever  been  said  or 
decided  in  this  court  giving  any  counte- 
nance to  the  proposition  that  a  common 
interest  in  tbe  questions  at  issue  only  will 
give  to  numerous  parties  so  interested  a 
standing  in  equity  for  the  prevention  of  a 
multiplicily  of  suits.  The  intolerable  con- 
sequences to  which  the  recognition  of  such 
*  doctrine  would  logically  lead  are  sufll- 
eiently  indicated  in  the  cases  to  which  we 
have  referred.  ...  It  would  seem  to 
be  an  elementary  and  fundamental  propo- 
sition that  a  party  who  seeks  to  come  into 
equity  must  himself  have  an  equity,  ,  ,  . 
or  he  cannot  maintain  a  bill.  .  .  .  The 
wholly  fortuitous,  accidental,  and  collat- 
eral fact  that  numerous  otlier  persons  have 
like,  but  entirely  independent  and  discon- 
nected, \ega.\  rights,  estates,  or  defenees 
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cannot,  upon  any  conceivable  principle,  in- 
lest  him  with  any  right,  legal  or  equitable, 
and  his  rights,  whatever  they  may  be,  are 
precisely  the  same  as  if  no  other  person 
hid  similar  rights.  .  .  .  Jurisdiction 
in  equity  is  not  entertained  on  any  notion 
that  tbe  court  baa  an  equity;  that  it  will 
take  jurisdiction  to  prevent  a  multiplicity 
nffiiits,  in  order  to  lessen  its  own  labors 
or  tliose  of  other  courts.  The  equity  upon 
which  the  invocation  it  made  must  reside 
in  the  party  making  it.  When  numerous 
parties  have  each  the  same  equity,  they 
may  in  a  proper  case  unite  in  one  hill  for 
its  declaration  and  effectuation;  eacli  hav- 
ing the  separate  right  to  come  into  equity 
upon  an  identical  ground,  they  will  be 
allowed  to  eome  in  together,  on  the  theory 
of  preventing  a  multiplicity  of  suits.  So, 
where  one  party  is  subjected  to  or  threat- 
ened with  numerous  and  vexatious  actions 
at  law,  or  is  the  victim  of  numerous,  re- 
peated and  continuing  wrongs,  so  that  a 
multitude  of  suits  would  be  necessary  for 
his  redress  at  law,  he  may  come  into  chan- 
cery, because  tbe  necessity  for  numerous 
suits  or  defenspB  .  .  .  is  in  itself  such 
a  wrong  and  vexation  ...  as  vests 
liim  with  an  equity."  But  the  mere  fact 
that  a  defendant  has  committed  a  tort, 
by  which  he  injured  one  or  a  hundred  par- 
ties, cannot  give  him  an  equity  to  prevent 
each  and  every  one  of  the  parties  so  in- 
jured from  maintaining  an  action  against 
him  to  recover  damages.  If  there  had  been 
a  combination  or  conspiracy  between  such 
numerous  parties  to  vex  and  harass  the 
complainant  by  numerous  suits,  then  he 
would  have  an  equity  to  enjoin  their  prose- 
cution. But  the  mere  fact  that  his  tort 
has  injured  a  hundred  persons,  and  that  it 
will  save  him  and  the  court  time  and 
lessen  the  expenses  of  the  litigation,  does 
not  give  him  any  equity  to  go  into  a  court 
of  chancery  to  enjoin  or  prevent  ft  mul- 
tiplicity of  suits. 

It  was^ointed  out  by  Chief  Justice  Camp- 
bell, in  the  Tribette  Case,  and  by  Chief  Jus- 
tice McCIellan,  in  the  Turner  Case,  that 
the  authorities  cited  by  Mr.  Pomeroy  do 
not  support  the  text  upon  which  the  for- 
mer decision  of  this  case  was  bnsed.  We 
will  now  proceed  to  show  that  the  authori- 
ties cited  by  Chief  Justice  Tyson,  in  his 
opinion  in  the  former  decision  of  this  case, 
do  not  support  the  text  of  Mr.  Pomeroy, 
nor  the  former  decision  in  this  case. 

We  think  we  have  shown  that  the  Tomer 
Case,  cited  in  favor  of  it,  not  only  fails  to 
support  the  opinion  to  which  it  is  cited, 
but  is  diametricnily  opposed  to  it,  and  ie 
based  solely  upon  the  Tribette  Case,  which 
Chief  Justice  Tyson  concedes  is  opposed  to 
opinion    and    decision.     The   case,  of 
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as  tbal  it  be  right;"  jret  it  is  not  onl;  our 
prerogative,  but  onr  dutj,  to  overrule  a 
former  deciHion,  when  we  are  convinced 
that  it  is  timdament&lly  wrong,  both  in 
theory  and  in  ^actice. 

There  is  a.  sharp  and  distinct  conflict  in 
the  decisions  of  the  various  courts  upon 
tnia  question;  but,  after  a  careful  ex 
nation  and  review  of  many  of  them, 
of  tlie  test-Iiooks  upon  the  subject,  we 
coiiatTBined  to  rei^de  from  the  holdinj 
the  former  appeal,  and  to  follow  that  line 
of  decisions  and  those  text-books  which 
den;  equity  jurisdiction  to  prevent  a  multi- 
plicity of  suits  at  law,  in  the  absence  of  a 
common  title,  or  of  some  community  of 
right  or  interest,  in  the  subject-matter 
among  the  several  pftrties.  To  state  the 
proposition  differently,  we  now  bold  that 
a  community  of  interest  among  the  several 
parties  in  the  questions  of  law  and  of  fact 
involved  is  not  sufficient  to  confer  jurisdic- 
tion upon  a  court  of  equity  to  enjoin  the 
several  tort  actions  at  law,  though  brought 
against  tbe  same  defendant,  and  though 
each   may   depend   upon  the  same  state   of 

Our  statute  (9  696S  of  the  Code)  pro- 
vides as  follows:  "The  supreme  court,  in 
deciding  each  case,  when  there  is  a  conflict 
between  its  existing  opinion  and  any  for- 
mer ruling  in  the  case,  must  be  governed  by 
what,  in  its  opinion  at  that  time,  is  law, 
without  any  rogarA  to  such  former  ruling 
on  the  law  by  it;  but  the  right  of  third 
persons,  acquired  on  the  faith  of  the  for- 
mer ruling,  shall  not  be  defeated  or  inter- 
fered with  by  or  on  account  of  any  subse- 
quent ruling," 

The  importance  of  this  question  o(  law 
and  practice  involved  is  such  that  we  deem 
it  proper  to  state,  as  briefly  as  we  may,  the 
reasons  which  have  impelled  us  to  overrule 
the  former  decision. 

We  have  reached  the  conclusion  that  the 
taw  has  been  correctly  settled,  both  in  Eng- 
land and  America,  differently  from  that  de- 
clared by  this  court  in  the  former  decision 
of  this  ease.  We  think  there  is  little  doubt 
that  the  courts  have  been  led  astray  upon 
this  subject  by  following  what  Mr.  Fome- 
Toy  stated  in  his  valuable  work  on  Equity 
.Turisprudeuce,  2d  ed.  g  260.  We  reeogniie 
both  the  ability  and  the  authority  of  Mr, 
Pomeroy  as  a  writer  upon  equity  jurispru- 
dence; in  fact,  we  concede,  as  we  have  often 
stated  in  our  opinions,  that  he  is  probably 
the  lending  and  the  best  authority  upon 
this  subject;  but  he  is  human,  and  must 
therefore  sometimes  err.  Prior  to  this  text 
of  Mr,  Pomeroy,  there  were,  we  are  certain, 
few,  if  any,  adjudicated  cases  which  sup- 
ported the  text,  or  which  would  sustain  the 
equity  of  «  bill  which  rested  solely  upon 
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.  the  jurisdiction  of  equity  to  prevent  a  mul- 

I  tiplicity  of  suits,  when  there  was  no  eom- 
moQ  title,  no  community  of  interest  or  of 
right,  in  the  subject-tnatter  among  the  sev- 
eral individuals  whose  actions  at  law  were 
sought  to  be  enjoined. 

It  must  be  conceded,  however,  that  there 
are  a  number  of  decisions,  since  the  text, 
which  support  it;  some  of  them  extending 
the  doctrine  further,  probably,  than  it  was 
ever  intended  or  supposed  by  Mr.  Pome- 
roy. Chief  among  these  is  the  decision  of 
our  own  court  in  this  cuse  on  the  former 
appeal.  Another  is  that  of  Whitlock  v. 
Yazoo  t  M.  Valley  R.  Co.  91  Miss.  779. 
45  So.  SBl.  These  two  cases  have  certainly* 
extended  the  Pomeroy  doctrine  further 
than  have  any  others,  before  or  since  their 
rendition. 

Chief  Justice  McClellan,  in  the  Turner 
Case,  135  Ala.  ^3,  33  So.  132.  after  devot- 
ing several  pages  of  the  opinion  to  the  fal- 
lacy of  the  Pomeroy  doctrine,  which  was 
followed  and  given  effect  to  by  this  court 
on  the  former  appeal,  concluded  as  follows, 
which  is  quoted  with  approval  from  the 
Tribett«  Case,  70  Miss.  182,  19  L.R.A.  660. 
35  Am.  St.  Rep.  842,  12  So.  32:  "But  we 
affirm,  after  careful  examination  and  full 
consideration,  that  Pomeroy  is  not  SUS' 
taiued  in  his  'conclusions,'  stated  in  g  2flf) 
of  his  most  valuable  treatise;  and  the  cases 
he  cited  do  not  maintain  the  proposition 
that  mere  community  of  interest  'in  the 
questions  of  law  and  fact  involved  in  the 
general  controversy,  or  in  tbe  kind  and 
form  of  relief  demanded  and  obtained  by  or 
against'  each  individual  member  of  the 
numerous  tiody,'  is  ground  for  the  interpo- 
sition of  chancery  to  settle,  in  one  suit, 
the  several  controversies.  There  is  no  such 
doctrine  in  the  books,  and  the  leal  of  the 
learned  and  unusually  accurate  writer  men- 
tioned, to  maintain  a  theory,  has  betrayed 
him  into  error  on  this  subject.  It  has  so 
blinded  him  as  to  cause  the  confounding  of 
distinct  things  in  his  view  of  this  subject, 
to  wit,  joinder  of  parties,  and  avoidance 
of  multiplicity  of  suits." 

On  the  other  band,  the  opinion  of  Chief 
Justice  Tyson,  on  tbe  former  appeal,  refer- 
ring to  the  same  doctrine,  quotes  approvini;- 
ly  from  another  Mississippi  case,  as  fol- 
lows: "We  think  the  doctrine  announced 
by  Pomeroy  is  sound,  and  cleorly  estab- 
'ished  by  the  best-considered  modern  cases." 
Chief  Justice  Tyson  also  states  in  his  opin- 
ion that  Tribettc's  Case  was  directly  op- 
posed to  his  views  of  the  law,  and  to  the 
other  Mississippi  cases  quoted  from  by  him, 
that  the  Turner  Case  was  not  so  op- 
posed, except   BH   to   certain  dicta   therein. 

In  this  last  statement  as  to  the  Turner 
Case,  we  think  the  opinion   in  the  former 
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CMS  U  in  error.  It  it  Mrtain  tbat  fbs 
Turner  Case  followed  the  Tribttto  Case,  and 
gave  sanction  to  ever;  doctrine  announced 
therein.  Chief  Juatice  McCleilan,  in  Turn- 
er's Case,  referring  to  the  doctrine  that. 
in  order  for  a  court  of  equity  to  enjoin  a 
multiplicity  of  actions  at  law,  there  must 
be  a  cumraon  title  to,  or  common  interest 
in,  the  HUbject-niatt«r  involved,  and  that  b 
mere  common  interest  in  a  question  of  law 
ia  not  sufficient,  etatea  .that  "this  position 
is  nowhere  better  or  more  fully  stated  than 
by  Campbell,  Cb.  J.,  in  Tribette's  Case; 
and  aa  tbe  opinion  treats  fully  of  Mr. 
Pomeroy'a  position,  and  demonstrates  its 
fallacy,  we  quote  it  in  part,"  etc.,  and  then 
proceeda  to  quote  aeyeral  pages  from  the 
opinion  in  Tribette's  Case. 

The  opinion  in  the  Turner  Case  thus 
■howi  on  its  face  that  Chief  Justice  Mc- 
Cleilan therein  quoted  more  than  half  of 
Chief  Justice  CampbeH'a  opinion  in  the 
Tribette  Ca«.  This,  we  think,  makes  it 
certain  that  if  the  decision  in  the  Trib- 
ette Case  was  in  conflict  with  Chief  Jus- 
tice Tyson's  opinion  it  was  unquestionably 
in  conflict  with  the  decision  in  Turner's 
Case  which  not  only  followed  the  decision 
in  Tribette'a  Case,  but  literally  quoted  pages 
of  it,   and  thus  expressly  adopted   it. 

Chief  Justice  McCleilan,  in  the-  Turner 
Case,  says;  "This  court  has  never  under- 
taken to  define  the  jurisdiction  of  equity  to 
prevent  a  multiplicity  of  suits,  nor  to  lay 
down  general  principles  from  which  the 
several  categories  of  cases  in  which  that 
jurisdiction  may  be  invoked  is  possible 
of  statement.  AH  that  has  been  decided  or 
■aid  by  this  court  bearing  upon  the  sub- 
ject evidences  an  inclination  toward  the 
confinement  of  this  jurisdiction  to  a  nar- 
row field,  and  a  purpose  to  conserve  in  its 
full  integrity  the  right  of  trial  at  law 
and  by  juries," — citing  many  authorities. 
Further  on  in  that  opinion  he  says  that 
"nothing  .  .  .  has  ever  been  said  or 
decided  in  this  court  giving  any  counte- 
nance to  tbe  proposition  that  a  commnn 
interest  in  the  questions  at  issue  only  will 
give  to  numerous  parties  so  interested  a 
standing  in  equity  for  the  prevention  of  a 
multiplicity  of  suits.  Tbe  intolerable  con- 
■equencea  to  which  the  recognition  of  such 
a  doctrine  would  logically  lead  are  suffi- 
ciently indicated  in  the  cases  to  which  we 
have  referred.  ...  It  would  seem  to 
be  an  elementary  and  fundamental  propo- 
■ition  that  a  party  who  seeks  to  come  into 
equity  must  himself  have  an  equity,  .  .  . 
or  he  cannot  maintain  a  bill.  .  .  .  The 
wkolly  fortuitous,  accidental,  and  collat- 
eral fact  that  numerous  other  persons  have 
like,  but  entirely  independent  and  discon- 
nected, legal  rights,  estates,  or  defences 
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cannot,  upon  any  conceivable  principle,  in- 
test  him  with  any  right,  legal  or  equitable, 
iind  his  rights,  whatever  they  may  be,  are 
precisely  the  same  as  if  no  other  person 
had  similar  rights.  .  .  .  Jurisdiction 
in  equity  is  not  entertained  on  any  notion 
that  the  court  baa  an  equity;  that  it  will 
take  jurisdiction  to  prevent  a  multiplicity 
of^uits,  in  order  to  lessen  its  own  labors 
or  those  of  other  courts.  The  equity  upon 
which  the  invocation  is  made  must  reside 
in  the  party  making  it.  When  numerous 
parties  have  each  the  same  equity,  they 
may  in  a  proper  case  unite  in  one  bill  for 
its  declaration  and  effectuation;  eacl^  hav- 
ing the  separate  right  to  come  into  equity 
upon  an  identical  ground,  they  will  be 
allowed  to  come  in  together,  on  the  theory 
of  preventing  a  multiplicity  of  suits.  So, 
where  one  party  is  subjected  to  or  threat- 
ened with  numerous  and  vexatious  actions 
at  law,  or  is  the  victim  of  numerous,  re- 
peated and  continuing  wrongs,  so  that  a 
multitude  of  suits  would  be  necessary  for 
his  redress  at  law,  he  may  come  into  chan- 
cery, because  the  necessity  for  numerous 
suits  or  defenses  ...  is  in  itself  such 
a  wrong  and  vexation  .  .  .  aa  vests 
liim  with  an  equity."  But  the  mere  fact 
that  a  defendant  has  committed  a  tort, 
by  which  he  injured  one  or  a  hundred  par- 
ties, cannot  give  him  an  equity  to  prevent 
each  and  every  one  of  the  parties  ao  in- 
jured from  maintaining  an  action  against 
him  to  recover  damages.  If  there  had  been 
a  ctimbination  or  conspiracy  between  such 
numerous  parties  to  vex  and  harass  the 
complainant  by  numerous  suits,  then  he 
would  have  an  equity  to  enjoin  their  prose- 
cution. But  the  mere  fact  that  his  tort 
has  injured  a  hundred  persons,  and  that  it 
will  save  him  and  the  court  time  and 
lessen  the  expenses  of  the  litigation,  does 
not  give  him  any  equity  to  go  into  a  court 
of  chancery  to  enjoin  or  prevent  a  mul- 
tiplicity of  suits. 

It  was^ointed  out  by  Chief  Justice  Camp- 
bell, in  the  Tribette  Case,  and  by  Chief  Jus- 
tice McCleilan,  in  the  Turner  Case,  that 
the  authorities  cited  by  Mr,  Pomeroy  do 
not  support  the  text  upon  which  the  for- 
mer decision  of  this  ease  was  based.  Wo 
will  now  proceed  to  show  that  the  authori- 
ties cited  by  Chief  Justice  Tyson,  in  his 
opinion  in  the  former  decision  of  this  case, 
do  not  support  the  teict  of  Mr.  Pomeroy, 
nor  the  former  decision  in  this  case. 

We  think  we  have  shown  that  the  Turner 
Case,  cited  in  favor  of  it,  not  only  fails  to 
support  the  opinion  to  which  it  is  cited, 
but  is  diametrically  opposed  to  it,  and  ia 
based  solely  upon  the  Tribette  Case,  which 
Chief  Justice  Tyson  concedes  is  opposed  to 
this    opinion    pnd    decision.      The    case    of 
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Crawford  v.  Mobile,  J.  4  K.  C.  R.  Co.  83 
Miss.  70S,  102  Am.  St.  Rep.  476,  36  So. 
82,  cited,  does  not  support  the  conclusion, 
because  it  rested  upon  an  independent  equi- 
ty, nhicb  sought  to  compel  the  surrender 
and  cancel  at  ion  of  forty  odd  written  in- 
struments, upon  the  ground  that  they  were 
obtained  by  the  same  fraud.  The  ciue  of 
Sheffield  Waterworks  v.  Yeomans,  LaR. 
2  Ch.  8,  16  L.  T.  N.  S.  342,  15  Week.  Rep. 
76,  which  is  so  stronftly  relied  on  by  Chief 
Justice  Tyson,  was  also  based  upon  an  in- 
dependent equity,  to  wit,  the  delivery  and 
cancelation  of  more  than  7,000  instru- 
ments, upon  the  ground  that  they  were 
fraudulently  issued,  and  that  they  were 
used  as  the  foundation  for  the  proseeu- 
tion  of  the  suits  based  thereon.  That  case 
did  not  seek  to  enjoin  actions  of  tort, 
brought  by  the  persons  injured  by  the  burst- 
ing of  a  water  pipe,  as  might  be  inferred 
from  the  reference  made  to  it  in  the  opin- 
ion. While  more  than  7,000  persons  were 
injured  by  the  bursting  of  the  pipe,  certifi- 
cates were  issued  in  compromise  and  set- 
tlement of  their  claims  against  the  com- 
pany, and  tlie  bill  in  that  case  was  filed 
by  tlie  company  to  compel  the  surrender 
and  cancelation  of  such  certificates  and 
claims,  on  the  ground  that  they  were  se- 
cured by  fraud.  It  was  only  a  question 
of  multifariousness  involved  in  each  of  the 
two  cases  referred  to,  and  not  the  question 
of  the  jurisdiction  to  prevent  a  multiplicity 
of  suits.  The  case  of  York  v.  Pilkington, 
1  Atk.  282,  9  Mod.  273,  was  a  bill  of  peace, 
by  one  in  possession  of  land,  to  settle  a  dis- 
puted right  of  fishery  against  several  per- 
sons who  were  claiming  it,  which,  of  course, 
is  not  an  authority  in  point.  The  other 
cases  cited  are  reviewed  in  the  note  to  that 
ca«e,  as  reported  in  20  L.R.A.(N.S.)  840. 
Each  of  the  cases  cited  has  been  examined, 
and  none  of  them  supports  the  conclusion 
reached  in  that  case.  The  Whitlock  Case, 
however,  does  support  the  Hopkins  Case, 
but  it  is  in  direct  conflict  with  th»  Tribette 
Case,  which  it  does  not  cite  or  mention, 
though  it  docs  cite  the  cose  of  Illinois  C. 
R.  Co.  v.  Garrison,  Bl  Miss.  201,  BS  Am. 
St.  Rep.  409,  32  So.  906,  which  quotes  ap- 
provingly from  the  Tribette  Case.  We  con- 
cede, however,  that  later  Mississippi  cases 
hav.  in  effect  departed  from  the  Tribette 
Case,  but  they  have  not  done  so  expressly, 
nor  have  they  ever  criticized  it,  so  tar  as 
we  have  been  able  to  find. 

We  bane  our  conclusion  chiefly  upon  the 
Tribette  Case,  which  we  concede  to  be  the 
leading  authority  in  tlie  world  upon  the 
question  of  the  jurisdiction  of  equity  to 
prevent  a  multiplicity  of  suits.  It  has  been 
reprinted  time  and  again,  and  copied  into 
the  latest  editions  of  most  of  the  text- 
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books  upon  the  subject,  as  stating  the  true 

doctrine.  This  case  has  been  followed  by 
Mr.  Bliss  (Code  PI.  g  76),  by  Mr.  Beach 
(Inj.  3  643),  and  Mr.  High   (Inj.  §  65a.). 

Mr.  Pomeroy,  in  his  last  edition  on  Equi- 
ty Jurisprudence,  devotes  a  great  deal  of 
space  and  attention  to  the  Tribette  Case, 
liecause  it  had  taken  him  to  task  on  this 
question,  and  adds  two  new  sections  to 
that  edition,  to  wit,  2611  and  2611,  to  set 
himself  right  in  this  matter.  It  is  quite 
evident  from  an  examination  of  this  last 
edition  that  the  author  does  not  go  to  the 
extent  of  upholding  the  equity  jurisdiction 
of  a  case  like  the  one  under  consideration. 
While  he  does  criticize  the  tone  of  the 
opinion,  and  some  things  that  are  said  by 
Chief  Justice  Campbell  in  the  Tribette  Case, 
yet,  in  the  notes  to  his  text,  be  admits  that 
the  decision  in  that  case  was  correct. 

The  entire  subject  under  review  has  been 
fully  considered,  and  the  authorities  thereon 
discussed,  in  the  recent  case  of  Vandalia 
Coal  Coi  V,  Lawson,  43  Ind.  App.  226,  87 
N.  E.  4T.  That  opinion  fully  sustains  the 
decision  of  Chief  Justice  Campbell  in  the 
Tribette  Case,  and  that  of  Chief  Justice 
McClellftu  in  the  Turner  Case,  and  criti- 
cizes rather  severely  our  former  decision 
in  this  ease. 

There  is  also  a  recent  cose  (that  of  Duck- 
town  Sulphur,  Copper  t  I.  Co.  v.  Fain. 
109  Tenn.  58,  70  S.  W.  813)  which  cites 
approvingly  the  Tribette  Case,  and  aua- 
tains  tlie  proposition  that  a  community  of 
interest  in  the  subject-matter  is  necessary, 
in  order  for  equity  to  take  jurisdiction  to 
prevent  a  multiplicity  of  suits.  The  last 
two  cases  cited  and  reviewed  many  authori- 
ties upon  the  question,  and,  we  think,  show 
beyond  question  that  our  former  decision 
in  the  Hopkins  Case  wa 
be  overruled.  In  fact,  n 
that  the  two  new  sectic 
added  in  the  last  edition 
ty  Jurisprudence  support  l 
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ion  that  there  is  no  equity  in  the  bill 
under  consideration. 

In  3  251  i,  speaking  to  this  question. 
"The  equity  suit  must  result  in  a. 
simpliflcntion  or  consolidation  of  the  ia- 
sues;  if  after  the  numerous  parties  are 
joined  there  still  remain  separate  issues 
to  be  tried  between  .  .  .  [the  several 
parties],  nothing  has  been  gained  by  the 
court  of  equity's  assuming  jurisdiction. 
In  such  a  case,  'while  the  bill  has  only  one 
number  upon  the  docket  and  calls  itself  a 
single  proceeding,  it  is  in  reality  a  bundle 
of  separate  suits,  each  of  which  is  no  doubt 
similar  in  character  to  the  others,  but  rests 
nevertheless  upon  the  separate  and  dia- 
tinet  liability  of  one  defendant,'"  (The 
author  must  have  had  this  case  in  mind.) 
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JUl  tbe  text-ffriten  on  tbe  subject,  who 
b«ve  revised  their  texts  since  the  decision 
in  the  Tribette  Case,  aeein  to  have  followed 
it;  some  of  them  litenillj  quoting  it  at 
length.  Beach,  in  his  work  on  Injunctions 
(3  643),  eaya;  "While  conrts  of  equity 
■will  freely  exercise  their  juriadietion 
der  to  prevent  an  unnecessary  and 
tiouB  multiplicity  of  suits,  they  will  not 
enjoin  the  prosecution  of  several  pending 
actions  at  law,  instituted  by  different  plain- 
tiffs, and  compel  their  consolidation  into 
a  single  suit  in  equity,  at  the  instance  of 
the  common  defendant  at  law,  merely  be- 
cause the  cause  of  action  in  ench  of  tbe  sev- 
eral actions  at  law  arose  from  the  same 
act  of  Diligence  or  other  single  tort  of  the 
common  defendant  at  law."  He  then  sets 
out  th«  opinion  in  the  Tribette  Case  at 
length  in  a.  note  to  the  text. 

Hr.  High,  in  his  last  work  on  Injunc- 
tions, adds  a  new  section  (6Sa)  which 
statea  the  rule  as  follows:  "It  is  to  be 
observed  that,  in  order  to  justify  relief  by 
injunction  for  the  prevention  of  a 
plicity  of  suits,  there  must  be  S' 
subject-matter  in  controversy,  t 
mon  right  of  interest  therein,  and  tliat 
without  this  a  mere  community  of  interest 
in  the  questions  of  law  and  fact  to  be  de- 
termined constitutes  no  basis  for  equitable 
relief.  Thus,  where  numerous  actions  at 
law  have  been  brought  by  separate  plain- 
tiffs  against  the  same  defendant  to  recover 
damages  resulting  from  a  fire  started  by 
sparks  from  complainant's  locomotive,  tbe 
mere  fact  that  the  questions  of  law  and 
fact  are  tbe  same  in  all  the  actions,  and 
that  tbe  various  parties  have  a  common 
interest  in  those  questions,  will  not  author- 
ize an  injunction  against  the  prosecution 
of  the  actions  and  the  determination  of  the 
issues  in  equity."  The  only  author  [ties 
cited  in  support  of  this  text  are  the  Tri- 
bette and  Turner  Cases. 

Tbe  distinction  between  a  community  of 
interest  in  the  subject-matter  which  will 
support  the  jurisdiction  of  chancery  to 
prevent  a  multiplicity  of  suits,  and  a  com- 
mon interest  in  the  questions  of  law  and 
of  fact  which  will  not  support  it,  is  well 
illustrated  in  the  Tribett«  Case  and  the 
authorities  cited.  It  must  be  a  right  en- 
joyed in  common  with  all  the  parties,  and 
in  such  manner  that  the  invasion  of  the 
right  of  one  is  an  invasion  of  the  right  of 
all,  eucb  as  a  right  of  common  fishery. 
Storey,  Eq.  Jur.  854,  855;  Adams,  Eq..!9B. 

"Two  or  more  owners  of  mills  propelled 
by  water  are  interested  in  preventing  an 
obstruction  above  that  shall  interfere  with 
tbe  downfiow  of  the  water,  and  may  unite 
to  restrain  it  or  abate  it  as  a  nuisBnce;  but 
ther  cannot  unite  in  an  action  for  damages, 
10  L.B.A.{N.S.) 


for,  as  to  the  injury  suffered,  there  'is  no 
community   of   interest."     Bliss,   Cole  PI. 

§  70. 

"When  several  persona,  acting  independ- 
ently, combine  to  produce  a  nuisance,  snch 
persons  may  be  joined  as  defendants  in  a 
suit  for  injunctive  relief.  .  .  .  But 
there  can  be  no  joinder,  either  of  complain- 
ants noi  of  defendants,  for  the  purpose  of 
recovering  damages  tor  the  injuries  caused 
by  such  nuisance."  Vandalia  Coal  Co.  v. 
Lawson,  43  Ind.  App.  242,  87  K.  E.  63; 
Demarest  T.  Hardbam,  34  N.  J.  Eq.  469. 

It  is  thus  made  to  appear  that  all  of  the 
text-writers  who  have  written  since  the 
Tribette  Case  have  followed  it  and  revised 
their  texts  accordingly.  Even  Mr.  Pomeroy, 
though  he  speaks  of  the  case  as  sensational 
In  roauy  of  its  statements,  says:  "It  has 
been  so  frequently  reprinted  that  it  appears 
to  call  for  special  notice"  and  he  proceeds 
to  quote  from  it  and  to  comment  adversely 
upon  it  as  to  those  statements  which  he 
calls  sensational;  yet  tbe  effect  of  his  text 
and  notes,  as  revised,  is  to  say  that  the 
case  was  correctly  decided.  See  g  251i  and 
note,  1  Pom,  Eq.  Jur.  p.  423.  This  being 
true,  it  follows  that  our  decision  in  this 
case  on  the  former  appeal  was  wrong.  Roa* 
noke  Guano  Co,  v.  Saunders,  —  Ala.  — , 
36  L.R.A.(N.S.)  49],  56  So.  198.  We  deem 
it  just  to  Mr.  Pomeroy,  however,  to  say 
that  we  do  not  think  bis  original  text  sup- 
ported the  decision  of  this  court  on  the  for- 
mer appeal,  and  it  is  certain  that  the  re- 
vised text  does  not. 

Tbe  evil  consequences  of  maintaining  the 
equity  of  a  bill  like  this  is  illustrated 
clearly  by  the  record  in  this  ease.  The  ex- 
plosion which  killed  the  110  workmen  in 
question,  and  which  is  the  subject  of  this 
controversy,  occurred  February  20,  1905, 
and  because  of  this  proceeding  a  trial  of 
those  110  damage  suits  has  been  delayed 
for  more  than  six  years.  Suppose  the 
equity  of  the  bill  should  be  sustained  and 
the  parties  proceed  to  trial,  and  the  com- 
plainant fail,  then,  the  parties  plaintiff, 
after  a  delay  of  many  years,  will  have  to 
he  remitted  to  courts  of  law  to  try  each  of 
these  cases  separately.  Or,  if  the  complain- 
ant succeeded,  still  there  must  be  110  trials 
in  the  court  of  chancery,  not  only  as  to 
the  liability  vel  nan,  as  to  each  of  the  per- 
sons killed,  but  as  to  the  amount  of  dam- 
ages recoverable  in  each  case.  If  the  com- 
plainant is  liable  under  the  employer's 
liability  act,  the  amount  for  which  it  is 
liable  would  be  different  in  each  of  the  110 
cases,  depending  upon  the  earning  capacity 
of  each  decedent,  which,  in  its  turn,  de- 
pends upon  age,  clmracter,  habits,  etc. 

It  would  be  difficult  to  select  a  case  that 
would    more   clearly    demonstrate    the,  ftQ' 
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praoticabilit;  of  the  rule  than  the  one 
under  conside ration.  Contemplate  110  sep- 
arate answers,  and  as  many  pleas  and  de- 
murrere  in  one  auit,  and  the  innumerable 
iBsuea  of  law  and  of  fact  that  would  be 
raised  thereby,  and  the  defense  being  con- 
ducted by  110  different  attorneys,  or  the 
parties  deprived  of  the  right  to  have  the 
counsel  of  t)ieir  choice^a  worse  confusion 
could  scarcely  be  imagined.  It  could  be 
likened  unto  the  confuuion  of  tongues  at 
the  bailding   of  the  Tower   of  Babel. 

To  reach  a  final  decree  in  this  case  that 
would  approach  justice  for  all,  hy  a  trial 
of  all  these  issues,  and  a  trial  in  accord- 
ance with  our  statutes  and  the  rules  of  law 
and  chancery  provided  for  such  cases,  would 
be  wholly  impracticable,  if  not  imposaihle 
No  stronger  or  more  conclusivs  argument 
<!ould  be  produced  to  show  that  the  rule 
announced  on  the  former  appeal  is  wrong 
than  would  be  an  attempted  trial  of  this 
case  upon  its  merits,  in  a  chancery  court, 
under  the  prayer  of  the  bill  quoted  above. 

No  error  appearing  in  the  record,  the 
decree  of  the  chancellor  is  alSrmed. 


OOIX>RADO  SUPREHX:  OODRT. 

JAMES  D.  QUINN,  PlfT.  in  Err., 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

(Bl  Colo.  360,  117  Fac.  996.) 

Intoxicating    liquor  —  determining    Rg« 
of  minor  —  insiiectlon  br  jury- 
The   jury    cannot   determine   the   ^e   of 

the  purchaser  by  inspection  only  in  a  profte- 

Xote.  — Right  of  jury  in  crimtnal  eaite 
to  determine  one'«  age  by  Inape'ctlon 
or  observation. 

There  is  considerable  diversity  of  con- 
clusions among  the  authorities  wliich  have 
pftflsed  upon  the  question  stoted  in  the  title. 
An  examination  of  the  various  cases  reveals 
holding  that  the  jury  cannot  weight  one's 
age  by  inspection  or  observation  wliere  at- 
tention has  not  been  called  to  the  fact  that 
such  person  was  on  inspection  for  that  pur- 
pose; holdings  that  under  no  circumstances 
can  the  jury  take  one's  appearance  into 
consideration,  the  ground  being  that  such 
evidence  cannot  be  preserved  for  review; 
holdinps  that  the  jury  may  consider  per- 
sonal appearance  in  connection  witli  other 
evidence  as  to  age;  and  holdings  that  the. 
40  L.K.A.(N.S,) 


of  the  evidence  was  its  attention  called  to 
the  fact  that  the  prosecuting  witness  wu 
on  inspection  for  that  purpose. 

'(October  S,  1911.) 

ERROR  to  the  Juvenile  Court  for  tbtt 
City  and  County  of  Denver  to  review  a 
judgment  convicting  defendant  of  selling 
intoxicating  liquors  to  a  minor.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Rlcbard  Fecte  for  plaintiff  in  error. 

Messrs.  Benjamin  Griffith,  Attorney 
General,  and  G«orge  D.  Talbot,  .tor  de- 
fendant in  error: 

The  age  may  be  arrived  at  by  Tiew  or 
inspection. 

State  V.  Arnold,  35  N.  C.  (13  Ired.  L.) 
184;  Garvin  V.  State,  62  Miss.  207;  Com. 
V.  Kminons,  98  Mass.  7;  Hermann  v.  State, 
73  Wis.  248,  9  Am.  St.  Rep.  789,  41  N.  W. 
IT  I;  Stat«  V.  McNair,  S3  N.  C.  6^. 

Hill,   J.,   delivered    the   opinion    of   the 

Prosecution  for  selling  Intoxicating  lir 
quors  to  a  minor;  trial  by  jury;  verdict  and 
judgment  for  the  people ;  the  defendant 
brings  the  case  here  for  review  upon  er- 
ror. At  the  close  of  the  people's  case,  aa 
well  as  upon  the  motion  for  a  new  trial,  the 
sufficiency  of  the  evidence  to  sustain 
the  conviction  was  challenged.  Lawrence 
Donghty,  the  witness  who  testified  to  the 
purchase  of  the  liquor  at  the  defendant's 
drug  store,  was  not  asked  and  did  not 
testify  to  the  fact  that  he  was  a  minor. 
He  was  not  asked  any  question  concerning 
his  age,  nor  was  any  other  witness  asked 
any  question  concerning  Doughty's  age,  and 
neither  he  nor  any  other  witnesa  gave  any  • 
testimony  concerning  his  size,  general  ap- 
pearance, etc.,'  pertaining  to  his  ^e,  or 
otherwise.  In  no  manner,  during  the  in- 
troduction of  the  testimony,  was  the  jury's 


evidence  on  the  subject.  The  majority  of 
the  cases  are  to  the  effect  that  the  jury 
may  take  personal  appearance  into  con- 
sideration in  determining  age,  especially 
where  there  is  conllicting  evidence  upon  the 
issue,  hut  it  may  be  of  interest  to  note 
that  every  case,  down  to  Quinn  v.  PeopI-E, 
in  which  the  report  shows  that  the  con- 
tention was  made  that  the  jury  could  not 
determine  age  by  inspection  or  observation, 
for  the  reason  that  such  evidence  could  not 
be  preserved  for  review,  the  court  has  ao 
held,  piecing  the  decision  upon  that  ground. 
Tlie  first  class  of  cases  above  referred  to 
is  illustrated  by  Quinn  v.  People  and  by 
the  similar  case  of  Com.  v.  Walker,  33 
Pa.    Super.    Ct.    167,    holding   it   reversibla 
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atteiition  eallpd  to  tlie  appearance  of  the 
witn«u  in  order  to  take  tliat  taot  into  «on- 
aideration  in  paaaing  upon  hia  age.  The 
teamed  attorney  generail  admits  that  tbere 
wag  no  testimonj,  oral  or  documentarj,  on 
this  point.  So  the  question  preaented  is: 
Cui  the  age  of  the  minor  be  determined  by 
inapection  only,  when  at  no  time  during 
the  introduction  of  the  evidence  was  the 
■ittention  of  the  jury  ealled  to  the  fact 
that  the  tritneas  was  on  inspection  for 
that  purpose  t  Under  such  a  state  of  the 
record  we  do  not  think  that  there  was  any 
evidence  upon  which  a  conviction  could  be 
anetained.  The  gist  of  the  crime  charged 
was  not  the  aale  of  the  liquor;  the  de- 
fendant was  licensed  to  make  aalea  of  li- 
quors.    In  order  to  make  it  a  crime,  the 

error  to  submit  the  age  of  the  accused  to 
the  jury  by  charging  that  it  waa  its  privi- 
lege to  judge  by  bia  appearance,  there  hav- 
ing been  no  evidence  offered  as  to  hia  age, 
nor  any  evidence  identifying  him  to  the 
jury,  or  offer  of  bis  appearance  in  evidence. 
The  court  said  that  the  better  rule  ia  that 
"the  defendant  may  be  identified  and  his 
appearance  called  to  the  attention  ot  the 
jury  as  a  part  ot  the  commonwealth's  case, 
and  the  jury  may  take  into  consideration 
such  appearance  in  determining"  the  age 
of  tbe  accused . 

And  in  New  York,  under  a  statutory  pro- 
vision that  "whenever,  in  any  lega.1  pro- 
ceeding, it  becomes  necessary  to  determine 
the  age  of  a  child,  the  child  may  be  pro- 
duced tor  personal  inspection,  to  enable 
tbe  magistrate,  court,  or  jury  to  determine 
the  age  thereby,"  it  baa  been  held  that 
when  produced  as  provided,  it  is  for  the 
jury  to  determine  the  aRe.  See  People  v. 
Piatt,  I  How.  Pr.  N.  S.  402;  People  v. 
Meade.  24  Abb.  N.  C.  357.  10  N.  Y.  Supp. 
943:  People  v.  Raeone.  54  App.  Div.  498, 
87  N.  Y.  Supp.  23;  People  v.  Dickerson, 
S8  App.  Div.  202.  68  N.  Y.  Supp.  715.  and 
People  ex  rel.  Zeigler  v.  Special  Sessions, 
JusticeB,   10  Hun,  224. 

Tne  second  class  includes  CHaes  from  Illi- 
nois. Indiana,  and  Texas.  Thiia.  in  Wia- 
tr«nd  V.  People,  213  HI.  72,  72  N.  E.  748, 
it  was  held  tnat  tbe  age  of  one  accused  of 
rape,  tbe  age  being  a  part  of  the  corpat  de- 
licti, could  not  be  fixed  from  an  inspection 
of  his  person  by  the  jury,  where  there  was 
no  proof  on  the  point  other  than  a  volun- 
tary confession,  which  of  itself  was  insuffi- 
cient, in  which  he  stated  his  age  ss  forty- 
fonr  years,  the  ground  tieint;  that  although 
the  appearance  of  the  defendnnt  might  he 
conehisive  evidence  to  tbe  jury,  it  would 
be  difficult  to  produce  evidence  of  that 
chsructer  for  tlie  inspection  of  a  court  ot 
review.  And  in  Stephenson  v.  State.  28 
fnd.  272,  which  is  set  out  in  Quiss  v.  Pfo- 
pi.r.  the  decision  was  uoon  the  around  that 
the  Indiana  statutes  give  the  defendant  in 
a  criminal  case  upon  conviction  the  riglit 
to  present  all  the  evidence  given  in  the 
ease  for  review  in  the  appellate  court,  and 
40  L.KA.(N.S.) 


aale  had  to  be  to  a  minor,  unaccompanied 

by  either  of  hia  parents,  etc.,  in  which  case 
the  age  of  the  purchaser  was  the  control- 
ling issue.  While  it  is  true,  where  a  wit- 
ness ie  ten  or  twelve  yeara  of  age,  tbe  ob- 
aervation  of  the  jury  as  to  liia  appearance, 
in  connection  with  other  evidence  pertain- 
ing to  bis  age,  might  be  entitled  to  great 
weight  (even  controlling,  where  tbe  evi- 
dence is  conflicting),  yet,  where  the  wit- 
neaa-ia  of  the  age  of  twenty  yeara  and 
eleven  months,  and  of  the  average  size  and 
appearance  of  a  person  of  that  sge,  the 
observation  of  the  jury  from  hia  appear- 
ance would  be  absolutely  worthless;  and 
when  standing  alone  would  be  no  evidence 
at  all  upon  tlie  subject.  The  record  gives 
us -no   intimation,  by  a  deseription  of  the 

that  to  allow  the  court  or  jury  to  deter- 
mine the  defendant's  age  from  his  personal 

appearance,  without  other  evidence,  would 
deprive  him  of  his  right  to  review,  as  the 
state  cannot  avail  itself  of  the  court's  or 
jurors'  Icnowledge  when  not  in  evidence, 
except  upon  matters  of  which  the  court 
takes  judicial  notice.  So,  in  HcOuire  v. 
SUte,  4  Tei.  App.  Civ.  Caa.  (Willson)  3B6, 
15  S.  W.  017,  it  WBB  held  error  to  instruct 
the  jury  to  judge  from  the  appearance  of 
the  prosecuting  witness  as  to  hia  age,  the 
ground  being  that  the  personal  appenrarce 
of  a  witnesB  as  seen  by  the  Jury  cannot  be 
put  in  the  record  and  judged  of  on  appeal. 
And  in  Ihinger  v.  State,  53  Ind.  251, 
which  is  also  set  out  in  Qui:in  v.  Pbofle, 
the  court,  as  ia  therein  ahown,  went  atili 
farther  by  holding  upon  the  same  grounds 
adopted  in  Stephenson  v.  State,  supra,  that 
the  appearance  of  the  witness  could  not  be 
considered,  even  in  connection  with  com- 
petent evidence  as  to  his  age.  Stephenson 
V.  State  and  Iliinger  v.  State,  aupra,  are 
relied  upon  and  fallowed  with  approval  in 
Robiniua  v.  State,  63  Ind.  235,  which  waa 
followed  in  Swigart  v.  State,  61  Ind.  598, 
and  in  Bird  v.  State,  104  Ind.  384,  3  N. 
K.  827,  in  which  it  was  said  that  it  the 
question  were  an  open  one,  one  of  the 
judges  would  be   inclined  to  take  a  differ- 


by  the  jury  in  connection  with  other  t 
dence,  for  the  purpose  of  determining  bis 
or  her  age,  are,  for  the  moat  part,  bare 
statements  to  the  effect  that  the  jury  may 
BO  consider  appearance,  without  citation  ot 
authority  or  statement  of  reasons  for  the 
conclusion.  Thus,  in  Com.  v.  Phillipa,  162 
Mass.  504,  30  N.  E.  109.  followed  in  Com. 
V.  llollis,  170  Mass.  43,1,  49  N.  E.  632,  it 
waa  held,  without  citing  any  authority, 
that  to  determine  the  age  of  tbe  prose- 
cutrix the  jury  may  take  into  consideration 
her  appearnnce  in  connection  with  her  tes- 
timony, tbe  court  saying  that  the  appear- 
ance of  a  witness  is  a  proper  element  for 
the  consideration  of  the  jury  in  weighing 
her  testimony  as  to  age.    And  a  like  con- 
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witnesa  or  otherwise,  m  to  about  what  his 
age  m&j  haxe  been,  or  anything  from  whicli 
we  can  say  that  there  waa  an;  eridence  to 
the  effect  that  tha  witneaB  was  a  minor. 

In  Stephenson  f.  State,  2B  Ind.  2T2, 
where  the  aga  of  the  defendant  waa  ma- 
terial, it  was  held  that  the  age  ol  the  ac- 
cused must  be  proven  b;  awom  testimonjr, 
and  that  the  court  or  jury  conld  not  de- 
termine this  fact  for  themselves  from  the 
personal  appearance  of  the  accused  alone. 

The  case  of  Ihingsr  t.  State,  63  Ind.  261, 
goes  further.  It  holds  that  the  appear- 
ance of  a  witness  in  respect  to  his  age, 
as  seen  by  the  court  or  jury,  cannot  be 
considered  as  evidence,  either  with  or  with- 
out competent  evidence  of  his  age,  in  deter- 
mining whether  or  not  the  defendant  acted 
in  good  faith  in  selling  him  the  liquor. 
This  last  case  appears  to  be  reasoned  upon 
the  theory  that  there  is  no  mode  of  putting 
such  evidence  upon  the  record  in  order  that 
it  may  be  passed  upon  by  an  appellate 
tribunal.  Also,  that  on  the  motion  for  a 
new  trial  the  judge  would  have  to  substi- 
tute his  impreBsiomi  as  to  the  appearance 
of  tha  witness  as  to  age,  for  those  of  the 
jury.  The  court  concluded  that  the  jury 
could  not  consider  the  appearance  of  the 
witness  in  respect  to  his  age,  as  they  viewed 
him,  aside  from  evidence  given  as  to  his 
appearance. 

Other  cases  take  a  contrary  view  and 
hold  that,  where  there  is  a  conflict  of  evi- 
dence aa  to  the  age  of  the  witness,  the  jury 
have  the  right  to  consider  bia  size,  appear- 


ance, etc.,  to  aid  tliem  in  coining  to  a  coD' 
elusion  as  to  his  age.  State  v.  McNair, 
93  N.  C.  628. 

Another  class  of  casea,  under  statute* 
which  sanction  evidence  obtained  bv  v{*w 
in  criminal  cases,  holds  that,  where  thfl 
knowledge  of  the  person  charged  as  to  the 
other  party  being  a  minor  is  material,  the 
jury  might  determine  from  the  personal  ap- 
pearance or  view  only  of  the  party  whether 
tb«  defendant  icnew  or  had  reaatniable 
grounds  to  believe  that  the  witness  waa 
under  the  age  of  twenty-one  yesra  when 
the  act  complained  of  was  committed.  Her- 
mann T.  State,  73  Wis.  248,  9  Am.  St.  Bep. 
78»,  41  N.  W.  171.  This  line  of  cases 
would  not  be  altogether  applicable  to  the 
cose  at  bar.  Here  the  lack  of  knowledge 
of  the  defendant,  or,  as  alleged  in  this  case, 
that  of  his  clerk,  as  to  the  age  of  the  wit^ 
neas,  is  immaterial;  and  we,  at  this  time, 
do  not  deem  it  necessary  to  lay  down  any 
rule  as  controlling  in  all  such  cases. 

Our  conclusions  are  that  in  such  cases, 
where  there  is  a  conflict  in  the  evidence 
concerning  the  age  of  the  witness,  the  jnry 
should  have  a  right  to  take  into  considera- 
tion  his  size,  appearance,  etc.,  in  connec- 
tion with  the  other  evidence,  but  that  when 
it  is  to  be  so  considered,  the  better  rule  is 
to  have  such  description,  appearance,  etc., 
BUpplied  by  evidence,  which  can  be  proper- 
ly preserved  in  the  record;  but  it  prob- 
ably would  not  be  error  were  this  omitted, 
where  the  jury's  attention  has  been  called 
to  the  appearance  of  the  witness  for  that 


elnsiou  was  reached  upon  a  similar  state  of 
facto  in  Williams  v.  State,  98  Ala.  62,  13 
So.  333;  People  v.  EIco,  131  Mich.  619,  91 
N.  W.  766  (affirmed  on  another  point  on 
rehearing  in  131  Mich.  119,  94  N.  W. 
1069)  i  State  v.  Davis,  237  Mo.  237,  140  S. 
W.  902;  State  t.  McNair,  93  N.  C.  628; 
Hunter  v.  State,  6  Okla.  Grim.  Rep.  446, 
119  Pac.  445;  and  State  v.  Sullivan,  68  Vt. 
640,  36  Atl.  479.  And  in  State  v.  Scroggs, 
J23  Iowa,  649,  96  N.  W.  723,  it  was  said 
that  "it  may  be  that,  in  connection  with 
her  tpf°B^Ktrix}  evidence,  her  appearance 
and  apparent  majority  might  aid  the  jury 
in  determining  the  age  to  which  she  had 
attained,"  citing  Com.  v.  Phillips,  and 
Stephenson  v.  State,  supra,  which  holds  to 
the  direct  contrary.  See  also  State  v.  Wil- 
son, 120  La.  661,  62  So.  981,  wherein  it 
was  held  that  the  judge  could  determine  the 
tifp  of  the  accused  by  observation,  and  that 
his  conclusion  would  not  be  set  aside,  al- 
though there  was  evidence  which  conflicted 
therewith.  And  see  Com.  v.  Terry,  16  Pa. 
Super.  Ct.   80S. 

Those  cases  in  which  it  is  held  that  the 
jury  may  determjne  age  by  inspection  and 
observation  even  when  there  is  no  otlier  evi- 
dence with  respect  thereto  are  likewise  bare 
announcements  of  the  conclusions.  Thus, 
in  Com.  v.  Emmons,  93  Mass.  6,  the  court 
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held  that  it  was  not  error  for  the  judge  to 
permit  the  jury  to  determine  by  personal 
inspection  of  a  witness  whether  or  not  be 
was  of  age  at  the  time  of  the  alleged  of- 
fense, without  other  evidence,  it  being  said: 
"There  is  nothing  in  the  bill  of  ezceptiona 
from  which  it  can  be  inferred  that  the  de- 
fendant was  Sjcgrieved  by  the  ruling  of  the 
court  in  permitting  the  jury  to  judge  with- 
er one  of  the  alleged  minors  was  under  age 
from  his  appearance  on  the  stand.  Hiere 
are  cases  where  such  an  inspection  would 
be  satiBfactory  evidence  of  the  fact.  It 
certainly  was  not  incompetent  for  the  jury 
to  take  his  appearance  into  consideration 
in  passing  on  the  question  of  his  age;  and, 
as  it  does  not  appear  that  this  may  not 
have  afforded  plenary  evidence  of  the  fact, 
the  defendant  fails  to  show  that  he  was 
convicted  on  insufficient  evidence,  or  that 
he  has  been  prejudiced  by  the  ruling  of  the 
court."  And  in  State  v.  Arnold,  35  N.  C. 
(13  Ired.  L.)  184,  where  there  was  no  proof 
as  to  age,  it  was  ssid  that  it  "could  only 
be  judp^d  of  by  inspection,  and  so  far  aa 
that  goes,  it  must  be  taken  to  have  been 
decided  against  the  prisoner,  both  by  the 
court  and  jury." 

And  see  Hermann  v.  State,  T3  Wia.  248, 
6  Am.  St.  Rep.  78B,  41  N.  W.  171,  as  set 
out  in  QuiRN  V.  People.  Q.  J.  G. 
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purpose.  Bnt  vfaere  no  evidence  has  been 
offered  upon  tbe  Bobject,  nod  where  the  at- 
tention oi  the  jury  has  not  been  called  to 
the  appearance  of  tbe  witnesa  for  that  pur- 
pose, it  is  prejudicial  error  to  accept  the 
finding  of  a  juij  cooceming  the  age  of  tbe 
witneu,  when  it  is  material  to  a  conviction, 
with  no  evidence  of  any  kind  upon  the  sub- 
As  this  error  necesBitates  a  reversal  of 
tbe  judgment,  the  others  urged  will  not  be 
considered.  The  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

0«bb^  and  MnMer,   JJ.,   concur. 


GKORGIA  SUPREHE  COURT. 


O.  L.  KINNEY,  PIff.  in  Err, 
SCARBROUGH  COMPANY. 


(—  Qfc  — ,  74  S.  B.  772.) 


-  restraint  of  trade  —  aalea 

■gent. 

1.  Where  a  selling  agent  of  a  company 
engaged  in  the  manufacture  and  sale  of 
maps,  who  has  as  his  territorv  a  certain 
state,  except  a  few  counties  thereof,  con- 
tracted  that   he   would   not,   "without   tbe 

Headnotea  by  LUMTKUi,  J. 


consent  of  the  company  in  writing,  wltliin 

six  months  after  the  termination  of  this 
contract,  directly  or  indirectly,  or  in  any 
capacity,  whether  upon  hia  own  account  or 
in  connection  with  any  other  person  or  per- 
sons as  saiesman  or  agent  of  any  char- 
acter, for  any  other  person,  company,  or 
corporation,  engaf^e  in  any  business  of  a 
character  similar  to  that  conducted  by  tbe 
company,  wbieli  might  in  any  manner  be 
injuriouH  to  its  interests,"  such  a  contract, 
without  territorial  limitation,  was  in  gen- 
eral restraint  of  trade,  and  not  enforceable. 
Principal  and  agent  —  salesman —  em- 
ployment by  rival  —  injunction. 

2.  If  a  salesman  and  local  manager  in  a 
state  for  a  nonresident  corporation,  by  vir- 
tue of  bis  position,  became  familiar  with 
the  business  of  the  company  and  its  custo- 
mers, and  took  orders  for  the  delivery  ol 
maps  by  such  company,  and  subsequently, 
during  the  term  for  which  he  had  con- 
tracted to  serve-  such  company,  broke  his 
contract  with  it,  entered  the  service  of 
another  rival  company  in  the  same  terri- 
tory, failed  to  deliver  to  his  former  employ- 
er orders  taken  for  its  maps,  and,  being 
solvent,  intended  to  deliver  mape  of  the 
second  company  on  such  orders,  he  could  be 
enjoined  from  so  doing. 

Same  —  Inducing   breach  of  contracts 
—  Injunction. 

3.  If  such  an  employee,  after  baring  brok- 
en his  contract  of  employment,  and  being 
insolvent,  was  seeking  to  induce  otlicr  em- 
ployees of  bis  former  employer  to  breach 
their  contracts  of  employment,  and  to  enter 
with  him  upon  the  service  of  the  other  com- 
pany, be  could  be  enjoined  from  so  doing. 


.Vote.  —  Falldfty  of  agreement  fry  em- 
playee  not  to  engage  in  competing 
bualness,  08  affected  by  tte  scope  in 
(f>n«  atui  territorial  extent. 

This  note  is  supplemental  to  a  note  on 
tbe  same  subject  in  24  L.R.A.(N.S.)  033. 

As  to  the  validity  of  an  agreement  in  re- 
straint of  trade,  ancillary  to  tbe  sale  of  a 
business  or  profession,  as  affected  by  its 
territorial  scope,  see  note  in  24  L.H.A. 
(N.S.)   813. 

As  to  the  divisibility  in  respect  of  time 
or  territorial  extent  of  contracts  in  re- 
straint of  trade,  see  note  in  24  L.R.A.(N.S.) 
942. 

As  to  right,  fn  the  absence  of  a  negative 
stipulation,  to  enjoin  a  former  employee 
from,  sol  letting  business  from  the  customers 
of  his  employer,  see  note  in  31  L.R.A.(N.S.) 
260. 

As  to  the  right  to  an  infunction  to  pre- 
vent an  employee  from  entering  the  serv- 
ice of  a  rival,  in  violation  of  an  agreement, 
■ee  note  in  31  L.R.A.[N.S.)   249. 

As  to  the  validity  of  an  agreement  by  an 
employee  not  to  engaire  in  business  in  com- 
petition with  his  employer,  see  note  in  S 
L.R.A.(N,S.l    fl92. 

As  pointed  out  in  the  note  in  24  L.Tt.A. 
IVS.)  B3.1,  which  the  present  note  snpnle- 
menta.  the  ouestion  whether  or  not  a  con- 
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tract  by  an  employee  not  to  engage  in  a 
similar  business  within  a  certain  territory 
IS  BO  unreasonably  in  restraint  of  trade  as 
to  render  it  unenforceable  in  a  court  of  equi- 
ty is  not  entirely  governed  by  the  same  rule 
that  is  applied  to  similar  contracts  in  a  sale 
Of  a  business  or  profession,  since  contracts 
of  the  former  character,  if  covering  a  large 
territory,  may  violate  public  policy,  because 
the  covenantor's  means  for  procuring  a 
livelihood  for  himself  and  family  are  di- 
minished thereby,  and  he  is  deprived  of  the 
power  of  usefufnesa,  and  ihe  public  is  de- 
prived of  the  benefit  of  the  exercise  by  him 
of  bis  knowledge  and  skill.  Moreover,  such 
agreements  are  usually  not  based  on  any 
consideration  other  than  present  employ- 
ment, and  because  of  the  difference  in  the 
position  of  the  parties,  the  employee  may 
be  coerced  into  an  oppressive  agreement. 

Indeed,  the  doctrine  has  been  asserted, 
though  not  applied,  that  the  law  will  not 
permit  a  man  to  bind  himself  by  con- 
tract not  to  pursue  at  any  time  or  at  any 
place  the  calling  whereby  he  earns  his  live- 
lihood, because,  being  so  bound,  he  may 
become  a  charire  upon  the  community. 
Moorman  v.  Parkereon,  12T  La.  835,  54  So, 
47. 

This  distinction  is  well  made  in  Allen 
Mfe.  Co.  T.  Murphv.  a  court  of  appeals 
case,  reported  in  23  Out.  L.  Rep.  467,  revers- 


GEORGIA  SUPREME  COURT. 


Injunction  •-  modification. 

4.  Direction  is  given  that  the  injunction 
be    modiSed    in    accordance    with    this    de- 


(April    11,    1912.) 

ERHOR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  plain- 
tiff's favoT  in  an  action  brought  to  enjoin 
dcfcndiilit  from  delivering  maps  ot  a.  com- 
petitor on  any  orderg  taken  nhile  in  plain- 
tilT'B  employment,  from  engaging  in  the 
map  business  tor  a  certain  time  from  the 
termination  of  his  contract  with  tlie  plain- 
ing 22  Ont.  L.  Rep'.  539,  20  Ana.  Gas.  637. 
On  this  point  Moss,  C.  J.  0.,  saya:  "Re- 
etmints  which  may  fairly  be  regarded  as 
entirely  reasonable  wlien  imposed  in  con- 
nection with  the  sale  of  a  business  or  good 
will,  or  w^th  the  transfer  of  patent  rigiits 
or  of  a  trade  secret,  or  with  the  dissolution 
a  partnership,  should  not  be  accepted  in 


all    I 
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mately  applicable  to  restraints  imposed  up- 
on employees  to  whom  the  only  considera- 
tion for  their  covenant  is  employment  and 
receipt  of  wages  or  remuneration  for  a  more 
or  less  certain  number  of  years.  Such  per- 
sons are  ordinarily  not  on  the  same  plane 
with  one  who  has  disposed  of  a  very  exten- 
sive business,  which,  by  its  very  nature, 
embraces  world-wide  interests  and  connec- 
tions, and  involves  dealings  and  transac- 
tions with  most  of  the  nations  of  the  globe, 
and  has  received  therefor  a  very  large  sum 
by   way  of  purchase  money." 

The  case  immediately  preceding  holds 
that  a  restriction  which  practically  drives 
an  employee  out  of  the  only  position  in 
which  he  IB  at  all  adept,  unless  he  quits  the 
Dominion  of  Canads,  is  invalid  in  toto, 
because  not  reasonably  necessary  for  the 
protection  of  his  employer's  business,  which 
was  to  manufacture  and  deal  in  apparel 
and  pressed  goods  of  all  Icinds,  in  the  ma- 
ohinerv,  raw  materials,  ingredients,  uten- 
sils, and  appurtenances  necessary  to  such 
manufacture,  and  to  carry  on  a  general 
laundry  business,  and  to  mnniifHcture  and 
deal  in  the  machinery,  appurtenances,  and 
injtredicntB  nertnininp  thereto,  where  there 
are  many  places  in  the  Dominion  to  which 
no  part  of  such  buKiness  extends. 

The  contrary  doctrine  is,  however,  appar- 
ently BSPfrted  in  Enrpka  Laundry  Co.  v. 
Long,  lid  Wis.  205,  38  L.R.A.fKS.)  119, 
131  N.  W.  412.  holding  that  It  maizes  no 
lubstantJal  difference  whether  such  a  restric- 
tion is  contained  in  a  term  of  sale  or  in  a 
term  of  iiiring.  The  court  reasons  that  if 
it  is  lawful  and  proper  to  protect  a  busi- 
nfss  about  to  be  ae(iuired.  against  a  cont- 
neting  business  bv  the  seller,  it  is  erfually 
lawful  to  protect  an  established  business 
from  competition  by  an  emnloyee  who  has 
become  familiar  t'lprewith.  The  eourt.  how- 
ever, asserts  aa  the  r-rojier  test  to  be  ap- 
plied in  determiniitir  the  validity  of  such  a 
restriction,  the  rule  which  would  applv 
where  the  distinction  is  made  between  aucb 
40  L.E.A.(N.S.) 


tiff,  and  from  inducing  agents  of  plaintiff 
to  breach  their  contract.     AfQriDed  in  part. 

Stat«raent  by  Immpkln,  J.: 

The  Scarbrongh  Company,  a  corporation 
of  the  state  of  Maine,  filed  an  equitable 
petition  against  C.  L.  Kinney,  alleging  in 
substance  as  follows:  The  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of 
e72T.9S  on  an  itemized  bill.  He  was  em- 
ployed by  the  plaintiH  aa  salesman  and 
local  manager  for  the  sale  of  maps,  under 
a  >-ritten  contract,  for  a  territory  to  bo 
assigned  to  him.     On  or  about  January  1, 

restrictions  where  incorporated  in  a  con- 
tract for  the  sale  of  a  business,  and  an  em- 
ployment contract,  except  that  the  question 
whether  the  restriction  is  unreasonable  be- 
cause prejudicial  to  public  interest  is  not 
considered,  the  court  asserting  tliat  such 
contracts  must  be  held  to  be  valid  when 
rcuBunably  necessary  for  the  fair  protection 
of  the  employer's  business  rights,  and  not 
unreasonably  restricting  the  rights  of  the 
employee,  due  regard  being  had  to  the  sub- 
ject-matter of  the  contract  and  the  circum- 
stances and  the  conditions  under  which  it 
is  to  be  performed.  It  may  very  properly 
be  urged,  however,  that  the  latter  clause  of 
the  rule,  as  asserted,  would  really  require 
that  a  distinction  be  made  between  the  two 
classes  of  contracts  mentioned. 

Without  referring  to  the  distinction  men- 
tioned, it  has  been  held  that  an  agree- 
ment in  a  contract  for  the  employ- 
ment of  a  person  as  driver  of  a  laundry 
wagon  over  a  specified  route  in  a  city,  tliat 
the  employee  will  not,  during  such  em- 
ployment, or  for  two  years  thereafter,  BO- 
ticit  patronage  of  this  character  from  the 
employer's  customers  on  the  route  covered 
by  the  employee,  and  also  that  he  will  not 
engage,  either  directly  or  indirectly,  in  a 
competing  business  in  that  section  of  the 
city  included  in  his  route,  is  a  valid  limi- 
tation, and  will  be  protected  bv  injunction. 
Jewel  Tea  Co.  v.  Novak,  146  Wis.  224,  131 
K.  W.  416. 

But  an  agreement  by  an  employee  not 
to  enga^  in  a  competing  business  in  a  city 
during  the  life  of  a  contract  ot  employment 
will  not  be  enforced  by  enjoining  a  breach 
thereof  after  the  contract  has  been  ter- 
minated hy  the  employee  quitting  his  era- 
Elo,yment.  "ibid.;  Colnmhia  College  y.  Tun- 
ar'g,  64  Wash.  19,  llfl  Pac.  280. 

However,  a  proprietor  of  a  larpe  busi- 
ness, on  hiring  for  a  fixed  term,  subject  to 
sooner  termination  on  notice,  an  employee 
to  occnny  a  superior  and  managerial  posi- 
tion, wherein  he  will  he  possessed  with  all 
of  his  emnloyer's  trade  secrets,  may  law- 
fully provide  that  during  the  term  ot  saiil 
employment  the  employee  shall  not  enter 
the  service  of  a  competing  concern,  and 
the  brench  of  S""*)  sn  arro-mont  will  be 
reatmined.  McCall  Co.  v.  Wright,  Iflfl  ^^ 
Y.  143,  31  L.B.A.(N.S.)  249,  Bl  N.  K  B18, 
A.  a.  ~ 
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1017,  the  plaintiff  ABsigned  to  liim  the  ter- 
ritory of  tbe  Htate  of  Georgia,  except  nine 
counties  thereof,  which  -were  attaclied  to 
tbe  Alabama  territory,  with  the  consent  of 
the  defendant.  The  contract  contained  the 
following  clause:  'It  is  further  expresBly 
agreed  by  and  between  the  parties  hereto 
that,  inasmuch  as  the  company  muat,  in 
the  nature  of  the  case,  instruct  the  Bales- 
man  aa  to  its  particular  system  and  mnth- 
od  of  doing  businefts,  and  communicate 
facts  to  him  in  conlidence,  said  qa'csman 
shall  not,  without  the  consent  of  the  com- 
pany in  writing,  within  aix  months  after 
the  termination  of  this  contract,  directly 
or  indirectly,  or  in  any  capacity,  whether 
upon  his  owo  account  or  in  connection  with 
any  other  person  or  persons,  as  salesman 
or  agent  of  any  character  for  any  other 
person,  company,  or  corporation,  enga^ 
in  any  business  of  a  character  similar  to 
that  conducted  by  the  company,  which  misht 
in  any  manner  be  injurious  to  ita  inter- 
eats."  Under  the  terms  of  the  contract,  as 
amended  by  the  agreement  of  the  parties, 
the  defendant  was  obligated  to  continue  in 
the  aerrjce  of  the  plaintilT  for  at  least  one 
year  from  October  28,  1910.  In  order  to 
equip  the  defendant  for  the  discharge  of  bis 
duties  as  salesman  and  manager  for  the 
plaintiff,  it  was  necessary  to  impart  to  him 
[nfonnafioo  as  to  tbe  confidential  details 
of  tbe  plaintiff's  business,  vrhtch  he  ex- 
pressly  agreed  to  keep  in  confidence,  and 
the  posseseioD  of  auch  information  by  the 
defendant  in  the  service  of  a  competing 
concern  making  and  selling  mapa  renders 
it  impossible  tor  the  defendant  to  comply 
with  his  obligation  to  keep  such  informa- 
tion eonttdential.  On  February  13,  IBll, 
the  defendant  wrote  to  the  plaintiff,  atat- 
ing  that  he  bad  175  orders  in  Atlanta,  and 
that  thereafter  he  would  report  weekly. 
At  the  time  this  letter  was  written  the  de- 
fendant was  either  negotiating  with  a  rival 
map  company  having  its  principal  office  in 
Atlanta,  to  enter  its  employment,  or  bad 
already  agreed  to  enter  its  employment. 
Tbe  defendant  bad  not  complied  with  his 
duties  as  to  sending  in  reports,  etc.,  and 
plaintiff's  treasurer  determined  to  make  a 
personal  visit  to  Atlanta  to  investigata  the 
eituation.  On  February  ISth  the  defend- 
ant wrote  to  the  treaaurer,  advising  him 
not  to  cwne,  that  he  had  quit  selling  the 
plaintiff's  maps,  and  it  would  be  useless 
for  the  treasurer  to  make  the  trip.  Tlie 
treasurer,  nevertlipless,  went  to  Atlanta. 
and  advised  the  defendant  of  the  irrepar- 
able  injury  that  would  follow  to  the  plain- 
tiff if  the  defendant  insisted  on  taking  em- 
ployment with  a  rival  or  competitor,  and 
endeavored  to  induce  the  defendant  not  to 
4o  BO,  but  to  continue  in  tbe  service  of  the 
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plainliff.  The  defendant  declined  to  do  so, 
and  entered  the  service  of  tbe  rival  com- 
pany as  an  agent.  The  defendant  failed  < 
and  refused  to  report  to  the  plaintiff  the 
names  and  addresses  of  the  persona  from 
whom  be  secured  the  17B  orders.  Such  or- 
ders were  procured  by  the  defendant  while 
actually  in  the  service  of  the  plaintiff. 
Upon  information  and  belief  the  plaintiff 
charges  that  tbe  defendant  intends  to  fill 
such  orders  with  the  maps  of  the  Hudgins 
Company,  the  rival  company  with  which  be 
has  taken  service,  instead  of  furnishing  the 
plaintiff  with  information  with  which  it 
can  fill  such  orders.  New  mapa,  ba^d  on 
the  census  of  1010,  will  probably  be  de- 
livered very  shortly,  and  it  is  necessary  to 
enjoin  the  defendant  from  delivering  tbe 
maps  of  tbe  Hudgins  Company  upon  the 
orders  taken  for  tbe  plaintiff.  The  defend- 
ant is  constantly  endeavoring  to  "buy  off^ 
the  salesmen  and  other  agents  and  repre- 
sentatives of  plaintiff  in  the  territory  of 
Georgia,  and  to  induce  them  to  breach  their 
contracts  with  the  plaintiff.  The  prayers 
were  that  the  plaintiff  have  Judgment  tor 
the  amount  of  it«  account  against  the  de- 
fendant; that  the  defendant  be  enjoined 
from  delivering  any  mapa  of  tbe  Hudgina 
Company  on  any  orders  taken  by  tbe  de- 
fendant while  in  the  employment  of  the 
plaintiff;  that  tbe  defendant  he  enjoined 
from  taking  orders  or  engaging  in  the  map 
business  with  the  Hudgins  Company  or 
with  any  other  company  making  and  sell- 
ing maps  in  tbe  territory  of  the  state  of 
Georgia,  for  a  period  of  at  least  six  months 
from  the  legal  termination  of  the  contract 
between  the  parties;  that  the  defendant  be 
enjoined  from  persuading  or  endeavoring  to 
persuade  the  agents  and  salesmen  of  the 
plaintiff  from  leaving  its  service,  or  from 
in  any  wise  interfering  with  plaintiff's  field 
officers  or  organization  for  the  conduct  of 
its  busineas,  and  for  process  and  general 
relief.  By  amendment  it  was  alleged  that 
on  May  36th  the  defendant  filed  his  peti- 
tion in  voluntary  bnnkruptcy,  and  was  duly 
adjudged  a  volimtary  bankrupt.  It  was 
also  alleged  that  the  plaintifT  was  engngeil 
in  tbe  business  of  selling  maps  throughout 
the  United  States  and  Canada,  with  of- 
fices also  in  I'Ondon  and  Paris. 

The  defendant  denied  breaking  his  eon- 
tract,  or  that  he  had  taken  orders  for  the 
plaintifi'  which  he  intended  to  fill  with 
maps  of  the  Hudgins  Company.  He  alleged 
that  on  or  about  December  20,  1910,  he 
ceaaed  to  work  for  the  plaintiff,  and  since 
that  date  has  not  worked  for  them  or  taken 
orders  for  them;  that  about  February  23d 
the  treasurer  of  tbe  plaintilT  eipressly 
agreed  with,  defendant  that  the  contract 
Bet  out  by  the  plaintiff  was  no  longer  bind- 
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ing  upon  either  partf,  and  e>pi«t<8l;  re- 
lieved the  defendant  of  all  reaponBibility 
or  obligation  under  it;  and  that  the  treas- 
urer offered  to  make  an  entirely  new  con- 
tract with  the  defendant,  but  after  con- 
sideration the  latter  declined  it.  He  de- 
nied that  he  had  received  any  confidential 
or  peculiar  information  or  instructionB 
from  the  plaintiff,  and  alleged  that  the 
nature  ol  the  services  which  he  agreed  to 
render  were  of  an  ordinary,  and  not  of  an 
expert  or  peculiar,  nature.  He  set  up  that 
the  only  negative  covenant  contained  in  the 
contract,  preventing  his  entering  the  service 
of  another  company  after  termination  of 
his  contract  with  the  plaintiff,  was  in  gen- 
•ral  restraint  of  trade  and  not  enforceable. 
On  the  hearing,  conflicting  evidence  was 
introducod.  The  presiding  judge  granted 
the  Injunction  prayed  for  by  the  plaintifT 
upon  its  filing  a  damage  bond  in  the  sum 
of  $1,000,  if  exception  should  be  taken  and 
the  judgment  reversed.    Defendant  ezcept«d. 

Messrs.  Dorser  &  Shelton,  for  plaintiff 

An  agreement,  without  limitations  as  to 
epaM  or  territory,  not  to  carry  on  a.  par- 
ticular trade  or  business,  said  trade  in  it- 
self being  lawful,  is  unenforceable,  as  being 
against  the  policy  of  the  law.  Such  a  con- 
tract has  been  held  to  be  in  genera!  re- 
straint of  trade,  and  therefore  null,  void, 
and  unenforceable. 

Seay  r.  Spratling,  133  Ga.  27,  65  S.  E. 
137;  Burney  v.  Rjle,  01  Ga.  701,  17  8.  E. 
OSS;  Hammond  v.  Georgian  Co,  133  Ga. 
1,  65  8.  E.  124;  Jones  v.  Van  Winkle  Gin 
t  Moch.  Works,  131  Ga.  336,  17  L.R.A. 
(ft.S.)  848,  127  Am.  St.  Rep.  236,  62  S. 
E.  236;  Stein  v.  National  Life  Asso.  106 
Ga.  821.  48  L.H.A.  150,  32  S.  E.  816. 

Mr.  Alexander  W.  StnlUi,  Jr.,  with 
Messrs.  Smith.  Hammond,  A  Smith,  for 
defendant  in  error; 

Equity  will  enjoin  an  employee  from  en- 
tering the  service  of  a  rival  concern,  pro- 
vided there  is  a  reasonable  limitation  as  to 
time,  the  only  limitation  as  to  territory 
being  the  scope  of  the  employer's  business, 
and  the  fact  of  rivalry  or  competition  be- 
tween the  flrat  and  second  employers. 

Carter  v.  Ailing,  43  Fed.  208;  Harrison 
V.  Glucose  Sugar  Ref,  Co.  58  L.R.A.  915. 
53  C.  C.  A.  484,  118  Fed.  304;  Knapp  v. 
W.  .Tarvis  Adams  Co.  70  C.  C.  A.  630,  135 
Fed.  1008;  Frame  v.  Ferrell,  92  C.  C.  A. 
374,  168  Fed.  702;  Turner  v.  Abbott,  118 
Tenn.  718,  6  L.B.A.fN.S.)  B92,  04  S.  \V. 
64,  8  Ann.  Cas.  150;  Tnvlor  Iron  &  Steel 
Co.  V.  Nichols,  73  N.  J.  Eq.  BS4.  24  L.RJ. 
(N.S.)  033,  133  Am.  St.  Rep.  753,  69  Atl. 
186:  McCall  Co.  v.  Wright,  198  N.  Y.  143, 
31  L.R.A.(N,S.)  249,  91  N.  E.  518. 
40  L.RJL(N.8.) 


Equity  will  protect  trade  secrets  by  in- 
junction, 

Vulcan  Detinning  Co.  v.  American  Can 
Co.  72  N.  J.  Eq.  387,  12  L.R.A.(N.S.)  102, 
67  Atl.  339;  Stevens  4  Co.  v.  Stiles,  29  R. 
I.  389,  20  L.R.A.(N.S.)  033,  71  Atl.  802, 
17  Ann.  Cos.  140;  Bimms  v.  Burnette,  65 
Fla.  702,  16  L.R.A.(N.S.)  389,  127  Am.  St. 
Rep.  201,  46  So.  00,  15  Ann.  Gas.  690. 

liumpkin,  J.,  delivered  the  opinion  of 
the  court: 

1.  Two  divergent  lines  of  decisions  hav« 
arisen  in  regard  to  the  territorial  limita- 
tion necessary  for  the  upholding  of  con- 
tracts in  restraint  of  trade,  in  connection 
with  a  sale  of  a  business  and  good  will, 
the  retiring  of  a  partner,  or  the  like.  Two 
points  of  view  affect  this:  First,  looking 
at  the  matter  with  a  special  consideration 
of  the  parties  immediately  concerned  and 
their  protection;  and,  second,  viewing  it 
from  Uie  standpoint  of  the  public,  and  the 
interest  which  it  has  in  the  freedom  of 
trade,  and  in  not  having  parties  cut  off 
from  a  means  of  livelihood,  thus  tending 
to  diminish  the  resources,  wealth,  and  use- 
ful population  of  the  state  or  country.  In 
the  earlier  English  cases  the  rule  was  quite 
stringently  declared  against  contracts  in 
restraint  of  trade,  and  it  was  thought  to 
have  been  fully  adjudicated  that  contracts 
in  restraint  of  trade,  without  territorial 
limitation,  would  not  be  upheld,  as  being 
against  public  policy.  Year  Book  2  Henrv 
V,  pi.  26;  Claygate  v.  Batchetor.  Owen,  143'; 
Price  V.  Green,  18  Mees.  ft  W.  346,  16  L.  J. 
Exch.  N.  8.  108,  B  Jur.  880,  8  Eng.  Kul. 
Caa.  406.  Contracts  in  restraint  of  trade 
within  a  limited  area,  and  reasonable  in 
their  nature,  came  to  be  recognized  and  en- 
forced as  not  being  in  general  restraint.  In 
later  English  cases  the  older  ones  have  been 
explained  as  being  cases  in  which  the  ter- 
ritory over  which  the  restraint  operated 
was  greater  than  was  necessary  to  protect 
the  business  of  the  contracting  party.  The 
earlier  decisions  had  been  followed  in  nu- 
merous jurisdictions  before  this  explana- 
tion, and  a  number  of  courts  adhered  to 
the  rule.  It  is  considered  in  such  jurisdic- 
tions that,  where  the  area  within  which  the 
limitation  operates  is  so  large  as  to  cause 
the  public  interest  to  suffer,  the  contract 
cannot  be  upheld,  although  the  business 
sought  to  be  protected  may  extend  over  the 
entire  area.  On  the  other  hand,  some  of  the 
stale  and  Federal  courts  have  followed  the 
modern  English  view,  and  hold  that,  if  the 
area  over  which  the  restraint  is  to  operate 
is  not  greater  than  that  covered  by  the 
business  to  be  protected,  it  is  not  against 
public  policv,  although  it  may  include  the 
entire  country.     1  Page,  Contr.  SS  376^79. 
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Without  undertaking  to  diicuu  how  large 
an  area  ma;  be  embraced  in  a  contract 
reetraint  of  trade,  if  reaaonably  ueceaear^ 
for  the  pTotectian  of  thq  good  will  < 
bnainess  transferred,  it  is  settled  in 
atale  tbat  a  contract  in  restraint  ol  trade 
without  territorial  limitation  ia  contrary 
to  publio  policj  and  unenforceable.  Civil 
Code  1010.  S  4253i  Seay  v.  Spratling,  133 
Ga.  27,  65  S.  E.  J37.  We  are  not  now 
denting  with  contracts  of  monopoly,  strict- 
ly so  called,  or  contracts  merely  agreeing 
not  to  do  buaincBS,  without  being  ancillary 
to  a  sale  of  business  or  good  will.  They 
may  involve  another  feature. 

Tbe  jurisdiction  of  equity  to  enjoin  a 
person  from  doing  business  or  performing 
•errice  of  a  certain  character  has  generally 
been  invoked  under  one  of  four  heads:  (1) 
Where  there  has  been  a  ssle  of  a  business 
and  good  will,  with  an  ancillary  agreement 
by  tbe  seller  not  to  engage  in  the  busi 
in  a  certain  territory.  (2)  Contracts  by 
which  an  employee  agrees  to  give  his 
tire  service  to  the  employer,  which  si 
time*  include  an  express  negative  covenant 
not  to  serve  any  other  person  within  a 
fixed  time  and  territory.  In  such  cases  the 
negative  covenant  will  not  be  enforced  by 
injunction,  unless  the  services  are  of  a 
peculiar  merit  or  character,  and  cannot  be 
performed  by  others.  Hammond  v.  Geor- 
gian Co.  133  Ga.  1  (3),  05  S.  E.  124.  Con- 
tracts binding  one  to  desist  from  the  prac- 
tice of  a  learned  profession.  (4)  A  con- 
tract by  an'  employee,  ancillary  to  his  con- 
tract of  ^nployment,  not  to  engage  in  a 
c(»npeting  business,  for  himself  or  as  an 
employee  of  another.  In  the  present  case 
the  effort  to  obtain  an  injunction  is  made 
tinder  the  last  head  mentioned.  The  gen- 
eral principles  as  to  territorial  limitation 
upon  restraint  of  trade,  above  mentioned, 
are  applicable  to  all  of  the  subdivisions  of 
that  topic,  though  each  may  have  some  dif- 
ferentiating features.  Indeed,  the  courts 
h*ve  shown  greater  reluctance  in  reference 
to  enjoining  a  man  from  performing  per- 
sonal service  or  labor  than  from  condunt- 
ing  a  business. 

It  wHB  contended  in  bebalt  of  the  defend- 
ant in  error  that  in  Kakestraw  r.  Lanier, 
104  Ga.  IBS,  201,  69  Am.  St.  Sep.  154,  30 
S.  E.  736,  741,  a  distinction  was  made  be- 
tween a  contract  binding  one  to  desist  from 
the  practice  of  a  learned  profession  and  a 
contract  binding  a  person  who  has  sold  out 
a  mercantile  or  other  kind  of  business,  and 
tbe  good  wilt  connected  therewith,  not  to 
again  engage  in  that  business.  This  is 
true,  but  the  distinction  was  not  that  in 
tbe  former  contract  no  limitation  as  to 
■pace  was  necessary,  but  that  a  reaaonable 
limitation  as  to  time  was  also  necessary. 
40  L.R.A.(N.S.) 


After  referring  to  contracts  in  general  and 
partial  restraint  of  trade,  Mr.  Justice  Lit- 
tle said:  "We  teat  this  contract  by  the 
rules  before  referred  to,  and  find  it  sup- 
ported by  a  legal  consideration.  Being 
limited  as  to  space,  although  unlimited  as 
to  time,  we  find  that  it  may  properly  be 
classed  among  contracts  in  partial  restraint 
of  trade.  When  we  seek  its  terms  to  ascer- 
tain whether  it  is  reasonable,  made  to  pro- 
tect tbe  promisee,  and  not  oppressive  on 
the  promisor,  we  find  that  tbe  facts 
were  such  as  to  render  the  limitation  arbi- 
trary and  unreasonable.  Thus  it  was  held 
that  in  such  a  case,  not  only  must  the 
restraint  of  trade  be  partial,  and  not  gen- 
eral, but  it  must  also  be  proportioned  to 
the  legitimate  object  to  bo  subserved,  and 
not  unreasonable  in  character.  If  the  doc- 
trine of  tbat  case  be  applied  to  tbe  present 
one,  it  will  not  help  the  piaintiiT.  We  are 
aware  that  there  are  a  number  of  cases 
which  have  sustained  agreements,  ancillary 
to  employment,  that  the  employee  would 
not  enter  into  the  service  of  a  competitor 
OT  rival  of  the  employer  for  a  specified  time 
after  leaving  his  service.  In  some  of  them 
there  was  a  limitation  as  to  space.  In 
soma,  courts  whkh  follow  the  modern  Eng- 
lish rule  above  mentioned  looked  at  the 
matter  from  the  standpoint  of  reasonable 
protection  entirely.  But  we  are  of  the  opin- 
ion that  our  decisions  require  a  limitation 
as  to  space,  and  that  this  rule  applies  to 
the  present  case  as  well  as  to  one  in  which 
there  has  been  a  sale  of  property  and  good 
will.  We  therefore  bold  tbat  tbe  provision 
of  the  contract  here  involved,  which  was 
unlimited  as  to  space,  was  not  enforceable. 

2.  It  dnes  not  appear  that  any  secret 
formula  or  technical  trade  secrets  were  in- 
volved. But  there  was  evidence  tending  to 
show  that  the  defendant,  by  virtue  of  his 
position,  had  acquired  knowledge  of  tlie 
customers  of  the  plaintiff;  tbat,  while  pre- 
tending to  be  acting  in  their  interest,  in- 
forming them  that  he  had  taken  a  number 
of  orders,  and  promising  to  make  reports, 
he  had  actually  contracted  to  represent  a 
rival  company;  that  be  pursued  a  policy  of 
double  dealing  for  some  time;  that,  when 
he  finally  left  tbe  employment  of  the  plain- 
tiff, and  notified  them  of  the  tact,  he  failed 
to  deliver  to  them  tbe  orders  which  he 
previously  reported  that  he  had  taken;  and 
that  be  intended  to  fill  such  orders  with 
maps  furnished  by  his  new  employer.  This 
can  be  prevented  by  injunction;  and  on  the 
interlocutory  bearing  the  queations  of  fact 
involved  were  for  the  consideration  of  tbe 
presiding  judge. 

3.  Furthermore,  there  was  evidence  tend- 
ing to  show  that  the  defendant  had  sought 
to  induce  hi)  successor  in  the  employment 
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of  the  plaintiff  to  violate  the  contract  of 
employtnent  with  the  plaintiff  and  to  joi: 
him  in  the  new  employment,  and  that  be 
boasted  that  he  had  induced  some  of  the 
plaintiff's  empioyeeB  to  leave  its  service  and 
take  positions  with  the  new  emplojer.  An 
if  to  emphasize  the  fact  that  the  plaintiff 
had  no  adequate  remedy  at  law  for  tlie 
injuries  thus  done,  the  defendant  proceeded 
to  go  into  voluntary  bankruptcy.  Aside 
from  the  question  of  restraint  of  trade  in- 
volved in  the  preceding  liiseuBsion,  such  con- 
duct on  the  part  of  a  trusted  employee 
furnished  suflicient  basis  to  authorize  a 
twnporary  injunction  as  to  this  matter. 
It  is  true  that  the  defendant  denied  most 
of  the  allegations  of  the  plaintiff,  and 
claimed  that  he  had  been  voluntarily  re- 
leased from  its  service.  But  the  presiding 
judge  was  not  compelled  to  accept  his  theory 
of  the  transaction,  and  there  was  sufficient 
evidence  on  which  to  base  an  injunction 
touching  the  matters  last  mentioned. 

It  was  argued  on  behalf  of  the  defendant 
that  injunction  should  not  be  granted  to 
protect  the  contracts  of  tlie  plaintiff  with 
its  other  employees  against  interference , by 
this  insolvent  excmployee ;  and  in  support 
of  this  position  were  cited  the  cases  of 
Stein  V.  National  Life  Asso.  106  Ga.  821, 
4S  L.R.A.  150,  32  S.  E.  BIG,  and  Jones 
V.  Van  Winkle  r.in  t  Mach.  Co.  131  Ga. 
.136,  17  L.R.A,(N.fi.)  84S,  127  Am.  St.  Rep. 
2.35,  62  S.  F..  23<l.  But  in  each  of  those 
cases  it  was  distinctly  declared  that  no 
question  of  inducing  violation  of  contracts 
was  involved.  On  the  general  subject,  see 
Beekman  v.  Marstcrs,  105  Mass.  205,  80 
N.  E.  817,  n  L.R.A.{N.S.)  201,  and  note, 
122  Am.  St.  Rep.  232,  11  Ann.  Caa.  332; 
Employing  Printers'  Club  v.  Dr.  Blosser  Co. 
122  Ga.  50i»  (2),  09  L.R..\.  00,  106  Am. 
St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas. 
604. 

4.  In  so  far  as  the  injunction  restrained 
the  defendant  from  taking  orders  or  engaff- 
ing  in  the  map  business  with  the  second 
company  for  ai.i  months  from  the  termina- 
tion of  the  contract  e.>:isting  between  him 
and  the  plaintiff,  it  must  tic  reversed.  In 
so  far  as  it  was  sought  to  enjoin  the  de- 
fendant from  delivering  maps  of  the  new 
company  on  orders  taken  by  the  defendant 
while  in  the  employment  of  the  plaintiff, 
nnd  from  inducing  or  endeavoring  to  induce 
the  ugcnte  and  salesmen  of  the  plaintiff  to 
violate  their  contracts  with  the  plaintiff, 
and  leave  its  service,  in  violation  thereof, 
tlie  injunction  was  authorised.  Direction 
i^  Rtven  that  the  injunctive  order  be  modi- 
fied  HO  na  to  accord   with   this  decision. 

The  plaintiff  in  error,  having  obtained  a 
40  Ij.R.A.(N.S.) 


I  material   modification   of  the  judgment,   i> 
'  entitled  to  costs  of  the  exception. 

Judgment  affirmed  in  part  and  reveroed 
in  part,  with  direction. 

AH  the  Justices  concur. 
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STATE  OF  IOWA 

JOE  DEWEY  et  «!.,  Appla. 

(—  Iowa,  — ,  136  N.  W.  63S.) 

Kidnapping  —  posaesalou  by  parent  — 
lUbllltr. 

1.  Keitlier  a  father  nor  his  assistant  is 
guilty  of  kidnapping  where  they  obtain  by 
mi  a  representation  peaceable  possession  of  hia 
child  from  its  mother,  who  has  begun  di- 
vorce proceedings  against  the  father,  but 
no  order  has  bmn  made  affecting  the  cus- 
tody, of  the  childi 

Criminal  law  —  transcripts  of  evidence 
—  right  to. 

2.  A  defendant  with  property  and  one 
who  does  not  intend  to  press  his  appeal 
are  not  entitled  to  free  transcripts  of  notes 
of  evidence  token   at  the  trial. 

(June  S,   1012.) 

APPEAL  hj  defendants  from  a  judgment 
of  the  District  Court  for  Calhoun  Coun- 
ty, convicting  them  of  conspiring  to  kid- 
nap certain  children.     Reversed  in  part. 

Statement  by  Sheraln,  J.: 

The  defendants  were  convicted  of  the 
crime  of  conspiracy  to  commit  a  felony; 
to  wit,  to  kidnsp  the  two  minor  children  of 
.the  defendant  Joe  Dewej.     The .  defendants 

Mr.  W.  IS.  Gray,  for  appellants: 
A  father  who  takes  possession  of  his 
minor  child  from  its  mother  or  other  pei- 
Bon,  where  its  custody  has  not  been  award- 
ed to  her  or  them  by  a  competent  tribunal, 
does  not  commit  tlie  crime  of  kidnapping. 
Com.  V.  Myera,  148  Pa.  24,  23  Atl.  164; 
Burna  v.  Com.  129  Pa.  138,  18  Atl.  758; 
Hunt  V.  Hunt,  94  Ga.  267,  21  S.  E.  515; 
State  V.  Angel,  42  Kan.  216,  21  Pac.  1075; 
State  v.  Bealin.  19  Idaho,  185,  112  Pac 
1055;  John  v.  State,  8  Wyo.  203,  44  Pae. 
51;    BiggH   V.   State,   13   Wyo.   84,   77   Paa. 

Nole.  —  The  question  whether  the  taking 
of  a  child  by  or  at  the  instance  of  one  par- 
ent, from  the  custody  of  the  other  parent, 
conslitutes  kidnapping,  is  considered  in 
the  note  to  State  v.  Brandenberg,  32  lhR.A. 
(U.S.)   845, 
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901;  Re  King,  66  K»d.  695,  67  L.R.A.  783, 
S7  Am.  St  Rep.  399,  72  Pae.  263;  Re  Peck. 
SO  Kbd.  093,  72  Pne.  2(16;  Stctto  t.  Rrand- 
enburg,  232  Mo.  531,  32  L.R.A.(N.S.)  646, 
134  S.   W.   Bed. 

Tbe  perBon  who  Hs&istB  the  father  under 
tbcae  oireumstanoea  to  obtain  poaseMion  of 
bis  minor  child  or  children  lias  not  com- 
mitted the  crime  of  kidnapping. 

Com.  V.  Myers,  148  Pa.  24,  23  Atl.  184; 
State  V.  Oeslin,  19  Idaho,  186,  112  Pac. 
1065;  John  v.  State,  6  Wyo.  203,  44  Pac. 
51;  SUte  V.  Angel,  42  Kan.  216,  21  Pac. 
1076. 

It  is  immaterial  how  reprehensible  tbcir 
BCiiona  may  hare  been. 

John  T.  State,  6  Wjo.  203,  44  Pac.  61; 
SUte  T.  Bealtn,  19  Idaho,  186,  112  Pac. 
106S. 

It  is  no  crime  for  a  number  of  persona 
to  confederate,  agree,  or  conspire  together 
to  do  an  act  that  ia  lawful  in  itself. 

Com.  T.  Myers,  148  Pa.  24,  23  Atl.  164; 
United  States  v.  Goldberg,  7  Bias.  176,  Fed. 
C>.   No.  16,223. 

Upon  a  reasoBable  showing  of  inability 
of  a  person  found  guilty  of  a  crime  to  have 
the  ahorthand  liotes  extended  at  hie  own 
expense,  the  court  before  whom  the  trial 
was  had  shall  order  the  same  extended  at 
the  expense  of  the  county  where  tried. 

Stale  V.  Adams,  —  Iowa,  — ,  133  N.  W. 
706;  State  v.  Qoodsell,  1.16  Iowa.  44.5,  113 
N.  W.  826;  State  v.  Wright,  111  Iowa,  621. 
82  N.  W.  1013;  State  T.  Harris,  151  Iowa, 
334.  130  N.  W.  1082. 

Messra.  George  Cosson,  Attorney  Gen- 
eral, and  John  Fletcher,  AsBistant  Attor- 
ney General,  for  the  State; 

Two  or  more  persons  may  be  jointly  iii- 
dicteJ  for  a  criminal  act  which  ia  of  such 
a  nature  that  it  can  be  actually  committed 
by  but  one  of  such  persons. 

State  V.  Berger,  121  Iowa.  681,  96  N. 
W.  1094;  State  T.  Rowe,  104  Iowa,  323, 
73  N.  W.  833;  State  t.  Comatock,  46  Iowa, 
266. 

Slaughter  was  engaged  in  the  commis- 
■ion  of  an  act  which  was  unlawful  for 
him  to  commit;  and  to  say  tht^t  because 
the  person  with  whom  he  conspired  to  com- 
mit tbe  act  waa  the  father  of  the  children 
would  purge  the  act  of  ite  unlawful  char- 
aeter  is  far  exceeding  the  bounds  of  good 
leasoning. 

State  V.  Munchrath,  78  Iowa,  268,  43  N. 
W.  211;  State  v.  McCnhill,  72  Iowa,  111, 
30  N.  W.  563.  33  K.  W.  599;  State  v. 
Pa«nan,   118  Iowa,  501,  92  N.  W.   68'. 

Sherwln.  J.,  delivered  the  opinion  of  the 

The  defendant  Joe  Dewey  and  Orahel 
Dewey  are  husband  and  wife.  They  have 
40  L.B.A.(N.B.) 


two  little  girls  under  five  years  of  age,  and 
prior  to  September,  1911,  Mrs.  Dewey  lived 
with  her  husband  in  New  Mexico,  which 
place  is  still  bis  home.  In  September,  1911, 
a  brother  of  Mrs.  Dewey  viaited  the  Dew- 
eys  in  New  Mexico,  and  l^■hile  there  he 
caused  the  arrest  of  the  husband,  Joe  Dewey, 
and  his  incarceration  in  jail;  and  while 
Dewey  was  in  jail,  !Mrs.  Dewey  left  New 
Mexico  with  her  children  and  her  brother 
and  came  to  Calhoun  county,  Iowa.  She 
did  not  tell  Dewey  that  she  was  going  to 
leave  New  Mexico,  and,  ao  far  aa  the  record 
discloses,  he  did  not  know  of  her  action  un- 
til she  had  left.  While  she  had  before  this 
time  commenced  an  action  for  a  divorce, 
which  was  then  pending,  no  order  had  been 
made  in  the  case  that  would  in  any  way 
affect  the  right  of  either  to  the  custody  of 
the  children.  On  the  19th  day  of  December, 
1611,  Mrs.  Dewey  and  the  two  children  were 
at  the  home  of  her  uncle,  Mr.  A.  N.  Sum- 
ner, who  was  a  farmer  in  Calhoun  county. 
About  9  o'clock  that  night  these  two  de- 
fendante,  Joe  Dewey  and  Fred  Slaughter, 
went  to  the  home  of  Mr.  Sumner  and  ob- 
tained peaceable  posscBSion  of  the  two  chil- 
dren by  representing  that  Slaughter  was  an 
oQicer  from  New  Mexico,  and  that  he  had 
an  order  of  court  for  the  delivery  of  the 
children  to  him.  This  claim  was  false,  and 
before  the  children  were  taken  from  the 
state,  or  in  fact  far  from  Mr.  Sumner's 
home,  the  defendants  were  arrested  and 
the  children  were  returned  to  Mrs.  Dewey. 
The  appellants  insist  that  many  errors  were 
committed  by  the  court  in  ite  rulings  dur- 
ing tlie  trial,  but  most  of  the  eomplainte 
are  wholly  without  merit;  and,  in  view  of 
our  conclusion  on  the  main  question,  wheth- 
er the  evidence  ia  sufficient  to  sustain  thn 
conviction,  we  need  not  more  specifically 
notice  these  alleged  errors.  It  is  conceded 
by  the  state  that,  had  Dewey  in  his  own 
right,  as  the  parent  of  the  children,  gone 
to  tbe  Sumner  home,  and  peaceably  obtained 
possession  of  the  children  for  the  purpose 
of  taking-  them  to  New  Mexico,  he  would 
not  be  guilty  of  any  ofTense.  And  it  must 
follow,  of  course,  that  under  auch  circum- 
stances Slaughter  could  not  be  any  more 
guilty  than  Dewey,  because,  if  he  was  sim- 
ply aiding  Dewey  to  do  a  lawful  act  in  a 
lawful  way,  he  could  not  be  more  guilty 
than  his  principal. 

Where  a  father  is  entitled  to  the  poa- 
sesalon  of  his  minor  child  as  against  all  of 
the  world  except  its  mother,  and  where  the 
father  and  mother  are  equally  entitled  to 
its  possession,  he  does  not  commit  the 
crime  of  kidnapping  by  taking  possession 
of  it.  Com.  V.  Myera,  146  Pa.  24,  23  Atl. 
164;  Hunt  V.  Hnnt,  94  Ga.  257.  21  S.,E. 
LnOO'^IC 
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516;  People  v.  Congdon,  77  Mich.  3S1,  43 
N.  W.  986;  24  Cyc.  797. 

And  B,  person  who  asBiats  the  father  un- 
der BUch  circumBtaaces  Ib  not  guilty  of  the 
crime.  Com.  t.  Myera,  146  Pa.  24,  23  Ati. 
164;  State  t.  Bealin,  19  Idaho,  185,  112 
Pao.  1055;  John  v.  State,  6  Wyo.  203,  44 
Pnc.  61;  State  V.  Angel,  42  Kan.  216,  21 
Pac.   1075. 

The  case  Ib  then  really  brought  down 
to  the  narrow  quest  ion  whether  these  de- 
fendants took  posaeBBion  of  the  children  foe 
Dewey  or  for  Slaughter;  the  state  insist- 
ing that  the  latter  was  the  case.  We  can- 
not agree  with  the  contention.  Everj  litie 
of  the  record  points  in  the  one  direction, — 
that  Dewey  was  after  hie  children,  and 
that  Slaughter  was  merely  aBBiating  him 
by  personating  an  ottlcer.  For  Bome  unac- 
countable reason,  the  exact  way  in  which 
Slaughter  came  to  be  connected  with  the 
affair  doea  not  appear;  but  enough  is  ahown 
to  convince  na  that  he  was  only  assisting 
Dewey,  and  that  he  should  not  be  punished 
therefor  on  the  evidence  before  us.  On  the 
main  case,  therefore,  the  judgment  will  be 
reversed  as  to  both  defendants. 

Both  defendants  asked  for  transcripta 
of  the  shorthand  notea  of  the  evidence  at 
the  expense  of  the  county,  and  both  requests 
were  refused,  and  we  think  rightly  so.  Dew- 
ey waa  shown  to  have  considerable  prop- 
erty in  Kew  Mexico,  and  he  was  clearly 
not  entitled  to  a  free  transcript;  and,  when 
the  court  ruled  on  Slaughter's  application, 
the  court  had  before  it  Slaughter's  own 
statement  that  he  did  not  intend  to  press 
his  appeal  to  this  court. 

The  judgment  convicting  the  defendants 
is  reversed,  and  the  order  refusing  them 
free  transcripts  is  afhrmed. 

Reversed  in  part  and  afiBrmed  in  part. 


IjOuisiana  sufremk  court. 

joseph  doyle 


(129  Lb.  S38,  68  So.  906.) 

Food  —  liability  for  unfUness. 

1.  The  keeper  of  a  public  place  where 
food  is  serred  is  bound  to  know  that  the 

Sote.  —  LlablUty  for  aei-vlng  unjit  food. 

Tbe  present  note  does  not  include  the 
eases  of  the  liability  of  the  keepers  of 
groceries,  markets,  and  the  like,  for  selling 
unfit  food.  Cases  involving  the  latter  ques- 
tion will  be  found  in  the  notea  in  22  L.R.A. 
196  and  15  L.R.A.(N.S.)  884,  discussing 
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articles  sold  are  fresh  and  fit  for  hnman 
consumption,  and  ia  liable  in  damages  lor 
injury  due  to  their  Titiated  and  deleteri- 
ouB   character. 


Damages   —   unfit   topA  - 
allowance. 

2.  The  damages  to  be  recovered  from  tho 
keeper  of  a  public  eating  place  who  serves 
deleteriouB  food  to  guests,  with  imputed 
but  not  actual  knowledge  of  its  unfit  char- 
acter, may  include  an  allowance  for  the 
suffering  and  expense  due  to  the  resulting 
illness  of  the  customer. 

Same  —  amount  —  reasonablenf^sa. 

3.  tlOO  is  not  excessive  to  be  allowed  in 
damages  for  ptomaine  poisoning  to  a  patron 
of  a  public' eating  house,  due  to  tbe  unfit 
character  of  food  furnished  him,  where,  for 
a  time,  he  Buffered  great  pain  and  appro- 
bended  death,  while  he  did  not  entirely  ra- 
cover  from  tiie  injury  for  six  weeks. 

(December  11,  1911.) 

CERTIORARI  to  review  a  judgment  of 
the  Court  of  Appeal  of  the  Pariah  of 
Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  sustained  from  eating 
unwholesome  and  poisonous  refreshmenta 
at  defendant's  place  of  business.    Affirmed. 

The  facts  are  stated  to  the  opinion. 

Messrs.  Carroll,  Henderson,  ft  Car< 
roll  for  applicant. 

Messrs.  Teissier  St  Telssln',  for  re- 
spondent: 

The  fact  of  the  poisoning  gives  rise  to 
a  presumption  of  negligence. 

Lykiardopoulo  v.  Kew  Orleans  ft  C  R. 
Light  ft  P.  Co.  127  La.  309,  53  So.  575, 
Ann.  Cas.  1912  A,  976;  Taylor  v.  United 
Fruit  Co.  126  La.  575,  62  So.  770;  Gomez 
7.  Tracey,  115  La.  824,  40  So.  234;  Willia 
T.  Vickaburg,  S.  ft  P.  B.  Co.  115  La.  63, 
38  So.  892;  McCubbita  t.  Hastings,  27  La. 
Ann.  TIS;  Walton  v.  Booth,  34  La.  Ann. 
916;  Bishop  v.  Weber,  139  Mass.  411,  62 
Am.  Rep.  716,  1  N.  E.  164. 

Where  one  has  been  ptomaine-poisoned 
from  eating  defective  food,  bought  from  the 
manufacturer  thereof,  and  it  further  ap- 
pears that  such  a  condition  of  affairs  can 
be  scientifically  prevented,  and  it  is  not 
prevented,  the  law  concluaively  ascribes  a 
knowledge  of  the  defect  to  auch  vendor, 
and  be  is  liable  for  damages. 

George  v.  Shreveport  Cotton  Oil  Co.  11* 
La.   4B8,   3S   So.  432;   Winsor  v.  Lombard, 

the  question  of  implied  warranty  on  the 
sale  of  food.  Nor  are  the  cases  of  liabilit]' 
under  the  pure  food  laws  within  the  scope 
of  thia  note. 

On  the  question  indicated,  very  little  au- 
thority has  been  found. 

It  was  declared  in  an  early  .English  de- 
cision arguendo  that  "if  a  mnn  sell  victual* 
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18  Pick,  ei;  Wallis  t.  RuBiiell  [l^'^l  ^  I- 
R.  585;  Wiedeman  v.  Keller,  171  HI.  93. 
48  N.  E.  210;  Van  Bracklin  v.  Fonda,  12 
JohnB.  468,  7  Am.  Dec  339;  Houk  v.  Berg, 
—  Tex.  Civ.  App.  — ,  105  S.  W.  IITQ; 
Hoover  v.  Peters,  IB  Mich.  51;  Brenton  y. 
Davig,  8  Rlackf.  318,  44  Am.  Dec.  709;  Kel- 
logg Bridge  Co.  v.  Hatniltoa,  110  U.  8.  114, 
28  L.  ed.  89,  3  Sup.  Ct.  Rep.  537;  1  Paraona 
Contr.  g  588,  p.  611;  2  Addiaon,  Contr. 
Hoi^n's  ed.  §  621;  1  Page,  Contr.  g  164; 
Chitty,  Contr.  9th  ed.  p.  420;  Anson,  Contr. 
Knowlton's  ed.  p.  170,  and  note;  Story, 
Contr.  1B44,  g  637;  Benjamin,  Sales,  g  896, 
and  notes  (edited  b;  James  M.  Kerr, 
188B);  2  Cooley,  Torts,  3d  ed.  p.  914,  and 
n[>U;  McQuaid  v.  Robs,  85  Wis.  492,  22 
L.R.A.  195,  39  Am.  St.  Rep.  B64,  55  N. 
W.  705;  Craft  v.  Parker,  W.  ft  Co.  9B 
Mich.  245,  21  L.R.A.  139,  55  N.  W.  812; 
Emeraon  v.  Brigham,  6  Am.  Dec.  117,  note; 
15  Am.  t  Eng.  Enc.  Law,  2d  ed.  1238;  36 
Cyc,  407;  Passinger  v.  Thorburn,  34  N.  Y. 
634,  90  Am.  Dec.  753;  Williams  v.  Barton, 
13  La.  404;  Allen  v.  Steera,  39  La.  Ann. 
588,  2  So.  199. 

ProTosty,  J.,  delivered  tlie  opinion  of 
the  court; 

The  defendant  keeps  a  confectionery  where 
refresh menta  are  served  to  the  public,  to 
be  consumed  on  the  premises.  Plaintiff  al- 
leges that  he  was  ptomaine-poisoned  from 
having  eaten  cakes  and  chocolate  with 
whipped  cream  at  defendant's  establish- 
ment, and  demands  (760  damages  for  the 
initTerings  caused  by  the  illness. 

The  defense  ia  that  the  said  food  was 
wholesome,  and  plaintiff  was  hut  poisoned; 
but  that,  if  he  was,  defendant  is  not  re- 
aponsihle.  because  not  guilty  of  any  negli- 
gence; and  that,  at  all  events,  the  measure 
of  the  damages  a  simply  the  restitution  of 
the  price. 


We  agree  with  the  trial  court  and  with 
the  court  of  appeal  in  Boding  that  plaintiff 
was  poisoned  as  alleged.  He  partook  of  the 
said  refreshments  at  about  11  o'clock  at 
mght,  and,  on  leaving  defendant's  estab- 
lishment, went  home. and  to  bed,  after  hav- 
ing escorted  to  her  home  a  lady  who  ac- 
companied him;  and  at  about  6  o'clock  the 
next  morning  the  symptoms  of  the  poison- 
ing manifested  themEelves.  He  had  taken 
no  other  food  during  that  day  or  the  day 
before  except  such  as  all  his  family  had 
shared  with  him  without  being  made  siek. 
Tlie  lady  who  accompanied  him  at  defend- 
ant's establishment  on  the  occasion  in  ques- 
tion ate  ice  cream  and  calces,  and  was,  like 
him,  taken  sick  during  the  night  from 
ptomaine  poisoning. 

In  proof  of  absence  of  negligence  on  its 
part,  defendant  produced  its  purchasing 
agent  and  its  head  baker  and  the  traders 
from  whom  it  buys  its  flour,  sugar,  eggs, 
and  butter.  The  clerk  tcatilicd  that  he  pur- 
chased none  but  the  best  flour,  sugar,  egga, 
milk,  and  butter,  and  that  great  care  was 
exercised  in  keeping  everything  about  de- 
fendant's establishment  clean.  The  baker 
testified  that  he  took  great  care  to  keep 
things  clean,  and  that  they  were  kept  so. 
On  cross-examination,  he  said  thnt  in  in- 
vestigation had  been  made  of  defendant's 
establishment  by  the  health  authorities  in 
the  early  pert  of  J909,  and  that  some  two 
months  before  the  time  of  his  testifying  the 
boss  had  told  him  of  a  young  man  having 
been  made  sick.  Comparison  of  dates  shows 
that  this  young  man  was  not  plaintiff,  and 
that  the  board  of  health's  investigation  was 
some  nine  months  before  the  poisoning  of 
plaintiff.  The  traders  called  as  witnesses 
testifled  that  defendant  bought  none  but 
the  best  flour,  sugar,  eggs,  and  butter. 

This  evidence  falls  short  of  showing  even 
ordinary  care,  since  it  contains  not  a  word 


which  is  corrupt,  without  warranty, 
tion  lies,  because  it  is  against  the  ci 
wealth."  Roawel  v.  Vaughan,  Cro.  Jac.  IBfi, 
citing  the  Year  Books,  Hen.  VI.  pi.  53;  7 
Hen.  IV.  pi.  35;  II  Edw.  IV.  pi.  6. 

And  it  was  said  that  a  publican  who  sold 
unwholesome  food  or  drink  was  liable  for 
consequent  injuries  to  a  patron.  Roile,  Abr. 
95,  1  BI.  Com.  430. 

In  Bishop  V.  Weber,  139  Mass,  411,  52 
Am.  Rep.  715,  1  N.  E.  154,  holding  that  a 
public  caterer  employed  to  furnish  refresh- 
ments at  a  public  ball  is  jiahle  for  injuries 
occasioned  by  unwholesome  provisions  fur- 
nished by  him,  the  court  says  that  the  fur- 
nish in  tr  of  provisions  which  endanger  hu- 
man life  or  health  stands  clearly  upon  the 
same  ground  as  the  administering  of  im- 
proper medicine,  from  which  a  liability 
springs  irrespective  of  any  question  of 
privity  of  contract  between  the  parties.  It 
was  further  held  that  it  was  not  necessary 
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to  aver  that  the  defendant  knew  of  the 
injurious  quality  of  the  food,  but  that  it 
nas  sufficient  if  it  appeared  that  be  ought 
to  have  known  of  it. 

But  it  is  held  in  Sheffcr  t.  Willoughby, 
103  111.  618,  34  L.R.A.  464,  64  Am.  St.  Rep. 
483.  45  N.  E.  253.  that,  in  order  to  recover 
damages  from  the  keeper  of  a  restaurant 
for  injuries  reiiulting  from  unwholesome 
food  served  by  him,  it  niuat  appear  thirt 
there  was  negligence  on  his  part;  and  that 
the  mere  fact  of  the  eating  of  the  food  and 
the  consequent  sickness  is  not  sufficient  to 
make  a  prima  facie  ease  of  negligence. 

As  to  criminal  liability  for  adulteration 
of  food  by  servant,  agent,  or  partner,  see 
the  note  in  41  L.R.A.  650. 

As  to  whether  ignorani^e  that  an  article 
furnished  as  butler  is  oleomargarin  con- 
ititutes  a  defense,  see  the  note  in  32  L.R.A. 
(N.S.)  746.  L.  A.  W. 
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touching  the  time  vrhen  the  particular  ^ga, 
milk,  cre&m,  and  butter  served  to  plaintiiT 
and  his  lady  companion  had  been  bought, 
or  when  the  ice  cream,  cakes,  and  chocolate 
had  been  made;  so  that,  for  wbat  appears, 
the  materials  out  of  which  these  refresh- 
ments had  been  made  maf  have  had  ample 
time  to  deteriorate  on  defendant's  hands, 
and  the  refreabments  themselves  may  have 
been  of  long  standing — kept  on  hand  indef- 
initely until  they  should  be  disposed  of  in 
due   course   of  busineBB. 

The  principle  which  governa  in  this  case 
is  that  everyone  ought  to  know  the  quali- 
ties, good  or  bad,  of  the  things  which  be 
fabricates  in  the  exercise  of  the  art,  craft,  or 
business  of  which  he  makes  public  profee- 
sion,  and  that  lack  of  such  knowledge  is 
imputed  to  him  as  a  fault,  which  makes 
him  liable  to  the  purchaaers  of  his  fabrica- 
tions for  the  damage  resulting  from  the 
vices  or  defects  thereof  which  he  did  not 
make  known  to  them  and  which  they  were 
ignorant  of. 

This  principle  obtains  both  in  the  civil 
and  the  common  law,  aa  appears  from  tha 
excerpta  hereinafter  given. 

It  is  needless  to  consider  what  qualifica- 
tions or  restrictions  this  principle  may  suf- 
fer in  particular  cases.  Suffice  it  to  say 
that  it  has  full  play  in  the  present  case, 
where  chocolate  and  cakes  were  sold  at  a 
public  eating  place,  to  be  consumed  on  the 
premises.  It  ia  easily  possible  for  the  keep- 
er of  such  a  place  to  know  in  all  cases 
whether  the  eggs,  milk,  and  butter  he  sells, 
or  the  articles  of  food  he  has  made  out  of 
them,  are  fresh  and  fit  for  human  consump- 
tion. He  is  therefore  at  fault  if  these  arti- 
cles prove  to  be  vitiated  and  deleterious. 

The  measure  of  damages  in  a  caae  of 
thia  kind,  where  there  waa  no  actual  knowl- 
edge of  the  vices  of  the  things  sold,  but 
only  an  imputed  knowledge,  ia  not  simply 
reimbursement  of  the  price,  as  contended 
by  defendant,  hut  liability  on  the  part  of 
the  seller  for  alt  the  damages  that  were 
foreseen,  or  could  easily  have  been  foreseen, 
as  likely  to  result  from  the  putting  of  the 
thing  sold  to  the  use  for  which  it  waa  aold. 
This  full;  appears  from  the  excerpta  here- 
inafter given. 

It  is  common  knowledge,  to  which  the 
ftMper  of  a  public  eating  place  must  be 
held,  that  food  in  which  the  process  of  de- 
composition has  begun  is  liable  to  make  the 
person  who  eats  it  ill.  Indeed,  we  do  not 
think  there  can  be  any  serious  dilTcrence 
of  opinion  on  the  point  that  an  eating  es- 
tablishment which  sells  unwholesome  food 
to  be  consumed  by  its  customers  must  be 
held  to  have  contemplated  the  probable  ef- 
fects of  such  t-Ailitsd  tooi  upon  the  cua- 
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The  sole  question  must  then  be  as  to 
what  amount  of  damages  was  caused  to 
plaintifl^  by  his  illness.  He  aaya  he  waa 
attacked  with  intense  pains  in  the  stwnach, 
witb  vomiting  and  great  looaencaa  of  the 
bowels;  that  he  tried  to  get  a  physician 
at -once,  but  did  not  succeed  in  getting  on« 
for  two  hours;  that  until  the  physician 
came  he  was  badly  frightened,  thinking  him- 
aetf  in  danger  of  death ;  that  he  remained  in 
bed  that  day;  that  he  continued  to  hava 
pains  in  his  stomach  for  about  a  month; 
that  this  illness  brought  on  an  attack  of 
jaundice  which  lasted  about  six  weeks. 

The  physician  testified  that  he  found 
plaintilT  prostrated  and  in  a  stupor,  with 
small,  weak  pulse,  and  that  plaintiff  was 
vomiting,  and  suffering  from  cramps  in  tbs 
bowels,   which   seemed   to  be   intense. 

The  court  of  appeal  allowed  tlOO  dam- 
ages. 

Excerpts  bearing  upon  imputed  fault. 

In  the  case  of  McCubbin  v.  Haatings,  27 
La.  Ann.  713,  where  a  druggist's  clerk  bad 
by  mistake  aold  spirits  of  camphor  instead 
of  camphor  water  for  the  purpose  of  an 
enema,  and  the  plea  of  absence  of  n^li- 
gence  waa  made,  thia  court  said:  "^t  may, 
however,  be  assumed  that  he  was  competent. 
The  defendant's  liability  would  be  none  tha 
less  certain.  The  defendant  is  himself  rep- 
resented as  being  a  most  competent  drug- 
gist. If  he  had  made  the  mistake,  would 
his  proficiency  in  bis  calling  shield  himT 
Or  would  it  not  rather  aggravate  the  faultl 
Incompetency  and  carelessness — and  such 
mistakes  arise  from  one  .or  the  other  of 
these  causes — result  in,  the  aame  waf. 
Either  or  both  produce  suffering  and  some- 
times death.  And  can  it  he  that  if  a  physi- 
cian should  prescribe  for  his  slightly  ailing 
patient  a  small  quantity  of  calomel  and 
soda,  and  the  druggist  were  to  substitute 
arsenic  for  aoda,  that  be  could  shield  him- 
self from  the  conaequcnces  which  might  re- 
sult by  saying,  if  the  prescription  was  com- 
pounded by  himself,  that  it  waa  a  miatake, 
and,  if  the  act  of  his  servant,  that  he  could 
not  have  prevented  itT  The  law  doea  not 
place  a  community  in  the  position  of  be- 
ing poisoned  by  mistakes  with  no  one  to  be 
held  responsible  therefor.  If  it  was  tha 
master  who  did  the  wrong,  the  master  is 
responeible.  If  it  was  his  servant  who 
did  it,  he  is  still  responsible,  for  the  master 
is  responsible  for  the  acta  of  his  servant 
wlien  done  in  the  course  of  his  usual  em- 
ployment." 

From  2  Xent,  Com.  G8B:  "Every  man  ia 
presumed  to  possess  the  ordinary  skill  re- 
quisite to  the  due  exercise  of  the  art  or 
tra4?  whieh  be  aesumes.    Sponiiet  ffrit**n 
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artU,   mjid   imperitia   milpoi   annumeratur, 
—citing  Dig.   19,  2,  SB,  7, 

From  Fothier,  Vente,  §  214:     "XhiB  ii  a 
emae   where   the   vendor,   although   he 
entirely  ignorant  of  tbe  vice  of  the  thing 
■old,   is   neverthelesa   bound   to   repnir   the 
damags  which   this   vice   may   have   caused 
the  vendor  in  his  other  property ;   It  is  the 
eaM  where  the  vendor  is  a  workmaD  o 
mercliant  who  Bells  tbe  fabrications  of 
art  or  trade  of  which  he  makea  professi 
Such  workman  or  mprcliant  is  bound  to 
pair  whatever  damage  the  buyer  may  have 
suffered  from  the  vice  of  the  thing  sold 
putting  it  to  the  use  for  which  it  was 
tended,  even  if  such  workman  or  merchant 
would  pretend  to  have  I>eeii  ignorant  of  said 

"Tbe  reason  is  that  a  workman,  by 
son  of   the   profesaion   which   he  makes   of 
being  skilled  in  his  craft,  gportdet  periti 
artig   (nukes  the  solemn  promise,  or  gives 
the  solemn  pledge,  of  his  proficiency  ii 
art).      He   renders   himself   responsible   to- 
wards all  those  who  contract  with  him,  for 
the  things  he  makes  being  fit  for  the  use 
to  which  they  are  naturally  destined.     I" 
unsktlfulness   or   lack  of  knowledge   in 
that  concerns  his  art  is  a  fault  which 
imputed  to  him,  as  no  one  should  publicly 
make  profession  of  an  art  if  he  is  hot  pos- 
sessed of  .all   the   knowledge  necessary   for 
esereising    it    well;    imperitia    culpef    an- 
nmatralUT     (incompetency    is    reckoned    a 
fault).     Dig.  L.  132,  Keg.  Juris." 

From  DallOE,  Codes  Annotes,  art.  1645, 
No.  Id,  16;  "But  there  is  an  hypothesis 
under  which  the  purchaser  will  not  be  re- 
quired to  make  this  proof"  (the  proof  that 
the  vice  was  apparent,  or  that  Uie  vendor 
had  knowledge  of  it).  "It  is  where,  by 
reason  of  the  profession  which  he  exercises, 
the  vendor  should  have  known  even  the 
hidden  defects  of  the  things  he  sells." 

"Thus,  even  though  the  vendor  was  igno- 
l^ut  of  the  vices  of  the  thing  sold,  if  by 
his  profession  he  was  bound  to  know  them, 
be  is  in  fault,  and  ought  to  indemnify  tlie 
purchaser  for  the  damage  suffered;  good 
faith  does  not  exclude  incompetency," — 
citing  Aix,  4  Jan.  18T2,  Dalloz  k  Journal 
du  Palais,  1873,  pt.  2,  p.  66;  Troplong, 
Vente,  vol.  2,  No.  674;  Duvergies,  Vente, 
vol.  1,  No.  412;  Auhry  &  Rau,  Vente,  4th 
«d.  vol.  4,  No.  3oJ,  bis.  p.  389}  Gouillnuard, 
3d  ed.  vol.  1,  No.  462;  Baudry-Lacantinerie 
ft  Saignat.  Venfe,  No.  436. 

This  last  reference,  loc  cit.,  reads  as  fol- 
lows: "However,  it  is  generally  conceded 
that  the  vendor  is  presumed  to  know  the 
vices  of  the  thing  sold  when  he  is  a  work- 
man or  manufacturer,  selling  the  things  of 
bis  own  fabrication }  he  ought  to  know  their 
defects,  and,  if  he  mftkeq  th;  sqle  Without 
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revealing  these  defects  to  the  purchaser, 
he  ought  to  repair  the  damage  which  the 
latter  may  suffer  thereirom;  he  ought  to 
know  what  he  sells,  since  it  is  his  own  pro- 
duction, and,  if  he  does  not  know  it,  there 
is  on  his  part  an  incompetency  which  is  a 
professional  fault,  whereby  he  ia  rendered 
TCsponiible  for  the  damage." 

See  George  t.  Shreveport  Cotton  Oil  Co. 
114  La.  408-505,  38  So.  432,  for  a  citation 
from  Laurent  to  same  effect. 

From  'IVopIong,  Vente,  art.  1647,  C.  C. 
No.  G74:  "The  workman  or  merchant  who 
sells  fabrications  of  their  craft  or  commerce 
are  assimilated  to  the  person  who  knows 
the  vices  of  the  thing  he  sella,  and  who,  by 
the  vice  of  the  tiling  sold,  has  caused  dam- 
age to  the  purchaser." 

In  the  case  of  George  v.  Shreveport  Cot- 
ton Oil  Co.  suprs,  this  court  had  occasion 
to  affirm  the  doctrine  that  a  manufacturer 
is  conclusively  presumed  to  have  known  the 
defects  of  the  things  of  his  own  manufac- 
ture which  tie  has  sold. 

That  doctrine  is  well  recognised  at  com- 
mon law.  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  a  108,  28  L.  ed.  SB,  3  Sup.  Ct.  Rep. 
537. 

It  can  be  considered  to  be  also  well  set- 
tled at  common  law  that  the  vendor  of  arti- 
cles of  food  for  consumption  by  the  pur- 
chaser warrants  their  wholesomeness.  This 
is  shown  by  the  following  excerpts: 

From  Addison  on  Contracts,  Morgan's  ed. 
vol.  2,  p.  218,  §  821:  "Every  victualer  and 
dealer  in  provisions  who  sells  provisions 
impliedly  warrants  them  to  be  wholesome 
and  fit  for  food.  It  d  come  to  a  tavern  to 
eat,  and  the  taverner  gives  and  sells  me 
meat  and  drink  corrupted,  whereby  I  am 
made  sick,  an  action  lies  against  him  with- 
out any  exprees  warranty,  because  it  is  a 
warranty  in  law." 

And  in  a  note  to  the  above:     "In  a  case 

of   provisions   it   will   readily   he  presumed 

that  the  vendor  intended  to  represent  them 

ound  and  wholesome,  because  the  very 

offer   of   articles   of   food   for   sale   implies 

this,  and  it  may  readily  be  presumed  thnt 

mmon  vendor  of  articles  of  food,  from 

nature   of   bis   calling,   knows   whether 

they  are  unwholesome  and  unsound  or  not. 

From  the  fact  of  their  being  bad,  therefore, 

a  false  and  fraudulent  representation  may 

readily    be    presumed.      But    these   reasons 

do    not    apply   to    the    case    of    provisions 

packed,  inspected,  and  prepared  for  expor- 

ition  in  large  quantities  as  merchandise," 

-per  Sliaw,  Ch.  J.,  in  Winsor  v.  Lombard, 

1  Pick.  57. 

And  see  French  v.  Vining,  102  Mass.  132, 
<e,  3  Am.  Rep.  440;  Van  Bracklin  v. 
Fonda,  12  Johns.  468,  7  Am.  Dec.  339;. 
Mtkrshftl]  V,  Peck,  1  Danft,  012;  Humphre)^ 
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T.  Comline,  8  Blackf.  616;  Mone  t.  Me&d, 
1  Denio,  378,  43  Am.  Dec.  678;  Hoover  v. 
Peters,  18  Midi.  51;  Divine  v.  McCornilck, 
50  Barb.  116;  Davis  v.  Murphy,  14  Ind. 
158;  Osgood  v.  Lewis,  2  Harr.  *  Q.  40.). 
IS  Am.  Dec.  317;  Emerson  v.  Brigliiim,  10 
Mum.  187,  6  Am.  Dec.  109.  .  It  has  been 
Leld  that  there  is  no  implied  warranty  in 
selling  provisions  as  articles  of  merchan- 
dise, to  one  to  sell  again.  Winsor  v.  Lom- 
bard, 18  Pick.  67;  Moses  v.  Mead,  5  Denio, 
617;  Hart  V.  Wright,  17  Wend.  267;  Emer 
son  V.  Brigham,  10  Maas.  197,  0  Am.  Dec. 
109. 

From  22  L.R.A.  195,  note :  "In  the  case 
of  the  sale  of  articles  of  food  to  be  con- 
sumed directly  in  domestic  uses,  there  is, 
aa  between  the  dealer  and  consumer,  an 
implied  warrant}'  that  aoch  articles  arc 
sound  and  wholesome," — citing  a  long  list 
of  cases. 

From  the  note  to  ShelTer  v.  Willoughby, 
in  64  Am.  St.  Rep.  483:  "A  public  caterer 
employed  to  furnish  refreshments  at  a  pub- 
lic bait  is  liable  for  an  injury  siifTered  by 
ona  attending,  by  reason  of  unwholesome 
proviaions  furnished  by  him.  Bishop  v. 
Weber,  139  Mass.  411,  52  Am.  Rep.  716, 
1  N.  E.  154.  In  the  sale  of  provisions  for 
domestic  use  there  it  an  implied  warranty 
that  they  are  sound  and  wholesome.  Van 
Bracklin  t.  Fonda  (12  Johns.  48S),  7  Am. 
Dec.  339,  and  note." 

It  will  be  noted  f^om.tlie  foregoing  that 
the  vendor  of  food  to  be  consumed  by  the 
purchaser  ia  conclusively  presumed  to  know 
the  condition  of  the  food  be  sells,  and  to 
represent  to  the  purchaser  that  auch  food 
is  wholesome.  In  other  words,  the  repre- 
sentation which  he  is  thua  presumed  to 
make  to  the  purchaser  is  not  merely  tbat 
he  has  been  careful  in  the  selection,  prepa- 
ration, and  prescrvattoD  of  the  food,  but 
that  the  food  is,  as  a  matter  of  fact,  whole- 
some. When,  therefore,  the  food  proves  to 
be  unwholesome,  the  warranty  is  breached, 
and  he  ia  responsible. 


From  Mourion,  arts.  1645,  1646:  "A 
Jenler  in  barrels  has  sold  you  a  barrel 
lltat  waa  defective,  but  he  was  ignorant  of 
the  defect.  He  is  not  guilty  of  fraud,  but 
he  is  in  fault:  for  one  can  easily  ascertain 
the  qualities  and  defects  of  the  things  the 
dealing  in  which  constitutes  one's  business. 
In  such  a  case,  the  vendor  owes,  in  addition 
to  the  restitution  of  price,  the  daina;;es 
foreseen,  or  which  could  eaBily  have  been 
foreseen,  at  the  time  of  entering  into  the 
contract;  for  example,  the  loss  o[  the  wine 
which  you  have  put  in  the  barreL  But  he 
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does  not  answer  for  those  damages  that 
could  not  have  been  foreseen  at  the  time  of 
the  contract.  So  that,  if  you  have  put 
into  the  barrel  a  liquor  of  great  value,  be 
owes  you  only  on  indemnity  equal  to  the 
value  of  ordinary  wine  to  which  the  barrel 
was  naturally  destined." 

From  Pothier,  Obligations,  No.  162, 
Evans's  Translation;  "Sometimes  the  debt- 
or is  liable  for  the  damages  and  interests 
of  the  creditor,  although  extrinaic;  which 
is  the  case  when  it  appears  that  they,  were 
contemplated  in  the  contract,  and  that  the 
debtor  submitted  to  them  either  expressly 
or  tacitly,  in  case  of  the  nonperformance  of 
his  obligation.  For  instance,  I  sell  tny 
horse  to  a  canon,  and  there  ia  an  express 
clause  in  the  agreement,  by  which  I  am 
obliged  to  deliver  it  to^iim,  so  that  he  may 
arrive  at  the  place  of  bis  beneSce  in  time 
to  be  entitled  to  hia  revenues.  If  in  this 
case  I  make  default,  in  discharging  my 
obligation,  tbough  without  any  fraud,  and 
the  canon  could  not  either  get  another  horse 
or  any  other  conveyance,  1  shall  be  answer- 
able even  for  the  extrinsic  damages  arising 
from  the  loss  of  his  revenues;  for  by  the 
clause  o£  the  agreement  the  risk  of  thia 
damage  was  foreseen  and  expressed,  and  I 
am  deemed  to  have  taken  it  upon  myaelf. 

"So,  if  I  let  my  house  to  a  person  in  hie 
quality  as  a  tradesman,  or  for  the  purpose 
of  being  used  aa  an  inn,  and  the  tenant  ia 
evicted,  the  damsges  ond  interests,  for 
which  I  am  answerable  to  him,  will  not  be 
confined  to  the  expense  of  removal,  and  the 
advance  of  rents,  as  in  the  former  instance. 
The  loss  of  custom,  if  he  cannot  meet  with 
any  other  suitable  house  in  the  nci<;hbor- 
liood,  ought  also  in  some  degree  to  be  taken 
in  the  account;  for  having  let  my  house 
for  the  purpose  of  a  shop,  or  an  inn,  this 
kind  of  dainage  is  one  whereof  the  risk  is 
foreseen,  and  to  which  I  am  considered  an 
having   tacitly  submitted. 

"The  following  is  another  instance  of 
this  distinction:  A  person  sells  me  some 
pieces  of  wood,  which  I  have  used  to  prop 
my  building,  and  on  account  of  the  insuf- 
ficiency of  the  props,  the  building  gives  way. 
If  the  seller  was  not  a  person  acting  in 
the  course  of  his  business,  and  had  fairly 
sold  me  these  pieces  of  wood  without  know- 
ing of  their  defei't,  the  damages  and  in- 
terests would  only  consist  in  a  reduction 
of  tlie  price  on  account  of  my  having  given 
him  too  muchj  by  buying  the  wood  as  good, 
whjch  wRs  defective,  and  will  not  e^itend 
to  the  loss  arising  from  the  failure  of  the 
building.  For  the  seller,  who  sold  me  the 
wood  fairly,  and  who  was  not  obliged  to 
know  any  more  of  it  than  I,  is  not  deemed 
to  have  undertaken  this  Ion.  L.  13.  II.  de 
,  act.  empt. 
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"Bnt  if  the  person  wlio  aold  me  tlie^e 
props  acted  in  th«  course  of  his  biiBin«s9, 
•ad  was  a  carpenter,  selling  tliem  for  tlie 
purpose  of  supporting  my  building,  lie  will 
be  answernble  foj  my  damages  and  interest 
arising  from  the  building  giving  way  on  ac- 
count of  the  insutliciency  of  the  props,  and 
will  not  be  permitted  to  allege  that  he 
tliought  they  were  good  and  sullicicnt',  for, 
admitting  what  he  says  to  be  true,  this 
ignorance  on  his  part  would  not  he  excus- 
able in  a  person  mnking  a  public  profession 
of  an  art;  for  in  this  case  imperitia  culp<B 
onnumeraiur,  1.  132,  ff.  de  R.  I.  In  sell- 
ina:  me  these  props,  and  selling  them  in  his 
quality  of  a  carpenter,  he  is  held  to  ren- 
der himself  responsible  for  their  sufUciency. 
and  to  have  subjected  himself  fo  the  risk 
of  my  building,  if  they  were  not  bo,  Melin. 
tract,  de  eo  quod  interest,  N.  51." 

In  the  case  of  Xin,  Jan.  1S72,  nalloE,  Ju- 
ris. Gen.  4  Journal  du  Pnlaia,  1873,  pt.  2. 
p.  55,  cited  supra,  in  support  of  the  ex- 
trairt,  supra,  from  Dslloz,  Codes  Annot^s, 
the  court  held  a  mercliant  who  had  sold  a 
gun  was  responsible  for  the  damage  caused 
to  the  purchaser  by  the  explosion  of  the 
gan.  From  a  most  learned  note  to  the  re- 
port of  said  decision,  in  Dalioz,  we  extract 
the  following;  "It  is  impossible  not  to  con- 
sider the  accident  caused  by  the  explosion 
of  the  gun  as  a  damage  flowing  directly 
from  the  fault  of  the  seller  of  the  gun." 

From  3.'i  Cyc.  443:  "The  buyer  may  show 
not  only  the  aiminished  value  of  the  poods, 
but  also  damnire  BUlTered  by  the  lirfach  [of 
the    warranty]     in    eicess    of    the    seller's 

From  the  decisions  of  the  court  of  ap. 
peals  of  New  York  in  the  case  of  Milburn 
V.  Bclloni,  30  N.  V.  63.  100  Am.  Dec.  403; 
"In  the  recent  case  of  Passinger  v,  Thor- 
burn.  34  N.  Y.  634,  90  Am.  Dec.  T.-iS.  all 
th^  cases  are  reviewed  by  Judge  Davics. 
There  the  defendant  had  aold  a  quantity  of 
cabbage  seed,  and  had  warranted  that  it 
wiiuld  produce  Bristol  cabbage.  It  turned 
out  to  be  seed  of  an  inferior  quality,  and 
the  crop  produced  was  of  little  value.  Un- 
der the  ruling  of  the  judge,  the  jury  gave 
the  plaintiff  as  damaRea  the  value  of  the 
crop  as  it  would  have  been  if  of  Bristol 
cabbage,  as  ordinarily  produced  that  year, 
deducting  the  expense  of  raising  the  crop, 
and  deducting  the  value  of  the  crop  actnally 
raised  thereupon.  This  prinoiple  was  sus- 
tained in  this  court.  The  case  of  Rmeed  v. 
Foord,  ]  El.  t  EI.  602,  E8  L.  J,  Q.  B.  N. 
S,  ITS,  5  Jur.  N.  S.  231,  7  Week,  Rep.  200. 
laid  down  the  rule  that  the  plaintiff  was 
entitled  to  Teco^'er  the  damages  which  are 
the  natural  consequence  of  the  breach  of 
the  contract.  A  machine  to  be  used  for 
threshing  wheat  was  not  delivered  at  the 
40  L.R.A.(N.S.) 


time  agreed  upon,  in  consequence  of  which 
the  uheat  was  stacked  and  afterward  in- 
jured by  tlic  rain.  This  injury,  and  the 
loss  and  expense  which  it  involved,  were 
held  to  be  the  natural  results  of  the  de- 
fendant's delay, 

"In  Borradaile  v.  Brunton,  8  Taunt.  53S, 
the  loss  of  the  anchor  was  held  to  be  a 
natural  result  of  the  inatifliejeney  of  a  cable 
Bold  for  holding  an  anchor,  and  warranted 
to  laat  for  two  years. 

"In  Brown  v.  Edgington,  2  Mann.  4  Q.  279, 
the  loss  of  a  pipe  of  wine  by  the  breaking 
of  a  rope  attached  to  a  crane,  sold  for  that 
use,  waa  held  to  fall  property  within  the 
scope  of  diimagea  for  selling  an  insuHlcient 
rope  to  be  used  upon  such  crane." 

From  Pnraona  on  Contracta,  Bth  ed.  vol. 
1,  "593:  "The  general  rule  of  the  amount 
of  damage  would  be  the  price  paid  if  the 
would  be  the  difference  between  the  price 
paid  and  tlie  actual  value.  But  if  further 
damage  resulted  directly  from  the  breach 
of  warranty,  that,  too,  would  be  recovered. 
Thua  one  selling  coal  duat  to  he  used  in 
making  brick,  and  warranting  it  free  from 
aoft  coal,  was  held  responsilile  for  the  dam- 
age done  to  the  bricks  by  the  soft  coal  dust 
in  that  which  was  sold.  Milburn  t.  Bel- 
Ion!,  38  N.  Y.  63.  100  Am.  Dec.  403." 

From  15  Am,  &  Eng,  Enc.  Law,  2d  ed. 
1259:  "While  ...  the  ordinary  mea- 
sure of  damniies  applying  to  warranties  of 
personal  proiierty  is  the  dilTerence  betneen 
the  actual  value  of  the  articles  sold  and 
their  value  if  they  had  been  such  as  war- 
ranted, additional  damages  may  be  re- 
covered for  hrcach  of  the  implied  warranty 
of  quality,  if  they  are  such  as  may  be  fair- 
ly supposed  to  hnve  entered  jnto  the  con- 
templation of  the  parties  when  they  made 
the  contract,  when  they  are  such  as  might 
naturally  be  expected  to  follow  its  viola- 
tion, and  when  they  are  capable  of  being 
definitely  ascertained." 

It  is  therefore  ordered,  adjndiied,  and  de- 
creed that  the  judgment  of  the  Court  of 
Appeal  be  affirmed.     Defendant  to  pay  all 
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(]18  Minn.  217,  136  N,  W.  741.) 

MiiRler  and  servant  —  negligent  nse  ot 
X-ra.v  —  liability. 

1.  Plaintiff  waa  injured  nhil«  in  tb«  ont- 
Headnotes  l^  Bunv,  J.   , 
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ploy  of  defendant,  apd  defendaut,  for  ite 
own  purposes,  employcil  a  doctor  to  take  an 
X'Taj  picture  of  plaintiff's  injury.  Plain- 
t if!  protected  against  tliis,  but  finally  con- 
sented. An  attempt  to  take  the  picture  re- 
sulted in  injury  to  plaintilT.  In  this  action 
to  recover  for  sui^li  injury  it  is  held  that 
in  exposing  plaintiff  to  the  X-ray  the  phy- 
sician was  the  agent  or  servant  of  defend- 
ant, and  the  rule  of  respondeat  naperior  ap- 
plies. 

Same  —  neslf^nce  —  rea  Ipsa  loquitur. 
2.  'I'he  instrumentality  being  entirely  un- 
der 'control  ot  defendant,  there  being  evi- 
dence that  witn  proper  instrumentalities  and 
proper  care  the  exposure  to  the  X-ray  does 
not  result  in  injur;  to  the  subject,  and  evi- 
dence that  such  injury  did  so  result  in  this 
case,  the  rule  of  ret  ipia  loquitur  applies, 
and  dpfendnnt  failed  to  show  conclusively 
that  it  was  not  negligent. 

'(June  14,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County,  denying  its  motion  for  judgment 
notwithstanding  a  verdict  in  plaintiff's  fa- 
vor in  an  action  brought  to  recover  dam- 
ages for  injuries  sustained  from  exposure 
of  plaiutilfB  person  to  the  X-ray.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Harlan  P.  Roberts  and  Wal- 
ter S.  ClinKe,  for  appellant; 

Wlien  the  company  or  the  master  has 
acted  with  reasonable  prudence  and  care,  it 

A'ote.  —  £(nbl/ltv  of  ntantcr  for  negli- 
gence of  physician  or  aurgeon  em- 
profTrt  at  the  motiter'a  experuie  to  at- 
tenii  aefvant, 

Aa  to  liability  for  negligence  of  attend- 
ants furnished  by  a  relief  department  to- 
wards which  emplovees  contributed,  see 
notes  to  Phillips  v.  St.  Louis  k  S.  F.  R.  Co. 
17  L.B.A.(N.S.}  JlflT,  and  Texas  C.  R.  Co. 
V.  Zumwalt.  30  L.R.A.(N.S.)  1207.  And 
as  to  liability  in  general  of  charitable  in- 
stitutions, for  personal  injury,  see  notes  to 
Farrigan  v.  Pevear,  7  L.R.A,  (N.S.)  481; 
Bruce  v.  Central  M.  E.  Church,   10  L.R.A. 

(N.S.)  74:  Thornton  v.  Franklin  Square 
House,  22  L.R.A.(N.S.)  4Sa:  and  Hordern 
V.  Salvation  Army,  32  L.R.A. (N.S.)   62. 

The  earlier  cases  upon  the  question  now 
under  annotation  in  the  present  note  are 
treated  on  pases  88,  67,  and  0S  of  4  L.R.A. 

(N.S.),  the  present  annotation  merely  in- 
cluding caaea  decided  suhsenuently  to  the 
compilation  of  the  earlier  note. 

The   statement   in  the   note   in   4   L.R.A. 

(N.S.}  60,  to  the  effect  that  the  general 
doctrine  that  a  master  cannot  be  held  lia- 
ble for  the  defaults  of  a  physician  or  a 
surgeon  whom  he  employs  to  treat  a  sick 
or  injured  servant  unless  he  has  himself 
Wn  Riiilty  of  negliccncc  in  respect  to  the 
gelecfinn  of  such  plivHicinn  or  surgeon  is 
applicable  to  cases  where  the  medical  at- 
40  L,R.A.(N.S.) 


cannot  be  charged  with  the  damages  which 
may  have  resulted  from  some  uaforeaeeii 
and   unavoidable  accident. 

26  Cyo.  1077;  Wood  v.  Chicago,  St.  P.  ' 
M.  ft  0.  R.  Co.  66  Minn,  40,  98  N.  W,  462; 
Murphy  V.  Great  Northern  R.  Co.  68  Hinn. 
626,  71  N.  W.  682;  McKee  v.  Chicago,  R.  I. 
&  P.  R.  Co.  83  Iowa,  618,  13  L.R.A.  817. 
50  N.  W.  209;  Duree  v.  Chicago,  M,  ft  St. 
P.  R.  Co.  118  Iowa,  640,  92  N.  W.  800; 
Wabash,  St.  L.  ft  P.  R.  Co.  v.  Locke,  112 
Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  E.  391; 
Hammack  v.  White,  11  C.  B.  N.  8.  688, 
31  L.  J.  C.  P.  N.  S.  120,  8  Jur.  N.  S.  786, 
5  L.  T.  N.  S.  678,  10  Week.  Rep.  2S0; 
Baker  v.  Fehr,  97  Pa.  72;  Nolan  v.  Shickle, 
3  Mo.  App.  300;  Schultz  v.  Pacific  B.  Co. 
36  Mo.  32;  Standard  Oil  Co.  v.  Hclmick, 
148  Ind.  4E7.  47  N.  E.  14;  Krb  v.  Eggleslon, 
41  Neb.  880,  60  N.  W.  ,08;  McGowan  t. 
Chicago  ft  N.  W.  R.  Co.  91  Wis.  147,  64 
N.  W.  891 ;  Richards  v.  Rough,  S3  Mich.  212, 
18  N,  W.  785;  Koontz  v.  Chicago,  R.  L  ft 
P.  R.  Co.  66  Iowa,  224,  54  Am.  Rep.  6,  21 
N.  W.  577. 

For  an  injury  which  results  from  pure 
accident,  or  from  causes  which  could  not 
be  reaaonably  anticipated,  unaccompanied 
by  want  of  ordinary  care  on  the  part  of  the 
master,  he  is  not  liable. 

26  Cye,  1092;  Murphy  T.  Great  Northern 
R.  Co.  68  Minn.  628,  71  N.  W.  882;  Fifer 
V.  Burch,  68  Neb.  217,  94  N.  W.  107; 
Crowley  v,  Appleton,  148  Mass.  08,  18  N.  E. 

tendance  is  voluntarily  furnished  by  the 
master  at  his  own  expense,  finds  support  in 
Atlantic  Coast  Line  R.  Co,  v.  Whitney,  — 
Fla.  — ,  56  So.  937,  wherein  it  was  held  that 
in  order  to  recover  in  an  action  by  a  serv- 
ant for  injuries  by  malpractice  by  a  phy- 
sician employed  by  the  railroad  company, 
the  evidence  must  show  either  actual  knowl- 
edge of  the  unfitness  of  the  sur^on  select- 
ed or  retained  by  the  railroad  compapy. 
or  that  his  general  reputation  was  so  bad 
that  the  law  will  impute  knowledge  thereof, 
JosES  V.  Tei-State  Tei.ep!!.  &,  Teleo.  Co. 
is  an  unusual  case,  in  that  the  railroad 
company  obviously  employed  the  physician 
to  protect  its  own  interests  rather  than  for 
the  benefit  of  the  injured  employee.  This, 
of  course,  clearly  distinguished  it  from 
those   cases   which   adhere   to   the   general 

As  to  liability  of  master  for  medical  at- 
tendance engaged  by  employee,  who,  by  tlie 
contract  of  employment,  was  eniitled  to 
such  attendance,  sec  note  to  Jackson  v. 
Pai^ific  Coast  Condensed  Milk  Co.  37  L.R.A. 
[N.S.)  757.  And  as  to  implied  power  of 
employee  to  employ  physician  to  attend 
injured  emptovee.  see  note  to  Atlantic  Re- 
fining Co.  V.  Lefiingwell,  34  L.R.A.(N.8.) 
351.  And  as  to  liability  of  master  for  serv- 
ices of  physician  whom  he  summons  to  care 
for  emplovce.  sed  note  to  Norton  v.  Rourke, 
lis  L.R.A.{N.S.)    174.  Q.  J.  C. 
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876;  Cox  T.  Chicago  4  N.  W.  E.  Co.  102 
Iowa,  711,  72  N.  W.  301;  Kelsey  v.  Chi- 
cago 4,  N.  W.  R.  Co.  108  Iowa,  253,  76  N 
W.  070;  Smith  v.  Chicago,  R.  I.  k  P.  R. 
Co.  99  Iowa,  617,  68  N.  W.  908;  O'Reillj 
T.  Bowker  Fertiliser  Co.  174  Mass.  202,  6i 
N.  E.  634;  Acme  Coal  Co.  v.  Kuanir,  71 
III.  App.  446;  Independent  Tug  Line  t. 
Jacobaon,  84  III.  App.  SS4;  Webeter  Mfg. 
Co.  V.  Nisbctt,  87  111.  App.  651;  Moore  v. 
Great  Northern  R.  Co.  87  Minn.  304,  6B  N. 
W.  1103;  Jenkins  v.  St.  Paul  City  R.  Co. 
105  Minn.  604,  20  UR.A.(N.S.)  401,  117 
N.  W.  028;  Koralewski  t.  Great  Northern 
R.  Co.  85  Minn.  1*0,  88  N.  W.  410. 

One  who  voluntarily  asnumes  the  position 
of  danger,  the  outcome  of  which  he  under- 
stands and  appreciates,  cannot  recover  for 
resulting  injury. 

20  Cvc.  510;  Wiethoff  v.  Sbedden  Cartage 
Co.  142  Mich.  284,  106  N.  W.  743;  Arrt  T. 
Lit.  198  Pa.  519,  48  Atl.  297;  Harff  t. 
Green,  168  Mo.  30B,  67  S.  W.  578;  Smith  v. 
Day,  117  Fed.  066;  Wherry  v.  Duluth,  M. 
A  N.  R.  Co.  64  Minn.  416.  67  N.  W.  223. 

Mr.  Arthur  M.  UlKgins,  with  Mr.  M. 
C.  Brady,  for  respondent: 

The  operator  of  the  X-ray  machine  was 
an  agent  of  the  defendant  company,  and  for 
his  negligence  the  company  ia  responsible. 
Hall  V.  Smith,  2  Bing.  156,  2  L.  J.  C.  P. 
113,  9  J.  B.  Moore,  228;  Pollock,  Torts,  72; 
Union  P.  R.  Co.  v.  Artist,  23  L.R.A.  581, 
9  C.  C.  A.  14,  IS  U.  S.  App.  612,  60  Fed. 
365;  Richardson  t.  Carhon  Hill  Coal  Co.  8 
Wash.  52,  20  L.R.A.  338,  32  Pac  1012;' 
Sbearm.  &  Kedf.  Neg.  331;  9  Am.  4  Eng. 
Enc.  Law,  772,  note;  Glavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675; 
Haggerty  v.  St.  Louis,  K.  4  N.  W.  R.  Co. 
100  Mo.  App.  424,  74  S.  W.  458;  Saw- 
dey  T.  Spokane  Falls  4  N.  R.  Co.  30  Wash. 
349,  94  Am.  St.  Rep.  880,  70  Pac.  972; 
Lsndon  v.  Humphrey,  9  Conn.  209,  23  Am. 
Dee.  333;  Texas  4  P.  Coal  Co.  v.  Con- 
naughUn,  20  Tex.  Civ.  App.  642,  60  S.  W. 
173. 

The   doctrine  of  res  ipsa   loquitur  ap- 

Olson  T.  Great  Northern  R.  Co.  88  Minn. 
165,  71  N.  W.  5;  Shockley  t.  Tucker,  127 
Iowa,  468,   103   N.   W.   380. 

Bnnn,  J.,  delivered  the  opinion  of  the 

This  U  an  appeal  by  defendant  Tele- 
phone Company  from  a  judgment  against 
it  after  a  verdict  in  favor  of  plaintiff,  and 
a  denial  by  the  trial  court  of  defendant's 
motion  for  judgment  notwithstanding  the 
verdict.  There  was  no  motion  for  a  new 
trial,  and  therefore  we  need  only  consider 
whether  there  was  evidence  tending  -to 
support  a  verdict  for  plaintiff. 
40  L.R.A.(N.S.) 


The  somewhat  unusual  facts  may  be 
brioHy  stated  as  follows:  Plaintiff  was  in 
the  employ  of  defendant  Telephone  Com- 
pany as  a  lineman.  October  IB,  1910. 
while  in  the  performance  of  his  duties,  he 
received  an  injury.  A  physician  was 
called  who  diagnosed  the  case  as  a  displace-' 
ment  of  the  sacro-iliac  joint,  and  used 
heroic  treatment  that  is  claimed  to  have 
resulted  in  forcing  the  joint  into  place. 
Plaintiff  was  making  good  progress  to- 
ward recovery,  when  the  general  manager 
of  defendant  requested  him  to  submit  to 
an  X-ray  picture  being  taken.  Plaintiff 
opposed  this,  expressing  his  fear  of  inju- 
rious consequences,  assuring  defendant's 
manager  he  was  all  right,  and  offering  to 
release  defendant  from  all  claims  for  dato- 
i^es  on  account  of  the  injury.  Plain- 
tiff's physician  also  opposed  the  taking  of 
the  X-ray  picture.  But  the  manager  guar- 
anteed that  tbe  taking  of  the  picture 
would  not  injure  plnintiff,  and  threatened 
to  discharge  him  if  he  refused  to  submit. 
After  a  good  deal  of  hesitation  and  re- 
sistance, plaintiff  finally  consented  that 
the  picture  might  be  taken,  and  on  Decem- 
ber 5,  1010,  he  was  taken  by  defendant's 
manager  to  the  oSice  of  Dr.  Roberts,  who 
applied  the  X-ray  over  the  abdomen  for 
the  purpose  of  taking  a  picture  of  the 
sacro-iliac  joint.  Dr.  Roberts  was  em- 
ployed by  defendant  for  the  purpose  of 
taking  the  picture.  Plaintiff  tastifled  that 
the  current  was  left  turned  on  for  more 
than  seven  minutes.  He  claims  to  have 
received  a  severe  burning  of  the  tissues 
by  the  application  of  the  X-ray,  and,  aa  a 
result,  to  he  suffering  from  paralysis  of 
the    bowels. 

The  relation  of  physician  and  patient 
did  not  exist  between  Dr.  Roberts  and 
plaintilT.  The  doctor  was  the  servant  of 
defendant.  The  case  is  the  same,  there- 
fore, as  if  defendant's  manager,  or  any 
other  agent  or  employee,  had  infiieted  the 
ijury,  and  the  rule  of  respondeat  superior 
applies,  rather  than  the  law  relative  to 
the  liability  of  a  physician  or  surgeon  to 
his  patient,  or  to  the  liability  of  a  mas- 
ter who  employs  a  physician  to  treat  his 
servant.  There  can  be  no  doubt  that  de- 
fendant wanted  the  picture  for  its  own 
purposes;  probably  as  evidence  in  case 
plaintiff  should  bring  suit  against  it  to 
!ei  for  tbe  injury  received  in  the  ac- 
cident 

is  quite  clear  to  ua  that  it  was  a 
for  the  jury.  It  is  not  necessary  to 
determine  the  effect  of  the  manager's  guar- 
anty of  safety  on  the  liability  of  defend- 
The  instrumentality  was  under  the 
exclusive  control  of  defendant,  and  there 
is    BuHicient  evidence  that   injnry   to  the 


488 


MINNESOTA  SCPREME  COURT. 


subject  IB  not  k  neeeasar^r  result  of  the 
taking  of  an  X-ray  picture,  if  proper  in- 
atrumentalitieB  and  proper  care  are  used. 
Certainly  we  cannot  eaj  that  plaintiff'a 
injuries  were  not  the  result  of  the  ex- 
posure. These  facta  are  enough  to  make 
the  ease  one  of  rea  ipsa  loquitur,  and  to 
make  the  burden  on  defendant  to  show 
that  tbere  was  no  negligence.  Dcifendant 
did  not  show  this,  at  least  concluEively. 
Indeed,  there  was  aufRcient  evidence  of  neg- 
ligence, even  without  the  ret  ipta  rule,  to 
make  a  case  for  the  jury. 
Judgment    affirmed. 


P.  J.  HUNEYCUTT  A;   COMPANY 

WILLIAM  THOMPSON,  Appt 

(—  N.  C.  — ,  74  8.  E.  62B.) 

Parent' and  child  —  liability  for  linrlal 
exiienaes  —  child  driven  from  home. 

That  a  father  has  driven  his  minor  child 
from  home,  and  permitted  it  to  enjoy  its 
own  earnings,  does  not  relieve  him  ironi 
liability  fot  its  burial  eipensea. 


(April  7,  1912.) 


APPEAL  by  defnirJant  from  a  Judgment 
of  the  Superior  Court  lor  St«nley 
County  in  plaintifl's  favor  in  an  action 
brought  to  recover  an  amount  allied  to 
be  due  for  burial  expensea  of  defendant's 
son.     Affirmed. 

Statement  l^  Allen,  J.t 

Thia  action  ia  to  recover  t40,  alleged 
to  be  due  the  plaintiff  for  the  burial  ex- 
penses of  the  son  of  the  defendant.  The 
Bon  was  a  minor,  and  was  living  apart 
from  the  defendant  at  the  time  of  hia 
death,  and  was  in  the  eajoyment  of  hia 
own  earnings;  but  the  plaintiff  offered 
evidence  tending  to  prove  that  the  defend- 
ant wrongfully  drove  him  from  home.  It 
was  in  the  evidence  that  the  son  owned 
personal  property  of  the  value  of  $60  or 
870,  which  was  dispo&ed  of  by  his  rela- 
tions; and  there  was  no  evidence  that  the 
defendant  expressly  authorized  the  ex- 
pense incurred.  At  the  conclusion  of  tlie 
evidence,  the  defendant  moved  for  judg- 
ment of  nonsuit,  which  was  denied,  and 
the  defendant  excepted.  Exceptions  were 
alio  taken  to  the  charge  of  his  Honor;  but 
they  are  all  involved  in  the  motion  for 
judgment   of   nonsuit. 

The  following  verdict  was  returned  by 
the  jury: 

"(1)   Had  the  deceased,  William  Tbomp- 


Ifote.  —  LriabUUy  of  parent  for 

Hea  fumiahed  minor  cIiiM.  who  i«  Itv- 
itlg  away  from  the  parcnt'a  hotne. 

For  cases  on  the  criminal  responsibility 
of  parents  for  failure  to  support  child, 
where  support  is  furnished  by  others,  see 
the  note  to  State  v.  Thornton,  32  L.R.A. 
(N.S.)    841. 

This  note  does  not  include  cases  after 
a  divorce,  or  where  there  is  a  legal  or  other 
separation  o(  the  parents.  For  recovery  by 
mother  against  father  for  money  expended 
in  support  of  children,  see  the  note  to  De 
Brauwere  v.  De  Brauwere,  38  Ij.R.A.{N,S.) 
fi08. 

As  to  the  right  of  one  who  employe  mi- 
nor without  parent's  crinsent,  to  allowance 
on  account  of  ex|ieiiditures  for  necessaries, 
see  the  note  to  Culberson  v.  Alabama 
Constr.  Co.  9  L.R.A.(N.S.)   411. 

For  parent's  duty  to  support  child,  as 
affected  by  child's  interest  in  trust  estate 
or  other  property,  see  the  note  to  National 
Valley  Bank  v.  Hancock.  67   L.R.A.  728. 

Upon  the  question  of  the  lack  of  parent 
or  guardian,  as  enlarging  infant's  capacity 
to  contract  for  other  than  necessaries,  see 
the  note  to  Wickham  v.  Torley,  38  L.R.A. 
(N,S.)   67. 

It  is  the  doctrine  of  the  English  caies 
that  there  is  no  legal  commnn-law  duty 
of  a  father  to  furnish  necessaries  for  his 
child,  and  that  he  will  not  be  liable  for  such 
furnished  without  authority,  or  a  promise, 
40  L.B.A.(N.S.) 


express  or  implied,  and  that  the  authority 
or  promise  will  not  be  implied  from  mere 
exigency  or  destitution. 

In  America  some  of  the  eases  incline  to 
the  English  doctrine;  others,  white  hold- 
ing that  the  only  liability  rests  on  author- 
ity or  promise,  will  imply  such  authority 
or  promise  from  the  exigency  of  the  ease 
alone;  and  still  others  hold  directly  that 
there  is  a  legal  liability  of  the  fatner  to 
maintain  his  child. 

There  are  comparatively  few  cases  in  the 
books  where  the  question  of  the  father's 
liability  has  been  squarely  presented  with- 
out evidence  of  express  or  implied  author- 
ity or  promise  outside  the  exigency  of  thtt 
occasion.  But  the  inviting  nature  of  the 
subject  has  produced  a  great  amount  of 
obiter  opinions.  So  the  law  in  a  number 
of  jurisdictions  seems  to  oscillate  between 
the  wide  extremes  of  the  personal  views 
of  the  judges  writing  the  opinions. 

Besides  P.  J.  HDHsnTcnrr  k  Co.  v.  Thomp- 
son, the  only  case  in  which  the  question 
seems  to  have  been  raised  of  the  liability 
of  the  parent  for  the  funeral  expenses  of.  a. 
child  living  apart  from  Mm  is  Gobber  v, 
Empting,  72  Misc.  10,  12Q  N.  Y.  Supp.  4, 
where,  in  holding  that  a  father  was  liable 
for  the  general  expenses  of  an  infant  son. 
although  the  parents  were  separated,  and 
the  son  was  living  with  his  mother,  who 
was  receiving  a  small  temporary  alimony 
in-  a  pending  separation  suit,  the  court 
said:     "It  appears  that  the  child  was  about 
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MB,  Jr.,  been  emancipated  by  hia  father, 
and  was  he  atill  emaocipated  at  the  time 
of  his  death?     Answer:     Xo. 

"(2)  In  what  amount,  if  any,  ia  the  de- 
fendant indebted  to  the  plaintiCFt  An- 
swer:    Thirty-flve  doltara." 

Judgment  waa  entered  on  the  verdict 
in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

Meaara.  I.  R.  Bnrleyaon  and  R.  L. 
Smitli,  for  appellant. 

Defendant  waa  not  liable  for  the  burial 
ezpenaea  of  hie  eon,  who  had  been  com- 
pletely  enmncipated. 

Kelley  t.  Davia,  49  N.  H.  IBT,  6  Am. 
Bep.  499-  Chmloux  t.  International  Paper 
Co.    75    N.    H.       281,    139    Am.    St.    Bep. 

one  year  old,  and  was  residing  with  the 
mother,  who  was  residing  apart  from  the 
defendant.  .  .  .  Passing  over  the  quea- 
tion  as  to  whether  the  wife  was  justified 
in  leaving  her  husband,  and  aa  to  his  lia- 
bility for  the  burial  aa  for  a  necessity  for 
the  wife,  T  thinlc  that  the  husband  was  lia- 
ble, on  the  theory  that  he  is  liable  for  the 
funeral  expenses  of  a  minor  child,  and  that, 
if  the  child  is  not  living  with  him,  anyone 
fnrnisbing  a  burial  for  the  child  can  re- 
cover from  the  father  the  reasonable  value 
of  the  services  and  for  materials  furnished. 
In  his  work  on  Domestic  Selations.  Mr. 
Schouler  states  the  rule  as  follows  (6tli 
cd.  I  242)  :  Xiability  for  minor  child's 
funeral  expenses. — A  father  ia.  in  general, 
liable  for  the  decent  funeral  ex  pen  sea  of 
his  deceased  minor  child.'  Here  the  father 
and  mother  were  living  aeparate  and  apart. 
The  child  of  only  one  year  old  could  not  be 
well  separated  from  ttia  mother." 

Abandonment  or  driving  child  away. 

It  will  be  seen  that  in  P.  J.  HUNEYcnTr 
ft  Co.  V.  Thoutboit,  the  decision  is  put 
upon  the  ground  that  the  abaence  of  the 
child  was  Mcause  the  father  had  driven  bira 
from  home. 

"If  a  father  abandon  hia  duty  to  his  in- 
fant child,  so  that  he  is  forced  to  leave  hia 
house,  he  is  liable  for  a  suitable  mainte- 
nance." Owen  V.  White,  B  Port  (Ala.) 
435,  30  Am.  Dec.  5T2   {obiter). 

Id  Stanton  v.  Willson,  3  Day,  37,  3  Am. 
Dec.  255,  a  father  was  held  liable  for  sup- 
port and  education  furnished  by  a  stranger 
to  his  child,  who  had  fled  on  account  oi 
fear  of  personal  violence.  The  court  paid; 
''If  it  is  admitted,  that  'he  eloped  from  his 
father  for  fear  of  personal  violence  and 
abase,  and  could  not  with  safety  live  with 
him,'  every  reason  for  the  rule  that  can  be 
^iven  ceased  to  operate.  .  .  .  BecnviBe 
the  father  has  abandoned  his  duty  and 
trust,  by  putting  the  child  out  of  his  pro- 
tection, be  cannot  thereby  exonerate  him- 
self from  its  maintenance,  educatjin.  and 
support.  The  duty  remains,  and  the  law 
will  enforce  its  perfonoanee,  or  there  must 
40  L.R.A.{N.S.] 


6S4.  73  Atl.  30] ;  Brown  v.  Ramsay,  20  N. 

J.   L.    117;    Farrell    v.   Farrell,   3   Houst. 

(Del.)    633;    Vance   v.    Calhoun,   113   Am. 

St.   Bep.   116,   note;    Nightingale  v.   With- 

ington,    16    Mass.   272,    8    Am.    Dec.    101; 

Southern  R.  Co.  v.  Flemiater,  120  Qa.  524, 

48  S.   E.   160;    Lacicman  v.  Wood,  2S   Cal. 

147;   Everitt  v.  Walker,  109  N.  C.  129,   13 

S.   &.   8fl0;    Keaton  v.   Davia,   18  Ga.  467; 

21   Am.    ft   Eng.   Enc.    Law,   2d   ed.    1053; 

Manning  v.   Wella,   8  Misc.   (146,  29   N.  « 

Supp.    1044. 
Mr.  A.  C.  Hnneycntt,  for  appellee: 
A    parent    is    responsible    for    reasonable 

burial    expenses    of    hia    minor    child    who 

has    been    by    himself    driven    away    from 

Rowe    y.    Raper,    23    Ind.    App.    27,    77 

he  a  failure  of  justice.  The  infant  cast  on 
the  world  must  seek  protection  and  safety 
where  it  can  be  found;  and  where  with 
more  propriety  can  it  apply  than  to  the 
next  friend,  nearest  relative,  and  such  aa 
are  most  intereated  in  its  safety  and  hap- 
pinpsa!  The  father,  having  forced  hia  child 
abroad  to  seek  a  sustenance  under  such  cir- 
cumstauces,  sends  a  credit  along  with  him. 
and  ahall  not  be  permitted  to  say  it  waa 
furnished  without  his  consent,  or  against 
his  will."  '  The  rule  referred  to  by  the 
court  is  that  minors  under  the  government 
of  parents  cannot  hind  their  parents  for 
necessaries  without  their  conaent. 

In  Finn  v.  Adams,  138  Mich.  258,  101 
N.  W.  533,  4  Ann.  Caa.  1188,  it  was  held 
that  a  man  who  had  been  sentenced  to  state 
prison  for  life  was  under  legal  obligation  to 
furnish  his  minor  son  with  the  necessaries 
of  life.  The  court  said:  "While  the  au- 
thoritiea  are  not  fully  agreed,  we  think  the 
better  rule  ia  that,  where  the  duty  to  main- 
tain one's  children  is  made  a  legal  duty  by 
statute,  aa  by  our  statute  (g  4495,  2  Comp. 
Laws),  the  same  agency  to  bind  the  father 
for  necesaaries  is  to  be  implied  where  there 
is  a  total  abandonment  of  a  minor  child, 
incapable  of  -  supporting  himself,  as  is  im- 
plied in  the  wife  on  desertion  hy  her  hus- 

An  implied  promise  to  pay  for  necessa- 
ries consisting  of  bread  and  lodging,  cloth- 
ing and  personal  care  furnished  a  child 
without  the  physical  ability  of  providing 
himself  with  the  necessaries  of  life,  ia 
raised  by  the  fact  that  the  father  had  ahan- 
doned  and  repudiated  the  child,  and  had 
been  notified  of  the  whereabouts  and  the 
necessities  of  the  child  before  the  supplies 
in  question  were  furnished.  Miinning  v. 
Wells,  86  Hun,  27,  32  N.  Y.  Supp.  001, 
where  the  courLsaid,  referring  to  the  au- 
thorities, that  one  class  held  "that,  inde- 
pendent of  statute,  a  parent  is  not  liable 
for  necessaries  furnished  hia  infant  child, 
while  another  class  holds  that  a  person 
furnishing  such  neceHsaries  mav  recover  of 
the  parent  therefor.  The  principle  upon 
which  the  latter  proceeds  is  that,  as  a 
parent  is  under  a  natural  obligation  to  fur- 
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Am.  St.  Rep.  411,  54  N.  E.  770;  29  Cyc. 
1608-1610;  Long,  Dom.  Rel.  316;  Sulli- 
van T.  Horner,  41  N.  J.  Eq.  200,  7  At]. 
411;  Porter  v.  Powell,  7B  Iowa,  151,  7 
L.R.A.  176,  18  Am.  St.  Kep.  353,  44  N.  W. 
295. 

Allen,  J.,  delivered  the  opinion  of  the 

^  It  ia  conceded,  on  the  one  hand,  that 
"he  defendant  ■would  have  been  liable  for 
the  burial  expeneeB  of  his  son,  a  minor, 
incurred  nithout  his  expresa  authority,  if 
the  Bon  had  been  livinK  with  the  defend- 
ant at  the  time  of  his  death;  and,  on  the 
other,  that  there  i»  no  liabilit  -  if  the  eon 
left  the  home  of  the  father  voluntarily, 
and  without  fault   on  the   part  of  the  fa- 


ther.     The   point    in   debate,    therefore,    is 

whether   the   defendant   can   Avoid   liabilit,T 
when    he   has   wrongfully   driven   hia   child 

The  position  taken  by  the  defendant*) 
counsel  is  sound,  that  "if  a  father  neglects 
and  refuaeg  to  support  or  maintain  his 
son  during  hia  minority,  and  denies  him 
a  home,  so  that  he  is  forced  to  labor 
abroad  and  procure  a  living  for  himself, 
he  ia  not  entitled  to  the  earnings  of  such 
son,  as,  under  auch  circumatances,  the  law 
will  imply  that  the  father  has  emanci- 
pated his  son  from  his  service,  and  con- 
ceded to  him  the  right  to  enjoy  the  fruits 
of  his  own  tabor;"  but  it  doea  not  neci?a- 
aarily  follow  that  the  father  is  relieved 
from    all    reaponaibility,    because    he    has 


nish  necessaries  for  hia  infant  diildren,  i£ 
he  neglects  that  duty  a  person  who  supplies 
such  necesaariea  is  deemed  to  have  con- 
ferred a  benefit  upon  the  delinquent  parent 
for  which  the  law  raises  an  implied  prom- 
ise on  his  part  to  pay.  If  the  latter  doc- 
trine is  correct,  it  would  follow  that  the 
pi  Vn  tiff's  complaint  is  sufficient,  aa  it 
shows  a  dear  and  palpable  omission  of  duty 
in  that  respect  on  the  part  of  the  defend- 
ant. Without  discussing  in  detail  or  at- 
tempting to  harmonize  the  various  opinions 
that  have  been  expressed  upon  this  ques- 
tion, we  are  disposed  to  hold  that  upon  the 
facts  alleged  in  the  complaint  the  law  raised 
an  implied  promise  on  the  part  of  the  de- 
fendant to  pay  for  the  necessaries  furnished 
hia  infant  son.  ...  In  view  of  the  fact 
that  the  plaintiff  at  once  notified  the  defend- 
ant that  hia  son  was  at  the  plaintiff's  house 
in  a  destitute  condition,  and  without/  the 
physical  ability  to  provide  himself  with 
the  necessaries  of  life,  as  whb  alleged  in 
the  complaint  and  admitted  by  the  de- 
muricT,  under  all  the  cases  it  must  be  held 
that  an  implied  promise  on  the  part  of  the 
defendant  to  pay  for  the  necessaries  thus 
fumiehed  arose.  In  such  a  case  very  slight 
evidence  would  be  aufficient  from  which  to 
infer  auch  a  promise  by  the  parent." 

Voluntary    absence. 

The  cases  concerning  expenses  of  Illness 
generally  present  the  legal  question  of  the 
parent's  liability  more  clearly  and  directly 
than  where  the  expense  is  of  a  different 
nature.  In  moat  of  the  American  cases  the 
question  la  treated  as  one  of  the  extent  of 

Where  the  defendant's  aon,  while  work- 
ing for  the  plaintitl  with  his  father's  con- 
sent, broke  bis  leg,  and  ifre  plaintiff  took 
him  to  his  house,  and  the  next  day  notified 
the  defendant  to  come  and  care  for  him, 
which  the  defendant  refused  to  do,  sayinj; 
the  county  would  have  to  care  for  him,  and 
the  pIftintitT  then  told  the  defendant  that 
if  the  boy  remained  at  his  house,  he  would 
care  for  him  and  look  to  the  plaintiff  for 
the  expense  of  it,  it  was  held  that  "the 
40  L.R.A.{N.S.) 


Earent  is  bound  for  neceaanries  fiirnisherl 
is  minor  child,-  if  the  parent  letuses  to 
furnish  them  when  the  child  is  living  apart 
from  the  parent,  with  his  consent."  De 
Wane  v.  Hanaow,  58  111.  App.  575. 

In  Porter  v.  Powell,  79  Iowa,  151,  7 
L.R.A.  176,  18  Am.  St.  Rep.  353,  44  N.  W. 
295,  it  was  held  that  a  father  was  liable 
for  a  physician's  Berrices  to  hia  minor 
daughter,  seventeen  years  of  age,  attacked 
with  typhoid  fever,  30  miles  away  from  her 
father'a  house,  at  a  place  where  ahe  had 
resided  for  three  years,  earning  and  con- 
trolling her  own  wages,  and  providing  her- 
self with  clothing,  the  father  not  furnish- 
ing or  agreeing  with  his  daughter  to  fur- 
nish her  with  any  money,  or  means  of  sup- 
port, but  consenting  to  her  absence  from 
home,  'fhe  court  said:  "In  our  view,  there 
was,  at  most,  but  a  partial  emancipation, 
— an  emancipation  from  service  for  an  in- 
definite time.  The  father  had  a  right  at 
aoy  time  to  require  the  daughter  to  return 
to  his  home  and  service ;  and  she  had  a 
right  at  any  time  to  return  to  his  service, 
and  to  claim  his  care,  custody,  control,  and 
support  I'here  was  no  auch  an  emancipa- 
tion as  exempted  the  father  from  liability 
for  actual  necessaries  furnished  to  hia 
daughter.  In  view  of  the  legal  as  well  aa 
the  moral  duty  of  appellant  to  furnish 
necessary  support  to  his  daughter  during 
minority,  and  especially  when  unable,  from 
infancy,  disease,  or  accident,  to  earn  her 
own  necessary  support,  we  think  he  may 
well  be  understood  as  promising  payment 
to  any  third  person  for  actual  necesaariea 
furnished  to  her.  .  .  .  He  had  not  re- 
lieved himself  from  the  duty  to  furnish  her 
such  support,  and,  from  his  obligation  to 
do  so,  may  be  presumed  to  have  promised 
payment  to  anyone  who' did  furnish  it  in 
his  absence." 

In  Kubic  v.  Zemke,  105  Iowa,  269,  74 
N.  W.  748,  where  a  boy  of  fifteen,  who  was 
living  with  the  plaintiff,  became  sick,  the 
plaintiff  paid  the  expenses  of  his  illness, 
and  having  sued  the  father  for  them.  tl*o 
trial  court  directed  a  verdict  for  the  plain* 
tiff.  But,  on  appeal,  this  was  set  aside  on 
the  ground  that  it  was  a  question  of  eman- 
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lost   the   right   to  control   the   earnings   of 

hifl    BOD. 

The  objection  to  such  a  conclueion  ie 
that  it  would  permit  tbe  father  to  take  ad- 
vantage of  his  ovnt  wrongful  act,  and  to 
relieve  himself  from  reBponsibilit;  bj  con- 
duct which  the  law  condemns;  and,  in  our 
opinion,  the  charge  of  his  Honor  waa  a 
clear  and  accurate  statement  of  the  law. 
He  said:  "The  mere  fact  that  a  child 
is  living  away  from  home,  with  the  con- 
sent of  the  parent,  does  not  relieve  the 
parent  from  liability  for  necessaries  fur- 
nished to  the  child,  and  the  parent  is  lia- 
ble, where  his  misconduct  or  abuse  hss 
driven  the  child  to  leave  him ;  but  ordinar- 
ily, where  iliere  is  no  fault  upon  the  part 
of  -the    parent,    a    child    who    voluntarily 


abandons  tlie  parent's  home,  for  the  pur- 
pose of  seeking  its  fortune  in  the  world, 
or  to  avoid  parental  discipline  and  re- 
straint, forfeits  the  claim  to  support,  and 
the  parent  te  under  no  obligation  to  pay 
therefor.  A  boy  may  be  emancipated  for 
some  purposes,  and  may  not  be  emanci- 
pated for  others.  There  may  be  a  total 
emancipation  or  a  partial  emancipation. 
If  the  plaintilTs  contention  is  true  in  tbia 
case,  the  father  ran  the  boy  off  and  per- 
mitted him  to  go  to  work,  and  to  earn 
wages  and  to  collect  his  money.  That 
would  be  an  emani^ipatiou  for  certain  pur- 
poses. That  would  authorize  the  boy  to 
make  contracts,  collect  the  money,  and 
spend  the  money.  Tbe  father  couldn't 
then    come   and   collect   his   money.      That 


cipation,  on  which  the  burden  of  proof  rest- 
ed upon  the  father,  and  be  should  have  an 
opportunity  to  show  it. 

But  where  the  child  goes  across  the  con- 
tinent OS  his  own  master,  the  father  will 
not  be  liable.  Thus,  in  Johnson  v.  Gibson, 
4  E.  U.  f^mith,  23],  a  minor  who  bad  been 
living  in  his  father's  family  in  the  East, 
but  receiving  bis  own  wages,  departed  for 
California.  His  father  advsJiced  him  money 
for  his  passage,  but  neither  received  his 
earnings  nor  provided  for  his  support 
abroad.  While  in  California  he  was  taken 
sick  and  was  nursed  by  the  assignor  of 
the  plaintiff,  and  it  was  held  upon  tlie 
whole  case  that  there  was  evidence  sufS- 
cient  to  warrant  the  conclusion  that  the 
father  had  waived  his  son'-s  earnings,  and 
that  he  was  not  responsible  for  his  son's 
necessaries  for  this  reason. 

Bo,  In  Brosius  v.  Barker,  164  Mo.  App. 
057,  136  S.  W.  18,  where  the  plaintiff,  a 
pbysician,  had  rendered  medical  services  to 
tlie  defendant's  son,  ill  of  typhoid  fever,  in 
Oregon,  and  had  guaranteed  or  assumed  the 
hospital  charges,  of  which  he  had  an  ss- 
signment,  the  father  being  resident  in  Mis- 
sonri,  the  court  said:  "We  hold  that  where 
tbe  child  who  is  physically  and  mentally 
able  to  take  care  of  himself  has  voluntarily 
abandoned  the  parental  roof  and  turned  his 
back  to  its  protection  and  influence,  and  has 
gone  out  to  flght  the  battle  of  life  on  hig 
own  account,  the  parent  is  under  no  obliga- 
tion to  support  bim.  .  .  .  The  ptaintilT 
claims  he  liad  no  knowledge  of  tiie  fact  that 
the  son  was  no  longer  under  parental  con- 
trol, and  ior  tliat  reason  the  emancipation 
defense  cannot  be  made  against  hie  claim. 
We  have  been  unable  to  find  any  autiiorities 
supporting  appellant's  contention.  .  .  . 
In  this  case,  the  plaintiff  knew,  at  tbe  time 
tbe  defendant's  son  applied  to  him  for  ss- 
aistance,  that  tlie  boy  was  not  living  with 
bis  parent.  He  was  informed  that  the 
father  lived  in  this  state,  and  therefore,  it 
•eeme  to  us  that  tbe  arrangement  between 
the  father  and  son,  under  which  the  hoy 
had  left  home,  was  a  matter  plaintiff  should 
have  inquired  into  before  rendering  the 
40  LJ{.A.(N.S.) 


services   to   the   boy   on   the   credit   of   the 

The.  English  rule  was  enforced  in  Morti- 
more  v.  Wright,  a  Meea.  t  W.  482,  S  L. 
J.  Exch.  N.  S.  158,  4  Jnr.  465,  where  the 
son,  for  the  tost  two  and  a  half  years  of 
his  minority,  lodged  with  the  plaintiff,  hav- 
ing an  occupation  for  which  he  received 
about  a  pound  a  week,  and  paid  his  board, 
but  for  the  lost  six  or  seven  months  of  his 
minority  he  was  not  able,  through  illness, 
to  pursue  his  usual  occupation,  and  was 
supplied  with  board  and  the  necessaries  of 
his  illness  by  the  plaintiff.  It  was  held 
that  his  father  was  not  liable  to  tbe  plain- 
tiff therefor. 

But  if  the  son  returns  home  and  is 
treated  in  illness  by  a  physician,  with  Iiis 
father's  knowledge,  while  again  -a  member 
of  the  family,  the  father  will  be  liable  for 
the  services.  Deane  v.  Annts,  14  Me.  2S; 
Swoin  V.  Tyler,  26  Vt.  9. 

iSo,  on  the  other  hand,  the  father  will 
not  he  liable  where  the  credit  is  given  only 
to  the  son.  Thus,  where  a  son  was  taken 
ill  while  io  the  service  of  the  plaintiff,  un- 
der a  contract  between  them  that  the  plain- 
tiff should  pay  him  his  wages,  and  the 
father,  at  the  request  of  the  plaintiff,  bad 
relinquished  to  the  son  by  a  written  in- 
strument all  claim  for  his  services,  author- 
izing him  to  contract  for  himself,  and  stat- 
ing that  he  would  pay  no  debto  incurred 
by  the  son,  and  tbe  plaintiff's  account  for 
the  expenses  of  the  son's  illness  was  charged 
to  the  son,  if.  was  held  that  the  father  was 
not  liable  for  such  expenses,  as  the  credit 
was  given  entirely  to  tbe  son.  Vnrney  v. 
Young,  11  Vt.  258. 

The  cases  where  expenses  other  than 
those  of  illness  are  concerned  vary  so  much 
in  the  particular  circumstances  that  it  is 
not  easy,  considering  the  diverse  and  often 
shifting  views  of  the  general  liability  of 
the  parent  for  necessaries,  to  formulate 
general  rules  on  the  subject.  But  it  is 
generally  conceded  that  the  parent  is  not 
liable  for  the  ordinary  erpcnses  of  his  child 
who  lives  away  from  home  and  is  self-sup- 
porting.   Gotts  T.  Clark,  76  111.  22D;  Coop- 
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would  be  an  emancipation  for  that  pur- 
pose. But  if  the  fatlipr  was  in  fault,  if 
he  ran  the  bo;  ofF  from  home,  then  tlierc 
could  be  no  emancipation  which  woulcl  re- 
lieve the  father  from  the  duty  of  provid- 
ing neceeeitieH  for  the  son,  in  t)ie  event 
he  was  down  sick  and  died.  I  charge 
fou  that  if  the  plaintifF  hat  satiafled  you 
by  the  greater  weight  of  the  evidence  tjiat 
the  defendant  drove  his  young  son,  Wil- 
liam Tliompaon,  away  from  hia  home,  you 
will  answer  the  Srat  iaaue,  'No,'  The  first 
issue  is ;  'Had  the  deceaaed,  William 
TboiiipMD,  Jr.,  been  emandpated  by  hia 
father,  and  was  he  still  emancipated  at  the 
time  of  his  deatht'     80,  then,   U  you  ilnd 


from  this  evidence,  and  by  the  greater 
weight  of  it,  that  his  father  drove  hint 
away  from  home,  and  be  remained  away, 
according  to  the  evidence,  twelve  months 
or  aixteen  month  a,  or  whatever  you  may 
find  to  be  the  time,  and  was  taken  sick 
and  died,  your  answer  to  the  first  issue 
will  he,  -No,'  because  that  didn't  emanci- 
pate, didn't  relieve  the  father  from  his 
duty  to  loolc  after  and  protect  and  care  for 
hia  SOD,  becauBC  lie  waa  in  fault,  if  you 
find  that  he  ran  him  away  from  home. 
But  if  you  find  that  tlie  hoy  left  of  hia 
own  volition,  because  he  wanted  to  go,  be- 
cause he  was  tired  of  home  and  wished 
to   escape   parental   control   and   c 
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zeived  his  own  wages);   Kelley 
49  N.  U.  187,  G  Am.  Rep.  49U;  Raymond  v. 
Loyl,  10  Barb.  483. 

Where  the  action  was  founded  on  an  ac- 
count which  the  plaintiff  bad  against  the 
defendant  for  neceseary  articles  of  cloth- 
ing, which  be  bad  furnished  to  the  defend- 
ant's minor  daughter  while  she  was  at  work 
for  him  (with  the  defendant's  Doneont), 
beyond  the  price  of  her  labor,  and  there 
was  no  proof  that  the  defendant  had  re- 
linquished his  right  to  the  earninga  of  hia 
daughter,  or  that  he  conaented  to  her  buy- 
ing any  of  the  articles  of  clothing  of  th« 
plaintltr,  or  that  the  defendant  had  neglect- 
ed to  furnish  her  with  clothing  necessary 
and  proper  for  her  condition  in  life,  it  waa 
held  that  there  could  be  no  recovery,  as 
the    defendant   gave    his    daughtei 


thority    to    procure   the   clothing,   and   ' 
""■   ""  'lad   none   from   the   defendant 
:    and  also  there   t 


plaintiff  hac 


omission  of  duty  on  the  part  of  the  de- 
fendant ae  to  furnishing  bis  daughter  with 
all  necessary  clothing.  Clinton  v.  Rowland, 
24  Barb.  634. 

In  Gordon  v.  Potter,  IT  Vt.  348,  where  a 
boy,  with  the  consent  of  hia  father,  who 
allowed  biin  part  of  his  earnings,  worked 
away  from  home,  it  was  held  that  the  father 
would  not  be  liable  for  clothes  furnished 
his  son  without  aome  authority  from  him, 
express  or  implied;  and  the  court  seemed  to 
be  of  the  opinion  that  no  authority  would 
be  implied  from  absolute  destitution. 

So,  where  the  minor  is  a\fay  without 
the  parent's  consent,  the  parent  is,  in  gen- 
eral, not  liable  for  necessaries  furnished. 
Miller  v.  Uavis,  49  111.  App.  377,  where  the 
court  said:  ''Where  the  child  resides  away 
from  home  without  the  consent  of  the  par- 
ent, in  order  to  hold  the  parent  for  goods 
fumisbcil,  an  expreab  promise  must  he 
proven,  or  the  facts  and  circumstances  must 
be  such  that  a  promise  can  be  inferred. 
There  is  a  difference  between  circumstancea 
from  which  a  promise  may  be  inferred,  and 
circumstances  that  would  lead  a  rcasonnble 
man  to  believe  the  poods  would  be  paid  for. 
Parents  often  pay  debts  improvidcntiv  made 
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,  by  children  when  there  is  no  legal  obliga- 
tion to  do  ao.  It  is  sometimes  done  froiu  a 
spirit  of  pride,  and  sometimes  to  prevent 
unpleasant  consequences  following  the  child. 
Under  such  circumstancea  a  reasonable  mua 
would  be  led  to  infer  that  tlie  parent  would 
pay." 

'*if  a  child  leave  his  father's  house,  to 
seek  bis  fortune  in  the  world,  or  avoid  do- 
mestic discipline  and  restraint,  or  escape 
from  justice,  the  authority  of  the  father 
to  purchase  necessaries  is  not  implied." 
Uwen  V.  Wright,  5  Port.  (Ala.)  4;(5,  30 
Am.  Dec  672    (obiter). 

In  Corney  v.  Jiarrett,  4  Or.  17],  where 
the  dcfcudajit  engaged  board  for  his  son  ut 
the  plaintiff's  hotel,  and  after  paying  for 
the  same  for  two  weeks,  he  told  the  land- 
lord that  he  would  not  be  responsible  for 
bis  son's  board  any  longer,  and  to  put  him 
out  of  the  hotel,  it  was  held  that  the  de- 
fendant waa  not  liable  for  any  further 
board  for  his  son. 

In  Schnuckle  v,  Rierman,  89  III.  454,  it 
was  held  tltat  where  a  daughter  leaves  her 
fatlicr's  bouse  without  cause,  and  is ,  se- 
creted by  a  neighbor,  the 
recover  for  her  board'. 

But  a  girl  between  eight  a 
of  age  is  subject  to  the  part 
does    not    forfeit    her    claim    1 
voluntarily   remaining   av 
tber's  bouse,  against   his 
Keen,  101  III.  App.  519. 

In  Angel  v.  McLellan,  ]6  Mass.  28,  8  Am. 
l)cc,  118,  an  action  against  a  father  for 
necessaries  furnished  in  a  fi'reign  country 
to  a  BOD,  who  was  a  fugitive  from  the 
justice  of  his  native  country,  the  court 
said;  "The  father  is  obliged  to  support 
his  children  while  they  remain  part  of  hin 
family.  Perhaps  if  he  fail  to  furnish  tltem 
with  clothing  and  fnod  necessary  lot  me 
support  of  life,  anyone  who  furnished  auch 
necessaries  may  maintain  an  action  against 
the  father,  upon  the  presumption  of  an  aa- 
sent  on  his  part.  Perhaps,  also,  if  he  eruel- 
ly  and  causelosaly  turn  them  out  of  doora, 
they  would  carry  with  tliem  a  credit  on  the 
father  for  the  means  of  support.  .  .  . 
However  this  may  be,  we  think  it  clear 
that,  when  a  child  leaves  his  parent's  house 
voluntarily,  for  the  purpose  of  seeking  his 


eighbor  cannot 


1  support  by 
from  her  fa- 
ll.    Bradley  v. 
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axii  bmIc  his  fortune  in  life  for  htmsolf, 
and  was  earning  mone}^,  and  had  on  hand 
at  tlie  time  of  liis  death  this  htif^y,  which 
sold  for  137.50,  accordin;;  to  the  testimony, 
and  the  natch,  whit^h  sold  for  $5,  and  thia 
balance  in  the  hands  of  Mr.  EHrd  of  $16.20, 
then  you  would  find,  gentlemen,  the  an- 
swer to  this  firat  issue  to  be  'Yes.' " 

The  authorities  are  not  uniform  on  this 
qitestioii;  but  they  fully  sustain  the 
charge.  2  Kent,  Com.  193;  Tjler,  Infancy, 
114;  29  Cyc.  1009;  Owen  v.  White,  5  Port. 
(Ala.)  435,  30  Am.  Dec.  573;  Weeks  v. 
Merrow,  40  Me.  ISl;  Bennett  t.  Gillette, 
74    Am.    Dec.    note   on    paj'e    782. 

In  2  Kent,  supra,  the  author  says;     "If 


«  father  suffers  the  children  to  remain 
abroad  with  their  mother,  or  if  he  forces 
them  from  home  by  severe  usage,  he  is 
liable  for  their  necessaries." 

In  Tyler  on  Infancy,  supra:  "If  the 
patent  turn  away  his  clijld  from  home, 
or  so  cruelty  treat  him  that  he  cannot  Te> 
main  under  the  parental  roof,  or  abandon 
him  without  adequate  provision,  the  rule 
is  well  settled  that  such  parent  may  be 
mode  to  pay  for  necessaries  furnished  such 
infant  child." 

In  Cjc.  supra:  'The  mere  fact  that  a 
child  is  living  sway  from  home,  with  tlie 
consent  of  the  parent,  does  not  relieve  the 
latter    frum    liability    for   \' 


fortune  in  the  world,  or  to  avoid  the  dis- 
cipline and  restraint  so  necessary  for  tlie 
due  regulation  of  families,  he  carries  with 
him  no  credit;  and  the  parent  is  under  no 
obligation  to  pav  for  his  support." 

In  Hunt  V.  Thompson,  4  111.  179,  30  Am. 
Dec.  538,  an  action  for  clothes  furnished  a 
minor  son,  it  whs  held  that  it  was  not  rea- 
sonable to  presume  that  a  father,  because 
he  allowed  a  son  between  fifteen  and  eigh- 
teen years  of  age  to  visit  friends  in  an- 
other state,  also  gave  bim  authority  to  take 
board  at  a  tavern  tor  five  or  sir  months, 
and  until  he  should  outgrow  bis  clothes 
or  wear  them  out,  and  then  purchase  otheri 
at  will;  the  court  stating  that  those  who 
supply  the  infant  must  know  of  his  rela- 
tions with  his  father. 

Knowledge  of  the  reisttons  between  the 
parent  and  the  child  wliich  is  required  of 
one  supplying  the  child,  in  Hunt  v.  Thomp- 
son, supra,  and  Brosius  v.  Barker,  154  Mo. 
App.  Q57,  136  S.  W.  18,  has  been  held  not 
f->  be  required  in  a  case  where  there  had 
been  an  agency,  as  the  continuance  of  that 
might  be  presumed  until  actual  or  con- 
structive notice  wsB  received  of  its  ter- 
mination. Murphy  v.  Otfenheimer,  84  III. 
39,  25  Am.  Rep.  434. 

The  question  whether  the  child  had  the 
parent's  authority  for  a  course  of  condurit 
which  made  necessary  the  incurring  of  the 
obligation  in  question  is  sometimes  one  of 
ordinary  business  agency.  Thus,  in  Bush- 
nell  V.  Bishop  Hill  Colony,  28  111.  204, 
where  articles  had  been  ordered  for  a  farm, 
the  question  was  simply  one  of  fact  wheth- 
er a  young  man  under  twenty-one  was  car- 
rying on  a  farm  on  his  own  account,  his 
mother  keeping  house  for  him,  or  whether 
theT  were  cultivating  and  conducting  the 
farii  for  the  benefit  of  the  father,  who 
owned  it  and  lived  in  another  stntp. 

But  a  son  supplied  with  expenses  for  a 
week  or  ten  days,  and  sent  to  London  to 
look  out  for  a  ship,  may  not  bind  his  father 
tor  his  board  during  an  indefinite  stay 
without  authority.  Shelton  t.  Springett, 
20  Eng.  L.  4  Eq.  Eep.  281. 
Miscellaneous. 

Where  a  man  abandoned  his  wife  and 
daui^htcr,  the  wife  took  shelter  in  the  alms- 
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house,  and  the  daugiiter  was  *for  many 
years  supported  by  her  grandmother.  After 
the  father's  decease  an  application  was 
made  in  equity  by  his  representatives  to  be 
relieved  of  a  judgment  in  favor  of  the  per- 
sonal representatives  of  the  grandmother, 
for  the  daughter's  support,  and  it  was  held 
that  equity  would  not  interfere.  Tomkins 
T.  Tomkins,  11  N.  J.  Eq.  E12. 

While  children  at  school'  are  not  within 
the  scope  of  this  note,  reference  may  ha 
made  here  to  Parker  t.  Tillinghast,  19  Abb. 
N.  C.  190,  where  a  resident  of  New  York 
placed  his  minor  son  at  school  in  New  Hamp- 
shire, and  the  boy,  who  (stated  that  he) 
had  only  a  thin  overcoat,  and  had  out- 
grown his  other  clothes,  ordered  clothes  of 
tbe  plaintiff;  and  the  court,  in  holding  that 
the  question  of  the  father's  liability  was 
one  for  the  jury,  stated  that  the  boy  was 
entitled  to  clothing  suitable  to  the  climate, 
and  which  would  permit  him  to  make  i 
presentable   appearance   at   the   school,   and 


■  eon  had  the  i 
cure  them  on  the  father's  credit.  This  is 
founded  on  the  rule  that  if  the  parent  neg- 
lects his  duty,  any  other  person  who  sup- 
plies the  necessaries  is  deemed  to  have  con- 
ferred a  benefit  on  the  delinquent  parent, 
for  which  the  law  raises  an  implied  proni' 
ise  to  pay  on  the  part  of  the  parent " 

In  Farmingtnn  v.  Jones,  36  K.  H.  271, 
where  the  piaintifTs  daughter,  over  eighteen 
years  of  age,  whs  residing,  presumably 
with  his  consent,  at  the  house  of  another 
person,  smallpox  hroke  out  at  that  house 
and  she  became  ill  with  it.  The  town  author- 
ities declared  it  a  pesthouse,  and  quaran- 
tined the  inmates  without  authority.  It 
was  held  that  they  could  recover  of  the 
father  for  the  expenses  of  the  girl's  sick- ' 
ness,  paid  out  for  her  while  she  was  so  de- 
It  may  be  noted  that  in  cases  where  the 
question  arises  of  the  liability  of  the  father 
for  the  support  of  a  child  when  the  parents 
are  separated,  it  is  sometimes  laid  down 
as  a  principle  that  the  father  is  liable  for 
the  support  of  a  young  child  where  he  suf- 
fers the  child  to  remain  with  a  person  from 
whose  custody  he  could  have  regained  him 
by  habeas  corpus.  B.  B.  B. 
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Dished  the  child;  and  the  parent  ii  lia- 
ble, where  hiB  .misconduct  or  abuse  boa 
driven   the   child   to   leave   home." 

In  Owen  v.  White,  supra,  the  court  lays; 
"If  a  child  leave  his  father's  house  to 
seek  his  fortune  in  the  world,  or  avoid 
domcBtic  discipline  and  restraint,  or  es- 
cape from  justice,  the  authority  of  the  fa- 
ther to  purchase  necessaries  is  not  implied. 
But  'if  a  father  abandon  his  duty  to  hi« 
infant  child,  so  that  he  is  forced  to  leave 
his  house,  he  is  liable  for  a  suitable  main- 
tenance. And  the  principle  of  the  distinc- 
tion la  that  in  the  one  case  the  father  is 
blameless,  and  in  the  other  blamable." 
And  in  Weeks  v.  Merrow.  supra:  "If  a 
minor  is  forced  out  into  the  world  by  the 
cruelty  or  improper  conduct  of  the  parent, 
and  is  in  wnnt  of  necessaries,  such  neces- 
saries may  be  supplied,  and  the  value 
thereof  collected  of  the  parent,  on  an  im- 
.  plied   contract." 

It  follows,  therefore,  as  there  was  evi- 
dence that  the  defendant  had  driven  his 
minor  son  from  home,  that  there  was  no 
error  in  drying  the  motion  for  judgment 
of  nonsuit;  and  the  charge  being  in  ac- 
cordance with  law  and  justice,  the  judg- 
ment  is   affij'Died. 


J.  P.  WILLIAMS. 

(30   Okla.   728,   121    Pac.   276.) 

Dsmagea  —  carrier  —  failure  to  deliver 
mer  r  r  -  Ko- ro  u  n  d . 

Where  a  carrier  contracts  with  a  shipper 
to  deliver  certain  machinery,  a  merry-go- 
raund,  to  a  certain  place  by  a  certain  day 
for  a  specittc  purpose,  and  haa  full  notice 
of  the  nature  of  the  purpose,  is  fully 
warned  of  the  use  to  which  the  machinery 
is  to  be  put,  and  of  the  importance  of  hav- 
ing it  there  on  the  particular  day  specified, 
and  of  the  damage  or  loss  of  earnings  which 
would  result  frum  fatilure  to  deliver  same 
on  the  day  agreed  upon,  and  undertakes 
such  shiptnent  with  full  knowledf^e  that 
such  conditions  and   the  expected  earnings 
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are  the  moving  motive  on  the  part  of  the 
shipper,  and  thereupon  througn  want  of 
diligence  fails  to  deliver  such  machinery 
until  after  the  day  agreed  upon,  and  after 
the  time  has  expired  when  such  machinery 
can  be  operated  with  any  profit,'  such  car- 
rier is  liable  in  such  amount  as  will  rea- 
sonably compensate  the  shipper  for  the 
damage  done.  And,  if  the  amount  of  earn- 
ings or  profits  can  be  estimated  with  a  rea- 
sonable degree  of  accuracy,  they  then  be- 
come the  moat  just  and  adequate  measure 
of  damages. 

(January  16,  191S.) 

ERROR  to  the  County  Court  for  Mar- 
shall County  to  review  a  judgment  in 
plaintifTs  favor  in  an  acticm  brought  to 
recover  damages  for  the  Diligent  failure 
of  defendants  to  deliver  a  shipment,  of 
freight  a*  required  by  contract. 


Statement  by  H>rrl96n,  C: 

This  action  was  filed  in  the  county  court 
of  Marshall  county  December  7,  1S08,  by 
J.  P.  Williams  against  the  St.  Louis  k  San 
Francisco  Railroad  Company  and  the  Ft:. 
Smith  &,  Western  Railroad  Cmupany  for 
damages  for  failure  of  the  two  carrier 
companies  to  deliver  a  certain  merry-go- 
round  from  the  town  of  Indianola,  Okla- 
homa, to  Madill,  Oklahoma,  nithia  time 
to  be  used  by  plaintiS  at  a  picnic  held  in 
Madill,  Oklahoma,  on  August  14  and  15, 
1608.  On  August  ^0,  1908,  plaintiff,  J.  P. 
Williams,  tendered  for  shipment  to  the 
Ft,  Smith  k  Western  Railroad  Company 
at  Indianola,  Oklahoma,  the  merry-go- 
round  in  question,  the  same  being  accept- 
ed by  said  railroad  company  under  an 
agreement  between  plaintiff  and  said  com- 
pany that  said  property  would  be  delivered 
to  plaintiff  at  Madill,  Oklahoma,  not  later 
than  the  morning  of  the  14th  of  August, 
and  was  loaded  for  sbipment  August  10th. 
Th«  Ft  Smith  ft  Western  Railroad  Com- 
pany delivered  same  to  the  St.  Louis  A  San 
Francisco  Railroad  Compaiiy  at  Weleetka, 
Oklahoma,  and  the  St.  Louis  ft  San  Fran- 
cisiJo  Company  curried  it  from  Weleetka. 
to  Madill  {  the  same  reaching  Madill  about 
6  o'clock  in  the  evening  of  August  14th. 
The  evidence  shows  that  the  defendant  Ft. 
Smith  k  Western  Railway  Company  wa« 
informed  of  the  nature  of  the  shipment 
and  of  the  npccseity  for  having  the  merry- 
go-round  at  Madill  in  time  for  use  on  the 
morning  of  the   14th  of  August,  and  that 


JJole.  —  As  to  liability  of  carrier  for 
loss  of  prolits  incident  to  delay  in  delivcr.v 
of  articles  intended  for  uae,  and  not  for 
pale.  Bee  note  to  Harper  Furniture  Co.  v. 
Southern  Kvp.  Co.  30  L.R.A.(N.S.)  483. 
.And  see  also  nole  to  Wcstnn  v.  Rnston  & 
M.  II.  Co.  4  L.R.A.(K.S.)  560.  as  to  meas- 
ure of  carrier's  liability  for  preventing  ex- 
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hibition  or  show  by  breach  of  contract  of 

carriage. 

Numerous  other  aspects  of  the  general 
question  as  to  loss  of  profits  aa  measure  of 
damages  are  covered  in  notes  cited  in  the 
Indev  to  Notes  under  the  title  "pamages," 
subtitle  "LoBB  of  Proflte," 
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it  waa  fully  explained  to  the  defendftnt 
compaif;  by  plaintiff  that  plaintiff  wm 
going  to  use  said  merrj-go-round  at  Ma- 
dill  during  the  two  days'  picnic,  and  par- 
ticularly and  definitely  informed  plaintiff 
that  he  wanted  it  to  reach  Madill  in  time 
to  b«  put  up  and  ready  for  um  on  the 
morning  of  the  14tb  of  August;  that  being 
the  flrat  day  of  the  two  days'  picnic.  The 
waybill  issued  by  the  defendant  company 
to  plaintiff,  a  copy  of  which  is  made  a 
part  of  the  reoord,  bear*  this  notice: 
"Please  hurry  through.  MUST  be  at  Ma- 
dill by  the  8-14."  From  the  evidence  in 
the  record  the'  distance  from  Indianola  over 
the  Ft.  Smith  &  Western  Railway  to  We- 
Jeetka  ia  2S  miles,  and  the  distance  from 
Weleetka  over  the  St.  Louis  A.  San  Fran- 
cisco Railway  to  Madill  is  lOB  miles.  It 
also  appears  from  the  evidence  that  the 
TD«rry-go- round  wsa  received  by  the  St. 
Louis  A,  San  Francisco  Railroad  Company 
at  Weleetka  some  time  during  the  evening 
of  August  13th,  and  was  handled  or  for- 
warded by  such  company  on  the  first  train 
ont  to  Madill,  reaching  Madill  over  the 
Frisco  about  5  o'clock  on  the  evening  of 
the  14th,  having  been  three  days  in  tran- 
sit from  Indianola  to  Weleetka,  a  distance 
of  28  miles,  and  having  been  carried  by  the 
Frisco  road,  a  distance  of  109  miles,  in 
something  like  twenty -four  hours'  time. 
The  plaintiff  below  sued  for  *425  alleging 
that  he  had  been  damaged  in  the  sum  of 
S400  in  loss  of  profits,  and  the  sum  of  $25 
in  amount  paid  as  license  to  run  liis  ma- 
chine at  Madill,  and  that  all  of  such  losses 
were  the  diiect  result  of  the  negligence  and 
unneeessary  delay  in  shipment  by  the  de- 
fendant carriers. 

Each  of  the  defendant  carriers  appeared 
and  filed  their  separate  answers  to  plain- 
tiff's petition;  the  same  being,  in  effect, 
general  denials  of  the  allegations  contained 
in  the  petition.  Upon  a  trial  of  the  cause, 
which  was  had  to  a  jury,  tbe  plaintiff  ob- 
tained a  verdict  against  the  Ft.  Smith  & 
Western  Railroad  Company  for  $200,  the 
court  having  peremptorily  instructed  the 
jury  to  return  a  verdict  releasing  the  San 
Francisco  Railway  Company  from  any  lia- 
bility, upon  which  verdict  the  court  ren- 
dered judgment  in  favor  of  plaintiff  and 
against  defendant  Ft.  Smith  &  Western 
Railroad  CfHnpsny  in  the  sum  of  $200,  from 
which  judgment  and  order  of  court  overrul- 
ing the  motion  for  new  trial  the  Ft.  Smith 
k  Western  Railroad  Company  appeals  to 
this  court. 

Messrs.  C.  E.  Warner  and  B.  P.  Har- 
per for  plaintiff  in  error. 

Messrs.  F.   E.   Kennamer  and  Cfaarles 
A.  Coakley  for  defendant  in  errgr. 
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Harrison,  C,  filed  the  following  opinion: 

Plaintiff  in  error  complains  of  nineteen 
separate  assignments  of  error,  but  in  its 
brief  discusses  and  reviews  them  all  under 
three  general  heads,  vix.:  First.  It  was 
error  for  the  court  to  admit  evidence  tend- 
ing to  show,  and  to  instruct  the  jury,  that 
plaintiff  was  entitled  to  recover  the  prof- 
its which  he  alleges  he  would  have  re- 
ceived. Second.  The  court  erred  in  re- 
fusing to  give  instruction  No.  1,  asked 
by  the  defendant,  which  reads  as  follows: 
"You  are  instructed  that  upon  the  evidence 
in  this  case  it  is  your  duty  to  return  a  ver- 
dict for  the  defendant.  Ft.  Smith  k  West- 
em  Railroad  Company."  Third.  The  meas- 
ure of  damnge  in  any  event  could  not  be 
the  gross  receipts;  but  plaintiff's  recovery 
should  have  been  limited  to  the  net  receipts. 
These  three  propositions  are  all  included 
in  the  one  general  proposition  "whether  a 
loss  of  contemplated  profits  is  a  proper 
element  of  damage." 

This  has  ever  been  looked  upon  and 
treated  by  the  courts  as  a  veied  and  diffi- 
cult question.  It  has  been,  and  will  always 
be,  impossible  to  lay  down  any  fixed  and 
definite  rule  correctly  applicable  in  all 
cases.  There  has  uever  been  a  rule  estab- 
lislied  which  was  decisive  and  universally 
followed  by  the  courts  in  all  cases,  but  the  ' 
inclination  of  the  earlier  authorities  to 
hold  that  contemplated  profits  per  ee  were 
improper  elements  of  damage  has  given 
way  under  the  riper  wisdom  of  jurispru- 
dence, anil,  instead  of  holding  to  the  earlier 
inclination,  the  weight  of  authorities  in 
modern  jurisprndeiice  either  holds  or  con- 
cedes that,  where  a  loss  of  promts  is  not 
too  remote  or  conjectural  to  be  susceptible 
of  computation  with  reasonable  accuracy, 
they  are  proper  elements  of  damage.  This 
rule  is  recognized  with  approval  by  each  and 
all  of  the  following  authorities  cited  by 
counsel  for  plaintiff  in  error  in  support  of 
his  first  proposition:  Strawn  v.  Cogswell, 
28  III.  461;  Frazer  v.  Smith,  60  111.  145: 
Galveston,  H.  &  3.  A.  R.  Co.  v.  Jesses,  2 
Tex.  App.  Civ.  Cas.  (Willson)  3fil,  and -au- 
thorities cited;  People's  Sav.  Bank  v.  Wat- 
erloo k  C.  F.  Rapid  Transit  Co.  118  Iowa, 
740,  92  N.  W.  891 ;  Bartow  v,  Erie  R.  Co. 
T^  N.  J.  L.  12,  Q2  Atl.  489;  Houston  k 
T.  C.  R.  Co.  V.  Hill,  83  Tei.  38],  El  Am. 
Rep.  842;  Western  U.  Teleg.  Co.  v.  Crall, 
39  Kan.  680,  18  Pac.  719;  Moulthrop  v. 
Hyett,  105  Ala.  493,  53  Am.  St.  Rep.  139, 
17'  So.  33;  Williams  V.  Islsnd  City  Mer- 
cantile k  Mili.  Co.  25  Or.  B73,  37  Pac.  51; 
Brisham  v.  Carlisle,  78  Ala.  241,  66  Am. 
Rep.  28;  Paola  Gas  Co.  v.  Paola  Glass  Co. 
58  Kan.  022,  54  Am.  St.  Sep.  598,  44  Pac. 
821;  Cutting  t.  Miner,  30  App.  Div.  467. 
62  Nt  y.  Supp.  ssfli  Griffin  v.  Colver,  10 
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N.  Y,  480,  69  Am.  Dec.  718;  Western  Gravel 
Road  Co.  V.  Coi,  39  Ind.  2(13;  Florida 
Northern  R.  Co.  v.  Boutliero  Supply  Co. 
112  Ga..  i,  37  S.  E.  130;  Bell  v.  Reynolds. 
78  Ala.  611,  50  Am.  Rep.  65;  Pollock  t. 
G&ntt,  69  Ala.  373,  44  Am.  Rep.  GIO; 
Witherl)ee  t.  Meyer,  165  N.  Y.  446,  BO  N. 
E.  6S.  In  each  of  the  above  caees  the  rule 
had  been  either  rejected  or  followed  in  the 
lower  coiirta;  and  the  appellat«  courts  in 
reversing  the  judgment  where  the  rule  had 
tieen  folloii'ed,  or  in  afllTming  the  judgments 
where  the  rule  had  been  denied,  did  eo  pure- 
ly upon  tlie  ground  that  the  profita  con- 
tended for  in  Buch  caseB  were  entirely  too 
remote,  speculative,  and  conjectural  to  be 
egtimatcd  with  any  degree  of  accuracy,  and 
not  upon  the  ground  that,  though  the  prof- 
its might  be  estimated  with  a  reasonable 
degree  of  certainty,  they  were  per  ae  im- 
proper elements  of  damage. 

In  the  cnae  of  Paola  Gaa  Co.  v.  Paola 
Glaas  Co.  5S  Kan.  622,  54  Am.  St.  Rep. 
SSB,  44  Pac.  621,  cited  by  plaintiff  in  error, 
Mr.  Juatice  Johnston  in  rendering  the  opin- 
ion says;  "It  ia  urged  that  damages  can- 
not be  measured  by  the  anticipated  profits, 
as  the  calculation  ia  necessarily  based  on 
conjecture  ratlier  than  upon  facts.  It  ia 
the  aim  of  the  law  to  give  a  party  injured 
by  the  breach  of  a  contract  all  the  dam- 
ages which  he  may  Buffer  from  such  breach; 
and,  wliero  the  contract  ia  made  with  a 
Tiew  to  future  profits  and  such  profits  are 
within  the  contemplation  of  the  parties, 
they  may,  where  they  can  be  established 
with  certainty,  form  a  juat  measure  of 
damage.  It  has  been  said  that  as  a  general 
rule,  with  a  few  exceptions,  anticipated 
proflta  prevented  are  not  recoverable  in  the 
way  of  damagea  for  the  breach  of  contract; 
but  it  is  well  settled  in  this  state  that  dam- 
ages based  on  prositective  profits  which 
would  have  been  realized  had  the  contract 
been  performed  may  be  allowed,  providing 
they  are  fairly  within  the  contemplation 
of  Hie  parties,  are  the  direct  and  natural 
consequence  of  the  breach  of  the  contract, 
and'  are  susceptible  of  being  ascertained 
with  reasonable  certainty,"— citing  Hoge  v. 
Norton,  22  Kan.  374 ;  Brown  v.  lladley,  43 
Kan.  287,  23  Pac.  462;  Arkansas  Valley 
Town  ft  Land  Co.  v.  Lincoln,  56  Kan.  145, 
42  Pae.  706.  In  the  case  of  Williams  v. 
laland  City  Mercantile  A  Mill.  Co.  25  Or. 
673,  37  Pac.  49,  cited  by  plaintiff  in  error, 
Mr.  Justice  Bean  in  rendering  the  opinion 
says :  "The  object  of  damages  is,  pri- 
mnrily,  compensittion  to  an  injured  patty 
for  a  loss  sustained;  and  the  rule  is,  pri- 
marily, that  only  such  damages  can  be  re- 
covered as  are  the  natural  and  proximate 
result  of  a  breach,  and  that  damaRea  which 
are  purelv  speculative  or  conjectural  are 
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not  recorerable.  But  the  application  of  thia 
rule  varies  as  much  aa  the  facta  of  the 
adjudged  cases  in  which  it  has  been  ap- 
plied. Tliere  is  nothing  in  the  term  'prof- 
its' which  of  itself  excludes  their  being 
given  in  evidence,  and  used  as  the  measure 
of  damagea;  and  when  excluded,  it  is  be- 
cause they  are  either  unnatural  or  remote, 
or  there  are  no  criteria  by  which  to  esti- 
mate them  with  that  certainty  which  the 
law  requires.  Indeed,  in  many  caaea,  prof- 
its are  the  only  certain  or  reliable  mea- 
sure of  damages."  In  case  of  Moulthrop 
V.  Hyett,  105  Ala.  4B3,  53  Am.  St.  Rep. 
139,  17  So.  33,  cited  by  plaintiff  in  error 
above,  Mr.  Justice  McClellan,  in  rendering 
the  opinion  of  the  supreme  court  of  Ala-* 
bama,  says:  "It  seems  reasonable'  that, 
where  proflta  are  thus  lost,  the  defaulting 
party  should  make  them  good,  for  the  ma- 
chinery ia  purchased  with  a  view  to  the 
profits,  and  the  contract  would  not  be  en- 
tered intfl  if  the  profits  were  not  expected 
and  counted  upon.  But  the  difficulty  in 
measuring  damages  by  profits  is  that  they 
are  commonly  uncertain  and  speculative, 
and  depend  upon  ao  many  contingenciea 
that  their  loss  cannot  be  traced  with  rea- 
sonable certainty  to  the  breach  of  the  con- 
tract. When  that  is  the  case,  they  are 
said  to  be  too  remote,  and  the  damagea 
must  be  estimated  on  a  consideration  of 
such  elements  of  injury  as  are  most  direct- 
ly and  certainly  the  result  of  the  failure 
of  performance.  But  in  aome  cases  profita 
are  the  best  possible  measure  of  damages, 
for  the  very  reason  that  the  loas  is  indis- 
putable and  the  amount  can  be  estimated 
with  almost  absolute  certainty." 

None  of  the  above  authorities  have  held 
against  the  justness  of  the  rule  of  apply- 
ing proSts  as  a  measure  of  damagea,  but 
have  merely  held  it  inapplicable  to  the. ease* 
decided.  There  is  more  or  less  inaccuracy 
in  every  action  for  damages  for  breach  of 
contract,  but  in  order  to  justify  a  recovery 
in  any  case,  assuming  that  a  breach  baa 
been  committed,  there  are  two  necessary  ele- 
ments to  be  considered:  One,  that  a  dam- 
age has  been  done;  the  other,  that  such 
damage  is  the  result  of  the  breach.  The 
amount  of  the  one  should  be  computed  with 
reasonable  accuracy.  The  fact  of  the  other 
must  be  determined  with  reasonable  cer- 
tainty. A  less  degree  of  accuracy  ia  re- 
quired in  the  former  than  of  certainty  in 
the  latter,  but  neither  is  required  to  be 
absolute  or  beyond  conjectural  possibilities. 
Where  it  reasonably  appeara  that  a  party 
has  been  damaged,  and  that  auch  damage  is 
the  direct  result  of  the  breach,  then  a  re- 
covery is  justified.  The  next  step  is  to 
ascertain  how  much  will  reasonably  com- 
pensate  the  injured  party.     Thia  should  be 
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computed  bj  the  plainest,  eaiieat,  And  most 
■courate  meaanre  wbicb  will  do  juBtiee  in 
the  premiMS,  and  if  from  the  eotiditiaoa  in 
the  contract,  and  the  natnra  of  the  breach, 
it  reaaonablj  appear*  that  the  extent  or 
amount  of  damages  tnaj  be  more  readily, 
euilj,  rorrectlj',  and  justlj  BBcertained  by 
applying  the  loss  of  profits  as  a  measure, 
if  it  is  evident  that  profits  were  lost  and 
the  amount  thereof  can  be.  calculated  with 
reasonable  accuracy,  then  auch  profits  arc 
the  true  measure  to  be  applied.  In  audi 
cases,  however,  it  should  appear  evident 
that  profits  were  lost.  The  amount  may  be 
estimated  with  only  reasonable  accuracy; 
but  the  fact  that  profits  were  lost  abould 
require  stricter  proof.  Thia  doctrine  is 
deduced  from  s  vast  weight  of  authorities, 
both  American  and  English,  including  2 
Joyce  on  Damages,  and  authorities;  1  Suth- 
erland, Damages,  3d  ed.  and  notes  and 
cases  cited;  1  Sedgw.  Damages,  8th  ed.;  8 
Am.  i,  Eng.  Enc.  Law,  2d,ed.,  and  authori- 
tiee  cited  in  notes;  13  Cyc.  and  chms  cited; 
Bryson  v.  McCone,  121  Cal.  153,  53  Pac. 
637;  Blogen  v.  Thompson,  23  Or.  23fl,  IS 
L.R.A.  315,  31  Pac;  647;  Dart  v.  Laimbeer, 
107  N.  Y.  684,  14  N.  E.  291;  Brown  v.  Had- 
ley,  43  Kan.  ZST,  23  Pac.  492;  Eoge  t. 
Norton,  22  Kan.  374;  Hadley  v.  Barendale, 
9  Exch.  341,  2  C.  L.  R.  617,  23  L.  J.  Eich. 
K.  S.  170,  IB  Jur.  358,  2  Week.  Bep.  302. 
26  Eng.  L.  k  £q.  Sup.  308,  S  Eng.  Rul.  Cas. 
602  (a  leading  case  both  in  England  and 
America) ;  Tootle  t.  Kent,  12  Okla.  674,  73 
Pac.  310;  Choctaw  0.  &  O.  R.  Co.  v.  Jacobs, 
16  Okla.  493,  82  Pac.  602;  Mace  ».  Ramsey, 
74  N.  C.  11;  Butler  v.  Uanhsttan  R.  Co. 
143  N.  Y.  417,  20  L.R.A.  46,  42  Am.  St. 
Rep.  738,  38  N.  E.  454;  Bluegrass  Cordage 
Co.  T.  Luthy  A.  Co.  98  Ky.  683,  33  B.  W. 
836;  Simpson  t.  London  ft  N.  W.  R.  Co. 
L.  H-  1  Q.  B.  Div.  274,  45  L.  J.  Q.  B.  N.  8, 
182,  33  L.  T.  N.  S.  806,  24  Week.  Rep.  294. 
Hence  we  conclude  that  where  a  carrier 
contracts  to  deliver  certain  machinery  to  a 
certain  place  by  a  certain  day  for  specific 
purpoees,  and  has  full  notice  of  the  nature 
of  the  purpose,  is  fully  warned  of  the 
to  which  the  machinery  is  to  be  put,  anil 
of  the  importance  of  having  it  there  on  the 
particular  day  specified,  and  of  the  dam- 
age or  loss  of  earnings  which  would  result 
from  fiiilure  to  deliver  same  on  tin  day 
agreed  upon,  and  undertakes  such  ship- 
ment with,  full  knowledge  that  such  condi- 
tions, and  the  expected  earnings,  are  the 
moving  motive  on  the  part  of  the  shipper, 
and  thereupon  through  want  of  diligence 
fails  to  deliver  such  machinery  until  after 
the  day  agreed  upon,  and  after  the  time 
has  expired  when  such  machinery  can  be 
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operated  with  any  profit,  anch  carrier  is 
liable  in   such   amount  aa   will   reasonably 

I  pen  sate  the  shipper  for  the  damage 
done.  And,  if  the  amount  of  earnings  or 
profits  can  be  estimated  with  a  reasonable 
degree  of  accuracy,  they  then  become  the 
just  and  adequate  measure  of  dam- 
ages. 

This,  we  think,  correctly  presents  the 
real  conditions  of  the  cose  at  bar.  The 
plaintiff  herein  owned  the  merry-go-round- 
It  was  at  Indianola  on  the  day  the  contract 
was  entered  into.  There  was  going  to  be 
a  two  days'  picnic  at  Madill,  Oklahoma. 
Plaintiff  had  purchased  a  right  from  the 
picnic  committee  to  operate  his  machine 
there  during  the  two  days.  He  informed 
tlie  carrier  of  all  these  circumstances,  and 
asked  the  carrier  if  delivery  of  the  ma- 
chinery could  be  made  by  at  least  one  day 
before  the  picnic  began,  or  in  time  to  have 
the  merry-go-round  ready  for  operation  on 
the  morning  of  the  first  day  of  the.  picnic. 
The  agent  of  defendant  company  fully  un. 
derstood  from  the  evidence  in  the  record, 
undenied,  all  the  conditions  involved  in 
the  case,  fully  understood  the  importance 
of  having  the  machinery  at  Madill  on  the 
first  day  of  the  picnic,  and  understood  that 
it  would  be  worthless  for  operation  if  it 
failed  to  reach  Madill  until  after  the  picnic 
was  over,  and  with  this  understanding 
promised  plaintiff  that  he  wouid  deliver 
the  machinery  on  time.  And  thereupon, 
with  this  understanding  between  the  par- 
ties, plaintiff  delivered  the  machinery  to 
the  defendant  company  for  shipment  to 
Madill.  These  facts  are  undisputed  In  tbe 
record.  It  also  appears  from  the  record 
that  the  machinery  in  question  was  turned 
over  to  defendant  for  delivtry  on  the  10th 
of  August,  and  that  defendant  company  was 
nearly  four  days  shipping  such  machinery 
a  distance  of  only  28  miles,  from  Indianola 
to  Weleetka,  no  excuse  whatever  being  giv- 
en for  the  delay;  that  on  the  evening  of 
the  13th  it  was  delivered  by  defendant 
company  to  the  Frisco  Company  and  by  the 
Frisco  Company,  within  the  next  twenty- 
four  hours,  delivered  a  distance  of  109 
miles  to  consignee,  at  Madill,  reaching  Ma- 
dill near  the  close  of  the  first  day  of  the 
picnic.  The  evidence  showed,  also,  that 
plaintiff  upon  receipt  of  the  machinery  im- 
mediately set  to  work  with  a  number  of 
hands  and  worked  all  night  in  order  to  get 
the  machinery  ready  for  operation,  but 
failed  to  do  so  until  between  9  and  10 
n'clock  of  tbe  last  or  second  day  of  the 
picnic. 

'I  he  record  further  disctosee  that  the 
number  of  people  present  on  the  fliit  day 
Z  /  -  1 
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WBS,  if  any  difference,  greater  than  on  tfae 
second  day.  It  showed,  alao,  that  the 
plaintiff,  after  getting  his  machinery  ready 
for  operation,  at  about  10  o'clock  the  sec- 
ond day,  from  about  10  o'clock  on  the 
morning  of  the  second  day  to  the  cloae  of 
the  evening  of  the  same  day,  took  in  (245. 
The  plaintiff  claimed  that  he  lost  C400  by 
reason  of  not  having  his  machinery  ready 
as  agreed  upon.  He  testiflpd  tliat  tie  would 
have  taken  in  $400  mora  had  he  had  his 
machinery  ready  for  operation  during  the 
whole  of  the  two  days.  This  testimony,  of 
course,  was  a,  mere  supposition,  and  not 
to  be  treated  as  a  basts  upon  which  to  com- 
pute the  amount  of  damages.  But  the  fact 
that  be  took  in  $246  during  a  little  more 
than  two  thirds  of  the  second  day,  and  the 
witness  Jorden,  who  operated  the  machine 
and  who  had  been  operating  merry-go- 
rounds  for  seven  years,  testifying  that  the 
net  profits  of  the  time  lost  on  the  second 
day  would  have  been  at  least  $40,  recicon- 
ing  from  what  had  been  taken  in  during 
the  remaining  portion  of  the  day,  and  the 
fact  that  the  crowd  was  larger,  if  any  dif- 
ference, on  the  flrst  day  than  on  the  sec- 
ond, it  appears  to  be  reasonable  that  under 
ordinary  eirciun stances  lie  would  have  tak- 
en in  $200,  tlie  amount  of  the  Judgment, 
during  the  one  and  one  third  days  lost  to 
him.  The  record  shows  there  were  2,.'inn 
to  3,000  people  present  each  day;  that 
there  was  no  other  merry-go-round  on  the 
grounds;  that  the  receipts  were  from  $1  to 
$5  each  run  of  the  machine;  that  a  run 
lasted  three  to  four  minutes.  This,  it 
seems  to  us,  would  offer  a  reasonable  banis 
upon  which  to  estimate  an  approximate 
loss.  It  is  not  unreasonable  to  suppose  that 
the  receipts  would  have  teen  approximate- 
ly the  same  on  the  first  as  on  the  last  day. 
Had  be  been  able  to  run  all  of  the  second 
day  at  the  same  rates  which  he  did  run, 
his  receipts  would  have  been  from  $32.i 
to  $300.  Hence  we  do  not  feel  that  it 
would  be  unreasonable  for  the  jury  to  say 
from  all  the  facta  before  them  that  defend- 
ant was  damaged  at  least  $200  for  the  oni' 
and  one  third  days  lost.  It  vould  appeal 
mwre  unreasonable  and  conjectural  and 
more  out  of  harmony  with  business  exper- 
ienre  and  common  judgment  to  say  that  he 
would  not.  And  in  view  of  all  the  circum- 
stances we  think  the  verdict  is  not  tlie  re- 
sult of  mere  guesswork  or  conjecture,  but 
that  it  is  fair,  reasonable,  and  should  be 
allowed  to  stand. 

The  judgment  is  therefore  affirmed 

Per  Curiam: 

Adopted  in  whole. 
40  L.R.A.(N.B.} 


okijAhoha  supreme  court. 

GEORQE  P.  TURMER,  PIff.  in  Err, 

BERT  WILCOX. 

(—  Ofcla.  — ,  121  Pac.  «58.) 

Landlord  and  tenant  —  negotiation  for 
reiienal  —  holdlnK  over. 

1,  Where  landlord  and  tenant  are  nego- 
tiating for  a  new  lease  (or  farm  land  at 
the  time   of  the  e:cpiration  of  the  original 

',  and  the  tenant  remains  in  possession 
pending  the  negotiations,  with  the  express 
or  tacit  consent  of  the  landlord,  the  land- 
lord is  estopped  from  treating  the  tenant  as 
holding  over  for  another  t«rm  under  tlie 
condition  prescribed  in  the  original  lease, 
but  the  tenant  becomes  a  tenant  from  year 

year. 
Same   —  removal    of    crops  ^  atta<A- 

2.  Under    g   4101,   Corap.    Laws   1S09,   a 

landlord  is  entitled  to  an  attachment  on  the 
crops  grown  by  his  tenant,  whether  the  rent 
be  payable  in  monev  or  otiier  things,  i 
the  tenant  has,  witliin  thirty  days,  rei 
or  is  moving,  or  intends  to  remove,  his 
property,  or  crops,  or  any  part  thereof, 
from  the  leased  premises,  and  neither  the 
intent  of  the  tenant  in  removing,  nor  tfae 
distance,  nor  the  place  to  which  the  crops 
or  portion  thereof,  or  other  property,  is 
removed,  is  material.  It  is  the  retnoval,  or 
the  intent  to  remove,  which  is  the  juatifl- 
cation  for  the  attachment. 


dence  and  admitted  facta  show  that  the 
tenant  bad  paid  the  landlord  no  rent  for  a, 
farm,  but  had  removed  a  large  portion  of 
the  crop  grown  thereon,  and  deposited  the 
same  in  an  elevator  in  a  town,  it  was  error 
for  the  court  to  refuse  to  sustain  an  at- 
tachment broirght  under  g  4101,  C(»np.  Lawa 
1B09. 

(February  6,   1612.) 

Headnotes   1^   Rob^tson,   C. 

Xote.  —  Landlord  and  tenant:  effect  of 
holding  over  pending  t4ti8\*coeMful 
negotlatlona  for  a  new   lease. 

Although  the  relation  of  landlord  and 
tenant  is  ordinarily  founded  upon  ev press 
contract,  the  relation  is  sometimes  pre- 
sumed from  the  conduct  of  the  parties  to- 
wards each  other,  it  being  the  general  rule 
that  a  tenant  holding  over  after  the  ex- 
piration of  his  lease  continues,  by  implica- 
tion of  law,  to  be  a  tenant  upon,  the  same 
terms,  without  any  other  or  new  agree- 
ment with  his  landlord.  {24  Cyc.  1011.) 
The  class  of  cases  under  annotation,  bow- 
ever,  seems  to  form  an  exception  to  the 
general  rule,  the  decisions  in  the  main  be- 
ing founded  upon  the  principle  that  sinoe 
a  holding  over  constitutes  a  renewal  only 
when  the  landlord  so  elects,  a  holding  over 
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ERROR  to  the  District  Court  for  Cana- 
dian County  to  review  a  judgment  ia 
defeDdant's  favor  in  an  action  brought  to 
enforce  a  landlord's  rights  in  crops  grown 
on  rented  premises  under  the  terms  of  the 
lease  contract.  Reversed. 
The  facta  are  stated  in 


Mr.   Cbarles  H.    Oamett,    (or  plaintiff 

A  tenant  holding  over  after  the  expira- 
tion of  a  written  lease  for  a  year,  with  the 
assent  of  the  landlord,  and  without  mak- 
ing and  signing  a.  new  lea»e,  holds  under 
the  terms  of  the  old  lease.  If  the  landlord 
elects  to  treat  him  as  tenant,  lie  has  a  right 
to  exact  from  him  a  compliance  with  the 
l«rm9  of  the  old  lease,  so  far  as  applicable. 


24  Cyc.  1031-1033;  Okla.  Comp.  Laws, 
1908,  g  4076;  Belding  v.  Texas  Produce  Co. 
61  Ark.  377,  33  S.  W.  421;  Stoppelkamp 
V.  Mangeot,  42  Cal.  316;  Goldsborougb  v. 
Gable,  140  111.  269,  15  L.R.A.  294,  29  N.  E. 
722;  Klecspies  v.  lIcKenzie,  12  Ind.  App. 
404,  40  N.  E.  048;  Wheat  v.  Brown,  3  Kan. 
App.  431,  43  Pac.  807;  Moshier  v.  Reding, 
12  Me.  478 ;  Jackson  ex  dem.  Wood  v.  Sal- 
mon, 4  Wend.  327;  Clinton  Wire  Cloth  Co. 
T.  Gardner,  99  111.  151;  Webster  v.  Nichols, 
104  lU.  160;  Leggett  v.  Louisiana  Pur- 
cliBse  Exposition  Co.  134  Mo.  App.  175,  114 
S.  W.  92;  Gardner  v.  Dakota  County,  21 
Minn.  33;  Geigens  t.  McCollum,  27  Okla. 
155,   111  Pac.  208. 

Tender  of  the  amount  due  after  suit 
brought,    without   tender   of   costs,    is    not 


pending  negotiations  for  a  new  lease  can- 
not be  said  to  be  pursuant  to  the  original 
lease,  especially  where  the  holding  over  ia 
with  the  consent  of  the  landlord.  This  is 
illustrated  by  Woodstrom  v.  Freeman,  159 
111.  App.  340,  wherein  it  was  held  that  a 
holding  over  under  an  arrangement  for  a 
new  lease  which  was  void  and  unenforce- 
able was  not  under  the  terms  of  the  old 
lease,  the  ground   being  that   such   an   im- 

elicfttiOD  arises  only  when  the  landlord 
a«  so  elected;  and  that  when  negotiations 
for  a  new  lease  are  pending,  it  cannot  be 
said  that  the  landlord  was  relying  on  the 
original  lease;  and  by  Schilling  v.  Klein, 
41  III.  App.  209,  wherein  it  was  held  that 
negotiations  for  b  new  term  are  inconsist- 
ent with  an  election  to  hold  one  holding 
over  pending  such  negotiations  as  a  tenant 
upon  the  old  terms  upon  the  failure  of  the 
negotiations.  And  in  Burckle  v.  Adams 
Bros.  Co.  59  App.  Div.  109,  89  N.  Y.  Supp. 
40,  where  the  prior  lease  was  regarded  as 
terminated  by  both  parties,  and  the  holding 
over  was  upon  new  terms,  with  an  under- 
■fanding  that  there  was  to  he  a  new  lease, 
it  was  held  that  there  could  be  no  claini 
of  a  holding  over  such  as  would  give  the 
landlord  the  right  to  regard  the  tenant  as 
a  tenant  for  another  year  under  the  terms 
of  the  original  lease. 

In  some  instances  the  question  is  made  to 
depend  upon  whether  or  not  the  holding 
over  is  with  the  landlord's  consent,  it  being 
quite  generally  held  that  a  holding  over 
pending  n^otiations  for  a  new  lease  with 
the  landlord's  consent  does  not  constitute  a 
renewal,  while,  if  such  consent  has  not  been 
extended,  either  expressly  or  impUeclly,  a 
renewal  is  effected  at  the  option  of  the 
landlord- 

ThuB,  in  Mast  in  v.  Metzinger,  99  Mo. 
App.  613,  74  S.  W.  431,  it  was  said:  "In 
this  case  there  was  no  evidence  whatever 
that  plaintiff  [landlord]  consented  to  de- 
fendant's [tenant's]  holdinii  over.  There 
was  no  evidence  of  an  implied  consent;  in- 
deed, the  implication  is  to  the  contrary. 
It  is  true  that  the  agent  [of  the  landlord] 
did  not  bodily  eject  him  from  the  premises, 
nor  did  he,  immediately  on  the  expiration 
«  L.R.i.(N.S.l 


of  the  lease,  institute  an  action  against 
J  but  there  was  at  no  time  the  slight- 
est indication  that  he  consented  to  a  con- 
tinuance of  the  tenancy.  It  would  be  a 
strange  condition  of  affairs  if  a  landlord, 
in  order  to  avoid  implied  consent  to  a  con- 
tinued tenancy  under  an  expired  lease, 
would  be  compelled  to  refuse  to  listen  to 
a  proposition  of  further  lease,  and  set 
about  immediately  to  eject  the  tenant." 

And  in  Salas  v.  Davis,  120  Ga.  96,  47  S. 
E.  644,  where  the  tenant  held  over  pend- 
ing unsuccessful  negotiations  for  a  new 
lease,  it  was  held  that  he  became  a  tenant 
by  sufferance,  there  being  no  evidence  that 
the  holding  over  was  by  permission  of  the 
landlord.  (In  Georgia  a  tenant  at  suffer- 
ance is  a  wrongdoer;  t.  e.,  one  in  posses- 
sion without  the  consent  of  the  landlord, 
but  as  the  result  of  laches  or  neglect.) 

And  in  Smith  v.  Allt,  7  Dalv,  492,  4  Abb. 
N.  C.  205,  it  was  held  in  effect  that  re- 
maining, pending  negotiations  for  a  new 
lease,  if  with  the  consent  of  the  landlord, 
did  not  constitute  a  renewal  of  the  original 
lease  upon  the  same  terms. 

And  that  a  landlord  is  estopped  from 
treating  a  tenant  holding  over  for  another 
term  on  the  conditions  perscribed  by  the 
original  lease,  where  he  remained  in  pos- 
session pending  negotiations  for  a  new 
lease,  with  the  express  or  tacit  consent  of 
the  landlord,  see  Leggett  v.  Louisiana  Pur- 
chase Exposition  Co.  157  Mo.  App.  109,  137 
S.  W.  893,  prior  appeal  134  Mo.  App.  175. 
114  S.  W.  92,  as  set  out  in  Tobsbb  v.  Wil- 
cox. 


referable  to  a  new  lease  which  i 
void,  it  was  held  that  the  tenant  could  not 
be  regarded  as  a  tenant  from  year  to  year, 
holding  over  under  the  old  lease,  where 
there  was  no  acknowledgment  by  the  land- 
lord that  the  tenancv  was  so  continued,  but 
was  a  tenant  at  will.  And  in  Doe  ex  dem. 
Hollingsworth  v.  Stennett.  2  Esp.  717,  G 
Revised  Rep.  769,  a  case  upon  all  fours 
with  Fall  V.  Moore,  a  similar  conclusion 
was  reached.  And  in  Woodstrom  v.  Free- 
man, supra,   it  was  held  that  where  (hf 
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good,    and   will   not  prevent  the   plaintiff 
from    recovering    the    principil    aum    uid 

Wagner  ».  Wagner,  9  Pft.  214;  Belknap 
v.  aodfrer,  22  Vt  288;  Uarshall  v.  Vin- 
oent,  S8  Mo.  App.  647;  E.  B.  Millar  &  Co. 
V.  Olne;,  80  Mich.  293,  45  N.  W.  140; 
Martin  t.  White,  1  Bibb,  G83;  Bendit  v. 
Annealej,  87  How.  Pr,  184;  Keeler  v.  Van 
Wie,  49  How.  Pr.  97;  Jeffersonville  B.  Co. 
V.  Weinman,  39  Ind.  231;  Atherholt,  F. 
t  Co.  V.  Bobinaon,  S  Houat.  (Del.)  428; 
Earria  v.  Swanaon,  67  Ata.  486. 

Mesara.  Pheipa  &  Cope,  for  defendant 
in  error: 

Where  the  parties  are  negotiating  for  a 
new  leaae,  and  the  tenant  remains  with  the 
espreea  or  tacit  acquiescence  of  the  land- 
lord pending  such  negotiationa,  the  land- 
lord cannot  treat  bim  aa  a  tenant  holding 
ov«r  for  another  term. 

Wilcox  V.  Uaddin,  T  111.  App.  694;  Puse; 


V.  Presbyterian  Hoapital,  70  Neb.  353,  113 
Am.  St  Bep.  788,  97  N.  W.  476;  BurcUe 
T.  Adams  Bros.  Co.  69  App.  Div.  109,  09 
N.  Y.  Supp.  40;  Leggett  v.  Louisiana  Pur- 
eboee  Exposition  Co.  134  Ma  App.  175,  114 
e.  W.  92. 

The  burden  of  proof  is  on  the  landlord 
to  establish,  by  a  preponderance  of  the  evi- 
dence, the  holding  over  on  the  old  terms. 

Montgomerr  v.  Willis,  46  Neb.  4S4,  63 
N.  W.  794. 

The  presumption  of  a  continuance  of  the 
tenancy  upon  the  same  terms  may  be  re- 
butted by  proof  of  a  different  agreement 
between  ths  landlord  and  tenant,  or  of 
facta  which  are  inconsistent  with  the  pra- 
aumptiou. 

24  Cyc.  1014,  lOlB,  1033;  Montgomery  v. 
Willis,  45  Neb.  434,  83  N.  W.  7B4;  Boaen- 
berg  V.  Sprecher,  74  Neb.  176,  103  N.  W. 
1016,  lOS  N.  W.  293;  Hoffman  v.  McCollum, 
93  Ind.  326;   Ooldsbrough  v.  Gable,  49  lU. 


holding  over  ia  under  an  agreement  for  a 
new  lease  which  ia  void  and  unenforceable, 
tbe  tenant  is  a  tenant  at  will.  And  that 
where  the  holding  over  is  pending  a  treaty 
for  a  further  leaae,  and  with  the  permis- 
sion of  the  landlord,  the  tenancy  is  at  will, 
and  not  from  year  to  year,  see  Grant  v. 
White,  42  Mo.  286;  Leggett  v.  Louisiana 
PuTcbaae  Kxpoaition  Co.  aupra;  and  Re 
Qrant,  8  Out.  L.  Rep.  297. 

And  in  Henderson  v.  Schuylkill  Valley 
Mfg.  Co.  24  Pa.  Kuper.  Ct.  422,  it  woa 
held  that  continued  occupation  under  an 
agreement  for  a  new  lease  which  waa  never 
executed  did  not  convert  the  occupancy  into 
a  tenancy  from  year  to  year  under  the 
original  lease.  But  in  Gardner  v.  Dakota 
County,  21  Minn.  33,  where  a  tenant  held 
over  with  the  consent  of  the  landlord,  but 
negotiations  for  a  new  lease  were  never 
completed,  it  was  held  that  the  tenancy  was 
one  from  year  to  year  upon  the  terms  of 
the  original  demise,  so  far  as  applicable  to 


tbe  I 


>ndition 


And  in  Schilling  v.  Klein,  41  111.  App. 
209,  a  tenant,  remaining  in  poseeBsion  by 
consent   of   the   landlord  pending   a   treaty 


which  was  one  for  years,  was  held  not 
a  tenant  upon  the  former  terms,  but  to  be 
a,  tenant  by  the  month.  See  also  Burckle 
T.  Adams  Bros,  Co.  supra,  which  is  to  the 
■ame  effect. 

In  Kenwood  Hotel  Co.  t.  Hlland,  1S3  III. 
App.  lOB,  where  the  tenant,  induced  by  the 
conduct  of  the  landlord,  held  over  pending 
unsucceBsful  negotiations  for  a  new  lease, 
it  waa  held  that  the  tenant  had  a  reason- 
able time  after  tbe  termination  of  such 
negotiations  in  which  to  vacate,  and  that 
the  landlord  could  not  enforce  against  sueli 
tenant  liquidated  damages,  as  provided  for 
in  the  original  lease,  beyond  tbe  rental 
value  of  the  premises  for  the  time  over- 
held. 
40  L.R.A.{N.S.) 


Bo  it  is  held  that  a  tenant  holding  over 
by  consent  of  the  landlord  pending  a  treaty 
for  a  new  lease  cannot  be  treated  as  a  tres- 

fiaaser.  Schilling  v.  Klein  and  Doe  ex  dem. 
loUingaworth  v.  Stennett,  aupra. 

In  Smith  v.  Snyder,  108  Pa.  641,  32  Atl. 
64,  it  was  held  that  a  tenant  was  not  justi- 
fied in  holding  over  upon  the  failure  of '  the 
landlord's  agent  to  notify  him  as  to  the 
acceptance  or  refusal  of  an  offer  to  lease 
the  premises  for  a  further  term  upon  terms 
different  from  those  of  the  original  lease, 
where  the  agent  had  promised  to  let  him 
know  before  tbe  end  of  the  original  term. 
And  the  mere  demand  of  a  tenant  that  cer- 
tain conditions  be  complied  with  wilt  not 
Sualify  the  effect  of  a  holding  over,  where 
b.«  landlord's  conduct  is  not  such  as  to  in- 
duce bim  to  believe  that  the  terms  would 
be  accepted  or  the  conditions  complied 
with.  Abeel  v.  McDonnell,  39  Te^  Civ. 
App.  467,  87  B.  W.  1066.  But  where  the 
landlord  promiaea  tc  comply  with  the  con- 
dition impoaed  aa  one  precedent  to  the  tak- 
ing of  a  new  lease,  a  holding  over  in  re- 
liance thereon  cannot  be  treated  aa  a  re- 
newal, where  the  condition  was  not  com- 
plied with.  Williams  v,  Houston  Cornice 
Works,  46  Tex.  Civ.  App.  72,  101  S.  W, 
839,  1196. 

As  to  effect  of  holding  over  after  expira,- 
tion  of  lease,  with  option  for  extenaion  or 
renewal,  without  promptly  exercising  op- 
tion, see  note  to  Kuhlman  v.  William  J. 
Lemp  Brewing  Co.  29  L.R.A.(N.S.J   174. 

As  to  whether  each  holding  over  by  ■ 
tenant  after  expiration  of  a  term  for  years 
constitutes  a  new  and  separate  term,  dis- 
tinct from  that  which  preceded  or  followed, 
see  note  to  Kennedy  v.  New  York,  26  L.R.A. 
(N.S.)  647.  And  as  to  rent  period  ss  the 
criterion  of  the  term  implied  by  holding 
over  after  the  expiration  of  a  lease  for  a 
fixed  term,  see  the  note  to  Kaufman  v.  Maa- 
tin,  2S  L.E.A.(NA)  856.  O.  J.  G 
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App.  SS4;  W«t  T.  jAingnn,  74  Neb.  lOS, 
103  N.  W.  1067;  Secor  t.  PeatMS,  37  III 
fi85;  Hartj  T.  Hairu,  120  N.  C.  4D8,  27 
8.  E.  90;  Clinton  Wire  Cloth  Co.  t.  Oftrd- 
ner,  99  HI.  ISl;  Martin  t.  Hftmeraky,  6.'] 
Kan.  360,  6S  Pac.  037;  Ives  y.  WilliamH, 
60  Mich.  100,  16  N.  W.  33;  Ambrom  v. 
Hyde,   146  CbI.  6S6,  70  Pac.  M. 

Whether  or  Dot  the  tenant  holds  under 
the  terms  and  conditions  ol  the  former 
tease  ia  a  question  of  fact  to  be  determioed 
by  the  jury. 

Grant  v.  White,  42  Mo.  286;  Witbnell 
T.  Peteold,  17  Mo.  App.  869;  PhcBniiville 
T.  Walters,  147  Pa.  601,  23  Atl.  770;  Pros- 
Mr  T.  Pretze],  8  Kan.  App.  860,  5S  Pae. 
854;  Frost  t.  Akron  Iron  Co.  1  App.  Div. 
449,  37  N.  Y.  Sapp.  374;  Oerhart  Realty 
Co.  V.  Brecht,  100  Mo.  App.  26,  84  B.  W. 
21 S. 

Bobertson,  C,  filed  tbe  fotlowing  opin- 

Plaintiff  in  error,  who  was  plaintiff  be- 
low, commenced  this  action  against  de- 
fendant in  error,  who  was  defendant  be- 
low, in  the  district  court  of  Canadian  coun- 
ty, OB  the  3d  day  of  October,  1908,  and 
alleged  in  his  petition,  in  substance,  that 
lie  was  the  owner  of  a  certain  farm  in  Ca- 
nadian county;  that  defendant  entered  into 
ponession  of  said  premises  as  tenant  on  or 
about  the  1st  day  of  January,  1907,  under 
a  written  lease  for  a  period  of  one  jear; 
that  at  tbe  end  of  the  year  1607  the  de- 
fendant, with  tbe  assent  of  the  plaintiff, 
held  over  in  possession  of  said  premises 
for  the  year  1008:  that  the  rent  for  the 
premises  for  the  year  1908  had  not  been 
paid  by  the  defendant  according  to  the 
terms  and  provisions  of  the  said  lease,  anil 
that  ssid  premises  had  not  been  cultivated 
and  cared  for  by  the  defendant,  as  pro- 
Tided  for  in  said  lease,  for  which  plaintilT 
asked  damages.  And  he  further  allef^d 
that  the  defendant  had  begun  to  gather  and 
market  the  crop  grown  on  the  premises, 
without  the  consent  of  the  plaintiff,  and 
without  having  first  delivered  and  set  apart 
to  the  said  plaintiff  his  share  of  the  said 
crop  aa  rent,  and  that  plaintiff  claimed  a 
lien  as  landlord  on  the  premises  for  the 
year  1908  for  the  rent  thereof,  and  prayed 
for  judgment  for  damages  and  his  rent, 
and  that  an  attachment  be  issued  and  levied 
upon  the  crops  grown  on  said  premises. 
On  the  same  day  he  filed  his  afUdavit  in 
attachment,  also  an  undertaking  which  was 
duly  approved  by  the  clerk  of  the  court. 
and  a  writ  of  attachment  was  issued,  and 
was  levied  upon  the  crops  grown  on  the 
premises.  On  the  11th  of  November,  1908. 
the  defendant  made  a  forthcoming  bond. 
a>d  thereby  seenred  the  release  of  said 
40  L.B.A.(Njg.) 


crops  from  tbe  Itirj  of  said  attachment. 
On  December  21,  1908,  defendant  filed  his 
answer,  which  was  a  general  denial,  except 
that  he  admitted  that  plaintiff  was  the 
owner  of  the  premises,  and  that  tbe  de- 
fendant went  into  possession  thereof  under 
a  written  lease  on  January  I,  1B07,  but  de- 
nied specially  that  he  held  over  under  the 
terms  and  conditions  of  aaid  lease,  and  he 
prayed  judgment  for  costs  and  for  the  dis- 
charge of  the  attachment.  On  tbe  issues 
thus  formed  by  the  pleadings  the  cadse 
was  tried  before  a  jury  on  March  26,  1900, 
and  a  verdict  returned  for  the  defendant 
for  his  costs.  Motion  for  new  trial  was 
presented,  considered,  overruled,  exceptions 
taken,  and  the  plaintiff  prosecutes  this  ap- 
peal to  reverse  said  judgmert. 

The  first  error  complained  of,  and  treat- 
ed in  the  brief  of  plaintiff  in  error,  is  that 
the  court  erred  in  permitting  defendant  to 
introduce  evidence  showing  the  usual  and 
customary  rental  for  premises,  such  as  the 
farm  in  question,  in  the  nei^borhood 
where  this  farm  was  situated. 

The  second  assignment  of  error  ia  that 
the  court  erred  in  refusing  to  give  instruc- 
tions numbered  1  and  2,  requested  by  the 
plaintiff,  which  stated  that,  as  a  matter  of 
law,  the  terms  of  tbe  lease  for  the  year 
1907  would  extend  to  the  year  1908,  and 
would  govern  the  payment  of  rent  for  that 
year.  Tbe  determination  of  the  second 
proposition  will  suggest  the  answer  to  tbe 
first,  and  we  will  therefore  consider  the 
second  specification  of  error  first.  Plain- 
tiff in  error  contends  that  a  tenant  hold- 
ing over  after  the  expiration  of  a  written 
lease  for  a  year,  with  the  assent  of  tbe 
landlord,  and  without  making  and  signing 
a  new  lease,  holds  over  under  the  terms 
of  the  old  lease.  As  a  general  proposition, 
subject  to  some  exceptions,  this  was  true 
under  the  common  law,  and  also  under  the 
statute  in  force  in  this  state;  and  the 
many  .authorities  in  support  of  this  doe- 
trine,  cited  by  plaintiff  in  error,  amply 
sustain  this  contention,  and  their  correct- 
ness is  conceded  by  defendant  in  error. 
However,  this  is  but  a  presumption  of  law, 
and  a  rebuttable  presumption  at  that;  and 
when  the  undisputed  facts  show  .that  the 
parties  are  negotiating  for  a  new  lease, 
and  the  tenant  remains  in  possession  with 
the  understanding,  or  by  acquiescence,  of 
the  landlord,  pending  such  negotiations,  the 
landlord  cannot  treat  him  as  a  tenant  hold- 
ing over  under  the  old  term.  In  this  case 
the  defendant  in  his  answer  charged  that, 
while  he  remained  in  possession  of  the 
premises,  yet  that  his  holding  over  ts  not 
by  virtue  of  the  1907  lease,  but  by  reason 
of  negotiations  for  a  new  lease,  which  were 
pending  between  the  parties  long  prior  to 
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the  termmatioii  of  the  former  term,  and  in 
such  case  the  burden  i»  on  the  landlord 
to  show  that  the  hulding  over  is  under  and 
by  virtue  of  the  terma  of  the  old  contract. 
In  this  COM  the  teHtimuny,  while  conflict- 
ing, warrants  us  in  saying  that  there  was 
a  holding  over  by  the  tenant,  but  the  jury 
found  by  its  general  verdict  that  it  was 
not  by  virtue  of  the  terms  of  tbe  1907  con- 
tract, and  this  verdict  is  sustained  by  the 
testimony,  which  shows  that  in  September, 
1908,  the  parties  hod  a  conversation  relative 
to  the  occupancy  of  the  farm  for  the  next 
year;  that  the  tenant  at  that  time  ob- 
jected to  the  terms  of  the  old  contract, 
and  stated  that,  while  he  wanted  the  farm 
for  the  year  1908,  yet  he  would  not  assent 
to  some  of  the  conditions  imposed  by  the 
old  agreement,  and  it  further  appears  from 
said  conversation  that  the  landlord  agreed 
to  eliminate  certain  terms  and  conditions 
of  the  same,  but  as  to  the  extent  of  the 
modiOcation  we  cannot  determine  from  tho 
record.  The  subject  was  again  considered 
by  the  parties  some  time  in  January,  J908, 
and  the  landlord  at  that  time  submitted  a 
written  lease  to  the  tenant  for  his  signa- 
ture, wbo,  for  some  reason  or  other,  failed 
to  sign  it.  The  testimony  further  shows 
that  tbe  landlord  called  tbe  tenant's  atten- 
tion to  this  lease,  and  several  times  re- 
quested him  to  sign  it,  but  that  finally 
in  April  the  tenant  refufwd  to  sign  the 
same,  giving  as  his  reasons  for  such  re- 
fusal that  tlie  terms  were  unsatisfactory. 
Whereupon  the  landlord  suggested  that  the 
tenant  draw  a  lease  in  accordance  with  his 
ideas,  and  submit  the  same  to  the  landlord, 
which  was  done,  but  which  was  unsatis- 
factory to  the  landlord,  and  which  was 
never  signed.  These  facts  are  cited  merely 
to  show  that  there  was  a  dispute  between 
the  parties  as  to  the  supposed  terms  of  the 
tenancy,  and  that  the  parties  did  not  in- 
tend to  rely  upon  the- old  contract,  but  that 
they  were  then  negotiating  for  a  new  lease 
agreement. 

Counsel  for  plaintiff,  in  support  of  his 
contention,  cites  the  rule  laid  down  in  24 
Cyc.  1031,  that  "where  a  tenant,  under  a 
demise  for  a  year  or  more,  holds  over  at 
the  end  of  his  term  without  any  new  agree- 
ment with  the  landlord,  be  may  be  treated 
as  a  tenant  from  year  to  year," — and  cites 
in  addition  thereto  g  4078",  Snyder's  Comp. 
Laws  (Okla.)  1909,  which  reads  as  fol 
lowst  "When  premises  are  let  for  one  or 
more  years,  and  the  tenant,  with  the  as- 
sent of  the  landlord,  continues  to  occupy 
the  premises  after  the  expiration  of  the 
term,  such  tenant  shall  be  deemed  to  be  a 
tenarit  from  year  to  year."  But  the  above 
has  reference  solely  to  those  cases  where 
there  is  no  agreement  between  the  parties 
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to  change  or  alter  the  terms  of  the  ten- 
ancy; or,  rather,  to  those  cases  where  noth- 
ing has  been  said  by  the  parties  relative 
to  tbe  same,  the  presumption  being  in  such 
case  that  it  is  tbe  intent  of  the  parties 
to  continue  the  relation  of  landlord  and 
tenant  under  the  identical  terms  of  the  old 
lease.  In  tbe  case  at  bar,  as  has  been 
seen,  the  old  lease  was,  in  elTect,  abrogated 
because  tbe  tenant  bad  told  the  landlord, 
in  September,  before  the  term  ended,  that, 
while  be  would  like  to  remain  on  the  farm 
for  the  year  1908,  yet  he  would  not  re- 
main under  the  terms  of  the  old  contract, 
and  the  landlord,  by  then  and  there  agree- 
ing to  eliminate  the  objectionable  features, 
as  suggested  by  the  tenant,  thereby  ac- 
quiesced, BO  to  speak,  in  the  abrogation, 
or,  rather,  the  terminntton  on  January  1, 
1Q08,  of  the  old  lease  contract.  In  Le^ett 
V.  Louisiana  Purchase  Exposition  Co.  (de- 
cided in  IBll)  167  Mo-  App.  108,  137  S.  W. 
893,  it  was  held  that  "where  a  tenant  holds 
over  after  the  end  of  his  term,  tbe  common 
law  presumes  an  intention  to  continue  the 
tenancy  for  a  similar  term,  and  on  the 
same  conditions  as  to  rental  stipulated  in 
the  lease,  and  all  that  is  necessary  to  com- 
plete tbe  contract  for  such  new  term  is 
the  acquiescence  of  tbe  landlord."  A  simi- 
lar holding  by  the  same  court  in  L^gett  t. 
Louisiana  Purchase  Exposition  Co.  134  Mo. 
App.  17&,  114  S.  W.  92,  is  cited  by  plain- 
tiff in  error  aa  supporting  his  position,  but 
it  will  be  noticed  that  the  court  in  both 
cases  held  further,  and  especially  in  the 
caso  decided  in  1911,  that  "where  landlord 
and  tenant  are  negotiating  for  a  new  lease 
at  the  time  of  the  expiration  of  tbe  origi- 
nal lease,  and  the  tenant  remains  in  pos- 
session pending  the  negotiations,  with  the 
express  or  tacit  consent  of  the  landlord,  the 
landlord  is  estopped  frcan  treating  the  ten- 
ant as  balding  over  for  another  term  on 
the  conditions  prescribed  in  the  original 
lease,  but  the  tenant  becomes  a  tenant  at 
will."  This  case  also  holds  that,  where  a. 
mattpr  turns  on  a  question  of  intention 
(as  it  docs  in  the  case  at  bar),  it  is  rele- 
vant to  show  the  situation  at  the  time  in 
order  to  reach  the  truth  as  to  the  inten- 
tions of  the  parties.  In  24  Cyc.,  at  page 
1014,  the  rule  laid  down  is  that  the  pre- 
sumption of  a  continuance  of  the  tenancy 
upon  the  same  terms,  or  of  the  character 
of  the  tenancy,  from  remaining  in  posses- 
sion after  the  expiration  of  the  terms,  is  n 
rebuttable  one,  although  it  will  not  be  over- 
come merely  by  the  intention  of  the  ten- 
ant, and  it  will  not  conclude  either  party 
as  against  proof  of  a  different  agreement 
between  the  landlord  and  the  tenant,  or  of 
facts  which  are  inconsistent  wltii  the 
presumption.     In  this  case  there  waa  teati- 
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mOQf,  not  only  from  the  tenant,  in  sup- 
port of  his  position,  but  also  lie  was  fOr- 
roborated  by  the  testimony  of  the  landlon! 
to  the  effect  that  negotiations  for  a  new 
leaae  were  pending  prior  to  the  termina- 
tion of  tbe  old  term,  aa  well  as  for  Beverel 
months  BUbaeqiient  thereto;  and  it  Beems 
to  be  a  well-aettled  rule  that  whether  or 
not  the  tenant  holds  under  the  terms  and 
conditions  of  the  former  lease,  it  is  a  ques- 
tion of  facti  to  he  determined  by  the  jury 
under  proper  instructions  (Grant  v.  White, 
42  Mo.  285;  Withnell  v.  Peteold,  17  Mo. 
App.  669;  Prosser  v.  Pretzel,  8  Kan.  App. 
856,  56  Pac.  854)  ;  and  where  there  is  evi- 
dence on  material  issues  reasonahlj  tend- 
ing to  support  the  verdict  of  the  jury,  the 
same  will  not  he  disturbed  by  this  court 
on  appeal.  The  presumption  raised  by  the 
section  of  our  statute  above  cited,  having 
be«n  rebutted  by  proof  of  a  different  apeafc- 
ing,  by  an  agreement  to  make  a  new  con- 
tract eliminating  certain  objectionable  fea- 
tures of  the  old,  and  thereafter  failing  to 
agree  upon  the  terms,  shows  beyond  ques- 
tion that  Wilcox  did  not  hold  over  under 
the  terms  of  the  1&07  lease,  but  was  in 
fact  a  tenant  from  year  to  year;  and  the 
measure  of  recovery  for  rent  for  the  year 
1008  was  therefore,  under  the  facts  of  this 
particular  case,  correctly  stated  by  the 
court  in  his. instructions  to  the  jury,  and 
this,  therefore,  disposes  of  the  lirst  speciii- 
eation  of  error  hereinabove  referred  to,  and 
no  further  consideration  of  this  phase  of 
the  case  need  be  given.  Having  concluded 
that  Wilcox  did  not  hold  over  under  the 
terms  of  the  1007  lease,  it  becomes  evident 
that  no  error  was  committed  by  the  court 
in  admitting  testimony  offered  by  defend- 
ant, showing  the  usual  and  customary  rent- 
al for  premises  such  as  the  farm  in  ques- 
tion in  the  same  neighborhood. 

Therefore  the  only  remaining  question 
in  this  case  to  be  considered  is:  "Was  the 
attachment  in  this  case  wrongfully  ieeued  ?" 
Section  4098,  Snyder's  Comp.  Laws  (Okla.) 
1909,  reads  as  follows:  "Any  rent  due  for 
farming  land  shall  be  a  lien  on  the  crop 
growing  or  made  on  the  premises.  Such 
lien  may  be  enforced  by  action  and  attach- 
ment therein,  as  hereinafter  provided." 
Section  41DI  reads  as  follows:  "When  any 
person  who  shall  be  liable  to  pay  rent 
f  whether  the  same  be  due  or  not,  if  it  be 
due  within  one  year  thereafter,  and  wheth- 
er the  same  be  payable  in  money  or  other 
thingsj  intends  to  remove  or  ia  removing, 
or  has  within  thirty  days  removed  his  prop- 
erty, or  his  crops,  or  any  part  thereof, 
from  the  leased  premises,  the  person  to 
whom  the  rent  is  owing  may  eomraenpe  an 
action  in  the  court  having  jurisdiction ; 
and  upon  making  an  affidavit,  stating  the 
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amount  of  rent  tor  which  such  person  is 
liable,  and  one  or  more  of  the  above  facts, 
and  executing  an  undertaking  as  in  other 
cases,  an  attachment  shall  issue  in  the 
same  manner  and  with  the  like  effect  as  is 
provided  by  law  in  other  actions."  Section 
4102:  "In  an  action  to  enforce  a  lien  on 
crops  for '  rent  of  farming  lands,  the  af- 
fidavit for  attachment  shall  state  that  there 
is  due  from  the  defendant  to  the  plaintiff 
a  certain  sum,  naming  it,  for  rent  of  farm- 
ing lands,  describing  the  sam^,  and  that 
the  plaintiff  claizns  a  lien  on  the  crop 
made  on  such  land.  Upon  making  and 
Qting  such  affidavit  and  executing  an  under- 
taking as  prescribed  in  the  preceding  sec- 
tion, an  order  of  attachment  shall  issue  as 
in  other  cases,  and  shall  be  levied  on  such 
crop,  or  BO  much  thereof  as  may  be  neces- 
sary, and  all  other  proceedings  in  such  at- 
tachment shall  be  the  same  ai  in  other 
actions." 

In  this  case  the  undisputed  facta  show 
that  Wilcox  was  Turner's  tenant;  that  he 
was  liable  to  Turner  for  rent  for  said  land, 
and  that  nothing  had  been  paid  by  him  to 
Turner  on  the  rent;  that  Turner  had  a 
statutory  landlord's  lien  on  the  crops  grown 
on  said  land  to  secure  the  payment  of  the 
rent;  that  this  luction  was  begun  on  OctO' 
her  3,  1908,  and  the  attachment  issued  the 
same  day;  that  the  tenant  had  gathered 
a  large  portion  of  the  crops  within  thirty 
days  prior  to  the  issuance  of  the  attach- 
ment, and  was  engaged  in  gathering  and 
removing  the  same  at  the  time  the  attach- 
ment was  served;  that  be  had  removed  the 
same  from  said  farm  and  deposited  it  in 
an  elevator  in  the  town  of  Yukon;  that  no 
agreement  had  been  reached  by  the  parties 
as  to  what  amount  of  the  crop  Turner  was 
to  have,  or  Wilcox  was  to  give.  Under 
these  facta  and  provisions  of  the  statute 
cited  above,  Turner  undoubtedly  had  a 
cause  of  action  and  a  right  to  an  attach- 
ment on  October  3,  1006.  These  facts  are 
undisputed.  On  the  contrary,  they  appear 
affirmatively  of  record,  and  stand  admitted 
by  the  parties.  Turner  never  waived  his 
landlord's  right,  nor  ia  it  anywhere  in  the 
record  charged  that  be  did;  and,  in  fact, 
no  attempt  was  made  to  show  that  he  had. 
In  Knowles  v.  Sell,  41  Kan.  ]T1,  21  Pac. 
102,  the  supreme  court  of  Kansas,  in  dis- 
cussing this  question,  under  a  statute 
identical  with  paragraph  4101,  supra,  sayi 
"It  is  admitted  by  the  defendant  that  he 
took  the  12  bushels  of  corn  from  the  prem 
isea  without  the  consent  or  knowledge  ol 
the  plaintiff,  and  there  was  no  testi: 
showing  that  there  was  any  other  an 
of  grain  removed.  It  is  also  apparent  from 
the  evidence  that  this  load  of  com  was 
not  taken  away  for  the  purpose  of  binder- 
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ing  or  delaying  tlie  plaintiff  in  tha  eollee- 
tion  of  hie  rent,  or  with  any  intent  to  de- 
fraud bim.  The  teBtimon]'  thowa,  further, 
that  there  were  1,G00  bushels  of  corn  grown 
on  the  place  that  year.  Under  these  facta, 
the  question  is  presented  whether  the  re- 
mofral  of  this  part  of  the  crop  is  sufficient 
to  anstain  an  attachment  b;  the  landlord, 
who  claims  a  lien  thereon.  Section  24  of 
chapter  S6  provides  that  the  landlord  ahall 
hare  a  lien  upon  the  crops  growing  or 
made  upon  the  premieea,  and  snch  lien 
may  b«  enforoed  by  action  and  attachment 
therein.  Under  this  sUtute  hii  lien  ei- 
tende  to  tbe  entire  crop  that  may  have 
been  grown,  not  simply  to  any  part  of  it; 
and  in  keeping  with  its  provisions  said 
g  27  provides  in  plain  terms  that  the  re- 
moval of  any  part  of  the  crop  from  ttic 
premises  is  ground  for  an  attachment.  It 
does  not  require  any  intention  of  the  ten- 
ant to  delay,  hinder,  or  defraud  the  land- 
lord. By  tlie  terms  «f  this  statute  the 
intent  of  the  party  is  immaterial.  Tbe  sim- 
ple fact  of  mnoval  ts  enough.  The  lan- 
guage of  the  statute  eompela  this  con- 
struction. No  other  could  be  given  with- 
out doing  violence  t«  the  language  used. 
If  tbe  motive  of  the  tenant  was  material, 
then  probably  tbe  judgment  would  have 
been  correct,  and  the  manner  of  removal 
and  the  purpose  of  defendant  would  liave 
been  proper  matters  to  inquire  into,  but 
under  the  view  we  take  of  the  case,  all  that 
it  was  neoessaiy  for  tbe  plaintiff  to  estab- 
lish was  that  the  tenant  bad  removed  an 
appreciable  part  of  the  crop  within  thirty 
days,  without  the  consent  of  the  landlord." 
In  a  later  case,  vie.,  Harmon  v,  Payton, 
68  Kan.  67,  74  Pac.  BIS,  it  waa  said:  "It 
would  seem  clear  that,  under  the  facts 
found  in  the  ease  at  bar,  the  attachment 
should  have  been  sustained.  While  the  ten- 
ants were  authorized,  under  the  contrai^t 
as  found,  to  dispose  of  the  broom  corn, 
and  pay  the  landlord  his  share  in  money, 
and  white  the  kaffir  corn  bad  been  cut  and 
delivered  to  the  landlord  in  accordance  with 
the  custom  of  the  neighborhood,  there  be- 
ing no  contract  regulating  the  matter,  yet 
the  Held  corn  was  still  to  be  husked  and  de- 
livered, and  the  landlord  had  tbe  right  to 
his  lien  upon  the  entire  crop  to  compel 
this.  Under  the  statute  quoted,  a  land- 
'  lord  Is  not  required  to  rely  upon  the  prom- 
ise or  purpose  of  the  tenant  to  carry  out 
his  part  of  the  contract.  He  is  given  a 
lien  upon  the  entire  crop  to  secure  from  the 
tenant  the  performance  of  his  contract, 
and  the  tenant  may  not  remove  any  appre- 
ciable portion  of  the  same,  no  matter  how 
good  his  purpose,  without  subjecting  him- 
self to  the  penalty  of  the  statute,  except  by 
the  consent  of  the  landlord  or  a  waiving  of 
40  Xi.R.A.(N.B.) 


the  lien.  In  this  case  there  ware  neither 
pleadings  nor  findings  .  .  .  that  the 
tenants  owed  the  landlord  nothing  at  tha 
time  of  the  commencement  of  his  action. 
This  finding  waa  based  upon  the  fact  that 
the  time  for  husking  and  delivery  of  tbe 
field  corn  had  not  then  arrived.  This,  how- 
ever, was  immaterial,  as  the  lien  continued 
until  the  rent  bad  been  paid  or  the  sliare 
delivered.  If  the  rent  is  to  be  paid  in  a 
share  of  the  crop,  it  is  the  landlord's  right 
to  have  this  matter  adjusted,  and  bis  share 
delivered,  before  the  tenant  removes  any 
portion  from  the  premiaes.  This  right  in- 
heres in  the  contract  of  rental;  and,  if  the 
tenant  removes  any  portion  of  the  crop,  he 
breaks  his  contract,  and  the  landlord  may 
then  recover  from  the  tenant  tbe  value  of 
his  share  at  the  time  it  should  have  been 
delivered,  in  money,  the  same  being  secured 
by  an  attachment,"  Turner,  without  doubt, 
had  a  cause  of  action  against  Wilcox  on 
October  3,  lOOB,  and  was  entitled,  under 
the  provisions  of  our  statute,  to  sue  out  an 
attachment  and  to  have  the  same  levied 
on  the  crops  grown  on  his  land.  This 
statute  givea  t«  the  landlord  a  positive 
right  to  an  attachment  to  crops  grown  on 
his  land  when  the  tenant  intends  to  remove, 
or  is  removing,  or  has,  within  thirty  days, 
removed,  his  property,  or  his  crops,  or  any 
pArt  thereof,  from  the  leased  premises; 
and  neither  the  intent  of  tha  tenant  in  re- 
moving, nor  the  distance,  nor  the  place  to 
which  the  crops  or  other  property  is  re- 
moved, is  material.  It  is  the  remeval,  or 
the  intent  to  remove,  which  is  the  justifica- 
tion for  the  attachment.  As  was  well  said 
in  Masterson  v.  Bentley,  80  Ala.  520:  "The 
language  of  the  statute  renders  if  inca- 
pable of  any  other  construction,  and  no  oth- 
er can  be  given  it.  .  ,  .  So  long  as  the 
crop  remains  on  the  rented  premises,  tbe 
lien  of  the  landlord  will  prevail  over  any 
alienation  the  tenant  may  make  ef  it. 
.  .  .  Therefore,  whenever,  by  the  re- 
moval, the  lien  of  the  landlord  is  left  in 
peril, — is  liable  to  be  defeated  by  an  aliena- 
tion, which  could  not  have  afTected  it  so 
long  as  the  crop  remained  uphn  the  de- 
mised premises, — the  right  of  the  landlord 
to  an  attachment  is  confirmed  by  the  stat- 
ute." 

It  therefore  follows  that,  as  to  this  phase 
of  the  case.  Turner  was  entitled  to  a  Judg- 
ment holding  that  tbe  attachment  had 
properly  issued,  and  sustaining  the  same, 
and  for  coats  of  the  action,  and  it  became 
and  was  the  duty  of  the  court,  under  tbe 
undisputed  facts  of  this  case  and  the  law 
nppHeable  thereto,  to  enter  judgment  sus- 
taining the  sttachment,  and  to  tax  the 
costs  of  the  action  to  the  defendant.  There 
being    no    dispute    whatsoever    as    to   tin 
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f*Gt«  on  this  phan  of  the  ease,  tbe  Mune 
■hould  not  have  been  tnbmitted  to  the  juxf, 
nor  can  we  saj  from  the  record  before  ua 
that  it  vaa. 

Ab  to  the  first  propoaition,  the  judg- 
ment of  the  court  as  entered  on  the  general 
verdict  of  the  jury  in  favor  of  the  defend- 
ant waa  undoubtedlj  correct. 

The  judgment  ia  silent  as  to  the  attach- 
ment proceedings,  jet  this  phase  of  the  caae 
should  have  been  covered,  and  for  tbe  rea- 
eona  hereinabove  given,  tbe  judgment,  in 
Bo  far  aa  tbe  attachment  prciceedtngs  are 
ooncerned,  should  be  reversed,  and  the  cauee 
■hould  be  renianded  to  the  District  Court 
of  Canadian  Countj,  with  instructionH  to 
modify  the  judgment  so  entered,  so  as  to 
bold  that  the  attachment  was  properly  is- 
eued  and  levied,  and  to  tax  the  costs  in 
both  courta  to  tbe  defendant  in  error. 


ARTHUR  C.  HUID&KOP&R,  PUT.  in  Err., 
HEItBERT  8.  HADLBY  et  aL 
COO  G.  C.  A.  306,  177  Fed.  1.) 

Action  —  state  etinalizatlon  board. 

1.  A  suit  to  compel  a  state  board  of 
equalization  to  make  a  true  equalization 
of  tbe  valuation  ol  the  property  throughout 
tbe  state  for  purposes  of  taxation  ia  not 
i^^nat  the  state,  within  the  meaning  of 
a  constitutional  provision  exempting  the 
state  from  suit. 

Taxes  -»  equalisation  board  —  control 
or  tn>nrt. 

2.  The  courts  are  not  deprived  of  power 
to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  tbe  provisions  of  the  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  of  the  courta. 

Mandamvs   —   (coveraor   —   minlsterlBl 

3.  Ibe  governor  of  a  state  is  exempt  from 
the  control  of  the  courts  through  a  writ 
of  mandamus  even  when  performing  duties 
imposed  upon  him  as  member  of  the  state 
board  for  equalization  of  taxes. 

Note.  —  For  mandamus  to  governor,  see 
notes  to  State  ex  rel.  Irvine  v.  Brooks,  6 
L.R.A.{N.S.)  760,  and  Rice  v.  Draper,  32 
L.R.A.(N.S.)  3SS. 
40  L.R.A.(N.S.) 


ame  —  tavernor'B  exemption  —  effect 

4.  That  mandamus  will  not  lie  to  coerce 
the  action  of  tbe  governor  of  a  state  as  a 
member  of  tbe  state  board  for  equalization 
of  taxes  will  not  prevent  its  running  against 
the  other  members  of  tbe  board,  where  by 
statute  a  majority  of  the  board  may  trans- 
act the  business  required. 

(March  21,  1010.) 

ERROR  to  tbe  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  sustain- 
ing a  plea  to  the  jurisdiction  of  the  court 
and  dismissing  the  petition  for  a  writ  of 
mandamus  to  compel'  respondents  to  make  a 
true  equalization  of  the  valuation  of  prop- 
erty for  tbe  purposes  of  taxation.    Affirmed 

The  facts  are  stated  in  tbe  opinion. 

Argued  before  Adams,  Circuit  Judge,  and 
Riner  and  Wm.-  H.  Monger,  District  Judges. 

Mr.  E.  T.  Mltcbell,  with  Mr.  W.  D. 
Tfttlow,  for  plaintiff  in  error. 

Messrs.  Elliott  W.  Major,  Attorney 
Qeneral,  John  M.  Atkinson,  Assistant 
Attorney  General,  Guthrie  A  Franklin, 
B.  R.  Dysart,  E.  B.  Jones,  and  John  T. 
Barker,  for  defendants  in  error: 

Respondents,  acting  under  the  Consti- 
tution and  laws  of  the  state  in  equalizing 
the  property  of  tbe  various  counties  and 
cities  of  the  state,  as  the  state  board  of 
equalization,  represent  tbe  state,  and  their 
action  is  the  action  of  the  state. 

Raymond  v.  Chicago  Union  Traction  Co. 
207  U.  B.  36,  38,  62  L.  ed.  87,  28  Sup.  Ct. 
Rep,  7,  12  Ann.  Cas.  757;  Pennoyer  v. 
McConnaughy,  140  U.  8.  9-11,  86  L.  ed. 
3S5,  360,  11  Sup.  Ct.  Rep.  eOSi  Ex  parte 
Young,  209  U.  S.  168,  180,  62  L.  ed.  728, 
729,  13  L.R.A.{N.S.)  032,  28  Sup.  Ct  Rep. 
441,  14  Ann.  Cos.  704;  Gunter  v.  Atlantic 
Coast  Line  R.  Co.  200  U.  B.  283,  284,  50 
L.  ed.  483,  484,  26  Sup.  Ct.  Rep.  262;  Prout 
V.  Starr,  188  U.  8.  537,  47  L.  ed.  584,  23 
Sup.  Ct,  Rep.  398. 

The  suit  at  bar  being  a  suit  to  control  the 
discretion  of  respondents  as  executive  offi- 
cers of  this  state,  while  acting  in  their 
official  capacity  as  members  of  the  state 
board  of  equalization,  cannot  be  maintained. 

Board  of  Liquidation  v.  McComb,  92  D. 
S.  631,  23  L.  ed.  623;  Cunningham  v. 
Macon  &  B.  R.  Co.  100  U.  S.  452,  454,  27 
L.  ed.  094,  996,  8  Sup.  Ct.  Rep.  292,  609; 
Atty.  Gen.  v.  Sanilac  County,  42  Mich.  732, 
3  N.  W.  260;  Howland  v.  Eldredge,  43 
N.  Y.  461 ;  2  Cooley,  Tax.  3d  ed.  1353,  1365. 

The  governor  is  not  subject  to  the  writ 
of  mandamus  to  require  him  to  even  per- 
form a  ministerial  duty  of  any  Wind.  He  is 
a  member  of  the  board  of  equalization,  and 
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if  he  is  not  subject  to  tlie  writ  ncitlier  is 
tbe  board. 

State  ex  rei.  Kobh  v.  Stone,  120  Mo.  428, 
23  L.B.A.  104,  41  Am.  St.  Rep.  70j,  25 
S.  W.  376;  State  ex  rel.  North  £  South  R. 
Co.  ».  Meier,  143  Mo.  448,  45  S.  W.  306; 
High;  Extr.  Legal  Rem.  3d  cd.  119-121; 
People  ex  rel.  Sutherland  v.  The  Governor, 
26  Mich.  320,  IS  Am.  Rep.  S9;  6  Am.  & 
Eag.  Enc.  Law,  2d  ed.  1013,  1014;  People 
ex  rel.  Broderick  v.  Morton,  156  N.  Y,  136, 
41  L.RA.  231,  66  Am.  St.  Rep.  647,  60 
N.  E.  701;  Householder  v.  Morrill,  55  Kan. 
317,  40  Pac.  664;  Martin  v.  Ingliam.  38 
Kan.  «41,  17  Pac.  162;  Milea  v.  Bradford. 
22  Md.  170,  85  Am.  Dec.  643 ;  State  ex  r*l. 
Journal  Co.  v.  Boyd,  36  Neb.  60,  53  K.  W. 
1116;  Mitcheson  v.  Harlan.  7  Am.  L.  Beg. 
468;  Insane  .^ylum  v.  Wolfly,  3  Ariz. 
132,  8  L.R.A.  188,  22  Fac.  3B3;  Hawkins 
V.  The  Governor,  1  Ark.  570,  33  Am.  Dec. 
346;  SUte  ex  rel.  BLsbee  v.  Drew,  17  Fla. 
67 :  People  ex  rel.  Ba^on  v.  Cullom,  100  111. 
472;  Hovej  v.  State,  127  Ind.  588,  11 
L.R.A.  763,  22  Am.  St.  Rep.  663,  27  N.  E. 
173;  SttLte  ex  rel.  Hope  v.  Board  of  Liqui- 
dation, 42  La.  Ann.  647,  7  So.  700,  8  So. 
577;  Re  Dennett,  32  Me.  508,  64  Aro.  Dec. 
602;  Rice  v.  Austin,  IB  Minn.  103,  Gil. 
74,  18  Am.  Rep.  330;  State  v.  Ditikins,  77 
MiBB.  874,  27  So.  832;  State,  CIcaiiill, 
ProBccutor,  t.  The  Governor,  25  N.  J.  L. 
331;  Mauran  v.  Smith,  8  R.  I.  192,  6  Am. 
Rep.  564:  Woods  v.  Sht'ldon,  9  S.  D.  392, 
60  N.  W.  602;  State  ex  rel.  Latture  v. 
Hoard  of  Inspectors,  114  Tenn.  516,  B6 
S,  W.  319;  State  ex  rel.  Peck  v.  Rusk, 
55  Wis.  465,  13  N.  W.  452;  Kentucky  v. 
Denniaon,  24  How.  66,  16  L.  ed.  717. 

In  performing  ita  duties  the  state  board 
of  equalization  acts  judicially.  The  wri 
mandamus  can  only  require  the  performance 
of  a  ministerial  duty,  not  a  judicial  one  in- 
volving discretion. 

Black  V.  McGonifEle,  103  Mo.  103,  15  S. 
W.  615;  St.  Joseph  Lead  Co.  v.  Sinims. 
108  Mo.  225,  J8  S.  W.  606;  State  ex  rel. 
Wyatt  V.  Vnile,  122  Mo.  47.  26  8.  W.  672 ; 
New  York  v.  Davenport,  02  N.  Y.  613; 
(irand  Rapids  v.  Wellcman,  85  Mich.  230, 
48  N.  W.  634;  1  Cooley,  Taxn.  3d  ed.  784, 
7K6;  2  Cooley,  Taxn.  3d  ed.  1382,  1386;  26 
Cyc.  L'i8:  Jacobs  v.  San  FranclBco,  100  Cal. 
121,  34  Pac.  630. 

AdRinn.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  a  petition  for  a  writ  of  ni.tnda. 
muH  Drains t  the  member*  of  the  board  of 
e<iualizatioii  of  the  state  of  Missouri,  the 
members  of  a  like  board  of  the  county  of 
Macon,  and  the  asaesaor  and  collector  of 
file  revcTiiie  of  that  county,  to  compel  them 
to  diEicharire  duties  which  the  relator, 
40  L.R.A.(N.S.) 


Huidekoper,  avers  they  declined  to  perform. 
The  circuit  court  sustained  a  plea  to  the 
jurisdiction,  and,  treating  it  also  as  a 
demurrer,  dismissed  the  petition  on  two 
grounds:  (1)  Because  the  suit  was  against 
the  state  of  tlissouri  in  violation  of  tbe 
11th  Amendment  of  the  Constitution,  and 
(2)  because  the  court  was  asked  to  review 
action  of  state  officers  resting  in  discretion. 
From  that  judgment  error  is  prosecuted. 

In  order  to  understand  the  several  ques- 
tions which  we  are  called  upon  to  decide, 
a  general  statement  of  tbe  case  as  made 
by  the  petition  seems  to  be  required. 

Pursuant  to  authority  conferred  by  law, 
Macon  county  in  ^lay,  1870,  made  a  sub- 
scription to  the  capital  stock  of  the  Mis- 
souri &,  Mississippi  Railroad  Company  and 
issued  its  negotiable  bonds  in  payment 
tiierefor.  Tlie  only  recourse  the  holders  of 
the  bonds  liad  for  their  payment  was  tbe 
right  to  compel  the  levy  of  a  tax  of  ^^  of 
1  per  cent,  upon  the  assessed  value  of  the 
tuiable  property  of  the  county,  and  to  par- 
ticipate  with  other  creditors  of  the  county 
in  tlie  proceeds  of  a  tax  of  1  of  1  per  cent 
authorized  for  general  county  purposes. 
Macon  County  Ct.  v,  Huidekoper  (Macon 
County  Ct.  v.  United  SUtes)  134  U.  8. 
332,  3a  L.  ed.  914,  10  Sup.  Ct.  Rep.  491, 
and  cases  cited.  The  relator  became  the 
owner  of  some  of  these  bonds  with  attached 
coupons,  and  on  default  of  payment  re- 
covered final  judgments  thereon.  The  subse-, 
quent  securing  of  warrante  upon  tlie  county 
treasurer,  and  other  futile  proceedings 
taken  to  secure  satisfaction  of  bis  judg- 
ments, need  not,  for  our  present  purposes, 
be  dwelt  upon.  Suffice  it  to  say  the  relator 
has  not  been  able  to  collect  bis  judgments, 
which  amount  in  the  aggregate  to  over 
$263,000,  and  has  resorted  to  this  proceed- 
ing to  enable  him  to  do  so. 

The  gravamen  of  his  petition  is:  Tliat 
the  annual  levies  of  i  and  i^q  of  1  per 
cent  upon  the  valuation  of  the  property  in 
the  county,  as  assessed  by  the  assessor  and 
equalized  by  the  state  board  of  equalisation,, 
are  entirely  inadequate  to  raise  the  neces- 
sary fund  to  pay  his  judgments.  That  the 
present  assessor  of  Macon  county  and  his 
predecessors,  for  some  time  past,  have  in- 
tentionally, purposely,  and  fraudulently 
failed  to  assess  the  property  of  tbe  county 
at  its  true  value  in  money,  but  have  as- 
i^cBsed  it  at  as  low  a  fractional  part  there- 
of as  would  suffice  to  meet  local  needs,  and 
have  so  done  for  the  purpose  of  prevent- 
ing the  creation  of  a  fund  to  pay  tbe  in- 
debtedness of  the  county,  That  assessora 
of  other  counties  of  the  state  have  also 
placed  low  values  upon  the  property  of 
their  counties  for  the  purpose  of  escaping 
their    just    proportion    of    tbe    state    tax. 
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Th&t  the  state  board  oi  equalization,  well  I 
knowing  these  facta,  has  for  many  ;earc 
divided  the  eouDtiefl  of  the  state  iiiti< 
groups,  and,  instead  of  equaliiing  the  prop- 
ertj-  atnong  all  th«  counties  as  required 
t^  law,  has  equalized  it  among  the  several 
groups  only,  bo  that  the  propert.^  of  the 
same  class  in  one  group  of  counties  has  been 
•sseesed  at  a  different  per  cent  of  its 
-value  than  the  same  property  in  other  coun- 
ties or  in  different  groups  of  counties. 
That  in  no  case  has  the  property  of  the 
different  counties  of  the  state  been  bo  as- 
■eBHed  or  equalized  at  its  true  value  in 
money,  but  on  the  contrary  has  been  as- 
sessed and  equalized  on  an  average  of  from 
30  to  50  per  cent  only  of  that  value.  That 
the  relator  appeared  before  the  state  board 
at  its  last  session,  and  informed  its  mem- 
bers of  the  fact  that  he  was  a  judgment 
creditor  of  Macon  county,  advised  them  that 
the  facts  already  detailed  prevented  the 
collection  of  his  judgment!,  and  demanded 
that  the  board  equalize  the  various  clasBes 
of  property  in  Macon  county  on  the  basiH  of 
the  real  value  in  money,  and  certify  the 
same  to  the  proper  officer  of  that  county, 
to  tbe  end  that,  bj  the  annual  levies  of 
i  and  ^  of  1  per  cent  allowed  by  lawj  a 
fund  might  be  created  to  satisfy  his  judg- 
meats.  That  after  a  hearing  of  hie  petition 
a  resolution  was  offered  by  Governor  Had- 
ley,  a  member  of  the  board,  in  the  words 
following:  "That  the  true  value  in  money 
of  each  class  of  property  as  tlie  same  is 
returned  to  this  board  for  equalisation  in 
each  county  be  ascertained  by  this  board; 
that  this  true  value  in  money  of  each  class 
of  such  property  in  each  county  be  set  aside 
in  a  tabulation  to  be  prepared,  and  that 
where  the  value  of  any  of  the  claBBea  of 
property  in  any  of  the  counties,  as  returned 
to  this  board,  is  less  than  its  true  cash  value, 
that  such  per  centum  of  its  true  value  be 
added  thereto  by  this  board  as  will  make 
its  assessed  value  as  equalized  by  this 
board,  equal  to  its  true  value  in  money, 
so  that  all  classes  of  property  in  all  the 
counties  will  be  and  is  hereby  equalized  and 
aaaeased  on  a  basis  of  ita  true  value  in 
money."  That  this  resolution  was  voted 
down  tiy  a  vote  of  three  out  of  the  five 
members  constituting  the  board.  That 
afterwards  a  resolution  was  offered  by  Mr. 
Cowgill,  vice  president  of  the  board,  pro- 
viding that  the  true  value  in  money  of  each 
class  of  property  be  ascertained  by  the 
board  and  Bet  aside  in  a  tabulation  to  be 
prepared,  and  that  in  the  event  the  value 
at  any  of  the  classes  of  property  in  any  of 
tbe  counties  as  returned  to  the  board  is  lesl 
than  60  per  centum  of  its  true  cash  value 
such  per  centum  shall  be  added  thereto  as 
will  malce  its  assessed  value  equal  to  at 
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Icaat  50  per  cent  of  its  true  value  in  money. 
Lu  the  end  that  all  classes  of  property  in 
:iie  counties  shall  be  equalized  and  assessed 
on  a  basis  of  not  less  than  60  per  centum  of 
its  true  value  in  money.  That  this  reso- 
lution also  failed  to  carry  by  a  vote  of 
three  to  two. 

It  is  then  alleged  that  by  the  action  of 
a  majority  of  the  board  in  the  particulars 
just  mentioned  and  in  other  respects  un- 
neceasary  now  to  be  repeated,  it  arbitrarily, 
capriciously,  and  maliciDualy  refused  to 
equalize  the  property  of  the  state  and  par- 
ticularly that  of  Macon  county  on  the  basis 
of  its  true  value  in  money,  and  knowingly, 
unlawfully,  and  fraudulently  pretended  to 
equalize  the  property  of  Macon  county  at 
$8,270,123,  when  its  members  knew  that  it» 
true  value  was  in  excess  of  $25,000,000,  that 
the  act  of  the  majority  in  so  refuBing  was 
done  intentionally,  malevolently,  and  fraud- 
ulently with  a  view  and  for  the  purpose  of 
assisting  the  olBcers  of  Macon  county  to 
defeat  the  payment  of  relator's  judgments. 

It  is  further  alleged  that  the  pretended 
equalization  of  the  property  of  Macon  coun- 
ty as  well  as  that  of  the  property  of  the 
entire  state  has  been  fictitious  and  fraudu- 
lent, and  that  the  majority  of  the  board 
have  given  out  that  at  the  sessions  of  the 
board  to  be  held  in  the  years  1910,  1011, 
and  1912,  during  which  years  they  remain 
in  office,  they  will  continue  the  unlawful 
and  fraudulent  method  of  equal iising  the 
property  of  the  state  by  fixing  the  value  at 
only  a  fraction  of  its  real  value  not  in  ex. 
cess  of  33  per  cent  thereof. 

In  short,  the  petition  discloses  that,  by 
a  majority  of  its  members,  the  state  board 
has  resorted  to  a  method  of  dividing  the 
counties  of  the  state  into  groups  and  equal- 
izing the  values  of  property  in  each  group 
without  reference  to  values  in  counties  em- 
braced in  other  groups,  and  that  as  a  result 
of  that  and  other  methods  complained  of 
and  of  a  deliberately  formed  and  expressed 
purpose  to  continue  them,  the  property  of 
the  state  as  a  whole  has  been  equalized  and 
will  be  continued  to  be  equalized,  not  at  its 
true  value  in  money,  but  at  a  small  frac- 
tional part  thereof  only.  It  is  conceded  in 
argument  that  the  state  board  cannot  take 
action  solely  with  respect  to  Macon  county, 
but  must  act  in  the  equalization  of  values 
on  a  comprehensive  plan  embracing  the 
property  of  all  the  counties  and  independent 
municipalities  of  the  state. 

Notwithstanding  the  fact  that  the  mem. 
hers  of  the  board  of  equalization  and  the 
assessor  and  collector  of  taxes  of  Macon 
county  are  made  parties  to  this  action,  it 
is  conceded  that  the  performance  of  the 
duty  upon  which  relator's  remedy  depends 
rests  primarily  with  the  state  board;  and  it 
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U  onl;  when  that  bod;  •hftll  have  done 
ita  duty  that  the  officers  of  the  county  c»n 
take  effective  action.  In  other  words,  it  is 
the  poeition  of  counsel  for  the  relator  that 
no  relief  can  be  granted  to  the  judgment 
creditor  aa  against  the  action  of  the  county 
assessor  and  other  county  officers  until  the 
stat«  board,  as  the  final  arbiter  of  values, 
shall  have  be«n  appealed  to  and  shall  have 
done  its  duty. 

Accordingly,  the  argument  on  both  aides 
has  been  directed  chiefly  to  the  question 
whether  the  members  of  the  state  hoard  are 
amenable  to  thia  proceeding  by  mandamus. 

It  is  claimed  hy  the  respondenta  that  for 
three  reasons  they  are  not:  Firet,  because 
the  proceeding  against  them  is,  in  effect,  one 
sgainst  the  state  of  Missouri  and,  therefore, 
prohibited  by  the  llth  Amendment  of  the 
Constitution  of  the  United  States;  second, 
that  their  action,  in  declining  to  equalize 
the  property  of  the  state,  aa  requested  by 
the  relator,  was  the  exercise  of  a  discretion 
nhich  is  not  reviewable  by  the  courts ; 
third,  that  aa  respondent  Hadley  is  the 
'  governor  of  the  state  he  is  not  subject 
to  the  writ  of  mandamus  to  compel  him 
to  do  a  duty  aa  a  member  of  the  board  of 
equalization. 

1.  Is  this  proceeding  a  suit  against  the 
state!       ' 

Section  9140,  Rev.  Stat  Uo.  ]8BB  (Anno. 
Stat  1006,  p.  4210),  provides  that  the 
assessor  of  each  county  shall  take  an  oath 
to  faithfully  and  impartially  perform  the 
duties  of  his  office  and  to  assess  all  the 
property  in  the  county  at  what  he  believes 
to  be  its  actual  cash  value. 

Section  QIBO  provides  that  the  assessor 
shall  value  and  assess  all  the  property  of 
his  county  according  to  its  true  value  in 
money  at  the  time  of  the  asBessment. 

Sections  0127  and  9195  provide  that  a 
statement  or  abstract  of  the  taxes  so  as- 
sessed in  each  county  shall  b«  forwarded  to 
the  state  auditor  on  blanks  furnished  by 
him,  to  be  by  him  laid  before  the  state 
board  of  equalization. 

The  Constitution  of  the  state  (art.  10, 
3  18)  creates  the  board  and  ordains  that 
"there  shall  be  a  state  board  of  equaliza- 
tion, consisting  of  the  governor,  state  au- 
ditor, state  treasurer,  secretary  of  state, 
and  attorney  general.  The  duty  of  said 
board  shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property 
among  the  several  counties  in  the  state,  and 
it  shall  perform  such  other  duties  as  are 
or  may  be  prescribed  by  law." 

Section  912B  provides  that  a  mnjority 
of  the  members  of  the  board  shall  constitute 
a  quorum,  and  that  the  membera  shall  each 
take  an  oath  or  affirmation  that  he  will, 
"to  the  best  of  his  knowledge  and  ability, 
equalize  the  valuation  of  real  and  personal 
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property  among  the  several  counties  in  the 
state,  according  to  the  rules  prescribed  by 
this  chapter  for  equalizing  and  valuing  real 
property." 

Section  9127  provides  that  the  board, 
after  receiving  from  the  auditor  abstracts 
or  statfements  of  all  the  taxable  property  in 
the  state,  and  after  classifying  the  same  un- 
der certain  headings,  "shall  proceed  to 
equalize  the  valuation  of  each  elaaa 
thereof  among  the  respective  counties  of 
the  state  in  the  following  manner:  ''First 
— it  shall  add  to  the  valuation  of  each  class 
of  the  property,  real  or  personal,  of  each 
county  which  it  believes  to  be  valued  below 
its  real  value  in  money,  such  percentum  as 
will  increase  the  same  In  each  case  to  its 
true  value.  Second — it  shall  deduct  from 
the  valuation  of  each  class  of  the  property, 
real  or  personal,  of  each  coun^  which  it 
believes  to  be  valued  above  its  real  value 
in  money  such  percentum  as  will  reduce 
the  same  in  each  case  to  its  true  value." 

This  brief  epitome  of  the  legislation  clear- 
ly discloses  that  the  policy  of  tlie  state 
requires  property  to  be  assessed  on  the 
basis  of  its  true  value  in  money,  and  that  . 
a  duty  is  coat  upon  the  Btat«  board  to 
equalize  the  property  among  the  several 
counties  of  the  state  on  that  haiis.  With- 
out now  discussing  the  exact  nature  of  that 
duty,  its  extent,  or  its  limitations,  it  is 
sufficient,  for  our  present  purpose,  to  ob- 
serve that  it  is  an  imperative  duty  imposed 
by  the  law  of  the  state.  A  majority  of  its 
members  constituting  a  working  quorum 
refused  to  permit  the  board  to  perform  that 
duty,  and  compelled  it  to  decline  to  do  so. 
In  so  acting  they  did  not  stand  for  the 
state  of  Missouri,  and  were  not  the  stato 
within  the  meaning  of  the  llth  Amendment 
of  the  Constitution.  A  sovereign  state  must 
be  presumed  to  be  willing  that  its  laws 
shall  be  obeyed.  Through  its  laws  It  spoko 
to  its  servants  and  commanded  them  to  do 
something.  Certainly  those  servants,  by 
their  act  of  disobedience,  do  not  represent 
or  stand  for  the  state.  This  suit,  therefore, 
instead  of  being  against  the  state,  is  against 
its  servants  to  compel  them  to  do  a  duty 
which,  by  accepting  office,  they  agreed  to 
perform. 

A  few  authorities  out  of  the  many  which 
might  be  referred  to  may  not  be  out  of 
place  here. 

In  Board  of  Liquidation  v.  McComb,  02 
U.  8.  631,  23  L.  ed.  823,  a  decree  restrain- 
ing the  hoard  of  liquidation  of  the  state 
of  Louisiana  from  making  improper  use  of 
certain  bonds  was  under  review.  The  Su- 
preme Court,  speaking  by  Mr.  Justice  Brad- 
ley, said:  "The  objections  to  proceeding; 
against  state  officers  by  mandamus  or  in- 
junction are:     "First,  that  it  is,  in  effect. 
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proceeding  againat  the  attite  itaelf;  and, 
secondly,  that  it  interferea  with  the  official 
discretion  vested  in  the  officers.  It  is 
eed^  tliat  neither  ol  these  things  cai 
done.  A  state,  without  its  consent,  cannot 
be  aued  by  an  individual;  and  a  court 
not  subetitute  ita  own  diacretion  for  that 
of  executive  officers  in  matters  belonging 
to  the  proper  jurisdiction  of  the  lattet. 
But  it  has  been  well  settled  that,  when  a 
plain  official  duty,  requiring  no  exercise  of 
discretion,  is  to  be  performed,  and  per- 
f<H:mance  is  refused,  any  person  who  will 
evatain  personal  injury  by  such  refusal 
may  have  a  mandamus  to  compel  its 
formance." 

That  the  petition  flied  in  this  ease  does 
not  seeic   to   control   the   discretion   of   the 
membera  of  the  board  will  appear  later 
the  discussion  of  that  branch  of  the  ease. 

In  the  case  of  Rolston  v.  Missouri  Fund 
Comra.  (Rolston  v.  Crittenden),  120  U.  B. 
3SD,  30  L.  ed.  721,  T  Sup.  Ct.  Rep.  S99, 
the  trustees  in  a  mortgage  made  by  tlie 
Hannibal  &  St.  Joseph  Railroad  Company 
•ought  to  restrain  the  executive  officer  of 
the  state  from  selling  mortgaged  property 
under  a  prior  statutory'  mortgage  in  favor 
of  the  state,  on  the  eround  that  the  lia- 
bility for  which  the  earlier  lien  was  creat- 
ed had  been  satisfied,  and  that  the;,  as 
trustees,  were  entitled  to  an  assignment  of 
the  lien.  Whether  the  suit  was  in  effect 
suit  against  the  state  and  prohibited  by  the 
11th  Amendment  arose.  The  court,  speak- 
ing by  Mr.  Chief  Justice  Waite,  said: 
"It  is  next  contended  that  this  suit  cannot 
be  maintained  because  it  is  in  its  effect  a 
suit  against  the  state,  which  is  prohibited 
bj  the  11th  Amendment  of  the  Constitution 
ol  the  United  States;  and  Louisiana  t,  Jum- 
el,  107  U.  8.  711,  27  L.  ed.  i48,  2  Sup.  a. 
Rep.  126,  is  cited  in  support  of  this  posi- 
tion. But  this  cose  is  entirely  different 
from  that.  There  the  effort  vas  to  compel 
a  state  officer  to  do  what  a  statute  prohib- 
ited him  from  doing.  Here  the  suit  is  to 
get  a  state  officer  to  do  what  a  statute  re- 
quires of  him.  The  litigation  is  with  the 
officer,  not  the  state." 

In  Graham  v.  Folsom,  200  U.  S.  248,  60 
L.  ed.  4S4,  26  Sup.  Ct.  Rep.  245,  judgment 
creditors  of  a  township,  whose  judgment 
was  founded  upon  certain  bonds  issued  in 
fmvor  of  a  railroad,  sought  by  mandamus  to 
eompel  county  officers  to  levy  and  collect 
a  tax  to  satisfy  their  judgment.  It  was 
contended  that  those  officers  were  state  of- 
flcera,  and,  being  so,  that  the  suit  was  an 
attempt  to  require  the  state  to  perform 
its  contract,  and  was  therefore  in  effect  a 
■nit  against  the  state,  which  was  prohibited 
by  the  Constitution.  This  contention  was 
40I*R,A.(N.S.) 


denied  on  the  authority,  among  other  eases, 
of  Rolston  T.  Missouri  t'und  Comrs.  supra. 

In  Taylor  v.  Louisvilie  i  N.  R.  Co.  31 
C.  C.  A.  637,  eo  U.  B.  App.  les,  BS  Fed. 
350,  a  suit  was  instituted  to  enjoin  certain 
state  officers  from  certifying  a  tax  which 
tliey  claimed  the  right  to  do  by  authority 
of  the  state,  but  which  the  complainant 
averred  was  without  authority.  Judge 
Taft,  speaking  for  the  court  of  appeals  for 
the  sixth  circuit  in  that  case,  said:  "Tliis 
is  not  a  suit  against  the  state.  It  is  a  suit 
against  individuals,  seeking  to  enjoin  them 
from  doing  certain  acts  which  they  assert 
to  be  by  the  authority  of  the  state,  but 
which  the  complainant  avers  to  be  without 
lawful  authoritjr.  The  point  has  been  so 
often  decided  by  the  Supreme  Court  of  the 
United  States  that  it  is  sufficient  to  refer 
to  a  few  of  the  cases." 

We  find  nothing  in  the  later  decisions  of 
the  Supreme  Court,  particularly  in  Ex  parte 
Young  and  General  Oil  Co.  v.  Crain,  200 
U.  B.  J23,  62  L.  ed.  714,  13  L.R.A.(N.8.) 
932,  28  Sup.  Ct  Kep.  441,  14  Ann.  Cas. 
764,  and  209  U-  S.  211,  62  L.  ed.  7G4,  2S 
Sup.  Ct.  Rep.  476,  where  the  subject  under 
consideration  was  exhaustively  discussed, 
in  conflict  with  the  foregoing. 

In  the  case  of  Raymond  v.  Chicago  Union 
Traction  Co.  207  U.  S.  20,  52  L.  ed.  78,  28 
Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  757,  many  ex- 
pressions are  found  and  urged  upon  our 
attention  by  learned  counsel  for  respond- 
ents to  the  effect  that  the  action  of  the 
state  board  of  equalization  in  making  the 
assessment  there  involved  was  the  action  of 
the  state,  but  those  expressions  in  our  opin- 
ion are  inapplicable  to  the  present  case.  In 
that  case  the  traction  company  woe  contend- 
ing that  the  assessment  of  its  property  as 
made  by  the  board,  if  enforced,  would  vio- 
late the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States  by  taking  its 
property  without  due  process  of  taw,  and 
would  deprive  it  of  the  equal  protection  of 
the  laws.  It  was  there  held  that  the  state 
board  was  an  instrumentality  through 
which  the  state  acted,  and  that  the  provi- 
sions of  the  14th  Amendment  prohibited  the 
taking  of  property  without  due  process  of 
law  by  the  state,  not  only  through  its  legis- 
lature or  by  its  executiTO  or  judicial  de- 
partment, hut  by  or  through  any  other  in- 
Btrumentality  whatsoever.  The  conclusion 
there  announced  was  not  that  the  board  of 
equaliKatiou  was  the  stat«  within  the  mean- 
ing of  the  11th  Amendment,  so  as  not  to 
be  suable  without  its  consent,  but  that  the 
board  was  an  agent  of  the  state  in  taking 
steps  preliminary  to  the  frnposition  and  col- 
lection of  taxes  charged  to  have  been  illegal, 
and  was  therefore  the  state  within  the  mean- 
ing of  the  14th  Amendment.    Most  obvioiu- 
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I;  the  doctrine  of  tbia  e»ae  bu  nothing  to 
do  with  the  queation  now  under  considerk- 

Tbe  contention  thftt  the  present  suit  is 
prohibited  becaoM  against  tiie  state,  and 
therefore  in  Tiolation  of  the  11th  Amend- 
ment of  the  Constitution,  is  not  sound, 
And  cannot  be  eustained. 

2.  Was  the  action  of  the  board  here  com- 
plained of  the  eiercise  of  a  discretion  with 
wbicb  tbe  courts  cannot  interfere!  The 
learned  trial  court,  from  the  showing  made 
bf  the  petition  alone,  answered  thia  ques- 
tion in  the  afCrmative.  Whether  that  an- 
swer is  correct  or  not  depends  upon  the  ap- 
plicatorjr  law  and  tbe  facta  stated  in  the 
petition,  which  for  the  purposes  of  this 
case  must  be  taken  to  be  true. 

Article  10,  %  3,  of  the  Constitution  of 
Missouri,  ordains  that  "taxes  ta&y  be  levied 
and  collected  for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes 
shall    be    leTied    and   collect«d    by    general 

The  legislature  of  the  state,  by  way  of 
executing  this  constitutional  mandate,  pro- 
vided a  scheme  for  equalizing  the  valuation 
of  property  among  all  the  counties  of  the 
state,  based  on  actual  value,  as  a  standard 
of  procedure.  Rev.  Stat.  I8B0,  J  0127.  To 
work  out  this  general  Bi'lieme  tlic  state 
board  of  equalization  waa  created  (art.  JO, 
g  IS,  Mo.  Const.)  and  endowed  with  the 
power  and  charged  with  the  duty  of  equal- 
izing the  values  of  property  as  classified  by 
the  legislature  in  the  miinner  presciibed  by 
g  9127,  snpra.  The  words  "equalize"  or 
"equalization,"  as  used  in  revenue  statutee 
of  the  kind  now  under  consideration,  have 
an  accepted  meaning  throughout  the  coun- 
try. Cooley,  in  his  work  on  Taxation,  2d 
ed.  p,  421,  says:  "Kqualization  of  aasess- 
ments  has,  for  itx  fjeneral  purpose,  to  lirinn 
the  assessments  of  different  parts  of  a  tax- 
ing district  to  the  same  relative  standard 
so  ttiat  no  one  of  the  parts  may  be  cottipclled 
to  pay  a  disproportionate  part  of  the  tax." 

The  statute  imposing  a  duty  upon  the 
state  board,  taken  in  connection  with  the 
conhititutional  requirements  of  uniformity, 
is  imperative  that  the  equalization  shall 
comprehend  all  the  counties  and  similar 
subdivisions  of  the  state,  and  shall  be  ac- 
complished by  taking  the  abstracts  or  re- 
turns  of  the  eoimty  and  city  assessors  as 
the  hantH,  and  adding  to  or  deductini;  there- 
from enough  to  bring  the  equalized  valua- 
tion  to   the  true  value  of  the  property   of 

With  this  understanding  of  the  legal  duty 
resting  upon  the  stiitc  board,  let  us  ex- 
amine the  petition  and  ascertain  therefrom 
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what  tbe  board  actually  did  in  response  to 
the  demand  of  the  relator  that  it  proceed 
to  equalize  the  property  of  Macon  and  other 
counties   according   to    its    true    value    in 

In  tbe  first  place,  it  is  made  to  appesr 
that  the  board  arbitrarily  divided  the  coun- 
ties of  tbe  state  into  several  groups,  and 
proceeded  tq  equalise  the  property  in  the 
counties  composing  each  group  without 
equalising  the  property  of  the  several 
groups  themselves,  and  thereby,  as  it  is 
claimed,  defeated  the  uniformity  of  ToJuea 
among  all  the  counties  as  contemplated  by 
the  law.  It  is  also  charged  that  tbe  board 
ignored  the  statutory  command  requiring  it 
to  equalize  the  valuation  of  the  property  in 
the  several  counties  and  independent  cities 
by  adding  or  deducting  from  the  valuation 
as  returned  by  the  local  assessing  boards 
such  sum  as  would  bring  the  same  to  the 
true  value  of  the  property,  and  in  lieu  there- 
of adopted  a  standard  of  valuation  not  in 
excess  of  33  per  cent  of  the  real  value  of 
the  property,  and  equalized  the  valuations 
throughout  the  state  on  that  basis;  that 
the  standard  so  adopted  and  tbe  method  so 
employed  by  the  state  board  was  by  direc- 
tion of  a  working  majority  arbitrarily, 
capriciously,  and  uniformly  followed  for 
many  years  with  the  intent  and  purpose, 
among  other  things,  of  aiding  tbe  officers 
of  Macon  county  in  defeating  the  collection 
of  the  relator's  judgments. 

The  rule  is  well  settled  and  fully  recog- 
nized by  us  that  when  discretion  is  con- 
ferred upon  public  agents  or  officers  their 
acts  in  the  lawful  exercise  of  that  discretion 
cannot  be  controlled  by  mandamus.  Tbe 
rule  ia  also  well  settled  that,  although  tbe 
exercise  of  discretion  will  not  be  controlled 
by  mandamus,  yet  the  writ  will  lie  to  com- 
pel the  person  or  the  body  in  whom  the  dis- 
cretion is  lodged  to  proceed  to  its  exercise. 
In  view  of  these  rules,  we  are  of  opinion 
that  the  discretion  which  cannot  be  con- 
trolled  by  mandamus  is  that  discretion,  and 
that  only,  which  the  law  has  vested  in  the 
person  of  body  to  be  exercised.  If  the  law 
has  pointed  out  how  or  in  what  way  the  dis- 
cretion shall  be  exercised,  it  is  obviously  not 
the  exercise  of  the  discretion  imposed  by 
law  to  proceed  in  any  other  way.  To  so 
proceed  would  be  contrary  to  the  law,  and 
would  be  the  exercise  of  arbitrary  power, 
rather  than  discretion.  To  decline  or  re- 
fuse to  proceed  according  to  law  or  In  the 
way  pointed  out  by  law  is,  in  our  opinion, 
equivalent  to  not  proceeding  at  all.  In 
other  words,  the  discretion  which  will  with- 
stand review  by  the  courts  must  be  exer- 
cised under  law,  and  not  contrary  to  law. 

In  Madison  v.  Smith,  83  Ind.  E02,  SIS,  it 
is  said:     "It  ie  no  doubt  tbe  general  rule 
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that  an  inferior  tribunal  will  onlj  be  coid- 
pelled  to  act, — not  to  make  a  deoiaion  one 
way  or  the  other;  but  where  a  body  not 
Btrietlj  judicial,  although  poeseBBing  quasi 
judicial  powers,  ie  under  an  absolute  duty 
to  act,  and  to  act  only  in  a  certain  way,  tlie 
perfonnaDce  of  that  duty,  both  as  to  the  ac- 
tion and  ita  character,  will  be  coerced  by 
mandate.      .  .      Where  there  in  a  discre- 

tion, courts  will  not  compel  its  exercise  in 
any  given  direction;  but  where,  upon  the 
faet«,  the  duty  is  a  plain  and  absolute  one, 
it  is  otherwise." 

In  State  ex  rel.  Wayne  County  t.  Her- 
rald,  36  W.  Va.  721,  15  S.  E.  674,  it  was 
held  that  where  the  assessor  was  required 
to  impoee  a  value  upon  property  aa  town 
lots,  and  undertook  to  do  so  by  the  acre  or 
tract,  its  action  was  not  the  exercise  of 
discretion,  and  could  be  corrected  by  man- 
damus. 

In  the  case  of  SUte  Board  v.  People,  191 
III.  528,  68  L.R-A.  513,  81  N.  E.  339,  the 
ctate  board  adopted  a  method  of  assessing 
property  contrary  to  that  prescribed  by 
law,  A  mandamus  proceeding  was  insti- 
tuted to  correct  it.  The  trial  court  com- 
manded the  board  to  proceed  to  value  and 
assess  the  property  in  the  manner  pre- 
scribed by  law,  and  specilied  what  that  was. 
The  supreme  court,  in  affirming  that  judg- 
ment, said:  "The  court  dofs  not,  by  it« 
■aid  order  and  judf^ent,  undertake  to  con- 
trol the  discretion  or  judgment  of  the  re- 
spondents in  the  valuation  or  assessment 
of  the  capital  stock,  including  the  fran- 
chises, of  said  corporations.  It  only  lays 
down  the  rules  of  law  which  goveru  and 
the  methods  which  should  be  pursued  by  the 
respondents  in  making  such  valuation  and 
assessment.    This  we  think  proper." 

In  the  case  of  Ramsay  v.  Hayes,  1B7  N. 
T.  367,  BO  N.  E.  193,  it  was  held  by  the 
court  of  appeals  of  that  state  that  where 
a  commissioner  of  a  relief  fund  adopted  a 
method  for  determining  the  amount,  con- 
trary, to  law,  the  remedy  was  by  mandamus 
to  compel  him  to  Gx  the  pension  according 
to  the  rules  prescribed  by  statute  therefor. 
To  the  same  elfect  is  People  v.  Sanilac 
County,  71  Mich.  16,  38  N.  W.  639,  and 
Ckhveland  v.  United  States,  93  C.  G.  A.  274, 
IM  Fed.  677. 

lo  State  es  rel.  McCleary  v.  Adcock,  2n6 
Mol  650,  121  Am.  6t.  Rep.  681,  106  S,  W. 
270,  the  supreme  court  of  Missouri  sus- 
tained a,  proceeding  by  mandamus  against 
the  state  board  of  health,  and  held  that  the 
law  does  not  place  in  the  hands  of  adiiiinis- 
trative  parties  arbitrary  power,  and  that 
tlwir  simple  ipse  dixit  is  not  sulficient  evi- 
dence of  exercise  of  lawful  discretion. 

In  Illinois  State  Dental  Examiners  v. 
People,  123  111.  227,  13  N.  E.  801,  the  su- 
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preme  court  of  Illinois  observed:  "A  pub- 
lic officer  or  inferior  tribunal  may  be  guilty 
of  BO  gross  an  abuse  of  discretion  or  such 
an  evasion  of  positive  duty,  as  to  amount 
to  a  virtual  refusal  to  perform  the  duty  en- 
joined, or  to  act  at  all  in  contemplation  of 
law;  in  such  a  case  mandamus  will  afford 
a  remedy."^ — citing  Tapping,  Mandamus, 
66  and   19;   Wood,   Mandamus,   64. 

The  United  States  circuit  court  of  appeals 
for  the  si!:th  circuit,  in  the  case  of  Cun- 
ningham V.  Cleveland,  82  C.  C.  A.  55,  152 
Fed.  907,  in  a  case  Involving  a  question 
similar  to  that  now  before  us,  observed: 
"So  long  as  the  board  acts  lawfully  and  iii 
good  faith.  Its  discretion  cannot  be  super- 
vised by  the  court.  But  it  cannot,  under 
the  guise  of  its  discretion,  be  permitted  to 
accomplish  an  unlawful  purpose." 

We  conclude,  therefore,  that  the  proceed- 
ings of  the  state  board  of  equalization,  in 
so  far  as  they  were  not  taken  according 
to  law  and  certainly  in  so  far  as  they  were 
taken  in  disregard  and  violation  of  the 
law,  are  not  protected  from  judicial  con- 
trol as  the  exercise  of  a  vested  discretion. 

3.  The  conclusions  already  reached  dis- 
pose of  the  objections  made  jn  the  trial 
court  to  issuing  the  writ  of  mandamus  i 


this 


;  but  il 


n  addi- 


tional reason  against  it  that  the  governor 
of  the  state,  who  constitutes  one  member 
of  the  board  of  ei|nalization,  cannot  be  co- 
erced by  the  writ  of  mandamus  to  perform 
any  executive  duty,  and  that  the  balance  of 
the  board  cnnnot  be  compelled  to  act  with- 
out his  co-operation.  The  governor,  who  Is 
the  chief  executive  officer  of  the  state  and 
u  such  required  "to  perform  such  duties 
as  may  be  prescrilied  by  law"  (art.  5,  §  1, 
Const),  including  service  upon  the  state 
board  of  equalization  art.  10,  §  18,  Const 
and  g  91Z7,  Rev,  SUt.),  when  acting  in 
that  capacity,  is  performing  an  executive 
duty  in  no  other  or  different  sense  than 
when  performing  any  ministerial  act  de- 
volving upon  him  as  chief  executive  of  the 

Mr.  High,  in  his  work  on  Extraordinary 
Legal  Remedies,  3d  ed.  §  120,  after  citing 
and  considering  many  authorities  on  the 
Buhjfct,  says  that,  according  to  the  clear 
weight  of  authority,  "the  chief  executive  of 
the  state  is,  as  to  the  performance  of  any 
and  all  official  duties,  entirely  removed  from 
the  control  of  the  courts;  and  that  he  is 
beyond  the  reach  of  mandamus,  not  only 
as  to  duties  of  a  strictly  executive  or  politi- 
cal nature,  but  even  as  to  purely  minis- 
terial acts  whose  performance  the  legisla- 
ture may  liave  required  at  his  bands." 

Judge  Cooley,  in  delivering  the  opinion 
of  the  supreme  court  of  Michigan  in  Peo- 
ple ex  rel.  Sutherland  v.  The  Governor,  SO 
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Micti.  320,  13  Am.  Eep.  89,  CKlle  Attention 
to  the  practicalidiScult;  of  distinguiabing 
between  political  and  miniBterial  duties, 
and  Bays;  "But  when  duties  are  impofied 
upon  the  goveinoT,  whatever  be  their  grade, 
importance,  or  nature,  we  doubt  the  right 
of  the  courts  to  Ba;  that  thli  or  that  duty 
might  properly  have  been  imposed  upon  a 
secretary  of  state,  or  a  aherifl  of  a  county 
or  other  inferior  officer,  and  that  inaamucti 
M,  in  ca»e  it  had  been  so  imposed,  there 
would  have  been  a  judicial  remedy  for  neg- 
lect to  perform  it,  therefore  there  must  be 
the  like  remedy  when  the  governor  him- 
self is  guilty  of  a' similar  neglect.  The  ap- 
nortionment  of  power,  authority,  and  duty 
to  the  governor  is  either  made  by  the  people 
'h  the  Constitution,  or  by  the  legislature  in 
making  lawB  under  it;  and  the  courts,  when 
the  apportionment  has  been  made,  would  be 
presumptuous  if  they  should  assume  to  de- 
clare that  a  particular  duty  assigned  to  the 
governor  ii  not  essentially  executive,  but  is 
of  such  inferior  grade  and  importance  as 
properly  to  pertain  to  some  inferior  office, 
and  consequently,  for  the  purposes  of  tbeir 
jurisdiction,  the  courts  may  treat  it  precise- 
ly as  if  an.  inferior  officer  had  been  re- 
quired to  perform  it.  To  do  this  would  be 
not  only  to  question  the  wisdom  of  the  Con- 
stitution or  the  law,  but  also  to  assert  a 
right  to  make  the  governor  the  passive  in- 
strument of  the  judiciary  in  executing  its 
mandates  within  the  sphere  of  his  own  du- 
ties. Were  the  courts  to  go  so  far,  they 
would  break  away  from  those  checks  and 
balances  of  government  which  were  meant 
to  be  checks  of  co-operation,  and  not  of 
antagonism  or  mastery,  and  would  concen- 
trate in  their  own  hands  something  at  least 
of  the  power  which  the  people,  either  di- 
rectly or  by  the  action  of  tlieir  representa- 
tives, decided  to  intrust  to  the  other  de- 
partments  of  the  government." 

In  State  ex  rel.  Gobb  v.  Stone,  120  tSo. 
428,  23  L.R.A.  1B4,  41  Am.  St.  Rep.  705, 
2S  S.  W.  376,  the  supreme  court  of  Mis- 
souri cited  and  considered  the  numerous 
authorities  relating  to  this  subject,  and 
stated  the  following  conclusion:  "Abun- 
dant authority  establishes  the  position  here 
taken  that  mandamus  will  not  issue  to  the 
governor  to  compel  tAe  performance  of  any 
duty  pertaining  to  his  office,  whether  politi- 
cal or  merely  ministerial;  whether  com- 
manded by  the  Constitution  or  by  some 
law  passed  on  the  subject." 

This  doctrine  was  afterwards  affirmed  in 
the  later  case  of  State  ex  rel.  Nortli  & 
South  K.  Go.  V.  Meier,  143  Mo.  439,  4G  S. 
W.  30(1. 

Whether,  therefore,  the  duty  imposed  up- 
on the  governor  of  Missouri  to  act  as  a 
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member  of  the  state  board  of  equalization 
ii  ministerial,  executive,  or  political  in  ita 
character,  he  is  not,  according  to  the  law 
of  this  state  as  interpreted  by  its  higbent 
judicial  tribunal,  responsible  to  tlie  ju- 
diciary for  bis  action.  The  high  sense  of 
duty  which  must  be  presumed  to  actuate 
the  chief  executive  of  a  state  is  the  sole 
arbiter  to  which  appeal  can  be  made  in  sutli 
matters. 

Whether  the  decision  of  the  highest  ju- 
dicial tribunal  of  the  state  exempting  the 
governor  from  coercement  by  the  writ  of 
mandamus  is  so  a  construction  of  the  Con- 
atitution  and  statutes  of  Missouri  or  so  n 
rule  of  property  or  action  in  the  state,  aa 
under  familiar  rules  bind  the  Federal  courts 
and  forbid  their  independent  judgment  may 
be  doubted.  As  to  this  we  desira  to  ex- 
press no  opinion. 

The  Supreme  Court  of  the  United  State*, 
in  Burgess  v.  Seligman,  107  U.  8.  20,  94, 
27  L.  ed.  359,  885,  2  Sup.  Ct.  Rep.  10,  21, 
after  laying  down  the  rule  governing  th« 
exercise  of  independent  judgment  by  the 
Federal  courts  in  eases  where  state  courts 
have  made  decisions  which  were  not,  prop- 
erly speaking,  controlling  upon  the  national 
courts,  said;  "But  even  in  such  eases,  for 
the  sake  of  harmony  and  to  avoid  confusion,  . 
the  Federal  courts  will  lean  towards  an 
agreement  of  views  with  the  state  courts  if 
the  question  seems  to  them  balanced  with 
doubt.  Acting  on  these  principles,  founded 
as  they  are  on  comity  and  good  sense,  the 
courts  of  the  United  States,  without  sacri- 
Hcing  their  own  dignity  as  independent 
tribunals,  endeavor  to  avoid,  and  in  moat 
cases  do  avoid,  any  unseemly  conflict  with 
the  well-considered   decisions   of  the   stats 

Id  view  of  these  wise  and  temperate  ob- 
servations, and  of  the  fact  that  the  Mis- 
souri doctrine  is  in  harmony  with  the  great 
weight  of  authority,  we  shall  conform  to 
that  doctrine,  and  liold  that  the  respondent 
Hadley  is  not  subject  to  the  writ  of  man- 
damus in  the  present  case. 

But  this  is  not  conclusive  of  the  inquiry 
before  us.  The  governor  is  only  one  out  of 
Bve  members  of  the  state  board  of  equaliza- 
tion. Any  three  of  them,  according  to  tlie 
sUtuta  (§  0126,  Rev.  Stat)  constitute  a 
quorum  for  the  transaction  of  business. 
The  reason  why  the  governor  cannot  be 
coerced  by  mandamns  is  that  he  needs  no 
such  coercion;  he  is  conclusively  presumed 
to  be  willing  to  perform  all  his  executive 
duties.  His  constitutional  obligation  is  to 
see  that  the  laws  of  the  state  shall  be  faith- 
fully executed  (art.  5,  gg  4,  6,  Const.)  and 
his  oath  of  ofBce  requires  him  to  support 
the  Constitution  and  demean  himself  faith- 
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full7  in  office  (art.  14,  %  6,  Const.).  Tlie 
veiy  TemBons  which  exempt  him  frota  lia- 
bility to  the  writ  of  mandamuB  are  tlie  ones 
which  inaure  the  performance  of  hia  duty 
KB  ft  member  of  the  board  of  equalizati< 
Not  onlj  is  this  theoretically  true,  but  the 
petition  in  this  case  showa  that  it  is  actu- 
ally »o.  He  led  a  movement  in  the  board 
to  secure  equalization  of  values  according 
to  law,  and  it  must  be  conclusively  pre- 
sumed that  he  will  take  no  different  course 
when  occasion  requires  him  to  act. 

But  whatever  the  fact  may  be  in  this  re- 
gard, the  board  is  not  one  which  requires 
•itber  unanimity  of  consideration  or  of  ac- 
tion by  all  its  members.  By  svecial  provi- 
■ion  of  law  (g  9126,  Rev.  Stat.)  any  three 
of  them  constitute  a  quorum  and  are  there- 
foEe  competent  to  transact  the  busineHi  of 
the  board  in  the  absence  of  tlie  other  n 
bera.  If  the  governor  should  be  diaabled 
by  sickness  or  other  infirmity  from  attend- 
ing the  sessions  of  the  board,  can  it  be 
doubted  that  the  remaining  members  of  that 
body  could  be  compelled  to  proceed  with  the 
performance  of  their  duty!  Obviously  not. 
Accordingly,  we  think  the  writ  of  man- 
damus may  lawfully  be  awarded  to  secure 
action  by  a  statutory  quorum  of  the  board 
in  this  case  <  when  circumstances  are  such 
that  the  entire  membership  cannot  be 
reached  by  that  writ. 

Other  less  important  questions  have  been 
argued  to  us,  but  they  involve  nothing 
which  compels  a  difTerent  conclusion  from 
that  which  we  have  reached. 

When  the  writ  shall  be  issued,  as  it  must 
be,  the  return  made  and  the  proof,  if  any, 
taken,  the  court  will  doubtless  better  under- 
stand all  the  facts  and  circumstances  of  the 
case,  and  be  better  able  to  consider  some 
of  the  contentions  of  learned  counsel  con- 
cerning the  fiscal  policy  of  the  state  and 
the  proper  exercise  of  discretion  by  its 
officers.  As  it  is,  however,  the  petition,  to 
the  averments  of  which  we  are  necessarily 
confined,  makes  it  appear  that  the  relator's 
judgments  against  Macon  county,  which  a 
just  regard  for  civil  rigbts  requires  should 
be  paid,  are  rendered  practically  worthless 
by  a  failure  to  discharge  a  duty  imposed 
by  law  upon  the  respondents.  For  such  a 
breach  of  duty  there  ought  to  be  a  remedy. 

The  judgment  nuist  be  reversed  as  to 
all  the  respondents  except  Governor  Hadley, 
and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  proceed  in  the 
usual  way  in  such  cases,  and  in  barmoay 
with  the  views  here  expressed. 

Appeal  dismissed  by  the  Supreme  Court 
of  the  United  States,  October  IB,  1911. 
40  L.R.A.(N.S.)  ; 
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(—  Iowa,  — ,  133  N.  W.  338.) 

Sale  — by   description  —   acceptance   ^ 

One  who  offers  to  manufacture  a  quan- 
tity of  cards  of  a  certain  description  does 
not,  by  displaying  work  for  the  inspection 
of  the  purcliaser,  warrant  that  the  cards 
will  equal  the  work  displayed,  and  there- 
fore if  the  purchaser  accepts  the  cards  de- 
livered without  inspecting  theio  within  a 
reasonable  time  to  see  if  they  conform  to 
the  description,  nr  if  he  makes  sales  after 
learning  of  defects,  he  will  be  precluded 
from  claiming  damage  a  because  of  an  al- 
leged nonconformity. 

,.,'       (November  20,  1811.) 


County  in  plnintilTs  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  goods  sold  and  delivered  by  plain- 
tiff to  defendant.    Affirmed. 

Statement   by   Weaver,   J.; 

Action  at  law  to  recover  the  selling  price 
of  a  quantity  of  post  cards.  There  waa 
trial  to  a  jury,  and  at  the  conclusion  of 
the  testimony  the  court  upon  plaintiffs' 
motion  directed  a  verdict  in  their  favor. 
From  the  judgment  entered  upon  this  ver- 
dict, the  defendanta  have  appealed. 

Messrs.  ConrlrlKlit  &  Arbnckle  and  F. 
S.   Merrinu,   for   appellant: 

PlaintilT  warranted  the  quality  and  mer- 
chantability of  the  post  cards  in  the  eon- 
tract  of  sale. 

Williston,  Sales,  260.  341,  1  261;  1 
Feach,  Contr.  H  250;  Benjamin,  Sales,  612; 
35  Cyc.  38] ;  Love  v.  Bnrnesville  Mfg.  Co. 
3  Penn.  (Del.)  152,  SO  Atl.  536;  Imperial 
Portrait  Co.  v.  Brysn,  111  Ga.  60.  30  S.  E. 
291;  Atwnter  v.  Clancy,  107  Mass.  309; 
TexHS  Fruit  Co.  v.  Lane,  101  Mo.  App.  712, 
74  S.  W.  400;  Christian  v.  Knight  t  Co. 
128  Ga.  60],  67  S.  E.  763;  Conkling  v. 
Standard  Oil  Co.  138  Iowa,  GB8,  116  N.  W. 

Xote,  —  Tiie  above  case  is  authority  for 
the  doctrine  that  the  exhibition  by  the 
seller  to  the  buyer  of  pnst  cnrds  as  illus- 
trative of  the  quality  and  excellence  of  the 
card  which  tlie  former  agrees  to  manufac- 
ture for  the  latter  is  not  a  sale  by  sample 
because  the  cards  to  be  manufactured  un- 
der the  agreement  were  not  to  represent 
the  same  views  as  the  card  exhibited,  and 
hence  the  rule  that  a  sale  by  sample  con- 
stitutes a  narranty  of  quality  which  Hr^ 
3  .  J^ 
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822;  BriKK*  v.  M.  Sumeljr  Co.  SO  Iowa, 
£02,  64  N.  W.  784;  Catlanan  v.  Brown,  31 
lowft,  333. 

The  warrantj  auTrivAd  acceptance  of  the 

1  Beach,  Contr.  340,  341,  1  270;  2 
Meohem,  Bales,  1  13B6;  3S  Cyc.  423;  Zab- 
Tiekie  v.  Central  Vermont  R.  Co.  131  N.  Y. 
72,  29  N.  E.  1006;  Fairbank  Canning  Co. 
T.  Metiger,  118  N.  Y.  280,  16  Am.  St.  Rep. 
763,  23  N.  E.  372;  Minnesota  Thresher 
Uig.  Co.  V.  Hanson,  3  N.  D.  81,  64  N.  W. 
311;  BriggB  v.  Hilton,  99  N.  Y.  617,  62 
Am.  Rep.  63,  3  N,  E.  51;  Gurney  v.  At- 
lantic k  Q.  W.  R.  Co,  68  N.  Y.  36B;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.  181 
III.  682,  64  N.  E.  BB7;  Underwood  v.  Wolf, 
131  III.  425,  ID  Am.  St  Rep.  40,  23  N.  E. 
698;  Risk  v.  Tank,  12  Wis.  276,  78  Am. 
Dec.  737;  Bradford  v.  Manly,  13  Mbm.  138, 
7  Am.  Dec.  122;  Myer  T.  Wheeler,  65  Iowa, 
300,  21  N.  W.  092;  Aultman,  M.  A.  Co.  v. 
Theirer,  34  Iowa,  276;  Upton  Mfg.  Co.  v. 
Huiske,  69  Iowa,  660,  26  N.  W.  621;  Get- 
ty T.  Boiintree,  2  Pinney  (Wis,)  37B,  64 
Am.  Dec.  1 38 ;  Laporte  Improv.  Co,  v. 
Brock,  99  Iowa,  465,  61  Am.  St.  Rep.  245, 
68  N.  W.  810. 

Messrs.  Reed  A  Tutlilll,  tor  appellee: 

The  statements  made  by  plaintiff's  agent 

at  the   time   of   sale   did   not   constitute   a 

warranty,  but  were  merely  descriptive  of 

the  article  to  be  manufactured. 

2  Mechem,  Sales,  tlT  1241,  1246;  Richard- 
son T.  CoSman,  87  Iowa,  121,  64  N.  W. 
350. 

The  defendant  by  acceptance  and  partial 
payments  of  the  postal  cards,  without  ob- 
jection or  notice  to  plaintiff  for  nearly 
eighteen  months,  has  waived  any  right  be 
may  have  had  to  either  return  the  cards 
or  recover  damages. 

Jones  Bros.  v.  McEwan,  91   Ky.  373,  12 


LJLA.  3B9,  16  S.  W.  81 ;  Makey  t.  Bwartz, 
60  Iowa,  710,  16  N.  W.  676;  Winelander 
T.  Jones,  77  Iowa,  401,  42  N.  W.  333; 
Schopp  V.  Taft,  106  Iowa,  612,  76  N.  W. 
843;  Hirahom  v.  Stewart,  49  Iowa,  418; 
AUison  V.  Vaughan,  40  Iowa,  421;  Laporte 
Improv.  Co.  v.  Brook,  99  Iowa,  486,  81 
Am.  6t  Rep.  245,  68  N.  W.  810. 

Weaver,  J.,  delivered  the  opinion  of  the 

At  the  date  of  the  transaction  out  of 
which  this  litigation  has  arisen,  the  de- 
fendants were  proprietors  of  a  news  stand 
in  the  city  of  Waterloo,  Iowa,  and  plain- 
tiffs were  manufacturers  and  jobbers  of 
post  cards  at  Minneapolis,  Minnesota.  On 
May  3  and  4,  1907,  plaintiffs'  traveling  rep- 
resentative called  upon  defendants  and  so- 
licited their  oider  for  cards.  On  the  day 
first  mentioned  defendants  gave  the  solicit- 
or an  order  for  certain  Christmas  goode 
amounting  to  962.70,  over  which,  as  we 
understand  the  record,  there  ia  no  contro- 
versy. On  the  following  day  defendants 
gave  him  another  order  for  30,000  poet 
cards.  These  cards  were  to  be  decorated 
with  colored  pictures  of  speciBed  views  of 
scenery  in  and  about  Waterloo,  to  be  copied 
from  photographs  obtained  .for  that  pur- 
pose. The  cards  were  manufactured  by 
plaintiffs  and  shipped  in  three  separate 
consignments,  namely,  June  17th,  July  1st, 
and  November  19th,  following  the  date  of 
the  order.  The  larger  part  of  the  cards 
was  contained  in  the  consignment  of  July 
let.  Upon  the  account  thus  created  de- 
fendants made  payments  as  follows:  Au- 
gust 22,  $oOi  October  14,  $50;  and  Novem- 
ber 6,  £25.  The  remainder  of  $132.70  not 
being  paid  on  demand  therefor,  this  action 
was  begun  at  law  to  recover  the  same. 

Defendants   admit  giving   the   orders   re- 


vives acceptance  does  not  apply.  This  doc- 
trine seems  to  be  in  accord  with  the  weight 
of  authority.  See  note  in  70  L.R.A.  G53, 
aa  to  warranty  on  sale  of  goods  by  sample. 

And  upon  the  question  of  whether  the 
implied  warranties  raised  by  a  sale  of  a 
character  very  similar  to  that  involved  in 
hriNNiApoi.iB  Selling  Co.  v.  R.  N,  Cowis 
i  Co.  will  survive  acceptance,  see  Heath 
Dry  Gas  Co.  v.  Hurd,  26  L.R.A.fN.S.)  160, 
and  note  thereto. 

The  doctrine  of  Mihneapolis  Seij.iso  Co. 
T.  R.  N,  CowiN  t  Co.  that  a  sale  by  de- 
scription does  not  constitute  a  sale  by 
warranty  which  will  survive  aercptance 
after  inspection,  with  knowledfre  that  the 
aitiele  does  not  correaponti  with  the  de. 
Bcription,  Bt  least,  where  the  sale  is  by 
executory  eontract,  is  riinousoed  at  lencth  in 
a  note  in  3S  L.R.A.fN.S.)  268,  considering 
effect  of  a  sale  by  a  particular  description 
of  kind  or  quality.  And  ns  bonrinp  upon 
the  ssme  question,  see  note  in  .16  L.R.A, 
40  L.R.A.(X.S.l 


(N.S.]  407,  discussing  the  question  of  use 
as  a  waiver  of  the  right  to  rescind  for 
breach  of  warranty  or  noncompliance  with 
the  contract. 

And  see  also  note  in  4  L.R.A.(N.S.]  1167, 
as  to  the  right  of  the  buyer  to  retein  the 
goods  and  defeat  an  action  for  the  purchase 
price  on  dispovering  that  the  goods  do  not 
comply  with  the  requirements  of  the  eon- 
tract;  also  note  in  8  L.R.A.(N.S.)  1167, 
as  to  the  effect  of  delivery  to  carrier  upon 
buyer's  right  to  reject  goods  for  lack  of 
quality. 

As  to  the  right  of  a  purchaser  of  goods 
deliverable  in  instalments  to  rescind  the 
contract  or  refuse  further  deliveries  for 
breach  of  quality,  see  note  In  38  L.R.A. 
(N.S.)    530. 

For  an  exception  to  the  general  rule  that 
a  sale  by  description  does  not  constitute 
nn  express  warranty  of  qualitv.  see  note  in 
37  L.R.A.(N.S,)  79",  on  the  liability  of  the 
vender  of  seeds.  ,  , 
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feired  to,  but  klkged  by  Wfty  of  counter- 
elkim  that  plftintiffB'  agent  negotiating 
with  them  for  a  sale'  of  the  poet  cards  pro- 
duced a  sample  of  the  kind  of  work  which 
plaintiRB  coi^d  or  would  do  for  the  defend- 
Mitai  that  Buch  card  bo  exhibited  waa  "of 
artistic  quality  and  a  character  of  card 
which  would  have  been  eosilj  and  readily 
salable  on  the  market  in  Waterloo."  They 
further  all^e  that  the  cards  when  made 
and  delivered  to  tbem  "were  imperfect  and 
defective  from  the  standpoint  of  ealability. 
and  the  viewe  represented  thereon  were  dim 
And  imperfect,"  by  reason  of  which  they 
were  "inartietjc,  absolutely  unsalable,  and 
of  DO  value  whatever." 

Giving  the  evidence  its  most  favorable 
construction  in  support  of  the  defense  and 
counterclaim,  it  tends  to  show  plathtiffB' 
B^nt  displayed  to  defendants  one  or  x 
cards  which  bad  been  made  in  Germany, 
and  said  that  the  cards  with  which  plaln- 
tiffg  would  fill  the  order  given  him  would 
be  as  good  or  better  than  those  of  German 
make.  The  cards  delivered  upon  this 
der,  defendants  teat  if j,  were  plainly  of 
quality  and  finish  inferior  to  the  German 
cards  bad  fn  view  at  the  time  the  order  was 
given.  The  pictures  were  not  composed  of 
ft*  many  colors,  and  the  colors  were  blur- 
red or  run  together  and  less  distinct  in 
perspective  than  they  should  have  been  to 
equal  the  sample,  and  according  to  defend- 
ants'   testimony   had   little   or   no   market 

It  is  conceded,  however,  that  defendants 
did  aetl  and  dispose  of  some  13,000  of  them. 
No  complaint  of  the  quality  or  workman- 
ship of  the  cards  appears  to  have  been 
made  to  plaintiffs  until  some  time  after 
the  last  smHll  shipment  made  in  November, 
JflOT.  Apparently  in  the  latter  part  of 
December,  1907,  this  last  consignment  was 
reshipped  to  the  plaintilTs  without  any 
letter  of  explanation;  but  plaintiffs  refused 
to  receive  it.  Indeed,  no  express  objection 
or  complaint  of  the  character  or  quality  of 
the  cnrds  is  shown  until  after  this  action 

The  position  taken  by  appellants  is  that 
upon  the  record  so  made  the  jury  would 
have  be«n  justified  in  finding  that  plain- 
tiffs warranted  the  quality  and  workman- 
ship of  tbe  cards,  and  that  the  cards  were 
not  in  fact  as  warranted.  Under  such  con- 
ditions they  claim  they  are  entitled  to  the 
benefit  of  the  rule  which  permits  a  pur- 
chaser with  a  warranty  to  receive  and  re- 
tain the  subject  of  the  purchase  and  still 
preserve  his  right  of  action  for  a  breach 
of  the  warranty.  That  there  ie  a  well 
recognized  rule  in  this  state  to  the  effect 
here  stated  is  not  open  to  question.  2 
Mechem,  Sales,  $  1811;  Upton  Mfg.  Co.  v. 
*0  L,R.A.<N.8.) 


Huiske,  B9  Iowa,  B67,  £9  N.  W.  621 ;  Ault- 
man,  M.  &  Co.  t.  Theirer,  34  Iowa,  272. 

The  serious  question  at  this  point  is 
whetlier,  under  the  facts  in  the  case  as 
stated  by  defendants  themselves,  they  come 
within  the  benefit  of  the  principle  which 
they  invoke.  Is  any  warranty  shown  I  The 
cards  which  the  plaintiffs  were  to  deliver 
were  not  then  in  existence.  They  were  yet 
to  be  printed  and  colored  and  put  in  com- 
pleted shape  for  the  market. 

The  agreement  stated  by  defendants  them- 
selves in  their  testimony  on  the  trial  was 
in  substance  an  agreement  to  manufacture 
and  deliver  certain  specified  described  goods. 
Many  courts,  including  this  court,  have 
been  disposed  to  draw  a  distinction  between 
executory  contracts  of  this  character  and 
ordinary  executed  contracts  of  sale  and 
warranty,  and  to  hold  that  representations 
which  mi^ht  sustain  a  claim  of  warranty 
in  casea  of  the  latter  kind  will,  in  cases  of 
the  former  class,  be  treated  not  as  warran- 
ties, but  as  what  is  sometimes  denominated 
"sales  by  description."  Chantler  v.  Hop- 
kins, *  Wees.  &  W.  3B9,  1  Hurlst.  &  N.  377, 
8  L.  J.  Exch.  N.  S.  14,  3  Jur.  68;  Allison 
V,  Vaughan,  40  Iowa,  421;  Hirshhom  t. 
Stewart,  4B  Iowa.  418;'  Mackey  v.  Swartt, 
60  Iowa,  710,  IB  N.  W.  67B;  Schopp  v.  Taft, 
100  Iowa,  612,  76  N.  W.  843;  Berthold  v. 
Seevers  Mfg.  Co.  80  Iowa,  GOO,  66  N.  W. 
009;  Electric  Storage  Battery  Co.  v.  Water- 
loo, C.  F.  ft  N.  K.  Co.  138  Iowa,  369,  19 
L.R.A.(N.S.)   1183,  116  N.  W.  144. 

In  cases  of  this  kind  it  is  held  that  tbe 
purchaser  is  required  to  inspect  the  goods, 
when  delivered  or  tendered  for  delivery, 
and  if  be  finds  they  do  not  conform,  in 
kind  or  quality  or  description,  to  the  terms 
of  his  order  or  contract,  he  may  refuse  to 
accept  them  and  so  notify  the  seller.  Fail- 
ing to  do  so  within  a  reasonable  time,  or 
proceeding  to  use  or  sell  the  property  as 
his  own  after  inspection  has  disclosed  ita 
noneonfomiity  to  bis  order,  he  is  held  to 
waive  objection  tliereto,  and  must  pay  the 
agreed  price.  Tbe  writer  of  this  opinion 
is  not  impressed  with  the  soundness  of  this 
distinction  or  the  logical  sufficiency  of  the 
arguments  by  which  it  is  supported,  but 
the  court  has  been  too  long  committed  to 
it  to  justify  us  in  overruling  the  numerous 
precedents  to  that  effect.  The  most  plau- 
sible ground  for  the  distinction  is  in  the 
proposition  that  an  order  given  for  prop- 
erty of  a  particular  kind  or  description, 
and  particularly  where  it  is  contemplated 
that  the  article  is  to  be  manufactured  and 
prepared  for  the  special  purpose  of  tiling 
the  order,  the  undertaking  of  the  seller 
with  reference  to  the  quality  and  descrip- 
tion of  the  article  is  not  so  much  a  war- 
ranty as  a  condition  precedent  to  the  duty 
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of  the  purcliaaer  to  iccept  it.  II  then, 
when  the  tender  ia  made  of  a^n  article  dif- 
fering in  any  respect  from  the  one  ordered, 
and  the  defect  ie  plainly  apparent  upon  ex- 
amination, and  purchaser  does  not  inaist 
upon. the  condition  precedent  and  refuse  to 
accept  the  tender  as  a  fulfilment  of  the  sell- 
er'a  contract,  he  ia  held  to  have  admitted 
the  sufBciencj  thereof  and  to  waive  his 
r.iglit  to  thereafter  raise  the  objection,  and 
the  aeller  ia  entitled  to  recover  the  agreed 

In  Berthold  v.  Seevera  Mfg.  Co.  89  Iowa. 
606,  66  N.  W.  660,  which  involvea  the  ques- 
tion we  are  here  considering,  this  court 
said;  "When  goods  are  delivered  on  an 
existing  contract  requiring  a  particular 
quality,   the   absence   or   presence  of  which 

purchase  is  without  warranty  or  [andT] 
the  acceptance  without  objection  leavea  the 
•eller  relieved  of  all  res  pons  ibility  for  the 
goodness,  quality,  or  fltnesa  of  the  prop- 
erty." This  fairly  sums  up  the  effect  'of 
our  decisions  applicable  to  the  issue  here 
submitted. 

In  this  connection  it  should  be  said  de- 
fendants teatify  that  the  inferior  quality 
of  the  cards  delivered  to  them  was  clearly 
Tiaihle  from  the  flrat.  They  received  them 
without  objection  or  complaint,  and  pro- 
ceeded to  sell  nearly  half  of  them  before 
suggesting:  an;  dissatisfaction  with  the  pur- 
chase. If  the  rule  of  our  prior  decisions 
ts  to  be  adhered  to,  the  trial  court  did  not 
err  in  holding  it  applicable  to  this  situa- 

It  ia  to  be  remembered,  also,  that  in  this 
ense  the  German  card  exhibited  to  the  de- 
fendants was  not  in  any  proper  sense  a 
"sample,"  because,  as  we  have  noted,  the 
cards  to  be  sold  were  as  yet  unmanufac- 
tured, and  no  sample  of  them  either  as  to 
kind  or  quality  could  be  produced.  It  waf 
rather  an  exhibit  illustrating  the  quality 
or  cKcellence  of  the  work  plaintiffs  claimed 
they  were  able  to  do.  The  matter  of  artis- 
tic excellence  or  degree  of  artistic  perfec- 
tion, which  Is  the  question  most  insisted 
upon  by  the  defendnnts.  is  so  much  a  mat- 
ter of  taste,  and  taste  is  so  murh  a  matter 
of  education  and  training,  that  a  promise 
that  a  picture  to  be  produced  shall  be  "as 
good  or  better"  than  one  which  is  referred 
to  as  a  standard  can  hardly  be  more  than 
a*  mere  expression  of  opinion  on  which  no 
one  can  be  supposed  to  rely  na  a  warranty. 

Millions  of  the  American  people,  who 
would  look  with  more  or  less  weariness  up- 
on the  masterpieces  of  Raphael,  Titian, 
Turner,  and  West,  discover  great  merit  in 
the  highly  colored  supplements  of  their 
Rundny  morning  newspapers.  Under  the 
ftolden  dome  of  a  Western  capital  is  k 
40  L.R.A.(N.S.) 


specimen  of  the  painter's  art  for  which  the 
people  cheerfully  paid  many  thousand  dol- 
lars, but  the  writer  has  the  word  of  ma 
eminent  Scotch-American  that  in  his  judg- 
ment "it  ia  not  worth  50  cents."  The  same 
canvas  which  appeals  to  one  as  an  excellent 
portrait  by  Whistler  will  be  readily  .recog- 
nized hy  another  of  less  technical  learning, 
but  perhaps  keener  perception,  as  a  graphic 
portrayal  of  a  Western  cyclone. 

While  the  use  of  the  word  "warrant"  or 
"warranty"  is  of  course  not  essential, to 
sustain  such  a  defense  or  counterclaim,  its 
absence  is  a  circumstance  of  some  signifi- 
cance; and,  if  the  words  actually  employed 
are  under  all  the  circumstances  clearly  to 
he  understood  as  mere  expressions  of  opin- 
ion or  boastful  praise  of  an  article  yet  to 
be  manufactured,  neither  the  court  nor 
jury  ia  at  liberty  to  treat  them  aa  a  war- 
ranty. 

An  examination  of  the  record  In  thia 
case  leads  us  to  the  conclusion  that  no 
express  warranty  was  shown,  and  that  un- 
der the  rule  established  by  our  own  casu's 
the  tacts  presented  do  not  call  for  an  ap- 
plication of  the  law  as  to  implied  warrant- 
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Statutes  — ndoptlon  —  Jadlclal  c 
tion  at  orlfcln  —  effect. 

1.  A  judicial  construction  of  a  statute 
made  by  the  courts  of  Its  origin  after  its 
adoption  in  another  state  is  not  controlling 

Bastardy    —    Inheritance    of    clilld    — 
death  before  mother. 

2.  The  death  of  an  illegitimate  before  his 
mother  does  not  prevent  his  children  from 
inheriting  from  the  latter,  under  a  stntuti' 
providing  that  every  illegitimate  child 
shall  be  considered  as  the  heir  of  his  moth- 


Note. —Tlie  right  of  lineal  descendants 
of  an  illegitimate  to  inherit  through  him 
is  discussed  in  the  note  to  Truelove  v. 
Truelove,  27  L.R.A,(N.S.)  220.  As  to 
riRht  of  adopted  child  to  inherit  prop- 
erty from  a  relative  of  the  adopted  parent, 
see  notes  to  Warren  v,  Prescott,  17  L.R,A. 
435;  Hockaday  v.  Lynn,  8  L.R.A.IN.B.) 
117 1  and  Merritt  v.  Morton,  33  Ii.R-A. 
(N.S.)   138. 
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(May  31,  1912.) 

ERROR  to  the  Circuit  Court  for  Alpena 
County  to  review  a  judgment  affirming 
mn  order  of  the  Probate  Court  dis.trihutinji 
the  estate  of  Anna  Cameron,  deceued.    Be- 

The  FactB  are  Btal«d  in  the  opinion. 
Mr.  Ignatlas  J.  Salltotte,  for  plaintiff  in 

The  death  of  the  illegitimate  before  de- 
■cent  ease  will  not  preclude  hia  laeue  from 
receiving  the  estate  which  would  bare  Test- 
ed in  him  and  be  thereb;  fo'aiilmitted  to 
his  issue  were  he  alive. 

5  Cyc.  note  96,  p.  642;  Johnson  t.  Bo- 
dine,  ios  Iowa.  S94,  7S  N.  W.  34S;  Mathis 
T.  Mathis,  12  Ky.  L.  Rep.  941 ;  Ash  t.  Way, 
2  Oratt.  203;  Turnmier  v.  Mayes,  121 
Tenn.  45,  114  S.  W.  4TB;  Houston  v.  David- 
son, 46  Ga.  574;  Bales  t.  Elder,  IIS  III. 
438,  11  N.  E.  421;  Jenkins  v.  Drane,  121 
HI.  217,  J2  N.  E.  884;  McGuire  v.  Brown, 
41  Iowa,  660;  Brewer  v.  Hamor,  83  Me, 
251,  22  Atl.  161;  Coor  v.  Starling,  64  N. 
C.  (1  Jones,  Eq.)  243;  McByrde  v.  Patter- 
son, 78  N.  C.  412;  Powers  t.  Kite,  83  N. 
C.  156;  Grundy  v.  Hadfield,  16  R.  I.  67B, 
18  Atl.  186;  Ra  Magee,  63  Cftl.  414;  Keeler 
T.  Dawson,  73  Mich.  803,  41  N.  W.  700. 

Mr.   Joseph   CavanaKh,   for   defendants 

In  all  cases  it  is  the  duty  of  the  court 
not  to  extend  a  statute  by  oonstruotion 
beyond  its  obvious  import. 

Morrill  y,   Seymour,   3  Mich.   67. 

The  lawful  iMue  of  a  deceased  illegitimate 
parent  does  not  inherit  the  estate  of  a  pa- 
ternal or  maternal  ancestor  of  the  parent, 
to  which  the  bastard  would  have  been  en- 
titled if  living. 

27  Am.  t  Eng.  Ene.  Law  2d  ed.  333; 
Curtis  V.  Hewins,  11  Met.  2B4;  Edwards  ». 
Gaulding,  38  Mias.  118;  Vorhees  v.  Sharp, 
63  N.  J.  Eq.  216,  49  Atl.  722;  Jackson  t. 
Jackson,  TB  Ky   390,  39  Am.  Rep.  246. 

This  law  has  been  construed  by  the  su- 
preme court  of  Maasaehusetts  and  comes  to 
ua  weighted  with  such  decision. 

Preston  Nat.  Bank  v.  Wayne  Circuit 
Judge,  142  Mich.  272,  lOB  N.  W.  767;  Besa- 
er  r.  Alpena  Circuit  Judge,  155  Mich.  6)3, 
119  N.  W.  902;  Steckel's  Appeal,  64  Pa. 
493;  Croau  v.  Phelps,  94  Ey.  213,  23  L.KA. 
757,  21  S.  W.  874. 

Brooke,  J.,  delivered  the  opinion  of  the 

Anna  Cameron  died  intestate  April  10, 
1910.  She  was  never  married,  but  had  an 
illegitimate  son,  Antoine  Dennoyer,  who 
40  I-.R.A.(N.S.) 


died  November  13,  1900.  Tbe  appellant, 
Anaatosia  Ooodell,  is  the  legitimate  and 
only  child,  of  Antoine  Dennoyer.  The  es- 
tate of  Anna  Cameron  was  duly  adminis- 
tered in  probate  court  and  an  order  there 
made  assigning  the  residue  thereof  to  Casi- 
mir  Yezerski  and  Elizabeth  Blavet,  the 
brother  and  sister  of  Anna  Cameron.  An 
appeal  was  taken  to  the  circuit  court, 
where  the  order  of  distribution  was  af- 
firmed. Anastaaia  Goodell  has  now  re- 
moved the  case  to  this  court  for  review 
by  writ  of  error.  The  sole  question  raised 
upon  the  record  is  the  proper  rawstruc- 
tion  to  be  given  to  Com  p.  Laws  1897, 
g  9065:  "Every  illegitimate  child  shall 
be  considered  as  an  heir  of  his  mother,  and 
shall  inherit  her  estate,  in  like  manner  as 
if  bom  in  lawful  wedlock ;  but  shall  not 
be  allowed  to  claim,  as  represei]ting  bis 
mother,  any  part  of  the  estate  of  any  of 
her  kindred,  either  lineal  or  collateral." 

Michigan  adopted  this  statute  from  Mas- 
sachusetts, and  it  will  be  found  in  the  Re- 
vised Statutes  of  1S38  at  page  268.  Some 
eight  years  after  it  became  a  part  of  the 
statute  law  of  Michigan,  it  received  judi- 
cial construction  by  the  Massachusetts 
court.  Curtis  v.  Hewins.  11  Met.  294.  In 
that  case  the  precise  situation  bad  arisen 
which  is  here  presented^  and  the  court  held, 
without  discussion,  that  "the  statute  pro- 
vision did  not  apply  to  grandchildren  of  tbe 
mother  of  an  illegitimate  child." 

It  is  contended  by  the  appellees  that 
tbis  construction  is  controlling  upon  this 
court,  under  the  authority  of  Besser  v.  Al- 
pena Circuit  Judge,  166  Mich.  631,  110 
N.  W.  902;  Preston  Nat.  Bank  v.  Wayne 
Circuit  Judge,  142  Mich.  272,  106  N.  W. 
767.  In  the  latter  case  it  is  said  that  "it 
is  an  established  rule  of  construction  that 
tbe  adoption  of  a  statute  of  a  sister  state 
is  presumed  to  have  been  had  with  refer- 
ence to  the  previous  construction  given  to 
such  statute  by  the  courts  of  such  state," 
— citing  cases.  This  rule  is  not  absolutely 
imperative.  Stellwagen  v.  Wayne  Probate 
Judge,  130  Mich.  168,  89  N.  W.  728.  The 
mle,  however,  can  have  no  application  in 
the  instant  case,  because  the  statute  under 
consideration  did  not  receive  judicial  con- 
struction in  Massachusetts  until  long  after 
its  adoption  by  this  state.  The  decision 
in  that  state  should  receive  just  that  con- 
sideration as  authority  to  which  it  would 
be  entitled  under  ordinary  circumstances. 
Examined  in  this  light,  it  is  not  convin- 
cing. The  statute  is  not  analyzed,  and  no 
reason  or  authority  is  advanced  in  support 
of  the  conclusion.  It  is  a  bald  determina- 
tion of  the  point  at  issue  without  more. 

We  are  therefore  free  to  adopt  such  a 
construction    of   the   law    in   Michiganr  ^ 
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comraendi  itKlf  to  our  judgment.  Cjc. 
vol.  5,  p.  042,  note  fl6,  states  the  rule  at 
follows;  "The  death  of  the  ilJegitimRte 
before  descent  esst  will  not  preclude  his 
isane  from  receiving  the  estate  which  would 
have  vested  in  him  and  be  thereb;  trans- 
mitted to  his  issue  were  he  alive."  Cases 
from  various  jurisdictions  are  cited  bj  the 
author  in  support  of  the  rule.  In  addition 
to  those  cited,  the  following  cases  also  lend 
strength  in  some  mesiiure  to  the  proposi- 
tion: Turnmire  v.  Majee,  121  Tenn.  45, 
114  8.  W.  478;  Houston  v.  Davidson,  46 
Qa.  S74;  Bales  v.  Elder,  118  111.  436,  11  N. 
E.  421;  Jenkins  v.  Drane,  121  111.  217,  12 
N.  E.  884;  McGuire  v.  Brown,  41  lOwa, 
000;  Brewer  v.  Hamor,  83  Me.  S61,  22 
Atl.  161;  Coor  V.  Btarling.  64  N.  C.  (1 
Jones,  Eq.)  243;  McBr^de  v.  Patterson,  78 
N.  C.  412;  Powers  v.  Kite,  83  N.  C.  168; 
Orundy  v.  Badfleld,  10  K.  I.  570,  IS  Atl. 
188.  It  ia  stated  in  27  Am.  &  Eng.  Enc. 
Law,  at  page  333:  "According  to  the  con- 
stnictioD  placed  upon  some  of  the  statutes 
which  confer  inheritable  qualities  upon  il- 
legitimate children,  the  lawful  issue  of  a 
deoeased  illegitimate  parent  does  not  in- 
herit the  estate  of  a  paternal  or  maternal 
ancestor  ol  the  parent,  to  which  the  bastard 
would  have  been  entitled  if  living."  Four 
cases  are  cited  in  support  of  the  t«xt,  only 
one  of  which  is  direct  authority  upon  the 
point.  That  one  is  Curtis  v.  Hewins,  su- 
pra. The  text  continues:  "But  the  stat- 
utes of  some  of  the  United  States  are  given 
a  difTerent  construction,  and  the  children 
of  a  deceased  illegitimate  child  succeed  to 
any  estate  which  the  illegitimate  would 
have  inherited  it  alive," — citing  many  of 
the  cases  noted  above.  An  examination  of 
all  the  decisions  will  disclose  that  the  stat- 
utes under  which  they  were  pronounced 
were  not  exactly  liice  our  own,  nor  are  the 
facts  the  aame  in  any  case  except  Curtis 
V.  Hewins,  supra.  The  facts  in  the  case  of 
Omndy  t.  Hadlleld,  supra,  are  not  similar 
to  those  In  the  case  at  bar,  and  the  Rhode 
Island  statute  differs  from  our  own.  It 
provides:  "Bastards  shall  be  capable  of 
inheriting  or  transmitting  inheritance,  on 
the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother."  In  an  earlier  case  (Briggs  v. 
Qreene,  10  R.  I.  496  )the  court  in  constru- 
ing the  sUtute  said:  "They  shall  inherit 
as  the  same  mother's  legitimate  children 
might.  The  illegitimate  are  put  upon  the 
same  footing  as  the  legitimate  for  the  pur- 
poee  of  inheritance,  and  for  this  purpose 
are  legitimate.  They  have  then  all  the 
same  kindred  as  her  legitimate  children 
have,  and  when  those  born  in  lawful  wed- 
lock take  by  descent  according  to  degrees 
40  L.R.A.(N.S.) 


prescribed  by  the  statute,  the  other*  take 

It  will  be  noted  that  the  foregoing  ex- 
cerpt deals  only  with  the  rights  of  the  bas- 
tard to  inherit  under  the  statute.  His 
right  to  transmit  such  inheritance  collater- 
ally is  granted  by  the  statute.  He  could 
always  at  common  law  transmit  his  in- 
heritance lineally  to  his  own  descendants. 
This  ease  dealt  with  the  right  of  one  illegiti- 
mate daughter  to  inherit  under  the  statute 
from  another  illegitimate  daughter  of  th« 
same  mother,  the  mother  having  prede- 
oeased  her.  The  Iowa  statute  provides  that 
"illegitimate  children  inherit  from  the 
mother  and  the  mother  from  the  children." 
In  the  case  of  McOuire.v.  Brown,  supra, 
this  statute  was  construed.  There,  the  de- 
ceased left  surviving  him  two  brothers  and 
one  Martha  L.  Gihbins,  an  illegitimate 
daughter  of  his  deceased  sister,  Sarah  Mc- 
Quire.  The  facts  therefore  are,  upon  prin- 
ciple, the  same  as  those  in  the  case  at  bar. 
The  court  said:  "This  section  constitutes 
an  illegitimate  child  a  lawful  heir  of  the 
mother,  for,  the  capacity  to  inherit  being 
conferred,  it  follows  that  the  child  is  in 
effect  an  heir  to  the  mother  and  the  mother 
an  heir  to  the  child."  The  North  Carolina 
cases  are  not  of  value  because  they  do  not 
deal  with  tbe  precise  question  here  at  issue. 
The  Illinois  statute  is  bo  much  broader 
than  our  own  that  the  decisions  in  that 
state  lose  value  as  direct  precedents.  The 
case  of  Ash  v.  Way,  2  Gratt.  203,  is  in- 
structive.     See    also    Tummire    v.    Mayes, 

While  many  of  tbe  cases  cited  have  no 
direct  or  controlling  effect  upon  the  ques- 
tion now  before  us,  they  do  serra  to  illus- 
trate the  fact  that  the  progress  of  civilisa- 
tion and  the  spread  of  correct  ideas  upon 
the  subject  have  tended  largely  to  tbe  amel- 
ioration of  the  condition  of  illegitimatcB 
and  to  the  obliteration  of  the  old  ccmmon- 
law  doctrine  that  they  were  to  be  regarded 
as  outcasts.  The  statute  in  question  ia 
remedial  in  character,  and  it  is  to  be  pre- 
sumed that  the  legislature  intended  tho 
most  beneficial  construction  of  the  act  con- 
sistent with  a  proper  regard  for  the  ordi- 
nary canons  of  construction.  Notwith- 
standing the  rule  that  a  statute  in  deroga- 
tion of  the  common  law  must  he  winstrued 
strictly,  it  is  well  settled  that  it  must  be 
construed  sensibly  and  in  harmony  with 
the  legislative  purpose.  Wbat  was  that 
purpose  as  indicated  by  the  statute  t  If 
it  was  the  legtslative  intent  to  take  care 
of  the  interest  of  the  illegitimate  alone, 
the  statute  would  have  been  complete  when 
it  said:  "Every  illegitimate  child  shall  be 
considered  as  an  heir  of  his  mocner."  Thoe* 
words  alone  were  sufficient  to  clothe  the  U- 
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legitimate  hiniBelf  with  heriUbte  quali- 
tiea  M  fkr  sb  hiB  niother's  estate  wbi  cou- 
oerned.  But  otb«r  words  vera  added: 
"Ani  Bhftll  inherit  her  estate  in  like  man- 
ner U  if  bom  in  lawful  wedlock."  This 
Imngiuge  is  used  to  qualify  or  define  the 
character  of  hii  heirship  provided  for 
earlier  in  the  section.  He  is  an  heir  of 
his  mother.  What  kind  of  an  heirt  An 
beir  the  same  aa  it  born  in  lawful  wedlock. 
What  are  the  incidente  of  beirahip  of  one 
bom  in  Uwful  wedlock?  Obviouslj  the 
tlrst  and  moat  important  is  the  right  to 
transmit  his  inheritance  to  the  heirs  of  his 
bod;.  But  we  are  of  opinion  that,  eTen 
without  the  definitive  worda,  the  aituation 
would  be  the  same,  for  at  common  law  the 
illegitimate  could  transmit  his  inheritance 
to  the  heirs  of  his'  bod;. 

Th6  jodgment  aasigning  the  residue  of 
the  estate  to  the  hsother  and  sister  of  Anna 
Cameron  is  revelled,  and  the  ease  remand- 
ed, for  further  proceedings  in  accordanoe 
irith  this  opinion. 


P£nnbtijTania  buprehe  court. 

mabgaret  moser 

PHILADELPHIA,    HARRISBURa,    ft 

PITTSBURa    RAILROAD     COMPANY, 

Appt. 

{233  Pa.   259,   82   Atl,   362.) 
Bsilroad  —  lease  —  dlecrim  I  nation   In 

sidings  —  llabllltr. 

1.  A  railroad  company  is  not  liable  for 


discrimination  tu  aiding  facilities,  mads 
contrar;  to  the  provisions  of  a  statute,  b; 
Its  lessee,  against  an  adjoining  mill  owner, 
after  iJie  lease  was  executed,  and  the  lessee 
had  gone  into  poeaesaion  of  the  proper^. 
Same  —  duty  to  farntsta  aiding  facill- 

tlea. 

8.  A   railroad  company   is  under  no  ob- 
ligation to  furnish  siding  facilities  to  ad- 
joining landowners. 
SMoppel    —    position    In    litigation   ^ 

subsequent  denial. 

3.  A  property  owner  who  has  asserted 
the  validity  of  a  lease  of  a  railroad  te  com- 
pel the  leasee  to  furniah  him  aiding  facili- 
ties cannot,  in  another  proceeding  to  hold 
the  lessor  liable  in  damages  tor  refusal  to 
do  so,  deny  ite  validity. 

Judgment  —  equity  decree  —  effect  of 
law  action. 

4.  A  decree  in  chancery  in  a  suit  against 
a  leuor  and  lessee  railroad,  requiring  them 
to  furnish  siding  facilities  to  an  adjoining 
mill  owner,  as  required  by  statute,  ia  not 
concluaive  of  the  liability  of  the  lessor  in 
a  Bubaequent  action  at  law  to  bold  It  liable 
in  damages  for  refusal  to  furnish  such  fa- 
cilities. 

Estoppel  —  finding  of  facta  —  effect  In 

aabsequent  action. 

G.  A  flnding  in  an  e(}uity  suit  to  compel 
the  furnishing  of  siding  facilities  by  a 
railroad  of  repeated  demands  upon  the  rail- 
road company  to  do  so,  covering  a  long  peri- 
od of  time,  not  neoeasaty  to  the  decree,  and 
based  upon  immaterial  evidence,  is  not 
sufficient  to  establish  such  demand  in  a 
subsequent  action  at  law  to  hold  the  com- 
pany liable  in  damages  for  failure  to  do  so. 


Kite.  —  Llabiltty  of  l«ssor  of  railroad 
/«r  diaerltntnaUon  by  leasee  againat 
atiippera. 

On  the  question  aa  to  the  liability  of  the 
lessor  ot  a  railroad  for  injuries  caused  by 
negligence  of  another  company  using  the 
Toad  under  a  lease,  license,  or  contract,  see 
note  to  Caruthers  v.  Kansas  City,  Ft.  8.  ft 
il.  R.  Co.  44  L.R.A.  737. 

The  grant  of  a  franchise  to  a  railroad 
company  is  a  trust  carrying  with  it  the 
duty  to  serve  tbe  public  faithfully  and  im- 
paiiially  and  to  perform  the  duties  and 
obligations  imposed  upon  it  by  ite  charter 
or  the  general  lawa  of  the  state;  and  the 
railroad  company  cannot,  in  the  abaence  of 
charter  stipulation  or  legislative  authority 
to  the  contrary,  by  lease  or  other  contract, 
transfer  to  another  company  its  road  and 
tbe  use  ot  ite  franchise,  and  thereby  absolve 
itself  from  responsibility  for  the  conduct 
and  management  ot  the  road,  or  evade  any 
dnty  it  may  owe  the  public.  This  ia  be- 
cause the  leasing  is  without  authority  of 
law,  and  the  lessee  stands  in  the  relation  of 
agent  ot  the  lessor,  acting  for  the  leaaor, 
and  binding  tbe  lessor  by  every  act  done  in 
the  management  of  the  road.  But  even 
where  there  ia  due  authority  of  law  for  the 
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leasing  of  a  railroad,  the  companv  cannot, 
by  leasing  ite  line,  discharge  itself  of  those 
responsibilities  which  are  imposed  upon  it 
by  the  law  of  its  incorporation  and  the 
poaitive  duties  which  it  owes  to  the  public. 
Considerable  discussion  upon  the  liability 
for  duties  absolutely  imposed  by  law  upon 
the  lessor  company  and  duties  arising  from 
tbe  manner  of  the  operation  of  trains  is 
found  in  tbe  cases  passing  upon  the  liabili* 
ty  of  the  lessor  for  negligence  of  the  lea- 
No  case  has  been  found  passinf^  upon  the 
liability  of  the  lessor  for  discrimination  by 
lessee  against  shippers,  where  a  lease  ot  the 
road  was  authorised  by  law,  aa  wbb  the  case 
in  MoBEB  V.  Philadelphia,  H.  ft  F.  R.  Co. 
Accordingly  it  has  been  held  that  the 
original  grantee  of  the  franchise  is  liable 
in  damages  to  a  shipper  for  the  refusal  of 
ite  leasee  te  furnish  trinsportetion  facilities 
upon  demand,  where  such  lease  la  not  au- 
thorised by  law.  Central  ft  M.  K.  Co.  T. 
Morris,  68  Tex.  4g,  8  8.  W.  467. 

Oenerally,  as  to  power  to  compel  a  rail- 
road to  build,  maintein,  or  connect  with, 
side  tracks  for  accommodation  of  shippers, 
see  State  ex  rel.  Mt.  Hope  Coal  Co.  T. 
White  Oak  R.  Co.  and  note  appended  there- 
to in  28  L.R.A.(N.8.)  1018.  A.  L.  R. 


PENNSYLVANIA  SUPREME  COIIRT. 


Dainagefi  —  Increase  In  cost  —  liability 
under  decree. 

6.  The  mere  fact  that  a  stranger  offered 
to  construct  a  railroad  siding  for  a  certain 
amount  before  the  entry  of  the  decree  re- 
quiring a  railroad  company  to  do  eo,  and 
some  time  after  the  deci-ee,  complainant 
was  compelled  to  pay  him  a  much  larger 
amount  for  the  work,  docs  not  cstabliah  the 
linljilitj  of  the  railroad  company  for  the 
difference  especially  where  there  is  nothing 
to  show  when  demand  was  made  upon  it 
or  its  duty  began. 

(MestreKat,  J.,  disBents.) 

{January   t.   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Picas  for 
Cumberland  County  in  plaintifTs  favor  in 
an  action  brought  to  recover  damages  for 
undue  and  unreaeonable  discrimination  in 
the  matter  of  furniEhlng  facilities  for  trans- 
portation.    Kerersed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Conrad  Hanibleton  and  John 
W.  Wetzel,  for  appellant: 

The  defendant  having  lea 
prior  to  the  cause  of  actio 
no  recovery  against  it  for 
lessee,  in  discriminating  i 
of  rates  or  facilities. 

Pinker  ton  v.  Pennsylvai 
103  Pa.  220,  44  Atl.  2B4 ;  Caruthers  v.  Kan- 
sas City,  Ft.  S.  A  M.  R.  Co.  50  Kan.  629, 
44  L.R.A.  737,  54  Pac.  673. 

The  character  of  injuries  set  up  by  the 
plaintiff  ia  not  auch  bh  is  contemplated  br 
the  act  of  1883. 

Hoover  v.  Pennsylvania  R.  Co.  156  Pa. 
220,  22  L.R.A.  263,  36  Am.  St.  Rep.  43,  27 
Atl.  282:   Wright  v.  Baltimore  4  0.  R.  Co. 


ed  its  railroad 

,  there  can  be 

an   aet   of   the 

1  the  furnishing 

I  Tractio 


1  Pa.  1 
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There  can  be  no  recovery  for  any  part  of 
the  coat  of  the  siding,  except  through  a 
reformation  of  the  decree. 

Head  v.  Meloney,  111  Pa.  99,  2  Atl.  lOS; 
Monongahela  Nav.  Co.  v.  Wood,  19*  Pa. 
47,  46  Atl.  73;  Peebles  v.  Pittsburgh,  101 
Fa.  304,  47  Am.  Rep.  714;  Do  la  Cuesta  v. 
Insurance  Co.  of  N.  A.  138  Pa.  78,  9  L.R.A. 
631,  20  Atl.  605, 

lileasrs.  Joseph  P.  AIcKeehan  and  6. 
B.  Sadler,  for  appellee: 

An  adjoining  landowner  has,  as  such,  a 
special  and  peculiar  right  to  a  railroad  sid- 
ing. In  estimating  damages  for  land  taken, 
a  railroaii  takes  credit  for  the  benefit  con- 
ferred  incidental  to  this  right.  No  credit 
can  be  taken  tor  beneflta  incident  to  rights 
enjfiyed  hy  the   piiblie. 

Moser  v,  Philadelphia,  H.  ft  P.  R,  Co.  35 
Pa.  Co.  Ct,  49;  Pittsburgh  &.  L.  E.  R,  Co, 
V.  Robiason,  95  Pa.  426;  Reeser  v.  Phita- 
delpKia  1  R.  R.  Co.  215  Pa.  136,  04  Atl, 
40  L.R.A.{N.S.) 


376;  Beech  Creek  R.  Co.  t.  OlanU  Coal 
Min.  Co.  85  C.  C.  A.  148,  158  Fed.  36. 

No  statute  authorizes  the  transfer,  by 
lease  or  otherwise,  of  the  right  to  take  land 
and  build  a  railroad.  The  owner  company 
must  pay  for  its  right  of  way,  and  if,  in 
building  ita  road,  it  discriminates  in  con- 
structing permanent  shipping  facilitiea, 
such  as  sidings,  it  must  answer. 

Noyes,  Intercorporate  Relations,  §g  210, 
210,  217;  Snvder  v.  Baltimore  A  O.  R.  Co. 
210  Pa.  600,'60  Atl.  151;  St.  Louis,  W.  £ 
W.  R.  Co.  V.  Curl,  28  Kan.  622;  Caruthers 
V.  Kansaa  City,  Ft.  S,  &  M.  R.  Ca  44  L.R.A, 
727,  not«. 

Stewart,  J,,  delivered  the  opinion  of  the 

The  judgment  in  this  case  can  be  sus- 
tained only  aa  it  can  be  made  to  afipear 
that  liability  for  the  injury  complained  of 
attached  to  the  defendant  company  prior 
to  the  lease  of  its  road  to  the  operating 
company.  The  action  was  tor  the  recovery 
of  daniages  for  undue  and  unreasonable  dis- 
crimination in  the  matter  of  furnishing 
facilities  for  transportation.  The  appellee 
not  only  admits  that  the  action  was  based 
on  the  statute  of  June  4,  :883  (P.  L.  7£), 
which  prohibits  such  discrimination  and  al- 
lows recovery  of  triple  damages  for  any  vio- 
lation, but  inEists  upon  it,  in  view  of  the 
contention  made  by  appellant  to  the  con- 
trary. Without  this,  it  is  too  apparent  for 
argument  that  the  action  was  so  based,  and 
there  can  he  no  question  as  to  the  suffi- 
ciency of  the  declaration  for  that  purpose. 
That  appellee  was  unduly  and  unreason- 
ably discriminated  against  by  the  refusal 
of  siding  privileges,  which,  under  similar 
conditions,  had  been  allowed  (o  others,  is 
a  fact  established  hy  the  verdict. 

Tbo  governing  question,  however,  re- 
mains, Where  did  legal  liability  for  the  in- 
jury attach !  The  defendant  had  construct- 
ed its  road  long  before  the  plaintiff  became 
an  adjoining  landowner.  Fifteen  years  be- 
fore she  became  such  owner,  the  defendant 
company,  in  the  exercise  of  a  statutory 
right,  leased  its  entire  road  to  the  Phila- 
delphia &  Reading  Railway  Company, 
which  latter  company  has  ever  since  con- 
tinued to  operate  it.  It  is  settled  law  in 
Pennsylvania  that,  when  a  railroad  com- 
pany leases  its  road  to  another  company, 
the  former  is  exempted  from  liability  for 
any  default  or  negligence  in  the  operation 
of  the  road  by  the  lessee.  Pinkerton  t. 
Pennsylvania  Traction  Co.  193  Pa,  229,  44 
Atl.  284.  This  exemptioti,  of  course,  does 
not  extend  to  liabilities  incurred  by  the 
owning  company  prior  to  the  lease.  What- 
ever legal  liability  the  owning  company 
incurred   before   the  lease,  and  whioh   re- 
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mained  undiacharged,  continued  as  an  obli- 
gation of  that  company,  from  nliicb  neither 
lease  nor  statute  could  discharge  it.  No 
authority  ia  needed  for  ho  plain  a  proposi- 
tion. When  did  the  liability  arise  which 
the  plaintiff  ia  here  seeking  to  enforci^ 
'I  here  can  be  but  one  answer;  When  the 
diacTiminatioQ  was  practised.  When  was 
it  practised!  To  this,  also,  there  can  be 
but  one  answer.  Wben  plaintiff  was  denied 
facility  which,  under  like  conditions,  had 
been  allowed  to  others.  This  was  fifteen 
years  after  the  defendant  company  had 
parted  with  the  control  of  its  road.  How, 
(hen,  could  liability  attach  to  the  defend- 
ant company  for  the  defauItT 

The  effort  of  appellee  is  to  refer  the  de- 
fault to  an  antecedent  original  obligation 
reating  on  the  defendant  company  to  allow 
siding  privileges  to  adjoining  landowners. 
We  know  of  no  such  antecedent  obligation. 
The  right  to  aiding  connection  as  specific 
privilege  is  purely  statutory.  Under  our 
acts  of  assembly,  the  owners  of  mills  and 
manufactories  may  of  right  connect  their 
private  sidings  with  railroads  in  their  vi- 
cinity. So  mnch  was  decided  in  Pittsburgh 
4  L.  E.  P..  Co.  V.  Bobinson,  05  Pa.  426.  The 
right  there  spoken  of,  it  is  to  be  observed, 
is  not  a  right  incident  to  adjoining  own- 
erahip,  but  to  the  ownership  of  mills  and 
manufactories  in  the  vicinity  of  the  rail- 
road; and  the  right  is  given  whenever  such 
ownership  has  associated  with  it  the  right, 
however  acquired,  whether  through  owner- 
ship of  all  the  land  between  mill  or  manu- 
factory and  the  railroad,  or  by  privilege, 
through  grant,  license,  or  otherwise  of  an 
intervening  owner,  to  construct  a  siding 
from  the  mill  or  manufactory,  up  to  the 
line  of  the  railroad.  The  one  test  is  the 
right  of  ownership  of  the  mill  or  manufac- 
tory, and,  with  it,  the  right  to  construct  n 
siding  therefrom  to  the  line  of  the  railroad. 
When  these  concur,  the  right  to  the  connec- 
tion follows;  Mere  ownership  of  land  a.l- 
jointng  a  railroad,  without  more,  confois 
no  such  right  as  here  claimed.  The  plain- 
tiff only  acquired  the  right  to  build  a  sid- 
ing up  to  the  line  of  defendant's  rght  of 
way  in  1905,  when  she  purchased  the  land 
lying  between  her  land,  on  which  were  her 
quarries  and  lime  kilns,  and  the  defend- 
ant's right  of  way ;  and  not  until  then  wn* 
she  in  position  to  demand,  under  the  statute, 
a  connection  with  the  railroad.  That,  ab 
we  have  seen,  was  fifteen  years  after  the 
defendant  company  had  leased  its  road. 
Clearly,  the  railroad  company  owed  no  an- 
tecedent statutory  duty  to  the  plaintiff  in 
this  regard.  Nor  did  it  owe  any  original 
dutj'  diatinguisbable  from  the  original  duty 
it  owed  to  every  citizen  of  the  common- 
wealth. AU  inch  duties,  by  the  act  of  leae- 
40  L.R.A.(N.S.} 


ing,  devolved  upon  the  defendant's  lessee. 
Corporate  liability  for  disregard  of  them  at- 
taches, of  course;  but  it  attaches  only  to 
the  company  that  inflicts  the  injury.  An 
examination  of  the  case  of  Chicago  ft  N. 
W.  K.  Co.  V,  Crane,  113  U.  S.  424,  28  L. 
ed.  10S4,  6  Sup.  Ct.  Sep.  678,  cited  and 
relied  upon  by  appellee's  counsel,  will  show 
that  it  gives  no  support  whatever  to  theii 
contention  in  this  regard.  There  the  orig- 
inal company  had  engaged,  for  a  consid- 
eration paid  it,  to  construct  its  road  to  a 
point  within  a  certain  townahip.  After 
building  its  road  conformably  to  the  agree- 
ment, it  leased  it  to  another  company, 
which,  in  reconstructing  the  road,  avoided 
the  point  designated  in  the  agreement.  At 
the  suit  of  a  taxpayer  of  the  township 
against  both  lessor  and  lessee,  it  was  held 
that  the  change  in  the  road  had  been  im- 
properly made,  and  that  the  lessor  was  a 
necessary  party  for  the  determination  of 
the  controversy,  because  it  had  incurred 
whatever  liability  there  was  before  it 
leased  the  road.  We  are  unable  to  see  any- 
thing in  the  case  now  before  us  that  this 
case  illustrates  in  the  remotest  degree.  Ad- 
mittedly there  was  a  distinct,  express 
agreement,  for  a  consideration  which  the 
lessor  company  had  received,  to  maintain 
the  line  to  a  certain  point,  and  this  agree- 
ment antedated  the  lease.  In  the  present 
case,  there  never  was  any  agreement,  ond 
the  duty  arose  only  after  the  defendant  hnd 
leased  its  road.  Without  agreement  to  be 
observed,  and  without  duty  to  be  performed, 
no  liability  could  arise.  The  only  original 
duty  that  rested  on  the  original  company 
in  this  regard  was  the  duty  to  treat  all 
citizens  of  the  commonwealth  alike  with 
respect  to  transportation  facilities.  Quite 
(IS  much  of  an  antecedent  duty  rested  up<.>u 
the  lessor  to  see  that  all  were  treated  alike 
with  respect  to  rates  of  transportation ; 
.ifid  yet  appellee  concedes  that  for  discrim- 
instinn  in  rates  the  lessee  alone  is  liable. 
It  is  difBcult  to  understand  the  logic  that 
would  exempt  the  lessor  in  the  one  case 
and  make  it  liable  in  the  other. 

It  is  argued  that,  even  though  the  ef- 
fect of  a  lease  from  one  railroad  to  an- 
ntlicr  is  to  exempt  the  owning  company 
from  liability  for  discrimination  in  trana- 
portatJon  facilities,  the  rule  cannot  be  ap- 
plied in  the  present  case,  because  here  the 
roads  of  Icaaor  and  leasee  were  not  in  fact 
connecting  rnads  at  the  time  the  lease 
was  executed,  and  the  lease  therefore  was 
invalid,  since  the  statute  gives  the  right 
to  lease  only  where  the  roads  connect.  In 
what  has  already  been  said,  no  reference  is 
made  to  the  fact  of  an  earlier  equity  pro- 
ceeding, in  which  this  plaintiH  sought  and 
obtained    a   mnndatory    injunction    against 
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both  the  defendant  company  and  the  Phila- 
delpliia  k  Reading  Railwa?  Company,  as 
the  former's  lesaee,  requiring  them  no  J 
each  of  them  to  do  the  verj  thing  for  the 
nondoing  of  which  the  present  action 
against  lessor  was  brought,  and  which  has 
since  been  done  bj  the  Philadelphia  &  Read- 
ing Railway  Company,  purauant  to  the 
decree  againet  it,  obtained  at  the  inetance 
of  the  plainlifT.  The  claim  there  madt 
by  the  plaintiff  was  a  distinct  assertion  of 
tlie  validity  of  the  tease  which  she  here 
nould  assail.  She  obtained  against  the 
lessee  the  decree  which  compelled  it  t< 
build  the  siding  across  the  railroad's  right 
of  way  to  her  land  solely  on  the  ground 
that  )t  was  lessee,  and  she  reimbursed 
the  lessee  for  the  cost  and  expense  of 
structing  the  siding,  as  she  was  directed 
by  the  terms  of  the  decree.  She  is  now 
concluded  by  these  facta  from  asserting  thi 
invalidity  of  the  lease.  "It  is  settled 
[law],"  snys  Trnnkey,  J.,  in  McQueen's  Ap- 
peal, 104  Pa.  595,  40  Am.  Rep.  692,  "that 
'a  man  who  obtains  or  defeats  a  judgment 
by  pleading  or  representing  an  act  in  o 
aspect  will  be  precluded  from  giving  it 
different  And  inconsistent  character  in 
subsequent  suit  upon  the  same  subject. 
To  the  same  effect  will  ba  found  Campbell 
V,  Stephens,  SO  Pa.  314;  Aronson  v.  Cleve- 
land &  P.  R.  Co.  TO  Pa.  68.  The  general 
rule  in  such  cases  is  thus  stated  in  16  Cyc. 
799:  "A  claim  made  or  position  taken  in 
a  former  action  or  judicial  proceeding  will 
estop  the  party  to  make  an  inconsistent 
claim  or  to  take  a  conflicting  position  in  a 
subsequent  action  or  judicial  proceeding, 
to  the  prejudice  of  the  adverse  party, 
where  the  pai'ties  are  the  same,  and  the 
same  questions  are  involved."  The  pis 
tiff  thus  being  estopped  from  questioning 
the  validity  of  the  tease,  discussion  on 
our  part  of  the  matter  here  sought  to  be 
raised  is  wholly  unnecessary. 

In  support  of  the  judgment.  It  Is 
tended  that  appellant  is  estopped  by  the 
decree  in  the  earlier  equity  proceeding 
from  asserting  its  nonliability  in  the  pres- 
ent action  for  damages  for  unfair  discrim- 
ination, inasmuch  as  by  that  decree  the 
.  defendant  company  was  adjudged  in  de- 
fault with  respect  to  furnishing  plaiiitifT 
with  siding  privileges.  Tt  is  undoubtedly 
a  general  rule  that,  where,  in  an  equity 
proceeding,  the  merits,  or  any  facts  ma- 
terial to  the  Anal  determination  of  the  con- 
troversy, have  been  considered  and  passed 
upon,  such  matters  are  as  much  rca  ju- 
dicata as  they  would  be  by  a  judgment  at 
law.  Nevertheless  a  certain  distinction  be- 
tween B  decree  in  equity  and  a  judgment 
at  law  remains:  for,  as  said  in  I.arkins  v. 
Lindsay,  205  Pa.  634,  65  Atl.  184,  in  de- 
iO  L.R.A.(N.S.) 


tennining  what  was  or  might  have  been  in- 
volved in  the  decree,  regard  must  be  bad 
to  the  reasons  of  the  chancellor,  as  well 
as  to  his  decree.  In  the  equity  proceed- 
ing, the  Philadelphia,  Uarrisburg,  &  Pitts- 
burg Railroad  Company,  the  lessor  com* 
pany,  was  made  codefendant  with  the  Phil- 
adelphia &  Reading  Railway  Company,  the 
lessee.  The  facts  material  to  the  final 
determination  in  the  case  must  be  gained 
from  an  examination  of  the  decree.  It  was 
as  follows:  "And  now,  83d  day  of  August, 
1907,  it  is  adjudged,  ordered,  and  decreed 
that  the  defendant  the  Philadelphia,  Har- 
risburg,  t  Pittsburg  R.  It,  Company,  and 
the  Philadelphia  &.  Reading  Railway  Com- 
pany shall  and  do  proceed,  without  fur- 
ther delay,  forthwith  to  place  in  position 
and  construct,  at  a  convenient  point  oppo- 
site the  adjoining  land  of  the  complain- 
ant, 'a  switching  or  siding  connection,  and 
lay  tracks  therefrom  across  its  right  of 
way  to  the  border  of  her  land,  in  order 
that  it  may  be  connected  «ith  a  siding  to 
be  constructed  by  said  Margaret  Moser,  the 
complainant  in  the  bill,  and  she  is  hereby 
authorized  to  connect  her  track  with  the 
said  switching  or  siding  connection.  The 
cost  price  of  the  switching,  frogs,  necessary 
rails,  and  other  material  requisite,  and  tlw 
expense  of  putting  them  in  place  by  the 
defendants,  to  be  paid  by  the  plaintiff." 
All  that  was  required  to  support  such  de- 
cree was  that  plaintiff  should  have  eetab- 
iished,  to  the  satisfaction  of  the  chancellor, 
that  abe  was  the  owner  of  a  mill  or  manu- 
factory in  the  vicinity  of  the'railroad;  that 
the  connection  she  asked  for  was  reason- 
ably practicable;  and  that  her  request  for 
the  privilege  had  been  refused.  These 
were  the  only  material  facts,  and  all  ont- 
side  of  them,  no  matter  how  apecifically 
passed  upon  by  the  chancellor,  were  only 
incidentally  cognizable,  and  as  to  these  , 
estoppel  cannot  be  asserted.  'The  judg- 
ment of  a  court  of  concurrent  jurisdictior 
directly  upon  the  point  is,  as  a  plea,  a  bar, 
or,  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly 
in  question  In  another  court.  .  .  .  But 
neither  the  judgment  of  a  [court  of]  con- 
current or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognisable, 
nor  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment."  This  rule,  de- 
rived from  the  Duchess  of  Kingston'!  Case, 
20  How.  St.  Tr.  538,  has  been  accepted  and 
applied  in  this  state  without  qualification. 
Hibshman  v.   Dulleban,  4  Watts,  183. 

The  particular  finding  by  the  chancellor 
in  the  equity  proceeding  that  Is  here  relied 
upon  as  an  estoppel  is  the  aCGrmation  of  the 
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following  request,  eubmittod  on  part  of 
eomplaiDttnt:  "That  frequent  and  persiHt- 
ent  demftnds,  covering  a  period  ot  more 
than  two  years,  were  made  b;  the  complsin- 
ant,  4Dd  oa  lier  behalf,  upon  the  defend- 
ants, for  a  Bwitch  connection  or  aiding  to  be 
conitructed  on  her  26-Bcre  tract,  adjoining 
the  right  of  way  of  defendants,  for  use  in 
lier  bueineas,"  etc.  Here  we  have  a  find- 
ing that  for  two  years  before  tbe  case  «ae 
tried  the  complainant  had  been  repeatedly 
■nd  peraistently  demanding  of  this  defend- 
ant a  Biding  connection, — a  matter  of  no 
consequence  whatever  in  the  issue  then  be- 
ing tried,  since  all  that  was  necessary  to 
support  the  decree  entered  in  the  case  was 
that  the  defendant,  without  respect  to  the 
time  it  occurred,  liad  neglected  or  refused 
to  accede  to  complainant's  demand.  If 
there  was  evidence  to  support  such  finding 
M  this  in  that  case,  it  is  manifest  that  it 
was  introduced,  not  for  the  purpose  of  es- 
tshlishing  complainant's  right  to  a  siding, 
but  for  tbe  purpose  of  recovering  damages 
covering  this  period  of  two  years  during 
which  complainant  was  denied  the  siding. 
But  tbe  court  having  declined  to  pass  on 
the  question  of  damages,  the  eviiience  was 
left  without  relevancy,  except  as  estab- 
lishing the  fact  that  complainant,'  some 
Ume  or  other  before  filing  her  bill,  had 
made  a  demand  of  this  defendant.  As  to 
this  latter  fact,  the  decree  is  conclusive, 
since  without  it  appearing  the  decree  would 
hardly  have  been  entered;  but  as  to  the 
time  when  the  first  demand  was  made,  the 
finding  is  incidental,  because  not  entering 
into  tbe  decree. 

In  the  present  action,  two  item  of  dam- 
age were  claimed;  the  first  being  the  ex- 
cess in  cost  which  plaintifl'  was  obliged 
to  pay  for  the  transportation  by  wagons 
of  the  coal  she  required  during  the  two 
fears  next  preceding  the  construction  of 
tbe  siding,  amounting  to  $lfi6.68.  No  ef- 
fort was  made  to  show  that  any  demand 
at  any  time  bad  been  made  of  this  defend- 
ant for  the  construction  of  the  siding, 
sside  from  the  introduction  of  the  (jndings 
of  the  court  in  the  equity  proceedings,  sav- 
ing that  plaintiff's  desire  for  a  siding  had 
been  communicated  to  Mr.  Wetzel  1,  who,  it 
appears,  was  the  legal  counsel  of  both  rail' 
roads.  If  the  finding  did  not  conclude  the 
defendant  in  this  subsequent  action,  then 
it  was  no  evidence  of  the  fact  sought  to  be 
established  thereby,  viz.,  that  defendant 
company  had  neglected  or  refused  a  siding 
upon  demand  made  before  or  during  tbe 
period  when  this  item  of  damage  is  al- 
leged to  have  been  sustained;  and  it  was 
incumbent  on  the  plaintiff  to  establish  such 
fact  by  competent  evidence  We  have  ex. 
amined  the  evidence  with  care,  and  find 
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nothing  in  it  that  would  justify  an  infer- 
ence that  any  request  for  a  siding  was  ever 
made  of  this  defendant.  That  the  learned 
trial  judge,  in  submitting  to  the  jury  this 
branch  of  the  case,  relied  wholly  upon  tlte 
findings  in  the  equity  case,  is  apparent 
from  bis  answer  to  the  defendant's  second 
point,  which  was:  "That  the  evidence  in 
the  case  fails  to  show  that  any  applica- 
tion was  ever  made  by  the  plaintiff  or  her 
agents  to  the  defendant  for  the  installa- 
tion of  a  siding  in  connection  with  her 
land."  The  answer  was:  "In  tlie  light  of 
the  record  of  the  bill  in  equity  filed  in 
No.  4,  October  term,  ]SOS,  and  the  findings 
of  fact  and  conclusions  of  law,  and  the 
decree,  the  point  is  refused."  Iliis  answer 
is  tbe  subject  of  the  first  assignment  of  er- 
or.  The  point  should  have  been  affirmed. 
'This  assignment,  for  the  reasons  stated, 
is   sustained. 

The  qthcT  item  of  damage  claimed  was 
the  increased  cost  of  the  siding  that  was 
finally  constructed  over  and  above  what  it 
could  have  been  constructed  for  two  years 
previous,  when  the  first  demand  for  it  is 
alleged  to  have  been  made.  It  was  in 
evidence  that  in  1906  the  Philadelphia  & 
Reading  Railway  Company  had  submitted 
to  the  plaintiff  an  estimate  of  the  cost  of  a 
proposed  siding;  that  estimate  being  $100. 
It  was  further  in  evidence  that  for  the 
siding  constructed  in  190S,  the  plaintilT 
paid  to  the  Philadelphia  t  Reading  Rail- 
way Company  tg6S,0S.  The  claiM  was  for 
the  difference,  and  for  this  recovery  was 
bad  against  the  defendant.  The  decree,  - 
adjudging  it  the  legal  duty  of  this  defend- 
ant to  install  a  siding,  was  made  August 
23,  IBOT.  True,  this  defendant  made  no 
attempt  whatever  to  comply  with  that  de- 
cree of  the  court,  nor  does  the  evidence 
diaclose  that  any  request  was  ever  made 
of  it  to  comply,  or  any  complaint  that  it 
had  not  so  complied;  but,  on  tbe  other 
hand,  the  evidence  shows  that  negotiations 
looking  to  the  construction  of  the  siding 
were  conducted  wholly  and  exclusively  witli 
the  Philadelphia  &  Reading  Railway  Com- 
pany, which  company,  in  June,  1908,  con- 
structed and  completed  the  siding.  The 
cost  of  the  siding — $0611.0.1— was  voluntarily 
paid  bf  the  complainant  to  the  Philadel- 
phia k  Heading  Railway  Company.  There 
is  not  the  slightest  evidence  that  in  the 
construction  of  this  sidinj^  there  was  any 
community  of  effort  or.  interesta  between 
the  two  companies.  However  conclusive 
this  evidence  might  be  against  the  Phila- 
delphia &  Reading  Railway  Company,  it 
is  not  apparent  how  it  could  affect  this  de- 
fendant. The  offer  of  the  former  in  1906 
to  construct  it  for  $400  was  not  in  anyway 
binding  on  this  defendant;   nor  was  thii 
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defendant  ^ttfuleS  by  what  plaintiff  paid . 
the  Philsdelpliia  ft  Reading  Railway  Com- 
pany for  the  Biding,  especially  in  view  of 
the  claim  now  made,  tliat  it  was  paid  un- 
der protest,  reserving  to  the  plaintilT  the 
right  to  recover  back  eicesBive  charges 
which  the  plaintiff  claiined  were  made  for 
various  items.  The  whole  transaction,  from 
the  original  offer  to  construct  for  $400, 
down  to  the  final  payment  of  the  S969!o8, 
was  rea  inter  alioa.  Admitting  the  bind* 
ing  force  of  the  decree  requiring  the  de- 
fendant to  construct  the  siding,  there  was 
no  evideirce  at  to  when  the  defendant's  lia- 
bility before  the  decree  was  entered  began, 
and  there  was  no  evidence  from  which  de- 
lendant's  liability  for  the  increased  cost  of 
the  Biding  could  be  derived.  In  any  event, 
it  was  incumbent  on  the  plaintiff  to  show 
that  increased  cost  reaultcd  alter  the  time 
when  defendant's  liability  to  construct  the 
aiding  aroee.  The  evidence  wns  wholly  lack- 
ing in  respect  to  when  this  Hiibility  began. 
As  we  have  said,  it  could  only  have  ariaen 
upon  demand  made,  and  there  was  no  evi- 
dence aB  to  when   that  occurred. 

The  fifth  point  submitted  by  the  defend- 
ant was  as  follows:  "Ihe  defendant  is  not 
liable  to  the  plaintiff  in  this  action  for  ail 
or  any  part  of  the  cost  of  the  installation 
of  the  siding  in  connection  with  her  land 
by  the  Philadelphia  &.  Reading  Railway 
Company."  The  refusal  of  this  point  is 
made  the  snbject  of  the  third  assignment 
of  error.  '  This  assignment,  for  tlie  reasons 
stated,  is  also  sustained.  In  view  of  what 
.we  have  said,  the  other  assignments  of 
error  do  not  call  for  present  consideration. 
The  judgment  is  reversed. 

Meslrezal,  J.,  dissenting: 

The  defendant,  the  Philadelphia,  Harris- 
burg,  &  Pittsburg  Railroad  Company,  con- 
structed and  operated  a  railroad  from 
Harriaburg  to  Shippensburg,  passing 
through  Cumberland  county.  In  October. 
ISOO,  for  the  annual  consideration  of  £200.- 
000,  it  leased  to  the  Philadelphia  k  Reading 
Railway  Company  its  railroad,  together 
with  its  "lands,  real  estate,  tracks,  sid- 
ings, depots,  freight  stations,  water  sta- 
tions, improvements  rights  of  way,  and 
other  appurtenanros,"  for  11!) 0  years,  and 
"also  agreed  to  lease  to  the  said  lessee  .  .  . 
all  railroads  hereafter  by  it  acquired."  The 
lessee  company  has  since  operated  the  road. 

Subsequent  to  the  date  of  the  lease,  tlie 
plaintiff  became  the  owner  of  certain  lands 
adjoining  the  right  of  way  of  the  defend- 
ant company  in  Upper  Allen  township, 
Cuinl>erla,nd  county.  On  this  land  are 
rich  deposits  of  limestone,  with  quarries 
opened  for  the  purpose  of  shipping  the 
stone  to  market;  also  kilns  built  for  the 
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purpose  of  manufacturing  lime,  which,  pri- 
or to  1D06,  had  been  sold  in  large  quanti- 
ties for  many  years.  In  that  year  the 
plaintiff  applied  to  the  defendant  company 
for  a  siding  and  switch  connections  be- 
tween her  quarries  and  its  railroad,  and 
the  application  was  refused.  Subsequently 
she  filed  a  bill  in  equity  against  the  lessor 
and  lessee  companies  to  compel  the  con- 
struction of  the  siding  connection,  and  * 
decree  in  her  favor  was  entered,  directing 
the  defendants  to  build  the  siding  on 
prayed  for  in  the  bill.  There  was  an  aver- 
ment in  the  bill  that  damages  had  iieen  sus- 
tained by  the  plaintiff  by  rcison  of  the  re- 
fusal of  the  defendants  to  perform  the 
duties  by  law  imposed  upon  them,  and  the 
plaintiff  prayed  for  the  assessment  of  dam- 
ages under  the  act  of  June  4,  1883  (P.  L. 
72 ) .  The  court,  however,  declined  to 
pass   upon  the  question. 

The  present  action  was  brought  against 
the  lessor  or  owning  company  to  recover 
damages  for  unreasonable  discrimination 
in  the  matter  of  furnishing  facilities  for 
transportation  under  the  act  of  ]883.  The 
case  was  submitted  to  the  jury,  which  re- 
turned a  verdict  in  favor  of  plaintiff,  and, 
judgment  having  been  entered  thereon, 
the  defendant  took  this  appeal.  It  was 
found  by  the  jury  that  the  plaintiff  waa 
unduly  and  unreasonably  discriminated 
against  by  the  refusal  of  siding  privileges; 
and  hence  she  was  entitled  to  recover  dam- 
ages  against  the  party  who  was  responsi- 
ble for  such  discrimination.  A  majority 
of  the  court  reverses  the  judgment,  upon 
the  ground  that  the  lessor  or  owning  com- 
pany is  not  liable  to  the  plaintiff,  becauae 
it  had  leased  its  road  prior  to  the  timA 
the  plaintiff  was  entitled  to  demand  siding 
facilities.  On  every  other  question  raised 
by  the  defendant,  the  majority  inferen- 
tially  holds  with   the  plaintiff. 

With  deference  to  the  majority,  I  think 
the  position  assumed  is  untenable.  It  la 
settled  law  in  this  country  that  one  rail- 
road corporation  cannot,  without  atatu- 
tory  authority,  devest  itself  of,  or  relieve 
itself  from,  any  duty  or  liability  imposed 
by  its  charter  or  the  general  laws  of  the 
state  by  leasing  its  road  and  appurte- 
nances to  another.  York  &  M.  Line  R.  Co. 
V.  Winana,  17  How.  30,  16  L.  ed.  27.  The 
owning  company  cannot  escape  the  per- 
formance of  any  duty  or  obligation  imposed 
by  its  charter  or  the  general  laws  of  the 
state  by  a  voluntary  surrender  of  its  road 
into  tlie  hands  of  lessees;  and  the  operatiota 
of  a  road  by  the  lessees  does  not  cliange 
the  relation  of  the  original  company  to  the 
public.  Washington  A.  &  G.  R.  Co.  v. 
Brown,  17  Wall.  445,  21  L.  ed.  876.  Leg- 
islation  authorizing  the  transfer  of  eorpo- 
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rate  frftnchisea  and  property  is  strictly 
construed,  and  the  courts  have  uniformly 
held  that  such  transfers  eau  only  be  made 
when  permitted,  expressly  or  by  neces- 
sary implication,  in  the  statute.  A  stat- 
ute  alleged  to  confer  a  power  to  lease  will 
not  be  aided  by  construction.  Thomas  v. 
West  Jersey  E.  Co.  101  U.  S.  Tl,  25  L.  ed. 
850.  If  the  state  grants  the  right  to 
lease.'  the  lesaar  company  remains  liable 
for  the  discharge  of  its  duties  to  the  pub- 
lic, Tinless  expressly  relieved  therefrom  by 
m  statute. 

The  lease  involved  in  this  case  wga 
made  under  the  act  of  April  23,  1661  (P. 
L.  410;  4  Furdon,  3830),  which  auth- 
orizea  a  railroad  company  to  enter  into 
contracts  for  the  "use  or  lease"  of  any 
other  railrosd  and  confers  upon  the  lessee 
the  authority  "to  run,  use,  and  operate 
«nch  road,  not,  it  will  be  observed,  to  con- 
tract or  build."  Per  Sharswood,  J.,  in 
Pittsburgh  &,  C.  R.  Co.  v.  Bedford  &  B.  R. 
Co.  81  'Pa.  104,  112.  It  does  not  author- 
ise a  sale  of  the  road;  nor  does  it  empower 
the  lessor  company  to  defeat  itself  of  the 
■luties  and  obligations  assumed  under  its 
charter.  Jt  does  not  expressly  or  by  im- 
plication permit  «  railroad  company  to 
sell  or  lease  its  franchises;  nor  does  a 
lease,  made  pursuant  to  the  statute,  annul 
the  charter  or  end  the  corporate  existence 
of  the  owning  company.  The  company  re- 
tains its  corporate  existence,  and  must  per- 
form the  duties  to  the  public  required  by 
its  charter,  except  in  so  far  as  the  statute 
can  and  does  expressly  authorize  it  to 
delegate  the  performance  of  those  duties 
to  the  lessee.  There  was  no  authority  vest' 
ed  in  the  defendant  to  tease  its  unexer- 
cised franchises  of  appropriation  and  con- 
Ktruction;  and  hence,  no  matter  bow  ample 
the  terms  of  the  demise,  the  Philadelphia 
&  Reading  Railway  Company,  the  lessee, 
took  nothing  more  than  the  power  "to  run, 
use,  and  operate"  the  lessor's  road,  and 
to  do  such  other  acta  as  were  necessary 
to  the  successful  operation  of  the  exist- 
ing road.  Lewis  v.  Gerraantown,  N.  k 
P.  R.  Co.  18  Phila.  808.  It  will  be  ob- 
Bervcd  in  the  present  case  that  it  was  the 
physical  property,  and  not  the  franchises, 
that  was  leased.  The  lessor  company 
does  not  contend  that  the  right  of  eminent 
domain  passed  to  the  lessee;  on  the  con- 
trary, since  the  lease  was  executed,  the 
lessor  has  continued  to  exercise  its  right 
to  condemn  property  for  additional  tracks, 
as  is  disclosed  in  numerous  cases  in  this 
court.  In  brief,  it  may  be  said  that  the 
lessor  company,  after  the  lease,  still  re- 
tained all  of  its  charier  powers,  subject 
to  the  right  of  the  lessee  company  to  exer- 
cise such  of  thcM  powers  as,  under  the 
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statute,  could  be  aod  were  transferred  to 
the  latter  company  for  the  operatioo  of 
the  road. 

When  the  Philadelphia,  Harrisburg,  & 
Pittsburg  Railroad  Company,  the  lessor  and 
defendant  here,  was  chartered,  it  became 
subject  to  the  Constitution  and  laws  of  the 
commam  Weill  tb,  prohibiting  unreasonable 
discrimination  in  furnishing  facilities  in 
transportation  of  freight  in  this  state.  It 
is  contended,  and  so  held  by  the  majority 
of  the  court,  that  when  the  defendant  com- 
pany made  the  tease,  it  relieved  itself  from 
the  performance  of  its  duties  to  the  public 
to  the  extent  that  it  was  entirely  absolved 
from  the  duties  imposed  upon  it  by  the 
Constitution  and  laws,  which  required  it  to 
furnish  to  all  parties  equal  and  reasonable 
transportation  facilities.  The  lessee  or 
o()erating  company,  and  not  the  lessor 
company,  should,  on  principle,  be  held  lia- 
ble for  an^  injuries  inflicted  by  the  lessee, 
or  for  the  failure  of  the  performance  of 
any  duty  resting  upon  it  in  operating  the 
road.     It  cannot  discriminate  as   to   rates 

fully  defend  against  its  own  negligence  or 
against  any  other  default  of  its  own.  The 
statute  expressly  confers  on  a  railrond 
company  the  power  to  lease  to  another 
company  to  operate  the  road;  and  it  neces- 
sarily follows  that  any  default,  negligence, 
or  failure  of  duty  in  operating  the  road 
must  be  visited  on  the  lessee.  But,  what- 
ever may  be  the  liability  of  the  lessee  com- 
pany to  the  plaintiff  for  the  unlawful  dis- 
crimination in  furnishing  siding  facilities, 
the  lessor  company  is  clesrly-in  default  by 
reason  of  its  failure  to  furnish  the  sidings. 
The  Constitution  and  laws  of  t\^  state 
were  written  into  and  became  a  part  of  its 
charter,  and  they  prohibit  discrimination 
in  furnishing  transportation  '  facilities  to 
the  plaintiff,  or  any  other  party  entitled  to 
them.  To  furnish  such  facilities  is  a  con- 
tinuing duty  owed  to  the  public;  it  is  the 
same  to-day  as  it  was  prior  to  the  lease. 
It  was  a  duty  imposed  on  the  lessor  by 
acceptance  of  the  charter,  from  the  per- 
formance of  which  its  lease  could  not  iinil 
did  not  discharge  it.  As  the  anthoritic 
hold,  the  lessor  company  retains  its  cor- 
poTat«  existence  and  its  charter  powers 
after  the  lease;  and  it  necessarily  follows 
that  its  duties  to  the  public  are  continuiiij; 
and  must  be  performed. 

The  majority  of  the  court  hold  that, 
without  statutory  authority,  it  can  de- 
vest itself  of  its  duties  to  the  public,  and, 
at  the  same  time,  retain  and  enforce  the 
powers  and  privilpc-ea  granted  it  by  the 
state.  It  contitiucB  to  exercise  the  power 
to  condemn  land  ad.iacent  to  its  right  of 
way   for   additional   tracks.     It   has,   since 
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the  lease  Knd  by  virtue  of  the  authority 
conferred  bj  ita  charter,  taken  the  plain- 
.  tiff's  land  to  widen  iU  road,  and  thereby 
increased  the  rentats  paid  it ;  yet  this 
court  holds  that  it  cannot  be  compelled  to 
perform  the  duty  imposed  upon  it  by  the 
Constitution  and  laws  of  the  eommon- 
weaith  to  give  the  plaintiff  aiding  facili- 
ties. The  owning  company  may  condemn 
and  appropriate  the  plaintilTs  dwelling 
house  to  widen  ita  road,  and  turn  over  the 
additional  trackage  to  the  lessee  (Snyder 
V.  Baltimoie  &.  0.  R.  Co.  210  Pa.  500,  00 
At],  151),  and  may  construct  sidings  on 
the  plaintiff's  land  to  furnish  facilities  to 
others;  but,  under  the  ruling  in  this  case, 
the  plaintiff  cannot  c<nnpet  it  to  furnish 
her  transportation  facilities  for  the  prod- 
ucts of  her  own  farm  and  lime  kilns,  like 
those  constructed  by  it  for  her  neighbors. 
When  the  original  appropriation  for  the 
right  of  way  through  this  tract  of  land  was 
made  by  the  defendant  company,  the  dam- 
ages were  diminished  by  reason  of  the 
opportunity  for  siding  and  other  advan- 
tages special  and  peculiar  to  the  land.  It 
will  be  conceded  that,  prior  to  the  lease, 
the  defendant,  under  the  facts  found  by 
the  jury,  would  have  been  compelled  to 
furnish  siding  facilities  to  the  plaintiff 
aa  the  owner  of  the  premises.  The  extent 
to  which  the  damages  were  diminished  was 
part  of  the  consideration  paid  for  the  sid- 
ing privileges.  Shall  the  defendant  retain 
the  consideration  and  refuse  the  stdingT 
Nearly  a  century  ago  the  highest  judicial 
tribunal  ip  this  country  declared,  in  the 
Dartmouth  College  Case,  4  Wheat.  G18,  4 
L.  ed.  026,  and  all  the  courts  of  this 
countrj^  Federal  and  state,  have  since  en- 
forced the  doctrine,  that  the  charter  of 
a  corporation  is  a  contract  between  the 
state  and  the  incorporators,  within  the 
meaning  of  the  constitutional  limitation 
that  a  legislature  can  pass  no  law  impair- 
ing the  obligation  of  contract*.  Adhering 
to  this  doctrine,  this  court  has  never  per- 
mitted the  people,  through  the  legislature, 
to  infringe  in  the  least  pn  the  rights,  privi- 
leges, powers,  or  franchises  of  a  corpora- 
tion. Can  it  be  possible  that  the  same  doc- 
trine of  inviolability  of  contract,  in  the 
absence  of  preventive  constitutional  legis- 
lation, will  not  protect  the  other  party 
to  the  contract,— the  state, — and  compel  the 
corporation  to  keep  its  covenants  and  per- 
form its  constitutional  and  statutory  du- 
ties  to   the  public? 

The  covenant  in  the  lease,  that  the  les- 
see would  operate  the  road  and  perform 
all  the  lessor's  obligations  to  the  public, 
is  valid  and  binding  infer  partes;  but  it 
docs  not  relieve  the  lessor  from  the  per- 
formance of  its  duties  to  the  public.  Nu- 
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gent  T.  Boston,  C.  &  M.  R.  Co.  80  Me.  02, 
8  Am.  St.  Rep.  161,  12  Atl.  167.  Our  stat- 
ute does  not  and  could  Jiot  so  provide,  a« 
legislation  does  in  some  jurisdictions;  and 
hence  the  lessor  could  not  thus  devest  itself 
of  its  charter  obligations.  It  follows  that 
in  this  action  the  defendant  cannot  set  up 
aa  a  defense  that  it  had  leased  its  road 
before  the  plaintiff  was  entitled  to  -a.  sid- 
ing,— the  controlling  reason  asaigaed  by 
the  majority  of  the  court  for  ruling  the 
present  case  against  the  plaintiff. 

There  is  another  and  conclusive  reason 
why  the  vital  and  controlling  question  in 
this  case  must  he  resolved  against  the  de- 
fendant company.  The  plaintiff  filed  a 
bill,  January  16,  1907,  against  the  defend- 
ant company  and  ita  lessee,  averring  inter 
alia,  that  on  or  about  May  1,  1600,  she 
applied  to  the  defendants  for  the  construc- 
tion of  a  siding  from  their  lines  near  ber 
quarries  and  lime  kilns,  and  for  the  neces- 
sary B witching  connections,  so  as  to  enable 
her  to  ship  her  products  to  market,  and 
from  that  time  to  the  filing  of  the  bill  bod 
made  frequent  applications  to  the  defend- 
ants' officers  for  a  siding  and  switching 
connections,  but  that  the  defendant  compa- 
nies had  refused  to  make  them.  It  is  fur- 
ther averred  that  the  defendants  are  com- 
mon carriers  under  the  laws  of  the  state, 
and  as  such  are  required  to  grant  the 
plaintiff  the  same  shipping  facilities  that 
they  grant  to  other  persons  under  like 
circumstances;  that  the  defendant  compa- 
nies were  unjustly  and  illegally  discrimi- 
nating against  the  plaintiff,  and  thereby 
causing  her  to  suffer  great  damage  and 
loss  in  her  property  and  business,  and  pray- 
ing for  a  decree  that  the  defendant  com- 
panies should  proceed  to  construct  a  siding 
and  switching  connections  and  give  the 
plaintiff  the  same  facilities  for  shipping 
and  transporting  her  product  to  market 
that  were  furnished  to  other  shippers  and 
owners  of  lime  and  stone  on  the  defend- 
ants' lines.  The  defendants  filed  nn  an- 
swer, in  which,  inter  alio,  they  admit  that 
an  application  had  been  made  by  the 
plaintiff  for  switching  connections  and  the 
construction  of  a  siding  along  their  rail- 
road, and  that  the  same  "was  refused 
wholly  because,  upon  a  careful  investiga- 
tion of  the  situation  and  business  of  the 
complainant,  it  was  found  inexpedient  and 
unnecessary  for  the  public  service,  and 
would  simply  be  a  private  convenience  for 
the  complainant  alone."  The  answer  a,d- 
mits  that  the  defendants  are  common  cftr- 
riers,  but  denies  the  illegal  discrimination. 

Testimony  was  taken,  and  the  case  was 
disposed  of  on  it  and  the  bill  and  answer. 
The  chancellor  found,  under  the  issue  thug 
made  by  the  pleadings,  that,  after  prelimi- 
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IM17  negotiations  bj  eorrMpondenee  with 
tiw  defenduitB'  officers,  the  plaintiff,  on 
Idaj  10,  IftOC,  nuide  a  formal  request  for 
tbe  Biding,  and  offered  to  pay  the  entire 
expense  of  the  inatallation,  and  cwnply 
with  anj  resBonable  regalation  of  the  com- 
pany; that  the  defendant!'  general  super- 
intendent unconditionally  refused  to  grant 
the  plaintiff  a  siding  on  June  B,  1906,  and 
thereafter  continued  to  decline  to  fuTDish 
Bucb  transportation  facilities;  that  iidings 
under  like  conditions  and  circumstances 
were  furnished  to  other  owners  of  land 
tiguous  to  defendants'  railroad;  that  the 
plaintiff,  upon  compliance  with  the  regula- 
tions of  the  defendant  companies  as  to  the 
payment  of  the  cost  of  construction,  has, 
as  an  adjoining  landowner,  the  right  to  a 
private  switch  connection  with  the  defend- 
ants' railroad;  and  "that  the  defendant 
companies,  in  furnishing  siding  facilities 
to  competitors  of  the  complainant,  and  re- 
fusing such  facilities  to  plaintiff,  under 
conditions  and  circumstances  similar 
all  essential  points,  have  been  guilty  of 
illegal  discrimination,  in  violation  of  the 
provisions  of  the  Constitution  of  Pennsyl- 
vania and  of  the  act  of  June  4,  1883." 
Pursuant  to  these  flndings,  the  chancellor, 
on  August  23,  HOT,  entered  a  decree  that 
the  defendant  companies  "shal]  and  do  pro- 
ceed, without  further  delay,  forthwith  tn 
place  in  position  and  construct,  &t  a  con- 
venient point  opposite  the  adjoining  land 
of  the  complainant,  a  switcbinK  or  aiding 
connection,  and  la;  tracks  therefrom  across 
its  right  of  way  to  tbe  border  of  her  land, 
■  -  .  the  cost  ...  to  be  paid  by 
the  plaintiff."  The  chancellor,  for  reasons 
stated,  refused  to  award  damages,  but  en- 
tered, as  part  of  the  decree,  that  "this  re- 
fusal, however,  is  without  prejudice  to  her 
right  to  proceed  to  recover  the  same  in 
another  action."  This  reservation  from 
the  operation  of  the  decree  permitted  the 
plaintiff  to  bring  a  subsequent  action  for 
damages.  23  Cyo.  of  Law  and  Procedure, 
1145.  No  appeal  was  taken  from  the  de- 
cree, and  the  siding  and  switching  connec- 
tions were  fnmished  in  pursuance  of  it. 

The  present  action  was  brought  July  8, 
1908,  to  recover  damages,  as  averred  in  the 
statement,  resulting  from  the  illegal  dis- 
crimination against  the  plaintiff  by  the  de- 
fendant company  which  was  found  and  de- 
creed to  exist  in  the  equity  proceeding. 
With  the  exception  of  the  additionat  aver- 
ment of  the  equity  proceeding  in  the  state- 
ment in  the  present  action,  the  latter  and 
the  bill  in  equity  aver  substantially  the 
same  facts.  On  the  trial  of  the  cause,  the 
record  in  the  equity  proceeding  was  put 
in  evidence,  and  the  plaintiff  proved  by 
proper  evidence,  aliand«  the  equity  ree- 
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ord,  the  damages  which  she  alleged  in 
her  statement  were  caused  by  the  illegal 
discrimination  by  the  defendant  companies. 
She  did  not  rely  upon  the  finding  of  the 
chancellor  as  to  the  items  or  amount  of 
damages  which  she  sustained,  but  proved 
them  on  tbe  trial  of  this  case.  She  was 
not  required  to  prove  again,  what  was 
found  by  the  chancellor,  that  »  demand 
for  a  siding  had  been  made,  or  when  it 
had  been  made,  nor  tbat  she  had  been  il- 
legally discriminated  against  by  the  de- 
fendant company.  Those  were  facta  aver- 
red in  the  bill,  and  were  material  and  in- 
dispensably necessary,  under  the  statute, 
to  support  the  decree  entered  in  the  equity 
proceeding.  The  ohancellor  distinctly 
found  in  tbe  equity  proceeding  that  a  de- 
mand for  the  Biding  and  switching  con- 
nections was  made  on  May  10,  1908,  and 
was  unconditionally  refused  on  June  8, 
190fl.  These  findings  were  a  prerequisite 
to  an  intelligent  and  proper  decree  re- 
quiring the  defendant  company  to  furnish 
the  siding  facilities.  Without  a  demand, 
which  necessarily  implies  tbe  date  thereof, 
and  without  a  definite  refusal  to  comply 
therewith,  tha  decree  would  have  been 
lacking  in  material  facts  to  support  it. 
The  liability  of  ths  defendant  for  damages 
began  immediately  after  June  8,  1906,  the 
date  of  the  unconditional  refusal  to  com- 
ply with  the  plaintiff's  demand.  It  did  not 
and  could  not  arise  before.  As  correctly 
said  by  the  learned  trial  judge  in  his  opin- 
ion in  this  case:  "The  issues  fin  tbe 
equity  case]  were  fully  and  fairly  made 
up  whether  there  had  been  an  unlawful 
discrimination  by  the  defendants,  tbe  FbiU- 
delphia,  HarriRburg,  A,  Pittsburg  Railroad 
Company  and  the  Philadelphia  t  Reading 
Hailway  Company,  against  the  plaintiff, 
and  also  whether  she  was  entitled,  under 
the  law,  to  have  them  establish  a  siding 
and  switching  connections.  Both  of  these 
questions  were  resolved  in  her  favor  by  a 
decision  rendered  on  August  23,  1907.  No 
appeal  was  taken  from  the  findings  and 
decree  of  tbe  court,  and  a  siding  and  con- 
nections were  installed  in  May,  IB08,  and 
the  charges  for  the  same  paid  on  July  3d 
following." 

The.  plaintiff  proved  on  the  trial  of  this 
case,  to  the  very  cent,  the  damages  which 
resulted  to  her  from  the  illegal  discrimi- 
nation which  the  chancellor  found  to  exist! 
The  decree,  as  will  be  observed,  was  en- 
tered against  both  companies;  and  hence 
and  eaeh  were  liable  for  tbe  tort  re- 
sulting in  the  plaintiff's  injuries.  If,  in 
addition  to  finding  tbe  illegal  discrimina- 
tion, tbe  learned  chancellor  had  awarded 
damages  against  the  defendant  companies, 
it  would  not  be  pretended  that  the  decree 
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could  not  bftTe  be«n  enforced  agftinst  the  < 
property  of  either  of  (bem.  Both  of  tht 
defendmnta  wefe  found  to  hare  bees  gniltv 
of  the  tort  which  cKiued  the  plaintifTs 
injurie*.  The  chancellor  therefore  neceR- 
sarilj  found  that  eacb  of  the  defeodantG 
had  contributed  to  the  plaintiff's  injuries 
by  illegal  discrimination.  Had  he  found 
no  culpability  in  one  of  them,  the  decree 
would  necesmrily  have  not  gone  Bgainst 
the  innocent  defendant.  The  material  facta 
found  in  the  equity  caae  were  therefore 
conclusive  in  a  aubsequent  action  againvt 
both  or  either  of  the  defendanta,  for  tort« 
arc  joint  snd  teveral;  one  may  be  anawer- 
able  for  the  wrong  done  by  both  tort  feas- 
ors,— -it  cannot  be  apportioned.  Phila- 
delphia T.  Collins,  B8  Pa.  106. 

If  there  is  anything  settled  in  the  law 
of  this  state,  it  is  that  a  judgment,  aen- 
tence,  or  decree  of  a  court  of  competent 
jurisdiction  is  conclusive,  not  only  as  to 
the  judgment  or  decree,  but  of  every  fact 
directly  or  necessarily  adjudicated,  or  which 
was  necrsHarily  involved  in  or  was  material 
to  the  adjudication.  That  principle  is  set- 
tled by  a  beadioll  of  cases  decided  by  this 
court.  The  rule  applies  as  well  to  decrees 
in  equity  as  to  judgments  at  law.  Weat- 
cott  V.  Edmunds,  68  Pa.  34;  Columbia  Nat. 
Bank  t.  Dunn,  207  Pa.  548,  68  AtL  1097 ; 
Klick  V.  Gernert,  220  Pa.  503,  S9  Atl.  1034. 
In  the  equity  suit,  the  right  to  the  siding 
and  switching  connections,  the  discrimina- 
tion In  not  furnishing  them,  the  date  of 
the  discrimination,  and  every  other  fact 
material  to  the  adjudication,  were  directly 
involved,  and  were  found  against  the  de- 
fendants. The  present  action  was  brought 
to  recover  damages  for  the  illegal  discrimi- 
nation, and  the  equity  proceeding  is  set  up 
in  the  plaintifT's  statement,  and  the  record 
was  put  in  evidence  on  the  trial  at  the 
cause.  Tliat  decree  reroaine  unimpeached, 
and  la  therefore  conclusive  as  to  all  facts 
material  to  support  it.  The  tacts  thus 
found  by  the  cliancellor  are  tlierefore  con- 
clusively evidential  that  the  plaintiff  was 
denied  a  siding  and  switching  connections 
with  the  dpfendant  companiea'  railroad 
after  a  specific  demand  in  May,  190S,  and 
a  refusal  in  June,  1906,  and  that  the  de- 
fendants, in  furnishing  siding  facilities  to 
competitjirs  of  the  plaintiff,  and  refusing 
such  facilities  to  her,  under  conditions  and 
circumstances  similar  in  all  essential  points, 
were  guilty  of  illegal  discrimination,  in 
violation  of  the  provisions  of  the  Constitu- 
tion of  Pennsylvania,  and  of  the  act  of 
June  4.   1S83. 

While  the  plaintiff  may.  under  the  law, 
rely  upon  the  finding  by  the  chancellor  that 
a  demand  was  made  by  her  upon  the  de- 
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fendant  company  to  install  tbe  siding,  yet 
she  is  not  compelled  to  do  so,  as  there  is 
positive  evidence  by  an  official  of  the  oper- 
ating company,  given  on  tbe  trial  of  the 
present  action,  that  a  demand  was  made, 
and  when  it  was  made.  A  reading  of  the 
testimony  discloEes  that,  both  upon  the  ex- 
amination in  chief  and  cross-examination 
of  the  witDeE;^es,  with  one  exception,  the 
parties  treated  the  demand  and  date  there- 
of by  the  plaintiff  as  an  established  fact. 

Mr.  Staclchouae,  superintendent  of  the 
operating  company,  was  called  as  a  wit- 
ness by  the  defendant,  and  while  on  the 
stand  testified   as   follows: 

Mr.  Sadler:  Q.  At  the  time  demand  was 
originally  made  by  Miss  Moser  for  the  in- 
stallation of  the  siding,  your  double  track- 
ing bad  not  begun  around  Bowmansdale, 
bad  itt     .     .     . 

A.  Her  application  was  made  for  a  sid- 
ing before  my  time.  I  have  her  first  ap- 
plication on  file  here.  It  was  before  my 
time;  but  shortly  after  I  came  there  she 
communicated  with  me  concerning  this  sid- 
ing, as  well  as  Mr.  ?tfcKeehan.  I  bare  a 
number  of  those  letters  here. 

Hr.  Wetzel:  Q.  When  was  tbe  flrat  ap- 
plication— have  you   the   first   letter? 

A.  May  13,  1905.  I  guess  it  is  1904. 
I  am  not  certain  whether  it  ia  1904  or 
190S. 

It  also  appears  in  the  testimony  offered 
in  this  case  that  the  siding  was  constructed 
in  pursuance  of  the  compulsory  proceeding 
in  equity  resulting  in  the  decree  compel- 
ling its  installation.  It  is  contended,  how- 
ever, that  in  the  ruling  which  is  tbe  sub- 
ject of  the  first  assignment  of  error  the 
learned  judge  relied  for  this  fact  upon  the 
findings  in  tbe  equity  case.  Concede  that 
he  did,  the  testimony  above  quoted,  given 
subsequently  to  his  ruling,  cured  any  er- 
ror which  might  have  arisen  upon  his  rely- 
ing upon  the  equity  proceeding.  It  will  bo 
observed  that  tlie  last  answer  in  tlie  testi- 
mony quoted  was  given  in  response  to  a 
question  by  appellant's  counsel.  Tbe  ap- 
pellant company,  therefore,  is  not  in  a  posi- 
tion to  raise  the  question  that  the  plain- 
tiff failed  to  show  in  the  present  action 
that  a  demand  was  made  upon   it  for  tbe 

The- reversal  of  the  judgment  of  the  court 
below  on  tbe  ground  of  the  nonliability  of 
tbe  lessor  company  by  reason  of  the  prior 
lease  is,  I  submit,  sustained  neither  by  rea- 
son nor  precedent,  and  establishes  a  prin- 
ciple fraught  with  the  gravest  cinsequencps 
to  the  property  owners  of  the  stale.  I 
would  aflirni  the  judgmeptr  , 
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Conrts  —  Jnrlidlctlon  to  enforce  attor> 
neys'   Hen. 

1.  Courts  of  law  aa  well  aa  of  equity  have 
jurUdiction  to  enforce  (.ttorneja'  liens,  un- 
der B  statute  providing  that  any  court  of 
competent  jurisdiction  shall,  ou  petition, 
adjudicate  ttie  riglita  of  the  parties  and  en- 
Iforce  tbe  lien. 

Jarj  ■^  right  ^  enforcement  of  attor- 
ney a'  lien. 

2.  Ibe  constitution  ft)  right  to  trial  by 
juiy  does  not  extend  to  a  proceeding  to  en- 
force an  attorneys'  lien. 


There  have  been  but  few  cases  prior  to 
Stasdidoe  v.  CHiCAQo  R.  Co.,  wherein  tbe 
question  baa  been  raised  as  to  the  consti- 
tutionalit]'  of  statutes  providing  for  attor- 
neys' liens,  and  so  far  as  similar  objections 
may  have  been  urged  against  the  const i- 
tutionality  of  such  acts  tlie  cnses  are  in  av- 

In  OX^nnor  v.  St.  Louis  Transit  Co.  .IDB 
Mo.  022,  116  Am.  St.  Rep.  495,  07  3.  W. 
160,  8  Ann.  Cos.  703,  an  action  to  recover 
on  K  percentage  contract  for  services  ren- 
dered In  >  negligence  action,  an  act  provid- 
ing for  an  attorneys'  lien  on  judgments 
-wac  attacked  as  unconstitutional,  on  tlic 
ground,  tir«t,  that  it  was  a  special  law; 
•econd,  that  it  deprived  one  of  his  rights 
without  due  process  of  law;  third,  that  it 
WHS  restrictive  of  the  riglit  to  contract.  In 
holding  these  contentions  untenable,  and 
declaring  that  the  act  is  constitutional,  and 
that  the  lien  attached  to  a  coinpromise 
agreement  entered  into  between  the  plain- 
tiff and  defendant  in  the  negligence  action, 
the  court  s«id:  "It  is  clearly  not  class  leg- 
iatation.  .  .  .  This  act  undertakes  to 
cover  a  certain  class  of  persons  engaged  in 
a  particular  professLOD.  It  does  not  under- 
take to  select  any  particular  person  in 
that  class,  but  applies  to  all  alike  w)io  fall 
witbin  tbe  class  of  attorneys  at  law.  .  .  . 
It  is  now  no  longer  an  open  question  in  the 
courts  of  this  state,  that  legislation  appli- 
cable to  a  particular  class  is  not  violative 
of  the  constitutional  provision  which  pro- 
hibits the  enactment  of  special  laws.  That 
lawyers  in  this  state  belong  to  a  particular 
closa  we  think  there  can  be  no  dispute,  and 
we  can  see  no  reason,  even  though  tliey  be 
only  lawyers,  why  legislation  which  deals 
in  a  general  way"  with  tbe  afTflirs  of  that 
class  should  be  held  unconstitutional.  We 
have  legislation  in  this  state  respecting 
other  classes  of  persona,  such  ss  fellow  serv- 
ants,  mechanics,  landlords,  bankers,  insur- 
ance laws,  and  other  legislation  which  have 
reference  to  only  one  line  of  trade  or  claaa 
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Procedure  —  nnltormlty  ^  enforcement 
ot   attorneys*   lien. 

3.  A  statute  permitting  attorneys'  liens 
to  be  enforced,  in  any  court  of  competent 
jurisdiction,  by  petition  filed  in  the  cause 
of  tlie  client  wherein  the  employment  is 
niade,  does  not  violate  a  constitutional  re- 
quirement of  uniform  procedure. 
Attorney  —  Hen  —  aettleuient  of  claim 

—  money  recovered. 

4.  Money  paid  to  a  litigant  in  settlement 
of  a  claim  is  recovered,  within  the  meaning 

a  statute  giving  an  attorneys'  lien. 
Same  —  epeclal  legislation  ^  conetltu- 
Clone  llty. 

6.  A  statute  conferring  attorneys'  liens 
I  not  unconatitutional  s|>ecial  legislation 
because  it  applies  only  to  attarneys  at  law, 
those  wlio  follow  that  profession  form 
SB  constituting  a  proper  baaia  for  1^ 
islation. 

of  persons,  yet  wherever  these  laws  have 
been  in  judgment  before  the  courts  of  this 
stite,  they  have  been  held  constitutional 
and  valid.  .  .  .  While  the  business  of 
these  classes  may  be  essentially  different, 
we  are  unable  to  assign  any  legal  valid  rea- 
son why  a  distinction  should  be  made 
against  fhe  legal  profession." 

Nor  were  they  able  to  give  assent  to  the 
inaistance  that  this  act  restricts  or  de- 
stroy a  the  defendant's  right  to  cou tract. 
"Tlie  provisions  of  this  act  simply  creatu 
a  lien  upon  the  cause  of  action  in  favor  of 
the  attorney  at  law,  and  require  of  the  de- 
fendant, after  due  notice,  which  createa 
such  lien,  in  dealing  with  tbe  party  as 
to  such  cause  of  action,  as  such  lien 
shall  be  respected.  ...  It  does  not 
deprive  him  .of  the  right  to  make  a 
settlement,  but  in  making  such  settlement 
it  simply  requires  that  lie  shall  take  into 
consideration  the  fact  that  the  attorney  at 
law  haa  a  lieu  upon  the  cause  of  action, 
and  if  such  Hen  is  ignored  he  will  be  re- 
quired to  account  to  him  in  an  action  at 
law  for  the  amount  of  such  lien." 

The  act  was  niso  vigorously  assailed  ou 
the  ground  that  it  tcnilod  to  lead  to  tbe 
commission  of  unprofessional  acta  on  tbe 
part  of  attorneys,  and  it  was  said  that, 
though  this  may  be  true  in  some  instances, 
tbe  profession  of  law,  wlicn  practised  upon 
a  high  plane,  is  an  honorable  one,  and  an 
act  presumably  enacted  for  the  benefit  of 
honorable  practising  lawyers  should  not 
be  declared  invalid  for  the  reason  that  in- 
stances may  arise,  by  reason  of  the  law, 
which  enable  some  of  the  less  reputable  at- 
torneys to  do  acts  which  are  not  commend- 
able along  professional  lines. 

And  in  Taylor  v.  St.  Louis  Transit  Co. 
108  Mo.  T16,  07  S.  W.  155,  where  the  same 
arguments  were  urged  against  the  consti- 
tutionalitv  of  tbe  same  act,  the  court  fol- 
lowed O'Connor  v.  St.  Louis  Transit  Oo. 
supra,  in  upholding  the  constitutionality  of 

And  also  in  Taylor  v.  St.  Louis  Mer- 
chanU'  Bridge  Terminal  R.  Co.  207  Mo. 
495,  105  S.  W.  740,  the  same  act  was  de- 
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-  Interference 


Sanie  —  propertr  rlgbt 

—validity. 

6.  A  statute  giving  attorneya'  lien*  on 
monej  recovered  b;  their  clienta  ia  not  un- 
constitutional M  depriving  their  adversa- 
ries of  a  property  right  to  buj  their  peace 
by   malcing  contracts   of   settlemeot. 

(June  21,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Cook  County 
in  plaintiff's  favor  in  a  proceeding  to  en- 
force an  attorneys'  lien.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Jobn  R.  Gntlllama,  with  Meaars. 
John  W.  Walsh  and  Frank  !•,  Krlete, 
for  Appellant: 

At  the  time  of  the  enactment  of  the 
attorneys'  lien  law  of  1609,  an  attorney 
had  no  lien  for  hia  fees,  and  his  client  had 
the  right  to  diamias  his  suit  and  settle  his 
case,  and  the  defendant  had  the  right  to 
buy  his  peace. 

Henchey  v.  Chicago,  41  III.  136;  Cam- 
eron V.  Boeger,  102  III.  App.  8*9;  North 
Chicago  Street  R,  Co.  v.  Ackley,  171  111. 
100,  44  L.R.A.  177,  49  N.  E.  222. 

A  court  of  law  has  no  jurisdiction  to  en- 
force an  attorneys'  lien;  it  belongs  exclu- 
sively to  a  court  of  chancery. 

1  Pom.  Eq.  Jur.  g  167;  25  Cyc.  681,  992; 
Cairo  4  V.  R.  Co.  v.  Fackney,  78  HI.  116; 
National  Banlc  v.  PetUrson,  200  111.  216, 
95  N,  E.  987;  West  Chicago  Park  v.  West- 
ern   Granite   Co.    200    111.    627,    66    N.   E. 


37;  Gilchrist  v.  Helena  H.  S.  ft  Smelter 
R.  Co.  68  Fed.  708;  Turnes  v.  Brenckle,  249 
III.  394,  94  N.  E.  495. 

There  ia  no  authority  of  law  for  an  at- 
torney filing  a  petition  to  enforce  his  lien 
for  fees  in  his  client's  cause,  and  if  the  at- 
torneys' lien  law  of  1009  be  construed  to 
authorize  the  filing  of  such  a  petition,  it 
is  unconstitutional. 

Clowry  V.  Holmes,  238  III.  577,  87  N.  E. 
303;  David  v.  Commercial  Mut.  Acci,  Co. 
243  III.  43,  90  N.  E.  285 ;  People  v.  Hiber- 
nian Bkg.  Asso.  245  111.  622,  02  N.  E.  305; 
People  ex  rel.  Ely  v.  Humsey,  94  111.  44. 

Even  if  the  attorneys'  lien  law  of  1009 
is  constitutional,  there  can  be  no  lien  in 
thia  case,  iwcause  there  was  no  money  or 
property  recovered  in  the  sense  in  which 
the. word  "recovered"  is  used  in  the  attor- 
neys'  lien   law. 

Lapham  v.  Almy,  13  Allen,  301;  Atchi- 
son V.  Owensboro,  114  Ky.  709,  71  S.  W. 
804;  North  Chicago  Street  R.  Co.  v.  Ack- 
ley, 171  111.  IDO,  44  L.R.A.  177,  40  N.  E. 
222. 

The  attorneys'  lien  law  of  1009  is  uncon- 
stitutional and  void. 

Board  of  Education  t.  Blodgett,  165  III. 
441,  31  L.R.A.  70,  46  Am.  St.  Bep.  348,  40 
N.  E.  1025;  Fiah  v.  Farwell,  160  III.  239,  43 
N.  E.  367;,  Frorer  v.  People,  141  III.  171, 
19  L.R.A.  492,  31  N.  E.  308;  Ramsey  v. 
People,  142  III.  380,  17  L.R.A.  863,  32  N.  E. 
364;  Braoeville  Coal  Co.  v.  People.  147  111. 
89,   22   L.R.A.  340,   37   Am.   St.   Rep.   206, 


dared  constitutional  on  authority  of  Taylor 
V.  St.  Louis  'i  ransit  Co.  and  O'Connor  v.  St. 
Louis  Transit  Co.  supra. 

And  again  in  Wait  v.  Atchison,  T.  &  8. 
F.  R.  Co.  204  Mo.  4fll,  103  S.  VV.  60,  it  was 
said  that,  since  the  decisions  in  O'Connor  v. 
St.  Louia  Transit  Co.  and  Taylor  v.  Kl. 
Louis  Transit  Co.  supra,  it  m&y  be  consid- 
ered aa  settled  that  the  attorneys'  lien  act 
of   1901   ia   constitutional. 

In  Illinois  C.  R.  Co.  v.  Wells,  104  Tenn 
708,  69  8.  W.  1041,  an  action  to  recover  for 
services  rendered  in  a  npgligence  action,  an 
act  giving  attorneys  of  record  in  actions 
brought  in  courts  of  record,  a  lien  for  fees 
upon  a  right  of  action  from  the  date  of  the 
institution  of  the  auit,  or  of  subsequent  em- 
ployment of  attorney  with  notice  of  that 
fact,  was  dci^lared  constitutional  and  valid, 
and  it  was  held  that  the  lien  attached  to  a 
compromise  agreement  entered  into  "between 
the  parties  to  a  negligence  action.  The 
grounds  upon  which  the  constitutionality  of 
tlie  act  was  attacked  were  that  it  created 
a  new  right  without  prescribing  a  remedy; 
that  it  declared  a  lien  on  a  right  of  action 
after  suit  commenced,  and  unduly  deprived 
plaintiff  of  control  of  his  suit,  and  made 
all  defendants  in  suits  brought  in  courts  of 
record  liable  for  the  fees  of  ptaintifTs  at- 
torneys. The  court  said:  "We  are  unable 
to  discover  that  any  of  the  objections  urged 
40  L.R.A.(N.S.) 


against  the  act  make  it  unconstitution- 
al. ..  .  It  is  true  as  suggested  that 
the  present  act  does  not  prescribe  any 
method  for  the  enforcement  of  the  lien  de- 
clared; yet  that  omission  does  not  render 
the  act  unconstitutional,  since  there  is  no 
provision  in  the  oi^anic  law  requiring  that 
acts  granting  new  rights  shall  likewise  pro- 
vide new  remedies.  That  statute  would  un- 
doubtedly have  been  more  complete  within 
itself,  and  more  simple  in  its  application,  if 
that  omission  had  been  supplied;  never- 
theless, it  was  manifestly  within  tlie  legis- 
lative power  to  declare  the  lien  without 
more,  and  leave  the  enforcement  of  it  to 
the  general  law  in  reference  to  liena,  aa  was 
in  fact  done  Nor  was  it  beyond  the  power 
of  the  legislature  to  declare  a  lien  on  a 
'right  of  action'  after  auit  commenced.  It 
may  be  conceded  that  a  right  of  action  is  'an 
intangible,  incorporeal  something,'  but  that 
concession  does  not  justify  the  insistence 
that  the  act  is  therefore  violative  of  the 
Constitution.  That  instrument  does  not 
limit  legislation  to  matters  tangible  and 
corporeal."  And  in  answer  to  the  other  ob- 
jections urged,  it  was  said  that  "since  the 
passage  of  this  art,  as  before,  plaintiff  may 
prosecute  or  compromise  or  dismiss  hia  suit 
nt  will;  and  the  defendant  ia  liable  only  for 
such  sum  as  may  be  adjudged  or  stipulated 
in  the  plaintiff's  favor."  J.  H.  B. 
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33  N.  E.  02;  Campbell  v.  Holt,  115  U.  B. 
«20,  29  L.  sd.  483,  6  Sup.  Ct.  Hep.  209; 
Kipp  V.  Blwell,  65  Minn.  S26,  33  L.R.A. 
43S,  es  N.  W.  100;  Qilleapie  v.  People,  188 
lU.  170,  02  L.ILA.  2S3,  80  Am.  St.  Hep. 
176,  68  N.  E.  1007 ;  Bailey  t.  People,  190 
111.  28,  84  L.R.A.  838,  83  Am.  St.  Rep.  tl6, 
60  N.  E.  98;  Harding  v.  People,  160  111. 
469,  32  Ii.RA.  445,  52  Am.  St.  Rep.  344, 
.  43  N.  E.  624;  Eden  v.  People,  161  111.  EBO, 
32  L.R.A.  669,  62  Am.  St.  Rep.  386,  43  K. 
E.  1108;  State  v.  Julow,  120  Mo.  163,  20 
LJI.A.  S5T,  60  Am.  St.  Hep.  443,  31  S.  W. 
781;  Lippman  v.  People,  175  111.  101,  61 
N.  £.  872,  11  Am.  Crim.  Rep.  356;  Ruh- 
■tnt  T.  People,  186  111.  133,  49  L.RA..  181, 
70  Am.  St.  Hep.  30,  67  N.  E.  41,  12  Am. 
Crim.  Rep.  453. 

MeaerB.  Dkvid  K.  Ton«,  Henry  H. 
Ashton,  and  Rlchafd  J.  Ooaney,  for  ap- 
pellee: 

A  court  of  law  haa  jurisdiction  to  en- 
force attorneja'  liens. 

Cairo  ft  V.  R.  Co.  -r.  Fackney,  78  III. 
116;  Ackerman  t.  Ackerman,  14  Abb.  Pr. 
229;  He  King,  168  N.  Y.  S3,  60  N.  E.  1054. 

An  attornejB'  lien  may  be  enforced  in  the 
client's   cause  where  the   lervioeH   are 

JohnBon  t.  Breckinridge,  4  Ky.  L.  Rep. 
W4;  FiBcher-Haneen  v.  Brooklyn  Heigtita 
R.  Co.  173  N.  ¥.  492,  06  N.  E.  395;  Acker- 
man  V.  Ackerman,  14  Abb.  Pr.  22S;  Peri 
T.  New  York,  C.  t  H.  R.  R.  Co.  162  N.  Y. 
S21,  46  N.  E.  849;  Grand  Rapids  k  I.  R. 
Co.  T.  Cheboygan  Circuit  Judge,  181  Mioh. 
181,  137  Am.  St.  Rep.  496,  126  N.  W.  58; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Qinther,  96 
T«.  295,  72  S.  W.  166;  Wait  v.  Atchison, 
T.  4  S.  F.  R.  Co.  204  Mo.  491,  103  S.  W. 
60;  Miedreich  t.  Rank,  40  Ind.  App.  3B3,  82 
K.'E.  117;  Fanner  v.  Stillwater  Water  Co. 
108  Kinn.  41,  121  N,  W.  418;  Reynolds  t. 
ReynoldB,  10  Neb.  574,  7  N.  W.  322;  How- 
ard  V.  OBceola,  22  Wis.  453;  Potter  t. 
Ajax  Min.  Co.  22  Utah,  273,  61  Pac.  999. 

The  word  "recovered,"  as  used  in  the 
attorneys'  lien  law,  should  be  construed 
to  mean  any  money  or  property  received 
by  the  client  on  account  of  hia  cause  of 
action,  whether  by  litigation  or  compromise. 

Powell  V,  Powell,  84  Va.  415,  4  8.  E. 
744;  People  en  rel.  Bussey  v.  Gaulter,  149 
111.  39,  30  N.  E.  570. 

The  attorneys'  lien  law  of  1909  is  consti- 
tutional. 

Fischer- Hansen  v.  Brooklyn  Heights  R. 
Co.  173  N.  Y.  492,  06  N.  E.  395 ;  O'Connor 
T.  St  Louis  Transit  Co.  198  Mo.  622,  116 
Am.  St,  Rep.  495,  97  S.  W.  150,  8  Ann. 
Caa.  703;  Wait  v.  .Atchison,  T.  ft  S.  F. 
R.  Co.  204  Mo.  491,  103  S.  W.  60;  4  Cyc.  I 
1000,  not«  42. 
40  LR.A.(NA) 


Titd^ers,  J.,  delivered  the  opinion  of  the 

John  F.  Cleary  commenced  an  action  at 
law  in  the  superior  court  of  Cook  county 
against  the  receivers  of  the  Chicago  Rail- 
ways Company,  to  recover  compensation 
for  a  personal  injury  alleged  to  have  been 
sustained  by  him  through  the  negligence 
of  the  receivers  of  said  Chicago  Railways 
Company.  The  defendants  appeared  and 
pleaded  to  the  declaration.  The  appellee, 
ETarry  W.  Standi  dge,  was  the  attorney  for 
Cteary  in  that  cause.  Fending  the  liti. 
gation  the  receivers  of  the  Chicago  Rail- 
ways Company  were  discharged,  and  the 
Chicago  Railways  Company  appeared  in 
said  cause,  and  became  obligated  to  pay 
anything  that  the  plaintiff  in  said  cause 
was  entitled  to  recover.  After  Btandidge 
was  employed,  and  before  any  adjustment 
was  made  of  Cleary's  claim,  he  served  upon 
the  receivers  a  written  notice  claiming  a 
lien  for  one  third  of  any  amount  of  money 
that  might  be  collected  or  paid  on  settle- 
ment of  Cleary's  claim,  in  accordance  with 
the  proviso  of  S  1  of  the  attorneys'  lien  law, 
enacted  in  1900.  Laws  of  1909,  p.  97. 
After  the  service  of  said  notice,  and  after 
appellee  had  been  representing  Cleary  for 
about  one  year  in  the  prosecution  of  said 
claim,  a  settlement  was  made  on  behalf  of 
the  Chicago  Railways  Company  with 
Cleary,  and  he  was  paid  tSOO  and  signed  ft 
stipulation  in  pursuance  of  which  his  case 
against  the  appellant  was  dismissed  with- 
out coats.  The  order  of  dismissal  waa 
entered  on  August  21,  1911.  Two  daji 
later,  on  August  23d,  appellee,  Standidge, 
Bled  a  petition  entitled  "In  the  Cause  of 
Cleary  v.  Chicago  R,  Co."  alleging  bis 
contract  with  Cleary,  notice  served  of  hia 
claim  of  lien,  alleging  that  said  claim  had 
been  settled  with  his  client  without  his 
knowledge  or  consent,  and  claiming  a  lien 
for  bis  fees  under  his  contract,  in  accord- 
with  the  attorneys'  lien  law  of  1909. 
On  August  30th  appellant  appeared  and 
filed  its  answer  to  appellee's  petition,  which 
answer  was  joined  in  by  the  receivers 
of  the  Chicago  Railways  Company.  The 
answer  admitted  that  appellee  had  begun 
and  filed  suit  as  the  attorney  for  Cleary, 
but  denied  that  he  had  any  contract  to  com- 
■e  and  prosecute  said  cause.  The  an- 
swer admitted  the  service  of  notice  and  the 
settlement  with  Cleary  and  payment  to 
him  of  $B00,  but  denied  that  appellee  is 
entitled  to  any  lien,  as  against  appellant, 
for  any  sum  of  money,  because,  as  alleged 
lid  answer,  the  attorneys'  lien  law  is 
unconstitutional  and  void,  as  being  repug- 
nant to  3  2  of  article  2,  and  g  22  of  article 
4,    of    the    Constitution    of    Illinois.      The 
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upon  vrtdence  before  the  court,  wblch  re- 
sulted in  A  finding  in  favor  of  appeUee 
utd  against  appellant,  and  tbe  rendition  of 
a  judgment  for  (300,  which  appellant  waa 
ordered  to  pay,  and  in  default  of  such 
pajtnent  an  execution  wai  ordered  to  iuue. 
It  is  to  obtain  a  reTievr  of  thia  judgment 
that  the  present  appeal  is  prosecuted. 

Appellant  relies  upon  the  following 
points  as  grounds  for  a  reversal  of  the 
Judgment  below:  First,  that  a  eourt  of 
law  has  no  jurisdiction  to  enforce  an  at- 
torneys' lien,  such  lien  being  enforceable 
only  in  a  court  of  equity;  second,  such  lien, 
under  the  act  oT  IDOB,  cannot  be  enforced 
by  petition  in  tbe  client's  cause;  third,  no 
money  or  property  was  "recovered"  in  tliii 
cause,  in  the  sense  in  which  that  word 
is  used  in  the  attorneys'  lien  law)  fourth, 
the  attorneys'  lien  law  of  IBOB  is  unconsti- 
tutional  and  void;  flfth,  the  finding  that 
appellee  waa  employed  as  the  attorney  of 
Cleary  is  not  established  by  a  preponder- 
ance of  the  evidence. 

It  will  be  observed  that  the  first  four 
assignments  of  error  above  enumerated  raise 
questions  at  law.  Tbe  fifth  assignment 
raises  a  question  of  fact,  which  may  be  dis- 
posed of  without  discussion,  since  a  con- 
sideration of  the  evidence  sustains  appel- 
lee's averment  that  he  waa  employed  under 
a  contract  by  which  he  was  to  receive  one 
third  of  whatever  amount  was  collected  on 
said  claim.  The  four  legal  questions  will 
be  considered  in  the  order  in  which  they 
are  above  stated. 

First.  Appellant's  first  contention  is  that, 
even  it  tbe  attorney's  lien  law  be  valid,  the 
Hen  thereby  created  can  only  be  enforced 
in  a  court  of  equity.  Appellant's  conten- 
tion in  support  of  this  assignment  of  error 
is  that  the  enforcement  of  liens  ordinarily 
belongs  to  the  jurisdiction  of  courts  of 
equity;  and  cases  are  cited  holding  that, 
where  a  statute  creates  a  lien  and  makes 
no  provision  as  to  how  it  may  be  enforced, 
courts  of  equity  will  take  jurisdiction  to 
enforce  such  liens.  The  case  of  Cairo  i 
V.  R.  Co.  V.  Fackney,  7B  III.  118,  is  relied 
on  by  the  appellant  in  support  of  its  posi- 
tion on  this  point.  That  was  an  action  of 
assumpsit  brought  by  the  plalntiFT  against 
the  railroad  company  upon  a  claim  that 
the  plaintiff  had  for  money  which  he  had 
advanced  to  various  employees  of  tbe  com- 
pany, and  others  who  had  furnished  sup- 
plies and  material  in  the  construction  of 
the  railroad.  Under  the  statute  then  in 
force  (Rev.  Stat.  1874,  1  61,  p.  671),  all 
persons  who  furnished  labor  or  material 
in  the  construction  or  maintenance  of  a 
railroad  were  given  a  Hen  upon  the  prop- 
erty of  the  railroad  corporation  superior 
to  all  other  liens.  Tlie  court,  in  rendering 
40  L.R.A.(N.S.)  ■ 


judgment  on  tbe  action  at  law,  found  and 
adjudged  that  tbe  plaintiff  was  entitled  to  ft 
lien  for  the  amount  found  due  him  upon  all 
of  the  property  of  the  railroad  company. 
Upon  the  appeal  of  the  railroad  company, 
this  court  heid  that,  while  the  open  accounta 
of  laborers  and  others  against  the  railroad 
company  might  be  assigned  in  equity,  tkey 
were  not  assignable  at  law,  and  in  no  event 
could  they  be  so  assigned  as  to  traiufer 
tbe  statutory  lien  to  the  assignee.  Having 
thus  disposed  of  the  case  by  holding  that 
Faclcney  had  no  lien  whatever,  it  was  fur- 
ther said  that,  if  such  lien  existed,  it  eould 
only  be  enforced  in  a  court  of  equity. 

Appeliant  also  cites  National  Bank  v. 
Petterson,  SOO  111.  21G,  66  N.  E.  «ST,  and 
West  Chicago  Park  Comrs.  v.  Western  Gran- 
ite Co.  200  111.  S27,  es  N.  E.  ST.  Both  of 
those  eases  arose  under  S  24  of  tbe  mechan- 
ics' lien  law.  That  section  of  the  statute 
creates  a  lien  upon  "money,  bonds,  or  war- 
rants'due  or  to  become  due"  a  contractor 
for  a  public  improvement,  in  favor  of  any 
person  who  may  have  furnished  any  mate- 
rial, apparatus,  fixtures,  machinery,  or 
labor  to  such  contractor  for  such  improve- 
ment, and  provides  for  notice  of  the  claim 
to  be  given  to  the  officials  of  the  municipal- 
ity whose  duty  it  is  to  pay  tbe  contractor. 
The  statute  also  provides  that  it  shall  be 
tlie  duty  of  the  officials,  when  so  notified, 
to  withhold  a  sufficient  amount  of  money 
to  pay  such  claim,  and  also  provides  that 
any  officer  violating  the  duty  imposed  upon 
him  shall  be  liable  in  an  action  en  his  offi- 
cial bond,  in  favor  of  the  person  having 
such  claim,  for  any  damages  resulting  from 
a  failure  to  withhold  a  sufficient  amount  of 
funds  to  pay  such  claim.  The  contention 
there  was  that  the  statute  making  tbe  offi- 
cer liable  on  his  official  bond,  for  the 
amount  of  damages  sustained  by  a  person 
furnishing  material  or  labor  to  the  con- 
tractor, was  an  exclusion  of  the  right  to 
file  a  bill  in  equity  to  enforce  the  lien. 
This  contention  was  not  eustained,  and  it 
was  held  that  a  court  of  equity  had  juris- 
diction to  enforce  tlie  lien  against  tlie 
municipality,  notwithstanding  the  remedy 
ajniinst  the  officers  personally  upon  their 
offlci&l  bonds.  It  was  held  in  the  Petterson 
Case  that  the  remedy  by  suit  upon  the  bond 
by  the  officer  was  not  an  enforcement  of 
the  lien,  and  did  not  in  any  way  affect  the 
right  of  the  claimant  to  maintain  his 
bill  in  equity  against  the  municipality  or 
the  person  into  whose  hands  the  funds,  sub- 
ject to  such  lien,  had  been  placed. 

None  of  tbe  above  cases  are  in  point 
here.  They  all  recognize  the  power  of  the 
legislature  to  provide  other  methods  of 
enforcing  a  lien  than  by  a  resort  to  a  court 
'  of  equity.    Tbe  attorneys'  lieu  law  contains 
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th«  folloving  proviBion:  "On  pttitioD  filed 
by  cuch  Bttorne^B  or  their  clieiita,  t,vy  court 
of  competent  jurisdiction  shall,  on  not 
less  than  five  days'  notice  to  the  adTerae 
party,  adjudicate  the  rights  of  the  parties 
and  enforce  such  lien  in  term  time  or  va- 
cation." Without  this  language  in  the  act, 
iindoubt«dl7  a  court  of  equity  would  be  the 
only  court  that  vrould  have  jurisdiction  to 
enforce  such  Hens.  The  legislature  must 
be  prcBumed  to  have  used  the  language 
above  quoted  for  some  purpose.  If  appel- 
lant's position  is  sustained,  and  a  court 
gl  equity  is  the  only  court  that  has  juris- 
diction to  enforce  the  lien,  then  the  clause 
above  quoted  has  no*  effect.  The  clause 
above  quoted  was  manifestly  used  by  the 
legislature  to  confer  jurisdiction  to  en- 
force such  lien  upon  courts  that  could  not 
exercise  It  without  such  provision. 
provision  for  enforcing  the  lien  by  petition 
and  on  five  days'  notice  strengthens  the 
conclusion  thst  the  legislature  intended 
this  jurisdiction  should  be  exercised  by  law 
courts  as  well  as  courts  of  equity.  The  bill 
In  chancery  and  the  declaration  at  law  are 
usually  the  pleadings  by  which  those  re- 
spective jurisdictions  are  invoked,  while 
"petition"  is  common  to  both  courts. 

Appellant  further  contends  that  to  i 
construe  the  statute  as  to  authorice  a  court 
of  law  to  enforce  the  lien  by  petition  would 
deprive  the  defendant  of  the  right  of  trial 
by  jury,  and  the  case  of  Tumes  v.  Branckle, 
24fl  111.  304,  94  N.  E.  4SS,  U  relied  on  in 
support  of  this  branch  of  its  argument.  In 
the  case  cited  this  court  held  that  a  pro- 
vision of  the  mechanics'  lien  law  authoris- 
ing a  court  of  chancery  to  enter  judgment 
for  the  amount  of  the  complainant's  claim 
in  case  it  was  found  that  no  lien  existed 
was  unconstitutional,  for  the  reason  that 
it  deprived  the  defendant  of  the  right  to 
a  trial  by  jury.  In  that  case  the  statute 
purported  to  confer  jurisdiction  upon 
court  of  chancery  In  a  matter  that  w 
purely  legal,  and  authorized  the  court  to 
adjudge  the  same  without  the  intervention 
of  a  jury,  or,  at  all  events,  with  the  aid 
of  a  jury  whose  verdict  would  be  merely 
advisory.  The  distinction  between  a  verdict 
of  a  jury  in  a  law  court  and  one  in  chan- 
cery waa  there  pointed  out.  and  it  was  held 
that  a  defendant  was  entitled  to  a  jury 
to  determine  the  issues  that  might  arise 
in  r^ard  to  a  claim  after  it  had  been 
ascertained  that  no  lien  existed,  and  to  a 
verdict  of  a  jury  that  was  bindii^  upon  the 
court,  and  not  merely  advisory,  as  a  ver- 
dict in  chancer;  is  held  to  be.  There  is 
nothing  in  that  case  that  has  any  applica- 
tion to  the  facts  in  the  case  at  bar.  Tlierc 
the  complaint  waa  that  the  statute  trane- 


ferred  a  purely  legal  matter,  fn  which  the 
defendant  had  a  right  to  a  jury  trial,  to  the 
chancery  court,  where  the  right  to  a  trial 
by  jury  did  not  exist  except  in  the  discre- 
tion of  the  court.  Here  the  complaint  is 
that  a  purely  equitable  matter,  in  which 
the  defendant  would  have  no  right  to  a 
jury  trial,  is  transferred  to  a  law  court, 
where  the  right  to  a  trial  by  jury  exists. 
The  constitutional  provision  ttiat  "the  right 
of  trial  by  jury  as  heretofore  enjoyed  shall 
remain  inviolate"  means  that  the  right  to 
a  jur;  trial  shall  continue  in  all  cases 
where  such  right  existed  at  common  law  at 
the  time  the  Constitution  was  adopted, 
but  that  constitutional  provision  has  never 
been  held  to  prohibit  the  legislature  from 
creating  new  rights  unknown  to  the  com- 
mon law,  and  provide  for  their  determi- 
nation without  a  jury.  Ibid.  Appellant 
concedes  that  the  attorneys'  lien  law  creates 
new  rights  which  have  heretofore  not  been 
recognized  in  this  state.  This  being  con- 
ceded, it  is  clearly  within  the  power  of 
the  legislature  to  provide  for  the  enforce- 
ment of  such  rights  without  a  jury  trial. 
This  same  objection  was  made  to  a  similar 
statute  of  the  state  of  New  York,  and  was 
there  determined  in  accordance  with  the 
views  ahove  expressed.  Ackemian  ».  Acker- 
man,  14  Abb.  Pr.  22S;  Re  King,  168  N. 
Y.  63,  60  N.  E.  1054.  Appellant's  first 
assignment  of  error  cannot  be  sustained. 

Second.  Appellant  next  contends  that  an 
attorneys'  lien  cannot  be  enforced  by  peti- 
tion in  the  cause  of  the  client  wherein  the 
employment  is  made.  Appellant's  conten- 
tion is  that,  if  said  act  be  so  construed  as 
to  permit  the  filing  of  an  intervening  peti- 
tion In  the  client's  cause,  it  renders  the 
act  unconstitutional,  in  that  it  destroys 
the  uniformity  required  In  the  practice  of 
our  courts  of  the  same  class  or  grade.  We 
fail  to  see  any'  force  in  this  contention 
The  statute  is  not  limited  to  any  particular 
court  or  doss  of  courts,  but  the  petition 
may  be  filed,  under  the  statute,  in  "any 
court  of  competent  jurisdiction."  This 
would  include  any  court  of  record,  either 
of  law  or  chancery,  and  is  not,  therefore, 
limited  to  any  particular  court  or  class  of 
esMS;  hence  it  cannot  be  said  to  violate 
the  uniform  procedure  required  by  our  Con- 
stitution. 

Third.  Appellant  contends  that  tbe  judg- 
ment in  this  case  should  he  reversed  be- 
cause there  was  no  money  "rettivercd"  in 
the  cause,  in  the  sense  in  which  that  word 
is  used  in  the  attorneys'  lien  law.  Appel- 
lant insists  that  the  word  "recover,"  where 
the  same  is  found  in  the  statute  under 
consideration,  must  be  limited  in  meaning 
to  money  recovered  as  the  result  of  a  for- 
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mal  judgment  or  decree  of  a  court.  The 
word  "recover"  ia  often  used  in  the  tenae 
of  "received"  or  "come  into  pasBeBSion  of." 
It  ia  BO  used  in  9  2  of  our  statute  on 
Injuries  (Hurd'i  Rev.  Stat.  1009,  chap.  TO), 
where  it  is  provided  that  "the  amount  re- 
covered ID  ever;  such  action  ali&lt  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  Buch  deceSiBed  person,  and  shall 
be  distributed,"  etc.  No  one  would  doubt 
that  money  received  by  way  of  compromise 
or  eettlement  would  be  subject  to  distri- 
bution in  the  same  manner  and  to  the  same 
persona  8.8  it  would  if  it  were  collected  as 
the  reault  of  a  judgment;  and  the  word  ia 
also  used  in  the  same  sense  in  g  9  of  the 
dramshop  act  (Hurd'a  Rev.  Stat.  1909, 
chap.  43).  The  language  of  the  act  under 
conBideratioD  clearly  indicates  that  the 
word  "recover"  is  here  used  in  the  sense 
of  receive.  The  language  is,  "such  lien 
shall  attach  to  any  verdict,  judgment,  or 
decree  entered,  and  to  any  money  or  prop- 
erty which  may  be  recovered,  on  account  of 
such  suits,  claims,  demands,  or  causes  of 
action,  from  and  after  the  time  of  service 
of  the  aforesaid  notice."  If  the  lien  only 
attached  when  there  had  been  a  judgment 
or  a  decree  entered,  the  latter  portion  of 
the  said  sentence,  "and  to  any  money  or 
property  which  may  be  recovered,"  etc., 
would  be  wholly  unnecessary.  "  Aside  from 
this,  if  the  statute  were  so  construed  as 
to  only  apply  when  a  judgment  was  ren- 
dered, it  would  fall  far  short  of  accomplish- 
ing the  purpose  which  the  legislature  mani- 
festly had  in  view  in  the  enactment  of 
this  statute.  Clearly  it  was  the  intention 
of  the  legislature  to  give  attorneys  a  lien 
from  and  after  the  service  of  notice  on  the 
defendant,  which  would  protect  them 
against  any  settlements  that  might  there- 
after be  made,  rcEardless  of  whether  the 
suit  had  been  commenced,  was  pending, 
or  had  been  finally  determined  by  the 
rendition  of  a  judgment.  The  money  paid 
by  appellant  to  appellee's  client  in  settle- 
ment of  this  claim  was  money  "recovered," 
within  the  meaning  of  the  statute. 

Fourth.  Appellant's  final  contention  is 
that  the  statute  under  consideration  is  un- 
constitutional. Two  constitutional  objec- 
tions are  urged  against  the  act.  It  is  first 
said  the  act  is  special  legislation,  itt  that 
it  only  applies  to  attorneys  at  taw.  But 
little  need  be  said  in  answer  to  this  con- 
tention. Those  who  follow  the  legal  pro- 
fession constitute  a  class,  and  laws  may 
be  passed  applicable  only  to  members  of  a 
class,  where  the  cIhsh  I  li cation  rests  upon 
some  disabilitv,  attribute,  or  class  id  cation 
40  L.R.A.(N.S.) 


marking  them  as  proper  objecte  for  the 
operation  of  such  special  legislation,  in  any 
case  wherein  such  local  or  special  legis- 
lation is  not  expressly  forbidden  by  tlie 
Constitution.  Gillespie  v.  People,  IttS  III. 
176,  62  L.R.A.  2S3,  SO  Am.  St.  Rep.  176, 
68  N.  E.  1007;  Starne  v.  People,  222  111. 
189,  113  Am.  St.  Rep.  389,  78  N.  E.  61; 
Charles  J.  Off  &  Co.  v.  Morehead,  23S  lil. 
40,  20  L.R.A.(N.S.)  167,  126  Am.  St. 
Rep.  134,  86  N.  E.  264,  14  Ann.  Cas.  434; 
People  v.  Wilcox,  237  III.  421,  86  N.  E.  872. 
Laws  applicable  only  to  persons  following 
a  particular  profession  or  occupation  re- 
quiring skill  and  special  training  liave  never 
been  supposed  to  b«  open  to  the  consti- 
tutional objection  now  urged  against  this 
act.  Laws  applicable  only  to  physicians, 
architects,  pharmacists,  bankers,  inn  or 
tevern  keepers,  and  other  classes,  have  been 
enacted  and  are  now  in  force  in  this  state, 
and  we  are  not  aware  that  their  consti- 
tutionality* has  been  seriously  questioned, 
especially  since  tbe  decision  of  this  court 
in  Meadowcroft  v.  People,  163  III.  fi«,  3fi 
L.H.A.  176,  £4  Am.  St.  Rep.  447,  4S  N.  E. 
991,  where  it  was  held  that  a  criminal  stat- 
ute applicable  only  te  bankers  was  not 
unconstitutional  because  applicable  only  to 
a  particular  class  of  persona. 

Appellant  also  aaaails  tbe  statute  nit- 
der  consideration  on  the  ground  that  it  de- 
prives persona  against  whom  auite  ar« 
brought  or  claims  held  by  attorneys  for  col- 
lection, of  their  constitutional  and  property 
right  to  buy  their  peace  by  making  con- 
tracts of  settlement.  This  argument  pro- 
ceeds upon  a  false  assumption.  The  stat- 
ute does  not  affect  the  right  of  the  defend- 
ants in  Buits,  or  persons  against  whom 
claims  or  demands  are  held  for  collection, 
from  settling  the  same,  but  it  requires, 
after  notice,  that  in  making  such  settle- 
ment they  shall  take  into  account  tbe 
attorney's  claim  for  his  fees.  A  settle- 
ment may  be  made  with  a  claimant,  under 
this  statute,  to  the  same  extent  and  with 
like  effect  as  it  could  have  been  made  be.- 
fore  the  statute  was  enacted,  the  only  dif- 
ference being  that  under  the  statute  a 
party,  in  settling  wi^h  an  attorney's  client, 
must  take  into  account  his  liability  to 
the  attorney  for  whatever  amount  of  fees 
would  accrue  under  his  contract  at  the 
time  of  the  settlement.  This  same  conten- 
tion was  made  in  the  case  of  Fischer-Han- 
sen  v.  Brooklyn  Heighte  R.  Co.  173  N.  Y. 
4n2,  06  X.  E.  SOS,  and  in  the  case  of 
O'Connor  v,  St.  Louis  Transit  Co.  198  Mo. 
641,  115  Am.  St.  Rep.  495,  97  8.  W.  150,  8 
Ann.  Cas.   703;   and  in  both  casea   it  wai 
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bcld  that  the  act  wtta  not  open  to  tlie  ob- 
jection urged  against  it.  The  aupreme 
conrt  of  Missouri,  in  diepoaing  of  this  ob- 
jection in  the  cBBe  above  cited,  usee  the 
following  language;  "It  is  insisted  by 
appellant  that  this  act  restricts  or  deBtro^s 
the  defendant's  right  to  contract.  We  are 
unable  to  give  our  assent  to  this  insistence. 
The  provisions  of  this  act  simply  creute 
a  lien  upon  the  cause  of  action  in  favor 
of  the  attorney  at  law,  and  require  of  the 
defendant,  after  due  notice,  which  creates 
luch  lien,  in  dealing  with  the  party  as 
to  such  cause  of  action,  that  such  lien  B)iall 
be  respected.  If  we  are  dealing  with  the 
owner  of  a  horse,  and  have  notice  that 
there  is  a  valid  subsisting  lien  upon  the 
horse,  we  would  not  contend  for  a  moment 
that  such  lien  could  be  ignored. 
in  respect  to  other  property.  In  dealing 
with  the  owner  of  it,  if  we  have  notice  of 
the  existence  of  a  lieu,  such  lien  cannot 
be  ignored.  Is  there  any  difference  if  a 
defendant  has  notice  of  the  existence  of  a 
lien  of  an  attorney  upon  a  cause  <: 
and  the  instances  above  cited  T  We  tliink 
not.  This  law  does  not  deprive  a  defend- 
ant of  any  of  bis  rights.  When  the  lien 
is  created,  in  dealing  with  the  plaintiff 
respect  to  such  cause  of  action  be  must  act 
accordingly.  It  does  not  deprive  him  of 
the  right  to  make  a  settlement,  but  in 
making  such  settlement  it  simplf  requires 
that  be  shall  take  into  consideration  I' 
fact  that  the  attorney  at  law  has  a  li 
upon  the  cause  of  action,  and,  if  such  li 
is  ignored,  he  will  be  required  to  account 
to  him  in  an  action  at  law  for  the  amount 
of  such  lien.  This  act  is  vigorously  as- 
sailed by  learned  counsel  for  appellant  on 
the  ground  that  it  tends  to  lead  to  the  com- 
mission of  nnprofessional  acts  on  the  part 
of  attorneys-  This  may  be  true  in  some 
instances,  but  the  profession  of  law,  when 
practised  upon  a  high  plane,  is  an  honorable 
one,  and  by  no  means  should  an  act  of 
the  general  assemblf,  presumably  enacted 
(or  the  benefit  of  the  honorable  practising 
lawyers  of  the  state,  be  declared  invalid 
for  the  reason  that  instances  may  arise,  by 
reason  of  the  law,  which  enable  some  of 
the  leas  reputable  attorneys  to  do  acts 
*hieh  are  not  commendable  along  profes- 
sional lines.  In  our  opinion  this  law  is 
constitutional  and  valid." 

It  follows  from  what  has  been  said  that 
the  statute  under  consideration  is  not  open 
to  any  of  the  objections  urged  against  it, 
and  that  none  of  the  errors  assigned  by 
appellant  can  be  sustained. 

The  judgment  of  the  Superior  Court  of 
Cook  County  is  affirmed.  ' 
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state  of  louisiana 

EDWARD   BREFFEIHL,  Appt 

{130  La.  004,68  So.  763.) 

Vol«r  —  preparation  ot  ballot  —  infor- 
Illation  aa  to  politics  ot  candidate. 

Requesting  assistance  to  determine  which 
names  on  a  primary  election  ballot  are 
politically  in  accord  with  the  voter  does  not 
subject  one  to  the  penalty  provided  for  any 
voter  who  shall  make  a  false  statement  as 
to  his  inability  to  mark  his  ballot,  where 
the  statute  provides  that  the  voter  shitU  be 
at  liberty,  if  he  is  unable  to  prepare  his 
own  ballot,  to  request  assistance. 

(May  6,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  District  Court  for  the 
Parish  of  Orleans  convicting  him  <d,  crime. 
Reversed. 

The   facta  are  stated  in  the  opinion. 

Messrs.  HenrlqneB  A  Otero,  Ji  C.  Hen- 
rlqnes,  C.  C.  Lnzenberg,  Adams  *  Oen- 
erelly,  and  Charles  Byrne  for  appellant. 

Mr.  Walter  Gnlon,  Attorney  Qeneral, 
for  the  State. 

Note.  —  Aaatating  voter. 

Right  to  assistance. 

Persons  who  are  qualified  by  law  to  vote,' 
but  because  of  some  disability  are  unable  ta 
do  BO  without  ass i stance,  a^  entitled  to 
such  assistance,  subject,  of  course,  to  pro- 
visions and  restrictions  safeguarding  the 
ballot. 

Thus  in  Detroit  v.  Rush,  82  Mich.  632. 
10  L.R.A.  171,  48  N.  W.  951,  it  is  held  that 
if  the  effect  of  the  election  law  wsa  to  de' 
prive  those  who  cannot  read,  the  blind,  and 
cripples  who  cannot  walk,  of  the  opportuni- 
ty of  voting,  it  would  be  void,  as  ttiey  are 
given  this  ri^ht  by  the  Constitution;  but 
that  mere  failure  to  provide  for  assistance 
to  such  voters  does  not  render  the  statute 
unconstitutional,  as,  in  the  absence  of  ex- 
press prohibition  a)^inst  assisting  such 
-  irsonB,  they  are  entitled  to  such  assistance 

.  is  necessary  to  enable  them  to  vote. 

In  Pearson  v.  Brunswick  Countv,  91  Va. 
322,  21  S.  E.  483,  it  ia  held  that  a  statute 

hich    provides    for    election    officers    who 

may"  assist  disabled  voters  is  mandatory, 

id  such  officers  are  required  to  render  as- 
sistance  to  those  entitled  to  it. 

And  in  Rogers  v.  Jacob,  88  Ky.  502,  11  S. 

.  613,  a  provision  for  secrecy  of  the  bal- 

t  is  held  to  be  nugatory  in  so  far  as  it 
operates  to  deprive  illiterate  voters  of  the 
'ght  to  vote. 


As  to  the  effect  of  provisions  tor  assist- 
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Provost^,    J.,    delivered    the   opin 
the  court: 

A  few  days  before  the  day  fiied  for  the 
recent  Democratic  primary  election,  ques- 
tion ftrose  as  to  whether  a  voter  who  could 
read  his  ballot,  And  was  Dot  phyiticAlly  un- 
able to  mark  it,  had  the  right  to  have  a 
person  go  into  the  polling  booth  with  him 
to  aid  him  in  the  preparation  ol  his  ballot. 
Aq  opinion  nbich  had  been  given  by  the 
attorney  general  to  the  cliainnan  o(  the 
Democratic  Btute  central  committee'  had 
been  understood  to  be  in  allirniance  of  such 
right,  and  the  district  attorney  for  the  par- 
iah of  Orleans  had  given  expression  to  a 
contrary  opinion,  and  tlie  governor  had  con- 
sidered the  point  to  be  of  sufficient  public 
importance   for   him   to   ieaue   a   proclama- 

ance  of  disabled  voters  by  certain  election 

officers,  on  the  right  of  the  voter  to  secrecy, 
the  court  in  Pearson  v.  Brunswick  County, 
supra,  says:  "The  secrecy  of  the  ballot  is  a 
right  which  inheres  in  the  voter  and  ot 
which  he  cannot,  against  hie  will,  be  law- 
fully deprived.  It  must  he,  however,  in 
some  degree  subordinate  to  the  right  to  vote 
by  ballot,  of  which  it  is  but  a  part;  and  the 
main  object,  which  is  the  right  to  vote,  must 
not  be  defeated  by  a  too  rigid  observance  of 
the  incidental  right,  which  is  that  of  secre- 
cy. A  blind  man,  or  a  man  unable  to  read, 
■nuet,  in  the  nature  ot  things,  so  far  com- 
promise the  secrecy  of  his  ballot  as  to  in- 
voke and  obtain  the  aid  of  others  in  the 
preparation  of  his  ballot;  but  as  it  would 
be  a  violation  of  confidence,  were  he  to  seek 
of  a  friend  assistance  on  such  an  occasion, 
for  that  friend  to  betray  the  secret  and  dis- 
close tbe  vote,  so  it  is  a  violation  not  only 
of  confidence,  hut  of  official  duty,  for  the 
constable  to  lift  the  veil  of  the  secrecy 
which  should  be  impenetrable,  and  violate 
the  confidence  which  the  law  requires  the 
voter  to  repose  in  him." 

Provisions  for  secrecy  of  the  ballot  are 
incidental  to  the  right  to  vote,  and  should 
not  be  construed  so  as  to  prevent  illiterate 
or  disabled  persona  from  votinR.  People 
CT  rel.  Klein  v.  McDonald,  52  N.  Y.  Supp. 
.  898. 

And  as  it  is  the  privilege  of  each  voter  to 
decline  to  make  known  for  whom  he  voted, 
it  is  error  for  the  court  to  permit  those 
assisting  voters  to  testify  as  to  how  thev 
voted.  Gill  V.  Shurtleff,  183  111.  440,  59  K. 
E.  164. 


What  necessarj  to  entitle  voter  to  assist- 


declaration  ot  disability. 


Generally,  provision  is  made  for  an  oath 
or  declaration  by  the  voter  as  to  his  disa- 
bility, and,  as  a  rule,  such  provisions  are 
held  to  be  mandatory.  Huston  v.  Anderson, 
US  Cal.  320,  78  Pac.  626;  Patrick  v.  Run- 
TOn,  20  Kv.  L.  Rep.  1914,  50  S.  W.  538; 
40  L.R.A.(N,8.) 


tiou  indorsing  what  he  understood  to  be 
the  view  of  the  attorney  general.  The  at- 
torney general  had  then  announced  that 
bis  said  opinion  had  been  misunderstood; 
and  that  he,  on  the  contrary,  concurred  in 
the  view  taken  by  the  district  attorney 
for  the  parish  of  Orleans. 

In  voting  at  said  election,  the  accused 
in  the  present  case,  though  able  to  read, 
and  not  afGicted  with  any  physical  diaa- 
bility,  called  for  assistance  in  the  prepara- 
tion of  his  ballot;  And  an  information  waa 
Hied  against  him  for  the  violation  ot  the 
prinmry  election  law    (act  40  of  1006). 

The  'informittion  alleges  that  be  "did 
falsely  state  thnt  he  was  unable  to  mark 
and  prepare  his  ballot." 

He    demurred    to    the    information,    and 

Preston  v.  Price.  27  Ky.  L.  Hsp.  oBS,  S6  S. 
W.  ]183;  Browning  v.  Lovett,  13B  Sy.  480, 
94  S.  W.  661 ;  CoFe  v.  Nunnelley,  140  Ky. 
138,  130  S.  W.  072;  Hill  v.  Slottley,  142  Ky. 
385,  134  S.  W.  460,  modified  in  other  re- 
specU  in  143  Ky.  158,  130  S.  W.  134;  Atty. 
Gen.  ex  rel.  Reynolds  v.  Mav,  90  Mich.  639, 
26  L.R.A.  325,  58  N.  W.  483;  Hickson  t. 
Abbott,  26  I^wer  Can.  Jur.  200. 

Tliua  in  Major  v.  Barker,  99  Ky.  305,  35 
S.  W.  543,  it  is  held  that  provision  for  the 
voter  declaring  on  oath  his  disability  is 
mandatory,  and  cannot  be  supplied  by  the 
appearance  of  the  voter  or  personal  knowl- 
edpe  of  the  inspectors,  and  ballots  voted 
without  such  oath  should  not  be  counted. 

And  in  Gill  v.  ShurttcfT,  supra,  it  is  held 
that  provision  for  oath  as  to  disability  is 
mandatory  even  though  the  voter  is  blind. 

But  in  Ke  Ellis,  21  Ont.  L.  Rep,  74,  Ap- 
peal dismissed  in  23  Ont.  L.  Pep,  42T,  it  was 
held  that  as  to  a  blind  voter  no  declaration 
of  disability   was   necessary. 

In  Hope  V.  Flentge,  140  Mo.  390,  47 
L.R.A.  806,  41  8.  W,  1002,  it  is  held  that 
the  statutory  re<iiiiretnent  for  an  oath  as  to 
the  voter's  disability  is  not  mandatory,  and 
a  mere  failure  of  tne  officers  to  administer 
it  will  not,  in  tbe  absence  of  fraud  or  im- 
position, invalidate  the  ballots  cast  without 
it.  And  this  case  is  followed  nn  similar 
facts  by  Morgan  v.  Brase,  140  Mo.  415,  41 
S.  W.  JlOl:  Howard  v.  Caldwell,  UO  Mo. 
41«,  41  S.  W.  1101;  Drum  v.  Ude.  l40  Mo. 
417,  41  S.  W.  1100;  Frissell  v.  Cotner.  140 
Mo.  418.  41  S.  W.  1101. 

And  in  Patton  v.  Watkins,  131  Ala.  387, 
90  Am.  St.  Rep.  43.  31  So.  93.  the  court 
says  that  it  is  the  fact  of  disability,  rather 
than  the  sworn  declaration,  that  merits  the 
assistance  for  which  the  law  provides, 
the  oath  being  required  only  as  evidence 
of  the  fact,  and  its  omission,  while  an  ir- 
regularity, does  not  render  the  vote  invalid. 
But  although  the  oath  is  mandatory,  it 
need  not  he  fnrmal  and  exact,  so  that  where 

voter,  after  stating  to  the  odicials  his 
disabilities,  was  required  to  raise  his  right 
hand,  and  the  judge  said,  "You  swear  now 
to  this;  that  what  you  have  told  me  is 
true," — it  WAS  iufficient.    State  ex  rel.  Bra- 
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also  moi'ed  to  quash  it,  od  the  ground  that 
then  was  no  law  which  made  it  a  crime  for 
B  voter  at  a  primary  election  to  call  for 
asBistance  ia  the  preparation  of  liia  ballot, 
vrho,  though  able  to  read  and  not  pbyBii 
ly  disabled,  yet  from  some  other  cause  ^ 
unable  to  prepare  his  ballot. 

On  the  trial  it  developed  that  the 
cuscd  had  made  no  statement  at  all,  but 
had  simply  a^ked  one  of  the  watch  erf 
assist  him  in  preparing  his  ballot,  and  thnt 
the  assistance  had  consisted  in  the  giving 
of  information  with  regard  to  which  ones  of 
the  candidates  on  the  ticket  were  in  sym- 
pathy with  his  own  factional  affiliation, 
and  that  so  far  as  the  physical  act  of 
marking  bis  ballot  was  concerned  he  liad 
done  that  himself. 


Id  Re  Election  Instructions,  2  Pa.  Diet. 
R.  1,  the  court,  in  response  to  a  request 
from  election  officers  aa  to  what  constituted 
disability  which  would  entitle  a  voter  to  be 
aasisted,  answered  as  follows:  "Under  this 
law  it  includes  physical,  toental,  and  educa- 
tional incapacity,  but  not  complete  mental 
incapacity,  such  m  insanity;  as,  one  who  is 
blind  or  catmot  see  so  as  to  read  the  hal- 
lot-,  who  is  paralyzed  or  has  lost  his  hands. 
The  disability  to  see  the  ballot  may,  in 
some  instances,  be  supplied  by  artificial 
means;  hut  if  the  voter  have  no  glasses,  or 
cannot  be  supplied  with  suitable  ones  con- 
veniently, he  cannot  be  turned  away  from 
the  polls  without  an  assisttuit,  hecause  of 
the  want  of  such  artificial  aid,  any  more 
justly  than  can  the  man  without  feet  to 
walk  to  the  booth  be  refused  the  aid  of 
carriers,  because  he  has  not  provided  him- 
self with  artilicial  limbs;  for,  in  each  case, 
the  disability  is  an  aotual  one.  .  .  . 
Again,  one  who  cannot  read,  or  cannot  read 
undei standingly,  the  English  language  (in 
which  the  ballot  is  required  to  be  printed), 
is  disabled  and  entitled  to  the  assistance 
of  another  voter,  just  as  much  eis  if  he 
■hould  be  stone  blind.  There  are  many 
other  instances  of  disability,  which,  not 
now  occurring  to  us,  we  do  not  give.  But 
one  who  voluntarily  disables  hin^self,  with- 
oue  just  warrant,  and  not  throiif.'h  nny  laud- 
able or  dutiful  effort  of  the  body  or  mental 
faculties,  is  not  entitled  to  the  beneSt  of 
the  provisions;' as,  where  one  gets  drunk. 
Drunkenness  is  no  excuse  for  crime,  neither 
does  it  constitute  a  disability  under  thiA 
law.  We  do  not  include  in  the  definition 
the  voter  who,  purposely,  or  who,  through 
want  of  time,  inattention,  or  other  appar- 
ently good  reason,  has  not  infnrmed  himnelf 
of  the  tnanner  of  voting  under  the  act." 
Whether  the  voter  has  shown  such  dis 
ability  as  entitled  him  to  assistance  is  for 
the  election  hoard  to  deterniin"!,  the  court ' 
40  L.R.A.{N.S.) 


This  being  the  condition  of  the  evidence, 
his  counsel  moved  the  judge,  who  was  try- 
ing the  case  without  a  jury,  to  discharge 
him,  for  the  reason  that,  in  the  first  place, 
be  had  not  made  any  statement  at  all;  and, 
in  the  second  place,  if  he  had  made  any, 
it  bad  not  been  of  inability  to  mark  his 
ballot,  but  of  inability  to  prepare  his  bal- 
lot, in  the  sense  of  whom  to  vote  tor,  and 
that  no  statute  makes  the  latter  statement 
criminal. 

The  learned  trial  judge  denied  these  mo- 
tions, for  reasons  which  in  no  wise  dispute 
the  facts  above  stated,  but  involve  simply 
and  purely  the  proper  interpretation  of  the 
said  act  4B  of  1906, — the  primary  election 

The  principal  purposes  for  which  the  con- 
saying:  "If  his  alleged  disability  is  a 
palpable  mistake,  fraud,  or  subterfuge, 
and  is  so  found  by  tbe  board,  they,  aa  in 
any  other  ease  affecting  the  right  to  vote, 
.in  the  exercise  of  tiieir  judicial  discretion, 
may  deny  his  request." 

In  Re  Instructions  to  Election  Offioers, 
2  Pa.  Dist.  R.  27S,  a  different  court,  in  re- 
sponse to  a  request  for  instructions  as  to 
what  constituted  such  a  disability,  said 
that  "a  voter's  disability  may  result  from 
ignorance  of  th«  law,  inability  to  read  or 
write,  defective  vision,  palsy,  excessive 
nervousness  producing  abnormal  self -dis- 
trust, or  other  causes."  But  the  court  fur- 
ther sai:l  that  the  voter  hiiuself  is  the  sole 
judge  of  his  own  disability,  and  his  decla- 
ration of  disability  entitles  him  to  asaist' 

The  conflict  in  the  two  preceding  cases 
as  to  who  is  to  judge  as  to  whether  a  voter 
is  entitled  to  assistance  is  discussed  in  Re 
Contested  Election,  3  Lack.  Leg.  News,  74, 
in  which  the  court  says:  "We  cannot  agree 
to  the  construction  of  the  law  already  al- 
luded to,  that  the  voter  ia  the  sole  judge 
of  this,  and  that  he  has  merely  to  declare 
that  he  needs  assistance,  and  it  must,  with- 
out more,  be  accorded  him.  If  this  be  Uie 
case,  what,'  then,  is  the  use  of  hia  having 
to  ask!  In  our  judgment  the  declaration 
of  disability  and  the  request  for  tbe  allow- 
ance of  assistance  is  no  such  idle  ceremony 
as  this  would  make  it.  If  the  permission 
of  the  judge  of  election  has  first  to  be  ob- 
tained, it  is  certainly  within  his  discretion 
to  grant  or  withhold  it,  and  to  do  this  un- 
derstandingly  the  grounds  of  the  disabil- 
iti?  must  he  made  known  to  him.  When 
this  has  been  done  it  becomes  his  duty  to 
decide  whether  a  real  disability  exists,  and, 
it  it  does  not,  to  refuse  the  assistance  asked 
for."  And  the  court  further  indicated  some 
of  the  dissbilities  which  will  entitle  the 
voter  to  asaigtanee,  as  follows:  "If  the 
voter  is  blind,  or  palsied,  or  cannot  read, 
or  cannot  read  the  English  language,  either 
of  these  would  be  gnod  grounds  for  assist- 
ance. What  others  might  be,  we  cannot 
now  undertake  to  deride.  But  ignorance 
of  how  to  mark  the  ballot,  we  do  not  besi- 
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Btitutional  convention  that  formed  the  Con- 
■titution  of  JSflg  was  called  were  to  pro- 
vide for  the  reorganization  of  the  electorate 
of  the  state,  and  to  provide  tlie  means  of 
securing  honest;  and  fairncBs  in  the  elec- 
tions. As  to  the  former,  the  object  being  to 
eliminate  the  undesirabte,  ignorant  colored 
voter  without  at  the  same  time  elimi- 
nating the  unlettered,  but  none  the  less  de- 
■irable,  white  voter.  This  was  accomplished 
by  excluding  from  the  suFTrage  all  unregis- 
tered voters,  and  by  allowing  none  to  regis- 
ter who  could  not  qualify  either  under 
the  so-called  grandfather  clause  of  the  Con- 
stitution, or  under  the  clauxe  providing 
for  educational  and  property  qualifications. 
Honesty  and  fairness  in  elections  was  se- 
cured by  the  adoption  of  the  so-caded  Aus- 
tralian ballot  system,  by  which  the  voter 
is  required  to  prepare  his  ballot  in  secrecy; 
And  the  legislature  was  directed  to  make 
provision  for  that  manner  of  voting.  It  be- 
ing fully  realized,  however,  that  under  this 
new  rigime  the  situation,  for  a  time  at 
least,  would  be  that  nomination  by  the 
Democratic  party  would  be  equivalent  to 
election,  and  that  therefore  the  primary 
election    held    for    tlie    nomination    of    the 


candidates  would  be  the  real  election,  and 
the  election  under  the  general  election 
would  be  practically  nothing  more  than  a 
mere  formal  conflrmation  of  the  result  of 
the  primary  election,  it  was  deemed  neces- 
sary to  regulate  also  the  primary  elections. 
But  here  an  insurmountable  difficulty  pre- 
sented itself  in  connection  with  the  secrecy 
□f  tlie  ballot.  How  could  voters  prepare 
their  ballots  in  secret  when  they  could  not 
read  and  write!  This  difficulty  had  been 
met  in  so  far  as  the  general  election  waa 
concerned  by  requiring  the  political  par- 
ties to  adopt  party  emblems  to  be  printed  . 
on  the  ticket  opposite  the  names  of  the 
nominees  of  the  party,  to  indicate  to  the 
unlettered  voter  who  were  the  nominees  of 
his  party,  and  enable  him  to  vote  by  sim- 
ply stamping  this  emblem.  The  Democrat 
would  stamp  the  rooster,  and  the  Republi- 
can the  elephant.  But  this  device  would  be 
of  no  avail  for  party  nominations,  because 
the  several  candidates  would  have  to  be 
voted  for  and  might  be  very  numerous,  and, 
unless  the  voter  could  read  the  names  on 
his  ticket,  he  could  not  possibly  prepare  it. 
Kot  knowing  how  to  get  over  this  diffi- 
culty, the  constitutional  convention  had  to 


tate  to  say  is  not;  let  a  voter  in  such  a  case 
get  his  ina.t ructions  from  someone  without; 
he  has  no  business  to  receive  it  in  the  vot- 
ing compartment." 

The  fact  that  a  voter  is  obliged  to  wear 
glasses,  and  has  left  them  at  home,  is  held 
to. be  insullicient  to  entitle  liim  to  assist- 
ance in  State  ex  rel.  Bralcy  v.  Cay,  supra. 

And  in  Preston  v.  Price,  27  Ky.  L.  Rep. 
588,  85  S.  W.  1183,  under  a  statute  pro- 
viding for  assistance  to  a  voter  who  is  bo 
disabled  as  to  be  unable  to  mark  his  ballot 
and  shall  so  declare  on  oath,  what  con- 
stitutes such  disability  is  for  the  election 
judges  to  decide,  and  when  tliey  decide  such 
disability  exists  the  ballot  must  be  counted, 
though  they  err  in  their  judgment. 


Effect  of  illegal  or  irregular  assistance. 

Caaes  involving  the  validity  of  ballots 
prepared  with  the  assistance  of  unauthor- 
ised persons  are  collected  in  a  note  to 
Board  V.  Dill,  29  LJ{.A.(N.S.)    1170. 

I'he  effect  of  rendering  assistance  to 
voters  in  an  illegal  or  irre^rular  manner  is 
by  some  courts  held  to  invalidate  the  bal- 
lot. 

Thus  in  Cole  v.  Nunnelley,  140  Ky.  138, 
130  S.  W.  972,  the  court  says  it  is  not  con- 
templated that  voters  shall  be  permitted 
to  vote  at  any  other  than  the  regular  vot- 
ing place,  and  ballots  taken  by  an  election 
officer  outside  of  the  polling  place  to  dis- 
abled and  infirm  voters,  who  then  marked 
tliem  and   retnrned  them  to  the  olficer,  are 

Diflregard  of  provisions  for  oath  of  dis- 
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ability  and  for  secrecy  is  held  to  be  ground 
for  rejecting  the  ba-llots  in  Banks  v,  Ser- 
gent,  104  Ky.  843,  48  S.  W.  149,  and  Napier 
v.  Cornett,  24  Ky.  L.  Rep.  578,  68  S.  W. 
1076. 

In  Patterson  v.  Hanley,  136  Cal.  2G5,  68 
Pac.  821,  modified  on  rehearing  in  68  Pac. 
975,  balloU  cast  by  assisted  voters,  who 
had  not  declared  under  oath  when  ■  regis- 
tered that  they  were  unable  to  mark  their 
ballots,  and  were  Eiaaisted  by  officers  who 
were  not  sworn  and  otherwise  failed  to  com- 
ply with  the  statute,  were  rejected. 

In  Combe  v.  Combs,  30  Ky.  L.  Rep.  161, 
97  S.  \V.  1127,  rehearing  denied  in  30  Ky, 
L.  Rep.  1005,  99. S.  W.  1160,  it  was  held 
that  disregard  of  provisions  for  secrecy 
made  the  votes  illegal. 

Under  a  statute  providing  that  the  c^cer 
assisting  a  voter  shall  mark  the  ballot  aa 
directed  by  the  voter,  without  suggestion 
or  interference,  the  sub  a  titution  of  his  own 
for  the  voter's  choice  is  a  flagrant  viola- 
tion of  an  official  trust,  and  vitiates  the 
ballot.  Patton  v.  Watkins,  131  Ala.  387, 
90  Am.  St.  Rep.  43,  31  So.  93. 

However,  some  courts  hold  that  such  ir- 
regularities do  not  invalidate  the  ballot*, 
in  the  absence  of  some  showing  of  fraud  or 

Thus  in  Freeman  v.  Laaarus,  81  Ark.  247, 
32  S.  W.  880,  where  the  judges  disregard 
the  statute  by  permitting  one  judge  only 
to  assist  the  voters  when  the  statute  re- 
quired that  the  ballots  be  prepared  by  two 
judges  in  the  presence  of  each  other  and 
the  voter,  and  by  marking  the  ballots  op- 
posite to  voter's  directions,  the  result  of 
the  election  was  declared   by   the   court  to 


1012. 


8TATB  v.  BREFFEtHL. 


886 


content  itaelf  with  a  general  direction  to 
the  legislature  to  adopt  the  best  means 
possible  ta  secure  fairneas  in  primary  alec- 
tiona.  Tbis  it  did  bj  article  215,  providing 
that  "the  legislature  shall  enact  laws  to  sc- 
CDre  fairness  in  part}'  primary  elections, 
conventiona,  or  other  metboda  of  naming 
party  candidates." 

The  legislature  promptly,  at  ita  first  ses- 
sion after  the  adoption  of  the  Constitution 
of  ISflB,  carried  out  the  constitutional  be- 
hest to  "provide  some  plan  by  which  voters 
may  prepare  their  ballots  in  secrecy  at  the 
polls,"  by  passing  act  162,  page  266,  of 
that  year,  known  as  the  "general  election 
law."  This  law  enables  the  uneducated 
voter  to  prepare  his  ballot  by  simply  stamp- 
ing the  party  emblem. 

Nothing  was  done  in  the  matter  of  a 
primary  election  law  until  the  session  of 
1904,  when  a  joint  primary  election  eom- 
mitt«e  was  appointed  by  the  house  and 
senate'  for  the  purpose  of  drafting  a  pri- 
mary election  law.  The  report  of  this  com- 
mittee was  presented  at  the  session  of  1906, 
and  is  embodied  in  act  49,  p.  66,  of  that 
year. 

This  act  waa  copied  verbatim  from  the 


general  election  law  (act  152  of  1S98)  in 
most  of  its  provisions;  but  on  the  crucial 
point  of  the  preparation  of  the  baUot  in 
secrecy  it  had  to  and  did  make  a  wide  de- 
parture from  it.  For  comparison  of  the 
two  provisions  we  give  them  side  by  side. 

General  Election  Law       Primary  Election  Law 

(Act  162  of  1808.)  <Act  *B  at  19081.) 


siding  commie 
that  Tiy  blindo 
other  phrslcal 
btUty  tie  Is  I 
to     marli     hU 


he  of  different  pot  it 
leal  parties  or  fac- 
tions, rep  resell  led 

slonera.  In  tbe  mark- 
lug  tbpreof.  and  nei- 
ther tbe  voter  nor 
the  said   commlaslOD- 


reKardlng    tbe    same. 

shall  require  such 
declaration  of  disa- 
bility to  be  made  by 


be  in  accordance  with  the  vote  oa  the  evi- 
dence showed  it  would  have  been  but  for 
the  misconduct  of  the  election  Judges. 

Bat  where  the  ballots  were  prepared 
without  fraud  and  as  the  voter  desired, 
although  not  always  as  the  statute  directed 
for  the  maintenance  of  secrecy,  they  were 
held  by  the  same  court  to  be  valid  on  the 

Eound  that  secrecy  was  a  personal  privi- 
je,  which  could  be  waived;  there  being 
no  proof  of  the  voters  being  restrained  from 
a  free  exercise  of  their  privilege,  Schuman 
V.  Sanderson,  73  Ark.  187,  83  S.  W.  940. 

In  Montgomery  v.  Oldham,  143  Ind.  34, 
42  N.  E.  474,  under  a  statute  providing  for 
assistance  to  a  voter  who  declares  his  in- 
ability to  read,  it  was  held  that  a  vote  by 
a  person  who  in  fact  could  not  read  and 
write  intelligently,  and  was  assisted,  should 
be  counted  though  he  stated  he  could  read, 
when  interrogated  by  Tin  election  ofUcial. 

The  fact  that  judges  went  into  the  booths 
to  assist  voters  in  preparing  their  ballots, 
although  the  statute  prohibited  such  action 
and  required  that  the  judges  prepare  the 
ballots  of  such  voters  as  directed  by  them, 
without  leaving  their  respective  positions, 
WOB  held  not  to  invalidate  such  ballots,  in 
the  absence  of  any  showing  that  such  mis- 
conduct was  in  furtherance  of  a  design  to 
unduly  influence  the  electors,  or  that  they 
were  in  fact  imposed  upon,  there  being  no 
provision  that  such  action  on  the  part  of  the 
judgea  should  avoid  the  election  or  render 
ballots  BO  prepared  illegal  and  void.  Hope 
T,  Flentge,  140  Mo.  3B0,  47  L.R.A.  806,  41  8. 
W,  1002;  Morgan  v.  Erase,  140  Mo.  415,  41 
a  W.  1101;  Howard  v.  Caldwell,  140  Mo. 
416,  41  S.  W.  1101;  Drum  v.  Ude,  140  Mo 
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417,  41  S.  W.  1100;  Frissell  v.  Cotner,  140 
Mo.  418,  41  B.  W.  1101. 

In  Hanacom  v.  State,  10  Tex.  Civ.  App, 
638,  31  S.  W.  547,  it  is  held  that  where  a 
statute  provides  for  assistance  to  the  voter 
by  two  judges,  but  does  not  provide  that 
rendering  assistance  in  any  other  way 
shall  invalidate  the  ballot,  the  fact  that  a 
voter  was  assisted  by  one  judge  only  will 
not  render  the  ballot  void,  in  the  absence 
of  a  showing  of  fraud. 

And  in  Re  Ellis,  21  Ont.  L.  Rep.  74,  ap- 
peal dismissed  in  23  Oot.  L.  Rep.  427;  Re 
Schumacher,  21  Ont.  L.  Rep.  522,  and  Be 
Prangley,  21  Ont.  L.  Rep.  54,  where  it  ap- 
peared that  election  office  rs  disregarded 
statutory  provisions  in  asaiating  voters,  by 
failing  to  require  declarations  of  disabil- 
ity, and  by  marking  the  ballots  without 
the  presence  of  agents  for  and  against  the 
proposition  being  voted  upon,  and  by  fail- 
ing to  make  the  proper  entries  in  the  poll 
book,  the  court  held  ballots  which  were  so 
marked  iu  good  faith  and  in  accord  with 
the  wish  of  the  voter  to  be  valid,  but  dis- 
allowed a  ballot  marked  by  the  officer  to 
suit   himself  without  the  voter  giving  any 

Under  a  statute  providing  that  the  duties 
of  assisting  voters  shall  be  discharged 
by  the  clerk  alone,  an  occasional  or  acci- 
dental performance  of  them  by  a  judge  or 
sheriff  of  election  will  not  render  such  of- 
ficer liable  to  prosecution  as  wilfully  per- 
forming his  duty  in  such  a  way  as  to  hinder 
the  objects  of  the  election  law.  Com.  t. 
Kaufman,  120  Ky.  624,  104  S.  W.  740. 

R.  L.  Si 
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tbe  Toter  under  oitta 
to  bim.  and  be  I* 
herebr  QuallBed  ta 
admlDliter  Mine." 

It  will  b«  noted  thftt  the  one  itatuttt 
quires  an  ezpreBS  deeUrktion  of  Inabilitj 
to  prepare  the  ballot  to  be  made,  and  t 
made  under  oath,  and  that  no  other  c 
of  inability  is  recognized  than  the  phjaical 
diaabilit;  to  mark  the  ballot;  whereas,  the 
requirement  that  an  expreaa  declaration  be 
made  of  inability  to  prepare  the  ballot  is 
omitted    from   the   other   statute,   siid   the 
inabilttj   to  prepare   the   ballot   Is  not 
stiicted  to  physical  disability,  but  is 
tended   to   disability   from   any   oauae,   the 
langnagE  being  general,  to  wit,  "if  he  is  un- 
able t«  prepare  his  ballot;"  *.  e.,  from  any 

The  general  election  law  had  restricted 
the  inability  to  physical  inability  to  "maTk" 

the  ballot,  because  nothing  but  physii^a! 
disability  could  prevent  a  voter  from  recog- 
nizing the  party  emblem  on  the  ticket  and 
stamping  it.  But,  when  it  came  to  select- 
ing from  a  long  list  of  names  appearing 
on  the  ticket,  the  situation  was  entirely 
different.  Hence,  instead  of  restricting  tbe 
inability  to  physical  inability  to  "mark" 
the  ballot,  the  committee  extended  it  to  in- 
ability from  any  cause. 

The  Toter,  being  thiii  left  at  liberty  to 
call  for  assistance  whenever  he  finds  him- 
self unable  from  any  cause  to  prepare  his 
ballot,  cannot  be  convicted  of  crime  if,  find- 
ing himself  unable  to  determine  who  in  tbe 
list  of  candidates  for  the  (everal  offices 
are  the  candidates  favored  by  the  political 
party  with  which  he  is  in  sympathy,  be 
calls  for  assistance. 

The  contention  of  the  prosecution  is  that 
It  is  not  possible  for  a  voter  who  can  read, 
and  who  is  not  physically  disabled,  to  be 
unable  to  prepare  his  ballot,  and  that  there- 
fore any  voter  who  can  read,  and  is  not 
physically  disabled,  who  calls  for  aaaist- 
ance,  violates  the  provision  of  the  primary 
election  law,  g  Z4,  which  denounces  a  pen- 
alty for  "any  voter  who  shall  make  a  false 
statement  as  to  bis  inability  to  mark  his 
ballot." 

This  contention  might  be  well  founded 
If  the  statute  restricted  the  inability  to  phys- 
ical disability  and  the  inability  to  read 
tbe  ballot;  but  it  does  not.  It  extends  it  to 
inability  from  any  cause.  If  interpreted 
as  here  contended,  the  statute  would  be 
made  to  say  something  which  it  does  not 
expressly  say,  and  does  not  even  by  neces- 
sary implication  say.  Conduct  would  bi> 
made  a  crime  which  the  statute  does  not 
eitpressly.  Or  even  by  necessary  implica- 
tion, maJce  a  crime. 

i'o  enlarge  in  this  way  a  criralnnl  etat- 
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ule  would  be  to  go  counter  to  what  is  uni- 
versally recognized  to  be  the  cardinal  rule 
of  interpretation  for  criminal  statutes, 
namely,  that  they  must  be  construed  strict- 
ly. In  the  language  of  Chief  Justice  Mar- 
shall in  United  States  v.  Wiltberger,  6 
Wheat.  B5,  5  L.  ed.  42,  quoted  approvingly 
by  this  court  in  State  v.  Fontenot,  112  La. 
642,  36  So.  635:  "It  would  be  dangerous 
indeed  to  carry  the  principle  that  a  case 
which  is  within  the  reason  or  mischief  of 
of  the  statute  is  within  its  provisions,  so 
far  as  to  punish  a  crime  not  enumerated  in 
the  statute,  because  it  is  of  equal  atrocity 
or  of  kindred  character  with  thoae  which 
are  enumerated." 

On  the  sanie  subject  other  courts  and 
judges  have  expressed  themselves,  as  fol- 
lows; "There  can  be  no  constructive  of- 
fenses, and  before  a  man  can  be  punished, 
his  case  must  he  plainly  and  unmistakably 
within  the  statute."  United  5tat«i  T. 
Lacher,  134  U.  S.  624.  33  L.  ed.  lOSO,  10 
Sup.  Ct.  Rep.  625;  United  States  v.  Wilt- 
berger, e  Wheat.  76,  6  L.  ed.  37;  Re  Me- 
Donough  (D.  C.)  40  Fed.  360.  "Criminal 
statutes  are  inelsatic.  and  cannot  he  made 
to  embrace  cases  plainly  without  the  let- 
ter, though  within  the  reason  and  policy, 
of  tbe  taw."  State  v.  Lovell,  23  Iowa,  304. 
"Doubts  as  to  the  interpretation  of  a  stat- 
ute must  be  resolved  in  favor  of  the  ac- 
cused." State  V.  Bryant,  90  Mo.  S34,  £  S. 
W.  836;  People  v.  Reilly,  60  Mich.  3S4,  46 
Am.  Rep.  47,  16  N.  W.  520;  SUte  v.  Leo. 
308  La.  486,  508,  32  So.  447,  16  Am.  Crim. 
Rep.  272;  State  v.  Finch,  37  Minn.  433, 
.14  N.  W.  804. 

In  State  v.  Peters,  37  La.  Ann.  730,  thii 
court  said;  "Criminal  statutes  cannot  b« 
extended  to  cases  not  included  within  the 
clear  import  of  their  language." 

In  State  v.  King,  12  La.  Ann.  694,  Jus- 
tice Cole,  as  the  organ  of  the  court,  said: 
Nothing  would  be  more  dangerous  to  th« 
iberties  of  the  people  than  that  courts 
should  consider  as  the  law,  not  statutes  in 
ictual  existence,  but  the  motives  of  the  leg- 
islature. If  such  was  the  rule,  there  would 
then  be  no  certainty  in  the  administration 
of  justice;  different  courts  would  vary  as  to 
the  motives  of  the  sovereign  power;  in 
part  of  the  state  particular  actions 
Id  he  viewed  and  punished  as  crimes, 
in  other  parts  they  would  be  justified. 
Judicial  tribunals  derive  their  power  of 
condemnation  from  the  legislature,  and 
have  no  more  right  to  condemn  withou't 
uthorization  of  law  than  any  private  in- 
ividual.  Personal  rights  would  never  be 
ecure  if  courts  were  guided  by  a  desire 
to  punish  and  prevent  crimes  without  re- 
gard to  the  law  and  the  lenal  power,"  12 
Ann.  at  page  6B5:      "We  regret  to  be 
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obliged  to  let  the  prisoner  at  liberty,  but 
tt  ia  far  wiser  and  safer  for  Bociet7  and 
tbe  rights  of  the  citizen  to  allow  him  to 
ba  liberated  than  to  violate  a  great  prin- 
ciple in  the  interpretation  of  statutes 
which  has  bad  the  aanction  of  the  moat 
learned  and  enlightened  members  of  the 
judieiar;." 

la  Simma  r.  Bean,  10  La.  Ann.  346, 
Chief  Juatica  Slidell  said:  "The  law  is 
not  prone  to  .  ■  .  extend  puniahments 
and  penalticB;  and  thia  atatute,  highly  se- 
TCTO  in  the  CDnaequenceB  it  inflicts,  and 
penal  in  its  character,  ahould  receive  a 
atriet  judicial  construction;  that  ia  to  say, 
it  should  not  be  extended  to  derelictions 
of  duty  and  not  specially  and  clearly  de- 
aoribed   and   oomprehended   in   >t." 

Id  State  t.  Leo,  108  La.  49&-508,  32  So. 
447,  4S1,  15  An.  Crim.  Bep.  272,  Chief 
Justice  Nicholls,  as  the  organ  of  the  court, 
Interpreting  g  833  of  the  Revised  Statutes, 
«aid:  "The  object  of  the  general  assembly 
in  enacting  g  833  is  very  evident,  but  it 
does  not  suffice  in  a  statute  (particularly 
in  a  criminal  statute)  that  its  purpose 
should  be  manifest.  To  be  effective,  the 
purpose  must  find  expression  in  the  lan- 
guage of  the  law  itself,  aa  required  by 
legal  rules.  We  have  held  permissible 
sometimes  to  Testrain  tbe  generality  of 
the  terms  of  a  law  so  as  to  exclude  from 
ita  operations  exceptional  cases,  but  we  are 
not  authorized  to  elra  out  or  enlarge  the 
terms  of  a  limited  law  so  as  to  place  therp- 
under  casea  which  evidently  should  have 
been  included  therein  to  fully  effectuate 
their  object,  bj  which,  by  inadvertence  or 
other    causes,    were    omitted." 

In  Shaw  V.  Clark,  4S  Mich.  364,  43  Am. 
Rep.  474,  13  N.  W.  786,  it  was  held  that 
an  act  not  expressly  prohibited  by  the  stat- 
ute cannot  be  reached  by  the  stntute  mere- 
ly because  it  resembles  the  offenses  pro- 
Tided  against,  or  may  be  eigually  and  in 
the    same   way   demoralizinfr   or   injurintia. 

In  England  the  same  rule  of  construc- 
tion of  penal  statutes  prevails:  "We 
niDHt  not  extend  a  penal  law  to  other  cases 
than  those  intended  by  the  legislature. 
even  though  we  thinic  thcf  come  within 
tbe  mischief  intended  to  be  remedied," 
Lord  Kenyon  in  Jenliinson  v.  Thomas,  4  T. 
R.  6fl5,  8M.  "Wb  are  caUed  upon  to  con- 
■true  a  penal  enactment.  Those  who  con- 
tend that  the  penalty  may  be  inflicted 
most  show  that  the  words  of  the  act  dis- 
tinctly enact  that  It  shall  be  incurred  un- 
der tbe  present  circumstances.  They  must 
fail,  if  the  words  are  merely  equally  ca- 
pable of  a  construction  that  would,  and  one 
that  would  not,  inflict  the  penalty."  Dick- 
enson  v.  Fletcher  (1S73)  L.  R.  9  C.  P.  1. 
at  page  7;  Brett,  J.  "In  eonatruing  a 
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statute  like  the  present  by  which  a  penalty 
is  imposed,  we  must  look  strictly  at  the 
language  in  order  to  see  whether  the  per- 
son against  whom  the  penalty  is  sought 
to  be  enforced  has  committed  an  offense 
witliin  the  section."  Graff  v.  Evans  (18S2) 
L.  R.  8  Q.  B.  Div.  373,  Field,  J,  "But 
then  comes  the  question  whether  the  plain- 
tiffs are  also  entitled  to  recover  penalties 
under  J  6  (2S  4  26  Vict.  chap.  68].  We 
must  be  very  careful  in  construing  that 
section,  because  it  imposes  a  penalty.  It 
there  is  a  reasonable  interpretation  which 
will  avoid  the  penalty  in  any  particular 
case,  we  must  adopt  that  construction.  1/ 
there  are  two  reasonable  constructions,  we 
must  give  the  more  lenient  one.  That  is 
the  settled  rule  for  the  construction  of 
penal  sections."  Tuck  v.  Priester  (1887) 
L.  R.  19  Q.  B.  Div.  629,  s,t  page  638,  Lord 
Esher,  M.  R.  "The  well-settled  rule  that 
the  court  will  not  hold  thnt  a  penalty  has 
been  incurred  unless  the  language  of  the 
clause  which  is  aaid  to  Impose  it  is  so 
clear  that  the  case  must  necessarily'  be 
within  it."  Id.  at  page  645,  Lindley,  L. 
J.  "It  is  a  sound  rule  of  construction  tliat, 
when  any  penalty  or  diBability  ia  imposed 
hy  statute  on  any  of  her  Majeaty'a  suh- 
jeeta,  the  court  before  which  any  charge 
is  preferred  muat  be  able  to  see  clearly 
what  the  conduct  is  which  will  render  a 
person  liable  to  the  penalty  bo  imposed." 
Crane  v.  Lawrence  (IS90)  L.  R.  29  Q.  B. 
Div.  152,  at  page  154,  Mag  Cas.  Cave,  J.  "I 
have  certainly  always  understood  the  rule 
to  be  that,  where  there  is  an  enactment 
which  may  entail  penal  consequences,  you 
ought  not  to  do  violence  to  its  language  in 
order  to  bring  people  within  it,  but  ought 
rather  to  take  care  that  no  one  is  brought 
within  it  who  is  not  brought  within  it  to 
express  language."  London  County  Conn- 
cil  V.  Aylesbury  Dairy  Co.  [1898]  1  Q. 
B.  108,  at  page  109  Wright,  J. 

The  act  of  the  accused  in  this  case  could 
be  brought  within  this  criminal  statute 
only  by  construction;  and,  as  the  foregoing 
excerpts  indicate,  conduct  not  expressly  or 
unmistakably  made  criminal  by  statute 
cannot  be  made  so  by  construction.  Noth- 
ing is  a  crime  which  is  not  clearly  and 
unmistakably    made    a    crime. 

In  the  present  case  the  very  (act  itself 
of  the  division  of  opinion  on  the  point 
would  indicate  sufficiently  that  the  matter 
was  very  far  from  being  clear  or  unmta- 
takable. 

Judgment  set  aside,  and  the  accused  or- 
dered  released   without  day. 

Iiand  J.: 

I  concur  in  the  decree  on  the  ground  that 
the  statement  of  facts  shows   that  the  ■«■ 

.  !ilc 


MS 


LOUISIANA  SUPREME  COURT. 


Clued  did  not  make  a  false  atateiuent  aa 
to  Ub  inabilitr  to  mark  and  prepare  hit 
ballot.  This  is  the  onl;  charge  against 
the  accused.  Wliatever  conatruction  maj 
he  placed  on  the  phrase,  "unable  to  pre- 
pare his  own  ballot,"  act  240  of  IBIO  does 
not  penalize  the  request  for,  or  the  re- 
ceiving of,  assistance  bjr  the  voter,  but 
only  false  statements  as  to  the  voter's  "in- 
ability to  mark  his  ballot"  The  statute 
does  not  define  the  particular  grounds  of 
inability  which  entitle  a  voter  to  receive 
assistance,  and  in  this  respect  should  be 
clarified  by  amendment.  It  is  fortunate 
that  the  general  assembly  will  soon  have 
an  opportunity  to  express  its  will  on  the 
subject-matter  of  the  assistance  of  voters 
in    primary   elections. 
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M.  T.  LANO,  Plff.  in  Err, 
'      H.  T.  VAUGHN  et  »I. 
(137  Oa.  671,  74  6.  £.  270.)' 

Will  —  ademption  —  conveyance. 

Where  a  testator  conveys  to  another  spe- 
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cifle  property  devised  or  bequeathed,  and 
does  not  afterwards  become  possessed  of 
the  same,  and  the  ivill  contains  no  provision 
for  such  contingency,  the  devise  or  legacy  is 
adeemed,  and  such  legal  result  cannot  be 
obviated  by  extrinsic  evidence  tending  to 
show  that  the  testator  did  not  intend  it. 

(February  28,  1912.) 

ERROR  to  the  Superior  Court  for  Chat- 
bam  County  to  review  a  decree  con- 
struing tbe  will  of  Mary  Tupper,  deceased, 
and  holding  a  devise  therein  to  have  been 
adeemed.     AflirmEd. 

Statement  by  Flab,  Ch.  J.: 

Miss  Mary  Tupper  executed  her  will  In 
September,  1905.  She  was  then  in  poesei- 
aion  of  a  certain  improved  lot  in  the  city 
of  Savannah.  She  owned  in  her  own  right 
an  undivided  htif  interest  in  the  lot  and 
improvements,  and  held  the  other  undivided 
half  interest  as  executrix  under  the  will 
of  her  Bister,  Cornelia  T.  Lang,  the  mother 
of  Mary  T.  Lang.  The  will  of  Cornelia  T. 
Lang  was  executeil  in  1B34,  and  in  the  sec- 
ond item  thereof  the  undivided  half  in- 
terest belonging  to  Cornelia  T.  waa  devised 
to  her  daughter,  Mary  T.  Lang;  such  devi- 
see to  hold  and  enjoy  all  of  the  profits 
as  long  as  she  might  remain  unmarried, 
with  the  provilion  that  upon  her  marriage 
this  undivided  half  interest  belonging  to 
Cornelia  T.  should  be  divided  equally  be- 
tween   her   four   children,    including   Mary 


Ifote.  —  DUpoaal,  losa,  or  deatrucUon  of 
gubjecl-mtilter,  or  payment  of  debt, 
as  ademption  of  wpeolfio   legaei/   or 

As  to  ademption  of  specific  legacy  or 
devise  by  change  in  or  substitution  of  other 
(or  property  bequentlied,  sec  note  to  Gard- 
ner v.  McNeal,  jjost,  553. 

As  to  collection  of  insurance  policy  dur- 
ing lifetime  of  testator  as  ademption  of 
specific  legacy  thereof,  see  note  to  Re 
Prunet,  post,  561, 

As  to  gift  hy  testator  as  ademption  oJ 
general  legacy  to  donee,  see  note  to  John- 
son V.  McDowell.  38  L.R.A.(N.S.)   588. 

As  to  gift  to  one  spouse  by  parent  of 
the  other  as  advancement  or  ademption,  see 
note  to  Ireland  v.  Dyer,  26  L.R.A.(N.S.) 
1050. 

The  present  note  does  not  include  cases 
of  strict  revocation  of  a  will  by  a  subse- 
quent conveyance  of  devised  property,  ex- 
cept as  that  term  is  applied  to  what  is 
more  properly  termed  ademption  of  a.  spe- 
cific devise. 

The  reader,  in  examining  the  note,  should 
remember  that  it  docs  not  treat  the  ques- 
tion whether  or  not  a  particular  legacy  is 
specific,  but  proceeds  upon  the  premise  that 
the    legacies    under   consideration    are   spe- 

40  L.R.A.(N.S.) 


In  general. 

It  may  be  stated  as  a  general  nile  that 
the  disposal,  loss,  destruction,  or  extinction 
of  the  subject  of  a  specific  legacy  adeems' 
the  legacy.  This  is  the  tenor  of  the  fol- 
lowing decisions,  the  subject  of  the  respec- 
tive legacies  and  the  act  which  worked  their 
sdcmption  being  parenthesized:  Georgia 
Infirmary  v.  Jones,  37  Fed.  750  (claim 
against  government  collected  by  testator)  ; 
Kenaday  v.  Sinnott.  17B  U.  S.  BOB,  45  L. 
ed.  339,  21  Sup.  Ct.  Rep.  233  (dictum)  ; 
Spencer  v.  Higgins,  22  Conn.  521  (dtcrut^)  ; 
Capron  v,  C'apron,  6  Markej,  340  [dic- 
tum); Douglass  V.  Douglass,  13  App.  D. 
C.  21  (government  bonds  sold  by  testntor)  ; 
New  Albany  Trust  Co.  v.  Powell,  29  Ind. 
App.  494,  04  N.  E.  640  (stock  disposed  of 
by  testator)  ;  Ross  v.  Carpenter,  9  B.  Mon, 
367,  50  Am.  Dec.  514  (slave  died  during 
testator's  lifetime};  Lilly  v.  Curry,  6  Bush, 
500  (horse  sold  by  testator)  ;  Hepp  v.  La- 
fonta,  4  Mart.  N.  S.  428  [debt  partially 
paid  during  testator's  lifetime  1  ;  Batche- 
lor's  Succession,  48  La.  Ann.  278,  19  So. 
283  (note  collected  at  instance  of  testa- 
tor); Stilphen's  AppenI,  300  Me.  146,  CO 
All.  flS8,  4  Ann.  Cas.  158  (specific  legacy 
of  money  adeemed  by  failure  of  fund  >  ; 
Kunke!  v.  Macgill,  68  Md.  120  {dietnm)  - 
Gelhach  v.  Shively,  67  Md.  498,10  AtL  247 
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T.,  aad  tha^  in  the  event  Mftr;  T.  thoutd 
never  marrj,  she  ihould  have  the  power  to 
dispose,  by  deed  or  will,  of  one  undivided 
fourth  of  this  half  interest,  receiving,  how- 
ever, the  rents  and  profits  from  the  inter- 
eat  to  long  as  she  remained  Bingle.  Bj 
the  eleventh  item  of  the  will  of  Mary  Tup- 
per,  she  devised  to  Mary  T.  Lang,  "all  my 
interest,  to  wit,  an  undivided  one-half  in- 
terest, in  that  lot  on  Bay  street,  Savan- 
nah, Georgia,  known  as  iot  No.  4  Jekyl  Ty- 
thing,  Derby  ward,"  this  tieing  the  same  lot 
and  the  improvenients  in  which  Miss  Tupper 
owned  an  undivided  half  interest,  the  other 
undivided  half  interest  belonging  to  the 
estate  of  her  sister,  Cornelia  T.  Lang;  and 
of  this  Uiss  Tupper  had  poa session  in- 
dividually and  as  executrix  of  Cornelia  T 

(specilic  legacy  adeemed  hy  failure  of 
fund)  ;  Brad;  v.  Brady,  78  Md.  4B1,  2B  Atl. 
515  (cows  died  during  lifetime  of  testator; 
horses  disposed  of  under  power  in  will); 
White  V.  Winchester,  6  Pick.  48  {stock  sold 
by  testator)  ;  Tomlinson  v.  Bury,  145  Masn. 
346,  1  Am.  St.  Rep  464,  14  N.  E.  137  (dic- 
tum) ;  Unitarian  Soc.  v.  Tufts,  151  Mass. 
76,  7  L.R.A.  390,  23  N.  E.  1006  (stock  sold 
bv  testator) ;  Thayer  v.  Paulding,  200  Mass. 
9S,  85  N.  E.  BS8  idictvm)  ;  Byrne  v.  Hume, 
S6  Mich,  546,  4B  N,  W,  576  (dic(um)  ; 
Wheeler  v.  Wood,  ]04  Mich,  414,  82  N.  W. 
577  (legacy  of  8400  to  be  paid  by  assign- 
ment of  specific  mortgage  held  adeemed  by 
discharge  of  the  mortgage);  Malone  v. 
Mooring,  40  Miss.  247  (slaves  emanci- 
pated); Ford  V.  Ford,  23  N.  H.  212  (dio- 
l«m)  ;  Healey  v.  Toppan,  45  N.  H.  243,  Sfl 
Am.  Dee.  ISB  (specific  legacy  of  perishable 
articles  for  life,  with  remainder  over, 
adeemed  as  to  remaindermnn  b;  perishing 
of  such  articles  during  the  life  term)  ; 
Hoitt  V.  Hoitt,  63  N.  H.  475,  56  Am.  Rep. 
530,  3  Atl.  S04  (corporate  stock  sold  by 
testator)  ;  Qardner  v.  Gardner,  72  N.  H. 
257,  56  Atl.  310  (corporate  stock  disposed 
of  by  teeUtor)  ;  Drake  v.  True,  72  N.  H. 
322,  se  Atl.  749  (corporate  stock  surren- 
dared  by  testator);  Wyckoff  v.  Perrine,  37 
N.  J.  £q.  118  (debt  paid)  ;  Johnson  v.  Con- 
over,  54  N.  J,  Eq.  S33,  35  Atl.  2B1  {dic- 
tum); Abernethy  v,  Catlin,  2  Dem.  341 
(bond  and  mortgage  paid  to  testator)  ; 
T^-ck  T.  MpGillls,  ft  Barb.  35  (bond  and 
mortgage  paid  to  testator)  ;  Humphrey  v. 
Bobinson,  62  Hun,  200,  5  N.  Y.  Supp.  164 
'bond  and  mortgage  discharged  upon  pay. 
ment  to  testator);  Hosea  v.  Skinner,  32 
Misc.  653,  87  N.  Y.  Supp.  627  (corporate 
stock  sold  hy  testator)  ;  Newcomb  v.  St. 
Peter's  Church,  2  Sandf.  Ch.  636  (Btoeka 
■old  by  testator);  Snowden  v.  Bnnks,  31 
X.  C.  (9  Ired.  L.)  373  (slave  sold  hv  tes- 
Utor)  ;  Tayloe  v.  Bond,  45  N.  C.  (Biisbee, 
Eq.)  5  (slave  sold  bv  testator);  Anthony 
V.  Smith.  45  N,  C,  (Buahee,  Eq,)  188  (dic- 
riim)  :  Nooe  v.  Vannoy,  69  N.  C.  (6  ,Tones, 
Fq.)  ]85  (diclum):  Tillman  v.  Tillman, 
as  N.  C.  (6  Jones,  Eq.)  206  (slave  sold  by 
tesUtor);  Starbuck  T.  Starbuck,  93  N.  C. 
'1  L.R.A.(N.8.) 


By  the  twelfth  item  of  her  will,  Mise  Tup- 
per made  Mary  T.  Lang,  Helen  T,  Vaughn, 
Clara  B.  Vaughn,  Isabelle  V.  Smith,  and 
Cornelia  C.  Vaughn  her  residuary  lega- 
tees. On  May  18,  1906,  Miss  Tuppe  in- 
dividually and  as  executrix  of  the  will  of 
her  sister,  Cornelia  T.  Lang,  and  by  virtue 
of  a  power  of  sale  in  the  .will  of  Cornelia 
T„  sold  the  western  half  of  this  lot  to  the 
Hibernia  Bank  for  £5,000.  On  the  12tli 
day  of  the  same  month  she  invested  $2,400 
of  the  proceeds  of  such  sale  in  stock  of 
the  Geogia  State  Building  ft  Loan  Asso- 
ciation, and  took  a  certiHcate  for  it.  No. 
1,428,  in  her  individual  name,  and  at  tlie 
same  time  invested  a  like  amount  of  such 
proceeds  in  stock  of  the  same  association, 
and   took    a   certificate,    No.   1,429,    in   her 

183  (debt  collected  by  testator);  Grogan 
V.  Ashe,  156  N.  C.  286,  72  S,  E.  372  (dic- 
tum) ;  Sharp  V.  MoPherson,  10  Ohio  C.  C. 
181,  6  Ohio  C.  D.  634  (sale  of  property  out 
of  which  legacy  was  to  be  paid)  ;  Gilbreath 
V.  Alban,  10  Ohio,  64  (claim  collected  hy 
testator);  Bell's  Estate,  8  Pa.  Co.  Ct.  454 
(hank  deposit  withdrawn  by  testator); 
Blackstone  v,  Blackstone,  3  Watts,  335,  27 
Am,  Dec.  359  (corporate  stock  soid  by  tes- 
tator) ;  Alsop's  Appeal,  9  Pa.  374  (legacy 
of  corporate  stock  adeemed  when  not  in 
testator's  possession  at  his  death);  Lud. 
lam's  Estate,  1  Pars.  Sel.  Eq.  Cas,  119 
(legacy  of  United  States  loan  certificate 
adeemed  hy  testator  himself  receiving  pay- 
ment) ;  Ludlam-a  Estate,  13  Pa.  188.  af- 
Hrming  3  Clark  (Pa,)  332  (same  as  preced- 
ing case):  Walls  v,  Stewart,  18  Pa.  275 
(land  which  was  source  of  payments  of 
legacy  was  sold  by  testator)  ;  Hoke  v.  Her- 
man, 21  Pa.  301  (debt  partially  paid  dur- 
ing testator's  lifetime)  ;  Smith's  Appeal, 
103  Pa.  669  (testator  withdrew  deposit  out 
of  which  specific  legacies  were  pavahle)  ; 
Black's  Estate,  223  Pa.  382,  72  Atl.  631 
(dictum)  ;  Re  Tillingbast,  23  R.  I.  121,  49 
Atl.  934  (subject  of  legacv  converted  by 
testator  to  bis  own  use)  ;  Cogdell  t.  Widow, 
3  Desauss.  Kq.  346  fdiclum)  ;  Bailey  v. 
Wagner,  2  Strobh.  Eq.  1  (slave  sold  by  tes- 
tator) ;  Rogers  v.  Rogers.  67  S,  C.  168,  100 
Am.  St.  Rep,  721.  45  S.  E.  176  (claims 
against  an  interest  in  a  certain  estate  col- 
lected by  testator);  Tipton  v.  Tipton,  1 
Coldw.  252  (note  disposed  of  by  testator)  ; 
Skipwith  V.  Cabell,  19  Oratt.  768  {diclum): 
Hood  V.  Haden,  82  Va.  688  (state  bonds 
sold  by  testator)  ;  Ellis  v.  Walker,  1  Ambl, 
309  (interest  in  partnership  withdrawn 
from  partnership  by  testator);  Hambling 
V.  Lister,  1  Ambl.  401  (debt  called  in  by 
testator, — adeems  at  least  in  absence  ot 
proof  of  a  contrary  intention)  ;  Purse  V. 
Snaplin,  1  Atk.  414  (dictum);  Lawson  v. 
Stitch.  1  Atk.  507  (dictvm  as  to  collection 
of  debt  bv  testator);  Jeffreys  v,  .Teffreys, 
3  Atk.  ISO  (bank  stock  sold  by  testator); 
Davies  v.  Sforgan.  1  Beav.  405.  3  Jur.  284 
(bond  invalid  at  time  of  testator's  death)  ; 
Cowper  V.  Mantell,  22  Beav.  223,  2  Jur.  N. 
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name  aa  executrix  of  the  nill  of  Comelift 
T.  Lang.  The  balance  of  the  proceeda  of 
the  lale  she  put  in  "the  6  per  cent  atock  of 
■aid  loan  aasociation,"  and  took  two  pnsa 
books  of  depoBita  for  the  tame,  one  of  the 
books  in  the  name  of  heraelf  individuall; 
for  half  of  such  balance,  and  the  other  in 
her  name  aa  executrix  of  the  will  of  Cor- 
nelia T.  Lan|>  for  the  other  half  of  the 
haUnce  of  the  proceeda  of  the  «ale.  J" 
Tupper  died  June  12,  1910,  not  having 
withdrawn  either  of  Bucb  depoaite,  and  hav- 
ing made  no  change   in  her  will. 

Under  a  bill  for  interpleader.  Bled  bv 
the  executor  of  the  will  of  Miaa  Tupper, 
the  question  was  presented  whether  the 
sale  and  conveyance  by  Miss  Tupper  to  the 
bank  of  her  undivided  halt  interest  in 

».  476,  4  WeeL  Rep.  SOO  (leaaehold  con- 
veyed  by  testator)  ;  Jones  v.  South&ll,  32 
Beav.  31,  32  L.  J.  Ch.  H.  S.  )30,  9  Jur.  N. 
8.  93,  8  L.  T,  N.  S.  103,  1  New  Reports, 
IS2,  11  Week.  Rep.  247  (claims  paid  to 
testator]  ;  Ashborner  v.  Macguire,  2  Bro. 
Ch.  108,  2  Eng.  Rut.  Caa.  18  (company 
stock  sold  by  testator)  ;  Badrick  T.  Stevens, 
3  Bro.  Cb.  341  (bond  paid  during  testator's 
lifetime);  Stanley  v.  Potter,  2  Cox,  Ch. 
Cas.  180,  2  Revised  Rep.  26  (debt  paid  to 
testator) ;  Humphreys  v.  Humphreys,  2 
Cox,  Ch.  Cas.  184  (stock  disposed  of  bv 
testator)  ;  Durrant  v.  Friend,  6  DeO.  ft  S. 
343,  21  L.  J.  Ch.  N.  S.  363,  10  Jur.  709 
(subject  of  legacy  lost  at  sea  at  lame  time 
testator  lost  his  life)  ;  Sidebotbam  v.  Wat- 
BOQ,  11  Hare,  170,  1  Week,  Rep.  303  (debt 
paid  in  testator's  lifetime)  ;  Harrison  v. 
Jackson,  L,  R.  7  Ch.  Div,  339,  47  L.  J.  Cb. 
N.  8.  142  (corporate  stock  redeemed  by  cor- 
poration during  testator's  lifetime);  Mac- 
donald  V.  Irvine,  L.  R.  8  Ch,  Di,v.  101.  47 
L.  J.  Ch.  N.  S.  494,  38  L.  T.  N.  S.  153,  28 
Week.  Rep.  381  (bonds  sold  by  testator); 
Re  Lane,  L,  R.  14  Ch.  Div,  85B,  49  L,  J. 
Ch.  N-.  8.  788,  43  L.  T.  N.  S.  87,  28  Week. 
Rep.  764  (stock  surrendered  by  testator)  ; 
Re  Bridle,  L.  H.  4  C.  P.  Div.  336  (mortgage 
paid  during  testator's  lifetime);  Re  Gib- 
Bon,  L.  R.  2  Eq.  S6Q,  35  L.  J.  Ch.  N.  S.  696, 
14  Week.  Rep.  818  (stock  sold  by  testa- 
tor) 1  Oliver  v,  Oliver,  L,  R.  11  Eq,  506,  40 
L.  J.  Cb.  N.  B.  189,  24  L.  T.  N.  B.  330,  IB 
Week.  Rep.  432  (utock  sold  by  tcsUtor)  i 
Birch  V.  Baker,  Moaely,  373  (atock  sold  by 
testator)  ;  Pattison  v.  Pattison.  1  Myl.  ft 
K.  12.  2  L.  J.  Ch.  N.  S.  15  (stock  Bold  by 
testator) ;  Rider  v.  Wager,  2  F.  Wms.  328 
(debt  called  in  by  testator);  Gardner  t. 
Hatton.  6  Sim.  93  (principal  of  mortgage 
received  by  testator)  ;  Clark  v.  Browne,  2 
Smale  A  G.  624,  18  Jur,  803.  2  Week,  Rep. 
865  (diftum)  ;  Fryer  v.  Morris,  9  Ves,  Jr. 
360,  7  Revised  Rep.  222  (debt  collected  bv 
testatrix);  Pawlefa  Case,  T.  Raym.  335 
(dictum);  Aston  v.  Wood.  43  L.  J.  Ch.  N. 
S.  716.  31  L.  T.  N.  P.  293  (gift  of  balance 
due  from  a  partnership  adpemed  by  collec- 
tion thereof  bv  tentiitor)  ;  I.ee  v.  Lee,  27 
L.  J.  Ch.  N.R.  824,  6  Week.  Rep.  846 
40  L.R.A.(N.S.) 


eity  lot  and  the  improvemenU  thereon,-^ 
she  not  afterwards  becoming  possessed  of 
the  Bame,^and  the  investment  by  ,her  of 
the  half  interest  Bhe  own. id  individually 
in  the  proceeds  of  the  sale  iu  corporate 
stock,  was  an  ademption  of  the  devise  of 
her  interest  in  such  property  to  Uary  T. 
Lang.  The  residuary  legatees  under  the 
will  of  Miss  Tupper  contended  that  the 
specific  devise  to  Mary  T.  wal  adeemed 
pro  tanto  by  the  sale  and  reinvestment, 
aod  that  therefore  the  corporate  stock  pur- 
chased by  Miss  Tupper  with  the  proceeds 
of  the  sale  belonging  to  huT  individually, 
the  certiflcate  for  which  was  issued  in  her 
name  individually,  went  to  them  under  the 
residuary  clause  of  her  will.  The  conten- 
tion of  Mary  T.  Lang  was  that  the  apeciflc 

(stock  sold  by  testator);  Makeown  v. 
Ardagh,  Ir.  Rep.  10  Eq.  446  (bond  paid  to 
testator) ;  Longheld  v.  Bantry,  Ir.  L.  R.  15 
Eq.  101  (diclum);  Re  Rally,  2S  Ont.  L. 
Rep.  lie,  20  Ont.  Week.  Rep  482  (debt 
paid  to  testatrix). 

But  a  direction  to  solicitors  to  sell  stock 
which  had  been  specifically  bequeathed,  for 
the  purpose  of  reimbursing  themselves  for 
a  sum  drawn  upon  them  by  the  testator, 
was  held  in  Harrison  v.  Asher,  2  DeO.  ft  5. 
436,  17  L.  J.  Ch.  N.  S.  452,  12  Jur.  833, 
not  to  adeem  the  legacy  where  tbe  solieiton> 
did  not  dispose  of  the  stock  until  after  the 
testator's  death. 

In  a  few  early  canes,  in  case  of  debts, 
etc.,  being  bequeathed,  a  distinction  was 
drawn  between  voluntary  and  compul- 
sory payments,  it  being  held  that  volun- 
tary payment  was  not  a  circumstance  from 
which  to  infer  an  intention  to  adeem, 
but  that  such  an  intention  might  be  pre- 
sumed, unless  otherwise  accounted  for, 
when  the  testator  himnelf  called  in  tht 
money.  See  Stout  v.  Hurt,  7  N.  J.  L.  414; 
Lawson  v.  Stitch,  I  Atk.  607  (dictum)  ; 
Partridge  v.  Partridge.  Caa.  t  Talb.  226. 
0  Mod.  260;  Orme  v.  Smith,  1  Eq.  Cas.  Abr. 
.S02,  2  Vern.  681;  Crockat  v.  Crockat,  2  P. 
Wms.  164;  and  Drinkwater  v.  Falconer. 
2  Ves.  Sr,  6^3.  And  in  the  early  case  of 
Ford  V.  Fleming,  1  Eq.  Caa.  Abr.  302,  2 
P.  Wms.  409,  2  Htrange,  823,  Lord  Chancel- 
lor King  went  so  far  as  to  hold  that  the 
fact  that  tlie  testator  sued  for  a  claim 
which  had  been  speciHcally  bequeathed,  and 
recovered  it,  did  not  adeem  the  legacy,  the 
ground  being  that  the  suit  might  have  been 
brought  merely  because  the  testator  thought 
the  debt  was  in  danger.  But  these  distinc- 
tions no  longer  prevail,  they  being  re- 
pudiated as  unsound  and  fallacious  t^  tbe 
modern  decisions,  the  question  resolving 
itself  into  one  of  identity  rather  than  in- 
tention. See  WvckofT  v.  Perrine,  37  N.  J. 
Kq.  118;  Abernethy  v.  Catlin,  2  Dem.  341; 
Ashburner  t.  M^guire,  2  Bro.  Oh.  108,  2 
Eng.  Rul.  Cas.  18.  holding  that  a  legacj- 
of  a  debt  is  not  adeemed  by  receiving  divi- 
dends in  bankruptcy;  Stanley  v.  Potter. 
2  Cox,  Ch.  Cas.  180,  2  Revised  Rep.  26,  wd 
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deTiae  to  her  was  not  Hdeemed.  Bj  coiuent 
the  case  was  tried  b;  Judge  Walter  G. 
Charlton  without  a  jury.  Evidence  was 
submitted  on  behalf  of  Miss  Lang,  to  the 
effect  that  Miss  Tupper,  in  Januarj,  1906, 
comulted  her  counsel  as  to  the  advisabilit; 
of- selling  the  city  lot  and  reinvestment  of 
the  proceeds  of  the  sale.  She  was  ad- 
vised, as  the  buildings  on  it  were  in  a  di- 
lairidated  condition  and  practically  unten- 
antable, and  bringing  in  little  or  no  in- 
come, that  it  wouid  be  best  to  sell  and  re- 
invest the  proceeds  in  stock  of  the  Georgia 
Btale  Building  &  Loan  Association;  and 
her  counsel  soon  thereafter,  at  her  in- 
stance, wrote  a  letter  to  Mary  T.  Lang 
informing  her  that  Miss  Tupper  was  of 
the  opioion  that  it  was  best  to  sell  the 

diotitm  in  Innes  v.  Johnson,  4  Ves.  Jr.  E6S. 
So  a  conveyance  by  testator  during  his 
lifetime,  of  property  specifically  devised, 
adeems  or  revokes  the  devise.  CouUon  v. 
Holmes,  6  Sawy.  279,  Fed.  Cas,  No.  3,274; 
Bissell  \.  Heyward,  66  U-  S.  580,  24  L.  ed- 
878;  Re  Tillman,  —  Cal.  — ,  31  Pac-  583; 
Connecticut  Trust  k  8.  D-  Co.  v.  Chase, 
75  Conn.  883,  56  Atl.  171;  Worrill  v.  Gill, 
40  Ga.  482;  Re  Miller,  128  Iowa,  012.  105 
S.  W-  105;  Tanner  v.  Van  Bibber,  2  Duv. 
550;  Miller  v.  Malone,  109  Ky.  ]33,  95  Am. 
St.  Rep.  338,  58  S.  W.  708;  Carter  v. 
Thomas,  4  Me.  341 ;  Emery  v.  Union  Soc.  79 
He-  334,-9  Atl.  891;  Hawes  v.  Humphrey, 
9  Pick.  350,  20  Am.  Dec.  481;  Webster  v. 
Webster,  105  Mass.  638;  Coszcns  v.  Jami- 
son, 12  Mo.  App.  452 1  Hattersley  v.  Bissett, 
51  N.  J.  Eq-  697,  40  Am-  St-  Rep-  632,  29 
Atl.  187;  Hoitt  V.  Hoitt,  63  N-  H.  476,  6S 
Am.  Rep.  530,  3  Atl.  604;  Barstow  v.  Good- 
win, 2  Bradf.  413;  Philson  v.  Moore.  23 
Hun,  152;  HoFTmann  v.  Bteubing,  49  Misc. 
157,  98  N.  Y.  Supp.  706;  Adams  v.  Winne, 
7  Paige,  97;  Herrington  v-  Budd,  6  Denio, 
321;  McNaughton  v.  McNaughton,  34  N- 
Y.  201;  Bumham  v.  Comfort,  108  N.  Y. 
535,  2  Am.  St.  Rep.  462,  15  N.  E-  710; 
Skerrett  v-  Burd,  1  Whart-  (Pa.)  246;  Hun- 
ter V.  Mills,  29  S.  C.  72,  6  S.  E.  907;  Le- 
febvre's  Estate,  100  Wis.  192,  76  N.  W. 
971;  Gale  v-  Gale.  21  Beav-  349;  Manton 
V.  Tabols,  L.  R.  30  Ch.  Div.  92,  64  L.  J. 
Ch.  N.  S.  1008,  63  L.  T.  N.  S.  289,  33  Week. 
Rep.  832:  Re  Clowes  [1893]  3  Ch.  214,  2 
Reports,  115,  68  L.  T.  N.  B.  395,  41  Week. 
Rep.  89;  Castle  v.  Fox,  L.  R.  11  Eq.  542, 
40  1,-  J-  Ch-  N.  S-  302,  24  L.  T-  N.  S.  536 
19  Week.  Rep.  840  (dictum)  ;  Be  McMillan, 
4  Ont-  L.  Rep-  416.  And  this  is  true  al- 
though a  purchase  money  mortgage  is  taken 
baek-  Re  Clowes  and  Re  McMillnn,  supra. 
And  in  Baxter  v.  Dyer,  5  Ves.  Jr.  856,  it 
was  held  that  a  devise  is  not  revoked  by  a 
mortgage  in  fee  to  the  devisee.  But  in  ilc- 
Tamtart  v.  Thompson,  14  Pa.  149,  it  was 
said  that  a  mortgage  executed  bv  the  tes- 
tator to  the  devisee  on  the  devised  property 
operated  as  a  revocation  pro  lanto.  S^ 
coBira,  Harkins  v.  Baylcy,  Prec.  in  Ch. 
514.  wherein  it  was  said  that  the  rule  as 
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property  in  question  and  to  reinvest  the 
proceeds  in  other  property.  After  Ibe  sale 
the  same  counsel  advised  Miss  Tupper  to 
invest  the  proceeds  of  the  sale  as  she  did 
invest  it.  It  was  shown  that  Mary  T. 
Lang  was  the  niece  of  Miss  Tupper,  and 
that  the  residuary  legatees  were  close 
friends  of  hers,  with  whom  she  lived  for 
a  number  of  years  prior  to  her  death,  and 
with  whom  she  was  living  when  she  died. 
Other  facts  appearing  upon  the  trial  aie 
set  forth  in  the  opinion  rendered  by  Judge 
Charlton,  as  follows: 

"This  proceeding,  which  is  substantially 
a  bill  of  interpleader,  it  brought  by  the 
executor  of  the  will  of  Mary  Tupper  to  de- 
termine whether  a  designated  sum  of  money 

announced  in  McTaggart  v.  Thompson  ap- 
plied only  where  the  mortgage  was  to  a 
stranger,  and  that  in  case  of  a  mortgage 
to  the  devisee  it  operated  as  an  adem^on 

In  California  it  is  provided  by  statute 
(Civil  Code,  9  1304)  that  an  instrument 
altering  the  testator's  interest  in  a  thing 
disposed  of  by  will,  if  inconsistent  with  the 
testamentary  disposition,  shall  operate  as  a 
revocation  of  the  devise.  Re  Benner,  165 
Cal.  153,  99  Pac-  715,  holding  that  a  devise 
was  revoked  by  the  sale  of  the  subject 
thereof. 

And  a  legacy  of  freedom  from  slavery 
upon  the  death  of  the  testator  is  revoked 
by  a  sale  of  the  slave  by  the  testator,  es- 
pecially where  the  manumission  was  not 
rendered  effectual  by  delivery  of  a  certiflcate 
or  writing  to  the  slave  or  to  some  person 
for  hU  benefit.  Re  Nan  Mickel,  14  Johns. 
324. 

But  it  has  been  held  that  a  devise  of  a 
specific  tract  of  land  is  not  adeemed  tn  toto 
by  a  subsequent  lease,  the  reversion  con- 
tinuing in  the  lessor  subject  to  the  con- 
ditions contained  in  the  lease,  as  such  a 
lease  changes  only  the  tenure  of  the  estate. 
Brady  v.  Brady,  7^  Md.  481,  28  Atl.  615, 
involving  a  lease  renewable  forever;  Kodg- 
kinson  v.  Wood.  Cro-  Car.  23,  involving  a 
lease  for  a  term  of  years. 

— contract  of  disposal. 

A  valid  contract  for  the  sale  of  lands 
specifically  devised  is  a  revocation  of  the 
devise  in  equity.  Walton  v.  Walton,  7 
Johns.  Ch.  2.58,  11  Am.  Dec-  456;  Donohoo 
V.  I*a,  1  Swan,  119,  55  Am.  Dec.  725; 
Watta  V.  Watts,  L.  R.  17  Eq.  217.  22  Week. 
Rep.  105-  And  this  is  true  although  the 
sale  is  rescinded  by  the  mutual  consent  of 
the  parties,  bo  that  the  testator  is  restored 
to  his  former  title  and  dies  seised  of  the 
same  estate.  Walton  v.  Waltbn,  supra; 
Herrington  v.  Budd,  6  Denio,  321. 

But  a  mere  option  to  purchase  which  waa 
not  exercised  during  the  testator's  lifetime 
was  held  not  to  work  an  ademption,  in 
Emuss  V.  Smith,  2  DeG.  &  S.  722,  and  in 
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and  certain  shares  of  stock  sliall  go  under 
the  eleventh  item  of  the  will  as  ft  apeciSc 
legacy,  or  under  the  twelfth  item  be  turned 
over  to  the  residuary  legatees.  The  prop- 
erty epeeiRcalty  devised  in  the  eleventh 
item  was  sold  by  the  testatrix  subsequent- 
ly to  the  making  of  the  will.  She  and 
her  deceased  sister  had  owned  the  prop- 
erty in  common,  and  she  was  the  executrix 
of  her  sister's  will.  She  sold  the  property 
in  both  capacities,  took  the  purchase  money 
check,  and,  without  cashinf;  it,  indorsed 
it  over  to  the  Georgia  State  Building  &, 
Loan' Association,  in  payment  of  stock  in 
that  concern;  the  balance  after  payment 
for  such  being  deposited  to  her  credit  on 
the  books  of  the  company.  The  devisee 
under  the   eleventh   item   is  a  niece  of  the 


testatrix,  not  in  good  health,  and  living 
west.  The  residuary  legatees  are  the  chil- 
dren of  Kn  adopted  daughter  of  the  testa- 
trix, with,  whom  the  latter  lived  until  the 
adopted  daughter  died,  since  which  event 
slie  continued  to  live  with  the  residuary 
legatees.  During  the  lifetime  of  the  daugh- 
ter, ahe  paid  nominal  board;  since  her 
death  she  paid  none.  In  her  will  all  of 
the  interpleaders  are  remembered.  The  in- 
teresting contention  arising  is  whether  or 
not  the  Bale  of  the  interests  in  the  realty 
to  have  passed  under  the  eleventh  item 
adeemed  the  devise  f  The  residuary  lega- 
tees urge  that  the  common  law  prevails  in 
Georgia,  and  that  the  language  of  the  Code 
of  laes  (§g  3332,  3333)  is  to  be  construed 
with    reference    to    it     The    specific    dev- 


Ee  Pyle  [1895]  1  Ch.  724,  84  L.  J.  Ch.  N. 
B.  477,  13  Reports,  306,  72  L.  T.  N.  S.  327, 
43   Week.   Rep.   420. 

Soj  a  mere  offer  by  an  agent  to  sell  the 
subject-matter  of  a  specific  legacy  made 
before,  but  accepted  after,  the  testator's 
death,  was  held  not  to  operate  as  an  ademp- 
tion, in  Re  Pearce,  3  Reports.  SOS,  as  set 
out  in  16  Mews,  Eng.  Case  Law  Dig.  1577, 

And  a  contract  for  the  sale  of  property 
specifically  devised,  together  with  delivery 
of  a  deed  in  escrow,  upon  the  condition  that 
it  be  delivered  to  the  vendee  upon  the  pay- 
ment ol  the  cash  balance  required  by  tlic 
contract,  has  been, held  not  to  revoke  the 
legacy  where  such  payment  and  delivery  of 
the  deed  do  not  take  place  until  a  few 
hours  after  the  testator's  death,  the  ground 
being  that  the  legatee  held  the  legal  title 
during  the  interval  between  the  death  and 
the  delivery  of  the  deed,  and,  being  sub- 
ject to  the  infirmity  of  the  agreement,  was 
entitled  to  any  advantage  arising  there- 
from, and  therefore  to  the  consideration 
paid  for  the  land.  Van  Tassel  v.  Burger, 
IIB  App.  Div.  SOB,  104  N.  Y.  Supp.  273. 

But  in  Weeding  v.  Weeding,  1  Johns.  A 
H.  424,  4  L.  T.  N.  S.  618,  9  Week.  Rep.  431, 
it  was  held  that  a  valid  contract  enterud 
into  after  the  executioti  of  the  will,  giving 
an  option  of  purchase,  adeemed  a  devise  of 
the  property,  although  the  option  was  not 
exercised  until  after  the  testator's  death. 

But  an  unenforceable  contract  of  sale 
does  not  revoke  a,  specific  devise  of  the  prop- 
erty, Crowe  V.  Menton,  Ir.  L.  R.  28  Eq. 
619. 

And  an  attempt  to  convey  the  property 
specifically  devised,  which  fails,  leaving  the 
speciHc  property  in  the  testator,  does  not 
adeem  the  legacy  or  devise,  as  the  property 
may  still  be  delivered  over  to  the  legatee 
in  sperne.  Whitlock  V.  Vaun.  38  Ga.  fifl2. 
holding  that  an  attempted  sale  of  property 
specifically  devised,  wh  ich  foiled  becHUse 
the  purchaser  failed  to  pay  for  it.  did  not 
adeem  the  devise. 

In  New  York,  under  2  Rev,  Stat.  64, 
?  45,  a  contract  to  sell  property  specifically 
l)equeafhed  does  not  revoke  tlio  devise  when 
the  sale  is  not  consummated  during  the  te«- 
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tator's  lifetime.     Van  Tassel  v.  Burger,  su- 
pra. 

— hypothecating  as  security. 

The  mere  hypothecating  of  stock  to  se- 
cure a  debt  does  not  adeem  a  specific  legacy 
of  such  stock,  where  the  stock  is  not  sold 
to  pay  the  debt  secured  until  after  the  tes- 
tator's death.  Re  Voung,  32  Pitteb.  L.  J. 
403,  as  set  out  in  4B  Century  Dig.  col.  30IB, 

And  in  Knight  v.  Davis,  3  Myl.  &  K. 
358,  3  L.  J.  Ch.  N.  S,  81,  it  was  held  that 
the  pledging  of  a  specific  legacy  does  not 
work  an  ademption  thereof,  and  that  the 
legatee  is  entitled  to  have  his  legacy  re- 
deemed or  exonerated  by  the  executor. 

— wrongful  sale. 
Where  the  sale  of  lands  specifically  de- 
vised is  msde  by  the  testator's  son  without 
the  aiJEcnt  or  knowledge  of  the  father,  such 
a  sale  dues  not  adeem  the  specific  devise. 
Beal  V.  Crafton,  5  Ga.  301.  And  the  same 
is  true  of  an  unauthorized  investment  by 
the  testator's  agent  of  the  specific  sum  be- 
queathed. Baaan  y.  Brandon,  S  Sim.  171. 
And  the  wrongful  sale  by  a  third  person 
of  property  specifically  bequeathed  does  not 
adeem  the  legacy.  Donivilie  v.  Tavlor.  32 
Beav.  604,  8  L.  T.  N.  S.  624,  2  New  Re- 
ports, 256,   11   Week.  Rep.  798. 

— effect  of  subsequent  acquisition  or  rever- 

Where  the 
_ueathed  or  dc 
sequently  again  acquired  by  the  testator, 
and  remsina  in  his  possession  at  his  death, 
the  legacv  or  devise  is  held  operative,  in 
Woolery  v.  Woolery,  48  Ind.  B23,  and  in 
Brown   v.  Brown,   16  Barb.  689. 

And  it  is  held  that  the  sale  of  property 
specifically  bequeathed  dnes  not  revoke  the 
legacy  where  there  was  a  simulsted  transfer 
acknowledged  by  the  vendee,  the  propertv 
returning  to  the  teKlator  and  beine  in  esee 
at  his  death.  Re  Blakemore,  43  La.  Ann. 
845,  9  So.  496.  But  in  Walton  v.  Walton. 
T  Johns.  Ch.  2S8,  11  Am.  Dec.  456.  a  con- 
trary conclusion  was  reached,  it  being  held 
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isM  cUima  that  in  Georgia  the  rule  of 
intention  as  taken  from  the  civil  law  pre- 
vail!, and  the  devise  has  not  been  adeemed, 
but  raerelf  traiiBferred  or  (ubetituted,  and 
tba  fair  and  conclusive  deduction  is  that 
the  intention  of  the  testatrix  was  not  to 
adeem  the  devise,  but,  b;  practically  aegre- 
piting  the  purchase  monej,  investing  the 
major  portion,  and  even  preserving  the 
fractional  residue  in  bank,  to  preserve  the 
devise  in  substance.  This,  it  is  urged,  is 
alto  BhowQ  bj  the  fact  that,  having  been 
tenant  in  common  of  the  realty  with  the 
mother  of  the  Bpeciflc  devisee,  the  testatrix, 
as  executrix,  invested  the  proceeds  belong- 
ing to  that  estate  in  identically  the  same 
manner. 

"We   may  eliminate  from  ths  discussion 


the  relations  between  tbs  testatrix  and  the 
contending  parties.  She  was  apparently 
on  alTect innate  terms  with  all  of  them. 
In  doing  this,  it  seems  to  me  that  the  ques- 
tion of  intention  is  also  practically  elim- 
inated. The  suggestion  is  strong  that  the 
course  pursued  by  the  testatrix  in  imme- 
diately investing  the  proceeds  and  deposit- 
ing the  fractional  sum  would  indicate  an 
intention  to  keep  the  thing  itself  distinct, 
however  changed  its  general  aspect.  The 
difliciilty  about  such  a  conclusion  arises 
from  the  uncertainty  of  a  deduced  inten- 
tion, as  distinguished  from  intention  ex- 
pressed. This  may  have  been  the  inten- 
tion of  the  testatrix,  or  it  may  not.  Thera 
is  no  presumption  arising  from  the  con- 
duct   of    the     testatrix.      Hhe    may     have 


that  where  a  testator  lawfully  and  validly 
conveys  the  estate  devised,  the  devise  is  re- 
voked, even  though  he  take  it  back  again 
by  the  same  instrument,  and  dies  seised  of 
the  same  estate.  And  see  Herrington  v. 
Budd,  S   Denio,   321. 

— gift  to  legat«e- 
A  gift  or  conveyance  to  the  legatee  by 
the  testator  during  his  lifetime,  of  a  thing 
speciBcally  bequeathed  or  devised  to  him, 
will  adeem  the  legacy-  Gilmer  v.  Gilmer, 
42  Ala.  0,  holding  that  a  gift  to  the  legatee 
of  certain  notes,  of  one  of  such  notes, 
adeemed  the  legacy  to  that  extent;  Reed  v. 
Copeland,  50  Conn.  4T3,  47  Am.  Rep.  663i 
Worrill  t.  Gill,  46  Oa.  4S2,  holding  that  a 
gift  to  the  legatee  of  property  specifically 
devised  to  him  adeemed  the  devise,  not- 
withstanding B  life  estate  was  reserved  in 
the  teatator;  Davis  v.  Close,  104  Iowa.  261, 
73  N.  W.  BOO,  to  the  same  effect  as  Gil- 
mer's Case,  supra;  Rice  v.  Rice,  —  Iowa, 
— ,  119  N.  W,  714,  holding  that  a  specific 
devise  of  lands  was  adeem^  bv  gift  thereof 
to  the  legatee;  Rice  v.  Rice,  14T  Iowa,  1, 
34  LJl.A.(N.S.)  917,  125  N.  W.  826.  same 
as  next  preceding  case ;  Kean's  Will.  9  Dana. 
25,  holding  that  ft  deed  to  the  devisee  dur- 
ing life  of  testator  revoked  a  specific  devise, 
whether  no  intended  or  not:  Floyd  v.  Flovd, 
7  B.  Moti.  S90,  holding  that  a  gift  to  the 
legatee  of  slaves  which  had  been  Boecillcal- 
Iv  bequeathed  him  adPemed  the  beouest; 
(Jregorv  v.  Lansing,  US  Minn.  73,  131  N. 
W.  1010,  same  bh  Rice  v.  Rice,  suprs; 
Marshall  v.  Hartztelt,  08  Mo.  App,'  17fl.  71 
^.  W.  10S1.  same  as  Rice  v.  Rice,  supra: 
Pickett  V.  I.eonard,  10+  N.  C.  326,  10  S. 
E.  466,  same  as  Rice  v.  Rice,  supra. 

— sale  under  process  of  law. 

The  fact  that  the  alienation  is  bv  process 
of  law.  as  by  a  sale  for  taifps,  has  been 
held  not  to  affect  the  question,  the  aliena- 
tion adeeming  the  devise.  Borden  v.  Bor- 
den, 2  R.  I.  Q4. 

And  the  snme  conclusion  has  been 
reached  where  the  sale  was  made  in  emi- 
nent  domain  proceedings.  Ametrano  t. 
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Downs,  170  N.  Y.  38S,  58  L.R.A.  719,  88 
Am.  St.  Rep.  87],  03  N.  E.  340;  Re  Man- 
chester &  S.  R.  Co.  19  Beav.  363;  Mantou 
v.  Tabois,  L.  R.  30  Ch.  Div.  92,  64  L.  J, 
Ch.  N.  S',  1008,  53  L.  T.  N.  S.  28B,  33  Week. 
Rep.  832;  Re  Dowsett  [1901]  1  Ch.  308, 
70  I..  J.  Ch.  X.  S.  149,  49  Week.  Rep.  268; 
Re  Bagot,  31  L.  J.  Ch.  N.  S.  772,  6  L.  T. 
N.  S.  774,  10  Week,  Rep.  607;  Watts  v. 
Watts,  L.  R.  17  Eq.  217,  22  Week.  Hep.  105. 

And  in  Re  Spraj^e.  13  Ont.  Week.  Rep. 
741,  affirmed  in  16  Ont.  Week.  Rep.  40,  it 
was  said  that,  in  the  absence  of  statute,  a 
sale  of  lands  specillcnlly  devised,  even 
though  effected  by  act  of  Parliament,  would 
work  an  ademption. 

As  to  elfect  of  sale  under  orders  in 
lunacy,  see  Re  Freer,  Jones  t.  Green, 
Holmes  V.  Goodworth,  and  Miller  v.  Miller, 
as  set  out  infra,  subdivis)<m  "Alienation 
while  testator  is  insane." 

— removal   of  subject  of  legacy. 

Where  property  is  described  in  a  specific 
bequest  ss  at  a  particular  place,  a  perma- 
nent removal  of  the  property  from  such 
place  Bdeems  the  legacy.  .Spencer  v.  Spen- 
cer, holding  that  a  speciflc  devise  of  the 
furniture  in  a  certain  bouse  was  adeemed 
Iiy  the  permanent  removal  of  all  the  tes- 
tator's furniture  from  such  house.  See,  to 
t!ie  same  effrct,  Glagrove  v.  Coore,  27  Beav. 
13S;  Green  v.  Syraonds,  1  Bro.  Ch.  129, 
note.  Houlrting  v.  Cross.  1  Jur,  N.  S.  250, 
3  Week.  Rep.  334;  Hcseltine  v.  Heseltine, 
3  Madd.  Ch.  276;  Colleton  v.  GtiHh.  6  Rim. 
19,  2  L.  .T.  Ch.  N.  S.  75:  and  Shaftshnry 
V.  Shaflabury.  2  Vern.  747. 

But  it  has  been  intimated  that  a  differ- 
ent rule  would  apply  where  the  removal  is 
temporary  only  (Spencer  v.  Spencer,  21  • 
Beav.  .')4S:  Land  v.  Devavnes,  4  Bro.  Ch. 
537;  Brooke  v.  Warwick.  2  DcO.  A  S,  425, 
12  Jur.  912,  affirmed  in  1  Hall  t  T.  142,  IB 
L.  J.  Ch.  N.  S.  137,  13  Jur.  547)  ;  or  for 
purposes  of  safety  (N'orreys  v.  Franka, 
Ir.  Rep.  B  Eq.  18)  ;  or  for  a  necessary  pur- 
pose [Moore  v.  Mnore,  1  Bro.  Ch,'  127; 
Chapman  v.  Hart,  1  Ves.  Sr.  271,  wherein 
a  distinction  was  drsivn  between  a  house 
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knowD  that  the  common-law  rule  prevailed, 
and  itill  have  been  Batiafied  to  htTe  it  sa. 
Or  she  may  have  been  ignorant  that  auch  a 
ruls  ever  existed,  or  that  any  change  in 
the  language  of  her  devise  was  necesaar;. 
Who  cannot  tell  with  any  degree  of  ap' 
proximate  certainty!  Intention  is  the  law 
of  wills  in  Georgia;  but  the  Georgia  au- 
thorities on  this  line  are  chiefly  concerned 
with  the  interpretation  of  wills,  not  in 
the  aBcertainioent  of  modifl cations  of  doc- 
trines which  involve  conduct.  It  the  com- 
mon-law rule  applies,  then  this  devise 
would  be  adeemed,  unless  that  rule  is  sub- 
ject to  modification  through  intention.  If 
this  be  a  true  rendition  of  the  rule  in 
Georgia  in  its  last  analysis,  then  manifest- 
ly   the    intention    which    ia    so    contTOlling 


as  to  set  aside  a  rule  must  be  clear  and 
explicit,  and  the  conclusion  from  the  evi- 
dence showing  it  must  not  be  susceptible 
of  two  constructions.  In  other  words,  the 
conclusion  must  be  exclusive.  Even  in  the 
construction  of  legacies,  when  the  courts 
are  enjoined  to  seek  diligently  for  the  in- 
tention of  the  testator,  and  give  effect  to 
the  aame,  there  must  be  consistency  with 
the  rules  of  law,  and,  notwithstanding  the 
great  pow^  to  remodel  sentences,  the  in- 
tention must  at  last  be  clear  and  unques- 
tionable; and  if  the  clause  as  it  stands  may 
have  effect,  it  is  given  that  effect,  however 
well  satisfied  the  court  may  be  of  a  differ- 
ent testamentary  intention.  Code,  S  3324. 
If  this  be  true  when  the  matter  under  con- 
sideration   ia   spec i Realty   subjected   to   the 


and  a  ship,  it  being  said  that  removal  from 
the  latter  would  not  work  an  ademption)  ; 
or  by  a  third  party  by  fraud,  to  defeat  the 
legacy  (Shaftsbury  t.  Shaftsbury,- 2  Vern. 
747). 

So,  it  has  been  held  that  where  a  tes- 
tator bequeaths  the  household  furnitnre  in 
a  certain  house,  and  such  goods  are  not 
there  at  the  time  of  his  death,  because  of 
a  prior  refusal  of  the  tenant  occupying 
such  place  to  permit  them  to  he  stored 
there,  the  legacy  is  not  adeemed,  and  the 
goods,  which  had  been  stored  in  another 
place,  passed  under  the  legacy.  RawHn- 
son  T.  RawlinBoU,  L.  R.  3  Ch.  Div.  302. 


erty,  a  leasenold  held  by  the  purchaser 
merges  therein  and  adeems  a  specific  legacy 
of  such  leasehold.  Emuss  v.  Smith,  2  DeG. 
t  8,  722;  Capel  v.  Girdler,  9  Ves.  Jr,  50Q, 
7  Revised  Rep.  289. 

And  a  bequest  of  a  sublease  is  adeemed 
by  the  testator  taking  an  assignment  of 
the  original  lease.  Porter  v.  Smith,  16 
Sim.  251.  12  Jur.  931. 

And  the  devise  of  a  mortgage  in  fee  is 
adeemed  by  a  subsequent  purchase  of  the 
equity  of  redemption.  Yarrtlev  v,  Holland, 
L.  R.  20  Eq.  42S.  .13  L.  T.  N.  S.  301. 

So.  it  is  held  that  a  specific -devise  of  the 
equitable  fee  in  an  estate  is  revoked  where 
the  testator  afterwards  takes  a  Konveyance 
to  uses,  to  bar  dower  in  his  own  favor. 
Jacob  V.  Jacob.  82  L.  T.  N.  S.  270,  affirm- 
ing 78  L.  T.  K.  S.  825.  which  aPfirmeii  78 
L.  T.  451 ;  Plowden  v.  Byde.  2  Sim.  N.  S. 
■]71,  21  L.  J.  Ch.  N.  S.  '329,  16  Jur.  512, 
reversed  on  other  grounds  in  2  DeG.  M.  ft 
G.  BB4,  21  L.  J.  Ch.  N.  S.  708.  IB  Jur.  823; 
Rawlins  v.  Burgis.  2  Vea.  ft  R.  382. 

However,  where  the  testator  owns  a  par- 
tial freehold  and  a  len  Heboid,  and  be- 
queaths both,  a  subsequent  purchase  of  the 
reversion  of  the  leasehold  will  not  adeem 
the  devise,  but  the  whole  of  the  messauge 
will  pass  by  the  devise.  Miles  v.  Miles, 
40  L.R.A.(N.8.) 


L.  R.  1  Eq.  402,  35  Beav.  IBl,  35  L.  J.  Ch. 
N.  S.  315,  12  Jur.  N.  S.  116,  13  L.  T.  N. 
8.  607,  14  Week.  Hep.  272. 

And'  a  devise  of  an  equitable  estate  in 
specific  property  is  held  not  adeemed  by  the 
Bubisequent  acquisition  by  the  testator  of 
the  legal  title.  Dingwell  v.  Askew,  1  Cox, 
Ch.  (08.  437. 


— alienation  while  testator  Is  insane. 

It  has  been  held  that  the  expenditure  by 
the  lunatic's  committee,  of  a  deposit  of 
money  which  had  been  specifically  be- 
queathed, did  not  adeem  the  legacy,  and 
that  the  legatee  was  entitled  to  the  amount 
of  the  legacy  from  the  remainder  of  tlie 
estate.  Re  Carter,  71  Misc.  40fl,  130  N.  Y. 
Supp.  201. 

And  under  the  rule  that  legacies  are 
adeemed  only  where  such  an  intention  ap- 
pears on  the  part  of  the  testntor  himself, 
it  was  held  in  Wilmerton  v.  Wilmerton,  28 
L.R.A.{N.S.)  401,  100  C.  C.  A.  366,  178 
Fed.  866,  that  the  collection  of  a  part  of  a 
specific  legacy  by  the  conservator  of  an 
incompetent  testator  did  not  adeem  the 
legacy  pro  ianto,  in  the  absence  of  other 
evidence  that  such  was  the  testator's  in- 
tention. 

But  a  contrary  conclusion  was  reached 
in  Hoke  v.  Herman,  21  Pa.  301.  wherein  it 
was  held  that  payment  of  a  debt  to  the 
committee  of  the  insane  testator  adeemed 
a  legacy  of  the  debt. 

And  in  Re  Freer,  I..  R.  22  Cb.  Div.  622. 
52  L.  J.  Ch.  N.  S.  301,  31  Week.  Rep.  426, 
it  was  held  that  a  sale  of  stock  which  had 
been  specitically  hpqueatbed,  under  an  or- 
der in  lunacy,  adeemed  the  legacy.  And 
the  snme  conclusion  was  reached  in  Jones 
V.  Green,  L.  R.  6  Eq.  S.-i.-),  37  L.  J.  Ch.  N. 
S.  603.  16  Week.  Rep.  603:  and  In  Holmes 
V.  Goodworth,  7  L.  J.  Ch.  128;  and  In  Mil 
ler  V.  Miller,  25  Grant.  Ch.  {U.  C.)  224, 
as  to  farm  stock  and   implements.     As  to 
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test  of  intention,  how  much  more  impera- 
tivo  ii  the  neceaaity  for  cleariieBB  of  inten- 
tion where  the  subject  does  not  involve  the 
construction  of  language,  but  the  interpre- 
tation of  conduct.  Nor  is  this  at  all  af- 
fected by  the  fact  that  intention  enters  fre- 
quently into  the  question  of  ademption. 
For  instance,  where  money  bequeathed  is 
paid  over  during  the  lifetime  of  the  testa- 
tor, the  intention  with  which  the  money  is 
paid  over  may  well  determine  whether  the 
testator  had  in  mind  the  legacy,  or  gift 
and  legacy  were  distinct  matters.  What- 
ever may  be  deduced  from  the  general 
language  of  Beall  v.  Blake,  16  Ga.  IIB,  the 
Code  of  Georgia  expresses  substantially 
the  common-law  rule,  and  in  SS  3332  and 
3333   expresses   the   exceptions   which   may 


well  have  been  suggested  by  the  Indignant 
protest  in  that  case.     These  exceptions  are 

(the  property  having  been  conveyed  to  an- 
other) :      (1)   Redemption  of  the  property. 

(2)  Abortive  conveyance.  (3)  Exchange 
for  property  of  like  character.  (4)  Change 
of  investment  of  a  fund.  In  the  last  two 
instances  the  law  deems  the  intention  to 
substitute  merely.'  Unless  sinne  one  of  these 
exceptions  applies,  then  the  general  rule 
in  Georgia,  as  it  was  under  the  common 
law,  is  ademption  when  the  specific  prop- 
erty is  conveyed  to  another.  There  is  noth- 
ing said  in  any  of  the  seotions  in  regard 
to  the  tracing  of  funds.  If  there  is  ex- 
change, it  must  be  for  property  of  like 
character,  and  this  whether  it  be  swapping 
or  reinvestment.     If  the  legacy  is  a  fund. 


power  of  one  lacking  testamentary  capacity, 
to  revoke  a  will,  see  note  to  Ke  Goldsticker, 

18  L.R.A.(N.s.)  ea. 


— ademption  pro  fonts. 

In  connection  with  the  foregoing  eases, 
it  may  be  worthy  of  note  that  the  doctrine 
of  ademption  by  alienation  is  generally  held 
to  operate  pro  tonfo  only,  so  that  where  hut 
part  of  the  legacy  or  devise  has  been  alien- 
ated, the  remainder  still  passes  to  the 
legatee.  See  the  following  cases,  which  so 
hold:  Gilmer  v.  Gilmer,  42  Ala.  9;  Jacobs 
V.  Button,  70  Conn.  360,  65  AU.  150;  New 
.^Ibanv  Trust  Co.  v.  Powell,  29  Ind.  App. 
484,  C4  N.  E.  640;  Warren  v.  Taylor,  56 
Iowa,  182,  9  N.  W.  128;  Floyd  v.  Floyd, 
7  B.  Mon,  290;  Hepp  v.  Lafonta,  4  Mart. 
K.  a  428;  Gelbach  v.  Shively,  67  Md.  4B8, 
10  Atl.  247:  Brady  v.  Brady,  78  Md.  461, 
28  Atl.  515;  White  v.  Winchester,  6  Pick. 
48;  Hawes  v.  Humphrey,  9  Pick.  350,  20 
Am.  Dec.  481;  Webster  v.  Webster,'  106 
Mass.  538;  Wells  \.  Wells,  3S  Miss.  033; 
Cozzens  v.  Jamison,  12  Mo.  App.  452; 
Roitt  v.  Hoitt,  63  N.  H.  475,  66  Am.  Rep. 
.MO.  3  Atl.  804;  Gardner  v.  Gardner,  72 
K.  H.  257.  50  Atl.  316;  Drake  v.  True,  72 
N.  H.  322,  S6  Atl.  749;  Gardner  v.  Printup, 
2  Barb.  83;  Pbilaon  v.  Moore,  23  Hon,  152; 
Walton  Y.  Walton,  7  Johns.  Ch.  258,  11 
Am.  Dec.  458;  Pickett  v.  Leonard,  104  N. 
r.  328.  10  8.  E.  466;  AIsop's  Appeal.  9 
Pa.  374;  McTaggart  v.  Thompson,  14  Pa. 
14B:  Hoke  v.  Herman.  21  Pa.  301;  Borden 
T.  Dorden,  2  R.  I.  B4;  Re  Tillinghast,  23 
R.  I.  121.  49  Atl.  634;  Bailev  v.  Wajfner, 
2  Strobh.  Eq.  ];  Tipton  v.  Tipton,  1  Coldw. 
2.52:  Ellis  v.  Walker,  1  Ambl.  309;  Jef- 
frevi  V.  Jeffrevs,  3  Atk.  120;  Jones  v. 
Sonthall,  32  Beav.  31,  32  T^.  J.  Hi.  N.  S. 
lan,  ft  .Tur.  N.  S.  93.  8  L.  T.  N.  S.  103.  1 
New  Reports,  152,  11  Week.  Rep.  247: 
Flnmphreva  v.  Humphrevs,  2  Cox,  Ch.  Cm. 
184:  Hodgkinson  v.  Wood,  Cro.  Car.  23; 
Wreh  V.  Baker,  Moselv.  STS;  Aston  v. 
Wnofl,  43  L  J.  Ch.  N.  S,  715.  31  L.  T.  N. 
8.293. 

In  New  Tork  it  was  provided  by  2  Rev.  i 
40  L.R.A.(N.S.) 


Stat.  64.  §§  46-48,  that  a  change  in  the 
property  of  the  testator  subsequent  to  the 
execution  of  the  will  could  operate  as  a  rev- 
ocation of  the  devises  in  the  will  just  so 
far  as  the  alteration  in  the  property  has 
had  the  effect  to  place  it  beyond  the  opera- 
tion of  the  provisions  of  the  wilt,  and  no 
farther.  Van  de  mark  v.  Vandemark,  26 
Barb.  416,  holding  that  a  devise  was  re- 
voked pro  tanto  by  the  conveyance  of  a  por- 
tion  thereof  by  the   testator. 

Intention  as  affecting  question. 

In  case  of  a  sale  or  other  extinction  of 
the  subject-matter  of  the  legacy  or  devise, 
many  courts  have  presumed  an  intention 
that  the  legacy  should  fail.  See  Kenaday 
V.  Sinnott,  179  U.  S.  806,  46  L.  ed.  339,,  21 
Sup.  Ct.  Rep.  233;  White  v.  Winchester, 
B  Pick,  48;  Borden  v.  Borden,  2  R.  I.  98; 
and  Hambling  v.  Lister,  1  Arabl,  401.  The 
only  ease  to  the  contrary  seems  to  be  the 
early  case  of  Birch  v.  Baker,  Mosely,  373, 
in  which  it  was  said  that  no  such  presump- 
tion would  be   indulged. 

And  the  courts  in  some  instances  have 
expressly  held  that  a  conveyance  during 
the  testator's  lifetime  of  property  tpeciflc- 
ally  devised  operates  aa  an  ademption  or 
revocation  of  the  devise,  whether  so  in- 
tended or  not,  the  question  being  held  to  be 
one  of  identity  rather  than  of  intention. 
Kean'a  Will,  9  Dana,  26;  Reck  v.  McGillis, 
9  Barb.  36;  Walton  v.  Walton,  7  Johns. 
Ch.  268,  11  Am.  Dec.  458;  Hoke  v.  Her- 
man, 21  Pa.  301;  Humphreys  v.  Humphreys, 
2  Cox,  Ch.  Cas.  184;  Harrison  v.  Jackson, 
L.  R.  7  Ch.  DIv.  339,  47  L.  J.  Ch.  N.  8. 
142;  Re  Bridle,  L,  R.  4  C.  P.  Div.  336; 
Oliver  V.  Oliver,  L.  R,  11  Eq.  606,  40  L.  J. 
Ch.  N.  8.  189,  24  L.  T.  N.  8.  350,  19  Week. 
Rep.  432;  Lonefield  v.  Bantry,  Ir.  L.  R.  IS 
Eq.   101    idictum). 

But  it  has  been  broadly  stated  [BchII  v. 
Blake,  18  Ga.  119,  set  out  at  length  in 
Lako  V.  VAroHN)  that  whether  a  specific 
Ie(!acy  has  been  adeemed  or  not  depends 
upon  whether  the  testator's  intention  was 
to  adeem  it,  but  in  Land  v.  Vatjohw  it  it 
said  that  this  rule  does  not  extend  to  aba^v.' 
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reiavestment   gf  the   fund   does   not   alTcct 
the  legacj'. 

"The  case  at  bar  comes  within  none  of 
these  declared  exceptions.  The  property 
waa  real.  It  was  sold, — ao  far  as  the  testa- 
trix was  concerned,  destroyed.  It  waa  not 
exchanf^d,  either  by  act  of  the  parties 
or  by  her  individual  act,  for  property  of 
like  character.  On  -the  contrary,  the  pro- 
ceeds, having  became  personal  property,  re- 
mained so  until  she  died.  She  happened 
to  have  put  it  in  a  certain  stock.  She 
could  have  spent  it,  or  done  anything  else 
with  it.  She  did  none  of  the  things  the 
Code  recognizes,  or  the  common  law  recog- 
nized, as  substitution  which  would  avoid 
ademption.  I  do  not  understand  that  Beall 
T.  Blake,  undertakes  to  declare  that  the 
common  law  in  regard  to  the  doctrine  of 
ademption  was  not  law  in  Georgia  at  the 
time  it  was  rendered.  The  attack  was  on 
Lord  Thurlow's  construction  of  the  com- 
mon law,  which  apparently  eliminated  in- 
tention in  all  events.  This  was  not  appar- 
ently the  common  law,  as  is  clearly  shown 
by  tbs  excepted  instances  set  out  in  the 
opinion  in  that  ease.  But  it  would  make 
Beall  T.  Blake  as  extreme  aa  Lord  Thurlow 
if  it  were  to  he  held  that  in  every  instance 
intention  governs.  To  do  this  would  he 
to  ignore  the  positive  law  of  the  Code;  and 
that  may  not  he  done,  even  if  it  conflicts 
with    intention.      In   the   presence   of   posi- 


tive law,  a  testator  is  not  belpleai,  nor 
is  the  dispositinn  of  hia  property  taken 
from  him.  He  could  add  a  codicil,  if  he 
saw  fit.  If  he  elects  to  allow  the  item  to 
stand,  and  the  property  to  so  change  aa, 
under  the  law  of  Georgia,  to  bring  about 
ademption,  then  the  legacy  or  devise  is 
adeemed.  I  therefore  conclude  that  the  de- 
vise in  the  eleventh  item  has  been  adeemed, 
and  the  property  concerned  in  the  inter- 
pleader falls  within  the  operation  of  the 
residuary  clause.  Even  if  I  had  concluded 
that  the  intention  of  the  testatrix  might 
govern  the  situation,  and  modify  either  the 
common-law  rule  or  tlie  lagnuage  of  the 
Code,  I  cannot  deduce  from  the  facts  pre- 
sented an  intention  on  the  part  of  the  tes- 
tatrix to  avoid  ademption.  The  argument 
is  persuasive,  and  the  relations  between  the 
testatrix  and  the  residuary  legatees  are 
equally  suggestive.  That  the  one  waa  of 
her  blood  and  not  in  good  health  might 
well  influence  her  mind;  that  the  others 
resided  with  her,  sustained  the  most  inti- 
mate relations  with  her,  and  were  the  com- 
panions of  her  last  years,  constitute,  as  we 
know,  demands  on  the  heart,  and  frequent- 
ly of  more  potency  than  those  baaed  upon 
mere  relationship." 

A  decree  was  entered  in  accordance  with 
the  opinion.     To  thia  decree  Mary  T.  L«ng 


lute  salea  hy  the  testator  of  property  spe- 
cillcally  bequeathed,  but  should  he  limited 
to  the  tact«  of  the  Beall  Case,  in  which 
the  disposal  depended  upon  a  contiiifjency. 
And  in  Rue  v.  Cornell,  148  N.  C.  302,  62 
S.  E.  306,  where  the  testator  clearly  in- 
tended that  all  the  testator's  right,  title, 
and  int«Teat  to  certain  land  should  pass, 
it  was  held  that  the  successful  prosecution 
after  the  teatator's  death  of  a  claim  of  a 
third  person  of  a  right  to  purchase  the 
property  did  not  adeem  the  devise,  althoiiRli 
the  claim  existed  before  the  testator's  death. 
And  some  of  the  early  English  cases  con- 
tain statements  to  the  same  effect.  See 
Bronsdon  v.  Winter,  1  Ambl.  57,  and  Cole- 
man V.  Coleman,  2  Ves.  Jr.  839. 

In  a  number  of  jurisdictions,  however, 
the  legislature,  in  order  to  avoid  the  strict 
rule  of  the  common  law  that  the  testator's 
intention,  except  as  it  is  gathered  from  the 
will  itself,  cannot  alTcct  the  question  of 
ademption,  have  regulated  the  question  by 
statute,  the  general  tenor  of  such  enact- 
ments being  to  make  the  question  depend 
upon  the  testator's  intent. 

Thus,  in  Kentucky  it  is  provided  by  stat- 
ute (Rev.  Stat,  chftti.  46.  art.  3,  Kentuckv 
Stat.  S  206S)  that  the  conversion  in  whole 
or  in  part  of  property  devised  to  one  of 
testator's  heirs  into  other  property  or  thing 
shall  not  he  an  ademption  of  the  legacy  or 
devise  unless  the  testator  so  intended,  hut 
the  devisee  shall  receive  the  value  of  such 
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devise  unless  a  contrary  intention  appear; 
and  that  the  removal  of  property  devised 
shall  not  operate  as  an  ademption  unless  a 
like  contrary  intention  is  manifest.  See 
WicklilTe  v.  Preaton,  i  Met.  (Ky.)  178. 
holding  such  atatute  applicable  to  both 
realty  and  personalty;  Lilly  v.  Curry,  fl 
Bush,  590.  holding  such  statute  limited  to 
heirs  of  the  testator;  Haaelwood  v,  Web- 
ster, 82  Ky.  409,  holding  that  the  common- 
law  rule  of  ademption  by  alienation  applied 
except  as  to  heirs  of  tlie  testator;  Miller 
V.  Malone,  109  Ky,  133,  05  Am.  St.  Rep. 
338,  63  S.  W.  708.  and  Franck  v.  Franck, 
24  Ky.  L.  Rep.  1790,  72  S.  W.  275,  holding 
that  the  statute  did  not  apply  to  a  devise 
of  personaltv  to  testator's  daughter-in-law. 

And  in  Wisconsin,  under  Rev.  Stat.  1878. 
%  2378,  which  provides  that  every  devise 
of  land  shall  be  construed  to  convey  all 
the  estate  of  the  devisor  therein,  unless  it 
shall  clearly  appear  by  the  will  that  he 
intended  to  coTivey  a  less  estate,  a  speciflc 
devise  of  land  has  been  held  not  revoked  hy 
a  subsequent  contract  of  sale,  where  there 
is  nothing  to  indicate  an  intention  to  re- 
voke. Lafehvre's  Estate,  100  WU.  192,  75 
N.  W.  971. 

And  in  Alabama  it  is  provided  by  statute 
(Code,  SS  ]fif2.  1603)  that  a  contract  for 
oonveynnce  of  anv  iironerty  specifically  de- 
Vispd  does  not  revcke  the  devise  where  any 
part  of  the  purchase  money .  remains  un- 
paid, unless  an  intention  to  revoke  plainly 
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Fish,  Ch.  J,  delivered  the  opinion  of 
the  court: 

Counsel  for  the  plaintiff  in  error  contend 
thkt  "when  the  testator  conveys  to  an- 
other the  specific  property  bequeathed, 
and  does  not  afterward  become  possessed 
of  th«  same,"  whether  such  legacy  is 
adeemed  depends  upon  the  intention  of  the 
testator,  and  they  rely  largely  upon  the 
ease  of  Bealt  t.  Blake,  IB  Oa.  119,  as  au- 
thority to  sustain  such  contention.  One 
of  the  headnotes  to  that  case  is  as  follows: 
"Whether  a  specifle  legacy,  if  not  illegal, 
has  been  adeemed  or  not,  depends  on  wheth- 
er the  testator's  intention  has  been  to 
adeem  it."  While  this  language  is  broad. 
it  miurt  be  construed  in  connection  with  the 
facts  of  the  esse  then  under  consideration. 
A  testatrix,  in  one  item,  bequeathed  $1,000 
to  a  certain  legatee,  but  provided  that  the 
legacy  should  remain  in  the  hands  of  her 
executor  (or  four  years,  for  the  purpose  of 
defraying  therefrom  the  expenses  of  any 
lawsuit  which  might  be  commenced  within 
that  time,  by  the  relatives  of  the  husband 
of  the  testatrix,  "for  the  recovery  of  any 
of  the  property  left  by  bim  to  me;  and  if 
such  suit  should  terminate  in  favor  of  my 

appears.  Powell  v,  Powell,  30  Ala.  697; 
Welsh  T.  Pounders,  36  Ala.  669;  Slaughter 
V.  Stephens,  81  Ala.  418,  2  So.  145,  con- 
struing Code  I  228T,  which  is  the  same  in 
effect  as  the  provision  of  the  earlier  Code. 

In  Alabama  it  is  further  provided  by 
etatyte  (Code  S  1603)  that  "a  charge  or 
encumbrance  upon  any  re  si  or  personal 
property  to  secure  any  money  or  the  per- 
formance of  any  contract  does  not  operate 
as  a  revocation  of  any  devise  or  bequest  of 
such  estate  previously  executed,  unless  it 
appears  from  the  will  or  instrument  creat- 
ini;  such  charfre  or  encumbrance  that  such 
was  the  intention  of  the  testator."  Stubbs 
V.  Houston,  33  Ala.  5SS,  holding  a  devise 
of  proper tv  not  revoked  by  a  subsequent 
mortf^aRe  thereof,  where  no  such  intention 
apneared  either  in  the  mortgage  or  in  the 
will   itself. 

And  where  the  object  of  the  statute  is  to 
prevent  a  partial  alienation  from  destroy' 
ing  the  devise,  except  in  cases  where  the 
parpose  of  the  testator  to  give  that  effect 
to  the  alienation  is  manifpat,  or  where  the 
provision  by  which  the  alienation  is  made 
is  inconsistent  with  the  terms  or  nature  of 
the  devise,  no  revocation  occurs  by  a  par- 
tial alienation  of  the  property  specifically 
devised,  where  no  inter  tion  to  revoke  ie 
manifest  in  the  deed  and  its  provisions  are 
not  inconsistent  "with  the  terms  and  nature 
of  the  devise,"  Swails  v.  Swails,  98  Ind. 
611. 
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estate,  then  the  above  legacy,  after  deduct- 
ing said  expense,  to  be  paid  to  [the  leg- 
atee},— if  unfavorable,  then  the  said  legacy 
to  be  null  and  void."  In  another  item  she 
bequeathed  certain  negro  slaves  and  other 
property  to  another  legatee.  Thus,  on  the 
face  of  the  will,  the  first  specific  legacy 
mentioned  was  made  subject  to  the  result 
of  a  possible  litigation  which  might  be  pros- 
ecuted by  the  relatives  of  the  husband  of 
the  testatrix.  It  was  expressly  coupled 
with  a  condition.  There  was  no  condition 
attached  to  the  second  specifle  legacy,  and 
the  court  held  that  as  t^  it  the  intention 
was  to  bequeath  the  property  abeolutely. 
After  the  death  of  the  "testatrii,  the  rel- 
atives of  her  husband  brought  the  suit 
which  she  had  apprehended.  Proceedings 
in  djuity  were  had,  and  a  decree  was  ren- 
dered finding  and  decreeing  one  balf  of  the 
estate  which  had  been  left  by  the  husband 
of  the  testatrix  in  favor  of  her  legal  rep- 
resentatives, and  the  other  half  to  be  divid- 
ed among  the  husband's  relatives.  By 
agreement  of  the  legatees  under  the  will 
of  the  testatrix,  this  verdict  was  changed 
by  striking  the '  words  "legal  representa- 
tives of  Rebecca  Postwick''  (the  testatrix), 
and  putting  in  their  place  the  words  "leg- 
atees of  Kebecca  Bostwick."  The  rela- 
tives of  the  husband  agreed  to  such  a  di- 
vision of  the  property  as  placed  the  ne- 
groes composing  the  specific  bequest  ii]  tba 


will  not  be  considered  beyond  the  expres- 
sion in  the  will.  Ford  v.  Ford,  23  N,  H, 
212.  In  arriving  at  this  conclusion,  the 
court  said  that,  "indeed,  the  rule  that  if 
the  thing  devised  ceases  to  exist,  the  legamr 
will  he  adeemed,  must  be  abrogated,  if  evi- 
dence of  the  testator's  intention,  either  by 
his  declarations,  or  hy  circumstances,  or 
by  a  consideration  of  the  peculiar  condiUon 
of  hia  property,  can  be  considered  by  the 
court."    See  also  Lano  t.  Vauohn. 

Itut  in  a  few  instances  it  has  been  held 
thnt  the  presumption  of  intention  to  re- 
voke may  be  rebutted  by  evidence  of  a  con- 
trary intent.  See  White  v,  Winchester,  fl 
Pick.  48;  Wells  v.  Wells,  35  Miss-  638; 
Stout  V,  Hart,  7  N.  J.  L.  414;  and  Hamb- 
ling  V.  Lister,  1  Ambl.  401. 

In  aome  caaea  where  the  statutes  provide 
that  the  sale  or  removal  of  the  property 
must  have  been  intended  as  an  ademption 
in  order  to  give  it  that  effect,  it  is  also 
expressly  provided  that  the  testator'a  in- 
tention may  be  shown  by  parol  or  other 
evidence.  See,  for  example,  Kentucky  Bev. 
Stat  chap.  40,  art.  3,  §  1  ( afterwards  known 
as  Kentuckv  Stat.  %  2068)  as  set  out  in 
Wickliffe  v.  Preston,  4  Met.  (Ky.)  178. 
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shftre  which  the  executor  of  the  testatrix 
was  to  retain.  It  was  held  that  the  ver- 
dict and  these  agreements  atnounted  to 
agreeing  that  these  negroes  might  be  sd- 
miniitered  aa  if  the  testatrix  had  had  thp 
entire  interest  in  them.  It  will  thus  be 
seen  that  in  the  case  under  di  muss  ton 
the  question  arose,  not  from  any  conduct 
on  the  part  of  the  testatrix  after  making 
the  will,  but  upon  the  fact  that  she  be- 
queathed the  entire  title  in  certain  negroes 
as  a  specific  legacy,  when  in  fact  she  only 
had  a  complete  title  to  a  half  interest  in 
them,  and  from  the  further  fact  that,  by 
virtue  of  the  subsequent  litigation  and 
agreements,  the  negroes  were  delivered  to 
her  estate  to  be  administered  as  if  she 
had  in  fact  held  a  complete  title  in  them. 
This  is  an  entirely  different  question  from 
that  arising  in  a  esse  where  a.  testator 
owns  property,  but  subsequently  sells  it, 
or  places  it  out  of  the,  power  of  the  execu- 
tor to  deliver  the  legacy.  The  opinion  in 
that  case  discussed  at  considerable  length 
what  was  deemed  an  extreme  ruling  by 
Lord  Thiirlow  in  Ashburner  v.  !Macguire, 
2  Bro.  Ch.  108,  2  Eng.  Ru!.  Cas.  18,  and 
also  a  number  of  other  cases  tending  to 
show  that  the  rule  stated  by  Lord  Thur- 
low  was  not  absolute  and  without  excep- 
tions. 

This  decision  was  rendered  in  1854,  prior 
to  the  adoption  of  the  Code  of  1663.  Wlien 
the  law  of  this  state  was  codified,  the 
codtfleri  evidently  reviewed  the  entire  sub- 
ject, and  sought  to  lay  down  both  the  gen- 
eral rule  and  the  exceptional  coses.  Of 
course,  a  testator  may  provide  in  his  will 
for  a  substitution  of  one  piece  of  property 
tor  another  in  case  of  a  sale  of  the  former, 
or  that,  if  property  is  sold  and  the  fund  re- 
invested, how  the  reinvestment  shall  pass, 
or  make  like  provision.  But  if  he  leaves 
a  specific  legacy  with  no  such  expreaa 
provision  in  the  will,  and  subsequently 
deals  with  the  property  by  way  of  sale  or 
exchange,  the  law  provides  what  shall  be 
the  result.  If  a  testator  makes  a  will  con- 
taining a  specific  legacy,  and  subsequently 
does  certain  spec i fled  acts,  the  fact  that 
the  law  declares  what  will  be  the  result 
of  those  acts  in  the  absence  of  any  pro- 
vision in  the  will  on  the  subject  in  no  way 
conflicts  with  the  rule  that  the  intention 
of  the  testator  controls  in  construing  his 
will.  It  no  more  oinfliets  with  that  rule 
than  does  the  fact  that  certain  words, 
such  as  "heirs,"  "heirs  of  the  body,"  "heirs 
male,"  "fee  simple,"  "fee  tail,"  and  others, 
have  a  certain  legal  meaning,  and,  if  a 
testator  employs  them  in  making  his  will, 
the  legal  result  of  using  them  follows. 
The  law  on  this  subject,  as  codified  in  the 
.  Code  of  186.1,  now  appears  as  §  3606  rf 
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the  Code  of  1910,  wbich  reads  as  follows: 
"A  legacy  Is  adeemed  or  destroyed,  wholly 
or  in  part,  whenever  the  testator  after 
making  his  will,  during  bis  life,  delivers 
over  tile  property  or  pays  the  money  be- 
queathed to  the  legatee,  either  expressly 
or  by  implication,  in  lieu  of  the  legacy 
given;  or  when  tbe  testator  conveys  to  an- 
other the  specific  property  bequeathed,  and 
does  not  afterward  become  possessed  of  the 
same,  or  otherwise  places  it  out  of  the 
power  of  tbe  executor  to  delivar  over  the 
legacy.  If  the  testator  attempta  to  con- 
vey and  fails  for  any  cause,  the  legacy  is 
still  valid."  And  g  3909  reads  as  fol1ou-s: 
"If  the  testator  exchanges  the  property  be- 
queathed for  other  of  the  like  character, 
or  merely  changes  the  investment  of  a  fund 
bequoatiied,  the  law  deems  the  intention  to 
>e  to  substitute  the  one  for  the  other, 
and  tbe  legacy  shall  not  fail."  It  will  be 
seen  that  tbe  general  rule  that  where  a 
testator  conveys  to  another  specific  prop- 
erty bequeathed,  the  bequest  is  adeemed, 
as  stated  in  g  3908,  is  coupled  in  that  sec- 
tion with  two  exceptions:  First,  where 
he  afterwards  becomes  possessed  of  the 
same;  and,  second,  if  he  attempts  to  con- 
vey, and  fails  tor  any  cause,  tbe  legacy 
is  still  valid.  In  the  next  section  the  sub- 
ject of  substitution  is  dealt  with.  Where 
the  testator  leaves  the  question  for  the 
law  to  determine,  it  is  declared  that  the 
law  deems  tbe  intention  to  be  to  substitute 
one  piece  of  property  for  the  other,  and 
that  the  legacy  shall  not  fail  in  two  cases: 
First,  if  the  testator  exchanges  tbe  prop- 
erty bequeathed  for  other  property  of  like 
character;  or,  second,  it  he  merely  changes 
the  investment  of  a  fund  bequeathed.  The 
statement  that  "tbe  taw  deems  tbe  inten- 
tion to  be,"  etc.,  shows  that  it  the  testa- 
tor niakce  no  provision  in  his  will  on  the 
subject,  expressive  of  his  intent  in  case  of 
a  sale  or  the  like,  the  law  declares  what 
it  deems  is  his  legal  intent,  or,  in  other 
words,  provides  what  shMl  be  the  result 
in  such  case.  This  excludes  the  idea  that 
in  every  case  what  the  law  deems  to  be 
the  intent  has  no  force,  and  that  the  courts 
will  go  aflcld  hunting  for  an  intent  ex- 
pressed in  parol  or  to  he  gathered  from 
copduct  or  ads  of  tbe  testator  after  the 
making  of  the  will.  In  the  former  of  the 
two  sections  quoted,  there  are  certain 
cases  where  parol  evidence  is  admissible. 
Thus  it  is  stated  that  if  a  testator,  after 
making  his  will,  delivers  over  the  prop- 
erty or  pays  tbe  money  bequeathed  to  the 
legatee,  "either  expressly  or  by  implica- 
tion, in  lieu  of  tbe  legacy  given,"  etc.  But 
this  is  very  different  from  the  question 
arising  under  a  sale  and  reinvestment  by 
a  testator  after  the  making  of  his  will. 
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in  tlM  ease  before  ua,  none  of  tlie  four  in' 
ftancea  provided  in  the  two  cited  eection) 
of  the  Code  occurred.  After  aelling  the 
property,  the  testatrix  did  not  become  pos- 
MBoed  of  it  again.  She  did  not  attempt  U 
coDvej  it,  and  fail  for  any  cause  to  do  ao. 
Slie  did  not  exchan^  the  property  be- 
queatlied  for  other  property  of  like  char- 
acter. -  She  sold  real  estate  and  inrested 
a  part  of  the  proceeds  in  personalty.  It 
is  immaterial  that  she  thought  the  person- 
alty would  produce  a  better  income  than 
the  realty.  The  obtaining  of  more  income 
may  have  been  a  satisfactory  reason  mov- 
ing the  testatrix  to  adeem  the  legacy,  but 
did  not  conetitute  the  transaction  an  ex- 
change of  one  piece  of  property  for  an- 
other of  like  character.  Nor  did  the  tes- 
tatrix bequeath  a  fund  and  merely  change 
the  investment  of  it.  It  was  not  a  be- 
quest of  a  fund,  but  a  devise  of  realty. 
There  are  no  words  in  the  will  giving  to 
the  legatee  not  only  the  realty,  but  the 
proceeds  of  any  sale  of  it.  The  aale  of 
real  property  and  the  investment  of  a 
portion  of  the  proceeds  thereof  in  personal 
property,  standing  alone,  cannot  fait  with- 
in the  provision  as  to  changing  the  invest- 
ment of  a  fund  bequeathed.  Several  of 
the  decisions  of  this  court  have  been  cited 
as  tending  to  hold  a  doctrine  ditTerent  from 
that  now  announced,  ww. .-  Smith  v.  Smith, 
23  Ga.  21;  Reed  v.  Reed,  68  Ga.  589; 
aayton  v.  Akin,  38  Ga.  333,  93  Am.  Dec. 
393;  Whitlock  v.  Vaun,  38  Ga.  662;  Wor- 
Till  T.  Gill,  40  Ga.  482.  But  in  each  of 
tltem  it  will  be  found  that  the  legacy  which 
was  declared  not  to  be  adeemed  was  either 
held  not  to  be  a  specific  legacy,  or  was 
construed  as  including  not  only  land,  but 
proceeds  in  case  of  sale,  or  they  were  de- 
pendent on  otiier  facta  which  plainly  dis- 
tinguish them  from  the  present  ease. 

Judgment   affirmed. 

All  th«  Justices  concur,  except  Atkinson, 
■7.,  disqualified,  and  Hill,  J.,  not  presiding. 


MARYLANT>  OODKT  OF  APPEAI.3. 

CHARLES  R.  GARDNER  et  a1. 

JOSHUA  V.  McNEAL  et  al. 

(—  Md.  — ,  82  Atl.  988.) 

Win  ^  revocation  —  Inconfllstent  will. 
1.  A  will  giving  all  testator's  property  to 
one  person  is  revoked  by  tlio  execution  of 
another  will  giving  practically  all  of  the 
property  to  another,  although  it  contains  no 
express  words  of  revocation,  under  a  stat- 
ute providing  that  no  will  shall  be  revocable 
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otherwise  than  by  some  other  will  or  codicil 
in  writing,  or  other  writing  declaring  the 
same,  unless  the  same  be  altered  by  some 
other  will  declaring  the  same. 
Same  — delivery  to  legatee  —  ademption. 

2.  Delivery  by  testator  in  his  lifetime  ol 
spec i He  property  bequeathed  by  hi»  will 
to  the  legatee  has  the  same  effect  ha  an 
ademption. 

Same  —  bequest  to  nnlncorporated 
church  —  parcel  of  other  Institution 
—  rleht  to  take. 

3.  A  bequest  to  a  church  will  not  fail  be- 
cause the  church  is  not  incorporated,  if  it  is 
part  of  an  incorporated  college  which  is, 
by  law,  authorized  to  take  and  hold  prop- 
erty on  behalf  of  the  church. 

Same  —  bequest  to  church  —  right  to 

4.  A  bequest  to  a  church  cannot  be 
turned  over  to  it  without  ratiScation  of  the 
legislature,  where  tiie  Constitution  makes  it 
void  without  such  ratification. 

Same  —  bank  deposit  —  demonstrative 
legacy  —  ademption. 

6.  The  exception  in  a  bequest  of  stocks 
and  all  money  remaining  in  bank  except  & 
specified  sum,  which  is  bequeathed  to  an- 
other, is  demonstrative,  and  therefore  is  not 
adeemed  by  the  withdrawal  -by  testator  of 
the  bank  deposit- 
Same  —  bequest  of  stock  —  specific. 

B.  A   bequest   of  "my   railroad   stock"   if 
specific. 
Same  —  sale  of  stock  ^  effect. 

7.  A  bequest  of  corporate  stock  is 
adeemed  by  its  sale  by  testator  or  his  agent, 
whose  acts  are  ratified,  and  the  investment 
of  the  proceeds  in  other  stock,  and  the  new- 
ly purchased  stock  cannot  be  substituted  for 
the  former  to  answer  the  bequest. 

(December  e,  1911.) 

Xote.  —  Change  in  aubject-matter  or 
mtbatltutlon  of  other  property  aa  an 
ademption  of  a  apectfic  legoity  or  dC' 

As  to  ademption  of  specific  legacy  or  de- 
vise by  disposal,  loss,  or  destruction  of 
property  bequeathed,  see  note  to  Lang  v, 
Vaughn,   ante,  S42. 

As  to  collection  of  insurance  policy  dur- 
ing lifetime  of  testator  as  ademption  of 
specific  legacy  thereof,  see  note  to  Re  Ftu- 
ner,  post,  601. 

As  to  gift  by  testator  as  ademption  of 
general  legacy  to  donee,  see  note  to  Johnson 
V.  McDowell,  38  L.R.A,[N.S.)  588.  And 
as  to  gift  to  one  spouse  hy  parent  of  the 
other,  as  advancement  or  ademption,  see 
note  to  Ireland  v.  Dyer,  26  L.H,4.{N.S.) 
1050. 

In  examining  the  following  note,  the  read- 
er should  notfi  whether  the  specific  case  nn- 
der  examination  deals  with  the  question 
from  the  view  point  of  a  mere  change  in  or 
alteration  o(  the  subject  of  the  legacy,  or 
from  the  view  point  of  a  substitution  of  a 
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CROSS  APPEALS  from  a  decree  ot  the 
Circuit  Court  ot  BttltLmore  City,  con- 
atruing  the  vitU  of  Ellen  McKeal  Gardner; 
plaintifTs  tppeftling  from  bo  niuch  as  held 
the  will  of  IBBB  revoked  hy  the  execution 
of  the  will  of  190S)  and  defendant  Joehua 
V.  McNeal  apppaling  from  so  mucli  as  held 
the  le^cieB  to  him  adeeAied  io  part.     AI- 

The  fftcta  are  stated   in  the   opinioii. 

Measra.  Rufus  W.  AppleKartli  and 
Charles  T.  RcllBnldor  for  plaintifTa. 

Meaara.  Thomas  A.  Wlician  and  Wash- 
ington Bowie,  Jr.,  for  defendant  Joshua 
V.  McNeal : 

The  revocation  of  the  will  of  July  2ath, 
1699,  was  effected  bv  the  execution  of  the 
will   of   June  eth,   1905. 


Colvin  7.  Warford,  20  Md.  357;  Bamum 
T.  Ealtiuiore,  62  Md.  275,  EO  Am.  Rep.  219; 
Crisp  V.  Crisp,  66  Md.  422,  6  Atl.  421; 
Littig  T.  Hance,  81  Md.  416,  32  Atl.  343; 
Re  illy  t.  Union  Protestant  Infirmary,  87 
Md.  664,  40  Atl.  894;  Trinjty  M.  E.  Church 
V.  Baker,  91  Md.  C39,  46  Atl.  1020;  Wo- 
man's Foreign  Missionary  Soe.  y.  Mitchell, 
03  Md.  lnO,63  L.R.A.711,48Atl.737;Doan 
V.  Ascension  Psrish,  103  Md.  6«Z,  7  L.R.A. 
(N.S.)  1119,  IIS  Am.  St  Rep.  379,  64  Atl. 
314;  Re  Snyder,  11  L.R.A.(N.S.)  67, 
note;  Taylor  v.  Wataon,  36  Md.  524;  Gcrke 
V.  Colonial  Trust  Co.  114  Md.  289,  79  Atl. 
687;  Semmes  v.  Senrniea,  7  Harr.  t  J.  3SS; 
Deakina  v.  Hollia,  7  Gill  A  J.  311  j  Plenty 
V.   West.  6  C.  B.  201. 

The  legacies  were  not  adeemed. 


materially  altered  or  new  thing  for  the  one 
specifically  bequeathed  or  devised.  By  bo 
doing,  many  apparent  conflicts  may  be  dis- 
sipated. It  should  also  be  remembered  that 
the  note  does  not  tront  the  question  wheth- 
er or  not  a  particular  legacy  is  specific,  but 
proceeds  upon  the  premise  that  the  legacies 
under  consideration  are  specific. 

'  Early  rule. 
Under  the  early  rule,  which  is  no  longer 
adhered  to,  that  a  legacy  of  ft  debt  or  claim 
is  not  adeemed  bv  a  voluntarv  payment 
thereof,  it  was  held'  that  the  legatee  was  en- 
titled to  the  proci'eds  of  the  sale,  provided 
they  could  he  traced.  Orme  v.  Smith,  1  Eq. 
Cas.  Abr.  302,  2  Vern.  C81;  Drinkwater  v. 
Falconer.  2  Ves.  Sr.  623;  Coleman  v,  Cole- 
man, 2  Ves.  Jr.  639.  And  the  same  conclu- 
aion  was  reached  in  Jones  v.  Fraeer,  13  Can. 
S.  C.  342,  ae  regards  the  proceeds  of  a  sale 
of  seigniories  which  had  been  speciOcnlly 
bequeatlicil,  the  ground  being  that  the  sale 
was  made  nccesailale  urgente. 

Modern  rule.  . 
But  it  is  the  well-settled  modem  rule  that 
a  specific  legacy  is  adeemed  by  a  radical 
and  material  alteration  or  change  in  the 
subject-matter  thereof,  and  that  the  prop- 
erty into  which  it  was  converted  by  the  salb 
or  other  material  change  cannot  be  subati- 
tuted  as  a  specific  bequest.  Georgia  In- 
firmary V.  .Tones,  37  Ted.  750  (holding  that 
a  bequest  of  claims  against  the  government 
was  adeemed  by  their  collection  by  the 
testator,  although  such  proceeds  were  in- 
vested in  other  secnritiee  sufficient  to  have 
paid  the  li^acy);  Undike  v.  Tompkins,  100 
111.  406  (holding  that  subsequent  notes  could 
not  replace  canceled  notes);  Ross  v.  Car- 
penter, 9  B.  Mon.  367,  50  Am.  Dec.  514 
(holding  that  a  sum  recovered  by  the  tes- 
tator in  his  lifetime  as  damages  for  in- 
juries wrongfully  inflicted  upon  a  slave, 
which  resulted  in  its  death,  could  not  be 
decreed  to  the  specific  devisee  ot  the  slave)  ; 
Durham  v.  Clay,  142  Ky.  96,  134  S.  W.  163 
(holding  that  a  specific  legacy  of  money 
was  adeemed  when  invested  in  real  estate, 
40  L.B.A.(N.S.) 


even  though  the  money  could  be  accurately 
traced)  ;  Tolman  v.  Tolman,  85  Me.  317,  27 
Atl.  184  I  holding  that  where  notes  secured 
by  a  mortgage  were  specifically  bequeathed 
ilnd  later  surrendered,  and  a  reconveyance 
of  the  land  for  which  they  had  been  given 
made,  after  which  the  land  was  again  sold 
to  another,  and  notes  taken  which  remained 
unpaid  when  the  testator  died,  the  legacy 
was  adeemed  and  the  new  notes  could  not 
be  substituted);  Unitarian  Soc.  v.  Tufts, 
151  Mass.  TS,  7  L.R.A.  300,  23  N.  E.  lOOS 
(set  out  in  Gardner  v,  McNbal)  ;  Hosea  v. 
Hkinner,  32  Misc.  653,  67  N.  Y.  Supp.  527 
holding  that  corporate  bonds  purchaser  with 
the  proceds  of  stock  which  had  been  specific- 
ally bequeathed  and  later  sold  could  not  be 
substituted  so  aa  to  pass  under  the  legacy)  ; 
Snowden  v.  Banks,  31  N.  C,  (9  Ired-  L.) 
373  (holding  that  legatee  was  not  entitled 
to  price  of  slave  sold  by  testator)  ;  Tavloe  «. 
Bund,  46  N.  C.  (Buabee,  Eq.)  e  (holding 
same  aa  Snowden  v.  Banks,  supra)  ;  Tipton 
V.  Tipton,  1  Coldw.  252  (holding  that  a  note 
gi\'en  by  a  person  upon  the  transfer  to  him 
of  a  note  which  had  been  specifically  be- 
queathed could  not  substituted  ao  aa  to  pass 
under  the  legacy)  ;  Gale  v.  Gale,  21  Beav. 
349  ( holding  a  legatee  not  entitled  to  the 
proceeds  of  lands  devised  her,  but  subse- 
quently sold  during  testator's  lifetime)  ; 
Uurrant  v.  Friend,  6  De  G.  &  S.  343,  21  L, 
J.  Ch.  N.  S.  636,  16  Jur.  709  (holding  that 
the  insurance  on  goods  lost  at  sea  at  the 
same  time  testator  lost  his  life  conld  not 
be  taken  in  lieu  of  the  goods,  under  a  specif- 
ic bequest  tliereof )  ;  Sidebotham  v.  Watson, 
11  Hare,  170,  1  Week.  Rep.  303  (holding 
that  the  proceeiis  of  a  debt  could  not  be 
taken  in  lieu  of  the  debt,  although  the 
specific  proceeds  could  be  traced);  Harri- 
son V.  Jackson,  L.  R.  7  Ch.  Div.  339,  47  L. 
J.  Ch.  N.  S.  142  (holding  that  where  cor- 
porate  stocks  were  paid  off  during  the  tes- 
tator's lifetime,  and  the  proceeds  invested 
by  his  desire  in  other  securities,  such,  otiier 
securities  could  not  be  taken  under  the  lega- 
cy in  lieu  of  the  stocks  specifically  be- 
queathed, although  such  result  might  de- 
feat the  testator's  intention)  ;  Macdonuld  v. 
Irvine,  L.   R.  3  Ch.  Div.   101,  47  L.  J.  Ch. 
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Brady  v.  Brady,  78  Md.  461,  28  Atl.  618; 
Littig  V.  Hance,  81  Md.  416,  Si  Atl.  343; 
Harley  v.  Moon,  1  Drew.  4  S.  623,  31  L. 
J.  Ch.  N.  S.  140,  7  Jnr.  N.  S.  1227,  10 
WpeV.  Rpp.  146;  Baker  v.  Farmer,  L,  R. 
a  Cb.  G37,  16  Week.  Bep.  923 1  Dryden  v. 
UwiiitfB,  40  Md.  356;  Kunkel  t.  Moegill, 
58  Md.  120;  Gelbach  v.  Shively.  87  Md.  49H, 
10  Atl.  247;  England  r.  Prince  QeorgG'a 
Pariah,  53  Md.  466;  Bamum  t.  Baltimore, 
62  Md.  276,  50  Am.  Rep.  219;  Jenkins  ». 
Jones,  L.  R.  a  Eq.  323,  35  L.  J.  Ch.  N.  B. 
520,  12  Jur.  N.  8.  368,  14  L.  T.  N.  S.  540, 
14  Weelc.  Rep.  SB5;  Oakea  v.  OakeB,  B  Hare, 
666;  Bronsdon  v.  Winter,  1  Ambl.  57;  Part- 
ridge V.  Partridge,  B  Mod.  269,  Cas.  t. 
TaLb.  226;  Re  Pilkington,  6  New  Reports, 
248;   Walton  t.  Walton,  7  JohnB.  Ch.  258, 


11  Am.  Dec.  456;  Maynard  T.  Mechanics' 
Nat.  Bank,  1  Brewat.  (Pa.)  4S3:  Stout 
T.  Hart,  7  N.  J.  L.  414;  Snvder's  Estate, 
217  Pa.  71.  11  L.R.A.(N.S.)"40,  118  Am. 
St.   Rep.   BOO,   66  Atl.   1S7,  10  Ann.   Caa. 


Stockbrldge,  J.,  delivered  the  opinion  of 

the  court: 

On  July  26,  1899,  Ellen  McNeal  Gardner 
executed  her  will  in  act^nrdance  with  the 
reqiiirementa  of  the  statute,  in  the  follow- 
ing language:  "I,  Ellen  McNeal  Gardner, 
of  the  city,  county,  and  state  of  New  York, 
being  of  good  and  sound  mind,  do  here^ 
make,  declare,  and  publish  tbia  to  be  my 
lost  will  and  testament,  revoking  any  form- 
er wills  made  by  me.    I  hereby  give,  deviae. 


N.  S.  494,  38  L.  T.  N.  S.  155,  26  Week.  Rep. 
381  (holding  that  a  bond  purchased  with 
the  proceeds  of  the  sale  of  bonds  which  had 
been  specitlcally  bequeathed  could  not  be 
■ubstituted  therefor,  but  went  into  the  rpst- 
due);  Re  Clowes  [1893]  1  Ch.  214,  2  Re- 
ports,  115,  88  L.  T.  N.  S.  305,  41  Week.  Rep. 
69  (holding  that  the  sum  secured  by  mort- 
gage on  property  aotd  does  not  jinss  to  the 
speciHc  devisee  of  such  property)  ;  Gardner 
V.  Hatton,  6  Sim.  B3  (holding  that  a  mort- 
gage in  which  the  proceeds  of  a  mortgage 
which  had  been  apeciflcally  bequeathed  were 
invested  eould  not  be  taken  in  lieu  of  the 
satiBfled  mortgage);  Re  Rally,  26  Ont.  L. 
Rep.  112,  20  Ont.  Week.  Rep.  482  (holding 
that  the  proceeds  of  a  debt  which  had  been 
collected  by  testatrin  did  not  pass  under  a 
speciQc  legacy  of  the  debt).  See  also  lie 
Lane,  as  set  out  intra. 

And  where  a  bond  and  mortgage  are  tak- 
en back  upon  the  sale  of  lands  whicb  Imd 
been  specitieally  devised,  such  bond  und 
mortgage  do  not  pas*  to  the  legatee.  Beck  v. 
McGillts,  9  Barb.  35;  Adnma  v.  Winne.  7 
Paige,  97;  Re  Clowes  [18931  1  Ch.  214,  2 
Reports,  115,  63  L.  T.  N.  S.  395,  41  Week. 
Rep.  89;  Moor  v.  Raisbeck,  12  Sim.  123; 
Re  McMillan,  4  Ont.  L.  Rop,  415. 

So.  where  stock  which  has  been  specillcal- 
ly  b^ueathed  is  sold  under  an  order  in 
lunacy,  and  the  proceeds  reinvested  in  other 
Beeuri'ties,  it  has  been  held  that  the  new 
Eecuritios  do  not  pass  under  tho  legitcy.  Rs 
Freer,  L.  R.  22  Cli.  Div.  622.  62  L.  J.  Ch. 
X.  S.  301.  31  Week.  Rep.  498.  And  this, 
although  the  court,  in  directing  the  sale, 
ordered  that  the  proceeds  be  earmarked, 
Ibid.  But  merely  transferring  securities 
from  the  testator  into  court,  tinder  nn  order 
in  lunacy,  will  not  cause  an  ademption,  al- 
though the  securities  given  were  deBcril>ed 
as  standing  in  the  testator's  name,  and  the 
legatee  is  entitled  to  the  securities  as  held 
by  the  court.  Be  Wood  [1894]  2  Ch.  577, 
8  Reporte,  817,  63  L.  J.  Ch.  N.  S.  772.  And 
merely  transferring  a  trust  fund  which  has 
been  speciUcally  bequeathed,  to  the  testa- 
tor's name,  has  been  held  not  to  adeem  the 
legacy.     Re  Vickers,  81  L.  T.  N.  S.  710. 

And  a  will  of  speciHc  real  estate  will  not 
40  L.R.A.(N.S.) 


pass  the  amount  received  for  the  property 
under  eminent  domain  proceedings  consum- 
mated durinft  the  testator's  lifetime,  there 
being  no  distinction  between  voluntary  and 
compulsory  severance  of  title.  Ametrano 
v.  Downs,  170  N.  Y.  388,  58  L.R.A.  719,  88 
Am.  St.  Rep.  671,  63  N.  E.  340,  affirming 
62  App.  Div.  406,  70  N.  Y.  Supp.  833,  which 
affirmed  33  Misc.  180,  67  N.  Y.  Supp.  128; 
Re  Manchester  ft  S.  R.  Co.  19  Beav.  365; 
Manton  t.  Tabois,  L.  R.  30  Ch.  Div.  92,  -M 
L.  J.  Ch.  N.  S.  1008,  63  L.  T.  N.  S.  289,  -33 
Week.  Rep.  832;  Re  Dowsett,  [1901]  1  Ch. 
398,  70  L.  J.  Ch.  N.  S.  149,  40  Week.  Rep. 
288;  Watts  v.  Watts,  L.  R.  17  Eq.  217,  22 
Week.  Rep.  105;  Re  Bagot,  31  L.  J.  Ch. 
N.  S.  772. 

And  in  Frewen  v.  Frewen,  L,  R.  10  Ch. 
610,  33  I..  T.  N.  8.  43.  23  Week.  Rep.  884, 
it  was  held  that  a  specific  devise  of  adrow- 
sons  was  adeemed  by  an  act  passed  during 
the  testator's  lifetime,  abolishing  advow- 
Bons.  and  giving  their  owners  a  riglit  to 
compensation,  and  that  the  devisee  could  not 
claim  the  compensation. 

But  where  property  is  wrongfully  alienat- 
ed by  a  third  person  during  the  testator's 
lifetime,  the  legatee  is  entitled  to  the  pro- 
ceeds. DomviJe  v.  Taylor,  32  Beav.  604.  8 
L.  T,  N.  S.  G24,  2  New  Reports,  258.  11 
Week.  Rep.  7B6.  And  in  Taylor  v.  Taylor, 
10  Hare.  47G,  where  a  testator,  after  spe- 
cifically bequeathing  a  certain  leasehold,  bC' 
came  insane,  and  the  interested  parties 
joined  in  an  agreement  for  the  sale  of  the 
property,  which,  after  the  teatator's  death, 
was  approved  by  the  court,  it  was  held  that 
the  legacy  was  not  adeemed,  and  must  be 
regarded  as  unconverted  at  the  time  of  the 
testator's  dcalli.  Jenkins  v.  Jones,  I..  R,  2 
Eq.  323,  35  L.  J.  Ch.  N.  S.  520,  12  Jur.  N. 
8.  388,  14  L.  T.  N.  S.  540,  14  Week.  Rep. 
666,  which  involved  a  bequest  of  farm  stock 
and  implements,  is  to  the  same  effect. 

And  a  slight  change  or  alteration  in 
property  specificallv  bequeathed  will  not  op- 
erate as  an  ademption  nf  the  legacy.  Dur- 
ham  y.   Clay,   142   Ky.  98,   134   S,   W.   153 

And  it  is  held  that  a  mere  change  in  the 
form  of  the  evidence  of  the  thing  specifieal- 
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and  bequeath  unto  my  husband,  William 
Rodgers  Gardner,  all  the  propertj,  of  every 
description  whntBoevcr,  both  real  and  per- 
sonal, of  which  I  ma;  be  possessed  at  the 
time  of  my  death,  or  which  I  would  here- 
after have  become  possess ed."  In  Febru- 
ary, 1900,  William  Roiigcrs  Gardner,  the 
sole  legatee  under  the  foregoing  will,  died, 
and  on  June  6,  1S05,  Mrs.  Gardner,  the 
testatrix  before  named,  executed  in  the 
manner  required  by  law  for  the  execution 
of  wills  the  following  instrument:  "Wash- 
ington, D.  C.,  June  atli,  1905.  I,  Ellen 
Gardner,  devise  and  bequeath  to  my  brother. 
J.  V.  McNeal,  my  railroad  etock  and  all 
money  remaining  in  bank  excepting  the 
aum  of  $300,  which  I  leave  to  Mary  Finne- 
gan.     My  pearl  necklace  to  my  niece  Marie 


MeNeal  and  the  pearl  pin  and  earrings  to 
my  niece  Stella  McNeal,  my  diamond  ring 
and  earrings  to  the  church  (St.  Ignatius), 
my  bureau  silver  to  inj  friend  Mary  A  Fmi- 
wick,"  After  the  death  of  Mrs.  Gardner, 
which  took  place  in  July,  1910,  the  instru- 
ment executed  by  her  in  1905  was  found 
among  her  papers,  presented  to  the  orphans' 
court  as  the  last  will  of  the  deceased,  and 
admitted  to  probate  on  October  4,  1910. 
Subsequently  tbe  will  which  she  had  ex- 
ecuted in  1899  was  discovered,  and  upon 
its  production  and  proof  of  its  execution 
wu  also  admitted  to  probate  by  the  or- 
phans' court  of  Baltimore  city  on  December 
]0,  1910,  and  by  its  order  on  that  date 
the  orphans'  court,  directed  "that  the  said 
two   instruments   of   writing  shall   be   con- 


1;  bequeathed  does  not  revoke  the  beqi 
Irwin's  Succession.  33  La.  Ann.  03  (holding 
that  exchanging  the  original  evidence  ot  a 
debt  which  had  been  specifically  bequeathed. 
for  a  bond  or  other  evidence  of  the  indebted- 
ness, did  not  revoke  the  legacy)  ;  Ford  v. 
Ford,  23  N.  H.  212  (holding  that  a  renewal 
^f  notes  did  not  adeem  a  specific  legacv  there- 
of) ;  Stout  V.  Hart,  7  N.  J.  L.  414  (holding 
that  the  acceptance  of  one  bond  in  lieu  of 
another  bond  did  not  adeem);  Anthony  v. 
Smith,  45  N.  C.  (Busbee,  Eq.)  188  {hold- 
ing that  merely  renewing  a  bond  does  not 
adeem  a  legacy  of  the  original  bond)  ;  Skip- 
with  V.  Cabell,  19  Gratt.  76S  (holding  that 
the  exchange  of  corporate  bonds  which  had 
been  guaranteed  by  the  state  for  state  bonds, 
as  authorized  by  statute,  did  not  adeem  a 
legacy  of  such  corporate  bonds,  and  that  the 
legatees  were  entitled  to  the  state  bonds). 
And  it  has  been  held  that  a  legacy  of 
notes  does  not  lapse  bv  the  accepting  of  new 
notes  where  the  only  purpose  was  to  render 
the  indebtedness  more  secure  and  the  new 
notes  uere  substantiallv  the  same  as  the 
old  ones  Shaffer  s  Succession  50  La  Ann 
601  23  bo  T39  So  it  has  licen  held  tl  at 
a  specilic  legacy  of  the  proccc  Is  of  a  certa  n 
bond  and  mortage  will  not  he  adeemed  by 
the  sale  of  tbe  premises  in  proceedings  for 
the  collection  of  the  bond  uhere  a  nev,  bond 
IB  taken  lut  such  bond  will  be  considered 
as  subiect  to  the  legacv  Gardner  v  Print 
up  2  Barb  83  (But  upon  sim  lar  facts  a 
contrary  conclusion  was  reached  in  Beck  v 
McCillis  0  ISarb  3^  )  ==0  tl  e  mere  chan 
ging  of  an  nccount  from  a  dcBifrnated  bank 
to  another  does  not  a  teem  a  spc  ifio  legacy 
of  the  bank  account  nnmpi)  in  the  lejiary 
Prendergast  V  W  alxb  "iS  N  J  Lq  149  42 
Atl  10i»  4nd  the  fact  that  the  specific 
bank  in  which  the  depjsit  was  made  goes 
into  the  hands  of  a  receiver  bank  which 
issues  a  pass  book  for  the  amount  of  tbe 
div  idend  payable  does  not  a  ieem  the  legacy 
and  the  legatee  )s  entitled  to  such  balance 
Re  Howard  46  Mise  204  14  N  'i  Supp  86 
So  a  legacy  of  stock  of  a  ^pw  Jerse*  cor 
poration  las  been  held  not  to  have  boen 
adeemed  by  a  surrender  of  such  stock  and 
tliD  acceptance  in  lieu  thereof  of  voting 
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trust  certificates,  which  were  to  be  ex- 
clianged  for  stock  of  the  New  Jersey  corpo- 
ration, as  reorganized  under  the  laws  of  an- 
other state.  Pope  v.  Hinckley,  209  Mass. 
323,  95  N.  E.  788.  And  in  Re  Pilkington, 
6  New  Reports,  248,  where  corporate  bonds 
which  had  been  specificaUy  bequeathed  "ac- 
cording: to  the  nature  and  quality  thereof 
respectively"  were,  between  the  date  of  tho 
will  and  the  testator's  death,  converted  in- 
to shares  of  a  succeeding  corporation,  pur- 
suant to  a  general  agreement  entered  into 
with  the  bondholders  prior  to  the  execution 
of  the  will,  it  was  held  that  the  legacy  was 
not  adeemed,  and  that  tbe  new  shares 
passed  under  the  legacy.  And  the  exchan- 
ging of  bequeathed  bank  stock  for  stock  is- 
sued upon  the  reorganization  and  consoli- 
dation of  that  and  other  banks  was  held,  in 
Re  Peirce,  25  R.  L  34.  54  Atl.  E88,  not  to 
adeem  the  legacy.  And  where  stock  of  an  in- 
surance company  which  lost  its  capital  stock 
'IS  specifically  bequeathed,  and.  pursuant 
legislative  act,  the  stock  was  again  filled, 
d  the  testator  paid  up  a  part  of  hie 
ares,  it  was  held  that  as  to  such  part  of 
the  stock,  the  legacv  waa  not  adeemed. 
"  vens  V.  Havens,  1  Sandf.  Ch.  324.  But, 
the  other  hand,  it  has  been  held  that  the 
rcise  of  nn  option,  given  by  the  corpora- 
1  which  issued  the  bequeathed  debentures, 
upon  their  becoming  payable,  of  converting 
them  into  permanmt  debenture  stock, 
adeemed  tbe  legacy  so  that  the  new  deben- 
ture stock  did  not  pass  by  the  will,  the 
ground  being  that  tbe  new  stock  was  a  sub- 
stantially dilTerent  thing  from  that  which 
he  gave,  and  did  not  answer  tbe  description 
in  the  will.  He  Lane,  L.  R.  14  Ch.  Div.  856, 
49  L,  J.  Ch.  N.  S.  788,  43  L.  T.  N.  S.  87,  28 
Week.  Rep.  764.  And  in  Re  Slater  [I&07]  1 
Ch.  666,  76  L.  J.  Ch.  N.  S.  472,  97  L.  T.  N. 
S  74,  8  Ann.  Cas.  141.  afiinning  [1906] 
2  Ch.  480,  75  L.  J.  Ch.  N.  S.  660,  64  Week. 
Rep.  602.  05  L.  T.  N.  S.  360,  it  was  held 
that  a  specilic  legacy  of  corporate  stock  was 
deemed  when  the  testator  exchanged  it  tor 
tock  in  a  corporation  which  had  succeeded 
the  corporation,  the  stock  ot  which  was 
specifieallv  bequeathed.  And  in  Pattison  t, 
Pattison, ']  Mvl.  &  K.  12,  2  L.  J.  Ch.  N.  S. 
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strued  together  as  the  loat  will  uid  teata.- 
ment  of  the  said  deceased." 

This  preseats,  as  the  flrBt  queBtioa  for 
deteimination  in  this  case,  tlie  effect  of 
the  inatTument  executed  by  the  testatrix 
in  1S05.  It  did  not  in  terms  revoke  the 
will  of  1899,  BDd,  in  the  absence  of  an; 
ezpreased  purpose  of  Tevocation,  is  it  to 
be  given  the  legal  effect  of  a  revocationT 
The  statute  in  regard  to  revocation  of 
wills  (Code,  art.  93,  S  318)  provides,  in 
Bubstauce,  that  "no  will  .  .  .  a  hall 
be  rcTOcable  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing 
declaring  the  same  .  .  .  unless  the 
same  be  altered  by  some  other  will  or  cod- 
icil in  writing  or  other  writing  of  the  de- 
Tisor,   signed   as   hereinbefore   said,   in   the 

15,  it  was  held  that  a  specific  bequest  of 
"long  annuities"  was  adeemed  by  a  sale 
thereof,  and  that  other  "long  annuities"  pur- 
chased  witli  the  proceeds  could  not  be  substi- 
tated  therefor,  although  the  only  difference 
was  tbat  the  new  annuities  terminated  tliree 
months  sooner  than  the  others. 

Ho,  the  mere  agreement  of  a  testator  to 
accept  a  note  which  was  to  be  convertible 
into  bonds  in  lieu  of  stock  specificall;  be- 
queathed does  not  worli  an  ademption  of 
the  legacy,  where  the  note  was  not  delivered 
until  after  the  testator's  death.  Re  Frahm, 
120  Iowa,  85,  94  N.  W.  444. 

And  where  a  mere  option  to  purchase  the 
property  bequeathed  was  given,  and  not  ex- 
ercised nntil  after  the  testator's  death,  it 
was  held  that  the  legatee  was  entitled  to  the 
proceeds.  Emuss  v.  Smith,  2  De  O.  ft  S. 
722;  Re  Pyle  [1805]  1  Ch.  T24.  84  L.  J. 
Ch.  S.  S.  477,  13  Reports,  308,  72  L.  T.  N. 
S.  327,  43  Week.  Kep.  420;  Duffleld  v. 
M'Master  [1898]  1  I.  R.  370. 

And  an  attempt  to  renew  a  lease  which 
had  been  specifically  devised  was  held,  in 
Abney  v.  Miller,  2  Atk.  593,  not  to  consti- 
tute an  ademption,  where  the  renewal  was 
not  consummated  in  the  testator's  lifetime. 

And  where  the  variation  in  the  testator's 
interest  in  the  subject  of  the  bequest  is  by 
operation  of  law,  and  is  as  to  form  only, 
tbe  legacy  is  not  adeemed.  Walton  v.  Wal- 
ton, 7  Johns.  Ch.  258,  11  Am.  Deo.  450 
(holding  that  where  the  charter  of  a  bank, 
some  of  the  stock  of  which  had  been  specif 
ically  bequeathed,  e:[pired,  and  all  its  fundi 
were  conveyed  to  trustees,  and  the  testatoi 
received  the  dividends,  but  did  not  sell  the 
flhares,  the  legatee,  after  testator's  death, 
was  entitled  to  the  dividends.  [In  connec- 
tion with  this  case,  see  Re  Howard,  supra] )  ; 
idem  {holding  tbat  where  shares  of  stock 
whicll  has  been  specifically  bequeathed  un- 
der an  act  of  legislature  became  vested  in 
the  state  during  the  testator's  lifetime,  and 
a  certain  compensation  therefor  was  to  be 
paid  to  the  stockholders,  the  legacy  was  not 
adeemed,  and  that  the  legatee  was  entitled 
to  such  compensation)  ;  Maynard  v.  Me- 
chanics' Nat  Bank,  1  Brewst.  (Pa.)  483 
holding  tbat  a  specific  legacy  of  shares 
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presence  of  two  or  more  witnesses,  declar- 
ing the  same."  It  is  true  the  instrument 
executed  in  190S,  with  all  the  formal  requi- 
sites to  constitute  it  a  will  under  all  the 
requirements  of  the  law,  did  not  in  terms 
revoke  the  will  of  1809,  but  this  is  not  nec- 
essary. A  win  may  be  just  as  effectively 
revoked  by  an  inconsistent  disposition  of 
previously  devised  property.  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  824;  Colvin  T.  War- 
ford,  20  Md.  357  i  Johns  Hopkins  Univer- 
sity v.  Pinckney,  55  Md.  305;  Joynes  v, 
Hamilton,  98  ifd.  685,  57  Atl.  25.  By  tbe 
will  of  1899  Mrs.  Gardner  had  given  her 
entire  estate  of  every  description  to  her 
husband.  By  the  second  instrument  she 
gave  all  her  railroad  atock  and  all  money 
in  bank  except  $300  (which  was  bequeathed 

in  a  state  bank  was  not  adeemed  bj  act  of 
Congress,  changing  tbe  bank  to  a  national 
one)  ;  Bronsdon  v.  Winter,  1  Ambl.  57 
(balding  a  legacy  of '  stock  not  adeemed  by 
the  fact  that  by  act  of  Parliament  it  was 
turned  into  annuities);  Cakes  v.  Oakes,  9 
Hare,  688  (holding  that  consolidated  stock 
into  which  stock  specilicalty  bequeathed  had 
been  converted  by  resolution  of  the  company, 
under  the  authority  of  an  act  of  Parliament, 
passed  under  the  bequest)  ;  Browne  \. 
M'Guire,  Beatty,  Ir.  Ch.  Rep.  35S  (holding  . 
that  a  specific  legacy  of  government  stock, 
converted  by  the  state  into  other  govern- 
ment stock,  was  not  adeemed  by  the  conver- 
sion, and  that  the  new  stock  passed  under 
the  bequest.  And  this  is  especially  true 
where  the  act  itself  provides  that  the  change 
shall  "not  revoke  any  testamentary  dispo- 
sitions") ;  'Ke  Loveman,  48  L,  J.  Ch.  N.  8. 
585.  And  the  same  conclusion  was  reached 
as  to  property  sold  under  authority  of  an 
act  of  Parliament,  where  the  act  provided 
in  effect  that  the  proceeds  of  the  sale  should 
be  treated  as  if  they  were  still  land.  Re 
Spragge,  13  Ont  Week.  Rep.  741,  affirmed  in 
15  Ont.  Week.  Rep.  40.  But  see  Frewen  v. 
Frewen,  L.  R.  10  Ch.  610,  33  L.  T.  N.  S.  43, 
23  Week.  Rep.  884.  as  set  out  supra.  See 
also  Skipwith  v.  Cabell.  19  Gratt.  758,  as 
set  out  supra,  and  Partrid(;e  v.  Partridge. 
Cas.  t.  Talb.  228,  9  Mod.  289. 

And  the  specific  devise  of  an  interest  in 
a  certain  partnership  is  not  adeemed  by  a 
renewal  of  the  articles  of  partnership  upon 
the  expiration  of  the  orifrinal  articles.  Bnck- 
well  V.  Child,   1   Ambl.  260. 

But  it  has  been  held  that  the  actual  re- 
newal of  a  lease  which  had  been  specifically 
devised  constituted  an  ademption  wliieh 
would  prevent  tbe  devisee  taking  the  new 
lease  in  lieu  of  the  one  devised,  the  ground 
being  that  the  original  lease  was  utterly  an- 
nihilated by  the  purchase  of  the  new  one. 
Ahney  v.  Miller.  2  Atk.  593;  Hone  v.  Med- 
craft,  1  Bro.  Ch.  261;  Coppin  v.  Ferny- 
hough.  2  Bro.  Ch.  291 ;  Colegrave  v.  Manby,. 
8  Madd.  Ch.  72.  allirmed  in  2  Russ.  Ch.  238; 
Marwood  V.  Turner,  3  P,  Wms.  183,  2  Eq. 
Cas.  Abr.  469;  Rudstone  v.  Anderson.  2  Ves. 
Hr.  418. 
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to  Maiy  Finnegun)  to  ber  brother,  Uld 
certain  articles  of  pereonsl  jewelry  to 
named  friends.  It  appears  from  the  agreed 
statement  of  facta  that  this  comprised  her 
entire  estate  at  the  time,  with  the  excep- 
tion of  a  few  pieces  of  furniture  and  some 
minor  articles  of  personal  adornment.  The 
second  paper  evidently  intended  to  make  a 
complete  disposition  of  her  property  no  less 

And  where  the  terms  of  the  devise  indi 
cate  that  it  was  not  the  testator's  intention 
to  include  any  interest  subsequently  ac- 
quired, a  renewal  of  the  lease  Tories  an 
ademption  of  the  devise.  Slatter  v.  Noton, 
18  Ves.  Jr.  197. 

But  where  the  terms  of  the  devise  indi- 
cate that  it  was  intended  to  cover  renewals, 
as,  for  instance,  by  a  devise  of  "all  the  in- 
terest I  [testator]  have  in  the  lease,"  it 
has  been  held  that  the  new  lease  passes  un- 
der the  devise.  Carta  t.  Carte,  3  Atk.  174, 
1  Ambl.  28,  Ridgeway,  210;  Colegrave  v. 
Manby,  6  Madd.  Ch.  72,  aflirnied  in  2  Russ. 
Ch.  238;  James  v.  Dean,  11  Ves.  Jr.  383, 
affirmed  on  rehearing  in  16  Vea.  Jr.  23fl. 

So,  where  it  clearly  appears  to  have  been 
the  intention  of  the  testator  to  devise  all  bis 
riglit,  title,  and  interest  in  the  property, 
tbe  devisee  has  been  held  entitled  to  the  pro- 
ceeds of  a  sate  of  the  property  after  the  tes- 
.  tator's  death,  upon  the  successful  culmina- 
tion of  a  suit  to  establish  a  claim  of  right 
to  purchase  such  property,  which  existed  be- 
fore the  testator's  death.  Rue  v.  Connell, 
148  N.  C.  302,  62  5.  E.  306. 

In  Digby  v.  Legard,  2  Dick.  GOO,  a  dis- 
tinction was  drawn  between  leaseholds  held 
for  a  term  of  years  and  freehold  leasee  for 
life,  it  being  held  that  tbe  surrender  of  a 
lease  of  the  latter  class  and  the  taking  of  a 
new  one  adeemed  a  deviae  of  the  original 
lease,  but  that  a  bequest  of  a  leasehold  for 
a  term  of  years  was  not  adeemed  by  a  sur- 
render thereof  and  the  taking  of  new  leases 
for  further  terms. 

Intent  as  affecting  question. 

The  general  rule  that  a  specific  legacy  is 
adeemed  by  a  material  change  in  tbe  subject- 
nintter,  and  that  the  property  into  which  it 
was  converted  cannot  be  substituted  so  as 
to  pass  under  the  legacy,  has  been  said  to  be 
due  to  reasons  paramount  to  considerations 
of  intention.  Georgia  InBrmary  v.  Jones. 
37  Fed.  750  (appeal  dismissed  in  149  U  S. 
774,  37  L.  ed.  SG6,  13  Sup.  Ct.  Rep.  1047)  ; 
Harrison  v.  Jackson,  L.  H.  7  Ch.  Div.  339, 
47  I-.  J.  Ch.  K.  S.  142. 

But,  on  the  other  hand,  it  has  been  held 
that  where  it  appears  to  have  been  the  clear 
intention  of  the  testator  that  the  change 
should  not  adeem  the  legacy  or  devise,  and 
that  the  property  in  its  new  form  should 
pass  under  the  Icgnoy,  force  will  be  given  to 
■uch  manifest  intent.  Joj-nes  v.  Ilamilton, 
98  Md.  66S,  57  Atl.  25  (holding  that  the 
proceeds  of  a  proiind  rent  which  had  been 
specifically  devised  should  be  substituted 
therefor  and  pass  to  the  devisee^  ;  Gardner 
40  L.R.A.(N.S.) 


than  the  first,  and,  the  legatees  being  en- 
tirely dilferent  persons,  the  inconsistency 
was  OS  great  as  was  possible.  But  one 
conclusion  can  be  reached, — tha  will  of 
1899  was  revoked  by  that  of  1905,  and  was 
therefore  without  any  force  or  effect  at 
the  time  of  her  death,  and  the  learned 
judge  below  was  correct  in  his  decree  to 
this  effect. 

T.  Gardner,  72  N.  H.  267,  66  Atl.  310  (hold- 
ing that  stock  of  a  corporation  into  which 
the  corporation  which  issued  tbe  bequeathed 
stock  had  merged  should  be  substituted  for 
such  bequeathed  stock)  ;  Thomond  v.  Suffi^, 
1  P.  Wms.  461  (holding  that  the  amount 
of  a  claim  which  hod  been  released  by  tes- 
tator, should  be  made  up  to  the  legatee)  ; 
Drant  v.  Vause,  1  Younge  &  C.  Ch.  Cas.  580, 
n  L.  J.  Ch.  N.  S.  170,  6  Jur.  313  (holding 
that  tlic  proceeds  of  the  sale  of  tbe  fee  of 
the  lands  speciticnlly  devised  passed  to  tha 
devisee  where  the  sale  was  made  under  an 
option  given  in  a  lease,  and  the  lease  and 
option  BO  referred  to  in  the  will  as  to  in- 
dicate an  intention  to  substitute  the  pro- 
ceeds in  lieu  of  the  lands  in  case  the  lessee 
exercised  the  option  to  purchase).  See  also 
Rue  V.  Connell,  148  N.  C.  302,  63  S.  E.  308, 
as  set  out  supra.  But  a  mere  unexecuted 
intention  to  change  the  state  of  the  sub- 
ject of  tbe  legacy  cannot  be  considered  on 
ademption.     Basan  v.  Brandon,  8  Sim.  171. 

In  Georgia  it  is  provided  by  statute  (Code 
teiO,  I  390S)  that  "if  the  testator  ex- 
changes the  property  bequeathed  for  other 
of  the  like  character,  or  merely  changes  the 
investment  of  a  fund  bequeathed,  the  law 
deems  the  intention  to  be  to  substitute  the 
one  for  the  other,  and  the  legacy  shall  not 
foil,"  I.«ng  V,  Vaughn,  ante,  542.  holding 
that  an  absolute  sale  of  land  devised  con- 
st it  ntrd  an  ademption  of  the  devise,  and 
that  the  personalty  in  which  the  testatrix 
invested  the  proceeds  did  not  pass  to  the 
legatee. 

In  connection  with  the  foregoing  cases, 
see  also  Slatter  v.  Noton,  Carte  v.  Carte, 
Colegrave  v.  Manby,  and  James  v.  Dean,  as 
set  out  supra. 


Under  the  principle  that  ejttrinsic  evi- 
dence is  not  adniisHihle  to  show  that  the 
testator  intended  by  hia  will  to  refer  to  a, 
thing  which  the  will  does 'not  describe,  it 
cannot  be  shown  that  a  thing  wholly  ditfer- 
;nt  from  that  bequeathed  was  believed  and 
ntended  by  the  testator  to  be  held  in  sub- 
stitution of  the  thing  bequeathed,  Rogers 
ogera,  87  S.  C.  108,  100  Am.  St.  Rep. 
721,  45  S.  E.  176,  holding  that  evidence  was 
not  admissible  to  show  that  testator  in- 
tended Olid  believed  that  a  bond  and  mort- 
gage.of  land  sold  by  order  of  court  to  pay 
debts,  taken  by  him,  would  go  the  I^ateea 
of  Bucli  dehtx,  in  lieu  thereof.  See  alsii 
Lang  v.  Vaughn,  ante,  54S  G.  J.  C. 
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QAKDNER  v.  HoNXAL. 


The  proceeding*  in  the  cue  niftke  neces- 
MU7  *  coiuideration  of  the  Tariou*  legaci«a 
coDtained  in  the  will  ot  1,005. 

The  agreed  itatemcnt  shows  t)iat  the 
ftrticlea  given  by  the  will  to  Marie  McNeal 
had  been  actually  given  to  her  beEoie  the 
death  of  the  testatrix,  and  therefore  con- 
stituted no  part  of  her  eetatA  at  her  death, 
and,  ao  far  m  the  legacy  waa  ooncemed, 
it  hnd  been  anticipated  by  the  testatrix 
in  a  manner  which  had  the  same  effect 
aA  an  ademption.  Gallagher  v.  Martin,  102 
Md.   116,  62  AtL  S47. 

The  legacies  to  Stella  McNeal  and  Mary 
A.  Fenwick  weie  specific  legacies,  and  no 
reason  exists  why  the  articles  given  these 
ladies  should  not  be  delivered  to  them  by 
the  adminiatrators,  and  the  circuit  court 
was  correct  in  so  directing. 

The  leffadv  of  "my  diamond  rings  and 
earrings  to  the  olinrch  (St  Ignatius),"  pre- 
sents a  different  question.  So  tar  as  the 
articles  are  concerned,  the  legacy  is  spe- 
cific, but  St.  Ignatius  Church  is  not  a  body 
corporate.  But  the  agreed  statement  of 
facts  embodies  the  following:  "That  Bt. 
Ignatius  Church,  mentioned  in  said  will  of 
June  6,  1905,  is  situated  at  the  corner  of 
Calvert  and  Madison  streets,  Baltimore, 
and  adjoins  and  communicates  on  the  south 
with  and  is  physically  a  part  of  Loyola 
College  building,  which  said  college  build- 
ing occupies  (Including  said  church)  the 
entire  block  on  the  west  side  of  Calvert 
street,  from  Madison  street  to  Monument 
street;  that  the  rector  or  president  of  said 
college  is,  by  virtue  of  his  oOioe,  the  rec- 
tor or  pastor  of  said  church,  the  priests 
attached  to  said  college  being  also  at- 
tached to  said  church,  and  that  said  church 
and  college  are  Integral  parts  of  the  same 
management;  that  the  title  to  said  proper- 
ty embracing  the  church  and  college  build- 
ing is  vested  in  the  Associated  Profesaors 
of  Loyola  College,  in  the  city  of  Balti- 
more, a  corporation  duly  incorporated  un- 
der the  laws  of  Maryland,  and  that  by  an 
act  of  the  general  assembly  of  Maryland 
(Laws  of  1888,  chapter  208]  said  corpora- 
tion was  duly  authorized  to  take  and  re- 
ceive bequests  on  behalf  of  said  church." 
The  act  of  1888  referred  to  was  one  to 
enlarge  the  powers  of  "the  Associated  Pro- 
feaeors  of  Loyola  College  in  the  City  of  Bal- 
timore." and  as  a  portion  of  said  enlarged 
powers  the  corporation  was  specifleally 
authorized,  for  the  purposes  of  said  church, 
to  take,  hold,  and  receive  any  gift,  grant, 
devise,  or  i>equest  of  any  property,  real, 
personal,  and  mixed,  as  fully  and  to  the 
same  extent  as  it  is  authorized  to  do  as  an 
educational  institution.  This  legacy,  there- 
fore, presents  clearly  the  case  of  misnomer 
of  a  l^atee,  and  a  mere  misnomer  will  not 
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operate  to  defeat  the  intent  of  a  testatrix, 
where  the  beneficiary  of  the  intended  bounty 
is  perfectly  certain.  This  legacy  is  an- 
alogous to  the  one  contained  in  the  will  of 
Melissa  Baker  to  "the  Woman's  College  lo- 
cated at  the  city  of  Lynchburg,"  which  was 
held  to'be  ft  valid  bequest  to  "the  trustees 
of  the  Bandolph-Macon  College,"  in  Trin- 
ity M.  E.  Church  v.  Baker,  01  Md.  530,  46 
Atl.  1020,  and  to  the  It^acy  which  was  sus- 
tained in  Woman's  Foreign  Missionary 
Soc.  V.  Mitchell,  03  Md.  106,  53  L.E.A.  711, 
48  Atl.  737,  and  to  the  devise  which  was 
held  good  In  Doan  v.  Ascension  Parish, 
103  Md.  862,  7  L.R.A.(N,S.)  1118.  116  Am. 
St.  Kep-  370,  84  Atl.  314. 

By  the  decree  in  this  case  the  legacy  now 
being  considered  was  sustained,  and  the  ad- 
ministrators were  directed  to  make  distribu- 
tion of  it  to  the  Associated  Professors  of 
Loyola  College.  In  so  decreeing  either  the 
court  below  bad  evidence  before  it  which  is 
not  in  the  record,  or  else  it  tell  into  a  par- 
tial error.  The  legacy  was  one  manifestly 
intended  for  the  benefit  of  the  church 
known  as  Bt.  Ignatius  Church,  not  for  the 
educational  purposes  included  within  the 
powers  of  the  Associated  Frofeaeors  of  Loy- 
ola College.  It  was  therefore  a  legacy  of 
the  class  coming  within  the  provisions  of 
article  38  of  the  Declaration  of  Rights; 
and,  before  it  can  be  treated  as  valid  and 
effectual,  it  must  receive  the  sanction  of 
the  general  assembly  of  the  state.  It  no- 
where appears  in  the  record  that  this 
sanction  has  ever  been  given,  and  there  is 
nothing  in  the  terms  of  the  act  of  188S 
which  can  properly  be  construed  as  giving 
a  sanction  by  anticipation  to  all  devises 
or  legacies  which  may  thereafter  be  made 
to  that  corporation  for  its  religious  pur- 
poses. The  will  now  under  consideration 
was  admitted  to  probate  on  the.  4th  of 
October,  1910,  and  there  has  been  no  meet- 
ing of  the  general  assembly  since  that 
date;  but  an  executor  is  always  entitled 
to  a  reasonable  time  in  which  to  obtain 
legislative  approval,  where  such  sanction  is 
required.  When  such  approval  is  given,  the 
legacy  will  become  payable,  and  not  before. 
Accordingly  the  decree  below  should  be  so 
far  modified  as  to  provide  that  the  said  he- 
quest  should  be  distributed  to  the  Asso- 
ciated Professors  of  Loyola  College  upon  the 
production  to  the  executor  of  satisfactory 
evidence  that  the  sanction  of  the  general 
assembly  of  the  state  had  been  given  to  it, 
and  not  before. 

With  regard  to  the  legacy  to  Mary  Fin- 
negan,  it  appears  that  at  the  time  when 
Mrs.  Gardner  executed  her  will  in  1005, 
she  had  on  deposit  to  her  credit  a  sum  of 
money  more  than  sufncicnt  to  have  paid 
this  legacy,  but  that  between  that  time  and 
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the  time  ot  her  death  she  had  withdrawn 
from  bank  all,  excerpt  the  sum  of  $12,  and 
the  contention  is  that  the  legacj  to  Slary 
Finnegan  was  adeemed  except  as  to  said 
amount  of  $12.  Whether  the  decree  of 
the  lower  court  waa  correct  in  this  regnrd 
depends  upon  whether  the  legac;  in  ques- 
tion waB  or  was  not  a  epeci^c  legacy.  If 
specific,  the  Tuliitg  was  undoubtedly  cor- 
rect; on  the  other  hand,  if  the  legacy  wna 
demonatrative,  it  was  incorrect.  To  reach 
a  satiafactorj  determination  in  this  regard, 
it  is  necessarj  to  understand  with  pre- 
cision the  distinction  between  tlie  different 
kinds  of  legacies.  The  language  of  the  will, 
"I,  Elieo  Gardner,  devise  and  bequeath  to 
my  brother,  James  McNeal,  my  railroad 
stock  and  all  money  remaining  in  bask,  ex- 
cepting the  sum  of  $300,  which  I  leave  to 
Mary  Finnegan,"  shows  clearly  that  it 
was  the  purpose  of  the  testatrix  that  the 
$300  bequeathed  to  Mary  Finnegan  was 
to  be  paid  out  of  moneys  remaining  in  bank, 
and,  if  the  testatTix  had  at  the  time  of 
her  death  $],000  to  her  credit  in  bank,  it 
would  have  been  perfectly  easy  to  discharge 
the  legacy  by  paying  over  to  her  any  $300, 
so  to  the  credit  of  said  testatrix,  and  not 
otherwise  disposed  of.  The  inclination  of 
the  courts  is  against  construing  a  legacy  to 
be  specific,  because  "specific  legacies  are 
not  liable  to  contribution  in  case  of  a  defi- 
ciency of  assets,  and  inasmuch  as  the  leg- 
acy fails  entirely,  it  the  testator  parts 
with  the  property  or  thing  specifically  be- 
queathed" (Drvden  v.  Owings,  49  Md.  .150; 
Kunkel  v.  Maegill,  5B  Md.  120)  ;  and  when, 
under  the  language  of  a  will,  a  legacy  is 
susceptible  of  being  construed  either  as  u 
apccific  or  as  a  demonstrative  legacy,  courts 
lean  to  tlie  construction  which  will  regard 
it  as  demonstrative.  A  demonstrative 
legacy  is  defined  in  Kunkel  v.  Maegill,  sup- 
ra, as  "a  legacy  in  the  nature  of  a  gen- 
eral legacy,  with  a  certain  fund  pointed 
out  for  its  payment;"  and,  that,  in  our 
view,  is  precisely  the  character  of  legacy 
here  given  to  Mary  Finnegan.  It  is  a  be. 
quest  of  $300,  to  be  paid  out  ot  the  money 
remaining  in  bank,  and  the  fact  that  there 
was  not  that  amount  remaining  in  bank  at 
the  time  of  her  death,  entitles  her,  in  ad- 
dition to  the  $12  which  waa  in  bank,  to 
the  payment  of  the  balance  out  of  the  gen- 
eral assets  belonging  to  the  estate,  if  such 
general  assets  existed  and,  if  not,  then 
pro  rata  with  general  legatees,  if  any.  In 
the  present  case  there  were  assets,  which, 
as  will  be  seen  in  a  moment,  were  ade- 
quate, out  of  which  to  pay  this  balance, 
and  this  portion  of  the  decree  ot  the  lower 
court  which  held  the  legacy  as  specific, 
and  that  it  had  been  adeemed  as  to  all 
above  the  sum  of  $12,  must  be  reversed. 
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The  remaining  legacy  which  this  appeal 
brings  before  ns  for  construction  is  as  fol- 
lows: "I,  Ellen  Gardner,  devise  and  be- 
queath to  my  brother,  James  V.  McNeal,  ray 
railroad  stock  and  all  money  remaining 
in  bank  excepting,"  etc.  It  appears  from  the 
agreed  statement  of  facta  that  at  the  time 
wlien  Mrs.  Gardner  executed  her  will  she 
was  the  owner  of  12  aiiares  ot  the  common 
stock  of  the  Baltimore  &  Ohio  Railroad 
Company,  and  00  shares  of  the  preferred 
stock  of  the  same  corporation,  and  that  ahe 
had  a  cash  balance  in  bank  of  $436.03.  It 
further  appears  that  the  preferred  stock 
was  sold  about  October  1,  1909,  by  her 
brother  and  agent,  Joshua  V.  McNeal,  and 
the  proceeds  of  that  sale,  together  with 
some  of  the  money  in  bank,  reinvested  in 
the  purchase  of  bonds  of  various  corpora- 
tions. The  bequest  of  tjje  stock  was  un- 
doubtedly a  specific  legacy.  Bonds  and 
shares  of  atoek  of  corporations  may  be 
specificBlly  bequeathed,  and  the  word  "my," 
"in  my  possession,"  or  "standing  in  my 
name,"  and  other  like  expressions  referring 
to  the  corpus  of  the  fund,  have  generally 
been  relied  on  as  showing  the  intent  of  the 
testator  that  the  bequest  of  such  stock 
was  specific.  Kunkel  v.  Maegill,  supra. 
The  effect  of  the  language  of  the  testatrix 
is  therefore  to  give  to  her  brother,  Joshua 
V.  McNeal,  the  12  shares  of  the  csmmon 
stock  of  the  Baltimore  &  Ohio  Railroad  as 
a  specific  legacy.  With  regard  to  the  60 
shares  of  preferred  stock,  the  same  result 
by   no   means  necessarily   follows. 

The  nonexistence  of  property  at  the  time 
of  the  death  ot  a  testatrix  which  has  been 
specifically  bequeathed  by  will  is  the  fam- 
iliar and  almost  typical  form  ot  ademp. 
tion.  This  may  result  from  a  variety  -jf 
causes,  such  as  a  gift  during  the  lifetime 
of  the  testatrix,  of  the  particular  article 
which  was  the  subject -matter  of  the  legacy, 
its  consumption,  loss,  or  sale,  and  in  each 
of  such  instances  the  courts  have  held  a 
legacy  to  be  adeemed.  A  case  ot  almost 
exact  parallelism  with  the  one  under  con- 
sideration was  in  the  case  of  the  Unitarian 
Soc.  V.  Tufts,  151  Mass.  76,  7  L.B.A.  390, 
23  N.  E.  1006,  in  which  a  testatrix  by  her 
will  gave  to  a  legatee  certain  railroad 
stocks,  which  she  subsequently  sold  and 
reinvested  the  proceeds,  and  this  was  held 
to  have  adeemed  the  legacy;  the  court 
saying:  The  general  rule  is  that,  when  the 
chattel  specifically  bequeathed  by  a  tes- 
tator is  sold  or  conveyed  by  him  during  iiis 
life,  the  legacy  is  adeemed.  And  in  Weston 
V.  Johnson,  48  Ind.  1,  after  the  statement 
of  the  same  rule,  the  court  adds:  "If  the 
proceeds  from  such  sale  or  disposition  were 
to  be  substituted  and  permitted  to  pass, 
the  elTcct  would  be     ,    ,    .    tg  convert  ft 
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apecifio  into  s  geueral  legacy."  Tbe  same 
principle  will  be  found  stated  in  Cowlea  v. 
Cowles,  56  Conn.  240,  13  Atl.  414,  aod  has 
been  recognized  in  tliia  state  iu  Brady  v. 
Brady,  78  Md.  461,  28  Atl.  515. 

In  that  case  the  testator  gave  to  his  son 
certain  cows  and  farming  implements,  with 
Bi  lile  estate  in  the  same  chattels  to  his 
widow.  When  the  life  estate  terminated, 
none  of  the  cows  which  were  in  the  posses- 
aion  of  tbe  testator  when  he  made  the  will 
were  living,  and  the  legacy  of  tlieae  animals 
was  held  to  be  adeemed,  while  in  the  case 
of  the  farming  implements,  a  portion  only 
at  which  had  disappeared  through  use, 
tbe  legacy  was  held  to  have  been  adeemed 
only  in  part. 

Applying  these  cases  to  the  one  under 
consideration,  we  must  Aid  the  legacy  of 
12  shares  of  common  stocic  to  be  valid,  and 
that  of  the  60  ah  ares  of  preferred  stock 
to  have  been  adeemed,  and  that  the  rein- 
vestments which  had  been  made  cannot  be 
substituted  aa  a  specific  legacy  in  favor  of 
Joshua  V.   McNeal. 

It  was  earnestly  argued  that  this  change 
ot  investment  was  made  hy  Josliua  V.  Mc- 
Neal, the  brotlier  of  the  testatrix,  without 
any  special  sanction  from  the  testatrix,  and 
it  may  be  without  her  knowledge,  and  that 
by  reason  of  these  facts  the  legal  result 
which  would  follow  a  sale  of  the  property 
by  the  testatrix  were  avoided.  In  this 
view  we  are  unable  to  concur.  Whatever 
Mr.  McNeal  may  have  done  was  done  as 
agent  of  Mrs.  Gardner,  and  his  acts  as  such 
agent  were  practically  ratified  in  advance 
when  she  delivered  to  him  the  certificates 
of  the  preferred  stock,  indorsed  for  trans- 
fer, and  there  is  no  suggestion  or  imputa- 
tion that  Mr.  McNeal  violated  or  in  any 
way  exceeded  the  powers  conferred  upon 
him,  or  that  his  acts  in  disposing  of  the 
stock  for  her,  and  otherwise  reinvesting 
tbe  proceeds,  were  ever  in  any  manner  dis- 
avowed by  her.  The  will  of  June  S,  1905, 
did  not  contain  any  residuary  clause,  and. 
nnder  the  construction  which  we  have  felt 
compelled  to  put  upon  it,  it  necessarily 
follows  that,  as  to  a  considerable  portion 
of  her  estate.  Mrs.  Ellen  M.  Gardner  died 
intestate.  That  she  had  no  intent  to  die 
thus  intestate  is  undoubtedly  true,  and  in 
that  respect  again  the  present  case  is  in 
exact  parallel  with  the  case  of  Unitarian 
Soc.  V.  Tufts,  supra.  But  that  fact  can- 
not alter  tbe  legal  result,  and  the  balance 
of  her  estate  after  the  payment  of  specific 
and  demonstrative  legacies,  is  distributable 
to  her  brother,  Joshua  V.  McNeal,  and  her 
half-brother,  James  H.  McNeal. 

The  decree  of  the  Circuit  Court  will 
therefore  be  affirmed  in  part  and  reversed 
in  part,  and  the  case  remanded,  to  the  end 
40  L.a.A.(N.8.)  : 


that  a 'decree  may  be  entered  in  accord- 
ance with  this  opinion,  and  the  admiuistra- 
tion  of  the  estate  completed  accordingly. 

Decree  alGrmed  in  part-  and  reversed  in 
part,  and  case  remanded,  costs  to  be  paid 
out  of  the  estate. 


P£NN8XljVAiriA    SUPRCME   COURT. 


(222  Pa.  178,  70  Atl.  1000.) 

Will   —  legacy   of   Insurance   poUcj   ^ 
ademption. 

1.  A  bequest  of  insurance  policies  which 
testator  holds  on  another's  life  as  security 
for  a  debt  is  adeemed  by  collection  of  the 
policies  b^  testator  ^and  investment  of  the 
proceeds  in  other  securities,  upon  death  of 
the  insured  within  his  lifetime. 

Same  -^  specific  legacy  —  Appended  con- 
dition. 

2.  A  provision  after  a  bequest  of  life  in- 
surance policies  which  testator  holds  on  an- 
other's life  SB  security  for  his  debt,  that 
legatee  "pay  the  premiums  on  the  same  till 
they  mature,"  does  not  destroy  tbe  speciflo 
character  of  the  legacy. 

(June  23,  1908.) 

APPEAL  by  the  administrator  of  Clara 
R.  Moyer,  deceased,  from  a  decree  of 
the  Orphan's  Court  for  Centre  County  dis- 
missing exceptions  to  the  report  of  the 
auditor  distributing  the  funds  in  the  hands 
of  the  executor  of  the  estate  of  E.  J.  Prun- 
er,  deceased.     Affirmed. 

The    facts   are   stated    in    the   opinion. 
Mr.  O.  H.  Hewlt,  for  appellant: 
The   character   of  a   legacy,  whether  spe- 
ciHc  or  demonstrative,  is  essentially  ■  ques- 
tion of  intention. 

Kote.  —  Collection   of   insurance   pollcjf 
during  Ufetlme  of  teiitator  as  ademp- 
tion of  upeclfflo  legacy  thereof. 
Re  Prl'ner  is  directly  supported  by  the 
few  cases  which  have  passed  upon  the  spe- 
cific question  therein  involved. 

Thus  in  Davidson  v.  Davidson,  4  F,  107— 
Ct.  of  Seas,  as  set  out  in  2  Mews,  Eng.  Case 
Law  Dig.  Rupp.  of  1808-1007,  col.  2814.  a 
case  on  all  fours  with  the  Pruneb  Case, 
where  a  ti^stator  insured  the  life  of  his  wife 
and  specifically  bequeathed  the  proceeds 
thereof,  anii  she  died  during  his  lifetime  and 
the  proceeds  were  collected  and  merged  in 
the  testator's  general  estate,  the  legacy  was 
held  adeemed  thereby. 

So,  the  collection  by  the  testator  of  an  in- 
surance policy  the  proceeds  of  which  be  had 


562 


PENKSYLVANIA  SUPREME  COURT. 


Jmn, 


Hoke  T.  Herman,  21  Fa.  301;  Smith's 
Appeal,  103  Pa.  559;  Snyder'i  Estate,  217 
Pa.  71,  11  LJl.A.(N.S.l  49,  118  Am.  St. 
Rep.   BOO,   ee   Atl.   157,   10   Ann.   Caa.   488. 

The  doctrine  of  ademptioa  b;  acquisition 
applieB  to  specific  legacies  only,  and  Joea 
not  obtain  in  the  caaes  of  general,  demon- 
strative, or  pecuniary  bequeata. 

Smith's  Appeal,  103  Pa.  659;  Fryer  v. 
Morris,  e  Ves.  Jr.  SBO,  7  Revised  Rep.  222; 
Ives  V.  Canby,  48  Fed.  718;  Corbin  v.  Mills, 
19  Qratt.  438;  1  Am.  t  Eng.  Euc.  Law,  Zd 
ed.  030;  Collins  v.  Wakeman,  2  Ves.  Jr. 
683;  Nooe  t.  Vannoy,  69  N.  C.  (S  Janes, 
Eq.)  18S;  Coleman  v.  Coleman,  2  Ves.  Jr. 
639;  Doughty  v.  Stillwell,  1  Bradf,  300; 
Georgia   Infirmary   v.   Jones,   37    Fed.   7S0. 

Messrs.  John  G,  Iiove,  F.  J.  Utile,  anil 
Harry  Keller,  for  appellee: 

The  bequest  is  specific,  and  there  being 
no  life  insurance  policies,  such  as  specific- 
ally described,  at  the  date  of  the  death  of 
the   testator,  the  bequest  was   adeemed. 

Walls  V.  Stewart,  18'Ph.  281;  Blaekatone 
V.  Blackstone,  3  Watts,  335,  27  Am.  Dec. 
369;  LudUm's  Estate,  13  Pa.  188;  Hoke  v. 
Herman,  21  Pa.  301 ;  Pleasants's  Appeal, 
77  Pa.  366;  Smith's  Appeal,  103  Pa.  659; 
Fidelity  Ins.  Trust  &  S.  D.  Cos.  Appeal, 
108  Pa.  402,  1  Atl.  233;  Donaldson's  £s 
tate,  1  Pa.  Dist.  R.  236. 

F«II,   J.,   delivered   th«  opinion   of  the 

The  question  presented  by  this  appeal 
arises  under  the  following  clause  of  the 
'  t«stator'a  will:  '  "I  also  give  to  my  niece 
Clara  R,  Moyer,  the  life  insurance  policies 
which  I  hold  on  the  life  of  A.  C.  Moyer, 
she  to  pay  the  premiums  on  the  same  till 
they  mature."  A.  C.  Moyer  waa  the  hus- 
band of  Clara  R.  Mover;  and  the  testator 
held  by  absolute  assignments  two  policies 
o(  insurance  on  his  life.  The  testator  paid 
the  premiums  for  a  number  of  years  and 
charged  them  in  ledger  accounts  headed, 
"A.  C.  Moyer  Life  Insurance  Policy,  New 
York  Life,"  and  "Mutual  Life  Insurance 
Co.,   N.   Y..   Investment    in    Policy  on   A.    C. 


Moyer'a  Life."  The  insured  died  befon 
the  testator,  who  received  the  proceeds  of 
the  policies  and  deposited  tbcm  in  his  ac- 
count in  the  bank  of  which  be  was  presi- 
dent. He  used  the  money  received  from 
the  insurance,  with  other  money,  in  the 
purchase  of  bonds,  which  he  placed  in  k 
safe-deposit  box  where  he  kept  hia  securi- 
ties. The  auditor  found  that  at  the  time 
of  the  Euaignment  of  the  policies  the  tes- 
tator was  a  creditor  of  the  insured  and 
had  an  insurable  interest  in  his  life,  that 
there  was  nothing  to  indicste  that  the 
bonds  pure  baaed  in  part  with  the  money 
received  from  the  inaurance  companies  were 
not  the  absolute  property  of  the  testator, 
and  that  the  legacy  was  specific,  and  wkB 
adeemed  by  the  maturity  and  payment  of 
the  policies  befoh  the  death  of  the  tes- 
tator. These  finding*  were  affirmed  by  the 
orphans'  court. 

It  is  conceded  that,  under  the  findings 
of  fact,  the  appellant  can  succeed  only  on 
the  ground  that  the  legacy  was  not  specific 
and  adeemed  by  the  payment  of  the  policies. 
It  ia  argued  with  much  ear  neatness  and 
ability  that  the  words  in  the  bequest,  "she 
to  pay  the  premiuma  on  the  same  till  tbey 
mature,"  disclose  an  intention  on  the  lUirt 
of  the  testator  not  to  give  his  niece  the  in- 
surance policies  freed  of  any  charge  upon 
them,  but  to  give  her  the  proceeds  of  the 
policies  less  the  amount  of  the  preraiuma 
paid  by  him,  and  that  the  legacy  was  m. 
bequest  of  a  sum  of  money  payable  out  of 
a  particular  fund,  and  was  demonstrative, 
and  not  adeemed  by  the  payment  of  th« 
policies.  In  order  to  guard  a  legatee 
against  the  risk  at  ademption,  and  in  or- 
der that  the  legacy  may  he  liable  to  con- 
tribution and  abatement  in  case  of  a  de- 
ficiency of  aesets,  courts  incline  againat 
construing  legacies  as  specific.  But  this 
well -recognized  doctrine  must  not  be  al- 
lowed  to  contravene  the  plain  import  of  the 
will.  Notes  to  Ashburner  v.  Macguire,  2 
White  &  T.  Lead.  Cas.  in  Eq.  E87.  The 
bequest  of  tlie  "life  insurance  policies  which 
I  hold  on  the  life  of  A.  C.  Moyer"  is  clear- 


specifically  bequeat}ied,  and  the  comming- 
ling of  such  proceeds  with  his  other  funds, 
was  held  in  Nusly  v.  Curtis,  36  Colo.  464,  7 
L.R.A.(N.S.)  592,  118  Am.  St.  Rep.  113, 
85  Pac.  846,  10  Ann.  Cos.  1134,  to  constitute 
an  ademption  of  the  legacy.  And  the  same 
conclusion  was  reached  in  Barker  v.  Rayner, 
SMadd.  Ch.  208,  affirmed  in  2  Russ.  Ch.  122. 
the  court  saying  that  the  only  inquiry  was 
whether  the  specific  thing  remaiiied  at  the 
death  of  the  testator,  and  that  it  could  not 
enter  into  a  consideration  of  the  testator's 

As   to  bequest  of  policv  of  insurance  or 
proceeds  thereof  ss  specific  legacv.  see  note 
to  Kusly  v.  Curiiss,  7  L.R.A.(X.S.}   592, 
40  L,R.A.(N.S.) 


The  general  question  of  ademption  of  a 
specific  legacy  or  devise  by  disposal,  loss,  or 
destruction  of  the  property  bequeathed,  is 
treated  in  the  note  to  Lang  v.  Vaughn,  ante, 
542,  and  the  general  question  of  ademption 
of  specific  legacy  or  devise  by  change  in  or 
substitution  of  other  property  for  that  be- 
queathed is  annotated  in  connection  witli 
Gardner  v.  McN'eal,  ante,  653.  And  as  to 
gift  by  testator  as  ademption  of  ceneral 
leiracv  to  donee,  see  the  note  to  Johnson  t. 
.McDowell.  38  L.R.A.fN.S.)  5P8,  and  as  to 
gift  to  one  spouse  by  parent  of  the  other  oa 
aitvnncement  or  ademption,  see  note  to  Ire- 
land V.  Dyer,  26  L.R.A.(N.S.)  1050. 

Q.  J.  a 
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ly  ■pecifie.  The  added  irordB,  "ahe  to  pa; 
tlw  premiums  on  the  Mme  till  they  ma- 
ture,"  refer  to  pkyment*  that  might  be- 
come due  after  the  policies  paued  by  the 
will  to  the  legatee.  If  they  had  been  in 
force  at  the  death  oi  the  testator,  his  niece 
would  have  received  them  free  of  any 
eharg«  for  premiums  paid  by  him.  We 
think  the  eonelusion  expressed  by  the  learn- 
ed judge  of  the  orphans'  court,  that  it  was 
"the  intention  of  the  testator  to  give  the 
policies  to  bis  niece  on  the  condition  and 
understanding  that  after  his  death  his  es- 
tate should  no  longer  be  chargeable  with 
the.  maintenance  of  the  same,"  is  correct. 
The  decree  is  affirmed,  at  the  cost  of  the 
appellant. 
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(205  N.  Y.  371,  98  N.  E.  78!,) 
B«lIrokd  —  employee  on  engine  —  !!• 

1.  A  railroad  employee  permitted  by  the 
engineer  to  ride  on  an  engine,  contrary  to 
the  rules  of  the  company,  of  which  he  is 
ignorant,  is  a  licensee  toward  whom  the 
company  must  exercise-  ordinary  care. 
Same  —  riding  on  engine  —  statutory 

prohibition  —  permlaalon. 

2.  The  statutory  prohibition  against  rid- 
ing on  any  railroad  engine  or  freight  or 
wood  car  without  authority  or  permission  of 
the  proper  officers  of  the  company  does  not 
extend  to  one  to  whom  peTmission  has  been 
given  by  the  person  in  charge  of  the  engine 

Same  —  track  cronalne  —  negligence. 

3.  A  railroad  company  ia  hound,  in  the 
operation  of  its  trains  at  a  crossing  of  an- 
other road,  to  exercise  ordinary  care  not  to 
injare  a  person  riding  upon  an  engine  on  the 
other  road,  whose  presence  thereon  was  not 
of  such  a  character  as  to  constitute  him  a 
wrongdoer. 

Same  —  negligence  ot  employee  —  rid- 
ing on  enRine. 

4.  A  railroad  employee  cannot  be  said  to 
be  negligent  as  a  matter  of  law  in  riding 
Ml  a  locomotive  which  has  no  cars  attached, 

Note.  — As  to  liability  of  railroad  com- 
pany for  injury  to  person  wrongfully  on 
train  by  collusion  with  a  train  employee, 
•ee  notes  to  Indianapolis  Traction  t  Termin- 
al Co.  V.  LawBon,  6  L.R.A.(N.S.)  721,  and 
St.  Lonis,  I.  M.  A,  S.  R.  Co.  v.  Jones  37 
L.RJL(N.8.)  419. 

See  also  later  note  lor  references  to  anno- 
tation «i  analogous  points. 
40  L.R.A.(N.&.) 


so  as  to  prevent  hit  holding  another  com- 
pany liable  for  injury  to  him  due  to  a  col- 
lision of  its  train  with  the  engine  at  a 
point  where  the  tracks  ol  the  two  companies 

(May  7,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  ot  the  Su- 
preme Court,  Fourth  Department,  afflrming 
a  judgment  of  a  Trial  Term  for  Erie  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused 
by  defendant's  Diligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  D,  Powell  with  MeMra. 
Ilojt  &  Spratt,  for  appellant: 

Plaintiff's  intestate  was  a  trespasser  up- 
on both  the  Wabash  engine  and  the  tracks 
of  defendant.  And  the  defendant,  in  the 
absence  of  evidence  that  it  wilfully  or  wan- 
tonly injured  him,  is  not  liable. 

Van  Alstioe  v.  Standard  Light,  Heat  A 
P.  Co.  116  App.  DiT.  100,  101  N.  y.  Supp. 
6Q8;  Streets  v.  Grand  Trunk  R.  Co.  76  App. 
Div.  480,  76  N.  Y.  Supp.  729,  affirmed  in 
178  N.  Y.  653,  70  N.  E.  1109;  Robertson  v. 
New  YoA  k  E.  R.  Co.  22  Barb.  01;  Eaton 
V.  Delaware,  L.  Je  W.  R.  Co.  07  N.  Y.  «8Z, 
15  Am.  Rep.  613;  Waterbury  T.  New  York 
C.  &  H.  R.  R.  Co.  21  Blatchf.  314,  17  Fed. 
671;  Pennsylvania  Co.  v.  Coyer,  163  Ind.. 
631,  72  N.  E.  876;  Pittsburgh,  C.  C.  A  St. 
L.  R.  Co.  T.  Hall,  46  Ind.  App.  210,  00 
N.  E.  408,  01  N.  E.  743;  Darwin  v.  Char- 
lotte, C.  A  A.  R.  Co.  23  8.  C.  G31,  66 
Am.  Rep.  32;  4  Elliott,  Railroads,  2d  ed. 
i  1681;  Flower  t.  Pennsylvania  R.  Co.  B9 
Pa.  210,  8  Am.  Bep.  261;  Duff  v.  Allegheny 
Valley  R.  Co.  01  Pa.  468,  36  Am.  Rep. 
676;  Burns  v.  Southern  R.  Co.  63  S.  C. 
46,  40  8.  E.  1018;  Wickenhurg  v.  Minne- 
apolis, 8t.  P.  ft  8.  Ste.  M.  R.  Co.  04 
Minn.  278,  102  N,  W.  713;  3  Elliott,  Rail- 
roads, 2d  ed.  g  12E2;  Keller  v.  Erie  R.  Co. 
183  N.  Y.  67,  75  N.  E.  065;  Grunst  t. 
Chicago  ft  W.  M.  R.  Co.  109  Mich.  342,  67 
N.  W.  335;  Dilas  v.  Chesapeake  ft  0.  R. 
Co.  24  Ky.  L.  Rep.  1347,  71  S.  W.  402; 
Eastern  Kentucky  R.  Co.  v.  Powell,  17  Ky. 
L.  Hep.  1051,  33  S.  W.  029;  Dillon  v.  Con- 
necticut River  R.  Co.  154  Mass.  478,  28 
N.  E.  899;  Magar  v.  Hammond,  1B3  N.  Y. 
387,  3  L.R.A.(N.S.)  1038,  76  N.  E.  474; 
Johnson  v.  New  York  C.  ft  H.  R.  R,  Co.  178 
N.  Y.  79,  65  N.  E.  846;  Lagerman  t.  New 
York  C.  ft  H.  R.  R.  Co.  63  App.  Div.  283, 
65  N.  Y.  Supp.  764;  Gunther  v.  New  York 
C.  4  H.  R.  R.  Co.  81  App.  Div.  606,  81 
N.  Y.  Supp.  395. 

If  the  defendant  is  to  be  held  liable  for 
negligence,  then  plaintiff's  intestate,  having 
violated  Qie  rules  of  the  Erie  and  Wabwh 


NEW  YORK  COURT  OF  APPEAia, 


companiea  prorided  for  hJB  protection,  Wiu 
guilty  of  contributor;  negligence  m  a 
matUr  of  law. 

DickMcheid  v.  Betz,  80  App.  DiT.  8,  80 
N.  Y.  8upp.  175,  affirmed  in  178  N.  Y. 
eil,  68  N.  E.  lllE;  ShannoD  t.  New  York 
C.  &  H.  R.  R.  Co.  88  App.  DiT.  349,  84 
N.  Y.  Supp.  646:  Flftnagan  v.  Atlantic  Al- 
catrac  Asphalt  Co.  37  App.  Div.  476,  Cfl 
N.  Y.  Supp.  18;  Clark  t.  Colorado  A.  N.  W. 
R.  Co.  IB  L.R.A.(N.B.)  988,  81  C.  C.  A.  358, 
165  Fed.  408;  Filei  T.  Boaton  A.  A.  R.  Co. 
149  Mass.  204,  14  Am.  St.  Rep.  411,  21 
N.  E.  311  i  Doggett  V.  lUinoiB  C.  R.  Co.  34 
Iowa,  284;  Radley  t.  Columbia  Southern 
R.  Co.  44  Or.  332,  75  Pac  212,  1  Ann. 
Cu.  447. 

MesHra.  White  &  Bajriei,  for  respondent: 

Defendant  is  in  no  position  to  raise  the 
defence  that  deceased  was  not  rightfully 
on  the  Wabash  locomotive. 

Knight  T.  Lanier,  69  App.  DIt.  454,  74 
N.  Y.  Supp.  909;  Wilson  v.  American 
Bridge  Co.  74  App.  Div.  69S,  77  N.  Y. 
Supp.  820. 

WllUrd  Banl«tt,  J.,  delivered  the  opin- 
ion of  the  courtt 

The  tracks  of  the  Brie  Railroad  T^ompany 
croA  the  tracks  of  the  defendant,  the  Lake 
Shore  ft  Michigan  Southern  Railway  Com- 
pany, at  a  point  in  the  city  of  Buffalo.  At 
.the  time  of  the  accident  which  gave  riee 
to  this  action,  in  December,  1907,  the  Wa- 
bash Railroad  Company  operated  Bome  of 
its  trains  over  these  tracks  of  the  Srie. 
A  Wabash  engine  thereon  attempted  to 
cross  the  point  of  intersection  when  it  was 
struck  by  one  of  the  defendant's  freight 
trains  running  along  one  of  the  intersect- 
ing tracks.  The  collision  resulted  in  the 
death  of  the  plaintilTs  intestate,  Thomas 
Cole,  an  employee  in  tlie  office  of  the  mastei 
mechanic  of  the  Erie  Railroad  Company  at 
Bast  Buffalo,  who  was  riding  on  Uie  loco 
motive.  This  action  was  brought  to  chargi 
the  defendant  with  liability  for  negligence 
in  the  operation  of  its  freight  train 
the  eroBsing.  The  answer  was  a  general 
denial.  The  plaintiff  recovered  a  small 
diet,  the  judgment  upon  which  has  been 
afSnned  by  the  appellate  division,  on 
the  justices  dissenting  on  the  ground  that 
the  plaint! (Ts  intestate  was  a  trespt 
upon  the  Wabash  engine  at  the  time  of  the 
accident,  and  the  defendant  could  be  held 
liable  only  in  case  it  caused  his  death 
wilfully,  wantonly,  or  recklessly,  of  which 
there  was  no.  evidence.  The  trial  judge 
charged  the  jury  that  the  defendant  owed 
to  every  one  on  that  engine  ordinary 
to  keep  him  from  being  injured,  and  it  must 
be  assumed  that  the  verdict  was  based  upon 
40  L.R.A.(N.S.) 


a   finding  of  the  absence  of  such  ordinary 

The  plaintiff's  intestate  nas  evidently  on 
the  locomotive  with  the  sanction  of  the 
ei^ineer  in  charge.  He  had  been  in  the 
habit  of  riding  on  it  once  or  twice  a  week 
for  a  couple  of  months  prior  to  the  acci- 
dent. It  is  true  that  tliere  were  rules  both 
of  the  Wabash  and  of  the  Erie  Company  to 
the  effect  that  unauthorized  persons  would 
not  be  permitted  to  ride  on  the  engine;  but 
it  did  not  appear  that  Cole  had  ever  had 
notice  or  possessed  any  knowledge  of  these 
rules.  He  was  a  licensee,  rather  than  a 
trespasser  in  the  same  sense  that  one  is  a 
trespasser  who  boards  a  train  forcibly  or 
gets  on  secretly  to  obtain  transportation 
furtively.  In  the  absence  of  authority  on 
the  part  of  the  engineer  to  permit  him  to 
ride  on  the  engine,  be  did  not  become  a 
passenger,  but  the  permission  relieved  bim 
from  the  imputation  of  being  a  wrongful 
intruder,  and  obligated  the  Wabash  Com' 
pany  to  the  exercise  of  ordinary  care  not 
to  injure  bim.  See  4  Elliott,  Railroads,  2d 
ed.  §  15S1.  His  presence  on  the  engine,  fac- 
ing thus  lawful  as  to  the  Wabash,  was 
equally  lawful  as  to  the  defendant;  and  it 
was  also  bound  to  exercise  ordinary  care 
not  to  injure  him.  Tliere  was  evidence  that 
it  failed  in  its  duty  in  this  respect. 

We  are  referred  to  the  ease  of  Eaton  v. 
Delaware,  L.  ft  W.  R.  Co.  57  N.  Y.  382, 
396,  15  Am.  Rep.  513,  as  an  authority  pre- 
cisely in  point  to  show  that  the  plaintiff's 
intestate  was  not  lawfully  upon  the  engine 
at  the  time  when  he  was  killed-  That  case 
was  decided  by  the  commission  of  appeals 
in  1874,  and  the  decision  was  not  unani- 
mous. There  was  an  able  dissenting  opin- 
ion by  Commissioner  Earl,  afterward  chief 
judge  of  this  court.  The  plaintiff  had  been 
invited  by  the  conductor  of  a  coal  train  be- 
longing to  the  defendant  to  ride  thereon. 
The  conductor  informed  him  that  the  com- 
pany was  in  want  of  brakemen,  and  in- 
vited him  to  ride  back  to  a  specified  sta- 
tion with  a  view  to  obtaining  employment 
as  a  brakeman.  There  was  a  printed  regu- 
lation of  the  company  forbidding  passen- 
gers to  ride  upon  coal  trains,  but  it  did  not 
appear  that  the  plaintiff  knew  of  this  regu- 
lation or  had  any  reason  to  suppose  that 
the  conductor  was  doing  an  unauthoriEed 
act  in  inviting  him  to  get  upon  the  train. 
A  majority  of  the  commission  of  appeals 
held  that,  inasmiich  as  the  conductor  of  m 
freight  train  has  no  power  whatever  as  to 
the  transportation  of  passengers,  notice  to 
the  plaintiff  of  his  limited  authority  in 'this 
respect  would  be  implied,  and  hence  that 
the  plaintiff's  presence  on  the  freight  train 
was  unlawful.  From  this  view  Commis- 
sioner Earl  dissented,  saying:     "I  think  no 
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authority  can  be  found  holding  that  ■ 
person,  under  iuch  ctrcumiitanceB,  ii  unlaw- 
ful!; or  wrongfullj  upon  a  train,  but  there 
are  numerous  authorities  in  this  and  other 
states  holding  otherwise.  This  being 
there  is  abundant  author! tj  for  holding 
that  he  was  entitled  to  protection  against 
the  wilful  or  negligent  acts  of  the  defend- 
ant or  its  agents."  In  view  of  this  dissent, 
I  think  that  the  Eaton  Case  should  bo  re- 
garded as  a  controlling  precedent  only  in 
cases  where  the  circumstances  are  precisely 
similar,  and  that  the  doctrine  of  the  pre- 
vailing opinion  should  not  in  any  wise  be 
extended.  Thus  limited,  it  is  applicable 
only  to  cases  where  the  party  injured  is 
chargeable  with  notice  that  the  railroad 
employee  who  permits  him  to  ride  i 
particular  train  has  no  authority  to  do  so. 

It  cannot  fairly  be  contended  in 
present  case  that  the  plaintiff's  intestate 
must  be  presumed  as  matter  of  law  to  have 
known  that  the  engineer  had  no  autliority 
to  allow  him  to  ride  upon  the  engine. 

It  may  also  be  observed  in  regard  to  the 
Eaton  Case  that  the  members  of  tha  com- 
mission of  appeals  who  united  in  the  pre- 
vailing opinion  expressly  refrained  from  de- 
claring that  the  plaintiff  waa  a  trespasser. 
Eaton  V,  Delaware,  L.  t  W.  R.  Co.  supra, 
S7  T<1.  Y.  394,  16  Am.  Rep.  513. 

While  permission  to  ride  on  a  freight 
train  or  locomotive  given  by  subordinate 
agents  such  as  the  conductor  or  engineer 
will  not  ordinarily  suffice  to  constitute  a 
person  to  whom  permission  is  thus  given  a 
passenger,  yet  the  weight  of  authority  is 
in  favor  of  the  proposition  that  the  con- 
sent  of  such  employee  is  sulScient  to  require 
the  exercise  of  ordinary  care  by  the  em- 
ployer even  though  it  does  not  demand  the 
highest  practicable  degree  of  care  such  as 
a  carrier  owes  to  a  passenger. 

The  tendency  of  the  courts  is  to  hold  that 
a  person  riding  upon  a  train  other  than  a 
passenger  train  with  the  consent  of  those 
in  charge,  although  against  the  rules  of 
the  company  of  wliich  he  is  ignorant,  is  to 
be  deemed  a  licensee,  rather  than  a  tres- 
passer. See  Lemasters  v.  Southern  P.  Co. 
131  Cal.  lOe,  63  Fac.  128, 

The  case  upon  which  the  appellant  chief- 
ly relies  is  Wickenburg  t.  Minneapolis,  St. 
P.  t  a.  8te.  M.  R.  Co.  94  Minn.  276,  102 
N.  W.  713.  There  it  appeared  that  the 
tracks  of  the  defendant  company  and  the 
Chicago,  St.  Paul,  Minneapolis,  &  Omaha 
Railroad  Company  intersect  at  Turtle  lake, 
in  the  etate  of  Wisconsin.  In  consequence 
of  the  negligence  of  the  defendant,  one  of 
its  trains  collided  at  the  crossing  with  a 
train  on  the  Omaha  road,  seriously  injur- 
ing the  plaintitf,  who  was  a  boy  twelve 
years  old,  and  who  had  boarded  the  Omaha 
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train  when   it  stopped,  before  passing  the 

crossing,  for  the  purpose  of  riding  to  a 
neighboring  station.  He  was  riding  upon 
one  of  the  cars  or  clinging  to  its  steps  in 
violation  of  a  Wisconsin  statute.  His  pres- 
ence was  unknown  to  the  Omaha  Company 
or  any  of  its  employees  in  charge  of  the 
train.  The  supreme  court  of  Minnesota 
held  that  the  obligaton  of  the  defendant  to 
exercise  reasonable  care  to  avoid  a  collision 
with  the  Omaha  train,  or  not  to  injure  per 
sons  lawfully  riding  thereon,  did  not  extend 
to  tlie  plaintiff,  and  that  he  could  not  re- 
cover. It  is  to  be  observed  that  this  waa 
the  case  of  a  trespasser,  pure  and  simple, 
and  not  a  licensee,  for,  as  has  been  said, 
no  one  on  the  Omaha  train  sanctioned  the 
plaintiff's  presence  thereon  or  was  aware 
of  it.  The  Omaha  Company  therefore  owed 
him  no  duty  until  it  discovered  bim  in  a 
position  of  peril,  and  was  only  liable  to 
him  for  a  wilful  or  wanton  injury.  That 
this  decision,  however,  was  not  intended  to 
go  BO  far  as  to  pass  upon  the  rights  of  a 
licensee  under  similar  conditions,  as  dis- 
tinguished from  a  mere  trespasser,  is  ap- 
parent from  the  following  paragraph  in 
the  opinion:  "We  need  not  indulge  in  a 
discussion  of  the  question  whether  persons 
upon  a  train  with  which  another  negligently 
collides,  who  are  there  with  the  knowledge 
and  consent  of  the  company,  riding  with- 
out payment  of  fare  with  the  consent  of  the 
employees,  or  upon  forged  passes  or  other 
unlawful  or  fraudulent  means,  would  be 
entitled  to  recover.  There  is  a  marked  dis- 
tinction between  persons  riding  on  a  train 
with  the  knowledge  and  consent  of  its  em- 
ployees, and  persons  situated  as  plaintiff 
was, — upon  the  steps  of  one  of  the  cars 
attached  to  the  train,  without  right,  in 
violation  of  express  law,  and  without  the 
knowledge  or  consent  of  the  company." 

The  suggestion  is  made  in  behalf  of  the 
appellant  that  the  deceased  was  on  the  en- 
gine in  violation  of  express  laws,  and  was 
even  guilty  of  a  crime  in  being  there  at 
the  time  when  he  was  killed  in  consequence 
of  the  defendant'ii  negligence.  Penal  law 
(Consol.  UwB  1909,  chap.  40},  §  1990.  The 
prohibition  of  the  penal  law,  however, 
against  riding  on  any  railroad  company's 
engine  or  freight  or  wood  car,  without  au- 
thority or  permission  of  the  proper  officers 
of  the  company,  does  not  extend  to  a  case 
where  permission  is  given  by  "the  person 
charge  of  said  car  or  engine."  It  is 
nifestly  unreasonable  to  assume  that 
Cole  was  on  the  engine  without  the  per- 
mission of  the  engineer,  in  view  of  the  evi- 
dence which  has  been  mentioned  as  to  his 
practice  of  riding  thereon  for  two  months 
before  his  death. 

The  concrete  rule  of  law  which  we  dMm 
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applicable  to  Hucli  a  collision  *»  oecurr«d 
in  tliii  caae  la  that  tha  defendant  whose 
freight  train  ran  into  the  Wabash  engine 
at  the  crosiing  nas  bound  to  exercise  ordi' 
□ary  care  not  to  , injure  any  person  riding 
upon  that  engine  whose  presence  thereon 
wa*  not  of  such  a  character  as  to  eo 
stitute  him  a  wrongdoer.  J'urther  thi 
that,  the  status  of  the  injured  person 
toward  the  corporation  on  whose  locomotivf 
he  was  riding  was  immaterial  to  the  com- 
panj  operating  the  train  which  caused  the 
injury.  If  the  collision  had  happened  be- 
tween the  defendant's  train  and  a  passen- 
ger train  of  the  Wabash,  and  bad  resulted 
in  injury  to  passengers  on  the  latter  t: 
the  Wabash  Company  would  have  owed 
such  passengers  the  duty  to  exercise  the 
very  highest  degree  of  care  in  the  manage- 
ment and  operation  of  its  train,  whereas 
the  defendant  would  have  been  bound  only 
to  exercise  ordinary  care  toward  such  Wa- 
bash passengers  to  avert  a  collision.  See 
Loudoun  V.  Eighth  Ave.  R.  Co-  162  N.  Y, 
380,  GS  N.  E.  BBS.  It  does  not  follow  that 
because  the  Wabash  Company  may  not  have 
owed  any  duty  to  the  plaintiff's  intestate 
as  a  passenger  that  the  defendant  owed 
him  no  duty  at  all. 

It  may  be  conceded  that  if  the  dece- 
dent had  been  a  trespasser  upon  the  Wabaab 
engine  in  the  true  sense  of  the  term, — that 
is  to  say,  a  person  who  had  forcibly  intro- 
duced himself  upon  the  engine  Eigainst  the 
will  or  without  the  knowledge  of  those  in 
control, — neither  the  Wabash  Company  nor 
the  defendant  would  have  owed  him  any 
duty  except  to  avoid  the  infliction  of  a 
wilful  or  wanton  injury.  As  to  all  per- 
sons, however,  whose  presence  upon  the 
Wabash  engine  was  sanctioned  by  those  in 
charge  of  its  operation,  such  presence  is  to 
be  deemed  lawful  so  far  as  third  parties 
are  concerned,  and  it  was  no  concern  of  tliH 
defendant  just  what  legal  relation  the 
plaintiff's  intestate  occupied  toward  the 
Wabash  Company,  so  long  as  he  was  not 
a  forcible  or  secret  t  res  passe  r. 

It  cannot  be  held  that  the  deceased  was 
guilty  of  contributory  negligence  as  matter 
of  law.  The  cases  which  impute  contribu- 
tory negligence  to  one  who  takes  a  com- 
paratively perilous  place  upon  a  locomo- 
tive, instead  of  riding  in  a  car  provided 
for  passenfrers,  have  no  application  here, 
where  there  is  nothing  to  show  that  the 
peril  to  the  deceased  was  in  any  wise  aug- 
mented by  any  act  of  his  in  choosing  a 
dangerous,  rather  than  a  safe,  place  in 
which  to  ride.  The  locomotive  on  the  oc- 
casion of  the  collision  was  proceeding  atone. 
There  is  no  other  feature  of  the  case 
which  requires  discussion.  It  was  tried 
without  any  substantial  error  affecting  the 
40  L.R.A.<N.S.) 


Cnllen,    Ch.    J.,    and    Gray,    Halgbt, 
Tauii,  Werner,  and  Cbase,  JJ.,  eoneur. 
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ABB  GOLDSTEIN'  et  al.,  Be^tts., 


(_  N.  D.  — ,  136  N.  W.  180.) 

Writ  ^  servlG«  on  partner  ^  supposed 

corporation. 

1.  Where  a  summons  wherein  a  defendant 
company  was  erroneously  named  as  a  corpo- 
ration, when  in  fact  it  was  a  copartnership, 
was  personally  served  within  the  state  on  a 
partner  as  tlie  managing  agent  of  the  al- 
leged corporation,  it  constitutes  a  valid 
service  upon  the  partner  and  copartnership, 
sufficient  to  vest  jurisdiction  in  the  court  to 
perniit,  on  proper  showing  made,  an  amend- 
ment of  the  summons  and  complaint  served, 
that  the  defendant  company  may  be  desig- 
nated therein  ai  a  partnenhip  with  part- 
ners named. 

Same  —  amendment. 

2.  Such  service  was  not  void,  and  the 
amendment  so  permitted  did  not  thereby 
bring  new  parties  defendant  into  the  suit; 
but,  instead,  it  was  merely  descriptive  of 
the  entity  against  whom  the  action  was 
brought  and  upon  whom  service  was  made. 
Same  —  Jurisdiction  —  extent. 

3.  Sucb  personal  service  upon  a  partner 
confers  jurisdiction  upon  the  court  to  enter 
judgment  under  |   6S47,  Ber.  Codes,   ISOfi, 

Eeadnotes  by  Ooaa,  J. 


Note.  —  Effect  of  erroneously  deMorlbing 
defetidant  in  prooea*  aa  a  corporation 
fnslead  of  an  individual  or  partner- 
ahlp,  or  vice  verso. 

This  note  does  not  discuss  the  question 
as  to  what  is  an  erroneous  description,  but 
only  sets  out  the  effect  of  those  descrip- 
tions that  are  clearly  or  admittedly  errone- 
-  s.  Cases  of  mere  misnomer,  without  any 
Istake  as  to  the  character  of  the  defend- 
ant, and  cases  merely  involving  the  suffi- 
ciency of  a  description  of  defendant  as  a 
ipany,"  without  indicating  whether  it 
partnership  or  a  corporation,  are  also 
excluded. 

The  question  as  to  whether  a  partnership 
av  sue  or  be  sued  in  the  Arm  name  is  dia- 
iseed  in  the  note  to  Spaulding  Mfg.  Co.  v. 
Godbold,    20    L.R.A.IN.S.)     282;    and    the 
question  of  the  validity  of  constructive  serv- 
ice upon  a  partnership  in  the  firm  name  i> 
trcntcd  in  t'le  note  to  Ord  v,  Neiswanger, 
2B  L.R.A.(N.S.)   287. 
Inquiry  as  to  the  affect  of  ancta  mlad^ 


1»11 


QOLIXiTEtN  V.  PETEB  FOX  SONS  CO. 


567 


jointly  kgainst  the  partner  served  and  all 
members  of  the  partnerahip  named ;  and, 
where  property  is  tn  cutiodia  tegia  by  vir- 
tue <^  the  levy  of  an  Attachment  in  the  ac- 
tion, the  court  has  authority  under  aaid 
statute  to  order  that  the  property  held  be 
•old  and  applied  in  satisfaction  of  the  judg- 

Jursdlctlon  —  special  appearance  —  ef- 
fect. 

4.  Where  the  jurisdiction  of  the  court 
over  the  penon  of  the  defendant  is  chal- 
lenged, under  a  special  appearance  made 
pending  the  action  and  before  judgment, 
the  same  is  not  a  general  appearance,  and 
a  judgment  entered  by  default  is  valid. 
Appeal  —  Inrlsdictlon  of  trial  court  — 

9.  The  question  here  presented  going  only 
to  the  jurisdiction  of  the  court  to  enter  the 

■cription  of  defendant  as  will  be  here  con- 
sidered neceasarily  leads  to  the  question 
whether  process  carrying  on  its  face  such 
misdescription  may  be  amended  and  cor- 
rected, since,  if  not  amendable,  it  is  null 
and  void;  but  if  amendable,  the  defect  may 
be  cured  upon  discovery  of  the  true  char- 
acter of  the  defendant. 

The  effect  given  to  such  a  misdescription 
Dsually  depends  upon  the  question  vrlietlier 
it  is  interpreted  as  merely  a  misnomer  or 
defect  in  the  description,  or  whether  it  is 
deemed  a  aubstitution  or  entire  change  of 
party;  in  the  former  ease  an  amendment 
will  be  allowed,  in  the  latter  it  will  not  be 
allowed. 


Generally,  in  the  furtherance  of  justice, 
rourta  will  permit  the  plaintiff  to  amend 
bia  process  so  as  to  charge  defendant  as  n 
partnership  instead  of  corporation,  when 
the  latter  designation  is  erroneously  given 
in  the  tlrst  instance,  and  when  there  is  no 
corporation  of  that  name;  the  error  in  such 
case  is  not  that  the  wrong  party  is  sued, 
but  that  he  is  misdeecribed,  the  firm  name 
being  equally  suited  either  to  a  corporation 
or  to  a  partnership.  There  is  no  change  of 
pari?,  but  the  same  individuals  are  still 
before  the  court.  Anglo-American  Packing 
A  Provision  Co.  v.  Turner  Casing  Co.  34 
Kan.  340,  S  Pac.  403;  Farmers'  &M.  Bank 
v.  Bank  of  Olen  Elder,  40  Kan.  376,  26  Fac. 
680;  TeeU  v.  Bnider  Heading  Mfg.  Co.  120 
Ky.  653,  87  8.  W.  803;  Standard  Hay  & 
Grain  Co.  v.  Ratliff  Bros.  144  Ky.  J61,  137 
B.  W.  103S;  Munsinger  v.  Courier  Co.  62 
Hun,  875,  31  N.  Y.  Supp.  737;  Evoy  v.  Ex- 
preesioan'B  Aid  Soc.  61  N.  Y.  S.  R.  3S,  21 
N.  Y.  Supp.  641;  Skoog  T.  New  York  Nov- 
elty Co.  4  N.  Y.  Civ.  Proc.  Rep.  144 ;  New- 
ton V.  Milleville  Mfg.  Co.  IT  Abb.  Pr.  31B, 
note;  Odldbteiit  v.  Petkb  Fox  Sosb  Co. 

Especially  will  such  an  amendment  be  al- 
lowed where  the  defendant  has  appeared 
and  tiled  an  answer  to  the  merits.  Anglo- 
American  Packing  ft  Provision  Co.  J.  Tur- 
ner Casing  Co.  supra.  . 
40  L.R.A.(N.8.) 


Judgment  sought  to  be  vacated  under  a  une- 
cial    appearance,    this    court   will    consider 

only  the  jurisdictional  questions  raised,  and, 
on  determining  that  the  trial  court  had  jur- 
isdiction to  enter  the  judgment,  the  deci- 
sion of  the  trial  court  refusing  to  vacate 
the  same  is  affirmed. 

(Spalding,   Oh.  J.,   dissents.) 

(March  ],  1912.) 


County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
contract  to  pay  for  a  carload  of  potatoes 
which  was  entitled  as  against  and  the  proc- 

Or  when  the  amended  process  is  of- 
fered before  an  answer  interposing  a  de- 
fense on  the  merits  is  filed.  Teets  v.  Snider 
Heading  Slfg.  Co.   120  Ky,   853,   87   S.  W. 


Or  where  such  an  errone 
personally  served  within  the  state  upon  one 
of  the  partners  as  managing  officer  of  the 
defendaJit,     GoLosTjaN  v.  Peter  Fox  Sokb 


Or  where  the  defendant  a 
up  a  counterclaim.  Standard  Hay  &  Grain 
Co.  V.  RatlifT  Bros.  144  Ky.  181,  137  S.  W. 
1035. 

And  in  such  a  case,  when  the  defendant 
sets  up  a  counterclaim,  judgment  may  prop- 
erly be  entered  against  it  as  a  partnership. 
even  though  plaintilT  fails  to  file  an  amend- 
ed petition.     Ibid. 

And  the  application  of  this  rule  is  not  , 
affected  by  the  fact  that  the  plaintiff  might 
bring  another  action  if  the  defective  process 
were  declared  null  and  void;  nor  by  the 
fact  that  another  BummonH  against  the  per- 
sons named  as  partners  will  be  neceesary. 
Tecta  v.  Snider  Heading  Mfg.  Co.  sUpra. 

And  in  caae  of  such  amendment,  the 
names  of  the  individual  partners  may  be 
added.  Anglo-American  Packing  &  Provj- 
sion  Co.  V.  Turner  Casing  Co.  34  Kan,  340, 
8  Fac.  403;  Teets  v.  Snider  Heading  Mfg. 
Co.  120  Kt.  6S3,  87  S.  W.  803;  Evoy  v. 
Expressmen's  Aid  Soc.  51  N.  Y.  S.  R.  38, 
21  K,  Y.  Supp.  641;  Skoog  v.  New  York 
Novelty  Co.  4  N.  Y.  Civ.  Proc,  Rep.  144; 
Newton  v.  Milleville  Mfg,  Co,  17  Abb.  Pr. 
318,  note;  Blue  Ornas  Canning  Co,  v.  Ward- 
man,  103  Tenn.  170,  62  S.  W.  13T. 

But  in  some  courta  such  a  misdescription 
is  interpreted  not  as  bringing  the  right  de- 
fendant into  court  under  a  wrong  name, 
but  as  suing  the  wrong  party,  and  in  those 
jurisdictions  an  amendment  to  correct  tbe 
defect  is  deemed  as  bringing  in  new  parties, 
and  is  therefore  not  allowed.  White  Co.  t. 
Fayette  Automobile  Co.  43  Fa.  Super.  Ct, 
632. 

And  it  has  been  said  that  a  writ  describ- 
ing defendant  as  a  corporation,  when  in 
fact  it  is  a  partnership,  although  it  uses 
the  correct  Um)  name,  runs  against  nobody. 
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ess  served  upon  defendants  hs  a  corporation. 
Affirmed. 

The   facta   are  stated   in  the  opinion. 
Messrs.  Parcell  &  DIvet,  for  appellants : 
A  copartnership  is  not  conBidered  a  per- 
son, and  miiBt  sue  and  be  sued  b;  its  mem. 

30  C7C.  560,  561,  note  20;  30  Cyc.  99, 
note  18;  Monteith  t.  Hogg,  17  Or.  270,  20 
Piic.  327;  Frank  T.  Tatum,  87  Tei.  204, 
25  S.  W.  409. 

All  partners  must  be  joined  as  defend- 
ants in  an  action  on  a  partnership  obliga- 

30  Cyc.  665,  note  30;  Rev.  Codea,  §  6842. 

When    new    parlies    «re    brought    in    by 

amendment,  it  ia  as  necessary  to  serve  the 

since  there  is  no  such  defendant  as  the  writ 
describes.    Halbert  v.  Boule,  67  Vt.  358. 

And  in  such  a  case,  since  there  is  no  de- 
fendant, the  writ  cannot  be  amended  by 
substituting  a  partnership  with  names  of 
partners.  Sawyer  v.  New  York  State  Cloth- 
ing Co.  98  Vt  588,  2  At).  483. 

Nor  can  it  be  amended  by  deacribing  the 
defendant  m  an  unincorporated  societj  or- 
ganized under  tiie  laws  of  the  atute,  and 
composed  of  certain  individuals  named. 
Maiach  v.  Order  of  Americus,  223  Fa,  IfiQ, 
72   Atl.  528. 

I'he  members  of  a  company  cannot  be  held 
liable  as  partners  under  a  aummona  di- 
rected against  the  company  as  a  corpora- 
tion. Bartram  H.  ft  Co.  v.  Collina  Mfg.  Co. 
69  Qa.  751. 

Process  directed  against  a  company  aa  a 
corporation,  upon  which  t.  writ  of  garnish- 
ment issues,  cannot  later  be  amended  so  as 
to  charge  individuals  as  partners  doing 
business  under  the  Arm  name;  this  would 
be  substituting  new  partiea  defendant;  the 
amended  complaint  must  be  deemed  the 
commencement  of  a  new  suit.  Schiele  v. 
Dillard,  84  Ark.  277,  1Z8  S.  W.  835. 

And  where  a  suit  for  libel  is  brought 
against  a  publishing  company  as  a  corpora- 
tion, and  after  answer  the  pleadings  lie 
dormant  for  more  than  the  limitation 
period,  and  later,  upon  discovering  that  the 
defendant  ia  unincorporated,  plaintitf  fltes 
an  amended  petition  setting  up  the  mistake 
and  charging  individuals  aa  partnera  doing 
biiainesB  under  the  firm  name,  those  in- 
dividuals may  take  advantage  of  the  statute 
of  limitationa,  for  they  were  not  brought 
into  court  by  the  original  process,  but  are 
new  parties  to  the  action.  Leatherman  v. 
Times  Co.  88  Ky.  21)1.  3  L.R.A.  324,  21  Am. 
St.  Rep.  342,  11  S.  W.  12. 


When  a  milling  compHny  is  the  entity 
being  sued,  the  question  vliether  its  appel- 
lation in  the  complaint  is  titst  of  a  corpora- 
tion, a  partnership,  or  a  name  aaniimed  by 
an  individual,  ia  a  matter  merely  of  descrip- 
tion, and  if  the  complaint  originallv  de- 
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amended  process  aa  it  is  to  serve  original 

White  T.  Johnson,  27  Or.  282,  50  Am. 
St.  Rep.  726,  40  Pac.  511;  Shaw  v.  Cock, 
78  N.  Y.  164 ;  Flemmons  v.  Southern 
Improv,  Co.  108  N.  C.  614,  13  S.  E.  188;  ' 
Powers  V.  Braly,  75  Cal.  237.  17  Pac.  197; 
Thompson  v.  Allen,  86  Mo.  85;  Tom  B07 
Gold  Mines  Co.  v.  Green,  11  Colo.  App. 
447,  63  Pac.  845. 

Service  must  be  made  in  the  manner  pr»- 
scribed,  and  failing  in  that,  the  fact  that 
the  process  maj  actually  come  to  the  hands 
of  the  defendant,  or  he  became  poasessed  of 
full  knowledge  thereof,  does  not  give  juris- 
diction. 

Rhode  Island  Hospital  Trust  Co.  v.  Keeo- 

Bcribea  defendant  as  a  corporation,  it  maj 
he  amended  by  adding  the  name  of  an  in- 
dividual doing  business  under  the  company 
name,  without  changing  parties  to  the  suit, 
eapeoially  where  the  .Code  fixes  the  only 
limit  to  amendments  which  relate  back  to 
the  commencement  of  the  suit,  "that  they 
shall  refer  to  the  same  transaction,  prop- 
erty,-Bnd  psrtiea  as,  the  original,"  and  add- 
ing that  where  this  is  not  apparent  on 
the  averments  of  the  pleading,  it  shall  be  a 
question  for  the  jury.  Manistee  Mill.  Co. 
V.  Hobdv,  165  Ala.  411,  138  Am.  St.  Rep. 
73,  51   So.  871. 

Under  a  statute  requiring  the  allowance 
of  amendments  to  cure  any  defect  of  form  or 
substance  in  attachment  affidavits,  bonds, 
and  writs,  a  plaintiff  is  entitled  to  an 
amendment  of  those  papers  which  originally 
erroneously  described  defendant  as  a  cor- 
poration, BO  aa  to  make  them  designate  de- 
fendant as  an  individual  doing  buatneaa  un- 
der that  name  and  style;  and  if  the  court 
refuses  to  allow  such  amendments,  a  man- 
damus will  issue  directing  their  aliowance; 
the  mistake  sought  to  be  corrected  is  not 
as  to  the  entity  of  the  defendant,  but  mere- 
ly as  to  the  designation  of  the  kind  of  en- 
tity; it  is  not  a  question  of  name,  but  of 
designation,  the  amendment  aerving  only 
to  give  accuracy  and  certainty  to  it.  Ex 
parte  Nicrosi,  103  Ala.  104,  15  So.  507. 

Process  misdeBcribing  defendant  aa  R 
company,  supposing  it  to  be  a  corporation, 
may  be  amended  by  atriking  out  the  Bup- 
posed  corporate  name,  which  represents  no 
legal  entity,  and  suhstiting  the  name  of  an 
individual  alresdy  served  as  defendant; 
this  ia  no  substitution  of  parties,  but  sim- 
ply a  correction  of  a  misnomer.  Butler 
Hard  Rubber  Co.  v.  Solomon  Toube  Co,  39 
N.  Y.  Civ.  Proc.  Rep.  23,  2  N.  Y.  City  Ct 
Hep.  41. 

But  an  amendment  generally  by  striking 
out  the  name  of  the  defendant  importing  a 
corporate  character,  and  inserting  in  lieu 
thereof  the  names  of  individuais  as  defend- 
ants, is  not  authorized  either  by  the  Code 
or  by  adjudged  cases;  such  an  amendment 
would  result  in  the  continuance  of  the  ac- 
tion against  other  and  different  parties,  and 
is  not  allowable.     >!ew  York  State  Monitor 
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«y,  1  N.  D.  411,  48  N.  W.  341;  WillianiB 
f.  Van  Valkenburg.  Ifl  How.  Pr,  144;  Sav- 
ings Bank  v.  Authier,  62  Minn.  08,  18 
L.R.A.  498,  53  N.  W.  812;  Kline  v.  Kline, 
104  111.  App.   274. 

Tlie  individuals  are  tbe  defendants,  and 
must  be  aened,  to  bind  them  by  judgment. 

White  V.  Johnson,  27  Or.  282,  50  Am. 
St.  Rep.  732,  40  Pac.  511;  Leach  v.  Mil- 
burn  Wagon  Co.  14  Neb.  106,  15  N.  W. 
232;  Frank  v.  Tatum,  87  Tex.  204,  25  S. 
W.  409;  Likens  v.  McCormick,  39  Wis.  313; 
Brown  V.  Goreuch,  50  W.  Va.  514,  40  S.  E. 
376;  Donnell  v.  Williams,  59  How.  Pr.  08; 
Shaw  V.  Cock,  78  N.  Y.  1D4;  Anglo-Ameri- 
can Packing  &  Provision  Co.  v.  Turner 
Casing  Co.  34  Kan.  340,  8  Pac.  403. 


A  complete  change  of  parties  cannot  he 
made   under   the   guise   of   an   amendment. 

31  Cyo.  481,  484;  Gans  v.  Beaaley,  4  N. 
D.  140,  5S  N.  W.  714;  Atwood  v.  Landis, 
22  Minn.  558;  Jordan  v.  Chicago  &,  A.  R. 
Co.  105  Mo.  App.  446,  79  S.  W.  J16S; 
Rarden  Mercantile  Co.  v.  Whiteside,  145 
Ala,  817,  39  So.  676;  New  York  State 
Monitor  Milk  Pan  Aaso.  v.  Remington  Agri. 
Works,  89  N.  V.  22;  Shaw  v.  Cock,  78  N. 
Y.  194  i   Bassett  v.  Fiali,  76  N.  Y.  304. 

MesBri.  J.  A.  Dwyer  and  Wolfe  A 
Schneller,  for  respondents: 

Tbe  appearance  was  general. 

Goad  V.  Goad,  41  Wis.  23. 

The  amendment  was   proper. 

Teeta   v.    Snider    Heading   Mfg.   Co.    120 


Milk  Pan  Asso.  v.  Remington  Agri.  Works, 
89  X.  V.  22. 

And  on  general  demurrer  to  a  declara- 
tion against  a  defendant  as  a  corporation, 
the  court  cannot  intend  that  the  defendant 
is  an  association  of  individuals  trading  un- 
der such  a  designation,  and  personally 
chargeable  so  that  judgment  may  be  taken 
against  such  individuals.  Tompkins  v. 
Branch  Bank,  11   Leigh,  372. 

Filing,  and  going  to  trial  upon,  a  com- 
plaint which  names  as  party  defendant  three 
individuals  constituting  a  corporation, 
which  is  also  named,  operate  as  a  discon- 
tinuance of  the  suit  against  the  individuals, 
ar)d  convert  it  into  an  action  against  the 
corporation  as  sole  defendant;  the  naming 
of  the  individuals  is  merelv  de.iCT-iptto  per- 
sonir.  White  V.  Eciuitahlc  Nuptial  Benefit 
Union,  76  Ala.  251,  52  Am.  Rep.  325, 

A  petition  against  a  corporation  and  a 
summons  issued  against  its  president  can- 
not form  the  basis  of  a  judament  against 
tbe  president  individually.  Macbean  v.  Ir- 
vine, 4  Bibb,  17. 

Describing  defendant  as  partnership  instead 
of  corporation. 

Erroneously  describing  defendant  as  a 
partnership,  when  in  fact  it  is  a  corpora- 
tion, is  fatal  to  the  action  when  the  error 
is  urged  bv  defendant  by  way  of  exception.  ! 
Welton  V.  Geneaee  Lumber  Co.  114  La.  842, 
39  Mo.  580. 

When  a  petition  directed  against  indi- 
viduals named,  doing*  business  as  a  part- 
nership under  a  firm  name,  is  amended  so 
as  to  he  directed  against  a  corporation,  in 
order  to  obtain  valid  judgment  against  it, 
euch  corporation  must  first  be  brought  into 
court  either  by  summons  or  by  voluntary 
appearance,  even  though  the  Arm's  name  is 
tbe  same  in  both  cases,  and  although  the 
corporators  and  the  alleged  partners  are  the 
same  individuals.  Thompson  v.  Allen,  96 
Mo.  86. 


against  them  as  trustees  of  a  corporation 
or  against  the  corporation  itself.  Harper 
V.  Hendricks,  49  Kan.  718,  31  Pac.  734. 

Where  a  suit  is  brought  against  individ- 
ual directors  of  a  school  district,  naming 
them,  but  also  describing  them  as  a  body 
politic  and  corporate,  and  giving  the  cor- 
porate name,  their  individual  names  will 
be  considered  as  surplusage,  and  the  suit 
is  well  brought  against  tbe  corporation,  and 
is  not  bad  as  being  brought  against  tbe  in- 
dividual directors.  Botkin  v. '  Osborne,  39 
III.  lOJ. 

But  in  Illinois  State  Hospital  v.  Higgina, 
15  III.  185,  it  is  said  that  a  suit  against 
a  corporate  body  should  be  brought  against 
the  corporation,  and  not  against  the  indi- 
viduals incorporated  by  the  common  appel- 

A  complaint  against  "the  X  Lumber  Com- 
pany, a  firm  composed  of  A  &  B,  individ- 
ually," may  he  amended  to  read  against 
"the  X  Lumber  Company,  a  corporation  or- 
ganised, etc,"  for  the  party  sued  is  the 
X  Lumber  Company,  and  the  words  stricken  - 
out  and  those  added  are  merelv  descriptive. 
I,ewis  Lumber  Co.  v.  Caraody,  "l37  Ala.  578, 
35  So.  126. 

.  liut  a  summons  and  complaint  naming 
as    party    defendant    individuals    as    doing 


mder    a    (im 


A  petition  directed  against  individuals 
m»v,  hv  Ipbvo  of  court,  be  amended  to  read 
40  L.R.A.(N.S.) 


by  striking  out  their  names  and 
substituting  the  firm  as  a  corporation ; 
such  an  amendment  would  in  effect  strike 
out  the  only  parties  sued,  and  add  an  en- 
tirely new  party  defendant,  for,  as  original- 
ly written,  the  words  "doing  business  as" 
a  firm  are  merely  descriptin  peraoncE,  and 
therefore  immaterial.  Steiner  Bros.  T. 
Stewart,  134  Ala.  568,  33  So.  343. 

Section  723  of  the  New  York  Code  does 
not  ftuthoriTc  an  amendment  of  a  summons 
and  complaint  by  changing  the  defendant 
from  an  individual  to  a  corporation,  even 
though  that  individual  be  the  president  and 
owner  of  the  corporation,  the  original  in- 
I  tention  being  not  to  sue  any  company,  but 
I  only  an  individual.  Licausi  v.  Ashworth, 
I  78  App,  Div.  486,  79  N.  Y,  Supp.  631. 
I  And  a  complaint  directed  against  indi- 
viduals may  not  be  amended  to  charge  them 
I  as   ollicers   of   a   corporation    in   their   cor- 
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Ky.  8S3,  87  S.  W.  803;  Durkee  v.  Conklin. 
13  Colo.  App.  313,  97  Pac.  480;  Newton  v. 
MelWille  Mfg.  Co.  17  Abb.  Pr.  31S,  note: 
Nisbet  V.  Clio  Min.  Co.  2  Cal.  App.  436, 
83  Pac.  1077;  Uad<<ox  v.  Central  of  Georgia 
R.  Co.  110  Ga.  301,  34  S.  E.  1036;  Hag- 
garty  v.  Strong,  10  S.  D.  58S,  74  N.  W. 
1037;  Lillie  t.  Modern  Woodmen,  80  Neb. 
1,  130  N.  W.  1004. 

Goss,    J.,    delivered   the    opinion   ol   the 

The  Bummoni  and  complaint  was  issued 
November  6,  11)08,  with  an  attachment,  in 
an  action  b;  these  plaintifTs  against  tlie 
defendant  company,  designated  as  the  Peter 
Fox  Sons  Company,  a  corporation,  instead 
of  against  a  copartnership  with  members 
named,  as  now  entitled.  A  ear  of  poultry 
waB   attached   November   9th,  and   personal 

attachment,  and  notice  of  levy  was  then 
made  at  Hanhinson  upon  Anthony  Tax,  one 
of  the  copartners.  The  defendant  company 
vat  named  as  ■  corporation,  and  service 
upon  it  was  attempted  to  be  made  by  such 
personal  service  upon  Anthony  Fox  as  its 
managing  otficer,  then  within  the  state, 
and  allied  to  be  in  charge  of  the  poultry 
attached.  The  provisional  remedy  was  is- 
sued; and  no  question  of  the  regularity  of 
the  levy  or  attachment  proceedings  is  raised 
other  than  the  right  of  the  court  to  permit 
the  amendment  made  to  all  the  pleadingB 
and  files,  so  the  action  is  now  entitled 
against  a  partnership,  defendant,  with  co- 
partners   named.      On    the    thirtieth    day 


after  such  levy  and  personal  Bervice  upon 
Anthony  Fox,  and  while  the  action  was 
pending  against  the  company  named  as  a 
corporation,  the  many  Foxes  as  memben 
of  the  partnership  entered,  by  their  attor- 
neys, a  special  appearance  in  the  aciion 
brought  against  the  alleged  corporation. 
Therein  they  recited  that  they  are  "appear- 
ing specially  for  the  purpose  of  objecting 
to  the  jurisdiction  of  the  court,  and  for 
no  other  purpose,  and  move  the  court  for 
an  order  setting  aside  the  service  of  sum- 
mons herein  and  dismissing  this  action." 
With  the  motion  as  a'  part  thereof,  made 
under  special  appearance,  was  a  notice  of 
hearing  thereon  set  for  .January  5,  1609; 
supporting  tlie  motion  were  affldavits  of 
Frank  Fox  and  Joseph  Fox,  wherein  they 
aver  that  the  Peter  Fox  Sons  Company  is 
not  a  corporation,  but  a  partnership,  con- 
sisting of  eight  partners  named  Fox;  and 
that  no  service  has  been  made  upon  them, 
except  the  service  of  the  Bommons  upon 
Anthony  Fox  as  an  officer,  agent,  or  rep- 
reHentative  of  the  Peter  Fox  Sons  Company 
charged  as  a  corporation ;  and  that  all 
members  of  said  partnership  are  residents 
of  Chicago,  and  there  engaged  in  the  com- 
mission business.  A  continuance  of  the 
hearing  on  the  notion  was  had  under 
agreement  between  counsel  and  the  court 
until  January  ]6th,  when  it  was  further 
continued  to  be  taken  up  at  the  convenience 
of  the  court  and  counsel.  To  that  date  no 
general  appearance  had  been  made  by  the 
attorneys  for  these  appellants. 

On  December   10th,  without  notice,  upon 


porate  capacity;  such  an  amendment  would 
change  entirely  the  nature  of  tlie  action. 
Bhuler  v.  Meyers,  5  Lans.  170. 

Miscellaneous. 

Where  an  account  is  against  a  corpora- 
tion, but  the  summons  in  the  action  upon 
the  account  runs  against  the  superintendent 
of  the  corporation,  and  the  judgment  first 
rendered  against  him  is  on  motion  amended 
so  as  to  be  against  the  corporation,  on  ap- 
peal the  amendment  will  lie  presumed  to  be 
correct,  especially  when  it  is  shown  that 
tfie  corporation  appeared,  and  the  objec- 
tion that  it  was  not  tlie  real  defendant  was 
not  raised  until  after  verdict.  Shorter  Uni- 
versity V.  Franklin,  75  Ark.  571,  88  S.  W. 
587,  opinion  on  rehearing  75  Ark.  673,  88  8. 
W.  074. 

When  suit  is  brought  by  one  corporation 
against  another  corporation,  it  is  error  for 
the  magistrate  to  isniie  thp  summons  in  the 
names  of  the  individual  members  cnmpoaing 
the  corporations,  and  to  render  judgment 
against  the  individual  members  of  the  de- 
fendant corporation:  but  the  individual 
names  may  be  stricken  out  of  the  record  and 
the  cause  mav  proceed  in  the  corporate 
names.  Campbell  v.  Bnink.  25  111.  225. 
■11)  L.R.A.(N.S.) 


Where  a  state  brought  action  for  fran- 
chise taxes  against  a  waterworks  company 
as  a  corporation,  and  defendant  demurred 
for  want  of  jurisdiction,  and  set  up  that 
it  was  never  incorporated,  and  where  the 
city  owned  the  company  and  chose  the  of- 
Hcers  who  made  the  report  upon  which  the 
tax  was  based,  it  was  proper  for  the  state 
to  amend  its  petition  by  making  the  city  a. 
party  defendant,  and  the  original  petition 
and  the  amendment  may  be  considered  to- 
gether as  an  original  petition  against  th« 
city,  since  the  latter  appeared  without 
reservation;  the  mistake  was  in  the  name 
of  the  party  upon  whom  liability  rested  as 
the  owner  of  the  property.  Newport  v. 
Com.  106  Ky.  434,  45  L.RA.  518,  60  S.  W. 
846.  51  S.  W.  433. 

Where  a  petition  describes  defendant  aa 
a  corporation,  and  the  answer  denies  the 
fact  of  incorporation,  and  there  is  no  proof 
offered  on  that  issue,  plaintiff  should  not 
recover,  for  if  defendant  is  a  partnership 
the  proceeding  is  defective,  and  the  burden 
is  on  the  plaintiff  to  prove  defendant  a  cor- 
poration. Pike.  M.  k  Co.  v.  Wathen,  2S 
Ky.  L.  Rep.  1264,  7B  S.  W.  137. 
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>  showing  bj  affidavits,  plaintiffs  moved 
the  court  to  amend  all  the  pleadings  nunc 
pro  tunc  to  read  as  now  entitled.  And  on 
December  21st,  ajid  while  the  motion  to 
set  aside  tlie  service  vas  pending,  the  mo- 
tion to  amend  nunc  pro  func  was  granted, 
and  all  pleadings  and  flies  amended  ac- 
cordingly, as  of  the  date  of  the  commence- 
ment of  the  suit,  November  6,  1908;  and 
a  ne\T  complaint  was  filed  bo  entitled, 
wherein  the  copartnership  relation  of  de- 
fendants was  pleaded.  All  this  was  with- 
out notice  to  opposing  coansel,  who  had 
appeared  on  the  motion  to  dismiss  made 
under  special  appearance.  Thereafter,  and 
on  January  19th,  seventy-four  days  after 
this  issuance  of  the  attachmenf,  and  more 
than  sixty  days  from  its  levy,  defendants 
being  in  default  in  general  appearance,  on 
proof  thereof  by  affidavit  and  on  proof  on 
the  merits  submitted,  the  court  entered 
findings  of  fact  and  conclusions  of  law 
Tinder  which,  on  January  20,  1900,  a  judg- 
ment was  entered  in  favor  of  plaiDtifTH  and 
against  defendants  jointly,  adjudging  the 
sale  of  the  personal  property  levied  upon; 
that  its  proceeds  should  be  applied  in  sat- 
isfaction  of   such   judgment   and   costs. 

Immediately  after  the  entry  of  this  judg- 
ment, on  affidavits  and  under  a  special  ap- 
pearance, an  order  to  show  cause  was  ap- 
plied for  and  issued.  It  briefly  recited  the 
proceedings  had  and  the  pendency  of  the 
prior  motion  under  special  appearance,  and 
cited  plaintiffs  to  show  cause  forthwith  why 
the  service  of  the  summons,  the  judgment 
entered,  and  all  other  proceedings  had. 
should  not  be  vacated  and  set  aside  and 
the  action  be  dismissed.  In  applying  for 
this  order  to  show  cause,  defendants  en- 
deavored to  avoid  making  a  general  ap- 
pearance. Tlieir  motion  was:  "Come  now 
the  above-named  defendants,  appearing  spe- 
cially for  the  purpose  of  this  motion  and 
none  other,  objecting  to  the  jurisdiction 
of  the  court,,  and  move  the  court  for  an 
order  setting  aside  and  vacating  the  service 
of  summons  herein,  and  vacating  and  set- 
ting aside  the  judgment  heretofore  entered 
herein  against  the  defendants,  and  vacating 
and  setting  aside  all  proceedings  heretofore 
had  herein."  On  the  return  of  the  order  to 
show  cause  the  court,  on  February  10,  19011, 
denied  the  motion,  thereby  refusing  to  va- 
cate the  judgement  or  dismiss  the  action. 
Appellants  appeal  therefrom,  assigning  er- 
ror sufficient  to  require  a  review  of  these 
entire  proceedings. 

A  discussion  of  jurisdictional  principles 
is  now  in  order.  Jurisdiction  to  issue  the 
provisional  remedy  of  attacliment  upon  com- 
pliance with  the  statutory  requisites  was 
vested  in  the  court  by  statute.  A 
was  issued,  regular  oa  its  face, 
40  L.R.A.(N.S.) 


panted  with  a  verified  complaint  and  af- 
fidavit and  undertaking  for  attachment, 
and  Upon  their  presentation  the  clerk  is- 
sued from  the  court  a  warrant  of  attach- 
ment for  eerviee  by  levy  thereunder,  as 
provided  by  law,  and  the  property  of  the 
defendant,  the  Peter  Fox  Sons  Company, 
was  levied  upon  under  the  supposition  that 
such  company  was  in  fact,  as  designated,  a 
corporation.  Whether  the  defendant  was  a 
corporate  entity,  existing  as  such  by  taw, 
or  whether  instead  it  was  a  contractual 
entity,  a  partnership  made  up  of  various 
natural  persona,  is,  so  far  as  the  validity  ' 
of  the  provisional  remedy  is  concerned,  of 
no  consequence.  The  warrant  and  proceed- 
ings had  thereon,  being  regular,  were  valid 
until  set  aside.  The  court  had  jurisdic- 
tion of  the  general  subject-matter,  and  had 
acquired,  under  a  valid  levy,  possession  of 
property  upon  which  it  could  proceed  in 
rem,  regardless  of  whether  it  ever  procured 
personal  service  upon  tlie  defendant  named 
in  the  process,  it  having  power  to  proceed 
against  such  defendant  by  substitute  service 
by  the  publication  of  summons.  This  pow- 
er existed  by  virtue  of  the  property  so  ob- 
tained under  the  levy.  To  that  extent  for 
sixty  days  after  the  issuance  of  the  warrant 
of  attachment,  by  force  of  statute  (9  6950, 
Rev.  Codes  1905),  a  quasi  or  conditional 
jurisdiction  remained  in  the  court,  for  which 
purpose,  under  g  6850,  Rev.  Codes,  1905, 
from  the  time  of  "the  allowance  of  a  pro- 
visional remedy,  the  court  is  deemed  to 
have  acquired  jurisdiction  and  to  have  con- 
trol of  ail  the  subsequent  proceedinRS."  The 
proceedings  had,  tlien,  even  though  desig- 
nated as  against  a  corporation  which  in 
fact  was  nonexistent,  were  valid,  and  clothed 
the  court  with  jurisdiction  to  such  an  ex- 
tent as  might  be  necessary  for  it  to  control 
subsequent  proceedings,  including  the  prop- 
erty levied  upon.  And  the  writ,  being 
valid,  likewise  protected  the  oRicer  in  his 
levy.  While  life  was  remaining  in  the  pro- 
ceedings had  by  provisional  remedy,  juris- 
diction was  thereby  conferred  upon  the 
I'ourt  to  amend  any  process  or  pleadings 
by  changing  as  it  did  the  designation  of  the 
defendant  from  a  corporation  to  a  copart- 
nership with  individual  members  named. 
Such  amendment  could  be  made,  subject, 
of  course,  to  attack  by  motion  for  any  ir- 
regularity existing.  But  until  so  attacked, 
the  warrant  and  proceedings  had  thereon 
were  valid,  and  thereby  kept  in  the  court 
the  jurisdiction  it  possessed  by  virtue  of 
the  warrant  of  attachment  issued  and  the 
levy  had,  pending  the  service  of  the  sum- 
mons. But  such  authority  failed  before 
entrj'  of  judgment  and  on  the  expiration  of 
the  sixty-day  period  prescribed  by  g  8940, 
Rev.   Codes   IBOS,   without  service  of  sum- 
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■nous  or  a  flrat  publication  thereof,  unlesB 
it  be  that  the  service  attempted  b;  tbe  de- 
livery of  the  summunB  and  other  papers  to 
Anthony  Fox  was  a  valid  Berviee,  confer- 
rino;  thereby  jurisdiction  upon  the  court  of 
the  person  aerved,  be  it  corporation  or  mem- 
bers of  partnerHhip. 

What,  then,  was  tbe  efi'ect  of  auch  service 
where  tlie  summons  was  directed  against 
the  Peter  Fox  Sons  Company,  a  corpora- 
tion, as  defendant,  when  in  fact  tbe  Peter 
Fox  SonB  Company  existed,  not  aa  a  cor- 
poration, but  as  a  partnership,  and  the 
.  person  upon  whom  euch  aummons  was 
aerved,  instead  of  being  the  supposed  man- 
aging agent  of  the  corporation,  was  a  mem- 
ber of  auch  copartnership  T  Was  such  serv- 
ice a  valid  service,  or  was  it  voidt  If  void, 
it  was  no  service,  and  the  court  could  there- 
on base  no  jurisdiction.  But  if  the  service 
was  merely  defective,  and  as  such  subject 
to  some  attack  thereon,  it  was  valid  until 
nttflcrlied,  and  necessarily  conferred  juris- 
diction upon  the  court  of  the  person  served. 
And  who  was  served  I  Certainly  not  some- 
thing having  no  existence.  Nor  was  it  a 
corporation  that  was  sought  to  be  reached 
and  brought  before  the  court,  but  instead 
it  was  "the  Peter  Fox  Sons  Company," 
who  had  dealt  with  and  had  become  liable 
to  these  plaintilTs.  And  in  this  connection, 
under  the  afRdavits  filed  against  the  grant- 
ing of  the  order  to  show  cause,  it  appears 
that  this  Peter  Fox  Sons  Company  had 
placed  in  circulation  cards  describing  their 
htisiness,  carefully  refraining  from  stating 
what  they  were,  and,  upon  inquiry  made 
to  Anthony  Fox  by  the  attorney  of  record 
for  plaintiffs,  prior  to  suit,  that  be  might 
know  whether  to  sue  it  as  a  partnership 
or  corporation,  this  party,  bearing  the  ap- 
propriate cognomen  of  Fox,  informed  him 
that  the  Peter  Fox  Sons  Company  was  a 
corporation.  Taking  the  moving  affidavits 
of  this  company  as  tnie,  such  statement 
must  liave  been  false,  and  whether  it  was 
made  to  enable  defendant  company  to  urge 
tlie  contention  now  before  us,  or  on  the 
contrary  made  without  reference  to  any 
action  to  be  brought,  it  is  unnecessary  to 
ascertain.  Granting  tbe  falsity  of  such 
■tatement  and  plaintilTs'  reliance  thereon,  it 
is  unnecessary  to  determine  the  real  intent 
underlying  the  falsehood.  This  managing 
ofllcer  of  the  company,  when  served  with 
summons,  knew  it  was  the  Peter  Fox  Sons 
Company,  a  partnership,  that  was  served, 
as  he  well  did  the  impossibility  of  serving 
a  nonexistent  corporation,  by  mistake  or 
misapprehension  so  designated.  As  is  well 
said  in  Ex  parte  Nierosi,  103  Ala.  104,  15 
So.  607.  an  action  wherein  a  person  doing 
business  under  a  company  name  was  served 
with  a  summons  designating  the  company  I 
■to  L.R.A.(N.S.) 


name  as  a  corporation,  the  court  holds  tbe 
term  "corporation"  to  be  merely  deecriptive 
of  a  named  defendant,  and  not  a  part  of 
tlie  name  itself.  The  reasoning  of  the  court 
is  as  conclusive  as  it  is  unanswerable  on 
the  question  before  us.  We  quote  from  the 
opinion:  "It  is  clear  that  tbe  Roswald 
Grocery  Company,  whatever  it  was,  wheth- 
er a  partnership,  a  corporation,  or  an  in- 
dividual, assuming  the  name  for  tbe  pur- 
poses of  trade,  was  the  party  against  whom 
or  which  suit  was  instituted,  has  all  along 
been  prosecuted,  and  will  be  continued  if 
and  after  the  amendments  moved  for  ars 
allowed.  There  is,  in  other  words,  no  ques- 
tion here  as  to  the  identity  of  the  defend- 
ant throughout  all  the  proceedings  which 
have  been  or  may,  in  any  proposed  event. 
be  had,  being  originally  and  at  all  times 
the  same  in  the  mind  of  the  plaintilT.  The 
entity  which  entered  into  the  original  eon- 
tract,  which  has  enjoyed  the  shelter  of 
plaintiff's  house,  which  has  failed  to  pay 
the  agreed  price  therefor,  and  which  !■ 
sought,  in  this  action,  to  be  coerced  into 
payment  thereof,  is  one  and  tbe  same, 
whether  it  be  a  contractual  entity  (a  part- 
nership), an  artificial  entity  (a  corporK- 
tion),  or  a  [jersonal  entity  (an  individ- 
ual) ;  and,  whether  one  or  another  of  these 
entities,  its  name  is  the  same, — 'the  Roo- 
wald  Grocery  Company.' — and  its  liability- 
is  tbe  same  and  enforceable  by  the  same 
remedies.  That  entity,  whatever  its  char- 
acter or  the  source  or  manner  of  its  being,  . 
was  proceeded  against  originally  in  this 
case,  and  brought  before  the  court  by  at- 
tachment of  its  property.  Once  there,  it 
was  found  that  a  mistake  had  been  made 
not  as  to  the  entity  itself, — not  as  to  the 
party  sued, — but  merely  in  respect  of  de- 
scribing what  kind  of  an  entity  the  party 
defendant  was.  The  motion  to  amend 
stated  and  confessed  this  mistake  of  de- 
scription. The  plaintiff  averred  and  showed 
this  mistake,  and  he  asked  to  correct  it. 
He,  in  effect,  said  to  the  court  that,  while 
he  had  sued  the  proper  party,  and  had 
levied  on  the  goods  of  the  proper  party,  be 
had  misd escribed  that  party,  not,  indeed, 
in  respect  even  of  the  name  of  the  defend- 
ant, but  in  respect  solely  of  the  status  of 
that  proper  party  as  being  an  artificial,  in- 
stead of  a  personal,  entity;  for  surely  the 
averment  that  the  Roswald  Grocery  Com- 
pany was  a  corporation  is  no  part  of  the 
name  of  that  company.  It  might  as  well 
be  said  that  to  aver  that  Jones  ft  Smith 
is  a  partnership  is  to  make  the  averment 
of  partnership  a  part  of  the  name  'Jones 
&  Smith;'  or  that  to  sue  'John  Smith,  a 
man,'  is  to  make  tlie  defendant's  name  not 
.John  Smith  only,  but  'John  Smith  a  man.* 
And    to    omit    such    averments,    no    more 
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chuiges  tlie  nun*  of  the  corporation  th&n 
of  the  partnership  or  the  individual.  It  ib 
not  a  question  of  name;  .  .  .  but  it  is 
•  matter  of  description,  a,  change  of  which 
does  not  affect  the  identity  of  the  party 
•ought  to  be  described,  but  only  gives  ac- 
curacy and  certainty  to  it.  The  case  of 
Western  R.  Co.  t.  Eistrunk,  85  Ala.  358, 
6  So.  79,  is,  on  principle,  in  point.  The 
averment  that  a  defendant  is  a  corpors- 
tion  is  there  held  to  be  descriptive  of  a 
named  defendant,  and  not  a  part  of  the 
name  itself;  and  that,  vliere  this  descrip- 
tion had  been  omitted,  it  might  be  added 
without  offense  to  the  limitations  upon  our 
very  broad  statutes  of  amendmentg.  Its  ad' 
dition  did  not  change  the  party  sued.  Be- 
ing merely  descriptive  when  it  is  at  first 
stated  by  mistake,  it  is  not  conceivable  how 
its  elimination  could  make  of  that  thing 
which  it  was  incorrectly  supposed  to  de- 
scribe a  different  thing.  To  add  it  does  not 
change  the  name,  being  no  part  of  the 
name;  and,  it  being  already  itated,  to  strike 
it  out  cannot.  Being  stricken  out  in  this 
case,  the  suit  is  SigaioBt  the  Koiwald  Gro- 
cery Company.  The  further  amendment  is 
that  this  company  is  Esther  Roswald,  and 
that  she  is  engaged  in  business,  rented  this 
house,  executed  these  notes,  and  owes  this 
debt  under  the  name,  and  style  of  'the 
Raswald  Grocery  Company.'  .  .  .  The 
amendments  should  have  been  allowed.  We 
feel  that  a  different  conclusion  would  be 
to  emasculate  our  very  liberal  and  to  be 
liberally  conatrued  statute  on  the  subject, 
which  requires  the  allowance  of  amend- 
ments to  cure  'any  defect  of  form  or  suh- 


And  in  this  connection  we  have,  in  §  6883, 
Rev.  Codes  1605,  a  similar  statute,  read- 
ing: "The  court  may,  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any 
pleading,  process,  or  proceeding,  by  adding 
or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material 
to  the  case,  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  pro- 
ceeding to  the  facta  proved." 

The  foregoing  leaves  but  little  to  add. 
Defendant  will  contend  that  such  an  amend- 
ment is  in  reality  bringing  in  new  parties 
to  the  suit,  and  therefore,  if  permissible, 
service  of  summons  upon  such  new  parties 
is  necessary,  citing  thereunder  White  v. 
Johnson,  27  Or.  282,  40  Pac.  511,  50  Am. 
St.  Rep.  72fl,  and  note  thereto,  and  similar 
holdings.  If  the  amendment  here  permit- 
ted amounted  to  the  bringing  in  of  new  par- 
ties, counsel's  contention  would  be  support- 
40  L.R.A.(N.S.) 


ed  by  the  weight  of  authority,  but  it  doea 
not  substitute  a  new  for  the  old  party.  It 
merely  makes  definite  the  character  of  the 
real  party  sued,  the  necessity  for  the  knowl- 
edge concerning  which,  besides  being  prop- 
er for  the  sake  of  certainty,  is  that  the 
court  may  order  the  appropriate  judgment 
in  form  and  comply  with  the  statute  in 
such  respect.  See  Western  R.  Co.  v.  Sis- 
trunk,  86  Ala.  352,  6  So.  79,  ahove  referred 
to,  holding:  "An  amendment  to  a  com- 
plaint and  summons,  showing  that  the  de- 
fendant is  a  body  corporate  and  is  sued 
in  its  corporate  capacity,  does  not  operate 
to  substitute  a  new  party  defendant."  Con- 
sult also  Nisbet  v.  Clio  Min.  Co.  2  Cal.  App. 
436,  83  Pac.  lOTT,  wherein  defendant  was 
sued  as  the  Clio  Mining  t  Milling  Com- 
pany, a  corporation.  Two  corporations  ex- 
isted; one  the  Clio  Mining  Company,  and 
the  other  the  Clio  Mining  &  Milling  Com- 
pany as  named,  which  latter  company  at- 
tempted to  defend  because  of  misnomer  for 
the  mining  company  intended  to  be  sued 
and  upon  whom  service  of  summons  was 
made.  An  amendment  was  permitted,  and 
the  action  continued  aa  against  the  real 
company  concerned,  although  erroneously 
named  as  the  other  corporation.  Thereon 
the  court  says;  "Under  the  circumetanceB 
disclosed  by  this  record,  it  would  be  stick- 
ing in  the  bark,  and  sacrificing  substance 
for  shadow,  to  lay  down  the  technical  rule 
that  the  plaintiff  was  stripped  of  the  priv- 
ilege or  right  to  amend  his  pleading  by 
the  voluntary  appearance  of  the  Clio  Min-  ' 
ing  k  Milling  Company  in  an  action  plainly 
brought  against  another  corporation  of  a 
similar  name,  but  different  residence.  .  .  . 
In  the  case  at  bar  the  body  of  the  com- 
plaint clearly  indicated  that  the  intention 
was  to  sue  the  Clio  Mining  Company  and 
recover  upon  its  debt,  and  parties  appear- 
ing in  that  action  could  not  close  their 
eyes  to  aubatantial  facts  and  rely  upon 
mere  technical  omissions  in  the  caption  or 
title  of  the  cause," — citing  Anglo-American 
Packing  &  Provision  Co.  v.  Turner  Casing 
Co.  34  Kan.  340,  8  Pac,  403.  In  Stowers 
Furniture  Co.  v.  Brake,  158  Ala.  639,  4B 
So.  89,  it  is  held  that  "where  the  com- 
plaint did  not  show  whether  the  defend- 
ant company  was  a  partnership  or  a  corpo- 
ration, it  was  properly  amended  to  show 
that  it  was  a  corporation," — in  line  with 
Gans  V.  Beaaley,  4  N.  D.  140,  59  N.  W. 
714,  where,  as  in  this  case,  Mrvica  was 
attacked  under  a  special  appearance.  But 
the  opposite  contj-ntion  was  urged  in  Qans 
V.  Bens  ley,  that  the  summons  was  addressed 
to  no  person,  and  that  no  person  was  re- 
quired to  answer,  and  that  the  court  ob- 
tained jurisdiction  of  no  person  by  tha 
service.     Amendment  nunc  pro   twno  jnt 
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bad  as  in  tbiB  cue.  Tbe  court  Bays:  "An 
attempt  vas  made  to  deicribe  the  defend- 
ants in  the  original  BiiininoDB,  but  such 
description  was  imperfect  inaamuch  as  it 
gBTo  ott\j  their  Brm  name,  and  did  not 
give  the  full  Christian  and  surnames  of 
the  individual  members  of  the  firm,  as  good 
practice  requires."  Tbe  amendment  waa 
held  proper,  that  the  right  to  amend  "as 
to  names  of  parties  eiista  where  the  smend- 
ment  does  not  operate  to  the  prejudice  of 
the  parties,  and  does  operate  in  further- 
ance of  justice.  But  the  right  to  amend 
must  be  qualified  so  as  to  forbid  an  amend- 
ment which  etTects  an  actual  change  of  par- 
ties." This  decision  in  1864  placed  our 
state  in  line  with  tbe  more  recent  authori- 
ties, that  the  service  of  a  summons  con- 
taining a  misnomer,  but  where  served  upon 
the  party  to  tbe  suit,  confers  jurisdiction; 
and,  having  the  right,  the  court  may,  in 
its  discretion,  permit  an  amendment  in  tbe 
designation  of  the  party  litigant.  Newton 
v.  Mellville  Mfg.  Co.  17  Abb.  Pr.  318,  note, 
and  Skoog  v.  New  York  Novelty  Co.  4  N. 
Y.  Civ.  Proc.  Rep.  144,  hold  that  where 
persons  doing  business  under  the  name  of 
the  New  York.  Novelty  Company,  were 
served  with  summons  in  that  name,  a 
motion  to  amend  the  summons  by  inserting 
the  names  of  such  persons  as  defendants 
should  be  granted,  if  there  was  no  corpo- 
ration by  that  name,  though  the  complaint 
alleged  that  it  was  such  corporation. 

See  also  Hathaway  v.  Sabin,  61  Vt.  SOS, 
.  18  Ati.  188;  Afessler  v.  Scbwarikopf,  35 
Misc.  72,  71  N.  Y.  Supp.  241;  York  v. 
Naah,  42  Or..  321,  71  Pac.  59;  and  Baldock 
T.  Atwood,  21  Or.  73,  26  Pac.  1058.  Sec 
also  30  Cyo.  144:  "Under  the  Codes  and 
practice  acta  of  tbe  several  states,  much 
latitude  is  now  permitted  with  regard  to 
amendments  affecting  parties,  and  it  is 
usual  that  tbe  court  be  permitted,  on  mo- 
tion of  either  party  at  any  time,  in  fur- 
therance of  justice  and  on  such  terms  as 
may  be  proper,  to  permit  an  amendment 
adding  or  striking  out  the  name  of  a  party, 
or  correcting  a  mistake  in  the  name  of  a 
party,  or  changing  the  eliaraeter  in  which 
he  is  sued."  And  31  Cyc.  487,  that  "as 
a  general  rule,  under  the  statutes,  a  mis- 
nomer of  a  plaintiff  or  defendant  is  amend- 
able unless  the  amendment  is  such  as  to 
effect  an  entire  change  of  parties.  But 
where  the  right  corporation  has  been  sued 
by  the  wrong  name,  and  service  has  been 
made  upon  the  right  psrty,  although  by 
a  wrong  name,  an  amendment  sulistituting 
the  true  name  of  the  corporation  may  be 
permitted."  And  the  same  authority,  on 
page  489,  that  "an  amendment  charginl; 
defendant  as  a  partnership  instead  o(  as  a 
corporation  may  be  allowed,  and  the  con- 
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verse,  has  been  held.  Likewise  it  bas  been 
held  that,  where  an  action  is  brought  bj 
plaintiffs  as  copartners  instead  of  as  a  cor- 
poration, through  a  mistake  of  facta  con- 
cerning their  incorporation,  tbey  may  b« 
permitted  to  amend  by  making  the  corpora- 
tion  plaintiff," — citing  Farmers'  &  M.  Bank 
V.  Bank  of  Glen  Elder,  4fl  Kan.  376,  26 
Pac  680)  Anglo-American  Packing  t  Pro- 
vision Co.  v.  Turner  Casing  Co.  34  Kan. 
340,  8  Pac.  403;  Teets  v.  Snider  Heading 
Mfg.  Co.  120  Ky.  853,  87  S.  W.  803;  Hag- 
garty  v.  Strong,  10  8.  D.  585,  74  N.  W. 
1037.  See  also  3B  Century  Dig.  cols.  1177 
et  seq.,  and  40  Century  Dig.  cols.  2789 
et  seq.;  IG  Dec.  Dig.  sees.  04,  B5,  et  seq. 
See  19  Enc.  PI.  t  Pr.  G73,  where  it  is  sUted 
that  "it  is  tbe  general  rule  that,  whera 
parties  have  been  once  brought  under  tha 
jurisdiction  of  the  court,  such  jurisdiction 
can  be  lost  only  by  actual  dismissal  of  tbe 
action,  and  amendments  of  the  pleadings 
will  not  require  a  new  service  of  process-" 

In  many  of  the  foregoing  cited  easeOi 
the  defendant,  misnamed,  has  appeared  gen- 
erally and  sought  an  advantage  because  of 
such  misnomer,  by  answer,  plea  in  abate- 
ment, or  motion  invoking  the  jurisdiction 
generally  of  the  court;  and,  to  such  extent, 
the  additional  reason  why  jurisdiction 
should  be  sustained,  that  the  defendant 
submitted  to  the  jurisdiction  of  the  court, 
existed. over  that  here  found.  But  authori- 
ties bold  that  under  a  statute  similar  to 
§  6883,  Rev.  Codes  1905,  once  jurisdiction 
attaches,  the  authority  of  the  court  ia 
ample  to  correct  a  mistake  in  name  or 
designation  of  the  party  sued.  The  au- 
thorities are  prsctically  unanimous  in  hold- 
ing with  the  Alabama  case  quoted,  that 
the  desiguation  of  the  defendant  as  a  cor- 
poration or  partnership  does  not  thereby 
conclude  the  court  from  permitting  an 
amendment  to  the  process  or  pleading  that 
the  same  shall  describe  the  legal  entity 
of  the  real  party,  whether  person,  partner- 
ahip,  or  corporation.  Where  the  correct 
person,  either  natural  or  artiflciel,  is  served 
in  an  action  brought  against  it  on  a  cause 
of  action  existing,  when  it  is  erroneously 
named,  jurisdiction  is  conferred  upon  serv- 
ice made  upon  it,  and,  having  jurisdiction, 
power  exista  to  amend  in  furtherance  of 
justice  to  conform  to  tbe  fact. 

Defendants  contend  that  the  service  made 
upon  Anthony  Fox  was  under  a  supposition 
that  a  corporation  was  being  served,  and 
that  be  served  as  an  officer  of  a  corpora- 
tion, and  knowing  that  such  substitute 
service  was  made  for  such  purpose,  and 
that  no  corporation  existed,  and  that  no 
valid  proceeding  could  be  had  against  it, 
be  had  the  right  to  ignore,  as  he  did,  such 
service;   and  that  plaintiff  could  not  there- 
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under,  to  hia  prejudice,  cbange  by  amend- 
ment the  tietioa  to  constitute  one  againat 
&  partnership  of  which  he  was  a  member, 
and  thereby  bind  him  or  any  members  of 
the  partnership  individually  by  such  service. 
This  reasoning  overlooks  the  fact  that  the 
Feter  Fox  Sons  Company  is  the  defendant, 
by  whatever  name  it  may  exist,  and  An- 
thony Fox,  personally,  and  through  bim 
his  copartners,  were  charged  with  notice  of 
the  pendency  of  this  suit  and  the  knowledge 
of  the  law;  and  that  thereunder  an  amend- 
ment was  permiieible  that  the  suit  might 
continue  against  the-  members  of  the  part- 
nership jointly,  obedient  to  g  6B47,  Rev. 
Codefl  1805,  that,  "when  the  action  is 
Sigainst  two  or  more  defendants,  and  the 
BummoDs  is  served  on  one  or  more,  but  not 
on  all,  of  them,  the  plaintifT  may  proceed 
MB  follows:  11)  If  the  action  is  against 
defendants  jointly  indebted  upon  contract, 
be  may  proceed  against  the  defendant 
served,  unless  the  court  otherwise  directs; 
>nd  if  be  recovers  jud)nnent,  it  may  be  en- 
tered against  all  the  defendants  thus  joint- 
ly indebted,  so  fsr  only  as  that  it  may  be 
enforced  against  the  joint  property  of  all 
and  the  separate  property  of  the  defend- 
ants served;  nnd  if  they  are  subject  to 
arrest,  against  the  persons  of  the  defend- 
ants served;  or  (2)  if  the  action  is  againat 
defendants  severally  liable,  he  may  proceed 
against   the  defendants  served  in  the  same 

ants."  Under  this  statute  the  court,  hav- 
ing had  power  to  amend  after  personal 
service  upon  one  member  of  the  partnership, 
had  jurisdiction  to  order  a  joint  or  joint 
and  severs!  judgment  against  such  person; 
and  where  the  property  tn  custodia  legit 
was  the  joint  property  of  the  several  part. 
ners,  one  of  whom  was  served,  the  court 
properly  ordered  a  joint  judgment  in  so 
far  as  it  was  necessary  to  enforce  the  same 
afrainst   the  joint  property. 

In  reaching  our  conclusions  we  have  not 
overlooked  the  following  cases,  in  part  hold- 
ins  the  contrary,  and  to  that  extent  against 
what  we  believe  to  be  the  weight  of  authori- 
ty, leatherman  v.  Times  Co.  SB  Ky.  291, 
3  I-.R.A.  324,  21  Am.  St.  Hep.  342,  11  S. 
W.  12;  Bassett  v.  Fish.  76  N.  Y.-  303;  New 
York  State  Monitor  Milk  Pan  Aseo.  v.  Rem- 
in^rton  Agri.  Works,  89  ,N.  Y.  22;  which 
last  ease,  in  an  unsatisfactory  per  ovrioni 
opinion,  without  citation  of  authority,  re- 
verses the  same  case  in  25  Hun,  475.  The 
Kentucky  cnse  tries  to  discriminate  its 
holding  from  Heckman  v.  Louisville  &  N. 
R,  Co.  9  Ky.  L.  Hep.  297,  4  S.  W.  342,  sup- 
porting our  conclusions  herein. 

>7or  do  the  following,  cited  in  appellants' 
brief,  apply  or  announce  any  rule  incon- 
siatnit  with  our  bolding:  Powers  t,  BraW, 
<r)  L.R.A.{N.8.) 


75  Cal.  237,  17  Pac.  197;  Plemmons  v. 
Southern  Improv.  Co.  108  N.  C.  6)4,  13 
S.  E.  188,  and  Thompson  v.  .Mien.  86  Mo. 
95,  to  the  e!Tect  that,  on  the  bringing  in 
of  a  new  defendant, '  service  must  be  had 
upon  him  lie  fore  further  proceedings  be 
taken.  As  heretofore  stated,  the  amend- 
ment permitted  brought  in  no  new  party, 
but  merely  permitted  a  change  in  descrip- 
tion of  the  entity  of  the  Peter  Fox  Sons 
Company,  the  defendant.  While  said  part- 
nership could  not  at  common  law  he  pro- 
ceeded against  as  a  legal  entity  without 
the  partners  being  named,  yet  it  was  sued 
under  its  firm  name  with  service  upon  one 
partner,  and  jurisdiction  was  thereby  con- 
ferred upon  the  court  of  the  Feter  Fox 
Sons  Company,  in  whatever  capacity  it 
might  exist;  and,  having  such  jurisdiction 
of  it,  the  amendment  allowed,  designating 
'ts  individual  members,  was  not  in  fact 
bringing  in  new  defendants.  Had  it  been 
sued  as  a  partnership,  with  partners  named, 
and  service  been  made  upon  Anthony  Fox, 
□ne  of  them,  no  question  could  be  raised 
but  that  the  court  could  render  the  judg- 
ment entered.  With  the  same  facts  exist- 
ing, but  without  designation  of  corporate 
entity  or  naming  of  partners,  under  Gans 
V.  Beaslcy,  4  N.  D.  140,  59  N.  W.  714,  the 
same  thing  here  done,  and  the  sane  judg- 
ment here  entered,  would  necessarily  have 
to  be  sustained.  The  erroneous  designation 
of  the  defendant  company  as  a  corporation 
certainly  could  not  defeat  jurisdiction  when 
under  such  holding  a  failure  to  charaeteriEe 
the  entity  sued  does  not. 

The  appellants,  throughout  this  proceed- 
ing, have  acted  on  the  theory  that  do  gen- 
eral appearance  bos  been  made.  Their 
every  act  has  been  performed  under  a  spe- 
cial appearance,  although  they  have  there- 
under procured  by  the  issuance  of  an  order 
to  show  cause  hy  the  court,  and,  upon  the 
service  thereof  and  appearance  of  opposing 
parties  thereunder,  have  participated  in  the 
hearing  called  by  the  court.  Whether  so 
doing  would  be  considered  as  an  appearance 
generally,  or  an  appearance  under  the  spe- 
cial appearance  made  to  invoke  the  court 
to  issue  the  order,  we  do  not  determine,  as 
it  is  not  necessary  to  do  eo.  VVe  have  as- 
sumed that  no  general  appearance  herein 
lias  been  made  in  law.  The  order  to  show 
cause  is  general  in  its  terms,  and  the  par- 
ty is  cited  to  respond  to  proceedings  other 
than  those  sought  under  the  special  appear* 
once.  Whether  the  participation  in  the 
determination  of  these  matters,  on  the  re- 
turn of  the  order,  is  a  waiver  of  the  special 
appearance  made,  we  do  not  decide.  The 
weight  of  authority  is  that  the  invoking  of 
the  power  of  the  court  to  determine  more 
tiian  the  question  of  the  jurisdiction  of  the 
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person  ia  k  Bubmiaaion  of  the  person  to  the 
juriadictioa ;  or,  in  other  worda,  one  can- 
not, by  mirtion  under  special  appearance, 
challenge,  in  effect,  a»  by  demurrer,  the 
right  of  the  court  to  entertain  the  subject' 
matter  or  act  thereon,  without  eubmitting 
jurisdiction  of  the  person  as  fully  aa  though 
the  same  matter  had  been  challenged  by 
demurrer,  even  though  the  whole  proceeding 
be   attempted   under   a   iptcial   appearance. 

Following  appellant'a  theory  of  the  case 
vii  consonant  with  bis  assignments  of  er- 
ror, we  do  not  pass  upon  whether  the  court 
abused  Its  discretion  in  entering  this  judg- 
tnent  with  the  motion  pending  before  it; 
nor  do  we  treat  the  application  other  than 
aa  one  solely  of  jurisdiction  in  the  lower 
court  to  enter  the  judgment.  As  defend- 
ant there  challenged  only  the  jurisdiction, 
•nd  that  was  there,  as  here,  determined 
adversely  to  him,  it  was  in  no  sense  there, 
und  is  not  here,  to  be  treated  as  an  ap- 
plication to  vacate  the  judgment  on  other 
than    strictly   jurisdictional   grounds. 

Therefore  our  conclusion  is  that  the  aerr- 
iee  of  this  summons  was  not  a  void  act, 
but  instead  clothed  the  court  with  juris- 
diction over  the  Peter  Fox  Sons  Company. 
whatever  its  legal  status  was ;  and  posses- 
sing jurisdiction  by  attachment  of  the 
property,  and  with  the  personal  service  on 
intbony  Fox,  having  jurisdiction  of  the 
person  and  subject-matt«r,  the  court  could 
permit  the  amendment  as  made,  the  defend- 
ant being  wholly  in  default;  that  the  ef- 
fect of  such  amendment  was  not  to  subeti- 
tute  or  bring  in  new  parties  defendant,  but 
merely  to  cstabliah  the  identity  of  the  true 
party  sued  and  served ;  and  hence  service 
of  the  amended  or  a  new  summons  and 
amended  plesdings  was  unnecessary,  the 
court  retaining  jurisdiction  by  the  service 
had,  and  with  authority,  under  g  eB47,  Rev. 
Codes  !]0OS,  thereunder  to  enter  judgment, 
as  it  did,  and  which  judgment  was  and  is 
valid;  and  vacation  of  the  judgment  being 
sought  on  jurisdictional  grounds  only,  the 
flndings  of  its  validity  is  the  equivalent 
to  a  denial  of  the  application  to  vacate  it. 

Accordingly,  the  judgment  appealed  from 
is   affirmed,  with   costs. 

Spaldlnr,  Ch.  J.,  dissents. 


OKLAHOMA  SUPREftfE  COURT. 


TAL  MILLWEE  et  ah 
(31  Okla.  020,  122  Par.  17.1)' 
Voter— restrain  In  K  pirctlon. 

1.  A  court  of  equity  lins  no  jurisdictio 
Keadnotes  by  Kane.  J. 


-10  L.R.A.{N.S.) 


to  restrain  the  holding  of  an  election,  sinoe 
the  right  involved  is  a  political  one. 
Party  —  restraining  election  ~  Interest 

2.  A  taxpayer  has  not  such  an  interest  in 
a  suit  to  enjoin  the  holding  of  an  election 
to  recall  the  mayor  of  a  city  of  the  first 
class  in  pursuance  to  the  provisions  of  its 
charter,  as  will  entitle  him  to  prosecute 
such  suit  as  a  complainant. 

(March  12,  1912.) 


This  note  supplements  the  earlier  note 
appended  to  Shoemaker  v.  Des  Moines,  3 
L.R.A.(N.S.)   382. 

As  to  the  right  of  a  taxpayer  in  the  ab- 
sence of  statute  to  enjoin  the  payment  of 
election  expenses  by  a  municipality,  see  sub- 
division VII.  of  the  note  ■  in  36  L.B.A. 
(N.S.)   1. 

As  to  mandamus  to  compel  election  of- 
ficers to  act  after  they  have  met  and  ad- 
journed, see  the  note  in  36  L.RA.(N.S.) 
1089. 

Political  matters — generally. 
The  later  cases,  like  those  in  the  earlier 
note,  take  the  position  that  equity  will  not 
interfere  in  matters  preceding  elections 
where  the  controversy  is  merely  a  political 
one,  there  being  no  property  rigiits  involved. 
One  case,  however,  makes  a  distinction  be- 
tween enjoining  the  uleetion  itself,  and 
merely     interfering    with     its     preliminary 

The  Kansas  supreme  court  points  out  that 
many   of  the  decisions  holding  that  courts 
of   equity   will   not.  enjoin   an   election   are 
from  courts  where   the  distinction  between 
courts  of  law  and  equity  are  still  preserved, 
and  that  they  proceed  upon  the  theory  that 
equity  has  no  jurisdiction  of  matters  whicb 
do  not  allect  riglits  of  property,  and  there- 
fore will  take  no  cognizance  of  injuries  af- 
fecting  mere    political    rights.      Duggan   v. 
Kmporia,  84  Kan.  426,  114  Pac.  235,  Ann. 
Can.  1912  A,  719.    The  court,  however,  says 
arguendo    that    since    the    distinction    be- 
■n  (70urtB  of  law  and  equity  no  longer 
t  in  Kansas,  and  since  the  courts  would 
hesitate    to    compel    by    mandamus    a 
ity  clerk  to  pliiee  the  name  of  a  can- 
didate  upon   a   ballot,   no   good   reason    ap- 
pears why   the   same   court  should   not,   at 
the   suit  of  proper   parties  and   upon  su(Q- 
cient  grounds,  enjoin  the  clerk  from  placing 
the  name  of  the  candidate  thereon.     How- 
ever, with  respect  to  enjoining  the  election 
itself,  the  couft  said  that  it  could  conceive 
of   no   condition   where   a  court    of  equity- 
would  be  justiTicd  in  enjoining  the  calling 
and   holding  of  an  election,   and  that  cer- 
tainty   it   should    never    do   so   because    of 
»re  irregularities.    The  specific  holding-in 
e  case  was  tlint  a  city  should  not.  at  tlie 
it   of  a  tHxpayer.  be  enjoined  from   siib- 
itting  to  its  electors,  under  an   initiative 
d    referendum   statute,   a   proposed   ordi- 
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ERBOR  to  the  DUtrkt  Court  for  Pitts- 
burg County  to  review  a  judgment  in 
plaintiffs'  (avor  in  an  action  brought  to 
enjoin  the  holding  of  an  election  for  the 
'recall  of  the  mayor.    Bevereed. 

The  facta  are  stated  in  the  opinion. 
Messrs.  T.  D.  DbtIb,  Harlcy  *  Miller, 
and   James   H.    Gordon    for   plaintilTB   in 

MessTH.  Andrews  A  Day,  for  defendants 
in  error; 

Before  any  elective  officer  in  this  state 
can  be  removed  from  office,  it  must  be  done 
under  some  provision  of  law  specifying, 
first,  the  manner  of  bis  removal  and, 
second,  the  causes  of  his  removal. 

State  ex  rel.  Lee  v.  Chaner, -23  Okla. 
788,   102   Pac.   133;    Christy  v.  Kingftsher, 

nnnne  authorizing  the  city  to  lease  or  sell 
its  electric  light  plant,  either  because  such 
leasing  or  selling  waA  ultra  virea,  or  he- 
cause  tha  ordinance  was  void  for  noneom- 
pliance  with  prescribed  formalities,  or  tie- 
cause  it  was  contended  that  the  proposed 
consideration  for  the  lease  or  sale  was  in- 
adequate. The  reasons  were,  among  others, 
that  it  did  not  appear  that  the  taxpayer 
would  suffer  injuries  as  a  consequence  of 
holding  the  election;  that  to  f;rant  the  re- 
lief would  be  to  enjoin  legislation  which  the 
court  had  no  power  to  do;  and  that  the 
court  would  not  anticipate  that  the  city 
would  attempt  to  lease  or  sell  the  plant. 

— enjoining  election. 

Equity  will  not  enjoin  the  holding  of  an 
election  in  response  to  the  petition  of  an 
elector  who  is  a  mere  volunteer,  upon  the 
ground  that  the  act  under  which  the  elec- 
tion is  proposed  to  be  held  is  unconstitu- 
tional, at  least  where  he  fails  to  show  that 
the  election,  if  held,  will  result  in  damage 
to  himself.  Jones  v.  Blade,  48  A1a.  640. 
The  controlling  reason  of  the  court  is  that 
while  courts  have  the  undoubted  power  to 
declare  a  statute  unconstitutional,  it  is  a 
■  delicate  power  which  should  be  exercised 
only  when  the  exigencies  of  a  particular 
ease  require  it,  and  that  equity  will  not 
talce  jurisdiction  for  the  sole  purpose  of  de- 
termining the  constitutional  question,  and 
especially  at  the  suit  of  one  whose  rights 
it  does  not  especially  affect. 

Coin ci dentally  with  a  statement  In  Dug- 
gan  V.  Emporia,  supra,  the  Louisiana  court 
holds  that  the  possibility  of  an  affirmative 
vote  in  an  election  to  decide  upon  whether  a 
certain  tax  shall  be  levied,  is  too  remote 
ajid  contingent  to  form  the  basis  of  a  tax- 
payer's suit  to  enjoin  the  holding  of  the 
election  npon  the  alibied  ground  that  the 
act  anthorizing  it  is  unconstitutional. 
Roudanex  v.  New  Orleans,  2S  La.  Ann.  271- 
Tfais  decision  was  approved  in  a  subsequent 
case  holding  that  in  view  of  the  possibility 
of  a  negative  vote  in  an  election  on  the  ques- 
tion of  the  creation  of  a  new  parish,  equity 
will  not  enjoin  the  election  upon  the  ground  ' 
4«  L.R.A.(N.S.) 


13  Okla.  S86,  76  Pac.  136;  Bz  parte  Fams- 
worth,  —  Tex.  Crim.  Rep.  — ,  33  L.B.A, 
<N.S.)  968,  135  S.  W.  535;  State  ex  rel- 
Henson  v.  Sheppard,  102  Mo.  407,  01 
S.  W.  477;  29  Cyc.  1400;  Benson  t.  People, 
10  Colo.  App.  175,  60  Fac.  212;  State  ex 
rel.  Denison  v.  St..  Louis,  90  Mo.  10,  1 
8.  W.  757;  Denver  v.  Darrow,  13  Colo.  480, 
le  Am.  St.  Kep.  216,  22  Pac  784;  People 
ex  rei.  Murphy  v.  McAllister,  10  UUh,  367, 
37  Pae.  679;  ShurtlefT  v.  United  States,  189 
U.  S.  311,  47  L.  ed.  828,  23  Sup.  Ct.  Bep. 
636;  Straw  v.  Earru,  64  Or.  424,  103  Pac. 
777. 

Kane,  J.,  delivei«d  the  opinion  of  the 

This  was  a  suit  in  equity  eommeneed  t^ 

that  the  statute  authorizing  it  is  unconsti- 
tutional because  the  constitutional  limit  of 
representation  has  already  been  reached, 
and  because  the  statute  provides  that  the 
result  should  be  determined  by  a  majority 
of  the  Totes  cast,  whereas  the  state  Con- 
stitution requires  a  two-thirds  vote.  Du- 
buisson  v.  Election  Supers.  123  La.  443,  40 
So.  16,  following  Roudanez  v.  New  Orleans. 

In  Mann  v.  County  Ct.  68  W.  Va.  651, 
62  8.  E.  776,  an  injunction  at  the  suit  of 
a  citizen  against  an  election  was  denied, 
where  the  petitioner  showed  no  special  in- 
terest in  respect  of  which  he  would  suffer 
a  special  injury,  it  being  held  insufScient 
that  the  community  in  which  be  resided 
might  be  injuriously  affected  thereby.  In 
reaching  this  conclusion,  the  court  said  not 
only  that  the  power  to  call  a  special  elec- 
tion was  legislative  or  governmental  in  its 
nature,  so  as  to  preclude  equity  from  in- 
terfering unless  there  was  special  injury, 
but  also  that  it  was  of  a  political  nature, 
which  was  entirely  foreign  to  the  ordinary 
jurisdiction  of  equity. 

Inclining  to  the  view  that  elections  are 
not  to  be  subjected  to  judicial  interference, 
the  court  in  Gibbs  v.  Mcintosh,  78  Miss. 
648,  29  So.  485,  held  it  error  for  the  chan- 
cellor to  interfere,  by  a  writ  of  supersedeas, 
with  a  local  option  election  upon  the  ground 
that  there  was  illegality  in  tfae  prclin)i:iHry 
proceeding,  and  that  the  election  if  held 
would  be  invalid.  While  approving  the 
statement  in  this  case  that  it  is  not  the 
policy  of  the  state  to  have  elections  and 
other  political  matters  of  government  re- 
served to  legislative  discretion,  interfered 
with  by  the  judicial  department,  the  Missis- 
sippi court  intimates  that  the  rule  is  not 
absolute,  by  declaring  in  Conner  v.  Gray, 
88  Miss.  480.  41  So.  186,  9  Ann.  Gas.  120, 
that  the  judiciary  will  interfere  only  where 
the  legislature  has  not  the  power  to  au- 
thorize the  holding  of  an  election  under  the 
Constitution,  or  where,  having  the  power,  it 
has  cTercixed  it  in  a  way  which  is  in  plain 
violation  of  the  state  Constitution;  but  that 
in  both  instances  it  must  appear  from  the 
act  itself  that  it  is  unconstitutional.  Ap- 
plying this  rule,  the  court  holds  that  an 
37 


glc 


STB 


OKLAHOMA  SUPREME  COURT. 


Hak, 


the  defendanta  in  error,  plaintilTB  below, 
Against  the  plaintiffH  in  eiror,  dafendantg 
below,  for  the  purpose  of  enjoining  the 
proper  officer  or-  officers  of  the  city  of 
MeAIeater  from  calling  an  etectioQ  for  the 
purpoM  of  Bubmitting  to  the  electors  of 
■aid  city  the  question  whether  tlie  mayor 
of  said  city  should  be  recalled.  PlaintifTs 
alleged  that  they  are  voters  and  taxpayers 
of  said  city,  and  that  they  and  each  of  them 
are  owners  of  property  in  said  city,  and 
the  same  baa  been  assessed  for  taxation  for 
the  year  IBll;  that  they  are  liable  for 
their  proportionate  share  of  all  public  ex- 
penses incurred  by  said  city;  that  the  sec- 
tions of  the  charter  of  said  city  which  pro- 
vide for  the  recall  of  city  ofSccrs  are  nn- 
constitutional  and  void,  for  several  reasona, 

election  proposed  to  be  held  in  a  new  county 
formed  by  the  legislature  will  not  be  en- 
joined at  the  suit  of  a  taxpayer  upon  the 
ground  that  the  holding  of  the  election  will 
create  additional  expense  on  taxpayers;  nor 
at  the  suit  of  an  officeholder  in  one  of  the 
old  counties,  upon  the  ground  that  his  term 
of  office  will  be  shortened  by  reason  of  bis 
residence  in  the  territory  which  formed  the 
new  county. 

An  election  (on  the  matter  of  building 
a  new  schoolhonse)  will  not  be  enjoined  at 
the  suit  of  residents,  voters  and  taxpayers, 
because  such  election  may  be  void,  the  rem- 
edy in  the  esse  of  a  void  election  being  an 
injunction  to  restrain  the  carrying  out  of 
any  propositions  voted  for.  Thompson  v. 
Mahoney,  136  111.  App.  403.  In  this  case 
the  court  said:  "The  attempt  to  check  the 
free  expression  of  opinion,  to  forbid  the 
peaceable  assemblage  of  the  people,  to  ob- 
struct the  freedom  of  elections,  if  success- 
ful, would  result  in  the  overthrow  of  all 
liberty  regulated  by  law.  The  mere  effort 
to  assume  such  power  is  dangerous  to  the 
rights  of  the  cltiien.  .  .  .  The  prin- 
ciple which  would  authoriie  the  mighty 
mardate  of  a  court  of  chancery  in  this  caE>c 
would  juatifv  it  in  every  election  to  be  held 
by  the  people,  and  thus  the  whole  adminis- 
tration  of  the  government  might  be  ob- 
structed and  all  power  and  authority  placed 
at  the  footstool  of  the  judere."  Bee,  how- 
erer,  De  Falb  Connty  t.  Atlanta,  132  Ga. 
727.  65  S.  E.  72,  infra. 

So,  an  infnnction  will  not  iseue  against 
an  election  to  determine  whether  a  part  of 
a  countv  shall  be  incorporated  as  a  tnwn, 
after  all  of  the  statutorv  prerequisites  have 
been  complied  with, — either  upon  the  as- 
sumption that  the  incorporation  will  result 
In  nnbearable  financial  burdens,  aince  enuitv 
will  not  interpose  to  prevent  an  individual 
from  doinB  a  foolish  act  at  bis  own  e*neni«, 
or  upon  the  contention  that  there  will  be 
illegal  votinir,  for  equitv  does  not  interfere 
to  prevent  the  perpetration  of  a  crime,  the 
remedy  bein^  hy  mininhment  after  it  has 
been  enmmitted.  GTipbelle  v.  Epley.  1  Colo. 
App.  199,  28  Pae.  89. 

It  was  declared  In  Ra  R«e«iver  of  Taxea  ' 
40  L.B.A.(N£.) 


which  are  fully  act  out,  and  for  said  rea- 
Bons  said  defendants  are  without  authority 
to  call  said  election;  that,  if  Bame  la  called, 
it  will  be  illegal,  void,  and  without  any , 
effect  whatever;  that  to  hold  aame  would 
occasion  a  great  expense  and  outlay  of  pub- 
lic money  of  the  city  of  MeAlester,  their 
due  proportion  of  which  plaintiffs  would 
be  compelled  to  pay.  All  of  which  would 
occasion  plaintiffs  an  irreparable  injury, 
for  which  they  are  without  an  adequate 
remedy  at  law.  Wherefore  they  pray  that 
the  election  shall  be  enjoined.  -  Upon  final 
hearing,  the  peremptory  writ  of  injunction 
was  issued  by  the  court  below  upon  the 
ground  that  the  contention  of  the  plaintiffs 
aa  to  the  unconstitutionality  of  said  charter 

Election,  4  Pa.  Dist.  K.  71,  that  equity 
should  not  intervene  under  extraordinary 
power  to  prevent  an  election,  unless  the 
public  interests  involved  were  of  the  most 
serious  character  and  when  its  failure  to 
act  promptly  WQUld  be  attended  with  the 
greatest  injury  to  the  public,  and  that  there- 
fore an  Injunction  against  an  election  to  All 
a  vacancy  would  not  be  granted  upon  an 
ea  parte  application,  upon  the  ground  mere- 
ly  that  the   proposed   election   was   prema- 

It  is  held  ia  Meacham  v.  Young,  IIS  Ky. 
246,  72  S.  W.  ]094,  that  the  calling  of  a 
primary  is  a  party  matter  to  be  deter- 
mined by  the  party  authorities,  and  that 
the  court  has  no  more  power  to  interiere 
with  their  action  than  it  would  have  to 
enjoin  a  regular  election. 

Citing  McAlester  v,  Miu.wib,  the  Okla- 
homa court  subsequently  held  that  equity 
has  no  jurisdiction  to  restrain  the  holding 
of  an  election,  since  the  right  involved  is 
a  political  one.  Copeland  v.  Olnnith,  — 
Okla.  — ,  124  Pac.  33. 

[Attention  is  also  directed  to  CoKart  v. 
Fleming,  123  N.  C,  647,  31  B.  E.  822,  hold- 
ing that,  incidentally  to  a  proceeding  in  th« 
nature  of  quo  warranto  between  candidate* 
who  received  a  tie  vote  for  an  office,  an 
injunction  against  declaring  the  office  va 
eant  and  holding  a  new  election  will  be 
granted  pending  a  trial  of  the  issue,] 

Where,  however,  a  proposed  election  is 
wholly  unauthorized,  and  it  appears  that 
if  held  it  may  result  in  a  multiplicity  of 
BUita,  or  unlawfully  subiect  the  taxpayer* 
to  expense  without  their  consent,  equity 
will  interfere. 

But,  thus  it  Is  held  in  Georgia  that  k 
county  (and  one  of  its  taxpavers)  a  part  of 
whose  territory  baa  been  added  to  a  city, 
which  was  previously  located  entirely  in  an 
adioining  countv,  niay  have  an  injnnction 
against  an  election  to  determine  in  whicl)- 
of  the  two  counties  the  city  shall  have  ita 
aitUB,  where  such  election  is  proposed  to  b« 
held  under  an  ordinance  which  ts  invalid 
because  enacted  under  the  erroneous  snp- 
imaition  that  It  was  anthorited  by  statute. 
DeEalb   Counfy   v.    Atlanta,   supra.     Tb« 
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GTO 


WM  well  taken,  to  ravene  which  this  pro- 
ceeding in  error  wm  commenced. 

Counsel  for  the  respective  partiea  leem 
to  have  relmined  from  presenting  to  this 
eonrt  the  question  whether  the  parties 
plaintiff  below  at  taxpajert  had  such  an 
intercBt  in  the  subject-matter  of  the  suit  as 
to  entitle  them  to  prosecute  the  same,  and 
whether  a  suit  in  equity  will  lie  to  enjoin 
the  calling  of  an  election.  They  say  that, 
whilst  the  first  of  these  contentions  may 
be  made  upon  authority,  they  are  so  anx- 
ious to  have  this  court  pass  upon  the  case 
upon  its  merits  that  they  do  not  wish  to 
urge  that  question  in  this  court.  The  court 
does  not  take  that  view  of  the  mstteri  we 
think  it  is  time  enough  to  pass  upon  such 
important  questions  when  tliey  are  reached 


in  due  course,  with  proper  parties,  in  a 
proper  proceeding.  Many  applications  have 
been  made  to  this  court  to  interfere  with 
the  holding  of  elections  of  one  kind  or  an- 
other by  the  exercise  of  some  of  the  high 
prerogative  writs  over  which  original  juris- 
diction has  been  vested  in  this  court  by 
the  Constitution;  so  far  as  we  are  aware, 
relief  of  that  kind  has  been  consistently  re- 
fused, and  whilst  the  applications  have 
never  reached  the  stage  where  it  became 
necessary  to  hand  down  a  written  opinion. 
As  the  question  is  jurisdictional,  we  can- 
not overlook  the  uniform  practice  merely 
because  counsel  do  not  wish  to  make  that 
point.  Courts  of  equity  are  only  conver- 
sant with  matters  of  property  and  the 
of  civil  rights,  and  will  not 


court  recognized  that,  generally  speaking, 
tbe  holding  of  an  election  is  a  political  mat- 
ter, and  will  not  be  enjoined,  but  said  that 
an  election  of  the  character  involved  in  this 
case  presented  quite  a  different  question, 
"If  tbe  city  of  Atlanta,"  said  the  court, 
"and  its  officers,  have  no  lawful  authority 
to  call  or  hold  an  election  for  the  purpose 
of  changing  a  county  line;  and  if  the  result 
of  tbe  election,  when  held,  cannot  lawfully 
be  enforced;  and  if  the  only  method  of  pre- 
venting an  attempted  enforcement,  save  by 
resisting  each  act  separately  after  the  il- 
It^ral  change  has  been  put  into  effect,  is  by 
injunction,  it  is  difficult  to  see  why  the  en- 
tire proceeding  cannot  he  stopped  in  limtits. 
Why  should  a  municipality  or  its  officers 
be  permitted  to  go  to  the  expense  of  hold- 
ing an  election  for  the  purpose  of  annexinfj 
territory  or  changing  a  county  line,  and 
pay  Buch  expenses,  or  others  consequent 
thereon,  out  of  money  raised  by  taxation, 
when  the  declaration  or  announcement  of 
its  result,  or  the  surveying  of  the  line,  un- 
der the  Constitution  and  laws  of  this  state, 
cannot  have  the  slightest  effect,  or  be  put 
into  executionT  If  the  whole  action  is  ultra 
Tfirea,  and  calculated  to  impose  burdens 
upon  the  individual  citizea  and  taxpayer, 
or  to  unlawfully  interfere  with  the  rights 
of  another  county,  why  should  it  be  allowed 
to  proceed,  merely  to  be  enjoined  later  when 
sought  to  he  put  into  effect!  Indeed,  if  the 
plaintiffs  bad  remained  quiescent  and  hsd 
pemitted  the  election  to  be  held,  the  no- 
tices given,  and  the  line  between  the  two 
counties  to  be  changed,  and  dominion  over 
territory  tsken  from  one  county  to  be  exer- 
eised  by  tbe  other,  and  perhaps  expense  in- 
earred,  and  hsd  then  for  the  first  time  as- 
aerted  that  the  entire  proceeding  was  no- 
constitutional,  would  they  not  have  been 
met  with  the  contention  that  they  were 
estopped,  or  that  equity  would  not  m'ant 
tbeni  relief  berause  of  laches  in  applying 
for  its  aidr"  Thus  it  is  seen  thst  the  prin- 
ciples which  governed  the  court  were;  (1) 
Thst  equity  will  interfere  to  prevent  mul- 
tiplicity of  suits,  (2)  to  prevent  unlawful 
interference  with  the  rights  of  a  county, 
■nd  (3)  to  prevent  the  Imposition,  by  ultra  < 
40  L,ltA.{N.B.) 


viret  acts,  of  burdens  upon  the  individual 
citizen  and  taxpayer.  See,  however,  Thomp- 
son V.  Mahoney,  supra. 

And  an  election  for  the  organization  of  a 
new  county  was  enjoined  at  the  suit  of  tax- 
payers in  Oden  v.  Barbae,  103  Tex.  449, 
129  S.  W.  e02,  where  it  appeared  that  the 

Etition  for  tile  election  was  fraudulent 
lause  the  persons  whose  names  appeared 
thereon  were  not  qualified  voters,  being 
women,  children,  and  nonresidents.  The 
court  said  that  the  objection  that  this  was 
purely  a  political  qnestion,  and  not  cogniza- 
ble by  the  court,  could  not  prevail  in  a  case 
where  it  is  proposed  to  organize  a  new 
county  without  the  consent  of  the  inhabit- 
ants, and  thus  subject  them  to  the  expense 
of  erecting  county  buildings  and  of  organl- 


— interfering  with  preltmlnarEsa. 

No  other  decision  has  been  found  to 
make  the  distinction  discussed  in  Duggan 
V.  Emporia,  supra,  and  the  courts  seem  as 
reluctant  to  interfere  with  preliminary  mat- 
ters as  to  enjoin  the  election  itself. 

There  is  no  right  on  the  part  of  voters 
and  taxpayers  to  injunctive  relief  against 
the  use  of  voting  machines  at  elections,  and 
therefore  the  court  has  no  jurisdiction  of 
suits  seeking  such  relief.  United  States 
Standard  Voting  Mach.  Co.  v.  Hobson,  132 
Iowa,  38,  7  L.I{.A.(N.S.)  612,  119  Am.  St. 
Rep.  536,  109  N.  W.  468,  10  Ann.  Cas.  972. 

And  the  courts  are  without  power  to  di' 
reet  what  instructions  shall  be  given  to 
voters  as  to  marking  ballots,  and  to  issue 
a  restraining  order  prohibiting  the  commis- 
sioners from  giviilg  instructions  inconsist- 
ent with  those  directed.  Cora,  ex  rel.  How- 
ley  V.  Mercer,  ISO  Pa.  134,  42  Atl.  62S. 

So,  an  injunction  against  adding  names 
to  a  political  committM  or  striking  names 
therefrom  will  not  be  granted  when  the 
committee  does  not  own  or  pretend  to  own 
or  derive  any  benefit  from  anything  of  valuo 
held  by  them  in  common,  aUhougb  tbe  com- 
mittee is  elected  at  primary  elections  and 
tbe  law  recognizes  political  parties  so  far 
as  to  prescribe  the  dutiea  of  otDcera  at  sncb 
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interfere  to  enforce  or  protect  purely  politi- 
cal Ttghta.  TfaJB  doctrine  haa  been  uni- 
versal I;  applied  in  other  juriadictions 
vb«re  equity  has  been  invoked  to  interfere 
in  matters  preceding  an  election.  In  Fletcb- 
M  T.  Tuttle.  151  111.  41,  2fl  L.R.A.  1*3, 
42  Am,  St.  Rep.  220,  37  N.  E.  8B3,  the  hu- 
preme  court  of  that  state,  after  a  review 
of  the  authorities,  reaffirmed  the  doctrine 
previously  adopted  tbat  chancery  has  no 
jurisdiction  to  protect  purely  political 
rights  such  as  those  in  respect  to  public 
elections,  and  held  speciflcallj  that  an  in- 
junction could  not  be  granted  to  prevent 
the  giving  of  election  notices  or  the  certify- 
ing of  nominees  for  districts  created  by  an 
npportionment  act  claimed  to  be  uncon- 
stitutional, because  such  riglits  were  purely 
political  and  enforceable  only  at  law. 

It  had  been  previously  held  in  that 
state  that  a  court  of  equity  bfts  no  jurta- 
diction  to  restrain  t)ie  holding  of  an  elec- 
tion, eince  the  right  involved  is  a  political 
one.  People  ex  rel.  Fitnan  v.  Galesburg, 
4S  III.  485;  Walton  v.  Develing,  61  111. 
201:  Darst  v.  People,  82  III.  306;  Harris 
V.  Schryock,  82  Ut.  1I».  ThU  question  is 
fully  annotated  in  a  note  to  Shoemaker  v. 
Des  Moines,  3  L.R.A.(N.8.)  382.  These 
cases  seem  to  sustain  the  concliujon  here 
reached. 

Moreover,  in  Hilzinger  v.  Oillroan,  G6 
Wash.  228,  105  Pac.  471,  21  Ann.  Caa.  305, 
it  was  held  that,  in  an  action  by  a  council- 


man to  enjoin  the  city  clerk  from  certifying 
to  an  elector's  petition  for  his  recall,  a 
taxpayer  has  no  interest  entitling  him  to 
intervene  under  Ballinger,  Anno.  Codes  & 
Statutes,  g  4846,  it  not  being  alleged  that 
the  clerk  would  not  defend  the  action.  The 
section  of  tJie  statute  above  referred  to 
provides :  "Any  person  may  before  the 
trial  intervene  in  an  action  or  proceeding, 
who  has  an  interest  in  the  matter  in  liti- 
gation in  the  success  of  either  party,  or  an 
interest  against  both."  Our  statute  pro- 
vides tbat  all  actions  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 
In  view  of  the  similar  qualifications  requir- 
ed of  a  suitor  by  the  two  statutes,  there 
can  be  no  doubt  that  the  Washington  case, 
although  the  taxpayer  sought  to  come  in 
OS  an  intervener,  is  an  authority  sustaiu- 
ing  the  conclusion  that  a  taxpayer  has  not 
such  an  interest  in  a  suit  to  enjoin  the  hold- 
ing of  an  election  to  recall  the  mayor  of 
a  city  of  the  first  class  in  pursuance  to 
the  provisions  of  its  charter  as  will  entitle 
him  to  prosecute  such  suit  as  a  complain- 
ant. Thompson  *.  Haskell,  24  Okla-  70, 
102  Pac  700. 

For  tlie  reasons  herein  stated,  the  judg- 
ment of  the  court  below  is  reversed,  and 
the  cause  remanded  with  directions  to  dis- 
mias  the  same. 

All  the  Justice*  concur. 


primaries.  Keams  v.  Howley,  188  Pa.  116, 
42  L.R.A.  235,  68  Am.  St.  Hep.  852,  41  Atl. 
273. 

So,  in  Sherlock  v.  District  Ct.  39  Colo. 
41,  88  Pac.  396,  it  was  held  improper  for 
the  district  court  to  enjoin,  upon  the  ground 
that  there  was  no  vacancy  to  be  filled,  a 
county  clerk  from  printing  upon  the  official 
ballot  nominees  of  the  various  parties  for 
an  office,  no  protests  having  been  filed  with- 
in the  time  allowed  therefor  by  statute. 
The  court  declared  that  the  candidates  were 
duly  nominated,  and  that  it  was  the  duty 
of  the  county  clerk  to  have  their  names 
printed  upon  the  ballot,  and  that  "under 
the  facts  disclosed  by  this  record  it  was  not 

E roper,  or  in  accordance  vith  the  practice 
itherto  prevailing  in  this  jurisdiction,  to 
have  litigated  before  the  election,  as  was 
attempted  betow,  or  in  an  injunction  ac- 
tion, the  important  question  therein  pre- 
sented," The  court  cited  as  supporting  this 
conclusion  Mills  t,  Newell,  30  Colo.  377, 
70  Pac.  406;  Mannix  v,  Belbach,  31  Colo. 
502,  74  Pac.  460;  and  Beach  v.  Berdel,  31 
Colo.  605.  74  Pac.  112S,  which,  however,  do 
not  pass  upon  the  specifle  point. 

In  State  ex  rel,  Rinder  v.  GofT,  129  Wis, 
668,  B  L,R.A.(N.R.)  818.  109  N.  W.  828, 
involving  an  application  for  leave  to  com- 
mence an  action  to  enjoin  the  printing  of 
a  certain  name  on  an  official  ballot,  or  for 
a  writ  of  mandamus  to  compel  the  printing 
40  L.R.A.{N,S.) 


of  the  relator's  name  thereon,  it  was  held 
that  the  supreme  court  would  not  exercise 
its  original  jurisdiction  merely  to  determine 
which  of  two  candidates  for  a  county  office 
received  the  greater  number  of  votes  at  a 
nominating  election. 

State  ex  rel.  Sligh  v.  Reek,  IB  Mont.  SOI, 
46  Pac.  442,  holds  merely  that  where,  be- 
cause of  laches  in  tiling  the  application,  the 
court  has  but  a  few  hours  to  consider  the 
question,  it  will  not,  by  enjoining  the  pla- 
cing of  names  upon  an  ofllcjal  ballot,  under- 
take to  determine  which  of  two  rival  con- 
ventions of  a  political  party  nominating 
candidates  for  the  si  —        .    .. 

lar  convention. 


e  offices,  is  the  regu- 


Effect  of  other  remedy. 

A  few  eases  afford  an  additional  ground 
for  denying  equitable  relief,  in  the  fact 
that  there  is  another  adequate  remedv. 

Thus,  it  is  declared  in  Parlor  v.  Fog1«, 
78  8.  C.  570,  GS  S.  E.  707,  that  the  right  to 
vote  at  an  election  is  a  mere  political  right, 
and.  as  a  general  rule,  is  not  within  equi- 
table eogniiance;  and  that  the  right  of 
equitable  interference,  if  tt  exists,  should 
be  exercised  with  the  greatest  caution  and 
only  where  there  is  no  other  adequate  legal 
remedy  and  it  appears  tbat  an  irremedia- 
ble wrong  win  result  from  holding  the  ele«> 
tion.    It  was  held  In  this  ease  that  no  In- 
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Junction  would  be  granted  against  tlie 
holding  of  an  election  upon  the  formation 
of  a  new  coujitf,  either  upon  tbe  ground 
that  Bome  of  the  petitioning  electors  would 
be  uneoDstitutionatlj  deprived  of  their 
votei,  or  becaiiBe  the  election  offlcerB  had 
not  registered  the  voter*.  The  argumeni 
of  the  court  was  with  respect  to  the  first 
ground,  ttiat,  asauming  a  threatened  denial 
■f  the  right  of  certain  electore  to  cast-tbeir 
ballot,  still  the  election  might  result  in 
favor  of  the  side  in  which  such  complaining 
electors  would  have  voted,  or  the  result 
might  be  so  overwhelmingly  against  that 
aide  that  the  votes  of  all  whose  rights  were 
threatened  would  have  no  practical  effect, 
and  that  if  it  should  turn  out  that  a  denial 
of  their  rights  had  affected  the  result,  there 
would  be  an  adequate  remedy  b;  certiorari 
to  test  the  validity  t>f  the  election.  With 
respect  to  the  second  ground,  the  court 
said  in  effect  there  was  no  reason  for  ask- 
ing equity  to  enjoin  au  election  which  could 
not    be    held    if    there    were    no    registered 

So,  an  election  for  tbe  removal  of  a  coun- 
ty seat  will  not  he  enjoined  where  the  stat- 
ute providing  a  mode  for  contesting  elec- 
tions furnishes  a  full  remedy  should  the 
election  be  held.  Weber  v.  Timlin,  37  Minn. 
274,  34  N.  W.  29. 

So,  it  was  held  that  an  injunction  re- 
stroiining  election  officers  from  registering 
voters  and  holding  an  election  was  not  war- 
ranted merely  because  an  amended  city  char- 
ter apportioned  the  municipal  districts  uH' 
equally  with  respect  to  population,  a!- 
tbough  they  were  accorded  the  same  repre- 
sentation; uor  because  such  charter  pre- 
scribed other  qualiilcations  for  voters  than 
were  prescribed  in  the  Constitution  of  the 
state,  rand  was  thus  particularly  oppressive 
to  colored  people.  Holmes  v.  Oldham,  1 
Hughes,  78,  Fed.  Cas.  No.  fl,643.  The  court 
B«id  that  whatever  might  be  the  propriety 
or  impropriety  of  tbe  legislation,  the  rem- 
edy sought  was  not  a  proper  one,  since  there 
was  no  special  wrong  or  irreparable  dam- 
age done  or  threatened.  It  was  declared 
that  in  case  of  confusion  with  respect  to 
who  were  to  be  deemed  elected,  the  remedy 
would  be  by  quo  warranto  brought  by  those 
out  of  possession  of  the  oilice  against  those 
in  possession.  In  short,  it  was  said  that  if 
the  election  should  prove  to  be  illegal  and 
unconstitutional,  the  remedy  by  quo  war- 
ranto would  be  complete,  and  that  if  it  was 
legal,  and  any  of  the  complainants  or  other 
citizens  were  deprived  of  their  rights  under 
the  Federal  Constitution,  there  was  ample 
remedy  in  the  courts  of  law,  by  indictment 
and  otherwise. 

In  Little  v.  Barksdate,  81  8.  C.  392,  S3 
S.  E.  308,  an  injunction  against  holding  a 
•pecial  election,  sought  upon  the  ground 
that  the  supervisor  was  in  error  in  holding 
that  the  petition  for  the  election  was  signed 
by  one  fourth  of  the  qualified  electors,  was 
40  L.R.A.(N.S.) 


denied  upon  the  ground  that  the  petitio 


Effect  of  property  rights. 

It  was  declared  in  Murfreesboro  R.  Co. 
V.  Hertford  County,  108  N.  C.  GO,  12  S.  E. 
962,  that  conceding  that  equity  has  no  pow- 
er to  restrain  the  municipal  authorities 
from  ordering  an  election  in  pursuance  of 
any  provision  of  law,  lor  the  purpose  of  se- 
lecting othcers  or  determining  any  question 
that  nay  be  settled  by  tbe  result  of  such 
election,  a  different  rule  prevails  where, 
though  the  election  may  be  lawfully  held,  it 
is  apparent  that  no  possible  benefit  will 
accrue  from  holding  it,  to  the  person  at 
whose  instance  it  is  ordered,  and  where  ir- 
reparahle  injury  may  be  done  to  otbers 
who  cannot  be  compensated  in  damages. 
Applying  this  rule,  the  court  upheld  a  pre- 
liminary injunction  granted  at  the  suit  of 
a  railroad  about  to  be  constructed  and  the 
contractor  for  its  construction,  against  the 
holding  of  an  election  to  determine  whether 
a  specific  application  of  county  bands,  whose 
issuance  had  already  been  authorized,  should 
be  made  in  the  construction  of  the  road, 
where  the  election  would  be  of  no  beneht 
t»  the  people  of  the  township,  and  would 
occasion  a  temporary  depreciation  of  the 
bonds,  and  thus  embarrass  and  delay  tbe 
construction  of  the  road. 

And  a  state  political  committee  wilt  be 
enjoined  from  interfering  with  the  holding 
of  a  primary  election  by  the  local  commit- 
tee, where  such  attempted  interference  took 
place  on  the  eve  of  such  primary  and  after 
the  eaQdidatea  bad  obtained  vested  rights 
by  paying  their  fees  and  incurring  other 
expenses.  Neal  v.  Young,  25  Ky.  I..  Rep. 
183,  76  S.  W.  1082.  The  court  said  that  if 
this  were  a  controversy  between  the  old 
local  committee  which  the  state  committee 
sought  U>  dismiss,  and  a  new  committee  ap- 
pointed by  the  latter,  and  no  question  was 
involved  except  as  to  which  committe« 
should  be  considered  the  regular  one,  then 
it  would  be  a  purely  political  question,  to 
settle  which  the  courts  would  not  take  juris- 
diction;  but  that  since  the  candidates  must 
be  deemed  to  have  acquired  vested  rights, 
there  was  something  more  than  a  mere 
political  question,  and  equity  would  take 
jurisdiction. 

The  owner  of  property  within  an  area  pro- 
posed to  be  annexed  to  a  municipality  may 
enjoin  the  execution  of  an  ordinance  direct- 
ing an  election  to  vote  upon  the  anne.iation, 
where  such  ordinance  is  ultra  vires  because 
of  noncompliance  with  statutory  prerequi- 
sites. Layton  v.  Monroe,  60  La.  Ann.  121, 
23  So.  99,  distinguishing  Roudanez  v.  New 
Orleans.  29  La.  Ann.  271,  supra. 

See  also  Oden  v.  Barbee,  103  Tex.  449, 
129  S.  W.  602,  supra.  L.  A.  W. 
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(33  R.  I.  GIS,  88  At).  393.) 

Hlfhwar  ~  'ol*  o'  road  —  pkuen(er 

leaving  street  car  —  appllcabllltT- 

1.  A  passenger  injured  by  aa  automobile 

nben   aligbting   from   a   at  rest   car   cannot 

relj  on  tbe  violation  by  tbe  driver  of  the 


Same^degree  ot  care  neceasarr- 

2.  Tliat  the  driver  of  an  automobile  paioee 
•n  overtaken  vehiale  on  the  wrong  side 
does  not  impoM  upon  him  ■  greater  degree 
of  care  to  avoid  injury  to  pedeatriana  than 
would  rest  upon  him  had  he  been  on  the 
proper  side. 

Trial  ^  Terdlct  ^  special  Andinc  —  In- 
coDaiatent^. 

3.  A  Unditig  that  an  automobile  which  in- 
jured a  passenger  aa  he  stepped  from  a  street 
car  waa  between  the  car  and  the  point  to 
which  the  paasenger  claimi  to  have  looked 
kack  before  leaving  the  car  ia  not  incon- 
aiatent  with  a  general  verdict  against  tbe 
driver  of  the  automobile,  as  indicating  neg- 
ligence on  the  part  of  the  paaaenger,  if 
there  ia  nothing  to  show  on  which  aide  of 
the  atreet  it  was,  or  that  a  view  of  it  waa 

,   not  ahut  off  by  the  car. 
HIchwa;  —  leaving  car  —  approaching 
antomobtle  —  negllKcnce. 

4.  A  paaaenger  ia  not  negligent  in  alight- 
ing from  a  street  c.  r,  knowing  that  an  au- 
tomobile is  following  tlie  car,  if  it  ia  not 
so  dose  that  it  could  not  have  been  stopped 
by  the  exercise  of  ordinary  care  and  pru- 
dence on  the  part  of  the  driver  before  it 
reached  him. 

(March  IS,  1912.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Providence 
and  Bristol  Oountiea,  made  during  the  trial 
of  an  action  brought  to  recover  damagea 
for  personal  injuriea  alleged  to  have  been 
caused  by  defendant's  negligence,  which 
resulted  in  a  verdict  for   plaintiff.     Sus- 

The  facta  are  atated  in  the  opinion. 

Messrs.  Vincent,  Boss,  A  BameAeld, 
for  defendant; 

The  statutory  law  of  the  road,  as  to  the 
side  of  the  road  on  which  vehicles  shall 
pass,  does  not  apply  when  one  of  the 
vehicles  is  an  electric  ear  on  fixed  tracks. 

Note.  —  For  reciprocal  duty  of  operator 
of  automobile  and  pedestrian  to  use  care, 
■ee  note  to  Baker  v.  Close,  38  L.B.A.(N.S.) 
487;  and  see  especially  pages  403  et  aeq., 
as  to  the  duty  near  street  cars. 
40  L.R.A.(N.B.) 


Nelson  v.  Narragaasett  Electric  light- 
ing Co.  2S  R.  I.  8S8,  ST  L.R^.  lie,  lOS 
Am.  St  Rep.  711,  S8  Atl.  S02;  Com.  v. 
Temple,  14  Gray,  68;  Began  v.  Eighth 
Ave.  R.  Co.  16  N.  Y.  380;  Spurcier  v.  Front 
Street  Cable  R.  Co.  3  Wash.  B59,  29  Pae. 
346;  Culbertaon  v.  Metropolitan  Street 
R.  Co.  140  Mo.  35,  SB  S.  W.  834;  2  Thomp. 
Neg.  g  1467;  Hincbey  v.  Rhode  Island 
Co.  30  R.  I.  620,  76  Atl.  3S0. 
*  Plaintiff  was  guilty  of  auch  eareleasneas 
as  to  require  tbe  setting  aaide  of  a  verdict 
in  hia  favor. 

O'Reilly  ▼.  Davia,  136  App.  Div.  386. 
120  N.  Y.  &upp.  683:  Lieberroan  v.  SUn- 
ley,  88  N.  Y.  Supp.  360:  Russo  v.  Charles 
8.  Brown  Co.  198  Maas.  473,  84  N.  E. 
840;  Birch  v.  Athol  ft  O.  Street  R.  Co.  198 
Mass.  267,  84  N.  E.  310. 

Meaara.  Frank  Healy  and  George  T. 
Hsrah  lor  plaintiff. 

Dubois,  Ch.  J.,  delivered  tbe  opinion  of 
the  court: 

Thia  is  an  action  ot  trespass  on  the  case 
Iqt  personal  injuries  sustained  by  the  plain- 
tiff through  an  accident  wherein  he  was 
thrown  down  and  run  over  by  the  auto- 
mobile of  the  defendant  shortly  after  leav- 
ing an  electric  car  whereon  he  had  been 
a  passenger,  A  trial  of  the  case  in  the 
superior  court  resulted  in  a  verdict  for 
the  plaintiff,  whereupon  the  defendant  made 
his  motion  for  a  new  trial,  which  waa 
denied  by  the  justice  of  laid  court  who 
presided  at  the  trial.  To  the  denial  of 
his  motion  for  a  new  trial  the  defendant 
duly  excepted,  and  has  prosecuted  in  this 
court  his  bill  of  exceptions,  including  said 
exception  and  others  taken  in  the  course 
of  said  trial,  and  now  relies  upon  ttie  four 
following : 

"Seventh.  To  the  ruling  of  the  trial  jus- 
tice refusing  to  instruct  the  jury  in  accord- 
ance with  the  defendant's  second  request, 
which  said  request  is  to  be  found  on  psge 
478  of  aaid  transcript,  which  ruling  waa 
erroneous,  in  that  the  defendant  was  en- 
titled to  have  the  jury  so  instructed,  to 
which  ruling  the  defendant  duly  excepted, 
as  appears  on  pBg«s  476  and  478  of  aaid 
transcript. 

"Eighth.  To  the  following  portion  of  the 
court's  charge  to  the  jury:  'Now,  gentle- 
men, we  will  take  up  the  count  which 
claims  that  this  defendant  should  have 
driven  his  car  on  the  opposite  side  ot  the 
electric  car.  Under  the  law  of  this  state, 
"every  person  traveling  with  any  carriage 
or  other  vehicle,  who  shall  meet  any  other 
person  so  traveling  on  tbe  highway  or 
bridge,  shall  seasonably  drive  his  carriage 
or  vehicle  to  the  right  of  the  center  ot  the 
traveled  part  of  tbe  road,  so  as  to  snabla 
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such  periDn  to  paaa  with  his  carriage  or 
vehicle  without  interference.  Everj  person 
traveling  with  a  carringe  or  other  vehicle, 
who  shnll  overtake  anj  other  penon  so 
tmveling  on  any  highwaj  or  bridge,  ■1)aI1 
pass  on  the  left  side  thereof,  and  the  per- 
son overtaken  ahall,  as  soon  as  practicable, 
drive  to  the  right,  so  a*  to  allow  free  pas- 
sage on  the  left."  And  under  |  12  of  the 
automohile  laws  there  is  this  provision; 
"When  two  vehicles  meet  on  a  public  high- 
way, the  operator  of  each  vehicle  shall  sea- 
tonabl;  keep  to  the  right  to  pass  without 
interference,  and  when  a  vehicle  overtaices 
another,  the  one  in  the  rear  shall  give  time- 
ly warning  as  aforesaid,  and  shall  pass  oB 
the  left."  That  applies,  in  my  opinion,  to  a 
vehicle  or  automobile  approaching  an  elec- 
tric car.  If  they  desire  to  pass  the  elec- 
tric car,  it  is  my  opinion,  and  I  so  charge 
you,  that  it  is  their  duty  to  pass  upon  the 
left  of  that  car,  having  due  regard  to  the 
people  who  may  be  coming  on  the  right- 
hand  side  in  an  opposite  direction.  If  tliey 
fail  to  do  that,  it  does  not  follow,  as  a 
matter  of  law,  that  the;  are  guilty  of  negli- 
gence. If  they  fall  to  do  that,  and  go  on 
the  right-hand  aide  of  the  car,  they  are 
held  to  a  greater  degree  of  care  than  tbey 
would  be  if  they  had  gone  on  tlie  left-band 
aide  of  the  car,  as  the  law  provides' — 
which  said  charge  was  erroneous,  in  that 
there  was  no  requirement  of  law  which  re- 
quired the  defendant's  automohile,  at  this 
time  and  place,  to  pass  to  the  left  of  the 
electric  car  from  which  the  plaintiff 
alighted,  to  which  said  portion  of  said 
charge  the  defendant  duly  excepted,  aa  ap- 
pears on  page  4T<  of  said  transcript. 

"Ninth.  To  the  following  portion  of  ttie 
court's  charge  to  the  jury:  'If  you  should 
Snd  that  this  was  a  closely  built-up  section, 
from  the  evidence,  if  by  reason  of  the  fact 
that  the  houses  on  one  or  both  side*  were 
devoted  to  business  purposes,  or  there  were 
dwelling  bouses  averaging  less  than  100 
feet  i^iart,  why,  the  rate  of  speed  allow- 
able or  permissible  there  would  not  be 
greater  than  15  miles  per  hour* — which  said 
charge  was  erroneous,  in  that  there  was  no 
testimony  which  showed  that  the  statute 
therein  referred  to  was  applicable  to  this 
case,  to  which  said  portion  of  said  charge 
the  defendant  duly  excepted,  as  appears  on 
pages  476  and  477  of  said  transcript. 

"Tenth-  To  the  denial  by  the  trial  judge 
of  the  defendant's  motion  for  new  trial, 
which  denial  was  clearly  and  plainly  erro- 
neous, in  that,  under  the  special  llndingg 
of  the  jury,  taken  in  connection  with  the 
evidence,  the  plaintiff  waa  not  in  the  exer- 
cise of  due  care,  and  assumed  the  risk  of 
injury,  to  which  denial  the  defendant  duly 
excepted." 
40  L.R.A.(N.S.) 


The  seventh  exception  aforesaid  was 
taken  to  the  refusal  of  the  court  to  instruct 
the  jury  as  follows:  'There  is  no  require- 
ment of  law  which  required  the  defendant's 
automobile  at  this  time  and  place,  to  pass 
to  the  left  of  the  electric  car  from  which 
the  plaintiff  alighted."  In  the  third  count 
of  his  declaration  the  plaintiff  avers,  inter 
alia,  that  on  the  6th  day  of  September, 
1909,  the  defendant,  by  his  agent  and  serv- 
ant, operated  a  certain  automobile  in  the 
city  of  Providence;  that  on  said  day  the 
plaintiff  was  a  passenger  upon  a  street  car 
proceeding  along  Union  avenue,  which  car 
stopped  for  him  to  alight  therefrom  at  a 
white  post  near  Webster  avenue;  that  he 
did  alight  from  said  car,  and  that,  while 
he  was  crossing  Union  avenue  toward  its 
northerly  sidewalk,  the  defendant's  auto- 
mobile, managed  by  his  agent,  overtook 
said  car;  and  that  it  became  and  was  the 
duty  of  the  defendant,  his  agents  and  serv- 
ants, to  pass  said  street  car  on  the  left 
side  thereof,  as  he  safely  could,  so  that  the 
plaintiff  would  not  be  run  into  while  he  was 
in  the  exercise  of  due  care,  yet  the  defend- 
ant attempted  to  and  passed  said  street  car 
on  the  right-hand  side  thereof,  instead  of 
the  left,  and  then  and  there  ran  into  the 
plaintiff  while  crossing  said  street  in  the 
exercise  of  due  care.  This  allegation  is 
based  upon  the  assumption  that  the  law  of 
the  road  and  the  statute  relating  to  auto- 
mobiles impose  upon  persons  operating 
automobiles,  when  overtaking  and  desiring 
to  pass  electric  cars,  the  duty  of  passing 
the  overtaken  car  upon  the  left  side  there- 
of. This  construction  of  the  statutes  was 
adopted  by  the  justice  of  the  superior 
court,  who  presided  at  the  trial,  and  was 
included  in  that  portion  of  his  charge  to 
the  jury  which  forms  the  basis  of  the  de- 
fendant's eighth  exception,  hereinbefore  set 
forth.  The  law  or  rule  of  the  road,  above 
alluded  to,  is  contained  in  Oen.  Laws  (R. 
I.)  1009,  chap.  B7,  S  1,  and  reads  as  follows: 
"Section  1-  Every  person  traveling  with 
any  carriage  or  other  vehicle,  who  shall 
meet  any  other  person  so  traveling  on  any 
highway  or  bridge,  shall  seasonably  drive 
his  carriage  or  vehicles  to  the  right  of  the 
center  of  the  traveled  part  of  the  road,  so 
as  to  enable  such  person  to  pass  with  bis 
carriage  or  vehicle  without  interference  or  ' 
interruption.  Every  person  traveling  with 
any  carriage  or  other  vehicle,  who  shall 
overtake  any  other  person  so  traveling  on 
any  highway  or  bridge,  shall  pass  on  the 
left  side  thereof,  and  the  person  so  over- 
taken shall,  as  soon  as  practicable,  drive 
to  the  right,  so  as  to  allow  free  passage  on 
the  left."  And  the  law  prescribing  the  duty 
of  operators  of  motor  vehicles  in  the  prem- 
ises is  contained  in  said  Qen.  Laws,  chap. 
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86,  «nd  in  that  portion  of  §  12  thereof 
which  readaaa  IoIIowb;  "Whenever  two 
vehicle!  meet  on  a  public  highway,  the 
operator  o(  each  vehicle  ehall  Beasonably 
keep  to  the  right,  so  u  to  pass  without 
interference.  Whenever  one  vehicle  over- 
takes another,  the  one  in  the  rear  ehall 
give  timely  Bignal  as  aforesaid,"  with  his 
bell,  horn,  or  otber  device  for  signaling, 
"and  shall  pass  on  the  left,  and  the  operator 
of  the  one  in  front  shall  seasonably  bear  to 
the  right,  so  aa  to  allow  free  passage  on 
the  left." 

The  seventh  and  eighth  exceptions  may 
well  be  considered  togetlier,  for  they  relate 
to  a  refusal  to  charge  the  jury  in  a  certain 
definite  manner,  and  to  a  charge  which  not 
only  did  not  include  the  instruction  prayed 
for,  hut  was  diametrically  oppoHpd  to  it. 
In  our  opinion  the  prayer  for  Instruction 
ahould  have  been  granted,  and  the  charge 
given  is  objectionable,  because  the  rule 
of  the  road  could  not  properly  be  invoked 
in  the  case  at  bar.  If  the  rule  of  the  road 
had  any  application  at  all,  it  must  have 
been  with  reference  to  the  street  car  or  the 
people  thereon;  but  the  plaintlfl'  at  the 
time  of  the  accident  had  ceased  to  be  a  pas- 
senger on  the  car,  and  there  was  no  inter- 
ference with  the  car,  or  collision  in  which 
it  and  the  automobile  of  the  defendant  were 
involved.  The  plaintiff  was  not  injured  in 
consequence  of  the  neglect  of  any  duty 
which  the  defendant  owed  to  the  car  or  its 
occupants.  Of  course,  the  defendant  was 
bound  to  take  notice  of  the  fact  that  a 
street  car  bod  stopped  to  allow  passengers 
to  alight,  and  to  so  conduct  his  vehicle  as 
not  to  run  down  persons  who  had  so  alight- 
ed; but  that  is  not  a  duty  imposed  by  the 
Btatutes  hereinbefore  referred  to  as  pre- 
scribing  the  rule  of  the  road.  If  a  duty 
was  violated,  it  is  the  duty  of  using  due 
care  under  all  the  circumstances  of  the 
case.  The  duty  of  using  due  care  is  not 
of  statutory  origin.  The  duty  of  using  due 
care  for  one's  self  arises  out  of  one  of  the 
first  laws  of  nature,  that  of  self-preser- 
vation. The  duty  of  using  due  care  not 
to  injure  another  or  his  property  arise? 
out  of  the  exigencies  of  society,  and  its  ob- 
servance is  neceBsarj  for  the  preservation 
thereof.  The  maxim,  Bic  utcre  tuo  ut  alien- 
«)»  non  ladas,  expresses  it,  and  to  tho  en- 
forcement  of  the  maxim  much  of  the  police 
power  of  the  state  is  exercised. 

The  charge  of  the  court  was  that  thf> 
statutes  aforesaid,  in  his  opinion,  applied  to 
a  vehicle  or  automobile  approaching  an  elec- 
tric car,  and  that  if  they  desired  to  past 
the  electric  car  (which,  thej  had  over- 
taken), it  was  their  duty  to  pass  upon  the 
left  of  that  car,  having  due  regard  to  the 
people  who  ma^  be  coming  on  that  side  in 
40  L.R.A.(N.8.) 


an  opposite  direction.  He  qualified  tb« 
above  to  this  extent;  "If  they  fail  to  d» 
that,  it  does  qot  follow,  as  a  matter  of 
law,  that  they  are  guilty  of  negligenoe. 
If  they  fail  to  do  that,  and  go  on  the  right- 
hand  side  of  the  car  tliey  are  held  to  » 
greater  degree  of  care  than  they  would  be 
if  they  had  gone  on  the  left-hand  side  of 
the  car,  as  the  law  provides.  In  other 
words,  the  one  who  violates  the  lavr  of  the- 
road  by  driving  on  the  wrong  side  assumes 
the  risk  of  such  experiment,  and  is  re- 
quired to  use  greater  care  than  if  be  were 
on  the  right  side."  The  qualiHcation  waa. 
also  erroneous.  They  would  not  be  held  tcv 
a  greater  degree  of  care  as  being  upon  the 
wrong  side  of  the  road;  in  fact,  the  degree 
of  care  required  was  exactly  the  same  on 
the  one  side  of  the  car  as  upon  the  other, 
and  that  was  due  care, — care  proportionate 
to  the  conditions  existing  at  tliat  time  and 
place. 

The  judge  further  instructed  the  jury- 
as  follows:  "But  if  you  should  find,  gentle- 
men, that,  notwithstanding  the  fact  that 
he  went  on  the  right-hand  side  of  this  car, 
he  did  exercise  tliat  care  which  an  ordi- 
narily careful  and  prudent  man  would  exer- 
cise under  all  the  circumstances  of  this 
case,  then,  gentlemen,  yonr  verdict  should 
be  for  the  plaintiff."  This  portion  of  the 
charge  was  correct;  but,  in  my  opinion,  it 
was  not  introduced  for  the  purpose  of 
nullifying  the  instructions  which  had  just 
preceded  the  some,  and  was  not  calculated 
to  correct  the  erroneous  impression  that 
must  have  been  conveyed  to  the  minds  of 
the  jurors  by  the  preceding  portion  of  his 
cliarge.  Moreover,  at  the  conclusion  of  the 
charge  the  judge  explicitly  said:  "TlHr 
defendant's  requests  I  have  covered,  all  but 
No.  2,  and  to  that  I  give  Mr,  Vincent  an 
exception."  This  refusal  to  charge  as  re- 
quested by  the  defendant  makes  it  evident 
that  the  judge  persisted  in  his  view  of  the 
applicability  of  the  rule  of  the  road  to  the 
circumstances  of  the  case,  and  also  shows 
that  he  did  not  intend  to  modify  the  in- 
structions he  had  given  relating  to  the 
same.  We  are  of  the  opinion  that  the 
charge  and  refusal  to  charge  constitute  re- 
versible error,  and  therefore  sustain  the- 
defendant's  seventh   and  eighth  exceptions. 

We  do  not  find  that  the  court  erred  in 
that  portion  of  his  charge  which  is  the 
subject  of  the  defendant's  ninth  exception. 
There  was  some  testimony  tending  to  prove 
tliat  the  section  wherein  the  accident  oc- 
curred WHS  closely  built  up.  The  charge 
as  given  was  correct,  and  left  the  fact  ti> 
be  determined  by  the  jury  from  the  evi- 
dence. The  defendant's  ninth  exception  i» 
therefore  overruled.  The  defendant's  tenth 
exception  must  be  also  be  overruled. 


IfllZ. 


MARSH  T.  fiOYDEN. 
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Ths  defendMifi  motion  for  a  oew  trial 
mw  ba««d  upon  the  followinn;  grouods 
"First.  Beeaiue  the  rerdict  is  againit  the 
Ikw  and  the  evidence,  and  the  weight  there- 
of. Second.  Becauee  the  special  findings  of 
tbe  jurj  are  inconsistent  with  the  general 
verdict.  Third.  Became  the  second  special 
finding  of  the  jury,  t«1cen  in  connection 
irith  the  first  special  finding,  is  incon- 
sietent  with  tlie  general  verdict.  Fourth. 
Because  tlie  special  findings  of  the  jury 
show  tiiat  the  plaintiff  was  not  in  the  i 
cise  of  doe  care-  Fifth.  Because  the  special 
findii^  of  tbe  jury  show  that  the  plaintiff, 
in  attempting  to  ctoib  the  street  in  front  of 
the  automobile,  assumed  the  risk  of  injury." 

The    verdict    referred    to    reads    as    fol- 
lows:     "The  jury  find   that  the  defendant 
is  guilty  in  manner  and  form  as  the  plain- 
tiff   has    in    his    declaration    tliereof    com- 
plained  against   him,   and   asseaa   damages 
tor  the  plaintiff  in  the  sam  of  $7,GD0.    Thi 
jury  further  find  specially:    (1)   The  plain 
tiff,  immediately  before  he  stepped  onto  the 
running  board,  did  look  back  along  Uui 
avenue  to  the  drug  store  at  the  corner 
Union  and  Priscilla  avenues.     (S)  At  the 
time  when  the  plaintiff  was  about  to  step 
down  upon  the   running   board,  and   when 
he  says  he  looked  back  along  Union  aver 
to  the  drug  store  at  the  comer  of  Un! 
and  Priscilla  avenues,  the  automobile  of  the 
defendant   was   on  , Union   avenue   1>etween 
Priscilla    avenue    and    the    place    of    the 
accident." 

It  appears  from  tbe  evidence  that  the  dis- 
tance from  the  place  where  the  plaintiff 
looked,  immediately  before  he  stepped  onto 
tite  Tunning  board  of  the  car,  to  the  drug 
store,  at  which  he  then  looked,  is  23S  feet. 
It  also  appears  that  Union  avenue,  between 
Priscilla  and  Webster  avenues,  is  60  feet 
wide.  It  further  appears  that. the  width 
of  the  sidewalks  on  the  northerly  and 
southerly  sides  of  Union  avenue,  between 
the  streets  mentioned,  is  10  feet;  that  the 
width  of  Union  avenue  between  the  south- 
erly sidewalk  and  the  southerly  rail  of  the 
car  track  is  8  feet,  and  between  the  north- 
erly sidewalk  and  the  northerly  rail  of 
the  ear  track  is  17  feet.  What  the  plain- 
tiff's angle  of  vision  was  when  he  looked, 
and  what  obstruction  tbe  car  presented  to 
his  vision,  do  not  appear.  There  was  testi- 
mony concerning  the  presence  of  another 
car  following  the  one  from  which  the  plain- 
tiff alighted,  and  that  the  automobile  of  the 
defendant  passed  that  car  on  its  left  side, 
and  proceeded  on  the  southerly  side  of 
Union  avenue  for  some  distance,  until  it 
cro«sed  over  to  pass  the  first  car  on  its 
right  side.  Exactly  where  the  second  car 
was  when  the  plaintifl*  looked  towards  the 
drug  store  does  not  appear,  nor  does  it 
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clearly  appear  where  the  defendant's  auto- 
mobile then  was.  We  cannot  say  from  the 
evidence  that  the  special  findings  are  in- 
consistent with  the  general  verdict.  The- 
defendant's  automobile  may  have  been  on 
tbe  southerly  side  of  Union  avenue,  between 
Priscilla  avenue  and  the  place  of  the  acci- 
dent, and  still  not  have  been  in  sight  of 
the  plaintiff.  Or  the  plaintiff  may  have- 
been  mistaken  when  he  says  that  he  did  not 
see  the  automobile. 

But,  even  if  he  had  seen  it,  unless  it  was- 
then  BO  close  that  it  could  not  have  been 
stopped  by  the  exercise  of  ordinary  care- 
and  prudence  on  the  part  of  its  manager,  he 
would  have  had  the  right  to  assume  that 
the  person  in  charge  of  it  would  not  run  it 
over  him.  It  is  not  claimed,  and  it  cannot 
be  inferred  from  the  evidence,  that  be  was 
desirous  of  committing  suicide.  Further- 
more, as  it  does  appear  that  the  automo- 
bile was  lighter  at  the  time  of  the  accident, 
the  light  should  have  enabled  the  chauffeur 
to  have  seen  the  plaintiff  in  the  road,  in 
time  to  stop  or  avoid  hitting  him,  unless 
the  vehicle  was  rounding  a  curve  in  passing 
the  rear  end  of  the  car  from  which  the 
plaintiff  had  alighted,  in  which  case  the 
light  would  have  been  of  little  assistance 
to  the  driver  of  the  automobile. 

As  the  defendant's  seventh  and  eighth  ex- 
ceptions have  been  sustained  as  aforesaid, 
the  case  is  remitted  to  the  Superior  Court 
for  a  new  trial. 


WASHINGTON  BUPREMi:  COURT. 

IDA  M.  TRAVIS,  Hespt, 

ANDREW  R.  SCHNEBLY,  Appt 

(68  Waab.  1,   122  Pac.  310.) 

MarrlBge  —  engagement  —  111  bealtb  — 
postponement  —  effect. 

1.  One  who,  having  engaged  to  marry  a 
woman,  postpones  the  ceremony  because  of 
her  ill  health,  undertakes  to  wait  a  reason- 
able time  for  her  recovery. 

Same  —  release  of  engagement. 

2.  A  man  is  released  from  his  promise  of 
marriage  if  the  other  party  to  the  contract 
becomes  ill  without  fault  of  either  party, 
after  the  promise  is  made,  and  fails  to  re- 
cover her  health  within  a  reasonable  time 
thereafter. 

(March  28,  1912.) 

Note.  —  fU  health  as  d^fentte  ta  action 
for  breoch  of  promise  to  nuirry. 
This  note  is  supplemental  to  a  note  cov- 
ing the  same  question,  in  7  L.R^.{N.S.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  tor  Garfield 
Countj  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach   of  promise  of  marriage.     Reversed. 

Tha  facts  are  stated  in   the   opinion. 

Messrs.  J.  Ii.  Sharpsteln  and  fi.  V. 
Knykendall,  for  appellant: 

Disease  and  physical  diuibilitjr  justify 
withdrawal   from   a   marriage   primise. 

Grover  r.  Zook,  44  Wash.  489,  7  L.R.A. 
{N.8.)  6S2,  120  Am.  St.  Rep.  1012,  ST 
Pac  63S,  12  Ann.  Cas.  102;  Blank  v.  Nohl, 
112  Mo.  1S9,  18  L.R.A.  360.  20  S.  W.  477; 
State  V.  Btttick,  103  Mo.  183,  11  L.R.A. 
£B7,  23  Am.  St.  Rep.  660,  15  S.  W.  326; 
Trammel!  v.  Vaughan,  168  Mo.  214,  61 
L.R.A.  854,  81  Am.  St.  Rep.  30a,  69  8. 
W.  79;  Kellett  v.  Eobie,  OS  Wis.  303,  74 
N.  W.  781. 

Messrs.  Csln  A  Hnrspool  and  John 
C,  Applewhite,  for  respondent: 

An  illness  or  physical  disahility  which 
justidea  the  breaking  of  a  promiae  of  mar- 
riage must  be  such  a  one  as  will  almost 
inevitably,  from  the  nature  of  the  thing, 
result  in  impaired  health  to  the  parties, 
and  lead  to  the  bearing  of  children  physi- 
cally weak  and  predisposed  to  disease,  thus 
making  It  a  matt«r  of  public  policy  for 
the  state  to  object  to  the  marriage. 

Smith  V.  Compten,  67  N.  J.  L.  648,  58 
L.R.A  480,  62  At).  386. 

Crow,   J.,   delivered   the   opinion  of  the 

Action  by  Ida  M.  Travis  -i^ainst  Andrew 
R.  Schnebly  to  recover  damages  for  an  al- 
leged breach  of  promise  to  marry.  From 
a  judgment  in  her  favor,  the  defendant  has 
appealed. 


Respondent  alleged  that  in  October,  1904, 
'  she  and  appellant  promised  to  marry  each 
other  within  a  reasonable  time;  that  sbe 
has  been  ready  and  willing  to  marry  ap- 
pellant; that  in  December,  1907,  she  made 
preparations  for  their  marriage;  that,  at 
appellant's  request,  postponements  were 
made  until  the  spring  of  1008,  and  the 
fall  of  1908,  but  that  he  failed  and  re- 
fused to  marry  her,  though  requested  bo 
to  do.  Appellant  admitted  the  original 
agreement,  but  denied  other  allegations  of 
the  complaint.  For  his  first  affirmative  de- 
fense he  alleged  that  subsequently  they 
mutually  agreed  that  each  of  them  should 
be  released  from  the  promise,  that  appellant 
might  be  at  liberty  to  marry  any  other 
person,  and  that  in  reliance  upon  that 
agreement  be  married  his  present  wife. 
For  a  second  affirmative  defense  be  alibied 
"that  subsequently  to  the  time  witen  plain- 
tiff and  defendant  became  eng^ed  te  mar- 
ry each  other  the  plaintiff  became  afflicted 
or  was  discovered  to  be  afflicted  with  a  eer- 
tein  ailment  or  disease  or  weakened  physi- 
cal condition,  commonly  known  and  de- 
scribed as  a  'floating  kidney,'  the  tendency 
of  which  is  to  render  a  woman  so  afflicted 
therewith  nervous,  irritable,  and  weak,  and 
to  greatly  increase  the  danger  above  the 
danger  ordinal  ily  incurred  by  entering  into 
the  marriage  relation  and  becoming  a  moth- 
er, and  that  defendant  is  naturally  of  a 
nervous  temperament  and  condition,  and 
that  because  of  the  said  condition  of  plain- 
tiff an  operation  was  performed  upon  plain- 
tiff, which  operation  did  not  cure  her,  and 
she  continued  in  ill  health  thereafter,  and 
because  of  the  lack  of  physical  ability  and 
strength  on  the  part  of  the  plaintiff,  ac- 
cruing and  developing  subsequently  to  the 


L.R.A.  798,  B6  N.  W.  851,  there  is  an  obiter 
statement  to  the  effect  that  there  is  at- 
tached to  every  contraot  of  marria^  an 
implied  condition  that  the  parties  to  the 
agreement  will  be  released  by  any  subse- 
quent chaniie  in  the  mental  or  physical  con- 
dition of  either  party  which  renders  it  im- 
possible to  accomplish  the  object  of  the 
marriage  relation,  and  in  such  an  event  no 
action  will  lie  for  breach  of  contract. 

In  Beans  v.  Denny,  141  Iowa,  52,  117  K. 
W.  1091,  the  court  said  that  the  court  might 
well  have  instructed  the  jury  that  a  person 
is  always  excusable  for  declining  to  carry 
out  his  promise  of  marriage  to  one  afflicted 
with  syphilis,  unless  the  promise  was  made 
with  knowledge  of  the  condition,  without 
qualifying  the  instruction  by  reference  to 
unfitness  for  matrimony,  but  as  there  was 
no  conflict  in  the  evidence  but  that  syphilis 
does  render  one  unflt  for  matrimony,  such 
qualification  was  not  prejudicial. 

In  the  above  case  the  court,  In  view  of 
the  doiiH  erfertH'"'''!  by  the  medical  i)rofeB- 
sion  SB  to  the  curability  or  eradlcability  of 
■yphilis,  intimated  that  if  it  were  confront- 
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ed  with  the  situation,  it  would  hesitate  to 
hold  that  a  plaintiff  who  has  become  afflicted 
with  that  disease  may  complain  of  a  breach 
of  a  previous  promise  of  marriage,  at  least, 
when  made  in  ignorance  of  the  malady,  up- 
on the  assumption  that  she  had  been  cured 
thereof.  The  point,  however,  was  not  saved, 
as  the  defendant's  pleadings  relied  upon  the 
allegations  that  the  plaintiff  was  still  suf- 
fering from  the  disease,  and  so  the  iudfnnent 
of  the  lower  court  for  the  plaintiff  was  af- 

Supervening  insanity  is  a  Eood  defense 
to  an  action  (or  breach  of  marriaffe  promise. 
Liddell  V.  Eoaton  [1907]  S.  C,  164,  Ct.  of 
Sees,  cited  in  2  Butterworths'  Dip.  141. 

And  in  O'Reilly  v.  Sweeney,  64  Misc.  408, 
105  N.  Y.  Supp.  1033,  it  was  held  that  an 
action  for  breach  of  promise  cannot  be  pred- 
icated on  a  promise  of  marriase  made  by 
one  who  has  been  judiciallv  declared  in- 
competent in  lunacy  proceedings,  especially 
where,  after  restoration,  there  was  no  reJ 
newal  or  ratification. 

For  a  note  as  to  diseaaa  as  defense  to 
marriage,  see  16  L.R.A.  631.  J.  B.  B. 
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b  of  plaintiff  and  defendant,  the 
mKiriagB  of  plaintiff  and  defendAat  was 
from  time  to  time  postponed;  and  that, 
becanae  thereof,  the  defendant  in  good  faith  . 
requested  the  plaintiff  to  be  releaaed  there- 
from, and  that  defendant  understood  and 
wka  led  to  believe  by  the  plaintiff  that  she  : 
agreed  thereto;  and  that  becauae  of  all  of 
tbe  aforesaid  thing*  the  defendant,  acting 
in  good  faith,  ceased  his  attentions  to  the 
plftintiff,  and  subaequentlj  entered  into  the 
marriage  relation  with  his  present  wife." 
To  this  defense  respondent  replied  as  Id- 
lowB:  "Replying  to  the  matters  and  things 
Mtt  forth  in  defendant's  second,  further, 
and  separate  answer  and  defense  herein, 
plaintiff  admits  that  subsequent  to  her  en- 
gagement with  defendant  she  waa  atDicted 
-witli  a  certain  ailment  commonly  known  as 
»  'floating  kidney,'  and  alleges  that  long 
prior  tn  the  breaking  of  said  engagement 
by  defendant  she  was  operated  upon  for 
«aid  ailment,  and  wholly  and  permanently 
cured,  and  plaintiff  denies  all  the  other  al- 
t^atioQS  in  said  second  further  answer  aod 
defense  contained." 

On  the  trial  it  was  conceded  that  the 
•original  promiae  was  made  in  October,  1904; 
tbat  respondent  was  then  in  good  health ; 
that  subsequently  she  waa  afflicted  as  al- 
leged, and  that  she  was  operated  upon  in 
the  citj  of  Spokane  during  the  year  1906, 
and  was  treated  for  some  time  thereafter. 
Beapondent  introduced  evidence  tending  to 
«bow  a  complete  recovery;  while  evidence 
Intiodnced  by  appellant  tended  to  sustain 
hia  contentions  that  she  had  never  re- 
■eovered,  and  that  she  wsa  unfit  to  enter 
the  marriage  relation.  Appellant  in  sub- 
^atance  testified  that  he  and  respondent  be- 
came  engaged  in  October,  1904;  that  her 
health  was  then  good;  that  she  became  ill 
in  the  spring  of  190G;  that  he  learned  of 
bar  illness  in  February  or  March;  that  shp 
went  to  Spokane  for  an  operation  and 
treatment;  that  he  next  saw  her  in  Bep- 
tember,  1905;  that  she  was  then  in  bad 
l»ealth,  being  confined  to  her  bed  a  portion 
t>f  the  time;  that  later  in  the  fall  she  was 
auffering  from  nervous  prostration,  and 
atated  that  she  had  consulted  a  physician, 
who  said  she  would  have  to  undergo  an- 
other operation;  that  appellant  saw  her 
4ve  or  six  times  during  the  winter  of  1905 
and  190S;  that  he  next  saw  her  in  the  fall 
of  1906;  that  she  was  then  sick;  that  he 
did  not  see  her  from  the  fall  of  190S  until 
Ibe  spring  of  1907,  at  which  time  she  was 
apparently  better,  and  thought  she  would 
get  well ;  that  he  then  told  her  they  might 
i»t  well  get  married;  that  she  said  the  next 
fall  would  suit  her,  but  that  no  date  was 
then  fixed;  that  Jn  the  fall  he  suggested 
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they  get  married  early  in  Hareb,  I90S; 
tbat  in  March,  1906,  her  health  was  not 
good;  that  he  next  saw  her  in  June,  IM)8; 
that  she  then  said  her  health  was  such  they 
had  better  call  the  engagement  off;  tbat 
he  said  be  would  wait  until  fall;  that  he 
did  so;  tbat  he  talked  with  her  in  Septem- 
ber, 190S,  at  which  time  she  said  she  would 
rather  he  would  wait  until  spring;  that  he 
said  he  would  do  the  best  he  could;  that 
he  did  wait  until  spring;  tbat  be  saw  ber 
in  Februar7,  1900;  that  they  again  dis- 
cussed her  health,  which  was  no  better; 
that  she  thought  they  should  wait  until 
fall;  that  he  then  said  he  had  waited  as 
long  as  be  could;  and  that  they  had  better 
call  the  engagement  off.  Appellant  there- 
after married  hia  present  wife,  and  this 
suit  was  commenced. 

This  evidence,  if  true,  shows  that  re- 
spondent's ill  health,  incurred  after  the  en- 
gagement, was  the  sole  cause  of  numerous 
delays,  covering  a  period  of  more  than 
three  years.  Appellant's  contentions  on 
this  appeal  are  all  predicated  upon  inetruc- 
tions  given  and  refused.  We  onl;  find  it 
necessary  to  consider  bis  assignment  that 
the  trial  judge  erred  in  refusing  bis  re- 
quested Instruction  No.  0,  which  reads  as 
follows:  "If,  after  plaintiff  and  defendant 
became  engaged,  the  plaintiff  became  too  ill 
to  enter  into  the  marriage  relation,  the  de- 
fendant would  not  be  required  to  wait  an 
unreasonable  length  of  time  for  her  to  re- 
cover, and  if  you  find  from  the  evidence 
that  she  was  thus  ill,  and  that  defendant 
waited  OS  long  as  was  reasonable  under  all 
the  circumstances  for  her  to  recover,  and 
she  had  not  recovered,  then  he  hod  a  per- 
fect right  to  withdraw  from  the  engagement, 
and  your  verdict  should  be  for  the  defend- 
ant." This  instruction  should  have  been 
given.      Its    refusal    constituted    reversible 

When  the  parties  first  entered  into  their 
mutual  agreement  to  marry,  plaintiff,  as 
far  as  known,  was  a  strong  and  healthy 
woman,  free  from  any  physical  ailments 
or  diseases.  Shortly  thereafter,  without 
fault  of  either  of  the  parties,  she  became 
ill,  and  waa  compelled  to  submit  to  a  sur- 
gical operation,  and  for  a  long  period  of 
time  continue  under  -medical  treatment. 
Appellant  contracted  to  marry  a  healthy 
woman,  and  not  an  invalid.  When  it  be- 
came manifest  that  by  reason  of  poor 
health  she  eould  not  marry,  postponements 
were  made,  awaiting  her  recovery.  This 
constituted  a  modification  of  the  original 
contract,  and  imposed  upon  appellant  the 
duty  to  wait  a  reasonable  time  for  her  re- 
covery. The  agreement  still  contemplated 
tbat   appellant   was   to  marry   a  bealthf 
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woman.  He  kt  no  time  agreed  to  mnrrj  kd 
invalid,  although  he  did  agree  to  wait  a 
reasonable  time. 

Ill  health  of  one  party,  contracted  with- 
out his  or  her  fault,  after  the  original 
promise  to  mnrrj,  Is  a  defense  available 
to' the  otber  partj  in  an  action  for  breach 
of  promise.  A  man  who  has  only  agreed 
to  marry  a  healthy  woman  should  not  be 
compelled  to  accept  her  as  bia  wife  ahould 
•ha  become  an  invalid  before  marriage.  In 
Gring  v.  Lerch,  112  Fa.  244,  250,  Se  Am. 
Rep.  314,  3  Atl.  B41,  343,  the  court  said: 
"A  man  does  not  court  and  marry  a  woman 
for  the  mere  pleasure  of  paying  for  her 
board  and  waahing.  He  expects  and  is  en- 
titled to  something  in  return;  and,  if  the 
woman  with  whom  he  contracts  be  inca- 
pable, by  reason  of  a  natural  impediment, 
of  giving  him  the  comfort  and  satisfaction 
to  which  as  a  married  man  he  would  be 
entitled,  there  is  a  failure  of  the  moving 
consideration  of  such  contract,  and  no  court 
ought  to  enforce  it  by  giving  damages  for 
its  breach." 

Appellant  contended  that  respondent's 
long'Continued  iltneis  unfitted  her  for  the 
marriage  relation;  that  she  had  become  a 
confirmed  invalid;  that  she  never  recovered 
her  health;  and  that  he  should  not  be  held 
in  damages.  He  also  introduced  evidence 
which,  although  disputed,  if  accepted  as 
true,  was  suflicient  to  sustain  these  con- 
tentions. It  was  for  the  jury  to  deter- 
mine whether  respondent's  health  was  In 
fact  restored,  and  whether  appellant  had 
waited  a  reasonable  time  for  her  recov- 
ery. This  is  not  an  action  in  which  a  de- 
fendant is  pleading  his  own  illness  as  a  de- 
fense, hut  one  in  whteh,  according  to  his 
contention,  he  is  called  upon  to  marry  an 
invalid  who  was  a  healthy  Woman  when  the 
original  contract  was  made.  Under  such 
a  state  of  facts,  if  proven  to  the  satis- 
faction of  the  jury,  a  defendant  should  not 
be  held  liable  for  damages.  This  case  in 
its  facts  differs  materially  from  that  of 
Grover  v,  Zook,  44  Wash.  48B,  7  L.R.A, 
{N.8.t  582,  120  Am.  St.  Rep.  1012,  87 
Pae.  G3S,  12  Ann.  Cas.  192.  We  have  made 
an  eKhaustive  examination  of  the  author- 
ities, but  find  no  similar  case.  Here  we 
have  a  plaintiff  who,  according  to  appel- 
lant's oontention,  was  well  and  hearty 
when  he  agreed  to  marry  her,  but  who  had 
the  misfortune  to  incur  a  BcriouB  and  per- 
haps permanent  illnesi  which  impaired 
her  physical  vigor  and  unfitted  her  for 
becoming  a  helpmeet  to  her  husband.  Yet 
she  insists  that  he  should  either  marry  her 
or  respond  in  damages.  Xo  court  should 
impose  any  such  obligation  upon  him.  Re- 
spondent has  been  unfortunate,  but  that 
is  not  appellant's  fault.  It  must  be  pre- 
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sumed  that  be  would  not  have  entered  into 
the  agreement  could  he  have  foreseen  the- 
unfortunate  condition  into  which  she  has 
fallen  relative  to  her  bealth.  To  award 
damages  for  his  refusal  to  thereafter  marry 
her  would  be  to  make  for  him  a  con- 
tract which  he  himself  neither  made  nor 
intended  to  make.  If  her  illness  had  ex- 
isted prior  to  bis  promise,  and  he  had  been 
aware  of  the  same,  a  different  question 
would  be  presented;  but  it  did  not  then 
exist.  Appellant  was  entitled  to  have  hia 
evidence  submitted  to  the  jury  with  the 
instruction   requested. 

The  judgment  is  reversed,  and  tlie  cause 
is  remanded  for  a  new  trial. 


JOHN  R.  BENNETT,   Plff.  in  Err., 

FEDERAL  COAL  4  COKE  COMPANY. 

{—  W.  Va-  — ,  74  S-  E-  418.) 

Interest  —  demand  for  labor  and  ma- 
terials. 

1.  As  a  general  rule,  where  plaintiff's  de> 
mand  is  liquidated,  or,  if  unliquidated,  can 
be  readily  ascertained  by  computation,  in- 
terest thereon  should  be  allowed,  if  the  de- 
mand be  for  work  done  or  material  fur- 
Head  notes  by  Miller,  J. 

Sote. — Acceptance  of  principal  mtnt,  a» 
affecting  the  right  to  interett. 

The  right  to  recover  interest  after  the  pay- 
ment of  the  principal  sum  due  depends  up- 
on whether  the  interest  is  due  by  the  terms 
of  the  contrsct,  or  whether  it  is  merely  im- 
plied and  allowed  by  way  of  damages  in  an 
action  for  the  principal.  If  interest  is  due 
by  the  terms  of  the  contract  the  payment 
of  the  principal  is  no  bar  to  its  subsequent 
recovery,  hut  if  it  is  not  due  by  the  terms  of 
the  contract,  the  payment  of  the  principal 
Bum  is  a  bar  to  recovery.  It  will  be  noted 
that  the  doctrine  of  accord  and  satisfaction 
has  entered  into  this  question  and  prevented 
a  recovery  of  interest  even  where  it  is  due 
by  the  terms  of  the  contract,  and,  on  the 
other  hand,  that  where  there  is  an  agree- 
ment at  tlie  time  of  payment  that  the  ques- 
tion of  interest  should  be  afterwards  set- 
tled, the  payment  does  not  prevent  recovery 
of  interest  even  in  those  cases  in  which  it  is 
not  due  by  the  terms  of  the  contract. 

Contracts   providing   for   interest. 

In   Canfield   v.   Eleventh   School  Dist.   IS 

Conn.   529,   where   the   principal   bad   been 
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uiahed,  from  the  date  tbe  labor  iB  done  ot 
material  furnished,  or  from  the  date  when, 
bj    the    terms    of    the    contract,    payment 
should  have  been  made. 
£aine  —  Implied  contract. 

2.  When  tbere  is  no  eipreis  contract  to 
paj  intercBt,  tliere  is  generally  an  implied 
contract  to  do  ho. 
Same  —  contract  liability. 

I.  Wbere  the  contract  or  ohligation  ez- 
etipulatee  for  the  payment  of  inter- 
•  interest  becomes  an  integral  part 
of  the  debt,  and  payment  and  acceptance  of 
the  principal  eum  will  not,  as  a  general  rule, 
defeat  a  subsequent  action  to  recover  the 
interest  not  paid,  carried  by  the  contract. 
Same  —  penult;  —  lots. 

i.  But  where  the  contract  does  not  so 
fipectfically  provide  for  payment  of  interest, 
but  the  right  thereto  is  by  an  implication, 
interest  is  considered  as  damages,  and  not 
AS  forming  the  haaia  of  the  action,  and  is 
recoverable  only  along  with  the  principal 
sum  and  as  an  incident  thereto,  and  if  the 
principal  sum  be  accepted  in  settlement,  the 

"paid  and  accepted  after  suit  had  been  begun,  i 
the  rule  is  stated,  as  in  Benni^tt  v.  Federal 
-Coal  t  Coke  Co.,  that  it  there  was  an  ex-  . 
press  agreement  to  pay  interest,  the  pay- 
ment of  the  principal  would  not  prevent  re- 
covery of  the  interest,  but  if  it  was  claimed 
-merely  as  damages  for  the  delay  in  paying 
the  principal,  there  could  be  no  recovery. 
As  to  whether  or  not  there  was  an  express 
agreement  is  not  decided  in  this  ease,  as 
tbere  was  another  ground  on  which  the 
■court  allowed  a  recovery  of  the  interest. 

Where  the  interest  is  payable  by  the 
'terms  of  the  contract,  it  becomes  an  inte- 
gral part  of  the  debt,  and  the  payment  of 
the  principal  sum  does  not  prevent  a  sub- 
■equent  recovery  of  the  interest.  This  rule 
has  been  applied  and  a  recovery  of  interest 
-allowed  after  the  payment  of  the  principal, 

— where  the  principal  of  an  interest- 
bearing  note  was  paid  by  the  maker.  Bob- 
liins  V.  Cheek,  33  Ind.  328,  2  Am.  Bep.  34B. 
overruling  Comparet  v.  Ewing,  8  Blackf.  328, 
«n  action  to  recover  Interest  after  the  pay- 
ment of  a  promissory  tiote,  in  which  recov- 
ery was  denied.  It  does  not  appear  from 
tbe  report  of  the  latter  case  whetber  the 
iiot«  did  or  did  not  bear  interest; 

— where  a  county  order  which  the  treas- 
-nrer  refused  to  pay  or  indorse,  so  that  it 
irould  bear  interest,  was  afterwards  paid  by 
Tiim  without  interest  in  obedience  to  the  or- 
der of  tbe  court  in  a  mandamus  proceedine. 
Marks  v.  Purdue  University,  6B  Ind,  288. 
Tbe  action  in  this  case  was  one  for  damages, 
in  which  the  interest  was  sought  to  be  re- 
-«overed  as  an  element  of  such  damage;    . 

— where  a  merchant  sought  to  recover  in- 
tereat  after  the  payment  of  the  principal 
on  an  account  for  goods  sold  and  delivered, 
there  bein);  an  express  agreement  to  pay  in- 
terest. Froment  v,  Oltarsh,  60  Misc.  89, 
II  N.  T.  Supp.  B67 ; 

—where  recovery  of  interest  on  the  prin- 
<jpal  sum  due  on  a  bond  was  sought  after 
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right  to  the  damages  is  lost,  and  no  separ- 
ate  subsequent  action  can  ba  maintained 
therefor. 
Accord    —   acceptance   of    principal   ^ 

waiver  of  late  rest, 

B.  Tbe  old  common-law  rule  applied  in 
Nixon  V.  Kiddy,  GS  W.  Va.  355,  G6  S.  E.  500, 
that  payment  by  a  debtor,  and  receipt  by  the 
creditor,  of  a  less  sum  than  is  due  upon  an 
undisputed  liquidated  demand,  is  not  sat- 
isfaction of  the  debt,  although  the  creditor 
agrees  to  accept  it  as  such,  is  inapplicable 
to  a  balance  claimed  for  interest  due  by  way 
of  damages  on  an  implied  agreement  to  pay 
interest. 
Same  —  protest  —  effect. 

6.  The  fact  that  receipt  of  payment  with- 
out interest  may  have  been  done  under  pro- 
test of  a  creditor  will  not  change  the  legal 
effect  of  his  act  on  his  right  to  mxintain  a 
subsequent  separate  suit  to  recover  the  in- 

'(March  6,  1012.) 

the  payment  nf  the  principal  sum.  fting  i. 
Phillips,  as  N.  C.  245,  59  Am.  Rep.  238. 

There  is  dictum  of  like  effect  in  Leighton 
V.  Leighton  tea  Aaso,  122  N.  Y.  Supn.  139. 
See  also  McKay  v.  Fee,  20  U.  C.  Q.  B.  208, 
and  Darlow  v.  Cooper,  34  Beav.  :^S1. 

There  is  dictum  in  Williams  v.  Houghta)- 
ing,  3  Cow.  66,  an  action  on  a  bond  e:i.- 
press ly  bearing  interest,  and  on  which  a 
payment  had  &en  madci  to  the  effect  that 
if  the  whole  of  such  payment  had  been  ap- 
plied to  the  extinguishment  of  the  principal, 
no  interest  could  be  recovered.  This  dtotum 
is  referred  to  in  Fake  v.  Eddy,  15  Wend.  76, 
as  having  been  misapplied  in  this  case.  In 
the  latter  case,  the  rule  is  laid  down  that 
where  there  is  an  express  agreement  to  pay 
interest  as  well  as  the  principal  of  the  de- 
mand, the  payment  of  the  principal  is  no 
bar  to  an  action  for  the  interest. 

In  Valentine  v.  Donohoe-Kelly  Bkg.  Co. 
133  Cal.  191,  86  Pac.  381,  where  it  was  the 
custom  of  a  hank  which  held  the  note  of  a 
partnership  indorsed  by  one  of  the  part- 
ners, to  charge  the  interest  to  the  partner- 
ship account,  it  was  held  that  such  bank 
could  not,  after  it  had  surrendered  the  note 
to  the  individual  partner  upon  payment  of 
the  principal  and  a  small  amount  of  cur- 
rent interest,  collect  any  further  interest  of 
such  individual,  under  a  Code  provision  that 
accepting  payment  of  the  whole  principal 
as  such  waived  a11  claim  to  interest. 

In  Ball  V.  King,  2  Colo.  711,  where  the 

fayee  of  sji  interest-bearing  note  accepted 
he  payment  of  the  principal  and  surren- 
dered the  note,  on  the  express  promise  of 
the  maker  subsequently  to  pay  the  inter- 
est, it  was  held  that  the  payee  might  main- 
tain an  action  upon  such  promise  to  recover 
the  inteieat. 

In  Chase  t.  Manhardt,  1  Bland,  Ch.  333, 
there  is  dictum  to  the  effect  that  if  a  cred- 
itor receive  or  recover  his  principal  debt  In 
any  manner  so  as  not  thereby,  either  ex- 
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ERROR  to  the  Circuit  Court  for  Mftrion 
County  to  review  a.  jndgmant  Betting 
aside  a  rerdict  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  interest  on  a  prin- 
.  cipal  aam  for  building  certain  coke  ovena, 
audited  and  credited  by  defendant  to  plain- 
tiff.   Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  M.  Powell,  O.  Powell,  and 
Scott  C.  liowe,  for  plaintiff  in  error: 

Plaintiff,  on  settlement,  waa  entitled  to 
interest  on  the  principal  sum  due  him,  from 
the  time  it  became  due  and  payable  up  to 
the  time  the  notes  were  given,  December  4, 
190a. 

S2  Cyc.  1SI8,  1BI4,  1040;  Bedcer  t.  New 
York,  77  App.  Div.  «35,  78  N.  Y.  enH". 
1064. 

preisly  or  tacitly,  to  relinquish  hii  claim 
to  the  interest  then  due,  he  may  sue  for  and 
recover  such  interest. 

In  Emmittsburg  R.  Co.  v.  Donogbue,  67 
Md.  383,  1  Am.  St  Rep.  396,  10  Atl.  233, 
a  promise  to  relinquish  the  intereit  upon 
tbe  receipt  of  the  principsl  of  a  bill  was 
held  to  be  without  consideration,  and  a  re- 
covery of  the  interest  was  allowed  in  a 
separate  action,  although  the  bill  waa  sur- 
rendered at  the  time  of  payment.  General- 
ly, as  to  payment  of  part  of  a  liquidated 
and  undisputed  indebtedness  as  a  consider- 
ation for  discharge  of  the  whole,  see  notes 
in  20  L.R.A,  785;  il  L.R.A.(N.S.)  1018; 
and  21  L.R.A.(N.S.)  1005,  and  specifically, 
as  to  payment  less  interest,  see  p.  789  of  the 
note  in  20  L.R.A. 

In  Eamea  v.  Cuahman,  13S  Mass.  G73, 
where  new  notea  were  given  in  renewal  of 
notes  on  which  tbe  interest  was  overdue, 


leaving  this  question  an  open  one,  the  malc- 
er  of  tbe  note  saying  that  he  would  make  it 
all  right  and  acknowledging  that  he  was 
legally  liable  for  the  interest,  it  was  held 
that  such  interest  could  be  recovered  either 
upon  the  theory  that  the  orieinal  note  re- 
mained in  force,  or  upon  the  theory  that  the 
defendant  made  a  new  oral  promise  In  con- 
sideration of  tbe  surrender  of  the  note. 
The  former  theory  was  adhered  to  in  this 
ease  and  recovery  allowed. 

In  Lumley  v.  Musgrave,  4  Ring.  N.  C.  0, 

3  Hodges.  247,  1  Jur.  798,  6  Scott.  230,  7 
L.  J.  C.  P.  it:  S.  49,  where  a  new  bill  was 
given  for  an  old,  the  new  one  being  tor  the 
same  amount  as  the  old,  and  the  old  was 
left  in  the  hands  of  the  holder,  it  was  held 
that  tbe  inference  from  these  facte  was  that 
the  old  bill  was  left  in  the  hands  of  the 
holder  as  security  for  the  interest  Which 
had  become  due  upon  it,  and  which  might 
become  due,  until  the  second  bill  was  paid; 
and  a  recovery  of  interest  thereon  was  al- 
lowed after  tbe  second  bill  was  paid.  The 
same  holding  appears  in  Lumley  v.  Hudson, 

4  Bing.  N.  C.  15,  G  Scott.  238. 

The  court  does  not  decide  thia  question 
In  Hellier  v.  Franklin,  t  Starlde,  291,  but 
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Tbe  giving  of  a  receipt,  though  in  full, 
did  not  bar  plaintiff  from  afterwards  col- 
lecting  interest. 

1  Cyc.  322;  Maslin  v.  Hiett,  37  W.  Va. 
16,  16  S.  E.  439;  Standard  Sewing  Macli. 
Co.  V.  Gunter,  102  Va.  G68,  46  S.  £.  690^ 
Lee  V.  Barlow,  76  Va.  22;  Smith  v.  Phillips, 
77  Va.  648;  Niion  v.  Kiddy,  66  W.  Va. 
366,  66  S.  E.  600. 

Tbe  interest  due  plaintiff  at  the  time  of 
tbe  transaction  of  December  4,  1906,  was 
contractual  interest;  it  should  be  regarded 
as  interest  due  by  implied  contract,  if,  in- 
deed, it  was  not  due  by  express  contract. 

22  Cyc.  1670-1672;  18  Am.  ft  Eng.  Knc 
Law,  2d  ed.  1032;  McVeigh  r.  Howard,  87 
Va.  699,  13  8.  E.  31;   Sfaipman  v.  Sailej, 

in  that  case  a  recovery  of  interest  was  al- 
lowed after  tbe  payment  of  the  principal 
of  a  bond- 
In  Watte  V.  Garcia,  40  Barb.  666,  where 
a  decedent  had  in  his  lifetime  made  an 
agreement  with  a  firm  to  make  deposits 
with  them  subject  to  his  drafts,  the  firm  to 
allow  interest  on  tbe  deposite  and  to  diarge 
interest  on  the  drafts,  nod  such  arrange- 
ment continued  during  the  lifetime  of  the 
decedent,  and  the  money  was  held  several 
years  after  his  death,  when  it  was  paid  to 
the  administrator,  together  with  interest 
thereon  to  tbe  time  of  death,  it  was  held 
that,  in  the  absence  of  a  showing  that  the 
firm  had  terminated  the  agreement  at  death, 
interest  on  such  deposite  from  the  date  of 
death  tilt  the  time  of  payment,  being  due 
at  the  time  of  payment,  might  be  collected 
in  a  separate  action,  and  was  not  affected 
by  tbe  payment  of  the  principal. 

In  East  V.  Thombury,  3  P.  Wms.  126,  a 
legatee  who  had  settled  with  the  personal 
representative  of  the'  estate  under  the  mis- 
taken belief  that  her  legacy  was  to  bear 
interest  from  a  year  after  her  marriage, 
instead  of  from  a  year  after  the  death  of 
the  testetor,  as  provided  in  the  will,  waa 
held  to  have  the  right  to  recover  interest, 
although  the  legacy  had  been  paid. 

In  Stone  v.  Bennett,  8  Mo.  41,  where 
there  was  an  express  sR'reement  in  a  bond 
to  pay  interest,  it  was  held  that  tbe  interest 
might  be  recovered  after  tbe  principal  sum 
had   been  paid. 

No  question  seems  to  have  been  raised  as 
to  the  effect  of  the  payment  of  the  prin- 
cipal and  the  interest  provided  thereby, 
upon  the  right  to  maintain  an  action  for 
the  recovery  of  an  additional  amount  of  in- 
terest provided  by  a  collateral  contract,  in 
Greenwood  T.  Fenten,  U  Neb.  C73,  74  N. 
W.  843. 

— effect  of  accord  and  satlsfaetion. 

Where  there  are  clrenmBtanees  of  doubt 
about  recovery,  or  uncertainty  about  the 
amount  of  recovery,  and  an  agreemeRt  ia 
entered  into  to  accept  the  principal  sum  in 
satisfaction  of  the  debt,  there  b  an  accord 
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20  W.  Va.  140 1  Ceoil  t.  Hicks,  29  Oratt,  1, 
26  Am.  Rep.  391. 
Mr.   W.   6.  Meredith,   for  defendant  in 

There  being  no  contract  to  pa;  intereBt, 
and  no  definite  time  fixed  wlien  tlie  pay- 
ments became  due,  it  is  clear  tliat  if  inter- 
est ever  attacbcd,  it  was  merely  by  way  of 
a  damage  for  withholding  payment  after  it 
was  due. 

Farmers'  Bank  v.  Reynold b,  4  Band. 
(Va.)  133:  BrewsUr  v.  Wakefield,  1  Minn. 
352,  Git.  260,  69  Am.  Dec.  343;  22  Cyc. 
1572;  Graves  v.  Saline  County,  43  C.  C.  A. 
414,  104  Fed.  01;  Southern  R.  Co.  t.  Dunlop 
Mills,  22  C.  C.  A.  302,  42  U.  8.  App.  IBS.  76 
Fed.  606;  Smith  v.  Buffalo,  39  N.  Y.  Supp. 
881;   Fake  t.  Eddy,  16  Wend.  76;  Stewart 


T.  Barnes,  153  U.  8.  466,  88  L.  ed.  781,  14 
Sup.  Ct.  Rep.  849;  Moore  v.  Fuller,  47  N. 
C.  (2  Jones,  L.)  205;  Middaugb  v.  Elmira, 
23  Hun,  79. 

Interest  is  not  to  be  allowed  antecedent 
to  the  time  appointed  for  the  payment  of 
the  money,  without  an  express  stipulation 
to  that  effect,  mere  implication  not  being 
BufScient. 

Buchanan  t,  Leeright,  1  Hen.  &  M.  211; 
Booth  T.  Pittsburgh,  154  Pa.  482,  25  Atl. 
803. 

The  receipt  given  by  plaintiff  is  a  com- 
plete bar  to  his  recovery. 

Scott  T.  Norfolk  &,  W.  R.  Co.  90  Va.  241, 
17  B.  E.  882;  Lee  v.  Virginia  &  M.  Bridge 
Co.  18  W.  Va.  299;  Ruby  v.  Cbosapeake  t 
0.  R.  Co.  8  W.  Va.  269;  Tate  v.  Jones,  D8 


and  sstisfsctton,  and  recovery  ot  the  in- 
terest is  denied.  Thus,  in  Storch  v.  Dewey, 
57  Kan.  370,  46  Fac.  698,  wliere  there  was 
a  bona  Hde  dispute  as  to  the  date  from 
which  interest  on  the  promissory  note  in 
question  sbould  be  computed,  and  an  agree- 
ment was  finally  reached  as  to  the  amount 
to  be  paid  in  full  satisfaction  thereof,  there 
was  held  to  be  a  valid  accord  and  satisfac- 
tion, preventing  a  recovery  of  a  balance  of 
interest  (laimed  due. 

In  Tuttle  T.  Tuttle,  12  Met.  651,  48  Am. 
Dee.  701,  where  a  note  was  given  by  one  son 
to  another,  payable  at  the  decease  of  the 
father,  and  the  payee  of  the  note  wss  away, 
his  whereabouts  being  unknown  to  the 
maker  for  a  number  of  years  after  the 
death  of  the  fsther,  and  when  be  returned 
the  principal  sum  was  paid  without  inter- 
est, it  was  held  that  a  recovery  on  the  note 
presented  a  question  of  so  much  doubt  and 
uncertainty  that,  if  the  payee  received  the 
principal  sum  with  the  understandinK  thst 
the  same  was  to  be  in  full  discharge  of  all 
claim  on  his  part  upon  the  note,  it  would 
constitute  a  irood  defense  to  the  action. 

In  Westcott  v.  Waller,  47  Ala.  4B2,  where 
tbe  principal  and  a  part  of  the  interest  on 
a  judgment  obtained  in  the  court  of  a  state 
which  was  In  rebellion  was  paid,  a  recovery 
of  the  balance  of  tbe  interest  was  denied, 
on  the  theory  that  a  valid  accord  and  satis- 
faction bad  been  effected  The  action  for  the 
interest  was  one  against  a  surety  on  the 
oriftinsl  debt,  the  principal  and  a  cosurety 
having  become  insolvent,  and  the  defendant 
in  the  action  having  been  brought  to  the 
ver^  of  insolvency,  and  there  was  held  to 
be  snfncient  doubt  as  to  the  recovery  of  the 
amount  of  the  judgment  as  to  present  a 
situation  fn  which  an  accord  and  satisfac- 
tion misht  be  had. 

In  Johnson  v.  Brannan,  S  Johns.  S6S.  it 
was  held  that  the  general  rule  that  payment 
of  a  less  sum  after  the  debt  is  due,  in  satis- 
faction of  the  debt,  is  not  good  by  way  of 
accord  and  satisfaction,  should  not  be  ap- 
plied to  an  action  on  a  promissory  note, 
where  the  payment  which  was  accepted  in 
satisfaction  exceeded  the  principal  sum  of 
40  LJKJL(Nil.) 


the  note,  and  fell  short  only  about  S2  of  tb« 

In  State  v.  Crntcbfisid,  3  Head,  113, 
where  the  state  refunded  to  one  who  en- 
tered state  land  the  title  to  which  failed, 
the  amount  paid  by  such  enterer,  it  was 
held  that,  assuming  that  there  was  a  legal 
obligation  on  the  state  to  refund  the  money 
with  accruing  interest,  the  terms  of  adjust- 
ment proposed  by  tbe  state  to  refund  the 
amount  paid,  and  the  acceptance  by  tbe 
enterer  of  such  proposition,  constituted  an 
accord  and  satisfsction,  which  prevented 
the  maintenance  of  an  action  to  recover  the 
interest  thereafter.  Tbe  decision  in  thia 
case,  however,  rests  more  strongly  on  tbe 
proposition  that  the  state  was  not  bound 
to  refund  any  of  the  money,  and  the  volun- 
tary payment  of  the  principal  imposed  no 
obligation  to  pay   interest. 

In  Bidder  v.  Bridges,  57  L.  J.  Ch.  N.  B. 
300,  L.  R.  37  Ch.  Div.  406,  68  L.  T.  N.  8. 
660,  I  Eng.  Rul.  Cos.  393,  where  the  solicit- 
or of  plaintiff,  against  whom  the  costs  were 
taxed  in  an  action,  paid  tbe  amount  of 
such  costs  by  his  personal  check  to  the  de- 
fendant's solicitor,  who  thereupon  surren- 
dered the  final  certificate  with  a  receipt  of 
the  costs  indorsed  thereon,  and  such  action 
was  intended  to  settle  tbe  claim.  It  was 
held  that  there  could  be  no  subsequent  re- 
covery of  interest,  although  under  the  law 
the  costB  bear  interest.  The  decision  in 
this  case  is  placed  upon  tbe  ground  of  valid 
accord  and  satisfaction.  In  discussing  the 
question  of  consideration,  Cotton,  L.  J,, 
states  that  the  fact  that  the  solicitor  gave 
his  check,  and  thereby  became  personally 
liable  for  the  amount  of  the  coats,  was  a 
suflicient  consideration  to  support  the  agree- 

See  alio  Heniy  v.  Flagg,  13  Met  64,  on 
theory  of  waiver. 

But  if  there  ia  not  a  valid  accord  and 
satisfaction,  there  may  be  a  recovery  of 
the  interest.  Thus  in  Beer  v.  Foakes,  L. 
R.  11  Q.  B.  Div.  221,  B.  c.  on  appeal,  L.  R. 
n  App.  Cas.  606,  64  L.  J.  Q.  B.  N.  S.  130, 
■■il  L.  T.  N.  S.  833,  33  Week.  Rep.  233,  1 
Kng.  Rul,  Cas.  370,  where  a  judgment  debtor 
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Miller,  J^  delivered  the  opiuioD  ot  the 

Plaintiff  brings  error  to  th«  judgment  be- 
low, setting  aside  the  verdict  in  his  favor 
and  swarding  defendant  a  new  trial. 

The  suit  was  in  asaumpait,  and  except 
one  item,  "to  one  dump  cart,  $50,"  the  pur- 
pose of  the  suit  is  to  recover  interest  on  the 
principal  sum,  $21,0B5.00,  for  building  cer- 
tain coke  ovens,  during  the  year  1005-00, 
audited  and  credited  b;  defendant  to  plain- 
tiff, some  months  prior  to  payment. 

The  correctness  of  the  judgment  below 
and  the  rulings  of  the  court  on  the  trial, 
and  in  the  giving  and  refusing  of  instruc- 

entered  into  an  agreement  with  his  creditor 
to  pay  a  certain  sum  on  the  judgment,  and 
the  balance  by  instalments,  the  creditor 
agreeing  not  to  talce  any  action  on  the  judg- 
ment, it  was  held  that  the  creditor  might, 
after  the  principal  sum  had  been  paid,  re- 
«over  Interest  and  issue  execution  therefor 
on  his  judgment,  as  there  was  no  considera- 
tion for  the  agreement  not  to  do  so. 

In  Barron  v.  Vandvert,  13  Ala.  232, 
where  a  part  of  the  principal  of  a  promis- 
sory note  was  paid  on  the  express  promise 
of  the  payee  to  release  tbe  maiier  thereof 
from  payment  of  interest,  tbere  was  held 
not  to  be  a  sufficient  consideration  for  such 
promise,  and  recovery  of  tbe  interest  was 
allowed. 

— effect  of   statute   providing   for   Interest. 

Where  tbe  obligation  is  one  that  by  stat- 
ute bears  interest,  some  courts  regard  this 
as  an  equivalent  of  contractual  interest, 
«nd  therefore  allow  a  recovery,  even  though 
tbe  principal  sum  has  been  paid,  while  oth- 
-ers  regard  it  in  the  nature  of  damages,  and 
refuse  recovery  after  tlie  payment  of  tbe 
principal  sum.  Thus,  in  Devlin  v.  New 
York,  131  N.  Y.  123,  30  N.  E.  46,  recovery 
■of  interest  was  allowed  after  tbe.  payment 
■of  an  award  for  land  taken  in  eminent  do- 
main proceedings,  where  the  statute  pro- 
vided for  interest. 

And  in  Smith  T.  Buffalo,  39  N.  Y.  Supp. 
881,  where  the  payment  of  claims  for  sewer 
repairs  was  delayed  and  finally  paid  with- 
-out  interest,  and  the  city  charter  provided 
for  interest  in  such  cases,  it  was  held  that 
there  m<eht  be  a  recovery  of  the  interest. 

In  Hobbs  v.  United  States,  19  Ct.  Gl. 
220,  a  statute  providing  for  interest  in  cer- 
tain cases  of  appeal  from  decisions  on 
claims  against  the  United  States  was  held 
to  be  so  far  contractual  as  to  authorize  a 
recovery  of  interest  by  such  a  claimant 
after  the  payment  of  the  principal  sura.  In 
tjiis  case  the  claimant  demanded  tbe  whole 
sum  due.  includinf;  interest,  but  when  be 
was  informed  that  tbe  appropriation  was 
short,  be  took  the  amount  of  the  nrinciwal. 

In  Bowen  v.  Minneapolis,  *7  Minn.  116, 
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tions  to  the  jury,  for  tbe  moat  part,  depend 
upon  the  effect  of  a  settlement  made,  De- 
cember 4,  1S06,  and  the  following  receipt, 
then  executed  and  delivered  by  plaintiff  to 
defendant,  as  follows: 

Pittsburg,  Pa.,  Dee-  4th,  lOOfl. 
Keceived  of  Federal  Coal  A  Coke  Com- 
pany twenty-one  thousand  six  hundred  nine- 
ty-five dollars  in  form  of  2-6  mo.  notes  for 
$10,000,  each,  and  check  for  tl,e9d  in  set- 
tlement of  account.    $21,696. 

John  R.  Bennett. 

It  is  conceded  that  the  notes  and  the 
check  receipted  for  cover  the  exact  amount 
of  the  principal,  and  $610  included  in  tiie 
check  for  interest  on  the  notes  from  their 

28  Am.  St  Rep.  333,  49  N.  W.  663,  where 
certain  el  aims  against  a  city,  invalid  be- 
cause of  the  failure  regularly  to  enter  into 
a  contract,  were  legalized  by  an  act  of  the 
legislature,  and  the  city  authorized  and 
empowered  to  pay  the  same  with  interest 
thereon,  and  the  city  council,  tielieviog  it 
within  its  discretion  to  pay  or  refuse  to  pay 
tbe  claims,  when  in  fact  the  statute  was 
mandatory,  ordered  the  principal  paid,  the 
acceptance  of  this  principal  by  the  con< 
tractor  did  not  preclude  the  maintenance  ot 
a  separate  action  by  bim  for  the  recovery 
of  the  interest. 

On  the  contrary,  in  Ludington  v.  Miller, 
6  Jones  &  H.  478,  where  a  statute  gave  in- 
terest on  the  amount  of  a  recovery  in  an 
action  for  death,  to  be  computed  from  tbe 
date  of  death,  tbe  statute  was  held  to  de- 
clare a  rule  of  damages  by  which  the 
amount  of  a  verdict  might  be  increased, 
and  did  not  present  an  element  of  contract 
with  reference  to  such  interest;  therefore 
recovery  of  the  interest  was  denied  after 
payment  of  the  principal  sum  by  way  of 
compromise  to  the  suit. 

The  same  view  is  taken  in  Brady  v.  New 
York,  14  App.  Div.  162,  43  N.  Y.  Supp.  45Z, 
where  it  is  stated  that  interest  provided 
by  statute  is  recoverable,  not  by  virtue  of 
a  contract,  but  in  the  nature  of  damages 
for  nonpayment  of  the  debt,  bence  there  can 
be  no  recovery  after  the  judgment  bas  been 
satisfied  in  full  and  a  satisfaction  under 
seal  given. 

A  statute  fixing  the  legal  rate  of  interest 
and  providing  what  obligations  shall  bear 
interest  does  not  make  interest  contractual, 
BO  that  it  may  be  recovered  after  payment 
of  tbe  principal.  Oraveson  v.  Odd  Fellows' 
Temple  Co.  6  Ohio  S.  &  C.  P.  Dec.  287. 

Under  a  statute  providing  that  if  a  hank 
refuses  to  pay  a  deposit  on  demand,  the 
depositor  is  entitled  to  receive  and  recover 
interest  on  the  same  at  the  rate  of  12  per 
cent  per  annum,  it  was  held,  in  Potomao 
Co.  V.  Union  Bank.  3  Cranch,  C.  C.  101, 
Fpd.  Cos.  No.  11,318,  where  a  bank  bad  ao 
refused  to  pay  a  depoeit  and  suit  was  there- 
upon begun,  whereupon  tbe  bank  paid  tbe 
deposit   with    C    per    cent    Interest,    which 
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data  to  dftte  of  maturity,  and  that  nothing 
wma  included,  or  intended  to  be  included, 
for  intereat  prior  to  the  date  of  the  receipt 
ftud  Httlement.  The  intereat  which  tho 
plaintiff  Buea  for  in  thia  action  is  the  inter- 
eat which  he  claima  accrued  to  him  on  the 
principal  lu^i  from  April  1,  1908,  when  he 
alleges  the  principal  Bum  ahould  have  been 
paid,  and  the  date  of  his  receipt  and  settle- 
ment, claiming  to  have  accepted  the  notes 
and  check  under  protest,  and  with  the  un- 
derstanding on  his  part  that  the  prior  In- 
terest was  to  be  adjusted  between  him  and 
the  president  of  the  defendant  company, 
when  he  should  recsver  from  bis  then  ill- 
ness, and  be  able  to  attend  to  business. 
The  president  died  a  few  daya  afterwards, 

amount  was  accepted  by  the  depositor,  that 
such  payment  and  acceptance  prevented  a 
recovery  of  the  remainder  of  the  interest. 
See  also  National  Dank  v.  Mechanics' 
Nat.  Bank,  94  U.  S.  437,  24  L.  ed.  I7B;  see 
Re  John  Usborn's  Sons  &  Co.  29  L.R.A. 
iHS.)  887,  100  C.  C.  A.  302,  177  Fed.  184; 
.  l-uttle,  17  Abb.  Pr.  316. 


The  distinction  between  interest  in  the 
nature  of  damages,  and  intereat  due  by 
implied  agreement  based  on  the  presumed 
intention  of  the  parties,  for  which  plain- 
tilTB  counsel  argued  in  Bbnkkti  v.  Fedikal 
Coal  ft  Coke  Co.,  and  which  as  a  logical 
proposition  apparently  met  the  approval  of 
two  members  of  the  court,  has  received 
little  or  no  sanction  from  the  cases  within 
the  scope  of  the  present  note.  But  for  the 
sake  of  ita  posBible  value  in  the  future  con- 
sideration of  the  subject,  an  attempt  has 
been  made  to  indicate  the  nature  of  the 
claims  in  the  individual  cases  sulTlciently 
to  indicate  to  what  extent  the  actual  re- 
sults may  be  harmonized  with  the  suggested 
distinction,  and  to  what  extent  they  neces- 
sarily involve  the  repudiation,  or  at  least 
tbe  ignoring,  thereof. 

Where  tbe  contract  is  silent  as  to  inter- 
est, BO  that  if  it  can  be  recovered  at  all, 
it  is  as  an  incident  of  auch  debt  and  only 
as  damages  to  make  the  creditor  good  for 
the  loss  he  has  sustained  by  reason  of  the 
breach  or  default,  an  action  to  recover  it 
cannot  be  maintained  after  payment  of  the 
principal,  as  such  interest  cannot  exist 
without  the  debt,  and,  the  debt  being  extin- 
guLshed,  the  right  to  claim  interest  must 
necessarily  be  extinguished  also. 

This  rule  hss  been  applied,  and  recovery 
of  the  interest  denied  aiter  payment  of  tlie 
principal, 

—where  a  shipper  was  seeking  to  recover 
interest  on  the  smount  of  a  claim  which 
had  been  paid  him  by  a  carrier  for  loss  of 
goods.  L«uisville  &  N.  R.  Co.  v.  Alford  A 
Co.  5  Ga.  App.  428,  63  S.  E.  624; 

— where  a  legatee  was  seeking  to  recover 
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and  tbe  interest  was  never  adjusted,  where- 
tore  this  suit. 

B«fuBing  plaintiff's  two  instructions  em- 
bodying the  contrary  proposition,  tbe  court 
below  on  tbe  trial,  at  the  instance  of  de- 
fendant and  over  the  objection  of  plaintiff, 
instructed  the  jury,  in  substance,  that  if 
they  believed  from  the  evidence  that  plain- 
tiff and  defendant  made  a  settlement  on 
December  4tb,  1006,  and  that  the  plaintiff 
iceepted  from  the  defendant  the  two  notes 
(or  (10,000  each,  and  the  check  or  voucher 
(or  tl,6B6,  and  thereupon  signed  and  deliv- 
ered to  the  defendant  the  receipt  above  men- 
tioned, plaintiff  was  not  entitled  in  this 
action  to  recover  any  intereat  theretofore 
nccrued  on  the  items  and  amount  therein 
settled,  and  that  be  was  estopped  from  re- 
interest  from  and  after  a  year  from  the 
date  of  the  testatrix's  deatli,  on  a  legacy 
which  had  previously  been  paid.  American 
Bible  Soc.  v.  Wells,  fIS  Me.  672,  28  Am. 
Rep.  82.  Compare  with  East  v.  Tharnbury 
3  P.  Wms.  126,  where  interest  was  provided 
in  the  will; 

— where  a  widow  was  clsiming  intereat 
on  «  legacy  left  her  by  the  will  of  her  late 
husband,  after  such  legacy  bad  been  paid. 
Re  Bodgman,  140  N.  Y.  421,  35  N.  E.  660; 

—where  a  person  was  seeking  to  recover 
interest  on  an  unliquidated  demand  for 
board,  which  had  been  paid  after  suit  be- 
gun.    Simmons  v.  Almy,  103  Mass.  33; 

—where  a  lessor  was  seeking  to  recover 
intereat  on  a  claim  for  rent,  the  principal  of 
which  had  been  paid  bjm  after  suit  was 
begun.  Davis  v.  Harrington,  160  Maas.  27S, 
35  N.  G.  771.  A  similar  holding  appears  in 
Crane  v.  Brooke,  1S9  Mass.  228,  76  N.  E. 
710,  an  action  on  an  account; 

— where  a  depositor  was  seeking  to  re- 
cover interest  on  a  deposit  which  bad  previ- 
ously been  paid  bim.  Forschirm  v.  Me- 
chanics' t  T.  Bank,  137  App.  Div.  149,  122 
N.  Y.  Supp.   IBS; 

— where  a  depositor  was  seeking  to  re- 
cover interest  on  a,  deposit  made  with  a 
bank  in  the  usual  manner,  payment  of 
which  on  the  frst  presentation  of  check 
and  demand  of  payment  was  refused  on  ac- 
count of  tho  bank  having  been  summoned 
as  garnishee  in  an  action  against  the  de- 
positor, but  which  was  subsequently  paid 
and  accepted  by  him  without  demand  for 
interest.  Arnold  v.  Sedalia  Nat.  Bank,  100 
Mo.  App.  474,  74  S.  W.  1038; 

— where  a  county  was  seeking  to  recover 
interest  of  tbe  county  treasurer,  who  bad 
defaulted  in  the  payment  of  the  county 
funds  to  his  successor,  but  who  had  finally 
paid  the  principal  amount  and  received  a 
receipt.  Maloy  v.  Bernalillo  County,  10  N. 
Sf.  638,  52  L.RJ1.  126.  62  Pac.  1106.  The 
court,  in  this  case,  notes  that  there  is  no 
specific  provision  of  the  statute  making  the 
funds  bear  interest; 

— where  the  board  of  freeholders  of  a 
county  were  seeking  to  recover  interest  on 
"   of  money  which  the  county  collector 
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covering  sny  auch   inteTeet  in  the  •bsence 
of  an  exprcHa  contract  on  the  part  of  the 
defendanl  to  paj  the  same,  made  before 
at  the  time  of  said  settlement. 

It  is  not  pretended  or  proven  that  there 
was  any  such  expreas  contract.  Plaintiff 
relies  aolelj  on  an  implied  promise  to  pay 
interest  from  April  lat,  1908,  the  latest 
date  when,  hj  the  terms  of  hia  contract  aa 
lie  claima  it,  eetimatea  were  to  have  been 
furnished  him,  and  the  estimates  or  princi- 
pal Buma  paid. 

The  general  rule  of  law  in  this,  as  in 
other  juriadictiona,  undoubtedly  is  that 
where  the  demand  of  the  plaintiff  is  liqui- 
dated, or,  if  unliquidated,  can  be  readily 
ascertained  by  computation,  aa  in  this  case, 
•ntereat  thereon  will  be  allowed,  if  the  de- 
had  used  and  afterwarda  repaid.  Somerset 
County  V.  Veglite,  7  N.  J.  L.  J.  146; 

~— where  an  action  for  wrongful  death 
liad  been  settled  and  the  amount  of  the  aet- 
tlement  paid  after  auit  begun,  and  subae- 
quently  tlie  plainti^'a  counacl  became  aware 
of  a  statutory  proviaion  allowing  interest 
from  the  time  of  death;  and  were  seeking 
to  have  judgment  entered  for  tlie  amo'jnt 
of  the  settlement  and  intereat,  and  execution 
issued  for  the  interest.  Ludington  t.  Mil- 
ler, e  Jones  &  S.  478; 

— where  a  creditor  was  seeking  to  re- 
cover of  a  city  interest  on  a  debt  contracted 
Ly  the  commiaaioner  of  charity  of  such  city, 
which  debt  had  been  paid  by  the  city  with 
the  understanding  that  the  sum  was  to  be 
paid  as  principal  and  in  full  of  all  claims, 
and  that  the  claim  for  intereat  ahould  be 
waived.  Tenth  Nat.  Bank  v.  New  York,  4 
Hun,  429; 

— wtiere  a  railroad  company  woe  seeking 
to  recover  intereat  on  a,  aubscriptioD  to  its 
stock  which  had  been  paid  by  the  aubacriber 
after  default,  witliout  anything  l>eing  said 
as  to  interest  Southern  C.  R.  Co.  v.  Mora- 
via, ei   Barb.  ISO; 

— where  property  ownera  who  had  been 
paid  an  amount  awarded  them  for  prem- 
ises  taken  in  opening  a  street  were  seeking 
to  recover  intereat,  Gillespie  v.  New  York, 
3  Edw.  Ch.  612.  It  was  further  held  in 
this  case  that  the  defendants  were  not  lia- 
ble for  interest  in  any  event  on  account  of 
pending  litigation; 

— where  the  peraonal  representative  of  a 
deceased  property  owner  was  seeking  to 
recover  intereat  on  an  award  for  damages 
incurred  hy  reason  of  the  widening  of  the 
street,  which  had  been  paid  the  decedent  in 
her  lifetime  aa  in  full  pavment  of  the  ac- 
count. Cutter  V.  New  York,  92  N.  Y.  1(10. 
This  cane  is  followed  in  McCreery  v.  Dav, 
119  N.  Y.  ].  a  L.R.A.  503,  18  Am.  St.  Rep. 
793,  23  N.  E.  198  (interest  claimed  after 
payment  of  a  sum  of  money  due  under  a 
contract) ; 

— where  the  executors  o(  the  lessor  of  a 
coal  mine  were  seeking  to  recover  intereat 
on  quarterly  instalments  of  royalties  for  an 
amount  of  coal  mined  in  excess  of  an  agreed 
40  L.R.A.(N.S.) 


mand  is  for  woric  done  or  material  fur- 
uished,  from  the  time  the  material  ia  fur- 
nished or  work  completed,  or  from  the  time 
when,  by  the  terms  of  the  contract,  payment 
should  have  been  made.  22  Cyc.  1513."  1514, 
1540,  1543;  Becker  v.  New  York,  77  App. 
Div.  636,  78  N.  Y.  Supp.  1004.  It  ia  equally 
well  settled,  as  shown  by  the  authorities 
cited,  that  when  there  is  no  express  contract 
to  pay  interest,  there  ia  an  implied  contract 
to  do  so.  Chapman  v.  Shepherd,  24  Gralt. 
377;  Roberts  v.  Cocke,  2S  Gratt.  2U7;  Cecil 
V.  Deyerle,  28  Gratt.  775;  McVeigh  v.  How- 
ard,  87  Va.  603,  13  S.  E.  31;  Kent.T.  Kent, 
28  Gratt.  840;  Cecil  v.  Hicks,  2D  Gratt.  1, 
20  Am.  Rep.  3B1: 

But  what  is  the  relationship  of  the  inter- 
est to  the  principal!    Ia  the  interest  a  part 

amount,  which  were  not  alwaya  promptly 
paid,  but  which  had  been  paid  in  full  and 
without  interest  and  accepted  by  the  lessor. 
Waller  v.  Kingston  Coal  Co.  191  Pa.  1B3, 
43  Atl.  235; 

— where  a  city  was  seeking  to  recover 
interest  on  quarterly  instalments  of  rent 
due  it  on  the  lease  of  a  railroad,  such  instal- 
ments having  been  paid,  but  not  at  the  time 
due.  Thomas  v.  Cincinnati,  N.  O.  t  T.  P. 
R,  Co.  Bl  Fed.  911.  The  construction  put 
upon  this  lease  in  the  suhsequenc  part  of 
the  opinion,  however,  is  thst  no  interest 
was  due,  so  it  is  doubtful  if  the  above  is 
more  than  dictum; 

- — where,  in  an  action  to  recover  of  the 
city  for  electric  lighting,  judgment  was  en- 
tered for  the  part  admitted  by  the  answer 
of  the  city  to  be  due,  and  this  sum  after- 
wards paid,  and  tlie  electric  light  company 
was  seeking  to.  recover  intereat  on  this 
amount  in  the  action  for  the  balance. 
Uronx  Gaa  4  Electric  Co.  v.  New  York,  29 
Misc.  402.  80  N.  Y.  Supp.  548; 

— whore  it  was  aougfit  to  recover  interest 
on  an  account  after  payment  of  principal 
sum.    Tillotaon  v.  Preston,  3  Johns.  229; 

— where  a  person  was  seeking  to  recover 
interest  on  money  due  on  account  of  chat- 
tels sold,  which  money  had  been  paid  him 
after  some  delay.  Abbott  v.  Wilmot,  22 
Vt.  437; 

— where  a  wife  was  seeking  to  recover  of 
her  huaband'a  estate  interest  on  a  aum  of 
money  belonging  to  her,  which  had  been  in 
possession  of  her  husband  during  bis  life- 
time and  had  been  repaid  without  interest. 
Re  Smith,  1  Miac.  253,  22  N,  Y.  Supp. 
1086; 

— where  a  contractor  waa  attempting  to 
secure  intereat  in  a  aum  of  money  retained 
by  a  city  to  secure  the  performance  of  a 
contract,  after  such  aum  had  been  paid  him 
and  a  release  given.  O'Rourke  v.  New  York, 
130  App.  Div.  873,  1]6  N.  Y.  Supp.  398: 

— where  a  contractor  waa  seeking  to  re- 
cover interest  on  instalments,  the  payment 
of  which  was  delayed  after  they  were  due, 
hut  which  was  finally  made.  Qraveson  v. 
Odd  Fellows  Temple  Co.  6  Ohio  8.  ft  C.  P. 
Dec.  287;  ,  -  . 
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of  tbe  debt,  or  only  •£  Incident  to  it,  recov- 
erftble  «loag  with  the  debt,  or  by  way  of 
damiiges  for  the  wrongful  detention  thereof! 
On  the  proper  answer  to  these  queationB  de- 
pends tha  answer  to  tbe  question  above  pro- 
pounded, What  i*  tbe  legal  effect  of  the  re- 
ceipt given  in  December,  1906t 

Tbe  authorities  we  believe  to  be  anifonn 
in  holding  that  where  the  contract  or  obli- 
gation to  pay  money  bears  intereat  on  it* 
fac«  by  express  itipnlation,  the  interest  be- 
comes an  integral  part  of  tbe  debt,  as  much 
so  as  the  principal  itself.  16  Am.  h  Eng. 
Enc.  Law,  1032;  22  Cyc.  1570,  and  authori- 
ties cited  in  note  78,  and  the  Virginia  au- 
thorities above  cited.  At  least  payment  of 
tbe  principal  sum  will  not  defeat  a  subse- 
quent action  to  recover  tbe  balance  for  in- 


terest carried  by  the  contract.  22  Cyc  670, 
671,  and  notes;  IS  Am.  k  Eng.  Enc.  Law, 
1033. 

But  the  contract  we  have  here  is  one 
which  does  not  bear  interest  on  its  face; 
there  is  only  an  implied  contract  to  pay 
interest.  What  is  the  relationahip  of  inter- 
est to  principal  in  such  cases?  It  is  a  mere 
incident  t^  the  demand,  and  recoverable  only 
in  an  action  on  tbe  demand  itself,  and  by 
way  of  damages  for  tbe  wrongful  detention 
of  the  money,  as  counsel  for  defendant  con- 
tend; or  is  it,  as  in  tbe  case  of  an  expretis 
contract,  an  integral  part  of  the  debt,  re- 
coverable by  separate  action  after  payment 
of  the  principal,  as  is  argued  by  oounsel  for 
plaintiff?     This  is  the  pivotal  question. 

For  the  proposition  that  interest  on  an 


— where  the  holder  of  interest  coupons 
on  county  bonds  was  seeking  to  recover  in- 
terest after  the  coupons  had  been  paid  and 
surrendered.  Graves  t.  Saline  Coun^,  43 
C.  0.  A.  414,  104  Fed.  81; 

— wbere  a  person  who  had  furnished  sup- 
plies to  a  railroad  was  seeking  to  intervene 
in  an  action  to  foreclose  a  mortgage  on  tbe 
railroad  property,  and  recover  interest  on 
the  amount  due  for  such  supplies,  after  the 
same  bad  been  paid  in  full  by  the  receiver. 
Southern  R.  Co.  v.  Dunlop  Mills,  22  C.  a  A. 
302,  42  U.  a  App.  109,  76  Fed.  605; 

— where  an  importer  was  seeking  to  re- 
cover interest  on  a  sum  of  money  which  had 
been  Illegally  exacted  of  him  for  duties, 
after  tbe  same  had  been  repaid  to  him  and 
accepted  without  interest,  although  he 
claimed  interest  at  the  time  of  the  pay- 
ment, but  the  government  authorities  took 
the  position  that  there  was  no  appropriation 
available  for  the  payment  of  interest  in  such 
cases.  Bidwell  v.  Preston,  8S  C.  C.  A.  IB, 
160  Fed.  663;  Biley  v.  Maxwell,  4  Blatehf. 
237,  Fed.  Caa.  No.  11,838; 

— where  a  person  was  seeking  to  recover 
interest  on  an  amount  of  money  illegally 
exacted  of  him  by  the  government  for  inter- 
nal revenue  taxes,  after  the  amount  had 
been  refunded.  Stewart  v.  Barnes,  163  U.  S. 
456,  38  L.  ed.  781,  14  Sup  Ot.  Rep.  B4B; 

— where  a  railroad  company  was  seeking 
to  recover  interest  on  a  Judgment  against 
the  United  States,  after  it  had  accepted  pay- 
ment of  the  principal  due  on  such  judgment, 
under  an  act  of  Congress  appropriating  a 
sum  equal  to  the  principal  and  declaring 
that  sum  was  to  be  in  full  satisfaction  of 
such  judgment.  Pacific  R.  Co.  v.  United 
SUtes,  158  U.  8.  118,  39  L.  ed.  B18,  16  Sup. 
Ct.  Rep.  7S6; 

— wbere  interest  was  sought  in  a  bond 
which  had  been  paid  some  time  after  It  was 
doe.     Dixon  v.  Parkes,  1  Eap.  110; 

— wbere  the  obligee  in  a  bond  was  seeking 
to  recover  interest  on  the  principal  sum, 
which  bad  been  paid  him,  the  obligor  re- 
fusing to  pay  interest  and  agreeing  to  leave 
bis  liability  for  interest  to  arbitration. 
Uonre  t.  Fuller.  47  N.  C.  (2  Jones,  L.l  205. 

There  are  dicta  of  like  effect  in  Hamilton 
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V.  Van  Rensselaer,  43  N.  Y.  244;  Roberts  v. 
Brandies,  44  Hun,  468;  Hedden  Constr.  Co. 
V.  Proctor  &  Q.  Cq.  62  Misc.  129,  114  N.  Y. 
Bupp.  1103. 

Jn  Chandler  v.  People's  Bav.  Bank,  61  Cal. 
401,  where  parties  had  settled  mutual  ac- 
counts without  charging  intereBt,  and  the 
one  to  whom  a  balance  was  found  due  had 
accepted  payment  by  note  and  mortgage,  it 
was  held  that  the  court  would  not  go  be- 
hind such  settlement  for  the  purpose  of  al- 
lowing interest  to  the  party  who  gave  the 
note,  :n  order  to  reduce  the  amount  thereof. 

la  Vider  v.  Chicago,  164  III.  354,  46  N. 
E.  720,  affirming  60  111.  App.  695,  recovery 
of  interest  was  denied  after  the  payment  ot 
the  principal  sum  to  a  contractor  who  was 
to  be  paid  from  special  assessments,  which 
the  city  delayed  in  collectins  for  a  year. 
There  was  no  discussion  in  this  case,  now- 
ever,  as  to  the  effect  of  payment,  but  the 
decision  is  placed  on  other  grounds.  In  the 
opinion  of  the  appellate  court,  thvre  ia  a 
statement  to  the  effect  that  the  majority  of 
that  court  were  of  the  opinion  that  the  re- 
ception by  the  contractor  of  the  principal 
sum    precluded    the    recovery    of    anything 

laMilliWn  t^  Southgate,  26  Me.  424, 
where  a  person  received  a  certain  sum  of 
money  on  agreement  to  repay  it  if  it  was 
found,  upon  tbe  settlement  of  a  concern, 
that  he  was  not  entitled  to  hold  the  sum, 
and  on  such  settlement,  such  sum  was  re- 

Siaid  without  any  statement  as  to  interest, 
t  was  held  that  there  could  be  no  recovery 
of  interest,  since  there  bad  been  no  express 
promise  to  pay  interest  and  no  breach  of 
contract  that  could  authorize  an  award  by 
way  of  damages.  A  parol  promise  to  pay 
interest  which  was  set  up  in  this  case  was 
held  to  be  without  consideration,  and  there- 
fore incfTectnal. 

In  Robbins  Cordage  Co.  v.  Brewer,  48 
Me.  461,  where  an  account  between  the  par- 
ties had  been  settled  by  giving  in  payment 
a  promissory  note,  it  was  held  that  there 
could  be  no  recovery  of  interest  thereafter. 
It  is  further  stated  in  the  opinion  in  this 
case  that  there  was  not  sufficient  evidence 
to  authorize  a  recovery  of  interest  on  tUs  . 
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implied  contrftct  is  ft  mere  incident  to  the 
debt,  «nd  that  after  payment  of  the  princi- 
pal intereat  cannot  be  recovered  by  leparate 
action,  defendant'B  couqmI  rely  upon  the 
following  authorities:  Brewster  v.  Walte- 
fietd,  1  Minn.  352,  Oil.  860,  60  Am.  Dec. 
343;  Graves  *.  Saiine  County,  43  C.  C.  A. 
414,  104  Fed.  61 ;  Southern  R.  Co.  v.  Dun- 
lop  Mills,  22  C.  C.  A.  302,  42  U.  8.  App. 
169,  76  Fed.  G05;  Smith  t.  Buffalo  (Sup.) 
39  N.  ¥.  Supp.  881;  Fake  v.  Eddy,  IS  Wend. 
76;  Stewart  v.  Barnes,  163  U.  S.  456,  38  L. 
ed.  7B1,  14  Sup.  Ct  Rep.  840,  and  the 
leading  case  of  Moore  v.  Fuller,  47  N.  C.  (2 
Jones,  L.)  20G,  a  North  Carolina  case,  suid 
2Z  Cyo.  1572,  IE73. 

These  Buthorities  fully  support  the  prop- 
oeition     eouteuded     for.     In     Btewart     T. 


Barnea,  1S8  U.  8.  4S«,  SB  L.  ed.  781,  14 
Sup.  Ct.  Rep.  840,  Judge  Shiraa  says:  "In- 
terest in  such  caaes  is  considered  as  dam' 
ages,  and  does  not  form  the  basts  of  the 
action,  but  is  an  incident  to  the  recovery  of 
the  principal  debt.  The  right  of  action  is 
the  right  to  compel  the  payment  of  the 
money  which  is  being  retained.  When  he 
who  has  the  right  commences  an  action 
for  ita  enforcement,  he  at  the  same  time  ac- 
quires a  subordinate  right,  incident  to  the 
relief  which  he  may  obtain,  to  demand  and 
receive  interest.  If,  however,  the  principal 
sum  has  been  paid,  so  that,  as  to  it,'  an 
action  brought  cannot  be  maintained,  the 
opportunity  to  acquire  a  right  to  damages 
is   lost." 

Fleintiff*!  counsel  reply  that  in  the  ap- 


xccount,  even  if  there  had  been  no  settle- 
ment. There  is  diotutn  of  like  effect  in 
Howe  T.  Bradley,  10  Me,  31. 

In  Talbot  v.  Bay  City,  71  Mich.  118,  38 
N.  W.  800,  a  writ  of  mandamus  to  compel 
a  city  to  pay  .interest  on  certain  orders  giv- 
en for  pavinB  work,  after  the  orders  had 
been  paid  without  interest  and  accepted  by 
the  retatora,  was  refused,  where  there  was 
no  promise  to  pay  interest  in  the  orders  or 
no  statutory  authority  authorizing  the 
payment  of  such  interest. 

In  Conseque  v.  Fanning,  3  Johns,  Ch,  687, 
it  was  held  that  an  account  between  par- 
ties which  had  been  settled  and  the  balance 
:  paid  would  not  be  opened  up  in  the  absence 
of  evidence  warranting  a  contrary  finding, 
since  Uie  receipt  of  the  balance  is  good  proof 
that  no  interest  was  due  by  the  course  of 
dealing,  or  that  it  was  received  or  waived. 

In  Middaugb  v.  Elmira,  23  Hun,  70,  it  was 
held  that  there  could  he  no  recovery  of  in- 
terest on  &□  order  drawn  on  a  city  treasur- 
er, after  payment  of  the  principal,  not- 
withstanding the  bolder  expressly  reserved 
the  right  to  claim  interest,  and  would  not 
have  surrendered  the  order  if  he  had  known 
that  he  was  thus  losing  his  right  to  claim 

In  Re  Smith,  1  Misc.  £63,  22  N.  Y.  Supp. 
108B,  it  was  held  that  a  wife  could  not  re- 
cover interest  from  her  husband's  estate  on 
a  sum  of  money  which  had  been  in  poeses- 
•ion  of  the  husband,  but  which  had  been 
repaid  to  the  wife,  in  absence  of  an  express 
agreement  to  pay  interest. 

In  Bronner  Brick  Co.  v.  M.  M.  Canda  Co. 
18  Misc.  881,  42  N.  Y.  Supp.  14,  an  action 
au  account  for  goods  sold  and  delivered, 
where  the  balance  of  the  account  was  paid 
after  action  was  begun,  the  rule  is  stated 
that  such  payment  extinguishes  all  claims 
for  interest  unless  there  is  an  agreement 
that  it  should  not  so  bar  the  claim. 

In  Bloodgood  V.  United  States,  30  Ct. 
CI.  60,  where  pert  of  a  judgment  obtained 
against  the  United  States  was  stated  by 
the  attorney  general  in  his  report  of  the 
same  to  Congress  as  being  invalid,  and 
thereupon  Congress  made  an  appropriation 
for  the  payment  of  the  balance,  which  was 
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paid  and  received  by  the  judgment  creditor 
in  satisfaction  thereof,  it  was  held  that 
such  judgment  creditor  could  not,  after  a 
lubiequent  payment  of  the  invalid  part  of 
such  judgment,  recover  interest  on  such  in- 
valid part,  as  the  payment  thereof  waa  a 
gratuity,  and,  in  the  absence  of  express  au- 
thority therefor,  no  interest  could  be  re- 
covered. 

Becovery  of  interest  was  denied  in 
Churcher  t.  Stringer,  2  Barn.  &  Ad.  777, 
1  Dowi.  P.  C.  332,  0  L.  J.  K.  B.  318,  where 
the  principal  sum  due  on  an  award  was  paid 
sometime  after  the  same  became  due,  but 
the  decision  in  this  case  was  placed  expreaa- 
]y  on  the  manner  in  which  it  was  sought  to 
recover  the  interest,  the  action  being  one 
by  motion  for  an  attachment.  In  the  course 
af  the  opinion,  the  court  states  that  interest 


The  rule  that  payment  of  the  principal 
sum  extinguishes  the  claim  for  interest  was 
applied  in  Johnson  t.  District  of  Columbia, 
31  Ct.  Ct.  305,  where  Congress  changed  *a 
rule  by  which  the  oompensation  of  contract- 
ors was  estimated,  thereby  extinguishing  a 
counterclaim  which  the  District  of  Columbia 
was  seeking  to  exercise  against  a  claim  of  a 
contractor,  and  it  was  held  that  intereat 
on  the  counterclaim  up  to  the  passage  of  the 
act  by  which  it  was  extinguished  could  not 
be  allowed. 

In  Bond  V.  Cutler,  10  Mass.  410,  it  waa 
held  that  no  action  could  be  maintained  aa 
an  appeal  bond  after  the  satisfaction  of  the 
judgment  appealed  from,  by  execution  there- 
on, for  interest  from  the  rendition  of  such 
judgment  to  its  discharge,  where  there  wbb 
no  Btipulstion  in  the  bond  requiring  intereat 
to  he  paid.  A  similar  holding  appears  in 
Gage  T,  Gannett,  11  Mass.  217,  an  action 
on  the  bond  of  a  county  ofHcer  conditioned 
on  payment  of  money  received  tiy  him. 

In  Snowden  v.  Thomas,  4  Harr.  i  J.  3.^5, 
where  a  debt  due  from  a  partnershin  to  the 
heirs  of  a  deceased  partner  was  paid  with- 
out interest,  and  a  receipt  in  full  of  all 
claims  taken,  it  was  held  that  there  could 
be  a  recovery  of  the  intereet  in  equity,  in 
the  absence  of  a  ihowing  that  the  receipt 
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plicAtioD  of  the  mW  of  Uw  eonceruiDg 
interest  to  this  case,  interest  should  not  be 
cloesjfled,  u  defendant's  counsel  does,  as 
(1)  interest  in  the  nature  of  damsffesi  (2) 
interest  due  bj  express  contract;  that  a 
proper  classiflcation  would  be,  (a)  interest 
in  the  nature  of  damages  for  the  deteution 
of  money;  (b)  contractual  interest,  subdi- 
vided into,  (1)  interest  due  by  express  con- 
tract, (2}  interest  duo  b;  implied  agree- 
ment, based  on  the  presumed  intention  of 
the  parties.  They  sajr  the  authorities  are 
divided  as  to  whether  interest  by  way  of 
damages  may  be  recovered  after  acceptance 
by  the  creditor  of  the  principal  sum  due. 
They  admit,  however,  that  the  weight  of 
authority  is  against  its  collection.  Tliey 
might  have  gone  farther,  we  think,'  and  ad- 

bsd  been  given  with  an  intention  or  agree- 
ment to  give  up  the  interest.  The  court 
in  this  CBM  treats  the  interest  as  due  at  the 
time  of  payment  of  the  principal  sum,  al- 
though it  does  not  appear  that  it  was  due  by 
virtue  of  any  contract,  or  in  any  other  man- 
ner than  on  an  implied  obligation  to  pay 
interest  on  money  which  one  has  belonging 
to  another. 

Where  a  person  furnished  supplies  to 
a  mining  company,  under  a  contract  by 
which  he  was  to  be  paid  for  the  supplies 
(umished  during  each  month  on  the  15tb 
of  following  month,  and  in  accordance  there- 
with presented  his  bill  and  was  paid  after 
some  delay  and  without  interest,  and  contin- 
ued this  arrangement  for  some  time,  but 
finally  brought  an  action  for  a  balance  of 
the  account  and  interest,  and  in  such  action 
sought  to  recover  the  interest  on  the  month- 
ly paj-ments  for  the  time  such  payments 
were  delayed,  it  was  held  in.  Bassick  Gold 
Mine  Co.  v.  Beardsley.  «  Colo.  276,  33 
L.R.A.fN.S.)  862,  112  Pac.  770,  that  there 
could  be  no  recovery  of  interest. 

In  Rvsn  Drug  Co.  ».  Hvambsahl,  92  Wis. 
62,  65  N.  W.  873,  where,  on  an  open  ac- 
count between  the  parties,  statements  of  tlio 
account  were  sent  from  time  to  time  and 
drafts  drawn  on  the  dehtor,  such  statements 
were  held  to  constitute  an  account  stated, 
and  in  an  action  tor  the  balance  of  the  ac- 
count, interest  could  not  be  allowed  except 
from  the  commencement  of  the  action.  It  is 
not  clear  from  the  report  of  this  case,  how- 
ever, that  the  decision  is  based  upon  the  fact 
that  pBvment  of  the  principal  sum  due  pre- 
vented the  recovery  of  the  interest. 

Doctrine  of  waiver. 

Some  courts  treat  the  acceptance  of  the 
principal  sum  in  the  nature  of  a  waiver  of 
the  claim  for  interest,  and  deny  recovery  on 
this  theory. 

Thus.  In  Henry  t,  Flagg,  13  Met.  64. 
where  the  holder  of  promissory  notes  which 
Imre  simple  interest  on  their  face,  hut  which 
the  holder  claimed  were  to  bear  annual  in- 
terest, indorsed  them,  and  at  the  same  time 
entered  into  a  collateral  agreement  with  the 
40  LJl.A.(N.S.l 


mitted  that  there  is  no  authority  to  the 

The  principal  proposition,  and  the  one  on 
which  they  rely,  is  that  in  Virginia  and  in 
this  state  at  least,  and  according  to  the  de- 
cisions they  rely  upon,  interest  due  by  im- 
plied contract  has  the  same  relation  to  the 
principal  debt  as  interest  due  by  express 
contract;  that  interest  due  by  implied  con- 
tract is  as  much  an  integral  part  of  the 
debt,  and  as  recoverable  by  separate  action, 
as  if  borne  on  the  face  of  the  contract,  and 
by  express  provision  thereof,  and  recover- 
able by  separate  action. 

Can  this  position  be  supported  by  au- 
thorityt  It  is  conceded  that  no  Virginia 
or  West  Virginia  decision  can  be  found  ex- 
actly in  point,  and  none  are  cited,  nor  have 

indorsee  to  pay  annual  interest  in  case  the 
makers  of  the  notes  failed  to  do  so,  the 
court  in  holding  that  no  action  could  be 
maintained  against  such  indorsor  for  the 
annual  interest,  after  the  amount  of  such 
notes,  together  with  simple  interest,  had 
been  paid  by  the  makers  and  received  by  the 
indorsee,  states  that  the  payment  of  inter- 
est on  the  whole  sum  might  have  been  en- 
forced by  action  to  enforce  the  payment  of 
the  same  at  the  end  of  each  year,  if  the 
indorsee  had  seen  flt  to  do  so,  but  not  hav- 
Log  done  so,  it  is  to  be  presumed  in  this,  as 
in  the  cases  of  annual  interest  stipulated  for 
In  the  note  itself,  that  the  party  waived 
such  claim  for  annual  interest. 

So,  in  Jacot-v.  Emmett,  11  Paige,  148,  it 
was  held  that  the  receipt  of  a  balance  due 
on  an  account,  without  any  reservation  of 
the  right  to  claim  interest  afterwards,  wsa 
a  waiver  of  such  claim.  The  doctrine  of 
waiver  entered  somewhat  into  the  decision 
in  Bronx  Gas  A  Electric  Co.  v.  New  York,. 
29  Misc.  402,  SO  N.  Y.  gupp.  646,  and  alsO' 
in  Abbott  T.  Wilmot,  22  Vt.  437,  and  in 
Bidwell  V.  Preston,  88  C.  C.  A.  19,  16» 
Fed.  eS3.  supra.  Bee  also  Valentine  t. 
Donohoe-Kelly  Bkg,  Co.  133  Cal.  191,  85 
Pac.  3BI;  Cunaequa  v.  Fanning,  3  Johns. 
Ch.  687;  Tenth  Nat.  Bank  v.  New  York,  4 
Hun,  429. 

In  Childs  v.  Millville  Mut.  M.  k  F.  Ins. 
Co.  56  Vt.  009,  a  recovery  of  interest  waa 
denied  an  insurance  agent  who  had  paid  ■ 
loss  on  a  policy  issued  by  his  company,  and 
had  been  repaid  by  the  company  the  amount 
so  paid  by  him,  he  at  the  time  surrendering- 
the  policy  duly  receipted,  to  the  company. 
This  decision  is  based  on  the  doctrine  that 
the  receipt  of  the  money  and  the  surrender 
of  the  policy  constituted  a  release  which 
effectually  discharged  the  claim,  although 
It  is  assumed  by  the  court  that  the  agent 
was  entitled  to  interest. 

— payment  after  suit  begun. 

Where  the  pajTnent  of  the  principal  sttm 

is  not  made  until   after  suit   is  brought 

thereon,  the  additional  question  of  the  effect 

of  the  failure  to  adjudicate  the  entire  cauM 
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we  found  Any  decision  from  §.iiy  state  sup- 
porting counsel  to  the  extent  claimed.  Nor 
are  any  authorities  cited  by  counsel  illus- 
trating the  application  of  the  law  to  tlieir 
classiRcationof  interest.  If  tlieir  clsssiSca- 
tion  be  the  correct  one,  in  what  kind  of 
cases  would  interest  be  allowed  by  way  ot 
damages  for  the  detention  of  money  I  They 
would  say,  perhaps,  in  actions  for  torts. 
But  without  statute  interest  is  not  usually 
recoverable  in  such  actions.  16  Am.  ft  Eng. 
Enc.  Law,  1031.  What  the  booits  generally 
mean  when  they  refer  to  interest  recov- 
erable by  way  of  damages  is  interest  recov- 
erable, not  by  express  contract,  but  by  im- 
plied contract  and  as  damages  for  the  un- 
lawful detention  of  the  money.  The  Su- 
preme Court  of  the  United  States,  in  Stew- 

of  action  is  involved.  By  some  courts,  pay- 
ment, even  under  such  circumstances,  is  re- 
garded as  the  important  fact  preventing  re- 
covery, and  that  it  was  not  made  until  after 
suit  was  begun  is  not  regarded  as  making 
any  dilference.  Such  was  the  view  talcen  in 
Uavis  V.  Harrington,  160  Mass.  27S,  35 
N.  E.  77:,  infra,  and  other  cases  referred  to 
below.  Uther- courts  regard  the  splitting  ol 
the  cause  of  action  as  the  principal  objec- 
tion to  recovery. 

Thus,  in  Hayes  v.  Chicago,  M.  &  St.  P. 
R.  Co.  04  Iowa,  753,  19  N.  W.  245,  wiicre  a 
railway  company  paid  the  amount  of  an 
appraisement  for  taking  property  to  the 
BnerilT,  and  took  possession  of  the  property, 
then  took  an  appeal  thus  preventing  pay- 
ment to  the  landowner,  and  thereafter,  when 
the  appraisement  was  increased  by  the  ap- 
pellate court,  paid  the  increased  amount, 
which  was  then  paid  to  the  landowner,  and 
no  question  of  interest  raised,  it  was  held 
that  such  landowner  could  not  thereafter 
recover  the  interest. 

And  in  Jamison  v.  Burlington  ft  W.  R. 
Go.  87  Iowa,  26S,  S4  N.  W.  242,  whem  the 
landowner  had  accepted  the  amount  of  an 
award  for  the  taking  of  a  right  of  way 
across  his  farm,  it  was  held  that  he  could 
not,  a  year  and  a  half  after  such  adjudica- 
tion, open  up  the  case  and  have  it  redocket- 
ed  aod  the  question  of  interest  decided. 

In  Mann's  Succession,  4  La.  Aun.  ES, 
where,  on  a  hearing  in  opposition  to  an 
account  of  an  administrator,  the  account  was 
settled  and  judgment  given  for  the  amount 
due  the  state,  it  was  held  that  a  rule  would 
not  thereafter  be  granted  to  recover  inter- 
est in  the  nature  of  a  penalty,  since  such 
interest  should  have  been  claimed  in  the 
original  action.  A  similar  decision  appears 
in  Anderson's  Succession,   12  La.   Ann.   95. 

In  Wickersham  t.  Whednn.  33  Mo.  581,  it 
was  held  that  no  action  could  be  maintained 
for  interest  from  the  date  to  maturity  of 
a  note,  where  a  former  suit  on  this  note 
had  been  brought,  in  which,  under  a  mis- 
take of  law,  interest  had  been  asked  from 
the  maturity  instead  ot  from  the  date  there- 
of, and  a  judgment  obtained  and  satisfied  on 
this  theory. 
40  L.R.A.(NJS.J 


'  art  V.  Barnes,  supra,  affirms  this  proposi- 
tion in  language  already  quoted:  "Inter- 
est in  such  cases  is  considered  as  damages, 
and  does  not  form  the  basis  of  the  action, 
but  is  an  incident  to  the  recovery  of  the 
principal  debt."  So,  in  Graves  v.  Saline 
County,  43  C.  C.  A.  414.  10*  Fed.  81,  it  is 
held  that  where  interest  is  not  stipulated 
for  in  the  contract,  and  is  recoverable  mere- 
ly as  damages,  or  as  an  incident  to  the 
debt,  it  may  not  be  recovered  after  a,ccep- 
tance  by  the  creditor  of  fall  payment  of  the 
principal  of  the  obligation.  Citing  numer- 
ous cases  supporting  the  proposition,  some 
of  which  have  already  been  cited.  To  the 
same  effect  is  Ji2  Cyc.  1572.  In  Davis  v. 
Harrington,  160  Mass.  278,  36  N.  E.  771, 
Justice  ■  Knowlton     says :      "But     interest 

And  where  a  police  judge  compelled  the 
payment  of  his  salary  without  interest,  l^ 
mandamus  against  the  mayor  and  council, 
requiring  them  to  perform  the  acta  neces- 
sary to  such  payment,  it  was  held  that  no 
subsequent  action  was  maintainable  for  such 
interest.  Gordon  v.'  Omaha,  71  Neb.  570,  99 
N.   W.   242. 

See  also  Marks  v.  Purdue  University,  6S 
Ind.  2Sg,  supra;  Bronner  Brick  Co.  t.  M. 
M.  Canda  Co.  18  Misc.  881,  42  N.  Y.  Supp. 
14  supra;  Fisbburne  v.  Sanders,  1  Nott  ft 
M'C.  242  infra:  Pinckney  v.  Singleton,  2 
Hill,  L..343  infra;  Darlow  v.  Cooper,  34 
Heav.  281,  infra;  Simmons  t.  Almy,  103 
Maes.  33  supra;  Ludington  r.  Miller,  0 
Jones  ft  S.  478,  supra. 


Where  the  ^principal  sum  due  on  a  judg- 
ment had  been  paid  anf  accepted  by  the 
judgment  creditor,  such  payment  does  not 
prevent  execution  issuing  for  the  interest, 
where  a  statute  mak^  the  judgment  bear 
Interest.  Johnson  v.  Tuttle,  17  Abb.  Pr. 
315. 

And  in  Fisbburne  v.  Sanden,  1  Nott  A 
M'C.  242,  an  action  of  debt  on  a  former 
judgment,  where  the  balance  due  on  aucb 
judgment  was  paid  into  court  after  action 
begun,  but  not  accepted  by  creditor.  It  was 
held  tbat  the  plaintiff  could,  notwithstAnd- 
ing  the  payment  of  the  principal  sum,  main- 
tain the  action  for  intereat,  A  similar  hold- 
ing appears  in  Pinckney  t.  Singleton,  2  Hill, 
L.  343. 

Claims  Sled  in  insolvency  proceedings 
have  been  likened  to  judgments,  and  the 
rule  as  to  judgments  which  bear  interest  by 
virtue  of  a  statute  has  been  applied.  Thua, 
in  National  Bank  v.  Mechanics  Nat.  Bank, 
64  U.  S.  437,  24  L.  ed.  176.  the  creditor  of 
a  defaulting  bank  who  had  been  paid  the 
full  amount  of  his  claim  by  the  receiver  was 
held  entitled  thereafter  to  maintain  an  ac- 
tion for  interest.  The  proving  of  the  claim 
to  the  satisfaction  of  the  comptroller  ivaa 
held  in  this  case  to  be  of  the  same  efGc«u;y 
as  if  it  hod  been  reduced  to  judgment,  and 
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which  is  allowed  by  v&y  of  damages  aud 
(or  the  n^lect  to  p«j  promptly  is  »  mere 
incident  of  the  debt,  which  falla  when  the 
debt  itself  is  extiaguiahed.  It  is  well  set- 
tled that  in  such  a  case,  if  the  debt  is  paid, 
there  can  be  no  recovery  afterward  for  the 
interest  which  might  have  been  collected." 
Citing  numerous  coses.  In  Southern  C.  K. 
Co,  V.  Moravia,  61  Barb.  180,  it  is  distinct- 
ly held  that  where  there  "ia  do  agreement 
to  pay  interest,  interest,  when  allowable,  is 
allowed  not  as  a  part  *of  the  contract,  but 
as  An  incident  and  by  way  of  damages  for 
the  default,  to  make  the  creditor  good  for 
the  loas  he  has  auatained  by  reason  of  the 
.  breach  or  default."  This  case  alao  holds 
that  after  the  principal  of  the  debt  has  been 
paid   and   receipted   for   in  full,   no   action 

in  case  it  bad  been  reduced  to  judgment, 
it  would  by  statute  have  borne  interest. 
The  court  treats  the  interest  recoverable  in 
sucb  cases  as  damages  for  the  detention 
of  the  debt,  and  holoB,  without  a  very  ex- 
tended discussion,  that  such  damages  may 
be  recovered.  On  this  theory,  the  caae  ia  in 
direct  conflict  with  the  later  deciaion  of  the 
Supreme  Court  in  the  case  of  Stewart  v, 
Barnes,  153  U.  S.  450,  3S  L.  ed.  781,  14 
Sup.  Ct.  Rep.  849. 

And  in  Re  John  Osbom's  Sons  &  Co.  29 
L.H.A.(N.S.l  887,  100  C.  C.  A.  392,  177 
Fed.  184,  an  action  by  tnisteea  in  liquida- 
tion of  a  bankrupt  corporation  to  require 
the  trustee  in  bankruptcy  to  pay  over  to 
such  trustees  a  balance  of  funds  in  his 
hands  after  the  payment  of  the  indebtednesa 
in  full,  in  which  the  trustee  baaed  his  re- 
fusal to  pay  over  the  funds  on  the  ground 
that  he  intended  to  collect  enough  out  of 
ibe  bankrupt's  estate  to  pay  interest  on  the 
said  indebtedness,  it  was  held  that  the 
claims,  although  arising  out  of  ordinary 
debts  for  the  purchase  of  goods,  were  en- 
"titled  to  be  pleaded  aa  judgmenta,  and  there- 
tore  tntereat  might  be  collected  upon  them 
notwithstanding  the  principal  sum  had  been 

But  where  the  judgment  creditor  accepts 
payment  of  the  principal  of  the  judgment 
without  interest,  in  full  satisfaction  of  the 
judgment,  and  a  satisfaction  is  executed 
under  seal,  there  can  be  no  separate  action 
maintainable  to  recover  the  interest,  al- 
though a  statute  provides  that  tbe  judg- 
ment shall  bear  interest  from  tbe  time  it  is 
entered  precisely  aa  a  debt  bears  intereat 
from  the  time  it  is  due.  Brady  v.  New 
York,  14  App.  Div.  162,  43  N.  Y.  Supp. 
462. 

And  wiwre  a  wife  recovered  judgment 
against  her  husband's  estate  for  money  held 
ty  him  in  trust  for  her,  the  amount  of 
which  judKHKnt  with  simple  interest  there- 
-mi  was  paid  to  her,  it  waa  held  that  she 
could  not  recover  the  difference  between 
snch  simple  intereat  and  annual  interest  in 
a  subsequent  action.  Price  v.  Holman,  135 
N.  y.  124,  32  N,  E.  124,  reversing  a  con- 
trary holding  in  tbe  same  case  on  a  former 
-40  L.H.A.(N.S.) 


can  be  maintained  to  recover  interest,  for 
the  reason  that  the  interest,  being  a  mere 
incident  to  tbe  debt,  cannot  exist  without  it, 
aiLd  tbe  debt  being  extinguished,  the  inter- 
est must  necessarily  be  extinguished  also. 
This  ease  alao  makes  a  clear  distinction  be- 
tween those  cases  where  interest  is  made 
payable  by  the  temis  of  the  contract,  and 
the  case  we  have  here,  and  holds  in  the 
former  ease  that  the  interest  is  as  much  a 
part  of  the  contract  as  the  principal,  and 
not  a  mere  incident  to  it.  In  support  of 
these  principles,  see  also  Fake  v.  Eddy,  15 
Wend.  76,  and  Uilliken  v.  Southgate,  26  Me. 
424.  Intereat,  therefore,  according  to  these 
decisions  and  mauy  others,  which  may  prop- 
erly be  said  to  be  due  by  contract,  and  re- 
coverable by  separate  and  injlependent  ac- 

bearing  in  the  lower  court,  17  N.  Y.  S.  E. 
572,  2  N.  Y.  Supp.  184. 

In  Florence  v.  Jennings,  3  Jur.  N.  8.  772, 
2  C.  B.  N.  S.  454,  28  L.  J.  C.  P.  N.  S.  274, 
a  recovery  of  interest  was  allowed  after  a 
judgment  bad  been  obtained  on  the  prin- 
cipal sum  for  that  amount  alone,  the  judg- 
^nent,  however,  in  this  ease,  does  not  appear 

I  have  been  paid. 
In  McKay  v.  Fee,  20  U.  C.  Q.  B.  268,  re- 

ivery  of  interest  due  under  a  collateral 
agreement  entered  into  in  consideration  of 
an  extension  of  time  on  some  promissory 
notes  wBS  denied  after  the  payment  of  a 
judgment  rendered  in  a  suit  on  such  Dotea, 
in  which  the  payee  sought  to  recover  the  ad- 
ditional interest,  but  abandoned  the  claim 

id  took  judgment  merely  for  the  amount 
of  the  notes  and  the  interest  provided  for 
therein. 

1,  where  the  holder  of  a  promissory  note 
secured  by  mortgage  brought  an  action 
thereon,  but  by  mistake  claimed  less  inter- 
est than  was  due,  and  recovered  judgment, 
which  judgment  was  paid,  it  was  held  in 
Darlow  t.  Cooper,  34  Beav.  281,  that  he 
could  not  thereafter  maintain  im  action  in 
equity  to  foreclose  the  mortgage,  and  thus 
collect  the  balance  of  the  interest.  See  al- 
so Beer  t.  Foakes,  L.  R.  11  Q.  B.  Div.  221, 
s.  c.  on  appeal  L.  R.  9  App.  Cas.  606,  G4 
L.  J.  Q.  B.  N.  S.  130,  51  L.  T.  N.  S.  833,  33 
Week.  Rep.  233,  1  Eng.  Rul.  Cos.  370,  and 
Pacific  R.  Co.  V.  United  States,  168  U.  S. 
118,  39  L.  ed.  918,  15  Sup.  Ct.  Rep.  766. 


In  some  cases,  a  demand  has  been  made 
for  the  interest,  or  a  protest  offered  at  its 
nonpayment.  Such  a  demand  or  protest 
does  not  change  the  rule  that  payment  of 
the  principal  sum  due  prevents  recovery  of 
the  interest,  if  the  obligee  afterwards  ac- 
cepts the  principal.  The  courts  take  the 
view  that  where  there  ia  no  legal  compul- 
aion,  the  fact  of  protest  can  amount  to  noth- 
ing, in  view  of  the  other  fact  that  the  per- 
son knowingly  accepts  the  princioal  sum 
without  interest.     Forschirm  v.  Mechantes' 
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tion,  even  after  payment  of  priocipal,  and 
as  an  integral  part  of  tha  debt,  it  intereBt 
due  bf  the  specific  ternu  of  the  contract. 
In  that  class  of  cases,  as  is  said  in  IB  Am. 
t  Eng.  Enc.  Law,  2d  ed.  1033,  "there 
would  be  no  more  reason  for  holding  that 
the  payment  of  the  original  principal  ex- 
tinguished the  claim  for  interest  than  that 
a  part  payment  of  such  principal  destroyed 
the  right  to  the  remainder." 

But  can  the  position  of  plaintiff's  counsel 
be  supported  by  the  principles  enunciated 
or  the  resBoningH  applied  in  the  Virginia 
and  West  Virginia  cases  relied  upon!  The 
cases  referred  to  are  tho»e  already  cited, 
ot  McVeigh  v.  Howard,  87  V».  603,  13  S.  E. 
31;  Roberta  *.  Cocke,  28  Oratt.  207;  Kent 
V.  Kent,  28  Gratt  810,  and  Shipmsn  *. 
Bailey,  20  W.  Va.  140.  It  is  argued  that 
these  cases  regard  interest,  where  the  prom- 
ise to  pay  interest  is  either  express  or  im- 
plied, not  in  the  nature  of  damages,  but  as 
an  integral  part  of  the  debt.  The  propoai- 
tion,  so  far  as  it  is  applicable  to  express 
promises,  is  correct,  but  ws  do  not  regard 
the  language  of  the  decisions,  by  implica- 
tion or  otherwise,  as  supporting  the  propo- 
sition respecting  interest  recoverable  on  an 

4  T.  Bank,  137  App.  Div.  140,  122  N.  Y. 
Supp.  ]68i  Oraveson  v.  Odd  Fellows'  Tem- 
ple Co.  8  Ohio  S.  k  C.  P.  Dec.  287;  Tuttle  v. 
Xuttle,  12  Met.  56J,  46  Am.  Dec.  701. 

And  even  though  the  obligee  claimed  to 
hare  reserved  bis  legal  right,  it  was  held 
not  to  change  the  rule,  in  Riley  v.  Max- 
well, 4  Blatcbf.  237,  Fed.  Css.  No.  11,838. 

And  in  Craves  v.  Saline  County,  43  C. 
C.  A.  414,  104  Fed.  SI,  tbe  fact  that  the 
principal  of  interest  coupons  was  accepted 
under  protest  was  held  not  to  change  the 
rule  that  the  payment  of  tbe  principal  ex- 
tinguishes the  claim  for  interest. 

So,  in  Cutter  v.  New  York,  B2  N.  Y.  166, 
the  fact  that  a  protest  was  made  at  the  time 
of  accepting  the  principal  was  held  to  make 
no  difference  in  the  rule. 

In  Hohbs  V.  United  States.  19  Ct.  01.  220, 
where  the  claimant  demanded  interest,  and 
was  told  that  the  appropriation  was  short, 
and  then  took  the  principal,  he  was  allowed 
to  recover,  but  on  the  ground  that  the  in- 
terest provided  bv  statute  is  contractual. 
Bo,  in  Devlin  v.  New  York,  131  N.  Y.  123. 
30  N.  E.  4S,  where  there  was  a  protest  made 
'  at  not  receiving  the  interest,  a  recovery  of 
the  interest  was  afterwards  allowed,  but  on 
the  ground  that  it  was  contractual.  And  in 
National  Bank  v.  Mechanics'  Nat.  Bank, 
94  U.  S.  437,  24  L.  ed.  176,  demand  was 
made,  but  recovery  of  Interest  allowed  on 
other  grounds. 

See  also  Middaugh  v.  Elmlra,  23  Hun,  TB, 
suprn  1  B-dwell  v.  Preston.  88  C,  C.  A.  Ifl, 
J80  Fed.  053,  supra;  Chase  v.  Manhardt,  1 
Bland,  Ch.  333,  supra,  and  Snowden  v. 
Thomas,  4  Harr.  t  J.  336,  supra.  See  also 
Lumley  v.  Musgrave,  4  Bing.  N.  C.  9,  8 
Hodees,  S4T.  1  Jnr.  790,  6  Scott.  280,  T  L. 
40  L.R.A.(N.8.) 


implied  promiae.  MeVeigli  v.  Howard  waa 
an  action  on  tha  following  contract : 

tIO,000.  Richmond,  Va.,  Jan'y  Otb,  1S78. 
In  Gonsideratitm  of  professional  services 
rendered  to  ma  by  John  Howard,  Esq.,  I 
owe,  and  hereby  promise  to  pay  to  him, 
ten  thousand  dollars.  Witness  my  hand  and 
seal  this  day,  and  year  above  written. 
[Seal.]  W.    N.    McVeigh. 

Tbe  only  point  for  decision  in  that  case 
was,  from  what  time  interest  on  tbe  bond . 
sued  on  should  be  allowedl  It  was  held 
that  the  court  below  properly  instructed  ths 
jury  that  interest  should  go  from  its  date 
predicating  its  judgment  on  the  decisions 
of  Chapman  v.  Shepherd,  24  Gratt.  377; 
Roberts  v.  Cocke,  28  Gratt.  207,  Cecil  v. 
Hicks,  29  Qratt.  1,  26  Am.  Rep.  391;  Cecil 
V.  Dcyerle,  28  Gratt.  775,  and  Kent  v.  Kent, 
28  Gratt.  840.  The  language  of  Judge 
Burke  in  Roberts  v.  Cocke,  and  of  Moncure, 
President,  in  Kent  v.  Kent,  quoted  in  that 
case,  is  especially  relied  on  here.  Judge 
Burks  said:  "It  has  always  been  lawful  in 
Virginia  for  parties  to  contract  for  the 
payment  of   interest  for  the   use  and  for- 

J.  C.  P.  N.  S.  48,  and  Lumley  v.  Hudson, 
4  Bing.  N.  C.  15,  5  Scott,  238,  where  the 
fact  was  mentioned  at  the  time  of  receiving 
payment,  that  the  interest   was  due. 


But  where  there  has  been  an  express 
agreement  between  the  parties  that  the 
question  as  to  the  right  to  recover  interest 
should  be  reserved  and  determined  by  an  ac- 
tion to  be  brought  by  the  plaintiff  therefor, 
the  receipt  of  the  principal  sum  does  not 
bar  the  right  to  recover  interest.  Grote  v. 
New  York,  190  N.  Y.  236,  82  N.  E.  1088,  re- 
versing 117  App.  Div.  768,  102  N.  Y.  Supp, 
977. 

Where  the  question  of  interest  ii  .  , 
ly  reserved  for  future  litigation  at  the  t. 
of  the  receipt  of  tbe  principal,  such  receipt. 
is  no  bar  to  the  recovery  of  the  interest. 
Burr  V,  Burch.  E  Crancb.  C.  C,  500.  Fed. 
Cas.  No,  2,187   (payment  of  a  legacy). 

In  Eames  v.  Cushman,  ]3S  Mass.  673,  the 
question  of  interest  was  agreed  to  be  left 
open,  and  a  recovery  was  allowed. 

So,  the  court  in  Bronner  Brick  Co.  v.  M. 
M.  Cauda  Co.  IB  Misc.  SBl,  42  N.  Y.  Supp. 
14,  holds  that  if  sn  express  agreement  is 
made  reserving  the  question  of  interest, 
payment  of  principal  does  not  bar  right  to- 

However,  In  Moore  v.  Fuller.  47  N.  C. 
[Z  Jones.  U)  205,  an  agreement  to  submit 
tbe  question  of  lisbility  for  interest  on  a 
bond  to  arbitration  was  held  not  to  save 
the  obligee's  rigbt  to  recover  interest  there- 
on, but  it  is  suggested  that  there  might  b* 
a  remedy  on  the  award.  W,  A.  B. 


1B12. 


BENNETT  v.  FEDEBAL  COAL  ft  C.  CO. 


Ml 


bekraaee  of  money  irithin  the  limit*  pre- 
scribed bf  statute;  and  in  the  absence  of 
any  express  agreement  for  the  payment  of 
interest,  in  obligations  for  tbe  payment  of 
certain  sum  of  money  on  demand  or  on 
given  day,  interest  on  the  principal  bui 
from  the  time  it  becotnee  payable  is  ' 
legal  incident  of  the  debt,  and  the  right  t 
it  is  founded  on  the  presumed  intention  of 
the  piirties,' "  Judge  Moncure  said:  "A 
bond  payable  on  demand,  .  .  .  or  on  a 
certain  day,  bears  interest  from  the  time 
it  is  paynble,  according  to  the  well-settled 
law  of  til  is  state,  unless  there  be  some  con- 
tract, express  or  implied,  between  the  par- 
ties, or  some  extraordinary  or  peculiar  cir- 
cumstances, showing  that  sueb  interest  was 
not  to  be  paid;  and  tiic  burden  of  proving 
such  contract  or  circumstances  devolves  on 
the  party  who  seelcs  to  avoid  such  payment. 
In  the  absence  of  such  proof,  the  obligation 
for  the  payment  of  interest  is  as  much  a 
matter  of'  contract  in  the  case  as  the  obli- 
gation for  the  payment  of  the  principal." 
We  see  little  in  the  language  ol  either  of 
tliese  judges  to  support  the  contentions  of 
counsel.  Of  course,  interest  is  a  legal  inci- 
dent of  the  debt;  the  text-books  and  deci- 
sions from  other  states,  cited,  so  treat  it. 
And  it  ia  true  also,  as  said  by  Judge  Mon- 
cure,  absolutely,  that  when  the  contract  is 
express,  as  it  was  in  the  case  lie  then  bad 
under  consideration,  and  in  a  certain  sense 
when  the  contract  to  pay  interest  is  implied, 
that  "the  obligation  for  the  payment  of  in- 
terest is  as  much  a  matter  of  contract  in  the 
case  as  the  obligation  for  the  payment  of 
the  principal."  But  to  say  ttiat  the  inter- 
est is  a  legal  incident  of  tlie  debt  in  either 
case,  or  is  a  matter  of  contract,  is  not 
equivalent  to  saying  that  the  interest,  where 
the  contract  is  implied,  is  an  integral  part 
of  the  debt,  recoverable  by  separate  action 
after  payment  of  principal-  None  of  the 
Virginia  decisions  justify  this  conclusion. 
Quite  the  contrary  we  think. 

We  have  only  found  one  line  of  decisions 
noting  any  exceptions  to  the  general  rule. 
One  instance  is  where  interest  is  given  by 
statute  for  delay  in  paying  money  for  land 
taken  by  condemnation,  as  in  Devlin  v. 
New  Yor*,  131  N.  Y.  123,  30  N.  E.  45.  An- 
other instance  is  where  a  charter  law  of  a 
city  provided  that  warrants  issued  for  re- 
pairing sewers  should  bear  interest,  supple- 
mented by  a  resolution  of  council,  as  in 
Bmith  v.  Bnffalo  (Sup.)  30  N.  Y.  Supp.  BBI, 
where  it  was  held  that  the  interest  became 
thereby  ingrafted  in  the  debt  itself.  An- 
other instance  is  where,  pursuant  to  an  act 
of  the  legislature,  a  railroad  company  by 
resolution  ordered  that  subscribers  to  stock 
be  allowed  interest  on  instalments  as  paid, 
(o  be  payable  in  stock,  the  interest  to  be 
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carried  to  the  credit  of  the  stockholder  ■!!• 
nualty,  as  in  Ohio  v.  Cleveland  A  T.  B.  Co. 
6  Ohio  fit.  480.  A  pertinent  point  of  the 
syllabus  in  that  case  is;  "Interest  follows 
the  principal  as  an  incident  to  it,  so  long 
as  it  remains  an  incident;  but  where  it  is 
separated  and  set  apart  from  the  principal 
by  actual  payment,  or  by  being  carried, 
when  due,  to  the  credit  of  the  owner  of  the 
principal,  in  his  account  with  the  debtor, 
and  this  in  pursuance  of  a  provision  in  the 
contract  creating  and  defining  the  principal 
debt,  it  is  so  separated  and  disjoined-  from 
the  principal  as  to  cease  to  be  an  incident 
to,  and  does  not  follow,  it."  The  case  hero 
cannot  be  brouglit  within  the  principles  of 
either  of  these  exceptional  cases. 

Lastly,  as  to  the  elTeet  of  the  receipt. 
On  the  theory  that  the  interest  sought  to  be 
recovered  here,  supposed  to  be  due  by  the 
implied  agreement  to  pay  interest,  is  an 
integral  part  of  the  principal  debt,  end  re- 
coverable by  separate  action,  plaint ifTs 
counsel  have  argued  that  the  receipt  for 
the  principal  jvithout  interest,  under  pro- 
test, docs  not  estop  the  plaintiff  from  re- 
covery of  the  interest  sued  for  in  this  ac- 
tion. They  rely  especially  upon  our  recent 
case  of  Nixon  v.  Kiddy,  60  W.  Va.  3SS,  OS 
S.  E.  600,  and  eases  there  cited.  This  case 
holds  that  "payment  by  a  debtor,  and  re- 
ceipt by  the  creditor,  of  a  less  sum  than  is 
due  upon  an  undisputed  liquidated  demand, 
is  not  satisfaction  of  the  debt,  although  the 
creditor  agrees  to  accept  it  as  such,  if  there 
be  no  release  under  seal  or  no  new  consid- 
eration given  as  to  the  part  left  unpaid." 
Of  course,  if  counsel's  premises  were  well 
founded,  their  conclusion  would  follow  and 
this  decision  would  apply.  But  if,  as  we 
hold,  interest  on  an  implied  promise  to  pay 
is  only  an  incident  to  the  debt,  fallowing  it, 
as  was  said  in  ITatcher  v.  Lewis,  4  Rand. 
(Va.)  152,  as  the  shadow  the  substance, 
and  not  an  integral  part  of  the  debt,  the 
argument  wholly  fails.  The  old  common-law 
rule  followed  in  Nixon  v.  Kiddy,  long  since 
abolished  in  Virginia  (Va.  Code,  1887,  chap. 
134,  g  2858  [Code  1004,  p.  1499]),  has 
always  ijeen  regarded  a  harsh  one,  and  one 
that  ought  not  to  he  extended  by  judicial 
interpretation  beyond  its  present  limits. 
Quoting  from  Brooks  v.  White,  2  Met.'  283, 
37  Am.  Dec.  05,  and  other  cases,  Peels-,  Ch. 
J.,  in  Wescott  v.  Waller,  47  AIh.  402,  snys: 
"  'This  rule,  which  obviously  may  be  urged 
in  violation  of  good  faith.  Is  not  to  be  ex- 
fended  beyond  its  precise  import;  and  wlien- 
ever  the  technical  reason  for  its  application- 
does  not  exist,  the  rule  itself  is  not  to  be 
applied.'  And  in  the  case  of  Johnson  t. 
Brannan,  6  Johns.  288,  the  court  speaks  of 
it  as  'that  rigid  and  rather  nnreasonable 
rule  of  tbe  old  law.'      Being  a  rigid  rule. 
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and  the  reaaoDB  for  it  oot  altogether  aatiB- 
lactory,  it  might  be  expected  that  caaei 
would  arise  that  would  constrain  the  court*, 
to  prevent  injustice  and  a  violation  of  good 
faith,  to  treat  ae  exceptioDS  to  it.  Thia  we 
find  to  be  the  ease." 

For  these  reasons  w»  are  not  disposed  to 
applj  the  rule  to  interest  due  bj  implied 
agreement,  and  where  it  is  not  carried  Id 
the  contract  as  an  integral  part  of  the  debt. 

DnE9  tlie  fact  that  plaintifF  may  have  re- 
ceived and  receipted  for  tlie  principal  undei 
protest,  c)iange  tlie  effect  of  his  action  T  The 
authorities  sa;,  no.  22  Cjc.  1573,  and  cases 
-cited  in  note  BO. 

We  see  no  merit  in  the  point  that  the 
item,  "to  one  dump  cart,  SSO,"  sued  for,  left 
a  part  of  the  principal  of  the  debt  unpaid, 
entitling  plaintiff  to  sue  for  it,  and  for  in- 
terest on  the  whole  debt.  At  the  time  of  the 
settlement  defendant  owed  plaintiff  nothiug 
for  the  cart.  He  had  not  sold  it  to  defend- 
ant; defendant  had  not  bought  it  from  him. 
The  item  was  then  no  part  of  any  debt  de- 
fendant then  owed  plaintiff.  Plaintiff  had 
left  the  cart  on  defendant's  premisos;  the 
latter  was  at  moat  a  mere  bailee.  No  de- 
mand was  ever  made  for  the  cart;  if  plain- 
tiff had  wanted  it,  he  could  have  gone  and 
gotten  it  no  doubt,  as  he  had  gotten  other 
carts  left  hy  him  on  the  premises.  It  is 
plainly  evident  that  the  purpose  of  adding 
the  item  to  the  account  sued  for  was  to 
avoid  the  effect  of  the  settlement  and  receipt 
of  December  4,  190e.  This  Is  no  such  case 
as  iras  presented  in  Walker  T.  Norfolk  &  W. 
R.  Co.  67  W.  V».  273,  87  8.  E.  722. 

Our  conclusion  is  to  affirio  the  judgment. 

Brannon,  P.,  absent. 

Poffenbarcer,  J.,  concurring  i 

Yielding  to  the  weight  of  authority,  I 
eoDCur  in  this  decision;  but,  to  my  mind,  it 
involves  a  contradiction.  An  implied  con- 
tract to  pay  money  as  interest  or  upon  any 
other  valid  consideration  is  just  as  binding 
as  an  express  contract.  There  is  or  is  not 
an  implied  contract  to  pay  interest  for  the 
use  of  money  retained  after  it  has  become 
due  and  payable.  Our  decisions  say  there 
is,  and  money  due  is  not  satisfied  by  any- 
thing short  of  payment  or  a  release  in  some 
form.  The  receipt  is  not  conclusive,  and 
the  parol  evidence  shows  the  amount  re- 
ceived was  not  accepted  as  payment  In  full. 
If  the  interest  was  due  by  contract,  it  could 
not  be  satisfied  or  its  existence  n^atived 
by  mere  conduct  affording  ground  for  a  con- 
trary inference. 

The  rule  here  adopted  will  often  work  in- 
justice, as  it  has  done  here.  A  debtor  may 
refuse  payment  and  threaten  defenses,  as  a 
meaiiB  of  forcing  a  cnditor  who  is  not  in 
40  L.E{.A(N.S.l 


a  situation  to  suffer  delay  without  great 
hardship,  to  accept  the  principal  sum  with- 
out the  interest,  and  thus  escape  payment 
of  a  part  of  what  he  justly  owes.  L^al 
rules  should  make  provision   against  aucli 

Wllllnms,  J.,  unites  in  tbia  criticism. 
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KnUnent  domatn  —  electric  companies 

—  oonstituClonalltj, 

1.  The  legislature  may  authorize  the  tak- 
ing of  private  property  for  public'  use,  upon 
making  provision  for  just  compensation 
therefor,  by  electric  power,  heat,  light,  and 
traction  companies.  Clause  6  of  chapter  13, 
Acts  (Ex.  Sess.)  1907  (Code  Supp.  IBOP, 
chap.  42,  %  2,  c1.  6),  amending  and  re-en- 
acting 12,  cl.  e,  chap.  42,  Code  1809  (Code 
1906,  chap.  42,  %  2,  cl.  6],  is  not  an  un- 

Headnotes  by  Whjjaub,  P. 

Note. —As  to  whether  the  generation  of 
electricity  for  sale  to  the  public  for  pur- 
poses of  power  is  a  public  use  for  which  the 
power  of  eminent  domain  may  be  exercised, 
see  notes  to  State  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  Co.  2  LJt.A. 
(NS.)  S42,  and  Walker  v.  Shasta  Power 
Co.  19  L.R.A.{N.S.)  725.  And  see  also 
later  cases,  State  ex  rel.  Dominick  v.  Su- 
perior Ct  21  L.R.A.(N.S.)  448,  and  Wiscon- 
sin River  Improv.  Co.  t.  Pier,  21  L.R.A. 
(N.S.}  638. 

Whether  the  furnishing  of  water  and 
water  power  to  t^e  public  for  manufacturing 
purposes  is  such  a  publiepurpose,  see  note 
to  Jacobs  V,  Clearview  Water  Supply  Co. 
21  LJ{.A.(N.S.)  410,  and  subsequent  case. 
State  ex  rel.  Wausau  Street  R,  Co.  v.  Ban- 
croft, 38  L.Rjl.(N.S.)   626. 

For  effect  of  offer  to  serve  public  on  right 
to  resort  to  eminent  domain  in  aid  of  at- 
tempt to  transmute  water  power  into  elec- 
tricity for  sale,  see  note  to  Jones  v.  North 
Georgia  Electric  Co.  6  L.R.A.(N.8.)   122. 

As  to  exercise  of  power  by  one  corporation 
for  a  public  purpose  to  be  served  by  an- 
other, see  note  to  State  ex  ret.  Dominicic  v. 
Superior  Ct.  21  L.H.A.(N.S.)  448;  and  aa 
to  combination  of  public  and  private  usea, 
see  note  to  Wisconsin  River  Improv.  Co.  v. 
Pier,  21   L.R.A.{N.S.)   638: 

Generally,  as  to  judicial  power  orer  the 
right  of  eminent  domain,  see  note  to  Grafton 
V.  St.  Paul,  M.  &  M.  R.  Co.  22  L.B.A.(NA) 
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warranted   exerciBe    by   the    l^tslature   of 
the  power  of  eminent  domftin. 
Same  —  necessity  —  legislative  qneBtion 
—  public  service. 

2.  Whether  it  is  expedient,  appropriate, 
or  neceasary  to  provide  loi  a  public  service 
of  a  particular  kind  or  character  la  a  leg- 
islative, not  a  judicial,  question. 

Same  —  coarta  —  Bcop«  oC  Inqnlry, 

3.  Courts  are  limited  in  their  inquiry  to 
the  question  whether  the  particular  service 
provided  for  is  a  public  service. 

Same  —  power  to  confer  —  foreign  cor- 

4.  The  lefiislature  may  select  the  afnencies 
throuich  which  it  will  exercise  the  right  oi 
eminent  domain,  including  foreign  corpora- 
Same  —  statnles  —  construction. 

5.  Section  30.  chap.  54,  Code  1900,  con- 
fers upon  foreign  electric  po^cr,  light,  heat, 
and  traction  companies  that  have  complied 
with  the  conditions  of  law  entitling  them 
to  do  business  in  this  state,  and  that  pro- 
pose to  serve  the  public,  equal  right  of  emi- 
nent domain  with  like  domestic  companies, 
and  subjects  them  to  the  same  regulations, 
restrictions,   and   liabilities. 

(December  6,  19J1.} 

EBUOR  to  the  Circuit  Court  for  Pres- 
ton County  to  review  an  order  affirm- 
ing a  report  of  the  Commissioners  in  a 
condemnation  proceeding,  fixing  the  com- 
pensation to  be  pnid  to  defendant  for  land 
owned  by  her,  and  investing  plaintiffs  with 
tlie  title  to  said  land.     Affirmed. 

The  facts   are  stated  in  the  opinion. 

Mr.  J.  R.  Trotter  tor  plaintiiT  in  error. 

Messrs.  P.  J.  Crogan  and  A.  Bliss  Mc- 
Cmm,  tor  defendant  in  error: 

The  sovereign  right  and  power  of  emi- 
nent domain  can  be  delegated  to  corpora- 
tions or  other  agencies  of  the  state;  and 
when  private  corporations  are  so  author- 
ized to  do,  then  private  pecuniary  interests 
do  not  preclude  their  being  regarded  as 
public  agencies  in  respect  to  the  public 
good   sought   to   he    accomplished. 

Alexandria  &  F.  R.  Co.  v.  Alexandria  & 
W.  R.  Co.  76  Va.  780,  40  Am.  Rep.  743; 
Charleston  &  8.  Bridge  Co.  v.  Comatock,  38 
W.  Va.  8S3,  IS  B.  E.  60;  Brannon,  14th 
Amend.  1S3. 

It  is  the  province  of  the  legislature  to 
declare  the  public  uses  for  which  private 
property  may  be  taken.  This  power  is 
only  limited  by  constitutional  provisions, 
and  of  these  the  courts  take  cognizance 
and  eventually  decide  as  to  the  constitu- 
tionality of  the  law. 

Painter  v.  St.  Clair,  S8  Va.  9S,  34  S.  E. 
9S9;  Alexandria  t  F.  R.  Co.  t.  Alexandria 
t  W.  R.  Co.  75  Va.  780,  40  Am.  Rep.  743; 
Charleston  Natural  Gas  Co.  v.  Lowe,  62  W. 
Va.  604,  44  B.  E.  410. 
40  L.R.A.(Nil.) 


Laws  giving  electric  light,  beat,  and  pow- 
er companies  the  power  of  eminent  do- 
main  are  constitutional. 

Griffin  V,  Goldsboro  Water  Co.  122  N. 
C,  20G,  41  L.R.A.  240,  30  S.  B.  319;  Cin- 
cinnati, H.  t  D.  R.  Co.  V.  Bowling  Green, 
57  Ohio  St.  338,  41  L.R.A.  422,  49  N.  E. 
121;  Rockingham  County  Light  k  P.  Co. 
V.  Hobbs,  72  N.  H.  631,  66  L.R.A.  681,  68 
Atl.  46;  Minnesota  Canal  &  Power  Co.  v. 
Koochiching  Co.  97  Minn.  429,  6  L.R.A. 
(N.S.)  638,  107  N.  W.  405,  7  Ann.  Gas. 
1182)  Minnesota  Canal  t  Power  Co.  v. 
Pratt,  101  Minn.  197,  11  L.Rji.(N.S.) 
106,  112  N.  W.  305;  Cooley,  Const.  Lira. 
7th  ed.  786-789;  Clark  v.  Nash,  198  U.  S. 
361,  40  L.  ed.  1085,  2S  Sup.  Ct.  Bep.  676, 
4  Ann.  Cas.  1171;  Jones  v.  North  Georgia 
Electric  Co.  126  Ga.  618,  8  L.R.A.fN.S.) 
122,  64  S.  E.  86,  6  Ann.  Cas.  628;  Nolan 
V.  Central  Georgia  Power  Co.  134  Ga.  201, 
87  S.  E.  858;  Walker  v.  Shasta  Power  Co. 
19  L.R.A.(N.S.)  725,  87  C.  C.  A.  660,  160 
Fed.  856;  nollister  v.  State,  9  Idaho,  8, 
n  Pac.  64];  Grande  Ronde  Electrical  Co. 
V.  Drake,  46  Or.  243,  78  Pac.  1031;  Re 
Niagara,  L.  ft  O.  Power  Co.  Ill  App.  DIv. 
688,  97  N.  Y.  Supp,  863;  Jacobs  v.  Hear- 
view  Water  Supply  Co.  220  Pa.  388,  21 
L.RA(N.S.)  410,  80  Atl.  870;  State  eit 
rel.  Dominick  *.  Superior  Ct.  52  Wash.  196, 
21  L.K.A.(N.S.)  448,  100  Pac.  317;  Wis- 
consin River  Improv.  Co.  v.  Pier,  137  Wis. 
325,  21  LJt.A.{N.S.)   638,  118  K  W.  857. 

Wllllsius,  p.,  delivered  tfae  opinion  of  tho 

Elizabeth  Listen  has  obtained  a  writ  of 
error  to  an  order  of  the  circuit  court  of 
Preston  county,  made  in  a  condemnation 
proceeding  against  her  by  the  Pittsburg 
Hydro  Electric  Company,  investing  iaid 
company  with  the  title  to  15.46  acres  o| 
her  land  at  the  fork  of  Cheat  river  and 
Big  Sandy  creek,  in  Preston  county.  West 
Virginia,  upon  payment  to  her,  by  it,  of 
the  sum  of  9600,  ascertained  by  commis- 
sioners appointed  in  the  manner  provided 
by  law  to  be  a  just  cunpensatioD  therefor. 

Condemnation  proceedings  were  insti- 
tuted by  virtue  of  chapter  13,  Acts  [Ex 
Sees.]  1907,  amending  and  re-enacting  |  2 
of  chapter  42,  Code  1890.  That  portion 
of  the  act  applicable  to  this  case  ia  as 
follows,  vise.:  "Sec.  2.  The  public  uses 
for  which  private  property  may  be  taken 
□r  damaged  are  as  follows:  .  .  .  Sixth. 
For  telegraph  and  telephone  companies  and 
electric  power,  heat,  light,  and  traction 
companies,  when  for  publio  nse.  That  tele- 
phone and  electric  light,  beat,  traction,  and 
Dower  companies  desiring  to  extend  their 
lines  in  this  state  may  place  poles  and 
wires  along  any  county  road,  by  and  with 
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the  conMnt  of  the  county  court  through 
which  auch  lines  m&j  pau;  provided,  that 
all  Buch  poles  and  wires  shall  be  placed 
and  erected  bo  as  not  in  anyway  to  inter- 
fere with  the  public  use  of  Bucb  road,  or 
with  any  fruit  or  shade  trees,  or  with  any 
private  property ;  and  provided,  further, 
that  when  any  such  company  desirei  to 
erect  its  poles  along  any  street  of  any  in- 
corporated city,  town,  qr  village,  tbe  con- 
sent of  the  council  of  such  city,  town,  or 
village  shall  first  be  obtained.  Provided. 
that  any  power  company  using  or  occupy- 
ing any  highway  under  this  act  shall  fur- 
.  nish  to  any  person,  company,  or  corpora- 
tinn,  along,  upon,  or  near  its  line  or  lines, 
desiring  the  same,  every  kind  of  service  at 
the  minimum  charge  for  like  services 
charged  to  any  other  person,  company,  or 
corporation  for  like  service,  and  upon  the 
same  terms,  if  amount  of  power  coDsumed 
and  conditions  and  expenses  to  such  power 
company  be  the  same;  should  at  any  time 
the  power  generated  by  any  power  com- 
pany be  insufficient  to  furnish  all  persons, 
companies,  and  corporations  the  amount 
of  power  desired,  such  power  company  shall 
first  serve  municipal  corporations  having 
contract  therefor;  second,  persons,  compa- 
nies, or  corporations  engaged  in  manufac- 
ture or  transportation;  and  third,  indi- 
vidual customers.  Any  violation  of  any 
provisions  of  this  clause  shall  work  a  for- 
feiture of  all  rights  acquired  under  it." 

The  constitutionality  of  this  statute  is 
assailed  by  counsel  for  Mrs,  Liston,  on  the 
ground  that  it  authorizes  the  taking  of  pri- 
vate property  for  private  use,  which  is  in 
violation  of  the  spirit  of  tbe  Constitution. 
The  authorities  uniformly  hold  that  the 
eminent  domain  exists  only  for  the  public 
welfare,  and  that  private  property  cannot 
be  lawfully  taken  for  private  uses.  The 
exercise  of  the  sovereign  power  for  such 
a  purpose  would  be  a  usurpation  of  power 
never  delegated  to  the  state  by  the  people, 
an  unwarranted  invasion  of  the  rights  of 
private  property,  which  has  always  been 
a  right  sacred  in  the  eyes  of  the  English 
common  law,  and  still  held  sacred  by  the 
laws  of  all  the  states  of  the  Union.  An 
owner  of  property  can  only  be  compelled 
to  surrender  it  to  subserve  the  public  good : 
and  even  then  only  when  just  compensa- 
tion is  paid  to  him,  or  secured  to  be  paid 
Ko  court,  BO  far  aa  we  know,  has  ever 
held  that  private  property  can  be  taken 
for  private  use.  And,  on  the  contrary,  none 
of  them  bold  that  a  state  cannot  lawfully 
take  private   property  for  public  use, 

Lewie,  in  his  encellent  work  on  Eminent 
Domain  (3  I),  deflnea  "eminent  domain" 
to  be  "the  right  or  power  of  a  sovereign 
state  to  appropriate  private  property  to  > 
40  LJt.A.{N.S.) 


partienlar  uses,  for  the  purpose  of  promot- 
ing the  general  welfare."  It  is  an  inher- 
ent, inalieqable,  sovereign  right,  and  lies 
dormant  in  the  state  until  the  legislature 
sees  fit  to  exercise  it,  either  directly,  or 
by  investing  some  corporation  or  individual 
with  the  power  to  exercise  it.  It  is  in- 
teresting to  note  the  various  purposes  for 
which  the  legiBlatures  of  the  states  have 
succcBSively  exercised  the  power  of  eminent 
domain,  as  discovery  and  invention  would 
bring  about  new  social  and  economic  con- 
ditions calling  for  its  exercise  in  relation 
to  some  matter  not  theretofore  thought  of. 
In  the  early  history  of  our  country  the 
needs  of  the  public  were  few,  and  tiie  emi- 
nent domain  was  exercised  in  respect  to  n 
very  limited  number  of  subjects.  Orist- 
mills  and  highways  were  about  tbe  first, 
and  for  some  time  the  only,  material  things 
in  which  the  public  had  a  common  use. 
But  since  the  advent  of  steam  and  electric 
power,  many  water  mills  which  once  flour- 
ished, served  large  communities,  have 
passed  into  disuse.  And  while  the  old 
mill  acts  are  still  retained  as  part  of  the 
law  of  this  state,  they  are  seldom,  if  ever, 
invoked  in  condemnation  procee dings.  At 
first  public  roads,  turnpikes,  canals,  and 
navigable  streams  furnished  the  only  means 
for  travel  and  commerce;  but  later  on, 
when  steam  began  to  be  used  as  a  motive 
power,  the  eminent  domain  was  applied  in 
the  promotion  of  railroad  development,  as 
another  means  of  serving  the  public.  The 
following  are  some  of  ths  many  sdbjects 
which  the  legislatures  of  many  of  the  states 
have  deemed  of  sufScient  public  utility 
to  justify  the  taking  of  private  property. 
vis.:  Gristmills,  public  roads  and  turn- 
pikes, steam  and  street  railroads,  canals, 
pipe  lines  for  carrying  water,  oil,  and  gas, 
sewers  and  drains,  public  buildings,  in- 
cluding school  houses,  mining  privileges, 
irrigation  of  arid  lands,  and  drainage  of 
swamp  lands.  And  the  courts  have  uni- 
formly held  that  the  taking  of  private 
property  far  such  purposes  was  a  lawful 
exercise  of  the  state's  powef.  In  more  re- 
cent years  the  discovery  .  of  that  hidden, 
magic  force  known  as  electricity,  and  all 
the  varied  uses  to  which  it  has  been  ap- 
plied to  serve  the  wants  snd  conveniences 
of  mankind,  have  again  called  forth  the 
exercise,  by  the  state,  of  the  right  of  emi- 
nent domain,  for  a  purpose  not  thereto- 
fore contemplated.  Until  the  discovery  of 
this  new  force,  and  the  Invention  of  means 
by  which  it  could  be  transmitted,  con- 
trolled, and  applied,  so  as  to  give  light, 
heat,  and  power,  only  a  limited  use  could 
be  made  of  the  natural  waterfalls  which 
abound  in  this  state.  It  is  not  practicable 
to  transmit  water  power  a  very  great  dis- 
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tmnoe,  ftnd,  in  order  to  utilize  the  water- 
falta  as  a.  direet  motive  power  at  all,  mills 
Bad  factories  would  have  to  be  erected  near 
by,  and  very  toanj  ol  such  waterfalls  are 
found  in  aectiona  remote  from  railroads. 
But  these  waterfalls,  however  remote  from 
railroad  development,  maj  be  utilized  to 
develop  electric  it;,  and  electricity  poa- 
seeses  the  quality  of  being  separated  and 
transmitted  by  means  of  wire  over  hilt 
and  valley  for  a  long  distance,  without  a 
very  great  diminution  of  its  force.  By 
this  means  water  power  can  be  converted 
into  electric  poiver,  and  transmitted  over 
'  a  wide  area,  and  be  made  to  serve  the 
uses  of  a  greater  number  of  people,  than 
any  other  physical  force  yet  discovered. 
MoreoTer,  electricity  possesses  the  com- 
bined quAlities  of  beat,  light,  and  power, 
and  ia  therefore  capable  of  supplying  more 
of  man's  wants  and  needs  than  any  other 
natural  force  now  known.  For  some,  or 
all,  of  these  different  purposes,  it  is  now 
in  almost  universal  use  in  every  civilized 
country  on  the  globe.  But  electricity  is 
not  self-generating;  some  other  force  or 
power  is  necessary  to  produce  it.  Either 
■team  or  water  power  must  be  employed 
in  the  first  instance'  before  this  subtle  and 
indescribable  force,  known  as  electricity 
ia  developed.  And  the  legislature,  realizing 
that  the  numerous  natural  waterfalls  in 
the  state  could  be  made  to  serve  the  pub- 
lic through  the  means  of  "electric  power, 
heat,  light,  and  traction  companies,"  in- 
vested them  with  the  right  of  eminent  do- 
main. They  are  authorized  to  take  the 
lands  of  private  persons  upon  making  just 
compensation  therefor,  when  their  purpose 
is  to  serve  the  public.  Is  there  such  a  gen- 
eral demand  for  electricity,  for  heating  and 
lighting,  and  as  a  motive  power,  as  to 
warrant  the  legislature  in  extending  the 
right  of  eminent  domain  to  companies  cre- 
ated for  the  purpose  of  supplying  itf  This 
is  a  l^islative,  not  a  judicial,  question, 
and  the  legislature  has  answered  it  aflirm- 
atively  by  the  passage  of  the  act  in  ques- 
tion.    Its    answer    is    conclusive    on    the 

The  expediency,  or  propriety,  of  ejttend- 
ing  the  right  of  eminent  domain  to  any 
particular  aubject,  provided  each  member 
of  the  community  is  given  equal  right  and 
privilege  with  respect  thereto,  is  a  ques- 
■  tion  for  th«  legislature  only,  and  with  it 
the  courts  have  nothing  to  do,  Baltimore 
A  0.  R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co. 
17  W.  Va.  812j  Varner  v.  Martin,  21  W. 
Va.  534. 

The  only  question  which  the  courts  are 
authorized  to  determine  is  whether  or  not 
the  use  intended  is,  in  effect,  a  public 
«s«.  This  ia  conceded  to  be  a  judicial  ques- 
■*0L.B-A.(N.8.) 


tion.  1  Lewis,  Em.  I>om.  2d  ed.  j  2SI ; 
Varner  v.  Martin,  supra.  But  it  is  often 
a  perplexing  question.  A  public  use  has 
been  variously  described,  but  never  com- 
prehensively defined,  by  the  courts  and  by 
text  writers.  Judge  Cootey,  in  hia  excel- 
lent work  on  Constitutional  Limitations, 
7th  ed.  p.  766,  lays;  "We  find  oursclvea 
somewhat  at  sea,  however,  when  we  un- 
dertake to  define,  in  the  light  of  the  ju- 
dicial decisions,  what  constitutes  a  public 
use."  It  is  not  every  kind  of  benefit  that 
a  community  may  derive  from  an  enter- 
prise which  is  proposed  to  be  located  in 
ita  midat  that  wiU  justify  the  taking  of 
private  property.  A  merely  indirect  and 
collateral  benefit  ia  not  sufficient.  The 
public  must  ba^e  Borne  direct  and  certain 
right  or  intereat  in  it,  or  control  over  it. 
Each  ease,  however,  must  be  determined  by 
the  application  of  certain  general  and  well- 
recognized  prineiplea. 

Light,  heat,  and  power  ar«  easential  to 
the  comfort  and  convenience  of  the  people 
of  a  community,  and  electricity  is  capable 
of  aupplying  them.  Jt  can  be  diatributed  to 
each  member  of  a  community  in  such  quan- 
tity as  he  may  need.  It  may  not  only  be 
applied  in  operating  street  railwaya,  and 
in  the  running  of  large  factories,  but  the 
farmer  can,  if  he  wants  to,  utilize  it  in 
lighting  his  house,  and  in  operating  ma- 
chinery to  savf  wood  and  grind  grain  for 
his  family  and  cattle.  He  could  also  re- 
lievo his  wife  of  much  labor  by  using  it 
to  operate  the  washing  machine,  the  sew- 
ing machine,  and  the  chum.  But  it  is  not 
necessary  that  all  the  people  of  a  com- 
munity ahould  take  a  portion  of  the  elec- 
tric current  in  order  to  constitute  the  use 
of  a  public  one.  It  ia  auRicient  if  each 
member  of  the  community  has  an  equal 
right  to  a  portion  of  it  on  equal  terms 
with  every  other  member.  That  Hoifle  of 
the  residents  of  a  city  do  not  use  gas  for 
lighting  or  heating,  or  that  some  elect 
not  to  have  their  houses  supplied  with 
water  from  the  public  reservoir,  or  that 
some  refuse  to  avail  themselves  of  the  gen- 
eral convenience  afforded  by  (he  telephone, 
HfTords  no  reason  for  holding  telephone,  gas, 
water,  and  electric  power  and  ligbt  compa- 
nies not  to  be  public-service  corporations. 
All  the  residents  of  the  city  have  the  right 
to  these  conveniences,  on  the  same  terms 
with  tboie  citirena  who  do  enjoy  them,  and 
that  la  auflicient  to  determine  the  service 
to  be  a  public,  and  not  a  private,  uae. 

Many  statea  have  passed  statutes  similar 
to  our  own,  conferring  the  right  of  eminent 
domain  upon  electric  companies  chartered 
for  the  purpose  of  furnishing  light,  beat, 
and  power  to  the  public,  and  these  statutes 
bave  been  generally  upheld  by  the  courts 


608 


WEST  VIRGINTA  SUPBEME  COURT  OF  APPEALS. 


of  the 


U  conHtitntinK  a  proper 
rif^ht  of  eminent  domain.  1  l>eniB,  Em. 
Dom.  5  S6S,  and  numerous  cues  cited  in 
note  70.  We  liave  examined  nearly  all  of 
tlioBe  cases,  and  cite  the  following  specially 
aa  supporting  the  constitutionality  of  such 
statute*  r  Jones  v.  North  Geori;i»  Elec- 
tric Co.  126  Ga,  618,  6  L.R.A.(N.S.)  122, 
64  S.  E.  85,  5  Ann.  Cas.  G26;  Rockingham 
County  Light  A  P.  Co.  v.  Holibs,  72  N.  H. 
S3],  Se  L.R.A.  681,  58  Atl.  46;  McMeekin 
T.  Central  Carolina  Power  Co.  80  S.  C. 
eiZ,  129  Am.  St.  Rep.  885,  61  S.  E.  1020; 
Ingleaide  Mfg.  Co.  v.  Charleston  Light  & 
Water  Co.  7«  S.  C.  95,  66  S.  E.  084;  Stoy 
V.  Indiana  Hydraulic  Power  Co.  108  Ind. 
316,  76  N.  E.  1057;  Wisconsin  River  Im- 
prov.  Co.  T.  Pier,  137  Wis.  325,  21  L.R.A. 
(N.8.)  633,  118  N.  W.  867;  Minnesota 
Canal  &  Power  Co.  t.  Pratt,  101  Minn.  197, 
11  L.R.A.(N.S.t  JOS,  112  N.  W.  396;  Re 
Niagara,  L.  k  0.  Power  Co.  Ill  App.  Div. 
686,  97  N.  Y.  Supp.  853;  Helena  Power 
TmnsmissJon  Co.  v.  Spratt,  35  Mont.  108. 
8  L.R.A.[N.S.)  BB7,  88  Pac.  773,  10  Ann. 
Cm.  1055;  Grande  Ronde  Electrical  Co. 
T.  Drake,  46  Or.  243,  78  Pac.  1031;  Walker 
T.  Shasta  Power  Co.  19  L.R.A.(N.S.)  726, 
87  C.  C.  A.  660,  160  Fed.  867.  This  last 
case  involved  the  constitutionality  of  an 
act  of   California. 

The  provision  in  our  statute  granting 
electric  power,  beat,  light,  and  traction 
companies,  when  for  public  use,  the  right 
to  erect  their  poles  and  stretch  their  wires 
along  public  roads,  by  and  with  the  con- 
sent of  the  county  court,  and  if  in  a  city, 
town,  or  village,  by  and  with  the  consent 
of  the  authorities  thereof,  does  not  In- 
validate the  act.  Neither  Is  the  act  in- 
validated by.  the  provision  which  requires 
such  companies  to  furnish  service  to  pei^ 
aona  along  and  near  its  line,  when  it  occu- 
pies a  public  highway,  and  which  classi- 
fies the  public  to  be  served  into  three 
classes,  giving  the  preference;  First,  to 
municipal  corporations ;  second,  persons, 
companies,  and  corporations  engaged  in 
manufacture  or  transportation;  and,  third, 
individual  customers,  in  the  event  there 
is  not  sufficient  current  developed  to 
supply  all.  Buch  class  ifl cation  is  clearly 
within  the  legislative  jurisdiction,  and  does 
not  constitute  the  use  a  private  one. 

We  think  the  statute  is  constitutional, 
and  shows  wisdom  on  the  part  of  the  leg- 
islature. The  recent  discoveries  and  in- 
ventions by  means  of  which  electricity  has 
been  made  to  serve  the  wants  of  man  have 
created  a  demand  for  much  of  the  water 
power  of  this  state,  which  heretofore  could 
be  of  little  use,  was  of  comparatirely  small 
value,  and  which  for  ages  past  has  been 
allowed  to  fo  to  waste.  It  requires  more 
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capital  to  build  electric  plants  and  stritig 
wires  for  distributing  the  current  to  supply 
the  needs  of  the  people  than  is  generally 
possessed  by  the  individuals  who  happen 
to  bs  the  owners  of  much  of  the  water 
power,  now  made  valuable  because  of  its 
new  possible  use,  and,  in  order  that  it  may 
be  utilized  to  serve  the  public,  the  legis- 
lature has  seen  fit  to  clothe  such  corpora- 
tions as  are  chartered  for  the  purpose  of 
supplying  such  current  to  the  public  with 
the  right  of  eminent  domain.  A  hereto- 
fore wasted  natural  power  can  thus  be 
made  to  supply  a  public  need,  and  the 
state  still  retain  the  right  to  prescribe  rea- 
sonable regulations  for  the  protection  of 
the  public.  For  no  public-service  corpora- 
tion or  company  can  escape  this  inherent 
sovereign  power  which  is  always  reserved 
to  the  state.  1  Lewis,  Em.  Dom.  %  246; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Charleston  Natural  Gas  Co.  t.  Lowe, 
52  W.  Va.  662,  44  S.  E.  410. 

That  there  is  now  no  statute  Kgnlating 
the  charges  which  such  companies  mav 
make  for  services  to  be  rendered  is  imma- 
terial. It  is  time  to  prescribe  regulations 
when  the  company  is  ready  to  perform  the 
services.  Moreover,  it'  would  not  he  pos- 
sible to  determine,  correctly,  in  advance  of 
the  erection  of  the  company's  plant,  and 
the  ascertainment  of  the  cost  of  furnishing 
the  light,  power,  heat,  etc.,  what  would 
be  a  fair  and  reasonable  charge  therefor 
to  the   public. 

It  is  insisted  that  condemnor's  petition 
is  bad  because  it  does  not  aver  that  it 
has  a  contract  to  supply  any  municipal!^ 
or  company.  This  omission  is  immaterial. 
It  would  certainly  be  reversing  the  usual 
order  of  things  to  require  a  company  to 
obtain  a  franchise,  or  contract,  to  supply 
the  public  at  a  certain  fixed  rate,  before 
it  acquired  the  land  on  which  to  erect  ita 
plant,  and  before  it  could  know  whether 
it  would  ever  be  in  a  position  to  comply 
with  its  agreement.  After  the  company 
obtains  the  necessary  land  on  which  t^ 
build  ita  plant,  and  the  easements  neces- 
sary for  erecting  its  poles,  or  towers,  and 
stringing  its  wire,  it  may  then  be  able  to 
know  at  what  price  jt  will  be  able  to  serve^ 
the  public.  Before  this  is  sccomplished 
a  contract  as  to  price  would  be  much  a 
matter  of  speculation,  and  one  in  which  thp 
public  would  likely  be  the  loser.  State  ■ 
ex  rel.  Harlan  v.  Centralia-Chehalis  Eleptric 
R.  Power  Co.  42  Wash.  634,  7  L.R.A.(N.S.) 
108,  86  Pac.  344.  The  condemnor's  right 
depends,  not  upon  contract  to  supply 
at  a  certain  price,  made  in  advance,  but 
upon  the  law,  and  the  provisions  of  its 
charter.  It  is  bound  by  law,  being  a  pub- 
lic-serviea    corporation    invested    with    tht 
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right  of  eminent  domain,  to  use  the  prop- 
erty taken  for  the  purposes  set  forth  in 
its  petition,  and  the  order  of  the  eourt; 
an;  other  use,  when  the  public  needs  and 
demands  tbe  service,  woilld  be  a  perver- 
sion of  its  privilege  and  a  violation  of  its 
right 

There  is  nothing  in  the  condemnor's  peti' 
tion  which  would  indicSite  that  it  desires 
to  make  private  use  of  the  electricity 
whieb  it  proposes  to  generate.  It  alleges 
tliat  it  wants  the  land  "for  the  purpose 
of  the  supply,  storage,  and  transporta- 
tion of  water  and  water  power  and  electric 
power  for  commercial  and  manufacturing 
purposes,  and  for  public  purposes  and  pub- 
lic uses,  for  cities,  towns,  counties,  and 
other  municipal  corporations,  and  for  elec- 
tric street  and  interurban  railways,  to  be 
operated  for  public  purposes,  and  for  other 
internal  improvement  companies  in  Pres- 
ton county  and  elsewhere  in  the  sfat«  of 
West  Virginia,  and  for  all  public  purposes 
and  public  uses."  And  further,  tliat  it 
desires  to  proceed  at  once  In  Fleaeant  dis- 
trict in  Preston  county  to  erect  and  con- 
struct reservoirs  and  water  power  anc 
electric  power  plants,  for  the  storage  and 
transportation  and  supply  of  water  and 
water  power  and  electric  power  for  the 
aforesaid  purposes.  All  of  these  purposes 
are  certainly  consistent  with  tlie  public 
uses  declared  l^  the  statute.  It  should  not 
be  presumed  that  it  wants  the  land  for  a 
private  use  when  it  alleges  that  its  pur- 
pose is  to  serve  the  public.  It  will  he 
time  enough  for  tbe  state  to  interpose  for 
the  protection  of  the  rights  of  the  public 
when  the  company  begins  to  pervert  the 
use.  if  it  should  ever  do  so,  to  tbe  neglect 
of  the  public  which  it  proposes  to  serve. 
That  the  petition  denominates  one  of  the 
uses  a  commercial  use  does-  not  necessar- 
ily mean  that  the  commerce  is  private.  A 
wle  of  electric  light  or  power  to  the  pub- 
lic, whether  sold  to  the  individual  members 
compeeing  it,  or  to  a  municipality  for  their 
benefit,  is  commerce. 

The  order  shows  that  evidence  was  pro- 
duced at  the  hearing,  but  the  record  con- 
tains none  of  it,  not  even  a  copy  of  con- 
demnor's charter.  We  must  therefore  as- 
sume that  the  allegations  of  the  petition 
were  properly  proven,  and  that  the  com- 
pany is  duly  authorised  by  its  charter  to 
engage  in  the  business  proposed.  It  was 
chartered  under  the  laws  of  the  state  of 
Pennsylvania;  but  the  law  of  this  state 
(S  30,  chap.  64,  Code  ISQS)  extends  to  it 
the  same  rights,  powers,  and  privileges  that 
are  conferred  upon  a  domestic  corporation 
created  for  the  same  purpose,  on  compli- 
ance with  the  provisions  of  law  relating 
to  foreign  corporations  desiring  to"  do  busi- 
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ness  in  this  state,  and  subjects  it  to  tbe 
same  regulations,  restrictions,  and  liabili- 
ties that  are  imposed  upon  like  corpora- 
tions created  by  this  state.  This  gives  it 
the  right  of  eminent  domain,  to  be  exer- 
cised, however,  for  the  public  use  of  the 
citizens  of  West  Virginia.  1  Lewis,  Em. 
Dom.  I  310.  Tbe  legislature  may  confer 
the  power  of  eminent  domain  upon  a  for- 
eign public-service  corporation.  1  Lewis,. 
Em.  Dom.  S  374,  and  numerous  cases  cited 
under   note   62. 

It  is  insisted  in  brief  of  counsel  for  plain- 
tiff  in  error  that  no  general  public  neces- 
sity is  shown  to  exist  for  exercising  the- 
eminent  domain  for  the  purpose  in  ques- 
tion. This  ia  not  a  judicial  question,  but 
a  legislative  one.  1  Lewis,  Em.  Dom.  g§ 
25S,  698.  In  undertaking  to  pass  on  this- 
question  is  where  a  few  of  the  courts  of 
tbe  country  have  fallen  into  error. 

Whether  the  necessity  for  taking  tbe  land 
in  question  exists  in  favor  of  the  condem. 
nor  is  largely  a  matter  for  its  own  deter- 
mination.    Id.   8  697. 

The  orde'  of  the  lower  court  will  be  af- 


WISCONSIN  SUPREHE  COURT. 

STATE  OF  WISCONSIN 

WADHAMS  OIL  COMPANY. 

(—  Wis.  — ,  134  N.  W.  1121.) 

Criminal  law  —  lD)nnctlon  a^lnst  en- 
forcement of  BtBtnte  —  effect. 
The  existence  of  a  preliminary  order  en- 
joining tbe  enforcement  of  a  statute  relat- 
ing to  the  inspection  of  oil  pending  a  suit 
to  test  the  constitutionality  of  the  statute- 
does  not  relieve  one  who  makes  sales  in 
violation  of  the  terms  of  tbe  statute  from 
prosecution  thereunder,  if  the  statute  is 
ultimately  held  to  be  valid. 

(March    12,    1912.) 

CERTIFICATION  by  the  Circuit  Court 
for  Sheboygan  County  for  the  opinion 
of  the  Supreme  Court  of  the  question  wheth- 
er or  not  the  pendency  of  a  suit  to  teat  the 
constitutionality  of  an  oil  inspection  law 
was   a  defense  to  the   liability   of  one  ac< 

Note  —   State    v.    Wadhamb    Oil    Co. 

search  has  disclosed  no  other  case  upon  the 
question  as  to  criminal  responsibility  for 
violation  of  a  statute  pending  an  injunctiou 
against  the  enforcement  thereof. 

As  to  criminal  responsibility  for  violation 
of  a  statute  after  a  judicial  ruling  that  it 
was  unconstitutional,  and  before  that  ruling 
bad  been  changed,  see  note  to  State  v. 
O'Neil,  33  L.R.A.(N.S.)   788. 

doo'^lc 
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SUteineut  by  Slebeck«r,  J.; 

jQlf  31,  1909,  the  delendant 
An  action  in  equity  to  enjoin  the  Btat« 
■uperviior  of  inspectors  of  illuininating  oils 
from  executing  chapter  303  of  the  I^twe  of 
1909,  known  &h  the  oil  inipection  Uw.  A 
temporkr;  injunction  was  issued  enjoining 
the  state  supervisor  and  the  inspectors  from 
executing  a  lav  as  against  the  defendant. 
A  demurrer  to  the  complaint  was  euitained 
in  circuit  court  on  October  18,  1009,  and 
the  temporary  injunction  was  dissolved. 
On  appeal  to  this  court,  a  decision  was  ren- 
dered, luetaining  the  law  as  constitutional, 
and  affirming  the  orders  of  the  circuit  court 
sustaining  the  demurrer  and  dissolving  the 
injunction. 

After  the  deeieion  of  this  court,  an  infor- 
mation containing  numerous  counts  was 
flled  by  the  district  attorney  of  Slieboygan 
county,  charging  the  defendant  with  repeat- 
ed violations  of  the  oil  inspection  law  dur- 
ing the  pendency  of  the  injunction  in  the 
equity  case.  The  defendant  was  found 
^ilty   npon   twenty-six   counts. 

The  trial  court,  being  in  doubt  as  to 
"whether  or  not  this  injunctional  order  isened 
in  the  action  by  the  defendant  against  tlie 
•tat«  supervisor  of  inspectors  of  illuminat- 
ing oils  constitutes  a  defense  to  this  prose- 
cution, certifles  the  following  question  to 
this  court:  "Is  the  injunctional  order 
issued  by  court  commissioner  Ryan  in 
said  equity  action  a  defense  in  this  action 
to  the  criminal  prosecution  of  the  Wad  hams 
Oil  Company  for  the  violation  of  said  act, 
«8  charged  in  said  information,  for  sales  of 
petroleum  products  made  by  said  company 
-during  the  pendency  of  such  injunctional 
order,  and  contrary  to  the  provisions  of  said 
act  I" 

Messrs.  Ii.  H.  Bancrott,  Attorney  Gener- 
al, and  Rnssell  Jackson  for  the  State. 

Mr.  George  P.  Miller,  with  Messrs. 
MarebnU  &  Hoffman,  for  defendant. 

Slebecker,  J.,  delivered  the  opinion  of 
the  court: 

Assuming,  without  deciding,  that,  upon 
the  ground  that  the  oil  inspection  law 
(chapter  333,  Laws  of  1009)  was  an  invalid 
act,  the  circuit  court  commissioner  had  ju- 
risdiction to  make  the  injunctional  order  in 
the  action  brought  by  the  defendant  against 
Edward  L.  Tracy,  as  state  supervisor  of 
inspectors  of  illuminating  oils,  and  therebv 
to  enjoin  him  from  enforcing  the  provisions 
o(  the  latv  providing  for  such  inspection 
against  the  defendant,  and  from  interfering 
with  the  conduct  of  its  business  in  selling ' 
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such  oils  without  having  had  them  Inspect- 
ed, we  then  have  the  question  presented; 
Is  this  order  a  defense  to  the  prosecution 
of  the  defendant  criminally  for  violations  of 
this  law  through  sales  made  hy  it  of  oils, 
not  inspected,  as  required  hy  such  law,  dur- 
ing the  pendency  of  such  injunctional  order, 
since  the  law  was  challenged  as  invalid 
legislation  in  the  action  wherein  the  re- 
straining order  was  made! 

The  contention  of  the  defendant  is  that 
the  defendant  is  protected  against  the  in- 
curring of  the  penalties  for  selling  oils  con- 
trary to  the  mandate  of  the  law  during  the 
pendency  of  such  preliminary  order.  The 
injunctional  order  here  involved  restrained 
the  oil  inspectors  from  inspecting  plaintilTs 
oils  and  from  instituting  civil  and  criminal 
suits  during  its  pendency.  The  order  was 
unquestionably  made  upon  the  ground  that 
the  court  had  jurisdiction  within  its  equity 
powers  to  enjoin  such  prosecutions  in  order 
to  protect  the  plaintiff's  property  rights, 
and  because  it  deemed  that  such  rights 
would  be  imperiled  by  the  execution  of  a 
void  statute  through  wrongfully  subjecting 
the  plaintiff  to  a  multitude  of  civil  and 
criminal  suits,  and  through  harassing  it  to 
an  extent  that  would  amount  to  a  depriva- 
tion of  the  right  which  entitles  every  person 
to  a  certain  remedy  in  the  law  for  the  re- 
dress of  injuries  he  may  receive  in  his  per- 
son or  property.  Milwaukee  Electric  R.  ft 
Light  Co.  V.  Bradley,  108  Wis.  467,  84  N.  W. 
370;  Joseph  SchliU  Brewing  Co.  v.  Supe- 
rior, 117  Wis.  297,  93  N.  W.  1120. 

The  argument  is  made  that  whatever 
protection  the  defendant  would  have  under 
such  an  order,  had  the  law  been  unconsti- 
tutional, must  be  given  it  during  the  pen- 
dency of  the  order,  though  it  was  Anally 
adjudged  that  the  legislative  act  was  consti- 
tutional; and  that  it  must  result  from  this 
that  the  defendant,  by  force  of  the  prelimi- 
nary order,  was  exempted  from  the  opera- 
tion of  the  statute  during  the  pendency  of 
the  order.  This  gives  an  effect  to  sui^h  a 
preliminary  restraining  order  wholly  beyond 
its  purpose  and  function.  It  is  well  recog- 
nized that  inch  orders  have  been  used  and 
employed  to  maintain  the  atattu  quo  of  the 
rights  of  parties,  and  thus  protect  persons 
against  irreparable  injuries  in  tbe  law.  Its 
legal  object  is  to  preserve  a  person's  prop- 
erty or  rights  in  controversy,  until  a  final 
adjudication  is  reached  upon  the  merits  of 
the  controversy;  hut  it  does  not,  in  a  legal 
sense,  conclude  the  rights  of  the  parties. 
The  very  nature  of  the  remedy  suggests 
that  it  can  have  no  other  effect  than  to 
maintain  the  existing  status  of  a  party's 
personal  and  property  rights  until  a  court 
can  finally  adjudge  whether  they  would  be 
imperiled.     The  effect   thereof    is    not    to 
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exempt  k  peraon  from  tbe  operation  of  the 
law,  or  to  suspend  it  u  to  him.  It  does 
no  more  than  postpone  the  enforcement  of 
the  law  until  the  rights  of  the  persons 
under  the  law  are  declared  by  a  final  judg- 
ment of  a  court  exercising  jurisdiction  in 
the  matter.  As  declared  in  Consolidated 
Vin^ar  Works  t.  Brew,  112  Wis.  010,  SB 
N,  W.  603:  "The  proper  function  of  such 
an  order  (at  least  in  ordinary  cases)  is 
simply  to  restrain  the  commission  of  some 
act  or  acts  during  the  progress  of  the  liti- 
gation, or,  as  otherwise  expressed,  to  main- 
taio  the  ttalut  quo."  See  also  Milwaukee 
Electric  R,  4  Light  Co.  v.  Bradley,  108  Wis. 
487,  84  N.  W.  870;  McCord  v.  Akeley,  132 
Wis.  195,  IZe  Am.  St.  Rep.  966,  111  N.  W. 
1100;  leavenworth,  L.  t  G.  R.  Co.  v.  Clem- 
motiB,  14  Kan.  82;  Audenried  v.  Phila- 
delphia A  R.  R.  Co.  08  Pa.  370,  8  Am.  Rep. 
IBS. 

It  necessarily  follows  that  the  defendant 
was  subject  to  the  l^islative  act  during  the 
pendency  of  the  preliminary  restraining  or- 
der, and  during  this  time  it  acted  at  its 
peril  in  committing  an;  act  violating  its 
provisions,  if  the  act  should  finally  be 
adjudged  to  be  a  valid  legislative  enact- 
ment. Jt  therefore  follows  that  the  pre- 
liminary injunctional  order  in  the  equity 
action  is  no  defense  in  this  criminal  prose- 
cution against  the  defendant  for  violations 
of  the  law,  as  alleged  in  the  information 
filed  herein,  for  sales  of  petroleum  product* 
made  by  it  during  the  pendency  of  such 
injunctional  order. 

References  in  defendant's  brief  to  the 
litigation  embraced  in  the  equitable  action 
brought  by  it  against  the  supervisor  of  in- 
spectors of  illuminating  oils  as  a  prero- 
gative cause  are  erroneous.  The  action  was 
manifestly  an  ordinary  suit  in  etjuity  to 
restrain  interference  with  riglits  and  prop- 
erty under  an  invalid  act,  and  hence  with- 
out authority  of  law.  State  ex  rel.  Bolens 
T.  Frear,  148  Wis.  466,  134  N.  W,  673, 
135  N.  W.  184.  The  question  submitted 
under  the  report  of  the  case  to  this  court, 
pursuant  to  S  4721,  Stats.,  must  be  an- 
swered in  the  negative. 

Tbe  question  reported  is  answered:     Ko. 


TJKTTBD  STATES  CIRCUIT  COURT  OF 
APPEALS,    SECOND   CIRCUIT. 

DSDERGROITND  ELECTRIC  RAILWAYS 
COMPANY  OF  LONDON,  Limited, 

LOmS  9.  OWSLEY,  Exr.,  etc.,  of  Charles 
T.  Yerkes,  Deceased,  et  al..  Impleaded, 
etc.,  Appts. 

{—  C.  C.  A.  — ,  ISB  Fed.  278.) 

Dower  —  llabllit)'  to  pay  accrued  taxes. 
1.  Under  a  statute  providing  that  a  wid- 
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ow  shall  be  endowed  of  a  tlilhl  part  of  the 
property  whereof  her  husband  died  seised, 
taxes  which  accrued  prior  to  assignment  of 
the  dower  cannot,  in  favor  of  others  enti- 
tled to  share  in  tbe  estate,  be  deducted  from 
the  cash  value  of  her  dower  interest,  which 
she  agrees  to  take  in  lieu  of  dower  upon 
sale  of  the  property,  whether  they  accrued 
before  or  after  the  death  of  the  husband. 
Same  —  effect  of  agreement. 

2.  A  provision  in  an  agreement  of  a 
widow  to  take  cash  in  lieu  of  dower  upon 
sale  ot  the  property  that  the  dower  shall  be 
valued  OS  of  the  date  of  admeasurement  does 
not  subject  her  interest  to  the  lien  of  taxes 
which  accrued  before  that  date. 

Same  — occupancy   before  aBBlgiuuent^ 
agreement  as  to  charges. 

3.  Under  an  agreement  that,  in  case  a 
widow  will  take  her  dower  interest  in  cash, 
her  occupancy  of  the  property  before  aaaign- 
ment  of  dower  shall  be  without  charge  to 
her,  it  ia  not  chargeable  with  taxes  even 
though  occupancy  prior  to  assJEnment  might, 
under  some  circumstances,  render  her  inter- 
est so  subject. 

Same  —  purchase  money  mortgage  — 
payment  of  taxes  —  priority. 

4.  Under  a  statute  making  a  widow's  dow- 
er interest  subordinate  to  the  lieu  of  a  pur- 
chase-money mortgage,  it  is  also  subordi- 
nate to  the  lien  which  the  mortgage  gives 
the  mortgagee  for  taxes  which  he  is  com- 
pelled to  pay  upon  the  property,  and  she  is 
not  entitled  to  reimbursement  for  the 
amount  of  such  lien  by  the  heirs,  who  are 
not  required  to  protect  her  dower  interest 
against  such  taxes. 

(April  9,  1012.) 


s  subject  may  be  found 
.  Lake,  32  L.R.A.  748. 
K  should  not  be  required 
ed  after  her  husband's 
isignment  of  her  dower, 
pEsion  during  such,time, 
'ise  provided  by  statute. 


Earlier  eases  on  thi 
in  note  to  Defreese  v 

Generally,  a  widov 
to  pay  taxes  asses 
death,  and  before  a 
unless  she  is  in  posi 
or  unless  it  is  otnen 
14  Cjc.  1016. 

Thus  taxes  paid  by  the  grantees  of  the 
husband  before  any  demand  is  made  l:^  the 
widow  for  the  assignment  of  her  dower 
should  not  be  taken  into  consideration  in 
estimating  the  value  of  her  dower  estate. 
Feleh  v.  Finch,  62.  Iowa,  663,  3  N.  W.  670. 

So,  a  widow's  dower  right  ia  not  to  be 
diminished  on  account  of  taxes  paid  on  her 
husband's  reni  estate  after  his  death  and 
before  setting  off  of  dower.  Wild  T.  Toms, 
123  Iowa,  747,  99  N.  W.  700. 

Not  is  the  dower  interest  subject  to  be 
applied  to  payment  of  anv  part  of  the  taxes. 
Smith  V.  Cornell.  19  Jones  &  S..354. 

And  where  a  widow,  without  having  dower 
assigned,  remains  in  the  mansion  house  with 
her  infant  children,  whom  she  supports,  and 
in  order  to  save  her  estate  pays  the  taxes, 
she  is  entitled  to  be  sabrogated  to  the  lien 
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ROSS  APPEALS  by  certain  of  the  de- 
fendants fTom  a  decree  of  the  Circuit 
Court  for  the  United  States  for  the  South- 
ern DiBtrict  of  New  York  dividing  a  cer- 
tain reserve  fund  under  a  prior  decree  di' 
recting  a  Bale  of  property  of  Charles  T 
Yerkea,  deceased,  and  a^iviiiou  of  tlie  pro 
ceeda;  executors  of  the  widow  appealing 
from  BO  much  of  the  decree  aa  treated  the 
taxee  which  had  accumulated  subBequent  to 
the  death  of  the  husband  as  Hens  superior 
to  the  widow's  dower;  and  the  executor  of 
the  husband's  estate  appealing  from  bo 
much  as  decreed  that  the  taxes  accumu- 
lating during  bis  life  were  to  be  disre- 
garded in  estimating  the  cash  value  of  the 
widow's   dower.      Modifled   and   affirmed. 

Statement  bj  Noyes,  Circuit  Judge: 
Cross  appeals  b;  Charles  Sims  and  oth- 
ers, as  executors  of  the  will  of  Mary  Ade- 
laide Yerkes^  deceased,  and  by  Louis  S, 
Owsley,  as  executor  of  the  will  of  Charles 
T.  Yerkes,  deceased,  from  a  decree  of  the 
circuit  court,  eoutbem  district  of  New 
York,  entered  November  11,  ISll,  dividing 


a  certain  fund  reserved  under  a  prior  de- 
cree of  said  court  in  said  cause- 
lit  April,  1009,  the  Undfrground  Elec- 
tric Kailways  Company,  a  creditor  of  the 
eaUte  of  Charles  T.  Yerkes,  filed  a  bill  in 
the  circuit  court,  praying,  among  other 
things,  for  the  appointment  of  a  receiver  to 
take  possession  of  certain  real  aAd  personal 
property  of  said  estate  situated  in  the  city 
of  New  York,  and  a  receiver  wa«  duly  ap- 
pointed. The  opinion  of  the  circuit  court, 
with  respect  to  the  appointment  of  a  re- 
ceiver, is  reported  in  16S  Fed.  671,  and 
that  of  this  court  in  affirmance  in  99  C. 
C.  A.  500,  178  Fed.  28. 

At  the  time  of  the  appointment  of  the 
receiver  the  property  was  in  the  posses- 
sion of  Mary  Adelaide  Yerkes,  widow  of 
Charles  T.  Yerkes,  who  claimed  to  own  the 
greater  pbrt  of  it,  both  the  real  and  per- 

In  January,  IBIO,  a  decree  was  entered 
by  the  circuit  court  in  said  cause,  direct- 
ing, among  other  things,  the  sale  by  the 
receiver  of  the  real  estate  aforesaid   and 

the   payment   to    said   widow   of   the    cash 


of   the   commonwealth,   and   as   against   the 

i'udgment  creditors  of  her  late  husband,  to 
ave  the  amount  of  the  taxes  so  paid  re- 
funded to  her  out  of  the  property.  Sim- 
mons V.  Lyle,  32  Gratt.  762.  It  is  contend- 
ed in  the  above  case  that  the  widow  is  to 
be  regarded  as  a  tenant  for  life,  and  aa 
such  bound  for  the  taxes,  but  the  court  re- 
gards the  interest  of  the  widow  under  the 
statute  more  analogous  to  a  tenancy  at 
will;  remarking  that  it  does  not  mean  to 
say  it  is  actually  such  a  tenancy,  because 
that,  perhaps,  could  arise  only  under  con- 
tract, hut  that  it  has  most  of  the  features 
of  an  estate  at  will.  The  court  says  that 
if,  though  the  default  of  an  heir,  the  widow, 
to  save  her  estate,  is  compelled  to  pay  what 
the  law  requires  him  to  pay,  she  may  com- 
pel him  to  refund  the  amount  so  paid  for 
his  benefit;  that  if  the  heir  is  unwilling 
to  paj  the  taxes  while  the  widow  is  in  the 
occupation  of  the  mansion  house,  all  he  has 
to  do  is  to  assign  her  dower  and  thus  re- 
lieve himself  of  the  taxes  upon  one  third 
of  the  estate.  Failing  in  this,  it  is  fairly 
to  be  presumed  he  is  content  to  bear  the 
burden  upon  his  inheritance,  notwithstand- 
ing the  widow  may  be  in  the  posncsaion  and 
enjoyment  of  it.  These*  views,  says  the 
court,  are  undoubtedly  true  as  applied  to 
an  adult  heir,  whose  duty  it  is  to  nssien 
dower  and  who  is  delinquent  in  the  per- 
formance of  hia  duty.  But  the  rule  is  by 
no  means  so  clear  as  applied  to  an  infant 
heir  of  tender  ypnrs,  without  other  guard- 
ian than  the  mntlier.  and  who  continues  to 
reside  in  the  mnnnion  house  without  ap' 
plying  for  an  HHsipnraent  of  dower.  In 
this  case,  however,  during  all  tlie  period 
of  the  occupation  of  the  mansion  house  by 
the  widow,  she  has  maintained  and  sup- 
ported the  two  infant  heirs  out  of  her  Own 
40  L-K.A.|N.8.> 


scanty  means.  If,  therefore,  they  have  SUS' 
tained  any  losa  by  the  widow's  failure  to 
have  dower  assigned  to  her  by  her'occupa- 
tion  of  their  two  thirds,  they  have  been 
more  than  compensated  by  tlie  support  and 
maintenance  furnished  them. 

So,  a  widow  who,  by  virtue  of  statute,  re- 
mains in  the  house  of  her  husband  after 
his  death  until  dower  is  assigned,  is  not 
subject  to  the  duties  of  a  tenant  for  life  to 
pay  ordinary  taxes.  Spinning  v.  Spinning, 
41  N.  J.  £q.  427,  5  Atl.  27S,  aflirmed  in  43 
N.  J.  Eq.  215,  10  Atl.  270. 

And  it  is  held  in  Anderson  v.  Fitzpatrick, 
20  Ky.  L.  Rep.  1BI7,  49  S.  W.  786,  that  a 
widow  of  a  vendor  of  land,  who  did  not 
join  in  the  mortgage  executed  by  her  hus- 
band, can  recover,  as  damages  for  nonassign- 
ment  of  dower,  one  third  of  the  reasonable 
rental  value  of  the  property  less  her  pro- 
portion of  taxes,  insurance,  and  necessary 
repair^  from  the  institution  of  her  suit. 

But  it  19  held  in  Peyton  v.  JetTries,  60 
111.  143,  that  a  widow  is  liable  for  taxes 
assessed  upon  one  third  of  the  premises  of 
her  deceased  husband,  subsequent  to  the 
time  of  making  demand  and  before  allot- 
ment of  dower.  This  decision  rests  upon 
the  rule  that  the  tenant  in  dower  stands  in 
the  same  position  aa  a  tenant  for  life,  and 
as  such  is  subject  to  the  charges,  duties, 
and  services  to  which  the  estate  may  be 
liable,  in  proportion  to  her  interest. 

So,  where  the  widow,  before  assignment  of 
dower,  occupies  by  virtue  of  statute  tho 
land  of  her  deceased  husband  free  from  rent 
and  without  accounting  for  the  profits  and 
^ins  made  from  it,  she  must  pay  the  taxes 
thereon.  Wheeler  v,  Dawson,  63  III.  54  -. 
Lambert  v.  Hemler.  244  111.  2S4,  91  N.  K. 
435.  J.  D.  a 
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Tslue  of  ber  doner  interest  therein,  in  ac- 
cordance with  the  provisions  of  a  settle- 
ment agreement  theretofore  tinturtd  iiilu  liy 
tbe  parties  in  interest.  This  Hgrcemenl 
provided  that  the  widow  should  waive  any 
elaim  of  ownership,  and  should  receive  the 
cash  value  of  her  dower  in  the  real  estnte 
in  question  estimated  under  a  rule  of  the 
supreme  court  of  'Sew  Yorlc.  This  amount- 
ed to  20.18  per  cent  of  the  cash  value  of 
the  real  estate.  The  widow  had  also 
waived  the  provisions  of  the  will  of  her 
husband  giving  her  the  life  use  in  certain 
of  the  New  York  real  estate. 

The  settlement  agreement  further  pro- 
vided that  during  tbe  pendency  of  tbe  re- 
ceivership cause  and  until  a  sale  thereof, 
the  widow  should  continue  to  occupy  tbe 
rea)  estate  "without  rent  or  other  charge 
therefor  for  any  period  since  the  death  of 
said  Charles  T.  Yerkes." 

The  taxes  assessed  against  said  real  es- 
tate during  tbe  lifetime  of  Charles  T. 
Yerkes,  and  which  were  unpaid  at  his  de- 
cease, amounted,  with  interest,  to  $81,266.- 
OS.  Tbe  taxes  assessed  against  said  real 
estate  after  tbe  death  of  Charles  T.  Yerkes 
and  down  to  the  time  of  the  sale  of  the 
same  in  pursuance  of  said  decree  of  Jan- 
uary, IfllO,  amounted,  with  interest,  to 
«]  10,113.49. 

The  parties  in  int«reRt  were  unable  to 
afrree  whether  any  or  all  of  said  unpaid 
la  Tea  should  be  deducted  from  the  sale 
price  of  said  real  estate  before  estimating 
the  cash  value  of  the  widow's  dower  undpr 
the  settlement,  and,  consequently,  said  de- 
cree of  January,  1910,  provided  that  the 
encumbrances,  including  taxes,  should  be 
paid  by  tbe  receiver,  and  that  after  payment 
of  20.18  per  cent  of  the  residue  to  the  widow 
there  should  be  reserved  a  "further  sum  of 
20.18  per  cent  of  the  amount  paid  for 
taxes  on  said  property;  it  being  left  to  the 
farther  determination  and  order  of  this 
court  what  portion  thereof,  if  any,  is  pay- 
able' to  the  widow  in  settlement  of  her 
dower  in  aaid  property." 

In  accordance  with  the  foregoing  provi- 
sion tbe  sum  of  $38,620.40  was  reserved  by 
the  receiver  from  the  proceeds  of  the  sale, 
and  such  sum  is  now  in  his  hands. 

Tbe  circuit  court  ruled  that  the  taxes 
which  had  accumulated  during  the  life  of 
itaid  Charles  T.  Yerkes  were  to  be  disre- 
garded in  estimating  the  cash  value  of 
the  widow's  dower,  and,  consequently,  that 
the  amount  reserved  as  against  the  pay- 
ment of  such  taxes  should  be  paid  over  to 
the  executors  of  the  widow  (she  having 
died  during  the  pendency  of  the  proceed- 
ings), but  that  the  taxes  which  had  ac- 
cnmnlated  after  the  death  of  the  husband 
were  to  be  treated  as  liens  upon  the  real 
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estate  superior  to  the  dower,  and  that  the 
amount  reserved  against  such  taxes  should 
be   paid   over  to  tbe  executor  of  the  hus- 

The  executor  of  tbe  husband's  estate  and 
the  executors  of  tbe  widow's  estate  have 
taken  cross  appeals  to  this  court. 

Argued  before  Coxe  and  Noyes,  Circuit 
.fudges,   and    Holt,   District   Judge. 

Mr.  Carroll  O.  Walter,  with  Messrs. 
Kearn]'  &  Dickinson,  for  executors  Bimx 
et  al.: 

The  dower  right  of  a  widow  is  »  right 
to  a  third  part  of  all  tbe  lands  whereof  her 
husband  was  seised  of  an  estate  of  inherit- 
ance at  any  time  during  the  marrieige, 
and  she  is  not  chargeahle  with,  nor  is  her 
right  subject  to,  any  deduction  on  account 

Kurslieedt  t.  Union  Dime  Sav.  Inst.  118 
N.  Y,  3SS,  7  L.R..V  229,  23  N.  E.  473;  Har- 
rison V.  Peck,  56  Barb.  251 ;  Taylor  v.  Bent- 
ley,  3  Redf.  34;  Vanderhcek  v.  Rochester, 
122  N.  Y,  285,  25  N.  E.  408;  Smith  v. 
Cornell,  19  Jones  &  8.  3S4;  Blodget  v.  Brent, 
3  Cranch,  C.  C.  394,  Fed.  Cas.  No.  1,553; 
Jonas  V.  Hunt,  40  N.  J.  Eq.  860,  5  Atl. 
148;  Graves  v.  Cochran,  68  Mo.  74;  Bran- 
son V.  Yancy,  J6  N.  C.  (1  Dev.  Eq.)  77; 
Felch  V.  Finch,  52  Iowa,  563,  3  N.  W.  670. 

The  lower  court  was  plainly  right  in 
awarding  to  the  widow's  executors  the  re- 
-served  percentage  of  the  taxes  assessed 
prior   to  her  husband's   death. 

Re  Gill,  109  N.  Y.  155,  02  N.  E.  390; 
Re  Babcock,  115  N.  Y.  450,  22  N.  E.  263; 
Re   Hun,   144   N.   Y.   472,   39  N.   E.   376. 

The  lower  court  erred  in  holding  that  the 
widow's  dower  interest  was  subject  to  the 
lien  of  the  taxes  assessed  after  her  hus- 
band's death,  and  in  awarding  the  percent- 
age reserved  on  account  of  such  taxes  to 
the   husband's  executor. 

Lawrence  v.  Miller,  2  N,  Y.  245;  14 
Cyc.  025;  Mutual  L.  Ins.  Co.  v,  Shipraan, 
119  >f.  Y.  324.  24  N.  E.  177;  Blodget  v. 
Brent,  3  Cranch,  C,  C.  394,  Fed.  Cas.  No. 
1,563. 

Mr.  Arthur  H.  Vftn  Brunt,  with  Messrs 
W.  Orison  Undenvood  and  Jollne.  Ijdr- 
kln,  &  Ratlittone,  for  executor  Owsley : 

The  executor  has  no  right  to  pay  the 
taxes  for  the  yeara  1907,  1908,  and  1909, 
from   personal   assetB. 

Re  Mansfield.  10  Misc.  296,  31  N.  Y. 
Supp.  684;  Dernismes  v.  Deraismes,  72  N. 
Y.  164;  Re  Selleck,  111  N.  Y.  284,  )9  N. 
E.  88;  Re  Babcock,  116  N.  Y.  450,  22  N. 
E.  263. 

The  executor  has  no  title  to  the  real  es- 
tate under  the  will,  and  therefore  no  right 
or  duty  ns  such  to  pay  such  taxes. 

Re  Woodard,  13  N.  Y.  S.  R.  161;  Ch| 
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berl&iu  V.  Taylor,  106  N.  Y.  ISO,  11  N. 
B.  625;  Robert  v.  Corning,  89  N.  Y.  226; 
ManiCfl  t.  Manice,  43  N.  Y.  304;  R«  Tomp- 
kins, 164  N.  Y.  034,  4S  N.  E.  135;  Tiffany, 
Rekl  Prop,  g   lie. 

Mary  Adelaide  Yerkei,  lawfully  occupy- 
ing the  premiies  aa  life  tenant,  was  bound 
to  pay  the  entire  tax  aHeased  during  the 
year   l&Ofl. 

Deraiemea  r.  DeraiemeB,  72  N.  T.  IM; 
Re  Babcock,  116  N.  Y.  450,  22  N.  E.  2e3; 
Jonaa  v.  Hunt,  40  K.  J.  £q.  662,  5  Atl. 
148;  Bidwell  V.  Greenehield,  2  Abb.  N.  C. 
427;  2  Scribner,  Dower,  783,  %  28;  Whiting 
V.  Edmunds,  94  N.  Y.  309;  Bradt  v.  Church, 
110  N.  Y.  637,  18  N.  E.  357;  Dedlow  v.  New 
York  Floating  Dry  Dock  Co.  112  N.  Y.  263, 
2  L.R.A.  629,  19  N.  E.  BOO;  Bradshaw  v. 
Ashley,  180  U.  S.  69,  46  L.  ed.  423,  21 
Sup,  Ct.  Rep.  207;  Renter  v.  Stiiokart,  ]81 
111.  S29,  E4  N.  E.  1014;  Qosselm  v.  Smith, 
1S4  111.  74,  39  X.  E.  080;  Weatraeyer  v. 
Gallenkamp,  154  Mo.  28,  77  Am.  St.  Rep. 
747,  66  S.  W.  231;  Richards  i.  Richarde, 
75  &lich.  408,  42  N.  E.  964. 

Noyea,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  widow  was  entitled  to  dower.  Both 
the  settlement  agreement  and  the  decree 
recognized  her  right.  The  former  atated 
that  it  existed  and  provided  for  the  sale  of 
the  lands  so  that  she  should  "receive  the 
cash  value  of  her  dower."  The  latter  pro- 
vided for  payments  to  the  widow  out  of 
the  proceeds  of  the  sale  "for  her  dower." 
The  case  ia  one  of  dower,  and  nothing  else. 
The  inquiry  ia  whether  the  widow  took  her 
share  free  from,  or  burdened  with,  unpaid 

Lord  Bacon  said  aa  early  as  1641 1  that  it 
waa  then  "tlie  common  byword  in  the  taw 
that  the  law  favored  three  things, —  (1) 
life,  (2)  liberty,  (3)  dower"  (Bacon,  Uses, 
p.  37).  The  Year  Books  and  other  early 
reports  show  the  vigilance  of  the  courts 
in  watching  over  widows'  interests.  And 
from  those  times  to  these  the  right  of  dow- 
er baa  always  been  highly  esteemed  in 
the  law.  We  must  start  with  the  proposi- 
tion that  the  law  will  not  favor  deductions 
from  the  wiJow'a  thirds. 

Upon  the  death  of  the  husband  the  wid- 
ow's right  of  dower  in  his  realty  becomes 
consummate.  It  has  ceased  to  be  a  con- 
tingency. But  still  it  remains  a  mere  right 
in  the  nature  of  a  chose  in  sction.  The 
widow  has  the  right  to  have  a  freehold 
estate  assigned  to  her,  but  she  has  no  es- 
tate until  it  is  assiinied. 

1  The  first  edition  of  Bacon  on  Uses  was 
publialied   lifteen   yeara  after  the   death   of 
Lord   Bacon, 
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Preaumably  the  tenant  of  the  freehcid 
is  bound  to  pay  the  taxea  until  he  atsigni 
the  dower.  Heirs  and  devisees  have  the 
vested,  existing  eatato.  The  widow,  before 
dower  aasignment,  is  without  estate.  The 
law  must  be  dear  to  prefer  faein  or  devi- 
sees to  the  widow,  and  to  charge  a  ta4 
on  real  estate  upon  her  mere  right,  of  «C' 
tion.  And  if  an  heir  or  devisee  will  not 
be  preferred,  a  creditor  or  a  repreaentativa 
of  creditors  will  stand  in  no  better  position. 
The  claims  of  creditors,  heirs,  devisees,  and 
legatees  are  subordinate  to  the  widow's 
right  of  dower,  and,  with  rcepect  io  it, 
they  all  stand  upon  the  same  plane. 

We  must,  then,  regard  aa  settled  as 
preliminary  principles  that  the  law  will 
not  look  with  favor  upon  deductiona  from 
the  widow's  dower,  and  that,  before  aa- 
signment, a  widow  has  no  interest  to  be 
taxed  as  on  estate  in  the  lands.  And  ao 
we  recur  to  the  inquiry  whether  this  wid- 
ow was  properly  burdened  with  any  of 
these  taxes  which  all  accrued  before  her 
dower  was  assigned.  Stated  more  precise- 
ly, the  question  is  whether  under  the  laws 
of  New  York,  in  awarding  to  a  widow  a 
share  of  the  proceeds  of  real  estate  in  lieu 
of  dower  therein,  unpaid  taxefe  upon  auch 
real  eatate  should  first  be  deducted,  or 
whether  such  share  should  be  in  the  pro- 
ceeds without  deduction.  But  it  must  be 
observed  that  this  inquiry  does  not  in- 
volve any  right  of  state  or  municipality, 
because  the  taxes  have  been  paid.  It  ia 
altogether  between  the  widow  and  the  oth- 
er persons  entitled  to  share  in  lier  huS' 
band's  estate. 

The  right  of  dower  in  this  state  is  fixed 
by  statute,  which  provides  (New  Y'ork  real 
property  law,  g  190)  :  "A  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  waa  seised  of  an  es- 
tate of  inheritance  at  any  time  during  the 

This  was  the  right  which — as  we  have 
seen — the  agreement  and  the  decree  recog- 
nized, and  it  was  not  changed  in  its  es- 
sential nature  by  the  provision  for  divid- 
ing the  proceeds  of  the  real  estate,  inlteftd 
of  the  real  estate  itself.  If  the  widow  wer« 
entitled  to  a  third  part  of  the  lands,  and 
were  not  ehargenble — as  between  the  par- 
ties interested  in  the  estate — with  unpaid 
taxes,  she  was  entitled  to  her  agreed  dow- 
er share  in  the  proceeds  of  the  real  stat« 
H'ithout  deduction  on  account  of  such  taxes. 

Now,  there  is  nothing  in  the  language 
of  the  statute  to  indicate  that  a  widow'a 
right  of  dower  is  subject  to  any  deductions 
whatsoever,  and  the  underlying  principles 
which  we  have  examined  tend  to  the  con- 
elusion  that  it  is  not  ao  subject.  If,  in 
addition,    we    find    the    authorities    in    tb« 


101&. 


UNDERGHOl'KD  ELEC.  E.  CO.  t.  OWSLEV. 


613 


state  of  New  York,  as  well  as  thoee  i 
wliere,     pointing     in    the     same    direc< 
there  will  be  little  difficulty  in  disposing 
of  the  case. 

In  Hairison  t.  Peck,  se  Barb.  2G1  {de- 
cided in  1970)  the  question  waa  very 
similar  to  that  arising  here.  In  that  case 
the  contest  was  between  a  devisee  and  a 
doweress ;  the  inquiry  was  whether  the 
latter  was  bound  to  pay  the  taxes  which 
had  accrued  upon  the  land  assigned  to  her 
as  dower  before  such  assignment  was  made, 
and  embracing  taxes  sitseBsed  both  before 
and  after  the  death  of  the  husband.  The 
New  York  supreme  court  held  that  the 
widow  was  not  bound  to  pay  the  taxes, 
and,  after  quoting  the  dower  statutes,  said ; 
'There  is  no  qualification  or  condition  in 
this  section,  and  the  sections  of  the  stat- 
ate  relating  to  it  and  the  admeasurement 
of  dower  indicate  a  clear  intention  of  the 
legislature  that,  as  between  the  widow  and 
the  heir  or  devisee,  this  provision  shall  be 
enforced  unburthened,  ...  if  that  may 
be,  except  from  the  time  an  assignment 
of  the   dower  has  been  made." 

In  Taylor  v.  Bentley,  3  Redf.  34,  41  (de- 
cided by  the  New  York  surrogate's  court 
in  1S77),  the  decision  in  Harrison  v.  Peck, 
supra,  was  followed. 

In  Smith  v.  Cornell,  19  Jones  &  S.  354 
(decided  by  the  New  York  superior  court  in 
1885),  the  court  said:  "The  dower  inter- 
est was,  in  law,  not  subject  to  be  applied 
to  payment  of  any  part  of  the  taxes." 
Citing  Harrison  v.  Peck,  supra. 

In  Vanderbecfc  v.-  Rochester,  122  N,  Y. 
286,  2S  N.  E.  4C>S  (1890)  the  court  of  ap- 
peals, in  considering  whether  an  assess- 
ment paid  by  a  wife  upon  land  belonging 
to  her  husband  could  be  recovered,  said, 
in  holding  that  the  payment  was  volun- 
tary: "The  only  interest  she  hai  in  the 
lands  was  that  of  dower.  And  that  inter- 
est was  not  in  jeopardy,  because,  first, 
no  steps  had  been  taken  hy  the  respondent 
looking  to  a  sale  of  the  lands,  and,  second, 
ae  widow  she  was  entitled  to  have  her  dow- 
er assigned  to  her  unburthened  with  taxes 
and  assessments  payable  out  of  her  hus- 
band's  estate."      Citing   Harrison   v.   Feck, 

The  conclusions  reached  by  the  New  York 
courts  are  those  reached  generally  by  the 
courts  in  this  country. 

Thus  in  Graves  v.  Cochran,  88  Mo.  74, 
the  supreme  court  of  Missouri  said  that  a 
dower  interest  was  not  "to  be  diminished 
by  the  taxes,  or  any  portion  of  the  taxes 
assessed  aeainst  the  land,  either  in  her 
husband's   lifetime   or   in   her   quarantine." 

In  Branson  v.  Yancv,  18  N.  C.  (1  Dcv. 
Eq.)  77,  it  was  held 'that  a  widow  who, 
after  the  death  of  her  husband,  occupiesi 
40  L.ILA.{N.S.) 


hia  residence,  is  under  no  obligation  to  pay 
the  taxes  accruing  thereon  between  his 
death  and  the  assignment  of  dower. 

In  Btodget  V.  Brent,  3  Cranch,  C.  C.  394, 
Fed.  Cas.  No.  1,663,  it  was  held  that  a 
widow  has  no  right  to  pay  taxes  assessed 
upon  her  husband's  lands  before  the  AS- 
signment  of  dower.  The  court  said:  "Be- 
fore assignment  of  dower  the  widow  has 
no  right  to  pay  the  taxes  or  redeem.  8ba 
looks  to  the  tenant  of  the  freehold,  who- 
ever be  may  be,  and  he  is  bound  to  pay 
the  taxes  until  he  assigns  her  dower." 

In  Felch  V.  Finch,  52  Iowa,  683,  3  N.  W. 
570,  it  waa  held  that  a  widow  was  under 
no  obligation  to  pay  any  portion  of  tho 
taxes  levied  on  the  lands  of  her  deceased 
liusband  before  her  dower  had  been  assigned. 
And  see  Jonas  v.  Hunt,  40  N.  J.  Eq.  860, 
5  Ati.  148;  Spinning  v.  Spinning,  41  N. 
J.  Eq.  427,  6  Atl.  278. 

The  rule  thus  well  established  by  the 
authorities  in  this  state  and  elsewhere, 
that  a  widow  is  under  no  obligation  to  pay 
taxes  assessed  against  her  husband's  realty 
before  the  assignment  of  dower,  seems  de- 
cisive of  the  present  case.  The  taies  in 
question  were  assessed  before  the  dower 
was  assigned,  and,  consequently,  unless 
we  find  some  special  considerations  con- 
trolling this  case,  no  other  conclusion  is 
possible  than  that  it  was  improper  to  hold 
back  anything  from  the  widow's  share  on 
account  of  taxes. 

There  is  no  distinction  going  to  the  re- 
sult between  the  taxes  assessed  during  the 
husband's  lifetime  and  those  assessed  after 
hia  death  but  before  the  assignment  of  dow- 
er. In  neither  case  was  there  any  obliga- 
tion to  pay  upon  the  part  of  the  widow, 
and  that  is  the  question  here.  It  is  imma- 
terial that  as  between  executor  and  devisees 
or  heirs,  the  statutes  may  specifically  im- 
pose a  duty  in  one  case,  and  not  in  the 
other.  Such  statutes,  by  requiring  the 
payment  of  taxes  assessed  during  a  dece- 
dent's lifetime  out  of  personalty,  may  con- 
stitute an  additional  reason  why  such  taxes 
should  not  be  charged  against  the  widow, 
but  do  not  weaken  her  contention,  upon  tho 
principles  stated,  that  she  is  under  no  obli- 
gation to  pay  taxes  accruing  between  the 
husband's    death    and    the    assignment    of 

Some  stress  is  laid  in  the  opinion  of  the 
circuit  court  upon  the  provision  in  the 
settlement  agreement  that  the  dower  should 
be  valued  as  of  the  date  of  admeasurement 
which  was  after  a  lien  for  the  taxes  had 
come  into  existence  in  favor  of  the  munici- 
pality. We  think,  however,  that  this  pro- 
vision merely  gave  the  widow  the  right — 
which  she  would  probably  have  had  with- 
out it — to  share  in  a 
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value  of  the  property  after  the  husbntid's 
death.  But  it  did  rot  make— as  between 
the  persons  interested  in  the  estate — a 
claim  for  moneys  paid  to  diBcliarge  the 
tax  liens  a  charge  against  the  widow's  sliare. 
A  provision  for  valuing  property  at  a  par- 
ticular time  has  no  especial  bearing  upon 
the  question  whether  discharged  municipal 
liens  can  be  treated  as  existing  against 
right  of  dower.  It  does  not  follow  that 
liens  which  exist  in  favor  of  the  mu 
pality  create,  when  they  are  paid  off, 
charge  in  favor  of  or  against  other  ii 

It  must  he  distinctly  borne  in  mind  that 
the  parties  did  not  agree  that  the  widow 
should  receive  a  stated  percentage  of  the 
husband's  estate  subject  to  liens  existing 
at  a  particular  time.  As  already  pointed 
out,  they  agreed  that  she  should  have  dow- 
er, which  carried  with  it  the  rights  and 
obligations  attaching  to  dower.  The  right 
became  consummate  upon  the  husband's 
death.  Bhe  had  the  right  to  share  in  the 
property  then  existing,  which  was  in  no 
way  limited  hy  the  agreement  that  it 
should  be  valued  as  of  the  date  when  ad- 
measured. 

The  contention  is  made  by  the  executor 
of  the  husba.nd's  estate,  that  it  is  "equi- 
tabie"  that,  as  this  widow  had  the  use  of 
the  real  estate  after  the  husband's  death 
and  before  the  assignment  of  dower,  she 
should  bear  her  share  of  the  taxes  assessed 
during  such  time.  It  would,  perhaps,  be 
suftieient  answer  to  this  contention  to  say 
that  the  widow  was  entitled  to  dower 
a  matter  of  law,  and  that  the  amount  of 
dower  is  determinable  by  law,  and  not  by 
equilahle  considerations.  Let  us  assume, 
however,  that  the  amount  of  dower  mH> 
depend  upon  equities,  and  that -a  widow 
who  occupies  lands  of  her  husband's  estate 
before  assijinnient  of  dower  should,  as  a 
matter  of  justice,  pay  the  taxes  Bssessed 
against  such  lands  during  her  occupancy. 
Such  obligation,  if  it  exist,  is  obviously 
based  upon  those  principles  of  fair  dealing 
which  would  tequire  the  payment  of  cot 
pensation  for  value  received.  But  if 
widow  relinquishes  claims  to  the  ownersh 
of  lands,  and  thereupon  it  is  agreed  that 
her  occupancy  thereof  before  assignmen 
dower  shall  be  without  charge  to  her,  there 
is  no  more  renson  why  she  should  pay  the 
taxes  assessed  against  the  premises  than 
that  she  should  pay  rent  or  any  other  con- 
sideration for  the  use.  And  we  think  that 
is  substantially  what  was  done  in  this  •: 
The  settlement  agreement  provided,  as 
have  seen,  that  the  widow  should  occ 
the  premises  "without  rent  or  other  charac 
therefor  for  any  period  since  the  denth 
of  said  Charles  T.  Verlies."  We  fail  to  see 
*0  L.R.A.(N.8.) 


bow  language  could  be  better  framed  to 
absolve  the  widow  from  any  obligation  to 
meet  the  taxes  or  any  other  charge.  In 
view  <jf  this  provision,  the  widow's  right 
of  dower  was  unaffected  by  the  fact  of  her 
occupancy.  In  view  of  this  provision,  also, 
the  question  whether,  in  case  the  widow 
occupied  for  a  time  as  life  tenant  under 
the  will  and  subsequently  renounced  the 
will,  she  would  be  liable  for  use  and  occu- 
pation, is  unimportant.  Any  such-  liabili- 
ty was  discharged  in  the  settlement  agree- 
ment, and  affords  no  basis  for  a  diminution 
of   dower. 

We  have  thus  far  considered  the  case  as 
relating  to  lands  to  which  the  general  dow- 
er statute  is  applicable.  It  appears,  how- 
ever, that  a  portion  of  the  real  estate  was 
subject  to  a  mortgage  executed  by  the  hua- 
Liaod,  Charles  T.  Yerkes,  to  the  grantor  for 
unpaid  purchase  money.  This  purchase- 
money  mortgage  contained  a  provision  au- 
thorizing, upon  default,  the  mortgagee  to 
pay  taxes  and  assessments,  and  providing 
that  the  obligation  to  repay  the  same  should 
constitute  a  lien  upon  the  premises  and  be 
secured  by  the  mortgage.  The  mortgagee 
in  fact  paid  $3fi,G74.eG  for  taxes,  and,  in 
accordance  with  an  express  provision  of 
the  decree  of  January,  IBIO,  such  amount, 
with  interest,  was  repaid  by  the  receiver 
as  a  part  of  the  mortgage  debt. 

This  land,  subject  to  the  purchase-money 
mortgage,  stood,  with  respect  to  dower,  in 
a  position  very  different  from  the  other 
lands  of  the  husband's  estate.  A  purchase- 
money  mortgage  is  always  superior  to  the 
wife's  right  of  dower.  Indeed,  it  is  gen- 
erally stated  that  a  purchaser  who  exe- 
cutes  a  mortgage  for  the  purchase   money 
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against  the  hold- 
lortgage,  as  will  entitle  his 
!cr.  And  this  is  substantially 
1  provided  hy  statutory  enact- 
Ynrk.  There  is  a  statute  here 
iarly  relates  to  dower  in  lands 
mortaiflged  for  purchase  money,  and  which 
provides,  in  substance,  that  a  widow  is  not 
entitled  to  dower  in  such  lands  "as  against 
the  mortgagee  or  those  claiming  under 
liim,"  but  is  entitled  to  dower  in  sueli 
lands  as  against  every  other  person.  New 
York  real   property  law,  §  ]93. 

Under  this  statute  the  only  dower  in- 
terest which  this  widow  obtained  in  the 
land  mortgaged  for  the  purchase  money  was 
in  the  equity  of  redemption.  The  lien  of 
the  mortgage  was  paramount  to  the  dow- 
er, and  we  tliink  it  the  better  view  that 
the  amounts  paid  for  taxes  secured  I7  the 
mortgage  were  paramount  also.  The  stat- 
ute says,  in  effect,  that  a  purchase -monej 
mor(ga,i:e  takes  precedence  of  dower,  and 
we   perceive  no  ground   upon  which  a  dis- 
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tinctinn  c»rt  be  drawn  between  the  demand 
for  the  purchase  money  itself  whicb  is  ae- 
cured  by  the  mortgage,  and  the  demand  for 
the  incident  thereto — -the  amount  paid  for 
taxes  to  protect  the  mortgage  debt — which 
was   tikewiae  secured   by  the  mortgage. 

Of  eouree  it  does  not  necessarily  follow 
from  the  fact  that  the  mortgagee's  right 
to  reimbuTBement  for  taxes  paid  was  para- 
mount to  dower,  that  the  amount  paid  to 
tbe  mortgagee  must  be  cliarged  against  the 
dower  interest  in  favor  of  beir,  devisee,  or 
creditor.  If  the  persona  interested  in  the 
estate  otved  the  widow  an  obligation  to 
keep  down  the  amount  secured  by  the  pur- 
ehaae-money  mortgage,  there  would  be 
ground  for  claiming  that  her  dower  in  the 
equity  of  redemption  should  not  be  di- 
miniahed  by  the  taxes.  But  no  aucb  obli- 
gation is  pointed  out  to  ua.  Indeed  it  is 
held  in  the  state  of  New  York,  with  re. 
spect  to  mortgages  in  general,  that  a  hus- 
band owea  the  wife  "no  duty  enforced  in 
law  or  equity  to  pay  mortgages  to  relieve 
her  dower."  Dunherr  v.  Rau,  135  N.  Y. 
219,  222.  32  N.  E.  49,  50.  See  also  Haw- 
ley  V.  Bradford,  9  Paige,  200,  37  Am.  Dec. 
390. 

Upon  the  whole  we  tliink  it  the  better 
view  that  the  widow  was  entitled  to  dower 
in  the  proceeds  of  this  particular  land 
only  to  the  extent  that  the  sale  price  there- 
of exceeded  the  amount  paid  to  tbe  mort- 
gagee for  the  mortgage  debt  and  for  reim- 
bursement of  taxes  paid.  In  other  wordn, 
tbe  widow's  estate  is  not  entitled  to  the 
moneys  reserved  as  representing  a  percent- 
age of  the  taxes  paid  to  the  holder  of  the 
purchase-money  mr;^(^ge. 

The  decree  appealed  from  must  be  modi- 
fied— but  without  costs — 30  as  to  provide 
that  the  entire  amount  in  the  bands  of  thi 
receiver,  with  the  exception  stated  in  thi 
preceding  paragraph,  shall  be  paid  to  the 
executors  of  the  will  of  the  widow,  Mary 
Adelaide  Yertes.  and  that  the  remai 
only  shall  be  paid  to  the  executors  of  the 
will  of  the  husband,  Charles  T.  Yerkes. 
And  it  ia  so  ordered. 


IOWA  SUPREME  COTJBT. 

STATE  OF  IOWA,  Appt., 

C.  A.  MORGAN. 

(_  Iowa.  — ,  136  N.  W.  621.) 

Criminal    law  —  retnsnl    to    maintain 

wir«  —  former  jeopardy. 

Conviction  of  failure  to  maintain  one's 
wife,  contrarv  to  the  provisions  of  the  atat- 
ute,  is  not  a  bar  to  a  prosecution  for  con- 
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Note.  —  Convictiun  or  acquittal  of  m.ari- 
tal  offenne  ae  bar  to  a  'aubaequ»nt 
prosecution. 

The  question  whether  a  convietfoQ  or  ac- 
quittal of  a  marital  offense  is  a  bar  to  a 
suliaequent  prosecution  depends  upon  the  act 
or  acts  which,  under  the  statute  involved, 
constitute  the  offense.  Where  the  gist  af  the 
offense  is  abandonment  or  desertion  of  one's 
wife,  the  offense  is  complete  with  the  act 
of  geparation  by  the  husband  from  the  wife, 
and  a  conviction  or  acquittal  is  a  bar  to  a 
subsequent  prosecution.  But  where,  as  in 
Iowa,  the  statute  is  against  failure  to  main- 
tain one's  wife,  sucli  failure  for  distinct 
periods  of  time  constitutes  distinct  offenses, 
and  a  conviction  is  no  bar  to  a  subsequent 
prosecution  for  the  same  failure  to  provide 
during  a  distinct  period  of  time. 

Thus,  under  a  statute  denouncing  as  an 
offense  the  neglect  of  a  person  to  provide 
for  the  support  of  his  wile  and  minor  chil- 
dren, in  necessitous  circumstances,  a  con- 
viction is  no  bar  to  a  subsequent  prosecu- 
tion for  a  like  neglect  and  failure  during  a 
period  of  time  not  covered  by  the  prior  con- 
viction, as  the  neglect  and  failure  during 
each  of  the  two  distinct  periods  constitute 
distinct  offenses  under  the  statute.  Re  Bau- 
rena,  117  La.  136,  41  So.  442. 

.4nd  where  one  has  been  convicted,  under 
a  statute,  of  being  a  disorderly  person,  in 
that  he  neglected  to  provide  support  for  his 
wife  according  to  his  means,  and,  upon  giv- 
ing an  undertaking,  has  been  discharged 
from  imprisonment  pending  an  appeal  from 
the  conviction,  such  proceedings  are  no  bar 
to  a  subsequent  proaccvition,  pending  the  ap- 
peal, upon  a  new  complaint  for  the  same 
cause,  as  the  defendant's  continued  neglect 
to  provide  for  his  wife's  support  according 
to  his  means  oonHtitutes  a  new  offense, — 
though  "if  he  bad  been  imprisoned  in  pur- 
suance of  the  first  conviction,  or  had  given 
an  undertaking  for  the  support  of  his  wife, 
as  was  required  by  the  statute  and  the  deci- 
sion of  the  police  justice,  he  could  not,  dur- 
ing the  pendency  of  his  imprisonment,  or  the 
life  of  the  undei:taking,  have  been  proceeded  ■ 
agaimit  again  for  not  supporting  his  wife." 
People  ex  rel.  Lichtensfein  v.  Hodgson,  128 
N.  Y.  647,  27  N.  E.  378. 

On  the  other  hand,  under  a  _  statute 
ai^inst  wife  abandonment  or  desertion,  and 
neglect  or  refusal  to  provide  for  her,  which 
makes  the  gist  of  the  offense  the  act  of 
separation  by  the  husband  from  the  wife, 
and  his  refusal,  in  connection  therewith,  to 
provide  for  her.  and  not  merely  his  remain- 
ing awav,  a  conviction  of  abandonment  of 
one's  wife  is  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense,  allejted  to  have 
been    committed    at    a    subsequent    puriod. 
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aoqsittiDg  defenduit  of  the  charge  of  Fail- 
ure to  furnish  aupport  for  his  wife.     Ra- 

The  facto  are  eUted  in  the  opinion. 

McHBrB.  George  Cosson,  Attomej  Oen- 
eral,  and  John  Fletctaer,  Aaaistant  Attor- 
ney Qeneral,   for  the   State : 

One  conviction  is  not  a,  bar. 

State  T.  Dvoracek,  140  lona,  266,  IIB 
N.  W.  389;  State  v.  Witham,  70  Wih.  473, 
3S  N.  W.  934. 

Mr.  W,  T,  Maze;  for  appellee. 

Sherwln,  J.,  delivered  the  opinion  of  the 

The  defendant  ia  now,  and  has  been  Binca 
January,  1906,  the  husband  of  Martha  B. 
Morgan,  In  May,  1909,  he  was  indicted 
for  refusing  and  neglecting  to  maintain 
and  prqvide  tor  hie  wife;  and  he  waB  later 
convicted  under  said  indictment  and  sen- 
tenced to  the  penitentiary,  where  he  served 
his   term.     After   his   discharge  therefrom, 

where  the  defendant  hai  never  returned  to 
hiB  wife  Bince  the  filing  of  the  original  com- 
plaint against  him,  but  merely  continues  to 
refuse  to  live  with  her  or  to  fumiab  her 
means  to  live  on.  State  v.  Uiller,  90  Mo. 
App.  131. 

And  under  a  statute  making  it  a  misde- 
meanor for  any  husband  to  "wilfully  aban- 
don hia  wife  without  providing  adequate 
support  for  such  wife  and  the  child  or  chil- 
dren which  he  has  begotten  upon  her,"  a 
conviction  of  a  hueband  abandoning  his  wife 
is  a  bar  to  a  Bubsequent  prOBecution,  where 
he  has  not  lived  with  her  since  the  drst 
abandonment,  but  has  simply  continued  to 
fail  to  provide  adequate  support  for  her 
and  their  child, — the  gist  of  the  offense  be- 
ing the  act  of  separation,  and  not  merely 
its  continuance  without  providing  adequate 
support.    State  v.  Dunston,  7B  N.  C.  418. 

So,  a  conviction  of  wife  desertion  and  a 
aubeequent  conviction  of  deserting  one's 
wife  and  child  are  a  bar  to  a  third  prose- 
cution for  a  desertion  of  wife  and  child 
which  was  a  complete  offense  before  either 
of  the  former  convictionB  was  bad.  Com. 
V,  Bowman,  6  Kulp,  176. 

And  a  conviction  of  desertion  and  non- 
support  of  one's  wife  is  a  bar  to  a  subse- 
quent pr09Pcution  for  the  same  desertior 
'  aft«r'the  expiration  of  the  defendant's  sen- 
tence, where  nothing  has  occurred  since  the 
former  trial  to  chane:e  the  situation  and  to 
make  the  defend  an  t!s  subsequent  refusal 
to  live  with  and  support  hie  wife  a  new  of- 
fense as  desertion  is  a  single  act  and  a  com- 
alete  offense  when  it  fakes  place.  Com.  v. 
[arkley.  17  Pa.  Co.  Ct.  2.S4. 
And  likewise,  the  dismi'^-'al  of  a  prosecu- 
tion for  wife  desertion,  after  a  full  hearing, 
is  a  bar  to  a  subsequent  prosecution  for  a 
desertion  alleped  to  have  taken  place  prior 
to  the  first  prosecution,  where  nothing  has 
occurred  since  the  dismlBsal  of  that  case 
to  change  the  situation  and  make  the  de- 
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he  returned  to  Des  Moines,  his  former  home, 
and  the  home  of  his  wife,  and  has  sinca 
said  time,  without  good  cause,  wilfully 
n^lected  and  refused  to  maintain  and  pro- 
vide for  his  wife,  although  she  lias  been 
and  ia  in  a  destitute  condition.  On  the 
20th  day  of  March,  1911,  the  indictment  in 
this  case  was  returned  against  the  defend- 
ant, charging  that  on  or  about  the  1st  day 
of  May,  1910,  and  up  to  the  time  of  filing 
the  indictment,  the  defendant  did  wilfully, 
and  without  good  cause,  desert  and  refus« 
to  maintain  and  provide  for  his  said  wife; 
she  being  then  in  a  destitute  condition. 
Fleas  of  not  guilty  and  of  a  former  adjudi- 
cation were  entered  by  the  defendant,  and 
at  the  close  of  the  evidence  the  court,  on  the 
defendant's  motion,  directed  a  verdict  of 
not  guilty,  on  the  ground  alone  of  former 
conviction.     The  state  appeals. 

The  only  question  presented  on  this  ap- 
peal is  whether  a  person,  who  has  once  been 
convicted   and   punished   for   wilfully    neg- 

fendant'e  subsequent  refusal  to  live  with, 
and  support  his  wife  a  new  offense.  Cam, 
V.  Cawley,  4  Pa.  Diet.  R.  69. 

But  the  dismissal  of  a  prosecution  for 
wife  desertion,  without  a  hearing  upon  the 
merits,  on  account  of  the  failure  of  the  wife 
to  appear  in  court  to  sustain  her  charge, 
which  failure  was  induced  by  defendant's 
promise  to  maintain  end  live  with  her,  is 
not  a  bar  to  a  Bubsequent  prosecution  for 
the  same  offense.  Com.  v.  Pickett,  10  Knlp, 
68. 

In  this  case,  the  court  also  said  that, 
further,  the  defendant,  by  his  promiseB,  at 
the  time  his  wife  promised  not  to  appear 
and  prosecute,  assuiped  his  marital  rela- 
tions with  her,  and  that  thereafter  a  new 
offense  began,  for  which  the  wife  would  be 
justified  in  maintaining  a  prosecution  for 
desertion.     Ibid. 

As  said,  also,  in  Com.  v.  Bowman,  6 
Kulp,  176:  "The  former  convictions  and  im- 
prisonment of  the  defendant  did  not  dis- 
solve the  marriage  tie,  and  we  can  conceive 
of  a  case  where  they  would  not  be  bar  to  a 
Bubsequent  prosecutinn.  For  example,  if 
after  his  release  the  defendant  and  his  wife 
had  come  together,  and  he  had  subBCquently 
deserted  her  again,  it  would  seem  that  be 
might  be  prosecuted  again  for  the  new 
offense." 

And  in  State  v.  Vollenweider,  94  Mo. 
App.  1S8,  07  S.  W.  9^2.  it  was  held  that  a 
conviction,  under  the  Missouri  statute,  of 
abandonment  of  one's  wife,  is  no  bar  to  a 
subsequent  prosecution  for  a  repetition  of 
the  offense  after  the  defendant  has  resumed 
conjugal  relations  with  his  wife;  and  a 
plea  of  former  conviction  of  abandonment 
of  one's  wife  at  a  date  prior  to  the  alibied 
date  of  the  abandonment  Bubsequently 
charged  is  demurrable,  unless  the  defendant 
negatives  the  fact  that  he  has  resumed  con- 
jugal relations  with  his  wife  since  the  priot 
conviction,  A.  C.  W, 
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lectiiig  and  refuiing  to  maintain  and  pro- 
Tide  for  hia  wife,  under  3  47TGa  ot  the 
Code  Supplement,  can  be  again  tried  and 
puniahed  for  refusing  and  neglecting  to 
maintain  and  provide  for  her,  after  th«  ex- 
piration of  hia  former  sentence.  Tlie  ques- 
tion is  not  entirely  free  from  doubt;  but 
we  reach  the  concluaion  that  the  flnding 
of  the  trial  eoart  is  not  in  accord  with  the 
legislative  intent,  aa  the  same  is  expressed 
in  the  entire  act  under  consideration,  nor 
in  accord  with  the  construction  which  this 
coort  has,  in  effect,  beretofor*  given  the 

80  far  as  material  here,  i  47TEa  reads  as 
follows:  "Every  person  who  shall,  without 
good  cauae,  wilfully  neglect  or  refuse  to 
maintain  or  provide  for  bis  wife,  she  being 
in  a  destitute  condition,  or  who  shall,  with- 
ont  good  cause,  abandon  his  or  her  legiti- 
mate or  legally  adopted  child  or  children 
under  the  age  of  sixteen  years,  leaving  such 
child  or  children  in  a  destitute  condition, 
or  shall,  without  good  cause,  wilful);  neg- 
lect or  refuse  to  provide  for  such  child  or 
children,  they  being  in  a  destitute  con- 
dition, shall  be  deemed  guilty  of  desertion." 
This  section  clearly  makes  it  a  crime  to 
neglect  or  refuse  to  maintain  or  provide 
for  the  wife,  or  to  abandon  the  child  or 
children,  or  to  neglect  or  refuse  to  provide 
for  such  child  or  children.  By  neglecting 
or  refusing  to  provide  for  or  maintain  his 
wife,  the  husband  incurs  the  penalty;  and 
by  abandoning  the  child  or  children,  or  by 
neglecting  to  provide  for  such  child  or 
children,  either  the  husband  or  wife,  or 
both,  incur  the  penalty.  Three  distinct 
eases  an  thus  provided  for  and  punished; 
and  they  are  all  named  aa  "desertion"  in 
the  statute. 

But  this  designation  is  not  controlling  in 
construing  such  statutes.  The  court  should, 
and  does,  go  beyond  the  mere  name,  and 
determine  the  acts  that  are  made  offenses 
against  the  statute  and  that  incur  the  pen- 
alty. Mere  desertion,  or  abandonment,  the 
words  being  synonymous,  of  the  wife,  in- 
curs no  penalty.  It  is  the  wilful  neglect 
or  refusal,  without  good  cause,  to  maintain 
or  provide  for  her  in  her  destitution  that 
incurs  the  penalty.  A  husband,  without 
any  cause,  and  with  ample  means,  may 
desert  or  abandon  his  wife,  without  bring- 
ing upon  himself  the  punishment  provided 
In  this  statute,  unless  it  be  shown  that  he 
left  his  wife  in  a  destitute  condition.  In 
other  words,  a  rich  husband  may  desert  a 
rich  wife  without  violating  this  statute; 
and,  if  that  be  true,  it  is  the  neglect  or  re- 
fusal to  maintain  or  provide  for  t)ie  wife 
that  the  statute  punishes,  and  not  the  mere 
act  of  desertim;  and  as  long  as  the  con- 
dition named  in  the  statute  exists  the  bus- 
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band  is,  in  our  opinion,  subject  to  the 
penalty.  He  cannot,  of  course,  be  twice 
punished  for  the  same  offense;  but  his 
neglect  and  refusal  to  provide  for  bis  wife, 
after  he  had  served  his  former  sentence,  con- 
stitutes a  new,  separate,  and  distinct  vio- 
lation of  this  statute,  for  which  he  may 
be  punished.  Our  conclusion  as  to  the 
proper  coilstruction  to  be  given  the  sec- 
tion under  consideration  is  strengthened  by 
S  477gc  of  the  same  act,  which  provides, 
in  substance,  tliat  the  defendant  may  be 
released  upon  giving  a  continuing  bond, 
conditioned  tliat  he  will  furnish  his  wife 
with  a  "necessary  and  proper  home,  food, 
care,  and  clothing." 

In  State  v.  Dvoracek,  140  Iowa,  206,  118 
N.  W.  3S0,  the  defendant  deserted  his  wife 
s^d  children  before  9  4776a  became  a  law, 
which  was  on  the  28th  day  of  March,  1907. 
In  Beptember,  1907,  he  was  indicted  for 
neglecting  to  maintain  and  provide  for 
his  wife  and  children,  and  we  sustained  the 
conviction  that  followed.  The  question  pre- 
sented in  this  case  was  not  considered  ill 
that  opinion;  but  it  is  manifest  that  the 
judgment  could  not  have  been  sustained  if 
this  defendant's  contention  is  right;  tor, 
if  the  statute  punishes  for  mere  desertion, 
that  crime  had  been  completed  long  before 
this  statute  was  enacted. 

There  was  a  statute  in  Wisconsin  that 
provided  a  penalty  for  abandoning  the  wife, 
or  for  the  refusal  or  neglect  to  provide  for 
her.  And  in  State  v.  Witham,  70  Wis.  473, 
35  N.  W.  B34,  the  court  held  that,  while  the 
abandonment  occurred  before  the  law  took 
effect,  still  the  wilful  refusal  to  provide  for 
the  wife  continued  to  the  time  of  the  trial; 
and  that  the  defendant  was  liable,  under 
the  statute,  for  the  penalty  imposed  for 
such  neglect.  The  decision  supports  our 
conclusion  in  this  case. 

The  judgment  should  be,  and  it  if,  re- 
versed. 


KSINTUCKT  COURT   OF  APPEALS. 

V.  MURRAY  et  al.,  Appta., 

W.   T.   COWHERD. 

(148  Ky.  691.  147  8.  W.  6.) 

Afast«r  and  servant  —  liability  of  serr- 
ant  tor  nonfeasance. 

1.  A  servant  whose  duty  is  to  maintain 
telephone    poles    in    safe    condition    on n not 


Note.  —  As  to  liability  of  an  agent  01 
servant  to  third  persons  for  his  own  negli 
gence  or  nonfeasance,  see  notes  to  Mayer  v 
Thompson-Hutchison   Bldg.    Co.  &8   L.: 
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oegligence,  ob  the  tlworj'  tliat  he  waH  guilty 
merely  of  nonfeasance. 

Trial  —  deflnlleneBS  of  verilict  —  snffl- 
clency. 

2.  A  mere  finding  for  plwntiff  for  a  cer^ 
tsin  amount,  in  an  action  RKaiiist  two  to 
recover  damages  for  personal  injuricH,  iB 
BUfTiciently  definite  if  the  jury  were  in- 
structed that  tiiey  migtit  lind  against  either 
or  both,  or  raifitit  find  one  sum  apainat  one 
and  another  different  one  against  the  other, 
in  wiiich  case  they  muat  state  how  muc)) 
was  found  against  each. 

(May  29,  1912.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Taylor  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendants' 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Hpim  Brnce.  John  A.  Wolford, 
and  Bruce  A  Bullitt  for  appellants. 

Mr  W.  H.  Jackson,  with  W.  O.  He- 
Chord,  for  appellee: 

Servant  who  undertakes  to  discharffe  a 
duty  to  the  public  for  the  irtaster,  and 
enters  upon  the  discharge  of  such  duty, 
owes  the  same  duty  to  the  public  and 
stands  in  the  same  relation  thereto  as  the 
master;  and  the  servant  is  jointly  liable 
with  the  master  to  an  individual  who  is 
injured,  while  in  the  exercise  of  a  legal 
right,  by  the  negligence  or  nonfeasance  of 
the  servant  as  to  such  duty. 

2T  Cyc.  805;  Baird  v.  Shipman,  132  III. 
16,  7  L.RJI.  128,  22  Am.  St.  Rep.  504.  23 
N.  E.  384;  Mayer  v.  Thompson-lIiitchiBon 
BIdg.  Co.  104  Ala.  81S,  28  L.R.A.  433,  53 
Am.  St.  Kep.  88,  18  So.  620;  Ellis  v. 
Southern  R.  Co.  72  S.  C.  46.5,  2  L.R.A. 
(N.S.)  378,  62  S.  E.  228;  Cameron  v.  Ken- 
yon-Connell  Commercial  Co  22  Mont.  312, 
44  L.R.A.  600,  74  Am.  St.  Rep.  602,  56 
Pac.  358;  Ward  v.  Pullman  Car  Corp. 
131  Ky.  14S,  25  L.R.A.(N.S.)  343,  114  S. 
W.  754;  Haynes  T.  Cincinnati,  N.  0.  & 
T.  P.  R.  Go.  146  Ky,  216,  140  R.  W.  176; 
Chesapeake  &  O.  R.  Co.  v.  Banks,  144  Ky. 
137,  137  S.  W.  1066. 

Winn,   J.,   delivered   the   opinion   of  the 

The  Camphellsville  &  Greensburg  Tele- 
phone Company  is  a  corporation  with  its 
poles  and  line  e>^tending  along  the  turnpike 
between  the  two  towns.    G.  V.  Murray  is  its 


bis  farm  wagon,  which  he  wa*  driving  along 
the  road,  by  a  telephone  pole  which  fell  over 
upon  him.  He  was  partially  paralyzed  by 
the  accident  and  suffered  no  little,  both 
bodily  and  pecuniarily.  He  brought  his 
action  against  the  appellants  for  damage, 
and  upon  a  trial  recovered  a  judgment  of 
$2,875,  from  which  this  appeal  is  prose- 
cuUd. 

The  petition  charges  the  negligence  of  the 
company  in  maintaining  the  decayed  pole; 
that  Murray  had  charge  of,  and  direct  su- 
per vision  over,  the  construction  and  ma,ia- 
tenance  of  these  poles  and  wires;  that  it 
was  his  duty  to  keep  and  maintain  them  in 
good  repair  and  safe  condition;  tbat  the 
defendant's  negligence  permitted  this  partiC' 
ular  polo  to  become  out  of  repair  and  un- 
safe, and  to  remain  so  for  an  unreaeonttble 
length  of  time.  There  is  then  a  specific 
charge  that  Murray  inspected  the  pole 
which  fell  upon  Cowherd,  but  tbat  he  was 
negligent  and  careless  in  his  inspection,  and 
approved  the  pole  as  being  safe  when  it 
was  not  so.  The  evidence  discloses  that 
Murray  customarily  discharged  the  duties 
of  inspection  and  maintenance,  and  when 
an  inspection  disclosed  the  unsound  con- 
dition of  a  pole  he  would  cause  it  to  he 
broken  out  and  reset.  He  was  the  presi- 
dent and  general  manager  of  the  company, 
and  doubtless  had  at  command  its  supplies 
without  the  formality  of  application  to  any 
superior  to  furnish  them.  There  was 
further  evidence  before  the  jury  that  he 
inspected  that  particular  pole  one  week  be- 
fore it  fell;  that  the  decayed  condition 
could  have  been  seen  had  he  gone  to  it  and 
looked  at  the  foot  of  it;  that  on  the  day 
when  he  did  inspect  it  his  presence  there 
was  occasioned  by  the  fact  that  the  pole 
nevt  in  line  to  it,  and  across  the  turnpike 
from  it,  ha4  fallen,  and  he  had  gone  there 
to  reset  that  pole;  that  after  resetting  it 
he  inspected  the  poles  immediately  on  both 
aides  of  it  in  the  line  to  aee  whether  or 
not  they  had  been  affected  by  the  falling 
and  resetting  of  that  pole. 

No  substantial  complaint  of  the  verdict 
and  judgment  is  made  by  the  telephone 
company.  The  reversal  is  urged  in  behalf 
of  Murray.  He  takes  the  position  that  at 
the  moat  his  negligence  was  that  of  non- 
feasance, the  failure  to  inspect  the  pole 
properly;  and  that  a  servant  is  not  liable 
for  an  injury  resulting  alone  from  hia  non- 


433,  and  Ward  v.  Pullman  Co.  2.5  L.R.A. 

(N.S,)  343,  and  later  case  of  Patrv  v. 
Northern  P.  R.  Co.  34  L.R.A.(N.S.)  530. 
See   also   refcrenros   in    note   in   25   L.R.A. 

fS.fi.)    343,    for 

pointa. 
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As  to  ctfeet  of  verdict  for  servant  in  an 
action  ngainst  master  and  servant  for  the 
servant's  negligence  or  misfeasance,  se^ 
notea  to  McGinnis  v.  Chicago.  R.  L  A  P.  R. 
Co.  S  L.R.A.IN.S.)  880,  and  Southern  S. 
Co.  y.  Harbin,  30  L.R.A.(N.S.)   404. 
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MtiTifj!  that  hie  duty  was  a  duty  wliicli 
he  owed  alone  to  his  employer,  the  telephone 
company;  and  that  if  he  failed  to  perform 
this  duty  of  iDBpeetion  be  is  answerable 
alone  to  the  company,  bia  superior  and  em- 
ployer. 

The  distinction  sought  to  be  drawn  be- 
tween a  servant's  acts  of  misfcsBance  and 
those  of  nonfeasance,  resulting  in  an  injury 
to  another,  with  his  consequent  liability  in 
the  one  case  and.  his  nonliability  in  the 
other,  does  not  obtain  in  Kentucky,  when 
the  Q^iigence,  whether  of  misfeasance  oi 
nonfeasance,  involves  some  breach  of  the 
terrant's  duty.  It  is  not  his  position  of 
service,  but  bis  relation  as  an  individual 
wrongdoer  to  the  party  injured,  which 
fixes  his  liability.  Haynes  v.  Cincinnati, 
K.  O.  &  T.  P.  H.  Co.  146  Ky.  200,  110 
8.  W.  178.  Certainly  under  the  particular 
facts  of  the  case  at  bar  the  distinction  is 
immaterial;  for,  under  the  evidence,  supra, 
the  pole  was  decayed  and  a  menace  to  the 
travelers  upon  the  highway.  The  defect 
could  have  been  discovered  by  an  inspec- 
tion. It  was  the  duty  ol  Murray  to  in- 
spect and  maintain  the  line.  He  owed  such 
travelers  an  affirmative  duty  in  the  exercise 
of  reasonable  care  to  inspect  and  maintain 
this  pole  in  safety.  For  his  negligent  fail- 
ure to  dlscliargs  this  duty,  whether  it  be 
called  misfeasance  or  nonfeasance,  liability 
attaches  to  him  in  favor  of  one  injured 
by  it- 
While,  as  remarked  above,  the  doctrine  is 
settled  in  this  state  that  the  servant  is 
personally  liable,  whether  his  act  be  that 
of  misfeasance  or  nonfeasance,  when  the 
injury  flows  from  some  breach  of  a  duty 
owed  by  him,  there  are  none  the  leas  cer- 
tain points  made  in  the  able  brief  for  the 
appellants  which  need  to  be  answered,  and 
certain  authorities  cited  which  need  to  be 
discussed  and  differentiated,  in  order  that 
no  misapprehension  of  our  position  may 
grow  up. 

The  first  ca«e  cited  by  appellants  is  that 
of  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Robertson,  115  Ky.  858,  74  B.  W.  1001,  a 
removal  case.  In  this  case  Brown,  the  resi- 
dent defendant,  according  to  the  allegation 
of  the  petition,  was  required  by  the  railway 
company  to  see  that  mechanirat  appliances 
of  a  certain  nature  were  supplied  on  the 
engines.  Those  supplied  were  not  of  that 
nature.  It  was  not  charged  that  the  master 
had  supplied  Brown  with  different  or  l>et- 
ter  appliaoces.  The  engineer  wss  injured 
by  a  defect  in  such  an  appliance.  Upon 
the  trial  it  was  develo^d  that  Brown  fur- 
nished'to  the  engineer  precisely  the  same 
appliances  that  were  supplied  to  him  by  the 
railway  company;  and  the  case  turned  up- 
on the  question  as  to  whether  a  servant 
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can  be  made  liable  to  an  inferior  servant 

because  of  the  master's  failure  to  provide 
safe  and  suitable  machinery,  although  it 
was  the  superior  servant's  duty  to  look 
after  the  machinery.  It  was  answered  that 
such  a  liability  would  attach)  but  that 
where  the  injury  resulted  to  some  third 
person  because  the  servant  failed  to  act, 
the  servant,  upon  general  authority,  was 
not  personally  liable.  The  court  added,  as 
to  this  general  doctrine,  that  it  was  not 
prepared  to  say  that  it  could  be  sustained 
in  sound  reason  to  its  fullest  extent,  and 
that  the  facts  in  that  case  relieved  the 
court  from  considering  whether  mere  non- 
feasance upon  the  part  of  Brown  would  have 
rendered  him  liable.  When  the  court  came 
at  a  later  time  to  try  the  Haynes  Case,  it 
departed  from  the  suggestion  made  in  the 
Robertson  Case,  and  held  that  where  the 
injury  resulted  from  a  failure  to  discharge 
a  duty,  whether  of  misfeasance  or  non- 
feasance, the  servant  himself  would  be 
liable.  In  the  Robertson  Cose  it  is  to  be 
noted  that  Brown  was  an  inferior  servant 
of  the  company,  and  though  charged  with 
the  duty  of  inspection,  was  supplied  with 
no  other  or  different  or  better  appliances 
than  those  which  caused  the  injury;  while 
in  the  case  at  bar  there  is  a  pregnant  dif- 
ference, in  that  Murray  himself  testifies 
that  whenever  )iis  inspection  disclosed  a  bad 
pole,  he  would  have  it  taken  out  and  the 
pole  reset.  In  other  words,  he  had  good 
appliances  at  command  to  supplant  the 
defective   ones  which   his  inspection  might 

The  neit  case  cited  is  that  of  I>udley  v. 
Illinois  C.  R.  Co.  127  Ky.  2E1,  13  L.RJI. 
(N.S-)  llBfl,  128  Am.  St.  Rep.  33B,  96  8.  W. 
835,  another  removal  case.  A  brakeman  on 
the  railroad  was  struck  by  a  waterspout 
leading  from  a  supply  tank  out  over  the 
track  to  supply  locomotives  with  water.  ' 
He  sued  the  company  and  joined  with  it  as 
a  defendant  one  Mitchell,  charging  that 
he  was  its  superintendent  or  supervisor  of 
pumpa,  tanks,  and  water  appliances, .  and 
that  he  was  directly  in  charge  and  control 
of  the  particular  tank  and  spout  which 
caused  the  injury.  This  court  held  that  the 
petition  stated  a  good  cause  of  action 
against  him,  and  that  the  trial  court  prop- 
erly overruled  the  petition  for  removal  at 
the  beginning  of  the  action.  The  evidence, 
however,  disclosed  that  Mitchell  was  a  sub- 
ordinate employee  of  the  railroad  company. 
working  under  the  superintendent,  who  had 
charge  of  the  pumps  and  tanks.  The  court 
remarked  that  though  it  be  assumed  that 
it  was  Mitchell's  duty  to  keep  the  tanks 
and  appliances  in  repair,  he  could  not  be 
held  liable,  unless  such  a  servant  as  he  wa» 
is  liable  for  nonfeasance,  or  for  his  failure 
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affirmatively  to  take  some  action  to  remedy 
liefecti  or  dkngeroua  appliances  to  which 
bia  attention  iniglit  be  called.  This  lan- 
guage is  misleading,  standing  alone;  and 
it  must  be  read  in  connection  with  the 
further  facta  in  the  caae,  that  Mitchell  had 
nothing  to  do  with  erecting  the  tank,  or 
adjusting  any  of  the  parts  or  appliances 
thereon,  and  that  the  evidence  wholly  failed 
to  make  out  any  case  against  Mitchell.  We 
undertake  to  say  that  the  caae  ^ould  have 
been  ruled  otherwise  had  the  evidence  dis- 
closed that  it  was  Mitchell's  duty  to  in- 
spect and  maintain  these  appliances,  and 
to  take  out  defective,  and  from  a  store  at 
his  command  supply  Bound,  apparatus.  Un- 
doubtedly, had  he  failed  Id  such  a  duty, 
though  his  failure  were  purely  nonfeasance, 
he  would  have  been  personally  liable — just 
as,  in  the  case  at  bar,  it  was  the  duty  of 
Murraj  to  maintain  sound  poles  and  to 
take  out  defective  ones,  replacing  them 
with  sound  ones,  as  he  was  in  the  habit  of 

The  next  case  is  that  of  Ward  v.  Pull- 
man Car  Corp,  131  Ky.  142,  25  L.R.A. 
(N.S.)  343,  114  S.  W.  754,  which  is  cited 
by  the  appellants,  not  by  way  of  sustaining 
their  position,  but  for  the  purpose  of  en- 
deavoring to  explain  away  statements  in  its 
text  -which  are  against  their  position.    This 

have  before  us  alone  the  allegations  of  the 
petition.  The  lower  court  sustained  the 
removal  petition  and  removed  the  case  to 
the  Federal  court;  and  the  case  that  came 
to  us  was  on  appeal  from  that  order.  The 
case  was  decided  here  upon  the  allegations 
of  the  petition  as  to  the  individual  de- 
fendants. Drayman  and  Olenn.  It  was 
charged  that  they  were  car  inapcctors  in 
the  employment  of  the  Cincinnati,  New 
Orleans,  &  Texas  Pacific  Railway  Company, 
'  and  that  as  such  it  was  their  duty  to 
examine  and  inspect  freight  cars  to  ascer- 
tain whether,  they  were  safe  to  he  operated 
by  the  train  men  in  the  employment  of  the 
railr.oad.  It  was  further  charged  that  they 
had  carelessly  inspected  a  particular  car 
and  approved  it,  lyhen,  as  a  matter  of  fact, 
it  was  defective,  and  injured  the  plaintiff. 
The  question  was  whether  a  cause  of  action 
was  stated  against  the  individuals.  The 
opinion  remarks  the  above  set-out  excerpt 
from  the  case  of  Cincinnati,  N.  O.  &.  T.  P. 
E.  Co.  V.  Roberteon,  11.5  Ky.  861,  74  S.  W. 
1061.  and  that  frora  Dudley  v.  Illinois  C. 
R.  Co.  127  Ky.  221,  13  L.R.A,  {>i.S.)  Ilfi6, 
128  Am.  St.  Rep.  335,  06  S.  W.  B35.  The 
opinion  then  added  that  "there  is  a  sharp 
conflict  in  the  authorities  as  to  whether  a 
servant  is  liable  to  a  third  person  for  non- 
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feasance,  and  as  to  what  is  nonfeasance 
within  the  meaning  of  the  rule."  It  was 
added  that  it  was  not  necessary  in  the 
Ward  Case  to  decide  the  true  rule,  because 
the  acts  of  Drayman  and  Qlenn  were  more 
than  those  of  mere  nonfeasance;  that  their 
approval  sent  the  car  out  on  the  road,  on 
affirmative  act  for  which  they  were  liable, 
as  the  car  was  defective  in  a  way  which 
could    have    been    discovered    by    ordinary 

The  cases  of  Illinois  C.  R.  Co.  v.  Coley, 
121  Ky.  385,  1  L.R.A.{N.8.)  370,  69  S.  W. 
234,  and  Chesapeake  &  O.  R.  Co.  v.  Banks, 

144  Ky.  137,  137  S.  W.  1088,  were  both 
cases  of  affirmative  or  active  negligence 
wherein  servants  of  the  railroad  company 
were  operating  their  engines  without  the 
duf  precaution  to  the  traveling  public. 
Both  of  these  cases  are  cited  by  the  appel- 
lant!, but  they  are  not  especially  in  point 

The  next  ease  cited  by  appellants  is  that 
of  Haynes  v.  Cincinnati,  N.  O.  k  T.  P.  R.  Co. 

145  Ky.  209,  140  S.  W.  176.  This  also 
was  a  removal  case.  In  it,  for  the  first 
time,  this  court  met  and  answered  directly 
the  supposed  distinction  between  n^ligenoe 
of  misfeasance  and  negligence  of  nonfea- 
sance of  a  servant  in  the  discharge  of  an 
imposed  duty,  as  affecting  his  liability  for 
injury  resulting  from  his  negligence.  We 
quote  at  length  from  the  opinion  in  the 
Haynes  Case,  because  it  is  a  clear  state- 
ment of  an  established  view  of  the  court 
to  which  we  desire  to  adhere:  "'Misfea- 
sance is  the  performance  of  an  act  which 
might  lawfully  be  done  in  an  improper  man- 
ner, by  which  another  person  receives  an 
injury,'  while  'nonfeasance  is  the  nonper- 
forniance  of  some  act  which  ought  to  be 
performed. '^Bouvier's  Law  Diet.  If  the 
accident  had  been  caused  by  either  misfea- 
sance or  nonfeasance  amounting  to  a  breach 
of  duty  on  the  part  of  the  engineer,  we 
would  hold  him  liable.  In  some  jurisdic- 
tions the  servant  is  not  held  accountable  to 
third  persons  for  nonfeasance,  but  is  for 
misfeasance;  but  a  contrary  rule  and  one 
that  «  in  accord  with  the  weight  of  mod- 
ern authority  prevails  in  this  state.  We 
do  not  recognize  any  distinction  so  far  as 
the  accountability  of  the  servant  is  con- 
cerned between  acts  of  misfeasance  and  non- 
feasance. Ward  T.  Pullman  Car  Corp.  131 
Ky.  142,  25  L.R.A.{N.S.)  343,  114  S.  W. 
754;  Chesapeake  k  O.  R.  Co.  v.  Banks,  144 
Ky.  137,  137  S.  W.  1086;  Illinois  C.  R.  Co. 
V.  Colev,  121  Ky.  385,  1  L.R.A.(N.S.)  370, 
89  S.  W.  234.  If  aservant  performs  in  an 
unlawful  manner  an  act  that  results  in 
injury  to  a  third. jwrson,  or  if  a  servant 
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fmilg  to  obaerre  a  duty  that  he  owes  to  third 
perBons,  and  injury  reaiilta  from  his  fault 
of  commissioii  or  omisBion,  he  ie  liable  in 
damages.  There  Ib  do  reason  for  making 
a  distinction  between  acts  of  commisBion 
and  omission,  when  each  involves  a  hreach 
of  dutj.  The  servant  is  not  personally 
liable  in  either  case  because  the  breach  of 
duty  was  committed  by  him  while  acting  in 
the  capacity  of  servant;  but  responsibility 
attaches  to  him  as  an  individual  wrengdoer 
without  respect  to  the  position  in  which  he 
acts  or  the  relation  he  bears  to  some  otlier 
person.  It  is  the  fact  that  the  servant 
is  guilty  of  a  wrongful  or  negligent  act 
amounting  to  a  breach  of  duty  that  he 
owes  to  the  injured  person  that  makes  him 
liable.  It  is  not  at  alt  material  whether 
his  wrongful  or  negligent  act  is  committed 
in  an  affirmative  or  wilful  manner,  or  re- 
sults from  mere  nonattcntion  to  a  duty 
that  he  owes  to  third  persons,  and  that 
it  is  entirely  within  his  power  to  perform 
or  omit  to  perform.  There  are  innumer- 
able situations  and  conditions  presented  in 
the  everyday  affairs  of  life  that  make  It 
the  duty  of  persons  to  so  act  as  not  to 
harm  others,  and  when  any  person,  what- 
ever bis  position  or  relation  in  life  may  be, 
fails,  from  negligence,  inattention,  or  wil- 
fulness to  perform  the  duty  imposed,  he  will 
be  liable." 

It  is  true  that  in  the  Haynes  Case  the  en- 
gineer was  held  not  liable;  but  it  was  be- 
cause the  injury  there  was  the  result  of 
defective  machinery  supplied  by  the  master, 
in  the  selection  of  which  the  engineer  had 
neither  the  right  nor  the  duty  to  dictate  to 
the  master.  It  was  very  well  said  that 
when  such  things  arc  furnished  hy  the  mas- 
ter and  prove  defective  or  unsafe,  the  liabil- 
ity attaches  to  the  master,  and  not  to  the 
servant;  and  that  it  would  be  a  most 
unreasonable  doctrine  to  hold  a  person  re- 
sponsible for  defects  in  machinery  that  he 
was  merely  employed  to  use  under  the  di- 
rection of  a  superior,  who  possessed  the 
exclusive  right  to  furnish  the  tools  or  ma- 
chinery used  by  him.  This  is  a  just  and 
wise  statement  of  what  reason  and  justice 
would  suggest  as  the  fair  rule.  The  negro 
man,  for  instance,  who  accompanied  Murray 
in  his  inspection  trips  and  assisted  in  tak- 
ing out  and  putting  in  poles  and  other  re- 
pair work  with  material  and  tools  fur- 
nished alone  by  the  master,  would  not  be 
liable,  because  of  defects  in  either,  for  in- 
juries occurring  because  of  the  defects. 
Hurray,  however,  stands  in  an  altogether 
different  position.  He  was  the  president 
and  general  manager  of  the  telephone  com- 
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paoy.  He  therefore  bad  control  of  its  sup- 
plies. It  was  his  duty  to  inspect  and  to 
maintain  the  poles  in  a  sound  condition,  a 
duty  which,  according  to  some  of  the  evi- 
dence, he  did  not  discharge  in  this  pirticu- 
lar  instance.  He  says  as  well  that  when 
he  found  a  pole  unsafe  he  would  break  it 
off  and  reset  it,  a  course  which  be  undoubt- 
edly could  have  followed  with  this  particu- 
lar pole,  whether  or  not  he  had  a  new  one 
at  command  to  replace  it.  Under  the  facts 
stated,  the  quotation  from  the  Haynes  Case 
clearly  fixes  the  personal  liability  of  Mur- 
ray. 

Some  effort  is  made  in  the  brief  of  ap' 
pellants  to  weaken  as  authority  here  these 
removal  cases,  because  their  discussion  of 
the  servant's  liability  is  ooly  in  their  aspect 
toward  the  right  of  removal  to  the  Federal 
court.  It  is  difficult  to  conceive  any  man-  • 
ner  of  ease  which  would  present  a  more 
clear-cut  opportunity  to  pass  on  such  liabil- 
ity. If  there  was  such  liability  of  the  res- 
ident servant,  there  was  no  right  of  removal 
in  the  nonresident  corporations.  If  the  resi- 
dent servant  were  not  liable,  the  nonresi- 
dent corporation  had  the  right  of  removal. 
In  the  determination,  therefore,  of  the  right 
of  removal,  it  was  necessary  to  consider  in 
each  case  most  carefully  the  rules  fixing  or 
denying  the  servant's  liability;  and  these 
removal  cases  are  therefore  entitled  to  the 
highest  consideration. 

The  only  other  point  suggested  by  the 
appellants  is  that  the  verdict  of  the  jury 
is  not  sufficiently  definite  and  certain,  In 
that  it  merely  found  for  the  plaintiff,  with- 
out stating  as  to  whether  it  found  against 
both  or  some  particular  one  of  the  de- 
fendants. There  is  not  much  force,  we 
thintc,  in  this  position.  The  court  in- 
structed the  jury  that  they  might  find 
against  either  or  both  the  defendants,  and 
that  if  they  found  against  both  they  might 
find  one  sum  against  one  and  a  different 
sum  against  the  other,  "in  which  event  they 
must  state  in  their  verdict  how  much  they 
find  against  one  and  how  much  against  the 
other."  The  jury  obviously  did  not  find 
in  favor  of  one  and  against  the  other,  nor 
a  part  of  the  damage  against  the  one  and 
a  part  against  the  other,  because  they  made 
no  such  statement  in  their  verdict.  Inter' 
preted  in  the  light  of  the  record,  there  is 
no  difUculty  in  ascertaining  what  the  jury 
meant. 

The   judgment  of  the  trial   court  is   af- 
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EX  PARTE  FORREST  E.  KJJEEDLES, 

(—  Mo.  — ,  147  S.  W.  983.) 

Witness  —  Incriminating  evidence  — 
motor  car  accident  —  leaving  identifi- 
cation. 

Making  it  b.  telonj  for  one  vho  has 
caused  injury  bj  the  operation  of  a  motor 
vehicle,  to  leave  the  pluce  of  accident  witb- 
out  leaving  hie  name,  adiiress,  and  license 
nnmber,  does  not  violate  tlie  constitutional 
protection  against  giving  self- incriminating 
evidence. 

(June  1,   1912.] 


PETITION  for  a  writ  of  habeas  corpus 
to  secure  petitioner's  release  from  the 
custody  of  .the  sheriff  of  tbe  city  of  SL 
Louia,  to  which  he  had  been  committed 
under  an  information  charging  him  with  tbe 
commission  of  felony,  in  violation  of  an  act 
in  relation  to  motor  vehicles.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kent  Koerner  and  Gleody  B. 
Arnold,  for  petitioner: 

Section  12  of  the  motor  vehicle  act  of 
1911  ia  unconstitutional  and  void,  because 
it  requires  the  operator  of  an  automobile, 
in  violation  of  g  23  of  article  2  of  our  Cwi- 
atitution,  to  give  information  which  may 
lead  to  his  being  charged  with  or  convicted 
of  a  crime. 

State  ei  rel.  Atty.  Gen.  t.  Simmons  Hard- 


The  point  involved  in  Ex  Paste  Kneei)- 
LBB  is  another  example  of  the  new  ques- 
tions constantly  arising  from  the  use  and 
operation  of  motor  vehicles,  which  the 
courts  are  called  upon  to  decide.  In  that 
case  it  was  held  that  an  act  making  it  a 
felony  for  one  who  had  caused  an  injury 
by  the  operation  of  a  motor  vehicle,  to 
leave  the  place  of  accident  without  leav- 
ing his  name,  address,  and  license  number, 
did  not  violate  the  constitutional  provi- 
sion against  giving  self-incriminating  evi- 
dence. A  search  has  disclosed  but  one  other 
case  in  which  this  point  baa  been  consid- 
ered, and  the  result  there  reached  is  in 
conflict  with  the  decision  in  Ex  Pabte 
Knebdlcb. 

In  the  case  referred  to.  People  v.  Roaen- 
heimer,  70  Misc.  433,  128  N.  Y.  Supp.  1003, 
affirmed  by  appellate  division  on  opinion 
below,  in  146  App.  Div.  875,  130  N.  Y. 
Hujtp.  544,  IngraliBRi,  P.  J.,  dissenting,  a 
statute  providing  that  "any  person  operat- 
ing a  motor  vehicle  who,  knowing  that  in- 
jury has  been  caused  to  a  person  or  prop- 
erty due  to  the  culpability  of  the  said  op- 
erator, or  to  accident,  leaves  the  place  of 
said  injury  or  accident  without  stopping  and 
giving  his  name,  residence,  including  street 

■  and  street  number,  and  operator's  license 
number,  to  the  injured  party  or  to  a  police 
officer,  or  in  case  no  police  ollirer  is  in  thc> 
vicinity  of  the  place  of  said  Injury  or  acci- 
dent, then  reporting  the  same  to  the  near- 
est police  station  or  judicial  officer,  shall 
be  Kuilty  of  a  felony."  was  held  violative 
of  the  constitutional  provision  that  no  per- 
son shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.  Tlie 
court  naid :  "Aa  a  tost  of  the  constitutional- 
ity of  a  law  requiring  a  person  to  sav  or 
produce  something,  considered  in  the  light 

.  of  the  provision  exempting  from  self-nccu- 
Batton,  IS  whether  that  somediins  required 
to  be  said  or  produced  is  recpivahle  in  evi- 
dence, it  is  immaterial  whether  that  de- 
manded ia  an  oral  statement  provable  as  an 
admission  aeainst  interest,  or  a  document 
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receivnble  in  evidence  for  like  reason.  In 
the  statute  now  under  consideration,  a 
person,  after  the  happening  of  an  event, 
is  required,  as  stated,  to  make  an  oral 
unsworn  statement.  The  event  ia  one 
upon  which  the  criminal  liability  of  such 
person  may  be  predicated.  Such  person 
IB  one  in  whose  presence  and  under  whose 
observation  a  fact  occurred.  He  is  there- 
fore prima  facie  competent  to  testify  to 
the  same,  and  for  this  reason  one  de- 
scribed by  tbe  word  'witness'  as  used  in  the 
Constitution.  The  statement  is  required 
to  he  made  in  either  one  of  two  contingen- 

to  the  culpability  of  the  one  required  to 
make  the  statement;  and  (h),  contraatively 
where  it  is  due  to  accident.  It  not  being 
required  when  the  injury  is  unconsciously, 
as  distinguished  from  knowingly,  inflicted, 
the  making  of  it  imports  knowledge  of  the 

bility  where  culpable,  and,  but  for  the  pro- 
vision requiring  such  statement  to  be  made 
as  well  when  the  injury  is  accidental  as 
when  culpable,  the  mere  making  of  the  state- 
ment would  import  an  admission  of  culpa- 
bility. The  circumstance  that  the  statute 
also  requires  the  statement  to  be  made 
where  the  injury  inflicted  is  due  to  accident, 
— that  is  to  say,  without  conscious  culpa- 
bility,— and  that,  therefore,  it  may  con- 
ceivably be  required  where  no  criminal  lia- 
bility attaches  to  the  defendant  from  the 
occurrence,  does  not  make  the  statute  con- 
stitutional, for  it  is  sufficient  to  render  it 
obnoxious  to  the  constitutional  provision 
that  the  statement  required  to  he  made  may 
under  some  circumstances  be  self-accusa- 
tory, or  tend  to  establish  a  criminal  lia- 
bility, or  subject  the  maker  to  criminal 
prosecution.  It  is  not  necessarv  to  its 
unconstitutional  it?  that  it  should  inevita- 
bly have  this  eltect.  The  first  count  in 
the  indictment  alleges  that  the  injuries 
inflicted  by  the  occurrence  respecting  which 
the  defendant's  statement  was  required 
were  occasioned  by  the  defendant's  culpa- 
bility. As  tl»e  demurrer  admiU  this, 
among  other  facts  competently  alleged,  it 
followB  that  in  the  case  at  bar  the  state- 
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ware  Co.  109  Mo.  113,  16  L.R.A.  676,  18 
9.  W.  1125;  People  t.  Rosenheimer,  70 
Misc.  M3,  128  N.  Y.  Bupp.  1005,  146  App. 
Div.  875,  13"0  N.  Y.  Bupp.  644. 

The  plirase  "that  no  person  ghall  be  com- 
pelled to  testify  against  himself  in  a  crimi- 
nal cause,"  ai  used  in  article  2,  g  23,  of 
our  Constitution^  "meang  that  no  person 
ihall  be  compelled  to  give  utterance  to  anf 
fact,  bf  word  or  pen,  which  utterance  might 
then  or  afterwards  be  used  as  evidence 
against  him  in  a,  proceedJDg  then  pending 
or  afterwards  to  be  brought." 

State  Bit  rel.  Atty.  Gen.  v.  Simmone  Hard' 
ware  Co.  supra;  People  v.  Rosenheimer,  70 
Misc.  433,  123  N.  Y.  Supp.  lOOS. 

The  legislature  has  no  power  to  pass  a 
law  which  requires  a   person   to  discloee 


evidence  which  might  lead  to  his  being 
charged  with  or  convicted  of  a  crime. 

State  ex  rel.  Att;.  Gen.  v.  Simmons  Hard- 
ware Co.  Bupra.  < 

Messrs.  Beebert  O.  Jones  and  Forrest 
G.   Ferris,   for   respondent: 

The  chief  purposes  of  the  statute  is  to 
protect  those  using  the  streets  and  high- 
ways of  the  state, — to  prevent  and  amel- 
iorate accidents;  and  it  b  a  valid  exercise 
of  the  police  power  of  the  state. 

People  V.  Rosenheimer,  146  App.  Div. 
876,  130  N.  Y.  Supp.  544   (dissenting  opin- 

Btatutes  regulating  the  registration,  li- 
censing, operating,  and  speed  of  motor  ve- 
hicles, constitute  a  proper  exercise  of  the 
police  power  of  the  state.     One  purpose  of 


ment  would  have  been  required  from  the 
defendant  because  of  his  conscious  culpa- 
bility, and  therefore  the  making  of  the 
statement  would  have  furnished,  not  merely 
evidence  of  the  defendant's  identity  '  '" 
the  operator  of  the  vehicle,  and  in  that 
nection  a  link  in  the  chain  of  evidence 
■gainst  him  in  the  event  of  his  crin 
prosecution,,  but  also  evidence  of  admitted 
culpability.  It  i^  elementary  that,  when  a 
person  is  injured  m  person  or  property,  and 
such  injury  appears  to  have  been  caused  by 
the  act  or  omission  of  another,  the  circum- 
stances as  ascertained  attending  ttie  inflic- 
tion of  such  injury  may  indicate  a  civil,  and 
possibly  also  a  criminal,  liability  on  the 
part  of  such  other,  because  of  such  other's 
apparent  connection  with  its  infliction 
Where,  for  the  reason  that  they  indicate 
criminal  liability,  a  criminal  action  is 
b^un,  the  public  prosecutor  must  prove 
as  prerequisites  to  a  lawful  conviction, 
first,  the  identity  of  the  person  prosecuted 
with  the  person  causing  the  injury;  and, 
second,  the  latter's  criminal  culpability 
with  respect  to  the  same.  The  first,  like 
any  other  relevant  fact,  may  be  proved 
by  the  admission  of  the  person  prosecuted. 
\vhen  so  proved,  such  fact  becomes  a  link 
in  the  chain  of  evidence  against  him. 
Thns,  a  porson  is  injured  upon  a  public 
highway,  and  thereafter  dies  from  the  ef- 
fects of  such  injury.  The  injury  causing 
death  results  from  the  violent  oontact  of 
a  motor  vehicle,  either  directly  or  indi- 
rectly, with  the  body  of  the  person  killed. 
The  circumstances  discovered  by  the  public 
authorities  indicate  that  such  contact  was 
fine  either  to  some  act*  or  some  culpable 
negligence  on  the  part  of  the  person 
operating  the  motor  vehicle.  The  question 
arises.  Who  was  that  person?  and  it  there- 
upon transpires  that,  under  the  penalties 
of  the  challenged  statute,  such  person  has 
said  to  a  police  officer  in  the  vicinity  of  the 
place  where  the  injury  was  inflicted,  not  an 
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msn.  I  operati^d  the  motor  vehicle  which 
(flused  the  injury.  My  address  is  such  a 
slfet  and  such  a  number,  and  this  in  my  op- 
erator's license  nujniier,'  The  admission  sc 
«I^R,A.(N.S-)      ■" 


made  as  an  evidentiary  fact  is  testifled  to 
by  such  officer  before  a  grand  jury,  and,  in 
conjunction  with  other  evidence,  it  produces 
an  indictment.  That  indictment  conceiva- 
bly charges  murder  in  the  first  decree  (Peo- 
ple V.  Darragh,  141  App.  Div.  408,  129  N. 
¥.  Supp.  52Z),  possibly  manslaughter  in  its 
first  degree,  and,  if  not,  manslaughter  in  its 
second  degree.  A  trinl  of  the  one  indicted 
follows,  and  there  again  such  person's  state- 
ment to  the  officer,  to  the  effect  that  he  Was 
the  man  who  operated  the  motor  vehicle  up- 
on the  occasion  stated  in  the  indictment, 
becomea  a  link  in  the  chain  of  evidence 
against  him,  connecting  him  with  the  occur- 
rence as  therein  alleged.  It  follows  that  the  . 
man  making  the  statement,  whether  such 
statement  import  coneciuus  culpability  or 
merely  bis  connection  with  the  occurrence, 
lias  been  compelled,  in  the  absence  of  any 
statutory  immunity  against  prosecution,  to 
be  a  witness  against  himseU  in  a  criminal 
case.  Such  was  the  nature  of  the  state- 
ment required  from  this  demurrant  under 
penalty  of  conviction  of  felony  should  he 
omit  to  make  it.  He  has  omitted  to  accuse 
himself,  and  the  indictment  assailed  is  the 
pleading  initiating  the  criminal  action  for 
his  conviction  of  felony  for  such  omission. 
These  considerations  lead  to  the  conclusion 
that,  while  the  facts  in  the  case  at  bar  are 
dissimilar  from  those  in  the  cases  cited, 
they  show,  if  anything,  a  more  obvious  in- 
fraction af  the  constitutional  provision.  In 
reaching  this  conclusion,  the  extent  of  the 
police  power  of  the  state  is  recognised. 
The  right  under  it  to  enact,  as  well-con- 
sidered regulations  for  the  public  safety 
in  connection  with  the  operation  of  motor 
vehicles  upon  public  highways,  license  and 
other  requirements  which  have  for  their 
object  the  identiflcation  of  those  violating 
the  motor  vehicle  law.  is  conceded.  People 
V.  MacWilliams,  »I  App.  Div.  176,  88  K. 
Y.  Supp.  357.  It  is  one  thing  to  require 
operators  of  motor  vehicles  to  carry 
iilentifying  indicia  before  such  persons  have 
broken  the  law,  and  quite  another  to  de- 
mand either  that  they  make  self.accusa- 
tion  in  case  of  infringement,  or  furnish 
in  sucb  case  a  link  in  a  chain  of  crimin»i 
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such  regulations  ie  to  make  kijown  tlie  iden- 
tity of  the  operator  in  case  of  hia  failuXB  to 
observe  the  Btatutory  regulations. 

28.Cyc.  32,  34;  State  t.  Swe^erty,  203 
Mo.  617,  10  L,R.A,(N.S.)  801,  120  Am.  St. 
Rep.  671,  102  8.  W.  483,  11  Ann.  Cas.  766; 
People  T.  Schneider,  139  Mich.  673,  S9 
L.HJV.  346,  103  N.  W.  172,  5  Ann.  Gas.  760. 

Whoever  accepts  the  privilege  of  operat- 
ing an  automobile  asaumeB  the  obligation 
imposed  by  the  state,  of  either  remaining  at 


the  place  of  accident  or  reporting  tbe  acci- 

State  V.  Davia,  108  Mo.  666,  32  Am.  St. 
Sep.  640,  18  5.  W.  894. 

F«rrU88,  J.,  delivered  the  opinion  of  the 

Habeas  corpus  to  diachar^  petitioner 
from  the  custody  of  tbe  sheriff  of  the  city 
of  St.  Louie  who  holds  petitioner  under  a 
capias  issued  on  an  infonnation  based  up- 


tory  evidence  against  themselves.  The 
former  can  be  lawfully  done.  Th«_  latter 
violates  the  Conatitution." 

In  his  diaseDCing  opinion  in  the  appellate 
division,  Ingraham,  P.  J.,  aaid:  "The  court 
below  held  that  this  statute  violated  §  6  of 
article  1  of  the  Constitution  of  this  state, 
which  provides  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself.  With  that  conclusion  I  do 
not  agree.  The  statute  does  not  relate  to 
a  criminal  prosecution.  It  does  not  make 
it  a  crime  for  a  pereuQ  operating  an  auto- 
mobile to  cause  an  injury  to  person  or  prop- 
erty, nor  does  it  make  the  declaration  of  the 
person  operating  the  automobile  admissible 
in  evidence  in  any  criminal  proceeding  which 
maj  follow  the  happening  of  the  accident. 
Whether  a  person  causing  an  iiijury  to  per- 
son or  property  is  guilty  of  crime  dependa 
upon  other  provisiona  of  law,  and  they  have 
no  connection  with  the  statute  under  re- 
view. If  no  crime  was  committed  when  the 
accident  occurred, — and  it  is  not  alleged 
that  there  was,— -the  conatitutional  provi- 
sion could  have  no  application,  and  the  de- 
fendant's constitutional  privilege  was  not 
infringed.  A  general  provision  of  law  com- 
pelling a  party  to  be  a  witness  generally 
would  not  violate  this  provision  of  the  Con- 
stitution, because,  if  a  crime  was  commit- 
ted, it  would  be  a  violation  of  the  Constitu- 
tion to  apply  the  statute  to  a  criminal 
prosecution.  In  the  recent  development  of 
motor  vehicles,  it  appears  that  they-  have 
largely  increased  the  danger  to  persona  us- 
ing the  atreeta  and  highwsiys;  that  it  baa 
become  necessary  in  many  cases,  to  save 
life,  to  provide  prompt  assistance  to  those 
injured;  and,  it  su^  a  vehicle  at  once 
leaves  the  place  of  the  accident  without 
waiting  to  see  the  result  of  the  injury, 
it  is  impossible  to  ascertain  the  identity 
of  the  person  cauFiing  the  injury.  It  was 
to  meet,  this  condition  that  the  act  waa 
passed.  It  waa  for  the  protection  of  tliose 
using  the  streets  and  highways  of  the 
state,  and  it  seems  to  me  a  valid  exercise 
of  the  police  power  of  the  state  to 
protect  its  citizens.  If.  as  before  stated,  no 
crime  has  betn  committed,  then  the  con- 
stitutional provision  did  not  apply.  If  a 
crime  had  been  committed,  and  the  defend- 
ant was  justified  in  refusing  to  give  his 
name  and  address  or  any  information  which 
could  he  used  to  identify  him,  it  was  for 
the  dpfcndant  to  assert  his  privilege,  and 
show  that  his  compliance  with  the  statute 
would  compel  him  to  give  testimony  against 
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himself.  .  .  .  The  use  of  these  motor 
vehicles  has  created  a  new  condition  in 
which  those  using  the  streets  and  highways 
in  the  state  are  subjected  to  serious  damage. 
The  legislature,  to  protect  the  citizens  of  the 
state,  and  to  insure  that  prompt  relief  be 
supplied  to  these  injured,  and  that  those 
causing  the  injuries  could  be  ascertained, 
has  mode  it  the  duty  of  the  one  causing  the 
accident  to  remain  and  notify  the  police  or 
a  judicial  officer.  He  is  not  required  to  gi^e 
evidence  or  be  a  witness,  but  to  stay  at  the 
place  of  the  accident  or  give  notice  of  the 
accident  to  the  police.  Certainly  common 
humanity  woiild  impose  such  a  duty,  and  I 
cannot  believe  that  a  statute  which  Imposee 
and  enforces  it  would  violate  tbe  Constitu- 
tion of  this  state." 

In  Rei  V.  Hankey,  03  L.  T.  N.  S.  107,  an 
act  similar  to  those  under  consideration  waA 
involved,  but  its  validity  was  not  ques- 
tioned or  passed  upon.  In  that  case  one  sec- 
tion of  the  act  provided:  "If  the  driver  of 
any  car  who  commits  an  offense  under  this 
section  refuses  to  give  his  name  or  address, 
or  gives  a  false  name  or  address,  be  shall 
be  guilty  of  an  offense  under  this  act,"  and 
another  section  provided;  "And  it  shall  be 
the  duty  of  the  owner  of  the  car,  if  required, 
to  give  any  information  which  it  is  with) a 
hia  power  to  give,  and  which  may  lead  to 
the  identification  and  apprehension  of  the 
driver,  and  if  the  owner  fails  to  do  so,  he 
also  shall  be  guilty  of  an  offense  under 
this  act."  In  construing  these  proviaions 
it  was  held  that  the  owner  might  be  con- 
victed, although  the  driver  had  not  first 
been  asked  to  give  hia  name  and  address. 
It  was  held,  however,  that  no  conviction 
could  be  had  unless  the  complaint  alleged 
that  an  offense  had  been  committed  by  the 
driver;  and  it  was  held  that  the  allegations 
in  that  caae   were   insufficient. 

In  State  v.  Smith,  20  R.  I.  613,  72  All, 
710,  a  statute  provided  that  "every  driver 
of  a  motor  vehicle,  after  knowingly  caus- 
ing an  accident  by  colliaion  or  otherwise,  or 
knowingly  injuring  any  person,  horse,  or 
vehicle,  shall  forthwith  bring  his  motor  ve- 
hicle to  a  full  stop,  return  to  the  scene  of  the 
accident,  and  give  to  any  proper  person  de- 
manding the  same,  the  number  of  his  driv- 
er's license,  the  registration  number  of  the 
motor  vehicle,  and  the  names  and  residences 
of  each  and  every  male  occupant  of  said 
motor  vehicle."  Its  validity  was  not  passed 
upon,  in  that  case,  however,  the  question 
under  consideration  being  u  to  the  mf- 
ficiencv  of  the  complaint.  J.  T.  W. 
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on  the  foUowing  statute:  "WhocTer  oper- 
atea  a  motor  vehicle  nhile  in  an- intoxicated 
eoaditios  shall  be  guilty  of  a  miBttemeanor. 
Any  person  operating  a  motor  vehicle  who, 
knowing  that  injury  bEta  been  caused  to  a 
persoa  or  property  due  to  the  culpability 
of  the  said  operator,  or  to  accident,  leaves 
the  place  of  said  injury  or  accident  without 
stopping  and  giving  his  name,  residence,  in- 
cluding street  and  street  number,  and  oper- 
ator's license  number,  to  the  injured  party 
or  to  a  police  officer,  or  in  case  no  police  offl- 
eer  ia  in  the  vicinity  of  place  of  said  in- 
jury or  accident,  then  reporting  the  same 
to  the  nearest  polioe  station  or  judicial  offl 
eer,  shall  be  guilty  of  a  felony  punishable 
by  a  fine  of  not  more  than  $500,  or  by  ' 
prisonment  for  a  term  of  twp  years,  or  by 
both  such  fine  and  imprisonment 
any  person  be  convicted  a  setond  time  of 
either  of  the  foregoing  oSenses,  he  shall  be 
guilty  of  a  felony  punishable  by  imprison- 
ment for  a  term  of  not  less  than  two  years 
and  not  more  than  five  years.  A  conviction 
of  a  violation  of  this  subdivision  shall  be 
reported  forthwith  by  the  trial  court  or 
the  clerk  thereof  to  the  secretary  of  state, 
who  shall,  upon  recommendation  of  the  trial 
eonrt,  suspend  the  license  of  the  person  si 
convicted,  or  if  he  be  an  owner,  the  eer 
tiflc«te  of  registration  of  hia  motor  vehicle; 
and,  if  DO  appeal  therefrom  be  taken,  or  i' 
an  appeal  duly  taken  be  dismissed,  or  th< 
judgment  afGrmed,  and  upon  notice  thereof 
by  said  clerk,  the  secretary  of  state  shall 
revoke  such  license,  or  in  the  case  of  an 
owner  the  certificate  of  registration  of  his 
motor  vehicle,  and  shall  order  the  license  or 
certificate  of  registration  delivered  to  the 
■eeretary  of  Btat«,  and  shall  not  reissue  to 
him  said  license  or  certificate  of  registra- 
tion, or  any  other  license  or  certificate  of 
registration,  unless  the  secretary  of  state  in 
his  discretion,  after  an  investigation  or 
upon  a  hearing,  decides  to  reissue  or  issue 
such  license  or  certificate."  Iawb  1911,  p.. 
32g,   §  12. 

The  information  charges  in  tbe  first  count 
that  one  Ernest  Combs  was  in  charge  and 
control  of,  and  operating  and  managing,  an 
automobile  upon  a  street  is  tbe  city  of  St. 
Louis,  and  then  and  there,  by  accident, 
struck,  run,  over,  injured,  and  killed  one 
Frank  Farrar  with  such  automobile,  and 
that  be,  knowing  that  such  injury  had  been 
caused,  did  then  and  there  unlawfully  and 
feloniously  leave  the  place  of  such  accident 
without  stopping  and  giving  his  name,  resi- 
dence, and  license  number;  and,  further, 
that  the  petitioner,  before  said  Combs  left 
the  place  of  the  accident,  did  unlawfully, 
feloniously,  and  knowingly  incite,  procure, 
aid,  counsel,  hire,  and  command  the  said 
Combs  to  do  and  commit  said  felony  of 
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feloniously  leaving  the  place  of  said  acci- 
dent in  the  manner  and  form  aforesaid. 
Tlie  second  count  of  the  information  con- 
tains the  same  charge,  except  that,  instead 
of  charging  the  injury  to  have  been  acci- 
dental, tbe  Information  charges  that  said 
Combs  did  then  and  there  "feloniously,  care- 
lessly, recklessly,  and  with  culpable  negli- 
gence," throw  and  cast  the  said  Farrar  to 
the  pavement,  and  drive  the  automobile 
over  him,  causing  his  death,  making  the 
same  charge  against  the  petitioner  as  to  in- 
citing Combs  to  leave  the  place  of  iiu'ury. 
A  demurrer  waa  filed  to  this  information 
in  the  circuit  court  and  overruled,  where- 
upon petitioner  applied  in  this  court  for  a 
writ  of  prohibition  against  Hon.  James  E. 
Withrow,  judge  of  the  circuit  court  before 
whom  the  cause  was  pending,  which  applica- 
tion was  denied.  He  tiien  sued  out  thia 
writ  of  habeas  corpus. 

Tbe  only  question  involved  is  whether  or 
not  tbe  act  in  question  is  constitutional.  It 
is  claimed  by  the  petitioner  that  tbe  statute 
violates  S  23  of  article  2  of  the  state  Con- 
stitution, which  provides  that  "no  person  . 
shall  he  compelled  to  testify  against  him- 
self in  a  criminal  cause." 

The  statute  in  question  is  §  12  of  an 
act  of  the  legislature  approved  March  9, 
1911  (Session  Acts  1911,  p.  322),  and  com- 
prising in  all  sixteen  sections,  containing 
minute  regulations  and  restrictions  upon 
the  use  of  motor  vefaiclee  on  public  streets 
and  higbwaye.  Under  the  provbions  of 
the  act,  every  automobile  must  he  regis- 
tered with  tbe  secretary  of  state,  with  the 
name  and  address  of  its  manufacturer  and 
owner  and  the  number  of  such  vehicle. 
Sucb  number  must  be  conspicuously  dis- 
played on  the  vehicle.  The  character  of 
the  brakes,  signaling  devices,  and  lights  is 
specified.  The  statute  prescribes  tbe  rate  of 
speed  and  other  rules  of  the  road.  Every 
chauffeur  must  be  licensed,  and  must  also 
register  bis  name  and  address.  The  highest 
degree  of  care  is  exacted  in  operating  the 
vehicle.  No  such  vehicle  can  be  lawfully 
operated  without  a  license  from  tbe  state. 
The  section  In  controversy  was  enacted  for 
the  purpose,  doubtless,  of  preventing  those 

itrolling  and  operating  automobiles  from 
concealing  their  identity  by  immediate 
flight  from  the  scene  of  accident,  and  also 
necessary  aid  for  the  injured. 
Therefore  it  requires  those  in  charge  of  the 
vehicle  to  remain  at  the  place  of  accident, 
or  give  their  names  and  addresses  before 
leaving. 

There  can  be  no  question  but  that  this 
act,  including  3  12,  is  a  reasonable  exercise 
of  the  police  power.  Tbe  petitioner  does 
not  contend  otherwise.  His  contention  Is 
that,  whether  reasonable  or  not  as  a  poliev 
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,  it  Is  invalid,  because  it  violates 
the  constitutional  provision  that  "no  person 
shall  be  compelled  to  testifj  against  him- 
self in  a  criminal  uase."  The  argnment 
IB  that  the  driver  may  be  charged  with  the 
crime  of  culpable  negligence,  and  that  the 
information  exacted  by  the  statute  in  ques- 
tion may  be  used  as  evidence  to  eetablish 
liis  connection  with  the  injury. 

The  statute  is  a  simple  police  regulation. 
It  does  not  make  the  accident  a  crime.  If 
a  crime  is  involved,  it  arises  from  some 
other  statute.  It  does  not  attempt  in  terms 
to  authorize  the  admission  of  the  informa- 
tion as  evidence  in  a  criminal  prooeeding. 
The  mere  fact  that  the  driver  discloses  his 
identity  is  no  evidence  of  guilt,  but  rather 
of  innocence.  State  v.  Davis,  108  Mo.  688,  ' 
32  Am.  St,  Rep.  640,  18  S.  W.  894.  On 
the  contrary,  flight  is  regarded  as  evidence 
of  guilt.  In  the  large  majority  of  cases, 
such  accidents  are  free  from  culpability. 
If  this  objection  to  the  statute  Is  valid,  it 
may  as  well  be  urged  against  the  other  prO' 
visions,  which  require  the  owner  and  chauf' 
feur  to  register  their  names  and  number, 
and  to  display  the  number  of  the  vehicle  in 
a  conspicuous  place  thereon,  thus  giving  evi- 
dence of  identity,  which  is  the  obvious  pur- 
pose of  the  provisions,  St.  Louis  v.  Wil- 
liams, 235  Mo,  603,  139  S,  W.  340.  We 
have  several  statutes  which  require  per- 
sons to  give  information  wbicb  would  tend 
to  support  possible  subsequent  criminal 
charf;eB,  if  introduced  in  evidence.  Persons 
in  charge  are  required  to  report  accidents 
in  mines  and  factories.  Physicians  must 
report  deaths  and  their  causes,  giving 
their  own  names  and  addresses.  Druggists 
must  show  their  prescription  lists.  Dealers 
must  deliver  for  inspection  foods  carried  in 
stock.  We  held  a  law  valid  which  required 
a  pawnbroker  to  exhibit  to  an  ofDcer  his 
book  wherein  were  registered  articles  re- 
ceived by  bim,  against  bis  objection  based 
on  this  same  constitutional  provision.  We 
held  this  to  be  a  mere  police  regulation,  not 
invalid  because  there  might  l>e  a  possible 
criminal  prosecution  in  which  it  might  be 
attempted  to  use  this  evidence  to  show  him 
to  be  a  receiver  of  stolen  goods.  St. 
Joseph  V.  Levin,  12B  Mo.  S8S,  49  Am. 
St,  Kep.  577.  31  8.  W.  101.  If  the 
Ibw  which  exacts  this  information  is 
invalid,  becanse  such  information,  although 
in  itself  no  evidence  of  guilt,  miglit  possibly 
lead  to  a  charge  of  crime  against  the  in- 
formant, then  all  police  regulations  which 
involve  identilicatinn  ma;  be  questioned  on 
the  same  ground.  We  are  not  aware  of  any 
constitutional  provision  designed  to  protect 
a  man's  conduct  from  judicial  inquiry,  or 
40  L.R.A.(N.S.) 


aid  him  in  fleeing  from  justice.  But,  even 
if  a  constitutional  right  be  involved,  it  is 
not  necessary  to  invalidate  the  statute  to 
secure  its  protection.  If,  in  this  particular 
case,  the  constitutional  privilege  justifled 
the  refusal  to  give  the  information  exacted 
by  the  statute,  that  question  can  be  raised 
in  the  defense  to  the  pending  prosecution. 
Whether  it  would  avail,  we  are  not  called 
upon  to  decide  in  this  proceeding. 

The  petitioner  relies  upon  State  ex  rel. 
Atty.  Gen.  v.  Simmons  Hardware  Co.  109 
Mo.  lie,  IS  L.R.A,  6T6,  18  S.  W.  1125, 
wherein  we  held  a  statute  invalid  which  re- 
quired an  officer  of  a  corporation  to  answer, 
under  oath,  whether  the  corporation  had 
violated  the  statute  concerning  trusts  and 
combinations,,  and  where  the  statute  further 
made  a  violation  of  such  trust  statute  a 
crime.  The  distinction  between  that  case 
and  this  is  obvious.  There  the  information 
relates  directly  to  a  crime  created  by  the 
same  statute,  and  is  necessarily  incrimi- 
natory, if  the  answer  is  in  the  affirmative. 
He  Conrades,  112  Mo,  App.  loc,  cit,  41, 
86  S.  W.  150.  This  distinction  was  pointed 
out,   also,   in  the  Levin   Case,   supra. 

Our  attention  is  called  to  the  case  of 
People  v.  KoeenhaJmer,  TO  Misc.  433,  12S 
N.  Y.  Supp.  1093,  wherein  the  court  of  gen- 
eral sessions  held  a  similar  act  invalid. 
This  decision  was  affirmed  by  a  divided 
court,  three  to  two,  in  the  appellate  divi- 
sion. 148  App.  Div.  875,  130  N.  Y.  Supp. 
644.  We  regard  the  dissenting  opinion  by 
Ingraham,  P.  J.  as  sostained  by  the  better 
reasoning. 

Similar  statutes  have  been  passed  fn 
Maine.  New  Jersey,  Michigan,  Florida,  Cal- 
ifornia, and  other  states.  Our  attention  is 
called  to  no  decision  upon  the  question  in- 
volved here  by  any  court  of  last  resort. 

Common  observation  and  experience  show 
that  unrestricted  use  of  motor  veliicles  on 
public  streets  would  be  extremely  danger- 
ous to  life  and  limb  and  the  property  of 
the  public.  Their  use  thus  become*  a  lit 
subject  for  state  regulation.  Every  person 
who  operates  or  uses  a  motor  vehicle  must 
be  regarded  as  exercising  a  privilege,  and 
not  an  unrestricted  right.  It  being  a  privi- 
lege granted  by  the  legislature,  a  person  en- 
joying auch  privilege  must  take  It  subject 
to  all  proper  restrictions. 

We  cannot  hold  invalid  this  statute  im- 
posing a  proper  restriction,  because  of  its 
suggested  possible  relation  to  a  poaaible 
criminal  prosecution. 

It  is  ordered  that  the  petitioner  b«  i»- 
manded. 

Brown,  P.  J.,  and  Kennlsti,  J.,  oononr. 
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NATHANIEL   LIPSOHN,   Appt., 

SAMUEL  L.  GOLDSTEIN  et  al.,  Reapts. 

(212  MuB.  144,  98  N.  E.  703.) 

Uorlgage  —  foreclosare  aale  —  InsistinK 
oa  cash  —  effect. 

A  sale  under  a  power  in  a 
not  be  set  aside  because  the  ,    .. 

Eiated  on  cash  and  furnished  the  money  to 
the  buyer  to  comply  with  his  hid,  it  he  acted 
in  good  faith,  the  hid  was  reasonable,  and 
the  mortgagee  did  nothing  to  prevent  the 
oibrtgagor  from  raising  the  money  or  bid- 
ding at  the  sale. 

(May  24,   1912.) 

APPEAL   by   plaintiff   from   k   decree   of 
the   Superior  Court  for  Suffolk   Coun- 
ty  dismissing   a  bill    filed   to   set   aside   a 
foreclosure    sale.      Affirmed. 
The   facts  are  stated  in  the  opinion. 
Mr.  James  H.  Dnffr  for  appellant. 
Mr.  St.  F,  CnnnlnghMin  for  reftpondenta. 

Brsler.  J.,  delivered  the  opinion  of  the 

The  defendant  Goidstein,  when  aa  mort- 
gagee he  attempted  to  execute  the  power 
of  sale  upon  default  of  the  plaintiff,  was 
bound  to  act  in  good  faith,  and  to  nae 
«veT7  reasouable  means  to  obtain  the  full 
value  of  the  mortgaged  personal  property, 
and  to  protect  the  interests  of  the  plaintiff, 
who  was  mortgagor.  Montague  v.  Dawes, 
14  Allen,  369;  Clark  v.  Simmons,  150 
Uua.  367,  23  N.  B.  108.  The  master  was 
not  directed  to  report  the  evidence,  and 
his  findings  of  fact  being  final,  it  appears 
from  the  first  report  and  the  supplemental 
report,  which  are  to  he  read  tofrether,  that 
the  sale  was  advertised  in  a  local  news- 
paper published  in  the  place  of  tlie  plain- 
tiff's residence,  who  received  notice  of  t\ 
time  and  place,  and,  if  the  record  is  silent 
as  to  the  terms  of  the  power  of  sale,  no 
question  is  raised  that  they  were  not  fol- 
lowed. The  plaintiff  did  not  request  an 
adjournment  of  the  sale,  although  tliere 
were  few  bidders,  and  the  master  finds 
that  the  price  obtained  was  not  dispropor- 
tionate to  the  real   value  of  the  property.  ■ 


There  seems  to  he  no  ease  squarely  in 
point  with  LipsoHN  v.  Goibbteis  on  the 
point  Indicated  in  the  title,  but  it  is  held 
in  Williams  v.  Hatch,  38  Ala.  338.  that  a 
proviaion  in  a  chattel  mortRaRe  that  the 
property  should  he  sold  for  cash.  heiliR  for 
the  benefit  of  the  mortRaeee,  may  he  waived 
by  bim;  and  where  be  sells  and  delivers  the 
40  ULA.(N.S.) 


It  is  conceded  that  the  notice  contained 
no  reference  to  the  terms  of  payment,  and 
the  plaintiff,  who,  up  to  the  last  moment, 
endeavored  to  raise  enough  money  to  pre- 
vent the  sale  of  his  household'  goods,  was 
unable  to  obtain  the  money. 

The  power  of  sale,  however,  must  be  as- 
sumed to  have  been  in  the  ordinary  form, 
and  the  mortgagee  could  have  sold,  and 
arranged  with  the  purchaser  to  give  cred- 
it for  the  purchase  money,  and  if  the  prop- 
erty bad  brought  more  than  the  Bum  se- 
cured by  the  mortgage,  he  would  have  been 
answerable  to  the  plaintiff  for  the  surplus. 
Eaiiey  v.  ^tna  Ins.  Co.  10  Allen,  286.  The 
plaintiff's  financial  inability  undoubtedly 
influenced  the  terms  of  sale,  hut  if  ao,  the 
master  reports  that  under  the  circumstan- 
ces the  requirement  that  the  purchaser 
must  pay  cash  was  not  unreasonable,  or 
insisted  upon  by  the  mortgagee  in  order 
to  get  the  property  at  less  than  its  value, 
or  to  deprive  the  plaintiff  of  further  oppor- 
tunity to  redeem.  The  purchaser,  who  is 
joined  as  a  defendant,  was  present  during 
the  negotiations,  and  when  the  property 
was  struck  off  the  mortgagee  furnished  the 
money  to  pay  for  it.  If  the  mortgagee  had 
previously  hindered  the  plaintiff  from  rais- 
ing the  money,  or  sought  to  prevent  him 
from  bidding,  the  vendee  would  not  have 
been  an  innocent  purchaser  for  value  and 
without  notice  of  his  conduct,  and  the  fore- 
closure would  have  l>een  invalid.  Gilson 
V.  Nesson,  208  Mass.  308.  371,  94  N.  E. 
471;  Wenz  v.  Pastene,  209  lifass.  359,  — 
L.E.A.(N.S.)  — ,  S5  N.  E.  793.  But  the 
master  having  found  that  the  mortgagee 
did  nothing  to  hinder  or  delay  the  plain- 
tiff, who  had  a  re;iHOnable  opportunity  to 
arise  the  money,  the  sale  cannot  be  vi- 
tiated on  this  ground.  The  price  not  hav- 
ing been  grossly  inadequate,  and  the  mort- 
gagee not  being  chargeable  with  bad  faith, 
the  plaintiff  has  failed  to  sustain  the  essen- 
tial averments  upon  which  he  relied  for 
relief,  and  the  decrees  of  the  superior  court 
overruling  the  plaintiff's  exceptions  to  the 
supplemental  report,  and  confirming  the 
report,  and  the  final  decree  dismissing  the 
bill,  glioulii  he  aftirmed.  Fennvery  v.  Ban- 
'" ""*   307,  49  N.  E.  «20, 


cited. 


Ordered   accordingly. 

property  to  the  purchaser  without  demand- 
ing payment,  he  waives  that  condition,  and 
the  title  to  the  property  pnases  to  the  pur- 
chaser as  completely  as  if  he  had  paid  the 
price. 

But  it  ia  held  in  Fdwards  v.  Cottrell,  43 
Iowa,  194,  that  a  chattel  mortgage  with' 
powiT  of  sale  upon  default  in  payment 
confers  upon  the  mortgagee  no  right  to  dts- 
'  pose   of   the    property   otherwise    than     " 


w    than    far 

J.  D.  p;ic 
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TENNESSEE   SUPREBAX:   COUBT, 
AHANDA  ELDRIDQE  et  aL 

T.    B.    HUNTER,   Appt 
(—  Tenn.  — ,  143  S.  W.  892.) 

Deed  —  prlTf  examliwtlon  o(  wife  ^ 

revocation  of  authority. 

If,  after  a  wife  has  been  privily  eTam- 
iued  as  to  her  jiignature  to  a  d^d  which 
baa  not  been  Bifpied  by  ber  husband,  and 
before  the  certificate  of  examination  has 
been  indorsed  on  the  instrument,  she  obtaina 
possession  of  it  and  erasea  her  signature, 
the  authority  to  attach  the  certiflcate  is 
terminated,  and  the  deed  will  be  void  if  the 
husband  subsequently  affixes  her  ai^ature 


(Beptember  27,  1911.) 

APPEAL  by  defendant  from  a  decree  of 
the  Cbaneery  Court  for  Overton  Coun- 
ty in  plaintiffs'  favor  in  a  auit  to  set 
aside  a   deed   of  trust.     Affirmed. 

The  facts   are  stated  iu  the  opinion. 

Messrs.  W.  R,  Officer  and  E.  A.  QoallB 
for  appellant. 

Mr.  E.  C.  Knlgbt,  for  appellees: 

The  homestead  cannot  be  alienated  with- 
out  the   "joint   consent"   of    husband    and 

Hoge  V,  Hollister,  2  Tenn,  Ch.  811;  Cope 
v.  Meeka,  3  Head,  38S;  Mount  v.  Kesteraon, 
6   Coldw.  461. 

The  execution  of  the  deed  to  pass  the 
married  woman's  estate  and  title  ia  im- 
perfect sjid  incomplete  until  the  official 
act  of  the  clerk  or  other  officer  is  made 
perfect  and  complete  by  meeting,  in  letter 
and  spirit,  every  requirement  of  the  stat- 
ute. 

Bhea  T.  Isetey,  1  Shannon,  Cas.  228; 
Friedenwald  v.  Mullan.  10  Heisk.  231;  Wes- 
ter V.  Hurt,  123  Tenn,  B08,  30  L.R.A.(N.S.) 
368,  130  S.  W.  842,  Ann.  Caa,  1912  c,  329. 

Shields,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Complainants,  J.  T.  Eldridge  and  Aman- , 

Note.  —No  other  case  baa  been  found  in- 
volving the  withdrawal  of  one's  signature 
to  an  instrument  after  acknowkd^ent  on 
privy  examination,  but  before  the  certificate 
of  acknowledgment  or  examinalion  has  been 
indorsed  on  the  inatrument  or  attached 
thereto.  It  iieems  clear,  however,  as  stated 
in  Eloridke  v,  HcTiTEB,  thnt  before  the  in- 
litrumpnt  has  bwn  completed  or  become 
binding  on  any  of  the  parties  thereto,  any 
one  of  them  has  the  rifrtit  to  withdraw,  and 
decline  to  prorped  witli  the  execution  of  the 
instrument,  and  that  the  indorsement  or  at- 
40  L.R.A.(N.S.l 


da  Eldridge,  husband  and  wife,  bring  this 
to  have  a  deed  in  trust -upon  their 
bomestead,  purporting  to  have  been  jointly 
executed  by  them,  declared  void  for  want 
of  valid  privy  examination  of  Mrs.  Eld- 
ridge, and  the  foreclosure  of  the  same  per- 
petually enjoined. 

Complainants  occupied  the  land  in  con- 
troversy as  a  bomestead,  the  title  twing 
in  the  husband,  worth  less  than  Cl,0OO, 
and  the  only  real  estate  owned  by  them. 

J.  T.  Eldridge  purchased  of  the  defend- 
ant certain  personal  property  and  agreed 
to  pay  therefor  $400,  for  which  be  execut- 
ed bis  note  with  personal  security,  and  fur- 
ther agreed  that  he  and  his  wife  would  se- 
cure the  same  by  a  deed  in  trust  upon  Iiis 
land.  The  conveyance  was  prepared  by  a 
notary  public  and  presented  to  Mrs.  Eld- 
ridge at  her  home,  in  the  absence  of  her 
husband,  and  she  there  signed  it  and  was 
properly  examined  touching  its  execution 
for  a  Talid  privy  examination.  On  the 
next  day  Mrs.  Eldridge  went  to  the  homo 
of  the  notary  public,  and  upon  request  the 
conveyance  was  given  to  ber  that  she  might 
consult  her  brother  concerning  it,  and 
while  in  ber  possession  she  erased  her  sig- 
nature. Afterwards  the  notary  public  came 
to  the  home  of  J.  T.  Eldridge,  and  the  lat- 
ter, in  the  presence  of  Mrs.  Eldridge,  ex- 
ecuted and  acknowledged  the  conveyance, 
and  also  resigned  the  name  of  Mrs.  Eldridge 
thereto.  No  privy  examinotion  of  Kirs. 
Eldridge  was  then  made.  After  this  the 
notary  public  indorsed  the  acknowledg- 
ment of  J.  T.  Eldridge  and  the  privy  ex- 
'  lation  of  Mrs.  Eldridge  upon  the  con- 
veyance,  and   it   was   delivered. 

These  facts  are  conceded.  There  is  sonae 
controversy  whether  Mrs.  Eldridge  author- 
ized ber  husband  to  resign  the  conveyance 
for  her;  but  the  preponderance  of  the  evi- 
dence is  that  she  refused  to  again  sign  it 
herself,  or  authorize  her  husband  to  do  ao 

We    tbink   that   upon   these   facts   there 

as   no   valid   privy   examination   of   Mrs. 

Eldridge,  and  that  the  certiScate  and  de«(l 

trust  in  question  are  fraudulent   and 

void. 

tachment,  after  he  has  withdrawn  his  si};na- 
ture,  of  a  certiHcate  of  his  acknowledgment 
or  examination,  would  be  unauthorized  and 

As  to  the  right  to  attach  or  correct  tt 
certificate  of  acknow1ed}jment  after  the  date 
of  the  acknowledgment,  see  note  to  Alford 
V.  Doe,  22  L.R.A.(N.S.)   216. 

As  to  the  sufficiency  of  evidence  to  im- 
peach a  certificate  of  acknowledgment  of  a. 
deed,  see  note  to  Ford  t.  Ford,  6  I<Jt.A. 
[N.S.)    442, 
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TlM  homeBtead  of  tU  husband  and  wjfi; 
Ota  only  be  conveyed  by  their  joint  deed, 
Ibey  need  not  execute  it  at  tbe  same  tine, 
but  it  ie  not  complete  until  sxecutod  by 
both  of  them,  and  there  can  be  no  deliv- 
ery until  this  ia  done. 

Married  women  cansot  make  a  valid 
eonveyance  of  real  estate  without  privy  ex- 
amination, completed  in  the  form  and  man- 
ner prescribed  by  the  statutes.  Signature 
is  the  least  important  part  of  the  execu- 
tion of  a  deed  by  them.  Privy  examination 
is  the  essential  part,  and  until  it  is  made 
and  perfected,  the  deed  is  of  no  force.  Mount 
V.  Kesterson,  8  Coldw.  483;  Wester  t.  Hurt, 
123  Tenn.  SOS,  30  L.R.A.  (N.S.)  358,  130 
S.  W.  842,  Ann.  Cas.  1912  c,  329. 

The  statutes  providing  for  tbe  privy  ex- 
amination of  married  women  to  convey- 
ances of  real  estate  requixe  the  officer  tak- 
ing the  examination  to  examine  them  sep- 
arat«ly  and  apart  from  the  husband  in  re- 
gard to  the  free  execution  of  the  convey- 
ance, as  there  prescribed,  and  to  make  a 
certificate  in  a  form  also  prescribed,  show- 
ing tbe  result  of  his  examination,  and  to 
indorse  on,  annex,  or  attach  the  certificate 
to  tbe  conveyance,  and  contemplate  that 
this  shall  be  done  eontemporaoeously  with 
the  manual  execution  by  the  married 
man.  Tbe  privy  examination  ia  not  < 
plete  until  these  manilatory  provision 
the  statutes  are  complied  with,  and  the 
certificate,  so  indorsed,  attached,  or  an- 
nexed, is  the  only  competent  evidence  of 
compliance.  Code,  99  207S-2078  (Slian- 
non'a  ed.  S9  3TS3-3755);  Rhea  v.  Iseley, 
1  Shannon,  Cas.  228;  Mount  v.  Kesterson, 
6  Coldw.  463;  Currie  v.  Kerr,  11  Lea,  142. 
The  action  of  the  ofBcer  taking  tbe  privy 
examination  is  quasi  judicial,  and  can  only 
be  impeached  for  fraud,  as  is  done  in  this 
caae.  Shields  v.  Netherland,  S  Lea,  193. 
When  Mie.  Eldridge  obtained  possession 
of  tlie  conveyance  from  the  notary  public, 
tbe  privy  examination  had  not  been  reduced 
b>  writing  and  indorsed  on  or  attached  to 
It.  It  had  not  been  executed  by  her  hus- 
band. It  was  not  complete  or  binding  upon 
either  of  them.  Urs.  Eldridge  then  had  the 
right  to  refuse  to  proceed  with  the  execu- 
tion of  the  conveyance,  and  she  did  so, 
and  erased  her  signature.  When  it  was 
executed  by  tbe  busband,  and  her  name 
signed  thereto  by  him,  no  further  privy 
examination  was  taken,  and  if  she  had 
authorized  her  husband's  net  ton,  which 
she  did  not,  this  attempted  execution  would 
be  imperfect  and  invalid  for  this  reason. 
It  results  that  tlie  certificate  showing 
proper  execution  by  Mra.  Eldridge  is  un- 
true and  fraudulent,  and  the  deed  in  trust 
void,  in  so  far  as  it  affects  the  homestead 
of  the  complainants  in  the  land  in  contro- 
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versy,  and  its  foreclosure  to  that  extent 
will  be  perpetually   enjoined. 


ARTHUR  B.  MOLER,  AppL, 

Y. 

a  T.  WHI8MAN  et  al.,  Respta. 

(—  Mo.  — ,   147   8.   W.  96S. 

Barber  —  prescribing  period  ot  Inetrno- 
tlon  —  constltutfonallty. 

1.  Requiring  a  two-year  period  of  instruc- 
tion before  practising  the  barber's  trads 
does  not  unconstitutionally  deprive  one  of 
his  liberty  or  property,  or  the  gains  of  his 
own  iodustiy,  without  due  process  of  law, 
confer  special  privileges  or  immunities, 
abridge  the  privileges  of  citizenship,  or  deny 
him  the  equal  protection  of  the  laws. 
Statute  —  regnlntlon  of  barber  college 

—  BufRclenc;  of  title. 

2.  A  title.  An  Act  To  Establish  a  Board 
of  Examiners  for  Barbers,  and  To  Regulate 

!fot€,  —  Conetttutlonatity  and  effect  of 
reatricUon*  on  rioht  to  proctlae  trade 
of  barber. 

As  to  the  validity  and  effect  of  an  at- 
tempted imposition  of  license  taxes  or  fees 
upon  barbers,  see  not«  to  Louisville  r. 
Schnell,  post,  037. 

Questions  relating  to  the  closing  of  barber 
shops  on  Sunday  are  included  in  the  notes 
in  14  L.R.A.(N.S.)  ]259,  and  32  L.R.A. 
{N.8.)  1190,  on  the  validity  of  classiflcatiou 
in  Sundav  laws;  and  the  note  in  16  L.R.A, 
(N.a.)  646,  relating  to  snecial  penalties  for 
tbe  violation  of  Sunday  closing  act. 

Constitutional!  ty — gen  e  ral  ly. 

It  is  said  in  8  Cye.  872,  that  tbe  power 
to  regulate  business  does  not  in  all  cases 
rest  upon  the  existence  of  a  nuisance,  as 
many  kinds  of  business  so  peculiarly  and 
Intimately  affect  the  public  interest  that 
whoever  engages  in  any  one  of  them  in 
effect  grants  to  the  public  an  interest  in 
the  methods  and  instrumentalities  em- 
ployed therein. 

Prohibiting  any  person  from  following 
the  occupation  of  a  barber,  without  first  ol^ 
taining  a  certificate  of  registration,  is  a 
valid  exercise  of  legislative  power  in  the 
interest  of  the  public  health  and  welfare 
(State  V.  Zeno,  79  Minn.  80,  48  L.R.A.  88, 
79  Am.  St.  Rep.  422,  81  N.  W,  748:  Ex  • 
parte  Lucas,  160  Mo.  218,  61  S.  W.  218}  ; 
and  being  such,  it  effects  no  unconstitution- 
al abridgement  of  the  liberty  and  natural 
rights  of  the  citizens  (State  v.  Walker,  48 
Wash.  8,  92  Pac.  775,  15  Ann.  Cas.  257). 

No  unconstitutional  delegation  of  legisla- 
tive authority  is  effected  by  the  provision  of 
a  statute  regulating  barbers,  which  leaves 
its  application  to  towns  to  be  determined  \>j 
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the  Occupition  of  Barbers,  ftnd  To  Prevent 
the  Spreading  of  Coutagioua  DiEeases,  ia 
sufficient  to  cover  matters  regulating  bar- 
ber colleges  and  apprentices  in  barber  shops. 
Barber  ^  apprentice  ^  torblddins 
cbarge  —  constitutionality. 

3.  Prohibiting  students  in  barber  colleges 
from  charging  for  their  work  during  the 
tno-jear  period  which  the  instruction  is  re- 
quired to  cover  violates  a  constitutional  pro- 
vision that  all  persons  shall  have  a  right 
to  the  enjoyment  and  gains  of  their  own 
induetrj. 

Same  —  regalatlon  ot  si  en  —  special 
legislation, 

4.  Forbidding  a  barlier  school  or  college 
to  display  any  otlier  sign  tlian  a  mere  an- 
nouncement of  "barber  school"  or  "college" 
is  invalid  as  a  special  law  applying  to  an 


Same  —  special  prlvlleKe  —  monopoly. 

5.  So  far  as  a  statute  regulating  barbet 
colleges  forbids  them  to  charge  for  the  woric 
of  students  and  to  display  any  sign  except 
the  mere  announcement  of  tlie  fact  that  it 
is  ft  barber  college  tends  to  discourage  per- 
sona from  learning  the  trade  and  creates 
a  monopoly,  it  violates  the  constitutional 
prohibition  of  the  gr&nting  of  special  rights, 
privileges,  and  immunities. 

(May  9,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  defendants'  favor  in  a  suit  to  restrain 
revocation  of  a  barber's  license.     Affirmed. 
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And  vesting  authority  in  a  state  board 
of  barber  examiners  to  determine  the  quali- 
ficntiocB  of  a  barber  does  not  render  a  stat- 
ute making  the  board's  Ruthorir.ation  a 
prerequisite  to  the  exercise  of  the  trade, 
unconstitutional  as  a  delegation  of  le^^isla- 
tive  authority,  and  as  vesting  in  the  board 
power  to  issue  and  withhold  licenses  arbi- 
trarily, in  that  although  the  statute  defines 
what  shall  constitute  a  barber,  it  does  net 
prescribe  the  standard  or  degree  of  knowl- 
edge, learning,  and  experience  which  appli- 
cants must  possess.  State  v.  Hriggs,  45  Or. 
8C6,  77  Pac.  750,  78  Pac.  361,  2  Ann.  Cos. 
424. 

A  state  statute  which  provides  in  one  sec- 
tion that  an  unsanitary  barber  shop  is  a 
common  nuisance,  for  which  the  proprietor 
is  subject  to  prosecution  and  punishment, 
and,  in  another  section,  tliat  the  penalty  for 
maintaining  such  a  nuisance  shall  be  a  Gnc, 
is  not  open  to  the  objection  that  it  imposes 
two  dilTerent  punishments  for  the  same  of- 
fense in  violation  of  the  federal  Constitu- 
tion. State  V,  Armeno,  supra.  The  court 
placed  its  decision  not  onlv  upon  the  ground 
that  the  5th  Amendment  o'f  the  Federal  Con- 
stitution did  not  apply  to  state  government, 
but  also  upon  the  broader  ground  that  the 
two  sections  in  fact  did  not  impose  two  dif- 
ferent punishments. 

And  there  is  no  interfereiiw  with  any  con- 
stitutional right  to  a  jury  trial  in  a  statute 
troviding  that  the  remedy  of  one  aggrieved 
y  the  state  board's  rcvoi^ation  of  his  bar- 
ber certificate  shall  be  by  an  appeal  to  the 
state  supreme  court.  Ibid.  The  court  de. 
dared  that  the  decision  of  the  board  to  re- 
voke a  certificate  was  not  a  criminal  prose- 
cution within  the  constitutional  provision 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  trial  by  an 
impartial  jury;  and  it  also  declared  that 
the  constitutional  provision  that  the  right 
of  trial  by  jury  shall  remain  inviolate  had 
no  appttrntjnii  to  a  ease  of  this  kind,  and 
announced  this  conHuflion  upon  the  Biif'ori- 
tv  of  State  Bd.  of  Health  v.  Eoy,  22  R.  I. 
40  L,R.A.(N.S.) 


53B,  48  Atl.  802,  which  involved  the  issu- 
ance and  revocation  of  a  physician's  certifi- 
cate by  the  state  board  of  health,  and  held 
thiit  the  constitutional  provision  Inst  re- 
ferred to  applied  only  to  such  cases  as  were 
required  to  be  tried  by  jury  before  the  adap- 
tion of  the  Constitution,  and  that  it  there- 
fore did  not  apply  to  cases  of  this  kind 
which  arose  subsequently   thereto. 

Tba  constitutional  inhibition  against  un- 
reasonable searches  and  seizures  is  not  vio- 
lated by  a  statute  authorizing  any  member 
of  the  state  board  to  enter  and  make  rea- 
sonable examination  of  any  barber  shop 
during  business  hours,  for  the  purpose  of 
ascertaining  the  sanitary  condition  thereof, 
and  with  the  ultimate  purpose  of  revoking 
the  offender's  certificate  of  registration  if 
the  conditions  are  found  to  be  unsanitary. 
State  V.  Armeno,  supra. 

No  violation  of  the  constitutional  provi- 
sion that  no  hill  shall  embrace  more  than 
one  subject,  and  that  that  shall  be  ex- 
pressed in  the  title,  results  from  the  enact- 
ment of  provisions  relating  to  the  appoint- 
ment  of  a  hoard  of  examiners,  or  prescribing 
the  duties  of  the  board  or  the  compensation 
of  its  members,  and  referring  to  apprentices 
of  barbers,  and  to  the  subject  of  license  fees, 
under  the  title:  "An  Act  To  Regulate  the 
Practice  of  Barbering  and  Licensing  of  Per- 
sons To  Carrv  on  Such  Practice,  and  Pro- 
viding Punishment  for  Its  Violation."  State 
v.  Sharpless,  31  Wash.  191,  96  Am.  Bt.  Rep. 
393,  71   Pac,  737. 

So,  the  matter  of  licensing  a  barber  school 
is  germane  to  and  properly  incorporated  un- 
der the  title:  "An  Act  To  Regulate  the  Pur- 
suit. Business,  Art,  and  Avocation  of  ft 
Barber,  the  Licensing  of  Persona  To  Carry 
on  Such  Business,  and  To  Insure  iJie  Bet- 
ter Qualification  of  Persons  Following  Such 
Business."     State  v.  Briggs,  supra. 

— classification,  generally. 

As  to  class!  Heat  ion  with  reference  to  bar- 
bers.  in  Sundav  laws,  see  notes  in  14  L.R.A. 
(N.S.)   ]25n.  and  32  L.H.A,(N.S.}   1190. 

One  CR^c  hold  that  there  is  an  unconstita- 
tional  denial  of  equal  privileges  and  inunu- 
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Statement  b;  Brown,  J.: 

Bill  in  equity  in  the  circuit  court  of 
Jackson  county  to  restrain  the  revocation 
of  a  barbei'B  liceoae.  From  a  judgment  for 
defendants,  plaintiff  appeals. 

The  ptaiotiff  ia  proprietor  of  a  barber 
cdlege  in  Kansas  City,  Missouri,  and  has 
in  bia  employ  as  manager  and  instructor 
one  F.  B.  Hackney,  a  registexed  barber. 
The  defendants  compose  the  state  board  of 
barber  examiners,  and  are  threatening  to 
revoke  tbe  license  of  plaintiff's  said  instruc- 
tor. Hackney,  for  tlie  alleged  reason  that 
he  has  displayed  on  plaintiff's  said  barber 
college  the  sign,  "Free  shaving  and  hair 
cutting;"  that  he  has  collnited  and  per- 
mitted the  students  under  his  control  to 
collect    mooey    for    their    services    ia    tlie 


practice  of  the  trade  therein  taught;  and 
that  be  graduates  studeuts  after  a  course 
of  study  of  less  than  two  years;  all  con- 
trary to  the  provisions  of  g  1167,  Eev. 
Stat.  IMS. 

The  evidence  shona  that  plaintiff's  bar- 
ber coUt^  is  equipped  with  forty  six  chairs 
and  other  paraphernalia  necessary  for  con- 
ducting a  barber  shop  and  teaching  tlii' 
barber's  trade;  that  his  instructor.  Hack- 
ney, has  caused  t«  be  displayed  on  said 
college  the  said  sign,  "Free  shaving  and 
hair  cutting;"  that,  nhen  students  begin 
work  in  said  college  thsy  charge  nothing 
for  their  services,  but  after  a  few  weeks' 
instruction  they  are  permitted  to  charge 
for  their  services;  and  that  the  amount 
they  receive  is  paid  one  half  to  the  plain- 


uities  in  a  classiffcatton  of  persons  who  are 
subjected  to  the  operation  of  a  statute  re- 
quiring the  registration  of  barbers,  and  the 
payment  of  a  fee  of  $2  for  a  registration  cer- 
tificate, where  tlie  act  eicepta  from  its  op- 
eration students  of  the  state  university  and 
other  schools  who  are  making  their  way  by 
servinE  as  barbers,  persona  who  are  serving 
as  barbers  in  an  eleemosynary  institutions, 
and  persons  following  the  occupation  of  a 
barber  in  towns  of  1,000  or  teas.  Jackson 
V.  State,  65  Tex,  Crim.  Rep.  557,  117  S.  W. 
818.  The  ground  of  this  decision,  however, 
is  that  the  exaction  of  the  fee  for  a  reg- 
iatration  certificate  is  to  be  regarded  as  a 
tax,  and  that  there  is  not  the  required 
equality  and  uniformity.  And  while  the 
court  uses  some  language  which  may  fair- 
ly be  regarded  as  meaning  that  the  classifi- 
cation cannot  be  upheld  as  a  health  measure, 
especially  so  far  as  regards  schools  and  elee- 
mosynary institutions — the  apparent  ground 
uf  the  decision  is,  as  before  stated,  that  the 
rules  governing  taxation  apply.  However, 
in  a  dissenting  opinion  in  this  case,  Ramsey, 
J.,  has  this  to  say;  "I  am  unable  to  agree 
to  the  opinion  or  judgment  of  the  majority 
of  the  court.  If  it  be  conceded  that  the 
small  sum  required  to  be  paid  for  certifi- 
cates is  a  'tax'  in  the  aense  in  which  that 
word  is  used  in  the  Constitution,  then  it 
would  follow  logically  that  the  law  is  in- 
valid, since  it  contains  numerous  exceptions, 
not  based  on  any  reasonable  or  rational 
clauifleation.  However,  T  do  not  believe  the 
$2  required  to  be  paid  under  the  terms  of 
this  Oct  is,  in  any  proper  sense,  a  tax  or  any 
part  or  portion  of  the  taxing  system." 

But  in  the  cases  hereinafter  set  out,  stat- 
utes like  that  involved  in  the  last  case  have 
been  upheld  aa  health  measures;  and  it 
seems  not  to  have  been  urged  in  such  cases 
that  the  small  registration  fee  constituted 
a  tax;  and  the  cases  in  no  way  involve  the 
rules  relating  to  taxation. 


See  Jackson  v.  State,  supra. 
No  unconstitutional   discrimination   i 
W  L.R.A.{N.S.) 


statute  providing  for  the  examination  and 
registration  of  barbers  upon  the  payment 
of  a  registration  fee  reaulta  from  excepting 
merely  from  the  requirement  of  examina- 
tion such '  barbers  as  are  engaged  in  the 
trade  at  the  time  tlie  act  becomes  eff'ective 
[State  V.  Sharpless,  and  Ex  parte  Lucas, 
supra,  or  those  who  have  been  engaged  in 
the  business  for  three  years  (Com,  v.  Ward, 
138  Ky.  148,  123  S.  W.  873). 

But  a  provision  making  it  a  prerequisite 
to  obtaining  a  certificate  of  registration  that 
the  applicant  "has  studied  the  trade  for 
two  years  as  an  apprentice,  under,  or  as  a 
qualified  and  taxing  barber,"  not  being  sub- 
ject to  justification  as  a  health  measure,  is 
void  aa  tending  to  create  a  monopoly  in 
that  it  tends  to  destroy  barber  schools,  and 
thus  permits  practising  barbers  to  limit 
the  number  of  applicants  by  refusing  to  re- 
ceive apprentices.  State  v.  Walker,  48 
Wash.  8,  92  Pac  775,  15  Ann.  Caa.  267. 
The  court  held,  however,  that  the  invalidity 
of  this  provision  did  not  pervade  the  whole 

And  a  clause  in  a  statute  requiring  the 
examination  and  licensing  of  barbers,  which 
provides  that  no  alien  snail  receive  a  cer- 
tificate, violates  the  "due  process  of  law" 
and  "equal  protection  of  the  laws"  clauses 
of  the  Constitution.  Templar  v.  State  Ex- 
aminers, 131  Mich.  251,  100  Am.  St.  Hep. 
810,  80  N.  W.  1068. 

— classification  according  to  municipalities. 

See  Jackson  v.  State,  supra. 

A  statute  forbidding  persons  to  exeroise 
the  calling  of  a  barber  without  obtaining  a 
certilicate  of  registration  from  the  state 
board,  and  annual  renewal  cards  thereafter, 
is  not  rendered  obnoxious  as  apecial  legis- 
lation, merely  because  its  operation  is  con- 
fined to  cities  of  60,000  or  more  inhabitants. 
Ex  parte  Lucas,  160  Mo.  218,  61  S.  W.  2)8. 

So,  limiting  the  operation  of  a  statute  in 
respect  of  the  examination  and  registra- 
tion of  barbers  to  cities  of  the  first,  second, 
and  third  class,  does  not  offend  the  con- 
stitutional inhthition  ajrainst  class  legisla- 
tion (Com.  v.  Ward,  supra)  ;  and  this  being 
so,  the  court  will  not  inquiry  Into  the  TCa>-, 
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tiff  and  one  half  b)  the  itudent  perform- 
ing the  senriee.  It  is  also  proven  that  the 
plaintiff  graduates  his  atudeuta  after  a 
course  (tf  atud;  of  leaa  tliui  two  years. 
Xbe  evidence  alio  shows-  that  the  barber's 


persona  under  the  superTisioa  of  an  inatruc- 
tor;  that  plaintiff,  through  hia  atudeots, 
furntshes  free  abavefl  to  about  1,600  persons 
per  week.  No  evidence  was  introduced  by 
either  side  to  prove  the  length  of  time  re- 
quired to  properly  teach  the  barbar's  trade, 
nor  was  any  proof  offered  to  show  the  dan- 
ger of  spreading  infectioua  or  eontagioua 
disease  by  the  operattOD  ol  public  barber 
shops. 

Plaintiff  does  not  deny  the  acts  charged 
against  him  by  defendants,  but  contends 
that  the  judgment  ought  to  be  reversed  and 
a-deerM  entered  for  him  because  chapter 
13,  Rev.  Stat  1B09,  entitled  "Barbers,"  is 
in  conflict  with  the  following  provisions 
of  the  Constitution  of  Missouri;  Bection 
4  of  article  2  of  the  Constitution  of  the 
state  of  Missouri,  as  follows:  "That  all 
constitutional  government  is  intended  to 
promote  the  general  welfare  of  the  people; 
that  all  persons  have  a  natural  right  to 
lite,  liberty,  and  the  enjoyment  of  the 
gains  of  their  own  industry;  that  to  give 
security  to  these  things  is  the  principal 
office  of  government,  and  that  when  govern- 

sona  which  govern  the  legislature  in  pass- 
ing the  act  (SUte  v.  Bharpless,  SI  Wash. 
191,  ee  Am.  St.  Sep.  SB3,  71  Pac.  737). 

There  Is  no  unconstitutional  denial  to 
the  citiKens  of  cities  of  the  equal  protection 
of  the  laws  with  the  citiiens  of  towns,  by 
a  statute  which  makes  the  application  of 
ito  provisions  prescribing  the  prerequisites 
to  the  exercise  of  the  trade  of  barber  com- 
pulsory in  cities  and  optional  in  towns. 
State  T.  Armeno,  29  R.  I.  431,  TS  Atl.  216.' 

And  there   is   no  unconstitutional   denial 


by  a  provision  in  a  stotute  prescribing  the 
prerequisiteH  to  the  exercise  of  the  trade 
of  barber,  which  provides  that  ite  pi-ovisions 
shall  govern  the  cities  of  the  state,  and 
only  such  towns  as  Bhalt,  by  their  councils, 
adopt  the  provisions  of  the  act.     Ibid. 

And  a  statute  providing  for  the  examina- 
tion and  registration  of  barbers  upon  the 
payment  of  the  fee  is  not  unconstitutional 
as  local  and  class  legislation,  because  it 
does  not  apply  to  barbers  in  unincorporated 
cities  end  towns:  or  because  the  conditions 
to  the  issuance  of  a  certificate  imposed  upon 
barbers  of  municipalities  ranking  below 
cities  of  the  third  cIrxs  are  greater  than 
those  imposed  upon  barbers  in  cities  of  the 
Krst,  second,  and  third  cIssb;  or  becanse 
the  provision  making  it  an  ofTcrse  to  use 
soiled  linen  or  unaterili'pd  to'^ls.  or  to 
practise  without  having  obtained  a  eertifl- 
40  L.R.A.<M.8.) 


ment  does  not  confer  this  security,  it  fails 
of  ite  chief  design."  Section  30  trf  article 
2,  as  follows:  "That  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out duo  process  of  law."  Section  1  o(  art- 
icle 4  as  follows:  "The  legislative  power, 
subject  to  the  limitations  herein  contained, 
shall  be  vested  in  a  senate  and  house  of 
representatives,  to  be  styled,  the  general 
assembly  of  the  state  of  Missouri,' "  Sec- 
tion S3  of  article  4,  as  follows:  "The  gen- 
eral assembly  shall  not  pass  any  local  or 
special  law,  .  .  .  granting  to  any  oor- 
poration,  association,  or  individual  any  ape- 
eial  or  exclusive  right,  privilege,  or  immu- 
nity." Section  28  of  article  4,  as  follows: 
"No  bill  .  .  .  shall  contain  more  than 
one  subject  which  shall  be  clearly  ex- 
pressed in  ite  title."  That  it  is  also  in 
conflict  with  S  1  of  the  I4th  Amendment  of 
the  Constitution  of  the  United  S&teil,  n« 
follows:  "No  state  shall  make  or  enforea 
any  law  which  shall  abridge  the  privilegaa 
or  Immunities  of  citiiens  of  the  United 
States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law;  nor  deny  to  any  person 
within  ite  jurisdiction  the  equal  protection 
of  the  laws." 

Messrs.  Gage,  IaM,  *  Small,  for  i^- 

The  barber  law  In  question  (amendment 

cate  of  registration,  or  to  falsely  pretend 
to  practise  under  the  statute,  is  confined  to 
barbers  in  cities  of  the  Srst,  second,  and 
third  class.     State  v.  Bharpless,  supra. 

Construction  of  stetutes. 

As  to  conformity  of  act  to  title,  see  State 
V.  Bharpless,  and  State  v.  Briggs,  supi«, 
under  "Constitutionality;   generally." 

An  exception  from  a  statute  regulating 
barbers,  of  those  persons  exercising  the 
trade  in  municipalities  of  less  than  60.000 
inhabitants,  is  not  a  continuing  exception 
of  all  cities  which  come  within  it  at  the 
time  the  act  goes  Into  effect;  but,  on  the 
other  hand,  it  ceases  to  operate  as  an  ex- 
ception as  soon  as  any  municipality  attains 
that  population.  Ex  parte  Lucas,  160  Mo. 
218,  61  8.  W.  218. 

So,  an  act  regulating  barbers  "in  any  In- 
corporated city  or  town"  in  the  state  ap- 
plies not  merely  to  such  municipalities  aa 
are  incorporated  at  the  time  the  act  la 
passed,  but  also  to  those  thereafter  incor- 
porated.    State  V.  Sbarpless,  supra. 

Power  granted  to  the  board  to  revoke 
"any  certificate  of  registration"  for  enu- 
merated eaUEes  applies  to  a  "certificate"  ' 
issued,  without  examination,  to  barben  en- 
gaged in  the  trade  at  the  time  the  act 
went  into  effect,  as  well  as  "a  eertiAcate  of 
reeistration''  which  other  jjersons  must  ob- 
tain   by    submitting    to    an    ezaminatioB; 
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of  1007,  Acta  1907,  p.  79),  is  void  ao  far 
•■  it  probibita  the  students  of  »  barb«r 
collie  or  their  teachers  from  charging  for 

State  V.  Grannemu],  132  Mo.  326,  33  S. 
W.  784;  Woolley  v.  Mears,  226  Mo.  41, 
136  Am.  St.  Bep.  637,  125  S.  W.  1112 1  State 
V.  W«lah,  ISe  Mo.  403,  36  L.R.A.  231,  37 
S.  W.  1112;  State  *.  Thomas,  138  Mo.  100, 
39  S.  W.  481. 

The  legislature  has  no  right  to  Bclect 
out  barbers  and  barber's  sehools  by  tbem- 
selvee,  and  limit  tbeir  right  to  emplojr 
and  teach  apprentices  and  students  and 
fix  the  uomber  of  teachers  to  students  or 
apprentices. 

tjtate  V.  Loomis,  IIB  Mo.  307,  21  L.K.A. 
789,  22  8.  W.  350;  State  t.  Granneman,  132 
Mo.  326,  33  S.  W.  784;  Eden  v.  People,  161 
111.  290,  32  L.R.A.  659,  52  Am.  St.  Rep. 
365,  43  N.  E.  IIOS;  Baitey  v.  People,  190 
UL  28,  54  UUA.  838,  83  Am.  St.  Rep, 
116,  60  N.  E.  08;  State  v.  Julow,  12g  Ho. 
163,  29  L.R.A.  276,  60  Am.  St.  Rep.  443, 
31  S.  W.  781;  State  ei  rel.  Wyatt  v.  Asb- 
brook,  154  Mo.  375,  48  L.B.A.  266,  77  Am. 
St.  Rep.  766,  66  S.  W,  627;  Ex  parte 
Dickey,  144  CaL  234,  66  LJt.A.  928,  103 
Am.  St.  Rep.  82,  77  Fac  924,  1  Ann.  Cas. 
428. 

Tbe  right  to  employ  apprentices  and  Uacb 
stDdente  is  a  fundamental  right,  which 
cannot,  either  by  special   or  general  legis- 


lation, be  takoD  away  as  long  as  an  Amer- 
ican citizen  is  entitled  to  tlie  protection 
of   due  process   of   law   or  the   law  of   the 

SUte  T.  Missouri  Tie  &  Timber  Co.  181 
Mo.  536,  66  L.R.A.  688,  103  Am.  St.  Rep. 
614,  SO  S.   W.  933,  2  Ann.  Cas.  110. 

Plaintiff  has  no  plain,  adequate,  or  com- 
plete remedy  at  law,  and  a  permanent  in- 
junction restraining  the  enforcement  of  this 
unconstitutional  barber's  act  ie  plainly  the 
proper  and  only  remedy  of  plaintiff  in  or- 
der to  prevent  bis  legitimate  business  from 
being   destroyed. 

Merchante'  Exchange  v.  Knot,  212  Mo. 
616,  111  S.  W.  573;  Robinaon  v.  Galves- 
ton, 51  Tei.  Civ.  App.  292,  111  8.  W.  1078. 

Messrs.  Rclnbardt  &  Schibsby,  tor  re- 
spondents ; 

Only  tbose  whose  rights  are  directly  af- 
fected by  a  statute  can  attack  the  consti- 
tutionality of  such   act. 

State  ex  rel.  Crandall  -r.  Mcintosh,  205 
Mo.  589,  103  8.  W.  1078;  Cunningham  v. 
Current  River  R.  Co.  165  Mo.  276,  66  S. 
W.  556;  8  Cyc.  788,  791,  993;  State  ex 
rel.  Kellogg  v.  Currens,  111  Wis.  431,  66 
L.R.A.  252,  87  N.  W.  561. 

A  statute  doe»  not  violate  %  28  of  artiela 
4  of  the  Missouri  Constitution,  where  all 
ite  provisions  are  germane  te  and  naturally 
connected  with  the  subject  as  steted  in  the 
title  of  the  act. 


there  being  no  distinction  between  a  oer- 
tiflcate  and  B  certificate  of  r^istration. 
State  T.  Cbaney,  36  Wash.  360,  78  Pae.  015. 

And  the  practice  of  the  trade  of  bariwr 
after  a  certificate  of  registration  has  been 
revoked  for  cause  is  prohibited  by  a  provi- 
sion forbidding,  under  penalty,  the  prac- 
tioB  of  the  occupation  of  barber  "without 
first  having  obtained  a  certificate  of  regis- 
tration."   Ibid. 

Only  barbers  who  have  conducted  business 
in  the  stete  eome  within  the  meaning  of  the 
words  "so  engaged,"  used  io  a  statute  ex- 
cepting persons  "engaged  in  the  business 
of  a  barber  in  this  state,"  and  who  have 
been  "so  engaged-'  for  two  years,  from  a 
provision  that  barbers  must  be  examined 
and  obtain  a  certificate.  Wass  v.  Board  of 
Examiners,   123  Mich.  544,  82   N.   W.  234. 

It  has  been  held  that  there  is  an  irrecon- 
cilable conflict  between  a  provision,  on  the 
one  band,  that  no  person  shall  practise  the 
occupation  of  barber  in  the  state  until  he 
shall  have  obtained  a  certificate  eft  qualiti- 
eation,  and  that  every  person  "now  engaged 
in  the  business  of  a  barber  in  this  state" 
shall  comply  with  tt«  provisions,  and  a  pro- 
viso, on  the  other  hand,  that  "this  act  shall 
not  in  any  way  apply  to  or  affect  any  per- 
son who  is  now  occupied  or  working  as  a 
barber  in  this  state;"  and  that  the  statute 
does  not  apply  to  persons  engaged  in  tbe 
occnpatioD  of  barber  at  the  time  tlie  act 
40  L.R.A.(N.S.) 


waa  passed.    State  v.  Tag,  100  Md.  588,  60 
Atl.  465. 

But  it  was  held  in  Com.  t.  Ward,  supra, 
that  barbers  who  had  practised  three  years 
were  excepted,  not  from  tbe  operation  of 
the  whole  act,  but  only  from  the  necessity 
of  submitting  to  an  examination,  by  a  pro- 
viso that  the  act  did  not  apply  to  persons 
who  had  practised  for  three  years,  which 
was  appended  to  a  provision  forbidding  per- 
sons to  follow  the  trade  without  first  ob- 
taining a  certificate  of  registration,  since 
the  act  must  t>e  deemed  a  reasonable  bealtj) 
measure  intended  to  regulate  all  barbers. 
Section  7  of  this  act  provided  that  "every 

Krson  now  engaged  in  the  occupation  of 
rber"  might  obtain  a  certificate  of  regis- 
tration merely  by  filing  an  affidavit;  and 
g  8  provided  that  any  person  desiring  to 
obtain  a  certificate  of  registration  should 
maice  application  to  the  k>ard,  pay  a  fee, 
and  submit  to  an  examination,  etc.  Tbe 
court  beld  in  effect  that  the  proviso  should 
be  regarded  as  applying  only  to  §  8  and 
the  examination  therein  required,  and  that 
the  inconsistency  between  the  proviso  and 
9  7  should  be  resolved  in  favor  of  the  lat- 
ter, GO  as  to  place  barbers,  even  though 
they  bad  practised  for  three  years,  under 
the  jurisdiction  of  the  board,  though  not 
requiring  them  to  take  an  examination. 
L.i.W. 
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State  ex  rel.  Equitable  Life  Abhuf.  Soc. 
T.  Vandiver,  222  Mo.  221,  121  S.  W.  45; 
FerguBOD  v.  Gentry,  206  &lo.  198,  104  S. 
W.  104;  State  V.  Doerring,  194  Mo.  388, 
92  S.  W.  489;  O'Connor  v.  St.  Louis  Tran- 
sit Co.  198  Mo.  039,  116  Am.  St.  Rep. 
495,  97  8.  W.  150,  a  Ann.  Cas.  703;  Cof- 
fey- y.  Carthage,  200  Mo.  622,  98  S.  W. 
562. 

The  If^ialature  ma}',  without  violating 
§  1  of  article  4  of  ttie  state  (.'onatitution, 
veat  boards  of  examincra  with  power  to 
invsBtigat«  and  decide  upon  the  qualilica- 
tione  of  applicanta  for  licenses  for  oecupa- 
tions  and  profeasions  directtj  affecting 
the  public  welfare. 

St.  Louis  V.  Meyrose  Lamp  Affg.  Co.  139 
Mo.  500,  61  Am.  St.  Rep.  474,  41  S.  W. 
244;  State  v.  Doerring,  194  Mo.  398,  92 
S.  W.  489;  State  ex  rel.  Johnston  v.  Lutz, 
136  Mo.  633,  38  S.  W.  323;  Ex  parte  Mc- 
Manus,  161  Cal.  331,  90  Pac.  702;  Mer- 
chants' Exchange  t.  Knott,  212  Mo.  636, 
111  R.  W.  505. 

The  state  ma;  regulate  the  occupation  of 
a    barber. 

Ex  parte  Lucas,  160  Mo.  218,  61  S.  W. 
218;  State  v.  Zeno,  7ft  Minn.  80,  48  L.R.A. 
88.  79  Am.  St.  Rep.  422,  .81  N.  W.  748; 
SUte  V.  Sharpless,  31  Wash.  191,  96  Am. 
St.  Rep.  893,  71  Pac.  737;  Com.  v.  Ward, 
138  Ky.   140,   123   S.   W.  673. 

Where  natural  claases  exiat  by  the  very 
nature  of  tlieir  inherent  conditions, 
legtulature  may  treat  them  as  difTerent 
classes  and  follow  dilTerent  policies  witb 
regard  to  them.  No  legislation  is  obnox- 
ious as  class  legislntinn  where  all  persona 
subject  to  it  are  treated  alike  under  sim- 
ilar circumstances  and  conditions. 

Wiiite  V.  Missouri,  K.  &  T.  H.  Co.  230 
Mo.  287,  29  L,R.A.(N.S.)  874,  130  S,  W. 
326;  Orient  Ina.  Co.  v.  Dagga,  172  U.  S. 
.■567,  43  L.  ed.  632,  19  Sup.  <t.  Rep.  281; 
State  V,  Darrah,  152  Mo.  522,  64  R.  W. 
226;  State  v,  Whiteker,  160  Mo.  59,  00 
R.  W,  106S;  State  v.  Rwapirtv,  203  Mo. 
61T,  10  L.R..\.(X.S.)  601,  120  Am.  St. 
Rep.  671,  ]02  S.  W.  483,  11  Ann.  Cas. 
725;  8  Cvc.  1003;  Missouri,  K.  &  T.  R.  Co. 
T.  May.  194  U,  S,  267,  48  L.  ed.  971,  24 
Sup.  Ct.  Rep.  838;  State  v.  Webber,  214 
Mo.  272.  113  S.  W.  1034,  IS  Ann.  Cas.  983. 

.\ll  doubts  must  be  solved  in  favor  of 
the  validilv  of  the  statute. 

State  v.'Wcblier,  214  Mo.  272,  113  S.  W. 
1054,  IS  Ann.  Cas.  B83;  State  v.  Uyton, 
160  Mo.  489,  62  L.R.A.  103,  83  Am.  St. 
Rep.  487,  61  S.  W.  171;  Hamman  v.  Cen- 
tral Coal  k  Coke  Co.  156  Mo.  242,  56  S. 
W.  1001;  State  ex  rel.  Rodes  t.  Warner, 
107  Mo.  856.  94  S.  W.  962. 
40  L.R.A.(N.S.) 


Brown,  J.,  delivered  the  opinion  of  the 

No  intention  to  suppress  the  operation  of 
public  barber  shops  having  been  expressed 
in  the  title  to  the  bill  under  which  chap- 
ter 13,  Rev.  Stat.  1909,  was  enacted,  it 
will  not  be  assumed  that  the  general  as- 
sembly deemed  the  continued  operation  of 
such  shops  BO  dangerous  to  the  puhlic 
health  tliat  it  desired  U>  terminate  that 
avocation  nith  the  present  generation,  and 
make  it  necessary  for  our  mate  posterity 
to  shave  themselves  or  allow  their  hair 
and  wliiskera  to  grow  without  let  or  hin- 
drance from  tonaorial  artists;  yet  so  com- 
plete is  the  power  of  the  legislature  to 
prescribe  regulations  affecting  the  public 
health,  that  we  would  hesitate  to  aay  it 
could  not  entirely  suppress  any  occupa- 
tion which  is  in  fact  wholly  inimical  to 
the  public   health. 

t'ourts  take  judicial  notice  of  thoae 
things  wliich  are  common  knowledge  to  the 
majority  of  mankind.  Hobbs  v.  St.  Louis, 
M.  4.  S.  R.  Co.  113  Mo.  App.  133,  87  S. 
W.  525;  Greenl.  Ev.  14th  ed.  §  6;  Grimes 
V.  Eddy,  J26  Mo.  18B,  26  L.R.A.  638,  47 
Am.  St.  Rep.  653,  28  S.  W.  756.  But  we 
do  not  judicially  know  bow  much  time 
would  be  required  to  teach  the  averago 
student  to  satisfactorily  perform  all  the 
work  required  of  a  public  barber  in  such 
a  manner  as  to  prevent  the  spread  of  dis- 

The  courU  take  judicial  notice  that 
some  diseases  are  spread  by  diseased  per- 
sons coming  in  contact  with  those  who  are 
healthy,  and  that  barbers  on  account  of 
their  very  close  contact  with  their  cus- 
tomers may  contract  diseases  or  alloir 
their  tools  or  soaps  to  become  contami- 
nated by  the  virus  or  germa  of  diseases, 
and  thereby  communicate  such  diseases  to 
their  patrons,  therefore  a  prima  facie  pre. 
sumption  arises  that  barbers  should  l>e 
able  to  determine  whether  or  not  those 
who  apply  to  them  for  shaves  are  afflicted. 
with  contagious  Or  infectious  diaeiisca,  par- 
ticularly diseases  of  the  skin.  We  have 
already  determined  that  puhlic  barl>er 
shops  are  a  proper  subject  of  legislative 
control.  Ex  parte  Lucas,  J60  Mo.  218,  loe. 
cit.  233,  234,  01   S.  W.  218. 

Therefore,  as  the  legislature  was  pro- 
ceeding within  its  proper  sphere  lo  enact- 
ing chapter  13,  supra,  we  bold  that  ita  ac- 
tion in  fixing  the  course  in  barber  col- 
leges at  two  years  is  not  unconstitutional. 

The  stat«  cannot  convert  te  ita  own  use 
the  property  or  labor  of  a  citizen,  withont 
compensation,  under  the  pretext  of  pre- 
venting the  spread  of  disease,  but,  becaiu« 
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a  Ian  designed  to  protect  public  health  re- 
quires a  student  to  work  two  years  before 
becoming  a  public  barber,  it  does  not  fo: 
that  reason  violate  3  4  of  article  2  of  the 
ConatitatioD  of  Miasouri  guarantying  to 
bU  persoDB  the  enjoyment  of  the  'gains  ot 
their  own  industry;  nor  does  it  conflict 
with  9  30,  art.  2,  of  said  Constitution,  nor 
with  g  1  of  the  14tb  Amendment  of  the 
Federal  Constitution,  prohibiting  the  tak- 
ing of  property  without  due  process  of  law. 
St.  Louis  T.  LiesBing,  IBO  Mo.  4C4,  1  L.R.A. 
(N.S.)  91S,  109  Am.  St.  Rep.  77*,  89  S.  W. 
611,   4   Ann.   Caa.   112. 

"The  general  right  to  engage  person  or 
property  in  sny  trade,  profession,  or  busi- 
ness la  subject  to  the  power  inherent  in 
the  state  to  make  all  rules  and  regulations 
respecting  the  use  and  enjoyment  of  prop- 
erty rights  necessary  for  the  preEervatii> 
of  the  public  health,  moraU,  comfort,  order, 
and  safety;  and  such  regulstions  do  not 
deprive  owners  of  property  without  due 
process  of  law."    8  Cyc.  1110. 

It  may  be  that  the  law  under  considera- 
tion, requiring  a  two  years'  course  for  bar- 
bers, places  «  needless  restriction  upon 
those  who  desire  to  learn  the  barber's 
trade  (legislatures,  like  courts,  sometimes 
make  mistakes) ;  if  so,  relief  should  be 
sought  through  the  legislature.  We  have 
no  general  veto  power,  and  cannot  annul 
public  laws  simply  because  they  are  in 
some  respects  unwise  or  inexpedient  State 
ex  rel.  Scotland  Countj  v.  Bacon,  107  Mo. 
627,  loc  cit.  633,  38  S.  W.  19;  O'Connor  v. 
St.  Louis  Transit  Co.  198  Mo.  loc  cit. 
S42,  115  Am.  St.  Rep.  495,  8  Ann.  Cas. 
703.  97  8.  W.  150. 

2.  Plaintiff  assails  the  constitutionality 
of  chapter  13,  supra,  because  the  title  of 
the  bill  creating  the  law  is  not  broad 
enough  to  embrace  barber  colleges,  and  the 
law  tlterpfore  is  ohnoxious  to  §  28,  art  4. 
of  the  Constitution  of  Missouri,  requiring 
the  subject  of  each  hill  to  be  clearly  ex- 
pressed  in  its  title.  The  title  is  as  fol- 
lows: "An  Act  to  Efita.blish  a  Board  of 
Examiners  for  Barbers,  and  To  Regulate 
the  Occupation  of  a  Barber,  in  This  State, 
and  To  Prevent  the  Spreading  o(  Con- 
tagious Disease." 

The  above  title  is  amply  sufficient  to  sup- 
port that  part  of  the  law  authorizing  the 
regulation  of  barber  colleges  and  appren- 
tices in  barber  shops.  No  better  way  could 
be  thought  of  to  regulate  a  vocation  or 
trade  than  to  re(]uire  those  who  desire  to 
pursue  the  same  to  become  learned  in  the 
trade  l^  serving  an  apprenticeship  or  at- 
tending a  school  where  the  trade  is  taught. 
State  T.   Doerring,  194  Mo.  398,  92  S.  W. 


9  1187,  supra,  is  class  legislation  in  that  it 
divides  a  natural  class  of  persons  into  ar- 
tificial classes  contrary  to  g  53,  art.  4,  of 
our  Constitution,  by  prohibiting  students 
in  barber  colleges  from  cnargjng  for  their 
services,  while  allowing  apprentices  in 
barber  shops  to  charge  for  their  work. 
This  contention  may  be  well  founded,  but, 
as  we  find  that  such  parts  of  said  section 
as  prohibit  apprentices  receiving  pay  for 
their  services  are  invalid  on  another  ground, 
it  is  not  necessary  to  consider  this  assign- 

4.  It  is  earnestly  insisted  by  plaintiff 
that  §  1187,  Rev.  SUt.  1900,  which  pro- 
hibits students  or  apprentices  in  barber 
colleges  from  making  any  charge  for  their 
services  while  learning  the  barber's  trade, 
deprives  such  students  of  the  gains  of  their 
own  industry,  as  prohibited  by  the  afore- 
said S  4,  art.  2,  of  the  Constitution  of  Uio- 

After  twice  hearing  this  cause  and  giving 
it  most  diligent  consideration,  we  have  ar- 
rived at  the  conclusion  tliat  this  conten- 
tion is  correct  It  is  proven,  and  not  de- 
nied, that  practically  everything  a  skil- 
ful barber  should  know  is  learned  through 
physical  labor  in  shaving,  cutting,  and 
dressing  the  hair  and  beard,  with  such  ob- 
servations as  he  may  make  while  perform- 
ing the  physical  labor  under  the  sugges- 
tions and  directions  j>S  a  competent  in- 
structor. 

Now  if  students  of  the  barber's  trade 
be  compelled  to  labor  two  years  without 
pay  and  without  their  instructor's  re- 
ceiving any  remuneration  for  their  services 
(as  required  by  §  11S7,  supra),  it  is  diffi- 
cult to  see  why  they  would  not  thereby 
be  deprived  of  the  gains  of  their  own 
industry,  as  prohibited  by  our  organic 
law.  If  a  barber  college  or  the  proprietor 
of  a  barber  shop  were  allowed  to  receive 
pay  for  the  labor  performed  by  a  student 
or  apprentice,  then  such  barber  college 
or  proprietor  of  a  barber  shop  could  af- 
ford to  teach  the  barber's  trade  or  aid  the 
student  or  apprentice  in  learning  the  trade 
for  a  reasonable  compensation,  and  the 
student  would  thereby  indirectly  receive 
some  remuneration  for  bis  toil,  but  such 
is  not  the  case  under  the  law  now  in  judg- 

The  practice  of  boys  or  young  men  ap- 
prenticing themselves  to  skilful  mechanics, 
artisans,  or  professional  men  in  order  to 
qualify  themselves  for  useful  trades  and 
professions,  is  almost  as  old  as  civiliza- 
tion itself,  but  the  barber's  law  is  the 
first  regulation  which  has  ever  come  to 
our  knowledge  that  prohibits  both  the  ap- 
prentice and  his  master  from  receiving  any 
remuneration  whatever  for  service*  of  tlx 
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apprentice,  therebj  compelling  the  appren- 
tice to  waste  two  ^eaTS  of  hU  time  while 
qualifying  for  a  public  barber. 

It  ia  true,  aa  annouDced  in  Ex  parte 
Lucae,  160  Mo.  2IS,  61  S.  W.  218,  that  the 
barber  trade,  because  of  ita  intimate  rela- 
tion to  the  public  bealtb,  is  a  proper  sub- 
ject of  legialative  control  under  the  gen- 
eral police  power  of  the  state,  but  it  does 
not  follow  that  the  l^islature  tnay  im- 
pose arbitrary  or  capricious  exactions  up- 
on the  student!  of  that  occupation  which 
have  no  relation  to  the  public  health.  The 
legislature,  having  recogniced  the  legiti- 
macy of  this  profession,  cannot  destroy  it 
under  the  guise  of   "regulation." 

The  learned  attorney  for  defendants  has 
not  assigned  any  reason  or  called  our  at- 
tention to  any  fact  even  remotely  indicat- 
ing that  the  public  health  will  be  promot- 
ed, protected,  or  safeguarded  by  requiring 
students  of  the  barber's  trade  to  work  two 
years  without  compensation.  On  the  con- 
trary, the  simplest  application  of  the  laws 
of  reason  and  common  sense  demonstrates 
that  an  apprentice  who  receives  compen- 
sation for  his  toil  will  take  a  deeper  in- 
terest in  his  work,  and  learn  more  thor- 
oughly those  things  which  he  needs  to 
know  about  preventing  the  spread  of  dis- 
ease, than  if  he  be  required  to  work  with- 
out pay;  hence  that  part  of  tlie  law  under 
coDsidaration  cannolrbe  even  said  to  tend 
to  promote  the  public  health,  which  is  the 
pretended  purpose  for  ^hicb  it  was  enacted. 

6.  Plaintiff  also  attacks  the  constitu- 
tionality of  said  S  1187,  Rev.  Btat  1S09, 
because  it  prohibits  barber  colleges  from 
displaying  any  other  sign  than  "barber 
school"  or  "barber  college,"  and  Is  there- 
fore a  local  or  special  law  and  in  conflict 
nitb  i  G3,  art.  4,  of  the  Constitution  of 
Missouri,  prohibiting  the  enactment  of  any 
special  law  where  a  general  law  can  be 
made  applicable.  One  of  the  defendants' 
grounds  for  attempting  to  revoke  the  li- 
cense of  plaintiff's  instructor  is  because  he 
displayed  on  plaintiff's  college  signs  not 
authorized  by  law.  Therefore  this  point 
is  squarely  at  issue  in  this  case. 

The  sign  of  the  college,  like  the  sign 
used  by  any  other  institution,  is  but  a 
means  of   advertising  the   character  of   its 
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tween  safe  guarding  the  public  health,  and 
denying  the  right  of  any  person  conduct- 
ing a  moral  and  legitimate  business  to  ad- 
vertise the  same  in  any  manner  hs  sees 
lit,  BO  long  aa  his  advertisements  speak  the 
truth  and  do  not  deceive  the  public. 

Chapter  13,  supra,  eicpressly  recognizes 
the  right  of  barber  colleges  to  teach  the 
barber's  occupation,  consequently,  so  far 
aa  the  sanction  of  the  law  is  concerned, 
40  L.R.A.(NA} 


they  are  on  an  exact  level  with  every  col- 
lege where  other  useful  trades  and  profes- 
sions an  taught;  and  we  can  conceive  of 
no  reason  why  ita  right  to  advertise  ita 
business  could  not  have  been  governed  by 
a  general  law  prohibiting  all  schools  and 
college*  from  displaying  any  sign  or  ad- 
vertisement except  the  name  of  the  occupa- 
tion therein  taught.  In  the  case  of  State 
V.  Qrannetnan,  132  Mo.  326,  33  S.  W.  7S4, 
we  held  a  law  unconstitutional  which  pro- 
hibits barbers  from  working  on  Sunday, 
because  the  act  was  special  legislation  and 
could  have  been  covered  by  a  general  law- 
Section  1187,  supra,  in  so  far  as  it  pro- 
hibits barber  schools  and  barber  colleges 
from  advertising  their  business  the  same 
as  other  schools,  and  in  so  far  as  it  pre- 
vents barber  colleges  and  students  therein 
from  charging  or  receiving  pay  for  their 
services,  seems  to  have  been  intended  to 
discourage  additional  persons  from  learn- 
ing the  barber's  trade,  thereby  creating 
a  monopoly  for  those  who  have  already  be- 
come skilled  in  that  vocation,  and  such  k 
purpose  would  also  render  the  law  in- 
valid under  §  53,  art.  4,  of  the  Missouri 
Constitution,  which  prohibits  the  general 
assembly  from  "granting  to  any  .  .  . 
association  or  individual  any  special  or 
exclusive  right,  privilege,  or  immunity," 
6.  The  plaintiff's  resourceful  attomeya 
have  in  their  brief  assailed  the  constitu- 
tionality of  the  barber's  law  on  other 
grounds  not  within  the  issues  presented  in 
this  case,  but  we  will  not  consider  these 
points  until  they  are  presented  on  facts 
which  render  it  necessary  and  appropriate 
to  investigate  them.  Defendants  also  con- 
tend that,  if  students  of  the  barber's  trade 
are  permitted  to  charge  for  their  services, 
they  will  become  active  competitors  of 
licensed  barbers.  Such  competition  aa 
comes  from  the  labor  of  apprentices  Is  a 
necessary  and  unavoidable  incident  of  all 
trades  and  professions.  Defendants'  argu- 
ment is  unsound  for  another  reason.  If 
we  concede  that  it  is  iawful  to  teach  the 
barber's  trade  at  all,  then  the  work  of  ap- 
prentices will  be  less  injurious  to  licensed 
barbers.  If  such  apprentices  charge  for 
their  services,  than  if  they  work  without 
pay,  for  the  same  reason  that  the  convict 
labor  is  more  injurious  to  workmen  than 
paid  labor. 

Possibly  some  barbers,  like  some  lawyers 
and  other  persons  who  have  attained  suc- 
cessful and  remunerative  poaitions  in  pro- 
fessional and  commercial  life,  become  anx- 
ious to  shut  out  competition  by  "burning 
the  bridges  behind  them,"  so  to  speak;  but 
such  a  scheme  is  entirely  un-American,  be- 
cause it  ia  the  policy  of  a  free  common- 
wealth  to   encourage    thrift   and    induatij 
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•mong  iU  citizens,  ftnd  to  keep  the  door 
of  opportunity  kjar  ao  that  every  quali- 
fied and  deaprviog  perBoa  who  bo  deairea 
may  enter   thereat 

Wbile  we  find  that  those  pTovisionB  of 
I  1187,  lupra,  which  prohibit  barber  col- 
leges and  barher  schools  frtun  advertising 
their  business,  and  prohibit  such  scliooU 
and  students  therein  from  charging  for 
their  serviecH,  are  void  because  obnoiions 
to  the  Constitution,  yet  as  we  have  seen 
that  the  provisions  requiring  a  two-year 
course  in  such  schools  to  entitle  students 
to  a  barber's  license  is  constitutional,  and 
the  plaintiff  having  violated  the  latter 
provision  of  said  section  by  graduating  or 
pretending  to  graduate  students  in  less 
than  two  years,  as  charged  by  defendants, 
the  judgment  of  the  circuit  court  ia  af- 
firmed. 

Ferris,  P.  J.,  and  Kennlsl^,  J.,  concur. 
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(131   Ky.  104,  114  S.  W.  742.)' 

License  —  barber  —  classtflcatlon  —  an- 
tbority. 

Under  statutory  authority  to  grade  and 
classify  eallinga  and  businesses  and  exact 
licetase  fees  based  thereon  within 


and  minimum  rates,  ft  municipal  corpora- 
tion may,  within  these  limits,  fix  amini- 
mum  license  fee  to  be  paid  h;  all  barbers, 
and  an  additional  (me  tor  each  chair  used 
above  a  speciBed  number. 
Same  —  reasonablenesa. 

2.  A  classification  of  barbers  for  the  im- 
position of  license  taicea  hy  the  number  of 
chairs  in  use,  {2  being  added  to  the  mini- 
mum fee  for  each  chair  above  two,  is  not 
unreasonable. 

Same  —  statutory  dut^  —  license  offlcers 
—  common  council. 

3.  A  statute  requiring  the  license  oOicerB 
to  take  the  oath  of  the  applicant,  or  other 
evidence,  before  issuing  a  license  to  a  bar- 
ber, and  from  it  determine  the  amount  of 
the  tax,  does  not  prevent  the  common  coun- 
cil of  the  municipality  frum  filing  the 
classes  subject  to  the  different  license  fees. 
Tax  —  property  —  license. 

4.  Grading  a  barber's  license  fee  accord- 
ing to  the  chaiTS  in  use  does  not  make  it  a 
property  tax. 

(December  IS,  1908.) 

APPEAL  by  the  city  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County. 
Criminal  Division,  sustaining  in  part  a  de- 
murrer to  a  warrant  issued  for  yiolatiou  of 
a  city  ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Rlcbards  and  EI,  O.  Un- 
derwood for  appellant. 

Messrs.  Kohn,  Balrd,  Sloes,  &  Kohn 
for  appellee. 

O'Bear,  Cfa.  J.,  delivered  the  opinion  of 
the  court: 

In  November,  IBOO,  the  general  council  of 


It  Is  said  in  25  Cyc.  69S,  that  power  to 
license,  which,  strictly  speaking,  is  simply 
a  power  to  sell  a  privilege,  may  be  upheld 
when  a  special  benefit  is  conferred  at  the 
espense-of  the  general  public,  or  the  busi- 
ness imposes  a  special  burden  on  the  pub- 
lie,  or  where  the  business  is  injurious  t«  or 
iuvolTCB  danger  to  the   public. 

Generally  as  to  constitutionality  and  ef- 
fect of  restrictions  on  trade  of  barber,  see 
the  note  to  Moler  v.  Whisman,  ante,  629. 
See  also  in  that  note  references  to  notes  on 
analogous  questions.  As  shown  in  that  note 
there  are  eases  dealing  with  statutes  re- 
quiring barbers  to  register  with,  and  be 
examined  by,  a  state  board  of  examiners, 
and  to  obtain  a  certificate,  of  registration 
upon  the  payment  of  a  small  fee.  Most  of 
these  cases  are  not  pertinent  to  the  present 
inquiry,  since  they  discuss  the  validity  of 
such  acts  from  the  standpoint  of  police 
regulations,  and  seem  not  to  involve  any 
contention  that  the  registration  fee  was  a 
tax.  In  fact  but  one  case  has  been  found 
which  was  resolved  upon  the  general  prin- 
ciples relating  to  taxation.  That  case,  Jack- 
son V.  State.  55  Tex.  Trim.  Rep.  557,  117  S. 
W.  R7A.  holdn  that  there  is  an  unconatitu- 
40  L.R.A.(N.S.) 


tional  denial  of  equal  privileges  and  im- 
munities in  a  classification  of  persons  who 
are  subjected  to  the  operation  of  a  statute 
requiring  the  registration  of  barbers  and 
the  payment  of  a  fee  of  (2  for  a  registration 
certificate,  where  the  act  excepts  from  its 
operation  students  of  the  state  university 
and  other  schools  who  are  making  their 
way  by  serving  ss  barbers,  persons  who  are 
serving  as  barbers  in  eleemosynary  institu- 
tions, and  persons  following  the  occupation 
of  a  barber  in  towns  of  1,000  or  leas. 

The  only  further  cases  found  on  this 
question  are  decisions  holding  that  the 
trade  of  barber  is  a  "mechanical  pursuit" 
within  the  meaning  of  a  constitutional  ex- 
emption from  license  taxation  (State  v. 
Dielen Schneider,  44  La.  Ann.  1116,  11  So. 
823);  and  that  this  applies  to  a  barber 
who  emplovs  others  in  his  business  (State 
V.  Hirn.  46  La.  Ann.  1443,  16  So.  403); 
and  La  Porta  v.  Board  of  Health,  71  N.  J. 
L,  88,  59  Atl.  115,  which  holds  that  a  mu- 
nicipal license  fee  of  S2  upon  barbers  is 
reasonable,  and  apparently  justifies  the  or- 
dinance imposing  the  fee,  and  also  prescrib- 
ing the  rules  to  be  observed  in  barber  shops, 
under  a  statute  giving  the  municipal  officers 
authority  to  prevent  the  spreading  of  skin 
diseases.  L.  4.  W.[(^' 
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the  city  of  Louiaville  passed  »n  ordinance 

out  of  which  grows  the  present  litigation. 
So  much  of  the  ordinance  as  la  material  to 
these  cases  is  as  follows ; 

"An  ordinance  providing  for  certain  li- 
censes, the  fees  thereof  to  be  paid  into 
the  sinking  fund  of  the  city  of  Louisville. 

"Be  it  ordained  by  the  general  council  of 
the  city  of  Louisville: 

"Section  1.  That  hereafter  the  following 
licenses  shall  be  paid  into  the  sinking  fund, 
of  the  city  of  LJjuisville  for  the  purposes 
of  the  sinking  fund  for  doing  the  busi. 
nees  following  the  callings,  occupations, 
and  professions,  or  using  or  holding  or 
exhibiting  the  articles  hereinafter  named, 
in  the.  city  of  LouisTille,  in  addition  to  the 
ad  valorem  taxes  heretofore  levied  or  here- 
after to  be  levied  on  any  species  of  prop- 
erty in  the  city  of  Louisville." 

"Sec.  8  .  .  .  Each  barber  shop  simll  pay 
a  license  of  95  per  year  and  $2  additional 
for  each  chair,  where  more  than  two  chairs 
are  used." 

"Sec.  108  .  .  .  This  ordinance  shall  take 
effect  from  and  after  its  publication." 

This  ordinance  was  published  and  took 
effect  December  1,  1806.  A  large  number  of 
barbers  not  having  paid  the  license  pre. 
scribed  by  this  ordinance  on  March  22,  1907, 
the  city  had  warrants  issued  before  the 
judge  of  the  police  court  to  show  cause 
why  tbey  should  not  be  lined  for  plying 
their  trade  without  the  license  required  by 
the  ordinance,  A  demurrer  to  the  warrants 
was  sustained  in  the  police  court,  and  the 
warrants  were  dismissed.  This  case  was 
appealed  to  the  circuit  court,  where  a  de. 
murrer  was  sustained  to  so  much  of  the 
warrant  as  b[i9cd  the  prosecution  upon  the 
failure  to  pay  the  license  fee  of  £2  for 
each  chair  where  more  than  two  cliairs  were 
used.  The  city  refused  to  accept  the  con- 
struction thus  placed  upon  the  ordinance 
by  the  circuit  court,  which  was  in  effect 
that  the  ordinance  was  invalid  as  to  the  S2 
license  tax,  and  from  the  judgme.it  dis- 
missing tlie  warrant  as  to  that  charge 
this  appeal  is  prosecuted. 

Tlie  Constitution  allows  (g  171)  the  leg- 
islature to  provide  for  the  imposition  of 
tuxes  by  cities  baaed  upon  licenses.  Sec- 
tion 181  of  the  same  instrument  reads: 
".  .  .  The  general  assembly  may,  by  gen^ 
eral  la-j's  only,  provide  for  the  payment  of 
license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  oc- 
cupations, and  professions,  or  a  special 
or  excise  tax.  .  .  ."  The  legislature 
has  exercised  the  privilege  thus  granted  to 
it,  and  aa  to  cities  of  the  first  class  has 
empciwerecl  them  (o  grade  and  classify  cer- 
tain callings  and  bu^inpsscs.  and  to  exact 
license  fees  based  tlicroon,  to  be  applied 
in  L.R.A.(N,S.) 


within  the  minimum  and  maximum  rates 
named  by  the  statute  conferring  the  pow- 
er. Ky.  Stat.  1903,  S  3011.  The  keeping 
of  barber  shops  is  Included  in  this  section. 
It  is  the  contention  of  appellants  that  the 
authority  is  lacking  to  grade  barber  shops. 
But  we  think  where  the  authority  is  giv- 
en to  license  an  occupation  at  say  from 
$6  to  $500,  it  means  not  alone  that  all 
who  engage  in  that  occupation  may  be  li- 
censed at  the  same  rate  anywhere  between 
the  lowest  and  highest  figures  allowed,  but 
that  tliose  engaged  in  the  particular  occupa- 
tion may  be  graded  upon  any  reasonable, 
tangible  basis,  and  the  license  fees  applied 
according  to  the  judgment  of  the  taxing 
power  to  each  class  between  the  extremes 
indicated  in  the  grant  of  power.  Al!  who 
engage  in  the  business  of  keeping  barber 
shops  do  not  necessarily  belong  to  the  same 
class  or  may  not.  The  purpose  waa  to  im- 
pose the  tax  upon  the  occupation.  If  no 
more  than  two  chairs — that  is,  two  persons 
plying  that  trade — were  employed  in  a  sliop, 
then  all  shops  of  that  character  were  put 
into  one  class,  and  all  in  that  doss  taxed 
the  uniform  fee  of  {6,  But,  if  more  than 
two  were  so  employed,  then  for  each  addi- 
tional barber  chair  in  use  a  new  class  was 
created,  and  alt  in  such  class  were  ta.ted 
$T,  and  so  on  for  each  additional  chair  t-i 
being  added.  This,  we  think,  was  not  an 
unreasonable  classification,  and  was  such  as 
was  allowed  by  the  statute.  In  addition, 
§  3017,  Ky.  Stat.  IS 03,  expressly  empowers 
the  common  council  to  grade  such  occupa- 
tion. Appellant  contends  that  as  the  stat- 
ute (S  3017,  Ky.  Stat.  1903)  required  the 
clerk  and  treasurer  of  the  license  board  to 
take  the  oath  of  the  licensee  or  other  evj- 
dence  before  issuing  the  license,  and  were 
from  it  to  determine  the  tax  collectable, 
there  was  not  authority  for  the  city  to 
directly  classify  this  subject,  but.  thkt  it 
must  be  done,  if  at  all,  by  these  ministerial 
officers.  The  officers  had  nothing  to  do  with 
fixing  the  classes.  They  were  fixed  by  the 
common  council.  From  the  oath  of  the  ap- 
plicant, or  other  evidence,  the  clerk  and 
treasurer  were  to  determine  whether  the 
applicant  belonged  to  one  class  or  another, 
and  exact  the  tax  and  issue  the  license  ac- 
cordingly. 

Nor  is  this  a  property  tax.  The  tax  is 
not  upon  the  chairs.  It  is  upon  tbe  occupa- 
tion. The  chaira  referred  to  are  barber 
chairs,  used  by  barbers  in  plying  their 
trade.  They  are  named  not  as  a  species 
of  taxation,  but  as  a  basis  of  classification. 
The  tax  is  upon  tbe  vocation,  not  upon 
the  means  of  exercising  it.  The  purpona 
for  which  the  tax  was  levied  was  sufficiently 
specified  when  it  was  devoted  to  the  uu  «t 
the  sinking  fund  of  the  citf. 
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Tb«  ordinanee  is  4  valid  one  under  the 
legislative  grant  ,and  the  judgment  holding 
ta  the  contrary  ig  re^rsed,  aud  remanded 
(or  proceedings  consistent  herewith. 


(97  C.  C.  A.  181,  172  Fed.  53E.) 

Bankrnptcr  —  preference  —  elTectDAtiiiK 

The  taking  possesaion  by  the  creditor, 
within  four  months  of  the  banltruptc;  of 
the  debtor  of  securitieB,  either  negotiable 
by  delivery  or  indorsed  in  blank,  which  the 
debtor  had,  prior  to  the  four  months'  period, 
set  apart  at  the  creditor's  request  in  a  pack- 
age marked  "escrow"  for  the  creditor's  ac- 


count, and  deposited  In  lils  aafe-deposit 
vaults  to  secure  his  drafts  upon  the  credit- 
or, notifying  the  creditor  of  the  transaction 
and  sending  him  a  list  of  the  securities, 
which  were  approved  by  the  creditor,  is  not 
a  voidable  preference  under  the  bankrupt*™ 
law;  since,  after  taking  poasesaion,  the  cred- 
itor may  be  regarded  as  holding  both  by 
way  of  mortgage  and  by  way  of  pledge,  and 
his  poaaesaion  may  be  regarded  as  relating 
back  to  the  time  when  his  right  to  take  it 
was   created. 

(May  14,  1009.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southern  Biatrict  of  New  York 
confirming  a  report  of  the  master  in  an 
action  brought  by  a  trustee  in  bankruptcy 
to  set  aside  the  transfer  of  certain  aecuri- 
ties  given  for  the  payment  of  drafts.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Ward,  sad 
Noyes,   Circuit  Judges. 


Note.~-ToidabiUty  of  transfer  within 
four  monlha'  period,  pursuant  to 
executortt  agreement  antedtUlnB  that 

The  early  cases  upon  the  question  stated, 
and  the  principles  deducible  therefrom,  are 
treated  in  the  note  to  Godwin  v.  Murchiean 
Kat.  Bank,  17  L.R.A.(N.S.)  835,  the  pres- 
ent annotation  merely  supplementing  tliat 
note  by  collation  of  the  authorities  decided 
subsequent  to  the  compilation  thereof. 

A  case  somewhat  similar  in  reasoning  to 
Sexton  v.  Kebhier  L  Co.  ia  Re  Automobile 
Livery  Service  Co.  170  fed.  702.  wherein, 
in  holding  that  the  surrender  of  property 
to  s  pledges  (pledge  invalid  in  inception 
because  of  nondelivery)  within  four  months 
of  bankruptcy  did  not  constitute  an  illegal 
preference  except  as  against  intervening 
claimants  who  had  prov^  liens  on  the  al- 
leged property  in  the  meantime,  where 
made  in  accordance  with  a  prior  agreement, 
the  court  said:  "In  the  absence  of  the 
prior  agreeinelit  to  give  the  pledge,  the  sub- 
sequent surrender  of  the  property  would, 
without  doubt,  have  constituted  a  voidable 
preference.  If  possession  had  accompanied 
the  agreement  to  ^ive  the  pledge,  the  pledge 
would  equally  without  doubt  have  been 
valid,  though  given  within  four  months  of 
the  filing  of  the  petition,  because  of  the 
contemporaneous  consideration  moving  to 
the  bankrupt  for  the  agreement  to  give  the. 
pledge.  The  pertinent  inquiry  then  is  aa 
to  whether  the  subsequent  delivery  of  pos- 
Kssion  of  the  pledged  property  to  the 
pledgee,  though  without  a  new  conaidera- 
ttnn.  relates  back  to  the  original  agreement 
»nd  is  rescued  from  the  infirmity  it  would 
otherwise  be  subject  to  by  reason  thereof 
K  to  me  that  the 
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property,  within  the  four  months,  did  not 
constitute  an  illegal  preference,  because  it 
was  done  pursuant  to  a  valid  agreeinent  to 
pledge  for  which  a  present  consideration 
had  moved  to  the  bankrupt,  and  therefore 
related  back  to  such  agreement,  except  as 
against  Intervening  claimants  who  had  per- 
fected liens  on  the  pledged  property  in  the 
interim,  of  whom  there  were  none." 

And  under  an  agreement  such  as  that  out- 
lined in  the  Sexton  Case  it  has  been  held 
that  the  substitution  of  new  for  old  accounts 
ivhich  had  been  paid,  for  the  purpose  of 
keeping  the  security  good,  did  not  consti- 
tute voidable  preferences,  although  made 
within  four  months  of  bankruptcy  proceed- 
ings. He  Reese-Hammniid  Fire  Brick  Co. 
104  C.  C.  A.  .171.  181  Fed.  041. 

Sf.xtow  v.  Kersi.eb  a,  Co,  ia  affirmed  in 
226  U.  S.  60,  68  h.  ed.  iin.i.  .12  Sup,  Ct.  Bep. 
657;  but  the  court  placed  the  decision,  not 
upon  the  ground  that  the  creditor  might  lie 
regarded  as  holding  by  way  of  mortRage 
and  by  way  of  pledce.  but  upon  the  ground 
that  he  had  an  equitable  lien,  and  that  tak- 
ing the  security  was  only  an  exeri-ise  of  an 
equitable  right  created  in  good  faith  before 
the  four  months'  period. 

And  the  decisions  in  other  recent  cases 
have  turned  upon  the  fact  that  an  equitable 
lien  existed.  Tlius,  in  Hurley  v.  Atchiaon, 
T.  ft  S.  F,  B.  Co.  213  U.  S.  128,  63  J^.  ed, 
720,  29  Sup.  rt.  Rep.  4flfi.  it  was  held  that 
advances  made  by  the  railroad  company  to 
enable  a  coal  company  under  contract  to 
supply  coal,  to  meet  its  pay  roll,  amounted 
to  an  equitable  lien  or  pledge,  enforceabli> 
as  a  preferential  claim  against  the  assets 
of  the  bankrupt  coal  company,  of  such  an 
amount  of  coal  when  mined  as  the  moneys 
so  advanced  would  pav  for  acoording  to 
the  tori':s  of  the  orieinal  crintract.  And 
in   Mills   V.   Virgiiii a- Carolina   Lumber   Coj 
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Mr.  Abram  I.  Blkne,  with  UesBrs.  Hc- 
lAaghlln,  Russell,  Coe,  A  Spratae,  for 
appellants. 

Hessra.  John  Iiarkln  aad  J.  Franken- 
helm^  foi  appellee. 

Ward,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Keseler  £  Companj,  of  New  York,  en- 
gaged in  the  buBineaa  of  banking  and  for- 
eiga  exchange,  had  for  a  long  time  drawn 

21  L.R.A.(N,S.)  901,  90  C.  C.  A.  164, 
104  Fed.  163,  where  a  lumber-mill  operator 
contracted  for  the  mill  output  and  se- 
cured advance  paytnenta  thereon,  the  pur- 
chaBer  was  held  not  to  hare  secured  a 
preference  as  a  creditor,  which  he  would 
be  required  to  surrender  before  proving  a 
secured  debt,  merelj  by  inaistiDg  on  and 
obtaining  within  four  months  of  the  bank- 
ruptcy delivery  of  sufBcient  lumber  to 
cover  the  advances  which  had  been  made  by 
him.  So,  in  Goodnough  Mercantile  t  Stock 
Co.  \.  tialtoway,  171  Fed.  940,  where  ad- 
vances were  made  in  order  to  permit  the 
carrying  on  of  a.  lumber  business,  hills  of 
sake  of  lumber  made  within  four  months 
of  bankruptcy  were  held  valid  where  made 
in  carrying  into  effect  a  prior  agreement  for 
security  for  such  advances,  the  ground  being 
that  the  creditor  had  an  equitable  lien 
upon  the  product  of  the  lumber  business. 

In  Woods  V.  Klein,  223  Pa.  258,  72  Atl. 
623,  it  was  held  that  the  taking  possession 
of  a  boat  under  a  mortgage  giving  the  right 
to  do  so  upon  default,  within  four  months 
of  bankruptcy,  did  not  amount  to  the  tak- 
ing of  an  unlawful  preference,  where  the 
mortgage  lien  was  valid,  and  was  taken 
more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy. 

A  few  recent  cases  haVe  adhered  to  the. 
rule  that  a  mortgage  or  transfer  of  bis 
property  by  an  insolvent  debtor  within  the 
four  months'  period,  which  otherwise  con- 
stitutes a  voidable  preference,  dues  not  lose 
that  character  or  become  valid  by  the  fact 
that  it  was  executed  in  performance  of  a 
contract  to  do  so,  made  prior  to  the  four 
mcrnths'  period.  Thus  in  Vitzthum  v. 
Large,  162  Fed.  085,  it  waS'  held,— follow- 
ing Re  Great  Western  Mfg.  Co.  81  C.  C.  A. 
341,  162  Fed.  123,  and  Long  v.  Farmers' 
State  Bank.  9  L.R.A.{N.S.)  585,  77  C.  C. 
A.  E38,  147  Fed.  .160,  both  of  which  are 
set  out  in  the  earlier  note, — that  the  fact 
that  property  was  transferred  within  four 
months  prior  to  bankruptcy,  to  a  creditor, 
to  be  applied  on  an  antecedent  debt  pur- 
suant to  an  agreement  antedating  that 
period,  did  not  prevent  the  recovery  of  the 
property  by  the  trustee  in  bankruptcy.  And 
in  Be  Smith,  176  Fed.  426,— which  also 
quoted  from  and  relied  upon  Re  Great  West- 
ern Mfg.  Co.,— it  was  held  that  the  fact 
that  a  mortgage  executed  within  four 
months  of  bankruptcy,  to  secure  an  exist- 
ing debt,  was  executed  pursuant  to  a  prior 
oral  agreement,  did  not  prevent  the  transfer 
from  beintr  held  a  preference,  especially 
40  L.R.A.(N.S.) 


upon  Eessler  &  Oompany,  Ltd.,  of  Man- 
cheater,  without  giving  any  security  for 
payment  of  ita  drafts.  Early  in  1B03  the 
UancheBt«r  housa  vroU  tbs  New  York 
house  as  follows; 

"We  b^  to  refer  to  the  question  of  your 
providing  security  for  the  drawing  credit 
which  you  have  with  us,  which  bas  al- 
ready been  privately  touched  upon.  We  ua- 
derstand  from  Mr.  Edward  Keasler  that  it 
would  not  be  very   convenient  for  you  to 

where  there  was  no  agreement  to  execute 
it  at  any  particular  time,  and  it  was  obvi- 
ous that  it  was  executed  at  the  particular 
time  chosen,  for  the  purpose  of  giving  a. 
preference.  And,  relying  upon  the  same 
authority,  it  was  held  in  Tilt  v.  Citixeos' 
frust  Co.  191  Fed.  441.  that  a  transfer  of 
asseta  to  a  creditor  within  the  four  months' 
period,  which  otherwise  ccnstituted  a  void- 
able preference,  did  not  lose  that  character 
by  the  fact  that  it  was  made  pursuant  to  an 
Oral  agreement  to  keep  a  certain  amount 
of  assets  in  the  creditor's  hands  as  security, 
made  more  than  four  months  before  ths 
bankruptcy-  And  in  Roy  v.  Salisbury,  184 
N,  Y.  Bupp.  733,  the  court  relied  upon  the 
Great  Western  Mfg.  Co.  Case  as  authority 
for  holding  that  a  conveyance  of  real  es- 
tate, although  made  in  pursuance  of  an 
agreement  made  many  years  before,  that 
the  property  should  be  so  deeded  in  con- 
sideration of  ad  van  cements  i>t  moneys 
for  improvements, — const Itutea  an  unlawful 
preference  when  made  within  four  months 
of  an  act  of  bankruptcy. 

And,  of  course,  no  weight  is  to  be  given 
to  executory  agreements  which  do  not  at 
least  have  the  force  of  equitable  liens.  Page 
V.  Rogers,  211  U.  S.  576,  63  L.  ed.  332,  £9 
Sup.  Ct.  Rep.  1S9,  holding  that  the  avoid- 
ance, as  an  unlavvful  pre^rence,  of  a  con- 
veyance by  an  insolvent  debtor  to  a  creditor 
In  satisfaction  of  the  debts  due  the  latter, 
or  those  for  which  he  is  liable,  cannot  b« 
defeated  on  the  theory  that  such  convey- 
ance was  in  performance  of  an  agreement 
between  the  parties,  antedating  the  bank- 
ruptcy proceedings  by  more  than  four 
months,  where  the  contract  In  fact  was 
merely  an  agreement  on  the^  part  of  tfae 
Ijankrupt  and  his  co-owner  to  sell,  and  on 
the  part  of  the  creditor  and  another,  to  buy, 
at  a  named  price,  and  such  contract  and  s 
deed  drawn  in  pursuance  of  its  terms  were 
never  delivered,  but  were  deposited  in 
escrow,  and  never  became  operative  inatni- 
ments;  idem  holding  that  a  trust  deed  never 
delivered  as  a  present,  valid,  and  subsist- 
ing obligation  cannot  excuse  a  payment  by 
the  grantor  on  the  indehtedneas  covered 
by  such  deed,  which  payment  otherwise 
would  be  invalid  under  the  hankrupti^  law 
as  an  unlawful  preference;  Knapp  v.  Mil- 
waukee Trust  Co  210  U.  S.  645,  54  L.  ed. 
010,  30  Sup.  Ct.  Rep.  412,  holding  that  the 
Iren  of  a  chattel  mortgave  cannot  be  estab- 
lished as  a  preference,  where  the  mortgage 
under  the  state  law  was  invalid  for  want  of 
change  of  possesaioQ.  6.  3.  C> 
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provide  this  immediatclf,  and  m  we  in  no 
wftj  wish  to  incommode  you,  although  from 
the  altered  eiicumstances  of  this  firm  it  is 
a  matter  of  Bome  importSince  to  ua,  we  pro- 
pose to  give  ycni  until  the  SOtli  of  June  of 
this  jear,  bj  which  data  the  ueceeeary  se- 
curities should  be  set  aside  for  us  and  a, 
list  sent  to  us.  We  do  not  propose  to  nune 
a  fixed  amount  of  credit-  SufSce  it  to  sa; 
that  what  you  are  -at  present  using  Heema 
large,  and  rather  than  an  increase  we 
should  like  to  see  it  somewhat  reduced. 

"We  trust  that  you  may  be  able  to  give 
effect  to  our  wishes  even  sooner  than  the 
date  we  stipulate  for." 

In  accordance  with  this  letter  the  New 
York  house,  on  June  30th,  wrote  the  Uan- 
cbeater  house: 

"In  accordance  with  inatructions  from 
Mr.  Alfred  Kesaler,  we  have  to-day  placed 
in  a  separate  package  in  our  safe-deposit 
vaults  the  follovring  securitiea,  package 
marked  'Escrow  for  account 'of  Kesaler  & 
Co.,  Limited,  Manchester:' 

1,484  eharea  Oklahoma  Gas  &  Elec- 
tric Ca,  at  25  9  37,100 

2,428    shares    United    Lighting    & 

Heating  Co.,  at  12 28,138 

2,352  shares  Daimler  Manufactur- 
ing Co.,  at  50  117,600 

$373,000  United  Breweries  Co.  first 

6'a,  at  S6   242.245 

$406,081 
"This  escrow  is  intended  aa  a  protection 
against   our   long'  drawings    against   your 
good  selves." 


"Wa  are  in  receipt  of  your  favor  of  30th 
uKinto,  in  which  you  advise  us  of  the  se- 
curities you  have  laid  aside  as  security  for 
your  long  drawings  on  us-  We  have  noted 
tbe  particulars  as  given  up  to  us,  and  the 
matter  goes  in  order.  If  at  any  time  you 
have  the  opportunity  of  realising  these  se- 
curities or  any  part  of  them,  you  are  at 
lil»erty  to  take  them  and  to  replace  them  by 
others  of  equal  value,  though  in  that  case 
we  should  of  course  like  to  see  rather  bet- 
ter ijnality." 


"For  the  purpose  of  the  audit  of  our 
books  for  our  yearly  balance  sheet,  we 
should  feel  obliged  if  you  would  send  ns,  in 
the  form  of  a  certificate,  the  particulars  of 
the  securities  you  have  set  aside  against  779,  Casey 
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your  drawing  credit  with  ns.  We  should 
tike  this  done  annually  on  tbe  31st  Decem- 
ber. We  do  not  think  the  matter  will  pre- 
sent any  difficulty  for  you.  Something  in 
the  form  of  the  inclosed  is  what  we  require. 
.  .  We  certify  that  we  have  specially 
set  aside  and  bold  for  your  acct.  on  this, 
the  3l8t  day  of  December,  '03,  as  security 
for  the  drawing  credit  which  you  accord  us, 
the  following  securities:  .  .  .  Nome 
sees,  and  market  value." 


Tbe  New  York  house  not  only  conformed 
to  these  directions,  but,  in  addition,  entered 
the  securities  so  set  aside  and  all  substitu- 
tions of  them  on  tbeir  loan  book,  and  noti- 
fied tbe  Manchester  house  of  substitutions 
made  from  time  to  time.  The  securities 
were  always  either  negotiable  by  delivery  or 
indorsed  in  blank.  The  two  houses  did 
business  in  strict  conformity  with  the  fore- 
going arrangement  until  the  fall  of  lOOT, 
when  a  financial  panic  occurred  in  the  city 
of  New  York.  October  25th  the  stability 
of  tbe  New  York  house  being  in  doubt,  it 
delivered  to  an  agent  of  the  Manchester 
house  then  in  New  York  city  the  escrow 
securities,  which  he  deposited  in  a  safe  de- 
posit company  in  the  name  of  the  Man- 
chester house.  November  8th  a  petition  in 
bankruptcy  was  filed  against  the  New  York 
house,  and  November  27th  it  was  adjudicat- 
ed a  bankrupt. 

This  is  an  action  in  equity  brought  by 
the  trustee  in  bankruptcy  to  set  aside  the 
transfer  of  the  securitiea,  because  mode 
within  four  montha  prior  to  the  filing  of 
the  petition;  the  New  York  house  being  in- 
solvent, and  the  Manchester  house  knowing, 
or  having  reason  to  know,  that  fact,  and 
the  intention  being  to  give  it  a  preference. 
Tbe  matter  was  referred  to  a  master,  who 
found  in  accordance  with  the  prayer  of  the 
bill,  and  his  report  was  confirmed  by  the 
district  judge,  from  whose  decree  this  ap- 
peal is  taken. 

Tbe  Inaster  and  the  district  judge  both 
held  the  transaction  in  question  to  be  a 
pledge  or  an  agreement  to  pledge  the  escrow 
securities,  and  that  the  delivery  of  them 
under  the  circumstances  stated  in  the  hill 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy  constituted  a  voidable 
preference  under  the  bankrupt  act.  It 
may  be  admitted  that  the  conclusion  bo 
reached  was  entirely  right  if  the  arrange- 
ment fa  to  be  regarded  as  a  pledge  or  a 
promise  to  pledge;  possession  beinjf  essen- 
tial to  the  existence  of  a  pledge.  This  re- 
lieves us  from  the  necessity  of  examining 
authorities  relating  to  pledges.  A  word. 
however,  may  be  aaid  as  to  the  cases  of 
Casey  v.  Cavaroc,  96  V.  S.  467.  24  L.  ed. 
"        '  National  Park  Bank,  OS  U. 
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B.  402,  24  L.  ed.  780,  and  Case;  t.  Scliu- 
ch&rdt,  98  V,  S.  494,  24  L.  ed.  790,  upon 
which  the  appellant  especially  relies.  In 
the  second  ca«e  a,  receipt  was  given  bj  the 
bank  which  might  have  been  treated  as  a 
declaration  of  trust;  but  the  defendant  re- 
lied on  ita  rights  as  a  pledgee.  What  Mr. 
Justice  Bradlej'  said  in  the  last  case  was 
undoubtedly  true  of  all  the  cases:  "As  the 
only  claim  made  by  Schucliardt  ft  Sons  in 
their  answer  to  the  securities  in  question 
is  bf  way  of  pledge,  and  as  there  was  no 
such  delivery  and  retention  of  possession 
by  them  or  their  agents  or  trusties  as  the 
law  requires  to  constitute  the  privilege  of 
a  pledge  as  to  third  persons,  their  claim 
cannot  be  sustained." 

The  intention  to  secure  is  plain;  but  this 
eould  have  been  acconiplished  not  only  by  a 
pledge,  which  is  the  usual  course  of  busi- 
ness in  case  of  choses  in  action,  but  by  a 
mortgage  or  by  a  trust.  It  can  hardly  be 
doubted  that  a  formklly  executed  declara- 
tion of  trust  as  to  the  specific  securities 
by  the  New  York  house  in  favor  of  the 
Manchester  house  would  have  been  good. 
The  New  York  house,  although  the  maker 
of  the  trust,  could  have  properly  acted  tM 
the  trustee  (Locke  t.  Farmers'  Loan  &,  T. 
Co,  140  N.  Y.  135,  36  N.  E.  678),  to  the 
extent  of  the  trust,  vit.,  the  protection  of 
the  Alanchester  house  for  itB  acceptances. 

As  the  transaction  was  a  perfectly  honest 
one,  a  construction  should  be  adopted  to 
give  it  effect,  if  that  is  possible.  In  their 
correspondence  the  parties  used  neither  the 
words  "mortgage"  nor  "pledge"  nor  "trust," 
but  the  inapt  word  "escrow,"  which  they 
probably  did  not  understand.  What  they 
did,  however,  clearly  evidences  their  inten- 
tion. The  credit  to  be  given  to  the  New 
York  house  was  not  to  depend  alone  upon 
its  strength,  but  also  upon  additional  se- 
curity to  be  given  to  the  Manchester  house. 
The  New  York  house,  being  the  absolute 
owner  of  certain  speciQed  securities,  agreed, 
in  accordance  with  the  requirement'  of  the 
Manchester  house,  to  hold  tliEm  for  its  ac- 
count, and  to  that  end  both  segregated  them 
from  their  other  securities  and  entered  them 
upon  their  books  as  bo  appropriated.  The 
Manchester  house  as  the  equitable  owners 
authorized  the  New  York  house  to  withdraw 
the  speciSed  securities,  from  time  to  time, 
for  their  own  purposes,  not  absolutely,  hut 
upon  condition  that  they  should  substitute 
securities  of  equal  value,  which  was  always 
done.  There  were,  accordingly,  during  the 
whole  period  of  this  credit,  spec i  fled  ear- 
marked or  traceable  securities  held  by  the 
New  York  house  for  account  of  the  Man- 
chester house.  The  use  of  the  word  "collat. 
eral"  does  not  necessarily  indicate  a  pledge. 
It  is  important  goly  as  ehowing  that  the 
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Manchester  house's  ownership  of  or  interest 
in  the  securities  was  only  for  the  purpoM 
of  protecting  it  for  accepting  the  drafts  of 
the  New  York  house. 

Considering  the  family  relation  and  the 
long  business  dealing  between  the  two 
houses,  and  the  fact  that  they  were  dealing 
3,000  miles  apart,  and  that  they  had  entire 
confidence  in  each  other,  the  arrangement 
made  was  natural  and-reasonable.  It  was 
sufficiently  precise  to  protect  the  Manches- 
ter bouse,  and  elastic  enough  to  meet  the 
ordinary  requirements  of  the  business  of  the 
New  York  house. 

If  the  transaction  had  been  a  mortgage 
of  the  securities,  the  delivery  of  them  Octo- 
ber 25,  1907,  would  have  been  good  aa 
against  the  traetee  in  bankruptcy,  becaose 
under  the  law  of  the  state  of  New  York 
mortgages  of  choses  in  action  need  not  be 
flled.  Lien  law  (Laws  18C7,  p.  638,  chap. 
418)  g  90;  Humphrey  v.  Tatman,  1»8  U.  8. 
91,  49  L.  ed.  B.'>6,  25  Sup.  Ct.  Bep.  507. 
Doubtless  a  court  of  equity  would  not  in- 
tervene to  enforce  or  perfect  an  imperfect 
mortgage  as  against  the  other  creditors  of 
the  mortgagor;  but  no  such  assistance 
would  have  been  needed,  the  mortgagor  hav- 
ing voluntarily  carried  out  the  purpose  of 
the  mortgage  by  delivering  the  securities  to 
the  mortgagee.  This  would  have  been  li^al, 
notwithstanding  the  insolvency  of  the  mort- 
gagor and  the  knowledge  of  that  fact  by  the 
mortgagee.  Hauaelt  v.  Harrison,  105  U.  S. 
401,  26  L,  ed,  1075;  Wood  v.  United  States 
Fidelity  4  O.  Co.   (D.  C.)   143  Fed.  424. 

So,  in  the  case  of  trust  receipts,  tha 
courts  of  New  York  have  been  astute  to  car- 
ry out  the  intention  of  the  parties.  Th« 
course  of  business  is  as  follows:  A  banker 
gives  a  letter  of  credit  to  the  purchaser  of 
goods  to  enable  him  to  pay  for  them  upon 
condition  that  bills  of  lading  to  the  bank- 
er's order  for  the  goods  shall  be  delivered 
to  him,  accompanied  by  a  draft  upon  the 
purchaser.  Upon  arrival  of  the  goods  the 
banker  delivers  the  bill  of  lading  to  the 
borrower;  he  executing  a  trust  receipt  to 
hold  or  sell  the  goods  as  the  property  of 
the  banker  for  his  beneflL  Without  defining 
exactly  what  the  relation  between  the  lend- 
er and  the  borrower  is  as  to  the  goods, — 
that  is,  whether  it  is  that  of  mortgagor  and 
mortgagee  or  of  pledgeor  and  pledgee,  or  a 
conditional  sale, — the  courts  have  steadily 
protected  the  right  of  the  lender  in  the 
goods  so  delivered.  Farmers'  &  M.  Nat. 
Bank  v.  Logan,  74  N.  Y.  568;  Moors  T. 
Kidder,  lOS  N.  Y.  32,  12  N.  E.  318;  Drex«I 
V.  Pease,  133  N.  Y.  129,  30  N.  E.  732. 

We  regard  the  transaction  in  question  as 
a  declaration  of  trust  in  respect  to  the 
escrow  securities  by  the  New  York  house  in 
favor  of  the  Manchester  house.    Being  the 
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&b80luto  owner  of  the  securities,  it  decl&red 
Id  conBideration  of  its  right  to  draw,  that 
it  held  and  would  bold  the  same  and  all 
curitiM    subsequently   substitttted    therefor 
for   tlie   benefit   of   the   Manchester   be 
From  that  moment  the  legal  title  was  in 
th«  New  Yoric  house,  but  tlie  equitable 
the  Manchester  house;  the  New  York  house 
holding  the  securitiea  in  a  fiduciary  capac- 
ity-    This  was  the  condition  on  ivbich  the 
Manchester  house  gave  the  drawing  credit 
which   continued  for  several   years,   and   it 
was  because  of  its  ownership  that  its 
thority  to  substitute  securities  was  needed 
and  was  given. 

We  do  not  apprehend  that  this  conclusion 
will  result  in  the  conseijuences  foretold  by 
the  appellee.  The  public  was  not  giving 
credit  to  the  New  York  house  on 
strength  of  its  apparent  ownership  of  these 
securities,  because  it  knew  notliing  at  all 
about  them.  The  visible  possession  of  chat- 
tels apparently  owned  by  the  possessor  cre- 
ates a  wholly  different  situation.  In  re- 
spect to  such  property  the  law  prohibits 
secret  liens  as  against  creditors.  Yet  ot 
erehip  of  chattels  where  there  has  been 
change  of  possession  will  be  protected  if 
they  are  set  apart  and  marked,  and  in  this 
way  notice  given  to  the  public.  First  Nat. 
Bank  V.  Pennsylvania  Trust  Co.  60  C.  G.  A. 
100,  124  Fed.  968.  There  was.  however,  as 
to  the  securities  under  consideration,  no 
secrecy  which  was  not  inherent  in  their  na- 
ture. The  public  does  not  know  what 
stocks,  bonds,  or  notes  a  merchant  has,  and 
therefore  does  not  give  him  credit  because 
of  them.  There  is  no  evidence  that  any 
htbition  of  or  statement  as  to  these  seci 
ties  was  made  to  anyone  by  the  New  York 
house  for  the  purpose  of  obtaining  credit, 
Tbeir  books,  if  examined,  would  have  shown 
what  the  real  dealing  between  them  and  the 
Manchester  house  was. 

If  there  had  been  no  insolvency,  and  tlie 
New  York  house  had  withdrawn  securities 
without  substituting  others,  a  court  of 
equity  would  have  compelled  it  to  do  so, 
or  at  least  would  have  enjoined  it  from 
making  such  withdrawals,  at  the  suit  of 
the  Manchester  house.  If,  having  failed  to 
cover  its  drafts,  the  New  York  house  had 
refused  to  deliver  the  securities  to  the  Man- 
chester house,  a  court  of  equity  would  have 
eompelled  it  to  do  so.  In  delivering  the  se- 
curities to  the  Mancliester  house  October 
£S,  1807,  the  New  York  house  acted  without 
the  compulsion  of  a  court  of  equity  in  strict 
accordance  with  the  trust  it  had  declared 
four  years  before,  when  entirely  solvent. 
For  the  first  time  in  tiiat  course  of  dealing 
there  was  an  expectation  that  the  New 
York  house  would  not  cover  its  drafts;  that 
the  Manchester  house  wonld  hftve  to  pay 
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for  its  protection.  No  new  right  or  privi- 
lege was  then  created  voidable  under  the 
bankrupt  act.  The  delivery  of  these  ear- 
marked securities  was  in  strict  pursuance 
of  the  agreement  made  long  before  on  the 
strength  of  which  the  credit  was  given. 
Sabin  V.  Camp  (C.  C.)  B8  Fed.  fl74,  cited 
with  approval  in  Thompson  v.  Fairtianks, 
196  U.  S.  616,  524,  49  L.  ed.  677,  25  Sup. 
Ct.  Rep.  306.  A  liberal  construction  should 
be  given  to  these  transactions  in  aid  of  the 
obvious  intention  of  the  parties. 

The  decree  of  tlie  court  below  is  reversed, 
with  costs. 

Noyes,  Circuit  Judge,  concurring: 
While  I  concur  in  the  result  reached  by 
Judge  Ward,  I  am  constrained  to  base  my 
conclusions  upon  essentially  different 
grounds;  and  the  case  is  of  such  import- 
ance, both  on  account  of  the  amount  in  con- 
troversy and  the  principles  involved,  that 
a  separate  opinion  seems  called  for. 

In  considering  the  case  from  any  point 
of  view,  one  thing  is  apparent  from  the 
outset,  and  that  is  the  good  faith  of  the  par- 
ties. Another  thing  is  also  apparent.  The 
New  York  house  intended  that  the  securi- 
ties in  question  should  afford  protection 
to  the  Manchester  house  for  their  accept- 
ances, and  the  latter  supposed  that  they 
were  obtaining  protection.  Both  parties 
acted  upon  the  assumption  that  that  which 
they  did  accomplished  something.  The  New 
York  house  furnished  security  in  tlie  form 
desired  by  the  Manchester  house,  and  the 
latter  accepted  the  former's  drawings  upon 
that  security.  The  transaction,  if  invalid, 
is  only  so  because  it  contravenes  some  stat- 
ute or  positive  legal  principle;  and  it  can- 
not be  declared  invalid  without  intiictinK 
great  hardship  upon  the  Manchester  house- 
In  determining  the  validity  of  the  trans- 
action, it  is  necessary,  in  the  first  place,  to 
ascertain  what  its  legal  nature  was.  Judge 
Ward  has  held  that  it  amounted  to  a  dec- 
laration of  trust  by  the  New  York  house  in 
favor  of  the  Manchester  house;  but  I  can- 
not accept  this  conclusion.  It  is  an  essen- 
tial clement  in  a  declaration  of  trust  that 
title  pass  from  the  declarant  of  the  trust 
as  an  individual  to  himself  as  trustee.  It 
must  be  shown  that  he  intends  to  devest 
himself  of  the  beneficial  interest  in  the 
property,  and  to  bold  it  thereafter  as  a 
trustee  for  the  benefit  of  another.  Now  it 
is  clear  from  the  evidence  that  this  is  just 
what  the  New  York  house  did  not  intend  to 
do.  They  intended  to  set  aside  the  obliga- 
tions only  as  security  for  their  indebtedness 
to  the  Manchester  house.  In  case  this  in- 
debtednesB  were  paid,  the  latter  were  ito 
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have  no  interest  in  the  security.  The  bene- 
Bcial  interest  in  the  property,  the  equity  of 
redemption,  instead  of  passing  to  the  Man- 
chester house,  as  would  be  essential  in  a 
declaration  of  trust,  was  intended  by  both 
parties  to  remain  in  the  New  York  house. 
The  initial  setting  aside  of  the  securities 
and  the  course  of  dealing  between  the  two 
houses  were,  in  my  opinion,  wholly  incon- 
sistent with  the  creation  or  existence  of  a 
declaration  of  trust.  The  transaction  must 
stand,  if  at  aU,  as  one  in  which  the  Man- 
chester house  obtained  security  only. 

Now  security  might  have  been  afforded 
either  by  way  of  mortgage  or  pledge.  The 
general  distinction  between  a  mortgage  and 
ft  pledge  is  that  in  one  the  title  passes, 
but  not  necessarily  the  possession ;  while 
jn  the  other  the  title  does  not  pass,  but  the 
possession  must.  A  pledge  is  a  mere  lien 
and  something  less  than  a  mortgage.  Aa 
said  by  the  master  of  the  rolls  in  Jones  v. 
Smith,  2  Ves.  Jr.  372:  "A  mortgage  is  a 
pledge  and  more,  for  it  is  an  absolute  p lodge 
to  become  an  absolute  interest  it  not  re- 
deemed at  a  certain  time." 

In  this  case,  the  bonds,  certilicates  of 
stock,  promissory  notes,  and  other  securities 
were  duly  indorsed  and  assigned  so  that 
when  Kessler  &  Company,  of  Manchester, 
took  possession  of  them  shortly  before  the 
bankruptcy  proceedings,  the  title  to  tbem 
passed  even  if  it  had  not  done  so  before. 
Under  these  conditions  there  is  the  highest 
authority  for  saying  that,  when  the  Man- 
chester house  received  the  securities  so  in- 
dorsed and  assigned,  it  had  a  double  title 
to  them, — that  of  mortgagee  and  pledgee. 
In  the  very  case  principally  relied  upon 
by  the  defendants  (Casey  v.  Cavaroc,  08  U. 
S.  467,  477,  24  L.  ed.  77B.  7S*),  the  Su- 
preme Court  of  the  United  States,  in  speak- 
ing of  a  case  where  bills  receivable  bad  been 
both  pledged  and  assigned  to  a  creditor, 
said:  "In  such  case  they  [the  securities] 
are  held  by  the  creditor  by  way  of  mort- 
gage as  well  as  pledge,  and  a  mortgage  is 
valid  notwithstanding  the  mortgagor  has 
the  possession.  The  difference  ordinarily 
recognized  between  a  mortgage  and  a  pledge 
is  that  title  is  transferred  by  the  former, 
and  possession  by  the  latter.'  Indeed,  pos- 
,  session  may  be  considered  as  of  the  very 
essence  of  a  pledge  (Pothier,  Nantiasement, 
8)  ;  and,  if  possession  be  once  given  up,  the 
pledge,  as  such,  is  extinguished.  The  pos- 
session need  not  be  actual.  It  may  be  con- 
structive, as  where  the  key  of  a  warehouse 
containing  the  goods  pledged  is  delivered, 
or  a  bill  of  lading  is  assigned.  In  such 
case  the  act  jone  will  be  considered  as  a 
token,  standing  for  actual  delivery  of  the 
goods.  It  puts  the  property  under  the  pow- 
er and  control  of  the  creditor.  la  some 
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cases  such  constructive  delivery  cannot  be 
effected  without  doing  what  amounts  to  a 
transfer  of  the  property  also.  The  assign- 
ment of  a  bill  of  lading  is  of  that  kind. 
Such  an  assignment  is  necessary,  where  a 
pledge  is  proposed,  in  order  to  give  the  con- 
structive possession  required  to  constitute  a 
pledge;  and  yet  it  formally  transfers  the 
title  also.  In  such  a  case  there  is  a  union 
of  two  distinct  forms  of  security,  that  of 
mortgage  and  that  of  pledge;  mortgage  by 
virtue  of  the  title,  and  pledge  by  virtue  of 
the   possession. 

"This  advantage  exists  when  notes  ftnd 
bills  are  transferred  to  a  creditor  by  way  of 
collateral  security.  His  possession  of  them 
gives  them  the  character  of  a  pledge.  Their 
indorsement  if  payable  to  order,  or  their 
delivery  if  payable  to  bearer,  gives  him  tlie 
title  also,  which  is  something  more  than  a 
pledge.  This  double  title  existed  in  White 
V.  Piatt,  5  Denio,  200,  and  in  Clark  v. 
Iselin,  21  Wall.  360,  22  L.  ed.  56B.  Hence 
the  actual  possession  of  the  securities  by 
the  creditor  was  a  matter  of  less   import- 

I  fully  appreciate  that  this  language  of 
the  supreme  court  seems  in  conflict  with  the 
generally  accepted  doctrine  that  a  pledge 
of  choses  in  action  does  not  necessarily  be- 
come a  mortgage  because  the  title  is  con- 
veyed. In  the  case  of  a  chose  in  action 
there  cannot  well  be  a  pledge  without  an  as- 
signment. Thus,  if  negotiable  paper  does 
not  require  indorsement,  title  passes  to  the 
pledgee  upon  delivery;  if  indorsement  is 
necessary,  the  fact  that  it  is  made  does  not, 
it  is  generally  held,  necessarily  make  the 
transaction  a  mortgage.  In  such  a  case  it 
is  necessary  that  the  pledgee  should  have 
the  title  in  order  to  obtain  effectual  secu- 
rity. Consequently,  it  has  usually  been  said 
in  the  case  of  indorsed  shares  of  stock  and 
negotiable  paper  that  whether  a  transaction 
should  be  regarded  eis  a  mortgage  or  a 
pledge  muat  be  determined  from  the  agree- 
ment between  the  parties. 

Accepting  this  latter  view  as  correct, 
there  is  much  to  support  the  contention  that 
the  parties  in  this  cose  intended  something 
more  than  a  pledge.  They  used  the  word 
"cBcrow,"  which  has  usually  to  do  with  the 
passing  of  title.  The  securities  were  de- 
livered to  the  Manchester  house  as  being  its 
property,  and  they  had  previously  been  set 
aside  and  marked  with  its  name.  But  I 
think  it  unnecessary  to  determine  whether 
the  transaction  was  a  mortgage  or  a  pledge. 
It  is  sufficient  to  say,  in  view  of  the  de- 
cision of  the  Supreme  Court,  as  well  aa 
in  view  of  the  facts  shown  in  addition  to 
the  indorsements  indicating  a  mortgage, 
that  the  Manchester  house,  after  taking 
possession,  may  safely  be  regarded  as  bold- 
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ing  both  bj  way  of  mortgage  and  by  nay 
of  pledge. 

Indeed,  the  cose  of  Casey  t.  Cavaroc, 
dupra,  would  seem  to  afford  authority  for 
the  eonoluBion  that  the  transaction  might 
be  valid  aa  a  mortgage  even  if  Kessli 
Company,  of  Manchester,  hod  not  ti 
actual  poaaeaaion  of  the  aecurities  before 
tlie  bankruptcy.  Aa  ahuwn  in  the  extract 
from  the  opinion  already  quoted,  the  mat- 
ter of  the  physical  possession  of  secui 
is  of  lesa  importance  when  they  are  bi 
dor^d  that  title  will  pass  than  when  there 
is  a  mere  attempted  pledge.  And  in 
otiier  part  of  the  opinion  the  court 
m  U.  S.  486):  "It  mutt  not  be  i 
looked  that  the  Credit  AlobiUer  ha»  no  other 
claim  to  the  securities  in  question  but  that 
of  pledge.  A  pledge,  and  posaeesion,  which 
is  tta  esaential  ingredient,  must  be  made 
out,  or  their  privilege  fails.  An  agreement 
for  a  pledge  raisee  nn  privilege.  There  it 
no  mortgage,  for  the  title  of  the  securities 
was  never  transferred  to  them.  The  evi- 
dence of  the  cashier  is  that  they  were  all 
stamped  payable  to  the  order  of  the  bank, 
when  discounted.  They  were  not  indorsed 
by  the  caaliier  until  the  day  they  were 
removed  by  Cavaroc,  which  was  after  tite 
bank  had  failed." 

Moreover,  were  the  fact  of  taking  posaea- 
sion  absent  in  thia  ease,  it  would  probably 
be  posaible  to  sustain  the  claim  of  the  Man- 
chester house  to  the  securities  upon  broader 
and  more  satisfactory  lines  than  could  be 
drawn  from  the  distinction  just  referred 
to.  The  legal  difference  before  delivery  of 
indorsed  and  unindorsed  securitiea,  except 
in  the  case  of  apccial  indorsements,  would 
seem  to  be  slight;  but  the  equities  of  the 
case,  coupled  with  what  the  parties  did, 
a>iide  from  any  technicality,  make  out  a 
strong  case  in  support  of  an  equitable  lien 
in  the  nature  of  a  mortgage  upon  the 
securities  in  favor  of  the  Manchester  house, 
valid  against  the  trustee  in  baVikruptcy 
without  a  change  of  posHcsaion.  It  is  un- 
necessary, however,  to  determine  the  case, 
nor  to  consider  it  at  length,  upon  the  theory 
that  there  was  no  change  of  poH'^p.^sion,  be- 
cause, as  we  have  seen,  the  Manchester 
house  did  take  possession  of  the  securities, 
and  such  act  is  a  factor  ef  importance;  and, 
as  already  shown,  after  the  Manchester 
house  took  possession  it  held  the  securities, 
both  by  way  of  mortgage  and  by  way  of 
pledge.' 

Now,  there  being  no  fraud  in  the  trans. 
netion,  and  no  rights  of  purchasers  or  at- 
taching creditors  having  intervened,  the 
taking  possession  of  the  securiticB  by  the 
Manchester  bouse  before  the  bankruptcy 
was,  in  the  absence  of  a  statute  making  it 
unlawful,  entirely  Icyal  and  pro|>cr.  Re- 
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garded  simply  aa  a  pledge,  the  pledgee  had 
the  right  to  take  possession.  Thus  in  Par- 
shall  V.  Eggert,  64  N.  Y.  18,  the  court  said: 
"Id  the  absence  of  any  intermediate  right, 
the  parties  could  perfect  a  written  contract 
of  pledge  by  subsequent  delivery.  Even  be- 
tween Buccessive  pledgees,  .without  any 
communication  with  each  other,  that  one 
who  lawfully  obtains  possession,  at  the 
time  of  the  pledge  or  subsequently,  is 
entitled  to  be  preferred.  ...  A  credit- 
or who  acquires  a  specific  right  to  or  lien 
on  the  .thing  pledged  may  prevent  the 
pledgee's  interest  in  an  undelivered  chattel 
from  attaching;  but  such  is  not  the  con- 
dition of  the  creditor  at  large.  The  only 
ground  on  which  he  can  claim  to  prevent 
the  perfecting  of  such  a  right  in  the  pledgee 
is  thst  it  works  a  fraud  unnn  him." 

And  In  Jonea  on  Fledges,  2d  ed.  5  SS,  it  !■ 
said:  "A  pledge  or  contiact  for  a  pledge, 
ineiTectvial  for  want  of  delivery,  may  bo 
rendered  valid  by  a  subsequent  delivery, 
even  as  against  an  intermediate  creditor 
at  large  of  the  pledgeor.  Of  course,  such 
subsequent  delivery  would  not  prevail 
against  a  creditor  who  had,  between  the 
time  of  the  making  of  the  contract  and 
taking  possession  under  it,  acquired  a  ape- 
cific  lien  upon  the  thing  pledged  by  attach- 
ment or  levy  of  execution.  The  only  other 
obatacle  which  could  prevent  such  a  trans- 
action from  being  effectual  would  be  the 
intervention  of  fraud." 

Wlien,  therefore,  the  Manchester  bouse 
obtained  poaseasion  of  the  securities,  it 
lawfully  held  them  as  pledgee  and  mort- 
gagee, unless  its  rights  were  alTected  by 
Borne  statute;  and  the  only  statute  which 
it  claimed  to  operate  against  it  is  the  pro- 
vision of  the  bankruptcv  act  (act  July  1, 
189H,  chap.  E41,  g  60b,  30  Stat,  at  L.  562, 
U.  S.  Comp.  Stat.  1001,  p.  3445),  making 
transfers  of  property  made  uniier  certain 
conditione  within  four  months  of  bank- 
ruptcy unlawful  preferences.  So  the  pri- 
mary question  wliether  the  act  applies  in 
thia  case  ia  whether,  within  its  meaning,  the 
securities  in  question  were  transferred  with- 
in four  months  of  the  bankruptcy.  If  they 
were  not  so  transferred,  there  was  no  pref- 
erence, and  the  determination  of  the  ques- 
tion of  time  will  dispose  of  all  questions 
concerning  the  securities  constituting  the 
general  escrow. 

Manifestly  at  some  time  there  was  a 
transfer  of  the  securities.  When  did  tt 
take  place?  If  it  took  place  at  the  time 
the  parties  intended  to  charge  the  securities 
for  the  benefit  and  protection  of  the  Man- 
chester house,  when  they  were  put  aside 
and  indorsed,  when  the  equities  of  the 
Manchester  house  were  created,  it  took 
place  more  than  four  months  prior  to  the 
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bankruptcy.     If,  on  tlie  other  hand,  it  took 
place  only  when  the  phyeical  posseasio 
the  HecuriticB  vta»  taken,  it  was  within 

prHSPribed  peri  oil. 

Kuw,  as  bearing  u)>on  this  questioi 
time,  it  ia  clear  that  the  Manchester  house 
had  the  right  at  anj  time  to  demand  and 
take  poBaesaion  of  the  securities  set  aside 
for  ita  benefit.  While  the  necesBitj  for 
mediately  taking  poeseBSion  viae  evidently 
not  contemplated  by  the  parties,  I  think 
that  the  very  fact  that  the  securitiea  ' 
set  aside  "in  escrow"  shows  that  the  right 
of  the  Manchester  house  to  take  possession 
was  recognized  at  the  beginning.  Delivery 
upon  condition  is  the  very  essence  of  an 
escrow,  and,  while  that  term  was  improp- 
erly used  by  the  parties  here  to  describe 
their  transaction,  I  think  it  stitt  carries 
with  It  the  idea  of  delivery;  and,  there  be- 
ing no  agreement  otherwise,  delivery  would 
take  place  when  required  by  the  Manchester 
house.  I  have  no  doubt  that  after  demand 
the  tfanchester  house  could  have  enforced 
its  rights  to  the  possession  of  the  secur 
in  equity  if  not  in  law. 

The  possession  having  been  actually  taken 
within  four  months  of  the  bankruptcy, 
now  reach  the  decisive  question  whether 
it  can  be  held  to  relate  hack  to  the  time 
when  the  right  to  take  possession  was 
created, — whether  the  act  of  taking  posses- 
lion  created  a  lien,  or  merely  enlarged  and 
perfected  an  existing  lien.  And,  in 
opinion,  in  view  of  the  equities  between 
the  parties  and  all  the  circumstances,  such 
act  should  relate  back  to  the  creation  of 
the  right  which  it  perfected,  and  the  trans- 
fer be  regarded  as  having  taken  place  more 
than  four  months  before  the  bankruptcy. 

The  case  of  Thompson  v.  Fairbanks,  196 
U.  S.  filB,  49  L.  ed.  677,  25  Sup.  Ct.  Rep. 
SOS,  seems  directly  in  point  here.  In  that 
case  a  mortgaf^ee  took  possession,  with  the 
consent  of  the  mortgagor,  of  after- acquired 
property  coiered  by  a  valid  mortgage,  with- 
in four  months  before  bankruptcy  proceed- 
ings against  the  mortgagor;  but  the  Su- 
preme Court  held  that  this  was  done  pur- 
suant to  a  pre-existing  right,  and  did  not 
constitute  a  preference,  and  quoted  with 
approval  the  following  extract  from  Sabin 
T.  Camp  (C.  C)  B8  Fed.  974,  where  it 
held  that  a  transaction  which  was  cons 
mated  within  the  prescribed  period  was 
not  a  preference,  because  it  had  originated 
before:  "What  was  done  was  in  | 
Buance  of  the  pre-existing  contract,  to  which 
no  objection  was  made.  Camp  furnished 
the  money  out  of  which  the  property,  which 
is  the  subject  of  the  sale  to  him,  was 
created.  He  had  good  right,  in  equity  and 
in  law,  to  make  provision  for  the  security 
of  the  money  so  advantMjd,  and  the  property 
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purchased  by  his  money  is  a  legitimate  se- 
curity and  one  frequently  employed.  There 
is  always  a  strong  equity  in  favor  of  a  lien 
by  one  who  advances  money  upon  the  prop- 
erty which  ia  the  product  of  the  money  so 
advanced.  This  was  what  the  parties  in- 
tended at  the  time,  and  to  this,  as  already 
stated,  there  is,  and  can  be,  no  objection  in 
law  or  in  morals;  and  when,  at  a  later 
date,  but  still  prior  to  the  filing  of  the 
petition  in  bankruptcy.  Camp  exercised  his 
rights  under  this  valid  and  equitable  ar- 
rangement to  possess  himself  of  the  prop- 
erty and  make  sale  of  it  in  pursuance  of 
his  contract,  he  was  not  guilty  of  securing 
a  preference  under  the  bankruptcy  law." 

The  Supreme  Court  then  went  on  to  say: 
''The  principle  that  the  taking  possession 
may  sometimes  be  held  to  relate  back  to 
the  time  when  the  right  so  to  do  wa* 
created  is  recognized  in  the  above  caae.  So 
In  this  case,  although  tl>ere  was  no  actual 
existing  lien  upon  this  aft«r-acquired  prop- 
erty until  the  taking  of  possession,  yet 
there  was  a  positive  agreement,  as  con- 
tained in  the  mortgage  and  existing  of 
record,  under  which  the  inchoate  lien  might 
be  asserted  and  enforced,  and,  when  en- 
forced by  the  taking  of  possess ioo,  that 
posseaaion,  under  the  facta  of  this  case,  re- 
lated back  to  the  time  of  the  execution  ol 
the  mortgage  of  April,  1891,  as  it  was  only 
by  virtue  of  that  mortgage  that  possession 
could  be  taken.  The  supreme  court  of  Ver- 
mont has  held  that  such  a  mortgage  givee 
an  existing  lien  by  contract,  which  may 
be  enforced  by  the  actual  taking  of  posses- 
sion, and  such  lien  can  only  be  avoided  by 
an  execution  or  attachment  creditor,  whoM 
lien  actually  attaches  before  the  taking  of 
poBBCBSion  by  the  mortgagee.  Although  this 
after -acquired  property  was  subjected  to  the 
lien  of  an  attaching  or  an  execution  credit- 
or, if  perfected  before  the  mortgagee  took 
possession  under  his  mortgage,  yet,  if  there 
were  no  Such  creditor,  the  enforcement  of 
the  lien  by  taking  possession  would  be  legal, 
even  if  within  the  four  months  provided  in 
the  act.  There  is  a  diatinction  between  the 
bald  creation  of  a  lien  within  the  four 
months,  and  the  enforcement  of  one  pro- 
vided for  in  a  mortgage  executed  years  be- 
fore the  passage  of  the  act.  by  virtue  of 
which  mortgpage,  and  .because  of  the  con- 
dition broken,  the  title  to  the  property  be- 
comes vested  in  the  mortgagee,  and  the 
aubaequent  taking  possession  becomes  valid, 
except  as  above  stated." 

See  also  Humphrey  v.  Tatman,  198  V.  S. 
91.  49  L.  ed.  950,  25  Sup.  Ct.  Rep.  667: 
Wood  V.  United  States  Fidelity  i  G.  Co. 
(D.  C.)   14.1  Fed.  424, 

I  think  these  principles  applicable  Iier*. 
While  the  Supreme  Court  in  the  cases  i*- 
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ferred  to  treats  the  validity  of  the  mort- 
gagee nnd  the  riglits  of  the  mortgagees 
therennder  to  be  matters  of  local  law,  in 
my  opinion  it  also  states  this  underlying 
and  controlling  distinction:  The  exerdse 
of  A  pre-existing  right  well  founded  in 
equity  is  not  a  preferenoe,  although  occur- 
ring within  the  prescribed  period.  "The 
bald  creation  of  a  lien  within  four  months" 
is  a  preference. 

T)ie  application  of  the  principle  involved 
in  this  distinction  is  decisive  here  in  favor 
of  the  Manchester  house.  It  had  an  equi- 
table right  to  the  securities  which  were 
held  "in  eacrow"  for  ita  benefit.  Its  riglita 
and  equities  were  created  years  before  the 
bankruptey.  It  could  at  any  time  have 
enforced  ita  right  to  the  posaesgion  of  the 
Bcciirities.  No  element  of  fraud  and  no 
intervening  rights  of  purchasers  or  attach- 
ing creditors  appear.  The  securities  were 
not  property  the  possession  of  which  would 
be  visible  to  third  persons  and  afford  a 
basis  of  credit.  It  is  my  opinion  that  pos- 
session was  taken  pursuant  to  a  pre-exist- 
ing right,  and  that  equitable  principles  sup- 
port such  right.  I  think  that  this  is  in  no 
aspect  a  case  of  the  bald  creation  of  a  lien 
within  four  months  of  bankruptcy. 

The  case  of  Zartman  v.  First  Nat.  Bank, 
189  N.  Y.  273,  12  L.R.A.(N.8.)  1083,  82 
N.  E.  127,  relied  upon  by  the  appellee  as 
his  principal  case  upon  this  point,  is  not  in 
conflict  with  these  views.  In  that  case 
there  was  merely  a  contract  to  give  a  mort- 
gage upon  after- acquired  property.  There 
was  no  Hen  which  could  have  been  enlarged 
or  perfected  by  taking  possession. 

Finally,  I  think  it  a  serious  question 
whether  a  mortgagee  or  pledgee  taking 
possession  of  property  in  pursuance  and  in 
the  enforcement  oE  a  pre-exiating  right  of 
long  standing  can  properly  be  said  to  have 
reasonable  cause  to  believe  that  the  mort- 
gagor, in  surrendering  possession,  is  in- 
tending to  give  him  a  preference.  He  takes 
possession  in  his  own  right  of  that  which 
he  looks  upon  as  his  own  special  property. 
Instead  of  regarding  the  transaction  as  a 
preference,  he  would,  as  suggested  ,  in 
Thompson  v.  Fairbanks,  11)6  U.  S.  516.  49 
L.  ed.  577,  25  Snp.  Ct.  Rep.  306,  rather 
take  it  as  a  rect^nitlon  of  his  right  under 
his  mortgage  or  pledge.  See  also  Humphrey 
V.  Tatman,  198  U.  S.  93,  49  L.  ed.  956, 
25  Sup.  Ct.  Rep.  567. 

Upon  principles  similar  to  those  already 
considered,  1  think  that  the  taking  of  pos- 
session by  the  Tkfanch ester  house  of  the 
securities  embraced  in  the  "special  escrow" 
related  back  to  its  creation,  and,  consequent- 
ly, that  that  transaction,  although  occur- 
ring within  four  months  of  the  bankruptcy, 
was  based  upon  a  contemporaneous  con- ' 
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sideration,  and  did  not  constitute  a  pref- 


liwrambe,  Circuit  Judge: 

I  concur  in  the  conclusion  that  the  decree 
should  be  reversed,  for  the  reasons  set  forth 
in  the  opinion  of  Judge  Noyea. 

Affirmed  by  the  Supreme  Court  of  the 
United  SUtes,  May  27,  1912,  225  U.  8.  90, 
66  L.  ed.  OBB,  32  Sup.  Ct  Rep.  657. 


AGNES  W.  B.  SHEPARO  et  al.,  AppU., 

CITY  OF  SEArrLB,  Respt. 

(59  Wash.  363,  109  Pac.  1087.)' 

Municipal  corporation  —  power  to  de- 
clare i^ulsance  —  hospital. 
1.  Municipal  authorities  may  declare  an 

existing  hospital  within  its  limits  for  the' 
treatment  of  insanity  or  other  mental  dis- 
eases to  be  a  public  nuisance,  unless  prop- 


The  general  question  whether  a  hospital 
is  a  nuisance  is  treated  in  the  noU  to 
Stotler  V.  Rochelle,  29  L.R.A.(N.8.)  40. 
and  see  later  case,  Everett  v.  Faachall,  31 
L.R.A.  ( N.'S. )  827.  As  to  contagious  dis- 
ease hospital,  see  notes  to  Barry  v.  Smith, 
6  L.R.A.(N.S.)  1028,  and  Manhattan  v. 
Hessin,  25  L.R.A.(N.S.)  228. 
,  As  shown  in  the  notes  referred  to,  tb« 
general  rule  is  well  estiiblishcd  that  a  hos- 
pital is  not  a  nuisance  p^  te,  though  it 
may  become  such  by  reason  of  its  location 
or  because  of  the  manner  in  which  it  is 
conducted,  which  presents  a  question  of  fact 
to  be  determined   by   the  circumstances  of 

And  tlie  rule  is  the  same  in  cases  of  hos- 
pitals established  for  the  treatment  of  con- 
tagious and  infectious  diseases  as  those  es- 
tablished for  the  treatment  of  ordinary  dje- 

And  so  a  hospital  established  for  the 
treatment  of  the  insane  is  not  a  nuisance 
per  ae.  Crawford  v.  Protestant  Hospital, 
Montreal  L.  Rep.  7  Q.  B.  57;  Heaton  v. 
Packer,  131  App.  Div.  812,  116  N.  Y.  Supp. 
46. 

Accordingly  it  has  heen  held  that  the  es- 
tablishment of  a  hoapita!  for  the  insane  will 
not  be  enjoined  even  though  the  location 
selected  is  in  a  residential  section  of  a  city, 
since  such  institutions  may  be  so  con- 
structed and  manned  as  not  to  unduly  in- 
terfere with  the  rights  of  others.  Heaton 
V.  Packer  and  Crawford  v.  Protestant  Hos- 
pital, supra.  A.  L.  R. 
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Same  —  reqalrlnt  pennlt. 

2.  A  municipal  corporation  may  requii 
m  vritten  permit  from  the  city  health  con 
miBBJoneTa  for  ths  location  within  Its  limltB 
of  n  hospital  for  the  treatment  of  inaanitj 
and  other  tuental  diseases. 

Same  -~  ordinance  —  power  of  ooort  to 
consider  reaaona  tor  passage. 

3.  The  courts  cannot  declare  invalid  an 
ordinance  prohibiting  the  location  of  a  hos- 
pital within  a  certain  distance  of  residences 
without  the  consent  of  their  owners,  be- 
cause it  was  passed  upon  ttieir  solicitation. 

(July  16,  ISIO.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  King  County 
diamisstng  an  action  brought  to  restrain 
the  enforcement  of  a  city  ordinance.  Af- 
firmed. 
The  facts  are  stated  In  the  opinion. 
Messrs.  Sbepard  &  FIcK,  Butler  &. 
Crews,   and   Shepard  &   Daly  for  appel- 

Messrs.  Scott  Calhonn,  H.  D.  TTaghes, 
and  Peters  &  Powell,  for  respondent: 

Neither  the  motives  of  the  members  of  > 
city  council  nor  the  influenees  under  which 
they  act,  can  be  shown  to  nullify  an  ordi- 
nance duly  passed  In  legal  form  within 
the  scope  of  their  corporate   powers. 

Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145;  McQuillin,  Mun.  Ord.  p.  257; 
Cooley,  Const.  Lim.  p.  257;  Meyer  v. 
Teutopolis,  131  111.  562,  23  N.  E.  651;  Wood 
T.  Seattle,  .23  Wash.  IB,  62  L.R.4.  369, 
62  Pac  135. 

The  city  bits  authority  to  rep^ulate  the 
location  of  insane  asj  luma  within  the 
city  limits. 

le  Am.  A;  Enf^.  Gnc.  Law,  664;  Cooley, 
Const.  Lim.  7tli  ed.  p.  S29;  McQuillin, 
Mun.  Ord.  ^S  429,  430;  Com,  v.  Charity 
Hospital,  1B8  Pa.  270,  47  Atl.  080;  Milne 
¥.  Davidson,  6  Mart,  N.  S.  409,  16  Am. 
Dec.  ISQ;  Ex  parte  Lacev,  108  Cal.  326, 
38  L.R.A.  040,  49  Am.  St.  Kep.  83,  41 
Pac.  411;  State  t.  Heirtfnhain,  42  La.  Ann. 
483,  21  Am.  St.  Rep.  388,  7  So.  821;  Dill. 
Mun.  Corp.  §  379;  Kansas  City  v.  McAIeer, 
31  Mo.  App.  433;  Spokane  v.  Camp,  50 
Wash.  S54,  126  Am.  St.  Rep.  913,  97  Pac. 
770. 

Rudbtn,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  plain- 
tiffs, as  owners  and  lessees  of  certain  prop- 
erty in  the  city  of  Seattle,  to  restrain  the 
ci^  from  enforcing,  aa  against  the  plain- 
tiffs and  their  property,  the  provisions  of 
an  ordinance  entitled,  "An  Ordinance  Reg- 
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ulating  the  Location  and  Maintenance  of 
Private  Hospitals  and  Sanatoriums,  and 
Providing  for  Penalties  for  the  Violation 
of  the  Provisions  hereof,  and  Declaring  an 
Emergency."  Section  1  of  the  ordinance 
reads  as  follows:  "No  private  hospital  or 
sanatorium  shall  be  established  or  main- 
tained within  the  city  of  Seattle  in  an; 
building  in  which  any  of  the  sinks  or  water 
closets  01  other  drains^  are  not  connected 
with  the  public  sewers  of  the  city;  nor 
shall  any  private  hospital  or  sanatorium 
for  the  treatment  of  inebriates  or  persons 
suffering  from  insanity  or  other  mental 
diseases  be  established  or  maintained  in 
any  buildings  situated  within  two  hundred 
(200}  feet  of  any  private  property  the 
owner  of  which  has  not  consented  in  writ- 
ing to  the  location  and  maintenance  of 
such  hospital  or  sanatorium,  nor  in  any 
building  without  the  written  permit  from 
the  e<»ntmss loners  of  health  of  the  city  of 
Seattle."  Seattle  Ordinance,  No.  20,OOS. 
Section  2  provides  a  penalty  for  any  viola- 
tion (rf  the  provisions  of  S  1 ;  section  3  de- 
clares any  hospital  or  sanatorium  estab- 
lished or  maintained  contrary  to  the  pro- 
ns  of  5  1  to  be  a  public  nuisance,  and 
provides  for  Its  abatement;  and  g  4  de- 
clares an  emergency.  The  court  below  made 
findings  of  fact  and  conclusions  of  law,  and 
entered  judgment  diBmissing  the  action. 
From  the  judgment  of  dismissal  the  plain- 
tiffs have  appealed,  and  the  case  is  brought 
here  for  review  on  the  findings  of  the  court 
without  a  statement  of  facts  or  bill  of  ex- 
one.  The  material  findings  made  by 
the  trial  court  are  the  following: 

"The  plaintiffs  Shepard  for  more  than 
e  years  last  past  have  been  and  are 
>  owners  of  certain  real  estate  in  the  city 
of  Seattle,  described  as  lots  one  (1),  two 
(2),  three  (3),  ten  (10),  eleven  (11),  and 
twelve  (12)  on  block  nineteen  (19)  of 
John  J.  McGilvra's  second  addition  to  Se- 
attle, upon  which  there  is  being  conducted 
by  the  plaintiffs  Loughary  and  William- 
son, who  hold  said  premises  under  a  lease 
from  the  plaintiffs  Shepard,  bearing  date 
the'  lOtb  day  of  December,  1008,  a  sana- 
torium for  the  treatment  of  persons  suffer- 
ing from  nervous  and  mental  diseases,  in- 
cluding insane  persons.  About  the  year 
1002  the  plaintilTs  Sbepard  erected  on  said 
premises,  for  residence  purposes,  the  build- 
now  in  use  under  said  tease  as  the 
sanatorium  building,  and  subsequent- 
ly the  other  two  buildings  thereon,  which 
are  small  cottages;  and  about  the  time  of 
making  said  lease  they,  in  compliance  with 
its  terms,  commenced  to  make  sundry  val- 
uable improvements  upon  said  buildings 
and  premises,  inTolving  a  total  expense  to 
them  of  about  $4,000,  but  whieh  improre- 
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nunts  were  not  entirely  completed  at  the 
time  of  the  pasnags  of  the  ordinance  giving 
rise  to  this  suit. 

"(2)  Said  premises  are  situated  at  a 
dietanm  of  about  3  miles  from  the  center 
of  businesa  in  said  eity,  and  in  a  region 
suitable  for  residence  purposes,  and  iii 
which  such  Ksidences  as  have  been  erected 
are  fd  good  character;  but  there  is  only 
one  house  upon  the  remainder  of  the  block 
containing  said  premises  (the  same  being 
a  residence  situated  on  the  southwest  one 
quarter  of  said  block,  about  60  feet  south 
ol  aaid  main  sanatorium  building,  aad  tlie 
grounds  nhereof  comprise  said  entire  quar- 
ter block), — the  plaintiffs'  sajd  premiacs 
comprising  the  entire  north  half  of  said 
block, — and  there  is  only  one  house  upon 
the  block  next  vest  of  that  containing  said 
premisea  (the  grounds  of  nhich  residence 
comprise  said  entire  block);  there  are  no 
houaee  on  the  block  next  west  or  the  block 
diagonally  northwest  of  that  containing 
said  single  residence,  only  three  on  the 
block  diagonally  northwest  of  that  contain- 
ing the  plaintiffs'  said  premises,  only  three 
on  the  block  next  north  of  that  containing 
said  premises,  one  on  the  block  diagonally 
northeast  of  that  containing  said  premises 
(on  the  comer  thereof  most  distant  from 
the  plaintiffs'  said  premises ) ,  two  or 
three  on  the  easterly  side  of  the  block  next 
east  of  that  containing  said  premises,  none 
OD  the  block  diagonally  southeast  of  that 
containing  said  premises,  two  on  the  block 
next  south  of  that  containing  said  premises, 
and  one  on  the  block  diagonally  southwest 
of  that  containing  said  premises  (the 
grounds  of  which  residence  comprise  said 
entire  block)  ;  each  of  said  blocks  consist- 
il^  of  twelve  full-size  lots  of  average  di- 
menaions  of  about  GO  by  120  feet.  A  great 
many  of  the  lots  in  said  region  are  not  yet 
cleared  up,  and  have  original  forest  growth 
upon  them;  and  there  is  a  large  tract  of 
practically  unoccupied  ground,  with  very 
few  houses  upon  it,  lying  north  of  Mad- 
ison street,  between  said  street  and  Union 
bay,  on  the  same  hill  as  tlie  plaintiffs'  said 
premises. 

"(3)  Said  premises  are  situated  on  a 
hllbide  sloping  toward  Lake  Washington, 
having  natural  adaptation  for  drainage. 
All  Baid  buildings  thereon  are  connected 
with  septic  tanks  on  said  premises,  built  of 
concrete;  the  septic  tank  connected  with 
■aid  main  sanatorium  building,  which  was 
the  earliest  built  of  said  tanks,  was  built 
according  to  plans  and  specifications  fur- 
nished therefor  to  the  plaintifTs -Shepard 
by  the  city  engineer  of  the  defendant,  of 
ample  capacity  to  accommodate  a  building 
of  that  size,  long  prior  to  the  use  of  said 
premisea  for  sanatorium  purposes;  and  I 
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prior  to  the  occupation  of  said  premises  for 
sanatorium  purposes  the  board  of  health  of 
the  defendant  made  an  examination  of  the 
premises  and  found  them  to  be  in  a  aani- 
tary  condition. 

"(i)  The  plaintiffs  Laughary  and  Wil- 
liamson are  regularly  licensed  physicians 
and  surgeons,  and  especially  skilled  in  the 
treatment  of  nervous  and  mental  diseases; 
and  in  said  sanatorium  they  care  for  a 
number  of  patients  who  are  thus  afflicted, 
including  some  who  are  insane.  It  is  not 
their  purpose  to  harbor  as  inmatea  any 
violent  or  dangerous  persons,  hut  they  claim 
and  have  the  right  under  tlieir  aaid  lease 
to  harbor  on  said  premises  persons  suffer- 
ing from  any  and  all  kinds  of  insanity. 
The  windows  of  said  sanatorium  are  barred 
with  iron  screens,  and  there  is  a  sufficient 
force  of  trained  nurses,  and  attendants, 
and  guards  properly  to  care  for  the  patients 
and  inmates  of  said  institution,  and  said 
windows  are  so  barred  for  the  purpose  of 
preventing  any  of  said  patients  from  es- 
caping, and  attendants  and  guards  are  em- 
ployed for  the  same  purpose;  but  said 
premises  ore  not  fenced  or  otherwise  in- 
closed. Said  lessees  have  expended  about 
$3,000    in    furnishing    and    equipping   aaid 

"(6)  Said  lease  was  in  full  force  and 
effect,  and  said  lessees  were  in  possession  of 
said  premises  thereunder  and  using  the 
same  for  the  purposes  of  a  sanatorium, 
prior  to  the  passage  of  ordinance  No.  20,006 
of  the  city  of  Seattle,  thtf  passage  of  which 
ordinance  gave  rise  to  this  suit 

"(6)  Said  sanatorium  is  not  connected 
with  the  public  sewers  of  said  city,  and 
consent  to  the  location  and  maintenance 
thereof  on  said  premises  has  not  been  ob- 
tained from  the  owners  of  any  of  the 
private  property  situate  within  200  feet 
of  the  buildings  in  which  it  is  maintained, 
and  no  permit  for  its  maintenance  in  said 
buildings  has  been  granted  by  the  commis- 
sioners of  health  of  the  defendant ;  but  there 
is  no  public  sewer  of  said  city  within  one 
thousand  (1,000)  feet  uoi  within  three 
blocks  of  said  buildings,  and  ordinance 
No.  10,372  of  said  eity  provides  that 
buildings  which  are  put  to  ordinary  uses 
must  be  connected  with  the  public  sewers  of 
said  city  only  when  there  is  a  sewer  within 
one  block  of  such  buildings.  There  is  no 
block  exceeding  three  hundred  (300)  feet  in 
length  among  those  surrounding  that  in 
which  said  sanatorium  is  situated." 

In  support  of  their  assignments  of  error 
the  appellants  contend  that  "a  private 
sanatorium  for  the  care  of  persons  suffer- 
ing from  insanity  or  other  mental  diseases 
is  not  a  public  nuisance  per  se,  and  cannot 
be  made  a  public  nuisance,  if  not  snch  in 
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fact,  by  a  mere  declaration  of  a  municipal 
legislatnre;"  that  "the  findinfn  of  the  trial 
court  eatabliBh  that  the  plHintifTs'  eana- 
torium  is  not  a  public  nuinance  in  fact," 
and  that  the  ordinance  deprives  the  appe!- 
lantg  of  their  property  without  due  proceas 
of  law,  and  denies  to  them  the  equal  pro- 
tection of  the  law,  in  violation  of  the  et&te 
and  Federal  Constitutions.  The  ordinance 
applies  to  different  kinds  of  hospitals  and 
Bunatoriunis,  and  preacribes  di Cerent  re- 
quirements with  which  those  desiring  to 
establish  and  maintain  such  institutions 
must  comply.  The  provisions  of  the  ordi- 
nance are  severable,  both  as  to  the  char- 
acter of  the  institution  and  the  require- 
ments to  be  met  or  complied  nith.  Some 
of  these  requirements  may  he  valid  and 
(there  invalid,  or  they  may  be  valid  as  to 
one  kind  of  an  institution  and  invalid  as 
to  another.  Seattle  t,  Pearson,  IS  Wash. 
675,  4e  Pac.  1053;  Eurelta  City  v.  Wilson. 
J5  Utah,  67,  82  Am.  St.  Rep.  904,  48  Pac. 
160;  Bailey  v.  State,  30  Neb.  855.  47  N. 
W.  208:  Birmingham  v.  Alabama  Q.  8.  R. 
Co.  98  Ala.  134.  13  So.  141;  Ex  parte  Bit- 
lell,  132  Ala.  210,  21  So.  371;  State  ex  rel. 
Lamar  t.  Dillon,  42  Pla.  96,  28  So.  781; 
Baker  v.  Lexington,  21  Ky.  L.  Bep.  801). 
5.1  S.  W.  16;  Rockville  v.  Merchant,  60 
Mo.  A  pp.  366. 

In  the  discussion  of  this  case  we  will 
therefore  limit  ourselves  as  far  as  practi- 
cable to  hospitals  or  aanatoriums  for  the 
treatment  of  personK  sufTering  from  inaani. 
ty  or  otlier  mental  diseases,  such  as  the 
IcBseea  propose  to  establish  and  maintain 
on  the  premises  in  question.  "It  is  a 
proper  exercise  of  the  police  power  of  the 
state  to  prohibit  the  establishment  of  pri- 
vate hospitals  in  localities  where,  by  rea- 
son of  the  crowded  condition  of  the  neigh- 
borhood or  for  other  reasons,  such  loca- 
tion would  t«nd  to  spread  contagious  dis- 
eases, and  in  the  exercise  of  its  police  pow- 
er a  municipality  may  prescribe  reason- 
able regulations  for  tlie  draining  of  the 
premises  ot  private  hospitalH  within  the 
city  limits,  for  the  purilication  and  venti- 
lation of  the  buildinf;s,  for  the  removal 
therefrom  of  any  patients  haviiijf  infec- 
tious or  contagious  dlseaws,  and  for  the 
((enerat  manaRement  of  the  hospital  grounds 
and  buildings.  In  Pennsylvania  by  statu- 
tory enactment  it  has  been  made  unlaw- 
ful 'liereaftsr  to  establish  or  maintain  any 
additional  hospital  ...  in  the  built. 
up  portions  of  cities;  provided,  however, 
that  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  the  maintenance  of 
any  hospital  .  .  .  now  lawfully  estab- 
lished and  maintained.'"  21  Cyc.  1110; 
Cooley,  Const.  Lim.  6th  ed.  740  et  seq. 

Thus,  in  Milne  v,  Davidson,  5  Mart.  N. 
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R.  409,  16  Am.  Dec.  189,  i 
the  city  of  Xew  Orleans  prohibitinf;  the 
election  of  private  hospitals  within  the 
city  limits  was  upheld  as  a  valid  police 
regulation,  but  the  decision  was  perhaps 
controlled  in  a  measure  by  local  sanitary 
conditions.  In  Com.  v.  Charity  Hospital, 
198  Pa.  270,  47  Atl.  9S0,  an  act  prohibiting 
the  establishment  or  maintenance  of  addi- 
tional hospitals  in  the  built-up  portions  of 
cities  was  sustained  as  a  valid  exercise  of 
the  police  power. 

In  BessoDies  v.  Indianapolis,  71  Ind.  189, 
cited  by  the  appellants,  it  was  held  that  an 
ordinance  of  the  city  of  Indianapolis  pro- 
hibiting the  establishment  or  maintenance 
of  hospitals  within  the  city  limits,  with- 
out a  license  or  a  permit  from  the  com- 
mon council,  was  not  within  the  powers 
conferred  upon  the  city  by  the  legislature 
of  the  state,  but  the  power  of  the  state 
itself  was  not  involved  or  considered.  And 
we  might  say  in  this  connection  that  no 
question  ia  here  involved  as  to  the.  power 
of  the  city  of  Seattle,  as  contradistinguiah- 
ed  from  the  power  of  the  state  itself,  for 
in  all  matters  appertaining  to  the  public 
health  and  public  safety  substantially  the 
entire  police  power  of  the  state  is  vested 
in  municipal  corporations  of  the  flrst  daas. 
Smith  V.  Spokane,  65  Wash.  219,  104  Pac. 
249,  19  Ann.  Caa.  1220.  But  even  in  the 
Indianapolis  case  the  court  conceded  that, 
"under  its  police  power,  the  cily,  by  its 
lawmaking  authority,  might,  perhaps,  pre- 
scribe reasonable  rules  and  regulations  for 
the  drainaj^  of  the  hospital  grounds,  the 
purification  and  proper  ventilation  of  the 
buildings,  for  the  removal  therefrom  of 
any  person  afflicted  with  infectious  or  con- 
tagious disease,  and  for  the  general  man- 
agement and  government  of  the  hospital 
grounds  and  buildings,  both  internally  and 
with  relation  to  adjacent  and  surrounding 
property;  and  such  reasonable  rules  and 
regulations  may  doubtless  be  enforced  by 
proper  penalties."  This  authority  would 
sustain  the  provision  of  the  present  ordi- 
nance, requiring  hospitals  to  connect  with 
the  public  sewers  of  the  city, — at  least  such 
hospitals  as  harbor  persons  suffering  from 
infectious  or  contagious  diseases.  Whether 
reasonable  as  to  a  hospital  of  the  char- 
acter here  in  question,  we  need  not  in- 
quire, for  we  are  convinced  that  the  sec- 
ond requirement  of  the  ordinance  is  both 
reasonable  and  valid.  The  ordinance  in  ef- 
fect declares  that  any  private  hospital  or 
sanatorium  for  the  treatment  of  inebriates, 
or  persons  suffering  from  insanity  or  other. 
mental  diseases,  is  a  public  'nuisance,  and 
shall  be  abated  as  such,  unless  its  location 
and  maintenance  are  consented  to  in  writ- 
ing by  the  owners  of  private  property  situ- 
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ated  witbin  ZOO  feet  of  the  hoapit&l  build- 
ing*. Tbis,  in  oor  opinion,  is  »  valid  and 
reasonable  police  regulation.  The  presence 
of  a  private  insane  asjlum,  with  its  barred 
windows,  and  irresponsible  inmates,  would 
annoy,  injure,  and  endanger  the  comfort, 
safety,  and  repose  of  any  person  of  aver- 
age sensibilities  if  located  within  200  feet 
of  bis  place  of  abode.  In  other  words,  it' 
te  a  matter  of  common  knowledge  that  the 
presence  of  sucb  an  institution  in  a  resi- 
dential portion  of  a  city  would  practically 
destroy  the  value  of  all  property  within 
ita  immediate  vicinity  for  residence  pur- 
poees.  If  so,  it  was  proper  and  competent 
for  the  municipal  nuthorities  to  require  the 
assent  of  tbe  injured  parties  to  its  lot^ation 
and  maintenance.  Spokane  v.  Camp,  60 
Wash.  5M,  126  Am.  St.  Rep.  B13,  07  Pac. 
770. 

Id  the  argument  before  this  court  much 
stress  was  laid  on  the  case  of  Ex  parte 
Whitwell,  98  Cat.  73,  IS  L.R.A.  727,  36 
Am.  fit.  Bep.  152.  32  Pac.  BTO,  but  the  two 
cases  have  little  in  common,  aside  from  the 
fact  that  the  two  ordinances  under  consid- 
eration are  directed  against  substantially 
tbe  same  business  or  occupation.  The  peti- 
tioner in  that  case  had  purchased  22  acres 
dI  land  in  San  Mateo  and  constructed  hos- 
pital buildings  thereon  at  great  expense. 
Tbe  ordinance  directed  against  him  and  hii 
property  was  extremely  onerous  in  its  terms. 
It  prohibited  the  maintenance  of  such  hos- 
pitals in  any  but  fireproof  buildings;  it 
prohibited  their  location  witbin  400  yards 
of  any  school  or  residence ;  it  required  the 
construction  of  a  bricti  or  stone  wall,  IS 
inches  thick  and  12  feet  high,  around  the  hos- 
pital buildings  and  grounds,  and  contained 
other  provisions  of  a  like  nature.  While 
the  supreme  court  of  California  tield  that 
the  ordinance  was  unreasonable  and  void,  it 
nevertheless  conceded  that  "in  tbe  manage- 
ment of  a  hospital  where  insane  persons  are 
treated,  it  is  necessary,  and  it  munt  be 
presumed  that  there  will  be  a  sufficient 
number  of  competent  attendants  to  pre- 
vent danger  or  damage  from  any  unreason- 
able actions  of  such  insane  persons.  With- 
cmt  such  attendants  no  such  asylum  or 
hospital  could  be  properly  conducted." 
Again,  tbe  court  said;  "The  board  of  su- 
pervisors of  a  county  or  the  legislative  de- 
partment of  any  city  or  town,  in  which 
such  an  asylum  is  erected,  may,  undoubted- 
ly, provide  by  ordinance  that  patients  there- 
in shall  not  be  permitted  to  leave  the 
grounds  upon  which  it  is  erected,  unless 
accompanied  by  an  attendant,  and  may  im- 
pose a  proper  penalty  upon  tbe  superin- 
tendent or  keeper  of  such  asylum  for  a 
failure  to  conform  to  such  regulation." 
.  The  conrt  here  recognizee  thq  self-evident 
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fact  that  insane  persons  are  dangerous, 
and  if  so,  may  not  a  city  protect  itself 
against  them  by  excluding  private  insane 
asylums  from  its  limits?  May  it  not  re- 
fuse to  intrust  tbe  sake-keeping  of  tbis 
dangerous  class  to  private  parties,  in  whose 
selection  it  has  no  choice,  and  over  whose 
conduct  it  has  no  direct  control!  "Gen- 
erally it  is  for  the  legislature  to  deter- 
mine what  laws  and  regulations  are  needed 
to  protect  the  public  health  and  secure  the 
public  comfort  and  safety,  and,  while  its 
measures  are  calculated,  intended,  con- 
venient, and  appropriate  to  accomplish 
these  ends,  the  exercise  of  its  discretion 
is  not  subject  to  review  by  the  courts."  Re 
.lacobs,  08  N.  Y.  110,  50  Am.  Rep.  638. 
"In  the  exercise  of  this  power  tbe  legis- 
lature has 'the  right,  generally,  to  deter- 
mine what  laws  are  needed  to  preserve  the 
public  health  and  protect  tbe  public  safe- 
ty." People  V.  Havnor,  14B  N.  Y.  200,  31 
L.R.A.  «8B,  B2  Am.  St  Bep.  707,  43  N.  E. 
542.  "Tbe  judiciary  can  only  arrest  tbe 
execution  of  a  statute  when  it  conQicts 
with  the  Conetitution.  It  cannot  run  a 
race  of  opinions  upon  points  of  right,  rea- 
son, and  expediency  with  the  lawmaking 
power."  Cooley,  Const.  Lira.  6tb  ed.  201. 
Hospitals  for  tlie  treatment  of  patients  suf- 
fering from  infectious  and  contagious  dis- 
eases have  often  been  adjudged  nuisances, 
when  located  in  the  residential  parts  of 
cities  and  towns  (Cherry  v,  Williams,  147 
N.  C.  452,  126  Am.  St.  Rep.  566,  16  Ann. 
Cas.  715,  61  S.  E.  267;  Deaconess  Home  k 
Hospital  V.  Bontjes,  207  III.  663,  04  L.R.A. 
215,  69  N,  E.  748);  and  danger  from  tbe 
immediate  presence  of  a  hospital  of  this 
kind  differs  in  kind,  rather  than  in  degree. 

The  third  requirement  of  the  ordinance 
is  a  written  permit  from  the  city  commis- 
sioners of  health,  but  this  requirement  is 
apparently  for  the  purpose  of  showing  that 
the  other  provisions  of  the  ordinance  have 
been  complied  with.  In  any  event  the  re- 
quirement is  unobjectionable  in  itself.  Wil- 
son V.  Eureka  City,  173  U.  S.  32,  43  L.  ed. 
603,  19  Sup.  Ct.  Rep,  317. 

The  appellants  further  contend  that  the 
ordinance  is  void  because  the  answer  ad- 
mits that  it  was  enacted  "at  the  solicita- 
tion of  persons  residing  in  the  vicinity  of 
said  premises,  and  solely  in  their  behalf 
as  a  local  and  special  regulation."  We  are 
not  permitted  to  inquire  into  the  motives 
of  the  city  council.  If  the  ordinance  is 
valid  on  its  face,  the  reasons  or  argu- 
ments that  may  have  moved  the  city  coun- 
cil to  act  are  not  pertinent  here. 

There  are  many  unpleasant  and  ann<^ing 
things  that  must  be  borne  by  those  living; 
in  a  state  of  organized  society,  in  order 
that   others   may  enjoy   their   equal   rigbta 
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under  the  law,  but  the  pTeMrvatiaii  ot  the 
public  health  and  puUic  eafety  is  one  of 
the  chief  objecta  of  local  government,  and 
every  cittten  holda  his  property  subject  to 
a  reaaoDahle  exereiM  of  the  police  power 
of  the  state. 

lu  our  opinion  this  ordinanM  is  a  reason- 
able and  proper  application  of  the  time- 
honored  maxim,  Sic  utere  tuo  «t  nltenunt 
non  laiae,  and  is  sustained  by  the  maxim 
Baltts  popvli  auprenva  ett  lea,  in  which  the 
police  power  of  the  state  finds  it*  chief  sup- 

The  judgment  of  the  court  below  ia  there- 
foie  affirmed. 

Crow,   Honnt,   and   Dnnbar,   J  J.,   con- 
Appeal  dismissed  by  the  Supreme  Court 

of  the  United  States,  July  31,  IBll,  223  U. 

&  749,  66  L.  ed.  641,  32  Sup.  Ct.  Hep.  G34. 
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J.  L.  DAY,  Trustee,  etc.,  Appt., 

HOME  INSURANCE  COMPAKY. 

(—  Ala.  — ,  68  So.  649.) 

Insurance  —  requirement  of  inventory 
—  invoices. 

1.  The  fact  that  a  stock  of  merchandise 
has  Qot  been  removed  from  the  storehouse, 
and  that  it  is  covered  by  the  original  in- 
voices, doss  not  mEike  inapplicable  a  pro- 
vision in  a  fire  insurance  policy  requiring 
an  inventory. 

Same  —  invoice  sind  boohs. 

2.  The  books  of  a  merchant,  together  with 
the  original  invoices  of  his  stock,  cannot 
supply  the  requirements  of  a  policy  of  in- 
surance on  the  property  requiring  an  in- 
ventory, where  the  policy  requires  both  in- 
ventory and  books. 

Bankruptcy  ^  inaarance  claim  —  non- 
waiver agreement. 

3.  A  bankrupt  and  the  receiver  of  hia 
property  may  enter  into  a  nonwaiver  agree- 
ment for  the  purpose  of  securing  an  ad- 
juBtment  of  a  claim  under  an  insurance 
policy  which  is  claimed  to  have  been  for- 
feited because  of  failure  to  comply  with  tiie 
iron-safe  clause. 


Note.  —  As  to  what  books  and  inventories 
are  covered  by  the  requirements  of  the 
"iron-aafe  el  an  Be"  in  an  insurance  policy, 
aee  ^tna  Ins.  Co,  v.  Mount,  15  L.R.A: 
(N.S.)  471. 

For  toaa  or  destruction  of  books,  inven- 
tory, etc.,  as  excusing  their  nonproduction 
as  required  by  policy,  see  notes  to  Connec- 
ticut F.  Ins,  Co.  V.  Jeary,  51  L.R.A.  700, 
and  German  Alliance  Ins.  Co.  v.  Kewbcrn, 
28  L.R.A.(N.S.)  337. 
40  L.R.A.(N.8.) 


Inenrancc  —  transfer  of  poiicy  —  waiv- 
er ot  forfeiture. 

4.  A  transfer  of  an  insurance  policy  to 
cover  the  goods  at  a  place  other  than  that 
where  they  were  located  when  it  was  orig- 
inally written,  with  knowledge  that  an 
inventory  has  not  been  taken,  waives  a 
provision  in  the  policy  requiring  such   in- 

(Sayre,  J.,  dissents  from  proposition  4.) 
<February  17,  1B12.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Law  and  Equity  Court  for  Uorgao 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due   on  an  insurance   policy.     Reversed. 

The  covenant  referred  to  in  the  opinion 
was  as  follows;  "The  following  covenant 
and  warrant  is  hereby  made  a  part  of  this 
policy:  (1)  The  QHSured  will  take  a  com- 
plete itemized  inventory  of  stock  on  hand 
at  least  ooee  in  each  calendar  year,  and 
unless  such  inventory  has  been  taken  with- 
in twelve  calendar  months  prior  to  the  date 
of  this  policy,  one  shall  he  taken  in  de- 
tail within  thirty  days  of  issuance  of  this 
policy,  or  this  policy  shall  be  null  and 
void  from  such  date,  and  upon  demand  of 
the  assured  the  unearned  premium  from 
such  date  shall  be  returned.  (2}  The  aa- 
aured  will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  rec- 
ord of  the  business  transactions,  including 
all  purchases,  sales,  and  shipments,  both 
for  cash  and  credit,  from  date  of  inventory, 
as  provided  for  In  the  first  section  of  this 
clause  and  during  the  continuance  of  thia 
policy.  (3)  The  assured  will  keep  auch 
books  and  inventory  and  also  tbe  last  pre- 
ceding inventory,  if  such  has  been  taken, 
securely  lacked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  men- 
tioned in  this  policy  is  not  actually  open 
for  business,  or,  failing  in  this,  the  assured 
will  keep  such  hooka  and  inventories  in 
Home  place  not  exposed  to  fire  which  would 
destroy  the  aforesaid  building.  In  the 
event  of  failure  to  produce  such  set  of 
books  and  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall,  constitute 
a  perpetual  bar  to  any   recovery  thereon." 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  TIdwcIl  A  Sample,  and  E.  W. 
Godbey,  for  appellant: 

Invoices  may  serve  as  an  inventory,  where 
the  invoices  show  a  complete  list  of  all  of 
the  goods  put  into  a  new  store  a  tew  days 
before  the  issuance  ot  the  policy. 

Buffner  Bros.  v.  Dut«ha»s  Ins.  Co.  69  W. 
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V«.   432,   115   Am.   St   Rep.  824,   53   S.  E. 
»43,  8  Ann.  Cas.  8G6. 

The  insurance  company  waived  the  pro- 
Tiaion    of    the   policy    requiring   an    inven- 

Mitcbell  T.  MiBBissippi  &ome  Ina.  Co.  72 
MiBB.  53,  48  Am.  St.  Bep.  535,  18  So.  SB; 
Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala. 
436,  24  So.  399;  Western  Aaaur.  Co.  t. 
UcGlathery,  US  Ala.  213,  67  Aid.  St.  Rep. 
28,  22  So.  104. 

Goods  in  the  warehouse  were  not  subject 
to  this  provision  of  the  "iron-Bate  clause." 

Traders'  Ins.  Co.  v.  Letcher,  143  Ala.  400, 

39  So.  271. 

The  courts  are  not  only  averse  to  en- 
forcing forfeitures  as  a  penalty  for  breaches 
of  conditions  subsequent;  but  unless  the 
breach  goes  to  the  very  vitals  of  the  con- 
aideratioD,  they  never  do  so. 

(Jueen  of  Arkansas  Ins.  Co.  ».  Forlines, 
04  Ark.  Z27,  320  S.  W.  7Ifl;  Ruffner  Bros. 
T.  Dutchess  Ins.  Co.  69  W.  Va.  432,  115 
Am.  St  Rep.  924,  63  S.  E.  943,  S  Ann.  Cas. 
868;  McNutt  V.  Virginia  P.  &  M.  Ins.  Co. 
—  Tenn.  — ,  45  S.  W.  81;  Arkanga*  Ins. 
Co.  T.  McManuB,  86  Ark.  115,  110  S.  W. 
79T;  Western  Assur.  Co.  t.  Redding,  15  0. 
C,  A.  619,  30  U.  S.  App.  442.  68  Fed.  70B; 
Continental  Ins.  Co.  v.  Rosenberg,  7  Penn. 
(Del.)   174,  74  Atl.  1073. 

Hesen.  Stelner,  Crnm,  &  Weil  and 
OallabAU  &  Harris  for  appellee. 

Sayre,  J.,  delivered  the  opiniim  of  the 

Day  brought  this  action,  as  trustee  in 
bankruptcy  of  the  estate  of  W.  C.  Harmon, 
against  the  Home  lnHUran<»  Company,  on 
a  policy  insuring  a  stock  of  merchandise 
against  loss  by  flre.  Defense  was  inter- 
poaed  in  the  way  of  a  plea  setting  up  a 
bi«ach  of  the  covenant  contained  in  the 
"iron-safe  clause"  of  the  policy.  The  cove- 
nant will  be  stated  by  the  reporter.  The 
plea  was  that  the  covenant  had  been  broken 
in  thia:  "That  the  insured  had  not  taken 
a  complete  itemized  inventory  of  stock  on 
hand  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  and  failed  to  take 
snch  inventory  thirty  days  after  the  issu- 
ance of  said  policy."  Confessing  this  plea, 
plaintiff  eouglit  to  avoid  its  effect  in  sev- 
eral special  replications,  which  put  forward 
tbe  propositions,  to  state  them  generally 
in  the  language  of  appellant's  brief,  that 
where  a  merchant  who  has  been  In  business 
for  less  than  twelve  months  keeps  a  part 
of  his  stock  of  goods  in  a  warehouse  dis- 
tant from  the  store  in  which  he  does  busi- 
ness, the  goods  remaining  unpacked  and  in 
tbe  boxes  in  which  they  have  been  received 
from  jobbers,  and  being  removed  from  time 
to  time   as   npeded  to  replenish  the  active 
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stock  on  his  shelves,  the  iron-safe  clause 
in  a  policy  of  insurance  on  the  stock  in  the 
warehouse  docs  not  require  that  an  inven- 
tory be  kept,  or,  if  it  does,  the  requirement 
is  substantially  met  when  the  insured  keeps 
all  original  invoices  and  a  detailed  account 
of  all  sales. 

The  circumstances  stated  as  conditions 
of  appellant's  Qrst  alternative  contention 
are  not  sufficient  to  require  or  permit  a 
declaration  that  the  covenant  for  an  inven- 
tory has  no  oflice  to  perform  in  the  policy 
of  insurance.  The  clause  £s  a  perfectly 
reasonable  condition,  and  is  binding  on  the 
assured,  in  the  absence  of  fraud.  Georgia 
Home  Ins.  Co.  v.  Allen,  123  Ala.  451,  30 
So.  537;  Cooley,  Briefs  on  Insurance,  1814. 
In  general,  contracts  of  insurance  are  con- 
strued most  strongly  against  the  insurer; 
but  where  there  is  no  occasion  for  con- 
struction, such  contracts  must  be  enforced 
according  to  their  clear  and  unambiguous 
meaning.  There  is  no  authority  in  the 
courts,  on  the  supposition  that  the  pur- 
poses which  the  parties  intended  to  secure 
may  have  been  unnecessary  or  as  well  se- 
cured by  other  means,  to  disregard  the 
valid  requirements  and  conditions  of  such 
contracts,  or  to  construct,  by  implication 
or  otherwise,  a  new  agreement  in  place  of 
that  deliberately  made  by  the  parties. 
Dwight  V,  Germania  L,  Ins.  Co.  103  N.  V. 
346,  67  Am.  Rep.  729,  8  N.  E.  654.  But 
appellant  contends  that  his  invoices,  plus 
the  iwoks,  constituted  means  of  ascertain- 
ing the  loss,  and  must  be  taken  as  a  sub- 
stantial compliance  with  the  requirement  of 
an  inventory.  Defendant  company  had 
stipulated  for  both  inventory  and  books, 
and  it  is  clear  that  both  together  consti- 
tuted an  important  safeguard  against  fraud, 
so  that  the  court  has  no  authority  to  diS' 
pense  with  either.  The  contention  amounts 
therefore  to  just  this:  That  under  the 
peculiar  conditions  the  keeping  of  the  in- 
voices was  a  substantial  compliance  with 
the  stipulation  for  an  inventory.  An  "in- 
ventory" means  a  list  made  by  a  merchant 
of  the  goods  in  his  store;  and  the  require- 
ment of  the  policy  was  that  the  insured 
should  take  a  complete  itemized  inventory 
of  stock  on  hand  within  thirty  days.  Such 
an  inventory  not  only  would  furnish  evi- 
dence of  what  the  stuck  contained  at  the 
time,  but  provided  a  starting  point  for  the 
estimate  to  be  bastrd  upon  the  transac- 
tions shown  by  the  inventory  and  the  books. 
An  "invoice''  is  also  a  list  of  goods,  but  it 
is  prepared  by  the  consignor  at  the  point 
of  shipment.  It  does  not  show  that  the 
goods  therein  listed  have  reached  the  con- 
signee. Nor  is  it  to  be  expected  that  any 
one  invoice  should  ever  be  the  equivalent 
of  an  inventory.     Possibly  we  might  eon- 
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cede  tliat  in  exceptional  caaea  invoices  may 
serve  the  purpose  of  an  inventory.  Such 
was  the  case  in  RuSner  Bros.  v.  Dutchess 
Ins.  Co.  ES  W.  Va.  432,  115  Am.  St.  Hep. 
924,  E3  S.  E.  943,  8  Ann.  Caa.  SSd,  where 
it  was  held  that  the  bills  showing  a  com- 
plete list  of  all  the  goods  put  into  a  new 
store  within  a  few  days  before  the  issuance 
of  the  polic;  constituted  an  inventory  in 
substance.  But  the  court  said :  "Of 
course,  the  invoices  would  not  constitute 
an  inventory  in  tlie  case  of  a  store  which 
has  been  running  for  a  considprable  time. 
They  would  not  afTord  any  basis  upon 
wliich  to  begin  the  estimate,  but  in  the  case 
of  a  Dew  store  starting  simultaneously  with 
the  issuance  of  the  policy,  or  practically  so, 
the  first  bill  constitutes  as  good  a  bafis 
for  the  beginning  of  the  estimate  as  an  in- 
ventory could  possibly  afTord."  To  the 
same  effect  is  Queen  v.  Arkansas  Ins.  Co.  v. 
Forlines,  94  Ark.  227,  126  S.  W.  71»,  in 
wbich  the  language  of  the  court  was  that 
"the  plaintifT  had  been  in  business  such  a 
short  time  that  the  invoices  of  the  goods 
first  bought  by  him  constituted  in  effect  an 
itemized  inventory  of  his  stock,"  In  Mc- 
Nutt  V.  Virginia  F.  &  M.  Ins.  Co.  —  Tenn.— , 
i5  S.  W.  Ql,  cited  by  appellant,  a  different 
question  was  presented.  In  that  case  the 
inventory  had  been  taken  as  provided  by 
the  policy.  On  the  day  before  the  fire  the 
insured  had  been  taking  a  new  inventory, 
in  the  same  boolc,  which  was  not  completed. 
Inadvertently  the  book  was  left  out  of  the 
safe  and  destroyed.  The  court  held .  that 
the  accidental  destruction  of  the  inven- 
tory did  not  forfeit  the  insurance.  The  ad- 
judications in  these  cases  seem  to  take 
liberties  with  the  contracts  which  the  par- 
ties had  made  for  themselves;  but  we  need 
neither  espresa  nor  witlihold  approval,  since 
the  cases  may  be  substantially  difTeren- 
tiated  an  their  facts  from  the  case  at  bar. 
Other  cases  cited  bj-  appellant  are  in  point 
only  to  the  extent  that  they  hold  in  a  gen- 
eral waj  that  promissory  warranties  are 
often  conditions  subsequent,  and  courts 
should  apply  to  them  the  doctrine  that  ob- 
tains in  adjudging  forfeitures,  which  means, 
wfl  take  it,  that  the  court  will  hold  such 
conditions  satisfied  by  substantial  compli- 
ance. No  case  that  we  have  seen  goes  to 
the  length  of  holding  a  series  of  separate 
invoices,  covering  a  considerable  period  of 
time  during  which  many  transactions  may 
have  been  had,  may,  by  the  insured,  be 
made  to  do  service  for  the  itemized  inven- 
tory demanded  by  the  insurer  as  a  condi- 
tion of  liability,  and  yielded  by  the  in- 
sured in  the  beginning  as  a  legitimate  and 
reasonable  stipulation.  Now,  appellant's 
replications  were  so  framed  that  the  in- 
voices of  which  they  speak,  and  upon  which 
40  L.R.A.(N.8.) 


he   relied   as   a   substantial    equivalent   for 

the  inventory  which  he  agreed  to  take  with- 
in thirty  days,  may  have  been  strung  along 
over  a  time  largely  in  excess  of  the  thirty- 
day  period  stipulated  for  the  taking  of  an 
inventory  in  any  event;  and,  if  the  policy- 
sued  on  is  to  be  taken  as  dated  from  the 
time  when  plaintifT'i  assignor  began  busi- 
ness, then  the  better  part  of  a  year.  That 
was  not  a  compliance  with  the  contract  on 
the  part  of  the  insured,  and  any  liberality 
of  construction  wbich  would  dispense  with 
its  plain  terms  in  favor  of  the  insured 
would  make  a  contract  for  the  parties 
wbich  tbey  saw  fit  not  to  make  for  them- 
selves. There  was  no  error  in  Bustaiuing 
demurrers  to  those  replications  going  to 
the  points  discussed  above.  Southern  F. 
Ins.  Co.  V.  Knight,  111  Qa.  622,  52  ULA. 
70,  78  Am.  St.  Sep.  216,  36  S.  E.  821; 
Fire  A^so.  of  Philadelphia  v,  Masterson, 
25  Tex.  Civ.  App.  618,  61  8.  W.  962;  Rob- 
erU,  W.  £  T.  Co.  v.  Sun  Mut.  Ins.  Co.  19 
Tex.  Civ.  App.  338,  48  S.  W.  659;  St  Lan- 
dry Wholesale  Mercantile  Co.  v.  New 
Hampshire  F.  Ina.  Co.  114  1«.  146,  38  So. 
87,  3  Ann.  Gas.  821;  2  Cooley,  Briefs  on 
Insurance,   1820. 

Several  of  the  special  replications  set 
up  a  waiver  of  the  alleged  breach  of  the 
iron-safe  clause  in  that  defendant,  after 
knowledge  that  the  insured  bad  not  taken 
an  inventory  as  required  by  the  iron-safe 
clause  of  the  policy,  recognized  and  treat- 
ed the  policy  as  binding  and  entered  into 
negotiations  with  plaintiff,  as  receiver  in 
bankruptcy  of  the  estate  of  the  insured, 
for  an  adjustment  of  the  loss,  in.  conse- 
quence of  which  negotiations  the  said 
receiver  incurred  much  trouble  and  ex- 
pense. Defendant's  special  rejoinder  aa 
amended  brought  forward  a  nonwaiver 
agreement  entered  into  between  the  in- 
sured and  the  insurer  after  the  loss,  and 
in  view  of  a  proposed  investigation  of  the 
fire  and  a  determination  of  the  amount  of 
the  loss.  The  point  tAkeu  against  the  re- 
joinder is  that,  after  proceedings  in  bank- 
ruptcy have  been  commenced,  the  bankrupt 
can  do  notbing  in  derogation  of  the  inter- 
ests of  the  estate.  If,  at  the  tine  the  non- 
waiver agreement  was  entered  into, — that 
is,  at  a  time  between  the  commencement  of 
the  bankruptcy  proceedings  and  the  appoint- 
ment of  a  receiver, — the  power  to  make 
such  agreement  resided  anywhere,  it  was 
with  the  parties  to  this  suit.  The  amend- 
ed rejoinder  makes  the  receiver,  plaintiff 
here,  as  effectually  a  party  as  if  he  had 
joined  in  the  paper  writing  which  witnessed 
the  agreement  as  between  the  insurer  and 
the  insured  bankrupt.  There  was  no  neces- 
sity that  the  agreement  should  be  reduced 
to  writing.    The  amended  rejoinder  avera: 
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"That  the  said  Bgreenient  was  Bigned  bj 
Harmoa  in  the  preeeoce  of  the  said  J.  h. 
Day,  receiver,  and  under  the  advice  of  the 
a«id  Daj,  and  vaa  so  signed  after  the  de- 
fendant's adjuster  had  stated  to  the  said 
Harmon,  in  the  presence  of  the  said  Day, 
that  he  would  not  proceed  in  the  investi- 
gation of  the  loss  until  the  defendant  was 
protected  against  waivers  of  forfeiture  by 
agreement."  The  defendant  company  had 
a  right  to  investigate  tbe  loss  with'iut 
waiving  forfeitures;  but  in  view  of  the  fa- 
cility with  which  the  courts  have  predicated 
waivers  on  the  slightest  inconvenience 
caused  to  the  insured,  prudence  i^uired 
the  Donwaivcr  agreement  if  in  fact  there 
was  no  intent  to  waiT«.  On  the  facts  stat- 
ed in  the  rejoinder  we  do  not  perceive  that 
the  nonwaiver  agreement  was  in  deroga- 
tion of  any  just  interest  of  the  estate.  The 
question  of  forfeiture  was  an  open  one.  If 
there  had  been  a  forfeiture,  the  estate 
bad  no  just  claim  to  be  prejudiced.  If,  on 
the  contrary,  there  had  been  no  forfeiture, 
the  agreement  operated  for  the  benefit  of 
tbe  estate  by  expediting  a  just  estimate 
of  the  loss.  Of  such  an  agreement  we  think 
it  may  be  safely  said  that  it  estopped  the 
estate  and  those  representing  it  to  subse- 
quently deny  its  force  and  effect  in  a  suit 
brought  lor  the  benefit  of  the  estate. 

On  the  first  decision  of  this  case  it  was 
held  that  demurrers  to  plaintiff's  several 
special  replications  bad  been  properly  sub- 
tained.  On  rehearing,  the  other  members 
of  tbe  court  are  of  opinion  that  the  demur- 
rer to  special  replication  C  should  have 
been  overruled.  They  put  their  conclu- 
sion on  the  averment  of  the  replication 
that,  at  the  time  of  the  transfer  of  the 
policy,  defendant's  agent  had  notice  of  tbe 
fact  that  no  inventory  would  be  kept.  This, 
tliey  bold,  amounted  to  a  modification  of 
the  original  policy  contract,  effective  to 
eliminate  therefrom  the  stipulation  for  an 
inventory.  On  this  point  J  am  unable  to 
agree,  but  refrain  from  any  statement  of 
my  reasons.  It  results  from  tbe  prevailing 
opinion  that  the  judgment  must  be  re- 
Reversed  and  remanded. 


Smjte,  J.,  dissents  in  part. 

Dowdcll,  Ch.  J.,  not  sitting. 

Application  for  feconcl  rehearing  denied. 
Mav  1.  1912. 
40  L.R.A.(N.S.) 


ARKANSAS  SUPREME  COtJRT, 

LIZZIE  O'KAMS,  AppL, 
WALTER  O'KANE. 


(—  Ark.  ■ 


,  147  S.  W-  73.) 


Divorce  —  habitual    drnnkeaDees  —  deB- 
nidon. 

To  come  within  the  operation  of  a  itatute 
allowing  a  divorce  for  habitual  drunken- 
ness, ope  need  not  be  constantly  drunk  or 
incapacitated  from  transacting  his  busi- 
ness; it  being  sufficient  if  he  has  the  fixed 
habit  of  frequently  and  repeatedly  getting 
drunk  when  opportunity  offers,  or  has  lost 
the  will  power  to  resist  temptation  in  that 
respect. 

(April  29,  1912.) 

1  PPEAL  by  complainant  from,  a  decree 
A  of  the  Chancery  Court  for  Franklin 
County  dismissing  a  complaint  filed  to  se- 
cure a  divorce  on  the  ground  of  habitual 
drunkenness.     Reversed. 

Tha  facta  are  stated  in  the  opinion. 

Messrs.  W.  W.  Cotton,  R.  J.  White, 
and  Sellers  &  Sellers,  for  appellant: 

One  may  be  an  habitual  drunkard,  and 
still  be  able  to  attend  to  his  usual  business. 

Brown  v.  Brown,  38  Ark.  324;  Page  v. 
Page,  43  Wash.  2S3,  6  L.R.A.(N.S.)  914, 
117  Am.  St.  Rep.  1054.  80  Pac.  582;  Walton 
T.  Walton,  34  Kan.  195,  8  Pac.  110;  Maga- 


Jfote.  —  Who   4a   an   habUiial   drvnkard 

uHthin  the  meaning  of  divorce  lau-f. 

The  earlier  cases  upon  this  question  are 
collected  in  notes  to  Dennis  v.  Dennis,  34 
L.R.A.  44fl,  and  Page  v.  Page,  0  L.R.A. 
(N.S.f  914. 

Being  occasionally  under  the  influence  of 
intonicants  is  not  habitual  drunkenness. 
Rapp  V.  Rapp,  149  Mich.  218,  112  N.  W. 
709;  Lenti  v.  Lenti,  —  Mich.  — ,  137  N. 
W.  229;  Smith  v.  Smith,  —  Mich.  — ,  137 
N.  W.  B44;  Donley  v.  Donley,  150  Mo.  App. 
eoO,  131  S.  W.  358. 

Nor  is  habitual  drunkenness  shown  by 
habitual,  but  moderate,  nae  of  intoxicating 
liquors.  Bain  v.  Bain,  79  Neb.  711,  113  N. 
W.  141. 

In  Tarrant  T.  Tarrant,  158  Mo.  App.  725, 
137  S.  W.  68,  it  is  held  that  habitual  drunk- 
eniieas  is  catablished  by  showing  that  tbe 
party  has  by  frequent  indulgence  lost  tbe 
power  or  will  to  control  his  appetite  for 
intoxicating  liquors.  It  is  not  necessary  to 
show  that  ne  is  continually  intoxicated  or 
that  he  has  a  habit  of  getting  drunk  during 
the  usual  business  hours  of  the  day  or  that 
his  dmnkcnnesB  incapacitates  him  from  per- 
forming the  duties  of  his  profession  or  busi- 

Carrett  v.  Garrett.  252  111.  318,  96  N,  E. 
862.  reversing  160  III.  App.  321,  defines 
habitual  drunkenness  as  "an  irresistible 
habit  of  getting  drunk;     t    ...  an  lnv«l- 
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hg,j  V.  ITagatiar,  35  Mich.  210;  Tarrant  *. 
Tarrant,  156  Mo.  App.  725,  137  8,  W.  66; 
Sitton  V.  Grand  Lodge  A.  O.  U.  W.  84  Mo. 
App.  208 ;  Richards  t.  Bicharda,  19  111.  App. 
406. 

Mr.  Sam.  R.  Chew,  for  appellee: 

One  is  addicted  to  habitual  dninkenneM 
who  haa  a  fixed  habit  o(  frequentl)'  being 
drunk. 

Brown  v.  Brown,  38  Ark.  324. 

Habitual  drunkenaeSB  alone  would  not 
be  Hufficient  to  warrant  the  court*  of  this 
state  in  severing  the  conjugal  ties,  but  the 
drunkenness  must  be  habitual  for  a  space 
of  one  jeaT,  and  be  or  become  the  causa 
of  rendering  the  marital  state  of  the  com- 
plaining partj  intolerable. 

Rose  V.  Rose,  9  Ark.  507. 

Hart,  J.,  delivered  the  opinion  of  the 

Plaintiff,   Lizzie   O'Kane,   instituted  this 

action  for  divorce  against  the  defendant, 
Walter  O'Kane,  in  the  chancery  court,  and 
for  cause  charged  tliat  the  defendant  had 
been  addicted  to  habitual  drunkenness  for 
the  period  of  one  ;ear  prior  to  the  com- 
mencement of  the  action.  Subsequentlj  she 
filed  an  amendment  to  her  complaint,  in 
which  she  charged  him  with  adultery.  The 
defendant  answered  and  denied  the  allega- 
tions of  the  complaint,  and  for  grounds  of 
cross  complaint  charged  his  wife  with  adul- 
tery. The  chancellor  dismissed  both  the 
complaint  and  cross  complaint  for  want  of 
equity.  They  bad  one  child,  a  girl  about 
seven  years  of  age,  and  the  mother  was 
awarded  her  custody,  with  the  right  of  the 
father  to  visit  the  child  on  all  proper  occa- 
sions.   The  case  is  here  on  appeal. 

Our  statute  provides  that  where  either 
party  shall  be  addicted  to  habitual  drunk- 
enness for  the  space  of  one  year,  it  shall  be 
a  ground  for  divorce.  Kirhy's  Dig.  §  2872. 
Bonvier  in  his  Law  Dictionary  defines  an 
habitual  drunkard  to  be  a  person  given  to 
inebriety  or  the  excessive  use  of  intoxicat- 
ing drink,  who  has  lost  the  power  or  will, 
hy  frequent  indulgences,  to  control  his  ap- 
petite for  it.    In  regard  to  this  question  in 


tlie  cas«  of  Brown  t.  Brown,  36  Ark.  3U, 
Mr.  Justice  Harrison,  speaking  for  the 
court,  said:  "Habitual  drunkenness  or  the 
degree  or  course  of  intemperance  that 
amounts  to  it,  cannot  be  exactly  defined. 
We  may,  however,  say  in  general  terms  that 
one  is  addicted  to  habitual  dmulcennesR 
who  has  a  fixed  habit  of  frequently  getting 
drunk,  and  he  may  be  so  addicted  though 
be  may  not  oftener  be  drunk  than  sober, 
and  may  be  sober  for  weeks"  (citing  author- 
In  the  case  of  Burns  v.  Burns,  13  Fla. 
369,  the  court  said  that  the  charge  of  ha- 
bitual intemperance  or  drunkenness  within 
the  meaning  of  the  divorce  laws  evidently 
referred  to  a  persistent  habit  of  becoming 
intoxicated  through  the  use  of  strong 
drinks,  thus  rendering  the  party's  presence 
in  the  marital  relation  disgusting  and  in- 
tolerable. Rose  V.  Rose,  9  Ark.  507;  Maga- 
hay  V.  Magahay,  35  Mich.  210. 

In  the  httter  case  the  court  held  that  one 
who  has  the  habit  of  indulging  in  intoxicat- 
ing liquors  so  firmly  fixed  that  he  becomes 
intoxicated  as  often  as  the  temptation  is  . 
presented  to  him  is  an  habitual  drunkard 
within  the  meaning  of  the  divorce  laws. 
The  court  said:  "He  either  makes  no  vig- 
orous eSort  to  resist  and  overcome  the 
habit,  or  his  will  has  become  so  enfeebled 
by  indulgence  that  resistance  is  impossihie." 
To  be  an  habitual  drunkard  within  the 
meaning  of  the  divorce  laws,  a  person  does 
not  have  to  be  constantly  drunk,  nor  neces- 
sarily incapacitated  from  transacting  hie 
business.  It  is  sufficient  if  he  has  a  fixed 
habit  of  frequently  and  repeatedly  getting 
drunk  when  the  opportunity  presents  itself, 
or  has  lost  the  will  power  to  resist  tempta- 
tion in  that  respect.  The  transcript  in  this 
case  contains  over  1,000  typewritten  pages, 
and  no  useful  purpose  could  be  servM  hy 
setting  out  the  testimony  in  detail,  and  com- 
menting at  length  upon  it.  We  deem  it  suf- 
ficient to  stale  that  we  have  carefully  read 
and  considered  the  testimony,  and  have 
come  to  the  conclusion  that  a  clear  prepon- 
derance of  the  evidence  establishes  the  fact 
that  the  defendant  was  an  habitual  drunk- 


untary  tendency  to  become  intoxicated, 
which  is  acquired  by  frequent  repetition, — 
such  a  frequent  indulgence  to  excess  as  to 
show  a  formed  habit  and  inability  to  con- 
trol the  appetite." 

And  Schaub  v.  Schaub,  117  1a.  727,  42 
So.  246,  defines  habitual  intemperance  as 
"the  custom  or  habit  of  getting  drunk;  the 
constant  indulgence  in  such  stimulants  as 
wine,  brandy,  and  whisky,  whereby  intoxi- 
cation is  producpd;  not  the  ordinary  use, 
but  the  habitual  abuse  of  them.  The  habit 
should  be  actual  anij  confirmed," — and 
holds  that  such  habitual  intemperance  is 
not  proven  bv  evidence  that  the  party  wt^ 
40  L.R.A.(N.S.) 


a  frequenter  of  barrooms  during  his  leisure 
hours,  and  drank  beer,  but  not  to  the  degree 
of  intoxication,  though  at  times  he  waa  un- 
der its  influence  to  the  point  of  loquacity 
or  ill  humor,  there  being  nothing  to  show 
that  his  usual  mental  condition  was  abnor- 
mal, or  that  he  was  incapacitated  for  hia 
daily  work. 

In  McMahon  v.  McMahon,  170  Ala.  338, 
64  So.  165,  it  is  held  that  a  statute  pro- 
viding for  divorce  "for  becoming  addicted 
after  marriage  to  habitual  drunkenness" 
does  not  apply  it  a  party  overcomes  the 
habit  for  a  reasonable  period  before  any 
steps  are  t«hen  for  a  divorce,         R.  L,  S. 
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ard,  &ad  thkt  the  cbaDoellor-  erred  in  dl«- 
misBing  the  complaint  for  want  of  equity. 

On  the  question  of  the  plaintiff's  adul- 
tery, we  have  carefnily  examined  and  con- 
sidered the  evidence  pertaining  to  that  also, 
and  are  of  the  opinion  that  a  preponder- 
anoe  of  the  evidence  does  not  establish  it. 
Hence  the  chancellor  was  right  in  dismis- 
sing the  cross  complaint  for  want  of  equity. 
We  are  also  of  the  opinion  that  the  chan- 
Mllor  did  not  err  in  awarding  the  custody 
of  the  little  girl  to  the  mother. 

It  follows  that  the  decree  of  the  chancel- 
lor, in  BO  far  as  it  dismissed  tlie  complaint 
of  the  plaintiff  for  want  of  equity,  was  er- 
roneous, and  the  case  will  be  remanded, 
with  directions  to  grant  the  prayer  of  the 
complaint  on  the  ground  of  drunkenDeas. 
The  court  will  also  proceed  to  set  apart  to 
plaintifl',  in  accordance  with  the  terms  of 
the  statute  governing  in  such  eases,  one 
third  of  her  husband's  property,  and  shall 
also  allow  a  reasonable  fee  to  plaintiff's 
solicitors  for  services  in  this  cause,  the  sam« 
to  be  paid  out  of  defendant's  property  be- 
fore division  as  aforesaid.  The  chancellor's 
order  for  alimony  i^ill  be  continued  until 
final   decree   is  entered   on  remand   of   the 


KICHIOAN  SUPREBfK  OODRT. 

GATHBRINE  BBOWN,  Appt., 
PEOPIil'S  NATIONAL  BANK. 
(—  Mich.  —,  138  N.  W.  600.) 

Bank  —  draft  —  forged  lndorseni«nt  tiy 

attorney. 

1.  A  bank  which  cashes  a  draft  npon  in- 
dorsement  of  the  payee's  name  by  his  at- 
torn ey-at-Iaw,  who  has  it  in  his  possession, 
is  bound  to  make  good  the  loss  to  the  payee. 

Sote.—BeUty  In  (jiving  notice  of  lor- 
gery  aa  estoppel  of  trae  owner  to  re- 
cover afiainat  ■party  ichloft  has  paid 
paper  on  a  forged  Indoreement. 

There  are,  of  course,  many  cases  on  the 
duty  of  a  depositor  to  notify  the  hank  of 
the  fact  that  checks  paid  by  it  and  charged 
to  his  account  were  forgeries  (as  to  which, 
see  notes  in  27  L.It.A.  420;  30  L.R.A.  639; 
7  L.R.A.(N.S.)  744;  and  EO  L.R.A.fN.S.) 
79);  but  comparatively  little  authority  on 
the  question  presented  in  Bhowit  v.  Peo- 
ple's Nat.  Ba^k,  sb  to  estoppel  of  the  true 
owner  of  paper  to  recover  on  the  sama 
against  a  bank  which  had  previously  paid 
it  to  another  on  a  forced  indorsement,  be- 
cause of  delay  in  notifying  the  bank  of  the 

In  States  v.  First  Nat  Bank,  203  Pa.  SO, 
«  L.R.A.(N.S.) 


Forgery  —  (allure  to  notl^  tMdk  —  «•- 
toppeL 

2.  One  having  notice  of  facts  sufficient  to 
put  him  on  inquiry  as  to  the  forged  in- 
dorsement by  his  attorney  of  a  draft  in  his 
favor,  at  a  time  when  the  hank  has  aa«eta 
of  the  attornev  in  ita  possession  sufficient 
to  protect  itself,  and  who  attempts  to  col- 
lect the  money  from  the  attorney,  and  fails 
to  notify  the  bank  until  after  it  has  parted 
with  the  assets,  is  estopped  to  look  to  the 
bank  for  reimbursement. 

Prlnolpal    and    agent  —  oollectloa    by 
forgery  —  knowledge  —  notice. 

3.  The  knowledge  as  to  the  forgery  of  an 
indorsement  on  a  draft  gained  by  an  agent 
with  authority  "to  try  and  collect"  the 
amount  of  it  from  the  one  perpetrating  the 
forgery  is  that  of  the  principal  so  as  to 
estop  him  from  looking  to  the  bank  which 
cashed  the  draft,  if  notice  of  the  forgery 
is  not  given  it  until  after  it  has  parted 
with  the  securities  from  which  it  might 
otherwise  hava  protected  itself. 

(May  31,  JOJB.) 

APPEAL  by  plaintiff  on  a  case-made  from 
a  judgment  of  the  Circuit  Court  for 
Jackson  County  In  defendant's  favor  in  an 
action  brought  to  recover  the  proceeds  of  a 
draft  which  had  been  cashed  by  defendant 
on  a  forged  Indorsement.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Grove  H.  Wolcott,  for  appellant: 

Recovery  in  case  of  a  forged  indorsement 
depends  upon  common-law  rules. 

First  Nat.  Bank  v.  Bank  of  Windermere, 
10  L.R.A.(N.S.)  49,  note  1. 

Defendant  bank  paid  the  money  to  Camp- 
bell at  its  peril. 

6  Cvc.  64B,  note  44;  Harmon  v.  Old  De- 
troit Nat.  Bank,  163  Hich.  73,  17  L.ItA. 
(N.B.)  614,  126  Am.  St.  Rep.  407,  116  N.  W. 
617 ;  Central  Nat.  Bank  v.  National  Metro- 
politan Bank,  81  App.  D.  0.  391,  17  L.R.A. 
(N.8,)-B23. 

The  agency  of  Charles  J.  Smith  was  spe- 

62  Atl.  13,  where  a  son  as  executor  of  his 
father's  estate  sent  a  draft  to  the  order 
of  his  sister  in  payment  of  a  legacy,  be- 
lieving her  living  when  in  fact  she  was 
dead,  and  the  draft,  coming  into  posses- 
sion of  deceased's  sister,  was  cashed  at  a 
local  bank  on  a  forged  indorsement,  it 
was  held  that  the  executor  could  not  re- 
cover from  the  bank  the  amount  of  the 
draft,  where  he  waited  nearly  four  years 
after  discovering  tlie  fraud  before  notifying 
the  bank  that  the  draft  had  been  paid  on  a 
forged  indorsement,  and  had  by  his  own  act 
induced  the  bank  to  issue  the  draft  to  a 
dead  person,  thus  paving  the  way  for  a  per- 
petration of  the  fraud.  "Both,  It  is  of  course 
conceded,"  said  the  court  "are  innocent  vic- 
tims; but  the  bank  became  so  because  It  was 
induced  to  act  by  States  lexecutor].  It  did 
nothing  of  its  own  motion.   .   .   .,  It  )■  suf- 


UIcmaAN  8UPREUE  COURT. 


Hay, 


cial,  »Dd  be  could  not  go  beyond  it  >iid  bind 
the  pUiatiET  by  failing  to  give  defendaiit 
notice  of  the  forgeiy. 

MeehMD,  Agency,  g  .268. 

Where  one  of  two  innocent  pereons  must 
auffer  by  the  act  of  a  third,  he  who  has  ' 
abled  Buch  person  to  occaaion  the  low  must 
Ruatain  it. 

2  Herman,  Estoppel,  p.   1145;    Feck 
Bank  of  America,   16   R.  I.   TIO,   7   L.R.A. 
631,   19   Atl.  360;   Woods  r.  Colony  Bank, 
114  Qa.  683,  sa  LJI.A.  031,  40  S.  E.  7Z0. 

The  defendant  did  not  obtain  the  draft  in 
good  faith.  Its  loss  and  that  of  plaintifl 
was  occasioned  by  its  own  negligence.  There 
can,  therefore,  be  no  ground  of  estoppel 
against  plaiutift  in  the  absence  of  deceit  or 
misrepresentation. 

10  Oye.  741,  74T;  Tolman  v,  American 
Nat.  Bank,  22  R.  I.  462,  G2  L.R.A.  879,  S4 
Am.  St.  Rep.  860,  48  AU.  480. 

Mr.  Ttaomaa  E.  Barkworth  for  appellee. 

Steere,  J.,  delivered  the  opinion  of  the 

This  is  an  action  of  assumpsit,  in  which 
plaintiff  seeks  to  recover  the  sum  of  {608.37, 
with  interest  from  the  4th  of  June,  1907, 
by  reason  of  defendant  having  cashed  a 
draft  on  that  date,  payable  to  her  order, 
on  which  her  name  had  been  forged. 

This  draft  was  for  plaintiff's  distributive 
share  of  her  father's  estate,  sent  from 
Washington,  District  of  Columbia,  to  her 
attorney,  in  Jackson,  Michigan,  who  forged 
her  indorsement^  drew  the  money,  and  ap- 
propriated it. 

ficient  to  know  that,  after  she  was  dead,  he 
requested  the  bank  to  issue  ita  draft  pay- 
able to  her  order,  as  if  she  were  living,  aod 
that,  having  allowed  himself  to  be  deceived, 
he  continued,  though  not  intending  to  do  so, 
tin  deception  upon  tlie  bank.  But  for  tliis 
deception  upon  it,  the  bank  can  justly  be 
heard  to  complain  that  its  draft  would  not 
have  been  issued  and  the  plaintiff  would 
not  now  be  suing;  it.  If  there  were  no  other 
reason  why  be  should  not  recover,  he  is  con- 
fronted with  the  rule  that,  as  between  two 
innocent  parties,  he  who,  by  first  acting, 
makes  loss  possible  by  inducing  the  other 
to  act.  must  bear  it."  It  may  be  observed 
that  the  superior  court  (17  Pa.  Super.  Ct. 
256)  placed  its  decision  in  favor  of  the 
bank  on  the  doctrine  established  by  Land 
Title  A  T.  Co.  v.  Northwestern  Nat.  Bank, 
106  Pa.  230,  50  L.RjV.  75,  79  Am.  St.  Rep. 
717,  46  Atl.  420.  and  other  cases  cited  in 
notes  in  50  L.R.A.  76.  17  L.R.A.  (N.S.)  514, 
and  38  L.R..4.(N.S.)  1111,  to  the  effect  that 
a  bank  is  protected  in  paying  paper  to  the 
person  to  whom  it  was  issued,  although  he 
was  an  impostor,  and  did  not  bear  the  name 
hy  which  the  payee  or  indorsee  was  de- 
scribed. The  supreme  court,  however,  did 
not  deem  it  nei^ssary  to  consider  that  ques- 
40  L.R.A.(N.S.) 


Under  a  pie*  of  the  general  issue,  notice 
was  given  «(  special  matters  of  defense,  as 

"(1)  That  the  said  plaintiff,  after  having 
received  doe  notice,  and  having  knowledge, 
on  or  about  Hay  1,  1908,  that  the  check  or 
draft  mentioned  in  plaintiff's  declaration 
had  been  paid  by  defendant  bank  to  Robert 
Campbell,  without  notice  that  the  signa- 
ture, purporting  to  be  that  of  plaintiff,  in- 
dorsed thereon  was  not  her  true  and  genu- 
ine signature,  did  not  give  to  said  defendant 
bank  notice  of  her  claim  with  respect  there- 
to, or  of  the  fact  that  her  purported  signa- 
ture thereto  was  not  genuine,  and  that  said 
bank  had  no  notice  thereof  until  August  2, 
1909,  and  that  in  the  meantime  said  bank 
had  surrendered  to  said  Campbell  property 
in  its  possession  out  of  which  it  might  have 
saved  itself  from  loss,  had  such  notice  of 
plaintifTs  claim  been  had  by  it. 

"(S)  That  said  plaintiff,  having  knowl- 
edge or  notice  that  said  bank  had  cashed 
said  draft  bearing  the  purported  signature 
of  said  plaintiff,  elected  to  follow  her  claim 
against  Robert  Campbell,  the  party  nego- 
tiating said  draft,  and  to  took  to  him  for 
repayment  therefor,  and  did  not  for  a  long 
time  make  any  claim  against  said  bank,  or 
seek  to  hold  said  bank  liable  to  her  on  ac- 
count thereof;  and  said  bank,  without  no- 
tice of  said  plaintiff's  claims  or  of  the  false 
character  of  said  plaintiff's  purported  eig- 
natuie,  was  prejudiced  thereby  by  tlte  sur- 
render hy  it  to  said  Campbell  of  certain 
property  of  value  more  than  enough  to  have 
satisfied   said   obligation,   which   aaid   sur- 

tion,  but,  as  indicated,  was  of  the  opinion 
that  the  plaintiff  had  in  any  event  lost  his 
right  to  recover  by  his  conduct  after  learn- 
ing of  the.  fraud  and  forgery.  In  Schnabel 
V.  Hanover  Nat.  Bank,  137  N.  Y.  Bupp.  727, 
an  action  by  the  owner  of  a  check  which 
had  been  paid  to  his  employee  on  a  forged 
indorsement,  against  the  drawee  for  con-  ' 
version,  the  court  said  that  the  duty  to  give 
the  drawee  bank  notice  that  the  plaintifFs' 
employee  had  been  forging  checks  payable 
to  plaintiffs'  order,  if  it  existed  at  all,  could 
not  under  any  circumstances  arise  until  the 
plaintiffs  had  knowledge  of  the  facts,  or  had 
been  guilty  of  negligence  so  gross  as  to  pre- 
clude them  from  asserting  a  lack  of  knowl- 
edge; and  that  the  allegations  in  the  answer, 
that  plaintiffs  had  "knowledge,  or  means  of 
ascertaining,  or  notice  or  knowledge  of  facts 
sufficient  to  put  them  on  inquiry  as  to  tha 
facts,"  were  insufficient  and  demurrable. 

Generally,  as  to  the  right  of  drawee  of 
forged  check  or  draft  to  recover  money  paid 
thereon,  including  the  question  as  to  the 
effect  of  failure  to  give  notice  of  the  forgerr, 
see  notes  in  10  L.R.A.(N.S.)  49;  2.?  L.R.A. 
(N.S.)  1308;and29L.R.A.(N.S.)  100. 
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render  wai  made  in  ignorance  of  any  claim 
aaserted  bj  said  plaintiff  against  aaid  de- 
fendant arising  therefrom." 

Defendant  bad  judgment  at  the  circuit, 
and  tbe  Action  ia  Temoved  to  this  court  on 
a  case-made. 

From  the  Btat«ment  of  facts  found  by  the 
court,  it  appears  that  Bobert  Campbell,  an 
attorney  of  Jackson,  Michigan,  having  suc- 
ceeded to  the  businesB  of  the  lav  partner- 
ship of  which  he  had  previously  been  a 
member,  and  vrhich  had  been  dissolved 
pending  this  collection,  hj  virtue  of  con- 
tract relations  with  plaintilT,  in  the  latter 
part  of  May,  1907,  received  from  the  ad- 
ministrator of  her  father's  estate  a  draft 
reading  as  follows,  with  indorsements  sub- 
sequently made  by  him; 

tflOS.       Washington,  D.  C,  May  27, 1907. 

Pay  to  the  order  of  Catherine  Schilling 
1606.37  six  hundred  eight  and  S^ioo  dol- 
Ura. 

Fred  E.  Echelberger,  Trust  Officer. 
Thomas  Parker,  President. 
To  the  Columbia  National  Bank,  Wash- 
ingtoD,  D.  C. 
Paid  June  7th,  1907. 
Indorsements:     Catharine  Schilling. 
Robert   Campbell. 

This  was  for  her  one  third  of  the  money 
which  said  law  Arm  had  been  employed  to 
collect.  Beside  the  plaintiff,  whose  name  at 
that  time  was  Catherine  Schilling,  were  a 
brother  and  sister,  who  were  each  entitled 
to,  and  awarded,  a  like  sum.  By  the  teniiB 
of  a  written  contract  with  the  firm  of 
which  Campbell  was  a  member,  the  attor- 
ney was  entitled  to  retain  thirty  per  cent 
as  collection  fees,  upon  the  whole  amount 
collected. 

The  plaintiff's  brother  and  sister  were  res- 
idcDte  of  Michigan,  and  each  duly  received 
from  Campbell  the  amount  to  which  they 
were  entitled, — $i26, — being  $608.37,  less  30 
per  cent.  The  plaintiff,  however,  lived  in 
North  Dakota,  and  never  received  her  share, 
although  she  had,  in  May,  1907,  signed  and 
acknowledged,  before  a  notary,  a  receipt  to 
the  administrator  for  the  same.  About 
year  afterward,  she  wrote  to  her  brotlit 
Captain  Charles  J.  Smith,  in  Jackson,  that 
she  had  not  yet  received  her  share  of  the 
estate.  Smith  called  upon  Campbell  for  an 
explanation,  and  was  assured  by  Campbell 
that  the  money  bad  not  yet  been  collected. 
Not  satisQed  with  Campbell's  conduct  in 
the  matter,  Smith  then  wrote  to  the  ad- 
ministrator, Washington  Loan  £  Trust 
Company  of  Washington,  District  of  Co- 
lumbia, and  learned  from  it  that  the  money 
had  been  sent  to  Campbell  by  draft  drawn 
payable  to  plaintiCTB  order.     His  further 


inquiries  in  Jackson  developed  that  the 
draft  was  paid  by  the  People's  National 
Bank,  defendant  herein,  to  Campbell  on 
June  4,  1907.  Shortly  after  receiving  the 
letter  from  the  administrator.  Smith  called 
upon  Camptiell,  and  told  him  that  he  had 
learned  that  he  (Campbell)  had  received 
plaintiff's  draft,  Campbell  then  admitted 
that  he  had  received  the  money,  and  inti- 
mated that  if  he  had  indorsed  Mrs.  Schill-  ' 
ing's  name  upon  the  draft  he  had  a  right, 
as  her  attorney,  to  do  so,  but  at  the  same 
time  promised  to  settle  the  claim  with  Mr. 
Smith,  which  promise  he  never  fulfilled. 
On  June  1,  1908,  Smith  wrote  hia  sister 
the  following  letter: 

Jacksoti,  June   1,   190S. 
My  Dear  Sister:  — 

Yours  at  hand.  I  have  a  letter  from  the 
administrator  stating  full  facta.  Campbell 
has  drawn  your  money  from  the  bank  here 
the  4th  day  of  last  June,  1907,  and  he  has 
kept  it.  Now,  sister,  I  have  counsel  here 
and  they  say  to  make  him  pay  the  full 
amount  of  $603.37.  His  contract  calb  for 
30%  of  that  amount.  He  has  broken  his 
contract,  and  we  have  bim.  Just  leave  that 
to  me.  Don't  accept  anything  else.  I 
have  been  under  some  expense  and  I  know 
you  will  make  it  right  with  me.  This  man 
Campbell  has  done  wrong.  He  wanted  to 
bribe  me  this  morning  by  offering  me  mon- 
ey, asking  me  how  much  he  owed  me.  I 
will  not  accept  anything  from  him.  J  want 
you  to  write  just  as  soon  as  you  get  this 
and  let  me  know  just  what  you  are  doing. 
Have  Winterer  write  me.  Vou  can  make 
him  pay  the  full  amount,  with  interest. 
Katie,  don't  accept  anything  else.  Have 
Winterer  write  him  to  that  effect,  for  I  have 
proof  here  to  land  him  to  prison,  and  he 
knows  it.  I  saw  him  this  morning,  and  be 
said  he  would  pay  over  the  money  in  one  or 
two  days.  Now  Katie,  let  me  know  just 
what  you  want  me  to  do,  for  I  am  here  and 
I  will  save  you  alt  the  expense  I  can. 
Your  brother, 

Capt.  C.  J,  Smith, 

235  E.  Wesley. 

P.  S. — 1  hope  you  get  this  letter  before 
you  receive  the  money  which  he  will  try 
to  settle  for,  about  $400.26.  Don't  do  it. 
If  the  bar  association  gets  hold  of  him,  it 
will  be  all  off  with  him. 

C.  J.  S. 

In  reply,  plaintiff  requested  her  brother 

to  try  and  collect  her  money  for  her,  and 
use  his  own  judgment  as  to  what  proceed- 
ings to  take. 

By  a  letter  of  May  20,  1903,  Smith  had 
learned  from  the  Trust  Company  of  Wash- 
'  iogtoD,  District  of  Columbia,  that  Caf 
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bell  had  refjuested  the  araft  for  Cathoriue 
Schilling's  share  to  be  made  payable  to  his 
order;  but  the  same  had  been  previously 
sent  to  him,  drawn  payable  to  her  order. 
On  June  25,  1908,  Campbell  iras  arrested  on 
Smith 'i  complaint  for  embezzling  tlie  pro- 
ceeds of  said  draft.  While  in  jail,  he  sent 
for  Smith,  and  an  interview  was  had  at 
nhich  the  sheriff,  prosecuting  attorney,  and 
F.  H,  Helmer,  cashier  of  defendant,  were 
present.  Helmer,  in  behalf  of  Campbell, 
offered  to  pay  Smith  the  amount  of  the 
draft,  less  30  per  cent  for  attorney's  fees 
specified  in  the  contract  for  collectton,  pro- 
posing in  that  connection  some  kind  of  a 
paper  for  Smith  to  sign,  the  contents  of 
which  are  not  shown.  Smith  declined  to 
sign  the  same,  stating  he  had  no  counsel, 
and  he  was  not  paid  the  money.  The  prose- 
cuting attorney  stated  at  the  time  that 
Campbell  would  be  put  under  bonds.  The 
criminal  prosecution  is  yet  pending,  and  ha 
is  under  recogniiance  for  trial.  After  this 
interview,  nothing  further  waa  done  by 
Smith  to  effect  a  settlement  with  Campbell. 
At  the  time  the  draft  was  cashed,  Campbell 
bora  a  fair  reputation  as  a  member  of  the 
bar  and  was  a  cuetonter  of  defendant,  which 
had  in  its  possession,  until  June  27,  11)03, 
personal  property  belonging  to  him, 
amounting  to  at  least  three  times  the 
amount  of  plaintiff's  claim. 

The  indorsement  of  plaintiff's  nami 
the  draft  was  a  careful  imitation  of  her 
'  genuine  signature,  and  was  a  forgery.  No 
effort  was  made  by  the  officers  of  the  bank, 
when  it  was  cashed,  to  ascertain  whether 
or  not  it  was  genuine.  Plaintiff  never  saw 
the  draft  until  April  21,  1010,  and  first 
learned  defeiidKiit  had  cashed  it  from  her 
present  attorney,  Mr.  Wolcott,  who  was 
employed  for  her  by  her  brother,  July  14, 
1909.  Wolcott  was  unable  to  obtain  and 
examine  desired  papers,  and  inspect  tin 
draft,  until  about  August  4,  11)00,  when  hi 
advised  plaintiff  of  the  proposed  action 
and  made  written  demand  on  defendant  for 
the  amount  of  the  draft,  with  interest, 
which  was  the  first  notice  it  received  of 
her  intent  to  hold  it  responsible  on 
count  of  the  forged  indorsement.  There 
was  no  evidence  that  any  officer  of  the  bank 
was  aware  the  indorsement  was  a  forgery, 
until  that  date. 

So  far  as  the  record  dlacloses,  both  par- 
ties to  this  suit  were  innocent  of  inten- 
tional wrong  and  honest  in  this  matter; 
and  both  had  misplaced  confident  in  Camp 
bell.  Plaintiff  had  employed  -and  truetei) 
him  as  her  attorney,  lie  was  then  ai 
torney  in  fair  standing  and  a  custunii 
the  bank.  When  he  presented  to  his  bank 
the  draft,  fair  on  its  face,  apparently  in- 
dorsed by  the  payee  and  indorsed  by  bim- 
iO  Ij.R.A.(N.S.) 


self,  the  bank  naturally  cashed  tt  without 

question  on  the  strength  of  his  indorsement 
and  their  acquaintance  with  him.  As  her 
attorney,  he  had  no  authority  to  indorse 
name;  and  his  letter  to  the  adminis- 
:ir,  requesting  that  it  be  made  payable 
is  ordsr,  indicates  that  he  welt  knew 
The  power  to  indorse  checks  or  bills 
must  be  expressly  conferred;  and  his  em- 
ployment to  collect  her  claim  conferred  no 
authority  to  indoTM  a  check  or  draft  re- 
ceived in  payment  of  the  claim,  but  made 
payable  to  her.  Chatham  Nat.  Bank  t. 
Hochstadter,  11  Daly,  343.  The  indorKC- 
ment  was  an  ingenious  forgery,  and  con- 
ferred upon  the  bank  no  right  to  collect  the 
mouey  it  represented,  &Dd  no  protection  in 
cashing  it  for  him.  It  was  her  draft,  and 
could  only  be  legally  paid  on  her  indorse- 
ment. The  fact  that  Campbell  was  her  at- 
torney, and  had  it  in  his  possession,  made 
no  difference.  Prima  facie  the  loss  falls  on 
defendant;  for  a  forgery  is  a  nullity,  and 
no  protection  to  anyone.  It  is  manifest 
she  is  entitled  to  recover,  unless  she  is 
precluded  from  relying  upon  the  forgery  by 
the  defense  of  equitable  estoppel,  which  is 
urged  by  defendant,  based  on  the  claim 
that,  by  delay  and  failure  to  notify  the 
bank  within  a  reasonable  time  after  she 
knew  of  the  fraud,  and  by  making  her 
claim  against  Campbell,  and  attempting  to 
collect  it  from  him,  ehe  has  released  the 
bank  and  lost  her  right  against  it. 

The  general  rule  is  that  estoppel  arises 
against  one  who,  with  knowledge  of  the 
fact,  fails  to  give  notice  until  an  oppor- 
tunity of  recovery  on  the  forged  instru- 
ment, which  would  have  been  available  if 
prompt  notification  had  been  given,  is  lost. 
"If  a  man's  name  be  forged,  and  after  him- 
self becoming  aware  of  the  fact  be  refrain 
from  advising  the  bolder  of  the  document, 
and  by  reason  of  such  inaction  the  holder's 
position  is  changed  (by  the  death,  escape, 
or  bankruptcy  of  the  forger,  or  otberwiae), 
there  will  be  estoppel  of  the  man  whose 
name   was  forged."     Ewart,   Estoppel,   135. 

The  forged  draft  was  cashed  by  defend- 
ant June  4,  1907.  Defendant  had  in  its  pos- 
ses si  on  available  personal  property  of 
Campbell,  furnishing  it  opportunity  to  re- 
cover on  the  forged  instrument,  until  Juno 
27,  19DB.  Demand  was  first  made  upon  it 
and  notice  first  given,  in  her  behalf,  of  the 
claim  that  the  indorsement  was  a  forgery 
on  August  4,  1909;  and  it  is  concerted  that 
there  is  no  evidence  that  any  officer  of  the 
bank  knew,  before  that  date,  that  the  in- 
Bl.r\imcnt  was  forged. 

If  plaintiff  knew  it,  or  ber  agent  bad 
knowledge  of  it  imputable  to  her,  before 
June  27,  1908,  and  defendant's  opportunity 
to  recover  from  Campbell  on  the  forced  in- 
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atrument  wih  lost  through  failure  to  give 
notice,  she  is  estopped  from  futserting  thp 
forgery.  She  hud  no  positive  knowledge  of 
the  forger;  of  her  indorsement  until  after 
that  time,  but  did  know  of  enough  i&eta  to 
put  a  reaaonable  person  on  inquiry.  She 
tnew  that  she  had  receipted  to  the  admin- 
istrator for  the  money  in  May,  1007.  She 
was  adTieed  by  letter  from  her  brother,  of 
June  1,  1908,  of  CampbelUs  dishonesty; 
that  he  had  drawn  her  money  from  a  back 
in  Jackaon  on  June  4,  1907;  that  he  bad 
broken  hia  contract  and  tried  to  bribe  her 
brother.  Following  the  auggcstion  in  her 
brother's  letter  to  "just  leave  that  to  me," 
ahe  constituted  him  her  agent,  and  author- 
ized him  to  "try  and  collect  her  money,  and 
nae  his  own  judgment  a«  to  what  proceed- 
ing to  take;"  in  fact,  turned  the  whole 
matter  over  to  him,  with  full  power  to  act. 

Being  on  the  ground,  knowing  the  "full 
facta,"  and  vested  with  complete  authority 
to  represent  her  and  act  fir  <ier  in  the  mat- 
ter, be  elected  to  proceed  agaiost  Campbell, 
not  by  civil  suit,  but  by  criminal  prosecu- 
tion instituted  in  the  public  name,  presum- 
ably for  the  public  good  and  for  the  sup- 
pression of  crime,  seeking  by  criminal  proc- 
ess to  force  the  payment  of  a  private  debt 
in  contravention  of  public  I'olicy.  lie  made 
no  demand  on  defendant,  and  gave  it  no 
notice  of  the  forgery.  His  acts,  if  known  to 
defendant,  were  an  intimation  that  the 
grievance  waa  Campbell's  failure  to  pay 
her  the  money  after  be  had  obtained  it, 
not  in  the  manner  of  obtaining  it.  He  at 
that  time  knew  Campbell  had  drawn  the 
money  from  the  bank  a  year  previous,  on  a 
draft  payable  to  her  order,  not  indoi-^ed  by 
her.  He  remained  silent,  and  permitted 
defendant  to  part  with  the  property  of 
Campbell,  by  which  both  parties  could  have 
be«n  protected)  in  ignorance  of  what  he 
knew,  which,  if  communicated,  would  have 
avoided  the  loss.  It  is  the  coumion  voice 
of  our  authoritiea  that  notice  of  a  forgery 
muat  be  given  and  demand  made  without 
unreasonable  delay  after  knowledge;  and 
that  tbia  was  not  dune  by  Smith  is  patent 
from  the  conceded  facte.  "He  bad  oppor- 
tunity to  speak,  it  waa  bia  duty  to  apeak, 
and  be  failed  to  speak." 

It  ia  claimed  his  agency  waa  special, 
only  for  collection  of  the  claim,  and  such 
agency  did  not  require  him  to  give  tlie  bank 
notice;  nor  did  hie  knowledge  of  the  for- 
gery, if  he  had  any,  bind  the  plaintiff.  The 
scope  of  his  agency  was  to  act  for  and  rep- 
resent her  in  collecting  the  money,  to  collect 
which  this  suit  is  bron{;ht.  She  left  it  to 
bim  to  "try  and  collect  It,"  and  une  bia 
own  judgment  as  to  what  proceeding  to 
take.  With  that  ai.thorit.y.  l.'ia  ellorts 
were  her  efforts,  his  judgioeot  was  her  judg- 
40  L.R.A.(N.S.) 


ment,  and  his  knowledge  was  her  knowledge, 
in  all  matters   involving  that  transaction. 

"Because  of  the  identity  of  principal  and 
iigent  in  dealings  hy  the  agent  within  the 
scope  of  his  authority,  it  is  a  well  settlud, 
general  rule,  that  notice  to  an  agent  in  tbe 
course  of  bis  employment,  and  in  relation 
to  a  matter  within  the  scope  oF  his  actual 
or  apparent  authority,  ia  notice  to  his  prin- 
cipal, whether  the  agent  communicates  his 
knowledge  to  the  principal  or  not."  Clarka 
&  S.  Agency,  %  474;  Mechem,  Agency,  g§ 
718,  719. 

In  United  States  v.  National  Exch.  Bank 
[C-'O  45  Fed.  163,  it  waa  held  that  the 
neglect  of  the  drawer  of  a  check,  for  more 
than  a  month  after  discovery  that  it  had 
been  paid  upon  a  forged  indorsement,  to 
notify  a  bank  that  it  will  hold  it  respon- 
sible therefor,  releases  the  bank  from  lia- 
bility. In  the  caae  at  bar,  defendant  wa« 
not  notified  that  it  would  be  held  respon- 
sible for  over  a  year  after  the  agent  had 
discovered  the  full  facts,  and  the  principal, 
with  knowledge  of  facta  sufficient  to  put  a 
person  on  inquiry,  had  commissioned  the 
agent  with   full   discretionary   power. 

In  United  States  v.  Kational  Bxch.  Bank, 
supra,  it  was  said:  "So,  in  respect  to  two 
persons  equally  innooent,  where  one  is 
bound  to  know  and  act  upon  his  knowledge, 
and  tbe  other  has  no  means  of  knowledge, 
there  acems  to  be  no  reason  for  burdening 
the  latter  with  loss  in  exoneration  of  the 
former;  or,  it  botb  are  equally  innocent 
and  equally  ignorant,  the  loss  should  re- 
main  where  the  chance  of  business  has 
placed  it,  Gloucester  Bank  t.  Salem  Bank, 
17  Mass.  33;  Bank  of  UniUd  States  v. 
Bank  of  Georgia,  ID  Wheat.  333,  S  L.  ed. 
334;  Price  v.  Neal,  3  Burr.  135B,  1  W. 
Bl.   3S0." 

We  are  agreed  that  an  equitable  estoppel 
arises  in  this  case  by  reason  of  plaintiff's 
failure  to  give  noticf  of  the  fraud  to  de- 
fendant within  a  reasonable  time  after  it 
was  known  to  her,  or  to  her  authorized 
agent;  and  therefore  the  loss  must  remain 
where  the  chance  of  business  has  placed  it. 

The  judgment  ia  affirmed. 

WISCONSIN  SUPREME  COURT. 


AMERICAN   BONDING   COMPANT   OF 
BALTIMORE,  Appt. 
(140  Wit.  673,  131  N.  W.  9B4.) 
Evidence  —  euretyahtp  —  admiBslone  ot 
principal    after    termination    of   em- 
ployment. 

I.  The  O.  K.  by  an  insurance  agent  who 
is  required  to  remit,  for  buainess  done,m^ 
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in  two  months  «ft«r  the  expiration  of  the 
month  in  which  it  is  transaeted,  of  a  state- 
ment  of  amount  due  hy  liim  to  the  companj' 
within  such  time,  after  he  has  resigned  from 
bis  position,  is  admissible  in  evidence 
against  his  surety  in  an  action  to  hold  him 
liable  for  a.  defalcation,  since  the  dutj  to 
remit  did  not  terminate  with  the  resigna- 
tion, and  statement  as  to  the  amount  due, 
made  within  the  time  during  which  his 
contract  required  him  to  make  remittances, 
was  part  of  the  res  gata. 
Bonds  —  BDretj'eblp  —  statements  bu-' 

persedlng  application. 

2.  A  provisioD  in  a  surety  bond  as  to  the 
frequency  with  which  the  principal's  books 
shall  be  inspected,  supersedes  a  statement 
in  the  application  as  to  tbe  frequency  with 
which  it  fiball  be  done. 


PleadlDK  —  bnrden  of  estabUsfalng  de- 
fense —  failure  to  supervise  agent. 
3.  The  surety  on  the  bond  of  an  insurance 
B^nt  must  plead  and  prove  the  failure  of 
the  company  to  comply  with  its  undertak- 
ing to  exercise  due  and  customary  super- 
vision over  tlie  agent,  and  notify  tJi'e  sure^ 
immediately  of  any  default  on  the  part  of 
the  agent,  in  order  to  make  such  failure 
available  to  defeat  liability  on  the  bond. 

(Kerwin  Aid  Timlin,  JJ.,  dissent.}' 


A'ote.  —  Adm.l»»ihHity  against  avretiea 
on  bond  of  statements  by  principal 
after  expiration  of  term  of  office  or 
em^to)pnent. 

Under  the  general  rule  that  the  admis- 
sions of  the  principal  can  only  be  received 
as  evidence  against  the  surety  wben  they 
are  made  during  the  transaction  of  tbe  busi- 
ness tor  which  the  surety  is  bound,  so  as  to 
become  a  part  of  the  res  gesti^,  declarations 
or  admissions  made  by  an  oDicer  or  agent 
when  his  term  of  office  or  employment  baa 
ceased  are  not  competent  to  bind  tlie  sure- 
ty. Smith  v.  Whittingham,  6  Car.  A  P.  78 
(admission  as  to  correctness  of  account)  ; 
Evans  V.  State  Bank,  13  Ala.  787;  Dennis 
T.  Chapman,  19  Ala.  29,  54  Am.  Dec.  186; 
Lewis  v.  Lee  County,  73  Ala.  148;  Drabek 
V.  Grand  Lodge,  B,  S.  Benev.  Soo,  24  111. 
App.  82;  Hotcbkisa  v.  Lyon,  2  Blackf.  222; 
Slielby  v.  The  Governor,  2  B}aekf.  289; 
King  T.  State,  IB  Ind.  fl*;  Dickinson  v.  Cot- 
ter, 4S  Ind.  445;  Bocard  v.  State,  79  Ind. 
270;  Com.  v.  Brassfield,  7  B.  Mon.  447; 
Pollard  V.  Louisville,  C.  t  L.  R.  Co.  7  Bush, 
5S7;  Chelmsford  Co.  v.  Demarest,  7  Gray, 
]  ;  St.  Louis  T.  Foster,  24  Mo.  141 ;  Tenth 
Nat.  Bank  v.  Darragh,  1  Hun,  111,  3  Thomp. 
&  C.  138;  Tompkins  County  v.  Bristol,  15 
Hun,  116,  affirmed  oit  other  grounds  in  99 
N.  T.  316,  1  N.  E.  878;  Ayer  v.  Getty.  46 
Hun.  287  (holdinj;  admission  of  lesaee 
made  aft«T  expiration  of  term  inadmissible 
to  charge  surety);  Stetson  v.  City  Bank.  2 
Ohio  St.  167;  State  Bank  v.  Johnson,  1  Mill, 
Const.  404,  12  Am.  Dec.  B45;  Lacoste  v. 
liesar  County.  28  Tei.  420  (admission 
of  adminiHtrator  after  adrainistration  waa 
closed)  ;  McFarlane  v.  Howell,  16  Tex.  Civ. 
App.  246,  43  S.  W.  315;  Contra  The  Treas- 
urers V.  Bates,  2  Bail.  L.  362  (which  lield 
admission  of  default  by  sheriff  after  leav- 
ing office  admissible  against  surety). 

The  reason  for  excluding  such  admissions 
is  that  they  are  hearsay.  Lewis  v.  Lee 
County,  78  Iowa,  148;  Stetson  v.  City  Bank, 
■i  Ohio   St.   107. 

This  rule  is  also  recognized  in  the  follow- 
ing cases;  Dobbs  v.  Interior  Ct.  Justices,  17 
Ra.  624;  Chicago  Portrait  Co.  v.  O'Neal,  6 
40  L.R.A.{N.S.) 


Ga.  App.  425,  6S  S.  E.  161;  Bank  of  Brigh- 
ton V.  Smith,  12  Allen,  243,  90  Am.  Dec. 
144;  Union  Sav.  Asso.  v.  Edwards,  47  Mo. 
446;  Howe  Mach.  Co.  v.  Farrington,  16  Hun, 
691. 

On  the  general  question  as  to  how  near 
the  main  transaction  must  declarations  be 
made  in  order  to  constitute  part  of  tbe 
res  getttF,  see  note  to  Ohio  &  M.  B.  Co.  v. 
Stein,  19  L.R.A.  753. 

Tbe  following  rule  as  stated  by  Greenleaf 
on  Evidence,  vol.  1,  §  187,  has  been  quoted 
and  approved  in  numerous  cases:  'The  sure- 
ty is  considered  as  bound  only  for  tbe  actu- 
al conduct  of  the  party,  and  not  for  what- 
ever he  might  say  he  bad  done;  and  there- 
fore is  entitled  to  proof  of  his  conduct  by 
original  evidence,  where  it  can  be  had,  ex- 
cluding all  declarations  of  the  prinripid 
made  subsequent  to  the  act  to  which  tlicy 
relate,  and  out  of  the  course  of  his  official 
duty." 

In  Lewis  v.  Lee  County,  supra,  it  waa 
said:  "Tbe  point  of  objection  to  the  ciiro- 
petency  of  the  evidence  of  his  declarations, 
as  against  his  sureties,  is  not  that  they  were 
made  after  his  'term  of  office  bad  expired, 
but  that  they  were  not  made  wbile  iie  waa 
doing   any   act,    transacting   any    T 


point  of  time  to  all  official  acts  a 
to  which  tbey  refer,  and  are  simple  admis- 
sions that  in  his  official  capacity  he  had  re- 
ceived money  of  the  county.  ...  As  to 
his  Buretiea,  thay  were  mere  hearsay,  creat- 
ing no  inference  or  presumption  of  liabili- 
ty for  which  they  were  bound  to  answer." 

So,  in  Lee  v.  Brown,  21  Kan.  458,  it  wan 
said:  "This  admission  and  settlement  were 
after  the  default  of  Lee.  These  matters  re- 
ferred to  past  occurrences;  they  had  no  con- 
nection with  the  acts  to  which  they  relaied, 
except  as  a  narrative  or  admission  of  what 
Lee  iiad  done  at  dates  prior  thereto,  and 
ought  not  to  have  been  received  as  evidence 
so  SB  to  bind  his  sureties;  for  it  was  the 
acts  of  Lee,  and  not  his  admissions  or  decla- 
rations, lor  which  his  sureties  were  fcound." 

To  the  same  effect  are  tbe  following  cases, 
where  it  dppeared  the  term  of  office  or  em- 
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■none;  alleged  to  have  been  received  and 
collected  by  plaintifTa  agent  and  converted 
bj  him  to  his  own  UBe.    Alltrmed. 

Statement  bj  BarncB,  J.: 

The  plaintiff  is  a  Are  insurance  company. 
One  Oreene  wu  appointed  as  its  agent  to 
represent  it  in  Chicago.  Baid  Greene  was 
employed  under  two  contracta,  one  writ- 
ten and  one  oral.  The  written  contract 
authorised  the  agent  to  write  surplus  lines 
of  insurance  in  certain  specified  atatea. 
It  ran  for  one  year  from  March  1,  1908, 
and  authorized  the  agent  to  receive  pro- 
poaali  lor  insurance,  flx  rates  of  premium, 
receive  moneys,  countersign,  issue,  and  re- 
new, and  consent  to  the  transfer  of,  pol- 
icies, subject  to  the  regulations  of  tile  com- 
pany. The  compensation  fixed  was  a  stip- 
ulated percentage  on  the  business  written. 
Tbe'contract  obligated  the  agent  to  furnish 
a  monthly  account  of  the  bUBinesB  written 
each  month,  and  not  later  than  the  10th 
day  of  the  following  month,  and  provided 
that  "remittances  to  cover  the  balances  due 
to  the  party  of  the  first  part  shall  be  for- 
warded not  later  than  the  end  of  the  sec- 


ond   month   fallowing    in   which    the    busi- 

The  evidence  as  to  the  contents  of  the 
oral  contract  ia  somewhat  indefinite.  It 
permitted  the  agent  to  write  local  business 
in  Chicago,  and  to  write  insurance  on  whis- 
ky Btored  in  bonded  warehouaes,  wherever 
located,  in  the  United  States.  The  eommia- 
sion  WBB  the  same  as  that  stipulated  in 
the  written  contract,  but  the  evidence  is 
silent  as  to  how  the  business  should  be 
reported  and  when  it  should  be  remitted  for. 
Aa  a  matter  of  fact,  a  daily  report  was 
sent  to  the  company  of  each  policy  writ- 
ten, which  was  in  effect  an  abstract  of 
the  Bo-ealled  written  portion  of  the  policy. 
At  the  end  ol  each  month,  a  statement  was 
made  up,  showing  the  numb^  of  each  poli^ 
issued  during  the  month,  to  whom  is-  , 
sued,  the  rate  of  premium  charged  thereon, 
the  amount  of  the  insurance,  and  the  aggre- 
gate amount  of  the  premium  on  the  policy. 
On  the  reverse  side  of  this  statement,  the 
agent  charged  himself  with  the  aggregate 
amount  of  the  premiums,  less  the  amount 
paid  out  for  return  premiums  on  cancela- 
tions,  and  credited  himself  with  bia  eom- 


plojment  had  not  ceased,  but  the  admis- 
sions were  e:;i;luded  because  uttered  subse- 
quent in  point  of  time  to  the  duties  to 
^shieh  they  referred:  Shelby  v.  The  Gov- 
ernor, 2  BUckf.  289;  Lee  t.  Brown,  21  Kan. 
458  »  Cook  County  Liquor  Co,  y.  Brown,  31 
Okla.  614,  122  Pac.  167;  State  v.  Rsjidolph, 
22  Mo.  *74;  Hatch  T.  Elkina,  65  N.  Y.  499; 
Eichhold  V.  Tiffany,  20  Misc.  081,  46  N.  Y. 
Supp.  634 ;  Wieder  v.  Union  Surety  t  Q.  Co. 
42  Misc.  490,  86  N.  Y.  Supp.  105;  Strobel 
*  W.  Co.  T.  Wiesen,  144  App.  Div.  149,  128 
N.  Y.  Supp.  798;  White  v.  German  Nat. 
Bank,  9  Heisk.  4TS;  Wheeler  v.  State,  9 
Heisk.  303;  Trousdale  v.  Philips,  2  Swan, 
384;  Knott  v.  Peterson,  125  iowa,  404,  101 
N.  W.  173;  Blair  v.  Perpetual  Ins.  Co.  lO 
Mo.  559,  47  Am.  Dec.  129;  Snell  v.  Allen, 
1  Swan,  208;  Cf.  Bank  of  Brighton  v. 
Smith,  12  Allen,  249,  90  Am.  Dec.  144. 

Of  course,  where  the  rendition  of  !>n  nc- 
count  after  the  expiration  of  the  term  is 
one  of  the  duties  guaranteed  by  the  surety, 
evidence  concerning  it  is  binditig  upon  the 
surety.  Townaend  v.  Everett,  4  Ala.  607 
(holding  account  stated  by  officer  after  his 
resignation,  showing  amount  in  his  hands 
as  treaaurer  of  county-,  evidence  n  gain  at 
surety)  ;  Jenneaa  v.  Black  Hawk,  2  Colo. 
578;  Truateea  of  Schools  v.  Cowden,  240  111, 
30.  88  ^f.  E.  28.'),  affirming  143  III.  App.  24]  ; 
Father  Matthew  Young  Men's  Total  Absti- 
nence Renev.  Soc.  v.  Fitzwilliam,  12  Mo. 
App.  445,  affirmed  in  84  Mo.  406  (which  is 
fully  set  out  and  discussed  in  both  prevail- 
ing and  diaaenting  opinions  of  the  reported 

Thus,  in  Lewis  v.  Lee  County,  aupra,  the 
court  said;  "In  the  case  before  ua,  we  lay 
no  particular  stress  upon  th<?  fact  that,  pri- 
or to  the  making  of  the  declarations  or  ad- 
40  L.R.A.(N.S.) 


miasions  of  Lewis,  hia  term  of  ofllce  as  coun- 
ty treasurer  had  expired.  Thcrd  remained 
the  duty  of  stating  hia  official  account,  And 
of  delivering  to  his  succesaor  all  the  money, 
hooka,  papera,  and  property  of  the  county 
which  had  come  to  his  poaeeas'on,  and  his 
declarations  or  admissions  Mcompanyins 
either  of  these  acta,  and  explanatory  of 
them,  would  bo  competent  original  evidence 
against  his  sureties,  though  hie  official  term 
had  expired." 

And  in  Paxton  T.  State,  G»  Neb.  460,  80 
Am.  St.  Hep.  689,  81  N.  W,  383,  where  the 
retiring  officer  handed  bia  succeaaor  a  atate- 
nwnt  of  the  amounts  for  wbich  he  was  ac- 
countable at  the  time  the  office  was  being 
turned  over,  on  the  day  after  the  expiration 
of  his  term  of  office,  it  waa  said ;  "It  was 
the  duty  of  Bartley  to  account  to  his  suc- 
ceasor.  and  to  turn  over  all  moneys  and 
securities  with  which  he  was  chargeable. 
The  suretiea  contracted  that  this  should  he 
done.  It  was  an  official  duty,  the  perform- 
ance of  wbich  was  necessary  to  their  exon- 
eration. The  accounting  was  made  at  the 
very  time  the  law  required  it  to  be  made; 
and  we  tliercfnre  think  that,  although  Bart- 
ley had  ceased  to  be  the  de  jure  treasurer  by 
reason  of  Meserve's  having  qualified,  hia 
declaration  as  to  the  amount  of  the  moneys 
and  securities  which  he  should  turn  over  to 
his  BUcccBSor  was  admissible  as  evidence 
against  the  sureties.  It  waa  a  declaration 
made  during  the  transaction  of  business, 
for  which  they  were  liable  and  so  became 
part  of  the  ret  geeta." 

It  is  sometimes  a  question  of  doubt  wheth- 
er the  rendition  of  an  account  after  the  em- 
ployment has  ceased  is  one  of  the  duties 
guaranteed  by  the  surety.  See  dissenting 
opinion  in  the  reported  ease,         A.  L.  S, 
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mission,  postage,  and  Uxea,  if  any.  The 
balance  represented  the  amount  due  to  the 
companj  on  the  month's  bueiness.  It  was 
shown  b;  the  testimoo]'  in  the  case,  how- 
erer,  that  both  of  the  parties  understood 
that  these  monthly  statementB  showed  the 
amount  ol  business  written,  and  did  not 
show  what  premiums  had  been  collected 
and  what  had  not  been.  The  plaintiff  ap- 
plied to  the  defendant  for  a  bond  to  in- 
demnitf  it  against  default  on  the  part  of 
its  agent.  .The  application  is  dated  April 
2,  1908,  but  n-as  for  a  bond  to  run  for  one 
year  from  February  I,  1908.-  The  bond  is- 
sued pursuant  to  the  application  was  dated 
April  17,  1908,  and  covered  the  period  eped- 
fled  in  the  application.  It  indemnified  the 
plaintiff  against  loss  sustained  by  larceny 
.  or  embezzlement  committed  by  its  em- 
ployee, but  did  not  cover  any  losses  that 
the  agent  might  suffer  by  extending  credit 
to  policy  holders  of  the  plaintiff-  The 
agent  resif^ed  bis  position  about  Decem- 
ber 1,  1908,  and  the  plaintiff  contends  that 
the  agent  embezzled  money  belonging  to  it 
in  the  sum  of  $2,904.80,  to  recover  which 
amount  this  action  is  brought  against  the 
surety.  The  secretary  of  tbe  plaintiff  tes- 
tified that  the  resignation  took  place  about 
November  1st,  but  the  monthly  accounts 
rendered  by  the  agent  showed  that  he 
transacted  the  usual  volume  of  business  as 
agent  during  the  month  of  November. 

The  defense  rested  substantially  on  two 
propositions:  (1)  That  there  was  no  proof 
of  embezzlement  mads  in  the  case;  (2)  that 
the  plaintiff  had  forfeited  its  right  to  re- 
cover upon  its  bond  by  reason  of  having 
Violated  the  representations  contained  in 
its  application  for  the  bond,  and  also  by 
reason  of  its  having  violated  the  conditions 
of  the  bond  itself.  At  the  close  of  the  tes- 
timony, the  court  directed  a  verdict  in 
favor  of  the  plaintiff,  and  from  the  judg- 
ment on  such  verdict  the  defendant  appeals. 

Messrs.  Churchfll,  Bennett,  &  Ohnrch- 
111,  for  appellant: 

The  testimony  of  Frank  A.  Krehla,  sec- 
retary of  tbe  plaintiff,  as  to  conversations. 
statements,  and  declarations  of  Cornelius 
W.  Greens,  the  plaintiff's  agent,  was  hear- 
say, and  was  irrelevant,  incompetent,  and 
immaterial  and  prejudicial  error. 

Lee  V.  Brown,  21  Kan.  468;  Knott  v. 
Peterson,  126  Iowa,  404,  101  N.  W.  173-. 
Wieder  v.  Union  Surety  ft  Q.  Co.  42  Misc. 
499,  86  N.  Y.  Supp.  lOS;  Chelmsford  Co. 
v.  Demarest,  7  Gray,  7 ;  Lewis  v,  Lee 
County,  73  Ala.  148 ;' Trousdale  v.  PhilipB, 
2  Swan,  384;  Boeard  v.  State.  79  Ind.  270' 
Shelby  7.  The  Governor,  2  Blackf.  289: 
Dobbs  v.  Inferior  Ct.  Justices,  17  Ga. 
824:  Wheeler  v.  State,  9  Heisk.  393;  Un- 
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ion  Sav.  Asso.  v.  Edwards,  47  Mo.  446; 
Ajer  T.  OeUy,  46  Hun,  287;  Bichhold  v. 
Tiffany,  20  Misc.  081,  46  N.  Y.  Supp.  634; 
Blair  v.  Perpetual  Ins.  Co.  10  Mo.  5S9,  47 
Am.  Dec.  120]  Hodnett  v.  Pace,  64  Va. 
873,  6  S.  £.  217;  Hatch  r.  Elkins,  65  N. 
Y.  48B;  Stetson  v.  City  Baulc,  2  Ohio  St. 
167;  Coie  Bros,  ft  Co.  v.  Milbrath,  110 
Wis.  490,  86  N.  W.  174;  New  Home  Sewing 
Mach.  Co.  V.  Simon,  113  Wis.  267,  SB  N. 
W.  144;  Brandt,  Suretyship  ft  Guaranty, 
g  618;  Stearns,  Suretyship,  g  191;  Eamp 
T.  Coi  Bros,  ft  Co.  122  Wis.  206,  99  N.  W. 
866;  Stone  v.  Narthwest«m  Slate  Co.  70 
Wis.   685,   36  N.   W.   248. 

The  defendant  was  released  as  surety  on 
the  bond  by  reason  of  the  plaintiff's  failure 
to  inspect  and  audit  the  employee's  books 
and  accounts,  s^d  to  verify  the  same  with 
funds  on  hand  or  in  bank,  and  to  verify 
the  outstanding  accounts  as  shown  by  the 
employee's   books  or   reports. 

Hunt  V.  Fidelity  ft  C.  Co.  30  C.  C.  A. 
496,  00  Fed.  242;  Young  v.  Pacific  Surety 
Co.  137  Cal.  596,  70  Pac.  660;  United 
States  Fidelity  ft  O.  Co.  v.  Downey,  38 
Colo.*  414,  10  L.ILA.(N.S.)  323,  120  Am. 
St.  Hep.  128,  88  Pae.  4GI;  Wieder  t.  Un- 
ion Surety  ft  a.  Co.  42  Misc.  499,  80  N. 
Y.  Supp.  105. 

Uessrs.  Flanders,  Bottnm,  Fkwaett,  * 
Bottom,  for  respondent: 

Admissions  made  In  the  course  ol  an 
agent's  official  duty  are  admiasible  as  evi- 
dence against  his  surety. 

Leake  v.  Sutherland,  26  Ark.  219;  1 
Am.  ft  Eng.  Enc.  Law,  1080;  Peterson  ▼. 
Poignard,  8  B.  Mon.  309;  31  Cye.  1474; 
Greenl.  Ev.  g  187;  Goldman  v.  Fidelity  * 
D.  Co.  12S  Wis.  390,  104  N.  W.  80;  Doug- 
lass T.  Howland,  24  Wend.  36;  Father  Mat- 
thew Young  Men's  Total  Abstinence  Bene  v. 
Scic.  V.  Fitzwilliam,  12  Mo.  App.  446,  af- 
firmed in  84  Mo.  406;  2  Wigmore,  Ev.  S 
1077;  Pratt  v.  Donovan,  10  Wis.  379;  Shep- 
ard  T.  Pebbles,  38  Wis.  373:  Holden  v. 
Curry,  85  Wis.  604,  65  N.  W.  066;  Schoen- 
leber  v.  Burkhardt,  94  Wis.  676,  60  N.  W. 
343;  Meyer  v.  Barth,  97  Wis.  362,  S6  Am. 
St.  Rep.  124,  72  N.  W.  748;  Roberts  v. 
Weadook,  OB  Wis.  400,  74  N.  W.  B3;  Wall- 
ber  V.  Wilmanns,  116  Wis.  246,  93  N.  W. 
47 ;  Stephens  v.  Shafer.  48  Wis.  64,  33  Am. 
Rep.  793,  3  N.  W.  936:  Lowell  v.  Parker, 
10  Met.  309,  43  Am.  Rep.  436;  Champion 
fee  Mfg.  ft  Cold  Storage  Co.  v.  American 
Bonding  ft  T.  Co.  115  Ky.  863,  103  Am.  St. 
Rep.  356,  76  8.  W.  197. 

The  answers  given  by  the  insured  to  the 
numerous  que  at  ions  which  they  are  re- 
quired to  answer  are  treated  as  warrantiea 
only,  and  not  in  any  sense  as  conditima 
precedent  to  a  right  of  action 
'     Redman  v.  .^tna  Ins.  Go.  40  Wis.  4S1, 
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4  N.  W.  6Dli  Johnston  v.  North vreatera 
Live  Stock  Ins.  Co.  94  Wis.  117,  88  N.  W. 
SB8;  Qoldmui  t.  FidelUj  &  D.  Co.  125  Wis. 
3S0,  104  N.  W.  80;  French  v.  Fidelit;r  & 
C.  Co.  136  WU.  269,  17  LJLAIN.S)  101], 
lis  N.  W.  860. 

Fkilnre  to  give  DotfM  bf  telegrkph  and 
registered  letter,  wm  matter  of  defense  to 
be  pleaded  snd  proved  by  the  surety,  and 
in  the  absence  of  sueh  proof  the  defense 
is    not   established. 

Coldman  v.  Fidelity  ft  D.  Co.  125  Wis. 
300,  104  N.  W.  80;  Chunpiou  Ice  Mfg. 
ft  Cold  Storage  Co.  v.  American  Bonding 
ft  T.  Co.  116  Ky.  883,  103  Am.  St.  Rep. 
356,  75  S.  W.  197;'  French  t.  Fidelitv  ft 
C.  Co.  13S  Wis.  2SB,  17  LJLA.(N.S.)  1011, 
116  N.  W.  868;  American  Surety  Co.  v, 
Pauly.  170  U.  S.  133,  42  L.  ed.  077,  18  Sup. 
Ct  Rep.  662;  Title  Guaranty  ft  S.  Co.  v. 
Bank  of  Fulton,  80  Ark.  471,  35  L.R.A. 
(N.8.)  676,  117  S.  W.  637;  Bank  of  Tar- 
boro  T.  Fidelity  &  D.  Co.  128  N.  C.  36B, 
83  Am.  St.  Sep.  682,  38  S.  E.  903;  Hurt 
V.  Employers'  Liability  Assur.  Corp.  122 
Fed.  828;  Vangindertaelen  t.  Phenix  Ins. 
Co.  82  Wis.  112,  33  Am.  St  Rep.  20,  Bl 
N.  W.  1122;  Flatley  *.  Phenix  Ins.  Co.  05 
Wi«.'618,  70  N.  W.  828.    ' 

Bamea,  J.,  delivered  the  opinion  of-  the 

The  bond  aned  on  obligated  the  surety  to 
"make  good  to  the  employer,  'within  sixty 
days,  any  loss  sustained  by  the  employer 
by  larceny  or  embezzlement  committed  by 
the  employee  during  a  term"  of  one  year 
from  February  1,  1008.  The  appellant  con- 
tends that  no  competent  proof  was  offered 
to  show  that  the  agent,  Greene,  had  col- 
lected, or  at  any  time  bad  in  his  hands, 
any  money  belonging  to  the  plaintiff  which 
had  not  been  paid  to  it,  and  that  the  court 
erred  in  directing  a  verdict  lor  the  plain- 
tiff and  in  refusing  to  direct  one  for  the 
defendant.  The  plaintiff  insistH  that  the  re- 
quired proof  was  presented. 

The  agent  of  tlie  plaintiff  admitted  to 
its  secretary  on  December  22,  1008,  that 
be  had  collected  and  used  $2,800  of  money 
belonging  to  the  plaintiff.  The  total 
amonnt  due  or  to  become  due  the  plaintiff 
for  collected  and  uncollected  premiums  at 
this  time,  according  to  statements  ren- 
dered by  the  agent,  was  £3,604.80.  Of  this 
amount  $700  was  paid  after  December  22d. 
A  statement  of  account  was  compiled  by 
the  plaintiff  from  the  daily  reports  and 
monthly  accounts  rendered  by  the  agent, 
which  was  submitted  to  the  latter  on  Mav 
17,  lOlO,  and  showed  a  balance  of  $2,904.80. 
The  statement  ie  Exhibit  20  of  the  record 
The  agent  then  admitted  the  correctness 
of  the  account,  and  tbat  he  had  collected 
40  L.R.A.(N.8.1 


and  retained  the  entire  balance  shown  by 
the  account.  It  is  suggested  that  this  evi- 
dence was  modified  by  the  witness  on  cross- 
examination;  but  such  is  not  the  fact.  If 
this  testimony  was  competent,  a  prima 
facie  ease  of  embezzlement  was  made  by 
'plaintiff,  as  the  evidence  showed  the  vol- 
ume of  business  done  by  the  agent,  the 
amount  of  his  principal's  money  which  he 
received  and  converted  to  his  own  use,  and 
repeated  demands   tbat  he   pay  the  money 

It  is  conceded  by  both  parties  that  any 
admission  by  the  agent  of  the  amount  of 
money  in  his  hands  belonging  to  his  prin- 
cipal, made  prior  to  his  resignation,  would 
be  competent  evidence  against  the  suretv. 
Goldman  v.  Fidelity  ft  D.  Co.  125  Wis.  300. 
396,  104  N.  W.  80,  and  cases  cited.  It  is 
contended  by  the  defendant,  however,  that 
such  admissions  were  made  after  the  agency 
was  terminated,  and  were  therefore  incom- 
petent. There  are  many  cases  holding, 
generally,  that  declarations  or  admissions 
made  by  an  agent  when  his_  employment 
liaa  ceased  are  not  competent  in  an  action 
by  the  principal  against  the  surety.  Lee 
V.  Brown,  21  Kan.  458;  Knott  v.  Peterson, 
125  Iowa,  404,  407,  101  N.  W.  173;  Wieder 
V.  Union  Surety  ft  G.  Co.  42  Misc.  409,  86 
N.  Y.  Bupp.  106;  Chelmsford  Co.  v,  Dem- 
arest,  7  Gray,  1,  7;  Lewis  y.  Lee  County, 
73  Ala.  148;  Trousdale  v.  Philips,  2  Swan. 
384;  Bocard  v.  StaU,  79  Ind.  270;  Shelby 
V.  The  Governor,  2  Blackf,  288;  Dohbs  v. 
Inferior  Ct,  Justices,  17  Ga.  624,  630; 
Wheeler  v.  State,  9  Heisk.  303,  397;  Union 
Sav.  Abho.  v.  Edwards,  47  Mo.  445;  Ayer 
V.  Getty,  46  Hun,  287;  Eiohhold  v.  Tiffany, 
20  Misc.  B8I,  4B  N.  Y.  Supp.  634;  Blair  v. 
Perpetual  Ins.  Co.  10  Mo.  659.  47  Am. 
Dec.  J29;  Hodnett  v.  Pace,  84  Va.  873,  6 
S.  E.  21T;  Hatch  v.  Elkins,  66  N.  Y.  486; 
Stetson  V.  City  Bank,  2  Ohio  St.  167.  The 
cases  in  this  court  bearing  on  the  question 
are  Stone  v.  Northwestern  Sleigh  Co.  70 
Wis.  686,  687,  m  N.  W.  248;  Coxe  Bros. 
ft  Co.  v.  Milbrath,  110  Wis.  489,  506,  80 
N,  W.  174;  Kamp  v.  Coxe  Bros,  ft  Co.  122 
Wis.  20B,  212,  99  N.  W.  366;  New  Home 
Sewing  Mach.  Co.  v.  Simon,  113  Wis.  287, 
88  N.  W.  144.  None  of  these  cases  pre- 
sent the  same  facts  as  does  the  case  before 

It  was  the  duty  of  the  agent,  under  the 
written  contract,  to  remit  for  the  business 
written  in  October  not  later  than  Decem- 
ber 31st,  and  for  that  written  in  November 
not  later  than  the  Slst  of  January  follow- 
ing. The  time  for  making  remittances  for 
business  written  under  the  oral  contract 
does  not  appear.  The  agent  tendered  bie 
resignation  about  December  1st,  and  after 
that  time  wrote  no  new  business.    It  wu 


,glc 


868 


WISCONSIN  SUPREME  COURT. 


Juke, 


still  the  duty  of  the  agent  after  his  resig- 
nation  to  mske  remittanceB  during  the 
months  of  December  and  January,  accord- 
ing to  the  terms  of  his  contract,  and  to 
collect  any  outstanding  premiums  that  were 
UDpaid,  and  to  account  for  and  remit  such 
premiums  to  the  plaiotiff,  less  his  commis- 
sion and  expenses.  This  much  satisfac- 
torilj  appears  from  the  whole  record.  Even 
if  the  record  were  silent,  the  duty  of  an 
agent  to  account  for  moneys  coming  intj] 
bis  bands  is  well  settled.  See  collection  of 
cases  found  in  31  Cyc.  1470,  Dot«  90,  and 
2  Ebc.  L.  &  P.  Sd  ed.  1070  and  105T.  Even 
after  bis  resignation,  it  was  contemplated 
that  Greene  would  continue  to  perform  his 
fomer  duties  of  collecting  premiums  due 
to  the  ciHnpany,  and  of  remitting  the  anme 
to  it.  The  a^ent  did  not  make  up  Ex- 
hibit 29,  but  it  was  compiled  from  state- 
ments which  he  had  rendered,  and  the  only 
thing  in  reference  thereto  which  it  was 
necessary  for  the  plaintiff  to  be  advised 
upon  was  whether  or  not  the  business  re- 
ported as  having  been  written  had  been 
paid  for  by  tbe  policy  holders  to  the  agent. 
When  he  stated  that  all  of  the  moneys 
had  been  collected,  he  was  not  making  a 
mere  casual  remark,  but  was  discharging 
a  duty  that  devolved  upon  him  under  bis 
old  contract. 

The  question  we  have  before  us  there- 
fore is.  Where  an  agent  renders  an  account 
or  O.  E.'s  an  account  submitted  to  him 
after  bis  employment  has  ceased,  but  which 
it  is  his  dutj  under  his  contract  to  render 
or  to  O.  K,,  as  the  case  may  be,  is  that  act 
a  part  of  the  ret  gettre,  and  admissible  in 
evidence  as  such,  in  an  action  against  the 
surety!  There  is  no  question  but  that,  if 
the  statement  had  bepn  0.  K,'d  while  he 
was  still  actively  engaged  as  agent  for 
the  plaintiff,  it  would  be  receivable  in  evi- 
dence against  the  surety.  Should  that 
rule  be  extended  beyond  the  term  of  em- 
ployment? The  case  to  which  our  atten- 
tion has  been  called  that  bears  most  di- 
rectly on  the  subject  is  Father  Matthew 
Young  Men's  Total  Abstinence  Soc.  v.  Fitz- 
william,  12  Mo.  App,  445,  4-19,  which  was 
affirmed  in  64  Mo.  406.  There  the  treas- 
urer of  the  society  had  been  removed  for 
dishonesty.  After  hie  removal,  he  mAde  a 
statement  showing  the  amount  ot  his  de- 
falcation, which  was  admitted  in  evidence 
in  an  action  against  the  sMrcty.  Tlie  latter 
claimed  that  the  evidence  was  incompetent, 
but  the  court  held  that  it  was  the  duty  of 
the  trensurer  to  make  up  a  statement  of 
his  account,  and.  such  being  the  cnae,  what 
he  did  in  this  regard  was  as  much  a  part 
of  the  TC»  geata;  as  if  the  work  had  been 
done  before  he  had  ceased  to  be  treasurer. 
Some  significance  is  given  to  the  fact  that 
40  L.R.A.(N.S.) 


the  statement  was  made  'during  tbe  term 
of  ofhce  for  which  the  defaulting  treasurer 
had  been  elected,  but  we  fail  to  see  how 
this  fact  can  have  tcij  much  weight  in 
determining  whether  tbe  evidence  was  ad- 
missible or  not.  He  was  not  the  treasurer 
when  the  statement  was  made.  It  has  also 
been  held  that,  where  it  is  the  duty  of  a 
public  officer  to  render  an  account  of  tbe 
moneys  in  his  hands  as  such  officer,  but 
he  fails  to  do  so  before  tbe  expiration  of 
bis  term,  a  performance  of  such  duty  there- 
after renders  tbe  admissions  made  compe- 
tent evidence  against  the  surety.  Town- 
send  V.  Everett,  4  Ala.  607,  approved  iu 
Lewis  V.  Lee  County,  ■  73  Ala.  148;  Jen- 
ness  V.  Black  Hawk,  3  Colo,  678;  Wyche 
V.  Myriek,  14  T>a.  G84.  These  cases  ate 
quite  anali^ous  in  principle  to  the  one  be- 
fore us.  Other  authorities  holding  that 
the  true  test  of  admissibility  is  whether  tbe 
admission  is  made  in  the  course  of  oRlcial 
duty  are  1  Oreenleaf  on  Evidence,  ICth  ed. 
§  187 ;  Douglass  v.  Howland,  24  Wend.  36, 
69.  See  also  2  Wigmore,  Ev.  §  1077.  We 
perceive  no  very  good  reason  why,  where 
an  agent  does  an  act  which  it  is  hie  du^ 
under  his  contract  to  perform,  evidence 
of  that  act,  afber  his  principal  datp  as 
agent  has  ceased,  should  not  be  admissible, 
as  fell  as  if  made  during  the  time  he  was 
actively  performing  his  duties;  and  we 
think  it  would  be  the  better  rule  to  hold 
such  testimony  competent.  We  conclude, 
therefore,  that  a  prima  facie  case  of  em- 
bezzlement was  made;  there  being  no  evi- 
dence offered  by  the  defendant  upon  the 
question. 

In  the  application  of  the  plaintiff  for  a 
surety  bond,  it  waa  stated:  (1)  Thatf  the 
agent  would  remit  on  tbe  10th  of  each 
month;  (2)  that  he  would  not  be  permit- 
ted to  retain  balances;  (3)  that  bis  ac- 
counts and  books  would  be  inspected,  audit- 
ed, and  verified  at  least  once  a  month;  and 
(4)  that  his  outstanding  accounts  would 
be  verified  at  least  once  a  month.  It  was 
further  stated  that  it  was  agreed  that  the 
answers  of  the  applicant  should  be  war- 
ranties, and  form  part  of  and  be  condi- 
tions precedent  to  the  issuance,  continu- 
ance, or  renewal  of  the  bond.  The  bond 
itself  contained  a  statement  that  all  "the 
representations  made  by  tbe  employer 
.  .  .  to  the  surety  are  warranted  to  be 
true."  This  probably  refers  to  the  repre- 
sentations contained  in  the  application  for 
the  bond. 

The  appellant  claims  that  it  was  incum- 
bent on  the  plaintiff  to  prove  the  truth  of 
the  representations  made  as  a  condition 
precedent  to  the  right  ot  recovery.  The 
respondent  contends  that  the  representa- 
tions  were   mere   warranties   or  conditions 
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■absequent,  which  should  b«  pleaded  and 
proven  aa  »  defense.  The  queation  whether 
the  representationH  were  oonditions  pre- 
cedent or  warranties  is  not  verj  material, 
however,  inasmuch  as  these  conditions  and 
the  breach  thereof  were  pleaded  as  a  de- 
fense, and  the  proof  ahowed  that  the  agent 
did  not  remit  on  the  10th  of  each  month; 
that  he  was  pennitted  to  retain  balances; 
and  that  hia  boots  and  accounts  were  not 
audited  monthly;  and  that  his  outstanding 
accounts  were  not  verified  monthly.  It  is 
true  that  the  plaintiff  denied  knowledge  of 
t^  fact  that  the  agent  was  withholding 
remittancea,  but  it  did  not  eranplj  with 
its  representations  in  endeavoring  to  as- 
oertaia  what  the  fact  was.  There  is  hard- 
ly a  pretense  of  having  complied  with  the 
agreement  to  inspect  and  audit  books  and 
accounts,  and  to  ascertain  what  accounts 
were  unpaid.  The  question  arising  on  the 
application,  therefore,  is  not  whether  we 
are  confronted  with  conditions  precedent 
or  warranties,  but  whether  the  represen- 
tations made  affect  the  plaintifTs  right  of 
recovery  in  any  aspect  of  the  case. 

The  bond  provided  that  the  employer 
should  observe  "all  due  and  customary  su- 
pervision over  said  employee  for  the  pre- 
vention of  default,  and  that  there  shall  be 
■  careful  inspection  of  the  accounts  and 
books  of  said  employee  at  least  once  in 
erery  twelve  months  from  the  date  of  this 
bond,"  etc.  We  think  this  provision  of  the 
bond  determined  what  was  requind  in  the 
way  of  inspection  and  supervision,  and 
superseded  what  was  stated  in  the  applica- 
tion, and  waived  any  other  or  further  re- 
quirement in  reference  thereto.  The  ap- 
plicant was  required  to  do  certain  apeciBc 
things  in  tbe  way  of  inspection,  and  to 
exercise  due  and  customary  supervision 
over  the  agent,  by  the  terms  of  the  bond. 
The  surety  substituted  ita  own  require- 
monta  for  the  things  wli^eb  the  applicant 
said  it  would  do.  The  bond  provided  that 
the  employer  should  immediately  notify  tbe 
snrety  of  any  default  on  the  part  of  the 
■gent.  The  evidence  does  not  disclose 
whether  this  notice  was  given  or  not. 
Neither  ia  there  any  evidence  on  the  ques- 
tion of  whether  the  plaintiff  exercised  "due 
and  customary  supervision"  over  ita  agent. 
If  it  waa  incumbent  on  the  plaintiff  to 
show  that  notice  of  tbe  default  waa  given, 
or  that  it  exercised  due  and  customary  su- 
pervision over  ita  employee,  as  a  condition 
precedent  to  its  right  of  recovery,  then  a 
verdict  should  have  been  directed  for  the 
defendant.  If  these  were  defensive  matters, 
the  ruling  of  the  court  waa  right. 

Tbe  bond  in  queation  was  an  indemnity 
contract  entered  into  by  the  defendant  for 
a  money  conaideration.  It  hu  all  tbe  as- 
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sential  features  of  an  insurance  contract, 
and  should  be  subject  to  the  rules  of  con- 
Aruction  applicable  to  such  contracts. 
Cnampion  Ice  Mfg.  ft  Cold  Storage  Co.  v. 
American  Bonding  t  T.  Co.  115  Ky.  863, 
103  Am.  St.  Rep.  350,  75  8.  W.  IST;  Title 
Guaranty  k  S.  Co.  v.  Bank  of  Fulton,  80 
Ark.  471,  36  L.R,A.(NS.)  C76,  117  S.  W, 
63Ts  Bank  of  Tarhoro  v.  Fidelity  k  D.  Co. 
128  N.  C.  366,  S3  Am.  St.  Rep.  tS2,  38  S.  E. 
908.  It  being  apparent  that  the  bond  sued 
on  was  prepared  by  the  defendant,  as  to  any 
ambiguity  therein,  the  provisions,  condi- 
tions, and  eieeptiona  of  the  bond  which 
tend  to  work  a  forfeiture  should  be  con- 
strued most  strongly  againat  the  party  pre- 
paring the  contract.  French  v.  Fidelity  A, 
C.  Co.  135  Wis.  259,  2B5.  17  L.R.A.(N.a) 
]011,  lis  N.  W.  869;  American  Surety  . 
Co.  V.  Pauly,  170  U.  B.  133,  144,  42  L. 
ed.  977,  981,   38  Sup.  Ct.  Rep.  552. 

We  think  the  two  proviaos  referred  to 
ahould  be  held  to  be  conditions  subsequent, 
which  the  defendant  must  plead  and  prove 
aa  port  of  ita  defense,  if  it  relies  on  them 
to  defeat  the  plaintiff's  cause  of  action. 
Redman  v.  .£tna  Ins.  Co.'  49  Wis.  431,  436, 
439,  4  N.  W.  591 ;  Johnston  v.  Northwest- 
ern Live  Stock  IBs.  Co.  94  Wis.  117,  119, 
88  N.  W.  888;  Goldman  v.  Fidelity  t  D. 
Co.  125  Wis.  3B0,  392,  395,  104  N.  W. 
80;  French  v.  Fidelity  &  C.  Co.  supra. 
These  eaaes,  if  not  strictly  in  point  in  the 
case  at  bar,  certainly  establish  a  prin- 
ciple that  is  applicable  to  it.  There  ia  no 
recital  in  the  bond  declaring  the  clauses 
to  be  conditions  precedent,  and  where  two 
constructions  are  admissible  the  court 
should  lean  toward  tliat  which  obviates  » 
forfeiture.  We  deem  it  unnecessary  to  dis- 
cuss the  other  point  raised  by  appellant's 
counsel. 

Judgment   affirmed. 

Klrwin,  J.,  dissenting  (June  21,  1911)  i 

The  majority  opinion  holds  that  there 
was  evidence  to  warrant  the  court  below 
in  directing  a  verdict  for  the  plaintiff.  The 
correctness  of  this  concluaion  depends  upon 
whether  certain  admissions  of  the  agent, 
Greene,  made  after  hia  resignation  and 
when  not  in  the  employ  of-  the  plaintiff, 
were  admissible  against  the  defendant.  On 
the  17th  day  of  April,  1908,  Greene,  as 
principal,  and  the  defendant,  as  surety, 
executed  to  the  plaintiff  a  bond  in  tbe  sum 
of  <5,000,  conditioned  that  said  Greene 
would,  in  the  position  of  state  agent  in  tbe 
plaintifTs  service,  make  good  to  the  plain- 
tiff within  sixty  days  any  loss  sustained 
by  plaintiff  by  "larceny  or  embezzlement 
committed  by  the  employee  [Greene]  dur- 
ing a  term  commencing  on  the  Brst  d^  of 
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February,  190B,  &t  ]2  o'clock  noon,  and 
ending  upon  the  flrst  day  of  Febru&ry,  1009, 
at  12  o'clock  noon."  Greene  remained  in 
the  employ  of  plnintiff  until  November  J, 
1908,  at  wbicli  date  lie  resigned  and  aban- 
doned tbe  em  ploy  n..  Tit. 

The  first  question  presented  ia,  how  far, 
if  at  all,  the  adniiBgions  were  competent  as 
RgaiDBt  the  defendant  surety.  Without 
this  evidence,  plaintiff  was  not  entitled  to 
a  directed  verdict.  The  general  rule  is  well 
eBtflbliahed  that  admiSBions  of  a  principal 
are  not  binding  upon  tbe  surety,  unless 
made  in  the  course  of  the  employment  cov- 
ered by  the  undertaking  of  the  surety.  But 
it  ia  held  by  the  majority  opinion  that, 
since  the  principal  vas  bound  to  account, 
even  after  hia  resignation  and  withdrawal 
'  from  the  employment  covered  by  the  bond, 
his  admissions  as  to  prior  misappropria- 
tion of  money  were  admissible.  True  the 
duty  under  a  contract  to  perform  always 
remains  and  can  only  be  satiaded  by  per- 
formance. And  it  may  be  admitted  that 
the  duty  of  Greene  to  account  and  pay 
over  what,  under,  the  contract,  should  be 
found  due  on  snch  accounting  continued 
after  his  resignation.  But  the  amount  of 
shortage,  if  any,  or  statt  of  account,  could 
not  be  proved  by  the  state^ncnta  of  Greene, 
made  without  the  sanction  of  an  oath,  de- 
tailing past  trauBactions,  after  the  term 
of  bis  employment  had  ceased ;  such  state- 
ments not  being  part  of  the  rea  gestte.  The 
evidence  relied  upon  in  support  of  the  ma- 
jority opinion  is  an  admisaion  made  by 
Greene  in  December,  3908,  to  the  efTect 
that  he  had,  prior  to  that  time,  collected 
and  used  (2,800  of  the  money  of  plaintiff; 
also  admiaaions  made  May  17,  1910,  to  £he 
effect  that  a  atatement  of  account  com- 
piled and  presented  to  him  by  the  agent 
of  plaintitT,  ahowing  a  balance  in  favor  of 
plaintiff,  was  correct;  and,  further,  that 
he  had  collected  and  retained  such  balance. 
If  these  admissions  be  incompetent,  it  ia 
clear  that  the  plaintiff  made  no  case,  and 
the  judgment  below  should  have  been  re- 
versed. I  think  that  the  overwhelming 
weight  of  authority  eatabliahes  the  incom- 
petency of  these  admissions.  They  were 
made  after  Greene's  term  of  employment 
had  erased,  and  were  merely  statements  of 
fast  transactions  or  defnkations  in  the 
course  of  Greene's  employment,  before  he 
had  resigned,  and  whetlier  he  was  still  un- 
der obligation  to  account  or  not  would  not 
make  his  admissions  relating  to  such  past 
transactions,  without  the  sanction  of  an 
oath,   eomjietent  astainst  the   defendant. 

The  rule  is  well  stated  in  Greenleaf  on 
Evidence,  lOtli  ed.  vol.  J,  §  187,  as  follows^ 
"We  are  next  to  con^iider  the  admissions 
of  a  principal  as  evidence  in  an  action 
40  L.R^(N.S.) 


'  against  tbe  surety  upon  his  collateral  un- 
dertaking. In  the  cases  on  this  anbject, 
the  main  inquiry  has  been  whether  the  dec- 
larations of  the  principal  were  made  dur- 
ing the  transaction  of  the  business  for 
which  the  aurety  was  bound,  so  as  to  be- 
come part  of  the  re»  ge»ta.  It  so,  tliey 
have  been  held  admissible;  otherwise  not. 
The  surety  Is  considered  as  bound  only  for 
the  actual  conduct  of  the  party,  and  not 
for  whatever  he  might  say  he  bad  done, 
and  tlierefore  is  entitled  to  proof  of  his 
conduct  by  original  evidence,  where  it  can 
be  had,  excluding  all  declarations  of  t|ie 
principal  made  subsequent  to  the  act  to 
which  they  relate,  and  out  of  the  course 
of  his  offlcial  duty.  Thus,  where  one  guar- 
anteed the  payment  for  such  goods  as  tiie 
plaintiffs  should  send  to  another,  in  tbe 
way  of  their  trade,  it  was  held  that  the 
admissions  of  the  principal  debtor  that  he 
had  received  goods,  made  after  tbe  time  of 
their  supposed  delivery,  were  not  receivable 
in  evidence  against  the  surety.  So,  if  one 
becomes  surety  in  a  bond  conditioned  for 
the  faithful  conduct  of  another  as  clerk  or 
collector,  it  is  held  that,  in  an  action  on 
the  bond  against  the  surety,  confessions 
of  embezzlpmcnt,  made  by  the  principal 
after  his  dismissal,  are  not  admissible  in 
evidence,  though,  with  regard  to  entriea 
made  in  the  course  of  his  duty,  it  is  other- 
wise." To  the  same  effect  is  1  Tavlor,  Ev. 
SS  786,  780,  and  cases  cited;  1  Phillips,  Er. 
Eth  Am.  ed.  430  (*6Se). 

The  rule  laid  down  in  Greenleaf  and 
other  tert-books  is  supported  by  the  au- 
thorities generally,  English  and  American. 
The  theory  of  the  authorities  seems  to  be 
that  all  evidence  as  to  what  the  principal 
said  he  had  done  in  the  past  should  be  ex- 
cluded, and  the  only  testimony  admitted 
under  this  head,  what  the  principal  in  fact 
did  Id  tbe  course  of  his  employment,  and 
such  statements  oa  were  made  in  connec- 
tion with  the  acts  done  in  the  course  of 
his  business,  and  constituting  part  of  the 
Teg  ge»tw;  therefore  the  surety  cannot  be 
bound  by  the  mere  statements  of  the  prin- 
cipal made  subsequently  to  the  acts  done 
and  as  a  narrative  of  them.  Tbe  reason 
of  the  rule  seems  obvious,  when  we  consider 
the  well-settled  doctrine  that  hearsay  evi- 
dence is  not  competent  generall.r.  and  ad- 
miasLons  by  principal,  not  supported  by  the 
sanction  of  an  oath,  rarely  admissible 
against  the  surety.  1  Taylor,  Ev.  %  786, 
and  cases  cited.  A  brief  review  of  some  of 
the  leading  cases  quite  analogous  to  ttip 
case  at  bar  will  illustrate  the  principle 
applicable  to  the  instant  case. 

Smith  V.  Whittingham,  6  Car.  4  P.  78, 
was  an  action  on  bond  to  charge  surety  fop 
failure  to  account  by  principal.    After  his 
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dUeluirge,  admisBioiu  aa  to  correctness  of 
account  were  held  incompetent  against 
inret;.  The  coort  said  (page  80):  "This 
is  not  an  account  currenti  it  is  only  an 
admiBsioa  made  by  Fisherwick  after  hia 
ditcfaarge  of  what  be  had  embezzled,  and, 
though  it  would  have  been  evidence  against 
Fisherwick,  it  is  not  so  a  gain  at  the  de- 
fendant." This  is  a  leading  cose,  and  cited 
with  approval  generally  in  thii  country. 

Hatch  V.  Elkins,  SG  N.  Y.  4B9,  was  an 
action  on  a  bond  of  indemnity.  The  ac- 
counts were  offered  in  evidence  and  ob- 
jected to,  and  the  question  was  as  to  their 
competency.  In  other  words,  whether,  since 
the  relation  at  surety  and  principal  ex- 
iBt«d,  the  admissions  of  the  principal  were 
competent  against  the  surety.  It  was  held 
that  the  declarations  of  the  principal  were 
admissible  only  when  part  of  the  res  geata, 
and  admissions  made,  not  during  the  trans- 
action of  business,  but  subsequently,  were 
not  cmnpetent.  Referring  to  cases  cited, 
the  court  said  (page  490,  66  N.  Y.)  : 
rrbew  cases  all  hold  that  the  declara- 
tiona  of  the  principal  bind  the  surety  only 
when  they  are  part  of  the  ret  ge»t(g,  in 
reference  to  which  the  surety  haa  covenant- 
ed, but  that  his  subsequent  admissions,  not 
part  of  the  ret  gesta,  do  not  bind  and  are 
not  (Mmpetent   evidence   against   the   aure- 

ty." 

The  following  cases  quoted  from  are 
quite  similar  in  their  facta  to  the  instant 

In  r«e  T.  Brown,  21  Kan.  466,  at  page 
461,  the  court  said:  "This  admission  and 
settlement  were  after  the  default  of  Lee. 
These  matters  referred  to  past  occurrences; 
they  had  no  connection  with  the  acta  to 
which  they  related,  except  as  a  narrative 
or  admission  of  what  Lee  had  done  at  dates 
prior  thereto,  and  ought  not  to  have  been 
received  as  evidence,  so  as  to  bind  hia  sure- 
ties; for  it  was  tbe  acts  of  Lee,  and  not 
his  admissions  or  declarations,  for  which 
his  aureticH  were  bound." 

In  Knott  V.  Pet«TBon,  125  Iowa,  404,  at 
page  407,  101  N.  W.  173,  it  is  said;  "Xl.e 
bond  was  not  to  be  responsible  for  any  dec- 
laration or  admissions  of  the  principal,  but 
for  his  conduct  only.  Hence  it  is  only 
hia  conduct  tn  carrying  on  the  business, 
or  declarations  accompanying  his  acts 
while  BO  engaged,  that  are  admissible  in 
evidence  against  his  surety." 

Wieder  v.  Union  Surety  &,  0,  Co.  42  Misc. 
499,  86  N.  Y.  Supp.  105:  "The  rule  seems 
to  be  well  settled  that  a  party  holding  an 
indemnity  cannot  prove  the  loss  sustained 
l^  him,  for  which  he  seeks  to  hold  the  sure- 
ty liable,  by  the  mere  admissions  or  state- 
ments of  the  principal.  The  declarations 
of  tbe  principal,  made  during  the  transac- 
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tion  of  the  business  for  which  the  surety 
is  iMund,  so  as  to  become  part  of  the  ras 
Heatce,  are  competent  evidence  against  the 
surety;  hut  his  declarations  subsequently 
made  are  not  competent.' " 

Trousdale  v.  Philips,  8  Swan,  884:  «Ib 
order  to  make  the  declarations  and  state- 
ments  of  the  principal  good  against  the 
surety,  in  these  kind  of  bonds,  they  must 
l>e  made  when  the  business  is  transacted, 
and  in  connection  with  it,  so  as  to  become 
a  part  of  the  res  gesta.  They  can  be  ad- 
mitted on  no  other  principle.  The  surety 
is  bound  for  the  acts  and  eondiict  of  his 
principal,  and  not  for  what  he  may  say 
he  had  done." 

Shelby  v.  The  Governor,  2  Blackf.  280, 
page  280:  "On  the  trial,  the  plaintiff  in- 
troduced a  witness  to  prove  that  Weathers 
told  him  that  he  had  collected  the  money 
in  controversy,  ...  If  Weathers,  while 
officially  acting  in  relation  to  the  receipt 
of  this  money,  stated  that  he  had  received 
it,  suoh  statement  would  form  a  part  of  the 
rea  gettm,  and  would  be  evidence  t«  prove 
the  act  of  receiving,  and  would  therefore 
be  admissible  against  his  sureties.  But 
declarations  made  by  him  at  any  subse- 
quent j>eriod  would  have  no  connection 
with  the  act,  and  could  not  be  introduced 
as  evidence  of  the  act,  so  aa  to  bind  his 
sureties;  far  it  is  his  acts,  and  not  his 
admissions  or  declarations,  for  which  his 
sureties  are  bound." 

Union  Sav.  Asso.  t.  Edwards,  47  Mo. 
446,  at  page  449 :  "Had  the  suit  been 
against  the  sureties  alone,  the  evidence 
would  have  been  clearly  inadmissible.  It 
is  not  within  the  power  of  the  principal, 
after  a  transaction  is  past  and  gone,  to 
make  admissions  to  the  detriment  of  hie 
sureties."  To  the  same  effect  are  Blair  t. 
Perpetual  Ins.  Co.  10  Mo.  660,  47  Am.  Dee. 
129;  Eichhold  v.  Tiffany,  20  Misc.  BSI,  46 
N.  Y.  Supp.  G34;  Ayer  v.  Getty,  46  Hun, 
287;  Wheeler  v.  State,  S  Hcisk,  393;  Dobbs 
V.  Inferior  a.  Justices,  17  Ga.  824;  Bo- 
card  V.  State,  79  Ind.  270;  Lewis  T,  Lee 
County,  73  Ala.  148;  Chelmsford  Co.  v. 
Demarest,  7  Gray,  1;  Tenth  Nat.  Bank  v. 
Darnigh,  3  Thomp.  t  C.   138. 

The  majority  opinion  endeavors  to  dis- 
tinguish the  instant  cose  from  the  authori- 
ties cited,  upon  the  ground  that  tlie  agent 
was  obliged  to  account,  and  therefore  his 
admissions  as  to  correctness  of  the  account 
presented  to  him  by  the  agent  of  plaintiff, 
and  his  further  admissions  that  he  con- 
verted funds,  were  competent.  It  may  well 
be  that  the  reports  and  accounts  made  by 
the  agent,  Greene,  before  resignation  and 
in  the  course  of  bis  employment,  were  com- 
pet«nt,  and  that,  it  such  reports  and  ac- 
counts had  shown  »  misappropriation  4( 
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funda,  %  primK  facie  ease  would  hftTe  been 
made  against  the  defendant.  But  I  think 
it  clear  under  the  BiUthorities  that  the  ad- 
miBBiona  aupplementing  the  aocount  made 
after  the  reports  and  accounts  bad  been 
Diade  were  no  part  of  the  rea  gestm;  hen^^e 
not  competent  evidence  against  the  defend- 
ant surety.  Had  the  admissions  as  to  cor- 
rectness of  account  and  converaion  by  the 
agent  been  made  at  or  about  the  time  the 
reporta  and  accounts  were  made,  and  while 
tlie  agent  was  in  the  discharge  of  such  em- 
plojnieDt,  doubtless  such  admisaions  would 
have  been'  competent  against  the  defendant 
as  part  of  the  ret  geata. 

The  admisaiona  muat  be  contemporaneous 
with  tlie  act,  in  order  to  constitute  part 
of  the  rw  geatce.  3  Wigmore,  Ev.  S§  176T, 
1772-1774,  and  177B,  and  casea  cited;  Stet- 
son T.  Citj  Bank,  2  Ohio  St.  JST,  and  caaes 
cited;  1  Greenl.  Ev.  IS  108,  110;  Shelby 
T.  The  Governor,  2  Blackf.  289;  Eotchkise 
T,  Lyon,  a  Blackf.  222;  Ward  t.  Suffield, 
S  Bing.  N.  C.  381.  7  Scott,  352,  2  Arnold. 
4,  8  L.  J,  C.  P.  N.  S.  207;  Evana  v.  Beat- 
tie,  6  Gap.  26;  Longenecker  v.  Hyde,  t 
Binn.  1 ;  Kamp  ».  Coxe  Bros,  ft  Co.  122 
Wis.  208,  Se  N.  W.  366. 

With  all  the  diligence  of  the  diatingujah- 
ed  counsel  for  reapondent,  and  the  court, 
but  one  caae  (Father  Matthew  Young  Men's 
Total  Abstinence  Bene  v.  Soc.  v.  Fitzwil- 
liam,  12  Mo.  App.  44S)  is  cited  which  ap- 
pears to  support  the  mnjority  opinion.  1 
am  not  clear  that  that  caae  is  authority 
for  the  majority  opinion  here.  It  ia  true 
the  report  or  statement  was  made  after 
the  removal  from  oRice  of  Fitzwilliam,  but 
the  statement  included  no  time  not  covered 
by  the  bond,  and  the  bond  provided  that 
such  a  statement  should  be  tnade  at  the 
expiration  of  the  term.  Beaidea  it  does 
not  appear  clearly  whether  the  atatement 
was  made  from  records  properly  kept.  But. 
if  the  case  is  authority  for  the  majority 
opinion  in  the  instant  caae,  in  my  opin- 
ion, it  is  unsupported  by  reason  or  au- 
thority, and  should  not  be  followed. 

The  other  authorities  cited  in  the  major- 
ity opinion  (Townaend  v.  Everett,  4  Ala. 
607,  approved  in  Lewia  v.  Lee  County,  73 
Ala.  148;  Jenness  v.  Black  Hawk,  2  Colo. 
678;  Wyehe  v.  Mvrick,  14  Ga.  584;  Doug- 
laas  V.  Howland, '24  Wend.  35,  and  Wig- 
more,  Ev.  5  1077)  do  not  appear  to  add 
atrenRth  to  the  opinion  of  the  court.  The 
point  in  Townsend  v.  Everett,  supra,  perti- 
nent, ia  that  the  annual  statement  of  the 
county  treasurer,  which  by  law  he  was 
bound  to  make,  was  evidence  again  at  hia 
surety.  On  page  Qll,  4  Ala,,  the  court 
saya:  "We  do  not  consider  it  necessary 
in  this  cnsp  to  go  into  the  inquiry  how  far 
the  Buretv  is  bound  by  the  declarations  of 
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the  principiJ,  made  in  refereoee  to  his  eos- 
duct  as  treasurer,  whilst  in  office,  as  he 
certainly  ii  bound  by  those  acts  which,  aa 
treasurer  of  the  county,  hia  principal  was 
bound  to  perform,  and  for  the  performance 
of  which  he  was  aurety.  The  Bt.^'liit«  re- 
quires the  treasurer  to  account  with  ths 
comtnisa loners'  court  annually,  and,  upon 
his  resignation  or  removal  frsm  office,  to 
state  the  account,  and  deliver  the  money 
and  other  effects  of  the  county  to  his  sue- 
ceaaor,  and  these  acts  when  done  are  as 
obligatory   on   the  surety   as   en  the   prin- 

Lewis  T.  Lee  County,  73  Ala.  148,  refer- 
red to  in  the  majority  opinion  as  approving 
Townaend  v.  Everett,  .4  Ala.  607,  is  a  strong 
case  in  support  of  thia  dissent,  as  I  under- 
stand   it. 

Jenneas  t.  Black  Hawk.  2  Colo,  578,  in- 
volved the  question  of  declarations  of  a 
principal  in  an  official  bond  aa  evidence 
Bgainat  the  sureties,  when  made  in  the  per- 
formance of  some  oMcial  act  or  duty  and 
in  reference  thereto.  The  court,  at  page 
68fi,  2  Colo.,  referring  to  a  case  of  declara- 
tions of  the  principal  in  an  official  bond, 
lays  down  the  doctrine  that  the  better  rule 
limits  the  operation  of  such  declarations 
against  sureties  to  the  case  in  which  they 
are  made,  in  the  performance  of  some  of- 
ficial act  or  duty  and  in  reference  thereto, 
and  that  they  must  be  part  of  the  re* 
gtstte.  The  court  further  says  {page  586, 
2  Colo.)  :  "The  sureties  obligate  them- 
selves to  be  answerable  for  what  the  prin- 
cipal does  in  his  office;  his  official  acts 
may  therefore  be  shown  to  charge  them; 
every  declarfition,  accompanying  and  ex- 
planatory of  the  act,  is  part  of  it." 

Wyobe  v.  Myrick  and  Douglass  v.  How- 
land,  Bupra,  contain  nothing  contrary  to 
t)ie  general  rule  stated  in  this  dissent.  2 
Wigmore  on  Evidence,  S  1077,  treats,  among 
other  subjects,  of  principal  and  surety,  but 
I  find  nothing  in  it  contrary  to  the  rule 
laid  down  in  the  caaes  heretofore  cited. 

Conceding  that  the  statcmefit  of  account 
was  competent,  becauae  the  reports  from 
which  it  waa  made  up  were  made  by  the 
agent,  Oreene,  during  the  diacharge  of  his 
duties,  BUch  sfatement  is  clearly  inBuffl- 
cient  to  chai^  Greene  with  larceny  or  em- 
bezzlement, because  the  evidence  is  undis- 
puted that  it  is  merely  a  report  of  the  husi- 
neas  done  by  the  agent,  Greene,  and  not  of 
preraiumB  collected.  Under  the  conditions 
of  the  bond,  the  aurety  was  only  liable  for 
larceny  or  embezzlement  of  the  agent,  and 
not  (or  loss  otherwise  occurring;  therefore 
the  amount  of  premiums  appearing  upon 
the  account  stated  was  not  sufficient  to 
charge  Greene  with  larceny  or  embeulft- 
ment.     Travelers'   Ins.   Co.  t.   MeConltt^, 
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127  U.  S.  eei,  32  L.  ed.  308,  8  Sup.  Ct 
Rep.  1360;  Germauia  F.  Ina.  Co.  v.  Deck- 
ard,  3  Ind.  App.  361,  28  N.  E.  868;  Ly- 
coming F.  Tub.  Co.  t.  Schwenk,  96  Pa.  89, 
40  Am.  Rep.  629,  8  Mor.  Min.  Rep.  53; 
Ganch  T.  St.  Louis  Mut.  L.  Ina.  Co.  88 
III.  251,  30  Am.  Rep.  654;  Dupjn  t.  Mu- 
tual Ins,  Co.  6  La.  Ann,  482;  Weidner  y. 
Standard  Life  k  Acoi.  Ins.  Co.  130  Wit.  10, 
110  N.  W.  248. 

Therefore,  as  conceded  in  tie  majority 
opinion,  tbe  admlBsions  of  Greene  after  his 
resignation,  charging  himself  with  conver- 
sion, were  necessary  to  make  a  case,  and 
these  admissions  being  incompetent,  no  case 
was  made.  I  think,  therefore,  the  judg- 
ment should  be  reversed. 

I  am  autharised  to  say  that  Mr.  Justice 

Timlin  concurs  in  the  foregoii^  dissent. 

Petition  for  rehearing  denied,  October 
3,  1911. 


IiODISIAXA  SUFHEHS:  OOITRT. 

PAUL  PALERMO,  Appt, 


(130   La.    833,    58    Bo.   589.) 

Negltgence  —  child  —  parent, 

1.  A  ebild  four  years  old  is  incapable  of 
committing  negligence.  A  parent  is  not 
negligent  id  permitting  his  child,  four  yeai3 
of  age,  to  be  on  the  sidewalk  adjoining  his 
residence. 

Same  —  dangeroas  condition  —  lojur; 
to  cblld. 

2.  Where  a  child  four  years  old  fell  into 
a  street  gutter  containing  hot  water  wliicb 
had  flowed  from  the  defendant's  plant,  and 
was  painfully  burned,  the  defendant  will  be 
held  liable  in  damages,  where  tbe  Evidence 
showed  that  the  water  and  steam  attracted 
the  curiosity  of  the  children  of  the  vicinity. 
and  that  the  defendnnt's  watcliiii^n  at  the 
RUtter  le^t  his  post  before  the  accident 
Happened  to  the  cbild. 


(May   6,   1B12.) 
Headnotea  by  Lakd,  J. 


APPEAL   by   plaintiff  from   a   judgment 
of   tJie   Civil   District  Court  for   tha 

Parish  of  Orleans  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  to  plaintiff's  minor  son 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  tbe  opinitHi. 

Messrs.  Foster,  Mltllne,  Brian,  A 
Saal,  for  appellant; 

Whoever  does  anything  in  or  immediate- 
ly adjacent  to  the  public  street,  calculated 
to  attract  children  of  the  vicinity  into  a 
danger  which  they  cannot  appreciate,  owes 
tbe  duty  of  protecting  them  by  suitably 
guarding  the  source  of  danger. 

Indianapolis  v.  Emmelman,  108  Ind.  630, 
68  Am.  Rep.  65,  9  N.  E.  156. 

Plaintiff  is  entitled  to  recover  damages 
for  the  injury  inflicted. 

Westerfield  v.  LeTis  Bros.  43  La.  Ann.  63, 
9  So.  52. 

Mr.  Philip  J.  Fatorno  for  appellee. 

I/and,  J.,  delivered  the  opinion  of  the 

This  is  a  suit  brought  by  the  father  and 
natural  tutor  to  recover  damages  for  per- 
sonal injuries  sustained  by  bis  minor  son, 
Pascal,  a  child  four  years  of  age  at  the 
time  of  the  accident. 

On  March  26,  1009,  Pascal  fell  into  an 
open  gutter  on  Hospital  street,  which  at  the 
time  contained  hot  water  which  had  flowed 
from  the  plant  of  the  defendant  company  lo- 
cated on  the  same  street.  The  boy  was 
scalded  and  burned  on  the  left  side  of  his 
body  from  his  neck  downwards. 

The  first  defense  is  that  one  of  the  bolts 
of  the  defendant's  boiler  blew  out,  and  tbe 
hot  water  escaped  through  tbe  opening  and 
flowed  into  the  gutter,  without  fault  or  n^- 
ligence  on  the  part  of  the  defendant.  The 
next  defense  is  that  the  defendant  used  due 
diligence  in  warning  children  in  the  street 
of  the  presence  of  hot  water  in  the  gut- 
ters, and  lastly  contributory  negligence  is 
pleaded. 

There  was  judgment  in  favor  of  the  de- 
fendant, and  the  plaintiff  has  appealed. 

In   his   opinion    the   JAdge   a    ijuo    said  : 


Not«.  —  For  contributory  negligence  of 
parent  or  custodian  of  child  as  bar  to  an 
action  by  child  for  negligent  injuries,  see 
note  to  Chicago  City  R.  Co.  y.  Wilcox,  21 
L.R.A.  76,  and  Neff  v.  Cameron,  18  L.R.A. 
(NJ5.)  320,  and  later  coses  Blossom  Oil  & 
Cotton  Co.  V.  Poteet,  35  L.R.A.(N.S.)  449. 
For  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for 
death  of  child  non  sui  j'urta,  see  notes  to 
Vinnette  v.  Northern  P.  R.  Co.  18  L.R.A. 
(N.S.)  328,  and  Nashville  Lumber  Co.  v. 
Busbee,  38  L.R.A.fN.S.j    7)4. 

As  to  liability  for  turning  steam  or  other 
40  L.B.A.(N£.) 


dangerous  vapors  or  (faaes  into  sewer,  see 
note  to  Smith  v.  Edison  Electric  Illuminat- 
ing Co.  15L.R.A.(N.S.)  957. 

Generally,  aa  to  liahility  for  esfipe  of  wa- 
ter stored  on  premisea.  see  notes  to  Brennan 
Constr.  Co.  v.  Cumberland.  15  L.R.A.(N.S.l 
541,  and  Weaver  Mercantile  Co.  v.  Thur- 
mond, 33  L.R.A.(N.S.)   1061. 

Generally,  as  to  duty  toward  children  in 
respect  of  obstructions  or  defects  in  street, 
see  notes  to  Gibson  v.  Huntinpton.  22  L.R.A. 
581;  Newport  News  4  0.  P.  R.  k  Electric 
Co.  v.Clarb.fiL.R.A.IN.P.)  90.'>;  and  Town- 
ley  V.  Huntington,  34  L.R.A.(N.S.)  118. 
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Jan, 


"The  proof  is  that  defendanta,  in  order  to 
Iteep  the  liot  water  of  their  ice  factory  out 
of  the  street  ^tter,  h^d  installed  a  lar^ 
underground  pipe  for  the  harmleSB  escape 
of  the  hot  water,  long  prior  to  this  acci- 
dent, and  that  on  the  dov  of  the  child's  in- 
jury a  tube  of  their  boiler,  without  any  neg- 
ligence on  defendant's  part,  had  exploded, 
and  from  its  broken  or  blowed-out  part  the 
hot  water  ran  into  the  street  gutter.  It 
also  appears  that  at  onct  defendants  turned 
a  stream  of  cold  water  into  the  escaping 
hot  water  to  cool  it,  and  niake  it  harm- 
leas,  and  that  defendants  also  put  a  dam 
across  the  gutter  to  force  the  water  to- 
wards the  swamp,  and  also  stationed  a 
man  at  the  gutter  to  warn  the  chilldren 
of  a  near-by  school,  who  left  his  post  after 
the  children  were  called  into  the  school- 
house,  and  also  diligently  went  to  work  to 
repair  the  boiler  and  stop  the  escaping  hot 
water.  I  And  no  negligence  on  defendant's 
part  in  all  this;  but,  even  if  there  had  been, 
how  could  defendants,  with  the  accident  to 
the  boiler  happening  all  of  a  sudden,  antici- 
pate or  expect  that  plaintiff's  child  of  ten- 
der years  would  be  allowed  by  its  parents 
to  wander  on  the  streets,  or  that  it  would 
manage  to  get  into  the  street  gutterT" 

The  law  of  the  case  is  thus  stated  by  the 
judge  a  ^uo .'  "That  doctrine  is  that  in 
order  to  w,'  rant  the  finding  that  negligence 
is  the  proximate  cause  of  the  injury,  it 
must  appear  that  the  injury  was  the  nat- 
ural consequence  of  the  negligence,  and 
that  the  defendants  ought  to  have  antici- 
pated or  foreseen  or  expected  it,  in  the  light 
of  the  attending  circum stance s." 

The  statement  of  facts  made  by  the  judge 
a  quo  shows  that,  when  the  hot  water  com- 
menced flowing  into  the  gutter,  the  defend- 
ant's agents  did  anticipate  or  foresee  that 
children  Jn  the  street  might  be  injured  by 
coming  in  contact  with  the  hot  water,  and 
stationed  a  man  at  the  gutter  to  warn  the 
children  of  a  near-by  school.  The  judge  a 
quo  found  that  this  man  left  his  post  after 
giving  said  warning.  As  the  hot  water  con- 
tinued to  flow  tor  an  hour  or  more,  a  guard 
should  have  been  Icept  at  the  gutter  until 
the  danger  had  passed.  If  a  man  was  sta- 
tioned at  the  gutter  to  warn  children,  and 
he  deserted  his  poat,  the  defendant  is  liable 
for  his  negligence. 

The  hot  water  and  steam  in  the  gutter 
was  a  dangerous  agency  in  a  public  place, 
forbidden  by  ordinance  of  the  city  of  New 
Orleans;  and  defendant  knew  that  it  was 
likely  to  attract  children.  According  to  de- 
fense witnesses,  the  hot  water  and  steam 
did  attract  children,  who  were  warned  and 
driven  away.  Defendant  was  neglipcnt  in 
not  taking  proper  "precautions  to  prevent 
other  children  from  coming  in  contact  with 
4"  L,R.A.(N.S.) 


the  hot  water.  A  watchman  at  the  gutter 
would  have  probably  prevented  the  injury 
of  plaintilT'a  son. 

On  principle  there  is  no  difference  be- 
tween hot  water  and  a  dangerous  machine 
left  unguarded  in  a  public  place.  As  to  a 
dangerous  machine,  see  Weaterfleld  v.  Levis 
Bros.  43  La.  Ann.  63,  9  So.  62.  In  this  case 
it  was  said:  "The  machine  was  in  a  public 
place,  on  a  public  street  in  close  proximity 
to  the  yard  of  the  plaintiffs.  It  was  left 
exposed,  unguarded,  and  unsecured.  The 
child  Richard  was  of  that  tender  age  [flve 
years]  when  childish  instincts  are  probably 
at  their  fullest  intensity." 

Practieally  no  cases  are  found  which  hold 
that  a  child  under  six  years  of  age  can  be 
charged  with  negligence.    29  Cyc  G38. 

We  are  responsible  for  the  damage  caused 
by  "the  things  we  have  in  our  euatody." 
Civil  Code,  art.  2317.  This  rule  has  bMn 
applied  to  the  explosion  of  .a  part  of  an 
electrical  apparatus.  Yates  v.  Southwestem 
Brush  Electric  Light  &  P.  Go.  40  La.  Ann. 
4fl7,  4  Bo.  250.  In  that  case  the  owner 
was  negligent  in  not  keeping  the  apparatna 
in  proper  condition  of  repair. 

In  the  ease  at  bar,  the  defendant,  if  not 
negligent,  quoad  the  blowing  out  of  the 
bolt,  or  the  flow  of  the  hot  water  into  the 
street,  was  negligent  in  not  keeping  a 
watchman  at  the  gutter  until  the  danger  to 
children  had  ceased. 

The  child  was  painfully  hut  not  seriously 
burned,  and  recovered  in  a  short  time.  We 
assess  the  damages  at  tSOO. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  it  is  now  ordered 
that  the  plaintiflf  do  have  and  recover  of  the 
defendant  the  sum  of  $300,  with  legal  inter- 
eat  thereon  from  this  date,  and  costs  in  both 
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h.  0.  HILL,  Plff.  in  Ert« 

H.   a   HOELDTKE. 

(—  Tex.  —,  142  S.  W,  871.) 

Fraud  —  atile  ot  real  estate  ^  material- 
ity. 

1.  The  question  of  fraud  in  falsely  repre- 
senting to  a  purchaser  of  real  estate  that 
a  lien  note  on  the  property  had  been  paid 


Sote.  —  Beorfaflfon  of  pHrehaae  of  real 
extate  an  affecting  oasumpKon  of 
mortgage  or  lien  thereon. 

As  to  the  effect  upon  the  mortgagor's  ob- 
ligation of  a  modification  between  the  mort- 
gagee and  the  subsequent  grantee,  see  note 
to  Fanning  v.  Murphy.  4  L.R.A.(K.S.)   668. 

There  is  a  direct  conflict  among  the  caaes 
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becomea  ImniKterUI  if,  without  notice  of 
its  continued  existence,  the  parties  agree  to 
rescind  the  contract. 

Contract  —  reaclaalon  —  andlsooTered 
fraud  —  reparation. 

2.  Une  vho,  upon  contracting  to  purchase 
re&l  estate  and  assume  pajment  of  the 
vendor's  liens  thereon  as  part  at  tlte  con«id- 
eration,  is  misled  by  a  false  statement  that 
a  particular  lien  note  has  been  paid,  can- 
not avoid  liability  on  his  undertaking  to 
pay  such  liens  because  of  the  misrepresen- 
tation, if,  before  he  discovers  it,  the  note 
has  been  canceled. 

Statute  of  frauds  —  promise  to  ■pa.j  lien 
notes  —  necessity  of  writing. 

3.  The  promise  to  pay  outstanding  lien 
notes  as  }wrt  of  the  purchase  price  of  real 
estate  is  not  within  the  statute  of  frauds. 

on  the  question  as  to  the  effect  of  a  rescis- 
sion of  the  purchase  of  real  estate  or  the 
contract  by  the  purchaser  to  assume  and 
pay  a  mortgage,  upon  the  assumption  of 
the  mortgage  or  iien.  This  conflict,  as  a 
genera!  rule,  arises  from  different  views 
which  the  courts  entertain  as  to  the  nature 
and  character  of  a  promise  by  a  grantee  of 
land  who  assumes  and  agrees  to  pay  a  mort- 
.  gage  thereon.  In  many  jurisdictions  such 
a  promise  is  regarded  as  primarily  for  the 
benefit  of  the  mortgagor,  and  the  right  of 
the  mortgagee  to  claim  thereunder  is  said 
to  be  an  equitable  right  and  subject  to  be 
defeated,  prior  to  acceptance,  by  a-bona  fide 
rescission  of  the  contract  by  the  immediate 
parties  thereto.  The  same  result  is  reached 
in  other  jurisdictions  by  regarding  the  con- 
tract OS  a  covenant,  and  applying  the  rule 
that  any  right  of  action  thereon  by  a  third 
person  must  be  derived  from  the  covenantee. 
n-1  the  other  bond,  in  other  Jurisdictions 
such  a  contract  is  regarded  as  directly  for 
the  benefit  of  the  mortgagee,  and,  since  it 
is  for  his  beneflt,  his  accej^nce  ii  assumed, 
and  the  right  of  the  immediate  parties  by 


denied.  In  other  jurisdictions  the  same 
result  is  reached,  but  by  application  of  the 
rule  of  practice  authorising  the  person  for 
whose  beneflt  a  promise  is  made  to  maintain 
an  action  directly  against  the  promisor  to 
enforce  the  same.  This  right  of  action  is 
said  to  accrue  upon  the  makins  of  the  prom- 
ise, and  hence  not  to  be  subject  to  rescission 
or  alteration  by  any  subaequent  agreement 
between  the  immediate  parties  thereto. 

Rule  that  contract  is  not  subject  to  rp':Cis- 


In  Bay  t.  Williams,  112  III.  01,  64  Am. 
Bep.  20»,  1  N,  E.  .140,  the  doctrine  is  as- 
serted that  the  assumption  of  a  mortgage 
by  the  purchaser  of  land  inures  to  the  bene- 
fit of  the  mortgagee,  for  whose  benefit  it  is 
made,  and  the  right  to  sue  is  vested  in  him 
1^  force  of  the  agreement  itself,  and  bis  ex- 
press asiient  to  the  agreement  is  not  essen- 
tial to  his  right  to  avail  himself  of  its  bene- 
40  L.R.A,(N.S.) 


Vendor  and  pnrcbascr  —  acceptance  of 
promise  to  pa;  vendor's  lien  ^  right 
to  rescind. 

4.  Acceptance  by  one  holding  a  vendor's 
lien  on  real  estste,  of  the  promise  of  a  sec- 
ond vendee  to  satisfy  the  lieu  as  part  of  tlip 
consideration  whjch  he  is  to  pay  the  original 
vendee  for  the  property,  deprives  the  parties 
to  the  second  sale  contract  of  the  power  to 
rescind  it  so  as  to  relieve  the  second  vendee 
of  bis  liability,  without  the  assent  of  the 
original  vendor,  although  such  vendee  had 
no  notice  of  the  acceptance. 

(January  24,  1612.) 


for   the    Sixth    Supreme   Judiciiil    Dis- 
trict to  review  a  judgment  reversing  a  judg> 

flta.  The  promise  vests  him  with  an  imme' 
diate  interest  and  right  to  the  same  extent 
aa  though  the  contract  had  been  directly 
with  him;  hence  the  mortgagor  who  pro- 
cures the  promise  has  no  legal  right  to  re- 
lease or  discharge  the  grantee  from  his  lia- 
bility thereunder  to  the  mortgagee. 

Ihis  is  also  the  doctrine  of  Starbird  t. 
Cranston,  24  Colo.  20,  48  Pac.  652,  which 
holds  that  since  such  an  assumption  clause 
in  a  deed  imposes  an  obligation  upon  the 
grantee,  primarily  for  the  benefit  of  t!ic 
mortgagee,  and  not  for  the  indemnity  of  the 
grantor,  by  accepting  the  deed,  the  grantee 
becomes  effectivelj"  bound  by  the  obliga- 
tion, and  an  immediate  right  to  enforce  it 
is  vested  in  the  mortgagee,  and  this  right 
cannot  be  devested  without  his  consent. 

Although  the  case  is  not  in  point  as  to  the 
facts  it  is  asserted  in  Fanning  v.  Murphy, 
126  Wis.  638,  4  L.R.A.(N.a.)  866,  110  Am. 
St,  Kep.  946,  105  N.  W.  1056,  5  Ann.  Cas. 
435,  that  such  an  agreement  will  create  a 
privity  enabling  the  mortgagee  to  enforce 
by  an  action  at  law  the  promise  made  for 
bis  benefit,  and  his  status  as  regards  the 
promisor  cannot,  after  the  happening  of  the 
transaction  creatine  it,  be  changed  without 
his  consent;  and  the  court  cites  with  ap- 
proval Tweeddale  v.  Twecddale,  116  Wis, 
617,  ei  L.R.A.  BOB,  96  Am.  St.  Bep.  1003, 
93  N.  W.  440,  which  asserts  and  applies  thot 
doctrine  to  a  case  not  in   point  as  to  the 

In  GilTord  v.  Corrigan,  117  N.  T.  257, 
a  L.H.A.  fllO,  16  Am,  St.  Rep.  60B,  21  N.  E. 
756  (cited  in  the  opinion  in  Hall  v. 
HoELOTKB),  it  is  asserted  that  this  equitable 
right  to  hold  the  grantee  upon  his  assump- 
tion is  created  and  becomes  vested  in  the 
holder  of  the  encumbrance  when  the  situa- 
tion is  created  out  of  which  equity  is  born. 
The  court  remarks  that  "if  it  be  possi- 
ble to  adjourn  it  to  a  later  period,  it  must 
certainly  attach  when  the  creditor  asserts 
his  rii;ht  to  it,  and  notifles  the  other  party 
of  his  intention  to  rely  upon  it.  As  a  right. 
founded  upon  the  equity  of  the  statute,  it 
must  have  come  into  beini;  before  the  fore- 
closure suit  was  commenced,  for  the  permis- 
reads,  'any  person  who  is  liable  to  tbe 
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ment  o(  tlie  District  court  for  Fannin  Coun- 
ty in  favor  of  defendant  Hill,  but  against 
ttie  other  defendanta,  in  an  action  brought 
to  foreclose  a  vendor's  lien,  and  to  recover 
on  a  note  given  for  a  part  of  the  purchase 
price  of  certain  real     estate.     AfBrmed. 

The  facts  are  stated  in  the  opinion. 

Mesa  re.  Mc<3r«d]r  A  McM^on,  for 
plaintiff  in  error: 

The  assumption  of  liability  having  been 
on  the  false  assurance  that  the  prior  lien 
was  paid,  no  recovery  can  be  had  on  it. 

Green  v.  Chandler,  25  Tei.  148;  Drury 
V.  Hayden,  111  U.  S.  223,  28  L.  ed.  408, 
4  Sup.  Ct.  Rep.  405;  Merritt  v.  Robinson, 
35  Ark.  483;  Woods  v.  North,  fl  Humph. 
300,  44  Am.  Dec.  312;  Topp  v.  White, 
12  Helsk.  leS;  Crawford  t.  Keehler,  6  Lea, 


E47;  Eiefer  r.  Rogera,  19  Uinn.  32,  Oil. 
14. 

On  petition  for  rehearing. 

Not  having  been  notified  of  the  accept- 
ance of.  the  promise,  and  having  rescinded 
the  trade,  and  made  a  contract  with  Mc- 
Leary  for  a  valuable  consideration,  and 
parted  nith  things  of  value,  and  changed 
his  I^al  status  nith  reference  to  the  prop- 
erty, such  release  by  McLeary  operated  to 
release  and  discharge  Hill  from  any  lia- 
bility upon  said  notes. 

Ward  V.  Green,  86  Tex.  17T,  30  8.  W. 
864;  A.  F.  Sbapleigb  Hardware  Co.  v. 
Wells,  90  Tes.  110,  56  Am.  St  Rep.  783, 
37  S.  W.  411i  Dalton  v.  Rainey,  75  Tex. 
516,  13  S.  W.  34;  Shepherd  v.  May,  115 
U.  S.  505,  20  L.  ed.  460,  0  Sup.  Ct.  Rep. 


plaintiff  (or  the  payment  of  the  debt  secured 
by  the  mortgage  may  be  made  a  defendant 
in  the  action.'  His  liability  must  precede 
the  commencement  of  the  action.  It  niuet 
exist  as  a  condition  of  his  being  sued  at  all; 
and  so,  assuming  that  this  action  can  be 
maintained  against  him  upon  his  promise, 
the  right  of  action  must  have  arisen  at 
once  upon  the  delivery  of  the  deed,  or,  at  the 
latest,  when  the  promise  came  to  the  knowl- 
edge of  the  creditor,  and  he  assented  to 
and  adapted  it."  The  court,  however,  ex- 
pressly reserves  the  question  whether  in  the 
interval  between  the  making  of  the  con- 
tract and  the  acceptance  ahd  adoption  of  it 
by  the  mortgagee  It  was  revocable  without 
bis  assent,  and  it  is  pointed  out  that  tlio 
cnse  before  the  court  involves  only  the 
question  whether  such  a  contract  is  revoca- 
ble after  it  has  come  to  the  knowledge  of  the 
mortgagee  and  he  has  assented  to  it  and 
adopted  it  as  a  security  for  his  benefit."  For 
other  caaee  see  infra,  "right  to  rescind  after 

Rule  that  contract  Is  subject  to  rescission 

prior  to  actual  acceptance  by  mortgagee. 

In  New  Jersey  the  rule  obtains  that  a 
covenant  by  a  grantee  of  the  mortgaged 
p rem i see  to  pay  the  mortgage  debt  is  a  con- 
tract with  hia  grantee  for  hia  indemnity  on- 
ly, and  may  be  released  and  discharged  by 
him,  and  the  immediate  parties  to  such  a 
contract  may  abandon  it  and  mutually  re- 
lease each  other  from  its  performance,  re- 
gardless of  the  encumbrancer's  interests,  un- 
Icaa  tlie  grantor  and  grantee,  with  knowl- 
edge tliat  he  was  relying  on  the  contract, 
nulTer  the  encumbrancer  to  put  himself  in  a 
position  from  which  he  cannot  retreat  with- 
out Jobs  in  case  the  contract  is  not  per- 
formed. Crowell  v.  Currier.  27  N.  .T.  Eq. 
l.')2;  Youngs  v.  Trustees  of  Public  Schools, 
31  N.  J.  Eq,  290;  O'Neill  v.  Clark,  33  N.  J. 
En    'J 4. 

This  doctrine  is  thus  stated  in  Green  t. 
Stone.  54  N.  J.  Eq.  387.  5-5  Am.  St.  Rep, 
577,  34  Atl.  109B,  "A  deed  infer  partes 
whereby  an  estate  Is  conveved,  if  accented 
hv  the  gran'ne.  is  in  legal  effect  the  deed  of 
40  L.R.A.(K.S.) 


both  parties,  and  a  atipulation  in  auch  a 
deed  by  the  grantee,  that  be  will  assume 
and  pay  a  debt  secured  by  a  mortgage  on 
the  premises  for  the  payment  of  which  the 
grantor  ta  personally  liable,  ia  a  contract 
by  the  grantee  with  the  grantor  to  pay  the 
mortgage  debt, — especially  where  the  mort- 
gage debt  ia  computed'  as  part  of  the  con- 
sideration money  for  the  conveyance.  This 
contract  is  with  the  grantor  for  bis  indem- 
nity, and  the  obligation  of  the  grantee  to 
pay  the  debt  inures  in  equity  for  the  bene- 
ht  of  the  mortgagee,  and  he  may  enforce 
it  against  the  grantee  to  the  extent  of  the 
unpaid  part  of  the  mortga^  debt  remaining 
due  after  the  proceeds  of  the  mortgaged  ea- 
tate  have  been  applied  thereon.  'The  prin- 
ciple on  which  the  mortgagee  in  such  cases 
is  entitled  to  enforce  the  obligation  of  the 
grantee  is  that,  by  the  acceptance  of  a  deed 
containing  an  assumption  of  the  mortgage 
debt,  the  grantee  becomes  the  principal  debt- 
or; the  liability  of  the  grantor  as  between 
the  parties  being  that  of  a  surety  only;  and 
by  a  well-settled  doctrine  of  equity  the  mort- 
gagee as  a  creditor  may,  by  way  of  subroga- 
tion, have  the  benefit  of  all  collateral 
obligations  which  a  person  standing  in  the 
situation  of  a  surety  for  another  holds  for 
his  indemnity.  The  contract,  being  with  the 
grantor  for  his  indemnity,  may  be  released 
or  discharged  by  him  at  any  time  before  the 
mortgagee  proceeds  to  enforce  his  rights 
against  the  grantee;  but  if  at  the  time  suit 
is  brought  by  him  the  obligation  of  the 
grantee  to  pay  the  mortgage  debt  is  in  ex- 
istence undischarged,  hia  remedy  against 
the  grantee  ia  complete." 

The  doctrine  asserted  in  the  New  Jersey 
decieiona  ia  alao  the  rule  in  Kentucky,  Jones 
v.  Higgins,  80  Ky.  40S,  and  Colvin  v.  Newell, 
8  Ry.  L.  Rep.  959,  holding  that  where  the 
vendee  as  part  consideration  for  land  agreea 
to  pay  a  mortgage  thereon  the  promise  is 
for  the  benefit  of  the  mortgagee,  but  it  may 
be  rescinded  by  the  parties  who  made  it  at 
any  time  before  the  mortgagee  has  asserted 
any   rights  thereunder. 

This  is  also  the  rule  in  Indiana;  Berk- 
shire L.  Ina.  Co.  v.  Hutchings.  100  Ind.  498, 
holding  that  whik  the  relation  between  the 
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11»;  Laing  t.  Byrne,  S4  N.  J.  Eq.  62; 
Crowell  V.  Hoipital  of  St.  Bsnwbaa,  87 
N.  J.  Eq.  650;  O'Neill  t.  Clark,  33  N.  J. 
Eq.  444;  Seller  v.  Ashford,  133  U.  S. 
tUO,  33  L.  ed.  667,  10  Sup.  Ct.  Rep.  464- 
Loeb  V.  WilliB.  100  N.  Y.  231,  3  N.  E.  177; 
Bull  V.  Titsworth,  29  N.  J.  Eq.  73. 

In  the  abaence  of  innocent  purchaser  or 
estoppel,  certainly  plaintiff's  occup;  no  bet- 
tor or  different  position  than  McLeary. 

Belt  V.  Kaguet,  27  Tex.  47S;  Bam  t. 
Fee>-ey,  22  Tec  .21)6;  Hudson  v.  MorrisB,  S5 
Tex.  e06;  Dunning  t.  Leavitt,  85  N.  Y. 
30,  39  Am.  Hep.  617 ;  Ellis  v.  Harrison,  104 
Mo.  270,  la  S.  W.  200. 

It  ia  not  tlie  law  that  Hill  must  turn 
bade  to  McLeary  what  be  had  received, 
before  he  ccn  defend  against  fraud. 

mortgagor  and  the  grantee  who  has  assumed 
and  agreed  to  pay  the  ntortgage  debt  re- 
mains unchanged  by  acceptance  t^  tlie  mort- 
gagee, the  relation  between  the  mortgagor 
and  grantee  may  be  terminated  by  a  bona 
fide  reecisaion  of  their  contract,  and  the  case 
then  becomes  the  same  as  if  no  such  con- 
tract ever  existed,  and  in  sucb  event  the 
right  of  the  mortgagee  as  against  the 
grantee  will  no  longer  exist. 

And  see  Huffman  t.  Western  Mortg.  k 
Invest.  Co,  13  Tex.  Civ.  App.  169,  36  S.  W. 
306,  holding  that  where  the  parties  to  a 
conveyance  of  land  rescind  the  oonveyance, 
a  contemporaneous  release  by  the  grantor  of 
the  grantee  ■upon  his  agreement  to  pay  a 
mortgage  upon  the  land  ts  valid  as  againat 
the  mortgagee,  who  has  not  yet  accepted  the 
grantee  as  his  debtor. 

Un  the  theory  that  it  Is  a  general  rule  of 
chancery  that,  as  to  strangers  to  a  eon- 
tract,  parties  nay  at  their  pleasure  aban- 
don it  and  mutually  release  each  other  from 
its  performance,  it  has  been  held  that  the 
grantee  of  land  is  not  liable  upon  his  prom- 
ise to  assume  and  pay  a  mortgage  upon  the 
land,  where  the  grantor  and  grantee  there- 
after rescind  the  conveyance,  including  such 
agreement,  before  any  action  by  the  mort- 
gagee has  been  commenced  to  foreclose  the 
mortgage.  Biddel  t.  Brizzolara,  64  Cal 
394,  30  Fae.  609. 


The  nsentnption  by  the  grantee,  of  a 
mortgage  upon  the  land  conveyed  to  him, 
although  incorporated  In  the  deed  of  con- 
veyance, does  not  render  him  liable  thereon 
to  the  mortgagee  where  by  a  collateral 
agreement  the  grantor  agrees  to  pay  a  por- 
tien  of  the  mortgage  indebtedness,  and  it 
is  further  stipulated  that  if  he  fails  to  do 
so  the  grantee  shall  not  be  liable  upon  his 
contract  of  assumption,  and  the  grantor  in 
fact  makes  default  in  making  the  payment 
aceordi'x;  to  his  contract.  Flagg  v.'Mun- 
ger,  9^.T.  483. 

On  f-'i  point,  in  Kpller  v,  Ashford,  133 
U.  S.  610,  33  L.  ed.  667,  10  Sup.  Ct.  Bep. 
40  LJtA.{N.8.) 


Culbertson  v.  Blanchard,  70  Tex.  492, 
16  S.  W.  700;  Jones  v.  Philips,  59  Tex. 
612;  Johnston  v.  Loop,  2  Tex.  335;  Wall 
v.  Clountz,  26  Tex.  Civ.  App.  348,  83  S.  W. 
941;  Green  v.  Chandler,  25  Tex.  160; 
Oppenheimer  v.  Halff,  68  Tex.  412,  4  8.  W. 
G6Z. 

The  fraud  was  suMcient  to  warrant  re- 
scission, although  the  lien  was  subsequently 
removed. 

Stewart  v.  Lester,  49  Hun,  58,  1  N.  Y. 
Supp.  609;  MacLaren  v.  Cochran,  44  Minn. 
255,  48  N.  W.  408;  Harlow  r.  LaBrum,  151 
N.  Y.  278,  45  N.  E.  859;  Stevenson  v. 
Marble,  84  Fed.  23;  Buchanan  v.  Burnett, 
102  Tex.  402,  132  Am.  St.  Rep.  000,  110 
S.  W.  1141;  Thomas  v.  Coultas,  76  HI. 
493;    Merritt   v.    Robinaoi),    35    Ark.    483; 

604,  the  court  quotes  with  approval  from 
Crowell  V.  HospiUl  of  St.  Barnabas,  27  N. 
J.  Eq.  650,  that,  although  "the  assumption 
of  the  mortgage  debt  by  the  subsequent  pur- 
chaser is  absolute  and  unqualified  in  the 
deed  of  conveyance,  it  will  be  controlled  by 
a  collateral'  contract  made  between  him 
and  his  crantor  which  is  not  embodied  in 
the  deed.  This  doctrine  seems  also  to  be 
recognized  in  Elliott  v.  Sackett,  108  U.  S. 
132,  27  L.  ed.  678,  2  Sup.  Ct  Rep.  375,  and 
Drury  v.  Hayden,  111  U.  S.  223,  28  L.  ed. 
403,  4  Sup.  Ct.  Rep.  405,  holding  that  a 
mortgagee  has  no  greater  right  than  has 
the  mortgagor  against  the  purchaser  of  the 
mortgaged  premises  who  agrees  to  pay  the 
mortgage,  and  therefore  cannot  object  to' 
the  release  by  the  mortgagor  of  such  an 
agreement  when  inserted  in  the  deed  hy  mis- 
take. The  pertinency  of  these  later  deci- 
sions is  made  manifest  by  the  reasoning  of 
the  court  in  Jones  v.  Higgins,  80  Ky.  409, 
wherein  the  court  says  that  the  law  im- 
plies a,  promise  in  such  a  case  by  the  pur- 
chaser to  pay  the  mortgage  debt,  but  since 
there  is  no  actual  privity  of  contract  be- 
tween the  latter  and  the  mortgagee  the 
agreement  may  be  canceled  by  the  act  of 
the  parties  making  it  before  acceptance  by 
the  mortgagee  for  whose  beneSt  it  is  made; 
hence  there  is  no  reason  why  the  parties 
making  tbe  contract  should  not  be  allowed 
to  apeak  as  to  its  terms,  and  their  action 
with  reference  to  it  before  its  acceptance  is 
binding  upon  the  mortgagee. 

A  person  assuming  the  encumbrance  may 
defend  an  action  by  the  holder  of  the  en- 
cumbrance against  him,  based  on  th«  con- 
tract of  assumption,  by  showing  either  an 
entire  or  partial  failure  of  eon  aide  ration  of 
the  contract;  and  he  may  establish  any  de- 
fense, complete  or  partial,  as  against  the 
holder  of  the  encumbrance,  which  he  could 
have  interposed  to  an  action  brought  bv  hia 
crantor.  Loeb  v.  Willis,  100  N.  Y.  231,  3 
N.  E.  177. 

A  grantee  Is  not  liable  to  a  mortgagee 
upon  an  agreempnt  contained  in  a  deed  of 
the  land  mortgaged,  by  which  the  grantee 
iBsumed  such  mortgage  as  part  of  the  con- 
lideratioD,  where  the  deed  was  in  fact  cie- 
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McLain  r.  Parker,  22B  Mo.  88,  129  S.  W. 
B04;  Navarre  Pub.  Go.  v.  Fishburn,  2  Posey, 
Unrep,  Gas.  (Tex.)  596;  State  v.  Bnyder, 
66  Tei.  flOO,  18  S.  W.  106;  Terrill  v.  De- 
witt,  20  Tei.  200;  McCnrty  v.  Moorer,  60 
Tei.  287;  Clay  v.  Hart,  49  Tex.  436. 

Mesara.  J.  W.  Oross  and  G.  VI.  Wells 
tor  defendantB  in  error: 

Plaintiffs  tiaTing  accepted  the  aasumptioh 
and  promised  to  pay  the  notes,  the  court 
should  have  rendered  Judgment  tbereoii  in 
their  favor. 

Hill  v.  Hoeldtke,  S4  Tei.  Civ.  App.  201, 
117  S.  W.  217;  Morrison  v.  Barry,  10  Tex. 
Civ.  App.  22,  30  S.  W.  376;  Huffman  v. 
Western  Mortg.  A.  Invest.  Co.  13  Tex.  Civ. 
App.  les,  36  8.  W.  306;  PattereoE  v. 
Tuttle,  —  Tei.  Civ.  App.  — ,  27  S.  W. 
758;  Mays  v.  Sanders,  —  Tex.  Civ.  App. 
— ,  36  S.  W.  108;  Wingate  v.  People's 
Bldg.  &  L.  Sav.  Asso.  IS  Tex.  Civ.  App. 
416,  SB  S.  W.  S99;  Smith  v.  Farmers'  Loan 
A,  T.  Co.  21  TeT.  Civ.  App.  170,  61  S.  W. 
617;  Davis  v.  Calloway,  30  Ind.  112,  96  Am. 
Dec.  671;  Keller  v.  Aahford,  133  U.  8.  610, 
33  L.  ed.  667,  10  Sup.  Ct.  Rep.  494. 

cDted  to  secure  an  advance  of  money,  and 
was  Burrendered  before  recording,  and  an- 
other deed  executed  with  this  clause  omit- 
ted.   Fhipps  V.  Ooulding,  14  Ohio  L.  J.  50. 

Where  a  conveyance  of  land  is  taken  by 
m  purchaser  in  the  name  of  another  person, 
without  the  knowledge  of  the  latter,  the 
grantee  is  not  liable  upon  a  covenant  in 
the  deed  of  conveyance,  vsuming  and  agree- 
ing to  pay  a  mortgage  on  the  land  con- 
veyed, where,  upon  being  informed  of  the 
transaction  and  of  this  agreement,  tie  re- 
pudiated the  latter  and  was  released  from 
the  covenant  by  the  grantor;  and  this  is 
true  although  be  did  not  reconve;  the  land. 
Gold  V.  Ogden,  61  Minn.  63,  63  N.  W.  266- 

A  release  by  the  grantor  without  con- 
sideration and  merely  for  the  purpose  of 
protecting  the  grantee  against  his  liabilitv 
to  the  holder  of  the  encumbrance  under  his 
contract  to  assume  the  same  is  invalid  as 
against  the  encumbrancer.  Trustees  of  Pub- 
lic Schools  T.  Anderson,  30  N.  J.  Eq.  368: 
Willard  V.  Worsham,  76  Va.  392.  And  this 
is  especially  tmc  after  innocent  third  per- 
sons have  acquired  the  indebtedness,  reiving 
upon  the  ei^ntee's  assumption  of  liability. 
Clark  T.  Fisk,  9  Utah.  fl4,  33  Pac.  248. 

Sight  to  rescind  after  acceptance. 

Tt  is  clear  that  after  the  mortitBgee  has 
accepted  as  his  debtor  a  grantee  of  the  mort- 
gaged premises  who  has  assumed  and  agreed 
to  pay  the  mortgage,  the  latter  cannot  be 
released  by  the  grantor  from  his  liabilitv 
to  the  mortltagee  under  his  ontract  of  as- 
eilmption.  Betts  v.  Drew,  Fed.  Cas.  No. 
1,372;  Fleischauer  v.  Doellner,  68  How. 
Pr.  190. 

This  is  also  the  doctrine  in  New  York  L. 
Ins.  Co.  v.  Aitkin,  125  N.  Y.  675,  28  N.  E. 
40  L.E.A.(N.S.) 


The  plaintiff  Hill,  having  failed  to  i«- 
turn,  or  offer'  to  return,  the  entire  con- 
sideration received  by  him  under  the  con-  ~ 
tract  which  he  seeks  to  rescind  and  to 
avoid,  is  not  entitled  to  sach  relief. 

Folts  v.  Ferguson,  77  Tex.  301,  13  S.  W. 
1037;  Chaney  v,  Coleman,  77  Tex.  100, 
13  S.  W.  850;  9  Cyc.  437,  438;  6  Cjc.  306. 

The  representationa  are  immaterial,  and 
afford  no  sufficient  ground  for  avoiding  the 
contract,  because  the  plaintiff  in  error  sus- 
tained no  pecuniary  injury  or  damage 
therefrom. 

Moore  v.  Cross,  87  Tex.  661,  29  8,  W. 
1051;  Lemmon  v.  Hanley,  28  Tex.  226; 
9  Cyc.  431;  Bomar  T.  Rosser,  131  Ala.  215, 
31  So.  430. 

Dlbrell,  J.,  delivered  the  opinion  of  the 

H.  C,  Hoeldtke  filed  suit  January  20, 
1903,  in  the  district  court  of  Fannin  county 
against  F.  W.  Horatman,  B.  8.  McLeary, 
h.  C.  Hill,  and  J.  M.  Leach,  and  alleged 
that  on  or  about  March  13,  1906,  the  said 
I  F.  W.  Horstman  executed  and  delivered  to 

782,  where  the  covenant  of  assumption  had 
been  accepted  by  the  holder  of  the  encum- 
brance assumed,  prior  to  any  attempt  by 
the  vendor  and  the  purchaser  by  contract 
to  release  the  purchaser  from  liability  be- 
cause of  such  assumption,  Andjt  was  held 
that  such  release  was  not  effective  aa 
against  the  bolder  of  the  encumbrance  as- 
sumed. To  the  same  effect  are  Gifford  v. 
Corrigan,  117  N.  Y.  267,  6  L.R.A.  610,  15 
Am.  St.  Rep.  608,  22  N.  E.  758;  Hartley  v. 
Harrison,  24  N.  Y.  170;  Ranney  v.  McMul< 
len,  5  Abb.  N.  C.  246;  Whiting  v.  Qearty, 
14  Hun,  496. 

I  that  it  iji  unnecessary 

S've  to  the  promisor  no- 
TLL  V.  HOELDTKK,  bold- 

by  a  mortgagee  of  a 
and  pay  the  mortgage 
oy  a  purcliaser  of  the  land  mortgaged  pre- 
cludes a  subsequent  rescission  of  the  entire 
transaction,  including  the  contract  of  Re- 
sumption, by  the  immediate  parties  thereto, 
although  notice  of  the  acceptance  is  not  giv- 
en the  promisor  by  the  mortgagee. 

It  is  to  be  noted  that  Hnj.  v.  Hoeurm 
directly  reverses  the  decision  of  the  court  of 
civil  appeals  (128  S.  W.  642),  and  also  in 
eiTect  overrulee  the  decision  of  that  court 
when  the  case  was  presented  to  it  on  demur- 
rer. S4  Tex.  Civ.  App.  201,  117  S.  W.  217. 
The  decision  is  in  line  vrlth  the  doctrine 
of  Morrison  v.  Barrv,  10  Tex.  Civ.  App.  22, 
36  S.  W.  376,  holding  that  the  vendor  of 
real  estate  ia  not  entitled  to  rescind  a  sale 
thereof  where,  as  part  consideration  of  the 
sale,  the  purchaser  has  assumed  and  agreed 
to  pay  an  encumbrance  on  the  property,  un- 
less it  also  appears  that  this  contract  of  as- 
sumption has  nnt  been  accepted  by  the  hold- 
er of  the  encumbrance.  L  G.  & 


And  it  would  aee 
that  the  mortgagee 
tice  of  acceptance, 
ing   that   acceptanc 
contract  '"   


Goo' 
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plaintiff  a  Dot«  for  $S90,  pKyable  J&anaiy 

1,  1909,  with  intereat  at  8  per  cent,  payable 
Annually,  and  providing  for  maturity  of 
principal  upon  failure  to  pay  tbe  annual 
intereBt.  The  note  Bued  on  was  given  hy 
the  defendant  Horstmaa  to  plaintiff  in  H«u 
of  four  not«a  aggregating  $6B0,  including 
$40  interest,  two  of  which  nates  for  $175 
each  had  been  previously  given  by  one  J.  J. 
DuttoQ  to  D.  E.  Tavlor  and  two  for  $150 
each  by  F.  W.  Horatman  to  J.  J.  Button 
for  the  purchase  price  of  57  acres  of  land 
in  Fannin  county,  against  whicti  the  vend- 
er's lien  was  retained  to  secure  the  pay- 
ment of  aaid  notes.  J.  J.  Dutton  con- 
veyed tbe  57  acres  of  land  to  the  defendant 
Horstinan  on  or  about  December  9,  1902, 
and  Horstman,  as  indicated  above,  assumed 
the  payment  of  the  two  notes  for  $175  each 
due  by  Dutton  to  Taylor,  which  were  a 
charge  upon  the  57  acres  of  land,  and,  in 
addition  to  assuming  the  payment  of  said 
two  notes,  executed  to  Dutton  two  other 
notes  for  $150  each,  the  assumed  payment, 
and  the  two  notes  executed  aggregated  S650 
principal.  On  November  6,  IBOS,  Horit- 
man  conveyed  the  G7  acres  of  land  to  B.  S. 
McLeary  and  wife,  and  B.  B.  McLeary  as- 
sumed the  payment  of  tbe  S.  W.  Horstman 
note  for  $690,  which  was  due  on  or  before 
January  1,  1909.  McLeary  also  gave  to 
Horstman  aa  a  part  of  the  consideration  for 
said  land  his  two  certain  notes  to  operate 
as  a  second  lien  on  the  land,  one  for  $140 
due  December  1,  1907,  and  one  for  $195, 
due  December  1,  1908.  By  regular  trans- 
fer the  note  for  $105  given  by  McLeary 
to  Horstman  became  the  property  of  the 
defendant  J.  M.  Leach,  who  Sled  his  cross 
action  setting  up  the  ownership  of  such 
note.  On  October  16,  1906,  the  defendant 
B.  S.  McLeary  conveyed  the  G7  acres  of 
land  to  the  defendant  L.  C.  Hill,  and,  as  a 
part  of  tbe  consideration  for  the  land.  Hill 
assumed  the  payment  to  plaintiff  of  the 
note  for  $Q90  that  had  been  given  plain- 
tiff by  8.  W.  Horstman  and  the  payment 
of  which  had  been  assumed  by  B.  8.  Mc- 
Leary. Hill  also  assumed  the  payment  of 
the  note  given  by  McLeary  to  Horstman 
for  $105,  afterwards  owned  by  the  defend- 
ant Leach.  Shortly  after  McLeary  sold  the 
ET  acres  of  land  to  Hill,  and  Hill  assumed 
the  payment  of  plaintiff's  note,  plaintiff 
accepted  such  assumption,  which  fact,  how- 
ever, was  not  known  to  the  defendant  Hill. 
On  or  about  July  11,  1907,  the  defendants 
B.  8.  McLeary  and  L.  C.  Hill  entered  into 
an  agreement  whereby  the  sale  of  the  57 
acres  of  land  by  McLeary  to  Hill  on' 
October  16,  1S06,  was  rescinded,  and  a  deed 
was  made  by  Hiil  to  McLeary,  a  part  of 
the  consideration  for  auch  conveyance  be- 
ing the  assumption  of  the  payment  of  the 
«  LJLA,(N.S.) 


$690  note  to  plaintiff  by  said  B.  S.  Mc- 
Leary. To  this  contract  and  agreement 
plaintiff  waa  not  in  any  manner  privy. 

At  the  time  the  defendant  Hill  purchased 
the  land  of  the  defendant  McLeary,  there 
was  outstanding  against  the  land,  in  addi- 
tion to  the  note  for  $690  due  plaintiff  and 
the  note  for  $196  due  the  defendant  Leach, 
a  note  for  $140  due  December  1,  1907,  and 
which  was  a  second  lien  on  the  land.  Mc- 
Leary represented  at  the  time  the  trade  was 
made  with  Hill  that  this  note  had  been 
paid.  As  a  matter  of  fact,  however,  said 
note  had  not  been  paid  at  the  time  the 
trade  was  made,  and  was  then  a  aubaisting 
lien  against  tbe  land,  but  was,  within  a 
week  or  ten  days  thereafter,  returned  to 
B.  B,  McLeary  by  his  brother  Earnest  Mc- 
Leary, the  owner  thereof,  for  cancelation, 
and  has  ever  since  been  in  the  possession  of 
the  defendant  McLeary.  At  the  time  the 
defendant  Hill  reconveyed  the  land  to  Mc- 
Leary he  was  not  aware  of  the  facts  in. 
regard  to  the  status  of  the  $140  note  on 
the  day  of  said  purchase,  and  hence  his 
reconveyance  to  McLeary  of  tbe  land  was 
not  because  of  any  fraud  supposed  to  have 
been  practised  upon  him  by  McLeary.  The 
plea  of  fraud  on  the  part  of  the  defend- 
ant Hill  waa  not  made  until  February  14, 
1908,  a  short  time  after  he  learned  the 
facta  in  regard  to  the  $140  note. 

The  plaintiff  on  the  trial  sought  judg- 
,ment  against  both  McLeary  and  Hill  on  the 
note  for  $600.  and  a  foreclosure  of  the 
vendor's  lien  on  the  57  acres  of  land,  which 
had  been  retained  in  all  the  notes,  and  de- 
fendant Leach  sought  to  recover  against 
the  same  parties  on  his  note  for  $195,  with 
foreclosure  of  vendor's  lien.  The  defend- 
ant Hill  sought  relief  against  a  peraonol 
judgment  upon  two  grounds:  Firat,  be- 
cause he  claimed  that  by  agreement  with 
McLeary,  his  vendor,  the  land  was  re- 
conveyed  to  McLeary,  and  McLeary  assumed 
the  payment  of  said  notea  and  released 
him;  and,  second,  if  he  was  not  released  by 
such  agreement  and  reconveyance,  he  was 
released  on  account  of  fraud  which  was 
practised  on  him  by  McLeary  at  the  time 
he  purchased  the  land  on  October  16,  1906, 
in  that  McLeary  represented  that  the  nota 
for  $140,  which  was  a  charge  on  the  land 
in  addition  to  those  assumed  by  Hill,  had 
been  paid,  when,  as  a  matter  of  fact,  at 
that  time  it  had  not  been  paid,  which  fact 
waa  not  known  to  defendant  Hilt  until  a 
short  time  before  February  14,  1908. 

Judgment  was  rendered  in  favor  of  plain- 
tiff Hoeldtke  and  the  defendant  Lcacii  for 
their  notea,  interest,  and  attorneys'  fees 
against  the  defendants  Horstman  and  Mc- 
Leary, with  foreclosure  of  the  vendors'  lien 
on  tbe  land  as  against  all  the  defendants. 
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No  peTBonal  judgment  wu  rendered  against 
the  defendant  Hill.  Upon  appe&l  the  court 
of.  civil  appeals  reversed  and  rendered  judg- 
ment against  Horstman,  McLesry,  and  Hill 
on  tbe  notes,  with  foreclosure  of  vendors' 
lien. 

The  statement  of  the  esse  as  made  by 
the  pleadings,  and  the  flndings  of  fact  by 
tbe  court  of  civil  appeals,  present  but  one 
issuable  question  of  law  for  determination 
bj  this  court.  That  question  is  whether 
tbe  promise  of  a  vendee  of  land  to  his 
vendor  to  pa;  the  debt  of  such  vendor  to 
bis  creditor  who  holds  a  lien  on  tbe  land 
to  secure  such  debt  can  be  revoked  by  the 
vendee  and  vendor  by  an  agreement  to 
which  the  creditor  or  mortgagor  is  not 
privy,  after  the  creditor  or  mortgagor  has 
accepted  the  assumption  and  promise  of 
such  vendee  to  pay  bis  debt. 

Before  entering  upon  a  discussion  of  this 
question,  we  will  dispose  ot  tbe  question  of 
■  fraud  so  earnestly  and  ably  presented  by 
counsel  as  affording  the  defendant  Hill  a 
defense  against  a  personal  judgment  in 
favor  of  plaintiff  and  defendant  Leach. 

The  finding  of  the  jury  upon  special 
Issues  submitted  to  them  by  the  court  is  to 
the  effect  that  at  the  time  tbe  defendant 
Hill  purchased  tbe  67  acres  of  land  of 
McLeary  he  was  made  to  believe  that  the 
note  for  tl4D,  a  charge  upon  the  land  pur- 
chased, bad  been  paid,  and  that  Hill  was 
influenced  by  that  statement  in  making 
the  purchase.  We  ^ree  with  the  court  of 
civil  appeals  in  its  conclusion  that  a  finding 
upon  that  issue  is  immaterial,  as  tbe  other 
findings  of  fact  eliminate  from  the  cose  the 
question  of  fraud. 

There  was  no  rescission  or  attempted  re- 
scission of  tbe  purchase  by  Hill  of  the  67 
acres  ot  land  from  McLeary  on  account  of 
tbe  fraud  or  misrepresentation  that  had 
been  made  him  by  lIcLeary  in  respect  to 
tbe  payment  of  the  (140  note.  The  plead- 
ings of  Hill  diaclose  that  he  agreed  with 
McLeary  on  July  11,  1907,  to  convey  back 
the  land  and  revoke  his  obligation  to  pay 
the  debt  of  McLeary  theretofore  assumed 
by  Hill,  and  that  he  knew  nothing  of  the 
status  of  tlie  $140  note  at  the  date  of  bis 
conveyance  to  McLeary,  and  only  learned 
in  February,  1008,  the  note  was  unpaid 
at  the  time  he  made  hia  purchase.  Hence 
he  could  not  have  possibly  been  inlluenced 
in  July,  lOOT,  by  any  fraud  that  McLeary 
bad  practised  upon  him  at  the  time  of  bis 
purchase  of  the  land,  for  be  had  not  then 
discovered  such  fraud,  Hia  reacisBion  of 
the  contract  of  sale  and  attempted  rev- 
ocation of  his  obligation  to  pay  plaintiff 
the  debt  due  by  McLeary  to  plaintiff  was 
superinduced  by  other  causes  than  Mc- 
Leary's  fraud. 
40  L.R.A.(N.8.) 


It  was  shown,  practically  without  eon- 

tradiction,  that  within  a  few  days  after 
Hill  purchased  the  land  of  McLeary  the 
note  for  $140,  tbe  subject  of  the  fraud,  was 
delivered  to  McLeary  for  cancelation,  and 
at  tbe  time  of  trial  was  tendered  into 
court,  together  with  a  formal  release  of  the 
lien  on  the  land  securing  tbe  payment  of 
tbe  note.  If  Hill  bad  discovered  the  mis- 
representation made  him  by  McLeary  be- 
fore McLeary  secured  the  note  for  cancel- 
ation, and  had  then  manifested  his  inten- 
tion to  rescind  the  contract,  we  are  not 
prepared  to  say  that  be  could  not  have 
done  so  and  relieved  himself  of  his  obli- 
gation to  plaintiff  arising  out  of  the  as- 
sumption to  pay  the  debt  of  McLeary. 
But,  in  view  of  the  facts  of  this  case,  in 
what  respect  was  Hill  injured  or  any  right 
of  his  impairedl  He  bad,  as  shown  by  bis 
pleading,  reconveyed  the  land  to  McLeary, 
and  thereby  rendered  it  impossible  for  him 
to  be  affected  in  any  particular  by  the 
tl40  note,  whether  paid  or  unpaid.  Ha 
had  never  assumed  its  payment,  and  rested 
under  no  obligation  by  reason  of  said  note 
after  he  had  conveyed  the  land  to  McJ^eary. 
If  the  note  was  unpaid,  so  far  as  lie  was 
-concerned,  it  was  a  charge  only  against  tbe 
laud,  in  which  he  bad  no  further  interest. 
The  mere  fact  that  there  might  have  been 
a  misrepresentation  amounting  to  fraud 
on  the  part  of  McLeary  at  tiie  time  of 
tbe  purchase  of  the  land  by  Hill  would 
be  no  ground  for  revoking  the  obligation 
of  Hill  on  tbe  assumption  and  promise  to 
pay  plaintilTs  note,  unless  such  fraud  was 
an  inducing  cause  of  Bill's  purchase  of  tbe 
land,  or  in  some  way  caused  him  to  seek 
and  obtain  the  rescission  of  his  purchase 
from  McLeary.  Where  a  fraud  has  been 
committed  in  the  procurement  of  the  sale 
of  land,  and  before  its  discovery  by  the 
defrauded  party  full  reparation  of  all  in-  . 
jury  has  been  made,  or  the  probable  conse- 
quential injury  or  prejudice  to  the  rights 
of  tbe  party  defrauded  have  been  fully 
arrested,  we  do  not  understand  the  law  to 
be  that  such  an  act  of  fraud  will  vitiate 
and  revoke  the  purchase.  At  tbe  time 
the  fraud  was  discovered  tbe  intended  or 
probable  consequential  injury  bad  been 
cured  and  averted,  and  no  right  of  Hill's 
had  been  impaired  or  could  sutfer  by  reason 
of  the  fraud  that  may  have  been  practised 
by  McLeary.  Tbe  writ  of  error  seems  to 
have  been  granted  in  this  case  nnder  the 
impression  that  the  fraud  was  discovered 
and  contract  rescinded  by  Hill  before  tbe 
£140  note  was  secured  by  McLeary  for  can- 
celation, but  the  record  does  not  support 
such  conclusion.  The  fact  is  there  was 
never  any  rescission  or  attempted  rescission 
of  the  contract  of  purobase  by  Still  on  ao- 
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count  of  the  Alleged  fraud.  So  tliat  we 
thiuk  the  queatioD  whether  the  obligation 
of  Hill  to  pa;  the  note  due  plaintifF  could 
be  reroked  b;  Hill  and  McLearj  in  a  trans- 
actioD  between  them  to  which  plaintiff  was 
not  a  party  is  to  be  determined  independent 
of  the  question  of  fraud.  This  was  the  view 
taken  by  the  majority  opinion  of  the  court 
of  civil  appeals.  Hoeldtke  v.  Eoratman, 
126  S.  W.  642. 

The  promise  of  Bill,  being  to  pay  a  debt 
he  bad  incurred  to  McLeary  to  plaintiff 
in  discharge  of  the  debt  due  plaintiff  by 
McLeary,  was  not  within  the  statute  of 
frauds.  The  plaintiff  accepted  the  prom- 
ise of  Hill  to  pay  said  note,  althouf;''  ^'" 
seems  to  have  had  no  notice  of  this  ac- 
ceptance. When  these  facts  concurred,  the" 
obligation  of  Hill  to  pay  plaintiff  his  note 
waH  as  binding  as  if  Hill  had  executed  and 
del  ivered  plaintiff  bis  written  obligation 
promuing  to  pay  same,  and  could  no  more 
be  revoked  by  any  subsequent  agreement 
between  Hill  and  McLeary  without  the  con- 
sent of  plaintiff  than  could  any  other  ob- 
ligation of  Hill  In  revoked  independent  of 
the  assent  of  the  payee  whose  rights  had 
been  establisbed  by  the  concurrence  of  a 
promise  to  pay,  a  moving  consideration, 
and  an  acceptance  of  such  obligation.  The 
Klation  thus  established  is  purely  contrac- 
tual. McLeary  was  indebted  to  Hoeldtke 
upon  the  note  he  bad  assumed,  and  Hill 
was  indebted  to  McLeary  in  a  like  sum 
as  a  part  consideration  for  the  land,  and 
in  obligating  himself  to  pay  Hoeldtke  he 
was  but  obligating  himself  to  pay  a  debt 
he  owed  to  McLeary,  but  to  McLeary's 
creditor,  Hoeldtke,  and,  when  Hoeldtke 
•greed  with  McLeary  to  accept  Hill's  prom- 
ise. Hill  became  the  principal  debtor  to 
Hoeldtke  and  McLeary  surety  for  the  del>t. 
This  arrangement  embraced  all  the  ele- 
ments of  a  binding  contract.  There  was 
a  valuable  consideration  and  mutuality  of 
obligation.  Hill  was  no  longer  a  debtor 
of  McLeary,  but  of  Hoeldtke.  McLeary  had 
no  cause  of  action  against  Hill,  except  in 
the  event  that  Hill  failed  to  pay  Hoeldtke, 
and  then  only  upon  the  principle  that 
the  surety  may  recover  from  the  debtor 
whose  debt  he  has  been  compelled  to  pay. 
"It  is  not  necessary  that  the  holder  of  the 
mortgage  should  notify  the  purchaser  who 
bos  assumed  the  mortgage  of  his  acceptance 
of  the  promise  to  pay  the  debt."  1  Jones, 
Mor%,  §'7E2.  The  theory  that  the  assump- 
tion of  the  debt  of  the  grantor's  creditor 
by  the  grantee  is  nothing  more  than  an 
agreement  of  indemnity  against  the  mort- 
gage debt,  and  may  be  revoked  by  a  recon- 
veyance of  the  land,  does  not  seem  to  have 
ever  been  recognized  by  any  ruling  of  any 
court  in  this  state  that  we  are  aware  of. 
40  L.B.A.(N.S.] 


We  doubt  if  such  a  rule  obtains  in  any  ju- 
risdiction in  the  United  States,  where  the 
creditor  has  accepted  the  substituted  ob- 
ligor, as  in  this  case.  This  question  seems 
to  have  been  determined  by  the  supreme 
court  of  this  atat«  in  the  case  of  Spann  v. 
Cochran,  63  Tex.  240.  In  that  case  Coch- 
ran ft  Ewing  bought  of  Watson  &  Lurue 
a  printing  press  outfit,  and  assumed  the 
payment  of  a  note  for  ^00  due  Spann, 
which  was  secured  by  a  chattel  mortgage 
on  the  property  so  purchased.  Payment 
seems  to  have  been  resisted  upon  the  theory 
that  the  promise  waa  to  pay  the  debt  of 
another,  and  therefore  within  the  statute  of 
frauds,  and  because  there  was  no  privity  of 
contract,  and  because  there  was  an  aban- 
donment of  the  property  by  Cochran  k 
Ewing.  It  appears  from  tiie  brief  statement 
of  the  case  that  Bpann  was  not  a  par^  to 
the  contract  between  Cochran  ft  Ewing  on 
the  one  hand  and  Watson  ft  Lurue  on  the 
other,  from  which  it  may  be  inferred  there 
was  no  acceptance  on  the  part  of  Spann,  ex- 
cept as  may  be  inferred  from  bis  suit 
against  both  parties.  The  trial  court  re- 
fused to  enter  a  personal  judgment  against 
Cochran  ft  Ewing,  but  the  supreme  court 
in  reversing  that  case  directed  that  a 
personal  judgment  should  be  rendered 
against  both  parties,  and  further  directed 
that,  in  the  event  that  Watson  ft  Lurue 
paid  the  judgment,  they  should  have  execu- 
tion over  against  Cochran  ft  Ewing  far  slich 
an  amount.  From  this  ruling  it  clearly 
appears  that  the  supreme  court  held  and 
regarded  that  Cochran  ft  Ewing,  who  had 
assumed  to  pay  the  debt  of  Watson  ft 
Lurne  to  Spann,  became  the  principal  debt- 
ors by  their  assumption,  and  their  grantors 
became  tbe  sureties  of  the  vendees.  Brandt, 
Suretyship  &  Guaranty,  S  20S.  Tbe  opinion 
was  rendered  by  Judge  Stayton,  and  he  has 
established  a  principle  of  law  applicable  to 
the  case  at  bar,  which  case  is  analogous  to 
that  case.  With  reference  to  the  nature  of 
the  contract  he  said:  "It  is  believed,  how- 
ever, that  such  an  agreement  between  a 
debtor  and  a  third  person,  made  upon  valu- 
able consideration,  gives  to  the  creditor  a 
cause  of  action  on  which  he  may  sue  and 
recover  from  the  person  who  has  so  con- 
tracted to  pay  to  him  a  debt  originally 
due  only  by  the  person  to  whom  the  prom- 
ise is  made.  .  .  .  We  are  of  the  opin- 
ion that,  under  the  facta  of  this  case,  the 
action  may  be  maintained  against  CnHiran 
&,  Ewing,  not  only  for  the  purpose  of  fore- 
closing the  chattel  mortgage,  but  also  for 
the  purpose  of  enforcing  from  tlicm  the 
payment:  of  the  debt  due  to  Spann;  and 
this  as  a  personal  obligation." 

In  the  Spann  Case,  supra,  there  does  not 
appear  to  have  been  an  acceptance  of  the 
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naaumpait  of  the  grantees  to  pay  the  cred- 
itor's debt,  and,  notwithstanding  the  gran- 
tees had  abandoned  the  property,  they  were 
held  to  be  personally  reaponeible  on  their 
jiromiae.  In  this  respect  the  case  at  bar  is 
much  stronger,  as  the  findings  show  an  ac- 
ceptance by  Hoeldtke  of  the  grantee's  prom- 
ifie  to  pay,  and  upon  greater  reason  should 
an  abandonment  or  reconveyance  of  the 
property  not  defeat  the  right  of  plaintiff 
to  a  personal  judgment. 

As  bearing  upon  the  qaeetion  under  dis- 
cussion we  refer  to  the  following  cases 
from  which  numerous  authorities  may  be 
gathered  and  the  subject  pursued  without 
limit:  Spann  v.  Cochran,  supra,  and  cases 
there  cited;  HuETmaa  v.  Western  Mortg.  * 
Invest.  Co.  13  Tex.  Civ.  App.  169,  38  S.  W. 
306;  Morrison  v.  Barry,  10  Test.  Civ.  App. 
22,  30  S.  W.  370;  Hoeldtke  v.  Horstman, 
—  Tex.  Civ.  App.  — ,  128  8.  W.  842,  and 
cases  there  cited;  Qifford  v.  Corrigan,  117 
N.  Y.  267,  6  L.KA.  810,  16  Am.  St.  Rep. 
608,  22  N.  E.  766;  Keller  v.  Ashford,  133 
U.  S.  610,  33  L.  ed.  867,  10  Sup,  Ct  Bep. 
494.  Following  the  case  just  referred  to 
comes  that  of  Huffman  t.  Western  Mortg. 
&  Invest.  Co.  supra,  decided  by  the  court 
of  civil  appeals,  where  the  doctrine  dis- 
cussed in  this  opinion  is  fully  sustained  as 
follows:  "Where,  however,  there  has  been 
an  acceptance  upon  the  part  of  the  creditor, 
then  a  release  by  the  original  promisor  does 
not  affect  the  creditor's  right  to  recover 
from  the  party  assuming  the  debt."  To  a 
like  effect  is  the  cose  of  Morrison  v.  Barry, 
supra,  decided  by  the  court  of  civil  appeals, 
where  it  is  distinctly  held  that,  upon  an 
acceptance  of  the  assumpsit,  the  promise 
becomes  irrevocable.  In  that  case  it  is 
held  that  a,  failure  of  the  creditor  to 
accept  the  assumpsit  or  to  take  some  steps 
to  hold  the  promisor  liable  upon  his  prom- 
ise would  leave  it  within  the  power  of  the 
vendor  by  an  act  of  rescission  of  the  sale 
to  revoke  the  promise  of  the  vendee  to 
the  creditor.  Since  the  case  at  bar  is 
based  upon  a  diff'erent  state  of  facts,  we  are 
not  called  upon  to  decide  the  question 
whether  or  not  an  acceptance  on  the  part 
of  the  creditor  is  necessary  to  prevent  a 
revocation  of  the  assumpsit,  and  we  do  not 
decide  that  qufstion.  It  will  not  be  amiss, 
however,  to  suggest  that  the  ruling  in  the 
case  of  Morrison  v.' Barry,  above  referred 
to,  seems  to  be  in  conflict  with  that  in  the 
case  of  Spann  v.  Cochran,  supra. 

A  question  very  similar  to  that  under  in- 
vestigation was  before  the  New  York  court 
of  appeals  in  the  case  of  Gifford  v,  Corri- 
gan, 117  N.  Y.  267,  6  L.R.A.  810,  16  Am. 
St.  Rep.  508,  22  N,  E.  756,  in  which  Judge 
Finch  said :  "Is  this  release,  thus  executed, 
a  defense  to  this  action?  I  shall  not  under- 
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talM  to  decide,  if,  indeed,  the  question  is 
open,  .  .  .  whether  in  the  interval  be- 
tween the  making  of  the  contract  and  the 
acceptance  and  adoption  of  it  by  the  mort- 
gagee it  was  or  was  not  revocable  without 
his  assent.  However  that  miy  be,  the 
only  inquiry  now  presented  is  whether  it  ia 
BO  revocable  after  it  has  come  to  the  knowl- 
edge of  the  creditor,  and  he  has  assented 
to  it,  and  adopted  it  as  a  security,  for  his 
own  benefit.  My  judgment  leads  me  to  an- 
swer that  question  in  the  n^ative."  Judge 
Hodges  in  speaking  for  the  majority  of  the 
court  of  civil  appeals  in  this  cose  has  so 
ably  and  elaborately  presented  the  issues 
that  we  desire  to  quote  from  his  opinion 
at  some  length  as  expressive  of  our  views, 
as  follows:  "So  far  as  our  investigation 
has  been  extended,  all  of  the  cases  where 
this  question  has  been  involved  concede 
that  the  promise  of  the  grantee  become* 
irrevocable  when  the  mortgagee  has  in  some 
manner  acted  upon  it,  with  the  exception 
of  two,  one  in  California  and  the  other  in 
New  Jersey.  Biddel  v.  Briz/olara,  64  Cal. 
364,  30  Pac.  609;  Laing  v.  Byrne,  34  N.  J. 
Eq.  62.  These,  however,  have  become  so 
isolated  by  the  subsequent  trend  of  Ameri- 
can adjudications  that  they  may  now  be  re- 
garded as  being  without  weight  as  judicial 
authority  upon  this  question.  Certainly  it 
may  be  said  that  they  are  at  present  al- 
most, if  not  entirely,  alone  in  espousing 
the  doctrine  which  distinguishes  them  from 
the  great  body  of  juridicial  opinions.  In 
those  cases  where  it  is  held  if  the  mort- 
gagee has  in  some  manner  acted  upon  the 
promise  of  the  grantee  that  the  liability  of 
the  latter  becomes  fixed,  it  is  not  claimed 
that  this  action  must  be  such  as  would 
create  an  estoppel  against  the  grantee.  It 
IS  to  be  sufficient  if  it  is  such  as  to 
ce'  an  acceptance  or  an  adoption  of 
the  promise  by  the  mortgagee.  If  this  be 
the  true  view,  then  it  follows  irresistibly 
that  the  grantee  cannot  thereafter  relieve 
himself  of  his  assumed  obligation  without 
the  consent  of  the  creditor  whose  assent 
fixed  his  statue.  This  vould  seem  to  be  in 
accord  with  the  general  principles  govern- 
ing the  right  of  contracting  parties.  When 
Hill  purchased  this  land  from  McLeary,  he, 
in  effect^  held  hack  that  portion  of  the  con- 
sideration which  was  due  to  Hoeldtke  and 
Leach  from  the  purchase  price.  This  he 
undertook  to  pay  to  them,  or  to  the  holders 
of  the  notes,  cot  to  benefit  McLeary,  but  in 
order  to  discharge  an  encumbrance  against 
the  property  which  he  had  purchased,  and 
as  a  part  of  the  consideration.  We  do  not 
think  it  was  essential,  in  order  to  fix  the 
liability  of  Hill,  that  he  should  have  re- 
ceived actual  notice  of  the  plaintiffs'  assent 
r  acceptance  of  his  promise  made  for 
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their  benefit.  When  be  accepted  the  deed 
from  McLeary  containing  the  recitation  of 
hie  assumption  of  those  outstanding  obli- 
gations, it  vas  an  unconditional  promise 
upon  his  part  to  pay  thoee  notes  according 
to  tbeir  terms.  It  was  not  a  mere  offer  by 
him  to  inalie  a  contract,  but  an  absolute 
contractual     undertaking."       [128     B.     W. 

Upon  a  careful  consideration  of  the  ques- 
tions presented,  we  find  no  reason  why  the 
ruling  of  the  court  of  Civil  Appeals  in  this 
ease,  as  expressed  in  the  opinion  of  the 
majority  of  that  conrt,  should  be  disturbed, 
and  the  judgment  of  the  Court  of  Civil  Ap- 
peals wil]  be  affirmed,  and  it  is  bo  ordered. 

Petition  tor  rehearing  denied. 


IDAHO   SUPRESIS:  COURT. 

H.   H.   BARTON,    Appt., 
E.  M.  ROQGBS  et  al.,  Bespts. 
(21  Idaho,  60D,  123  Pac.  478.) 

Ubel  —  report  of  Bchool  oOlcers. 

1.  Where  the  board  of  trustees  of  an  inde- 
pendent school  district  enter  orders  and  pass 
resolutions  with  reference  to  the  government 
and  conduct  of  the  school  and  the  duties  of 
the  teachers  and  superintendent,  and  such 
orders  and  resolutions  clearly  fall  within 
the  powers  and  authority  of  the  school  board 
under  the  law,  the  motives  and  purposes  of 
such  board  cannot  be  put  in  issue  in  an  ac- 
tion for  damages  under  the  charge  of  civil 
libel. 

Same  —  prlTtlete  —  malice. 

2.  A  school  board  cannot  be  protected  in 
the  use  of  libelous  language  or  charges 
against  a  teacher  under  the  pretext  of  dis- 
charging official  duties;  but  so  long  as  their 
actions  are  clearl;  within  the  purview  of  the 
law  and  such  aa  they  have  an  unquestionable 
right  to  perform,  and  they  use  lawful  means 
in  the  performance  of  the  act,  they  cannot 
be  held  liable  in  an  action  for  libel,  even 
though  it  be  charged  that  thej  performed 
the  act  in  pursuance  of  a  conspiracy  among 
their  members  or  through  »  malicioua  mo- 


Eeadnotes  hj  Aii.aHiE,  J. 

'Note.  —  As  to  privilege  of  school  oiSceri 
in  reporting  to  school  authorities  upon  the 
character  of  a  teacher,  see  note  to  Tanner  v. 
Stevenson,  30  L.R.A.(N.S.)  200.  Generally. 
as  to  the  privileged  character  of  complaints 
to  public  officer  against  subordinate,  includ- 
.  ing  cases  with  reference  to  teachers,  see 
note  to  Jotsa  v.  Moroney,  27  L.R.A.(N.S.) 
1041. 
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no  malice  or  conspiracy  where  the  thing  to 
be  done  is  lawful  and  the  means  employed 
in  doing  the  thing  are  also  lawful. 
Same  —  latent. 

4.  The  courts  must  judge  the  intent  a  man 
has  in  doing  the  act,  by  the  means  he  em- 
ploys and  the  thing  to  be  accomplished,  and, 
if  they  all  be  Inwlul,  courts  cannot  impute 
malice  or  unlawful  motives  to  the  actor. 
Pleading  —  sufHclency. 

5.  The  complaint  in  this  case  examined 
and  considered,  and  held  that  it  fails  to  state 
a  cause  of  action. 

(April  4,  1012.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Distriet  Court  for  Kootenai  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages 
for  an  all^efl  libel.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Tbomas  H.  Mullen  and  W.  H. 
Plnnuner   for   appellant. 

Messrs.  Elder  &  Elder  and  R.  T.  Mor- 
gan,  for   respondents; 

The  charge  that  acts  were  done  in  pur- 
suance of  a  conspiracy  does  not  change  the 
nature  of  the  action. 

Boston  V.  Simmons,  160  Mass.  461,  S 
L.R.A.  B29,  16  Am.  St.  Rep.  230,  23  N.  £. 
210;  Van  Horn  t.  Van  Horn,  E2  N,  J, 
L.  2S4,  10  L.It.A.  184,  20  Atl.  485;  Porter 
V.  Mack,  50  W.  Va.  681,  40  8-  E.  458; 
McHeory  v.  Sneer,  56  Iowa,  649,  10  N.  W. 
234;  Cooley,  Torts,  pp.  189,  270;  Hundley 
V.  Louisville  ft  N.  R.  Co.  105  Ky.  162, 
63  L.R.A.  28B,  88  Am.  St.  Rep,  2S8,  48 
S.  W.  429;  Hebnsr  v.  Great  Northern  R. 
Co.  78  Minn.  289,  79  Am.  St.  Rep.  387,  80 
N.  W.  1128;  New  York,  C.  t  St.  L.  R.  Co, 
v.  Schaffer,  66  Ohio  St.  414,  B2  L.R.A.  931, 
87  Am.  St-  Rep.  628,  82  N.  E.  1036;  Mc- 
Donald V.  Illinois  C.  R.  Co.  187  HI.  529, 
58  N.  E.  463;  Bchulten  v.  Bavaria'n  Brew- 
ing Co.  96  Ky.  224,  28  8.  W.  504;  Delz  t. 
Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  756, 
16  S.  W.  Ill;  Macauley  Bros.  v.  Tiemey, 
19  R.  I.  255,  37  L.R.A.  45S,  81  Am.  St. 
Rep.  770,  33  Atl.  1;  Boaaberg  t.  Walker, 
111  Minn.  446,  127  N.  W.  467;  Dunshee  v. 
Standard  Oil  Co.  —  Iowa,  — ,  126  N.  W. 
343;  Coben  v.  Nathaniel  Fisher  ft  Co.  135 
App.  Div.  238,  120  N.  Y.  Supp.  646;  Na- 
tional FirepTOoflng  Co.  v.  Mason  Builders' 
Aaao.  26  L.R^.(N.6.)  148,  94  C.  C.  A. 
635,  160  Fed.  260;  Atebiaon,  T.  ft  S.  F. 
R.  Co.  T.  Brown,  80  Kan.  312,  23  L.R.A. 
(N.3.)  247,  133  Am.  St.  Rep.  213,  102 
Pac  459,  18  Ann.  Cos.  346;  I«vine  v. 
Klein,  66  Misc.  498,  120  N.  Y.  Supp.  196; 
Von  Au  T.  Magenhetmer,  1B6  N.  Y.  510, 
80  N.  E.  1114;  Jones  v.  Monson,  187  Wis. 
478,  120  Am.  St.  Hep.  1082, 119  N.  W.  170; 
Green  v.  Bennett,  —  Tex.  Cit.  App.  — , 
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Allehle,  J.,  delivered  tbe  opinion  ot  tbe 

This  is  an  action  for  libel.    The  plaintifT 

allejfes : 

That  for  manf  years  prior  to  August  1, 
1900,  ]«  had  been  engaged  in  performing 
the  duties  incident  to  the  profession  of 
teaching  and  superintending  public  schools. 
That  he  had  earned  a  lucrative  salary  at 
his  profession.  That  for  some  four  years 
continuously  previous  thereto  he  had  been 
employed  by  the  board  of  trustees  of  inde- 
pendent school  district  No.  1  of  Kootenai 
county  as  superintendent  of  tlie  schools  of 
that  district.  That  during  the  entire  term 
be  had  been  so  employed  he  had  been  dili- 
gent in  his  profession,  and  rendered  effl- 
cient  and  satisfactort  service  to  tbe  board 
and  the  school  district.  That  at  all  the 
times  covered  by  the  acts  complained  of, 
the  defendants  nere  the  members  of  the 
board  of  trustees  of  independent  school 
district  No.  1  ot  Kootenai  county.  That 
prior  to  the  6th  day  of  April,  1900,  and 
while  the  plaintiff  was  so  engaged  and  em- 
ployed as  superintendent  of  the  schools  of 
independent  school  district  No.  1  of  Koot- 
«nai  county,  he  became  a  candidate  for  the 
-office  of  city  clerk  of  the  city  of  Cteur 
d'Alene,  to  be  voted  upon  at  the  election 
held  in  the  city  of  Cieur  d'Alene  on  the  6th 
day  of  April,  1909.  That  the  defendants 
were  during  that  time  actively  supporting 
and  using  every  possible  effort  to  procure 
the  election  of  another  candidat«  to  the 
office  of  city  clerk;  and  that  the  defendants, 
ae  members  of  the  board  of  trustees,  used 
every  effort  possible  to  dissuade  and  pre- 
vent plaintiff  from  becoming  a  candidate 
or  engaging  in  the  campaign  tor  election 
to  such  ofHce,  and  that  they  "unlawfully 
conspired  together  and  acted  with  each 
other  in  doing  everything  possible  to  bumil- 
.  iate,  degrade,  and  injure  the  plaintiff  in 
said  campaign,  and  attempted  in  various 
ways  to  compel  plaintiff  to  withdraw  his 
name  as  candidate  on  said  ticket  for  said 
city  clerk,  and,  tailing  in  this,  said  de- 
fendants promulgated  and  carried  on  a 
system  of  acts  and  doings  tor  the  purpose 
of  humiliating,  mortifying,  and  degrading 
plaintiff  publicly,  and  injuring  bim  in  the 
estimation  of  the  public,  and  in  his  repu- 
tation and  standing  in  Ms  profession,  and 
as  a  citizen  and  resident  of  the  community." 
That  defendants,  tailing  to  prevent  the 
candidacy  of  plaintiff,  did  thereafter  "mali- 
ciously, unlawfully,  knowingly,  and  for  the 
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purpose  of  slandering  and  libeling  plain- 
tiff, and  without  any  reason  therefor,  and 
without  any  foundation,  right,  or  motive 
other  ttian  malice  and  revenge,  cause  the 
following  resolutions  and  orders  to  be 
adopted,  passed,  and  made  of  record  in  the 
books  and  records  ot  said  school  district 
ot  nhich  defendants  were  members:" 

Cceur  d'Alene,  April  13,  1909. 
H.  H.  Barton,  Sup't  Schools, 

Dear  Sir: — 

You  are  hereby  notified  that  tbe  follow- 
ing resolution  was  passed  unanimonsly  by 
the  board  at  its  meeting  April  12,  1909, 
and  you  will  govern  yourself  accordingly. 
Resolution  as  follows:  On  motion  duly 
made  and  carried  unanimously  it  was 
ordered  that  the  superintendent  be  re- 
quired to  be  in  his  office  from  8:30  to  12 
o'clock  in  the  for«noon  and  from  1  to  6 
o'clock  in  the  afternoon,  except  when  other- 
wise ordered  by  written  notice  from  the 
board.  Signed  by  the  clerk  thereof;  and 
that  he  Issue  no  order  therefrom  except  on 
written  authority  of  the  board. 
Respectfully, 

[Signed]   F,  D.  Winn, 
A  Cleric 

Order  No.  1. 
C<Bur  d'Alene,  April  13,  1909. 
H,  H.  Harton,  Snpt  Schools, 
Dear  Sir:— 

You  will  require  the  grade  and  high 
school  teachers  to  prepare  the  examination 
papers  for  their  pupils,  examine  and  grade 
the  same,  and  deliver  papers  when  com- 
pleted to  Ur.  A.  C.  Davis. 
By  order  of  the  board. 

[Signed]    F.    D.   Winn, 
A  Clerk. 

Order  No.  2.  Cteur  d'Alene  Public  8cho<^ 
Independent  District  No.  1. 

Officers  ot  the  Boardr  J.  C.  White,  Chair- 
man. P.  D.  Winn,  Clerk.  Wm. 
Dollar,  Treasurer.    W.  A.  Andrew, 


C<Bur  d'Alene,  Idaho, 

April  IS,  1M9. 
H,  H.  Barton,  Supt, 
Dear  Sir:— 

By  order  of  the  board  you  are  required 
to  attend  a  meeting  of  the  board  at  the 
clerk's  office  this  morning,  April  15,  im- 
mediately on  receipt  ot  this  notice. 

[Signed]    F.   D.   Winn, 
Clerk. 


)vGoo'^lc 
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Order  No.  3.  Cceur  d'Aleoe  Public  Schoole, 

Independent  District  No.  1. 
Officers  of  the  Boftrd;  J.  C.  White,  Chair- 
man. F.  D.  Winn,  Clerk.  Wm. 
DolUr,  TraBsurer.  W.  A,  Andrew, 
AiB't  Clerk.  H.  H.  Barton,  Sup'L 
CteuT  d'Aleae,  Idftho. 

Cceur  d'AIene,  Idaho, 
April  la,  JB09. 
Snp't  Barton; — 

You  are  herebr  direct»d  to  take  all 
necesaary  steps  to  complete  a  anitable  exhi- 
bition of  school  vork  for  educational 
exhibit  at  the  Alsjka  Yukon  Fair,  and  to 
provide,  arrange,  and  carrj  out  suitable 
programme  for  Arbor  Day. 
Bf  order  of  the  board. 

[Si^d]    F.    D.   Winn, 
A  Clerk. 
Order  No.  4. 
Cour  d'AleiM,  Idaho,  April  16,  1909. 
H.  H.  BartoD,  Sup't  Schools, 
Dear  Sir: — 

Yon  will  prepare,  for  the  use  of  tbe 
board,  a  statement  showing  the  yearly 
increase  in  the  high  school  since  its  founda- 
tion, make  an  estimate  therefrom  of  prob- 
able future  requirements,  and  incorporate 
such  other  matter  therein  as  will  enable 
tbe  board  to  place  the  necessity  of  a  new 
high  school  fairly  before  the  district. 
Bj  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A  Clerk. 
Order  Ko.  S. 
C<Bur  d'AIene,  April  18,  1909. 
H.  S.  Barton,  Sup't  Schools, 
Dear  Sir:— 

You  will  draw  requisition  on  Ur.  Andrew 
for  sueh  supplementary  readers  and  sup- 
plies for  the  different  schools  as  their 
necessities  require;  limited  of  course  by 
the  b apply  on  band. 
By  order  of  the  board. 

[Signed]  P.  D.  Winn, 
A  Cleric. 
Order  No.  6. 
C<sur   d'AIene,   April   10,   1900. 
H.  E.  Barton,   Sup't  Schools, 
Dear  Sir: — 

You    will    issue    orders    to    the    proper 
teachers,    requiring    the    admission    of    all 
new  pupils  applying  for  admissioD  in  such 
schools  as  may  best  accommodate  them. 
By  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A  Clerk. 
Order  No.  7. 

Cceur  d'AIene,  April  21,  1900. 
H.  H.  Bartcn,  Sup't  Schools, 
Dear  Sir: — 

Ton  are  hereby  notified  that  the  follow- 
ing action  was  taken  by  the  board  at  a ' 
40  L.R.A.{N.S.) 


special  meeting  held  April  20,  1900: 
Whereas  Prof.  Barton  has  expressed  a  de- 
Bire  to  work  in  harmony  with  the  board  for 
the  balance  of  his  term;  Therefore  be  it 
resolved  that  order  issued  April  13,  rel- 
ative to  the  duties  of  Sup't  Barton,  be 
and  the  same  is  hereby  suspended  upon  the 
condition  that  Sup't  Barton  act  in  har- 
mony with  the  board  for  the  upbuilding  of 
the  schools,  and  the  strengthening  of  tlie 
hands  of  the  teachers,  and  that  in  every 
honorable  way  ha  use  his  influence  to  that 

By  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A  Clerk. 

Order  No.  8.    Cosur  d'AIene  Public  Schools, 

Independent  District  No.  1< 
Officers  of  the  Board:  J.  C.  White,  Chair- 
man, r.  D.  Winn,  Clark.  Wm. 
Dollar,  Treasurer.  W.  A.  Andrew, 
Aas't  Clerk.  H.  H.  Barton,  Sup't. 
Cceur  d'AIene,  Idaho, 

May  20,  1009. 
Mr.  H.  H.  Barton,  Supt:— 

It  is  the  order  of  the  school  board  that 
the  chairman  present  tbe  diplomas  to  the 
members  of  the  graduating  class  at  the 
commencement  exercises  this  evening. 

[Signed]   J.  C.  White, 

Chairman. 

Order  No.  9.  Omir  d'AIene  Public  Schools, 

Independent  District  No.  1. 
Officers  of  the  Board:  J.  C,  White,  Chair- 
man.    F.  D.  Winn,  Clerk.     Wm, 
Dollar,  Treasurer.    W.  A.  Andrew, 
Ass't  Clerk.    E.  H.  Barton,  Sup't. 
Cceur  d'AIene,  Idaho, 
June  21,  1909. 
Mr.  H.  H.  Barton: 

You  will  deliver  to  the  undersigned   all 
property    of    Ind.    School    District    No.    1. 
Kootenai  Co.,  Idaho,  that  may  be  in  your 
possession. 
By  order  of  the  board. 

[Signed]   F.  D.  Winu, 

A   Clerk. 

That  defendants  well  knew,  when  they 
passed  these  resolutions,  that  there  was  no 
reason  or  cause  therefor,  and  that  they 
knew  at  the  time  of  passing  such  resolu- 
tions, tliat  to  do  BO  would  injure,  degrade, 
and  humiliate  the  plaintiff  and  would  pre- 
vent his  procuring  further  employment  in 
his  profession,  and  would  result  in  destroy- 
ing his  profession  and  leaving  him  without 
a  profession  or  means  of  employment  or 
procuring  a  livelihood,  and  pleintilT  claimed 
damages  in  the  sum  of  $30,000.  The  trial 
court   sustained   a   demurrer   to   the    com- 
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plaint  on  the  ground  that  the  complaint 
failed  to  state 'a  cause  of  action.  Judgment 
WB8   thereupon    entered,    and   plaintiff   ap- 

The  only  question  presented  on  this  ap- 
peal is  the  sufficiency  of  the  complaint  to 
Btate  a  cause  of  action.  The  foregoing  reso- 
lutions and  communications  comprise  ail  of 
the  acts  and  things  charged  against  the  de- 
fendants as  constituting  the  injury,  and 
cause  for  the  damages  sought  herein.  Un- 
der subdivision  11  of  g  6Q8,  Rev.  Codes 
(the  lanie  as  subdivision  11  of  g  129  of  the 
school  law  of  1911,  p.  632),  the  board  of 
trustees  of  an  Independent  school  district  is 
authorized  "to  require  teachers,  to  conform 
to  the  laws  of  the  state  and  regulations  of 
the  school  board."  Sut>di vision  1  of  the 
same  section  authorizes  the  bojird  "to  make 
such  by-laws  for  the  government  of  the 
schools  as  they  may  deem  expedient,  not  in- 
consistent with  the  laws  of  the  state;"  and 
subdivision  2  authorizes  them  to  "employ 
or  discharge  teachers."  They  may  dis- 
charge a  teacher  without  cause.  Ewin  v. 
Independent  School  Dist.  No.  8,  10  Idaho, 
102,  77  Pac-  222,  It  is  admitted  that  the 
defendants  made  and  adoptod  the  resolu- 
tions of  which  the  appellant  complains 
while  acting  "as  a  board  of  school  tnisfees," 
and  that  they  had  the  power  and  authority 
to  make  these  orders  and  resolutions.  They 
alt  had  reference  to  the  government  of  the 
school  and  the  duties  of  the  appellant  as 
superintendent  thereof.  The  appellant  con- 
tends, however,  that  no  reason  or  ^cause  ex- 
isted for  the  passage  of  such  orders  and 
resolutions;  and  that  the  necessities  of  the 
occasion  or  requirements  of  the  situation 
did  not  demand  this  action;  and  that  in 
fact  it  was  not  done  out  of  any  solicitude 
or  necessity  for  the  schools,  hut  out  of 
malice  and  lll-wjll,  and  for  the  purpose  and 
motives  of  revenge  alone.  This  proposi- 
tion brings  us  face  to  face  with  the  guare: 
Can  the  motives  and  purposes  of  a  school 
board  when  performing  an  official  act  clear- 
ly within  their  powers  under  the  law  bo  put 
in  Issue  in  an  action  for  damages  under  the 
charge  of  a  civil  libelT  Tlie  answer  must 
inevitably  be  in  the  negative. 

They  have  no  right  to  employ  libelous 
language  in  the  performance  of  their  offi- 
cial duties,  and  cannot  shield  themselves 
behind  their  official  character  where  they 
have  overstepped  their  authority  or  exer- 
cised official  powers  in  an  unlawful  manner, 
but  so  long  as  their  acts  are  clearly  within 
the  purview  of  the  statute  and  are  such 
as  they  have  an  unquestioned  right  to  per- 
form, they  should  not  be  subject  to  an  ac- 
tion for  libel  on  the  charge  of  conspiracy 
or  malice  in  doing  the  act.  Henry  v.  Mob- 
10  L.R.A.)N.S.) 


erly,  6  Ind.  App.  490,  33  N.  E.  981;  Cooley. 
Torts,  3d  ed.  p.  431. 

It  is  quite  generally  held  that  what  k 
person  may  lawfully  do  may  be  done  with 
or  without  malice.  Carpenter  v.  Orimea 
Pass  Placer  Min.  Co.  Ifl  Idaho,  364,  114 
Pac.  42;  McHenry  v.  Sneer,  56  Iowa,  048, 
10  N.  W.  234;  Porter  v.  Uack,  60  W.  Va. 
581,  40  S.  E.  450;  note  9,  p.  727  of  62 
L.R.A. ;  Macauley  Bros.  v.  Tierney,  19  R.  I. 
255,  61  Am.  St.  Rep.  770,  and  notes,  33 
Atl.  1,  37  L.R.A.  455.  In  other  words,  there 
can  be  no  legal  malice  in  contemplation 
of  law  where  the  thing  done  is  lawful  and 
the  means  employed  are  lawful. 

Courts  must  judge  the  intent  a  man  baa 
in  doing  an  act  by  the  means  he  employs 
and  the  thing  to  be  accomplished,  and  if 
they  all  be  lawful,  courts  cannot  Impute 
malicious  or  unlawful  motives  to  the  actor. 
Many  acts  of  a  school  board  or  other  pub- 
lic body  or  board  may  indirectly  injui« 
someone,  but  such  injury  must  be  borne  as 
an  incident  which  attaches  to  the  public 
services  and  dealings  with  such  officers  or 
public  agencies.  A  school  board  may  dis- 
miss a  teacher,  and  the  result  will  be  neces- 
sarily injurious  to  the  teacher;  but  no  ac- 
tion for  damages  will  tie.  City  authorities 
might  dismiss  a  police  officer  while  he  is  ■ 
candidate  for  an  elective  office  or  an  appli- 
cant for  some  more  lucrative  position,  and 
thereby  do  him  irreparable  injury;  yet  the 
city  council  would  not  be  liable  in  damages. 
These  things  are  hazards  incident  to  the 
employment,  and  such  public  employees 
must  take  their  chances  on  such  contin- 
gencies. 

The  demurrer  was  property  sustained, 
and  the  judgment  is  affirmed.  Costs  award- 
ed in  favor  of  respondents. 

Stewart,  Cli.  J.,  and  SuIUtui,  J,,  «•»• 
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C.  W.  BRADBURy 

CHICAGO.   ROCK   ISLAND,  &  PACIFIO 
RAILWAY  COMPANY,  Appt 

(149  Iowa,  61,  128  N.  W.  1.) 

Trial  —  instruction  —  reiineat. 

1.  A   request   for   special   instructions   is 


Note.  —  PoiFcr  of  sfote  court  to  enforca 
right  under  Federal  employer' »  lia- 
Itillty  act. 

It  may  now  be  considered  as  settled  that 
state  courts  of  general  jurisdiction  not  only 
may,  but  must,  enforce  a  right  arising  un- 


1910. 
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personal  injuries  alleged  to  have  been  caused 
bf  a  protruding  bolt,  to  submit  to  the  jur; 
the  question  of  the  knowledge  of  the  eerr- 
ant  based  on  the  custom  of  businesa,  whero 
it  has  instructed  tbst  if  plaintiff  knew,  or 
in  the  exercise  of  reasonable  diligence  might 
haTe  known,  of  the  bolt  and  the  danger 
therefrom,  he  could  not  recover. 
Courts  —  Jurisdiction  —  act  of  Congress 
—  state  aotbority. 

2.  State  courts  may,  on  the  ground  of 
comity,  take  jurisdiction  of  actions  by  em- 
ployees to  recover  damages  from  railroad 
companies  for  personal  injuries  arising  un- 
der the  employer's  liability  act  of  Congress 
relating  to  interstate  commerce,  of  April  22, 
1908. 

Pleading;  —  amendment  —  motion  to 
strike  —  discretion. 

3.  There  is  no  abuse  of  discretion  in  sus- 
taining a  motion  to  strike  an  amendment 


of  the  answer,  filed  after  all  the  evidence  is 

adduced,    to   make    the    pleading   conform 

thereto. 

Evidence  —  exclnslon  —  rariance  from 

pleadings. 

4,  There  is  no  error  in  the  exclusion  of 
evidence,  in  an  action  by  an  employee  to 
hold  a  railroad  company  liable  for  personal 
injuries  to  him,  that  the  injury  was  re- 
ceived in  the  transaction  of  interstate  com- 
merce, where  there  is  nothing  in  the  plead- 
ings to  indicate  that  such  was  the  fact. 
Damages  —  loss  of  arm  —  excess. 

G.  A  recovery  of  $15,000  as  damages  for 
loss  of  an  arm  bv  a  railroad  trackman, 
twenty-four  years  old,  who  was  earning  from 
'""  to  ¥S5  per  mouth,  was  reduced  to  $12,- 


000. 


(October  26,   1010.) 


der  the  Federal  employer's  liability  act  of 
April  22,  1S08  (35  Stat,  at  L.  eS,  chap.  140, 
U.  S.  Comp.  Stat.  Supp.  1809,  p.  1171),  as 
amended  bv  the  act  of  April  6,  1910  (3S 
Stat,  at  L.  201,  chap.  143,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1324).  A  leading  and  deci- 
sive decision  upon  this  question  was  ren- 
dered by  the  Supreme  Court  of  the  United 
States  in  Mondou  v.  New  York,  N.  H.  &  H. 
K.  Co.  223  U.  8.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Bup.  Ct,  Rep.  169,  reversing 
82  Conn.  373,  73  Atl.  702,  wherein  it  was 
expressly  held  that  the  enforcement  of  rights 
nnder  this  act  cannot  be  regarded  as  im- 
pliedly restricted  to  the  Federal  courts,  in 
view  of  the  concurrent  jurisdiction  provi- 
sion of  the  judiciary  act  of  August  13,  18R6 
(25  Stat  at  L.  433,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508).  §  1,  and  of  the  amend- 
ment of  April  5,  1Q10,  to  the  original  em- 
ployer's liability  act,  which,  instead  of 
granting  jurisdiction  to  the  state  courts, 
presupposes  that  they  already  possess  it.  In 
arriving  at  this  conclusion  the  court  refuted 
the  renter  t ions  that  a  state  court,  although 
having  ordinary  jnrisdiction  as  prescribed  by 
local  laws  adequate  to  the  occasion,  could 
decline  to  enforce  the  act  when  invoiced,  on 
the  theory  that  it  was  not  in  harmony  with 
the  policy  of  the  state,  and  that  the  exercise 
of  such  jurisdiction  would  be  attended  by  in- 
convenience and  confusion  because  of  the 
different  standards  of  right  establiBbed  b;v 
the  congressional  act  and  those  recognisied 
by  the  laws  of  the  state.  In  answering  the 
former  objection  the  court  said:  "The  sug- 
gestion that  the  act  of  Congress  is  not  in 
harmony  with  the  policy  of  the  state,  and 
therefore  that  the  courts  of  the  state  are 
free  to  decline  jurisdiction,  is  quite  inadmis- 
sible, because  it  presupposes  what  in  leeal 
contemplation  does  not  exist.  When  Con- 
gress, in  the  exertion  of  the  power  confided 
to  it  I7  the  Constitution,  adopted  that  act, 
it  spoke  for  all  the  people  and  all  the  states, 
and  thereby  establshed  a  policy  for  all. 
That  policy  is  as  much  the  policy  of  Con- 
necticut as  if  the  act  bad  emanated  from  its 
own  legislature  and  should  be  lespected  ac- 
40  L.R.A.(N.8.) 


cordingly  in  the  court  of  the  state;"  and, 
continuing,  referred  to  the  latter  objection 
as  follows:  "We  are  not  disposed  to  be- 
lieve that  the  exercise  of  jurisdiction  by  the 
state  courts  will  be  attended  by  any  ap- 
preciable inconvenience  or  confusion ;  but, 
be  this  as  it  may,  it  stTorda  no  reason  fur 
declining  a  jurisdiction  conferred  by  law. 
The  exuteoce  of  the  jurisdiction  creates  an 
implication  of  duty  to  exercise  it,  end  that 
its  exercise  may  be  oherouB  does  not  mili- 
tate against  that  implication.  Besides,  it 
is  neither  new  nor  unusual  in  judicial  pro- 
ceedings to  apply  different  rules  of  law  to 
different  situations  and  subjects,  even  al- 
though possessing  some  elements  of  simi- 
larity; as,  where  the  liability  of  a  public 
carrier  for  personal  injuries  turns  upon 
whether  the  injured  person  was  a  passen- 
ger, an  employee,  or  a  stranger.  But  it 
never  has  been  supposed  that  courts  are  at 
liberty  to  decline  cognizance  of  cases  of  a 
particular  class,  merely  because  the  rules  of 
law  to  be  applied  in  their  adjudication  are 
unlike  those  applied  in  other  cases." 

The  above  stated,  as  well  as  other,  grounds 
upon  which  state  courts  may  decline  to  ad- 
minister the  act,  had  been  advanced  and 
overcome  in  the  following  decisions,  which 
support  the  rule  as  announced  in  the  Mon- 
dnu  Case:  Zikos  v.  Oregon  R.  &,  Kav.  Co. 
179  Fed.  863,  holding  that  the  act  does  not 
attempt  to  delegate  judicial  power  of  the 
I'nited  States  to  state  courts  in  violation  of 
the  United  States  Constitution,  article  3; 
idem,  holding  that  the  state  courts  cannot 
refuse  to  entertain  jurisdiction  on  the 
ground  that  the  Federal  act  estsblishes  rules 
and  measures  of  liability  different  from 
those  existing  under  the  state  laws.  In  thin 
connection  the  court  said:  "The  Constitu- 
tion of  the  United  States  being  the  supreme 
law  of  the  land,  state  and  Federal  courts 
are  alike  subject  to  its  provisions:  nnd  the 
refusal  of  the  former  to  enforce  rights  con- 
ferred by  Congress  would  put  them  in  the 
same  category  as  would  a  refusal  to  enter- 
tain causes  flowing  from  any  other  recog- 
nized source  of  authority.    It  would  be  an 
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ty  JD  plaintiff'B  favor  in  an  action  brought 
to  recover  damageH  for  peraoual  iujuriei 
alleged  to  have  been  caused  by  ita  negli- 
gence.    Affirmed   on  condition. 

Statement  by  Xiadd,  J.: 

Action  for  damages  resulted  in  judgment 
against  defendant,  from  which  it  appeals. 

MewTS.  Carroll  Wright,  J.  I/.  Parrlsh, 

and  Crlm  &  Uorae,  for  appellant: 

The  court  erred  in  sustaining  plaintiff's 
motion  to  strike  from  tbe  record  all  the 
evidence  bearing  upon  the  question  of  wheth- 
er or  not  the  plaintiff  and  defendant  were 
nt  the  time  of  the  accident  engaged  in  in- 
terstate commerce. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  483,  62  L.  ed. 
207,  28  Sup.  Ct.  Rep.  HI;  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  Ileflev,  158  U.  S.  98,  39  L.  ed. 
SIO,  ]5  Sup.  Ct.  Hep.  B02;  Sherlock  v.  Ail- 
ing. 93  U.  S.  9fl,  23  L.  ed,  81Bi  Gulf,  C. 
ft  6.  F.  H.  Co.  V.  Miami  S.  S.  Co.  30  C.  C. 
A.  142,  62  U.  S.  App.  732,  86  Fed.  420; 
Fulgham  v.  Midland  Valley  H,  Co.  167  Fed. 
680;  Southern  P.  Co.  V.  McGinnU,  9S  C.  C. 
A.  403,  174  Fed.  649;  El  Paao  ft  N.  E.  R. 
Co.  V.  Gutierrez,  215  U.  S.  87,  G4  L.  ed. 
ine,  30  Sup.  ct.  Rep.  21;  Dewberry  v. 
Southern  R.  Co.  176  Fed.  307;  Johnson  v. 
Pennell,  67  Iowa,  660,  2S  N.  W.  874;   Mc- 


Allister T.  Johuoa,  108  Iowa,  42,  78  K. 
Iw.  700;  Laird  t.  Cole,  121  Iowa.  14B,  96 
N.  W.  74*;  Staten  v.  Hammer,  121  Iowa, 
499,  96  N.  W.  984;  Overhouser  t.  American 
Cereal  Co.  128  Iowa,  683,  105  N.  W.  113; 
Tracy  Land  Co.  t.  Polk  County  Land  ft 
Loan  Co.  131  Iowa,  41,  107  N.  W.  1029. 

While  the  allowance  of  amendments  is 
to  some  extent  discretionary,  yet  the  amend- 
ment should  be  allowed  in  the  furtherance 
of  justice  and  to  conform  to  the  evidence. 

Tiffany  t.  Henderson,  67  Iowa,  4D0,  10 
N,  W.  884;  Blandon  v.  Glover,  67  Iowa, 
615,  25  N.  W.  830;  Laird  v.  Cole,  121  Iowa, 
14B,   96   N.   W.   744. 

Where  an  employee  is  familiar  with  tbe 
character  of  the  appliances  used,  or  ttie 
nature  of  the  bUHiness,  he  assumes  the 
risk  incident  thereto. 

Beckman  v.  Consolidation  Coal  Co.  M 
Iowa,  252,  37  N.  W.  889;  Forbes  v.  Boone 
Valley  Coal  ft  R.  Co.  113  lows,  94,  84  N. 
W.  970;  Campbell  v.  Illinois  C.  R.  Co.  124 
Iowa,  303,  100  N.  W.  30;  Brooks  v.  Joyce, 
127  Iowa,  206,  103  N.  W.  91;  Martin  t. 
Chicago,  R.  I.  4  P.  R.  Co.  118  Iowa,  148. 
69  L.R.A  698,  96  Am.  St.  Rep.  371,  91 
N.  W.  1034;  Keist  r.  Chicago,  G.  W.  R.  Co. 
110  Iowa,  34,  81  N.  W.  181;  Way  v.  Il- 
linois C.  R.  Co.  40  Iowa,  342;  HissouH  P. 
R.  Co.  V.  Somers,  71  Tex.  700,  9  S.  W.  741, 

78  Tex.  439.  14  S.  W.  779;  Green  v.  Cross, 

79  Tex.  130,  16  S.  W.  220;  Lovejoy  v.  Bos- 
ton ft  L.  R.  Corp.  126  Mass.  79,  28  Am. 


anomoly  in  our  system  if  state  tribunals, 
after  having  so  long  entertained  the  griev- 
ances of  litigants,  whore  rights  are  trace- 
able to  congressional  legislation,  should  re- 
fuse to  further  do  so  because  of  the  fact 
that  there  has  been  provided  by  a  power 
clearly  competent,  different  rules  of  liabil- 
ity for  those  engaged  in  interstate  commerce 
from  those  which  may  be  fixed  by  statute  or 
recognized  by  decisions  in  the  several  states. 
All  government  rests  upon  acquiescence  in 
the  established  order.  When  common  consent 
is  withdrawn,  prescribed  rules  of  conduct 
are  overthrown  and  anarchy  reigns,  and  it  ia 
not  to  be  supposed  that  state  courts  will  or 
can  refuse  to  abide  by  the  result  when  the 
Supreme  Court,  the  final  arbiter,  has  de- 
cided that  they  have  jurisdiction.  If  that 
should  occur,  the  Constitution  would  cease 
to  be  the  supreme  law  of  the  land,  and  its 
evpress  provision,  that  'the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the 
Constitution  or  tans  of  any  state  to  the  con- 
trary notwithstanding,'  would  become  null 
and  its  application  inoperative")  i  St.  Louis. 
1.  M.  ft  8.  R.  Co.  V.  Conley,  110  C.  C.  A.  97. 
187  Fed.  949,  holding  that,  since  the  stat- 
ute is  remedial  in  iU  character,  it  should 
lie  construed  so  as  to  prevent  the  miachief 
and  advance  the  remedy,  and  therefore  may 
be  enforced  either  in  the  state  or  Federal 
courta ;  St.  Louie,  I.  M.  ft  8.  R.  Co.  v.  Hes- 
terly,  98  Ark.  240,  135  S.  W.  874,  which 
40  L.R.A(N.8.) 


merely  states  tbe  rule;  Midland  Valley  R. 
Co.  v.  LeMoyne,  —  Ark.  — ,  148  S.  W.  654, 
holding  that  jurisdiction  was  conferred  up- 
on the  state  courts  by  the  express  provision 
of  the  amendment  of  April  6,  1910;  Atlan- 
tic Coast  Line  R.  Co.  v.  Whitney,  —  Fla. 
— ,  S6  So.  937,  holding  tnat  the  question  had 
been  settled  by  the  United  States  Supreme 
Court;  Lemon  v.  Louisville  ft  N.  R.  Co. 
137  Ky.  270,  125  S.  W.  701,  wherein  the 
decision  was  seemingly  based  upon  the 
ground  that  there  is  nothing  in  the  act 
that  denies  to  the  state  court  the  right  to 
enforce  its  provisions,  and  that  in  such  case 
the  Btste  has  concurrent  jurisdiction  with 
the  Federal  courts:  Owens  v,  Chicago  Q. 
W.  R.  Co.  113  Minn.  49,  128  N.  W.  1011, 
holding,  generally,  that  the  state  court  will 
enforce  any  right  which  one  nas  by  virtue 
of  the  Federal  Constitution  or  laws,  and 
that  the  amendment  of  April  6,  1910,  add- 
ed nothing  to  the  jurisdiction  of  the  state 
courts;  Missouri,  K.  ft  T.  R.  Co.  v.  Blalack. 
—  Tex.  Civ.  App.  — ,  128  S.  W.  706,  affirmed 
on  other  grounds  in  —  Tex.  -— ,  147  S.  W. 
6S9,  holding,  generally,  that  it  is  only  where 
the  act  of  Congress,  by  express  language  or 
necessary  implication,  provides  for  the  ex- 
clusive jurisdiction  of  the  Federal  courts, 
that  the  state  courts  are  excluded  from  con- 
current jurisdiction,  and  that  there  is  noth- 
ing in  the  Federal  act  under  consideration 
that   prevented   the   state   courts   fi'om   as- 
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Sep.  206;  WyckoB  v.  Pajaro  Valley  Conaol. 
H.  Co.  11  Cal.  App.  106,  103  Pac.  1100. 

The  verdict  of  $16,000  in  this  caae  naa 
grossly  excessive. 

Kroener  t.  Cbicago,  M.  &  St.  P.  R.  Co. 
88  Iowa,  16,  55  N.  W.  28;  Wiinber  i-. 
Iowa  C.  R.  Co.  114  Iowa,  551,  87  N.  W. 
505;  Struble  y.  Burlington,  C.  R,  &  N.  R. 
Co.   128  Iowa,   168,   103  N.  W.   142. 

Uessrs.  J.  I.  Hrerlr  and  Mack  J. 
Groves  for  appellee. 

I«dC,  J.,  delivered  the  opinion  of  the 
court: 

The  freight  train  left  Emmetsburg  for 
Dowea  at  about  1  ;45  o'clock  in  the  morn- 
ing of  July  1,  1008.  The  plaintiff  was  head 
brakeman  and  had  been  in  defendant's  em- 
ployment about  twenty  month b.  He  was 
directed  by  the  conductor  at  Qraattinger  to 
take  two  stack  cars  from  the  side  track 
and  place  them  immediately  back  of  two 
refrigerator  cars  next  the  engine.  In  or- 
der to  accomplish  this,  he  uncoupled  the 
remainder  of  the  train  from  the  refriger- 
ator cars,  and,  after  disposing  of  it  and 
attending  to  switching,  got  on  the  second 
refrigerator  car  at  the  end  toward  the  ■en- 
glue  and  rode  as  these  backed  on  the  side 
track  on  which  the  stock  cars  stood.  Both 
his  feet  were  in  the  stirrup  at  the  side  and 
near  the  end  of  the  car,  one  hand  held  of 
the  fourth  rung  of  the  ladder,  and  the  oth- 
er carrying  a  lantern.     When  the  cars  had 


moved  to  the  depot  platform,  he  was  about 
to  get  off;  but,  as  one  foot  reached  thi' 
platform,  bis  glove  caught  on  a  bolt  be- 
tween the  third  and  fourth  rung  of  the 
ladder,  and  this  jerked  him  between  the 
cars,  where  be  hung  an  instant  and  then 
fell  to  the  ground.  The  wheel  of  the  nar 
ran  over  bis  right  arm,  so  injuring  it  that 
amputation  was  necessary.  The  negligence 
alleged  was  the  leaving  of  the  bolt  protrud- 
ing at  a  locality  likely  to  cause  injury. 
The  defendant  pleaded  that  the  risk  had 
been  assumed,  and  adduced  evidence  tend- 
ing to  show  that  from  all  its  refrigerator 
care  bolts  protruded  with  nuts  on  them  an 
half-inch  thick,  from  which  the  ends  of  the 
bolts  usually  extended  beyond  the  nut  from 
nothing  to  five  eights  of  an  inch,  and  that 
in  every  car  was  a  bolt  about  where  the 
one  occasioning  the  injury  was  located.  On 
the  other  band,  the  evidence  tended  to  show 
that  the  ends  of  most  the  bolts  were  flush 
with  the  nute,  and  that  plaintiff  had  no 
knowledge  of  this  bolt.  Plaintiff  had  been 
in  defendant's  employment  as  brakeman 
about  twenty  months,  and  one  or  more  re- 
frigerator cars  was  in  nearly  every  train. 

The  court  instructed  the  jury,  in  sub- 
stance, that  if  plaintiff  knew,  or  by  the 
exercise  of  ordinary  diligence  might  Tiave 
known,  of  the  existence  of  the  protruding 
bolt,  and  appreciated  the  dangers  there- 
from, he  could  not  recover.  Exception  is 
taken  to  this  on  the  ground  that  knowledge 


■uroing  jurisdiction  to  hear  and  determine 
actions   arising  thereunder. 

The  only  decisions  adverse  to  the  rule 
that  state  courts  of  general  jurisdiction 
have  jurisdiction  concurrent  with  the  Fed- 
eral courts  of  actions  arising  under  the 
Federal  employer's  liability  act  are  Mondoii 
V.  New  York.  N.  H.  4;  H.  R.  Co.  82  Conn. 
373,  73  Atl.  782,  which  was  reversed  by  the 
United  Btates  Supreme  Court   (set'  out  su- 

Kra),  and  Hbxie  v.  New  York,  N.  H.  &  H. 
.  Co.  82  Conn.  362,  73  Atl.  754,  17  Ann. 
Gaa.  324,  upon  which  the  state  court  de- 
cision in  the  Itlondou  Case  was  based.  The 
denial  of  jurisdiction  in  the  Hoxie  Case  by 
the  Connecticut  supreme  court  of  errors, 
speaking  through  Judge  Baldwin,  was  main, 
ly  upon  the  ground  that  Congress  did  not 
intend  to  authorize  the  institution  of  an 
aetioD  under  the  Federal  emptoyer'a  act 
in  the  courts  of  the  state,  and  that,  assum- 
ing that  Congress  had  power  to  and  had 
prescribed  a  rule  not  in  harmony  with  the 
policy  of  the  state,  it  had  no  power  to  makr 
it  incumbent  upon  the  state  courts  to  as- 
same  jurisdiction  of  such  an  action,  and 
that  therefore  the  courts  of  the  state  could 
decline  jurisdiction.  Both  of  these  conten- 
tions are  disposed  of  by  the  United  States 
Supreme  Court  in  the  Mondou  Case,  as  is 
shown  by  the  summary  of  the  case  set  out 
supra.  The  Hoxie  Case  is  also  criticized  in 
BUDDTTBT  V.  CUICAOO,  R.  I.  &  F.  R,  Co.! 
40  L.R.A.(N.S.) 


ZikoB  V.  Oregon  R.  t  Nav.  Co.;  and  Atlan- 
tic Coast  Line  R.  Co.  v.  Whitney,  supra. 

Galveston.  H.  &  S.  A.  K.  Co.  v.  Wallace, 
223  U.  8.  481,  66  L.  ed.  518,  32  Sup.  Ct. 
Bep.  205,  although  not  within  the  scope  of 
this  note,  because  it  involves  a  Federal  act 
other  than  the  one  under  consideration  here- 
in, is  of  interest  upon  the'generat  question 
of  administration  of  Federal  laws  in  state 
courts,  in  that  it  against  demonstates  that 
the  United-  States  Supreme  Court  regards 
state  courts  of  general  jurisdiction  as  hav- 
ing jurisdiction  concurrent  with  the  Fed- 
eral courts  to  enforce  Federal  laws  which  do 
not,  either  expressly  or  by  necessary  impli- 
cation, confer  exclusive  jurisdiction  on  the 
Federal  courts. 

For  a  treatment  of  the  general  question 
of  administration  of  Federal  laws  in  state 
courts,  see  note  to  Lougblin  v.  McCauIlev. 
48  L.R.A.  33. 

As  to  jurisdiction  of  state  courts  to  en- 
force forfeiture  of  interest  provided  by 
national    banking   act,   see    66   L.R.A.    688. 


And  B 


r  fro 


tojui 


As  to  power  of  state  courts  to  pass  upon 
interstate  rates,  see  nnte  to  Thacker  Coal 
4  Coke  Co.  V.  NorfoUc  k  W.  R.  Co.  28 
L.R.A.(N.8.)  108.  a.  J.  C. 
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or  ita  equivalent  concerning  the  particular 
bolt  was  exncted,  and  it  is  said  th^t  the 
jury  should  have  been  told  that  if  plain- 
tiff knew  thitt  defendant  cuatomarilj  oper- 
■aled  cars  with  bolts  protruding,  and  plain- 
tifT  knew  of  thia  custom  and  appreciated 
the  peril  incident  thereto,  then  he  should 
be  held  to  have  asBmned  the  risk.  Foe- 
aibly,  had  such  an  inatruction  been  request- 
ed, it  should  have  been  given,  for  if  re- 
frigerator cars  with  protruding  holts  were 
customarily  used  on  the  road,  to  plaintiff's 
knowledge,  und  concerning  which  he  knew 
the  danger,  it  might  well  be  held  that,  in 
the  exercise  of  reasonable  care,  he  must 
have  ascertained  the  condition  of  the  car 
he  rode  on  at  the  time  of  the  accident. 
This  would  be  the  only  ground  for  ao  hold- 
ing, and  in  the  instruction  given  it  waa 
clearly  stated  that,  if  in  the  exercise  of 
ordinary  care  he  might  have  known  of  the 
protruding  bolt  and  have  appreciated  the 
danger,  he  must  fail.  So  tliat  whether  the 
knowledi^  charged  be  from  the  understand- 
ing cf  a  custom  or  direct  information,  the 
rule  is  in  harmony  with  the  instruction, 
and,  had  defendant  desired  that  the  law  be 
more  apeciflcally  applied  to  the  proof,  coun- 
sel should  have  so  requested-  In  the  ab- 
sence of  such  request,  'there  was  no  error. 
2.  Evidence  was  received,  aubject  to  ob- 
jection, showing  that,  as  part  of  the  train, 
m.  car  load  ijf  ejtga  waa  being  transported 
from  Ellsworth,  Minnesota,  through  this 
state  to  Chicago,  Illinois,  and  that  several 
other  car  loads  of  freight  were  being  taken 
to  the  latter  place  and  other  points  in  Illi- 
nois.  After  all  the  evidence  had  been  in- 
troduced, defendant  moved  that  the  jury 
be  directed  to  return  a  verdict  in  its  favor, 
for  that,  among  other  thiitj^a,  plaintiff  at 
the  time  of  receiving  the  injury  was  em- 
ployed in  the  operation  of  a  railway  train 
engaged  in  interstate  commerce,  and  re- 
covery could  only  be  had  under  an  act  of 
Congress  approved  April  22,  1908  (act 
April  22,  180S,  chap.  149,  3S  Stat,  at  L. 
65,  U.  S.  Comp.  Stat.  Supp.  190B,  p.  IITI). 
Thereupon  plaintiff  moved  that  all  the  evi- 
dence of  interstate  shipmenta  introduced 
subject  to  objection  be  stricken  from  the 
record.  The  court  having  intimated  that 
defendant's  motion  must  fail  because  of  not 
having  pleaded  that  the  injury  was  re- 
ceived while  connected  with  a  train  en)(agcd 
in  interstate  commerce,  defendant  filed  an 
amendment  to  its  answer  raising  that  ia- 
sne.  Plaintiff  moved  to  strike  this  amend- 
ment because  filed  too  late  and  the  matter 
allfRed  did  not  constitute  a  defense. 


motion  to  strike  the  evidence. 
tion  to  direct  a  verdict  in  defendant's  favor 
because  of  it  being  engaged  in  interstate 
40  L.R.A.(N-S,) 


conunerce  at  ths  time  of  the  accident  was 
requested  and  refused. 

It  will  be  not^d  that  the  rulings  raise 
the  following  questions:  (1)  Was  evidence 
tending  to  show  that  defendant  was  en- 
gaged in  interstate  commerce  admissible  ii|  . 
the  absence  of  anything  in  the  answer  so 
asserting!  (2)  If  not,  did  the  court  err 
in  striking  the  amendment  so  pleading  from 
the  files?  (3)  In  either  event,  can  the 
right  created  by-  the  so-called  employer's 
liability  act  be  enforced  in  the  state  courtsT 

For  convenience,  the  last  may  be  dis- 
posed of  first.  The  constitutionality  of  ths 
act  is  not  assailed.  That  it  is  likely  to  be 
upheld  finally  is  fairly  to  be  inferred  from 
the  several  opinions  is  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
S.  483,  62  L.  ed.  2B7,  28  Sup.  Ct.  Rep.  141, 
though  a  different  view  appears  to  have 
been  entertained  by  the  supreme  court  of 
Connecticut.  Hoxie  v.  New  York,  N.  H. 
ft  H.  B.  Co.  82  Conn.  3E2,  73  Atl.  754, 
17  Ann.  Caa.  324.  Bee  El  Paso  ft  N.  E.  R. 
Co.  V.  Outierres,  215  U.  8.  S7,  64  L.  ed-  106, 
30  Sup.  Ct.  Rep.  21.  In  the  Howard  Case, 
the  court  held  that  Congress  had  the  power, 
under  the  clause  of  the  Constitution  au- 
thorizing it  to  regulate  commerce  among 
the  several  states,  to  define  the  duties  and 
liabilities  of  master  and  servant  when  en- 
gaged in  interstats  commerce.  Until  the 
approval  of  this  act,  at  least,  the  statutes 
of  the  state  defining  the  liability  of  rail- 
way companies  to  their  employees  were 
valid  and  enforceable  (Sherlock  v.  Ailing, 
93  U-  S.  ee,  23  L.  ed-  81S),  even  when 
engaged  in  intrastate  conunerce.  A  state 
statute,  when  covering  a  matter  within  ths 
powers  of  Congress  and  necessarily  eoD- 
fiicting  with  an  act  of  that  body,  must  give 
way  to  the  Federal  statute.  The  rule  is 
tersely  stated  in  the  case  last  cited:  "The 
power  to  prescribe  these  and  similar  regu- 
lations necessarily  involves  the  right  to  de- 
clare the  liability  which  shall  follow  their 
nfraction.  Whatever,  therefore.  Congress 
determines,  either  as  to,  regulation  or  the 
lability  for  its  infringement,  is  exclusive 
of  state  authority."  Gulf,  C.  ft  S.  F.  It. 
V.  Hefley,  158  U-  S.  98,  39  L.  ed.  010, 
up.  Ct.  Rep.  802;  Interstate  Commerce 
Commission  v.  Detroit,  G-  H-  ft  M.  R.  Co. 
107  U.  S.  642,  42  L.  ed-  309.  17  Sup.  Ct.  Rep, 
088.  See  Western  U.  Teleg.  Co.  v.  James, 
102  U.  S.  654,  40  L.  ed.  1108,  16  Sup.  Ct. 
Rep.  934. 

But  there  is  nothing  in  the  petition  in 
the  case  at  bar  to  indicate  whether  the 
cause  of  action  is  predicated  on  the  atate 
or  Federal  statutes,  and  we  have  no  occa- 
sion to  inquire  to  what  extent,  if  at  all, 
the  statutes  of  this  state  eliminating  ths 
fellow-servant   rule   havs  been   superseded 
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by  the  Federal  statutes.  For  the  purposea 
of  this  case,  it  m»,j  be  conceded  that  the 
(acts  bring  it  within  the  terms  of  the  Fed- 
eral statute,  and  that  plaintiff  must  recov- 
er 'thereon,  if  at  all.  The  petition  staled 
A  cause  of  action  thereunder,  and,  unleaa 
it  can  be  said  that  Federal  eourta  have  ex- 
clusive jurisdiction  in  the  enforcement  of 
rights  created  or  declared  in  advancement 
of  those  previously  existing,  there  is  lio 
ground  for  interfering  with  the  judgment 
entered.  Hie  matter  of  jurisdiction  ia  not 
touched  in  the  act  of  Congress,  and  it  is 
now  well  settled  that  state  courts  may  ex- 
ercise concurrent  jurisdiction  with  the  Fed- 
eral courts  in  at]  cases  arising  under  tbe 
Constitution,  la)vs,  and  treaties  of  the  Unit- 
ed States,  unlrsB  exclusive  jurisdiction  has 
been  conferred,  expressly  or  by  necessary 
implication,  on  the  Federal  courts.  Clallin 
V.  Houseman.  93  U.  S.  130,  23  L.  ed.  833; 
Haisler  v.  Oliver,  B7  Ata.  714,  38  Am.  St. 
Rep.  215,  12  So.  238;  Wilcox  v.  Luco,  118 
Cal.  642,  43  L.R.A.  582.  62  Am.  St.  Rep. 
306,  4S  Pac,  078,  50  Pac.  768;  Schuyler  Nat. 
Bank  v.  Bollong.  24  Neb.  827,  40  N.  W. 
414;  Bleti  v.  Columbia  Nat.  Bank,  87  Pa. 
02,  30  Am.  Rep.  345;  BrinckerhofT  v.  Bost- 
wick,  88  N.  Y.  60;  People  v.  Welch,  141 
N.  Y.  273,  24  L.R.A,  117,  38  Am.  St.  Rep. 
703,  36  N.  E.  328;  11  Cyc.  998. 

In  the  case  flrst  above  cited,  the  Supreme 
Court,  speaking  through  Bradley,  J.,  said; 
"The  general  question,  whether  state  courts 
can  exercise  concurrent  jurisdiction  with 
the  Federal  courts  in  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the 
United  States,  hai  been  elaborately  dis- 
cussed, both  on  the  bench  and  in  published 
treatises, — sometimes  with  a  leaning  in  one 
direction  and  sometimes  in  the  other;  but 
tbe  result  of  these  discussions  has,  in  our 
judgment,  been,  as  seen  in  the  above  cases, 
to  affirm  the  jurisdiction,  where  it  is  not 
excluded  by  express  provision  or  by  incom- 
patability  in  its  exercise  arising  from  tbe 
nature  of  the  particular  case.  When  wc 
consider  the  structure  and  true  relations 
of  the  Federal  and  state  governments,  there 
is  really  no  just  foundation  for  excluding 
tbe  state  courts  from  all  such  jurisdiction. 
The  laws  of  the  United  SUtes  are  laws  in 
the  several  states,  and  just  as  much  bind- 
ing on  the  citizens  and  courts  thereof  as 
the  state  laws  are.  The  United  States  is 
not  a  foreign  sovereignty  as  regards  the 
several    states,    but 


ita  jurisdiction,  paramount  sover- 
eignty. Every  citizen  of  a  state  is  a  sub. 
ject  of  two  distinct  sovereignties,  having 
concurrent  jurisdiction  in  the  state;  con- 
current as  to  place  and  persons,  though  dis- 
tinct as  to,  the  subject-matter.  Legal  or 
equitable  rig;hts.  acquired  under  either  sys- 
tem of  laws,  may  be  enforced  in  any  court  of  action 
40  L.R.A.(N.S.J 


of  either  sovereignty  competent  to  hear  and 
determine  anch  kind  of  rights,  and  not  re- 
strained by  its  Constitution  in  the  exercise 
of  such  jurisdiction.  Thus  a  legal  or  equi- 
table right  acquired  under  state  laws  may 
be  prosecuted  i'n  the  state  courts,  and  also, 
if  the  parties  reside  in  different  states,  in 
the  Federal  courfa.  So  rights,  whether 
legal  or  equitable,  acquired  under  the  laws 
of  the  United  States,  may  be  prosecuted  in 
the  United  States  courts,  or  in  the  statn 
courts,  competent  to  decide  rights  of  the 
like  character  and  class;  subject,  however, 
to  this  qualification,  that,  where  a  right 
arises  under  a  law  of  the  United  States. 
Congress  may,  if  it  see .  fit,  give  to 
tbe  Federal  courts  exclusive  jurisdic- 
tion. .  .  .  This  jurisdiction  is  some- 
times excluaive  by  express  enactment 
and  sometimes  by  implication.  If  an 
act  of  Congress  gives  a  penalty  to  a  party 
aggrieved,  without  specifying  a  remedy  for 
its  enforcement,  there  is  no  reason  why  it 
should  not  be  enforced,  if  not  provided  oth- 
erwise by  some  act  of  Congress,  by  a  proper 
action  in  a  state  court.  Tbe  fact  that  a 
state  court  derives  its  existence  and  func- 
tions from  the  state  laws  is  no  reason 
why  it  should  not  afford  relief;  because  it 
is  subject  also  to  the  laws  of  the  United 
States,  and  is  just  as  much  bound  to  recog- 
nise these  as  operative  within  the  state  as 
it  is  to  recognize  the  state  laws.  The  two 
together  form  one  system  of  jurisprudence, 
which  constitutes  the  law  of  the  land  for 
the  state;  and  the  courts  of  the  two  juris- 
dictions are  not  foreign  to  each  other,  nor 
to  be  treated  by  each  other  as  such,  but  as 
courts  of  the  same  country,  having  jurisdic- 
tion partly  different  and  partly  concur- 
rent." 

An  illustration  of  the  exercise  of  exclu- 
sive jurisdiction  by  the  Federal  courts  will 
be  found  in  Copp  v.  Louisville  ft  N.  R.  Co. 
43  La.  Ann.  511,  12  L.R.A.  725,  26  Am.  St. 
Rep.  IBS,  S  So.  441,  where  a  plea  to  the  ju- 
risdiction of  the  state  court  wag  sustained 
on  the  ground  that  the  act  of  Congress  on 
which  the  action  for  damages  was  tiased,  di- 
rected that  it  be  brought  in  the  United 
States  courU.  In  Hoxie  v.  New  York,  N. 
H.  4  H.  R.  Co.  supra,  the  supreme  court  of 
Connecticut  reached  the  conclusion  that  by 
fair  implication  the  act  of  Congress  ex- 
cludes jurisdiction  of  tlie  state  courts,  and. 
in  any  event,  the  state  court  was  under  no 
obligation  to  enforce  the  rights  therein  cre- 
ated. The  last  point  appears  to  have  been 
considered  as  though  involving  a  question 
of  comity  merely,  regardless  of  tile  con- 
venience and  propriety  of  enforcing  all 
rights  and  redressing  all  wrongs  within  tlio 
jurisdiction  of  tlie  local  courts. 

The  prevailing  rule  is  that,  where  a  cause 
by  virtue  of  the  statute 
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of  any  state,  the  action  may  be  maintained 
in  any  utlier  state  if  not  contrary  to  the 
pnblic  policy  or  law  of  the  place  where  the 
suit  is  brought.  Bojce  v.  Wabaah  R.  Co. 
63  Iowa,  70,  50  Am.  Ecp.  730,  18  N.  W. 
B73;  Morris  v,  Chicago,  K.  1.  &  P.  R.  Co. 
65  Iowa,  727,  54  Am.  Rep.  39,  23  N.  W. 
143.  See  cases  collected  in  note  to  Reeves 
T.  Southern  R.  Co.  70  L.R.A.  513.  In  such 
cases,  the  law  of  the  place  where  the  right 
was  acquired  or  the  liability  incurred  will 
govern  as  to  the  right  of  action,  while  all 
that  pertains  merely  to  the  remedy  will 
be  controlled  by  the  law  of  the  state  where 
the  action  is  brought.  Herrick  t.  Minneap- 
olis &  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  18  N.  W.  413. 

Even  where  the  cause  of  action  arises  in 
a  foreign  country,  suits  may  he  maintained 
in  our  courts,  though  jurisdiction  can  be 
declined;  but  this  is  seldom  done,  unless 
from  fear  of  inability  to  do  justice  through 
lack  of  knowledge  of  the  laws  of  the  place 
where  the  cause  of  action  arose.  Mason  v. 
The  Blaireau,  2  Cranch,  240,  2  L.  ed.  268; 
Roberta  v,  Dunamuir,  76  Cal,  203,  16  Pac. 
782:  Great  Western  R.  Co.  t.  Miller,  19 
Mich.  306;  Cofrode  v.  Gartner,  79  Mich. 
332,  7  L.R.A.  611,  44  N.  W.  623;  Erey 
V.  Mexican  C.  R.  Co.  38  L.R.A.  387,  26  C. 
C.  A.  407,  52  U.  S.  App.  118,  81  Fed.  294; 
11  Cyc.  683.  The  reasons  which  induce 
state  courts  to  exercise  jurisdiction  of 
causes  of  action  arising  in'  a  foreign  coun- 
try or  under  legislation  of  another  state 
should  be  quite  as  persuaaive   in   favor  of 

arising  under  the  statutes  of  the  United 
States,  with  this  in  addition,  that  these  are 
the  laws  of  the  very  people  the  jurisdiction 
of  whose  courts  is  invoked.  See  11  Cyc. 
996.  If  a  cause  of  action  has  become  fixed 
and  a  legal  liability  incurred,  the  doors  of 
the  courts  of  this  state  should  not  he  closed 
to  the  prosecution  of  such  cause  of  action, 
regardless  of  whether  the  same  may  have 
arisen  under  the  statutes  of  another  state, 
an  act  of  Congress,  or  the  laws  of  a  for- 
eign country,  unless  to  enforce  it  would  be 
contrary  to  the  laws  or  public  policy  of  the 
state,  or  complete  justice  probably  could 
not  be  done.  Unless  the  act  of  Congress 
should  be  construed  to  confer  exclusive  ju- 
risdiction on  the  Federal  courts,  or  the 
mode  of  procedure  is  such  that  the  state 
courts  cannot  safely  undertake  to  enforce 
the  liability  defined,  there  seems  no  ground 
for  declining  to  exercise  a  jurisdiction  fuUy 
approved  by  the  authorities.  The  statute 
is  silent  concerning  jurisdiction;  but  it  is 
said  that  the  rules  of  practice  prescribed 
therein  and  the  direction  as  to  who  shall 
be  the  beneficiaries  thereunder  are  so  in- 
consistent with  the  state  laws  as  to  indi- 
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cate  the  congressional  intent  that  i:«dreas 
may  be  had  in  the  Federal  courts  alone. 
In  order  to  dispose  of  this  objection,  it 
wilt  he  necessary  to  set  out  the  main  pro- 
visions of  the  act: 

"Sec.  1.  That  every  common  carrier  by 
railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  terri- 
tories, ...  or  between  the  District  of 
Columbia  or  any  of  the  states  or  terri- 
tories and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or  her 
personal  representative  for  the  benefit  of 
the  surviving  widow  or  husband  and  chil- 
dren of  such  employee,  and  if  none,  then 
of  such  employee's  parents;  and  if  none, 
then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  result- 
ing, in  whole  or  in  part,  from  the  negligence 
of  any  of  the  officers,  agents,  or  employeea 
of  such  carrier,  or  by  reason  of  any  defect 
or  insufficiency  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment." 

"Sec.  3.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier 
by  railroad,  under  or  by  virtue  of  any  of 
the  provisions  of  this  act,  to  recover  dam- 
ages for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to 
such  employee:  Provided,  that  no  such 
employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  con- 
tributory negligence  in  any  case  where  the 
violation  of  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee. 

"Sec.  4.  That  in  any  action  brought 
against  any  common  carrier,  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  injuries  to  or  the 
death  of  any  of  its  employees,  aucli  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

"Sec.  6.  That  no  nction  shall  be  main- 
tained under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause 
of  action  accrued." 

It  ia  manifest  from  the  mere  Kading  that 
this  act  effects  quite  as  important  a  change 
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in  the  trial  of  such  cansea  in  the  Federal 
courts  an  would  be  possible  in  the  state 
courts.  Thoa  the  Federal  dec  is  ions  are 
harmonious  on  the  proposition  that  the 
negti);ence  of  complainimt  which  contributes 
proximate];  to  the  injur;  will  defeat  the 
recovery  of  damages  therefor.  So,  too,  in 
the  absence  of  local  statutes,  the  fellow - 
ser^'tult  doctrine  and  that  o!  assumption  of 
risks  have  been  broadly  applied  in  all  Fed- 
eral courts.  Herekfter  all  of  these  rules 
are  to  be  modified  or  eliminated  where  the 
injuries  are  such  as  contemplated  in  the 
above  act.  If  inconvenience  and  confusion 
would  result  from  an  attempt  to  enforce 
the  acts  in  the  state  courts,  like  consequen- 
ces will  be  the  outcome  of  a  similar  under- 
taking' in  the  courts  of  the  United  States. . 
Let  us  examine  the  several  sections  and 
'  ascertain  the  alleged  inconsistencies  which 
ttre  satd  to  preclude  tbe  maintenance  of 
actions  based  thereon  in  the  state  courts. 
No  one,  we  apprehend,  would  say  that  the 
state  courts  are  not  competent  to  entertain 
suits  by  the  persons  authorised  by  g  1  to 
recover  damages  or  to  distribute  those  re- 
covered as  speciBed.  Under  the  statutes  of 
this  state,  tlie  suit  is  prosecuted  in  the 
name  of  the  administrator  where  death  is 
a))^^  to  bare  resulted  from  wrongful  act, 
and  anything  recovered  distributed  as  per- 
sonal property  among  the  heirs.  It  goes 
to  the  surviving  spouse  and  children  if  any 
there  are,  and,  if  not,  to  the  parents  of  the 
deceased,  precisely  as  under  the  Federal 
statute.  In  event  there  are  neither  spouse 
and  children  nor  parents  of  deceased,  the 
remoter  heirs  are  entitled  thereto  under 
the  state  statute,  while  under  this  act  tlie 
damages  go  to  the  next  of  kin  dependent 
upon  deceased.  As  tbe  state  statute  must 
give  way  to  that  of  Congress,  no  incon- 
sistency is  involved.  All  essential  is  that 
effect  be  given  the  latter  as  though  the 
former  were  not  on  the  statute  book.  Nor 
can  it  be  said  that  this  involves  an  inter- 
ference by  Congress  with  the  distribution  of 
an  estate  through  the  probate  court  of  the 
state.  The  cause  of  action  was  created  by 
Congress  in  the  exercise  of  its  power  to 
regulate  commerce  among  the  several  states, 
and  it  is  elementary  that  in  doing  so  it 
might  determipe  who  was  entitled  to  main- 
tain the  same  and  for  whose  benellt.  The 
administrator  is  not  required  thereby  to 
institute  proceedings;  he  may  do  so,  and 
in  that  event  can  recover  only  for  the  bene- 
fit of  the  person  entitled  under  the  act  to 
the  damages.  The  administrator  tlierein 
sustains  the  relation  to  the  heneflciarica, 
like  that  of  trustee  to  his  ce»tui  que  trust, 
and  it  is  of  little  concern  whether  fae  shall 
distribute  the  damages  recovered  in  pursu- 
ance of  an  order  of  the  court  wherein  re- 
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covered  or  in  the  appropriate  probate  court. 
Surely  no  court  would  permit  an  adminis- 
trator, after  recovering  damages  under  a 
statute  specifically  prescribing  who  is  enti- 
tled thereto,  to.  divert  the  money  elsewhere. 
It  must  be  borne  in  mind  that  this  act 
does  not  relate  to  the  distribution  of  tlie 
personal  property  of  an  estate.  The  cause 
of  action  does  not  belong  to  the  estate  of 
the  deceased  person,  but  to  certain  classes 
for  whose  benefit  the  administrator  is  auth- 
orized to  recover  damages,  and  we  see  jio 
s^ound  for  saying  this  is  contrary  to  our 
law  or  its  policy.  In  a  few  states,  notably 
Connecticut,  the  fellow- servant  doctrine 
is  still  applied  in  case  of  injury  caused  in 
the  use  and  operation  of  railways,  and  it 
seems  to  have  been  thought  in  the  Hoxie 
Case  that  for  a  state  court  to  apply  that 
doctrine  in  causes  based  on  injuries  re- 
ceived in  intrastate  commerce,  and  to  pro- 
ceed in  actions  based  on  the  Federal  statute 
on  the  theory  that  the  master  is  responsi- 
ble for  the  acts  of  the  fellow  servant,  would 
create  confusion  "setting  up  in  the  same 
tribunal  different  standards  of  right  and 
policy  and  practice."  More  than  fifty 
years  ago,  the  fellow-servant  doctrine  was 
eliminated  by  tbe  legislature  of  this  state 
wherever  the  injury  was  occasioned  by  the 
negli^nt  act  of  the  fellow  servant  engaged 
in  the  use  and  operation  of  a  railway,  and, 
though  that  doctrine  has  been  continually 
applied  in  all  coses  involving  injuries  suf- 
fered in  other  employments,  little  difficulty 
has  been  experienced  in  discriminating  be- 
tween situations  exacting  the  application 
of  the  different  rules.  Indeed,  the  situa- 
tion of  employees  engaged  in  the  operation 
of  railways  ordinarily  is  such  that  they 
can  exert  iittle  direct  or  personal  influence 
upon  each  other  in  discharging  their  re- 
spective duties;  and  their  opportunities  for 
guarding  against  the  negligent  acts  of  one 
another  are  so  limited  that  in  many,  if 
not  in  most,  of  the  states,  laws  have  been 
enacted  declaring  the  master  liable  for  the 
negligent  acts  of  the  servant  when  engaged 
in  the  use  and  operation  of  railways,  even 
though  the  injured  party  be  a  fellow  serv< 

And  we  apprehend  that  the  design  of 
Congress  was  to  furnish  this  measure  of 
protection  to  employees  engaged  in  inter- 
state commerce  in  those  states  where,  for 
reasons  such  as  are  suggested  in  the  Hoxie 
Case,  none  have  been  provided  by  local  leg- 
islation. Section  4  is  somewhat  similar  ta 
a  statute  of  this  state  relating  to  aisump- 
tion  of  risks.  Chapter  219,  Acts  33d  Gen. 
Assem.  And  the  only  difficulty  in  enter- 
taining suite  for  liability  under  the  act  of 
Congress,  as  it  seems  to  us,  will  develop  in 
the    construction   and    application    of    S   3. 
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Under  tlie  deciaioDS  ol  tbia  eU-te  contribu- 
tory negligence,  if  the  proximate  cauBe,  haa 
slwaj'B  been  beld  to  defekt  recovery.  But 
sucli  has  been  the  rule  in  the  Federal  courts, 
and,  as  said,  is  now,  Mve  as  modified  by 
this  act.  No  greater  difficulty  will  confront 
the  state  courts  in  Applying  this  or  other 
■actions  of  the  act  thsji  the  courts  of  the 
United  States,  and  for  this  reason  there 
is  DO  ground  for  inferring  from  the  loiue- 
what  radical  nature  of  the  act  that  it  was 
the  intent  of  Congress  to  confer  exclusive 
jurisdiction  on  the  Federal  courts.  With 
all  due  respect  for  the  eminent  court  hold- 
ing otherwise  in  Hoxie  t.  New  York,  N.  H. 
&,  H.  R.  Co.  supra,  we  are  not  persuaded 
by  the  reasoning  of  its  opinion.  Differences 
between  the  Federal  and  local  courts  not 
greater  than  those  between  different  stat- 
utes or  laws  of  the  same  state  do  not  alone 
Justify  the  conclusion  that  Congress  intend- 
ed to  deny  jurisdiction  of  the  state  courts, 
nor  furnish  a  satisfactory  reason  for  refus- 
ing that  comity  due  to  the  sovereign  govern- 
ment. Nor  does  it  appear  to  have  con- 
vinced the  Congrees,  for  an  act  approved 
April  0,  IBIO  (act  April  5,  1010,  chap. 
143,  as  Stat,  at  L.  291,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1384),  declared  the  jurisdic- 
tion of  the  United  States  courts  under  this 
act  concurrent  with  that  of  the  state  courts, 
and  further  declared  that  "no  case  arising 
under  this  aet  and  brought  in  any  state 
court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court  of  tlw  United  States." 

The  ruling  of  the  trial  court  in  retaining 
jurisdiction  has  our  approval.  As  the 
amendment  to  the  answer  was  filed  after 
all  tbc  evidence  was  adduced,  the  court  did 
not  abuse  ita  discretion  in  sustaining  the 
motion  to  strike. 

Nor  do  we  think  there  was  error  in  strik- 
ing the  evidence  tending  to  show  that  plain- 
tiff was  at  the  time  he  received  the  injury 
engaged  in  Interstate  commerce.  The  tact 
that  he  was  so  engaged  had  not  been  al- 
leged in  the  petition  nor  asserted  in  the 
answer:  so  that  whether  he  was  so  engaged 
was  not  in  issue.  As  argued,  it  is  not  nec- 
essary to  plead  the  statutes  of  the  United 
States:  but,  to  invoke  their  benefit,  facts 
rendering  these  applicable  should  be  plead- 
ed. All  essential  under  the  state  law  was 
proof  that  the  injury  was  received  because 
of  the  negligence  of  the  company  in  the 
use  or  operation  of  its  railway  within  the 
state,  for  until  the  contrary  was  made  to 
appear  it  will  be  presumed  to  have  been 
engaged  in  intrastate  commerce-  The  evi- 
dence was  rightly  excluded. 

3.  Plaintiff  was  allowed  115,000  as  dam- 
ages, and  this  is  said  to  be  excessive.  He 
was  twenty-four  years  old  and  earning 
9S0  to  (85  per  month.  His  life  espectancv 
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was  30.6  yeara.  Prior  to  the  injury,  his 
health  was  good,  and  since  then  it  has  been 
poor.  He  suffered  pain  st  the  time  of  the 
accident,  and  afterwards  for  four  or  five 
daya  it  was  severe.  The  right  arm  was 
amputated  about  2  inches  below  the  elbow. 
In  Struble  v.  Burlington,  C.  R,  4  N.  R.  Co. 
12S  Iowa,  158,  103  N.  W.  142,  a  verdict  of 
tl2,D00  for  the  loss  of  the  left  am  in  fa- 
vor of  a  brakeman  twenty-seven  years  old 
and  earning  960  to  970  per  month  was  held 
excessive  and  reduced  to  $7,900.  In  Knapp 
V.  Sioux  City  t  P.  R.  Co.  71  Iowa,  41,  32 
N.  W.  18,  a  verdict  of  |B;500  in  favor  of 
an  engineer  under  forty  years  of  age  earn- 
ing $100  per  month,  for  permanent  dis- 
ability of  right  arm,  was  held  not  exces- 
sive. See  Grannis  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.  81  Iowa,  444,  48  N.  W.  1067; 
Sprague  v.  Atlee,  81  Iowa,  1,  46  N.  W.  766. 
In  Kroener  v.  Chicago  M.  ft  St.  P.  R. 
Co.  88  Iowa,  16,  6S  N.  W.  88,  and  in 
Wimber  v.  Iowa  C.  R.  Co.  114  Iowa,  651, 
87  N.  W.  505,  the  losses  were  of  a  leg,  and 
iii  each  the  damages  were  reduced  from 
$12,000  to  $8,000.  The  facts  of  cases 
differ  BO  much  that  no  criterion  can  he  es- 
tablished. The  loss  of  an  arm  will  not  pre- 
vent plaintiff  from  pursuing  another  occu- 
pation,  though  always  at  an  inconvenience, 
and  probably  with  less  remuneration.  Up- 
on examination  of  the  entire  record,  we  are 
satislled  that  the  sum  of  $18,000  will  com- 
pensate him  for  the  injuries  received,  and, 
if  the  plaintiff  shall  file  a  remittitur  of  the 
judgment  in  excess  of  that  amount  within 
thirty  days  of  tliing  this  opinion,  the  judg- 
ment will  stand  afHrmed)  otherwise  it  will 
be  reversed, 
.ifflrmed  on  condition. 

Petition  for  rehearing  denied. 

Appeal  dismissed  for  the  want  of  juris- 
diction by  the  Supreme  Court  of  the  United 
States,  November  13,  IBll,  283  U.  8.  711, 
56  L.  ed.  624,  32  Sup.  Ct.  Rep.  520. 


GEORGE  H.  KERR 

JOHN  W.  CRANE  et  al.,  Appta. 

(212  Mass.  824,  98  N.  E.  783.) 

Insurance  —  benefit  certlflcat«  —  tnut 
In   fund. 

1.  A   trust   enforceable   in   equity   arises 
where,  with  the  assent  of  the  beneficiary. 


Note.  -^  EnforceabUlttf    of    promUe    by 
henefieUay    U>   pay   procveOa    of   life 
inrntrance  to  third  person 
In  accord  with  Kbkb  v.  Ctiifn  it  Is  aq,- 


1012. 


EEBR  T.  CRAHE. 


one  vho  conid  not  acquire  an  interest  in  a 
beneSt  certificate  because  not  bearing  the 
necesBar;  relationship  to  the  member  agrees 
to  paj:  tbe  dues  and  make  advances  to  the 
member  in  consideration  of  the  agreement 
with  the  member  that  the  beneSt  fund  shall 
be  collected  for  hia  beneSt. 
Trust  —  beaeflt  certificate  —  execution 

—  enforcement. 

2.  A  BUfScient  execution  of  tbe  trust  to 
enable  equity  to  enforce  it  ariscB  nbere  » 
mutual  benefit  certiflcate  is  delivered  to  one 
having  no  insurable  interest  in  the  life  of 
tbe  member,  upon  the  agreement  of  the 
beneficiary  that,  if  he  will  pay  the  dues  and 
make  advances  to  tlie  member,  he  shall  have 
the  proceeds  when  collected,  and  the  member 
dies  leaving  the  condition  unchanged.' 

(May  27,  1B12.) 
erally  held  that  a  promise  by  the  benefit 
to  the  insured  to  collect  and  pay  the 
whole  or  a  part  of  the  proceeds  of  the  poli- 
cy to  a  third  person  is  valid  and  enforce- 
able as  against  tbe  protnisor.  Catland  v. 
Hoyt,  78  Me.  355,  5  Atl.  776;  Coyne  v. 
Supreme  Conclave,  I.  0.  H.  106  Md.  54, 
66  Atl.  704,  14  Ann.  Gas.  870;  Devries  v. 
Hawkins,  70  Neb.  658.  B7  N.  W.  792;  Btel- 
ler  T.  Sell,  65  N.  J.  Eq.  530,  37  Atl.  1010, 
which  modified  decree  rendered  in  63  N.  J. 
Eq.  397,  32  Atl.  211;  Hirsh  t.  Auer,  146 
K  Y.  13,  40  N.  E.  3B7,  affirming  79  Hun, 
4B3,  29  N.  Y.  Supp.  01T;  Brett  v.  Warnick, 
44  Or.  Sll,  102  Am,  St.  Bep.  639,  7S  Pac. 
1061 ;  Kurd  V.  Doty,  86  Wia.  1,  £1  L.R.A. 
746,  ee  N.  W.  371. 

And  this  ie  so,  notwithstanding  the  fact 
that  such  third  person  could  not  acquire  an 
interest  in  the  benefit  certificate . or  policy 
because  not  bearing  the  necessary  relation- 
Hhip  to  tbe  insured  a*  prescribed  by  the 
rules  of  the  beneficial  association.  Peek  v. 
Peek,  101  Ky.  423,  41  S.  W.  434;  Hurd  v. 
Doty,  86  Wis.  1.  21  L.R.A.  748,  66  N.  W. 
371;  Clsrk  v.  Callahan,  105  Md.  600,  10 
LJLA.(N.8.)  616,  66  Atl.  618,  12  Ann.  Cas. 
182;  Cowin  t.  Hurst,  124  Micb.  547,  83  Am. 
St.  Rep.  344,  83  N.  W.  274. 
The  reason  for  this  rule  is  that  the 
beneficial  ««soeiation  is  the  only  party  in' 
position  to  contest  the  legality  of  the  trans- 
Some  cases  proceed  upon  the  theory  that 
ineh  an  arrangement  raises  a  trust  in  favor 
of  such  third  person  which  is  enforceable  in 
equity.  Peek  t.  Peek,  101  Ky.  423,  41  S. 
W.  434;  Clark  v.  Callahan,  106  Md.  600, 
10  LJtjl.(N.S.)  616,  es  Atl.  618,  12  Ann. 
Cas.  162;  Coyne  *.  Supreme  Conclave  I.  0. 
H.  106  Md.  54,  OS'  Atl  704,  14  Ann.  Cas. 
870;  Cowin  v.  Hnrst,  124  Mich.  647,  83 
Am.  St.  Rep.  344,  S3  N.  W.  274;  Devrie« 
T.  Hawkins,  70  Neb.  666,  79'  N.  W.  792; 
Steller  v.  Sell,  65  N.  J.  Eq.  530,  37  Atl. 
1010,  which  modified  decree  rendered  in 
63  N.  J.  Eg.  397,  32  Atl.  211 ;  Hirsh  v.  Auer. 
146  N.  Y.  13,  40  N.  E.  397,  affirming  79 
Hnn,  493,  89  N.  Y.  Supp.  817;  Schomaker 
T.  Schwebel,  204  Pa.  470,  64  Atl.  337; 
Crews  V.  Crews,  113  Ky.  162,  67  8.  W.  276 
40  L.R.A.(N.S.) 


1  PPEAL  by  defendants  from  a  decree  of 
A  the  Supreme  Judicial  Court  for  Mid- 
dlesex County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  amount  due 
upon  a  benefit  certificate.  Modified  and 
affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Gilbert  A.  A.   Perey,   for'appel- 

Payment  of  assesBments  by  the  plaintiff 
does  not  entitle  him,  in  equity,  to  be  repaid 
out  of  the  fund. 

Clark  v.  Supreme  Council,  R.  A.  176 
Mass.  470,  B7  N.  E.  787;  Supreme  Com- 
mandery,  U.  O.  G.  C.  v.  Merrick,  163  Maas. 
374,  40  N.  E.  193;  Clarke  v.  Schwarien- 
berg,  164  Mass.  347,  41  N.  E.  066. 

{promise  by  creditor  named  as  beneficiary 
to  pay  balance  to  insured's  wife  after  satis- 
fying big  claim). 

So,  it  has  been  held  that  an  agreement 
entered  into  by  a  member  of  a  fraternal 
beneficial  society,  with  the  consent,  of  tlte 
beneficiary  named  in  the  certificate,  to 
transfer  the  certiQcate  to  the  plaintiff  in 
consideration  of  plainttSTs  undertaking  to 
provide  the  member  with  a  home,  pay  his 
dues  and  assessments  to  the  order,  and  at 
his  death  pay  his  funeral  expenses,  and  to 
repay  the  beneficiary  the  amount  of  dues 
and  assessments  which  he  had  previously 
paid  to  tile  socie^,  is  enforceable  in  equity 
against  the  beneficiary  after  tbe  death  of 
the  insured,  where  it  appears  that  it  waa 
entered  into  in  good  faith,  and  not  as  & 
wagering  contract.  Brett  v.  Wamick,  44 
Or.  611,  102  Am.  St.  Rep.  639,  76  Pac  1061. 

In  Woodruff  v.  Tilman,  1J2  Mich.  188, 
70  N.  W.  420,  it  was  held  that  a  testameR* 
tary  provision  directing  a  beneficiary  named 
in  a  fraternal  benefit  oertificate,  payable  at 
testator's  death,  to  pay  a  certain  amount 
due  a  creditor  out  of  the  proceeds  of  the 
certificate,  created  a  lien  or  trust  upon  the 
fund  which  was  enforceable  in  equity,  where 
it  appeared  that  the  beneficiary  underatood 
tbe  arrangement  and  knew  that  tbe  indebt- 
edness was  incurred  on  tbe  faith  of  such 
security,  and  subsequently  presented  the 
will  for  probate. 

But  in  Fisher  v.  Donovan,  67  Neb.  361, 
44  I^R.A.  383,  77  N.  W.  778,  it  was  held  that 
an  oral  promise  by  a  wife  to  her  husband, 
that  she  would  pay  his  debts,  did  not  create 
a  trust  in  a  benefit  certificate  on  his  life  oF 
which  she  was  the  beneficiary,  upon  the 
ground  (I)  that  he  had  no  interest  in  the 
fund,  but  possessed  merely  a  power  of  ap- 
pointment and  therefore  could  not  impress 
a  trust  upon  it,  and  Ifi)  that  tbe  oral  prom- 
ise of  the  beneficiary  to  pay  the  debts  of 
another  out  of  her  own  funds  was  void. 
Tbe  court  said:  "It  is  true,  Mrs.  Dono- 
van did  assent  to  her  husband's  request 
to  pay  his  creditors,  but,  aince  he  failed  to 
provide  tbe  trust  fund  out  of  which  pay- 
ment might  be  made,  tbe  plaintiffs  cannot 
recover  from  her  as  trustee.    After  her  hus- 
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Hat, 


The  onlj  right  MerrJtt  had  in  the  cer- 
tificate wa»  the  power  of  appointnient. 

Bacon,  Ben.  Soc.  g§  236,  237,  note  11, 
241;  Supreme  Council,  A.  L.  H,  t,  Periy, 
140  MoHB.  580,  5  N.  E.  634;  Daniels  v. 
Pratt,  143  Mass.  216,  10  N.  E.  16S;  Cook 
V.  Supreme  Conclave  I.  O.  H.  202  Mass.  85, 
88  N.,  E.  594;  Masonic  Mat.  Ben.  Soc.  t. 
Burkhart,  110  Ind.  101,  10  N.  E,  70,  11 
N.  E.  449;  Richmond  v.  Johnson,  28  Minn. 
447,  10  N.  W.  596;  Warner  v.  Modern 
Woodmen,  67  Neb.  233,  81  L.K.A.  603,  108 
Am.  Bt.  Rep.  634.  93  N.  W.  307,  2  Ann. 
Caa.    660;     Fiaher    v,    Donovan,    67    Neb. 

band's  death,  there  being  no  proper  change 
of  beneficiarj,  half  the  proceeds  of  the  cer- 
tiflcateB  in  question  became  absolutely  the 
money  of  Mrs.  Donovan,  and  the  promise 
she  made  was  at  most  but  a  promise  to 
pay  her  husband's  debts  out  of  her  own 
property.  There  is  no  claim  that  the 
promise  was  in  writing,  and  it  is  a  familiar 
doctrine  that  a  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another  is 
within  the  statute  of  frauds,  and,  to  he 
binding,  must  be  in  writing,  signed  by  the 
party  to  be  charged  therewith." 

In  Don  it  hen  v.  Independent  Order  of 
Foresters,  209  Pa.  170,  68  Atl.  142,  re- 
versing 23  Pa.  Super.  Ct.  442,  it  waa  held 
that  one  named  aa  beneficiary  in  a  benefit 
certificate  will  be  declared  trustee  of  the 
fund  for  the  insured's  wife,  where  it  is 
clear  the  fund  was  intended  for  the  sole 
benefit  of  the  wife,  though  such  fact  was 
never  communicated  to  the  beneficiary 
named  in  the  certificate,  who  had  no  knowl- 
edge that  he  was  so  named  until  after  the 
death  of  the  insured,  and  be  declared  to  an 
officer  of  the  aaaociation  that  he  was  acting 
BOlely  for  the  wife's  benefit  when  first  being 
informed  of  the  facts;  it  appearing  that  he 
was  tbe  insured's  elder  brother,  residing 
in  K  distant  state,  having  a  good  reputation 
as  a  business  man;  that  the  insured's  wife 
was  a  minor,  and  that  insured  lacked  con- 
fidence in  his  wife's  mother. 

So,  it  has  been  held  that  where  one  ad- 
vanced money  to  pay  the  premiums  and  as- 
serameDts     upon     another's    life     insurance 

Elicy,  at  the  request  of  tbe  insured  and  the 
netlcjary,  under  an  agreement  that  such 
person's  wife  would  be  named  as  one  of  the 
beneficiaries  to  secure  the  repayment  of  the 
money,  the  beneficiary  so  named  has  no 
beneficial  interest  in  the  proceeds  except 
as  trustee  for  the  amount  advanced  imder 
the  agreement.  McDonald  v.  Humphries, 
se  Ark.  63,  IS  8.  W.  234. 

In  other  cases,  the  courts  have  permitted 
a  recovery  at  law,  applying  tbe  general 
doctrine  that  a  third  person  may  sue  upon 
a  contract  made  for  his  benefit.  Water- 
house  v.  Waterhouse,  29  R.  I.  485,  22  L.R.A. 
'N.S.)  639,  72  Att.  642;  Katz  v.  Witt,  74 
Misc.  582,  134  N.  Y.  Supp.  675  (auaUining 
right  of  residuary  legatee  to  recover  where 
beneficiary  named  in  oertiflcate  agreed  to 
distribute  fund  according  to  directions  of 
40  L.R.A.(N.S.) 


381,  44  L.RA.  383,  77  N.  W.  778;  North-  ' 
western  Masonic  Aid  Asso.  v.  Jones,  154 
Pa.  99,  35  Am.  St  Rep.  SIO,  26  Atl.  253; 
Rollins  V.  McHatton,  16  Colo.  203,  26  Am. 
St  Rep.  280,  27  Pac.  264;  Hellenberg  v. 
District  No.  1,  I.  O.  B.  B.  94  N.  Y.  580; 
Eastman  v.  Provident  Mut.  Relief  Asso. 
62  N.  H.  557;  Keener  v.  Grand  Lodge,  A. 
0.  U.  W.  38  Mo.  App.  643;  Abies  v.  Acklej, 
133  Mo.  App.  594,  113  8.  W.  898;  Maryland 
Mut.  Benev.  Soc.  I.  0.  R.  M.  v.  Clendinen, 
44  Md.  42B,  22  Am.  Rep.  62;  Arthur  v. 
Odd  Fellows'  Beneficial  Asso-  20  Ohio  St. 
561;    Wist  V.   Grand   Lodge,   A.   O.   U.   W. 

insured's  will,  which  made  the  fund  a  part 
of  the  residuary  estate). 

In  Catland  v.  Hoyt,  78  Me.  365,  5  Att. 
775,  it  was  held  that  the  executor  of  the 
insured  could  maintain  assumpsit  aninst 
the  beneficiary  to  recover  funds  eollected 
on  the  policy,  where  it  appeared  that  the 
beneficiary  had  promised  insured  to  pay 
the  proceeds  to  the  heirs  of  insured  after 
deducting  what  should  be  due  from  the  de- 
ceased to  him.  The  defendant  objected  to 
evidence  to  establish  the  fact,  upon  the 
ground  that  it  tended  to  vary  the  terms  of 
the  written  agreement  between  tbe  deceased 
and  the  beneficial  association;  and  further, 
if  admitted,  would  show  a  promise  by  tbe 
defendant  to  pay,  not  to  the  deoeaset^  but 
to  his  heirs,  and  such  a  promise  would  not 
support  an  action  by  the  executor.  In  dis- 
posing of  these  objections  tba  court  said: 
"Tbe  oral  evidence  was  not  in  conflict  witU 
tbe  written  contract  It  was  offered  not  to 
vary  or  control  the  contract  between  Om 
deceased  and  the  insurance  company,  but 
to  show  another  and  an  independent  con- 
tract between  the  deceased  and  the  defend- 
ant. It  was  offered  not  to  show  that  the 
defendant  was  not  t«  receive  the  money,  but 
to  show  what  he  was  to  do  with  it  after 
receiving  it," 

In  Devries  v.  Hawkins,  70  Neb.  856,  97 
N.  W.  702,  it  was  held  that  the  fund  eol- 
lected by  the  beneficiary  named  in  a  fra- 
ternal benefit  certificate,  which  he  prom- 
ised to  pay  to  the  member's  child,  may  be 
recovered  from  the  estate  of  such  bene- 
ficiary by  the  child  in  an  action  for  money 
had  and  received,  where  It  appeared  tbat 
the  beneficiary,  after  the  receipt  of  tbs 
fund,  aclfnowledged  that  it  belonged  to  tbe 
child. 

Likewise,  in  Hirsh  v.  Auer,  146  N.  T. 
13,  40  N.  E.  307,  afiirming  79  Hun,  493,  29 
N.  Y.  Supp.  9:7,  it  was  held  that  the  chil- 
dren of  the  insured  were  entitled  to  recover 
the  proceeds  of  a  certificate  of  insurance 
from  the  beneficiary,  upon  proof  of  a  prom- 
ise by  beneficiary  to  collect  and  distribute 
the  same  among  the  children  after  paying 
the  funeral  expenses.  While  it  was  said  in 
the  above  case  that  tbe  proofs  established, 
a  trust  which  was  enforceable  in  equity, 
the  form  of  action  appears  to  have  been  at 
law,  as  distinguished  from  a  purely  equi- 
table suit  A.  L.  E. 
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22  Or.  277,  EB  Am.  St.  Kep.  603,  29  Pac. 
610;  ThomBS  v.  Grand  Lodge,  A.  0.  U.  W. 
12  V,'aah.  GOO,  41  Poc.  882. 

No  vtilid  trust,  lesultiag  or  otherwise, 
exiata  which  can  be  enforced  in  equity. 

Brown  y.  Spohr,  180  N.  V.  210,  73  N.  E. 
14;  Fisher  v.  Donovan,  67  Neh.  364,  44 
L.RA.  383,  77  N.  W.  776;  Supreme  Coun- 
cil, A.  L.  H.  V.  Perry,  140  Btua.  580,  6  N. 
E,  364;  Pom-  Eq.  Jur.  8  1032;  Mee  v. 
Fay,  190  MasB.  40,  7S  N.  E.  229;  Bennett 
V.  Littlefield,  177  Mass.  294,  68  N.  E.  1011; 
Supple  V.  Suffolk  Sav.  Bank,  198  MasB.  303, 
120  Am.  St.  Rep.  461,  84  N.  E.  432;  OUiffe 
V.  Wells,  130  Mass.  221;  1  Perry.  Tr.  4th 
ed.  S  166;  Sell  v.  West,  125  Mo.  621,  40 
Am.  St.  Rep.  60B,  .28  S.  W.  969;  Hirah 
V.  Auer,  146  N.  Y.  i4,  40  N.  E.  307;  Peek 
V.  Peek,  101  Ky.  423,  41  S.  W.  434. 

The  attempted  transfer,  aaaignment,  or 
change  in  benefit,  certificate  to  the  plaintiff 
being  void,  and  not,  therefore,  entitling 
him  to  the  money,  the  defendant  is  the 
proper  beneficiary  to  receive  the  beneftt. 

Cook  V.  Suprema  Conclave  I.  0.  H.  202 
Mass.  87,  98  N.  E.  684;  Smith  v.  Boston  & 
M.  R.  Relief  Asao.  108  Mass.  213,  46  N. 
E.  626;  Warner  t.  Modern  Woodmen,  67 
Neb.  233.  61  L.RA.  603,  108  Am.  St.  Bep. 
634,  93  N.  W.  397,  2  Ann.  Gas.  600;  Elsey 
'  r.  Odd  Fellowa'  Mut.  Relief  Aaao.  142  Mass. 
224,  7  N.  E.  844;  Marah  v.  Supreme  Coun- 
cil, A.  L.  E.  149  Mass.  612,  4  L.RjI.  382, 
El  N.  E.  1070;  United  Order,  0.  C.  v. 
Merrick,  165  Mass.  421.  43  N.  E.  127; 
Doherty  v.  A.  0.  H.  Widows'  A.  Orphans' 
Fund,  176  Maas.  2S6,  67  N.  E.  463;  Clarke 
r.  Bchwarzenberg,  162  Mass.  98,  38  N.  E. 
17 ;  Supreme  Council,  A.  L.  H.  t.  Perry, 
140  Mass.  680,  5  N.  E.  S34;  Michigan  Mut. 
Ben.  AsBo.  v.  Rolle,  70  Mich.  146,  42  N.  W. 
1094;  Meyer  t.  Grand  Lodge  O.  S.  H.  106 
HiDD.  26,  121  N.  W.  236;  DanleU  t.  Pratt, 
143  Mass.  216,  10  N.  E.  106;  Rindge  v.  New 
England  Mut  Aid  Soc.  140  Mass.  286,  16 
N.  E.  028;  Burns  v.  Grand  Lodge,  A.  O. 
tl.  W.  153  Maes.  173,  26  N.  E.  443;  Bacon, 
Ben.  Soc.  §S  245,  310;  Sturges  t.  Sturges, 
120  Sy.  80,  12  L.R.A.(N.3.)  1014,  102  S. 
W.  884;  Cooley,  Briefs  on  Insurance,  3776; 
Supreme  Council,  C.  B.  L.  v.  McQinneag, 
69  Ohio  St.  631,  S3  N.  E.  64;  Flannerr  v. 
Gleason.  133  111.  App.  398. 

Measri.  Jt.  Weston  Allen  find  Hector 
H.  Holmes,  for  appellee: 

The  right  of  complainant  to  recover  rests 
npon  a  valid  trust,  created  by  the  express 
wish  of  the  ineured,  affirmed  by  the  respond- 
ent John  W.  Crane,  in  the  inBirument  an- 
nexed to  the  complainant's,  bill,  which  wai 
on  his  part  a  declaration  of  trust  as  well 
as  a  release,  and  established  by  the  delivery 
by  the  insared  to  the  complainant  of  the 
certificate  and  full  disclosure  to  him  of 
40  L.R.A.(N.S.) 


the  intention  to  establish  the  trust  for  hia 
benefit,  and  acceptance  of  the  offer. 

Eeodrick  v.  Ray,  173  Mass.  306,  73  Am. 
St.  Rep.  289,  63  N.  E.  823 ;  Stone  v.  Hack- 
ett,  12  Gray,  227;  Hewins  v.  Baker,  161 
Mass.  320,  37  N.  E.  441. 

An  assignment  of  a  certificate  in  a  fra- 
ternal benefit  order,  although  contrary  to 
the  purpose  and  intent  of  the  by-laws  of 
the  order,  and  made  to  a  stranger  outside 
of  the  classeB  eligible  under  the  by-laws  of 
the  order  or  the  statutes  of  the  state,  must 
be  recognised,  in  equity  at  least,  in  all 
cases  where  the  fraternal  benefit  order  does 
not  appear  to  object. 

JarviB  T.  Binkley,  200  111.  641,  69  N.  E. 
582;  Martin  v.  Stubbings,  126  111.  387,  A 
Am.  St.  Bep.  620,  18  N.  E.  657;  Kimball 
T.  Lester,  43  App.  Div.  27,  69  N.  Y.  Supp. 
S40;  Dexter  v.  Supreme  Council,  R.  T.  T. 
07  App.  Div.  646,  90  N.  Y.  Supp.  292;  Cole- 
man v.  An  detaon,  98  Ter.  670,  66  S.  W.730; 
Peek  V.  Peek,  101  Ky.  423,  41  S.  W.  434; 
Knighta  of  Honor  v.  Watson,  04  N.  H.  617, 
16  Atl.  126;  Stoelker  v.  Thornton,  86  Ala. 
241,  6  L.R.A.  140,  6  So.  080;  Daniels  v. 
PraU,  143  Mass.  216,  10  N.  E.  166;  Su- 
preme Council,  A.  L.  H.  T.  Perry,  140  Mass. 
580,  5  N.  E.  634. 

Sheldon,    J.,    delivered    the    opinion    of 

the  court: 

The  findings  made  by  the  single  justice 
were  well  warranted  and  cannot  be  reversed. 
The  case  must  be  decided  upon  those  find- 
ings, 

The  benefit  certificate  taken  by  Merritt 
B.  Crane  in  the  defendant  order  could  not 
have  been  made  payable  to  the  plaintiff, 
who  came  within  none  of  the  classes  named  , 
in  the  statute  or  in  the  "general  laws"  of 
the  order.  Rev.  Lawa,  chap.  119,  %  6; 
Massachusetts  C.  0.  F.  v.  Callahan,  146 
Mass.  393,  16  N.  E.  14;  Marsh  v.  Supreme 
Council,  A.  L.  H.  149  Mass.  612,  4  L.R.A. 
382,  21  N.  E.  1070;  Lavigne  v.  Ligue  des 
Patriotes,  178  Mass.  25,  54  L.B.A.  814,  86 
Am.  St.  Rep.  400,  69  N.  E.  674.  Nor  conld 
he  acquire  any  rights  in  the  certificate  or 
its  proceeds  from  any  subsequent  directions 
or  assignment  made  in  his  favor  by  the  in' 
sured  (Briggs  v.  Earl,  139  Mass.  473,  1  N. 
E.  847),  or  by  reason  of  the  affectionate  re- 
lations  between  himself  and  the  member, 
or  by  reason  of  his  having  paid  asseBsments 
and  dues  for  which  the  member  was  liable 
(Supreme  Council,  A.  L.  H.  v.  Perry,  140 
Maas.  680,  6  N.  E.  634;  SkitlingB  v.  Massa- 
chusetts Ben.  Abso.  140  Mass.  217,  16  N. 
E.  560;  McCarthy  v.  Supreme  Lodge,  O.  P. 
163  Maas.  314,  11  L.R.A.  144,  26  Am.  St. 
Rep  637,  26  N.  E.  866;  Shea  v.  Massachu- 
sette  Ben.  Asao.  160  Mass.  289,  39  Am.  St, 
Rep.  4T6,  3S  N.  E.  856;  Clarke  v.  Schwar- 
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lenberg,  162  Mbsb.  S8,  3B  N.  E.  17;  Id.  104 
Mass.  347,  41  N.  E.  056;  Supreme  Com- 
inandei?,  U.  O.  O.  C.  t.  Merrick,  163  Maaa. 
374,  40  N.  E.  1S3;  Clarke  v.  Supreme  Coun- 
cil, R.  A.  170  Maes.  468,  67  N.  E.  787; 
Hill  T.  Supreme  Council,  A.  L.  H.  1TB  Maaa. 
14S,  69  N.  E.  662;  Wilber  v.  Supreme 
Lodge,  N.  E,  O.  P.  182  Msbb.  477,  78  N.  E. 
446;  Davis  t.  McGraw,  200  Mais.  294,  13S 
Am.  St.  Rep.  398,  02  N,  E.  332).  It  ia 
therefore  the  right  and  the  duty  o(  the  de- 
fendant order  to  pay  the  Eunount  of  the  cer- 
tificate to  the  beneficiary  named  therein,  the 
defendant  John  W.  Crane. 

The  real  elaim  of  the  plaintiff  is  against 
the  last-named  defendant,  upon  the  ground 
that  a  trust  has  heen  created  in  the  plain- 
tiff's favor  and  impressed  upon  the  proceeds 
of  the  certificate,  by  which  the  beneficiary 
of  the  certificate  is  bound  to  receive  and 
hold  its  proceeds  for  the  benefit  of  ttie 
plaintiff  and  to  turn  them  at  once  over  to 
him.  To  create  such  a  trust  and  to  bind 
the  beneficiary  to  the  performance  thereof, 
the  insured  member  delivered  the  certifi- 
cate to  the  plaintiff  and  arranged  that  the 
latter  should  pay  the  aasessment^  to  become 
due  thereon,  and  also  make  a  small  monthly 
payment  to  the  member  himself.  The  mem- 
ber also  informed  the  beneficiary,  John  W. 
Crane,  of  this,  hia  desire,  of  his  arrangement 
with  the  plaintilT,  and  of  his  wish  that  John 
should  pay  the  proceeds  of  the  certificate, 
when  collected,  to  the  plaintiff.  John  or- 
ally assented  to  this.  A  written  memoran- 
dum was  also  prepared  and  signed  by  the 
insured  member,  his  wife,  and  his  nearest 
blood  relations,  and  by  John,  the  benefi- 
ciary. And  a  single  justice  has  found  that 
this  beneficiary  "understood  that  he  was  not 
to  receive  the  proceeds  tor  his  own  uhc," 
but  that  he  "agrced-to  collect  and  hold  the 
proceeds  for  the  use  of  the  plaintiff."  Un- 
less this  arrangement  and  the  trust  which 
resulted  therefrom  are  invalid,  or  are  not 
to  be  enforced  by  reason  of  the  circum- 
stances of  the  case,  we  are  satisfied  that  it 
did  create  a  duty  on  the  part  of  John  W. 
Crane  to  recognize  the  rights  of  the  plain- 
tiff as  entitled  to  this  fund  when  it  should 
have  heen  collected,  and  to  pay  the  same  at 
once  to  him,  and  that  this  right  of  the 
plaintiff  can  be  enforced  in  equity.  Ken- 
drick  V.  Bay,  173  Mass.  305,  73  Am.  St 
Rep.  289,  63  N.  E.  823;  Hewins  ».  Baker, 
101  Mass.  320,  3T  N.  E.  441.  Though  not 
precisely  the  same,  the  situation  is  analo- 
gous to  those  cases  in  which  one  has  ac- 
quired property  "by  conveyance  or  devise, 
secured  to  himself  under  assurances  that 
he  will  transfer  the  property  to  or  hold 
and  appropriate  it  for  the  use  and  benefit 
of  anottier.  A  trust  tor  the  benefit  of  such 
other  person  Is  charged  upon  the  property, 
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not  ij  reason  merely  of  the  oral  promise, 
but  because  of  the  fact  that  by  means  of 
such  promise  he  had  induced  the  transfer 
of  the  property  to  himself."  Glass  v.  Hul- 
bert,  loe  Moss.  S4,  39,  3  Am.  Rep.  418,  and 
cases  cited;  Olliffe  v.  Wells,  130  Moss.  221. 
224,  and  cases  cited.  John  W.  Crane, 
though  already  named  as  beneficiary  in  the 
certificate,  yet  held  this  poeition  only  at 
the  will  of  the  insured  member,  who  at  any 
time  could  have  revoked  his  designation  and 
appointed  another  in  his  stead;  and  it  is 
an  irresistible  inference  from  the  facts 
found  that  this  course  would  have  been 
taken,  and  that  another  beneficiary  within 
the  class  permitted  would  have  been  ap- 
pointed but  for  the  consent  and  engage- 
ment given  by  John. 

But  it  is  claimed  that  there  was  no  valid 
consideration  for  this  promise  and  the  trust 
which  resulted  therefrom.  This  position, 
however,  is  sufficiently  answered  by  what 
has  heen  said.  The  beneficiary  retained  hi* 
position  by  reason  of  hia  uodertaking,  and 
that  was  consideration  enough.  As  in  the 
esses  already  referred'  to,  it  would  be  a 
fraud  for  him  to  receive  and  apply  to  hia 
own  use  the  proceeds  which  he  has  been 
enabled  to  obtain  only  by  means  of  hia 
promise  to  pay  them  to  the  plaintiff. 

It  is  said  that  the  interests,  both  of  the 
insured  member  and  of  this  beneficiary, 
were  merely  contingent,  and  not  actually 
vested,  rights  of  property  in  an  existing 
fund.  That  is  true.  The  amount  of  tba 
benefit  might  never  be  realised  at  all.  If 
it  were  to  be  realiied,  jet  the  member  had 
no  other  interest  therein  than  the  bare 
power  to  appoint  some  person  of  a  limited 
class  to  receive  the  fund  if  and  when  it 
should  become  due  and  payable.  Tlie  bene- 
ficiary had  no  other  interest  than  a  mere  ex- 
pectancy dependent  upon  the  will  and  pleas- 
ure of  the  insured  member.  But  it  does 
not  follow  that  the  holder  of  such  a  merely 
expected  or  contingent  interest,  growing  or 
expected  to  grow  out  of  actually  existing, 
though  defeasible,  contractual  rights,  has 
no  power  of  dealing  with  it,  or  that  hia  en- 
gagements made  with  reference  to  such  an 
interest,  white  it  is  merely  expectant  and 
contingent,  may  not  be  enforced  in  equity 
after  the  interest  shall  have  become  vested 
and  absolute.  And  it  has  been  so  held  with 
reference  to  just  such  contingent  and  ex- 
pectant rights  as  are  here  in  queetion- 
Hirah  v.  Auer,  146  N.  Y.  13,  40  N.  E.  397; 
Dexter  t.  Supreme  Council,  R.  T.  T.  97  App. 
Div.  64B,  80  N.  Y.  Supp.  292;  Kimball  v. 
Lester,  43  App.  Div.  27,  68  N.  Y.  Supp.  640, 
affirmed  in  107  N.  Y.  670,  60  N.  E.  1113; 
Jarvis  v.  Binkley,  206  111.  641,  69  N.  K  682; 
Peek  T.  Peek,  101  Ky,  423,  41  8.  W.  434. 
That  «quitahle  rights  might  be  attached  to 
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the  proceeds  of  such  a  certificate  nas  recog- ' 
nized  by  this  court  in  Mee  v.  Fay,  190  Mass. 
40,  42,  16  N.  E.  228. 

Thia  diapoeition  cannot  be  avoided  on 
tbe  ground  ttiat  it  was  merely  teatamen- 
tary.  Kendrick  v.  Ray,  173  Maas.  305,  73 
Am.  St.  Hep.  318,  63  N.  E.  823. 

The  trust  tvaa  auSiciently  executed  by  the 
delivery  of  tlie  certificate  to  the  plaintiff 
and  the  promise  of  the  beneficiary  to  pay 
the  proapective  fund  to  the  plaintiff  upon 
ita  receipt.  No  doubt  all  thia  rested  upon 
a  merely  contingent  foundation,  and  might 
have  been  avoided  by  the  member  in  his 
lifetime,  through  the  appointment  of  a  new 
beneficiary;  but  this  was  not  done,  and  the 
rights  of  these  parties  are  not  now  affected 
by  that  paat  contingency. 

It  is  a  more  diCBcult  question  whether 
by  the  meana  here  presented  the  benefit  of 
tbe  certificate  can  be  secured  to  one  who  ia 
not  a  member  of  the  class  described  in  the 
statute  already  quoted  and  in  the  nilea  of 
tbe  defendant  order.  If  the  plaintiff 
claimed  merely  under  the  insured  member, 
he  could  not  maintain  hia  claim.  It  is 
said  that  to  permit  him  non  to  recover 
would  be  to  allow  that  to  be  done  by  in- 
direction which  could  not  be  done  directly, 
and  thus  to  frustrate  both  the  legialative 
will  and  the  intention  of  the  parties  to  the 
contract.  On  this  reasoning  it  waa  held  in 
another  state  that  an  assignment  of  such  a 
certificate  made  by  the  beneficiary  thereof 
in  the  lifetime  of  the  insured  member  and 
joined  in  by  the  tatter  was  invalid.  Rose 
V.  Wilkins,  78  Miss.  401,  29  So.  397.  It 
may  be  granted  that  a  beneficiary  associa- 
tion could  not  be  required  to  make  payment 
to  any  other  persona  than  those  specified 
in  its  regulations  and  in  the  atatutes  by 
which  it  is  governed.  The  power  of  tbe 
court  to  deal  with  the  beneficiary,  to  re- 
quire him  to  collect  the  money  that  haa  be- 
come due,  and  to  pay  it  out  according  to 
the  obligations  into  which  he  has  entered, 
stands  on  a  different  footing.  But  the  ex- 
istence of  even  thia  power  has  been  denied. 
Oillam  T.  Dale,  69  Kan.  362,  7«  Pac.  861. 
In  our  opinion,  however,  there  is  a  funda- 
mental difference  between  the  two  proposi- 
tions. The  right  of  the  beneficiary  to  bind 
himself  by  antecedent  conduct  or  agreement 
as  to  what  he  will  do  with  the  proceeds 
of  Buch  a  certificate  when  they  shall  i 
into  hia  poeaeaaion,  subject  only  to  tbe 
tingency  of  their  so  coming,  is  hardly  I 
denied.  His  prospective  obligation  becomes 
binding  only  when  hia  contingent  interest 
has  become  abeolute.  He  haa  at  first  only 
proapective  right,  which  may  never  come  i: 
to  exiatence,  but  it  is  a  right  growing  out 
ot  a  presently  existing  subject-matter, 
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expectancy  which,  if  there  is  no  change  in 
tbe  present  state  of  affaira  and  if  nothing 
intervenea  to  destroy  rights  which  have 
bees  stipulated  for,  is  likely  in  the  natural 
order  of  events  to  ripen  into  a  reality, — 
a  vested  right  which  will  then  be  capable  of 
enforcement.  The  right  of  the  beneficiary 
during  the  lifetime  of  the  insured  member 
closely  reaembtes  the  expectation  of  a  farm- 
I  raiae  a  crop  which  be  intenda  to  plant 
upon  his  land  and  which  he  pledges  to  ob- 
tain the  seed  therefor;  or  the  expectation  of 
owner   of   domestic   animals   that   they 

1  yield  a  natural  increaac,  about  which    ■ 

may  make  contracta  in  advance;  or  of  a 
dairyman  that  his  cows  will  yield  milk,  so 
that  he  may  properly  bargain  for  the  dis- 
posing of  the  butter  and  cheese  which  he 
hopes  to  make  therefrom.  Low  v.  Pew,  108 
Maaa.  347,  350,  11  Am.  Rep.  357.  And 
see  the  caaes  collected  in  35  Cyc.  45,  46.  It 
ia  enough  that  there  is  a  present  intereat  in 
tbe  thing  from  which  the  expected  article  or 
right  is  to  be  directly  produced.  And 
even  if  the  actual  property  does  not  pass 
in  the  future  product  or  result  of  that 
which  has  a  preaent  exiatence,  an  agree- 
ment touching  that  future  product  or  re- 
sult may  yet  have  validity  and  afterwards 
be  capable  of  enforcement,  as  was  held  in 
the  caaea  cited  on  pages  895,  006,  of  thia 
opinion. 

The  beneficiary  cannot  indeed  make  a 
valid  aaaignment  of  his  expectant  intereat 
to  one  not  within  the  limited  claases;  but 
as  Boon  aa  bis  right  haa  vested  and  become 
absolute,  it  is  hia  property  and  he  may  dia- 
poae  of  it  at  his  will.  We  aee  no  reason 
why  he  may  not  in  advance  bind  himself,  at 
any  rate,  by  tbe  creation  ot  a  trust,  to  make 
auch  a  disposition  as  we  have  here. 

What  haa  been  said  disposes  also  of  tho 
objection  that  this  ia  an  illegal  result,  an 
evaaion  of  the  statute.  It  haa  been  found 
that  the  parties  had  no  intention  to  evade 
the  statutes  of  the  commonwealth  or  the 
"laws"  of  the  defendant  order.  Nor  does 
the  accomplishment  of  their  purpose  have 
tiiat  effect.  The  payment  of  the  benefit  to 
the  beneficiary  -is  not  to  be  interfered  with. 
The  property  in  that  benefit,  as  between  the 
order  and  the  beneficiary,  vesta  absolutely 
in  the  latter.  The  order  ia  not  concerned 
with  the  dispoaition  which  he  may  make 
of  it.  But  it  would  be  grossly  inequitable 
to  allow  him  to  set  up  the  legal  title  which 
he  has  acquired,  as  a  means  of  evading  the 
execution  of  the  trust  which  he  has  as- 
sumed and  by  means  of  which  he  obtained. 
both  hia  expectant  right  and  his  absnlute 
title. 

The  decree  appealed  from  muat  be  modi- 
fied by  providing  that  upon  the  aurrendel 
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-of  tlie  certificate  the  defendant  order  shall 
pay  the  amount  thereof  to  the  defendant 
John  W.  Crane,  and  that  he  shall  forthwith 
pay  the  name  to  the  plaintiff.  The  plaintiff 
should  have  also  coats  Sigainst  the  laat- 
named  defendant. 


'vx:rmont  supreme  corRT. 

p.  BALLANTINE  &  SONS 

ETTA  M,  FENN,  Impleaded,  etc.,  Appt 
(84  Vt.  117,  78  Atl.  713.) 
Surety  —  Judgment  against  principal  — 
binding  e fleet. 

A  judgment  against  a  man  in  a  bank- 
mptcy  proceeding  to  which  his  wife  is  not 
a  party  is  not  admiesible  in  evidence  in  a 
proceeding  by  the  judgment  creditor  to  en- 
force a  mortgage  which  she  had  given  ae 
surety  for  him,  where  the  judgment  against 
him  was  not  a  prerequisite  to  her  liability, 
.  and  her  contract  does  not  bind  licr  to  abide 
-a  judgment  against  him. 


(January  9,  1911.) 


APPEAL  by  defendant  frran  a  decree  of 
the  Chancery  Court  for  Rutland  Coun- 
ty in  plaintiffs'  favor  in  a  proceeding  to 
foreclose  a  mort|^ge  on  certain  premises 
given  by  defendant  aa  surety  for  ber  hus- 
band.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  L.  Howe,  for  appellant; 

The  doctrine  of  res  judicata  does  not  ap- 
ply against  strangers  to  the  proceeding. 

NasoD  V.  Blaisdell,  12  Vt  165,  36  Am. 
Dec.  331;  Enapp  v.  Uarlboro,  31  Vt.  674; 
Gertieh  v.  Bragg,  6S  Vt.  329. 

The  liability  on  a  contract  of  surety  can* 
not  be  extended  by  implication  beyond  the 
fair  Bcope  of  its  terms,  and  the  contract 
must  be  construed  itrirrliiiiitni  juris. 

State  V.  Mann,  34  Vt.  371,  SO  Am.  Dec 
688;   Ferrisburg  v.  Martin,  60  Vt.  330,  14    , 
Atl.  88;   Miller  v.  Stewart,  9   Wheat  680. 
6  L.  ed.  189. 

It  does  not  appear  thit  defendant  agreed 
to  be  bound  by  any  judgment  or  decree 
rendered  against  her  husband. 

McConnell  v.  Poor,  113  Iowa,  133,  52 
L.K.A.  312,  84  N.  W.  908;  ChamberUin  v. 
Godfrey,  36  Vt.  380,  84  Am.  Dec  690. 
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IV.  Indemnity  bonds  and  obligations. 

a.  In  general,  723. 

b.  Sheriffs'  bonds,  732. 

c.  Miscellaneous  obligations,   734. 

d.  Notice,  737. 

V.  Special  bonds  in  legal  proceedings. 

a.  Appeal  bonds,  741. 

b.  Injunction  bonds,  742. 

c.  Attachment  bonds,  743. 

d.  Replevin  bonds,  744. 

e.  Sequestration   bonds,  745. 

f.  Miscellaneous  bunds,  746. 
'    VT.  Liquor  bonds,  747. 

VII.  Confession  of  judgment.  747. 
Vni.  Freud  and  collusion,   749. 

I.  Introdvctlon, 

The  decisions  seem  to  be  in  great  conflict 
AS  to  the  evidential  value  of  a  judgment 
against  the  principal  in  an  action  against 
his  surety.  It  is  not  always  possible  to  tell 
what  the  langua^  of  the  obligation  involved 
in  the  particular  suit  is.  and  without  this, 
it  cannot  be  said  how  far  two  canes  may 
be  out  of  harmony.  The  wording  of  the 
ins^ument  is  evervthing  in  this  class  of 
■cases.  There  is  nothing  to  prevent  a  surety 
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from  contracting  to  be  bound  by  a  judgment 
against  his  principal,  if  be  choose,  and  if 
that  is  the  fair  import  of  his  agreement  be 
will  be  concluded  by  such  a  judgment.  It  is 
simply  a  ease  of  what  the  surety  has  said 
he  will  do.  In  an  ordinary  contract  of  in- 
demnity, the  surety  is  brought  in  by  notice. 
It  is  usually  held  in  such  cases  that  if  he  is 
seasonably  notified  of  the  original  suit  and 
given  an  opportunity  to  defend,  be  will  be 
concluded  bv  the  judgment  against  his  prin- 
cipal. Without  notice,  the  judgment  is  re- 
duced to  prima  facie  evidence  of  the  in- 
demnitor's liability. 

The  broad  general  rule  is  that  a  judgment 
is  no  evidence  against  a  stranger  to  it 
Lucas  V.  The  Governor,  6  Ala.  826;  McClure 
V.  Colclough,  6  Ala.  65. 

Or,  as  often  stated,  that  no  one  is  bound 
by  a  judgment  or  decree  hut  parties  and 
privies.    Bryant  v.  Owen,  1  Oa.  355. 

And  the  mere  fact  that  several  persona 
are  jointly,  or  jointly  and  severally,  bound 
by  the  same  instrument,  docs  not  create  au 
exception.    McClure  v.  Colclough,  supra. 

It  is  a  general  principle  that  no  one  can 
be  held  for  a  breach  of  his  own  obligation 
without  opportunity  to  be  heard  in  defense. 
Graves  v,  Bulkley,  25  Kan.  249,  37  Am.  Hep. 
241). 

The  general  rule  is  that  verdicts  and  judg- 
ments bind  conclusively  parties  and  privies, 
because  privies  in  blood,  in  estate,  and  in 
law,  claim  under  the  person  against  whom 
the  judgment  is  rendered,  and  they,  claim- 
ing his  rights,  are,  of  course,  bound  as  he  is. 
But.  as  to  all  others,  they  are  not  conclu- 
sively binding,  because  it  is  unjust  to  bind 
a  peraon  by  any  proceeding  in  which  he  had 
no  opportunity  to  make  a  defense,  of  offer- 
ing evidence,  'of  cross-esamining  witnesaea. 
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It  would  be  unjust  to  compel  her  to  be 
bound  bj  a,  judgment  obtained  in  a  pro- 
ceeding in  which  she  had  neither  the  right 
nor  the  opportunity  to  be  beard. 

Lipscomb  v.  Postell,  38  Mias.  476,  77  Am. 
Dec.  851;  Chamberlain  y.  Godfrey,  38  Vt. 
380,  84  Am.  Dec.  690;  Gerrish  v.  Bragg, 
55  Vt.  32S-.  McConnell  v.  Poor,  113  Iowa, 
133,  52  L,R.A.  312,  84  N.  W.  968;  Ferris- 
burg  V.  Martin,  60  Vt.  330,  14  Atl.  88. 

MeEBTS.  Lawrence.  Idtwrencc,  &  Staf- 
ford and  T.  W.  Moloney,  for  appelleeB: 

Tiie  surety  v.-ai  bound  bf  the  judgment. 

Lindsey  v,  Danville,  46  Vt.  144;  Tute  v. 
Jamea,  50  Vt.  124;  Chamberlain  v.  Godfrey, 
36  Vt.  380,  84  Am.  Dec.  690;  Bradley  v. 
Chamberlin,  33  Vt  277;  Tracy  T.  Goodwin, 
5  Allen,  .409;   Dennis  v.  Smith,  129  Mass. 

OT  of  appealing  if  he  was  dissatisfied  with 
the  judgment.  Munford  T.  Nottoway,  2 
Rand.   (Va.)   313. 

The  doctrine  is  thus  stated  in  the  opinion 
given  by  the  judges  in  the  bucheas  of  King- 
ston's Case,  20  How.  St.  Tr.  638:     "Wliat 
has  been  said  at  the  bar   is  certainly  true 
as   a  general   principle,   that   a  transaction 
between  two  parties  in  judicial  proceedings 
ought  not  to  be  binding  upon  a  third,  for 
It  would  be  unjust  to  bind  any  person  who 
could  not  be  admitted  to  make  a  defense, 
to  examine  witnesses,  or  to  appeal  tiojn 
judgment   he   might   think   erroneous;    s 
therefore  the  depositions  of  witnesses  in  i 
other  cause  in  proof  of  a  fact,  the  verdict 
of  a  jury  finding  the  fact,  and  the  judgment 
of  the  court  upon  facts  found,  although  evi- 
dence against  the  parties  and  all  claiming 
under  them,  are  not  in  general  to  be  used  to 
the  prejudice  of  strangers." 

The  rule  of  law  that  none  shall  be  bound 
by  a  judgment  but  parties  and  privies  is 
said  to  be  founded  in  justice;  that  it  would 
be  most  unjust — contrary  to  all  ideas  of  the 
administration  of  justice  in  civilized  coun- 
tries— to  hold  .that  a  judgment  should  be 
binding  upon  one  who,  neither  by  himself 
nor  by  one  representing  him  and  identified 
in  interest  with  him,  has  tiad  an  opportuni- 
ty to  appear  In  court  and  matce  defense. 
Chamberlain  v,  Godfrey,  36  Vt.  380,  84  Am. 
Dec.  690. 

In  a  North  Carolina  case  it  is  said  that 
the  general  rule  laid  down  by  all  the  writers 
.  OD  the  law  of  evidence  is  tiiat  it  would  be 
unjust  to  bind  a  third  person  by  a  judicial 
proceeding  lietween  two,  in  which  he  could 
not  be  admitted  to  make  a  defense,  or  to 
examine  witnesses,  or  to  appeal  from  a  judg- 
ment which  he  might  think  erroneous.  A 
verdict  or  judgment,  however,  in  a  former 
action,  upon  the  same  matter  directly  in 
question,  is  also  evidence  for  and  against 
privies  in  Mood,  privies  in  estate,  or  pri'  ' 
in  law,  because  their  rights  are  derived 
der  the  person  against  whom  the  jiidjnnent 
is  recovered,  and  must  consequently  be 
bound  as  his  were,  M'Kellar  t.  Bowetl,  11 
N.  C.   (4  Hawks)   34. 

The  conclusive  effect  of  judgments  re- 
40  L.R.A.{N.8.) 


143;  Alkire  Grocery  Co.  t.  Rlchesin,  91  Fed. 
70;  Burgess  T.  Simonson,  45  N.  Y.  225; 
Central  Trust  Co.  v.  Charlotte,  C.  ft  A.  B. 
Co,  65  Fed.  257. 

Powers,  J.,  delivered  the  opinion  of  the 

This  is  a  petition  in  behalf  of  a  New 
York  corporation  to  foreclose  a  mortgage 
on  certain  premises  in  Butland  given  by  a 
wife  as  surety  for  her  husband,  the  latter 
joining  in  the  conveyance.  The  husband, 
Frederick  Fenn,  was  subsequently  adjudged 
a  bankrupt,  and  the  petitioner  pretsented 
its  claim  against  him  in  the  court  of  bank- 
ruptcy, and,  without  fraud  or  collusion, 
there  ohtained  a  judgment  for  a  certain 
sum  against  Fenn.     The  only  question  here 

specting  the  same  cause  of  action,  and  be- 
tween the  same  parties,  is  also  said  to  rest 
upon  the  just  and  expedient  axiom  that  it 
is  for  the  interest  of  the  community  that 
a  limit  should  be  imposed  to  the  continu- 
ance of  litigation,  and  that  the  same  cause 
of  action  should  not  be  brought  twice  to  a 
final  determination.  Bobbins  v.  Chicago,  4 
Wall.  658,  IS  L.  ed.  420. 

By  the  rule  of  the  civil  law,  a  jud^ent 
against  the  principal,  whilst  In  force,  is  con- 
clusive against  his  sureties.  But  this  is  be- 
cause the  sureties  are  permitted  to  con- 
trovert the  judgment  t^rainst  the  principal, 
even  if  it  be  a  judgment  of  a  court  of  ftnal 
resort.    Munford  v.  Nottoway,  supra. 

The  civil  law  regarded  the  relation  of 
principal  and  surety  as  creating  such  » 
privity  ot  interest  as  made  the  surety  re- 
sponsible for  whatever  bound  the  principal; 
but  the  security  was  allowed  to  contest  the 
liability  of  the  principal  in  any  action 
against  the  latter,  and  to  appeal  from  the 
judgment  if  it  was  unfavorable.  State  use 
of  Griffith  V.  Holt.  27  Mo.  340,  72  Am.  Dec. 
273. 

Under  the  civil  law,  the  surety  was  per- 
mitted to  defend,  and  even  allowed  to  pros- 
ecute an  appeal  from  the  judgment  i^ainst 
the  principal,  though  not  a  party  to  the 
judgment.  As  he  was  given  his  day  in 
court,  there  appears  no  serious  objection  to 
binding  him  by  the  litigation.  Much  of  the 
confusion  in  the  decisions  seems  to  have  re- 
sulted from  the  attempt  to  apply  the  rule 
of  the  civil  law,  binding  the  surety  by  the 
litigation  against  the  principal,  without  al- 
lowing the  former  the  participation  there 
accorded.  McConnell  v.  Poor,  113  Iowa,  133, 
82  L.B.A.  3]2,  84  N.  W.  OBS. 

It  was  a  rule  of  the  civil  law  that,  the 
obligation  of  the  surety  being  dependent 
upon  that  of  the  principal  debtor,  the  surety 
was  to  be  regarded  as  the  same  party  with 
the  principal,  with  respect  to  whatever  was 
decided  for  or  against  him.  Therefore,  if 
the  demand  against  the  principal  had  been 
dismissed,  the  surety  mipht,  in  case  he  was 
afterwards  proceeded  against,  oppose  the  ex- 
ception, sio  judicata,  to  the  creditor.  The 
creditor  could  not,  in  this  case,  reply  that 
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involred  is  the  amount  due  in  equity  under 

the  mortgage;  and  aa  the  eaae  is  presented, 
this  depends  upon  the  ndmigBibility  and  ef- 
fect of  the  judgment  of  the  court  .of  bank- 
ruptcy as  against  Mrs.  Fenn,  who  was  not 
a  party  to  it.  When  a  certified  copy  of  thia 
judgment  was  offered  in  evidence  at  the 
bearing  before  the  master,  the  defendant, 
Etta  Penn,  objected  on  the  ground  that  it 
was  neither  conclusive  nor  admissible 
against  her,  since  she  wss  in  no  sense  a 
party  to  it.  Subject  to  her  exi^ption  it 
was  admitted  and  held  to  be  conclusive  of 
the  amount  due  from  Fenn,  not  only 
against  him,  but  against  Mrs.  Fenn  as  well, 
end  evidence  olTered  by  her  tending  to  shon 
ttiat  the  Bum  due  was  less  than  thalt  found 
by   the   court  of   bankruptcy   was   rejected. 


Stated  abstractly,  the  question  is:  Is  a 
judgment  against  a  principal  admissible 
in  a  suit  against  hia  surety,  and,  if  so, 
what  is  its  effect? 

Though  it  would  be  difficult  to  find  in  tha 
books  a  question  on  which  the  cases  are  in 
more  hopeless  conflict, — some  holding  that 
such  judgment  is  inter  alios  and  inadmissi- 
ble, some  that  it  is  prima  facie  evidence  of 
the  sum  due  from  the  surety,  and  still 
others  that  it  is  conclusive  evidence  of  the 
sum  so  due, — we  think  there  is  enough  to 
be  found  in  our  own  cases  to  furnish  a  safe 
guide  for  the  determination  of  the  question. 
In  Bramble  v,  Pouttney,  11  Vt.  208,  it  waa 
held  that  a  judgment  against  a  constabla 
in  a  suit  of  which  the  town  bad  po  notica 


it  was  rea  inter  olios  ijdicata,  for,  as 
uas  the  ofliee  of  a  surety  that  his  obligati 
should  depend  on  that  of  his  principal,  the 
surety  could  not  owe  more  than  the  prin- 
cipal, and  he  might  oppose  all  the  excep- 
tions in  rem  which  could  be  opposed  by  the 
principal;  it  followed  that  whatever  had 
been  decided  in  favor  of  the  principal  must 
he  taken  to  have  been  decided  in  favor  of 
the  surety,  who  ought  in  this  respect  to  be 
considered  the  same  party.  And  on  the 
other  hand,  if  the  judgment  was  against  the 
principal,  the  creditor  might  oppose  it  to 
the  surety,  and  demand  that  it  be  carried 
into  execution  against  him.  But  the  reason 
for  these  rules,  as  explained  by  Pothier,  was 
"that  the  surety  is  allowed  to  appeal  sgainst 
the  judgment,  or  to  form  an  opposition  to 
it,  if  it  is  in  the  last  resort"  &['Kellar  v. 
Bowell,  supra. 

The  general  rule  of  the  common  law  is 
undoubtedly  otherwise.  A  judgment  by  the 
common  law  binds  only  parties  and  privies, 
— privies  in  blood,  in  estate,  or  in  law;  and 
as  a  security  has  no  opportunity  of  contest- 
ing the  propriety  of  i  judgment  against  his 
principal,  nor  of  appealing  from  it  after  it 
is  rendered,  he  is  not  in  general  bound  by 
it.    State  use  of  OriBlth  v.  Holt,  supra. 

The  general  meaning  of  privies  includes 
those  who  claim  under,  or  m  the  right  of, 
purtits.  It  has  been  held  that  there  is  no 
such  privity  between  a  surety  and  his  prin- 
cipal as  will  take  him  out  of  the  general 
rule.    Bryant  v.  Owen,  1  Ga.  35S. 

In  Calhoun  t.  Gray,  IGO  Mo,  App,  891, 
1.11  S.  W.  478,  it  was  said  that  in  cases 
where  the  sureties  are  not  parties  to  the 
record  or  given  an  opportunity  to  defend  by 
appropriate  notice,  a  judgment  establishing 
the  obligation  against  the  principal  is  not 
conclusive  on  the  doctrine  of  privity  atone, 
and,  if  it  is  conclusive  at  all  against  the 
BUrf>t1es,  it  is  because  of  the  form  the  obli- 
gation has  taken,  and  not  from  the  prfn- 
piples  of  law  which  obtain. 

The  books  and  daily  practice  afford  maay 
Instances  where  sureties  are  concluded  by 
judgments  against  their  principals,  though 
not  narties  to  the  action;  as,  for  instance, 
in  the  case  of  replevin  and  supersedeas 
40  L,R,A.(N.S.) 


bonds.  Whether,  in  the  absence  of  some 
provision  by  statut«,  the  surety  is  thus  con- 
cluded, depends  upon  the  terms  and  condi- 
tions of  his  undertaking.  If  his  covenant 
is  that  hia  principal  will  comply  with  the 
judgment,  then  he  is  concluded  by  that  judg- 
ment as  to  all  matters  determined  thereby, 
though  not  a  party  to  the  action.  Shenan- 
doah Nat.  Bank  v.  Bead,  »6  Iowa,  136,  53 
N.  W.  B6. 

The  holding  that  the  sureties  on  a  guard* 
isn's  bond  are  concluded  bv  the  judgment 
against  their  principal  is  based  upon  the 
peculiar  obligation  of  the  bond  itself,  ths 
sureties'  undertaking  being  that  their  prin- 
cipal shall  discharge  all  his  official  duties, 
and  one  of  the  duties  is  to  pay  over  to  the 
persons  entitled  the  amount  found  by  thff 
court  to  be  due.     See  infra,  III.  c. 

The  general  rule  that  judgmejits  shall 
bind  only  parties  and  privies  admits  of  thia 
exception,  that  one  may  agree  to  stand  in 
the  place  of  another,  and  to  be  so  fully  an- 
swerable for  his  debt  or  unlawful  act,  aa 
that  a  judgment  against  the  latter  shall 
conclude  the  former  aa  to  the  amount  of 
such  debt  or  damage.  Levick  v.  Norton,  51 
Conn.  461. 

But  what  are  sometimes  called  exceptions 
to  the  general  rule  are  really  not  exceptions, 
--\d  do  not  fall  within  the  rule  at  all,  de- 


person  upon  such  lawful  conditions  as  he 
pleases.  Pioneer  Sav.  i,  L.  Co.  v.  BarUch, 
51  Minn.  471,  38  Am.  St  Rep.  fill,  fi3  N. 
W,  764. 

In  every  case  the  important  question  ia: 
What  are  the  terms  of  the  surety's  con- 
tract T  What  has  be  undertaken  .to  indem- 
nify his  covenantee  against?  On  what  con- 
tingency has  he  agreed  that  his  liabili^ 
shall  be  fixed?    Ibid. 

One  way  of  stating  the  rule  is  that  a  re- 
ivery  against  the  principal  cannot  he  used 
I  evidence  to  charge  the  surety,  unless  his 

ntract  binds  him  to  the  result  of  legal 
proceedings  against  his  principal.  Arring- 
ton  V.  Porter.  47  Ala.  714. 

A  surety  is  not  bound  by  a  judgment 
against  his  principal  if  the  surety  is  not 
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was    not    coneliuive    evidence    agftiiiBt    the 
town.    The  question  whether  or  not  it 
prima  facie  evidence  was  left  undecided, 
was  pointed  out  in  that  case  that  a  suit 
agkinsl  the  constable  was  not  necessary  to 
a  suit  against  the  town,  and  that  therein 
the  case  differed  from  one  in  which  it  was 
sought  to  charge  the  sureties  of  a  sheriff 
and  high  bailiff, — in  which'  (it  was  said) 
'    judgment  must  flrst  be  obtained  against  the 
officer,    and   then    be   affirmed   against   the 
bondsmen.      Accordingly    it    was    held 
Bradley  v.  Cbamberlin,  35  Vt.  277,  though 
the   statute   somewhat   influenced   the   deci 
■ion,  and  in  Tuts  v.  James,  60  Vt.  124,  that 
a  judgment  againit  a   sheriff  was   conclu- 
sive against  his  bondsmen,  and  in  Chamber- 
Iain  V.  Godfrey,   36  Vt.   3S0,  S4  Am.   Dec. 

a  party  thereto,  unless  he  has  so  contracted. 
Thomson  v.  McOre^r,  0  Abb.  N.  0.  138. 

A  judgment  against  the  principal  is  en- 
titled to  no  consideration  as  affainst  the 
•uretj,  unless  bj  the  terms  of  the  contract 
the  surety  is  to  be  bound  thereby.  McCon- 
uell  V.  Poor,  supra. 

The  true  rule  is  that  a  recovery  against 
the  principal  cannot  be  used  as  eridence 
to  charge  the  surety,  except  in  cases  where 
the  contract  of  the  surety  can  be  construed 
into  an  undertaking  to  be  bound  by  the 
result  of  legal  proceedings  against  the 
principal  1  and  when  the  judgment  is  bind- 
big  on  the  sureties  at  all,  it  is  conclusive, 
aad  not  merely  prima  facie  evidence.  Fire- 
men's Ins.  Co.  V.  McMillan,  29  Ala,  147. 
-  The  rule  has  been  said  to  be  that  the 
judgment  against  the  principal  is  only 
prima  facie  evidence  of  liability  against  the 
sure^,  unless  the  condition  of  the  bond 
makes  it  otherwise.  Price  v,  Cajlton,  IZl 
Oa.  12,  68  L.K.A.  736,  48  S.  E.  721. 

In  an  Iowa  case  it  is  said  that  there  is  no 
little  confusion  in  the  language  of  the  courts 
.  on  this  subject,  and  entire  harmony  does  not 
prevail  in  the  decisions.  This  has  resulted 
sometimes  in  treating  such  a  judgment  as 
re*  judicata  in  an  action  against  the  surety. 
rather  tban  passing  on  the  character  of  the 
contract,  and  simply  holding  him  to  its  per- 
formance. It  is  a  fundamental  principal  in 
jurisprudence  that  every  man  shall  bare  his 
day  in  court,  and  shall  be  beard  in  his  own 
defense,  and  of  this  right  he  may  not,  under 
the  laws  and  Constitution  of  this  state,  be 
deprived.  For  this  reason  judgment  against 
the  principal  may  never  foreclose  investiga- 
tion of  the  surety's  liability,  unless,  by  vir- 
tue of  the  tatter's  undertaking,  he  has  ohli- 
Sated  himself  directly  or  by  implication  to 
3  bound  thereby.  Where,  by  the  terms  of 
the  bond,  the  surety  is  to  be  bound  by  the 
litigation  to  which  he  is  not  a  party,  the 
courts  decide,  not  that  the  judgment  is  an 
adjudication  because  of  the  connection,  but 
that  he  must  perform  the  contract  as  it 
written.  McConnell  v.  Poor,  113  Iowa,  133, 
62  L.R.A.  312,  B4  N.  W.  988. 

In  Pioneer  Sav.  t  L.  Co.  v.  Bartsch,  supra, 
it  is  said  it  a  surety  stipulates  for  any  par- ' 
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690,  that  a  judgment  against  a  sherifT  was 
conclusive  against  the  sureties  of  his  depu- 
ty. Judge  Redfield,  in  Fletcher  v.  Jackson, 
23  Vt.  681,  66  Am.  Dec.  98,  divides  these 
cases  into  two  classes,  saying:  "The  gen- 
eral rule  undoubtedly  is  that  in  a  collateral 
undertaking  by  way  of  guaranty,  where  n 
suit  [against  the  principal}  is  nAiessary 
to  fix  the  liability  of  the  guarantor,  the 
first  judgment  is  prima  facie  evidence  of 
the  default.  But,  where  the  guarantor  is 
liable  without  suit  against  the  principal, 
the  judgment  against  him  is  regarded  as 
strictly  matter  inier  alios.  .  ,  .  Where 
the  suit  may,  in  the  flrst  instance,  be 
brouglit  directly  against  the  guarantor,  tiie 
judgment  against  the  principal  without  no- 
tice to  the  guarantor  is  not  evidence;  and 

ticular  method  by  which  the  liability  of  his 
principal  or  of  himself  shall  be  fixed,  he  is 
bound  by  it.  If  he  has  undertaken,  either 
expressly  or  by  implication,  from  the  posi- 
tion which  be  has  assumed  with  reference 
to  pending  litigation,  to  be  responsible  for 
the  result  of  a  suit  between  others,  to  which 
be  is  not  a  party,  and  to  which  be  has  not 
been  made  privy  by  notice  and  an  opportuni- 
ty to  defend,  then,  in  the  abaence  of  fraud 
or  collusion,  the  judgment  against  the  prin- 
cipal alone  would  be  conclusive  evidence 
against  bim  of  every  fact. which  it  was 
necessary  to  find  to  recover  such  a  judg- 
ment. This  would  be  because  he  had  so 
contracted.  In  the  absence  of  such  agree- 
ment, express  or  implied,  it  would  be  as  to 
him  res  aela  inter  alioM,  and  evidence  of 
nothing  except  of  the  fact  of  its  recovery. 
There  would  seem  to  he  no  middle  ground. 
and  it  is  consequently  very  difficult  to  sus- 
tain on  principle  the  numerous  class  o! 
eases  which  hold  certain  judgments  against 
the  principal  prima  facie,  hut  not  conclu- 
sive, evidence  that  the  facts  «n  pais  against 
which  the  sureties  agreed  to  indemnify  were 
established  in  the  suit. 

If  a  person  enters  into  a  contract  of  in- 
demnity whereby  be  agrees  to  become  re- 
sponsible for  the  result  of  a  litigation,  or 
if,  by  operation  of  law,  such  a  responsibility 
is  cast  upon  him  without  any  agreement, 
he  will,  in  the  absence  of  fraud  or  collusion, 
be  conclusively  bound  by  the  judgment  ren- 
dered, whether  he  had  notice  of  the  action 
in  which  it  was  entered  or  not.  The  law 
bas  been  held  to  be  thus:  (1)  Where  ths 
covenantor  expressly  makes  his  liability  He- 

Snd  on  the  event  of  a  litigation  to  which 
is  not  a  party,  and  stipulates  to  abidp 
the  result;  and  (2)  where  the  covenant  is 
one  of  general  indemnity  merely  agalnat 
claims  or  suits.  In  cases  of  the  first  class. 
the  judgment  is  conclusive  evidence  against 
the  indemnitor,  although  he  was  not  a 
party  and  had  no  notice,  for  its  recovery 
is  the  event  against  which  he  covenants. 
In  those  of  the  second  class,  the  judtiment 
is  prima  facie  evidence  only  against  the  in- 
demnitor, and  lie  may  be  let  in  to  show 
that  the  principal  had  a  good  defense  to  the 
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so,  too,  if  tlie  KuarantOT  have  notice  of  suit 
against  the  principal,  he  ie  not  obliged  to 
concern  himself  in  ita  defense,  but  may 
await  a  suit  against  himself,  and  then  in- 
sist upon  the  right  to  contest  the  whole 
ground.  The  cases  of  joint  and  several 
obligors,  and  eepeciall;  of  sureties  and  co- 
sureties, aa  a  general  rule,  we  apprehend, 
have  been  ranked  under  the  latter  ctasa  of 
cases."  It  may  be  true,  as  suggested  by 
Judge  Kedfield,  that  this  proposition  was 
not  strictly  necessary  to  a  decision  of  the 
case  tlien  in  hand,  and  so  not  entitled  to  be 
regarded  as  an  authority;  but  the  point 
was  argued  by  counsel,  and  the  case  seems 
to  be  regarded  outside  the  state  as  an  au- 
thority on  the  question,  for  it  is  very  gen- 
erally so  cited.  Judge  Aldis,  too,  in  Cham- 
berlain V.  Godfrey,  supra,  divides  these 
cases  into  two  classes,  saying,  in  effect,  that 
when  a  surefy,  either  expressly  or  by  rea- 
sonable implication  from  the  nature  and  in- 
tent of  bis  obligation,  stipulates  to  pay  the 
damages  and  costs  which  may  be  recovered 
against  his  principal,  or  otherwise  to  abide 
the  judgment  or  decree  against  the  princi- 
pal, he  is  bound  by  the  judgment,  though 
be  has  no  notice  of  toe  suit.  But  when  a 
surety  merely  becomes  holden  for  the  pay- 
ment of  money, — as,  for  instance,  a  surety 

claim.  State  use  of  Beard  v.  Abbott,  63 
W.  Va.  1B9,  61  S.  E.  3SS.  For  note  on 
"How  far  indemnitors  are  bound  by  judg- 
ments against  their  principals,"  see  Robin- 
son V.  Bsskins,  22  Am.  St.  Rep.  204. 

When  it  clearly  appears  from  the  obliga- 
tion itself  that  the  sureties  undertook  to 
pay  ■  particular  judgment,  or  to  do  some- 
thiDg  else  dependent  upnn  the  result  of 
specific  litigation  then  pendin);,  as  to  pa; 
tlve  costs  which  may  be  adjudged  therein 
or  to  answer  for  the  conduct  of  a  party  in 
respect  of  a  charge  which  the  law  lays  upon 
him,  the  judgment  in  such  litigation  against 
the  principal  in  the  undertaking,  in  the  ab- 
sence of  fraud  or  collusion,  is  accepted  as 
conclusive  upon  the  sureties,  for  such,  in- 
deed, is  the  measure  of  their  oblijnition. 
The  rule  in  such  cases  rests  not  upon  the 
principles  of  law  which  obtain  between  prin- 
cipal and  surety,  but  instead  it  rests  upon 
tbe  fair  construction  which  the  courts  place 
upon  the  obligation  assumed  by  the  parties. 
Calhoun  v.  Qray,  160  Mo.  App.  691,  131  S. 
W.  4T8. 

There  can  be  no  doubt  that  where  a  sure- 
ty undertakes  for  the  principal  that  the 
principal  shall  do  a  specific  act,  to  bt  ascer- 
tained in  a  given  way,  as  that  he  will  pay 
a  judgment,  the  judgment  is  conclusive 
against  the  surety;  for  the  obligation  is 
express  that  the  principal  will  do  this 
thinjr.  and  tbe  judgment  is  concliiaive  oF 
the  fact  and  extent  of  the  obligation.  As 
the  surety  in  such  cases  stipulates  without 
regard  to  notice  to  him  of  the  proceedings 
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on  a  promissory  note, — or  the  performance 
of  some  act  on  tbe  part  of  the  principal, 
be  ie  not  bound  by  tbe  judgment. 

It  is  apparent  from  the  foregoing  that, 
in  this  state  at  least,  these  contracts  are 
classified,  and  that  a  different  rule  applies 
to  one  class  than  to  tbe  other.  Nor  do  we 
think  that  there  is  any  conflict  or  incon- 
sietency  in  the  two  forms  ot  stating  the 
rule.  On  the  other  hand,  we  think  they  are 
fundamentally  and  practically  tbe  same 
thing.  It  is  plain  enough  that  the  case  in 
hand  falla  into  that  class  in  which  a  judg- 
ment against  the  principal  ie  not  admissible 
at  all,  either  to  establiah  liability  or  the 
amount  of  it;  for  a  judgment  against  Fenn 
was  not  a  prerequisite  to  a  right  of  action 
against  his  wife,  if  we  are  to  apply  the  rule 
as  stated  by  Judge  Redfield;  nor  is  there 
anything  in  tbe  contract  or  in  its  nature  or 
object  which  expressly  or  by  implication 
binds  the  wife  to  abide  tbe  judgment 
against  her  husband,  if  we  are  to  apply  the 
rule  as  stated  by  Judge  Aldis.  It  follows 
that  the  certified  copy  was  improperly  ad- 
mitted, and  that  the  offered  evidence  (if 
otherwise   admissible)    was   improperly   es- 

Reversed  and  remanded. 


to  obtain  tbe  judgment,  bis  liability  is,  of 
course,  independent  of  anv  such  fact.  Pico 
V.  Webster,  1*  Cal.  202,  73  Am.  Dec.  647. 

There  is  a  marked  distinction  between 
covenants  which  stipulate  against  the  con- 
sequences of  a  suit,  and  those  which  contain 
no  such  undertaking.  In  tbe  latter  class. 
the  judgment  is  res  inter  alia  acta,  and 
proves  nothing  except  rent  tp«<im  against 
the  indemnitor,  unless  he  had  notice  and 
an  opportunitv  to  defend.  Bridgeport  F.  A, 
M.  Ins.  Co.  v.'Wilson,  34  N.  Y.  275. 

Whenever  the  surety  has  contracted  in 
reference  to  the  conduct  of  his  principal 
in  a  suit  or  a  proceeding  in  the  courts,  he 
is  concluded  bv  tbe  judgment,  in  the  ab- 
sence of  traud  or  collusion  between  the 
prosecuting  parties  and  him  for  whom  he  is 
hound.     Kennedy  v.  Brown,  21  Kan.  171. 

Where  the  sureties,  by  the  express  terms 
of  their  agreement,  or  by  reasonable  im- 
plication from  the  very  nature  and  intent 
of  their  obligation,  have  stipulated  to  pay 
the  damages  and  costs  which  may  be  recov- 
ered against  their  principal,  or  otherwise 
to  abide  the  decree  or  judgment  of  a  court 
against  the  principal,  there  they  are  bound 
by  the  judgment  though  they  have  nn  notice 
of  the  suit.  This  results  from  their  agree- 
ment. Chamberlain  v.  Godfrey,  36  Vt.  380,  . 
S4  Am.  Dec.  690. 

When  it  appears  from  the  terms  of  the 
obligation  that  the  surety  has  contracted 
to  become  bound  by  a  judgment  that  has 
been  or  may  be  rendered  in  an  action 
against  his  principal,  it  is  conclnuTe  against 
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him,  although  he  vne  not  a  party  to  tlie 
suit  in  wllich  the  judgntent  was  obtained; 
but  in  an  undertaking  general  in  character, 
the  judgment  ohtained  against  the  principaC 
therein  creates  only  a  prima  facie  liability 
ngainat  the  surety,  who  was  not  made  a 
party  or  given  an  opportunity  to  defend  the 
euit'in  which  the  judgment  woe  obtained. 
Browiie  v.  French,  3  Tex.  Civ.  App,  445, 
22  S.  W.  581. 

A  juilgment  against  a  principal  does  not 
bind  the  surety  conclusively,  as  a  general 
rule,  but  it  is  prima  facie  evidence  of  lia- 
bili^'  and  its  extent.  If,  however,  the  in- 
strument binds  its  makers  to  abide  the  re- 
sult of  certain  litigation,  or  to  satisfy  any 
judgment  therein,  or  to  indemnify  against 
it.  a  judgment  agftinst  the  principal  is  con- 
clusive upon  the  sureties,  so  that  they  can- 
not contest  the  liability,  in  the  absence  of 
fraud  or  collusion.  State  v.  Nutter,  44  W. 
Va.  385,  30  S.  E.  67. 

Where  the  effect  of  (he  undertaking  of  a 
surety  is  that  he  shall  be  liable  for  the 
result  of  a  suit  against  his  principal,  he  is 
conclusively  bound  by  the  judgment  in  such 
suit,  even  though  he  be  not  a  party  to  it, 
and  have  no  notice  of  it.  Point  Pleasant 
V.  Greenlee,  63  W.  Va.  207,  12S  Am.  St. 
Bep.  971,  aO  8.  E.  601. 

where  the  bond  is  an  official  bond,  and 
not  for  the  performance  of  a  specillc  act, 
but  for  faithful  conduct,  the  courts  are  in 
^reat  conflict  over  the  question  whether  the 
judgment  against  the  principal  is  conclusive 
against  the  sureties.  A  few  courts  hold 
that  the  judgment  against  the  principal  is 
conclusive  against  the  sureties.  Others  hold 
that  the  judgment  against  the  principal  is 
prima  facie  evidence  against  the  sureties, 
and  still  others  that  the  judgment  against 
the  principal  is  inadmissible  against  the 
sureties,  and  that  to  hold  the  sureties  for 
misfeasance  of  the  principal,  the  facts  of 
the  misfeasance  must  he  proved  in  an  action 
in  which  the  sureties  are  defendants. 

In  the  case  of  most  olTicial  bonds,  the 
sureties  do  not  assume  to  pay  any  judgment 
rendered  against  the  principal,  hence  a 
judgment  against  ttie  official  on  such  a  bond 
is  not  conclusive  upon  the  sureties  where 
the  latter  had  no  notice  of  the  suit.  Pase- 
walk  V.  Ballman,  2B  Neb.  519,  26  Am.  St 
Rep.  390,  45  N.  W.  780. 

I'he  only  grounds  on  which  sureties  on 
official  bonds  generally  may  be  regarded  as 
bound  by  the  judgments  against  their  prin- 
cipals is  that  the  sureties,  by  the  t«mu  of 
their  bond,  agree,  expressly  or  impliedly,  to 
abide  the  result  of  litigation  against  their 
principals.  Mc€onnell  v.  Poor,  113  Iowa, 
133,  62  L.B.A.  312,  84  N.  W.  968. 

In  a  California  case  it  is  said:  "In  the 
case  of  offlcial  bonds,  the  sureties  under- 
take, in  general  terms,  that  the  principal 
will  perform  his  official  duties.  They  do 
not  agree  to  he  absolutely  bound  by  any 
judgment  obtained  against  him  for  official 
misconduct,  nor  to  pay  every  such  judg- 
ment. Tbev  are  only  held  for  a  breach  of 
their  own  obligations.  It  is  a  general  prin- 
ciple that  no  party  can  be  so  held  without 
■lO  L.R.A.(N.S.) 


,an  opportunity  to  be  heard  in  defense.  Ttiis 
rieht  is  not  devested  by  the  tact  that  an- 
other party  has  defended  on  the  same  cause 
of  action  and  been  unsuccessful.  •  As  the 
sureties  did  not  stipulate  that  they  woulii 
abide  by  the  judgment  against  the  princi- 
pal, or  permit  him  to  conduct  the  defense, 
and  be  tnemselves  responsible  for  the  result 
of  it,  the  fact  that  the  principal  has  unsuc- 
cessfully defended  has  no  effect  on  their 
rights.  They  have  a  right  to  contest  with 
the  plaintiff  the  question  of  their  liability; 
for,  to  hold  that  tliey  are  concluded  from 
this  contestation  by  the  suit  against  the 
sherifT  is  to  hold  that  they  undertook  for 
hira  that  they  would  be  responsible  for  any 
judgment  against  him  which  might  be  ren- 
dered by  accident,  negli^ 
stead  of  merely  stii  ' 
he  responsible  for  b 
V.  Webster,  supra. 

In  Graves  v.  Bulkley,  25  Kan.  249,  37 
Am.  Rep.  249,  it  is  said:  "To  our  mind. 
the  better  opinion,  however,  is  that,  except 
in  cases  where,  upon  the  fair  construction 
of  the  contract,  the  surety  may  be  lield  to 
have  undertaken  to  be  responsible  for  the- 
result,  of  a  suit,  ...  or  when  be  is 
made  privy  to  the  suit  by  notice,  nnd  the 
opportunity  is  given  him  to  defend  it,  a. 
judgment  against  the  principal  is  not  con- 
clusive against  the  surety.  This  is  espe- 
cially true  in  the  case  of  official  bonds, 
where  the  sureties  undertake  in  general 
terms,  as  in  the  bond  set  forth  in  the  peti- 
tion, that  the  principal  will  perform  his. 
official  duties,  pay  over  the  moneys  that 
may  come  to  his  hands,  and  deliver  to  hi> 
successor  the  writ?,  books,  and  papers  of  his 
office.  They  do  not  agree  to  be  absolutely 
bound 'by  any  order  or  judgment  agains't 
him  for  offlcial  misconduct  or  neglect,  nor 
to  pay  every  such  judgment." 

The  reaso&B  for  holding  that  a  judgment 
against  a  principal  is  prima  facie  evidence 
against  his  sureties  in  an  action  on  an  of- 
flcial bond  are:  First.  Because  the  judg- 
ment in  the  action  against  the  principal, 
when  in  his  favor.  Is  a  complete  bar  to  the 
action  against  the  sureties,  and  in  any  case 
fixes  an  absolute  limit  to  the  damages  which 
can  be  recovered  against  them.  It  should 
be  mutual,  so  far,  at  least,  that  when  the 
judgment  is  against  the  principal,  it  should 
be  presumptive  evidence  against  the  sure- 
ties. Second.  The  nature  of  the  contract  in 
oHicial  bonds  is  that  of  a  bond  of  indemnity 
to  those  who  may  suffer  damages  by  reason 
of  the  neglect,  fraud,  or  misconduct  of  the 
officer.  The  bond  is  made  with  the  full 
knowledge  and  understanding  that  in  many 
cases  such  damages  must  be  ascertained  and 
liquidated  by  an  action  against  the  officer 
for  whose  acts  the  sureties  make  themselves 
liable;  and  the  fair  construction  of  the  con- 
tract of  the  sureties  is  that  they  will  pay 
all  damages  so  ascertained  and  liquidated 
in  an  action  against  their  principal.  Ste- 
phens V.  Shafer,  48  Wis.  54,  33  Am.  Rep. 
793,  3  N.  W.  835. 

In  many  of  the  cases,  Judgments  against 
the  principal  are  said  to  be  prima  facie  eri- 
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tknce  against  tlie  surety.  This,  of  course, 
gives  the  surety  an  opportunity  to  interpoBe 
any  defense  he  maf  Aee  fit  in  the  action 
against  him. 

The  general  rule  is  that  a  judgment 
•gainst  a  principal,  instead  of  being  con- 
elusive,  is  only  prima  facie  evidence  against 
the  surety,  to  show  the  hreach  ot  the  con- 
tract and  liability  thereunder.  Calhoun  v. 
Hrav.  150  Mo.  App.  561,  131  S.  W.  478. 

Although  a  judgment  against  the  prin- 
cipal does  not  conclude  the  sureties,  it  is 
evidence  against  them  until  its  effect  is 
impugned.  Whitehead  v.  Woolfolk.  3  La. 
Ann.  42. 

But  this  doctrine  has  been  criticized.  It 
has  been  said  that  there  is  no  middle 
ground,  and  that  the  surety  is  either  a 
party  or  privy,  and  bound  by  the  judgment; 
or  a  .stranger,  and  not  bound.  Firemen's 
Ins.  Co.  T.  McMillan,  29  Ala.  147. 

When  the  judgment  is  binding  on  the 
surety  at  all,  it  is  conclusiTe.  He  is  either, 
a  party  or  privy,  or  a  stranger.  Arrington 
r.  Porter,  47  Ala.  714. 

It  would  seem,  however,  that  the  advan- 
tage that  would  be  gained  by  a  rule  making 
judgments  against  the  principal  prima  facie 
evidence  against  the  surety,  over  a  rule  de- 
claring such  judgments  to  be  no  evidence  at 
all  against  the  surety,  would  be  very  slight 
in  any  case  in  which  the  surety  bad  a  bona 
fide  defense. 

\Vhere  the  surety  has  not  contracted  to 
become  responsible  for  tbe  result  of  the 
suit,  and  where  he  iS'  not  made  privy  to 
the  suit  by  notice,  and  an  opportunity  given 
him   to   defend,   the   judgment   againit   the 

Srincipal  alone  is,  as  a  general  rule,  evl- 
fnce  of  the  fact  of  its  recovery  only,  and 
not  of  any  fact  which  it  was  necessary  to 
And  in  order  to  recover  judgment.  De  Greiff 
Y,  Wilson,  30  N.  J.  Eq.  436. 

//.  Scope. 
This  note  is  intended  to  cover  eases  on 
the  evidentiary  value  of  judgments  against 
the  principal  not  only  in  actions  based  on 
simple  contracts  of  suretyship,  but  also  in 
suite  growing  out  ot  ordinary  indemnity 
obligations.  Cases  on  indemnity  insurance 
or  reinsurance,  however,  are  not  included. 
Cases  of  the  effect  of  judgments  in  favor 
of  principals  are  hIbo  excluded,  as  well  as 
cases  involving  the  rights  of  sureties  in 
actions  for  contribution  and  in  actions  on 
promissory  notes,  although  a  number  of 
commercial  paper  cases  are  referred  to  for 
illustrative  purposes.  Only  such  settle- 
ments of  e^^ecutors,'  administrators,'  or 
^ardians'  accounts  as  have  the  force  of 
judgments  are  considered. 

III.  Official  bonds, 
a.  Of  aherlffa  and  conatablea. 
In  considering  whether  a  judgment 
against  the  principal  is  conclusive  against 
his  surety  in  an  action  on  an  ofBcial  bond, 
the  question  to  be  determined,  as  already 
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Ginted  out,  la  whether  tbe  sureties  by  the 
Iguagt:  of  tbe  instrument  have  agreed  to 
be  so  bound.  If  they  contract  merely  to 
answer  for  the  good  conduct  of  the  prin- 
cipal, and  for  the  faithful  performance  of 
his  duty,  the  better  opinion  is  that  a  judg- 
ment against  the  latter  is  not  conclusive  aa 
to  the  liability  of  the  surety;  but  that  if 
it  is  one  of  the  duties  of  the  principal  to 
obey  tbe  orders  and  judgments  of  the  court, 
a  judgment  against  jiim  will  bind  the  sure- 
It  has  been  held  that  where  the  wrongful 
conversion  atid  acta  by  the  principal  as 
sheriff  has  been  determined  by  a  court  of 
competent  jurisdiction,  tbe  plaintiff  cannot 
recover  against  tbe  sureties  a  larger  amount 
than  that  adjudicated  against  the  principal, 
nor  can  the  sureties  go  behind  such  judg- 
ment and  relitigate  a  question  already  de- 
termined. Charles  v.  Haskins,  14  Iowa,  471. 
83  Am.  Dec.  378.  The  court  said:  "Tbe 
principle  governing  is  that  tbe  liability  of 
the  surety  is  dependent  upon  that  of  the 
principal.  Though  not  a  party,  tbe  surety 
IS  not  a  stranger  to  the  judgment.  He  cove- 
nants that  his  ]>rincipa1  shall  discharge  cer- 
tain official  duties.  When  it  is  once  fairly 
determined  by  a  competent  judicial  tribunal 
that  there  has  been  a  breach  of  the  official 
undertaking,  the  liability  of  tbe  surety 
prima  facie  attaches,  whether  be  was  a 
party  to  tbe  action  adjudging  the  breach  or 
not.  In  an  action  against  him,  the  surety 
may  show  fraud  or^collusion  in  obtaining 
the  judgment  agains't  the  principal,  or  he 
may  show  a  mistake  in  tbe  amount,  or  that 
it  has  been  paid.  .  .  .  And  as  the  surety 
oould  claim  tbe  benefit  of  a  judgment  in 
favor  of  his  principal,  so  he  is  concluded, 
as  above  explained,  by  a  judgment  againit 

But  in  McConnell  v.  Poor.  113  Iowa,  133, 
62  L.R.A.  312,  84  N.  W.  gS8,  it  is  said  that 
the  fallacy  in  the  reasoning  in  the  last- 
mentioned  case,  as  well  as  Lowell  v.  Parker, 
infra,  on  which  it  was  based,  lies  in  sup- 
posing that,  because  the  surety  may  claim 
the  benefit  of  a  judgment  in  fa,.Tor  of  bis 
principal,  it  follows  that  he  is  concluded  by 
one  against^  him.  But  the  surety  is  dis- 
charged by  a,  finding  for  his  principal,  not 
owing  to  the  creditor  being  estopped,  but 
for  the  reason  that  it  establishes  the  ab- 
sence oF  liability  of  the  principal;  and,  if 
he  is  not  liable,  tbe  surety  cannot  be,  as 
his  obligation  is  merely  incidental  to  that 
of  the  principal.  Besides,  the  discharge  of 
the  principal  does  not  always  release  the 
surety.  If  tbe  former  be  an  infant  when 
executing  an  instrument,  and  is  discharged 
on  that  ground,  tbe  surety  may  yet  be  held. 

Tbe  judgment  in  an  original  action 
against  a  sheriff  is  conclusive  on  tlie  sure- 
ties in  an  action  on  the  bond.  Pico  v.  Web- 
ster, 14  Cal.  202,  73  Am.  Dec.  047. 

In  tbe  absence  of  fraud,  a  judgment 
against  a  constable  for  wrongful  attachment 
settles  conclusively-  against  bis  sureties,  as 
well  as  himself,  not  only  the  right  of  the 
plaintiff   to   recover   against  him,   but   tho 
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unouBt  of  tlie  damagsa.  Tracy  v.  Goc>dvrin, 
5  Allen,  409. 

A  judgment  against  a  constable  for  con- 
version of  attached  property  ia  conclusive 
against  hie  suretiea  in  an  action  on  the 
bond  conditioned  that  the  officer  should 
fuHj  perform  all  duties  of  a  constable  in 
the  service  of  all  civil  processes  which 
might  be  committed  to  him.  Dcnnle.  v. 
Smith,  129  Mass.  143. 

In  an  action  against  sureties  on  a  sher- 
iff's bond,  to  recover  moneys  paid  to  the 
ahertlT  through  a  deputy,  on  a  writ  of  fieri 
facias,  a  judgment  upon  proceedings  by 
scire  facias  againBt  sureties  on  the  writ  of 
error  bond,  in  a  cause  in  which  it  was  held 
that  payment  to  the  deputy  was  pro  (onto 
a  discharge  of  the  judgment,  was  held  con- 
clusive, notice  having  been  given  to  the 
sheriff's  sureties.  McBroom  v.  The  Gov- 
ernor, 4  Port.  (Ala.)   BO. 

The  sureties  on  a  sheriff's  bond,  against 
whom  a  summary  judgment  upon  motion 
for  failure  to  return  an  execution  has  been 
rendered,  under  a  statute  authorizing  judg- 
ment  to  be  rendered  against  sureties  with- 
out notice  when  the  principal  is  notifled, 
cannot  in  equity  controvert  the  conclusive- 
neas  of  such  judgment,  the  statute  appear- 
ing to  indicate  a  legislative  intention  that 
the  litigation  in  that  class  of  cases  should 
be  confined  to  the  plaintiff  in  execution  and 
the  sheriff.    McClure  v.  Colclough,  5  Ala.  65. 

Where  the  owner  recovers  judgment 
against  the  ofllcer  because  of  the  wrongful 
seizure  of  property,  for  the  value  of  the 
property  seized,  the  judgment  is  conclusive 
against  the  sureties  on  the  official  bond  in 
an  action  on  the  bond,  as  to  the  ownership 
of  the  property  at  the  time  of  its  seizure, 
and  the  amount  of  the  damages  and  costs 
sustained  by  the  owner  by  reason  thereoT, 
in  the  absence  of  a  showing  that  the  court 
was  without  jurisdiction,  or  that  the  judg- 
ment was  procured  by  fraud  or  collusion. 
Thomas  v.  Markmann,  43  Neb.  823,  62  N. 
\V.  206.  To  the  same  effect,  I«wis  v.  Mills, 
i7  Neb.  010,  09  N.  W.  817.  But  these  cases 
were  overruled  in  Barker  v.'  Wlleeler,  00 
Neb.  470,  83  Am,  St.  Rep.  541,  83  N.  W. 
678.     See  infra.  111.  f. 

A  judgment  against  a  sheriff  for  failure 
to  pay  over  money  received  on  execution  is 
conclusive  against  the  sureties  on  his  recog- 
nizance, and  dispenses  with  any  evidence 
of  request  before  suit,  necessary  by  the 
condition  of  the  recognizance.  McMicken  v. 
Com,  58  Pa.  213. 

In  an  action  by  a  sheriff  against  his 
deputy  on  his  official  bond  for  indemnity 
a^inst  the  liability  for  not  returning  an 
execution,  it  is  suflicient  to  introduce  the 
proceedings  against  the  sheriff  from  the  files 
and  minutes  of  the  court,  without  showing 
their  regularity.  Halt  v.  Luther,  13  Wend, 
491. 

A  judgment  against  a  constable  for  an 
official  default  conclusively  establishes  that 
fact  in  a  proceeding  ajininst  his  bail. 
Eagles  v.  Kern,  5  Whart.  144.  i 

A  judgment  against  a  constable  for  de- 1 
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Fault  in  e.^ecutin^  process  prevents  the  sure- 
ties on  his  official  bond  from  setting  up  the 
defense  that  the  constable  had  been  removed 
within  twenty  days  from  the  receipt  of  the 
writ,  and  hence,  not  having  the  time  nl' 
lowed  by  law  for  executing  it,  was  thereby 
discharged.     Musselman  v.  Com.  7  Pa.  240. 

A  judgment  against  a  constable  is  conclu- 
sive against  his  sureties  as  to  his  miscon- 
duct and  the  extent  of  the  damage  sustained 
by  the  plaintiff.  Mssser  v.  Strickland,  17 
Serg.  &  B.  354,  17  Am,  Dec,  688. 

Where  there  was  a  judgment  against  the 
estate  of  a  sheriff  for  moneys  which  he  had 
collected  on  execution,  but  had,  failed  to 
turn  over,  it  was  held  that  the  sureties  of 
the  sheriff,  although  not  parties  to  the  pro- 
ceeding, were  concluded  thereby  as  to  all 
defenses  which  the  sheriff's  administrator 
might  have  interposed.  The  sureties  cannot 
inquire  whether  the  execution  was  season- 
ably delivered,  whether  it  was  returned,  or 
whether  the  claim  was  barred  by  the  statute 
of  limitations.    Tute  v.  James,  50  Vt.  124. 

In  an  early  Pennsylvania  case,  it  was  held 
that  the  sureties  on  the  official  bond  of  the 
sheriff  cannot  be  concluded  by  the  judgment 
against  the  sheriff  in  an  action  of  trover  for 
wrongful  seizure  of  goods,  on  the  theory 
that,  inasmuch  as  the  sheriff  is  bound  by 
the  judfiment,  in  a  joint  action  against  the 
sheriff  and  the  sureties  on  the  bond,  the 
sureties  must  be  likewise  bound.  Carmaek 
V.  Com.  6  Binn.  184.  The  court  said :  "This 
is  a  very  subtle  attempt  to  cut  off  the  secu- 
rities from  all  possibility  of  being  beard; 
but  it  is  too  unreasonable  to  be  sanctioned 
by  the  law.  It  is  much  more  just  to  say 
that,  the  plaintiffs  having  thought  proper  to 
join  the  sheriff  in  this  action  with  other 
persons  not  parties  to  the  action  of  trover, 
they  have  thereby  relinquished  the  estoppel 
against  the  sheriff,  because  that  estoppel 
caimot  be  insisted  on  without  injustice  to 
the  other  defendants." 

But  in  Masser  v.  Strickland,  supra,  Hus- 
ton, J.,  in  referring  to  official  bonds  of  con- 
stables, said ;  "These  official  bonds  are  al- 
ways joint  and  several.  If  the  oRicer  is 
sued  Urat,  and  a  judgment  obtained  against 
him,  and  on  failure  of  obtaining  satisfac- 
tion, suits  are  brought  against  the  sureties. 
I  apprehend  judgment  could  not  be  obtained 
for  a  larger  sum  against  them  than  had 
been  recovered  against  the  officer.  The  ver- 
dict and  judgment  against  him  might  be 
used  by  tiiem  to  limit  the  extent  of  the 
plaintiff's  claim ;  if  it  could  not,  the  case 
of  sureties  would  be  alarming.  The  plain- 
tiff's demand,  as  shown  by  his  execution, 
may  be  large.  The  sheriff  alone  can  show 
how  much  of  the  defendant's  goads  he 
found;  whether  those  goods  were  in  whole 
or  in  part  subject  to  claims  for  rent,  or  to 
prior  levies  on  otiier  executions  in  the  hands 
of  the  same  or  a  different  oRicer.  If  any 
money  were  paid  the  plaintiff,  this,  and  the 
evidence  of  it,  must  be  peculiarly  within 
the  knowledge  of  the  sheriff.  A  judgment 
against  him  for  a  small  sum  must  then 
protect   his   sureties   from   paying   a   mu«h. 
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Iftrger,  and  it  tbe  judgment  is  evidence  to 

6rot«ct  them,  it  miut  be  evidence  against 
lem;  not  conclusive  id  all  respects  for  they 
may  plead  non  est  Jactuirt  to  the  bond,  a 
release,  the  statute  of  limitations,  etc.,  but 
conclusive  either  for  or  against  them  of  the 
fact  that  the  officer  has  not  performed  his 
duty,  and  of  the  damage  for  which  he  and 
Ilia  bail  are  liable."  It  was  said  that  the 
opinion  in  the  Carmack  Case  could  be  left 
for  consideration  when  a  case  on  a  sheriff's 

In  following  the  Maaaer  Case  the  court 
in  Evans  v.  Com.  8  Watts,  398,  34  Am. 
Dec.  477,  said;  "Seeing  then  that  it  has 
become  the  settled  rule  of  the  law  in  regard 
to  the  sureties  in  a  constable's  bond,  that 
a  judgment  obtained  in  a  suit  brought 
against  tbe-  constable  alone,  for  oflicial  mis- 
conduct or  neglect  of  duty,  will  bind  and 
lie  conclusive  upon  them,  though  not  noti- 
fied of  the  suit,  they  must  be  presumed  to 
have  known  that  such  was  the  law,  when 
they  entered  into  the  bond;  and  it  must 
therefore  be  taken  as  a  part  of  their  obliga- 
tion or  agreement,  that  they  were  willing 
to  be  HO  bound  and  concluded,  as  often  as 
judgment  should  be  so  obtained  against 
their  principal;  and  hence  those  who  have 
become  sureties  for  constables  since  the  es- 
tablishment of  the  rule  in  this  respect  can 
have  no  reason  to  complain  of." 

Under  a  statute  providing  that  the  party 
claiming  to  have  been  injured  by  the  oRicial 
misconduct  of  tbe  shertlT  ehal'l  first,  and 
before  resorting  to  the  recognizance,  estab- 
lish his  claim  by  obtaining  a  judgment 
at^inst  the  sheritt  for  his  damages  result- 
ing from  such  misconduct,  and  show  a  fail 
ure  to  collect  the  same  of  him ;  and  that, 
on  the  return  of  the  writ  of  scire  faciaEi. 
the  court,  unless  satiafactory  cause  be 
shown  to  the  contrary,  shall  render  jud;: 
ment  against  such  sherifl  and  his  sureticK 
in  favor  of  the  creditor,  for  the  -amount 
of  such  judgment  and  all  charges,  with  in- 
terest and  costs:  and  that  in  all  cases  where 
the  original  judgment  against  the  sherifl 
was  rendered  by  default,  and  scire  facias 
brought,  as  before  provided,  the  sureties 
may  make  any  defense,  and  take  any  advan- 
tage in  the  scire  facias,  which  the  principal 
might  by  law  have  made  or  taken  in  the 
original  action. — it  wa^  held  that  it  was  the 
intention  of  t^e  legislature  that  the  judg- 
ment against  the  sheriff  should  be  conclu- 
sive of  the  claimant's  right  to  a  judgment 
nt-ainst  the  sheriff  and  his  sureties,  in  the 
scire  facias,  as  against  all  defenses  that  the 
slieriff  might  have  urged  in  defense  of  the 
suit  sgainst  him  alone.  Bradlev  v.  Cham- 
l«;rlin,  35  Vt.  277. 

On  the  other  hand,  it  has  been  held  that 
a  judgment  against  a  sheriff  is  not  conclu- 
sive against  the  sureties  on  his  olficinl  bond. 
Munford  T.  Nottowav,  2  Rand.  (Va.)  313. 
r.reen.  J.,  in  his  opinion,  said  that  the  cred- 
itor cannot  complain  of  the  burden  of  prov- 
ing his  case  repeatedly  in  different  suits 
ngillnst  the  principal  and  his  sureties,  for 
gcnernilv  he  can,  if  he  will,  convene  them 
-10  L.R,A.(X.R.) 
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one  suit  and  so  avoid  that  inoou- 


A  surety  on  a  sheriff's  bond  is  not  con- 
cluded by  the  judgment  against  the  sheriff 
for  failure  to  return  an  execution.  "The 
Governor  v,  Shelby,  2  Blackf.  26. 

The  order  or  judgment  of  amercement 
against  a  sheriff  is  not  res  judicata  b«  to 
the  sureties,  so  as  to  preclude  tbe  latter 
from  setting  up  as  a  defense  any  matter 
that  occurred  previous  to  tbe  entering  of 
the  judgment.  Graves  v.  Bulkley,  25  Kan. 
249,  37  Am.  Rep.  249. 

A  judgment  against  a  sheriff  arising  out 
of  the  breach  of  duty  at  a  sale  under  a  ft. 
fa.  is  not  res  judicata  against  his  sureties, 
and  does  not  conclude  them  as  to  the 
amount  of  the  sheriff's  liability  for  which 
they  are  to  respond.  Mullen  \.  Scott,  0 
La.   \nn.  ]73. 

A  suret}'  on  a  constable's  bond  may  im- 
peach the  judgment  against  his  principal 
by  showing  that,  by  reason  of  want  of  legal 
service  of  a  writ,  the  latter  had  no  legal 
notice  of  the  action,  and  that  the  court 
rendering  the  judgment  Ihus  had  no  juris- 
diction of  tbe  caae.  Fall  River  v.  Riley, 
UO  Mass.  488,  5  N.  E.  481.  The  court 
said:  "The  surety  on  a  bond,  who  may, 
by  his  contract,  be  responsible  for  the 
amount  of  such  a  judgment,  is  not  a  party 
ti  the  original  suit,  nor  privy  there'to,  and 
cannot,  by  the  rules  of  law,  review  or  re- 
verse it.  He  may  therefore  impeach  it  in 
a  suit  against  himself,  and,  without  revers- 
ing it,  show  that  it  was  invalid  for  want 
of  jurisdiction  over  the  defendant." 

By  some  courts  it  is  held  that  the  judg- 
ment against  tbe  sheriff  for  acta  constitut- 
ing a  breach  of  his  ofliciBi  bond  is  only 
prima  facie  evidence  against  his  sureties. 
Ifursey  v.  Martv,  fll  Minn.  430,  63  N.  W, 
lOBO. 

The  record  of  a  suit  against  a  sheriff  for 
his  default  is  prima  facie  evidence  against 
his  sureties,  although  they  were  not  partiea 
thereto.     Carr  v.  Meade,  77  Va.  142. 

A  judgment  against  a  sheriff  Is  prima 
facie  evidence   against   the  sureties   on  hia 


sureties  may  interpose  any  defense  that 
they  may  have,  and  be  fully  heard  on  the 
merits.  Beauchaine  v.  McKmnon,  55  Minn. 
■■lis,  43  Am.  St.  Rep.  500,  58  N.  W.  1005. 
Tlie  court  admitted  that  the  rule  declaring 
judgments  against  principals  on  official 
bonds  ineffectual  as  against  sureties  to  be 
more  easily  sustained  on  principle.  "In 
fact,"  said  the  court,  "the  prima  facie  doc- 
trine has  less  to  justify  it  than  that  which 
make*  a  judgment  against  the  principal  con. 
elusive  upon  his  sureties,  except  where  there 
has  been  fraud  and  collusion.  There  is 
some  difllcLilty  in  standing  upon  tbe  middle 
ground  of  presumption." 

A    rule    nb^lute    against    the    sheriff    is 

ima  facie  evidence  only  against  his  sure- 

!%.     Taylor  v,  Johnson)  17  Ga.  521.     But 

the   court   declared   that   it   waa   somewhat 

difficult  to  perceive  upon  what  principle  tbe 

nile  rests.  >  , 
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Upon  an  action  on  a.  sheriff's  bond  after 
k  rule  abaolute  agninBt  him,  tlie  sureties 
can  set  up  an?  defuse  to  the  action  which 
the  eheriif  could  )iave  urged  to  the  rule. 
Watts  V.  Colquitt,  86  Ga.  492. 

A  judgment  of  amercement  against  a 
sheriff  is  not  conclusive  upon  his  sureties 
in  a  subsequent  suit  upon  his  olGcial  bond, 
but  is  prima  facie  evidence  only.  Fire  Asso. 
of  Philadelphia  y.  Buby,  49  Neb.  584,  09 
N.  W.  939. 

In  rebutting  the  prima  facie  evidence 
against  the  sureties  furnished  bv  a  judg- 
ment of  amercement  aj^inst  a  sheriff,  the 
former  are  not  limited  to  showing  fraud, 
collusion,  or  mistake  in  the  rendition  of  the 
judgment,  but  the  original  facts  are  open 
to  inquiry.     Fay  v.  Edmiston.  26  Kan.  431). 

The  record  of  a  proceeding  in  amercement, 
while  not  competent  against  the  sheriff's 
sureties  to  prove  the  default,  is  competent 
to  prove  the  extent  of  the  amercement  itself. 
The  Governor  v.  Montfort,  23  N.  C.  (1  Ired. 
L.)   155. 

A  sheriff's  sureties  in  an  action  on  the 
band  may  show  that  a  judgment  of  amerce- 
ment was  either  fraudulently  or  improperly 
obtained  against  their  principal.  State  e\ 
rel.  Parker  v.  Woodside,  20  N.  C.  (7  Ircl 
L.1   296. 

In  Crawford  v.  Word,  7  Ga.  445,  a  sheriff 
having  failed  to  levy  an  execution,  and  a 
rule  absolute  having  been  granted  against 
him  for  the  amount  of  the  plaintiff's  debt 
in  consequence  of  his  neglect  of  duty,  it  was 
conceded  that  the  rule  against  the  sheriff 
was  presumptive  evidence  only  against  the 
Becunties;  and  that  they,  wh'en  sought  to 
be  made  chargeable  therefor,  might  set  up 
any  defense  which  the  sheriff  himself  could, 
in  answer  to  the  original  rule  which  was 
taken  against  him. 

A  final  statutory  settlement  with  a  sheriff 
should  be  at  least  prima  facie  evidence 
against  the  sureties,  and  a  judgment  against 
the  sheriff  for  the  amount  due  thereunder 
{■  some  evidence  against  the  sureties,  and 
in  the  absence  of  countervailing  testimony, 
the  proceedings  and  judgment  against  the 
sheriff  authorize  a  judgment  against  the 
sureties  so  far  as  the  amount  is  concerned, 
Grayham  v.  County  Ct.  9  Dana,  18i. 

A  judgment  against  a  constable  for  the 
wrongful  taking  and  carrying  away  of 
property  under  color  of  office,  if  not  ob- 
tained by  fraud  or  collusion,  is  prima  facie 
evidence  against  bis  sureties  in  an  action 
on  the  bond.  Lowell  v.  Parker,  10  Met.  300, 
43  Am.  Dec.  438. 

In  an  action  on  a  constable's  bond,  judg- 
ment against  the  officer  for  neglect  to  return 
an  execution  is  prima  facie  evidence  of  the 
amount  for  which  the  surety  is  liable.  Car- 
penter V.  Doody.  1  Hilt,  40.^. 

A  judgment  against  a  sheriff  for  conver- 
sion is  only  prima  facie  evidence  against 
his  sureties,  which  may  be  overcome  by  com- 
petent proof  in  an  action  against  the  sure- 
ties on  the  bond.  Connor  v.  Corson,  13  S. 
D.  550,  83  N.  W.  588. 

The  record  of  a  recovery  against  a  sher- 
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iff  alone,  for  moneys  received  in  bis  official 

capacity  and  converted,  is  admisEible  against 
his  sureties  without  proof  of  notice  of  the 
pendency  of  the  suit  against  him,  and  an 
opportunity  to  defend,  and  is  prima  facie 
evidence  of  the  breach  of  the  conditions  of 
the  bond.  State  ex  rel.  Coleman  v.  Casou, 
11  S.  C.  392. 

A  judgment  against  a  sheriff  for  wrong- 
ful levy  is  prima  facie  evidence  against  bia 
sureties,  not  parties  to  the  action.  People 
use  of  Norris  v,  Mersereau,  74  Mich.  687, 
42  N.  W.  163. 

Other  courts  hold  that  a  judgment  against 
the  sheriff  is  no  evidence  whatever  against 
the  sureties  in  an  action  on  the  official  bond. 

In  an  action  on  the  official  bond  of  a  con- 
stable, a  judgment  against  the  officer  for 
ofTicial  misconduct,  in  an  action  to  which 
the  sureties  are  not  parties,  is  not  even 
prima  facie  evidence  against  them.  The 
burden  is  upon  the  plaintiff  to  establish  tha 
facts  constituting  the  misconduct  in  an  ac- 
tion on  the  bond.  Rodini  v.  Lytle,  17  Mont. 
448.  52  L.R.A.  105,  43  Pac.  601.  The  court 
said:  "If  we  hold  that  a  judgment  against 
the  principal  is  conclusive  or  prima  facie 
evidence  against  the  sureties,  the  sureties 
arc  oblif>ed  to  start  in  an  action  wjth  a 
presumption  of  liability  against  them.  The 
ordinary  rule  of  law  ts  that  the  plaintiff 
must  prove  his  case  by  evidence;  but,  if  a 
judgment  against  the  principal  is  evidence 
against  the  sureties,  the  affirmative  of  the 
case  is  thrown  upon  the  defendants.  They 
must  take  the  burden  of  proof.  Instead  of 
the  plaintiff  proving  his  case,  the  defend- 
ants are  placed  in  a  position  of  being 
obliged  to  prove  their  nonliability.  In 
analogy  to  a  criminal  case,  the  deFendants 
would  be  obliged  to  prove  their  own  inno- 
cence. Defendants,  in  such  a  position,  would 
be  required  to  prove  that  their  principal, 
tho  constable,  had  not  been  guilty  of  mis- 
conduct in  his  office.  They  would  be  obliged 
to  prove  that  he  had  faithfully  performed 
the  duties  of  bis  oSice.  It  appears  to  us, 
however,  that  the  proof  should  come  from 
the  other  side;  that  the  plaintiff  should  be 
required  to  prove  against  the  sureties  that 
the  constable  bad  not  faithfully  performed 
the  duties  of'his  office." 

In  Lucas  v.  The  Governor,  B  Ala.  82B, 
Goldthwaite,  J.,  in  referring  to  the  decisions 
holding  a  judgment  against  a  sheriff  to  be 
prima  facie  evidence  against  the  sureties, 
said  that  it  was  impossible  to  perceive  on 
what  principle  they  rest.  "Doubtless," 
said  he,  "there  are  cases  where  the  acts  or 
admissions  of  the  sheriff  have  the  effect  to 
bind  bis  sureties;  but  it  will  probably  be 
ascertained,  whenever  these  are  necessary  to 
be  examined,  that  the  acts  and  admissions 
are  a  part  of,  or  immediately  connected 
with,  his  official  duty.  The  case  of  a  judg- 
ment against  him  is  certainly  not  of  this 
discription;  and  we  can  conceive  of  no 
reason  why  it  should  have  any  effect  against 
his  sureties,  unlpss  tliey  are  concluded  by  it. 
If  such  a  judgment  is  prima  facie  evidence, 
anyone  will  perceive  the  difficulty  there  is 
rebutting   it;   and   why  should  any  greater 
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effect  be  given  to  a  judgment  obtained  by  de- 
fault against  &  sheriff,  or,  b;  his  confeseion, 
ft^inst  his  surety,  wben  It  is  certain  that 
his  confession,  by  itself,  would  not  be  bo  I 
Tbe  judgment  against  the  sheriff  is  not 
essential  in  this  state,  to  enable  the  party 
to  proceed  against  the  surety,  and  therefore 
wemB  to  have  no  bearing  in  an  action  upon 
bis  bond.  It  may  be  remarked  that  the 
case  of  a  sheriff  is  entirely  different  from 
that  of  an  administrator  and  guardian,  in- 
asmuch as  a  part  of  tbeir  duty  is  tbe  settle- 
ment with  the  court." 

A  judgment  against  a  sheriff  for  a  breach 
of  his  duty  is  not  evidence  against  the  sure- 
ties on  his  oflicial  bond,  to  prove  tbe  breach 
thereof.  McDowell  v,  Burwell,  4  Rand. 
(Va.)  317. 

A  judgment  in  an  action  against  a  sheriff 
for  a  false  return  to  an  execution  does  not 
affect  his  sureties  when  a  common-law  action 
is  brought  on  tbe  bond.-  Lucad  t.  Tbe  Gover- 

A  judgment  a^inst  a  sheriff  on  a  mo- 
tion to  pay  over  money  ia  not  sufficient 
evidence  as  against  the  surety  to  establish  a 
breach  of  the  bond,  or  the  amount  of  dam- 
ages, since  the  surety  is  not  a  party  there- 
to. Carmichael  v.  The  Governor,  3  How. 
(Miss.)   230. 

A  judgment  in  an  action  on  an  official 
bond  of  a  eonstable.  where  it  is  unnecessary 
to  sue  the  principal  first,  is  never  con- 
clusive or  prima  facie  evidence  in  favor  of 
the  plaintiff  of  the  facts  which  are  essen- 
tial to  its  recovery.  Berry  v.  Schaad,  60 
App.  Div.  132,  63  N.  Y.  Supp.  34B. 

It  is  well  settled  in  Now  York  that,  in  an 
action  on  a  marnharB  bond,  a  judgment 
against  the  marshal  for  a  conversion  or  nr 
unlawful  levy  is  neither  conclusive  nor 
prima  facie  evidence  against  the  surety  of 
the  facta  essential  to  the  recovery.  V, 
Loewer's  Gambrinus  Brewery  Co.  v.  Lit- 
hauer,  43  Misc.  633,  88  N.  Y.  Supp.  372. 

That  a  statute  makes  it  necessary  to  show 
as  a  condition  of  maintaining  an  action 
against  a  surety  on  a  marshal's  bond,  that 
a  judgment  has  been  recovered  against  tbe 
marshal,  and  an  execution  issued  and  re- 
turned wholly  or  partly  unsatisfied,  and 
leave  given  to  prosecute  tbe  bond,  does  not 
make  a  judgment  against  a  marahal  evi- 
dence against  the  surety  of  anything  more 
than  the  fact  that  the  judgment  has  been 
obtained.    Ibid. 

A  judgment  obtained  against  a  sheriff  for 
a  false  return  is  not  evidence  of  such  de- 
fault against  the  sureties  on  his  official  bond 
conditioned  that  he  shall  "well  and  faithful- 
ly, in  all  things,  perform  and  execute  the 
office  of  sheriff,"  since  the  surety  on  such  a 
bond  has  not  agreed  that  bis  principal  shall 
pay  any  judgment  whatever.  In  this  respect 
the  sheriff's  oflicial  bond  is  different  from  an 
administrator's  bond.  People  ei  rel.  Tuthill 
V.  Russell,  25  Hun,  524. 

b.  Of  executorn  and  admlnintratorB, 

By  the  weight  of  authority,  it  results 
from  the  nature  of  the  obligation  entered  in- 
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I  by  a  surety  o 


administrator's  or  eicec- 
utors  bond,  that  he  is  bound  and  concluded 

by  the  judgment  against  his  principal,  in 
the  absence  of  fraud  or  collusion;  and  tlie 
judgment  against  the  principal  in  svich  ac- 
tion is  res  judicata,  and  cannot  be  collater- 
ally attacked  in  the  action  on  tbe  bond.  Ne- 
vitt  V.  Woodburn,  100  111.  203.  52  Am.  St. 
r.ep.  315,  43  N.  E.  385,  affirming  68  111.  App. 
346, 

'ITie  surety  cannot,  in  an  action  on  the 
bond,  attack  a  decree  made  against  an  ad- 
ministrator for  whose  fidelity  to  his  trust 
bf.  has  bound  himself.  Storall  v.  Banks.  10 
Wall.  583,  IB  L.  ed.  1036. 

The  sureties  on  an  administrator's  bond 


526,  69  Pac.  803. 

Tbe  final  decree  o:  distribution  of  the 
county  court  is  conclusive  against  the  bonds- 
man nn  well  as  the  administrator.  Sjoli  v. 
Hogenson,  Ifl  N.  D.  82,  122  N.  W.  1008. 

Sureties  upon  an  administrator's  bond  are 
bound  and  concluded  by  the  decree  against 
their  principal  primarily  and  to  the  same 
extent  as  their  principal  is  bound.  Crook 
V.  Newborg,  124  Ala.  479,  82  Am.  St  Rep. 
100,  27  So.  432. 

An  order  of  the  eountv  court  requiring  an 
executor  to  pay  over  tfie  money  due  is  ns 
conclusive  upon  the  sureties  as  upon  the 
principal.     People  v.  Stacy,  11  III.  App.  Sna. 

A  decree  of  the  orphans'  court  against  the 
administrator  is  conclusive  on  his  sureties. 
Holley  V.  Acre,  -23  Ala.  603;  Garber  v.  Com. 
7  Pa.  265;  Com.  use  of  Krehs  v.  Ruhl,  1»9 
Pa.  40,  48  Atl.  fl05. 

It  is  well  settled  in  Missouri  that  a  sutt 
on  the  administration  bond  can  be  main- 
tained against  tbe  sureties  of  an  administra- 
tor who  has  been  ordered  to  pay  over  money 
by  the  probate  court,  and  that  the  judgment 
of  that  court  against  the  administrator  is 
conclusive  against  his  sureties.  State  ex 
rel.  Frost  v.  Creusbauer,  08  Mo.  254. 

An  order  of  the  court  directing  the  exec- 
utor to  pay  over  a  sum  of  money,  made  by 
a  court  of  competent  jurisdiction  and  un- 
appealed  from,  and  not  set  aside  for  fraud 
or  otherwise,  if  conclusive  upon  the  exec- 
utor, is  conclusive  upon  his  sureties  also. 
State  ex  rel.  Richardson  v.  James,  82  Mo. 
500. 

There  is  but  one  exception  in  Missouri 
to  the  rule  of  the  conclusiveness  which  at- 
tends a  final  settlement,  and  that  is  when 
an  action  is  brought,  either  on  the  admin- 
istration bond  or  otherwise,  for  waste  or 
miEimanafrement  where  the  eatnte  proves  in- 
solvent (]  Wagner,  Stat.  p.  IIH,  g  6),  in 
which  case  the  settlement  is  to  be  held  con- 
clusive only  so  far  as  the  administrator  "haa 
applied  the  assets  pursuant  to  the  appor- 
tionment made  by  the  court  for  the  pavment 
of  debts."  Id.  g  7.  Woodworth  t.  Wood- 
worth.  70  Mo.  601. 

A  judgment  against  an  administrator  in 
a  probate  proceeding,  fixing  the  indebted- 
ness to  the  estate,  is  conclusive  against  hia 
sureties.  Kenck  v.  Parchen,  22  Mont.  518, 
74   Am.   St.   Rep.   025,   57   Pac.   94. 
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An  order  of  removal  ot  an  administrator, 
valid  -jie  to  him,  is  valid  as  to  his  sureties. 
Kellj  V.  West,  80  N.  Y.  139. 

The  general  settlement  of  an  administra- 
tor'B  account  is  conclusive  upon  the  sureties 
on  his  bond.  Altman  v.  Hofeller,  152  N.  ¥. 
498,  46  N.  E.  961. 

The  final  settlement  of  the  accounts  of  an 
executor  is  conclusive  upon  his  bondsmen. 
Thompson  v.  Dekum,  32  Or.  506,  62  Pac. 
517.  T55. 

A  settlement  or  allowance  of  an  executor's 
account,  by  a  countj  court  having  jurisdic- 
tion tliereof,  is  binding  upon  the  executor's 
auretiea.  Wallber  T.  Wilmanns,  116  Wis. 
246,  93  N.  W.  47. 

A  surrogate's  order  fixing  the  amount  of 
Ml  administratrix's  defalcation  binds  the 
sureties  as  well  as  the  administratrix.  Pow- 
er T.  Bermester,  34  N.  Y.  S.  R.  718,  12  N.  Y. 
Supp.  26. 

A  certificate  which  determined  the  claim- 
ant's  right  to  costs  in  an  action  brought  b^ 
him  against  the  estate  is  a  binding  adjudi- 
cation against  the  sureties  of  the  adminis- 
trator. Re  Gall,  42  App.  Div.  256,  69  N. 
T.  Supp.  254. 

A  iudpnent  entered  by  a  county  court  up- 
on the  final  accounting  of  an  executor  is 
eonctuatve  against  the  bondsman  as  well  as 
the  executor,  and  as  against  the  bondsman 
imports  verity,  and  is  not  merely  prima 
facie  evidence  of  its  contents.  Joy  v.  Elton, 
9  N.  D.  428.  83  N.  W.  875. 

Tlie  sureties  on  an  administrator's  bond 
cannot  attack  collaterally  a  judgment  of  the 
probate  court  against  the  administrator  up' 
on  a  final  settlement  and  accounting  by 
their  principal,  for  whose  fidelity  to  his 
trust  they  have  obligated  themselves.  Greer 
v.  McXeal,  11  Okla.  628,  6B  Pac.  893. 

Prior  to  1844,  a  judgment  against  an  ad- 
ministrator in  North  Carolina  was  no  evi- 
dence whatever  againiA  the  sureties,  not 
parties  thereto,  as  to  the  assets.  State  ex 
rel.   Brown  T.  Pike,  74  N.  C.   531, 

The  North  Carolina  statuU  of  1B44  (Bat- 
tle's Rcvisal,  Chap.  43,  %  10)  provides  "that 
in  actions  brought  upon  official  bonds  ot  ad- 
ministrators and  others  there  named,  'when 
it  may  be  necessary  for  the  plaintiff  to 
prove  any  default  of  the  principal  obligors, 
any  receipt  or  acknowledgement  of  such  obli- 
gors, or  any  other  matter  or  thing  which  by 
law  would  be  admisaible  and  competent  for 
or  toward  proving  the  same  as  against  bim, 
shall  in  like  manner  be  admissible  and  eom- 
pel«nt  against  all  or  any  of  his  sureties  who 
may  be  defendants  with  or  without  him  in 
said  action.'  "  Under  this  statute  a  judg- 
ment against  the  principal  is  conclusive 
against  tlie  surety.   Ibid. 

The  general  law  is  that  a  judgment 
against  an  administrator  or  executor  for 
a  debt,  or  a  decrease  ot  a  balance  in  his 
hands,  is  conclusive  upon  the  sureties  in 
his  bond,  though  they  are  not  parties.  Crim 
V.  England,  46  W.  Va.  480,  76  Am.  St.  Eep. 
826,  33  S..E.  310. 

A  judgment  against  the  executors  of  a  de- 
ceased executor  is  conclusive  against  the 
sureties  on  his  bond,  although  thej  were  not 
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partio!!  to  tlie  action.    Biggins  v.  Baiscli,  107 
Cal.  210,  40  Pac.  333. 

A  decree  of  the  distribution  entered  in  the 
Huperior  court,  and  the  order  of  the  court 
in  passing  upon  and  proving  the  account  of 
~~   executor,  are,   in  the  absence  of  fraud. 


binding   upon    the    sureties,   although    they 
were  not  parties  to  the  proceeding.    Treweek 
Howard,  105  Cal.  434,  30  Pac.  S 


A  decree  of  the  orphan's  court  vacating  a 
prior  decree  of  distribution,  and  ordering 
a  new  distribution,  is  binding  on  the  admin- 
istrator's sureties,  though  they  were  not 
heard  in  the  proceeding  in  which  it  was 
made.  Yung's  Estate,  199  Pa.  36  48  Atl. 
892. 

A  judgment  against  an  administrator  in 
settlement  of  his  Accounts  is  conclusive 
against  a  surety  who  was  a  party  to  the 
proceeding.  Clark  v.  Newman,  20  Ky.  L, 
Rep.  1339,  49  S.  W.  310. 

Where  the  surety  on  the  executor's  bond 
is  cited  to  appear  and  show  cause  why  the 
complainant  should  not  have  leave  to  sue 
on  the  bond,  and  has  acquiesced  in  the  de- 
cision, he  is  bound  thereby,  and  cannot 
thereafter  attack  the  decree  against  the 
executor.  Clark  v.  Fredenburg,  43  Mich. 
263,  6  N.  W.  309. 

.  A  judgment  in  settlement  of  an  admin- 
istrator's account  is  conclusive  upon  the 
surety.  Williamson  v.  Howell,  4  Ala.  693. 
The  court  said  that  it  was  the  duty  of  the 
surety  where,  as  in  this  case,  his  principal 
was  insolvent,  to  attend  the  settlement  and 
protect  his  rights,  and  bis  failure  to  do  so 
could  be  considered  in  no  other  light  than 
gross  laches. 

Where  after  a  decree  has  been  rendered 
fixing  the  amount  due  from  an  executor  to 
a  legatee,  and  an  application  to  sue  on  the 
bond  is  made  by  the  legatee,  and  notice 
thereof  given  to  the  sureties  on  the  exec- 
utor's bond,  and  where,  at  the  time  of  the 
application,  the  sureties  bad  opportunity  to 
apply  for  leave  to  appeal,  but  did  not  do  so, 
it  was  held  that  they  could  not  in  an  action 
on  the  bond  attack  the  correctness  of  the 
decree  against  the  executor.  Holden  v. 
Lathrop,  66  Mich.  652,  32  N.  W.  879. 

But  in  Bobbins  v.  Burridge,  128  Mich.  25, 
87  N.  W.  93,  it  was  held  that  an  order 
granting  ieave  to  sue  on  the  bond  is  not  res 
judicata  of  plaintifTs  right  to  maintain  an 
action,  although  the  sureties  have  notice 
thereof  and  appear. 

It  has  been  held  that  the  doctrine  that 
the  surety  is  bound  by  a  judgment  against 
his  principal  does  not  apply  in  a  case  where 
the  surety  of  an  administrator  has  been  dis- 
charged by  a,  secret  agreement  between  the 
administrator  and  the  distributees  of  the 
estate,  that  be  might  use  the  moneys  of  the 
estate  to  carry  on  his  private  business. 
Brooks  T.  People,  16  III.  App.  670. 

Nature  of  obligation. 

■  In  a  California  case  it  is  said  that  as  a 
general  rule  sureties  upon  ofBcial  bonds  are 
not  concluded  by  a  decree  or  judgment 
against    their   principal,   unless   they    have 
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Jait., 


had  tlieir  da^  in  court  or  an  opportunity  to 
be  heard  in  their  defensei  but  administra- 
tion bonds  aeera  to  form  an  exception  to 
thia  general  rule,  and  the  sureties  thereon, 
in  respect  to  their  liability  for  the  default 
of  the  principal,  seems  to  be  classed  with 
auch  sureties  aa  covenant  that  their  prin- 
cipal sfaall  do  a  particular  act.  To  this 
class  belong  sureties  upon  bail  and  appeal 
bonds,  whose  liability  is  fixed  by  tlie  judg- 
ment against  their  principal.  This  distinc- 
tion seems  to  be  founded  upon  the  terms  of 
the  oblisfltioo  into  which  the  sureties  upon 
an  administration  bond  enter,  which  are 
that  their  principal  shall  faithfully  perform 
all  the  duties  imposed  upon  him  by  the  na- 
ture oE  his  trust,  and  will  account  for  and 
pay  over  all  money  which  may  come  into 
his  hands  pursuant  to  the  orders  and  de- 
<!Tees  of  the  probate  court.  The  account 
must  be  rendered  to  and  settled  by  the  court, 
and  the  money  must  be  paid  out  end  dis- 
tributed by  and  pursuant  to  the  orders  and 
decrees  of  the  court,  and  the  undertalcing  of 
the  sureties  is  that  their  principal  will  do 
all  this.  Irwin  v.  Backus,  25  Cal.  214,  35 
Am.  Dec.  125. 

In  holding  that  a  decree  of  a  probate 
irourt  settling  the  amount  due  tlie  estate 
from  an  executor  cannot  be  questioned  in  an 
action  on  the  bond,  the  court,  in  Probate 
Judge  V.  Quimby,  8!)  Me.  574,  36  Atl.  1049. 
said  that  the  sureties  in  signing  tlie  bond 
in  effect  stipulated  that  their  principal 
.  should  abide  and  perform  decrees  of  the 
court  upon  all  questions  between  him  and 
the  estate  within  the  court's  jurisdiction. 
They  did  not  stipulate  for  any  opportunity 
to  object  to  any  proceedings.  They  intrust- 
ed the  representation  of  their  principal's 
rights  and  interests  to  the  principal  him- 
self. As  well  might  the  sureties  upon  an 
appeal  bond  question  the  judgment  of  the 
appellate  court,  as  the  sureties  upon  a  pro- 
Mte  bond  question  the  decree  of  the  probate 
court  in  cases  within  its  jurisdiction.  This 
language  was  cited  with  approval  in  Shaw 
V.  Humphrey,  08  Me.  397,  BO  Am.  St.  Hep. 
S4a,  52  Atl.  TBS. 

In  Perkins  t.  Moore.  16  Ala.  6, it  is  said: 
"When  we  reflect  that  the  orphans'  court 
has  full  jurisdiction  to  make  final  settle- 
ments of  decedents'  estates,  and  to  decree 
the  payment  of  the  assets  to  those  en- 
titled either  as  distributees  or  legatees,  it 
must  be  apparent  that  when  such  decree 
is  rendered,  it  ie  conclusive  on  the  adminis. 
trator;  and  if  he  then  refuse  to  pay  the 
amount  thus  ascertained,  such  refusal  must 
be  a  breach  of  the  condition  of  his  bond, 
which  is,  that  he  will  perform  all  the  duties 
required  of  him  by  law  as  such  executor. 
And  if  there  has  been  a  breach  of  the  bond, 
and  the  amount  ascertained  to  which  the 
party  aggrieved  by  the  breach  is  entitled, 
by  a  judicial  proceeding  to  which  the  ad. 
ministrator  was  a  partr^  there  can  be  no 
reason  tor  requiring  further  proceedings  lie; 
fore  the  bond  can  1^  put  in  suit." 

Where  one  of  the  conditions  of  a  probate 
bond  is  that  the  administrator  shall  "pay 
any  balance  remaining  in  bis  bands  upon 
40'L.R.A.(N.S.) 


the  settlement  of  his  accounts  to  micb  per- 
sons as  the  court  shall  direct,"  hia  failure 
to  make   payment   according  to   the  decrea 

of  the  probate  court  is  a  breach  of  the  bond, 
and  such  decree  is  conclusive  upon  his  sure- 
ties. ■  White  V.  Weatherbee,  126  Mass.  450, 

A  judgment  for  a  specific  sum  of  money 
due  from  the  administrator  to  the  estate 
is  conclusive  upon  bis  sureties,  the  obliga- 
tion of  the  bond  being  "should  faithfully 
administer  said  estate,  account  for,  pay,  and 
deliver  all  money  and  property  of  said  es- 
tate, and  perform  all  other  things  touching 
said  administration  required  by  law,  or  the 
order  or  decree  of  any  court  having  juris- 
diction." This  obligation  does  not  arise 
out  of  the  relation  of  principal  and  surety, 
but  springs  from  the  express  stipulation  of 
the  bond.  State  use  of  Griffith  v.  Holt,  27 
Mo.  340,  72  Am,  Dec.  273. 

In  an  action  on  an  executor's  bond,  the 
sureties  are  concluded  by  an  order  of  the 
court  to  pay  over  money,  not  because  they 
were  parties  to  the  record,  as  was  their 
principal,  with  the  right  to  appeal  or  prose- 
cute a  writ  of  error,  but  because,  by  the 
stipulations  of  their  bond,  they  bound  them- 
selves to  the  performance  of  whatever  should 
he  required  of  their  principal  by  the  order 
or  sentence  of  any  court  having  jurisdic- 
tion.    Taylor  v.  Hunt,  34  Mo.  205. 

Where  an  executor  or  administrator  is 
required  by  the  statute  to  give  a  bond,  with 
suSkient  sureties,  on  condition  (1)  to  re- 
turn to  the  judge  a  true  and  perfect  inven- 
tory of  the  estate  of  the  deceased,  upon  oath, 
within  three  months  from  the  date  of  the 
bond;  (2)  to  administer  the  estate  accord- 
ing to  law;  (3)  to  render  an  account  within 
a  .vear:  and  (4)  to  pay  and  deliver  the  rest 
and  residue  of  the  estate  which  shall  be 
found  remaining  upon  the  account  to  such 
person  or  persons  as  the  judge,  by  his  de- 
cree according  to  law,  shall  limit  and  ap- 
point,—the  sureties  are  ooncluded  by  the 
decree  on  the  settlement  of  an  executor's  ac- 
count, since  they  by  such  bond  ars  privies 
thereto.  Probate  Judge  v,  Sulloway,  69 
N.  H.  611,  49  L-R.A.  347,  73  Am.  St.  Rep. 
619,  44  Atl.  720. 

Whenever  any  order  is  made  by  a  surro- 
gate in  respect  to  the  administration  of  an 
estate  cogniKahle  by  him,  which  concludes 
the  administrator,  the  sureties  of  the  latter 
are  also  concluded  by  it,  the  Condition  of  the 
bond  being  that  their  principal  "shall  obey 
all  orders  of  the  surrogate  of  the  city  of 
New  York  touching  the  administration  of 
the  estate  committed  to  her."  Baggott  v. 
Boulger,  2  Duer,  160. 

In  the  absence  of  fraud  or  collusion,  a 
decree  of  a  surrogate  directing  an  adminis- 
trator to  pay  a  debt  is  conclusive  upon  hiB 
sureties,  under  a  bond  hy  which  they  under- 
take that  he  shall  obey  the  orders  of  the 
surrogate  touching  the  administration  of 
the  estate  committed  to  him.  Thayer  v. 
Clark,  4  Abb.  App.  Dec  391,  affirming  48 
Barb.  243. 

A  judgment  agalnxt  e:(ecutors  in  their 
official  capacity,  and  the  return  of  an  exe- 
cution "no  property  found,"  are  concluBiva 
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of  a,  devastavit,  ait  only  uguinoE  the  defeiMl- 
ants  in  the  judgment,  but  also  against  the 
sureties  on  the  bond.  Grimmet  v.  Hender- 
son, 66  AU.  521.  The  court  said:  "The 
Bureties  have,  bj  the  execution  of  the  bond, 
assumed  the  oOice  of  guarantors  for  the 
faithful  performance  of  the  executorial  du- 
ties of  their  principals.  This  includes  the 
duty  to  pay  on  demand  all  debts  ascertained 
judicially  to  be  due  by  the  principals  in 
their  capacity  as  executors,  provided  the 
estate  is  not  declared  to  be  insolvent  The 
failure  to  pay  such  judgment  is  a  breach 
of  the  bond,  and  the  sureties,  as  well  ag  the 
principals,  are  estopped  from  asserting  any- 
thing to  the  contrary." 

But  in  Banks  v.  Speers,  ST  Ala.  SeO,  IJ 
So.  841,  it  was  said  that  the  statements  in 
the  last -mentioned  case  were  obiter,  the 
court  refusing  to  follow  the  decision  on  this 

A  distinction  is  taken  as  to  administra- 
tion bonds  founded  upon  the  terms  of  the 
obligation,  as  used  in  South  Carolina  and 
other  HtfltcB. — thoae  being  that  the  adminis- 
trator should  account,  meaning  account  be- 
fore the  probate  court, — which  was  held 
equivalent  to  an  obligation  by  the  surety  to 
pay,  such  decree  as  that  court  might  render- 
Pico  v.  Webster,  14  Cal.  202,  73  Am,  Dec. 
647. 

Privity  of  surety. 

A  Indgment  against  an  executor  is  con- 
clusive on  the  sureties  as  to  the  breach  at 
the  bond  and  the  amount  of  damages,  since 
the  sureties  are  privity  in  contract  to  the 
judgment,  standing'  in  the  same  relation 
to  tb^ir  principal  as  bail  to  theirs.  Willey 
T.  Paulk,  8  Conn.  74. 

A  surety  is  concluded  by  a  surrogate's  de- 
cree from  contesting  the  validity  of  a  debt 
upon  which  it  is  foiindcd,  so  long  as  it  re- 
mains unreversed.  Sureties  are  bound  by 
the  decree  of  the  surrogate  in  such  a  case, 
because  by  their  contract  they  have  made 
themselves  privy  to  the  proceedings  against 
their  principal,  and  when  the  principal  is 
concluded,  the  sureties,  in  the  absence  of 
fraud  or  collueion,  are  concluded  also.  Cas- 
oni  V.  Jerome,  68  N.  Y.  315. 

When  persons  become  sureties  upon  the 
bond  of  an  adminiBtrntor,  they  make  them- 
selves privy  to  the  proceedings  against  their 
principal,  and  when  ne,  without  fraud  or  col- 
lusion, is  concluded,  they  are  concluded  also. 
Gerould  v.  Wilson,  Bl  N.  Y.  673,  affirming 
JO  Hun,  530. 

The  sureties  are  bound  by  a  decree  of 
the  surrogate  requiring  their  principal  to 
pay  to  parties  entitled  a  certain  sum  of 
money.  They  are  bound  because  they  are 
privy  to  the  proceedings  against  their  prin- 
cipal, and  when  the  principal  ts  concluded, 
they,  in  the  absence  of  fraud,  are  concluded 
also.     Harrison  v.  Clark,  B7  N.  Y.  ,572. 

In  an  action  on  an  executor's  or  adminis- 
trator's bond,  a  decree  of  final  settlement  is 
conclusive  not  only  upon  the  exbcutor  or 
administrator,  but  also,  in  the  absence  of 
fraud  or  collusion,  upon  the  sureties,  be- 
cause by  their  contract  they  have  made 
40  L.R.A.(N.S.) 


tbeitiseives  privy  Co  tne  prooeediligs  agamst 
their  principal,  and  when  the  principal  is 
concluded,  the  sureties  are  concluded  also. 
Bellinger  v.  Thompson,  26  Or.  320,  37  Pac. 
714,  40  Pao.  229. 

But  in  Lipscomb  t.  Poetell,  38  Miss.  476, 
77  Am.  Dec.  651,  it  was  held  that  there  is 
no  such  privity  existing  between  an  exec- 
utor and  the  sureties  on  his  official  bond  Kf 
to  render  a  judgment  against  the  executor 
conclusive  against  the  sureties,  in  the  ab- 
senoe  of  special  language  in  the  ijond  by 
which  the  euretiea  agree  to  be  so  bound. 

Statute*. 

The  binding  effect  of  ■  decree  against  an 
administrator  in  Alabama  is  provided  for 
by  statute,  which  makes  it  the  duty  of  the 
admiuiatrator,  imposed  by  his  bond,  to  make 
settlement  of  his  administration.  Hence, 
the  state  of  the  accounts  ascertained  and  de- 
creed against  the  personal  representative 
himself  is  alike  conclusive  on  him  and  bis 
sureties,  in  the  absence  of  fraud  and  collu- 
sion.   Martin  v.  Tally,  72  Ala.  23. 

Under  a  statute  providing  that  failure  o.' 
an  administrator  to  pay  over  moneys  to  any 
person  entitled  thereto  shall  be  deemed  to  be 
a  desvastavit,  and  an  action  upon  such 
executor's  or  administrator's  bond,  and 
against  his  or  their  executors,  may  be  forth- 
with instituted  and  maintained,  and  the  fail- 
ure aforesaid  to  pay  such  moneys  or  divi- 
dend shall  be  a  sufficient  breach  to  author- 
ize a  recovery  thereon,  an  order  of  the  court 
directing  tbe  payment  of  money  to  an  heir  is 
conclusive  upon  the  administrator's  sureties, 
since  the  sureties  by  their  bond  so  agree. 
"This,"  said  the  court,  "answers  every  ob- 
jection of  hardship  or  injustice  which  might 
appear  to  exist  by  holding  him  concluded  by 
a.  proceeding  which  be  was  not  ootifled  to 
defend.  By  entering  into  the  bond,  he  not 
only  assumed  that  the  administrator  should 
act  with  fidelity  and  discretion  in  the  man- 
agement of  the  estate,  but  he  also  took  the 
res  pons  ibiljty  that  he  should  properly  de- 
fend any  proceeding  against  him  which 
might  be  instituted  in  the  probate  court. 
The  administrator  might  do  or  omit  a 
thousand  acts  for  which  the  security  would 


the  least  degree.  The  hardship 
in  the  one  case  is  no  greater  than  in  <he 
other.  If  he  was  not  willing  to  take  the 
responsibility  of  the  administrator's  con- 
duct and  discretion  to  that  extent,  he  should 
not  have  become  his  security."  Ralston  v. 
Wood,  16  111.  16S,  68  Am.  Dec.  604. 

A  judgment  against  an  executor  for  an 
amount  found  due  from  him  to  the  estate 
is  by  statute,  in  Illinois,  made  evidence  of  a 
devastavit,  and  is  conclusive  upon  the  sure- 
ties in  an  action  on  the  bond,  except  aa  to 
the  question  of  fraud.  Honsh  v.  People,  SO 
111.  178. 

Under  a  Kentucky  statute  providing  that 
"in  all  suits  against  executors  or  adminis- 
trators, on  their  bonds  or  otherwise,  for  dev- 
astavits,  they  shall  be  at  liberty  to  plead 
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ptene  adnUnistravii ;  and  under  bucIi  plea 
Bhall  be  at  liberty  to  show  the  real  amount 
ot  assets  whieb  were  in  tlieir  hands  to  be 
administered  nhen  the  original  judgment 
waa  rendered  against  them,  for  which  sum 
Judgment  may  be  reuiiered,  and  for  no 
more,"  a  judgment  against  an  administra- 
tor by  default  in  an  action  suggesting  a  dev- 
astavit is  not  coimlusive  against  tlie  sure- 
ties in  an  action  on  the  bond.  Fauntleroy 
V.  Ljle,  5  T.  B.  Mon,  266. 

In  New  Hampshire  by  express  provisions 
rf  statute,  as  well  as  by  the  well-settled 
rules  of  law.  a  decree  of  the  orphans'  court 
upon  the  final  settlement  of  executors'  and 
administrators'  accounts  is  conclusive,  and 
cannot  be  questioned  in  an  action  on  tlic 
bond.  The  Ordinary  t.  Kershaw,  14  N. 
J.  Eq.  527. 

What  cannot  be  relitigated. 

Sureties  are  concluded  by  orders  of  tb« 
probate  court  fixing  the  amount  due  by  an 
administrator.  Stewart  v,  Morrison,  81  Tex. 
306,  26  Am.  St.  Eep.  821,  17  S.  W.  15;  Gray 
V,   MacFarland,   29   Tex.   163. 

A  judgment  of  a  county  court  charging  an 
administrator  with  a  lirtain  sum  is  con- 
clusive against  bis  sureties  in  an  action  on 
the  bond.  Holden  v.  Curry,  85  Wis.  504, 
65  N.   W.  S65. 

The  judicial  ascertainment  by  the  pro- 
bate court  of  the  amount  ot  an  administra- 
tor's indebtedness,  when  not  procured  by 
fraud  or  collusion,  is  conclusive  against  his 
surety.  Jones  v,  Ritter,  58  Ala.  270.  To  the 
same  effect,  McDonald  v.  People,  222  111. 
325,  78  N.  E.  flOB,  affirming  123  111.  App. 
346. 

A  judgment  against  an  administrator  re- 
covered without  fraud  or  collusion  is  conclu- 
sive upon  the  sureties  in  respect  to  all  mat- 
ters of  dc'ense  afTecting  "the  amount  due" 
on  the  claim  upon  which  it  was  founded. 
Bourne  v.  Todd,  63  Me.  427. 

A  decree  of  a  probate  court  determining 
the  sum  due  from  an  administrator  to  the 
estate  on  the  Unal  accounting  of  the  admin- 
istrator is,  in  the  absence  of  fraud,  conclu- 
sive upon  his  sureties.  Perkins  v.  Scott,  B 
Ohio  C.  C.  207,  0  Ohio  C.  D.  226. 

An  adjudication  by  a  probate  court  on  the 
final  settlement  of  the  administrator's  ac- 
counts, as  to  the  amount  of  the  administra- 
tor's liability,  is  conrlusive  evidence  against 
Ilia  sureties  in  an  action  on  the  bond.  George 
V.  Elms,  46  Ark.  260. 

In  an  action  against  sureties  on  an  admin 
istrator's  bond,  to  recover  the  amount  ad- 
judged to  be  due  the  estate,  the  sureties  can- 
not defend  on  the  ground  that  the  probate 
court  erred  in  finiling  that  anv  amount  was 
due  from  the  administrator.  Bonner  v.'Gor- 
man,  71  Ark.  480,  77  S.  W.  602. 

An  adjudication  of  a  probate  court  as  to 
.  the  amount  of  the  liability  of  an  adminis- 
trator for  dower  is  conclusive  against  his 
sureties  in  an  action  on  the  bond.  Briggs 
V.  Manning,  80  Ark.  .104,  97  S.  W.  289. 

In  a  suit  on  a  probate  bond,  founded  on 
the  failure  of  a  trustee  to  pay  over  the 
40  L.R.A.(N.S.) 


assets  remaining  in  bis  bands  or  due  from 
him  on  the  settlement  of  his  account  in  the 
probate  court,  it  is  not  competent,  either  for 
he  principal  or  the  sureties,  to  attack  eol- 
uteraliy  the  decree  of  the  probate  court  fix- 
ing the  amount  due  on  account.  Re  Glover, 
167  Mass.  280,  45  N.  E.  744. 

Xbe  sureties  upon  an  administrator's  bond 
arc,  io  the  absence  of  fraud,  concluded  by 
the  decree  of  the  probate  court  duly  ren- 
dered upon  a  final  settlement  and  account- 
ing by  their  principai,  as  to  the  amount  of 
the  principals  liability  although  the  sure- 
ties on  the  bond  are  not  parties  to  the  ac- 
counting. Greer  v.  McXeal,  11  Okl».  520,  69 
Pac.  893. 

Sureties  upon  a  probate  bond  are,  in  the 
absence  of  fraud  or  collusion,  concluded  by 
the  decree  of  the  probate  court  rendered  up- 
on an  accounting  by  their  principal,  as  to 
the  amount  of  the  principal's  liability;  and 
this  is  the  rule  even  though  the  sureties 
be  not  parties  to  the  accounting.  Meyer 
V.  Barth,  B7  Wis.  352,  65  Am.  St.  Rep.  124. 
72  N.  W.  748. 

A  judgment  of  a  surrogate's  court  find- 
ing that  there  was  a  certain  sum  of  money 
in  the  hands  of  an  administrator  subject 
to  distribution,  which  judgment  is  unre- 
versed, is  conclusive  against  the  adminis- 
trator's sureties,  not  only  as  to  the  amount 
in  his  bands,  but  that  the  same  was  at  that 
time  liable  to  distribution.  Frank  v.  People, 
147  III.  105,  35  N.  E.  530. 

A  judgment  or  order  of  the  court  direct- 
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ined  to  be  in  his  hands  on  the  final  settle- 
ment of  the  account,  as  assets  belonging  to 
the  estate,  is  conclusive  upon  him  and  his 
sureties  in  an  action  on  the  bond.  Dix  v. 
Morris,  66  Mo.  514. 

The  amount  found  due  from  an  adminis- 
trator or  executor  to  the  estate  on  the 
settlement  of  his  accounts  in  the  probate 
court  is,  in  the  absence  of  fraud  or  collusion, 
binding  not  only  upon  him,  but  also  upon 

tration  bond,  Unless  an  appeal  has  been 
taken  or  the  judgment  has  been  reversed 
upon  a  proceeding  in  error.  Slagle  v.  Entre- 
kin,  44  Ohio  St.  037.  10  N.  E.  675. 

A  surety  is  estopped  from  controverting 
the  validity  of  a  decree  establishing  the 
amount  of  debt  to  be  paid  by  the  adminis- 
trator.   Salyer  v.  State,  5  Ind.  202. 

An  administrator's  sureties  in  an  action 
on  the  bond  cannot  inquire  into  the  validity 
of  the  decree  against  their  principal,  in 
the  absence  of  any  claim  that  there  was 
fraud  or  collusion  in  securing  it.  Jenkins  t. 
Stale,  76  Md.  255,  23  Atl.  608,  790. 

When  a  suit  has  been  brought  on  the 
Ivond,  neither  the  administrator  nor  his  sure- 
ties can  contest  the  validity  of  the  order  of 
the  court  authorizing  it.  Choate  v.  Jacobs, 
130  Mass.  2B7. 

The  sureties  on  an  administratrix's  bond 
cannot  inquire  into  the  validity  of  a  decree 
setting  aside  a  deed  and  decreeing  pay- 
ment of  a  certain  sum  to  the  grantor,  wnere 
the  decree  is  not  attacked  on  the  ground 
of  fraud  or  collusion,  and  it  is  not  claimed 
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that  there  was  any  error  in  the  ascertain- 
ment of  tile  amount  directed  to  be  paid. 
Jenkins  v.  State,  supra. 

A  auretj  of  an  administrator  in  an  ai 
OD  the  bond  cannot  be  heard  to  queation  tli« 
validit;  of  a  decree  of  the  probate  court 
settling  the  account  of  bis  principal  and 
making  distrtbutian,  on  tha  theory  that  the 
probate  court  had  not  due  and  legal  proof 
that  the  proper  notice  thereof  had  oeen  eiv- 
en,  where  a  statute  (Code  §  1S38)  provides 
thB.t  "the  account  must  not  be  allowed  by 
the  court  until  it  is  first  proved  that  notice 
has  been  given  aa  required  hv  this  chapter. 
and  the  decree  must  show  that  such  proof 
was  made  to  the  satisfaction  of  the  court, 
and  is  conclusive  evidence  of  the  fact."  Mc- 
Clellan  T.  Downey,  G3  Cal.  620. 

In  a  suit  on  an  attniinistration  bond,  the 
regularity  of  the  proceedings  upon  which 
the  ordinary  founded  his  decree  for  a  sum  of 
money  due  by  the  adniiniBtrator  ia  not  open 
to  inquiry  bv  the  sureties.  Lyles  v.  Brown. 
Harp.  L.  31." 

When  the  sureties  on  an  administrator's 
bond  agree  that  their  principal  shnil  faith- 
fully execute  his  duty,  and  obey  the  orders 
of  the  surrogate  touching  the  administra- 
tion, they  are  so  far  concluded  by  the  de- 
cree fixing  the  amount  due  from  the  ad- 
miniatrator  that  they  cannot  impeach  it  for 
errors  or  irregularity  by  an  appeal  on  their 
own  motion,  nor  collaterally,  but  they  have 
the  right  to  impeach  it  for  fraud.  Annett  v. 
Terry.  35  N.  Y.  250. 

A  decree  rendered  on  Unal  settlement  in 
favor  of  a  distributee  is  conclusive  upon 
both  administrator  and  sureties  as  to  tlie 
auillciency  of  assets.  Evle  v.  Mays,  22  Ala. 
092. 

Wlicre  the  defense  of  insuiliciency  of  as- 
sets was  pleaded  and  relied  on  in  the  orig- 
inal action  against  the  administrator,  the 
judgnient  there  obtained  is  conclusive 
against  his  sureties  in  an  action  on  the 
bond.  McKim  v.  Haley,  173  Mass.  112,  63 
X.  E.  152. 

Where  the  administrator  is  directed  by 
a  judf^ent  to  pay  over  a  certain  sum,  the 
sureties,  in  the  absence  of  fraud,  cannot 
inquire  into  the  justice  of  the  claim  upon 
which  it  was  founded.  Tucker  v.  Stewart, 
147  Iowa,  294,  128  N.  W.  183. 

A  }ud<;ment  or  decree  against  an  executor 
In  favor  of  a  creditor,  paj'able  out  of  as- 
sets, is  conclusive  evidence  upon  the  execu- 
tor and  his  sureties  as  to  the  existence 
and  justness  of  the  demand.  Crim  v.  Eng- 
land,  46  W.  Va.  480,  78  Am.  St.  Rep.  826, 
33  S.  K.  3)0. 

A  decree  of  an  orphans'  court  against  an 
administrator  cannot  be  impeached  either 
by  the  administrator  or  his  sureties,  on  the 
ground  that  tlie  parties  in  whose  favor  the 
decree  was  rendered  as  distributees  were  not 
distributees,  since  a  judgment  rendered  by 
a  court  of  competent  jurisdiction  ia  eon- 
elusive  upon  the  rights  of  the  partita  as  to 
all  matters  that  were  or  could  have  been 
properly  litigated  in  that  suit.  Lamkin  v. 
Heycr.  IB  Ala.  229. 

A  decree  of  the  orphans'  court  which  is 
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conclusive  against  the  administrator  is 
equally  conclusive  against  the  sureties,  both 
as  to  claims  against  tlie  estate  and  as  to 
assets  in  the  administrator's  hands.  Watts 
V.  Gayle,  20  Ala.  817.  Tlie  rule  is  that  the 
sureties,  in  the  absence  of  fraud,  cannot 
litigate  any  questions  except  those  which 
arise  upon  the  factum  of  the  bond  or  its 
legal  sufficiency. 

A  decree  of  the  probate  court  against  an 
administrator  de  bonis  non  by  virtue  of 
his  oflice  as  sIierilT,  in  the  absence  of  fraud, 
prevents  the  Biireties  from  contesting  their 
liability  on  the  ground  that  their  principal 
was  appointed  administrator  in  his  in- 
dividual capacitv,  and  .gave  bond  with  new 
sureties.     Ragland  v.  Calhoun,  36  Ala.  806. 


The 
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cannot  raise  the  question  whether  i 
the  debt  for  which  the  judgment  was  ren- 
dered against  the  administrator  wns  that 
of  the  administrator.  Hobbs  v.  Middleton, 
1  J.  J.  Marsh.  176.  The  court  said  that,  the 
responsibilily  of  securitiea  beini;  incidental 
and  collateral  to  that  of  the  principal,  a 
judgment  in  favor  of  a  creditor,  against 
the  administrator,  concludes  the  securities 
as  to  tlie  existence  and  character  of  the 
debt  thus  ascertained,  and  cannot  be  ques- 
tioned or  reviewed  in  a  salt  on  the  official 

Where  the  issue  was  made  by  an  esecntor 
as  to  whether  the  widow  had  accepted  the 
provifiiona  of  the  will,  it  was  held  that  the 
judgment  rendered  thereon  concluded  the 
surety.  Fraier  v.  Frazer,  25  Ky,  L,  Kep. 
473,  76  S.  W.  13, 

A  judgment  having  been  rendered  against 
an  administrator  in  favor  of  a  corporation, 
the  administrator  having  pleaded  the  non- 
existence o(  the  corporation,  the  surety  In 
an  action  on  the  bond  cannot  deny  the  legal 
exislcnCB  of  the  corporation,  since,  as  to  all 
those  matters  of  defense  going  to  the  merits 
of  til")  debt  as  between  the  original  parties, 
the  judgratnt  againat  the  administrator 
must  be  taken  to  be  conclusive  in  a  suit  on 
the  adniiniatration  bond,  where  there  has 
not  been  fraud  or  collusion.  Heard  v. 
Lodse.  20  Pick.  53.  32  Am.  Dec.  1!I7. 

The  sureties  of  an  admin iatratrix  are 
bound  by  an  order  of  the  surrogate  setting 
aside  a  decree  discharging  her,  and  requir' 
ing  her  to  pay  a  certain  sum  of  money  to 
persona  entitled,  although  they  had  re- 
quired the  administratrix,  as  a  condition 
of  the  signing  of  the  bond,  to  deposit  the 
moneys  of  the  estate  in  their  hands,  ^ind  had 
paid  them  back  after  the  original  decree  dis- 
charging her,  and  although  they  had  no 
notice  of  the  application  to  set  aside  the 
original  decree.  Dcobold  v.  Oppermann.  Ill 
Ij.  Y.  531,  2  L.R.A.  644.  7  Am.  St..  Rep. 
760,  19  N.  E.  94.  The  court  said  that  the 
sureties  were  privies  of  the  administratrix, 

lawful  order  of  the  surrogate  i 
ing  wherein  she  was  a  party. 

In  an  action  for  the  breach  of  an  adminis- 
trator's bond,  evidence  of  matter  relating  to 
the  conduct  of  the  administration  prior  to 
the  decree  is  properly  rejected  as  immaterial 
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and  rca  judieala.  Mortenson  v.  B^rgthold, 
04  Neb.  208.  89  N.  W.  Hi. 

A  final  decree  of  tlie  orplians'  court,  reaf- 
firnied  on  the  petition  for  relief  presented 
by  the  sureties  of  the  administrator,  and  not 
appealed  from,  ia  conclusive  against  the  ad- 
miiustrator  and  his  sureties  as  to  their  lia- 
bility for  tbe  proceeds  of  the  sale  of  the  real 
estate  of  tbe  testator,  and  they  cannot,  in 
an  action  on  the  tkond,  defend  on  the  grouiiil 
that  tbe  real  estate  was  sold  prior  to  the 
lieriod  designated  by  the  wilt.  Hartzell  v. 
Com.  42  Pa.  453. 

The  decree  is  conclusive  that  the  adminis- 
trator has  failed  fully  to  account,  although 
not  that  he  is  in  default  In  any  other  par- 
ticular, and  aa  to  tbe  amount  set  out  in  thr 
decree.     Norton  v.  Wallace,  2  Rich.  L.  460. 

In  the  absence  of  fraud  or  collusion,  an 
administrator's  sureties  cannot  impeach  a 
judgment  against  tbe  administrator  for  ft 
debt  of  the  intestate,  on  the  ground  that  he. 
fore  it  was  recovered,  the  debt  had  been 
paid  by  the  administrator.  Boyd  v.  Cald- 
well, 4  Rich.  L.  117. 

Neither  an  administratrix  nor  her  sure- 
ties can  dispute  a  verdict  which  Unds  that 
she  did  not  administer  the  whole  assets,  and 
it  is  no  excuse  that  the  verdict  was  without 
defense  on  her  part.  Greenside  v.  Benson, 
3  Atk.  24S. 

What  sureties  ms]>  litigate. 

A  decree  against  an  administrator  on  the 
ofTicial  settlement  of  bis  account  is  not  con 
elusive  upon  his  sureties  as  to  tbe  factum 
of  the  bond  and  the  sureties'  liability  upon 
it.    Martin  v.  Tally,  72  Ala.  23. 

In  an  action  on  on  administrator's  bond 
after  a  decree  of  the  probate  court  direct- 
ing him  to  pay  over  a  sum  adjudged  to  re- 
main in  his  bands,  the  sureties  may  show 
in  defense  either  that  tbe  bond  w'as  not 
made,  or  that  the  decree  was  not  made;  or, 
if  made,  that  the  same  has  been  obeyed;  or 
that  the  same  was  obtained  by  fraud  or  col- 
lusion; but  they  cannot  show  that  the  court 
has  erred  in  making  the  decree,  or  that  no 
■  assets  ever  came  into  the  possession  of  the 
administrator,  althouf^h  the  court  has  so 
found  and  adjudged.  If  any  error  has  been 
committed  a  remedy  is  afforded  by  appeal. 
Until  the  order  or  decree  is  rerersed,  it  is 
tqually  conclusive  upon  the  administrator 
and  his  sureties.  Trwin  v.  Backus,  26  Cal, 
214,  85  Am.  Dec.  125. 

The  recovery  of  a  judgment  against  a 
personal  representative,  on  a  debt  of  his  tes- 
tator or  intestate,  Is  not  conclusive  upon  the 
representative's  sureties,  that  there  were 
sufficient  assets  of  the  estate  to  pay  the 
liability  thus  ascertained.  Banks  v.  Speers, 
S7  Ala.  500,  11  So.  841. 

In  holding  that  the  surety  ia  not  pre- 
cluded by  a  judgment  against  the  executor, 
from  showing  deficiency  of  assets,  the  court. 
in  Ha.ves  v.  Seaver,  7  Me.  237,  said:  "It 
is  clear  that  the  executors  suffered  a  judg- 
ment to  be  rendered  against  them  which 
they  might  have  successfully  resisted;  nnd 
inasmuch  a,?  the  defendant,  their  surety,  was 
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not  a  party,  he  ought  not  to  be  barred  by 
that  Judgment  thus  ucgligently  or  collusive- 
ly  suffered  by  his  principals,  even  were  it 
do  bonis  propriis,  but  may  now  be  permitt«d 
to  avail  himself  of  the  same  matter  in  his 
defense  which  they  might  have  urged  against 
the  original  auit  or  the  scire  faciaa  " 

The  surety  of  an  administrator's  bond  ia 
not  estopped  by  reason  of  a  juiigmcnt 
against  bis  principal,  from  denying  bis  lia- 
bility for  tbe  proceeds  of  land  sold  under  « 
judgment  or  decree,  although  he  may  have 
been  a  party  to  the  action  and  have  eioepted 
to  the  report,  no  judgment  having  been  ren- 
dered against  him  or  sought  in  that  action. 
Stuart  V.  liathaway,  4  Ky.  L.  Rep.  438. 

A  judgment  against  an  administrator  ia 
not  conclusive  against  his  surety  as  to  tbe 
persons  entitled  to  surplus  assets,  even 
though  it  be  conclusive  as  to  the  amount. 
Helm  V.  Donnelly,  5  Ky.  L.  Rep.  517. 

The  sureties  are  not  concluded  by  a  judg- 
ment against  tbe  administrator,  fiom  show- 
ing that,  prior  to  the  commencement  of  tbe 
action  in  which  the  judgment  was  rendered, 
the  administrator's  authority  had  become 
extinguished.  ,  Bourne  v.  Todd,  83  Me.  427. 

If  an  administrator  fails  to  plead  the 
statute  of  limitations,  a  judgment  against 
him  does  not  preclude  his  surety  from  set- 
ting up  that  defense,  not  being  a  party  to 
the  suit  against  his  principal,  and  having 
no  opportunity  to  avail  himself  of  the  de- 
fense which  the  statute  intended  for  his 
benefit.  Dawes  v.  Shed,  15  Mass.  6,  8  Am. 
Dec,  80. 

A  surrogate  court  decree  against  tbe  ad- 
ministrator does  not  conclude  his  nureties 
on  tbe  question  of  jurisdiction.  Browning 
V.  Vanderhoven,  4  Abb,  N.  C.  168. 

A  judgment  of  the  court  may  be  looked 
into  by  the  sureties  on  an  administrator's 
bond,  in  order  to  see  that  it  was  rendered 
against  the  principal,  Shelton  v.  Cureton, 
3  M'Cord,  L.  412. 

A  judgment  at  law  against  an  adminis- 
trator de  bonis  teslaloris,  on  a  contract 
originating  with  himself,  though  for  tbe 
benefit  of  the  estate,  will  not  estop  his  sure- 
ties in  a  subsequent  suit  in  equity  from 
charging  him  with  the  payment  of  such 
judgment.  Thompson  t.  Mann,  85  W.  Va,. 
(148,  22  L.R.A.(N,S.)  1094,  131  Am.  St.  Rep. 
!>87,  04  S.  E.  920. 


with  which  to  discharge  a  demand,  where 
fraud  is  alleged  against  the  administrator 
and  heirs.  Griffin  v.  Inferior  Ot  Justices, 
22  Ga.  G90. 


Judgment  not  conclusive. 

It  is  the  rule  in  some  jurisdictionB  that 
a  verdict  or  judgment  against  an  adminis- 
tratoi*  is  not  conclusive  against  his  nureti«8. 
Henrico  Justices  ex  rel.  Craddock  v.  Turner, 
6  Leigh,  116. 

An  administrator's  sureties  are  not  con- 
cluded by  the  decree  on  the  settlement  vf 
tbe   estate   adjudging  the   amount   in    bla 
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bands  for  diatribution.  Gambill  \.  Cnmp- 
bell,  12  Hciak.  737. 

To  bind  a  suretj  of  an  administrator  b; 
a  judgment  ascertaining  a  balance  in  hia 
principal's  hands,  it  must  appear  that  he 
was  a  party  to  the  action.  Creutz  v.  Arta- 
man,  8  Ky.  L.  Kep.  422. 

A  judgment  against  an  administrator  is 
not  conclusive  against  bis  surety,  not  a  par- 
ty thereto,  in  an  action  on  the  bond.  Canal 
&  Bkg.  Co.  T.  Brown,  4  La.  Ann.  546. 

A  surety  not  a  party  to  the  proceedings 
against  bis  administrator  is  not  concluded 
by  the  decree  against  the  latter  for  a  ile- 
vaatavit,  but  may  sliow  that  hiB  principnl, 
haTing  received  nothing,  should  have  been 
amenable  for  nothing.  The  Ordinary  v. 
Carlile.  1  McMull.  L.  100. 

In  the  absence  of  special  arrangements, 
a  judgment  or  award  ajiainst  a  principal 
debtor  is  not  binding  on  a  surety,  and  is  not 
evidence  against  him  in  an  action  in  which 
he  is  sued  by  the  creditor,  the  judgment  be- 
ing as  to  the  surety  res  infer  o/ir.s  acta. 
Zimmerman  v.  Kemp,  30  Ont.  Rep.  485. 

There  is  nothing  in  the  nature  of  the  ob- 
ligation of  a  surety  on  an  administration 
bond  to  take  the  case  out  oC  the  general  rule. 
Ibid. 

The  contract  of  the  surety  being  that 
the  executor  "shall  welt  and  truly  pay  over 
and  deliver  the  lej^cies,"  etc.,  "so  far  as 
the  law  will  charge  him,"  he  is  rot  con- 
cluded by  a  judgment  against  his  principal. 
Tlie  contract  will  be  strictly  construed. 
Lipscomb  v.  Fostell,  3S  Miss.  470,  77  Am. 
Dec.  651. 

A  surety  is  not  concluded  as  to  the 
amount  due  a  distributee  from  an  admin- 
istrator, by  a  recovery  in  a  suit  against  the 
latter.    Karainer  v.  Hope,  9  S.  C.  253. 

In  an  action  against  an  executor'a  sure- 
ties, an  account  upon  which  a  decree 
against  the  executor  was  rendered  is  not 
conclusive  against  the  sureties,  who  have 
the  right  to  surcharge  it,  or  to  demand  a 
new  one.    Hobson  v,  Yancey,  2  Gratt.  73. 

But  the  fact  that  the  decree  was  de 
bcmis  leataioris,  and  not  de  bonis  propriia. 
is  a  matter  which  cannot  avail  the  sureties, 
Franklin  v.  Depriest,   13  Gratt.  257. 

The  record  of  a  recovery  by  a  creditor  of 
the  estate  against  the  administrator  is  not 
prima  facie  evidence  in  a  suit  by  a  cred- 
itor against  the  administrator's  sureties. 
Chairman  of  Mecklenburg  Coonty  Ct  v. 
Clark,   11   N.  C,    (4   Hawks.!    ■*,■!. 

Where  a  surrogate's  decree  is  defective 
through  failure  of  service  of  citation  upon, 
and  failure  of  appearance  of,  necessary  par- 
ties, it  is  not  binding  upon  the  sureties,  al- 
though jurisdiction  was  obtained  as  to  the 
principal ;    and    it   is   immaterial   that   the 

Krties  omitted  to  join  in  an  action  on  the 
nd.     Eeegan  v.  Smith,  20  Misc.   305,  4E 
N.  Y.  Supp.  663. 

And  where  a  statute  makes  the  sureties 
neoesaary  parlies  to  a  voluntary  accounting, 
t,  decree  of  judicial  settlement  of  an  admin- 
istrator's account  is  not 'binding  on  the 
sureties  who  were  not  cited  and  who  did 
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not  appear.  Cookman  v.  Stoddard,  132  App. 
Div.  485,  110  N.  Y.  Supp.  001. 

In  an  action  of  debt  upon  an  adminis- 
trator's b6nd  Bu^esting  a  devastavit,  the 
surety  is  not  concluded  by  the  omifsion  of 
tlie  administrator  to  defend  the  action 
against  him  by  pleading  and  proving  that 
he  had  fully  administered,  undi:r  a  statute 
providing  that  "no  security  for  an  executor 
or  administrator  shall  be  chargeable  be- 
yond the  assets  of  the  testator  or  iTitestate, 
on  account  of  any  omission  or  mistake  in 
pleading  of  the  executor  or  administrator." 
Williams  V.  Hinkle,  15  Ala.   713. 

If  the  executor  neglect  to  make  the  de- 
fense of  the  insolvency  of  the  estate,  such 
defense  is  ncverthelcsB  open  to  the  sureties. 
Burgess  v.  Young,  07  Me.  386,  64  Atl.  910. 

But  ft  has  been  held  that  tbe  mere  fact 
that  an  administrator  omitted  to  prefer 
charges  against  an  cBtnte  which  he  might 
have  made  will  not  authorize  his  surety  to 
go  into  chancery  for  a  resettlement,  al- 
thon<;h  the  administrator  mav  be  insolvent. 
Williamson  v.  Howell,  4  Ala.  003. 


Prima  facie  evidence. 


In  a 


jurisdictions  tbe  rule  is  that  a 
judgment  agitinst  an  administrator  is  prima 
fscie  evidence  against  his  sureties,  but  Dot  . 
conclusive  sgainst  them.  Bennett  v.  Gra- 
ham, 71  Ga.  21L 

A  decree  against  an  administrator  in  ^n 
action  on  his  bond  is  at  least  prima  facie 
evidence  of  the  sum  due,  and  when  the 
legality  of  the  decree  ie  not  contented,  and 
no  claim  is  made  that  it  was  obtained  by 
fraud  or  that  the  amount  decreed  was  not 
due.  it  is  conclusive,  Lylea  v,  Caldwell,  3 
M'Cord,  L.  225. 

A  judgment  against  an  administrator  fix- 
ing the  amount  of  asBets  in  his  hands  unac- 
counted for  is  prima  facie  evidence  against 
his  sureties,  who  can  impeach  it  only  by 
proof  of  collusion  or  mistake.  O'Connor  v. 
State,  18  Ohio,  225. 
-  In  a  suit  against  a  surety  on  an  e.xecu- 
tor's  bond,  the  judgment  or  decree  of  tbe 
probate  court  is  only  prima  facie  evidence 
against  him.    Lipscomb  v.  Postell,  supra. 

A  decree  against  an  admininstrator  is 
only  prima  facie  evidence  against  his  sure- 
ties.   Tbe-Ordinary  v.  Condy,  2  Hill,  L.  333. 

A  decree  in  equity  against  the  principal 
is  only  prima  facie  binding  unon  the  sure- 
ties.    Dunagan  v.  Dunagati,  38  Ga.  654. 

A  decree  of  Bcttlement  of  an  adminis-  . 
trator's  account  is  only  prima  facie  evi- 
dence against  his  sureties.  To  render  the 
judgment  conclusive,  the  surety  must  have 
been  a  party  and  have  bad  an  opportunity 
of  being  heard.  Todd  v.  I^wis.  2  Handv 
(Ohio)  2B0.  The  court  said;  "We  do  not 
suppose  that  sureties  to  the  bond  of  an 
administrator  are  necessary  or  proper  par- 
tiPB  to  the  settlement  of  accounts  made  by 
him  with  the  probate  eourt.  The  effect  of 
any  proper  defense  in  such  a  case  would  he 
to  increase  the  balance  against  the  admin- 
istrator,— the      interest     of      the     sureties 
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would  be  tliat  it  aliould  be  diminiulied. 
When  an  administrator  ofFcra  lor  ictlleiiient 
an  account  showing  a,  balance  in  his  lianda, 
a  defense  interposed  by  bin  surety  that  there 
ivna  no  such  tialance  would  present  a  novel 
issue  to  a  probate  court.  It  will  probably 
be   found   the   bettor   practice   not   to   com- 

Clicate  ibe  settlement  by  any  audi  issue, 
■aving  tlie  surety,  when  any  proceeding  is 
instituted  against  him,  to  abow,  if  he  can, 
that  there  waa  error  or  fraud  in  the  set- 
tlement. This  course  wilt  generally  be 
found  to  be  the  moBt  just  and  convenient." 
A  judgment  or  decree  against  an  admin- 
istrator is  at  least  prima  facie  evidence 
a^'ainst  the  surety  in  an  action  on  the  bonil, 
and  tlie  surety  cannot  contend  that  he  is 
not  bound  by  the  decree  asainst  his  prin- 
cipal, if  he  has  made  no  effort  to  attack  it. 
American  Bonding  &  T,  Co.  v.  United 
States,  23  App,  D.  C.  635. 

A  judgment  against  an  executor  is  re- 
ceivable against  the  surety  as  prima  facie 
evidence  of  the  amount  due  from  the  execu- 
tor, subject  to  be  inquired  into  and  cor- 
rected on  proper  allegation  and  by  legal 
evidence.  Verret  v.  Belanger,  6  La.  Ann. 
109. 


.  which  the  surety  on  the  administrator's 
bond  is  liable,  and  until  rebutted  by  sutB- 
cicnt  evidence  no  other  proof  is  required. 
Furguflon  v.  GlaTe,   12  La.  Ann.  667. 

The  plaintiff  in  an  action  on  an  adminis- 
trator's bond  makes  out  a  prima  facie  ca^e 
by  the  production  of  the  judgment  in  his 
favor  against  the  administrator,  together 
with  the  execution  and  the  olTicer'a  return 
thereon.    Bourne  v.  Todd,  63  Me.  427. 

In  Norton  t.  Wallace,  2  Rich.  L.  460,  it 
is  said  that  it  certainly  waa  in  the  begin- 
ning stretching  legal  principles  as  far  as 
they  would  bear,  to  hold  that  it  was  only 
prima  facie  evidence;  for  the  general  rule 
IS  invariable  that  "until  the  judgment  of  a 
court  of  competent  jurisdiction,  nj^on  the 
sante  matter,  is  reversed  in  a  course  of 
regular  proceedings  on  it,  a  resort  to  any 
other  tribunal,  or  to  the  same  tribunal,  for 
its  judgment  on  the  same  controversy,  is 
inadmissible." 

A  judgment  against  an  administrator  in 
an  action  in  which  the  sureties  are  not  par- 
ties is  only  prima  facie  evidence  against 
them.     Barksdaie  v.  Butler,  B  Lea,  460. 

A  judgment  in  favor  of  a  creditor  and  a 

.   distributee    in    a   garnishment   proceeding, 

when  conclusive  upon  the  administrator,  is 

prima    facie    binding    upon    his     sureties. 

Brown  v.  Wiley,  107  Ga.  8.5,  32  S.  E.  805. 

A  judgment  against  an  administrator  is 
prima  facie  evidence  in  a  suit  against  bis 
sureties,  that  there  are  assets  in  the  ad- 
ministrator's hands  sufficient  to  discharge 
the  judgment.  Bird  t.  Mitchell,  IDl  Ga.  4tt, 
23  S.  K  674. 

A  judgment  against  an  administrator  is 
prima  facie  evidence  merely  against  his 
sureties  as  to  the  sufficiency  of  assets  to 
pay  debts.  Gibson  v.  Robinson,  90  Ga.  756, 
a.-i  Am.  St.  Rep.  250,  18  S.  E.  869. 
40  L.R.A.(N.S.) 


A  judgment  against  an  administrator  who 

was  also  guardian  for  the  heirs,  for  the 
amount  due  to  the  widow,  in  which  it  was 
incidentally  declared  that  a  certain  sum  re- 
mained in  the  hands  of  the  administrator 
for  distribution,  waa  held  only  prima  facie 
evidence  against  the  sureties  on  the  guard- 
ian's bond,  who  were  not  parties  thereto. 
Com.  ex  rel.  Bracken  v.  Bracken,  17  Ky.  L. 
Rep.  783,  32  S.  W.  609. 

In  an  action  against  the  sureties  on  an 
administrator's  bond,  a  judgment  previously 
obtained  against  the  administrator  is  ad- 
missible in  evidence,  but  it  is  not  conclusive 
as  against  the  sureties,  with  respect  either 
to  the  fact  or  the  extent  of  the  breach  by 
the  administrator  of  the  obligation  of  (lie 
bond,  since  to  tiold  them  bound  thereby 
would  be  to  hold  that  they  may  be  con- 
demned without  being  heard.  Wiemann  v. 
Mainegra,  112  La.  30,i.  36  So.  358. 

Although  the  judgment  against  the  ad- 
ministrator is  evidence  against  him  of  a 
debt  due  by  the  intestate,  and  is  evidence 
also  of  assets  in  his  bands  to  discbarge  it, 
and  although  it  is  also  evidence  of  the  debt 
due  as  far  as  relates  to  his  securities,  yet 
it  is  not  evidence  against  them  that  be  hau 
assets  to  discharge  it,  so  as  thereby  to  sub- 
ject them  to  the  payment  of  the  debt  in 
case  nulla  bona  is  returned  on  an  execution 
against  the  administrator.  Chairman  of 
Washington  County  Ct.  v.  Harramond,  11 
N.  0.  (4  Hawks)  341.  The  court  said 
that  whether  the  administrator  has  wasted 
the  assets  or  not  is  an  inquiry  in  which  the 
securities  are  interested,  and  the  judgment 
ought  not  to  he  introduced  as  evidence  of 
the  alTirmation,  because  they  are  neither 
parties  or  privies  to  that  judgment. 

An  equity  decree  against  an  adminis- 
trator is  only  prima  facie  evidence  against 
a  surety  in  an  action  on  the  bond,  and  he 
may  impugn  the  decree  so  far  as  to  permit 
him  to  introduce  evidence  to  show  that  his 
principal  was  charged  with  a  larger  number 
of  working  hands  than  he  had  control  of 
in  his  fiduciary  capacity.  Norton  v.  Wal- 
lace, 1  Rich.  L.  507. 

The  recovery  of  a  judgment  or  decree 
against  the  principal  on  a  bond,  although 
the  sureties  were  not  parties  to  the  suit, 
is  prima  facie  binding  upon  them.  They 
can  relieve  themselves  of  such  binding  etfect 
of  the  recovery  against  the  principal  only 
by  showing  that  the  amount  recovered  waa 
in  excess  of  the  amount  which  the  plaintiff 
in  the  judgment  or  decree  was  entitled  to 
recover,  or  that  he  was  not  entitled  to  re- 
cover at  all.  Jenkins  ».  State,  76  Md.  255, 
23  Atl-  608,  790. 

Under  a  statute  providing  that  no  execu- 
tor or  surety  shall  be  chargeable  beyond  as- 
sets by  reason  of  any  omission  or  mistake 
in  pleading,  and  that  the  surety  may  olTer 
any  defense  admissible  in  an  action  against 
the  executor  suggesting  a,  devastavit,  a  de- 
cree against  an  executor  finding  a  sum  of 
money  in  his  hands  from  assets  is  prim* 
facie  evidence  afiainst  the  sureties  on  his 
bond.  Crim  v.  England,  «6  W.  Va.  4B0,  78 
Am.  St.  Rep.  826,  33  S.  S.  310. 
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Deceased  repress ntatii-e  ot  principal. 

A  decree  against  tlie  personal  representa- 
tive of  a  deceased  administrator  is  not  bind- 
ing upon  or  evidence  against  bis  sureties. 
Stallworth  V.  Farnham,  64  Ala.  250.  Tlic 
court  said  that  it  is  a  judj^ent  or  decree 
against  their  principul,  for  whose  acts  they 
have  agreed  to  be  liabie,  rendered  a^^ainst 
him  in  his  representative  capacity,  that  is 
evidence  against  and  binding  on  them,  and 
the  foundation  of  an  action  at  taw  against 
them;  and  not  a  judgment  or  decree  a^inst 
the  personal  representative  of  the  principal, 
(or  whose  diligence  and  good  faith  they 
have  not  consented  to  be  ansnerable.  To 
the  same  eSect,  Means  v.  Hicks,  65  Ala. 
241. 

In  the  absence  of  fraud  or  collusion,  a 
surety  is  bound  bj  a  judgment  or  decree 
rendered  against  his  principal  in  the  courHO 
of  his  administration,  as  he  is  bound  by 
such  acts  a  a  bis  principal  is  required  by 
law  to  perform,  but  the  surety  is  not  bound 
by  any  judgment  or  decree  against  or  actn 
done  by  the  personal  representative  of  his 
principal,  for  whose  fidelity  he  has  not 
promised  to  answer.  Street  v.  Henry,  124 
Ala.  153,  27  So.  411. 

An  administratrix  of  a  deceased  execu- 
tor and  testamentary  trustee  cannot  volun- 
tarily account  for  a  devastavit  of  Ihe  lat- 
ter, so  as  to  conclude  the  sureties  on  the 
bond.  Re  Williams,  26  Misc.  «36,  30  N.  Y. 
Civ.  Proc.  Rep.  76,  57  N.  Y.  Supp.  943. 

Probate  court  settlement  of  a  deceased 
administrator's  accounts,  made  before  the 
appointment  of  an  administrator  o(  the  de- 
ceased administrator,  is  not  binding  upon 
the  sureties,  neither  the  principal  nor  the 
administrator  being  legally  before  the  court 
at  the  time  of  the  settlement  State  v. 
Drake,  52  Ark.  350,  12  S.  W.  708. 

Judgments  on  settlements  and  liabilities. 
In  an  Alabama  case  it  is  said,  upon 
the  question  of  the  condusiveneBS  of  a 
judgment  against  an  executor  or  admin- 
istrator upon  his  sureties,  that  "a  distinc- 
tion was  taken"  in  the  Alabama  courts, 
"at  an  early  day,  between  decrees  rendered 
against  the  representative  in  the  orphans' 
or  probate  court  on  settlements  made  there- 
in, and  judgments  rendered  aRainst  him  on 
debts  or  liabilities  of  his  testator  or  intes- 
tate. In  cases  falling  within  the  first  class 
— decrees  on  settlements  in  the  probate 
court — it  has  been  uniformly  ruled  that  the 
sureties  were  bound  and  concluded  by  the 
decree  rendered  precisely  and  to  same 
tent  as  tbeir  principal  was  bound. 
One  reason  given  for  this  ruling,  and  a  very 
strong  one,  was  and  is  that  in  settlements 
in  the  probate  court,  the  receipt  of  assetx 
by  the  representative,  the  amount  received. 
and  the  surplus  after  allowing  all  proper 
disbursements,  are  the  very  questions  con- 
sidered and  passed  upon.  They  constitute 
the  basis  of  tbe  decree.     And  the  form  of 

the  decree  is  another  reason.  It  is  not  that 
the  aum  be  levied  and  collected  of  the  prop- 
ertv  and  the  effects  of  the  testator  or  in- 
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testate  in-  his  bands  to  be  administered.    It 

is  that  he  pay  tbe  amount*  decreed ;  for  the 

presumption   is   that  he   has  converted  the 

assets    into   money.      In   auits   against   the 

personal    representative   to   enforce   a   debt 

liability  of  bis  testator  or  Intestate,  the 

ue  is  different.    The  question  in  such  ease 

the  decedent's  liahility  vel  non;  and  the 

inquiry    of    assets    in    the    representative's 

hands   is   not  one   of   the   issues   presented. 

The    recovery   is   not   apftinst   the   adminis- 

"  ir   personally,  hut   to  he  levied   of  tbe 

a  and   chattels  of   the  decedent  in  his 

Is   to   be   administered.     Hence,    in   all 

__.    early  decisions  it  was  held  that  such 

recovery  did  not  conclude  or  estop  the  sure- 

from   denying   that  the   administrator 

come    into    possession    of   aaaeta    with 

which      to     discharge     the     indebtedness." 
Banka  v.  Spccrs,  97  Ala.  560,  11  So,  841. 

A  judgment  against  a  ppraonal  repre- 
sentative to  enforce  a  dt'lit  or  liability  of 
his  intestate  is  not  bindinj;  on  the  sureties 
on  his  bond,  so  as  to  preclude  or  estop  tliem 
from  denying  that  the  adminiatrator  bad 
come  into  the  posseaaion  of  assets  with 
which  to  discharge  the  indebtedness.  Wood- 
all  T,  Wright,  142  Ala.  205,  37  So.  846. 

o.  Of  guardians. 

ia  generally  held  that  a  judgment 
against  a  guardian  is  conclusive  not  only 
as  against  him,  but  aa  against  the  sureties 
in  nn  action  on  the  bond.  Deegan  v.  Deegan, 
23  Nev.  185,  58  Am.  St.  Rep.  742,  37  Pac. 
360, 

A  probate  court  judgment  against  a  guard- 
an  is  conclusive  against  the  sureties  up. 
n   his   ofUcial    bond;    whatever   binds   and 


n   equally   bin 
Brodrib  v.  1 


56  Cal.  563. 

An  order  of  the  probate  court  entered 
against  a  guardian,  finding  the  amount  of 
money  in  his  hands  upon  the  settlement  ot 
his  accounts,  and  the  amount  due  to  per- 
sons lawfully  entitled,  is  conclusive  upon 
his  sureties.  Jncobson  v.  Anderson,  72 
Minn.  426,  75  N.  W.  007. 

A  judgment  of  a  probate  court  having 
jurisdiction  of  the  matter  fixing  the  amount 
due  by  a  guardian  is  conclusive  both  against 
the  guardian  and  his  sureties.  Bonp  v. 
Hansford,  13  Tex,  Civ.  App.  340,  45  S.  W. 
744*. 

Fraud  or  collusion  not  being  asserted,  an 
adjudication  of  the  amount  due  the  ward 
from  the  guardinn  is  conclusive  on  his  sure- 
ties. Cliase  V.  Wright,  HO"  Iowa,  555,  BO 
N.  VV.  357. 

A  judgment  ot  a  court  of  competent  juris- 
diction against  a  guardian  for  an  amount 
due  his  ward,  allirmed  by  consent  upon  ap- 
peal, is  conclusive  in  an  action  on  the 
bond.     McCleary  v.  Menke,  109  111.  204. 

A  surrogate's  decree  determining  the 
amount  due  from  a  guardian  ia  conclu- 
sive upon  his  sureties.  Kl>erle  v.  Schil- 
ling, 32  Misc.  10.1,  65  N.  Y.  Supp.  728. 

An  order  of  the  county  court  requiring  a 
guardian   to  pay   over  a   sum  of  money   in 
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his  hands  is  conclusive  uDon  the.  guardian 
and  hia  security,  except  for  fraud  or  mis- 
take, as  to  the  amount  then  actually  in 
the  hands  of  the  guardian.  '  Gillett  t. 
Wiley,  12a  111.  310,  9  Am.  St.  Rep.  587,  19 
N.  E.  287. 

The  settlement  of  a  guardian's  account  is 
conclusive  upon  the  sureties.  Altman  r, 
Hofeller,  152  N.  Y.  408,  48  N.  E.  961. 

The  settlement  of  a  guardian's  accounts 
and  his  discharge  by  the  court  cannot  be 
attacked  in  a  suit  on  the  bond.  State  ex 
rel.  Favorite  v.  Slauter,  80  Ind.  697. 

A  judgment  against  a  guardian  on  flnal 
settlement,  directing  tbe  payment  of  a  sum 
of  money  to  his  ward,  is  conclusive  upon 
bia  sureties.  State  ex  rel.  Yeoman  v.  H08- 
ha»,  66  Mo.  193. 

Tbe  surety  of  the  committee  of  a  lunatic 
is  concluded  by  the  judicial  settlement  of 
the  committee's  account.  Com.  use  of 
Todd  V.  Rhoads,  37  Pa.  60. 

A  surrofrate's  decree  in  an  accounting  pro- 
ceeding against  the  ailminiatrator  of  a  de- 
ceased guardian  is  binding  upon  the  sure- 
ties on  the  guardian's  bond,  although  they 
were  not  parties  thereto.  Van  Zandt  v. 
Grant,  87  App.  Div.  70,  73  N.  Y.  Supp.  BOO, 
affirmed  in  175  N.  Y.  150,  87  N.  E.  221; 
Hornune  v.  Schramm,  22  Tex,  a».  App. 
327.  54  8.  W.  615. 

The  order  and  determination  of  tbe  pro- 
bate court  as  to  the  amount  due  from  a- 
guardian  to  his  ward,  made  after  due  no- 
tice to  the  guardian,  is  final  and  conclusive 
upon  the  sureties  on  the  guardian's  bond 
in  an  action  against  them  thereon.  Cross 
V.  White.  80  Minn,  413,  81  Am.  St  Rep. 
287,  83  N.  W.  393. 

A  final  settlement  of  the  accounts  of  a 
guardian,  made  in  the  orphans'  court,  show- 
ing the  amount  of  his  indebtedness  to  bis 
wards  is  conclusive  alike  on  the  guardian 
and  bis  securities,  although  the  sureties  bad 
no  notice  of  the  proceedings  in  the  orphans' 
court,  and  were  not  present  and  did  not 
giie  their  consent  to  the  rendition  of  tbe 
judgment  against  tbem,  unless  the  securities 
can  impeach  it  for  fraud.  Chilton  v.  Parks, 
15  Ala.  671.   , 

A  judgment  of  the  court  establishing  the 
amount  of  a  guardian's  indebtedness,  and 
ordering  him  to  pay  the  sum  over  immedi- 
ately to  his  successor,  is  conclusive  upon 
his  sureties  without  notice  to  them.  Bot- 
kin  V.  Kleinschmidt,  21  Mont.  1,  69  Am. 
St  Rep.  641,  52  Pac.  563. 

It  is  not  necei<sary  to  bring  a  guardian's 
sureties  before  the  county  court  by  citation, 
in  order  to  maiie  a  decree  of  that  court  on 
Una)  sottlcment  of  the  guardian's  account 
conclusive  against  the  sureties  as  to  the 
amount  due  from  their  principal,  tahey  v. 
Boulmay,  24  Tex.  Civ.  App.  279,  5i)  S.  W. 
300. 

Where  there  is  a  iinal  settlement  of  the 
guardian's  accounts  upon  due  notice  and 
final  iudRment  rendered,  which  may  lie  en- 
forced by  attachment  or  action  on  the  bond, 
the  guardian's  sureties  are  concluded  there- 
hy.  the  condition  of  the  bond  being  tor  the 
faithful  discharge  of  the  guardian's  duties 
40  L.R.A.[X.S.) 
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according  to  law.     State  e 
Bilby,  50  Mo.  App.  162. 

An  order  of  the  probate  court  settling 
the  guardian's  final  account  is  conclusive 
upon  his  sureties,  although  they  bad  no  no- 
tice thereof.  Rice  v.  Wilson,  129  Mich.  520, 
89  N.  W.  336.  The  court  said:  'The  bond* 
of  executors,  administrators,  and  guardians 
are  placed  by  the  courts  upon  a  different 
basis  from  those  given  by  sheriffs,  treas- 
urers, etc.,  for  the  performance  of  their 
duties.  The  distinction  is  probably  based 
upon  the  theory  that  the  former  are  in- 
trusted with  estates  which  are  under  the 
control  of  the  courts;  that  they  must  ren- 
der accounts  to  such  courts,  and  have  them 
determined  and  tbe  amount  fixed  before  suit 
upon  the  bond.  Cne  of  the  coilditions  of  tbe 
bonds  is  that  the^  shall  render  accounts, 
and,  if  such  guardians,  etc.,  do  not  pay  the 
judgments  found  against  them  by  the  court, 
the  sureties  will.  These  bonds  stand  on  the 
same  basis  as  do  bail  and  appeal  bonds  in 
suits  at  law.  In  each  case  there  must  be  a 
judgment  against  tbe  principal  before  the 
bail  can  be  sued.  Not  so,  however,  with 
bonds  of  sheriffs,  treasurers,  etc.  It  ia  no 
condition  of  their  bonds  to  pay  any  judg- 
ment that  courts  may  render  against  them. 
The  universal  method  pursued  is  to  sue  the 
principal  and  sureties  in  the  same  suit." 

It  has  been  said  that  the  decree  against 
the  guardian  is  conclusive  on  the  sureties, 
because  they  are  privies  in  contract.  For 
the  faithful  performance  of  all  tbe  duties 
required  of  the  guardian  by  law,  they  are 
bound  by  the  terms  of  the  bond;  and  a  full 
settlement  of  his  guardianship  in  the  court 
of  probate  or  the  court  of  chancery,  as  the 
ward  may  elect  the  one  or  the  other  forum, 
is  the  duty  enjoined  upon  him  by  the  law. 
The  decree  rendered  against  him  ip  in  the 
nature  of  a  judicial  admission  made  by 
him;  is  an  act  done  in  the  performance  of 
his  truat  and  duty,  and  for  this  reason  is 
binding  and  conclusive  on  the  suretiea;  and 
not  upon  the  theory  that  they  are  parties 
to  the  record,  directly  or  indirectly.  Hailey 
r.  Boyd,  64  Ala.  399. 

A  guardian's  sureties  are  bound  by  tbe 
judgment  of  tbe  supreme  court  setting 
aside  a  settlement  of  the  guardian's  account 
for  fraud,  and  fixing  the  amount  due  from 
the  guardian  to  the  ward.  The  suretiea  by 
their  contract  have  so  connected  themselves 
with  the  obligation  of  tlie  guardian,  and 
with  the  proceedings  to  bring  him  to  ac- 
count, and  with  the  judament  rendered,  to 
make  it  binding  upon  them  as  to  all  ques- 
tions necpssaritv  involved.  Douglass  v.  Fer- 
ris, 138  N.  Y.  192,  34  Am.  St.  Rep.  43S,  33 
N.  E.  1041. 

The  final  settlement  of  a  guardian's  sic- 
counts  on  the  determination  by  the  probate 
court  of  the  amount  due  his  wards,  in  the 
absence  of  fraud  or  collusion,  concludes  the 
sureties  in  an  action  on  the  bond.  Braiden 
v.  Mercer,  44  Ohio  St  339,  7  N.  E.  155. 
Tbe  court  said ;  "By  their  bond  the  sureties 
contract  with  reference  to  tlie  action  of  k 
court,  and  that  their  principal  will  obey 
its  orders  and  conform  to  such  action.    Can 
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tlie  orders  □[  tlie  court,  there  U  cl(>ar1y 
breach  of  the  bond.  The  relation  they  as- 
sume to  such  court  and  its  action  so  far 
makea  them  privy  to  the  proceedingx  affect- 
ing their  principal  as  to  deny  to  them  the 
right,  when  called  upon  to  answer  for  the 
breach  of  the  bond,  to  call  in  qnesti 
the  grounds  upon  which  tbe  court  based  its 
action,  and  to  have  the  same  cause  retried." 
Under  a  bond  providing  that  "if  the 
guardian  should,  upon  removal  from  office 
or  at  the  expiration  of  hia  trust,  settle  his 
accounts  in  said  court,  or  with  the  ward  or 
his  legal  representatives,  and  pay  over  and 
deliver  all  the  estate,  title  papers,  and  ef- 
fects remaining  in  bis  hands  or  due  from 
him  on  such  settlement,  to  the  pei 
persona  lawfully  entitled  thereto,  then  the 
obligation  t«  be  void,"  etc., — an  order  by  the 
conrt  that  the  guardian  pay  over  to  hia  suc- 
cessor the  balance  found  to  be  due  the  ward 
ia  conclusive  upon  the  sureties.  Ream  v. 
Lynch,  7  111.  App.  161. 

A  surety  who  makes  himself  a  party  to 
the  Anal  settlement  of  the  guardian's  ac- 
count is  bound  thereby.  McWilliams  v. 
Kalbach,  55  Iowa,  110,  7  N,  W.  4B3. 

A  decree  of  a  probate  court  against  a 
guardian  for  a  sum  due  his  ward  is  conclu- 
sive against  hia  sureties  as  to  every  matter 
of  defense  which  could  have  been  urged 
againat  its  rendition,  and  on  an  application 
for  supersedeas,  neither  the  surety  or  his 
principal  con  go  behind  it  and  show  that 
in  tact  the  principal  was  not  liable  for  the 
sum  decreed  againat  him,  either  because  he 
had  never  received  tbe  assets  with  which  he 
was  charged,  or,  having  received  tliem,  had 
accounted  for  them.  Oravett  v.  Malone,  G4 
Ala.  19. 

An  order  of  the  probate  court  as  to  the 
amount  due  from  a  ^ardian  to  his  ward 
is  conclusive  upon  his  sureties  as  to  the 
amount  actually  in  the  handa  of  the  guard- 
ian, and  is  impeachable  only  for  fraud  or 
mistake.  Ryan  v.  People,  165  III.  143,  48 
K.  E.  200,  ofSnoing  82  111.  App.  355.  To 
the  same  eVect,  Badger  v.  Daniel,  79  N.  C. 
372;  Niehoff  v.  People,  171  111.  243,  49  N. 
E.  214,  alllrming  66  111.  App.  869;  Scboen- 
leber  t.  Bnrkbardt,  94  Wis.  S7S,  89  N.  W. 
343. 

A  jndgment  of  a  county  court  as  to  the 
amount  due  from  the  guardian  to  hia  ward 
on  final  aettlement  is  conclusive  upon  his 
sureties,  and  not  prima  facie  only  as  to 
tbe  amount  due,  in  tbe  absence  of  any  alle- 
gation of  fraud  or  collusion.  Brooks  v.  Peo- 
ple, 15  III.  App.  670. 

The  settlement  of  a  guardian's  account 
adjudging  the  amount  due  the  ward  is  con- 
clusive both  on  the  principal  and  the  sure- 
ties. BO  as  to  preclude  the  sureties  from 
setting  up  the  claim  that  the  guardian 
squandered  the  money  before  their  appoint- 
ment. Knepper  v.  Glenn,  73  Iowa,  730,  30 
N.  W.  763. 

The  Buretiea  on  a  guardian's  bond  cannot 
show  in  an  action  on  the  bond  that  the 
moneys  with  which  the  guardian  was 
40  L.R,A.(N,S.) 


charged  in  the  final  report,  and  which  were 
ordered  to  be  paid  to  hia  successor,  were 
largely  expended  for  necessities  which,  upon 
a  proper  showing,  might  have  been  sanc- 
tioned by  the  court.  Knox  v.  Kearns,  73 
Iowa,  236,  34  N.  W.  S81. 

The  decree  of  a  surcogate's  court  entered 
on  the  accounting  by  the  executrix  of  a 
general  guardian  is,  unless  impeached  for 
fraud,  conclusive  as  against  the  sureties  of 
the  guardian,  as  to  the  amount  due  from 
his  estate  to  tbe  ward.  Martin  v.  Hann, 
32  App.  Div.  G02,  53  N.  Y.  Supp.  188. 

A  judgment  establishing  the  liability  of 
tbe  estate  of  th«  ward  for  taxes  in  a  suit 
by  the  guardian  to  restrain  their  collection 
is  re*  judicata  as  to  that  question  in  a  sub- 
sequent action  against  the  guardian  and  his 
sureties  to  collect  the  unpaid  taxes.  'Bald- 
win v.  Maryland,  179  U.  S.  220,  48  L,  ed. 
160,  21  Sup.  Ct.  Rep.  105. 

But  a  surety  cannot  be  deprived  of  the 
right  to  litigate  the  question  of  suretyship, 
or,  if  it  existed,  the  question  whether  it 
continued  at  tbe  tims  the  decree  was  ren- 
dered against  the  guardian.  Gravett  v.  Ma- 
lone, 54  Ala.  19.  The  court  said:  "The 
settlement  is  made  without  notice  to  him, 
and  is  conclusive  on  him  only  because  it  is 
an  act  his   principal,   the   guardian,   is   re- 

Suired  by  law  to  perform,  and  the  due  pcr- 
irmanoe  of  which  is  within  tbe  condition 
of  his  bond. 

The  judgment  roll  in  an  action  brought 
by  wards  against  their  general  guardian, 
adjudging  that  proceedings  for  the  sale  of 
tbe  wards'  estate  were  fraudulent  and  roid, 
and  aetting  such  proceedings  aside,  and  pro- 
ceedings before  a  surrogate  for  his  removal, 
assuming  that  the  bond  was  intended  to 
provide  against  wrongful  and  fraudulent 
conduct  of  the  guardian,  are  incompetent 
evidence  to  prove  such  misconduct,  as 
against  ^  surety  who  was  neither  a  party 
nor  a  privy  to  such  proceedings  for  action. 
Clark  V.  Montgomery,  23  Barb.  404. 

But  a  decree  of  the  orphans'  court  against 

guardian   is    not   conclusive   against   bis 

sureties   as   to    items   accruing   after   tbeir 

discharge.     Hamner  v.  Mason,  24  Ala.  480. 

Judgment  not  binding. 

Bat  it  has  been  held  that  an  accounting 
a  probate  court,  without  notice  to  the 

guardian  or  surety,  is  not  conclusive  upon 
tbe  latter  in  an  action  on  the  bond.  Gil- 
bert V.  Gilbert,  13  Ohio  C.  C.  29,  7  Ohio 
C.  D.  88. 

An  order  of  the  probate  court  granting 
leave   to  sue  on   a  guardian's  bond   is   not 


,.  Rep.  405,  72  N.  W.  595. 

A  decree  of  a  probate  court  against  a 
guardian  on  the  settlement  of  his  accounta, 
also  rendered  apiinst  tbe  sureties  on  his 
bond,  on  the  mintaken  theory  that  the  stat- 
ute jierniitting  execution  of  the  decree 
againat  holli  frnardinn  and  sureties  authnr- 

>B  a  decree  njrainst  the  sureties,  nil]  not 

.pport  a  gftrnisliment   proceeding   againat 
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the  auretiea,  or  a  Jadgnient  against  the  gar- 
niahee,  who  admits  an  indebtedness  to  thpm. 
Smith  T.  Jackson,  66  Ale.  25. 

Prima  facie  evidence. 

In  Bome  jurisdictions  it  is  held  that  ii 
judgment  against  a  guardian  is  prima  facie, 
but  not  conclusive,  evidence  against  his 
sureties.     Bradwell  v,  Spencer,   10  fia,  578. 

Proceedings  upon  wluch  a  judgment  ix 
rendered  finding  the  amount  due  by  a 
guardian  to  his  ward  are  prima  facie,  not 
conclusive,  evidence  of  indebtedness  as 
affainst  the  suretips  in  rfh  action  on  the 
guardian's  bond.  Weaver  v.  Thornton,  63 
Ga.  655. 

A  guardian's  surety  is  only  prima  facie 
bound  by  a  judgment  against  the  estate  of 
tlie  ward,  to  which  he  was  not  a  party. 
Fidelity  *  D,  Co.  v.  Rich,  J22  Ga.  608,  50 
8.  E.  338. 

A  final  settlement  of  a  guardiannhip  cre- 
ates a  prima  facie  liability  on  the  part  of 
the  gtiardian's  sureties.  State  use  of  Brent 
».  Grace,  26  Mo.  87. 

A  decree  against  a  guardian  is  onTy  prima 
facie  evidence  of  a  devastavit.  The  surety 
may  "look  into  it."  Bryant  v.  Owen,  1  Ga. 
355.  The  court  said:  "The  surety  now  be- 
fore this  court  was  not  a  party  to  this  suit 
in  equity;  he  had  no  notice,  bo  far  as  the 
record  discloses,  of  its  pendency;  of  course, 
he  was  nut  heard  in  his  own  defense  in  that 
suit  It  is  contrary  to  natural  justice,  and 
also  to  all  the  aiialo^^ies  of  the  law,  that 
one  should  be  estopped  by  a  decree  to  which 
he  was  not  a  party,  and  of  which  be  liod  no 
notice.  Such  a  rule  would  moat  elTpcttially 
oust  the  security  of  his  day  in  court'  His 
rights  would,  by  such  a  rule,  depend  upon 
the  dilisence  or  the  fidelity  of  others.  The 
principiil  might  collude  with  the  complain- 
ant, and  permit  an  iniquitous  decree  to  be 
rendered  against  himself,  in  order  to  charge 
his  surety.  Human  nature  is,  unfortunate- 
ly, not  too  good  for  that;  or  his  can-lessnesa 
or  neglect  might  work  irreparable  injury  tn 
the  surety." 

A  judgment  against  a  tutor  upon  an  ac- 
count of  tutorship  is  only  prima  fflcie  evi- 
dence against  the  tutor's  surety.  Fusclier 
v.  Babineau,  14  La.  Ann.  777. 


dence  against  bis  sureties,  altbou-;b  they 
are  not  parties  to  tlie  action.  They  can  re- 
lieve themselves  of  such  binding  efl^cct  of  the 
recovery  against  the  principal  only  by  show- 
ing that  the  amount  recovered  wns  in  ex- 
cess of  the  amount  which  the  plaintiff  in  the 
judgment 


r  that 


titled  i 


Parr  v.  State,  71  Md.  220,  17 
Atl.  1020. 

A  decree  of  the  cliancerj-  court  on  the  final 
account  of  a  guardian  is  only  prima  facie 
evidence  against  his  surety,  who  may  ex- 
onerate hioiRolf  from  liability  for  any 
charges  or  omissions  in  the  final  Account 
which  were  not  legal  us  »;.'Hinat  him.  State 
use  of  Baird  v.  Hull,  53  Miss.  020. 
40  L.R.A.{N.S.) 


Hhere  the  bond  of  a  curator  in  the  stat- 
utory form  provides  that  he  shall  discharge 
nil  his  duties  according  to  law,  a  final  set- 
tlement of  the  probate  court  haiing  the 
binding  effect  of  a  judgment  is  not  conclu- 
sive against  the  sureties,  hut  prima  facie 
correct  only.  State  use  of  Smith  v.  Martin. 
18  Mo,  App.  468.  The  court  said  that  the 
decisions  holding  judgments  against  the 
principal  conclusive  against  the  t-ureties 
turned  wholly  upon  the  language  of  the  par- 
ticular bond. 

But  in  M'Kellar  v.  Bowell,  11  K.  C.  (4 
Hawks)  34,  it  was  held  that,  in  an  action 
against  the  securities  on  a  guardian's  bond, 
the  record  of  a  judgment  against  the  guard- 
ian in  a  suit  brouglit  against  him  alone  is 
not  competent  evidence  against  the  sureties. 

d.  Of  aaelgneea. 

A  judgment  against  an  assignee  has  been 
held  binding  upon  him  and  his  sureties. 
Cook  V,  J*hmer,  9  Ohio  C.  C.  632,  6  Ohio 
C.  D.  726. 

By  signing  the  bond,  the  surety,  it  has 
been  said,  covenants  that  his  principal  will 
faithfully  execute  the  trust  imposed  upon 
him  by  his  appointment  as  assignee,  and  in 
such  a  case,  the  surety,  in  the  absence  of 
fraud,  is  bound  by  the  jud.sment  against 
the  principal,  and  without  regard  to  any 
right  to  appeal.  State  ex  rel.  Glidden  i  .1. 
Varnish  Co.  v.  National  Surety  Co.  76  Mo. 
App.  227. 

Whether  or  not  sureties  were  parties  to 
an  action  in  which  the  amount  of  defalca- 
tion of  an  assignee,  their  principal,  was 
adjudged,  they  are  bound  thereby.  Hind- 
man  V.  Lewman,  23  Kj.  L.  Rep.  181,  63  S. 
W.  478,  rehearing  denied  in  23  Kv.  L.  Rep. 
170.  81   S.  W.  470. 

The  sureties  of  an  assignee  for  the  benefit 
of  creditors,  who  has  bwn  directed  by  the 
final  decree  to  pay  a  claim  of  a  specific 
creditor,  are  bound  thereby.  Tbey  cannot, 
in  an  action  on  the  bond,  set  up  that  tin; 
decree  was  erroneously  made  against  the  aa- 
Hignee.  Their  remedy,  if  any,  is  bv  appeal 
from  the  decree  of  distribution.  Little  v. 
Com.  48  Pa.  337. 

In  an  action  on  the  bond,  the  sureties  of 
an  assignee  are  concluded  bv  the  findings  of 
tlie  county  court  as  to  the  amount  unac- 
counted for  that  came  to  the  hands  of  the 
assignee,  and  which  he  was  ordered  by  tlte 
county  court  to  pay  over;  and  they  are  not 
entitled  to  have  such  matters'  retried. 
Moulding  T.  Wilhartz,  169  111.  422.  48  N. 
E.  I8S. 

A  judgment  for  the  amount  ascertained 
to  l>e  due  in  a,  settlement  suit  against  an 
asiignee  for  creditors  is  conclusive  as  to  tlie 
amount  against  his  sureties,  although  they 
had  no  notice  thereof.  National  Suretv  Co. 
V.  Arterburn,  110  Ky.  832,  62  S.  W.  882. 

Where,  by  the  decree  of  the  probate  court 
upon  the  final  account  of  the  assignee,  he  is 
ordered  to  pay  over  a  balance  remaining  in  - 
his  hands  to  the  assignor,  tlie  sureties  will 
bo  concluded  by  the  decree,  although,  in  ex- 
ecuting   the    assignment,   there    may   hava 
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been  collusion  betnern  tlie  a.iafgnor  and  as- 
signee to  defraud  the  crvditore,  unless  an 
appeal  baa  been  taken,  or  the  judgment  has 
been  reversed  upon  a  proceeding  in  error. 
Carver  t.  Tisinger,  4Q  Ohio  St.  56,  18  N. 
E.  *91. 

In  an  action  on  an  nsaience's  bond  for  the 
recovery  of  the  amount  found  due  the  sup- 
eee«or  of  the  assisnee  on  the  settlement  of 
his  accounts,  the  sureties  are  concluded' bv 
the  Bettlcment,  and,  in  the  absence  of  fraud 
or  eollusion,  can  neither  question  the  cor- 
rectness of  the  settlement,  nor  demand  a  re- 
hearing of  the  accounts;  nor  will  they  be 
heard  to  assert  that  tl>e  assets  with  which 
the  assignee  is  charged  in  his  accounts  wpre 
not  the  property  of  tiie  assignor.  Walsh 
V.  Miller.  61  Ohio  St.  462,  38  N.  E.  381. 
The  court  eaid:  "It  is  the  settled  law  of 
thia  state  that  sureties  on  the  bond  of  a 
Ipiardian  or  assignee  are  in  privity  with 
their  principal,  and  so  bound  and  concluded 
by  the  findings  and  judgments  of  the  pro- 
bate court  in  the  settlement  of  the  trust, 
that  they  cannot  question  their  correctness, 
or  dispute  the  amount  found  due  from  the 
principal." 

It  hag  been  said  that  in  proceedings  under 
a  voluntary  assignment  by  a  failing  debtor, 
for  the  benefit  of  his  creditors,  there  i<i  a 
general  likeness  or  analogy  to  those  involved 
rn  the  settlement  of  decedent's  estates  and 
guardianships.  It  is  well  settled  that  in- 
terlocutory orders  or  actions  by  the  court 
relating  to  reports  or  matters  connected 
with  decedent's  estates  and  guardianships 
cannot  be  attacked  collaterally  by  way  of 
suits  on  bonds  of  administrators  and  guard- 
ians. As  to  all  matters  embraced  in  such 
reports  or  settlements,  the  action  of  the 
court  is  deemed  to  be  prima  facie  correct, 
and  must  stand  until  reversed  or  lot  aside 
in  some  direct  way  or  proceeding  by  the 
court  having  control  over  tliem.  And  as 
to  the  making  of  all  reports  and  the  action 
of  the  court  thereon,  those  interested  must 
take' notice,  unless  the  statute  makes  pro- 
vision that  notice  be  given.  To  allow  a 
review  of  the  action  and  decrees  of  the 
court  in  such  eases,  whether  interlocutory 
or  final,  by  way  of  suits  upon  the  bond 
given  by  the  trustee,  would  be  to  admit 
and  invite  examination  and  re-examination 
o(  every  report  niade  by  the  trustee  as 
often  as  any  captious  interested  person 
might  become  dissatisfied.  State  ex  re!. 
Puett  V.  MuBser,  4  Ind.  App.  407,  30  N.  E. 
S44. 

But  in  Pierpoint  v.  McGuire,  13  MLso. 
70,  34  N.  Y.  Supp.  150,  it  was  held  that 
a  judgment  against  an  assignee  for  credit- 
ors is  prima  facie  evidence  against  the 
sureties  in  an  action  on  the  bond. 

In  Macready  v.  Schenck,  41  La.  Ann.  458, 
fl  So.  517,  it  was  held  that  a  judgment 
against  a  liquidMor  of  a  partnership  is 
prima  facie  evidence  against  the  surety  on 
the  bond,  to  show  breacli  of  contract  and 
liability,  hut  that  adverse  proof  is  admissi- 
ble. 


against  an  assignee  for  the  benefit  of  cred- 
itors are  not  ndmisaible  against  the  sureties, 
on  the  assignee's  bond  conditioned  only  for 
the  faithful  discharge  by  their  principal  of 
his  duty  as  such  assignee,  and  that  he  shall 
duly  account  for  all  moneys  received,  since 
neither  in  language  nor  by  implication  have 
tile  sureties  covenanted  to  be  bound  hy  the 
result  of  the  proceeding  against  the  aa- 
signee  to  which  they  were  not  parties,  and 
of  which  they  bad  no  notice. 

e.  Of  receivers. 

In  E.  Martin  ft  Co.  v,  Kirby,  —  Nev.  — , 
117  Pac.  2.  it  was  held  that  if  a  receiver 
is  bound  by  an  order  in  a  receivership  pro- 
ceedings, his  surety  is  likewise  concluded 
thereby. 

Upon  the  settlement  of  a  receiver's  ac- 
counts, the  order  of  the  court  directing  him 
to  pay  over  the  balance  in  his  hands  to  per- 
sons entitled  thereto  is  not  only  binding 
upon  the  receiver,  but  is  also  binding  upon 
his  sureties  as  to  the  amount  due  on  ac- 
count of  his  receivership.  Clark  v.  First 
Sat.  Bank,  57  Mo.  App.  277. 

Tlie  amount  found  due  from  a  receiver 
in  a  chancery  accounting  is  conclusive  upon 
the  surety  in  an  action  upon  the  receiver's 
bond,  where  the  surety  had  notice  of  the 
accounting  and  an  opportunity  to  intervene. 
Ball  V.  Chancellor,  47  N.  J.  L.  125. 

An  order  of  the  court  directing  the  re- 
ceiver to  pay  a  sum  of  money  is  conclusive 
upon  the  surety  on  his  bond,  although  not 
a  party  thereto,  under  a  bond  conditioned 
upon  the  faithful  discharge  by  the  receiver 
of  the  duties  of  his  trust,  since  the  failure 
to  pay  is  within  the  terms  of  the  bond  and 
a  breach  of  its  terms.  Thomson  v.  Mc- 
Gregor, 13  Jones  &  S.  107. 

The  condition  o!  a  receiver's  bond  being 
that  he  should  faithfully  conduct  himself 
in  his  office  as  receiver,  faithfully  fnirform 
his  duties  as  required  by  taw  and  in  obe- 
dience to  the  directions  of  the  court,  and 
truly  and  faithfully  account  for  and  pav 
over  the  moneys  of  the  company  whieli 
should  come  into  his  hands, — an  order  of 
the  court,  after  due  proceedings  and  a  full 
hearing,  ascertaining  the  sum  due  and  to 
be  paid  by  the  receiver,  is  competent  evi- 
dence azainst  his  sureties  as  well  as  him- 
self, both  of  a  breach  of  his  bond  and  of  an 
amount  due  from  him  upon  such  breach,  for 
which  they  are  responsible.  Com.  v.  Gould, 
l]fi  Mass.  300. 

But  it  has  been  held  that  the  sureties  on 
a  receiver's  bond  -  conditioned  upon  the 
faithful  discharge  of  his  duties  as  receiver 
are  not  concluded  in  an  action  on  the  bond, 
by  a  judgment  against  the  receiver.  Coo 
v.  Paiteraon,  122  App.  Div.  76,  108  N.  Y. 
Supp.  65!),  rehearing  denied  in  123  App. 
Div.  914,  108  N.  Y.  Supp.  1127. 

A  judgment  against  a  receiver  directing 
him  to  pay  over  a  certain  sum  of  money 
is  competent  evidence  for  the  purpose  of 
showing  a  breach  of  his  bond,  although  it 


In  People  T.  White,  28  Hun,  289,  it  wos    may  not  be  evidence   as  to  the  amount  pi 
held  that  the  proceedings  taken  by  creditors    property   received    by   him,     Thompsoni  It? 
.  40  l4.R.A.(N.S.)  48  t> 
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Denner,  18  App.  Div.  160,  44  N.  Y.  Snpp. 
723. 

On  the  wttlement  of  a  reoeiver'B  account, 
tbe  decree  of  the  court  requir[ng  him  to 
pftj  over  a  certain  sum  to  a  Bpecial  commis- 
Bioner  lor  ilisbureementE  is  conclusive  upon 
his  sureties  as  to  the  liability  and  its 
amount  Stnte  use  of  Beard  t.  Abbott,  63 
W.  Va.  180,  61  S.  E.  389. 

A  judgment  flxing  the  amount  of  assets 
for  which  a  receiver  fails  to  account  is  not 
binding  upon  hia  sureties,  who  were  not 
parties  thereto,  as  to  the  amount  of  the 
default]  but  it  is  evidence  that  the  receive)' 
is  in  default  and  that  be  has  failed  to  ac- 
count. Carl  V.  Meyer,  SI  App.  Div.  6,  84 
N.  Y.  Supp.  1077. 

Where  a  receiver  refused  in  an  action 
against  him  to  interpose  the  defense  of  the 
statute  of  limitations,  and  refused  to  alloiv 
his  indemnitors  to  do  so,  it  was  hiild  that 
the  latter  were  not  concluded  by  tbe  jud^- 
ment  from  setting  up  such  defense.  Chapin 
V.  Thompson,  4  Hun,  770. 

In  Presto n  v.  American  Suretv  Co.  104 
Ud.  40,  64  Atl.  202.  it  was  held  that  a 
decree  against  a  receiver  fixing  the  amount 
for  which  he  had  not  accounted,  and  direct- 
ing a  suit  to  be  brought  a$;a!nst  a  surety 
therefor,  is  not  conclusive,  bnt  prima  facie, 
evidence  only  against  tbe  surety,  not  a  party 
thereto  and  ignorant  of  the  proceedinga  on 
which  the  decree  was  baaed. 

/.  Miaoellaneinu. 

It  baa  been  held  that  the  auretles  of  a 
public  officer  are  not  concluded  by  theset- 
tlements  made  by  him  with  the  court.  Nol- 
ley  V.  Callaway  County  Court.  11  Mo.  447. 

In  FoKcroft  v.  Nevens,  4  Me.  72,  it  was 
said  that  the  default  of  the  principal  on  an 
oflicia]  bond  can  have  no  effect  to  charge 
the  sureties. 

A  judgment  aj^inat  an  officer  establish- 
ing a  defalcation  beyond  the  penalty  of  his 
bond  is,  in  the  Federal  courts  at  least, 
prima  facie  evidence  against  his  sureties  to 
show  the  breach  of  the  bond.  Moses  v. 
United  States.  168  U.  S.  571,  41  L,  ed.  IIIB, 
17  Sup.  Ct.  Rep.  682. 

A  judgment  against  a  principal  alone  for 
the  amount  of  public  money  which  he  has 
failed  faithfully  to  expend  and  account  for 
ia  prima  facie  evidence  against  the  sureties 
in  an  action  on  the  bond.    Ibid. 

A  judgment  against  a  government  ofGcial 
for  the  amount  of  bis  defalcation,  or  for  the 
major  part  of  it,  is  competent  evidence 
against  his  sureties  in'  an  action  on  the 
band,  though  not  conclusive.  Howgate  v. 
United  States.  3  App.  D.  C.  277. 

A  judgment  against  a  United  States  in- 
ternal revenue  collector  for  his  default  in 
binding  upon  his  sureties.  United  States 
v.  Ingate   |C.  C.)    48  Fed.  251. 

In  Arkansas  a,  judgment  by  a  county 
court  in  favor  of  the  plaintiff  is  conclusive 
evidence  aeainst  the  sureties  of  a  collector 
in  an  action  on  the  bond.  Jones  v.  State, 
14  Ark.  170. 

An  order  of  a  court  directing  a  Burro- 
^0  L.R.A.(N.S.) 


gate's  clerk  to  pay  over  a  mm  of  money 
hsH  been  held  at  leaat  prima  facie  evidence 
against  his  sureties,  having  no  notice  of 
the  proceedings  preliminary  to  auch  order. 
State  use  of  St.  Louis  v.  ThorntoD,  8  Mo. 
App.  27. 

It  is  now  the  rule  in  Nebraska  that  in 
an  action  on  the  official  bond  of  an  officer, 
a  judgment  against  the  latter  for  breach  of 
trufet  in  converting  money  of  the  plaintiff 
to  his  own  use  is  only  prima  facie  evidence 
against  his  sureties.  Such  an  adjudication 
is  conclusive  evidence  of  the  liability  of  the 
sureties  only  in  case  they  agreed  to  abide 
by  any  judgment  that'  might  be  rendered 
againat  their  principal.  Barker  v,  Wheeler, 
60  Neb.  470,  83  Am.  Bt.  Hep.  641.  83  N.  W. 
678,  overruling  Thomas  v.  Markmann.  43 
Neb.  823,  82  N.  W.  208,  and  Lewis  v.  Mills, 
47  Neb.  BIO,  86  N.  W.  817.  The  court  said 
that,  upon  tbe  question  whether  their  prin- 
cipal had  been  guilty  of  misconduct  in  of- 
flee,  they  were  entitled  to  be  beard,  and 
that  it  was  contrary  to  natural  justice  that 
they  should  be  concluded  by  a  judgment  to 
which   tbey  were  not  parties. 

In  Alabama  it  has  been  held  that  a  judg- 
ment against  an  officer  for  defalcation  is 
not  prima  facie  evidence  against  his  aure- 
ties,  either  as  to  the  fact  of  the  embezzle- 
ment or  as  to  the  amount  thereof,  in  the 
absence  of  a  statute  applicable  thereto. 
Firemen'a  Ins.  Co.  v.  McMillan,  20  Ala.  147. 

A  settlement  made  in  a  county  court  by 
the  administrator  of  a  county  treasurer, 
of  an  indebtedness  due  the  county,  has  been 
held  binding  upon  the  sureties  on  the  treas- 
urer's bond,  although  made  without  notice 
to  them,  the  suretiea  by  their  contract  and 
by  force  of  law  covenanting  for  the  faithful 
performance  of  their  principal's  duty,  and 
to  settle  in  accordance  with  the  judgment 
of  that  tribunal,  if  no  appeal  is  prosecuted 
from  its  findings.  Wvcough  v.  State,  SO 
Ark.  102,  6  S.  W.  598.' 

A  judgment  of  the  probate  court  on  the 
final  settlement  of  the  administrator  bf  a 
partnership  estate,  rendered  after  the  death 
of  the  surety,  when  there  was  no  one  to  be 
affected  by  the  notice  of  the  proceedings 
and  no  one  to  represent  the  estate  at  the 
hearing  in  the  probate  court,  or  to  take  an 
appeal  if  desired,  has  bfeen  held  not  conclu- 
sive upon  the  estate  of  the  surety.  State 
ex  rel.  Taafl'e  v.  Goggin,  IBl  Mo.  482,  108 
Am.  St.  Rep.  826,  BO  S.  W.  37B.  The  court 
said;  "Proceedings  in  the  probate  court 
are  somewhat  in  the  nature  of  proceedings 
in  rem,  and  when  the  notices  required  by 
law  have  been  given,  all  persons  interested 
are  chargeable  with  notice  and  have  the 
right  to  he  heard.  The  sureties  on  the  ad- 
ministrator's bond  are  interested  in  hia  final 
settlement,  and  are  entitled  to  be  heard 
before  a  judgment  which  is  to  be  binding 
on  them  is  rendered,  and  nave  the  right  to 
appeal  if  they  fepl  aggrieved.  If  tbey  do 
not,  after  due  notice  of  the  purpose  of  fhs 
administrator  to  make  final  settlement  has 
been  given,  appear  in  court,  but  let  the 
judgment  of  final  settlement  go  against 
their  principal,  and  take  no  part  in  the 
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prooMdinn  until  tlie  period  for  appeal  hM 
elapsed,  ibej  have  no  cause  to  complain, 
becanBe  they  have  neglect«d  their  oppor' 
tuni^,  and  the  judgment  ib  conclusive  on 

But  in  State  ei  rel.  Christy  *.  Donegan, 
12  Mo.  App.  190,  a  judgment  against  the 
admiuistrator  of  a  partnership  estate,  ren- 
dered upon  a  final  settlement  and  order  of 
distribution  then  made  upon  him,  whs  held 
conclueive  a^inst  the  sureties  upon  his 
bond,  and  not  merely  prima  facte  evidence 
against  them,  as  to  the  amount  due  hy  the 
partnenbip  administrator. 

It  has  been  held  that  the  trustees'  bonds- 
men cannot  question  the  auditor's  account 
duly  ratiSed  by  the  court,  finding  a  certain 
sum  due  from  the  trustees.  State  use  o/ 
Whitelock  V.  Banks,  —  Md.  — ,  24  Atl.  S40. 

But  in  New  York,  where  the  bond  of  a 
testamentary  trustee  is  conditioned  upon 
the  faithful  execution  of  the  trust,  a  judg- 
ment against  the  executrix  of  the  trust^ 
is  not  conclusive  upon  the  sureties  of  the 
trustee  as  to  the  amount  of  the  damage 
due  to  the  alleged  bresch  of  the  trust. 
Thomson  t.  American  Surety  Co.  170  N.  Y. 
Ib9,  02  N.  E.  1DT3. 

The  sureties  on  a  trustee's  tiond  condi- 
tioned upon  the  faithful  performance  by 
tbe  principal  of  his  duties  as  trustee  are 
not  concluded  by  a  judgment  against  tbe 
representatives  of  their  deceased  principal 
for  moneys  due  a  benetlciary.  People  ex 
rel.  Collins  v.  Doaobue,  70  Hun,  317,  24 
N.  Y.  Supp,  437.  Tbe  court  said:  "We 
here  find  that  neither  by  the  nature  of  the 
contract  nor  tbe  express  terms  of  the  bond 
does  the  surety  obligate  himself  to  be  bound 
by  the  judgment  of  tbe  court;  and  when  it 
is  sought  to  charge  him,  after  the  death 
of  the  princinal,  with  the  latter's  unfaith- 
fulness, he  should  not  be  precluded  by  a 
judgment  obtsined  against  the  representa- 
tives of  the  deceased  principal,  in  an  action 
to  which  he  was  not  a  party  and  of  which 
he  had  no  notice." 

A  judgment  obtained  against  a  principal 
on  a  statutory  bond,  official  in  character,  is 
prima  facie  sufficient  to  warrant  a  recovery 
against  his  sureties.  It  is  therefore  unnec- 
essary for  the  plaintiff  to  furnish  proof  of 
the  contract  upon  which  such  judgment  was 
rendered.  Ihrig  v.  Scott,  13  Wash.  659,  43 
Pac.  633. 

When  the  principal  and  sureties  on  an 
official  bond  are  sued  together,  the  judgment 
as  to  the  principal  is  re*  fudioata  aa  to  the 
sureties,  and,  within  the  limit  of  the 
amounts  for  which  they  are  held  under  the 
terms  of  their  bond,  they  are  bound  to  make 
good  the  entire  judgment  against  the  prin- 
cipal, including  the  neoalty.  EastiD  v. 
School  Directors,  40  La.  Ann.  70S,  4  So. 
860. 

A  North  Coralina  statute  (Acts  1844) 
rendered  competent  against  the  sureties  to 
official  bonds,  and  those  given  by  executors, 
administrators,  and  guardians,  whatever 
evidence  would  be  competent  against  tlie 
principals,  and  this  was  declared  to  be  con- 
elusive,  wiiere  the  evidence  was  a  judgment 
40  LlHA(N.5.) 


against  the  latter.  In  1881,  the  statute 
was  amended  by  making  the  evidence  "prima 
facie  only"  against  the  surety.  (Code 
i  1346.)  Uoora  T.  Alexander,  06  N.  0.  34, 
1  8.  E.  638. 

IF.  Indmnnfty  bond*  and  obUgtUUnm. 


a.  In 

The  rules  with  reference  to  the  evidentia- 
ry value  of  judgments  against  the  principal 
in  actions  on  indemnity  obligations  are  well 
summarized  in  a  New  York  case  in  which 
it  is  said  that  covenants  to  indemnify 
against  the  consequences  of  a  suit  are  of 
two  classes:  1.  Where  the  covenantor  ex- 
pressly makes  his  liability  depend  on  tbr 
event  of  a  litigation  to  which  be  Is  not  a 
party,  and  stipulates  to  abide  the  result; 
and,  2.  Where  the  covenant  is  one  of  gen- 
eral indemnity  merely  against  claims  or 
suits.  In  cases  of  the  first  class,  the  judg- 
ment is  conclusive  evidence  against  the  in- 
demnitor, although  he  was  not  a  party  and 
bad  no  notice,  for  its  recovery  is  the  event 
against  which  be  covenanted.  In  those  of 
the  second  class,  the  want  of  notice  does 
not  go  to  the  cause  of  action,  but  the  judg- 
ment is  prima  facie  evidence  only  against 
the  indemnitor,  and  he  may  be  let  in  to 
show  that  tbe  principal  bod  a  good  defense 
to  the  claim.  Bridgeport  P.  ft  H.  Ins.  Co. 
V.  Wilson,  34  N.  Y.  276. 

In  Gununes  t.  St.  Paul  Tnut  Co.  147  HI. 
034,  37  Am.  St  Hep.  248,  36  N.  E.  820,  it 
is  said  that  the  courts  holding  the  judgment 
conclusive  evidence  against  the  surety  are 
those  in  which  the  contract  of  the  surety 
obligates  him  to  be  responsible  for  the  re- 
sult of  a  suit  against  his  principal,  or  where 
he  has  been  made  privy  to  the  suit  against 
tbe  principal  by  notice,  and  bsa  been  given 
an  opportunity  to  defend  it;  that  the  gen- 
eral tendency  of  tbe  decisions  ia  in  favor  of 
tbe  position  that,  in  the  absence  of  such 
notice  imd  opportunity  to  defend,  or  of  such 
assumed  responsibility  for  the  result  of  a 
court  proceeding,  the  judgment  against  the 
principal  is  not  conclusive  against  the  sure- 
ty, but  can  be  introduced  against  him  only 
as  evidence  of  its  own  existence,  and  not 
OS  evidence  of  any  of  the  tacts  upon  which 
its  recovery  rests.  Citing  2  Brandt,  Surety- 
ship ft  Guaranty,  §g  630-032,  2  Black, 
Judgm.  §S  S80,  602;  1  Freeman,  Judtnn. 
§  180. 

In  ChamberUin  v.  Pi«b1e,  11  Allen,  370, 
the  court  said;  "A  faithful  performance 
of  the  covenant  to  warrant  and  defend  re- 
quires the  covenantor,  on  notice,  to  appear 
and  take  upon  himself  the  defense  of  tlie 
estate,  when  assailed  by  a  paramount  title. 
After  suit  brought  and  notice  to  him,  the 
covenantor  stands  in  a  different  relation 
to  the  party  who  has  a  right  t«  look  to 
him  for  indemnity.  If  he  does  not  oasume 
the  defense,  it  is  at  least  his  duty  to  com- 
municate all  information  in  his  power  as 
to  the  validity  of  the  plaintirs  title.  If 
lie  fails  to  do  so,  if  he  stands  by  and  per- 
mits  a   recovery   for   want   of   evidence   of 
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which  he  haB  knowledge,  he  cannot  be  per- 
mitted to  show  that  the  result  would  havp 
been  otherwise  if  the  evidence  had  been 
produced,  and  eo  avoid  the  effect  of  the 
recovery  in  a  Buit  against  him.  If  he  pays 
no  attention  to  the  notice,  and  turns  his 
back  upon  the  suit,  he  cannot,  when  called 
upon  to  respond,  be  permitted  to  prove  that 
.toe  defendant  in  the  original  suit  would 
have  prevailed  if  the  defense  had  been  con- 
ducted with  a  fuller  knowledge  of  material 

Nor  can  ft  make  anj  difference  that  the 
facts  or  some  of  them,  in  a  proper  case, 
were  agreed  to  by  the  parties,  instead  of 
being  passed  upon  by  the  jury.     Ibid. 

The  obligors  on  a  bond  given  to  the 
obligee  to  secure  the  payment  of  damages 
for  nis  land  taken  by  a  railroad  company 
are  bound  by  a  judgment  therefor,  although 
not  parties  thereto,  since,  by  the  terms  of 
their  bond,  they  by  implication  agree  to 
be  represented  1>;r  the  railroad  company  and 
to  abide  by  the  judgment  against  it.  Hunt 
V.  Card,  94  Me.  388,  47  Atl.  981. 

A  surety  covenanting  for  the  payment  of 
rent  by  his  principal,  the  le&see  of  a  hotel 
about  to  be  built  under  a  contract  by  which 
the  time  when  the  rent  is  to  become  due  is 
to  be  fixed  by  arbitrators,  U  bound  by  an 
award  which  binds  hig  principal,  except 
that  he  is  at  liberty  to  show  fraud  or  collu- 
sion, or  perhaps  that  there  was  good  defense 
which  bis  principal  neglected  to  interpose, 
this  being  a  case  in  which  the  surety  makes 
his  liability  depend  upon  the  result  of  liti- 
nition  between  other  parties.  Binsse  v. 
Wood,  37  N.  Y.  628,  affirming  47  Barb.  624. 

Under  a  statute  which  declares  that  the 
stockholders  of  a  corporation  are  jointly 
and  severally  liable  far  the  payment  oF  all 
debts  or  demands  contracted  by  the  ciirporn- 
tion,  and  that,  no  suit  shall  be  commenced 
upon  such  debt  or  demand  a£rainst  a  stock- 
bolder  until  judgment  shall  have  first  been 
obtained  against  the  corporation,  execution 
issued,  and  returned  unsatisfied  in  whole  or 
in  part,  or  the  corporation  shall  have  tiecn 
dissolved, — a  judgment  against  the  corpora- 
tion is  not  even  prima  facie  evidence  of  the 
genuineness  of  the  debt.  Moss  v.  McCul- 
lough,  S  Hill,  131. 

When  one  covenants  for  the  results  or 
consequences  of  a  suit  between  otlier  par- 
ties, the  decree  or  judgment  in  such  suit  is 
evidence  against  him,  although  he  was  not 
a  party.  Bapelye  v.  Prince,  4  Hill,  121,  40 
Am.  Deo.  267. 


Privity  of  surety. 

It  has  been  held  in  a  numt>er  of  the  more 
recent  decisions,  that  an  engagement  by  one 
man  to  be  responsible  for  another  creates 
such  a  privity  between  them  as  to  render  a 
recovery  against  the  latter  prima  facie  evi- 
dence in  a  suit  brought  on  the  guaranty 
given  by  the  former.  Spencer  v.  Dearth,  43 
Vt.  »B. 

Where  one  party  is  liable  to  indemnify 
another  against  a  particular  los?,  it  is 
40  L.R.A.(N.S.) 


because,  by  law  or  by  contract,  the  primary 
liability  for  such  loss  is  upon  the  party 
indemnifying,  and  in  such  instances  the 
party  bound  to  Indemnify  is  in  privity 
with  the  party  to  l>e  indemnified,  and  he 
therefore  has  a  direct  interest  in  defeating 
any  suit  whereby  there  may  be  a  recovery 
ae  to  the  subject-matter  of  the  indemnity, 
against  the  party  to  be  indemnlBed.  Dren- 
nan  v.  Bunn,  124  III.  17S,  7  Am.  8t  Rep. 
354.  16  N.  E.  100. 

If  the  party  indemnifying,  warranting, 
guarantying,  etc.,  has  notice  of  the  suit  and 
a  chance  to  defend,  this  makes  bim  privy  to 
the    suit,    and    the    judgment    is    evidence 


agreed  to  indemnify  and  save  harmless  a 
other,  and  haa  notice  of  the  suit  in  which 
the  recovery  is  had,  he  is  bound  by  the 
result  of  that  suit,  ai)d  the  record  concludes 
him,  upon  the  principle  that  he  is  re«irded 
as  a  privy  to  the  suit.  Thomas  v.  Hubbell, 
18  Barb.  9. 

In  an  action  on  a  guaranty  to  secure  the 
plaintiff  aa  commission  merchants  for  ad- 
vances which  they  might  make  for  the 
benefit  of  a  certain  firm,  it  was  held  that 
the  guarantors  were  privies  to  the  contract 
upon  which  the  judgment  in  the  originnl 
action  was  founded,  so  as  to  make  it  ad- 
missible and  conclusive  to  show  a  breach  of 
the  bond  and  the  amount  of  damages.  De 
Forest  v.  Strong,  3  Conn.  514. 

When  a  person  is  responsible  over  to  an- 
other, either  by  operation  of  law  or  by  ei- 
press  contract,  and  he  is  duly  notified  of  the 
pendency  of  a  suit  and  requested  to  take 
upon  himself  the  defense  of  it,  he  is  no 
longer  regarded  aa  a  stranger,  because  he 
haa  the  right  to  appear  and  defend  the 
action,  and  has  the  same  means  and  advan- 
tages of  controverting  the  claim  oa  if  he 
were  the  real  and  nominal  party  upon  the 
record.  In  every  such  case,  if  due  notice  is 
given  such  person,  the  judgment,  if  obtained 
without  fraud  or  collusion,  will  t>e  conclu- 
sive against  him,  whether  he  has  appeared 
or  not.  Littleton  v.  Kicliardson,  34  N.  H. 
179,  60  Am.  Dec.  769;  Veftde  v.  Penobscot 
R.  Co,  49  Me.  119;  Davis  v.  Smith.  70  Me. 
351,  10  Atl.  65:  Fowler  t.  Jersey  Shore,  17 
Pa.  Super.  Ct.  366. 

When  the  warrantor  is  properly  vouched, 
he  becomes  in  etTect  the  real  party  in  inter- 
est to  the  ejectment.  Paul  v.  Witman,  3 
Watts  t  8.  409. 

With  notice,  judgment  is  conclusive. 

Where  one  stands  in  the  position  of  in- 
demnitor to  another  who  is  liable  over  to 
a  third  party,  his  liability  may  be  fixed 
and  determined  in  the  action  brought 
against  such  third  party,  by  notice  of  the 
pendency  of  such  action  and  an  opportunity 
offered  him  to  defend  it.  Davis  v.  Smith, 
79  Me,  351,  10  Atl.  66.  To  the  same  effect. 
Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
550. 

In  holding  that  the  record  of  a  judgment 
against  the  indemnitee  is  evidence  against 
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the  indpmnitor,  the  court,  in  Weld  v. 
Nichols,  IT  Pick.  63S.  said:  "In  &  promise 
to  indemnify,  especially  against  a  demand 
nhieh  the  parties  think  is  not  well  founded, 
the  party  indemnified  is  bound,  in  good 
faith,  not  to  jield  to  the  demand,  until 
compelled  bv  law  to  do  so.  He  is  therefore 
bound  to  sfiovr  that  he  hae  paid  under  a 
judgment,  and  for  this  purpose  the  judg- 
ment is  the  proper  evidence.  It  is  like  the 
ordinary  ease  of  one  suing  on  a  eovenant  of 
■eiain  or  warranty,  who  must  ordinarily 
produce  the  judgment  by  which  he  has  been 
evicted.  If  the  defendant  has  had  due  no- 
tice of  the  suit,  and  full  means  to  aid  in 
the  defense,  such  judgment  will  in  (jeneral 
be  conclusive  of  the  exietence  of  the  claim 
against  which  the  covenant  was  made.  The 
covenantee,  or  party  indemnified,  may,  if  he 
please,  yield  to  the  claim  and  pay  without 
a' judgment;  but  be  does  it  at  the  risk  of 
being  obliged  in  his  suit  for  indemnity,  to 
prove  the  existence  and  truth  of  such 
claim." 

The  same  rules  in  respect  to  notice,  which 
appl^  to  the  indemnitor,  are  applicable  also 
to  his  surety  in  like  eases.  Bridgpport  F. 
ft  M.  Ins.  Co.  V.  Wilson,  34  N.  Y.  275. 

If,  by  operation  of  law,  a  third  person  is 
answerable  to  a  defendant  for  whatever  a 
plaintiff  may  justly  recover,  and  has  due 
notice  of  the  suit,  a  judgment  obtained  with- 
out fraud  against  the  defendant  is,  in  an 
action  brought  by  him  against  such  third 
person  to  enforce  his  liability,  conclusive 
evidence  of  the  facts  determined  bv  it.  I*- 
banon  v.  Mead,  G4  N.  H.  8,  4  Atl.  302. 

If  it  was  through  the  fault  of  the  party 
sought  to  be  held  liable  over  for  daniaKes 
due  to  personal  injuries,  that  the  plaintiff 
in  the  original  action  was  hurt,  the  defend- 
ant in  the  subsequent  action  is  concluded  by 
a  judgment  in  the  first  action,  If  he  knew 
the  suit  was  pending  and  could  have  de- 
fended it.  Chicago  V.  Rohhins,  2  Black,  413, 
17  L.  ed.  298. 

The   judgment   is   conclusive   against   the 

J  arty  sought  to  be  held  liable  over,  wliem 
e  has  had  an  opportunity  to  defend.  Wash- 
ington Gaslisht  Co.  V.  District  of  Columbia. 
]61  U.  9.  310,  40  L.  ed.  712,  18  Sup.  Ct. 
Rep.  664. 

The  person  in  fault  is  concluded  by  a 
judgment  against  a  municipal  corporation 
if  he  knew  that  the  suit  was  pending  and 
had  an  opportunity  to  defend  it.  Chicago 
V.  Robbina,  2  Black,  418,  IT  L.  ed.  2B8. 

After  notice  and  a  request  to  defend,  the 
Indemnitor  is  concluded  by  the  judgment 
in  the  first  suit.  Drennan  v.  Bunn,  124  III. 
175,  7  Am.  St.  Bep.  354,  IB  N.  E.  100. 

If  the  indemnitor  has  notice  of  the  pend- 
enc;  of  the  action,  end  of  the  intention  of 
the  defendant  therein  to  look  to  him  for 
indemnity  in  case  of  a  recovery,  and  is  not 
denied  an  opportunity  to  defend,  he  is 
bound  by  the  result  of  such  action.  Port 
Jervis  v.  First  Nat.  Bank,  06  N.  Y.  550. 

If  the  party  who  is  ultimately  responsible 
has  notice  of  the  pendency  of  an  action 
against  his  indemnitee,  and  is  given  an  op- 


bound  by  the  result  of  the  action,  and  es- 
topped from  controverting,  in  an  action 
subsequently  brought  against  him  by  such 
indemnitee,  the  facts  which  were  litigated 
in  the  original  action.     Ibid. 

One  who,  at  the  request  of  another,  enters 
into  a  contract  as  his  surety,  is  bound  by 
a  suit  brought  against  the  party  whom  be 
is  bound  to  indemnify,  even  in  the  absence 
of  a  provision  in  his  contract  to  that- effect, 
since  the  law  implies  a  promise  to  Indem- 
nify; and  where  the  indemnitor  has  notice 
of  the  suit  against  the  indemnitee,  he  ia 
bound  by  the  judgment  therein.  Konitzky 
V.  Meyer,  49  N.  Y.  671. 

Even  a  judgment  by  default  has  been  held 
conclusive  between  the  parties  thereto  and 
their  privies,  and  effectually  to  bind  an  in- 
demnitor, who  had  notice  of  the  action  with 
an  opportunity  to  defend  the  same.  Mor- 
ette  V.  Bostwick,  66  Misc.  140,  106  N.  Y. 
Supp.  1102. 

If  the  indemnitor  takes  charge  of  the 
litigation,  the  judgment  is  equally  conclu- 
sive. Cal.  Civ.  Code.-  §  2778.  Showers  v. 
Wadsworth,  Bl  Cal.  2T0,  22  Pac.  663. 

The  Georgia  Civ.  Code  of  1910,  g  6821, 
provides;  "Where  a  defendant  may  have  a 
remedy  over  against  another,  and  vouches 
him  into  court  b^  giving  notice  of  the  pend- 
ency of  the  suit,  the  judgment  rendered 
therein  will  be  conclusive  upon  the  party 
vouched,  as  to  the  amount  and  right  of  the 
plaintiff  to  recover."  Central  of  Georgia 
R.  Co.  v.  Macon  R.  *  Light  Co.  9  Ga.  App. 
628,  71  8.  E.  1076. 

The  Code  is  merely  declaratory  of  the 
principle  announced  by  the  supreme  court 
in  the  case  of  Western  &  A.  R,  Co.  v.  At- 
lanta, iufra.  McArthor  v.  Ogletree,  4  Qo. 
App.  429,  61  S.  E.  859. 


Pritt 


.  facie  evidence. 


In  B. 


>  jurisdictions  a  judgment  against 

iiiB  principal  is  held  to  be  prima  facie  evi- 
dence against  the  surety. 

As  between  the  principal  and  indemnitor, 
in  a  case  of  general  indemnity  against 
claims  or  suits,  the  judgment  against  Uie 
obligee  is  only  prima  facie  evidence;  and 
in  a  suit  upon  such  obligation,  the  indem- 
nitor may  show  that  his  principal  had  a 
Eood  defense  to  the  original  action  which 
e  neglected  or  refused  to  interpose,  or  thst 
there  was  collusion  between  the  plaintiff 
and  defendant  in  such  action;  and  if  either 
is  established,  it.  will  defeat  a  recovery. 
Chapin  V.  Thompson,  4  Hun,  779. 

A  judgment  in  favor  of  the  United  States 
on  an  oRicial  bond  is,  at  least,  prima  facie 
evidence  against  the  obligors  on  the  bond 
of  indemnity  given  to  tlw  surety.     Lee  v. 


Wisr 


■,  38  > 


Where  a  builder  contracts  with  the  owner 
to  indemnify  him  for  injury  occasioned  to 
an  adjoining  building,  the  record  of  a  suit 
against  the  owner  for  damages  caused  by 
the  builder  is  admissible  in  an  action  by 
the  owner  against  the  builder  and  his  sure- 
ties. Leppert  V.  Flagga,  101  Md.  71.  80  Atl. 
450. 
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Where  i  mortgag;e  wbB  aaaigned.  Hnd  th« 
Buretiea  covenanted  thftt  tbe  aBsigned  ee- 
curity  should  produce  a  certain  euro  witli 
intereat,  over  and  above  all  cost*  and  pk- 
penMB  of  Buing  upon  it  or  foreclosing  the 
mortgage,  and  that  they  would  pav  anj 
deficiency,  it  was  held  that  the  proceedings 
in  chancery  for  the  (orecloauro  of  the  mort- 
gage were  evidence  against  the  sureties,  al- 
though they  were  not  parties  thereto. 
Rapelye  v.  Prinoe,  4  Hill,  121,  40  Am.  Dec. 
207. 

A  judgment  arising'  out  of  matters  con- 
nected with  a  contract  guaranty  is  prima 
facie  evidence  against  the  guarantor  on  the 
question  of  liability.  Kearney  v.  Saicer,  37 
Md.  2S4. 

In  Pierce  v.  Wright,  33  Ter.  631,  the  rec- 
ord of  a  suit  against  the  signer  of  a  prom- 
issory note  was  held  admissible  in  an  action 
on  a  bond  obligating  tbe  defendant  to  save 
tbe  plaintiff  harmleas. 

With  notice,  prima  facie  evidence. 

Some  of  the  cases  held  that  even  with 
notice  the  judgment  against  the  principal 
is  only  prima  facie  evidence  against  the 
sureties. 

The  general  rule  1b  that  a  judgment 
against  a  principal  is  prima  facie  evidence 
against  the  siiretv  with  notice  of  the  pro- 
ceeding. McPharlin  v.  Fidelity  ft  D.  Co. 
182  Mich.  141,  127  N.  W.  307. 

Whera  an  action  is  brought  against  a 
principal  and  sureties  on  an  indemnitr 
bond,  and  a  judgment  is  obtained  againnt 
the  defendants,  which  is  set  aside  oa  to  the 
sureties  on  their  motion  upon  a  second  trial, 
the  judgment  against  the  principal  is  prima 
facie  evidence  against  the  sureties.     Ibid. 

A  judgment  against  a  warrantee  if  fairly 
obtained,  and  especially  if  obtained  upon  a 
notice  to  a  warrantor,  is  admissible  against 
the  latter  in  a  suit  against  him  on  his  con- 
tract of  warranty  of  indemnify.  Clark  t. 
Carrington,  7  Cranoh,  308,  3  L.  ed.  364. 

Where  tite  purchaser  of  goods  iieeks  to 
hold  his  vendor  liable  over  for  damages 
recovered  against  him  on  account  of  defects 
jn'the  goods,  the  judgment  is  admissible  in 
his  favor,  notice  having  been  given  to  his 
vendor  and  the  latter  having  participated 
in  the  trial.  Carleton  v.  Lombard,  A.  &  Co 
149  N.  Y.  137,  43  N.  E.  422. 

In  an  action  by  a  municipal  corporation 
for  damages  paid  at  the  suit  of  a  person 
injured  by  a  detect  in  a  street  caused  by  the 
negligence  of  a  railroad  company,  the  record 
of  the  suit  is  admisaible  against  the  com- 
pany, where  it  was  requested  to  defend. 
Western  k  A.  R.  Co.  v.  Atlanta,  74  Ga.  774. 

Without  notice,  prima  facie  evidence. 

Failure   to   give   notice    is   often   held   to 
render    a    judgment    othi 
against    the    surety,    prim 
onl.v. 

With  notice,  the  former  judgment  is  con- 
clusive  against  the   security;    and   without 
it,  it  is  prima  facie  onlv.     Napier  v.  Neal, 
3  Ga.  298. 
40  L.R.A.(N.a.) 


facie   evidence 


If  notice  and  opportunity  to  make  a  de- 
fense are  not  given  to  the  Indemnitor,  judg^ 
ment  is  but  prima  facie  evidence  of  bis  lia- 
bility on  the  bond.  Stewart  v.  Thomas,  45 
Mo,  42;  Knickerbocker  v.  Wiicoi,  83  Mich. 
200,  21  Am.  St.  Rep.  595,  47  N.  W.  123. 

The  judgment  is  prima  facie  evidence  of 
the  amount  of  the  indemnitor's  liability. 
Grant  v.  Maslen,  151  Mich.  466,  16  L.R.A. 
tN.S.)   910,  115  N.  W.  472. 

Where  notice  was  not  given  to  the  in- 
demnitor, and  he  did  not  participate  in  tbe 
original  suit,  it  was  held  that  judgment 
rendered  therein  was  not  conclnsive  upon 
him,  hut  that,  it  was  admissible  as  part  of 
the  plaintiff's  case.  Baltimore  ft  O.  R.  Co. 
V.   Howard  County,   111   Md.   178.   73   Atl. 

ess. 

If  the  indemnitee  wishes  to  make  a  judg- 
ment against  him  concluaive  against  the  in- 
demnitor, he  should  give  the  latter  notice 
and  an  opportunity  to  defend.  The  omis- 
sion to  give  notice  does  not  go  to  the  right 
of  action,  but  leaves  the  onus  upon  the  in- 
demnitee of  showing  that  the  judgment  was 
recovered  for  a  claim  or  demand  against 
which  the  indemnitor  was  bound  to  indem- 
nify him.  Aberdeen  v.  Blockmar,  0  Hill, 
324. 

If  a  thing  determined  in  a  nrior  case  is 
the  same  thing  which  works  tne  breach  of 
covenant  complained  of,  then,  whether  the 
covenantor  was  welt  warned  or  not,  the 
judgment  is  a  piece  of  lawful  evidence  in 
the  action  upon  the  covenant,  the  differenee 
being  that  if  it  turn  out  that  the  covenantor 
was  not  adequately  warned, — was  not  in 
substance  a  party, — the  judgment,  instead 
of  being  final  as  against  him,  is  merely 
prima  facie  evidence  of  the  validity  of  the 
title  it  purports  to  validate,  and  is  dis- 
putable.    Mason  \.  Kellogg,  38  Mich.  132. 

The  record  of  a  judgment  of  ejectment 
against  an  indemnitee's  tenant  is  prima 
facie  evidence  against  the  indemnitors,  al- 
though thev  had  no  notice  of  the  action 
upon  whicn  it  was  founded.  Taylor  ». 
Barnes,  89  N,  Y.  430. 

Where  the  condition  of  the  bond  is  that 
the  indemnitor  shall  pay  a  Barn  of  money 
due  to  a  third  person,  or  save  the  indem- 
nitee harmless,  notice  of  the  suit  against 
the  indemnitee  is  unnecessary.  A  verdict 
recovered  against  the  indemnitee  is  at  least 
prima  facie,  not  to  say  conclusive,  evidence 
against  the  sureties  on  the  bond  to  show 
the  amount  of  damages.  Lee  v.  Clark,  1 
Hill,  58. 

An  award  of  arbitrators  against  an  owner 

Crimary  liable  for  breach  of  contract  is  not 
inding  upon  one  liable  over,  who  has  had 
no  notice  thereof.  Saveland  v.  Qreen,  36 
Wia.  612. 

Where  the  owner  conveyed  laud  subject 
to  a  mortgage  which  tbe  grantee  assumed 
and  agreed  to  pay.  and  the  mortgage  wM 
fareclnaed  in  an  action  against  the  grantor 
only,  it  was  held  that  the  proceedings  and 
judgment  in  foreclosure  were  properly  re- 
ceived in  evidence  in  an  action  by  the 
grantor  against  the  grantee  to  show  the 
amount  of  the  mortgage   debt,   the  sale  of 
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the  property,  and  the  amount  of  the  de-  I 
ficienc;,  although  the  grantee  was  not  a 
party  thereto,  and  had  no  notice  of  the  suit. 
Comstock  V,  Drohan,  8  Hun,  373.  Tlie  court 
Baid:  "Where  one  person  has  become  obli- 
gated to  protect  another  against  the  conae- 
qaencBH  of  bia  or  ber  default  in  payment, 
a  jadgment  regularly  recovered  against  the 
party  entitled  to  such  protection  is  prima 
laoie  evidence  of  the  facts  established  Dy  it, 
in  hfa  favor  in  an  action  against  the  person 
bound  to  make  the  indemnity." 

But  where  notice  is  expressly  stipulated 
fdr,  Uie  want  of  it  will,  of  course,  defeat 
the  action.  Bridgeport  F.  ft  M.  Ine,  Co. 
V.  WilBon,  34  N.  Y.  276. 

Judgments   held  not  conclusive. 

It  is  only  when  the  indemnitor  has  been 
notlGed  and  has  had  an  opportunttf  to 
defend  that  he  will  be  concluded  by  a  judg- 
ment against  the  indemnitee,  as  to  all  ques- 
tions determined  therein  which  are  material 
to  a  recovery  against  him  by  the  indemnitee. 
Henderson  v.  Eckem,  116  Minn.  410,  132 
N.  W.  715. 

If  the  indemnitor  is  not  notified  of  the 
suit  against  the  indemnitee,  the  judgment 
is  not  conclusive  against  him;  but  if  he  is 
notified  and  refuses  to  defend  the  action, 
he  ia  estopped  by  the  judgment.  French 
V.  Parish,  14  N.  H.  490. 

A  judgment  based  on  the  breach  of  an 
agreement  by  a  corporation  to  perform  cer- 
tain acts  is  not  conclusive  against  the  com- 
pany's guarantors.  Broadua  v.  Russell,  160 
Ala.  353,  46  So.  327. 

Where  a  sublessee  has  recovered  a  judg- 
ment against  the  lessee  for  damages  result- 
ing from  failure  of  the  landlord  to  perform 
a  covenant  in  his  lease,  the  landlord,  who 
was  not  a  party  thereto,  cannot  technically 
bo  said  to  be  concluded  thereby,  either  as 
to  the  iaaues  involved  or  the  amount  re- 
covered. Feland  v.  Berry,  130  Ky.  328,  113 
S.  W.  425. 

In  an  action  on  a  bond  to  pay  a  debt 
hold  the  indemnitee  harmless,  a  judgment 
against  the  principal  is  not  conclusive  and 
does  not  operate  as  an  estoppel  against  the 
surety,  and  he  will  be  permitted  to  interpose 
any  valid  defense  that  would  defeat  plain- 
tiff's case  existing  at  the  time  the  judgment 
was  obtained.  Browne  v.  French,  3  Tex. 
Civ.  App.  445,  22  8.  W.  E81.. 

The  guarantor*  of  the  payment  of  a  bond 
and  mortgage  are  not  estopped  from  inter- 
poaing  the  defense  of  extension  of  time  of 
payment,  by  a  judgment  against  the  mort- 
gagor, where  they  were  not  parties  to  the 
action  in  which  it  was  rendered.  Kane  v. 
Cortesy,  100  N.  Y.  132,  2  N.  E.  874. 

Where  the  assignor  of  a  judgment  "guar- 
anteed to  the  assignee  a  certain  sum  in 
case  of  the  latter's  failure  to  collect  the 
judgment  after  prosecuting  the  judgment 
debtor  to  insolvency,  and  the  judgment 
debtor  set  up  payment  and  was  successfii). 
it  was  held  that  the  record  of  the  suit  did 
not  conclude  the  assignor,  who  had  no  notice 
thereof,  from  showing  that  the  judgment 
40  L.R.A.(N.S.) 


igned  was  a  valid  and  subsietiing  judg- 
it  and  that,  had  proper  diligence  been 
used  in  the  conduct  of  the  suit,  the  defense 
of  payment  would  not  have  been  Buccessful, 
Woodward  v.  Moore,  13  Ohio  St.  13B. 

An  abutting  owner  who  is  not  permitted 
. .  appear  and  defend  an  action  against  the 
city  is  not  bound  by  the  judgment  entered 
against  it.  Lewiston  v.  Isaman,  10  Idaho, 
363,  115  Pac,  494. 

But  where  the  party  sought  to  be  made 
liable  over  was  sued  as  a  joint  defendant 

the  original  action,  and  appeared  therein, 
and  the  action  against  liim  was  discontin- 
ued, he  is  not  bound  bv  the  judgment  ren- 
dered therein,  in  the  aWnce  of  any  notice 
to  defend  the  action  in  its  changed  form. 
Boston  V.  Brooks,  187  Mass.  286,  73  N.  E. 
206. 

Upon  no  principle  can  the  party  indem- 
nifymg  be  held  liable  where  he  has  not  had 
notice  of  the  suit  and  an  opportunity  to 
defend  given  him.  Thomas  v,  Hubbell,  IB 
Barb.  9. 

In  Eaton  v.  Lyman,  26  Wis.  61,  it  was 
held  that  grantor  will  not  be  bound  by  a 
judgment  of  eviction  against  his  grantee, 
after  proper  notice,  if  after  judgment 
not  permitted  to  pay  costs  and  take 
w  trial  as  provided  by  statute.  The 
court  said:  "WlierB  a  grantee  seeks  to 
conclude  a  grantor  in  an  action  on  the  cove- 
nants of  the  deed,  hy  the  result  of  the  suit 
which  the  grantee  was  ousted  under  an 
alleged  paramount  title,  it  should  appear 
not  only  that  the  grantor  was  not i lied  of 
the  suit  and  requested  to  defend  it,  but  that 
be  WHS  allowed  to  do  ao  to  the  utmost  extent 
of  the  law,  if  he  desired  to.  Otherwise  a 
defendant  in  ejectment  might  acquiesce  in 
an  erroneous  result  of  a  trial,  and  refuse 
his  grantor  an  ■opportunity  to  correot  it  by 
appeal,  and  still  conclude  him  by  the  judg- 
ment in  an  action  on  his  covenants.  This 
would  be  clearly  unjust.  And  it  would  be 
equally  so  to  allow  the  grantee  to  acquiesce 
arbitrarily  in  th;  result  of  a  first  trial  In 
ejectment,  and  conclude  his  grantor  by  It, 
refusing  the  latter  the  privilege  of  taking 
the  second  trial  allowed  by  the  statute,  and 
conducting  the  litigation  farther." 

The  doctrine  that  where  a  person  against 
whom  suit  is  brought  to  recover  damages 
is  entitled  to  indemnity  from  another  in 
case  of  being  compelled  to  pay  such  dam- 
ages, such  other  is  bound  by  the  judgment 
against  such  person  if  he  be  notified  of  the 
pendency  of  the  suit  and  has  an  opportunity 
to  defend  against  the  same,  does  not  apply 
to  a  case  in  which  the  indemnitor  is  first 
sued.  If  the  indemnitor  be  first  sued,  the 
judgment  in  a  subsequent  suit  hy  the  same 
plaintiff  against  the  indemnitee  will  not  af- 
fect the  plaintiff  as  to  any  question  litigated 
in  such  first  suit.  Schaefer  v.  Fond  du  Lac, 
09  Wis.  333,  41  L.R.A  287,  74  N.  W.  810. 

Judgment  no  evidence  whatever. 

Other  courts  hold  that  the  judgment,  in 
the  absence  of  notice,  is  no  evidence  what* 
ever  against  the   inilemnit' 


.^^ 


VERMONT  SU1>REMB  COURT. 


Jak., 


If  the  property  owner  lias  hod  no  notice 
□f  tlie  suit  against  the  city  for  damages 
sustained  by  rpaaon  of  an  unsafe  sidewalk, 
a  judj^ent  against  the  city  does  not  estab- 
iish  a  liability  against  him.  Catterlin  v. 
Frankfort,  79  Ind.  547,  41  Am,  Rep.  627. 

The  indemnitor  not  having  had  notice  of 

the  suit  against  the  indemnitee,  a  judgment 

.  obtained  therein  is  as  to  the  indemnitor  rea 

tnler  alioa  acta.    American  BlJg.  k  L.  Aaso. 

V,  Stoneman,  53  Minn,  212,  54  N.  W.  1115. 

A  decree  against  the  principal  iu  an  ac- 
tion to  compel  an  accounting  is  not  evi- 
dence against  a  guarantor  unless  lie  has  had 
notice  thereof  and  an  opportunitv  to  defend. 
Douglass  V,  Howland,  24  WeM.  35. 

Tlie  record  of  a  judgment  against  a  ten- 
ant for  rent  is  not  evidence  against  one 
w)io  has  become  surety  for  the  rent,  who 
nas  not  a  party  to  the  action,  and  who  had 
no  notice  to  defend  it.  Giltinan  v.  Strong, 
84  Pa.  242,  reversing  7  Phila.  176. 

In  an  action  on  a  bond  conditioned  to 
support  the  poor  of  a  town  for  a  certain 
period,  and  to  indemnify  and  save  the 
town  bofmless  from  all  "expenses,  loss,  or 
costs  on  account  of  such  poor,"  a  judgment 
against  the  town  for  the  support  o;  a  pauper 
is  as  to  the  indemnitors  having  no  notice 
thereof  ren  inirr  aliot  acta.  L'aatleton  v. 
Miner,  8  Vt.  209, 

In  an  action  on  a  bond  indemnifying  a 
surety  on  the  bond  of  a  tax  collector,  a 
judgment  against  the  tax  collector's  surety 
at  the  suit  of  the  receiver  gcnernl  is  no 
evidence  of  the  amount  of  damages  sus- 
tained by  the  collector's  surety.  King  v. 
Norman,  4  C.  B,  884,  17  L.  J.  C.  P.  N.  S. 
23,  11  Jur.  824.  The  court  said  that  the 
judgment  could  not  be  used  for  such  a  pur- 
{lose  without  holding  that  a  stranger  to  a 
judgment,  who  has  bad  no. opportunity  to 
cross-examine  witnesses  or  to  dispute  thu 
conclusions  to  be  drawn  from  tlie  evidence, 
can  be  hound  by  verdict  where  tlie  judg- 
ment is  after  the  verdict,  or  can  be  bound 
by  an  agreement  made  without  his  privity 
or  intervention  between  the  parties  to  the 
judgment  where  it  is  a  judgment  founded 
on  agreemeent. 

To  what  extent,  evidence. 

Wliere  the  judgment  is  conclusive  or  ad- 
missible against  the  sureties,  the  question 
arises  of  how  far  it  may  be  conclusive  or 
prima  facie  evidence  against  them. 

It  has  been  held  that  where  a  party  lias 
the  right  of  recovery  over  secured  to  him, 
either  by  operation  of  law  or  express  con- 
tract, and  he  has  given  the  person  so  re- 
sponsible due  notice  of  the  suit,  the  judg- 
ment, if  obtained  without  fraud  or  collu- 
sion, will  be  conclusive  evidence  against 
such  person  of  every  fact  established  by  it. 
Spencer  v.  Dearth,  43  Vt.  08. 

A  judgmeift  against  an  indemnitee  is  con- 
clusive upon  the  indemnitor  as  to  the 
amount  of  the  demand  and  the  costs,  where 
tlte  indemnitor  was  notified  of  tlie  suit 
assumed  to  defend  it,  and  where  it  wa: 
own  fault  and  his  failure  to  fulfil  bis  a; 
40  L,ll,A,{X.S.) 


ment  in  connection  with  the  defense  of  the 
suit,  which  made  the  costs.  Wright  v. 
Whiting,  40  Barb.  235. 

A  judgment  against  the  voucher  is  con- 
clusive upon  the  vouchee  as  to  such  matters 
as  the  latter  could  have  proved  in  defense 
of  the  judgment  against  the  voucher.  Mc- 
Arthor  t,  Ogletree,  4  Ga,  App.  429,  61  S.  £. 
859. 

Where  one  of  the  parties  to  a  pending  ac- 
tion claims  that  a  third  person  is  liable 
over  to  him  In  the  event  he  loses  in  the 
suit,  and  vouches  that  person  by  notifying 
him  of  the  pendency  of  the  suit  and  giving 
him  opportunity  to  appear  therein,  the 
judgment  in  that  suit  is  conclusive  on  the 
person  vouched  as  to  the  correctness  of 
the  judgment,  but  is  not  conclusive  of  the 
fact  that  there  is  such  a  relationship  be< 
tween  the  person  vouched  and  the  person 
vouching  that  a  right  of  action  over  exists. 
Central  of  Georgia  R.  Co.  v.  Macon  R.  A 
Light  Co,  9  Ga,  App.  628,  71  S.  E.  1076. 

In  case  of  eviction  by  force  of  judgnieut 
at  law,  with  notice  of  the  suit  to  the  war- 
rantor, the  judgment,  unless  obtained  by 
fraud,  is  plenary  evidence  of  a  paramount 
title.  Hamilton  v.  Cutts,  4  Mass.  348,  3 
Am.  Dec.  222. 

A  judgment  of  eviction  cannot  be  im- 
peached in  an  action  against  the  grantor  on 
his  covenants,  who  has  been  duly  notified, 
merely  by  proof  of  mistake  in  the  defense 
of  the  original  suit,  it  the  judgment  is 
valid  and  free  from  fraud  or  collusion. 
Chnmberlain  v.  Preble,  11  Allen,  370. 

elusive  evidence  of  the  breach  of  the  cove- 
nant of  title,  if  the  grantor  was  duly  noti- 
fied of  the  suit  against  the  grantee,  and, 
where  notice  is  not  given,  the  defendant  in 
the  action  on  the  covenant  is  precluded 
only  from  proving  a  good  title  to  the  land 
conveyed.  The  record  is  prima  facie  evi- 
dence of  what  is  equivalent  to  an  eviction, 
and  also  that  the  plaintiff  did  not  fail  to 
recover  in  consequence  of  any  act  or  neglect 
of  his.  This  is  suflicient  to  support  an  ac- 
tion, unless  tne  defendant  shows  good  title 
in  himself  at  the  time  of  his  conveyance  to 
the  plaintifT.  Pitkin  v.  Leavitt,  13 'Vt.  379, 
If  a  covenantor  to  warrant  and  defend 
title  be  noticed  of  the  pendency  of  a  suit 
in  ejectment  against  the  covenantee,  the 
judgment  against  the  latter  is  evidence 
against  the  former  that  the  recovery  was 
obtained  by  paramount  title,  and  if  tlio 
sufficient,  the  judgment  will  be 
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quence  of  Some  fact  which  < 
the  date  of  the  covenant.  Davenport  v. 
Muir,  3  J.  J,  Marsh,  310,  20  Am.  Dee.  1*3. 
When  a  grantee  has  been  evicted  by  vir- 
tue of  a  judgment  recovered  against  him, 
that  judgment  is  legally  admissible  to  prove 
the  tact  of  eviction,  but  not  to  prove  the 
superior  title  of  the  recovering  party.  If 
the  grantor,  however,  had  notice  of  the  suit 
and  opportunity  to  appear  and  defend,  it  is 
evidence  against  him  to  prove  the  title  of 
the  recovering  party.  Hardy  v.  Nelson,  87 
Me,  525 
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It  ia  maintained  in  manj  cases  that  a 
judgment  against  a  warrantee  is  prima  facie 
evidence  of  both  eviction  and  the  infirmity 
of  the  title,  even  though  the  warrantor  had 
no  notice  of  the  former  litigation,  in  a  suit 
l>7  the  warrantee  against  the  warrantor 
upon  the  covenants  in  the  deed.  Ryereon 
V.  Chapman,  68  Me.  557. 

Tlie  reoord  of  a  judgment  against  the 
maker  of  a  note  is  admissihle  a^^inet  the 
guarantor  to  prove  that  such  judgment  had 
been  rendered,  eBpeciallj'  where  the  notice 
of  the  pendency  of  tlie  action  was  given 
him;  but  whether  the  judgment  was  upon 
the  merits  of  the  case,  whether  the  same 
point  was  in  issue,  is  a  necesaary  matter  of 
inquiry,  and  open  to  proof  by  parol  evi- 
dence. Robinson  v.  Lane,  14  Smedes  &  M. 
161. 

In  an  action  by  an  indorsee  against  one 
who  has  indorsed  and  delivered  to  him  a 
negotiable  promissory  note  in  the  usual 
course  of  business,'  to  recover  the  amount 
which  he  has  been  adjudged  to  pay  in  con- 
sequence of  a  forgery  of  the  signature  of 
a  prior  indorser,  the  plaintiff  having  given 
to  the  defendant  timely  notice  of  the  pend- 
ency of  the  suit  in  which  such  judgment 
was  recovered,  and  an  opportunity  to  de- 
fend,— such  former  judgment  is  conclusive 
with  respect  to  the  forgerv.  Firat  Nat. 
Bank  v.  Firat  Nat.  Bank,  68  Ohio  St.  43, 
87  N.  E.  81. 

In  Conner  v.  Reeves,  103  N.  Y.  627,  9  N. 
E.   430,   aSlrming   35   Hun,   507,   the   court 


laid: 


■■The  ( 


covenant  of  general  indemnity  against  judg- 
ments is  concluded  by  the  judgment  recov- 
ered against  the  covenantee,  from  question- 
ing the  existence  or  extent  of  the  cove- 
nantee's liability  in  the  action  in  which  it 
was  rendered.  The  recovery  of  a  judgment 
is  the  event  against  which  he  covenanted, 
and  it  would  contravene  the  manifest  inten- 
tion and  purpose  of  the  indemnity  to  make 
the  right  of  the  covenantee  to  maintain  an 
action  .on  the  covenant  to  depend  upon  the 
result  of  the  retrial  of  an  issue  which  as 
against  the  covenantee,  had  been  conclusive- 
ly determined  in  the  former  action,  'always, 
however,  saving  the  right,  as  the  taw  must 
in  every  case  where  the  suit  is  between 
third  persons,  to  contest  the  proceeding  on 
the  ground  of  fraudulent  collusion  for  the 
purpose  of  ciiarging  the  surety.'  " 

Where  the  undertaking  of  a  surety  was 
that  buildings  should  be  erected  by  his  prin- 
cipal upon  certain  real  property,  and  the 
same  turned  over  free  from  encumbrance, 
proper  records  .'iliowing  the  filing  of  claims 
for  mechanic's  liens,  and  a  decree  establish- 
ing the  same  as  claimed,  are  admissible  as 
proof  of  the  existence  of  liens  against  the 
property  in  a  suit  against  the  surety  on  his' 
undertaking,  notwithstanding  the  fact  that 
such  surety  was  neither  named  in,  nor  made 
a  party  to,  the  proceedings  evidenced  by 
such  records.  Comstock  v.  Cameron,  41 
Neb.  814.  eO  N.  W.  105. 

A  judgment  against  a  contractor  in  a 
meciianics'  lien  action  is  conclusive  against 
the  sureties  as  to  the  validity  of  the  claim 
M  L.R.A.(N.S.) 


upon  which  it  waa  founded,  where  the  con- 
ditions of  the  bond  sued  upon  bind  the 
obligors  to  keep  the  obligees  harmless  and 
indemnified  "from  and  against  all  and  every 

claim,  demand,  judgment,  liens,  mechanics' 
liens,  costs,  and  fees  of  every  description 
incurred  in  suits  or  otherwise,  against  the 
building  erected  under  said  contract,  and  to 
repay  to  the  obligees  all  sums  of  money 
which  they  may  pay  to  other  persons  on 
account  of  work  and  labor  done  or  mate- 
rials furnished  on  or  for  said  building." 
Oberbeck  v.  Mayer,  69  Mo,  App.  389. 

In  an  action  by  the  owner  of  a  canal  to 
hold  contractors  liable  for  damages  sus- 
tained by  property  owners  due  to  the  negli- 
gent carrying  on  of  the  work  of  construc- 
tion, under  a  contract  by  which  the  con- 
tractors agreed  to  save  the  canal  owner 
harmless,  judgments  obtained  against  the 
indemnitee  tor  such  neglect  are  admissible 
against  the  indemnitors,  and  are  conclusive 
in  so  far  as,  and  to  the  extent  to  which, 
they  were  rendered  on  account  of  the  work 
done  or  omitted  to  be  done  by  the  contract- 
ors or  indemnitors,  where  it  appeared  that 
the  contractors  had  notice  of  the  commence- 
ment of  the  action,  and  were  requested  to 
defend,  but  neglected  to  do  Bo.  Lake  Drum- 
mond  Canal  &  Water  Co-  v.  West  End  Trust 
&  S.  D.  Co.  73  C.  C.  A.  227,  142  Fed.  41. 

But  the  judgment  cannot  be  extended  be- 
yond  the  issue  necessarily  determined  by 
it,  nor  is  the  person  who  is  responsible  over 
precluded  from  setting  up  any  defense 
which,  from  the  nature  of  the  action  or  the 
pleadings,  he  could  have  interposed  in  the 
first  litigation,  had  he  been  a  formal  party 
to  it.  Fowler  v.  Jersey  Shore,  17  Pa.  Super, 
Ct.  380, 

One  who  guarantees  that  all  nines  sup- 
plied to  his  principal  "shall  be  duly  paid 
for"  is  not  bound  as  to  the  amount  of  his 
lisbility  by  an  award  of  arbitrators  pro- 
vided for  in  the  agreement  between  his  prin- 
cipal and  the  seller.  Ex  parte  Young,  60 
L.  J.  Ch.  N.  S.  824,  L.  E.  17  Ch.  Div.  668, 
45  L.  T.  N.  S.  90. 

Where  the  amount  of  the  judgment  was 
determined  by  agreement  without  securing 
the  consent  of  the  indemnitor,  this  was  held 
to  reduce  the  judgment  from  conclusive  to 
prima  facie  evidence  only  of  his  liability 
and  the  amount  thereof,  and  to  alTord  him 
the  opportunity  of  showing  either  that  the 
judgment  was  procured  by  fraudulent  collu- 
sion, was  not  founded  upon  a  lege!  liability, 
or  that  it  exceeded  sucn  liability.  Kansas 
City,  M.  ft  B.  R.  Co.  v.  Southern  R.  News 
Co.  151  Mo.  373.  42  L.R.A.  380,  74  Am.  St. 
Rep.  645,  62  S.  W.  203. 

Personal  injuries. 

It  is  a  well-settled  general  rule  that, 
when  one  who  has  a  right  to  recover  over 
is  sued,  the  judgment  regularly  rendered 
ngainet  bim  is  conclusive  upon  the  person 
liable  over,  provided  notice  of  the  suit  be 
driven  to  the  latter  and  full  opportunity 
afforded  him  to  make  defense.  Rut  when 
the   liability   over   ie   not  as   broad   as   the 
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orifiinal  liability,  the  pHintifF  in  the  suit  to 
recover  over,  if  he  relies  on  the  adjudication 
made  in  the  former  case,  must  show  that 
the  very  ground  of  liability  against  tlie  in- 
demnitor was  found  to  exist,  and  was  ncc- 
esaarilj  adjudicated,  in  the  original  suit. 
The  estoppel  created  by  the  first  judgment 
cannot  extend  beyond  the  questions  neees- 
sarily  determined  by  it.  B.  Soth  Tool  Go. 
v.  New  Amsterdam  Casualty  Co.  8S  C.  C.  A. 
668.  lei  Fed.  709. 

If  a  property  owner  through  whos?  negli- 
gence a  person  is  injured  by  reason  of  a 
dangerous  sidewalk  is  notified  of  the  action 
against  the  city  for  damages,  he  is  con- 
cluded by  the  judgment  against  the  corpora- 
tion as  to  all  questions  adjudicated  in  that 
action.  McNaughton  v.  Ellthart,  85  Ind. 
384;   Elkhart  T.  Wickwire,  87  Ind.  77. 

A  judgment  obtained  against  a  municipal 
corporation  for  injuries  caused  by  a  defect 
or  obstruction  in  a  highway  is  conclusive 
evidence  of  its  necessary  facts,  if  a  subse- 
quent action  be  brought  by  the  municipality 
against  a  third  person  who  was  the  author 
of  the  defect  or  nuisance,  and  who,  having 
been  legally  notified  of  the  first  suit,  is 
liable  over.     Fowler  v.  Jersey  Shore,  supra. 

A  judgment  against  a  city  for  damages 
due  to  a  dangerous  street  obstruction  erect- 
ed by  an  abutting  owner  is  conclusive 
against  the  latter  duly  vouched  into  court, 
as  to  the  amount  and  the  right  of  the 
plaintiff  to  recover  in  the  suit  against  the 
city,  and  as  to  all  defenses  that  either  the 
municipality  or  the  party  vouched  could 
have  set  up  in  the  first  suit,  and  which 
were  actually  set  up  and  passed  upon  in 
that  suit.  Byne  v.  Americus,  S  Ga.  App. 
48,  64  S.  E.  2S5. 

Where  a  railroad  company  through  whose 
negligence  in  maintaining  the  approach  to 
a  bridge,  a  person  was  injured,  had  timely 
notice  of  the  bringing  of  a  suit  against  a 
village  therefor,  and  was  notified  to  take 
charge  of  the  defense,  it  was  held  that  a 
judgment  against  the  village  was  conclusive 
against  the  company,  so  far  as  the  right  of 
the  injured  person  to  recover  was  concerned. 
Port  Jervis  v.  Erie  R.  Co.  59  Misc.  623,  111 
N.  Y.  Supp.  861. 

Where  a  railroad  company  liable  over  to 
a  city  for  damageB  arising  from  personal 
injuries  received  by  falling  into  an  un- 
guarded excavation  has  been  duly  vouched 
to  appear  and  defend,  the  judgment  against 
the  municipality  is  conclusive  upon  the  com- 
pany on  the  question  of  its  negligence,  if 
that  fact  was  necessarily  determined  in  the 
original  action.  District  of  Columbia  v. 
Baltimore  4  P.  R.  Co.  1  Mackey,  314. 

One  who  has  been  proseccut«d  to  judg- 
ment upon  a  cause  of  action  based  upon  the 
negligent  act  of  another  who  owed  a  duty 
to  bitn,  where  such  other  party  ha?  been 
called  in  to  defend,  and  has  actually  as- 
sumed the  conduct  of  the  defense,  may  ^ue 
such  other  party  for  indemnity,  and'  rest 
his  case  in  respect  of  the  question  of  negli- 
gence upon  proof  of  the  former  adjudica- 
tion, it  being  shown  that  it  was  in  conse- 
quence of  such  negligence  tliat  the  former 
40  L.R.A.(N.S.) 
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judgment     was     rendered. 
Steams,  79  Fed.  8T8. 

Where  a  judgment  haf  been  obtained 
against  a  town  for  injuries  due  to  a  defect 
in  a  highway  caused  by  the  negligence  of  a 
railway  company,  which  had  notice  of  the 
suit  and  an  opportunity  to  defend  its  in- 
terests, tbe  judgment  is  conclusive  in  an 
action  by  the  town  against  the  company, 
on  the  question  whether  the  highway  was 
defective  in  the  manner  alleged.  Waterburv 
V.  Waterbury  Traction  Co.  74  Conn.  152,  sb 
Atl.  3. 

A  judgment  against  a  city  for  the  main- 
tenance of  a  dangerous  sidewalk  is  conclu- 
sive as  to  the  dangerous  condition  of  the 
walli,  upon  the  property  owner  who  permit- 
ted the  condition  to  exist,  and  who  wad 
called  in  to  defend.  BtoomingtoQ  v.  Rousb, 
13  III.  App.  339. 

When  a  suit  is  brought  against  a  city  for 
damages  caused  hy  the  act  of  one  who  ob- 
structs or  excavates  in  ^he  street,  and  such 
person  has  notice  of  the  suit,  tiie  judgment 
will  be  conclusive  against  him  in  an  action 
by  the  city  to  recover  the  amount  it  has 
been  compelled  to  pay,  so  far  as  relates 
to  all  matters  necessarily  included  in  tbe 
adjudication,— such  as  that  the  person  was 
injured  at  the  place  alleged,  without  fault 
on  his  part,  and  that  damages  were  sns- 
tained  to  the  amount  of  the  judgment,  and 
that  the  excavation  was  wrongfully  and 
negligently  permitted  to  remain  uncovered 
and  unguarded.  Todd  v.  Chicago,  .18  Ilh 
App.  606. 

■  '  '  lent  against  a  city  for  an  injury 
'  reason  of  a  defective  highway  is 
against  a  tenant  of  the  abutting 
1  action  over  by  the  city,  as  to 
ve  condition  of  the  highway,  as 
;  used  by  the  injured  pervon,  and 
to  the  amount  of  his  damage,  where  tbe 
tenant  has  had  notice  of  the  action  upon 
which  the  judgment  was  founded.  Boston 
V.  Worthington,  JO  Gray,  406,  71  Am.  Dee. 
078. 

A  judgment  for  the  plaintiff  in  an  action 
against  a  city  for  injuries  received  by  the 
overturning  of  a  sleigh  in  one  of  its  streets, 
due  to  the  negligence  of  a  railroad  company 
in  laying  its  tracks,  is  conclusive  against 
the  company  in  an  action  over,  as  to  the 
extent  of  the  damages,  as  to  the  dangerous 
character  of  the  street,  and  as  to  the  free- 
dom of  the  person  injured  from  contributory 
npgligence,  where  the  company  was  request- 
ed to  defend,  but  declined.  Troy  v.  Trov 
&  L.  R.  Co.  49  N.  y.  657. 


street  by  a  contractor  is  conclusive 
against  the  contractors  and  their  sureties 
in  an  action  over  against  them  by  the  city, 
as  to  the  amount  of  damages,  the  existence 
of  the  defect  or  obstruction  in  the  street, 
and  as  to  the  freedom  .of  the  person  injured 
from  contributory  negligence,  where  both 
the  contractors  and  the  sureties  had  timely 
notice  of  the  suit,  and  that  it  was  brought 
for  the  purpose  of  obtaining  judgment 
against  the  city  tor  an  act  of  the  contraet- 


A  judgr 
received  V 


to  the  c 


IDII. 


P.  BALLANTIKE  k  SONS  v.  FENH. 


T81 


orA,  and  tliat  tbev  were  required   to  < 

in  and  defend.    New  York  t.  Bradv,  161  N. 

Y.  611,  45  N.  E.  1122. 

The  party  liable  over  to  a  city  against 
whicb  a  judgment  baa  been  recovered  for 
injuriee  due  to  negligence,  nbo  baa  been 
given  due  notice  of  tbe  original  action,  ia 
concluded  as  to  any  matter  wbicb  might 
have  been  urged  as  a  defense  against  auch 
liability,  and  evidence  tbat  the  person  in- 
jured was  guilty  of  contributory  negligence 
is  not  receivable.  The  primary  liability, 
however,  must  be  established.  Rochester 
V.  Montgomery,  72  N.  Y.  65. 

A  judgment  against  a  city  for  personal 
injuries  caused  by  the  collapse  of  a  tempo- 
rary bridge  in  a  highway,  due  to  the  negli- 
gence of  contractors  employed  by  an  abut- 
ting owner.  Is  conclusive  in  an  action  over 
by  tbe  city  against  the  defendant,  who  was 
properly  vouched  in.  as  to  tbe  amount  of 
damages,  the  extent  of  tbe  defect,  and  as 
to  the  fad  that  the  injured  person  was  free 
from  negligence.  New  York  v.  Corn,  133 
App.  Div.  1,  117  N.  Y.  Supp.  614. 

A  judgment  obtained  against  a  borough 
for  personal  injuries  due  to  a  defective  high- 
way is  conclusive  evidence  of  the  exixtence 
of  the  defect  in  the  highway,  and  of  the  in- 
jury to  the  individual  hurt  while  in  the  ex- 
ercise of  due  care,  and  of  the  amount  of  the 
damages.  Fowler  v.  Jersey  Shore,  IT  Fa. 
Super.  Ct,  368. 

Where  a  judgment  was  obtained  against 
a  city  for  personal  injuries  caused  by  a  de- 
fective sidewalk,  it  was  held  conclusive  of 
the  existence  of  the  defect  in  the  street,  and 


tbe  original  action  was  injured  without 
contributory  negligence,  and  of  tbe  amount 
of  the  judgment,  in  an  action  by  the  city 
to  bold  the  contractor  and  his  sureties  lia- 
ble on  a  bond  to  indemnity  tbe  city,  where 
notice  of  the  orit^nal  action  and  an  oppor- 
tunity to  defend  were  given  to  the  con- 
tractor and  his  sureties,  and  nothing  re- 
mained to  be  proved  by  the  city  except 
that  the  contractors  were  responsible  for 
the  detect  for  which  the  recovery  was  had. 
Seattle  v.  Regan,  52  Wash.  262,  132  Am. 
St.  Rep.  963.  100  Pac.  731. 

In  an  action  against  an  indemnitor  to  re- 
cover over  after  a  judgment  against  a  city 
for  the  killing  of  a  boy  as  the  result  of  de- 
fective wire  insulation,  contributory  negli- 
gence of  the  deceased  is  not  a  defense,  in 
the  absence  of  bad  faith  on  the  part  of  the 
city  in  not  presenting  that  defense  in  the 
original  action.  Owenaboro  v.  Westing- 
house,  C.  K.  &  Co.  61  C.  C.  A.  336,  IBB  Fed. 
3SG. 

In  an  action  by  a  town  against  those  by 
whom  an  excavation  causing  an  injury  was 
made,  the  verdict  qnd  judgment  after  no- 
tice, are  conclusive  evidence  of  the  existence 
of  the  detect  in  the  highway,  the  injury  to 
the  individual  while  he  was  in  the  exercise 
of  due  care,  and  the  amount  of  the  injury. 
Portland  v.  Richardson,  54  Me.  46,  89  Am. 
Dec,  720. 

But  whether,  as  between  the  defendant  in 
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the  6rst  action  and  the  party  sought  to  ho 
held  liable  over,  the  latter  is  primarily  lia- 
ble tor  tbe  damages  occasioned  to  the  per- 
son injured,  must  be  determined  by  evidence 
outside  of  the  record  of  the  first  action. 
Tbe  judgment  is  not  conclusive  aa  to  tbe 
liability  of  tbe  defendant  in  tbe  second  ac- 
tion. Oceanic  Steam  Nav.  Co.  v.  Campania 
Transatlantica  Espanola,  134  N.  Y.  481,  30 
Am.  St.  Rep.  885,  31  N.  E.  987. 

Where  there  was  a  judgment  against  a 
city  for  personal  injuries  caused  by  the  neg- 
ligence of  the  city  in  permitting  a  plank 
to  be  taken  up  from  the  sidewalk  so  aa  to 
make  it  dangerous,  a  judgment  for  the 
plaintiff  obtained  therein  was  held  not  con- 
clusive on  the  property  owner  on  tbe  ques- 
tion of  the  latter's  negligence,  the  negli- 
gence of  the  city  being  the  only  question  at 
issue  in  the  originsl  action.  Lansing  v.  De- 
troit, L.  A  N.  R  Co.  129  Mich.  403,  SS  N. 
W.  64. 

A  judgment  against  a  city  for  personal 
injuries  claimed  to  be  due  to  the  negligence 
of  a  railroad  company  in  failing  to  remove 
snow  from  its  tracks  is  competent  evidence 
against  the. company  in  an  action  over  by 
the  city  against  it,  and  an  estoppel  except 
as  to  the  question  whether  the  injury  hap- 
pened by  tbe  negligence  of  the  railroad  com- 
pany. Troy  V.  Troy  t  L.  R.  Co.  3  Lans. 
270. 

When  indemnity  ia  sought  by  a  city  which 
has  been  adjudged  liable  for  damages  aris- 
ing from  negligence  of  a  contractor  prima- 
rily liable  therefor,  a  judgment  against  the 
city,  in  an  action  against  the  contractor,  is 
evidence .  that  the  city  was  liable  for  the 
damages,  and,  when  notice  has  been  given 
to  defend,  of  the  amount  of  damage  ariHing 
from  the  injury;  but  it  does  not  establish 
which  of  tlie  parties  is  primarily  liable. 
Kew  York  v.  Brady,  70  Hun,  250,  24  N.  Y. 
Supp.  290,  second  appeal,  77  Hun,  241,  28 
N.  Y.  Supp.  324. 

As  a  general  rule,  when  indemnity  Is 
sought  by  one  who  has  been  adjudged  lia- 
ble for  damages  arising  from  negligence 
for  which  another,  as  between  themselves,  is 

larily   liable,   the   judgment   in  the   ac- 
against  the  former   is  evidence  in  the 

in  brought  for  indemnitv,  that  the  de- 
fendant in  the  first  action,  plaintiff  in  the 

id,  was  liable  for  the  damages,  and, 
when  notice  has  been  given  to  defend,  of 
^be  amount  of  the  damages  arising  from  the 
.njury;  but  it  does  not  establish  which  of 
;he  wrongdoers  is  primarily  liable,  unless 
that  question  was  in  issue  and  decided. 
UxinRton  V.  .'Etna  Indemnity  Co.  155  N.  C. 
219,  71  8.  K.  214. 

A  judgment  against  a  city  for  personal 
juries  due  to  a  dangerous  condition  of  the 
street  concludes  the  [lerson  liable  over,  who 
has  been  given  reasonable  notice  and  oppor- 
tunity to  defend,  as  to  all  matters  neces- 
sary to  establish  the  liability  of  the  city, 
to  the  person  injured,  and  as  to  any  matter 
which  might  have  been  urged  as  a  defense 
by  the  city  against  such  liability.  Unles.i, 
bowever.  it  appears  that  evidence  showing 
the  liability  of  the  alleged  indemnitor  was 
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neMBsarily  inToWed  in  the  determination  of 
the  original  action,  and  passed  upon  by  the 
trial  court  in  rendering  judgment,  the  de- 
fendant is  not  concluded  upon  the  point 
tliat,  notwithstanding  the  liability  of  the 
city,  he  was  not  at  fault,  and  has  not  failed 
in  any  duty  which  he  owed  to  the  city  or 
the  person  injured,  and  be  ma;  plead  and 
show  such  facts  as  a  defense  upon  the  trial. 
Grand  Forka  v.  Paulsness,  IB  N.  D,  293,  — 
L.R.A.(N.S.)  — ,  123  N.  W.  878. 

The  part7  sought  to  be  held  liable  over 
is  not  estopped  by  the  first  judgment  from 
showing  that  he  was  not  the  owner  of  the 
premises  upon  which  the  a(N:ident  occurred, 
and  that  he  was  under  no  obligation  to  keep 
them  safe,  and  that  the  accident  did  not  re- 
sult from  his  neglect  of  duty.  Fowler  v. 
Jersey  Shore,  17  Pa.  Super.  Co.  3(l(i. 

Where  a  city  was  held  liable  for  personal 
injuries  received  by  a  person  tailing  over  a 
plank  negligently  extended  over  a  sidewalk, 
the  judgment  is  not  res  judioata  as  to  the 
ultimate  liability  of  the  contractor  alleged 
to  have  been  responsible  for  the  obstructinn. 
The  judgment  against  the  city  is  concluaive 
only  as  to  the  fact  of  the  injury,  that  the 
city  was  guilty  of  negligence,  and  as  to  the 
amount  of  the  recovery.  In  this  case  the 
contractor  was  sued  jointly  with  the  city, 
aiiid  the  action  was  dismissed  as  to  him,  on 
the  plea  of  the  statute  of  limitetions.  Rich- 
monil  V.  Sitterding,  101  Va.  354,  flS  L.R.A. 
445,  99  Am.  St.  Rep.  B79,  43  S.  E.  562. 

The  person  sought  to  be  made  liable  over 
to  a  municipal  corporation  is  not  estopped 
bv  a  judgment  against  the  corporation,  from 
stowing  that  he  was  under  no  obligation  to 
keep  the  street  in  which  the  accident  hap- 
pened in  a  safe  condition,  and  that  it  was 
not  through  bis  fault  that  the  acI^ident  oc- 
curred. Chicago  V.  Robbins,  2  Black,  418, 
17  L.  ed.  298. 

If  the  lot  owner  has  notice  of  the  action 
against  the  city  for  injury  due  to  a  defective 
sidewalk,  the  judgment  is  conclusive  upon 
him  as  to  the  fact,  cause,  and  extent  of  the 
injury,  hut  not  as  to  the  responsihility  of 
the  lot  owner  tor  such  cause.  Lincoln  v. 
First  Nat,  Bank,  67  Keb.  401,  80  L.R.A. 
623,  108  Am.  St.  Rep.  890,  83  N.  W.  6B8. 

6.  Sheriff's   bonds. 

Bonds  indemnifying  sheriffs,  constables, 
and  similar  olticers  in  particular  cases  are 
governed  hy  the  same  rules  that  apply  to 
other  indemnity  contracts,  in  respect  to  the 
effect  of  judgments  against  such  officers 
in  actions  against  their  indemnitors. 

If  the  indemnitor  of  a  sherilT  on  the  levy 
of  an  execution  has  seasonahle  notice  or 
the  suit  against  the  sherilT  tor  a  wrongful 
levy,  judgment  obtained  therein  is  conclu- 
sive against  him;  but  if  he  has  not  had  such 
notice,  judgment  is  only  prima  facie  evi- 
dence against  bira.  Train  f.  Gold,  6  Pick. 
380. 

The  judgment  against  a  constable  is  con- 
elusive  in  an  action  by  a  constable  against 
bis  indemnitor,  the,  liittcr  having  hiid  notice 
of  tlie  original  action  and  an  opportunity 
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to  defend.     Miller  t.  Rhoades,  BO  Ohio  Bt. 
494. 

A  judgment  against  a  sheriff  is  conclusiva 
as  to  his  right  to  recover  from  hia  indem- 
nitors. Moore  v.  McSleeper,  102  Cal.  277, 
36  Pae,  503. 

A  judgment  against  a  sheriff  for  wrong- 
ful seizure  of  property  is  conclusive  againat 
his  indemnitors.  Woodworth  v.  Gorsline, 
30  Colo,  ]S6,  68  L.R.A.  417,  89  Pac.  705. 

The  indemnitors,  having  notice  to  defend, 
are  concluded  by  the  judgment  against  a 
sherilf.  their  principal,  under  the  California 
Civil  Code,  g  2778,  subdiv.  6.  Showers  t. 
Wadsworth,  81  Cal.  270,  22  Pae.  8fl3. 

In  an  action  on  a  sheriff's  indemnity  bond, 
a  judgment  against  the  sheriff  is  binding 
upon  the  obligors  who  participated  in  the 
defense  of  the  action  against  the  aheriff. 
Meyer  v.  Purcell,  214  111.  82,  73  N.  E.  392, 
affirming  ]U  111.  Apj).  472. 

Where  the  surety  indemnifies  an  officer  in 
a  sale  of  property  under  execution,  a  judg- 
ment is  conclusive  against  the  surety  hav- 
ing notice  of  the  suit  against  the  officer. 
Jones  V.  Henry,  3  Litt  (Ky.)  427.  The 
court  said :  "The  meaning  of  the  undertak- 
ing is  that  he  will  undertake  for  the  ofEiceT 
to  pay  all  that  shall  be  recovered  for  the 
act  against  the  consequences  of  which  the 
oflicer  is  indemnified,  and  thus  the  obligor 
stipulates  to  become  party  and  to  be  bound 
by  alt  legal  proceedings  against  the  offi- 
cer; and  to  avoid  the  effect  of  this  stipu- 
lation, it  would  be  incumbent  upon  him  to 
show  that  there  n'as  some  fraud  or  collusion 
in  obtaining  the  recovery,  or  at  all  enmta 
that  he  had  no  notice  of  it" 

A  judgment  against  a  sheriff  for  the  es- 
cape of  a  prisoner  is  conclusive  evidence  for 
the  plaintiff  in  an  action  on  a  bond  taken 
for  his  security  on  the  granting  of  the  liber- 
ties of  the  jail  to  the  prisoner  on  execution. 
Kip  V.  Brigham,  7  Johns.  189. 

Where  a  judgment  has  been  recovered 
against  a  sheriff  for  an  escape,  the  poniea 
is  evidence  without  the  judgment  to  prove 
actual  damages  at  least,  if  not  the  escape; 
and  the  sheriff  may  recover  the  amount  of 
the  debt  and  the  costs  in  the  oriirlnal  suit, 
and  also  the  costs  of  the  action  against  him 
for  the  escape.     Ibid, 

In  an  action  on  a  bond  given  as  security 
for  jail  liberties,  the  record  of  a  recovery 
against  the  sheriff  for  an  escape,  after  no- 
tice to  the  sureties  and  their  assumption  of 
the  defense,  is  conclusive  that  the  plaintiff 
in  an  action  on  the  bond  has  been  damniBed, 
and  to  that  extent.    Ibid. 

In  a  Nebraska  case  the  court  says:  "The 
conclusion  we  have  reached  is  that  in  an 
action  against  the  sureties  on  a  bond  given 
to  a  sheriff  to  indemnify  him  against  judg- 
ments to  whic^  he  shall  be  a  party,  the  judg- 
ment recovered  against  the  oflicer  is  con- 
clusive against  the  sureties,  although  they 
'     1  no  notice  of  the  pendency  of  tho  action 

which  the  judgment  was  obtained,  when 

is  shown  that  their  principal  defended  the 
suit  for  the  oHircr,  the  obligation  lieing  to 
indemnify  the  sheriff  "from  all  harm,  trou- 
ble,   damages,    costs,    suits,    actions,    judg- 
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menia,  uicl  execationB  that  nliall  or  may 
arise,  come,  or  be  brought  against  him/' 
Pasewalk  t.  BoIIman,  29  Neb.  519,  26  Am. 
St  Hep.  309,  45  N.  W.  780.  The  eouri 
further  said:  "The  eureties  undertook  to 
tare  the  offlcer  harmless  from  any  judgr 
that  might  be  recovered  against  him  by 
son  of  the  levying  of  the  executions.  It 
was  no  part  of  the  agreement  that  the  sure- 
ties should  be  notified  of  the  pendency  of 
the  action.  If  the  sureties  desired  notice  of 
the  proceedings  to  obtain  the  judgment,  the; 
■hould  have  stipulated  for  it  ic  the  bond  if 
Indemnity;  not  having  done  so,  the  failure 
to  receive  such  notice  does  not  alTect  their 
liability.  They  agreed  absolutely  to  be 
bound  bf  any  judgment  rendered  against  the 
officer." 

Tn  a  suit  on  a  bond  indemnifying  a  sheriff 
against  damages  to  third  persons  claiming 
title  to  property  levied  upon  under  attach- 
metit,  and  to  save  bim  harmless  from  any 

i'lldgment  which  might  be  obtained  against 
:im  with  reference  thereto,  the  sureties  are 
concluded  hy  a  judgment  against  the  sheriff, 
in  th«  absehce  of  any  question  of  fraud  or 
collusion.  Flack  v.  Thaxter  (com.  pi.)  44 
N.  Y.  S.  R.  107,  17  N.  Y.  Supp.  360,  affirm- 
inp  39  N.  Y.  S.  R.  1B7,  14  N.  Y.  Supp.  386. 
The  indemnitor  of  a  constable  making 
sale  of  a  chattel  upon  execution,  not  having 
notice  of  the  suit  against  the  constable  in 
which  title  was  established  in  a  third  per- 
son, is  not  bound  by  tlie  judgment  obtained 
therein  on  that  question.  The  judgment  ia 
no  evidence  against  him  on  the  question  of 
title.    Burrill  v.  West,  2  N.  H.  190. 

A  judgment  against  a  constable  for  not 
eollectinz  an  execution  would  not  be  conclu- 
sive against  a  town  in  an  action  over  to 
hold  it  liable,  if  the  town  had  no  notice  of 
the  suit.  Bramble  v.  Poultney.  11  Vt.  208, 
Where  no  notice  is  given  to  the  sheriff's 
sureties  of  an  action  against  him  for  a  false 
return,  the  judgment  is  only  prima  facie 
evidence  of  the  amount  to  be  recovered. 
State  use  of  Fulton  v.  Colerick,  3  Ohio, 
487.  The  court  said:  "We  take  the  dis- 
tinction to  be  that  where  the  sureties  have 
notice  of  the  suit,  and  may  or  do  make 
defense,  the  judgment  against  the  principal 
is  conclusive  against  them.  Where  such  no- 
tice is  not  given,  the  judgment  against  the 
principal  is  prima  facie  only.  It  may  be 
impeached  for  collusion  or  for  mistake. 
But  until  so  impeached,  it  is  sufficient  to 
entitle  the  plaintiff  to  recover  the  amount 
for  which  it  is  rendered." 

A  judgment  against  a  constable  for  the 
wrongful  taking  of  goods  in  replevin  is  only 
prima  facie  evidence  against  his  sureties 
in  nil  action  on  the  official  bond,  where  the 
sureties  had  no  notice  of  the  suit  against 
their  principal,  and  while,  in  the  absence  of 
other  evtdenift,  it  will  authorize  a  recov- 
ery against  them,  they  have  the  right  not 
only  to  attack  the  judgment  for  fraud  or 
collusion,  but  also  to  open  up  an  inquiry  on 
the  merits.  State  use  of  Story  v.  Jennings, 
14  Ohio  St.  73. 

A  judgment  against  a  constable  is  not 
conclusive  against  the  sureties  on  his  bond 
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as  to  the  question  whether  the  sureties 
gave  the  indemnity,  whether  the  judgment 
was  fairly  obtained,  or  whether  it  was  ren- 
dered for  the  matter  to  which  the  indemnity 
applied.  New  Ilaren  v.  Chidsev,  08  Conn. 
307,  3S  Atl.  800.  In  this  ease  tlie  judgment 
did  not  show  whether  tie  neglect  of  the 
duty  complained  of  was  a  breach  of  the 
bond  in  suit  or  of  anotlier  bond. 

In  an  action  on  a  bond  indeninifying  the 
sheriff  on  the  sate  of  goods  on  execution, 
it  was  held  that  the  record  of  the  suit 
against  the  sheriff  was  proper  evidence  to 
show  that  the  very  thing  had  happened 
which  the  surety  contracted  that  his  prin- 
cipal should  not  allow  to  bappen,  but  that 
it  waa  not  conclusive  of  the  amount,  for 
the  surety  might  have  shown  that  the 
anount  was  increased  by  reason  of  some 
fault  of  the  sheriff  for  which  the  bond  waa 
not  intended  to  secure  him.  Huzzard  ▼• 
Nag^e,  40  Pa.  178. 


Actions  against  deputies. 

A  judgment  against  the  sheriff  for  the  de- 
fault of  his  deputy,  who  defended  the  action, 
is  conclusive  upon  the  deputy's  sureties, 
nlthough  they  liad  no  notice  of  the  suit, 
under  a  bond  to  indemnify  and  save  the 
sheriff  harmless  from  all  actions,  costSi 
damages,  and  expenses  on  account  of  the 
wrongful  conduct  of  the  deputv-  Chamber- 
lain V.  Godfrey,  38  Vt  380,  84  Am.  Dec 

eoo. 

The  sureties  on  a  deputy  sheriff's  bond  in- 
deranify.ing  the  sheriff  for  a  default  of  the 
deputy  are  bound  by  the  judgment  against 
the  sheriff  for  such  default,  if  notice  there- 
of is  given  to  the  deputy,  although  not  to 
them.  Fay  v.  Ames.  44  Barb.  327.  The  court 
said:  "the  dofendonta  being  jointly  bound 
to  indemnify  the  plaintiff,  they  were  in 
privity  of  contract  with  each  other,  and  are 
to  be  regarded  and  treated,  quoad  tbe  con- 
tract and  tlie  rights  nnd  liabilities  con- 
nected with  and  growing  out  of  it,  as  one 
person.  In  sucb  a  case  notice  to  one  is 
notice  to  all,  on  the  same  principle  as  where 
two  or  more  persons  are  shown  to  be  joint- 
ly bound  by  a  contract,  the  acts  and  admis- 
sions of  either  are  binding  upon  all  the 
others,  to  the  same  extent  as  upon  the  one  • 
doing  the  acta  or  making  the  admissions. 
.  .  .  If,  in  addition  to  giving  notice  to 
the  deputy,  notice  had  been  given  to  the 
sureties  also,  it  would  have  been  little  more 
than  an  idle  and  useless  ceremony,  as  it 
ia  to  be  presumed  that  all  they  would  or 
could  have  done  would  have  be«n  to  refer 
the  matter  to  their   principal,  the  depu^, 

id   cast  the  burthed  of  toe  defense  npon 

m,  a:s  the  slieriff  lias  done." 

A  judgment  against  a  marshal  for  the 
taking  of  insufficient  bail  by  his  deputy  la 
conclusive  against  the  sureties  on  toe  bond 
of  the  deputy,  where  notified  of  the  original 
suit  and  authorized  to  defend.  Hand  v. 
Taylor,  4  Ind.  409. 

in  a  proceeding  by  a  high  sheriff  against 
his  deputy  for  failure  to  collect  iUi  aofOQat 
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for  county  i*x  levies,  nhich  went  into  hi 
hands,  it  is  not  incumbent  upon  the  sheriff 
to  do  more  than  produce  the  record  of  tbe 

judgment  showing  th&t  he  had  been  sub- 
jected to  liability  in  consequence  of  the  de- 
ifautt  of  his  deputy;  and  it  aopearing  that 
the  deputy  was  'informed  of  the  motion 
against  hie  principal,  and  failed  to  defend 
it,  he  is  estopped  to  deny  his  delinquency 
or  his  liability.  Lee  County  t.  Fulkerson, 
21  Gratt.  182. 

In  an  action  by  a  sheriff  against  his  dep- 
uty and  the  sureties  of  the  deputy  on  the 
official  bond  of  the  deputy,  to  recover  the 
amount  of  a  judgment  rendered  against  the 
sheriff  for  the  default  of  the  deputy  in  not 
duly  accounting  for  money  made  by  the  lat- 
ter under  execution,  a  judgment  rendered 
against  the  sheriff,  the  deputy  having  at- 
tended the  trial  and  made  full  defense  to 
tbe  action,  is  binding  and  conclusive  upon 
him  and  his  sureties,  in  tbe  action  of  the 
sheriff  af;ainst  them,  where  the  bond  pro- 
vides that  the  deputy  "shall,  in  all  things, 
well  and  truly  ahd  faithfully  discharge  the 
duties  of  his  said  office  of  deputy  aheriff 
during  his  continuance  therein,"  and  also 
that  he  "shall,  in  all  respects,  indemnify 
and  save  harmless  the  sheriff  and  all  other 
persons,  whom  any  loss  and  damage  in  any 
wise  arising  from  the  conduct  of  the  said 
deputy  in  the  said  office."  Crawford  v. 
Turk,  24  Gratt.  170.  The  court  said  that 
the  deputy's  sureties  have  no  right  to  re- 
quire the  sheriff  to  do  more  than  to  notify 
the  deputy  to  defend  the  action,  and  having 
done  that,  the  sherilT  may  leave  the  defenw 
of  the  action  to  the  deputy;  and  may  look 
to  the  deputy  and  his  sureties  for  full  and 
complete  indemnity  against  any  judgment 
which  may  be  recovered  in  the  action,  and 
against  the  costs  of  defending  it.  The 
court  declared  that,  according  to  the  true 
intent  and  meaning  of  the  bond,  It  binds 
the  sureties  as  well  as  the  deputy,  to  pay 
such  a  judptnent  in  exoneration  of  the 
sheriff.  Without  doing  so,  the  deputy  will 
not  in  all  respects  indemnify  and  save  harm- 
less the  sheriff  from  all  loss  and  damages 
in  any  suit  arising  from  the  conduct  of  the 
deputy  in  his  said  office,  for  whicli  he  and 
his  sureties  expressly  bound  themselves, 
jointly  and  severaily,  to  the  sheriff. 

In  an  action  on  a  bond  to  indemnify  a 
sheriff  for  the  misconduct  and  default  of 
his  deputy,  a  judgment  against  the  sheriff 
is  admissible  againnt  the  sureties,  both  as 
to  the  liability  and  the  amount  thereof, 
where  they  had  notice  of  the  pendency  of 
the  action.    Kettle  v.  Lipe.  6  Barb.  407. 

A  judgment  against  a  sheriff  or  his  rep- 
resentative, for  B  default  of  his  deputy,  zn 
the   absence    of   all    other   proof,    f  urn  is  lies 

Crima  facie  evidence  against  the  deputy  and 
is  sureties  of  the  facts  therein  recited. 
Cox  V.  Thomas,  fl   Gratt.  32,'!. 

Where  judgment  has  been  obtained 
against  a  sbcriff  for  the  default  of  his 
deputy,  and  the  deputy  has  had  notice  of 
the  suit,  such  jud(!nient  is  prima  fncie  evi- 
dence of  the  deputy's  default  as  against  the 
deputy's  sureties,  in  an  action  on  the  dep- 
40  L.E,A.(N.S.) 


uty'a  bond.  Westervelt  t.  Smith,  2  Duer, 
449. 

A  judgment  against  a  sheriff  in  an  action 
for  a  default  of  his  deputy,  of  which  the 
deputy  bad  notice,  but  of  which  the  deputy's 
sureties  had  not,  is  at  least  prima  facie 
evidence  against  tbe  sureties  in  an  action 
on  the  bond,  of  the  plaintiff's  rixht  to  re- 
cover, and  as  to  the  amount  be  is  entitled 
to  recover.  Stephens  v.  Shafer,  48  Wis.  M, 
33  Am.  Rep.  783,  3  N.  W.  83E. 

In  Beall  v.  Beck,  3  Har.  t  WH.  242,  a 
judgment  In  favor  of  a  sheriff  against  his 
deputy  for  the  default  of  the  latter  was 
held  inadmissible  in  a  subsequent  action 
against  tbe  deputy  and  his  surety  on  the 

The  sureties  on  a  deputy  sheriff's  bond 
are  not  eoucluded  by  a  judgment  against 
a  sheriff  in  a  suit  of  which  they  had  no  no- 
tice or  onportunity  to  defend,  although  their 
principal  had  notice  of  tbe  suit.  Thamas 
V.  Hubbcll,  35  N.  Y.  120. 

The  sureties  on  a  deputy's  sheriff's  bond 
conditioned  that  he  will  do  bis  duty  as  sucb 
officer,  who  have  no  notice  of  an  action 
against  the  sheriff  for  the  deputy's  default, 
are  not  concluded  by  the  judgment  ren- 
dered therein.  Thomas  v.  Hubbell,  15  N. 
V^.  405,  SS  Am.  Dec.  019,  nveriing  18  Barb. 
0. 

A  judgment  against  a  sheriff  for  failure 
to  account  for  jwrt  of  the  revenue  toxea  is 
not  admissible  against  a  deputy  and  liis 
sureties,  tbe  latter  not  being  parties  there- 
'-  and  a  statuf«  which  gives  a  remedy  by 
ion  to  a  sheriff  against  his  deputy  makes 
the  deputy  equally  liable  to  the  same  ex- 
tent, whether  the  commonwealth  has  ob- 
tained a  judgment  against  tbe  principal  or 
not.     Johnson  t.  Thompson,  4  Bibb.  294. 

O.  Sn8oeUane«tM  obligaUona. 

A  judgment  against  the  principal  is  con- 

usive  against  a  guarantor  who  had  notice 
of  tbe  pendency  of  the  action,  and  was 
present  at  the  trial,  and  could  have  defend- 
ed the  action  had  be  seen  lit  to  do  so. 
Blanding  v.  Cohen,  101  App.  Div.  442,  92 
N.  Y.  6upp.  83,  affirmed  in  184  N.  Y.  538, 
7G   N.   E.    J089. 

If  the  guarantor  of  a  note  has  notice  of 
an  action  against  the  guarantee,  the  judg- 
ment concludes  him.  Without  notice,  it  is 
prima  facie  evidence  only.  Avres  v.  Find- 
ley,  1  Pa.  St.  501. 

Where  a  city  has  been  sued  for  damages 
caused  by  a  defective  sidewalk,  and  the 
property  owner  upon  notification  appears 
and  assists  in  the  defense,  he  is  bound  by 
the  judgment,  and  cannot,  in  an  action  over 
against  him,  litigate  any  of  the  questions 
involved  in  the  first  suit.  McDonald  v. 
Lockport,  28  HI.  App.  157.     • 

If  a  railroad  company,  responsible  for  the 
dangerous  condition  of  a  highway,  is  notified 
nf  an  action  against  a  municipal  corporation 
for  damages  occasioned  thereby,  and  re- 
nted to  defend,  it  is  bound  by  the  judg- 
it  against  the  municipality  as  to  the 
cause  of  the  injury  and  tbe  extent  of  the 
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damage.  Veuie  T,  Fenobecot  R.  Ca  49  Me. 
119. 

Where  the  negligence  of  the  contractor 
consisted  in  failure  to  erect  proper  barri- 
cades OT  barriers  in  the  Btreet,  it  wtu  held 
that  a  judgment  against  the  city  in  the 
original  action,  of  which  the  contractor  had 
notice,  was  conclusive  in  an  action  over 
bated  upon  the  latter'a  contract  of  Indem- 
nitj,  although  the  city  inspector  was  on  the 
ground  during  the  time  the  work  was  in 
prioress,  and  gave  oo  direction!  as  to  the 
erection  of  any  barricadra  or  barriers,  and 
■eemed  to  be  gatislied  with  the  condition 
of  the  street,  and  although  the  erection  of 
the  barricades  would  have  closed  the  street 
to  traffic,  and  although  it  was  reallr  for 
the  beneflt  of  the  ci^  that  the  barriers  wore 
not  ereected.  Seattle  v.  Saulez,  47  Wash. 
3S5,  92  Pac.  140. 

A  judgment  against  the  owner  for  dam- 
agee  done  to  a  tenant  by  the  neglii^ence  of 
a  builder  is  conclusive  against  the  con- 
tractor having  notice  to  defend,  la  a  sub- 
sequent action  by  the  owner  against  the 
contractor  to  recover  therefor.  Katterjohn 
V.  Nahm,  32  Ky.  L.  Rep.  727,  108  8.  W.  IITO. 

In  an  action  by  a  property  owner  against 
a  builder  liable  over  for  his  negligence  in 
failing  properly  to  guard  an  area  of  the 
building,  a  judgment  against  the  owner  by 
default  is  conclusive  against  the  builder, 
who  is  shown  to  have  had  notice  thereof  and 
who  agreed  to  "take  care  of"  it.  Mackey  v. 
Fisher,  36  Minn.  347,  31  N.  W.  SBa. 

Where  the  charterers  of  a  steamship, 
without  fault  on  their  part,  were  adjudged 
liable  for  damages  caused  by  the  collapse 
of  a  pier,  such  judgment  was  held  to.  es- 
tablish the  liability  over  to  them  of  the 
owners  of  the  pier.  Vogemann  v.  American 
Dock  4  Trust  Co.  131  App.  Div.  210,  116 
N.  Y.  Supp.  741. 


'vidence  against  the 
fied  and  who  was  a*  witness  in  the  case  in 
which  the  master  was  condemned  to  pay 
damages.  Coata  v.  Yochim,  104  La.  170, 
28  So.  992. 

Where  a  title  guaranteed  by  covenant  is 
assailed  by  action,  upon  a  ground  which,  if 
adjudged  valid,  would  involve  infriii?ement 
of  the  covenant,  the  holder  of  such  title,  on 
being  so  sued,  may  give  proper  noHi^e  to 
the  covenantor  and  require  him  to  defend; 
and  having  done  this,  if  the  case  in  which 
notice  is  given  results  adversely  to  him, 
and  he  thereupon  sues  on  the  covenant,  he 
will  be  relieved  from  making  proof,  except 
by  the  judgment  itself,  of  the  truth  and 
force  of  what  was  there  adjudged.  Mason 
V.   Kellogg,   38  Mich.   132. 

Where  one  not  a  party  to  an  action  that 
involves  the  title  to  property  is  bound  to 
answer  to  the  defendant  for  the  title  which 
be  is  called  on  to  defend,  the  latter  may  call 
upon  the  former  to  defend  it  in  the  action ; 
and,  in  such  event,  the  judgment  is  con- 
clusive against  the  third  person  in  favor 
of  such  defendant  on  the  question  of  title. 
Betaev  v.  Long,  30  Minn.  114,  14  N.  W.  508, 
40  L.R.A.(N.S,} 


An  eviction  by  a  paramount  title  is  prima 
facie  evidence  in  favor  of  the  warrantee  in 
a  suit  on  the  warranty.  And  if  the  war- 
rantee takes  the  precaution  to  vouch  or 
call  in  the  warrantor  to  warrant  and  de- 
fend the  title,  the  recovery  in  ejectment  ia 
conclusive.  Paul  v.  Witman,  3  Watts  t  S. 
40». 

If  the  grantor  has  notice  of  the  former 


ment  in  the  former  suit  is  conclusive  against 
him.     Eyerson  v.  Chapman,  66  Me.  557. 

Upon  proper  and  sufficient  notice  being 
given  to  the  covenantor  by  the  covenantee, 
of  a  suit  of  eviction,  requiring  him  to  ap- 
pear and  defend,  he  will  be  tound  by  the 
judgment  establishing  a  paramount  title, 
and  no  other  proof  of  the  paramount  title 
will  be  required.  Williams  v.  Burg,  9  Lea, 
466. 

A  decree  or  verdict  against  a  vendor  on 
the  warranty  of  a  personal  chattel,  in  favor 
of  the  vendee,  is  conclusive  against  a  prior 
vendor  who  has  been  vouched.  Davis  v. 
Wilboume.  1  Hill,  L.  27,  28  Am.  Dec.  164. 
The  court  said:  "The  notice  to  the  war- 
rantor makes  him  a  privy  to  the  record, 
and  he  is  bound  by  it  to  the  extent  to  which 
his  rights  have  been  tried  and  adjudged; 
and  in  an  action  against  him  at  the  suit  of 
the  warrantee,  in  addition  to  the  record,  all 
that  is  necensary  to  be  shown  is  that  his 
title  was  in  issue,  and  judgment  given  upon 
it." 

In  an  action   on  a  bond  to   indemnify  a 

ElaintiS  against  mechanic's  liens,  a  surety 
aving  interposed  an  answer  for  the  in- 
demnitee, and  having  conducted  the  defense 
in  an  action  as  attorney  for  the  latter  and 
for  his  principal,  is  concluded  by  the  judg- 
ment in  the  lien  actions.  Beed  v.  McGregor, 
62  Minn.  84,  64  N.  W.  88. 

Where  a  surety  in  a  contract  of  indem- 
nity against  liens  resulting  from  t)ie  fail- 
ure of  his  principal,  a  building  contractor, 
to  pay  debts  incurred  in  the  construction  of 
a  building,  is  notifled  of  an  action  against 
the  obligee  to  enforce  such  liens,  and  as- 
sumes charge  of  and  conducts  the  litigation 
to  its  final  determination,  the  judgment 
therein  is  tinul  and  conclusive  against  him 
as  to  the  nature  and  extent  of  the  liability 
of  the  obligee..  Great  Northern  R.  Co.  v, 
Akeley,  88  Minn.  237,  92  N.  W.  959. 

The  sureties  are  conclusively  bound  by 
judgments  in  a  mechanics'  lien  action,  the 
condition  of  their  obligation  being  that 
their  principal  would  pay  all  claims  for 
labor  and  material  necessary  for  the  con- 
struction of  the  building,  and  would  protect 
the  owner's  property  from  all  judgment  liens 
or  mechanics'  liens,  and  that  if  the  principal 
failed,  the  sureties  would  be  liable.  Mc- 
fall  V.  Dempeej,  43  Mo.  App.  369. 

A  surety  who  guarantees  the  faithrul  per- 
formance of  a  building  contract  which  re- 
quires the  contractor  to  furnish  nil  ma- 
terials, and  who  has  notice  of  an  action  to 
foreclose  a  mechanics'  lien  for  materials 
furnished  the  contractor,  is  bound  by  the 
judgment   obtained    in   good   faith    against 
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the  latter.  Friend  v.  Ralston,  35  Wash.  422, 
77  Pac.  794;  Henry  t.  ^tna  Indemnity  Co. 
'  3a  Wash.  553,  TB  Pac.  42. 

A  judgment  in  a  mechanics'  lien  action  is 
conclusive  against  the  sureties  in  an  action 
on  the  bond  to  dissolve  the  lien.  Ruggles 
T.  Bematein,  IBS  MasB.  232,  74  N.  E.  360. 

Where  tbe  United  States  government  hns 


suit  and  of  the  claim  of  the  ^ravernment 
that  they  were  forged,  and  that  the  vendor 
of  the  government  would  look  to  the  orig- 
inal vendor  for  repayment  and  for  indem- 
nity in  case  judgment  should  be  rendered  in 
favor  of  the  government, — the  judgment  ia 
conclusive  in  an  action  over  as  to  the  gen- 
uineness of  the  notes.  Heiser  v.  Hatch,  86 
N.  Y.  814. 

The  indemnitors  of  a  garnishee  defending 
ft  Huhsequent  action  brought  b;  a  creditor  of 
the  garnishee  to  recover  on  the  same  cause 
of  action  on  which  the  judgment  in  the  gar- 
nishment proceeding  Has  rendered  are 
bound  by  the  judgment  therein.  Lucy  », 
Price,  3g  Iowa,  26. 

The  sureties  on  a  contractor's  bond  iCie 
not  concluded  by  a  judgment  against  their 
principal  in  an  action  to  which  they  were 
not  parties,  in  the  absence  of  a  contract  so 
stipulating.  IklcConnell  v.  Poor,  113  Iowa, 
133,  62  L.R.A.  312,  S4  N.  W.  968. 

A  judgment  against  a.  contractor  in  an 
action  to  establish  a  mechanics'  lien  is 
prima  facie  evidence  of  the  existence  of  such 
lien,  as  against  the  sureties.  La  Fayette 
Mut.  BIdg.  Asso.  V.  Kleinhofter,  40  Mo.  App. 
388. 

A  judgment  obtained  without  fraud 
against  the  sureties  on  a  contractor's  bond 
is  prima  facie  evidence  in  an  action  on  an 
underwriter's  bond  as  -to  the  liability  of 
the  defendants.  Brown  t  H.  Ck).  v.  Ligon, 
92  Fed.  851. 

Even  if  the  contractor  is  not  a  party  to 
a  decree  declaring  liens  upon  the  property 
of  the  owner,  and  re([uirinit  payment  of  the 
amounts  thereof,  it  is  admissible  in  evidence 
against    him    in    an    action    on    his    bond 
breached  by  the  filing  of  the  liens.     Whelan 
V,  McCullough,  4  App.  D.  C.  58.    The  court 
said:      "The  surety  may,   of  course,  be   al- 
lowed to  show,  if  he  can,  that  the  subject- 
matter  of  the   judgment  or   decree  against 
the  principal  was  not  within  the  scope 
operation  of  the  contract  of  suretyship, 
that  there  had  been  collusion  or  fraud 
obtaining  the  judgment  or  decree.     But  if 
the  claims  recovered  against  the  principal, 
or  for  which   he  is  bound,  as  in  this  case, 
are  such  as   are  embraced   in   t)ie   contract 
of  aurelyship,  in  the  absence  of  fraud  or  i 
luaion.  the  surety  is  equally  bound  as 
principal." 

As  a  genera!  rule  a  judgment  against 


if  n 


colhi! 
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a   bond   exeouted   by   th 

benefit  of  the  policy  holders,    Baxter  County 

40  fc,R.A.(N.S.) 


Bank  T.  Oiark  Ins.  Co.  98  Ark.  143,  135  S. 
W.  810. 

A  judgment  against  an  insurance  com- 
pany on  a  policy  is  prima  facie  evidence 
a^ioat  its  sureties  on  the  bond  to  itidem- 
nlfy  policy  holders,  in  the  absence  of  fraud 
or  collusion.  Union  Guaranty  ft  T.  Co.  v. 
Robinson,  24  C.  C.  A.  050,  49  U.  S.  App. 
148,  79  Fed.  420, 

A  judgment  against  an  insurance  com- 
pany, if  no  fraud  or  collusion  is  shown,  is 
evidence  against  the  surety  on  a  bond  exe- 
cuted bv  the  company  for  the  benefit  of  the 
policy  holders.  But  the  suit  against  the 
company  cannot  be  based  upon  an  issue  as 
to  liability  not  covered  by  the  obligation  ot 
the  bond  itself.  Ingle  v.  Batesville  Qrocery 
Co.  89  Ark.  378,  117  S.  W.  241, 

The  sureties  on  a  promissory  note  are  not 
concluded  by  a  judgment  of  the  county  court 
allowing  the  claim  on  the  note  against  the 
estate  of  their  deceased  principal,  as  to  the 
question  whctlier  the  claim  was  presented 
within  the  time  acquired  by  law  therefor. 
Curry  v.  Mack,  90  III.  606. 

The  surety  for  the  seller  of  a  promissory 
note  is  not  concluded  by  a  judgment  pro- 
cured by  an  accommodation  indorser  against 
the  maker  Axing  the  amount  due  on  the 
note,  from  setting  up  the  defense  of  usury, 
although  that  defense  was  litigated  in  the 
original  suit  against  the  principal,  where 
the  surety  was  not  a  party  to  the  suit  and 
had  no  notice  of  it.  Germain  v.  Wing,  1 
Sheldon,  441. 

In  the  absence  of  fraud  or  collusion 
shown,  or  a  clerical  error  in  entering,  the 
judgment,  a  judgment  against  the  principal 
is  conclusive  against  the  surety,  though  be 
be  not  a  party  to  the  suit,  if  be  have  notice 
of  the  proceeding,  or.  at  least,  where  he  ha* 
been  a  party  defendant,  and  has  filed  an 
anaiver,  though  before  trial  the  suit  be  dis- 
missed as  to  him.  Stoops  v.  Wittier,  1  Mo. 
App.  420. 

A  record  of  proceedings  in  bankruptcy 
against  the  maker  of  a  promissory  note  is 
res  tnier  alios  ticta  in  a  subsequent  action 
bv  the  payee  against  the  surety.  Kennedy. 
V.  Moore,  17  S.  C,  464. 

A  statutory  surety  for  the  payment  of 
damages  resulting  from  the  negligent  con- 
duct of  a  driver  is  concluded  by  the  judg- 
ment fts  to  the  amount  of  damages,  but  not 
as  to  fraud  or  as  to  the  question  of  whether 
his  principal  was  master.  Levick  v.  Norton, 
51  Conn.  401. 

A  judgment  against  a  debtor  is  not  bind- 
ing on  one  who  has  not  contracted  to  save 
him  harmless  from  the  debt,  unless  he  has 
been  notified  to  come  in  and  defend.  Busell 
Trimmer  Co.  v.  Coburn.  188  Mass.  254,  89 
L.R.A.  821,  74  N.  E.  334. 

So.  on  a  contract  to  assume  charge  of  an 
nttachment  suit,  and  to  save  a  plaintilT 
harnilcHS  from  all  costx.  w  lie  re  judgment 
WHS  rendered  ncainst  the  plaintiff  in  the 
attachment  action  for  costs,  and  where  the 
defendant  had  notice  of  the  taxation  of 
costH,  and  made  no  effort  to  have  them  re- 
ta-xed,  it  was  held  thaf  he  could  not  tberc- 
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after,  in  an  action  for  reimbursement,  at- 
tack the  correctness  of  the  taxation  of  costa. 
Morgan  v.  North  Teias  Kat.  Bank,  —  Tex. 
Civ.  App.  — ,  3i  S.  W.  138. 

A  decree  of  forecloHure  of  a  purchase  price 
mortgage  is  not  evidence  that  the  sale  ivaa 
not   rescinded,   as   against   a   Buret;   not   a 

Earty  thereto,  in  an  action  to  recover  the 
alance  of  the  purchase  monej.  Arrington 
V.  Porter,  47   Ala.  734. 

A  mere  surety  for  the  payment  of  a  debt, 
without  any  agreement,  express  or  implied, 
to  be  bound  by  a  anit  between  the  prin- 
cipal parties,  is,  at  common  law,  no  more 
affected  by  its  event,  if  against  him,  than  a 
mere  stranger;  and  the  rule  is  not  affected 
W  the  fact  that  the  suit  was  conducted  on 
the  part'  of  the  principal  exclusively  by  the 
surety  aa  his  agenL  Jackson  v.  Griswpld, 
4  Hill,  S22. 

In  an  action  on  a  contract  guarantying 
payment  of  rent  by  a  tenant,  a  judgment 
against  the  tenant,  aft«r  the  assignment  by 
him  of  the  lease,  does  not  conclude  the  guar- 
antor  from  setting  up  the  claim  that  he  was 
discharged  from  liability  by  the  a^Bignment 
of  the  lease.  FJeck  v.  Feldman,  54  Misc. 
228,  104  N.  Y.  Supp.  3M. 

A  surety  on  a  bond  given  tor  security  for 
the  purchase  price  of  land  cannot,  after  an 
order  unsppealed  from  dissolving  an  in- 
junction given  the  purchaser  for  want  of 
title,  obtain  another  injunction  on  the  same 
ground.    Rosa  v.  WoodvjUe,  4  Munf.   (Va.) 


3,  and  that  if  he  does  not  defend  it,  h^ 
be  held  responsible  for  the.  result;  but 
the  defendant  in  the  original  action  cannot 
control  the  defense  in  that  suit,  if  he  ez- 


d.  Notice. 

The  purpose'  of  giving  notice  to  the  indem- 
nitor is  to  bind  him  by  the  judgment- 
Smith  V.  Compton,  3  Barn.  &  Ad.  407,  1  L. 
J.  K.  B.  N.  S.  146. 

In  Duffield  v.  Scott,  3  T.  R.  374,  Buller, 
J.,  said:  "The  purpose  of  giving  notice  is 
not  in  order  to  give  a  ground  of  nation; 
but  if  a  demand  be  made  which,  the  person 
indemnifying  is  bound  to  pay,  and  notice 
be  given  to  him,  and  he  refuse  to  defend 
the  action,  in  consequence  of  which  the  per- 
son to  be  indemnified  is  obliged  to  pay  the 
demand,  that  is  equivalent  to  a  judgment, 
and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not 
bound  to  pay  the  money." 

Requisites   of  notice. 

The  notice  should  be  unequivocal  and  ex- 
plicit, but  no  particular  form  of  words  is 
necessary,   and    it   reed   not   be   of   record. 
.    Williams  v.  Burg,  8  Lea,  456. 

To  have  the  effect  of  depriving  the  war- 
rantor of  the  right  to  show  title,  ttie  notice 
should  be  unequivocal,  certain,  and  explicit. 
A  knowledge  of  the  action  and  a  notice  of 
attend  the  trial  will  not  do,  unless 
accompanied  with  express  notice  that  he 
will  be  required  to  defend  the  title.  Paul 
».   Witman.  3  Watts  &  S.  409. 

The  notice  must  be  such  in  substance 
to  give  the  person  notified  information  that' 
he  is  called  upon  to  come  in  and  defend  the 
suit,  or  that  he  is  give 


Lasting  Mach.  Co.  v.  Bradley,  171  Mass. 
-~7,  68  Am.  St.  Kep.  409,  50  N.  E.  404. 

Express  notice  to  a  person  liable  over  to 

municipal  corporation  is  not  necessary 
order  to  charge  him  with  such  liability. 
Chicago  V.  Robbins,  2  Black.  418,  17  L.  ed. 
~"8. 

In  Carroll  v.  Nodine,  41  Or.  412,  93  Am. 

..  Rep.  743,  60  Pac.  51,  it  is  said:  "While 
notice  of  the  pendency  of  the  suit  or  action 
ia  always  neeeaaary  to  render  the  decree 
judgment  binding  upon  the  indemnitor, 
the  better  reason  and  the  weight  of  author- 
ity dispenses  with  any  request  to  take 
charge  of  or  assume  the  responsibilities  of 
the  defense.    Having  notice,  the  indemnitor 

S,  as  it  is  his  right,  interpose  and  make 
defense  as  to  him  might  seem  most 
expedient  and  effective;  and,  if  he  did  noth- 
-'--  --]  that  direction,  it  must  be  considered 
tter  of  his  own  volition,  and  a  re- 
quest for  him,  coupled  with  a  warninc  of 
consequences,  to  do  that  which  duty  and  in- 
terest require  him  to  do,  would  seem  super- 
fiuous,  and  the  law,  which  is  founded  upon 
reason,  does  not  require  a  vain  thing." 

In  order  that  a  railroad  company  may  be 
bound  by  a  judgment  against  a  city  for  per- 
sonal injuries  alleged  to  have  been  due  to 
the  negligence  of  the  company,  the  com- 
pany should  be  asked  and  alforded  an  oppor- 
tunitj'  to  defend  the  action  against  the 
city.  Seattle  v.  Northern  P.  R.  Co.  47 
Wash.  552,  B2  Pac.  411. 

It  is  not  necessary  in  the  notice  to  the 
person  liable  over,  to  offer  to  surrender  to 
him  the  sole  control  and  management  of 
the  litigation.  He- is  simply  entitled  to  en 
opportunity  to  defend  and  protect  his  own 
interests  in  the  same  way  and  to  the  same 
extent  as  if  he  had  been  sued  jointly  with 
the  person  sued  in  the  first  instance. 
Oceanic  Steam  Nav,  Co.  v.  Campania  Trans- 
atlantics Espanola,  144  N,  Y.  063,  39  N.  E. 
360. 

Where  the  sheriff  turned  over  the  sum- 
mons and  com'plaint  in  an  action  against 
him  for  conversion,  to  the  attorneys  of  his 
indemnitors  in  an  attachment  action,  and 
they  answered  and  defended,  and  where 
he  also  wrote  to  the  indemnitors  informing 
them  of  the  action,  and  that  their  attor- 
neys had  put  in  an  answer,  to  which  the 
indemnitors  made  no  dissent,  this  was  held 
a  waiver  of  formal  notice.  Audley  v.  Town- 
send,  49  Misc.  23,  9S  N.  Y.  Supp.  439. 

Verbal  notice. 

'  It  has  been  held  that  no  particular  form 
of  words  is  necessary  in  order  to  constitute 
notice,  and  that  it  is  not  even  necessary  to 
give  a  written  notice.  It  ia  sulGcient  that 
the  party  asainat  whom  ultimate  liability 
is  claimed  is  fully  nnd  fairly  informed  of 
n  opportunity  to    tlie  claim,  and  that  the   action  ia  pending. 
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.with  full  opportunity  to  defend  or  to  par- 
ticipate in  the  dafonse.  If  he  then  neglecta 
or  refuses  to  make  any  defense  he  may  ha'e, 
the  iudgment  will  bind  him  in  the  uame 
way  and  to  the  same  extent  as  if  he  had 
been  made  a  party  to  the  record.  Oceanic 
Steam  Nav.  Co.  v.  Campania  Transatlantic  a 
Espanola,  supra. 

A  notice  in  writing,  or  even  express  no- 
tice, is  unnecessary,  but  notice  may  be  im- 
plied (rom  knowledge  of  the  pendency  of 
the  action,  and  a  participation  in  its  de- 
fense. Davis  V.  Smith,  79  Me.  351,  10  Ati, 
SS;  Port  Jervis  t.  First  Nat.  Bank,  96  N. 
Y.  B50. 

In  order  to  bind  the  warrantor  by  the  re- 
sult of  an  action  of  ciecttiient  against  the 
Earty  holding  under  him,  and  to  conclude 
im  from  showing  title  when  he  is  ?ued  on 
his  warranty,  it  Js  not  necessary  for  the 
notice  to  him  by  the  defendant  in  the  ac- 
tion of  ejectment  to  be  in  writing  in  any 
Krticular  form,  or  that  a  demand  should 
made  of  him  to  defend  the  action.  If  he 
has  reasonable  notice  and  opportunity  to 
de.'end,  he  will  be  bound.  Cummings  v. 
Harrison,  67  Miss.  275. 

In  an  action  by  a  buyer  to  hold  a  seller 
liable  over  on  his  warranty  of  title  to  per- 
sonal property,  it  was  held  that  it  is  un- 
necessary that  the  notice  should  be  in  writ- 
ing and  formal,  so  Ion);  as  it  clearly  ap- 
prises him  that  an  action  involving  the 
title  has  been  commenced,  and  that  he  will 
be  looked  to,  to  establish  title  in  such  ac- 
tion. Uersey  v.  Long,  30  Minn.  114,  14  N. 
W.  508. 

In  Miner  v.  Clark,  15  Wend.  425,"it  whs  '■ 
held  that  verbal  notice  to  the  warrantor  of  , 
title,  of  the  commencement  of  the  action  of 
ejectment  against  the  grantee,  was  siillicieiit. 
Bronson,  J.,  in  a  dissenting  opinion,  how- 
ever, said:  "If  the  notice  is  to  have  any 
influence  upon  the  right  oE  the  party,  it 
should  be  given  in  such  form  as  fully  to  ap- 
prise the  person  receiving  it  of  whnt  is  re- 
quired of  him,  and  the  consequences  which 
are  to  follow  if  he  neglects  to  take  upon  him- 
self the  defense  of  tlie  suit.  A  verbal  no- 
tice may  be  misappreliended  by  the  person 
to  whom  it  is  addressed;  and  without  any 
intentional  error  may  he  proved  in  a  very 
different  form  (rom  that  iii  which  it  was 
actually  delivered.  It  should  be  in  writing, 
not  only  for  the  purpose  of  avoiding  those 
consequences,  but  to  enable  the  party  to 
examine  it  deliberately,  and  consult  his 
counsel  on  the  proper  course  .to  be  pursued. 
In  ordinary  legal  proceedings,  however  tri- 
fling may  be  tlie  consequences  of  neglecting 
the  warning,  no  person  is  allowed  to  be 
prejudiced,  either  in  his  action  or  defense, 
hy  a  mere  verbal  notice.  .  .  .  The  mod- 
ern prartioe  of  giving  notice  bears  a  strong 
analogy  to  the  old  method  of  vouching  the 
grantor  to  warranty,  when  the  tenant  was 
sued  in  a  real  action.  If  the  grantor  did 
not  apjiear  voluntarily,  a  summons  ad  war- 
rantizaiidum  issued,  informing  him  of  the 
pendency  of  the  suit,  and  rcquirinff  him  to 
appear  and  warrant  the  land  to  the  tenant; 
and  this  writ  was  served  by  the  sheriff. 
40  L.R.A.(N.S.) 


Real   actions  have  everywhere   fallen  much 

.to  disuse  of  late  years,  and  in  this  stAte 
most  of  them  have  been  abolished.  The 
practice  of  giving  notice  when  the  tenant 
IS  sued  in  the  action  of  ejectment  seems  to 
hai-e  been  suggested  by  the  old  process  of 
voucher  and  summons  ad  warrantizandum. 
And  as  in  the  one  case  the  right  of  the 
grantor  could  only  be  asserted  by  means  of 
a  writ  served  by  a  public  officer,  he  ought 
not  in  the  other  to  be  prejudiced  by  any 
thing  less  dednite  end  formal  than  a  writ- 
ing which  shall  advise  him  of  what  has 
been  done,  and  what  he  is  required  to  do." 
It  has  been  held  that  verba!  notice  to 
the  covenantor  is  insulficient.  Mason  v.  Kel- 
logg, 38  Mich.  132.  The  court  said:  "Our 
policy  has  always  favored  written  memo- 
rials of  titles  to  real  estate,  and  in  view  o( 
the  effect  which  the  law  attributes  to  this 
proceeding,  it  is  sufficiently  'near  being  « 
fact  of  title  to  be  within  the  policy.  .  .  , 
Then  the  giving  notice  is  virtually  a  step, 
and  an  important  step,  in  the  cause.  It 
contemplates  the  introduction  of  the  cove- 
nantor and  the  entire  prosecution  of  the 
defense  in  complete  accordance  with  his 
views  and  under  his  direction.  It  is  es- 
sentially a  legal  proceeding,  and  it  is  a 
well- recognised  general  rule  that  every  no- 
tice of  that  character  must  be  in  writing. 
.  .  .  And  every  reason  proper  to  hfr  urged 
for  this  rule  must  apply  with  great  force 
to  the  notice  in  question.  If  a  mere  verbal 
notice  is  allowed  to  answer,  a  wide  door  is 
opened  to  mistake,  misapprehension,  and 
misunderstanding,  and  alt  manner  of  uncer- 
tainty, and  the  practice  does  little  less  than 
invite  expensive  and  perplexing  contests 
about  a  matter  which  ought  to  be  as  simple 
and  certain  as  the  service  of  a  declaration." 
A  statutory  provision,  however,  that 
"when  a  statute  required  notice  to  he  given, 
it  mu^t  be  in  writing,  etc.,  and  served  in 
the  manner  required  by  the  Code,  §  597," 
has  l-een  held  not  to  require  notice  to  the 
sureties  on  an  indemnity  bond,  that  the 
sheriff  has  been  sued  for  a  ivrongful  levy 
of  an  execution,  to  be  in  writing.  Martin 
V.  BiilTaloe,  129  N.  C.  305,  83  Am.  St,  Rep. 
079,  38  S.  E.  902. 

Sufficiency  of  notice. 

Formal  notice  is  not  necessary  to  bind  the 
indemnitors,  and  if  one  of  them,  who  is  a 
counselor  of  the  court,  appears  for  the  de- 
fendant in  the  original  action,  it  is  enough. 
Holbrook  v.  Holhrook,  15  Me.  9.  The  court 
said:  ''It  cannot  be  material  to  the  person  . 
agreeing  to  indemnify,  that  he  should  have 
a  formal  notice  served  upon  him.  The  law 
requires  tlint  he  should  have  notice  before 
the  judgment  can  be  used  against  him,  lie. 
cause  he  is  the  real  party  in  interest.  But 
any  notice  which  will  enable  him  to  present 
any  defense  which  he  may  have,  either  in 
law  or  on  fact,  is  all  that  .can  be  n!>eful  to 
him;  and  the  law  requires  no  v.iin  or  use- 
less ceremonies  in  such  cases," 

Where  the   indemnitor,  together  with  his 
witnesses,  is  present  at  the  trial  of  the  ac- 
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tion  against  the  indcmnite?,  testifle?  in  tlie 
case,  pays  alt  the  expanses  of  tlie  indemnitee 
and  hU  witneases,  the  judgment  ia  conclu- 
■ive  against  Iiim.  although  he  watt  not  in 
terms  requeeted  to  take  upon  bimnelf  the 
defense  of  the  action.  Davis  v.  Smith,  Til 
Me.  35],  10  Atl.  55. 

If  a  person  who  is  liable  over  has  notice 
when  the  writ  against  the  city,  in  an.  ac- 
tion for  fKrsoiTal  injuries  due  to  a  defect- 
ive highwav,  is  retumiil)1e,  and  of  the  char- 
acter of  the  action,  and  that  he  will  be  held 
responsihle.  and  be  required  to  govern  him- 
■elf  accordingly,  the  notice  is  suHicient  to 
make  a  judgment  against  the  city  binding 
on   him,   althaugii   he   is   not   in   teima   re- 

Suested  to  take  upon  himself  the  defense  of 
lie  action  agninet  the  city.  Boston  v. 
Worthington,  10  Gray,  498,  71  Am.  Dec.  878. 

But  notice  which  merely  calls  upon  the 
person  liable  over  to  come  in  and  defend 
the  pending  suit,  without  indicating  the  na- 
ture of  the  suit  or  how  tlie  person  notified 
may  lib  intereBted  in  it,  is  insuflicient.  Let>- 
anan  y.  Mead,  04  N.  H.  8,  i  At!.  392. 

The  fact  that  an  attorney  at  law  who  is  a 
surety  on  a  promissory  note  appeared  as 
attorney  for  his  principals  in  an  action 
brought  against  the  latter  to  recover  on  tlie 
note,  and  naaisted  in  managinR  and  con- 
ducting their  defense,  does  not  make  a  judg- 
ment rendered  against  the  principals  con- 
eluaive  on  the  attorney  or  hta  cosureties  in 
a  aeparate  suit  on  the  note,  brought  againat 
them.  Park  v.  Ensign,  S6  Kan.  50,  97  Am. 
St  Rep.  3S2,  71  Pac.  230.  The  court  aaid: 
"Tiie  contract  of  suretyship  imposed  no  duty 
upon  the  sureties  to  defend  their  principaUj 
gave  the  principals  no  right  to  repreaent 
the  suretieB,  and  gave  one  surety  no  author- 
i^,  in  anv  capacity,  to  charge  bis  feltowB 
by  either  his  knowledge  or  his  conduct." 

Where  the  notice  was  given  to  the  presi- 
dent and  to  a  director  of  a  railroad  cora- 
pany  liable  over  to  a  municipal  corporation 
for  damages  caused  by  an  injury  due  to  a 
dangerous  highway,  and  the  director  waa 
present  at  the  trial  and  took  notes,  but 
did  not  participate  therein,  it  was  held 
sufficient  to  charge  the  company,  although 
notice  was  not  given  until  the  day  l»efoTe 
the  trial.  Veazie  v.  Penobscot  R.  Co.  40 
lie.  119.  The  court  said  that  if  the  com. 
pany  had  desired  further  time  for  prepara- 
tion, it  should  have  moved  the  court  for  a 
continuance,  or  have  notified  the  town  that 
it  detyred  more  time,  or  in  some  manner 
have  signified  its  wish  for  postponement. 

A  notice  to  the  owner  of  a  building,  of 
an  action  against  a  municipality  for  per- 
sonal injuries  due  to  a  defective  awning, 
apecifving  the  name  of  the  plaintiff,  the  in- 
juij-,  tl;c  place  of  the  injury,  the  time  and 
the  court  at  which  the  writ  is  returnable,  and 
requiring  him  to  defend,  and  stating  that 
if  he  does  not  defend,  the  municipality  "*ili 
claim  reimbursement,  is  sufficient.  Jlilford 
T.  HoJbrook,  0  Allen,  17,  85  Am,  Dec.  7.15. 

Where  a  person  was  injured  hy  falling 
into  an  e:teavation  made  by  direction  of  the 
oBicerB  of  a  bank  in  a  sidenalk.  and  re- 
covered judgment  against  a  village  there- 
40  L.R.A.(X.S.) 


for,  and  the  president  of  th«  bank,  who  was 
also  a  tmstee  of  the  village  as  well  as  a 
member  of  the  committee  of  the  bank,  au- 
thorized to  superintend  the  constniction  of 
the  building,  in  the  course  of  which  tlie 
excavation  was  made,  had  notice  of  the 
suit  againat  the  village,  consulted  with  an 
attorney  for  the  village  with  reference  to 
the  defense  thereof,  and  was  informed  of 
the  probable  liabiiity  of  the  bank  to  tha 
village  in  cose  of  tlie  recovery  of  the  in- 
jured  person  in  that  action,  and  was  a  wit- 
ness on  the  trial,  it  was  held  that  this  no- 
tice was  Buifieient.  Port  Jervis  r.  First 
Nat.  Bank,  98  N.  Y.  550. 

Where  the  owner  obtained  judgment 
against  a  contractor  for  injuries  caused  by 
the  neglect  of  a  subcontractor,  it  was  held 
that  the  judgment  was  canclusive  as  to  the 
liability  in  an  action  over  by  the  contractor 
againat  the  subcontractor,  where  the  latter 
was  given  notice  of  the  claim  of  the  owner, 
the  notice  stating  that,  unless  the  subcon- 
tractor come  in  and  defended  such  action, 
the  contractor  would  permit  the  court  to 
determine  the  damagea  suffered  by  the  own- 
er by  reason  of  the  subcontractor's  negli- 
gence, and  that  if  the  contractor  bad  to 
pay  such  damagea,  he  would  hold  the  sub- 
contractor liable  therefor.  Corning  v.  Spel- 
man,   130  App.  Div.   787,  115   N.  Y.  Supp. 

Evidence  that  the  party  sought  to  be 
held   liable  over  by  a  city  for  a  judtrment 


caused  by  a 


requested  to  assist 
ind  that  he  actual- 
jubjecti  that 


against  it  for  personal  injui 
peraon  falling  into  an 
the  action  had  been  C( 
corporation;  that  he 
day  of  the  trial,  and  w 
in  procuring  testimony,  i 
ly  wrote  to  a  witness  on 
the  attorney  for  the  corporation  called  upon 
such  party  soon  after  the  suit  was  com- 
menced, for  the  purpose  of  finding  out 
whether  he  knew  anything  about  the  case 
that  would  be  of  any  l>eneflt  to  the  corpo- 
ration in  preparing  the  defense,  and  made 
inquiries  of  him  to  that  efTect;  and  that 
the  party  sought  to  be  held  liable  over  men- 
tioned the  name  of  a  person  who  would  be 
a  good  witness,  and  agreed  to  get  an  exact 
statement  of  what  he  would  testify  to  it 
called,  together  with  evidence  that  a  wit- 
ness  met  the  party  sued  by  the  city  on  the 
day  before  the  trial  of  the  ori^nal  action, 
and  told  him  that  the  case  was  about  to 
be  tried, — was  held  sufficient  to  warrant  an 
instruction  that  if  the  defendant  in  the  ac- 
tion brought  by  the  city  knew  that  the 
original  suit  was  pending,  and  could  have 
defended  it,  and  it  was  through  hla  fault 
that  the  person"  who  recovered  from  the 
city  was  injured,  the  defendant  was  con- 
cluded by  the  judgment,  nnd  that  express 
notice  of  the  suit  ngainat  the  city  was  not 
required,  and  that  it  was  unnecessary  that 
the  city  should  have  notified  the  defendant 
that  it  would  look  to  him  for  indemnity. 
Robbins  v.  Chieaco,  4  Wall.  0,18,  18  L.  e'd. 
427. 

Where  the  attorney  for  a  oitv  Bvicd  for  in- 
juries caused  by  a  defective  sidewalk  wrolc 
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.with  full  opportunity  to  defend  or  to  par' 
ticipate  in  the  defense.  If  he  then  neglecti 
or  refuses  to  make  any  defense  he  may  have, 
tbe  judgment  will  bind  him  in  the  same 
way  and  to  the  sanie  extent  as  if  he  had 
heeii  made  a  party  to  the  record.  Oceanic 
Steam  Nav.  Co.  v.  Campania  Traiisatlantica 
Eapanola,  aupra. 

A  notice  in  writing,  or  even  express  no- 
tice, in  unneceasary,  but  notice  may  be  im- 
plied from  knowledge  of  the  pendency  of 
the  action,  and  a  participation  in  ita  de- 
fense. Davia  v.  Smith.  78  Me.  351,  10  Atl. 
65;  Port  Jervis  v.  First  Nat.  Bank,  96  N, 
Y.  550. 

In  order  to  bind  the  warrantor  by  the  re- 
sult of  an  action  of  ejectment  against  the 
party  holding  under  him,  and  to  conclude 
him  from  showing  title  when  he  is  pued  on 
his  warranty,  it  is  not  necessary  for  the 
notice  to  him  by  the  defendant  in  the  ac- 
tion of  ejectment  to  be  in  writing  in  any 
Krticular  form,  or  that  a  demand  should 
made  of  bim  to  defend  the  action.  If  he 
has  reasonable  notice  and  opportunity  to 
defend,  he  will  be  bound,  Cummings  v. 
Harrison,  57  Miss.  275. 

In  an  action  by  a  buyer  to  hold  a  seller 
liable  over  on  bis  warranty  of  title  to  per- 
sonal property,  it  was  held  that  it  la  un- 
neceasary  that  the  notice  should  be  in  writ- 
ing and  formal,  so  long  as  it  elearly  ap- 
prises him  that  an  action  involving  the 
title  ha's  been  commenced,  and  that  he  will 
be  looked  to,  to  establish  title  in  such  ac- 
tion. Ueraey  t.  Long,  30  Minn.  114,  U  N. 
VV.  608. 

In  Miner  v,  Clark,  15  Wend.  425,*ft  was 
held  that  verbal  notice  to  the  warrantor  of 
title,  of  the  eomnioncement  of  the  action  of 
ejectment  against  the  grantee,  was  sulticient, 
Bronson,  J.,  in  a  dissenting  opinion,  how- 
ever, said:  "If  the  notice  is  to  have  any 
influence  upon  the  right  of  the  party,  it 
should  be  given  in  such  form  as  fully  to  ap- 
prise the  person  receiving  it  of  what  is  re- 
quired of  him,  and  the  consequences  which 
are  to  follow  if  he  neglects  to  take  upon  him- 
self the  defense  of  the  suit.  A  verbal  no- 
tice may  be  misapprehended  by  the  person 
to  whom  it  is  addressed;  and  without  any 
intentional  error  may  be  proved  in  a  very 
diHerent  form  from  that  in  which  it  was 
actually  delivered.  It  should  be  in  writing, 
not  only  for  the  purpose  of  avoiding  those 
consequences,  but  to  enable  the  party  to 
examine  it  delibernteiy,  and  conxult  his 
counsel  on  the  proper  course  <to  be  pursued. 
In  ordinary  legal  proceedings,  however  tri- 
fling may  be  the  consequences  of  neglecting 
the  warning,  no  person  is  allowed  to  he 
prejudiced,  either  in  his  action  or  defense, 
by  E  mere  verbal  notice.  .  .  .  The  mod- 
ern practice  of  giving  notice  bears  a  strong 
analogy  to  the  old  method  of  vouching  the 
grantor  to  warranty,  when  the  tenant  was 
sued  in  a  real  action.  If  the  grantor  did 
not  appear  voluntarily,  a  summons  ad  wnr- 
rantiitandum  issued,  informing  him  of  the 
pendency  nf  the  suit,  and  requiring  him  to 
appear  and  warrant  the  land  to  the  tenant: 
and  this  writ  was  served  by  the  sheriff. 
10  L.B.A.(N.S.) 


Real  actions  have  everywhere  fallen  much 
into  disuse  of  late  years,  and  in  this  state 
most  of  them  have  tieen  abolished.  Tbe 
practice  of  giving  notice  when  the  tenant 
is  sued  in  the  action  of  ejectment  seems  to 
haTO  been  suggested  by  the  old  process  of 
voucher  and  summons  ad  warrant izandum. 
And  as  in  the  one  case  the  right  of  tbe 
grantor  could  only  be  asserted  by  means  nf 
a  writ  served  by  a  public  officer,  he  ought 
not  in  the  other  to  be  prejudiced  by  any 
thing  less  definite  and  format  than  a  writ- 
ing which  shall  advise  him  of  what  has 
been  done,  and  what  he  is  required  to  do." 
It  has  been  held  that  verbal  notice  to 
the  covenantor  is  insuHicient.  Mason  v.  Kel- 
logs,  38  Mich.  132.  The  court  said:  "Our 
policy  has  always  favored  written  memo- 
rials of  titles  to  real  estate,  and  in  view  of 
the  effect  which  the  law  attributes  to  this 

froceeding.  it  is  sulliciently  near  being  a 
act  of  title  to  be  within  the  policy.  .  .  . 
Then  the  giving  notice  is  virtually  a  st«p, 
and  an  important  step,  in  the  cause.  It 
contemplates  the  intrt^uction  of  the  cove- 
nantor and  the  entire  prosecution  of  tbe 
defense  in  complete  accordance  with  his 
views  and  under  his  direction.  It  is  es- 
sentia Ity  a  legal  proceeding,  and  it  is  a 
we II- recognized  general  rule  that  every  no- 
tice of  that  character  must  be  in  writing. 
.  .  .  And  every  reason  proper  to  he  urged 
for  this  rule  must  apply  with  great  force 
to  the  notice  in  question.  It  a  mere  verbal 
notice  is  allowed  to  answer,  a  wide  door  is 
o|iened  to  mistake,  misapprehension,  and 
misunderstanding,  and  ail  manner  of  uncer- 
tainty, and  the  practice  does  little  less  than 
invite  expensive  and  perplexing  contests 
about  a  matter  which  ought  to  be  as  simple 
and  certain  as  the  service  of  a  declaration." 
A  statutory  provision,  however,  that 
"when  a  statute  required  notice  to  be  given, 
it  must  be  in  writing,  etc.,  and  served  in 
the  manner  required  by  the  Code,  §  597," 
has  i-een  held  not  to  require  notice  to  the 
sureties  on  an  indemnity  bond,  that  the 
siicrifl  has  been  sued  for  a  wrongful  levy 
of  an  execution,  to  be  in  writing.  Martin 
V.  Buffaloe,  128  N.  C.  305,  83  Am.  St.  Rep. 
U79,  38  S.  E.  002. 

Sulliciency  of  notice. 

Formal  notice  is  not  necessary  to  bind  the 
indemnitors,  and  if  one  of  them,  who  is  a 
counselor  of  the  court,  appears  for  tbe  de' 
fendant  in  the  original  action,  it  is  enough. 
Holbrook  v.  Holbrook,  15  Me.  9.  The  court 
said:  "It  cannot  be  material  to  the  person  ■ 
agreeing  to  indemnify,  that  he  should  have 
a  formal  notice  served  upon  him.  The  law 
requires  that  he  should  have  notice  before 
the  judgment  can  be  used  against  him.  lie- 
cause  he  is  the  real  party  in  interest.  But 
any  notice  which  will  enable  him  to  present 
any  defense  which  lie  may  have,  either  in 
law  or  on  fact.  Is  all  that  can  be  ut^ful  to 
him;  and  the  law  requires  no  vain  or  use- 
less ceremonies  in  such  cases." 

VVhere  the   indemnitor,  together  with  hi« 
witnesses,  is  present  at  the  trial  of  the  ac- 
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tion  Bgflinst  the  indeinnitee,  testifier  in  the 
case,  pays  all  the  expenspa  of  tlie  indemnitee 
and  his  witnesaeB,  the  judgment  is  conclu- 
sive againat  him,  although  he  wbh  not  in 
terms  requested  to  take  upon  himnelf  the 
defense  of  the  action.  Davis  v.  Smith,  71) 
Me.  351,  10  Atl.  5S. 

If  a  person  wlio  is  liable  over  has  notice 
when  the  writ  against  tlie  city,  in  aa  ac- 
tion (or  personal  injuries  due  to  a  defect- 
ive higliwav.  is  returnable,  and  of  the  char- 
acter of  the  action,  and  that  he  will  be  held 
reBponsible.  and  be  required  to  govern  him- 
self accDrdingl;,  the  notice  ia  sullicient  to 
make  a  judgment  againat  the  citj  binding 
on  him.  although  he  is  not  in  terms  re- 
quested to  take  upon  liimseU  tlie  defense  of 
the  action  against  the  city.  Boston  v. 
Worthington,  10  Gray,  496,  71  Am.  Dec,  678. 

But  notiee  which  merely  calls  upon  tlie 
person  liable  over  to  come  in  and  defend 
the  pending  suit,  without  indicating  the  na- 
ture of  the  suit  or  how  the  person  notified 
may  He  interested  in  it,  is  iuBuOlcient.  Leb- 
anon V.  Mead,  04  N.  H.  8,  4  Atl.  392. 

The  fact  that  an  attorney  at  law  who  is  a 
surety  on  a  promissory  note  appeared  as 
attorney  for  his  principals  in  an  action 
brought  againat  the  tatter  to  recover  on  the 
note,  and  aaaisted  in  manaj;ing  and  con- 
ducting their  defense,  does  not  mnke  a  judg- 
ment rendered  againat  the  principala  con- 
clusive on  the  attorney  or  hia  cosureties  in 
a  separate  suit  on  the  note,  brought  against 
them.  Park  v.  Enaign.  06  Kan.  50,  B7  Am. 
St  Hep.  352,  71  Pae.  230.  The  court  said: 
"The  contract  of  auretyship  impoaed  no  duty 
upon  the  sureties  to  defend  their  principals, 
gave  the  principals  no  right  to  represent 
the  sureties,  and  gave  one  surety  no  author- 
ity, in  any  capacity,  to  charge  his  fellows 
by  either  hia  knowledge  or  his  conduct." 

Where  the  notice  was  given  to  the  presi- 
dent and  to  a  director  of  a  railroad  com- 
pany liable  over  to  a  municipal  corporation 
for  damages  caused  by  an  injury  due  to  a 
dangerous  highway,  and  the  director  waa 
present  at  the  trial  and  took  notes,  hut 
did  not  participate  therein,  it  was  held 
sufficient  to  charge  the  company,  although 
notice  was  not  given  until  the  day  before 
the  trial.  Veazie  v.  Penobscot  R,  Co.  40 
Me.  119.  The  court  said  that  if  the  com- 
pany had  desired  further  time  for  prepara- 
tion, it  should  have  moved  the  court  for  a 
continuance,  or  have  notified  the  town  that 

have  aignifled  its  wish  for  postponement. 

A  notice  to  the  onner  of  a  building,  of 
an  action  against  a  municipality  for  per- 
sonal injuries  due  to  a  defective  awning, 
specifying  the  nan^p  of  the  plaintiff,  the  in- 
iuiy.  tl-c  place  of  the  injury,  the  time  and 
the  court  at  which  the  writ  is  returnable,  and 
requiring  him  to  defend,  and  stating  that 
if  he  docs  not  defend,  the  municipality  will 
claim  reimbursement,  is  eufficient.  Millord 
V.  Holhrook,  9  Allen,  17,  85  Am.  Dpc.  735. 

Where  a  person  was  injured  by  falling 
into  an  excavation  made  by  dirprtion  of  the 
oSicere  of  a  bank  in  a  sidewalk,  nnd  re- 
covered judgment  against  a  village  thcre- 
40  L.R.A,[N.S.l 


for,  and  the  president  of  the  bank,  who  was 
also  a  trustee  of  the  village  as  well  as  a 
member  of  the  committee  of  the  bank,  au- 
thorized to  superintend  the  construction  of 
the  building,  in  the  course  of  which  the 
excavation  was  made,  had  notice  of  the 
suit  against  the  village,  consulted  with  an 
atfornev  for  the  village  with  reference  to 
the  defense  thereof,  and  was  informed  of 
the  probable  liability  of  the  bank  to  the 
village  in  case  of  the  recovery  of  the  in- 
jured person  in  that  action,  and  was  a  wit* 
ness  on  the  trial,  it  waa  held  that  this  no- 
tice was  autticient.  Port  Jervis  v.  First 
Nat.  Bank,  96  N.  Y.  550. 

Where  the  owner  obtained  judgment 
against  a  contractor  for  injuries  caused  by 
the  neglect  of  a  auli con  tractor,  it  waa  held 
that  the  judgment  was  conclusive  as  to  the 
liability  in  an  action  over  by  the  contractor 
against  the  subcontractor,  where  the  latter 
was  given  notice  of  the  claim  of  the  owner, 
the  notice  stating  that,  unless  the  subcon- 
tractor came  in  and  defended  auch  action, 
the  contractor  would  permit  the  court  to 
determine  the  damages  suffered  by  the  own- 
er by  reason  of  the  subcontractor's  negli- 
gence, and  that  if  the  contractor  bad  to 
pay  auch  damages,  he  would  hold  the  sub- 
contractor liable  therefor.  Coming  v.  Spel- 
man,  130  App.  Div,  767,  US  N.  Y.  Supp. 
366. 

Evidence  that  the  party  sought  to  be 
held  liable  over  by  a  city  for  a  judgment 
against  it  for  persona!  injuries  caused  by  a 
person  falling  into  an  excavation  knnw  that 
the  action  had  been  commenced  againat  the 
corporation;  that  he  was  informed  of  the 
day  of  the  trial,  and  was  requeated  to  aasist 
in  procuring  testimony,  and  that  he  actual- 
ly wrote  to  a  witnesa  on  the  subject;  that 
the  attorney  for  the  corporation  called  upon 
such  party  soon  after  the  suit  waa  com- 
menced, for  the  purpose  of  finding  oat 
whether  he  knew  anything  about  the  case 
that  would  be  of  any  bene  lit  to  the  corpo- 
ration in  preparing  the  defense,  and  made 
inquiries  of  him  to  that  effect;  and  that 
the  party  sought  to  be  held  liable  over  men- 
tioned the  name  of  a  person  who  would  be 
a  good  witness,  and  agreed  to  get  an  exact 
statement  of  what  he  would  testify  to  if 
called,  together  with  evidence  that  a  wit- 
nesa met  the  party  sued  by  the  city  on  the 
day  before  the  trial  of  the  original  action, 
and  told  him  that  the  case  was  about  to 
be  tried, — was  held  aulficient  to  warrant  an 
instruction  that  if  the  defendant  in  the  ac- 
tion brought  by  the  city  knew  that  the 
original  auit  waa  pending,  and  could  have 
defended  it,  and  it  waa  through  his  fault 
that  the  person' who  recovered  from  the 
city  waa  injured,  the  defendant  was  con- 
cluded by  the  judgment,  nnd  that  express 
notice  of  the  suit  againat  the  city  was  not 
required,  and  that  it  was  unnecessary  that 
the  city  should  have  notified  the  defendant 
that  it  would  look  to  him  for  indemnity, 
Robbins  v.  Chicago,  4  Wall.  CiS,  18  L.  ed. 
427. 
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to  the  agents  of  the  property  ownera,  but 
received  no  reply,  the  attornejr  for  the  prop- 
erty ownera  conaenting  to  sit  in  the  case, 
if  th«  property  owners  would  not  be  bound 
in  kn;  way  by  hie  action,  it  waa  held  that 
the  notice  was  sufficient  to  bind  the  prop- 
erty owners,  and  that  they  were  not  relieved 
by  the  stipulation.  Lansing  v.  Detroit,  Ii. 
A  N.  R.  Co.  129  Mich.  403,  89  N.  W.  64. 

In  Davis  v.  Wilbourne,  1  Hill,  L.  27,  20 
Am.  Dec.  154,  in  referring  to  the  time  when 
notice  to  tlie  warrantor  of  title  to  personal 
property  should  be  given,  the  court  said 
that,  in  cases  within  the  summary  juris- 
diction, it  ought,  if  practicable,  to  be  given 
at  or  before  the  return  of  the  prooesa.  In 
cases  within  the  general  jurisdiction,  no- 
tice at  any  time  before  the  expiration  of  the 
rule  to  plead  would  seem  to  be  In  time. 
The  object  is  to  enable  the  warrantor  to 
come  in  and  defend  his  title.  He  ought 
therefore  to  have  a  reasonable  time  to  pre- 
pare for  it,  and  the  time  which  the  law  al- 
lows to  a  defendant  furnishes  perhaps  the 
safest  rule.  In  the  first  class  of  cases,  how- 
ever, the  process  might  be  served  on  the 
last  hour  of  tiie  last  day  before  the  return, 
BO  as  to  render  the  service  of  the  notice 
impracticable  before  the  return.  In  those 
cases,  notice  within  a  reasonable  time  after- 
wards would  be  all  that  could  be  expected. 
So,  where  the  warrantee  had  entered  an 
appearance  and  put  in  his  plea  to  the  mer- 
its, notice  even  after  the  continuance,  it 
the  warrantor  had  sutlicient  time  to  pre- 
pare evidence  for  the  trial,  would  probablv 
be  sufficient. 

Although  the  notice  is  short,  if  the  ob- 
ligors on  a  bond  for  the  liinita  appear  in 
season  to  make  defense  and  have  a  fair 
opportunity  to  defend,  the  notice  is  sulTi- 
cient.    Riley  v.  Seymour,  1  Wend.  143. 

Notice  to  the  seller  of  a  promissory  note 
as  indemnitor,  though  short,  was  held  suffi- 
cient where  the  seller  at  the  time  of  the 
transfer  agreed  to  appear  as  a  witness  for 
the  buyer  if  called  upon,  and  did  so,  thus 
expecting  a  suit  at  the  time,  and  impliedly 
indicating  a  willingnesa  that  the  buyer 
should  conduct  the  defense  in  the  seller's 
behalf.  Carroll  v.  Nodine,  41  Or.  412,  93 
Am.  St.  Rep.  743,  89  Pac.  51. 

It  cannot  be  said  that  a  notice  of  ten 
days  is.  as  a  matter  of  law.  insufficient, 
where  it  appears  that  the  person  entitled 
thereto  made  no  objection  that  the  time  was 
insutlicient,  and  no  attempt  was  made  at 
the  trial  to  show  that  any  prejudice  re- 
sulted from  the  omission  to  give  longer  no- 
tice. Oceanic  Steam  Nav.  Co.  v.  Cumpania 
Transatlantica  Espanola,  144  N.  Y.  663,  39 
N.  E.  360.  The  court  said  that  the  person 
liable  over  is  entitled  to  reasonable  notice 
and  a  reasonable  opportunity  to  defend,  and 
that  this  question  is  not  governed  by  any 
fixed  or  arbitrary  rule,  but  must  dejiend 
upon   the   facts   and    circumstances    of   the 

It  cannot  be  said  as  a  matter  of  law 
that  notice  of  an  action  against  a  city  for 
personal  injuries,  given  to  a  contractor  and 
hia  sureties  Bought  to  be  held  liable  over 
40  I,.R.A.(N.S.) 


on  a  contract  of  indemnity,  deven  days  be- 
fore the  trial,  is  not  suf^cient  to  enable 
them  to  prepare  for  and  present  a  defense 
to  the  action.  Spokane  v.  Costello,  33 
Wash.  98,  74  Pac.  6S.  The  court  aafd:  "It 
must  be  remembered  that  the  action  was 
primarily  against  the  city,  that  the  city 
had  denied  all  of  the  allegations  of  negli- 
gence set  out  in  the  complaint,  and  pre- 
sumptively had  made  preparation  far  a  de- 
'ense  based  on  its  denials.  It  will  not  be 
presumed  that  it  neglected  that  duty,  or 
that  it  was  not  otherwise  fully  prepared  to 
present  to  the  court  and  jury  the  facts 
concerning  the  transaction  as  they  actually 
existed.  If  this  were  so,  there  was  nothing 
left  for  tbe  appellants  to  do  in  the  way  of 
preparation.  If,  therefore,  as  a  matter  of 
fact,  the  city  had  neglected  its  duty,  or 
if  for  any  cause  the  notice  given  was  insuffi- 
cient, it  should  have  been  made  to  appear 
BlTirtnBtively,  before  the  court  would  be 
warranted  in  saying  tbe  judgment  w^  not 
binding  upoti  the  appellants. 

Notice  given  to  the  warrantor  the  day 
before  the  commencement  of  the  term  of 
the  court  at  which  a  judgment  ot  eviction 
was  rendered  against  the  warrantee  ia  not 
seasonahle.  Somers  v.  Schmidt,  24  Wis. 
417,  1  Am.  Rep.  191.  The  court  said;  "The 
abject  being  to  enable  the  warrantor  to 
Dome  in  and  defend  his  title,  the  notice 
should  be  given  at  or  before  the  return  of 
process,  or  at  least  before  the  expiration  of 
the  time  to  plead  or  answer,  and  so  that  he 
may  have  reasonable  time  to  prepare  for 
the  defense.  It  does  not  appear  that  the 
knowledge  acquired  hy  the  plaintiiT  in  error 
at  that  late  day  was,  or  could  have  been, 
of  any  avail  to  him,  and  the  inference  must 
be  thnt  it  was  unavailing." 

Notice  given  three  months  before  the  Bnat 
trial,  to  an  indemnitor  of  a  sherilT,  on  the 
levy  of  an  execution,  is  sulflcient  to  bind 
him.    Train  v.  Gold,  5  Pick.  380. 

Notice  to  whom. 

On  a  bond  indemnifying  a  sheriff  against 
the  default  or  misconduct  of  his  deputr,  no- 
tice to  the  deputy  of  a  suit  against  tbe 
sheriff  for  an  omission  of  duty  by  the  dep- 
uty is  sufficient  to  bind  the  dcputv's  sure- 
ties.    Thomas  v.  Hubbell,  18  Barb.  B, 

Notice  to  two  or  three  joint  indemnitors 
of  the  commencement  of  a  suit  against  the 
indemnitee  is  sufficient  to  render  the  judg- 
ment against  the  indemnitee  conclusive 
against  sll  the  indemnitors.  Carman  v. 
Noble,  9  Pa.  368. 

Notice  to  the  son  of  the  person  sought  to 
be  held  liable  over,  not  shown  to  have  been 
communicated  to  the  latter,  is  insullicient. 
Chester  v.  SchafTcr,  24  Pa.  Super.  Ct.  162. 

Where  the  plaintiff  in  an  action  brought 
against  the  city  brought  another  action  at 
the  same- time  for  the  same  cause,  against 
the  person  sought  to  be  held  liable  over,  and 
cave  information  of  the  action  against  the 
city  to  the  attorney  of  the  person  after- 
wards sued  by  the  city,  this  notice  was  held 
insufficient,   it   not   appearing  that   tbe   at- 
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torne;  was  informed  of  the  action  ngatnat 
the  city  for  the  purpose  of  giving  notice  to 
his  client  of  its  pendency,  or  that  lie  mlf^ht 
defend  or  join  in  tbe  defense,  or  that  the 
attorney  wai  requested  to  inform  his 
client  of  the  action,  or  tliat  be  promised  to 
do  8o,  or  that  he  did  so,  or  that  the  client 
was  informed  of  its  legal  consequeace  to 
him,  or  that  he  participated  in  the  trial, 
or  had  opportunity  to  do  so.    Ibid. 

When  notice  unnecessary. 

I^  is  no  objection  to  the  plaintiff's  recov- 
ery of  costs  in  an  action  upon  a  warranty 
of  title,  that  the  plaintiff  give  the  defendant 
no  written  notice  to  defend,  where  the  de- 
fendant toolc  charge  of  the  suit.  Jennings 
V.  Sheldon,  44  Mich.  92,  6  N.  W.  SQ. 

One  who  deposited  stock  to  secure  a 
bonding  company  in  giving  a  bond,  and  who 
knew  of  a  suit  against  the  company  on  the 
bond,  and  who  testified  at  the  trial,  cannot 
say  that  he  was  not  notified  of  the  suit  and 


447,  92  Pac.  282. 

But  it  has  been  held  that  mere  knowledge 

by  the  warrantor  of  an  action  against  the 
warrantee  will  not  take  the  place  of  the  no- 
tice required. of  such  action,  together  with 
the  opportunity  to  defend,  so  a«  to  make  a 
judRnieiit  of  eviction  binding  upon  the  war- 
rantor. Somera  v.  Schmidt,  24  Wia.  417,  1 
Am.  Rep.  161. 

Where  a  person  is  responsible  over  to  an- 
other, and  he  is  notifled  of  the  pendency  of 
a  suit  involving  the  subject-matter  of  the 
indemnity,  his  liability  will  be  fixed  and 
determined  by  the  judgment  rendered  there- 
in, and  notice  to  him  will  be  implied  where 
he  has  knowledge  of  the  pendency  of  the 
suit  and  participates  in  the  defense  thereof. 
Mever  T.Purcel!,  214  111.  62,  73  N.  E.  3B2, 
amming  114  111.  App.  472. 

But  a  judgment  against  an  indemnitee 
was   held  not  conclusive  except   actual  no- 


468,  18  L.B.A.(N.S.)  910,  IIB  N.  W.  472. 

V.  SpeoUU  bonds  fit  Imgdl  proctedinga. 

a,  A^ppeal  bond*. 

A  surety  on  an  appeal  bond  cannot  go  be- 
hind the  judgment  of  the  circuit  court. 
Butler  V.  Wadiey,  IS  Ind.  G02. 

The  judgment  in  the  original  action  is 
not  open  to  attack  in  an  action  on  an  appeal 
bond.  Supreme  Counsel,  C.  B.  L.  v.  Boyle, 
16  Ind.  App.  342,  44  N.  E.  66. 

The  surety  in  an  action  on  an  appeal 
bond  cannot  question  the  judgment  in  the 
original  suit,  except  for  fraud  or  collusion. 
Piercy  v.  Piercy,  30  N.  C.  (1  Ired.  Eq.) 
214.  To  the  same  effect,  Denis  v.  Veazuy,  12 
Mart.   (La.)    70. 

In  the  absence  of  fraud  or  collusiou,  the 
surety  on  an  appeal  bond  containing  the 
usual  conditions  has  no  right  to  open  the 
original  judgment,  where  the  principal 
40  L.R.A.(K.S.) 


.'ould  not  have  such  right.  Ingerwll  v. 
Seatoft.  102  Wia.  476,  72  Am.  St.  Rep.  8B2, 

8  N.  W.  576. 

A  judgment  in  an  action  upon  which  an 
appeal  bond  is  given  is,  unless  void,  eonclu- 

upon  the  sureties  in  an  action  on  the 

Pierce  v.  Banta,  9  Ind.  App.  370, 

31  N.  K  812;  Hydraulic  Press  Brick  Co.  v. 
Keumeister,  15  Mo.  App.  692;  Barber  v. 
Rutherford  (com.  pi.)  12  Miao.  33,  83  N.  Y. 
Supp.  S9. 

The  correctness  ol  a  judgment  of  a  Rtr- 
ri^ate  court  cannot  be  questioned  in  an 
action  upon  an  appeal  bond.  Thixton  t. 
Qoff,  5  Ky.  L.  Sep.  784. 

A  bond  conditioned  to  pay  the  amount  o( 
such  judgment  as  might  be  obtained  In  a 
suit  is  conclusive  upon  the  sureties,  where 
not  obtained  by  fraud  or  collusion.  Tracy 
V.  Maloney,  105  Mass.  00. 

The  sureties  on  a  bond  to  answer  the  de- 
cree in  the  original  suit  are,  in  the  abcenco 
of  fraud,  bound  by  the  decree.  This  liabil- 
ity is,  by  the  terms  of  the  obligation,  made 
to  depend  upon  the  issue  of  the  action. 
Having  chosen  to  bind  themselves  in  a 
given  event  which  has  happened,  they  are 
thereby  charged.  Riddle  v.  Baker,  13  Cal. 
29S.  The  court  said:  "To  hold  otherwise 
would  be  to  hold  that  the  surety  in  an  ap- 
peal bond  or  undertaking  could  demand  a 
retrial  of  everything  tried  in  the  suit,  or, 
what  is  the  same  thing  in  effect,  that  a  par- 
ty giving  such  an  obligation  could,  in  the 
name  of  the  surety,  hold  himself  practical- 
ly absolved  from  the  judgment,  at  least 
without  further  trial.  It  would  be  the  in- 
terest of  a  party  to  make  mistakes  and  be 
guilty  of  negligence,  since  this  would  afford 
a  pretext  for  opening  the  judgment  and 
trying  to  anew  the  suit  decided  against 
him.  In  order  to  hold  so  dangerous  a  doc- 
trine, we  would  have  to  interpolate  new 
conditions  in  the  bond,  and  to  expunge  the 
terms  therein  written.  We  think  the  surety 
in  such  a  bond  stands  in  the  shoes  of  hia 
principal,  so  far  as  the  definitive  force  of 
the  judgment  is  concerned,  subject  to  the 
single  exception  that,  if  the  judgment  be 
procured  by  collusion  between  the  plaintiff 
and  defendant,  he  is  not  bound." 

In  Arkansas,  an  appellant  who  desires  a 
stay  of  execution  pending  an  appeal  causes 
a  supersedeas  bonu  to  be  executed,  and  the 
sureties  on  the  bond  become,  in  legal  effect, 
parties  to  the  suit,  and  agree  that  if  the 
judgment  be  affirmed,  judgment  may  be 
rendered  against  them  by  the  supreme 
court,  for  costs,  damages,  and  the  amount 
of  the  judgment  below,  ete.,  the  statute  au- 
thoriMng  this  judgment  being  part  of  their 
contract  as  fully  as  if  incorporated  into  the 
supersedeas  bond  executed  by  them.  White 
T.  Prigmore.  29  Ark.  208. 

Under  a  statute  providing  for  judgment 
against  sureties  on  an  appeal  bond  in  ease 
of  judgment  against  the  appellants,  the 
sureties,  by  executing  the  undertaking,  are 
deemed  to  consent  that  they  shall,  under 
the  contingencies  specified  in  the  undertak- 
ing, he  considered  parties  to  the  original 
suit,  and  liable  to  judgment  for  the  original 
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oatlM  <tt  action  aftniiift  their  principal. 
ShanDOU  V.  Dodge,  18  Colo.  164,  32  Pac.  61. 
I  Tbe  su^eLy  on  a  supcrRcdeaB  bond  is  not 
a  stranger  to  tlie  proceeding  tlierenlter  con- 
ducted on  appeal,  and  is  concluded  bj  tbe 
decisionB  and  orders  of  tlie  court.  Penn- 
^Ivania  use  of  Huidukoper  t.  Fidelity  & 
D.  Co.  180  Fed.  292. 

The  suretieH  upon  an  undertaking  on  ap- 
peal cannot  show  want  of  jurisdiction  oF  the 
appellate  court.  Hatliaway  v.  Davis,  33 
Cat.  ISl. 

A  mistake  in  a  bond  upon  which  judgment 
waB  rendered  constitutes  no  defense  to  an 
action  on  an  ap|>eBl  bond.  Watson  v.  John- 
aon,  13  Ky.  L.  Rep,  336. 

Irregularities  in  the  original  suit  not 
corrected  by  appeal  cannot  be  taken  ad- 
vantage of  in  an  action  on  the  appeal  bond. 
Miller  t.  M'Luer,  Gilmer    (Va,)    53S. 

In  an  Sction  on  an  appeal  band,  the 
judgment  of  tbe  eupreme  court  is  conclu- 
sive as  to  the  validity  of  the  judgment  ap- 
pealed from,  and  no  inquiry  can  be  had 
in  a  collateral  proceeding  as  to  the  merits 
of  the  original  controversy,  nor  even  as  to 
the  validity  of  the  judgment  itself.  Keiths- 
burg  4  E.  R.  Co.  V.  Henry,  flO  111,  255, 

The  sureties  on  an  appeal  bond,  upon  the 
affirmance  of  the  judgment,  are  concluded, 
by  their  agreement  to  pay,  from  apnin 
bringing  in  question  any  established  fact 
that  was  necessarily  determined  by  the 
judgment  they  agreed  to  pay.  Seymour  v. 
Smith,  114  N.  Y.  481,  11  Am.  St.  Rep.  883, 
21  N.  E.  1042. 

The  defense  that  the  original  judgment 
was  procured  by  fraud,  and  that  the  verdict 
was  obtained  by  false  testimony  to  the 
knowledge  of  the  plaintiff,  is  not  available 
to  the  sureties  in  an  action  on  an  appeal 
bond,  and  the  doctrine  that  courts  of  equity 
will  relieve  against  judgments  at  law  ob- 
tained bv  fraud  does  not  apply  to  such  a 
case.  Ktall  v.  Libbey,  53  Wis.  S92,  10  N. 
W.  388.  The  court  said  that  the  suretiea 
were  strangers  to  the  original  litigation, 
and  that  after  judgment  they  had  volun- 
tarily assumed  the  obligation  to  pay  it  if 
affirmed,  and  therefore  must  stand  by  their 
agreement. 

In  answer  to  a  rule  against  the  sureties 
on  an  appeal  bond,  the  sureties  aet  up  the 
defense  that  since  signidg  the  bond,  they 
had  learned  that  the  whole  demand  had 
grown  out  of  an  illicit  enterprise  on  the 
part  of  both  the  plaintiffs  and  defendart, 
to  tralfie  with  the  people  in  rebellion  against 
tbe  government,  which  was  not  disclosed  in 
the  original  suit;  but  in  holding  that  the 
sureties  could  not  eo  behind  the  judgment, 
the  court  said:  "The  authorities  and  prin- 
ciples of  good  morals  invoked  by  the  appel- 
lants do  not,  in  our  opinion,  apply  to  tbe 
liability  and  obligations  of  sureties  on  ap- 
peal bonds,  which  are  fixed  by  special  laws. 
Their  obligations  arise  out  of  the  bond, 
which  are  that  their  principal  shall  pro.w- 
cute  his  appeal  and  satisfy  any  judgnicnt 
which  may  be  rendered  against  him,  failing  i 
in  either  of  which  they  are  liable  in  hie  | 
place.  The  law  does  not  contemplate  that 
40  L,R.A.(N.S,) 


the  case  shall  be  tried  anew  on  its  merits 
between  the  appellees  and  the  sureties  on 
the  appeal  bond."  MuriaoD  v.  Butler,  20 
La.  Ann,  512. 

b.  Injunction  bonds. 

A  surety  on  an  injunction  bopd  suing  for 
relief  against  the  judgment  on  the  bond  can- 
not go  into  the  merits  of  the  decree  against 
bis  principal,  nor  of  the  original  judgment 
at  taw  upon  which  the  injunction  waa  ia- 
sued.  McGroom  v.  Sommerville,  2  Stew. 
(Ala.)  616. 

The  sureties  on  an  injunction  bond  can- 
not go  behind  the  decree  in  the  injunction 
suit,  and  defend  on  tbe  ground  that  tbe 
agreement  upon  which  it  was  founded  was 
illegal.  Oelriehs  v.  Spain  {Oelrichs  v,  Wil- 
liams)  15  Wall.  211,  21  L.  ed.  43. 

A  referee's  report  fixing  the  amount  of 
damages  in  an  injunction  suit,  afterwards 
aflirmcd  by  the  court,  is  conclusive  upon  a. 
surety  on  the  injunction  bond,  although  he 
had  no  notice  of  the  order  of  reference  or 
of  the  application  for  the  affirmance  of  the 
report.    Poillon  y.  Volkenning,  11  Hun,  38S, 

The  report  of  a  referee  assessing  damages 
in  an  injunction  prncccding,  having  been 
duly  affirmed,  is  conclusive  upon  a  surety 
on  the  injunction  bond,  although  he  had  no 
notice  of  the  proceeding,  Jordan  v.  Volken- 
ning, 72  N.  Y.  300.  But  the  court  said  it 
waa  a  safer  and  fairer  course  in  all  sucb 
cases  to  give  notice. 

The  sureties  on  an  injunction  bond  as- 
sume such  a  connection  with  the  injunction 
suit  that  they  are  concluded  by  the  decree 


n  the  bond,  i 


Towle 


the   same  matters 

V.  Towle,  48  N,  H.  431, 

The  sureties,  by  signing  the  injunction 
bond,  voluntarily  assume  such  a  connection 
with  the  suit  that,  in  tbe  absence- of  fraud 
or  mistake,  they  are  concluded  by  the  judg- 
ment therein,  and  estopped  in  a  subsequent 
action  on  the  bond,  to  dispute  any  fact 
lairly  settled  by  said  judgment.  The  sure- 
ties thereby  became  identified  with  their 
principal  as  privies,  if  not  as  quasi  parties 
to  the  action.  Jones  v.  Mastin,  60  Mo.  App. 
378. 

The  undertaking  of  a  surety  on  an  injunc- 
tion bond  being  that  he  "will  pay  all  such 
costs  and  damages  as  shall  be  awarded 
against  the  complainant  in  cose  the  injunc- 
tion shall  be  dissolved,"  he  is  bound  by  a 
decree  assessing  damages  on  the  dissolution 
of  the  injunction.  McAllister  v.  Clark,  88 
111.  238, 

A  surety  on  an  injunction  bond  condi- 
tioned to  pay  all  damages  which  may  be 
djudged  against  his  principal  by  reason  of 
,n  injunction  is  bound  by  the  decree  dis- 
ninsing  the  injunction,  although  not  a  party 
to  the  injunction  proceedings.  Shenandoah 
Nat.  Bank  v.  Head,  86  Iowa,  136,  53  N.  W. 
06. 

An  injunction  bond  being  conditioned  to 
pay  all  damages  which  should  be  awarded 
in  a  chancery  suit,  the  surety  can  raise  no 
question  as  to  tbe  correctness  of  the  decree. 
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nor  impeach  It  in  ft  collateral  proceeding. 
Lothrop  V.  Southworth,  6  Jlich.  438.  The 
court  said  that  "if  this  were  not  the  case, — 
as  the  action  is  af>ainst  principal  and  surety 
jointly,— the  result  would  be  that  [the  pri 
eipal]  would  be  permitted,  under  color 
[the  sureties']  claim  of  injury,  to  relitigate 
the  matters  settled  by  the  decree  by  show- 
iDg  it  to  he  erroneous,  or  by  introducing 
new  matter  to  diminish  or  obliterate  the 
claim  upon  which  the  decree  was  based. 
This  could  not  be  done  to  defeat  the  service 
■  B  execution,  if  property  had  been  f 

)ne  upon  a  pro- 
nd    measureably 
auxiusry  to,  tne  execution.     To  hold  other- 
wise would  be  to  iatroduce  a  dangerous  and 
novel   doctrine    into   the   law   of   remed! 
viz.,  that  wlien  an  action  is  brought  upo 
bond  given  for  the  performance  of  a  del 
against  principal  and  Burety,  the  whole  sub- 
ject of  the  decree  must  be  relitigated,  if  a 
defense   is   eet  up  impeaching   it,   before   a 
joint  recovery  can  be  had." 

Where  the  sureties,  by  their  undertaking, 
engaged  that  their  principal,  who  obtained 
the  order  of  injunction,  would  pay  to  the 
parties  enjoined  such  damages,  not  exceed- 
ing a  certain  sum,  as  lliey  might  sustain 
by  reason  of  tlie  injunction,  if  the  court 
should  finally  decide  that  he,  the  principal, 
was  not  entitled  thereto,  "such  damages  to 
be  ascertained  by  a  reference  or  otherwise, 
mt  the  court  shall  direct,"  a  reference  and 
report  upon  the  damages  sustained  by  rea- 
son of  Uie  injunction,  and  a  confirmation 
by  the  court,  are  conclusive  upon  the  sure- 
ties in  the  undertaking  in  an  action  against 
them,  although  they  are  not  parties  to  tlie 
reference,  or  notified  of  the  proceedings. 
Methodist  Churched  v.  Barker,  IS  N.  Y.  4B3. 

o.  Attachment  bonda, 

A  judgment  against  a  sheriff  ia  conclusive 
against  the  sureties  on  an  attachment  In- 
demnity bond.  Lovejoy  v.  Murray,  3  Wall. 
1.  18  L.  ed.  120. 

In  the  absence  of  fraud  or  collusion,  the 
sureties  on  an  attachment  indemnifying 
bond  are  bound  by  the  judgment  against 
their  principal  tn  the  attachment  action. 
Mihalovitoh  t.  Barlass,  30  Neb.  48J,  54  N. 
W,  826. 

A  Judgment  nunc  pro  tuna  entered  after 
the  death  of  the  plaintiff  in  an  attachment 
action  is,  in  the  absence  of  fraud  or  collu- 
sion, conclusive  against  the  surety  on  the 
bond  to  dissolve  the  attachment.  Taplev  v. 
Goodsell,  122  Mass.  170.  The  court  said: 
"A  surety  on  a  bond  to  dissolve  an  attach- 
ment does  not  stand  upon  the  footing  of  a 
stranger  to  the  action.  The  very  purpose, 
as  well  as  the  tenor,  of  his  obligation,  is 
to  secure  the  payment  of  any  judgment 
that  may  be  recovered  against  his  principal. 
The  bond  ia  not  aCfected  by  contingencies 
which  might  have  discharged  the  attaclimenl 
if  no  bond  had  been  given.  Neither  death 
nor  bankruptcy  of  the  principal  discharges 
the  surety  from  his  obligation  to  satisfy  a 
judgment  lawfully  rendered  against  the 
40  L.R.A.(N.S.} 


principal  or  his  representatives;  but  such 
judgment,  in  the  absence  of  fraud  or  collu- 
sion, is  conclusive  against  the  surety." 

In  ati  action  in  attachment,  defendants 
undertaking  for  the  recovery  of  the  amount 
of  judgment  in  favor  of  plaintiff,  and 
against  the  defendant  in  attachment,  the 
sureties  are  concluded  by  the  judgment,  and 
will  not  be  heard,  in  the  absence  of  fraud, 
collusion,  or  manifest  mistake,  to  question 
its  correctness,  or  inquire  into  the  action 
of  the  court  either  upon  a  preliminary  mo- 
tion or  in  rendering  the  final  judgment. 
Jayne  v.  Piatt,  47  Ohio  St.  262,  21  Am. 
SL  Rep.  810,,  24  N.  E.  S62.  One  of  the 
conditions  of  the  bond  sued  on  was  that 
the  principal  would  "perform  the  judgment 
of  the  court  in  this  action."  The  court 
said:  "In  general,  the  obligation  in  official 
bonds  is  that  the  surety  will  he  responsihle 
in  case  the  officer  fails  to  faithfully  dis- 
charge the  duties  of  the  ollice.  The  question 
in  issue,  in  an  action  on  the  bond  against 
the  sureties,  is,  Has  there  been  dereliction 
of  official  duty  within  the  meaning  of  the 
bond,  and  has  the  party  complaining  been 
damnified  T  In  this  class  of  cases  the  ques- 
tion is  different.  It  is:  Did  the  plaintiff 
recover  judgment,  and  for  what  amount, 
and  did  the  defendant  satisfy  itT  Proof 
that  a  judgment  was  rendered  for  the  plain- 
tiff in  attachment,  which  tlw  defendant  has 
not  satisjied,  shows  a  breach  oF  the  bond. 
And  of  such  judgment,  it  would  seem,  that 
the  record  itself  is  not  only  the  best,  but 
the  only,  evidence,  and,  until  impeached  for 
fraud,  collusion,  or  manifest  mistake,  ought 
to  be  held  conclusive." 

Where  a  rule  is  taken  against  a  surety 
on  a  release  bond,  he  cannot  set  up  in  de- 
fense that  the  affidavit  was  insufficient  and 
false;  that  the  hand  was  insunicient  in 
amount;  that  the  property  seized  was  not 
the  property  of  the  defendants,  but  of  one 
of  them;  that  the  bond  was  signed  on  the 
ipresentatiou  and  assurance  that  a  legal 
defense  would  be  made,  which  was  not  set 
up,  and  that  the  plaintiffs  were  parties  to 
the   fraud   practised,   the  obligation   of  the 

ty  being  that  he  will  satisfy  such  judg- 
ment to  the  value  of  the  property  attached, 
as  may  be  rendered  against  the  defendsnt 
in  the  suit  pending.  Fusz  v.  Trager,  30  La. 
Ann.  292,  1  So.  635.  The  court  said:  "The 
preponderance  of  the  jurisprudence  on  the 
rights  and  obligations  of  sureties  on  release 
bonds  in  attachment  proceedings  against 
residents  is  to  the  effect  that  such  iiureties, 
when  ruled  to  be  held  liable,  cannot  be  heard 
to  set  up  any  defense  which  the  defendant 

self   could   not   raise;    and   that,   where 

judgment  rendered   on   the  merits  con- 
demns him,  the  surety  is  concluded  by  it, 
if  it  were  true  that  it  is  not  justified 
by  the  evidence;   provided,  it  was  regularly 
rendered,   has   become   final   and  executory, 

remains  unsatisfied,  and  the  signature 
of  the  surety  to  the  bond  is  genuine." 

Although  the  defendant  in  the  original 
attachment  action  might  have  pleaded  In 
bar  his  bankruptcy,  not  having  done  so  tli« 
judgment  against  him  is  valid,  and,  in  tb« 
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absence  of  fraud  or  collusion,  ia  conclu 
both   against   him    and   against   the   bu 
on    hit    bond    to    dissolve    the    attachment. 
Cutter  V.  Evans,  US  M»3S.  27. 

But  in  Johnston  v.  Sexton,  BS  C.  C.  A. 
260,  159  Fed.  TO,  it  was  held  that  the  sure- 
ties on  an  attachnient  bond  are  not  con- 
cluded by  a  judgment  aRainat  their  prin- 
cipal in  an  action  to  which  they  were  not 
parties,  from  showins  that  the  recovery 
waa  for  wrong  committed  by  the  principal 
apart  from  the  attachment. 

The  surety  on  an  attachment  bond  not  a 
party  to  the  attachment  action  is  not  con- 
cluded by  a  judfrment  on  a  counterclaim 
for  damages  for  the  wronpful  suing  out  of 
tike  attachment,  the  obligation  on  the  bond 
being  to  pay  all  damages  which  the  defend- 
ant may  austain  by  reaaon  of  the  wrongful 
suing  out  of  the  attachment.  Bunt  t. 
Rheum,  52  Iowa,  819,  3  N.  W.  887. 

The  sureties  on  the  bond  of  a  claimant 
in  an  attachment  auit  are  concluded  by  a 
judgment  against  their  principal  diemiBsing 
the  claim   and  requiring  the  return   of  the 

rroperty.  The  surety  in  such  a  case  is 
ound  by  what  binda  the  principal.  He  lias 
nothing  to  do  with  the  trial  of  the  right 
of  property,  his  obligation  being  to  deliver 
the  property  to  the  officer  if  the  claim  made 
by  his  principal  shall  be  determined  B.gBiQBt 
him.    Higdon  v.  Vaughn,  6S  Miss.  5TZ. 

But  although  the  indemnitors  asaume  the 
defense  of  an  attachment  action  against  the 
attaching  officer,  they  may  neverthelcas  show 
that  the  judgment  was  rendered  by  reason 
of  illegal  acts  subseijuent  to  the  attachment 
or  for  misconduct  in  the  service  of  other 
writs,  or  for  wrongful  conversion  of  the 
attached  property  or  its  proceeds.  Boynton 
V.  Morrill,  Jll  Moss.  4. 

In  Hosie  V.  Hart,  141  Mich.  878,  105  N. 
W.  32,  it  was  held  that  in  an  action  on  an 
attachment  bond,  the  judgment  in  the  at- 
tachment action,  valid  on  its  face,  is  adoiis- 
Hible,  and  prima  facie  establishes  the  de- 
fendant's liability. 

But  in  Lartlgue  v.  Baldwin,  6  Mart.  (La.) 
193,  It  waa  held  that  the  record  of  a  suit 
in  which  judgment  was  obtained  against  a 

Srincipal  in  an  attachment  bond  is  not  evi- 
ence  against  the  surety  thereon.  The  court 
said:  "There  ia  no  rule  of  our  laws  better 
understood  than  that  which  allows  to  the 
surety  the  right  of  availing  himself  of  the 
same  means  of  defense  {save  those  that  are 
merely  personal)  which  the  principal  liebtor 
could  resort  to.  That  principle  ia  founded 
on  the  iacred  maxim  that  no  one  ought  to 
be  condemned  without  being  iieard,  and  con- 
sequently that  no  person  shall  be  bound  by 
a  judgment  to  which  he  was  no  party." 

d.  Repletifn  bonds. 

The  surety  on  a  replevin  bond  is  bound 
by  the  rfault  of  the  litigation  with  his  prin- 
(ipal.     Wella  v.  GrilTin,  2  Head,  58S. 

The    sureties    on    a    redelivery    bond   are 
bouiid  bv  the  judgment  in  the  replevin  suit, 
O'l-oughlin   V.   Carr,   9   Kan.   App.  819,   flO 
Pac.  478. 
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A  surety  will  not  be  heard  in  an  action 
on  the  bond  to  attack  a  judgment  in  re- 
plevin, while  it  remains  unreversed  or  un- 
VBCuted,  and  therefore  valid  against  hia 
principal.  Christiansen  v.  Mendhara,  28 
Misc.  862,  66  N.  Y.  Supp.  855. 

A  judgment  in  replevin  which  ia  binding 
upon  the  principal  is  valid  and  binding 
against  hia  sureties.  Christiansen  v.  Mend- 
ham,  45  App.  Div.  654,  61  N.  Y.  Supp.  328. 

In  an  action  upon  a  replevy  bond  in  gar- 
niahment,  neither  the  principal  nor  his  sure- 
ties, who  are  hia  sponsors,  can  go  behind 
the  judgment.  McCoslin  T.  David,  22  Tez. 
Civ.  App.  63,  64  S.  W.  404. 

A  judgment  in  a  replevin  suit  constitutes 
a  breach  of  the  bond,  and,  when  admitted 
in  evidence  in  a  suit  on  the  bond,  is  con- 
clusive of  the  rights  of  the  parties,  except 
the  right  saved  to  the  plaintiff  by  statute 
to  plead  and  prove  his  title  in  mitigation 
of  damages.  Rankin  v.  Kinsey,  7  111.  App. 
216. 

The  sureties  on  a  replevin  bond,  although 
not  parties  to  the  action,  are  concluded  by 
the  judgment  therein  by  force  of  their  un- 
dertaking.    Lee  V.  Crimea,  4  Colo.  1S5. 

Until  the  verdict  for  the  plaintiff,  the 
auretiea  on  a  replevin  bond  in  attachment 
are  in  no  danger  of  a  judgment  agalnat 
them.  Before  that  they  are  not  called  on 
to  speak  in  their  defense.  Tbey  cannot  as 
sureties,  and  in  their  uamea,  plead  to  the 
action  or  interpose  any  defense,  for  the 
action  is  not  against  them.  Tliair  liability 
is  only  tor  a  delivery  of  the  property  re- 
plevied, or  payment  of  its  value  as  assessed. 
Their  concern  with  the  case  commences  at 
the  point  where  their  responsibili^  begins, 
and  right  to  a  judgment  against  them  arises, 
i.  e.,  at  the  finiiing  of  the  issue  in  favor  of 
the  plaintilT.  They  may  then  show  any 
thing  which  furnishes  a  legal  reason  tor  not 
entering  judgment  against  them  on  the  find- 
ing of  the  issue  in  favor  of  the  plaintiff. 
They  may  contest  original  liability  on  the 
bond,  or  show  a  discharge  from  iu  obliga- 
tion,   but    they    cannot    complai"      '    ' 


II  discharge  tbem.  Atkin- 
son V.  Foxworth,  53  Miss.  733. 

A  surety,  by  signing  a  replevin  bond, 
maices  bis  principal  on  the  bond  his  agent 
to  compromise  a  claim  for  damages  arisint; 
out  of  the  replevin,  and  upon  such  fompro- 
miae  the  court  has  authority  to  enter  up 
judgment  against  the  principal  and  surety 
on  his  bond.  Nlmocka  v.  Pope,  117  N.  C. 
315,  23  8.  E.  268. 

One  who  becomes  a  surety  for  the  per- 
formance of  the  judgment  of  a  court  in  a. 
pending  case  is  represented  by  his  principal, 
and  ia  bound  by  tlie  judgment  against  hia 
principal  within  the  limits  of  his  obligation. 
William  W.  pierce  v.  Waterhouse,  219  U.  S. 
320.  65  L.  ed.-237,  31  Sup.  Ct.  Bep.  241. 

The  sureties  on  a  replevin  bond  assume 
_...!.  -        .tion  with  the  original  action 

concluded  by  the  judgment  in 
BU  iHr  as  [lie  same  issues  are  involved.  Eett- 
nedy  v.  Brown,  21  Kan.  171. 


that  the' 
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A  surety  on  ft  replevin  bond  conditioneil 
for  the  redeliverj  □[  the  property  attached 
il  connected  \a  privity  with  the  proeeedinps 
in  the  oriRinkl  action,  and  the  record  of  tlip 
judgment  ia  concluaive  against  liim.  Collini 
V.  Iklitcbetl.  6  Fla.  364. 

Tlie  sureties  on  a  replevin  bond  stipulat- 
ing  for  the  payment,  m  case  of  defeat  in 
the  replevin  action,  of  "auch  autn  of  money 
na  may,  from  Any  cause,  be  recovered  against 
the  said  plaintiff," — the  judfpDent  in  the 
replevin  action  is  conclusive  againiit  them 
in  a  suit  upon  tbe  bond.  Cantril  v.  Bab- 
cock,  11   Colo.  1«,  17  Pac.  208. 

Where  the  sureties  bind  themselves  to 
abide  the  judgment  in  the  replevin  suit,  it 
is  too  late  in  an  action  on  the  bond,  to 
plead  the  return  of  the  property,  which 
should  have  been  pleaded  in  the  replevin 
suit.     Buckmsster  v.  Beames,  9  111.  443. 

The  surety  in  replevin  who  contracts  with 
reference  to  the   action  of  bis  jirincipal  in 

froaecuting  the  replevin  suit  is  concluded 
y  judgments  and  orders  made  in  that  suit 
sliowing  a  breach  of  the  bond.  Schott  v. 
Yourcc,  142  111.  233,  31  N.  E.  691,  allirmintr 
41   111.  App.  476. 

In  an  action  upon  a  bond  given  in  a  suit 
tor  the  recovery  of  pergonal  property,  and 
conditioned  for  tbe  delivery  of  the  said 
property  to  the  plaintiff,  if  such  delivery 
should  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may  for  any  cause 
be  recovered  against  the  defendant  in  this 
action,  the  judgment  against  the  principal 
is  conclusive  evidence  of  the  breach  of  the 
bond,  and  of  the  damans  sustained  by  rea- 
son of  such  breach.  Thomson  v.  Joplin,  12 
S.  C.  580. 

The  same  matters  litigated  in  an  orig- 
inal action  cannot  be  re-examined  in  a  suit 
on  the  replevin  bond.  Colorado  Springs  Co, 
V.  Hopkins,  5  Colo.  200;  William  W.  Bieree 
T.  Waterbouse,  supra. 

In  an  action  on  a  redelivery  bond,  tbe 
■II  re  ties  are  concluded  a«  to  any  defense 
which  should  bave  been  properly  interposed 
in  the  replevin  action,  Boyd  v.  IIutTaker, 
40  Kan.  634,  20  Pac.  459. 

In  an  action  on  a  replevin  bond,  the  sure- 
ties, cannot  set  up  and  have  retried  matters 
that  were  controverted  in  the  replevin  ac- 
tions and  settled  by  the  verdict.  Cox  v. 
Hartranft,  164  Pa.  457,  26  Atl.  304. 

It  has  been  held  that  a  replevin  judgment 
is  conclusive  as  to  the  right  of  passession 
and  return  of  the  property.  Warner  t. 
Matthews,  IB  111.  S3. 

A  replevin  judgment  is  conclusive  in  an 
action  on  the  bond  aa  to  the  ownership  of 
the  property.  McMurchy  v.  O'Hair  67  111. 
242. 

Tbe  question  of  ownership  and  the  right 
of  possession  are  res  judicata  in  an  action 
against  a  surety  on  a  replevin  bond.  Woods 
v.  Kessler,  93  Ind.  356. 


party  against  the  vendee,  the  vendee 
notify  his  vendor  to  oome  in  and  defend, 
or  else  the  latter  will  not  lie  concluded  by 
the  judgtDent.  Axford  v.  Graham,  57  Mich. 
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422,  24  N.  W.  158.  The  court  said  the  rea- 
son why  judgments  are  held  conclusive 
against  both  parties  and  their  privies  is 
because  an  opportunity  has  been  afforded 
to  the  parties  thus  concluded  to  assert  or 
defend  their  rights  before  the  court  ren- 
dering the  judgment. 

Both  the  principal  and  sureties  on  a  re- 
plevin bond  are  estopped  in  an  action  on 
the  bond,  from  denying  tbe  regularity  of 
the  proceedings  in  the  replevin  action,  and 
tliey  cannot  be  heard  to  say  that  there  was 
no  consideration  for  the  bond.  McFadden 
V.  Fritz,  110  Ind.  1,  10  N.  E.  120. 

That  tbe  property  in  dispute  in  a  re- 
plevin action  was  turned  over  to  a  receiver 
upon  an  order  of  tbe  court  cannot  be  sbodD 
in  an  action  against  the  sureties  on  a  rede- 
livery bond.  Boyd  v.  Huffaker,  39  Kan. 
625,  18  Pac.  608. 

In  an  action  in  a  summary  proceeding 
on  a  replevin  bond,  it  is  not  competent  for 
the  surety  to  question  the  validity  of  the 
judgment  against  tbe  principal  on  any 
other  ground  than  fraud  or  mistake.  In 
such  case  the  judgment  is  as  conclusive 
against  the  surety  as  a^fainst  the  principal. 
Richardson  v.  People's  Nat.  Bank,  67  Ohio 
St.  299,  48  N.  E.  1100. 

A  judgment  in  a  replevin  suit  as  to  the 
value  of  ice  taken  is  conclusive  upon  the 
sureties  on  the  bond  as  to  the  value  of  the 
propertv  at  the  time  and  place  taken. 
Washington  Ice  Co.  v.  Webster,  12B  U.  S. 
420,  31  L.  ed.  790,  8  Sup.  Ct.  Hep.  947. 

The  question  of  the  value  of  property 
taken  as  adjudicated  in  tbe  replevin  suit  ia 
not  open  to  re-eiami nation  by  the  sureties 
on  the  redelivery  bond.  William  W.  Bieree 
V.  Waterhouse,  219  U.  S.  330,  S5  L.  sd.  239, 
31  Sup.  Ct.  Rep,  241.  . 

But  it  has  been  held  a  complete  defense 
to  sureties  sued  upon  a  replevin  bond  that 
the  court  was  without  jurisdiction  to  ren- 
der the  judgment  in  replevin,  or  that  such 
judgment  was  obtained  by  fraud.  Mc- 
Brajer  v.  Jordan,  73  Neb.  483,  103  N.  W. 
60. 

In  Harbaugh  v.  Albertson,  102  lod.  69,  1 
N.  E.  298,  however,  it  was  held  that  * 
eurety  on  a  replevin  bond  cannot  set  up 
lack  of  jurisdiction  of  a  justice  of  the  peace 
over  the  persons  of  tbe  parties  who  toIud- 
tarily  bave  submitted  tliereto. 

«.  Sequestration  bonds. 

Tlie  judgment  in  a  sequestration  action 
is  binding  on  the  sureties  on  the  sequestra- 
tion bond  as  to  the  ownership  of  the  prop- 
erty, where  the  undertaking  of  the  sureties 
is  that  they  will  pay  the  damages  if  thb 
sequestration  should  in  that  suit  be  decreed 
to  have  hecn  unlawfully  issued.  Jones  t. 
Doles,  3  La.  Ann.  586. 

Where  the  principals  in  a  sequestratioD 
bond  are  bound  in  golido,  a  judgment  regu- 
larly obtained  against  either  will  be  binding 
on  the  surety.  Herrick  v.  Conant,  4  La. 
Ann.  278. 

The  sureties  on  a  bond  given  to  releaw 
property    sequestered    have   a    right,  ,1^1^ 
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eu«d  on  the  bond,  to  prove  that  the  seques- 
tration nas  invalid  and  illegal,,  »nd  that 
the  property  sequestered  does  not  belong 
to  the  defendant  in  the  seqiieatration  suit, 
Carrolf  v.  Hamilton,  30  La.  Ann.  520. 

In  an  action  on  a  seqiiestration  bond,  the 
judgment  in  the  original  suit  to  ahtitin  poe- 
session  of  the  property  is  not  concliisire  a» 
to  the  rights  of  the  parties  and  the  amount 
of  damaees,  where  it  appean  from  the  opin- 
ion of  the  court  in  the  original  action  that 
judgment  nas  aiTiVmed  in  favor  of  the  de- 
fendant therein,  on  the  ground  that  the 
courts  will  not  lend  their  aid  in  the  enforce- 
ment of  contracts  reprobated  by  the  law. 
QIarke  v.  Scott,  2  La.  Ann.  907. 


f.  MtacelUmeoUB  bonOs. 

A  judgment  against  a  special  bail  is  con- 
clusive against  the  sureties  on  the  indem- 
nity bond  having  notice  of  the  suit  against 
their  principal.  Beers  v.  Pinney,  12  Wend. 
309. 

The  bail  or  security  takes  the  fortunes 
of  his  principal,  and  is  bound  equally  with 
him  by  the  judgment  in  the  main  action. 
The  bail  can  no  more  go  behind  tiie  judg- 
ment, or  attack  it  hj  aHidavit  of  illegality, 
after  it  is  duly  entered  i^ainst  both,  than 
can  the  principal.  Jackson  y.  Guilmartin, 
ei  Ga.  544. 

A  judgment  against  a  debtor  in  an  action 
for  fraud  is  conclusive  upon  his  surety  on 
a  bond  given  on  his  release  from  arrest, 
and  he  cannot  go  behind  it  to  inquire  into 
the  reasons  upon  which  it  was  based. 
Keane  v.  Fisher,  10  La.  Ann.  261. 

In  a  suit  upon  a  recognizance,  the  sure- 
ties are  concluded  from  alleging  that  the 
original  plaintiJT,  when  in  a  state  of  in- 
toxication, wai  induced  to  consent  to  a 
judgment  for  cosls  against  him,  proeureii 
bv  the  plaintiff  in  the  bond  action.  Park- 
hurst  V.  Sumner,  23  Vt.  53S,  68  Am.  Dec. 
04.  The  court  said:  "It  is  a  universal 
rule  in  regard  to  judgments,  that  all  mat- 
ters which  might  have  been  urged  by  tiie 
party  before  the  adjudication  are  concluded 
by  the  judgments  as  to  the  principal  parties 
and  all  privies  in  interest  or  estate, — and 
among  privies  are  no  doubt  included  bail." 

No  fraud  or  collusion  being  shown,  a 
judgment  against  the  principal  is  conclu- 
sive evidence  of  the  debt  thereby  ascer- 
tained, both  against  him  and  aguinst  his 
surety  on  a  recognizance  subsequently  taken 
upon  his  arrest  on  execution.  Way  v. 
Lewis,  116  Mass.  26. 

,  A  judgment  for  assault  and  battery, 
false  imprisonnient,  and  malicious  prosecu- 
tion prevents  the  railing  of  the  question 
of  good  faith  in  a  proceeding  against  the 
surety  upon  breach  of  a  recognizance  given 
upon  the  debtor's  arrest  on  execution.  Mc- 
Christal  v.  Clishee.  160  Mass.  120,  Z  L.R.A. 
(N.S.)   702,  70  N.  E.  511,  5  Ann.  Cas.  769. 

A  surety  on  a  release  bond  is  concluded 
by  a  judgment  which  concludes  his  prin- 
cipal. McCloskey  v.  Wingfield,  32  La.  Ann. 
38. 


40  L.R,A.(N.8.) 


A  judgment  for  dai>-ageB  against  the 
claimant  and  his  surety  on  a  damage  bond 

is  conclusive  upon  both,  unless  procured  by 
fraud,  or  unless  the  proceedings  constitut- 
ing the  claim  case  are,  upon  their  face, 
fatally  defective.  The  court  said  that  the 
surety  for  the  claimant,  when  he  signed  the 
bond,  put  himself  in  a  boat  which  the  claim- 
ant was  to  steer  in  behalf  of  both,  and  if 
there  was  injudicious  or  unskilful  naviga- 
tion, he  must  take  the  consequences.  Mit- 
chell v.  Toole,  63  Ga.  63. 

Tlie  surety  on  a  bond  given  by  a  defend- 
ant in  an  action  of  trover  for  the  eventual 
condemnation  money  is  bound  by  the  judg- 
ment against  the  defendant,  and  cannot, 
after  judgment,  raise  any  question  which 
could  have  been  raised  by  the  princi|ial  be- 
fore judgment.  Waldrop  v.  Wolff,  114  Ga. 
610,  40  S.  E.  830. 

The  Unal  decree  of  a  court  in  the  original 
action  must  be  taken  as  the  only  evidence 
of  the  eventual  condemnation  money  to  be 
recovered  in  an  action  on  the  bond.  Lock- 
wood  V.  SafTold,  1  Ga.  72. 

Formerly,  it  was  necessary  to  bring  suit 
against  the  sureties  on  the  bond,  hut  the 
Georgia  Code  expressly  provides  that  where 
a  bond  is  given  in  a  judicial  proceeding, 
conditioned  to  pay  the  condemnation  money, 
judgment  may  be  entered  up  against  the 
surety,  and  it  shall  not  he  necessary,  aa 
heretofore,  to  bring  suit  on  the  bond.  Civil 
Code,  207S.  Price  v.  Carlton,  121  Ga.  12, 
68  L.R.A.  736,  48  S.  E.  721. 

The  surety  on  an  eventual  condemnation 
money  bond  given  a  defendant  in  a  distress 
warrant  proceeding  based  upon  a  judgment 
in  an  action  fi^r  an  equitable  accounting,  in 
which  it  was  adjudged  that  a  certain  sum 
was  due  as  rent  from  the  defendant  in  the 
distress  warrant  proceeding,  is  bound  by 
the  judgment.     Ibid. 

The  security  on  a  claim  bond  is  bound 
by  the  judgment  and  verdict  therein  for 
damages  and  costs.  Upon  affirmance,  he 
cannot  go  behind  it  bv  affidavit  of  illegality. 
Harvey  v.  Head,  68  6a.  247. 

In  a  suit  on  a  forthcoming  bond,  neither 
the  legality  of  the  levy  nor  the  authority 
of  the  officer  to  make  it  is  an  estnblished 
fact,  Oliver  v.  Warren,  124  Ga.  64K,  4 
L.R.A.(N.S,)  1020,  110  Am.  St.  Rep.  188, 
53  S.  E.  100.  - 

The  claimant's  surety  on  a  dissolution 
bond  in  a  garnishment  proceeding  is  bounil 
by  the  judgment  against  his  principal,  and 
cannot  subsequently  be  heard  tb  attack  tite 
right  of  the  plaintilT  to  the  fund  garnished, 
on  any  ground  put  in  issue,  or  that,  under 
the  rules  of  law,  could  have  been  put  in 
issue,  bv  the  claimant  in  the  previous  case 
in  which  the  judgment  was  rendered.  Jor- 
dan V.  Thornton,  6  Ga.  App.  G37,  63  S.  E. 
001. 

In  a 

mission  to  arbitration,  the  obligor  ' 
defend  on  the  ground  that  the  judgment 
based  upon  the  award  is  void,  although  it 
is  unreversed,  since,  being  neither  a  party 
nor  a  privy  to  that  judgment,  be  could  not 
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T.  Field.  6  Met.  287. 

Conceding  that  the  record  of  t.  judgment 
Kt^inst  n  prineipal  ia  not  evidence  to  estab- 
lish the  debt  against  the  surety  for  an  un- 
liquidated demand,  tlie  rule  does  not  apply 
irbere,  by  agreement,  conduct,  and  .active 
participation  of  the  surety  in  the  award  of 
a^bitrato^^  the  case  is  taken  out  of  the 
rule.     Hoatetter  v.  Pittsburgh,  107  Pa.  419. 

In  a  scire  laciaa  a^inst  the  indorser  ot 
a  writ,  the  judgment  in  the  original  action, 
Eo  long  aa  it  remains  unreversed,  concludes 
the  de.endant  from  setting  up  that  the 
piaintitT.  in  taxing  costs,  fraudulently  pro- 
cured the  allowance  by  tbe  clerk  of  various 
Kuma  to  which  he  waa  not  entitled.  Sher- 
burne V.  Shepard,  14Z  Mass.  HI,  7  N.  E. 
719. 

T!ie  Indorser  of  a  writ  in  tlie  original 
cause  cannot,  upon  scire  facias  against  him 
to  enforce  a  liability  for  costs,  dispute  the 
validity  of  the  judgment.  Pullman's  Palace- 
Car  Co.  V.  Washburn,  68  Fed.  790,  alTlrmed 
in  21  C.  0.  A.  698,  33  U.  8.  App.  828,  78 
Fed,  100.1. 

The  sureties  on  a  bond  for  costs  are  con- 
eluded  by  the  decree  for  cost*  against  their 
principal.  McClaskey  v.  Barr  (C.  C.)  79 
Fed.  408. 

A  judgment  for  costs  against  the  prin- 
cipal alone,  and  not  against  the  •'Ureties, 
is  conclusive  against  the  latter  in  an  action 
on  the  cost  bond,  tbe  condition  of  which  is 
that  the  surety  will  pny  the  costs  which 
have  accrued  or  may  "thereafter  accrue. 
Calhoun  v.  Gray,  150  Mo.  App.  591,  131  S. 
W.  4T8. 

On  a  scire  facias  on  a  recognizOince  for 
costs,  the  surety  cannot  defend  by  showing 
an  irregularity  in  obtaining  judgment 
against  his  principal.  Stedman  v,  Ingra- 
ham,  22  Vt.  343. 

VI.  Z.iquor  T>onds, 

It  has  been  held  that  a  judgment  of  a 
criminal  court  convicting  the  prisoner  of 
»  violation  of  the  liquor  law  is  conclusive 
on  his  sureties,  where  the  statute  provides 
that  "whenever  a  person  so  licensed  shall 
be  convicted  of  a  violation  of  any  of  the 
provisions  of  part  6  of  this  act,  and  no  ap- 
peal is  pending,  said  bond  shall  thereupon 
become  forfeited."  Welch  v,  MoKane,  65 
Conn.  25,  10  Atl.  168. 

Where  the  express  condition  of  a  liquor 
dealer's  bond  ia  that  the  Bureties  shall  pay 
any  judgment  against  their  principal  for 
actual  or  exemplary  dama^ies  awarded  in  a 
court  of  competent  jurisdiction,  they  can- 
not, in  an  action  on  the  bond,  retry  the 
merits  of  the  action  against  their  principal, 
on  the  theory  that  they  have  had  no  day 
in  court.  They  can  show  only  that  the 
judgment  was  not  rendered  by  a  court  of 
competent  juriadiction,  or  that  it  is  void 
for  fraud  or  collusion.  People  use  of  Clin- 
ton V.  Laning,  73  Mich.  284.  41  N.  W.  424. 

A  judgment  against  a  liquor  dealer  for 
the  olTense  of  selling  the  liquor  to  minors, 
in  violation  of  the  law,  is  conclusive  upon 
40  L.R.A.<N^.} 
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A  judgment  against  a  liquor  denier  for 
selling  drink  to  plaintiff's  husband  is  con- 
clusive against  his  sureties  in  an  action  on 
the  bond.  Point  Pleasant  v.  Oreenlce,  63 
W.  Va.  207,  129  Am.  St.  Kep.  971,  80  S.  E. 
601. 

liul  it  has  been  held  that  in  an  action 
on  a  liquor  dealer's  bond  conditioned  upon 
his  faithful  observance  of  the  law,  the  sure- 
ties are  not  estopped  by  his  confession  of 
guilt  or  conviction  of  a  violation  of  the  law, 
from  showing  that  there  has  been  no  breach 
ot  tlie  bond.  Paducah  v.  Jones,  128  Ky. 
809,   104   S.   W.  071. 

A  judgment  against  a  saloonkeeper  under 
thelUioois  Dramshop  act  is  lietd  prima  facie 
evidence  of  the  amount  of  damages  sus- 
tained by  the  plaintiff  in  an  action  against 
his  sureties,  especially  where  the  sureties 
have  been  notified  of  the  suit  and  have 
actually  appeared  and  aided  in  the  defense, 
and  the  fact  that  the  statute  permits  ex- 
emplary damages  to  be  recovered  in  the 
original  suit  does  not  affect  the  rule.  Wan- 
ack  v.  People,  187  III.  IIB,  68  N.  E,  242, 
affirming  87   111.  App.   371. 

In  an  action  to  recover  the  penalty  of 
a  liquor  dealer's  bond,  the  record  of  the 
criminal  case  and  of  the  principal  plea  of 
guilty,  is,  in  Mississippi,  only  prima  facie 
evidence  in  a  civil  action  as  to  the  breach 
of  the  bond,  either  as  against  the  Bureties 
or  the  principal.  Albrecht  v.  State,  62 
Miss.  516.  This  case  was  deciiled  under 
the  rule  that  a  verdict  and  judgment  in  a 
criminal  case,  though  admissible  to  estab- 
lish the  fact  of  the  mere  rendition  of  the 
judgment,  cannot  be  given  in  evidence  in  a 
civil  action  to  eatablish  the  truth  of  the 
facts  on  which  it  was  rendered. 

And  in  Tennessee  the  surety  on  a  liquor 
dealer's  bond,  though  not  a  party  to  a  crim- 
inal prosecution  which  resulted  in  the  con- 
.he  -     -       -     - 

1   the   record    of   the   ( 

a  the  bond.     V^'cbb  v.  State,  4  Colilw. 


Til,  Confesaion  of  judgment. 

Consent  judgments  are  not  binding  on 
third  persons,  and  therefore  any  third  per- 
son sought  to  he  affected  by  such  a  judg- 
ment has  a  right  to  show  its  character. 
Carroll  v.  Hamilton.  30  La.  Ann.  620. 

A  default  judgment  agninst  a  principal 
on  a  bond  for  the  payment  o.'  claims  for 
labor  and  materials  wilt  not  prevent  his 
sureties,  who  were  parties  to  the  action, 
I  disputing  on  appeal  facts  which  were 
isarv  to  establish  their  liability.  Unit- 
ed States  use  of  Pidelitv  Nat.  Bank  v. 
Bundle.  62  L.R.A.  505.  48  C.  C.  A.  251,  107 
Fed.  227. 

An    award    B)>ainst    a    principal    founded 

L  his  acknowledgments,  and  not  confined 
to  debts  covered  by  an  indemnity  bond,  is 
not  evidence  against  his  sureties,  wiio  were 
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not  parties  to  the  submission  and  who  did 
not  attend  before  the  referee,  Simonton  v. 
Boucher,  2  Wash.  C.  C.  473,  Fed.  Caa.  No. 

12,877. 

A  judKmeDt  confeased  by  a  principal  for 
a  liabilitv  to  a  partnerahip  is  admiaaible 
in  evidence  to  charge  one  guarantying  the 
faitliful  discharge  of  the  engasenients  of  the 
principal.  Drummond  v,  Freatman,  12 
Wlieat.  516,  6  L.  ed.  712. 

In  commenting  on  the  last-mentioned 
case,  the  court,  in  Firemen's  Ina.  Ca  t. 
McMillan,  29  Ala.  14T,  aaid:  "It  will  be 
observed  that  the  judgment  in  that  case 
was  by  eonfession  of  the  principal.  It  was 
a  voluntary  undertaking  on  bis  part,  of 
record,  to  pay  the  gum  confessed  to  the 
.  ci editor;  and  tba  ^arantor,  b;  bin  letter 
of  fniaranty,  stipulated  to  guarantee  the 
en n duct  of  his  son,  the  principal,  and  to 
Hold  himself  liable  Tor  the  faithful  dia- 
charge  of  all  bis  engagements'  to  the  plain- 
tiff, 'both  now  and  in  the  future.'  The 
Eayment  of  this  judgment,  which  the  eon 
ad  confessed,  might,  perhaps,  have  prop- 
erly been  regarded  as  one  of  'the  engage- 
ments' the  son  had  entered  into,  within  the 
scope  and  covered  by  the  undertaking  of  the 
guarantor  as  contained  in  the  letter  of 
guaranty.  If  such  be  the  extent  of  the 
guarantor's  undertaking,  it  is  very  clear 
the  judgment  confessed  by  the  son  was  not 
only  prima  facie  evidence,  but,  in  the  ab- 
sence of  fraud  or  collusion  between  him  and 
the    creditor,    waa    coo  elusive   against   the 

On  a  motion  against  a  sheriff  for  the 
default  of  his  deputy,  a  judgment  confessed 
in  open  court  is  evidence  against  the  dep- 
nly's  sureties  of  his  default,  unless  dis- 
proved by  them.  Jacobs  t.  Hill,  2  Leigh, 
303. 

The  sureties  of  a  constable,  upon  a  suit 
or  motion  against  him  for  moneys  received, 
are  not  concluded  by  a  confession  of  judg- 
ment by  their  principal  after  hia  retire- 
ment from  ofBce.  Tbe  sureties  ma;  ahow 
that  they  are  not  liable  because  their  prin- 
cipal did  not  in  his  official  character  receive 
the  money,  and  tliey  may  show  that  by 
collusion  they  were  sought  to  be  fixed  with 
the  individual  responsibility  of  their  prin- 
cipal.    Atkins  ¥.  Baily.  9   Yerg.  111. 

The  confession  of  judgment  by  a  sheriff 
is'prima  facie  evidence  against  his  sureties, 
but  they  may  show  that  it  was  made  by 
mistake  or  by  fraud  or  collusion,  or  that 
tlie  sum  confessed  is  greater  than  he  was 
really  liable  for,  or  that  the  confession  was 
for  liabilities  which  they  had  not  under- 
taken to  guarantee.  The  Treasurers  t. 
Bates,  2  Bail.  L.  382. 

Where  a  sheriff  with  the  assent  of  hia 
deputy,  but  without  the  knowledge  of  the 
deputy's  sureties,  confesHea  judgment  for 
Ihe  default  of  his  deputy,  the  judgment  is 
admissible  against  the  sureties  upon  a  mo- 
tion by  the  sheriFT  agninst  the  deputy  and 
Ills  sureties,  and  charges  the  suretioa  unless 
disprove<l  by  tbeni.     Jacobs  v.  Hill,  supnt. 

Where  a  bond  lias  been  executed  to  secure 
a  shorilT  apainst  apprehended  litigation  aa 
4U  L.R.A.lJ;.S.) 


to  the  title  of  property  seiuvd  under  an 
execution,  a  judgment  against  the  aheriff 
by  consent,  in  the  absence  of  fraud  or  col- 
lusion or  any  suggestion  that  there  was  « 
defense  to  the  action  against  tbe  sheriff, 
presumptively,  at  least,  establishes  the  lia- 
bility of  the  sureties.  The  sureties  are  at 
liberty  to  show  that  the  judgment  was  not 
founded  upon  any  legal  liability  to  tbe 
plaintiff  in  the  action,  or  that  it  exceeded 
such  liability.  Conner  v.  Reeves,  103  N.  Y. 
627,  9  N.  E.  439,  affirming  35  Hun,  507. 

Where  a  guardian  in  tbe  settlement  of 
his  accounts  with  his  ward  admits  an  in- 
debtedneaa  to  bim,  the  account  rcceiTtng 
the  approval  of  tbe  probate  court,  this  is 
admissible  against  the  sureties  on  tbe 
guardian's  bond,  but  is  not  conelusive. 
State  use  of  Wagenmann  t.  Rosswaag,  3 
Mo. 'App.  11.  The  court  said  that  "no  rea- 
son is  perceived  why  like  any  other  admis- 
sion or  act  of  a  part;  for  whom  suretien 
engage,  it  may  not  be  evidence  tending  to 
prove  the  defalcation  in  respect  of  wliicl) 
sureties  are  responsible.  The  sureties  of  a 
guardian  do  not  occupy  different  relationa 
to  their  principal,  or  to  those  who  are  in- 
terested in  the  good  conduct  of  their  priu' 
cipal,  from  that  which  is  occupied  by  otlwr 
Bureties  towards  their  obligees.  We  know 
of  no  exception  to  the  rule  that  admissions 
made  by  a  principal  in  the  course  of  the 
business,  for  bis  performance  of  which  hia 
sureties    are    liable,    are    binding    on    the 

The  confession  of  flat  has  been  held  only 
prima  facie  evidence  of  the  sufficiency  of 
assets  as  against  the  sureties  on  an  admin- 
istrator's bond,  and  in  a  suit  on  the  bond 
tliey  may  show  tbe  true  condition  of  tbe 
estate  at  the  time  of  the  confession,  and 
the  amount  of  assets  in  the  hand^  of  the 
adminiatrator  properly  chargeable  with  the 
payment  of  the  same.  Kearney  v.  Sascerj 
37  Md.  2tl4. 

A  judgment  by  confession  against  an  ex- 
ecutor, while  binding  upon  him,  is  prima 
facte  evidence  only  againat  his  surety.  Aa 
to  the  latter  it  is  nothing  more  than  a  dec- 
laration or  confessioo  of  hia  principal 
:lothed  with  legal  solemnities,  and  should 
be  deemed  in  all  respect  correct  only  until 
the  contrary  is  made  to  appear.  Iglehart 
V.  SUte,  2  Gill  &  J.  235. 

Tbe  confession  of  judgment  by  an  admin- 
istrator does  not  preclude  his  sureties  in 
an  action  on  the  bond  from  showing  that, 
at  the  time  of  the  confession,  the  admin- 
istrator bad  fully  administered  to  the  es- 
tate and  had  no  assets  in  hia  bands.     Seat 

Cannon,  1  Humph.  471. 

The  record  of  a  judgment  confessed  by  an 
administrator  is  not  even  prinu  facie  evi- 
dence of  the  amount  of  the  debt,  or  of  the 
fact  that  the  administrator  had  aasets  to 
pay  tbe  same.  Vanhook  v.  Barnett,  15  N. 
C.   (4  Dev.  L.)   288. 

But  a  judgment  nil  dvHt  against  an  ad- 

inistrator  was  tield  to  be  a  finding  of 
assets  in  bis  hands,  and  binding  upon  liia 
Buretiea  as  well  as  himself.  Grace  T.  Mat- 
tin,  4T  Ala.  135. 
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Wliere  k  plaintiff  in  replevin  -BiilTera  a 
voluntary  dismisial  or  nonsuit,  and  juilg- 
ment  of  retoma  liabcnda  is  awardrd,  in  a 
BuU  on  the  replevin  bond,  the  defendant 
cannot,  in  bar  of  the  action  or  in  mitiga- 
tion of  damages,  show  property  in  t)ie 
plaintiff  in  replevin,  under  a  statute  pro- 
viding that  "in  any  action  upon  any  bond 
given  as  required  by  the  provisions  of'thia 
chapter,  where  the  merits  of  the  case  have 
not   been   determined    in   the   action   of   re- 

S levin  in  which  such  bond  was  given,  the 
efendant  may  plead  such  fact,  and  also 
their  title,  or  the  title  of  any  one  or  mora 
of  them,  to  the  property  in  dispute  in  such 
aeion  of  replevin,  except  in  cases  where  tlie 

ElaintiS,  in  such  action  of  replevin,  shall 
ave  voluntarily  dismissed  his  suit,  or  sub- 
mitted to  a  nonsuit  therein"  (§  14,  replevin 
act.  Rev.  Stat.  p.  640).  Clark  v.  Howell, 
3  Colo.  684. 

In  Louisiana  it  Is  held  thata  confession 
of  judgment  by  a  principal  has,  as  to  the 
surety,  only  tne  force  of  a  private  agree- 
ment between  the  principal  and  his  cred- 
itor.    Allison  T.  Thomas,  29  La.  Ana.  732. 


Till.  Fraud  and  oollusion. 

It  is  almost  universally  held  that  the 
surety  is  not  prevented  by  the  judgment 
against  hie  principal  from  setting  up  the 
defense  of  fraud  or  collusion. 

The  surety  may  show  fraud  or  collusion 
or  a  mistake  in  the  amount  of  the  judg- 
ment Berger  v.  Williams,  4  McLenn,  677, 
Fed.  Cas.  No.  1,341. 

A  surrogate's  decree  obtained  hv  fraud 
and  collusion  does  not  conclude  the  sure- 
ties. Thayer  v.  Clark,  4  Alib.  App.  Dec. 
391,  affirming  4S  Barb.  243. 

A  plea  that  the  judgment  in  the  principal 
action  was  entered  by  collusion  between  the 
original  parties  with  a  view  to  defruud  bail 
mav  be  set  up  in  an  action  on  the  recog- 
nizance. Parkhurst  v.  Sumner,  23  Vt.  536, 
66  Am.  Dec.  94. 

Collusion  between  the  parties  in  the  orig- 
inal suit,  to  enter  up  judgment  for  the 
purpose  of  defrauding  the  bail,  is  avuilable 
as  a  defense  in  an  action  on  the  bond. 
Mott  V.  Hai^en,  27  Vt.  208.  The  court  said: 
"As  against  the  bail  the  judgment  is  void ; 
it  has  no  legal  effect,  and  is  the  same  in 
legal  contemplation  as  if  no  judgment  hnd 
been  rendered.  .  .  .  This  rule  is  of  uni- 
versal application,  and  equally  affects  judg- 
ments, recognluinces,  debts  of  record,  as 
well  as  instruments  under  seal  and  simple 
contracts.  .Wherever  fraud  exists,  the 
party  injured  can  iind  redress  at  law,  as 
well  as  in  ei^uity.  If  it  is  a  defense  in  one 
tribunal,  it  is  equally  so  in  the  other." 

The  sureties  may  conl«st  the  conclusive- 
ness of  a  judgment  against  a  sheriff  ob- 
tained by  fraud  or  collusion.  Dane  v.  Gil- 
more,  51  Me.  544;  State  ex  rel.  Parker  v. 
Woodside,  29  N.  C.   (7  Ired.  L.)   209. 

The  sureties  on  a  cost  bond  may,  in  an 
action  thereon,  impeach  the  judgment  in  an 
original  action  on  the  ground  of  fraud. 
40  L.R.A.(N.g.) 


Great  Falls  Mfg.  Co.  t.  Worater,  4S  N.  H. 
110. 

But  where  the  fraud  alleged  was  that  of 
the  guardian  alone,  in  charging  himself 
with  more  money  than  he  had  received,  it 
was  held  that  the  surety  could  not  question 
the  decree  rendered  upon  the  settlement  of 
the  guardian's  account,  in  the  abnence  of 
collusion  between  the  guardian  and  the 
ward.     Corbin  v.  Westcott,  2  Dem.  559, 

It  has  been  held  that  the  decree  of  a 
surrogate  on  an  accounting  of  an  adminis- 
trator ordering  him  to  pay  the  persons 
entitled  a  certain  sum  cannot  be  attacked 
on  the  ground  of  fraud  in  an  action  against 
the  sureties  on  the  bond.  There  must  be  a 
direct  application  for  that  purpose.  People 
V.  Downing,  4  Sandf.  189. 

And  that,  in  an  action  on  the  Iwnd,  the 
surety  will  not  bo  allowed  to  show  that  a 
decree  in  equity  against  an  adminintrator 
was  fraudulently  obtained.  Norton  v.  Wal- 
lace, 2  Kich.  L.  4flO. 

Where  the  sureties  were  made  parties  to 
an  administrator's  accounting,  which  was 
diamiascd  as  to  them  on  an  objection  by 
demurrer  to  being  joined  in  that  suit,  they 
cannot  afterwards  be  heard  to  say  that  the 
decree  was  not  binding  upon  them  on  the  . 
theory  that  they  were  not  parties  thereto. 
Chaquette  t,  Ortet,  60  Cal.  694. 

H.  C.  B. 


KANSAS  BVPREME  COUItT. 

rVA  C.  NESBIT 

CITY  OF  TOPEKA,  Appt. 

(—  Kan.  — ,  124  Pao.  166.) 

Mnntdpal  cor|H>rii(loii  —  notice  ot  In- 
jury —  promptness. 

A  person  injured  by  the  negligence  of  a 
city  failed  to  give  a  notice  aa  required  by 
the  act  governing  cities  of  the  llrst  class 
(Uen.  Stat.  1909,  S  1218).  He  died  from 
such  injuries  after  the  time  limited  for 
such  notice  had  expired.  His  widow  gave 
a  notice  within  four  months  after  his  death, 
and  then  commenced  an  action  under  the 
statute  giving  a  right  ot  action  for  dam- 
ages for  death  caiii\<d  by  wrongful  act.  It 
is  held  that  the  action  may  be  maintained, 
notwithstanding  the  failure  to  give  th«  pre- 
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Xote.  —  Doea  time  of  notice  aa  eonau 
tlon  of  mxmiclpal  liabUity  beffln  to 
run  frotn  the  accident  or  from  fha 
Injury  or  death. 

As  to  physical  or  mental  incapacity  aa 
an  e."tcuae  for  failure  to  give  notice  of  in- 
jury required  as  a  condition  of  municipal 
liahiiitv,  see  note  to  Touhey  v.  Decatur,  32 
L.R.A.(N.S.)   350. 

The  Buincienc^'  of  the  description  of  an 
injury  in  a  notice  given  as  a  condition  of 
municipal  liability  is  discussed  in  Speai  v. 
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'   notice   within   four   toontliB   after 


(June  8,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shawnee 
County  overruling  a  demurrer  to  a  peti- 
tion in  an  action  brought  to  racover  dam- 
ages for  the  death  of  plain lifTs  husband 
alleged  to  have  been  caused  by  defendant'^ 
negligence.     AfSTmed. 

The   facte  are  stated   in  the  opinion. 

Messrs.  W.  C.  Ralston  and  James  W. 
Clark,  for  appellant: 

The  filing  of  a  Btatement  giving  the  time 
and  place  of  the  happening  of  ttie  accident 
or  injury  received,  and  the  circumatanceB 
relating  thereto,  within  the  required  time, 
is  a  condition  precedent,  and  must  be  al- 
leged in  the  petition  and  proven  at  the 
trial,  before  any  recovery  can  be  had 
against  tlie   city   for   personal   injuries. 

Cook   v.   Toppka,   73    Kan.   534,   90   Pac. 

Weatbrook,  20  L.R.A.(N.S.)  804,  and  the 
•  note  appended  thereto. 

A  number  of  cases  hold  that  the  require- 
ment of  notice  to  a  municipality  does  not 
apply  to  actions  by  tlie  administrator  for 
the  death  of  an  injured  party  in  behalf  of 
the  next  of  kin,  under  the  so-called  death 
acta,  and  therefore  no  notice  is  neceseary  in 
such  cases.  Prouty  v.  Chicago,  250  111.  222, 
Sa  N.  E.  147;  Perkins  v.  Oxford,  66  Me. 
545;  Orth  V.  Belgrade,  B7  Minn.  237,  81  N. 
W.  843;  Seneeal  t.  West  St.  Paul,  111 
Minn.  253,  126  N.  W.  826;  Brown  v.  Salt 
Lake  City,  33  Utah,  222,  14  L.H.A.IN.S.) 
fllB,  126  Am.  St.  Rep.  828.  93  Pac.  670,  14 
Ann.  Cas.  1004;  Laconte  v.  Kenosha,  — 
Wis.  — ,  133  N.  W.  843. 

And  it  was  so  held  in  Clark  t.  Man- 
chester, 62  N.  H.  677,  and  Jewett  t.  Keene, 
62  N.  H.  701,  which  were  actions  under  a 
Hurvtval  statute  for  damages  sustained  by 
the  injured  par^. 

In  Barnes  v,  Brooklyn,  22  App.  Div.  520. 
48  N.  Y.  Supp.  36;  Conway  v.  New  York, 
139  App.  Div.  446,  124  N.  Y.  Supp.  660  (af- 
timied  without  opinion  on  second  appeal  in 
148  App.  Div.  915,  133  N.  Y.  Supp.  IIIC)  : 
and  Crapo  v.  Svracnae,  183  N.  Y.  395,  76 
X.  E.  465,  revemng  08  App.  Div.  376.  00 
N.  Y.  Supp.  553,  it  is  held  that  a  statute 
providing  that  notice  must  be  given  within 
six  months  after  the  action  shall  have  ac- 
crued applies  to  accidents  resulting  in 
death,  but  the  cause  of  action  does  not  ac- 
crue until  an  administrator  is  appointed, 
and  the  time  for  sciving  notice  begins  to 
run  from  tlie  date  of  such  appointment. 

In  Nash  v.  South  Hadley,  145  Mass.  105, 
13  N.  E.  376,  under  a  statute  providing  for 
notice  within  thirty  days  by  the  injured 
person,  or  someone  on  his  behalf  if  disabled, 
within  ten  days  after  removal  of  the  dis- 
ability, "and  in  ease  of  his  death  without 
having  given  the  notice  and  withont  having 
been,  for  ten  days  at  any  time  after  his  in- 
4U_L.K.A.(K.S.) 


244;  Reining  v.  Buffalo,  102  N.  Y.  308, 
6  N.  E.  792;  Denver  v.  Saulcey,  5  Colo. 
App.  420,  38  Pac.  1098;  Starling  t.  Bed- 
ford, 04  Iowa,  104,  62  N.  W.  674. 

Mr.  D.  Basil  Rankin,  with  Mr.  Edwin 
D.  McKecTer,   for  appellee: 

No  written  statement  by  plaintiff  was  re- 
Chicago,  R.  I.  i  P.  R.  Co.  v.  Martin,  59 
Kan.  437,  63  Pac.  461;  McCarthy  v.  Chi- 
cago, R.  I.  k  P.  H.  Co.  18  Kan.  52,  2B  Am. 
Rep.  742;  Hulbert  v.  Topeka,  34  Fed.  513; 
Parish  v.  Eden,  62  Wis.  272,  22  N.  W. 
3BB;  Maylone  V.  St.  Paul,  40  Minn.  406, 
42  N.  W.  88;  Brown  v.  Salt  Lake  City,  33 
Utah,  222,  14  L.R.A.(N.S.)  619,  1E6  Am. 
St.  Rep.  828,  03  Pac.  670,  14  Ann.  Cas. 
1004-;  Colorado  Mill.  A  Elevator  Co.  v. 
Mitchell,  2S  Colo.  284,  5S  Pac.  28;  Kestelle 
T.  Northern  P.  R.  Co.  60  Fed.  261;  Mason 
T.  Union  P.  R.  Co.  7  Utah,  77,  24  Pac. 
797;  Pym  t.  Great  Northern  R.  Co.  i  Beat 
i.  8.  396,  32  L.  J.  Q.  B.  N.  8.  377,  10  Jur. 

jury,  of  sufficient  capacity  to  give  the  no- 
tice, his  executor  or  administrator  may  give 
such  notice  within  thirtv  days  after  his 
appointment," — it  was  held  that  where  the 
person  injured  lived  more  than  ten  days 
in  a  condition  in  which  it  was  possible  for 
hira  to  have  given  the  notice,  but  failed  to 
do  so,  his  executor  was  not  entitled  to  serve 
the    notice    within    thirty    days    after    his 

But  under  the  same  statute,  where  tbe 
injured  person  died  upon  the  twelfth  day 
after  the  injury,  and  before  the  expiration 
of  ten  days  from  the  time  of  the  accident 
she  became  delirious  and  remained  in  that 
condition  until  death,  it  was  held  that  her 
administratrix  was  entitled  to  give  the  no- 
tice. Barclay  v.  Boston,  173  Mass.  310,  53 
N.  E.  822. 

In  McKeigue  v.  Janesville,  88  Wis.  50, 
31  N.  W.  298,  it  is  held  that  where  an  in- 
jured party  dies  before  the  expiration  of 
the  time  for  giving  notice,  without  having 
given  it,  suit  may  be  brought  by  his  ad- 
ministrator for  the  wrongful  death  without 
giving  notice;  but  the  court  intinintprl  that 
the  rule  might  he  different  in  case  the  in- 
jured party  lived  for  the  notice  period 
without  having  given  it. 

In  Dodge  V.  North  Hudson,  188  Fed.  480, 
nnder  a  statute  requiring  notice  to  the 
municipality  within  a  certain  time  after 
the  rignt  of  action  accrued,  the  court  said 
that  the  right  of  action  by  an  administrator 
for  the  death  of  the  injured  party  accrued 
when  the  death  occurr^. 

In  Crocker  v.  Hartford,  68  Conn.  387,  34 
Atl.  08,  it  was  held  that  a  person  who  fell 
on  an  icy  sidewalk  was  barred  from  re- 
covery by  failure  to  give  notice  within  fif- 
teen days  of  the  accident,  though  the  in- 
ternal injury  complained  of  did  not  develop, 
and  plaintiff  was  unaware  of  it  until  after 
the  period  for  notice  had  elapsed. 

R.  L.  S, 
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N.  S.  19B,  8  L.  T.  S.  B.  T34,  11  Week.  Rep. 
922;  Franklin  t.  Southeastern  R.  Co.  3 
Hurlat.  k  N.  21],  4  Jur.  N.  S.  56S,  6  Week. 
Rep.  573,  8  Eng.  Rul.  CfiB.  419;  Dalton  v. 
South-Eastern  R.  Co.  4  C.  B,  N,  S.  296,  27 
L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  8.  711,  6 
Week.  Rep.  574. 

No  act  OT  laches  of  decedent  can  de- 
stroy right   of  action  by  widow, 

Orth  V.  Belgrade,  87  Minn.  237.  91  N. 
W.  843;  Robinson  t.  Canadian  P.  R.  Co. 
[1892]  A.  C.  481,  61  L.  J.  P.  C.  N.  S. 
79,  67  L.  T.  N.  S.  505;  Proaty  t.  Chicago, 
250  III.  222,  B5  N.  E.  147;  Hoover  v.  Chesa- 
peake ft  0.  R.  Co.  46  W.  Vft.  268,  33  S.  B. 
224. 

BenaoD,  J.,  delivered  the  opinion  of  the 
conrt: 

The  queation  to  be  decided  in  this  ease 
is  whether  ft  notice,  as  provided  by  g  1218 
of  the  General  Statutes  of  1009,  is  a  con- 
dition precedent  to  tlie  maintenance  of  ao 
action  for  damages  for  death  caused  by  tbe 
wrongful  act  or  omiaaion  of  another,  un- 
der the  proviaions  of  g  6014  of  the  General 
Statutea  of  1909  (Code  Civ.  Proe.  %  419)  ; 
the  death  having  occurred  more  than  four 
montha  after  the  injury.  A  demurrer  to  a 
petition  alleging  such  negligence  and  re- 
sulting death,  but  failing  to  allege  the  no- 
tice referred  to,  was  overruled,  and  the 
defendant   appeal  a. 

The  statute  relating  to  notice  declares: 
"No  action  shall  he  maintained  by  any  pei- 
Bon  or  corporation  in  any  court  for  dam- 
kgei  on  account  of  injury  to  person  or  prop- 
erty, nnleia  the  person  or  corporation  in- 
jured or  damaged  shall,  within  four  months 
thereafter,  and  prior  t«  the  bringing  of 
the  suit,  file  with  tbe  city  clerk  a  written 
statement,  giving  the  time  and  place  of  the 
happening  of  the  accident  or  injury  re- 
ceived, and  tbe  circumstances  relating 
thereto."  Gen.  Stat.  1909,  §  121B.  This 
statute  is  mandatory,  and  in  a  case  within 
ita  purview,  if  tbe  notice  is  not  given,  an 
action  cannot  be  maintained  by  tbe  person 
sustaining  tbe  injury.  Cook  v.  Topeka,  76 
Kan.  534,  90  Fac.  244. 

The  statute  under  which  thia  action  is 
brought  provides :  "When  the  death  of 
one  is  caused  by  the  wrongful  act  or  omis- 
sion of  another,  tbe  personal  representa- 
tives of  the  former  may  maintain  an  ac- 
tion therefor  against  the  latter,  if  the  for- 
mer might  have  maintained  an  action,  had 
be  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omiasion."  Gen.  Stat. 
1909,  I  6014.  A  later  statute  allows  the 
widow  to  maintain  the  action  in  her  own 
name  in  cases  like  tbe  present.  Ihid.  The 
damages  recoverable  by  a  widow  in  sucli 
an  action  are  for  her  loss  caused  by  the 
40  L.B.A.(N.S.) 


death  of  her  husband.  A  cause  of  action 
accrued  to  him  when  he  was  injured.  A 
cause  of  action  accrued  to  her  at  bis  death. 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Martin,  59 
Kan.  437,  438,  63  Pae.  461;  Louisville,  E. 
ft  St.  L.  R.  Co.  V.  C'larlte,  152  U.  S.  230, 
238,  38  L.  ed.  422.  424,  14  Sup,  Ct,  Kep. 
579,  She  was  not  tbe  person  injured,  and 
so  was  not  required  to  give  the  notice  pro- 
vided by  the  statute  within  the  four  months' 
period.  Before  her  right  of  action  accrued, 
the  time  for  giving  it  had  elapsed.  A  con- 
struction that  would  bar  the  widow  in  such 
a  situation  should  not  be  given  unless  im- 
peratively required.  It  is  aaid  that  it  is 
required  by  the  express  terms  of  the  stat- 
ute giving  the  remedy,  that  the  action  can 
only  be  maintained  by  the  widow  "if  tlie 
former  (the  person  injured)  could  have 
maintained  an  action,  had  he  lived  .  .  • 
for  the  same  act  or  omission;"  and  as  no- 
tice was  required  as  a  condition  precedent 
to  the  maintenance  of  hie  action,  in  the  ab- 
sence of  such  a  notice  her  action  must  fail. 
But  the  husband  might  have  maintained 
the  action  by  giving  the  notice,  filing  a 
petition,  and  causing  a  summons  to  issue. 
His  failure  to  take  these  steps,  or  any  of 
them,  cannot  bar  her  right  even  under  tlie 
letter  of  the   statute. 

In  referring  to  a  similar  situation,  the  , 
supreme  court  of  Utah  aaid;  "The  stat- 
ute must  receive  a  reasonable  construction, 
and  such  as  will  make  it  possible  to  pre- 
sent a  claim.  If,  therefore,  a  claim  may 
not  arise  until  the  time  haa  elapsed  in 
which  it  must  be  presented,  the  statute 
should  not  be  held  to  apply,  unices  the  lan- 
guage uaed  therein  permits  of  no  other 
construction."  Brown  v.  Salt  Lake  City, 
.■53  Utah,  222,  14  L.R.A.(N.S,)  619,  120 
Am.  St.  Rep.  828,  93  Pac.  570,  14  Ann.  Caa. 
1004. 

It  is  true  that  in  that  case  the  period 
for  giving  notice  bad  not  elapsed  at  the 
time  of  the  death  of  the  injured  person; 
but  the  language  quoted  is  nevertheless  ap- 
plicable. In  another  court,  in  a  case  where 
the  time  for  notice  bad  elapsed,  it  was 
held,  affirming  a  prior  decision,  that  a  stnt-. 
ute  requiring  auch  a  preliminftry_  notice  in 
an  action  for  negligence  against  a  city  did 
not  apply  to  an  action  brought  under  a 
statute  giving  the  nest  of  kin  of  a  deceased 
peraon  an  action  when  his  death  had  been 
caused  by  wrongful  act.  Ortli  v.  Belgrade, 
87  Minn-  237,  91  N.  W.  843,  followed  in 
Senecal  v.  Weat  St.  Paul.  Ill  Minn.  253, 
120  N.  W.  826. 

It  is  argued  that  the  failure  to  receive 
notice  within  the  four  months  deprived  the 
city  of  an  opportunity  to  examine  into  the 
nature  and  cause  of  the  alleged  injury 
while  the  means  of  doing  so  were  availaUle, 
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thua  working  hardship.  It  may  be  ob- 
Mrred,  on  tlie  other  hand,  that  the  con' 
■tructioD  of  the  statute  contended  for  would 
strike  down  a  right  of  ai^tion  before  it  ac- 
crueB— if  that  w-ere  poasible. 

These  views  are  in  Hubstantial  accord 
with  an  opinion  filed  by  the  District  Court 
in  overruling  the  demurrer,  and  the  judg- 
ment will  tie  alllnned. 

All  the  Justices  concur. 


JAMES   R.   WOOLDRIDGE  et  al.,  Appts., 

O.  H.  SMITE,  Reept. 

(—  Mo,  — ,  147  S.  W.  1019.) 

Cemetery  —  prlTftte  bnrial  —  conver- 
ance  wllbout  restriction  —  effect. 
1.  The  conveyance  without  restriction  or 
establishment  as  a  private  burying  ground, 
as  provided  b;  statute,  of  a  parcel  of  land 
on  wbich  burials  have  taken  place,  de- 
stroys the  right  of  the  relatives  of  the  de- 
ceased to  protect  the  graves  from  desecra- 


Corpse  —  prescriptive  rlglit  to  bnrlsl. 

2.  No  prescriptive  right  which  will  de- 
scend to  heirs  can  be  acquired  bj  burying 
dead  Indies  in  private  grounds. 

(May  31,  1012.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Pettis  Coun- 
ty in  defendant's  favor  in  a  suit  to  enjoin 
the  disturbance  of  a  burying  ground.     Af- 

The   facts  are  stated  in  the  opinion. 

Mr.  George  F.   Iiongan  for  appellanta. 

Mr.  James  T.  Mont^mery,  for  re- 
spondent : 

There  can  be  no  dedicaticm  nsder  the 
common  law,  even  for  private  uses  publie 
in  their  nature,  where  the  enjoyment  is 
restricted  to  a  Hmited  part  of  the  public. 

S  Am.  &,  Eng.  Enc.  Law,  23,  note  8;  Todd 
v.  Pittsburg,  Ft.  W.  4.  C.  R.  Co.  10  Ohio 
St.  614;  Lake  Erie  A  W.  R.  Co.  v.  Whit- 
ham,  155  111.  514,  28  L.R.A.  612,  46  Am. 
St.  Rep.  355,  40  N.  E.  1014;  Methodist 
Episcopal  Church  v.  Hoboken,  33  N.  J.  L. 
13,  07  Am.  Dec.  608;  Coberly  v.  Butler, 
63  Mo.  App.  SS6. 

PlaintilTB  have  no  right  of  burial  in  said 
plot  of  ground,  either  by  grant  or  prescrip- 

2  Wasbb.  Real  Prop.  4th  ed.  301. 


As  to  character  of  estate  or  property  of 
owner  in  burial  lot,  see  note  to  Waldron's 
Petition,  67  L.H.A.  118. 

As  to  prescriptive  right  to  maintain  ■ 
public  nuisance,  see  note  to  Leahan  v.  Cocli- 
rane,  53  L.R.A.  891. 

The  title  to  an  easement  in  a  burial  lot 
may  be  acquired  by  prescription,  where  ad- 
verse possession  for  that  purpose  is  held 
for  the  statutory  period.  Hook  v.  .Toyce, 
94  Ky.  450,  2]   L.R.A.  08,  22  S.  W.  851. 

One  who  enters  upon,  sets  apart,  and  as- 
serts an  exclusive  riglit  to  a  plot  of  land 
as  a  family  burial  ground,  and  who  from 
year  to  year  for  a  series  of  years,  as  death 
in  his  family  occurs,  or  when  the  members 
of  a  friend's  family  die,  buries  them  on 
that  plot,  and  erects  monuments  to  mark 
the  spot  of  interment,  has  an  adverse  pos- 
eeasion  sufficient  under  the  statute  of  limi- 
tations to  give  title.  Moonev  v.  Cooledge, 
30  Aric.  640,  wherein  it  is  asi'd  that  in  such 
cases  neither  actual  reeideii.  upon  nor  con- 
tinuous occupancv  is  neceasary;  Conger  v, 
Weyant,  3  Sllv.  Sup.  Ct.  588,  28  N.  Y.  S. 
R.  745,  7  N.  Y.  Supp.  800;  El  Paso  v.  Ft. 
Dearborn  Nat.  Bank,  06  Tex.  406.  74  S.  W. 
21.  And  this  same  holding  is  recognized 
in  Illinois  Steel  Co.  v.  Billot,  109  Wis.  418. 
83  Am.  St.  Hep.  005,  84  N.  VV.  855,  SB  N. 
VV.  402. 

And  proof  in  an  action  of  ejectment  to 
recover  a  strip  of  land  conveyed  bv  a  deed 
40  L.R.A.(N.S.) 


defectively  executed,  showing  the  use  of  the 
land  as  a  burial  piot  for  some  twenty-one 
years  or  more,  the  interment  of  a  relative 
in  a  grave  partly  in  the  disputed  strip,  the 
erection  of  a  head  and  foot  stone  thereon, 
and  the  planting  of  trees  and  shrubbery 
around  the  other  sides  of  the  lot  for  from 
twelve  to  fourteen  years  prior  to  action, — 
justifies  the  defeod ant's  claim  to  title  to 
the  strip  by  adverse  possesaion.  Conger  v. 
Kinney,  42  N.  Y.  S.  R.  008.  16  N.  Y.  Supp. 
762. 

But  where  the  occupancy  of  the  plot  of 
land  for  burial  purposes  is  not  under  color 
of  title,  title  by  adverse  possession  will 
reach  no  further  than  the  Innd  actually  oc- 
cupied by  graves.  Mooney  v.  Cooledge,  30 
Ark.  640. 

And  while  possession  of  part. of  a  tract 
of  land  under  color  of  title  to  the  whole 
tract  is  possession  of  the  whole  tract  de- 
scribed in  the  deed,  the  possession  of  a  few 
feet  of  ground  by  a  grave  with  a  fence 
around  it,  in  a  small  tract  of  land  used  as 
a  general  burial  place,  will  only  establish 
title  by  prescription  to  the  spot  where  the 
grave  is  located.  Zirngibl  v.  Calumet  t  C. 
Canal  &  Dock  Co.  157  III.  430,  42  N.  E.  431. 

And  evidence  showing  that  the  plaintilfa 
ancestors,  husband,  and  children  were 
buried  in  the  burial  lot:  that  she  visited 
and  kept  it  in  good  condition  as  long  as  she 
lived  near  by,  and  left  some  one  in  charge 
when  she  was  away,  who  visitPd  it  fre- 
quently and  kept  it  in  good  condition;  and 
that  the   person   purchasing  the  land  more 
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GrBT«e,  P.  J.,  delirered  the  opinion  of 
tile  court: 

Bill  in  equitj  seeking  injunctive  relief. 
Plkintiffa  are  linntl  descendants  of  Powha- 
tan Wooldridge,  who  died  in  the  year  ISBS. 
The  bone  of  contention  ia  the  right  to  a 
tract  of  ground  10  bj  30  feet,  on  wliich  are 
the  graves  of  the  aaid  Powhatan  Woold- 
ridge,  his  wife,  and  several  of  hie  relative!. 

The  petition  chargeB  that  the  ptaintiffa 
"kre  and  have  been  for  more  than  twenty 
yeara  the  owners  and  in  poaseasion  oP'  tha 
tract  of  land  in  diapute.  The  petition  fur- 
ther avers  "that  said  tract  of  land  has 
been  for  more  than  twenty  years  used  ex- 
clusively as  a  family  burying  ground  by 
tbe  pljiintiffs  and  their  ancestors;  that  all 
the  graves  on  said  ground  have  been,  dur- 
ing alt  the  time  since  tbe  burial  of  said 
bodies,  inclosed  with  fences ;  and  these 
plaint iITb  have  been  in  peaceable  and  ad- 
verse poSBesaion  of  said  land  for  more  tlian 
twenty  yeara."  The  petition  .then  further 
proceeds:  "Plaintiffs  state  that  the  de- 
fendant owns  the  land  surrounding  and 
adjoining  to  the  aaid  tract  of  land  so,  as 
aforesaid,  described  aa  containing  the  bodies 
of  the  ancestors  and  relatives  of  these  plain- 
tiffs; that  these  plaintiffs  are  desirous  of 
inctoeing  with  a  substantial  fence  the  graves 
of  their  aaid  ancestors  and  relatives,  so  as 


to  prevent  them  from  the  intruaiona  and 
molestations  of  the  animals  and  beasts  that 

otherwise-  have  access  to  them.  PlaintiSi 
state  thst  the  defendant,  on  or  about  the 
day  of  March,  1907,  without  au- 
thority of  law  and  in  violation  of  the 
rights  of  these  plaintiffs,  removed  the 
fences  which  inclose  a  part  of  tha  aaid 
graves,  thereby  turning  said  graves  or  bur- 
ial placea  into  a  pasture  belonging  to  the 
defendant,  and  used  by  him  aa  a  hog  lot 
or  pasture;  that  defendant  threatens  and 
is  about  to  remove  the  fences  inclosing  the 
other  gravea  located  on  aaid  tract  of  land, 
and  denies  to  plaintifTs  the  right  and  privi- 
lege of  erecting  around  said  gravea  a  fence 
or  wall  inclosing  the  same;  that  plain- 
tiffs have  notified  the  defendant  of  their 
rights  in  the  premises,  and  warned  him 
to  desist  from  removing  the  said  fences, 
and  informed  him  that  they  would  erect 
around  said  graves  a  wall  or  fence  in- 
closing the  same.  But  the  defendant  re- 
fused to  permit  them  to  erect  said  wall  or 
fence,  and  threatens  to  remove  the  fence 
surrounding  the  remainder  of  said  grave*. 
Plaintiffs  atate  that  if  they  are  not  per- 
mitted to  erect  a  wall  or  fence  incloaing 
the  said  graves,  and  the  defendant  is  al- 
lowed to  remove  the  aaid  fencea  now  in- 
closing a  part  of  said  graves,  they  will  be 


than  ten  years  before  suit  promised  that 
"the  graveyard  would  never  be  troubled,"— 
disclosed  no  such  acts  of  control  and  pos- 
eeseion  as  could  ever  amount  to  adverse 
poaseeaion.  Bonham  v.  Loeb,  107  Ala.  804, 
18  So.  300. 

So,  evidence  that  merely  shows  that  the 
widow  of  the  testator,  to  whom  a  burial 
plot  was  devised,  took  possession  of  the 
plot  in  ISee  by  interring  the  body  of  her 
uuaband,  and  then  in  1812  disinterred  the 
body  and  deeded  the  plot  to  the  plaintiff, 
does  not  give  the 'plaintiff  title  to  the  plot 
by  adverse  posaeasion  in  1000.  Melggs  v. 
Hoagland,  60  App.  Div.  182,  74  N.  V.  Supp. 
234,  wherein  it  was  said:  "Even  if  it 
were  true  that  the  body  .  .  .  was  buried 
in  one  of  the  lots,  and  remained  there  there- 
after for  more  than  twenty  years,  and  that 
adverse  posaesaion  of  that  lot,  or  even  of 
the  whole  plot,  could  have  been  predii^atcci 
thereon,  .  .  .  still  this  adverse  posses- 
sion ended  when  the  body  was  removed, 
and  such  removal  was  more  than  twenty 
years  before  the  contract  for  the  a  ale  of 
the  property  to  the  defendant." 

In  Baker  v.  Oakwood,  123  N.  Y.  16,  10 
li-KA.  367,  25  N.  E.  312,  it  was  held  that 
a  purchase,  by  a  public  corporation  organ- 
ised in  perpetuity,  of  land  held  in  joint  ten- 
ancy, to  be  devoted  to  the  burial  of  the 
dead,  followed  by  inclosing,  improving,  and 
laying  out  in  such  manner  and  devotiiig  to 
such  use  as  is  utterly  inconsiHtent  with 
every  other  claim  of  title,  is  a  termiiT-ttion 
of  tde  joint  tenancy,  although  the  title  of 
40  L.R.A.(N.S.(  4 


the  corporation  Is  derived  from  one  only  of 
the  joint  tenants,  and  constitutes  such  an 
ouster  aa  will  give  title  by  adverse  poeees- 
sion   after  tbe  expiration   of  the  statutory 

Entering  into  possession  of  a  portion  of  a 
cemetery  lot  which  ia  inclosed,  by  one  claim- 
ing to  be  the  owner  of  such  portion,  and 
erecting  a  substantial  iron  fence  so  as  to 
divide  the  part  so  claimed  from  the  remain- 
ing 'part  of  the  lot,  is,  as  to  that  peculiar 
character  of  property,  an  act  showing  ad- 
verse possession  of  n  public  nature  totally 
irreconcilable  with  cotenancy,  and  amounts 
to  an  actual  ouster  of  others  claiming  to  bo 
tenants  in  common  with  the  poasessor. 
Roumillot  v.  Gardner,  113  Oa.  60,  E3  L.B.A. 
729,  38  8.  E.  382. 

One  who  buys  a  burial  lot  from  another 
not  expressly  authorized  by  the  owners  of 
the  land,  who  devoted  it  to  burial  purposes, 
to  sell  the  lot,  but  who  had  sold  lota  for  a 
number  of  years  with  the  owners'  knowl- 
edge, and  pays  a  part  of  the  purchase  money 
under  an  agreement  to  pay  the  balance  up- 
on the  production  and  delivery  of  the  deed, 
and  who  occupies  and  uses  the  lot  for  more 
than  twenty  years  as  a  burial  lot, — all 
the  while  keeping  the  lot  in  good  condition, 
— is  entitled  to  hold  until  the  production 
and  delivery  of  the  deed  to  tbe  lot,  even  if 
the  contract  is  executory;  and  if  the  con- 
tract is  not  executory,  his  title  by  adverse 
possession  is  complete.  Conger  v.  Tread- 
way,  132  N.  Y.  259,  30  N.  £.  SOS. 
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unprotected  and  exposed  to  the  raVBges 
and  deeecration  of  the  hogs  and  other  live 
stock  belonging  to  thia  defendant,  and  that 
the  injury  and  damage  to  plaLn,ti£Fg  will 
be  irreparable,  and  that  the  injur;  and 
damage  would  not  be  BUBceptible  of  com- 
penaation  in  damages,  and  that  plaintiffs 
are  without  an  adequate  remedy  at  Ian. 
Wherefore  plaintiffs  pray  tbat  the  defend- 
ant, his  agents,  servants,  and  employees, 
be  perpetually  enjoined  from  removing  any 
fence  or  wall  inclosing  said  graves,  and 
from  interfering  with  or  molesting  in  any 
way  these  plaintiffs  in  building  and  erect- 
ing a  wall  or  fence  inclosing  the  said  tract 
of  land  BO,  as  aforesaid,  described  contain- 
ing the  graves  of  the  ancestors  and  rela- 
tives of  these  plaintifTa,  and  for  such  otlier 
and  further  relief  as  to  the  court  shall 
seem  just  and  proper  in  the  premiaes." 

The  answer  is  (1)  a  general  ^lenial,  (2) 
the  statute  of  limitations  for  adverse  and 
continuous  poa  seas  ion  for  more  than  eigh- 
teen yeara,  and  (3)  that  plaintiffs  have  no 
rights,  either  in  law  or  equity,  bei^ause 
"said  plot  of  ground  has  never  been  set 
,  apart  according  to  law  for  a  family  burial 
pl.e.." 

Upon  trial  had,  plaintiffs  failed  to  get 
relief,  and  from  this  adverse  judgment 
bring  the  case  bere. 

The  facts  are  practically  undisputed. 
Powhatain  Woold ridge,  mentioned  supra, 
was  the  original  owner  of  a  farm  of  which 
the  amall  tract  in  dispute  was  a  part.  He 
is  the  father  and  grandfather  of  those 
buried  there,  nith  tlie  exception  of  one 
stranger.  There  are  some  nine  graves  in 
all.  There  were  no  tombstones;  but  there 
were  markers  of  common  field  stone,  and 
the  graves  were  fenced.  In  one  instance, 
three  graves  were  inclosed  within  a  picket 


Other 


grave 


atolj     ; 


closed  bj  rail  pens.  No  sign  distinguiahed 
one  grave  from  another.  The  laiit  inter- 
ment was  the  body  of  Jno.  M.  Wooldridge, 
a  eon  of  Powhatan,  in  about  1880.  The 
first  was  in  or  about  1850  or  1857. 

The  land  of  Powhatan  Wooldridge  went 
by  descent  to  his  children,  and  by  volun- 
tary partition  was  divided.  The  40  acres 
upon  which  these  graves  are  located  passed 
to  B.  daughter,  Elvira,  and  from  her  by 
deed,  without  reaervation,  to  a  son,  Jolin 
M.,  who  died  in  1880,  and  the  land  passed 
by  descent  to  his  children.  In  188B  the  chil- 
dren of  Jno.  M.  deeded,  without  reservation, 
the  land  to  defendant,  D.  H.  Smith,  who 
took  possession  in  March,  1S90,  and  baa 
been  in  continuous  possession  thereof  ever 
since.  Smith  did  not  know  of  the  grave- 
yard  at  the  time  of  his  purchase.  Such 
graves  were  obscured  by  brush  and  under- 
growtll,  M  that-  they  were  not  easily  dis- 
*0  L.R.A.(NA) 


c«rnible,  but  might  have  been  discovered 
by  examination  of  the  premiseB.  No  fixed 
tract  was  ever  marked  off  by  Powhatan 
Wooldridge  for  a  graveyard,  and  no  public 
road  touched  upon  the  tract,  although  there 
was  a  private  way  leading  to  it.  Since 
the  p oases sion  of  Smith,  plaintiffs  have 
never  been  permitted  to  exercise  any  con- 
trol over  the  ground  in  dispute.  Such  in 
brief  are  the  facts. 

1.  In  the  brief  filed  in  this  court,  the 
plaintiffs  undertake  to  plant  themBelves 
behind  tlie  case  of  Tmcy  v.  Bittle,  213  Mo. 
302,  112  S.  W.  4G,  15  Ann.  Caa.  187.  That 
case  was  written  with  care  after  a 
thorough  research  of  all  the  authorities. 
The  known  lax  methods  used  in  the  ear- 
lier daya  for  tbe  establishing  of  public 
burying  grounds  prompted  the  writer  to 
the  use  of  diligence  and  care  in  outlining 
the  doctrine  of  the  law  announced  in  tliat 
case.  But  that  case  is  not  this  cose.  We 
were  dealing  there  with  a  public  graveyard, 
and  not  with  a  private  graveyard,  as  these 
plaintiffs  in  their  petition  aver  this  one  to 
be.  In  the  Bittle  Case  we  held  (1)  that 
the  evidence  showed  that  the  land  in  dis- 
pute had  been  dedicated  to  a  public  use  by 
the  owner  thereof;  (2)  that  the  public 
could  acquire  an  interest  in  a  graveyard 
by  a  common-law  dedication,  as  well  as  by 
deed;  (3)  that  the  statutes  of  limitation 
had  no  bearing  upon  grounds  dedicated  to 
a  public  or  charitable  use,  and  that  a  ceme- 
tery was  such  a  use;  (4)  that  there  was 
no  abandonment  of  such  public  use,  so  long 
as  the  dead  remained  buried  therein,  and 
the  grounds  were  maintained  in  condition 
to  evidence  its  use;  (5)  that  mere,  ceasing 
to  bury  in  the  grounds  did  not  change  the 
chnracter  of  the  ubc,  bo  long  as  such  grounds 
ft^ere  kept  up  as  the  home  of  the  dend; 
(6)  that  parties  related  to  persons  bur- 
ied in  the  grounds  had  such  an  interest  in 
the  maintenance  of  a  public  use  that  they 
cnuld  Hue  to  protect  auch  uae;  and  (7) 
that  injunction  was  a  proper  remedy  to 
prevent  the  owner  of  the  fee  from  thwart- 
ing the  public  use  and  desecrating  the 
graves  of  the  dead  in  such  public  burying 
ground. 

This  case  does  not  avail  the  plaintiffs 
here  for  two  rcasona:  First,  they  do  not 
charge  tlie  graveyard  now  under  considera- 
tion to  be  a  public  graveyard.  They  aver 
it  to  be  a  private  burial  ground.  There- 
fore, by  their  pleadings,  they  have  not 
brought  themselves  within  the  beneficent 
rules  of  the  Tracy  Case.  Secondly,  their 
proof  fails  to  show  sucli  acts  by  the  elder 
Wooldridge  as  would  amount  to  a  common- 
law  dedication  of  any  particular  tract  of 
land  to  a  public  or  charitable  use,  and  the 
acceptance  of  the  same  by  the  public    When 
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the  conceded  facta  of  this  ease  are  fnlly 
meaHured  up,  it  ib  bccd  that  they  fall  far 
■hart  of  ahowing  a  dedication  to  publi 
aw.  An  eiamination  of  the  facts  tending 
to  show  a  dedication  in  the  Tracy  d&M, 
and  in  the  other  casea  cited  in  that  opin- 
ion, will  demonatrate  the  absence  of  the 
neceaaary  facta  in  th«  case  at  bar.  In  thia 
case  Wooldridge  marked  out  no  plot  of 
ground  for  a  burial  ground.  He  in  no  way 
attempted  to  segregate  a  burying  ground 
from  the  general  farm.  There  ia  practi- 
cally no  evidenee  of  a  dedication  to  the 
public,  or  of  an  acceptance  by  tbe  public. 
So  that  we  conclude  that,  both  by  pleading 
and  proof,  tbe  question  of  a  public  grave- 
yard is  not  in  this  case.  If  plaintiffs  have 
any  rights  in  tbe  premiaes,  they  must  be 
■ought  from   another  source. 

2.  One  theory  of  plaintiffa'  petitii 
aeema  to  be  that  there  was  established 
private  family  burying  ground;  and  that 
they,  as  relativea  of  tbe  dead  onea  buried 
therein,  have  a  right  to  enjoin  tbe  desecra- 
tion of  the  graves  therein.  We  think  the 
latter  proposition  may  be  conceded  as  good 
law.  In  other  words,  if  in  law  and  fact 
this  is  a  private  family  burial  ground, 
these  plaintiffs  are  not  without  remedy  to 
prevent  the  desecration  of  the  graves.  Is 
this  Buch  a  private  family  burial  ground, 
within  the  meaning  of  the  law,  aa  to  give 
the  plaintiffs  a  standing  in  equity?  Al- 
leged desecration  of  the  last  resting  place 
of  the  dead  always  appeals  strongly  to  the 
courts.  With  Arm  voice,  in  easea  wherein 
we  had  power  to  act,  this  court  has  cbided 
the  heartleaa  spirit  which  dared  such  a  dese- 
cration. Desecration  of  graves  is  a  heart- 
less act,  bespeaking  the  absence  of  hu- 
manity in  the  breast  of  the  desecrator. 
Gladly  would  the  courts  place  their  cor- 
recting hand  upon  tbe  heada  of  all  grave 
desecrators,  if  the  cold  law  in  many  cases 
did  not  stay  it.  In  some  cases  tbe  courts 
are  left  powerleaa,  and  this  seema  to  be  one 
of  them.  If  A  bury  his  wife  upon  his 
farm,  and  then  sells  the  farm  without  res- 
ervation, what  power  can  protect  that 
grave,  save  the  humane  heart  of  the  gran- 
tee in  the  deed  I  If  he  bury  his  whole  fam- 
ily there,  is  the  rule  different!  We  think 
not.  The  law  contemplates  two  classes  of 
graveyards,  public  and  private.  Buch  haB 
been  the  statute  law  of  this  state.  The 
first  kind  ve  consider  in  the  Tracy  Case, 
supra.  The  laJter  we  must  consider  here. 
There  is  no  such  thing  as  the  dedication  of 
property  to  private  use.  The  proprietor  of 
lands  can  dedicate  it  to  a  public  use;  and, 
if  there  is  an  acceptance  by  the  public, 
rights  are  acquired  therein  by  the  public. 
On  this  theory,  we  say  that  a  public  grave- 
j^rd  may  be  established  without  a  deed 
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from  the  original  owner.  Private  burial 
grounds,  however,  must  be  established  in  a 
different  way.  In  Missouri  we  have  B  stat- 
ute prescribing  the  method.  Section  1303, 
Hev.  Btat.  IQOS,  reads;  "Any  person  de- 
sirous of  securing  family  burying  ground 
or  cemeteiy  on  his  or  her  lands  may  con- 
vey to  the  county  court  of  tbe  county  in 
which  the  land  lies  any  quantity  of  land 
not  exceeding  one  acre,  in  trust  for  the  pur- 
pose above  mentioned,  tbe  deed  for  which 
to  be  recorded  within  six^  days  after  the 
conveyance;  and  such  grounds,  when  so 
conveyed,  shall  be  held  in  perpetuity  as 
burying  grounds  or  cemeteries  for  the  use 
and  benefit  of  the  family  and^  descendants 
of  the  person  making  such   conveyance." 

This  statute  waa  first  enacted  in  1SS7, 
and  bal  only  been  slightly  changed  by 
amendment.  The  lawmaking  power  real- 
ized that  a  Isndowner  could  not  dedicate 
property  for  such  use.  It  realized  that 
such  use  could  only  be  created  by  deed  or 
reservation  in  a  deed,  and,  so  impressed, 
provided  this  statutory  method  of  creat- 
ing Buch  a  use.  Under  our  statute,  we 
doubt  whether  a  family  burying  ground 
could  he  established  by  a  mere  reservation 
in  a  deed;  yet  we  need  not  decide  the 
point,  because  not  involved  here.  Such  a 
reservation,  of  course,  would  convey  the 
title  and  interest  reserved  to  the  parties 
for  whom  it  was  reserved,  and  in  this  way 
amounts  to  the  preservation  of  such  grounds 
as  a  graveyard.  But,  as  said,  this  question 
need  not  be  discuaaed. 

The  elder  Wooldridge  did  no  acts  to 
create  a  public  cemetery;  nor  did  he  es- 
tabliab  a  private  or  family  burying  ground 
in  the  manner  pointed  out  by  the  statute. 
He  at  all  times  was  possessed  of  the  fee, 
unhampered  by  any  act  of  his  in  the  prem- 
ises. By  this  we  mean  any  act  which  could 
be  legally  asserted  against  his  grantees, 
without  express  reservation  in  the  deeds  of 
conveyance.  No  such  reservations  appear. 
The  title  be  has  possessed  has  passed  to 
defendant.  The  statute  as  to  family  trary- 
ing  grounds  not  only  requires  a  deed,  but 
it  requires  the  record  of  such  instrument 
To  our  mind,  this  statutory  method  is  ex- 
clusive; and,  if  so,  there  is  no  family  bury- 
ing ground  in  which  plaintiffs  could  have 
any  legal  rights.  Tbe  statute  may  have 
a  double  purpose;  but  it  evidently  was  in- 
tended to  protect  a  subsequent  purchaser 
without  actual  notice,  by  requiring  the  deed 
creating  the  burial  ground  to  be  placed  of 

3.  Another    theory   argued   by   plaintiffs, 
and  perhaps  well  covered  by  their  petition, 
that   they   can   hold   posspsaion   by   pre- 
script ion.     This   presents   a   novel   propoat- 
.  support  of  it,  we  are  cited  to  • 
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Kentucty  c&se,  Hook  v.  Joyce,  S4  Ky.  460, 
21  L.R.A.  Se,  22  S.  W.  S61.  In  tbat  case 
one  Clark  was  the  owner  of  certain  land 
when  defendant'!  father  waa  buried  there. 
Iiater  hiB  brother  wai  buried  there. 
fendaut'B  mother  caused  tombstoncB  to  be 
placed  at  the  graves,  and  bad  the  i 
fenced.  Bbe  died  and  waa  buried  at  the 
same  place.  The  defendant  in  the  Hook 
Cbm  was  the  only  heir  at  law  of  the 
mother,  Lndnda  Joyce.  In  1847  the  city 
of  Paducah  acquired  the  land  upon  which 
these  graves  were  situated,  and  established 
a  cemetery.  The  city  platted  the  grounds 
into  lots,  and  sold  the  lot  upon  which 
fendanfs  father,  mother,  and  brother  n 
buried,  to  the  plaintiff.  Hook.  Hook  sued 
for  possession,  and,  under  peculiar  inetrue- 
tfons  from  the  lower  court,  loat  the  case, 
and  appealed  to  the  Kentucky  court  of  ap- 
peals, which  affirmed  the  judgment 
The  court  held  that  the  defendant's  mother 
had  an  easement  in  the  soil  which  had  been 
acquired  by  prescription,  which  easement 
could  not  be  defeated,  hut  passed  by  de- 
scent to  her  heirs  at  law.  The  court  fur- 
ther beld  that  the  possession  of  such  ease- 
ment was  held  by  virtue  of  the  burial  ol 
the  dead  therein,  with  properly  inscribed 
tombstones.  This  language  is  used:  "But 
the  question  arises:  What  is  the  nature 
and  extent  of  the  adverse  possession 
quired,  in  order  to  ulttmHtely  ripen  into  a 
title  to  an  easement  of  a  burial  loti 
seems  to  us  burial  of  the  dead  body  is 
only  possession,  when  claimed  and  known, 
necessary  to  ultimately  create  complete 
ownership  of  the  easement,  so  as  to  render 
it  inheritable.  And  as  long  as  it  is 
closed  as  a  burial  place,  or  even  without 
inclosure,  as  long  as  gravestones  stand, 
marking  the  place  as  a  burial  ground,  the 
possession  is,  from  the  nature  of  the  case, 
necessarily,  and  therefore  in  legal  contem- 
plation, actual  and  adverse  and  notorious. 
Moreover,  there  cannot  be  an  actual  ouster 
of  possession  by  an  intruder,  nor  running 
of  the  statute  of  limitation  in  his  favor, 
while  such  gravestones  stand  there,  indi- 
cating by  inscription  the  previous  burial 
of  another," 

Of  this  case  the  learned  annotator  of 
L.R.A  in  a  note,  says;  ■  "The  question 
In  the  above  case  is  a  peculiar  one,  and 
seems  to  be  without  c\aot  precedent."  We 
are  not  impressed  with  this  case.  Under 
the  head  of  "Cemeteries,"  8  Cyo.  716,  we 
And  this  statement:  "No  formal  deed  is 
necessary  to  confer  the  exclusive  right  to 
the  use  of  a  lot  in  a  cemetery  for  burial 
purposes.  Oral  permission  from  the  pro- 
prietors is  Buflicient."  An  examination 
of  the  authorities  cited  shows  much  di- 
versity of  opinion  upon  the  question  stated 
40  L.Il.A.(N.S,) 


Following  the  paragraph  above  quoted,  w« 
4nd  this  further  statement:  "The  title  to 
an  easement  of  a  burial  lot  may  be  ac- 
quired t^  prescription,  where  adverse  pos- 
session for  that  purpose  is  held  for  the 
statutory  period."  In  support  of  this  lat- 
ter doctrine,  the  Hook  Case,  supra,  is  cited. 
Following  this  ia  the  generally  conceded 
doctrine  as  to  cemetery  lota:  "The  pur- 
chaser of  a  lot  in  a  cemetery,  though  under 
a  deed  absolute  in  form,  does  not  take  any 
title  to  the  soil.  He  acquires  only  a  privi- 
lege or  license  to  make  interments  in  the 
lot  purchased,  eiclusively  of  others,  Bo  long 
as  the  ground  remains  a  cemetery.  Such 
privilege  or  license  is  subject  to  the  police 
power  of  the  state,  in  the  exercise  of  which 
not  only  future  interments  may  be  pro- 
hibited, but  the  remains  of  persona  there- 
tofore buried  may  be  removed.  Therefore 
when  by  any  lawful  authority  the  ground 
ceases  to  be  a  place  of  burial,  a  lot  holder's 
right  ceases,  except  for  the  purpose  of  re- 
moving remains  previously  buried."  Qo- 
ing  further  the  same  authority  says:  "A 
burial  lot  is  rt^rded  as  property  in  wbiefa 
title  may  in  most  cases  descend  to  heirs." 
It  must  be  remembered  that  these  gen- 
eral rules  have  reference  to  lots  in  estab- 
lished oemeteries.  To  our  mind,  there  is 
where  the  Kentucky  court  became  confused. 
At  the  date  of  the  action,  the  ground  was 
in  fact  a  cemetery;  and  if  it  were  not  for 
the  recited  facta  as  to  when  the  bodies  were 
buried  in  the  lot  in  question — t.  e.,  at  a 
time  prior  to  the  establishment  of  the  cenM- 
tery,  and  when  the  ownership  of  the  land 
was  in  Clark — we  can  sec  where  the  general 
rule,  above  quoted,  might  be  made  to  apply. 
But  from, the  vague  statement  of  the  facts 
in  the  opinion,  we  are  led  to  think  that 
the  court  intended  to  hold  that  an  ease- 
ment was  created  in  favor  of  Lucinda  Joyce 
upon  the  land  by  the  burial  of  the  bodies 
therein  and  the  continued  use  of  the  lot 
in  that  way  for  the  prescriptive  time  of 
Gftecn  years.  If  by  the  opinion  it  is  meant 
to  be  beld  that  the  prescriptive  term  began 
when  Clark's  land  was  invaded,  we  cannot 
agree  to  the  doctrine.  It  may  be — a  ques- 
'.ion  we  do  not  decide,  because  outside  of 
the  case  in  hand — that  if,  after  the  Pa- 
ducah cemetery  was  platted,  persons  had 
buried  their  dead  in  a  certain  lot,  and  the 
graves  were  readily  discernible,  and  this 
use  had  continued  for  the  prescriptive  term. 
then  a  aubeequent  purchaser  of  the  lot, 
who,  under  the  general  rule  of  law,  only 
purchased  a  right  or  privilege  to  bury  in 
the  lot,  might  he  precluded  from  the  pos- 
lion  of  the  lot  by.  the  holder  of  the  pre- 
:ptivc  use.  This  assumed  case  is  not 
the  Hook  Case  as  we  understand  Itj  nor 
it  the  case  at  bar, 
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Whilst  the  tenn  "eMement"  might  b«  ap- 
plied properlj  to  a.  lot  in  an  eatabliahed 
cemeterj,  becauBS  of  the  peculiar  character 
of  the  holding  of  Buch  property,  can 
term  be  applied  to  a  tract  of  ground  carved 
out  of  a  farm,  upon  which  a  grave  has  been 
dug  and  uaedT  Can  the  tenn  "easonent!' 
be  used  to  applj  to  a  amall  area  occupied 
by  a  grave  or  graves  outside  of  anf  burial 
ground,  either  public  or  familyl  Our  etat- 
ntes  only  recognize  two  kindi  of  burial 
founds;  i.  e.,  public  and  family  burial 
groundi.  If  tbe  gravea  in  question  in  this 
case  were  in  either  a  public  or  family  bur- 
ial ground,  as  such  burial  grounds  are  de- 
flned  bj  the  law,  there  would  be  no  ques- 
tion of  plaintiffs'  right  to  relief.  But  have 
they  a  status  under  the  facta  here  I  Broad- 
ly speaking,  an  easement  contemplates  a 
dominant  and  a  subservient  Estate.  Gx- 
eluding  from  view  the  fact  that  the  pos- 
sessory right  to  a  lot  in  a  cemetery  is  de- 
nominated by  some  writers  as  an  easement 
which  is  inheritable,  and  going  to  the  stat- 
QH  of  the  plaintiffs  in  the  case  at  bar, 
what  interest,  estate,  or  right  have  they 
to  any  part  of  their  grandfather's  land, 
which  has  parsed  by  inheritance  or  deed 
to  the  defendantT  That  they  have  no  title 
or  interest  in  the  fee  is  clear.  Can  it 
■aid  that  they  have  an  easement  in  i 
land  by  prescription  r     We  think  not. 

In  J4  Cyc.  p.  USD,  the  essential  elements 
of  an  easement  are  thus  stated.-  "Tbe 
essential  qualities  of  easement  are: 
They  are  incorporeal;  (2)  tliey  are  imposed 
upon  corporeal  property,  and  not  upon  the 
owner  of  it;  (3)  they  confer  no  right  to  a 
participation  in  tbe  prolits  arising  from 
such  property;  (4)  they  are  Imposed  for 
the  benefit  of  corporeal  property;  (S) 
there  must  be  two  distinct  tenements — the 
dominant,  to  which  the  right  belongs,  and 
the  aervient,  upon  which  the  obligati 
rests.  In  order  to  constitute  an  easement, 
there  must  be  two  estates,  the  one  giving 
and  the  other  receiving  the  advanta)^, 
denominated,  respectively,  tbe  servient  and 
the  dominant  estates," 

The  right  to  bury  in  a  given  tract  of 
land  is  not  a  right  "imposed  for  the  benefit 
of  corporeal  property."  In  such  cose  there 
is  no  such  thing  as  a  dominant  estate  to 
which  the  easement  right  can  attach.  The 
mere  right  to  bury  upon  a  tract  of  land  in 
no  sense  fills  the  general  definition  of  the 
term  "easement." 

But  we  have  what  is  recognized  In  tbe 
law  as  rights  or  easements  in  gross.  These 
are  rights  which  rest  upoii  lands  in  favor 
of  a  person  or  individual,  and,  of  course. 
there  is  no  dominant  estate.  But  rights 
or  easements  of  this  character  are  not 
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usually  assignable;  nor  do  they  pass  I^ 
descent.     14  Cyc.  p.   1140. 

Viewing  the  law  of  easements  from  all 
angles,  we  can  see  no  remedy  for  these 
plaintiffs.  There  is  no  easement  appur- 
tenant, because  no  dominant  estate.  If  a 
right  or  easement  in  gross,  it  would  not 
pass  by  descent;  and  hence  plaintiffs  have 
no  standing. 

We  have  held  that  one  having  relatives 
buried  in  a  public  graveyard  can,  in  equity, 
prevent  tbe  desecration  of  their  graves. 
This,  however,  is  on  the  theory  that  the 
land  has  been  dedicated  to  a  public  use, 
and  any  interested  party  has  a  right  to 
protect  suofa  public  use.  On  the  other 
hand,  if  the  graves  ware  in  a  family  bury- 
ing ground,  then  the  rights  of  the  parties 
to  protect  the  graves  are  secured  by  the 
terms  of  the  deed  required  to  he  executed 
and  spread  of  record.  Rev.  Stat  1909, 
g  J303.  But  where  neither  of  these  condi- 
tions exist,  we  can  see  no  remedy.  If  it 
can  be  said  that  the  Hook  Case  from  our 
Bister  state  holds  that  tbe  placing  of  a 
body  in  a  grave  upon  the  land  of  another, 
and  permitting  it  to  remain  tbere  for  the 
prescriptive  term,  creates  an  easement  by 
prescription,  which  easement  will  descend 
to  the  legal  heirs  for  all  time,  then  we  do 
not  agree  to  the  doctrines  of  that  case. 
The  bill  in  this  case  avers  that  defendant 
has  denied  plaintiffs  all  rights,  except  the 
right  to  remove  the  bodies.  Of  this  right 
they  had  better  avail  themselves.  To  them 
it  may  seem  harsh  that  they  cannot  be 
permitted  to  inclose  the  graves  of  their 
forefathers,  to  the  end  that  their  dust 
might  rest  in  peace.  So  it  seems  harsh  to 
us;  but  the  harshness  is  not  of  our  mak- 
ing. Defendant  is  standing  upon  the  cold 
law,  and  thst  we  must  give  him,  il  he 
asks  and  insists.  It  is  not  the  humane 
idea  wbicli  adjudicates  the  rights  here  in- 
volved, but  the  cold  law  as  demanded  by 
defendant.  Under  the  law,  we  see  no  rem- 
edy for  plaintiffs,  and  with  regrets  we  so 

Let  tbe  judgment  be  affirmed. 
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GUS  W.  KEISEL,  Appt. 

(6B  Wash.  686,  124  Pac.  137.) 

Itfnnlclpal  corporation  —  power  to  pro- 
hibit treating  in  saloons. 
1.  Authority    to    forbid    treating    In    sa- 
loons is  conferred  upon  a  municipal  corpjdn^ 
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the  gelling  and  giving  awM  of  intoxicating 
liquorH,  and  to  make  reguIationB  neceasary 
for  the  preservation  of  peaw  and  good  or 
der  withiD  ita  limits. 

Intoxicating    liquor   —    prohibition    of 
treating  —  charter  anthorlty, 

2.  An  ordinance  forbidding  the  keeper  of 
a  saloon  to  permit  liquor  to  be  bought  by 
one  person  and  drunk  b;  another  in  bis 
place  of  business  is  not  so  unreasonable  as 
not  to  be  within  the  provisions  of  a  char- 
ter empowering  the  municipality  to  regulate 
the  selling  and  giving  away  of  intoxicating 
liquors,  and  making  regulations  necessary 
for  the  preservation  of  peace  and  good  or- 
der within  its  limits. 

Same  —  Inherent  right  to  tre&t  —  power 
to  remove. 

3.  There  is  no  inherent  right  in  a  pur- 
chaser of  intoxicating  liquor  to  offer  it  to 
another  in  a  saloon  as  an  act  of  hospitality, 
which  cannot  be  taken  away  under  the  po- 
lice power  of  the  state. 

Manlclpal   corporation  —  ordinance  ^ 
forbidding  treating  —  amendment. 

4.  An  ordinance  forbidding  treating  tn 
saloons  is  not,  because  it  makes  regulations 
and  restrictions  upon  the  sale  of  intoxicat- 
ing liquor,  an  amendment  to  existing  ordi- 
nances regulating  such  traftic,  so  that  it 
must  be  passed  as  an  amendment  rather 
than  as  an  original  ordinance. 
Intoxicating  liquor  —  forbidding  treat- 
ing —  due  procese  of  law. 

6.  The  keeper  of  a  saloon  is  not  deprived 

of  his  property  without  due  process  of  law 

or  of  the  equal  protection  of  the  laws,  be- 

'    cause  he  is  made  punishable  for  permitting 

treating  in  his  place  of  business,  while  the 

Girsons  purchasing  the  liquor  are  not  ptm- 
hed  for  doing  the  treating. 

(June  e,  1S12.) 

APPEAL  by  defendant  from  a  judg- 
ment of  the  Superior  Court  for  Pierce 
County  convicting  him  of  selling  intoxicat- 
ing liquors  in  violation  of  an  ordinance 
prohibiting  treating   in   saloons.     Afllrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SnlllTan  A  Christian  and  Leo 
A  Fiaskett  for  appellant. 

Messrs.  T.  L.  Stiles,  F.  R.  Baker,  and 
P,  M.  Carnahan,  for  respondent: 

The  city  had  the  right  to  regulate  the 
selling    or    giving    away     of    intoxicating 

Bt.  Louis  T.  Howard,  110  Mo.  41,  41  Am. 
St.  Rep.  630,  24  8.  W.  770;  Rochester  v. 
West,  104  N,  Y.  510,  63  L.R.A.  548,  79 
Am.  St.  Rep.  «G0,  68  N.  E.  B73;   Richards 


T.  Bayonne,  61  N.  J.  L.  496,  30  Atl.  70S; 
People  ex  ret.  Morrison  v.  Cregier,  138  III. 
401,  28  N.  E.  812;  Higgins  v.  Mitchell 
County,  B  Kan.  App.  314,  61  Pae.  7Zi  Vin- 
son V.  Monticello,  US  Ind.  103;  IB  K.  E. 
734;  State  v.  Adanuon,  14  Ind.  296;  Wil- 
liams T.  SUte,  48  Ind.  306;  Chicago  Padi- 
ing  k  Provision  Co.  v.  Chicago,  83  III.  221, 
30  Am.  Rep.  546;  Ferry  v.  Salt  Lake  City, 
7  UUh,  143,  11  L.R.A.  446,  25  Pac  739, 
998;  Black,  Intoxicating  Liquors,  1  227; 
Crowley  v.  Christensen,  137  U.  8.  66,  34- 
L.  ed.  620,  11  Sup.  Ct  Rep.  13. 

Parker,  J.,  delivered  the  opiaion  of  the 

This  defendant,  being  the  proprietor  of 
a  saloon  situated  in  the  city  of  Tacoma,  in 
which  he  was  licensed  by  the  city  to  sell 
intoxicating  liquors,  was  ehaj-ged  witli  sell- 
ing intoxicating  liquor  ia  his  saloon  to 
one  person  to  be  drunk  on  the  premises  by 
another  person,  in  violation  of  tite  follow- 
ing ordinance  of 'the  city: 

An  ordinance  to  regulate  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Tacoma  by 
the  prohibition  of  treating,  and  to   pro- 
vide a  penalty  for  the  violation  thereof. 
Be  it  ordained  by  the  city  of  Tacoma: 
Section  1.  Every   licensed   saloon   in   tba 
city   of  Tacoma  shall  be  conducted  on  the 
plan  of  'No  Treating;'  and  every  owner  of 
any  such  saloon  shall  poet  and  keep  posted 
in   a  conspicuous   place   within  the   bar  of 
such  saloon  a  white  placard,  on  which  shall 
be   printed   in   black   letters   not   less  than 
three  (3)  inches  high,  the  words,  "No  Treat- 
ing Saloon.' 

Sec.  2.  It  shall  be  unlawful,  for  tin 
owner  of  any  licensed  saloon  in  the  city  of 
Tacoma,  or  any  agent,  servant,  or  employee 
of  such  owner,  to  sell  any  intoxicating 
liquor  to  any  person  to  be  drunk  on  Um 
premises  by  any  other  person,  or  to  deliver 
to  any  person,  other  than  the  one  buying 
the  same,  any  intoxicating  liquor  to  be 
drunk  on  the  premises. 

Sec.  3.  Every  owner,  or  agent,  servant, 
or  employee  of  such  owner,  of  a  licensed 
saloon  in  the  city  of  Tacoma,  who  shall 
violate  any  of  the  provisions  of  this  ordi- 
nance, shall,  upon  conviction  thereof,  be 
flned  in  any  sum  not  exceeding  $100. 
Ordinance  No.  4386. 

Having  been  tried  and  convicted  in  tbe 
police  court  of  the  city,  he  appealed  there- 


Note. —While  the  prohibition  of  treating 
has  been  quite  generally  discussed  and  advo- 
cated as  a  temperance  measure,  Tacoua  v. 
Keibel  appears  to  be  the  only  case  involv- 
ing an  attempt  to  put  such  a  policy  into 
law.  However,  social  treating  has  some- 
40  L.R.A.(N.S.) 


times  been  prosecuted  as  an  offense  under 
genera!  laws  regulating  the  sale  or  furnish- 
ing of  intoxicating  liquors,  and  such  cases 
are  collected  in  a  note  to  People  v.  Peterson, 
21  L.R.A.(N.S.l    134. 
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from  to  tbe  inperior  court  for  Pierce  com 

tj,  where  he  w«»  again  convicted,  froi 
which  last  conviction  he  has  appealed  t 
this  court.  The  questions  raised  upon  thi 
appeal  relate  only  to  the  validity  of  the 
ordinance;  the  principal  contention  being 
that  it  is  void  for  want  of  power  in  the 
citf  to  enact  it  Tacoma  ii  a  citj  of  the 
first  class,  having  more  than  20,000  Inhabi- 
tants, and  as  such  has  framed  and  adopted 
»  charter  for  its  own  government  in  pur- 
suance of  §  10,  art.  11,  of  the  state  Con- 
stitution, and  the  act  of  the  legislature  of 
1S90  commonly  called  the  "enabling  act" 
(Laws  1890,  p.  215;  Kem.  t  Bal.  Code, 
I  7494,  and  following).  Section  6  of  that 
act,  being  g  7S0T  of  Rem.  &  Bal.  Code, 
provides:  "Any  such  city  shall  have  power: 
.  .  .  (32)  to  regulate  the  selling  or  giv- 
ing away  of  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquors ;  Provided, 
that  no  license  shall  be  granted  to  any 
person  or  persons  who  shall  not  first  comply 
with  the  general  laws  of  the  state  in  force 
at  the  time  the  same  is  granted;  (33)  to 
grant  licenses  for  any  lawful  purpose; 
.  .  .  (34)  to  regulate  the  carrving  on 
within  its  corporate  limits  of  occupations 
which  are  of  such  a  nature  as  to  affect  the 
public  health  or  the  good  order  of  said  city, 
or  to  disturb  the  public  peace,  and  which 
are  not  prohibited  by  law;  and  to  provide 
for  the  punishment  of  all  persons  violating 
such  regulations,  and  of  all  personi  who 
koowingly  permit  the  same  to  be  violated 
in  any  building  or  upon  any  premises  owned 
or  controlled  by  them;  .  .  .  (3B)  to 
provide  for  the  punishment  of  all  disorder- 
ly conduct  and  of  all  practices  dangerous  to 
pnblic  health  or  safety,  and  to  make  all 
regulations  necessary  for  the  preservation 
of  public  morality,  health,  peace,  and  good 
order  within  its  Jimits,  and  to  provide  for 
the  arrest,  trial,  and  punishment  of  all 
persons  charged  with  violating  any  of 
the  ordinances  of  said  city;  but  such 
punishment  shall  in  no  case  exceed  the  pun- 
ishment  provided  by  the  laws  of  the  state 
for  misdemeanors."  The  city  charter  pro- 
vides for  the  exercising  of  these  powers  by 

It  is  argued  by  counsel  for  appellant  that 
the  powers  given  to  the  city  by  the  provi- 
sions of  the  enabling  act  above  quoted  do 
not  confer  upon  it  the  power  of  prohibition 
of  tbe  liquor  traffic,  and  that  the  validity 
of  tbe  ordinance  can  be  sustained  only  upon 
the  theory  that  the  city  passesBes  the  power 
of  prohibition.  The  authorities  cited  by 
counsel  seem  to  sustain  the  view  that  tbe 
power  of  absolute  prohibition  is  not  con- 
ferred by  the  power  to  regulate  only,  which 
apparently  is  the  extent  of  the  power  given 
bv  the  language  of  the  enabling  act.  Black, 
to  L.R.A.(N.S.) 


Intoxicating  Liquors,  S  227;  Woollen  &  T. 
Intoxicating  Liquors,  g  2TS.  This  is  con- 
ceded to  be  the  law  by  counsel  for  the  city, 

and  they  do  not  contend  that  the  city  pos- 
sesses the  power  from  any  other  source. 
So,  we  need  not  further  concern  ourselves 
with  the  question  of  the  city's  power  of 
absolute  prohibition;  which  power,  if  ex< 
isting,  would  seem  to  conclusively  support 
the  ordinance  so  far  as  the  city's  power  to 
enact  it  is  concerned.  We  will  therefore 
discuss  the  question  from  the  viewpoint  of 
the  grant  of  power  by  the  terms  of  the 
enabling  act,  expressing  no  opinion  as  to 
what  power  of  prohibition  the  city  may 
possess,  by  virtue  of  the  constitutional  pro- 
visions enabling  it  to  frame  its  own  charter 
and  to  enforce  local  police  regulations,  the 
extent  of  its  power  from  that  source  not 
being  here  discussed  by  counsel. 

The  problem  for  our  solution  then  is, 
Does  tbe  power  "to  regulate  the  selling  or 
giving  away  of  intoxicating  ...  li- 
quors," taken  in  connection  with  the  power 
to  license  and  the  power  to  ordain  police 
regulations  as  conferred  by  the  provisions 
of  the  enabling  act  above  quoted,  give  to 
the  city  the  power  to  regulate  the  liquor 
traffic  in  tbe  manner  provided  by  this 
ordinance  r 

We  are  first  confronted  by  tbe  fact  that 
the  ordinance  does  in  a  measure  restrain 
and  prohibit  the  disposition  of  Intoxi- 
cating liquor,  and  this,  it  is  insisted, 
amounts  to  more  than  regulation  as  that 
term  is  used  in  the  enabling  act.  The  word 
"regulate"  seems  to  necessarily  imply  some 
degree  of  restraint  and  prohibition  of  acts 
usually  done  in  connection  with  the  thing 
to  be  regulated.  It  negatives  the  idea  that 
all  acts  which  would  ordinarily  be  per- 
formed in  connection  therewith  may  be  so 
performed  without  any  restraint  or  pro- 
hibition whatever;  and  it  seems  to  neces- 
sarily follow  that  some  restraint  upon  the 
sale  and  giving  away  of  liquor,  as  well  as 
upon  other  acts  in  the  conduct  of  the  busi- 
which  do  not  directly  pertain  to  the 
disposition  of  the  liquor,  must  fall  with- 
this  power.  In  Black  on  Intoxicating 
Liquors,  at  g  22T,  that  learned  author, 
commenting  upon  the  distinction  between 
the  power  to  re):^late  and  the  power  to  pro- 
hibit, adds:  "But  true  regulation  of  the 
sale  of  intoxicants  is  not  inconsistent  with 

partial  or  qualified  prohibition."  Justice 
Martin,  speaking  for  the  court  of  appeals 
of  New  York  in  Rochester  v.  West,  184 
N.  Y.  610,  63  L.R.A.  648,  70  Am.  St.  Rep. 
669,  68  N.  E.  6T3,  says:  "To  regulate  is  to 
govern  by,  or  subject  to,  certain  rules  or 
restrictions.  It  implies  a  power  of  restric- 
tion   and    restraint,    not    only    as    to    the 
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but  also  aa  to  the  erection  in  or  upon  which 
tlie  bUBineea  ie  to  be  conducted."  In  Prove 
City  V.  Shurtliff,  4  Utah,  IE,  5  Pac.  302. 
in  construing  tlie  power  of  the  citj  to 
regulate  under  a  grant  of  power  which  was 
held  not  to  give  the  city  the  power  to  en- 
tirely prohibit,  the  court  observed:  "Under 
this  statute,  the  power  to  license,  regulate, 
or  restrain  is  not  questioned,  and  this 
power  implies  the  power  of  partial  prohibi- 
tion to  incumber  the  sale  with  conditions 
■nd  limitations,  to  hinder  and  prevent  in 
degree,  and  to  prescribe  reasonable  rules 
by  which  the  sale  of  intoxicating  liquors 
to  persons,  and  at  places,  is  to  be  governed, 
to  the  end  that  the  abuse  to  which  they 
are  obviously  liable  may,  at  least  in  degree, 
be  prevented."  In  the  following  cases  where 
the  power  to  regulate  or  a  general  welfare 
clause  only  was  involved,  ordinance  regu- 
lations were  held  valid  which  in  a  measure 
restrained  and  prohibited  tlie  diBpoaition 
of  intoxicating  liquor.  RichaiMs  v.  Bay- 
onne,  61  N.  J.  L.  498,  39  Atl.  708 :  Morris 
T.  Rome,  10  Ga.  632;  Baton  Rouge  v. 
Butler,  118  La.  73,  42  So.  650;  State  ex  lel. 
Howie  V.  Northfleld,  94  Minn.  81,  101  N, 
W.  1063;  Monroe  v.  Lawrence,  44  Kan. 
607,  10  L.R.A,  S20,  24  Pac.  1113;  Ex  parte 
Hayes,  OS  Cal.  655,  20  L.R.A.  701,  33  Pac. 
337;  People  v.  Case,  163  Mich.  S8,  18 
L.R.A.(N.S.J  657,  116  N.  W.  558.  From 
these  authorities  and  others  which  could 
be  cited,  it  seems  clear  to  us  that  the  mere 
fact  that  the  ordinance  in  some  measure 
prohibits  the  sale  aiid  giving  away  of  in- 
toxicating liquors  in  licensed  saloons  in  the 
city  does  not  render  the  ordinance  in- 
valid because  of  lack  of  power  to  enact 
it;  since  a  limited  degree  of  prohibition  is 
apparently  one  of  the  methods  of  regu- 
lating the  liquor  traRlc  recognized  by  law. 
This  seems  to  reduce  our  problem  to  the 
question  of  the  reasonableness  of  the  ordi- 

In  considering  the  question  of  the  rea- 
sonableness of  the  ordinance,  we  must  re- 
member that  we  are  here  dealing  with  a 
general  welfare  power,  tt^ther  with  the 
specifically  granted  power  of  licensing  and 
regulating  the  selling  and  giving  away  of 
intoxicating  liquors.  It  is  argued  that  the 
provisions  of  tlie  ordinance  are  so  unusual 
that  we  cannot  assume  that  the  legislature 
contemplated  a  regutation  of  this  nature  by 
the  language  of  the  enabling  act  above 
quoted,  which  is  general  only,  and  leaves 
the  nature  and  extent  of  the  regulations 
which  the  city  may  make  undefined.  It 
is  true  that  no  ordinance  of  any  municipal- 
ity, no  statute  of  any,  state,  nor  any  de- 
cision of  the  courts,  has  come  to  our  notice 
involving  a  prohibition  against  treating, 
though  counsel  for  appellant  say  in  their 
40  L.R,A.(N.S.) 


brief  tliat  antitreating  laws  did  exist  for 
a  short  time  in  the  states  of  Wiscoosin 
and  Nevada;  and  they  call  our  attention 
to  the  doubts  expressed  by  Professor  Tted- 
inau  in  his  work  on  Limitations  of  Police 
Power  at  page  155,  where,  referring  to 
these  statutes,  he  says:  "These  r^p^lations 
are  open  to  the  constitutional  objections 
of  a  deprivation  or  restraint  of  liberty,  in  a 
case  in  which  no  right  has  been  invaded." 
We  are  not  cited  to  the  volumes  where 
tlietie  laws  may  be  found,  nor  advised  of 
their  exact  nature.  If  they  prohibited  the 
giving  to  another  of  liquor  as  an  act  of 
hospitality  under  any  and  all  circum- 
stances, and  were  restrictions  upon  all  such 
acts  wherever  committed,  independent  of 
the  regulation  of  the  disposition  of  intoxi- 
cating liquor  as  a  business,  there  might  be 
some  plausible  argument  to  support  that 
learned  author's  suggestion  touching  their 
constitutionality.  But  we  think  it  hardly 
likely  that  he  intended  to  express  the  opin- 
ion that  the  police  power  is  sot  sufficient  to  ' 
support  a  prohibition  against  treating  in 
places  licensed  for  the  aale  of  intoxicating 
liquors.  It  is  inconceivable  that  the  police 
power  will  not  support  any  and  every  ref- 
lation and  restraint,  when  it  will  support 
absolute  prohibition.  The  question  here,  how- 
ever, is  not  one  of  constitutionality,  or  the 
right  of  the  legislature  to  itself  make  such 
a  regulation  or  grant  tlie  power  to  make 
it  to  a  municipality.  But  the  question  is, 
Is  this  ordinance  so  unreasonable  as  not 
to  come  within  the  power  granted  to  the 
city  of  Tacomat  Now  the  mere  fact  that 
this  is  seemingly  a  new  and  unusual  regu- 
lation is  not  conclusive,  ncr  do  we  think 
it  is  even  a  very  persuasive  argument 
against  the  reasonableness  of  the  ordinance. 
Every  restriction  upon  the  liquor  traffic 
had  a  beginning  somewhere  at  some  time. 
It  was  only  by  the  awakening  conscience 
of  the  race  that  the  evils  of  the  liquor 
traffic  became  recognized  to  the  extent  that 
it  has  become  regarded  as  a  proper  sub- 
ject of  control  under  the  police  power. 
Under  the  old  common  law  a  person  was  as 
free  to  engage  in  the  disposition  of  liquor 
as  a  business  as  he  was  to  engage  in  any 
other  business.  In  Woollen  and  Thornton 
on  the  Law  of  Intoxicating  Liquors,  at 
S  323,  the  beginning  of  these  regulations 
in  England  is  interestingly  mentioned  at 
follows;  "It  is  true  that  brothels  and  gam- 
ing houses  were,  at  common  law,  under  all 
circumstances  held  to  be  nuisances,  but 
ale  houses  and  other  places  in  which  intoxi- 
cating liquors  were  sold  to  be  drunk  were 
not  so  held  or  regarded  unless  they  became 
disorderly,  and  in  such  cases  it  was  not 
the  mere  sale  of  the  liquors  which  consti- 
tuted them  nuisances,  but  it  was  the  dii- 
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orderly  coaduct  tberein;  or,  in  other  words, 
the  disorderly  manner  in  which  they  were 
conducted  or  kept,  and  in  auch  cbbcb  it 
wan  iromateriBl  whether  tlie  keepers  there- 
of were  licensed  or  unlicensed.  The  first 
general  statute  restricting  and'  regulating 
the  keeping  of  ale  houses  and  tippling 
bouses  was  passed  bj  the  British  Parlia- 
ment in  1552,  and  was  the  act  of  the  Fifth 
and  Sixth  Parliament  of  Edward  VI.  This 
statute  constitutes  chapter  25,  p.  3Q1,  of 
the  English  Statutes  at  Large,  1540  to 
1592.  The  preamble  to  this  statute  de- 
clares: 'For  as  much  as  intolerable  hurts 
and  troubles  to  the  commonwealth  of  this 
realm  doth  daily  grow  and  increase  through 
such  abuses  and  disorders  as  are  had  and 
used  in  common  ale  houses  and  other  houses 
called  tippling  houses,  it  is  therefore  enact- 
ed bj  the  King,  our  sovereign  lord,'  etc. 
At  common  law,  prior  to  the  passage  of 
this  statute,  anj  person  had  the  right, 
without  a  license,  to  keep  and  maintain  ale 
houses  and  tippling  houses.  Such  business 
was  not  regarded  as  a  public  offense,  but 
was  considered  and  held  to  be  a  means 
of  livelihood  which  one  was  free  to  follow." 
The  modem  conception  of  the  legal  status 
of  the  liquor  traffic  in  tlie  United  States  is 
clearly  expressed  by  Justice  Field  speaking' 
for  the  Supreme  Court  of  the  United  States 
in  Crowley  v.  Christeneen,  137  U.  B.  Be, 
91,  34  L.  ed.  620,  623,  11  Sup.  Ct.  Rep. 
13,  16,  as  follows:  "By  the  general  con- 
currence of  opinion  of  every  civilised  and 
Christian  community,  there  are  few  sources 
of  crime  and  misery  to  society  equal  to 
the  dramshop,  where  intoxicating  liquors 
in  small  quantities,  to  be  drunk  at  the 
time,  are  sold  indiscriminately  to  all  par- 
ties applying.  The  statistics  of  every  state 
show  a  greater  amount  of  crime  and  misery 
attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons; 
than  to  any  other  source.  The  sale  of  such 
liquors  in  this  way  has  therefore  been,  at 
all  times,  by  the  courts  of  every  state, 
considered  as  the  proper  subject  of  legis- 
lative regulation.  Not  only  may  a  license 
be  exacted  from  the  keeper  of  the  saloon 
before  a  glass  of  his  liquors  can  be  thus 
disposed  of,  but  rcGtrictions  may  be  imposed 
as  to  the  class  of  persons  to  whom  they 
may  be  sold,  and  the  hours  of  the  day  and 
the  days  of  the  week  on  which  the  saloons 
may  be  opened.  Their  sale  in  that  form 
may  be  atoolutelj  prohibited.  It  is  a  ques- 
tion of  public  expediency  and  public  mor- 
ality, and  not  of  Federal  law.  The  police 
power  of  the  state  is  fully  competent  to 
regulate  the  business. —  to  mitigate  its 
evils  or  to  suppress  it  entirely.  There  is 
no  inherent  rigjit  in  a  citizen  to  thus  sell 
intoxicating  liquors  by  retail.  It  is  not  a 
40  L.R.A.[K.S.) 


privilf^  of  a  citiien  of  the  atate  or  of  a 
citizen  of  the  United  States.  As  it  is  a 
business  attended  with  danger  to  the  com- 
munity, it  may,  as  already  said,  be  entirely 
prohibited,  or  be  penuittod  under  such  con- 
ditions as  will  limit  to  the  utmost  its 
evils."  So  far  as  the  rights  of  appellant 
are  concerned,  we  are  not  able  to  see  that 
the  restraint  placed  upon  his  disposition  of 
intoxicating  liquor  in  his  licensed  saloon, 
by  this  ordinance,  is  any  different  in  prin- 
ciple from  the  municipal-ordinance  regu- 
lations, amounting  in  some  degree  to  pro- 
hibition, such  as  are  noticed  and  held  to  be 
valid  in  the  decisions  above  cited,  among 
which  we  find  prohibitions  against  sales 
in  licensed  saloons  during  certain  hours  of 
the  night,  prohibitions  against  sales  to 
women,  limiting  saloons  to  certain  districts 
of  the  city,  and  limiting  the  number  of  ' 
saloon  licenses  to  be  granted  in  the  city. 
Such  regulations  are  clearly  in  a  measure 
prohibitive;  yet  are  sustained  under  grants 
of  power  to  cities  no  broader  tham  we  are 
here  dealing  with,  upon  the  theory  that  the 
acts  prohibited  are  said  to  he  conducive  to 
immorality  and  public  disorder  in  the 
municipality,  and  are  therefore  such  as  it 
has  a  right  under  such  a  grant  of  police 
power  to  suppress  by  prohibitive  rq^la- 
tions.  The  legislature,  by  the  enabling  act 
above  quoted,  not  only  gave  to  the  city  the 
power  to  "license"  and  "regulate"  this  par- 
ticular business,  but  also  gave  the  power 
to  "make  all  regulations  necessary  for  the 
preservation  of  public  morality,  health, 
peace,  and  good  order  within  its  limits," 
but  without  specifically  defining  the  extent 
or  nature  of  such  reflation.  Clearly  it 
must  have  been  intended  that  the  city 
could  make  regulations  by  ordinance  rel- 
ative to  the  liquor  traffic,  in  addition  to 
those  found  in  the  general  laws  of  the 
state,  and  such  as  local  conditions  might 
suggest  to  the  city  authorities  as  appro- 
priate and  beneficial  to  the  morals  and 
good  order  of  tlie  people  of  the  city.  Other- 
wise this  grant  of  power  would  serve  no 
purpose,  since  all  the  regulations  of  the 
general  state  law  would  be  in  force  with- 
out the  city's  action.  It  follows  that  the 
city  authorities  must  have  been  intended 
to  exercise  some  degree  of  discretion  in  de- 
termining the  nature  and  extent  of  the 
regulations  they  should  make.  Now,  we 
must  assume  that  they  were  of  the  opinion 
that  the  custom  of  treating  in  saloons  was 
a  source  of  many  of  the  evils  which  flow 
from  the  retail  liquor  traffic.  They  are 
by  no  means  alone  in  entertaining  this 
view;  since  many  of  ouf  people  have  cause 
to  regard  the  custom  of  treating  in  saloons 
as  one  of  the  principal  sources  of  evil  which 
the  public  suffen   from  the  disposition   of 
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intoxicftting  Hquora.  This  being  true,  we 
c»nnot  B»7  that  an  ordinance  which  haa  for 
ita  purpose  the  prohibiting  of  such  treating 
la  unreasonable  aa  a  regulation  of  the 
liquor  traQc,  when  such  ordinanca  ie  en- 
acted b;  virtue  of  the  power  here  given  to 
regulate  that  specific  business,  and  also 
the  general  power  to  make  regulations 
DeceBsary  for  the  pTeserratloD  of  public 
morality,  unless  we  can  say  that  there  h&a 
been  a  clear  abuM  of  discretion  by  the  city 
authorities  in  the  exercise  of  the  power. 
The  city  authorities  roust,  of  necessity,  in 
the  first  instance,  decide  upon  the  reason- 
ableness of  any  such  regulations,  and  their 
decision  should  be  controlling  upon  the 
courts  unless  the  unreasonableness  of  the 
ordinance  is  fairly  free  from  doubt.  Mr. 
McQuillin  in  his  exhaustive  and  able  work 
on  Municipal  Ordinances,  at  %  186,  ob- 
serves; "Judicial  authority  to  declare  an 
ordinance  unreasonable  is  a  power  to  be 
cautiously  exercised.  The  rule  is  gener- 
ally recognized  that  municipal  corporations 
are  prima  facie  the  sole  judges  respecting 
the  necessity  and  reaBonahlenese  of  their 
ordinances,  and  hence  the  legal  presump- 
tion is  in  their  favor."  In  the  early  case 
of  Mobile  v.  Yuille,  3  Ala.  137.  143.  36 
Am.  Dee.  441,  446,  the  court  said:  ""As, 
however,  by-laws  are  the  rules  of  action 
which  the  inhabitants  of  a  place  prescribe 
for  their  own  government,  there  is  a  pe- 
culiar propriety  in  permitting  them  to  be 
the  judges  of  what  rules  are  necessary  and 
proper,  and  such  is  the  constant,  the  in- 
variable, practice."  These  views  but  reflect 
the  spirit  of  the  right  of  local  self-govern- 
ment so  highly  prized  by  all  English -a  peak- 
ing people.  A  right  which  this  grant  of 
power  was  intended  to  foster,  and  a  right 
which  in  this  age  of  increasing  enlighten- 
ment should  be  extended  rather-  than  cur- 
tailed. We  are  of  the  opinion  that  the  ordi- 
nance is  not  unreasonable. 

Some  contention  is  made  by  counsel  for 
appellant,  which  they  seem  to  rest  upon 
the  supposed  rights  of  the  purchaser  of 
liquor;  it  being  argued  that  treating  such 
as  is  here  prohibited  is  an  act  of  hospi- 
tality which  has  always  been  exercised  by 
a  free  people.  That  argument  could  have 
been,  and  doubtless  was,  advanced  in  oppo- 
sition to  every  regulation  and  restriction 
that  was  ever  put  upon  the  liquor  trafCc  at 
the  beginning  of  such  regulation.  In  our 
opinion  it  is  of  no  weight  whatever  in  sup- 
port of  a  practice  which  becomes  recognized 
as  a  source  of  evil  and  a  menace  to  public 
morality  and  good  order.  Just  as  the  right 
to  engage  in  the  liquor  traflic  is  not  an  in- 
herent right  in  any  citizen,  neither  is  it 
an  inherent  right  in  any  citizen  to  treat 
another  in  a  licensed  saloon  which  is  under 
40  L.R.A.(N.S.) 


the  control  of  the  police  power  being  exer- 
cised by  a  municipality,  as  in  this  caw. 
Whatever  tbe  right  of  the  citizen  may  be 
elsewhere,  be  has  no  inherent  right  even 
to  buy  liquor,  at  such  a  place. 

Some  contention  is  made  that  this  ordi- 
nance is  invalid  because  it  Is  in  eRect  an 
amendment,  but  not  enacted  as  such,  to 
the  general  license  ordinance  of  the  city 
of  Tacoma,  which  contains  many  regula- 
tions and  restrictions  upon  tlie  liquor 
traOic,  and  is  in  violation  of  that  provision 
of  the  city  charter  which  requires  that  in 
the  amendment  of  an  ordinance  or  section 
thereof  such  amendment  shall  be  accom- 
plished by  a  new  ordinance  which  shall  con- 
tain the  entire  ordinance  as  amended,  and 
shall  repeal  the  ordinance  or  section  so 
amended.  It  will  be  noticed  that  this  is  an 
original  ordinance  in  form,  and  does  not 
purport  to  amend  any  ordinance.  The 
argument  seems  to  be  that,  since  it  pro- 
vides additional  regulations  and  restric- 
tions upnn  the  sale  of  intoxicating  liquors, 
it  is  in  effect  an  amendment  upon  the  gen- 
eral ordinance  upon  that  subject.  We  can- 
not E^Tce  with  this  contention.  No  m- 
thorities  have  been  called  to  our  attention 
indicating  that  such  an  ordinance  is  an 
amendment  of  a  former  ordinance,  when 
the  former .  ordinance  does  not  purport  to 
cover  the  regulations  embodied  in  the  new 
one.  We  think  there  are  no  decisions  ao 
holding.  Both  ordinances  can  stand  with- 
out in  the  least  conflicting  with  each  other. 

It  is  Anally  contended  that  this  ordinance 
is  in  violation  of  those  provisions  of  the 
Federal  and  state  Constitutions  which  se- 
cure to  the  citiien  his  property,  except  as 
lie  may  be  deprived  thereof  by  due  process 
of  law,  and  which  guarantee  to  him  the 
equnl  protection  of  the  laws.  The  argu- 
ment' advanced  is,  in  substance,  that  the 
ofTenae  deflned  hy  this  ordinance,  in  order 
to  be  committed,  must  be  participated  in 
by  the  purchaser  as  well  as  the  seller;  and 
that,  while  the  seller  is  to  be  punished 
therefor,  the  purchaser  is  not.  This  is  an 
argument  that  might  be  made  against  a 
great  many  laws  and  ordinances  which  pro- 
hibit the  selling  of  intoxicating  liquor  and 
other  commodities,  except  upon  certain 
conditions,  and  which  punish  only  the 
seller,  when  violated  by  him.  No  authority 
has  been  called  to  our  attention  holding 
that  such  laws  are  in  violation  of  the 
Federal  or  state  constitutional  provisions 
here  invoked.  Indeed,  the  act  of  selling 
and  the  act  of  buying  are  not,  in  contem- 
plation of  law,  the  same  act;  hence,  it  Is 
not  a  case  of  making  an  act  a  crime  when 
performed  by  one  person,  and  not  a  crime 
when  performed  by  another.  We  think 
appellant  cannot  rightfully  complain  upon 


1012. 


TACOMA  T.  KEISEt. 


TU 


conatitutional    ground*,    because    he    eloiie 
may  be  puntBhed  under  the  ordinance. 

We  conclude  that  the  ordinance  is  a  valid 
exercise  of  the  power  conferred  upon  the 
ci^  b;  the  proTiflione  of  the  enabling  act 
above  quoted;  that  it  was  regularly  en- 
acted; and  that  it  does  not  violate  an^r  of 
the  conatitutional  rights  of  appellant  either 
state  or  Federal.  The  judgment  ia 
firmed. 


MARY  W.  BARRETT,  Reipt., 

ELLEN  B.  H.  MONRO  et  al.,  Appta. 

(—  Wash.  — ,12<  Pac  369.) 

IiDndlord  and  tenant  —  deposit  as  ]<• 
qaldated  damacee  —  right  of  land- 
lord to  retain. 

1.  A  deposit  bj  one  leasing  for  a  five- 
7car  period,  of  two  months'  rent  to  indemni- 
fj  tM  leasot  against  any  loss  or  damage 
which  he  may  sustain  b;  reason  of  any  vio- 
lation of  the  contract  by  the  lessee,  as 
liquidated  dEunages,  may  be  retained  by  the 
leaeor  in  case  he  is  compelled  to  evict  the 
tenant  for  nonpayment  of  rent,  although  he 


and  unpaid. 

Same  —  tcrmlnaUon  ot  Ie*se  ^  waiver 
of  rigbt. 

2.  A  landlord  does  not,  by  electing  to 
terminate  the  lease  because  of  default  in 
payment  of  rent,  waive  his  right  to  retain 
a  depoeit  made  by  the  tenant  as  liquidated 
damages  for  any  loss  or  damage  which  the 
landlord  may  sustain  by  reason  ot  any  vio- 
lation of  the  contract  by  the  tenant. 

(June  26,  1B12.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  plaintiff's  favor  in  an  aotion  brought 
to  recover  the  amount  of  a  deposit  held  by 
defendants  as  liquidated  damages  to  in- 
donnify  them  against  loss  tor  breach  of  a 
lease.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Revelle,  Bereile,  &  Bevelle, 
H.  B.  CUse,  and  O.  K.  Poe,  for  appel- 
lants: 

The  lease  contained  a  clear  and  unequiv- 

Not«.  —  Upon  the  question  whether  a  sum 
deposited   to   secure   the   performanc       '    ~ 
contract  is  to  be  regarded  as  a  pen. 
liquidated  damag?!i.  see  note  to  Bilx  ' 
ell,  38  L.R.A.IN.S.)    S47. 
40  L.R.A.(N.S.} 


ocal  agreement  that  the  |1,200  deposited 
by  the  lessee  should  be  forfeited  and  held 
by  the   lessor  as  liquidated  damages. 

13  Cyc.  BO;  Dnunbeller  v.  Amerieau  Sura- 
ty  Co.  30  Wash.  6*9,  71  Pac.  26;  Reichen- 
bach  V.  Sage,  13  Wash.  364,  52  Am.  St.  Rep. 
51,  43  Pac  354. 

Where  money  is  deposited  as  liquidated 
damages,  or  as  a  security  for  the  covenants 
of  the  lease  generally,  the  landlord,  after 
dispossessing  the  tenant  for  a  breach  of 
the  lease,  is  entitled  to  retain  the  deposit; 
and  this  retention  does  not  deprive  him  of 
bis  rights  to  recover  also  rent  due  upon 
covenants  of  the  lease  during  tLe  period  «f 
the  occupancy. 

24  Cvc.  1143;  Kahn  t.  Tobias,  16  Miso. 
83,  37  N.  Y.  Supp.  632;  Martin  v..  Lee, 
2B  Misc.  333,  60  N.  Y.  Supp.  616;  Bern- 
stein V.  Heinemaun,  23  Misc.  464,  61  N.  Y. 
Supp,  467;  Coro  v.  Greenwald,  62  Misc. 
648,  102  N.  Y.  Supp.  762;  Hecklau  v. 
Hauser,  71  N.  J.  L.  478,  SB  Atl.  18. 

Messrs.  John  D.  Dill  and  Foster  A 
Worthlngtan,  for  respondent: 

The  court  could  not  enforce  a  forfeituure 
of   the   deposit   as   liquidated   damages. 

Wibaux  V.  Grinnell  Live  Stock  Co.  8 
Mont.  164,  22  Pac.  492;  Caesar  v.  Rubinson, 
174  N.  Y.  492,  67  N.  E.  68;  Everett  Land 
Co.  V.  Maney,  16  Wash.  562,  48  Pac.  243; 
McDaniels  v.  Gowey,  30  Wash.  412,  71  Pac. 
12;  American  Copper,  Brass  A  Iron  Works 
V.  Gallsnd-Burke  Brewing  A  Malting  Co.  30 
Wash.  178,  70  Pac,  236;  Kruti  v.  Bobbins, 
12  Wash.  7,  28  L.RA.  076,  60  Am.  St.  Rep. 
871,  40  Psc.  415;  Bell  v.  Scrantan  Coal 
Mines  Co.  69  Wash.  639,  110  Pac.  628; 
Madler  v.  Silverstone,  65  Wash.  159,  34 
L.R.A.(N.S.)  1,  104  Pac.  166;  Hall  v.  Mid- 
dleby,  1B7  Mass.  486,  83  N.  E.  1114. 

The  eviction  terminated  the  relation  of 
landlord  and  tenant;  and  the  surrender  of 
possession  of  the  premises  in  obedience  to 
the  writ  of  restitution,  and  the  re-entry  of 
appellants  into  possession  thereof,  pre- 
clude them  from  recovering  any  damages 
subsequent  to  the  eviction. 

Carson  v.  Arvantes,  27  Colo.  77,  59  Pac. 
737;  Caesar  v.  Rubinson,  174  N.  Y.  402, 
67  N.  E.  68;  Sutton  v.  Goodman,  tB4  Mass. 
38B,  80  N.  E.  608;  Scott  v.  Montells,  109 
N.  Y.  1,  15  N.  E.  729;  Chaude  v.  Shepard. 
122  N.  Y.  397,  25  N.  E.  368;  Michaels  v. 
Fishel,  169  N.  Y.  381,  62  N.  E.  426;  Heck- 
lau v.  Hauser,  71  N.  J.  L.  478,  59  Atl.  18; 
24  Cyc.  1143;  lyAppuw  v.  Albright,  76  N. 
y.  Supp.  654. 

a  sum  I      As  to  the  efTect  of  a  provision  for  dam- 
of   a    ages   in   a  land   contract,  as   a   penalty   or 
Ity  or   stipulated  damages,  see  note  to  Madler  t. 
.  Pow- I  Silverstone,  34   LJU.(N.S.)    4. 
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Crow,    J.,   delivered  the   opinion  -of  tlie 

There  is  no  aerioiu  diepute  as  to  the 
facts  in  this  action.  On  April  IE,  igOD, 
defendants'  predeceBsors  in  intereat,  as  land- 
lords, executed  and  delivered  to  plaintiS'a 
piedecesaor  io  lutereet,  as  tenant,  a  five- 
fear  lease  upon  an  apartment  house  in  the 
city  of  Seattle  for  a  rental  of  «3a,000,  pay- 
able from  the  1st  to  the  6th  of  each  month 
in  advance  instalments  of  $600  each.  At 
the  commeneement  of  the  term  the  lessee 
made  the  first  payment,  and  also  deposited 
with  the  leaaore  the  sum  of  91,200,  relative 
to  vhich  the  lease  contained  the  following 
material  stipulations:  "Party  of  the 
ond  part  hereby  agrees  at  the  time  of  the 
execution  of  this  lease  to  pay  to  the  par- 
ties of  the  first  part  the  sum  of  twelve 
hundred  ($1,200)  dollars,  which  sum  shall 
be  held  by  the  parties  of  the  first  part  to 
indemnify  them  against  any  loss  or  dam- 
a){e  which  they  may  sustain  by  reason  of 
any  violation  on  the  part  of  the  party  of 
the  second  part  of  the  terme,  covenants  and 
agreements  contained  in  this  tease  as  liqui- 
dated damages.  If  said  party  of  the  second 
part  faithfully  performs  and  complies  with 
all  the  conditions,  stipulations,  and  agree- 
ments contained  in  this  lease  on  his  part 
to  be  performed,  then  the  parties  of  the 
first  part  agree  to  apply  said  twelve  hun- 
dred (SI, ZOO)  dollars  in  payment  of  the 
monthly  rental  due  for  the  last  two  months 
of  the  part  of  this  lease."  Defendants 
have  succeeded  to  all  rights  and  liabilities 
of  the  original  lessors,  and  plaintiff  has 
succeeded  to  all  rights  and  liabilities  of 
the  original  lessee.  All  monthly  instal- 
ments of  rent  were  paid  until  December  8, 
1910,  at  which  time  plaintiff  made  default. 
On  December  S,  ISIO,  defendants  as  les- 
sors served  upon  plaintiff  as  lessee  the 
statutory  three-day  notice  to  pay  rent  or 
surrender  the  premiBcs.  Plaintiff  con- 
tinued in  default.  On  December  10,  1610, 
tlie  lessors  commenced  an  action  of  unlaw- 
ful detainer,  and  obtained  a  writ  of  resti- 
tution. Thereupon  the  lessee  surrendered 
the  premises  and  commenced  ttiis  action  to 
recover  the  {1,200  deposit.  Defendants  as 
lessors  asserted  their  right  to  retain  the 
$1,200  in  satisfaction  of  their  liquidated 
damages  as  agreed  in  the  lease,  while  plain- 
tiff insisted  that  the  deposit  was  made  as 
security  for  payment  of  rent  only,  and  not 
to  satisfy  liquidated  damafifs.  The  trial 
court  held  with  plaintiff,  found  she  was 
liable  for  ten  days'  rent  in  December,  IQIU. 
deducted  the  same  from  the  deposit,  and 
entered  judgment  in  her  favor  for  SI  ,000 
interest  and  costs.  The  defendants  havi 
appealed. 

The   question    before   us    is    whether   the 
40  L.R.A,(N.S.) 


deposit  was  to  be  applied  in  payment  of 
appellants'  liquidated  damages.  We  hold 
that  it  was.  Respondent  contends  that 
the  deposit  was  to  secure  payment  of  the 
monthly  instalments  of  rent  as  they  ma- 
tured; that  appellants  themselves  termi- 
nated the  lease;  that  thereafter  they  were 
entitled  to  no  lentj  that  th^  resumed  pos- 
session; that  they  succeeded  to  the  occu- 
pancy and  use  of  the  property;  and  that 
they  cannot  retain  possession  and  appro- 
priate the  $1,200  as  liquidated  damages. 
Respondent's  position  leada  to  the  conclu- 
sion that  she  as  lessee  would  be  entitled 
to  remain  in  posseBsion  without  payment  of 
rent  until  her  defaults  amounted  to  a 
sum  equal  to  the  $1,200  deposit,  and  that 
appellants  would  be  required  to  permit 
such  default  without  terminating  the  ten- 
ancy, as  they  could  apply  the  deposit  in 
satisfaction  of  the  delinquent  rent.  This 
construction  would  read  into  the  lease  a 
stipulation  which  it-  does  not  contain. 
Had  appellants  thus  applied  the  deposit, 
and  had  the  default  continued  until  it  was 
exhausted,  they  would  have  been  without 
security  for  future  rent,  or  for  damages 
which  might  result  from  a  further  breach, 
and  thereafter  would  have  be«n  Bubje^t>d 
to  a  constant  liability  of  losing  their  lease 
for  the  remainder  of  the  term,  without  cer- 
tainty of  obtaining  another  tenant  at  an 
equally  remunerative  figure.  They  would 
also  have  been  subjected  to  any  damages 
they  might  sustain  in  recovering  posses- 
sion, and  by  resson  of  depreciation  in  rent- 
al value  for  the  remainder  of  the  term. 
It  was  responde'nt's  duty  to  make  the  stipu- 
lated monthly  payments.  Her  failure  con- 
stituted an  unquestioned  breach  of  the  con- 
tract, which  subjected  her  te  a  termination 
of  the  lease  and  payment  of  the  stipulated 
liquidated  damages.  When  her  breach  oc- 
curred, appellants  were  entitled  to  give 
the  statutory  notice  te  terminate  the  ten- 
ancy in  the  event  of  her  continued  default, 
and  thereafter  retain  the  depogit  in  satis- 
faction of  their  liquidated  damages.  They 
were  not  required  to  permit  a  continuance 
of  the  default,  and  thus  increase  their  dam- 
ages to  such  an  extent  that  the  liquidated 
sum  would  be  insufficient  to  protect  them. 
The  contract  had  no  such  purpose  in  view. 
It  is  manifest  that  the  parties  agreed  upon 
liquidated  damages  becauue  their  exact 
measurement  could  not  be  readily  made. 
llie  sum  agreed  upon  Is  not  unreasonable  in 
view  of  the  value  and  importance  of  the 
'ntire  lease.  The  term  had  more  than 
three  years  to  run  when  respondent's  de- 
'ault  occurred.  At  the  date  of  the  lease, 
ind  also  at  the  date  of  respondent's  breach, 
t  was  impossible  to  determine  the  exact 
lamagca   appellante   might   thereafter   sua- 
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tain  in  loss  of  reDtslB  or  by  reMon  of  their 
inkbility  to  secure  onotber  temtnt  for  a 
portion  of  the  tenas,  at  as  remuDerathe 
*  rental.  Reatiiing  this  difficulty  of  mak- 
ing an  exact  meaHUrement  of  such  dam- 
ages should  a  breach  occur,  and  appreci- 
ating the  fact  that  appell&nts  might  incur 
ezpenee  in  recovering  posseasion,  in  secur- 
ing new  tenants,  in  the  possible  necessity 
of  making  expensive  changes  or  improve- 
ments as  a  condition  pteoedent  to  obtain- 
ing a  new  tenant,  and  also  in  the  possible 
depreciation  of  rental  value,  the  parties 
agreed  upon  ^It^OO.as  liquidated  damages. 

Respondent,  in  support  of  her  conten- 
tion that  the  tl,200  was  deposited  as  se- 
enri^  only,  and  that  it  could  in  no  event 
be  retained  by  appellantH  as  liquidated  dam- 
ages, cites  McDanisIa  v.  Gowey,  30  Wash. 
412,  71  Pac.  12.  The  instrument  upon 
which  that  action  was  brought  did  not  pur- 
part to  stipulate  any  particular  sum  as 
liquidated  damages,  but  was  held  to  be  an 
indemnity  bond  imposing  a  penalty.  In  an 
action  on  an  instrument  of  that  character, 
such  damages  only  could  be  recovered  as 
would  be  susceptible  of  proof  by  ordinary 
rules  of  evidence.  In  Madler  v.  Silrerstone, 
66  Wash.  139,  34  L.R.A.IN.S.),  104  Pac. 
166,  we  said:  "Generally  speaking,  it  may 
be  said  that  when  the  damages  arising  from 
the  breach  of  the  contract  which  the  obli- 
gation is  given  to  secure  are  uncertain  in 
their  nature,  and  not  readily  susceptibte 
of  proof  by  the  ordinary  rules  of  evidence, 
and  are  not  so  disproportionate  to  the  prob- 
able damages  suffered  as  to  appear  uncon- 
scionable, and  it  is  reoaonabl;  clear  from 
the  whole  agreement  that  it  is  the  inten- 
tion of  the  parties  to  provide  for  liqui- 
dated damages,  and  not  a  penalty,  such  a 
stipulation  will  be  held  to  be  one  for  liqui- 
dated  damages." 

The  fallacy  of  respondent's  ai^^ument  lies 
In  her  aasumption  that  the  tl,200  was  ad- 
vanced as  security  only.  She  ignores  the 
probable  contingency  that  a  loss  of  tlie 
tenancy  might  cause  damages  to  appellants 
difficult  of  ascertainment,  whether  termina- 
tion of  the  tenancy  resulted  from  a  wrong- 
ful and  voluntary  surrender  by  respondent, 
or  from  respondent's  default  in  payment  of 
rent,  coupled  with  appellants'  election  to 
then  terminate  the  lease. 

By  exercising  their  election  to  termi- 
nate the  lease,  appellants  did  not  waive 
their  right  to  retain  the  liquidated  dam- 
ages. The  default  which  caused  such  ter- 
mination originated  with  respondent.  Stip- 
ulations of  the  lease  which  this  court  had 
nnder  consideration  in  Dutton  v.  Christie. 
63  Wash.  372,  115  Pac.  856,  are  not  iden- 
tical in  form  of  expression  with  those  of 
the  lease  now  before  us.  Yet  similar  prin- 
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ciples  were  involved  in  that  case,  and  the 
doctrine  there  announced  is  controlling 
here.  There  the  lease  expressly  recited  that 
it  was  executed  in  consideration  of  the 
payment  of  the  deposit,  as  well  as  for  other 
considerations.  That  form  of  expression  is 
not  used  in  the  lease  now  before  us,  yet  the 
$1,200  here  involved  was  paid  at  the  date 
of  the  lease,  was  necessarily  a  part  of  its 
consideration,  and  was  one  of  the  moving 
causes  for  its  execution.  Unquestionably 
it  would  not  have  been  made  without  the 
deposit  of  $1,200  coupled  with  the  stipula- 
tion that  it  should  be  applied  as  liqui- 
dated damages  in  the  event  of  the  lessee's 
breach.  Appellants  were  entitled  to  retain 
the  $1,200  in  satisfaction  of  their  liqui- 
dated damages. 

Reversed    and    remanded,    with    instruo- 
tions  to  dismiss. 

.    Parker,  Cbadwiok,  and  Gose,  JJ.,'  oon- 


HICUIOAN  SCPREME  COCBT 

EX  PARTE  ELVIN  W.  CRANE.' 

{—  Mich.  — ,  136  N.  W.  587.) 

Divorce  ^  retnarrylng  —  contempt. 

Going  into  another  state,  marrying,   and 

immediately  returning  to  one's  domicil,  is 
not  punishable  as  a  contempt  of  the  court 
rendering  a  divorce  decree  and  forbidding 
the  divorcee  to  remarry  within  a  spoeifled 
time,  ae  required  by  a  statute,  if  the  pen- 
alty provided  by  statute  for  such  remar- 
riage is  punishment  for  bigamy. 

(UcAlvay  and  Brooke,  JJ.,  dissent.) 

(June  12,  iei2.) 

PETITION  for  a  vrrit  of  habeas  corpus 
to  secure  the  release  of  petitioner  from 
custody  of  the  sheritT  of  Genesee  County, 
to  which  he  had  been  committed  for  an 
alleged  contempt.     Petitioner  discharged. 


\ot«,  —  Marrying  out  of  st 

to  decree  as  contempt  of  court. 
As  to  the  validity  of  such  a  marriage, 

HeenoMs  in  11  L.R.A.(N.S.)  1082,  17  LJI.A. 
(N.S.)  SOO,  26  L.R.A.(N,S.)  179,  and  28 
L.R.A.(N.S.)   763. 

Although  the  reports  furnish  abundance 
of  authority  as  to  the  validity  of  marriages 
of  divorced  persons  celebrated  out  of  the 
state  contrary  to  decree  of  court,  or  In  vio- 
lation of  statutory  prohibitions  against  tJie 
remarriage  of  persons  divorced  on  certain 
grounds,  the  precise  question  which  forma 
the  subject  of  this  note  seems  to  have  been 
but  seldom  before  the  courts  for  kdjudica- 
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Statement  by  Oetrander,  J.: 

3  Comp.  Lbwe,  g  86S8,  reodj  aa  follows: 
The  court  granting  a  decree  of  divorce  maj 
provide  in  auch  decree  that  the  party 
against  whom  any  divorce  ia  granted  aball 
not  marry  again  within  such  time  as  ihall 
be  fixed  by'  the  court,  which  time  shall  be 
set  out  in  the  decree:  Provided,  that  such 
time  shall  not. exceed  the  period  of  two 
years  from  the  time  such  decree  is  granted. 
And  in  caa«  any  person  shall  marry  con- 
trary to  th«  time  set  out  in  such  decree, 
said  party  shall  be  deemed  to  have  commit- 
ted the  crime  of  bigamy,  and  shall  be  sub- 
ject to  the  paint  and  penalties  therefor." 

In  the  circuit  court,  in  chancery,  for  the 
county  of  Qcnesee,  Michigan,  January  Z9, 
1012,  one  Allie  Crane  was  granted  a  decree 
of  divorce  from  petitioner;  the  decree  speci- 
fying that  the  defendant  (petitioner  here) 
should  not  remarry  for  a  period  of  two 
years  from  and  after  the  date  of  said  de- 
cree. Less  than  one  month  thereafter  peti- 
tioner was  a  party  to  a  marriage  ceremony 
performed  at  Windsor,  Ontario,  February 
22,   1012,   according  to  which  ceremony  he 


was  married  to  one  Anna  Henniger  by  » 
clergyman  licensed  to  celebrate  marri^^w. 
Petitioner  and  said  Anna  Henniger  re- 
turned to  Flint,  Michigan,  the  former  and 
present  domicil  of  petitioner,  where  they 
have  since  lived  as  man  and  wife.  Certain 
friends  of  the  said  court  presented  therein 
a  petition  advising  the  court  that  its  decree 
had  been  thus  disregarded,  and  praying 
that  the  petitioner  be  proceeded  tgain^  oa 
tor  a  contempt. 

Such  proceedings  were  thereafter  bad 
that  the  court  found  and  determined  that 
the  said  acts  and  doings  of  petitioner  were 
calculated  to  and  did  impair  the  respect 
due  to  the  authority  of  the  court,  and  tend- 
ed to  prejudice  the  court  in  the  enforcement 
of  its  orders  and  decrees  and  to  interfere 
with  its  rights  and  lessen  its  dignity,  and 
that  the  petitioner  was  guilty  of  contempt. 
He  was  sentenced  and  committed  t«  the 
common  jail  of  the  county  for  a  period  of 
thirty  days.  Petitioner  applied  to  the  court 
for  a  writ  of  habeas  corpus,  which  was  al- 
lowed. The  sheriff  of  the  county  of  Gen- 
esee   returns   that   he    holds   petitioner   by 


So  far  SB  the  reported  cases  reveal,  the 
earliest  decison  on  the  subject  was  rendered 
by  the  supreme  court  of  New  York  in  Mar- 
sliall  V.  Marshall,  48  How.  Pr.  57,  4  Tliomp. 
ft  C.  449,  in  that  case  the  plaintiff  was  ap- 
plying for  a  divorce  from  his  second  wife, 
to  the  same  court  whch  had  granted  his 
first  wife  a  divorce  for  hia  adoltery,  and  by 
its  decree  had  prohibited  his  remarriage 
during  her  lifetime.  Prior  to  her  death  the 
plaintiff  and  defendant,  both  residents  of 
the  state  of  New  York,  went  into  the  state 
of  Pennsylvania,  and  contracted  a  marriage 
valid  by  the  laws  of  that  state,  and  re- 
turned immediately  to  New  York,  where. 
they  continued  to  reside.  The  court,  after 
reaching  the  conclusion  that  the  language 
of  the  statute  allowing  the  decree  was  broad 
enough  to  prohibit  and  avoid  the  marrlagi?, 
decided  that,  ref-ardleea  of  the  question  of 
the  validity  of  the  marria);e,  the  case  could 
be  disposed  of  on  the  ground  of  contempt, 
and  in  denying  the  plaiutilT  relief  said: 
"It  would  not,  it  is  fully  conceded,  be  the 
e-tercise  of  a  sound  judipiat  discretion  to 
hold  that  a  party  in  contempt  has  no  right 
to  bring  any  action  in  this  court,  but 
whilst  conceding  this  it  is  maintained  with 
equal  earnestnesa  that  when  a  party  seeks 
relief  from  an  act  which  he  has  lieen  for- 
bidden to  do,  the  court  to  which  such  appli- 
cation is  addressed  has  a  right  to  withlinld 
the  remedy  asked.  This,  we  submit,  is  the 
exercise  ol  a  sound  judicial  discretion,  and 
is  neither  arbitrary  nor  unreasonable.  Mr. 
Marshall  had  been  forbidden  by  the  solemn 
judgment  of  this  court  from  contracting  a 
second  marriajre.  This  suit  is  founded  upon 
his  disobedience  of  the  command.  By  it  wc 
are  informed  that  our  mandate  has  been 
disregarded  and  our  power  defied,  and 
whilst  communicating  this  information  we 
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are  told  that  that  which  we  have  forbidden 
to  be  done  is  valid  and  legal  despite  the  for- 
bidding, and  that  we  are  compelled  to  use 
the  power  which  the  law  boa  conferred  upon 
us   to  aid  him  in  the  ofTeuse  fae  haa  com- 

We  cannot  consent  thus  to  stultify  our- 
selves. We  cannot  so  hold;  and  we  decide 
that  this  is  a  proper  case  to  refuse  the  re- 
lief sought,  and  we  now  place  such  a  re- 
fusal among  the  penalties  of  aueli  contempta, 
if  it  never  has  teen  before  so  adjudicated." 

The  authority  of  that  case  on  the  point, 
however,  has  been  nullified  by  a  decision  of 
the  court  of  appeals  in  Thorp  v.  Thorp,  90 
N.  Y.  602,  43  Am.  Rep.  189,  on  which  the 
court  in  Ex  Pabte  Cbam:  seems  to  base  its 
decision.  There  the  facts  were  practically 
the  same  as  in  Marshall  v.  Marshall,  supra, 
with  the  exception  that  the  parties  went  in- 
to the  state  of  Pennsylvania  for  the  avowed 
purpose  of  evading  the  prohibition  contained 
in  the  decree  of  the  New  York  court.  The 
language  of  the  statute  allowing  the  de- 
cree was  the  same  in  substance  as  that  of 
the  statute  considered  in  Marshall  v.  Mar- 
shall, and  the  counsel  for  the  defendant 
contended  that,  notwithstanding  the  valid- 
ity of  the  plaintifTs  marriage,  he  was  in  con- 
tempt for  marrying  contrary  to  the  court's 
decree,  and  should  be  denied  relief  from  the 
obligation  so  incurred,  as  was  done  in  the 
earlier  case.  But  the  court  was  of  the  opin- 
ion that,  since  the  statute  allowing  the  de- 
cree was  penal  in  nature,  and  did  not  ex- 
pressly prohibit  marriages  in  another  state, 
neither  it  nor  the  decree  could  have  any  ef- 
fect outside  the  state,  and  refused,  there- 
fore, to  adjudge  the  plaintiff  in  contempt, 
and  granted  him  the  relief  prayed  for. 

W.  W.i. 
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virtue  ot  an  order  of  the  said  court,  a  copj 
oT  which  ie  given. 

Tbe  facta  are  not  in  dispute.  The  valid- 
ity of  the  decree  of  divorce  is  not  denied. 
The  contention  of  petitioaer  is  that,  because 
the  aet  of  TemarryinK  took  place  in  a  for- 
eign jurisdiction,  do  contempt  can  be  predi- 
cated thereon.  The  argument  which  is 
made  is  in  substance  that  the  statute  pro- 
vides an  exclusive  penalty  for  such  a  re- 
marriage, which  can  have  no  extraterri' 
torial  effect;  that  the  Canadian  marriage  is 
valid  in  Canada,  and  therefore  is  valid 
everywhere;  that  consequently  petitioner  is 
not  guilty  of  bigamy,  nor,  in  contracting  Ii 
valid  marriage,  is  he  guilty  of  contempt. 
It  it  a  further  contention  that  the  statute 
<1  Comp.  Laws,  S  1098),  in  which  is  recog- 
nized (if  not  conferred)  the  power  of  a 
court  to  punish  as  for  a  criminal  contempt 
"wilful  disobedience  of  any  process  or  order 
lawfully  issued  or  made  by  it,"  does  not 
include  disobedience  of  a  final  decree  of  the 
court.  On  the  other  hand,  it  is  contended, 
not  that  the  Canadian  marriage  is  void, 
but  that,  whether  it  is  or  is  not  a  valid 
marriage,  the  power  of  the  court  imposing 
the  restriction  upon  petitioner,  to  punish 
the  wilful  disobedience  of  its  decree,  is  clear, 
and  is  a  power  inherent  in  the  court. 

.  Mr.  Wllllsm  T.  Smith,  for  petitioner: 

The  defendant  ie  not  in  contempt  for  a 
remarriage   in   a   foreign   state. 

Thorp  V.  Thorp,  00  N.  Y.  602,  43  Am. 
ficn.  IBfl;   Hainee  v.  Haines,  35  Mich.  144. 

Messrs.  Qaj  W.  Selbr,  and  Daniel 
Helms,  for  respondent: 

Courts  have  inherent  power  to  punish  for 
contempt,  and  the  statutes  relative  to  con- 
tempt are  simply  declaratory  of  common 
law   on   the   subject- 

T^ngdon  V.  Wayne  Circuit  Judge,  7fl  Mich. 
387,  43  N.  W.  310;  Re  Chadwick,  100  Mich. 
588,  87  N.  W.  1071;  Cartwrighfs  Case, 
114  Mass.  230;  Ex  parte  Terry,  12S  U.  S. 
280,  32  L.  ed.  406,  9  Sup.  Ct.  Rep.  77; 
StfltB  V,  "\forrill,  16  Ark.  384. 

The  statute  under  which  the  decree  was 
granted  is  constitutional  and  valid,  and  the 
<iecree  made  thereunder  is  also  valid,  and 
has  extraterritorial  effect. 

I.anhan  v.  Lanham,  136  Wis.  360,  17 
L.R.A.(N.S.)  804,  128  Am.  St.  Rep.  1085, 
117  N.  W.  787;  Pennegar  v.  State,  87  Tenn. 
244,  2  L.R.A.  703,  10  Am.  St.  Rep.  648, 
10  S.  W,  305;  Carmena  v.  RIanev,  16  La. 
Ann.  246;  Hills  v.  State.  67  L.R.A,  170 
(note)  ;  McLennan  v.  McLennan,  31  Or. 
480.  38  L.R.A.  883.  63  Am.  St.  Rep.  83(5, 
SO  Pac.  802;  Smith  v.  Fife,  4  Waah,  702,  17 
L.R.A.  573,  30  Pac.  lO.iO:  StuU's  Estate, 
183  Pa.  6Z5.  30  L.R.A.  633,  83  Am.  St.  Rep. 
40  li.R,A,(N.8.) 


Ostrsnder,  J.,  delivered  the  opinion  of 
the  court: 

It  is  apparent  that  the  power  of  the  court 
to  impose  the  restriction  upon  petition- 
er is  derived  from,  and  is  in  execution 
of,  the  statute.  The  force  and  effect  of  the 
statute  cannot  be  extended  hy  tbe  decree. 
Therefore,  if  for  any  reason  the  action  of 
petitioner  was  not  in  violation  of  the  stat' 
ute,  neither  was  it  in  disregard  of  the  de- 
cree. I  conceive  that  the  case  would  be  dif- 
ferent if  the  court  had  the  power,  independ- 
ent of  statute,  to  impose  the  restriction. 
Courts  of  equity  not  infrequently  made  de- 
crees controlling  the  conduct  of  partiea  in 
any  jurisdiction  into  which  they  may  go. 
In  the  instant  case  the  decree  is  effective  as 
the  statute  is  effective,  and  not  otherwiae. 
I  am  of  the  opinion,  therefore,  that  the 
conviction  of  petitioner  cannot  be  suatained 
if  bis   marriage   is   considered  to  be  valid. 

It  is  impossible,  I  think,  to  consider  the 
disregard  of  tlie  decree  separate  from  the 
disobedience  of  the  statute.  Petitioner  has 
not  disregarded  the  decree  if  he  has  not  al- 
so disobeyed  the  statute.  The  court  by  vir- 
tue of  the  statute  commanded  the  petitioner 
not  to  remarry.  The  consequences  of  a  re- 
marriage are  stated  in  the  statute,  and  are: 
"In  case  any  person  shall  marry  contrary 
to  the  time  set  out  in  such  decree,  said 
party  shall  be  deemed  to  have  committed 
the  crime  of  bigamy,  and  ah  all  be  subject 
to  the  pains  and  penalties  therefor."  I 
conclude  that,  whether  the  Canadian  mar- 
riage was  valid  or  was  invalid,  the  court 
had  no  jurisdiction  to  punish  petitioner  as 
for  a  criminal  contempt.  An  order  will  be 
entered  discharging  petitioner  from  cus- 
tody. 

While  I  have  found  it  unnecessary  to  de- 
termine the  scope  of  the  statute,  it  is  not 
improper  to  direct  attention  to  the  fact  that 
it  seems  to  be  penal  in  character;  a  fact 
which  must  be  considered  in  any  case  in  de- 
termining its  effect.  Statutea  imposing  re- 
strictions upon  the  remarriage  of  divorced 
persons  are  not  uncommon,  and  in  some  ju- 
risdictions are  operative  without  the  aid 
of  an  express  restriction  in  the  decree  of 
divorce.  ManifeKtly,  if  a  statute  is  so 
drawn  that  proliibitions  must  be  considered 
SB  applying  only  to  marriages  solemnized 
within  the  state,  divorced  persons  may  with 
impunity  remarry  in  a  foreign  jurisdic- 
tion, and  return  to  and  live  in  the  state. 
On  the  other  hand,  if  a  statute  is  so  drawn 
as  to  clearly  disclose  a  state  policy  which 
regards  as  void  all  marriages  in  disregard 
of  the  statute  restriction,  wherever  the  mar- 


7B8 


MICHIGAN  SUPREME  COURT, 


rlagM  are  celebrated,  the  courts  mtiat  de- 
tenniDe  the   rights   of   parties   accordingly. 

It  wa«  held  In  New  York,  in  Van  Voorlii« 
V.  Brintnall,  SB  N.  Y.  18,  40  Am.  Rep.  COS, 
approved  in  Thorp  v.  Thorp,  90  N,  Y.  802, 
43  Am.  Rep.  189,  that  a  proviaion  of  tlie  Re- 
viaed  Statutea  prohibiting  the  Becond  mar' 
riage  of  a  person  divorced  on  the  ground  of 
his  OT  her  adultery,  during  the  life  of  the 
former  hustiRnd  or  wife,  and  declaring  such 
marriage  void,  had  no  application,  as  they 
are  in  the  nature  of  a  penalty,  and  have  no 
effect  outside  of  the  atate,  in  the  abienee  of 
the  eipreaa  terms  of  the  statute  showing 
legislative  eCTect  to  give  them  that  eiTect. 
And  in  the  case  last  referred  to,  in  which 
a  divorced  person  who  was  within  the  terms 
of'  the  statute  had  remarried  in  another 
Bt«te,  and  was  applying  for  a  divorce  from 
the  person  he  had  so  married,  it  was  held 
that  the  fact  that  in  remarrying  he  had  dis- 
regarded the  terms  of  the  former  decree  of 
divorce  waa  not  ground  for  refusing  him 
relief.  The  answer  to  the  contention  that 
he  waa  in  contempt  was  that  neither  the 
decree  nor  the  statute  which  authorised  it 
had  any  effect  outside  the  jurisdiction  of 
the  state.  In  Wisconsin  the  statute  con- 
sidered was;  "It  shall  not  be  lawful  for 
any  person  divorced  from  the  bonds  of 
matrimony  bf  any  court  of  this  state  to 
marry  again  within  one  year  from  the  date 
of  the  entry  of  such  judgment  or  decree,  and 
the  marriage  of  any  divorced  person  solemn- 
ised within  one  year  from  the  date  of  the 
entry  of  any  such  judgment  or  decree  of 
divorce  shall  be  null  and  void."  I  iws  1001, 
chap.  271,  amended  by  Laws  1905,  chap. 
460. 

In  Lanham  v.  Lanham,  I3«  Wis.  3S0,  17 
L.R.A.(N.S.)  804,  12S  Am.  St.  Rep.  10R5, 
117  N.  W.  787,  the  court  considered  the  ap- 
plication of  a  widow  to  have  support  out  of 
the  estate  of  her  alleged  deceased  husband. 
Jt  appeared  that  she  had  been  divorced  in 
Wisconsin  from  a  former  husband,  and  had 
within  a  month  remarried  in  Michigan, 
with  the  purpose  of  evading  the  Wisconsin 
law.  It  was  held  that  the  Michigan  mar- 
riage was  void,  and  in  reaching  this  con- 
clusion the  court  declared  the  statute  was 
not  a  penal  law,  and  that  the  law  was  a 
declaration  of  the  policy  of  the  state  to  re- 
gard such  marriages,  wherever  celebrated, 
as  invalid  in  Wiaconsin.  Other  cases  to 
which  reference  may  be  made  are  Pennegar 
V.  State,  87  Tenn.  244,  2  L.R.A.  703,  10  Am. 
St-  Rep.  648.  10  S.  W.  305;  McLennan  v. 
McLennan.  31  Or.  480,  38  L.B.A.  863,  65 
Am.  St.  Rep.  835.  50  Pac.  602;  Stull's  Es- 
tate, 183  Pa.  625.  39  L.R.A.  530,  03  Am.  St. 
Rep.  776.  3B  Atl.  16;  Smith  t.  Fife.  4  Waah. 
702.  17  L.R.A.  .'J73,  30  Pac.  1059:  State  v. 
Shattuck.  69  Vt.  403.  40  L.R.A.  428,  60  Am. 
40  L.R.A.(N.S.) 


St.  Rep.  936.  38  Atl.  81.    Also  aee  U  Cye. 
729;   26  Cyc.  829. 


McAlvny,  J.; 

I  cannot  concur  tn  tbe  opinion  of  Hr. 
.Justice  Oatrander,  which  disdiargea  peti- 
tioner from  custody  tor  a  contempt  of  court 
committed  purposely  and  probably  under 
advice.  In  my  opinion  the  decree  prohibit- 
ed absolutely  the  marriage  of  petitioner 
within  a  period  of  two  years.  The  statute 
waa  intended  by  the  legislature  declaratory 
of  the  policy  of  the  state  prohibiting  the 
marriage  of  a  divorced  party  anywhere. 
The  statute  in  declaring  a  party  who  mar- 
ries contrary  to  ite  provisions  guilty  of 
bigamy  does  not  necessarily  require  a  oon- 
struction  that  such  act  will  deprive  the 
court  of  the  inherent  power  to  punish  as  for 
contempt  a  disobedience  of  its  decree. 

No  authorities  are  cited  that  go  to  this 
extent-  The  legislature  could  not  have  in- 
tended such  a  result,  and  no  rule  of  con- 
struction should  obtain  which  necessarily 
deprives  tlie  courts  of  powers  which  have 
always  been   recogniicd. 

In  my  opinion  this  statute  should  receive 
that  same  construction  given  by  the  su- 
preme  court  of  Wisconsin   to  a  statute   of 

The  writ  should  be  denied. 


Brooke,  J.,  concurred  i 
by  McAlvay,  J. 


result  reached 


R.  R.  COTTON,  AppL, 

J.  M.  MOSBLEY  et  al. 

(—  N-  C.  — /  74  8.  E.  464.) 

Derd  —  Shelley's  Case  —  deed  to  man 
and  wile  ••  remainder  to  h«lPB  of 

wife. 

A  conveyance  to  a  man  and  wife  for  life, 
remainder  to  the  heirs  of  the  wife,  vests 
the  fee  in  the  wife  eubjefit  to  the  husband'a 
life  estate. 


APPEAL   by   plaintilT   from   a  judgment 
of  the  Superior  Court  for  Pitt'County 
I  in  defendants'  favor  in  an  action  brought  to 

I      Note.  —  ^iee  note  to  the  Rule  in  Shellev's 

Case,  in  29  L.&.A.(N.S.)   963,  and  espe    '  ' 
ly  page  095,  as  to  joint  a 
'  tates. 


especial- 


COrrON  V.  MOSBLHY. 
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Stfttement  by  Walker,  J.: 

This  case  ■was  heard  below  upon  ttie  fol- 
lowing admitted  facts:  On  September  13, 
1871,  William  Gardner,  being  then  the  own- 
er in  fee  of  the  tract  of  land  in  controversy, 
containing  140  acres,  conveyed  the  aame  by 
deed  "to  Henry  C-  Gardner  and  hia  vife, 
Martha  Jane  Gardner,  during  their  natural 
lives,  afterwards  to  Martha  Jane's  heirs 
forever."  The  said  grantees  entered  into 
poBaession  of  tlie  land  on  that  day,  and  con- 
tinued in  the  poBseseion  until  January  2, 
18S6,  when  they  conveyed  the  land  in  fee 
-  by  their  deed  duly  executed  to  the  plain- 
tiff, K.  R.  Cotton,  and  he  contracted  to  sell 
and  convey  the  eame  in  fee  by  deed,  good 
and  sufficient  for  the  purpose,  to  the  de- 
fendanta  J.  M.  Moaeley  and  W.  B.  Wootan. 
Plaintiff  tendered  a  deed  to  them  for  the 
premises,  and  they  declined  to  accept  it  and 
pay  the  purchase  money,  because  the  title 
is  defective,  as  by  the  terms  of  the  deed  of 
William  Gardner  to  Henry  C.  and  his  wife, 
Martha  Jane,  they  acquired  only  a  life  es- 
tate, with  remainder  to  the  heirs  of  Martha 
Jane,  who,  it  is  alleged,  take  by  purchase, 
and  not  by  descent,  and  that  the  said  heirs 
now  claim  the  land  accordingly,  subject  to 
the  life  estate  of  Henry  0.  Gardner,  who  is 
now  living,  his  wife,  the  said  Martha  Jane, 
being  dead.  The  heirs  of  Martha  Jane 
Gardner  are  defendants  in  this  case.  The 
court  held,  and  ao  adjudged,  that  the  deed 
of  William  Gardner  to  Martha  Jane  Gard- 
ner did  not  comcv  the  fee,  but  only  a  life 
estate,  and  therefore  the  plaintiff's  deed 
will  not  convey  a  fee-simple  estate  to  Mose- 
ley  and  Wooteo.     Plaintiff  appealed. 

Messrs.  F.  G.  James  &  Son  and  Af- 
(»ck  A  Winston,  for  appellant: 
The  wife  haa  the  fee. 
1  Feame,  Contingent  Bemainders,  32-34; 

1  Co.  Inst.  376)  1  Treaton,  Estates,  315; 
Modecia,  Law  Lectures,  690;  Fearson,  Law 
Lectures,  146;  25  Am.  &  Eng.  Enc,  Law, 
643,  644,  not«  1;   Fuller  v.  Chamier,  L.  B. 

2  Eq.  682,  36  L.  J.  Ch.  N.  S.  772,  12  Jur. 
N.  S.  642,  14  Week.  Rep.  913;  Walker  v. 
Taylor,  144  N.  C.  17G,  69  S.  B.  877 ;  SesBoms 
V.  Seasoms,  144  N.  C.  121,  tS  S.  E.  6B7; 
Jones  V.  Ragsdale,  141  N.  C.  200,  63  S.  E. 
842;  Morrisett  v.  Stevena,  136  N.  C.  160, 
49  S.  E.  661;  Whitfield  v.  Garris,  131  N.  C. 
148,  42  S.  B.  568;  Starnes  v.  Hill,  112  N. 
C.  1,  22  L.HJ.  593,  16  S.  E.  1011;  2  Washb. 
Real  Prop.  648;  i  Kent,  Com.  256,  256; 
Hess  V.  Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300; 
Merrill  v.  Rumsey,  1  Eeble,  888;  Frogmor- 
ton  ex  dem.  Kobinaon  v.  Wharrey,  3  Wils. 
144;  Den  ex  dem.  Trickett  t,  Gillot,  2  T.  B. 
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431,  1  Revised  Rep.  610;  Note  in  the  rule  in 
Shelley's  Case,  29  L.R.A.(N.8.)  lOSO; 
White  V.  Clark  County  Nat.  Bank,  22  Ky.  L. 
Rep.  932,  69  S.  W.  605;  Quick  v.  Quick, 
21  N.  J.  Eq.  13;  Patterson  v,  Patteraon, 
Dayt.  288,  3  Laning  Ohio  Cyc.  Dig.  5805; 
Kepler  v.  Keevea,  7  Ohio  Dec.  Beprint,  34; 
Badgley  v.  Hanford,  12  N.  J.  L.  J.  75. 

Messrs.  W.  A.  Fincb  and  O.  C.  Pierce, 
for  appellees; 

Husband  and  wife,  in  law,  are  but  one 
person.  They  are  seised  of  joint  estates 
per  lout,  et  non  per  my. 

Den  ei  dem.  Motley  v.  Whitemore,  19 
N.  C.  (2  Dev.  k  B.  L.)  637;  Bruce  v.  Nich- 
oUon,  109  N.  C.  202,  20  Am.  St.  Bep.  662, 
13  S.  £.  700;  2  Jarman,  Wills,  g  157;  Den 
ex  dem.  Needham  v.  Branson,  27  N.  C.  (6 
Ired.  L.)  426,  44  Am.  Dec.  46;  Co.  Litt. 
107;  1  Feame,  Contingent  Remainders,  p. 
40. 

It  is  only  when  the  fee  is  limited  to  the 
joint  heirs  of  husband  and  wife  that  the 
rule  in  Shelley's  Case  will  apply. 

Shaw  V.  Robinson,  42  S.  C.  342,  20  S.  E. 
161;  1  Kerr,  Real  Prop.  §  601. 

Walker,  J.,  delivered  the  opinion  of  the 

The  queatioD  in  the  case  is  whether  the 
limitation  of  the  eetate  to  husband  and  wife 
for  their  natural  lives,  afterwards  to  the 
heira  of  the  wife  forever,  ia  sufficient  to  paaa 
tbe  fee  under  the  rule  in  Shelley'a  Case. 
The  principle  embodied  in  this  rule,  which, 
perhaps,  was  first  formally  and  authorita- 
tively announced  by  all  the  judges  during 
the  reign  of  Eliiabetb,  in  the  case  from 
which  it  takes  its  name  (1  Coke,  88b),  was 
of  far  more  remote  origin,  and  for  many 
years  had  been  called  "an  ancient  dogma 
of  the  common  law."  The  principal  and 
most  forceful  reasons  advanced  for  adopt- 
ing tbe  rule  were  to  prevent  tbe  abeyance 
or'  suspension  of  the  inheritance,  and  tA 
facilitate  the  alienation  of  land,  throwing 
it  into  the  track  of  conunerce  one  generation 
sooner,  by  vesting  the  inheritance  in  the 
anceator,  than  if  he  continued  tenant  for 
life  and  the  heir  was  declared  a  purchaser, 
"Therefore,"  said  Justice  Blackstone, 
"where  an  estate  was  limited  to  the  ances- 
tor for  life,  and  afterwards  fmediately  or 
immediately]  to  hia  beira,  who  are  uncer- 
tain till  the  time  of  hia  death,  the  law 
cooaidered  tbe  anceator  as  the  first  and 
principal  object  of  the  donor's  bounty;  and 
therefore  permitted  him  (who,  as  it  is  said, 
Co.  Litt.  22,  bearetb  in  hia  body  all  hia 
heirs,  and  who  had  tbe  only  viaible  and 
notorioua  freehold  in  the  land)  to  sell  it, 
devise  it,  wliere  the  cuatom  would  permit, 
or  charge  it  with  hia  debts  and  encum- 
brancea.    And  however  lurrow  and  illiberil. 
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the  original  eBtabliahmcnt  of  thii  rule,  or 
the  adhering  to  it  in  later  times,  may  have 
been  represented  in  argument,  I  awn  my- 
mU  of  opinion  that  tbo«e  conBtructiona  of 
law  wbich  tend  to  facilitate  the  sate  and 
circulation  of  property  in  a  free  and  com- 
mercial country,  and  wbich  make  it  more 
liable  to  the  debts  of  the  viaible  owner,  who 
derives  a  greater  credit  from  that  owner- 
ship,— such  constructions,  I  say,  are  found- 
ed upon  principles  of  public  policy  alto- 
gether as  open  and  as  enlarged  as  those 
which  favor  the  accumulation  of  estates 
in  private  families  by  fettering  inherit- 
ances till  the  full  age  of  posterity  now  un- 
born, and  wbich  may  not  be  born  for  half 
a  century."  [Perrio  t.  Blake,  Hargrave's 
Law  Tracts,  600].  The  rule  has  also  been 
fiercely  assailed  by  some  and  mildly  criti- 
cized by  othera,  as  being  at  war  with  our 
free  institutions  and  policy,  and  as  found- 
ed upon  subtle  and  artificial  reasons  and 
extremely  technical  considerations.  Wheth- 
er it  is  an  arbitrary  rule  which  is  calcu- 
lated to  defeat  rather  than  to  execute  the 
intention  of  the  grantor  we  are  not  at  lib- 
erty to  inquire,  as  it  has  been  firmly  estab- 
lished in  our  jurisprudence  ae  a  rule  of  law, 
which  we  must  enforce  whenever  applicable. 

The  question  before  us  is  as  to  the  legal 
effect  of  the  deed  of  William  Gardner  to 
Henry  C.  and  his  wife,  Martha  Jane  Gard- 
ner. Did  it  conv%y  the  fee  to  Uartha,  under 
the  rule  in  Shelley's  Case?  We  are  of  the 
opinion  that  it  did.  The  defendants  contend 
that  the  subsequent  limitation  must  be  to 
the  heirs  of  the  person  who  takes  the  par- 
ticular estate,— that  is,  in  t)iis  case,  the 
second  limitation  should  have  been  to  the 
heirs  of  both  husband  and  wife,  as  they  were 
seised  of  the  entirety,  and  did  not  take  by 
moieties;  but  such  is  not  the  true  operation 
of  the  rule. 

If  the  limitation  had  been  to  the  wife 
for  life,  remainder  to  the  heirs  of  the  hils- 
band  and  wife,  the  freehold  being  in  the 
wife  alone,  the  limitation  over  would  be  a 
contingent  remainder,  and  their  heirs  would 
take  as  purchasers,  because  the  heirs  of  the 
husband  would  not  necessarily  bo  the  heirs 
of  the  wife.  2  Wasbb.  Real  Prop.  6th 
ed.  p.  649 ;  Frognmorton  ex  dem.  Robin- 
son V.  Wharrey,  3  Wils.  125.  Ah  Fearne 
(page  38)  says:  "Every  person  may  so  far 
be  supposed  to  carry  his  own  heirs,  etc., 
in  himself  during  his  life,  as  that  a  lim- 
itation to  them  where  he  takt^a  a  preceding 
freehold  may  vest  in  himself;  yet 'no  person 
can  be  supposed  to  include  in  himself  the 
heirs,  etc.,  of  himself  and  of  eomebody 
else."  Coke  (p.  26a)  refers  to  this  passage 
from  Littleton:  "It  tenements  be  given  to 
a  man  and  to  his  wife,  and  to  tlie  heirs 
of  the  bodie  of  (he  man,  iff  thil  case  the 
40  L.R.A.(N.S.) 


husband  hath  an  estate  in  generall  talle,  and 
the  wife  but  an  estate  for  terme  of  life.  Al- 
so if  lands  be  given  to  the  husbaod  and  wife, 
and  to  the  be  ires  of  the  husband  wbicb  be 
shall  beget  on  the  body  of  his  wife,  in  this 
case  the  husband  hath  an  estate  in  especiall 
taile,  and  the  wife  but  an  estate  for  life. 
And  if  the  gift  be  made  to  the  bustiand  and 
to  hi*  wife,  and  to  the  heires  of  the  body  of 
the  wife  by  the  husband  begotten,  there  the 
wife  hath  an  estate  in  eapeciall  taile,  and 
the  husband  but  for  terme  of  life.  Rut  if 
lands  be  given  to  the  husband  and  the  wife, 
and  to  the  heires  which  the  husbaad  shall 
iwget  on  the  body  of  the  wife,  in  this  case 
both  of  them  have  an  estate  taiie,  because 
this  word  (lieirea)  is  not  limited  to  the 
one  more  than  to  the  other."  Commenting 
upon  this  passage.  Coke  says:  "This  word 
(heires)  is  i»ot»on  operativum.  To  which 
of  the  donees  it  is  limited,  it  createth  the 
estate  taile;  but  if  it  incline  no  more  to 
the  one  than  to  the  other,  then  both  doe 
take,  as  here  Littleton  putteth  the  caae." 
In  pleading  seisin  of  such  an  estate  [when 
the  inheritance  inclines  to  the  wife),  "it 
shall  be  aliped  that  they  were  seised  to- 
gether and  to  the  heirs  of  the  body  of  the 
wife  in  her  right;  and  not  that  they  were 
seised  o(  the  freehold  or  fee  tail."  1  Co. 
Litt.  g  26,  and  note  1.  And  Fearne  (page 
30)  tells  us  that  "the  same  distinction  was 
particularly  relied  on"  in  Reps  v.  Bonham, 
Yelv.  131,  "where,  upon  a  foeffment  to  the 
use  of  R.  and  his  wife  for  their  iivea,  ■«- 
mainder  to  the  use  of  the  first,  second,  and 
third  son  of  the  body  of  the  wife,  and  after- 
wards to  the  heirs  of  the  body  of  the  wife 
by  R.  to  be  begotUn,  it  was  held  that  the 
inheritance  was  only  in  the  wife,  because 
the  word  'heirs,'  which  made  the  inherit- 
ance, was  annexed  only  to  the  body  of  the 
wife;  but  that,  if  it  had  been  to  the  heirs 
which  the  husband  shall  beget  on  the  body 
of  the  wife,  it  would  have  been  an  estate 
tail  in  them  both."  In  the  official  report  of 
this  case  it  is  stated  to  have  been  held  that 
R.  bad  an  estate  for  life  and  his  wife  an 
estate  tail,  and  "thus  was  adjudged  by  all 
of  the  court,  without  any  scruple."  In  a 
note  to  that  case  it  is  said  that,  to  which- 
ever body  the  word  "heirs"  inclines  by  the 
limitation,  it  creates  a  descendible  estate 
in  such  person;  but  if  it  be  not  more  partic- 
ularly limited  to  the  body  of  one  than  the 
other,  but  inclines  to  each  alike,  then  it 
creates  a  descendible  estate  in  each  of  them. 
3  Bacon,  Abr.  Bouviers'  ed.  p.  439.  It  is 
not  necessary  that  the  limitation  to  the 
heirs  should  be  enjoyed  immediately  upon 
the  death  of  the  first  taker.  Nor  will  it 
have  any  effect  to  exclude  the  rule  that  the 
remainder  cannot  by  possibility  vest  as  a 
remainder  in  the  .lifetime  of  the  ancestor. 
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•a  where  the  limitAtioD  was  to  A  and  B 
■nd  the  heirs  of  him  who  ihould  die  first. 
So,  if  the  TemOiinder  be  limited  on  a  contin- 
gency which  does  not  happen  in  the  ances- 
tor**  lifetime,  neveTthelesH  the  lieim  will 
take  bj  descent.  The  mere  circumstance 
that  the  remainder  was  contingent  does  not 
prevent  the  operation  of  the  rule  the  mo- 
ment the  remainder  veats.  Thus  an  estate 
limited  to  A  for  life,  and  if  A  Buryives  B, 
then  to  his  beirs,  would  be  a  contingent  re- 
mainder in  A,  depending  upon  bis  eurriving 
B.  If  be  does,  hie  estat«  becomes  at  once 
vested,  and  his  term  for  life  merges  in  the 
inheritance.  Starnes  v.  Hill,  112  N.  0.  I,  22 
LJtA.  G88,  le  a.  K  1011. 

As  a  consequence  from  the  foregoing 
principles,  whoever  has  a  freehold  which,  b; 
the  terms  of  the  limitation,  is  to  go  to  his 
heirs,  may  alien  the  estate,  subject  only  to 
meb  limitations  as  may  have  been  created 
between  bis  freehold  and  the  inheritance 
limited  to  his  heirs.  Thus,  where  the  lim- 
itation is  to  A  for  life,  and  after  his  death 
to  B  for  life,  and  after  bis  decease  to  the 
heire  of  A,  A  practically  has  two  estates, — 
one  in  poeseasion,  the  other  in  remainder  i 
the  first  for  life,  the  other  in  fee,  divided 
by  the  estate  to  B.  And  if  B  «ere  to  die  in 
the  life  of  A  the  latter't  estate  would 
merge,  and  he  would  at  once  become  the  un- 
limited tenant  in  fee  of  the  estate.  2 
Washb.  Beat  Prop.  Gth  ed.  p.  650..  There 
are  many  cases  in  the  bonks  where  it  has 
been  beld  that  if  an  estate  is  limited  to 
aereral  persons  for  or  during  their  lives, 
with  remainder  to  the  beirs  of  one  of  them, 
that  one  will  take  a  fee,  subject,  of  course, 
to  the  life  eatatcs  of  the  others.  See  ex- 
haostive  note  on  the  rule  in  Shelley's  Case 
to  Price  v.  Griffin,  and  other  cases,  in  26 
I.JtA.(N.S.)  035.  The  rule  is  said  to 
act  "upon  the  words  of  inheritance,  and 
does  not  affect  the  rules  for  determining 
tlie  quantity  of  estate  conveyed,  or  the 
number  and  connection  of  the  owners  of  the 
land."  TCe  very  question  presented  in  this 
case  has  been  decided  in  other  jurisdictions. 
Id  Hess  v.  I.akin,  7  Ohio  S.  t  C.  P.  Dec.  300, 
where  the  grant  waa  to  a  man  and  a  woman 
during  their  natural  Uvea,  then  to  the 
woman's  heirs  at  law,  it  wag  held  that  the 
woman  took  a  fee  in  the  whole  tract  of  land, 
expectant  as  to  one  moiety,  or  subject  to 
that  life  estate;  and  the  court  said:  "It 
mnst  be  conceded  the  rule  only  applies  when 
the  subsequent  limitation  ie  to  the  heirs  of 
him  to  whom  the  preceding  estate  was  giv- 
en, hut  nowhere  has  it  Ijeen  affirmed  in  eK- 
press  terms,  by  either  a  court  or  a  text- 
writer,  that  the  ancestor  must  take  the 
whole  of  the  preceding  estate,  or,  if  there  is 
more  than  one  preceding  estate,  he  must  I 
have  all  of  them.  There  is  just  ae  much  ' 
n  L.Il.A,(N.e.) 


reason  for  requiring  him  to  have  all  of  them 
when  several  antecede  the  remainder  as 
there  is  for  requiring  him  to  have  the  entire 

preceding  estate  when  only  one  precedes 
the  remainder."  The  rule  is  learnedly  dis- 
cussed in  that  case,  and  was  held  to  apply 
to  a  limitation  similar  to  the  one  in  the 
William  Gardner  deed.  The  two  cases  are 
strikingly  alike  in  their  facts,  for  in  Eesa 
V.  Lakin  it  was  decided  that  the  wife  ac- 
quired a  fee  simple,  subject  to  her  husband's 
life  estate,  and,  having  purchased  that  es- 
tate, she  held  the  entire  fee,  which  was 
therefore  conveyed  by  her  subsequent  deed. 
The  following  authorities  are  cited  in  sup- 
port of  the  decision:  1  Preston,  Estates, 
337-340;  Fearne,  Contingent  Bemainders, 
36;  Fuller  v.  Chamier,  L.  R.  2  Eq.  082,  36  L. 
J.  Ch.  N.  S.  772,  12  Jur.  N.  S.  642,  14 
Week.  Rep.  913;  Bullard  v.  Goffe,  20  Pick. 
252.  The  court  gives  the  following  extract 
from  Wooddeson  [Lectures,  vol.  2,  p.  207, 
note] :  "If  the  particular  estate  he  to  A 
and  B  jointly  for  their  lives,  remainder  to 
the  heirs  of  the  body  of  B,  this  would  be 
an  estate  tail  in  B,  executed  nib  modo  {in 
B]  BO  as  to  make  the  inheritance  not  grant- 
able,  ,  .  .  [distinct  from  the  particu- 
lar estat«  of  freehold]  by  way  of  remainder, 
but,  on  the  other  hand,  not  to  sever  the 
jointure,  or  entitle  the  wife  of  B  to  dower." 
Preston,  Estates,  338.  This  corresponds 
with  what  is  said  in  Fearne  on  Contingent 
Remainders  at  page  36.  The  same  was  de- 
cided in  Kepler  v.  Beeves,  7  Ohio  Dec.  Be- 
print,  34,  in  which  there  was  a  grant  to 
husband  and  wife  for  their  lives,  remainder 
to  the  heirs  of  the  wife.  Judge  Avery,  de- 
livering the  opinion  of  the  court,  said: 
"Where  either  husband  or  wife  singly  has 
an  estate  for  life,  and  the  subsequent  limi- 
tation is  to  the  heirs  of  the  two,  it  is  widely 
different  from  where  the  life  estate  is  in 
the  two,  with  a  limitation  singly  to  the 
heirs  of  one.  No  person  can  be  supposed 
to  include  in  himself  the  beirs  of  himself 
and  some  other  person,  and  yet  may  so  far 
be  supposed  to  carry  his  own  heirs  in  him- 
self during  life  that  a  limitation  to  them, 
where  he  takes  a  preceding  freehold,  will 
vest  in  him.  That  the  preceding  freehold 
may  be  taken  jointly  by  himself  with  otliers 
seems,  according  tn  the  authorities,  not  to 
make  a  difference.  It  is  laid  down  that  the 
subsequent  limitation  to  the  heirs  must  be 
confined  to  those  of  the  ancestor  who  takes 
a  particular  estate,  but  at  the  sane  time 
that,  if  the  heirs  be  confined  to  those  of  the 
persons  taking  a  particular  estate,  it  mat- 
ters not  whether  the  estates  of  the  ances- 
tors he  several  (so  they  all  take)  or  joint, 
nor  whether  the  remainder  over  be  to  the 
heirs  of  all,  or  only  of  some  of  such  ances- 
tor.    Watkins,   Descents,   p. 
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Contingent  Remainders,  36;  1  Freaton,  Ea- 
tatea,  316-320;  2  Preston,  EsUtea,  442; 
Rogers  v.  Downs,  S  Mod.  202;  Wiacot'a 
Cose,  2  Coke,  61.  In  Fuller  t.  Chftmier,  L. 
R.  2  Eq.  682,  35  L.  J.  Ch.  N.  S.  772,  12  Jur, 
N.  S.  642,  14  Week.  Rep.  913,  it  wne  beld 
that  [an  estate]  to  A,  B  and  0  in  equal 
Bharea  during  life,  and  after  decease  unto 
the  next  lawful  heir  of  A  forever,  was  a 
limitation  within  the  rule  of  Shelley 'a  Case, 
and  that  A  took  an  estate  in  fee  simple. 
In  Bullard  v.  Goffe,  20  Pick.  252,  upon  a 
conveyance  to  the  use  of  husband  and  wife 
for  their  lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  the  nae  of  II  for 
life,  and  after  decpase  of  H  to  the  use  of  the 
heira  of  the  wife  forever,  it  was  held  that 
a  fee  simple  in  the  land  vested  in  the  wife, 
in  the  case  of  her  surviving  her  husband 
and  H.  Thia  laat  case  furnishes  a  prece- 
dent precisely  in  point,  and  will  be  fol- 
lowed." So  in  Patterson  v.  Patterson,  Dayt. 
288  (cited  in  Laning,  Ohio  Cyo.  Dig.  5865), 
it  was  held  that  "where  title  to  landa  ia 
derived  by  deed  limiting  it  to  a  person  and' 
her  buaband  during  their  lives,  and  to  the 
lieirs  of  her  body  forever,  the  grantees  in 
the  deed  take  an  estate  tail  Tfor  their 
lives]  under  the  rule,  and  the  children  take 
by  descent,  and  not  by  purchase,  and  the 
husband  is  entitled  to  the  estate  by  curtesy, 
and  there  can  be  no  partition."  "  In  Grif- 
fiths v.  Evan,  5  Beav.  241,  II  L.  J.  Gh.  N. 
S.  219,  a  devise  of  a  freehold  estate  to  tes- 
tator's daughter  for  life  and  the  life  of 
her  husband,  and  after  their  deaths  to  the 
use  of  the  lawful  issue  of  the  body  of  the 
wife  forever,  the  teHtutor  empowering  and 
authorizing  the  daughter,  for  want  of  such 
issue,  to  settle  and  diapose  of  the  estate 
M  she  should  think  fit  by  will,  was  held 
to  create  an  estate  tail  in  the  daughter, 
with  a  power  of  appointmcdt.  Under  a 
deed  by  which  lands  were  conveyed  to  a 
man  and  his  wife  during  the  term  of  their 
natural  lives,  and  to  the  heira  of  the  wife 
and  her  assigns  forever,  to  have  and  to 
hold  unto  the  said  husband  and  wife  dur- 
ing the  term  of  their  natural  lives,  and  to 
the  heirs  of  the  wife  and  their  assigns  for- 
ever, it  was  held  that  the  wife  took  a  fee 
simple.  Badgley  v.  Hanford,  12  N.  J.  L.  J. 
75.  Tlie  court  said  (by  Van  Syckel,  J.) 
tliat  where  the  particular  estate  is  granted 
to  two,  with  a  limitation  to  the  heirs  or 
heirs  of  the  body  of  one  of  them,  the  in- 
heritance is  executed  in  the  person  to  whose 
heirs  it  is  limited.  An<l  it  waa  further 
said:  "This  case.  I  think,  is  not  excluded 
from  the  rule  in  Shelley's  Case  by  the  fact 
that  the  husband  was 'entitled  to  the  use 
of  tiie  property  during  the  joint  lives  of 
himself  and  wife.  Washburn  v.  Burns,  34 
40  I,,R.A.(N.S.) 


N.  J.  L.  18;  Bolles  v.  State  Trust  Co.  27 
N.  J.  Eq.  308.  That  is  an  incident  of  the 
marriage  relation  necessarily  flowing  from 
the  unity  of  husband  and  wife.  Each  was 
in  law,  however,  seised  of  the  entirety, 
and  all  the  conditions  were  falBlled  which 
are  necessary  to  bring  it  within  the  role 
in  Shelley's  Case.  The  particular  estate  and 
the  remainder  in  her  were  created  by  the 
conveyance  from  Simpson." 

It  is  the  form  of  the  second  limitation 
which  determines  the  application  of  the 
rule,  and  it  is  so  held  in  Crockett  v.  Robin- 
son, 46  N.  H.  461.  Under  the  rule  in  Shel- 
ley's Case,  the  court  said:  "It  ia  not  ma- 
terial to  inquire  what  the  intention  of  tlie 
testator  was  aa  to  the  quantity  of  estate 
that  should  vest  in  the  first  taker.  If  the 
limitation  were  to  A  for  life,  remainder  to 
his  heirs  in  fee  simple,  without  other  quali- 
fying words,  the  actual  intention  would 
undoubtedly  be  that  A  should  take  an  estate 
for  life  only  and  have  no  power  to  dispoae 
of  the  remainder  in  fee,  and  negative  words 
Baying  that  A  should  take  for  life  only 
would  add  nothing  to  the  clearneas  of  the 
first  words.  The  materia!  inquiry  ia.  What 
was  taken  under  the  second  devise!  If 
those  who  take  under  the  second  devise  take 
the  same  estate  that  they  would  take  as  his 
heirs  or  as  heirs  of  his  body,  the  rule  ap- 
plies. However  clear  the  intention  may  be 
to  create  an  estate  in  A  for  life,  remainder 
to  hia  heirs,  so  that  the  estate  shall  go  to 
those  persona  who  are  the  heirs  of  A,  and 
descend  to  hia  heritable  blood  in  line  of 
descent,  the  policy  of  the  law,  which  estab- 
lished the  rule  in  Shelley's  Case,  did  not 
allow  alich  a  limitation.  By  that  rule  no 
person  was  permitted  to  raise  in  another 
an  estate  of  inheritance,  and  at  the  same 
time  make  the  heirs  of  that  person  pur- 
chasers. 6  Cruise,  Real  Prop.  325,  326, 
32S;  Fearne,  Contingent  Remainders,  190; 
Hargrave's  I-aw  Tracts,  651 ;  Kent,  Com. 
20S,  214;   Denn  ex  dem.  Webb  t.  Puckley, 

6  T,  R.  209,  303;  Richardson  t.  Wheatland, 

7  Met.  172."  This  passage  was  cited  with 
approval  in  Nichols  t.  Gladden,  117  N.  C. 
at  page  502,  23  S.  E.  45n,  in  which  the 
court  said  that  "the  materia!  inquiry  is. 
What  ia  taken  under  the  second  devisef 

As  H.  C.  Gardner  survived  hia  wife,  the 
limitation  is  the  same,  in  legal  eHect,  as  if 
it  had  been  to  his  wife  for  life,  then  to 
him  for  life,  and  ultimately  to  the  heirs  of 
his  wife.  She  acquired  a  fee  simple,  sub- 
ject to  .hia  life  estate,  and,  as  he  joined 
with  her  in  the  deed  to  R.  R.  Cotton,  the 
entire  estate  in  fee  pasaed  to  the  latter. 
Wooddcson  Lectures.  205.  The  judgment 
of  the  court  was  therefore  erToneoiu, 
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(68  Wash.  627,  123  Pac  1011.) 

Carrier  —  delivery  of  contents  of  citr 
—  entry  for  remoral. 

1.  A  delivery  of  the  contents  of  a  car  by 
the  carrier  to  the  consignee  is  efTected  by 
placing  tlie  car  on  the  delivery  track,  and 
itB  entry  by  the  consignee  for  the  purpose 
of  removing  ttie  cod  teats  after  the  sur- 
render of  the  bill  of  lading,  although  the 
property  has  not  in  fact  been  taken  from 

Sole.  —  Carrterm:  when  goods  deetned 
delivered  to  the  conainnee  before  re- 
moval from  oar. 

Tt  is  not  the  purpose  of  this  note  to  con- 
sider the  question  as  to  when  the  transpor- 
tation of  freight  is  complete,  so  that  the 
carrier's  liability  as  such  terminates,  and 
its  liability  aa  warohouaeman  begins;  but 
the  scope  of  the  note  is  limited  to  the  ques- 
tion ae  to  when  delivery  of  a  shipmcit  of 
goods  to  the  consignee  is  complete,  bo  as 
to  relieve  the  carrier  from  all  further  re- 
aponsibility,  either  as  carrier  or  e,B  ware- 
houseman, although  the  goods  in  fact  re- 
main in  the  cat  in  which  they  have  been 
transported. 

Generally,  as  to  nhen  the  liability  of  u 
railway  carrier  of  goods  ceases  to  be  that 
of  A  carrier,  see  note  to  East  Tennessee,  V. 
&  O.  R.  Co,  V.  Kelly,  17  L.R.A,  69!  ;  and  na 
to  what  is  a  reasonable  time  for  the  remov- 
al of  goods  by  the  consignee,  after  which  the 
liability  of  the  carrier  as  sueb  terminates, 
see  notes  to  United  Fruit  Co.  v.  New  York 
&  B.  Tranap.  Line,  8  L.R.A.(N.S.)  240; 
North  Yakima  Brewing  k  Malting  Co.  v. 
Northern  P.  R.  .Co.  18  L.R.A.  (N.8.)  933; 
and  Lewis  v.  Louisville  &  N.  R.  Co.  25 
L.R,A.(N.S.)   938. 

As  to  what  constitutes  delivery  of  freight 
to  a  carrier,  see  note  to  Kansas  Citv,  M.  & 
O.  R.  Co.  v.  Cox,  32  L.R.A.{N.S.)   313. 

And  upon  the  question  whetlier  the  per- 
mitting, by  a  common  carrier,  jt  the  ir- 
spectinn  of  property,  amounts  to  a  delivery 
thereof,  see  Dudley  v.  Chicago,  M.  &  St.  P. 
R.  Co,  and  note  thereto  in  3  L.R.A.(N.S.) 
1135. 

Delivery  of  a  carload  shipment  ot  goods 
to  the  consignee  is  complete  when  the  car- 
rier has  placed  the  car  containing  the  goods 
upon  a  house  track  for  unloading  by  tlie 
consignee,  and  an  agent  of  the  latter,  after 
verifying  the  goods  in  the  car,  has  si^ed 
and  delivered  to  the  carrier  a  receipt  in 
full  therefor,  preliminarv  to  unloading 
(Kennv  Co.  v.  Atlanta  *:  W.  P.  R.  Co.  12-; 
Ga.  365,  60  S.  E.  132).;  or  the  a^ent  of  the 
consignee  has  been  notified  of  the  placing 
40  L.R.A.(N.S.) 


Proximate  ranse  —  loss  of  shipment  ^ 
neetlKence  of  carrier  —  waiver. 

2.  The  transportation  by  a  carrier  of  a 
car  loaded  with  spirits,  with  one  package 
broken  and  leaking,  and  the  tender  of  it 
to  the  consignee  in  that  condition,  is  not 
the  proximate  cause  of  loss  of  the  spirits  by 
fire  after  they  had  been  delivered  to  the 
consignee,  but  before  they  were  removed 
from  the  car,  if  the  consignee  was  notified 
of  the  tacts,  and  accepted  tire  delivery  with 
the  package  in  bad  condition,  since  the  neg- 
ligence of  the  carrier  was  waived. 
Carrier  —  burning  of  shipment  —  lia- 
bility. 

3.  A  consignee  of  proof  spirits  which  ac- 
cepts a  delivery  with  a  container  leaking, 
and  in  removing  the  spirits  from  the  car 
exposes  them  to  risk  of  fire,  cannot  bold 
the  carrier  liable  for  the  ioss  due  to  a 
consequent  conflagration. 

of  the  car,  has  surrendered  the  bill  of  lad- 
ing to  the  carrier,  and  a  reasonable  time 
has  elapsed  in  which  to  have  removed  all  of 
the  goodij.  (  Arkadelphia  Mill.  Co.  v.  Smolter 
Merchandise  Co.  100  Ark.  37,  139  S.  W. 
680). 

So,  where  the  car  containing  a  shipment 
of  goods  has  been  delivered  on  a  spur  track 
next  to  the  consignee's  warehouse,  and  he 
has  accepted  the  goods  and  sold  and  re- 
moved some  of  them,  and  has  put  his  own 
■  lock  on  the  car,  there  is  a  complete  delivery 
of  tile  shipment  by  the  carrier  to  the  con- 
signee, although  the  most  of  it  still  re- 
mains in  the  car  for  the  convenience  of  the 
consignee.  Vauglm  v.  New  York.  N.  H.  & 
H.  R.  Co.  27  R.  I.  233,  61   Atl.  895. 

And  delivery  of  a  sliipment  of  goods  to 
the  consignee  is  complete,  although  the 
goods  are  still  in  the  car,  where  the  carrier, 
at  the  request  and  direction  of  the  con- 
signee, has  placed  the  car  on  a  delivery 
switch  built  solely  for  him,  under  an  ar- 
rangement that  cars  so  placed  should  not  be 
guurdcd  by  tlie  carrier,  hut  that  the  con- 
signee had  the  right  even  to  hreak  any  seals 
placed  on  the  doors  of  the  cars  and  to  re- 
move goods  witliout  any  superintendence  by 
the  carrier,  and  the  consignee  has  surren- 
dered to  tlie  carrier  the  hill  of  lading  tor 
the  goods  in  the  car  in  question,  and  has  be- 
gun to  remove  them.  Whitney  Mfg.  Co.  v. 
Richmond  &  D.  R.  Co.  3B  8.  C.  3Q5,  37  Am. 
St.  Rep.  767,  17  S.  E.  147. 

Where,  under  a  contract  betvfeen  the  les- 
sees of  a  grain  elevator  and  a  railroad  com- 
pany, the  latter,  for  a  certain  considera- 
tion, switches  cars  from  the  termini  of  all 
railroads  in  the  city  with  which  :t  has  track 
connections  to  the  elevator,  its  delivery  ol 
the  contents  of  such  cars  to  the  consignees 
is  complete  when  it  has  placed  the  cars  in 
such  plares  aa  may  have  been  designated  by 
the  persona  in  charge  of  tite  elevator,  wheth- 
er in  the  elevator  building  for  unloading  or 
on  adjacent  spur  tracks,  where  they  are  in 
the  care  of  a  vfatchman  employed  by  the 
consignees  to  see  to  the  safety  of  the  grain 
until  it  can  be  unloaded, — although  the  car- 
rier is  under  the  further  duty  of  placing. 
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Prinolpal  and  acent  —  transfer  com-  I 
panf  ^  aKCDt  of  t^nsignee.  , 

4.  A  carting  company  which  undertakes  > 
to  remove  a  consignment  of  freight  from 
tbe  railroad  Btation  to  the  store  of  the  con- 
aignee,  although  an  independent  contractor 
with  respect  to  atrangeta,  U  the  agent  of 
the  coniignec  for  the  purpose  of  receiving 
notice  of  the  condition  of  the  consignment, 
and  tbe  consignee  is  therefore  bound  by  no- 
tice given  him. 

(May  84,  1912.) 

CROSS  APPEALS  from  a  judgment  of 
tbe  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  a  carload  of  spirits 
which  were  destroyed  by  Sre;  plaintiff 
appealing  from  the  refusal  of  the  court  to 
render  judgment  in  its  favor  for  the  full 
value  of  the  property  destroyed;  and  de- 
fendant appealing  from  the  judgment  hold- 
ing it  liable  for  the  destruction  of  the 
property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Preston  &  TtaorKrlmaon,  for 
plaintiff; 

If  the  act  of  an  intervening  third  party 
could,  or  in  the  exercise  of  ordinary  pru- 
dence should,  have  been  foreseen,  the  orig- 
inal act  still  remains  the  proximate  cause 
of  the   injury, 

care  inside  of  the  elevator  to  he  unloaded 
when  directed  by  the  persons  in  charge  of 
the  elevator,  and  of  removing  empty  cars 
from  the  elevator  premises  and  returning 
them  to  the  several  railroad  termini  from 
which  they  were  received.  Paddock  v.  Tole- 
do &  O.  C.  IL  Co.  11  Ohio  C.  D.  789,  21 
Ohio  C.  C.  626. 

And  complete  delivery  of  a  carload  of 
goods  to  a  vendee  of  the  consignee,  to  whom 
the  consignee  has  ordered  the  goods  deliv- 
ered by  the  carrier  without  presentation  of 
the  bill  of  lading,  is  effected  by  the  carri- 
er's placing  the  car,  at  the  request  of  the 
vendee,  on  a  certain  side  track  designated 
by  him  as  the  most  convenient  place  for 
unloading,  and  by  notifying  the  vendee  that 
it  has  thus  placed  the  car.  Anchor  Mill  Co. 
T.  Bnrlzn^ton,  C.  R.  ft  N.  R.  Co.  102  Iowa, 
262,  71  N,  W.  255. 

But  the  mere  placing  of  a  car  of  goods 
by  the  carrier  on  a  certain  side  track  at  the 
Btation  of  its  destination,  without  any  no- 
tice whatever  to  the  consignee  tnat  it  has 
t)een  so  placed,  cannot,  in  the  absence  of  a 
course  of  dealing  or  an  express  agreenent 
dispensing  with  such  notice,  be  treated  by 
the  carrier  as  a  complete  delivery  of  the 
goods,  although  the  consignee  has  been  in 
the  habit  of  receiving  freight  shipped  by 
this  carrier  on  this  particular  side  track,  or 
has  instructed  the  carrier  ao  to  deliver  all 
gooils  shipped  to  him.  Pindell  v,  St.  Louis 
i.  H.  R.  Co.  34  Mo.  App.  875. 

Where,  houever,  goods  are  shipped  to  a 
point  on  the  carrier's  line  where  tnere  is  no 
40  L.R.A.(N.S.) 


Olson  V.  Gill  Home  Invest.  Co,  58  Wash. 
lEl,  27  L.R.A.(N.S.)  884,  IDS  Pac,  140; 
Eskildsen  v.  Seattle,  29  Wash.  683,  70  Pac. 
04;  Hyatt  v.  Murrar,  101  Minn.  607,  112 
N.  W.  881;  FosUr  v.  Chicago,  R.  L  *  P. 
R.  Co.  127  Iowa,  84,  102  N.  W.  422,  4  Ann. 
Caa.  ISO;  Oulighan  v.  Butler,  189  Maaa. 
287,  75  N.  E.  726;  McDowell  v.  Preston, 
104  Minn.  293,  18  L.R,A.(N.S.)  190,  118 
N.  W.  470;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Jacobson  v.  Merrill  &  R.  Mill 
Co.  107  Minn,  74,  22  L,R.A.{N,8.)  309,  118 
N,  W.  610;  Williams  v.  Ballard  Lumber 
Co.  41  Wash.  347,  83  Pac.  323;  Lucesco  Oil 
Co.  V.  Pennsylvania  R.  Co.  2  Pittab.  477; 
Memphis  Consol.  Gas  &  Slectric  Co.  v. 
Creighton,   106  C.  C.  A.  88,   183   Fed.  552. 

The  recovery  should  have  been  for  tha 
full  value  of  the  shipment,  inasmuch  as 
it  was  alleged  and  proved  that  the  loss  was 
occasioned  by  a  epeciflc  act  of  negligence 
on  the  part  of  the  carrier. 

Everett  v.  Norfolk  k  S.  R.  Co.  138  N.  C. 
08,  1  L.R.A.(N.S.)  886,  60  S,  B.  657; 
Stringlleld  v.  Southern  R.  Co.  162  N.  C. 
125,  67  a,  E.  333;  Savannah,  F.  t  W.  R. 
Co.  v.  Bloat,  83  Oa.  803,  20  S.  E,  219; 
Georgia  R.  k.  Bkg.  Co.  v.  Keener,  93  Ga. 
808,  44  Am.  St.  Rep.  187,  21  S.  E.  287; 
Moulton  V.  St  Paul,  M.  A  M.  R.  Co.  31 
Minn.  86,  47  Am.  Rep.  781,  16  N.  W.  487; 

agent,  depot,  or  warehouse,  and  this  is  dis- 
tinctly understood  by  the  consignee  at  the 
time  of  the  shipment,  and  is  not  unrea- 
sonable in  view  of  the  condition  of  the  car- 
rier's business,  a  complete  delivery  of  tbe 
goods  is  effected  by  the  carrier's  safely  dC' 
livering  the  car  containing  them  on  the  side 
track  at  its  destination  (South  ft  North 
Ala,  R.  Co.  V.  Wood,  66  Ala.  187,  41  Am. 
Rep.  740);  especially  where  the  consignee 
also  assumes  control  of  the  i-ar  and  ita  con- 
tents, by  proceeding  to  unload  a  part  of  the 
goods,  and  by  locking  the  car  with  a  lock 
of  his  own,  upon  leaving  it  foe  the  night 
partly  unloaded  (Southern  R.  Co.  v,  Bar- 
clay, 1  Ala.  App.  348,  56  Bo.  26). 

And  actual  delivery  of  a  carload  of  lum- 
ber consigned  to  a  station  to  which  the  car- 
rier has  no  agent  is  shown  by  evidence  that 
the  car  was  placed  on  the  side  track  at  the 
station  of  ita  destination  in  the  presence  of 
the  agent  of  the  consignee,  and  that  he  or 
some  of  his  employees  jumped  on  the  car, 
and,  pulling  out  a  piece  of  lumber,  aaid, 
''This  is  the  lumber  wc  have  been  waiting 
for."  Armistead  Lumber  Co.  v.  Louisville, 
N.  0.  *,  T,  R.  Co.  —  Misa.  — ,  11  So.  472. 

In  Weyl  v.  Southern  P.  Co.  156  111.  App. 
493,  it  was  held  that  delivery  of  a  carload 
of  goods  to  the  consignee  was  complete, 
where  the  carrier,  in  compliance  with  the 
instructions  and  request  of  the  consignee's 
receiving  clerk,  given  at  the  time  that  he 
was  notified  of  the  arrival  of  the  goods,  had 
placed  the  car  on  a  switch  track  in  the  rear 
of   the   consignee's   place   of  business,   upon 
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Baugbman  V.  LouiBville,  E.  4t  St.  L.  R.  Co. 
94  Kj.  150.  21  S.  W.  757;  Ficklin  v.  Wa- 
bash R.  Co.  117  Mo.  App.  211,  93  S.  W. 
Sai;  Hanson  t.  Great  Northern  R.  Co.  18 
N.  D.  324,  138  Am.  St.  Rep.  768,  121  N. 
W.  78;  Pittiburgh,  C.  C.  4  St.  L.  R.  Co, 
V.  Sheppard,  66  Ohio  St.  68,  SO  Am  St. 
Rep.  732,  46  N.  E.  61;  PennBylvania  Co. 
V.  Kennard  Glass  ft  Faint  Co.  59  Neb.  435, 
81  N.  W.  372;  Kansas  City,  St.  J.  t  C.  B. 
R.  Co.  T.  Simpson,  30  Kan.  645,  46  Am. 
Bep.  104,  2  Pao.  821;  Southern  P.  R.  Co. 
V.  MaddOK,  75  Tex.  300,  12  S.  W.  815; 
Rlflck  T.  Goodrich  Transp,  Co.  55  Wis.  31B, 
42  Am.  Rep.  713,  13  N.  W.  244;  United 
StaUs  Exp.  Co.  V.  Packman,  28  Ohio  St. 
144;  Southern  Exp.  Co.  v.  Owens,  14B  Ala. 
412,  8  L.R.A.(N.S.)  369,  IIB  Am.  St.  Kep. 
41,  41  So.  752,  9  Ann.  Cas.  1143;  JolIifTe 
V,  Northern  P.  R.  Co.  52  Wash.  433,  100 
Pac.  977 ;  Bartlett  v.  Oregon  R.  ft  Nav.  Co. 
57  Wash.  19,  133  Am.  St.  Rep.  959,  106 
Pac.  487. 
'    Mr.  C.  H.  Winders  (or  defendant. 

I>^aIle^tol),  J.,  delivered  the  opinion  ol 
the  court: 

The  plaintiff,  Rothchild  Brothers,  a  cor- 
poration, brought  this  action  against  the 
defendant,  the  Northern  PaciSc  Railway 
Company,   to   recover   tlie   value   of   a   car- 


load o(  high  proof  spirits  which  were 
shipped  by  distillers  at  Peoria,  Illinois,  to 

the  plaintiff  at  Portland,  Oregon,  and  de- 
stroyed at  the  last-named  place  by  Bre  on 
June  27,  1907.  Judgment  went  for  the 
plaintiff  in  the  court  below  for  the  value 
of  the  spirits  at  the  rate  of  9.60  per  proof 
gallon,  being  the  value  to  which  they  were 
released,  as  the  court  found,  in  the  con- 
tract of  shipment.  In  its  complaint  the 
plaintiff  claioied  the  full  market  value  of 
the  spirits,  namely  S1.9B  per  proof  gallon, 
plus  the  cost  of  transportation  from  the 
distillery  to  the  place  of  delivery.  Both 
parties  appeal  from  the  judgment  entered: 
the  plaintiff  from  the  refusal  of  the  court 
to  render  a  judgment  in  its  faror  for  the 
full  value  of  the  property  destrc^d,  and 
the  defendant  from  the  general  judgment 
holding  it  liable  for  the  destruction  of  the 
property. 

The  facts  material  to  be  considered  in 
determining  the  controversy  are  in  the 
main  undisputed.  The  spirits  were  billed 
by  the  distillery  company  to  Portland,  Ore- 
gon, and  routed  over  the  Chicago,  Rock  la- 
land,  ft  Pacific  Railway  Company.  They 
were  carried  by  the  last-named  company 
to  Minneapolis,  Minnesota,  in  one  of  its 
own  cars.  As  the  company  did  not  allow 
its    cars   to   be   sent   west   of    Minneapolis 


which  the  consignee  customarily  received 
freight  consigned  to  him  by  rail,  although 
the  car  was  thus  placed  at  an  hour  after 
he  had  closed  his  place  at  business  for  the 
day,  on  Saturday,  and  the  goods  were  de- 
stroyed by  fire  on  the  following  day,  tiefore 
consignee  had  notice  of  the  delivery  or  an 
opportunity  to  unload  the  goods  within  busi- 

But  in  Missouri  P.  R.  Co.  v.  Wichita 
Wholesale  Grocery  Co.  65  Kan.  625,  40 
Pac.  899,  it  was  held  that  a  carload  of  goods 
was  not  delivered  to  the  consignee,  so  as  to 
relieve  the  carrier  from  liability  as  such  for 
the  loss  thereof  by  fire,  although  the  carrier 
bad  placed  the  car  upon  a  spur  track  at  the 
rear  of  consignee's  warehouse,  at  the  exact 
place  where  the  consignee  was  accustomed 
to  receive  and  unload  its  freight,  where  the 
car  was  so  placed  on  Sunday  afternoon,  and 
it  was  consumed  by  fire  before  business 
hours  on  Monday  morning.  In  this  case, 
the  court  said:  "It  Ithe  carrier]  cannot 
make  a  constructive  delivery  except  at  a 
time  when  the  plaintiff  might  reasonably 
be  required  to  receive  it,  and  that  could 
only  be  during  business  hours  of  a  business 
day,  where  there  was  no  custom  or  agree- 
ment to  receive  at  any  other  time." 

And  a  shipment  of  goods  is  not  delivered 
by  the  carrier  to  the  consignee,  although  the 
car  containing  the  goods  is  placed  on  a  cer- 
tain side  track  at  the  request  of  the  con- 
signee, if  it  is  so  placed  at  or  after  sundown 
on  Saturday,  and  the  consignee  refuses  to 
40  L.R.A.(N£.) 


receive  the  goods  then,  on  the  ground  that 
it  is  too  late  as  it  would  take  three  or  four 
bouiB  to  remove  them  from  the  oar,  and  the 
agent  of  the  carrier  retains  the  key  of  the 
car  and  the  manifest.  Eagle  v.  White,  S 
Whart.  505,  37  Am.  Dec.  434. 

There  is  no  delivery  of  a  carload  of  goods 
by  the  carrier,  where  it  merely  places  the 
car  containing  them  on  the  unloading  track, 
nhere  such  cars  are.  usually  placed,  and  no- 
tilicB  the  person  for  whom  the  goods  are 
intended,  who,  without  the  knowledge  or 
consent  of  the  carrier,  and  without  authori- 
ty from  the  consignoe,  breaks  the  seal  of  the 
car,  inspects  the  goods,  and  refuses  to  ac- 
cept them,  or  to  pay  the  draft  attached  to 
tbe  bill  of  lading  therefor.  Yuille-Miller  Co. 
v.  Chicago,  I.  ft  L.  R.  Co.  164  Mich.  68,  128 
N.  W.  1099. 

Nor  is  there  a  delivery  of  a  carload  of 
apples  by  the  carrier,  to  one  whom  the  way- 
bill and  the  bill  of  lading  contain  a  mem- 
orandum to  notify  and  to  allow  to  inspect, 
where  the  carrier  merely_  places  the  car  up- 
on a  switch  track  alongside  of  such  person  e 
warehouse,  and  he,  without  the  knowledge 
or  consent  of  the  carrier,  while  its  agent  is 
keeping  the  car  open  for  ventilation,  takes 
four  barrels  of  apples  from  the  car  and 
delivers  them  to  a  customer  on  an  order 
previously  taken,  but  subsequently  takes 
them  back  and  replaces  them  in  the  car. 
Schopp  Fruit  Co.  v.  Missouri  P.  R.  Co.  116 
Mo.  App.  352,  91  S.  W.  402. 

A.  0.  W. 
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It  became  necesear;  to  tranefer  the  spirits 
of  another  rai1wa7  nhose  car*  did  run 
west  □(  that  point,  and  the  car  was  turned 
over  to  tha  Minnesota  Transfer  Companj 
to  mnke  the  transfer.  This  company  trans- 
ferred the  property  to  a  car  of  the  defend- 
ant. While  doing  so,  it  discovered  that 
one  of  tlte  barrels  in  which  the  spirit! 
were  contained  was  in  bad  order;  that  a 
stave  had  broken,  leaving  an  opening  in 
the  barrel  out  of  which  soinethtng  more 
than  one  half  of  the  original  contents  of 
tlko  barrel  bad  escaped.  The  barrel  was 
loaded  into  the  car  in  its  broken  condi- 
tion, the  car  delivered  to  the  defendant 
company  and  transported  by  it  to  itl  des- 
tination at  Portland,  Oregon.  The  car 
reached  Portland  some  time  in  the  day  of 
June  24,  1907.  On  that  day  or  the  nest 
it  was  entered  and  inspected  by  an  agent 
of  the  defendant,  who  discovered,  if  the 
company  did  not  then  already  know,  the 
broken  condition  of  the  barrel.  After 
looking  over  the  contents  of  the  car  and 
noting  the  condition  in  which  the  spirits 
had  arrived,  he  caused  the  car  to  be  re- 
sealed  without  taking  any  st«ps  to  recoop- 
er  the  broken  barrel  or  otherwise  make 
more  secure  its  contents. 

The  plaintiflf  had  employed  the  Holman 
Transfer  Company  to  receive  the  spirits 
from  the  railway  company  and  haul  them 
to  its  warehouse,  and  had  delivered  to  the 
transfer  company  the  bill  of  lading  rep- 
resenting the  property.  As  was  his  cus- 
tom, a  representative  of  the  transfer  com- 
pany called  at  the  railroad  yard  on  the 
morning  of  the  26th  of  June  to  ascertain 
what  freight  had  arrived,  and  was  told  of 
the  arrival  of  the  carload  of  spirits,  and 
told  further  that  the  car  would  be  spotted 
on  tbe  team  or  delivery  tracks  ready  for 
unloading  by  tbe  next  morning.  The  agent 
at  the  transfer  company  then  produced  and 
delivered  up  the  original  bill  of  lading  rep- 
resenting the  shipment,  which  his  company 
had  received  from  the  plaintiff.  On  tbe 
next  morning,  June  26th,  the  representa- 
tive of  the  transfer  company  again  ap- 
peared and  was  told  that  the  car  had  been 
spotted  the  night  before  and  was  ready  to 
be  unloaded.  He  then  stated  that  he 
would  send  his  teams  for  the  spirits  on 
the  next  "morning.  Either  on  this  morning 
Of  the  day  before  he  was  told  of  the  brok- 
en condition  of  the  barrel  and  of  the  fact 
that  some  of  its  content*  had  escaped.  On 
the  morning  of  June  2Ttb,  the  transfer 
company  sent  teams  in  charge  of  three  of 
its  men  to  receive  the  contents  of  the  car 
and  haul  them  to  the  plaintifTs  warehouse ; 
it  also  informed  the  man  put  in  charge  of 
the  work  of  the  broken  condition  of  the 
barrel.  Tbe  men  with  the  teams  reached 
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the  car  at  about  the  hour  of  7  o'clock  in 
the  morning.  The  seal  on  the  door  was  im- 
mediately broken,  and  one  of  the  men  en- 
tered tbe  car,  and  another  got  as  far  as 
the  door,  when  the  spirits  in  the  broken 
barrel  burst  into  flame.  The  flame  soon 
communicated  itself  to  the  other  barrels, 
and  the  entire  car  load  was  consumed. 

The  trial  judge,  among  other  findings  of 
fact,  made  tiie  following:  "That  within  a 
proper  and  reasonable  time  after  tbe  ar- 
rival of  the  car  at  Portland,  Oregon,  the 
defendant  gave  notice  of  its  arrival  to  the 
transfer  company  at  Portland,  which  trans- 
fer company  was  employed  as  on  inde- 
pendent contractor  by  the  plaintiff  to  haul 
all  goods  shipped  by  rail  to  the  plaintiff 
at  Portland,  Oregon,  from  the  railroad 
tracks  to  plaintiff's,  place  of  business  in 
Portland,  Oregon.  Thereafter,  within  a 
proper  and  reasonable  time,  said  Portland 
transfer  company  sent  its  men  and  teams 
to  the  railroad  yards  for  the  purpose  of 
loading  onto  their  wagons  and  hauling  to 
plaintiff's  place  of  business  tbe  contents  of 
said  car.  Those  men  entered  the  car  for 
that  purpose,  and  almost  immediately  fol- 
lowing Bach  entry  the  contents  of  the  car 
buret  into  flames  and  were  entirely  de- 
stroyed by  fire.  Such  spirits  were  well 
known  to  be  and  were  in  fact  highly  in- 
flammable. The  court  is  unable  to  deter- 
mine what  was  the  immediate  cause  for 
the  spirits  breaking  into  flame.  Tbe  con-  ' 
tents  of  the  ear  and  the  inside  of  the  car 
were  in  fact  then  in  a  highly  inflammable 
condition  owing  to  the  broken  condition 
of  said  barrel  of  spirits,-  both  from  fumes 
and  from  spilled  contents  of  the  broken 
barrel.  The  proximate  cause  of  the  hap- 
pening was  the  negligence  of  the  defend- 
ant in  transporting  over  its  line  and  bring- 
ing to  Portland  the  car  in  its  then  dan- 
gerous condition.  The  testimony  in  the 
case  upon  the  subject  of  tbe  immediate 
cause  of  the  fire  the  court  finds  is  not 
credible." 

A  large  space  in  the  briefs  of  counsel 
has  been  given  up  to  a  discussion  of  the 
liability  of  the  defendant  for  the  failure 
of  the  Minnesota  Transfer  Company  (o 
recooper  the  broken  barrel  of  spirits  pri- 
or to  sending  it  forward  on  the  delendant's 
line,  it  being  conceded  that  it  was  an  act 
of  negligence  to  fail  to  do  so.  But  it  has 
seemed  to  us  that,  under  the  facts  shown, 
this  is  not  a  very  material  question.  No 
iiarm  resulted  from  the  act  except  perhaps 
the  loss  of  a  small  quantity  of  spirits  from 
the  broken  barrel  by  evaporation  while 
on  the  way  from  Minneapolis  to  Portland, 
for  which  no  claim  is  made  in  this  proceed- 
ing. If  it  were  necessary  to  recooper  the 
barrel  of  spirits  before  delivery  in  order 
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to  ftvoid  li&bilify  for  their  destruction  b; 
Br«,  the  defendant  had  that  opportunity 
after  the  property  reached  its  destination 
and  prior  to  the  time  the;  nere  so  de- 
stroyed, and  the  defendant's  liabilitf  to 
the  plaintiff  must  be  the  same  nhether  it 
was  or  was  not  liable  for  the  negligent  act 
of  the  Minnesota  concern. 

Neither  have  we  found  it  necessary  to 
follow  counsel  in  their  discussion  as  to 
the  nature  of  the  liability  of  the  defend- 
ant for  the  spirits  after  they  reached  the 
Portland  yards,  that  is  to  say,  whether 
it  was  liable  aa  a  carrier  or  as  warehouee- 
man,  as  it  baa  seemed  to  ua  that  this  also 
is  an  isi  mate  rial  question.  As  ne  view 
the  facts,  there  was  an  actual  delivery  of 
the  property  to  tbe  consignee  immediately 
preceding  its  destruction,  and  that  the 
defendant's  liability  to  tbe  appellant  at 
that  time  was  neither  that  of  a  carrier  nor 
warehouseman.  Not  only  had  the  bill  of 
lading  been  surrendered  and  the  car  been 
spotted  on  the  defendant's  delivery  tracks 
for  delivery,  bt-fore  the  fire  occurred,  but 
tbe  plaintiff's  agents  had  actually  reached 
tbe  car  i^th  teams,  had  broken  the  seal  of 
the  car,  and  bod  opened  and  entered  it  for 
the  purpoee  of  removing  tbe  property. 
This  clearly  constitutes  a  delivery.  There 
was  not  only  a  surrender  of  tbe  right  of 
possession  of  tbe  property  by  the  defend- 
ant, but  there  was  an  actual  surrender  of 
the  property  itself  by  tbe  defendant,  anii 
an  actual  taking  of  the  property  by  the 
plaintiff.  Delivery  could  have  been  no 
more  complete  had  the  wagons  been  actual- 
ly loaded  and  atarted  on  their  way  to  the 
plaintiff's  warehouse.  Kenny  Co.  v.  At- 
lanta i  W.  P.  R.  Co.  122  Ga.  3B5,  50  3,  E. 
132 ;  Whitney  Mfg,  Co.  v.  Richmond  t  D.  R. 
Co.  38  S.  C.  365,  37  Am.  St.  Rep.  767,  17  S. 
E,  147 ;  Anchor  Mill  Co.  v.  Burlington,  C. 
R.  k  N.  R.  Co.  102  Iowa,  2B2,  71  N.  W. 
256;  Vaughn  v.  New  York,  N.  H.  ft  H.  R. 
Co.  27  R.  I.  23E,  61  Atl.  895. 

It  follows  from  the  foregoing  consid- 
erations that  the  act  found  by  the  court  to 
be  tbe  proximate  cause  of  the  losa  of  the 
property  was  not  in  fact  its  proximate 
cause.  Undoubtedly  the  carriage  of  tbe 
spirits  from  Minneapolis  to  its  destination 
at  Portland  with  one  of  its  containera  in  a 
broken  condition  was  an  event  in  the  se- 
quence of  events  that  led  up  to  the  loss  of 
the  property,  but  it  was  no  more  the  proxi- 
mate cause  of  the  loss  than  was  the  ship- 
ment of  the  original  carrier  from  tbe  place 
of  manufacture  to  Minneapolis,  or  perhaps 
any  other  act  committed  in  reference  to 
the  property  prior  to  its  loss. 

If  any  act  of  the  defendant  conld  be 
said  to  be  the  proximate  cause  of  the  loss 
of  the  property,  it  was  tbe  act  of  tender- 
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ing  and  delivering  the  property  to  the 
plaintiff  in  on  unsafe  and  dangerous  con- 
dition. This  unquestionably  would  have 
been  negligence'it  it  had  been  done  with- 
out notice  to  the  plaintiff  of  such  condi- 
tion, and  if  the  fire  had  occurred  for  want 
of  care  induced  by  lack  of  knowledge  of 
its  condition.  But  such  was  not  the  case. 
As  we  have  said,  not  only  was  the  agent 
of  the  plaintiff  made  aware  of  the  broken 
condition  of  the  barrel  prior  to  tbe  time 
the  property  was  tendered  for  delivery, 
but  the  immediate  servants  of  the  agent 
Bent  to  receive  the  property  were  also  made 
aware  of  its  condition  prior  to  being  so 
sent.  Unijoubtedly  the  plaintiff  could,  with- 
out liability  on  ita  part,  have  refused  to 
receive  the  property  until  tbe  broken  barrel 
was  properly  repaired  or  the  property  oth- 
erwise made  safe  for  handling.  But  when 
it  consented  to  receive  it  after  being  made 
aware  of  its  unsafe  condition,  it  waived 
its  right  to  insist  upon  a  delivery  in  prop- 
er condition,  and  took  upon  itself  the  risk 
of  loss  of  the  property  arising  fri»n  the 
act  of  removing  it  in  its  unsafe  condition. 
Since,  therefore,  the  property  was  burned 
while  in  tbe  possession  of  the  plaintiff 
through  no  fault  'of  the  defendant  other 
than  the  fault  that  tbe  plaintiff  consented 
to  waive,  tbe  loss  of  the  property  must  be. 
borne  by  the  plaintiff. 

It  can  be  gathered  from  tbe  finding  of 
fact  which  we  have  quoted,  that  the  trial 
court  thought  that  the  fire  causing  the 
less  of  tbe  spirits  was  of  spontaneous 
origin,  or  originated  from  the  sudden  bring- 
ing of  the  escaping  fumes  into  contact  with 
the  air,  but,  if  this  be  the  meaning  of  tbe 
finding,  it  has  no  support  in  the  record. 
It  was  shown  by  tbe  evidence,  if  indeed 
tbe  fact  be  not  generally  known,  that  the 
fumes  or  vapors  arising  from  an  open 
barrel  of  high  proof  spirits,  although  highly 
inflammable,  will  not  burn  unless  they  are 
brought  into  contact  with  fire  in  some 
form;  that  contact  with  the  air  alone 
tends  to  dissipate  and  render  them  innoc- 
uous, rather  than  cause  them  to  hurst  in- 
to Hame.  ^Moreover,  the  plaintiff  was 
warned  of  the  condition  of  the  spirits,  and 
was  bound  to  handle  them  with  care  in 
consonance  with  such  condition,  and,  if 
it  exposed  them  in  such  manner  as  to 
cause  them  to  bum,  the  fault  is  its,  not 
the  defendant's.  Since  we  find  that  there 
was  a  delivery  of  the  property  prior  to 
its  burning,  it  is  not  necessary  that  we 
inquire  into  the  immediate  origin  of  the 
fire.  But  a  very  aatiafactory  explanation 
of  its  origin  is  contained  in  tbe  record 
showing  that  it  originated  from  perfectly 
natural  causes. 

The  court  found  that  tbe  Holman  Ti 
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fer  Companjr,  whom  the  plaintiff  appointed 
to  receive  the  property,  was  an  iDdepend- 
ent  eoatractor,  and  it  ia  argued  that,  be- 
caiue  of  tliia  fact,  tbe  rdlation  of  princi- 
pal and  agent  did  not  obtain  between  the 
plaintiff  and  the  transfer  company  «nd 
hence  notice  to  the  transfer  company  of 
the  broken  condition  of  the  barrel  was 
not  notice  to  the  plaintiff.  But  we  can- 
not accept  this  doctrine.  It  niaj  be  that 
tlie  transfer  company  was  bo  far  an  inde- 
pendent contractor  that  its  acts  of  negli- 
gence resulting  injuriously  to  third  per- 
sons, even  though  while  in  the  immediate 
work  of  making  the  transfer  of  the  prop- 
erty, would  not  give  such  third  persons  a 
right  of  action  against  the  plaintiff,  but 
as  between  th«  plaintiff  and  the  defendant 
the  tranafer  company  was  clearly  the  ptain- 
tiff*!  agent  with  reference  to  receiving  the 
property  from  the  defendant,  and  codh- 
quentlf  notice  to  it  was  notice  to  the  plain- 
tiff. This  view  of  the  questions  presented 
requires  a  different  judgment  from  that 
entered    in   the   court   below. 

The  order  will  be,  therefore,  that  the 
judgment  appealed  from  be  reversed,  and 
the  cause  remanded  to  the  court  below,  with 
inatructionB  to  enter  a'  judgment  in  favor 
of  the  defendant  to  the  effect  that  the 
_  plaintiff  take  nothing  by  its  action. 

Dunbar,   Gh.   J.,   and   Hoant,   Parker, 


I  for  rehearing  denied  October  8, 


ANNIE  E.  HUNT 


(212  Mass.  102,  88  N.  E.  787.) 

Carrier  —  terminal  station  —  begln- 

ntnic  of  passenger's  relation. 
1.  The  relation  of  one  purchasing  a  tick- 
et  at   the   atation   of   a   terminal   corpora- 


tion, and  the  carrier  wlios«  train  be  ii  to 
take  and  which  is  by  law  compelled  to  um 
Bueh  terminal,  does  not  become  that  of  pas- 
senger and  carrier  until  he  is  about  to  en- 
Same  —  negligent  ase  of  terminal  ^ 
liability. 

2.  A  carrier  using  the  tracks  of  a  termin- 
al company  which  has  statutory  authority 
to  make  rules  for  ttie  use  of  its  station  and 
approoches  is  liable  for  injuries  to  persons 
awaiting  at  the  station,  by  its  failure  to 
obey  the  rules,  which  results  in  backing  a 
train  through  a  fence  among  waiting  pas- 
sengers, so  as  to  cause  a  panic  among  and 
injury  to  them. 

Same  —  Joint  liability  of  carrier  and 
terminal  company. 

3.  A  terminal  company  whose  tracks  a 
railroad  company  entering  a  city  must  use. 
which  negligently  gives  an  order  as  to  the 
handling  of  a  train,  and  the  railroad  com- 
pany which  negligently  obeys  the  order,  may 
both  be  held  liable  for  a  resulting  injury  to 
a  waiting  passenger. 

Appeal  —  Instruction  —  Joint  defend- 
ants —  single  recovery  —  error. 

4.  A  passenger,  having  a  right  of  action 
against  a  carrier  and  a  terminal  corpora- 
tion, cannot  be  said  to  have  suffAed  no  in- 
jurv  by  a  direction  in  an  action  to  hold 
both  liable  for  his  injury,  that  a  recovery 
could  be  had  against  one  defendant  only, 
because  be  recovered  a  judgment  against  the 
terminal  companv,  if  it  has  not  been  satit- 
tied. 

(May  24,  1912.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
tlie  Superior  Court  for  ^tiddlesex  Coun- 
ty made  during  the  trial  of  actions  brought 
to  recover  damages  for  personal  injuries 
to  plaintiff,  Annie  E.  Runt,  and  for  ex- 
penses incurred  by  her  husband  in  conse- 
quence of  the  injuries,  which  resulted  in 
a   verdict   for   defendant      Sustained. 

The  facta  are  stated  in  the  opinion. 

Messrs.  E.  P.  Saltonstall  and  A.  H. 
Beale,  for  plaintiff; 

Plaintiffs  were  passengers  of  the  New 
York,  New  Haven,  k  Hartford  Railroad 
Company  at  the  time  when  Mrs.  Hunt  was 
injured. 

Warren  v.  Fitchburg  R.  Co.  8  Allen,  227. 
86  Am.  Dec.  TOO;  Caswell  v.  Boston  & 
W.   R.    Corp.   98   Mass.   194,   63   Am.   Dec. 


Generally,  as  to  the  degree  of  care  n 
quired  toward  passenger  at  station,  see  th 
note  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Woodi 
33  L.R.A.(N.S.)   855. 

As  to  the  liability  of  a  union  depot  com 
pany  for  the  negligence  ot  its  own  or  carri 
er's  employees,  see  Union  Depot  &  R.  Co.  i 
Londoner,  33  L.R.A.fN.S.)  433,  and  note. 
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In  rhicaeo,  R.  I.  &  P.  R-  Co.  v.  Stepp, 
22  L.R.A.(N.S.)  350,  BO  C.  C.  A.  431,  164 
Fed.  785,  affirming,  161  Fed.  908.  it  is  held 
that  a  person  at  a  station  for  the  purpose 
of  taking  passage  upon  the  train  of  one  of 
several  companies  using  the  station  jointly 
has  the  rights  of  a  passenger,  not  only  as 
to  the  road  upon  which  he  is  intending  to 
take  passage,  but  as  to  other  carriers  oper- 
ating trains  through  the  station  grounds  oa 
well.  ,  , 
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151;  ChoffM  r.  Boston  &  L.  B.  Corp.  104 
Mass.  108;  Youn^  v.  New  York,  N.  H.  A 
H,  R,  Co.  171  MftSB.  33,  41  L.R.A.  103, 
GO  N.  B.  46S 1  Kuhlen  r.  Boston  A  N.  Street 
R.  Co.  IBS  MaBB.  341,  7  L.R.A.(N.S.)  72B, 
118  Am.  St.  Rep,  616,  7B  N.  E.  815;  Frazier 
T.  New  York,  N.  H.  ft  H.  R.  Co.  180  Masn. 
427.  82  N.  E.   731. 

The  jury  would  have  been  warmnted  in 
finding  verdicts'  agajnet  both  defendants, 
and  tlie  court  erred  in  instructing  them  as 
«  matter  of  law,  tlu.t  thej  could  not  do 

White  T.  Fitchburg  R,    Co,    136   Mass. 


Rngg,  Ch.  J.,  delivered  the  opinion  of  the 

These  are  two  actions  of  tort,  both  of 
which  were  tried  together  with  two  similar 
actions  brought  by  the  same  plaintiffs 
against  the  Boston  Terminal  Company. 
The  action  of  Annie  E.  Hunt  (who  will 
hereafter  be  referred  to  as  the  plaintiff) 
is  for  the  recovery  of  il  am  ages  for  per 
Bona]  injuries  sustained  by  her,  and  that 
of  George  W.  Hunt,  who  is  her  husband,  for 
bis  expenses  in  consequence  of  the  injnrv 
to  his  wife.  There  was  evidence  tending 
to  show  that  the  plaintilT,  having  bought 
a  ticket  of  the  defendant  for  .transporta- 
tion over  its  line  of  railroad  on  a  special 
train,  was  waiting  in  the  south  terminal 
station  in  Boston   for  the   train   on   which 

In  Seymour  v.  Chicago,  B.  k  Q.  R.  Co. 
3  Biss.  43,  Fed.  Cas.  No.  12,885,  where 
plaintiff  waa  injured  by  slipping  on  pieces 
of  ice  left  on  the  platform,  as  she  was  de- 
scending from  the  steps  of  defendant's  train 
to  find  an  employee  to  let  her  into  the  palace 
car,  alter  having  deposited  her  luggage  in 
another  car,  it  was  lieid  that  defendant  was 
liable  to  her  as  a  passenger,  though  the  de- 
pot was  owned  by  another  company,  with 
which  defendant  had  an  arrangement  for 
its  joint  use. 

In  XansBs  City  Southern  R.  Co.  v,  Wat- 
eon,  —  Ark.  — ,  144  S.  W.  922,  it  appeareJ 
that  while  plaintiff  was  on  the  platform  of 
a  station,  owned  by  one  of  defendants  but 
used  jointly  by  both  companies,  haying  pur- 
chased a  ticket  from  the  agent  of  the  com- 
pany not  owning  the  depot,  he  waa  injured 
through  the  negligence  of  an  employee  of 
tbe  company  owning  the  depot,  and  both 
companies  were  held  liable  for  the  injury; 
plaintiff  being  described  by  the  court  as  a 

Eaasenger  of  the  company  over  whose  road 
e  was  about  to  take  passage. 
In  Louisville,  N.  A.  t  C.  R.  Co.  v.  Tread- 
way,  142  Tnd.  475,  40  N.  E.  807,  41  N.  E. 
794,  plaintiff  went  to  a  union  depot  main- 
tained at  the  junction  of  defendants'  roads, 
for  the  purpose  of  taking  passage  on  one 
of  them  for  which  she  held  a  ticket.  While 
40  L.R.A.(N.S.) 


the  ticket  entitled  her  to  ride.  The  excur- 
sion train,  instead  of  stopping  at  the  usual 
place  upon  the  track,  came  through  the 
bumper  and  fence  at  tbe  end  of  the  track, 
about  10  feet  into  the  space  reserved  for 
passengers.  In  the  resulting  'confusion 
among  the  waiting  crowd,  the  plaintiff 
was  thrown  down  and  received  injuries. 
The  south  terminal  station,  and  all  tracks 
converging  there  for  a  distance  of  about 
half  a  mUe,  were  owned  by  the  Boston 
Terminal  Company,  a  corporation  organ- 
ized under  Stat.  1896,  chap.  G16,  and  all  • 
trains,  can,  and  engines  were  operated  over 
the  tracks  so  owned  solely  by  the  Boston 
Terminal  Company.  The  New  York,  New 
Haven,  t  Hartford  Railioad  Company  used 
tbe  south  terminal  station  in  accordance 
with  SUt  18S6,  chap.  616,  as  the  Boston 
terminal  for  its  trains,  and  the  locomotive 
and  cars  which  ran  over  tbe  bumper  on 
the  day  in  question  were  the  property  of 
the  New  York,  New  Haven,  &  Hartford 
Railroad  Company.  Among  the  rules  of 
the  Boston  Terminal  Company  in  force 
respecting    its    station    at    the    time    were 

"Conductors,  enginemen,  and  other  train 
men  in  the  employ  of  tbe  company  owning 
or  operating  a  train  will  remain  in  charge 
of  the  train  while  passing  over  the  track 
of  this  company. 

"In  backing  train  into  station  great 
care  must  be  exercised  by  enginemen  and 
men  in  charge  of  train  not  to  strike  bump- 
waiting  for  her  train  she  fell,  l>ecauae  no 
light  was  maintained,  from  that  part  of  the 
platform  running  along  the  track  of  the 
road  over  which  she  did  not  intend  to  take 
passage;  and  it  was  held  that,  upon  her 
arrival  at  the  station,  she  became  entitled 
to  all  the  rights,  privileges,  and  protection 
of  a  passenger  from  the  road  over  which  she 
intended  to  travel,  and  that  it  was  liable 
to  her  for  failure  to  exercise  the  care  due 
a  passenger  in  lighting  the  platform.  As 
to  the  other  road,  however,  it  was  held 
that  it  owed  no  duty  to  plaintiff  other  than 
that  which  it  owed  to  the  public  generally. 

In  Gulf,  C.  k  S.  F.  R.  Co.  v.  Glenk,  8  Tex. 
Civ.  App.  690,  30  a.  W.  278,  it  is  held  that 
a  passenger  of  a  railroad  which  uses  j'ointly 
a  station  owned  by  another  road  retains  the 
relation  of  passenger  to  the  road  over  which 
she  has  been  carried,  while  passing  from  the 
depot  to  the  street  over  the  premises  jointly 

Fr'azier  v.  New  York,  N.  H.  &  H.  R.  Co. 
180  Mass.  427.  62  N.  E.  731.  which  was  an 
action  for  injuries  sustained  by  a  passen- 
ger in  falling  over  an  obstruction  on  the 
floor  of  a  station  owned  by  a  terminal  com. 
pany.  after  leaving  his  train  in  safety,  is 
discussed  sutficiently  in  Hunt  v.  New  Yobk, 
N.  H.  ft  H.  R.  Co.  R.  L.  S. 
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ing  post  or  can  tbat  m&y  b«  standing  ( 

"The  train  muet  come  to  ■  stop  10  feet 
away  from  bumping  poit  or  atstionary 
before  backing  up  to   proper   position. 

"In  ftJbttion  to  these  rules,  train  : 
enginemen,  and  other  employees  trill  < 
ply  with  the  rules  or  special  orders  of  their 
respective  companies  when  such  do  not  con- 
flict with   the   rules   of   this   company." 

The  plaintiff  contends  that  she  was  en- 
titled to  an  inatruction  to  the  effect  that 
.  she  had  the  rights  of  a  passenger  against 
tlie  present  defendant.  Ordinarily,  one 
who  has  bought  a  ticket  of  a  railroad  com- 
pany and  is  waiting  for  the  train  in  the 
station,  either  of  fbe  company  from  whom 
the  ticket  was  bought,  or  of  another  com- 
pany  whose  station  the  first  company  is 
using  voluntarily,  is  a  passenger  and  en- 
titled to  all  the  protection  of  a  passenger. 
This  general  rule  does  not  apply  in  its 
full  scope  to  the  Boston  germinal  station, 
as  was  decided  in  Frazier  v.  New  York, 
N.  H.  &  H.  R.  Co.  180  Mass.  427,  62  N.  E. 
731.  It  was  held  there  that  the  railroad 
companies  using  that  station  have  no  op- 
tion respecting  it,  but  are  compelled  by 
act  of  the  legislature  to  use  it,  and  that 
the  effect  of  the  statute  is  to  require  the 
railroad  companies  using  "a  union  station 
owned  and  operated  by  a  separate  corpora- 
tion" to  "deliver  its  passengers  to  the  care 
of  the  owner  of  the  union  station,  and  that" 
the  railroad  company's  liability  to  its  pas- 
senger "Is  at  an  end  when  the  paspen^er 
alights  in  safety  from  its  cars  on  to  the 
platform  of  the  station  of  the  terminal 
company."  Although  the  facts  in  that 
case  were  nearly  the  converse  of  those 
presented  in  the  present  case,  the  gov- 
erning rule  of  law  must  be  the  same.  The 
rights  of  a  passenger  do  not  accrue  to 
one,  having  a  ticket  and  intending  to  board 
the  train  of  a  railroad  using  the  station, 
earlier  than  the  moment  when,  standing 
upon  the  platform  adjacent  to  the  train, 
the  ticket  holder  is  about  to  step  upon 
the  train.  The  plaintiff  was  not,  there- 
fore, entitled  to  the  protection  of  a  passen- 
ger as  against  the  present  defendant.  The 
reasons  for  thii  are  set  forth  at  len<^h 
in  the  Frazier  Case,  and  need  not  be  re- 
peated , 

The  trial  judge  instructed  the  jury,  sub- 
ject to  the  plaintiff's  exception,  that  ahe 
was  not  entitled  to  a  verdict  against  both 
the  railroad  company  and  the  terminal 
company,  and  left  it  to  the  jury  to  say 
which  one  of  the  two  corporations  caused 
her  injury.  Plainly  there  was  evidence  as 
to  the  negligence  of  the  terminal  company, 
and  the  verdict  of  the  jury  has  settled 
40  L.R.A.(N.S.) 


that  its  negligence  was  a  cause  contributing 

to  the  plaintiff's  injury. 

The  question  whether  a  railroad  company 
using  the  south  terminal  station  can  be 
held  responsible  for  an  accident  occurring 
while  its  trains  are  being  drawfi  over  the 
tracks  of  the  terminal  company  was  left 
undecided  in  Frazier  v.  New  York,  N.  H.  i, 
H.  R.  Co.  ISO  Mass.  427,  431,  G2  N.  E. 
731.  That  point  is  now  presented  for  de- 
cision. Sections  S  and  9  of  Stat.  180S,  chap. 
516,  give  to  tlie  terminal  company  author- 
ity to  make  reasonable  rules  and  regula- 
tions for  the  use  of  the  station  and  its  ap- 
,p roaches,  which  shall  be  binding  upon 
the  corporations  using  the  same.  There- 
fore the  rules  which  have  been  quotrd  were 
binding  upon  the  defendant  railroad.  Al- 
though the  trains  were  operated  by  the  ter- 
minal company,  its  rules  required  all 
train  men,  including  the  engineers  of  the 
several  railroad  companies,  to  continue  in 
charge  of  each  train  while  passing  over 
the  tracks  of  the  terminal  company.  The 
effect  of  this  rule  was  not  to  suspend  their 
employment  by  the  railroad  companies,  and 
to  transfer  them  wholly  into  the  service 
of  the  terminal  company  during  the  [>erind 
when  the  train  was  upon  its  tracks.  The 
rule  does  not  purport  to  go  so  far.  The 
servants  of  the  several  railroad  companies 
remain  their  servants  under  the  respon- 
sibilities of  their  general  employment. 
There  is  superadded  to  their  duties  as  rail- 
road employees  the  obligation  to  observe 
the  rulea  and  to  obey  the  directions  of  the 
terminal  company  as  to  the  management 
of  trains  while  upon  the  terminal  com- 
pany's property.  The  signals  and  awitchea 
which  rfgulate  the  movements  of  trains 
into  and  out  of  the  terminal  station  are  in 
the  charge  of  the  terminal  company,  and 
in  this  sense  all  trains  are  operated  aolely 
by  it;  but  the  specific  control  of  ■  loco- 
motive belonging  to  the  defendant  coming 
into  the  terminal  station  still  remains  in 
its  servnntB  and  agents,  and  its  employees 
are  subject  to  all  its  rules  and  orders  so 
far  as  they  do  not  conflict  with  the  rules 
of  the  terminal  company.  Its  trains  are 
the  custody  of  its  own  servants  and 
manned  by  them,  although  the  general 
direction  of  their  movements  is  vested  in 
the  terminal  company.  These  being  the  re- 
spective duties  and  obligations  of  the  ter- 
nal  company  and  the  defendant,  there 
IS  evidence  enough  to  support  a  finding 
that  the  negligent  act  of  the  defendant's 
anta,  either  in  applying  too  much  pow- 
from  the  locomotive,  or  in  driving  the 
n  at  too  high  speed  against  the  bumper, 
n  failing  properly  to  inspect  the  brakes 
and  other  appliances  for  governing  the 
train,  may  have  concurred  i^ith  the  ntigll- 
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gent  act  of  the  terminal  company  in  giv- 
ing BignalB  for  the  speed  of  tlie  train  and 
its  position  in  the  station,  to  produce  the 
derailment  and  panic  which  resulted  in  the 
plaintifTs  injury.  Corey  v.  Havener,  18Z 
Mass.  250;  86  N.  E.  BS;  Fenefl  v.  Boston 
&  M.  B.  Co.  196  Mass.  676,  S2  N.  E.  705; 
D'Almeida  v.  Boott  Mills,  209  Mass.  8J, 
96  N.  E.  308. 

The  case  does  not  necessarily  present  the 
instance  of  a  general  employer  who  lends 
his  servant  absolutely  and  unqualifiedly 
into  the  service  of  another  ao  that  the 
latter  becomes  in  fact  the  master  concern- 
ing direction  of  all  his  movements  and  con- 
duct. Hence,  Coughltn  v.  Cambridge,  1B8 
Mass.  268-277,  44  N.  E.  218,  and  Rourke  v. 
White  Moss  Colliery  Co,  L.  R.  2  C,  P.  Div. 
205,  46  L.  J.  C.  P.  N.  S.  283,  36  L.  T.  N. 
S.  40,  25  Week.  Rep.  263,  are  not  decisive. 

The  facta  call  rather  for  the  application 
of  the  principle  illustrated  by  cases  like 
Driscoll  V.  Towle,  181  Mass.  416,  83  N.  E. 
922;  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  216,  63  L.  ed.  480,  29  Sup.  Ct.  Rep. 
262,  and  Waldook  r.  Winfield  [1901]  2  K. 
B.  (C.  A.)  696,  where  a  servant  remains 
in  the  general  employ  of  the  defendant, 
who  hires,  dischargee,  pays,  and,  eicept 
as  required  by  the  terms  of  a  delinite  ar- 
rangement giving  a  qualified  authority  for 
certain  purposes  to  another,  has  the  direc- 
tion of  his  conduct.  In  such  case  the  gen- 
eral employer  may  be  liable  for  the  negli- 
gence of  the  servant.  It  is  akin  to  the 
cases  where  the  owner  of  a  horse  and  ve- 
hicle or  of  an  automobile  lets  the  instru- 
ment of  carriage,  together  with  driver  or 
chaulTeur,  to  another,  who  has  the  power 
of  direction  as  to  the  route  of  travel.  Re- 
sponsibility still  remains,  for  most  pur- 
poses, in  the  general  employer.  Hussey  v. 
Franey,  20S  Mass.  413,  137  Am.  St.  Rep. 
460,  91  N.  E.  391;  Shepard  v.  Jacobs,  204 
Mass.  110,  26  L.R.A.(N.S.)  442,  134  Am. 
St.  Rep.  648,  90  N.  E.  392,  Each  case  turns 
upon  the  terms  of  the  ai^reement  between 
the  two  employers.  There  is  nothing  in 
the  nature  of  things  which  prevents  both 
being  responsible,  A  negligent  order  and 
a  negligent  execution  of  the  order  may  con- 
cur in  causing  harm  to  a  third  person. 
In  Buch  case  the  sufferer  may  hold  both 
the  one  responsible  for  the  order  and  the 
one  responsible  for  its  execution,  and  col- 
lect his  compensation  where  he  chooses 
from  among  those  liable.  The  present  casr 
belnngB  to  that  class.  It  was  error  to  rule 
that  a  verdict  could  be  found  against  one 
only  of  the  two  defendants.  Cain  v.  Hugh 
Nnwn  Contracting  Co.  202  MasB.  237.  88 
N.  E.  842;  Berry  v.  Kew  York  C.  &  H.  R. 
R.  Co.  202  Mass,  197,  B8  N.  E.  588. 

The  plaintiff  cannot  be  said  to  have  suf- 
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fered   no   injury   by   reason   of  this   misdi- 
rection.     The    recovery    of    the    judgment 

against  the  terminal  company  without  sat- 
isfaction is  no  bar  to  the  recovery  of  the 
judgment  against  the  defendant,  whose 
wrongful  act  may  have  been  found  concur- 
rently to  have  contributed  to  the  plain- 
tiff's injury.  Cameron  v.  Kanrich,  201 
Mass.  451,  B7  N.  E.  605.  The  trial  judge 
did  not  pursue  the  policy  of  submitting 
a  special  question  to  the  jury  to  Und  the 
damages  of  the  plaintiff,  as  was  done  in 
Burke  v.  Hodge,  211  Mass.  156,  97  N.  E. 
920,  and  therefore  the  plaintiff  is  entitled 
trial  against  this  defendant  upon 
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RICHARD  BOWEN  et  al.,  Appts 

(—  Neb.  — ,  135  N.  W.  1014.) 

Writ  ^  InsuraiM^e  .—  receiver  —  stock- 
holders' liability. 

1.  An  action  by  the  receiver  of  a  mutual 
insurance  company,  organized  under  chapter 
46,  Laws  1SS9,  against  the  members  to'recov- 
er  an  assessment  made  by  the  court  in  order 
to  pay  the  liabilities  of  the  insolvent  corpo- 
ration, may  properly  be  brought  in  a  court 
of  equity  in  the  same  manner  as  an  action 
by  the  receiver  of  a  stock  corporation 
against  its  stockholders  for  like  purpose; 
and  in  such  case  summons  may  be  issued  out 
of  the  county  in  which  the  action  is  brought 
to  any  other  county  in  the  state  in  which 
a  defendant  resides  or  may  be  summoned. 
Insurance   —   stockholders'    liability   — 

2.  Where  tire  directors  of  such  a  corpo- 
ration, before  it  was  declared  insolvent,  lev- 
ied certain  asseBsments  which  were  invalid 
because  not  made  in  accordance  with  law, 
and  which  were  afterwards  set  aside  by  the 
distrlctcourt  in  the  proceedings  to  wind  up 
the  affairs  of  such  corporation,  the  cause  of 
action  against  members  for  assessments  made 
by  the  receiver  under  the  direction  of  the 
court  was  not  barred,  although  the  invalid 
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As  to  the  right  to  maintain  a  single  auit 
in  equity  to  enforce  separate  liability  of 
members 'Of  an  insolvent  association,  see 
llurke  V.  Sclieer,  33  L.R,A.(K.S.)  1057,  and 
note  thereto. 

As  to  the  jurisdiction  of  equity  on  the 
ground  of  preventing  a  multiplicity  of  miU 
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(April  20,  ISie.) 

APPEAL  bj  defendanta  from  a  judgment 
of  the  District  Court  for  Lancaatei 
County  Id  plaintiff's  favor  in  an  action 
brought  to  recover  osseBsments  made  by  the 
plaintiff  receiver,  under  direction  of  the 
court,  necessary  to  pay  the  liabilitieH  of  the 
insolvent  corporation.     Affirmed. 

Ilie  facts  are  st&ted  in  the  opinion. 

Messrs.  E.  P.  Holmes,  O.  L.  DeLacy, 
J.  F.  Fnlts,  Tlbb«t3,  Ander»on,  A  Bay- 
lor, J.  C.  McKerner,  and  £.  R.  Hitch- 
cock,  for   appellantd: 

The  right  to  sue  snd  recover  judgment 
against  tliese  defendKnts  is  barred  by  the 
statute   of   litnitationa. 

Cooke  V.  Pomeroy.  85  Conn.  406,  32  Atl. 
B35;  Wardle  v.  Hudson,  96  Mich.  432, 
65  N,  W.  BB2;  Mills  V.  Whitmore,  12  Ohio 
C.  D.  338,  22  Ohio  C.  C.  467. 
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Aside  from  Biirke  v.  Scheer,  the  question 
of  equity  jurisdiction  to  enforce  tlie  liability 
of  an  insurance  company  seems  to  have  been 
raised  in  no  other  case  except  some  South 
Carolina  decisions,  wliich  are  distinguish- 
able.  • 

It  is  to  be  noted  that  MoCali,  v.  Bowbh 
bases  the  jurisdiction  of  equity  to  enforce 
the  liability  of  members  of  a  mutual  insur- 
ance company  upon  the  rule  obtaining  in 
that  state  that  equity  has  jurisdiction  of  an 
action  by  a  rcrelver  against  all.  the  stock- 
holders of  a  corporation  jointly,  to  enforce 
their  contract  or  statutory  liability.  Some 
oE  the  cases  asserting  this  rule  are  referred 
to  in  the  note  to  28  L.R.A.(N.S.)  743.  As 
shown  in  that  note,  there  Is  a  diversity  of 
opinion  among  the  courts  on  that  question, 
but  the  weight  of  authority  is  against  the 
doctrine  of  the  Nebraska  cases;  at  least, 
where  the  right  to  invoke  equity  jurisdic- 
tion rests  entirely  upon  the  claim  that  a 
multiplicity  of  suits  is  thereby  saved;  but, 
as  pointed  out  in  that  note,  equity  has  ju- 
risdiction where  the  proceeding  is  in  the 
nature  of  a  creditors'  bill,  and  the  relief 
sought  is  the  ascertainment  of  the  amount 
required  to  be  contributed  by  the  stock- 
holders in  order  to  liquidate  the  debts  of 
the  corporation,  and  the  payment  of  such 
amount,  and  distribution  thereof  among  the 
creditors. 

And  this  is  one  of  the  reasons  influencing 
the  court  in  Wetmnre  v.  Scrtlf,  85  S.  C. 
285,  87  S.  E.  2!)B,  to  assume  jurisdiction  of 
an  action  by  the  receiver  of  an  insolvent 
mutual  insurance  company  a);ninst  the  mem- 
bers to  ascertain  and  adjudicate  their  lia- 
bilities as  meml>erB,  and  to  enforce  a  statu- 
tory lien  on  the  land  of  such  members  for 
the  amount  found  against  them.  The  court 
points  out  that  if  each  member  had  a  right 
40  L.R.A.(N.S.) 


MesBTS.  F,  A.  Berry,  F.  D.  Hnnkrr,  W. 
Ii.  Klrkpatrlck,  and  J.  W.  Purtntoa  also 
for  appellants. 

Ur.  E,  J.  Clements  for  appellee. 

Iietton,  J.,  delivered  the  opinion  of  the 

The  Hog  Raisers'  Mutual  Insnranee 
Company  of  Lincoln,  Nebraska,  was  organ- 
ized in  April,  IBSS,  under  chapter  46, 
Laws  1899.  It  did  business  from  its 
organization  nntil  June,  1900,  during 
which  time  it  issued  about  660  policies. 
Losses  were  sustained  which  were  adjust- 
ed, audited,  and  allowed  by  the  company. 
On  the  6th  day  of  June,  1900,  there  was 
more  than  96,000  due  and  unpaid  on  the 
same.  Judgment  was  recovered  by  a  pol- 
icy holder  oh  an  unpaid  loss,  and  an  ex- 
ecution issued  thereon,  which  was  returned 
wholly  unsatisfied.  Afterwards,  the  cred- 
itor began  an  action  in  the  district  court 
of  Lancaster  county,  alleging  the  Insotven- 

to  demand  a  separate  suit,  tite  receiver 
would  have  to  bring  hundreds  of  separate 
suits,  in  each  of  which  he  would  have  to 
establish   anew   the   debts   of   the  company, 

tlie  inadequacy  of  the  assets,  and  the 
amount  assessed  might  be  varied  in  each 
succeeding  suit,  according  to  his  success  or 
failure  in  obtaining  judgments  in  suits 
against  other  members.  And  it  is  said 
that  when  atl  the  members  are  made  parties 
to  the  one  suit  to  wind  up  the  affairs  of  the 
company,  the  court  ascertains  the  debts 
of  the  company  and  adjusts  all  the  legal 
and  equitable  rights  of  the  members  once 
for  all.  This  it  would  be  practically  im- 
possible to  accomplish  in  separate  suits 
against  the  individual  members.  The  deci- 
sions also  in  part  based  upon  the  doctrine 
of  Parker  v,  Carolina  Sav.  Bank,  53  S.  C. 
683,  89  Am.  St.  Rep.  S8S,  31  S.  E.  873, 
holding  that  .  equity  has  jurisdiction  to 
hring  in  all  the  stockholders  of  an  insolvent 
eorjjoration  and  estahlish  their  several  lia- 
bilities in  one  suit.  It  is  to  be  noted,  how- 
ever, that  in  South  Carolina,  as  part  of  the 
relief  sought  is  the  establishment  and  en- 
forcement of  a  lien  upon  the  insured  prop- 
erty for  the  amount  of  the  liability  of  the 
insured  for  the  debts  of  the  insolvent  com- 
pany, the  proceeding  to  ascertain  and  en- 
force this  liability  in  this  manner  is  on 
equitable  proceeding.  Farmers'  Mut.  Ins. 
AsBO.  V.  Berry,  53  8.  C.  129,  31  S.  E.  53j 
South  Carolina  Mut.  Ins.  Co.  v.  Price,  56  S. 
C.  407,  34  S.  E.  890. 

White  the  question  whether  or  not  an 
action  in  equity  against  several  of  the 
members  of  a  defunct  insurnnce  company 
is  multifarious  is  not  discussed  in  Fann- 
ers' Mut.  Ins.  Asso.  v.  Berry,  supra,  the 
action  was  sustained  against  one  of  the 
rnembcrs  by  name,  "and  all  other  defend- 
ants in  like  cases  in  eaid  county."  That 
such  an  action  is  not  multifarious  is  set- 
tled in  Wetmore  v.  Scalf,  supra.    A.  G.  S. 
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c;  of  the  oompanj,  tbe  ii 
turn  of  the  execution,  that  tbe  offiaers  of 
tbe  companf  have  failed  and  neglected  tu 
enforcA  statutory  liability  of  the  members, 
or  to  collect  from  them  the  necessary  fundi 
to  pay  the  judgment  and  the  other  unpaid 
loBBca,    and    praying   tor   the    appointment 

Pursuant  to  this  application,  the  plain- 
tiff was  appointed  receiver,  and  nae  au- 
thorized to  make  any  and  aU  aSBeuments 
necessary  to  pay  all  valid  obligations  ex- 
isting against  the  company,  including  the 
costs  and  expenses  of  the  receivership,  and 
to  collect  the  agBessments  by  auit  or  oth- 
erwise. In  tbe  receivership  proceedings 
claims  to  the  amount  of  $9,721  were  pre- 
sented, heard  by  the  court,  and  allowed. 
Afterwards,  the  receiver,  in  pursuance  of 
an  order  of  the  court,  made  an  assessment 
upon  each  of  the  members  tor  his  propor- 
tionate share  of  the  amount  necessary  to 
defray  tbe  losses  and  expenses.  This  as- 
sessment was  approved,  adopted,  and  con- 
firmed by  the  court,  and  the  receiver  was 
ordered  and  directed  to  collect  the  same. 
A  number  of  members  paid  the  assess- 
ment, but  ft  large  number  refused  to  pay. 
This  suit  is  brought  to  recover  this  assees- 
ment 

The  petition  berein  alleges  that  the  as- 
sessmenta  as  made  would  be  sufficient  to 
meet  all  claims  and  assessments,  but  that 
certain  of  the  defendants  have  removed 
from  tbe  state,  and  others  are  insolvent, 
aod  tbat  i^  is  necessary  that  a  court  of 
equity  take  into  account  the  tosses  that 
will  necessarily  result  from  these  facta, 
and  that,  upon  rendition  of  judgment  for 
the  full  amount  of'  tbe  assessment,  the 
court  should  determine  whether  execution 
should  issue  for  the  full  liability,  or  whetli- 
er,  in  the  Rrst  instance,  an  execution  for 
a  part  only  will  be  adequate  foi  the  col- 
lection of  tbe  necessary  amount.  It  ia 
further  alleged  that  this  action  is  ancil- 
lary to  the  suit  brought  to  wind  up  the 
affairs  of  the  company,  that  separate  and 
independent  suits  against  eacli  of  tbe  mem- 
bers would  require  a  multiplicity  of  suits 
and  excessive  and.  unnecessary  expenses, 
and  that  the  plaintiff  is  without  an  ade- 
quate remedy  at  law.  Tbe  prayer  is  that 
a  several  judgment  be  entered  against 
each  of  the  defendants,  that  the  court  : 
certain  the  amount  for  which  executi 
shall  issue  in  the  ftist  instance  against 
each  defendant,  and  for  such  other  relief 
as  may  be  equitable.  A  large  number  of 
the  defendants  live  and  were 
Lancaster  county,  but  many  are  residents 
of  other  counties.  Judgment  was  entered 
by  di-fnult  agninnt  n  number  of  defendants. 
Trial  was  held  fls  (O  *^«  ol^l'^''^  <">">  '^^" 
to  i^li,A.(NJ8.) 
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served,  SJid  judgments  rendered  against 
them.  Eighty  defendants  have  appealed  to 
this  court.  Special  a.ppearances  object- 
ing to  the  jurisdiction  were  made,  and  de- 
murrers were  filed  by  a  number  of  defend- 
ants residing  in  other  counties  than  Lan- 
caster, upon  three  grounds.  These  demur- 
rers for  the  most  part  set  forth,  first,  a 
general  demurrer;  second,  that  the  statute 
of  limitations  had  run;  third,  that  the 
causes  of  action  were  improperly  joined. 
The  special  appearances  and  demnrreri 
were  overruled,  but  tbe  some  objections 
were  carried  forward  into  the  anawera. 
The  answers  pleaded  certain  assessments 
made  by  tbe  directors  while  in  control  of 
the  company,  that  such  assessments  were 
sufficient  to  cover  and  pay  the  losses  sus- 
tained and  tbe  expenses  incurred  up  to 
their  respective  dates,  that  the  assessments 
now  sought  to  be  col  lected  art  'to  cover  the 
same  losses  as  tbe  assessments  made  by 
the  directors,  and  that  tbe  cause  of  action 
is  barred  by  the  statute  of  limitations. 
In  reply  tbe  plaintiff  alleged  that  the  as- 
sessments attempted  to  be  made  by  the 
directors  were  void,  and,  further,  that  the 
prior  assessments  were  by  the  court  de- 
clared invalid  and  set  aside,  and  all  pay- 
ments made  upon  the  same  were  credited 
to  tbe  member  so  paying. 

The  appellants  argue  and  rely  upon  the 
propositions  that  the  court  erred  in  over- 
ruling the  special  appearances  and  the  de- 
murrers for  the  lack  of  jurisdiction  over 
the  persons  of  defendants,  that  the  cause 
of  action  is  barred,  and  that,  there  being 
no  proof  of  signature  to  the  application. 
the    evidence    does    not    sustain   tbe    judg- 

The  question  as  to  whether  the  court 
erred  in  overruling  tbe  special  appearances 
and  the  demurrers  dejiends  upon  the  ques- 
tion whether  this  is  a  proceeding  in  equity, 
in  which  all  of  the  defendants  have  a  com- 
mon interest,  and  where  the  powers  of  the 
court  may  be  invoked  to  Increase  or  di- 
minish the  amount  each  defendant  may 
be  compelled  to  contribute  in  order  to  pay 
the  losses  and  expenses,  or  whether  it  ia 
an  action  at  law,  in  which  each  defendant 
is  entitled  to  a  jury  trial.  This  question 
must  he  determined  from  a  consideration  of 
the  statute  under  which  the  corporation 
was  organized,  and  whereby  the  rights,  du- 
ties, ^nd  liabilities  of  its  members  were 
fixed.  If  the  policy  holders  in  a  mutual 
insurance  company  organized  under  the 
act  of  ]80S  are,  in  point  of  fact,  stock- 
holders in  the  corporation,  although  not 
so  denominated  either  in  the  suit  or  in  . 
other  dealings  with  the  company,  their 
rights  and  liabilities  are  fixed  by  that  re- 
lation.    Under  S  S  of  the  net  jill  penunu 
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who  Uke  insurance  in  the  companj'  become 
and  continue  membera  during  the  period 
tlieir  insurance  is  in  force,  and  no  lon^r; 
and  it  is  provided  that  tliej  sliail  sign  an 
Application  obligating  themselves  to  pa; 
all  assessments  made  for  losses  and  ex- 
penses while  they  continue  members.  Sec- 
tion 4  provides,  in  substance,  that  each 
member  may  vote  in  person  or  by  proxy 
for  as  many  persons  as  there  arc  mem- 
hera  to  be  elected,  or  to  cumulate  bis  votes 
or  distribute  them  as  he  may  think  fit; 
g  9,  that  a  member  may  be  sued  for  fail- 
ure to  pay  an  assessment  for  thirty  days 
after  personal  notice  of  the  same;  §  14, 
that  any  member  may  withdraw  by  giving 
notice  of  the  surrender  of  his  policy,  "and 
paying  his  or  her  share  of  all  unpaid  claims 
or  liabilities  of  such  company  for  losses 
or  expenses  accruing  while  a  member." 
Section  15:  "Bodies  corporate. — Such 
company  shall  be  deemed  a  body  corporate 
with  succession,  and  shall  poBsess  the  usual 
powers  and  be  suhjcct  to  the  usual  duties 
of  corporations  within  the  limitations  of 
this  act."  The  liabilities  of  a  member  of 
a  company  organized  under  this  act  e 
fully  as  great  as  those  of  a  stockholder 
an  ordinary  stock  corporation.  It  is  i 
material  whether  the  members  of  this  body 
corporate  be  designated  as  merabera 
stockholders,  because  during  the  term  that 
their  policy  of  insurance  covers  they  an 
aa  essentially  members  of  the  corporati 
body  as  owners  of  stock  in  a  stock  corpo- 
ration,are  of  such  a  corporation.  2  May, 
Ins.  4th  ed.  §§  548,  54B;  Huber  v.  Martin, 
327  Wis.  412,  3  L.R.A.(N.S.)  653,  115 
Am.  St.  Rep,  1023,  105  N.  W.  1031,  1136, 
7  Ann.  Cas.  400 ;  Commonwealth  Mut. 
F.  Ins.  Co.  T.  Harden  Bros,  80  Neb.  63fl, 
83  Am.  St.' Hep.  545,  83  N.  W.  B22;  Straw 
&  E.  Mfg.  Co.  V.  L.  D.  Kilhournc  Boot  & 
Shoe  Co.  80  Minn.  125,  83  N.  W.  36;  Mor- 
gan V.  Hog  Raisers'  Mut,  Ins.  Co.  62  Neb. 
446,  87  N.  W.  145;  Swing  v.  Karges  Furni 
ture  Co.  123  Mo.  App.  307,  100  S.  W.  662. 

Having  reached  the  conclusion  that  thi 
policy  holders  are,  in  their  relation  to  tlii 
corporation  and  in  respect  to  their  Ha 
bilities  thereto,  virtually  stockholders,  an< 
that  they  occupy  with  respect  to  the  un 
paid  assessments  the  same  position  witl 
reference  to  the  corporation  debts  that 
stockholders  whose  subscriptions  are  u 
paid  do  in  stock  corporations,  the  questii 
as  to  the  proper  method  of  collecting  funds 
to  pay  the  liabilities  after  the  corporatior 
is  insolvent  and  has  paxsed  into  the  hand) 
of  a  receiver  is  easily  solved.  In  this  ju 
risdiction  it  is  settled  law  that  such  ai: 
action  must  he  brought  in  equity  by  the 
receiver  against  all  of  the  stockholders 
jointlv.  It  would  be  a  useless  repetition 
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to  set  forth  at  length  the  reasone  for  this 
rule.  They  may  be  found  plainly  set  forth 
in  the  opinions  in  the  following  cases: 
Farmers'  Loan  4  T.  Co.  v.  Funk,  49  Xeb. 
353,  68  N.  W.  eaO;  German  Nat.  Bank  v. 
Farmers'  &  M.  Bank,  54  Neb.  5B3,  74  N. 
W.  1086;  Emanuel  v.  Barnard,  71  Neb,  766, 
99  N.  W.  666;  Brown  v.  Brink,  57  Neb. 
807,  78  N.  W.  280;  Van  Pelt  v.  Gardner. 
B4  Neb.  701,  74  N.  W.  1083,  7S  N.  W.  874; 
Fremont  Pacltsge  Mfg.  Co.  v.  Storey,  2 
Neb.  (Unof.)  325,  96  N.  W.  416;  Reed  v. 
Burg,  2  Neb.  (Unof.)  117,  96  N.  W.  414. 
Appellants  rely  upon  the  opinion  of  this 
court  in  Burke  v.  Scheer,  89  Neb.  80,  33 
L.R.A.(N.S.)  1067,  130  N.  W.  962,  but 
that  case  is  not  in  point.  The  insurance 
company  involved  in  the  Scheer  Case  was 
organized  under  a  dilferent  statute,  which 
limits  the  liabilities  of  the  members  to  the 
amount  of  the  obligations  expressed  in  the 
application,  which  provided  that  members 
could  not  be  compelled  to  pay  more,  and 
also  prescribed  the  form  of  action  by  which 
such  liability  could  be  enforced.  We  are 
satisfied  that  a  court  of  equity  is  the  prop- 
er forum,  and  that  summons  may  issue  out 
of  the  district  court  in  Lancaster  county 
to  any  county  in  this  state  wherein  one 
of  the  defendants  resides  or  may  be  sum- 
moned, and  that  proper  service  therein 
will  vest  the  district  court  of  Lancaster 
county  with  jurisdiction. 

It  is  next  contended  by  a  number  of  the 
appellants  that  the  statute  of  limitations 
had  run  upon  the  cause  of  action  against 
each  of  said  defendants.  The  argument  is 
made  that  because  the  directors  in  1899 
and  ISOl  made  certain  assessments  for  the 
purpose  of  paying  some  of  the  same  claims 
which  were  allowed  by  the  court,  and  to 
pay  which  the  assessment  sued  upon  was 
levied,  the  cause  of  action  accrued,  and 
that  to  the  atnount  of  such  assessment  the 
bar  of  the  statute  has  fallen.  These  as- 
sessments were  not  paid  by  the  appellants. 
The  record  discloses  that  the  assessments 
made  by  the  directors  did  not  comply  with 
the  requirements  of  the  statute,  in  that 
they  did  not  confine  the  liability  of  each 
member  to  the  losses  silstained  during  the 
time  covered  by  his  policy,  and  that,  recog- 
nizing this  fact,  the  attempt  to  enforce 
their  payment  was  afterwards  abandoned. 
The  asaesBment  was  one  which  the  board 
of  directors  had  no  power  to  make,  and 
which  they  could  not  compel  a  member  to 
Hubmit  to  if  he  chose  to  resist  the  pay- 
ment. Such  an  assessment  could  have  no 
binding  force,  and  cannot  be  set  up  as  a 
defense  against  an  attempt  by  the  receiver 
to  collect  aulllcient  funds  to  pay  the  just 
debts  of  the  corporation.  Davis  v.  Parch- 
er  &  J.  £  A.  St«wart  Co,  82  Wis.  488,  62 
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N,  W.  771;  Great  Western  Teleg.  Co.  t. 
Burnhun,  79  WU.  47,  24  Am.  St.  Hep.  698, 
47  N.  W.  373;  Bowen  t.  Kucha,  79  Wis. 
63,  47  N.  W.  374;  Union  Sav.  Bank  t.  Lei- 
ter,  145  Cal.  696,  79  Pae.  441.  Moiwver, 
upon  a  abowing  made  by  the  receiver  in  the 
principal  case  and  upon  bia  application, 
the  district  eoDrt  found  "that  all  the  as- 
sessments made  by  the  defendant  upoD  its 
members  were  irregular  and  not  in  con- 
formity with  the  provision  of  the  statute 
of  Nebraslca,  and  should  be  and  the  same 
are  hereby  set  aside."  We  are  of  opinioii 
that,  this  finding  and  decree  having  been 
made  in  a  direct  proceeding  to  which  the 
corporation  was  a  party,  it  is  binding  upon 
all  of  its  members,  and  cannot  be  collater- 
ally attacked  in  Uiis  ancillary  proceeding. 
The  appellants  are  as  much  bound  by  the 
proceedings  of  the  district  court  in  this 
respect  as  they  are  with  respect  to  the  al- 
lowance of  claims  against  the  corporation 
and  to  the  amount  of  the  assessments  nec- 
essary to  be  made.  We  are  of  opinion 
that  the  statute  of  limitations  is  no  bar  to 
this  proceeding  in  this   respect. 

From  an  examination  of  the  pleadings 
and  the  evidence,  we  are  satisfied  that  the 
claim  that  there  is  not  sufficient  proof 
that  the  defendants  signed  the  application 
is  untenable.  We  think  it  unnecessary  to 
set  out  at  length  tbe  pleadings  referred  to 
or  tbe  evidence,  but  it  is  sufficient  to  sat- 
isfy us  that  the  decree  of  the  district  court 
in  this   respect  is  correct. 

We  find  no  error  in  the  record,  and  the 
judgnwnt  of  the  District  Court  is  affirmed. 


WYOMING  SUPRHBOE  OOCBT. 

LILLIE  POWERS,  PUf.  in  Err, 

JOHN  W.  PEN8E  et  al. 

■{_  Wyo.  — ,  123  Pac.  825.) 

Homestead  —  advance  la  relieve  from 

mortgage  ^  priority. 

One  advancing  money  to  redeem  from  a 
torecloaure  sale  under  a  purchase-money 
mortgage  on  a   homestead   is   entitled   to 

friority  over  the  homestead  rights,  al- 
hough  they  are  not  expressly  released  in 
the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the 
release. 
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ERROR  to  the  District  Court  for  Sheri- 
dan  County  to  review  a  judgment   in 
defendants'  favor  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.     Camplln     &     O'Harr,      with 
Messrs.  Burgess  &  Kubdier,  for  plaintiff 

Messrs.  S.  P.  Cadle  and  Tinier  A 
Mitchell,  for  defendants  in  error; 

The  mortgage  given  on  July  12,  1906, 
was  an  obligation  contracted  for  the  pur- 
chase price  of  the  premises,  and  la  para- 
mount to  tbe  homestead  right  of  the  mort- 
gagors. 

Carr  v.  Caldvrell,  10  Cal.  MO,  70  Am. 
Dec.  740;  Dillon  v.  Byrne,  6  Cal.  466; 
Hopper  T.  Parkinson,  5  NeV.  233;  McWil- 
liams  V.  Bones,  84  Ga.  203,  10  S.  E.  724; 
Jones  V.  Parker,  61  Wis.  218,  8  N.  W.  124; 
Kaiser  v.  Lembeck,  55  Iowa,  244,  7  N.  W. 
619;  Murray  v.  Davis,  9  Ky.  L.  Rep,  507, 
5  8.  W.  569 ;  Kibbey  v.  Jones,  7  Bush,  243 ; 
Acnunan  v.  Barnes,  66  Ark.  442,  74  Am.  St. 
Rep.  104,  61  S.  W.  319;  Johnston  v.  Ar- 
rendale,  30  Tex.  Civ,  App.  604,  71  8.  W. 
4B;  Ayres  T.  Probasco,  14  Kan.  175;  Foster 
Lumber  Co.  v.  Harlan  County  Bank,  71 
Kan.  168,  114  Am.  St.  Rep.  470,  SO  Pac. 
49,  e  Ana.  Cas.  44;  Nichols  v.  Overacker, 
ie  Kan.  54;  Lane  v.  Collier,  46  Ga.  680; 
Hawks  v.  Hawks,  46  Ga.  204;  Magee  v. 
Magee,  61  III.  500,  99  Am.  Dec.  571 ;  White 
v.  Wheelan,  71  Ga.  633 ;'  Dixon  v.  National 
Loan  &,  Invest.  Ca  —  Tex,  Civ,  App.  — , 
40  S.  W.  641 ;  Prout  v.  Burke,  51  Neb.  84, 
70  N.  W.  612,  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  ed.  303. 

Potter,  J.,  delivered  the  opinion  of  tha 

This  action  was  brought  in  the  district 
court  by  the  plaintiff  in  error  to  quiet  her 
title  to  certain  real  estate.  She  allied  that 
she  was  in  possession  of  the  property  and 
the  owner  thereof  in  fee  simple.  The  an- 
swer of  each  defendant  alleged  the  execu- 
tion and  delivery  of  two  mortgages  by  the 
plaintiff  in  error  and  her  husband,  the  flrst 
on  May  6,  1Q04,  and  the  second  on  July 
12,  1906;  the  foreclosure  of  the  first  mort-  ' 
gage,  which  was  given  for  the  purchase 
money  of  the  land;  the  redemption  from  the 
sale  upon  that  foreclosure  with  money  ad- 
vanced for  that  purpose  by  the  defendant 
J.  D.  Powers,  the  holder  of  the  second  mort- 
gage; the  foreclosure  of  said  second  mort- 
gage; and  the  purchase  of  the  property  at 
the  foreclosure  sa!e  by  the  defendant  John 


Note.  —  As    to    right    of   one    advancing  I      As  to  whether  a  mortgage  to  secnre  money 
money   to   redeem  from   a   foreclosure   sale    advanced  to  purchase  property  may  be  r 
under  a  mortgacse  (o  V  subrogated  to  the    garded  as  a  purchase-money  mortgi 
lien  of  the  mortgage,  s^te  note  to  Handford    note  to  Marin  v.  Knox,  ante,  272- 
V.  Edwards,  23  L.B.A,(N.S.)    190.  ' 
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W.  FenBe,  ftod  th«  IsBuance  to  him  of  a 
certificate  showing  Bueh  Bale  and  purchase. 
The  case  is  here  upon  the  pleadings,  the 
flDdinga  of  fact,  conclusions  of  law,  and  the 
judgment;  the  evidence  not  being  brought 
into  the  record. 

The  facts  as  found  bj  the  trial  court  arc 
substantially  aa  follows : 

Od  Mb7  6,  ie04,  the  property  was  pur- 
chased by  Alex  Powers,  the  husband  of  the 
plaintifT,  for  the  sum  of  tl,2SD.  He  paid 
at  that  time  tSDO  in  cash,  and  executed 
and  delivered  to  the  grantors  a  mortgage 
upon  the  property,  in  which  the  plaintilT 
joined,  to  secure  the  payment  of  the  bal- 
ance of  the  purchase  price.  That  mortgage 
was  a  purchase- money  mortgage,  and  the 
court  BO  found.  The  property  became  the 
homestead  of  Alex  Powers  and  his  wife,  the 
plaintiff,  from  the  fact  that  they  resided 
upon  ft  and  claimed  it  as  their  homestead. 
The  mortgage  aforesaid  was  duly  assigned 
to  the  defendant  J.  D.  Powers,  and,  upon 
default  in  the  payment  of  the  debt  thereby 
secured,  the  mortgage  was  foreclosed  hy  ad- 
vertisement under  the  power  of  sale  there- 
in contained,  and  upon  the  foreclosure  sale 
occurring  January  13,  1006,  Lizzie  Bol- 
stein  and  James  W.  Kirkpatrick  purchased 
the  premises  and  received  a  certificate  of 
sale  issued  by  the  sherilT,  who  made  the 
Bale,  which  certificate  was  duly  filed  for 
record.  It  is  recited  in  the  findings  that 
"the  indebtedness  secured  by  said  mortgage 
was  thereby  paid,  and  said  mortgage  re 
leased  and  discharged."  It  was  probably  in- 
tended by  that  finding  to  show  that  the 
money  received  hy  the  ofBcer  upon  tlie  aale 
was  paid  to  the  mortgagee,  for  it  is  stated 
as  a  finding  of  fact,  and  not  as  a  conclu- 
sion of  law,  and  at  that  time  the  mort- 
gagors had  themselves  paid  nothing  to  sat- 
isfy the  amount  due  upon  the  mortage. 

On  July  12,  3006,  Alex  Powers  and  his 
wife,  the  plaintiiT  herein,  borrowed  from 
said  J.  D.  Powers  the  sum  of  SI, 650,  and 
signed,  executed,  and  delivered  to  the  Bank 
of  Commerce  of  Sheridan,  Wyoming,  for  the 
use  and  benefit  of  said  J.  D.  Powers,  a  note 
and  a  mortgage  upon  the  property  afore- 
.  said  for  that  amount.  The  court  found  that 
gaid  money  was  borrowed  and  the  mortgage 
executed  for  the  purpose  of  redeeming  said 
premises  from  the  foreclosure  sale  above 
mentioned,  and  that  the  money  "was  re- 
ceived by  said  Alex  Powers,  and  hy  him 
used'  to  redeem  said  premises,  and  by  him 
paid  to  said  Liziiie  Holstein  and  James  W. 
Kirkpatrick."  This  mortgage  was  duly  re- 
corded, and  thereafter,  together  with  the 
note,  duly  assigned  to  J.  D,  Powers,  and 
the  assignment  was  duly  recorded.  A  de- 
fault occurred  in  the  payment  of  the 
amount  so  borrowed  and  secured,  and  the 
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mortgage  was  fore.'losed  by  advertieeraent 
ind  sale  in  the  manner  prescribed  by  law, 
the  sale  occurring  November  1,  1600,  and  at 
said  sale  the  defendant  John  W.  Penss 
purchased  the  property  for  $2,460,  and  a 
certificate  of  sale  was  issued  to  him  as  re- 
quired hy  law.  There  was  no  clsuae  in  this 
mortgage  or  in  the  certificate  of  acknowl- 
edgement showing  an  express  waiver  or  re- 
lease of  the  right  of  homestead  by  Alex 
Powers.  But  the  mortgage  contained  a 
clause  reading  as  follows:  "And  the  said 
Lillie  Powers,  wife  of  said  Alex  Powers, 
upon  the  consideration  aforesaid,  does  here- 
by and  forever  quitclaim  unto  the  said  party 
of  the  second  part,  its  successors  and  as- 
signs, all  her  rights  of  dower  and  homestead 
in  and  to  the  above  granted  premises." 
And  in  the  certificate  of  acknowledgment  it 
was  recited  that  Lillie  Powers,  wife  of  said 
Alex  Powers,  was  first  examined  separate 
and  apart  from  her  said  husband  in  refer- 
ence to  the  signing  and  acknowledging  of 
such  deed;  that  the  nature  and  effect  of  the 
deed  was  explained  to  her;  and  that,  being 
fully  apprised  of  her  right  and  the  effect  of 
signing  and  acknowledging  the  instrument, 
she  signed  the  same  while  separate  and 
apart  from  her  husband,  and  adcnowledged 
that  she  freely  and  voluntarily  signed  and 
acknowledged  the  same  for  the  uses  and 
purposes  therein  set  forth,  and  "expressly 
waived  and  released  all  her  rights  and  ad- 
vantages  under  and  by  virtue  of  all  laws 
of  said  state  of  .Wyoming  relating  to  the 
exemption  of  homesteads."  Alex  Powers  and 
ills  wife  had  continued  to  reside  upon  the 
premises,  and  claimed  the  same  to  he  their 
homestead  when  this  mortgage  was  execut- 
ed, and  since  that  time  the  plaintiff  has 
resided  upon  the  premises  with  her  family, 
claiming  it  to  be  her  homestead.  Some  time 
subsequent  to  the  date  of  said  last-men- 
tioned mortgage  Alex  Powers  deserted  and 
abandoned  his  wife,  and  thereafter  the  plain- 
tiff brouf^ht  an  action  against  her  said  hus- 
band in  the  district  court,  the  reply  of  the 
plaintiff  showing  that  the  action  was  for 
a  divorce,  and  that  a  decree  of  divorce  was 
entered  in  the  action,  and  the  court  found 
that  by  the  judgment  in  that  action  "all 
right,  title,  claim,  and  interest  of  the  said 
Alex  Powers  in  and  to  the  said  premises, 
tc^tl^er  with  the  improvements  thereon, 
were  duly  transferred,  conveyed,  and  f*t 
over  to  this  plaintiff,  Lillie  Powers."  The 
value  of  the  premises  is  found  to  have 
been  as  follows :  On  May  0,  1904,  the  date 
of  the  purchase,  $1,250;  on  July  12,  1906. 
the  date  of  the  last  mortgi^,  $1,650, 
which  was  the  amount  of  that  mortgage; 
and  on  November  1,  1000.  the  date  of  the 
last  foreclosure  sale.  S2,460.  the  amount 
of  the  accepted  bid  at  that  sale. 
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Upon  thew  facte,  the  court  found  u  con- 
eluaions  of  law:  First.  Tbat  the  mortgage 
of  May  e,  1904,  nas  paramount  to  the 
homsBtead  rights  of  Alex  Powers  and  Lillie 
Powers,  the  same  being  a  purchase-money 
mortgage.  Second.  7hat  the  mortgage  of 
July  12,  1606,  was  paramount  to  said  home- 
stead rights,  and  that  the  premises  were 
not  exempt  from  sale  under  such  mort- 
gage. Third.  That  said  last-mentioned 
mortgage  was  an  obligation  contracted  for 
the  purchase  of  said  premiaeE,  and  was 
valid  notwithstanding  defective  exn^ution, 
and  that  the  defendant  Pease  Is  entitled  to 
a  deed  for  tb«  premises  therein  described. 
Judgment  was  thereupon  rendered  in  favor 
of  the  defendants,  and  the  title  was  quieted 
in  the  defendant  John  W.  Pense.  The 
findings  of  fact  were  not  excepted  to,  but 
exception  was  taken  to  each  conclusion  of 
law,  and  it  is  here  contended  that  such  con- 
clusions  and  the  judgment  are  contrary  to 
law,  and  not  sustained  by  the  findings  of 
fact  It  is  argued  in  support  of  this  conten' 
tion,  that  the  absence  of  a  clause  in  the 
mortgage  of  July  12,  lfl06,  expressly  waiv- 
ing or  releasing  the  homestead  right  of 
Alex  Powers,  rendered  it  invalid  or  insuffi- 
cient as  a  release  of  the  homestead,  that 
such  right  was  therefore  retained  unen- 
cumbered, and  that  by  the  provision  in  the 
divorce  decree  above  mentioned  the  plain- 
tiff has  succeeded  to  all  the  right  and  title 
of  her  former  husband,  and  is  the  owner  of 
the  property  free  from  any  lien  or  claim 
of  the  defendants. 

The  Constitution  of  this  state  declares 
that  a  homestead  as  provided  by  law  shall 
not  be  alienated  without  the  joint  consent 
of  husband  and  wife  when  that  relation  ex- 
ists. Article  19,  subt.  "Homesteads,"  S  1. 
It  is  provided  by  statute  that  the  owner  of 
a  homestead  may  voluntarily  sell,  mortgage, 
or  otherwise  dispose  of  or  encumber  the 
same,  but  that  every  such  sale,  mortgage, 
disposal,  or  encumbrance  shall  be  absolute- 
ly void,  unless  the  wife  of  the  owner  or  oc- 
cupant, if  he  have  any,  shall,  separate  and 
apart  from  her  husband,  freely  and  volun- 
tarily sign  and  acknowlerige  the  instru- 
ment conveying,  mortgaging,  disposing  of, 
or  encumbering  the  homestead.  Comp. 
Stat.  I  3062.  Also,  hy  the  statute  prescrib- 
ing a  aufflcient  form  for  deeds  and  mort- 
gages of  real  estate,  it  ts  provided  that, 
when  the  grantor  or  grantors  in  any  such 
deed  or  mortgage  desires  to  release  or  naive 
his,  her,  or  their  homestead  rights  therein, 
they  or  either  of  them  may  relcara  or  waive 
the  same  hy  inserting  in  the  form  of  deed 
or  mortgage  so  prescribed,  in  substance,  the 
following  words:  "Hereby  releasin((  and 
waiving  all  right*  under  and  by  virtue  of 
the  homestead  exemption  laws  of  this  state." 
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Laws  1S9S,  chap.  03,  §  3;  Comp.  Stat.  § 
3668.  And  that  no  deed  or  other  instrument 
shall  he  construed  as  releasing  the  right  of 
homestead,  unless  the  same  shall  contain 
a  clause  expressly  releasing  or  waiving 
such  right,  and  in  such  case  the  certiHcate 
of  acknowledgment  shall  contain  a  clause 
substantially  as  fallows:  "Including  the 
release  and  waiver  of  the  right  of  home- 
stead,"— or  other  words  which  will  expressly 
show  that  the  parties  executing  the  deed  or 
other  instrument  intended  to  release  such 
right;  and  that  no  release  or  waiver  of  the 
right  of  homestead  by  the  husband  shall 
bind  the  wife  unless  she  join  in  such  release 
or  waiver.  Laws  18B5,  chap.  93,  §  5; 
Comp.  Stat.  §  3692.  By  further  express 
provision  of  the  statute  a  homestead  is  not 
exempt  from  attachment  or  sale  upon  exe- 
cution for  tbe  purchase  money  tbereof. 
Comp.  Stat,  g  4764.  And  the  Constitution, 
in  the  section  above  cited  {article  19, 
"Homesteads,"  9  1),  provides  that  no  prop- 
erty shall  be  exempt  from  sale  "for  the 
payment  of  obligations  contracted  for  the 
purchase  of  said  premises,  or  for  the  erec- 
tion of  improvements  tliereon."  At  the  time 
the  mortgage  in  question  was  executed  a 
homestead  was  provided  for  bv  law  as  fol- 
lows: "Every  householder  in  the  state  of 
Wyoming,  being  the  head  of  a  family,  shall 
be  entitled  to  a  homestead,  not  exceed- 
ing in  value  the  sum  of  $1,S00  exempt 
from  execution  and  attachment  arising 
from  any  debt,  contract,  or  civil  obligation 
entered  into  or  incurred."  Rev.  Stat.  1899, 
5  3001.  "Such  homestead  shall  only  be  ex- 
empt .  .  .  while  occupied  as  such  bv 
the  owner  thereof,  or  the  person  entitled 
thereto,  or  his  or  her  family."  Id.  5  3802. 
.And  the  statute  continues  to  so  provide, 
except  that  the  homestead  right  is  now 
also  extended  to  every  resident  of  the  state 
who  has  reached  the  age  of  sixty  years, 
whether  the  head  of  a  family  or  otherwise, 
Comp.  SUt.  1910,  §  4755.  Real  estate  Bold 
upon  execution  or  the  foreclosure  of  a 
mortgage  may  be  redeemed  hy  the  debtor  or 
mortgagor  at  any  time  within  nix  months 
from  the  sale.  Laws  1S95,  chap.  d5,  g§  3 
and  12;  Id.  chap.  113,  g  1;  Comp.  Stat. 
1910,  gS  4735,  4745,  3879.  Upon  the  proper 
payment  of  the  amount  necessary  to  effect 
a  redemption,  within  the  time  allowed,  it  is 
declared  that  the  sale  end  the  certificate 
{Trantcd  thereon  shall  be  null  and  void. 
Laws  189S,  chap.  95,  §  3;  Comp.  Stat.  1010, 
S  4736.  And  in  such  cases  a  certificate  of 
redemption  is  reiiiiired  to  be  issued  and  re- 
corded. Laws  1805,  chap.  96,  §  13:  Corap. 
Stat.  1910,  g  4744.  A  certificate  of  sale  is 
assignable  by  indorsement  thereon,  and  the 
assignee  becomes  entitled  to  the  same  bene- 
'  fits  in  ever^  respect  as  the  person  named 
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in  the  certificate  would  have  been  entitled 
to  if  it  had  not  been  UEigned.  L&ns  1896, 
chap.  05,  3  8;  Comp.  Stat.  1010,  %  4T41.  At 
the  espiration  of  tbe  redemption  period,  if 
the  property  baa  not  been  redeemed,  the 
purchaser  is  entitled  to  a  deed.  LawB  18B6. 
chap.  B5,  §5  E,  9-11;  Comp.  Stat.  1010,  gg 
4736,  474Z,  4743.  Provision  is  also  made 
for  redemption  by  judgment  creditors  with- 
in a  limited  period,  after  the  expiration  of 
the  time  allowed  the  debtor  to  redeem; 
but  those  provisions  are  not  here  material. 

It  then  appears  that  when  the  mortgage 
of  July  12,  1906,  waa  eiecuted  and  deliv- 
ered, the  property  bad  beeo  regularly  aold 
upon  a  foreclosure  sale  under  a  valid  mort- 
gage given  for  purchase  money,  and  that 
the  mortagagors  were  allowed  but  one  more 
day  in  which  to  redeem,  tor  the  reiiemption 
period  would  ba^e  expired  on  July  13,  1906. 
The  mortgage  waa  given  for  the  express 
purpose  of  procuring  the  money  with  which 
to  redeem  from  such  sale,  and  the  money 
so  procured  and  secured  by  the  mortgage 
was  actually  used  for  that  purpose. 

Without  a  statutory  provision  excepting 
purchase -money  obligations  from  the  exemp- 
tion laws,  it  is  a  principle  of  equity  that 
a  purchase -money  mortgage  given  at  the 
same  time  as  the  deed,  or  as  a  part  of  the 
same  transaction,  haa  precedence  over  any 
prior  general  lien,  and  that,  for  the  iame 
reason  which  gives  it  that  precedence,  it  is 
superior  to  the  homestead  right  of  the 
mortgagor.  And  that  is  so  although  the 
wife  or  husband  of  the  vendee  does  not  join 
in  the  execution  of  the  mortgage,  or  the 
right  of  homestead  is  not  expressly  waived 
or  released  by  a  recital  to  that  effect  in 
the  mortgage  or  in  the  certiScate  of  ac- 
knowledgment. In  such  case  a  statute  re- 
quiring an  express  waiver  or  release  of  the 
homestead  right  to  be  contained  in  the  in- 
strument to  create  a  lien  upon  the  premises 
as  against  such  right  does  not  apply.  A 
like  precedence  is  also  given  to  a  mortgage 
executed  by  the  grantee  to  a  third  person 
as  security  for  money  loaned  for  the  pur- 
pose of  being  used  in  paying  the  purchase 
price.  Pom.  Eq.  Jur.  3d  ed.  gg  TZ5,  726; 
Waptes,  Homestead  &  Exemption.  331-346; 
1  Jones,  Morlg.  eth  ed.  SS  468-i70;  27 
Cyc.  1180-1182;  15  Am.  &  Eng.  Enc.  Law, 
628;  Nichols  v.  Ovpracker,  18  Kan.  64; 
Stow  V.  Tifft,  15  Johns.  468,  8  Am.  Dec. 
266;  Carr  v.  Caldwell,  10  Cal.  380,  70  Ajn. 
Dec.  740;  Jones  v.  Parker,  51  Wis.  218,  8 
N.  W.  124;  Kaiser  v.  Lembeck,  56  Iowa, 
244,  7  N.  W.  519:  Austin  v.  Underwood,  37 
III.  438,  87  Am.  Dec.  254;  Magee  v.  Magee, 
fil  111.  500.  09  Am.  Dec.  571;  Roby  v. 
Bismarck  Nat  Bank.  4  N.  D.  158.  50  Am. 
St.  Rep.  833.  50  N.  W,  719;  Thomas  v. 
Hanson,  44  Iowa,  851;  Roush  v.  Hilter,  39 
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W.  Va.  638,  20  S.  E.  663;  Cowardin  *. 
Anderson,  78  Va.  88;  Clark  v.  Munroe,  14 
Mass.  361;  Stewart  t.  Smith,  36  Minn.  82, 
1  Am.  St.  Rep.  651,  30  N.  W.  430;  Thomp- 
son y.  Lyman,  28  Wis.  260;  New  Jersey 
Btdg.  Loan  &,  Invest.  Co.  v.  Bachelor,  54 
N.  J.  Eq.  800,  35  Atl.  745.  In  some  of  the 
cases  cited,  the  right  of  dower  was  asserted 
against  the  mortgage,  and  in  others  prior 
or  intervening  liens  of  other  creditors  were 
sought  to  be  enforced.  But  whether  the 
claim  made  in  opposition  to  the  mortgage 
be  that  of  dower  or  homestead,  or  a  credit- 
ors' lien,  the  reason  for  the  application 
of  the  equitable  principle  stated  is  sub- 
stantially the  same.  As  was  said  in 
Stewart  v.  Smith,  30  Minn.  82,  1  Am.  St. 
Rep.  651,  30  N.  W.  430:  "The  doctrine 
which  gives  precedence  in  such  cases  to  a 
purchase -money  mortgage  is  one  of  equity, 
and  not  of  statutory  origin,  and  applies 
to  any  claim  to  or  lien  upon  the  property 
arising  through  the  mortgagor,"  Change 
in  .the  form  of  the  security,  or  the  sub- 
stitution of  a  new  mortgage  for  the  one 
given  at  tbe  time  of  the  purchase,  does  not 
affect  the  operation  of  the  rule.  2  Pom. 
Eq.  Jur.  g§  726,  718,  and  note;  1  Jones, 
'  Mortg.  6th  ed.  g  927a;  Jones  v.  Parker, 
'  51  Wis.  218,  8  N.  W.  124;  Bradley  v.  Cur- 
tis, 7B  Ky.  327;  Roush  v.  Miller,  39  W.  Va. 
838,  20  8.  E.  863;  Waples,  Homrstead  & 
Exemption,  346,  348;  Dillon  v.  Byrne,  5 
Cal.  455.  And  the  principle  is  not  rendered 
inapplicable  by  the  fact  that  tlie  new  or 
substituted  mortgage  is  executed  to  a  third 
party  for  money  advanced  or  loaned  for  the 
purpose  of  paying  off  the  original  mort- 
gage. Carr  v.  Caldwell,  10  Cal.  380,  70 
Am.  Dec.  740;  Swift  v.  Kraemer,  13  Cal. 
526,  73  Am.  Dec.  603;  MoWilliams  v.  Bones, 
84  Ga.  203,  10  S.  E.  724;  Bankers'  Loan 
4  Invest.  Co.  v.  Hornish,  94  Va.  608,  27 
S.  E.  469;  Zinkeison  v.  Lewis,  63  Kan. 
590,  66  Pac.  644;  Allen  v.  Caylor,  120 
Ala.  251,  74  Am.  St.  Rep.  31,  24  So. 
612;  Ogden  v.  Totten,  17  Ky.  L.  Rep. 
13B0,  34  S.  W.  1081.  The  ground  upon 
which  it  is  held  in  some  of  the  esses  tliat 
a  mortgage  executed  to  a  third  party  for 
money  loaned  at  the  time  of  the  purchase 
tor  the  pilrposa  of  paying  the  purchase 
price  is  a  purchase -money  mortgage  is  that 
equity,  regarding  substance  rather  than 
mere  form,  will  consider  the  traniaclion 
the  same  as  if  the  property  had  been  con- 
veyed by  the  vendor  to  the  lender,  and  hy 
the  latter  to  the  purchaser.  And  so  where 
the  money  is  borrowed  for  the  purpose 
of  paying  the  original  purchase-money 
mortgage,  upon  the  giving  of  a  new  mort- 
gage to  the  lender  to  secure  the  amount, 
since  the  lender  might  have  first  taken  an 
Bssi^ment  of  th$  first  mortgage,  and  re- 
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leased  it  upon  receiving  a  Dew  mortgage  ^ 
in  its  place,  the  transaction  maj  be  le- 
gsrded  in  equity  aa  if  tbat  had  been  done, 
where  the  intention  appears  to  have  been 
to  snbBtitute  the  new  for  the  old  mortgage, 
giving  the  new  mortgagee  the  same  lien. 

We  do  not  understand  these  prineiples 
to  be  disputed  by  counsel,  but  it  is  contend- 
ed that  thej  are  inapplicable  to  the  facts 
in  the  case  at  bar,  for  the  reason  that  the 
purchase-money  mortgage  liad  been  dis- 
charged by  the  foreclosure  sale,  and  the 
debt  secured  thereby  extinguished  by  the 
payment  of  the  proceeds  to  the  mortgagee. 
The  argument  does  not  hold  good  where 
the  former  mortgage  is  paid  by  the  use  of 
the  borrowed  money,  as  held  in  Can-  v. 
Caldwell,  10  Cal.  380,  TOAm.  Dec.  740; 
for  it  was  argued  in  that  case  tbat  the 
payment  and  release  of  the  original  mort- 
gage discharged  the  debt  and  lien.  In  that 
case  a  decree  of  foreclosure  had  been  ob- 
tained upon  a  mortgage  given  for  the 
purchase  price,  and  the  premises  had  been 
advertised  for  sale  under  the  decree.  On 
the  day  set  for  the  sale  the  mortgagor  bor- 
rowed money  of  another  to  be  applied  in 
payment  of  the  decree  and  mortgage,  and 
executed  to  him  a  mortgage  upon  the  prop- 
erty. Tlie  money  was  bo  applied.  The  court 
said ;  "It  cannot  be  doubted  that,  if  the 
note  and  mortgage  of  Gordon  had  been  re- 
newed, the  homestead  would  have  continued 
bound.  Can  it  make  any  difference  in 
equity  whether  the  flrst  debt  be  renewed, 
or  another  debt — if  it  be  another — for  the 
same  sum  created,  to  raise  money  to  pay 
off  the  first!  A  clear  title  to  the  homestead 
could  not  Test  until  the  payment  of  the 
purchase  money.  In  equity  and  in  effect 
the  advance  of  the  money  by  Carr,  under 
the  circumstances,  to  pay  oiT  the  purchase 
money  due,  was  equivalent  to  so  much 
purchase  money.  The  debt  waa,  to  all  in- 
tents and  purposes,  the  same,  though  the 
creditor  was  changed.  The  authorities 
cited  by  the  respondent,  and  especially  1 
Dall.  164,  EaufTman  v.  Myer,  S  Watts,  134, 
7  WatU,  382;  Scott  v.  Fields,  and  Dillon 
T.  Byrne,  6  Cal.  455;  Marsh  v.  Rice, 
1  N.  E.  16S,  support  this  view;  and  if 
we  could  And  no  case  to  support  it,  the 
sense  and  apparent  Justice  of  the  rule  would 
go  far  towards  inducing  us  to  adopt  it." 

In  the  case  at  bar  it  is  true  the  sale 
upon  the  foreclosure  had  occurred,  and  the 
money  was  borrowed  and  used  to  redeem 
from  the  sale.  It  is  true  also  that,  as  a 
personal  obligation  of  the  mortgagors,  the 
debt  had  been  extinguished.  It  is  proper, 
therefore,  to  consider  the  effect  of  the  sale 
upon  the  rights  of  the  parties,  and  the 
relation  of  the  purchasers  to  the  mortgaffe 
foreclosed,  the  lien  thereof,  and  the  land. 
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It  cannot  be  denied  that  the  purchasers 
at  tbe  sale  acquired  all  the  lien  of  the 
mortgage,  or  tbat  such  Hen  was  superior 
to  the  homestead  right.  The  purchasers 
had  at  least  a  lien  equal  to  that  of  tba 
mortgage,  the  foreclosure  proceedings  and 
sale  being  regular;  and,  if  tbe  sale  was 
irregular  or  invalid  for  any  reason,  they 
would  be  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  the  mortgage 
would  be  regarded  as  assigned  to  them.  1 
Jones,  Mortfi,  6th  ed.  §  74;  2  Jones,  Mortg. 
eth  ed.  SS  18S4,  laai,  18e7,  1802;  Cava- 
naugh  V.  Sanderson,  .152  Mich.  11,  IIS 
N.  W.  065.  But  they  bad  something  more 
than  a  mere  lien,  for  the  only  right  of 
tbe  mortgagors  was  the  statutory  right  of 
redemption,  Mr.  Freeman  says  that  the 
right  of  the  purchaser  at  an  execution  sale 
during  the  period  of  redemption  seems  more 
like  an  inchoate  title,  though  it  is  also 
a  lien.  3  Freeman,  Executions,  %  323.  The 
question  has  been  considered  in  Minnesota 
with  relation  to  the  right  of  a  purchaser 
under  the  foreclosure  of  a  junior  mortgage 
to  redeem  from  a  sale  under  a  prior  mort- 
gage. And  it  was  said:  "Tbe  title  of  the 
mortgagor  does  not  pass  by  the  foreclosure 
till  bis  right  of  redemption  expires.  .  .  . 
The  foreclosure  sale  attaches  this  condition 
to  his  title:  That  it  will  pass  at  the  end 
of  a  year  from  the  sale  unless  he,  his 
heirs,  [executors]  administrators,  or  as- 
signs redeem.  .  .  .  The  lien  of  the 
mortgage  is  not  extinguished  until  it 
merges  in  the  legal  estate,  when  that  passes 
by  lapse  of  time.  It  bas  passed  indeed 
to  the  purchaser, — that  is,  to  the  amount 
of  the  purchase  price, — so  that,  if  he  go 
into  possession  under  the  foreclosure,  even 
though  it  be  invalid,  he  is  regarded  as  a 
mortgagee  in  possession."  It  had  been  in- 
dicated in  a  former  case  that  the  purchaser 
was  not  a  creditor  with  a  lien  entitling  him 
as  such  a  creditor  to  redeem,  but  the  court, 
referring  to  that  case,  further  said:  "We 
think,  however,  on  reflection,  that  the  term 
'creditor,'  as  used  in  the  statute,  ought  not 
to  he  construed  as  having  the  limited  sense 
of  a  personal  creditor.  There  may  be  a 
creditor,  so  far  as  concerns  the  land  alone, 
without  the  personal  relation  of  debtor  and 
creditor,  in  the  ordinary  sense,  existing." 
And  it  was  held  that  the  purchaser,  within 
the  meaning  of  the  redemption  statute,  was 
a  creditor  having  a  lien.  Buchanan  v.  Reid, 
43  Minn.  172,  45  N.  W.  II.  In  Indiana, 
after  referring  to  previous  decisions  of  the 
court,  it  was  said:  "These  decisions  close 
the  question  as  to  the  nature  of  the  right 
of  the  holder  of  a  sheriff's  certificate,  and 
ostablish  the  rule  that  he  has  a  lien,  and 
not  a  title.  .  .  .  We  ailjudge  that  the 
I  holder   of  a  sheriff's   certificate  acquires  m 
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lien,  and  that  be  ban  a  right  to  redeem  as 
a  lieubolder,  but  sot  as  an  owner."  Kobert- 
aon  V.  Van  Cleave,  129  Ind.  217,  16  L.R.A. 
38,  26  N.  E.  6B9,  29  N.  E.  781.  And  in 
Illinois,  vhere  &  junior  mortgagee  had  re- 
deemed from  a  foreclosure  sale  under  the 
senior  mortgage,  the  eourt  said:  "By  the 
redemption,  the  Bate  and  certificate,  aa  the 
statute  declares,  became  null  and  void,  but 
upon  familiar  principles  of  equity  Mc- 
Carthy became  subrogated  to  the  rights  of 
the  purchaser  to  the  extent  of  having  a 
first  lien  on  the  land  redeemed  for  reim- 
bursement of  the  redemption  money."  Ogle 
V,  Koerner,  140  111.  170,  29  N.  E.  563.  See 
also  Herdman  t.  Cooper,  I3S  111.  fi83,  2S 
N.  E.  1094.  While  the  purchaser  does  not 
have  the  legal  title  until  the  redemption 
period  has  expired,  and  is  not  until  then 
entitled  to  a  deed  or  poaaeasion,  and  dur- 
ing the  period  allowed  for  redemption  has 
only  a  lien  which  may  ripen  into  full  legal 
title,  hia  title  when  he  receives  a  deed  will 
relate  back  to  the  time  of  the  execution  of 
the  mortgage,  and  take  effect  by  virtue  of 
the  original  deed  or  mortgage,  so  as  to 
cut  oif  all  subsequent  liens  and  interests 
created  by  the  parties.  2  Jones,  Mortg. 
gg  lesi,  1604,  1897. 

It  it  may  be  rightly  said  that  the  mort- 
gage debt  was  extinguished  by  the  sale  and 
before  the  estate  of  the  mortgagors  could 
paas  to  the  purchasers  by  a  deed,  that 
would  be  true  only  in  the  sense  that  it  had 
ceased  to  be  the  personal  obligation  of  the 
mortgagors.  It  remained  for  the  purpose  of 
supporting  the  lien  of  the  purchasers, 
though  a  personal  judgment  could  not  have 
been  recovered  upon  it,  and,  after  t)ie  sale, 
to  the  extent  of  the  amount  paid  by  the 
purchasers  upon  the  sale,  it  was  a  con- 
ditional obligation  attached  to  the  right 
of  redemption,  for  the  property  could  not 
be  redeemed  from  the  sale  except  by  the 
payment  of  that  amount.  While  no  duty 
to  redeem  rested  upon  the  mortgagors,  they 
were  entitled  to  do  so,  hut  only  upon  the 
payment  of  the  amount  required  by  law  iii 
such  case;  and  the  mortgage  debt  deter- 
mined the  character  and  dignity  of  the  lien 
acquired  by  the  pur  chasers.  Where  one 
had  purchased  land  subject  to  a  mortgage, 
and  afterwards  took  an  assignment  of  the 
mortgage,  and  the  widow  of  the  former 
owner  who  had  given  the  mortgage  claimed 
dower,  it  was  said ;  "The  debt,  even  if  dis- 
charged so  that  an  action  could  not  be 
auatained  againat  the  original  prom  i  a  or, 
still  Bubaista  in  the  nature  of  a  charge  or 
lien  upon  the  land,  and  upholds  the  mort- 
gage title  as  against  anyone  who  ought  not 
in  justice  to  take  the  land  from  the  mort- 
gagee without  paying  the  money."  Sppak- 
ing  of  the  situation  of  the  owner  respecting 
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the  title,  i  raided  lately  preceding  the  re- 
marks juat  quoted,  tlie  court  said:  "It  is 
true  he  holds  all  the  title  that  Adams  hod, 
and  all  the  title  that  Farrott  [the  mort- 
gagee] had,  and  the  two  titles,  therefore, 
unite  in  him.  Now  by  this,  prima  facie, 
the  mortgage  debt  is  extinguiahed.  .  .  ■ 
But  that  ia  not  considered  as  done  without 
r^arding  the  equities  of  the  parties."  And 
so  it  was  held  that  the  widow  was  entitled 
to  dower  only  upon  contributing  her  due 
proportion  of  the  mortgage  debt.  Adams  v. 
Hill,  29  N.  H.  202. 

Unquestionably,  therefore,  the  purchasers 
under  the  foreclosure  sale  had  a  lien  upon 
the  property  including  the  homestead  right, 
■ — a  lien  which,  through  the  failure  to  re- 
deem within  the  period  allowed  therefor, 
would  ripen  into  an  absolute  title.  It  was 
the  lien  of  the  mortgage,  as  much  so  as  if 
the  mortgage  had  been  assigned  to  the 
purchasers,  and  necessarily  was  a  'lien  for 
purchase  money  created  by  the  mortgage. 
l''or  the  purpose  of  discharging  that  lien 
the  money  was  borrowed  from  the  defendant 
Powers,  and  the  mortgage  in  question  was 
executed  and  delivered  to  him;  and  it  is 
contended  that  by  this  transaction  a  home- 
stead right  was  acquired  in  the  property, 
though  it  had  not  been  paid  for  except  with 
money  borrowed  upon  the  security  of  this 
mortgage.  It  was  well  said  by  the  supreme 
court  of  Wisconsin :  "Exemption  and 
liomeatead  laws  are  liberally  construed  to 
effect  their  beneficent  purpose,  but  they 
will  not  be  construed  so  as  to  accomplish 
positive  frauds,  if  auch  a  result  can  be 
avoided."  La^hua  v.  Mvhre,  117  Wis,  18, 
93  N.  W.  811.  Wb  are  "not  called  upon  in 
this  case  to  determine  what  the  effect  of 
the  transaction  or  the  rights  of  the  parties 
would  have  been,  if  the  money  had  been 
loaned  solely  upon  the  personal  obligation 
of  Alex  Powers  and  his  wife,  without  any 
agreement  or  understanding  for  a  lien  upon 
the  premises  as  security  therefor,  and  there- 
fore the  question  to  be  decided  does  not 
wholly  depend  upon  the  technical  meaning 
of  the  term  "purchase  money,"  or  the  words 
of  the  Constitution,  "obligationa  contracted 
for  the  purchase  of  aaid  premises;"  for 
here  security  was  given  under  circum- 
stances clearly  showing  an  Intention  to  se- 
cure the  payment  of  the  money  loaned  by 
a  first  lien  upon  the  property. 

While  the  point  does  not  appear  to  have 
been  contested,  a  transaction  like  that  in 
thia  case,  vis,,  money  loaned,  secured  by  a 
trust  deed  on  the  property,  to  redeem  from 
a  foreclosure  sale,  was  regarded  by  the 
courts  in  Illinois  as  preserving  the  lien  of 
the  mortgage  for  the  purchase  money,  find 
upon  a  sale  of  the  property  to  aatisfy  the 
claims   of  other   creditors,   the   amount  ol 
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such  lien  was  firat  paid  out  of  tlie  proceeds, 
though  the  property  had  been  conveyed  to 
the  wife  upon  the  payment  by  her  of  the 
money  so  loaned.  Frederick  v.  Emig,  186 
lU.  319,  78  Am.  St.  Rep.  283,  57  N,  E. 
8S3;  Frederick  t.  Ewrig,  B2  III.  363.  The 
money  which  the  mortgage  was  given  to 
secure  was  in  fact  borroweJ  and  used  to 
pay '  the  purchase  price  of  the  property. 
J.  L.  Powers,  who  loaned  the  money  and 
to  whom  the  mortgage  was  executed,  ha^l 
been  the  assignee  and  holder  of  the  original 
mortgage  for  the  purchase  price,  and  had 
foreclosed  it  by  a  sale  of  the  property.  He 
was  again  requested  to  assist  the  parties 
in  preventing  the  loss  of  their  interest  in 
the  property,  and.  to  do  so,  as  he  did  not 
have  Biifficient  funds  for  the  purpose,  he 
borrowed  3300,  a  part  of  the  amount  re- 
quired, from  the  Bank  of  Commerce,  which 
accounts  for  the  execution  of  the  new  mort- 
gi^te  to  that  bank  for  the  benefit  of  Pow- 
ers. Disregarding  the  mere  form  of  the 
transaction,  it  is  impossible  to  understand 
it  in  any  other  light  than  that  Alex  Powers 
and  his  wife  wanted  to  secure  further  time 
to  pay  for  their  property,  and  arranged 
for  the  loan  for  that  piirpose.  They  had 
not  paid  for  it  up  to  that  time,  and  if  they 
paid  far  it  *at  all,  it  was  with  the  money 
loaned  to  tbem  on  July  12,  1906.  for  which 
the  mortgage  of  that  date  was  given. 
Under  these  circumstances,  is  it  the  duty  of 
the  court  to  grant  the  relief  demanded  by 
the  plaintiff  by  entering  a  decree  removing 
as  a  cloud  upon  her  title  the  lien  claimed  by 
these  defendants,  by  reason  of  the  omission 
from  the  mortgage  of  a  clause  expressly 
waiving  the  homestead  right  of  Alex  Pow- 
ers? We  think  not,  even  if  it  would  be  im- 
proper to  regard  the  mortgage  as  one  given 
for  purchase  money.  Assimiing  that  the 
mortgage  was  one  in  which  an  express  re- 
lease of  the  homestead  by  both  parties 
was  necessary  to  authorize  it  to  be  con- 
strued as  barring  the  homestead  right,  the 
facts  of  the  case,  in  our  opinion,  bring  it 
within  the  operation  of  the  principle  of 
equitable  assignment  by  subrogation,  which, 
as  observed  by  Mr.  Pameroy,  speaking  of 
the  doctrine  in  relation  to  mortgages,  "is 
also  justly  extended,  by  analogy,  to  one 
who,  having  no  previous  interest,  and  being 
nnder  no  obligation,  pays  off  (he  mortgage. 
or  advances  money  for  its  payment,  at  t)ie 
instance  of  a  debtor  party  and  for  his 
benefit.  Buch  a  person  is  in  no  true  sense 
a  .  .  .  volunteer."  3  Pom.  Eq.  Jur. 
I  1212;  Amick  v.  Woodworth,  58  Ohio  St. 
M,  60  N.  B.  437;  Motes  v.  Robertson,  133 
Ala.  630,  42  So.  225;  Boevink  v.  Chris- 
tiaanse,  89  Neb.  266,  65  N.  W.  652;  War- 
ford  T.  Hankins,  150  Ind.  489,  50  N.  E. 
4681  Ogden  t.  Totton,  17  Ky.  L.  Rep.  1390, 
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34  B.  W.  1081;  Wilson  v.  Wilson,  0  Idaho, 
597,  57  Pac.  708;  Ileuser  v.  Sharman,  89 
Iowa,  355,  48  Am.  St.  Rep.  390.  66  N.  W. 
626;  Re  McGwire   (D,  C.)   137  Fed.  B67. 

The  following  statement  of  the  rule  is 
found  in  the  opinion  of  the  court  delivered 
by  Judge  Thayer  in  the  cose  of  Cumberland 
Bldg.  A.  L.  Asso.  V.  Sparks,  49  0.  C.  A. 
510,  111  Fed.  647:  "Where  money  is  ad- 
vanced to  a  debtor  in  pursuance  of  an  ex- 
press agreement  that  it  is  to  be  used  to 
retire  existing  liens  or  encumbrances  on 
his  property,  and  that  the  creditor  who 
loans  the  money  is  to  have  a  first  lien 
upon  the  property  to  secure  its  repayment, 
such  creditor  may  be  subrogatod  to  the 
rights  of  the  encumbrnnoer  or  lienor  whose 
debt  has  been  paid,  not  only  as  against  the 
borrower,  but  as  against  any  one  else  who 
subsequently  acquires  an  interest  in  the 
property  with  knowledge  of  the  circum- 
stances under  which  the  money  to  pay  off 
the  encnmbranceH  or  liens  was  advanced. 
They  [the  authorities]  further  hold  that,  if 
money  is  advanced  to  a  debtor  to  discharge 
an  existing  first  mortgage  upon  his  prop- 
erty, and  in  pursuance  of  an  agreement  that 
the  lender  is  to  have  a  first  lien  npcn  the 
property  for  the  repayment  of  the  sum 
loaned,  the  lender  is  entitled,  as  against 
a  junior  encumbrancer,  to  be  treated  as  the 
assignee  of  the  first  mortgage  which  has 
been  paid  off  and  discharged  with  the 
money  loaned,  whenever  it  becomes  neces- 
sary to  do  so  to  effectuate  the  agreement 
with  the  lender,  and  to  prevent  the  junior 
encumbrance  from  being  raised  accidently 
to  the  dignity  of  a  first  lien,  contrary  tji 
the  intention  of  the  parties.  The  species 
of  subrogation  mentioned  in  both  of  these 
instances  is  what  has  been  termed  'conven- 
tional subrogation,'  and  does  not  depend  ' 
upon  the  establishment  of  any  privity  of 
contract." 

While  the  rule  is  more  generally  stated 
in  a  form  requiring  an  express  agreement 
that  the  lender  should  have  a  first  lien 
upon  the  property,  many  autiiorities  BUS' 
tain  the  proposition  that,  in  the  absence 
of  an  express  agreement,  one  may  be  im- 
plied. Cans  T.  Thieme,  S3  N.  Y.  226;  Wil- 
kins  V.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep. 
204,  38  S.  E.  374;  Rachel  v.  Smith,  42  C. 
C.  A.  297,  101  Fed.  159.  And  in  the  notes 
to  the  Georgia  cose  cited  In  84  Am.  St. 
Rep.  233,  it  is  said:  "One  who  lends 
money  to  discharge  liens  on  real  property 
and  who  discharges  them  at  the  request 
of  the  debtor,  expecting  that  bis  securities 
will  of  record  take  the  place  of  that  which 
he  discharged,  is  not  a  volunteer.  There-  ■ 
fore  he  may  be  subrogated  to  the  liens  dis- 
charged." In  Rachal  v.  Smith  the  court 
say:     "If  a   person   pays  a,  4eht  «t  the 
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instance,  request,  or  solicitation  of  the . 
debtor,  he  is  neither  ft  volunteer,  stranger, 
or  intenneddler;  nor  is  the  debt  regarded 
as  extinguished,  if  justice  requires  tliat  it 
should  be  kept  alive  for  the  benefit  of  the 
one  advancing  the  money,  who  thereby  be- 
comes the  creditor.  .  We  decide 
that  on  the  facts  of  the  case,  in  tbe  absence 
of  any  agreement  on  the  subject,  the  Al- 
liance Trust  Company  [the  new  mortgagee] 
is  Bubri^ated  to  the  rights  of  the  mort- 
gagees whose  claims  it  advanced  tbe  money 
to  discharge."  The  theory  is  that  the 
agreement  that  the  lender  is  to  be  secured 
by  a  first  mortgage  on  the  property  will  he 
treated  in  equity  as  an  agreement  that  tbe 
lien  to  be  discharged  shall  become  security 
for  the  loan,  tliat  such  la  the  substance  of 
the  transaction,  and  equity  will  effectuate 
the  real  intention  of  the  parties,  where  no 
injury  is  done  to  an  innocent  party. 
Borne  Sav.  Banlt  v.  Bierstadt,  168  III.  eiS, 
61  Am.  St.  Rep.  146,  48  N.  E.  161. 

In  Lashua  v.  Myhre,  117  Wis.  IB,  63 
N.  W.  811,  the  rule  was  stated  as  follows: 
"Where  one  loans  money  to  another  upon 
the  agreement  that  it  is  to  be  used  to  pay 
off  an  existing  mortgage  on  property,  and 
that  a  new  mortgage  is  to  be  executed  to 
the  lender  therefor,  the  lender  is  entitled  to 
be  subrogated  to  the  rights  of  the  prior 
mortgagee  in  case  the  borrower  fails  to  ex- 
ecute a  Dew  mortgage,  or  in  case  tbe  new 
mortgage,  when  executed,  proves  to  be  in- 
valid or  defective."  And  the  rule  was  ap- 
plied where  a  chattel  mortgage  upon 
exempt  property  was  defective  for  the  rea- 
son that  the  signature  of  the  wife,  who  was 
required  by  law  to  sign  such  an  inatni- 
ment,  was  not  witnesBed  by  two  witnesHeH 
as  required  by  the  statute;  the  mortgage 
having  been  given  for  money  borrowed  to 
pay  off  an  existing  mortgage  on  the  prop- 
erty. The  suit  was  brought  by  the  husband 
and  wife  to  remove  the  cloud  upon  the  title, 
of  the  apparent  lien  of  the  mortgage.  The 
court  said:  "The  owner  of  the  property 
having  borrowed  money  of  the  defendant 
under  his  agreement  that  it  should  be  used 
to  pay  oB  a  valid  mortgage  thereon,  and 
that  defendant  should  have  a  new  one  iu 
place  thereof,  and  the  money  having  been 
in  fact  so  used,  a  court  of  equity  would 
doubtless  keep  alive  the  valid  mortgages 
for  the  defendant's  protection  to  meet  the 
very  contingency  of  the  wife's  refusal  to 
sign."  And  it  was  held  that  upon  proof 
of  such  facts  tbe  plaintiffs  would  not  be 
entitled  to  have  the  apparent  lien  of  the 
second  mortgage  set  aside,  except  upon  con- 
'  dition  that  the  amount  due  upon  the  valid 
mortgages,  "now  equitably  owned  by  the 
defendant,"  be  first  paid. 

The  findings,  it  is  true,  do  not  expressly 
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state  that  the  new  mortgage  was  exeeuted 
pursuant  to  an  agreement  to  secure  tbe 
loan  by  a  lien  on  the  property;  but  it  is 
impossible  to  construe  the  transaction  ai 
shown  by  the  findings  otherwise  than  as 
the  result  of  a  prior  agreement  to  secun 
the  loan  by  a  first-mortgage  lien,  and  them- 
by  substitute  a  new  mortgage  for  the  lien 
of  the  first  mortgage,  then  held  by  the  pur- 
chasers under  the  foreclosure  sale.  The 
c^urt  found  that  for  the  purpose  of  redeem- 
ing tbe  property  from  the  sale  the  money 
was  borrowed  and  the  mortgage  executed. 
The  money  was  loaned  and  the  mortgage 
executed  at  the  same  time.  The  fact  that 
the  mortgage  was  given  shows  an  under- 
standing that  one  would  be  given.  Tbe 
note  was  signed  by  both  the  plaintiff  and 
her  husband.  The  mortgage  contained  cove- 
nants that  the  property  was  free  from  all 
encumbrances;  that  the  mortgagors  were 
seised  in  fee  simple;  that  they  had  a.- good 
and  lawful  right  to  convey  the  property; 
and  that  they  would  warrant  and  defend 
the  same  against  all  lawful  claims  and  de- 
mands whatsoever.  And  the  plaintiff,  by 
a  clause  inserted  therein,  expressly  waived 
and  released  her  homestead  right.  Does 
not  this  show  an  intention  to  give  a  first 
and  valid  lien  upon  the  premises?  It 
seems  to  us  that  it  does.  In  Louisiana  it 
is  held  that  such  a  waiver  by  the  wife 
alone  is  sufficient  to  show  the  intention  of 
both  parties  to  waive  the  homestead,  and 
a  similar  mortgage  was  held  to  constitute 
a  waiver  by  both  parties,  on  the  ground 
that  the  waiver  by  the  wife  alone  would  be 
meaningless,  since  she  had  no  homestead  to 
waive  independently  of  her  husband.  Cole- 
man v.  Wax,  120  La.  877,  46  So.  926. 
Whether  that  would  be  a  correct  ruling  or 
not  under  our  s&tutes,  we  are  satisfied 
that  the  mortgage  itself  discloses  that  the 
parties  intended  to  execute  a  mortgage 
properly  waiving  the  homestead ;  and,  in 
connection  with  the  otiier  facts,  justifies  us 
in  concluding  that  it  was  executed  pur- 
suant to  an  agreement  to  substitute,  for 
the  Hen  to  be  discharged,  anotlier  security 
of  equal  effect.  Another  persuasive  fact  is 
that  the  note  signed  by  the  plaintiff  and 
her  husband,  which  was  given  at  the  time 
of  the  mortg^  for  the  money  loaned,  con- 
tained a  clause  stating  that  the  makers 
waived  all  benefit  of  stay  and  exemption 
laws;  and  upon  the  margin  was  written: 
"Secured  by  Real  Estate  Mtg."  It  is  to  be 
remembered,  also,  that  the  property  was 
worth  but  a  small  amount  over  $1,500,  the 
amount  of  a  homestead  exemption,  that  the 
lender  had  held  and  foreclosed  the  prior 
mortgage,  and  it  would  be  most  unreason- 
able to  suppose  that  he  would  advance  a 
larger  sum,  made  necessary  by  the  expense 
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of  tb«  foredoBijre,  upon  the  understanding 
tliKt  be  was  to  have  a  lien  onl}'  npcn  the 
amall  excesB  above  the  value  of  the  home- 
stead exemption,  when  it  appears  that  he 
was  to  have  a  mortgage  upon  the  property, 
and  one  was  executed  without  the  express 
reeervBtiou  of  any  interest  of  tite  mort- 
gagors or  others. 

Holding  that  the  defendants  would  be  en- 
titled to  be  Bubrogated  to  the  prior  lien, 
if  the  mortgage  under  which  tliey  claim 
was  invalid  or  defective,  and  that  snch 
prior  lien  was  a  lien  for  purchase  money,  it 
is  clear  that,  not  having  paid  or  offered  to 
pay  at  least  the  amount  that  would  be 
necessary  to  satisfy  the  prior  lien,  the 
plaintiff  was  not  entitled  to  the  relief  she 
asked  for. 

But  since  the  lien  to  which  the  defend- 
ant* would  be  subrogated,  if  necessary,  was 
a  purchase-money  lien,  we  see  no  objection 
to  cofisidering  the  mortgage  in  question  as 
one  for  purchase  money;  and,  in  that  view 
of  it,  the  manner  of  its  execution  and  the 
provisions  contained  therein  would  be  suffi- 
cient to  bar  the  homestead  right.  We 
think,  indeed,  that  ,it  might  properly  be 
held  to  have  been  a  purchase-money  mort- 
gage; for  there  appears  to  us  to  be  no 
substantial  distinction  in  that  respect  be- 
tween a  mortgage  given  for  money  loaned 
to  pay  off  a  prior  purchase-money  mort- 
gage and  one  given  to  secure  a  loan  made 
for  the  purpose  of  redeeming  from  a  fore- 
closure sale  under  such  mortgage. 

The  Judgment  will  be  affirmed. 

Beard,  Ch.  J.,  and  Scott,  J.,  concur. 
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(68  Wash.  S72,  123  Pac.  996.) 

Statute  —  snfflclencr  ot  title  —  railroad 
grade. 
1.  A   title,   "An  Act  to   Provide   for   the 

Note.  —  Eminent  domain.  Potver  of 
railroad  to  condemn  property  to  ob- 
tain oonatrutitton  tnaterial. 

V.  SVPERIOS  Ct.. 
whether  a  railroad  may,  under  the  power  of 
eminent  domain,  secure  property  from  which  , 
to  get  materials  for  conetructton  and  rC' 
pair,  has  been  directly  discussed  in  but  few 
^0  L.R.A.(N.S.) 


Formation  of  Corporations,"  is  suflicient  to 
cover  a  provision  allowing  railroad  com- 
panies to  chsnge  the  grade  or  location  of 
their  roads  for  reasonable  causes,  and  to  ap- 
propriate the  Decesaary  materials  therefor. 
Eminent   domain  —   aecnrlng  material 

for  grading  railroad. 

2.  Securing  property  from  which  to  take 
materials  to  raise  the  grade  of  a  railroad 
track  and  strengthen  the  embankment, 
which  had  been  injured  by  floods,  for  the 
convenience,  safety,  and  security  of  the 
public,  is  a  public  use  for  which  the  power 
of  eminent  domain  may  be  empioyed- 

(May  31,  1912.) 

PETITION  for  a  writ  to  review  the  ac- 
tion of  the  Superior  Court  for  Sno- 
homish County  dismiBBing  an  application 
for  the  condemnation  of  certain  real  estate 
under  the  right  of  eminent  domain  to  se- 
cure earth  for  use  in  grading  petitioner's 
right   of   way.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  T.  Brown  and  F.  Q.  Dorety, 
for  relator: 

The  title  is  sufficient. 

Marston  T.  Humes,  3  Wash.  2QT,  28  Pac. 
520;  State  ex  rel.  Olsen  v.  Board  of  Con- 
trol, 85  Minn.  IBS,  88  N.  W.  533;  Lancey 
V.  King  County,  IB  Wash.  9,  34  L.R.A.  817, 
45  Pac.  645;  Percival  v.  Cowychee  ft  H.  W. 
Irrig.  Diet.  IS  Wash.  480,  46  Pac.  1035; 
State  use  of  Rathbone  v.  Wirt  Co.  37  W. 
Va.  808,  17  S.  E,  379;  Weed  v.  Goodwin, 
36  Wash.  31,  78  Pac.  36;  Detroit  v.  De- 
troit Citizens'  Street  R.  Co.  184  U.  S. 
368,  46  L.  ed.  692,  22  Sup.  Ct.  Rep.  410; 
Ewing  V.  Seattle,  65  Wash.  229,  104  Pac. 
269;  Seymour  v.  Tacoma,  6  Wash.  138,  32 
Pac.  1077;  State,  Coward,  Prosecutor,  v. 
North  Plainfleld,  63  N.  J.  L.  61,  42  Atl. 
SOS;  Pinkerton  v.  Pennsylvania  Traction 
Co.  193  Pa.  229,  44  Atl.  284;  People  ex  rel. 
Deneen  v.  People's  Gaslight  ft  Coke  Co.  205 
III.  482,  08  Am.  St.  Rep.  244,  68  N.  E.  950; 
Ryan  v.  Louisville  ft  N.  Terminal  Co.  102 
Tenn.  Ill,  45  L.R.A.  303,  50  S.  W.  744; 
Lewis's  Sutherland,  Stat.  Const  r.  2d  ed. 
S   131. 

The  material  which  the  railway  com- 
pany seeks  to  obtain  from  this  land  is  "ma- 
terial for  construction." 

Lewis,  Em.  Dom.  3d  ed.  g  403;  Hopkins 
V.   Philadelphia,   W.   ft   B.   R.   Co.   04   Md. 

cases,  although  statutes  extending  the  power 
of  eminent  domain  to  cases  of  this  nature 
have  been  enacted  in  a  good  many  jurisdic- 

In  Hopkins  t.  Florida  C.  ft  P.  R.  Co.  97 

Ga.  107,  25  S.  E.  4S2,  it  was  held  that  a 
statute  conferring  power  "upon  a  railroad 
company  'to  take,'  'for  obtaining  gravel 
and  other  material,  as  much  land  as  may  be 
necessary  tor  the  proper  coDstructio 
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257,  fil  Atl.  404;  Bell  v.  Malsh,  137  Ind. 
226,  38  N.  E.  368,  1118;  Atchison,  T.  ft  S. 
F.  R.  Co.  V.  McConnell,  25  Kbn.  310;  Pres- 
ton T.  Dubuque  ft  P.  R.  Co.  11  Iowa,  15. 

Tbe  appropriation  of  land  for  tlie  con- 
■truction,  maintenance,  and  operation  of 
railroads  includes  the  taking  of  such  lands 
for  the  purpose  of  securing  material  for 
such    eona truction,    maintenance,    and    op- 

Lenis,  Em.  Dom.  3d  ed.  g  ^^3,  note  S; 
Saginaw,  T.  ft  H.  R.  Co.  v.  Bordner,  108 
Mich.  236,  66  N.  W.  62;  Minneapolis  ft  St. 
L.  R.  Co.  T.  Nicolin,  76  Minn.  302,  70  N. 
W.  304;  State  ex  rel.  Harlan  v.  Centralia- 
Chehalis  Electric  R.  Power  Co.  42  Wash. 
632,   7   L.R.A.(N.S.)    lOB,  B5   Pac.   344. 

Such  use  is  a  public  use. 


Bigelow  V.  Draper,  G  N.  D.  132,  60  N.  W. 
S70;  Milwaukee  ft  St.  P.  R.  Co.  *.  Mil- 
waukee, 34  Wis.  271;  Beusch  v.  Chico^, 
B.  ft  Q.  R.  Co.  67  Iowa,  687,  11  N.  W.  847; 
Valley  R.  Co.  v.  Bohm,  34  Ohio  St.  114; 
Vermont  C.  R.  Co.  V.  Baxter,  22  Vt.  365; 
State  ex  rel.  Harlan  v.  Centralia-Chehalis 
Electric  R.  Power  Co,  42  Wash.  632,  7 
L.R^.(N.S.)    198,   85  Pac.   344. 

Measrs,  Arctander,  Halls,  A  Jat»b- 
sen  for  respondents. 

Mount,  J.,  delivered  the  opinion  of  the 

The  relator  brougb't  an  action  in  the 
court  below  to  condemn  a  certain  tract  of 
Isnd  belonging  to  the  respondents  Christian 
Joergenson   and   wife.      The    railway   com- 


tion,  and  security  of  its  railroad,' "  included 
the  power  to  condemn,  for  the  purposes  in- 
dicated, lands  lying  contiguous  to  its  right 
of  way,  and  necessary  for  the  purpose  of 
securing  gravel,  sand,  and  other  material 
necessary  for  the  construction,  operation, 
and  security  of  its  line  of  railroads  in  the 
state.  The  court  said,  after  referring  to 
the  provision  in  the  United  States  Consti- 
tution that  private  property  shall  not  be 
taken  for  public  use  without  compensation: 
■The  Constitution  of  the  state  of  Georgia, 
f  1,  §  3,  art.  1,  Code,  g  5024,  provides  tlmt 
private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  juat  and 
adequate  compensation  tieing  first  paid. 
.  .  . .  It  was  early  held  that  it  was  tlie 
province  of  the  legislature  to  determijie 
what  objects  are  or  are  not  of  such  public 
importance  as  to  justify  them  in  appro- 
priating property.  See  Mims  v.  Macon  ft 
W.  R.  Co.  3  Ga.  339.  In  the  same  case  it 
:ion  of  p 

po^  of  building  a  railroad,  under  the  right 
uf  eminent  domain  conferred  by  its  char- 
ter, was  the  exercise  of  that  power  for  a 
public  use;  and  by  the  same  dedsinn  of 
this  court  it  was  held  that  the  gtate  could 
lawfully  delegate  the  power  to  corpoiutionn 
chartered,  like  railroad  companies,  for  a 
great  public  uat,  .  .  .  Our  courts  have 
uniformly  held  that  the  right  of  eminent 
domain  was  lawfully  exercised  when  the 
power  was  conferred  upon  railroad  com- 
panies, iq  the  construction  of  these  great 
channels  of  travel,  to  appropriate  private 
property  for  their  necesssry  uses." 

Vermont  C.  R.  Co.  v.  Ba.iter,  22  Vt.  365, 
.  arose  under  the  Vermont  statute  giving  a 
railroad  power  to  enter  upon  any  lands  con. 
tiguous  to  taid  railroad  or  its  works,  and 
to  carry  awny  and  use  such  stone,  grave], 
earth,  and  other  material  as  might  be  neces- 
sary for  building  or  repairing  said  road. 
In  a  note  to  the  case,  Redfleld,  J.,  who  de- 
livered  the  opinion,  said:  "Since  the  deri- 
sion of  this  case,  it  has  been  somewhat 
questioned,  by  some,  whether  the  company 
ilsplf  has  any  right  to  take  materials  for 
building  its  rond,  beyond  the  limits  of  the 
40  L.R.A.(N.S.) 


survey.  That  question  was  not  made  or  con* 
sidered  by  the  court  in  this  case,  and,  if  it 
be  a  qucBtion,  is  one  involving  constitution- 
al considerations  of  a  character  which  might 
require  Dcrious  discussion  and  grave  in- 
quiry, lint  at  present  I  should  be  inclinp<l 
to  suppose  it  must  depend  upon  tlie  neces- 
sity for  taking  such  materials,  and  that  it 
is  therefore  a  question  of  fact  mainly." 

Most  of  the  cases  on  the  subject  of  con- 
demnation by  railroads  for  the  purpose  of 
obtaining  construction  material  relate  to 
the  extent  of  the  powers  granted  by  tliu 
legislature,  and  take  for  granted  the  legis- 
lative authnrilv. 

In  Kew  York  ft  C.  R.  Co.  v.  Gunnison,  1 
Hun,  41)6,  the  court,  in  denying  the  rail 
road  the  right  to  condemn  lands  for  the 
purposes  of  taking  gravel  therefrom  when 
it  was  shown  that  the  railroad  had  anotlKr 
gravel  pit  within  6  miles,  said ;  "The  right 
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traordinary  power  reserved  by  the  state, 
in  boatility  to  the  private  rights  of  oitireiis. 
It    must    therefore    be    expressly    granted. 

corpi 

by  inference  or  implicatio 
thing  be  taken,  except  by  virtue  of  the  law, 
for  the  benefit  of  the  public,  and  under  an 
indispensable  necessity  in  the  construction 
and  maintenance  of  the  road.  It  is  not  suf- 
ficient that  it  is  convenient  or  cheaper  for 
the  road.  Because  such  a  rule  would  appl} 
to  ties,  fuel,  or  outside  soil  for  the  puf. 
poses  of  embankments.  It  follows  that  the 
railroad  company  cannot  acquire  the  riglil 
to  this  laud  for  the  purpose  of  excavating 
the  soil  and  carrying  it  away  for  mnnv 
miles,  under  the  doctrine  of  eminent  do". 
main,    by    virtue   of   the    statutes    now    in 

Where,  under  the  statute,  a  railroad  had 
power  to  take  land  within  certain  limits, 
which  should  be  necessary  for  the  purpose 
of  making  and  maintaining  the  railway 
and  works,  it  was  held  that  a  railroad 
could  not  condemn  land  for  purposes  of  ma- 
terial, even  though  contiguous  to  its  line, 
without  showing  that  good  and  siifDcient 
soil  could  not  he  obtained  by  them  else. 
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panj  seeks  the  land  for  the  purpose  at , 
removing  the  earth  therefrom,  in  order  to 
fill  and  raise  the  grade  of  its  railway  be- 
tween the  stations  of  Silvana  and  Burling- 
ton, a  distance  at  about  22  miles.  The 
tract  of  land  sought  lies  between  these 
stations,  and  adjoins  the  right  of  yiB.y  of 
the  railway  company.  The  object  for  wliicli 
the  land  is  sought  is  stated  in  the  petition 
aa  follows:  "The  obtaining  of  materials  for 
construction  and  maintenance  of  the  rail- 
road of  your  petitioner  as  hereinafter  de- 
scribed, and  for  the  security  and  safety 
of  the  public  in  the  construction,  mainte- 
'  nance,  and  operation  of  said  railway.  That 
your  petitioner  owns  and  is  now  operating 
a  line  of  railroad  from  the  city  of  Van- 
couver, in  the   Province  of  British  Colum- 

where  at  a  convenient  distance.  It  is  not 
clear,  by  the  esse,  but  that  the  railroad 
might  have  been  allowed  to  take  less  than 
the  fee  for  this  purpose,  but  it  was  sug- 
gested that  they  desired  to  take  the  fee 
merely  to  exchange  it  for  another  piece  of 
land,  where  the;  could  get  the  material  de- 
sired. Eversfield  v.  Mid-Sussex  R.  Co.  3 
DeG.  ft  J.  E86,  2%  h.  J.  Ch.  N.  S.  107,  B 
Jur.  N.  S.  778,  7  Week.  Rep.  102. 

In  Watson  v.  Northern  R.  Co.  6  Ont.  Hep. 
'  6&0,  it  was  held  that  a  railroad,  under 
ordinary  circumstances,  could  not  take  land 
for  a  gravel  pit.  There  was  in  the  statute 
a  possible  permission  by  implication  to  take 
gravel,  but  the  court  did  not  pass  on  this, 
as  the  mere  right  of  taking  was  not  what 
was  desired  by  the  railroad. 

In  Valley  K,  Co.  v.  Bohm,  34  Ohio  St. 
114,  it  was  held  that  where  a  railroad 
wished  to  proceed  to  condemn  lands .  for 
the  purpose  of  securing  materials  for  con- 
struction, under  the  statute  permitting  such 
condemnation,  the  petition  should  be  so 
specific  in  its  description  of  the  use  in- 
tended as  to  leave  no  doubt  as  to  the  extent 
of  the  interest  sought  to  be  acquired. 

In  Saginaw,  T.  ft  H.  R.  Co.  v.  Bordner, 
108  Mich.  230,  66  N.  W.  02,  where  the 
statute  authorized  the  condemnation  of 
gravel  beds,  a  railroad  which  owned  two 
gravel  pits  separated  by  a  narrow  strip  of 
land  was  allowed  to  condemn  this  strip, 
on  the  ground  that  it  was  more  convenient 
for  the  railroad  to  be  able  to  me  its  gravel 
pits  by  connecting  them  by  a  single  line 
with  its  main  line  than  by  two  lines,  and 
that  the  trouble  and  expense,  etc.,  was  a 
question  of  necessity  for  the  jury. 

In  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Mason, 
23  S.  D.  684,  122  N.  W.  COl,  it  was  held 
that  the  statute  which  provides:  "That  a 
railway  corporation  shall  have  power  to  lay 
out  its  road  not  exceeding  100  feet  in  width, 
and  to  construct  the  same,  and,  for  the  pur- 
poses of  obtaining  gravel,  to  ti^e  as  much 
land  as  may  be  necessary  for  the  proper 
construction,  operation,  and  security  of  the 
road," — sofliciently  authorizes  a  railway 
corporation  to  condemn  land  for  the  pur- 
pose of  obtaining  gravel  to  keep  its  road- 
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bia.  Dominion  of  Canada,  to  the  city  of 
Seattle,  in  the  state  of  Washington,  and 
through  the  state  of  Washington  to  the 
citiea  of  St.  Paul  and  Dututh,  in  the  state 
of  Minnesota,  and  that  it  operates  trains 
over  said  railway  and  other  tracks  to  the 
city  of  Portland,  in  the  state  of  Oregon. 
That  the  said  railway  of  petitioner  serves 
the  towns  of  Burlington,  in  the  county  of 
Skagit  and  Stonwood,  and  Silvana,  in  the 
county  of  Snohomish,  which  towns  have 
stations  situuted  upon  the  main  line  of 
your  petitioner  between  Vancouver,  Brit- 
ish Columbia,  and  all  other  points  men- 
tioned herein,  and  that  the  property  here- 
in sought  to  be  appropriated  immediately 
adjoins  the  right  of  way  of  said  railway, 
That  for  several  years  last  past,  and  par- 
bed  in  a  safe  condition  for  use.  The  court 
held  that  the  legislature  had  delegated  to 
the  railroad  the  right  and  discretion  as  to 
what  land  should  he  taken,  and  that  there 
was  in  this  case  no  oppression  in  the  exer- 
cise of  that  right,  it  appearing  that  the 
railroad  desired  to  take  about  34  acres 
along  its  right  of  way,  and  that  it  had  no 
other  grave!  beds  within  100  miles. 

In  Smith  V.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  170  Ind.  382,  81  N.  E.  601,  where  the 
purpose  of  the  proceeding  was  to  make  local 
alterations  and  to  raise  grade,  the  court 
said :  "Railroad  companies  are  not  au- 
thorized to  lay  out  their  roads  in  general 
exceeding  0  rods  wide,  but  for  the  purpose 
of  'cuttings,  embankments,  and  procuring 
stone  and  gravel'  they  mav  take  as  much 
more  land,  within  the  limits  of  their  char- 
ter, as  may  be  necessary  for  the  proper  con- 
struction and  security  of  the  roads.  .  .  . 
The  circumstance  that  appellee's  predeces- 
sor has  heretofore  appropriated  a  strip  of 
land  from  100  to  110  feet  in  width  for  the 
purpose  of  constructing  a  fill  or  embank- 
ment upon  the  tract  now  owned  by  appel- 
lant does  not  debar  appellee  from  appro- 
priating lands  to  an  additional  width  for 
the  purpose  of  raising  such  embankment  so 
as  to  make  it  answer  the  present  require- 
ments of  the  company's  needs." 

In  Milwaukee  &  St.  P.  R.  Co.  v.  Milwau- 
kee, 34  Wis.  271,  where  the  question  arose 
as  to  taxation  of  property  of  the  railroad 
under  the  exempting  statute,  the  court  held 
that  t|ie  statute  of  exemption  of  railroads 
was  similar  to  that  of  condemnation,  and 
that  under  the  statute  providing  that  a  rail- 
road might  take  a  strip  of  land  100  feet 
wide,  and  other  lands  beyond  the  limit  of 
100  feet  which  its  chief  engineer  should 
certify  to  be  necessary  for  the  purpose  of 
obtaining  esrth,  pravel,  stone,  or  other  ma- 
terials for  embankments,  structures,  or 
superBtnictures  necessary  to,  or  for  the 
construction,  repair,  or  renewal  of  said 
road,— -all  lots  or  parcels  of  land  necessarily 
used  by  the  company  for  the  preservation 
and  protection  of  its  roadbed,  or  for  the 
purpose  of  obtaining  gravel  and  earth  there- 
from for  its  road  (the  same  being  adjacent 
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ticularly  in  November,  ]SO0,  and  Novem- 
ber, 191],  the  said  railn&y  of  your  peti- 
tioner, between  aaid  towns  of  Silvaua  and 
Burlington,  for  a  distance  of  approximately 
8  milee  to  the  aouth  of  the  property  here- 
in sought  to  be  condemned,  and  for  approxi- 
mately 16  mileE  to  the  north  of  said  prop- 
erty, has  been  damaged  and  waibed  away 
by  floods  which  have  delayed  traffic  upon 
said  railroad  and  interfered  with  the  securi- 
ty and  safety  of  the  public,  and  that  it  is 
necessary  for  your  petitioner  to  raise  the 
embankment  upon  which  its  railroad  is 
constructed  between  said  towns  of  Silvana 
and  Burlington,  and  to  secure  additional 
earth  to  construct  said  embankment.  That 
your  petitioner  owns  no  land  or  earth  from 
which  materials  for  constructing  or  raising 
said  embankment  can  be  cenveniently  and 
economically  removed  and  used  by  yonr 
petitioner  for  the  purposes  above  men- 
tioned, and  that  the  object  for  which  the 
said  lands,  real  estate,  and  premises  are 
sought  to  be  appropriated,  condemned,  and 
acquired  by  your  petitioner,  is  the  obtain- 
ing of  materials  therefrom  for  the  pur- 
poses aforesaid.  That  said  object  and  use 
is  &  public  object  and  use,  and  the  public 
interest  requires  the  prosecution  of  the 
aforesaid  enterprise  of  your  petitioner,  and 


that  said  lands,  real  estate,  premises,  and 
property  sought  to  be  appropriated  Itere- 
in,  are  required  and  necessary  for  the 
purposes  of  such  enterprise."  The  respond- 
ents filed  a  denial  of  the  allegations  of 
neceaatty,  and  also  a  motion  to  dismiss  the 
action  upon  the  ground  that  the  petition . 
did  not  state  facts  sufficient  to  authorize 
a  condemnation  of  the  property  sought. 
The  lower  court  sustained  this  motion,  and 
dismissed  the  petition,  whereupon  the  re- 
lator sued  out  this  writ  of  review.  No 
question  is  made  here  as  to  tbe  method  of 
review,  and  we  shall  therefore  aasiune, 
without  deciding,  tltat  this  is  a  proper 
method,  and  proceed  to  the  merit*  of  tite 

It  is  contended  by  the  relator  that  tbe 
land  sought  is  a  proper  subject  of  condem- 
nation for  the  use  stated,  under  the  pro- 
visions of  Rem.  &  Bal.  Code,  S  873B,  and 
also  under  the  provisions  of  g  8740.  The 
respondents'  concede  that  g  8T3B  gives  au- 
thority to  the  relator  to  condemn  the  land 
for  the  purpose  described,  but  contend  that 
this  section  is  void  because  it  was  enacted 
in  a  law  the  title  of  which  was  insufficient. 
The  statute  is  as  follows;  "Any  corpora- 
tion may  change  the  grade  or  location  of 
its  road   or  canal,  not  departing  from  the 


to    the    railroad)    were    also   exempt   from 

taxation. 

In  Minneapolis  &  St.  L,  R.  Co,  Y.  Nicolin, 
76  Minn.  302,  79  N.  W.  304,  where  a  rail- 
road had  secured  tlie  right  to  remove  gravel 
from  a  gravel  pit,  and  operated  a  spur 
track  from  its  main  line  to  a  point  less 
than  300  feet  from  said  pit,  it  was  held  au- 
thorized to  condemn  the  right  of  way  to 
extend  its  spur  to  the  pit,  under  a  statute 
which  provided:  "The  power  to  condemn 
hereby  granted  shall  embrace  alt  roadways, 
spur  and  aide  tracks,  rights  of  way,  rail- 
road cross  ings,  depot  grounds,  yards, 
grounds  for  machine  shops,  warehouses, 
elevators,  station  houses,  water  tnnks, 
and  all  other  buildings  and  structures, 
rights,  privileges,  and  easements  necessary 
to  the  construction,  or  necessary  or  con- 
venient to  the  operation,  of  any  of  said 
railroads;  also  all  lands,  rights,  privileges, 
and  easements  that  are  or  may  become  nec- 
essary or  convenient  to  the  full  enjoyment, 
use,  maintenance,  and  operation  of  any  of 
said  railroads."  It  may  be  noted  that  in 
this  case  Canty,  J.,  gave  the  following  con- 
curring opinion:  "I  concur,  but  do  not 
want  it  to  be  implied  that  a  railroad  com- 
pany may  not  also  condemn  land  to  be  used 
as  a  stone  quarry  for  the  purpose  of  ob- 
taining stone  to  use  in  railroad  construc- 
tion. It  is  not  prartirable  to  purchase 
gravel  in  the  open  market.  Gravel  must  be 
obtained  at  the  nearea^  and  most  accessible 
points,  so  that  it  may  be  moved  and  handled 
at  the  least  possible  expense;  otherwise,  it 
40  L.R.A.(N.S.) 


would  increase  ennrmously  the  cost  of  rail- 
road construction." 

In  Smyth  v.  Canadian  P.  R.  Co.  1  Sask. 
L.  R.  185,  where  tliere  was  no  question 
raised  but  that  tbe  railroad  might  have 
condemned  the  land  that  it  wished  under 
the  statute,  but  it  had  taken  gravel  from 
land  without  leave  or  proceedinfts,  the  court 
held  that  the  statute  authorizing  a  company 
to  take  from  adjacent  public  land  gravel, 
etc.,  for  the  construction  of  its  railway, 
did  not  permit  it  so  to  take  it  for  the 
maintenance  of  tbe  right  of  way. 

In  Parsons  v.  Howe,  41  Me.  218,  where 
the  defendant  railroad  went  without  per- 
mission upon  the  land  of  a  person  which 
had  not  been  taken  for  their  right  of  way 
or  condemned  in  any  way,  and  took  from  it 
construction  material,  the  court,  in  giving 
judgment  for  the  plaintiff  for  damages, 
stated  that  the  defendant's  charter  "au- 
thorizes that  corporation  to  purcliaee,  or 
take  and  bold,  ao  much  of  the  land  of  pri- 
vate persons  or  other  corporations  as  may 
be  necessary  for  the  location,  construction, 
and  convenient  operation  of  said  railroad; 
and  the  right  to  take,  remove,  and  use,  for 
the  construction  and  repair  of  said  rail- 
road and  appurtenances,  any  earth,  gravel, 
stone,  timber,  or  other  materials  on  or  from 
Ihe  land  so  taken;"  but  said  that  this  did 
not  permit  the  defendant  to  go  upon  the 
lands  not  taken  under  the  charter,  and  take 
material  therefrom  against  the  will  and 
without  the  consent  of  tbe  owners  of  such 
lands.  B.  B.  B. 
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general  rout«  specified  in  the  srtklea  of 
incorporation,  for  the  purposes  of  avoid- 
ing annoyanoeB  to  public  travel,  or  danger- 
ous or  deficient  curves  or  grades,  or  un- 
safe or  unsubstantial  grounds  or  founda- 
tion, or  for  other  like  reasonable  causes, 
and  for  the  accompliahment  of  such  change 
shall  have  the  same  right  to  enter  upon, 
examine,  survey,  and  appropriate  the  nec- 
essary lands  and  materials  as  in  the  orig- 
inal location  end  construction  of  such  road 
or  canal."  This  statute  was  first  enacted 
by  the  territorial  legislature,  in  18Q9,  as 
S  3  of  chapter  3  of  an  act  entitled  "An  Act 
to  Provide  for  the  Formation  of  Corpora- 
tions." The  section  was  re-enacted  under 
the  same  title  in  1873,  and  again  in  18B1. 
The  organic  act  of  the  territory  provided 
that  "every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the 
title."  U.  S.  Rev.  Stat,  g  1824.  It  is 
argued  that  the  title  of  this  act  is  insuCfi- 
cient  to  author!*  the  section  quoted,  and 
for  that  reason  the  section  is  void.  Many 
cases  decided  by  this  court  are  cited  to  sus- 
tain this  contention,  among  them  being 
Harland  v.  Territory,  3  Wash.  Terr.  131, 
13  Pac.  463;  Percival  v.  Cowychee  &  H, 
W.  Irrig.  Dlst  15  Wash.  480,  40  Pac. 
1035i  Armour  &  Go.  t.  Wentem  Constr. 
Co.  36  Wash.  529,  78  Pac.  1106;  Stat«  v. 
Clark,  43  Wash.  664,  86  Pac.  1067,  and  other 
cases.  But  we  think  none  of  these  cases 
are  controlling  upon  the  question  here  pre- 
sented. This  provision  of  the  organic  act 
abore  referred  to  was  not  intended  to  re- 
quire details  and  particulars  to  be  stated 
in  the  title  of  acts.  We  have  many  times 
held  that  this  provision  and  the  same  pro- 
vision from  our  Constitution  do  not  require 
the  title  of  an  act  to  furnish  an  index  of  the 
whole  act.  State  ei  reL  Zent  v.  Nichols, 
SO  Wash.  608,  fl7  Pac.  728.  "A  sUtute 
in  the  nature  of  an  enabling  act,  which 
embodies  a  general  scheme  of  incorporation, 
may  embrace  the  greatest  variety  of  aub- 
jecta  germane  to  corporations,  under  a 
title  couched  in  the  most  general  form  of 
words,  such  as  an  act  concerning  private 
corporations.  In  treating  of  railroad  cor- 
porations, it  may  confer  upon  them  the 
power  to  condemn  land  for  right  of  way, 
and  to  receive  subscriptions  of  municipali- 
ties to  their  stock,  and  all  this  without 
coming  within  such  a  constitutional  inhi- 
bition. An  Act  'to  Revise  the  Laws  Pro- 
viding for  the  Incorporation  of  Railroad 
Companies'  does  not  violate  such  a  consti- 
tutional provision  by  including  the  substan- 
tial provisions  of  a  former  law  which  im- 
poses a  liability  upon  railroad  compaoieg 
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for  injuries  resulting  from  neglecting  to 
fence  their  tracks.  'An  Act  to  Authorize 
the  Organization  of  Annuity,  Safe  Deposit, 
and  Trust  Companies'  may  properly  em- 
brace a  provision  granting  to  such  corpora- 
tions the  power  to  act  as  guardians  of  the 
estates  of  insane  persons."  10  Cyc.  p. 
188,  X  "g."  So  in  this  case,  under  a  title, 
"Ad  Act  to  Provide  for  the  Formation  of 
Corporations,"  we  would  expect  to  And  the 
powers  and  duties  of  the  corporations  de- 
fined, and  among  these  powers  the  right  of 
eminent  domain  would  naturally  be  in- 
cluded, because  such  right  Is  germane  to 
the  creation  or  formation  of  corporations. 
The  statute  is  therefore  not  void  on  ac- 
count of  the   title. 

It  is  argued  with  mush  force  by  counsel 
for  .respondents  that  the  use  of  respond- 
ents' property  sought  in  this  case  is  a  pri- 
vate, and  not  a  public,  use.  The  case  of 
Re  Rhode  Island  Suburban  R.  Co.  22  R.  I. 
457,  52  L.R.A.  879,  48  Atl.^Sw,  is  relied 
upon  to  sustain  this  position,  and  is  quot- 
ed at  length  in  the  briefs.  It  is  there 
stated:  "The  true  test  of  such  use  Is 
whether  the  taking  is  essential  to  the  serv- 
ice of  the  public  franchise,  or  whether  it 
pertains  only  to  the  private  interests  of  the 
company  in  the  details  of  its  business.  The 
former  constitutes  a  public  use,  and  the 
latter  does  not."  The  petition  in  this  case 
alleges  in  substance  that  the  railway,  for 
a  distance  of  approximately  22  miles,  has 
been  damaged  and  washed  away  by  floods 
which  have  delayed  traffic  upon  said  rail- 
way and  interfered  with  the  security  and 
safety  of  the  public  j  that  it  is  necessary 
to  raise  the  embankments  upon  which  the 
railroad  is  constructed;  that  the  public 
interest  and  safety  require  the  prosecution 
of  said  enterprise;  and  that  this  land  Is 
necessary  therefor.  TheSB  allegations  must 
be  taken  as  true  in  this  case,  and,  being  so, 
it  seems  to  follow  that  the  use  of  the  soil 
sought  is  essential  to  the  service  and  use 
of  the  public  franchise  in  order  to  pro- 
vide for  the  safety  of  the  public,  and  is 
not  to  provide  for  the  private  interests  of 
the  company.  State  ex  rel.  Harlan  v.  Cen- 
tra! ia-Chehal  is  Electric  R.  Power  Co.  42 
Wash.  632,7  L.R.A.IN.S.)   198,  85  Pae.  344. 

For  these  reasons  we  are  of  the  opinion 
that  the  court  erred  in  dismiseing  the  peti- 
tion. The  judgment  is  therefore  reversed, 
and  the  cause  ii  reinstated  for  further  pro- 
ceedings. 

Ellis,  Horrls,  and  Fnllerton,  JJ.,  eon- 
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Interstate 


-  salt  —  Jorlsdlc- 


],  A  suit  to  compel  an  interstate  carrier 
to  receive  property  for  transportation  from 
one  state  to  anotoer  is  within  the  juriBdie- 
tion  of'the  courts,  and  not  of  the  Interstate 
Commerce  Commisaion. 
Courts  —  Jnrlsdiction  —  extraterritorial 


2.  The  courts  of  a  state  in  which  a  car- 
rier is  doing  busluess  are  not  deprived  of 

juriBdiotioa  of  a  suit  to  compel  it  to  re- 
ceive property  for  transportation  into  an- 
other state,  on  the  theorv  that  it  involves 
property  and  rights  of  tiie  currier  beyond 
the  territorial  reach  of  the  court. 


Interstate  carrier  —  conSlct  of  laws  ^ 
I      refusal  of  sblpment. 

I  3.  A  state  statute  forbidding  carrier*  to 
I  bring  intoxicating  liquors  into  loi-alitiei 
where  prohibition  laws  exist  is  no  defense 
to  a  proceeding  instituted  in  a  suit  against 
the  carrier  to  compel  it  to  accept  liquors  for 
transportation  to  such  localities,  and  it  is 
immaterial  that  the  carrier  was  chartered 
in  the  former  state  and  has  eoveuanted  to 
obey  its  laws. 
Carrier  —  rules  —  discrimination. 

4.  A  rule  of  a  carrier  that  it  will  not 
carry  intoxicating  liquors  to  dry  counties  of 
a  state,  when  it  undertakes  to  carry  to  wet 
counties,  is  unreasonable  and  void. 

(AprU  IS,  lOOS.)  " 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana  in  plain- 
tiff's favor  in  a  suit  to  compel  defendant 
to  receive  property  for  transportation 
from  one  state  to  aootb^.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Grosscup,  Baker,  and 
Seaman,    Circuit   Judges. 


Note.  — Duty  oj  carrier  to  accept  liijiior 
for  tramtportatton  to  points  where  ita 
»ale  is  prohibited  or  reatricted. 

This  note  is  confined  to  cases  where  the 
question  of  the  carrier's  duty  to  accept  in- 
toxicating iiquors  for  transportation  has 
arisen  out  of  the  carrier's  refusal  to  ac- 
cept them. 

In  Locisvir.LE  t  N.  E.  Co.  v,  T.  W.  Cook 
Brewing  Co.,  it  is  held  that  a  common  car- 
rier may  not  decline  to  receive  into^ioatin); 
liquor  for  transportation  into  a  pection  of 
anotiier  state  where  prohibition  olitaius. 

In  Bowman  v.  Chicago  ft  N.  W.  R.  Co. 
]2E  U.  S.  485,  31  L.  ed.  700,  1  inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  BB9,  1082.  which 
arose  before  the  Wilson  act  of  IflOO,  tin' 
action  was  brought  against  a  common  car- 
rier for  damages  for  refusing  to  ship  beer 
from  Illinoia  to  Towa.  The  defense  nf  the 
railroad  was  based  on  the  statute  of  Iowa 
wliich  provided  a  punishment  for  any  com- 
mon carrier  who  knowingly  brought  within 
the  state  any  intoxicating  liquors  from  any 
other  state  or  territory  of  the  United  States 
without  first  having  been  furnished  with  a 
certificate  under  the  seal  of  the  county 
auditor  of  the  county,  certifying  that  the 
consignee  or  person  to  whom  said  liquor  is 
to  be  transported,  conveyed,  or  delivered  is 
authorized  to  sell  intoxicating  liquors  in 
f=uch  county.  Tlie  court  below  overruled  a 
demurrer  to  the  answer  of  the  defendant 
setting  up  the  statute,  but  the  Supreme 
Court  of  the  United  States  reversed  the 
iudpment.  holding  that  the  statute  was  nn 
infrinRement  of  the  Constitution  as  a  regu- 
lation of  interstate  commerce  beyond  the 
power  of  the  state. 

11  may  be  noted  that  it  is  held  that  the 
Wiltion  act  "was  not  intended  to  and  did 
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not  cause  tlie  power  of  the  state  to  attach 
to  an  interstate  commerce  shipment  wliilst 
the  merchandise  was  in  transit  under  such 
shipment,  and  until  ita  arrival  at  the  point 
of  destination  and  delivery  there  to  the  con- 
signee." Rhodes  v.  Iowa,  170  U.  S.  412. 
42  L.  ed.  108B,  IS  Sup.  Ct.  Rep.  634,  quoted 
in  Adams  Kxp.  Co.  v.  Kentucky,  214  U.  S. 
218,  5A  L.  ed.  872,  29  Sup.  Ct.  Rep.  633. 

In  Crcswnt  Liquor  Co.  v.  Piatt,  148  Fed. 
BII4.  it  was  held  that  an  express  company 
could  not  justify  its  refusal  to  receive  pack- 
ages of  liquor  either  open  or  C.  O.  D.  for 
transportation  between  points  within  the 
state,  or  to. decline  to  receive  C.  O.  D.  pack- 
ages for  transportation  from  points  out  of 
the  atate  to  points  within  the  state,  because 
of  a  state  statute  providing  that  "any  agent 
or  employee  of  any  person,  firm,  or  corpora- 
tion carrying  on  the  buaineea  of  a  common 
carrier,  or  any  other  person  who.  without 
a  state  license  for  dealing  in  intoxicating 
liquors,  shall  .  .  .  deliver  to  any  per- 
son, firm,  or  corporation  ajiy  package  con- 
taining such  intoxicating  liquors,  shipped 
'collect  on  delivery'  or  otherwise,  except  to 
a  person  having  a  state  license  to  aell  the 
same,  or  to  the  bona  fide  consignee  thereof, 
who  has  in  good  faith  ordered  the  same  for 
his  personal  use,  shall  be  deemed  to  have 
made  a  sale  thereof  contrary  to  law,  and 
guilty  of  a  misdemeanor."  "1110  court  took 
the  position  that  the  statute,  as  applied  to 
interstate  shipments,  was  a  violation  of  the 
commerce  clause,  and  as  applied  to  intra- 
state shipments,  was  in  violation  of  the 
14th  Amendment. 

But  in  Danciger  v.  Wells,  F.  ft  Co.  154 
Fed.  379,  where  the  defendant  express  com- 
pany did  not  deny  that  it  must  accept  for 
transportation  interstate  shipments  of  li- 
quors to  "prohibited"  states,  the  goun  de- 
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Mr.  Philip  W.  Fr«j  for  appellant 

Mr.   Georse  A.   Cnnnlngbam,   for   ap- 

Where  &  court  baa  juriBdiction  of  tbe 
parties,  especially  in  caaee  of  injunction 
and  Bpeci&c  performance,  it  will  grant  re- 
lief eren  thoogh  tbe  property  to  be  af- 
fected IB  in  another  state.  Even,  proceed- 
ingB  in  the  courts  of  one  state  taaj  be 
enjoined  by  courts  of  another  state,  where 
the  latter  have  jurisdiction  of  the  parties. 

1  High,  Inj.  4th  ed.  3§  103,  et  seq.;  B 
Pom,  Eq.  Jut.  |  670;  Eingartner  v.  Illinois 
Steel  Co.  S9  Am.  St.  Bep.  SdB,  note;  Haw- 
kina  v.  Ireland,  64  Minn.  336,  S8  Am.  St. 
Bep.  534,  S7  N.  W.  T3)  Uayden  v.  Yale,  45 
La.  Ann.  362,  40  Am.  St.  Bep.  232,  :2 
So.  633)  Chicago,  B.  ft  Q.  B.  Co.  v.  Bur- 
lington, C.  B.  ft  N.  B.  Co.  34  Fed.  481; 
Hutchinson,  CaiT.  3d  ed.  g  149;  Bluthen- 
thal  T.  Southern  R.  Co.  84  Fed.  B20;  Elli- 
ott, BaUroads,  2d  ed.  §  1664;  Dancigcr  v. 
Wells,  F.  ft  Co.  1S4  Fed.  379;  Crescent 
Liquor  Co.  V.  Piatt,  148  Fed.  897. 


clined  to  enjoin  it  from  refusing  to  take 
and  transport  liquor  C.  O.  D.,  holding  that 
the  defendants  were  not  bound  to  carry 
C.  O.  D.  at  common  law,  and  that  there- 
tore  the  matter  must  rest  upon  contract. 
The  court  diatinguislied  the  Crescent  Liquor 
Company  decision  as  involving  tlie  right  to 
require  the  carrier  to  perlorm  the  common-. 
law  obligations  to  carry  at  all,  and  not 
directly  the  right  to  require  the  carrier  to 
engage  in  tbe  C.  O.  D.  business. 

And  in  Davis  Hotel  Co.  v.  Piatt,  172  Fed. 
775,  tbe  judge,  who  decided  the  Crescent 
Liquor  ('aae,  while  considering  the  ques- 
tions at  issue  as  somewhat  similar  to  those 
in  that  case,  and  expressing  himself  as  in 
accord  with  all  the  propositions  of  law 
therein  decided,  nevertheless  gave  the  de- 
fendant an  opportunity  to  take  testimony 
t«  show  that  it  declined  to  receive  C.  O.  D. 
packages  of  liquor  from  any  shippers,  and 
that  such  was  a  reasonable  regulation  ot 
its  business. 

And  in  Burke  v.  Piatt,  17Z  Fed.  7T7,  the 
same  judge  held  that  it  was  not  unreason- 
able for  a  carrier  to  refuse  to  receive  any 
liquor  C.  O.  D.,  this  rule  applying  to  all 
shippers,  and  to  all  localities  where  the  car- 
rier operated. 

So,  in  Royal  Brewing  Co.  v.  Adams  Exp. 
Co.  16  Inters.  Com.  Rep.  265,  it  was  held 
by  th«  Interstate  Commerce  Commission 
that  it  was  not  an  unreasonable  regulation 
by  carriers  to  refuse  to  accept  liquor  for 
transportation  C.  0.'  D. 

In  United  States  ei  rel.  Friedman  v. 
United  SUtes  Exp.  Co.  ISO  Fed.  1006, 
mandamus  was  issued  compelling  a  com- 
mon carrier  to  accept  in  Arkansas  goods 
containing  intoxicatrng  liquors,  for  ship- 
ment to  that  part  of  Oklahoma  formerly 
known  as  the  Indian  territory.  The  court 
40  L.B.A.(NS.) 


Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  tbe  court: 

On  bill  and  answer  a  decree  was  en- 
tered restraining  appellant  from  refusing 
to  accept  interstate  shipments  tendered  by 
appellee.  The  facts  from  which  arise  the 
questions  necessary  to  be  answered  are 
these;  Appellee  is  an  Indiana  corporation 
operating  a  brewery  at  Evansville.  Ap- 
pellant is  a  Kentucky  corporation  doing 
business  as  an  interstate  carrier  on  an 
interstate  railroad  extending  through  In- 
diana and  ICentucky.  In  1006  Kentucky 
passed  an  act  declaring  it  to  be  unlawful 
for  carriers  to  bring  intovicating  liquors 
into  any  county  or  district  where  the  sale 
ot  such  liquors  had  been  legally  prohibited. 
In  m07,  shortly  before  appellee  filed  its 
bill,  appellant  published  a  circular,  posted 
It  in  sUtions,  and  filed  it  with  the  In- 
terstate Commerce  Commission,  directing 
sppellant's  agents  to  refuse  to  accept  ship* 
ments  of  intoxicating  liquors,  wliether 
intrastate  or  interstate,  destined  to  points 
within  Kentucky  prohibition  territory. 
Before  this,  appellant  shipped  beer  for  ap- 

particularly  considered  in  this  case  the 
question  whether  the  intercourse  act  of 
18S7,  and  the  act  enabling  Oklahoma  to  be- 
come a  state,  controlled  or  could  control  tbu 
general  law  as  to  interstate  commerce,  and 
held  that  the  matter  was  one  of  general 
law  and  was  covered  by  the  United  States 
statute  of  18ST,  which  provided:  'That  it 
shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act,  to 
moke  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic, 
i;i  ony  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  trallic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage,  in  any  re- 
spect whatsoever." 

For  cases  on  what  is  sufficient  to  termi- 
nate interstate  transportation  of  intoxicat- 
ing liquors,  see  the  notes  to  Stste  v.  In- 
toxicating Liquors,  11  L.R.A.(N.S.)  650; 
State  V.  Intoxicating  Liquors,  23  L.B.A. 
(N.S.)  1020;  and  Slate  v.  Intoxicating  Li- 
quors,  29  L.B.A.(N.S.)   745. 

For  constitutionality  of  statute  forbid- 
ding the  carrying  of  intoxicating  liquors 
into  prohibition  districts,  see  the  note  to 
State  V.  Williams,  17  L.R.A.(N,S.)   209. 

For  a  case  where  an  injunction  was  re- 
fused, which  would  have  prevented  a  car- 
rier from  receiving  liquors  out  of  the  state 
to  export  thorn  into  the  state,  see  Oulf,  C. 
4  S,  F.  R.  Co.  V.  State.  28  Okla.  754,  35 
LJt.A.(S.^.)   456.  HO  Pac.  176. 

For  iDJunction  against  bringing  intoxi- 
cating liquor  into  a  prohibition  district,  ex- 
cluding the  interstate  cninmerce  question, 
see  the  note  to  Tlnited  States  Exp.  Co.  v. 
State,  35  L.R.A.(N.S.]  879,  B.  B.  B.    r  , 
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pellee  to  all  Kentucky  points  on  ita  liue 
tfrom  wbich  fact  we  deduce  that  appellant 
Lad  duly  made  and  published  proper  clafigi- 
ficationa  and  rates  for  such  shipmentB). 
After  the  iasuance  of  the  circular  aforesaid, 
appellant  refused  to  accept  appellee's  beer 
shipments  to  probiLition  points,  though 
the  full  freight  charges  were  tendered  in 
advance,  but  continued  U>  accept  such  ship- 
ments to  nonprohibition  points.  Appellee 
filed  its  bill  in  the  state  court*  at  Evans- 
ville. 

The  contention  that  appellee's  remedy,  if 
any,  was  limited  to  proceedinga  before  the 
Interstate  Commerce  Commission,  we  deem 
untenable.  No  complaint  was  made  that 
the  beer  rates  were  unreasonable,  either  in 
themselves  or  on  comparison  with  rates 
for  other  commodities,  or  that  appellee 
was  subjected  to  any  undue  disadvantage 
in  its  competition  with  other  brewers,  or 
that  Evansville  was  discriminated  against. 
Any  such  complaint  would  go  to  the  Com- 
mission. But  the  suit  here  was  based  on 
appellant's  refusal  to  carry  under  any  cir- 
eumstancea  goods  of  a  class  for  which  ap- 
pellant had  made  generally  a  classifica- 
tion and  rate.  Whether  the  refusal  to 
carry  the  property'  in  question,  like  a 
refusal  to  carry  some  person,  was  justified 
or  not,  we  believe  is  a  question  of  common 
law,  not  an  interpretation  and  applica- 
tion of  any  provision  of  the  interstate 
commerce  act  (Act  Feb.  i,  1887,  chap. 
304,  24  Stat  at  L.  379,  U.  S.  Comp,  Stat. 
I90I,  p.  3154).  And  the  act  itself  pro- 
vided that  nothing  therein  should  in  any 
way  abridge  the  remedies  at  common  law. 
See  Danciger  v.  Wells,  F.  &  Co.  (C.  C.) 
154  Fed.  379. 

Jurisdiction  (resting  upon  the  original 
jurisdiction  of  the  state  court)  is  further 
assailed  on  the  ground  that  the  decree  af- 
fects property  and  rights  of  appellant  be- 
yond the  territorial  reach  of  the  court. 
The  state  court,  and  the  Federal  court  on 
removal,  had  full  jurisdiction  of  appellant's 
person.  The  suit  was  in  personam.  The 
act  complained  of  was  appellant's  refusal 
in  Indiana  to  accept  in  Indiana  goods  for 
shipment  into  Kentucky.  That  part  of  the 
decree  which  directs  the  performance  of  acts 
in  Indiana  is  beyond  the  scope  of  the  attack. 
Therefore  the  decree  should  not  be  vacated 
{nor  modified,  since  no  mol 
was  made),  even  if  there  « 
in  the  contention  that  the 
make  deliveries  in  Kentucky 
ly  included  in  the  decree. 

We  find  nothing  in  the  case  to  justify 
appellant's  refusal.  Beer  is  recojn>iMd  by 
the  law  of  the  land  as  a  commodity  in 
which  persons  may  deal  as  freely  as  in 
other  commodities,  except  to  the  extent 
40  L.R..%.(N.S.) 
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that  such  traffic  is  restrained  or  prohibited 
by  express  legislation.  The  Kentucky  legis- 
lation was  eSective  only  as  an  exercise 
of  local  police  power.  As  a  regulation  of 
interstate  commerce  it  was  utterly  void. 
Cincinnati,  N.  0.  &  T.  P.  R.  Go.  v.  Com. 
12a  Ky.  563,  104  S.  W.  394;  Heyman  v. 
Southern  R.  Co.  203  U.  S.  270,  SI  L.  ed. 
178,  27  Sup.  Ct.  Rep.  104,  7  Ann.  Cas.  1130. 
And  under  the  Wilson  act  (Act  Aug.  8, 
1690,  chap.  728,  20  Stat,  at  L.  313,  U.  S. 
Comp.  Stat.  1901,  p.  3177)  the  local  police 
power  could  not  attach  until  after  delivery 
of  the  beer  to  the  Kentucky  cooaignee. 
Foppiano  t.  Speed,  ISO  U,  S.  501,  S17,  50 
L.  ed.  288,  291,  se  Sup.  Ct.  Rep.  138; 
Heyman  v.  Southern  R.   Co.   supra. 

In  support  of  its  reliance  upon  the  Ken- 
tucky statute,  appellant  in  ito  answer  al- 
leged that  as  a  Kentucky  corporation  it  had 
covenanted  with  Kentucky  to  obey  the  Ken- 
tucky laws.  If,  OB  between  Kentucky  and 
appellant,  the  promise  was  meant  to  include 
void  statutes,  the  right  of  Indiana  citizens 
to  require  appellant  to  perform  fully  its 
duty  as  an  interstate  carrier  under  the 
laws  applicable  to  interstate  commerce 
could  not  be  thereby  altered  or  diminished. 
For  otherwise  appellant  would  be  endowing 
the  Kentucky  legislature  with  a  power  for- 
bidden it  by  the  Federal  Constitution. 

The  answer  attempted  a  further  jusUB- 
cation  on  the  ground  that  the  promulgation 
and  enforcement  of  appellant's  aforesaid 
circular  was  "in  the  exercise  of  ita  power 
as  a  common  carrier  to  make  reasonable 
rules  and  regulations  as  to  the  kind  of 
goods  and  commodities  which  it  would 
transport  and  carry  as  such  common  car- 
rier." Conceding  the  power  to  the  full 
extent  stated  in  the  numerous  authorities 
cited  by  appellant  (see  5  Am.  A  Eng.  Enc, 
Law,  2d  ed.  162,  as  illustrative),  we  Snd 
no  facts,  either  in  the  answer  or  the  bill, 
on  which  to  base  the  reasonableness  of  the 
promulgated  rule.  As  &  mere  transporta- 
tion problem  there  was  no  difference  be- 
tween carrying  a  case  of  beer  to  a  "wet" 
Kentucky  county  and  carrying  one  to  the 
adjoining  "dry"  county.  Appellant  did 
not  claim  that  it  was  not  equipped  or  did 
not  choose  to  carry  that  class  of  property. 
On  the  contrary  appellant's  general  prac- 
tice was  to  accept  such  traffic.  In  argu- 
ment it  was  suggested  that  a  good  reason 
for  making  the  difference  between  heer 
shipments  to  "wet"  and  to  "dry"  counties 
might  be  found  in  the  damage  to  its  busi- 
ness which  appellant  might  suffer  from 
fines,  costs,  withdrawal  of  patronage,  puni- 
tive regulations,  etc.,  it  it  should  fail  to 
obey  the  void  Kentucky  statute.  That  is 
speculation  for  which  we  find  no  warrant 
in  the  record.     The  bill  averred  that  the 
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'  far  as  it  affected  interatate  com- 
I  held  void  in  the  first  case  that 
arose,  and  that  all  the  railroads  in  Ken- 
tucky except  appellant  had  been  carrying 
beer  to  "dry"  counties  without  any  proae- 
cntions  being  instituted.  Tlie  answer  mere- 
ly stated  that  appellant  "would  render  it- 
self liable  to  prosecution."  Appellant  did 
not  even  allege  a  belief  that  proaecutions 
would  be  undertakeu,  much  less  that  they 
would  end  in  fines,  or  that  other  evil  con- 
sequences would  follow.  And  such  an  ap- 
prehension, if  speculation  is  to  be  indulged, 
would  probably  be  groundless,-  unless  ap- 
pellant should  voluntarily  go  beyond  its 
province  of  carrier  -and  make  itself  a  party 
to  illegal  sales  after  the  transportation 
was  ended, — a  thing  conceivable  in  "wet" 
as  well  as  in  "dry"  counties.  So  the 
reasonableness  of  the  rule  really  comes 
back  to  rest  on  appellant's  mere  desire  to 
carry  out  the  policy  exhibited  in  the  void, 
as  well  as  in  the  valid,  part  of  the  Ken- 
tucky statute.  While  this  may  be  not 
uncommendable  in  appellant  as  a  Kentucky 
corporation,  at  the  same  time  appellant 
as  an  interstate  carrier  should  not  over- 
look the  fact  that  the  paramount  congres- 
sional policy  stands  expressed  in  the  Wil- 
■on  act. 

The  decree  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  January  22,  1B12  (223  U. 
S.  70,  66  L.  ed.  365,  32  Sup.  Ct  Bep.  169). 


SOiriH  DAKOTA  STTFRKHB  OOCBT. 

SE  A.  SHERIN. 

(27  S.  D.  232.  130  N.  W.  781.) 

Attorney  —  disbarment  —  criminal 
charoe  —  necessity  of  criminal  pro- 
ceedings. 

1.  Disbarment  proceedings  should  not  he 
begun  against  an  attorney  for  a  crime  not 


connected  with  his  work  as  an  attorney,  un- 
til after  the  matter  has  been  disposed  of  by 
a,  proper  criminal  proceeding. 
Stune  —  Immoral  conduct  —  past  trans- 
action. 

2.  Immoral  conduct  is  no  ground  for  diS' 
barring  an  attorney  where  for  several  years 
after  it  occurred*  he  has  lived  an  exemplary 
life. 

Same  —  extortion  —  compelling  trans- 
fer of  property  bj  threats. 

3.  Threatening  a  man  who  had  deserted 
his  wife  and  was  living  in  adultery  with 
another  woman  in  another  state,  with  crim- 
inal prosecution  and  extradition  unless  he 
secured  the  release  of  on  attachment  of 
property  left  by  bim  in  the  stat«,  under 
a  note  which  he  had  given  bis  paramour, 
and  gave  his  wife  a  bill  of  sale,  and  paid 
her  the  stAn  of  money  to  which  she  was 
justly  entitled,  is  extortion  for  which  an 
attorney  may  be  disbarred,  where  the  stat- 
ute defines  extortion  as  obtaining  property 
from  another  with  his  consent,  induced  by 
the  wrongful  use  of  force  or  fear. 

On    Rehearing. 
ETldence  —  privilege  —  attorney's  let- 
ters to  bnaband. 

4.  The  privilege  accorded  communica- 
tions between  husband  and  wife  does  not 
extend  to  letters  written  by  the  wife's  at- 
torney, by  her  autboriiatiou,  to  the  hus- 


(HcCoy,  J.,  dissents.) 
(March   29,   1911.) 

PROCEEDINGS    for    disbarment    of    A. 
Sberin.    Decree  of  sUHpension  modified. 
The  facts  are  staled  in  the  opinion. 
Mr.  W.  A.  Morris  for  the  Court. 
Messrs.  Sherln  &  Sherln  and  Lee  Sto- 
ver for  respondent. 

Whiting,  J.,  delivered  the  opinion  of  the 

This  is  an  original  proceeding  brought 
in  this  court,  seeking  to  have  this  court 
strike  from  the  roll  of  its  bar  the  name 
of  A.  Sherin,  respondent.  The  accusation 
filed    herein   charged   the   respondent   with 


JVofe. — Extortion  or  robberv  as  affect- 
ed 7>v  right,  or  belief  in  right,  to 
property  sought  to  be  secured. 

Extortion. 
There  seems  to  be  an  irreconcilable  con- 
flict of  authority  as  to  whether  good  faith 
or  lack  of  corrupt  intent  is  good  defense  to 
a  charge  of  extortion,  though  as  pointed 
out  in  Re  Shehin,  such  conflict  may  in 
some  cases  be  due  to  a  difference  in  the 
wording  of  the  statutes  under  Which  the 
charge  is  brought. 

— threata. 


33e,  it  was  held  that  act  63  of  1694,  which 
provides  that  "any  person"  who  "shall 
threaten  to  kill,  .  .  .  with  int«nt  to 
extort  money,  .  .  .  shall  upon  convic- 
tion, he  imprisoned,"  etc..  aiinlies  to  cases 
where  the  taking  or  obtaining  is  under 
claim  of  right. 

Under  the  section  of  the  Penal  Code  mak- 
ing it  an  offense  for  one  to  send  to  another 
a  letter  threatening  to  accuse  him  of  a 
criminal  offense  with  a  view  of  extortini; 
money,  etc.,  one  would  be  guilty  thouffli 
there  is  a  just  debt  owing  by  the  party 
to  whom  the  letter  ie  sent.  Cohen  v.  State, 
37   Tex.  Crim,   Rep.  118,  38  S.  W.  1005. 

Compelling,  by  threats  of  violence,  pay- 
ment of  money  bona  fide  claimed  to  be  due. 


SI 
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Mab., 


(1)  proHcuting  certain  criminal  cases  and 

afterwards  appearing  for  the  defendanta 
in  tlie  same  oasea;  (2}  being  a.  person 
morally  unfit  to  be  a  member  of  the  bar 
of  this  court;  (3)  having  been  guilty  of 
the  crime  of  perjury;  and  (4)  having  been 
guilty  of  extortion  when  acting  aa  a  mem- 
ber of  the  bar  of  this  court.  The  respond- 
ent answered  the  acc^usations  herein,  and  a 
referee  was  appointed  to  try  the  issues  and 
report  the  evidence,  with  his  flndings  and 
concluaions  thereon,  to  this  court.  The 
issues  were  tried  before  such  referee,  and 
he  reported  to  this  court  the  evidence  offered 
and  received  before  him,  together  with  his 
findings  and  conclusions  thereon,  which 
findings  and  conclusions  were  all  in  favor 
of  respondent.     After  the. filing  Df  such  re- 


port, orders  to  show  cause  issued,  requiring, 
upon  the  one  hand,  the  prosecution  to  show 
why  the  report  of  the  referee  should  not 
be  in  all  things  conflrmed,  and,  upon  the 
other  hand,  the  respondent  to  show  cause  why 
such  report  should  not  be  set  aside  and  find- 
ings made  and  conclusions  rendered  against 
tbe  respondent.  A  hearing  was  had  upon 
such  orders  to  show  cause,  and  the  iDatter 
is  now  before  us  for  final  determination. 
It  is  claimed  by  the  respondent,  and  con- 
ceded hy  the  prosecution,  that  the  rule  laid 
down  in  Re  Elliott,  18  S.  U.  264,  100  N.  W. 
432,  is  the  settled  law  as  to  the  amount  of 
evidence  required  to  sustain  the  charges 
in  disbarment  proceedings,  which  rule  is 
that  the  charges  in  such  cases  must  be 
established  by  a  clear,   undoubted   prepon- 


is  within  the  meaning  of  the  section  of  the 
act  which  provides  for  the  punishment  of 
malicious  tlireats  with  intent  to  extort 
money  or  property,  or  with  intent  to  com- 
pel the  person  threatened  to  do  some  act 
against  nis  will.  State  v.  HoUyway,  41 
Iowa,  200,  20  Am.  Rep.  586. 

Nor  "mny  one  whose  property  has  been 
stolen  maliciously  threaten  to  accuse  one 
of   an   offense,   or  to  injure   his   person   or 

Property,  to  compel  him  to  compensate  him 
)r  the  property.  State  v.  Bruce,  24  Jle. 
71.  The  court  said  that  the  statute  does 
not  make  the  oFTerse  "to  consist  in  tlie  ef- 
fect which  the  threats  may  have  had  upon 
the  person,  or  in  the  fact  that  property 
was  thereby  obtained;  but  in  maliciously 
threatening  to  accuse  him  of  an  offense, 
or  to  injure  hii  person  or  property,  with  in- 
tent to  extort  money  or  pecuniary  advan- 
tage, or  with  intent  to  compel  him  to  do 
an  act  against  his  will." 

But,  on  the  other  hand,  it  has  been  held 
that  a  statute  against  sending  threatening 
letters  for  purpose  of  extorting  money  does 
not  extend  to  cases  where  the  purpose  is  to 
compel  pnyment  of  money  actually  due  and 
owing.  People  v.  Gri/Kn,  2  Barb.  427.  It 
was  said  that  "in  order  to  constitute  the 
offense  created  hy  this  statute  [which  is 
set  out  in  Re  ShgsinI,  the  letters  must  be 
sent,  etc.,  with  a  view  or  intent  to  extort 


the  moons  employed  to  obtain  it,  must  be 
wrongful  and  unlawful." 

And  in  State  v.  Hammond,  BO  Tnd.  80, 
41  Am.  Rep.  791,  it  was  held  that  a  threat 
to  prosecute  for  crime  if  a  debt  justly  due 
was  not  paid,  was  not  embraced  in  a  stat- 
ute which  provides  thnt  "whoever,  either 
verbally  or  by  any  letter  or  writing  or  any 
written  or  printed  communication,  demands 
of  any  person,  with  menaces  of  personal 
injury,  any  chattel,  money,  or  other  valu- 
able security;  or  whoever  accuses  or  threat- 
ens to  accuse,  or  knowingly  sends  or  deliv- 
ers any  letter  or  writing  or  any  written  or 
printed  communication,  with  or  without 
a  name  subscribed  thereto,  or  signed  with 
B  fictitious  name;  or  with  any  letter,  mark, 
40  L.R.A.(N.8.) 


or  designation,  accusing  or  threatening  to 
accuse  any  person  of  any  crime  punishable 
by  law,  or  of  any  immoral  conduct,  which, 

if  true,  would  tend  to  degrade  and  disgrace 
such  person,  or  in  any  way  to  subject  him 
to  the  ridicule  or  contempt  of  society;  or 
to  do  any  injury  to  the  person  or  property 
of  anyone,  with  intent  to  extort  or  gain 
from  such  person  any  chattel,  money,  or 
valuable  security,  or  any  pecuniary  advan- 
tage whatsoever;  or  with  any  intent  to 
compel  the  person  threatened  to  do  any  act 
against  his  will,  with  the  intent  aforesaid, — 
is  guilty  of  blackmailing,  and  shall,"  etc. 

And  BO  a  statute  providing  that  "whoever 
verbally  accuses  any  person  of  a  crime  pun- 
ishable by  law,  with  intent  to  extort  or  gain 
from  such  person  any  chattel,  money,  or 
valuable  security,  or  any  pecuniary  ad- 
vantage whatsoever,  shall  be.  etc.,"  should 
not  be  construed  as  covering  a  case  of  an 
owner  who  demands  from  an  offender  a 
reasonable  compensation  for  property  whicli 
he  has  taken  maliciously  and  criminally 
destroyed,  and  accompanies  his  demand 
with  a  threat  to  accuse  defendant  of  crime. 
where  the  accusation  threatened  was  not  to 
accuse  him  of  any  crime  contemplated  by 
the  criminal  statiites.  Marin  v.  State,  47 
Ohio  St.  556,  11  L.H.A.  658,  26  N.  E.  226. 

Nor  should  an  injured  party  who,  in  good 
faith,  makes  an  accusation  of  adultery 
against  another  to  obtain  satisfaction  for 
injury  really  believed  to  have  been  inflicted, 
he  found  guilty  of  extortion.  McMillen  v. 
State,  60  Ind.  216. 

Extortion  cannot  he  predicated  upon 
threats  to  do  certain  things  where  object 
is  to  compel  delivery  of  something  honest- 

g  believed   to  be  due  and   owing.     Ru  v. 
igblan,  4  Foet.  &,  F.  316. 

■^-taking  of  illegal  fees. 

In  State  v.  Pritchard,  107  N.  C.  921.  12 
S.  E.  50,  it  was  held  that  in  a  trial  of  an 
indictment  for  extortion  it  is  essential  to 
prove  that  fees  were  not  demanded  through 
any  mistake  of  law  or  fact. 

And  in  CutUr  v.  SUte,  36  N.  J.  L.  125, 
a  trial  of  an  indictment  against  a  justica 
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deranee  of  the  testimony.  In  tbe  considera- 
tion of  the  evideoee  we  have  recognized  and 
followed  the  above  rule. 

The  referee  finds,  and  it  is  unquestioned 
herein,  that  the  respondent  is  now,  and 
has  been  for  some  twenty-six  years  last 
past,  a  du]j  licensed  and  practising  at- 
torney at  law  in  the  courts  of  this  state, 
practising  first  at  Britton,  and  since  April, 
1869,  at  Watertown,  and  that  the  practice 
of  law  is  his  sole  occupation  and  means  of 
livelihood. 

The  referee  finds  the  evidence  insufficient 
to  sustain  the  charge  of  aiding  in  the  prose- 
cution of  criminal  cases  and  afterwards 
appearing  for  the  defendants  therein,  and 
the  said  referee  was  clearly  right  in  such 
finding. 

of  the  peace  for  extortion  for  talcing  fees 
to  which  he  was  not  entitled,  under  an  act 
which  declares  "that  no  justice  or  other  offi- 
cer ol  this  state  shall  receive  or  take  any 
fee  or  reward  td  execute  and  do  his  duty 
and  office  bnt  such  as  is  or  shall  be  allowed 
by  the  laws  of  this  state,  and  that  'if  any 
justice,  etc.,  shall  receive  or  take,  by  color 
of  his  office,  any  fee  or  reward  whatsoever, 
not  allowed  by  the  laws  of  this  state,  for 
doing  his  oCGce,  and  be  thereof  convicted,  he 
shall  be  punished,'  etc.,"  it  was  held  that  the 
defendant  had  the  right  to  prove  to 
jury  that  the  moneys  which  it  was  charged 
he  had  taken  extnrsively  were  received  by 
him  under  a  mistake  ss  to  his  legal  rights. 
It  was  said:  "In  morals  it  is  an  evil  mind 
which  makes  the  offense;  and  this,  as  a  gen- 
eral rule,  has  been  at  the  root  of  criminal 
law.  The  consequence  is  that  it  is  not  to 
be  intended  that  this  principle  is  discarded 
merely  on  account  of  the  generality  of 
statutory  language.  It  is  highly  reasonable 
to  presume  that  the  lawmakers  did  not 
intend  to  disgrace  or  to  punish  a  person 
who  should  do  an  act  under  the  belief  that 
it  was   lawful  to  do  it." 

And  also  in  Leeman  t.  State,  33  Ark. 
438,  37  Am.  Rep.  44,  it  was  held  that  as  a 
corrupt  intent  waa  lacking,  a  judge  of  the 

Erobcte  court  who  took  a  fee  unauthorized 
J  law,  under  the  belief  that  by  law  he  waa 
entitled  to  it,  waa  not  guilty  of  extortion 
under  a  statute  providing  that  "if  any  offi- 
cer shall  charge,  demand,  or  receive  any 
more  or  greater  fees  for  his  services  than 
are  allowed  by  law  .  .  .  shall  .  .  . 
be  subject  to  an  indictment  tor  extortion," 
citing  with  strong  approval.  Cutter  v.  State, 
36  N.  J.  L.  125.  In  this  case  the  provision 
of  the  act  allowing  this  fee  had  been  re- 
pealed, and  the  court  said  that  defendant 
might  honestly,  but  mistakenly,  have  l>e- 
lieved  that  it  "was  an  emolument  of  his 
office  of  which  be  could  not  be  deprived 
during  his  term;  and  though  his  ignorftnec 
of  the  repealing  act  or  of  its  effect  would 
not  alone  excuse  him,  there  would  be  want- 
ing, if  he  so  supposed,  that  bad  motive  or 
evil  intent  necessary  to  make  the  act  of 
demanding  or  taking  it  criminal." 
40  L.R,A.(N.S.) 


The  clisrge  of  perjury  related  to  a  matter 
not  connected  with  respondent's  profession- 
al duties;  it  being  charged  that,  when  a 
witness  upon  the  stand  in  a  criminal  cause 
en  trial  in  one  of  the  courts  in  this  state, 
the  respondent  testified  falsely  to  material 
matters  involved  in  such  cause.  The  evi- 
dence upon  this  charge  is  confticting,  and 
the  referee  was  justified  in  finding  with 
respondent  thereon.  In  passing  we  wish  to 
state  that,  while  courts  undoubtedly  liiive 
the  right  to  allow  disbarment  proceedings 
to  be  brought  when  based  upon  charges  of 
crimes  not  connected  with  the  accused's 
professional  duties  or  work,  j'et  such  pro- 
ceedings should  be  discoursged,  and  ordi- 
narily the  complainant  should  he  required 
to  first   submit   the  charges  in   a  criminal 

Rut  the  defense  of  ignorance  of  the  law. 
and  that  he  acted  in  perfect  good  faith,  and 
was  guilty  of  nothing  more  than  an  honest 
error  of  judgment,  was  said  not  to  be  good 
in  law,  in  Levar  v.  State,  103  Oa.  42,  20 
S.  E.  407,  where  it  was  held  that  a  constable 
who  collected  costs  on  a  peace  warrant  be- 
fore the  same  had  been  returned  to  the  su- 
perior court  and  acted  upon  by  the  pre- 
siding judge,  was  guilty  of  extortion  under 
the  Penal  Code,  in  that  he  unlawfully  tooit. 


does  not  in  this  kind  of  a  case,  as  in  soma 
others,  constitute  the  gist  of  the  offense. 
...  It  would  never  do  to  hold  that  ona 
who  commits  an  act  which  the  law  declares 
to  be  criminal  and  indictable  could  be  ex- 
cused upon  the  idea  that  he  honestly  and 
in  good  faith  misunderstood  or  misconstrued 
the  law.  .  .  .  Case  after  case  would 
arise,  and  instances  would  be  multiplied 
almost  without  limit,  where  persons  who 
had  committed  criminal  acts  would  escape 
on  the  ground  that  they  were  ignorant  of, 
or  did  not  understand  the  meaning  of,  tlio 
law  which  they  had  violated.  There  would 
be  no  end  to  such  defenses,  and  the  courts 
would  soon  find  it  impossible  to  efficiently 
enforce  the  criminal  statutes." 

That  one  honestly  believed  the  law  to  be 
that  he  could  charge  fees  is  no  defense  to 
an  indictment  against  a  mining  recorder, 
found  under  a  statute  providing  that  "min- 
ing recorders  are  allowed  the  same  fees  for 
recording  and  making  copies  of  records  in 
their  custody  as  are  allowed  by  law  for  the 
services  to  county  recorders,  .  .  .  and 
for  receiving  larger  fees  for  such  services 
than  those  herein  provided,  such  mining  re- 
corder shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  be  subject  to 
the  penalties,"  etc.  People  v.  Monk,  8  Utah, 
36,  28  Pac.  115. 

The  court  distinguished  those  cases  hold- 
ing good  faith  and  honest  belief  to  be  a 
good  defense  as  being  cases  where  the  act 
sought  to  be  punished  arose  through  a  mis- 
take of  fact,  rather  than  a  mistake  of  law. 

And  also  in  State  v.  Merritt,  6  Snced, 
67,   as   under   the   act  of   1856,   chap.   264, 
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proceeding.  In  the  future,  whenever  it 
sh&U  be  brought  to  the  attention  of  this 
court  that  charges  preferred  agaJQEt  an 
attorney  in  disbarment  proceedings  relate 
to  an  alleged  crime  not  connected  with  his 
work  as  an  attorney,  this  court,  except 
where  special  circumstances  may  be  shown 
justifying  different  action,  will  not  consider 
auch  charges  until  after  the  matter  boa 
been  diapoaed  of  under  a  proper  trimittal 
proceeding. 

Tlie  charge  of  immorality  unfitting  the 
respondent  to  be  a  member  of  the  bar  was, 
in  the  original  accusation,  based  u^n 
several  spec  ifi  cat  ions.  Prior  to  the  com- 
mencement of  the  trial,  the  prosecution 
asked  leave  to  amend  the  original  accusa- 
tions by  adding  thereto  four  other  specifi. 

which  prescribes  and  regulates  the  fees  of 
officers,  a  constable  is  entitled  to  no  fee  for 
levying  an  execution,  a  constable  who,  with- 
out right,  demanded  and  received  a  fee  for 
levying  an  execution,  was  he!d  guilty  of 
extortion  though,  as  the  court  said,  be  un- 
doubtedly honestly  believed  that  be  was  en- 
titled to  the  fee. 

And  in  SUte  v.  Critchett,  1  Lea,  271,  3 
Am.  Crim.  Rep.  S3,  it  was  said  that  it  was 
settled  in  State  v,  Merritt,  supra,  that  even  , 
an  honest  belief  that  an  officer  is' entitled  to ' 
A  fee  will  not  shield  him,  as  be  is  bound  to 
know  the  legal  fees  he  is  entitled  to. 

In  State  v.  Dickens,  2  N.  C.  (Hayw.)  40S, 
in  holding  that  a  belief  in  the  right  to  fees 
exacted  is  no  defense  in  a  trial  for  ex- 
tortion, it  was  said:  "Every  officer  is  bound 
to  know  what  the  law  is  upon  the  subject 
of  fees  to.  be  taken  by  himself, — he  cannot 
excuse  himself  from  taking  more  than  tlie 
legal  fee  by  saying  be  was  misled  by  the 
rates  published  or  by  the  advice  of  an  at- 
torney, nor  by  any  other  excuse  he  con 
make.  If  such  or  tlie  like  excuses  were  ad- 
mitted, it  would  hardly  ever  be  possible  to 
convict  an  officer  of  extortion, — he  might  al- 
ways contrive  to  ground  hie  conduct  on  mis- 
apprehension or  improper  advice."  And 
this  case  was  cited  with  approval  in  a  dis- 
senting opinion  to  State  v.  Pritchard,  107 
N.  C.  921,  12  S.  E.  60, 

In  Rex  v.  Seymour,  7  Mod.  383,  custom 
or  usage  was  held  to  be  no  defense  to  an 
information  for  extorting  iltegat  fees. 

But  in  Bespublica  v.  Hannum,  1  Yeates, 
71,  it  was  held  that  information  would  not 
be  granted  against  a  justice  of  the  peace 
for  extortion  and  oppression,  where  he  ha? 
taken  the  usual  fees,  though  i! legal,  and 
there  was  no  criminal  intention. 

In  Holt  V.  SUte,  —  Oa.  App.  — ,  74  8. 
E.  6S0,  a  deputy  sheriff  directed  to  arrest 
certain  persons  charged  with  crime,  with- 
out right,  accepted  a  cash  bond  for  their 
appearance,  under  the  belief  that  as  an 
omcer  he  had  the  right  to  accept  a  cash 
bond.  It  was  held  that,  as  the  evidence 
shoived  that  he  deposited  the  money  in  the 
bank  for  the  court,  and  never  had  claimed 
any  interest  in  it,  as  an  officer  or  otherwise, 
40  L.R.A.(N.S.) 


cations  setting  forth  acts  of  alleged  im- 
morality. One  of  these,  setting  forth  a 
matter  of  recent  date,  was  allowed,  and 
evidence  received  in  support  thereof.  The 
other  three  were  refused  by  the  referee, 
one  of  the  grounds  for  such  refusal  being 
that  the  alleged  misconduct  occurred  wo 
long  in  the  past  that  it  should  not  be  con- 
sidered at  this  time;  the  other  ground  for 
excluding  such  matter  we  need  not  con- 
sider, as  we  believe  the  above-mentioned 
ground  sufficient.  While  the  charges  made 
in  these  proposed  epeciflcutiona  were,  if 
true,  sufGcient  to  show  that  respondent  was, 
at  the  time  referred  to,  not  only  unfitted 
to  be  a  member  of  an  honorable  profession, 
but  absolutely  unfitted  for  the  society  ni 
respectable  people,  yet  it  is  and  should  be 

nor  used  the  money,  be  was  not  guilty  of  ex- 
tortion under  the  section  of  the  Penal  Code 
defining  extortion   as   "any   public   officer's 
.lawfully  taking  by  color  of  his  office,  from 


For  even  though  the  acceptance  of  the  cash 
bond  was  without  right,  yet  it  was  a  mis- 
take of  law,  and  though  not  an  excuse,  yet 
as  there  can  be  no  offense  except  there  be  a 
joint  union  or  operation  of  an  act  and  in- 
tent, the  act  of  an  officer  in  taking  a  cash 
bond,  though  not  authorized  by  law,  cer- 
tainly was  without  criminal  intent. 

And  80,  also,  in  actions  of  debt  to  recove; 
a  penalty  for  taking  illej^l  fees,  good  faith 
of  an  officer  in  demanding  and  receiving 
fees  in  excess  of  those  allowed  hy  law  for 
services  rendered  constitutes  no  defense. 
Cobbey  y,  Burks,  11  Neb.  1G7,  38  Am.  Rep. 
364,  8  N.  W.  388. 

And  also  in  Miller  v.  Lockwood,  17  Pa. 
248,  it  was  held  that  in  a  civil  action  for 
taking  illegal  fees,  an  officer  is  liable  though 
the  charge  was  made  by  mistake  and  with- 
out intention  to  extort. 

That  a  justice  of  the  peace  believed  that 
he  had  a  legal  right  to  charge  certain  fees 
which  were  excessive,  constitutes  no  defense 
to  an  action  to  recover  the  statutory  pen- 
alty under  a  statute  which  declares  "that 
the  fees  and  salaries  in  this  act  provided 
shall  be  all  the  compensation  by  law  al- 
lowed such  officers,  for  all  services  which 
they  are  required  to  or  by  law  can  perform 
as  such  officers.  Any  such  officers  who  shall 
receive  any  tee  or  reward  or  salary  not  spe- 
ciflcally  provided  for  hy  law  shall  be  liable," 
etc  Leggatt  v.  Prideaux,  IS  Mont.  205, 
SO  Am.  St.  Hep.  498.  40  Pac.  377.  The 
court  said,  "It  would  be  most  dangerous  i 
to  the  welfare  of  society  if  an  (^cer  elected 
to  administer  the  law  could  violate  it  to 
his  own  pecuniary  advantage,  and  escape 
the  consequences  of  his  act  by  pleading  ig- 
norance of  the  statute  he  had  violated." 

Custom  or  usage  in  the  taking  of  illegal 
fees  by  a  justice  of  peace  cannot  be  allowed 
against  law,  or  in  a  case  where  statute  is 
express.     Johonnet's    Case,    S    Dane,    Abr. 
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the  policy  of  the  law  to  forgive  one  hU 
errora  long  eince  put,  and  not  to  allow 
the  same  to  be  resurrected,  where  there  is 
nothing  to  show  but  that  for  seTeral  years 
after  such  wrongdoing  the  party  may  have 
lived  an  exemplary  life. 

We  come  now  to  the  remaining  accusa- 
tion, that  the  reBpondent,  while  acting  aa 
an  attorney  at  law  and  a  member  of  the 
bar  of  this  court,  had  been  guilty  of  the 
crime  of  extortion.  The  findings  of  the  ref- 
eree in  relation  to  this  charge  are  as  fol- 
,  lows,  omitting  from  them  the  full  name  of 
the   parties  therein   mentioned: 

"(10)  In  regard  to  specification  £,  be- 
ing the  chai^  of  extortion,  your  referee 
finds  that  the  said  A.  Sherin  wrote  and 
mailed  the  letters,  copies  of  which  are  set 

And  in  an  action  of  debt  under  the  statute 
1793,  chap.  41,  known  aa  the  fee  hill,  for 
extortion  for  demanding  and  receiving 
greater  fees  than  were  allowed  by  said 
statute,  it  was  held  that  the  practice  of 
other  officers  was  no  defense.  Lincoln  v, 
Shaw.  IT  Mass.  410;  Shattuck  v.  Woods,  1 
Pick.  17  J. 

Jn  an  action  to  recover  a  penalty  for  re- 
ceiving illegal  feea,  evidence  of  the  general 
practice  to  charge  auch  feea  should  he  es- 
eluded.     Henry  v.  Tilson,  17  Vt.  479. 

But  good  faith  and  an  honest  belief  that 
he  had  a  legal  right  to  charge  and  collect 
the  fees  he  did  was  held  a  good  defense  in 
an  action  for  a  penalty  in  Crawford  v.  Jos- 
lyn,  83  Vt,  361,  78  Atl.  108,  Ann.  Cas.  1312 
A,  428.  The  court  held  that  "knowingly," 
in  the  statute  providing  for  a  penalty  where 
one  "knowingly"  collects  illegal  fees,  should 
be  construed  to  mean  "intentionally." 

And  also  in  Haynes  v.  Hall,  37  Vt.  20,  an 
action  ogainat  a  sheriff  to  recover  for  charg- 
ing and  receiving  fees  not  enumerated  in  the 
statute,  it  was  held  that  he  was  not  liable, 
tiecause  there  was  no  illegal  intent,  as  he 
supposed  he  was  doing  only  what  he  had  a 
legal  right  to  do. 

And  so,  also,  an  officer  who  in  good  faith 
taxed  and  received  fees  for  20  milea  of 
travel  where  the  actual  diatance  waa  19 
miles,  should'  not  be  liable  to  a  penalty  im- 
posed for  exacting  illegal  feea,  where  there 
la  no  evidence  that  the  overcharge  was 
knowin)!:ly  made,  but,  on  the  contrary,  it 
was  evident  that  he  used  the  beat  means  at 
hand  for  obtaining  the  actual  distance 
traveled.  Weightman  v.  Jones,  73  Vt.  353, 
60  Atl.  1101. 

And  in  Millar  v.  Douglass,  42  Tex.  2SB,  it 
was  held  that  an  officer  must  knowingly 
demand  a  greater  sum  than  that  authorized 
by  statute,  to  incur  the  penalty  of  the  stat- 
ute, which  provides  that  "every  assessor 
and  collector,  or  his  deputy,  who  shall  ex- 
ercise or  be  guilty  of  any  extortion  or  wil- 
ful oppression  under  color  of  this  act,  or 
shall  knowingly  demand  other  or  greater 
sums  than  are  authorized  by  this  act,  etc., 
shall  be  liable  to  pay  a  sum  not  exceeding 
40  L.R.A.(N.S.) 


out  in  complaint,  to  Floyd  L.  C.  at  Great 
Felis,  Montana,  and  Wallace,  Idaho,  That 
at  the  time  the  said  letters  were  written 
the  said  Floyd  L,  C,  had  deserted  his  wife, 
Florence  C.,  and  his  cjiildren,  and  was  liv- 
ing at  Great  Falls,  Montana,  and  Wallace, 
Idaho,  and  that  his  relations  with  one  Rose 
S.  were  very  intimate  and  apparently  im- 
proper. That  an  action  was  begun  by  Mrs. 
(J.  against  Rose  S.  for  alienation  of  af- 
fection, and  that  a  judgment  obtained 
against  her  on  that  ground.  That  Mrs.  C- 
waa  living  in  Watertown,  South  Dakota, 
with  her  children,  and  part  of  the  time  in 
Wisconsin.  She  had  no  money  and  prop- 
erty for  her  support.  That  Mr.  Sherin  was 
her  attorney  and  started  a  divorce  suit  for 
her  against  her  husband,  which  waa  dropped 

double  the  amount  of  damages  occurring  to 
the  party  injured." 

And  see  also  Triplett  v,  Munter,  50  Cat. 
644,  where  it  was  held  that  an  officer  could 
not  be  removed  from  office  and  fined  for 
charging  feea  in  excess  of  those  which  ha 
was  entitled  to  charge,  where  it  waa  found 
"that  defendant  charged  and  collected  said 
illegal  fees  under  an  honest  conviction  that 
he  was  legally  entitled  thereto,"  as  it  was 
not  intended  to  punish  an  ofllccr,  by  removal 
and  fine,  for  mere  error  in  judgment  in  the 
honest  discharge  of  his  duties, 

— question  for  jury. 

In  Vogel  V.  Brown,  201  Mass.  201,  87  N. 
E.  686,  it  was  held  that  whether  a  justice 
of  the  peace  was  acting  wilfully  and  cor- 
ruptly in  exacting  illegal  fees  in  solemniz- 
ing marriages  under  the  circumstances  dis- 
closed by  an  agreed  statement  was  a  ques- 
tion of  fact  for  the  judge  who  tried  the 
cose  without  a  jury. 

In  People  v.  Wholey,  8  Cow.  661,  a  trial 
of  an  indictment  for  extortion  ss  justice  of 
the  peace,  it  was  held  that  the  motives  of 
the  justice,  whether  corrupt  or  whether  he 
acted  through  a  mistake  of  law,  were  a 
proper  question  for  the  jury. 

Bobbery. 

This  note  does  not  include  cases  where 
one  used  force  to  compel  payment  of  a  debt; 
for  such  cases,  see  note  in  10  L.R,A.(N.S.) 
746.  The  inquiry  here  is  simply  whether 
one  is  giiilty  of  robbery  under  such  cir- 
cumstances; and  the  question  whether  ha 
is  guilty  of  another  offense,  e,  g.,  assault, 
is  not  within  the  scope  of  the  note. 

One  is  not  guilty  of  robbery  who  takes 
his  own  property  from  another,  though  by 
violence.  Barnes  v.  State,  9  Tex.  App,  1B8; 
Smedly  v.  State,  30  Tex.  214  (obiter)  ;  Hig- 
gins  V.  State,  —  Tex.  App.  — ,  18  S.  W.  603; 
People  V.  Vice,  21  Cal.  344. 

And  the  same  principle  waa  upheld  in 
Triplett  v.  Com.  122  Ky.  35,  91  8.  W.  281, 
where  it  was  held  that  one  who  took  from 
the  court's  receiver  property  which  had  been 
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afterwards  when  her  hmband  returned  to 
her.  TlMit  Mr.  C.  had  giTen  Rom  B.  a 
note  and  slie  bad  auigned  it  to  her  aunt, 
Mrs.  8.  Mrs.  S.  had  sued  on  the  note  and 
attaclied  the  furniture  and  flrtures  in  the 
restaurant  left  bj  Mr.  C.  That  Mrs.  C. 
had  made  a  claim  for  this  property  as  her 
exemptions  for  hersell  and  children.  These 
letters  were  written  by  Hr.  Sberia  as  the 
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S.ilty   of   robbery,   in   the   absence   of 
nee  of  felonious  intent. 

In  Gant  v.  State,  IIS  Ga^  205,  41  S.  E. 
698,  it  was  held  that  a  charge  tliat  it  is  not 
robbery  for  a  loser  at  cards  to  compel  the 
winner,  by  force  and  violence,  to  return 
the  money,  was  correct. 

And  in  Bikes  t.  Com.  17  Ky.  L.  Hep.  13S3, 
34  8.  W.  eOZ,  and  Thompson  v.  Com.  13 
Ky.  L.  Rep.  816,  18  S.  W.  1022,  it  waa 
held  that,  as  under  statute  money  won  at 
{(ambling  does  not  pass  to  the  winner,  the 
loser  in  «uch  game  was  not  guilty  of  robbery 
in  compelling  the  winner,  at  point  of  re- 
Tolver,  to  return  money  lost. 

So,  a  bona  fide  belief  in  right  to  property 
taken  is  a  good  defense  to  an  indictment  for 

Thus,  there  can  be  no  robbery  where  one 
takes  property  under  the  bona  flde  belief 
that  it  ia  his  own.  State  v.  Wasson,  120 
Iowa,  320,  101  N.  W.  1125;  Glenn  v.  State, 
49  Tex.  Crim.  Rep.  349,  B2  8.  W,  806,  13 
Ann.  Cas.  774;  State  v.  Woodward,  131  Mo. 
sen,  33  S.  W.  14;  State  v.  Smith,  174  Mo. 
686,  74  8.  W.  624,  14  Am.  Crim.  Rep,  816; 
State  T.  McLain,  lEB  Mo.  349,  60  S.  W.  736; 
State  V.  Fordham,  13  N.  D.  494,  101  N.  W. 
888;  State  v.  O'Connor,  106  Mo.  121,  16  8. 
W.  610. 

And  BO  in  Triplett  v.  Com.  122  Ky.  35,  91 
8.  W.  281,  it  was  held  that  one  from  whom 
cattle  had  been  taken  under  a  process,  who 
took  same  from  court's  receiver  und^r  the 
belief  that  he  had  a  right  to  them,  was  not 
guilty  of  robbery. 

And  also  one  who  having  set  wires  which, 
with  the  game  caught,  were,  under  statute, 
seized  by  the  gamekeeper  for  the  use  of  the 
lord  of  the  manor,  forcibly  recovers  them 
under  a  bona  fide  inipresBion  that  they  were 
his  property,  is  not  guilty  of  robbery.  Kex 
V.  Hall,  3  Car.  &  P.  409. 

And  in  Brown  v.  State,  28  Ark.  126,  where 
the  evidcnre  gliowed  that  there  was  a  dis- 
pute as  to  ownersliip  of  property  taken,  it 
was  held  error  to  refuse  an  instruction  in 
effect  that  if  defendant  took  the  property 
under  the  bona  fide  opinion  that  the  prop- 
erty was. his  own,  he  was  not  guilty  of  rob- 
in' People  T.  Hughes.  11  Utah,  100,  39 
Pac..492,  a  trial  of  an  indictment  against 
one  who,  having  lost  money  at  gambling, 
took  the  money  at  the  point  of  a  revolver 
from  the  table  and  also  from  one  in  charge 
of  the  game,  it  was  held  error  to  refuse  an 
instruction  "that  it  they  should  find  that 
the  defendant  acted  under  a  bona  fide  im- 
pression and  honest  belief  that  the  money 
40  L.R.A.(N.S.) 


attorney  for  Mrs.  C,  at  her  request.  Th«y 
were  answered  by  Mr.  C.  direct  to  .bis  wife, 
except  the  one  he  wrote  to  Sherin,  which  ia 
in  evidence.  The  statements  made  in  the 
letters  are  true.  Mr.  Sherin  gained  nothing 
personally  by  the  writing  of  these  letters, 
and  he  did  not  expect  to.  The  bill  of  sale 
was  delivered  by  Mr.  C.  to  Mrs.  C,  but  the 
releaae    was    not    obtained    from    Mrs.    8. 

taken  was  his  own,  and  that  he  had  a  right 
to  it,  they  render  a  verdict  of  not  guilty. 

In  Driscoll  v.  People,  47  Mich.  413,  11  N. 
W.  221,  it  was  said  that  the  claim  of  good 
faith  in  one's  forcibly  taking  from  another 
property  claimed  to  have  been  taken  with- 
out warrant  depends  upon  whether  he  meant 
to  get  back  what  he  believed  to  be  hia  own. 

But  in  Black  v.  SUte,  3  Yerg.  688,  a  pros- 
ecution for  entering  a  dwelling  and  forcibly 
taking  property  from  the  possession  of  one 
therein,  it  was  said:  "Men  are  not  permit- 
ted to  redress  tlieir  own  wrongs,  or  to  re- 
store themselves  to  lost  rights  at  their 
own  will  and  pleasure.  ,  .  ,  The  nroc- 
esB  of  the  law  and  courts  are  open  to  them, 
and  to  these  resort  must  be  had,  not  to  forea 
and  acts  of  violence." 

In  Blain  v.  SUte,  34  Tex.  Crim.  Rep.  443, 
31  8.  W.  ses,  the  defense  that  property 
taken  was  money  won  at  gambling  was  held 
not  good  on  the  trial  of  an  indictment  for 
robbery;  especially  so  where  the  money  has 
voluntarily  been  paid  over  under  the  rules 
of  the  game-  It  was  said  that  as  in  such 
case,  in  a  civil  suit,  the  law  would  leave 
the  parties  in  statu  ^uo,  it  would  not  in  a 
criminal  charge  recognize  a  retaking  of 
property  which  involved  all  the  elements  of 
a  premeditated  robbery. 

And  in  Carroll  v,  8tate,  42  Tex.  Crim. 
Rep.  30,  G7  S.  W.  09,  where  one,  claiming  be 
had  been  swindled  in  a  game  of  cards,  be- 
lieved that  he  had  the  right  to  forcibly  re- 
take the  money  voluntarily  paid  over  ta 
winner,  a  conviction  of  robbery  was  sus- 
tained, following  the  decision  in  Blain  v. 
State,  supra. 

But  in  Carr  v.  State,  65  Tex.  Crim.  Rep. 
352.  316  S.  W.  591,  where  the  facts  were 
that  defendant  and  prosecuting  witness  were 
engaged  in  a  game  of  cards,  and  it  was 
sharply  controverted  as  to  who  was  entitled 
to  the  money,  and  defendant  forced  prose- 
cuting witness,  by  duress  and  threats,  to 
turn  the  money  over  to  him,  it  was  held 
that  because  of  the  peculiar  facts  of  the 
caee  the  question  should  have  been  perti- 
nently presented  to  the  jury  as  to  whether 
or  not  the  defendant  had  any  fraudulent 
intent,  or  that  he  honestly  believed  the 
money  had  been  fairly  and  properly  won 
and  belonged  to  him.  The  court,  however, 
said  that  a  claim  of  ownership  is  not  al- 
ways or  necessarily  a  defense  in  cases  of 
robbery. 

And  see  Re  Lewis,  63  Fed.  159,  where  it 
was  held  that  one  who  participates  in  a 
search  of  premises  and  seizure  under  a 
warrant  technically  insufficient  is  not  guilty 
of  robbery.  J,  H,  B. 
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There  were  sufficient  grounds  to  believe 
that  -Mr.  C.  waa  living  in  open  adultery 
with  Rose  S.  at  the  time.  The  motive  for 
writing  the  letters  on  the  part  of  A.  Sherin 
wai  good.  Mr.  C.  afterward*  returned  to 
Watertown,  South  Dakota,  and  his  family, 
and  all  suitH  were  dismiued. 

"(11)  Your  referee  tiudB  that  the  tetters 
■et  out  in  the  complaint  were  uot  sent 
with  intent  to  extort  any  money  or  other 
property  from  Floyd  C." 

The  evidence  Bubmitted  fally  supports 
finding  No,  10 ;  and,  as  we  view  this 
matter,  there  is  nothing  before  us  but  a 
question  of  law,  because,  as  it  appears  to 
us  beyond  all  possible  question  of  doubt, 
the  referee  was  wrong  in  finding  No.  11, 
as  it  fully  and  clearly  appears  that  the 
respondent  did  write  and  send  the  letters 
in  question  with  an  intent  then  and  there 
upon  his  part  to  obtain  money  and  other 
property  from  the  party  to  whom  such  let- 
ters were  addressed  and  from  the  para- 
mour of  such  party ;  the  only  question  be- 
ing whether,  under  the  undisputed  facts, 
the  obtaining  of  money  through  the  means 
used  would  be  extortion.  It  will  Le  un- 
necessary to  reproduce  the  letters  in  full, 
but  the  following  parts  of  two  of  the  let- 
ters show  all  that  is  material  herein.  We 
have  omitted  the  eurname  of  the  parties 
mentioned  in  such  letters: 

Office  of  A.  Sherin,  City  Attorney,  Water- 
town,  S.  D. 
Watertown,  8.  D.,  Aug.  28/ 1907. 
Mr.  Floyd  L.  C, 

Great  Falls,  Mont 
Dear  Sir:  — 

I  inclose  you  some  papers  that  we 
want  you  to  sign  and  return  here  at 
onee.  I  have  been  looking  after  the  busi- 
ness for  your  wife  since  you  left,  and  we 
have  known  tiiat  Rose  S.  was  with  you  for 
some  time  at  Great  Falls.  We  know  just 
how  you  were  living  and  all  about  it;  we 
know  you  were  about  to  leave  Great  Falls, 
but  until  you  settle  things  with  your  wife 
vnu  can't  leave.  The  officers  there  are 
inatructeS  to  arrest  both  of  you,  if  either 
of  you  attempt  to  leave  until  we  are  ready. 
Not  only  did  we  get  this  information  frnin 
officers  and  others  there,  hut  Rose  S.  wro*" 
your  wife  a  letter  a  few  weeks  ajto  and  told 
the  whole  story  herself.  She  said  you  were 
passing  her  as  your  sister-in-law,  .but  that 
you  and  she  roomed  together  and  worked 
together.  She  wrote  the  letter  in  an  at- 
tempted disguised  hand,  but  as  we  had 
other  letters  of  hers  the  attempt  to  disguise 
was  a  bad  one,  tt'e  sTibmitfed  the  Icttprs 
to  experts  and  they  are  ready  to  swear  she 
wrote  the  letters.  T  then  sent  the  letters 
to  Great  Falls  and  bad  them  investigated 
40  L.R.A.{N.S.) 
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there,  and  had  them  returned  with  the  in- 
formation that  she  alone  wrote  the  letter. 
It  was  evidently  done  with  the  purpose  of 
making  your  wife  mad,  so  she  would  get 
a  divorce  from  you  and  she  would  liave  you. 
It  was  a  bold  move  on  her  part,  and  she 
must  have  thought  your  wife  rather  green. 
.  .  .  What  I  want  is  this  bill  of  sale 
from  yon,  and' then  I  want  Rose  3.  to  sign 
this  other  paper  to  drop  these  suits  and  let 
your  wife  have  the  property.  If  tJiis  is 
not  done,  ibis  whole  business  will  be 
dragged  into  court  and  everything  exposed- 
George  C.  is  the  attorney  for  Mrs.  S.  and 
he  wants  to  keep  it  going.  In  addition 
to  this  notice  that  Rose  will  sign,  she  wants 
to  write  to  her  mother  to  drop  these  suits 
and  turn  the  property  over.  If  she  don't 
we  will  bring  you  and  she  back  here  with 
warrants  under  a  criminal  charge  and  face 
these  letters  she  has  written,  all  right. 
If  you  will  sign  this  bill  of  sale  and  she 
signs  the  other  paper,  and  you  send  your 
wife  «]00,  we  will  let  the  matter  go,  and 
you  and  she  can  go  on  if  you  want  to,  but 
you  will  not  leave  Great  Falls  until  you 
do,  as  the  officers  there  are  on  your  tracks 
awaiting  a  wire  from  us  any  minute.  When 
this  is  done  you  had  better  shake  that 
woman  and  go  to  work  some  place,  and 
your  wife  will  join  you  if  you  will  treat  her 
right.  She  can  make  trouble  for  both  of 
you  any  time  she  wante  to,  but  she  says 
she  wilt  let  it  go  if  you  comply  with  these 
requests.  I  have  had  a  number  of  letters 
from  different  people  there  during  the  past 
few  weeks,  and  know  every  move  you  peo- 
ple make.  Trusting  that  we  will  hear  from 
you  without  delay  and  that  these  papers 
will  he  signed  and  Ihat  you  will  send  your 
wife  pome  money  I  remain. 

Yours  truly. 


Office  of  A.  Sherin,  City  Attorney,  Water-  . 
town,  B.  D. 
Watertown,  8.  D.,  November  7,  1907. 
Mr.  Floyd  L.  C, 

Wallace,  Idaho. 
Dear  Sir:— 

.  .  ,  Your  wife  has  just  been  in  here, 
and  when  she  heard  what  bad  been  going 
on  and  that  you  were  still  keeping  Rose 
posted  on  everything  that  was  said  and 
done,  and  she  was  sending  it  to  her  mother, 
she  said  that  she  would  now  insist  on  the 
paper  being  sent  her  from  Rose  S.  and 
you,  to  have  these  goods  turn  pi!  over  to 
her  at  once,  and  if  this  is  not  diine  within 
ten  days  she  will  swear  out  a  warrant  for 
both  of  you  nnd  send  out  there  after  you. 
Now,  Floyd,  I  don't  want  to  see  you  get 
into  any  trouble,  hut  you  have  not  used 
your  wife  right,  and  unless  you  send  that 
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paper  from  Rose  S.  to  have  these  goods 
turned  over  at  once,  there  will  oertsbl; 
be  a  warrant  sent  out  there  after  both  of 
you.  .  .  .  Mow,  to  Have  any  trouble, 
you  Bend  me  a  paper  from  Rose  S.,  and  have 
iier  write  to  ber  mother  a  letter  authoriz- 
ing her  to  turn  over  that  property  to  your 
wife,  or  else  you  and  she  will  hear  from 
us  in  another  way.  There' is  not  enough 
property  to  fight  about,  and  it  it  goeB 
through  court  Mrs.  S.  will  not  get  enough 
out  of  it  to  be  of  any  use  to  her,  as  it  will 
be  all  eat  up  id  attorney's  fees.  Now,  don't 
delay  in  this  matter,  but  attend  to  it  at 
once.  We  know  where  Bbse  is  and  all 
about  what  is  going  on  out  there,  and  will 
insist  upon  something  being  done  within 
ten  days,  or  else  there  will  be  trouble. 
YourB  truly, 
A.  Sherin. 

The  respondent  in  his  brief,  among  other 
statements,  uses  the  following  language; 
"What  attorney  would  not  make  such  an 
effort  to  get  a  little  property  for  »  desert- 
ea  woman  and  two  little  children  T  He 
would  not  be  doing  his  duty  to  his  client 
if  he  did  not  use  every  effort  and  every 
persuasion  to  get  something  for  her  and 
her  children.  .  .  .  There  was  do  pro- 
fessional ethics  violated  in  the  writing  of 
these  letters.  In  fact,  any  person  who 
knows  all  the  facta  and  circumstances  con- 
nected with  this  outrageous  affair  would 
not  think  that  the  defendant  went  far 
enough  to  recover  wliat  belonged  to  the  wife. 
There  is  nothing  in  that  charge  upon  which 
any  attorney  should  be  disbarred."  We 
are  unable  to  agree  with  counsel  in  the 
above  statement.  This  court  cannot  set 
the  seat  of  its  approval  upon  the  methods 
used  by  respondent,  no  matter  how  just 
his  motives,  nor  whether  the  statutes  have 
made  such  methods  criminal.  The  very 
least  that  can  be  said  in  relation  to  an 
oHicer  of  the  court  resorting  to  such  means 
to  gain  an  end  is  that  it  is  grossly  unpro- 
fessional, and  such  as  calls  for  severe  cen- 
sure from  the  courts.  In  Hackett  v.  King. 
0  Allen,  E8,  it  was  decided  that,  though 
a  person  was  arrested  under  a  legal  war- 
rant, and  by  a  proper  officer,  yet,  if  one 
of  the  objects  of  the  arrest  was  to  extort 
money,  or  enforce  the  settlement  of  a  civil 
claim,  such  arrest  is  a  false  imprisonment 
by  all  who  have  directly  or  indirectly  pro- 
cured the  same  or  participated  therein  for 
any  such  purposes;  and  a  release  and  con- 
veyance of  property  obtained  by  means  of 
such  arrest  is  void.  In  Taylor  v.  Jaques, 
lOG  Mass.  S!)4.  the  court,  in  speaking  of  n 
certain  instruction  given  by  the  lower  court, 
said:  "Wp  do  not  concur  in  that  view  of 
the  law.  If  be  bad  embeziled  their  (undn, 
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they  had  a  right  to  have  him  prosecuted. 
If  he  owed  them  a  debt,  they  had  a  right 
to  accept  security  for  it.     But  they  would 

have  no  right  to  make  use  of  criminal  pro- 
cess for  the  collection  of  a  debt.  An  arrest, 
even  upon  a  legal  warrant,  and  upon  a 
criminal  charge,  to  compel  the  payment 
of  a  mere  debt,  would  be  a  misuse  of  legal 
process;  and  the  threat  of  such  an  arrest 
may  constitute  unlawful  duress."  And  if 
the  acts  were  criminal,  it  certainly  muat 
be  conceded  that  it  was  a  most  serious 
breach  of  "professional  ethics"  for  an  offloer 
of  a  court,  acting  as  such  officer,  to  wilfully 
violate  the  criminal  laws  of  his  country- 
Section  633  of  the  Revised  Penal  Code 
of  tnis  state  reads  as  follows:  "Extortion 
is  the  obtaining  of  property  from  anotber 
with  his  consent,  induced  by  a  wrongful  use 
of  force  or  fear,  or  under  color  of  official 
right."  Section  S34  of  such  Code  reads  in 
part  as  follows:  "Fear  such  as  will  con- 
stitute extortion  may  be  induced  by  a 
threat  either  (2)  to  accuse  him  or  any 
relative  or  member  of  his  family  of  any 
crime;  (4)  to  expose  any  secret  affecting 
him  or  them."  Section  638  of  such  Code 
reads  as  follows:  "Every  person  who,  with 
intent  to  extort  any  money  or  other  prop- 
erty from  another,  sends  to  any  person  any 
letter  or  other  writing,  whether  subscribed 
or  not,  expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  as  is  specified 
in  S  G34,  is  punishable  in  the  same  manner 
as  if  such  money  or  property  were  actually 
obtained  by  means  of  such  threat."  Section 
190  of  such  Code  reads  as  follows:  "Every 
person  who,  having  knowledge  of  the  actual 
commission  of  a  crime  or  violation  of  stat- 
ute, takes  any  money  or  property  of  an- 
other, or  any  gratuity  or  reward,  or  any 
engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  im- 
plied, to  compound  or  conceal  such  crime 
or  violation  of  statute,  or  to  abstain  from 
any  prosecution  therefor,  or  to  withhold 
any  evidence  thereof,  is  punishable  as  fol- 

To  our  minds  the  evidence  proves  beyond 
all  possible  doubt  that  the  resporfdent,  act- 
ing as  an  attorney  at  law,  wrote  the  let- 
ters in  question  with  an  intent  to,  and 
hoping  thereby  to,  obtain  both  money  and 
other  personal  property  from  said  C.  and 
his  paramour.  It  clearly  appears  to  us  that 
the  respondent  hoped  and  trusted  that  ttie 
threats  contained  in  such  letters  would 
induce  in  the  minds  of  such  parties  such 
fear  as  would  result  in  their  complying 
with  the  demands  of  such  letters.  This 
fear  it  was  sought  to  induce  by  these 
threats  was  the  fear  of  being  arrested  and 
nrosecuted  for  the  commission  of  crime, 
it  might  be  claimed  on  the  part  of  the  re- 
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Bpondeut  that,  irhere  the  motire  wm  to 
obtain  money  or  property  which  juatly  be- 
longed to  his  client.  It  would  not  be  extor- 
tion, because  in  that  case  there  was  no 
"wrongful  use  of  force  or  fear."  The  word 
"wrongful,"  a«  used  in  this  statute,  hai 
no  relerence  whatever  to  the  question  of 
the  justneaa  of  the  ultimate  result  Ao\ii' 
but  relates  solely  to  the  methods  used  to 
obtain  such  result.  Furthermore,  it  is 
tainly  clearly  implied  from  the  language 
of  these  letters  that,  if  the  demands  therein 
contained  were  complied  with,  no  prosecu- 
tions of  tne  crimes  of  which  the  parties 
might  have  been  guilty  would  follow; 
in  other  words,  the  writer  of  these  letters 
impliedly  offered  to  compound  all  the 
crimes  of  which  these  parties  might  have 
been  guilty.  Offering  to  compound  crimei 
is  certainly  a  wrongful  appeal  to  one'i 
fears.  As  was  said  in  Eadie  t.  Slimmoo 
26  N.  Y.  12,  82  Am.  Dec.  305:  "Eithei 
the  accusation  which  the  defendant  brought 
against  Kadie  was  entirely  unfounded,  or 
he  was  seeking  to  compromise  a  criminal 
offense.  If  he  knew  that  a  crime  had  been 
committed  by  Eadie,  he  had  no  right  to 
compromise  it  in  this  way." 

From  the  findings  of  the  referee,  it  might 
be  inferred  that  he  considered  It  material 
that  the  respondent  herein  was  not  seeking 
to  obtain  this  property  for  himself  and 
would  not  be  benefited  by  the  obtaining 
of  same.  That  certainly  is  absolutely 
immaterial.  If,  aa  claimed  by  the  respond- 
ent himself,  these  letters  were  written  by 
him  with  the  full  knowledge  of  his  client, 
the  respondent,  in  assisting  her,  by  advising 
and  writing  tbe  letters  to  carry  out  the 
scheme,  rendered  himself  jointly  guilty  with 
her  of  the  crime  of  extortion,  if,  under  such 
facts,  she  would  be  guilty.  It  might  be 
claimed  that,  inasmuch  as  the  charges  con- 
tained in  such  letters  we^e  true,  no  crime 
was  committed  by  respondent.  The  offense 
before  us  lies,  not  in  making  tbe  charges 
of  wronjjdoing  upon  the  part  of  C.  and 
his  paramour,  but  in  making  threats  of 
prosecution  based  upon  such  charges.  The 
fact  that  they  were  guilty  of  the  crimes 
charged  would  not  render  the  writing  of 
the  letters  less  criminal.  The  state  of 
California  has  identically  the  same  statutes 
in  relation  to  extortion  as  gS  633,  634,  and 
638  quoted  above,  and,  in  the  case  of  Mor- 
rill T.  Nightingale,  93  Ca1.  4S2,  27  Am. 
St.  Rep.  207,  28  Pac.  106S,  in  discussing 
the  question  as  to  whether  or  not  tbe  truth- 
fulness  of  the  charges  made  by  the  defend- 
ant was  a  defense  to  the  charge  of  extor- 
tion, the  court  said:  "Under  that  kind  of 
menace  which  consists  in  a  threat  of  injury 
to  the  character  of  a  person,  it  is  entirely 
Immaterial  whether  such  person  is  guilty 
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or  innocent  of 'the  crime  to  be  charged. 
It  certainly  would  be  no  defense  to  the 
-accusation  of  extortion  that  the  charges 
or  publications  threatened  to  be  made  by 
the  defendant,  and  by  which  he  obtained 
valuable  property,  were  true.  The  truth 
or  falsity  of  these  matters  forms  no  element 
in  estabtishing  the  guilt  or  innocence  of 
a  defendant  charged  with  extortion."  See 
also  People  v.  Choynski,  9S  Cal.  640,  30 
Pac.  7B1. 

It  is  therefore  clear  to  this  court  that 
finding  No.  11  should  be  set  aside,  and  that 
in  lieu  thereof  this  court  must  find  that  tbe 
letters  in  question  were  written  with  intent 
to  extort  money  and  other  property  from 
said  Floyd  L.  C.  and  Rose  B.,  unless  tbe 
obtaining  of  this  particular  property  and 
particular  money  would  not  constitute  ex- 
tortion, owing  to  the  fact  that,  for  all  that 
appears  herein,  the  property  rightfully  be- 
longed to  respondent's  client,  and  the  (lOD 
was  juatly  due  her  from  her  husband.  For 
the  purposes  of  this  cause  it  must  be  pre- 
sumed that  the  wife  was  justly  entitled  to 
tbe  property  and  money. 

This  presents  to  us  squarely  a  question 
upon  which  there  seems,  at  first  glance,  to 
be  an  un reconcilable  conflict  of  authority. 
One  line  of  decisions,  commencing  with  Peo- 
ple V.  Griffin,  2  Barb.  42T,  holds  that,  in 
order  for  the  taking  of  property  to  amount 
to  extortion,  it  must  be  property  to  the 
possession  of  which  the  taker  did  not  make 
an  honest  claim  of  right  i  and  this  court 
also  held  that  an  attempt  to  collect  what 
tbe  party  believed  to  be  an  honest  debt 
could  not  be  held  to  be  done  with  an  "in- 
tent to  extort."  This  case  is  followed  in 
State  V.  Hammond,  80  Ind.  BO,  41  Am.  Kep. 
701;  McJlillsn  V.  State,  60  Jnd.  216;  Mann 
V.  State,  47  Ohio  St.  S66,  11  L.K.A.  656, 
26  N.  E.  226.  Owing  to  difference  in  the 
wording  of  the  statutes  of  the  above  states 
from  that  of  this  state,  we  think  these 
cases  are  of  little  weight  as  authority. 
Moreover,  we  believe  that  the  courts  of 
Indiana  and  Ohio  overlooked  a  material 
difference  between  their  statute  and  that  of 
New  York.  The  New  York  statute  before 
the  court  in  the  Griffin  Case  provided; 
"Every  person  who  shall  knowingly  send 
or  deliver,  or  shall  make,  and  for  the  pur- 
pose of  being  delivered  or  sent,  shall  part  ■ 
with  the  possession  of,  any  letter  or  writing, 
with  or  without  a  name  subscribed  thereto, 
or  signed  with  a  fictitious  name,  or  with 
any  letter,  mark,  or  other  designation, 
threatening  therein  to  accuse  any  person 
of  any  crime,  or  to  do  any  injury  to  the 
person  or  property  of  anyone,  with  a  view 
or  intent  to  extort  or  gain  any  money  or 
property  of  any  description,  belonging  to 
another,  shall,  upon  conviction,  be  adjudged 
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guilty  of  Ro  attempt  to  Tob,  and  ahall  be 
punished  by  imprisonment  in  a  state's 
prison  not  exceeding  five  years.'!  It  will 
be  noted:  (1)  That  the  intent  is  to  "ex- 
tort or  gain;"  (Z)  "property  belonging  to 
another;"  and  (3)  the  offense  is  designated 
an  "attempt  to  rob."  Under  a  statute  bo 
worded  there  certainly  was  reason  to  hold 
that  the  word  "extort"  was  used  with  a 
restricted  meaning.  Section  287  of  the 
Rev,  Penal  Code  of  Soufb  Dakota  states: 
"Bobbery  is  the  wrongful  taking  of  per- 
sonal property  in  the  possesaioti  of  another, 
from  his  person  or  immediate  presence,  and 
against  bis  wiil,  accomplished  by  roeans  of 
lorce  or  fear,"  and  it  b  UDiraTsally  held 
tbat  robbery  is  forcible  larceny.  It  is  thus 
seen  that  in  robbery  there  must  always  be 
not  only  the  force  or  fear,  but  there  must 
be  a  larcenous  or  wrongful  taking.  It  thus 
follows  that  under  the  New  Yot\i  statute 
it  clearly  appeared  that,  in  order  for  there 
to  be  an  offense,  the  attempted  taking  of 
the  property,  as  well  as  the  means  resorted 
to  to  achieve  such  taking,  must  be  wrong- 
ful. It  is  universally  held  that  there  can 
be  no  robbery  by  a  peraon  of  his  own  prop- 
erty to  which  he  is  lawfully  entitled  to  pos- 
session; it  is  held  by  the  great  weight  of 
authority  that  there  can  be  no  robbery  of 
goods  to  the  poeseeBion  of  which  the  taker 
honestly  believes  himself  entitled;  and  the 
courts  of  several  states  hold  tbat  it  is  no 
robbery  to  take  property  where  the  taker 
honestiy  believes  he  has  a  right  to  same  for 
the  payment  of  a  debt  due  him.  See  cases 
referred  to  in  note  following  Glenn  r.  State, 
13  Ann.  Cas.  775,  776.  In  Ohio  and  Indiana 
the  olTense  now  before  us  is  not  spoken  of 
in  the  statutes  as  an  attempt  to  rob  and 
the  statutes  do  not  state  that  the  property 
taKen  shall  be  that  "belonging  to  another;" 
but  the  statutes  of  those  states  use  the 
phrase  "extort  or  gain,"  and  it  might  well 
be  said  that  in  using  the  word  "extort"  in 
connection  with  "gain"  it  was  intended  to 
provide  that  the  party  taking  the  property 
must  "gain"  something  in  the  sense  of 
aecuring  profit. 

Section  633  of  our  Penal  Code  uses  the 
phrase,  "with  intent  to  extort  any  money 
or  other  property  from  another."  Neither 
is  the  word  "gain"  used,  nor  does  the  stat- 
ute provide  that  the  property  to  be  ex- 
torted shall  be  that  "belonging  to  another.'' 
Looking  now  to  f  833  of  our  Code  for  the 
definition  of  extortion,  we  again  find  that 
the  property  to  be  obtained  is  not  restricted 
to  property  "belonging  to  another."  It 
se^ma  ciear  to  us  that  under  our  statutory 
definition  of  extortion,  we  have  a  very  com- 
prehensive crime,  including  within  its  ex- 
press terms,  as  a  small  part  thereof,  every- 
thing that  comes  under  the  definition  of 
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robbery,  so  tbat  robbery  is,  under  our  stat- 
ute, but  a  high  degree  of  extortion.  This 
is  further  shown  by  |  035  of  our  Penal 
Code,  which  provides:  "Every  person  who 
extorts  any  money  or  other  property  from 
another,  under  circumstances  not  amount- 
ing to  robbery,  by  means  of  force  or  any 
threat  such  as  is  mentioned  in  the  last  sec- 
tion, is  punisnable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,"  thus 
clearly  showing  that  there  can  be  both  ex- 
tortion amounting  to  robbery  and  extortion 
not  amounting  to  robbery.  Analyzing  our 
definitions  of  extortion  and  roUiery,  it  is 
apparent  that  to  rob  there  mtut  be  a 
"wrongful  taking," — that  is,  a  taking  of 
property  the  possessioD  of  wbicb  a  person 
would  not  b«  entitled  to  recover  in  an  ac- 
tion brought  to  secure  same;  while  to  extort 
it  is  not  necessary  that  the  "obtaining"  of 
the  property  be  wrongful  in  the  sense  that 
the  party  be  not  lawfully  entitled  to  the 
possession  thei^f,  tmt  it  is  only  necessary 
that  the  means  used  to  obtain  the  property 
be  wrongful.  Thus  extortion  under  our 
statute  includes  any  "obtaining  of  prop- 
erty," wrongful  or  otherwise  (that  is, -the 
"obtaining  of  property"  to  which  the  party 
may  or  may  not  be  lawfully  entitled), 
whenever  such  property  is  obtained  through 
the  "wrongful  use  of  force  or  fear." 

It  might  be  claimed  that  the  term  "ex- 
tort" in  itself  implies  the  getting  of  some- 
thing to  which  a  party  is  not  entitled  as 
distinguished  from  getting  that  to  which  a 
party  is  entitled,  and  that  therefore,  by  the 
use  of  that  word,  it  clearly  appears  that 
in  order  to  constitute  "extortion"  the  prop- 
erty obtained  must  be  that  to  which  the 
taker  is  not  honestly  and  legally  entitled. 
This  ia  certainly  a  mistaken  idea  of  the 
meaning  of  the  word  "extort."  Webster's 
New  International  Dictionary  states  tbat 
the  word  is  derived  from  the  Iiatin  word 
"extortus,"  meaning  "to  twist  or  wrench 
out,"  and  defines  the  word:  "(1)  To 
wrest  from  a  person  by  physical  force, 
menace,  duress,  torture,  or  sny  undue  or 
illegal  exercise  of  power  or  ingenuity;  to 
wring  (from)  ;  to  exact;  to  take  or  re- 
ceive by  extortion;  also,  rarely,  literally, 
to  wrench  or  tear  away  (from);  as,  to 
extort  bribes;  to  extort  contrib'.'.tions  from 
the  vanquished;  to  extort  confessions  of 
guilt;  to  extort  a  promise;  to  extort  pay- 
ment of'a  debt."  The  above  definitions  atid 
illustrations  of  use  of  term  clearly  show 
that  one  can  extort  that  to  which  he  is 
rightfully  entitled,  as  well  as  that  to  which 
he  is  not  entitled,  and  show  that  the  word 
is  properly  used  to  denote  the  method  used 
to  obtain  the  thing  sought,  rather  than  to 
limit  the  thing  to  be  obtained  in  accord- 


Ull  Bb  se 

Mice    with    title    ar    right    of    pouewion 

'lurning  now  to  the  decUionc  of  other 
courts.  Id  Stat«  v.  Bruce,  24  Me.  71,  tbe 
court  aaid:  "The  iuBtructiODB  'that,  if 
the  detendant  made  the  threat  maliciously 
and  with  intent  tlierebf  to  extort  property 
front  Ljon,  it  wsB  not  easential  in  the  case 
whether  tbe  aaid  Lfon  had  been  caught  bjr 
.the  Bald  Bruce  in  the  act  of  stealing  t>u3 
propertf  of  the  .said  Bruce  or  not,'  were 
kIso  correct.  A  person  whooe  property  has 
been  stolen  cannot  claim  the  right  to  punish 
tbe  thief  himself  without  procesa  of  law, 
and  to  make  him  compensate  him  for  the 
loss  of  his  property  by  maliciously  threat- 
ening to  accuse  him  of  the  oBense,  or  U> 
do  an  injuiy  to  his  person  or  property, 
with  intent  to  extort  property  from  him. 
A  thre«.t  made  by  one  whose  goods  had 
been  stolen,  that  he  would  pro»ecute  the 
supposed  thief  for  tbe  oSenae,  if  tliere  were 
grounds  to  suspect  him  to  be  guilty,  could 
not  be  considered  as  made  maliciously  and 
with  intent  to  extort  property,  unless  there 
were  other  proofs  of  malice  and  intended 
extortion.  Nor  do  the  instructions  ao  state. 
Tlie  testimony  to  prove  the  malice  and  in- 
tended extortion  is  not  presented;  and  it 
must  be  presumed  to  have  been  suQicient 
and  satisfactory,  especially  after  the  de- 
fendant has  been  found  guilty  by  two 
juries." 

In  Com.  T.  Coolidge,  12S  Mus.  66,  the 
court  said:  "Toe  first  instruction  asked 
that  the  defendant  must  have  maliciously 
intended  to  obtain  that  which  in  justice 
and  equity  he  knew  be  bad  no  right  to 
receive,  and  the  other,  which  differs  only 
in  form  from  that,  that  the  defendant  was 
not  guilty  if  he  believed  that  Cbapin  ac- 
tually owed  him,  could  not  properly  have 
been  given  without  qualification;  and  the 
language  of  the  presiding  judge  was  en- 
tirely accurate  when  he  said  toat  the  law 
did  not  authorize  the  collection  of  just 
debts  by  the  malicious  threatening  to  accuse 
the  debtor  of  a  crime." 

In  Stat«  V.  Logan,  104  La.  760,  29  So. 
336,  tbe  court  said;  "In  this  state  the 
technical  oSense  known  to  the  common  law 
as  'extortion'  was  puniahable  nnder  %  S68, 
Revised  Statutes, — which,  by  its  terms,  ap- 
plied exclusively  to  officers.  State  v.  Lubin, 
42  lA.  Ann.  79,  7  Bo.  68.  By  act  63  of 
1864  it  was  declared  that  'any  person'  who 
'shall  threaten  to  kill  .  .  .  with  intent 
to  extort  money     .     .  shall,  upon  con- 

TJction  be  imprisoned,  etc'  This  statute 
has  been  held  to  be  constitutional  in  an 
opinion  in  which  Mr.  Justice  Miller,  as 
the  organ  of  the  court,  said:  'It  defines 
the  offense  of  attempting  to  extort  money 
by  thre«ts  or  other  unlawful  devices.' 
40  L.R.A.(N.S.) 
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State  T.  Bushing,  49  La.  Ann.  1332,  32  So. 
7SB.  There  is  no  question,  then,  of  the  ap- 
plication of  the  law  to  the  defendant,  and 
we  can  find  no  sufficient  reason  for  holding 
that  it  does  not  apply  to  the  act  which  he 
is  charged  with  having  committed,  since 
the  threats  charged  against  him  are  witlnn 
its  terms,  wbetber  he  claimed  that  the 
money  demanded  was  due  to  him  or  not. 
Cases  decided  in  other  states  in  which  it 
is  said  that  a  contrary  view  has  been  held 
are,  perhaps,  based  upon  the  language  of 
particular  statutes,  which  may  have  ad- 
mitted of  the  exceptions  for  which  the  de- 
fendant's counsel  here  contends." 

In  Cohen  v.  State,  37  Tex.  Crim.  Bep. 
118,  38  S.  W.  1005,  the  court  said:  " 'Bx- 
tort'  means  'to  obtain  from  a  bolder  desired 
poBsesBionB  or  knowledge  by  force  or  com- 
pulsion; to  wrest  from  another  by  force, 
menace,  duress,'  etc.  See  Century  Dirt. 
fn  the  law  dictionaries  the  word  'extort' 
is  not  found,  and  'extortion'  is  applied  to 
officers  'who,  by  color  of  oStce,  unlawfully 
talce  any  money  or  thing  of  value  that  is 
not  due  bim,  or  more  than  is  due,  or  before 
it  is  due,'  See  7  Am.  &  Eng.  Enc.  Lew; 
1  Bouvier's  Law  Diet.;  and  1  Rapalje  ft 
L.  Law  Diet.  We  apprehend  that  our  stat- 
ute, in  using  the  word  'extort,'  had  ref- 
erence to  its  meaning  in  its  broader  sense, 
as  given  above  from  the  Century  Dictionary. 
We  do  not  construe  this  statute  to  mean, 
by  tbe  use  of  the  term  'extorting,'  to  be 
only  applicable  to  caaes  where  there  is  no 
debt  existing  between  the  parties.  On  the 
contrary,  under  this  article  a  party  may 
be  guilty  of  the  offense  of  sending  or  de- 
livering a  letter  threatening  to  accuse  an- 
other of  a  criminal  offense,  with  the  view 
of  extorting  money,  although  the  party  may 
be  justly  indebted  to  the  sender  of  such 
letter.  One  object  of  the  statute,  as  ne 
talce  it,  is  to  prevent  persons  from  sending 
such  letters,  and  using  tbe  criminal  laws 
of  this  state  to  collect  debts  that  might 
be  due  and  owing  them." 

We  believe  that  our  statute  was  enacted 
to  prohibit  just  such  acts  as  those  of  the 
respondent;  that  in  writing  and  sendinit 
the  letters  he  came  clearly  and  fully  within 
the  provisions  of  eaid  S  ^38,  and  that 
finding  No.  11  of  the  referee  was  error. 
Tlie  referee,  as  conclusions  of  law,  found: 
"The  evidence  submitted  does  not  prove 
the  said  A.  Sherin  guilty  of  any  crime, 
misdemeanor,  or  statutory  offense,  and  does 
not  show  him  to  be  of  such  immoral  char- 
acter as  would  justify  his  disbarment  or 
suspension  from  practice."  In  lieu  of  tlie 
above  this  court  finds  as  a  conclusion  of 
law;  "The  evidence  submitted  proves  the 
said  A.  Sherin,  while  acting  as  an  officer 
of   this  court,   to  have  been  guilt;  of  tbe 
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crime  of  writing  letters  with  the  intent 
to  extort  money  and  other  property  from 
others,  u  defined  in  g  638,  Bev.  Pensl  Code, 
which  conduct  demands  the  condemnation 
of  this  court,  and  requires  thie  court  to 
either  suspend  or  disbar  respondent  from 
practising  as  a  member  of  the  liar  of  this 

Ihis  court  fully  realizes  the  severity  of 
a  judgment  depriving  one  of  the  right  to 
pursue  a  chosen  profession,  which  profCB- 
sion  may  be  the  only  means  open  for  the 
procurement  of  a  livelihood,  especially 
where  the  person  has  long  since  abandoned 
other  fields  for  that  of  his  chosen  profes- 
sion. We  ere  satisfied  in  this  cb^  that, 
while  the  means  used  by  respondent  were 
clearly  criminal,  and  grossly  unprofession- 
al, even  if  they  had  not  been  criminal,  yet 
the  ultimate  end  sought  by  him  was  un- 
doubtedly just.  It  further  appears  to  our 
BBtiefection  from  the  testimony  of  the  mem- 
bers of  the  bar  in  respondent's  home  city 
that  the  respondent,  in  general,  has  ho  con- 
ducted himself  as  an  attorney  that  he 
stands  well  among  his  fellow  attorneys. 
While  siich  misconduct  as  proven  in'  this 
matter  cannot  be  overlooked,  we  believe 
the  respondent  will  in  the  future  conduct 
himself  as  befits  a  member  of  an  honorable 
profession,  and  we  believe  the  ends  of  jus- 
tice will  best  be  subserved  by  the  tem- 
porary suspension  of  respondent  from  the 
practice  of  hie  profession,  rather  than  by 
his  disbarment;  therefore  it  is  the  order 
of  this  court  that  the  respondent  be  sus- 
pended from  the  practice  of  the  profession 
of  law  in  all  of  the  courts  of  this  state  for 
a  period  of  six  months  from  the  date  of  the 
formal  judgment  herein,  and  until  he  shall 
have  paid  the  costs  of  this  proceeding,  to 
be  taxed  Dy  the  clerk  of  this  court. 

Let  judgment  be  entered  accordingly. 

McCoy,  J.,  took  no  part  in  this  decision. 

A  petition  for  rehearing  having  been 
filed,  Haney,  J.,  on  December  IS,  1911, 
banded  down  the  following  opinion  ( —  S. 
D.  — ,  133  N.  W.  701)  : 

In  its  former  decision,  this  court  con- 
cluded! "The  evidence  submitted  proves 
the  said  A.  Sherin,  while  acting  as  an  of- 
ficer of  this  court,  to  have  been  guilty  of 
the  crime  of  writing  letters  with  the  in- 
tent to  eitort  money  and  other  property 
from  others,  as  defined  in  §  638,  Rev.  Penal 
Code,  which  conduct  demands  the  condem- 
nation of  this  court,  and  requires  this  court 
to  either  suspend  or  disbar  respondent  from 
practisinj;  as  a  member  of  tlie  bar  of  this 
court."  Re  Sherin,  27  S,  D.  232,  ante,  p. 
801,  130  N.  W.  761,  On  the  rehearing, 
it  was  contended  (1)  that  the  letters  re- 
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ferred  to  in  such  decision  were  not  adrnts- 
Bible,  for  the  reason  they  were  communica- 
tions between  a  husband  and  wife,  and  (2) 
if  admissible,  respondent  was  not  guilty  of 
conduct  for  which  he  should  be  either  dis- 
barred or  suspended. 

The  letters  in  question  were  written  and 
mailed  by  the  respondent,  who  was  the  at- 
torney of  the  wife  of  the  person  to  whom 
they  were  sent.  They  were  signed  "A. 
i^herin."  They  did  not  purport  to  have  been 
written  by  the  wife,  or  to  be  her  letters. 
An  attempt  was  made  to  show  that  tbcy 
were  in  fact  her  letters,  but  she,  as  a 
witness  for  respondent,  testified  on  cross- 
examination  as  follows:  "Q.  ¥ou  say  that 
you  dictated  these  letters  to  Mr,  Sherin 
that  be  wrote  to  your  husband  while  he 
was  awayt  A.  I  didnt  say  I  dictated, 
I  said  I  authorized  bim  to  do  what  he 
thought  was  right."  So  the  letters  were 
not  in  any  sense  letters  of  the  wife  to  Iwr 
husband.  They  were  precisely  whst  they 
purported  to  be, — communications  between 
the  wife's  attorney  and  her  husband, — and 
as  such  were  not  privileged  under  the  stat- 
ute in  this  state,  or  under  the  rules  of  evi- 
dence in  any  jurisdiction,  so  far  as  our 
research  has  extended.  In  all  the  decisions 
cited  by  the  respondent,  the  communica- 
tion was  either  a  conversation  l>ctween  hue- 
band  and  wife,  or  a  letter  written  and 
signed  by  one  or  the  other.  The  question 
bera  involved  is  not  whether  every  com- 
munication "made  by  one  to  the  other  dur- 
ing the  marriage"  (Rev.  Code  Civ.  Proc. 
g  486)  is  privileged,  regardless  of  the  na- 
ture of  the  communication.  On  that  ques- 
tion no  opinion  is  expressed.  Whether  the 
phrase  "any  communication"  was  intended 
to  mean  only  confidential  communications, 
as  construed  by  some  courts,  need  not  sow 
be  determined.  Neither  the  statute  nor 
the  common  law  extends  the  privil^^  under 
discussion  to  communications  made  by  a 
third  person  to  either  the  husband  or  wife. 
No  reason  exists  for  so  extending  it.  "Tlie 
essence  of  the  privilege  is  to  protect  con- 
fidences only,"  4  Wigmore,  Ev.  g  3338. 
The  statute  does  not,  by  its  terms  or  by 
implication,  exclude  communications  made 
by  the  attorney  of  one  spouse  to  the  other. 
Such  were  the  communications  in  this  case, 
[f  these  letters,  thoiigh  written  by  the 
respondent,  were  signed  by  the  wife — if 
they  were  in  fact  her  letters— the  situation 
would  be  substantially  different.  Though 
she  may  have  known  their  contents  before 
they  were  sent,  may  have  approved  of  the 
same,  and  may  have  expressly  authorized 
the  respondent  to  send  them,  they  were 
not  her  letters;  they  were  the'  letters  of  her 
attorney,  and  were  not  communications 
made   by   her   within   the   meaning  of  the 
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BtatuU  excluding  eoDuuuDications  between 
hiub&nd  and  wife.  For  this  reason,  they 
were  clearly  admissible  An  the  trixl  of  tbin 
proceeding,  notwithstanding  the  wife  leati- 
fied  tbat  she  had  not  consented  to  their 
introduction.  It,  therefore,  is  unnecessary 
to  consider  whether  or  not  thej  were  ad- 
missible for  the  further  reason  that  thej 
had  passed  into  the  hands  of  third  persons, 
who  produced  the  copies  which  were  re- 
ceived in  evidence. 

After  a  careful  reconsideration  of  the 
record,  the  court  adheres  to. the  conclusion 
announced  in  its  former  decision  concern- 
ing the  means  employed  by  the  respondent 
to  induce  his  client's  husband  to  comply 
with  her  demands.  Such  demands  may  have 
been  just;  the  wife  may  have  been  entitled 
to  all  respondent  sought  to  obtain  for  her; 
but  this  court,  as  indicated  in  its  former 
decision,  cannot  approve  of  the  methods 
emploj'ed  by  the  respondent  to  secure  his 
client's  rights.  It  clearly  appears  that 
be  intended  to  induce  the  husband  to  accede 
to  his  wife's  demands  through  fear  of  being 
accused  of  a  crime;  and  that  he  intended 
the  husband  to  understand  that  be  would 
not  be  prosecuted  for  such  crime  if  he  did 
axetie  to  such  demands.  The  fact  that  such 
demands  were  just,  that  the  object  sought 
was  a  laudable  one,  does  not  render  the 
means  employed  any  less  unprofessional, 
thongh  that  fact  should  be  considered  in 
determining  whether  defendant  ought  to 
be  disbarred  or  only  suspended.  In  Tiew 
of  all  the  circumstances  disclosed  by  the 
record,  it  is  the  conclusion  of  the  court 
that  the  respondent  should  be  suspended 
for  thirty  days  from  and  after  the  filing 
of  this  decision. 

As  respondent  has  been  compelled  to  In- 
cur considerable  expense  in  defending  nu- 
merous chaigea  embraced  by  the  accusation, 
which  were  not  proven,  neither  party  will 
be  allowed  to  recover  any  cotte  or  disburse- 
mente  in  this  court. 

McCoT,  J.,  dissenting: 

Unless  the  accused  was  guilty  of  ex- 
tortion, or  of  aiding  or  abetting  the  same, 
in  writing  the  letters  to  Carey,  there  is  no 
ground  for  censure,  no  ground  for  suspen- 
sion from  practice.  The  day  and  age  of 
the  world  haa  gone  by  when  an  accused 
ahonid  be  conricted  upon  "general  prin- 
ciples" without  evidence  aufflcicnt  to  sustain 
conviction.  It  is  impossible  for  me  to  con- 
clude that  the  evidence  submitted  in  this 
case  is  sufficient  to  constitute  the  offense 
of  extortion.  Formerly  extortion  could  only 
be  commiited  by  a  public  officer  for  exact- 
ing property  or  payment  of  money  for 
fees  to  which  he  was  not  entitled.  If  the 
officer  was  entitled  to  the  sum  exacted,  the 
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offense  did  not  exiat.  Bnbaequently  the 
offense  of  extortion  was  extended  so  as 
to  include  persons,  not  officers,  who  ex- 
torted money  by  means  of  threatened  crim- 
inal prosecution.  Legal  extortion  means 
to  exact  money  or  property  from  another 
fo  which  you  are  not  entitled.  It  is  the 
illegal,  unlawful,  and  wrongful  intent  to 
gain  property  from  another,  by  means  of 
threate  of  criminal  prosecution,  that  con- 
stitutes the  gist  of  the  offense.  In  the  case 
of  People  V.  Griffin,  2  itarb-  427,  a  much- 
cited  case  from  New  York  on  this  subject, 
it  was  held  that  the  stetute  against  send- 
ing threatening  letters  with  intent  of  ex- 
torting money  applied  only  to  tluMe  cases 
where  the  intent  was  to  obtain  that  to 
which  the  writer  was  not  entitled,  and  that 
it  did  not  apply  to  cases  where  the  jwrson 
threatened  actually  owed  the  writer  the 
sum  claimed  by  him;  the  court  saying  that 
a  person  cannot  extort  money  which  is 
justly  hie  due.  In  the  case  of  State  v. 
Hammond,  60  Ind.  80,  41  Am.  Rep.  7U1, 
where  the  creditor  by  letter  threatened  to 
prosecute  the  debtor  for  having  obtained 
money  under  false  pretenses,  if  not  repaid 
within  a  certain  time,  the  court  in  render-. 
ing  the  opinion  said:  "We  are  of  opinion 
that  a  threat  to  prosecute  for  an  alleged 
.  .  .  oSense  connected  with  the  creation 
of  a  debt,  where  the  object  of  the  threat 
is  merely  to  secure  the  payment  of  the  debt 
due  from  the  person  threatened  to  the  pec- 
son  making  the  threat,  does  not  come  within 
the  spirit  or  purpose  of  the  statute."  In 
the  case  of  Mann  v.  State,  47  Ohio  St.  650, 
i:  L.R.A.  858,  20  N.  E.  220.  where  defend- 
ant claimed  that  one  Bingham  had  poisoned 
two  colts  of  defendant,  and  the  defendant 
wrote  a  letter,  threatening  criminal  proee- 
(jution,  unless  Bingham  paid  for  the  colts. 
it  was  held  not  to  constitute  extortion,  and 
tne  court  ssld:  "To  constitute  the  offense 
described  in  the  stetute,  there  must  be  an 
intent  to  extort  or  gain  the  obiecte  therein 
specified.  Extortion  is  a  wrongful  exaction. 
.  .  .  An  honest  effort  on  the  part  of  a 
creditor  to  collect  a  just  debt  bv  accusing 
or  threatening  to  accuse  the  debtor  of  b 
crime  with  which  the  debt  is  connected  or 
out  of  which  it  arose,  does  not,  in  our  opin- 
ion, come  within  the  purview  of  the  stat- 
ute; nor  should  the  statute  he  construed 
as  covering  the  case  of  an  owner  who  de- 
mands frn-n  tne  offender  a  reasonable  com- 
pensRtion  for  property  which  he  has 
maliciously  .  .  .  destroyed,  and  accom- 
panies his  demand  with  a  threat  to  accuse 
the  offender  of  the  crime."  I  have  befn 
wholly  unsble  to  find  any  decision  or  any 
authority  In  conflict  with  the  principle  laid 
down  in  these  three  decisions,  but,  on  thw 
contrary,    have    found   many  other  cari«, 
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although  not  aa  direetlj  in  point,  holding 
to  the  B&me  view. 

In  the  case  at  bar,  the  aecuaed  attorner 
wrote  a  letter  to  Carej-,  demanding  tliAt 
Carey  pay  to  Carey'i  wife,  whom  he  had 
deserted  and  abandoned  and  left  pennilesB 
with  small  children,  the  sum  of  $100  for 
her  support,  and  that  if  this  Hum  was  not 
paid  the  accused  would  see  to  it  that  a 
criminal  prosecution  was  commenced  against 
Carey,  who  was  then  living  in  open  adultery 
with  another  woraan,  not  hi*  wife.  The 
accused  wrote  this  letter  at  the  instigation 
of  and  as  attorney  for  the  deserted  wife. 
Under  the  law  of  this  state,  Carey  was 
lef-aliy  obligated  to  support  his  wife  and 
children,  and  there  was  nothing  demanded 
in  this  letter,  other  than  that  to  which  the 
wife  was  legally  entitled.  There  was  no 
intention  or  attempt  to  exact  or  extort 
money  to  which  the  wife  was  not  lawfully 
entitled.  There  in  no  possible  inference 
that  can  he  drawn  from  the  contents  of 
this  letter  that  the  accused,  or  hia  client, 
intended  to  gain  anything  by  means  of  this 
letter  to  Carey  to  which  the  client  was  not 
lawfully  entitled.  If  Sherin  had  written 
to  Carey  and  accused  him  of  leading  a  crim' 
inal  life,  and  demanded  the  payment  of 
$100  as  hush  money  not  to  prosecute  him, 
with  the  intent  to  thus  secure  $100  for  his 
own  use  and  benefit,  that  would  undoubted- 
ly constitute  extortion.  But  in  this  case 
t^e  demand  was  not  for  1100  as  a  con- 
sideration for  refraining  from  such  prose- 
cution, but  waa  for  {100  to  support  the 
abandoned  wife  and  children,  to  which  they 
were  justly  entitled  under  the  law  of  this 
state;  *^nd  the  fact  that  this  lawful  demand 
for  support  for  the  abandoned  wife  had 
coupled  with  it  a  threat  to  prosecute  would 
not  constitute  extortion,  because  the  de- 
mand made  was  lawful,  and  there  was  no 
attempt  made  or  intent  to  fiain  or  exact 
property  they  were  not  entitled  to.  There 
was  no  unlawful  exaction  in  the  circum- 
stances. It  was  the  unlawful  exaction  of 
fees  to  which  an  officer  was  not  entitled 
that  constituted  the  original  offense  of 
extortion,  and  the  word  "extort"  still  has 
the  same  meaning.  The  offense  of  obtain- 
ing money  or  property  by  means  of  false 
prpfenscB  is  kindred  and  somewhat  analo- 
gous to  the  offense  of  extortion.  We  ap- 
prehend that  one  could  not  be  Buccessfully 
prosecuted  for  obtaining  money  by  mcRns 
of  false  pretenses,  where  it  was  shown  that 
the  money  thus  obtained  was  justly  due  to 
the  alleged  offender,  no  matter  how  false 
the  representations  might  be.  False  repre- 
nentations  alone,  unlpss  coupled  with  an 
intent  to  thereby  unlawfully  obtain  the 
money  of  another,  do  not  constitute  a 
criminal  offense.  It  is  the  obtaining  of  the 
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property  of  another  Ut  which  you  are  not 
justly  entitled  that  constitutes  the  sub- 
stance of  the  crime.  Neither  will  a  threat 
of  criminal  prosecution  alone,  not  coupled 
with  an  unlawful  intent  to  thereby  obtain 
another's  money,  constitute  the  offenHe  of 
extortion. 

The  evidence  in  this  case  conclusively 
shows  there  was  an  honest  effort  on  the 
part  of  Mrs.  Carey  and  her  attorney,  the 
accused,  to  have  the  criminal  husband  fur- 
nish her  (100  to  assist  in  her  means  of 
support  to  which  she  was  lawfully  entitled, 
and  nothing  more.  That  waa  the  intent 
with  which  the  letter  was  written,  and 
not  tor  the  purpose  ol  unlawful  exaction 
or  gain.  It  is  an  elementary  principle  that 
a  criminal  intent  is  always  necMsary  to 
constitute  a  crime,  and  where  such  criminal 
intention  does  not  appear  then  the  act 
complained  of  cannot  be  deemed  criminal. 
It  is  always  a  good  defense  for  one  charged 
with  larceny  to  show  that  the  defendant 
honestly  and  in  good  faith  believed,  under 
circumstances  warranting  such  belief,  ths 
property  to  be  his  own,  although  mistaken 
in  such  belief,  for  the  reason  that  evidenea 
of  that  character  relieves  him  of  criminal 
intent.  And,  where  the  act  msy  be  con- 
strued lawful  M  well  as  crim  in  a],  the 
intent  must  be  presumed  lawful.  The  referee 
in  this  case  has  found  that  there  was  no 
criminal  or  unlawful  intent  on  the  part 
of  the  accused  in  writing  the  said  letter  to 
Carey,  but,  on  the  contrary,  found  that  it 
was  written  from  good  and  jnstiflable  mo- 
tives. We  should  not  disturb  this  flnding, 
unless  it  is  opposed  by  a  clear  preponder- 
ance of  the  evidence.  In  my  judgment,  all 
the  evidence  there  is  in  the  case  is  in  favor 
of  this  finding  of  the  referee,  who  saw  and 
beard  the  witnesses  testify,  and  it  should 
not  be  set  aside. 
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(143  Wis.  220,  126  N.  W.  6«.) 

Manter  —  electric  apparatus  —  electri- 
cian and  lineman  —  fellow  serrant*. 

An  operator  charired  with  the  duty  of 
eonnectine  and  disconnecting  an  electrical 
current  from  wires  is  not  a  fellow  servant 

Note.  —  Unon  the  ireneral  question  who 
are  fellow  wrvants  of  line"»en.  see  note  to 
Shank  v.  Edison  Ftectrie  Illuminating  Co. 
30   L.RJl.(N.S.)    46. 
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of  a  lineman  nhoM  dutj  is  to  vork  on  the 
wires,  eo  as  to  relieve  the  master  from  liii- 
bilitj  for  injury  to  the  latter  b^  the  negli- 
gence of  the  operator  in  turning  current 
on  a  wire  upon  which  he  was  at  work. 

(May  24,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  defendant'*  faror  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  which  was  alleged  to 
have  been  caused  by  defendant's  n^ligence. 
Reversed. 

Statement  bj  Dodge,  J.t 

On  May  13,  1907,  plaintiff's  decedent,  then 
twenty  years  of  age,  had  been  employed 
for  a  month  as  lineman's  helper  by  the 
defendant,  his  work  consisting  in  the  band- 
ling  of  apparatus  and  materials  to  facili- 
tate the  lineman;  deceased  working  on  the 
ground  and  the  lineman  both  on  the 
ground  and  on  the  poles.  Deceased  had 
never  handled  live  wires.  On  that  date  de- 
cedent's lineman  and  some  other  employees 
went  to  West  Allis  to  readjust  the  wires 
and  change  bracket*  in  a  certain  region. 
,  The  wires  included  a  "feed  wire"  ordinari- 
ly carrying  electricity  to  the  dangerous  ex- 
tent of  2,300  volts.  Deceased  and  hie  line- 
man went  to  a  substation,  where  was  an 
operator  who  controlled  the  switchboard 
connecting  and  disconnecting  wires.  They 
found  there  tjie  assistant  superintendent 
of  the  lighting  department,  and  requested 
that  the  feed  wire  might  be  killed  during 
their  operations;  that  is,  disconnected  from 
the  current.  They  were  informed  that  it 
was  already  dead,  and  in  their  presence 
the  assistant  superintendent  directed  tlie 
operator  of  the  switcli board,  Waldmann, 
not  to  turn  electric  current  into  that  feed 
wire  until  he  received  direct  word  from  the 
decedent's  lineman.  It  appeared  that  a  cer- 
tain other  employee,  Diebe,  having  certain 
repairs  or  adjustments  to  make  in  the  sub- 
station, had  previously,  the  same  day,  re- 
quested Waldmann  to  disconnect  thi*  feed 
wire;  that  Diets  finished  his  job  at  about 
half  past  1  of  the  some  day,  and  notified 
Waldmann  of  that  fact,  remarking,  "You 
can  call  up  Commerce  street,  and  tell  him 
to  put  the  current  on  the  line  again." 
Waldmann  did  so,  and  switched  into  con- 
nection said  feed  wire,  momentarily  forget- 
ting the  instruction  to  keep  the  wire  dead 
for  the  protection  of  the  line  crew  of  which 
deceased   was   one.     Deceased   at  that   mo- 

In  the  last  subdivision  of  that  note  are  I 
collected  the  cases  upon  tbe  special  phase 
of  the  general  question,  namely,  lineman 
as  fellow  servant  of  employee  in  control  of  | 
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ment,  two  or  three  blocks  away,  had  hold 
of  the  wire  with  his  bare  hands,  and  was 
instantly  killed.  At  the  close  of  the  plain- 
tiff's evidence  a  judgment  of  nonsuit  was 
entered,   from   which   the   plaintiff  appeals. 

Messrs.  Honehton,  Neelen,  St  Hongh- 
ton  and  Sftmael  Wright,  for  appellant: 

It  was  defendant's  duty  to  instruct  Massy 
as  to  the  danger,  and  provide  him  with  mit- 

Promer  v.  Milwaukee,  L,  8.  k  W.  R.  Co. 
90  Wis.  215,  4S  Am.  St.  Rep.  SOS,  G3  N. 
W.  BO;  McMahon  v.  Ida  Min.  Co.  95  Wis. 
308,  60  Am.  St.  Kep.  117,  70  N.  W.  478; 
Bain  T.  Northern  P.  B.  Co.  120  Wis.  412, 
98  N.  W.  241;  Rankel  t.  Buck'staff-Edwards 
Co.  138  Wis.  442,  20  L.R.A.(N.S.)  1180, 
120  N.  W.  269;  Halwas  v.  American  Gran- 
ite Co  141  Wis.  127,  123  N.  W.  789;  Sal- 
mons V.  Norfolk  4  W.  R.  Co.  16Z  Fed.  722; 
Portance  v.  Lehigh  Valley  Coal  Co.  101 
Wis.  679,  70  Am.  St.  Hep.  932,  77  N.  W. 
876;  Zentner  v.  Oahkosh  Gaslight  Co.  12S 
Wis.  188,  106  N.  W.  911,  132  Wis.  447,  112 
N.  W.  449;  2  Joyce,  Electric  Law,  2d  ed. 
652a,  p.  1053. 

Whether  or  not  a  workman  is  the  fel- 
low servant  of  another  workman  depends 
upon  tbe  character  of  tbe  act  performed, 
which  may  be  a  question  for  the  jury. 

Kronzer  v,  Spencer-Kellogg  Co.  109  Minn. 
392,  124  N.  W.  6;  Eingartner  y.  Illinois 
Steel  Co.  94  Wis.  70,  34  L.R.A.  503,  69 
Am.  St.  Kep.  859,  68  N.  W.  664;  Jamek 
v.  Manitowoc  Coal  &  Dock  Co.  97  Wis.  537, 
73  N.   W.  62. 

The  duty  to  warn  was  the  duty  of  th* 
defendent   company. 

'  Hamann  v.  Milwaukee  Bridge  Co.  127 
Wis.  550,  106  N.  W.  1081,  7  Ann.  Cas. 
468;  Portance  t.  Lehigh  Valley  Coal  Co. 
101  Wis.  574,  70  Am,  St.  Rep.  932,  77  N, 
W.  875;  Williams  v.  North  Wisconsin  Lum- 
ber Co.  124  Wis.  328,  102  N.  W.  589;  Scott 
V.  Iowa  Teleph.  Co.  128  Iowa,  524,  102 
N.  W.  432. 

The  duty  delegated  by  the  defendant  com- 
pany to  Waldmann  was  a  direct,  personal, 
and  absolute  obligation,  from  which  noth- 
ing but  performance  could  relieve  it. 

Lewis  V.  Seifert,  116  Pa.  62S,  2  Am.  St. 
Rep,  831,  11  Atl.  514;  Prevost  v,  Cltisens' 
Ice  &  Refrigerating  Co.  185  Pa.  817,  M 
Am.  St.  Rep.  659,  40  Atl.  88;  Casey  v. 
Pennsylvania  Asphalt  Paving  Co,  198  Pa. 
348,  47  Atl:  1129;  Johnson  v.  Western  N. 
y.  &  p.  R.  Co.  200  Pa.  314,  49  Atl.  704. 

The  servant  to  whom  is  delegated  sueli 
a   duty   of   the  master   becomes   thereby   it 

the  current,  including,  inter  alia,  Massx  v. 
Milwaukee  Electeic  R.  &,  Lioht  Co.,  in 
which  a  motion  for  rehearing  was  thea 
pending  which  has  since  been  overruled. , 
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vice  principal,  far  trhose  negligence  or  fail- 
ure the  master  is  al;8o1utely  reaponaible. 

Zentncr  v.  Oahkosli  Gaslight  Co.  J26 
Wis.  lac,  105  N.  W,  911. 

Mr.  Clarke  H.  Rosccranti,  for  re- 
spondent ; 

The  test  o£  fellow-Bervantahip  is  not  the 
respective  rank  of  the  servanta,  but  the 
nature  of  the  act  in  the  performance  of 
which  injury  is  inflicted. 

Dwyer  v.  American  Eip,  Co.  82  Wis. 
307,  33  Am.  St.  Rep.  44,  52  N.  W.  304; 
Hartford  v.  Northern  P.  K.  Co.  BI  Wia. 
374,  84  N.  W.  1033. 

Tlie  defendant  furnished  a  safe  place  to 
■work,  but  the  injury  was  caused  by  the 
negligent  act  of  a  fellow  servant. 

Dahtke  v.  Illinois  Steel  Co.  100  Wia.  431, 
70  N,  W.  302;  Williams  v.  North  Wiscon- 
(lin  Lumber  Co.  124  Wis.  328,  102  N.  W, 
589;  Miller  v.  Centralia  Pulp  t  Water 
Power  Co.  134  Wia.  316,  13  L.R.A.(N.S.) 
742,  113  N.  W.  654. 

The  employer's  duty  does  not  retjuire  that 
he  anticipate  and  take  precaution,  by  warn- 
ing or  otherwise,  againat  the  great  variety 
of  dangers  to  which  the  misconduct  of  a 
trusted  and  competent  servant  may  poa- 
«ibly  subject  hia  fellows. 

Dahlke  v.  niinois  Steel  Co.  100  WU.  *31, 
76  N.  W.   362. 

The  duty  of  the  master  to  furnish  the 
servant  a  aafe  place  to  work  does  not  make 
the  master  an  insurer  against  injury  aris- 
ing from  the  negligent  conduct  of  a  fel- 
low servant  in  respect  to  the  uae  of  an 
appliance  after  the  master  has  originally 
furnished  a  safe  place  and  safe  appliancea. 

Ft.  Wayne  Iron  &  Steel  Co.  v.  Paraell, 
168  Ind.  223,  7B  N.  E.  439;  Southern  In- 
diana R.  Co.  v.  Harrell,  101  Ind.  680,  63 
L.R.A,  460,  S3  N.  E.  282;  Hermann  v. 
Port  Blakely  Mill  Co.  71  Fed.  853;  Sofield 
V.  Guggenheim,  64  N.  J.  L.  805,  60  L.R.A. 
417,  48  Atl.  711;  Dwyer  v.  American  Eip. 
Co.  56  Wia.  463,  13  N.  W.  471;  Dwyer  v. 
American  Exp.  Co.  82  Wis.  307,  33  Am. 
St.  Rep.  44,  62  N.  W.  304;  Hartford  v. 
Northern  P.  R.  Co.  91  Wia,  374,  64  N.  W. 
1033;  Haskell  &  B.  Car  Co.  v.  Przeidzian- 
kowski.  170  Ind.  1.  14  L.R.A.  (N.S.)  972, 
127  Am.  St.  Rep.  352,  S3  N.  E.  826. 

Dodge,  J.j  delivered  the  opinion  of  the 

This  case  presents  a  situation  not  un- 
familiar, but  of  rather  recent  Sevelopment 
since  the  greatly  enlarged  use  of  electrici- 
ty transmitted  over  wires  for  the  creation 
of  light  and  power  at  various  and  remote 
places.  There,  aa  we  know,  men  are  con- 
stantly employed  in  stringing,  conneoting-, 
repairing,  and  rearranging  such  wirea,  aome- 
times  on  one  poat  and  sometimes  on  an- 
40  L.K.A,(K.S.) 


other.  When  the  vires  on  or  about  vliieh 
such  men  must  work  are  highly  charged 
with  electricity,  they  endanger  the  men. 
The  place  of  work  becomes  in  some  degree 
unsafe.  On  whom  rests  the  risk  from  such 
dnnger  if  it  is  unreasonahleT  There  ara 
two  well-eatablished  rules  of  the  common 
law  which,  in  the  early  stages  of  industry, 
were  quite  distinct  and  unlikely  to  conflict. 
We  have,  first,  the  rule  that  the  employer 
owea  the  duty  to  provide  a  reasonably  safe 
place  to  work  and  reasonably  safe  appli- 
ancea to  work  with,  and  is  liable  for  the 
proximate  consequences  to  the  servant  from 
omission  so  to  do.  On  the  other  band,  we 
have  the  rule  that  the  employee  assumes 
the  ordinary  risks  of  the  business  which  he 
knows,  or,  as  an  ordinary  careful  and  in- 
telligent man,  ought  to  anticipate;  among 
those  risks  is  the  likelihood  of  human  in- 
Hrmity  in  hia  fellow  workmen,  ao  that  tbey 
may  be  careless.  Hence  the  concrete  rule 
that  a  master  is  not  liable  to  hia  servant 
for  negligence  of  a  fellow  servant  in  the 
common  employment.  As  the  aize  of  in- 
dustrial enterprises  increased,  complica- 
tions arose.  The  master  did  not  by  his  own 
hand  build  or  equip  the  place  for  his  em- 
ployees, nor  even  personally  supervise  the 
doing  of  such  things,  but  hired  men  to  do 
them ;  especially  so  in  case  of  corporations, 
which  can  act  only  through  some  employee 
or  delegate.  The  question  at  once  pre- 
sent«d  itself,  are  persons  io  employed  to 
perform  the  master's  duty  toward  other  em- 
ployees fellow  servants  of  the  latter  within 
the  rule  above  stated!  and,  broadly  stated, 
the  answer  of  the  courts  has  been  negative, ' 
but  the  line  of  distinction  has  been  most 
difficult  of  deflnement,  and  has  been  crowd- 
side  or  the  other  of  individual 
by  different  courts,  and  some- 
times by  the  same  court  within  very  clear 
coherence  of  reason.  The  layers  of  the 
track  over  which  the  trainmen  are  to  run 
have  been  held  to  be  fellow  servants  in 
the  common  enterprise  of  operating  the  rail- 
way, instead  of  representatives  of  tho  mas- 
ter in  performing  the  latter'a  duty  to  pro- 
vide a  safe  track  for  the  trainmen  to  per- 
form the  particular  work  of  running  their 
train.  Cooper  v.  Milwaukee  4  P.  du  Ch.  R. 
Co.  23  Wis.  668.  The  same  view  ia  held 
as  to  a  switchman  who  fails  to  keep  turned 
a  switch,  and  thereby  allows  a  train  to 
run  upon  a  car  repairer  at  work  on  the 
switch.  Smith  v.  Chicago,  M.  &  St.  P.  R. 
Co.  91  Wis.  503,  66  N.  W.  183.  Other  situ- 
ations located  upon  the  same  aide  of  the 
line  are  Okonaki  v.  Pennsylvania  k  0.  Fuel 
Co.  114  Wia.  448.  90  N.  W.  429;  Williams 
V.  North  Wisconain  Lumber  Co.  124  Wis. 
328,  102  N.  W.  689;  Miller  v.  Centralia 
Pulp  &  Water  Power  Co.  134  Wis.  316,  13 
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L.R.A.{N.S.)  742,  113  N.  W.  054.  Some 
cases  presenting  the  antithetie  condition 
where  tlie  negligent  employee  was  held  not 
to  be  a  fellow  lervant  engaged  in  common 
undertaking,  but  the  reprcBentlttiv^  of  the 
master  in  performing  or  failing  to  perform 
the  Itttter'B  duty  to  the  plaintiff,  are  Cad- 
den  y.  American  Steel  Barge  Co.  89  Wis. 
409,  60  N.  W.  800;  Eingartner  v.  Illinois 
Steel  Co.  94  Wis.  70,  80,  34  L.R.A.  603, 
69  Am.  St.  Rep.  86B,  68  N.  W.  604;  Mt- 
Mahon  v.  Tda  Min.  Co.  95  Wis.  308,  60 
Am.  St.  Rep.  117,  70  ft.  W.  478;  Jarnek  v. 
Manitowoc  Coal  A  Dock  Co.  97  Wis.  637, 
73  N.  W.  62;  Zentner  v.  Oshkosh  Gaslight 
Co.  126  Wia.  196,  105  N.  W.  911;  Smith 
T.  Milwaukee  Electric  R.  &  Light  Co.  127 
Wis.  253,  106  N.  W.  82B ;  Rankel  v.  Buck- 
BtafT-Edwarda  Co.  138  Wis.  4*2,  20  L.R.A. 
(N.S.)  IISO,  120  N.  W.  26B;  Halwas  v. 
American  Granite  Co.  141  Wis,  137,  123 
'  N.  W.  789.  It  is  undeniable  that  some  of 
these  decisions  and  many  others  in  other 
jurisdictions  have  extended  the  meaning 
of  the  community  of  service  essential  to 
coemployeethip  vastly  beyond  the  original 
conception  of  a  relation  which  gave  op- 
portunity for  mutual  acquaintance  and 
ivatchfulneBB  between  fellow  servants  great- 
er than  exists  between  master  and  servant. 
We  now  confront  an  industry  relatively 
new,  at  leiist  in  present  development,  where 
constantly  employees  must  work  in  places 
which  are  rendered  safe  or  unsafe  by  other 
agents  or  employees  hired  to  do  the  deter- 
mining act  for  the  very  purpose  of  creat- 
ing the  safety, — employees  with  whom  the 
exposed  workmen  have  no  contact  or  com- 
munity save  that  both  are  employed  to 
carry  on  the  general  business  of  generating 
and  distributing  the  master's  merchaniliBC, 
OS  are  traveling  salesmen  and  the  janitor 
or  elevator  operator  in  his  master's  store. 
Reasons  which  may  have  led. to  classing  as 
fellow  servants  men  employed  in  conduct 
of  railroads  may  fail  to  control  situations 
in  this  field,  though  apparently  closely 
analogous.  One  distinction  Is  in  the  sud- 
den and  unavoidable  nature  of  the  peril 
from  a  failure  to  take  the  proper  and  easy 
preeautione,  as  in  this  case.  A  man  at 
one  moment  is  handling  a  cold  and  harm- 
less wire  which  it  is  the  duty  of  his  mas- 
ter to  keep  so.  The  next  he  is  in  contact 
with  a  deadly  peril,  unforeseeable  and  un- 
escapable,  by  reason  of  the  act  of  another 
whom  his  master  has  employed  to  perform 
the  duty  resting  on  the  latter  to  make  and 
keep  safe  the  place  of  work-  We  think 
reasons  to  hold  that  the  persons  so  em- 
ployed are  agents  performing  a  nondeleg- 
able duty  are  very  apparent.  We  think, 
too,  that  they  are  rccogni;ced  and  applied 
in  such  cases  as  Zentner  v.  Oshkoslt  Qas- 
40  L.B.A.(N.8.)  B2 


light  Co.  126  Wia.  106,  106  N.  W.  Oil,  and 
Smith  T.  Milwaukee  Electric  R.  t  Light  Co. 
127  Wis.  253,  108  N.  W.  829,  and  that 
they  should  control  thie  situation,  although 
no  very  clear  distinction  may  exist  in  prin- 
ciple from  Williams  v.  North  Wisconsin 
Lumber  Co.  124  Wis.  328,  102  N.  W.  689, 
and  Miller  v.  Centralia  Pulp  ft  Water  Pow- 
er Co.  134  Wis.  3i9,  13  L.R.A.(N.S.}  742, 
113  N.  W.  954.  It  is  at  least  apparent  that 
this  court  has  not  yet  established  hy  clear 
precedent  how  far  the  recognized  principles 
of  Goemployment  extend  in  their  applies. 
tion  to  the  particular  situations  existing  in 
this  industry.  They  have,  we  think,  been 
carried  in  some  industries  to  the  full  ex- 
tent compatible  with  either  reason,  public 
policy,  or  humanity;  but  such  precedents 
should  not  lead  to  further  extension  to  new 
conditions,  even  though  a  pretty  close 
anatf^y  appear.  We  hold,  therefore,  that 
a  dietinct  and  independent  employee  to 
whom  is  delegated  the  duty  to  disconni-ct 
and  make  safe  the  wirss  on  which  others 
must  work  is  ordinarily  a  vice  principal, 
and  not  a  fellow  servant,  with  the  lineman 
and  other  like  workmen.  Whether  Wald- 
mann  was  such  in  this  case  was  at  least 
susceptible  of  affirmative  answer  by  the 
jury,  as  also  whether  the  place  or  appli- 
ances furnished  decedent  were  rendered  not 
reasonably  safe  by  failure  of  the  master's 
duty  intrusted  to  Waldmann.  It  was  er- 
ror,  therefore,   to  enter   judgment   of   non- 
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(21  Idaho,  126,  120  Pac.  823.) 

Judgment  —  default  —  opening  —  (anlt 
of  agent. 

1.  Where  an  action  was  commenced 
against  a  foreign  corporation,  and  summons 

Headnntes  by  Ailbhie,  J. 

Note,  —  Aoqtiirlng  title  to  mining  claim 
by  adverse  ponscsslon. 

In  addition  to  the  cases  set  out  In. 
HoMPiiBEYa  V.  Idaho  Goi.n  Mines  Develoi"- 
MB.VT  Co.  and  in  this  note,  see  those  dis- 
cusacd  in  subdivision  XIV.  c.  of  the  note  to 
Dwinnell  v.   Dyer,  7  L,R.A.(N.S.)    703. 

Tliia  discussion  is,  of  course,  confined  ito 
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was  lerved  upon  B.,  who  had  been  deaig- 
nated  in  eonformit;  with  law  as  the  statu- 
Utry  agent  upon  whom  service  of  process 
might  be  made  in  this  state,  and  B,  did  not 
"  notify  the  corporation  or  any  officer  thereof 
of  the  pendency  of  the  action,  and  took  no 
Btepe  to  defend  in  the  action,  and  a  judg- 
ment b;  default  was  thereafter  entered,  end 
the  otticeTS  of  the  corporation  subsequently 
learned  of  the  pendency  of  the  action  and 
the  entry  of  Judgment,  and,  immediately 
upon  learning  such  fact,  moved  to  set  aside 
the  judgment  and  open  up  the  default,  and 
asked  leave  to  answer  to  the  merits  of  the 
case,  and  accompanied  such  application  with 
a  Bhowinjt  to  the  effect  that  B., 'when  he 
was  appointed  as  statutory  agent  of  the 
corporation,  waa  a  stockholder  and  an  of- 
ficer in  the  corporation,  and  that  he  there- 
after  sold   his   stock   and   ceased   to   be   an 


officer   of   the   corporation   or   in   any   my 

connected  fherewitn,  and  that  he  thought  he 
was  no  longer  the  statutory  agent  of  the 
corporation,  and  that  he  was  confined  to 
his  home  by  gickness  at  the  time  service 
was  ma'de  upon  him,  and  that  he  took  no 
steps  to  advise  the  corporation  of  the 
pendency  of  tlie  action,  and  the  trial  court 
upon  such  showing  entered  an  order  vacat- 
ing and  setting  aside  the  Judgment  and  de- 
fault,—held,  that  there  was  no  such  abuse 
of  the  discretion  of  the  trial  court  in  grant- 
ing the  application  as  would  require  or 
justify  a  reversal  of  the  order. 
Appeal  —  opening   default  —  preaump* 

2.  Where  a  judgment  has  been  entered  hy 
default,  and  a  timely  application  is  madu 
to  set  aside  the  default  and  permit  an  an- 
swer  to   the   merits  to    he   filed,   and   such 


cases  in  which  it  is  held  or  assumed  that 
the  person  claiming  b^  adverse  possession 
had  occupied  the  premises  for  the  statutory 
period,  and  in  which  the  contest  is  upon 
other  points. 

And  this  note  does  not  include  cases  desl- 
ing  with  the  question  whether  adverse  pos- 
session alone,  without  compliance  with  local 
mining  usages  or  without  compliance  with 
the  statutes  in  reference  .to  location,  etc., 
will,  apart  from  the  statute  of  limitations, 
initiate  any  rights  which  are  paramount 
either  to  those  of  a  subseijuent  occupant  of  a 
portion  of  the  premises  who  relies  upon  pos- 
session alone,  or  those  of  one  whose  occu- 
pancy is  coupled  with  a  compliance  of  local 
usages  or  with  statiitorv  requirements. 

The  note  does  not  include  cases  In  which 
the  existence  of  title  by  adverse  possession 
is  denied  because  the  pei'uliar  relation  be- 
tween the  parties  is  such  that  the  posses- 
sion of  one  of  them  couid  not  be  adverse  to 
the  other.  This  applies  to  cases  like  Union 
ConsoL-Silver.  Min.  Co.  v.  Taylor,  100  U. 
S.  37,  2B  L.  ed.  541.  5  Mor.  Min.  Rep.  323, 
which  denies  that  the  defendant  had  title 
by  adverse  possession,  upon  the  ground, 
among  others,  that  the  parties  were  co- 
tenants  and  that  the  posse.iBion  of  one  co- 
tenant  is  not  adverse  to  the  other. 

Generally,  as  to  location  of  mining  claim, 
see  the  note  in  T  L.R.A.IX.R.)   7811. 

Uenerally,  as  to  relocation  of  mining 
claim  as  abandoned  or  forfeited,  see  the 
note  in  68  L.R.A.  833. 

As  to  whether  possession  taken  under  a 
mistaken  belief  that  the  land  is  a  part  of 
the  public  domain  is  adverse  to  the  true 
owner,  see  the  note  in  31  L.R.A.IN.S.)   153. 

As  t«  when  a  mining  claim  becomes  segre- 
gated from  the  public  domain  so  as  to  he 
no  longer  subject  to  the  requirements  as  to 
assessment  work,  or  liable  to  relocation,  see 
the  note  in  38  L.R.A. (N.S.)   1121. 

The  present  question  involves  in  most  in- 
stances 5  2332  of  U.  S,  Rev.  Stat..  U.  S. 
Comp.  Stat.  11101.  p.  143.'l.  which  provides: 
"Where  such  person  or  association,  they  and 
their  grantors,  have  held  and  worked  their 
claim  for  a  period  equal  to  the  time  pre- 
scribed by  the  statute  of  limitations  for 
40  L.R.A,(N.S.) 


mining  claims  of  the  state  or  territory 
where  the  same  rosy  be  situated,  evidence 
of  such  possession  and  working  of  the  ■ 
claims  for  such  period  shall  be  sufficient  to 
establish  a  right  to  a  patent  thereto,  under 
this  chapter,  in  the  absence  of  an  adverse 


Some  of'the  cases  disclose  no  attempt  to 

invoke  §  2332,  U.  S.  Kev.  Stat.,  the  claim 
apparently  being  asserted  merely  under  the 
local  statutes  of  limitation. 

Thus,  it  is  held  that  where  one  has  been 
of  mineral  land  for  a  period 


that 
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tate  statute  of  1 
n  respi'ct  of  real  property,  he  is  pre- 
sumptively the  owner  thereof,  and  has 
rights  superior  to  a  location  attempted  sub- 
sequently to  the  running  of  the  statute.  For 
example,  see  Risch  v.  Wiseman,  38  Or.  484, 
78  Am.  St.  Rep.  7fl3,  5B  Pac.  1111,  20  Mor. 
Min.  Rep.  409,  where  there  had  been  an  oc- 
cupation for  twenty  vears,  and  Gropper  v. 
King,  4  Mont.  367,  1  Pac.  75i,  where  there 
had  been  possession  for  ten  years. 

And  it  was  held  in  Walsh  v.  Erwin.  115 
Fed;  .131.  that  the  performance  of  the  re- 
quired work  for  a  period  of  sixteen  years 
before  overlapping  locations  were  made 
would,  under  the  laws  of  California,  give 
the  tirst  locator  a  prescriptive  right  to  the 
premises,  which  would  avail  against  those 
seeking  to  initiate  a  new  claim  to  the  same 
property,— in  fact  against  all  but  the  gov- 
ernment itself. 

But  the  California  supreme  court,  upon 
the  theory  that  the  statute  of  limitations 
will  not  run  against  the  government,  held 
that  no  portion  of  the  period  of  occupation 
of  land  by  one  person,  which  preceded  an- 
other's entry  thereof  in  the  land  office  as 
a  placer  mining  claim,  could  be  availed  of 
by  the  former  for  the  purpose  of  proving 
title  hy  prescription  against  the  latter. 
Newsier  v.  Bigelow,  00  Col.  98;  McTarna- 
han  V.  Pike,  91  Cal.  540,  27  Pac.  784. 

There  is  likewise  a  difference  of  opinion 
ps  to  the  effect  of  S  2332,  U.  S.  Hev.  SUt, 
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r  diacloses'iipan  its  face  a  good  and 
iriouB  defense,  as  a  general  rule,  if 
there  be  any  reasonable  doubt  on  the  tnat- 
ter,  it  will  be  resolved  in  favor  of  granting 
tbe  application  and  allowing  a  trial  upon 
the  meritB  of  the  case,  and  on  an  apjieul 
from  an  order  granting  Bucb  an  application, 
every  reasonable  praeumption  will  be  in- 
dulged in  support  o{  the  order  opening  de- 
fault and  allAwing  a  trial  ou  the  merits  of 

Same  —  discretion  —  question  of  fact. 

3.  Where  an  applicntion  is-  made  to  set 
aside  a  judgment  entered  by  default  and 
permit  an  answer  to  be  liled.  if  tbe  facts 
disclosed  by  the  showing  involve  purely  a 
question  of  taw,  it  will  involve  no  discre- 
tion on  the  part  of  the  court,  and  must  be 
determined  solely  upon  the  question  of  law 
raised;   but  where  it  presents  a  question  of 


fact  as  to  the  diligence  of  the  party,  or 
his  having  been  taken  by  surprise,  or  being 
mistaken  in  a  matter  of  fact,  tbe  applica- 
tion will  appeal  to  the  discretion  of  the 
court,  and  an- appellate  court  will  not  dis- 
turb the  exercise  of  tUat  discretion,  unless 
a  clear  abuse  thereof  is  shown. 
Hlne  —  adverse  possession  —  dispens- 
ing with  proof  —  statute. 
4.  Under  the  provisions  of  §  2332  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1301,  p.  1433),  the  claim- 
ant to  mineral  lands  in  the  United  States, 
who  has  been  in  the  open,  exclusive,  ad- 
verse possession  of  a  claim  for  a  continuous 
period  equal  to  that  required  by  the  local 
statute  of  limitations  governing  adverse 
possession  of  real  estate,  is  relieved  of  tlie 
necessity  of  making  proof  of  posting  and 
recording    a    notice   of    location    and    such 


It  is  held  in  California  that  where  the 
adverse  possession  relied  upon  to  give  title 
under  g  2332,  U.  S.  Rev.  Stat,  has  con- 
tinued for  the  period  prescribed  by  the  state 
statute  before  there  was  an  adverse  claim, 
either  by  location  or  otherwise,  then  the 
occupier  may  claim  a  patent  under  the  pro- 
visions of  %  2332,  at  least  where  his  occu- 
pation was  as  a  successor  in  interest  of  one 
who  had  previously  attempted  a  location. 
Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co.  114  Cal.  100,  45  Pac. 
1047,  18  Mor.  Min.  Rep.  410. 

But  the  Montana  supreme  court  takes  the 
view  that  §  2332,  U.  S.  Rev.  Stat.,  was  en- 
acted merely  to  prevent  an  applicant  from 
failing  to  obtain  his  patent  for  defect  in 
hia  claim  when  lie  had  held  a  long  undisput- 
ed possession,  and  no  one  had  opposed  bim, 
and  held  that  the  words  "adverse  claim" 
in  that  provision  had  reference  to  the  land 
office  "adverse  claim;"  and  that  an  adverse 
at  the  time  of  tbe  application  for  patEint 
was  sulBcient  to  defeat  the  riglit  thereto, 
under  §  2332,  notwithstanding  the  applicant 
had  been  in  continuous  and  notorious  ad- 
verse posaession  of  the  claim  for  the  statu- 
tory period  of  limitation  before  seeking  a 
patent.  McCowan  v.  Maclay,  16  Mont,  234, 
40  Pac.  602. 

Speaking  obilcr  in  Cleary  v.  Skifflch,  28 
Colo.  362,  39  Am.  St.  Rep.  207,  65  Pnc.  50. 
21  Mor.  Min.  Rep.  2B4.  and  citing  McGowan 
V.  Maclay,  supra,  the  court  said  that 
%  2332  w'as  intended  merely  to  permit  a 
party  to  make  a  prima  facie  case  before 
tbe  land  olTlce  upon  application  for  patent, 
and  was  not  available  in  an  action  brought 
in  support  of  an  adverse  against  an  appli- 
r  at  ion  for  a  patent,  based  on  possession, 
since  tbe  language  of  the  act  implied  that 
such  posBCBsion  in  the  applicant  for  the  stat< 
utory  period  was  of  no  avail  as  against  an 
adverse  claim  based  upon  a  conHicting  lo- 
cation. The  court,  however,  citing  Harris 
T.  Equator  Min.  4  Smelting  Co.  3  McCrarv. 
14,  8  Fed.  863,  12  Mor.  Min.  Rep.  178.  said 
that  possibly  in  such  an  action  possession 
would  be  sulBcicnt  upon  which  to  presume 
that  all  steps  necessary  to  effect  a  loca- 
tion of  the  claim  bad  been  taken,  In  tbe 
40  L.R.A.(N.S,) 


that  of  the  locator  of  a  claim,  not  as 
against  the  general  government,  against 
which  nothing  could  avail  but  strict  com- 

tliance  with  the  law  regulating  location, 
ut  as  against  other  citizens  seeking  to  lo- 
cate the  same  ground, — held  tbat  a  pur- 
chaser in  possession  of  a  mining  claim 
under  a  conveyance  regular  in  form  occu- 
pies by  color  of  title,  which  in  time,  under 
the  statute  of  limitations,  will  ripen  into 
a  perfect  right,  superior  to  tlie  rights  of  one 
who  seeks  to  initiate  a  new  claim  to  the 
same  thing.  The  court  said  that  this  posi- 
tion did  not  entail  the  conclusion  that  the 
regulations  respecting  locations  were  at  all 
relaxed,  nor  that  any  condition  on  which 
the  estate  was  held  was  set  aside,  but  that 
a  presumption  was  indulged  that  the  lo- 
cation was  regularly  made  in  tbe  first 
place,  and  that  the  party  in  possesBion 
should  be  allowed  to  remain  so  long  as  he 
complied  with  the  conditions  on  which  he 
held  the  estate. 

In  ReavJB  v.  Fiania,  215  U.  S.  16,  54  L. 
ed.  72,  30  Sup.  Ct.  Rep.  1,  it  was  held,  un- 
der §  45  of  the  act  of  July  Ist.  1002,  for  the 
Philippine  Islands,  which  is  substantially 
the  same  as  §  2332,  U.  S.  Rev.  Stat.,  tbat 
where  natives  and  their  ancestors  had  held 
possession  and  worked  mining  claims  for 
the  period  required  by  that  section,  which 
continued  until  the  bringing  of  the  suit, 
no  adverse  claim  which  would  defeat  their 
right  to  a  patent  under  the  statute  could 


further  held  in  this  case  tbat  the  posses- 
sion and  working  of  the  mining  claim  need 
not  have  been  under  a  claim  of  title  in 
order  to  establish  a  right  to  the  patent, — 
this  being  placed  not  upon  general  princi- 
ples of  law,  but  upon  the  assumed  intention 
of  Congress,  to  respect  native  occupation  o^ 
public  lands. 

The  Department  of  the  Interior  has  held 
that  laches  in  prosecuting  an  application 
for  a  patent  to  completion  defeats  the  ap- 
plicant's right  to  invoke  S  2332,  U.  S.  Rev. 
Stat.,    as    against   one   who    relocated  ^Ibe 
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Jak, 


relieved  of  furuisliing  tlie  evidence  of  rec- 
lame —  disoorerjr  —  aeseissaient  work  ^ 

nec«salt]-  of  iiroof. 

6.  Uiie  who  uij»$rtH  bis  right  to  &  mineral 
claim  by  advurie  pOHnciiaion  must  sliow 
conipliencc  witli  the  utatute  in  tlie  matter 
of  diai'overy  and  tlie  perform  a  nee  of  tlie 
annual  assessment  work,  and,  before  he  can 
acquire  a  patent  thert-for,  must  aUo  show 
that  he  has  done  the  re<[uired  amount  of 
work  on  such  claim  to  entitle  bim  to  a  pat- 
ent therefor. 

(January   8,   1912.) 

APPE.^L  by  plaintiffg  from  an   order   of 
the  District  Court  for  Ada  L'uutity  set- 
ting  aside   a   judgment   and   opening   up   a 
default  in  an  action  brought  to  quiet  title 
to  certain  mining  cluiuia.     Allirmed, 
The   facts    are   stated    in   the   opinion. 


Messrs.   JackBoh,   Qnarles,   &   Taylor, 

for  appellants: 

yiiL'li  eareleKsneas,  negligence,  or  inatten- 
tion ns  could  not  be  predieated  of  a  good, 
caivful  business  taan,  in  matters  of  ma- 
terial concern  to  liim,  is  not  sultlcient  to 
authorize  the  setting  ^ide  of  the  default 
judgment. 

Coleman  v.  Rankin,  3T  Cal.-247;  Garner 
V.  Erlanger,  SB  Cnl.  CO,  24  Pac.  805;  San- 
barn,  V.  &  Co.  V,  Centrulia  Furniture  Mfg. 
Co.  5  Wash. -ISO,  31  Pac.  4G6;  Harr  v. 
Kniglit,  18  Idaho,  53,  108  Pac.  538; 
.Myeis  V.  Landrum,  4  Wash.  702,  31  Pac. 
33;  Holland  Bank  v.  Lieuallen,  0  Idaho, 
127,  63  Tae.  308;  Holieman  v.  Henneberrj, 
11  Idaho,  428,  83  Pac.  497;  Western  Loan 
&  Sav.  Co.  V.  Smith,  12  Idaho,  04,  So  Pac. 
1084;  Deck  v.  Lavin,  15  Idaho,  369,  97  Pac. 
102S;  tiargent  v.  Kindred,  5  N.  D.  8,  113 
i\.   W.   151. 

Respondent  failed  to  show  a  meritorious 
defense. 


claim  after  the  lapse  of  the  ncriod  of  pub- 
lication,— the  secretary  saying  that  the 
presumption  that  no  adverse  claim  c.iists, 
which  i  2325  declares  shall  prevail  if  no 
adverse  is  lilcd  during  the  period  of  publi- 
cation, continues  to  e^ist  only  during  the 
reasonable  time  which  the  applicant  is  ac- 
corded fur  the  prosecution  of  his  claim  to 
completion;  and  that  after  such  time  the 
applicant  can  liuve  no  rights  except  those 
which  he  may  create  by  initiating  a  new 
location.  BarkU)>e  v.  Russell,  'it)  Land 
Dec.  401,  citing  Cain  v.  Addenda  Min.  Co. 
29  Land  Dec.  Hi.  and  overruling  Stewart 
v._  Bees.  21  Land  Dec.  44tl,  in  which  the 
acting  secretary  had  been  at  pains  to 
point  out  tliat  the  pendency  of  adverse  pro- 
ceedings against  a  mill  site  jiistitlcd  the 
postponement  of  the  entry  of  the  mining 
claim,  and  prevented  the  same  from  be- 
coming laches;  and  which  held  that  the 
posaension  and  workinjj  of  a  claim  for  the 
period  prescribed  by  the  local  statute  of 
limitation  entitled  the  claimant  to  a  pat- 
ent in  the  absence  of  any  intervening  ad- 
verse claim,  even  though  it  might  np[>ear 
that  the  claimant  had  failed  through  over- 
sight to  make  the  requisite  statutory  ex- 
penditure. 

Upon  the  authority  of  Barklage  v.  Rus- 
sell, BU]ira,  and  upon  the  assumption  that 
that  case  overruled  Stewart  v.  Keen,  supra, 
upon  the  further  point  made  therein  that 
failure  to  make  the  statutory  expenditure 
will  not  prevent  the  claimant  from  invok- 
ing g  23;l2  as  against  one  who  relocated 
subserpientlv  to  the  running  of  the  statute, 
it  is  held  'that  %  2332  does  not  dispense 
with  the  requirement  of  %  2325,  that  there 
shaFl  be  certain  annual  expenditure  as  a 
prerequisite  to  the  issuance  of  the  patent 
(Capitiil  No.  5  Placer  ilin.  Claim.  34  Laud 
Dec.  4(>2|:  nor  with  the  necensity  tor  the 
performance  of  the  annual  assessment  work 
required  bv  §  2.'!24  "until  the  patent  shall 
40  L.R.A.('N.!^.) 


be  issued"  (Cpton  v.  Santa  Rita  Min.  Co. 
14  N.  M.  96,  «9  Pac.  275).  This,  it  will  be 
observed,     accords    with    the    Huicfubetb 

Operation  of  limitation  against  prior  oc- 
cupant. 

It  has  been  held  that  the'  statute  of  lim- 
itations dues  not  bi'gin  to  run  against  a 
pricir  locator  or  his  successors  in  interest, 
before  the  patent  issues.  Tyee  Conso).  Min. 
Co.  V.  Lnngstedt.  OS  C.  C.  A.  648,  138  Ked- 
124,  adopting  the  principle  applicable  to 
questions  of  public  lands  generally,  that 
the  statute  of  limitations  will  not  run 
against  tlie  entryman  of  public  lands  until 
after  he  has  acquired  title,  and  approv- 
ing those  cases  uliich  hold  that  title  does 
not  pass  to  the  entryman  until  the  patent 
issues;  and  reasoning  that  since  there  can 
be  no  adverse  possession  while  title  is  in 
the  government,  there  can  be  no  disseisin  of 
a  locator  until  the  patent  issues.  The  doc- 
trine of  this  case  was  recogniwid  in  Tyee 
Consol.  Min.  Co.  v.  Jennings,  TO  C.  C.  A. 
.103,  137  Fed.  803,  which,  howewr,  uplicld 
the  title  of  the  occupant  upon  the  ground 
that  his  occupnncv  had  continued  for  the 
statulorv  period.  This  rule  is  laid  down  in 
South  Knd  Min.  Co.  v.  Tinney,  22  Kev.  221, 
as  Pac.  401. 

Bv  the  application  of  this  principle,  it 
was" held  in  Miser  v.  O'Shea,  .37  Or.  231,  BZ 
Am.  St.  Rep.  751,  02  Pac.  401.  that  ■  pre- 
scriptive right  to  dump  taiiings  from  a 
mine  into  a  stream  could  nnt.  as  against 
the  owner  of  a  lOMer  mine,  he  acquired 
until  after  the  lapse  of  the  statutori-  peri- 
od of  limitation,  beginning  with  the  iisu- 
nnc'e  of  the  patent. 

And  it  was  held  in  King  v.  Thomas,  0 
Mont.  41)0.  12  Pac.  Rfi.>,  that,  in  view  of 
g  IS.)1,  Kev.  Stat.,  providing  that  a  ftste 
or  territorial  Icgislflturc  cannot  interfere 
with  the  primory  disposal  of  the  soil,  the 
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Van  Buren  t.  McKinlpy,  8  IJnlio,  93, 
66  Pac.  936.  SI  Mar.  Min.  Rep.  COO;  Dun- 
lap  V.  Pattiaon,  4  Idaho,  473,  ))5  Am.  St. 
Rep.  140,  42  Pac.  504;  McBumej  v.  Berry, 
5  Mont.  300,  5  Pac,  867;  McCowan'  v.  Ma- 
clay,  10  Mont.  234,  40  Pac.  802;  Berg  v. 
Ko^el,  16  Mont.  200,  40  Pac.  605;  Harr 
V.  Knight.  18  Idaho.  iS,  108  Pac.  539; 
Culver  V.  Mountain  Home  Electric  Co.  17 
Tilaho.  6S0,  107  Pac.  65;  Pearce  v.  Butte 
Electric  R.  Co.  40  Mont.  321,  106  Pac. 
503;  Scilley  v.  Babcook,  39  Mont.  536,  104 
Pac.  677. 

Mpaers.  Karl  Paine  and  Fremont 
Wood,   for  respondent; 

The  facts  presented  make  such  a  caae  of 
excusable  neglect  as  will  protect  the  de- 
fendant and  give  it  an  opportunity  for  a 
bearing  upon  the  merits. 

AndruB  V.  Smith,  133  Cal.  81,  65  Pac. 
320;  Xicoll  V.  Weldon.  130  Cal.  666,  63  Pac. 
63;  Buell  V.  Eoierieh,  85  Cal,  116,  24  Puc, 
644;  Harbaugh  v.  Honey  Lake  Valley  Land 

statute  of  limitation  would  not  begin  to 
run  against  the  locator  of  a  mine  until 
nftPT  the  issuance  of  the  patent.  This  case 
H-as  followed  in  Weibbold  y.  Davis,  7  Mont. 
107,  14  Pac.  865.  And  while  not  commend- 
ing this  rule,  the  Montana  supreme  court, 
in  Mayer  v.  Carothers.  14  Mont.  274.  36 
Tac.  ltJ2,  adopted  it  upon  tlie  ground  that 
it  had  become  a  rule  of  property  which 
sliould  not  be  changed.  Rule  reiterated  on 
the  authority  of  the  foregoing  cases  in 
Clark  V.  Barnard,  15  Mont.  176,  38  Pac, 
834. 


In  view  of  g  2332,  U.  S.  Rev.  Stat.,  the 
failure  of  a  senior  locator  for  the  period 
of  limitation  preacribeil  by  the  Utah  stat- 
ute, to  bring  an  action  against  a  junior 
locator  tor  the  recovery  of  posnesBion,  whh 
held  in  Lavagnino  v.  Uhlig,  20  Utah,  1.  BO 
Am.  St,  Rep.  80,S,  71  Pnc,  1046,  22  Mor. 
Min.  Rep.  616,  to  bar  the  former's  right 
to    bring   such    action,    and    to    make    the 

of  the  area  of  conflict,  to  a  relocation  initi- 
ated by  a  third  person  after  the  statute 
of  limitations  had  run,  and  after  the  senior 
location  had  become  forfeited  for  failure 
to  do  the  asspBsmftit  work.  Another  reason 
entering  into  the  ilecision  was  that  tlie 
senior  locator  had  waived  his  right  by  tail- 
ing to  adverse  the  junior  locator's  appli- 
cation for  a  patent. 

The  decision  in  the  Lavagnino  Caae  wbb 
afnmied  bv  the  United  States  Supreme 
Court  1108  U.  S.  443,  49  L.  ed.  1119.  25 
Nup.  Ct.  Rep.  716)  upon  the  Iroad  ground, 
irrcHpective  of  any  question  as  to  limita- 
tion, that  the  relocator  could  not  in  ad- 
verse proceedings  assail  the  title  of  the 
junior  locator  in  rccpcct  of  the  area  of 
conflict  tlml  had  pri'viously  cNistcd  between 
40  L,K.A.(N.S.) 


&  Water  Co.  109  Cal.  70,  41  Pnc.  792; 
Melde  v.  Reynolds,  120  Cal.  234,  52  Pac. 
491;  Pease  v.  Kootenai  County,  t  Idaho, 
735,  65  Pac.  432;  Grady  v.  Donahoo,  108 
Cal.  211,  41  Pac.  41;  Watson  v.  San  Fran- 
cisco t  H.  B.  R.  Co.  41  Cal.  17;  Citizens' 
Nat,  Bank  v.  Branden,  19  N.  D.  489,  27 
L.R.A.(N.S.)  S-ia,  128  N.  W.  102;  Tripp 
V.  Cook,  26  «'end.  152;  Barto  v.  Sioux 
City  Electric  Co.  116  Iowa,  179,  93  N.  W. 
268;  Beck  v.  Lavin,  16  Idaho,  389,  97  Pac. 
1028;  Francis  v.  Cox,  .33  Cal.  323;  Orncier 
V.  Weir,  46  Cal.  53;  Butte  Butchering  Co. 
V.  Clarke,  19  Mont.  366,  48  Pac.  303;  Gil- 
christ Transp.  Co,  v.  Xoithern  Grain  Co. 
264  III.  616,  89  N.  E.  558;  Roberts  v.  Wil- 
son, 3  Cal.  App.  32,  B4  Pac.  216;  Glaeser 
V.  St.  Paul,  67  Minn.  368,  09  N.  W,  1101; 
Stretch  v.  Montezuma  Min.  Co.  20  Kev. 
163,  86  Pac,  445;  Evans  v.  Terrell,  — 
Tex.  Civ,  App.  — ,  05  S,  W.  684;  Dal- 
gardno  v.  Trumbull,  25  Wash.  302,  05  Pac. 
528;    Utah    Comuierical    A    Sav.    Bank    v. 

that  location  and  the  abandoned  or  for- 
feited senior  location.  The  position  of  the 
state  court  as  to  the  cfTect  of  the  statute 
of  limitations  is  not  discussed  as  independ- 
ent question,  and  is  referred  to  only  in 
!;onnection  with  the' point  that  it  did  not 
have  the  effect  to  render  tlie  decision  on  the 
Federal  question  unnecessary,  and  bo  de- 
feat the  jurisdiction.  The  position  of  the 
Federal  Supreme  Court  on  the  Federal 
question  was  discussed  in  the  note  in  SS 
L.R.A.  842.  and  has  since  been  materially 
modified,  it  not  practically  overruled.  (See 
Farrell  v.  Lockhart.  18  L.R.A.(N.S.)  162, 
and  note;  and  see  also  Swanson  v.  Sears. 
224  U.  S.  180,  66  L.  ed.  721,  32  Sup.  Ct. 
Eep.   455.) 

That  question  is,  of  course,  entirely  out- 
side the  scope  of  this  note,  and  the  case  is 
referred  to  in  this  connettion  merely  for 
the  purpose  of  suggesting  that  the  subse- 
quent modification  of  the  position  of  the 
Federal  Supreme  Court  does  not  necessari- 
ly aifect  the  position  of  the  state  court 
holding  the  junior  location  superior  to  the 
relocation,  so  far  as  it  re.ftcd  upon  the 
ground  that  any  claim  of  the  senior  lo- 
cator as  against  the  junior  location  had 
become  barred  by  lapse  of  time  prior  to 
the  relocation,  espcciallv  in  view  of  the 
statement  in  Belk  v.  Meagher,  104  U.  S. 
279,  26  L.  ed.  735,  1  Mor.  Min.  Rep.  510. 
thai  under  S  2332.  U.  S.  Rev.  Stat.,  that  the 
junior  locator  would  have  been  entitled  to 
a  patent  if  he  had  held  possession  or 
worked  the  claim  to  the  exclusion  of  oth- 
ers for  the  required  time. 

Miscellaneous   cases. 

Land  which  has  been  patented  as  placer 
ground  does  not  fall  within  the  meaning  of 
the  words  "mining  claim"  in  a  statute 
which  provides  that  no  action  for  the  re- 
covery   of    mining   claims    shall    be   main- 
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Trumbo,  17  Utali,  108,  53  Pac.  1033;  Wil- 
Hams  V.  Brocn,  25  Wash.  6 GO,  60  Pac. 
103;  Pflejfrinelli  y.  McCloud  River  Lum- 
ber Co.  1  Cal.  App.  593,  82  Pac.  695;  Pear- 
son V.  Droba«  Fishing  Co.  90  Cal.  425,  34 
Pac.  16;  Taylor  v.  Pope,  106  N.  C.  287,  19 
Am.  St.  Rep.  630,  1!  S.  E.  257;  Nicliolaon 
V.  Cox,  83  N.  C.  44,  35  Am.  Hep.  55fl ; 
Douglass  V,  Todd,  90  Cal.  055,  31  Am,  St. 
Rep.  247,  31  Pac.  823;  Baxter  v.  Chute, 
50  Minn.  104.  30  Am.  St.  Rep.  833,  52 
N.  W.  379;  Wirke  t.  Lake,  21  Wis.  411. 
94  Am.  Dec.  5.i2;  Bradford  t.  Coit,  77  N. 
C.  72;  Huobschman  v.  Baker,  7  Wis.  542^ 
Bertline  v.  Bauer,  25  Wis.  488;  Stafford 
T.  McMillan,  25  Wis.  600;  TliomaB  v.  Mor- 
ris, 8  Utah,  264,  31  Pac.  448;  Jensen  v. 
Barbour,  12  Mont.  50G,  31  Pac.  592;  Creb- 
Itr  V.   Eidelbush,  24  Wis.   162. 

Allshle,  J.,  delivered  the  opinion  of  the 

Thia  is  an  appeal  from  an  order  aetting 
aside  a  judgment  Knd  opening  up  a  default. 
The  action  was  commenced  by  the  plain- 
tiffs, who  are  appellants  herein,  tor  the  pur- 
pose of  quieting  their  title  to  tiie  Ex- 
chequer No.  1  and  Exchequer  Kd.  2  lode 
mining  claims.  The  complaint  was  died  on 
February  9,  1911.  Summons  thereupon 
issued  and  was  served  the  following  day. 
Default  was  entered  on  March  9tli  follow- 
ing.  Proofs  were  thereafter  made,  and 
judgment  was  entered  on  March  13,  1911. 
The  defendant,  respondent  herein,  is  ft  for- 
eign   corporation,    and    had    designated    a 


'  resident  agent,  in  eonforniity  with  the  stat- 
ute, on  whom  service  of  process  might  be 
hail.  The  service  of  summons  was  made 
on  the  designated  agent.  On  the  Ist  day  ol 
June  following,  the  respondent,  through  its 
attorney,  made  a  motion  to  vacate  and  set 
aside  the  judgment  and  open  up  the  de- 
fault, and  supported  the  motion  by  affi- 
davits, and.  tendered  an  answer  and  cross 
complaint.  After  a  hearing  on  the  motion 
and  application,  the  court  granted  the 
same,  vacated  and  set  aside  the  judg- 
ment, and  allowed  the  defendant  to  an- 
swer. The  plaintiff  thereupon  prosecuted 
this  appeal. 

Two  questions  are  presented :  First, 
the  suOiciency  of  tlie  showing  to  consti- 
tute either  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  as  contemplated  by 
the  provisions  of  g  4229  of  the  Revised 
Codes;  and,  second,  the  sufficiency  of  the 
answer  to  constitute  a  defense. 

1.  It  is  admitted  that  C.  J.  Bassett  was 
the  statutory  agent  of  the  respondent  cor- 
poration, and  that  he  was  duly  served  in 
Boise  City  on  February  10,  1911.  It  fur- 
ther appears  that  he  never  notified  the 
corporation,  or  any  of  its  officers,  of  the 
service  of  process,  or  that  an  actioD  was 
penriinp,  and  that  the  corporation  waa  never 
apprised  of  the  pendency  of  the  action  or 
of  the  entry  of  judgment  against  it,  un- 
til about  the  13th  day  of  April,  1911,  when 
Fremont  Wood,  as  attorney  tor  respondent, 
was  making  an  examination  of  the  records 
of  Ada  county  for  the  purpose  of  investi- 


tained    unless   the   plaintiff   was   seised   or 

'    possessed    of   such    claim   within    one   year 

before    tiie    commencement    of    the    action, 

Uorst  v.  Shea.  23  Mont.  390.  S9  Pac.  384. 

Having  failed  to  comply  with  the  location 
statute,  one  who  asserts  the  right  to  a 
full  claim  upon  the  basis  of  possessian 
alone  can  claim,  us  against  a  subsequent 
locator,  only  so  much  of  the  claim  as  he 
actually  occupied  before  such  location. 
Armstrong  v.  Lower,  6  Colo.  681,  15  Mor. 
Min.  Rep.  458. 

A  license  from  the  government  to  enter 
mineral  land  is  revoked  when  the  fee  pass- 
es from  the  government  to  another  party; 
and  a  mere  possessory  ri^ht  under  such  li- 
cense is  not  adverse  to.  but  ia  void  against, 
the  grantee  of  the  government.  Omnha  ft 
G.  Smelting  4  Ret.  Co.  v.  Tabor.  13  Colo. 
41,  5  L.R.A.  236,  16  Am.  St.  Rep.  185,  21 
Pac.   923,   10   Mor.  MJn.   Rep.   184. 

Where  there  has'  been  a  protracted  dis- 
pute as  to  the  boundary  between  two  min- 
ing claims,  neither  the  continued  opera- 
tions upon  that  subsequently  located,  else- 
where than  on  the  overlap,  nor  merely  the 
digging  by  the  owners  of  such  claim  of  a 
shaft  upon  the  overia))  under  protest  by 
the  owner  of  the  senior  location,  consti- 
tutes a  possession  of  the  overlap  which  is 
adverse  to  the  owner  of  the  senior  location. 
40  L.R.A.(K.S.) 


Baine  Boy's  Tunnel  Co.  v.  Roeton  Tunnel 
Co.  37  Cal.  40,  12  Mor.  Min.  Rep.  247. 

In  Original  Consol.  Min,  Co.  v.  Abbott, 
187  Fed.  Oei,  the  ground  of  the  holding 
that  there  was  no  title  by  adverse  possea- 
sion  as  against  the  holder  of  the  patent 
which  was  issued  before  such  possess iou 
commenced  was  that,  since  the  occupatioD 
by  the  predecessor  of  the  person  claiming 
title  by  adverse  possession  was  as  a  ten- 
ant at  will,  sucli  possession  might  be 
deemed  to  have  continued  in  subordination 
to  the  patentee's  title,  and  could  not  be- 
come adverse  until  some  act  of  hostility 
was  committed. 

A  claimant  of  unpatented  mining  lands 
who  plarca  a  deed  thereof  in  escrow  to  se- 
cure a  note  loses  the  *ii;hts  he  would  have 
had  upon  the  assumption  that  the  same 
wal  an  equitable  mortgage,  through  laches 
and  the  tlve-y  ear- statute  of  limitations, 
where  for  twelve  years  he  permits,  with- 
out objection,  the  person  named  as  grantee 
to  occupy  the-  premises  and  do  the  annual 
assessment  work,  the  latter  having  taken 
posfppsion  upon  the  deliver.i'  of  the  deed  to 
him  for  nonpayment  of  the  note,  and  in 
pursnnnee  of  the  terms  of  the  escrow.  Brad- 
ley V.  Johnson,  11  Idaho,  689,  83  Pac.  927. 
L.  A.  W. 


iflia. 
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gating  the  condition  of  the  title  to  ttic 
property  involved  in  this  action,  with  a 
view  to  commencing  an  action  on  behalf 
of  the  respondent,  and  discovered  that  this 
action  had  been  instituted  and  service  bad 
been  had  and  judgment  entered  thereon. 
He  thereupon  communicated  with  Baasett, 
who  advised  him  that  "he  had  been  served 
with  complaint  and  summons  in  an  action, 
but  that  there  was  some  mistake,  as  he, 
the  said  Baesett,  waa  not  an  officer  of  or 
other  agent  of  the  corporation;"  that  Judge 
Wood  "thereupon  advised  said  Bassett  of 
his  mistake,  and  said  Baewtt  immediately 
brought  to  deponent  (Judge  Wood)  a  copy 
of  the  summons  and  copy  of  complaint  in 
the  action;  and  thereupon  further  investi- 
gation was  made  and  attion  taken  with  a 
view  to  procuring  an  order  vacating  and 
setting  aside  the  default  and  permitting  an 
answer  to  be  interpnsed."  Bassett's  affi- 
davit, among  other  things,  states  that  he 
was  one  of  the  original  incorporators  of  the 
company,  and  was  an  owner  of  a  small 
amount  of  stock  in  the  corporation,  and 
was,  soon  after  the  incorporation  thereof, 
designated  as  the  statutory  agent  of  the 
corporation,  and  that  such  designation  was 
filed  with  the  secretary  of  state  and  the 
auditor  of  Ada  county;  that  in  the  year 
11)06  he  IBassett)  sold  all  of  hie  stock  in 
the  corporation,  and  thereupon  cessed  to 
be  either  a  director  or  officer  of  the  corpo- 
ration, "and  that  deponent  assumed  that 
his  connection  with  the  defendant  corpora- 
tion was  entirely  severed,  and  he  had  no 
further  thought  of  his  appointment  and 
designation  aa  resident  statutory  agent  of 
the  corporation,  upon  whom  service  of  proc- 
ess might  be  legally  made;  that  on  the 
10th  day  of  February,  18)],  deponent  was 
served  with  a  copy  of  the  summons  and 
complaint  in  the  above- en  titled  action,  at 
his  residence  in  Boise  City,  in  Ada  county, 
Idaho;  that  at  the  time  of  said  service  de- 
ponent informed  the  officer  making  the  same 
that  he  was  not  an  officer  of  the  defendant 
crirporation,  and  was  not  in  any  way  con- 
nected therewith,  and  that  service  upon  him 
would  not  be  good;  that,  nevertheless,  the 
aaid  officer  afterwards,  and  on  the  same 
<lay.  returned  to  deponent's  residence,  and 
delivered  to  him  and  left  with  him  a  copy 
of  the  summons  and  complaint  in  said  ac- 
tion; that  deponent  was  sick  and  inifispoaed 
at  the  time  and  for  some  time  thereafter, 
and  was  confined  to  his  house  with  a  severe 
case  of  la  grippe;  that  he  had  at  the  time 
entirtly  forgotten  that  he  was  the  desig- 
nated resident  agent  of  the  defendant  cor- 
poration, and  he  did  not  recall  such  fact 
until  he  was  suhaeqnently  advised  of  the 
record  of  the  appointment  in  the  office  of 
the  secretarv  of  state;  that  deponent's  at- 
40  L.R.A.(N,S.) 


tention  was  thereafter  first  called  to  the 
matter  on  or  about  the  14th  day  of  April, 
1911,  when  he  was  advised  by  Fremont 
Wood  that  a  judgment  had  been  secured 
against  the  defendant  corporation  upon 
such  service,  and  that  deponent  was  the 
authorized  designated  agent  of  the  defend- 
ant corporation.  Deponent  then  delivered 
the  said  complaint  and  summons  to  said 
Wood;  that  ...  he  took  no  action  in 
the  matter,  because  he  actually  and  in  good 
faith  believed  at  the  time  that  he  had  no 
connection  with  said  defendant  corpora- 
tion, and  t>ecause  he  had  entirely  forgotten 
the  fact  of  his  appointment  as  resident 
agent  thereof.  Deponent  further  says  that, 
if  he  had  recalled  or  in  any  way  realized 
that  he  was  the  agent  of  the  defendant  cor- 
poration for  the  aervice  of  process  or  other- 
wise, that  he  should  have  forwarded  said 
papers  to  the  proper  ofRcers  of  the  com- 
pany, but,  for  the  reasons  above  given,  de- 
ponent retained  said  summonp  and 
complaint,  and  advised  no  officer  of  the 
company  in  relation  thereto,  until  his  at- 
tention was  called  to  the  matter  by  said 
Wood." 

Appellants  submit  the  following  self-evi- 
dent proposition:  "That  foreign  corpora- 
tions must  be  held  to  the  same  diligence 
as  are  our  own  citiiiens,  and  must  not  be 
held  to  have  any  advantage  over  them  in 
this  respect;"  that  is,  in  the  matter  of  serv- 
ice of  process.  And  from  this  proposition 
counsel  argues  that  the  showing  made  by 
Bassett  would  not  be  a  showing  of  inad- 
vertence, mistake,  or  excusable  neglect  such 
as  would  justify  vacating  a  judgment  and 
opening  a  default,  were  the  action  one  prose- . 
cuted  directly  against  Bassett;  and  that 
as  a  consequence  the  showing  is  not  suffi- 
cient to  excuse  the  corporation  represented 
by  him.  We  have  no  hesitancy  in  stating 
as  a  rule  by  which  the  courts  of  this  state 
should  be  guided  in  such  matters,  that  a 
foreign  corporation  must  be  held  to  the 
same  diligence  in  all  respects  as  a  domestic 
corporation  or  as  an  individual  citizen, 
and  so  a  rule  that  is  applicable  to  domestic 
corporations  or  to  the  individual  is  appli- 
cable to  a  foreign  corporation.  It  must 
also  be  conceded  that  service  upon  the  stat- 
utory agent  is  service  upon  the  corporation, 
and  that  the  action  of  the  agent  in  refer- 
ence to  the  subject  of  his  agency  is  the  ac- 
tion of  the  principal.  The  only  fact  shown 
by  Bassett's  affidavit  which  in  any  manner 
tended  to  raise  the  question  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect, 
and  to  bring  the  defendant  within  the  diS' 
cretion  of  the  court,  is  the  fact  that  Bas- 
sett thought  his  agency  ceased  when  ha 
disposed  of  his  interest  in  the  corporation, 
and   ceased   to  be  an  officer  thereof.     This, 
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it  is  true,  was  a  mistukG  and  niaapprclicn- 
Bion  of  the  effect  of  hie  action,  and  yet  it 
i«  a  mistake  or  miBapprehension  whicli 
might  be  hdnestlj  and  fairly  entertained  by 
one  who  had  been  connected  with  a.  corpo- 
ration in  the  manner  that  Baa  sett  had  bo^n 
aasociated  with  this  corporation.  In  thi9 
respect,  and  with  reference  to  this  fact,  tire 
parallel  between  an  individual  and  a  cor- 
poration cannot  fairlf  be  drawn,  because 
an  individual  would  have  to  be  crazy  or 
raentally  unsound  in  order  to  not  know 
hia  own  identity,  while  an  agent  might  in 
good  faith  erronpoiisly  conclude  that  his 
agency  had  ceased,  and  thereby  fail  to  rep- 
resent his  principal  in  a  matter  in  which 
he  ia  the  agent  and  ought  to  act,  and  io 
which  the  principal  would  be  greatly  in- 
jured and  damaged  if  no  relief  could  be 
granted-  The  mere  fact  of  the  negligence 
of  the  statutory  agent  of  a  corporation  i« 
not  of  itself  suflicient  to  entitle  the  princi- 
pal to  relief  under  the  provisions  of  g  42'2t). 
but  that  fact,  coupled  with  the  further 
fact,  ae  shown  in  this  case,  that  the  agent 
honestly,  though  erroneously,  thought  that 
his  aeency  no  longer  existed,  and  that  the 
company  took  action  as  soon  as  it  learned 
of  the  mistake,  was  a  slight  evidence  at 
least  on  which  to  set  in  action  the  discre- 
tion of  the  trial  court  in  opening  up  the 
default-  The  showing  of  mistake  and  ex- 
cusable neglect  is  very  slight  in  this  case 
and  extremely  meager  on  which  to  rest  the 

On  the  other  hand,  however,  under  the 
rule  so  uniformly  recognized,  not  only  by 
this  court,  but  by  many  other  courts,  that 
every  reasonable  doubt  in  such  cases  will 
be  resolved  in  favor  of  a  trial  upon  the 
merits,  and  that  every  fair  presumption 
will  be  indulged  in  support  of  an  order 
opening  a  default  and  allowing  a  trial  up- 
on the  merits,  we  would  not  feel  justified 
in  disturbing  the  order  of  the  trial  court 
in  this  case.  He  finds,  in  effect,  that  t)ie 
failure  to  appear  and  answer  was  due  to 
mistake,  surprise,  and  excusable  neglect, 
and  that  finding,  being  in  favor  of  a  trial 
on  the  merits,  should  not  be  disturbed 
Inhere  there  was  any  eviiience  presented , 
tending  to  support  the  order.  Hulzeman 
V.  Henneberry,  II  Idaho,  428,  B3  Pac.  497; 
Western  I-nan  &  Sav.  Co.  v.  Smith,  12 
Idaho,  305,  83  Pac.  1084:  Pease  v.  Kootenai 
County,  7  Idaho,  734,  85  Pac.  432;  Melde 
v.  Remolds,  129  Cal.  308,  61  Pac.  932; 
Nicoll'  v.  Weldon,  130  Cal.  608,  63  Pac. 
63;  Grady  v.  Donahoo,  108  Cat.  211,  41 
Pac.  41;  Citizens'  Nat.  Bank  v.  Branden, 
19    N.   D.    480,   27   L.R.A.(N.S.)    858,    126 


N.  H 
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Neither  the  facts  of  this  case  nor  the 
rule  of  law  upon  which  it  is  decided  should 
40  L.R.A.(N.S.) 


be  confused  with  that  class  of  cases  wliere 
the  showing  fails  to  present  any  fact  which 
can  appeal  to  the  discretion  of  the  court. 
Hall  V.  Wbittier,  20  Idaho,  120,  116  Pac. 
1031,  and  cases  cited.  In  other  words, 
showings  which  raise  only  questions  of  law 
must  appeal  to  the  legal  judgment  of  a 
court,  and  not  to  the  discretion  of  the  court, 
and  must  be  decided  purely  upon  the  law. 
But  where  they  present  facts  which  appeal 
to  the  discretion  of  the  court,  the  appellate 
court  will  hesitate  to  disturb  the  exercise 
of  that  discretion,  unless  a  clear  abuse 
thereof   is  shown.     See  cases,  supra. 

2.  Tiie  otiier  question  presented  in  thii 
case  is  the  sufficiency  of  the  answer.  Tiie 
appellant  contends  that  the  answer  is  not 
sufficient  to  raise  an  issue. 

The  defendant  by  its  answer  alleges  a 
prior  location  of  the  ground  covered  by 
the  Exchequer  No.  1  and  No.  2  claims,  and 
sets  up  copies  of  the  location  notices,  and 
alleges  a  discovery  and  the  performance  of 
all  the  acts  and  things  necessary  to  be  done 
under  the  law,  in  order  to  hold  a  mining 
claim. 

As  a  further  defense^  the  defendant  al- 
leges that  it  has  been  in  the  open,  ex- 
clusive, and  adverse  possession  of  the  claims 
prior  to  the  initiation  of  the  claim  of  plain- 
tiff, for  a  period  exceeding  that  prescribed 
by  the  statute  of  limitations  of  this  state 
for  adverse  possession,  and  that  during  such 
time  it  continuously  occupied  and  worked 
the  property  and  placed  valuable  improve- 
ments thereon  and  did  all  the  work  neces- 
sary to  hold  a  mining  claim. 

Appellant  urges  that,  in  the  first  place, 
the  respondent's  location  notices  are  in- 
sufficient, in  that  the  description  .therein 
does  not  sufficiently  identify  the  property. 
and  that  it  docs  not  sufficiently  tie  the 
property  to  any  natural  object  or  perma- 
nent monument  as  prescribed  by  the  stat- 
ute, and  that  the  affidavit  to  the  notice 
was  taken  by  a  person  who  is  not  author- 
ized to  administer  an  oath.  The  view  we 
have  reached  on  the  question  of  adverse 
possession  renders  it  unnecessary  for  us  to 
pass  upon  the  sufficiency  of  the  notices  and 
affidavits;  but,  waiving  that,  we  would  not 
feel  inclined  to  hold  the  notices  as  they 
come  to  us  insufficient,  for  the  reason  that 
the  questions  raised  as  to  the  sufficiency  of 
the  notices  are  subject  in  a  measure  to  be 
influenced  by  the  admission  of  oral  testi- 
mony. It  has  frequently  been  held  ttiat 
the  sufficiency  of  the  description  of  the  prop- 
erty or  the  tie  to  a  natural  object  or  per- 
manent monument  is  open  to  explanation 
by  other  evidence  to  show  whether  or  not 
the  property  could  be  definitely  identified 
from  such  description.  Morrison  v.  Regan, 
8  Idaho,   291,   67   Pac.   B5S,   22   Mor.   Min. 
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Bep.  eO;  Bismarck  Mountain  Gold  Min.  Co. 
V.  Xorth  Sunbedtu  Gold  Co.  14  Idaho,  616, 
OS  Pm.  14.  Evidence  as  to  the  nature  of 
the  object  or  monument  and  the  phyeical 
condition  of  the  country  ia  often  admii- 
Bible  in  such  cases. 

The  iffidtivit  was  taken  before  H.  W. 
DorDian,  but  the  location  notice  in  the  reC' 
ord  does  not  show  the  oflicial  position  held 
by  Dorman.  Neither  does  it  shoff  the  char- 
acter of  the  purported  seal  with  which  lie 
attested  hia  jurat.  Id  the  place  where  the 
seal  should  have  been  affixed,  tbe  following 
words  are  typewritten  in  parentheses: 
"Seal  of  Dep.  Min.  Rec."  There  is  also  at- 
tached a  certificate  signed  by  "H.  W.  Dor- 
man,  Deputy,"  in  which  he  certifies  that  he 
received  the  instrument  on  a  certain  day 
and  hour,  and  duly  recorded  the  same  in 
book  3  of  Quartz  Claims,  at  page  112. 
This  ia  immediately  followed  by  a  certifi- 
cate signed  by  the  county  recorder  of  Boise 
county,  certifying  that  he  received  the 
aame  from  H.  W.  Dorman  and  filed  it  for 
record  in  his  office,  etc.  The  inference 
would  be  that  H.  VV.  Dorman  was  a  deputy 
county  recorder,  in  which  event  he  would 
have  the  authority  to  administer  an  oath. 
If,  as  a  matter  of  fact,  he  was  not  such  an 
officer  as  could  administer  an  oath,  that 
fact  may  be  shown.  Van  Buren  v.  Mc- 
Kinley,  9  Idaho,  93,  60  Pac.  936,  21  Mor. 
Min.  Rep.  690. 

Passing  now  to  the  other  question,  we 
find  it  stated  thus  in  appellant's  brief: 
"There  can  be  no  valid  location  of  a  min- 
ing claim  in  the  state  of  Idaho  as  aj^uiiist 
the  right  of  adverse  claimants,  except  by 
complionc*  with  the  raining  acts  of  Con- 
f^resa  and  of  the  state  of  Idaho."  Appel- 
lant thereupon  cites  a  number  of  cases  and 
enters  into  a  very  able  argument  in  sup- 
port of  the  contention  that,  under  tbe  pro- 
visions of  g  2332  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  1433),  a  mining  claim  cannot  be 
held  by  adverse  possession  as  against  an- 
other locator,  even  though  that  possession 
has  continued  during  the  full  period  pre- 
scribed by  the  statute  of  limitations  for 
the  commencement  of  such  actions,  unlc»x 
such  claimant  has  pnFti>d  and  recorded  a 
notice  of  location  as  lequired  by  law.  Ap- 
pellant places  spec!:.]  reliance  upon  Mc- 
Cowan  V.  Maclay,  16  Mont.  234,  40  Par. 
802,  and  Clearr"  v.  SkifHeh,  28  Colo.  362. 
89  Am.  St.  Rep.  207,  65  Pac.  59.  21  Mor 
Min.  Rep.  28*.  Appellant's  contention  is 
supported  by  the  authority  of  the  forego- 
ing cases,  but  the  great  weight  of  author- 
ity seems  to  be  to  the  contrary.  Tiie  su- 
preme court  of  New  Mexico  in  Upton  v. 
Santa  Rita  Min.  Co.  14  N.  M.  na.  89  Pac 
27.?.  had  occasion  to  consider  tliis  question, 
40  L.R.A.(N.S.) 


and  there  reached  the  conclusion  which  is 
stated  as  follows  by  the  court,  speaking 
through  Mr.  Justice  Pope:  "We  believe 
that  the  true  rule  on  the  subject  is  suc- 
cinctly stated  in  Altonna  Quicksilver  Min. 
Co.  V.  Integral  Quicksilver  Min.  Co.  114 
Cal.  100,  45  Pac.  1047,  18  Mor.  Min.  Rep. 
410,  where  it  is  said  that  'working  for  the 
statutory  period  before  tbe  adverse  right 
exists  is  equivalent  to  a  location,  under  the 
act  of  Congress,'  and  in  Belk  v.  Meagher, 
104  U.  S.  279,  287,  26  L.  ed.  735,  738,  1 
Mor.  Min.  Rep.  510,  where  it  is  declared 
to  be  the  'equivalent  of  a  valid  location.' 
In  other  words,  a  party  who  lias  done  such 
work  occupies  the  status  and  possesses  the 
rights  of  a  locator,  no  more  and  no  less. 
As  in  the  case  of  a  holder  of  a  valid  loca^ 
tion,  be  has  good  title  as  against  all  but 
tbe  government,  so  long  as  he  does  the  an- 
nua! labor.  .  .  .  tt'hen  such  party  comes 
to  apply  for  patent,  his  occupancy  must 
be  prnven  under  certain  regulations  of  the 
department  (2  Lindley,  Mines,  1714),  and, 
when  so  proved,  if  there  be  no  adverse 
claimant,  they  are  sufiicient,  as  the  statute 
says,  'to  establish  a  right  to  a  patent.' 
But  in  thia  he  standa  on  the  same  hasia 
as  the  holder  of  a  location  whose  applica- 
tion is  uncontested.  The  holder  of  such  a 
possession,  no  less  than  the  holder  of  a 
location,  must  posspsa  the  neceaaary  quali- 
Rcations  as  to  citizenship.  Anthony  v. 
Jilison,  83  Cal.  208,  23  Pac.  419.  16  Mor. 
Min.  Rep.  28.  He  must  prove,  as  well  as 
the  locator,  the  possession  of  J.'iOO  worth  of 
labor  or  improvements  before  he  can  secure 
patent.  Capital  N'o.  5  Placer  Min.  Claim, 
34  Land  Dec.  462."  It  will  be  seen  that 
the  New  Mexico  court  and  the  authorities 
there  cited  hold  in  substance  that  con- 
tinuous, open,  adverse  possession  of  min- 
ing ground  for  the  full  period  required  by 
tbe  local  statute  of  limitations,  accompanied 
by  an  annual  performance  of  the  work  or 
improvement  on  the  claim  required  by  the 
statute,  obviates  the  necessity  of  making 
proof  of  tbe  posting  and  the  rt'Cording  of  a 
location  notice,  and  supplies  the  place  of 
record  title.  Mr,  Snvder  in  his  work  on 
Mines  (vol.  1,  8  872).  in  discussing  the 
application  of  %  2Raz  of  the  Revise<l  Stat- 
utes of  the  United  States  to  the  statute  of 
limitations  and  the  method  of  acquiring 
title  thereby,  snys:  "The  effect  of  this 
statute  is  to  relieve  the  applicant  from  the 
necessity  of  proving  hia  locution  of  the 
claim,  the  location  by  his  predecessors,  or 
the  furnishing  of  an  abstract  of  title,  as 
in  other  cases,  but  he  is  required  to  fur- 
nish a  duly  certified  copy  of  the  statute 
of  limitations  of  the  state  or  territory, 
toircther  with  his  own  sworn  statement 
showing  the  facts  as   to  the  origin  of  hia 


g2d 


tOAllO  SUPREMK  COURT. 


JCNl, 


title  Hnd  continuation  of  his  possosniun  of 
the  ground  applied  for,  the  aroa  thereof, 
the  nature  and  extent  of  the  work  done, 
whether  there  haa  been  any  opposition  to 
or  litigation  regnrding  his  possesaion  of 
the  ground,  and,  it  so,  when  the  same 
ceased,  whether  such  cessation  was  the  rc- 
ault  of  coniproniiM  or  Judicial  decree,  and 
an;  other  facta  bearing  upon  the  queittiaii. 
■  .  ■  Thia  provision  relates  aolcly  to  the 
procedure  relative  to  proving  title.  AH 
other  steps  in  ttie  matter  of  application 
are  the  same  aa  heretofore  outlined.  And 
where  an  adverse  claim  ia  filed  in  the  land 
office,  the  applicant  ia  obliged  to  defend 
his  rights  in  a  court  of  competent  juri;^ 
diction  the  same  as  though  hia  application 
were  based  upon  a  valid  location:  but  upun 
the  trial,  as  in  the  lund  cHlce,  proof  of 
posaeaaion  and  work  for  a  period  equal  to 
the  atatute  of  limitationa  would  be  equiva- 
lent to  a  location.  It  would  seem  that  he 
ought  alfo  to  furniah  proof  that  the  claim 
was  actually  marked  upon  the  ground  by 
him  or  his  predecesaora,  and  that  auch 
markings  correspond  substantially  with  the 
deacription  of  the  claim  as  surveyed  and 
applied  for.  His  status,  however,  if  an 
adverse  claim  ia  filed,  is  not  so  clear.  If 
the  owner's  boundaries  are  plainly  marked 
and  I  an  actual  adverse  possession  main- 
tained, it  would  seem  to  he  equally  conclu- 
sive against  the  adverae  claimant.  But 
that  is  an  independent  fact,  and  the  ad- 
its. The  statute  simply  undertakes  to  dis- 
pense with  many  of  the  formalities  in  the 
way  of  proof  in  the  ahRenee  of  an  adverse 
claim,"  Mr.  Lindley  in  volume  2  of  his 
work  on  Mines,  at  S  "SS,  takes  substantial- 
ly the  same  view,  and  in  support  thereof 
places  special  reliance  on  the  opinion  of 
Judge  Sawver  in  420  Min.  Co.  v.  nullion 
Min.  Co.  3  Sawv.  034,  Fed.  Cas,  No.  4.0811. 
11  Mor.  Min,  Rep.  808.  9  Nev,  240,  1  Mor. 
.Min.  Rep.  114.  To  the  same  cITect,  see 
Harris  v.  Kqilator  Min.  4  Smelting  Co. 
(C.  C.)  3  McCrary,  14.  8  Ked,  88S,  12  Mor, 
Min.  Rep.  ITS,  37*  Land  Dec.  TTi.  and  Snv- 
der  on  Mines,  ^fl  155  and  3.17.  It  seen'is 
to  us  that  the  provisions  of  S  2X12  of  the 
Revised  Ktatntea  of  the  Ignited  States  are 
intended  to  ohviate  the  necessity  for  proof 
of  posting  and  recording  a  notice  of  loca- 
tion in  cases  wheie  the  claimant  to  mineral 
ground  has  been  in  the  actual,  open,  and 
exclusive  possession  of  the  ground  for  a 
period  equal  to  that  required  by  the  local 
atatute  of  limitations  governing  adver.'u' 
possession  of  real  estate.  The  adverse  pos- 
session referred  to  in  the  atatnte  ia  in- 
tended to  supply  the  place  of  an  abstract 
of  title  and  auch  proofs  as  are  furnished 
hv  the  coimtv  recorder. 
40  L.R,A.(K.'S.| 


It  stilt  remains,  however,  for  the  person 
who  asserts  claim  by  adverse  possesaion  to 
have  miide  a  mineral  discovery,  and  to 
have  performed  the  annual  assessment  work, 
and  to  have  had  the  boundaries  of  his  claim 
so  marked  and  indicated  as  to  afford  sc. 
tual  notice  of  the  extent  and  boundaries 
of  his  claim  and  posaeasion,  and  to  have 
maintained  an  actual  possession  and  ex- 
cluded all  adverse  claimants  for  the  full 
period  prescribed  by  the  statute,  an9  to 
have  likewise  maintained  his  poBsesaion 
and  occupany  during  the  aubsequent  period 
of  time  in  which  the  adverse  locator  at- 
tempted to  initiate  his  right  by  locating 
the  claim. 

We  conclude  that  the  order  vacating  the 
judgment  and  setting  aside  the  default 
should  be  affirmed,  and  it  ia  so  ordered. 
Costs   awarded   to   respondeat. 

Stewart,  Cb.  J.,  and  Sullivan,  J.,  con- 
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Mine  —  lease  —  rlKlit  to  nse  spaces  to 

A  grantee  of  coal  in  place,  with  license 
irrevocable  to  mine  and  remove  it.  has,  on. 
til  the  coal  ia  all  removed  from  the  land 
granted,  tbe  right  to  use  the  space  created 
by  the  removal  of  coal  to  move  coal  mined 
on  his  adjaining  land  across  tlie  land  of 
the  grantor  to  a  shaft  where  it  is  brought 
to  the  surface. 


(Jul 
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Kote.-— Right    of    grantee    of    coal   in 

plaee  to  transport  roof  from  adjoin- 

fug   tract. 

It  is  generally  held  that  a  grantee  of 
I'oal  in  place,  with  license  to  mine  and  re- 
move it.  in  the  absence  of  express  stipula- 
tion may,  at  any  time  l>efore  the  coal  is  all 
rrmoveit.  use  the  passages  opened  for  its 
removal  for  the  transportation  ol  coal  from 
his  adjoining  lands.  Consolidated  Coal  Co. 
V.  Mmiisseur,  135  111.  371,  26  N.  E.  TSo: 
SinoBERT  v.  PnrssUBG  Coal  &  Mr.v.  Co.; 
Moore  v.  Indian  Camp  Coal  Co.  75  Ohio 
St.  403,  90  N.  E.  6;  Lillibridge  v.  Lacka- 
wanna Coal  Co.  143  Pa.  293.  13  L.RA.  627, 
24  Am.  St.  Rep,  544,  22  AtL  1035,  17  Mor. 
:\lin.  Rep.  412:  Webber  v.  V(^l.  199  Pa. 
15fl,  42  Atl.  4.  ID  Mor.  Min.  Rep.  639. 

Po.  a  lessee  of  certain  coal  lands  for 
I  mining  purp"scs.  whose  rights  are  to  con- 
tinue until  all  the  merchantable  coal 'Shall 
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ty,  diBmiaaing  a.  bill  Gled  to  enjoin  dcfend- 
anta  from  uaing  apace  in  a  coal  mine,  and 
for  an  accounting  for  the  lue  of  such  apace. 
Affirmed.  ' 

The  facta   are  stated   in  the   opinion. 

Messrs.  Turner  ft  Holder,  for  appel- 
lant: 

A  clause  in  a  deed  or  contract  conferring 
the  privilege  of  mining  for  coal  under  a 
tract  of  land  means  nothing  more  or  less 
than  the  right  to  enter  on  the  land  and  rC' 
move  the  coal ;  and  when  the  coal  is  all 
removed,  the  right  conferred  will  cease. 

Sholl  V.  German  Coal  Co,  139  111.  21,  28 


N.  E.  74«;  T.eavcra  v.  CIcary,  75  III.  340,  2 
Mor.  Min.  Rcii.  618. 

A  grant  of  coal  under  a  tract  of  land, 
with  the  right  to  mine  and  remove  the 
same,  does  not  convey  any  interest  or  estate 
in  the  land  after  the  coal  is  removed. 

Griffin  v.  Fairmont  Coal  Co.  SB  W.  Va. 
480,  2  L.R.A.(N.S.)  1115,  53  S.  E.  24; 
Leavers  v.  Cleary,  supra;  Mattliieasen  &, 
H.  Zinc  Co.  V.  La  Salle,  117  111.  411.  2 
N.  E.  408,  8  N,  E.  81;  Moore  v.  Price,  125 
Iowa,  353,  101  N.  W.  91;  Junction  Min. 
Co.  V.  Springfield  Junction  Coal  Co.  222 
III.  600,  78  N.  S.  902. 

Defendant  Fournie  ia  hauling  his  coal 
through    entries    under    complainant's    land, 


be  exhausted  by  actual  mining,  cannot  be 
charged  a  rental  for  the  use  of  the  gang- 
ways on  the  demised  premises  in  transport- 
ing coal  from  adjoining  properties.  New 
York  &  P.  Coal  Co.  v.  Hillside  Coal  &  I. 
Co.  225  Pa.  211,  74  Atl.  28. 

Naturally  this  rule  applies  with  even 
more  certainty  and  force  when  the  grant 
of  coal  makes  express  provision  for  such 
further  use  of  the  granted  premises. 

Accordingly,  under  a  lease  of  coal  lands 
for  minijig  purposes,  providing  for  the  pay- 
ment of  .oyalty  to  the  lessor  as  long  ns  the 
mine  shall  be  operated,  not  c^l■p^■iM"'[ 
twenty-flve  years,  with  right  of  way  over 
the  surface  for  railway  tracks  to  shaft  and 
dumps,  and  atipulating  tliat  "if  the  second 
party  desires  to  use  the  right  of  way  upon 
the  land  after  the  coal  has  been  exhausted 
from  first  party's  land,  they  may  continue 
to  do  so"  for  a  certain  rental,  the  lessee 
may,  at  least,  until  the  coal  in  the  granted 
premises  is  exhausted,  and  within  twenty- 
live  years,  use  the  entries,  shafts,  and  sur- 
face right  of  way  for  the  removal  of  coal 
from  adjoining  lands  leased  by  the  same 
tesBce.  Madison  v.  Garfield  Coal  Co.  lU 
Iowa,  56,  86  N.  W.  41,  21  .vlor.  Min.  Rep. 
358. 

And  the  grantee  of  coal  with  mining 
rights  and  "with  the  privilege  of  mining 
and  removing  through  any  entries  made  in 
■aid  coal,  other  coal  belonging  or  which  may 
hereafter  belong"  to  him,  has  the  riglit  to 
bring  coal  from  hhi  adjoining  lands  through 
entries  in  the  mine  excavated  in  the  granted 
premiaea  to  the  bottom  of  the  shaft  there- 
in, and  there  to  raise  it  to  the  surface  of 
the  grantor's  land.  Potter  v.  Rend,  201  Pa. 
318,  SO  At!.  821,  22  Mor.  Min.  Rep.  1. 

Likewise,  under  a  lease  conveying  coal  in 
place,  with  the  right  to  mine  and  remove 
the  same  through  any  shafts,  slopes,  or  tun- 
nels that  may  be  dug,  together  nith  the 
right  to  use  the  openings,  buildings,  and 
fixtures  used  in  mining  said  coal  for  mining, 
preparing,  and  forwarding  coal  from  any 
adjoining  or  contiguous  lands  until  such 
lands  shall  be  exhausted,  the  grant  in  con- 
nection with  the  adjoining  lands  is  one  of 
present  enjoyment,  and  there  is  nothing  to 
show  that  this  privilege  is  to  be  made  use 
of  onlv  after  the  coal  conveyed  is  exhausted, 
40  L.R.A.(N.S.) 


Under  auch  a  lease  the  leasc-e  has  a  present 
right  to  mine  coal  from  adjoining  lands  by 
means  of  the  openings  upon  the  leased  land. 
Genet  v.  Delaware  &  U.  Canal  Co.  122  N. 
Y.  605,  26  N.  E.  922. 

Also,  in  case  of  a  grant  of  coal  with  the 
privilege  of  mining  and  a  right  of  way  for 
railroads  over  the  surface,  together  with 
the  privilege  of  "forever  hereafter  running 
their  coal  from  other  lands  through  the  en- 
tries and  railways  made  and  used  in  taking 
out  the  coal  above  granted,"  where,  because 
of  a  ravine,  the  coal  from  the  adjoining 
lands  can  he  transported  through  the  en- 
tries under  the  granted  land  only  after 
connecting  such  entries  with  the  coal  by 
means  of  a  surface  road,  the  grantee  has 
the  riglit,  as  incident  to  the  one  granted,  to 
build  sucli  a  road,  McCracken  v.  Gumbert, 
131  Pa.  36,  18  Atl.  1068,  17  Mor.  Min.  Rep. 
279, 

And  under  a  lease  atipulating  that  the 
lessee  may  use  any  slopes,  headings,  entries, 
and  pasBagewHva  through,  over,  and  across 
the  lands  leased  for  the  purpose  of  reaching, 

lands  which  he  may  lease  or  buy,  "provided 
said  lands  are  within  2,500  feet  of  the 
main  sloi>e  opened  on  the  lands  embraced  in 
the  lease,"  the  lessee  may  use  such  psssage- 
ways  tor  the  transportation  of  coal  mined 
on  adjoining  lands,  the  nearest  boundary 
of  which  is  within  the  stipulated  distance, 
St.  Louis  Union  Trust  Co,  v.  Galloway  Coal 
Co.  103  Fed.  106. 

Although  a  grantee  of  coal  with  mining 
rights,  together  with  the  privilege  of  minin;; 
through  the  granted  premises  other  coal 
belonging  to  him,  may  take  out  coal  from 
other  lands  through  openings  made  under 
the  surface  of  the  granted  premises,  and  to 
the  surface  through  a  shaft,  he  may  not  ap- 
propriate a  right  of  way  over  the  surface  ' 
of  the  granted  premises,  and  bujlo  thereon 
a  coal  railroad  for  the  purpose  of  trans- 
porting through  a  coal  shaft  located  on  an- 
other farm,  to  a  point  of  shipment  on  a 
tnird  farm,  coal  mined  and  brought  out 
through  that  shaft.  Farrar  v.  Pittsburg  4 
E.  Coal  Co,  28  Pa.  Svioer.  Ct,  280. 

On  the  other  hand,  t^e  grant  of  coal  may 
expressly   exclude   the   riglit   to   such   extn 
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ill  violntion  of  the  spirit  ot  tlie  contract 
of  sale  of  coal  b;  Animel  to  Gundlacti,  and 
is  taking  an  undue  advantage  of  compUin- 
ant,  wliich  it  is  proper  for  a  court  of 
equity  to  restrain  him  from  doing. 

Leavers  v.  Cleary,  supra;  McGuire  v. 
Boyd  Coal  &  Cake  Co.  238  III.  00.  86  X.  E. 
174;  Junction  Min,  Co.  v.  Springfield  Junc- 
tion Coal  Co.  222  111.  600,  78  N.  E.  902; 
La  Salle  v.  Matthiesscn  &.  H.  Zinc  Co.  16 
III.  App.  69,  affirmed  in  117  III.  411,  2 
K.  E-  406,  8  X.  E.  81. 

Messrs.  Schaefer  A  Kruger,  for  appel- 


the 


When  there  are  do  restrict! 
grant,     reservation,     or     exception     wliicli 
creates  the  estate,  the  space  which  may  be 
left  by  the  removal  of  the  mineral  and  by 

Thus,  under  a  grant  of  coal  to  be  mined, 
providing  that  no  coal  from  other  prop- 
erties shall  be  mined  through  the  workings 
on  the  demised  premises  e.vcepting  certain 
named  deposits,  and  adding  that  if  coal  be 
so  mined  accurate  returns  of  it  shall  be 
made,  onlj  the  excepted  deposit  may  be 
mined  through  the  worliings  on  the  leased 
premises.  Rookafellow  v.  Hanover  Conl  Co. 
12  Pa.  Co.  Ct  241. 

And  in  Beck  v.  Ei^onomy  Coal  Co.  149  Iowa, 
24,  127  N.  W.  1109,  under  the  maxim  that 
the  expression  of  one  thing  is  the  exclusion 
of  another,  it  is  held  that  under  .a  lease 
of  coal  for  mining  purposes,  providing  for 
the  mining  of  coal  from  other  lands  through 
a  shaft  located  on  the  leased  land,  and  also 
providing  for  the  removal  of  coal  from  the 

any  c 

carry  coal  from  other  land) 

on  the  leased  land  and  up  a  shaft  on  still 

oUier  land.     Two  judges  out  of  six  dissent, 

on  the  ground  that  since.  In  the  absence  of 

any  particular  stipulation,  the  general  rule 

is  otherwise,  in  order  to  avoid  its  operation 

there  must  be  some  stipulation  in  the  lease 

indicating  an  intention  to  avoid  it. 

Also  a  grantee  of  coal  with  mining  rights 
and  the  ri^lit  to  use  2  acres  of  surface  lan<l 
for  a  shaft  and  other  appliances,  the  con- 
veyance stipulating  that  at  cessation  of 
mining  operations  grantee  shall  remove  all 
buildings  and  shafts,  and  till  up  the  holes, 
has  no  right  to  carry  coal  from  his  ad- 
joining lands  through  the  grantor's  land 
and  up  the  shaft  located  thereon,  and  to 
dump  the  waste  on  the  land  of  me  grantor. 
Moore  V.  Price,  125  Iowa,  353,  101  N.  W. 
91. 

Likewise,  a  grant  of  coal  with  mining 
privilege  and  with  the  use  of  railroad  fix- 
tures and  other  property  specified,  which  is 
then  being  used  in  and  about  the  mine,  con- 
veys the  use  of  such  property  only  in  con- 
nection with  the  coal  sold;  and  the  grantee 
has  no  right  to  use  the  property  for  the  pur- 
pose of  taking  out  other  coal  of  which  he 
is  the  owner.  McCIoskey  v.  Miller,  72  Pa. 
151. 

j  Atl. 


tnc  removal  of  bo  much  of  tlte  containing 
strata  as  may  be  reasonabt;  required  for 
the  operation  of  mining  remains  a  part  of 
the  property  of  the  mine  owner  until  the 
exhaustion  of  the  mine,  and  may  be  used 
by  hitn  during  the  continuance  of  the 
estate  as  he  may  see  fit,  provided  that  such 
user  does  no  injury  to  the  surface. 

Moore  v.  Indian  Camp  Coal  Co.  75  Ohio 
St.  493,  80  X.  K.  6;   Lillibridge  v.  Lacka-    . 
wanna  Coal  Co.  143  Pa.  293,  13  L.R.A.  G27, 
24    Am.    St.    Rep.    614,    22    Atl.    1036,    17 
Mor.  Min.  Rep.  412. 

Farmer,    J.,    delivered    the    opinion    of 

the    court: 

This  action  is  a  bill  in  chancery  filed 
by    the    appellant    against    the    appellees, 

226,  it  was  said  that  under  the  provisions 
of  a  grant  conveying  certain  coal  with  right 
of  way  for  the  purpose  of  mining  and  carry- 
ing it  away,  the  grantee  has  no  right  to 
carry  coal  from  an  adjoining  tract  through 
an  open  pit  upon  the  granted  premises,  and 
to  a  putiHc  road  over  the  rl|>ht  of  way  upon 
the  surface.  In  a  later  appeal  of  this  case 
(IKfl  Pa.  156,  42  Atl.  4,  19  Mor.  Min.  Rep, 
03!)),  the  court  states  that  the  first  deci- 
sion was  not  intended  to  overrule  Lilli- 
bridge v.  l^ckawanna  Coal  Co.  143  l>a.  293, 
13  L.R,A.  027,  24  Am.  St.  Rep.  544,  22  Atl. 
1035,  17  Mor.  Min.  Rep.  412,  tlie  decision 
in  the  Webber  Case  dealing,  not  with  the 
right  to  transport  coal  from  other  land 
through  underground  pai-sageways  in  leased 
land,  hut  with  tlie  quehtion  of  trespass  upon 
the  surface  of  such  land. 

Under  a  lease  or  deed  of  land  reserving 
the  mines  therein  and  a.  right  to  work  them, 
with  right  of  way  to  and  from  the  sanie,  it 
has  been  held  that  the  tensor  may  use  the 
underground  passage  in  such  mine's  tor  any 
uurpose  whatever,  including  tlie  carrying 
through  it  of  coal  taken  from  adjoining 
promises.  Proud  v.  Rates,  34  L.  J.  Ch.  X. 
S.  406,  11  Jur.  N.  S.  441,  6  New  Reports, 
92,  13  L.  T.  N.  S.  81,  15  Mor.  Min.  Rep. 
-227;  Iletnilton  v.  Qraham.  L.  R.  2  H.  I.^ 
Kc.  App.  Cas.  160;  Batten  I'ooU  v.  Kennedv 
111)07]  1  Ch.  258,  76  L.  J.  Ch.  N.  S.  102. 

But  often,  under  a  reservation  of  mines 
in  grants  of  particular  lands,  the  right  to 
use  the  passageways  therein  is  held  to  be 
limited  to  the  mine.^  thus  reserved. 

Thus,  under  a  deed  of  lands  reserving  coal 
mines  therein,  with  mining  privileges  and 
right  of  way  to  and  from  the  mines  over 
the  land,  no  easement  is  reserved  except 
for  the  purpose  of  getting  coal  under  the 
lands  conveyed;  and  the  grantor  may  not 
carry  along  the  riglit  of  way  coal  got  in 
another  tract  of  land,  even  though  the 
coal  in  both  tracts  is  a  jjart  of  the  same 
mineral  field.  Dand  v.  Kingacotc,  li  Mees. 
A  W.  174.  2  Eng.  Ry.  &.  C.  Cas.  27,  9  L. 
J.  Exch.  N.  S.-  279.  . 

And  in  Ramsav  v.  Blair,  L.  R.  1  App. 
Cas,  TOl,  it  was  held  that  under  grants  of 
.  land  reserving  the  coal  therein,  with  power 
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praying  for  an  injunction  and  an  account- 
ing. The  facts  out  of  which  the  litigation 
arose  are  as  follows:  Prior"  to  August  30, 
1887,  Martin  Ammel  owed  in  fee  simple  the 
N.  W.  i  ot  the  S.  E.  i  and  the  E.  }  of  tlie 
N.  E.  i  of  the  S.  W.  i  of  section  Ifl,  town- 
ship I  N.,  range  8  W.,  St.  Clair  county. 
On  said  30th  day  of  August,  ISS7,  Ammel 
and  wife  conveyed  by  warranty  deed  to 
Philip  M.  Gundlacb  t)ie  coal  "in,  under, 
and  throughout"  the  land  above  described, 
except  Ij  acres  previously  conveyed  to 
Antoine  Fournie,  "with  license  irrevocable 
to  mine  and  remove  said  coat,"  except  the 
coal  under  a  part  of  said  land  (described 
by  metes  and  bounds)  upon  which  the  resi- 
dence and  otb.er  buildings  of  the  grantor 
were   located.     On  the  2Bth  of  July,   1903, 

to  dig  and  carry  away  the  same,  the  grantor 
has  no  right  to  carry  over  or  through  that 
land  coal  dug  from  other  lands. 

And  in  Durham  4  S.  R.  Co.  v.  WaJkec,  2 
Q.  B.  940.  2  Gale  4  U.  320,  3  Eng.  Rv.  ft 
C.  Cas.  30,  11  L.  J.  Exch.  N.  S.  4«.  17 
Eng.  Rul-.Cas.  590.  where  a  deed  of  land 
reserved  to  the  grantor  the  mines  thereon, 
with  the  right  to  work  them,  right  of  way 
to  them,  and  to  or  from  anv  other  mines, 
and  all  necessary  and  convenient  ways,  pas- 
sages, and  powers  for  the  purposes  afore- 
said, it  is  held  that  this  right  of  way  wan 
meant  to  be  used  only  in  connection  with 
the  mines  reserved;  and  a  railroad  built 
thereon  could  not  be  used  for  the  purpose 
of  carrying  coal  beloiif-ing  to  the-  grantor, 
but  gotten  elsewhere  than  on  the  demised 
premitea. 

'I'he  right  of  transporting  coal  from  ad- 
joining lands  through  or  over  teased  land 
exists,  however,  only  so  long  as  the  coal 
conveyed  is  in  good  faith  being  mined.  It 
would  be  a  perversion  of  the  intention  of 
the  parties  to  use  such  passageways  mere- 
ly and  only  for  the  purpow  ot  reaching 
other  coal,  and  besides,  such  use  would  be 
a  continual  menace  to  the  stability  of  the 
surface.  If  such  use  were  allowed,  no  owner 
of  the  land  could  tell  when  his  estate  would 
cease  to  be  disturbed  by  workings  under- 
neath. The  rule  laid  down  in  the  above 
cases  is  not  intended,  therefore,  to  give  the 
grantee  of  coal  an  undisputed  and  per- 
petual right  of  way  under  anotner's  land. 
The  owner  of  the  land  above  and  below 
has  a  right  to  the  reversion  of  the  space 
occupied  by  the  coal  within  a  time  con- 
templated by  the  parties  when  that  coal  is 
nmoved.  Webber  v.  Vogel.  189  Pa.  156,  42 
Atl.  4,  19  Mor.  Min.  Rep.  630. 

So,  when  the  grantee  of  coal  in  place  has 
ceased  to  mine  that  coal  to  any  appreciable 
'  extent,  he  may  not,  wjthout  an  express 
grant  of  such  right,  extend  the  openings  to 
the    mines   to   adjacent    lands,   mine    lai^e 

Quantities  there,  and  use  the  grantor's  land 
or  loading  and  transporting  such  coal. 
Hooper  v.  Dora  Coal  Slin.  Co.  B5  Ala.  235, 
JO  So.  652. 

But  it  has  been  held  that  where  a  grant 
40  L.R..^.(.\.S.) 


Gundlach  conveyed  to  Prosper  Fournie  a 
strip  of  coal  underlying  the  southwest 
corner  ot  the  premises  above  described. 
Said  strip  was  described  by  metee  and 
bounds,  was  436  feet  long  north  and  south 
by  S1.8  feet  wide  east  and  west,  and  com- 
prised a  little  less  than  one  acre.  On  the 
lltli  day  of  March,  1905,  Ammel,  by  war- 
ranty deed  and  without  anv  reservation, 
conveyed,  the  X.  W.  J  of  the  8.  E.  i  and 
the  E.  i  of  the  N.  E.  i  of  the  S.  W.  i  of 
section  16,  except  the  Antoine  Fournie  acre, 
to  the  appellant.  The  Antoine  Fournie 
acre  lay  along  the  north  line  of  the  last 
above  described  tract.  Prosper  Fournie 
own!  land  adjoining  appellant's  lands  on 
the  south  and  west.  On  Fournie'a  land  ad- 
joining appellant's  on  the  west,  the  Pitts- 

of  coa!  in  place,  with  mining  privileges,  and 
with  provisions  for  the  termination  of  the 
agreement,  also  stipulates  that  the  grantee 
shall  have  the  right  of  way  through,  over, 
or  under  said  land  to  transport  coal  from 
adjoining  lands,  these  covenants  are  inde- 
pendent of  each  other,  and  the  grantee  may 
use  the  gangway  of  the  mine  as  a  means 
of  reaching  coal  on  an  adjoining- tract,  not- 
withstanding mining  operations  on  the 
granted  tract  have  ceased.  -Stewart  v. 
Northwestern  Coal  &  I.  Co.  147  Pa.  012,  23 
Atl.  882. 

And  where  a  grant  of  certain  coal  with 
mining  privileges  provides  that  for  any  coal 
that  the  grantee  shall  remove  from  other 
lands  through  or  over  the  granted  premisca 
he  shall  have  all  the  rights  then  possessed 
by  the  grantor,  and  where,  at  the  time,  the 
grantor  had  the  right  to  use  the  entries 
upon  the  land  granted  for  the  purpose  of 
removing  coal  from  other  lands,  with  the 
privilege,  aft«r  those  mines  should  be  ex- 
hausted, of  continuing  such  use  of  the  en- 
tries by  paying  a  certain  rental,  these 
provisions  authorized  the  grantee  to  trans- 
port coal  from  his  adjacent  lands  through 
the  entries  upon  the  granted  premises,  even 
aftei*  the  coal  upon  the  latter  is  exhausted. 
The  court  remarks,  by  way  of  illustrating 
the  general  rule,  that  a  man  who  rents  a 
farm  adjoining  his  own  may,  during  the 
lease,  haul  the  produce  of  his  own  land 
across  the  leased  land  without  any  license 
from  his  landlord.  Wadsworth  L'oal  Co.  v. 
Silver  Creek  Min.  &  K.  Co.  40  Ohio  St. 
550. 

Such  a  grantee  having  agreed  to  sink  a 
shaft  tor  the  purpose  of  mining  the  coal 
contained  in  the  land,  and  to  pay  a  cer- 
tain royalty,  with  no  allusion  in  the  con- 
tract to  mining  elsewhere,  may  not,  after 
sinking  such  a  shaft,  abandon  the  coal  in 
the  granted  premises,  and  use  the  shaft  ex- 
clusively for  working  a  mine  on  adjoining 
premises.  T^avers  v.  Clearv,  75  III.  349,  2 
Mor.  Min.  Rep.  618. 

And  under  a  mining  lease  providing  sim- 

tly  for  a  certain  royalty  to  the  lessor,  the 
■asee  may  not  operate  the  leased  premises 
simply   enough   to   avoid    a   forfeiture,   m^ 
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burg  Coal  £  Alining  Company  had  its  coal 
ihaft,  through  whi^^h  it  ia  talcing  coal 
underlying  appellant's  land,  and  also  Four- 
nie'a  coal  under  the  land  lying  south  of 
appellant's.  In  order  to  get  the  coal  from 
"the  Fournie  land  lying  south  of  appellant's 
to  the  shaft,  it  is  taken  through  a  space 
from  which  the  coal  has  been  removed  in 
the  atrip  conveyed  by  Gundlach  to  Fournie. 
All  these  facts  are  set  out  in  the  bill, 
and  it  is  alleged  that  at  the  time  and  prior 
to  the  conveyance  of  the  coal  by  Ammel 
to  Gundlach,'  with  license  to  remove  the 
same,  it  was  understood  and  agreed  in  writ- 
ing between  the  parties  that  nothing  was  in- 
cluded in  the  conveyance  escept  the  coal 
in  place,  with  license  to  remove  it,  and 
that,  when  it  was  removed,  the  space  for- 
merly occupied  hy  the  coal,  and  the  rooms, 
entries,  and  tunnels  left  by  its  removal, 
should  revert  to  the  grantor  and  his  as- 
signs. The  bill  further  allepes  that  prior 
to  and  at  the  time  of  the  conveyance  of 
the  premises  to  appellant,  the  Pittsburg 
Coal  &  Mining  Company  was  operating 
a  shaft  for  hauling  coal  from  the  bottom 
to  the  surface  of  the  land  owned  by  Pros- 
per Fournie,  lying  west  and  south  of  appel- 
lant's land,  and  that  said  Fournie  pur- 
chased the  acre  of  coal  under  appellant's 
land  from  Oundlach  with  the  design  and 
intention  of  using  the  space  made  by  re- 
moving coal  therefrom  for  the  purpose  of 
taking  coal  from  under  the  land  of  Four- 
nie which  lies  south  of  appellant's  land  to 
the  surface  through  the  shaft  of  the  Pitts- 
burg Coal  &  Mining  Company,  located  on 
the  land  of  Fuiirnle  immediately  west  of 
appellant's  land.     The   bill  charges  an  un- 

use  the  land,  shafts,  and  entries  chiefly  to 
mine  and  ship  coal  from  ailjoining  land. 
Peters  v.  Phillips,  03  Iowa.  550,  19  N.  W. 


Sine 


I   the  < 


-   of   Cr. 


»  the 


copyholders  hai 
througliout,  except  the  trees  and  minerals, 
which  remain  the  propertr  of  the  Crown, 
and  since.,  if  the  Crown  removes  the  min- 
erals, the  copyholder  becomes  entitled  to 
the  possession  of  the  space  where  the  min- 
erals were,  and  is  entitled  to  use  it  as  he 
wishes,  it  follows  that  under  a  lease  from 
the  Crown  of  the  coal  mines  in  snch  a 
manor,  even  though  provision  is  made  there- 
in for  the  conveyance  of  coal  from  adjoin- 
ing land  through  the  pits  or  pasBBgefl  in 
the  lands  of  the  manor,  such  user  is  a  tres- 
pniw*  against  the  copyholder,  and  the  lessee 
may  not  use  for  such  purpose.^  either  under- 
ground passages  or  surface  railways.  Eard- 
ley  V.  Granville.  L.  R.  3  Ch.  Div.  820,  45 
L.  J.  Ch.  X.  S.  Cilln.  34  L.  T.  N.  S.  COil,  24 
Week.  Rep.  528,  17  Eng.  Rul.  Cas.  45S. 

But  it  has  been  lield  that  under  a  grant 
from  the  lords  of  a  manor  of  the  coal  mines 
therein,  the  grantee  has  a  right  to  make 
40  L,R,A.(N,S,) 


lawful  combination  and  confederation  be- 
tween Fournie  and  the  Pittsburg  Coal  t 
Mining  Company,  and  in  pursuance  of 
which  an  illegal  contract  was  made  and 
entered  into  between  them,  by  which 
Fournie  has  received  a  large  sum  of  money 
from  the  Pittsburg  Goat  k  Mining  Com- 
pany for  the  right  of  using  the  space,  tun- 
nel, or  entry  under  the  said  acre  for  con- 
veying coal  under  appellant's  land  from 
Fournie's  land  lying  south  of  his  to  the 
shaft;  that,  in  pursuance  of  the  said  agree- 
ment, the  Pittsburg  Coal  t  Mining  Com- 
pany is  in  now  using,  and  will  continue  to 
use.  said  space  in  said  acre  for  said  pur- 
pose, to  the  prejudice  of  appellant,  unless 
enjoined  therefrom.  The  bill  charged  that 
the  appellees  were  unlawfully  using  the 
premises  of  appellant,  and  that  Fournie 
was  deriving  large  profits  therefrom,  and. 
if  permitted  to  continue  such  uae,  appel- 
lant will  be  forever  deprived  of  his  own 
just  rents,  gains,  and  profits,  and  tie  irrep- 
arably damaged.  There  is  no  averment  in 
the  bill  that  Fournie  has  removed  all  the 
coal  bought  by  him  from  Gundlaqh,  but  the 
cliarge  is  that  he  and  the  otlier  appellee 
are  using  a  apace  cut  through  said  coal 
to  transport  coal  from  Fournie's  lands 
south  of  appellant's  to  the  shaft  of  the 
mine.  The  prayer  is  for  an  injunction,  and 
that  said  Fournie  be  required  to  account 
to  appellant  for  what  he  has  received  from 
the  Pittsburg  Coal  £  Mining  Company  for 
the  use  of  the  space,  entries,  and  rooms 
under  said  acre.  A  demurrer  to  the  bill 
was  sustained,  and,  appellant  electing  to 
stand  by  his  bill,  a  decree  was  entered  dis- 
missing the  same  for  want  of  equity,  and  an 

a  tramway  through  the  subsoil  of  the  copy- 
hold of  the  manor,  and  to  carry  along  this 
tramway  coal  dug  beyond  the'  limits  of  the 
manor,  in  order  to  bring  it  to  the  surface 
within-  the  manor.  Bowser  v.  Maclean,  2 
De  G.  F.  i  J.  415,  30  L.  J.  Ch.  ->.  S.  273,  6 
Jur.  N.  S.  1220,  3  L.  T.  K.  S.  456,  9  Week. 
Rep.  112.  17  Eng.  Rul.  Cas.  453. 

Under  an  act  of  Parliament  reserving  to 
the  bishop  of  a  see,  as  lord  of  the  manor, 
all  mines  under  certain  commons,  with  min- 
ing privileges  and  right  of  way  in  and  over 
the  same,  also  the  right  of  w'orking  mines 
belonging  to  the  see  wlieresoevet  they  may 
be,  and  the  right  to  carry  away  the  -coal 
from  those  mines,  or  out  of  any  other  lands 
or  grounds  whatsoever,  he  may  carry  over 
the  land  coal  gotten  from  those  commons. 
and  also  coal  from  any  otlier  mines  of  the 
see,  althoiigli  not  mined  through  shafts 
sunk  within  the  particular  commons.  But 
he  may  not  carry  over  those  lands  coal 
gotten  from  mines  not  belonging  to  the  see. 
Midglev  v.  Richardson,  14  Mees.  4  W.  595, 
15  L.  j.  Eich.  N.  S,  257- 
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appeal   has  been   prosecuted   direct  to  this 

Appellant  contends  that  the  deed  from 
Ammel  to  Gundlach  for  the  coal  was  a 
conveyance  of  the  coal  with  the  right  to 
remove  it,  and,  when  the  coal  was  removed, 
all  rights  of  Gundlach  ceaaed,  and  the 
space  from  which  the  coal  was  removed 
became  and  was  the  property  of  the  grant- 
or and  his  assigns.  We  think  the  eufli- 
ciency  of  this  bill  must  be  determined  from 
a  consideration  of  the  legal  effect  of  a  con- 
veyaoce  of  coal  under  the  surface  of  land, 
without  any  reference  to  the  allegations 
that  at  and  prior  to  the  time  of  the  con- 
veyance from  Ammel  to  Gundlach  it  was 
understood  and  agreed  in  writing  between 
them  that  nothing  passed  by  the  grant  ex- 
cept the  coal  and  the  right  to  remove  it, 
and  that,  when  removed,  the  rooms,  entries, 
and  tunnels  should  revert  to  the  grantor 
and  his  assigns.  If  there  was  such  a  writ- 
ing, it  is  not  set  out  in  the  bill  nor  made 
an  exhibit  to  it,  nor  is  it  alleged  that  it 
was  contemporaneous  with'  the  execution 
of  the  deed,  but  the  allegation  is  that  the 
writing  existed  prior  to  and  at  the  time 
tlie  deed  was  made.  Neither  is  there  any 
allegation  that  such  a  writing  was  re- 
corded, or  that  Fournie  had  notice  of  its 
CTistence  when  he  bought  the  acre  of  coal 
from  Gundlach. 

We  regard  the  principle  announced  in 
Consolidated  Coal  Co.  v.  Schmiseeur,  135 
111.  371,  25  N.  E.  705,  as  in  point.  In  that 
case  Mrs.  Schmisseur  sold  and  conveyed  to 
the  Schuremans  the  coal  underlying  150 
and  a  fraction' acres  owned  by  her,  and, 
for  the  purpose  of  enabling  the  grantees 
to  sink  shafts  and  mine  and  remove  tlie 
coal,  she  leased  to  them  and  their  legal 
representatives  for  the  term  of  thirty-five 
years,  "unless  the  said  coal  shall  be  sooner 
exhausted,  in  which  event  said  lease  and 
the  right  to  mine  said  coal  shall  cease 
and  expire."  certain  portions  of  the  land 
described,  containing  in  all  seven  acres. 
The  grantees  sunk  a  sha,ft,  opened  a  mine, 
and  rained  coal  for  some  years,  and  then 
sold  out  to  the  Consolidated  Coal  Company. 
That  company  acquired  from  other  parties 
,  the  coal  under  100  acres  of  land  adjoining 
the  land  of  Mrs.  Schmisseur,  and  proceeded 
to  mine  and  remove  the  coal  from  thiit 
land  through  entries  and  openings  made 
in  the  land  of  Mrs.  Sclimisseur  by  remov- 
ing coal  therefrom,  and  hoisting  the  coal 
so  removed  from  other  lands  through  the 
shaft  on  the  hind  Ipnaed  from  Mrs.  Schmis- 
aeur.  who  thereupon  Died  a  bill  to  enjoin 
transporting  roal  from  other  land  across 
or  over  her  land  which  was  not  mined 
from  her  land.  The  position  of  Mrs. 
Schmisseur  was  stated  by  the  court  in  the 
i^  L.R.A.[K,S,) 


followinif  language:  "It  is  insisted,  and 
with   much   force,   that   a   court   of  equity 

should  interfere,  by  way  of  injunction,  to 
prevent  appellant  from  using  its  entries 
and  the  pit  and  shaft  upon  the  leased 
premises  for  the  purpose  of  removing  and' 
delivering  coal  mined  upon  its  adjacent 
lands,  tor  the  reason,  as  is  alleged,  that 
it  is  in  violation  of  the  contract  and  a 
breach  of  its  conditions."  The  court  said 
Mrs.  Schmisseur,  if  she  had  seen-  proper 
to  do  so,  might  have  restricted  the  use  of 
her  land  by  express  stipulation,  and  re- 
quired the  lessees  to  agree  not  to  use  it 
for  any  purpose  she  deemed  detrimental 
to  her  interests;  but,  not  having  done  so, 
a  court  of  equity  would  not  interfere  to  pre- 
vent the  use  that  was  being  Qiade  of  her 
land  by  the  Consolidated  Coal  Company 
until  the  expiration  of  the  term  of  the 
lease,  or  until  all  the  coal  had  been  mined 
from  underneath  her  land. 

The  same  question  involved  in  this  case 
was  before  the  supreme  court  of  Ohio  in 
lloore  V.  Indian  Camp  Coal  Co.  73  Ohio. 
493,  80  N.  E.  e.  It  was  there  said:  ■'The 
empty  space  is  therefore  not  merely  prop- 
erty which  may  be  used  as  an  incident  to 
the  removal  of  the  'mineral  included  in  the 
grant,  but,  as  suggested  by  the  author  cited 
above  IMacSwinney  on  Minesi,  he  may  use 
the  space  created  by  removal  of  mineral 
within  the  grant  as  a  way  for  the  carriage 
of  minerals  from  his  adjoining  lands,  or, 
if  he  prefers  to  do  so,  he  may  cut  a  pas- 
sage through  the  minerals  and  use  it  for 
the  carriage  of  minerals  from  his  other 
lands.  MacSwInney  on  Mines,  67,  68.  In 
creating  a.  separate  mining  right,  grantor 
may,  of  course,  protect  himself  by  restric- 
tions; but,  in  the  absence  of  such  restric- 
tions, we  think  that  the  rulings  in  [citing 
numerous  cases,  including  Consolidated 
Coal  Co.  V.  Schmisseur]  are  sound  taw 
and  should  be  followed." 

The  same  question  was  before  the  su- 
preme court  of  Pennsylvania  in  Lillibridge 
V.  Lackawanna  Coal  Co.  143  Pa.  293,  13 
L.R.A.  627,  24  Am.  St.  Rep.  644,  22  Atl. 
1035,  17  Mor.  Min.  Rep.  412.  In  that  case 
a  hill  was  filed  to  enjoin  defendant  from 
removing  coal  belonging  to  It  on  a  tract 
of  land  adjoining  the  plaintiUs'  through  a 
tunnel  made  hy  the  defendant  through  coal 

derlying  plaintiffs'  land,  which  had  been 
purrhased  from  plaintiffs  and  conveyed  by 
them  to  defendant.  The  contention  of  the 
plBiiililTs  was  stated  hy  the  court  in  this 
language:  "The  argument  is  that  it  was 
not  within  the  intention  of  the  parties  that 
right  should  be  granted  or  exer- 
cised, and  that,  whether  it  was  or  not,  the 
plaintiffs  have  such  a  property  in  the  cham- 
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that  it  cannot  be  used  without  their  per- 
misBion."  The  opinion  is  an  elalwrate  one, 
Teviewinj;  many  Buthoritiea,  and  deniea 
plaintiflB'  right  to  the  writ.  Among  otiier 
tliiiiga  it  was  said:  "If,  then,  the  coal  in 
place  i»  a  pure  corporeal  hereditament,  the 
title,  in  fee  simple,  to  which  paases  to  a 
purchaser  b;  apt  conveyance,  there  would 
be  no  more  propriety  in  claiming  a  title  in 
the  grantor  to  the  space  it  occupies  than 
there  would  be  in  claiming  a  similar  right 
in  a  vendor  of  the  surface  to  the  space  de- 
veloped by  the  vendee  in  digging  the  cellar 
and  foundations  of  a  house.  We  are  alto- 
gether unwilling  to  adopt  any  such  view  of 
the  rights  of  tlie  parties  in  either  of  such 
cases.  .  .  .  According  to  the  averments 
of  the  bill,  tlte  tunnel  or  way  is  cut  through 
a  vein  of  coal  200  feet  below  the  surface, 
and  is  12  feet  high,  and  extends  in  the  vein 
all  the  way  from  the  one  side  to  the  other 
of  the  tract.  In  this  way  or  chamber  tlie 
plaintiUs,  as  owners  of  the  surface,  have  no 
right  or  title.  Thoy  have  no  access  to  it; 
they  cannot  use  it;  tbey  are  in  no  manner 
obstructed   or   injured  by  it." 

We  tliink  it  must  be  conceded  the  forego- 
ing decisions  are  in  point,  and  we  have  been 
referred  to  no  cases  bo  nearly  analogous,  or 
where  the  precise  question  has  been  in- 
volved,  holding  a  contrary  view. 

We  are  therefore  of  opinion  the  decree  of 
the  Circuit  Court  was  in  Hccordance  with 
the  law,  and  the  decree  is  aftinncd. 
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Master  —  simple  tool  —  InHpectlon  — 

1,  A  cant  hook  designed  to  handle  logs, 
which   is  formed  of  a  long  handle  with  an 


The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  notes  to  Vander- 
pool  V.  Partridge,  13  L.R.A.(N.S.)  008,  and 
Sheridan  v.  Gorman  Mfg.  t'o.  13  L.R.A. 
(K.S.)  OBT,  and  this  note  is  supplementary 
thereto. 

Ab  is  shown  in  the  eiirlier  notes,  the  cases 
generally  hold  that  tlie  duty  of  the  master 
is  somewhat  moiiificd  in  reiipcct  to  furnish- 
ing and  keeping  in  repair  simple  tools  used 
by  employees  in  the  course  of  their  eraploy- 

Tbe  basix  of  the  simple  tool  rule  is  well 
stated  in  Williams  v.  Uarbutt  lumber  Co, 
41)  L,R.A.(N.S.) 


iron  cufT  near  one  end,  to  which  is  fastened 
a  hook  which  grapples  and  turns  the  log 
when  the  handle  is  used  as  a  lever,  is  not 
a  aimple  tool  within  tlie  rule  which  relieves 
the  master  from  the  duty  of  inspecting 
such  tools,  although  they  are  intended  for 
the  use  of  his  servant. 
Same  —  contributory   neKllKence. 

2.  An  employee  is  guilty  of  contributory 
negligence  in  attempting  to  use  a  cant  hook 
containing  a  defect  of  which  he  knows,  or 
by   the  exercise  of  ordinary  care  ought  to 

Evidence  —   neKlltence  of  servmat  — 

handling   tools. 

3.  Upon  the  question  whether  or  not  an 
employee  injured  by  the  use  of  a  defective 
cant  hook  ought  to  have  known  of  its  defec- 
tive condition,  evidence  should  be  consid- 
ered as  to  the  use  he  had  made  of  it  and 
his  familiarity  with  such  tools. 

Trial  —  Jury  —  negligence  of  servant. 

4.  Whether  or  not  an  employee  injured 
by  the  use  of  a  defective  cant  book  knew 
or  should  have  known  of  its  defective  con- 
dition is,  under  all  the  evidence  in  the  case, 
a  question  for  -the  jury. 

(February  13,  1911.) 

',  PPEAL  by  plaintiff  from  a  judgment  of 
i\.  the  Circuit  Court  for  Covington  County 
in  defendant's  favor  in  an  action  brouglit 
to  recover  damages  for  personal  injuries  re- 
ceived by  plaintitr  while  in  the  employment 
of  defendant.     Reversed. 

Plaintiff'  was  required  to  place  timbers  on 
rollers  to  be  carried  to  a  saw  for  cutting. 
For  tiiis  purpose  tools  known  as  "cant 
hooks"  were  used.  Tlie  cant  book  was  a 
large  handle  made  of  wood  (o  which  a  hook 
was  fastened  by  an  iron  culf  a  few  inches 
from  the  bottom.  The  hook  was  fastened 
into  the  cuff  by  a  bolt  so  as  to  give  it  play. 
The  tool  in  question  was  defective  by  rea- 
son of  the  screw  which  fastened  the  cuff 
on  the  handle  having  come  out,  causing  the 
cuff  to  slip,  so  that  when  plaintiff  attempt- 
ed to  use  it  he  was  thrown,  and  hie  leg  in- 
jured 80  that  iiniputation  was  necessary. 
Mr.  R.  X.   Miller   for   appellant. 

132  Ga.  221.  04  S.  E.  05,  where  the  court 
said:  "The  general  rule  requires  a  master 
to  use  ordinary  diligence  to  furnish  the 
servant  with  appliances  reasonably  suit*d  * 
to  the  use  for  which  they  are  intended,  and 
to  use  like  diligence  in  inspecting  and  keep> 
ing  them  in  proper  condition  for  use.  To 
this  general  rule  some  courts  of  other  stateR 
have  declared  that  there  exists  what  has 
been  denominated  an  exception  as  to  'sim- 
ple tools.'  The  basis  on  which  tuis  hai  been 
placed  by  some  of  the  courts  is  that  where 
a  tool  or  instrumentality  is  so  entirely  sim- 
ple in  its  nature  and  character  that  il 
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MessrB.  Flowers,  Fletcher  A  Vhlt- 
fleld,    for   appellee: 

There  is  no  duty  resting  on  an  employer 
to  inspect  during  their  uee  common  tools 
and  appliances  whicb  everyone  is  cODveruuit 
with. 

Miller  V.  Erie  R.  Co.  21  App.  Div.  U,.  47 
N.  Y,  Supp.  285 ;  Marsh  v.  Chickering,  101 
X.  Y.  306,  S  N.  E.  56;  Wachsmutli  t.  Shaw 
Electric  Crane  Co.  118  Mich.  275,  76  N.  W. 
497;  Lynn  v.  Glucose  Sugar  Ref.  Co.  128 
Iowa,  501,  104  N.  W.  577. 

Any  testimony  which  might  be  offered 
to  shoiv  knowledge  on  the  part  of  the  mas- 
ter would  of  necessity  prove  it  more  con- 
clusively on  tbe   part  of  the  servant. 

Houston  &  T.  C.  H.  Co.  v.  Scott,  —  Tex. 
Civ,  App.  — ,  62  S.  W.  1077;  Burlington  & 


0.  R.  Co.  V.  Liehe,  17  Colo.  280,  2fl  Pac. 
175;  Illinois  0.  R.  Co.  v.  Price,  72  Miss. 
862,  18  So.  416;  Holt  V.  Chicago,  M.  4,  St. 
P.  R.  Co.  94  Wis.  596,  6B  N.  W,  352;  Louis- 
ville, E.  k  St.  L.  Consol.  R  Co.  v.  Allen,  47 
111.  App.  465;  1  Labatt,  Mart.  &  8.  5  405. 
Plaintiff  is  chargeable  with  all  the  in- 
formation which  he  should  have  possessed 
by  the  exercise  of  reasonable  care  and  cau- 

Jonea  t  A.  Co.  v.  George,  227  111.  64,  81 
N.  E.  4,  10  Ann.  Cas.  285 ;  Christiansen  v. 
William  Graver  Tank  Works,  223  III.  142, 
79  N.  E.  97,  7  Ann.  Cas,  69;  1  Labatt,  Mast. 
&  S.  §  388;  Holt  V.  Chicago,  M.  4  St.  P. 
R.  Co.  94  Wis.  696,  69  N.  W.  352;  Stork  v. 
Charles  Stolper  Cooperage  Co.  127  Wis. 
318,   108  N.  W.  841,  7  Ann.  Cas.  339;   01- 


sen'ant  cannot  recover  on  the  ground  that 
the  master  did  not  inspect  it.  In 
the  decisions  there  is  abroad  anno 
that  the  master  is  under  no  duty  to  inspect 
such  simple  tools.  It  will  be  found,  how. 
ever,  that  in  most  of  tbe  coses  where  thie 
rule  or  exception  was  applied,  the  con- 
troversy was  between  the  master  ani!  the 
servant  to  whom  he  furnished  the  tool,  and 
where  the  defect  and  danger  were  i 
ent  that  the  servant  was  guilty  of  negligence 
in  using  tbe  tool,  or  where  he  knew  of  its 
condition,  or  had  equal  opportunity  with 
the  master  for  knowing  it.  The  apparent 
hardship  of  holding  the  master  to  a  high 
degree  of  diligence  relatively  to  his  servant 
in  regard  to  inspecting  very  simple  things, 
the  condition  of  which  must  be  patent  to 
the  person  using  them,  appears  alao  to  have 
had  weight  in  some  instances." 

So,  in  American  Car  &  Foundry  Co.  v. 
Nachand,  47  Ind.  App.  204,  93  N.  E.  1083, 
the  court  said:  "There  is  no  duty  resting 
upon  the  master  to  inspect  such  tools  while 
they  are  in  the  possession  and  use  of  tbe 
servant,  and  his  failure  to  make  such  in. 
spection  for  the  purpose  of  discovering  de- 
fects caused  by  use  is  not  negligence.  .  .  . 
Tbe  reason  for  the  rule  just  stated  is  that, 
where  the  tool  is  simple  in  construction,  so 
that  defects  therein  can  be  discovered  with- 
out special  skill  or  knowledge  and  without 
intricate  inspection,  the  servant  is  as  welt 
qualified  as  anyone  else  to  detect  defects 
and  to  judge  of  the  probable  danger  of  us- 
ing such  tool  while  defective;  and,  the  tool 
being  in  the  possession  of  the  servant,  his 
opportunity  for  inspection  is  better  than 
that  of  the  master." 

"The  cases  have  established  a  limitation 
on  the  duty  of  tbe  master  to  inspect  tools 
and  implements  used  by  his  servants,  and 
to  mend  or  repair  the  same  with  reasonable 
care.  A  distinction  is  drawn  between  com- 
mon ond  ordinary  tools  used  by  ordinary 
workmen,  who,  by  the  nature  of  their  em- 
plo}'ment,  may  fairly  be  considered  compe- 
tent to  ascertain  and  remedy  their  defects 
resulting  from  use  and  wear,  and  tools  of 
special  construction  which,  for  their  main- 
tenance in  safe  and  proper  condition,  re- 
40  L.R.A.(N.S.) 


quire  the  attention  of  men  skilled  in  the 
inspection  and  repair  of  similar  appliances. 
To  fasten  on  the  master  the  duty  of  inspec- 
tion with  respect  to  such  common  and  ordi- 
nary tools  would  place  an  undue  and  fre- 
quently insupportable  burden  on  his  should- 
ers, unreasonable  to  require  and  forbidden 
by  the  exigencies  of  buaineBS."  O'Hara  v. 
Brown  Hoisting  Mach.  Co.  96  C.  C.  A.  350, 
171   Fed.  394. 

And  in  Flaig  v.  Andrews  Steel  Co.  141 
Ky.  391,  132  S.  W.  1015,  the  court  said: 
"Where  the  mode  of  operating  it  (an  imple- 
ment) is  so  simple  that  a  person  of  ordinary 
intelligence  or  care  can  at  once  perceive 
the  safe  and  proper  mode  of  operating  it, 
there  is  no  duty  resting  upon  the  master 
to  instruct  him. 

The  simple  tool  rule  has  been  applied  in 
the  following  cases  to  the  implement  noted: 
Duncan  v.  Gernert  Bros.  Lumber  Co.  27  Ky. 
L.  Rep.  1039,  87  S.  W.  762  (ladder); 
Blundell  v.  Wm.  A.  Miller  Elevator  Mfg.  Co. 
189  Mo.  552,  88  S.  W.  103  (ladder)  ;  Smith 
V.  Green  Fuel  Economizer  Co.  123  App.  Div. 
872,  108  N.  Y.  Supp.  45  (ladder)  ;  Kelly  v. 
National  Starch  Co.  142  App.  Div.  280,  120 
N.  Y.  Supp.  979  (ladder)  ;  Mathis  v.  Kansas 
City  Stock  Yards  Co.  185  Mo.  436,  84  S.  W. 
66  (plank  used  to  stand  on)  ;  Isaacson  v. 
Wisconsin  Teleph.  Co.  138  Wis.  63,  119  N. 
\V.  804  (rope  used  as  part  of  platform); 
Goure  v.  Storey,  17  Idaho,  352,  105  Pae. 
794  (ropes  and  pulley,  and  wheelbarrow); 
Cunningham  v.  Peirce.  112  App.  Div.  05.  08 
N'.  Y,  Supp.  60  (wheelbarrow);  Sterling 
Coal  ft  Coke  Co.  v.  Fork,  post  (shovel)  ; 
Post  V.  Chicago,  B.  i  Q.  H,  Co.  121  Mo. 
App.  562.  07  S.  W.  233  (scythe):  Flaig  v. 
Andrews  Steel  Co.  supra  (iron  rod  nsed  to 
handle  steel  rods);  Smith  v.  Long  Island 
R.  Co.  129  App.  Div.  427,  114  N.  Y.  Snpp. 
228  (iron  poker  used  to  raise  manhole 
cover)  :  Longpre  v.  Big  Blackfoot  Mill.  Co. 
38  Mont.  09,  99  Pac.  131  (cant  hook); 
Parkeb  v.  W.  C.  Wood  Lumber  Co.  (cant 
hook);  Consolidated  Barb  Wire  Co.  v. 
Maxwell,  116  III.  App.  296  (spoon-shaped 
tool  lor  cutting  groove  in  revolving  wheel)  ; 
Blankensbip  v.  A.  M.  Hughes  Paint  &  Glass 
Co.  154  Mo.  App.  483,  135  8.  W.  970  (higb- 
1.1 
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son  V.  Dobartj  Lumber  Co.  102  Wi«.  284, 
78  N.  W.  672. 
Messrs.  Mcintosh  Brotheri  klao  for  kp- 

Wbltfl«Id,  C,  filed  tbe  following  opin- 

It  ia  earnestly  ineisted  bj  the  appellee, 
which  obtained  a  peremptorj  instruction  in 
the  court  below  after  the  evidence  for  the 
plaintiS  was  in,  that  the  c&nt  hoolc  in  ques- 
tion is  a  tool  of  BO  simple  and  common  and 
ordinary  use  aa  that  tlie  servant  had  equal 
opportunity  of  ascertaining  any  defect  in 
it  with  the  master,  and  that  conBequeutly, 
with  respect  to  such  simple  tool,  of  such 
ordinary  and  common  use,  the  rule  requir- 
ing the  master  to  inspect .  tools  furnished 
the  servant  does  not  apply.  For  a  full 
discussion  of  this  doctrine,  see  Labatt  on 
Master  and  Servant,  vol.  I,  %%  40S,  406, 
407.  From  that  discussion,  it  will  be  seen 
that  this  doctrine  is  said  to  be.  well  settled 
in  some  jurisdictions;  but  it  is  also  express- 
ly laid  down  that  it  has  no  application  in 

]y  tempered  coopering  tool);  American  Car 
&  Foundry  Co.  v.  Nachand,  supra  (punch)  ; 
O'Hara  v.  Brown  Hoisting  Mach.  Co.  96  C. 
C.  A.  350,  171  Fed.  394  (sledge);  Golden 
v.  Ellis,  104  Me.  177,  71  Atl.  640  (ham- 
mer) ;  Rahm  v.  Chicago,  R.  I.  4  P.  R.  Co. 
120  Mo.  App.  070,  108  S.  W.  570  (hammer)  ; 
Mercer  v.  Atlantic  Coast  Line  R.  Co.  154 
N.  C.  309,  70  S.  E.  742,  Ann,  Gas.  lB12a, 
1002  <hamn)er);  Duno  v.  Southern  R.  Co. 
ISl  N.  C.  313,  6Q  S.  E.  134  (hammer) ;  Leh- 
man V.  Chicago,  St.  F.  M.  &,  0.  R.  Co.  140 
Wis.  497,  122  N.  W.  1059  (pick  or  hammer 
used  by  locomotive  fireman  for  brealiing 
coal)  ;  Vandalia  R.  Co.  v.  Adams,  43  Ind. 
App.  664,  88  N.  E.  353  (crowbar)  ;  McMillan 
V.  Minetto  Shade  Cloth  Co.  134  App.  Div. 
28,  117  N.  Y.  Supp.  1081  (board  used  tor 
smoothing  rollers  in  factory)  ;  Cols  v. 
Spol^ane  Gas  ft  Fuel  Co.  66  Wash.  393,  119 
Pac.  831  (pan  used  for  carrying  coke); 
Beckman  v.  Anheuser-Busch  Brewing  As  so. 
98  Mo.  App.  665,  72  S.  W.  710  (skid); 
Bookman  v.  Masterson,  83  App.  Div.  4,  81 
N.  V.  Supp.  S62  (a  push  stick  used  to  move 
care  otf  a  side  track  by  placing  it  between 
the  caY  and  an  engine  on  the  main  track)  ; 
Mosich  V.  American  Smelting  ft  Ref.  Co.  44 
Mont.  36,  118  Pac.  764  (a  pine  stick  3  feet 
long,  1  inch  wide,  and  i  inch  thick,  used  in 
an  ore  crushing  machine). 

In  Ft.  Worth  ft  D.  C.  R.  Co.  v.  McCrum. 
men,  —  Tex.  Civ.  App.  — ,  133  S.  W.  899, 
the  court  said  that  they  knew  of  no  case 
or  legal  principle  that  makes  It  the  duty  of 
the  master  to  inspect  ordinary  cord  wood 
for  flplinters,  knots,  or  other  protuberances, 
or  to  smooth  the  same  in  any  way  for  the 
ordinary  use  to  which  such  wood  is  to  be 

In  House  v.  Southern  R.  Co.  152  N.  O. 
397,  67  S.  E.  081,  it  was  held  that  a  rail- 
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the  case  of  such  simple  tool,  except  where 
the  defect  in  the  tool  is  obvious  or  patent. 

We  call  special  attention  to  two  extracts 
from  that  discuaaion,  found  at  the  close  of 
S  407.  It  is  there  said;  "As  a  matter  of 
ultimate  analysis,  it  will  be  found  that  the 
logical  basis  of  the  doctrine  which  thus 
places  tbe  master  and  the  servant  upon  dif- 
ferent footings  in  regard  to  imputed  knowl- 
edge of  risks  is  to  be  found  in  the  fact  that 
it  is  the  special  and  appropriate  function 
of  the  former  to  furnish  and  supervise  the 
instrumentalities  of  his  business,  and  the 
special  and  appropriate  function  of  the  serv- 
ant to  use  those  instrumentalitiea.  The 
duty  of  making  a  reasonably  careful  exami- 
nation of  the  instrumentalities  is  a  natural 
and  necessary  incident  of  the  former  func- 
tion, but  not  of  tbe  latter."  "In  the  opin- 
ion of  the  present  writer,  the  practice  of 
comparing  the  master's  and  the  serrant's 
means  of  knowledge  has  been  productive  of 
much  confusion  of  thought,  which  ia  apt 
to  operate  to  the  servant's  disadvantage,  by 
imposing  upon  him  too  high  a  standard  of 
care.    It  would  have  been  far  preferable  to 

way  company  was  not  liable  for  injuries  to 
an  employee  engaged  in  washing  tbe 
windows  of  a  car>  caused  by  her  hand  Blip- 
pine  and  going  through  the  window,  not- 
withstanding that  the  "pull"  provided  by 
the  defendant  for  use  in  raising  the  window 
had  become  worn  smooth  and  for  that  reason 
caused  the  plaintiff's  band  to  slip. 

In  House  v.  Southern  R.  Co.  supra,  it  was  ' 
held  that  the  rule  requiring  the  master  to 
supply  his  employees  with  implements  and 
appliances  reasonably  safe  and  suitable  for 
the  work  in  which  they  were  engaged  more 
usually  obtains  in  the  case  of  machinery 
more  or  less  complicated,  and  more  especial- 
ly when  driven  by  mechanical  power,  and 
does  not  as  a  rule  apply  to  the  use  of 
ordinary  everyday  tools  nor  to  ordinary 
everyday  condition!  requiring  no  special 
care,  preparation,  or  provision,  where  the 
defects  are  readily  observable,  and  where 
there  was  no  good  reason  to  suppose  that 
the  injury  complained  of  would  result. 

In  Post  v.  Chicago,  B.  ft  Q.  B.  Co.  121 
Mo.  App.  562,  97  S.  W.  233,  tbe  court  said: 
"A  scythe  is  a  simple  tool  used  by  mankind 
from  remote  ages  to  the  present  for  the  cut- 
ting of  grass,  grain,  and  weeds,  and  it  would 
he  absurd  to  treat  as  an  issue  of  fact  the 
propriety  of  its  use  for  such  purposes  oa 
any  kind  of  ground  where  the  mower  could 

In  Goure  v.  Storey,  17  Idaho,  352,  105 
Pac.  794,  the  court  said:  "It  iS  cleor  from 
the  allegations  that  all  of  those  appliances 
.  and  the  wlieelbarrow  were  of  simple  con- 
,  Btruetion  and  easily  understood  by  mere 
I  casual  observation  by  the  most  inexperi- 
I  enced  workman,  and  that  if  the  using  of 
that  kind  of  appliances  was  negligence  per 
te  on  the  part  of  defendants,  as  plaintiff 
claims  it  was,  then  for  the  plaintiff  to  con- 
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refmin  from  importing  into  the  discuasiODB 
in  this  dau  of  cajKa  an  element  vhich  ia 
xliolly  unneceBBaiy,  inEwmuch  as  the  ulti' 
mate  questiou  in  evei;  instance  must  be, 
aimpl;,  whether  a  person  who  had  the  same 
-  natural  and  acquired  capacitie*  for  obaer- 
vation,  and  hud  been  placed  in  the  Bame 
poeition  ai  the  servant,  would  have  discov- 
ered the  danger  by  the  exercise  of  ordinary 
care.  The  extent  of  the  obligatory  Icnowl- 
edge  of  the  master  under  the  given  circum- 
Btancea  seema  to  be  a  wholly  irrelevant  con- 
■ideration." 

Again,  it  ia  aaid  in  Magee  v.  North  Pa- 
cific Coaat  R.  Co.  78  Cat.  430,  12  An.  St. 
Rep.  es,  SI  Pac.  1]4,  tbet  the  true  rule 
baa  been  stated  by  Bhearman  &  RedfiEld  on 
Negligence,  4th  ed.  §  217,  as  follows:  "It 
baa  been  often  said  that  the  master  is  not 
liable  for  defects  in  such  things,  to  a  serv- 
ant whose  means  of  knowledge  thereof  were 
equal  to  those  of  the  maater.  But  this  is  an 
erroneous  statement,  Tiie  master  has  no 
right  to  assume  that  tbe  servant  will  use 
sucn  means  of  knowledge,  because  it  is  not 
part  of  the  duty  of  the  aervant  to  inquire 

tinue  work  with  those  appliances  for  a 
month,  during  which  time  the  complaint 
shows  he  was  at  work  with  them,  was  con- 
tributory negligence  on  his  part,  and,  un- 
der well -recognized  rules  of  law,  prevents 
a  recovery,  as  he  assumed  the  risk." 

la  Longpre  v.  Big  Blackfoot  Mill  Co.  S8 
Mont.  09,  S9  Pac.  131,  where  the  injurv  was 
caused  by  a  defective  cant  hook,  the  court 
said ;  "This  duty  arises  only  when  the  ap- 
pliance is  of  aucb  a  character  that  a  man 
of  ordinary  prudence  would,  under  tlie  same 
circumstances,    make    the    inspecti —     ~~    ~ 


appliances,  such  as  hammers,  saws,  spades, 
hoes,  Isntems,  push  sticks,  and  the  like,  the 
character  and  use  of  which  are  understood 
by  all  alike."  But  in  Its  discussion  of  the 
general  rule,  the  court  did  not  discuss  the 
particular  eharacteriBtics  of  a  cant  hook, 
which  have  been  considered  sufficient  by 
other  courts  to  take  this  tool  out  of.  the 
category  of  simple  tools. 

In  Vandalia  R.  Co.  v.  Adams,  43  Ind.  App. 
664,  BB  N.  B.  353,  the  court  said;  "Tlie  fact 
that  as  a  rule  the  master  has  a  better  op- 
portunity to  inspect  tlie  machinery  or  tools. 
and  must  use  a  higher  degree  of  care,  than 
his  servant,  does  not  release  the  servant 
from  exercising  care,  and  this  is  specially 
true  of  so  simple  a  tool  as  a  crowbar  placed 
in  the  hands  of  the  servant,  and  which  can 
be  SB  readily,  if  not  more  readily,  inspect- 
ed by  him  than  by  the  master." 

In  a  few  cases  decided  since  Uie  prepara- 
tion of  the  earlier  note,  the  court  refused  to 
apply  this  rule,  upon  tbe  ground  thst  the 
tool  in  question  did  not  fall  within  the 
category  of  so-called  "simple  tools,"  or  be- 
cause Ute  use  to  which  it  was  put  made 
the  rule  inapplicable. 
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into  the  sufficiency  of  these  things.  The 
aervant  has  a  right  to  rely  upon  the  mas- 
ter's inquiry,  because  it  is  the  master's  duty 
so  to  inquire;  and  the  servant  may  justly 
assume  that  all  these  things  are  fit  and 
suitable  for  the  use  which  he  is  directed 
to  make  of  them.  The  true  definition  is 
that,  when  circumstances  make  it  the  duty 
of  tbe  servant  to  inquire,  it  is  contribu- 
tory negligence  on  his  part  not  t<i  inquire." 
It  is  true  Lsbatt  criticiies  this  to  some 
extent,  but  ip  our  opinion  it  states  the  ruls 
logically  and  correctly.  Even  in  the  case 
of  a  simple  tool,  the  question  comes  to  this: 
Did  the  servant  know  of  the  defect  in  the 
tool,  or  ought  he  to  have  known  of  it  by  the 
use  of  ordinary  eareT  The  doctrine  so 
called  does  not  seem  to  us  to  be  any  new 
doctrine,  properly  considered,  hut  merely  a 
new  application  of  the  very  old  doctrine  of 
contributory  negligence.  In  the  twentieth 
volume  of  the  second  edition  of  the  Ameri- 
can k  English  Encyclopedia  of  Law,  at 
pages  62,  S3,  and  S4,  instances  are  cited 
from  a  large  number  of  cages,  of  tools  not 
deemed  simple  within  the  meaning  of  this 

Thus,  in  Harris  v.  Kansas  City  Southern 
R.  Co.  148  Mo.  App.  624.  124  S.  W.  678, 
it  was  held  that  the  simple  tool  rule  did  not 
apply  to  a  claw  bar  where  it  was  not  used 
in  the  ordinary  way,  but  was  driven  under 
tbe  apike  to  be  drawn  by  means  of  a  maul. 

And  in  Mulligan  v.  Colorado  Fuel  &,  Iron 
Co.  20  Colo.  App.  198,  77  Pac.  077,  it  was 
held  that  the  court  could  not  say  as  a  mat- 
ter of  law  that  tongs  used  for  handling  red- 
hot  ingots  of  steel  weighting  about  3,000 
pounds  were  appliances  of  such  simple  char- 
acter that  tbe  servant  would  be  chargeable 
with  notice  of  their  condition. 

A  belt  loses  its  character  of  a  simple  ap- 
pliance when  it  is  used  as  an  emery  wheel. 
Horstman  v.  Staver  Carriage  Co.  163  III. 
App.  130. 

So,  too,  in  Houston  &  T.  C.  R.  Co.  v. 
Patrick,  60  Tex.  Civ.  App.  491,  109  S.  W. 
I0S7,  it  was  held  that  it  could  not  be  said 
us  a  matter  of  law,  and  without  reference 
to  the  use  to  be  made  of  it,  that  because  a 
rubber  hose  is  a  common  and  simple  appli- 
ance tbe  master,  when  furnishing  it.  to  bis 
servant  for  use,  does  not  owe  him  the  duty 
to  use  ordinary  care  to  see  that  it  is  rea- 
sonably suitablie  and  safe  for  the  servant's 
use  in  the  particular  service  to  be  performed 
by  him.  The  court  went  on  to  say  that 
while  the  master  might  not  be  remiss  in 
his  duties  if  he  furnished  an  old  rotten  hose 
to  the  servant  for  the  purpose  of  sprinkling 
a  flower  bed  in  the  daytime,  the  court  could 
not  so  say  where  the  work  to  be  performed 
by  the  servant  was  filling  a  tank  on  top  of 

passenger  car  in  the  nighttime. 

And  in  Williams  v.  Qarbutt  Lumber  Co. 

12  Ga.  221,  64  S.  E.  66,  the  simple  tool  rule 

us  held  not  applicable  to  a  cant  hook  used 

to  turn  or  move  logs,  especially  where  tho 

servant   waa    a    minor,    and    he    was    not 
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rule.  Id  that  list  of  eaau  an  included 
"chains,  hame  itraps,  bamnera,  booki, 
kettles,  ladders,  mauls,  poles,  ropes,"  etc 
Surely  alt  these  tools  just  mentioned  are 
luuch  leas  simple  in  tbeir  structure  than 
the  cant  hoak  such  as  it  is  shotrn  to  be  by 
the  testimony  in  this  case.  After  tbe  most 
careful  consideration,  we  are  of  the  opinion 
that  the  cant  hook  in  this  case  cannot  be 
classed  properly  as  one  of  these  simple  tools 
vithin  the  meaning  of  this  doctrine. 

This  leaves  open  for  consideration  the  sin- 
gle inquiry;  Was  the  plaintiff  guilty  of 
eontributoT7  negtigence,  barring  recovery  in 
this  case!  We  have  examined  the  teati- 
mony  again  and  again  on  this  point.  It  is 
true  that  in  his  direct  examination  Parker 
stated  that  to  the  best  of  bis  knowledge  the 
cant,  hook  by  which  he  was  injured  was 
the  same  hook  he  had  used  tbe  da;  before 
the  injury;  and  he  also  said  that  he  had 
worked  with  that  book  some  two  or  three 
months,  and  that  he  had  worked  for  the 
mill  something  over  a  year,  and  at  another 
sawmill  in  Montgomery  county  for  two 
years,  and  that  he  had  had  considerable 
experience  with  cant  hooks.  But  on  cross- 
examination  be  aaid  twice  that  he  saw  noth- 
ing wrong  with  the  hook  the  day  before, 
and  that  it  was  apparently  a  good  book, 
and  finally  he  said  he  couldn't  swear  that 
he  saw  this  identical  hook  a  day  or  two 
before,  and  at  last  he  aaid,  when  asked  if 

charged  with  the  duty  of  inspecting  tbe 
faoc4c. 

In  Tibba  t.  Deemer  Hfg.  Co.  104  C.  C.  A. 
4S8,  182  Fed.  48,  the  master  was  held  liable 
for  furnishing  .defective  tongs  for  handling 
logs,  without  an]t  discussion  of  the  simple 
tool  rule. 

In  Atchison,  T.  ft  8.  F.  R.  Co.  v.  Lanni- 
gan,  66  Kan.  109,  48  Fac.  343,  a  brskeman 
was  allowed  to  recover  for  injuries  caused 
by  his  lantern  smoking  so  that  it  gave  a 
very  dim  light.  No  mention  is  made  of 
the  simple  tool  rule. 

In  Higley  v.  Winnipeg,  20  Manitoba  L. 
Rep.  22,  it  was  held  ttiat  a  ladder  used  as 
a  ladder  ordinarily  is  used  was  part  of  "the 
ways,  works,  and  machinery,"  under  the  em- 
ployers' liability  act,  and  consequently  ths 
master  was  liable  far  defects  therein.  The 
simple  tool  rule  was  not  mentioned. 

A  difTercnt  rule  has  been  applied  in  one 
case,  where  a  servant  was  injured  by  what 
was  admittedly  a  simple  tool,  but  which 
was  being  used  by  another  servant,  so  that 
tbe  injured  servant  was  not  in  a  position 
to  know  the  condition  of  the  tool. 

liius,  ill  Baltimore  k  O.  S.  W.  R.  Co.  v. 
Walker,  41  Ind.  App.  B88,  84  N.  E.  730, 
where  the  plaintiff  was  injured  by  a  chip 
flying  off  of  a  defective  chisel  beinf;  used 
by  another  servant,  tbe  court  saidi  "Wliere 
an  employee,  free  from  contributory  negli- 
gence, is  injured  because  of  the  defective 
condition  of  an  implement  placed  in  the 
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it  was  the  same  hook  as  far  as  he  knew, 
he  said,  "Not  that  I  know  of."  On  tbe  par- 
ticular point,  then,  as  to  whether  the  book 
with  which  he  was  injured  was  the  same 
hook  he  had  used  the  day  before,  it  cannot 
fairly  be  said  that  be  admitted  that  it  waa 
tbe  same  hook,  at  least  his  testimony  on 
this  point  is  in  great  confusion. 

As  to  the  point  that  the  defect,  which 
defect  consisted  of  the  fact  that  there  was 
no  nail  or  bolt  in  tbe  hole  in  the  top  of 
the  cant  hook  fastening  tbe  cuff  rigidly  to 
the  cant  hook,  he  said  as  to  the  point  that 
the  defect  was  patent  and  ohvious,  and 
could  be  seen  at  a  glance  l^  anyone,  when 
pressed,  "Why  I  don't  know,  I  couldn't  say 
just  by  a  mere  glance;"  that  is,  he  could 
not  say  that  he  could  eee  the  defect  at  a 
mere  glance.  He  did  say  that  he  supposed 
a  man  picking  it  up  and  looking  for  the 
bole  could  see  it,  but  he  did  not  suppose 
that  a  man  just  picking  it  up  would-  What 
he  did  was  just  simply  to  pick  it  up  and 
use  it.  So  far,  therefore,  aa  the  testimony 
of  the  plaintiff  himself  is  concerned,  it  can- 
not he  said  to  be  clearly  established,  either 
tliat  tbe  cant  book  with  which  he  waa  in- 
jured was  the  same  one  he  had  used  the  day 
before,  or  that  the  defect  in  it  was  so  open 
and  obvious  that  be  could  have  seen  tbe  de- 
feet  by  a  mere  glance.  It  is  true  that  Con- 
ner, another  of  plaintiff's  witnesses,  did  say 
that  the  cant  hook  was  in  such  condition 

hands  of  another  employee  by  the  master, 
and  used  near  the  injured  servant,  however 
simple  it  may  be  in  its  construction,  that 
simplicity  will  not  of  itself  deprive  the  in- 
jured servant  of  a  remedy,  nor  relieve  the 
master  from  liability.  A  different  rule 
might  prevail  if  the  instrument  were  used 
by  the  party  injured." 

In  Texas  tbe  courts  do  not  appear  to  be 
inclined  to  apply  the  simple  tool  rale,  at 
least  not  to  the  extent  to  which  it  is  ap- 
plied in  other  states. 

Thus,  in  Bautbwestem  Portland  Cement 
Co.  V.  McBrayer,  ~  Tex.  Civ.  App.  — ,  140 
8,  W.  388,  it  was  held  that  in  the  case  of 
a  ladder  used  by  a  carpenter,  the  trial  court 
should  have  left  to  the  jury  the  question 
whether  the  master  owed  the  carpenter  the 
duty  of  inspecting  tbe  ladder. 

And  in  Buchanan  v.  Blanchard,  —  Tex. 
Civ.  App.  — ,  127  8.  W.  11B3,  the  court,  in 
dealing  with  a  steel  cutter  used  to  cut  off 
the  heads  of  rivets,  said:  "No  duty  of  in- 
spection of  the  tools  furnished  by  the  msster 
reats  upon  the  servant,  and  he  assumes  no 
risk  of  their  defective  condition,  unless  he 
knows  of  the  defects,  or  the  defects  are  so 
obvious  as  to  charge  bim  with  knowledge  of 
them  and  of  the  danger  incident  to  their 
use.  This  rule  is  not  limited  in  its  applica- 
tion to  complex  instrumentalities,  but  ap- 
plies to  simple  tools  in  ordinary  use  under 
many  and  varying  circumstances." 

W.  H.  a 
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thai  it  could  be  discovered  by  a,  mere  < 
glance  at  it;  but  thia  teBtimouf,  like  ths  , 
testimon;  ot  tbe  plaintiff,  was  for  the  jiuy. 
If,  in  tbia  case,  the  defect  in  the  cant 
hook  waa  so  obvious  that-  the  plaintiff  did 
know  of  tbe  defect,  or  bj  the  use  of  ordi- 
nary care  ought  to  haie  known  of  it,  then 
he  ia  precluded  from  recovery  by  his  own 
contributory  negligence.  In  detennining 
whether  he  did  know,  or  by  the  use  of  or- 
dinary care  ought  to  have  known,  of  tbe 
defect,  it  is  proper  to  look  not  only  to  hia 
teatimony  directly  on  that  point,  but  to  all 
the  evidence  showing  the  extent  of  tbe  uae 
he  bad  made  of  this  cant  hook,  and  the 
extent  of  hia  familiarity  with  cant  hooks 
just  like  thia  one.  But  whether  the  evi- 
dence, all  looked  to  and  properly  weighed, 
showa  that  he  did  not  know,  or  by  the  use 
of  ordinary  care  ought  to  have  known,  of 
the  defect,  ia,  we  feel  constrained  to  hold, 
under  our  deciaiona,  a  question  of  fact  for 
the  jury.  Therefore  we  are  of  tbe  opinion 
that,  on  the  testimony  in  this  record,  the 
case  should  have  gone  to  the  jury. 

Per  OnrUun: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  tbe  court,  and,  for  the  reasona  there- 
in indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


KEtTTUCKY  COURT  OP  APPEAIiB. 


ROBERT  FORK. 

(141  Ky.  40,  131  S.  W.  1030.) 

Master  —  unsafe  tool  —  shovel  —  lia- 
bility. 

A  master  is  not  liable  for  injury  to  a 
servant  through  the  use  of  an  ordinary 
sbovel  furnished  by  him,  the  round  wooden 
piece  at  tbe  top  of  the  handle  of  which  is 
cracked  so  that  it  revotvea  on  the  iron  rod 
which  supports  it,  and  pinches  his  hand, 
enasing  a  wound  which  is  followed  by  blood 
poisoning. 

(December  2,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hopkina  Coun- 
ty in  plaintiff'a  favor  in  an  action  brought 


to  recover  damages  for  peraonal  injuries 
alleged  to  have  been  cauaed  by  defendant'a 
negligence.    Reveraed. 

The   facts  are  stated  in  the   opinion. 

Messrs.  Belcber  &  Sparks,  for  appel- 
lant: 

The  plaintiff  waa  using  a  common  im- 
plement with  which  he  was  perfectly  fa- 
miliar, and  engaged  in  common  labor,  and 
therefore  a  promise  to  repair  upon  the 
part  of  the  master  did  not  prevent  the 
servant  from  assuming  tbe  risk  in  working 
therewith. 

26  Cyc.  ]20B,  1213;  Kentucky  ft  L  Bridge 
R.  Co,  V.  Melvin,  31  Ky.  L.  Rep.  »59,  104 
S.   W.  334. 

Mr.  Letcher  R.  Foi  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 

The  appellee.  Fork,  a  man  of  mature 
years  and  ordinary  intelligence,  waa  em. 
ployed  by  appellant  company  to  ahovel 
coal  slack  into  a  car,  and  was  told  to  get 
a  shovel  that  had  been  used  by  others  who 
had  done  tbe  same  kind  of  work.  When 
appellee  picked  up  the  ahovel,  he  discovered 
that  the  round  wooden  piece  on  the  top  of 
the  handle  waa  cracked  in  one  or  two  places, 
ao  that  the  wood  revolved  on  tbe  iron  rod 
that  was  run  through  it  for  the  purpose  of 
strengthening  the  handle.  He  then  said  to 
the  foreman  that  he  did  not  want  to  use 
that  shovel,  and  thereupon  the  foreman  told 
him  to  go  ahead  and  work  with  it;  that 
others  had  been  using  it,  and  he  could  do 
ao;  and  that  he  would  get  him  another 
one.  '  This  was  all  that  was  said  about  the 
shovel.  Soon  after  this,  and  on  the  same 
day,  appellee's  thumb  was  pinched  by  the 
crack  inthe  handle,  cauaing  a  slight  bruiaed 
place,  but  he  continued  to  work  during  the 
day.  On  the  next  day,  his  hand  became  in- 
flamed and  blood  poisoning  set  up,  with 
the  result  that  appellee  loat  conaiderable 
time  and  suffered  no  little.  To  recover 
damageafor  the  injury  sustained,  as  he  al- 
leged, by  the  defect  in  the  ahovel,  he  brought 
this  action,  and  on  a  trial  was  awarded 
damages  in  the  sum  of  $275. 

A  good  part  of  the  record  is  taken  up 
with  the  question  of  whether  or  not  the 
blood  poisoning  resulted  from  the  bruise 
on  his  thumb  or  a  cut  on  the  hand  that  be 
received  in  another  way.  But,  in  view  of 
the  conclusion  we  have  reached,   it  is  not 


Note.  —  Aa  to  the  liability  of  the  mas 
ter  for  injury  by  defeetin  common  tools 
see   note   to  ' 

ber  Co.  ante, 
therein. 

Aa  to  the  servant's  assumption  of  risk 
for  defect  in  simple  tool  which  master  has 
promised  to  repair  or  replace,  see  note  to 
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Brouseau   v.   Kelloiw   Switchboard   t   Sup- 
ply Co.  27  L.R.A.(X.S.|    1052. 

Ah  to  the  liability  of  maater  for  breach 
of  promise  to  remedy  conditions  or  fur- 
nish other  appliances,  where  they  are  al- 
ready reasonably  safe,  see  note  to  Coin  v. 
John  H.  Talge  Lounge  Co.  25  L.R.A.(N.S.)' 
1179.  ,  -  I 


EENTUCKT  COUBX  OF  APFBU8. 
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3  dliGUH  the  ntnM  of  the  blood 
poiioning'.  The  rule  ha«  been  frequently 
KDnouoMd  by  this  court  that  it  is  the  duty 
of  the  master  to  exercise  ordinary  cu 
furnish  the  Mrvant  reaeonkbly  safe  tool* 
•nd  applikncea  with  which  to  work,  and 
that  if  he  failt  to  do  thii,  and  the  Hrrant 
ia  injured  by  reuoD  of  the  detective  toala 
or  Eipplianaea,  he  may  maintain  an  action 
in  damagM  to  compenaate  bim  for  the  in- 
juriee  austained.  Pullman  Co.  v.  Geller, 
128  Ky.  72,  I2S  Am.  St.  Sep.  20S,  107  S. 
W.  271;  RogerH  t.  South  Covington  t  C. 
Street  K.  Co.  33  Ky.  L.  Rep.  106T,  IIZ  8. 
W.  830;  Louiaville  Hotel  Co.  v.  Kaltenbrun, 
2S  Ky.  L.  Rep.  208,  689,  80  S.  W.  1163, 
82  S.  'W.  378;  American  Tobacco  Co.  v. 
Adama,  137  Ky.  414.  125  S.  W.  1087,  To 
tiiia  rule  there  are  qualiflcations  and  excep- 
tions, growing  out  of  usurancee  of  safety 
made  by  the  master,  promisee  to  repair,  and 
risks  assumed  by  the  servant;  but  we  will 
not  go  into  these  brancbei  of  the  law.  We 
think  we  may  properly  put  this  case  upon 
the  ground  that  the  tool  furnished  to  ap- 
pellee, as  well  as  the  use  to  which  he  put 
it,  was  so  simple,  and  the  place  it  was  be- 
ing used  so  free  from  danger,  tbat  he 
■hould  not  be  allowed  to  recover  for  the 
injury  sustained,  assuming  that  it  was 
eaused  by  the  defect  in  the  handle. 

It  must  be  recoguiEed  by  everyone  that 
the  rule  of  safe  tools  and  appliances  should 
not  be  extended  to  every  tool  and  every 
appliance  tbat  is  used  by  laborers  and  serv- 
ants in  the  ordinary  everyday  affaira  of 
life.  There  are  few  persons  engaged  in  era- 
ployments  of  any  kind  who  do  not  at'some 
tima  or  in  some  way  use  implements  or 
tools  (using  these  words  In  their  broadest 
sense]  in  the  performance  of  their  duties 
or  services.  Some  of  these  tools  and  im- 
plements are  of  the  simplest  character, 
and  are  used  in  the  simplest  way,  and  in 
the  performance  of  labor  or  service  that  is 
free  from  danger.  There  is  nothing  com- 
plicated about  many  of  them,  and  their 
nature  is  such  that  any  person  of  ordinary 
intelligence  can  at  once  use  them  without 
instructions  or  assistance.  It  often  hap- 
pens that  they  get  out  of  repair  or  become 
defective  by  use;  but  the  defects  are  pat- 
ent to  any  person -who  handles  them,  and 
generally  can  be  easily  and  quickly  repaired 
by  the  servant  who  is  using  them.  Imple- 
ments and  tools  like  these  are  used  in  the 
bouse,  on  the  farm,  and  in  tact  everywhere.^ 
They  embrace  the  utensils,  in  the  kitchen, 
many  articles  used  in  the  ordinary  house- 
hold duties,  as  well  as  hoes,  rakes,  spades, 
and  other  like  iniplGinetits  in  common  and 
daily  use  on  every  farm;  and  it  would  be 
going  far  beyond  the  reason  -of  the  safe- 
. appliance  doctrine  to  extend  it  to  a  coffee 
40  L.R.A.(N.S.) 


pot  with   a   loose   handle,   In   the  ordinary    ' 
household    kitchen,    or    to   a   house   broom  7 
with  a  splintered  handle,  or  a  kitchen  hatch-  ' 
et  that  was  dull,  or  a  garden  hoe  that  was 
broken,  or  a  farm  spade  that  waa  out  of 
repair,  or  other  implements  quite  as  sim- 
ple in  their  make  and  use.    If  the  servanta 
in  every   possible   field  of   labor  should  b« 
protected  by  this  rule,  and  hsTe  the  rig1>t   ~ 
to  seek  damages  in  the  courts  for  the  most     - 
trifling  injury  suffered  in  the  ordinary  and 
usual  use  of  these  simple  things,  the  mas- 
ter   in   every    state    of   esse    that    can    be 
imagined  would  he  held  accountable  for  ac- 
cident  or   injury,   and   thus   a   uaeful   and 
valuable    rule   would   be   converted    into   a 
constant  source  of  vexation  and  apprehen- 
sion.    The  further  effect   would  be   to  en- 
courage servants  to  be  entirely  indifferent 
to  their  own  safety,  and  furnish  them  an 
ever-present  incentive  to  litigation;  and  so 

think  the  line  where  nonliability  be- 
gins in  a  case  like  this  ought  to  be,  in 
the  very  reason  of  the  thinjf,  fixed  at  some 
plaoe,  for  to  carry  the  doctrine  of  liability 
everywhere,  -  and  enlarge  it  to  embrace 
everything,  would  verge  on  the  ridiculous. 
It  must,  however,  be  admitted  tbat  it 
is  ditGcult  to  draw  the  line  at  a  place  that 
will  be  fair  and  just  to  the  servant  and 
at  the  same  time  remove  the  application 
of  the  rule  from  the  field  of  absurdly 
to  which  it  might  be  extended.  Every  case 
that  coines  up  involving  defective  appli- 
ances presents  different  facts,  and  with 
these  varying  states  of  facts   the   eoorta 

;  deal  in  '  an  effort  to  ba  sensible  aa 
well  as  just  to  both  parties.  In  the  solu- 
tion of  this  question  it  would  be  hazardous, 
as  well  as  irapracticsJile,  to  attempt  to 
set  down  any  hard  and  fast  standard  by 
which,  to  determine  when  the  master  is 
liable  and  when  he  is  not.  In  view  of  this 
condition,  we  will  not  undertake  to  snj 
what  etstee  of  facts  the  rule  of  liabili^ 
ihould  embrace,  and  what  states  of  facts 
it  should  not.  We  are  content  to  aay  that 
under  the  facte  presented  by  this  record 
'eel  sure  of  the  correctness  of  our  poai- 
It  would  be  difficult  to  find  a  simpler 
tool   than   a  shovel,   or  one  that   is   in  na 

:  common  use.  There  is  acaroely  • 
child  of  five  who  does  not  know  what  » 
shovel  is,  nor  is  there  a  schoolboy  who 
could  not  use  one  with  safety.  Appe11e« 
knew  the  handle  of  the  shovel  was  cracked, 
and,  knowing  this,  he  could  not  well  avoid 
the  knowledge  that  possibly  or  probably 
his  finger  might  get  pinched.  The  plaoe 
which  he  worked  was  entirely  free  from 
danger,  and  he  could  easily  have  removed 
the  prospect  of  injury  by  putting  somethii^ 
around  the  handle  to  make  it  safe. 
We  have  not  considered  the  argument  of 
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cooumI  in  reference  to  the  prcuulM  to  re> 
pair  or  fumiah  k  better  ahoTel,  becauM  tiie 
doctrine  thjtt  protects  tbe  Krvaut  when  he 
works  under  »n  Msurance  that  the  thing 
u  Hale,  or  will  be  repaired,  has  no  applica- 
tion to  the  facta  of  thU  caae.  American 
Tobacco  Co.  V.  Adama,  137  Ej.  414,  126 
S.  W.  1067. 

Wherefore  the  judgment  ia  reversed,  with 
direction!  t«  diamiaa  the  petition. 


NKBBASKA  SUPREMB  COURT. 

FRANK  H.  KAYLOE,  Appt, 


8.  B.  EEXSBY  et  aL 


(—  Neb.  - 


,  138  N.  W.  64.) 


Mortgacor  -~  void  forecloaore  —  right 

of  purchaHcr. 

1.  One  who  takes  poeaeasion  of  real  es- 
tate under  meane  convejances  from  a  pur- 
chaaer  st  a  void  foreclosure  eale  of  a  valid 
mortgage  ia  entitled  to  all  of  the  rights  ol 
ft  mortgagee  in  poaBeasion. 

Headnotes  bj  Babheb,  J. 


S*me  —  relmbnrBement  ^  necessitf. 

2.  Where  a  valid  mortgage  has  been  fore- 
closed, even  though  the  foreclosure  proceed- 
ings were  void,  neither  the  mortgftgor  nor 
a  peraon  claiming  under  him  will  l>e  per- 
mitted to  assail  the  title  acquired  through 
the  forecloBure  proceeding,  without  offering 
to  pay  the  amount  of  the  decree  and  inter- 
est 

(May  13,  IBIS.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Dundy  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  poeaeeeion  of  real  estate  and 
rents  and  profita  for -Its  alleged  wrongful 
detention.    AfGrmed. 

The  facts  are  stated  in  the  opinion.  . 

Messrs.  Ralph  I>.  Brown  and  ai«it  N. 
Venrlck    for    appellant. 

Mr.  O.  E.  Eldred,  for  appellees: 

The  statute  of  limitations  is  a  defense 
which  must  be  pleaded  and  proven,  or  it 
will  be  considered  waived. 

UcCormick  Harvesting  Mach.  Co.  v. 
Cummins,  69  Neb.  330,  80  N.  W.  1049; 
Hobson  V.  Cummins,  67  Neb.  811,  78  N.  W. 
2B0;  Scroggin  v.  National  Lumber  Co.  41 
Neb.  196,  60  N.  W.  648. 


L  General  rule — purchaser  as 
in  possesaiOD,  839. 
H.  Meaning  of  term  and  character  of  mort- 
gagee  in  possession,  841. 
HL  Rights  of   purchaser   as  mortgagee   in 
possession. 

a.  In  general,  842. 

b.  Right  to  enforc 

chase  price  or  mortgage, 

c.  Right  to    retain   possession  until 

payment. 
1.  In  general,  S43. 
i.  At   against  ejectment  action, 

843. 

d.  As  against  partition  action,  846. 

e.  Proceeding  to  quiet  title.  846. 

t.  Right    to    payment    for    improve- 
ments, B4G. 
g.  Miscellaneous  rights,  S46. 
IV.  Rights  of  purchaser  as  affected  by  stat- 
ute of  limitations. 

a.  In  general,  646. 

b.  When  action  accrues. 

1.  In  general,  B46. 
8.  As  affected  by  nature  of  title 
or    disability    of    claimant, 
847. 
&  What  statute  applicable,  S47. 
V.  Rights    of    purchaser    as    affected    by 
laches  of  mortgagor,  848. 


Although  considerably  modified  In  aomi 
jurisdictions,  especially  where  a  third  per 
40  L.RA.(N.S.) 


son  is  the  purchaser,  it  is  the  general  rule 
that  a  purchaser  at  a  sale  in  purauance  of 
an  invalid  mortgage  forecloaure  proceeding, 
whether  he  is  the  mortgagee  or  a  third  per- 
aon, and  whether  the  mortgage  constitutes  a 
mere  lien  on  the  land  or  carries  the  legal 
title  thereto,  upon  taking  poaseasion  is  en- 
titled to  all  the  rights  and  is  subject  to  all 
the  duties  of  a  mortgagee  in  possession. 

U.  8. — Brobst  v.  Urocic  (Uoe  ex  dem. 
Brobat  v.  Roe)  10  Wail.  634, 19  L.  ed.  IDOZ; 
Bryan  v.  Kales,  182  U.  8.  411,  40  L.  ed. 
1020,  18  Sup.  Ct.  Rep.  802;  Bryan  v. 
Braaiua,  182  U.  8.  416,  40  L.  ed.  1022,  16 
Sup.  Ct.  Rep.- 803;  Bryan  v.  Pinney,  162 
U.  8.  419,  40  L.  ed.  1023,  16  Sup.  Ct  Rep. 
804. 

Fed.— Ha^tart  v.  WilcEinski,  74  C.  C.  A. 
178,  143  Fed.  22; 

Ark. — Stallings  t.  Thomas,  56  Ark.  326, 
18  S.  W.  164; 

Ariz. — Bryan  t.  Braaius,  3  Arir.  433,  31 
Pac.  610,  affirmed  in  162  U.  S.  415,  40  L.  ed. 
1022,  16  Sup.  Ct.  Eep.  803;  Bryan  v.  Pinney, 
3  AriK,  412,  31  Pac.  646,  affirmed  in  162  U. 
S.  410,  40  L.  ed.  1023,  16  Sup.  Ct  Rep.  804; 

Ott.— Dutcher   v.   Hobby,   66   Ga,   198,   10   . 
L.R.A.  472,  22  Am.  8t  Rep.  444,  12  S.  E. 
368; 


Mich.— Gilbert  v.  Cooley,  Walk,  Ch. 
(Mich.)  404;  Hoffman  v.  Harrington,  33 
Mich.  392; 

Minn. — Backus  v.  Burke,  63  Minn.  £72, 
66  N.  W.  459;  Johnson  T.  Sandhofl,  30 
Minn.  107,  14  N.  W.  889;        , 

.doo'^lc 


NEBRASKA  SUFK£MG  COURT. 


U*T, 


Th«  fftct  that  the  Btatute  of  limitation* 
maj  bkve  run  against  a  mortgR|[e  does  not 
irilj   deprive   tbe  mortgagee  of  hia 


Neil)  1 
381. 


Burke,  81  Neb.  126,  116  N.  W. 


PoflseHaion  of  mortgaged  property  ac- 
quired under  a  void  lorecloeure  of  a  valid 
mortgage  conBtitutes  the  person  thue  ac- 
quiring ^)OBaea8ion  a  mortgagee  in  posses- 
aioD,  and  ao  action  cannot  be  maintained 
bj  the  mortgagor  to  recover  posseBtiou  of 
the  property  from  such  person,  without 
paying  or  tendering  tbe  amount  due  upon 
the   mortgage   indebtedneaa. 


Hall  T.  Cooper,  47  Neb.  113,  M  N.  W. 
33;  Merriam  v.  Goodlett,  36  Neb.  384,  54 
N.  W.  6S6;  Stull  v.  Haailonka,  74  Neb. 
30B,  104  N.  W.  188,  108  N.  W.  166;  Cur- 
rier V.  Teeke,  82  Neb.  316,  117  N.  W.  712. 

Ejetrtment  against  a  mortgagee  in  poa- 
■eaeion  cannot  be  maintained,  the  mortg^e 
debt  remaining  unpaid,  whether  or  not  the 
right  of  foreclosure  is  barred  by  the  atat- 
ut«  of  limitations.    . 

Finkham  v.  Pinkham,  60  Neb.  6O0,  83  N. 
W.  837;  Kelso  v.  Norton,  65  Kan.  778,  03 
Am.  St.  Rep.  308,  70  Pac.  896;  Cooke  v. 
Cooper,  18  Or.  142,  7  L.R.A.  273,  17  Am. 
St.  Rep.  709,  22  Pac.  945;  Nash  v.  North- 


N.  ¥.— Lockwood  V.  McBride,  21  Jones  ft 
S.  268;  Townahend  v.  Thomaon,  139  N.  Y. 
1S2,  34  N.  E.  891;  Miner  v.  Beekman,  60 
N.  Y.  337;  Winslow  v.  Clark,  47  N.  Y.  261; 

But  aee  New  York  eases  infra. 

N.  D.— Bosehker  t.  VanBeek,  19  N.  D. 
104,  122  N.  W.  338; 

Or.— Cooke  V.  Cooper.  IB  Or.  142,  7  L.R.A. 
273,  17   Am.  St.  R^.  709,  22  Pac.  945; 

Tenn. — Green  v.  Stevenson,  —  Tenn.  — , 
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Wash. — Gravelle  v.  Canadian  &  A.  Mortg. 
ft  T.  Co.  42  Wash.  467,  86  Pac.  36;  Sloaue 
V.  Lucaa,  37  Wash.  348,  79  Pac.  949. 

Tbe  New  York  casea  on  this  question  are 
not  easily  reconciled.  Tbua  in  Watson  v. 
Spence,  20  Wend.  260,  the  doctrine  is  aasert- 
ed  that  a  purchaser  of  land  at  a  aale  iu 
pursuance  of  a  void  forecloaure  decree  can- 
not claim  either  as  a  mortgagee  or  as  an 
assignee  of  the  mortgagee,  be  cannot  defend 
an  action  of  ejectment  by  ahowing  an  out- 
atandiDg  title  in  the  mortgagee,  and  the 
owner  of  the  equity  of  redemption  la  en- 
titled to  treat  such  purcliaaer  aa  a  stranger 
to  the  title.  Thia  case  is  cited  upon  this 
point  and  followed  in  Shriver  v.  Shriver, 
86  N.  Y.  675,  holding  that  since  such  a 
purchaser  is  neither  the  mortgagee  nor  the 
assignee  of  the  mortgagee  in  posseision,  and 
cannot  in  that  character  defend  an  eject- 
ment action  by  the  mortgagor  or  those 
claiming  under  bim,  the  possession  of  such 
a  purchaser  is  hostile  to  the  owner  of  the 
legal  title,  and  tbe  statute  of  limitationa 
runs  in  hia  favor  from  tbe  commencement  of 
such  possession. 

On  the  other  hand,  in  Townshend  v.  Thom- 
son, 139  N.  Y.  152,  34  N.  E.  891,  tbe  general 
doctrine  is  asserted  that  a  purchaaer  at  a 
mortgage  forecloaure  aale  defective  and  void 
as  against  the  owner  of  the  equity  of  re- 
demption becomes  assignee  of  the  mortgage, 
and  If  he  lawfully  enters  into  possession  of 
the  real  eat  ate  purchased  he  becomes  a 
mortgagee  in  posseBSion  (citing  Robinson  v. 
Ryan,  25  N.  Y.  320;  Winslow  v.  Clark,  47 
N.  Y.  261;  and  Miner  v.  Beekman,  60  N. 
Y.  337).  In  thia  cose,  however,  the  "pur- 
chaser at  the  mortgage  foreclosure  sale  was 
the  mortgagee. 

The  doctrine  is  again  referred  to  in  Bar- 
son  r.  Mulligan,  181  N.  Y.  300,  16  L.R.A. 
(N.S.)  151,  84  N.  E.  7S,  and  although  the 
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case  is  not  in  point  as  to  the  facts,  the  court 
refera  to  Townsbend  v.  Thomson,  and  the  doc- 
trine therein  asserted  ia  aaid  to  be  the  law. 
In  the  latter  case  the  entry  of  tbe  mort- 
gagee and  purchaser  was  under  color  of 
right,  and  waa  acquiesced  in  for  many  year* 
by  the  assignee  in  bankruptcy  of  tbe  owner 
of  the  equity  of  redemption.  But  so  far 
as  concerns  the  question  of  consent  by  the 
mortgagor,  it  may  be  said  that  neither  in 
Watson  V.  Spence  nor  in  Shriver  v.  Shriver 
does  it  appear  that  the  possession  of  tbe 
purchaser  wka  without  the  consent  or  acqui- 
escence of  the  owner  of  the  legal  title.  In- 
deed, in  the  latter  caae  the  case  is  distin- 
guished from  Miner  v.  Beekman,  50  N.  Y. 
337,  on  tbe  point  that  in  the  Miner  Caae 
the  entry  was  by  the  mortgagee,  who  was 
also  tbe  purchaser  at  tbe  sale,  and  it  is 
said  that  he  thus  became  a  mortgagee  in 
possession,  and  could  defend  against  the 
owner  of  the  equity  of  redemption  or  his 
representative,  in  any  action  except  for  an 
accounting  for  the  rents  and  profits  and  to 
redeem.  A  third  person  who  purcbaaes  at 
such  a  sale,  however,  is  said  not  to  b« 
a  mortgagee  or  an  assignee  of  a  mortgagee 
in  possession  by  virtue  of  the  purchase.  No 
point  is  made  of  the  manner  oi  obtaining 
possession,  but  the  decision  is  based  upon  an 
alleged  distinction  between  a  mortgagee  who 
entera  as  purchaser  under  an  invalid  fore- 
closure, and  a  third  peraon  tbus  taking  poa- 

The  rule  adopted  in  Barson  t.  Mulligan 
would,  however,  seem  in  part  at  least  to 
reconcile  these  different  cases.  It  is  here 
asserted  that  "whenever  it  appeara  that  the 
mortgagor  has  consented,  either  expressly 
or  impliedly  by  contract  or  conduct,  to  the 
entry  of  the  mortgagee  for  purposes  or  un- 
der circumstances  not  inconsistent  with 
their  relative  l^al  rights  under  the  mort- 
gage, the  possession  of  the  mortgagee  may 
properly  be  regarded  as  lawful.  So,  on 
the  other  hand,  when  the  entry  of  the  mort- 
gagee is  effected  by  the  consent  of  the  mort- 
gagor under  relation  that  is  hostile  to  or 
inconsistent  with  the  legal  rights  of  tbe  par- 
ties under  the  mortgage,  then  the  mort- 
gagee's possession  must  stand  or  fall  with- 
out reference  to  his  mortgage." 

And  it  has  been  asserted  not  to  follow 
that,    because    a   foreclosure   proceeding   is 
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west  Land  Co.  15  X.  D.  666,  108  N.  W. 
782;  Spect  v.  Spect,  88  C^l.  437,  13  L.RA. 
137,  22  Am.  St.  Sep.  314,  28  Pac.  203; 
Burns  v.  Hiatt,  149  Cal.  817,  117  Am.  St. 
Rep.  157,  ST  Pac.  186;  Henry  v.  Confidence 
Gold  k  S.  Min.  Co.  1  Nev.  619. 
Ur.  C.  U.  Bo>-lc  also  for  appeHces. 

Barnes,  J.,  delivered  the  opinion  of  tbe 

Action  in  ejectment  to  recoTer  tlie  poB- 
BeBaioQ  of  the  S.  J  of  the  S.  }  of  section 
17,  township  2,  range  38,  west  of  the  6  P. 
M.  in  Dundy  county,  Nebraska.  The  pe- 
tition  contained   two   counts,    one   for   tbe 

invalid,  the  purchaser  of  the  property  there- 
under who  enters  into  possession  of  the 
property  must  therefore  be  regarded  as  hav- 
ing taken  possession  in  the  capacity  of  a 
mortgagee,  irreapective  of  Mb  actual  inten- 
tion, and  that  his  seisin  and  possession  are 
thereafter  tbe  seisin  and  possession  of  the 
mortgagor  until  be  nbti&ea  the  latter  to  the 
contrary)  but  the  character  of  tbe  posses' 
Bion,  whether  adverse  or  otherwise,  is  to 
be  determined  from  all  the  facts  and  circum- 
stances of  the  case,  and  particularly  with 
reference  to  the  dominion  exercised  over  the 
property  by  the  purchaser  and  by  his 
grantees  subsequent  to  the  sole.  If  the  acts 
done  and  performed  by  those  in  possession 
ara  of  such  a  nature  as  would  naturally 
advise  the  world  that  the  occupants  claimed 
to  be  the  oivners  of  the  fee,  and  such  was 
their  claim  in  fact,  then  their  possession 
is  adverse.  Stout  v.  Rigney,  46  C.  C.  A. 
459,  lOT  Fed.  545. 

In  Missouri  tbe  doctrine  was  stated  in 
an  early  case  that  a  purchaser  under  an 
invalid  foreclosure  sale,  entering  into  pos- 
session under  claim  of  title,  may  set  up 
tbe  foreclosed  mortgage  against  anyone  but 
the  mortgagee  or  someone  olaiming  under 
a  Bale  of  tbe  land  in  a  subsequent  proceeding 
foreclosing  the  mortgage.  Jackson  v.  Ma- 
gruder,  51  Mo.  65.  In  a  later  case,  however, 
this  doctrine  is  extended  end  held  to  apply 
to  the  mortgagee  or  purchaser  at  a  sale  of 
the  same  premises  under  a  subsequent  fore- 
closure proceeding  of  the  same  mortgage. 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  38 
Am.  St.  Rep.  631,  22  S.  W.  949. 


The  t«rm,  "mortgagee  in  possession," 
means  a  mortgagee  who  has  possession  of 
the  mortgaged  premises  under  such  circum- 
stances as  to  make  the  satisfaction  of  his 
lien  a  prerequisite  to  his  being  dispossessed. 
Stouffer  T.  Harlan,  88  Kan.  135,  64  L.R.A. 
320,  104  Am.  St.  Rep.  306,  74  Pac.  810. 

A  purchaser  at  a  mortgage  foreclosure 
sale,  in  possession  of  the  mortgaged  prem- 
ises with  the  implied  consent  of  the  mort- 
gagor, is  a  mortgagee  in  possession.  Bosch- 
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poasesaioD  of  the  premises,  and  the  other 
for  the  rents  and  profits  thereof  from  tbo 
year  1906  to  the  commencement  of  the  ac- 
tion- The  answer,  in  addition  to  a  gen- 
eral denial,  contained  allegations  sufficient 
to  constitute  tbe  equitable  defense  available 
to  a  mortgagee  in  possession.  The  reply 
was  a  general  denial.  The  cause  was  tried 
to  the  court  without  a  jury.  The  trial  re- 
sulted in  a  general  flnding  and  a  judgment 
thereon  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

To  secure  a  reversal,  plaintiff  relies  upon 
the  single  assignment  that  "the  finding  and 
judgment  of  the  trial  court  is  contrary  to 

ker  V.  Va3  Beek,  IB  N.  D.  104,  122  N.  W. 
338. 

Possession  taken  by  virtue  of  a  sale  un- 
der a  void  foreclosure  proceeding,  and  held 
by  tbe  purchaser  or  his  assignee  in  good 
faith,  constitutes  such  purchaser  or  assignee 
a  mortgagee  in  possession.  Sloane  v.  Lucas, 
37  Wash.  348,  70  Pac.  940;  Raggie  v.  Palm- 
tag,   155   Cal.   797,   103   Pac.   312. 

Where  a  sale  under  a  mortgage  is  in- 
effectual, and  has  been  declared  void,  the 
possession  of  land  by  tbe  purchaser  at  such 
sale  is  that  of  a  mortgagee  in  possession. 
Haggart  v.  Wilczinski,  74  C.  C.  A.  176,  143 
Fed.  22. 

In  Rogers  v.  Benton,  39  Minn.  39,  12  Am. 
St.  Rep.  613,  38  N.  W.  765,  it  is  said  that 
the  express  or  implied  assent  of  the  mort- 
gagor that  the  mortgagee  may  take  posses- 
sion under  or  because  of  his  mortgage  is 
of  the  essence  of  the  term  "mortgagee  in 
possession." 

This  rule  is  extended  in  Backus  v.  Burke, 
83  Minn.  272,  65  N.  W.  469,  holding  that 
when  there  is  a  default  in  the  mortgage, 
and  the  mortgasee  in  apparent  good  faith 
makes  a  void  foreclosure,  and  thereafter 
takes  possession  under  color  of  the  foreclos- 
ure proceeding,  he  will  be  treated  as  a  mort- 
gagee in  possession,  although  such  posses- 
sion is  without  the  consent,  express  or  im- 
plied, of  the  mortgagor,  and  although  the 
mortgagor  is  dead  and  some  of  his  heirs  are 
minors,  incapable  of  giving  their  consent  or 
acquiescing  in  the  act  of  the  mortgagee. 

And  it  has  been  asserted  as  a  general  rule 
that  tbe  consent  of  the  mortgagor  is  not 
necessary  to  establish  the  relation  of  mort- 
gagee in  possession,  where  'possession  is 
taken  under  an  invalid  foreclosure  proceed- 
ing. Investment  Securities  Co.  v.  Adams, 
37  Wash.  211,  79  Pac.  626.  And  see  cases 
supra,  I.,  for  application  of  this  rule. 

In  Shriver  v.  Shriver,  86  N.  Y.  576,  how- 
ever, it  is  said  that  a  third  person  purchas- 
ing at  a  defective  mortgage  foreclosure  can- 
not claim  the  character  of  either  mortgagee 
in  possession  or  assignee  of  such  mortgagee, 
that  the  entry  of  such  person  in  possession 
under  the  deed  is  hostile  and  adverse  to  that 
of  the  mortgagor,  and  such  possession  may 
ripen  into  a  title  by  adverse  possession,  bee 
New  York  cases,  supra,  I. 
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the  evidence  and  the  law  KppIIeabk  there- 
to." 

It  appears  from  the  record:  That  the 
plaintiS,  theo  an  unmarried  man,  vat  the 
«wner  of  the  land  in  queation.  That  in 
the  year  18&8,  for  the  conaideration  of  $500 
he  executed  a  mortgage  thereon,  and  im- 
mediately thereafter  abandoned  it;  that 
.since  that  time  he  has  paid  no  taxea  there- 
on. Tliat  he  failed  to  pay  either  interest 
on  the  mortgage  debt  or  the  principal  there- 
of, and  on  the  14th  day  of  March,  1S93,  one 
Nancy  E.  Smith,  as  trustee,  commenced 
3n  action  in  the  district  court  of  Dundy 
county  to  foreclose  the  mortgage.  That 
.service  of  summons  was  made  by  publica- 
tion only.  That  the  plaintiff  herein,  who 
was  made  a  defendant  in  that  action,  then 


resided  in  Chaae  county,  in  this  itate. 
That  he  made  no  appearance,  and  such  pro- 
ceedings were  had  that  a  decree  of  fore- 
closure waa  entered  therein,  the  property 
was  thereafter  sold  under  the  decree  to 
Nancy  £.  Smith,  and  upon  eonflrmation  of 
the  sale  a  sheriff's  deed  was  executed  to  ber 
therefor.  After  receiving  her  sheriff's  deed, 
the  purchaser  paid  the  taxes  from  year  to 
year,  and  finally  leased  the  premises  to 
one  J.  B.  Stroup,  for  the  year  beginning 
March  1,  1904,  and  ending  March  1,  1005. 
That  fitroup  took  posaeMion  of  the  premises 
under  the  written  lease,  fenced  the  same, 
and  occupied  the  land  until  his  landlord 
sold  and  conveyed  it  by  special  warranty 
deed  to  one  Lara  Johnson-  That  Johnson, 
on  the  26th  day  of  Beptember,   1S05,  sold 


a.  In  general. 

The  mortgagee  who  has  lawfully  taken 
possession  of  the  mortgaged  premises,  al- 
though under  a  void  foreclosure  proceeding, 
cannot  be  ousted  or  deprived  of  hia  rights 
as  a  mortgagee  in  possession  by  the  mere 
intrusion  of  the  owner  of  the  equity  of  re- 
demption, against  his  will  or  without  his 
Icnowledge;  there  must  be  some  act  or  omia- 
aion  on  hia  part  indicating  a  change  in  his 
poaaesaion;  he  is  not' obliged  to  stand  upon 
the  land  with  a  club  to  keep  oB  intruders, 
nor  need  his  possesaion  be  of  such  a  char- 
acter as  is  required  by  the  statute  to  create 
.a.  title  by  adverse  possession;  if  the  land 
is  uninclosed  he  is  not  bound  to  inclose  it 
or  cultivate  it;  having  taken  possession 
lawfully,  with  the  assent  of  the  mortgagor 
or  his  successor,  his  relation  to  the  land  is 
not  changed  until  by  some  act  or  omiasion 
of  his  he  intentionally  changes  it.  Towd- 
ahend  v.  Thomson,  139  N.  Y.  152,  34  N,  E. 
891. 

But  Watson  t.  Spence,  20  Wend.  200, 
while  recognizing  that  a  mortgagee  in  pos- 
session under  a  void  foreclosure  may  re- 
tain poeeeaaion  until  payment  of  the  mort- 
gage, nevertheteas  denies  that  this  right  ex- 
tends to  a  purchaser  at  such  sale,  and  it  is 
said  that  such  a  purchaaer  ia  a  stranger, 
and  has  no  right  to  protect  himself  against 
the  owner  of  the  equity  of  redemption  by 
showing  an  outstanding  title  in  the  mort- 
gagee. 

And  this  is  also  the  doctrine  of  Shriver 
V.  Shriver,  88  N.  Y.  575,  holding  that  a 
purchaser  at  a  defective  mortgage  fore- 
closure sale  may  not  defend  an  action  by  a 
purchaser  for  the  possession  of  the  land, 
either  as  a  mortgagee  or  assignee  of  the 
mortgagee,  and  that  a  defense  of  purchase 
.  cannot  be  made,  because  the  foreclosure  is 
void  as  against  the  owner  of  the  equity  of 
redemption.     But   see   the   Kew    York    de- 

The  general  rule,  however,  is  that  where 
a  sale  in  pursuance  of  a  defective  fore. 
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closure  proceeding  fails  to  pass  title  to  the 
purchaser,  it  nevertheless  operates  aa  an 
equitable  aaaignment  of  the  mortgage,  and 
the  purchaaer  is  subrogated  to  all  the 
rights  of  the  mortgagee.  Venner  v.  Denver 
Union  Water  Co.  15  Colo.  App.  496,  63  Pac 
1061.     And  see  cases  supra,  I. 

And  the  relation  of  a  purchaser  at  an 
invalid  foreclosure  sale  to  the  land  mort- 
gaged remains  the  same  as  though  no  sale 
had  been  made,  except  that  be  stands  in 
the  place  of  the  mortgagee.  Muir  v.  Berk- 
shire, 52  Ind.  149;  Lewis  v.  Hamilton,  26 
Colo.  263,  68  Fac.  106.  He  has  all  tiie 
rig)itB  of  a  mortgagee,  and  may  insist  upon 
payment  of  the  mortgage.  On  the  other 
hand,  the  mortgagor  baa  the  right  to  re- 
deem from  such  a  purchaser.  Lariverre  v. 
Raines;  112  Mich.  276,  70  N.  W.  583.  And 
generally  the  latter's  rights  are  subject  to 
whatever     rights     the     mortgagor     retains 

Sior  to  a  valid  foreclosure.  Lewis  v. 
amilton,  supra.  He  acquires  no  greater 
or  other  rights  than  the  mortgagee  pos- 
sessed.   Sawyers  v.  Baker,  77  Ala.  461. 


A  purchaser  at   a    defective    foreclosure 

sale  is  entitled  in  equity  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  hence  he  i' 
entitled  to  be  paid  the  mortgage  debt  and 
interest,  interest  to  be  computed  at  the 
legal  rate,  rather  than  the  rate  stipulatal 
in  the  mortgage.  Randall  v.  Duff,  107  Cal. 
33,  40  Pac.  20,  same  case  on  prior  appeals. 
101  Cal.  82,  35  Pac.  440,  79  Cal.  US,  3 
L.R.A.  764,  19  Pac.  532,  21   Pac.  610. 

If  he  has  goue  into  possession  of  the  land. 
by  filing  proper  pleadings  in  the  nature  of 
a  cross  bill  to  an  action  by  the  mortgagor 
attacking  the  validity  of  the  sale,  he  may 
bc  subrogated  to  the  righte  of  the  mort- 
gagee to  the  extent  of  the  purchase  money 
paid  at  the  foreclosure  sale,  and  may  thus 
put  it  in  the  power  of  the  court  to  compel 
the  plaintiffs  to  adjust  their  equitable 
claims  on  the  land.  King  v.  Brown,  80  Tai. 
276,  16  S.  W.  36. 

A  purchaaer  at  an  invalid  mortgage  fore- 


,.L-.Oi>^ 


irtgage  f< 

!iTc 


1»12. 


EAYLOR  T.  EELBET. 


643 


and  conveyed  the  ftome  bj  doed  of  w&rrknty 
to  one  Samuel  Brecden,  who  took  poaaes- 
aion  thereof,  and  on  the  Tth  day  of  May, 
1906,  sold  and  conveyed  the  same  by  deed 
of  waiTuity  to  the  defendant  8.  B.  Eelsey, 
who  was  in  posBeuion  at  the  time  thii 
action  was  commenced. 

The  plaintiff  teatifled  that  he  had  not 
■old  or  conveyed  the  land  to  anyone ;  that 
after  the  foreclosure  he  supposed  it  vras 
gone,  and  paid  no  attention  to  it  until  lie 
was  induced  to  bring  this  suit  by  one  I.  R. 
Samelt,  who  agreed  to  pay  the  costs,  to 
hold  the  plaintiff  harmless,  and  see  that  the 
anit  did  not  coat  him  anything,  in  con- 
sideration of  receiTing  one  half  of  the  re- 
snlts  of  the  litigation. 

It  may  be  stated  at  the  outset  that  the 

olosure  sale  stands  in  the  position  of  a 
mortgagee,  and  may  proaecute  another  fore- 
«lo«ure  procepding.  Bobinson  v.  Rvan,  2ri 
N.  Y.  320;  Uorse  v.  Byam,  55  Mich.  694, 
22  N.  W.  54.  In  equity  he  is  entitled  to  a 
lien  upon  the  mOT^;aged  premises  for  the 
amount  paid,  and  a  decree  for  a  aale  of  the 
land  in  payment  thereof.  Qreen  v.  Steven- 
son, —  Tenn.  — ,  64  S,  W.  1011.  He  may 
prosecute  proceed  inga  to  vacate  the  de- 
fecUve  proceedings,  and  to  secure  another 
decree  for  foreclosure  and  sale  thereunder. 
Investment  Securities  Co.  T.  Adams,  37 
Wash.  211,  79  Fac.  626.  Or  if  the  sale  is 
thereafter  set  aside,  he  may  have  the 
original  mortgage  foreclosed  in  his  behalf. 
Butcher  v.  Hobby,  86  Ga.  IBB.  10  L.R.A. 
472,  22  Am.  St  Rep.  444,  12  S.  E..  368. 
And  unless  the  mortgagor  pays  to  the  mort- 
gagee holding  under  a  void  foreclosure  prO' 
oeeding  the  amount  of  hia  mortgage,  with 
interest,  the  mortgaged  property  may  be  re- 
fold and  the  proceeda  used  to  discharge  the 
mortgage  lien.  Bruschke  v.  Wright,  166  III. 
183.  S7  Am.  St.  Rep.  12S,  46  N.  G.  313. 

On  the  other  hand,  neither  the  mortgagor 
nor  his  heira  will  be  permitted  in  equity  to 
take  advantage  of  a  void  foreclosure  of  a 
mortgage,  after  the  mortgagee  has  gone  into 
possession  of  the  laud,  without  offering  to 

fiay  the  amount  equitably  due  under  the 
oreeloBure  decree,  with  intereaL  Stull  t. 
Haailonke,  74  Neb.  309,  104  N.  W.  168,  108 
N.  W.  188. 

And  a  mortgagor  is  not  entitled  to  any 
relief  against  a  mortgagee  in  poeaession 
under  a  void  foreclosure,  unless  he  pays  or 
ofTers  to  pay  the  mortgage  debt,  with  inter- 
est. Investment  Securities  Co.  v.  Adams 
37  Wash.  211,  7S  Pac.  625.  Payment  of 
the  mortgage  debt  is  a  condition  precedent 
to  relief.  Gravelle  v.  Can&dian  t  A. 
Mortg.  A  T.  Co.  42  Wash.  457,  85  Pac.  36 
But  where  the  foreclosure  sale  is  invalid 
because  unfairly  conducted  by  a  triisti'f. 
as  a  condition  of  relief  to  the  mortgagor 
the  pnrchaaer  at  such  sale  is  only  entitled 
to  payment  of  the  amount  actually  due 
upon  the  mortgage,  although  he  paid  more 
than  this  as  the  nurohaae  prioe.  Littell  v. 
Grady.  36  Ark.  S84. 
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record  sufficiently  showi  that  the  decree  of 
foreclosure  waa  Toid  for  want  of  service, 
and  therefore  It  will  be  assumed  that  the 
general  finding  for  the  defendant  was 
founded  upon  the  fact  that  he  occupied  the 
position  of  a  mortgagee  in  possession,  and 
plaintiff  was  not  entitled  to  possession  of 
the  mortgaged  premises  until  be  had  paid 
the  mortgage  debt  It  is  strenuously  argued 
that  the  evidence  shows  that  the  purchaser 
at  the  forecloeure  sale  did  not  take  im- 
mediate posaeasion  of  the  mortgaged  prem- 
ises, and  does  not  ahow  that  ahe  ever  took 
possession  thereof,  and  that  a  conveyance 
by  a  mortgagee  not  in  possession  does  not 
operate  aa  an  assignment  of  the  mortgage 
debt.  It  may  be  conceded  that,  if  the  de- 
fendant    cannot     auccesafully     assert     the 

a.  Right  to  retain  pcnite«eion  until  pay- 


1.  In  Qeneral, 


Payment  tif  the  mortgage  debt  is  a  con- 
dition precedent  to  the  right  to  recover  pos- 
session of  land  from  the  mortgagee  in  pos- 
session under  a  foreclosure  void  as  to  the 
plaiatifT.  Gravelle  v.  Canadian  t  A.  Mortg. 
4  T.  Co.  42  Wash.  457,  85  Pac.  36;  Haggart 
V.  Wilczinski,  74  C.  C.  A.  176,  143  Fed.  22. 

Hence,  a  purchaser  at  a  defective  mort- 
gage foreclosure  sale,  who  goes  into  pos- 
aesaion,  is  entitled  to  retain  his  posaeasion 
until  the  mortgagor  or  thoae  claiming 
under  him  have  refunded  the  amount  paid 
as  purchase  price.  Whitney  v.  Krapl,  3 
Tex.  Civ.  App.  304,  27  S.  W.  843.  And  an 
action  cannot  be  maintained  for  the  posses- 
sion of  the  land  until  the  debt  is  paid. 
Daniel  v.  Garner,  71  Ark.  484,  76  B.  W. 
1083. 

It  baa  been  as8ert«d  that  the  only  remedy 
against  a  mortgagee  in  poseeaaion  under  an 
invalid  mortgage  foreclosure  proceeding  ia 
by  suit  in  equity  to  redeem  by  paying  the 
mortgage  debt.  Nash  v.  Northwest  Land 
Co.  15  N.  D.  566,  108  N.  W.  792;  Boschker 
V.  Van  Beek.  IB  N.  D.  104,  122  N,  W.  833; 
Rhriver  v.  Shriver,  86  N.  Y.  E75. 

In  Georgia  it  has  been  held  thM  a  per- 
son in  possession  of  land  under  purchase 
at  a  sherifTs  sale  in  pursuance  of  a  se- 
r'uri^  deed  is  entitled  to  defend  an  action 
by  tne  grantor  for  the  possession  of  the 
'and,  although  the  sale  is  defective,  where 
there  has  been  a  breach  of  condition  in  that 
the  debt  secured  was  not  paid  at  maturity, 
lince  under  such  circumstances  the  grantee 
'■i  entitled  to  poaseasion  without  reference 
to  forecloaure.  Glover  t.  Cos,  130  Ga.  476, 
fll  S.  E.  12. 

3.  A&  against  ejectment   action. 
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rights  of  k  mortgagee  In  posaeuion,  the 
judgment  must  be  reversed.  But  to  our 
minda  the  record  contains  sufficient  eri- 
ence  to  support  the  finding  thftt,  nt  the  time 
the  purchaser  at  the  void  judieisl  sale  con- 
veyed the  premises  to  her  immediate 
grantee,  she  was  in  ai^tual  posse  as  ion  bj 
and  through  her  tenant,  and  her  convey- 
ance operated  as  an  assignment  of  the 
mortgage  debt.  It  follows  that  each  subse- 
quent eonvejance   of   the    premises,   up   to 

Phyfe  V.  Riley,  15  Wend.  24B,  30  Am.  DmT 
58. 

And  the  rule  has  been  asserted  that  a 
mortgagor  of  land  cannot  recover  in  eject- 
ment after  breach  of  condition,  or  against 
persons  holdio^  possession  under  the  mort- 
gagee, and  it  is  said  that  persons  in  pos- 
session OS  purchasers  at  a  defective  fore- 
closure sale  come  within  this  rule.  Bryan 
V.  Brasius,  132  U.  S.  416,  40  L.  ed.  1022,  IS 
Sup.  Ct.  Rep.  803;  Bryan  v.  Finney,  182  U. 
S.  419,  40  L.  ed.  3023,  16  Sup.  Ct.  Rep.  804; 
Brvan  v.  Xalea,  162  U.  S.  411,  40  L.  ed. 
1020,  18  Sup.  Ct.  Rep.  802;  CooTie  v.  Cooper, 
18  Or.  142,  7  L.B.A.  273,  17  Am.  St,  Rep. 
709,  22  Pac.  945. 

So,  too,  a  person  taking  possession  of 
land  under  color  of  a  foreclosure  proceeding, 
however  defective  it  may  be,  cannot  be  dis- 
possessed in  an  action  of  ejectment  by  the 
mortgagor  before  payment  of  the  mortgage 
debt  Stouffer  v.  Harlan,  68  Kan.  135,  84 
L.R.A.  320,  104  Am.  St.  Rep.  396,  74  Pac. 
610;  Equitable  Mortg.  Co,  v.  Gray,  88  Kan. 
100,  74  Pac,  614;  Kelso  v,  Norton,  85  Kan. 
T7S,  03  Am.  St.  Rep.  308,  70  Pac.  898;  dis- 
proving Richards  v.  Thompson,  43  Kan. 
208,  23  Pac.  108;  LaComte  v.  Pennock,  81 
Kan.  330,  50  Pac.  841;  Seeley  v.  Johnaon, 
61  Kan.  337,  78  Am.  St.  Rep.  314,  69  Pac. 
631;  Kager  v.  Vicliery,  61  kan.  342,  49 
L.R.A.  153,  7B  Am.  St.  Rep.  318,  59  Pac. 
628. 

And  ejectment  cannot  be  maintained  to 
recover  poasession  of  land  in  the  poaaesaion 
of  a  mortgagee  or  purchaser  at  an  invalid 
foreclosure  sale,  until  the  mortgagor  haa 
redeemed  or  at  least  tendered,  the  amount 
due  on  the  mortgage.  Lockwood  v.  McBride, 
21  Jones  &  S.  268;  Currier  v.  Teske,  84 
Neb.  80,  133  Am.  St.  Rep.  602,  120  N,  W. 
1015,  same  case  on  prior  hearing  82  Neb. 
315,  117  N.  W.  71Z. 

Tlie  New  York  cases  are  somewhat  con- 
fusing on  this  question.  Thus  the  distinc- 
tion has  been  made  in  that  court  between 
tlie  riglit  of  a  mortga);ee  who  enters  into 
possesBion  of  the  mortgaged  land  as  a  pur- 
chaser, and  a  third  person  thus  entering 
into  posaeaflion.  The  former  is  aaid  to  be 
n  mortgagee  in  posseaaion,  and  as  such  en- 
titled to  defend  hia  poasesBion  as  against  an 
ejectment  action  (Minor  v.  Beekman,  60  N. 
Y.  337),  while  a  third  person  purchasing 
st  an  invalid  foreclosure  sale,  who  enters 
into  possession,  has  been  denied  the  right 
of  a  mortgagee  in  possession  and  the  right 
under  hie  purchase  to  defend  an  ejectment 
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and  including  the  deed  to  defendant  Eelsey, 
under  which  he  took  poaaesaion  of  the  prem- 
ises, had  that  effect.  Currier  t.  Teske,  82 
Neb.  316,  1X7  N.  W.  712;  Id.  84  Neb.  80, 
133  Am.  St  Rep.  602,  120  N.  W.  1015. 
It  being  conceded  that  he  was  in  possession 
when  the  action  was  commenced,  be  there- 
fore occupied  tite  position  of  a  mortgagee 
in  poaaeasioa. 

The  rule  is  well  settled  in  this  stale 
that  in  such  case  the  mortgagor  will  not  be 

action.  Watson  v.  Spence.  20  Wend.  280: 
Shriver  v.  Shriver,  88  N.  Y.  575.  But 
later  decisions  (Townshend  v.  Thomson,  139 
N.  Y.  152,  34  N.  K  891;  Baraon  v.  Mulli- 
gan, IBl  N.  y.  308,  16  L.R.A.(N^.)  151, 
84  N.  E.  75)  aeem  to  make  the  rule  de- 
pendent, not  so  much  on  the  question 
whether  a  purchaser  is  the  mortgagee  oc 
a  third  person,  but  rather  as  to  the  char- 
acter of  the  poasession,  whether  adverse 
or  not.  Of  course  there  is  more  ground 
for  holding  the-  possession  of  a  third  per- 
son pUTchasiuE  under  a  void  forecloaure 
to  be  adverse  and  hostile  to  the  mortga- 
gor than  that  of  the  mortgagee,  since 
the  possession  of  the  latter  may  rest  solely 
upon  the  mortgage,  while  the  po«session  of 
the  former,  in  the  first  instance  at  least,  is 
based  upon  the  theory  of  ownerahjp  as  pur- 
chaser, and  not  upon  any  claim  as  mort- 
gagee, although  on  the  theory  of  subro- 
gation the  latter  claim  may  be  asserted  by 
a  purcliaaer;  prima  facie,  however,  bis  pos- 
session is  not  of  this  character.  See  dis- 
cusaion  of  these  cases,  supra,  I.,  II.,  and 
III. 

In  Olmsted  v.  Elder,  5  N.  Y.  144,  a  pur- 
chase of  land  at  a  void  foreclosure  sale  is 
held  to  confer  no  rights  upon  the  purchaser 
to  the  poaaeasion  of  the  land  sold,  and,  even 
though  he  obtains  poaseaaion,  the  mortgage 
foreclosed  constitutes  no  defense  in  his 
favor  to  an  ejectment  action  by  a  mort- 
gagor, or  those  claiming  under  him,  for 
the  possession  of  the  lend.  In  this  case  the 
sale  was  by  a  commissioner  under  special 
statutory  authority,  and  it  is  pointed  out 
that  the  statute  gave  the  commissioners  no 
expreaa  power  to  aaaign  the  mortgage,  nor 
is  such  power  incident  to  the  authority 
granted;  hence  an  attempted  sate  by  one  of 
such  commissioners,  inoperative  as  a  sale 
of  the  land,  ia  not  equivalent  to  an  assign- 
ment of  the  mortgage. 

This  case  is,  however,  disapproved  in  Pell 

Ulmar,   18  N.   Y.   139,    holding    that    a 

milar  mortgage,  being  a  mortgage  to  the 

mmissioners  of  a  certain  public  fund,  is 

ntrolled  by  a  special  statute,  which  gives 

the  mortgagor  no  equity  of  redemption, 

id  only  a  right  to  redeem  from  forfeiture 

after  breach  of  condition,  and  hence  to  give 

such  mortgagor  no  right  to  the  possession 

of  the  land  aa  against  a  purchaser  at  a  fore- 

losurc   sale   by   one  of  the   commissionera, 

Ithough  the  sale  ia  inoperative  to  pass  the 

title  to  the  land. 
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entitled  t«  posseBsion  of  tlw  mortgaged 
premisea  until  he  liae  paid  tbe  amount  oC 
the  void  foreclosure  decree,  with  interest. 
In  StuU  T.  Maailonka,  74  Neb.  309,  104  N. 
W.  188,  it  was  said:  "Where  a  valid  real 
estate  mortgage  h&e  been  foreclosed,  even 
though  the  foreclosure  proceedings  were 
void,  neither  the  mortgagor  nor  a  penon 
claiming  under  him  will  be  permitted  to 
asaail  the  title  acquired  throi^h  the  fore- 
closure proceedings,  without  offering  to  pay 


the  amount  of  the  decree  and  Interest." 
The  rule  thus  announced  was  followed  and 
approved   in  Currier  v.  Teske,  supra. 

In  the  case  at  bar  it  is  not  claimed  that 
the  plaintiff  ever  offered  to  paj  the  amount 
of  the  void  forecloBure  decree,  with  inter- 
est thereon,  or  the  taxes  paid  bj  the  defend- 
ant and  his  grantors. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  was  right,  and  it  is  therefore 
affirmed. 


under  a  void  foreclosure  sale  may  success- 
fully defend  his  right  to  possession  in  an 
ejectment  suit  bv  the  mortgagor  or  parties 
claiming  under  him,  where  no  offer  to  pay 
the  mortgage  debt  is  made,  and  such  pur- 
chaser has  the  right  to  retain  possession 
until  the  requirements  of  equity  are  fully 
met.  Bryan  v.  Brasius,  3  Ariz.  433,  31 
Pac.  SIS,  affirmed  in  162  U.  S.  415,  40  L.  ed. 
1022,  16  Sup.  Ct.  Rep.  803. 

Where  those  claiming  under  a  mortgagor 
stand  by  and  make  no  objection,  to  the  pur' 
chaser  at  a  void  foreclosure  proceeding 
taking  possession  of  the  mortgaged  prop- 
erty and  making  large  improvements 
thereon,  they  are  estopped  from  denying  his 
right  to  poBseBsion;  such  possession  is  law- 
ful and  cannot  be  disturbed  in  an  ejectment 
action.  Bryan  v.  Plnney,  3  Ariz.  412,  31 
Pac.  548. 

And  ejectment  will  not  lie  dgainst  a  mort- 
gagee rightfully  in  possession,  although 
under  an  invalid  foreclosure  of  the  mort- 
gage, since  he  is  in  the  position  of  a  mort- 
gagee in  possession  after  condition  broken. 
Johnson  v.  Sandhoff.  30  Minn.  197,  14  N. 
W.  8S»;  Backus  v.  Burke,  63  Minn.  272.  S^ 
N.  W.  4S0;  Morse  v.  Byam,  55  Mich.  694, 
22  N.  W.  64.  But  where  the  mortgagee  or 
purchaser  wrongfully  obtains  possession 
of  the  mortgaged  land  without  a  valid  fore- 
closure and  sale,  the  grantor  or  mortgagor 
have  the  legal  right  to  poHsession.  and  may 
recover  the  same  in  an  ejectment  action. 
T>>wiB  V.  Hamilton,  26  Colo.  263,  SB  Pac. 
190. 

The  action  of  ejectment  cannot  be  main- 
tained by  the  mortgagor,  or  those  claiming 
under  him,  against  the  mortgagee  in  pos- 
session of  land  under  an  invalid  foreclosure 
ploceeding,  where  the  right  of  action  to 
tedeem  the  mortgage  is  barred  by  the  stat- 
ute of  limitations.  Russell  v.  H.  C.  Akcley 
Lumber  Co.  45  Minn.  376,  48  N.  W.  3. 

If  a  purchaser  of  land  at  a  voidable  fore- 
closure sale  has  gone  into  possession  of  the 
land,  and  is  sued  in  ejectment  by  the  mort- 
gagor, he  may  resort  tb  equity  to  preserve 
his  possession  until  the  mortgage  is  paid. 
Kai^art  v.  Wilczinski,  74  0.  C.  A.  178,  143 
Fed.  22. 

d.  Aa  againat  partition  action. 

Since  the  purchaser  at  an  Invalid  mort- 
gage foreclosure  sale  has  a  right  to  hold 
the  land  until  it  is  redeemed,  the  mortgagor 
cannot  maintain  proceedings  to  partition 
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the  land.    Harsh  v.  Griffin,  72  Iowa,  608,  34 
N.  W.  441. 

A  mortgagee  in  possession  under  a  void 
foreclosure  proceeding  cannot  be  subjected 
to,  a  partition  action  b;  the  heirs  or  a 
portion  of  tlie  heirs  of  the  mortgagor,  with- 
out tendering  to  him  the  amount  of  the 
mortgage,  or  plaintifra'  proportion  thereof. 
Sawyer  v.  Vermont  Loan  t  T.  Co.  41  Wash. 
524,  84  Pac.  8. 

«.  Proceeding  to  quiet  title. 
Where  a  mortgagee  becomes  a  purchaser 
at  a  void  foreclosure,  and  enters  into  the  oc- 
cupancy of  the  property  under  a  deed  im- 
properly executed  and  delivered  by  the  com- 
missioner, he  is  nevertheless  a  mor^agee 
in  possession ;  and  the  mortgagor's  assignee 
cannot  quiet  his  title  to  the  property 
against  such  mortgagee  without  paying  or 
offering  to  pay  a  debt  for  the  security  of 
which  the  mortgage  was  created.  Raggio 
V.  Palmtag,  156  Cal.  707,  103  Pac.  312. 

f,  RigUt  to  faym^t^  for  imptimetnenta. 

When  the  owner  of  the  equity  of  redemp- 
tion permits  bis  right  to  satisfy  a  mort- 
gage to  remain  dormant  for  nearly  thirty 
years,  during  which  time  others  have  paid 
the  assessments  and  taxes  and  made  im- 
provements in  tbe  belief  that  they  had  title 
under  foreclosure  of  the  mortgage.  lie  can- 
not complHin  that,  as  a  condition  of  re- 
gaining poEsession,  he  is  required  to  account 
for  and  to  pay  such  taxes,  assessments,  and 
improvements,  according  to  the  just  and 
enlightened  principles  of  equity.  Miner  v. 
Beekman,  50  N.  Y.  337. 

A  mortgagee  is  entitled  to  an  allowance 
for  improvements  made  on  the  mortgaged 
premises  in  good-faith  belief  in  the  validity 
of  his  title  to  the  mortgaged  property, 
where,  with  knowledge  thereof,  the  mort- 
gHgor  made  no  objection  to  the  making  of 
the  improvements;  and  where,  in  a  proceed- 
ing to  rpdeem,  the  mortgagor  is  allowed  for 
the  rental  value  of  the  land,  and  for  in- 
creased rental  value  because  of  such  im- 
provements, the  mortgagee  is  entitled  to  an 
allowance  not  only  for  improvements,  but 
for  interest  on  the  cost  of  the  same  from 
the  time  of  such  expenditure.  Sloane  v. 
Lucas,  37  Wash.  348,  79  Pac.  949. 

It  has  been  held,  however,  that  a  pur- 
chaser of  land  at  a  foreclosure  sale  invalid 
because  unfairly  conducted  by  the  trustee 
is  not  entitled  to  an  allon'ance  for  improw- 
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menta,  unleu  k  cUIni  is  made  by  the  mort- 
gagOT  for  rent,  in  which  event  he  !■  entitled 
to  oiTBet  anj  improveniEnta  against  the  rent. 
Littell  V.  Oradv,  38  Ark.  684. 

But  a  mortgagee  or  purchaeer  at  a  fore- 
closure sale  under  defective  proceedings,  i 
being  required  to  surrender  the  land,  may 
take  down  and  remove  an;  imptovetoents 
niade  b;  him  thereon,  where  sucn  improve- 
ments are  not  so  connected  with  the  soil 
that  their  removal  will  be  prejudicial  there- 
to. Cooke  v.  Cooper,  18  Or.  142,  7  L.H.A. 
273,  17  Am.  St  Rep.  709,  2£  Fac.  B4G. 

g.  MlaceUatteaua  rtghta. 

tt  has  been  held  that  on  an  aeeouuting, 
a  mortgagee  who  has  taken  posiesaion 
under  an  invalid  mortgage  foreclosure  pro- 
ceeding will  be  charged  with  the  rent  're- 
.  ceived,  or  that  which,  with  reasonable  dili- 
gence, should  have  been  received,  from  tlic 
mortgaged  premises  during  the  period  of 
his  possession.     Harper  v,  Ely,  70  111.  581. 

But  it  has  also  been  held  that,  in  the 
absence  of  wilful  wrong,  fraud,  or  neglect, 
a  mortgagee  in  possession  will  only  be  re- 
quired to  account  for  the  proceeds  from  the 
land  actually  received,  and  not  for  what 
ought  to  have  been  received.  Watson  v. 
Perkina,   88   Miss.  64,  40   So.   Q43. 

A  purchaser  at  a  defective  foreclosure  sale 
has  a  right  to  pay  and  procure  the  dis- 
charge of  a  prior  mortgage,  or,  if  it  has 
been  paid,  to  mnintain  proceedings  to  have 
it  canceled  of  record.  Venner  v.  Denver 
Union  Water  Co.  IS  Colo.  App.  4»5,  63  Pac. 
JMl. 

But  A  purehaser  at  an  invalid  foreclosure 
sale  la  not  entitled  to  maintain  proceedings 
to  have  his  title  to  the  mortgaged  premises 
quieted,  where,  because  of  dcTecta  in  the 
proceedings,  he  obtained  no  title  under  the 
aale.    Ibid. 

A  mortgagee  once  lawfully  in  possession 
of  land,  although  under  a  void  or  voidable 
foreclosure  proceeding,  who  has  been  wrong- 
fully deprived  of  the  possession  by  the 
mortgagor  or  an  intruder,  may  resume  his 
possession  if  he  can,  and  again  hold  the 
same;  never  having  voluntarily  surrendered 
or  abandoned  possession,  he  haa  not  lost 
his  right  thereto,  and  be  may  again  peace- 
ably enter  into  posaeBsion,  and  thus  be  re- 
stored to  Ills  rightful  position  as  mortgagee 
in  possession.  Townshend  *.  Thomson,  130 
N.  Y.  152,  34  N.  E.  891; 


a.  In  general. 

The  rule  that  a  mortgagee  in  possesaion 
under  an  invalid  mortgage  foreclosure  sale 
cannot  be  deprived  of  his  possession  until 
his  mortfrage  has  been  paid  applies  to  cases 
where  action  on  the  mortgage  is  barred  by 
the  statute  of  limitations.  Haggart  v. 
Wilczinski,  74  C.  C.  A.  ITfl,  143  Fed.  22. 

The  fact  that  all  action  on  the  mortgage 
debt  is  barred  by  the  statute  of  limitations 
does  not  relieve  the  mortgagor  of  the  neces- 
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dition  to  relief  against  the  void  foreclosure 
of  the  mortgage,  where  the  mortgagee  or 
purchaser  at  the  foreclosnra  sale  ia  in  pos- 
session of  the  mortgaged  land.  Boschker  v. 
Van  Beek,  19  N.  D.  104,  122  N.  W.  338. 

That  all  action  on  the  mortgage  debt  ii 
barred  by  the  statute  of  limitations  is  no 
defense  to  the  right  of  the  mortgagee  in 
poaseasion  under  a  void  foreclosure  pro- 
ceeding to  retain  possession  until  payment 
of  his  mortgage;  and  the  court,  exercisinf; 
equitable  powers  and  recognizing  equitab^ 
defenses  in  an  ejectment  action,  will  not 
disturb  the  quiet  and  peaceful  posaeaiion 
of  such  a  mortgagee  until  the  mortgage  debt 
is  paid  and  every  requirement  of  cquitj 
fully  met.  Bryan  v.  Brasius,  3  Ariz.  433. 
31  Pac.  610,  aiSrmed  in  162  U.  S.  415,  40 
L.  ed.  1022,  16  Sup.  Ct.  Rep.  803. 

A  mortgagor  or  those  claiming  under  hfm 
are  not  entitled  to  have  their  title  to  the 
mortgaged  land  quieted  as  against  a  mort- 
gagee in  possession  under  a  void  foreclosure 
proceeding  without  paying  or  offering  to 
pay  the  mortgage,  although  the  debt  se- 
cured thereby  is  barred  by  the  statute  of 
limitations.  Haggio  v.  Palmtag,  155  Cal. 
797,  103  Pac.  312;  Brandt  v.  Thompson,  91 
Cal.  461,  27  Pac.  763. 

In  Minnesota  the  rule  obtains  that  where 
the  hoider  of  a  mortgage  under  a  void  mort- 
gage foreclosure  sale  has  gone  into  the  poe- 
session  of  tbq  land  aa  mortgagee  in  pos- 
session, and  so  remains  until  the  right  of 
action  to  foreclose  his  mortgage  is  barred 
by  the  statute  of  limitations,  he  becomes 
vested  with  the  absolute  legal  title  of  the 
mortgaged  premises.  Since  the  right  to 
foreclose  and  the  right  to  redeem  are  k- 
ciprocal,  all  action  by  the  mortgagor  to 
redeem  from  the  mortgagee  in  possession  is 
barred  at  the  same  time  aa  the  right  to  fore- 
close. Rogers  v.  Benton,  39  Minn.  39,  12 
Am.  St.  Rep.  613,  38  N.  W.  763;  Rusaell  v. 
H.  C.  Akeley  Lumber  Co.  46  Minn.  376,  48 
N.  W.  3;  Jellison  v.  Halloran,  44  Uinn. 
19B,  46  N.  W.  332. 

Since  a  mortgage  is  a  mere  security,  and 
does  not  of  itself  confer  title,  the  right  to 
redeem  must  continue  until  the  mortgage 
is  foreclosed.  The  right  to  redeem  and  the 
right  to  foreclose,  therefore,  being  recipro- 
cal and  commensurable,  redemption  under 
the  mortgage  is  cut  off  simultaneously  with 
the  barring  of  the  right  to  foreclose.  Koch 
V.  Briggs,  14  Cal.  256,  73  Am.  Dec.  661; 
Haskell  v.  Bailev,  22  Conn.  560;  Brenner 
V,  Quick,  88  Ind.  546;  Green  v.  Turner,  38 
Iowa,  112;  Smith  v.  Foster,  44  Iowa,  442; 
King  V.  Meighen,  20  Minn.  264.  Gil.  237; 
Dorsey  v.  Conrad,  40  Neb.  444,  38  N,  W. 
045. 


6.  When  action 

1.  In  general. 
The  statute  of  limitations  does  not  run 
against  the  mortgage  debt  when  the  mort- 
gagee  is   in   possession  under  a  void   fore- 
closure proceeding.     Investment  Securitie* 
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Co.  T.  AdkmB,  37  Wash.  211,  79  Pac,  62S: 
S«wyer  T.  Vermont  Loan  k  T,  Co.  41  Wash. 
624,  84  Pac.  B. 

In  Backus  t.  Burke,  63  Minn.  272,  B5  N. 
W.  450,  it  is  (aid  that  when  the  purchaser 
at  a  sale  in  forecloeuTe  of  a  mortgage,  al- 
though the  sale  is  invalid,  takes  posseaaion 
of  the  mortgaged  premiaea,  the  statute  of 
limitations  ceases  to  run  against  his 
gage  lien;  it,  hovever,  commences  to  ) 
his  favor  as  against  the  right  of  the  he  in  of 
the  mortgagor  and  their  grantees  who  are 
under  no  disability,  to  attack  the  validity 
of  the  farecloBure. 

While  the  statute  of  limitations  does  not 
commenife  to  run   in  favor  of  a  mortgagt 
or   his   grantee   entering   under   an   invalid 
mortgage    foreclosure    sale,    if    tbey    enter 
and    continue    in    possession     avowedly    i 
mortgagees,   this   rule  does  not  apply  to 
third   person   entering    as    purchaser   at 
foreclosure  sale  when  the    foreclosure    pro- 
ceedings are  a  nullity  as  to  the  owner  of 
the  equity  of  redemption,   since   possession 
under    such   circumstances   is    adverse    and 
hostile  from  the  beginning.  -  Miner  v.  Beek- 
maa,  50  N.  Y.  337;   Shriver  v.  Bhriver,  88 
N.  Y.  575. 

As  " 

mortgagor  to  attack  the  validity  of  the 
foreclosure  proceeding  commences  to  run  at 
the  time  the  purchaser  takes  possession  of 
the  land  under  claim  of  title  baaed  upon 
his  purchase,  since  such  possession  is  ad- 
verse to  the  mortgagor.  Houts  v.  Hoyne,  14 
S.  D.  176,  84  N.  W.  773. 

This  is  also  the  doctrine  of  Nash 
Northwest  Land  Co.  15  N.  D.  586,  108  N. 
W.  702,  holding  that  the  mortgagor's  right 
of  fWTtion  to  redeem  from  an  invalid  mort- 
gage foreclosure  sale,  as  against  a  mort- 
gagee in  possession,  is  harred  under  a  stat- 
ute providing  that  "any  action  for  relief 
not  herein  before  prorided  for  must  com- 
mence within  ten  years  after  the  cause  of 
action  shall  have  accrued,"  and  it  is  held 
that  the  mortgagor's  action  to  redi 
crues  under  this  statute  at  a  time  when  the 
mortgagee  in  possession  sells  by  absolute 
deed  tlie  mortgaged  premises  to  a  third  per- 
son, who  goes  into  possession  of  the  land 
under  such  deed  to  tha  knowledge  of  the 
mortgagor,  tbe  theory  being  that  so  long  as 
the  mortgagee  acknowledges  or  recognizes 
the  mortgagor's  right  in  the  land  the  stat- 
ute of  limitations  doea  not  run  against  the 
tatter's  remedy,  but  when  the  mortgagee 
in  possession  denies  the  mortgagor's  right 
the  statute  is  put  in  motion.  The  court 
adds:  "Of  course,  where  the  mortgagee  is 
permitted  to  take  possession  under  an 
agreement  on  hia  part  to  bold  in  subjection 
to  the  mortgagor's  rights,  such  possession 
is  not  deemed  adverse  so  as  to  set  the  stat- 
ute of  1  imitations  in  motion  against  the 
mortgagor  until  the  mortgagee  distinctly 
disavows  his  obligations  as  such  and  notice 
thereof  is  brought  home  to  tne  mortgngor. 
Thia  is  so  because,  until  the  mortga^ior  has 
notice  of  tbe  repudiation  of  the  agreement. 
be  has  the  right  to  presume  that  the  origi- 
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nal  arrangement  rantinues.  Where,  how- 
ever, the  mortgagee's  possession  is  adverse 
from  the  beginning,  and  he  has  never 
acknowledged  any  obligation  to  the  mort- 
gagor, there  is  no  ground  for  the  presump- 
tion above  mentioned,  and  the  act  of  taking 
possession  not  only  gives  rise  to  a  cause 
of  action  in  favor  of  the  mortgagor,  but  also 
starts  tbe  statute  of  limitations  running 
against  auch  cause  of  action," 

The  cause  of  action  of  the  mortgagor  or 
those  claiming  under  him  to  redeem  from 
an  invalid  foreclosure  sale  accrues,  and  the 
statute  of  limitations  against  such  right 
commences  to  run,  at  the  time  the  pur- 
chaser enters  into  possession,  claiming  un- 
der his  purchase,  where  the  character  of 
the  possession  as  indicated. h;  the  facts  and 
circumstances  attending  the  same  is  ad- 
verse to  tbe  mortgagor  or  those  claiming 
any  interest  in  tbe  property  under  him- 
Stout  v.  Rigney,  46  C.  C.  A.  469,  107  Fed. 
545. 

On  tbe  theory  that  an  action  to  redeem 
from  a  mortgage  is  barred  at  the  same  time 
that  the  right  to  recover  the  mortgage  debt 
IS  harred,  it  has  been  held  that  the  right  of 
a  mortgagor  to  take  action  to  redeem  from 
an  invalid  foreclosure  of  the  mortgage  ac- 
crues when  the  mortgage  matures.  Dorsey 
V.  Conrad,  49  Neb.  444,  08  N.  W.  845. 


Aa  to  the  right  of  a  bolder  of  an  estate 
in  remainder  in  mortgaged  premises  to  at- 
tack as  invalid  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  premises  thereunder, 
the  statute  of  limitations  does  not  com- 
mence to  run  until  after  the  death  of  Uie 
life  tenant.  Hope  v.  Shevill,  137  App.  Div. 
86,  122  N.  Y.  Supp.  127. 

Compare  with  Hendricks  v.  Calloway, 
211  Mo.  S36,  111  S.  W.  60,  holding  that  the 
statute    of    limitations     begins     to    run    \a 


takes  possession  thereunder,  even  as  to 
persons  holding  an  estate  in  remainder,  and 
although  tbe  life  tenant  is  living. 

As  to  minors,  the  statute  of  limitations 
barring  the  right  to  attack  as  invalid  a 
sale  in  foreclosure  of  a  mortgage  does  not 
commence  to  run  until  they  reach  their  ma- 
jority. Ibid.  Backus  y.  Burke,  63  Minn. 
272,  66  N.  W.  469. 

o.  Wliat   atatrute    appUcablm. 

A  purchaser  of  land  under  an  invalid 
foreclosure  sale  may  bold  the  same  aa 
against  a  mortgagor  who  fails  to  coro- 
meace  proceedings  to  redeem  until  after 
his  action  is  barred  by  a  limitation  statute 
relating  to  actions  not  otherwise  provided 
for,  where  the  equitable  action  to  redeem 
is  not  otherwise  provided  for  in  any  other 
section  of  tbe  statute  of  limitations.  Sub- 
bell  V.  Sibley,  50  N.  Y.  488;  HouU  v.  Hoyne, 
14  S.  D.  176,  84  N.  W.  773. 

Where  a  purchaser  at  an  invalid  fore- 
closure sale  ent«rs  into  possession  of  the 
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land  under  such  circumstancei  and  Ins  poa- 

aesaion  ib  of  such  character  as  to  indicate 
that  he  holds  in  opposition  to  any  claim  of 
tlie  mortgagor  his  possession  ia  adverse  to 
the  mortgagor,  and  any  right  of  the  latter 
tu  attack  the  sale  ia  barred  by  the  statute 
of  limitations  if  not  comincneeil  within  the 


V.  Rigney.  46  C.  C.  A.  459.  107  Fed.  545. 

Although  a  foreclosure  decree  is  void  ae 
to  the  heirs  of  the  mortgaged'  not  made 
partiei)  to  tiie  foreclosure  proceeding, 
neverthelesa  the  right  of  such  heira  to  re- 
deem from  a  mort);Hgee  in  posaeaeion  ia 
barred  by  a  statute  fixing  a  limitation  upon 
the  time  in  which  to  commence  suits  for  re- 
demption by  any  person  not  a  party  to  a 
foreclosure  proceeding,  of  land  sold  under  a 
decree  in  chancetr  in  foreclosure  o!  a  mort- 
gage.    Hunt  V.  Ellison,  32  Ala.  173. 

The  sale  of  land  in  foreclosur*  of  a  mort- 
gage, other  and  different  from  the  land  de- 
scribed in  the  mortgaKe,  where  the  wife  of 
the  mortgagor  ownes  the  land  sold  and  is  a 
party  to  the  proceeding,  ia  sufficient  to  give 
color  of  title  to  bring  the  ease  within  the 
operation  of  the  statute  of  limitations,  ap- 
plicable to  parties  to  auita,  as  to  the  right 
of  the  heirs  of  the  wife  to  recover  the  real 
estate  thue  «otd.  Sedwick  v.  Bitter,  129 
Ind.  209,  27  N.  E.  810. 

But  under  this  statute  of  limitations 
against  actions  to  recover  real  estate  which 
applies  only  to  parties  in  proceedings 
under  which  such  land  was  sold,  where  the 
wife  of  a  mortgagor  ia  not'  made  a  party  to 
a  proceeding  to  foreclose  a  mortgage,  ahe  is 
not  barred  from  attacking  the  validity  of 
the  foreclosure  as  to  her  dower  rights  in 
the  premises.  BreDDer  v.  Quick,  §8  Ind. 
646. 

T.  Rightm  of  purchaaer  aa  affected  "by 
laches  of  mortgagor. 

The  doctrine  of  laches  does  not  go  to  the 
maintenance  of  an  action  to  redeem  from 
an  invalid  foreclosure  of  a  mortgage,  but 
may  have  application  in  determining  what 
equitable  relief  shall  be  granted  with  refer- 
ence to  improvements,  if  any,  placed  upon 
the  land  by  a  bona  fide  purchaser.  Hope 
V.  Shevill,  137  App.  DIv.  88,  122  N.  Y.  Supp. 
127. 

And  a  mere  lapse  of  time  short  of  the 
period  fixed  by  the  statute  of  limitations 
will  not  bar  a  claim  to  equitable  relief,  aa 
against  a  purchaser  of  land  in  poBseasion 
under  an  invalid  foreclosure  sale,  where  the 
Tight  is  clear  and  there  are  no  countervail- 
ing circumstances.  In  doubtful  cases,  how- 
ever, long  or  unreasonable  delay  may  some- 
times turn  the  scale.  Kelly  v.  Hurt,  61  tia. 
463. 

Thus,  where  a  sale  in  foreclosure  of  a 
mortgage  is  so  irregular  that  it  will  be  set 
aside  by  a  court  of  equity  on  prompt  appli- 
cation, such  relief  will  not  be  given  after 
the  lapse  of  considerable  time,  during 
vv'hich  the  purchaser  has  been  in  poaseaaion 
of  the  land,  and  made  valuable  improve- 
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ments  thereon,  and  it  has  increased  in 
value.  Hunt  v.  Ellison.  32  Ala.  173 
(thirteen  yeara)  ;  Daniel  v.  Modawell.  22 
Ala.  365,  58  Am.  Dec.  260.  Especially 
where  to  auatain  an  application  to  set  aside 
a  sale  would  be  to  inake'tbe  incident  sur- 
vive the  principal,  to  make  the  right  to 
vacate  the  sale  exist  after  the  applicant's 
interest  in  the  land  is  barred  in  favor  of  the 
heirs  of  the  purchaser  by  the  statute  of 
limitations.      Hunt  v.   Ellison,   supra. 

And  even  though  the  mortgage  has  not 
been  legally  forecloaed,  where  no  stepa  hava 
been  taken  to  redeem  for  nearly  forty  years 
after  the  maturity  of  the  mortgage,  and 
more  than  thirty  years  after  the  attempted 
foreclosure,  it  requires  a  very  strong  show- 
ing to  authorize  a  bill  to  redeem.  Hoffman 
V.  Harrington,  33  Mich.  392. 

A.  Q.  S. 


FREDERICK  C.  TIEDT. 

(—  C.  C.  A.  ~,  196  Fed.  3*8.) 

Carrier    —    duty    to    fnrnisb    special 
trains. 

1.  Neither  the  owner  of  an  amusement 
park,  nor  apecial  groups  of  persons  desir- 
ing to  patronize  it,  can  compel  a  railroad 
company  to  furnish  special  trains  for  the 
use  of  such  persona,  although  special  trains 
are  furnished  for  persons  desiring  to  pat- 
ronize another  amusement  park  in  the  same 
vicinity. 

Same  —  establlBhrnent  of  parks  ^  daty 
lo  famish  trains. 

2.  The  mere  fact  that,  at  the  Instance  of 
a  railroad  company,  a  person  fitted  up  an 
amusement  park,  will  not  require  the 
court   to   compel   the   railroad  company  to 


Note. —  No  other  ease,  aside  from  At- 
CHiBON,  T.  k  S.  F.  R.  Co.  V.  TiEDT,  has  been 
found,  upon  the  precise  question  as  to  the 
duty  of  carriers  to  run  special  trains.  It 
eems  clear,  however,  under  the  general 
ules,  that  so  long  as  a  carrier  furnishes  a 
reasonably  adequate  regular  train  service, 
and  uses  due  care  to  supply  on  its  regular 
trains  sufficient  coaches  to  carry  all  who 
apply  for  transportation  as  passen- 
gers, it  is  under  no  duty  or  obligation  to 
run  special  trains  for  the  benefit  of  a  lim- 
ited group  of  persons. 

Generall)'   as   to  the   right   of   a   carrier 

discriminate  with   respect  to  special  or 

unusual   service,   see   note  to  State  ex  rel. 

V.    Atlantic    Coast   Line    R,    Co.    12 

L.R.A.(N.S.)   508. 

As  to  the  duty  to  give  r^^lar  train  >er*- 
i  on  Sunday,  see  note  to  Southern  R.  Co. 
WalHs,  30  L.Bji.(N.S.}  401. 
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fiirniBh  special  trains  to  convey  patrons  to 
the  park. 

Same  —  cnstom  —  kbaence  of  contract. 
3.  A  cnatom  to  furnish  special  trains  t« 
transport  patrons  to  an  amusement  park 
under  contract  will  not  impose  the  dutj 
upon  the  railroad  compauf  to  furnish  simi- 
lar serriee  without  contract. 

•     (JU1IUU7  2,  1912.) 

ERROR  to  the  Cirenlt  Court  of  the  Unit- 
ed States  for  the  Eastern  Division  of 
the  Northern  District  of  Ulinois  to  review 
a  judgment  in  plaintiff's  favor  in  an  action 
brought  to  recover  damagee  for  unlawful 
discrimination  against  plaintiff  in  the  use 
of  defendant's  transportation  facilities.    Be- 

Statement  hj  Bak^,  Circuit  Judge: 
Defendant  in  error   {plaintiff  below)    al- 
leged   in    his    declaration:      That    for    ten 

years  prior  to  1908  he  owned  and  still  owns 
a  picnic  park  contiguous  to  defendant's  rail- 
way in  Cook  count}',  Illinois ;  that  at  defend- 
ant's special  instance  and  request  he  expend- 
ed (45,000  in  putting  in  amusement  fea- 
tures; that  prior  to  the  grievances  herein 
complained  of  be  had  been  making  $15,000  a 
year  out  of  the  patronage  of  excursionists; 
that  up  to  190S  defendant  encouraged  plain- 
tiff to  maintaiD  and  operate  his  park;  that 
near  plaintiff's  park  was  Columbia  park; 
that  the  two  were  the  only  practicable  sites 
for  picnic  parks  on  defendant's  tine  near 
Chicago;  that  the  length  and  character  of 
haul,  cost  of  service,  and  volume  of  busi- 
ness to  the  two  parks  were  practically  the 
same;  that  no  other  transportation  line 
was  available;  that  prior  to  1S08  defend- 
ant furnished  excursion  trains  to  both  un- 
der Bubstantially  the  same  circumstances 
and  conditions  and  without  discrimination; 
that  during  1908,  and  thence  hitherto,  de- 
fendant continued  the  same  service  to  Co- 
lumbia park,  but,  in  violation  of  its  duty, 
refused  to  run  excursion  trains  to  plain- 
tiff's park,  to  his  great  damage. 

On  a  trial  of  the  general  issue,  the  court 
submitted  the  case  to  the  jury  as  one  of 
unlawful  discrimination.  The  jury  returned 
a  verdict  for  £33,000,  $10,000  being  for 
damages  accrued  and  313,000  for  future 
damages;  and  judgment  on  the  verdict  was 
entered. 

Of  forty-three  assignments  of  error,  we 
deem  ft  essential  to  consider  only  two, — 
refusal  to  direct  a  verdict  for  defendant; 
orerruling  the  motion  in  arrest  of  judg- 
ment. 

For  the  determination  of  these  assign- 
ments plaintiff's  evidence  may  be  assumed 
to  support  every  allegation  of  fact  in  the 
declaration.  We  pass  over  all  of  defend- 
40  L.RJi.(N.S.)  i 


ant's  evidence  that  special  trains  to  plain- 
tilTs  park  were  refused  on  account  of  the 
boisterous  and  unruly  conduct  of  excur- 
sionists, breaking  windows,  damaging  seats, 
interfering  with  safs  operation  by  pulling 
bell  cords,  air-brake  valves,  and  the  like, 
and  note  only  the  undisputed  status  re- 
lating to  discrimination.  In  March,  ISOB, 
plaintiff  served  a  written  demand  upon  de- 
fendant to  furnish  for  "himself  individual- 
ly" as  owner  of  the  park  and  for  him  "as 
agent"  of  twenty-four  named  clubs  of  so- 
cieties special  trains  of  from  twelve  to 
eighty  cars  on  dat«s  between  May  and 
August.  Defendant,  calling  attention  to 
the  fact  that  there  was  no  contract  for 
such  special  services,  offered,  if  the  socie- 
ties plaintiff  professed  to  represent  should 
desire  to  use  the  regular  trains  scheduled 
to  stop  at  the  station  adjoining  plaintiff's 
park  and  would  give  reasonable  notice  of 
the  number  of  cars  necessary  to  add  to  such 
trains,  to  furnish  accommodations  to  all 
persons  who  should  apply  for  tickets  at 
regular  passenger  rates.  This  offer  was  re- 
jected, on  the  ground  that  nothing  but  spe- 
cial excursion  trains  would  do.  Before 
this  eoutroversy  arose  the  course  of  busi- 
ness was  for  plaintiff  to  arrange  with  a 
society  to  rent  his  park  for  a  certain  day, 
and  then  for  the  society  to  make  a  special 
contract  with  defendant  for  an  excursion 
train  on  that  day. 

Argued  before  Baker  and  Seaman,  Cir- 
cuit Judges,  and  Carpenter,  District  Judge. 

Messrs.  Robert  Dunlap,  Ijee  F.  Eng* 
llsh,  and  James  !•.  Coleman,  for  plaintiff 

Under  the  Illinois  statutes,  power  is  vest- 
ed in  the  management  of  the  railway  com- 
pany to  regulate  the  time  and  manner  of 
running  different  trains,  and  determining 
at  what  particular  places  particular  trains 
shall  run  or  stop. 

Chicago  A.  A.  R.  Co.  v.  Bandolph,  63 
III.  610,  S  Am.  Rep.  60;  Trotlinger  v.  East 
Tennessee  V.  &,  G.  R.  Co.  11  Lea,  633; 
Northern  P.  E,  Co.  v.  Washington  Terri- 
tory, 142  U.  8.  492,  36  L.  ed.  1092,  12  8up. 
Ct.  Sep.  Z83;  Honolulu  Rapid  Transit  &, 
Land  Co.  v.  Hawaii,  211  U.  S.  282,  63  L. 
ed.  ISfl,  29  Sup.  Ct.  Sep.  65;  People  ex  rel. 
Linton  v.  Brooklyn  Heights  R.  Co.  172  N. 
Y.  95,  64  N.  te.  788;  People  v.  New  York, 
L.  E.  4  W.  R.  Co.  104  N.  Y.  68,  58  Am. 
Rep.  484,  S  N.  E.  858;  State  ex  rel.  Smart 
v.  Kansas  City,  S.  &  G.  R.  Co.  61  La.  Ann. 
200,  26  So.  129;  Nashville,  C.  t  St.  L.  R. 
Co.  V.  State,  137  Ala.  439,  34  So.  401; 
Page  V.  Louisville  4  N.  R.  Co.  129  Ala.' 
237,  2»  So.  676;  Delaware,  L.  *  W.  R.  Co, 
V.  Central  Stock-Yard  k  Transit  Co.  46 
N.  J.  Eq.  S6,  6  LJLA.  865,  17  Atl.  IM; 
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Chicago  A  E.  1.  R.  Co.  v.  People,  222  III. 
396,  78  N.  E.  784;  JiUN]iieliD  t.  Erie  B. 
Co.  60  N.  J.  Eq.  440,  61  Atl.  18;. College 
ArniH  Eotfll  Co.  v.  Atlaatio  Coast  Line  R. 
Co.  61  Flm.  S50,  S4  So.  4S9. 

There  is  no  common -law  or  statutory 
dutj  to  run  excuraioD  or  picnic  trains  to 
any  piftoe. 

Moore  t.  St  Louis,  L  M.  &  S.  R.  Co.  67 
Ark.  3B9,  B5  S.  W.  361;  1  Wymtn,  Public 
Service  Corp.  S  757:  Texas  4  P.  R.  Co.  t, 
Lacej,  107  C.  C.  A.  331,  185  Fed.  225; 
Georgia  S.  k  F.  R.  Co.  t.  Zarks,  108  Ga. 
800,  34  S.  B.  127. 

The  railway  company  had  a  lawful  right 
to  refuse  to  contract  with   pUintifT   about 

Louisville  4  N.  R.  Co.  t.  West  Coast 
Naval  Stores  Co.  I9B  U.  S.  4B3,  497,  49 
L.  ed.  IISS,  1140,  25  Sup.  a.  Rep.  745; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176 
U.  S.  G14-5J6,  44  L.  ed.  6(18.  669,  20  Sup. 
Ct  Bep.  386;  Barney  v.  The  D.  H.  Martin, 
1]  Blatchf.  E33,  Fed.  Cas.  No.  1.030;  Ex- 
press Cases,  117  U,  S.  1,  29  L.  ed.  791,  6 
.  Sup.  Ct.  Rep.  542,  628;  Spofford  v.  Boston 
k  H.  R.  Co.  128  Mass.  326;  Atchison,  T. 
ft  S.  F.  R.  Co.  T.  Denver  ft  N.  O.  R.  Co. 
110  U.  S.  087,  28  L.  ed.  291,  4  Sup.  a. 
Rep.  186;  Northern  P.  B.  Co.  v.  Washing- 
ton Territory,  142  U.  B.  501,  502,  36  L.  ed. 
1096,  1008,  12  Sup.  Ct.  Rep.  283;  United 
States  ex  rel.  Northwestern  Warehouse  Co. 
V.  Oregon  E.  4  Nav.  Co.  159  Fed.  980; 
State  ex  rel.  Skeen  v.  Ogden  Rapid  Transit 
Co.  38  Utah,  242,  112  Pac.  120;  St.  Louis 
Drayage  Co.  v.  Louisville  ft  N.  R.  Co.  6 
Inters.  Com.  Bep.  137,  86  Fed.  39;  Little 
Rock  ft  M.  R.  Co.  v.  St.  Louis  ft  8.  W.  R. 
Co.  26  L.R.A.  192,  4  Inters.  Cora.  Rep. 
854.  11  C.  C.  A.  417,  27  U.  8.  App.  380,  63 
Fed.  775;  Crosby  v.  Pere  Marquette  R.  Co. 
131  Mich.  288,  91  N.  W.  124;  Harp  v. 
Choctaw,  O.  ft  a.  R.  Co.  118  Fed.  169; 
Memphis  News  Pub.  Co.  v.  Southern  R.  Co. 
110  Tenn.  684,  83  L.R.A.  160,  75  S.  W. 
941 ;  Com.  ex  rel.  Norton  Bd.  of  Trade  v. 
Norfolk  4  W,  R.  Co.  Ill  Va.  60,  68  S, 
E.  351;  Central  Stock  Yards  Co.  v.  Louis- 
ville 4  N.  R.  Co.  03  L.R.A.  213,  55  C.  C.  A. 
83,  118  Fed.  113;  Railroad  Commission  v. 
Louisville  4  N.  B.  Co.  10  Inters.  Com. 
Bep.  173;  Woicester  Excursion  Car  Co.  v. 
Pennsylvania  R.  Co.  2  Inters.  Cora.  Bep. 
793.  3  L  C.  C.  Rpp.  577;  United  States  ex 
rel.  Morris  v.  Delaware.  L.  ft  W.  B.  Co. 
2   Inters.   Com.   Rep.   817.   40   Fed.   101. 

Shippers  and  passe ngern  alone  can  sue 
for  breaeh  of  duty  of  carriers  in  favor  of 
the  public. 

1  Wyman,  Public  Service  Corp.  Sg  360- 
382;  Public  Service  Corp.  v.  American 
Ligliting  Co.  67  N.  J.  Eq.  122,  57  Atl.  482; 
6  Am.  ft  Eng.  Enc.  Law,  2d  ed.  237,  238; 
40  L.B.A.(N.S.) 


2  Hutchinson,  Carr.  3d  ed.  3  BBS;  Texas 
4  P.  R.  Co.  T.  Interstate  Commerce  Com- 
mission. 102  U.  8.  107,  40  L.  ed.  S40,  6 
Inters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep. 
666;  Ogden  v.  CoddlDgton,  2  E.  D.  Smith, 
317;  Houston  ft  T.  C.  R.  Co.  v.  Robinson, 
—  Tex.  Civ.  App.  — ,  131  S.  W.  444;  3 
Hutchinson,  Carr.  g  1320;  Little  Rock  ft 
Ft.  8.  R,  Co.  V.  Conatser.  61  Ark.  562,  33 
S.  W.  1057;  Southern  Kansas  R.  Co.  v. 
Clark,  62  Kan.  398,  34  Pac.  1054;  Fair. 
mount  ft  A.  Street  Pass.  H.  Co.  v.  Stutler, 
54  Pa.  375,  93  Am.  Dec.  714:  Brink  v. 
Wabash  B.  Co.  180  Mo.  87,  53  L.B.A.  811, 
S3  Am.  St.  Bep.  459,  80  S.  W.  10S8;  La- 
faye  v.  Harris,  13  La.  Ann.  553;  Crosby 
V.  Pere  Marquette  B.  Co.  131  Mich.  288, 
Bl  N.  W.  124;  SUte  v.  Central  Vermont  R. 
Co.  81  Vt.  459,  21  L.RJ1.  (N.S.)  949,  71 
Atl.  193;  Hadiev  v.  Western  U.  Teleg.  Co. 
116  Ind.  191,  15  N.  E.  845;  Atkinson  v. 
Newcastle  ft  G.  Waterworks  Co.  L.  R.  2 
Exch.  Div.  441,  46  L.  J.  Ewh.  N.  S.  775, 
38  L.  T.  N.  S.  761,  25  Week.  Rep.  7B4; 
House  T,  Houston  Waterworks  Co.  88  Tei. 
233,  28  L.R.A.  632,  31  S.  W.  179;  Taylor 
v.  Lake  Shore  ft  M.  S.  R.  Co.  46  Mich. 
77,  40  Am.  Rep.  4S7,  7  N.  W.  728 ;  Boston 
Safe-Deposit  4  T.  Co.  v.  Salem  Water  Co. 
94  Fed.  238;  Metropolitan  Trust  Co.  v. 
Topeka  Water  Co.  132  Fed.  702;  Ward  v. 
Hohba,  L.  R.  4  App.  Cas.  13,  48  L.  J.  Q. 
B.  N.  S.  281,  40  L.  T.  N.  S.  73,  27  Week. 
Rep.  114,  3  Eng.  Rul.  Cas.  126. 

Plaintiffs  alleged  loss  or  damage  is  too 
remote. 

1  Sutherland,  Damages,  3d  ed.  S  33 ;  Strong 
T.  Campbell,  11  Barb.  136;  Little  Rock  ft 
Ft.  S.  R.  Co.  V,  Conatser,  81  Ark.  382,  33 
S.  W.  1057;  Crosby  v.  Pere  Marquette  R. 
Co.  131  Mich.  288,  91  N.  W.  124;  SUte 
V.  Central  Vermont  R.  Co.  81  Vt.  459,  21 
L.R.A.[N.S.)  B49,  71  Atl.  193;  Hadley  v. 
Western  U.  Teleg.  Co.  116  Ind.  191,  15  N. 
E.  845;  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York  4  N.  H.  R.  Co.  26  Conn.  265, 
66  Am.  Dec.  671;  Brink  v.  Wabash  R.  Co. 
lao  Mo.  87,  63  L.R.A.  811,  83  Am.  St. 
Rep.  469,  80  S.  W.  1058;  Paciflc  Pine  Lum- 
ber Co.  V.  Western  U.  Teleg.  Co.  123  Cal. 
428,  56  Pac.  103;  Gregory  v.  Brooks,  37 
Conn.  365 ;  Weeks,  Damnum  Absque  In- 
juria, g  6,  p.  9;  New  York,  N.  H.  ft  H.  R. 
Co.  T.  Piscataqua  Nav.  Co.  47  C.  C.  A.  225. 
108  Fed.  92;  Lamb  v.  Stone,  11  Pick.  627; 
Adler  r.  Fenton,  24  How.  407,  16  L.  ed. 
698. 

Messra.  Fred  W.  B«naer>  Jobn  J-  Go- 
burn,  Frank  Novak,  and  WillUm  A. 
Hacy,  for  defendant  in  error; 

Defendant  is  bound  by  the  law  and  pub- 
lic policy  of  Illinois. 

Chicago  ft  N.  W.  R.  Co.  t.  People,  S6  DL 
366.   B   Am.   Bep.   600;    Hnrd's   Bev.   Stat. 
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(HI.)  1909,  qh&p.  32,  gg  2S,  6Td,  pp.  502, 
674;  Brush  r.  Carbondale,  229  III.  150,  82 
N.  E.  252,  11  Ann.  Gas.  121;  Vidal  v.  PliiU- 
delphia,  2  How.  127,  1B8,  II  L.  ed.  205, 
234;  People  ex  rel.  Hunt  v.  Cliicago  t  A. 
R.  Co.  130  111.  175,  22  N.  E.  8S7;  Inter- 
Ocean  Pub.  Co.  ■».  Associated  Press,  184 
III.  436,  4B  L.K.A.  SSS,  76  Am.  St.  Rep. 
184,  56  N.  E.  822;  People  ex  rel,  Mcllhany 
T.   Chicago  Live  Stock  Eich.   170  111.  eSB, 

39  L.R.A.  373,  48  N.  E.  1062;  People  ex 
ret.  Jackson  t.  Suburban  R.  Co.  178  111. 
606,  40  L.R.A.  050,  63  N.  E.  349;  People 
ex  rel.  Cantrell  -v.  St.  Louis,  A.  k  T.  H. 
R.  Co.  176  111.  512,  36  L.RA  1(56,  52  N.  E. 
292;  St.  John  v.  Erie  R.  Co.  22  Wall.  136, 
22  L.  ed.  743;  State  ei  rel.  Snjtier  V.  Port- 
land Natural  Gas  t  Oil  Co.  163  Ind.  483, 
63  L.R,A.  413,  74  Am.  St.  Rep.  314,  53  N. 
E.  1089;  Beacli,  Monopolies,  %  221;  Thomas 
T.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L. 
ed.  050;  Greenbood,  Pub.  Pol.  654,  665; 
Gibbs  V.  Consolidated  Gas  Co.  130  U.  S.  396, 
32  L.  ed.  079,  9  Sup.  Ct.  Rep.  563. 

It  is  a  railroad  corporation's  duty  to 
serve  all  kinds  of  industries  directly  de- 
pendable upon  it,  alike,  after  undertaking 
business. 

Chicago  ft  N.  W.  R.  Co.  v.  People,  56  111. 
365,  8  Am.  Rep.  690;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  8.  819, 
63  L.  ed.  3o9,  29  Sup.  Ct  Rep.  214;  Munn 
T.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  New 
York  Cement  Co.  v.  Consolidated  Roaendale 
Cement  Co.  178  N.  Y,  187,  70  N.  B,  461; 
Messenger  t.  Pennsylvania  R.  Co.  37  N.  J. 
L.  636,  18  Am.  Rep.  754;  Memphis  Kews 
Fab.  Co.  T.  Southern  R  Co.  110  Tenn.  684, 
63  L.RA.  150,  76  8.  W.  941;  McDuffee  v. 
Portland  ft  R.  R.  Co.  52  N.  H.  430,  13  Am. 
Bep.  72;  13  Current  Law,  622;  6  Am.  ft 
Eng.  Enc.  Law,  177;  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.  61  Fla.  578, 

40  So.  876;  Toledo  ft  0.  C.  R.  Co.  v.  Wren, 
78  Ohio  St.  137,  84  N.  E,  786;  Union  P.  R. 
Co.  T.  Goodridge,  149  U.  S.  880,  37  L.  ed. 
896,  13  Sup.  Ct.  Rep.  970;  New  York  C.  R. 
Co.  T.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627 ;  Gates  v.  Atlantic  Baggage  ft  Cab  Co. 
107  Go.  636,  48  L.R.A.  431,  34  S.  E.  372; 
United  States  Exp.  Co.  t.  State,  164  Ind. 
196,  73  N.  E.  101 ;  State  v.  Hartford  4  N. 
H.  R.  Co.  29  Conn.  538;  New  England  Kxp. 
Co.  T.  Maine'  C.  R.  Co,  57  Me.  188,  2  Am. 
Rep.  31 ;  Shipper  v.  Pennsylvania  R.  Co.  47 
Pa.  338;  Sanford  v.  Catawissa,  W.  ft  E.  R. 
Co.  24  Pa,  378,  64  Am.  Dec.  667;  Case  of 
Monopolies,  11  Coke,  84;  7  Harvard  L. 
Rev.  342;  Stat.  21  jkmea  L  chap.  3;  Eddy, 
Combinations,  g  336;  State  ex  rel.  Dobney 
V.  Chicago  ft  N.  W.  R  Co.  83  Neb.  618,  120 
0l,Jl.A.(N.S.) 


N.  W.  166;  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.  61  Fla.  578,  40  So.  875; 
Mathis  V.  Southern  R.  Co.  85  S.  C.  271,  61 
L.H,A.  824,  43  S.  E.  684;  Chicago  ft  A.  R. 
Co,  V.  Davis,  159  111.  63,  50  Am  St.  Rep. 
143,  42  N.  E.  382;  Atlantic  Coast  Line  R, 
Co.  T.  Geraty,  20  L.R.A.(N.S.)  310,  91  C. 
C.  A.  602,   166  Fed.   10. 

Industry  located  on  line  to  which  person- 
al delivery  is  appropriate  may  recover  for 
refusal  £o  serve  it  in  matters  in  which  its 
patrons  are  interested,  or  where  the  direct 
result  is  loss  of  custom. 

Coe  v.  Louisville  ft  N.  R,  Co,  3  Fed.  775; 
Chesapeake  ft  P,  Teteph.  Co.  v,  Baltimore 
ft  O,  Teleg.  Co,  66  Md,  399,  69  Am,  Rep. 
167,  7  Atl,  BOB;  Chicago  ft  N.  W.  R.  Co, 
V.  People,  66  III.  365,  8  Am.  Rep.  690; 
Lancashire  ft  Y.  R,  Co.  v,  Gidlow,  L,  E,  7 
H,  L.  617,  46  L.  J.  Exch.  N.  8.  626,  32  L. 
T.  N.  S.  573,  24  Week.  Rep.  144;  Richmond 
Y.  Dubuque  A  S.  C.  R.  Co.  40  Iowa,  204; 
3  Sutherland,  Damages,  3d  ed.  3  901,  p. 
2682;  Texas  ft  P.  R.  Co.  v.  Marshall,  136 
V.  8.  393,  34  L.  ed.  3S6,  10  Sup.  Ct.  Rep. 
846;  Tift  V.  Southern  R.  Co.  138  Fed.  763. 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

If  a  duty  rests  upon  a  public  service  cor- 
poration to  afford  facilities  independently 
to  each  of  two  persons,  industries,  or  locali- 
ties, (be  service  must  be  rendered  on  sub- 
stantially equal  terms,  impartially,  with- 
out undue  discrimination.  But  if  no  duty 
in  law  exists  to  serve  either,  then  the  giv- 
ing to  one  of  what  is  not  owed  cannot  be  a 
basis  for  the  other's  complaint  of  unlaw- 
ful discrimination;  that  is,  back  ol  any 
question  of  unlawful  discrimination  must 
lie  the  duty  to  serve. 

It  is  usually  said  that  a  common  car- 
rier's duty  is  to  serve  the  public.  In  a 
general  sense  this  is  true,  for  latently  the 
right  to  be  served  is  in  the  public;  but  the 
carriers  duty  arises  only  when  some  individ- 
ual demands  a  service  tliat  is  common,  that 
is  due  to  him  as  a  member  of  the  public. 
And  if  the  individual  separates  himself 
from  the  public,  and  demands  a  use  of  the 
carrier's  property  or  facilities,  not  in  the 
common  right,  but  (or  his  own  separate 
proSt  or  advantage,  the  carrier  may  either 
refuse  or,  within  certain  limits,  obligate 
itself  to  give  the  special  privilege.  We  say 
"within  certain  limits,"  for  in  the  public 
intereat  tlie  carrier  cannot  be  permitted  to 
incapacitate  itself  for  the  full  performance 
of  its  public  obligations.  These  princi- 
ples are  suMciently  illustrated  in  Express 
Cases,  117  U.  S.  1,  29  L.  ed.  781,  6  Sup.  C^, 
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Rep.  542,  a28i  Lake  Shore  4  M.  S.  R.  Co. 
V.  Smith,  173  U.  S.  697,  43  L.  ed.  864,  16 
Sup.  Ct.  Rep.  SflS;  Donovan  v.  Penng^l- 
Tania  Co.  61  L.R.A.  140,  B7  C.  C.  A.  382, 
120  Fed.  215,  affirmed  in  106  U.  S.  279,  60 
L.  ed.  102,  20  Sup.  Ct.  Rep.  B1;  Johnson 
▼.  Georgia  R.  &  Bkg.  Co.  108  Ga.  496,  46 
L.R.A.  602,  34  S.  E.  127;  SUte  ex  rel.  Skeen 
V.  Ogden  Rapid  Transit  Co.  38  Utah,  242, 
112  Pac.  120;  1  Wyman,  Public  Service 
Corp.    S    757. 

Tested  liy  these  principles,  a  cause  of  ac- 
tion was  neither  pleaded  nor  proved.  Plain- 
tiff was  not  demanding,  in  the  common  riglit, 
that  he  be  accepted  as  a  pasgenger.  As 
agent  of  intending  passengers,  plaintiff  bad 
no  standing,  for  the  right  would  be  in 
them.  Further,  no  group  of  persona  wbo 
separate  themselves  from  the  public  can 
demand,  in  the  common  right,  that  a  spe- 
cial train,  to  which  they  alone,  and  not 
the  public  generally,  shall  be  admitted, 
shall  be  run  on  such  days  and  at  eucli 
hours  as  they  choose  to  Birnam  Wood,  or 
any  field  or  grove  that  pleases  tbem.  Still 
less  is  there  room  for  the  claim  that  every 
landowner,  or  any  landowner,  who  may  have 
rented  his  ground  to  intending  picnickers, 
can  by  mandamus  compel  the  carrier  to  fur- 
nish such  trains. 

Defendant,  a  foreign  corporation  doing 
on  interstate  businesg,  was,  of  course,  as 
fully  subject  to  Illinois  law  ai  any  inter- 
state carrier  chartered  by  the  state..  Gut 
we  find  nothing  ia  the  Illinois  Constitu- 
tion, statutes,  or  decisions  that  furnishes 
any  foundation  for  plointifTs  case.  Authori- 
ties dealing  with  the  rights  of  passengers, 
shippers,  and  consignees  are  not  in  point, 
for  plaintiff  was  not  a  passenger,  nor  was 
he  a  shipper  or  consignee  of  passengers. 

Contract  and  custom  were  urged  in  argu- 
ment as  additional  grounds  of  plaintiff's 
case.  That  plaintiff  on  defendant's  "en- 
couragement" should  have  opened  his  park, 
and  "at  defendant's  special  instance  and  re- 
quest" should  have  invested  so  targe  a 
sum  in  structures,  may  have  been  unfortu- 
nate. But  no  contract  elements  of  time, 
terma,  conditions,  mutuality,  appear  in 
pleadings  or  proofs;  and  the  cause  was  sub- 
mitted to  the  jury  solely  as  one  of  discrim- 
ination. As  to  custotn  it  is  enough  to  say 
that  a  custom  to  do  a  thing  from  time  to 
time  under  special  contracts  will  not  es- 
tablish a  custom  to  dispense  with  contracts. 
The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  prooedings  not  in- 
Ronsisteot  with  this  opinion. 

Petition  tor  certiorari  denied  1^  Supreme 
Court  of  United  States  April  8,  1818. 
40  L.R.A.(N.S.| 


IOWA  SUPREME  COURT. 

IOWA  CITY 

-  JOSEPH  OLASSMAN,  Appt 

(—  Iowa  — ,  136  N.  W.  899.) 

License  —  peddllns  —  eKcesslve  fee  — 
exceeding  proAts  of  business. 

!.•  A  municipality  will  not  be  permitted 
to  enforce  a  license  for  peddling  fruits  md 
vegetables  within  its  limits,  which  if  paid 
by  the  day  exceeds  the  daily  gross  profits 
of  the  husiness,  or  if  by  the  year  nearly 
equals  the  f[rpss  profit*  that  could  be  made 
in  the  portion  of  the  yeor  during  which  the 
business  could  be  carried  on. 
Municipal  oorporattons  —  taxing  pow- 
er —  review  bj  court. 

2.  The  discreticm  of  the  municipal  corpo- 
ration in  exercising  its  taxing  power  upon 
the  business   of  peddling  within   its  limits 

not  beyond  the  power  of  the  courts  to 
'iew,  ao  far  as  it  affects  tb?  reasonable- 

uess  of  the  tax. 

Appeal  —  failure  to  nnmber  lines  — 
discretion. 

3.  The  court  will  exercise  discretion  as  to 
striking  the  "abstract  for  a  failure  to  com- 
ply with  the  rules  as  to  numbering  the 
lines,  where  the  case  is  before  it  for  final 
determination  and  the  entire  abstract  is 
so  short  that  no  inconvenience  could  have 
been  caused  by  the  omission. 

Same  ^  deficient  argument  ^  discre- 
tion as  to  strlliiBg. 

4.  The  court  will  exercise  discretion  as 
to  striking  appellant's  argument  in  a  crim- 
inal case,  for  failure  to  comply  with  the 
rules  as  to  preliminary  statements,  when 
the  question  is  not  raised  until  final  aub- 


(June  26,  1013.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Johnson 
County  convicting  him  of  violating  a  mu- 
nicipal ordinance  forbidding  peddling  with- 
out a  license.     Reversed. 

Statement  by  HcClaln,  Ch.  J. : 

The  defendant  was  convicted  before  the 
mayor  of  peddling  within  the  limits  of  the 
city  without  first  having  procured  a  license. 
On  appeal  to  the  district  court,  it  was  con- 
ceded by  the  defendant  that  he  was  en- 
gaged in  peddling,  within  the  terras  of  an 
ordinance,  and  evidence  was  introduced  for 
the  purpose  of  showing  that  the  provisions 
of   the   ordinance   were   unreasonable.     The 


Note.  —As  to  validity  of  license  tax  up- 

I  peddlers  so  high  as  to  be  prohibitory  in 
effect,  see  note  to  People  v.  Wilson,  35 
L.R.A.|>;.S.)  1074.  And  see  references  in 
that  note  for  annotation  on  related  ques- 
MoDs. 
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trial   court  made  a  findiog  affirming  tlie 
judgment  of  the  major,  and  the  defendant 

appeals. 

Mr.  O.  A.  Bjlngton.  for  appellant; 

Whenever  it  is  manifest  that  the 
amount  of  a  license  tax  imposed  in  the  ex- 
ercise of  the  police  power  ie  substantially 
in  excees  of  the  reasonable  expense  of  is- 
suing a  license  and  of  regulating  the  oc- 
cupation to  which  it  pertains,  or  is  virtu- 
ally prohibitory,  the  act  or  ordinance  im- 
posing the  tax  is   invalid. 

26  Cyc.  all;  Van  Hook  v.  Selma,  70  Ala. 
361,  45  Am.  Hep.  85;  Fayetteville  v.  Car- 
ter, 62  Ark.  301,  0  L.R.A.  909,  12  S.  W. 
573;  Jacksonville  v.  Ledwith,  26  Fla.  186, 
D  L.It.A.  6Q,  23  Am.  St.  Rep.  558,  7  So. 
883;  Spiegler  v.  Chicago,  216  111,  114,  74 
N.  E.  718;  Wysong  v.  Lebanon,  163  Ind. 
132,  71  N.  E.  184;  Burlington  v.  Unter- 
kircher,  99  Iowa,  401,  68  N.  W.  796;  Re 
Martin,  62  Kan.  638,  64  Pac.  43;  State  v. 
Snoivman,  64  Me.  99,  60  L.R.A.  644,  SO  Am. 
St.  Rep.  380,  46  Atl.  816;  Van  Baalen  v. 
People,  40  Mich.  268;  St.  Paul  v.  Dow,  37 
Minn.  20,  5  Am.  St.  Rep.  811,  32  N.  W. 
860;  Littlefield  v.  State,  42  Neh.  223,  28 
L.R.A.  588,  47  Am.  St.  Rep.  897,  80  N.  W. 
724;  Blanke  v.  Board  of  Health,  64  N.  J. 
L.  42,  44  Atl.  847;  Baker  v.  Cincinnati,  11 
Ohio  St.  034;  Johnson  t.  Philadelphia,  60 
Pa.  445. 

In  case  of  useful  employments,  prohibi- 
tion cannot  be  exercised  under  authority 
to  licenM. 

Burlington  v.  Bumgardner,  42  Iowa,  874; 
Burlington  v.  Putnam  Ins.  Co.  31  Iowa, 
102;  Ottumwa  t.  Zekind,  96  Iowa,  622,  29 
L.R.A.  734,  58  Am.  St.  447,  64  N.  W. 
646. 

Messrs.  A.  E.  Maine  and  Frank  F. 
Messer,  for  appellee  i 

A  license  tax  imposed  in  the  exercise  of 
the  discretion  vested  in  the  manicipal  au- 
thorities cannot  be  declared  unreasonable 
because  the  court  may  think  so. 

Cooper  v.  District  of  Columbia,  MacArth. 
ft  M.  250;  United  States  Distilling  Co.  v. 
Chicago,  112  111.  19;  25  Cyc.  612;  McCray 
V.  United  States,  195  U.  S.  2Y,  40  L.  ed. 
78,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Gas.  561 : 
Denny  v.  Des  Moines  County,  143  Iowa, 
46fl,  121  N.  W.  1088;  Scottish  Union  4; 
Nat.  Ins.  Co.  v.  Herriott,  lOB  Iowa,  615, 
77  Am.  St.  Rep.  548,  80  N.  W.  665. 

The  law  presumes  the  charge  to  be  rea- 
sonable. 

Iowa  City  t.  Newell,  115  Iowa,  58,  87 
N.  W.  739;  Ottumwa  v.  Zekind,  95  Iowa, 
823,  29  L.R.A.  734,  58  Am.  St.  Rep.  447, 
64  N.  W.  640;  Burlington  v.  Unterkircher, 
99  Iowa,  407,  88  N.  W.  795;  Burlington  v. 
Putnam  Ins.  Co.  31  Iowa,  102. 

The  question  of  unreasonableness  cannot 
40  L.R.A.<N.8.) 


be  determined  by  the  extent  of  the  bnsi- 
neas  of  a  single  individual. 

Naahville,  C.  t  St.  L.  R.  Co.  ».  Attalla, 
118  Ala.  383,  24  So.  450;  Stull  v.  De 
Mattos,  23  Wash.  71,  51  LJLA.  896,  62 
Pac.  461;  Swan  v.  Indianola,  142  Iowa, 
740,  12:  N.  W.  547;  Fretweil  v.  Troy,  18 
Kan.  271;  People  v.  Grant,  157  Mich.  24, 
133  Am.  St.  Rep.  329,  121  N.  W.  300; 
Cherokee  v.  Fox,  34  Kan.  16,  7  Pac.  825; 
Re  Wliite,  43  Minn.  260,  45  N.  W.  232; 
Beecher  t.  Ferris,  110  Mich.  637,  68  N.  W. 
288;  People  v.  Baker,  115  Mich.  199,  73 
N.  W.  115;  Gamble  v.  Montgomery,  147  Ala. 
682,  39  So.  363;  Burlington  v.  Unterkircher, 
99  Iowa,  407,  68  N.  W.  795;  Iowa  City  t. 
Newell,  115  Iowa.  56,  87  N.  W.  739. 

BfcOlaln,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  the  attempted  exercise  of  the  authority 
conferred  by  Code,  g  700,  "to  regulate, 
license,  and  tax  peddlers,"  the  plaintiff  city 
enacted  an  ordinance  describing  as  a  mis- 
demeanor and  providing  a  penalty  for  ply- 
ing the  vocation  of  a  peddler  within  the 
city  limits  "without  Srat'  procuring  a  li- 
cense and  paying  the  license  fee  and  tax, 
which  license  fee  and  tax  shall  be,  in  ad- 
dition to  the  mayor's  fee  of  {1,  the  sum 
of  IS  per  day  or  $350  per  year  for  each 
peddler  on  foot;  $6  per  day  or  $350  per 
year  tor  each  peddler  using  a  one-horse  con- 
veyance; $10  per  day  or  $600  per  year  for 
each  peddler  using  a  two-horse  conveyance." 
It  is  conceded  that  defendant  was  engaged 
in  peddlin);  fruit  and  vegetables  ijot  of  his 
own  raising,  from  house  to  house  in  Iowa 
Citj,  without  procuring  a  license  and  in 
violation  of  the  ordinance.  The  sole  ques- 
tion presented  for  determination  is  whether 
the  ordinance  is  valid. 

1.  While  a  city  has  unquestionably  the 
power  to  regulate  the  business  of  peddling, 
by  requiring  that  any  person  desiring  to 
pursue  such  business  must  secure  a  license, 
it  is  well  settled  that,  in  the  exercise  of 
the  power  to  regulate,  the  city  cannot  im- 
pose a  license  fee  which  shall  be  in  effect 
prohibitory'  and  thus  entirely  suppress  the 
pursuit  of  a  lawful  calling.  The  council 
being  vested  with  authority  to  legislate  on 
the  subject,  its  discretion  will  not  be  inter- 
fered with  unless  its  action  is  plainly  un. 
reasonable;  but  the  courts  may  inquire  into 
the  reasonableness  of  such  regulations  and 
hold  them,  to  be  in  excess  of  the  power 
conferred,  if  the  manifest  purpose  and 
effect  is  to  prohibit,  rather  than  to  regu- 
late, in  a  case  where  the  power'to  prohibit 
is  not  given.  State  Center  v.  Barensteln, 
66  Iowa,  249,  23  N.  W.  652;  Ottumwa  t. 
Zekind,  95  Iowa,  622,  29  L.R.A.  734,  68 
Am.  St.  Rep.  447,  64  N.  W.  646;  Burling- 
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ton  7.  Unterkircber,  99   Iowa,   401,   flS-  N. 
W.   785. 

It  seems  to  ua  plam,  on  the  face  of  tbe 
ordinance  itself,  that  it  wae  not  passed  in 
anj  reaBonabls  attempt  to  regulate  tbe 
businesa  of  peddling.  It  is  impoaaible  to 
conceive  of  any  conditions  involved  in  the 
pursuit  of  sucii  business  which  would  jus- 
tifjr  the  exaction  as  a  mere  license  fee  of 
$6  per  day  or  {350  per  year  for  a  peddler 
on  foot,  or  a  correspondingly  greater 
amount  for  a  peddler  using  a  one-horse  or 
ft  two-bor>e  conveyance.  Tbe  court  can 
certainly  take  judicial  notice  of  the  fact 
that  no  reaaonaltle  system  of  regulation  for 
tbe  protection  of  the  public  would  involve 
any  such  expense  oo  tbe  part  of  the  city 
as  would  require  the  imposition  of  such  a 
license  fee,  and  that  the  business  involved 
no  such  extraordinary  wear  and  tear  on 
the  streets  of  the  city  as  would  justify  %dj 
such  exaction. 

II.  Counsel  for  the  city  inaiat,  however, 
as  tbe  proper  basis  for  the  license  required, 
that,  in  tbe  exercise  of  the  power  of  taxa- 
tion conferred  as  distinct  from  tbe  power 
of  regulation,  the  discretion  of  the  city 
council  ia  absolute,  and  not  subject  to  re- 
view by  the  courts;  and  it  is  without  doubt 
true,  as  said  in  many  cases,  that  the  dis- 
cretion of  the  council  in  exercising  the 
power  of  taxation  should  not  be  interfered 
with  by  tbe  courts  on  trivial  grounds.  But 
we  find  no  authority  for  saying  that  the 
power  of  the  c\ty  council  to  impose  taxes 
of  this  character  is  without  limitation  and 
beyond  inquiry  as  to  the  reasonableness  of 
the  taxes  imposed.  With  reference  to  tbe 
power  of  the  city  council  in  a  different  class 
of  cases  in  which  the  exercise  of  discretion 
is  vested  in  it,  we  have  used  this  language: 
"It  is  undoubtedly  true  that  ordinances  of 
A  municipality,  when  passed  by  legislative 
authority,  are  to  be  given  great  force  and 
effect,  but  they  are  not  sacred,  by  any 
means;  and  it  is  equally  as  true  that,  where 
general  power  is  given  a  rauuicipality, 
must  be  exercised  in  &  reasonable  mam 
and,  if  it  is  not  so  exercised,  it  ia  the  duty 
of  the  courts  to  protect  those  who  may  suf- 
fer thereby."  Hall  v.  Cedar  Rapids,  US 
Iowa,  199,  88  N.  W.  448. 

The  general  rule  is  that,  when  a  ques- 
tion is  raised  as  to  the  reasonableness  of  a 
city  ordinance  which  has  reference  to 
subject-matter  within  the  corporate  jurii 
diction,  the  ordinnnce  will  be  presumed  to 
be  reasonable,  unless  the  contrary  appears 
on  the  face  of  the  ordinance  itself  or  is 
catablished  by  proper  evidence.  Com.  v. 
Patch.  97  Mass.  221;  Van  Hook  v.  Selraa. 
70  Ala.  361,  45  Am.  Rep.  85;  Gamble  v. 
Montgomery.  147  Ala.  682.  39  So.  353:  Fny- 
etteville  v.  Cnrter,  52  Ark.  301,  6  L.R.A. 
40  L.R.A.{N.S.) 


509,   12   S.   W.  578;   Iowa  City  ▼.  Newell, 
1J6  Iowa,  S6,  S7  N.  W.  730. 

But,  on  the  other  hand,  if  it  is  evident 
that  the  ordinance  la  not  calculated,  nor 
intended,  in  fact,  to  accomplish  «  purpose 
within  tbe  legitimate  acope  of  the  particu- 
lar power  conferred  upon  the  city,  it  ia  in- 
valid. With  referenoe  to  an  ordinance  ex- 
acting a  license  fee  of  (10  per  month  for 
selling  or  offering  for  sale  fresh  meat  on 
the  streets,  which  it  was  attempted  ta  jus- 
tify under  a  grant  of  authority  to  license 
and  regulate  hawkers,  hucksters,  and  ped- 
I,  the  supreme  court  of  Michigan  used 
this  language:  "It  is  evident  that  it  [the 
"  tance]  was  aimply  an  exercise  of  arbi- 
trary and  unauthorized  class  legislation  for 
the  benefit  of  a  few  shopkeepers,  and  an  un- 
just discrimination  against  those  who  de- 
sired to  sell  from  cnrts  or  wagons  about  the 
village.  It  is  difficult  to  perceive  how  such 
by-law  could  be  of  public  benefit.  Its 
tendency  would  be,  if  enforced,  to  increase 
the  price  of  fresh  meat  to  tbe  consumer, 
while  it  could  serve  no  uaeful  or  beneficial 
purpose  as  an  offset  to  this  increased 
cost  of  an  article  of  daily  and  neces- 
sary food."  Chaddock  v.  Da?,  75  Hich. 
527,  4  L.R.A.  800,  13  Am.  St.  Rep.  468.  42 
N.  W.  977.  In  Peoria  v.  Gugenheim,  61 
111.  App.  374,  involving  the  validity  of  an 
ordinance  imposing  a  license  fee  of  $200 
per  month  on  itinerant  merchants  and  tran- 
sient venders  of  merchandise,  the  court 
said:  "The  ordinance  clearly  shows  that 
its  aim  and  intent  was  to  prevent  ciHapeti- 
tion  with  the  city  merchants  by  transient 
merchants,  to  the  detriment  of  the  public 
generally.  The  license  fixed  by  the  ordi- 
nance ia  ont  of  all  reason  too  high.  .  .  . 
It  could  not  have  been  intended  for  revenue, 
for  very  few  could  or  would  pay  it,  and  it 
would  be  an  unreasonable  tax  and  out  at 
all  proportion  to  other  taxation."  In  Har- 
rodsburg  v.  Renfro.  22  Ky.  L.  Rep.  80fl,  51 
L.R.A.  887,  68  S.  W.  705,  it  waa  held  that 
an  ordinance  fixing  the  amount  of  a  license 
for  the  sale  of  intoxicanU  at  $300  per  year 
more  for  a  place  on  the  main  street  than 
waa  required  for  a  place  on  any  other 
street  waa  unconstitutional  because  it  vio- 
lated the  spirit  of  tbe  Constitution  as  to 
uniformity  of  laws  in  respect  to  taxation. 
In  Carrollton  v.  Baziette,  159  HI.  284, 
31  L.R.A.  522,  42  N.  E.  837,  it  was 
held  that  authority  given  to  the  city  coun- 
cil to  "license,  tax,  regulate,  suppress, 
or  prohibit  itinerant  merchants  and 
transient  venders  of  merchandise"  did 
not  sustain  an  ordinance  which  was  in 
effect  prohibitory  as  to  a  busineos  not  ob- 
jectionable in  respect  to  the  character  of 
the  articles  sold  nor  the  mode  of  ■elling. 
and  that  it  was  therefore  material  (or  the 
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court  to  inquire  whether  the  lice  nee  fea 
fixed  tras  reasonable,  or  whether  it  wu  >a 
high  as  to  amount  in  effect  to  a  suppres* 
■ion  of  the  business,  rather  than  a  r^ula- 
tion  ot  it  by  license;  a.iiU  the  court  reached 
the  concluaion  that  a  license  fee  of  (ID  per 
day  without  diacrimination  aa  to  the  extent 
of  the  businesB  or  the  length  of  time  it 
was  to  lie  conducted  whs  unreasonable. 
These  eases  sustain  the  conclusion  which 
we  reach  that,  even  in  the  exercise  of  the 
powsr  to  tax,  the  reasonableness  of  the 
ordinance  in  ita  general  provisions  and 
with  reference  to  .the  subject-mattei  may  be 
inquired  into. 

Looking  to  the  ordinance  itself,  wa  find 
that  it  imposes  upon  peddlers  a  minimum 
tax  of  $5  per  day  or  $360  per  year  without 
regard  to  any  period  greater  than  one  day 
and  less  than  one  year  during  which  the 
business  may  be  pursued;  and,  looking 
into  the  evidence,  we  discover  that  the  busi- 
ness in  which  defendant  was  engaged  wu 
that  of  selling,  from  house  to  house,  fruit 
and  vegetables  which  he  had  purchased  in 
carload  lots  or  in  smaller  quantities;  that 
he  could  not  profitably  carry  on  hia  busi- 
ueas  for  more  than  about  six  montlis  in 
the  year;  and  that  hia  grosa  profit!  on  sales 
did  not  exceed  on  the  average  $3  or  M  per 
day.  It  appears  from  the  evidence  that  the 
profits  thus  testified  to  by  defendant  were 
Hubstantially  as  large  as  those  of  others 
engaged  in  the  same  kind  of  business.  It 
further  appears  that  the  taxes  paid  by  sev- 
eral grocers  in  the  city  on  their  stocks 
of  merchandise  amount  per  annum  to  from 
$10  to  $S0.  Now  we  think  it  quite  evident 
that  the  purpose  of  the  council  was  not 
to  impose  a  tax  on  peddlers  which  would  be 
reasonable  in  view  of  the  fact  that  they 
ftre  not  subject  to  taxation  as  merchants, 
and  in  view  of  the  further  fact  that  by  rea- 
son of  their  exemption  from  rent  charges 
their  percentage  of  profits  on  the  business 
done  may  be  larger  than  that  of  regular 
merchants ;  but  to  practically  and  effectually 
prohibit  such  business  as  that  which  de- 
fendant was  attempting  to  conduct,  a  busi- 
ness in  every  respect  lawful  and  entitled  to 
reasonable  protection  and  encouragement. 
We  therefore  hold  that  the  tax  imposed  is 
unreasonable,  and  on  that  account  the  ordi- 

III.  With  the  case  has  been  aubmitted  a 
motion  of  appellee  to  strike  the  appel- 
Iftot's  abstract  and  argument,  and  to  affirm. 
The  objection  to  the  abstract  is  that  the 
lines  are  not  numbered  as  required  by  I  SO 
of  our  rules.  We  have  in  some  eases  re- 
quired the  appellant  to  number  the  lines 
of  hif  abstract  where  he  has  omitted  to  do 
so  before  taking  submission  of  the  case. 
But  the  abstract  in  this  case  consists  of 
40  LJl.A.(N.S.) 


but  nine  pages,  and  we  have  not  thought 
that  it  would  be  of  any  practical  advan- 
tage to  the  appellee  to  enforce  the  rule  in 
this  manner.  \ve  might,  of  course,  refuse 
now  to  consider  the  case  if  the  omission 
of  the  appellant  to  comply  with  the  rule 
i.vas  of  any  practical  inconvenience  of  the 
court.  But  we  do  not  feel  justified  in  arbi- 
trarily dismissing  the  appeal  ^or  technical 
failure  to  comply  with  the  rule.  In  abort, 
we  are  inclined  to  enforce  the  rule  with 
strictness  where  timely  objection  is  made 
and  it  appears  that  its  enforcement  would 
be  of  any  practical  advantage  to  the  appel- 
lee or  to  the  court;  but  we  reserve  some 
discretion  as  to  ita  enforcement  when  the 
case  is  before  us  for  final  determination. 

The  ground  presented  for  striking  appel- 
lant's brief  and  argument  is  that  it  con- 
tains no  preliminary  statement  of  the  na- 
ture of  the  action,  the  issues,  the  facts,  the 
judgment,  and  the  errors  and  aiceptiona 
relied  upon  for  reversal,  aa  required  by  our 
rules,  §  63.  We  might,  no  doubt,  with 
propriety  strike  the  appellant's  brief  and  ar- 
gument on.  this  ground  before  the  submis- 
sion of  the  case;  but  even  then  we  should 
usually  do  so  only  with  leave  to  remedy 
the  defects  pointed  out  within  a  reasonable 
time.  We  would  not  be  justified  in  now 
doing  so,  especially  in  a  criminal  case,  and 
thiu  cutting  off  the  appellant  from  any  op- 
portunity to  have  his  case  considered.  We 
must  reserve  a  discretion  in  the  application 
of  the  rule  when  the  question  is  raised  on 
final  submission.  The  motion  to  strike  the 
abstract  and  argument  and  to  affirm  is 
therefore  overruled. 

The  judgment  of  the  lower  court  sus- 
taining defendant's  conviction  under  the 
ordinaoos  is  reversed. 


KANSAS   6DPREHE   COURT. 

C.  A.  EICHOLSON 

WILLIAM  FERGUSON,  Appt. 

{—  Kan.  — ,  12*  Pac.  360.) 

Evidence  —  entries  In  books. 

1.  Under  the  provisions  of  the  statute 
that  entries  in  books  intended  as  records  of 
payments  and  similar  matters,  made  in  the 
regular  course  of  business,  at  or  near  the 
time  of  the  transaction,  shall  be  admissible 
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Not«.  —  A  search  has  failed  to  disclose 
any  other  cases  passing  upon  the  question 
decided  in  Richolbon  v.  TeBavaort,  as  to 
payment  by  a  debtor  as  evidence  as  agiUnst 
a  third  person  of  the  previous  extstenet 
of  the  indebtedness.  r 
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in  evidence   on    proof  that  tbey   were   bo 
made,  the  fact  that  a  corporation  made  oer- 
taia  payments  ma;  be  ahown  bj  its  books, 
although  it  is  not  a  party  to  the  action. 
Same   —  payment   b;   Btranger  —  eri- 

denc«  of  debt. 

2.  Where  one  who  had  been  the  general 
manager  of  a  corporation  Bells  his  stock 
under  an  agreement  tlist  a  note  given  in 
part  payment  therefor  shall  be  subject  to  a 
proportionate  deduction  on  account  of  any 
just  claims  existing  againgt  the  corpora- 
tion,*not  shown  by  its  books,  in  an  action 
upon  the  note,  proof  of  the  defendant  that 
such  claims  were  made  against  the  corpo- 
ration, and  that  a  new  manager  paid  them 
after  a  full  investigation,  makes  out  a 
prima  facie  case  for  a  deduction,  and  casts 
upon  the  plaintiff  the  burden  of  showing 
that  the  claims  so  made  and  paid  were  not 
JuaL 

,  4  (June  B,  1912.) 

APPEAL  by  defendant  from  k  judgment 
of  the  IMstrict  Court  for  MePherson 
County  in  plaintiff's  favor  in  an  action  on 
a  note  given  in  part  payment  of- stock.    Re- 

The  facts  are  stated  in  the  opinion. 

Hr.  Frank  O.  Johnson,  for  appellant: 

The  books  of  the  company  were  compe- 
tent and  proper  evidence. 

State  V.  Stephenson,  69  Kan.  406,  105 
Am.  St.  Rep.  171,  76  Pac.  005;  Mtnn  Ins. 
Oo.  V.  Weide,  9  Wall.  677,  19  L.  ed.  810; 
Garden  City  v.  Heller,  61  Kan.  767,  60 
Fae.  1060;  St  Louis  i  S.  F.  R.  Co.  v. 
Qaba,    78    Kan.    432,    97    Pic.    436. 

The  law  preEumcB  that  business  transac- 
tions of  men  are  done  in  good  faith,  and 
the  conrte  must  presume,  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  com- 
pany acted  in  good  faith  when  it  paid  these 
various  items  entered  in  the  said  Royston 
Suspense  Account. 

Bau^man  v.  Penn,  33  Kan.  SOS,  S  Pac. 
8S0. 

Mr.  David  Ritchie,  for  appellee: 

Entries  in  books  are  never  competent  as 
against  third  parties,  and  cannot  be  used 
aB  against  parties  tiiat  are  not  parties  to 

State  ex  rel.  Pabat  Brewing  Co.  t.  Car- 
penter, ]2B  Wis.  JBO,  8  L.R.A.(N.8.)  178, 
108  N.  W,  641;  Powers  v,  Hazelton  ft  L. 
R,  Co,  33  Ohio  St.  420;  Minton  v.  Under- 
wood Lumber  Co.  7B  Wis.  646,  48  N.  W. 
967. 


Hason,  J.,  delivered  the  o[Rnion  of  the 

In  1906  J.  T.  Royston  organized  the  Mar- 
quette Boiler  Mill  Company,  having  a  cap- 
iUI  stock  of  940,000.  OnlT  one  share  stood 
in  his  name;  but  his  wife,  far  whom  he 
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acted  as  agent,  owned  a  considerable 
amount  of  stock.  He  was  general  manager 
of  the  business  until  December,  1907, 
when  he  and  his  wife  sold  tlieir  stock 
to  various  persons;  William  Ferguson  be- 
ing the  purchaser  of  twenty  shares.  A 
written  agreement  for  the  sale  provided 
that  the  price  should  be  fixed  by  the  boot 
value,  according  to  an  inventory  to  b« 
taken,  one  third  to  be  paid  in  casta,  one 
third  in  six  months,  and  the  remaining  oris 
third  in  a  year;  notes  to  be  given  for  the 
deferred  payments.  The  contract  contained 
a  provision  reading:  "The  notes  due  in 
six  months  to  be  subject  to  deduction  of 
pro  rata  sbarea  of  any  just  claims  or  bills 
of  any  nature  that  may  be  held  by  anf 
parties  against  said  mill  company,  and 
which  for  any  cause  do  not  appear  on  the 
books  of  the  company  at  time  of  inventory." 
The  inventory  was  made,  and  the  price  of 
Ferguson's  stock  was  thereby  fixed  at 
92,125.29.  He  paid  $1,417.06  in  cash,  and 
gave  bis  note  for  {708.63;  the  note  .bearing 
the  memorandum:  "This  note  subject  to 
deductfon  for  any  claim  against  the  mill 
company,  and  not  appearing  on  the  bpoki 
of  the  company."  The  note  was  transferred 
to  C.  A.  Richolson,  who  brought  action 
upon  it.  Ferguson  answered,  alleging  that 
at  the  time  of  his  purchase  of  the  stock 
there  were  just  claims  against  the  company, 
not  shown  on  its  books,  amounting  to 
$14,036.97,  and  that  the  reduction  in  pries 
to  which  he  was  entitled  on  tbat  account 
amounted  to  more  than  the  note.  At  the 
trial  tlie  existence  of  three  claims  of  that 
character  was  admitted.  The  defendant 
introduced  evidence  tending  to  show  that 
after  tbe  sale  of  the  Royston  stock  a  num. 
her  of  claims  were  made  against  the  com- 
pany on  account  of  matters  not  shown  an 
the  books;  that  these  claims  were  investi- 
gated by  the  new  manager,  and  either  paid 
in  full,  or  compromised  by  the  payment  of 
a  less  sum.  The  court  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  appeals. 
The  new  manager  of  the  company  testi- 
fied tbat  he  had  examined  into  the  varioui 
claims  that  were  made  against  the  com- 
pany by  reason  of  the  manner  in  which  the 
business  had  been  conducted  under  the 
former  management,  found  that  they  were 
meritorious,  and  made  the  best  settlement 
he  could;  that  all  such  payments  vrere  cor- 
rectly entered  in  the  books  under  the  title 
"RoyetoD  Suspense  Account."  That  account, 
showing  payments  amounting  in  all  to 
$13,636.97,  was  offered  in  evidence.  The 
plaintiff  contends  that  the  books  of  tbe  com- 
pany were  not  admisBible  against  him.  We 
think  they  were  clearly  competent  for  the 
purpose  of  proving  the  amount  paid  out 
by  the  corporation  upon  claims  not  shown 


1012. 


RICHOLSON  T.  FERGUSON. 


857 


by  the  books  at  the  time  the  stock  nns  told. 
The  statute  makes  entries  intended  aa  rec- 
ords of  paymeats  admissible  on  proof  that 
thej  were  made  in  the  regular  course  of 
business  of  any  person  or  corporation,  at 
or  about  the  time  of  the  transaction.  Civil 
Code,  S  S84  (Gen.  Stat.  1909,  3  fiSTB) 
Here  there  vas  evidence  not  oa\j  of  tbeii 
having  been  so  made,  but  tbat  they  were 
in  fact  correct. 

A  more  difficult  question  is  whether  the 
fact  that  tbe  corporation  paid  the  claims 
is  prima  facie  evidence  that  they 
valid.  The  contract  ol  Royston  in  aelling 
tlM  stock'  was  in  effect  a  warranty  that 
there  were  do  outstanding  valid  claimx 
against  the  company,  not  shown  by  the 
books,  and  the  defendant's  answer  in  effect 
asks  damages  for  tlie  breacli  of  that  war- 
ranty. The  grantee  of  a  warranty  deed, 
who,  without  being  sued,  buys  in  an  out- 
standing title  or  pays  off  a  claim,  is  re- 
quired to  prove  its  validity,  in  order  to 
have  recourse  against  his  grantor;  and  by 
the  weight  of  authority  a  judgment  against 
him  is  not  even  prima  facie  '  evidence 
against  a  grantor,  who  had  no  notice  of  the 
action,  although  there  are  some  decisions 
to  the  contrary;  and  Mr.  Freeman  says 
that  the  question  has  not  l)een  carefully 
considered.  1  Freeman,  Judgm.  S  187;  B 
Am.  k  Eng.  Enc.  Law,  9S;  2  Devlin,  Deeds, 
3d  ed.  gg  918,  919,  92g,  926;  2  Black, 
Judgm.  35   507,  671. 

Here  the  claims  were  paid  without  notice 
to  the  warrantor,'  They  were  not  paid, 
however,  by  the  person  to  whom  the  war- 
ranty was  made,  but  by  the  corporation, 
over  whose  action  he  had  no  control.  Aa 
between  the  Soystons  (or  Richolson,  who 
claims  through  them)  and  Ferguson,  the 
fact  that  the  corporation  paid  tlie  claims 
would  have  been  competent  evidence  of 
their  validity,  if  the  officers  had  had  per- 
sonal knowledge  of  the  matter,  on  the  prin- 
ciple that  makes  a  statement  against  in- 
terest admissible.  Although  the  officers 
necessarily  acted  only  upon  information 
derived  from  others,  their  payment  of  the 
claims  was  some  .evidence  that  they  be- 
lieved them  to  be  valid.  The  obvious  pur- 
pose of  the  guaranty  given  to  Ferguson 
was  that  h»  should  get  the  stock  at  its 
actual  value.  The  risk  of  claims  being 
enforced  against  the  company  on  account  of 
matters  not  shown  by  the  books  was  as- 
sumed by  the  Roystons.  When  such  claims 
were  presented  to  and  paid  by  the  company, 
Ferguson,  through  no  fault  of  his  own,  was 
made  to  suffer  the  character  of  loss  against 
which  he  had  been  insured.  We  think  it 
was  rather  incumbent  upon  Richolson, 
claiming  through  the  Roystons,  to  show 
that  the  claims  paid  were  not  just,  than 
40  L.ILA.(N.8.) 


upon  Ferguson  to  show  that  tb^  were. 
The  knowledge  and  means  of  infor- 
mation of  J.  T.  Royston  concerning  the 
transactions  were  necessarily  superior  to 
those  of  Ferguson.  The  situation  is  un- 
usual, and  we  are  aware  of  no  case  the  facts 
of  which  are  closely  similar.  Perhaps  the 
nearest  in  principal  is  St.  Louis  £  S.  F.  R. 
Co.  V.  Gaba,  78  Kan.  432,  97  Pac.  436. 
There  a  contract  for  the  construction  of  a 
building  imposed  a  loss  of  $lb  upon  the 
contractor  for  each  day  completion  was  de- 
layed beyond  a  fixed  date.  The  subcon-^ 
tractor  agreed  with  the  contractor  to  lose 
$10  for  each  day's  delay  caused  by  his 
failure  to  supply  certain  materials  in  time. 
A  delay  in  the  completion  of  the  building 
was  caused  by  the  negligence  of  a  railroad 
company  in  handling  material  shipped  by 
the  subcontractor.  The  contractor  submit- 
ted to  a  deduction  of  $10  a  day  in  his  set- 
tlement with  the  builder,  and  the  subcon- 
tractor to  a  similar  deduction  in  his  set- 
tlement with  the  contractor.  It  was  held, 
upon  these  facts,  tliat  the  subcontractor 
could  recover  tlie  same  amount  from  the 
railroad  company,  without  proving  that  the 
circumstances  wel-e  such  that  the  builder 
could  have  enforced  against  the  contractor 
a  claim  for  damages  at  the  rate  of  $10  a 

The  defendant  asks  that  judgment  in  his 
favor  be  directed  by  thia  court.  We  think, 
however,  that  the  ends  of  justice  will  be 
better  served  by  a  new  trial.  The  trial 
court,  in  effect,  sustained  a  demurrer  to  the 
defendant's  evidence.  The  parties  should 
have  a,  further  opportunity  to  introduce 
evidence. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

AU  the  Justices  concur. 


KENTUCKY  COURT  OP  APPEAI.8. 


I.  C.  CHATTER80N. 

'(14S  Ky.  6M,  143  B.  W.  S.)' 

Foreign  carparation  —  estoppel  toiinea- 
tlon  right   to  do  business. 

1.  The  rule  preventing  one  who  contracts 


ffate.  —  Statutory  provision  for  penaltg 
aa  affecting  vaUdity  or  enforoeahUitif 
of  contract  made  by  foreign  corpora- 
tion ivlthout  complying  with  condi- 
tions of  doing  business. 
This  note  is  supplemental  to  the  note  to 

Tri-State   Amusement   Co,    v.   Forest   Park 
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with  &  corporation  from  denying  its  cor- 
porate existence  does  not  prevent  a  taxpay- 
er from  denying  tlie  right  of  a  corporation 
with  which  a  municipality  contracted  for  a 
street  improvement,  to  enforce  tlie  aasesB- 
ment  against  his  property,  because  of  fail- 
ure to  comply  with  the  statutory  require- 
ments necesBaiy  to  permit  it  to  do  business 
in  the  state. 
Same   —   right   to   enforcA   contract   — 

sUtutorjr   penalty. 

2.  A  foreign  corporation  which  contract- 
ed to  pave  a  street  without  complying  with 
the  statutory  requirements  ncfessary  to 
enable  it  to  do  business  in  the  state  can- 
not enforce  the  paving  asBesBment,  if  the 
statute  provides  that  it  shall  not  be  lawful 


for  it  to  do  bUBinraa  in  the  state  nntil  it 
has'  complied  with  tlie  statute,  althoiigli  tl>e 
only  penalty  provided  by  the  atatuta  ii  a 
Hue. 

(Januarr  80,   1912.)' 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  Chancery  Branch,  First  DiviBion, 
of  the  Circuit  Court  for  Jefferson  County 
dismissing  an  action  brought  to  enforce  a 
lien  upon  defendant's  property  to  satisfy 
the  coat  of  a  street  improvement.  AfBrmed. 
The  facts  are  stated  in  tlie  opinion. 
Hr.  Adrian  C,  Humphreya  for  appel- 
lant. 


Highlands  Amusement  Co.   4  L.R.A(N.S.) 
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These  notes  do  not  purport  to  deal  with 
the  general  question  whether  a  contract 
made  in  violation  of  the  terms  of  a  atatutc 
in  relation  to  foreign  corporations  is  for 
that  reason  invalid  or  unenforceable,  but 
only  with  tlie  elTect  upon  that  general  ques- 
tion of  the  fact  that  the  statute  provides 
for  a  pecuniary  penalty  in  such  case.  They 
therefore  do  not  include  cases  like  David 
T.upton's  Sons  Co.  v.  Automobile  Club,  225 
U.  S.  489,  68  L.  ed.  1177,  32  Sup.  Ct.  Rep. 
711,  involving  the  effect  upon  that  question 
□f  the  fact  that  the  only  consequence  ex- 
pressly declared  by  the  statute  is  exclusion 
from  the  courts  of  the  state. 

Generally,  as  to  the  enforceablUty  in  a 
Federal  court  or  a  court  of  another  state 
o'  a  contract  made  by  a  foreign  corporation 
which  hna  not  complied  with  the  cnnditiona 
of  doing  business  in  the  state,  see  note  in 
26  L.R.A.(N.S.l   SOB. 

It   will    be    seen   that   in   FBui«-r(K.so» 

CONnRACTINa   Co.   v.    ClIATrEBBON    it    IB    held 

that  where  a  statute  in  the  nature  of  a 
police  regulation  expressly  declares  that  it 
Bliall  be  unlawful  to  do  business  until  its 
requirements  have  been  complied  with,  and 
imposes  a  penalty  for  its  violation,  a  con- 
tract made  in  contravention  of  the  statute 
will  not  be  enforced  by  the  courts,  although 
the  statute  does  not  in  terms  bar  actions 
in  the  courts. 

Cases  holding  the  contract  void- 
There  is  considerable  difference  of  opinion 
as  to  the  effect  upon  the  contract  of  a  stat- 
ute imposing  a  penalty  for  its  disobedience. 
In  some  ciiscs  it  is  considered  that  the 
statute  prevents  the  making  of  a  contrnet, 
while  other  cases  hold  that  the  contract 
itself  Is  not  invalid.  It  will  be  not^d  that 
the  cases  where  the  contract  is  held  void 
are  not  confined  to  those  arising  under  stat- 
utes which  expressly  declare  that  the  unli- 
censed doing  of  business  shall  be  illegal  or 
unlawful. 

In  Re  Conecuh  Pine  Lumber  A  Affg.  Co. 
180  Fed.  2411,  where  the  Alabama  Constitu- 
tion forbade  any  foreign  corporation  to  do 
"any  business  in  this  state,  without  having 
at  least  one  known  place  of  business,  and 
4U  L.I{.A.(.N'.S.) 


an  authorised  agent  or  agents  therein,"  and 
statutes  passed  to  give  effect  to  the  consti- 
tutional provision  made  the  doing  of  any 
business  in  this  state,  without  compliance 
with  the  Constitution  and  statutes,  illegal, 
and  forbid  it  under  a  penalty."  The  court 
said:  "llie  doing  of  business  by  a  foreign 
corporation,  without  compliance  with  tlie 
laws  of  the  state  in  that  regard,  was  not 
only  contrnry  to  its  policy,  but  was  made 
illegal,  and  forbidden  under  a  penalty.  The 
courts  will  not  enforce  such  a  contract,  di- 
rectly or  indirectly,  but  leave  the  parties 
in  the  situation  in  which  they  have  placed 
themselves,  and  refuse  to  aid  either.'*- 

And  in  Thomas  v.  Birmingham  R.  Light 
&  P.  Co.  165  Fed,  340,  it  was  held  that 
ss  the  Alabama  court  of  last  resort  had 
dei-ided  that  the  statute  made  contracts  of 
foreign  corporations  not  Complying  ivith  its 
regulations,  void,  the  Federal  court  would 
follow  the  cnnstructioq  of  the  Alabama 
court.  (As  to  the  duty  of  the  Federal  court 
to  follow  the  state  court  decisions  aa  to 
such  question,  see  note  to  Snore  &  Trieat 
Co.  v.  Friedman,  ante,  p.  3S0}. 

Where  the  Constitution  and  statute  pro- 
vided that  no  foreign  corporation  should  do 
any  business  in  the  state  without  havin<; 
one  or  more  known  places  of  business  and 
an  agent  upon  whom  process  might  be 
served,  and  the  statute  also  provided  that 
it  should  not  be  lawful  for  such  corporation 
to  do  any  business  in  the  state  until  it 
should  file  a  certain  statement,  and  that 
any  person  who  as  employee  or  ofFicer  or 
agent  of  the  corporation  should  transact 
any  business  for  it  within  the  state,  with- 
out the  provisions  of  the  act  being  tompHed 
with,  should  be  guilty  of  a  misdemeanor. 
the  United  States  court  in  Pittsburgh 
Constr.  Co.  v.  West  Side  Belt  R.  Co.  11 
L.R.A.(N.S.)  1145,  83  C.  C.  A.  601,  154  Fed. 
929,  followed  the  cnnstriiction  of  tlie  Penn- 
sylvania court,  holding  that  contrsi-ts  of  a 
foreign  corporation  made  before  it  was  reg- 
istered in  Pennsylvania  were  void  (al- 
though the  decision  of  the  state  Court  upon 
the  statute  was  subsequent  to  the  making 
of  the  contract  in  question  in  tbe  caae  in 
the  Federal  courtj. 

In  United  Lead  Co.  v.  J.  W.  Reedy  Ele- 
vator Mfg.  Co.  222  111.  1B9,  78  N.  E.  66T, 
6  Ann.  Cas.  037,  where  the  statute  provided 
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Hewn.  Ohatterson  &  Blltx,  Iot  appel- 
lee: 

A  aU^t«  may  impoM  npon  foreign  corpo- 
laUonB  enUring  tbe  state  suoti  ter'ma  as  it  I 
deems  fit, 

Pembina  Conaol.  Bilver  Min.  1  Mill.  Co. 
T.  PenDBjlvKniB,  126  U.  S.  ISl,  31  L.  ed. 
650,  £  Inten.  Com.  B«p.  24,  8  Sup.  Ct.  Rep. 
737. 

Hie  object  of  f  671,  K7.  Stat.,  waa  to 
provide  some  known  dealgnated  penon  up- 
on whom  proceaa  could  be  served,  bo  as  to 
bring  the  eorpoTation  personallj  before  the 
courts  of  this  state. 

that  no  foreign  corporation  organlced  for 
pecuniary  profit  should  be  authorized  or 
permitted  to  transact  business  in  the  state 
until  it  designated  an  agent  to  receive  pro- 
cess, and  also  provided  a  puoiBhment  or  pen- 
alty for  a  failure  to  couiply  with  ihe  act; 
and  further  provided  that  no  such  corpora- 
tion so  failing  could  maintain  any  suit  or 
action,  legal  or  equitahle,  in  any  court  of 
the  state,  whether  arising  out  of  contract 
or  tort, — it  w»s  held  that  a  eontrnct  en- 
tered into  by  such  corporation  whiie  not 
permitted  to  trans  set  business  in  the  state 
was  null  and  void.  Compare  Meader  Fur- 
niture Co.  V,  Commercial  Nat.  S.  D.  Co. 

In  Hunter  W.  Finch  &  Co,  t.  Zenith  Fur- 
nace Co.  Z4fi  III.  sse,  92  N.  £.  521,  the 
court  said;  "The  rule  in  this  state  is  that 
if  a  contract  is  unlawful  under  the  statute, 
it  is  void  notwithstanding  the  statute  im- 
poses a  penalty  upon  a  foreign  corporation 
doing  biisineu  in  violation  of  its  provisions. 
.  .  .  The  same  principle  seems  to  be  main- 
tained b;  the  supreme  court  of  Minnesota." 
But  the  eoui-t  admitted  the  evidence  of  a 
contract  made  in  Minnesota  by  the  plain- 
tiff, an  Illinois  corporation  not  complying 
with  the  Minnesota  statute  |the  contract 
being  for  the  purchase  of  coal  by  it  to  be 
delivered  by  the  seller  to  a  Minnesota  part- 
nersbip),   considering  that   it  was   not  the 

Eurpose  of  the  Minnesota  statute  to  pro- 
ibit  ihe  making  of  a  single  isolated  con- 
tract such  as  the  one  in  question. 

Where  the  statute  prohibited  the  trans- 
action of  business  until  tlie  statute  had 
been  complied  with, — made  such  foreign  cor- 
porations subject  to  all  the  liabilities,  re- 
strictions, and  duties  which  were  or  might 
be  imposed  upon  corporations  of  the  like 
character  orp:anized  under  the  laws  of  the 
•tate;  provided  that  they  should  have  no 
other  or  greater  powers,  that  there  should 
be  a  penalty  or  fine  for  failurs  to  comply 
with  the  act,  and  that  no  such  noncom- 
plying  corporation  should  be  entitled  to 
maintain  any  suit  or  action  in  any  court 
of  the  state  upon  any  demand,  whether 
legal  or  equitable, — it  was  held  that  the 
business  carried  on  hy  a  foreign  corporation 
that  had  not  complied  with  the.  statute 
wae  nnlawiul  and  contrary  to  the  state 
policy,  and  every  eontract  it  entered  into 
40  L.ILA.(N.S.) 


Paducah  Cooperage  Co.  v.  Com,  122  Ky. 
755,  93  S.  W.  02. 

An  unlawful  act  cannot  be  made  lawful 
after  its  commission,  by  any  subsequent 
act  of  the  violator,  and  such  unlawful  act 
is  of  itself  void. 

Tri-State  Amusement  Co.  v.  Forest  Park 
Eighlonds  Amusement  Co.  1B2  Mo.  404, 
4  L.K.A.(N.S.)  ess,  111  Am.  St.  Rep.  fill, 
90   S.   W.   1020,   4   Ann.   Cas.   808. 

When  the  act  ia  declared  unlawful  and 
therefore  prohibited,  any  contract  made  in 
pursuance  of  said  unlawful  act  is  prohibited 
and  void. 

Ibid.;  Cincinnati  Mut.  Eealth  Aasur.  Co. 

in  furtherance  of  tuch  disobedience  was 
void,  Parke,  D,  ft  Co.  v.  Mullett,  —  Mo. 
— ,  149  S.  W,  481.  The  court  follows  the 
decision  in  Tri -State  Amuseineut  Co.  v. 
Forest  Park  Highlands  Amusement  Co.  192 
Mo,  404,  4  L.Il,A.(N.S.)  888,  111  Am.  St. 
Rep.  611,  90  S.  W.  1020,  4  Ann.  Cas.  808, 
without  discussing  the  point  in  detail. 

Tlie  snme  view  was  expressed  in  First 
Nat.  Bank  v.  Leeper,  121  Mo.  App.  683, 
B7  S.  W.  638,  where,  however,  it  was  held 
that  the  contract  in  question  was  not  with- 
in the  expression  "doing  business,"  and 
that  therefore  it  was  not  against  the  public 
policy  of  the  state. 

Under  a  Btatut«  providing  that  do  extra- 
provincial  company  of  a  specified  class 
should  carry  on  any  business  in  the  prov- 
ince unless  it  should  have  been  duly  licensed 
or  registered,  and  that  no  agent  of  it  should 
carry  on  such  business  until  the  company 
should  have  obtained  a  license  or  certificate, 
and  that  any  company  which  failed  or  neg- 
lected to  obtain  such  license  or  certificate 
should  incur  a  penalty  of  $50  for  every  day 
during  which  it  carried  on  such  business, 
it  was  held  that  the  statute  was  a  clear 
prohibition,  and  that  the  contracts  of  such 
company  within  the  province  were  void. 
Northwestern  Constr.  Co.  i.  Young,  13  B. 
C.  297,  overruling  DeJ.aval  Separator  Co. 
V.  Walworth,  13  B.  C.  74. 

In  Ireland  v.  Andrewp,  8  Terr.  L.  Rep. 
OB,  where  the  statute  provided  that  no  for- 
eign company  having  gain  for  its  object,  or 
a  part  of  its  object,  should  carry  on  any 
part  of  its  business  in  the  territories  unless 
it  was  duly  registered,  and  imposed  a  pen- 
alty for  a  breach  of  this  provision;  and 
further  provided  that  any  such  company 
should  not,  while  unregistered,  be  capable 
of  maintaining  an  action  or  other  proceed- 
ing in  any  court,  in  respect  of  any  contract 
made  in  whole  or  in  part  in  the  territories, 
in  the  course  of  or  in  connection  with  busi- 
ness carried  00  without  registration,  con- 
trary to  the  provisions  of  the  statute,  it 
was  held  that  a  note  given  to  such  an  un- 
registered corporation  to  pay  for  a  sale 
made  by  it,  and  indorsed  to  the  plaintiff, 
was  taken  for  an  illegal  consideration,  and 
as  the  indorsee  had  notice  of  the  illegality 
he  was  not  a  holder  in  due  csurse  and  could 
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r.  RoBenthal,  6S  III.  85,  8  Am.  Rep.  620; 
Thome  v.  Travellers'  Ina.  Co.  BO  Pk.  15,  21 
Am.  Rep.  69;  McCannn  k  F.  Co.  v.  Citizens' 
TruBt  k  Surety  Co.  35  L.R.A.  236,  24  C.  C. 
A.  11,  39  U.  S.  App.  332,  76  Fed.  420; 
JEtM  Ins.  Co-  V.  iiarvey,  11  Wis.  394; 
Webb  T.  Alexander,  T  Wend.  281 ;  Alleghany 
Co.  y.  Allen,  b8  N.  J.  U  270.  66  Atl.  724; 
Blevips  V.  Fsirlej,  71  Mo.  App.  250;  Ehr- 
hardt  V.  Robertaon  Bros.  7B  Mo.  App.  404; 
Ashland  Lumber  Co,  t.  Detroit  Salt  Co. 
114  Wis.  66,  89  N.  W.  S04;  Allen  t.  Mil- 
waukee, 128  Wis.  678,  S  L.R.A.(N.S.]  680, 
116  Am.   St.  Rep.  54,  106  N.  W.   1099,   8 

Cases  Bustaining  the  contract. 

In  Dunlop  t,  Mertwr,  88  C,  C,  A.  435,  166 
Fed.  645,  where  a  foreijin'  corporation  did 
buBinesa  in  the  atate  of  Minnesota  without 
complying  with  the  statute  which  provided 
that  a  neglect  to  do  so  should  subject  it 
to  a  fine,  and  which  further  provided  that 
such  corporation  should  not  maintain  any 
suit  or  action  in  any  court  of  the  state,  it 
was  held  that  this  provision  of  the  statute 
did  not  make  the  contract  void,  nor  pre- 
vent the  corporation  from  auing  in  the 
courts  of  the  United  States.  The  court  con- 
sidered til  at  the  purpose  ol  the  statute  was 
not  to  make  contracts  void,  but  to  subject 
the  corporation  to  proceas  or  perhaps  to  a 
licenBe  tax. 

In  Meader  Furniture  Co.  v.  Commercial 
Nat.  S.  D.  Co.  102  Fed.  816,  where  the  state 
statute  provided  that  there  should  be  a 
penalty  of  a  fine  for  a  foreign  corporation 
that  failed  to  comply  with  the  provigions 
of  the  Btatute  as  to  doing  business  within 
the  state,  and  prohibited  suits  by  it  in  the 
state  courts,  it  was  held  that  this  did  not 
make  the  contract  void,  and  that  the  cor- 
poration might  sue  in  the  Federal  court. 
The  court  points  out  that  although,  before 
the  statute  had  been  amended  by  increas- 
ing the  amount  of  the  flue,  it  had  been 
held  by  the  supreme  court  of  the  state 
in  United  Lead  Co.  t.  J.  W.  Reedy  Eleva- 
tor Mfg.  Co.  supra,  that  the  statute  made 
the  contract  null'  and  void,  that  the  Fed- 
eral court  was  not  bound  to  follow  this, 
as  the  decision  was  not  made  till  after  the 
contract  in  the  present  case.  The  reader 
will  note  the  direct  conflict  here  in  opin- 
ion upon  what  is  practically  the  same  stat- 
ute. 

Where  the  statute  provided  that  no  for- 
eign corporation  specified  should  be  permit- 
ted to  maintain  any  action  in  the  courts 
of  the  state  until  compliance  with  the  stat- 
ute, and  that  any  person  or  oHicer  presum- 
ing to  act  as  agent  or  employee  of  such 
corporation  before  the  statute  had  been 
complied  with  should  forfeit  $100  a  day, 
it  was  held  that  the  legislature  did  .not 
intend  that  a  violation  of  the  statute 
should  operate  or  destroy  or  avoid  con- 
tracts made  by  such  corporations  he'ore 
they  complied  with  the  law,  but  simply 
imposed  a  penalty  by  way  ot  fine  upon  itis 
40  L.R.A.(N.S.) 


Ann.  Cas.  302;  Meyers  v.  Spangenberg  L 
McL.  Co.  65  Misc.  475,  120  N.  Y.  Supp.  174; 
L«  Moine  Lumber  &,  Trading  Co.  v.  Keater- 
Bon,  171  Fed.  980;  Buck  Stove  &  Range  Co. 
T.  Vickers,  80  Kan.  29,  101  Pac.  668;  Cy- 
clone Min.  Co.  V.  Baker  Light  k  P.  Co.  165 
Fed.  996;  Manufacturers'  Commercial  Co. 
T.  Bliti,  131  App.  Div.  17,  116  N.  Y.  Supp. 
402;  International  Text  Book  Co.  v.  Lynch, 
81  Vt.  101,  69  Atl.  541;  International  Text- 
book Co.  V.  Peterson,  133  Wis.  302,  113  K. 
W.  730,  14  Ann.  Cas.  066. 

If  any  act  u  forbidden  under  a  penalty, 
a  contract  to  do  it  is  held  void. 

agents  or  oflicers  who  contracted  business 
before  they  complied  therewith.  {The 
court  pointed  out  that  the  aubsequent  stat- 
ute of  1008,  making  the  agents  of  such 
corporations  guilty  of  a  misdemeanor  and 
liable  to  a  fine  further  provided  that  the 
failure  to  comply  with  tlie  statute  should 
not  affect  the  validity  of  any  contract  made 
with  such  corporation,  but  that  it  should 
not  maintain  any  suit  in  the  courts  of 
this  state  on  any  such  contract.)  Ken- 
drick  &  Roberts  v.  Warren  Bros.  110  Md. 
47,  72  Atl.  461. 

Where  the  statute  provided  as  %  pnniab- 
ment  for  failure  to  file  the  statutory  papers, 
a  liability  to  indictment  and,  upon  convic- 
tion, to  a  fine  not  exceeding  $500,  stud 
prohibition  from  further  carrying  on  busi- 
ness in  the  state  until  the  fine  was  paid 
and  the  statute  comnlied  with,  it  was  held 
that  the  statute  did  not  nullify  the  con- 
tracts of  a  foreign  corporation.  Galletlcy 
V.  Strickland,  74  S.  C.  394,  54  S.  E.  576. 

So,  where  the  statute  provided  a  penalty 
for  any  olTicer  or  agent  or  other  person  act- 
ing for  a  foreign  corporation  who  bad  trans- 
acted business  without  complying  with  tlie 
■tatute,  it  was  held  that  the  contracts  of 
such  corporation  were  not  void.  Horrcll  v. 
California,  0.  k  W.  Homebuilders'  Asao. 
40  Wash.  631,  S2  Pac.  889. 

In  the  American  Hotel  Supply  Co.  t. 
Fairbanks,  41  N.  S.  444,  where  the  statute 
provided  that  foreign  companies,  bufore  do- 
ing business  in  the  province,  should  trans- 
mit to  the  provincial  secretary  a  certain 
statement,  and  that  any  company  which 
failed  to  comply  with  these  provisions  was 
liable  to  a  penalty  of  SIO  per  day  during 
such  default,  and  a  penalty  of  flO  per  day 
for  every  day  that  an  agent  transacted 
business  for  it,  with  a  provision  that  the 
governor  in  council  might,  after  the  statt^ 
':  had  been  received  from  a  company,  t«- 
in  whole  or  in  part,  the  penalty  in- 
curred by  reason  of  default  in  transmitting 
the  statement,  the  court,  while  considering 
that  the  power  of  the  governor  general  to 
remit  only  applied  to  annual  statements, 
and  not  to  the  original  statement,  still  on 
the  whole  case  was  ot  the  opinion  and  hpid 
that  the  contract  of  a  foreign  corporation 
hich  had  never  filed  Any  statement  waa 
not  invalid.  B.  B.  B. 


,  Goot^lc 
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Drur7  v.  Defontaine,  1  Taunt.  133;  Smitb 
V.  BobinsoQ,  lOS  K7.  477,  45  L.ILA.  SlU, 
60  a.  W.  S62. 

The  person  dealing  with  the  corporation 
which  has  not  complied  witii  the  statute 
ia  estopped  to  invoke  the  aid  of  the  statute. 

Johnson  y.  Mason  Lodge,  Xo.  33,  I.  O,  0, 
F.  106  Ky.  839,  51  S.  W.  620;  Hallam  v. 
MUotd,  24  Ky.  L.  Rep.  870,  70  5.  W.  1»7. 

Carroll,  J.,  delivered  the  opinion  of  the 

The  appellant,  a  Missouri  corporation, 
was  awarded  in  April,  1Q09,  bj  the  board 
ol  public  worics  in  the  city  of  LouisTille, 
B  contract  for  the  construction  of  street 
improvementB,  a  portion  of  which  abutted 
on  the  property  of  appellee.  Having  com- 
pleted the  contract  in  August,  1909,  it 
brought  this  action  in  1910  against  the 
appellee  upon  an  apportionment  warrant 
to  enforce  its  lien  upon  her  property  to 
satisfy  the  cost  of  the  improvement.  For 
defense  to  the  action,  the  appellee  relied 
on  S  571  of  the  Kentucky  Statutes  (S  21S8, 
Buaseira  Stat.)  providing  that  "all  cor- 
porations eicept  foreign  insurance  com- 
panies formed  under  the  laws  of  this  or  any 
other  state,  and  carrying  on  any  business 
in  this  state,  shall  at  all  times  have  one 
or  more  known  places  of  business  in  this 
state,  and  an  authorized  agent  or  agents 
thereat,  Open  whom  process  can  be  served; 
and  it  shall  not  be  lawful  for  any  corpora-' 
tioD  to  carry  on  any  business  in  this  state, 
until  it  shall  have  filed  in  the  office  of  the 
secretary  of  state  a  statement,  signed  by 
its  president  or  secretary,  giving  the  loca- 
tion of  its  office  or  officea  in  this  state,  and 
the  name  or  names  of  its  agent  or  agents 
thereat  upon  whom  proctss  can  tie  served; 
and  when  any  change  is  made  in  the  loca- 
tion of  its  office  or  offices  or  in  its  agent 
or  agents,  it  shall  at  once  file  with  the  sec- 
retary of  state  a  statement  of  such  change  > 
and  the  former  agent  shall  remain  agent 
foi;  the  purpose  of  service  until  statement 
of  appointment  of  the  new  agent  is  flled; 
and  if  any  corporation  fails  to  comply  with 
the  requirements  of  this  section,  such  cor- 
poration, and  any  sgent  or  employee  of 
such  corporation  who  shall  transact,  carry 
on,  or  conduct  any  business  in  this  state, 
for  it,  shall  be  severally  guilty  of  a  misde- 
meanor, and  Sned  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars  for 
each  offense." 

Slie  set  up  that  the  appellant  had  failed 
to  comply  with  this  statute  and  hence 
eonld  not  recover  against  her  on  the  con- 
tract made  with  the  board  of  public  works 
for  the  street  improvement.  In  a  reply, 
appellant  admitted  that  when  the  contract 
was  awarded  and  tbe  work  completed  it 
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bad  not  complied  with  the  ststute,  but 
averred  that  it  did  so  afterwards,  and  in 
November,  1806.  Chancellor  Miller,  now  a 
judge  of  this  court,  ruled  that,  under  tbe 
facta  admitted  by  the  pleadings,  the  plain- 
tiff could  not  recover,  and  entered  a  judg- 
ment dismissii^  tbe  petition.  On  this  ap- 
peal, the  only  question  presented  is.  Did' 
tbe  failure  of  the  appellant  to  comply  with 
the  statute  before  making  the  contract  and 
completing  tbe  work  under  it  deny  it  the 
right  to  recover  the  cost  of  tbe  iraprove- 

A  number  of  reasons  are  assigned  by 
counsel  for  appellant  why  the  judgment 
should  be  reversed,  one  of  them  being  the 
contention  that  a  person  dealing  with  a  cor- 
poration and  contracting  with  it  as  such  is 
estopped  to  deny  its  existence  or  its  power 
to  contract.  And,  it  is  said  that  this 
street  improvement  contract,  although  not 
made  directly  with  appellee,  was  made  by 
her  agent,  the  city  of  Louisville,  and  there- 
fore, after  the  work  had  been  completed  and 
appellee  has  received  tbe  benefit  thereof,  she 
could  not  set  up  as  a  defense  tbe  want  of 
power  on  the  part  of  the  corporation  to 
make  tbe  contract. 

It  has  been  adjudicated  in  a  number  of 
cases  decided  by  this  court,  and  is  a  well- 
settled  doctrine,  that  a  person  who  con- 
tracts with  a  corporation  is  estopped  to 
deny  its  corporate  existeuce,  or  it«  charter 
power  to  contract,  in  an  action  brought  by 
it  to  enforce  the  contract.  This  principle 
was  first  announced  by  this  court  in  Bank 
of  Galliopolis  T.  Trimble,  6  B.  Mon.  601, 
and  waa  followed  in  Jones  v.  Bank  of  Ten- 
nessee, 8  B.  Mon.  122,  46  Am.  Dec.  640; 
Henderson  ft  N.  R.  Co.  v.  Leavell,  16  B. 
Mon.  359;  Lail  v.  Mt  Sterling  Coal  R. 
Co.  13  Bush,  32,  and  in  many  other  cases, 
and  was  subsequently  incorporated  in  the 
law  in  §  566  of  the  Kentucky  Statutea 
(§  2152,  Russell's  Stat.)  reading:  "No  cor- 
poration organized  under  this  chapter  shall 
be  permitted  to  set  up  or  rely  upon  the 
want  of  legal  organization  as  a  defense  to 
any  action  against  it;  nor  shall  any  person 
transacting  business  with  such  corporation, 
or  sued  for  injury  done  to  its  property,  be 
permitted  to  rely  upon  such  want  of  legal 
organization  as  a  defense." 

But  in  none  of  the  cases  above  mentioned 
was  the  corporation  involved  acting  in 
violation  of  an  express  statute  in  making 
tbe  contract,  or  charged  with  having  msde 
a  contract  tiiat  it  was  forbidden  by  law 
to  enter  into.  The  plea  of  estoppel  was 
made  and  sustained  upon  the  theory  that  a 
person  who  deals  or  contracts  with  a  cor- 
poration in  its  corporate  name  and  capacity 
cannot  afterwards  rely  upon  some  defect 
in  its  organization  to  defeat  a  contract  t 
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untarily  entered  into  .with  it.  It  )■  tliere- 
fore  very  clear  that  neither  this  line  of 
esses  nor  the  atatute  baa  anj  application 
to  the  question  here  made.  In  this  case  the 
plea  doe*  not  raise  the  question  that  apfiel- 
Unt  corporation  was  not  properly  organ- 
ized, or  asaail  the  legality  of  its  eiistence, 

•or  question  its  charter  power  to  matce  a  con- 
tract, of  the  character  involved,  but  it  is 
put  distinctly  upon  the  ground  that  the 
statute  declarea  tliat  "it  ahall  not  be  law- 

.  ful  for  any  corporation  to  carry  on  any 
busiDesB  in  this  state  until  it  ahall  liava 
Sled  in  the  office  of  the  secretary  of  state 
a  statement  signed  by  its  president  or  secre- 
tary, giving  the  location  of  its  office  or 
offices  in  this  state,  and  the  name  or  names 
of  its  agent  or  agents  thereat  upon  wliom 
process  can  be  served,"  so  that  ne  have 
no  difficulty  in  putting  these  cases  aside  as 
wholly  irrelevant  to  the  question  presented 
by  this  record.  There  are,  however,  other 
cases  more  directly  in  point  in  which  the 
doctrine  of  estoppel  baa  been  eMtended  to 
embrace  contracts  that  were  made  when  one 
of  the  parties  to  the  contract  was  forbidden 
by  statute  to  contract  until  after  it  bad 
complied  with  certain  statutory  require- 
ments. Of  this  class  of  cases  we  might 
select  Johnson  v.  Mason  LodRc,  No.  33,  I. 
O.  0.  F.  106  Ky.  838,  51  8.  W.  820,  which 
was  followed  in  Aultman  &  T.  Co.  v.  Mead, 
109  Ky.  583,  60  S.  W.  294,  as  a  fair  enam- 
ple.  In  that' case  it  appears  from  the  opin- 
ion that  Mason  Lodge  was  an  incorporated 
institution  organized  under  the  iaws  of  this 
state,  and  that  Johnson  executed  to  it  liis 
note. for  borrowed  money,  upon  which  note 
the  corporation  brought  suit.  As  a  defense 
to  the  action,  Johnson  set  up  that  at  t)ie 
time  of  the  execution  of  the  note  and  tlie 
commencement  of  the  action  the  corporation 
had  not  filed  with  the  secretary  of  state  a 
statement  showing  the  location  of  its  odice, 
and  tbe  name  of  its  agent  or  agents  upon 
whom  process  could  be  served,  as  required 
by  g  en  of  the  Kentucky  Statutes,  supra, 
and  for  this  reason  tbe  obligation  sued  on 
was  unenforceable.  In  holding  this  defense 
untenable  the  court,  without  considering 
the  effect  of  §  571  on  the  contract,  put  its 
decision  upon  g  G6S  of  the  Kentucky  Stat- 
utes, supra,  and  the  cases  heretofore  cited, 
holding  that,  persons  transacting  business 
with  corporations  will  not  be  permitted  to 
rely  upon  the  want  of  leRa!  organization  as 
a  defense.  Tbe  opinion  further  distin- 
guished the  case  of  Vanmeter  v.  Spurrier, 
94  Ky.  22,  21  S.  W.  337,  and  Vannoy  v. 
Patton,  B  B.  Mon.  248,— that  will  be  here- 
after noticed, — upon  the  ground  that  "in 
the  case  of  Vanmeter  v.  Spurrier,  the  stat- 
ute under  consideration  was  one  to  protect 
tbe  public  a>!ainst  worthless  fertilizers,  and 
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the  case  of  Vannoy  t.  Patton,  from  the  sale 
of  liquor  without  license.  .  .  .  The  vice 
was  in  tbe  contract  itself,  and  tbey  are 
therefore  distinguished  in  this  respect  from 
this  case,  which  only  involvea  the  idea  of 
disability  to  sue;  and  it  appears  to  iu  that 
tbe  defenses  relied  on  in  this  case  are  In- 
consistent, and  neither  of  tbem  is  tenable." 
It  ia  worthy  of  notice  that  in  this  opin- 
ion the  case  of  Smith  v.  Sobertson,  lOS  Ky. 
tn,  46  L.R.A.  610,  60  S.  W.  652,  waa  not 
mentioned,  altbougli  it  would  seem  that  the 
conclusion  announced  in  tbe  Johnson  Case 
oonflicts  with  the  conclusion  reached  In  tbe 
Smith  Case.  In  Smith  v.  Robertaon,  Smith 
was  the  owner  of  a  stallion  that  waa  bred 
to  a  mare  owned  by  Robertson  under  an 
agreement  by  which  Robertson  agreed  to 
pay  for  tbe  service  fee  1150.  The  action 
was  brought  by  Smith  to  recover  this  fee. 
Aa  a  defense  to  the  action,  Robertson  plead- 
ed and  relied  upon  §  4201  of  tbe  Kentucky 
Statutes  (g  6142,  Russell's  Stat.],  provid 
ing  that  "any  person  who  shall  engage  in 
any  business,  or  sell  or  offer  to  sell,  any 
article  on  which  a  license  is  required,  be- 
fore procuring  tbe  license  and  paying  tbe 
tax  tbereon,  as  required  by  law,  shall  be 
deemed  guilty  of  a  misdemeanor  and,  on 
oonviction,  be  fined  not  less  than  fifty  nor 
more  than  one  thousand  dollars  for  each 
offense,  unless  otherwise  specially  provid- 
ed,"—and  averred  that  Smith  bad  not,  be- 
fore tbe  service  charged  for  was  rendered, 
paid  the  annual  license  fee  required  by  law 
tor  standing  his  stallion.  And  the  court 
held  that,  as  Smith  was  guilty  of  a  vio- 
lation of  law  in  standing  hia  stallion  before 
procuring  a  license  and  paying  the  license 
Fee,  he  could  not  recover  on  the  contract 
with  Robertson  tor  the  service  of  the  atal- 

It  is  not,  however,  necessary  in  disposing 
of  tbe  case  we  have,  to  attempt  to  reconcile 
tbe  apparent  conllict  in  these  two  opinions; 
nor  is  it  required  that  we  should  either 
approve  or  distinguish  the  ruling  in  John- 
son V.  Mason  Lodge,  No.  33,  I.  0.  O,  F., 
as,  in  thst  case,  tbe  doctrine  of  estoppel 
was  applied  to  Johnson,  who  had  directly 
entered  into  the  contract  with  the  Mason 
Lodge  that  be  was  seeking  to  avoid.  If  the 
contract  relative  to  the  street  improvement 
had  been  made  between  appellant  and  appel- 
lee, then  we  would  have  a  case  in  all  re- 
spects similar  to  Johnaon  t.  Mason  Lodfie 
No.  33, 1.  O.  0,  F.  But  the  contract  sought 
to  be  enforced  by  appellant  company  waa 
not  made  with  appellee,  or  with  any  agent 
authorized  to  speak  for  her.  She  waa  not  a 
party,  so  far  as  the  record  shows,  to  the 
contrary,  or  advised  with  about  it.  Hie 
city,  without  asking  her  consent  or  con- 
aultinj^  her  at  all,  made  ^e  contract,  aqd 


1012. 


FRUIN-COLNOH  CONTRACTING  CO.  t.  CHATTEBSON. 


863 


w«  know  of  no  principle  in  the  law  of  es- 
toppel that  would  preclude  her  from  quea- 
tioning  a  contract  made  under  circumstan- 
cea    like   this. 

As  the  appellee,  under  our  view  of  the 
law,  is  not  estopped  from  pleading  the  want 
of  authority  on  the  part  of  the  appellant 
company  to  enter  into  the  contract,  because 
forbidden  to  do  so  by  the  laws  of  this  state, 
the  question  recurs,  Should  this  statute  be 
enforced  against  it  to  defeat  the  collection 
of  the  cost  of  the  improvementT  Upon  this 
point  the  argument  is  pressed  by  counsel 
for  appellant  tbat  this  statute  waa  not 
intended  to  affect  contracts  made  by  a  cor- 
poration tbat  bad  not  complied  with  the 
•tatute,  or  to  defeat  its  right  to  enforce 
contracts  entered  into  by  it,  although  in 
technical  Tiolation  of  tbe  statute.  It  is 
■aid  tbat  tbe  only  penalty  that  should  bs 
imposed  for  a  violation  of  this  statute  is 
tbe  one  Oxed  in  tbe  statute  itself,  and  that 
the  exaction  of  this  penalty  satisfies  any 
'  Tiolation  of  the  statute  committed  by  the 
corporation.  There  are  cases  holding  that 
wbere  a  penalty  only  is  imposed  for  the 
failure  to  comply  with  a  statute,  that  per- 
sons who  contract  with  tbe  corporation  and 
leceive  benefits  from  it  under  the  contract 
will  not  be  permitted  to  rely  upon  its  non- 
compliance to  defeat  the  contract  while  yet 
holding  to  the  benefits.  Especially  is  this 
held  to  be  true  in  cases  in  which  tbe  stat- 
ute was  intended  solely  for  revenue  pur- 
poses, and  wnere  tbe  contract  entered  into 
was  in  itself  lawful.  Thus  in  Lindsey  v. 
Rutherford,  17  B.  Mon.  246,  Lindsey  pur- 
chased a  bill  of  exchange  upon  wliich  Ruth- 
erford was  liable;  and,  tbe  bill  not  being 
paid  at  maturity,  Lindsey  brought  suit 
againit  Rutherford  and  the  other  obligors. 
They  defended  upon  the  ground  that  as 
Lindsey  had  never  obtained  a  license  to  en- 
gage in  the  business  of  purcliaaing  bills  and 
notes,  he  could  not  enforce  the  contract. 
But  tbe  court  put  aside  this  defense  as  in- 
sufficient, saying,  that  at  the  statute  was 
intended  solely  for  revenue  purposes,  and 
did  not  prohibit  the  making  of  the  contract 
attempted  to  be  enforced,  tbat  the  only 
penalty  that  could  be  imposed  was  the  one 
inflicted  by  the  statute  for  conducting  the 
business   without   a   license. 

On  the  other  hand,  in  Franklin  Ins.  Co.  v. 
Louisville  &  A.  Packet  Co.  9  Bush,  500, 
foreign  insurance  companies  instituted  an 
action  against  the  packet  eompany  to  re- 
cover from  it  claims  amounting  to  Bcvernl 
thousand  dollars.  One  of  the  defenses  re- 
lied on  by  tbe  packet  company  was  that,  as 
the  companies  bad  failed  to  comply  with 
tbe  conditions  prescribed  by  the  laws  of 
this  state,  they  could  not  recover.  In  sus- 
taining this  defense,  the  court  imid:  "It 
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seema  to  use  that  that  act  by  its  terms,  de- 
tails, and  manifest  objects  clearly  imports  a 
legislative  purpose  and  intention  not  only  to 
prevent  certain  violations  of  the  act  by  the 
imposition  of  penftlties,  but  to  render  it 
absolutely  unlawful  for  foreign  insurance 
corporations,  by  their  agents,  as  in  this 
case,  to  make  contracts  of  insurance  within 
tbe  state,  without  complying  with  and  in 
disregard  of  the  provisions  of  the  act. 
.  .  .  Construing  the  statute  as  we  do, 
as  not  intended  merely  as  a  means  of  rais- 
ing revenue  from  tbe  business  of  insurance, 
but  to  affect  the  validity  of  contracts  of 
insurance  made  in  Tiolatioii  of  it, — or,  in 
other  words,  to  prohibit  the  businusa  itself 
BO  far  as  carried  on  in  violation  of  tlie  Inw, 
— tbe  contracts  of  insurance  sought  to  be 
enforced  in  this  case  were  illegal,  and 
the  court  below  properly  refused  to  enforce 

In  Vanmeter  t.  Spurrier,  94  Ky.  28,  21 

S.  W.  337,  the  statute  provided  that  any 
person  who  should  manufacture  or  sell  any 
commercial  fertilizer  without  a  compliance 
with  the  statute  regulating  the  sale  of  this 
article  should  be  subject  to  a  penalty.  Tlte 
fertilizer  company,  without  complying  with 
the  provisions  of  the  statute,  sold  to  Van- 
meter  fertilizer,  and,  upon  his  failure  to 
pay,  brought  suit  to  recover  the  amount  due. 
Vanmeter  defended  upon  tlie  ground  tbat 
the  contract  was  not  enforceable  on  account 
ot  the  noncompliance  by  the  fertilizer  com- 
pany with  the  statute,  and  the  court  held 
this  defense  good  on  tbe  ground  that  al' 
though  tbe  statute  did  not  prohibit  the 
making  of  contracts  by  companies  that  had 
not  complied  with  the  statute  or  'declared 
that  such  contracts  should  not  be  enfored, 
it  was  yet  a  statute  to  protect  the  public 
against  the  sate  of  fraudulent  goods,  and 
contracts  made  without  compliance  with  it 
should  be  declared  void;  distinguishing  the 
ease  of  Lindsey  v.  Rutherford,  supra,  upon 
tile  ground  that  in  the  Rutherford  Case  the 
statute  was  purely  for  revenue  purposes, 
and  was  not  intended  to  inhibit  the  making 
of  eontracts,  and  no  question  of  public  pol- 
icy was  involved  in  its  violation. 

In  Vannoy  v.  Patton,  5  B.  Mon.  248,  it 
ivas  held  that  the  vender  of  spirituous  li- 
rjuors  sold  without  paying  a  license  could 
not  recover  the  price  of  the  article.  And 
here,  again,  the  court  put  the  decision  upon 
the  ground  that  the  sale  of  liquor  was  a 
business  coming  strictly  within  tl>e  police 
power  of  the  state,  and  tbe  courts  would 
not  lend  their  aid  to  enforce  a  contract  in 
itself  unlawful. 

In  Bull  V.  Harragan,  17  B.  Mon.  340.  ven- 
ders of  lightning  rods  who  sold  without 
complionee  with  the  statute  regulating  tlic 
sale  of  such  articles  were  denied  the  rickt. 
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to  recover  on  a  contract,  upon  the  ground 
th&t  the  atatute  expreasl;  provided  tliat 
contracta  made  before  compliance  with  it 
should  be  void.  To  the  sanie  effect  is  Ma- 
brf  T.  Bullock,  T  Dana,-  337. 

It  ma;  well  be  conceded  that  it  would  be 
difficult  to  reconcile  the  reasoning  of  the 
various  opinions  we  have  alluded  to,  and  it 
it  not  necessary  that  we  should  attempt 
this  taak,  as  the  case  before  us  may  easily 
be  differentiated  from  those  we  have  cited 
holding  contracts  enforceable.  The  statute 
relied  on  in  the  ease  before  us  is  not  a 
revenue  statute  in  any  sense  of  the  word. 
It  is  a  police  regulation  enacted  for  the 
benefit  and  protection  of  the  citizens  of  the 
etat«  and  to  enable  persons  desiring  to 
bring  actions  against  carp n rations  to  know 
upon  whom  service  of  process  may  be  had. 
It  not  only  imposes  a  penalty  for  its  vio- 
lation, but  it  expressly  provides  that  "it 
■hall  not  be  lawful  for  any  corporation  to 
carry  on  any  business  in  this  state  until  it 
■hall  have  filed  in  the  ofhce  of  the  secretary 
of  atate  a  statement,"  etc.  With  the  excep- 
tion of  the  Johnson  Case,  supra,  this  cose 
arises  under  a  statute  differently  worded 
from  the  statutes  construed  in  the  other 
cases  cited;  and,  as  the  decision  in  the 
Johnson  Case  was  rested  distinctly  upon 
the  ground  that  Johnson  was  estopped  to 
make  the  defense  that  the  contract  woe  in- 
valid, we  feel  authorized  to  say  that  the 
precise  question  before  us  has  not  hereto- 
fore  been   decided   by   this   court. 

With  the  question  of  estoppel  out  of  the 
way,  the  exact  matter  for  decision  is.  Will 
a  foreign  corporation  be  assisted  by  the 
courts  of  this  state  to  enforce  a  contract 
that  was  entered  into  and  completed  at  a 
time  when  it  was  unlawful  for  the  corpora- 
tion to  carry  on  in  this  state  the  buainesa  it 
was  engaged  in,  and  out  of  which  the  con- 
tract arose?  The  statute  does  not  provide 
that  contracts  entered  into  before  it  has 
been  complied  with  shall  be  void  or  nonen- 
forceable,  nor  does  it  use  any  language  in 
reference  to  the  contract;  but,  when  a  stat- 
ute makes  it  unlawful  to  do  business  under 
certain  conditions,  it  seems  to  necessarily 
and  logically  follow  that  the  doing  of  the 
business  under  the  prohibited  conditions  is 
in  itself  unlawful.  When  the  doing  of  the 
act  is  made  unlawful,  tliere  is  no  reason 
why  the  statute  should  also  declare  that 
contracts  made  in  violation  of  it  should 
also  be  unlawful.  When  the  law  prohibits 
a  thing,  it  is  unlawful  to  do  it,  and  the 
courts  should  not  lend  tlieir  aid  to  the  en- 
forcement of  prohibited  contracts.  Courts 
are  established  to  afford  remedies  to  liti- 
gants who  seek  relief  growing  out  of  lawful 
transactions,  and  not  to  aid  those  who 
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would  invoke  their  aasistance  to  enforce 
contracts  made  in  violation  of  law.  Their 
ehief  purpose  is  to  secure  the  observance 
of  laws  enacted  for  the  safety  and  protec- 
tion of  life  and  property  and  the  general 
welt-being  of  the  people,  and  it  would  U 
a  startling  departure  from  this  purpose  if 
they  should  also  give  relief  to  parties  wbo 
were  seeking  to  enforce  contracts  made  in 
violation  of  law.  Such  a  course  of  proced- 
ure would  be  a  perversion  of  justice,  and 
convert  the  courts  into  instruments  to  aid 
lawbreakers,  in  place  of  punishing  them. 
It  is  also  argued  that  it  would  be  a  litrd- 
jhip  on  this  corporation  to  lose  the  value 
of  its  woric,  but  this  furnishes  no  reason 
'hy  it  should  obtain  relief,  as  there  in 
scarcely  a  penal  statute  the  enforcement  of 
which  does  not  irapoee  severe  burdens;  and, 
if  the  severity  of  the  punishment  should 
be  treated  as  a  reason  for  disregarding  the 
statute,  many  tieneficial  laws  would  gu 
unenforced. 

Our  attention  has  been  called  by  eoansel 
for  appellant  to  authorities  from  otlier 
itateg,  holding  fhat  the  courts  will  not  deny 
relief  in  cases  of  this  c'harecter,  but  will 
leave  the  offending  corporations  to  be  pun- 
ished under  the  penalty  feature  of  the  stat- 
ute^ That  there  is  much  diversity  of  opin- 
I  on  the  subject  under  consideration  to 
found  in  the  decisions  of  the  courts  of 
other  states  cannot  be  doubted  by  any  per- 
son who  has  examined  the  cases,  but  we 
think  the  weight  of  authority  supports  the 
principle  that  when  a  statute  expressly 
declares  that  it  shall  be  unlawful  to  do 
business  until  its  requirements  have  been 
iplied  with,  a  contract  made  in  contra- 
tion  of  the  statute  will  not  be  enforced 
by  the  courts.  Buckley  v.  Humason,  SO 
Minn.  195,  18  L.R.A.  423,  30  Am.  St.  Rep. 
037,  52  N.  W.  385;  McConnell  T.  Kitchens, 
20  S.  0.  430,  47  Am.  Rep.  845;  Johnson  v. 
Hulinga,  103  Pa.  498,  49  Am.  Rep.  J31; 
Henni  v.  Fidelity  Bldg.  &  L.  Co.  61  Neb. 
744,  87  Am.  St.  Rep.  619,  86  N.  W.  47B; 
Tri-Btate  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.  192  Mo.  404,  4 
L.It.A.(N.S.)  688,  11  Am.  St.  Rep.  611, 
90  S.  W.  1020,  4  Ann.  Caa.  808:  Randall  v. 
I'uell,  89  Me.  443,  3S  L.R.A.  143,  36  Atl. 
(110;  Cincinnati  Mut.  Health  Assur.  Co.  v. 
nthal,  65  III.  S.'i,  8  Am.  Rep.  026;  2 
Chitty,  Contr.  p.  1005;  ]  Page,  Contr.  §  332. 
re  a  statute  is  purely  for  revenue  pur- 
9,  and  contains  no  prohibition  against 
the  making  of  contracts,  and  docs  not  de- 
clare that  contracts  made  without  obtaining 
Die  license  shall  be  unlawful,  the  rule  gen- 
;ral1y  prevailing  ia  that  a  contract  mads 
without  obtaining  the  license  is  not  void. 
".irly  v.  Wappoo  Mills,  44  8.  C.  227,  89 
L.R.A.  215,  22  S.  E.  108;  Vermont  Loa«  * 
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T.  Co.  V.  HoSmsD,  B  Idibo,  376,  37  L.B.A. 
«0B,  96  Am.  St.  Rep.  1S6,  49  Pac.  314.  But, 
SB  this  BtatuU  wki  not  enacted  iar  revenue 
purposes,  our  conclusion  is  tliat  the  prohi- 
bition against  the  corporation  doing  busi- 
ness in  this  state  also  prohibits  the  enforoe- 
ment  of  Dontracts  made  by  it. 

Wherefore    the    judgment    ot    the    lower 
«oiirt  is  affirmed. 

Miller,  J.,  not  sitting. 


MINNESOTA   BUPBEME   COrRT. 

STATE  OF  MINNESOTA,   RespL, 

OLE  HANSON,  Appt. 

{—  Minn.  — ,  136  N.  W.  412.) 

I^Tldence  ^  enfflclency  —  colorlnc  ol«a- 

margAria. 

1.  De'fendant  was  convicted  of  selling 
-oleoma rgnrin  made  in  imitation  of  butter 
of  a  shade  or  tint  of  yellow,  under  chapter 
183,  Laws  of  1911.     It  is  held; 

Evidence  was  sufficient  to  jostif^  the 
jur;  in  finding  that  the  oleomargann  sold 
was  by  intentional  selection  of  ingredients, 
tboiiph  without  artificial  coloring,  purpose- 
ly made  of  a  shade  or  tint  ot  yellow. 
Oleomarearln   —  atatntory   prolilbltlon 

—  coustrnctlon. 

2.  Chapter  ]B3,  Laws  1911,  construed, 
and  held  to  prohibit  the  manufacture  or 
sale  of  olt^ontargarin  purposely  made  of  a 
shade  or  tint  of  yellow,  though  no  artificial 
coloring  matter  is  used,  and  that  the  words 
"butter  of  a  shade  or  tint  of  yellow"  mean 
not  only  "yellow  butter,"  but  all  butt«r 
which  has  any  shade  or  tint  of  yellow. 
Same  —  constltatlonallty. 

3.  As  BO  construed,  9  1  of  the  act  is  nn- 
conetitutional,  in  so  far  as  it  prohibitB  the 
manufacture  or  sale  of  oleomargarin  of  a 
■hade  or  tint  of  yellow;  BUch  shade  or  tint 
being  produced  by  natural  and  easential  in- 
grediente  which  are  not  deleterioiu  or  in- 
jurious to  health. 

{Holt  and  Philip  E.  Brown,  JJ.,  dissent.) 
(May  31,  1S12.) 
Headnotes  by  Buhit,  J. 


Note.  —  For  spplicaliiltty  of  oleomar- 
garin statutes  where  resemblance  to  butter 
results  from  choice  of  ingredients,  and  not 
from  the  introduction  of  coloring  matter, 
spp  lote  to  State  v.  Meyer,  14  L.R.A.(N.S.) 
1062. 

As  to  ignorance  that  article  furnished  as 
butter   is   oleomargarin   as    a,   defense,    see 
note  to  8Ut«  t.  Welch,  32  L.B.A.(N.S.) 
74fl. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Blue  Earth 
County  convicting  him  of  illegally  selling 
oleomargarin,  and  from  an  order  denying 
his  motion  for  a  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Veeder,  with  Messrs.  Frank 
B.  Kellogg,  C.  A.  Severance,  and  Robert 
G.  Olds,  for  appellant: 

As  a  matter  ot  construction,  the  colora,- 
tion  and  ingredients  referred  to  are  arti- 
flcial  and  extraneous  ones;  and  so  long  as 
the  product  is  made  from  "wholesome,  nec- 
essary, and  recogni/ed  ingredients,"  it  may 
be  Hold,  even  though  it  resembles  butter, 
and  even  though  the  manufacturer  might, 
by  selecting  his  ingredients,  make  the  prod- 
uct a   lighter   color. 

State  V.  Hammond  Packing  Co.  105  Minn. 
359,  117  N.  W.  608;  Bennett  v.  Carr,  134 
Mich.  243,  96  N.  W.  26;  State,  Ammou, 
Prosecutor,  v.  Newton,  60  N.  J.  L,  643,  14 
At).  610;  McCanu  v.  Com.  19B  Pa.  609,  48 
AU.  470. 

Oleomargarin  is  a  wholesome  food  prod- 
uct, and  its  manufacture  and  sale  cannot  be 
prohibited. 

People  V.  Marx,  B9  N.  T.  377,  82  Am. 
Bep.  34,  2  N.  E.  29;  People  v.  Arensberg, 
106  N.  Y.  123,  69  Am.  Rep.  483,  11  N.  E. 
277;  People  v.  Meyer,  89  App.  Div.  186,  86 
N.  ¥.  Supp.  834;  People  ex  rel.  MeAuley  t. 
Wahle,  124  App.  Div.  762,  109  N.  Y.  Supp. 
629 ;  People  v.  Biesecker,  169  N.  Y.  63,  57 
L.R.A.  178,  88  Am.  St.  Rep.  G34,  61  N.  E. 
990;  People  v.  Guiton,  73  Misc.  408,  133 
N.  Y.  Supp.  353. 

A  statute  prohibiting  the  manufacture 
or  sale  of  ■  wholesome  article  of  food  can- 
not be  upheld. 

State  V.  Hanson,  84  Minn.  42,  B4  L.R.A. 
468,  86  N.  W.  788;  SUte  v.  Tetu,  98  Minn. 
351,  107  N.  W.  963,  108  N.  W.  470;  State 
V.  Crescent  Creamery  Go.  83  Minn.  284,  64 
L.R.A.  466,  86  Am.  St.  Rep.  464,  86  N.  W. 
107;  Collins  v.  New  Hampshire,  171  U.  8. 
30,  43  L.  ed.  60,  18  Sup.  Ct.  Bep.  768. 

Messrs.  Lyndon  A.  Smith,  Attorney 
General,  Alexander  L.  Janes,  Assistant 
Attorney  General,  and  John  W.  Schmltt, 
for  the  State: 

The  state  proved  an  intentional  imita- 
tion of  butter  of  a  shade  or  tint  of  yellow, 
and  this  warranted  conviction. 

Meyer  v.  State,  134  Wis.  166,  14  L.R.A. 
(N.S.)   106L  114  N.  W.  60L 

Bunn,  J.,  delivered  the  opinion  of  the 

Defendant  was  convicted  of  selling  oleo- 
margarin made  in  imitation  of  butter  ot  a 
shade  or  tint  of  yellow,  in  violation  ot  the 
provisions  of   chapter   183,   Laws   of   lOlL 
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He  appealed  from  in  order  denjing  hli 
motion  for  ft  new  triftl. 

The  question!  here  are  (1)  sa  to  the  suf- 
ficiency of  the  evidence  to  euBtsin  s  deci- 
sion that  there  was  an  intent  to  make  oieo- 
margarin  of  s  shade  or  tint  of  yellow,  (2) 
u  to  the  proper  conetruction  of  the  law, 
and  (3)  a*  to  ite  constitutionality  when  so 
construed.  The  material  provisions  of  the 
law  in  question  are  as  follows: 

The  title  is:  "An  Act  to  Regulate  the 
Manufacture  and  Sate  of  Oleomargarin 
and  to  Prescribe  Penalties  and  Funisli- 
ments  for  the  Violation  of  the  Provisions 
of  this  Act." 

Section  1  provides,  in  substance,  that  no 
person,  firm,  or  corporation  shall  manufac- 
ture or  sell  oleomargarin  which  shall  be  in 
imitation  of  butter  of  any  shade  or  tint  of 
yellow,  unless  such  oleomargarin  shall  be 
made  and  kept  free  from  all  coloration  or 
ingredients  causing  it  to  look  like  butter  of 
any  shade  or  tint  of  yellow,  nor  unless  the 
same  shall  be  kept  and  preeented  in  a  sep- 
arate and  distinct  form,  and  in  such  man- 
ner as  will  advise  the  purchaser  and  con- 
sumer of  its  real  character. 

Section  2  makes  it  unlawful  to  sell  or 
offer  for  sale  oleomargarin  which  is  not 
conspicuously  labeled  ae  such  on  each  tub, 
,  package,  or  parcel  thereof,  and  requires  the 
wrapping  in  which  it  is  sold  to  purchasers 
to  be  plainly  stamped  with  the  word  "oleo- 
margarin." Doacriptive  matter  on  the  label 
is  required  to  be  free  from  misleading  infor- 
mation, or  any  matter  that  would  indicate 
that  the  product  was  butter.  At  the  end  of 
this  section  is  this  proviso:  "Provided  that 
nothing  in  this  section  shall  be  construed 
to  prohibit  the  manufacture  or  sale  of  oleo- 
margarin in  a  separate  and  distinct  form, 
and  in  such  manner  as  will  Advise  the  pur- 
chaser and  consumer  of  its  real  character, 
when  free  from  coloration  or  ingredients 
tliat  cause  it  to  look  like  or  resemble  butter 
of  any  shade  or  tint  of  yellow," 

Section  3  makes  it  unlawful  for  the  pro- 
prietor of  any  hotel,  dining  room,  caf#,  bak- 
ery, boat,  lumber,  mining,  or  railroad  camp, 
boarding  house,  or  hospital,  where  guests, 
boarders,  or  patients  are  served  with  food, 
to  serve  oleomargarin  as  or  for  butter,  or 
OS  a  substitute  for  butter,  unless  the  bill  of 
fare,  if  there  be  one,  or  a  p1ai;ard  conspicu- 
ously posted,  if  there  be  no  bill  of  fare,  shall 
announce   "Oleomargarin   used   in   place   of 

There  is  no  claim  by  the  state  that  the 
oleomargarin  sold  by  defendant  wss  arti- 
ficially colored  by  the  addition  of  any  dye 
or  coloring  matter.  The  sole  charge  is  that 
the  essential  ingredients  were  so  selected 
and  mixed  as  to  produce  an  article  that 
resembled  or  imitated  butter  of  a  shade  or  | 
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tint  of  yellow.  It  is  not  denied  tJiat  tlie 
article  sold  possessed  this  shade  or  tint  of 
yellow,  and  in  that  respect,  oa  well  as 
others,  reaembled  butter.  That  the  maker 
intended  to  produce  this  result,  and  delib- 
erately endeavored  to  make  an  article  that 
would  look  like  butter  of  a  yellow  shade  or 
tint,  is,  we  think,  established  by  the  evi- 
dence. But  it  is  freely  admitted  that  this 
color  is  the  result  of  judicious  selection 
and  combination  of  fats,  oils,  and  other 
necessary  ingredients;  that  no  coloring  mat- 
ter is  used;  and  that  the  result  is  a  thor- 
oughly healthful  product  that  resembles 
yellow  butter  in  appearance  and  texture, 
tastes  like  butter,  and  sells  at  a  lower  price. 
That  it  was  possible  for  the  manufacturer, 
the  real  defendant  here,  to  make  oleomar- 
garin that  was  equally  wholesome  and  pal- 
atable, but  of  a  shade  or  tint  of  yellow 
that  was  much  lighter  than  the  article  on 
the  sale  of  which  the  conviction  was  based^ 
is  clear,  because  oleomargarin  of  such  light- 
er shade  or  tint  was  also  manufactured  and 
sold.  But  it  is  fully  established  and  con- 
ceded that  it  is  impossible  to  make  oleo- 
margarin that  is  pure  white,  or  tliat  does 
not  have  a  slight  yellow  shade  or  tint.  And 
such  light  tinted  article  does  imitate  or  re- 
semble light .  tinted  butter  in  the  same 
sense  and  to  the  same  extent  that  the  deep- 
er tinted  article  imitates  or  resembles  but- 
ter of  a  deeper  yellow.  In  short,  the  manu- 
facturer can  produce  oleomargarin  of  sev- 
eral shades  or  tints  of  yellow,  all  of  which 
imitate  butter  of  like  shades  or  tints.  The 
article  that  defendant  was  convicted  of  sell- 
ing was  intentionally  made  of  a  deeper 
yellow.  The  motive  is  plain;  the  consumer 
will  not  buy  the  lighter  colored  article. 
The  sales  of  this  are  but  10  per  cent  of  the 
sales  of  the  yellow  article,  while  the  price 
is  the  same.  There  can  be,  however,  no 
intent  to  deceive  the  purchaser  or  con- 
sumer, as  the  provisions  of  the  law  con- 
cerning labels  on  packages  and  wrappers 
are  fully  complied  with.  It  is  utterly  im- 
possible for  the  purchaser  to  be  deceived. 

J,  The  first  of  the  questions  involved  on 
this  appeal  we  answer  in  the  affirmative. 
That  is,  as  we  have  above  pointed  out,  the 
evidence  was  sufficient  to  justify  the  jury  in 
finding  that  the  oleomargarin  in  question 
was  purposely  made  of  a  shade  or  tint  of 
yellow. 

2.  We  are  asked  to  construe  the  law  a* 
only  prohibiting  the  use  of  artificial  color- 
ing matter,  and  not  the  coloration  that 
cornea  from  the  ingredients  themselves,  se- 
lected with  reference  to  producing  a  yellow 
color.  It  is  insisted  by  defendant  that  this 
was  the  conetruction  given  to  the  1D05  law 
(Rev.  Laws  IB05,  §3  1753-1756)  in  SUte  v. 
Hammond  Packing  Co.  105  Minn.  3SB,  117 
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N.  W.  806,  and  tli&t  the  prewnt  Uw  is  not 
U>  be  diBtingniihed  irom  the  1906  law. 
While  it  eeems  clear  that  on  th«  question  of 
an  intention  to  produce  oleomargarin  of  a 
yellow  color  by  Helection  ot  the  natural  in- 
gredients, the  evidence  in  the  Hammond 
Case  waa  sufEcient  for  the  same  reaBons 
that  the  evidence  in  this  case  is  sufficient 
to  show  such  intention,  yet  the  opinion  it- 
self does  not  state,  that  intentional  colora- 
tion by  artificial  means  was  essential  to  a 
conviction.  The  decision  apparently  holds 
merely  that  there  was  no  evidence  of  an 
intent  to  imitate  yellow  butter;  hut  the 
stipulated  facta  in  the  case,  tbe  reasoning 
of  the  opinion,  and  the  anttiorities  relied 
on,  give  ground  for  defendant's  eonfldent 
claim  that  it  was  held  that  the  1B06  law 
prohibited  only  coloration  by  artificial 
nwans.  But  whether  this  be  correct  or  not, 
we  think  the  present  law  cannot  be  so 
construed.  Language  in  the  1900  law  which 
gave  color  to  the  construction  contended 
tar  was  changed  in  the  present  law,  probab- 
ly to  prevent  this  construction.  The  words 
"made  or  colored  to  imitate  yellow  butler^' 
were  changed  to  "shall  be  in  imitation  of 
butter  of  a  shade  or  tint  of  yellow."  Where 
the  1906  law  permits  the  sale  of  oleomar- 
garin,  "if  not  in  semblance  of  yellow  but- 
ter, and  if  free  from  prohibited  ingredi- 
ents," the  present  law  forbids  its  sale 
"with  or  without  coloring  matter,  unless 
made  and  kept  free  from  all  coloration  or 
ingredients  causing  it  to  look  like  butter 
of  any  shade  or  tint  of  yellow."  We  would 
be  willing  to  adopt  any  construction  to 
which  the  language  used  is  fairly  suscep- 
tible, in  order  to  uphold  the  law;  but  we 
feel  that  the  intent  of  the  legiBlature  is 
clearly  manifest  that  oleomargarin  sliall 
be  kept  out  of  the  field  of  yellow  of  the 
various  shades  and  tints  now  occupied  by 
butter,  and  this  whether  the  yellow  shade 
is  produced  by  extraneous  coloring  matter 
or  by  intentional  selection  of  the  natural 
ingredientB. 

We  cannot,  however,  agree  with  the 
state's  contention  that  "butter  of  any  shade 
or  tint  of  yellow"  means  simply  "of  the 
color  ot  yellow  butter."  The  words  "any 
shade  or  tint  of  yellow"  are  used  three 
times  in  the  law;  and  it  was  so  clearly  the 
intention  to  make  a  distinction  between 
"yellow  butter"  and  butter  of  a  "shade  or 
tint  of  yellow,"  that  we  are  unable  to  say 
that  the  words  are  to  be  given  do  meaning. 
The  state  advances  the  ingenious  argument 
that  the  law  was  intended  to  prohibit  only 
oleomargarin  that  was  in  imitation  of  but- 
ter of  those  shades  of  yellow  usually  found 
in  yellow  butter,  and  not  to  forbid  its  man- 
ufacture so  as  to  resemble  butter  of  the 
shades  of  yellow  more  closely  approaching 
40  L.It.A.(X.S.) 


the  white.  This  ia  a  difBcult  position  to- 
sustain.  Butter  varies  in  color  from  the- 
golden  color  of  June  butter  to  the  light- 
colored  butter  of  winter,  and  to  the  nearly 
white  butter  often  sold.  There  is  nearly,  if 
not  quite,  as  much  difference  in  the  shades 
or  tints  of  yellow  found  in  butter  as  there- 
is  in  the  shades  and  tintji  of  the  various 
samples  of  oleomargarin  received  ss  exhib- 
its in  this  case.  In  other  worda,  the  light- 
colored  oleomargarin  made  by  Swift  &.  Com- 
pany, the  manufacturers,  resembles  butter 
of  a  light  shade  or  tint  of  yellow,  while 
the  darker  product  resembles  butter  of  k 
dark  shade  or  tint  of  yellow.  We  are  not 
unmindful  that  the  intention  of  the  legis- 
lature to  prohibit,  under  the  guise  of  r^u-  ' 
lation.  should  not  be  presumed,  or  of  the 
fact  that  lawmakers  must  have  knoWn  that 
it  was  impossible  to  make  a  pure  while 
oleomargarin.  They  undoubtedly  knew 
this,  and  also  that  butter  is  of  all  shadeit 
of  yellow.  But  to  say  that  they  intended 
to  prohibit  the  sale  of  oleomargarin  whicb 
should  resemble  or  imitate  June  butter,  or 
butter  of  a  deep  yellow  color,  or  of  any  par- 
ticular shade  of  yellow,  is  to  disregard  en- 
tirely the  words  "of  any  shade  or  tint." 
We  construe  the  law,  therefore,  as  making 
criminal  the  sale  or  manufacture  of  oleo- 
margarin purposely  made  of  any  shade  or 
tint  of  yellow,  whether  the  tint  or  shade 
be  dark  yellow,  golden,  or  light  yellow. 
Even  as  so  construed,  9  1  of  the  law  might 
be  sustained  as  ■  valid  exercise  of  the 
police  power,  if  it  made  proof  of  an  intent 
to  deceive  or  defraud  the  purchaser  or  con- 
sumer, essential  to  a  conviction.  And  it 
would  be  immaterial  that  no  artificial  color- 
ing was  used,  or  that  the  product  was  en- 
tirely wholesome,  was  exactly  like  butter 
in  taste,  or  was  in  fact  butter.  The  pur- 
chaser is  entitled  to  know  what  be  is  buy- 
ing; and  any  law  enacted  to  prevent  fraud 
or  deceit,  and  having  any  fair  tendency  in 
that  direction,  would  be  valid. 

But  this  law  does  not  make  the  intent  to 
deceive  or  defraud  essential  to  a  conviction 
of  a  violation  of  g  1.  Intentionally  mak- 
ing oleomargarin  of  a  shade  or  tint  of  yel- 
low is  made  criminal,  without  proof  of  an 
intent  to  deceive.  Tliis  being  so,  the  law- 
cannot  be  sustained,  unless  there  is  a  rea- 
sonable probability  that  the  purchaser  or 
consumer  will  be  deceived  by  the  yellow 
shade  or  tint  into  buying  or  eating  oleo- 
margarin,  mistaking  it  for  butter.  Oleo^ 
margarin  should  be  sold  for  what  it  realty 
is.  Plumley  v.  Massachusetts, '  IGS  U.  8^ 
i61,  39  L.  ed.  223,  5  Inters.  »J«m.  Rep.  6BP„ 
16  Sup.  Ct.  Rep.  Ifi4.  The  power  of  the- 
legislature  to  regulate  its  manufacture  an4 
sale  rest^,  not  upon  the  right  to  legislatar 
in  the  interest  of  the  public  health,  but  m- 
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on  the  undoubted  right  to  eiutct  lam  to  pro- 
tect the  public  agsiiuit  fraud  and  deception, 
to  BUpprees  false  pretenses,  and  promote 
fair  dealing  in  an  article  of  food.  But  we 
are  quite  unable  to  perceive  how  tliere  is 
uny  but  a  remote  possibilitj  of  deceiving 
tlie  purcliaser  oi  consumer  bj  making  oleo- 
margarin  imitate  butter  in  color,  whether 
it  be  a  conscious  or  accidental  imitation. 
The  intent  to  make  oleomargarin  of  a 
shade  or  tint  of  yellow  by  the  selection  of 
ingredients  is  no  evidence  of  an  intent  to 
deceive  either  purchaser  or  consumer.  Oleo- 
margarin  is  made  to  resemble  butter  of  a 
yellow  color,  not  to  deceive  anybody,  but 
because  the  public  buys  the  substitute  if  it 
liaa  the  yellow  shade,  but  refuses  to  buy  it 
if  it  has  a  light  shade.  The  intent  is  not 
to  deceive  the  public,  but  to  make  an  article 
which  will  find  a  market.  It  seems  clear, 
not  only  that  there  was  no  intent  to  de- 
fraud or  deceive,  but  that  the  color  of  the 
product  has,  in  view  of  the  stringent  provi- 
sions of  the  law  that  clearly  tend  to  pre- 
vent deception,  no  fair  tendency  to  make 
either  purchaser  or  con.'iumer  mistake  oleo- 
margarin  for  butter.  The  provisions  of  the 
law  relating  to  placurds  upon  the  tuba  or 
packages  in  which  it  is  exposed  for  sale  or 
sold,  to  the  wrappers  stamped  with  the 
word  "oleomargarin,"  in  which  the  retail 
dealer  is  required  to  deliver  it  to  the  pur- 
chaser, the  provistons  forbidding  misleading 
statements  on  labels,  and  those  requiring 
the  proprietors  of  hotels,  restaurants,  board- 
ing houap.i,  and  other  eating  places  to  print 
on  their  bills  of  fare,  or  upon  large  plac- 
ards, that  oleomargarin  is  used  in  place 
of  butt«r,  are  well  designed  to  protect  both 
the  purchaser  and  the  consumer  from  buy- 
ing or  spreading  on  bis  bread  the  butter 
substitute,  if  he  does  not  wish  to  do  so. 
It  adds  nothing  to  this  protection  of  the 
fiurchaser  or  consumer  to  have  the  article 
•colored  white,  red,  or  blue.  It  may  be  sug- 
■gcsted  that  the  guests  of  a  private  house- 
Ikeeper  have  not  this  protection,  or  that 
store,  hotel,  or  restaurant  proprietors  may 
not  obey  the  law  aa  to  placards,  or  that  a 
purchaser  who  cannot  read  may  be  de- 
ceived. But,  granting  that  there  may  be  a 
few  instances  where,  by  mistake,  the  con- 
Bumer  may  take  into  his  system  oleomar- 
.  garin  when  he  thinks  he  is  eating  butter, 
does  this  furnish  a  ground  upon  which  the 
legislature  can  prohibit  the  manufacture 
and  sale  of  a  perfectly  wholesome  and 
healthful  article  of  food?  On  the  record 
before  us,  such  a  deception  would  be  wholly 
without  damage.  In  its  last  analysis,  it  is 
a  mere  matter  of  sentiment. 

Let  us  look  for  a  moment  on  the  other 
side:  The  high  price  of  butter  is  notorious. 
The  poor  man  must  often  go  without,  or 
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buy  the  inferior  gradea,  vliile  people  ol 
moderate  means  find  good  butter  a  luxury 
tbey  can  ill  afford.  There  is  a  large  and 
growing  demand  for  a  butter  substitute 
that  will  taste  and  look  like  butter,  and 
that  can  be  purchased  at  a  less  price.  Ap- 
parently, judging  from  the  fact  that  salea 
of  the  light-colored  oleomargarin  are  but 
10  per  cent  of  the  sales  of  the  darker  yel- 
low, the  people  want  their  butter  substitute 
to  resemble  butter  in  color,  aa  well  aa  id 
texture  and  taste.  The  l^islature  says  to 
them  by  this  act:  "You  cannot  have  what 
you  want;  you  must  either  buy  butter  made 
from  cream,  or  you  must  buy  oleomargarin 
that  is  white."  Unless  the  prejudice  of  tlie 
people  against  the  white  color  is  removed, 
this  is  a  command  that  they  buy  butter, 
and  pay  higher  prices.  It  is  impossible  to 
appreciate  why  the  public  should  not  have 
a  free  choice,  why  butter  should  not  be 
sold  on  its  merita  to  those  who  want  it.  and 
why  those  who  want  oleomargarin  of  a 
yellow  shade  should  not  be  permitted  to 
have  it.  A  law  that  tends  to  secure  this  re- 
sult, and  to  enable  the  public  to  buy 
whichever  article  it  wants,  without  danger 
of  being  deceived  as  to  what  it  buys,  is 
commendable.  But  a  law  that  destroys 
competition  between  two  products  of  equal 
merit,  that  precludes  the  public  from  pur- 
chasing what  it  wants,  is  surely  meretri- 
cious, unless  there  is  some  question  of  pub- 
lic health  or  some  danger  of  fraud  or  de- 
ception that  makei  such  a  law  beneficial. 
Clearly  no  question  of  public  health  is  in- 
volved; and  there  seems  no  danger  of  decep- 
tion that  at  all  compares  with  the  advan- 
tages that  come  to  the  people  by  having 
their  choice  between  the  more  expensive  but- 
ter and  the  cheaper  substitute. 

Butter  from  cream  may  be  made  and  aotd 
in  any  shade  or  tint  of  yellow.  Butter  is 
given  a  monopoly  of  tbe  entire  yellow 
field,  and  oleomargarin  must  keep  out. 
The  inevitable  results  will  be  maintaining 
or  increasing  the  price  of  butter,  and  strik- 
ing down  a  great  industry.  All  this  un- 
der the  power  that  the  legislature  has  to 
pass  laws  that  make  for  the  public  health, 
promote  tbe  public  welfare,  or  prevent 
fraud  and  deceit  in  the  sale  of  food  prod- 
ucts. But  there  are  limits  to  the  exercise 
of  tbe  police  power.  Where  the  legislature 
destroys  private  property  or  private  rights 
under  the  guise  of  promoting  the  public 
health  or  preventing  deception,  there  must 
be  some  basis  for  the  decision  that  the 
public  health  will  be  benefited  or  deception 
prevented.  This  is  a  question  upon  wbicb 
the  decision  of  the  legislature  is  Bnal,  ex- 
cept where  it  is  clear  that  no  basis  existed, 
when  it  becomes  the  right  and  duty  of  the 
court  to  interfere.     We  are  unable  to  «•- 
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rape  the  eonclneion  that  the  Iftw  in  question 
Dot  only  (erioualf  injures,  instead  ol  bens- 
fits,  the  public,  but  deprives  the  manufac- 
turer of  his  property  without  due  prooee*  of 
law,  and  without  a  sufficient  basil  upon 
which  the  act  can  be  upheld  as  a  ralid  ez- 
«rciBe  of  the  police  power.  That  this  makes 
the  law,  in  so  far  aa  it  prohihita  the  mam 
facture  or  sale  of  oleomargarin  made  of 
shade  or  tint  of  yellow,  repugnant  to  both 
national  and  state  Conatitutions,  is  a  con- 
clusion that  follows  inevitably.  The  deci- 
sion in  the  Hammond  Packing  Co.  Com  di- 
rectly recognizes  this,  and  practically  holds 
that  the  law  involved  in  that  case  would  be 
unconstitutional  if  construed  as  we  have 
felt  obliged  to  construe  the  law  involved 
here.  It  is  in  fact  conceded  that  the  legis- 
lature bad  no  right  to  prohibit  the  manu- 
facture of  oleomargarin.  It  being  a  whole- 
^me  article  of  food,  a  statute  prohibiting 
its  manufacture  or  sale  cannot  be  upheld.. 
.State  T.  Hammond  Packing  Co.  106  Minn. 
3S9,  117  N.  W.  606;  SUte  v.  Hanson,  84 
Minn.  42,  64  L.ILA.  468,  SB  N.  W.  76B. 

Decisions  rendered  when  it  was  not  estab- 
lished that  oleomargarin  contained  no  in- 
gredienta  injarious  to  health  are  clearly  not 
in  point.  Butler  t.  Cbambera,  36  Minn.  89, 
1  Am.  St.  Bep.  638,  30  N.  W.  SOS,  was  de- 
cided on  the  theory  that  it  was  a  deleteri- 
ous Bubstance.  The  law  of  1891,  requiring 
all  oleomargarin  to  be  colored  bright  pink, 
was  sustained  in  State  ex  rel.  Weideman  v. 
Horgan,  6S  Uinn.  183,  56  N.  W.  688,  upon 
the  theory  that  the  laws  prohibiting  entirety 
the  manufacture  and  sale  of  oleomargarin 
were  valid,  aa  bad  been  held  in  Butler  v. 
Chambers,  supra,  and  in  Powell  v.  Pennsyl- 
vania, 127  U.  S.  6TB,  32  L.  ed.  253,  8  Sup. 
Ct  Bep.  992,  126T.  But  when  it  was  proved 
that  oleomargarin  contained  no  subitance 
injurious  to  health,  it  was  held  in  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  43  L. 
ed.  49,  18  Sup.  Ct.  Bep.  767,  that  it  was  a 
lawful  article  of  interstate  commerce,  and 
in  Collins  v.  New  Hampshire,  171  U.  S.  30, 
43  L.  ed.  60,  IS  Sup.  Ct.  Bep.  768,  that  a 
state  statute  prohibiting  the  sale  of  oleo- 
margarin ai  a  substitute  for  butter,  nn- 
lau  it  was  of  a  pink  color,  was  invalid  as 
being  in  necessary  effect  prohibitory.  Since 
these  decisions,  there  has  been  no  case  de- 
nying the  right  of  oleomargarin  to  be 
classed  as  a  wholesome  food  product,  or 
upholding  any  prohibitory  law.  The  fol- 
lowing language  from  the  opinion  of  Jus- 
tice Peckham  in  the  Collins  Case  is  perti- 
nent here:  "To  color  the  substance  as 
provided  for  in  the  statute  naturally  eitcites 
a  prejudice  and  strengthens  a  repugnance 
up  to  the  point  of  a  positive  and  absolute 
refusal  to  purchase  the  article  at  any  price. 
The  direct  and  necessary  result  of  a  statute 
40  LJLA.(N.S.) 


must  be  taken  into  consideration  when  de- 
ciding as  to  its  validity,  even  if  that  result 
is  not,  in  so  many  words,  either  enacted  or 
distinctly  provided  tor.  In  whatever  lan- 
guage a  statute  may  be  framed,  its  purpose 
must  be  determined  by  its  natural  and 
reasonable  effect,  .  .  .  Although,  under 
the  wording  of  this  statute,  the  importer  i» 
permitted  to  sell  oleomargarin  freely  and  to 
any  extent,  provided  he  colors  it  pink,  yet 
the  permission  to  sell,  when  accompanied 
by  the  imposition  of  a  condition  which,  if 
complied  with,  will  effectually  prevent  any 
sale,  amounts  in  law  to  a  prohibition." 
There  can  be  no  sound  distinction  between  « 
statute  requiring  oleomargarin  U>  be  pink, 
blue,  red,  or  black,  and  one  forbidding  it  to 
have  the  natural  color  given  by  its  in- 
gredients. Id  effect,  this  law  says  that  ole- 
omargarin must  be  white;  for  it  is  absurd 
to  suppose  that  there  would  be  any  market 
whatever  for  a  blue  or  pink  product.  But 
the  evidence  clearly  shows,  as  we  have  be- 
fore said,  that  the  sales  of  the  light-shaded 
oleomargarin  are  but  10  per  cent,  as  s^ainst 
90  per  cent  for  the  darker  shade,  and  then 
the  light-shaded  article  is  not  white,  bat  ba> 
a  "shade  or  tint  of  yellow,"  Considering 
that  the  direct  and  necessary  result  of  the 
statute  is  to  prohibit  at  least  90  per  cent 
of  the  manufacture  and  sale  of  a  wholesome 
article  of  food,  it  cannot  save  the  law  that 
it  woi  enacted  under  the  pretense  of  regu- 
lation. State  ez  ret.  Simpson  v.  Sperry  ft 
H.  Co.  110  Minn.  378,  SO  L.B.A.(NJ5.]  066, 
128  N.  W.  120. 

The  statutes  construed  in  Wisconsin  and 
Iowa  prohibit  the  manufacture  and  sale  of 
oleomargarin  mads  to  imitate  "yellow  but- 
ter." The  court,  in  its  opinion  in  the  Wis- 
consin COM,  intimates  strongly,  if  it  doe» 
not  distinctly  hold,  tiiat,  had  the  law  pro- 
hibited oleomargarin  in  imitation  of  butter 
of  any  shade  or  tint  of  jellow,  it  could  not 
be  sustained.  One  of  the  gronds  for  re- 
versing the  conviction  in  that  cose  was  the 
instruction  of  the  trial  court  that  "yellow 
butter"  meant  butter  of  any  shade  of  yellow. 
Justice  Timlin  says,  in  speaking  of  the  in- 
struction: "It  laid  down  a  rule  which,  if 
followed  by  this  court,  would  go  far  to  con- 
vict the  lawmakers  of  having,  under  pre- 
tense of  making  a  police  regulation  to  pT». 
vent  fraud,  enacted  a  law  to  exclude  all 
competition  of  oleomargarin  with  all  fcinda 
of  butter."  Meyer  v.  State,  134  Wis.  166, 
14  L'.R_A.(N.S.)  1061,  114  N.  W.  501.  Th» 
validity  of  the  Wisconsin  statute  was  not 
directly  passed  upon;  the  case  involving 
its  construction  rather  than  its  constitu- 
tionality. The  Iowa  case  (State  v.  Ar- 
mour Packing  Co.  124  Iowa,  323,  100  N. 
W.  69,  2  Ann.  Cos.  448)  holds  the  sUtute 
of  that  state  constitutional ;   but  the  fore* 
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of  the  deciBian  la  weakened  bj  tbe  assump- 
tion that  statutes  absolutely  prohibiting 
the  Bale  of  oleomargariu  are  conBtitutional, 
and  by  the  fact  that  the  law  only  pro- 
hibited oleomargarin  made  in  semblance  of 
yellow  butter,  and  that  no  claim  was  made 
that  it  could  not  be  manufaetured  without 
having  "thii  yellow  hue." 

Our  conclusion  is  that,  if  construed  as  we 
think  it  must  be,  g  1  of  the  law  in  question 
is  iuTalld,  because  it  amounts  to  a  prohibi- 
tion of  the  manufacture  and  sale  of  a  whole- 
some article  of  food.  This  decision  in  no 
way  affects  the  other  provisions  of  tbe  act, 
but  is  only  that  oleomargarin  may  be  man- 
ufactured and  sold,  though  it  be  of  a  shade 
or  tint  of  yellow,  providing  such  shade  or 
tint  is  produced  by  natural  and  essential 
ingredients  which  are  not  deleterious  or  in- 
jurious to  health. 

Order  reversed,  and  new  trial  granted. 

i    Holt,  J.,  dissenting: 

I  do  not  profess  to  have  greater  reluc- 
tance to  declare  a  law  invalid  than  any  of 

my  associates.  But  I  cannot  agree  to  the 
•conclusion  arrived  at,  and  believe  that  the 
•ection  of  the  law  in  question  should  be 
lield  valid,  and  so  interpreted  as  to  give 
«flect  to  the  intention  of  tlie  legislature. 
Holding  that  view,  it  seems  to  me  the  con' 
viction  was  right. 

The  trial  court  instructed  tlie  jury:  "If 
you  And  from  all  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  tliat  state's  Ex- 
hibit No.  1  [the  butter  sold]  was  made  in 
imitation  of  butter  of  a  shade  and  tint  of 
yellow,  and  you  further  find  from  the  evi- 
ence  in  the  case  that  the  said  shade  or  tint 
«f  yellow  was  produced  by  an  intentional 
combination  and  mixture  of  the  ingredients 
thereof,  made  tor  the  purpose  of  producing 
the  said  shade  and  tint  of  yellow,  so  that 
the  same  should  be  in  imitation  of  butter  of 
a  shade  or  tint  of  yellow,  and  the  manufac- 
turer thereof  could  hare  used  and  chosen 
the  ingredients  used  in  the  manufacture  of 
state's  Exhibit  Mo.  I,  so  that  the  same 
would  not  be  in  imitation  of  butter  of  any 
■hade  or  tint  of  yellow,  but  intentionally 
and  purposely  so  combined  and  mixed  the 
said  ingredients  for  tbe  purpose  of  produ- 
cing the  same  in  imitotion  of  butter  of  a 
flhade  or  tint  of  yellow,  tlien  your  verdict 
should  be  a  verdict  of  guilty.  .  .  .  Under 
the  law,  the  manufacturer  of  the  article 
-would  have  no  right  to  put  together  a 
■combination  of  ingredients  in  the  manufac- 
ture of  oleomargarin  for  the  purpose  of 
imitating  butter  of  a  shade  or  tint  of  yel- 
low, as  provided  under  the  law  which  I 
have  charged  you.  But  the  manufacturer 
has  a  right  to  combine  proper  ingredients 
for  the  manufacture  of  oleomaritarin  for 
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the  purpose  of  producing  the  same,  and  pro- 
ducing thereby  a  wholesome  and  palatable 
food;  and  it  in  such  production,  and  in 
such  commingling  of  the  constituents  necea- 
tary  thereto,  the  result  is  an  article  in  tbe 
imitation  of  butter,  as  provided  by  tbe  ' 
statute,  of  a  shade  or  tint  of  yellow,  it  a 
not  a  violation  of  such  law.  I  charge  you, 
gentlemen,  further,  that  there  is  no  law 
in  tbe  state  of  Minnesota  prohibiting  tbe 
manufacture  and  sale  of  oleoma^arin  as 
such,  and  placing  it  upon  tbe  market  as 
such.  The  law  that  is  against  it  ia,  as  I 
have  read  to  you,  that  it  shall  not  be  mode 
in  imitation  of  butter  of  any  shade  or  tint 
of  yellow;  and  I  charge  you  that  it  shall 
not  he  so  purposely  made  in  imitation  of 
butter  of  a  shade  or  tint  of  yellow." 

It  must  then  be  assumed,  upon  this 
charge,  that  the  jury  found  that  the  article 
sold  by  defendant  was  oleomargarin,  de- 
signedly made  by  the  collection  of  such  in- 
gredienta,  or  the  adoption  of  such  process 
of  extracting,  preparing,  or  combining 
them,  as  to  imitate  butter  of  a  yellow  shade 
or  tint.  The  evidence  amply  lustains  this 
finding  of  a  wilful  purpose  to  imitate  tbe 
yellow  color  of  butter  in  the  manufacture 
of  Exhibit  1.  It  was  admitted  that  Swift 
&  Company  was  the  manufacturer  of  this 
oleomargarin  at  South  St.  Paul,  Minnesota. 
Three  brands  of  its  oleomargarin  were  re- 
ceived in  evidence,  the  Premium,  the  Crown, 
and  the  Lilly.  Each  brand  consisted  of  two 
kinds,  the  white  and  the  yellow.  Exhibit  I 
is  the  yellow  Premium  brand.  These  brands 
sell  at  different  prices;  the  Premium  being 
tbe  highest  priced.  There  is  no  diiference 
in  the  price  t>etween  the  white  and  yellow 
kind  of  the  same  brands.  The  demand  for 
white  is  only  one  tenth  of  that  for  the 
yellow.  The  chief  eonstitutent  of  all  ap- 
pears to  be  oleo  oil,  extracted  from  the  fat 
of  beef.  Of  this,  about  60  per  cent  is  used 
in  the  white  kind  and  6  per  cent  more  in 
the  yellow,  except  in  the  yellow  of  the 
Premium  brand.  Another  ingredient  li  cot- 
ton seed  oil.  Of  this,  15  to  20  per  cent 
is  used  in  the  yellow  and  G  t«  10  per  cent 
in  the  white  oleomargarin.  In  the  yellow 
Premium,  butter  is  used  instead  of  the 
milk  and  cream  used  in  the  other  kind). 
It  also  appears  that  by  using  so^^alled  June 
butter  color  might  be  added;  also  by  select- 
ing the  fats  from  which  the  oleo  oi!  is 
extracted,  as  well  as  by  variation  in  tem- 
perature and  pressure  in  extracting  it. 
Bleached  cotton  seed  oil  may  be  obtained 
which  is  colorless,  and,  by  varying  the 
temperature  in  the  manufacture  of  cotton 
seed  oil,  the  yellow  color  may  be  con- 
trolled to  a  certain  extent.  The  difference 
in  the  demand  is  a  motive  for  the  attempt 
to  make  the  yellow  tbe  imitation  of  the 
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ordioary  butter  eolor.  Origin  Ally  oleo- 
nargarin  was  made  with  hardly  any  shade 
of  yellow,  unleHB  coloring  matter  was  added. 
Then  Congress  enacted  a  law  placinK  a 
higher  tax  on  -oleoma rgarin  where  artificial 
coloring  matter  was  used.  Thereupon  the 
ingenuity  of  tlie  manufacturer  was  directed 
to  BO  select,  make,  and  combine  the  necee- 
sary  ingredients  as  to  produce  the  desired 
butter  color  without  the  addition  of  any 
spec i Ac  substance  for  the  purpose  of  giving 
color  alone.  The  effort  waa  successful,  and 
legislation  against  the  use  of  colors  to  pro- 
duce the  ordinary  butter  yellow  failed  to 
protect  the  consumer  against  deception. 
Manifestly  the  act  in  question  waa  directed 
against  this  newlj  discovered  method  of 
manufacture,  whereby  the  desired  yellow 
butter  color  was  attained  without  tbe  use 
of  special  coloring  matter.  Tiie  claim  that 
it  is  more  expensive  to  use  milk  and  cream 
tliao  butter  to  give  the  butter  flavor  falls, 
when  it  is  observed  that  the  June  butter  is 
used    only    in    the    highest    priced    yellow 

That  the  legislature  has  the  right  to 
regulate  the  sate  of  a  food  product  made 
in  imitation  of,  and  as  a  substitute  for,  a 
ataple  article  of  well-known  origin  and 
food  value,  so  that  the  public  may  be  pro- 
tected from  deception,  is  so  well  settled 
that  authorities  need  not  be  cited.  The 
right  of  the  legielatorv  to  not  only  regulate, 
but  prohibit,  the  sale  of  oleoma rgarin  is 
held  in  Butler 'r.  Chambers,  38  Minn.  69, 
1  Am.  St.  Rep.  638,  30  N.  W.  308,  and  the 
cases  there  cited.  The  title  of  the  act 
(chapter  183,  Laws  IBll)  shows  the  pur- 
pose to  be  to  regulate  the  manufacture  and 
sale  of  oleomargariif,  not  to  prohibit;  and 
with  that  end  in  view  the  law  must  be 
interpreted.  Therefore  the  narrow,  literal 
construction  that,  if  the  product  contains 
any  tint  or  shade  of  yellow,  ite  sale  is 
prohibited,  must  be  rejected,  because 
oleomargarin  has  been  made,  or  is  being 
made,  absolutely  free  from  the  tint  of 
yellow.  Courts  ought  not  to  accuse  legis- 
lators of  an  attempt  to  prohibit  by  under- 
handed indirection,  wlien  they  openly  pro- 
fess to  regulate  only.  Therefore,  to  give 
meaning  and.  effect  to  the  manifest  inten- 
tion of  the  act,  the  phrase  "imitate  butter 
of  any  shade  or  tint  of  yellow"  must  be 
construed  aa  equivalent  to  "imitate  yellow 
butter."  In  ordinary  parlance,  butter  is 
called  white  or  yellow.  We  speak  of  winter 
butter  as  white,  and  with  "June  butter"  is 
understand  an  article  of  a  pronounced  yel- 
low color.  Although,  strictly  speaking, 
there  is  some  yellow  in  the  whitest  winter 
butter,  it  is  often  designated  aa  white.  It 
should  also  be  borne  in  mind  that  the 
manufacturers  of  oleomargarin  make  what 
-40  L.R.A.(N.S.f 


it  termed  "white,"  as  distinguished  from 
the  so-called  "yellow,"  kind  of  the  same 
brand.  With  knowledge  that  the  efforts  of 
the  manufacturers  to  imitate  the  yellow 
butter  in  the  product,  without  the  addition 
of  colors,  but  by  manipulating  the  process 
and  ingredients,  had  partially,  or  perhaps 
wholly,  succeeded,  the  inference  is  not 
xtrained  that  the  legislature  intended  to 
prohibit  the  sale  of  oleomargarin  bo  manu- 
Factured  that  a  yellow  butt^  color  was 
imparted  to  it  from  whatever  cause.  The 
ordinary  method  of  manufacture  from  the 
usual  ingrediento  seems  to  produce  the 
white  oleomargarin,  so  called.  This  product 
contains  the  same  ingredienta  as  the  yellow, 
is  as  easy  to  make,  and  has  the  same  taste 
and  food  value.  Either  dyes  must  be  used, 
or  else  the  manufacturer  must  resort  to 
intentional  selection,  manipulation,  and 
combination  of  the  ingredients  to  produce 
the  yellow  kind.  To  construe  the  law  to 
mean  that  tbe  oleomargarin  manufactured 
and  sold  must  not  imitate  yellow  butter, 
there  is  no  prohibition,  only  regulation. 
It  merely  requires  the  manufacturer  to 
abstain  from  taking  pains  to  make  the 
product  imitate  yellow  butter,  to  tbe  end 
that  the  consumer,  when  he  eato  a  sub- 
stance which  looks  like  ordinary  yellow 
butter,  knows  be  is  not  eating  oleomarga- 
rin. The  contention  may  be  made  that  this 
discriminates  against  ths  so-called  white 
butter  and  yellow  oleomargarin,  and  the 
consumer  of  the  product  that  is  light  or 
white  has  no  notice  of  what  he  eats  from 
that  color.  Grant  this  to  be  true,  it  is 
an  argument  that  should  appeal  to  the 
legislators,  but  ought  to  have  little  weight 
when  addressed  to  a  court  asking  that  a 
legislative  act  be  declared  of  no  effect  or 
meaning.  It  may  be  urged  that  the  purity, 
wholes omeness,  and  nutritive  value  of  oleo- 
mai'garin  is  not  surpassed  by  butter;  and 
hence  the  mere  sentiment  of  the  consumer 
ought  not  to  be  considered.  One  may,  with 
equal  force,  say  that  when  a  pound  of  oleo- 
margarin is  just  as  goad  in  every  respect 
as  a  pound  of  butter,  it  i*  utterly  imma- 
terial to  the  purchaser  which  he  geto.  But 
it  is  well  settled  that  laws  may  properly  be 
passed  to  protect  both  purchaser  and  con- 
sumer against  deception.  It  may  be  con- 
ceded that  the  manufacture  and  sale  of 
oleomargarin  should  be  restricted  only  in 
BO  far  OB  to  insure  ite  being  wholesome  and 
nouriBhing;  that  free  rein  should  be  given 
to  tbe  manufacturer  to  produce  an  imita- 
tion of  butter  that  is  perfect  as  to  all  its 
qualities,  including  that  which  appeals  to 
the  eye;  that  a  substitute  for  butter,  equal- 
ly good,  which  could  be  had  at  a  much 
cheaper  price,  would  be  a  blessing  to  the 
consumer  in  these  times  of  high  prices;  that 
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the  poor  consumer  who  la  not  ftble  to  buj 
"golden"  butter  •houid  not  be  compelled  to 
advertise  his  poverty  to  the  guest  or  Deigh- 
bor  who  happen!  to  drop  in  §.t  meal  time, 
and  eeea  ordinary  whitish  oleomargarin  on 
the  t&ble.  But  these,  and  other  sugges- 
tions of  like  kind,  are  all  arguments  proper- 
ly addressed  to  the  legislators,  who  un- 
douhtedlf  know  that,  while  consumers, 
without  doubt,  desire  to  have  the  price  of 
such  a  necessary  article  of  food  as  butter 
reduced  by  the  manufacture  and  sale  ot 
cheaper  substitutes,  nevertheless  their  taste 
rebels  at  eating  th«  latter.  Nearly  all  of 
us  want  "the  other  fellow"  to  eat  the  oleo- 
margarin,  while  we  eat  the  butter.  Courts 
have  no  right  to  invalidate  or  emasculate 
statutes,  because  deemed  unwise  or  iuex- 
pedient. 

Nor  should  it  be  lield  that  there  Is  no 
violation  of  tbe  statute,  if  the  product  can 
he  made  in  imitation  of  yellow  butter  with- 
out the  addition  or  use  ot  any  coloring 
matter  not  a  necessary  constituent.  The 
legitimate  aim  of  the  legislature  by  this 
law  was,  no  doubt,  to  so  regulate  the  manu- 
facture and  sale  of  oleomargarin  that,  if 
the  consumer  desired  protection  against 
deception,  be  should  have  it  in  the  color  ot 
the  compound.  The  law  may  be  said  to 
amply  protect  the  purchaser,  and  also,  to  a 
certain  extent,  the  consumer,  by  provisions 
of  labels,  placards,  and  notices  where  the 
product  is  served.  But  people  do  not  al- 
ways conform  to  law,  and  especially  is  this 
true  when  you  reach  small  eating  places 
and  private  boarding  houses;  and  it  is 
certainly  within  the  province  of  the  legis- 
lature to  add  this  further  regulation,  so 
that  we  may  know,  if  we  care  so  to  do,  that 
when  we  eat  what  looks  like  yellow  butter, 
we  are  not  eating  oleomargarin.  The  de- 
sign in  the  law  being  to  give  notice,  as  far 
as  it  may  well  be  given,  by  way  of  color 
or  appearance  to  the  eye,  that  tbe  oleo- 
margarin allowed  to  be  manufactured  and 
sold  is  not  butter,  we  must  eliminate  th 
interpretation  that  violation  depends  o 
how  the  yellow  color  was  produced.  There 
are  harmlsBs  dyes  or  colors  which  do  m 
at  all  affect  the  wholesome  qualities  of 
the  food  products  to  which  tliey  nay  be 
added.  The  provision  under  cotisideration 
was  not  aimed  at  the  means  by  which  tha 
yellow  appearance  in  the  compound  is  ob- 
tained, hut  rather  at  the  result. 

Appellant  also  contends  that  if  the  law 
he  construed  to  prohibit  the  manipulation 
of  the  ingredient*  in  the  manufacture  so  that 
the  yellow  butter  color  is  obtained,  there  is 
no  certainty  or  uniform  basis  upon  which 
to  place  a  conviction.  Jurors  have  differ- 
ent ideas  of  shades  ot  yellow  in  butt«r;  and 
a  jury  in  one  case  ar  one  locality  may  find 
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tha  sale  of  tbe  product  a  violation  whicb 
a  jury  in  another  case  or  in  another  loe«l- 
ity  may  find  the  opposite.  But  if  the  inter- 
pretation is  given  that  ingredients  in  the 
act  refer  to  dyes  or  substances  introduced 

tbe  compound  for  tbe  sole  purpose  of 
giving  color,  the  suggested  difticulty  is  ob- 
viated. While  we  appreciate  the  force  of 
this  claim,  it  appears  to  us  that  tbe  eon- 
atrnetioQ  contended  for,  as  hereinbefore- 
stated,  would  render  ineffectual  the  object 
sought  to  be  attained  by  the  law,  namely, 
that  the  consumer  may  judge  from  the 
appearance  of  what  he  partakes  whether  it 
be  ordinary  yellow  butter  or  oleomargarin- 
Moreover,    in    regulatory    statutes    ot    this 

re,    the    line    of    demarcation    between 

forbidden  and  the  permissible  is  not 
always  easy  to  And.  For  example,  it  is 
criminal  to  run  an  automobile  at  a  greater 
speed  than  is  reasonable.  This  leaves  it  so- 
tbat  one  jury  may  find  the  speed  of  25 
mi  lea  an  hour  an  offense,  white  another 
jury  may  fail  to  so  find  under  tbe  sanw- 
conditions.  This  may  render  the  result  of 
the  prosecution  doubtful;  but  we  do  not 
think  the  statute  is  thereby  rendered  void. 

The  case  of  State  \.  Hammond  Packing 
Co.  105  Minn,  369,  117  N,  W.  606,  should 
not  be  considered  out  of  harmony  with  the 
wa  herein  expressed.  By  the  stipulation 
that  case,  it  was  made  to  appear  that 
there  was  no  design  in  selecting  the  ingredi- 
ents to  obtain  butter  color.  Furthermore, 
it  did  not  appear  that  tbe  whit«  could  be 
as  readily  manufactured  as  the  yellow 
from  essentially  the  same  ingredients.  Tbe 
court  says:      "In  order  to   sustain  this,  a 

inat  prosecution,  there  must  have  been 
evidence  of  intent  tliat  the  oleomargarin' 
was  made  or  colored  to  imitate  yellow 
butter."  The  expression  is  used  "made  to 
imitate  yellow  butter."  In  tbe  case  of 
Meyer  v.  State,  134  Wis.  166,  14  L.R.A. 
(N.S.)  1081,  114  N.  W.  501,  under  a  law 
similar  to  ours,  it  was  held  that  the  sUte- 
must  show  a  conscious  imitation  ot  yello* 
butter,  but  that  it  is  immaterial  wbetlicr 
this  be  done  by  the  addition  of  a  dye  or 
by  the  selection  of  ingredients.  State  t. 
Armour  Packing  Co.  124  Iowa,  823,  lOO 
N.  W.  59,  2  Ann.  Cas.  448,  is  also  an  in- 
structive case,  but  goes  so  far  as  to  hold 
that  no  intent  to  imitate  yellow  butter 
need  he  shown.  If  the  product  imitated 
vellow  butler,  the  law  was  violated-  The 
case  of  People  v.  Arensberg,  105  N.  Y.  123. 
60  Am.  Rep.  483,  11  N.  E.  277,  holds  that 
an  intentional  imitation  ot  dairy  butter 
by  the  addition  of  harmless  coloring  matter, 
not  essential  to  the  compound,  shows  a  vio- 
lation of  the  law;  but  the  question  is  ni* 
presented  whether  or  not  an  intent ionat 
selection,    manipulation,    and    eombinatiM> 
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of  the  ewentikl  ingredient*  of  o1eom»rgarin, 
BO  aa  to  simulate  butter  color,  dou  not 
also  show  a  violation. 

The  case  of  Bennett  t.  Carr,  134  Mich. 
243,  96  N.  W  26,  holds  that  an  act  in 
that  state  prohibiting  the  sale  of  an; 
product  in  imitation  of  yellow  butter  does 
not  prevent  the  sale  of  oleomargaTin,  the 
yellow  color  of  which  ia  produced  naturally 
from  its  food  ingredienta.  But  the  court 
arrives  at  this  conclusion  on  the  ground 
that  when  the  statute  was  enacted  "the 
onl  method  in  use  in  causing  the  oleomar- 
garin  to  look  like  yellow  butter  was  the 
introduction  of  some  extraneous  coloring 
matter.  This  was  the  mischief  to  be 
remedied."  A  prior  statute,  not  repealed, 
defined  the  oleomargarin  which  could  be 
made  and  sold.  With  this  statute,  defend- 
ant bad  complied.  Construing  the  two 
statutes  together,  the  ruling  above  stated 

It  appears  to  me  that  the  law  should  be 
given  effect.  If  that  be  done,  it  must  be 
conceded  that  defendant  had  a  fair  trial, 
and  the  conviction  should  be  affirmed. 

I  am  authorized  to  say  that  hfr.  Justice 
Philip  E.  Brown  concurs  in  this  dissent. 


LEVI  A.  DAME 

C.  H.  HANSON  &  COMPANY,  Appt 

(212  Maw.  124,  08  N.  E.  SSB.) 

Conditional  sale  —  asslcnment  of  In- 

Under   a   sale   on   condition   that    if   the 
vendee  shall  sell,  mortgage,  or  pledge  the 


I  payments,  the  vendor 


vendee,  the  vendee  may  confer  an  interest 
on  an  assignee  which  will  enable  him  to 
perfect  the  title  by  full  payment  of  the 
purchase  price,  and  the  attempted  assign- 
ment does  not  forfeit  all  rights  under  Uie 
contract. 

(May  24,  I&lt.) 

APPEAL  by  defendant  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  certain  property 
sold  by  defendant  on  condition  to  plain- 
tiff's assignor.    Affirmed. 

The  facta  are  stated  io  ths  opinion. 

Messrs.  John  J.  Hogon  and  William  A. 
Hfigan,  for  appellant: 

The  vendee  obtained  no  right  under  the 
conditional  sale  to  dispose  of  the  property, 
but  only  to  bold  it  until  the  terms  of  the 
contract  were   complied  with. 

Coggiti  V.  Hartford  ft  N.  H.  K.  Co.  3 
Gray,  545;  Oilbert  v.  Thompson,  3  Gray, 
560,  noU;  Sargent  v.  Metcalf,  6  Gray,  306, 
66  Am.  Dec.  368;  Blanchard  v.  Child,  T 
Gray,  155;  Deshon  v.  Bigelow,  8  Gray,  15S; 
Carter  v.  Kingman,  103  Mass.  617;  White  v. 
Garden,  10  C.  B.  91B,  20  L.  J.  C-  P.  N.  8. 
168,   16   Jur.   630.  ' 

The  vendee  has  only  a  bare  right  of  poa> 
SPSS  ion,  and  those  who  claim  under  him, 
whether  as  creditors,  mortgagees,  or  pur- 
chasers, can  acquire  no  higher  or  better 
title,  and  the  plaintiff  communicated  noth- 
ing by  its  tender.  It  was  as  if  made  by 
a  stranger. 

Gilbert  v.  Thompson,  3  Gray,  5B0,  note; 
Benner  v.  Puffer,  114  Mass.  376;  C.  B.  Cot- 
trell  ft  Sons  Co.  v.  Carter,  R.  ft  Co.  173 
Mass.  166,  63  N.  E.  376;   T^rain  Steel  Co. 


This  note,  as  indicated  in  its  title,  is 
fined  strictly  to  the  question  whether  the 
purchaser  may  assign  or  transfer  the  prop- 
erty so  as  to  pass  any  right  he  may  then 
have  had  therein,  including  the  right  to  per- 
fect his  title  by  performance  of  the  contract 
with  the  vendor.  It  is  therefore  not  con 
cemed  with  cases  involving  the  quest ioi 
whether  an  assignee  or  transferee  from  th 
purchaser  acquires  a  right  or  interest  su 
perior  to  that  of  the  vendor. 

Under  a  conditional  sale  by  the  terms  of 
which  the  seller  reserves  the  title  to  the 
goods  until  payment  of  the  price,  the  buyer 
acquires  a  defeasible  interest  in  the  prop- 
erly which,  before  default,  he  may  sell.  35 
(>c.  688;  McPea  v.  Merrifield,  48  Ark.  160, 
2  6.  W.  7S0:  Dedman  v.  Earle.  62  Ark.  164, 
12  S.  W.  330;  Day  v.  Bassett,  102  Mas*. 
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445;  Currier  v.  Knapp,  117  Mass.  324;  New- 
hall  v.  Kingsbury,  131  Mass.  445;  Vincent 
V.  Cornell,  13  Pick.  204,  23  Am.  Dec.  683; 
Qlaspy  V.  Cabot,  135  Mass.  435  (oUter) : 
United  Shoe  Machinery  Co.  v.  Holt,  185 
Mau.  97,  69  N.  E,  1066  (oMtsr) ;  Powers 
V.  Burdick,  126  App.  Div.  179,  110  N.  T. 
Supp.  883;  Tweedie  v.  Clark,  114  App.  Div. 
2BQ,  80  N.  ¥.  Supp.  856;  Bailey  v.  Colby, 
34  N.  H.  20,  88  Am.  Dec.  752;  Cbriatenson 
V.  Nelson.  38  Or.  473,  62  Pao.  648; 

Or  mortgage,  Ames  Iron  Works  T.  Rich- 
ardson, 55  Ark.  642,  18  S.  W.  381;  Chase 
V.  IngallB,  ISE  Mass.  381;  Carpenter  v. 
Scott,  13  R.  I.  477. 

But  in  order  to  have  such  a  saleable  or 
mortgageable  interest,  the  conditional  ven- 
dee must  be  in  possession,  and  must  have 
paid  part  of  the  purchase  price.  Karalis  v. 
Agnew,  111  Minn.  522,  127  N.  W.  440; 
SavaU  V.  Wauful,  21  N.  T.  Civ.  Proo.  Rep. 
18,  16  N.  Y.  Supp.  219;  Sunny  South  Lum- 
ber Co.  T.  Neimeyer  Lumber  Co.  63  Ark. 
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V.  Norfolh  »  B.  Street  R.  Co.  187  Mut.  &00, 
73  N.  E.  64e. 

Messrs.  F.  Kees«r  and  B.  M.  Bhanle; 
for  appellee. 

Morton,  J.,  delivered  tlie  opinion  of  the 

Tbe  property  in  question  was  sold  by 
the  defendant  to  one  Terrell,  upon  what 
are  termed  "conditional  saleB  or  leaaes." 
The  condition  wai  as  follows:  "Signed  by 
me  [Terrell]  and  payable  to  C.  E.  Hanson 
&  Company,  Inc.,  or  order,  that  if  said 
goods  and  chattels  or  any  part  thereof  shall 
be  attached,  or  if  I  shall  sell,  mortgage, 
pledge,  or  attempt  to  sell,  mortgage,  or 
pledge  the  same  or  any  part  thereof,  or 
shall  fail  to  pay  said  note  at  maturity, 
aaid  C.  H.  Hanson  k  Company,  Inc.,  shall 
have  the  right,  without  any  demand  or 
notice,  to  take  immediate  posgession  of  aaid 
property,  and  hold  the  same  absolutely 
free  from  all  claims  and  demands  from  me," 
Taking  the  condition  as  it  reads,  the  title 
to  tbe  property  would  seem  to  have  paised 
to  Terrell  subject  to  be  devested  at  the  op- 
tion of  the  defendant  upon  the  happening  of 
either  of  tbe  contingencies  named  and  the 
taking  posaeseion  of  tbe  property  by  the 
defendant,  pursuant  to  the  condition.     Btit 


however  that  may  be,  and  sasuroiDg  that 
tbe  title  was  in  the  defendant,  it  was  held 
by  it  subject  to  tbe  performance  by  Terrell 
of  the  conditions  named,  and  Terrell  had 
therefore  a  right  or  interest  which  he  could 
and  did  convey  in  mortgage  to  tbe  plaintiff. 
Chase  T.  Ingalls,  122  Mass.  381;  Currier 
V.  Knapp,  117  Mas*.  324;  Swallow  v.  Em- 
ery, 111  Mass.  35S;  Day  v.  Baasett,  lOS 
Mass.  446.  Upon  tender  of  the  amount  due 
by  Terrell  or  his  assignee  before  poMcasion 
was  taken  by  the  defendant,  the  title  vested 
in  Terrell  or  his  assignee.  Bailey  v.  Colby, 
34  N.  H.  20,  37,  66  Am.  Dec.  752;  Cutting 
V.  Whittemore,  72  N.  H.  107,  111,  54  Atl. 
1098.  Tbe  case  differs  from  those  cases  re- 
lied on  by  the  defendant,  where  no  right  or 
interest  whatever  passed  until  tbe  goods 
were  paid  for  by  the  purchaser  according 
to  the  contract.  In  C.  B.  Cottrell  A.  Sons 
Ca  V.  Carter,  R.  A  Co.  173  Mass.  155,  53 
N.  E.  375,  possession  was  taken  several 
months  before  a  tender  was  made.  In  tbe 
present  case  possession  was  not  taken  until 
after  the  tender,  when  the  rights  of  the 
plaintiff  to  redeem  had  become  fixed.  It  is 
not  necessary  to  consider  the  scope  or  effect 
of  Rev.  Laws,  cbap.  108,  g  11. 
Decree    afBrmed. 


268,  38  S.  W.  e02i  C.  B.  Cottrell  i.  Sons 
Co.  V.  Carter,  B.  t  Co.  173  Mass.  155,  G3 
N.  E.  375;   Albright  v.  Meredith,  58  Ohio 

St.  1S4.  50  N.  E.  71B. 

So,  a  purchaser  from  a  conditional  vendee 

Acquires  title  upon  a  compliance  with  the 
conditions  of  tbe  sale  bv  the  vendee  (Cur- 
rier V.  Knapp,  117  Msbb'  324),  although  the 

•vendor  refuses  to  accept  payment  (Day  v, 
Bassett,  1U2  Mess.  445);  or  by  the  pur- 
chaser tendering  the  balance  due  (Bailey  v. 

•Colby,  34  N.  H.  29,  66  Am.  Dec.  752). 
So,  the  purchaser  of  a   conditional   ven- 

'dee's  interest  may  compel  the  vendor  to 
perform  the  contract.  Christenson  v.  Nel- 
son, 38  Or.  473,  63  Pac.  048. 

So,  where  the  conditional  vendee,  after 
mortgaging  tbe  property  to  a  third  person 
while  in  default,  paid  the  balance  due.  the 
mortgage  became  valid  upon  payment  of 
the  price.     Crompton   v.   Pratt,   105   Mass. 

-225. 

In  Chase  t.  Ingalls,  122  Mass.-  381,  a 
lessee  was  in  poBsession  of  chattels  upon 
part  payment  under  leases  whereby  he  was 

-to  pay  for  the  use  or  rent  of  the  property  a 
certain   sum   weekly   until   he   bad   paid   n 

specified  sum,  when  the  leaaor's  claim  was 
to  cease;  and  in  case  the  leBsee  neplecteii 
to  pay  the  sum  specified,  tbe  lessor  might 
take  poBBOBflion  of  the  property  and  ter- 
minate the  leases.  The  lessor  did  nut  take 
poaseBBion,  although  the  lessee  failed  to  pay 
the  rent  as  it  t^came  due,  and  the  full 
amount  was  never  paid.  The  leasee  mort- 
gB(red  the  property  to  a  third  person,  and 
thereafter   another   attached   the   property 

40  L.K.A.(N.S.) 


upon  a  writ  against  the  lessee.  In  a  suit 
for  conversion  of  chattels  by  the  mortgagee 
against  the  attaching  ofHcer,  it  was  held 
that  the  lessee  had  the  legal  possession,  and 
a  right  in  the  property  whicii  he  could  con- 
vey; that  his  mortgage  passed  to  hia  mort- 
gagee that  right  of  property,  with  a  cor- 
responding right  of  possession,  which  was 
good  as  against  the  lessee  and  against  any- 
one attaching  the  property  aa  his. 

So,  where  a  conditional  vendee  in  pos- 
session executes  a  mortgage  valid  because 
having  paid  part  of  the  purchase  money,  be 
lias  a  mortgageable  interest  in  tbe  prop- 
erty; and  if  tbe  vendor,  instead  of  retaking 
the  property  by  complying  with  the  condi- 
tional sales  act  as  to  tender  of  amount  paid, 
elects  to  treat  the  property  as  belonging  to 
tbe  purchaser,  by  causing  it  to  be  seized  in 
execution,  pursuant  to  a  judgment  recov- 
ered for  unpaid  instalments,  such  mortgage 
takes  precedence  of  tbe  sutmequent  levy  bv 
the  vendor.  Albright  v.  Meredith,  58  Ohio 
St.  194,  50  N.  E.  719. 

And  upon  the  perfection  of  the  title  by 
payment  of  the  purchase  price,  a  prior  mort- 
gage execated  by  a  conditional  vendee  be- 
comes valid  and  takes  precedence  of  nn  at- 
tachment by  one  of  his  creditors,  levied 
after  the  payment  bad  been  completed. 
Carpenter  v.  Scott,  13  R.  I.  477. 

And  even  where  a  conditional  vendee 
transfers  the  property  to  his  wife  after  de- 
fault, she  may  acquire  title  by  redeeming 
within  the  thirty  days  before  tbe  sale,  al- 
lowed by  the  lien  law  after  tbe  vendor  lias 
taken    the   property    (Powers   v.  -  Burdick, 
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12fl  App.  DJT.  1TB,  110  N.  y.  Supp.  883); 
«nd  this  JB  true  of  any  parchuer  fTweedie 
V.  Clark,  114  App.  Div.  896,  SB  N.  Y.  Supp. 
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vendee  may  lell  the  property,  he  may,  be- 
fore  maturity   and   before   payment    (Ded- 

man  V.  Earle,  52  Ark.  Ifl4,  12  B.  W.  330), 
or  Kfter  maturity  and  before  payment, 
where  the  vendor  liae  failed  to  retake  the 
property  or  make  demand  (Nattin  t.  Kiley. 
M  Ark.  30,  14  S.  W.  1100),  exchange  the 
property  purchased  for  other  property;  but 
the  original  vendor  does  not  lose  title  to 
the  property  eold,  nor  acquire  title  to  the 
property  for  which  it  is  exchanged. 

And  where  the  conditional  vendee  mort- 
gagee the  property  to  one  of  hie  creditors 
wliile  in  default,  his  vendor  may  retake  the 
property,  and  does  not  waive  such  right 
by  advising  such  creditor,  who  knew  of  the' 
reservation,  to  take  a  mortgage  of  the  prop- 
erty. AmcB  Iron  Works  v.  RiohardBon,  69 
Ark.  842,  18  S.  W.  381. 

But  if.  upon  the  vendee's  failure  to  pay, 
the  vendor  doea  not  take  possession  of  the 
property  or  make  demand,  the  vendee's  de- 
fault docs  not  of  itself  operate  as  a  for- 
feiture of  the  intereetB  of  the  vendee  or  of 
the  rights  of  his  mortgagee.  Sunny  South 
Lumber  Co.  v.  Neimeyer  Lumber  Co.  83 
Ark.  2BB,  38  S.  W.  902. 

And  where  a  conditional  vendee  before  de- 
fault sells  the  property,  the  vendor,  having 
no  right  of  possesBion,  cannot  maintain 
trover  against  a  aubeequent  purchaser  be- 
fore the  day  named  for  payment.  Vincent 
V.  Cornell,  13  Pick.  294,  23  Am.  Dec.  683. 

So,  a  vendor  cannot  replevy  the  property 
from  a  conditional  vendee's  purehater  be- 
fore the  purchase  money  is  due.  Kutting  v. 
Nutting,  63  N.  H.  221. 

But  it  was  held  in  C.  B.  Cottrell  k  Boub 
Co.  V.  Carter,  R.  A.  Co.  173  Mass.  166,  63 
N.  E.  375,  that  a  lessee,  under  an  instal- 
ment contract  whereby  the  lessor,  on  re- 
ceipt of  stipulated  monthly  inetalments, 
agreed  to  execute  a  bill  of  sale,  did  not  ac- 
quire title  to  the  chattels  until  all  the  in- 
stalments were  paid ;  that  consequently 
where  the  lessee  mortgaged  the  property 
while  inetalmente  due  remained  unpaid,  the 
mortgagee  acquired  no  title;  and  that  where 
the  mortgagee,  after  the  leesor  had  con- 
structively taken  poBsesBion  because  of  les- 
see's default,  purchased  the  property  at  a 
sale  under  the  mortgage,  the  lessor  couKI 
maintain  replevin  without  any  demand,  the 
purchaser  under  the  mortgage  taking  noth- 
ing by  his  tender  of  the  amount  due. 

According  to  Carroll  v.  Benrd,  27  Ont. 
Bep.  349,  only  the  interest  of  a  tenant  in 
goods  held  under  a  conditional  sale  could, 
by  the  statute  as  to  landlords,  be  Bold  for 
rent,  and  that  interest  is  what  would  be  left 
after  the  balance  of  the  price  is  deducted 
out  of  the  value  of  the  goode  seiBCd. 

As  to  the  validity  and  effect  of  a  stipula- 
tion in  a  contract  for  the  sale  of  land, 
against  assignment  by  the  vendee  without 
the  vendor's  consent,  see  note  to  Lockerby 
T.  Amon,  S."!  L.R.A.  (U.S.)  10B4.  J.  D.  C. 
40  L.R.A.(K.8.) 
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ALCOEN  COTTON  OH.  COMPANY,  Appt, 
STATE  OF  MISSISSIPPI. 
:(—  Miss.  — ,  6S  So.  387.) 

Adulteration  —  power  to  roqnlre  notM* 

tlon  on  package. 

A  statute  imposing  a  penalty  for  selling 
adulterated  cotton  seed  meal  without  noting 
the  adulteration  on  the  package  is  not  un- 
constitutional in  failing  to  inform  an  ac- 
cused of  the  nature  and  cause  of  the  accusa- 
tion against  him,  because  It  doea  not  fix 
any  standard  of  adulteration. 

(April  24.  IBll.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Aleom  Coun- 
ty, convicting  it  of  violation  of  the  taw 
against  adulteration  of  eotton  seed  meal. 
Affirmed. 

The  facta  are  stated  in  the  opinion, 
Mr.  W,  J.  Iiamb  for  appellant. 
Mr.  James  R.  BIcDowell,  Assistant  At- 
torney General,  tor  the  State. 


As  to  constitutionality  of  statute  pro- 
hibiting or  regulating  sale  of  poisons,  see 
note  to  Katzman  v.  Com.  30  L.R.A.(N.S.) 
619. 

Ab  to  duty  of  druggist  or  apothecary  In 
the  sale  or  compounding  of  drugs  or  medi- 
cines, see  note  to  Tremblay  v.  Kimball,  29 
L.R,A.(N.S.)   900. 

Ab  to  right  to  prohibit  sale  of  milk  ex- 
cept in  bottle*.  Bee  note  to  Com.  v.  Drew, 
33L.R.A.(N.S.)  401. 

On  the  question  as  to  whether  the  re- 
quirement of  pure  food  laws  as  to  labeling 
applies  to  small  retail  packages  taken  from 
original  package  of  the  manufacturer,  see 
note  to  Armour  &  Co.  v.  Bird,  25  L.RA. 
(N.S.)    816. 

Generally,  aa  to  constitutionality  of  dis- 
criminations in  statutory  regulations  con- 
cerning food  products,  see  note  to  Fread- 
rich  V.  SUte,  34  L.R.A.{N.S.)  650. 
'  Casea  involving  the  validity  of  inspection 
laws  which  incidentally  require  certain 
marks  or  labels  to  be  attached  by  the  inspec- 
tor have  been  excluded. 

The  question  involved  in  cases  like  Amer- 
ican Linseed  Oil  Co.  v.  Wheaton,  26  S.  D. 
80,  — L.KA.(N.S.)  — ,  125  N.  W.  127,  as 
to  the  power  of  the  legislature  to  prescribe 
a  particular  test  of  purity,  quality,  weight, 
etc.,  to  which  an  article  of  commerce  must 
conform  irrespective  of  branding  or  labeling, 
is.  of  course,  not  within  the  scope  of  this 

The  earlier  cases  passing  upon  regulationa 
as  to  branding  or  labeling  articles  of  ccm- 
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miltflald,  C,  filed  tha  following  opiU' 

S«ction  1317  of  the  Code  of  1900  U  in 
the  folloTFing  words:  "It  Hh&ll  be  anlaw- 
ful  for  ftaj  perBan  01'  corporation  to  ftdul- 
terate  anj  cotton  seed  meal  with  bulle, 
•awduat,  or  anything  «lse,  without  noting 
such  adutteTation,  in  plain  and  legible 
eharacterg,  on  each  aack;  and  it  ahali  be 
unlawful  for  any  person  to  Mil  in  thia 
•tate  any  cotton  Bced  meal  adulterated  with 
; hulls,  iawduBt,  or  anything  elae,  without 
]8uch  adulteration  being  noted  in  plain  and 
;  legible  charactera  on  each  Mck  or  recep- 
tacle thereof.  An;  person  or  corporation 
Tiolating  the  foregoing  provisions  of  this 
section  shall  be  guilty  of  a  miademeanor, 
and  on  conviction,  ahall  be  fined  in  a  sum 


not  lesa  than  one  hundred  nor  more  than 
one   thonaand   dollars." 

The  appellant  was  indicted  under  this 
statute,  the  indictment  charging  that  "the 
Alcorn  Cotton  Oil  Company,  being  engaged 
in  the  business  of  manufacturing,  sacking, 
and  selling  cotton  Med  meal,  did  then  and 
there  wilfully  and  unlawfully  adulterate 
cotton  seed  meal  by  mixing  bulla  therewith, 
without  noting  such  adulteration  in  plain 
and  legible  character*  on  each  sack."  The 
evidence  in  the  case  shows  that  the  appel- 
lant sold  cotton  aeed  meal  to  one  W.  8. 
Berry,  the  said  sacks  of  cotton  seed  meal 
being  composed  of  60  per  cent  cotton  seed 
meal,  and  SO  per  cent  bulla,  without  noting 
such  adulteration  in  plain  and  l^ible  char' 
nctere  on   the  sacks.     Manifestly,  on  the 


The  Federal  food  and  drug  act  of  June 
30,  1906  [chap.  3B16,  34  Stat,  at  L.  TQS, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  135*), 
which  prohibita  the  interstate  transporta- 
tion of  foods  and  drugs  that  have  been 
adulterated  or  labeled  so  as  to  defraud  or 
mislead  the  public,  ia  a  proper  exercise  of 
the  police  power  of  Congress  over  interstate 
commerce,  and  not  an  infringement  upon 
the  police  power  of  the  atatea.  Shawnee 
Mill.  Co.  V.  Temple,  J7B  Fed.  617;  United 
SUtes  V.  420  Sacks  of  Flour,  190  Fed.  619; 
United  States  v.  74  Casea  of  Grape  Juice, 
181    Fed.   029. 

And  in  Hipollte  £gg  Co.  y.  United  SUtes, 
220  U.  8.  45,  66  L.  ed.  3S4,  31  Sup.  Ct.  Rep. 
304,  it  was  held  that  Congress  could  law- 
fully enact  the  provisions  of  the  food  and 
drugs  act  under  which  adulterated  and  mis- 
branded  article*  of  food,  the  subjects  of 
interstate  commerce,  may  be  confiscated  by 
a  proceeding  in  rem  in  the  Federal  courts 
after  they  have  reached  their  destination, 
and  there  remain  in  the  hands  of  the  eon- 
sigiiee  in  the  original  unbroken  packages. 

The  provisions  of  tha  Federal  food  and 
drug  act  making  it  a  criminal  offense  for 
a  wholesaler  or  manufacturer  to  sell  a  mis- 
branded  article  of  food  under  a  false  guar- 
anty tbat  the  merchandise  is  not  adulterated 
or  misbranded  within  the  meaning  of  tbe 
statute  are  not  invalid  as  to  one  whose 
entire  connection  with  the  transaction  of 
Belling    and    delivering    was    consummated 
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the  false  certificate,  since  it  enabled 
innocent  purchaser,  relying  up  en  the  cer- 
tificate, to  sell  the  same  in  interstate  com- 
merce, as  was  done  in  this  case,  which  it 
was  the  very  object  of  the  statute  to  pro- 
hibit United  States  v.  Charles  L.  Heinle 
Specialty  Co.  176  Fed.  290. 

Congress  did  not,  by  the  passage  of  the 
food  and  dnifrs  act  of  June  30,  190S  (34 
Stat,  at  L.  TDS,  chap.  3S16,  U.  B.  Comp. 
40  L.R.A.(N.S.) 


Stat.  Supp.  1911,  p.  1364),  for  the  pre- 
vention of  adulteration  and  misbranding  of 
foods  and  drugs  when  the  subject  of  in- 
terstate commerce,  preclude  the  enactment 
of  a  statute  by  a  state,  prohibiting  sales  of 
concentrated  commercial  feeding  stuffs  in 
the  original  packages  unlees  there  be  com- 
pliance wiib  its  requirements  as  to  inspec- 
tion and  analyaia  and  the  diwi^sawn  af  the 
ingredients,  including  the  minimnm  per- 
centage of  crude  fat  and  crude  protein,  and 
the  maximum  percentage  of  crude  liber,  and 
with  its  incidental  provisions  for  the  filing 
of  a  certificate,  for  registration,  and  for 
labels  and  stamps.  Savage  v.  Jones,  2S5 
U.  8.  SOI,  66  L.  ed.  11B2,  32  Sup.  Ct.  Rep. 
715. 

There  is  no  conflict  between  the  provi- 
sions of  the  food  and  drug  act  of  June  30, 
1906,  for  the  prevention  of  the  adulteration 
and  misbranding  of  foods  and  druga  when 
the  subject  of  interstate  commerce,  and  the 
requirement  of  a  state  statute  as  applied  to- 
sales  by  importers  in  the  original  packages, 
that  there  shall  be  atated  in  the  labcla  on 
concentrated  commercial  feeding  stuffs  of- 
fered for  aale  in  the  state  the  names  and 
percentage  of  the  diluent  or  diluents  or 
basea.  Standard  Stock  Food  Co.  v.  Wright, 
22S  U.  S.  B40,  66  L.  ed.  1197,  32  Sup.  Ct. 
Rep.  784. 


In  State  v.  Southern  Cotton  Oil  Co.  1S4 
N.  C.  63S,  70  S.  B.  741,  it  was  said  that 
the  requirement  that  the  contents  of  each 
package  must  be  shown  by  a  label  or  tag 
was  the  most  efficient  method  of  insuring 
protection  to  the  public  from  the  sale  of 
worthless   and    injurious   articles   of   com- 

A  statute  requiring  articles  of  food  to 
bear  a  label  giving  a  Btatcment  of  the  in- 
gredients going  to  make  up  its  composi- 
tion is  a  proper  police  r^ulation.  Sa*ag» 
V.  Scovell,  171  Fed.  666. 

A  statute  .requiring  ej-rups.  molasses,  eto., 
to  be  labeled  by  their  true  names,  and  ahow 
all  tbe  ingredients  going  to  make  up  their 
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-facta  of  tha  caw,  the  appellant's  conduct 
lalla  etrictlj  witbin  tlie  condemnation  of 
i  1317. 

It  ia  Baid,  first,  that  thia  Mctton  ia  re- 
pealed by  g  14  «f  the  act  of  lOOS  {Laws 
1908,  chap.  107).  We  do  not  think  so.  The 
act  of  IBUS  wsB  dealing  with  a.  wholly  dif- 
ferent subject-matteT.  The  Isw  of  1908 
fixes  the  penalty  for  the  adulteration  or 
sale  of  certain  cotamercisi  foodstufls  fall- 
ing belon  a  certain  standard,  and  provides 
for  inspection,  analysis,  etc.  It  has  noth- 
ing to  do  with  the  sale  of  cotton  seed  meal. 
Thkt  article  is  especiall]'  excepted  from 
the  law  of  1908. 

It  ia  next  said  that  B  1317  ia  unconsti- 
tutional, beeauee  it  does  not  inform  the  de- 
fendant of  the  nature  and  cause  of  the  ac- 


cusation against  him.  Id  thlsi  That  tha 
said  section  does  not  prescribe  anj  standard 
of  adulteration.  The  first  thing  to  be  ob- 
served in  the  discussion  of  this  proposition 
is  that  §  1317  does  not  declare  the  mere 
sale  of  adulterated  cotton  seed  meal  a 
crime.  That  section,  and  §§  2260,  2261, 
and  2233  of  chapter  61  of  the  Code  of  1006, 
plainly  show  that  the  appellant  could  have 
sold,  so  far  as  a  mere  sale  was  concerned, 
any  grade  of  cotton  seed  meal.  The  offense 
denounced  by  S  1317  is  not  the  mere  sale 
of  adulterated  cotton  seed  meal,  but  its 
failure  to  note  on  the  sacks  wlitch  con- 
tained adulterated  cotton  seed  meal  the 
fact  of  such  adulteration.  That  precisely 
is  the  purpose  and  object  of  the  section, 
and  thia   object  must  be   kept  in  mind   in 


composition,  does  not  deprive  persons  of 
their  property  without  due  process  of  law, 
in  violation  of  the  state  or  Federal  Con- 
stitution. McDermott  v.  State,  143  Wis. 
18,  —  L.R.A.(N.S.)  — ,  121  N.  W.  888,  21 
Ann.  Cas.  131G. 

So,  a  statute  which  requires  tags  to  be 

f  laced  upon  packages  of  fertilizers,  Hliowing 
he  ingredients,  is  a  valid  police  regulation 
to  prevent  fraud  and  sale  of  a  worthless 
article.  Stetner  t.  Ray,.  84  Ala.  93,  G  Am. 
St,  Rep.  332,  4  Sa  172. 

Likewise,  a  regulation  by  the  commission- 
er of  internal  revenue  that  imitation  whisky 
be  labeled  as  such  is  reasonable.  Woolner 
&  Co.  V.  Rennick,  170  Fed.  862. 

So,  a  statute  which  requires  a  label  to 
be  placed  upon  all  packages  of  baking  pow- 
der, showing  the  ingredienta,  together  with 
the  name  and  residence  of  the  manufacturer, 
is  not  unconstitutional,  as  an  infringement. 
upon  private  rights,  or  as  class  legislation. 
State  V.  Slierod,  80  Minn.  446,  60  L.R.A. 
660,  81  Am.  St.  Rep.  268,  83  N.  W.  417. 

A  statute  requiring  packages  containing 
eider  vinegar  to  bear  a  label  stating  the  fact, 
together  with  the  name  and  place  of  busi- 
nesB  of  the  manufacturer,  is  a  proper  eier- 
cise'of'the  police  power  for  the  purpose  of 
preventing  fraud.  People  v.  Windhots,  02 
App.  Div.  SQ9,  86  N.  Y.  Snpp.  1016. 

And  a  statute  prohibiting  the  sale  of  vin- 

3%r  containing  artificial  coloring  matter, 
though  not  injurious  to  health,  is  a  proper 
exercise  of  the  police  power.  People  v.  Qir- 
ard,  146  N.  Y.  106,  46  Am.  St.  Rep.  5B5, 
38  N.  E.  823,  affirming  73  Hun,  467,  28 
N.  Y.  Bupp.  272;  William*  v.  UcNeal,  7 
Ohio  C.  C.  280,  4  Ohio  C.  D.  696. 

The  legislature  may  prohibit  the  sale  of 
mbstancea  having  the  semblance  of  butter 
or  cheese,  but  not  wholly  made  from  pure 
cream  or  milk,  unless  e«eh  package  of  such 
snbetanee  shall  bear  a  label  showing  the  in- 
gredients used  or  entering  into  Ite  compo- 
sition, even  though  it  is  a  patent  article. 
Palmer  t.  SUt«,  30  Ohio  St.  236,  48  Am. 
Rep.  42B. 

So,  a  atatnte  rsqntrlng  process  butter  to 
be  labeled  "renovated  butter,"  so  aa  to  dis- 
tinf^iish  it  from  ereamerv  butter,  ia  a  prop- 
40  I..R.A.(N.S.) 


er  exercise  of  the  police  power  to  prevent 
fraud  and  deception.  Com.  v.  Seller,  20 
Pa.  Super.  Ct.  260:  Hathaway  v.  McDonald, 
27  Wash.  650,  91  Am.  St.  Rep.  889,  68  Pac. 


ig  the  purchaser  that  it  is  such.  People  v. 
Abramaon,  137  App,  Div.  G4fl,  122  N.  Y. 
Supp.  115;  People  v.  Bowen,  182  N.  Y.  1, 
74  N.  E,  489  (o6iier). 

A  statute  requiring  a  tag  to  he  attached 
to  the  carcass  of  a  calf,  containing  cer- 
tain information,  including  the  age  of  the 
calf  when  slaughtered,  is  a  reasonable  ex- 
ercise of  the  police  power  to  protect  the 
public  against  the  sale  of  unwholesome  food. 
People  V,  Bishopp,  106  App.  Div,  206,  B4 
N.  Y.  Supp.  773,  affirming  44  Misc.  12,  80 
N.  Y.  Supp.  709. 

So,  a  provision  of  the  game  laws  which 
prohibits  the  transportetion  of  deer  unless 
tagged  and  plainly  labeled  with  the  name 
of  the  owner  has  been  held  constitutional. 
State  V,  Niles,  78  VL  266,  112  Am.  St. 
Rep.  917,  82  Atl.  795. 

A  statute  prohibiting  the  manufacture 
and  sale  of  flaxseed  or  linseed  oil  unlesi 
it  answers  the  chemical  test  for  purity 
recognized  in  the  United  States  Pharmaco- 
pixia,  and  providing  that  such  oil  shall  be 
marked  and  sold  only  under  its  true  name  as 
pure  raw  or  boiled  linseed  oil,  is  a  proper 
police  r^ulation,  and  does  not  offend 
against  the  14th  Amendment  of  the  Fed- 
eral Conatitutional,  which  guarantees  to 
every  citizen  property  righte  in  every  stete. 
State  V.  Holton,  148  Iowa,  724,  126  N.  W. 

1125. 

Nor  does  such  statute  violate  the  pro- 
vision of  the  state  Constitution  by  depriv- 
ing persons  of  their  liberty  or  property 
without  due  process  of  law.     Ibid. 

And  in  State  v.  Williams,  93  Minn.  165, 
100  N,  W.  641,  it  was  held  that  a  statute 
which  required  a  label  on  linseed  oil  was 
a  proper  police  measure  to  protect  con- 
sutnen   against   fraud   and  deceit. 

The  court  said  in  State  v.  Holton,  supra, 
that  the  evident  purpose  of  the  statute 
which  required  a  label  on  oils  was  to  pie* 
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diacUEfliDg  the  constitutiotialitj  of  tha  itnt- 
nte.  The  plain  object  of  tliis  statute  ja  to 
require  those  who  adulterate  cotton  seed 
meal  with  hulls  to  note  euch  adulteration 
on  the  iaeka  or  receptacles,  sn  that  tlie  pur- 
chaser may  know  exactly  what  he  is  getting 
and  paying  for.  If  the  vendor  wiahes  to 
Belt  adulterated  cotton  seed  meal,  he  may 
do  SO;  but  he  must  note  the  adulteration 
on  the  sacks,  so  that  he  who  buys  may 
know  that  he  is  not  being  defrauded  by 
getting  something  different  from  what  he 
offers  to  buy. 

The  learned  counsel  for  appellants  cito 
a  number  of  cases  from  other  states,  every 
one  of  which  we  have  critieally  examined. 
We  do  not  think  any  of  those  cases  is 
strictly  in  point,  where  the  offense  charged, 

vent  fraud  and  deception,  and  that  it  did 
not,  in  the  opinion  of  the  court,  prohibit 
the  sale  of  linseed  oil  that  is  adulterated, 
or  any  compound  tbat  contains  such  oil, 
where  the  product  is  not  sold  as  pure  lio- 
seed  oil.    Ibid. 

The  equal  protection  of  the  laws  is  not 
denied  to  manufacturers  and  sellers  of 
mixed  paints  containing  other  ingredients 
than  purs  linseed  oil,  pure  carbonate  of 
lead,  oxid  of  zinc,  turpentine,  Japan  dryer, 
and  pure  colors,  by  a  state  stntuto  whicb 
makes  the  manufacture  and  sale  of  sucli 
paints  a  misdemeanor  anle«B  the  label 
shows  the  constituent  ingredients  and  the 
quantity  or  amount  of  each,  because  the 
manufacture  and  sale  of  mixed  paints  con- 
taining only  the  ingredients  specified  in 
the  statute,  and  possibly,  of  all  paste 
paints,  are  free  from  such  consequence 
or  condition.  Heath  &  M.  Mfg.  Co.  v. 
Worst,  207  U.  8.  338,  5Z  L.  ed.  23B,  28 
Sup.  Ct,  Rep.  3U. 

Nor  does  such  a  statute  deprive  the 
manufacturers  and  sellers  of  mixed  paints 
of  their  liberty  without  due  process  of  law. 
Ibid. 

So,  a  statute  forbidding  one  to  sell  a 
product  from  the  original  pack-a^e,  lahekd 
with  a  trademark,  upon  the  fnlse  repre- 
sentation that  it  was  placed  in  the  pack- 
age by  the  owner  of  the  label,  does  not  de- 
prive the  seller  of  his  property  without  due 
process  of  law,  although  the  product  was 
in  fact  that  of  the  owner  of  the  label,  and 
waa  purchased  by  the  seller  for  the  pur- 
pose of  resale.  People  t.  Luhrs,  195  N.  Y. 
377,  26  L.R.A.(N,S.)  473,  89  N.  E.  171. 
JkB  to  the  validity  of  a  penal  statute  to  pro- 
tect trademarks,  see  note  to  the  above  case 
in  26  L.E.A.(N.8.)  473.  Generally  as  to 
the  protection  of  trade  union  labels  or 
trademarks,  see  note  to  Stats  v.  Bishop,  29 
L.K.A.  200. 

The  exception  in  favor  of  existing  con- 
tracts, contained  in  a  statute  making  it 
criminal  to  sell  or  deliver  black  powder  for 
use  in  any  coal  mines  in  the  state  except 
in  original  sealed  packages  containing  ]2j 
pounds  ot  powder,  does  not  make  such  stat- 
ute repugnant  to  U.  S.  Constitution,  14tb 
40  L.R.A.(N.S.) 


as  here,  is  the  failure  to  note  adnlteratioD 
on  the  receptacles  of  the  Bdult*rat«d  ma- 
terial. Nearly  all  these  cases  are  cases  ia 
which  a  statute  firat  prescribed  a  standard 
of  purity,  and  then  afterwards  made  it  a 
crime  to  sell  the  particular  thing,  as  milk, 
etc.,  unless  the  article  so  sold  came  up  to- 
the  standard  prescribed  in  the  statute. 
Those  cases  are  not  at  all  in  point  in  a. 
consideration  of  the  constitutionality  of 
this  statute,  which  permita  the  sale,  and 
does  not  prohibit  the  sale,  of  adulterated 
cotton  seed  meal,  but  makes  it  an  offense 
to  BO  sell  without  noting  the  adulteration 
on  the  receptacles. 

In  the  case  of  Com.  v.  Kevin,  202  Pa. 
23,  00  Am.  St.  Rep.  ei3,  51  Att.  6»4,  the 
statute    provided    that   an    article    of   food 

Amendment,  as  denying  the  equal  protec- 
tion of  the  laws.  Williams  v.  Walsh,  222 
U.  8.  415,  50  L.  ed.  253,  32  Sup.  Ct  Rep. 
137,  affirming  79  Kan.  212,  96  Pac.  777. 

But  a  statute  making  it  unlawful  to  Belt 
milk  as  certified  milk  unless  conspicuously 
marked  with  the  name  of  the  association 
certifying  it  is  invalid  for  failure,  to  desig- 
nate   anv    particular    association    or    indi- 

lls  'to 

for  c 


Requiring  label   to   show   weight   < 


A  statute  establishing  a  standard  weight 
tor  a  loaf  of  bread,  and  providing  that 
every  loaf  that  does  not  weigh  the  full 
weight  required  by  the  statute  shall  be 
plainly  labeled  with  the  exact  weight,  is- 
not  unconstitutional  as  an  unreasonable  in- 
terference with  the  conduct  of  private  busi- 
ness. SUte  V.  McCool,  83  Kan.  428,  111 
Pae.  477. 

And  a  city  ordinance  requiring  labels  to- 
be  placed  on  loaves  ot  bread  sold  within 
the  city,  specifying  the  size  and  weight  ot 
the  loaf  and  the  name  ot  the  maker,  is  not 
unreasonable.  Chicago  T.  Schmidinger,  243 
111.  187,  —  L.R.A.(N.S.)  — ,  00  N.  E.  369, 
17  Ann.  Cas.  814,  245  111.  317,  92  N.  E.  244 
(subsequent  appeal). 

So,  in  Re  Masmith,  2  Ont.  Rep.  192,  it 
was  held  that  a  municipal  regulation  estab- 
lishing a  standard  weight  for  a  loaf  of 
bread,  and  requiring  each  loaf  to  be  labeled, 
showing  the  weight,  is  intra  t>irea  and  rea- 
sonable. 

And  in  State  v.  Belle  Springs  Creamery 
Co.  83  Kan.  389,  —  L.Rj1.(N.S.)  — ,  111 
Pac.  474,  it  was  held  that  a  statute  whieli 
specified  the  weight  of  a  print  or  package 
of  butter,  and  required  smaller  packages 
to  bear  a  label  showing  the  net  weight,  ia 
a  valid  police  regulation. 

Likewise,  a  Btatuta  requiring  package*-, 
of  cornmeal  to  bear  labels  showing  tha 
weight  of  the  contents  is  a  valid  aserdae' 
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■hould  be  deemed  adalterated  if  it  contained 
any  added  tttttttuuM  which  ia  poisonoua  or 
injarious  to  health;  and  the  court  held 
that  that  statute  made  it  an  adulteration 
to  add  a  substance  which  wai  poiBonous  or 
injurious  in  any  quantity,  even  though  the 
quantity  added  was  not  enough  to  make  the 
compound  poiBonous  or  injurious  to  bealth. 
For  the  very  same  reason  this  3  1317  was 
a  proper  exercise  of  legislative  power,  even 
if  it  declared  cotton  seed  meal  to  be  adul- 
terated by  the  addition  of  any  quantity  of 
hulls  unintentionally  mixed  With  the  cotton 
seed  meal,  no  matter  bow  small  the  quan- 
tity. In  '  the  course  of  the  opinion  the 
court  said:  "The  purpose  of  the  legisla- 
ture in  tbe  passage  of  the  act  is  most  com- 
mendable, and  the  statute  should  receive  a 

of  tbe  police  power,  and  does  not  deprive 
persons  of  their  property  without  due  proc- 
ess of  law.  State  v.  Co-operative  Store  Co- 
123  Tenn.  399.  131  8.  W.  867. 

And  in  SUte  v.  Southern  Cotton  Oil  Co. 
164  N.  C.  635,  70  B.  E.  741,  the  constitu- 
tionality of  a  statute  requiring  packages 
of  cotton  seed  meal  to  bear  a  tag  showing 
the  brand,  weight  of  package,  amount  of 
ammonia  or  nitrogen,  and  name  and  ad- 
dress of  tbe  manufacturer,  was  upheld. 

But  in  Ex  parte  Dietrich,  140  Cal.  104, 
5  L.R.A.(N.S.)  873,  84  Pac.  770,  it  was 
held  that  a  statute  requiring  the  mark- 
ing of  small  paclmges  of  butter  intended 
for  sale  with  thpir  weight  in  S^res  not 
less  than  a  quarter  of  an  inch  high  is  an 
unconstitutional  interference  with  liberty 
and  property  rights,  and  not  a  legitimate 
exercise  of  tbe  police  power. 

A  municipal  ordinance  which'  requires 
milk  dealers  indelibly  to  indicate  the  ca- 
pacity upon  glass  jars  which  contain  the 
railk  sold  does  not  unconstitutionally  de- 
prive them  of  their  property  in  the  old  jars. 
Chicago  V.  Bowman  Dairy  Co.  234  III.  2fl4, 
17  L.R.A.{N.S.}  084,  123  Am.  St.  Rep. 
100,  64  N.  E.  ei3,  14  Ann.  Cas.  700. 

Nor  is  such  an  ordinance  void  as  special 
legislation,  although  it  does  not  apply  to 
all  milk  dealers,  or  to  all  persons  who  vend 
substances    in    liquid    form.     Ibid. 

The  statute  which  in  effect  places  per- 
sons who  manufacture  and  sell,  or  who  sell 
cither  at  wholesale  or  retail,  certain  speci- 
licd  food  products  in  package  form,  not 
put  up  by  retailers,  in  one  cl&ss,  and  re- 
tailers who  put  up  and  sell  the  same  prod- 
ucts in  package  form  themselves,  in  another 
class,  and  provides  that  such  food  sold  in 
package  form,  not  put  up  by  the  retailer, 
shall  bear  a  printed  label  showinl  net 
weight  or  measure  of  tbe  contents,  does  not 
deprive  one  who  sells  a  "misbrandcd"  pack- 
*  age,  of  the  equal  protection  of  tbe  laws,  and 
is  not  violative  of  the  14th  Amendment  to 
tbe  Constitution  of  the  United  States. 
Freadrich  v.  StaU,  86  Neb.  343,  34  L.RA. 
(N.S.)  650,  131  N.  W.  618;  Lichtensteiger 
V.  State,  8»  Neb.  366,  131  N.  W.  623. 
40  L.R.A.(N.S.) 


construction  by  tbe  coprfa  that  will  fully 

and  efTectually  accomplish  tbe  object  of  its 
enactment."  And  again  the  court  said; 
"As  said  above,  tbe  purpose  of  the  act  was 
twofold:  To  protect  the  public  health, 
and  to  prevent  fraud  and  deception  in  the 
manufacture  and  sale  of  adulterated  food. 
It  is  within  the  province  of  tbe  general  as- 
sembly to  determine  whether  the  addition 
of  a  poisonous  or  injurious  substance  to 
a  food  article  endangers  the  health  of  the 
citizens  ol  the  state  who  used  the  com- 
pound; and,  if  it  does,  then  it  is  clearly 
within  the  police  power  of  the  state  to  pro- 
hibit the  manufacture  and  sale  of  tbe 
adulterated  article,  as  well  as  to  protect  the 
public  from  imposition  or  fraud  in  the  sale 
of   it     Tbe   exercise   of  such   authority  by 

Oleomargariu  statutes. 

Statutes  prohibiting  the  manufacture  or 
sale  of  imitation  butter,  or  oleomargarin 
colored  to  resemble  butter,  are  deemed  to 
fall  within  the  scope  of  this  note,  since 
their  purpose,  like  that  of  statutes  requir- 
ing labeling  or  branding,  is  to  prevent  de- 
ception rather  than  to  guard  against  adul- 
teration. 

Such  statutes  do  not  deprive  persons  of 
their  liberty  or  property  without  due  proc- 
ess of  law.  People  v.  Freeman,  242  HI. 
373,  90  N.  E.  366,  IT  Ann.  Cas.  1098;  Peo- 
ple ex  rel.  McAuley  v.  Wahle,  124  App. 
Div..7aa,  109  N.  Y.  Supp.  829;  People  v. 
Simpson,  Crswford  Co.  62  Misc.  Z40,  114 
N.  Y.  Supp.  945,  alllrmed  without  opinion 
in  J33  App.  Div.  889,  118  N.  Y.  Supp.  1J32; 
McCann  v.  Com.  108  Pa.  509,  48  Atl.  470, 
affirming  14  Fa.  Super.  Ct  221;  Com.  v. 
Mellet,  27  Pa.  Super.  Ct.  41;  Com.  t. 
Caulfield,  27  Pa.  Super.  Ct.  279,  which  is 
affirmed  in  211  Pa.  644,  61  Atl.  243;  Com. 
V.  McDermott,  37  Pa,  Super,  Ct-  1,  re- 
versed on  other  grounds  in  224  Pa.  S63, 
24  L.RJi.(N.S.)   431,  73  Atl.  427. 

Likewise,  a  statute  prohibiting  persons 
who  sell  oleomargarin  from  selling  or  giv- 
ing away  with  it  any  coloring  matter  which 
may  be  used  to  color  the  oleomargarin 
so  as  to  give  it  the  oppearance  of  yellow 
butter  is  a  valid  police  regulation,  and  not 
an  ille^l  restraint  of  trade,  or  interfer- 
ence with  vested  rights.  The  court  said: 
"It  may  well  be  that  the  purchaser  of  oleo- 
margarin is  hindered  to  an  eictent  from  ob- 
taining coloring  matter  with  which  to  color 
oleomargarin  for  sentimental  or  otlicr  rea- 
sons, which  is  intended  for  his  own  con- 
sumption; but  the  probabilities  are  that 
one  who  'would  thus  purchase  botli  tbe 
oleomargarin  and  the  coloring  ingredient 
has  in  view'  some  subsequent  purchaser 
from  him,  or  some  consumer  other  than 
himself,  and  that  he  seeks  the  means  of 
compound  to  work  fraud  or  deception  upon 
other."     People  v.  Von  Kampen,  140 


See   next   subdivision  for  1 


Goo'^lc 


880 


MISSISSIPPI  SUPEEUB  COUBT. 


API, 


the  lefrislative  department  of  tbe  gorem- 
meitt  does  not  transcend  the  eoutitutional 
limit  of  itB  power.  In  Fowell  r.  Com. 
114  Pa.  294,  60  Am.  Eep.  360,  7  Atl.  913, 
7  Am.  Crim,  Hep.  32,  Starrett,  J.,  after 
reviewing  the  cases  holding  legislation  to 
be  const  itutional  on  the  ground  that  it 
WHS  the  lawful  exercise  of  the  police  pow- 
er of  the  state,  says:  The  manufacture, 
sale,  and  keeping  with  intent  to  sell,  ma; 
all  alilie  l>e  prohibited  by  the  legislature, 
if,  in  their  Judgment,  the  protection  of  the 
public  from  injurj  or  fraud  requires  it. 
To  deny  the  authority  of  the  legislature 
to  do  so  la  to  attack  all  that  is  vital  in 
the  police  power.  To  refuse  recognition 
of  the  power  in  a  given  case  because,  in 
the  judgment  of  some,  the  legislature, 
though  acting  within  its  proper  sphere,  may 
have  mistaken  the  public  necessity  for  a 
law  prohibitory  in  its  character,  is  to  make 
tbe  individual  judgment  superior  to  that 
of    the    legislature,    to    which    the    people. 


in  their  iovereign  eapacify,  have  delegated 
the  lawmaking  power.' " 

In  St.  Louis  T,  Leisaing,  1  L.R.A.(N.6.) 
in  the  note  at  page  918,  it  is  said: 
"The  regulations  moat  frequently  test«d  in 
the  courts  are  those  estftbllshiDg  an  arbi- 
trary standard  of  quality,  without  r^ard 
to  the  question  of  adultetSition  or  extrac- 
tion, and  proliibiting  under  penalty  the 
sale  of  milk  falling  below  tti«  required 
standard.  St.  Louie  t.  Liessing  is  typical 
ol  the  decisions  upon  this  question.  Tbe 
authorities  ar«  there  very  thoroughly  gath- 
ered; but  see,  especially,  also,  as  sustain- 
ing regulations  of  similar  character.  State 
V.  Smyth,  14  B.  L  100,  SI  Am.  Kep.  344: 
SUte  V.  Campbell,  04  N.  H.  402,  10  Am. 
6t  Rep.  419,  13  AtL  685;  State  v^  Stone, 
49  La.  Ann.  147,  li  So.  11;  Com.  t.  Hough. 
1  Pa.  Diet.  B.  Bl;  Kansas  City  v.  Cook,  3S 
Mo.  App.  eOO;  State  v.  Crescent  Creamery 
Co.  83  Minn.  284,  64  UR.A.  406,  S5  Am.  Bt 
Rep.  464.  86  N.  W.  107;  People  \.  West, 
106  N.  Y.  293,  60  Am.  Rep.  462,  12  N.  E. 


jse  of  the  Federal  Constitu- 
tion upon  state  statutes  in  relation  to  oleo- 
margarin. 


A  state  statute  declaring  sales  of  fertUi- 
sere  void  unless  each  package  has  attached 
thereto  a  tag,  to  he  furnished  by  tlw  agri- 
cultural commissioner  of  the  state,  does 
not  violate  the  Federal  Constitution,  which 
vests  in  Congress  the  power  to  regulate 
commerce,  where  the  sale  is  made  within 
the  state,  although  the  vendor  is  a  resi- 
dent of  another  state,  and  tbe  fertilizers 
are  also  to  he  imported  from  another  state. 
^  Brown  v.  Adair,  104  Ala.  662,  16  So.  439. 

A  state  statute  which  makes  it  unlawful 
to  ship  to  or  from  any  part  of  the  state 
«ny  carcass  of  a  calf  unless  a  tag  is  at- 
tached, containing  certain  information,  in- 
cluding the  age  of  the  calf  when  slaugh- 
tered, is  not  a  regulation  or  interference 
with  interitate  commerce,  but  is  a  rea- 
sonable exercise  of  the  police  power  to  pro- 


aate  of  unwholesome  fnod.     _._ . 

opp,  106  App.  Div.  £00,  94  N.  Y.  Supp. 
773,  affirming  44  Misc.  12,  89  N.  Y.  Supp. 
700. 

Likewise,  a  statute  requiring  syrups,  roo- 
lasses,  etc.,  to  be  labeled  by  their  true 
name,  and  show  all  the  ingredients  going  to 
make  up  their  composition,  does  not  unduly 
interfere  with  interstate  commerce.  Mc- 
Derraott  v.  State,  143  Wis.  18,  —  LJl.A. 
(N.S.)  — ,  126  N.  W.  888,  21  Ann.  Cas. 
1315. 

A  state  statute  requiring  packages  con- 
tainine  articles  of  food  to  be  branded  with 
a  statement  of  the  net  contents  by  weight 
when  offered  for  sale  in  the  retail  trade 
-10  LJ;.A.(N.S.) 


imposes  no  obligation  upon  the  manufac- 
turer in  a  foreign  state,  but  operates  alone 
upon  the  dealer,  who  is  selling  tbe  product 
at  retail  as  a  part  of  the  body  of  the  prop- 
erty of  the  state,  and  exclusively  under 
state  control,  and  does  not  unlawfully  in- 
terfere with  interstate  commerce.  Re  Ag- 
new,  89  Neb.  306,  35  L.R.A.(N.S.)  836,  )3) 
N.  W.  817,  Ann.  Cas.  1S12  C,  676,  followed 
in  Re  King,  69  Neb.  208,  131  N.  W.  620. 

The  requirement  that  the  name  and  per- 
centage of  the  diluent  or  diluents  or  bases 
shall  he  stated  in  the  labels,  as  provided 
by  a  state  statute  relating  to  the  sale  with- 
in the  state  of  concentrated  commerci'&l 
feeding  stuffs,  is  a  proper  exercise  of  the 
police  power  of  tbe  state,  end  does  not,  u 
applied  to  sales  by  importers  in  the  orig- 
inal packages,  amount  to  an  unconstitu- 
tional regulation  of  interstate  commerce. 
SUndard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  540,  B6  L.  ed.  1197,  32  Sup.  Ct  Rep- 
784;  Savage  v.  Jones.  225  U-  S.  601,  56 
L.  ed.  1182,  32  Sup.  Ct.  Rep.  716. 

The  use  of  the  words  "original  pack- 
ages," in  a  statute  making  it  unlawful  to 
sell,  offer  for  sale,  or  deliver  black  powder 
for  use  in  any  coal  mines  in  the  states  ex- 
cept in  original  sealed  packages  containing 
]2i  pounds  of  powder,  does  not  necessitate 
tbe  conclusion  that  the  statute  prohibits  the 
importation  of  black  powder  from  other 
states  in  other  than  12i-pound  packages. 
Williams  V.  Walsh,  222  LI.  S.  415.  56  L 
ed.  263,  32  Sup.  Ct.  Rep.  137,  affirming  79 
Kan.  232,  9S  Fac.  777. 

And  a  state  statute  prohibiting  tbe  col- 
oring, coatinr.  or  polishing  of  an  article  is- 
tended  for  food,  whereby  damage  or  in- 
feriority is  concealed,  is  not  in  conflict  witti 
the  power  of  Congress  to  regulate  com- 
merce, although  applied  to  articles  W^'  " 
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410;  People  v.  KJbler,  106  N.  Y.  323,  12 
N.  E.  795;  People  v.  Cippsrly,  101  N.  Y. 
«34,  4  N.  E.  107,  reversiiig  37  Hun,  SIB; 
State  V.  GrovcB,  15  B.  I.  20B,  2  Atl.  384. 
The  intent  to  evftde  the  regulation  is  no 
part  of  the  olTenae,  knd  a  dealer  is  guilty 
though  he  selU  the  milk  exactly  ai  drawn 
from  the  cowb,  when  it  falls  below  the  re- 
quired standard.  State  v.  Campbell,  64  N. 
U.  402.  10  Am.  St.  Rep.  41B,  13  Atl.  686; 
Pain  V.  Bouglitwood,  L.  R.  24  Q.  B.  Div. 
353,  59  L.  J.  Mag.  Cas.  N.  S.  45,  82  L.  T. 
N.  S.  284,  38  Week.  Rep.  428,  18  Cox,  C. 
C.  747,  54  J.  P.  460;  People  v.  Kibler,  108 
N.  Y.  323,  12  N.  E.  795;  People  v.  Schaefler. 
41  Hun,  23;  Com.  t.  Farren,  0  Allen,  489; 
Com.  r.  Warreo,  IflO  Usm.  533,  36  N.  E. 
308." 

In  Dorsey  t.  SUte,  36  Tex.  Crim.  Kep. 
At  page  533,  40  L.R.A.  201,  70  Am.  St.  Rep. 
762,  44  S.  W.  616,  the  court  ezpresily  held 
that  "it  would  be  entirely  competent  for 
the  legislature  by  an  act  to  prohibit  the 
■ale    ...    of  flour  mixed  with  meal,  or 

864,  61  C.  C.  A.  122,  113  Fed.  616,  appeal 
dismissed  in  191  U.  S.  406,  48  L.  ed.  230, 
24  Sup.  Ct.  Rep.  148. 

A  statute  prohibiting  the  manufacture  or 
sale  of  process  butter  unless  plainly  marked 
"Renovatcji  Butter"  does  not  unduly  inter- 
fere with  interstate  commerce,  even  when 
such  butter  is  imported  from  another  state, 
for  purposes  of  sale  in  unbroken  packages. 
Hathaway  v.  McDonald,  27  Wash.  659,  91 
Am.  St.   Rep.  889,  68  Pac.  376. 

But  in  Jewett  Bros.  &,  Jewett  v.  Small, 
20  B.  D.  232,  105  N.  W.  738,  it  was  held 
that  a  state  statute  under  which  every 
prepared  article  used  for  food,  drink,  fla- 
voring, or  condiment,  by  man  or  domestic 
animals,  whether  simple,  mixed,  or  com- 
pound, is  required  to  be  marked  with  the 
true  name  .of^  the  manufacturer  and  the  lo- 
cation of  the  factory  where  it  is  prepared, 
constitutes  an  unreasonable  interference 
with   interstate   and  foreign   commerce. 

Likewise,  a  statute  forbidding  the  sale 
of  goods  made  by  convicts  without  being 
marked  "convict-inBde"  is  unconstitutional 
as  applied  to  goods  made  in  other  states, 
aa  an  unjust iflable  interference  with  in- 
terstate commerce.  Re  Opinion  of  Jus- 
tices, —  Mass.  — ,  9B  N.  E.  334.  To  the 
same  effect  is  People  ex  rel.  Phillips  v. 
Raynes,  138  App.  Div.  417,  120  N.  Y. 
Supp.  1053,  aflirnled  without  opinion  in 
108  N.  Y.  639,  622,  92  N.  E.   1097. 

And  in  Re  Ware,  63  Fed.  783,  it  was 
held  that  a  state  statute  prohibiting  the 
sale  of  baking  powder  containing  alum  un- 
less the  package  contained  a  label  indi- 
cating that  fact  is  an  unreasonable  iiiter- 
ference  with  interstate  commerce,  so  far  as 
it  relates  tn  original  packages  imported 
from  other  states,  in  the  absence  of  a  show- 
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any  other  wholesome  article,  without  prop- 
erly labeling  the  product  of  auch  combina- 
tion." That  is  a  square  decision  that  our  ' 
statute  prohibiting  the  sale  without  noting 
th«  adulteration  of  cotton  seed  meal  mixed 
with  hulls  in  any  quantity  is  a  constitu- 
tional statute. 

In  the  case  of  State  v.  Campbell,  64  N. 
H.  402,  10  Am.  St.  Rep.  410,  13  Atl.  585, 
the  state  prohibited  the  sale  of  adulterated 
milk,  or  milk  to  which  water  or  any  for- 
eign substance  had  been  added.  That  act 
was  assailed  as  unconstitutional,  and  the 
court  said:  "Under  what  is  generally 
called  the  police  power  of  the  state,  the 
legislature  msy  protect  the  public  heslth, 
comfort,  and  safety  by  prohibiting  the  adul- 
teration of  articles  of  food,  and  may  legis- 
late for  the  prevention  of  imposition  or 
fraud  in  the  sale  of  such  articles.  Pierce 
v.  State,  13  N.  H.  636;  State  v.  Clark,  28 
N.  H.  176,  61  Am.  Dec.  611;  State  v.  Free- 
man, 38  N.  H.  426;  Gage  v.  New  Hampshire 
Eclectic  Medical' College,   63  N.  H.   02,   S6 

As  shown  in  the  earlier  note,  statutes 
regulating  the  manufacture  and  sale  of 
oleomargarin  have  been  upheld  in  many  of 
the  states.  Cases  are  there  cited  which  up- 
held statutes  prohibiting  sales  of  oleomar- 
garin unless  colored  pink. 

But  since  the  preparation  of  the  earlier 
note,  it  haa  been  held  by  the  Supreme 
Court  of  the  United  States  that  a  sUtute 
which  requires  oleomargarin  and  other  imi- 
tation butter  to  be  colored  pink  is  invalid 
when  applied  to  oleomargarin  imported 
from  another  state,  as  an  unreasonable 
restriction  of  commerce.  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  ed.  60,  IS 
Sup.  Ct.  Rep.  768. 

To  the  same  effect  Is  State  v.  Bruce,  66 
W.  Va.  384,  47  S.  E.  146,  overruling  SUte 
V.  Myers,  42  W.  Va.  822.  35  L.H.A.  844,  S7 
Am.  St.  Rep.  8S7,  26  S.  E.  539,  which  is 
cited  in  the  earlier  not«. 

But.  a  statute  jjrohibiting  the  manufac- 
ture or  sale  of  injitation  butter  or  oleo- 
margarin, artificially  colored  so  as  to  causa 
it  to  look  like  yellow  butter,  is  not  in  con- 
flict with  the  commerce  clause  of  the  Fed- 
eral Constitution.  Plumley  v.  Masaachu- 
setU,  155  U.  S.  462,  39  L.  ed.  223,  6  Inters. 
Com.  Rep.  590,  16  Sup.  Ct.  Rep.  164,  af- 
firming 166  Mass.  236,  16  L.R.A.  830,  30  N. 
E.  1127. 

As  shown  by  the  opinion  of  Mr.  Justice 
Harlan,  such  statutes  seek  to  suppress 
false  pretenses  and  to' promote  fair  deal- 
ing in  the  sale  of  an  article  of  food;  tb 
compel  the  sale  of  oleomargarin  for  what 
it  is  by  preventing  its  sale  tor  what  it  is 
not;  and  to  protect  unwary  purchasers, 
who,  without  cIoBcly  scrutinizing  the  label 
upon  the  package  in  which  it  is  contained, 
would  be  induced  to  buy  it  as  and  for  but- 
ter produced  from  unadulterated  milk  or 
cream.  A.  L.  S. 


Goo'^lc 


MISSISSIPPI  SUPREME  CXJURT. 


Afb., 


Am.  Rep.  492.  The  sale  of  bread,  the  in- 
spection of  flour,  beef,  pork,  and  other  pro- 
visions, tha  practice  of  medicine,  Burgery, 
and  dentiBtT7,  the  licensing  of  druggisla, 
and  tbe  ■ales  of  drugs  and  medicines,  are 
regulated,  and  the  sate  of  spirituous  or  in- 
toxicating liquor  prohibited,  by  statute. 
Oen.  Laws,  chaps.  109,  122,  125-I2S,  132, 
133.  Such  legislation  is  not  open  to  the 
objection  that  it  transcends  tbe  limits  of 
legislative  authority,  the  purpose  and  ob- 
ject of  such  legislation  being  tbe  protection 
of  the  lives,  health,  comfort,  and  safety  of 
all  persons,  and  for  securing  this  purpose 
persons  and  property  are  subjected  to  many 
restraints  and  burdens.  They  are  presumed 
to  be  rewarded  by  the  common  liencOts  se- 
cured. Tbe  statute  of  1883,  regulating  tbe 
gale  of  milk,  was  designed  to  insure  tbe 
purity  of  an  article  of  food  of  universal 
consumption,  and  very  largely  an  article 
of  trade  and  commerce;  many  families  be- 
ing dependent  upon  the  dealer  for  their 
daily  supply.  Of  the  necessity  for  tbe  stat- 
ute the  legislature  is  the  sole  judge.  It 
clearly  belongs  to  the  class  of  police  regula- 
tions designed  to  prevent  frauds  and  to  pro- 
tect the  health  of  the  people.  Similar  stat- 
utes in  other  jurisdictions  have  been  held 
constitutional.  Com.  v.  Fatren,  9  Allen, 
489;  Com.  V.  Waits,  11  Allen,  264,  87  Am. 
Dec.  711;  Com.  v.  Luscomb,  130  Mass.  42; 
Com.  V.  Evans,  132  Mass.  1] ;  State  v. 
Smyth,  14  R.  I.  100,  SI  Am.  Kep.  344;  Peo- 
ple V.  Cipperly.  101  N.  Y.  034,  4  N.  E.  107 ; 
People  V.  West,  106  N.  Y.  203,  60  Am,  Eep. 
452,  12  N.  E.  610;  State,  Shivers,  Prose- 
cutor,  V.  Newton,  45  N.  J.  L.  400." 

It  is  curious  to  note  in  this  last  case  that 
tbe  statute  was  assailed  as  unconstitutional 
for  directly  the  opposite  reason  from  that 
assigned  here.  The  complaint  here  is  that 
9  1317  prescribes  no  standard.  The  com- 
plaint in  State  t.  Campbell  was  that  the 
statute  was  unconstitutional  because  it  did 
prescribe  an  arbitrary  standard,  and  on 
that  point  the  court  makes  the  following 
Tery  pertinent  observations:  "The  fixing 
of  an  arbitrary  standard,  in  g  9,  for  pure 
or  unadulterated  milk,  does  not  render  the 
statute  unconstitutional.  In  People  v.  Cip- 
perly,  37  Hun,  324^  a  similar  statute  of 
New  York  was  pronounced  unconstitutional 
upon  the  ground  that  it  deprived  tbe  de- 
fendant of  his  liberty  and  property  without 
due  process  of  law,  in  that  it  deprived  him 
of  the  right  upon  the  trial  to  have  the  issue 
determined  according  to  the  evidence  of  the 
fact,  and  compelled  him  to  submit  to  the 
statutory  declaration  of  the  fact  without 
having  the  truth  ascertained.  This  decision 
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was  reversed  in  the  court  of  appeals  (101 
N.  ¥.  634,  4  N;  E.  107],  and  the  constitu- 
tionality of  the  statute  sustained  on  grounds 
stated  in  the  dissenting  opinion  of  the  court 
below,  where  the  object  of  tbe  statute  was 
declared  to  be  to  regulate  and  control  the 
quality  of  an  article  of  food  in  the  interest 
of  tbe  health  of  the  people.  Learned,  P.  J, 
said:  'But  the  defendant  takes  tbe  broader 
ground  that  the  legislature  cannot,  under 
the  Constitution,  prohibit  tbe  sale  of  milk 
drawn  from  healthy  cows,  which,  in  its  nat- 
ural state,  falls  below  the  standard  fixed  by 
tbe  act,  unless  such  milk,  or  the  articles 
made  from  it,  are  in  fact  unwholesome,  or 
dangerous  to  public  health.  How  is  that 
question  of  fact  to  be  determined?  The 
court  cannot  take  judicial  notice  whether 
milk  below  the  standard  is,  or  is  not,  un- 
wholesome or  dangerous  to  public  health. 
Is  that  to  be  a  question  for  tbe  jury?  If 
80,  the  court  must  charge  a  jury  in  cash 
case  that,  if  they  find  milk  below  that  stand- 
ard to  be  unwholesome,  then  the  statute  is 
constitutional;  if  they  find  it  to  be  whole- 
some, then  the  statute  is  unconstitutional. 
Evidently  a  constitutional  question  cannot 
be  settled,  or  rather  unsettled,  in  that  way. 
Tbe  constitutionality  would  vary  with  the 
varying  judgment  of  juries.  Either,  then, 
the  legislature  can,  under  tlra  Constitution, 
forbid  the  sale  of  milk  below  a  certain 
standard,  whether  such  milk  be  in  fact 
wholesome  or  net.  ...  If  they  may  tU 
a  standard,  they  must  judge  whether  or 
not    milk    below    that    standard    is    whole- 

Wt  think  it  is  perfectly  clear  that  the  leg- 
islature had  the  power  to  declare  that  cot- 
ton seed  meal  adulterated  to  any  extent 
with  hulls  should  not  be  sold  without  not- 
ing such  adulteration,  as  held  in  the  two 
cases  just  above  referred  to  by  the  learned 
counsel  for  appellant.  We  are  therefore 
clearly  of  the  opinion  that  the  statute  on 
its  face  is  constitutional;  and  since,  on  tlie 
merits  of  this  case,  the  cotton  seed  meal 
sold  and  unlabeled  consisted  of  SO  per  cent 
hulls,  it  must  be  manifest  that  under  any 
standard  this  appellant  was   properly  con- 

Notliing  in  this  opinion  is  intended  to 
state  that  any  testimony,  other  than  expert 
testimony,  would  be  competent  to  show 
whether  cotton  seed  meal  was  adulterated. 
That  point  is  not  before  us. 

Per  Curlnm: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and  for  the  reasons  there- 
in  indicated,  tbe  judgment  is   affirmed. 


COLUNS  T.  LACKEY. 


OKLAHOUA  SCPRBME  COURT. 

J.  COLLINS,  Plff.  in  Err, 

M.  E.  LACKEY  et  al. 

(81  Okla.  776,  123  Pac  1118.) 

Speclflo    pertormance  ^  parol    a&le  ^ 
possession   not   under   contract. 

1.  PoBsesBion  taken  b;  a  vendee  under  a 
parol  contract  for  the  conveyance  of  real 
estate,  not  taken  in  pursuance  of  the  con- 
tract, or  with  the  knowledge  and  consent 
of  the  vendor,  ia  insufEcient  to  relieve  the 
contract  of  the  operation  of  the  statute  ol 
frauds,  and  to  entitle  the  vendee  to  Epeeiflo 
perfortoance. 

Headnot«H  bj  Hatxb,  J. 


Contract  —  parol  sale  of  realty  —  atat- 
nte  of  fraads  —  who  ma;  rely  on. 

2,  A  purchaser  of  land  maj  rely  upon  the 
statute  of  frauds  to  invalidate  a  parol  con- 
tract for  its  conveyance,  made  between  his 
vendor  and  one  claiming  adversely  under 
Ruch  parol  contract. 

(May  14,  1612.) 

ERBDR  to  tke  District  Court  for  King- 
fisher Coaaty  to  review  a  judgment  in 
favor  of  defendant  Mary  E.  Lackey  in  an 
action  bronght  to  quiet  title  to  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  D.  E.  Cnnnlngbam  and  Ii.  B. 
Weiss,  for  plaintiff  in  error; 

The   statute  of  frauds   is  a  personal  de- 


Jfote.  —  Right  of  a  purohaaer  of  real  es- 
tate to  rely  on  th«  statute  of  fraitda 
agalnat  contract  by  ftla  vendor  with 
a  third  pereon. 

It  is  assumed  in  this  note  that  the  con- 
tract is  one  which,  as  between  the  parties 
themselves,  is  voidable  by  reason  of  a  fail- 
ure to  comply' with  some  requisite  of  the 
statute  of  frauds,  the  distinctive  question 
treated  being,  as  to  the  right  of  a  pur- 
chaser who  was  not  a  party  to  that  con- 
tract to  take  advantage  of  the  statute  with 
reference  to  such  a  contract  Cases  in 
which  the  contract  has  been  by  any  means 
taken  out  of  the  operation  of  the  statute,  so 
that  it  would  not  be  available  as  between 
the  parties  thenuelves,  have  been  excluded. 

In  Fickerell  t.  Moras,  97  III.  220,  a  grantee 
whose  grantor  had  previously  entered  into 
a  parol  contract  for  the  sale  of  the  real 
estate  was  held  entitled  to  set  up  the  stat- 
ute of  frauds  as  against  the  parol  contract, 
although  the  grantor  thereafter  executed  a 
deed  in  pursuance  thereof,  and  in  the  course 
of  the  opinion  the  court  says  that  no  one 
but  the  grantor  oould  repudiate  the  .con- 
tract on  the  ground  that  it  waa  in  violation 
of  the  statute,  but  be  might  do  so,  and 
when,  by  the  conveyance  of  the  property 
to  another,  he  placed  It  out  of  bis  power  to 
comply  with  the  contract,  he  aa  effectually 
repudiated  the  contract  as  it  was  possible 
for  him  to  do  in  advance  of  a  suit  against 
him  for  specific  performance. 

In  Hunter  v.  Bales,  84  Ind.  299,  the  rule  is 
stated  that  the  vendor  makes  his  election  to 
treat  the  prior  verbal  contract  as  void 
whenever  he  makes  a  valid  agreement  of 
sale  in  the  face  of  it,  and  that  the  Inter- 
mediate purchaser  in  such  case  is  shielded 
by  the  statute  as  well  as  the  vendor. 

So,  in  the  recent  case  of  Ugland  v.  Farm- 
ers' ft  M.  State  Bank,  —  N.  D.  — ,  137  N.  W. 
672,  a  purchaser  who  bad  been  informed 
that  a  prior  parol  sale  by  his  vendor  had 
been  abandoned,  and  thereupon  took  an  as- 
signment of  a  contract  for  the  sale  of  the 
real  estate  in  question,  was  held  entitled  to 
plead  the  statute  of  frauds  against  the  pur- 
chaser on  such  parol  sale,  in  an  action  for 
40  L.R.A.(N.S.) 


ipeciflc  performance  against  him  and  his 
trustee,  in  whose  name  be  had  in  the  mean- 
obtained  the  title  from  the  original 
vendor. 

And  in  Maaterson  v.  Little,  75  Tex.  SS2, 
I  S.  W.  154,  a  purchaser  who  had  obtained 
title  to  land  was  held  entitled  to  plead  the 
statute  of  frauds  against  the  claim  of  one 
who  had  a  parol  contract  with  his  grantor 
Ln  interest  in  the  land. 
was  held  in  King  v.  Coleman,  08  Tenn. 
561,  40  S.  W.  1082,  that  a  purchaser  in 
;saion  by  virtue  of  an  execution  sale 
and  deed  in  acoordance  therewith  might 
plead  the  statute  of  frauds  against  the 
validity  of  a  prior  parol  sate  in  an  entirety 
different  chain  of  title,  so  as  to  defeat  the 
right  of  the  parol  vendee  to  dispossess  bim. 

In  Petty  ».  Petty,  4  B.  Mon.  215,  3B  Am. 
Dec.  601,  where  a  man  about  to  marry  a 
woman  with  whom  he  had  agreed  by  parol 
to  effect  a  settlement  after  marriage  deeded 
his  property  to  his  children,  it  was  held 
that  such  cnildren  might  plead  the  statute 
of  frauds  as  against  the  agreement  in  an 
action  to  set  aside  the  deeds  and  compel 
the  completion  of  the  settlement;  but  it  is 
further  held  in  this  case  that  the  deeds 
were  tainted  with  fraud,  so  that  tbey 
would  be  declared  void  in  so  far  as  they 
affected  the  wife's  right  of  dower. 

There  is  dictum  in  Sonnemann  v.  Merti, 
221  III.  382,  77  ^f.  E.  650,  to  the  effect  that 
an  instruction  which  excludes  heirs  and 
privies  of  parties  to  a  parol  agreement  from 
taking  advantage  of  the  statute  of  frauds 

In  Hansen  v.  Berthelsen,  ID  Neb.  433,  27 
N.  W.  423,  the  grantee  of  one  who  had 
taken  title  to  real  estate  under  an  oral 
trust  was  held  entitled  to  set  up  the  stat- 
ute of  frauds  as  against  the  cestui  que  trust, 
in  an  action  by  him  to  have  tlie  deed  set 
aside  and  a  reconveyance  compelled. 

So,  in  Dailey  v.  Kinaler,  35  Neb.  835,  53 
N.  W.  973,  a  plaintiff  who  had  obtained  a 
decree  in  his  favor  in  an  action  fn  set  aside 
certain  conveyances  and  compel  a  recon- 
veyance to  him  was  held  entitled  to  set  up 
the  statute  of  frauds  apainat  an  intervener 
who  claimed  to  be  entitled  to  the  property 
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feitH, — In  thU  MM  panoDkl  to  the  gruit- 
ors  aJone, — «iid  cannot  be  raiwd  by  defend- 

20  Cfc  306,  L.;  Dftum  ▼.  Collie^,  27  Colo. 
66,  69  Pao.  763;  King  v.  Bushnell,  121  HI. 
S66,  13  N.  E.  246. 

Had  the  deed  not  been  delivered,  but  the 
terma  and  conditions  admitted,  the  same 
vould  entitle  the  plaintiff  to  Bpeclflc  per- 
formance, even  egninHt  the  gTintore.< 

Spregue  t.  Jeesup,  48  Or.  211,  4  L.R.A. 
(N.S.)  410,  83  Fac.  146,  84  Pac.  B02;  Beale 
y.  Clark,  71  Qa.  818. 

Mr.  Jobn  T.  Bradley,  Jr.,  for  defend- 

Taking  poseeaeion  of  real  estate  is  not 
euffielent  pertormaiiGe  of  an  oral  contract 
to  take  it  out  of  the  statute  of  frauds. 

Bringhurst  t.  Texas  Co.  30  Tez.  Civ.  App. 
600,  87  S.  W.  8B3;  Bradley  v.  Owslej,  74 
Tex.  09,  11  S.  W.  lOflB,  —  Tex.  — ,  10  S.  W. 
340;  Purull  T.  Coleman,  B  D.  C.  SB;  Cat- 
lett  T.  Bacon,  33  Miss.  269;  Terry  v.  Craft, 
—  Tex.  — ,  87  a  W.  844i  Hefiin  v.  Milton, 
49  Ala.  364;  Manning  v.  Pippen,  95  Ala. 
S37,  11  Bo.  60;  Updike  v.  Armstrong,  4 
III.  664;  Burns  t.  Daggett,  141  Mass.  368, 
6  N.  E.  727 ;  Wisconsin  It.  M.  R.  Co.  t,  Mc- 
Kenna,  13B  Mich.  43,  102  N.  W.  281 ;  Kel- 
sey  V.  McDonald,  7fl  Mich.  188,  42  N.  W. 
1103;  Chamberlain  v.  Manning,  41  N.  J.  Eq. 
esi,  7  Atl.  «34;  Galbreath  t.  Qalbreath,  6 
Watta,  146. 

HsTM,  J.,  delivered  the  opinion  of  the 
court: 
This  action  was  commenced  in  tlie  court 


below  by  plaintiff  in  error,  hereinafter  called 
plaintiff,  against  defendants  in  error,  to 
remove  cloud  from  title, to  certain  real  es- 
tMe,  As  it  does  Dot  appear  that  any  of 
the  defendants  in  error,  eicept  M.  E.  Lack- 
ey, have  an;  interest  in  this  controveraj, 
we  shall  refer  to  ber  as  defendant. 

Plaintiff  alleges  in  bis  petition  that  lie 
is  the  owner  of  the  legal  title  and  in  actual 
and  peaceable  poiieseion  of  lots  10,  11,  and 
12,  in  block  1,  in  Colson's  addition  to  the 
city  of  Kittgflsher;  that  defendant  claims 
some  right,  title,  or  interest  in  and  to  said 
lots  adverse  to  plaintiff,  the  exact  nature 
of  which  is  unknown  to  him.  Be  prays  in 
bis  petition  that  title  to  said  lots  be  for- 
ever quieted  in  bim,  and  that  the  deed  un- 
der which  defendant  claims  be  canceled  and 
held  for  naught.  Defendant  in  her  answer 
and  crOBB  petition  makes  general  denial  of 
tlie  allegations  of  plaintiff's  petition,  and 
speciBcally  denies  that  plaintiff  is  the  own- 
er or  has  any  interest  in  the  lota,  and  seta 
up  title  in  herself  by  virtue  of  a  warranty 
deed  executed  and  delivered  to  her  on  the 
9th  day  of  January,  1909.  Bbe  prays  that 
title  to  aaid  lota  be  quieted  in  her;  and 
that  any  deed  or  muniment  of  title  pur- 
porting to  vest  any  intereet  or  title  in  plain- 
tiff he  canceled  and  held  for  naught.  To 
her  answer,  plaintiff  filed  a  reply  denying 
the  affirmative  allegationi  therein;  and  on 
the  issues  thus  joined  the  case  was  tried 
by  the  court,  without  a  jury. 

The  court,  after  bearing  all  the  evidence, 
found  the  facts  substantially  as  follows: 
On  the  21st  day  of  December,  190S,  Albert 


in  dispute  by  virtue  of  a  parol  trust  In  her 
favor  from  the  defendant. 

And  in  Sanhom  v.  Murpby,  86  Tex.  437, 
26  S.  W.  010,  a  purchaser  whs  held  to  have 
the  right  to  set  up  the  statute  of  frauds  to 
avoid  an  attempted  parol  resciaaion  of  a 
contract  by  which  bia  grantor  became  pos- 
sessed of  the  land  in  question. 

In  Grundies  v.  Kelso,  41  III.  App.  200,  it 
is  held  that  the  grantee  of  a  leaaor,  being 
in  privity  with  such  leaaor,  can  aet  up  the 
statute  of  frauds  against  an  alleged  parol 
extension  of  the  lease. 

But  in  Shakespeare  v.  Alba,  76  Ala.  .151, 
where  one  had  purchased  land  subject  to 
a  parol  lease  thereon,  it  was  held  thst  he 
could  not,  in  an  action  specifically  to  en- 
force the  lease,  in  which  hia  vendor  waa 
made  a  party  and  waived  the  benefit  of  the 
statute.  Bet  up  such  atatute  to  invalidate 
the  leaae.  There  were  other  reasons  given, 
however,  for  the  decision  in  this  ease,  aome 
of  which  seem  of  more  force  than  the  one 

In  Lucaa  v.  Mitchell,  3  A.  K.  Marsh.  244. 
one  who,  with  full  knowledge  of  a  parol 
sale  by  the  bolder  of  a  title  bond  to  one 
who  had  paid  the  purchase  price  and  gone 
into  possession,  secured  an  assignmeni  of 
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the  title  bond  to  himself,  was  held  not  en- 
titled to  the  aid  of  a  court  of  equity  to  com- 
pel a  conveyance  from  the  parol  vendee, 
who  in  the  meantime  had  secured  the  legal 
title  in  himself. 

In  Bulkley  v.  Storer,  2  Day,  631,  it  was 
lield  that  a  purchaser  of  land  who  bad 
fraudulently  obtained  title  to  the  same 
could  not  object  to  the  introduction  in  evi- 
dence of  a  parol  contract,  void  under  the 
statute  of  frauds,  in  bia  grantor's  title,  fn 
an  action  on  the  case  against  him  for  fraud. 

After  the  vendor  under  a  parol  contract 
has  elected  to  treat  the  contract  as  void, 
and  has  conveyed  the  property  to  another, 
he  cannot  file  an  answer  in  an  action  for 
specific  performance  in  such  a  way  aa  to 
complete  the  parol  contract  and  render  it 
enforceable.  Messmore  v.  Cunningham,  7S 
Mich.  623,  44  N.  W.  146.  Nothing  is  said 
in  this  case  as  to  the  right  of  the  grantee 
to  rely  on  the  statute  of  frauds. 

The  fact  that  the  grantee  may  have  bad 
notice  of  the  parol  contract  was  held  to 
amount  to  nothing  in  Pickerell  v.  Morsn. 
97   111.  220. 

See  Lucas  v.  Mitchell,  3  A.  K.  Harsh.  244. 
supra.  W.  A.  B. 
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M.  Coleon,  J.  O.  ColUna,  F.  C.  Smith,  ani 
Jiutin  B.  C&11  w«n  the  ownera  of  the  lots 
in  controversy.  On  that  date,  A.  M.  Colaon, 
acting  for  himself  snd  hit  joint  ownerB, 
entered  into  an  oral  agreement  with  plain- 
tiff to  sell  and  convej  said  lots  to  him ; 
and  thereafter  a  de«d  waa  executed  by  the 
above-named  joint  ownera  of  the  lots,  ant" 
aaid  deed  waa,  on  the  2d  day  of  March 
1009,  delivered  to  plaintiff.  On  the  lat  day 
of  January,  1009,  plaintilT  took  pooHesaion 
of  the  lots  and  made  improvements  thereon 
by  cutting  soap  weeda  on  aame  and  spread- 
ing manure  on  the  lots,  and  also  by  digging 
two  post  holea  and  setting  two  posta  there- 
on. On  the  Otb  day  of  January,  1909, 
George  P.  Bonnett,  who  waa  the  duly  ap- 
pointed and  acting  attorney  in  fact  for  the 
aaid  Colaon,  Smitbj  Call,  and  Collina,  pur- 
porta  to  have  conveyed  the  Iota  to  defendant. 
On  the  laat-mentioned  date,  Bonnett,  as  at- 
torney in  fact  for  the  owners  of  aaid  tote, 
executed  and  delivered  to  defendant  Mar; 
E.  Lackey  a  deed  conveying  said  lots  to  her. 
His  power  of  attorney  was  duly  recorded 
on  the  9th  day  of  January,  1909,  and  the 
deed  executed  to  Mary  G.  Lackey  waa  filed 

■  for  record  on  the  12th  day  of  January,  1900, 
prior  to  the  delivery  of  the  deed  from  the 
same  grantors  to  plaintiff.  Plaintiff  con- 
tinued in  poasession  of  aaid  lota  until  the 
Sth  day  of  February,  1909,  on  which  date 
defendant,  over  the  protest  of  plaintiff, 
t«red  upon  aaid  lots  and  plowed  them  up, 
except  a  small  portion  on  which  waa  Iocat«d 
a  cow  corral,  the  posaession  of  which  was 
retained  by  plaintiff.  Defendant,  prior  to 
the  purchase  by  her  of  the  property,  saw 
the  manure  that  bad  been  placed  on  said 
lots,  hut  waa  not  informed  who  put  it  there, 
and  had  no  actual  notice  of  platnttfT'a  oral 
contract  for  the  purchaae  of  aaid  lots. 
From  these  facts,  the  court  concluded  that 

'  the  oral  contract  between  Colaon  and  Col- 
lins, on  December  21,  I90B,  for  the  aale  of 
aaid  lota,  waa  void  under  the  statute  of 
frauds;  and  that  the  poasession  taken  there- 
of by  plaintiff  on  January  1st,  and  the  im- 
provements made  by  him  thereon,  were  not 
sufficient  to  entitle  plaintiff  to  specific  per- 
formance of  said  contract,  and  for  that  rea- 
son defendant  Mary  E.  Lackey  acquired  a 
good  title  by  virtue  ot  ber  deed,  and  is  the 
owner  and  entitled  to  possession  of  the  lots, 
and  rendered  judgment  accordingly. 

The  aole  asaignment  of  error  relied  upon 
for  reversal  of  this  cause  is  that  the  judg- 
ment of  the  trial  court  is  against  the  law 
and  the  evidence.  It  is  not  questioned  that 
the  parol  agreement  made  between  plaintiff 
and  the  grantors  on  December  21,  1908,  is 
void,  unless  the  taking  of  possession  by 
plaintiff  and  making  the  improvements  on 
the  lots  mentioned  is  sulEcient  to  take  the 
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contract  out  of  the  operation  of  the  statute 
of  frauds,  and  render  plaintiff  entitled  to 
upeciflc  performance  of  the  contract.  Plain- 
tiff did  not  pay  the  purchase  price  at  the 
time  tfae  oral  contract  was  made.  There  is 
evidence  to  the  effect  that  he  paid  same 
some  time  prior  to  the  time  the  deed  was 
finally  delivered  to  him;  but  the  exact  dato 
of  the  payment  of  the  purchase  price  by  him 
is  not  disclosed  by  the  evidence.  But  wheth- 
er paid  before  the  execution  and  delivery 
of  the  deed  to  defendant  on  January  0,  1909, 
or  afterwards,  is  not  very  material,  for  it  is 
well  settled  by  the  authorities  that  the 
payment  of  purchase  money  alone  is  not 
sufficient  perfoi'mance  of  an  oral  agreement 
to  sell  real  estate  to  authorize  the  court  to 
enforce  specific  performance  thereof.  The 
authorities  are  practically  unanimous  that 
payment  of  the  purchase  price  and  taking 
possession  under  the  contract  and  making 
valuable  improvements  on  the  granted  prem- 
ises constitute  such  a  performance  of  tho 
contract  as  will  warrant  a  decree  of  apeeiflc 
performance.  There  is  some  division  in  both 
the  Engliah  and  the  American  authorities 
as  to  whether  taking  possession  alone  un- 
der the  contract,  without  making  valuable 
improvements,  is  sufficient  to  take  the  con- 
tract out  of  the  operation  of  the  statute. 
The  weight  of  authority,  both  in  England 
and  in  this  country,  however,  supports  the 
rule  that  possession  alone  of  land  under  a 
verbal  contract,  when  delivered  to  the  ven- 
dee, ia  aullicient  performance  to  take  the 
case  out  of  the  statute  of  frauds,  without 
the  additional  circumstances  of  payment  of 
conaideration,  or  the  making  of  valuable  im- 
provements.    Fomeroy,  Spec.  Pert.  9  115. 

In  Halsell  v.  Benfrow,  14  Okla.  974,  TS 
Pac.  118,  e  Ann.  Cas.  286,  and  Butherlani) 
V.  Taintor,  17  Okla.  427,  87  Pac.  BOO,  it 
waa  held  that  the  court  would  enforce  » 
parol  agreement  for  the  sale  of  real  estatep 
when  the  vendor  has  paid  the  consideration 
and  taken  possession  in  good  faith,  with  the 
knowledge  and  consent  of  the  vendor,  aod 
made  permanent  improvements  thereon.  No 
case  has  been  decided  in  this  jurisdiction 
that  we  now  recall  where  the  facts  involved 
were  that  the  grantee  had  taken  possession 
only,  without  payment  of  consideration  and 
without  the  making  of  valuable  improve^ 
ments.  Among  the  many  decided  case» 
which  hold  that  the  delivery  of  possessioi> 
by  the  vendor,  or  the  taking  thereof  by  the- 
vendee,  in  pursuance  of  the  contract,  is  suf- 
ficient to  authorize  a  decree  of  specific  per- 
formanee,  are  the  following:  Kestts  t„ 
Rector,  1  Ark.  301;  Blakeney  v.  Ferguson^ 
8  Ark.  272;  McNeill  v.  Jones,  21  Ark.  277-,; 
Calanchini  v.  Branstetter,  84  Cal.  249,  24 
Pac.  140;  Eaton  v.  Whittaker,  18  Conn.  222. 
44  Am.  Dec.  E8fl;  Edwards  v.  Fry,  9  Kan. 
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417;  Baldwin  t.  Baldwin,  73  Ku.  39,  4 
L.R.A.(N.S.)  SS7,  84  Pac.  GSB;  Breankhan 
V.  Bresnahan,  71  Minn.  1,  73  N.  W.  CIS; 
Green  t.  Richards,  23  N.  J.  Eq.  32;  Whart- 
on V.  Stoutenburgb,  3C  N.  J.  Eq.  268; 
Jomsland  y.  Wallace,  39  Waib.  487,  Bl  Pac. 
1094. 

The  reaaon  upon  which  the  toregoing  rale 
ia  founded  ia  that,  if  there  be  no  agreement 
valid  in  law  or  equitj,  where  the  vendee  hu 
gone  into  poMeasian  in  puTsuance  of  hi*  con- 
tract, or  with  the  conaent  of  tbe  vendor, 
then  such  vendee  ia  made  a  trespaaser  and 
liable  as  such  to  the  vendor,  although  his 
every  act  has  been  done  with  the  knowledge 
and  consent  of  the  vendor;  and  such  a  poai- 
tion  would  amount  to  a  fraud  practised  up- 
on him  by  the  vendor.  Browne,  Stat.  Fr. 
I  40S.  But,  in  order  for  poaaession  alone 
to  authorize  specific  performance,  it  must 
be  attended  by  certain  circumstances;  it 
must  be  notorious,  exclusive,  and  delivered 
or  taken  in  pursuance  of  the  alleged  con- 
tract. Browne,  Stat.  Fr.  gS  473-47S.  One 
who  ia  already  in  posaessinn,  and  continues 
Buch  poBsession  after  the  making  of  a  parol 
contract  for  purcliaae,  does  not  thereby  take 
the  contract  out  of  the  statute.  An  entry 
made  after  the  parol  af^reement,  not  in  pur- 
suance thereof,  and  witliout  the  knowledge 
of  the  vendor,  is  a  trespass,  and  does  not 
authorize  a  decree  of  apeeiflc  performance. 
Such  entry,  in  order  to  authorize  speciSc 
perform n nee,  must  be  in  pursuance  of  and 
on  the  faith  of  the  contract.  Halsell  v.  Ren- 
frow,  14  Okla.  674,  78  Pac.  118,  2  Ann.  Cas. 
2S«;  Id.,  202  U.  S.  287,  SO  L.  ed.  1032,  2S 
Sup.  Ct.  Rep.  810,  6  Ann.  Cni.  189;  Browne, 
Stat  Fr.  §!!  4S3,  484;  McNeill  v.  Jones,  2] 
Ark.  277;  Foster  v.  Kimmons.  64  Mo.  488; 
Benedict  v.  Bird,  3  03  Iowa,  812,  72  N.  W. 
768;  Browder  v.  Phinnev,  37  Wash.  70,  79 
Pac.  599;  Wood  V,  Thornly,  Sfl  111.  465. 

There  ia  an  entire  absence  of  any  evi- 
ilence  in  the  record  to  show  that  plaintiff 
took  poasesaion  in  pursuance  of  the  parol 
agreement.  On  the  other  hand,  the  testi- 
mony ia  to  the  effect  that  nothing  was  aaid 
about  poaaession;  nor  did  he  take  poaeea- 
eion  with  the  knowledge  and  consent  of  the 
vendors.  Plaintiff  owns  and  lives  upon  Iota 
that  join  the  lota  in  controversy  on  the 
north.  Prior  to  the  making  of  the  oral 
agreement,  bis  cow  lot  extended  Borne  3  or  4 
feet  over  on  the  lota  in  controversy.  The 
only  acta  of  possession  exercised  by  blm 
eince  the  oral  agreement  that  were  not  ex- 
ercised before  are  that  tie  dug  post  holes 
and  set  two  posts,  for  tbe  purpose  of  ex- 
tending his  cow  lot  some  8  or  0  feet  farther 
over  on  the  Iota  purchased,  and  the  addi- 
tional acta  of  Bpreading  aome  manure  in 
buneheB  over  a  part  of  the  lota,  and  digging 
up  aome  weedB.  But  whether  all  tbeae  acts 
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constituted  a  taking  of  pwaeaaton  before 
the  purchase  or  after  the  purchase,  in  neith- 
er event  were  they  done  in  piirauanee  ol 
the  contract,  and  for  that  reason  are  inef- 
fective to  relieve  the  agreement  of  tbe  opera- 
tion of  the  statute;  and,  the  contract  being 
voidable  at  the  election  of  either  party 
thereto,  even  if  defendant  had  knowledge 
thereof  at  the  time  she  received  her  deed, 
it  was  without  any  force. 

It  ia  contended,  however,  by  plaintiff  that 
defendant  cannot  avail  heraell  of  the  stat- 
ute. It  ia  true  that  where  parties  to  i 
parol  contract  to  convey  real  estate  desire 
to  perform  the  contract,  they  may  do  ao, 
and  a  stranger  to  the  contract  cannot  Bel 
up  the  statute  for  the  benefit  of  either 
of  the  parties  or  for  himself;  but  this  mie 
does  not  exclude  those  holding  in  privity 
with  one  of  the  contractors  of  the  right  to 
avail  himself  of  the  statute.  To  hold  other- 
wise would,  in  a  great  measure,  destroy  the 
statute.  The  purpose  of  such  statute  ia  to 
provide  that  no  person  to  a  parol  contract 
to  convey  real  eatate  shall  be  bound  thereby, 
unless  he  chooses  to  be,  and  voluntarily  exe- 
cutes the  contract.  But  if  he  may  not  sell 
the  property  which  is  the  subject  of  such 
a  contract  to  another,  and  such  a  contract 
remains  a  cloud  upon  his  title.  unlesB  Buit 
ia  brought  to  remove  it,  or  unlets  the  other 
contracting  party  brings  a  suit  to  enforce 
the  contract,  and  defendant  pleada  the  atat' 
ute  and  obtains  judgment  declaring  tha  con- 
tract void,  then  such  a  contract  creates  s 
liability  against  the  parties,  subject  to  be 
defeated  only  by  a  suit.  When  the  ownere 
of  thia  land,  acting  through  their  lawfully 
constituted  agent,  conveyed  same  to  defend- 
ant, they  placed  it  out  of  their  power  to 
comply  with  their  parol  agreement  with 
plaintiff,  and  thereby  repudiated  their  con- 
tract with  him;  and  their  grantee,  being 
privy  to  the  parol  agreement,  may  take  ad- 
vantage of  the  statute.  Hansen  v.  Berthel- 
sen,  IB  Neb,  433,  27  N.  W.  423;  Best  v. 
Davis,  44  111.  App.  624 ;  Pickerell  v.  Morsa, 
97  III.  220;  Sonnemann  v.  Mertt  221  HI. 
362,  77  N.  E,  550;  Masteraon  v.  Little,  75 
Tex.  882,  13  8.  W.  164;  Shelton  v.  Thomp- 
son, 96  Mo.  App.  327,  70  S.  W.  258. 

Plaintiff  also  contenda  that  the  power  of 
attorneys  of  the  agent  from  whom  defend- 
ant purchaaed  had  been  revoked  prior  lo 
the  execution  of  the  warranty  deed  to  de- 
fendant. It  IB  not  necessary  here  to  de- 
cide what  would  have  been  the  effect  of  de- 
fendant's deed,  it  the  owners  of  tha  luid 
had,  prior  to  the  execution  and  delivery  of 
the  deed  to  defendant,  executed  and  de- 
livered to  plaintiff  their  deed  for  the  land 
in  controversy,  of  which  defendant  had  no 
actual  or  constructive  notice  until  the  de- 
livery of  the  dwd  by  the  agent  to  her.    It 


1B12. 


COLLINS  T.  LACKEY. 


ta  sufficient  answer  to  this  contention  that, 
as  heretofore  determined,  plaintiff  never  be- 
came vested  with  any  legal  or  equitable 
title  under  the  parol  agreement;  and,  while 
the  deed  from  the  owners  of  the  land  to 
plaintiff  was  drawn  on  the  21st  daj  of  De- 
cember and  signed  the  next  daj  bf  one  of 
the  grantors,  the  deed  was  not  signed  and 
executed  by  the  other  grantors,  nor  de- 
livered, until  in  March  thereafter,  long  sub- 
sequent  to  the  execution  and  delivery  of  de- 
fendant's deed.  At  the  time  defendant  pur- 
chased and  received  her  deed,  her  grantors 
were  the  owners  of  tbe  legal  and  equitable 
title  to  this  land,  and,  acting  either  in  per- 
son or  through  their  lawfully  constituted 
agent,  had  power  to  conTcy  it. 

For  the  foregoing  reasons,  the  judgment 
of  the  trial  court  should  be,  and  is,  affirmed. 


NBBIUSKA  SUPRBftlB  COHBT. 

HAHBY  W.  BUKDICK 

BLANCHE  EAELIN  et  al.,  Appta. 

(—  Neb.  — ,  136  N.  W.  888.) 

Parent  and  child  —  trBOBfer  ot  custody 
—  (velifare  of  child. 

Where  a  mother  dies  immediately  after 
the  birth  of  a  child,  and  the  father  commits 
it  to  the  custody  of  a  competent  woman, 
who  properly  cares  for  it  in  a  suitable  home, 
"Without  compensation,  and  the  father  per- 
mits a  mutual  attachment  to  grow  up  be- 
tween them  for  a  number  of  years  under  a 
contract  with  him  awarding  to  her  its  per- 
manent custody,  in  a  proceeding  by  the 
father  to  regain  his  child,  the  general  rule, 
that  the  controlling  consideration  is  the 
child's  own  best  interests,  applies. 

(June  12,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Custer  Coun- 
"ty  aiflnnini;  a  judgment  of  the  County  Court 
in  plaintiff's  favor  in  a  habeas  corpus  pro- 
ceeding to  secure  the  custody  of  Bertha  Mi]- 
-dred   Burdick.     Reversed. 

The  facts  are  stated   in  the  opinion. 


Headnote  by  Robi,  J. 


Messrs.  SulliTan  A  Squires,  for  appel- 
lanU: 

Everything  must  giv«  way  to  the  best  in- 
terests of  the  child. 

SUte  ex  rel.  Thompson  t.  Porter,  76  Neb. 
812,  112  N.  W.  28S. 

The  contract  in  evidencs  fn  the  eaae  at 
bar  is  a  valid  binding  contract  that  re- 
spondents can  rely  upon,  and  by  its  terms 
respondents  are  entitled  to  the  custody  of 
the   child. 

Legate  v.  Legate,  87  Tez.  248,  28  B.  W. 
281;  Clark  T.  Bayer,  32  Ohio  Et.  298,  30 
Am.  Rep.  693;  Enders  v.  Ender«,  1Q4  Pa. 
260,  27  L.R.A.  SB,  44  Am.  St.  Rep.  598,  30 
Atl.  129;  Curtis  v.  Curtis,  5  Gray,  535; 
Dumain  v.  Owynne,  10  Allen,  270;  People 
ei  rel.  Johnson  v.  Erbert,  IT  Abb.  Fr.  395; 
Merritt  v.  Swinlsy,  82  Va.  433,  3  Am.  fit. 
Rep.  115;  Bently  v.  Terry,  69  Ga.  555,  27 
Am.  Rep.  3SB;  Bonnett  ex  rel.  Newmeyer 
V.  Bonnett,  61  Iowa,  199,  47  Am.  Rep.  810, 
16  N.  W.  91;  Com.  ei  rel.  Gilkeson  v.  Gilke- 
son,  1  Fhila.  194;  State  ex  rel.  Wood  t. 
Deaton  —  Tex.  Civ.  App.  — ,  62  B.  W.  S91; 
Stringfellow  v.  Somerville,  96  Va.  701,  40 
L.R.A.  623,  29  S.  E.  685;  Oreen  v.  Campbell, 
35  W.  Va.  698,  29  Am.  St.  Rep.  843,  14  S. 
K  212;  Cunningham  v.  Barnes,  37  W.  Va. 
746,  38  Am.  St.  Hep.  67,  17  S.  E.  308;  Peo- 
pie  ex  rel.  Curley  v.  Porter,  23  111.  App. 
106;  Chaptky  T.  Wood,  26  Kan.  650,  40 
Am.  Rep.  321;  Miller  v.  Wallace,  76  Ga. 
479,  2  Am.  St.  Rep.  48;  Hoxsie  v.  PotUr, 
le  R.  L  374,  17  Atl.  129;  Ellis  v.  Jeaup,  11 
Bush,  403;  Nugent  v.  Powell,  4  Wyo.  173, 
20  L.R.A.  199,  62  Am.  St.  Hep.  17,  33  Pac. 
23;  Anderson  v.  Young,  64  8.  C.  388,  44 
L.R.A.  277,  32  8.  E.  448. 

Messrs.  Silas  A.  Holcomb  and  A.  P. 
Johnson,  for  appellee:  * 

Plaintiff  was  entitled  to  the  anstody  of 
his  child. 

Btate  ex  rel.  Thompson  v.  Porter,  78 
Neb.  818,  112  N.  W.  286;  Nerval  v.  Zins- 
masUr,  57  Neb.  IBS,  T3  Am.  St.  Rep.  COO, 
77  N.  W.  373;  Terry  v.  Johnson,  73  Neb. 
063,  103  N.  W.  319;  Miller  v.  Miller,  123 
Iowa,  166,  98  N.  W.  831;  2ft  Cyc.  1686; 
Stnrtevant  v.  State,  15  Neb.  459,  48  Am. 
Rep.  349,  19  N.  W.  617;  Re  Bullen,  28  Kan. 
781 ;  Clarke  r.  Lyon,  82  Neb.  625,  20  LJI.A. 
(N.S.)  171,  118  N.  W.  472. 

Rose,   J.,   delivered   the   opinion   of   the 

This  is  a  controversy  over  the  custody 
of  a  child  named  Bertha  Mildred  Burdick. 


Note. —  See  note  to  State  ex  rel.  Kear- 
ney V.  Steele,  16  L.R.A.fN.S.)  1004,  re- 
ferred to  in  the  above  opinion.  As  to  the 
-effect  of  tha  death  of  parent  to  whom  the 
custody  of  a  child  has  been  awarded,  upon 
■the  right  of  the  surviving  parent,  see  note 
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to  Clarke  v.  Ljon,  20  L.R.A.(N.S.)  171, 
and  later  case,  Wilson  v.  Mitchell,  30  L.R.A. 
(N.S.)  507.  As  to  right  of  parent  to  ap- 
pointment as  guardian  of  minor  child,  see 
note  to  Re  Crocheron,  33  L.R.A.(N.S.)   SflS. 
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It  wu  born  Ncn«iiiber  13,  190S,  uid  lU 
mother  died  Bt«  dsTi  laier.  Before  it  waa 
A  week  old,  it  was  talcen  to  the  home  of 
Bert  Kaelin,  where  it  remikiDed  for  more 
than  three  yeara.  Kaelin'i  family  consiat- 
ed  of  himself,  his  wife,  and  two  children,  a 
boy  ten  yeari  old  and  a  girl  of  the  age  of 
■ix.  May  14,  IBIO,  Harrj  W.  Burdiclc,  tlie 
father  of  the  child,  petitioned  the  county 
court  of  Cuater  county  for  a  writ  of  habeas 
corpus  to  obtain  its  custody,  alleging  that 
it  was  unlawfully  deprived  of  its  liberty  by 
the  Kaelins.  At  that  time  Burdick'a  fam- 
ily consiBted  of  himself,  a  lerond  wile,  &nd 
a  little  BOn  by  hia  first  wife.  The  rival 
families  are  prosperous  farmers,  living  in 
commodious  homes  |  of  a  mile  apart,  in 
Custer  county,  near  Ansley.  The  trial  in 
the  county  court  resulted  in  an  order  tak- 
ing the  child  from  the  Kaelina  and  restoring 
it  to  its  father.  Upon  a  review  at  the  pro- 
ceedings in  the  district  court,  the  judgment 
of  the  county  court  was  affirmed.  The  Kae- 
lins have  appealed  to  this  court. 

Is  the  judgment  of  the  county  court  free 
from  error?  Did  the  best  interests  of  the 
child,  when  all  of  the  facts,  circumstances, 
and  conditions  disclosed  by  the  evidence  are 
considered,  require  the  county  court  to  take 
the  child  from  the  Kaelins  and  restore  it 
to  its  father?  These  are  the  questions  to 
be  determined. 

Both  the  father  and  the  Kaelins  are 
abundantly  able  to  furnish  the  child  a  suit- 
able home,  to  support  it,  to  educate  it,  and 
to  bestow  upon  it  a  bounty  in  the  form  of 
property  or  testamentary  bequests.  It  can- 
not be  determined,  without  disregarding  the 
evidence,  that  the  father  is  unfit  to  have 
the  custody  of  his  child.  That  Mrs.  Kaelin 
is  ^  suitable  person  to  raise  it  has  been 
demonstrated  by  an  actual  test  of  motherly 
devotion  and  care,  above  the  criticism  of 
the  father  himself.  The  decision  must  there- 
fore be  controlled   by  other   considerations. 

The  father  asserts  his  rights  as  the  nat- 
ural guardian  of  his  offspring.  He  further 
urges  that  he  has  a  suitable  home;  that  he 
has  remarried  and  can  properly  care  for 
his  child;  that  his  present  wife  will  give 
it  the  care  of  a  motlier;  that,  according  to 
the  expressed  wish  of  the  child's  mother 
and  his  own  desires,  his  two  children  should 
be  raised  and  educated  together;  that  for 
their  own  good  they  should  be  companions; 
that  the  ties  between  brother  and  sister 
will  he  a  benefit  to  both,  if  thej  are  per- 
mitted to  live  together;  that  the  control  of 
a  father  Is  the  best  assurance  of  the  child's 
welfare  and  happiness;  that  the  Kaelins  ob- 
tained only  temporary  custody  of  the  child, 
with  tbe  understanding  they  shonld  receive 
compensation,  which  he  is  willing  to  pay; 
that  for  the  purpose  of  preventing  his  own 
40  L.R.A.(N.S.) 


relatives  from  interfering  with  its  custody, 
be  entered  into  a  contract  allowing  Mrs. 
Kaelin  to  keep  it,  but  not  for  the  purpose 
of  abandoning  bis  own  rights  as  parent; 
that  the  contract  was  void  as  to  him;  and 
that  the  best  interests  of  the  chQd  demand 
that  it  be  restored  to  his  custody  and  con- 
trol. 

The  merit  of  these  propositions  cannot 
be  determined  without  a  full  consideration 
of  other  facts.  In  a  controversy  like  this, 
the  court  is  not  bound,  as  a  matter  of  law, 
to  restore  the  child  to  its  father.  The  wel- 
fare of  an  infant  is  paramount  to  the 
wishes  of  tbe  parent,  where  it  has  formed  a 
proper  and  natural  attachment  for  another 
person,  who  has  long  stood  in  the  relation 
of  a  parent,  with  tbe  parent's  consent. 
Sturtevant  v.  State,  15  Neb.  459.  48  Am. 
Rep.  $4fl,  IB  N.  W.  617;  Norval  T.  Zins- 
master,  57  Neb.  I6B,  73  Am.  St  Sep.  500, 
77  N.  W.  373;  State  ai  rel.  Thompson  ». 
Porter,  78  Neb.  811,  112  N.  W.  286. 

Before  and  after  the  death  of  the  mother, 
Mrs.  Kaelin  was  at  her  home  to  minister  to 
her  and  to  her  child,  without  compensation. 
At  the  request  of  its  father,  she  took  the 
child  and  its  little  brother  home  with  her, 
and  for  a  short  time  kept  an  account  of 
her  expenditures  in  behalf  of  the  baby.  The 
little  boy  returned  to  his  father  in  three 
weeks,  hut  went  back  at  intervals,  remain- 
ing for  ft  short  time  only.  Tbe  child  was. 
sickly,  and  for  three  months  it  took  practi- 
cally all  of  Mrs.  Kaelin's  time.  Like  on 
anxious  and  devoted  mother,  she  spent  en- 
tire nights  with  it,  without  sleep.  One 
night,  when  it  was  sick,  she  telephoned  for 
its  father,  and  he  come  to  see  it.  After- 
wards she  again  telephoned  for  him  in  the 
night;  but  he  declined  to  come,  saying  she 
knew  better  than  he  what  to  do.  Constant 
attention  to  the  helpless,  innocent  child  pro- 
duced the  natural  result  Tbere  soon  come 
a  time  when  she  recognised  a  growing  at- 
tachment for  it,  and  when  she  began  to 
dread  a  separation.  After  considerable  dis- 
ion,  the  following  contract  in  writing 
was   duly  executed; 

This  agreement  made  and  entered  into 
this  leth  day  of  March,  A.  D.  1907,  by  and 
between  Harry  W.  Burdiek,  of  the  first  part, 
and  Blanche  Kaelin,  of  the  second  part, 
witnesaeth:  That  Harry  W.  Burdiek,  of  the 
first  part,  Is  the  father  of  Bertha  Mildred 
Burdiek,  his  minor  child;  and  that  said 
Harry  W.  Burdiek  has  this  day  vohmUwily 
relinquished  all  bis  right  to  the  custody  of 
and  control  over  said  Bertha  Mildred  Bur- 
diek, and  to  the  servicea  and  wages  of  said 
child,  to  tbe  end  that  said  Bertha  Mildred 
Burdiek  should  be  adopted  by  Blanche  Kae- 
lin, and  that  said  Blanche  Kaelin  shftll  be> 
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■tow  upon  uid  B«rttia  Hildr«d  Bnrdiek  all 
the  car*  of  and  control  over,  M  should  be 
bestowed  upon  a  child  bom  in  lawful  wed- 
lock. It  IB  further  agreed  that  the  first 
party  shall,  at  all  Teaaonable  times,  b« 
permitted  to  visit  said  Bertha  Mildred  Bu;- 
dick  and  to  have  said  Bertha.  Mildred  Bur- 
dick  visit  bim,  it  she  so  chooses.  It  is 
further  agreed  that,  should  the  second  par- 
ty not  provide  the  proper  care  of  said  child, 
then  the  said  Harry  W.  Burdick  shall  have 
full  right  to  take  said  child  and  declare 
this  contract  null  and  void. 

Harry  W.  Burdick. 
Blanche  Kaelin. 
Witness:     C.  Mackey. 

Consent  to  the  adoption  was  withdrawn. 
Of  course,  a  father,  by  entering  into  a  con- 
tract of  this  kind,  cannot  escape  his  obliga- 
tions to  bis  offspring^  nor  can  such  an  in- 
strument be  made  the  mean*  of  keeping  a 
child  in  an  unsuitable  place,  where  a  prop- 
er one  is  available.  An  examination  of  the 
opEnions  discussing  this  subject  shows  the 
correctness  of  the  following  editorial  note 
found  in  State  ex  rel.  Kearney  v.  Steele, 
16  L.R.A.(N.8.)  1004:  "Though  it  is  quite 
generally  held  that  a  contract,  whereby  a 
parent  intrusts  to  another  the  custody  of 
his  child,  with  the  understanding  that  his 
rights  thereto  as  parent  are  thereby 
ferred,   is   against  public   policy  and 

the  court  is  at  great  pains  to  discover 
whether  or  not  such  an  agreement  has  been 
made.  To  such  a  contract  great  import- 
ance is  attached;  and  oftentimes,  especially 
where  both  claimants  for  the  child  are  equal- 
ly iit,  such  contract  is  the  deciding  factor." 
Though  Burdick  insists  that  the  contract 
WOE  made  to  protect  the  child's  custody 
from  the  interference  of  his  relatives, 
own  testimony  shows  that  every  time  he 
thereafter  mentioned  the  subject  to  Mrs. 
Kaelin  she  asserted  her  absolute  right  of 
control,  and  that  her  will  in  that  respect 
prevailed.  She  kept  the  child  three  years 
after  he  remarried.  She  and  her  husband 
have  defended  their  possession  in  three 
courts  with  a  vigor  which  could  not  be  sur- 
passed on  behalf  of  their  own  children. 
When  Bnrdiek  spoke  to  Mrs.  Kaelin  about 
paying  for  keeping  the  child,  she  resented 
it,  saying  she  could  not  be  compensated  in 
money.  Ha  jiever  in  fact  gave  or  paid  her 
anything  of  value  beyond  818, — an  insuffi- 
cient reward  for  taking  care  of  his  little 
boy  alone,  though  she  made  no  charge  for 
doing  so.  No  disinterested  person  can  read 
the  record  without  being  convinced  that 
■he  believed  in  her  right  of  custody  under 
her  contract.  After  the  agreement  waa  «xe- 
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cuted,  she  allowed  the  child  to  pull  at  her 
heart  strings,  and  she  reciprocated  without 
restraint.  She  testified,  without  qualifica- 
tion, that  her  attachment  for  the  child  was 
the  same  as  for  her  own  children.  When 
the  writ  was  served  upon  her,  all  the  child 
knew  of  home  and  mother  had  been  learned 
at  the  Kaelins,  where  it  was  happy  and 
contented.  Such  ties  cannot  be  severed 
without  affecting  the  child.  Did  its  best 
nterests  require  a  separation!  Mrs.  Kae. 
lin  has  children  of  her  own.  Her  spirit 
has  been  refined  in  the  crucible  of  mother- 
hood. She  has  been  a  teacher.  In  her  honw 
the  child  hears  language  and  observes  man- 
ners born  of  culture  and  refinement,  where 
there  are  pictures,  flowers,  and  music- 
There  it  is  under  moral  and  religions  in- 
fluences softened  by  liberality  and  freedMn. 
A  court  may  well  hesitate  to  take  a  child 
away  from  such  surroundings  to  try  an 
experiment  elsewhere.  It  is  no  disparage- 
ment to  the  stepmother  to  say  that  these 
conditions  cannot  be  equaled  in  her  home. 
Upon  a  few  days'  acquaintance,  she  was 
married  to  the  father  of  the  child  six  months 
after  the  death  of  its  mother.  She  is  ten 
years  older  than  her  husband,  has  no  chil- 
dren of  her  own,  and  has  passed  the  time 
of  life  when  she  can  hope  to  become  a 
mother.  At  the  trial  she  made  no  claim 
to  an  affection  for  the  child,  beyond  that 
imposed  by  her  duties  as  a  stepmother. 
These  facts  are  not  mentioned  as  reflections 
upon  her  fitness  to  have  the  custody  of  the 
child,  but  to  suggest  the  difference  in  oondl- 
tions  to  which  a  change  of  custody  would 
subject  it.  Mrs.  Burdick  has  a  Urge,  well- 
kept  house,  near  a  good  school;  and  her 
testimony  indicates  that  she  would  require 
strict  observance  of  moral  and  religious 
principles  as  she  understands  them. 

At  the  time  of  the  trial,  the  child's  hap- 
piness and  welfare  were  assured,  for  the 
present  at  least.  To  make  a  change  would 
be  an  experiment  at  best.  At  the  Kaetins 
the  father  will  not  be  deprived  of  the  com- 
panionship of  his  daughter,  but  will  be 
welcomed  there  as  a  visitor  at  all  proper 
times,  as  long  as  he  recognizes  their  right 
of  custody.  Upon  a  proper  consideration  of 
tlie  entire  case,  it  canuot  be  held  that  the 
best  interests  of  the  child  require  a  change 
in  its  custody.  It  follows  that  there  was 
error  in  the  order  affirming  the  judgment 
of  the  county  court.  The  afilrmance  is 
therefore  reversed,  and  the  cause  remanded 
to  the  district  court,  with  instruntions  to 
commit  the  custody  of  the  ehlld  to  Mrs. 
Kaelin. 
Beversed,  with  inatmetimi.^ 
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Bfaeter  —  Inspection  of  Junk  —  necll- 

A  tDMter  is  not  liable  for  negligence  iu 
failing  to  inapei?t  an  ammcmia  tank  aaid  to 
him  aa  junk,  before  turning  it  over  to'em- 
pIoyecB  to  be  broken  into  Bcrap,  so  as  to  be 
liable  for  injuries  caused  by  the  escape  of 
gaa  which  had  been  permitted  to  remaio  in 
the  tuik  when  the  employees  started  to 
work  upon  it. 

(McClellan  and  Somerville,  JJ.,  dissent.) 
(NoTember  20,  1«11.) 

APPEAL  bj  plaintiff  from  a  judgment 
of  the  City  Court  of  Anniston  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  bj  defendant's  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nlel  P.  6t«rn«  and  Tate  A 
Walker  for  appellant. 

Messrs.  WlUett  A  Wlll«tt  for  appellee. 

Somerrllle,  J.,  delivered  the  opinion  ot 
the  court; 

Plaintiff  sned  to  recover  for  personal 
injuries,  and  the  case  was  submitted  on 
the  following  agreed  statement  of  facts, 
which  was  all  the  evidence: 

"On  the  16th  day  of  March,  1909,  plain- 
tiff was  an  employee  of  defendant.  While 
engaged  in  the  regular  course  of  his  em- 
ployment, he  sustained  injuries  by  am- 
monia gas  escaping  from  an  ammonia  tank, 
which  was  being  broken  by  the  steam 
hammer  of  defendant.  Plaintiff's  injuries 
confiDed  him  to  his  bed,  and  incapacitated 
him  from  working  for  three  weeks,  weak- 
ened his  eyesight,  and  caused  him  to  be 
short-winded.  This  ammonia  tank  had 
been  taken  from  a  pile  of  scrap  iron  on 
defendant's  yard,  and  the  ammonia  tank 
and    scrap    iron    had    been    on   defendant's 


One  other  reported  case  involves  the  duty 
of  the  master  in  respect  to  servants  engaged 
in  handling  junk.  In  Nickel  v.  Columbia 
Paper  Stock  Co.  96  Mo.  App.  228,  es  S.  W. 
055,  it  was  held  that  it  was  the  master'a 
duty  to  warn  serTants  engaged  in  sorting 
rags  and  paper,  of  tbe  danger  of  infection, 
where  refuse  from  a  hospital  containing 
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yard  for  about  two  years.  That  defendant 
was  in  the  habit  of  purchasing  for  its  roll- 
ing mill  large  quantities  of  scrap  iron,  and 
had  purchased  this  ammonia  tank  as  scrap 
iron,  together  with  a  lot  of  other  acrap 
iron,  and  it  had  been  in  the  scrap  pile  on 
defendant'a  yard,  aa  stated,  for  something 
over  two  years;  that  the  defendant  had 
just  before  this  accident  broken  up  as 
scrap  iron  several  other  ammonia  tanks 
similar  to  the  one  which  injured  plaintiff, 
and  found  nothing  in  them  and  nothing 
wrong  with  the  same. 

'The  tank  in  question  was  a  9-iDCh  tank 
about  S^  feet  long,  and  was  charged  with 
anunonia  gas,  a  substance  dangerous  when 
allowed  to  escape.  It  was  not  known,  how- 
ever, to  defendant,  or  any  of  its  agents  or 
employees  that  it  was  charged  with  am- 
monia gas  or  any  other  substance.  No  in- 
spection had  been  made  of  it;  nor  had  any 
inspection  been  made  of  the  other  ammonia 
tanks  which  had  l>een  broken  up  aa  scrap 
iron.  The  ammonia  tank  in  question  bad 
been  taken  from  the  scrap  pile  and  placed 
on  tbe  steam-hammer  anvil  by  order  of 
Lee  Coker,  who  was  intrusted  with  auperin- 
tendence  in  that  respect  by  the  defendant. 
The  employees  started  to  mash  or  break 
up  this  ammonia  tank  into  scrap  iron  in 
the  usual  manner,  by  placing  one  end  on 
the  steam-hammer  anvil,  with  the  other  end 
resting  on  the  sawhoree.  Tbe  men  wlio 
placed  the  tank  on  the  sawhorse  and  anvil 
stepped  back  to  get  out  of  tlie  range  of  the 
flying  particles  of  iron,  and  the  man  oper- 
ating the  steam  hammer  atruck  the  tank  a 
light  blow  with  the  hammer.  There  was 
no  noticeable  effect  from  the  blow,  except 
a  slight  flattening  of  the  end  of  the  tank, 
but  when  tbe  hammer  was  raised  the  am- 
monia or  gas  gushed  out,  shooting  the 
tank  out  from  under  the  anvil  and  around 
in  a  semicircle  to  a  point  about  30  feet 
from  the  hammer,  and  on  the  opposite  side 
from  that  on  which  it  was  resting  when 
struck.  The  ammonia  was  scattered  during 
the  flight  of  tbe  tank,  and  plaintiff  was 
injured  as  a  result  of  the  escaping  am- 
monia from  the  tank.  The  tank  in  ques- 
tion and  others  which  were  broken  up  were 
of  the  kind  in  which  ammonia  gas  is  ordi- 
narily kept,  although  they  were  all  pur- 
pieces  of  cotton  saturated  with  blood  and 
pieces  of  decaying  human  flesh,  or  any  oth- 
er foul  or  poisonous  materials,  were  col- 
lected by  his  agents.  The  court  held  fur- 
ther that,  even  if  the  material  had  been 
collected  without  the  defendant's  knowl- 
edge or  authority,  common  prudence  would 
have  dictated  an  inspection  thereof  before 
handing  it  over  to  servants  to  be  sorted. 
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chased  by  doteDduit  as  scrap  iron,  to  be 
used  as  scrap  iron,  and  had  been  put  in 
the  scrap-iron  pile  on  defendant's  yards." 

The  complaint  formulates  the  charges  of 
negligence  on  the  part  of  the  defendant, 
through  its  superintendent  in  charge  of  the 
work,  in  the  following  terou:  "(A)  He  or. 
dered  the  plaintiff  and  others  to  put  said 
ammonia  tank  on  said  hammer,  to  be 
broken  thereby,  when  he  knew,  or  ought 
to  haTe  known,  that  the  said  tank  was  dan- 
gerous and  liable  to  explode  or  emit  dan- 
gerous chemicals  or  gaseous  substances 
when  struck  by  said  hammer.  (B)  He 
negligently  had  saifl  tank  placed  on  said 
hammer,  to  be  broken  thereby,  without  in- 
forming himself  as  to  whether  or  not  the 
same  was  liable  to  explode  or  emit  danger- 
ons  ohemieals  or  gaseous  substances  when 
struck  by  said  hammer.  (C)  He  negligent- 
ly had  said  ammonia  tank  placed  on  said 
hammer,  to  be  bn^en  thereby,  when  the 
same  was  dangerous  and  liable  to  explode 
or  emit  dangerous  chemicals  or  gaseous  sub- 
stances on  being  struck,  of  which  danger- 
ous nature  of  said  tank  tlie  said  Leo  Coker 
knew,  or  ought  to  have  known  of  the 
same,  by  the  exercise  of  reasonable  dili- 
gence. (D)  He  negligently  ordered  said 
ammonia  tank  to  be  placed  on  said  ham- 
mer, to  be  mashed  thereby,  and  negligently 
failed  to  examine  the  same,  and  to  ai 
tain  whether  or  not  it  was  charged  and 
liable  to  explode  or  emit  dangerous  chemi- 
cals or  gaseouB  substances  on  being  struck, 
(E)  He  negligently  had  said  ammonia  tank 
placed  on  said  hammer,  and  the  be 
struck  by  said  hammer,  when  he  knew, 
ought  to  have  known,  that  the  said  tank 
was  likely  charged  with  ammonia  or  other 
highly  explosive  substance,  and  that  the 
striking  of  the  same  with  the  said  hommei 
would  likely  injure  those  close  by,  (F)  He 
n^ligently  bad  said  ammonia  tank  placed 
on  said  hammer,  and  the  same  struck  by 
said  hammer,  without  testing  or  inspecting 
the  same  to  see  whether  or  not  it  was 
charged,  and  without  knowing  whether  oi 
not  the  same  had  been  so  inspected  or  test- 
ed." 

The  record  is  silent  as  to  what  pleas 
were  interposed  by  the  defendant,  and  we 
presume  the  lubmissioo  was  on  a  ptea  oi 
the  general  issue.  The  trial  Fourt  gave  tc 
the  jury  the  general  affirmative  charge  for 
the  delendant,  and  there  was  judgment 
cordingly.  Thus  the  only  question  here 
is  whether  the  evidence  offered,  there  being 
no  dispute  as  to  the  facts,  was  of  such 
character  as  to  prima  facie  show  negligence 
OD  the  part  of  the  defendant  employer, 
to  permit  any  rational  inference  favorable 
to  that  view. 

ne  general   rule,  often  affirmed  by  this 
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and  other  courts,  is  thus  stated:  "If  the 
facts  are  disputed,  or,  if  not  disputed,  the 
existence  of  negligence  is  an  inference, 
which,  as  mere  matter  of  discretion  and 
judgment,  may  or  may  not  be  drawn  from 
them,  the  question  must  be  submitted  to 
the  jury."  Alabama  G.  B.  R.  Co.  y.  Jones, 
71  Ala.  4ST.  And,  again:  "In  cases  of 
doubt — where  the  facta  are  disputed,  or 
where  different  minds  may  reasonably  draw 
different  conclusions  from  the  same  undis- 
puted facts — the  question  of  negligence  vel 
tton  is  a  question  of  fact  for  the  determi- 
nation of  the  jury;  but,  when  the  facts  are 
undisputed,  and  the  inference  to  be  drawn 
from  them  is  clear  and  certain,  it  is  a 
question  of  law  for  the  decision  of  the 
court."  Louisville  k  N.  H,  Co.  v.  Alleo, 
78   Ala.  484. 

The  situation  presented  here  is  novel,  and 
falls  within  the  twilight  zone,  where  law 
and  fact  intermingle,  and  the  boundary  be- 
tween them  becomes  difficult  to  distinguish. 

It  is  the  nondelc^ble  duty  of  the  master 
to  exercise  due  care  and  diligence  to  fur- 
nish reasonably  safe  and  suitable  materials 
and  appliances  to  the  servant  who  has  to 
work  with  them.  Tutwiler  Coal,  Coke  ft 
I.  Co.  V.  Partington,  144  Ala.  157,  188, 
39  So.  898;  Southern  R.  Co.  v.  McGowan, 
149  Ala.  440,  43  So.  378;  Smith  v.  Wat- 
kins,  —  Ala.  — ,  65  So.  611.  The  servant 
may  assume  that  what  is  thus  furnished  is 
free  from  defect,  and  he  is  not  required 
to  exercise  ordinary  care  to  ascertain  the 
defect.     149  Ala.  440,  43  So.  378. 

A  necessary  corollary  to  the  duty  just 
stated  is  that  materials  which  are  ap- 
parently dangerous  to  use,  by  reason  of 
some  quality  or  condition,  or  which,  though 
apparently  innocent,  may,  by  reason  of 
antecedent  conditions  known  to  the  master, 
harbor  a  hidden  danger,  ought  to  be  In- 
spected by  the  master  before  they  are 
delivered  to  the  servant  for  his  use,  or  be- 
fore he  is  required  to  use  them.  Other- 
wise the  master  may  assume  that  what  is 
ordinarily  harmless  will  constantly  be  so 
under  similar  forms  and  conditions,  and 
even  reasonable  cate  and  prudence  would 
not  require  any  special  inspection. 

Where  the  law  has  not  prescribed  the  spe- 
cial conduct  due  from  the  master  under 
the  particular  circumstances,  no  more  is  re- 
quired of  him  than  "that  degree  of  care 
which  very  careful  and  prudent  men  exer- 
cise in  their  own  affairs."  Williams  v. 
Anniston  Electric  k  Oas  Co.  164  Ala.  34, 
51  So.  385,  So,  negligence  is  the  doing  of 
something  which  a  prudent  and  reasonable 
man  would  not  do,  or  the  omission  to  do 
something  which  a  reasonable  and  prudent 
man  would  do,  guided  by  those  consider- 
'  ations  which  ordinarily  govern  the  conduc 
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of  bunuu)  »Sftirs.  Oftrlick  t.  Doney,  48 ' 
AU.  220. 

In  the  kpplicatioD  of  these  general  ptinei- 
plei  to  the  particular  facts  in  hand,  we  are 
aided  by  no  Alabama  decision,  and  from 
other  atotei  we  find  onlj  two  cam  which 
seem  to  be  approximately  pertinent. 

In  Purdj'  T.  Westinghouse  Electric  ft 
Mfg.  Co.  197  Pa.  257,  61  L.R.A.  881, 
80  Am.  St.  Rep.  81S,  47  Atl.  237,  it  was 
held  that  the  use  of  barrel*  that  had 
formerly  contained  oil,  alcohol,  turpentine, 
bensin,  whisky,  and  other  things,  for  the 
shipment  of  iron  castings,  does  not  render 
ao  employer  liable  for  injury  to  an  em- 
ployee by  explosion  of  a  barrel,  caused  by 
lighting  a  matcb  to  lead  the  number  on 
the  barret,  done  in  tba  line  of  his  service, 
when  it  is  not  shown  that  the  employer 
had  any  knowledge  that  there  was  danger 
of  an  eiploaion  in  the  use  of  such  barrels. 
Says  the  court,  per  McCollum,  J.:  "There 
is  no  testimony  in  the  ca«e  which  shows 
that  the  defendant  company,  or  an;^  other 
person  connected  witb  it,  knew  that  the 
barrels,  used  as  above  stated,  were,  under 
any  circumstances,  explosive;  nor  is  there 
any  testimony  showing  that  such  barrels 
are  not  commonly  and  ordinarily  used  for 
such  purposes  at  manufactories,  or  that 
they  are  in  any  way  unsuitable  for  such 
us6.  It  seems,  therefore,  that  the  testi- 
mony introduced  in  support  of  the  plain- 
tiff's claim  was  justly  held  by  tbe  court 
below  to  be  insufficient  to  charge  the  de- 
fendant company  with  negligence."  It  will 
be  noted  that  the  decision  rests  upon  two 
propositions:  (1)  That  in  thus  using  these 
barrels  the  defendant  was  but  conforming 
to  common  usage;  and  (2)  that  there  was 
nothing  to  show  any  knowledge  of  their 
dangerous  character,  or  of  any  likelihood 
of  their  explosion,  since  tbey  were  empty 
when  brought.  And,  we  may  add,  tiie  dan- 
ger was  latent,  and  not  discoverable  by  any 
practicable  inspection.  This  decision  is  re- 
ferred to  in  tbe  text  of  1  Labatt  on  Master 
and  Servant,  g  81,  p.  217,  and  that  able 
writer  there  says  of  it,  by  way  of  criticism, 
that  he  is  of  the  opinion  that  "it  was  a 
fair  question  for  the  jury  whether  the 
employer  ought  not  to  have  inquired  more 
closely  into  the  conditions,  before  allowing 
the  appliances  in  question  to  become  part 
of  bis  plant." 

In  the  case  of  Neven  y.  Sears,  ISS  Haas. 
303,  29  N.  E.  472,  the  plaintiff,  a  stone 
mason,  was  dressing  a  stone  furnished  to 
him  by  his  employer,  the  defendant,  when 
the  stone  exploded  and  injured  the  plain- 
tiff. Tbe  stone  had  been  blasted  with  dyna- 
mite from  tbe  defendant's  quarry,  and 
there  was  evidence  that,  notwithstanding 
precautions  taken  at  the  quarry,  unex- 
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ploded  dynamite  had  been  fouml  in  the 
drill  holes  of  some  of  the  atonea  there 
quarried.  It  was  held  that  tbe  qneatioo 
whether  defendant  had  exercised  reasonable 
care  in  discovering  and  removing  unei- 
ploded  dynamite  from  the  stone  before  de- 
livery to  the  plaintiff  was  for  the  jury. 
Says  tbe  court,  per  Barker,  J.:  "We  are 
of  the  opinion  that  there  was  evidence  for 
tbe  jury  that  the  defendant  failed  to  use 
reasonable  care  to  furnish  safe  material  for 
the  plaintiff's  work.  The  jury  were  entitled 
to  consider  matters  of  common  knowledge 
with  the  evidence,  and  to  draw  reasonable 
inferences  from  the  whole.  .  .  .  His 
[defendant's]  employment  of  competent 
quarrymen,  and  bis  furnishing  them  with 
proper  means  of  preventing  any  dangers 
consequent  upon  the  use  of  dynamite,  would 
not  justify  him  in  relying  upon  an  actual 
want  of  knowledge  that  there  had  been 
carelessness  at  the  quarry,  as  an  excuse  for 
furnishing  a  dangerous  stone  for  plaintifTs 
use,  if,  knowing  all  that  had  happened  at 
the  quarry,  he  would  then  have  had  rea- 
son to  believe  that  uneiploded  cartridges 
might  remain  in  tbe  blocks  removed  to  the 
storage  ground,  and  in  ttaa  atones  split 
from  them.  The  jury  .  .  .  were  left 
to  Bay  whether  or  not  there  was  need  of 
such  an  examination,  upon  the  knowledge 
which  the  defendant  had,  or  ought  to  have 
had,  of  what  occurred  at  the  quarry,  and 
were  instructed  to  hold  the  defendant  only 
to  such  care  as  an  ordinarily  prudent  man, 
with  such  knowledge,  ought  to  use  with 
reference  to  stons  coming  from  such  « 
quarry." 

It  is  apparent  at  a  glance  that  Neveu  ▼. 
Sears,  in  its  material  and  decisive  aspects, 
is  very  strongly  anat<^ou8  to  the  present 
case,  if,  indeed,  there  be  any  valid  distinc- 
tion at  all.  Here  the  material  furnished 
to  tbe  injured  man,  to  be  broken  by  violent 
percussion,  was  a  metal  gas  tank  "of  the 
kind  in  which  ammonia  gas  is  ordinarily 
kept."  This  tank  Ijore  upon  its  face  the 
history  of  its  former  use  as  a  receptacle 
for  an  explosive  gas,  which  might  be  doji- 
gerous  to  human  beings,  if  suddenly  ex- 
posed to  it  in  snfficient  quantity.  It  may 
be  that  the  weight  of  probability  ia  that 
those  who  use  such  tanks  for  the  storage 
of  ammonia  gas  would  exhaust  their  gas- 
eouB  contents  before  discarding  them  for 
the  junk  pile-  But  this  is  a  mere  inference 
of  fact,  which  might  reasonably  be  subject 
to  frequent  exceptions.  It  certainly  cannot 
be  affirmed,  as  matter  of  law,  based  on 
&nj  common  usage  or  experience,  that  such 
a  tank  presumptively  contained  no  harmful 
residue  of  its  former  noxious  contents- 
Nor  can  it  be  affirmed,  as  matiier  of  law, 
that  the  employer  owed  to  his  emplt^ee  iu» 
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duty  to  inspect  a  tank  knovn  to  have  mice 
been  dangeiouB,  bo  far  as  his  present  use 
of  it  ia  concerned,  by  reason  of  impriBoned 
gas,  and  so  to  ascertain  whether  that  dan- 
ger had  been  removed,  and  the  material 
made  safe  for  bis  own  present  uses. 

It  ia,  of  eourae,  true  that  injuries  from 
latent  defects  in  machinery  or  materials, 
whose  presence  cannot  reasonablj  be  antici- 
pated, and  which  cannot  be  discovered  by 
careful  inspection,  impose  no  liability  on 
the  employer.  Louisville  ft  N.  B.  Co.  v. 
Allen,  78  Ala.  494.  But  it  cannot  be  said 
that  this  is  a  latent  defect  in  that  sense, 
since  tbe  nature  of  the 'receptacle  offered  a 
rational  baais  for  anticipation,  and  detec- 
tion would,  it  may  fairly  be  assumed,  have 
resulted  from  an  inapection  by  no  means 
difficult  or  troublesome. 

As  already  noted,  the  case  ol  Furdy  v. 
tVestingliouse  Electric  ft  Mfg.  Co.  supra, 
though  of  doubtful  soundness,  is  distin- 
guishable from  the  present  case,  and  is  not 
an  apposite  authority. 

We  have  carefully  considered  tbe  facts 
of  the  case,  as  well  as  tbe  authorities  and 
the  able  arguments  presented  by  opposing 
counsel;  and  I  cannot  eacape  tbe  conclu- 
aton,  in  line,  I  think,  with  the  Massachu- 
setts case  referred  to,  that  a  jury  might,  in 
tbe  application  of  their  common  sense  and 
experience  to  the  facts,  have  drawn  legiti- 
mate inferences  favorable  to  tbe  negligence 
of  tbe  defendant.  I  therefore  hold  that  the 
withdrawal  of  that  issue  from  tbe  jury  was 
error,  for  which  the  judgment  should  be 
reversed.  Justice  McClellan  concurs  in 
this  view  of  the  case,  but  Justices  Simpson, 
Anderson,  Mayfield,  and  Sayre  hold  that 
the  evidence  ahows  no  breach  of  duty  on 
the  part  of  the  defendant,  either  in  fact 
or  in  inference,  and  that  the  trial  court 
properly  withdrew  the  case  from  the  jury. 

It  results  that  the  judgment  must  be 
affirmed. 

Simpaon,  Anderson,  Ha  f  Held,  and 
Sayra,  JJ.,  concur! 

HcCIellan  and  Samcrrille,  JJ.,  dissent. 
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PEOPLE  OP  THE  STATE  OF  ILLINOIS 

EDWARD  H.  ELERDING,  Plff.  in  Err. 

(254  111.  670,  98  N.  E.  982.) 

OonstltntionsI  law  —  Itmltatton  at  htnre 
of  labor  -•-  women  —  Judicial  know]- 
edice- 

1.  The    court   does    not   know    judicially 
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that  there  is  no.  reasonable  connection  ba- 
tween  tbe  health,  welfare,  and  safety  ot 
tlie  public  and  the  limitation  of  the  hours 
of  labor  of  women  in  hotels,  which  would 
render  auch  limitation  an  improper  subject 
for  the  exercise  of  the  police  power. 
Same  —  discrimination  —  public  nature 

i.  Limiting  hours  of  labor  of  women  in 
hotels  to  ten,  while  placing  no  limitation 
upon  them  iit  boarding  houses,  and  other 
like  places,  is  not  an  unconstitutional  dis- 
crimination, since  the  public  nature  of  tbe 
hotel  business  furnishes  a  proper  ground 
for  claasiScation. 
Same  —  Indlvldnal  Inatanoea  —  effect. 

3,  That  individual  instances  exist  where 
women  are  not  injured  or  overworked  by 
being  kept  on  duty  in  a  hotel  for  more  than 
ten  hours  does  not  render  invalid  a  aw 
limiting  the  employment  of  women  in  auch 
places  generally  to  that  period  of  time  per 

d.j. 

(Vickers,  J.,  dissents.)' 
(June  21,  1S12.) 

ERROR  to  tbe  Circuit  Court  for  Colea 
County  to  review  a  judgment  conviet- 
ing  defendant  of  violating  the  statute  limit- 
ing tbe  hours  of  labor  of  women  In  hotels. 
Affirmed. 

The   facts  are  stat«d  In  tbe  opinion. 

Mr.  J.  H.  Sfnrstaail  for  plaintiff  In  error. 

Messrs.  Edgar  A.  Bancroft,  and  Baoi- 
uel  A.  Harper,  with  Messrs.  W.  H,  SUad, 
Attorney  General,  Fred  H.  Hand,  Assist- 
ant Attorney  General,  and  K.  G.  Ham- 
mond, for  the  State: 

Statutes  limiting  the  hours  of  women's 
labor  in  factories,  lahndries,  mercantile 
and  mechanical  establishments,  hotels,  and 
restaurants  are  constitutional. 

W.  C.  Ritchie  ft  Co.  v.  Wayman,  244  111. 
S09,  27  L.R.A.(N.S.)  994,  91  N.  B.  690; 
Huller  V.  Oregon,  208  U.  S.  412,  52  L.  ed. 
5G1,  28  Sup.  Ot.  Rep.  324,  13  Ann.  Caa. 
967;  State  v.  Muller,  48  Or.  262,  120  Am. 
St.  Rep.  305,  86  Pac.  856,  11  Ann.  Caa. 
88;  State  v.  Buchanan,  29  Wash.  003,  59 
L.R.A.  342,  92  Am.  St.  Rep.  030,  70  Pac. 
62;  Com.  T.  Hamilton  Mfg.  Co.  120  Mass. 
388;  Com.  V,  Beatty,  15  Pa.  Super.  Ct. 
S;    Withey   v.    Bloem,    103    Mioh.   419,    3S 

>/  UfftoloNve 
irs  of  labor. 
Pot  tbe  earlier  cases  upcm  this  question 
see  notes  to  People  v.  Orange  County  Road 
Constr.  Co.  85  L.R.A.  33;  People  v.  Wil- 
liams, 12  L.RJi.{N.S.)  1130;  Ex  parte  Mar- 
tin, 26  L.R.A.(N.8.)  242;  and  Witbey  v. 
Bloem,  35  L.R.A.(N.S.1  628.  And  see  refer-  ' 
ences  in  latter  note  for  annotations  on  al- 
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L.E.A.(N.S.)  028,  ISB  N.  W.  913;  Wenbam 
V.  State,  66  Neb.  3»4,  68  LJI.A.  825,  SI 
N.  W.  421. 

The  Amendii^  act  of  1911  ia  not  arbitrary 
in  ita  clasaification ;  it  embraoea  all  women 
employees  in  all  the  buainess  eatablishmeut* 
named;  and  ali  auch  establiabments  aeive 
the  public,  and  work  io  them  ia  done  under 
the  p  real  u  re  and  atrain  of  the  pubtic'a 
demand. 

Freund,  Pol.  Power,  §  736;  Laaher  v.  Peo- 
ple, 183  111.  226,  47  L.R.A.  802,  76  Am.  St 
Rep.  103,  GS  N.  £.  063,  15  Am.  Crim.  Rep. 
lOS;  Starne  v.  People,  222  111.  ISS,  113 
Am.  St.  Rep.  3S9,  78  N.  E.  61;  Chicago 
T.  Schmidinger,  243  III.  IQT,  —  L.R.A. 
<N.S.)  — ,  90  N.  E.  369,  17  Ann.  Cub.  614; 
People  T.  Commercial  L.  Ine.  Co.  247  III. 
92,  93  N.  E.  90;  McGehee,  Due  Proceas  of 
I*w,  312;  Harding  t.  People,  160  III.  469, 
32  L.R.A.  445,  62  Am.  St.  Rep.  344,  43 
N.  E.  624;  Baile;  v.  People,  190  III.  36,  64 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N. 
E.  98;  Horwich  v.  Walker-Gordon  Labora- 
tory Co.  205  III.  4BT,  98  Am.  St.  Rep.  264, 
4te   N.   E.   038;   Jones  t.   Chicago,   R.  I.  ft 

210  Mbbb.  387,  97  N.  E.  367,  has  upheld  the 
constitutional  it;  of  the  statute  of  that 
atate,  limiting  the  time  during^  which 
women  may  be  employed  in  labor  in  manu- 
facturing and  mechanical  eatablishmenta, 
to  flfty-aix  hours  in  each  week,  and  to  ten 
hours  in  each  day. 

And  in  State  t.  Sonwrville,  S7  Wash. 
638,  122  Pac.  324,  it  baa  been  held  that  a 
statute  prohibiting  the  employment  of  any 
female  in  any  mechanical  or  mercantile  es- 
tablishment, laundry,  hot«l,  or  restaurant, 
more  than  eight  hours  during  any  day,  is 
a  valid  exercise  of  the  police  power  of  the 
state  for  the  protection  of  tbe  public  health 
and  welfare,  and  is  not  violative  of  eitlier 
the  Federal  or  the  state  Constitution,  aa 
depriving  employers  and  employeea  in  tbe 
enumerated  factoriea  and  callings,  without 
due  process  of  law,  of  their  right  to  con- 
tract relative  to  the  employees'  labor;  or 
as  denying  the  equal  protection  of  the  laws 
or  granting  special  privileges  and  immuni- 
ties, in  that  it  contains  a  proviso  that  it 
shall  not  apply  to  or  affect  females  em- 
ployed in  harvesting,  packing,  curing,  can- 
ning, or  drying  any  variety  of  perishable 
fruit  or  vegetable,  or  in  canning  flsh  or 
shell  Ush. 

In  the  Masaachuaetta  case,  it  ia  also  held 
that  the  further  provisions,  as  a  means  of 
enforcing  the  statute,  that  "every  employer 
Khali  post  in  a  -conspicuous  place  in  every 
room  in  which  such  peraons  are  employed 
a  printed  notice  stating  tbe  number  of 
liours'  work  required  of  them  on  each  day 
nf  the  week,  the  hours  of  commencing  and 
((topping  work,  and  the  hours  when  the 
time  allowed  for  meals  begins  and  enda;" 
nnd  that  "the  employment  of  auch  person 
nt  any  time  other  than  aa  atated  in  said 
printed  notice  ahall  be  deemed  a  violation 
AO  L.R.A.(N.S.) 


P.  R.  Co-  231  HI.  302,  121  Am.  St.  Rep. 
313,  83  N.  E.  216;  ilarbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep. 
357;  German  Alliance  Ins.  Co.  v.  Hale, 
219  U.  S.  307,  GS  L.  ed.  229,  31  Sup.  Ct 
Rep.  246;  Gulf,  C.  t  8.  F.  R.  Co.  v.  Ellis, 
166  U.  S.  160,  41  L.  ed-  66e,  17  Sup.  a. 
Rep.  266;  Holden  v.  Hardy,  169  U.  8. 
366,  42  L.  ed.  780,  IS  Sup.  CL  Rep.  383; 
Louisville  &  N.  R.  Co.  v.  Melton,  218  U.  S. 
36,  64  L.  ed.  B21,  —  L.ILA.  (N.S, )  — ,  30 
Sup.  Ct.  Rep.  676;  Mutual  Loan  Co.  v. 
Martell,  222  U.  S.  226,  66  L.  ed.  175,  32 
Sup.  Ct.  Rep.  74;  Chicago  v.  Sturges,  222 
U.  S.  313,  G6  L.  ed.  216,  32  Sup.  Ct.  Sep. 
92. 

Hotels  are  quasi  public,  and  have  a.  status 
in  tbe  laws  different  fronf  l>oarding  bouaes. 

Martin  v.  State  Ins.  Co.  44  N.  J.  L 
485,  43  Am.  Rep.  397;  Re  Liquor  Licenses, 
4  Montg.  Co.  L.  Rep.  77;  Beall  v.  Beck. 
3  Crancb,  C.  C,  666,  Fed.  Cas.  No.  1,161: 
Bownn  v.  Lyon,  67  Iowa,  S36,  GS  Am.  Rep. 
35G,  26  N.  W.  766;  Hall  v.  State,  4  Han. 
(Del.)    132. 

This  act  applies  to  all   persons   engaged 

of  the  proTiaions  of  this  section," — are  not 
eo  unreasonable,  unneceaaary,  or  arbitrary 
as  to  be  beyond  the  power  of  the  legislatuit, 
end  are  not  obnoxious  to  either  the  Con- 
stitution of  the  United  States  or  of  that 
Commonwealth.     Com,  v.  Riley,   supra. 

And  in  the  Washington  case,  it  was  far- 
ther held,  to  like  effect  as  in  People  v. 
EutaniNa,  that  tbe  fact  that  a  particular 
factory  is  modern,  well-equipped,  sanitary, 
and  healtbfu] ;  that  the  labor  performed  by 
the  female  employeea  therein  is  light  and 
harmless;  and  that  they  could  be  Uius  em- 
ployed for  nine  hours  per  day  without  en- 
dangering or  impairing  their  healtti  or 
physical  condition, — does  nwt  render  invalid, 
aa  an  unreasonable,  arbitrary,  and  unwar- 
ranted exereiae  of  the  police  power,  a  stat- 
ute prohibiting  the  employment  of  any  fe- 
male in  any  mechanical  or  mercantile  es- 
tablishment, etc.,  more  than  eight  hours 
during  any  day.    State  v.  Somerville,  supra. 

As  to  validity  of  limitation  of  hours  of 
labor  on  public  work,  see  notea  to  Kcefe  v. 
People,  8  L.R.A.(N.S.)  131;  People  ei  rel- 
Williama  Engineering  &  Contracting  Cot 
V.  Mets,  24  L.B.A.(N.S.)  201;  and  Com.  v. 
Casey,  34  L.R.A.  1N.8.)   767. 

As  to  constitutionality  of  child  labor 
taws,  generally,  including  statutes  limiting 
the  hours  of  labor  of  children,  see  notea  to 
Starnes  v.  Albion  Mfg.  Co.  17  L.R.A.  (N.S) 
602,  and  State  v.  Shorey,  24  L.R.A.  (N.S.) 
1121. 

Ah  to  the  povrer  of  a  state  to  regulate 
hours  of  labor,  as  affected  by  the  interstate 
commerce  clause  of  the  Federal  Constitu- 
tion, see  State  v.  Northern  P,  R.  Co.  15 
L.R.A.(N.S.)  134;  and  State  v.  Chicago,  M. 
&,  St.  P.  R.  Co.  19  LJLA.(N.S.)  326. 
A.  C.  W. 

i::,.-.,      b,G00Q[c 
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in  the  hotel  biuincBB  and  to  alt  womeii 
seeking  emplaymeDt  in  hoteli,  and  ia  there- 
fore a  general  law. 

Vogel  v.  Pekoe,  157  111.  339,  30  L.B.A. 
491,  4^  N.  £.  3SQ;  People  v.  Nellis,  249 
111.  12;  Douglaa  t.  People,  225  III.  630,  8 
L.R.A.(N.8.)  1116,  116  Am.  St.  Bep.  16S, 
80  N.-£.  341;  Dawaon  Soap  Co.  t.  Chicago, 
234  111.  314,  S4  N.  E.  920,  14  Ann.  Cas. 
1131 1  People  ex  reL  Klokke  v.  Wright,  70 
ill.  388;  People  ez  rel.  Stead  v.  Edgar 
County,  223  111.  187,  79  N.  E.  123;  W.  C. 
Ritchie  ft  Co.  t.  Wayman,  244  III.  609,  27 
L.It.A.JN.S.)  994,  91  N.  £.  69S. 

'I'be  fact  that  legislation,  aimilar  to  thta 
under  cooaideration,  haa  been  adopted 
throughout  the  United  States,  ia  ooncluaiTe 
evidence  that  it.ia  generally  recognized  that 
an  evil  exiata  for  which  a  remedy  miut  be 
provided. 

Uolden  v.  Hardj,  109  U.  S.  392,  42  L. 
ed.  791,  18  Sup.  Ct.  Rep.  383;  Wenham  v. 
State,  ee  Neb.  394,  58  L.R.A.  825,  61  N. 
W.  421. 

The  general  asaemhlj  may  lawfnlly,  under 
the  police  power  which  is  inherently  poa- 
aeased  by  the  state,  place  reBtraints  upon 
private  rights,  if  such  legislation  will  pro- 
mote the  health,  comfort,  safety,  and  wel- 
fare of  society. 

Booth  V.  People,  186  111.  43,  50  L.R.A. 
ra2,  78  Am.  St.  Rep.  229,  57  N.  E.  798; 
Haller  Sign  Works  v.  Physical  Culture 
Training  Schools,  249  III.  440,  34  LJt.A. 
(N.S.)  99B,  94  N.  E.  920;  Bierly,  Pol. 
Power,  p.  9;  Withey  v.  Bloem,  163  Mich. 
419,  35  L.ILA.{N.B.)  628,  128  N.  W.  913. 


',  J.,  delivered  the  opinion  of  the 

Plaintiff  in  ecror  la  the  manager  of  a 
hotel  in  Charleston,  Coles  county,  Illinoia, 
in  which  he  employs  female  help.  The 
state's  attorney  of  Coles  county,  at  the 
October  term,  1911,  of  the  county  court 
of  said  county,  filed  an  information  againat 
plaintiff  in  error  charging  him  with  viola- 
tion of  the  statute  prohibiting  the  employ- 
ment of  females  in  hotels  more  than  ten 
houra  during  any  one  day.  The  informa- 
tion contained  three  counta.  The  first 
count  charged  plaintiff  in  error  with  un- 
lawfully employing  Dolly  Oertz,  a  female, 
for  a  period  of  ten  and  one  half  hours.  The 
aecond  count  charged  the  unlawful  employ- 
ment of  Gertrude  Doering,  a  female,  for  a 
period  of  twelve  hours,  and  the  third  count 
charged  the  unlawful  employment  of  Mary 
Jonea,  a  female,  for  a  period  of  twelve 
hours.  The  plaintiff  in  error  moved  U> 
quash  the  information,  which  motion  was 
overruled.  He  thereupon  entered  a  plea 
of  not  guilty.  There  was  no  dispute  as  to 
the  facte,  and  the  case  was  submitted  to  the 
40  LJl.A.{N.S.) 


court  without  a  jury,  on  a  written  stipu- 
lation. Dolty  Oertz  was  employed  by  plain- 
tiff in  error  in  his  hotel  as  a  kitchen  maid 
from  5:30  o'clock  A.  ji.  to  2;30  o'clock 
p.  11.  and  from  5:30  o'clock  P.  u.  te  7  P.  M. 
Uer  duties  during  said  hours  were  to  wash 
disbea  and  kitchen  utensils,  to  assist  ia 
paring  potatoes,  cleaning  and  preparing 
v^e tables  for  cooking  and  fruite  for  the 
table.  She  was  required  to  be  in  readineas 
for  work  during  all  the  hours  of  her  em- 
ployment; but  the  time  required  to  do  the 
work  assigned  her  did  not  exceed  aeveo 
hours  in  the  aggregate.  Gertrude  Doering 
waa  employed  in  the  said  hotel  as  house- 
keeper from  7  A.  M.  to  7  o'clock  f.  U.  She 
waa  charged  with  the  responsibility  of 
keeping  the  rooma  in  readinesa  to  reoeivft 
guests,  cleaning  rooma,  making  beds,  chan- 
ging linen,  and  caring  for  bedclothing.  All 
her  dutiea  were  supervisory,  and  no  manual 
labor  waa  requireid  of  her.  Mary  Jones 
waa  employed  in  the  hotel  from  7  a.  U.  tO' 
7  F.  11.  Her  dutiea  were  to  assign  gueste 
to  rooms,  receive  payment  of  bills,  keep  the 
accounts  of  the  hotel,  and  to  occasionally 
take  dictation  of  letters  in  shorthand  from 
plaintiff  in  error  and  transcribe  the  aame 
on  a  typewriter.  Her  dutiea  during  the- 
houra  of  her  employment  did  not  actually 
require  more  than  two  thirds  of  her  time. 
Plaintiff  in  error  contended  that  the  law 
limiting  the  houra  femalea  may  work  in 
hotels  ia  unconstitutional,  and  requested 
the  court  to  so  hold.  The  court  denied  the- 
requeat,  held  the  law  valid,  and  imposed 
a  fine  against  plaintiff  in  error  of  S25  under 
each  count  of  the  information.  The  caee- 
is  brought  here  by  writ  of  error;  the  only 
question  presented  for  consideration  being' 
the  validity  of  the  statute. 

In  1B09  the  legislature  adopted  an  act 
entitled,  "An  Act  to  Regulate  and  Limit 
the  Hours  of  Employment  of  Females  in 
Any  Mechanical  Establishment  or  Factory 
or  Laundry  in  Order  to  Safeguard  the- 
Health  of  Such  Employees;  to  Provide  for- 
Its  Enforcement  and  a  Penalty  tor  lU 
Violation."  That  act  limited  the  hours 
femalea  might  be  employed  In  any  me- 
chanical esteblishment,  factory,  or  laundry 
to  ten  hours  during  any  one  day,  but  ap- 
plied to  no  other  line  of  employment  or 
business.  In  1911  the  act  was  amended 
hy  the  legislature  ao  as  to  include  a  large 
number  of  other  lines  of  employment. 
Kurd's  Stat.  IBll,  p.  1135.  Aa  amended 
and  in  force  since  July  1,  IBll  (Laws  1911, 
p.  328),  §  1  of  the  statute  reads  aa  followa: 
"Section  1.  That  no  female  ahall  be  em- 
ployed in  any  mechanical  or  mercantile- 
establishment  or  factory  or  laundry  or 
hotel  or  restaurant,  or  telegraph  or  tele- 
phone estahliahment  or  office  thereof,  or  in- 
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Any  place  of  unUMntent,  or  bj  any  p«r*on, 
firm,  or  corporation  engaged  in  any  ex- 
preu  or  tranaportation  or  public  utility 
businefia,  or  by  any  cammon  carrier,  or  in 
any  public  inatitution,  incDrporated  or  un- 
incorporated in  tUia  state,  more  than  ten 
boura  during  any  one  day.  Tlie  bouia  of 
work  may  l>e  bo  arranged  aa  to  permit  the 
-employment  ol  fetaiaka  at  any  time  so  tbat 
they  ahall  not  work  more  than  ten  hours 
(luring  the  tnenty-four  boura  of  any  day." 

That  under  the  police  power  of  the  state 
the  general  assembly  may  enact  legislation 
to  probibit  alt  things  hurtful  to  tbe  health, 
welfare,  and  safety  of  society',  even  though 
the  prohibition  invade  the  right  of  liberty 
or  property  of  tbe  individual,  ia  too  meil 
«ettled  to  require  discussion  or  the  citation 
of  authority.  The  question  here  to  be  de- 
termined ia  whether  the  law  limiting  the 
hours  females  may  be  employed  in  hotels 
is  a  valid  exercise  of  that  power. 

It  i*  for  tbe  legislature  to  determine 
when  conditlona  exist  calling  for  tbe  exer- 
■ciae  of  the  police  power;  but  the  judgment 
«f  tbe  legislature  in  enacting  laws  under 
the  police  power  ia  not  concluaiTe  of  their 
validity.  Tbere  are  the  aarae  limitations 
against  legislation  not  authorized  under 
Ihe  police  power  as  exist  againat  legislation 
of  any  other  kind  not  authorized  by  the 
Constitution.  What  are  subjects  of  the 
lawful  exercise  of  the  police  power  is  as 
much  a  question  for  judicial  determination 
AS  is  the  question  whether  other  constitu- 
tional limitationa  have  been'  violated  in 
the  passage  of  lawa  relating  to  other  suh- 
jecta. 

Hex,  alone,  would  not  in  all  cases  serve 
*a  a  proper  basis  for  tbe  exercise  of  the 
police  power,  tor  in  tbe  Invasion  of  the 
right  of  liberty  and  property  there  must 
tie  some  reasonable  connection  between  the 
limitation  upon  the  hours  females  may 
work  and  the  public  health,  safety,  and 
welfare  proposed  to  be  secured  by  the  limi- 
tation. Ritchie  v.  People,  165  lit.  Qg,  29 
L.Rjl.  79,  46  Am.  St.  Rep.  316.  40  N.  E. 
454;  Booth  v.  People,  188  III.  43,  60  L.R.A. 
76Z,  78  Am.  St.  Rep.  229,  67  N.  E.  798; 
Re  Jacobs,  98  N.  Y.  Q8,  60  Am.  Rep.  636. 

In  W.  C.  Ritchie  ft  Co.  v.  Wayman,  244 
III.  509,  27  L.R.A.(N.S.)  094,  91  N.  E. 
•4196,  this  court  sustained  tbe  act  as  original- 
ly adopted,  limiting  the  time  females  might 
be  employed  in  any  mechanical  establish- 
ment, factory,  or  laundry  to  not  exceeding 
ten  hours  in  any  one  day,  as  a  valid  exer- 
ciae  of  the  police  power  for  the  protection 
■of  the  health  of  women  and  insuring  the 
production  of  vigorous  and  healthy  offepring 
'by  them.  There  csn  be  no  doubt  working 
long  boura  dav  after  day  under  tbe  prea- 
nure  uauallv  attending  the  labor  of. an  em- 
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ployee  who  is  subject  to  tbe  control,  direc- 
tion, and  diamissal  of  tbe  employer,  has  a 
tendency  to  weaken  and  impair  the  health 
of  women  that  would  not  attend  shorter 
houra  of  employment.  To  exactly  what 
extent  thia  may  be  ao  of  females  employed 
in  hotels  cannot,  perhaps,  be  definitely 
known;  nor  ia  it  necessary  that  it  should 
be  in  order  to  austain  legislation  reason- 
ably limiting  the  houra  of  work  thereia. 
That  such  ia,  in  general,  tbe  effect  of  long 
hours  of  work  in  any  employment  is  suffi- 
cient to  authorize  their  regulation.  In  W. 
C.  Ritchie  &  Co.  v.  Wayman,  supra,  ve 
held  the  court  would  take  judicial  knowl- 
edge tbat  on  account  of  woman's  physical 
structure  and  maternal  functions  her 
health,  and  that  of  her  offspring,  vs^ 
subject  to  be  injuriously  affected  by  re- 
quiring her  to  perform  long  hours  of 
labor.  This  is  especially  bo  where,  in 
performing  the  labor,  ahe  ia  not  toistreas 
of  her  own  movements,  but,  under  the  con- 
trol of  a  master,  is  required  to  make  such 
exertion  as  ia  necessary  to  meet  tbe  needs 
and  demands  of  the  aerviee  in  which  ahe  ii 
engaged.  Tbe  health  and  welfare  of  pos- 
terity are  as  much  objects  of  puUie  solici- 
tude as  those  of  the  present  generation. 
If  the  enforcement  of  this  law  tends  to 
preserve  the  health,  atrength,  and  vigor  of 
women  engaged  in  working  in  hotels,  there- 
by conserving  tbe  vitality  neceasary  to  the 
proper  discharge  of  -  their  maternal  func- 
tiona,  the  rearing  and  education  of  chil- 
dreii,  and  the  maintenance  of  the  home. 
ita  relation  to  the  public  health,  safety, 
and  welfare  ia  evlQent. 

While,  in  its  last  analysis,  it  Is  a  judicial 
queatipn  whether  an  act  ia  a  proper  exer- 
cise of  the  police  power,  it  ia  the  province 
of  the  legialature  to  determine  when  an 
exigency  exists  calling  for  the  exercise  of 
this  power.  When  the  legislative  authority 
has  decided  an  exigency  exists  calling  for 
the  exercise  of  tne  power,  and  has  adopted 
an  act  to  meet  the  exigency,  the  presump- 
tion ia  that  it  is  a  valid  enactment,  and 
courts  will  Buatain  it  unless  it  appears,  be- 
yond any  reason  able  doubt,  that  it  ia  in 
violation  of  aome  conatitiftional  limitation. 
People  v.  McBride,  834  III.  140,  123  Am. 
St.  Gep.  82.  64  N.  E.  869,  14  Ann.  Cas. 
094.  In  determining  the  validity  of  legis- 
lation lor  the  purpose  for  which  the  act 
under  consideration  waa  adopted,  courts 
may  take  into  consideration  that  members 
of  the  legislature  come  from  every  part  of 
the  atate  and  from  the  various  eallingt  and 
vocations  of  life,  and  may  be  presumed  to 
have  observed  and  become  acquainted  with 
existing  conditions,  the  course  of  busineBf. 
the  manner  in  which  it  is  conducted,  and 
how  the  public  interest  ia  affected  thereby. 
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Munn  T.  People,  69  ni.  80;  Wenham  v. 
8Ute,  as  Neb.  394,  S6  L.R^.  826,  91  N. 
W.  421.  These  coiui delations,  in  a  case 
of  doiAtful  validity  of  a.  statute,  are  auffl- 
eient  to  turn  the  scales  in  favor  of  the 
validity  of  the  act.  It  is  worthy  of  note 
that  twenty-Beven  states  have  enacted  lane 
limiting  the  boura  of  employmeDt  of  females 
in  certain  lines,  and  five  states  besides 
Illinois  have  enacted  laws  limiting  the 
lioura  they  may  be  employed  in  hotels. 
Laws  limiting  the  hours  females  may  be 
employed  in  mechanical  industries,  fac- 
tories, and  laundries  have  been  suBtained 
by  other  state  courts  of  lost  resort  and 
by  the  Supreme  Court  of  the  United  States. 
Muiler  V.  Oregon,  20B  U.  S.  412,  52  L.  ed. 
5S1,  2S  Sup.  Ct.  Rep.  324,  13  Ann.  Coa. 
957.  Unless  the  court  could  clearly  see 
that  there  is  no  reasonable  connection  be- 
tween th.e  limitation  upon  the  hours  females 
may  work  in  hotels  and  the  public  health, 
welfare,  and  safety  of  society,  we  would 
not  be  authorized  to  hold  the  statute  in- 
valid, as  being  an  unwarranted  exercise  of 
police  power.  There  is  nothing  in  the 
record  in  this  cose  and  nothing  within  the 
legitimate  domain  of  judicial  knowledge 
that  would  justify  us  in  holding  there  is 
no  reasonable  connection  between  the  limi- 
tation and  the  health,  welfare,  and  safety 
of  the  public. 

It  is  inafsted  the  classification  of  hotels 
as  a  place  where  employment  of  females 
is  limited  to  ten  hours  is  arbitrary,  and 
that  the  statute  discriminates  between  labor 
in  hotels  and  other  like  places,  such  as 
boarding  houses.  'I'he  classification  is  not 
necessarily  based  on  place  or  the  kind  of 
labor  performed,  but  rather  on  the  char- 
acter of  the  business  requiring  the  work, 
together  with  the  environment  and  sur- 
rounding circumstances  under  which  the 
work  is  done.  The  physical  exertion  re- 
quired for  the  performance  of  a  given 
amount  of  work,  if  measured  by  muscular 
effort,  may  be  as  great  in  one  place  as 
another.  If  there  be  a  difference  upon 
which  this  eJaasification  is  justified,  it  must 
exist  because  of  the  surroundings  which 
tend  to  govern  the  manner  or  method  of 
doing  the  work,  snch  as  the  movements  of 
associate  workmen  or  of  machinery,  the 
necessity  of  continuous  speed  to  meet  the 
demands  of  others,  and  the  sanitary  con- 
ditions and  moral  atmosphere  of  the  place 
of  occupation.  So  far  as  the  sanitary  con- 
ditions and  moral  atmosphere  of  the  place 
where  the'work  is  done  are  concerned,  the 
police  power  of  the  slate  may  be  invoked 
to  remedy  any  evils  which  may  exist,  but 
that  may  be  accomplished  by  appropriate 
legislation  directed  to  that  end  without 
limiting  the  hours  of  exposure  to  luch  eon- 
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ditious.  The  mere  fact  that  some  hotels, 
or  all  hotels,  if  such  were  the  fact,  are  im- 
properly ventilated  and  foul  air  is  breathed 
by  the  employees,  or,  owing  to  contact  with 
the  traveling  public,  disease  may  be  con- 
tracted more  readily  than  in  other  places, 
is  not  a  sufficient  justification  for  limiting 
the  hours  in  which  women  may  be  employed 
in  those  places.  The  legislature  has  ample 
power,  by  direct  legislation,  to  remedy  such 
conditions  if  they  exist.  By  this  enact- 
ment it  is  not  sought  to  change  the  con- 
ditions under  which  the  labor  is  performed 
or  the  character  of  the  labor,  but  merely 
to  limit  the  hours  of  its  duration.  There 
is  a  marked  distinction  between  hotels  »nd 
boarding  houses.  A  hotel  is  a  quasi  pub- 
lic place,  and  it  is  within  the  province  of 
the  police  power  to  regulate  occupations 
or  business  enterprises  of  a  quasi  public 
nature,  such  as,  if  unrestricted  in  their 
exercise,  may  be  injurious  to  the  health, 
safety,  or  general  welfare,  even  though  ttie 
business  is  perfectly  lawful.  This  power 
is  so  important  and  comprehensive  that  its 
application  must  be  allowed  to  expand  from 
time  to  time,  to  meet  new  conditions  and 
promote  the  public  welfare.  The  proprietor 
of  a  hotel  is  engaged  in  a  public  business. 
The  demands  made  upon  the  employees 
come  from  the  public,  and  are  not  altogether 
dependent  upon  or  controlled  by  the  em- 
ployer. The  unceasing  change  of  guests 
requires  constant  attention  and  continuous 
effort  to  supply  their  wants  and  satisfy 
their  needs.  The  speed  with  which  the  em- 
ployees act,  and  to  a  large  extent  the  man- 
ner of  performing  their  work,  are  controlled 
by  the  public.  The  pressure  of  work  comes 
from  sources  independent  of  the  employer. 
No  method  of  regulating  the  demands  of 
the  public  under  such  conditions  is  prac- 
ticable, hut  the  time  such  demands  may 
be  made  upon  the  employees  may  be  limited. 
We  are  of  opinion  the  nature  of  the  busi- 
ness is  such  as  to  afford  a  valid  basis  for 
classifying  work  in  hotels  as  an  occupa- 
tion authorizing  its  inclusion  in  the  law 
limiting  the  hours  of  labor  for  females. 
The  pressure  and  tension  under  which  the 
labor  is  performed  afford  as  reasonable  a 
basis  for  classification  as  the  work  done- 
in    lines   of   employment   where   machinery   . 

It  is  contended  the  facts  in  the  record 
before  us  show  that  the  plaintiff  in  error's 
female  employees  are  not  overworked;  that 
the  character  and  amount  of  labor  per- 
formed by  them  could  not  injurs  their 
health;  and  that  the  facts  in  this  record 
show  there  is  no  reasonable  connection  be* 
tween  the  [imitation  of  the  hours  of  work 
and  the  health  of  the  feniale  employees 
named  in  the  information.  Th«re  Mre  prob- 
57  'ih 


89S 


ILLIMUIS  SUPREME  COURT. 


ablj  insUnres  wher«  emplofment  for  a 
longer  period  than  ten  hours  per  dajr  in 
%  hotel  does  not  resiilt  in  any  ill  effects, 
but  we  cannot  determine  the  queetion  here 
involved  Irom  a,  consideration  of  a  par- 
ticular instance.  The  law  must  be  con- 
sidered iu  its  general  application  to  all 
cases  and  conditions  existing  throughout 
the  state.  It  must  be  considered  from  its 
application  to  sll  emplojers  and  employees, 
and  not  to  any  individual  employer  or  em- 
ployee. If  a  law  of  tliis  character  must 
be  considered  with  reference  to  the  par- 
ticular circumstances  and  conditions  exist- 
ing in  each  hotel,  it  might  lead  to  the 
absurdity  of  Its  being  valid  in  one  case  and 
invalid  in  another.  The  law  is  general  in 
its  application,  embracing  all  hotels,  and 
is  valid  aa  to  all  or  none.  That  there  may 
be  hotels  wlicre  the  labor  required  ot  fe- 
males is  BO  light  that  more  than  ten  hours' 
employment  would  not  so  tax  their  powers 
of  physical  endurance  aa  to  injuriously 
affect  their  health  affords  no  justification 
for  holding  tne  law  invalid.  The  wisdom 
and  policy  of  such  ICRislation  are  not  ques- 
tions for  courts  to  determine.  Those  are 
questions  for  consideration  by  the  legisla- 
ture, and  unless  that  body  has  transcended 
its  constitutional  power  its  enactments  must 
be  sustained. 

We  are  of  the  opinion  that  limiting  the 
hours  of  employment  of  females  in  hotels 
to  not  exceeding  ten  hours  a.  day  was  not 
an  unauthorized  exercise  of  the  police  pow- 
er of  the  state.  That  plaintiff  in  error  vio- 
lated the  law  is  admitted.  The  judgment 
ja  therefore  affirmed. 

VIckeri,  J^  dissenting. 

Petition  for  rehearing  dented. 
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•  reasonnbler 


Hnnlclpal  ordlnant^e 

—  vBlldlty. 

1.  To  overturn  a  city  ordinance  on  the 
ground  that  it  is  unreasonable  and  arbi- 
trary, or  that  it  invades  private  rights,  the 
evidence  of  such  facts  should  be  clear  and 
satiafoctory. 


Skine  —  kDowIedKe    of    ooancll  —  pre- 

enmptloD. 

2.  In  determining  the  validity  of  a  dtj 
ordinance  regularly  passed  in  the  exerciie 
of  police  power,  the  court  will  presume  that 
the  city  council  acted  with  full  knowledge 
of  the  conditions  relating  to  the  subject  of 
municipal  leg i elation. 

Municipal  corporation  ^  Jodice  of  laws. 

3.  In  the  exercise  of  police  power  dele- 
gated by  the  state  legislature  to  a  city,  tlie 
municipal  legialature,  within  constitutional 
limits,  is  the  sole  judge  as  to  what  lawi 
should  be  enacted  for  the  welfare  of  the  peo- 
ple, and  as  to  when  and  bow  such  police 
power  should  be  exercised. 
Conslltntlonal  law  — police  power— at- 

fectlng  property. 

4.  Within  constitutional  limits,  private 
property  is  held  subject  to  proper  rules 
regulating  the  common  good  and  the  general 
welfare  of  the  people. 

Mnnlclpal  ordinance  —  validity  —  rela- 
tion to  health. 

5.  In  testing  police  regulations,  the  court 
should  inquire  whether  they  have  some  re- 
lation to  the  public  health,  safety,  or  wel- 
fare, and  whether  such  is,  in  fact,  the  end 
sought  to  be  attained. 

Municipal     corporation  ^  nalsance  — 
auppresslon. 

6.  While  a  city  having  authority  "to  de- 
fine, regulate,  suppress,  and  prevent  nui- 
sances" (Comp.  Stat.  1911,  chap.  12a.  S  52) 
cannot  arbitrarily  prohibit  harmless  and 
inoffensive  private  enterprises  by  the  eier- 
cise  of  such  power,  the  acta  of  the  city  coun- 
cil in  dealing  with  nuisances  may  be  held 
conclusive,  if  the  subject  of  legislation 
might  or  might  not  be  a  nuisance,  depend- 
ing upon  condittone  and  circumstances. 


Note.- 


On  the  general  ifuesfion  aa  to  power  ot 
municipal  corporations  to  define,  prevent, 
and  abate  nuisances,  eee  note  to  Grossman 
v.  Oakland,  36  L.R.A.  693. 

Upon  the  question  of  municipal  control 
over  nuisances  affecting  safety,  health,  and 
personal  comfort,  see  note  to  Harrington  v. 
Providence,  38  L.R.A.  305. 

The  note  to  Ei  parte  Lacey,  38  L.R..t. 
640,  discusses  the  question  of  municipal 
power  over  nuisances  in  relation  to  par- 
ticular trades  or  businesses;  specifically  as 
to  brick  and  lime  kilns,  see  page  6S4  of  the 

For  other  cases  passing  upon  the  power 
of  &  municipal  corporation  to  regulate 
brickyards,  see  Denver  t.  Rogers,  85  I1.R-A. 
(N.S.)  247,  and  the  casns  collected  in  the 
note.  A  search  has  failed  to  disclose  any 
later  eases. 

The  cases  dealing  with  the  question  as  to 
the  operation  of  a  brick  kiln  as  a  nuisance 
are  collected  in  the  note  appended  to  Phil- 
lips v.  Lawrence  Vitrified  Brick  A  Tile  Co.  3 
L.R.A.fN.S.)  92.  A.L.B. 
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Same  —  brick  kiln  —  prohibition. 

7.  Tlie  passing  of  an  ordinance  forbidding 
the  construction  of  brick  kilnB  in  a  city 
may  be  a  valid  ezercise  of  police  power. 

(Marcb  26,1912.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Douglas  County 
directing  him  as  building  inspector  to  :' 
and  deliver  to  plaintilf  a  permit  for  the 
erection  and  construction  of  .a  brick  kiln 
on  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hnrr?  E.  Burnam,  I.  J.  Dnnn, 
and  John  A.  RIne,  for  appellant: 

The  peremptory  ■writ  of  mandamns 
ahonld  not  have  issued  for  the  reason  that 
the  proposed  etrueture  for  which  a  permit 
waa  sought  is  of  a  class  prohibited  by  the 
ordinances  of  the  city  of  Omaha. 

Bowers  T.  Indianapolis,  1B9  Ind.  105,  81 
N.  E.  1097,  J3  Ann.  Cas.  1108;  Harmiaon 
V.  Lewistown,  153  111.  313,  48  Am.  St.  Rep. 
893,  38  N.  E.  628;  Kansas  City  v.  McAleer, 
31  Mo,  App.  433;  Fischer  v.  St.  Louis,  194 
U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct.  Rep. 
673;  New  Orleans  v,  Murat,  119  La.  1094, 
44  So.  898;  Re  Newell,  2  Cal.  App.  787,  B4 
Pac.  220;  Lawton  v.  Steele,  119  N.  Y.  228, 
7  L.R.A.  134,  16  Am.  St.  Rep.  813,  23  N. 
E.  878,  152  U.  8.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep,  409;  Griffin  v.  Gloversville,  67 
App.  Div.  403,  73  N.  Y.  Supp.  684;  Water- 
town  T.  Mayo,  109  Muss.  315,  12  Am.  Rep. 
694;  Ex  parte  Heilbron,  85  Cal.  609,  4 
Pac.  648;  Spokane  v.  Robison,  Q  Wash.  547, 
33  Pbc.  000;  Miller  v.  Syracuse,  18B  Ind. 
230,  8  L.R.A.(N.S.)  471,  120  Am.  St  Rep. 
306,  80  N.  E.  411;  State  ex  rel.  Cedar 
Rapids  V.  Holcomb,  88  Iowa,  107,  66  Am. 
Rep.  S53.  26  N.  W.  33;  E.t  parte  Qlass,  49 
Tex.  Crim.  Rep.  87,  90  S.  W.  1108;  Bowers 
V.  Indianapolis,  169  Ind.  105.  81  N.  E.  1097, 

13  Ann.  Caa.  1198;  State  v.  Tower,  186  Mo. 
79,  88  L.R.A.  402,  84  S.  W.  10;  Welch  v. 
Rwasey,  193  Mass.  364.  23  L.R.A.IN.S.) 
1160,  lie  Am.  St.  Rep.  523,  79  N,  E.  745, 
214  U.  S.  91,  53  L.  ed.  923,  29  K»p.  Ct.  Rep. 
567;  Cochran  v.  Preston,  108  Md.  220,  23 
L.R.A.(N.S.)  1163,  129  Am.  St.  Rep.  432, 
70  Atl.  113,  15  Ann.  Caa.  1048;  State  ei 
rel.  Horskottle  v.  Board  of  Health,  18  Mo. 
App.  8;  Crump  t.  Lambert,  L.  R.  3  Eq.  409, 
15  Week.  Rep.  417;  Powell  v.  Brookfield 
Pressed  Brick  t  Tile  Mfsr.  Co.  104  Mo.  App. 
713,  78  S.  W.  640;  Fuselicr  t.  Spaldin-i,  2 
L».  Ann.  773;  Rosa  v.  Butler,  19  N.  .T.  Eq, 
294,  97  Am.  Dec.  854;  Hutchina  v.  Smith, 
83  Barb.  252;   Ei  parte  Wolf,  14  Neb.  24, 

14  N,  W.  660;  Wenham  v.  State,  65  Neb. 
394,  58  L.R.A.  825,  01  N.  W.  421;  Re  An- 
derson, 69  Neb.  686,  96  N.  W.  149,  6  Ann. 
Cas.  421;  Walker  v.  Jameaon,  140  Ind.  691, 
40  L.R.A.{N.S.) 


28  L.R.A.  679,  49  Am.  St.  Rep.  222,  37  N. 
E.  402,  39  N.  E.  869;  State  v.  Dravton,  82 
Neb.  254,  23  L.R,A.{N.S.)  1287,  130  Am. 
St.  Rep.  671,  117  N.  W.  768. 

Messrs.  Clinton  Brome  and  W.  C.  Lam* 
bert  also  for  appellant. 

Messrs.  Henry  C.  Mnrphy,  S.  L.  Win- 
ters, and  B.  E.  McXally  for  appellee. 

Rose,    J.,   delivered   the   opinion   of   the 

This  is  an  application  for  a  writ  of  man- 
damus commanding  defendant,  as  building 
inspector  of  Omaha,  to  iaaue  to  relator  a 
permit  to  construct  a  brick  kiln  on  a  tract 
of  land  owned  by  him  in  that  city.  Defend- 
ant had  refused  to  issue  the  permit  Iwcause 
he  could  not  do  so  without  violating  an 
ordinance  declaring:  "It  shall  be  unlaw- 
ful for  any  person,  persona,  firm,  or  cor- 
poration to  eiect  or  construct  within  the 
city  of  Omaha  any  kiln  or  oven  to  be  used 
in  the  manufacture  of  brick."  The  trial 
court  held  in  harmony  with  the  views  of  re- 
lator that  the  ordinance  was  arbitrary,  un- 
reasonable, and  void,  as  being  an  invasion 
of  personal  riglita  and  of  private  property. 
The  writ  waa  allowed,  and  defendant  haa 
appealed. 

To  estnblish  the  invalidity  of  the  ordi- 
nance, relator  adduced  proof  tending  to 
show:  He  is  the  owner  of  6i  acres  of  land 
aituated  in  the  outskirts  of  Omaha,  in  the 
immediate  neighborhood  of  a  dairy  and  a 
pasture,  remote  from  the  densely  populated 
portions  of  tbe  city.  He  planned  to  con- 
struct and  operate  on  tbe  premises  described 
a  modern  kiln,  different  from  that  for- 
merly used  in  the  manufacture  ot  brick. 
According  to  bis  summary  of  the  proofs  re- 
lating to  tbe  new  method,  tbe  brick  kiln 
"is  no  wise  harmful  to  health  or  vesetation, 
produj:es  little  or  no  smoke,  no  deleterious 
gases,  no  obnoxious  odors,  and  is  not  a  ren- 
dezvous for  vagrants  and  tramps."  It  is 
argued  by  relator  that  the  contemplated  en- 

■rpriae  at  the  place  described  would  not  bo 
nuisance  per  ae,  and  that  tbe  city  had  no 

uthority  to  interdict  it  as  such.     Had  tbe 

ity  power   to   pass   and   enforce   the   ordi- 

anceT 

By  charter  the  state  legislature  dele- 
(lated  power  to  the  city  ot  Omaha  in  the 
following  terms:  "To  make  and  enforce 
all  police  regulations  for  the  good  govern- 
ment, general  welfare,  health,  safety,  and 
security  of  the  city  and  tbe  citizens  there- 
of," and  "to  prescribe  fire  limits  and  regu- 
late the  erection  of  all  buildings  and  other 
itructures  within  the  corporate  limita,"  and 
'to  define,  regulate,  suppress,  and  prevent 
luisances,"  Comp.  Stat.  1011,  chap.  i2a, 
§  144,  Bubds.  25,  32,  and  §  52.  Under  the 
authority  thus   conferred,  the  city  council, 
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io  pasBing  the  ordinance,  obviouslj  intend- 
ed to  exercise  the  police  power  of  the  citv, 
and  the  courts  should  not  interfere  with  its 
enforcement  unless  its  un reason sblencaa,  or 
the  want  of  &  necessitj  for  such  a  measure, 
is  shown  bv  BBtiafactor;  evidence.  Peterson 
V.  Stale,  7S  Neb.  132,  14  L.R.A.(N.S.)  292, 
126  Am.  Bt.  Rep.  651,  i:S  N.  W.  306. 

It  will  be  presumed  that  the  city  council 
in  passing  the  ordinance  acted  with  full 
knowledge  of  the  conditions  relating  to  the 
subject  of  brick  kilns  located  within  the 
city  limits.  The  reasons  of  publia  policv 
which  prompted  the  city  lawmakers  to  pasa 
the  ordinance  may  not  appear  on  the  face 
of  the  legislation,  or  la  relator's  petition, 
or  in  the  evidence  adduced  at  the  trial  of 
this  case.  Gardiner  v.  Omaha,  65  Neb.  681, 
J24  N.  W.  105.  The  inquiry,  therefore,  is 
not  necesBarily  limited  to  the  city's  author- 
ity to  prevent  or  abate  nuisances,  but  ex- 
tends to  every  phase  of  police  power  dele- 
gated in  any  form  to  the  municipality. 

In  State  t.  Drayton,  82  Neb.  254,  23 
I,.R.A.(N,S.)  I28r,  130  Am.  St.  Rep.  671, 
117  N.  VV.  708,  a  well-established  doctrine 
was  annoiineed  in  this  form;  "Within  con- 
stitutional limits,  the  legislature  is  the  sale 
judj^e  as  to  what  laws  should  be  enacted 
for  the  protection  and  welfare  of  the  people, 
and  as  to  when  and  how  the  police  power  of 
'the  stat«  is  to  be  exercised." 

Relator's  land  in  Omaha  is  held  ■ub' 
ject  to  proper  rules  regulating  the  common 
good  and  the  general  welfare  of  the  people 
of  that  city.  Wenham  v.  State,  OS  Neb. 
394,  S8  L.R.A.  826,  SI  N.  W.  421. 

In  testing  police  regulations  like  the 
ordinance  asaailed,  the  court  should  inquire 
"whether  they  have  some  relation  to  the 
public  health  or  public  welfare,  and  wheth- 
er such  is,  in  fact,  the  end  sought  to  he  at- 
tained." Smiiey  t.  MacDonald,  42  Neb.  6, 
27  L.R.A.  640,  47  Am,  St.  Rep.  684,  80  N. 
W.  365;  Re  Anderson,  69  Neh.  686,  S6  N. 
W.  149,  S  Ann.  Cas.  421;  Union  P.  R.  Co. 
T.  State,  88  Neb.  247,  120  N.  W.  2B0.  Ac- 
cording to  the  principles  of  law  to  which 
reference  has  been  made,  relator  was  not 
entitled  to  a  writ  commanding  defendant  to 
issue  a  building  permit  in  violation  of  the 
ordinance,  unless  the  proofs  clearly  answer 
thoBB  inquiries  in  the  negative,  and  show 
that  the  enactment  was  an  unreasonable 
*nd  arbitrary  invasion  of  individual  rights 
under  the  guise  of  police  regulation.  Wen- 
.  ham  T.  State,  65  Neb.  394,  53  L.R.A.  825, 
91  N.  W.  421;  Union  P.  R.  Co.  v.  State,  88 
Neb.  247,  129  N.  W.  290. 

Relator  baa  not  yet  constructed  his  kiln, 
and  the  testimony  adduced  to  show  that  it 
would  not  become  a  nuisance  is  based  large- 
ly on  observations  of  existing  kilns  operated 
according  to  the  modern  method  described 
40  L.B.A.{N.S.] 


in  his  plans  and  evidence.  According  to  the 
proofs,   the   volume   and   character    of   ths 

amoke  will  be  less  objectionable  under  the 
new  process,  but  the  stack  will  emit  smolce 
of  a  light  color  continually.  The  fair  in- 
ference from  aH  the  evidence  is  that  black 
smoke  in  great  volume  will  escape  at  inter- 
vals under  ordinary  management  of  tbe 
plant.  It  is  undisputed  that  clay  excavated 
on  the  premises,  and  coal,  ashes,  and  brick 
in  vast  quantities,  will  be  handled  there. 
Teams  and  men  will  be  required  for  that 
purpose.  The  fact  that  tbe  wind  in  this 
climate  will  carry  dust  and  soot  long  dis- 
tances at  times  cannot  be  disproved.  On 
one  side  of  the  kiln  site  an  addition  to  the 
city  is  rapidly  being  occupied  by  valuable 
residences,  and  there  is  no  factory  in  the 
immediate  neighborhood.  The  proofs  show 
that  there  are  thirteen  houses  within  two 
blocks  of  relator's  land,  and  a  witness  for 
defendant  testi&ed  that  within  five  hincks 
there  were  twenty  or  twenty-flve  families. 
Smoke  alone  may  amount  to  a  nuisance, 
where  it  materially  interferes  with  the  com- 
fort of  human  existence  in  ths  house  and 
grounds  of  the  owner,  though  they  are  lo- 
cated near  ths  edge  of  a  city  oo  great  dis- 
tance from  BTtioke-producing  factories. 
Crump  V.  Lambert,  L.  R.  3  Eq.  409,  15 
Week,  Rep.  417.  An  ordinance  "prohihitinp 
the  emi-ision  of  dense  amoke  within  the  cor- 
porate limits  of  the  city"  has  been  held 
valid  as  a  proper  exercise  of  police  power. 
St.  Paul  v,  Haughbro,  93  Minn.  59,  66 
L.R.A.  44!,  106  Am.  St.  Rep.  427,  100  N. 
W.  470,  2  Ann.  Cas.  580;  Buffalo  v.  Gcorgp 
P.  Ray  Mfg.  Co.  (Sup.)  124  N.  T.  Supp. 
913;  Rochester  v.  Macaulev-Fien  Mill.  Co. 
199  N.  Y.  207,  32  L.R.A.(N.S.)  B54,  92  N. 
E.  641. 

While  a  city  having  authority  "to  define, 
regulate,  suppress,  and  prevent  nuisances" 
cannot  arbitrarily  use  it  to  prohibit  harm- 
less and  inoffensive  private  enterprises,  the 
acla  of  the  city  council  in  exercising  such 
police  power  may  be  held  conclusive,  if  the 
subject  of  municipal  legislation  might  or 
might  not  be  a  nuisance,  depending  upon 
conditions  and  circumstances.  Harmison  v. 
Lewifltown,  163  III.  313,  46  Am.  St.  Rep. 
893,  38  N.  E.  628;  North  Chicago  Cit.T  R. 
Co.  v.  Lake  View,  106  III.  207,  44  Am.  Rep. 
788;  Bowers  v.  Indianapolis,  169  Ind.  10."i, 
81  N.  E.  1097.  13  Ann.  Caa.  1198;  Buffalo 
V.  George  P.  Ray  Mfg.  Co.  (Sup.)  124  K. 
Y.  Supp.  913;  Powell  v.  Brookfield  PrewfJ 
Brick  Tile  Mfg.  Co.  104  Mo.  App.  713,  78 
S.  W.  040;  Kansas  Citv  v.  Mc.*leer,  31  Mo. 
App.  4'33:  Uwton  v.  Steele,  119  N.  Y.  228. 
7  L.R.A.  134,  16  Am.  St.  Rep.  813,  23  N.  E. 
878.  Brick  kilns  are  frequently  condemned 
as  nuisances,  and  are  proper  subjects  of 
police  regulation.    State  ex  rel,  Horskottlc 
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V.  Board  of  Health,  16  Kfo.  App.  8;  Kirach- 
gTKber  T.  Lloyd,  60  Mo.  App.  59;  Harley  v, 
Merrill  Brick  Co.  83  Iowa.  73,  48  N.  W. 
1000.  If  a  brick  kiln  is  in  fact  a  nuisance, 
modem  methods  of  cocBtruction  and  care- 
ful operation  are  immaterial.  Powell  v. 
Brooktleld  Pressed  Brick  &  Tils  Mfg.  Co. 
104  Mo.  App.  713,  78  S.  W.  646. 

In  the  presont  c&se,  it  seems  to  be  con- 
ceded that  a  brick  kiln  is  an  jnviting  place 
for  tramps  in  cold  weather.  While  relator 
expressed  the  conviction  that  be  could  keep 
them  away,  there  is  nothing  to  indicate  thej 
would  not  be  turned  loose  on  the  residents 
of  the  neighborhood  in  the  outskirts  of  the 
eitf,  where  police  protection  may  be  inade- 
quate. Near  valuable  residences  relator  in- 
tends to  build  a  smokestack  130  feet  high, 
and  to  remoTe  clay  to  a  depth  not  disclosed 
hy  his  plans  or  evidence.  The  value  of 
residence  property  in  the  neighborhood 
might  he  dama^d  by  relator's  enterprise. 
These  were  proper  matters  for  the  considera- 
tion of  the  city  lawmakers.  When  the  en- 
tire record  is  considered,  the  evidence  does 
not  justify  a  finding  that  the  ordinance 
in  question  faas  no  relation  to  the  public 
liealth,  safety,  or  welfare,  or  that  it  is  not 
a  bona  flde  exercise  of  police  power,  or  that 
it  amounts  to  an  unconstitutional  inva- 
sion of  relator's  individual  rights,  or  that 
it  is  arbitrary  and  unreasonable.  In  this 
view  of  the  law  and  the  facta,  he  has  not 
made  a  case  entitling  him  to  the  writ.  The 
judgment  of  the  District  Court  is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Petition  for  rehearing  denied. 


APACHE  STATE  BANK,  Plff.  in  Err., 


(—  Okla.  — ,  121  Pac.  237.) 

Appeal  —  from  coanty  court. 

1.  Under  the  provisions  of  %   16,  art.  7, 
and   g   2  of  the  schedule   of  tlie   Constitu- 
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tion,  an  appeal  lies  to  the  district  court 
from  the  county  court,  in  probate  matters, 
in  those  cases  in  which  an  appeal  was  al- 
lowed by  the  statutes  of  Oklahoma  terri- 
tory. Wilson's  Statutes,  §  1783;  Snyder's 
Statutes,  §  5451. 

Jury  —  In  equity  case  —  extent  of  sab- 
mtsslOD  —  rcTerssI, 

2.  In  an  equity  proceeding,  the  trial  judge 
may,  in  his  discretion,  impanel  a  jury  and 
submit'to  it  distinc^t  questions  of  fact  for 
its  advice;  but  he  should  not  in  such  cases 
submit  the  case  to  a  jury  for  a  general  ver- 
dict for  the  plaintiff  or  the  defendant. 
Such  a  submission  is  erroneous;  but  a  case 
should  not  be  reversed  for  such  an  error, 
where  it  affirmatively  appears  that,  not- 
withstanding  the  verdict  of  the  jury,  the 
trial  judge  reviewed  the  evidence  and 
reached  the  same  conclusion  as  the  jury. 
Girt  —  caoSB  mortis  —  delivery  —  tnIB* 

ctency. 

3.  James  Daniels,  on  his  deathbed,  said 
to  his  wife:  "Florence,  I  give  you  all  of 
my  hank  stock,  and  all  of  my  property  and 
my  diamonds.  Take  ray  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 
The  bank  stock  was  in  a  small  tin  box  in  a 
vault  in  an  adjoininff'room,  to  which  both 
tbe  deceased  and  his  wife  had  access.  There 
were  two  keys  to  this  tin  box,  one  of  which 
was  usually  carried  by  the  deceased  and  one 
key  by  his  wife.  At  the  time  these  words 
were  spoken,  the  wife  had  both  keys  on  her 
belt,  and  transferred  his  key  from  his  key 
ring  to  hers.  Nothing  else  was  done  prior 
to  his  death. 

Held,  that  this  was  not  a  sufficient  deliv- 
ery   to   constitute    a    valid    donatio    ca»M 


(December  12,  1911.) 

EHROB  to  the  District  Court  for  Rogers 
County  to  review  a  judgment  in  de- 
fendant's favor  in  a  prucecdniK  ti'  reiguiri.- 
her  to  inventory  certain  bank  stock  as  tlie 
property  of  tlie  estate  of  James  Daniels, 
deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  H.  Burford  and  Frank  B. 
Bnrford  for  plaintiff  in  error. 

Messrs.  Davenport  &  Hall.  ZleK'er  & 
Dana,  and  Cliarlcs  Bacher  for  defendant 

Arfaes,  C,  filed  the  following  opinion: 

The    plaintiff   instituted    this    proceeding 

hy   filing    in    the    county   court   of   Rogers 


For  the  general  subject  of  sufficiency  of 
constructive  delivery  to  sustain  gift  coma 
morlM,  see  the  note  to  Page  v.  Lewis,  18 
L.B,A.   170. 

For  cases  on  the  necessity  of  actual  de- 
40  L.R.A,(N.8,) 


livery  of  certificates  to  complete  gift  of 
shares  of  stock,  see  the  note  to  Dewey  v. 
Barnhoiise,  29  L,I{.A,(N.S.)  166. 

It  will  be  seen  that  in  Apaohe  State 
Bakk  t.  Daniels,  it  was  held  that  a  direc- 
tion te  a  person  who  already  had  both  keys 
of  a  small  1>ox,  to  take  "my"  key  and  keep 
it,  with  words  of  gift  as  to  stock  in  the 
box,  which  wad  in  an  adjoining  room,  ^kfl- 
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eoMntj  an  application  to  require  the  de- 
fenilant,  who  was  adminiBtratriz  of  the  es- 
tate of  Jamee  Daniels,  deceased,  to  inven- 
tory 168  shares  of  tlie  capital  stock  of  the 
Farmers  &  Merohanta'  Bank  of  Catuoaa. 
The  applioation  alleged  that  this  bank 
stock  had  formerlj  Itelonged  to  one  James 
Daniels,  deceased;  that  upon  his  death 
James  Daniels  left  two  heirs  at  law,  one 
being  his  widow,  Florence  DanJcla,  the  de- 
fendant, who  was  also  the  administratrix 
of  the  estate,  and  the  other  his  father, 
a.  H.  Daniels;  that  the  plaintitT  iiad  re- 
covered judgment  against  S.  H.  Daniels  for 
$1,300;  that  it  bad  thereafter  brought  ai 
action  in  the  district  court  of  Roger 
county  against  8-  H.  Daniels  and  Florence 
Daniels,   as   the  heira  of  the  deceased,   for 

not  ft  good  delivery  to  austain  a  gift  cauta 

The  court  follows  the  doctrine  of  Hatch 
T.  Atkinson,  fifl  Me.  324,  96  Am.  Dec.  464, 
where  it  was  held  that  a  transfer  of  the 
key  of  ft  trunk,  present  and  capable  of 
manual    delivery,    is    no    delivery    of    the 

In  knight  v.  Tripp,  121  Cal.  674,  64  Pac. 
267,  it  waA  held  that  a  constructive  deliv- 
ery which  would  satisfy  the  California  stat- 
ute of  gifts  was  limited  to  such  property 
as  was  not  capable  of  actual  transfi^r  or 
immediate  delivery,  and  "tbat  a  delivery  of 
the  key  to  a  receptacle  which  is  itself  pres- 
ent and  capable  of  delivery  will  not  of  it- 
self constitute  a  delivery  ot  the  contents  of 
the  receptacle." 

Similarly,  in  Dunn  v.  Houghton,  — 
J.  Eq.  — ,  51  Atl.  71.  it  was  held  that  "the 
delivery  of  ■  key  with  intent  that  it  shall 
be  Used  to  open  ft  receptacle  In  a  distant 
room,  with  the  further  intent  that  one  of 
several  bank  books  therein  may  be  obtained 
therefrom,  and  with  the  further  intent  that 
such  bank  book  may  be  used  by  the  party 
to  whom  the  key  has  been  delivered  to  draw 
money  for  his  own  use,  is  not  sufficient  de- 
livery of  anything  to  sustain  a  gift  causa 
mortia  of  the  bank  account  repreaetited  by 
the  book;"  the  court  considering  that  if  a 
gift  of  the  bank  book  had  been  intended,  the 
natural  way  under  the  circumstances  would 
have  been  for  the  decedent  to  send  for  the 
ha.Dk  book  and  deliver  it,  and  not  the  key. 

In  Newman  v.  Bost,  reviewed  In  Apache 
State  Bamk  v.  Banirls,  the  court,  in  con- 
cluding its  opinion,  said:  'There  is  no  such 
thing  In  this  state  as  symbolical  deKvery 
in  gifts  either  infer  «i«ot  or  causa  mortis. 
There  is  a  hint  in  that  direction  in  the 
case  of  Shirley  v.  Dew,  36  N.  C,  (J  Ired. 
Eq.)  130,  and  this  is  now  overruled."  But 
in  that  case  it  was  considpred  that  bulky 
articles  present  were  delivered  by  transfer 
of  the  kev. 

In  Goulding  v.  Horbury,  85  Me.  227,  35 
Am.  St  Rep.  357,  27  Atl.  127.  the  court, 
while  not  disapproving  Hatch  v.  Atkinson, 
declined  to  disturb  a  verdict  in  favor  of  the 
donee  of  the  contents  ot  a  cupboard,  where 
iO  L.R.A.(N.S.) 


the  purpose  of  subjecting  the  interest  of 
S.  H.  Daniels  in  said  stock  to  the  paymeat 
of  said  judgment;  that  in  said  canae  a  le- 
ceiver  bad  been  appointed,  who  was  then 
in  poasesBton  of  the  stock;  that  the  plain- 
tiff was  entitled  to  have  the  distributive 
share  of  S.  H.  Daniels  applied  t«  the  pay- 
ment of  its  judgment;  and  that  the  defead- 
ant  was  claiming  the  said  stock  aa  ber 
individual  property  and  refusing  to  umn< 
tory  it.  The  defendant  moved  to  quash  the 
citation,  and  the  motion  was  overruled. 
She  then  replied,  admitting  that  she  held 
the  stock,  but  claiming  it  as  her  individual 
property,  and  denying  that  she  was  re- 
quired to  inventory  it  as  property  of  the 
estate.  The  issue  raised  by  these  pleadingB 
was  tried  in  the  county  court,  and  ftu  order 

there  bad  been  a  delivery  by  a  sick  man 
of  its  key,  and  approved  the  instruction 
of  the  court  below,  which  was  in  part  as 
follows:  "You  must  determine  precisely 
what  significance  shall  be  attached  to  that 
act  of  delivery  to  her  of  the  key,  with  the 
remarks  made  in  connection  with  it.  The 
mere  delivery  ot  the  key  as  a  symbol  of 
the  property  would  not  be  a  sufljcient  de- 
livery, but  only  as  a  means  of  transferring 
the  possession;  when  it  is  actually  used 
for  that  purpose,  and  the  possession  is  ac- 
tually transferred,  that  would  constitute 
a  valid  and  sufficient  delivery." 

Other  cases  hold  the  delivery  of  keys  to 
a  present  or  accessible  receptable  as  suffi- 

ThuB,  in  Debinson  v.  Emmons,  156  Miss. 
692,  33  N.  E.  708,  it  was  held  that  there 
was  a  good  gift  causa  morlit  of  a  tmnV 
and  its  contents,  including  a  bank  book, 
where  the  donor  and  donee  were  joint  oc- 
cupants of  ft  room,  and  the  donor,  almost 
in  exircniia,  handed  the  donee  the  keys  of 
two  trunks  at  the  foot  of  her  bed,  declar- 
ing to  the  donee  that  the  trunks  and  all 
in  them  were  hers. 

In  Conper  v.  Burr,  45  Barb.  9,  it  was 
held  that  there  was  a  good  gift  of  a  large 
amount  of  money  and  other  property  in 
tlie  decedent's  house,  where  the  decedent, 
about  six  weeks  before  her  death,  handed 
her  keys  to  the  plaintiff  and  said:  "Here 
arc  these  keys;  I  give  them  to  yoU)  all  I 
have  I  give  to  you;  they  ere  the  keys  of  my 
trunks  and   bureaus-,   take  them   and  keep 


property   i 
The  court 


'he  court  said:  "The  language  of  the  don- 
or, accompanied  by  a  delivery  of  the  keys 
to  the  trunks  and  bureatis  containing  the 
coin  and  other  property  evinced  the  in- 
tention of  the  donor,  and  placed  the  donee 
in  the  possession  of  the  means  of  asauiaing 
absolute  control  at  her  pleasure." 

Similar  gifts  by  sick  donors  have  been 
sustained  where  the  donor  had  made  de- 
livery of  the  key  of  the  receptacle  contain' 
ing  the  property  which  was  in  the  room  or 
house,  in  Re  Uustaplia,  8  Times  L.  K.  180 
(bonds),  and  in  Charleton  t.  Brooks,  6  Ont. 
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nag  mftde,  directing  the  defendant,  u  ad- 
miniBtrntrii,  to  inventory  the  stock  as  the 
property  of  the  estate.  An  appeal  was 
taken  to  the  district  court,  which  the  plain- 
tiff moved  to  dismiss  because  the  court  was 
without  jurisdiction;  the  order  from  which 
the  appeal  was  taken  not  being  a  judgment 
from  the  rendition  of  which  an  appeal 
would  lie  from  the  count;  court  to  the 
district  court.  This  motion  was  overruled, 
and  the  case  proceeded  to  trial,  resulting 
in  a  judgment  in  favor  of  the  defendant, 
and  the  case  ie  here  on' the  plaintiff's  pC' 
tition  in  error. 

The  defendant  claims  title  to  the  stock 
bj  virtue  of  a  gift  from  her  husband  while 
he  was  on  his  deathbed,  and  it  appears 
from  the  evidence  that  the  stock  was  in  a 

L.  Rep.  87  (promissory  notes,  cash,  and 
the  like). 

In  Young  v.  Derenzy,  26  Grant,  Ch.  (U. 
C.)  509,  where  a  husband  who  was  sick 
handed  the  key  of  his  cash  box,  which  con- 
tained a  promissory  note,  to  his  wife,  the 
box  remaining  in  the  custody  of  the  hus- 
band as  before,  it  was  held  that  it  was  a 
good  gift  (but  whether  the  box  waa  in  the 
room   or   house    is    not   stated). 

In  view  of  the  frequent  citation  of  the 
early  case  of  Jones  v.  Selby,  Prec.  in  Ch. 
300,  it  is  interesting  to  refer  to  the  facts 
of  that  case.  The  donor  having  a  hair 
trunk  wherein  were  several  things  of  value, 
three  years  before  his  death  sent  for  the 
donee,  and,  in  the  words  of  the  report, 
"calls  up  two  of  his  servants,  and,  in 
their  presence,  says  thus,  'I  give  to  my 
cousin,  Mra.  Wetherley,  this  hair  trunk, 
and  all  that  is  contained  in  it,'  and  deliv- 
ers her  the  key  thereof,  and  bid  the  serv- 
ants take  notice,  and  remember  it,  if  they 
should  be  at  any  time  called  upon  for  that 
purpose;  and  several  times  after,  as  it  was 
proved  in  the  cause,  asked  them  if  they 
remembered  the  hair  trunk,  and  once  took 
a  candle  and  shewed  it  them,  that  they 
might  remember  it.  .  .  .  After  his 
death,  upon  opening  of  the  trunk,  in  the 
presence  of  several  relations  and  others, 
there  was  found  in  it  stverat  rings,  pieces 
of  gold,  and  among  other  things,  a  tally 
upon  the  government  for  £.500."  Before 
the  g:ft,  he  had  made  a  will,  giving  the 
plaintiJT  £500,  and  just  ^fore  his  death 
made  another  will,  giving  her  instead 
£1,000.  It  was  shown  that  the  trunk  was 
never  removed  from  the  place  where  it 
stood  at  first;  that  the  donor  gave  out 
the  order  from  time  to  time  for  renewing 
of  the  interest  upon  the  tally,  and  received 
it  himself.  It  was  held  that  the  onus  was 
upon  the  plaintiff  to  show  in  the  lirst  place 
that  the  order  on  tlie  government  was  in 
the  trunk  when  it  was  given,  and  second, 
that  the  increase  in  the  amount  of  her 
l^acy  was  not  in  lieu  of  the  things  in 
the  trunk,  and  concluded  that  the  gift  had 
not  been  sufficiently  proven. 

In  Turner  v.  Brown,  8  Hun,  331,  where, 
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tin  box  in  the  vault  of  the  Catoosa  bank; 
that  the  defendant  and  her  husband  lived 
I  room  adjoining  the  banking  room; 
that  the  deceased  died  on  Sunday  after- 
i ;  that  the  defendant  knew  the  combi- 
an  and  was  accustomed  to  opening  the 
vault;  that  a  few  hours  prior  to  his  death 
the  deceased  said  to  his  wife  that  he  wished 
ive  her  his  bank  stock  and  other  prop- 
erty in  the  box,  and  for  her  to  take  the 
key  and  not  let  anybody  have  it;  that  at 
time  there  were  two  keys  to  the  box, 
ordinarily  carried  by  the  deceased,  and 
the  other  by  the  defendant,  but  that  the 
defendant  had  both  keys  in  her  possession 
at  the  time  of  this  gift;  and  that  upon 
these  words  being  spoken  she  transferred 
the  key  of  the  deceased  from  his  key  ring 

however,  tliere  was  no  question  as  to  the 
key,  the  court  said  in  argument:  "Cum- 
bersome property  will  be  well  delivered 
when  in  a  house  or  room,  by  the  delivery 
of  the  key,  with  intent  to  surrender  its 
possession  and  control;  so  of  property  in 
a  desk  or  trunk;  so,  too,  by  any  act 
amounting  to  a  surrender  to  another  of  its 
dominion  and  custody." 

But  in  New  York,  although  a  liberal 
doctrine  on  the  subject  prevails  it  seems 
there  should  be  some  reason  for  the  trans- 
fer of  a  key  rather  than  of  the  receptacle. 
Thus,  in  Tompkins  v.  Leary,  134  App.  Div. 
114,  118  N.  y.  Supp.  810,  where  there  was 
evidence  that  the  decedent,  eighty-four 
years  old,  about  to  gn  to  a  hospital  for 
an  operation,  handed  the  keys  of  his  desk, 
containing  money  and  securities,  to  the 
claimant,  and  the  evidence  was  conHicting 
as  to  whether  the  key  was  delivered  as  to 
a  donee  or  a  caretaker,  it  was  held  that 
there  was  no  good  reason  why  the  securi- 
ties could  not  have  been  personally  deliv- 
ered, and  that  there  was  not  a  good  gift 


Here  the  eases  are  in  direct  conflict. 

In  Keepers  v.  Fidelity  Title  k  D.  Co, 
50  N.  J.  L,  30e,  23  L.R.A.  184,  44  Am.  St. 
Rep.  397,  28  Atl.  685,  where  the  box  was 
not  within  the  immediate  control  or  pres- 
ence of  the  doQor,  and  did  not  pass  to  the 
control  of  the  donee  during  the  life  of  the 
donor,  it  was  held  that  the  delivery  of  the 
key  was  not  sufficient  to  sustain  a  gift 
causa  mortis. 

So,  in  Hall  v.  Hall,  20  Ont.  Rep.  684, 
a  donor  who  was  ill  gave  the  donee  his 
pocketbook  containing  notes  and  money,  and 
also  gave  her  the  keys  of  his  cash  box  . 
and  of  two  rooms  containing  securities, 
with  words  of  gift  of  their  contents.  The 
cash  bo.\  was  in  the  custody  of  his  solicitor 
and  the  two  rooms  were  in  another  house, 
and  it  was  held  that  this  was  a  good  gift 
of  the  contents  of  the  pocketbook,  but  not 
of  the  cash  box  or  of  the  rooms. 

On  the   other  hand,   in  Marsh  v.  Fuller, 
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to  her  ktj  ling,  but  did  not  enter  the 
vault  or  take  poeseuion  of  tbe  box. 

The  queBtiona  which  are  raieed  by  the 
record  are  aa  followB:  (1)  Did  the  district 
court  have  jurisdiction  of  this  appeslT  (2) 
Was  it  reversible  error  for  the  district 
court  to  impanel  a  jury  and  submit  the 
issues  for  a  general  verdictT  (3)  Was  the 
delivery  sufficient  to  constitute  this  a  valid 
donatio  causa  mortitT  (4)  If  so,  does  the 
statute  providing  that  the  capital  stock 
of  a  corporation  is  personal  property,  and 
can  only  be  transferred  by  delivery  and 
indorsement,  defeat  the  gift?  (5)  Was  the 
defendant,  under  the  circumstance*  of  this 
cose  a  competent  witness  for  herselfT 

1.  We  think  the  district  court  had  juris- 
diction.     It    is   admitted    that,    under    the 

IB  N.  H.  360,  where  a  sick  person  deli 
ered  to  a  woman  certain  keys,  and  at  the 
time  of  the  delivery  said,  "I  give  you  the 
chest  that  is  over  at  Sergeant  Rowe's,  and 
all  that  is  in  it,"  with  other  words  of  the 
same  import,  it  was  held  that  the  delivery 
of  the  key  of  tbe  chest,  with  words  of  gift 
of  the  chest  and  contents,  was  a  sufficient 
delivery. 

So,  in  People  v.  Benson,  B9  III.  App. 
326,  wbere  a  husband  gave  bia  wife  the  key 
of  a  safe  in  his  shop  in  which  there  were 
promissory  notes,  and  stated  that  he  gave 
her  the  contents  of  the  safe,  it  was  held 
that  there  was  a  snfflcient  delivery.  The 
report   is   obscure,   but   tbe   act   was   prob- 


ably done  in  illness. 
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side  of  the  subject  is  Steplienson  t.  King, 
Bl  Ky.  425,  50  Am.  Rep.  172,  where  the 
donor,  about  a  week  before  she  died,  took 
from  her  writing  desk  a  letter  from  her 
attorney,  stating  that  he  liad  in  his  safe 
a  promissory  note  belonging  to  her  and  also 
certain  bonds,  and  gave  it  to  her  mother, 
with  the  key  of  the  writing  desk,  and  said 
she  wished  her  to  have  this,  and  the  money 
represented  by  the  property  her  attorney 
had.  The  court  said  and  held :  "The  de- 
livery of  the  key  of  the  desk,  and  the  ac- 
tual delivery  of  the  letter  from  King,  con- 
taining a  full  description  dl  the  note  and 
bonds  held  by  the  a^nt,  the  only  evidence 
the  intestate  had  of  his  possession  for  her 
use,  is  a  sufficient  delivery  to  make  the 
gift  complete." 

In  Thomas  v.  Lewis  (Page  v.  Lewis),  89 
Va,  1,  18  I.R.A.  170,  37  Am.  St.  Rep.  848, 
IS  8.  E.  3S&,  it  was  held  that  the  contents 
of  a  safe-deposit  boK  were  sufficiently  deliv- 
ered by  delivery  of  its  key,  with  words  of 
gift,  on  the  day  of  the  donor's  death. 

So,  in  Foley  v.  Harrison,  233  Mo.  400, 
136  S.  W.  354,  the  court,  while  holding 
that  the  evidence  was  not  sufficient  to  show 
that  there  had  been  a  gift  of  the  contents 
of  a  safe-deposit  box  cMiaa  tnortig,  said 
that  the  delivery  of  keys  to  such  a  box  was 
a  sufficient  delivery  of  its  contents  to  com- 
plete a  valid  gift  cau»a  mortis. 

In  Herrick  v.  Dennett,  203  Mass.  17,  80 
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statutes  in  force  in  the  territory  of  Okla- 
homa, an  appeal  in  this  case  would  lie  from 
the  probate  to  the  district  court,  under 
I  1793  of  Wilson's  Statutes  (Snyder's  Stat- 
utes, g  04B1),  which  is  as  follows:  "An 
appeal  may  be  taken  to  the  district  court 
from  a  judgment,  decree,  or  order  of  tbe 
probate  court;  First.  Granting,  or  refus- 
ing, or  revoking  letters  testamentary  or  of 
administration,  or  of  guardianship.  Sec- 
ond. Admitting,  or  refusing  to  admit,  a 
will  to  probate.  Third.  Against  or  in  favor 
of  the  validity  of  a  will,  or  revoking  the 
probate  thereof.  Fourth.  Against  or  in 
favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child.  Fifth. 
Against  or  in  favor  of  directing  the  par- 
tition, sale,  or  conveyance  of  real  property. 


ties,  some  time  later,  while  he  was  ill,  told 
her  to  take  from  hie  keys  the  key  to  a 
safe-deposit  box  containing  the  securities, 
he  having  theretofore  given  her  authority 
to  go  to  that  vault,  it  was  held  that  this 
was  a  completed  gift  of  the  securities. 

Transfer  of  keys  to  third  parties. 

Some  of  the  cases  rotate  to  the  transfer 
of  keys  to  an  intermediary. 

Where  there  was  a  delivery  of  a  box  of 
securities  and  its  key,  with  a  memorandum 
of  what  was  to  be  done  with  them,  and  tbe 
box  passed  back  and  forth  between  the  par- 
ties a  number  of  times,  and  finally,  a  few 
weeics  before  the  donor's  death,  was  de- 
livered into  the  donee's  hands  again,  it 
was  held  that  there  was  no  delivery  inter 
vivot  or  cauan.  mor(w.  Farquarson  v.  Cave, 
10  Jur.  63,  2  Colly,  Cb.  Cas.  366,  16  L 
J.  Ch.  N,  S.  137. 

In  Powell  V.  Hellicar,  26  Beav.  261,  2» 
L.  J.  Ch.  N.  8.  366,  6  Jur.  N.  S.  232,  7 
Week.  Rep.  171,  it  was  held  that  a  delivery 
of  the  keysi  of  two  receptacles,  one  in  the 
room  and  the  other  in  another  hquse,  with 
instructions  to  make  certain  delivery  of 
the  contente  of  the  receptacles,  was  not 
such  a  delivery  as  would  constitute  a  gift 
cav»a  moftta. 

Where  there  was  evidence  that  a  sick 
man  told  B  to  take  a  certain  trunk,  saying 
"This  is  for  C;  take  care  of  it  for  her," 
and  B  took  the  trunk  and  put  it  in  the 
decedent's  closet,  it  was  held  that  there  was 
no  delivery.  There  being  other  evidence 
that  tbe  decedent  locked  the  trunk  and 
gave  B  the  key,  saying,  "I  want  you  to 
keep  it  for  C,"  the  court  held  that  in  that 
case  there  was  no  delivery  at  all,  even  for 
a  moment;  for,  as  the  trunk  was  capable 
of  manual  delivery,  it  could  not  be  deliv- 
ered bv  the  key.  Hatch  v.  Atkinson,  66 
Me.  324,  96  Am.  Dec.  464. 

So,  when  the  key  was  restored  to  its 
usual  keeping  place  after  the  instructions 
as  to  delivery  of  the  gift.  Coleman  v. 
Parker,  114  Mass.  30. 
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Sixth.  Settling  an  account  of  an  executor 
or  adminietrator  or  guardian.  Seventh. 
Refusing,  allowing,  or  directing  the  distri- 
bution or  partition  of  an  estate,  or  any 
part  thereof,  or  the  payment  of  a  debt, 
claim,  legacy,  or  distributive  share;  or, 
eighth.  From  any  other  judgment,  decree, 
or  order  of  the  probate  court,  or  of  the 
judge  thereof  affecting  a  Bubstantial  right." 
It  is  urged  that  g  16  of  article  7  of  the 
Constitution  limits  such  appeals  to  judg- 
ments only,  and  therefore,  in  substance,  de- 
nies the  right  of  appeal  from  all  orders 
which  may  not  be  treated  as  judgments. 
That  section  is  aa  follows;  "Until  other- 
wise prorided  by  law,  in  all  cases  arising 
under  the  probate  jurisdiction  of  the  ci 
ty  court,   appeals  may  be  taken  from   the 

In  Gano  y.  Fisk,  43  Ohio  St.  482,  64 
Am.  Rep.  B19,  3  N.  E.  632,  on  the  morning 
of  his  death  the  decedent  called  one  of  his 
three  children  by  his  first  wife,  and  said 
to  her,  "My  notes  are  in  a  little  box  on 
the  bureau  there ;  I  want  you  to  take  them 
and  divide  them  equally  among  you  child- 
ren," telling  her  to  go  and  get  ^e  key  to 
the  box,  which  was  in  a  little  drawer.  The 
daughter  got  the  key,  tried  it  in  the  box, 
and  gave  the  key  to  her  husband,  for  fear 
she  miffbt  lose  it;  and  after  her  father's 
death  she  took  the  box  home  with  her ;  the 


1  among  the  children.  It  was  held  that 
there  was  no  completed  gift  before  the 
death  of  the  testator. 

On  the  other  hand,  where  the  donpr  gave 
instructions  to  an  agent  who  held  the  key 
of  a  box  at  the  bank,  as  to  the  delivery 
of  certain  labeled  packages  therein  after 
his  death,  and  to  make  up  and  label  other 

Iiaekages  therein  for  similar  delivery  as 
abeted,  which  the  agent  attended  to  at 
once,  marking  the  packages,  but  retaining 
the  key,  it  was  held  that  the  agent  was  the 
trustee  for  the  donees.  Devol  v.  Dye,  123 
Ind.  321,  7  L.B.A.  439,  24  N.  B.  246. 

Id  Walker  v.  Foster,  30  Can.  S.  C.  2B9,  a 
lather  placed  certain  promissory  notes  in 
enTelops  addressed  to  each  of  his  five  chil- 
dren. Kept  them  in  a  desk  for  some  years, 
locked  up  and  under  his  control,  and  short- 
ly before  his  death,  when  he  believed  he 
was  dying,  had  the  envelops  taken  from  the 
desk  and  handed  to  B,  who  was  directed 
by  him  to  seal  them  up  and  place  them  in 
the  desk  and  lock  it;  he  then  delivered  the 
key  to  B,  to  retain  until  after  his  death, 
and  requested  him  to  deliver  to  each  of 
bis  children  one  of  the  envelops  so  ad- 
dressed; and  they  were  later  so  delivered 
to  each  of  the  children  after  the  death  of 
the  donor.  The  court,  in  holding  tiiat  this 
was  a  good  deliveiy  and  a  good  gift  cauaa 
mortia,  said:  "The  delivery  of  possession 
does  not  depend  on  the  handing  over  of 
the  keys  of  the  bureau  or  desk  alone,  for 
the  notes  were  previously  taken  out  of  the 
box  and  replaced  there  by  Dodge  himself 
40  L.R.A.(NA) 


judgments  of  the  county  court  to  the  dis- 
trict court  of  the  county  in  the  same  man- 
ner as  is  now  provided  by  the  laws  of  the 
territory  of  Oklahoma  for  appeals  from 
probate  court  to  tbe  district  court;  and  in 
all  cases  appealed  from  the  county  court  to 
the  district  court,  the  cause  shall  be  tried 
de  novo  in  tbe  district  court  upon  ques- 
tions of  both  law  and  fact." 

Section  2  of  tbe  schedule  provides:  "All 
laws  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  state  in- 
to the  Union,  which  are  not  repugnant  to 
this  Constitution,  and  which  are  not  locally 
inapplicable,  shall  be  extended  to  and  re- 
main in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation, 
or  are  altered  or  repealed  by  law.' 

after  the  sealing  of  the  envelops.  How- 
ever, had  there  been  no  delivery  except 
that  of  the  keys,  that  would  by  itself  have 
constituted  an  actual,  and  not  a  mere  sym- 
bolical, delivery,  and  the  poBsession  and 
dam  in  ion  over  the  securities  contained  in 
the  desk  would  have  been  thus  acquired 
by  Dodge." 

In  Jones  v.  Brown,  34  N.  H.  439,  where 
the  matter  was  decided  on  another  ground, 
the  court,  referring  to  a  direction  to  a 
third  party  by  a  sick  person  to  take  the 
key  of  a  chest  in  the  house  and  carry  it 
away  from  the  house  to  the  home  of  the 
person  addressed,  with  directions  to  deliv- 
er it  to  the  donor's  nieces  alter  her  death, 
said:  "It  would  seem  that  a  gift  of  the 
key  of  the  chest,  accompanied  by  a  direc- 
tion that  her  things  should  be  equally  di- 
vided among  her  nieces,  would  be  a  valid 
donatio  catiaa  mortia  of  notes  contained 
in  tbe  cheet,  because  it  is  conceded  that 
there  was  nothing  else  in  it  of  any  value." 

Miscellaneous. 

In  some  of  the  cases  the  transfer  of  the 
key  has  been  followed  by  the  donee  gain- 
ing actual  possession  of  the  gift  in  the 
lifetime  of  the  donor.  Reynolds  v.  Eey- 
nolda,  20  Misc.  254,  4e  X.  Y.  Supp.  338; 
Hagemann  v.  Hagemann,  201  III.  378,  68 
N.  E.  381. 

The   delivery  has   been  held   suflicient; 

— where  the  article  was  returned  by 
the  donee  to  a  common  depository,  of 
which  she  retained  the  key.  lie  Swade,  65 
App.  DiT.  592,  72  N.  Y.  Supp.  1030. 

— where  the  article,  by  tlie  donor's  di- 
rection, was  returned  to  its  former  place 
in  a  closet,  as  the  safest  place,  with  a 
further  direction  to  lock  the  closet  door. 
Westerlo  v.  DeWitt,  36  K.  Y.  340,  93 
Am.  Dec.  617. 

— where  the  donee  was  given  a  deposit 
note,  and  told  to  keep  it  with  the  oth.ir 
valuables  which  she  kept  in  a  cash  box, 
of  which  she  retained  the  key,  the  donor 
occasionally  sending  for  the  cash  box.  Re 
Tavlor,  68  L.  J.  Ch.  N.  S.  597. 

llie  taking  of  a  safe-deposit  box  by  a 
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The  question  here  raised  is  settled  by  tlie 
case  of  Bowman  v.  Bilbj,  21  Okla.  7i5,  104 
Pac.  1078,  where  the  question  involved 
waa  whether  or  not  justices  of  the  peace, 
after  atateliood,  had  jurisdiction  in  forcible 
entry  and  detainer  cas^s.  The  Constitution 
prescribed  the  jurisdiction  of  justices  of  the 
peace  "until  otherwise  provided  bj  law," 
and  did  not  confer  upon  them  jiiriadiction 
in  such  cases.  The  laws  in  force  in  the 
territory  of  Oklahoma  did.  Section  2 
of  tlie  acheduJe  extended  tliese  laws  wliere 
not  repugnant  to  the  Constitution,  or  local- 
ly inapplicable,  and  tlie  question  involved 
was  whether  or  not  tliat  jurisdiction  con- 
ferred by  the  territorial  statute  remained 
in  addition  to  that  jurisdiction  which  was 
conferred  by  the  constitution.  That  ia 
much  the  same  question  which  is  here  pre- 
sented. In  the  opinion  it  ia  said  (24  Okla. 
738}  :  "It  was  evidently  tlte  intention  of 
the  framers  of  the  Constitution  to  leave 
the  question  of  the  juried iction  of  justices 
of  the  peace  open  to  be  fixed  by  the  propel 
legislative  authority,  and  in  the  meantime 
to  avoid  inconvenience,  to  adopt  by  tlie 
schedule  the  old  Oklahoma  territory  atat- 
utea  on  the  subject.  The  enactment  of  §  2 
of  the  schedule  had  precisely  the 
effect  as  if  the  legislative  assembly  had 
convened   immediately   after  statehood   and 

person  in  the  joint  names  of  himself  and 
another,  and  delivery  of  one  of  the  ke 
to  Bucb  other  person,  is,  by  itself,  no  gift 
of  the  securities  in  the  iiox  (see  In  re 
Bauernschmidt,  07  Md.  35,  54  Atl.  037); 
hut,  with  otiier  facia  showing  the  intent 
to  give  it,  may  be  Huflicient.  Gilkinaon 
V.   Third   Ave.   R.    Co.    47    App.   Uiv.   472, 

03  N.   Y.   Supp.   792. 

In  Pink  v.  Church,  38  N.  Y.  S.  R.  735, 
14  N.  Y.  Supp.  337,  affirmed  without  opin- 
ion in  128  N.  Y.  634,  29  N,  E.  147,  it  was 
held  upon  complicated  facts  that  the  jury 
were  correctly  instructed  that  if  the  key 
to  the  safe-deposit  box  was  (liven  with  in- 
tent to  transfer  a  present  title  to  the  se- 
curities,  it  effects  the  purpose. 

In  Farnswortfi  v.  Whiting,  106  Me.  430, 
76  Atl.  900,  the  court  -  reversed  a  judg- 
ment holding  that  there  had  been  sufficient 
delivery  of  a  gift  of  the  contents  of  a  safe- 
deposit  vault  by  .a  transfer  of  the  keys, 
on  the  ground  that  the  proof  was  not  suf- 
ficient;   but   the   evidence   is   not   reported. 

The  delivery  was  held  insufficient  in 
Trimmer  v.  Danbv,  25  L.  J.  Ch.  N.  S.  424, 

4  Week.  Rep.  399,  who,  after  the  death  of 

the  donor,  there  waa  found  in  h'-  ' 

in  which,  however,  he  did  not 
hoi  containing  certain  bonds  payable  to 
bearer,  and  a  memorandum  stating  that 
certain  of  these  bonds  belonged  to  L ' 
housekeeper,  who  had  charge  of  the  lioui 
and  had  the  key  of  the  box,  and  probably 
had  bad  it  throughout. 

So,  in  Cosnahan  v,  Grice,  IS  Moore,  P. 
40  L.R.A.(X.S.) 


passed  a  statute  on  the  subject  of  forcible 
entry  and  detainer,  the  same  in  purport 
as  that  in  force  in  Oklahoma  territory 
when  statehood  became  a  fact.  If  the  l^is- 
lature  could  pass  such  a  law, — and  there 
seema  to  be  no  room  for  doubt  upon  thid 
proposition, — the  constitutional  convention 
could  also  do  BO  by  adopting  the  law  upon 
the  subject  from  the  territory  of  Oklahoma 
in  conformity  with  the  enabling  act~  This, 
to  our  mind,  is  what  it  did;  and  it  was 
done  in  order  that  no  inconvenience  may 
arise  by  reason  of  the  change  from  the 
territorial  form  of  government."  Burdett 
V.  Burdett,  28  Okla.  418,  35  L.RJ.(N.S.) 
904,  100  Pac.  022,  and  Burnett  v.  Jackaon, 
27  Okla.  275,  111  Pac.  194,  we  eaaea  in 
whicli  this  right  of  appeal  waa  exercised, 
although  no  question  was  raised  as  to  the 
jurisdiction  of  the  court. 

2.  At  the  trial  in  the  district  court  the 
case  was  submitted  to  the  jury  for  a  gen- 
eral verdict,  and  the  jury  was  instructed 
as  in  an  action  at  law.  This  waa  error. 
The  eUtute  provides  (Wilson's  Statutes, 
g  1807;  Snyder's  Statutes,  §  646.t}  :  "When 
the  appeal  is  on  questions  of  fact  or  on 
questions  of  both  law  and  fact,  the  trial 
in  the  district  court  must  be  de  notio,  and 
shall  be  conducted  in  the  same  manner  as 
,  if   the   case   and   proceedings   had   lawfully 

C.  C.  215,  7  L.  T.  N.  S.  83,  where  a  woman. 
on  her  death  bed.  handed  her  ataya,  in 
which  were  concealed  a  conaiderable 
amount  of  bank  notes,  to  another,  and  told 
her  not  to  leave  them  on  the  bed,  and  the 
latter,  on  asking  for  and  receiving  the  key 
of  a  box  in  the  room,  belonging  to  the 
donor,  locked  up  the  stava  in  the  box,  it 
was  held  that  there  was  not  sufficient  deli- 
nitenesa  to  make  a  delivery. 

In  Sheegog  v.  Perkins,  4  Bait.  273,  where 
a  man  in  feeble  health  converted  currency 
into  gold  and  put  it  into  a  box,  which  he 
deposited  in  a  bank,  telling  the  cashier  to 
let  no  one  but  liis  wife  have  it,  eicrpt 
himself,  and  in  case  of  his  death,  no  one 
but  his  wife,  and  gave  her  the  key,  or 
allowed  her  to  keep  it,  there  was  reason 
to  suppose  from  the  evidence  that,  after 
putting  the  box  in  the  bank,  he  had  taken 
a  considerahle  amount  from  it;  and  it  was 
helil,  upon  t)ie  whole  case,'  that  this  muBt 
be  viewed  at  moat  aa  a  gift  inter  vivo»,  and 
that  the  delivery  bad  not  been  established. 

In  Smith  v.  Smith,  2  Strange,  955,  which 
waa  trover  by  the  personal  repreaentatives 
of  a  decedent  againat  his  landlord,  it  ap- 
peared tliat  the  decedent  had  aaid  that  the 
contents  of  his  lodgings  were  to  belong  to 
the  defendant'a  wife,  and  when  he  went 
out  of  town  he  used  to  give  the  tey  to 
his  lodgings  to  the  defendant;  it  was  held 
that  there  waa  sufficient  posaession  berr. 
that  the  law  wowld  adjudge  poaseasion  lo 
him  that  had  the  right,  and  the  jury  found 
.  for  the  defendant.  B.  B.  B. 
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originftted  in  that  court;  and  such  appel- 
late court  has  the  Bame  power  to  decide 
tbe  questions  of  fact  which  the  probate 
court  OT  judge  had;  and  tt  may,  io 
discretion,  as  in  suitu  in  chancery,  and 
with  like  effect,  make  an  order  for  the  trial 
b;  jurj  of  any  or  all  the  material  c 
tiona  of  fact  arising  upon  the  issues 
tween  the  parties,  and  such  an  order  must 
state  distinctly  and  plainly  the  questions  of 
fact  to  be  tried."  It  will  be  noted  that, 
while  the  court  had  a  perfect  right  to  im- 
panel the  jury  and  submit  issues  to  it,  the 
statute  specifically  requires  that  such  an 
order  of  submission  "must  state  distinctly 
and  plainly  the  questions  of  fact  to  be 
tried,"  The  question  of  impaneling  a  jury 
rests  within  the  discretion  of  the  court. 
■Cartwright  T.  Holcomb,  21  Okla.  548,  97 
Pac.  385.  When  a  jury  is  impaneled  in 
equity  case,  it  should  not  be  empowered 
return  a  general  verdict,  nor  answer  c( 
elusions  of  law;  but  specific  and  distinct 
questions  of  fact  should  be  submitted  to  it. 
Our  statute,  however,  provides  (Snyder's 
Statutes,  g  5660)  :  "The  court,  in  every 
stage  of  action  must  disregard  any  erro 
defect  in  the  pleadings  or  proceeding  which 
does  not  affect  the  substantial  rights  of 
the  adverse  party;  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such 
error  or  defect"  Applying  this  mandatory 
provision,  we  must  inquire  whether 
error  in  procedure  affects  a  substantial 
right  of  the  plaintiff,  and  in  response  to 
this  inquiry  we  find  in  the  journal  entry; 
"And  the  jury  is  now  discharged  from  the 
further  consideration  of  said  cause.  And 
the  court  having  carefully  neighed  the 
dence,  and  being  further  advised  in 
premises,  approved  the  Hndings  and  verdict 
of  the  jury,  and  accepts  the  advice  of  the 
jury  as  in  its  verdict  contained,  and  ren- 
ders judgment  upon  the  verdict  of  the 
jury."  As  the  trial  judge  treated  the  ver- 
dict aa  advisory,  as  he  "carefully  weighed 
the  evidence,"  as  he  approved  of  the  ver- 
dict, and  as  the  responsibility  rested  upon 
him,  we  cannot  say  that  this  error  in  pro- 
cedure has  adversely  affected  a  substantial 
right  of  the  plaintiff.  Rankin  v.  Blaine 
County  Bank,  20  Okla.  68,  18  L.R.A.fN.S.) 
612,  93  Pac.  536. 

3.  The  difficult  question  in  the  case  is 
whether,  under  the  facta,  there  was  a  suf- 
ficient delivery  of  the  subject-matter  ot  the 
gift.  The  witness  by  wliose  testimony  it 
was  sought  to  establish  the  gift  was  the 
attending  phvsician. 
40  L.R.A,(N.3.) 


When  tbe  case  was  first  tried  in  the 
county  court,  this  witness  testified  as  fol- 

Q.  Was  there  any  conversation  by  Mr. 
Daniels  with  his  wife  in  your  presenceT 

A.  Yes,  sir. 

Q.  State  as  near  as  you  can  remember 
what  that  conversation  was. 

A.  Well,  I  advised  Mr.  Daniels  in  regard 
to  his  condition.  I  told  him  that  he  was 
growing  very  weak,  and  tbat,  if  he  bad  any 
changes  to  make  in  his  business  affairs,  he 
had  better  do  it.  And  he  called  Mrs.  Dan- 
iels, and  she  sat  on  the  bed,  and  they  had 
this  com-ersation  r  She  asked  him  if  there 
was  anything  that  he  wanted  to  say  to  her. 
He  says ;  "Yes,  Florence.  I  give  you  all  of 
my  bank  stock  and  all  of  my  property." 
And  he  turned  to  me  and  asked  me  if  I 
heard  what  be  said  and  I  told  him  that 
I  did,  and  he  proceeded  a  little  farther, 
and  he  said,  "I  also  give  you  my  diamonds." 
and  that  is  the  best  that  I  can  recall  it. 

The  county  judge  found  «gainst  the  de- 
fendant, and  in  his  opinion  says:  "Jan. 
Daniels  did  not  part  with  any  dominion  or 
control  which  he  had  in  the  property.  He 
did  not  voluntarily  part  with  the  key  to 
the  receptacle  which  contained  the  certifi- 
cates of  stock.  Jas.  Daniels  parted  with 
no  control,  only  expressed  his  intention  to 
give.  Florence  Daniels  gained  no  more 
dominion  or  control  by  virtue  of  the  dec- 
laration of  Jas.  Daniels  than  she  had  before 
the  declaration  was  made."  No  mention 
was  made  at  that  trial  of  a  key. 

At  the  trial  in  the  district  court  this  wit- 
ness teetilied  on  direct  examination  as  fol- 

Q.  In  what  way  did  you  do  thatT 

A.  Well,  the  way  I  conveyed  it  to  him 
was:  On  this  particular  visit  I  was  sitting 
close  to  the  bed,  talking  to  him,  and  I  told 
him  that  he  was  growing  very  weak,  and 
that  I  thought,  if  be  bad  any  different  ar- 
rangements to  make  in  his  business  affairs, 
that  he  had  better  do  so. 

Q.  You  stated  that  to  James  DanielsT 

A.  Yes,   sir. 

Q.  What  did  he  say  when  you  told  him 
that? 

A.  He  spoke  then  to  his  wife,  Mrs.  Dan- 

Q.  What  did  he  sajT 

A.  The  best  I  can  recollect,  it  was  this: 
Now  Mrs.  Daniels  was  on  the  bed,  I  be- 
lieve, sitting  on  the  bed,  I  believe,  and  he 
said  to  her:  "Florence,  1  give  you  all  of 
my  bank  stock,  and  all  of  my  property  and 
my  diamonds.  Take  my  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 
Now  that  is  the  best  I  can  lemember  that 
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conversation;  it  might  not  have  been  just 
in  those  words,  but  that  ia  the  ienw. 

Q.  TUat  is  th«  BubBtanM  of  itT 

A.  Yes,  sir;  m  near  as  I  can  recall  it, 
from  what  lie  said. 

Q.  What,  Doctor,  from  your  experience 
and  observation  of  him,  did  fou  consider 
tlie  condition  of  bis  mind  at  the  time  be 
made  that  statement T 

A.  He  appeared  that  his  mind  was  clear 
■<nd  rational,  that  he  knew  what  be  was 
doing,  so  far  as  words  went. 

(j.  When  be  said  that  to  her,  did  she  do 
anything  t 

A.  The  best  I  remember  now;  it  was  just 
at  the  time  I  was  doing  some  little  thing 
for  him;  I  don't  remember  just  what  it  was 
now;  but  she  had  some  Iceya  on  her  belt, 
and  she  transferred  keys  from  one  packet 
to  another;  transferred  one  key,  to  the  best 
of  my  recollection,  from  one  bunch  of  keys 
on  the  key  ring  to  another.  I  don't  know. 
I  didn't  see  the  key,  and  don't  know  just 
what  she  did  do;  but  I  saw  that  much. 

Q.  About  how  long  was  that  prior  to  bis 
death? 

A.  Well,  it  wasn't  very  long;  just  the 
exact  time,  I  couldn't  say;  whether  it  waa 
an  hour  or  more,  I  don't  know,  but  it  cer- 
tainly wasn't  long. 

On  cross-examination  be  testified  as  fol- 

Q.  He  was  in  a  condition  now  that  he 
could  not  talk  audibly,  except  a  little  above 
a  whisper  t 

A.  Just  above,  tt  was  hardly  a  whisper. 
It  was  above  a  whisper,  just  slightly  above 
a  whisper,  just  enough  to — hear. 

Q.  In  answer  to  your  question,  what  was 
the  first  thing  that  he  said? 

A.  The  first  thing  that  be  said  to  Mrs. 
Daniels! 

Q.  Just  repeat  his  language. 

A.  He  says,  "Florence,  I  give  all  of  my 
bank  stock  and  all  of  my  property,"  and 
just  about  that  time  he  turned  his  head  a 
little  to  one  aide  and  asked  me  if  I  heard 
what  be  was  saying,  and  I  told  him  that 
I  did,  and  to  go  ahead,  and  he  says,  "and 
my  diamonds.  Take  my  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 

Q.  "Take  my  key  to  our  boxt" 

A.  Yes,  sir;  "and  keep  it,  and  allow  no 
one  to  have  it."  Now  he,  of  course,  didn't 
speak  in  a  very  loud  tone,  and  that  is  the 
way  that  I  heard  it,  and  the  best  I  can 
recollect;   that  ia  the  words  he  spoke. 

Q.  After  he  mentioned  the  diamonds,  he 
then  said,  "Take  my  key  to  our  boiT" 

A.  Yes,  sir. 

Q.  That  is  the  words  I 

A.  Yes,  sir;  as  near  as  I  can  remember. 
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Q.  "^ake  my  key  to  oar  box  and  let  no- 
body have  AV 

A.  Yes,  air;  in  so  far  aa  I  can  recoUeet. 

Q.  Was  that  all  of  the  conversation! 

A.  Well,  so  far  as  I  remember,  tber« 
might  have  been  something  else  said;  but  I 
can  remember  nothing  more  now. 

Q.  You  dont  recollect  anytlung  elseT 

A.  No,  sir. 

Q.  Did  yon  get  up  and  leave  them  T 

A.  I  believe  I  got  up  immediately  ftnd 
left 

Q.  Did  Florence  Danieia  get  up  thenT 

A.  I  don't  know  whether  abe  got  up  right 
at  that  moment  or  not;  I  think  she  sat  up 
a   little  on   the  bed. 

Q.  What  was  it  she  was  doing,  if  »aj- 

A.  She  was  transferring  some  keys. 

Q.  Now,  just  stale  what  she  did,  about 
transferring  keys  thereT 

A.  It  seemed  that  she  took  a  key  fr«Mn 
one  of  the  bunches  aod  put  it  on  aDother. 

Q.  Where  did  she  have  those  two  bunches 
of  keys? 

A.  They  were  hanging  about  her  dresa. 

Q.  In  frontT 

A.  Tliey  were  hanging  on  her  dress  or 
belt,  I  didn't  notice;  but  ahe  had  some  keys 
about  her. 

Q.  Then  abe  had  two  separate  bunches  of 
keys  hanging  to  her  dress  T 

A.  Yea,  sir,  I  don't  know  that  she  had 
them  hanging  to  her  dreas,  but  I  diatinctly 
remember  that  abe  had  two  bunches.  I 
heard  the  noise,  and  I  know  that  she  had 
two  bunchea,  and  tranafernsd  a  key. 

Q.  How  did  she  transfer  itT 

A.  She  took  it  from  one  of  the  rings,  and 
put  it  on  another. 

Q.  Just  took  it  off  of  one  bunch,  and  put 
it  on  another? 

A.  Yes,  air;  the  best  I  can  recollect. 

^  previoualy  stated,  the  court  submitted 
thia  case  to  a  jury  for  a  general  verdict, 
and  in  doing  so  instructed  the  Jury  as 
though  it  were  an  ordinary  action  of  law. 
Wliile  that  was  improper,  still  an  exami- 
nation of  the  instructions  will  give  the 
view  of  the  law  which  the  court  applied  to 
the  facta  in  this  case.  The  fourth  instruc- 
tion was  as  follows;  "A  delivery  of  keys  to 
a  locked  receptacle,  accompanied  by  words 
of  gift,  of  articles  contained  therein,  is  suf- 
ficient to  transfer  the  contents  of  the  re- 
ceptacle, and  in  thia  case,  if  you  find  that 
James  Daniels  delivered  to  the  defendant  ■ 
key  or  keys  to  the  box  containing  the  bank 
stock  in  question,  and  stated  by  word  of 
mouth  that  he  gave  her  such  bank  stock, 
then  I  instruct  you  tliat  such  words  of  gift, 
t<^ether  with  tlia  delivery  of  a  key  to  the 
box  containing  the  stock,  would  constitute 


1011. 


APACHE  STATE  BASK  t.  DANIELS. 


90D 


a  valid  gift,  and  would  vest  the  equitable 
title  to  tlie  bank  stock  contained  in  such 
box  in  the  defendant  herein." 

It  vlll  be  observed  that  no  diiitiiiction  is 
■  made  between  delivering  the  key  of  a  re- 
ceptacle which  cannot  be  conveniently 
moved  on  account  of  its  aiie  or  bulk,  and 
one  which  is  small  and  easily  handled.  The 
bank  stock  involved  was  kept  in  a  small  tin 
box  about  6  inches  wide,  12  inches  long, 
and  a  few  inches  deep,  to  which  deceased 
and  his  wife,  tite  defendant,  each  carried  a 
key.  This  box  in  turn  was  kept  in 
vault  of  the  bank.  The  bank  was  conducted 
in  a  small  room  about  18  feet  wide  and 
feet  long;  the  rear  10  feet  of  which  being 
cut  o3  by  a  partition  and  used  by  the  de- 
ceased and  his  wife  as  their  home.  The 
vault  was  at  the  rear  of  the  banking  ri 
and  between  it  and  the  bedroom.  It  opened 
by  an  ordinary  combination  lock,  whi(^  the 
defendant  was  in  the  habit  of  opening;  she 
having  been  for  two  or  three  years  the  as- 
sistant caahier  of  tlte  bank.  The  deceased 
was  the  caahier,  and  he  and  hia  wife  seemed 
to  have  been  the  only  regular  employees. 
The  deceaeed  had  been  sick  for  about  ten 
days,  during  which  time  the  president  of 
the  bank  had  assisted  the  defendant  ss 
much  aa  he  could;  but  he  does  not  seem  to 
have  been  an  active  officer,  and  did  not 
know  the  combination.  The  money  and  val- 
uable papers  of  the  bank  were  kept  in  a 
steel  safe,  inside  of  the  vault,  governed  by 
a  time  lock;  but  the  tin  box  was  not  kept 
in  that  sale,  but  merely  set  in  the  vault 
along  with  the  boxes  of  other  customers. 
During  hia  Ulneis  the  deceased  seemed  to 
have  been  attended  by  the  doctor,  his  wife, 
and  a  sister.  He  died  on  Sunday  afternoon, 
and  the  conversation  which  has  been  quoted 
took  place  about  two  hours  before  hi 
death.  His  sister  was  not  present  at  the 
time.  Nothing  was  done  until  after  the 
death  of  the  deceased,  other  than  that  de- 
tailed in  the  testimony  quoted,  and  the 
question  is  whether  there  was  such  a  delii 
cry  as  to  make  this  a  valid  donatio  causa 
fnortig.  In  reaching  a  conclusion,  we  have 
been  assisted  by  able  briefs  and  oral  argu- 
ment of  counsel.  We  find  a  conflict  in  the 
authorities  difficult  to  reconcile,  and  it  is 
not  our  purpose  to  undertake  an  exhaustive 
review,  or  even  citatiun,  of  the  many  au- 
thorities on  the  subject,  although  we  have 
examined  all  that  have  been  cited  by  coun- 
sel, as  well  as  others  disclosed  by  our  own 
research.  The  question  involved  being  pre- 
sented for  the  first  time  in  this  state,  and 
eourta  of  high  standing  differing  from  each 
other  on  the  subject,  causes  us  to  resort  to 
the  general  policy  of  our  own  state,  in 
der  to  get  a  safa  foundaticn  on  which  to 
build. 
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The  bank  stock  involved  in  this  case  com- 
prises practically  the  entire  estate  of  the  de- 
ceased, and,  tieing  disposed  of  by  him  on  his 
deathbed,  amounts  in  substance  to  a  testa- 
mentary disposition.  Of  course,  we  do  not 
confuse  a  donatio  causa  mortis  with  a  testa- 
mentary disposition,  but  merely  call  atten- 
tion to  the  fact  that,  under  the  circum. 
stances  of  this  case,  this  donation  is  sub- 
stantially equivalent  to  a  testamentary  dis- 
position. We  inquire,  therefore,  as  to  the 
policy  of  the  people  of  this  state  relative  to 
testamentary  dispositions.  The  policy  is 
evidenced  by  our  statutes,  brought  forward 
from  the  territory  of  Oklahoma  by  a  direct 
vote  of  the  people  in  the  adoption  of  the 
Constitution. 

In  the  absence  of  a  valid  testamentary 
disposition,  the  law  prescribed  the  succes- 
sion, and  preserves  a  just  and  equitable  dis- 
tribution amongst  relatives  of  the  deceased. 
However,  one  who  is  not  satisfied  with 
these  general  rules  of  succession  may  dis- 
pose of  his  property  otherwise,  but  in  doing 
so  he  must  comply  with  the  exact  procedure 
authorized  by  law.  Unless  his  will  is  en- 
tirely in  his  own  handwritiug,  he  must  exe- 
cute it  in  the  presence  of  two  witnesses,  at 
the  time  he  must  declare  to  them  it  is  his 
last  will  and  testament,  and  he  must  re- 
quest them  to  eign  as  witnesses,  and  they 
must  sign  it  in  his  presence  and  in  ttie 
presence  of  each  other.  Unless  these  for- 
malities are  substantially  complied  with, 
the  will  is  void,  and  the  courts  will  not  stop 
to  inquire  or  to  enforce  the  intention  of  the 
deceased,  but  will  require  the  distribution 
of  hia  property  amongst  his  heirs  according 
to  the  will  of  the  people.  An  unwritten 
will  i^  recognized  hy  our  law  only  in  case 
the  decedent,  at  the  time  of  his  death,  was 
in  the  military  service  and  in  actual  con- 
templation of  death,  or  in  expectation  of  im- 
mediate death  from  an  injury  received  the 
saiu'e  day,  and  it  must  then  be  proved  by 
two  witnesses  present  at  the  making  of  it, 
and  even  then  "the  estate  bequeathed  niust 
not  exceed  in  value  tlie  sum  of  £1,000." 
Snyder's  Statutes,  g  88S4.  It  is  apparent, 
therefore,  that  the  policy  of  our  people  is 
to  insure  the  distribution  of  an  estate  ac- 
cording to  the  statutory  rule  of  succession, 
unless  the  deceased  in  due  form,  and  with 
proper  aotemnities,  has  declared  a  contrary 
purpose. 

A  gift  causa  mortu  is  not  mentioned  in 
our  statutes,  and  therefore  comes  to  us  as  a  . 
part  of  the  common  law;  hut  in  taking  it, 
we  must  take  it  in  connection  with  the  pub- 
lic policy  of  our  state  as  evidenced  by  its 
statutes.  The  common  law  in  turn  gets  the 
idea  from  the  Roman  law,  and  in  the 
Roman  law,  according  to  the  Institutes  of 
Justinian,  five  witnesses  were  required,  in 
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addition  to  the  deliverj  of  the  donation. 
At  the-commoii,  however,  do  apecilic  number 
of  vitnesseB  ii  required;  but  the  gift  muat 
be  eitablished  by  clear  and  convincing  evi- 
dence, and  it  must  be  accompanied  by  a  de- 
livery of  the  Hubject-matter.  Mere  wurds, 
of  course,  cannot  constitute  a  gift,  either 
inter  vivos  or  cama  mortit,  because  that 
would  confliot  with  the  fuodamental  notion 
of  consideration  aa  the  baaiB  of  contract. 
Mere  words,  unaccompanied  by  delivery, 
could  only  be  a  promise,  and  there  being  Qo 
consideration,  the  promise  could  not  be  en- 
forced, and  therefore  the  gift  would  not  be 
complete.  In  order  that  the  gift  be  valid, 
it  must  be  completely  executed;  because  if 
there  remains  anything  to  be  done,  the  don- 
or may  refuse  to  do  it.  When  a  gift  has 
been  completed  by  the  actual  delivery  of 
the  subject-matter,  it,  of  course,  is  valid, 
and  these  principles  .apply  to  a  gift  causa 

A  gift  cawia  mortis  ditTcrs  from  a  gift 
inter  vivos  in  that  it  is  revocable,  while  it 
differs  from  a  legacy  in  that  t)ie  donee 
takes  direct  from  the  donor,  and  not 
througli  his  estate.  A  gift  rausa  mortis 
may,  according  to  some  of  the  authorities, 
be  revoked  by  the  donor  at  any  time  prior 
to  his  death.  His  recovery  is  ipso  facto, 
a  revocation,  and  its  subject-matter  is  sub- 
ject to  the  payment  of  debts.  In  view, 
therefore,  of  the  nature  of  this  gift,  we  feel 
justilieii  in  considering  it  in  connection  with 
the  policy  of  our  law  concerning  testamen- 
tary dispositions. 

The  general  principles  which  we  have  laid 
down  are  stated  in  many  authorities,  some 
of  which  are  as  follows:  3  Pom.  Eq.  Jur. 
3d  ed.  nil  1149-1161;  Ward  v.  Turner,  2 
Ves.  Sr.  431,  0  Eng.  Rul.  Cas.  811;  Basket 
v.  Hassell,  107  U.  S,  602,  27  L.  ed.  500,  2 
Sup.  Ct,  Rep.  415;  Gano  v.  Fisk,  43  Ohio 
St.  462,  54  Am.  .Rep.  819,  3  N.  E.  533; 
Newman  v.  Bost,  122  N.  C.  524,  29  S.  E. 
848;  Parish  v.  Stone,  14  Pick.  198,  25  Am. 
Dec;  378  (Shaw,  Ch.  J.)  ;  Harris  v.  Clark, 
3  N.  Y.  B3,  51  Am.  Dec.  352;  Raymond  v. 
Sellick,  10  Conn.  480;  Drew  v.  Ilagertj,  81 
Me.  231,  242,  3  L.R.A.  230,  10  Am.  St.  Rep. 
255,  17  Atl.  G3;  Cutting  v.  Oilman,  41  N.  U. 
147,   152. 

We  now  approach  the  exact  question  as  to 
whether  there  was  a  suHicient  delivery  in 
this  case.  Ward  v.  Turner,  decided  by  Lord 
Hardwicke  in  1752,  is  one  of  the  earliest 
cases  containing  an  exhaustive  discussion 
of  this  subject,  and  it  is  interesting  to  note 
in  passing  that  Lord  Jlanslleld,  then  Mr. 
Murray,  was  of  counsel  in  this  case.  At 
page  442  of  2  Ves.  Sr.  Lord  Hardwicke  says; 
"It  is  argued  that  though  some  delivery  is 
necessary,  yet  delivery  of  the  thing  is  not 
necessary,  but  delivery  of  anything  by  way 
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of  symbol  is  sufficient.     But  I  cannot  agree 

to  tliat;  nor  do  I  Qnd  any  authority  for  that 
in  the  civil  law,  which  required  delivery  to 
some  gifts,  or  in  the  law  of  England,  which 
required  delivery  throughout.  Where  the 
civil  law  requires  it,  they  require  actual 
tradition,  delivery  over  of  the  thing.  So  in 
alt  the  cases  in  this  court,  delivery  of  the 
thing  given  is  relied  on,  and  not  in  name  of 
the  thing." 

Mr.  Justice  Matthews,  in  delivering  the 
opinion  of  the  court,  in  Basket  v.  Hassell,  at 
page  814  of  107  U.  S.,  says:  "The  point, 
which  is  made  clear  by  this  review  of  the 
decisions  on  the  subject,  as  to  the  nature 
and  effect  of  a  delivery  of  a  chose  in  action, 
is,  as  we  think,  that  the  instrument  or  docu- 
ment must  be  the  evidence  of  a  subsisting 
obligation  and  be  delivered  to  the  donee,  ho 
as  to  vest  bim  with  an  equitable  title  to 
the  fund  it  respresents,  and  to  devest  the 
donor  of  all  present  control  and  dominion 
over  it,  absolutely  and  irrevocably,  in  case 
of  a  gift  inter  vivoa,  but  upon  the  rec(^- 
nized  conditions  subsequent,  in  case  of  a 
gift  mortis  causa;  and  that  a  delivery 
which  does  not  confer  upon  the  donee  the 
present  right  to  reduce  the  fund  into  pos- 
session by  enforcing  the  obligation,  accord- 
ing to  its  terms,  will  not  suffice." 

In  20  Cyc.  1234,  it  is  said:  'Troperty 
kept  in  a  bureau,  chest,  or  trunk,  not  read- 
ity  accessible,  and  ponderous  or  bulky  arti- 
cles kept  in  a  warehouse,  may  be  delivered 
by  delivering  the  key  to  the  receptacle  with 
tile  intent  to  pass  title  to  the  property 
therein  contained.  But  the  delivery  of  a 
key  to  the  receptacle  which  is  near  at  hand 
and  contains  property  which  might  easily 
be  removed  and  an  actual  delivery  made  is 
not  sufGcient,  as  it  is  not  the  best  delivery 
passible  under  the  circumstances." 

Chancellor  Kent  says:  "Delivery,  in  this, 
as  in  every  other  case,  must  be  according 
to  the  nature  of  a  thing.  It  must  be  an 
actual  delivery,  so  far  as  the  subject  is 
capable  of  delivery.  .  .  .  When  the  gift 
is  perfect,  by  delivery  and  acceptance,  it  is 
then  irrevocable.  ...  If  the  subject  of 
the  gift  be  not  capable  of  actual  delivery, 
there  must  be  some  act  equivalent  to  it."  £ 
Kent,  Com.  565,  566. 

In  Drew  v.  Hagerty,  81  Me.  231,  242, 
3  L.R.A.  230,  10  Am.  St  Rep.  265,  17  Atl. 
63,  64,  it  is  said:  "We  think  this  ruling 
was  correct.  It  the  act  of  delivery  was  for 
no  other  purpose  than  to  invest  the  donee 
with  possession,  no  reason  is  perceived  why 
it  might  not  be  dispensed  with,  when  the 
donee  already  had  possession.  But  such  is 
not  its  only  purpose.  It  is  essential  in 
order  to  distinguish  a  gift  causa  nwrtit 
from  a  l^acy.  Without  an  act  of  delivery. 
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ftn  oral  disposition  of  property,  in  contem- 
plation of  death,  could  be  auatained  only  aa 
a  noDcupative  will,  and  in  the  manner  and 
with  the  limitations  provided  for  such  wills. 
Delivery  is  also  important  as  evidence  of 
deliberation  and  intention.  It  is  a  teat  of 
sincerity,  and  distinguishes  idle  talk  from 
serious  purposes.  And  it  makes  fraud  and 
perjury  more  difficult.  Mere  words  are  eas- 
ily misrepresented.  Even  the  change  of  an 
emphasis  may  make  them  convey  a  mean- 
ing different  from  what  the  speaker  intend- 
ed. Not  BO  of  an  act  of  delivery.  Like  the 
delivery  of  a  turf,  or  the  delivery  of  a 
twig,  in  the  ancient  mode  of  conveying  es- 
tates, or  the  delivery  of  a  kernel  of  corn, 
or  the  payment  of  one  cent  of  the  purchase 
money,  to  make  valid  a  contract  for  the 
sale  of  a  cargo  of  grain,  an  act  of  delivery 
accomplishes  that  which  words  alone  can- 
not accomplish.  Gifts  causa  mortia  ought 
not  to  be  encouraged.  They  are  often  sus- 
tained by  fraud  and  perjury.  It  was  an 
attempt  to  sustain  such  a  gift  by  fraud  and 
perjury  that  led  to  the  enactment  of  the 
statute  for  the  prevention  of  fraud  and 
perjury." 

In  Cutting  v.  Oilman,  41  N.  H.  147,  1S2, 
the  court  aay:  "A  deliTery  is  indispensable 
to  the  delivery  of  a  gift  cauBo  morlia.  It 
must  be  an  actual  delivery  of  the  thing  it- 
self, or  of  the  means  of  getting  possession 
and  enjoyment  of  the  thing,  and  there  must 
be  8ometi)ing  amounting  to  delivery  at  the 
time  of  the  gift;  for  it  is  not  the  possession 
of  the  donee,  but  the  delivery  to  him  by  tlie 
donor,  that  is  material.  An  after -acquired 
possession,  or  a  previous  and  continuing 
poBsession  of  the  donee,  though  by  author- 
ity of  the  donor,  is  insufBcient.  Miller  v. 
JefTresB,  4  Gratt.  472;  Senney  v.  Public 
Administrator,  2  Bradf.  31B." 

In  Smith  V.  Zumbro,  41  W.  Va.  623,  24 
S.  E.  ess,  paragraph  1  of  this  Bvllabus  is  as 
follows:  "Delivery  at  the  time  of  making 
the  gift  is  essential  to  a  perfect  gift  rausn 
morlia.  It  is  not  the  posseAsion  of  the 
donee,  but  the  delivery  to  him  by  the  donor, 
that  is  material.  An  after- acquired  posses- 
sion or  a  previous  and  continuing  possession 
of  the  donee,  though  by  the  authority  of 
the   donor,   is  insufficient." 

In  an  exhauBtive  note  at  page  895  of  99 
Am.  St.  Bop.,  the  author  cites  a  great  many 
cases  sustaining  the  following  propositions: 
"It  is  absolutely  necessary  that  there  be  a 
delivery  of  the  subject-matter  of  a  gift 
causa  mortia  during  the  donor's  lifetime, 
and  in  this  respect  it  does  not  differ  from  a 
gift  inter  ihco*.  (Citing  cases.)  Not  only 
must  there  be  a  delivery,  but  the  poasession 
of  the  donee  must  be  a  continued  one,  and 
the  donor  have  parted  with  all  control  and 
dominion  over  the  pubject-piatier  of  the  gift 
40  L.B.A.{N.S.) 


in  favor  of  the  donee,  so  as  to  put  it  out  of 
his  power  to  repossess  himself  thereof,  and 
no  further  act  l>e  required  on  his  part  to 
vest  the  title  in  the  donee."  (Citing  cases.) 
In  Newman  v.  Bost,  122  N.  C.  524,  29  S. 
E.  848,  the  deceased,  in  his  last  illness,  sent 
for  the  plaintiff,  the  donee,  who  was  not  in 
the  room,  and  asked  her  to  hand  him  his 
private  keys,  which  she  did.  He  then  hand- 
ed her  the  bunch  of  keys  and  told  her  to 
take  them  and  keep  them ;  and  that  he  de- 
sired her  to  have  them  and  everything  in 
the  house.  He  then  pointed  out  certain 
articles  of  furniture  in  the  bouse,  and  asked 
that  his  chamber  door  l>e  opened,  and  point- 
ed in  the  direction  of  the  halls  and  other 
rooms,  and  repeated  that  everything  in  the 
house  was  hers;  he  wanted  her  to  have  ev- 
erything. Amongst  other  things  he  pointed 
out  was  a  bureau,  which  was  in  the  room, 
and  one  of  the  keys  which  he  handed  her 
was  a  key  to  this  bureau,  and  a  bureau 
drawer  which  this  key  unlocked  contained 
in  it  a  life  insurance  policy  payable  to  the 
deceased's  estate,  together  with  other  pa- 
pers, and  there  was  no  other  key  that  un- 
locked the  drawer.  After  stating  the  result 
of  the  authorities,  at  page  629  of  12Z  N.  C, 
the  court  says:  "It  ia  a  doctrine,  in  our 
opinion,  not  to  be  extended,  hut  to  be  strict- 
ly construed  and  confined  within  the  bounds 
of  our  adjudged  cases.  We  were  at  first 
disposed  to  confine  it  to  cases  of  actual 
manual  delivery,  and  are  only  prevented 
from  doing  so  by  our  loyalty  to  our  own  ad- 
judications." At  page  532  of  122  N.  C,  it 
is  said:  "Following  this  case,  founded  on 
Ward  V,  Turner,  we  feel  bound  to  give  ef- 
fect to  constructive  delivery,  where  It  plsin- 
ly  appears  that  it  was  the  intention  of  the 
donor  to  make  the  gift,  and  where  the 
things  intended  to  be  given  are  not  present, 
or,  where  present,  are  incapable  of  manual 
delivery  from  their  size  or  weight.  But 
where  the  articles  are  present  and  are  cap- 
able of  manual  delivery,  this  roust  be  had.'' 
And  again  at  pages  533  and  S34  of  122  N. 
C. ;  "It  being  claimed  and  admitted  tliat 
the  life  insurance  policy  was  present  in 
the  bureau  drawer  in  the  room  where  it 
is  claimed  the  gift  was  made,  and  being 
capable  of  actual  manual  delivery,  we  are 
of  the  opinion  that  the  title  to  the  insur- 
ance policy  did  not  pass  to  the  plaintiff, 
but  remained  the  property  of  the  intestate 
of  the  defendant.  But  we  are  of  the  opin- 
ion that  the  bureau  and  any  other  article  of 
furniture,  locked  and  unlocked  by  any  of 
the  keys  given  to  the  plaintiff,  did  pass, 
and  she  became  the  owner  thereof.  This  is 
iipon  the  ground  that  while  these  articles 
were  present,  from  their  size  and  weight 
they  were  incapable  of  actual   manual   de- 
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wa«  ft  constructive  delivery  of  these  articles, 
equivalent  to  an  actual  deliver;  if  the  ar- 
ticles had  been  capable  of  manual  delivery." 

Id  Keeper*  v.  Fidelity  Title  k  D.  Co.  66 
N.  J.  L.  302,  23  L.K.A.  184,  44  Am.  St.  Rep. 
397,  28  Atl.  6B5,  the  deeeaMd  gave  to  her 
sister  the  key  to  a  box,  declaring  at  the 
time  that  she  thereby  give  her  all  that  the 
box  contained.  The  box  was  in  another 
Toom  of  the  same  bouse,  in  a  locked  closet 
of  which  deceased's  mother  had  the  key. 
In  holding  that  this  .was  not  a  sufficient 
delivery  of  the  papers  and  securities  con- 
tained in  the  box,  the  court  say  (page  SOB 
of  58  N.  J,  L.)  ;  "We  are  not  willing  to 
approve  the  extreme  views  which  have  been 
adopted  in  the  cases  cited.  We  agree  with 
the  sentimeot  expressed  in  Ridden  v.  Thrall, 
126  N.  Y.  572.  11  L.R.A.  684,  21  Am.  St. 
Rep.  76B,  26  N.  E.  627,  that  'public  policy 
requires  that  the  laws  regulating  gifts 
catita  mortit  should  not  be  extended,  and 
that  the  range  of  such  gifts  should  not  be 
enlarged.'  When  it  is  remembered  that 
these  gifts  come  into  question  only  after 
death  has  closed  the  lips  of  the  donor;  that 
there  is  no  legal  limit  to  the  amount  which 
may  be  disposed  of  by  means  of  them;  that 
millions  of  dollars  worth  of  property  are 
locked  up  in  vaults',  the  keys  of  which  are. 
carried  in  the  owners'  pockets;  and  that, 
under  the  rule  applied  in  those  cases,  such 
wealth  may  tie  transferred  from  the  dying 
owner  to  his  attendant,  provided  the  latter 
will  take  the  key  and  swear  that  it  was 
delivered  to  him  by  the  deceased  for  the 
purpose  of  giving  him  the  contents  of  the 
vault, — the  dangerous  character  of  the  rule 
becomes  conspicuous.  Around  every  other 
disposition  of  the  property  of  the  dead  the 
legislative  power  has  thrown  safeguards 
against  fraud  and  perjury.  Around  this 
mode  the  requirement  of  actual  delivery  is 
the  only  Bubstantial  protection,  and  the 
courts  should  not  weaken  it  by  permitting 
the  substitution  of  convenient  and  easily 
proven  devices." 

In  Hatch  v.  Atkinson,  56  Me.  324,  330, 
331,  96  Am.  Dec.  464,  in  deciding  that  se- 
curities contained  in  a  trunk  did  not  pass 
by  delivery  of  the  key,  the  court  says:  "H 
it  was  the  key  only,  as  the  brother  swears, 
then  very  clearly  there  was  no  delivery  or 
possession  given,  even  for  a  moment;  for, 
although  delivery  of  the  key  of  a  warehouse, 
or  other  place  of  deposit,  where  cumbrous 
articles  are  kept,  may  constitute  a  sufllcient 
constructive  or  symbolical  delivery  of  such 
articles,  it  is  well  settled  that  delivery  of 
the  key  of  a  trunk,  chest,  or  box,  in  which 
valuable  articles  are  kept,  which  are  ca- 
pable of  being  taken  into  the  hand,  and 
may  be  delivered  by  being  passed  from  band 
to  hand,  is  not  a  valid  delivery  of  eqch 
40  L.R.A.{N.S.) 


articles.  The  rule  is  that  the  delivery  must 
be  as  perfect  and  complete  aa  the  nature  of 
the  articles  will  admit  of.  While  a  con- 
structive delivery  may  be  sufficient  for  large 
or  cumbrous  articles,  it  will  not  be  sufficient 
for  small  articles,  capable  of  a  more  per- 
fect and  complete  delivery." 

The  supreme  court  of  New  York,  in  Coop- 
er V.  Burr,  45  Barb.  9,  however,  held  that 
the  delivery  of  keys  to  a  bureau  and  trunks. 
with  appropriate  words  of  gift,  is  sufficient 
delivery  of  coin  and  jewelry  therein  con- 
tained; the  syllabus  containing  the  follow- 
ing: "C,  who  had  been  conllned  to  her 
room  by  illness  for  nineteen  or  twenty 
years,  and  to  her  bed  for  five  or  six  years, 
prior  to  her  death,  kept  in  her  room  a 
bureau  and  trunks  containing  gold  and  sil- 
ver coin  and  jewelry.  About  six  weeks  be- 
fore her  decease,  banding  to  the  plaintiff, 
who  had  lived  with  and  taken  care  of  her 
for  twenty-seven  years,  the  keys  of  the  bu- 
reau and  trunks,  she  said:  llary,  here  are 
these  keys.  I  give  them  to  you.  They  are 
the  keys  of  my  trunks  and  bureaus.  Take 
them  and  keep  them,  and  take  good  care  of 
them.  All  my  property,  and  everything,  I 
give  to  you.  You  have  been  a  good  girl  to 
me,  and  be  so  still.  .  .  .  Tov  know  I 
have  given  it  all  to  you.  Take  whatever 
you  please.  It  is  all  yours,  but  take  good 
care  of  it.'  Held,  that  the  language  of  the 
donor,  accompanied  by  a  delivery  of  the 
keys  to  the  trunks  and  bureau,  evinced  the 
intention  of  the  donor,  and  placed  the  donee 
in  possession  of  the  means  of  assuming  ab- 
solute control  of  the  contents  at  her  pleas- 
ure, and  constituted  a  valid  gift  of  the  ooin 
and  jewelrv  in  the  trunks  and  bureau." 

In  Walsh  v.  Sexton,  65  Barb.  251,  256, 
the  deceased,  during  her  last  sickness,  hand- 
ed to  the  donee  a  box  containing  securities, 
with  appropriate  words  of  gift.'  It  is  held 
that  this  was  sufficient;  but  Judge  Peck- 
ham,  in  delivering  the  opinion  of  the  court, 
says;  "I  concur  in  the  views  expressed  by 
the  court  in  Brown  v.  Brown,  18  Conn.  410, 
48  Am,  Dec.  328,  against  both  the  principle 
and  the  policy  of  sustaining  such  a  gift. 
But  the  authorities  are  the  other  way.  In 
my  judgment  this  doctrine  is  fraught  with 
the  greatest  dangers.  It  leads  into  tempta- 
tion, from  wiiich  we  all  pray  to  be  delivered, 
and  it  greatly  facilitates  frauds.  The  whole 
thing  is  wrong.  But  it  is  settled  by  au- 
thority, and  we  are  not  at  liberty  to  reverse 
it."  So  far  as  New  York,  therefore,  is  con- 
cerned, we  have  the  rule  claimed  by  the 
plaintiff  in  this  case;  but  the  reason  for 
that  rule  having  been  repudiated,  it  ceases 
to  be  of  importance  in  other  states. 

In  Virginia,  in  the  case  of  Thomas  v, 
Lewis  (Page  v.  Lewis)  89  Va.  1,  18  L.R.A. 
170,  37  Ant-  St.  Rep.  848,  15  g,  B.  389,  it  is 
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held  that  the  delivei;  of  the  Iceys  of  a  box, 
depoeited  in  the  vault  of  a  bank,  U  a  suffi- 
cient coiutnictive  delivery  of  the  contenta 
of  the  box;  but  in  that  case  the  bos  itself 
was  at  a  distance  from  the  donor,  and  a 
strong  dissenting  opinion  was  filed.  In  this 
dissent  Judge  "Ltxsj  quotes  the  following  lan- 
guage from  Lord  Bldon's  opinion  in  Duf- 
fleld  T.  Elwes,  1  Bligh.  N.  R.  G33,  9  Bng. 
BnL  Cas.  827:  "Improvements  in  the  law, 
or  some  things  which  have  been  considered 
improrements,  have  been  latelj  propoeed; 
and  if,  among  those  things  called  'improve- 
ments,' this  donation  morUa  causa  were 
struck  out  of  our  law  altogether,  it  would 
Im  quite  as  well." 

In  Debinson  v.  Emmons,  1S&  Moss.  692, 
33  N.  E.  706,  it  is  said  in  the  syllabus:  "A 
valid  gift  causa  mortis  takes  place  where 
the  donor,  on  her  deathbed,  delivers  to  the 
donee  the  keys  of  her  trunk,  which  is  in  the 
room,  and  declares  that  the  trunk  and  its 
contents  are  the  donee's  property." 

Other  cases  might  be  cited  tending  to 
support  both  sides  of  this  controversyi  but 
we  have  cited  enough  to  show  the  reason  of 
tbe  courts  as  well  as  the  conflict  of  judicial 
decisions.  It  seenu  to  us  that  the  weight  of 
authority,  the  better  reason,  and  the  policy 
of  our  law,  as  evidenced  by  our  statutes,  are 
against  the  gift,  and  we  should  not  permit 
our  sympathy  to  make  a  bad  rule  which, 
while  perhaps  not  in  this  case,  would  even- 
tually encourage  fraud  and  perjury, 

4  and  6.  Having  reached  the  conclusion 
which  has  been  stated,  it  is  needless  for  us 
to  determine  whether  it  was  necessary  for 
tbe  certiflcates  of  stock  to  be  indorsed,  or 
whether  it  was  error  to  permit  the  wile  to 
testify  as  a  witnesB  in  the  cause. 

Wc  are  therefore  of  the  opinion  that  the 
ease  should  be  reversed,  and  judgment  ren- 
dered for  the  plaintiff  in  error. 

Per  Onrlam: 

Adopted  in  whole. 


WASHINOTON  SUPREME  COURT. 

JACOB  ROSIN,  Bespt, 

DANAHBH  LUMBER  COMPANT,  Appt 

{03  Wash.  430,  US  Pac  833.) 

Master  —  duty    to    fnnileh    Bnffloleiit 

helpers. 

1.  A  master  cannot  be  held  liable  for  in- 
Jury  to  a  servant  merely  because  he  did 
not  have  a  sulDcient  number  of  men  to  do 
tbe  work  safely,  if  Se  did  not  know,  or  the 
exercise  of  ordinary  prudence  would  not 
have  charged  him  with  knowledge,  that  the 
Dumber  furniiihed  was  not  sufBcienb 
40  L.R.A.(N.S.)  I 


Trial  —  Instractlons  —  cnrlus  evror  — 

duty  of  master. 

2.  An  instruction  authorizing  a  recovery 
against  a  master  for  injury  to  a  servant  if 
he  did  not  provide  a  sumctent  number  of 
men  to  do  the  work  safely  is  not  cured  by 
a  further  instruction  that  the  way  to  de- 
termine whether  or  not  he  was  negligent 
was  to  determine  whether  or  not  he  acted 
as  an  ordinarily  prudent  man  would  hne 
acted  under  the  same  circumstances. 

;(Duiibar,  Ch.  J.,  dissents.)    • 

(June  2,  1911.)  ' 

APPEAL  by  defendant  from  a  judgmotl 
of  the  Superior  Court  for  Pierce  Coun- 
ty in  plaintifTs  favor  tn  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
n^ligenee.    Reversed. 

The  facta  are  stated  in  tbe  opinion. 

Messrs.  Hudson  Se  Holt  for  appellanl 

Messrs.  Gomor  Teats,  Hniio  Uetoler, 
and  Iieo  Teats,  for  respondent: 

Where  the  foreman  directs  a  servant  to 
do  a  certain  piece  of  work,  under  his  direc- 
tion, he  has  a  right  to  rely  on  the  safety  of 
the  working  place,  and  recovery  for  result- 
ing injury  is  allowed,  unless  the  dangers 
are  so  obvioui  that  there  could  be  no  two 
opinions  about  it. 

Eilgar  v.  Walla  Walla,  GO  Wash.  470, 
19  L.R.A.(N.S.)  3eT,  97  Pac.  498;  Johnson 
V.  Collier,  B4  Wash.  478,  103  Pac.  818; 
Cheatham  v.  Hogan,  60  Wash.  406,  22  L.R.A. 
<N.S.)  961,  97  Pac.  499;  Whithiam  v.  Ten- 
ino  Stone  Quarries,  48  Wash.  127,  92  Pac 
900;  McKenzie  v.  North  Coast  Colliery  Co. 
GS  Wash.  496,  28  L.R.A.(N.S.]  1244,  104 
Pac  801. 

Orow,  J.,  delivered  the  opinion  of  the 

Aetion  by  Jacob  Rosin  against  the  Dana- 
her  Lumber  Company,  a  corporation,  to  re- 
cover damages  for  personal  injuries.  From 
a  judgment  in  plaintiff's  favor,  the  defend- 


The  earlier  cases  upon  this  point  an  col- 
lected and  discussed  in  a  note  to  Di  Bari  v. 
J.  W.  Bishop  Co.  17  L.R.A.(N.8.)  773,  and 
thie  note  is  supplementary  thereba. 

As  to  liability  of  master  for  act  of  fore- 
man in  delegating  too  few  hands  to  perform 
work,  see  note  to  Dair  v.  New  York  Ji  P.  E. 
S.  S.  Co.  poet,  918. 

As  to  duty  of  master  to  furnish  superin- 
tendence where  tbe  work  is  complicated  and 
dangerous,  see  note  to  Engelking  v.  Spokane, 
29  L.R.A.{N.S.)  481. 

As  to  aasumptiOD  of  risk  of  overstrain- 
ing muscles  m  lifting  wei^ts  under 
immediate  direction  of  master  or  vka  prin- 
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■.nt  bai  appealed.  Appellant  owns  a  dry ' 
kiln,  provided  with  a  Hliding  door  about  IG 
feet  3  inches  long,  and  iO  leet  6  inches  wide, 
weigliing  1,200  pounds.  Respondent  wan 
employed  bj  appellant  ai  an  unskilled  la- 
borer. On  March  6,  1910,  appellant's  fore- 
man decided  to  i-emove  the  door  and  lower 
it  to  a  horizontal  position.  For  this  pur- 
pose he  called  five  workmen,  including  re- 
spondent. These  men,  with  the  foreman, 
under  the  latter's  direction,  attempted  to 
handle  the  door  by  supporting  it  at  arm's 
length  with  their  hands  and  gradually  mov-  ; 
ing  backwards  so  as  to  bring  it  safely  to  , 
the  ground.  Before  the  work  was  completed 
some  of  the  men,  for  reasons  disputed  in 
the  evidence,  released  their  hold,  whereupon 
the  door  fell  and  injured  respondent.     The  ' 


negligence  charged  wa«  that  appellant's 
foreman  attempted  to  lower  the  door  with- 
out providing  a  sulBcient  number  of  men  to 
safely  perform  the  work.  It  was  also  al- 
leged that  methods  selected  were  unsafe  and 
dangerous.  Appellant's  first  contention  is 
that  the  trial  court  erred  in  refusing  its 
motions  for  a  nonsuit  and  a  directed  ver- 
dict. In  support  of  these  motions  it  insists 
the  evidence  was  insufficient  to  sustain  any 
finding  of  negligence  on  appellant's  part. 
We  have  carefully  examined  all  the  evi- 
dence, and,  without  discussing  it,  will  state 
that  we  conclude  the  question  of  appellant's 
alleged  negligence  in  failing  to  provide  m 
sufficient  number  of  men  was  for  the  jury. 
The  trial  judpe  instructed  the  jury  aa  fol- 
lows;     "In   the   performance   of   the   work 


dpal,  see  note  to  Stenvog  v.  Minnesota 
Transfer  R.  Co.  2.5  LJi.A.(N.S.)   362. 

Cases  in  which  the  question  involved  was 
whether  the  master  had  complied  with  the 
terms  of  a  statute  requiring  him  to  employ 
a  person  to  perform  certain  designated 
services  have  bwn  excluded.  An  example  of 
cases  of  this  character  is  Karkowski  v. 
La  Snlle  County  Carbon  Coal  Co.  248  111. 
195,  S3  N.  E.  780,  where  a  statute  required 
the  mine  owners  to  keep  attendants  at  all 
of  the  principal  doors  of  the  mine,  and  the 
question  actually  decided  was  whether  a 
door  which  was  unattended  whs  a  "princi- 
pal door"  within  the  meaning  of  the  statute. 

So,  too,  cases  have  been  excluded  where 
the  question  was  whether  the  master  was 
negligent  in  failing  to  employ  a  servant  to 
perform  certain  designated  functions. 
That  entirely  different  principles  govern 
cases  of  this  character  will  be  seen  by  the 
decision  in  Kennedy  v.  Wanamaker,  145 
App.  Div.  428,  129  N.  Y.  Supp,  1053,  where 
the  court  held  that  it  was  not  the  duty  of 
the  master  to  employ  a  servant  to  see  that 
an  elevator  operator  did  not  move  the  ele- 
vator while  another  employee  was  at  work 
in  the  well.  The  court  said:  "If  it  may  be 
said  that  it  was  the  duty  of  the  defendant 
at  common  law  to  hire  another  employee 
to  watch  the  elevator  operator,  then  it  is 
difGcult  to  BPe  where  that  duty  would  end, 
for  as  well  might  it  be  said  that  the  jury 
might  speculate  and  say  that  the  further 
duty  devolved  on  the  defcnilant  to  employ 
still  another  watchman  to  watch  the  first 
and  see  that  he  performed  his  duties,  and 
the  number  of  cmploycea  to  be  thus  em- 
ployed to  see  that  other  employees  per- 
formed their  duties  would  in  each  ease  de- 
pend on  the  opinion  of  the  jury  with  respect 
to  the  particular  facts.  No  authoritative 
decision  in  this  jurisdiction  has  as  yet  gone 
to  that  extent,  and  it  would  be  opposed  to 
precedents," 

It  is  a  rule  which  does  not  appear  to  be 
questioned  by  any  reported  case,  that  it  is 
the  master's  duty  to  furnish  a  sufTicient 
force  of  servants  to  accomplish  with  a 
reasonable  degree  of  safety  to  tiie  servants 
employed  the  particular  work  in  which  they . 
40  L,K.A.(N.S,) 


are  engaged.  This  rule  is  speciflcally  laid 
down  in  the  following  cases  decided  since 
the  preparation  of  the  earlier  not«:  Penn- 
sylvania R.  Co.  V.  Kartell,  85  C.  C.  A.  335, 
157  Fed.  887 ;  Denver  ft  R.  G.  R.  Co.  v.  Reit- 
er,  47  Colo.  417,  107  Ric.  1100;  Coughlan  v. 
Philadelphia,  R  ft  W.  R.  Co.  6  Penn.  (Del.t 
242,  87  Atl.  149;  Rrown  T.  Rome  Mach.  ft 
Foundry  Co.  5  Ga.  App.  142,  62  S.  E,  720; 
Beard  V.  Georgian  Mfg.  Co.  8  Ga.  App.  618, 
70  8.  E.  57;  North  Chicago  Street  R.  Co, 
V.  Aufmann,  221  III.  614,  112  Am.  St.  Rep. 
207,  77  N.  E,  1120;  Fitter  v,  Iowa  Teleph. 
Co.  U3  Iowa,  680,  121  N.  W.  48;  Illinois 
C.  R,  Co.  V.  Langan,  116  Ky.  318,  70  S.  W. 
32;  Standard  Sanitary  Mfg.  Co.  v.  Minor. 
33  Ky.  L.  Rep.  982,  112  S.  W.  672;  Louis- 
ville ft  N.  H.  Co.  V.  Shelburne,  —  Kv.  — , 
117  8.  W.  303;  Dougherty  v.  Minneapolis 
Steel  A  Machinery  Co.  110  Minn.  407,  128 
N.  W.  136,  19  Ann.  Css.  1043;  Meily  v.  St, 
I^uis  ft  S.  F.  R.  Co.  215  Mo.  567.  114  S,  W. 
1013;  Stewart  v.  Stone  ft  W.  Engineering 
Corp.  44  Mont.  160,  JIB  Pac.  588;  Verlinda 
V.  Stone  &  W.  Engineering  Corp.  44  Mont. 
223,  119  Pac.  573;  Shaw  v.  Highland  Park 
Mfg.  Co.  146  N.  C.  235,  5S  S.  E.  676;  Walsh 
V.  Smith,  26  R.  1.  654,  50  Atl.  922;  Ander, 
son  T,  Southern  R.  Co.  70  S.  C.  490.  60  S. 
E.  202;  Riggers  t.  CaUwba  Power  Co.  12 
S.  C.  264,  51  8.  E.  882;  Brown  v.  Gallivan 
HIdg.  Co.  88  S.  C.  SO,  70  S.  E.  428;  Galves- 
ton, H,  &  8.  A.  R.  Co.  v.  Bonn,  44  Tex.  Civ. 
App.  631,  99  S.  W.  413;  Turner  v.  Mis- 
souri, K.  ft  T.  R.  Co,  4S  Tex.  Civ,  App.  650, 
lis  S.  W.  719. 

In  Coughlan  v.  Philadelphia,  B.  ft  W.  R, 
Co.  6  Penn.  (Del.)  242,  67  Atl.  148,  in 
charging  the  jury,  Lor«,  Ch.  J.,  said:  "It 
is  the  duty  of  the  master  to  see  that  the 
number  of  servants  engaged  upon  any  par- 
tieular  work  is  sufficient  to  secure  the 
ressonable  safety  of  each  one  of  them." 

"It  is  well  recognized  now  thst  one  of  the 
nondelegable  duties  of  the  master  is  to  fur- 
nish an  adequacy  of  competent  fellow  serv- 
ants to  do  the  work  iq  hand."  Brown  v. 
R.mie  Macli.  ft  Foundry  Co.  5  Ga.  App.  142, 
62  8.  E.  720. 

An  instruction  to  the  effect  that  it 
•was  the  diif;    of    the    master  to  furnish 
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ot  handling  heavy  abjects  b;  hand,  it  is  the 
duty  of  the  employer  to  provide  a  sufficient 
number  of  men  to  handle  the  same  in  rea- 
sonable safety  to  the  men  at  work,  and  if 
you  find  from  tbe  evidence  in  thia  case  tliat 
the  defendant  did  not  have  a  sufficient  num- 
ber of  men  to  handle  the  door  in  question 
with  reasonable  safety  to  the  meu  and  the 
plaintifT,  then  in  that  regard  you  can  And 
the  defendant  negligent  as  charged  by  tbe 
plaintiff."  Appellant  requested  instructions, 
refuaed  by  the  court,  to  tbe  efTect  that,  be- 
fore respondent  would  be  entitled  to  re- 
cover, it  must  be  shown,  by  a  fair  prepon- 
derance of  the  evidence,  that  appellant's 
foreman  knew,  or  in  the  exercise  of  reason- 
able care  and  ordinary  pruilence  should 
have  known,  the  men  directed  to  lower  the 


door  were  inBulTieient  in  number.  Appel- 
lant now  contends  tiie  trial  judge  erred  in 
the  infitructions  given,  and  in  refusing  those 
requested.  It  argues  that  the  instructions 
given  made  it  an  insurer  of  the  sufficiency 
of  the  number  of  men  ei^gaged,  and  informed 
the  jury  that  appellant  would  be  respon- 
sible should  the  men  be  found  insufficient, 
regardless  of  tbe  fact  whether  tbe  foreman 
exercised  reasonable  care  and  prudence  in 
determining  tbe  number  required.  Appel- 
lant insists  that,  if  reasonable  care  and 
prudenre  were  used  by  the  foreman  in  de- 
termining the  required  number,  but,  by  rea- 
son of  a  mistake  in  judgment,  he  fixed  upon 
too  small  a  number,  and  the  accident  re- 
sulted from  the  want  of  more  men,  appel- 


rnough  force  to  do  tbe  work  with  reason- 
able safety  to  all  those  engaged  in  it ; 
that  if  it  knew,  or  by  ordinary  esre  could 
have  known,  that  the  force  was  inadequate, 
and  if  the  plaintiff  did  not  know  it,  and  in 
consequence  of  aucb  lack  of  adequate  force 
plaintiff  was  injured,  the  master  was  liable 
to  the  injured  servant,  except  for  the  lat- 
ter's  own  negligence  in  tbe  matter,  if  any, — 
was  held  correct  in  Standard  Sanitary  Mfg. 
Co.  V.  Minor,  33  Ky.  L.  Kep.  0S2,  112  S. 
VV.  572. 

If  a  master,  by  misrepresenting  to  his 
servant  one  of  the  conditions  of  a  particu- 
lar piece  of  labor,  in,duceB  the  servant  to 
enter  upon  an  attempt  to  perform  it  with 
an  inadequacy  of  fellow  servants,  nnd  in- 
Jury  results  to  the  servant  from  the  task's 
proving  to  be  beyond  the  physical  capacity 
of  those  engaged  in  attempting  to  perform 
it,  the  servant  may  ordinarily  recover  from 
the  master  for  the  master's  wrong  in  fraudu- 
lently exposing  the  servant  to  an  extraordi- 
nary hazard ;  provided  that  the  task  was 
one  as  to  which  the  master's  knowledge  was 
actually  or  constructively  greater  than  that 
of  the  servant.  Beard  v.  Georgian  Mfg.  Co, 
8  Ga.  App.  618,  TO  S.  E.  57    (headnote  by 

In  Masner  v.  Atchison,  T.  &,  S,  F,  H,  Co. 
101  C.  C.  A.  244,  177  Fed.  818,  it  was  held 
that  a  railroad  company  was  liable  for  in- 
juries to  a  switchman  caused  by  the  fore- 
man's sending  cars,  down  a  track  without 
anyone  in  cMrge  of  them,  owing,  as  the 
foreman  said,  to  the  fact  that  it  was  im- 
possible for  him  to  do  the  work  which  was 
put  upon  him  if  he  detailed  men  to  take 
charge  of  the  cars. 

In  an  action  for  an  injury  caused  by  the 
fall  of  a  timber  which  was  being  move<l.  evi- 
dence as  to  the  number  of  men  ciiRtomarily 
used  in  moving  timbers  is  admissible.  Ala- 
bama G.  8.  R.  Co.  V.  Vail,  155  Ala.  382,  40 
So.  587. 

This  rule  is  generally  considered  to  be 
but  a  special  npplii^ation  of  the  more  gen- 
eral rule  which  enjoins  upon  the  master  the 
duty  of  using  due  care  to  provide  reason- 
ably safe  instrumentalities  for  his  servants. 

Thus,  in  Meily  v.  St.  Louis  &,  S.  F,  It, 
40  iai.A.(N.B.f 


Co.  215  Mo.  507,  114  S.  W.  1013,  tbe  court 
said;  "It  is  as  much  the  duty  of  the  master 
to  fvirnish  a  eulficient  number  of  servants  to 
perform  the  duties  assigned  to  them  in  rea- 
sonable safety  as  it  is  to  fumisb  them  with 
a  reasonably  safe  place  in  which  to  labor." 
And  in  Northern  P.  R.  Co.  v.  Herbert, 
lie   U.   S.   012,   29   L.  ed.   75.'),   8   Sup.   Ct. 


Rep.  590,  the  court  i 
not  undertake  to  ' 
from  the  want  of 

.     .     .     His  contra 
to   these   mutters   ) 


'The  servant  does 
icur  the  risks  arising 
iSlcient  and  skilful  co- 
defective  maobinery. 
implies  that  in  regard 
I  employer  shall  make 
lat  no  danger  shall  eu- 


In  order  that  the  servant  should  recover 
it  is  necessaty  to  prove  that  th 
provide  a  sufficient  number  of  n 
cause  of  tbe  injury,  Jackson  v.  Old  Do- 
minion Min.  Co.  151  Mo.  App.  040,  132  S. 
W.  306;  Hagglund  v,  St.  Hilaire  Lumber 
Co.  97  Minn.  94,  100  N.  W.  Bl ;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Wbidden,  13-23  Ohio  C. 

U'hether  or  not  the  master  furnished  suf- 
ficient servants  to  unload  telephone  poles 
is  not  a  question  upon  which  expert  evi- 
dence is  conclusive.  Fitter  v.  Iowa  Teleph, 
Co.  143  Iowa,  080,  J21  N.  W.  48.  But  the 
admission  of  evidence  as  to  the  number  of 
men  commonly  employed  by  defendant,  and 
the  testimony  of  a  qualified  witness  to  the 
oHect  that  a  certain  number  of  men  were 
necessary  to  do  the  work  with  safety,  was 
held  not  to  he  error  in  Dell  v.  McGrath.  02 
Minn.  187,  99  N.  W.  029. 

Whether  or  not  the  master  has  fullllled 
bis  duty  of  furnishing  a  sufficient  number 
of  servants  is  ordinarily  a  question  for  the 
jury.  Fitter  v.  Iowa  Teleph.  Co.  supraj 
Bokamp  v.  Chicago  *  A.  R.  Co.  123  Mo, 
App.  270,  100  S.  \V.  089;  Sheridan  v.  Inter- 


Seattle  Traction  Co.  28  Wash.  227,  68  Pac. 
21 ;  Smith  V.  Southern  R.  Co.  87  S.  C.  136, 
■a  S.  E.  18;  Sandquist  v.  Independent 
"eleph.  Co.  38  Wash,  313,  80  Pac.  539.  See 
Iso  1  Labatt.  Mast.  It  S.  %  205. 
Iq  a  few  instanves  ip  cases  of  this  char' 
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Uut  cannot  be  held  lUble  for  Bucb  miBtaken 
determiaatioa. 

Tbe  particular  alleged  act  of  negligeoee, 
to  support  whicb  evidence  ffu  introduced, 
wBB  tbat  appellant  failed  to  lupplj  a  euf- 
flcient  Dumber  of  workmen  to  safely  loner 
the  door.  It  ia  elementary  that  a  master 
must  provide  a  suifietent  number  of  aervanta 
to  safely  perform  the  required  work.  This 
duty  inipoaed  upon  the  master  is  within 
the  rule  requiring  him  to  provide  his  serv- 
ant a  safe  place  to  work  and  safe  instru- 
mentalities with  which  to  work,  a  suitable 
number  of  competent  servanta  being  as 
much  a  necessity  in  the  way  of  instru- 
mental ities   as   reasonably   safe   machinery 


and  appliances.  If  the  piaater  tails  to  pro- 
vide  a  sufScient  number  of  servanta  to  Mie- 
ly  perform  tbe  required  wort^  and  such 
omission  results  from  bis  failure  to  exercise 
reasonable  care  and  ordinary  caution  in 
ascertaining  and  selecting  the  required  num- 
ber, he  will  be  guilty  of  negligence.  "The 
obligation  of  a  master  to  furnish  reasonably 
safe  instrumentalities  for  the  perforai>.iic« 
of  bis  work  embraces  the  obligation  to  pro- 
vide a  sufficient  number  of  servants  to  per- 
form the  work  safely,"  !6  Cyc.  ]292.  "The 
degree  of  care  raquired  of  the  master  h 
ordinary  or  reasonable  care,  such  as  men 
ot  ordinary  care  and  prudence  engaged  in 
the  same  oi  similar  business  on  their  own 


acter,  the  decision  turns  upon  the  sufficiency 
of  the   complaint. 

Thus,  a  complaint  of  a  servant  against 
his  master  for  injuries  received  in  the  per- 
formance of  the  work  because  of  negligence 
in  failing  to  furnish  suHicient  help  to  do 
the  work  with  safety  is  insiifbrieitt  which 
does  not  allege  that  any  particular  number 
of  men  were  promised  or  necessary  for  that 
purpose.  Indianapolis  Traction  &  Terminal 
Co.  V.  Kinney,  171  Ind.  812,  23  L.R.A.(N.S.) 
711,  66  N.  £.  954. 

So,  tbe  fact  that  fewer  men  were  used 
In  moving  a  timber  on  tbe  day  in  ques- 
tion than  had  been  used  on  tbe  previous 
day  or  days  in  moving  two  similar  timbers, 
without  an7  evidence  aa  to  why  the 
number  of  men  used  was  reduced,  is  not 
enough  to  warrant  a  findine  that  the 
superintendent  ought  to  have  known  that 
tbe  slightly  longer  strain  to  which  the  men 
were  exposed  was  beyond  their  strength, — 
especially  in  view  of  the  plaintilTe  express 
disclaimer  oF  any  complaint  that  too  few 
men  were  employed.  Bertholet  v.  J.  W. 
Bishop  Co.  187  Mass.  32,  72  N.  E.  342. 

In  cases  where  the  injured  servant  knows 
of  the  dan^cer  of  working  with  insufficient 
number  of  servants,  but  continues  to  do  so 
without  complaint,  be  will  be  deemed  to 
have  assumed  the  risk  of  any  injury  caused 
by  such  lack  of  sufficient  belp.  Lake  v. 
Bhenango  Furnace  Co.  8S  C.  C.  A.  G9,  160 
Fed.  687;  Morgan  v.  Wabash  R.  Co.  158 
III.  App,  344;  Manore  v.  Kilgore-Peteler 
Co.  107  Minn.  317,  120  N.  W.  340;  Blundell 
T.  Wm.  A.  Miller  Elevator  Mfg.  Co.  169  Mo. 
652,  86  S.  W.  103;  Herron  v.  American 
Steel  *  Wire  Co.  230  Ps-  90,  79  Atl.  228; 
International  &  G.  N.  R.  Co.  v.  Figures,  40 
Tex.  Civ.  App.  255,  89  B'.  W.  780;  Poll  v. 
Hewitt,  23  Unt.  Rep.  fll9  (defect  in  auto- 
matic brake  on  horse  power  which  saved 
the  necessity  of  an  extra  helper). 

So,  in  Morgan  t.  Wabash  R.  Co.  supra, 
the  court  said:  "The  fact  alone  tbat  a 
master  fails  to  employ  a  sufficient  number 
of  men  to  do  the  work  does  not  conatitute 
a  cause  of  action." 

A  servant  experienced  in  tbe  particular 
work  in  which  he  is  en|;nged,  and  who  knows 
tbe  number  of  men  required  to  perform  the 
same  prudently  and  safely,  cannot  recovei 
40  L.II,A.1N.S.) 


from  the  master  for  an  injury  alleged  to 
have  been  received  b^  reason  of  the  failure 
of  the  latter  to  provide  a  sufficient  number 
of  workmen  to  perform  the  work  safely, 
where  it  is  shown  that  such  servant  at  the 
request  or  by  direction  of  the  master,  but 
voluntarily  and  without  protest  or  objec- 
tion, undertook  such  Work  with  full  knowl- 
edge of  the  limited  number  of  workmen  em- 
ployed, and  of  the  risk,  if  any,  to  w-hieli  he 
would  thereby  be  exposed.  Cincinnati  Gss 
k  Electric  Co.  v.  Johnston,  76  Ohio  St.  119, 
81  N.  E.  IGS. 

If  tbe  injury  was  caused  partly  by  the 

ElaintilTs  contributoiy  negligence  there  can 
a  no  recovery,  even  if  tbe  master  had  b!<en 
n^Iigent  In  failing  t«  provide  a  sufficient 
number  of  servants,  Beardsley  v.  Murray 
Iron  Works  Co.  129  Iowa,  C75,  106  N,  \V. 
160. 

In  some  cases  where  the  servant  knew 
that  the  master  had  not  provided  a  sufficient 
number  of  servants,  a  recovery  has  been 
allowed  under  tbe  particular  rules  as  to  as- 
sumption of  risk,  statutory  or  otherwise, 
whieb   prevail   in   that   particular   juriadic- 

Thue,  in  Bodie  v.  Charleston  Jb  W.  C.  R. 
Co.  06  8.  C.  302,  44  5.  E.  043,  it  was  held 
that  knowledge  of  a  section  foreman  that 
he  had  an  insulBcient  number  ot  men  to 
handle  heavy  rails  would  not  prevent  a  re- 
coveiy  for  injuries  received  while  so  en- 
gaged, under  the  Constitution  of  South 
Carolina,  which  provides  that  "knowledge  by 
an  employee  injured  by  the  defective  or  un- 
safe character  or  condition  of  any  ma- 
chinery, ways,  or  appliances  shall  be  no  de- 
fense to  an  injury  caused  thereby,  etc." 

And  in  Shaw  v.  Highland  Park  Mfg.  Co. 
146  N.  C.  235,  69  S.  E.  676,  where  a  re- 
covery was  allowed  tor  injuries  caused  by 
the  master's  failure  to  furnish  sufTjcient 
help,  tbe  plaintiff  appreciated  tbe  dsn-ier, 
and  would  in  some  jurisdictions  undoubted- 
ly be  debarred  from  recovery  on  the  ground 
tbat  he  bad  assumed  the  risk.  That  this 
defense  was  not  interposed  is  probably  due 
to  the  peculiar  rule  as  to  that  defense  which 
prevails  in  this  state.  See  noI«  to  Scheurer 
V.  Banner  Rubber  Co,  28  L.S.A.(N.S.)  1207, 
at  page  1240.  ,  W.  «:  Q. 
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account  are  in  tba  habit  of  ezerciaiug, — that 
degree  <d  diligenM  and  precaution  which 
the  exigencies  of  the  particular  aerrice  rea- 
Bonablj  require.  The  master  is  not  an  in- 
surer of  the  competency  of  his  servants." 
26  Cjc  1206.  See  also  Johnson  v.  Ashland 
Water  Co.  71  Wis.  653,  S  Am.  St.  Rep. 
243,  37  N.  W.  823;  Peterson  t.  American 
Grass  Twine  Co.  90  Minn.  343,  D6  N.  W. 
III3.  Thp  same  principle  applies  in  seket- 
inj;  a  sufGcient  number  of  servants  for  the 
safe  performance  of  any  particular  work, 
and  it  will  be  for  the  jury  to  determine 
from  the  evidence,  under  proper  instruc- 
tions, whether,  in  selecting  the  number,  the 
master  has  exercised  ordinary  and  reaaon- 
able  care,  such  oa  men  of  ordinary  caution 
and  prudence  are  in  the  habit  of  exercising. 
In  Fitter  t.  Iowa  Teleph.  Co.  H3  Iowa,  688, 
121  N.  W.  48,  a  case  strikingly  similar  to 
this,  It  was  contended  the  master  was  negli- 
gent in  failing  to  provide  a  suBJcieat  force 
of  men  to  handle  a  heavy  telephone  pole. 
The  appellate  conrt  reversed  the  order  of 
the  trial  court  by  which  a  verdict  had  been 
directed  for  the  defendant,  but  said :  "We 
may  say,  however,  that  the  contention  of  ap- 
pellee's counsel,  that  to  reverse  the  juilg- 
ment  below  is  to  hold  that  negligence  may 
be  infer.red  from  the  bare  fact  that  plaintiff 
was  injured,  is  incorrect.  The  facts  and 
circumstancea  under  which  the  injury  was 
sustained  are  shown  with  particularity. 
The  work  to  be  done,  the  method  of  its  per- 
formance, the  help  furnlBhed.  the  manner 
in  which  the  injury  was  received,  are  all 
matters  of  evidence.  Whether  this  showing 
indicated  the  exercise  of  reasonable  care 
was  a  matter  of  fact,  and  not  of  law." 

If  in  view  of  the  happening  of  the  ac^ 
eident,  and  plaintifTs  contention  that  it  wax 
caused  fay  an  insufficient  number  of  men  to 
do  the  work,  the  question  of  an  exercise  of 
reasonable  care  by  the  master  was  an  is- 
sue of  fact  for  the  jury,  such  issue  should 
have  been  submitted  by  proper  instructions 
tor  their  consideration.  The  single  fact  of 
the  happening  of  an  a/icident  which  would 
have  been  avoided  had  more  servants  been 
provided  to  safely  perfoim  the  work  is  not 
of  itself  BuiBcience  to  establish  negligence  of 
the  master.  It  must  also  appear  that  he 
did  not  exercise  ordinary  or  reasonable  care 
and  prudence  in  estimating  the  number  ac- 
tually provided  as  necessary  for  the  particu- 
lar work. 

The  master  Is  not  an  Insurer  of  the 
number  of  servants  required,  any  more  than 
he  is  of  their  competency.  If  he  were,  then 
to  relieve  him  from  any  possible  negligence 
in  such  cases  as  this,  it  would  become  his 
Imperative  duty  to  make  a  preliminary  test 
not  only  of  the  we^ht  of  objects  about  to 
be  handled,  but  also  of  the  physical  strength 
40  L.R.A.(N.8.) 


and  endurance  of  the  aervanti  detailed  to 
perform  the  particular  work.  Bueh  a  re- 
quirement would  tie  impracticable,  and,  in 
many  instances,  impossible.  The  law  only 
demands  an  exercise  at  reasonable  and 
ordinary  care  and  prudence  in  selecting  the 
number  of  men  to  perform  the  work. 

Respondent  contends  the  instruction  of 
which  appellant  complains  was  not  erro- 
neous, hut  that  if  it  was,  no  prejudicial  er- 
ror resulted,  as  it  was  cured  by  other 
Instructions  given.  The  only  other  instruc- 
tion upon  which  such  a  contention  can  be 
predicated  with  any  apparent  degree  of 
reason  reads  as  follows:  "The  way  to  de- 
termine whether  the  plaintiff  or  defendant 
was  negligent  or  not  is  to  compare  what 
was  done  or  left  undone  by  either  of  them 
with  what  would  have  been  done  or  left 
undone  by  a  man  acting  with  ordinary  pru- 
dence. If  a  man  acts  as  an  ordinarily 
prudent  man  would  act  under  the  same  cir- 
cumstances and  conditions,  there  is  no  neg- 
ligence; if  a  man  fails  to  act  as  an  ordi- 
narily prudent  man  would  act  under  the 
same  circumstances  and  conditions,  there  is 
negligence."  This  instruction  Is  an  abstract 
statement,  in  most  general  terms,  of  a  rule 
to  be  employed  by  the  jury  in  determining 
whether  either  appellant  or  respondent  was 
negligent,  and  does  not  correct  the  con- 
crete instruction  previously  given,  which 
declared  a  speciQo  act  on  appellant's  part 
to  have  been  negligent,  without  regard  to 
the  question  whether  its  foreman  did  or  did 
not  exercise  reasonable  or  ordinary  care  and 
prudence.  In  other  words,  when  the  trial 
judge  had  expressly  informed  the  jury  that 
putting  an  insufficient  numt>er  of  men  to 
work  was  negligence,  and  thus  characterised 
and  defined  as  negligence  appellant's  very 
acts  to  which  respondent  and  his  witnesses 
had  testified,  it  would  not  be  reasonable,  fair, 
or  logical  to  say  the  error  thus  committed 
was  cured  by  a  later  instruction  whereby 
the  jury  were  told  a  person  would  not  he 
negligent  if  he  acted  as  an  ordinarily  pru- 
dent man  would  act  under  the  same  cir- 
cumstances and  conditions,  and  that  if  he 
did  not  so  act,  he  would  be  negligent.  By 
the  first  instruction  the  jury  were  advised 
that  the  doing  of  a  specific  act  was  in  it- 
self negligence.  By  the  second  or  supposed 
curative  instruction,  negligence  was  gener- 
ally deflned  to  be  a  failure  to  act  as  a  per- 
son of  ordinary  prudence.  Considered  to- 
gether the  logical  conclusion  would  be  that 
the  person  who  did  the  speclllc  act  did  not, 
in  its  doing,  act  as  an  ordinarily  prudent 
man  would  under  the  same  circumstances 
and  conditions.  EIrby  Lumber  Co.  v.  Dick- 
erson,  42  Tex.  Civ.  App.  604,  94  S.  W.  163. 
ia  especially  pertinent.  The  defendant  was 
charged   with   negligence  in  having  faiU 
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to  provide  ft  proper  foundation  for  a  Btack 
of  lumber  which  fell  upon  the  plaintifT.  Tlie 
trial  court  erroneouslj  instructed  the  jury 
on  the  duty  of  the  defendant  to  provide  a 
reasonably  gaJe  foundation.  It  was  con- 
tended in  the  appellate  court  that  other 
instructione  cured,  the  error.  The  eeveral 
instructions  quoted  in  the  opinion  are  in 
form  and  principle  similar  to  those  here 
involved.  The  Texas  court  of  civil  appeals. 
in  holding  the  error  had  not  been  cured, 
said;  "It  is  insisted  bj  appellee  that,  in 
other  paragraphs  of  the  court's  charge, 
the  jury  were  pro)>erly  instructed  that  ap- 
pellant was  to  be  held  responsible  only  for 
the  failure  to  exercise  ordinary  care,  Thesp 
instructions,  which  it  is  claimed  so  modi- 
fied the  doctrine  laid  down  in  those  para- 
graphs of  the  charge  hereinbefore  quoted  as 
to  relieve  the  charge,  taken  as  a  whole,  of 
any  injurioua  consequences  to  appellant, 
are  as  follows:  'The  mere  fact  that  an  ac- 
cident happens  or  an  injury  occurs  is  not 
of  itself  proof  of  negligence,  and  millmen 
are  not,  under  the  law,  required  to  use 
the  highest  possible  degree  of  care  and  cau- 
tion of  which  the  human  mind  can  con- 
ceive, or  such  degree  as  would  prevent  every 
possible  accident,  but  they  are  only  required 
to  exercise  ordinary  care  and  diligence.' 
'You  are  charged  that  the  defendant  is  not 
to  be  held  as  an  insurer  of  its  employees 
against  accident  by  reason  of  unsafe  or 
insufficient,  foundations  under  its  lumber 
piles,  but  is  by  the  law  only  required  to 
use  ordinary  care  and  caution  to  construct 
safe  foundations,  and  to  keep  them  in  such 
condition.'  These  instructions  unquestion- 
ably contain  a  proper  statement  of  the  law. 
The  question  to  be  determined  is  aa  to  their 
effect  in  counteracting  the  elTect  of  those 
portions  of  the  charge  objected  to.  Tlie 
jury,  by  the  instructions  contained  in  the 
charge,  taken  as  a  wiiole.  are  required  to 
measure  appellant's  responsibility  by  two 
entirely  different  and  inconsistent  stand- 
ards. If  .they  adopted  one,  they  had  to  dis- 
card the  other.  It  they  endeavored  to  rec- 
oncile them,  it  is  not  improbable  that  tliey 
may  have  construed  the  charge  to  mean,  as 
a  whole,  that,  while  appellant  was  only 
required  to  exercise  ordinary  care,  such 
ordinary  care  required  it,  as  mattt^r  of  law, 
to  provide  such  reasonably  safe  foundations 
for  the  lumber  stack  as  is  eoinraonly  used 
by  skilled  and  experienced  niillmen,  and 
such  as  they  could,  by  the  use  of  ordinary 
skill,  provide.  They  might  reasonably  un- 
derstand the  charge,  taken  aa  a  whole,  arbi- 
trarily and  as  a  matter  of  law,  to  fix  the 
standard  of  ordinary  care  imposed  upon  ap- 
pellant by  an  absolute  requirement  to  pro- 
vide reasonably  safe  foundation  for  the 
.    of 


the  charge  referring  to  the  exereiae  of  ordi- 
nary care  by  appellant  would  «n  no  d^iee 
have  moditied  the  objectionable  portion! 
i)f  the  charge."  The  two  instructions  here 
given  in  effect  , told  the  jury  (l)-tiut  a 
person  not  acting  with  ordinary  care  and 
prudence  ia  segligent;  (2)  that  one  who 
provides  an  inauFlicicnt  number  of  men  is 
negligent.  From  the  two  thus  given,  the 
natural  conclusion  would  be  that  a  peison 
who  provided  an  insuflicient  number  of  men 
did  not  act  with  ordinary  care  and  prudence, 
and  was  necessarily  negligent.  Thus,  it  ap- 
pears that  the  issue  whether  appellaat'a 
foreman  acted  with  reasonable  or  ordinary 
care  and  prudence  was  not  properly  submit- 
ted to  the  jury. 

The  judgment  is  reversed,  and  the  c»uae 
remanded  for  a  new  trial. 
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Master  and  Bervnnt  —  rorem&a'a  as- 
signment  of  Insnlllclent  help  —  lia- 
bility of  master. 

A  shipowner  who  furnishes  sufficient  men 
safely  to  load  the  vessel  is  not  liable  for  in- 
jury to  a  laborer  working  in  the  hold,  be- 
cause the  foreman  delegates  too  few  bands 
to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at 
once  to  be  safely  handled  by  the  men  at 
work,  since  the  foreman  is,  with  respect  to 
such  details  of  the  work,  a  fellow  servant 
of  the  injured  employee. 


(February  2,   1912.) 


Xotc.  —  Liabllltg  of  mwOer  for  failure 
of  foreman  to  desiffttale  enough 
handa  to  perform,  tcork. 

As  to  the  duty  of  the  master  to  provide 
sufficient  help,  see  note  to  Rosin  v.  Dan- 
aher  Lumber  Co.  ante.  B13. 

In  jurisdictions  where  the  statu'  of  a 
servant  as  vice  principal  or  fellow  servant 
is  determined  by  the  character  of  the  act 
being  performed  by  him,  it  is  the  fieneral 
rule  that  wherever  the  master  has  employed 
an  adequate  force  of  servants  of  a  snffi- 
cient  degree  of  skill  and  capacity,  and  fur- 
nished them  with  all  the  means  which  are 
essential  for  a  proper  discharge  of  their 
several  duties,  and  the  circumstances  are 
such  that  the  same  number  of  men  and  the 
i  degree  of  care  are  not  always  required. 
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APPEAL  by  defendant  from  an  order  of 
the  .Appellate  Division  of  tli«  Supreme 
Court,  Second  Department,  reversing  a 
judgment  of  %  Trial  Term  for  Kings  Coun- 
ty, Part  IV.,  dismiesing  the  complaint  and 
granting  a  new  trial  in  an  action  brought 
to  recover  dtunagee  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
Diligence.    Beversed. 

The  facts  are  stated   in  the  opinion. 

Mr.  E.  Clyde  Sherwood,  with  Mr. 
Amos  H.  Stephens,  for  appellant: 

The  defendant  baving  furnished  a  suffi- 
cient number  of  men  to  do  the  vork,  any 
error  of  judgment,  or  even  negligence,  on 
the  part  of  the  foreman  in  distributing  the 
members  of  his  gang  to  their  respective 
stations,  was  not  imputable  to  the  employer. 


as  it  related  to  a  detail  of  the  work  in 
which  the  gang  was  engaged  necessarily 
entrusted  hy  the  employer  to  the  skill  and 
judgment  of  the  hatch  foreman. 

Besel  V.  New  York  C.  &  H.  R.  R.  Co. 
70  N.  ¥.  171;  Potter  v.  New  York  C.  & 
H.  R.  B.  Co.  130  N.  y.  77,  32  N.  E.  003; 
Central  R.  Co.  v.  Keegan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Reichel 
V.  New  York  C.  i  H.  R.  R.  Co.  130  N.  Y. 
882,  29  N.  E.  783;  Husaey  v.  Coger,  112 
N.  y.  614,  3  L.Bji.  560,  B  Am.  St.  Rep. 
787,  20  N.  E.  556;  CuUen  v.  Norton,  126 
N.  Y.  1,  26  N.  E.  906;  Loughlin  v.  State, 
105  N.  Y.  169,  11  N.  E.  371;  Kaare  v. 
Troy  Steel  k  I.  Co.  139  N.  Y.  369,  34  N.  E. 
901;  Vogel  V.  American  Bridge  Co.  180 
N.  Y.  373,  70  I..R.A.  725,  73  N.  E.  1;  Mc- 


he  is  justified  in  leaving  to  them  the  i 
else  of  their  own  discretion  and  judgmeut 
in  the   disposition   and   distribution   of  the 
force  available. 

Thus,  a  railway  company  is  not  liable  for 
tha  negligence  of  the  foreman  of  a  drill 
crew  in  sending  a  detached  car  along  a 
track  where  other  care  are  being  coupled, 
without  stationing  a  brakeman  upon  it  to 
control  its  movements.  Central  R.  Co.  v. 
Keegan,  160  U.  S.  259,  40  L.  ed.  418,  16 
Sup.  Ct  Rep.  269. 

-No  negligence  can  be  imputed  to  a 
way  company  for  an  omission  to  make 
regulations  as  to  the  number  of  brake- 
men  to  be  sent  on  a  train  of  detached  cars 
when  on  its  way  to  the  repair  track,  and 
in  what  positions  they  should  be  placed. 
Hence,  an  accident  due  to  the  foct  that 
there  were  too  few  brakemen  on  a  particu- 
lar train,  and  none  at  the  rear  end,  will 
be  held  to  be  attributable,  not  to  tbe  neg- 
ligence of  the  company,  but  to  that  of  one 
or  another  of  the  employees  engaged  in  dis- 
tributing the  cars.  Besel  v.  New  York  C. 
ft  H.  R.  R.  Co.  70  N.  Y.  171  (oar  repairer 
injured). 

Ill    Hussey   7.   Coger.    112   N.   Y.   614,   3 
L.R.A.  559,  e  Am.  St.  Rep.  787,  20  N.  E. 
556,  where  the  plaintiff  n'as  injured  through 
the  negligence  of  some  of  his  fellow  at 
ants,    the   court   reasoned    thus:      "It    i 
no  part  of  the  duty   of  the  master  to 
move  hatches  or  direct  the  particular  m< 
of  doing  so,  any  more  than  to  direct  wo 
men   in   the   use   of   the   tools   with   which 
they   performed    their    work.      There    were 
customary   and   established    modes    of   per- 
forming  such   services,   and   each   employee 
was  expected  to  do  his  work  in  the  manner 
end    style    to    which    he    wa«    accustomed, 
without  special  directions  in  respect  tli 
to.    It  was  entirely  immaterial  whether  the 
■nperintendent   undertook    to    perform    the 
work  of  removing  hatches,  or  ordered  it  to 
be  done  by  others;  he  was  in  either  case  en- 
gaged in  performing  the   duty   of   a  work- 
man.    The  master  had  furnixhed  abundant 
help  to  do  the  work,  and  had  done  all  that 
was  required  of  him;  and  it  was  the  fault 
of  the  servants  that  a  sufficient  number  did 
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not  co-operate  to  perform  it  safely,  or  do  it 
in  the  manner  prescribed  by  custom." 

In  Havwood  v.  Galveston,  H.  ft  S.  A.  R. 
Co.  38  Tei.  Civ.  App.  101,  65  8.  W.  433, 
it  was  held  that  a  servant  who  knew  that 
a  foreman  had  designated  too  few  men  to 
unload  heavy  timbers  from  a  car  must  be 
held  to  have  assumed  the  risk  of  injuries 
received  by  him,  upon  praceeding  with  the 
work  under  such  conditions. 

A  complaint  which  fails  to  allege  that 
any  particular  number  of  men  were  prom- 
ised or  necessary  to  handle  rails  is  insufh- 
cient  to  sustain  an  action  at  common  law 
based  on  the  failure  of  a  foreman  to  assign 
sufficient  men  for  the  work.  Indianapolis 
Traction  ft  Terminal  Co.  v.  Kinney,  171 
Ind.  612,  23  L.R.A.(N.8.)  711,  85  N.  E. 
954.  It  is  very  queationahle  whether  the 
piaintifF  would  have  been  allowed  to  recover 
in  this  jurisdiction  even  if  the  complaint 
had  been  sufficient. 

The  question  whether  or  not  the  alleged 
negligence  of  a  master  mechanic  in  assign- 
ing too  few  men  to  perform  a  certain  piece 
of  work  was  the  negligence  of  a  fellow 
servant  or  a  breach  of  the  master's  duty 
was  raised,  hut  not  decided,  in  Hamel  v. 
Newmarket  Mfg.  Co.  73  N.  H.  386,  62  Atl. 
592, 

It  has  also  been  held  that  there  can  be 
no  recovery  for  negligence  in  .  assigning 
servants  to  work  for  which  they  are  un- 
fitted, either  in  cases  where  the  unfitness 
was  the  cause  of  injury  to  the  unfit  person 
himself,  or  in  cases  where  the  negligence 
with  wliich  it  is  sought  to  charge  ths  mas- 
ter consisted  in  allowing  the  unfit  person 
whose  acta  were  tbe  direct  cause  of  the  in- 
jury to  undertake  duties  which  he  was  in- 
capable  of   performing   properly. 

Thus,  where  the  act  alleged  to  have  di- 
rectly resulted  in  injury  was  that  of  a  fel- 
tnw  servant  in  requiring  the  plaintiff  to 
lift  beyond  bis  strength,  no  breach  of  the 
master's  duty  to  supply  a  safe  place  of 
work  or  safe  instrumentalities  is  involved. 
The  issue  presented  is  merely  one  of  the 
manner  in  which  a  servant  employed  a  prop- 
er instrument  of  work.  Robertson  v.  Chi- 
cago &  E.  K.  Co.  146  Ind.  486,  45  N.  E.  S55., 
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Co«k«r  y.  Long  Island  R.  Co.  B4  N.  T. 
77  i  Cregsn  v.  Uaratoo,  126  N.  T.  808,  22 
Am.  Bt  Rep.  8H,  27  N.  B.  892;  Perry  ¥. 
Rogers,  167  N.  Y.  251,  61  N.  E.  1021;  De 
Vito  V.  Crsge,  186  N.  Y.  87B,  69  N.  E.  Ul; 
Capaaso  t.  Woolfolk,  163  N.  Y.  472,  67  N. 
E.  760;  Citrone  t.  O'Rourke  Engineering 
ConBtr.  Co.  188  N.  Y.  339,  IB  LR.A.{N.S.) 
340,  eo  N.  E.  I0S2;  RuoBell  t.  Lehi^  Val- 
ley R.  Co.  1B8  N.  T.  344,  IB  L.R.A.(N.S.) 
344,  81  N".  E.  122;  Webber  t.  Piper,  109  N. 
Y.  406,  17  N.  E.  210;  Madigui  t.  Oceanic 
Steam  N»v.  Co.  178  N.  Y.  242,  102  Am. 
St.  Rep.  49S,  70  N.  E.  7B6;  Foater  v.  In- 
ternational Paper  Co.  183  N.  Y.  4S,  76  N. 
E.  033;  Vogel  t.  American  Bridge  Co.  ISO 
N.  Y.  373.  70  LJLA.  720,  73  N.  E.  1;  Dow- 
dell  T.  Iftckawanna  Steel  Co.  198  N.  ¥.  S02, 
Bl  N.  £.  7BB;  HcConnelt  v.  Moth  Iron 
Worka  1  Dry  Do*  Co.  187  N.  Y.  341,  10 
L.R.A.(N.S.)    410,   80  N,   E.   190,   10  Ann. 


negligenoe  of  the  engineer  in  placing  hie 
unskilled  fireman  temporarily  in  the  per- 
formance of  his  duties  in  haDdling  the  en- 
gine. South  Florida  R.  Co.  t.  Price,  32 
Fla.  40,  13  So.  638;  Parriah  »,  Peniacola  k 
A.  R.  Co.  28  Fla.  261,  S  So.  69S;  Houston  A 
T.   C.  R.   Co.  T.  Myers,  66  Tex.   110. 

A  master  is  not  liable  for  the  negligence 
of  his  foreman  in  designating,  from  among 
several  competent  employees,  a  helper  for 
another  servant,  merely  because  be  was  not 
as  competent  as  one  who  might  have  been 
designated,  and  who  was  -asked  for  to  as- 
sist on  the  particular  job.  Hilton  t.  Fitch- 
burg  R.  Co.  73  N.  H.  110,  SS  LJLA.  ^8,  6& 
Atl.  626. 

In  a  few  cases  where  the  employ«a  who 
had  charge  of  the  work,  with  power  of  des- 
ignating the  men  to  perform  the  different 
parts  at  it,  was  a  Tice  principal,  because 
of  the  very  position  which  he  held  as  man- 

Tr  of  the  whole  of  the  master's  work,  or 
a  distinct  department  thereof,  it  has 
been  held  that  the  master  will  be  liable 
for  any  negligence  of  his  in  designating  too 
few  men  t<i  do  a  particular  piece  of  work, 
— the  general  rule  being  that  the  master  is 
liable  lor  any  negligence  committed  by  an 
employee   occupying   such   a  position. 

Thus,  in  Veriinda  v.  Stone  A  W.  Engi- 
neering Corp.  44  Mont.  223,  119  Phc.  673, 
the  failure  of  a  superintendent  to  provide 
asaistance  in  lowering  a  chain  connected 
with  a  derrick,  which  was  too  heavy  for  a 
servant  to  lower  alone,  must  be  imputed  to 
the  master. 

And  in  Alabama  G.  B.  R.  Co.  v.  Tail, 
142  Ala.  134,  110  Am.  St.  Rep.  23,  38  So. 
124,  it  was  held  that  a  foreman,  having 
been  delegated  by  the  master  with  t!ie  duty 
of  hiring  and  diseharging  servants  to  per- 
form the  work  over  which  he  was  foreman, 
was  the  representative  of  th^  master  in 
that  matter,  and  under  obligation  to  emi^y 
servants  sufficient  to  do  tiiia  work.  The 
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Gas.  205;  MeCampbell  v,  Cnnard  B.  S. 
Co.  144  N.  Y.  652,  39  K.  B.  637;  Crispin 
V.  Babbitt,  61  N.  Y.  618,  37  Am.  Rep.  521; 
Butler  V.  Townsend,  120  N.  Y.  105,  26  N.  E. 
1017;  Hudson  v.  Ocean  8.  8.  Co.  110  N.  Y. 
625,  17  N.  E.  342;  Filbert  v.  Delaware  &  H. 
Canal  Co.  121  N.  Y.  207,  23  N.  B.  1104; 
Hogan  v.  &nith,  126  N,  Y,  774,  28  N.  E.  742. 

All  of  the  details  of  this  simple  situation 
were  perfectly  well  known  to  the  plaintiff, 
a  longshoreman  of  many  years'  experivnoe, 
and  whatever  risk  there  was  incident  to 
that  situation  was  open  and  obvioua  and 
well  known  to  and  assumed  by  him. 

Cahill  T.  Hilton,  106  N.  Y.  612,  13  N.  E. 
33B;  Gomhert  v.  McKay,  201  N.  Y.  27,  — 
L.R.A.(N.8.)  — ,  94  N.  E.  188;  Jackson  v. 
Greene,  201  N.  Y.  76,  93  N.  E.  1107;  Rooney 
v.  Brogan  Constr.  Co.  194  N.  T.  32,  86  N. 
E.  814;  Diion  v.  New  York,  O.  4  W.  R.  Co. 
IBS  N.  Y.  66,  91  N.  E.  271;  EliiM  v.  Abra- 

court  went  on  to  say:  "If  he  had  to  take 
some  away  to  perform  some  other  work,  he 
should  bare  employed  others,  if  necessary, 
to  perform  this  work  properly." 

In  those  few  jurisdictjons  where  the  an- 
pertor  servant  doctrine  prevails,  of  oonrse, 
the  master  is  liable  for  the  negligence  of 
a  foreman  in  this  respect  as  he  ia  in  any 
other  respect. 

Thus,  in  Illinois  C.  R.  Co.  v.  I«ng»ii,  110 
Ky.  318,  78  B.  W.  32,  the  court  said  that 
among  the  primary  duties  owing  by  the 
master  to  the  servant  is  the  duty  to  "fur- 
nish them  a  reasonably  safe  place  In  which 
to  do  their  work,  and  must  furnish  them 
reasonably  safe  toots  and  applianoes  with 
which  to  do  it.  Alongside  of  these  he 
must  furnish  them  adequate  assistance,  or 
a  sufficient  number  of  workmen.  So,  where 
the  master  assigns  or  imposes  upon  one  of 
his  servants  the  duty  of  representing  him 
in  providing  these  means,  the  servant's  acts 
are  deemed  to  be  those  of  the  master,  and 
for  a  single  neglect  by  such  servant  the 
master  is  responsible  as  though  he  acted  in 
person." 

So,  in  Masner  v.  Atchison,  T.  4  S.  F.  B. 
Co.  101  0.  C.  A.  244,  177  Fed.  618.  it  was 
held  that  a  railroad  company  was  liable 
for  injuries  to  a  switchman  caused  by  the 
foreman's  sending  cars  down  a  track  with- 
out anyone  in  cliarge  of  them,  owing,  as 
the  foreman  said,  to  the  faet  tfaat  it  was 
impossible  for  him  to  do  the  work  which 
was  put  upon  him  if  he  detailed  men  to 
take  charge  of  the  cars.  The  court  said 
that  the  defendant  was  negligent  either  1^ 
the  negligent  act  of  the  foreman  in  alias- 
ing the  cars  to  run  down  without  a  switch- 
man, or  by  its  own  failure  to  provide  a 
Bufficieut  number  of  switchmen  to  do  the 
work  required.  This  decision  was  ren- 
dered under  the  California  statute  {CaL 
Civ.  Code,  S  1670)  which  virtually  e 
Itshes  in  that  state  the  so-called  " — 
servant"  doetrina,  \ 
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Um,  178  N.  Y.  3T7,  TO  N.  li.  B23;  Drake 
•r,  Aubnrn  City  R.  Co.  173  N.  Y.  486,  68  N. 
E.  121  i  Crown  v.  Orr,  140  N.  Y.  450,  35 
N.  E.  648;  Gibson  ».  Erie  R.  Co.  63  N.  Y. 
449,  20  Ain.  Rep.  662;  De  Forest  v.  Jewett, 
88  N.  Y.  264;  Haltbie  t.  Beldea,  1G7  N. 
Y.  307,  04  L.R.A.  62,  60  N.  E.  64S;  Appel 
V.  Buffalo,  N.  Y.  4  P.  R,  Co.  Ill  N.  Y. 
550,  19  N.  E.  03;  Kennedy  y.  Mannbattan 
R.  Co.  14S  H.  Y.  289,  30  N.  E.  966;  Bende 
V.  New  Yorlt  4  T.  8.  8.  Co.  187  N.  Y.  3B2, 
.  30  N.  £.  206. 

Mr.  Joseph  H,  Iiecoar,  Jr.,  for  reapond- 

It  wsB  the  defendant's  dufy  to  furnish 
four  men  for  the  specific  task  in  which 
plaintiff  was  engaged;  that  duty  was  not 
performed  aa  a  matter  of  law  by  furnishing 
a  hatch  gang  of  the  usual  size. 

Flike  T.  Boston  4  A.  E.  Co.  63  N,  Y.  640, 
13  Am.  Rep.  546;  Sprang  t.  Boston  4  A.  R. 
Co.  68  N.  Y.  B6;  O'tonnall  y.  Thompson- 
Starrett  Co.  72  App.  Dit.  47,  76  N.  Y.  Supp. 
296;  Harvey  t.  New  York  C.  4  H.  R.  R.  Co. 
10  Hun,  S6S;  McGovem  v.  Central  Vermont 
R.  Co.  123  N.  Y.  280,  26  N.  E.  373;  Shearm. 
4  Redf.  Negligence,  Sth  ed.  303,  337;  A1- 
hertr  7.  Bache,  32  N.  Y.  S.  R.  1014,  10  K.  Y. 
Supp.  630;  Eankins  v.  New  York,  L.  E.  4 
W.  R.  Co.  142  N.  Y.  418,  26  L.R.A.  398, 
40  Am.  St.  Rep.  818,  37  N.  E.  466;  Whit- 
Uker  V.  Delaware  4  H.  Canal  Co.  126  N.  Y. 
544,  27  N.  E.  1042;  Pantiar  t.  Tilly  Foster 
Iron  Min.   Co.  99  N.  Y.  388,  2   N.   Z.  24. 

The  defendant's  duty  to  supply  a  suffi- 
ciency of  workmen  could  not  be  delegated 
to  Oleason,  so  as  to  relieve  defendant  from 
liability. 

V<^1  T.  American  Bridge  Co.  180  N.  Y. 
373,  70  L-R^.  725,  73  N.  E.  1;  McCarthy 
T.  Pennsylvania  R.  Co.  189  N.  Y.  170,  81 
N.  E.  770;  Laning  t.  New  York  C.  R.  Co. 
49  N.  Y.  S21,  10  Am.  Rep.  417;  Mann  t. 
Delaware  A  H.  Canal  Co.  91  N.  Y.  500; 
Sciolaro  t.  Asch,  198  N,  Y.  77,  32  L.R.A. 
(N.S.)  945,  91  N.  E.  283;  Booth  v.  Boston 
&  A.  R.  Co.  73  N.  Y.  38,  2B  Am.  Rep.  97. 

The  defendant  is  not  relieved  from  re- 
sponsibility to  plaintiff  for  negligence  in 
the  performance  of  the  master's  duties,  by 
i«ason  of  the  fact  that  Gleaaon's  negligence 
aa  a  fellow  servant  may  have  concurred  in 
causing  the  Injury. 

Strauss  v.  New  York,  N.  H.  A  H.  R.  Co. 
91  App.  Div.  693,  87  N.  Y.  Supp.  67;  Lar- 
kin  T.  Washington  Mills  Co,  46  App.  Div. 
10.  61  N.  Y.  Supp.  93;  Flanagan  v.  F.  W, 
Carlin  L'onstr.  Co.  134  App.  Div.  238,  118 
N.  Y.  Bupp.  963;'Pepe  v.  Utioa  Pipe  Foun- 
dry Co.  132  App.  Div.  468,  116  N.  Y,  Supp. 
921;  Swanton  v.  Hastings  Pav.  Co.  120 
App.  Wt.  553,  114  N.  Y.  Supp.  443;  Young 
T.  Syracuse,  B,  4  N.  Y.  S.  Co.  45  App.  Div. 
206,  81  N.  Y.  Supp.  202;  Tetherton  t.  Unit- 
40LJt.A.(N.8.) 


ed  SUtes  Tale  Co.  41  App.  JUv.  613,  S8 
N.  Y.  Supp.  65. 

Qrmj,  J.,  delivered  tbe  opinion  of  the 
court: 

This  is  a  common-law  action  to  lecorer 
damages  of  the  defendant  for  personal  in- 
juries sustained  by  the  plaintiff  while  in 
its  empolyment  as  a  atevedore.  A  Teasel 
of  the  defendant  waa  •being  loaded  with  a 
cargo  ol  corrugated  iron,  and  the  particu- 
lar negligence  charged  in  the  complaint  was 
the  failure  to  provide  aufficient  and  compe- 
tent men  for  the  work.  The  case  was  sub- 
mitted to  tbe  jury  upon  the  question  wheth- 
er there  had  been  a  neglect  of  a  duty  on  tbe 
part  of  the  defendant  to  furnish  a  suffi- 
ciency of  felllow  workmen  to  do  the  work 
to  which  the  plaintiff  had  been  assigned. 
The  question  of  the  competency  of  the  men 
in  tbe  gang  waa  withdrawn  from  the  jury, 
and  is  not  in  tbe  case.  A  verdict  was  ren- 
dered for  the  plaintiff;  but  the  trial  court, 
on  tbe  defendant's  motion,  set  it  aside  and 
dismissed  the  complaint.  Tbe  appellate 
division  has  reversed  the  judgment  entered 
in  favor  of  tbe  defendant  and  has  ordered 
a  new  trial;  tbe  justices  of  that  court 
sharply  dividing  in  opinion. 

The  iron  was  being  transshipped  from  a 
lighter  into  the  hold  of  the  defendant's 
vessel.  For  that  purpose,  a  gang  of  eight- 
een men  were  employed;  eight  being  placed 
in  the  hold  of  the  vessel  and  the  otiiers 
being  engaged  on  the  deck  and  elsewhere, 
preparing  the  cargo  for  its  transshipment. 
Oleaaon  was  over  the  gang  as  foreman,  di- 
recting the  men  in  their  work  and  working 
with  them  upon  iL  The  plaintiff  was  sta- 
tioned in  the  hold  and  with  him  were  seven 
others,  whose  business  it  was  to  receive 
tbe  iron  as  It  descended,  and  to  stow  it 
away.  It  must  be  assumed  that,  for  tbe 
performance  of  the  general  work,  eighteen 
men  were  necessary,  and  that  it  waa  cus- 
tomary to  have  eight  of  them  in  tbe  hold. 
Of  these  eight  men,  four  would  stand  on 
each  side  of  a  propeller  shaft  running  the 
length  of  the  vessel,  and,  alternately,  re- 
ceive and  handle  the  iron  a*  it  descended 
on  either  side  of  tbe  shaft.  This  iron  was 
in  sheets  of  about  8  feet  in  length  by  2 
feet  in  width,  and  was  handled  in  bundles 
of  an  average  weight  of  200  pounds.  Sever- 
al of  these  bundles,  bound  together  by  a 
chain,  would  be  hooked  to  a  fall  of  tbe 
ship's  tackle,  raised  from  the  deck,  and 
then  lowered  into  tbe  hold.  Upon  the  day 
in  question  matterj  had  proceeded  in  the 
usual  way  until  the  afternoon,  when  Olea- 
son,  the  foreman,  transferred  four  of  the 
men  from  the  hold,  and  put  them  to  work 
upon  the  lighter.  That  left  the  plaintiff 
with  three  other  men  in  the  hold  to  unsling 
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■nd  atow  the  iron  bundks.  Gkason,  wlio 
was  a  witneHB  for  the  pUintilT,  Baid  tbat 
in  the  matter  of  making  this  change  he  was 
using  hia  own  judgment.  After  that,  t)ie 
work  proceeded  in  the  hold,  two  men  only 
working  on  either  aide  of  the  shaft,  until 
Botiie  live  or  bIk  "draughts"  of  the  iron, 
as  the  loads  in  course  ol  transshipment 
are  termed,  had  been  lowered.  These 
draughts  had  averaged  from  six  to  eight 
bundles  in  ench,  and  had  been  easily  han- 
dled. To  quote  fr<Hn  the  plaintifTs  teati- 
mony,  "They  would  come  down  six  to  eight 
in  a  bundle.  Those  we  could  handle  eaeily. 
We  had  handled  a  number  of  them,  just 
two  of  ua."  When  the  accident  happened  to 
the  plaintilT,  a  heavier  draught  was  being 
towered,  and,  after  being  unbound,  it  fell 
over  upon  the  plaintiff's  leg.  His  testi- 
mony deacribea  the  occurrence  in  this  wise; 
"I  remember  that  draught  in  particular. 
.  .  .  As  1  tried  to  steady  it,  1  could 
not  hold  it  up,  because  the  draught  was  too 
big.  ...  If  it  had  been  liiie  the  other 
draughts,  we  could  have  managed  it.  .  .  . 
I  tried  to  hold  up  thii  draught  on  edge,  but 
it  came  right  over  on  me.  '.  .  .  The 
trouble  with  that  one  was  it  was  too  heavy, 
unusually  heavy.  .  .  .  When  we  tried  to  ease 
this  one  down,  we  couldn't  ease  it  the  same 
as  we  had  done  with  the  others,  and  we 
couldn't  get  out  of  the  way,  and  it  came 
right  back.  .  .  .  It  tipped  over."  The  plain- 
tilt's  fellow  workmen  in  the  hold,  describing 
the  character  of  their  woric,  testified  that  in 
handling  the  draughts  when  there  were  four 
men,  "three  men  would  steady  them  and  one 
man  take  the  hook  off."  He  also  testified 
that,  after  the  number  of  men  was  so  re- 
duced, at  first  "we  handled  them  (the 
draughts)  without  any  difliculty;  we  could 
have  handled  this  one  without  any  diffi- 
culty, if  it  had  been  no  heavier  than  the 
others.  It  was  the  extra  size  and  weight 
that  made  the  trouble-" 

'Ihe  evidence  in  this  case  makes  apparent 
the  fact  that  while  eight  men  should  have 
been  in  this  hold,  four  on  either  side  of  the 
shaft,  dividing  it,  in  order  to  handle  the 
bundles  of  iron,  the  reduction  of  that  force 
by  withdrawing  half  of  the  men  did  not  af- 
fect the  situation,  until  an  unusually  large 
toad  was  hoisted  in.  But.  aasuming  that 
the  usual  numlier  of  ei^ht  men  should  have 
been  in  the  hold  for  the  handling  of  loada 
of  ordinary  size,  and  to  be  prepared  for  the 
case  of  extraordinary  ones,  the  question  is 
whether  the  act  of  Gteason,  the  gang  fore- 
man, should  be  imputed  to  the  defendant, 
as  the  general  employer.  Whether  Glea- 
son's  act  in  transferring  some  of  the  men 
from  the  hold  to  anoth.er  part  of  the  work 
was  a  negligent  one  on  his  part,  or,  as  he 
says,  one  in  the  exercise  of  bis  judgment, 
40  L.R.A.(N.S.) 


how  was  the  defendant  at  faultT  It  did  not 
relate  to  a  personal  duty  of  the  defendanL 
The  stowing  away  of  the  iron  in  'the  hold 
was  obviously  but  a  detail  of  the  general 
work  of  loading  tbe  vesael  upon  which  the 
gang  was  engaged,  as  to  performing  which 
experience  and  observation  were  the  guides. 
tileaaon,  though  the  foreman,  was  one  of 
tile  complement  of  men  and  a  fellow  serv- 
ant; however,  in  grade  above  them.  Be 
was  himselt  trucking  the  iron  from  the 
lighter.  Concededly  a  sufficient  number  of 
men  were  provided  for,  and  continuously 
retained  upon,  the  general  work  of  loading 
tne  vessel  with  a  cargo  of  the  iron,  and 
there  is  no  suggestion  that  they  were  not 
competent  workmen.  The  duty  of  tbe  de- 
fendant in  that  respect  was  fully  dis- 
charged, and  necessarily  details  of  tbe  work 
were  left  to  the  men.  With  equal  necessity, 
their  foreman  was  invested  with  some  meas- 
ure of  discretion  and  judipneat  in  managing 
the  execution  of  tbe  work. 

If,  in  the  execution  of  some  detail  of  tbe 
common  work  upon  which  a  number  of 
men  are  employed,  an  injury  is  occasioned 
through  the  fault  of  one  of  tbem,  whetber 
he  be  the  foreman  or  not,  it  is  not  to  be 
imputed  to  the  employer.  When  Gleasoa 
omitted  to  keep  the  eight  men  in  the  bold 
of  the  vessel,  wliether  it  be  regarded  aa  neg- 
ligence on  his  part,  or  as  an  error  of  judg- 
ment, it  was  the  omission  of  a  duty  which 
rested  upon  him  as  a  fellow  servant,  con- 
cerning a  detail  of  the  work.  The  defend- 
ant having  been  careful  to  provide  a  suffi- 
cient number  "of  competent  workmen,  do 
furtlier  duty  rested  upon  it  with  respect 
to  the  distribution  of  the  men  in  the  vari- 
ous phases  of  the  work.  It  was  under  no 
obligation  to  direct  their  actions  at  all 
■Doments,  or  to  see  to  it  that  the  men  were 
kept  at  their  proper  stations.  Tills  is  the 
rule  inferable  from  many  cases  in  which  a 
master  has  committed  the  management  of 
ordinary  work  to  a  eoemployee  of  superior 
grade,  after  discharging  all  those  otlier 
obligations  incumbent  upon  him  when  plan- 
ning and  prescribing  the  work  to  be  done. 
BeseJ  v.  New  York,  C.  4.  H.  R.  R.  Co.  TO  K.  Y. 
171;  Potter  V.  New  York  C.  k  H.  R,  R-  Co. 
136  N.  Y.  77,  32  N.  E.  603;  Loughlin  v. 
State,  105  N,  Y.  15B,  163,  U  N.  E,  371; 
Cullen  V.  Norton,  120  ^.  Y.  1,  28  N.  E.  M5; 
Madigan  v.  Oceanic  Steam  Nav.  Co.  178  S. 
Y.  242,  102  Am.  St.  Eep.  495.  70  N.  E.  785; 
Vogel  V.  American  Bridge  Co.  180  N.  Y. 
373,  70  L,R.A.  72.5,  73  N.  E.  1. 

In  Besel  v.  New  York  C.  &.  H.  R.  R.  0>. 
supra,  a  part  of  a  train  which  was  being 
moved  separated  and,  running  back  against 
some  cars  standing  on  the  track,  under  one 
of  which  the  plaintiff's  intestate  was  work- 
ing, caused  them  to  run  over  him.    It  was 
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contended  tliftt  a.  iufficient  number  of  brake' 
men  were  not  dd  the  detacbed  train,  en- 
gaged in  the  work  of  Tunning  it  and  in 
distributing  the  cars,  and  that  none  was 
tit  the  rear  end  of  the  train.  A  judgment 
for  the  pla.intiff  waa  reversed  upon  the 
ground  that  the  defendant  wa«  not  liable 
for  aa  injury,  which  was  to  be  imputed  to 
the  negligence  of  the  bead  brakeman,  a  fel- 
low seirant.  The  general  rule  was  laid 
down  that  the  duty  of  the  corporation  was 
to  emploj  a  auffir'ient  number  of  workmen 
and  Huch  persona  over  them  as  were  quali- 
fied, competent,  and  akilful.  The  opinion 
then  proceeded  to  consider  the  question  of 
the  alleged  negligence:  "Although  there 
was  not  the  usual  number  of  brakemen  on 
the  top  of  the  cars  which  were  being  taken 
out,  it  was  not  occasioned  bj  the  negligence 
of  the  defendant  or  the  jard  mftster,  be- 
cause tbej  were  provided  and  on  bond,  and 
neither  the  yard  master  nor  bia  assistant 
aj'e  shown  to  have  had  anj  notice  or  knowl- 
edge that  they  were  not  on  the  train. 
.  .  .  The  bead  brakeman  had  immediate 
charge  of  this  branch  of  the  work  and  the 
engine  and  men  engaged  in  the  same,  all  of 
which  peTBons  were  in  the  yard  at  the  time. 
.  .  .  Both  the  yard  master  and  head 
brakeman  were  coemployees  with  the  de- 
ceased and  the  other  employees,  although 
not  of  equal  degree.  .  .  .  All  were  en- 
gaged in  the  same  common  work  and  for  the 
same  common  purpose,  and  the  acts  of  uo 
one  of  them  could  render  the  defendant  lia- 
ble for  an  injury  to  another.  As  the  cor- 
poration employed  all  the  men  which  were 
required,  who  were  of  a  sufficient  degree 
of  skill  and  capacity,  .  .  .  and  waa  un- 
der no  obligation  to  direct  their  actions  in 
every  instance  to  a  greater  extent  than  was 
actually  done,  ...  it  was  justified  in 
leaving  to  them  the  exercise  of  their- own 
discretion  and  judgment."  70  N.  Y.  175. 
In  Potter  v.  New  York  C.  &  H.  R.  R.  Co. 
supra,  the  .plaintiff's  intestate,  while  in- 
specting cars,  was  killed  by  being  crushed 
between  bumpers,  as  the  result  of  the  shunt- 
ing of  cars  upon  the  track.  It  was  claimed 
that  proper  care  required  there  should  be 
flagmen  upon  the  cars  to  signal  the  engineer 
and  a  brakeman  on  the  sliunted  cars  to  con- 
trol their  motion.  The  judgment  rocoT- 
ered  by  the  plaintiff  waa  i-eversed,  and  a 
refusal  to  nonsuit  was  held  to  have  been 
error,  upon  the  ground  that,  the  master's 
du^  havini;  been  fully  discharged  by  pro- 
viding sufficient  and  competent  brakemen 
to  do  the  work  under  proper  regulations, 
the  failure  of  the  brakeman  to  be  at  his 
pa«t  ytaB  the  negligence  of  the  coservant. 
It  was  held  that  the  master  was  under  no 
duty  "to  see  to  it  that  the  servants  em- 
ployed as  bmkemen  or  otherwise  should  be 
40  L.ILA.(N.B.) 


at  their  posts.  ,  ,  .  It  is  quite  obviona" 
(Judge  Andrews  remarks  in  his  opinion) 
"that  tlie  work  of  shifting  cars  in  a  railroad 
yard  must  be  left  in  a  great  measure  to  the 
judgment  and  discretioa  of  the  servants  of 
the  railroad  who  are  intrusted  with  the 
management  of  the  yard.  The  details  must 
be  left  to  them,  and  all  that  the  company 
can  do  for  the  protection  of  its  employees 
is  to  provide  competent  coservants  and  pre- 
scribe such  regulations  as  experience  shows 
may  be  best  calculated  to  secure  their 
safety."  136  N.  Y.  81,  82,  32  N.  E.  804, 
citing  Besel  v.  New  York  G.  &.  H.  R.  R.  Co. 
supra.  While  in  actions  by  the  servant  to 
recover  against  the  master  for  the  results 
of  some  alleged  neglect  of  a  duty  owing  by 
him,  each  case  must  usually  stand  upon  itx 
own  facts,  nevertheless,  in  these  cases  which 
have  been  e^ted  1  think  a  general  rule  of 
nonliability  appears  and  controls,  where,  as 
here,  it  is  shown,  not  that  there  was  an 
insufficient  supply  of  competent  workmen, 
but  that  the  negligence  or  error  of  a  co- 
employee  of  higher  grade,  in  ordering  their 
distribution  in  the  execution  of  a  detail  of 
the  work,  was  the  contributing  cause.  If 
the  master  has  furnished  all  the  workmen 
required  to  perform  the  particular  work, 
"it  was,"  to  use  the  language  of  Chief  Judge 
Ruger  in  Hussey  v.  Coger,  112  N.  ¥.  014. 
621,  3  L.R.A.  658,  8  Am.  St.  Rep.  787,  20 
N.  E.  656,  559,  "the  fault  of  the  servants 
that  a  sufficient  number  did  not  co-operate 
to  perform  it  safely,  or  do  it  in  the  man- 
ner prescribed  by  custom."  In  the  case  of 
Flike  V.  Boston  &,  A.  R.  Co.  63  N.  Y.  649, 
13  Am.  Rep.  645,  cited  in  the  opinion  be- 
low, the  defendant  was  held  liable  for  neg- 
ligence and  a  want  of  care,  inasmuch  as 
there  waa  a  deficiency  of  brakemen  upon 
the  train  which  caused  the  accident  to  the 
deceased,  a  fireman  on  the  engine.  In  that 
case  the  conductor,  whose  business  it  waa  to 
make  up  the  train  and  tn  station  the  brake- 
men,  had  failed  to  provide  a  sufficient  num- 
ber of  them  when  sending  it  out.  As  that 
was  a  primary  duty  owing  by  the  defend- 
ant, as  master,  the  neglect  of  the  conductor 
was  imputable  to  it.  As  to  that  duty,  be 
occupied  the  master's  place.  That  case  was 
referred  to  in  the  Besel  and  Potter  Cases, 
ubi  supra,  as  illustrating  a  violation  of  the 
master's  duty  in  not  having  employed  a 
sufficient   number   of   men   to   perform   the 

I    think    that   the    charge    of    negligence 

against  the  defendant  in  a  failure  to  em- 
ploy a  sufficient  number  of  men  for  the 
work  in  question  fails,  inasmuch  ns  the 
only  insufficiency  shown  waa  an  omission 
of  the  foreman  to  continue  upon  a  part 
ot  the  work  the  customary  number  of  men, 
'  — a  fault,  if  it  was  one,  which  was  adCed 
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to  in  iU  gravity  b;  incieuing  the  size  of 
the  draughts  or  loads.  It  will  be  remem- 
bered that  tl)e  eridence  shotved  that,  bad 
the  number  of  bundleH  in  a  load  not  been 
increased  beyond  what  it  bad  been,  the  meo 
left  in  the  hold  would  have  been  sufficient, 
and  it  was  only  when  the  increased  number 
was  lowered  that  the  accident  happened. 
That  was,  again,  a  detail  of  the  work  which 
the  foreman  was  solely  reaponsible  for.  In 
principle,  the  omission  of  duty  in  this  case 
is  analogous  to  that  of  the  foreman  who, 
when  the  master  bas  supplied  some  article 
necessary  to  the  proper  performance  of  the 
work  in  sufficient  quantity,  omits  to  avail 
himself  of  it  when  there  is  need,  and  an 
accident  ensues.  Whether  the  omission  ii 
attributable  to  neglect  or  to  an  error  ol 
judgment,  it  relates  to  a  detail  of  the  work, 
and  not  to  a  personal  duty  of  the  master. 
See  Madigan  v.  Oceanic  Steam  NaT.  Co.  178 
N.  Y.  242,  245,  102  Am.  St.  Rep.  4B6,  70 
N.  E.  795;  Vogel  t.  American  Bridge  Co. 
180  N.  Y.  373,  70  L.RJ..  725,  73  N.  E.  1. 
1  think  that  the  order  of  the  Appellate 
Division  should  be  reversed,  and  that  the 
judgment  entered  in  favor  of  the  defendant 
at  the  'I'rial  Term,  dismissing  the  complaint 
of  the  plaintiff,  should  b«  affirmed,  with 
costs  in  both  courts. 

Onllen,  Ch.  J.,  and  Haight,  Vuiii,  Wer- 
ner, Hiacock,  and  OolUn,  JJ.,  concur. 


STATE  OF  WEST  VERQINIA 

JOHN  B.  GRAHAM,   Plff.  in   Err. 

(68  W.  Va.  248,  8B  8.  E.  1010.) 

Criminal   law   —  habitual   criminal   — 
additional    sentence. 

1.  The  provisions  of  Code  10O«,  chap.  165, 
gg  1  to  5  inclusive,  pursuant  to  which,  by 
an  information  in  the  circuit  court  of  the 
county  in  which  the  penitentiary  is  situ- 
ated, there  may  be  imposed  the  additional 
sentence  provided  by  law  upon  a  convict 
who  once  or  twice  before  has  been  convicted 
and  sentenced  to  a  penitentiary,  are  not 
violative  of  any  constitutional  guaranty. 
Same  —  nccessttr  of  Indictment. 

2.  By  proceedings  under  the  statute  men- 

Headnotcs  by  Robinboit,  P. 

Note.  ^  As  to  constitutionality  of  stat- 
utes enhancing  penalty  for  crimes  when 
committed  by  habitual  criminals  or  prior 
offenders,  see  notes  to  Re  Miller,  34  T..R.A. 
.IfiS,  BJid  Com.  T.  McDermott.  24  L.R.A. 
(N.S.)  432. 
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tioned,  the  convict  is  not  held  to  answer 
for  a  crime  so  as  to  require  presentment  or 
indictment  of  a  grand  jury,  nor  is  be  there- 
by twice  pnt  in  jeopardy  for  an  offensa, 

(November  £2,  1910.) 

ERROR  to  the  Circuit  Court  for  Marshall 
County  to  review  a  judgment  convict- 
ing defendajit  of  telony  and  imposing  sen- 
tence under  the  statute  autboricing  addi- 
tional punishments  in  case  of  successive 
convictions.     Affirmed. 

The  facts  are  stated  in  the  opinitni. 
Messrs.   Everett  F.    Moore   and   D.  B. 
Etbiu,   for   plaintiff  in   error: 

The  increased  penalty  is  an  inseparable 
part  of  the  integral  offense,  and  must  be 
alleged  in  tbe  indictment. 

12  Cyc  950;  Com.  v.  Harrington,  130 
Mass-  36;  Tuttle  v.  Com.  2  Gray,  605; 
Cora,  V.  Holley,  3  Gray,  458;  Garvey  v- 
Com,  e  Gray,  382;  People  v-  Sickles,  169 
N.  Y.  541,  fil  N.  E.  288;  Evans  t.  State, 
ISO  Md.  e51,  CO  N.  E.  820;  Ex  parte  Lange, 
18  Wall.  173,  21  L.  ed.  877. 

The  proceeding  by  information  was  ia 
conflict  with  art.  3,  g  4,  of  our  Constitu- 
tion, and  was  not  due  course  of  law. 

Hurtado  v.  California,  110  U.  S.  518,  636, 
28  L.  ed.  232,  238,  4  Sup,  Ct,  Rep.  Ill, 
262;  King  v.  Lynn,  BO  Va.  34B,  18  8.  E 
439. 

If  the  defendant  is  not  entitled  to  claim 
the  protection  of  the  Conatitution  because 
he  is  a  convicted  felon,  and  if  he  has 
"only  such  rights  as  the  statutes  give 
liim,"  his  prosecution  in  the  criminal  court 
of  Wood  county  for  the  offense  there  com- 
mitted was  void,  as  that  court  absolutely 
had  DO  Jurisdiction  to  try  him  for  said 
offense. 

Davis  T.   Packard,   7   Pet.   278,  8  L.  ed. 
14;    Ex   parte   Bain,   121   U.   S.   1,  80   L. 
ed.  849,  7  Sup,  Ct  Rep.  781,  6  Am.  Crim. 
Rep.  122. 

Mr.  William  G.  Oonley,  Attorney  Gen- 
eral, for  tbe  State: 

The  defendant  by  his  voluntary  criminal 
course  had  placed  himself  beyond  the  pro- 
"sions  referred  to  in  the  Bill  of  Rights. 
Ruffln  T.  Com.  21  Gratt.  790;  King  v. 
Lynn,  90  Va.  345,  18  S.  E.  439;  Xolea  v. 
State,  24  Ala.  872;  SUte  v.  Keyes,  8  Vt. 
67,  30  Am.  Dec.  460;  Wbarton,  Crim.  PI. 
4  Pr.  88. 

Bobinaon,  P.,  delivered  the  opinion  of 
tbe  court; 

John  E.  Graham,  alias  John  H.  RatcHff, 
ias  J.  H.  Gray,  for  the  third  time  a  con- 
vict in  the  penitentiary  at  Moundsville, 
was  proceeded  against  by  information  ia 
the  circuit  court  of  Msrshall  county  pur- 
suant to  tbe  provisions  of  Code  1905,  chap. 
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IBS,  §S  I  to  S  fncTualve.    For  clear  under- 
Btanding  it  BeeniB  necesBary  to  recite  this 

"I.  All  criminal  proceedings  against  con- 
victs in  the  penitentiary  ehsH  be  in  the 
circuit  court  of  tlie  countj  of  Marshall. 

"2.  When  a  prisoner  convicted  of  an  of- 
fense, and  sentenced  to  conGnement  there- 
for in  the  penitentiary,  ia  received  therciiv 
if  be  was  before  sentenced  to  a  like  punish- 
ment, and  the  record  of  his  conviction  does 
not  show  that  be  has  been  sentenced  under 
the  23d  or  24th  section  of  chapUr  1S2, 
the  superintendent  of  the  penitentiary  shall 
give  information  thereof,  without  delaf,  to 
the  said  circuit  court  of  the  county  of  Mar- 
shall, whether  it  be  alleged  or  not  in  the 
indictment  on  which  he  was  so  convicted, 
that  he  had  been  before  sentenced  to  a  like 
punishment 

"3.  The  said  court  shall  cause  the  con- 
vict to  be  brought  before  it,  and  upon  an 
information  filed,  setting  forth  the  several 
records  of  conviction,  and  alleging  tjie  iden- 
tity of  the  prisoner  with  tbe  person  named 
in  each,  shall  require  the  convict  named 
to  say  whether  he  is  the  same  person  or  not. 

"4.  If  he  say  he  is  not,  or  remain  slletit, 
bis  plea,  or  the  fact  of  his  silence,  shall  be 
entered  of  record,  and  a  jury  shall  be  im- 
paneled to  inquire  whether  tbe  convict  is 
-  the  same  peraon  mentioned  in  the  several 

"G.  If  tbe  jury  find  that  he  ia  not  tbe 
same  person,  be  sball  be  remanded  to  tiie 
penitentiary;  but  if  tbey  find  that  be  is  tbe 
same  person,  or  il  he  acknowledge  in  open 
court,  after  being  duly  cautioned,  that  he 
is  the  same  person,  the  court  shall  sentence 
bim  to  such  further  confinement  aa  i«  pre- 
scribed by  chapter  IE2  on  a  second  or  third 
conviction,  as  tbe  case  may  be." 

Tbe  information  averred  that  Graham  in 
18S8  was  convicted  and  sentenced  to  tbe 
penitentiary  for  two  years,  in  the  circuit 
court  of  Pocahontas  county;  that  in  1901, 
for  a  Bubsequent  ofTense,  he  was  convicted 
and  sentenced  to  the  penitentiary  for  ten 
years,  in  the  circuit  court  of  Mineral  coun- 
ty; t^at  he  was  paroled  from  the  peniten- 
tiary while  serving  the  sentence  last  men- 
tiooed;  that  in  1907,  for  a  third  offense,  he 
was  convicted  and  sentenced  to  the  peni- 
tentiary for  five  years,  in  tbe  criminal 
coQrt  of  Wood  county;  that  the  indictment 
under  which  he  was  convicted  in  Mineral 
county  set  forth  tbe  former  conviction  and 
aentenoe  in  Focahontos  county;  and  that 
the  indictment  under  which  he  was  convict- 
ed in  Wood  county  did  not  set  forth  or  show 
either  of  tbe  former  convictions  or  senten- 
oea.  Tbe  Information,  filed  by  the  prose- 
cuting attorney  of  Marshall  county,  was 
■peciflo  and  direct  In  its  averments  of  tbe 
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facts  and  records  of  the  several  convictions 
and  sentences.  It  prayed  that  Qrabam  be 
proceeded  against  and  made  to  answer  the 
state  in  the  premise*.  He  was  brought  be- 
fore the  court  in  the  custody  of  a  guard  of 
the  penitentiary.  He  appeared  to  tbe  in- 
formation filed  against  bim,  and  moved 
to  quash  the  same.  The  motion  to  quash 
was  overruled;  and  thereupon  for  plea  ho 
said  that  he  was  not  tbe  same  person 
named  in  the  information  a«  having  been 
twice  before  convicted  and  sentenced  to 
the  penitentiary.  Isiue  was  joined  on  this 
plea,  and  the  same  was  tried  l^  a  jury. 
By  tbe  verdict  it  was  found  that  the  de- 
fendant Graham  was  the  same  person  who 
formerly  had  been  convicted  and  sentenced, 
as  alleged,  in  the  counties  of  FocahontoB 
and  Mineral.  Motion  to  set  aside  tbe  ver- 
dict and  grant  a  new  trial,  and  motion  in 
arrest  of  judgment,  were  overruled.  There- 
upon the  court  sentenced  Graham  to  tbe 
penitentiary  for  life,  that  being  tbe  sen- 
tence provided  for  convicts  who  have  twice 
before  been  sentenced  in  the  United  States 
to  confinement  in  a  penitentiary.  Code 
1906,  chap.  162,  g  25. 

By  this  writ  of  error  it  is  sought,  upon 
many  grounds,  to  overthrow  the  proceed- 
ings and  sentence.  It  ia  submittAd  that  the 
information  should  have  been  quashed  be- 
cause it  was  not  verified.  This  objection 
was  not  good.  A  prosecuting  officer  need 
not  swear  to  an  information  which  be  offi- 
cially tenders,  unless  the  statute  so  directs, 
since  be  acts  under  bis  official  oath.  I 
Bishop,  Crim.  Proc.  §  T18.  The  exceptions 
which  relate  to  tbe  trial  itself,  involving 
the  admissibility  and  weight  of  evidence, 
are  by  no  means  well  taken.  Tbe  identity 
of  Graham  as  the  person  formerly  convict- 
ed and  sentenced  was  clearly  and  regularly 
established,  if  there  was  warrant  in  law  for 
such  proceedings  as  were  had.  Nor  is 
there  anything  in  the  point  that  tbe  crim- 
inal court  of  Wood  county  did  not  have  ju- 
risdiction of  the  trial  of  a  paroled  convict 
for  an  ofTense  committed  by  him  in  that 
county.  But  a  question  of  merit  is  pre- 
sented; Is  tbe  statute  upon  which  the 
proceedings  were  founded  constitutional 
and  valid  T 

The  statute  is  not  contrary  to  any  con- 
stitutional provision.  It  is  a  valid  act. 
It  is  not  a  violation  of  the  provuion  that 
one  shall  not  be  held  to  answer  for  treason, 
felony,  or  other  crime  not  cognizable  by  a 
justice,  unless  on  presentment  or  indict- 
ment of  a  grand  jury.  Tbe  proceedings  for 
increseod  sentence  are  not  a  holding  to  an- 
swer for  the  crime  to  which  that  sentence 
belongs.  Graham  had  already  been  held  to 
answer  for  the  crime  itself, — for  the  estab- 
lishment of  the  fact  of  ^ilt.    This  hold- 
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iug  tor  crime  was  by  indictment  in  the 
criminal  court  of  Wood  countj.  B7  these 
proceedings  he  is  not  held  to  answer  tor  an 
offense.  He  is  not  made  to  defend  against 
ft  charge  tar  crime.  He  is  in  no  wise  called 
upon  to  answer  in  relation  to  alleged  crime. 
No  allegation  of  crime  is  in  the  informa- 
tion. It  only  alleges  his  status  as  a  con- 
vict. It  alleges  that  he  has  been  held  to 
answer  for  crime,  and  that  he  stands  con- 
victed of  it  through  the  indictment  of  a 
grand  jury.  It  points  him  out  as  a  con- 
vict already  held,  upon  whom  rests  the 
general  sentence  of  the  law  of  life  impris- 
onment. That  general  sentence  is:  "When 
any  such  convict  shall  have  been  twice  be- 
fore sentenced  in  the  Ignited  Btatea  to  con- 
finement in  a  penitentiary,  Itc  shall  he  sen- 
tenced to  he  confined  in  the  penitentiary  for 
lite."  Code  1006,  chap.  !S2.  g  24,  Tlie 
proceedings  under  the  statute  are  for  iden- 
tification only.  They  are  clearly  not  for 
the  establishment  of  giiilt.  The  question 
at  guilt  is  not  reopened.  The  information 
only  calls  upon  the  convict  to  answer  al- 
leged identification  for  Sentence.  The  Con- 
stitution does  not  provide  that  such  pro- 
cedure must  be  by  presentment  or  indict- 
ment of  ft  grand  jury. 

Nor  was  Graham  again  put  in  jeopardy 
for  the  offense  as  to  which  he  stood  can^ 
victed  in  Wood  county.  The  Constitution 
does  forbid  that  one  be  twice  put  in  jeop- 
ardy of  life  or  lilierty  tor  the  same  offense. 
But  it  does  not  forbid  that  the  leigslaturc 
may  provide  proceedings  for  the  IdentificB' 
tion  of  those  convicted  of  crime  upon  wliom 
as  a  class  the  law  imposes  additional  pun- 
ishment. By  a  single  jeopardy  the  farmer 
convict  has  been  held  to  answer,  and  the 
offense  established  against  him.  Tlius  he 
has  been  classed  with  those  over  whom,  by 
law,  hangs  additional  imprisonment.  It 
only  remains  for  him  to  be  properly  identi- 
fied as  belonging  to  that  class.  The  iden- 
tification may  be  at  the  time  of  the  trial 
tor  the  offense,  it  the  farts  are  tlien  known 
and  alleged;  or  it  may  be  later,  at  the  peni- 
tentiary, when  the  facts  develop.  This 
later  identification  is  not  a  second  jeopardy 
for  the  offense.  It  is  only  an  incident  to 
the  jeopardy  that  already  exists.  Nor  is 
tlie  additional  sent<-nce  a  second  punish- 
ment for  the  offense.  But  one  punishment 
is  made  to  attach  to  the  crime. 

Our  law  does  not  make  it  an  offense  or 
crime  tor  one  to  have  been  convicted  more 
than  once.  Former  conviction  is  not  an 
integral  part  of  the  second  or  now  ofTense. 
The  law  simply  enjoins  longer  sentence  be- 
cause of  former  conviction.  It  does  not 
prosecute  and  punish  for  the  former  con- 
viction. It  cannot  do  that.  It  adds  pun- 
ishment tor  tlio  crime  as  to  which  one  is 
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lastly  convicted,  because  of  the  class  to 
which  he  belongs,  Moare  v.  Missouri,  159 
U,  S.  873,  40  L.  ed.  301,  16  Sup.  a.  Rep. 
179,  and  the  cases  cited  therein.  The  sen- 
tence is  an  incident  to  the  last  offense  alone. 
But  for  that  offense  it  would  not  be  im- 
posed. So  proceedings  made  under  this 
statute  cannot  be  said  to  constitute  a  hold- 
ing to  answer  for  crime,  or  a  placing  in 
second  jeopardy  for  an  offense.  They  are 
merely  ancillary  proceedings  for  the  right- 
ful sentence  which  the  law  mandatorily  en- 
joins upon  those  already  held  or  jeopard- 

It  is  said  that  the  trial  and  aenteuee  in 
Wood  county  foreclosed  and  forever  ad- 
judicated the  question  of  length  of  sentence. 
If  the  facts  justifying  the  longer  sentence 
had  in  that  trial  been  alleged  and  proved, 
that  rightful  sentence  could  very  properly 
have  been  imposed  there.  But  the  legisla- 
ture has  seen  fit  to  provide  for  the  imposi- 
tion of  such  sentence  after  trial  for  the 
crime  to  which  it  may  properly  attach. 
whenever  it  has  not  b^n  imposed  in  the 
trial  court.  We  observe  no  constitutional 
restrictions  against  the  statute  which  has 
been  enacted,  in  this  particular.  Since  the 
mere  imposing  of  the  additional  sentence 
warranted  by  law  is  not  a  holding  to  answer 
for  crime,  is  not  a  second  jeopardy  or,  pun- 
ishment for  the  offense  itself  to  which  the 
sentence  rightfully  belongs,  and  is  clearly 
due  process  of  law,  what  constitutional  lim- 
itation has  been  placed  upon  legislation  in 
this  particular?     None. 

Statutes  like  the  one  under  consideration 
are  of  long  standing  and  acceptable  recog- 
nition. Mr.  Bishop,  writing  of  the  statu- 
tory forms  of  the  provisions  for  increased 
punishment  because  of  former  conviction, 
notices  the  one  which  "permits  the  pros- 
ecuting officer  to  bring  up  from  the  place 
of  confinement  prisoners  who  have  before 
been  convicted,  and,  on  showing  the  con- 
viction, to  have  the  additional  penalty  im- 
posed," 1  Bishop,  Crim.  Law,  §  069.  A 
form  for  such  proceedings  is  shown  in 
Bishop's  Directions  4  Forms,  $  97,  In  Vir- 
ginia, provisions  of  a  statute  identical  with 
those  involved  here  have  been  upheld  *s 
constitutional  and  valid.  King  v.  Lynn, 
90  Va.  346,   18  S.  E.  439. 

Discussing  a  Btatut«  of  the  character  of 
the  one  here  involved,  Parker,  Ch.  J,,  in 
Ross's  Case,  2  Pick.  ITl,  stated  that  which 
is  particularly  applicable  to  the  case  at 
hand :  "This  is  not  an  information  of  an 
oiTense  for  which  a  trial  is  to  he  had,  bot 
of  a  tact,  namely,  that  the  prisoner  has 
already  been  convicted  of  an  offense;  and 
this  tact  must  appear,  either  by  his  own 
confession,  or  by  verdict  of  a  jury,  or  oth- 
erwise according  to  Uw,  before  he  «*n  be 
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Hoteueed  to  the  additional  punishment.  la 
he  to  b«  sentenced  (or  an  oSeiiGc  distinct 
from  the  one  for  which  he  has  been  tried 
upon  an  indictment!  We  apprehend  not; 
but  the  onlj  question  is  wbether  be  is  such 
a,  person  as  ought  to  have  been  sentenced, 
on  his  last  conviction,  to  additional  pun- 
ishment, if  the  fact  of  a  former  conviction 
bad  then  been  knovn  to  the  court.  There 
was  no  need  of  a  presentment  by  a,  grand 
jury,  for  no  offense  was  to  be  inquired  into. 
That  had  been  already  done.  An  indict- 
ment is  confined  to  the  question  whether 
an  offense  bas  been  committed.  Here  the 
question  was  stniply  whether  the  party  had 
been  convicted  of  an  nffenae." 

An  affirmance  of  the  judgment  sentencing 
the  prisoner  to  life  imprisonment  is  demand- 
ed by  the  record.     It  will  be  so  ordered. 


Affirmed  by  tbe  Supreme  Court  of  the 
United  States  Mav  13,  1912  (224  U. 
S.  aie,  66  L.  ed.  917,  32  Sup.  Ct.  Rep. 
583). 
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EDWARD  V.  L4UGHLIN  et  al.,  Appts. 

(_  Wis.  — ,  130  N.  W.  806.) 

Tax  —  notice  of  assessment  —  waiver 
ot  omission. 

1.  An   objection   that   the   statutory    no- 
tice of  intention  to  place  omitted  property 


Same     —     back     faxes     — 

against  personal  representative. 

2.  Under  statutes  autliorizing  the  as- 
seaament  of  property  which  was  omitted, 
from  usaeaament  by  mistake  or  inadvertence, 
making  peraonal  representatives  personally 
liable  for  taxes  assessed  against  them,  and 
giving  them  a  remedy  over  against  the  bene- 
ficial owner,  taxes  which  should  have  been 
assessed  during  the  lifetime  of  the  taxpayer 
may  be  assessed  against  his  personal  repre- 
sentatives, if  there  is  personal  property  in 
his  possession  belonging  to  the  taxpayer 
which  is  subject  to  taxation,  even  though  it 
is  not  the  identical  property  wbich  bad  been 
omitted. 
Same  —  constltntlonality. 

3.  There  is  no  constitutional  objection  to 
assessing  omitted  property  against  the  per- 
sonal representative  of  the  taxpayer  after 
his  death. 

Same  —  enforcement  —  presentation  of 
claim  against  estate. 

4.  To  collect  against  personal  representa- 
tives taxes  which  were  omitted  during  the 
lifetime  of  the  taxpayer,  it  ia  not  necessary 
to  present  them  as  claims  against  the  estate, 
within  the  statutory  time  for  presenting 
such  claims,  but  they  may  be  collected  un- 
der statutes  providing  for  the  aaaesament  of 
property  in  tne  hands  of  personal  represent- 

Same  —  entry  against  eiecntors  —  sulH- 
clency. 

5.  An  entry  of  an  omitted  tax  against 
certain  named  persons,  "executors  ot  the 
estate  of"  a  deceased  taxpayer,  is  a  suf- 
ficient entry  of  the  tax  against  tliem  as 
itora,  to  comply  with  tbe  statute  per- 

ing  an  entry  against  executors  making 
them  personally  liable  therefor  and  permit- 
ting them  to  reimburse  themselves  from  tlie 
fatate. 


Note.  —  Aaaesstnent  after  death  of  own- 
er, of  taxes  omitted  daring  hfo  life- 
time. 

Tbe  right  of  the  officers  who  are  em- 
powered  and  charged  with  the  duty  to  see 
that  omitted  property  is  subjected  to  tax- 
ation is  a  continuing  one  against  each  and 
every  taxpayer.  It  ia  not  terminated  with 
the  death  of  the  latter,  but  proceedings  in 
discharge  of  auch  duty  can  be  maintained 
against  his  estate  after  hia  death,  and  the 
notice  required  by  the  law  may  be  served 
upon   his   administrator   or   executor.      The 

f receding  rule  as  laid  down  in  Gamble  v. 
atrick.  22  Okla.  915,  99  Fnc.  640.  18  Ann. 
Caa.  34S.  where  the  statute  makes  taxes  due 
"the  United  Statea  or  the  territory,  county, 
or  city"  a  debt  against  the  estate  of  de- 
cedent, which  must  be  paid  before  it  is 
sublet  to  distribution  to  hia  heira  or 
dev:sees,  is  sustained  by  tbe  following  ad- 


ditio 


— wiiere  the  statute  provided,  '"whenever 
the  county  auditor  shall  .  .  .  have  rea- 
son to  believe  that  any  real  or  personal 
property  has,  from  any  cause,  been  omitted 
in  whole  or  in  part,  ...  he  shall  pro- 
ceed to  correct  the  tax  duplicate,  and  add 
such    property    tliereto,     ...     to    enable 

i  liim  to  do  which,  he  is  invested  with  all  the 
powers  of  aasesHors  under  this  act.  .  .  . 
Before  making  auch  correction  or  addition, 
.  .  .  he  shall  give  such  person  notice,  in 
writing,  of  his  intention  to  add  such  prop- 
erty to  tbe  tax  duplicate,   describing  it  in 

ipeneral  terms."  Revnolds  T.  Bowen,  138 
Ind.  434,  36  N.  E.  756,  37  N.  E.  982;  Saint 
V.  Welsh,  141  Ind.  382,  40  N.  E.  iM)3;  Buck 
V.  Miller,  147  Ind.  5S6,  37  L.R.A.  384,  62 
Am.  St.  Rep.  436,  45  N.  E.  647,  47  N.  E. 
8;  Graham  v.  Russell,  152  Ind.  166,  52  N. 
E.  806;  Brunaon  v.  Starbuck,  32  Ind.  App. 
457,  70  N.  E.  163; 

-where  the  statute   provided  that  when 
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Pleading;  —  form  of  prayer  —  ezecatiwa 

^  rcprcBentatlve  capacity. 

6.  That  a  counterclaim  in  a  suit  hj  exee- 
utore  to  enjoin  the  enforcement  of  a  tax 
omitted  against  their  testator,  which  had 
been  aHBessed  against  them,  prayed  judg- 
ment against  tbem  apparently  in  a  personal 
capacity,  does  not  prevent  the  entry  of  the 
■judgment  in  a  representative  capacity,  where 
the  statute  makes  them  personally  liable, 
trat  gives  them  a  lien  on  tlw  testator'a  prop- 
erty for  reimburaement. 

(April  23,  iei2.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Columbia 
County  In  plaintiffs'  favor  in  a  suit  to  re- 
Btrain  the  collection  of  a  tax  levied  upon 
property  alleged  to  have  been  omitted  from 
the  tax  roll,  and  to  reco 


Statement  by  Kerwin,  J.: 

This  action  was  bronght  to  reettain 
the  collection  of  a  tax  levied  in  1907  for  the 
years  1904,  ISOG,  and  190S  upon  property 
alleged  to  have  been  omitted  from  the  roll 
in  such  years,  and  determine  ita  validity, 
and  recover  possession  of  personal  property 
aeised  under  a  warrant  for  the  collection  of 
Buch  tax,  prevent  the  commeooement  ol 
other  action  for  the  collection  of  tbe  tax, 
and  for  general  relief.  The  defendant  an- 
swered by  admissions  and  denials  of  the  al- 
legations of  the  complaint,  and  also,  by  way 
of  counterclaim,  set  up  the  prooeedinga  re- 
sulting in  assessment  of  the  tax  upon  ths 
property  omitted  for  the  years  in  question. 


overlooked,  or  from'  any  other  reason  is  not 
listed  or  aaseesed,  the  county  treasurer  shall, 
when  apprised  thereof,  at  any  time  within 
five  years  from  the  date  at  which  such  as- 
sessment should  have  been  made,  demand 
of  tbe  person  by  whom  the  same  should 
have  been  listed  or  to  whom  it  should  have 
been  aeeeMed,  or  of  the  administrator,  the 
amount  tbe  property  should  have  been  taxed 
in  each  year,  and  upon  failure  to  pay  such 
sum  within  thirty  days,  he  shall  cause  ac- 
tion to  be  brougnt  therefor,  together  with 
a  certain  penalty.  Qalusha  v.  Wendt,  114 
lowE,  697,  87  N.  W.  612; 

— where  the  statute  provided  that  if  the 
revenue  agent  discovers  after  the  expira- 
tion of  the  fiscal  year,  tbat  any  property 
has  escaped  taxation  by  reason  of  not  hav- 
ing been  assesBcdj  he  shall  notify  the  tax 
collector,  who  shall  make  the  proper  assess- 
ment. Adams  v.  Schwartz,  80  Miss.  660,  32 
So.  2S0; 

— wbera  a  statute  giving  a  county  board 
of  equalization  power  to  as  seas  omitted 
property  was  held  to  authorize  tne  taxation' 
of  property  escaping  taxation  during  the 
lifetime  of  th^  decedent.  State  ex  rel. 
Howard  v.  Timbrook.  240  Mo.  226,  144  S. 
W.  843. 

In  Com.  v.  Sweigart,  116  Ky.  293,  73  8. 
W.  768,  the  statute  is  not  cited,  but  it  is 
held  that   the  distributee  who  received  the 

EToperty  which  had  escaped  taxation  during 
he  lifetime  of  the  decedent  received  it  sub- 
ject to  that  liability,  and  should  be  com- 
pelled out  of  the  property  so  received  to 
pay  all  the  taxes  that  are  not  barred  by 
the  statute  of  limitations. 

"Neither  the  taxpayer  nor  bis  estate  after 
his  death,"  it  was  said  in  Gralia-ii  v.  Rus- 
sell, 152  Ind.  386,  52  N.  E.  80fl,  "can  claim 
any  vested  rights  in  the  fruits  of  his  fraud 
or  omission  to  list  and  return  all  of  his 
property  liable  to  taxation,  and  the  law, 
when  properly  invoked,  will  not  permit 
either  to  profit  thereby.  ...  He,  while 
in  life,  owed,  as  one  of  the  highest  duties 
to  the  government  a  duty  to  pay  all  taxes 
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imposed  upon  his  property  liable  to  taxa- 
tion. Am  a  compensation  'for  the  discharge 
of  this  duty,  the  state  afforded  him  pro- 
tection to  his  life,  liberty,  and  the  due  en- 
joyment of  the  property  with  which  he  had 
been  blessed;  and  the  discharge  of  this 
duty,  if  the  decedent  is  shown  to  have  tonit- 
ted  it,  must  rest  upon  his  estate.  Witii  or 
without  knowledge  of  the  existence  of  this 
liability  of  her  decedent,  it  existed  all  the 
same  against  the  property  of  hia  estate  ub- 
til  paid,  unless  barred  by  some  provision  of 
law." 

It  haa  been  held  tbat  to  sustain  a  claim 
for  taxes  on  personal  property  omitted  from 
assessments  of  previous  years  during  the 
life  of  the  deoedent,  it  is  incumbent  upon 
the  authorities  to  prove  the  ownership  of 
the  property  in  decedent  duriufc  the  omitted 
years;  proof  of  ownership  at  the  time  of  de- 
cedent's death  not  being  held  sufficient.  Ga- 
lusba  T.  Wendt,  supra;  Gibson  v.  Clark, 
131  Iowa,  325,  108  N.  W.  527;  Butler  ». 
Watkins,  16  Ky,  L.  Rep.  302,  27  S.  W.  995; 
Falkner  v.  Adams,  —  Hiss.  — ,  33  So.  411. 

"To  subject  a  man  to  the  anticipation 
tbat  after  his  death,"  said  the  court  in  Ga- 
lusha  V.  Wendt,  supra,  "when  all  possibility 
of  explanation  is  gone,  when  all  evidence  of 
the  debts  which  he  has  extinguished  has  dis- 
appeared, when  the  sources  from  which  he 
derived  the  money  and  credits  which  he  may 
leave  are  beyond  reach,  his  estate  may  be 
called  upon  to  pay  taxes  for  preceding 
years,  ,  ■ .  .  regardless  of  the  presump- 
tion arising  from  the  assessments  actually 
made  from  year  to  year  by  duly  constituted 
officers,  is  to  add  an  additional  horror  to 
the  fears  of  approaching  dissolution.  We 
think  that  to  sustain  a  claim  for  taxes  on 
property  omitted  from  assessments  for 
previous  years,  there  must  be  some  evidence 
as  to  wliat  property  the  taxpayer  had  dur- 
ing tbose  years," 

Under  the  Indiana  statute,  supra,  taxes 
assessed  on  the  omitted  property  are  a  lien 
on  all  property  in  the  county  belonging  to 
the  decedent's  estate.     So  it  was  held  in 
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TheV«  wM  a  reply  to  the  countercUim.    Tbe 
court   tound; 

lliat  Hugh  Sloan  was  a  resident  of  the 
village  of  Poyuette  during  tbe  years  1904, 
I&05,  and  down  to  October  23,  1906,  on 
which  date  be  died.  That  thereafter  his  will 
was  duly  proved  and  allowed  in  tbe  county 
court,  and  in  DecemDcr,  1906,  letters  testa- 
mentary thereon  were  duly  issued  out  of 
said  court  to  the  plaintive,  Alan  Bogue, 
William  Dunlop,  and  Charles  Mair,  who 
ever  since  have  been  and  now  are  acting  as 
executors  of  said  estate.  That  said  execu- 
tors have  at  all  times  since  their  appoint- 
ment resided  within  tbe  village  of  Poynette. 
That  said  Hugh  Sloan  made  to  the  several 
assessors  of  said  village  tor  each  of  the 
years  1B04,  1905,  and  1006  his  sworn  state- 
ment of  valuation  of  the  net  average 
amount   of    money    and    credits   owned    by 


him  in  each  of  these  years,  other  than  debts 
secured  by  mortgages  or  conveyances  of  real 
estate,  as  follows:  1904,  $5,e00;  1603, 
$S,fiOO;  1906,  15,000.  Said  statement  was 
in  a  gross  sum,  and  not  itemized,  and  con- 
stituted in  each  instance  a  gross  and  fraud- 
ulent omission  and  misstatement  thereof,  to 
the  knowledge  of  deceased.  That  said  Hugh 
Sloan  was  not  required  by  assesBors  to  give, 
and  did  not  give,  said  assessors  or  the  sev- 
eral boards  of  review  for  said  years,  any 
statement  of  any  particular  items  of  which 
his  said  property  was  composed,  nor  any 
list  of  securities  owned  by  him.  That  no 
other  statement  was  required  of  him  in 
either  of   said  years. 

That  the  several  kssessore  of  said  vil- 
lage placed  said  several  amounts  upon  the 
assessment  rolls  of  said  village  in  said 
years,  and  assessed  and  valued  the  same  as 


Buck  T.  Miller,  147  Ind.  B86,  37  LJtA.  384, 
62  Am.  St.  Rep.  430,  46  N.  £.  647,  that  a 
trust  estate  is  liable  to  pay  taxes  which  the 
decedent  aeglected  to  pay.  In  discussing 
this  propOT'tion,  Mr.  Justice  Howard  said: 
"The  state  and  the  municipalities  to  which 
[tbe  decedentj  ewed  taxes  are  not  concerned 
specially  with  any  trust  be  may  have  creat- 
ed for  tbe  management  of  a  part  of  bis 
estate.  He  died  owing  certain  taxe^  which 
he  had  avoided  paying  for  a  great  many 
years.  Those  taxes  have  now  been  assessed 
in  pursuance  of  statutory  provisions  for  the 
assessment  of  omitted  property.  The  taxes 
are  a  lien  on  all  property  in  tne  county  be- 
longing to  his  estate.  I'his  lien  can  be  re- 
leased only  by  payment  of  the  taxes.  He 
could  not,  by  giving  away  his  property,  re- 
lieve it  of  the  burden  cast  upon  it  by  the 
law.  It  is  immaterial  to  the  state  whether 
the  property  is  found  in  the  custody  of 
executors,  administrators,  trustee,  or  devi- 
sees. The  state  seeks  out  the  property  it- 
self, or  any  part  of  it  that  can  be  found, 
and  demands  of  those  claiming  to  own  or 
use  it  that  the  taxes  be  paid."  To  the  same 
effect  is  Buck  v.  Beach,  164  Ind.  37,  108  Am. 
St.  Rep.  272,  71  N.  E.  963. 

And  it  was  held  in  Graham  v.  Russell, 
supra,  that  a  county  auditor  may  have  an 
official  settlement  of  the  decedent's  estate 
set  aside  for  the  purpose  of  collecting  taxes 
evaded  by  tbe  decedent,  especially  where  it 
appears  that  the  executrix  of  the  estate 
never  filed  any  inventory  whatever  of  the 
personal  property  left  by  the  decedent,  and 
that  she  omitted  to  do  this  for  the  purpose 
of  preventing  the  proper  tax  officials  from 
assessing  the  property. 

In  Woll  V.  Thomas,  1  Ind.  App.  232,  27 
N.  E.  S78,  it  was  held  that  under  the  tax 
law  of  1S81  the  csunty  auditor,  acting  un- 
der his  general  authority  to  assess  omitted 
property,  has  no  right  to  increase  the  valu- 
ation (rf  the  property  as  listed  by  the  de- 
ceased owner  and  appraised  by  the  aaseasor; 
he  can  assess  property  as  omitted  only  where 
it  is  distinet  and  definite  and  of  reeogntEable 
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In  Galusha  v.  Wendt,  114  Iowa,  697,  87 
N.  W.  613,  supra,  it  was  held  that,  inas- 
much as  the  statute  .il«elf  authoniteB  an 
action  against  an  executor  or  administrator 
for  omitted  taxes  of  the  decedent,  there  is 
no  necessity  for  filing  the  claim  against  the 
estate  within  the  time  fixed  for  filing  other 
claims!  and  that  so  long  as  the  executor 
or  administrator  has  funds  on  hnnd  out 
of  which  taxes  against  the  estate  of  the  de- 
cedent may  be  pxid,  no  doubt  the  right  to 
make  demand  and  bring  action  therefor  con- 
But  a  section  of  a  statute  giving  a  lien 
to  an  agent  or  representative  to  indemnify 
him  for  paying  taxes  on  property  of  his 
principal  does  not  make  executors  indivtdu- 
'  ally  liable  for  taxes  assessed  by  a  board  of 
revenue  two  years  after  the  death  of  tes- 
tator, for  the  years  for  which  the  decedent 
failed  to  list  the  property,  since  the  section 
has  reference  to  persons  acting  as  agents  or 
in  some  representative  capacity,  who,  at 
the  time  fixed  by  statute  for  assessment  of 
property  for  taxation,  have  property  in  their 
hands  as  agents  or  in  some  representative 
capacity,  which  they  are  required  by  g  6 
of  the  same  statute  to  list  for  assessment 
in  their  names  as  agents  or  representatives. 
Scott  V.  People,  210  111.  604,  71  N.  B.  882. 
And  under  the  statute  which  is  set  out  in 
Adams  V.  Schwartz,  supra,  it  was  held  that 
back  taxes  could  not  he  assessed  upon 
speciHc  property  which  the  decedent  never 
owned,  and  upon  which  alt  taxes  had  been 
paid  by  the  legatees,  notwithstanding  the 
property  sought  to  be  taxed  was  bought  with 
legacies  which  had  escaped  taxation  during 
the  lifetime  of  the  decedent. 

State  ex  rel.  Vossen  v.  Eberhard,  90  Minn. 
120,  es  N.  W.  1116,  which  is  sufficiently  set 
out  in  BoGUE  V.  LAtJOHLiK,  and  is  contrary 
to  the  general  rule  as  laid  down  at  the  be- 
ginning of  this  note,  seems  to  stand  alona 
its  holding.  E.  M.  8. 
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the  act  average  of  moneys  and  crediti  of 
said  Hugh  Sloan  liable  to  taxation  for  said 
yeara.  That  aaid  statenieats  of  money  and 
oreditB  foi-Baid  several  years  were  received 
by  «aid  aueabors,  and  no  change  made 
therein  fcy  eaid  bourda  of  review.  That 
thereafter  said  amounts  were  spread  upon 
the  asseasment  and  tax  rolls  of  said  village 
for  said  years,  respectively,  as  the  net 
average  amount  of  money  and  credits  of 
said  Sloan,  other  than  mortgages  exempt 
from  taxation.  That  said  Sloan  paid  all 
taxes  thereon  in  due  season  for  the  years 
1004  and  1B06,  and  the  executors  of  his 
estate  paid  the  tax  thereon  tor  the  year 
IBOe.  That  on  May  I,  1907,  the  plaintiffa, 
as  such  executors,  had  in  their  possession 
in  said  village  the  personal  property  be- 
longing to  the  estate  of  said  Sloan,  no  dis- 
tribution thereof  having  been  then  made. 
That  the  time  fur  presenting  claims  against 
the  estate  of  said  Sloan  was  limited  to 
June  10,  1907.  Ihat  the  time  fixed  for 
hearing  claims  against  said  estate  was  June 
II,  1907.  That  no  cktms  were  then  pre- 
sented to  the  county  court  against  said 
estate.  In  the  year  1907,  said  executors 
made  to  the  assessors  of  the  village  a  state- 
ment of  the  value  of  the  net  amount  of 
money  and  credit«  of  said  estate  in  their 
hands  liable  to  taxation  at  $14,000.  That 
they  made  no  statements  of  property  for- 
merly owned  by  said  Sloan  liaUe  to  assess- 
ment in  the  years  1904,  IBOS,  and  1906,  and 
were  not  asked  to  make  any  such  state- 
ments. On  June  25,  1907,  the  board  of  re- 
view of  said  village  caused  to  be  served 
upon  said  executors  a  notice  to  appear  be- 
fore ssid  board  on  June  28th.  That  said 
executors  appeared  on  said  day  and  several 
subsequent  meetings  of  the  bosrd,  and  dis- 
cussion of  the  matters  of  assessment  and 
alleged  "back  taxes"  was  had.  On  Jvily 
25,  1907,  the  executors  were  notified,  in 
writing,  that  the  board  would  be  in  session 
July  20,  IQOT,  to  hear  evidence  relating  to 
the  true  value  of  the  Sloan  estate,  for  which 
it  is  liable  to  assessment  for  the  years 
1904.  1905.  1906,  and  1007.  That  at  the 
meeting  of  the  board  of  review,  July  28, 
1907,  various  persons,  including  two  of  the 
executors,  were  examined.  Tliat  the  ex- 
ecutors offered  no  proofs  as  to  the  actual 
taxable  credits  of  deceased  or  his  indebted- 
ness during  any  of  said  previous  years. 
One  of  the  executors  declined  to  be  exam- 
ined, exci^pt  as  to  his  own  indebtedness  to 
the  estate.  That  on  August  1st  anotlier 
meeting  of  the  board  was  held,  at  which  one 
of  the  executors  was  sworn.  At  the  oon- 
clusion  of  the  meeting,  a  motion  was  made 
by  a  member  of  the  hoard  that  "by  the 
evidence  that  is  before  us  in  regard  to  the 
Hugh  Sloan  estfitei  the  assoHSor  p1ac«  upon 
40  L.B.A.(N.8.)'    " 


toe  assessment  roll  against  the  executors 
[naming  them]  on  which  taxes  have  not 
been  paid  lor  the  year  1904,  $12,240,  and 
for  the  year  1B05,  $10,895,  and  for  the  year 
190e,  «20,495,  and  also  raise  the  aasessment 
for  the  year  1907,  ?12,500." 

That  on  August  2,  1007,  a  notice  was 
served  on  plaintiffs,  informing  i.nem  Uiat 
the  board  "had  found  and  determined  the 
fact  to  be  that  said  estate  should  be  as- 
sessed upon  like  accounts  {the  value  of  net 
amount  of  moneys,  accounts,  credits,  etc.) 
for  omissions  for  the  year  1904,  $12,240, 
for  1906,  $]G,895,  and  for  1906,  $20,495," 
and  that  the  executors  might  be  heard  i«- 
specting  the  same;  that  at  the  meeting  of 
August  3d  the  plaintiffs  appeared  and  asked 
for  an  adjournment,  but  were  refused,  and 
the  board  adjourned  tine  die  that  day; 
that  thereafter  the  assessor  entered  the 
assessments  upon  the  assessment  roll  of 
said  village  for  1907,  in  the  column  beaded 
"Moneys,  Accounts,  Credits,  Bonds,  and 
Other  Securities  After  Deducting  Bona  Fido 
Debts,"  in  the  following  form:  "Net  amount 
of  moneys,  credits,  accounts,  bonds,  notes, 
and  other  securities  after  deducting  bona 
fide  debts.  Chas.  Mair,  W.  Dunlop,  and 
Alan  Bogue,  executors  of  the  estate  of 
Hugh  ^Joan.  Value  at  fixed  by  board  of 
review  June  28,  1907,  $25,000.  The  value 
of  June  28,  1907,  was  made  arbitrarily,  and 
not  upon  evidence.  The  board  of  review, 
after  taking  the  testimony  of  witnesaes  and 
being  informed  as  to  the  facts,  and  after 
due  consideration  of  the  same,  determined 
and  fixed  the  valuation  for  the  year  1907, 
at  the  sum  of  $26,500.  And  in  accordance 
with  their  findings,  such  sum  is  entered 
here  accordingly.  Upon  like  evidence,  sad 
upon  Knowledge  of  the  facta,  and  upon  due 
consideration,  the  board  haa  found  and  de- 
termined the  fact  to  be  that  said  estate 
should  be  as.sessed  upon  like  accounts  for 
omissions  for  the  year  1904,  $12,240.  (.od 
for  the  j-ear  1905,  «]6,B95,  and  for  the  y^r 
1906,  $20,405."  That  no  assessment  for  the 
year  1907,  or  preceding  years,  was  entered 
by  the  assessor  prior  to  the  meeting  of  the 
board  of  review.  That  taxes  were  extended 
upon  the  tax  roll  of  said  village  for  the 
year  1907  against  said  assessed  valuation 
for  omitted  property,  as  follows;  For  tbe 
year  1904,  *]17.25";  for  the  year  1805, 
$264.57;  for  the  year  1906,  $393.60;  sod 
for  the  property  of  estate  for  1907,  $429.66. 

That  no  claim  for  taxes  in  question  wii 
died  in  the  county  court  against  said  estate, 
except  that  on  December  28,  1907.  a  peti- 
tion for  this  payment,  under  g  I044d  of  the 
Wisconsin  statutes,  was  Rled  in  county 
court  by  defendants,  which  petition  was 
heard  by  the  court  January  14,  1908,  and 
(iecided  on  the  ground  that  said  section  bad 
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no  application  to  the  facts  in  the  case,  the 
deceased  and  the  executorB  liaving  at  all 
timca  been  lesidente  of  the  eame  taxing 
district,  and  the  property  of  the  estate  in 
the  posBCKBion  of  the  eiecutors  therein. 

That  DO  appeai  waa  taken  bj  the  defend- 
ante  from  said  order  dismiBBing  said  claim. 
That  defendants  sued  an  alternative  writ  of 
mandamuc  out  of  this  court,  requiring  the 
county  court  to  act  upon  said  petition,  or 
ahow  cause  to  the  contrary.  That  the  coun- 
ty court  made  return  to  said  writ,  and  this 
court  quashed  said  writ  upon  said  return 
showing  that  the  county  court  had  decided 
the  matter  upon  said  petition.  That  no  ap- 
peal was  taken  from  the  judgment  quashing 
said  writ.  That  thereafter,  and  on  Febru- 
ary 25,  1B08,  the  defendant  treasurer  begau 
a  suit  in  this  court  to  recover  of  tlie  plain- 
tiSs  t[ie  taxes  upon  said  assessments,  which 
suit  ia  still  pending,  though  no  complaint 
has  been  served.  That  on  the  same  day  on 
which  service  of  summons  in  said  mentioned 
suit  waa  made,  but  after  service  of  BUm- 
mons  therein,  the  defendant  treasurer  made 
a,  levy  under  his  tax  warrant  on  the  fol- 
lowiTig  peraonal  property,  to  wit:  From  said 
Alan  B(^e,  one  organ,  which  waa  not  the 
property  of  aaid  Bogue,  but  belonged  to  his 
daughter;  from  W.  Dunlop,  one  horse,  one 
buggy,  one  cutter,  belonging  to  said  Dunlop 
individually.  That  none  of  said  property 
30  seized  bad  ever  belonged  to  Hugh  Sloan 
or  his  estate.  Ihat  the  property  so  levied 
upon  was  of  the  value  of  about  3400.  Tliat 
one  of  said  executors  had  at  that  time  per- 
sonal property  of  his  own  within  reach  of 
said  treasurer  to  the  amount  and  value  of 
(2,000.  That  thereupon  aaid  treasurer  ad- 
vertised said  property  so  levied  upon  for 
sale  at  auction  to  pay  said  taxes.  That  fur- 
ther levies  were  threatened  by  said  treas- 
urer and  the  attorneys  who  were  then  act- 
ing for  him.  That  said  executors  had  at 
all  times  after  tbeir  appointment  sufficient 
personal  property  belonging  to  said  estate 
in  their  hands  to  pay  all  said  taxes.  That 
before  January  1,  1B08,  said  executors  duly 
tendered  to  defendant  treasurer  the  amount 
of  tax  levied  for  the  year  1907.  That  he 
refused  to  receive  said  money,  and  said 
tender  has  been  kept  good,  and  the  amount 
of  aaid  tax  paid  into  court  by  the  plaintiffs. 
That  there  is  no  evidence  that  said  execu- 
tors had  in  their  possession,  on  May  1, 
1907,  any  of  the  same  money,  notes,  credits, 
or  securities  that  said  Hugh  Sloan  owned  in 
the  years  1904,  1905.  and   1006. 

That  after  their  appointmEnt  said  execu- 
tors filed  an  inventory  in  said  county  court 
in  the  matter  of  the  estate  of  said  Sloe 
which  showed  personal  property  in  the  foi 
of  moneys  in  bank  and  promissory  nof«s, 
aggregating  331,321 ;  all  except  ?2;000  being 
to  L.R.A.(N.S.) 


of  a  taxable  nature.  That  there  is  no  evi- 
dence as  to  what  specific  items  of  personal 
property  of  said  Sloan  were  omitted  from 
assessments  in  1B04,  1605,  or  1808.  That 
id  Sloan,  during  the  years  in  question, 
d  no  active  business;  he  had  retired,  and 
I  no  work.  That,  in  addition  to  the  suite 
already  commenced  by  the  defendanto  and 
levies  made  by  them  at  the  time  of  the  com- 
mencement of  the  action,  other  suits  and 
proceedings  for  the  collection  of  said  taxes 
were  threatened  by  defendante,  unless  said 
taxes  for  1004,  1B05,  and  1006  were  paid. 
And  the  court  concluded  that  the  board  of 
!W  of  said  village  intended  to  and  did 
IB  said  sums  as  omitted  property  of  the 
estate  of  said  Sloan  against  the  executors, 
aforesaid.  That  the  board  of  review  of  the 
village  of  Poynette,  for  the  year  1907,  had 
no  authority  to  levy  an  assessment  against 
the  plaintiffs  for  omitted  property  of  said 
Sloan  for  the  years  1904,  IBOS,  and  1906. 
That  the  proceedings  had  by  said  board  In 
that  regard  are  illegal  and  of  no  force  and 
efl'ect.  That  plaintiffs  are  entitled  to  judg- 
ment perpetually  restraining  the  defendante 
from  enforcing  the  collection  of  said  assess. 
ment  for  alleged  omitted  property.  That 
plaintifi^s  are  only  entitled  to  such  coste  as 
are  taxable  in  law  actions,  leas  the  amount 
of  costs  taxable  to  said  executors  upon  dis- 
missal of  the  action  begun  by  defendante 
February  25,  1908.  Judgment  was  entered 
accordingly  in  favor  of  plaintiffs,  adjudging 
void  the  assessment  made  in  190T  levying 
taxes  for  the  years  1904,  1906,  and  1906, 
and  enjoining  collection  thereof,  and  for 
coBts,  from  which  judgment  defendants  ap- 
pealed. 

Mr.  Daniel  H.  Grodj,  for  appellants: 

A  court  of  equity  will  not  interfere  to 
declare  a  tax  invalid  and  restrain  its  col. 
lection  unless  the  objections  to  the  proceed- 
ings go  to  the  very  groundwork  of  the  tax 
and  necessarily  affect  materially  ite  princi- 
ple, and  show  that  it  must  necessarily  be 
inequitable   and   unjust. 

Kaehler  v.  Dobberpuhl,  B6  Wis.  480,  14 
N.  W.  644;  Warden  v.  Fond  du  Lac  County, 
14  Wis.  618;  Kellocg  v.  Oshkoah,  14  Wis. 
623;  Sliltimore  v.  Rock  County,  15  Wis.  0. 
82  Am.  Dec.  652;  Hixon  v.  Oneida  Countv, 
62  Wis.  615,  62  N.  W.  445;  A.  H.  Stan^ 
Co.  V.  Merrill.  134  Wis.  514,  115  N,  W.  115; 
Duluth  Log  Co.  V.  Hawthorne,  139  Wis.  170, 
120  N.  W.  864;  Bond  v.  Kenosha,  17  Wis. 
284;  Chicago  &  N.  W.  R.  Co.  v.  Foreat 
County,  05  Wis.  80,  70  N.  W.  77. 

The  death  of  the  taxpayer  does  not  abate 
the  liability  to  pay  taxes  on  property  which 
escaped  texation  during  bis  lifetime. 

27  Am.  &  Eng.  Enc.  Law,  2U  ed.  701; 
Grahwn  v,  Russell,  152  Ind.  180,  52  N.  JB. 
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SOa;  Saint  t.  Welsh,  141  lud.  382,  40  N.  E. 
003;  Keynolds  y.  ±Mwen,  138  Ind.  434,  3B 
N.  E.  756,  37  N.  E.  062;  Com.  v.  Sweigart, 
115  Ky.  2B3,  73  8.  W.  758;  State  ei  rel. 
Davis  &  S.  Lumber  Co.  t.  Pors,  107  Wia. 
425,  51  L.R.A.  BIT,  83  H.  W.  706;  Fond 
du  Lac  T.  Otto,  113  Wia.  39,  BO  Am.  St. 
Rep.  830,   86  N.  W.  017. 

Messrs.  Rogers  &  Roger!  Uld  H.  E. 
Andrews,  for  respondents; 

The  HBBeasiiig  officera  had  do  power  under 
the  law  to  leaBBSBs  persona)  property  taxes 
against  a  deceased  owner. 

Diets  V.  Neenah.  01  Wis.  422,  64  N.  W. 
200;  Hayden  t.  Roe,  66  Wis.  2a8,  28  N.  W. 
I8fl;  Wieamanii  v.  Brighton,  83  Wis.  550, 
53  N.  W.  01;  Day  v.  Pelican,  94  Wis.  603, 
«e  N.  W.  388;  Fond  du  Lac  v.  Otto,  113 
Wis.  39,  BO  Am.  St.  Rep.  830,  88  N.  W.  917. 

A  statute  authorizing  asBessment  of  omit- 
ted property  against  the  representatives  ol 
an  estute  or  against  the  estate  Is  uncon- 
stitutional. 

Milwaukee  v.  Wakefipld,  134  Wis.  462. 
113  N.  W.  34,  115  N.  W.  137. 

Even  if  the  reasseBsmenta  attempted  to  be 
made  were  valid,  the  tax  was  a  claim 
against  the  estate  of  Hugh  Sloan,  and 
should  have  been  collected  by  claim  filed 
like  any  debt  against  the  estate;  not  having 
been  so  filed,  the  claim  is  barred. 

Fond  du  Lac  v.  Otto.  113  Wia.  39,  00 
Am.  St.  Rep.  830,  88  N.  W.  BIB;  Petei 
V,  Myers,  22  Wis.  602;  Evans  v.  Sharp,  20 
Wis.  664;  Simmons  v.  Atdrich,  41  Wis. 
241;  Plumer  v,  Marathon  Count^,  46  Wis. 
164,  60  N.  W.  418;  Flandera  v.  Merrimack, 
48  WU.  567,  4  N.  W.  741. 

Kerwln,  J.,  delivered  the  opinion  of  the 

Aside  from  some  questions  of  practii 
which  will  be  referred  to  later,  the  ma 
points  raised  by  the  assignments  of  err 
are:  (1)  Whether  there  was  any  property 
in  the  possesaion  of  the  plaintifTa  May  1, 
1907,  owned  by  Sloan  in  1904,  1005.  and 
1906.  (2)  What  items  of  property,  if  any, 
were  omitted  said  years!  (3)  Could  there 
be  a  lawful  reassessment  of  taxes  in  1907, 
upon  property  alleged  to  have  been  omitted 
in  1904,  190^.  and  190G,  against  the  repre- 
sentatives of  deceased!  (4)  '  Whether,  if 
there  was  a  valid  ta^,  recovery  could  be 
had  only  by  filing  claim  in  county  court. 
(5)  Wos  there  a  proper  aai'i'ssTnent  against 
the  plaintilfs  as  executors! 

The  malerinl  facts  appear  from  the  find- 
ings, which  are  set  out  in  the  statement  of 
the   case. 

1.  On  propositions  1  and  2.  as  to  wheth- 
er there  was  anv  proportv  owned  by  Sloan 
and  omitted  from  the  tax  roll  in  1904.  I90S, 
and  1906,  in  the  pci-stssion  of  the  plaintifls 
40  L.R.A.(N.S.) 


May  1,  1907,  aiid  tho  amount  thereof,  we 
think  the  omitted  property  was  properly 
sable  against  the  eiecutora,  under  ez- 
iiitiug  statutea,  though  not  in  possession  ol 
lecutors  May  1,  1007.  Section  10t*b, 
btat.,  makes  tlie  tax  roll  prima  facie  evi- 
dence of  the  justice  and  regularity  of  the 
tax;  hence  the  burden  was  upon  plaintiff;; 
all  respects,  and  especially  in  this  case, 
the  question  whether  the  property  so 
reassessed  was  omitted  property,  or  merely 
undervalued  property.  No  evidence  was 
offered  tending  to  show  that  it  was  under- 
valued property;  hence  we  must  hold  it 
wag  omitted  property,  because  the  contraiy 
does  not  appear.  There  is  no  showing  what- 
ever, and  no  effort  was  made  by  the  exec- 
utors to  show,  that  the  property  asaeued 
as  omitted  property  waa  not  in  fact  omitted 
property,  although  they  were  before  the 
hoard  on  notice  several  times  between  the 
2Sth  of  June,  1S07,  and  the  3d  day  of  Au- 
gust, 1S07,  at  which  times  the  matter  of 
the  assessment  of  "back  taxes"  on  Hugh 
Sloan's  estate  for  1904,  1905,  and  1906  was 
considered,  as  will  appear  from  findings  set 
out  in  the  statement  of  the  case.  On  Au- 
gust 2,  1907,  notice  was  served  upon  plain- 
tiffs to  the  effect  that  the  board  of  review 
had  found  and  determined  to  assess  for 
omissions  in  1904,  1905,  and  1906,  and 
specifying  the  amount  in  each  year;  and 
that  the  executors  (plaintiffe)  might  be 
heard  respecting  the  same.  The  plaintifls 
appeared  on  August  3,  1907  and  asked  for 
an  adjournment,  which  was  refused. 

Counsel  for  respondents  insista  that  this 
notice  was  not  sufficient,  because  it  did  not 
give  six  days'  notice,  as  required  by  stat- 
ute. This  objection  is  not  tenable,  since  the 
plaintiffs  appeared  generally  before  th? 
board  in  obedence  to  tho  notice.  It  ij 
insisted  by  appellants  that  the  evidence  of- 
fered and  received  before  the  board  of  re- 
view on  the  part  of  defendants  was  ample 
to  show  that  the  property  entered  by  the 
board  waa  omitted  property  during  the 
yeara  in  queation.  But,  regardless  of  this 
evidence,  in  the  absecce  of  any  showing  on 
the  part  of  plaintiffs,  the  prima  facie  cast 
made  by  the  aaseasment  and  tax  rolls  wa' 
i^ulticient.  Laws,  1903.  chap.  417,  S  194Jh 
We  conclude  that  the  property  assess*"! 
and  entered  upon  the  rolls  for  the  year? 
mentioned  must  stand  as  property  of  Sloan, 
ilceeaBed,  omitted  in  said  yeara. 

2.  The  court  below  erroneously  held  aDd 
concluded  that  there  could  he  no  Bas»JV 
ment  of  omitted  property  against  the  ei- 
pcutors  of  a  deceased  person,  on  the  ground 
that  there  is  no  statutory  authority  lor 
such  aascsament,  basing  its  judgment  main- 
Iv  upon  State  ex  rel.  Ashland  Water  Co^  v. 
Wharton,    116   Wis.   462,    91    N-   W.   9/8; 
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AfblaDd  County  v.  Kniglit,  129  Wis.  63, 
108  N.  W.  206;  State  ex  ret.  Voaaeu  v. 
Eberhard,  80  Uinn.  120,  95  N.  W.  1115. 
The  foregoing  Wiaconain  cases  merely  go 
to  the  point  that  Btatutory  suthoritj  is 
necessar;  to  support  k  "back  tax"  aBseaa- 
ment.  This  may  t>a  conceded,  because  we 
tliinlc  our  statutes  are  aufficientl;  broad 
to  warrant  the  asscBsmcnt  of  "batk  taxes" 
against  the  personal  representatives  of  a 
deceased  persun  upon  property  of  deceased 
n-liicli  escaped  taxation,  wlien  the  personal 
representatives  have  personal  property  in 
their  possession  belonging  to  deceased,  sub- 
ject to  taxation. 

Section  1059,  Stat.,  plainly  gives  nuthor- 
ity  to  Teassesa  property  "omitted  from  as- 
sessment  ...  by  mistake  or  iniidvert- 
ence."  But  it  is  argued  tliat  this  autliority 
does  not  apply  to  cases  where  tlu  property 
was  omitted  during  the  lifetime  of  a  de- 
ceased person,  and  Justify  assessment  after 
his  death;  that  the  statute  does  not  au- 
thorize an  assessment  against  an  heir  or 
personal  representative  having  in  his  pos- 
session personal  property  of  a  decedent  that 
escaped  taxation  during  deceased's  lifetime 
through  omission  from  the  tax  roll.  Tlie 
Minnesota  caM,  State  ex  rel.  Yoskph  v. 
Eberhard,  BO  Minn.  120,  B5  N.  W.  1115.  is 
relied  upon  by  respondents  to  support  the 
judgment.  This  case  rests  upon  §  1631, 
Gen.  Stat.  1894  of  IJlinnesota,  which  is 
similar  to  our  statute  (8  lOSn)  ;  and  the 
Minnesota  court  grounds  its  decision  upon 
the  fact  that,  while  the  assessment  is  valid 
as  to  real  estate,  it  is  not  valid  as  to  per- 
sonal property,  because  there  is  no  personal 
obligation  gainst  the  owner,  and  the  tax 
is  not  made  a  lien  on  the  property.  The 
court  further  says  that  there  is  a  wise 
renson  for  the  distinction,  since  it  is  the 
policy  of  the  law  to  permit  the  free  trnnsfer 
and  change  of  personal  property.  In  Stnfe 
ex  rel,  Davis  &  8.  Lumber  Co.  v.  Pora,  107 
Wis.  426,  51  L.R.A.  917,  83  N.  W.  70B, 
holding  that  an  owner  may  be  asae^sed  for 
omitted  personal  property  after  he  has 
ceased  to  be  the  owner,  it  is  said:  "The 
principle  at  the  foundation  of  these  raas- 
sessment  laws  is  that  the  owner  of  property 
is  under  obligation — some  authorities  say 
he  is  indebte<l — to  the  government  to  pay 
a  sum  proportioned  to  the  property  owned 
by  him  on  May  1st  of  each  year." 

In  other  jurisdictions  where  the  statute 
is  no  broader  than  ours,  personal  property 
omitted  before  the  owner's  death  has  been 
held  assessable  after  his  death.  Kevnolds 
V,  Bowen,  138  Ind.  43*,  36  N.  E.  760,  37 
N.  E.  982;  Graham  v.  Russell,  J52  Ind.  ISB, 
52  N,  E.  806;  Com.  v.  Sweipnrt,  116  Ky. 
295.  73  S.  W.  768:  StnrgeH  v.  Cnrter.  114 
U.  8.  511,  29  L.  ed.'240,  5  Sup.  Ct.  Rep. 
40  L.R.A.(N.S.) 


1014.  It  has  also  been  held  that,  even 
though  a  tax  has  not  become  a  lien  at  the 
time  of  death,  yet  the  fact  that  deceased 
had  become  personatty  liaDle  to  pay  it,  when 
it  should  be  levied,  made  it  a  debt  of  de- 
cedent which  could  properly  he  paid  by  his 
iitor  out  of  his  estate.  18  Cyc.  420; 
Re  Franklin,  26  Mias.  107,  66  N.  Y.  Supp. 

addition  to  S  1044,  Stat.,  which  makea 
property  assessable  to  executors  or  admiuis- 
tratora,  chapter  417,  Laws  of  1903,  adding 
"S  1044a,  1044b,  1044c,  and  1044d.  pro- 
idea  that,  when  personal  property  sball 
be  assessed  to  an  executor  or  administrator, 
be  person  so  assessed  shall  be  personally 
iable  for  the  tax,  but  that  he  ahall  have 
rcuu'dy  over  against  the  beneficial  owner 
and  a  lien  on  such  property.  Section  1044b 
makes  the  tax  a  debt  against  the  owner. 
Under  the  foregoing  statutes  and  others 
relating  to  taxation  in  this  sUte,  we  are 
convinced  that  the  board  of  review  had  au- 
thority to  assess  the  omitted  personal  prop- 
erty after  the  death  of  Sloan. 

True,  the  Court  below  found  that  the 
piaintilTa  did  not  have  in  their  possession 
on  May  1,  1907,  any  personal  property 
owned  by  Sloane  in  1904,  1906,  and  1908; 
and  that  there  was  no  evidence  as  to  what 
specific  items  were  omitted  from  assessment 
in  11104,  1906,  and  1908.  But,  as  we  have 
seen,  it  was  -sufficient  that  the  plaintiffs 
had  in  their  poss:>ssion  May  1,  1907,  per- 
sonal property  subject  to  taxation,  even 
though  not  the  identical  property  omitted. 
The  instant  case  is  uoltke  Hayden  v.  Roe, 
00  Wis.  28a,  28  N.  W.  186.  relied  upon  by 
respondents,  since  in  that  case  the  adminia- 
trator  was  appointed  after  May  1st  the 
>'eir  of  the  as.sesement;  and  counsel  sought 
to  hold  the  assessment  valid,  under  the 
rule  that  the  title  of  the  administrator 
related  back  so  as  to  include  property  as 
of  May  1st.  In  the  instsnt  case,  it  Is  not 
'lenied  but  what  the  plaintiffs  were  quali- 
fied and  acting  executors  before  May  1, 
1907.  Counsel  for  respondents  cite  several 
Wisconsin  cases  from  29  to  107  Wisconsin, 
inclusive,  which  they  argue  are  to  the  point 
that,  under  our  statutes,  the  tax  or  liabil- 
ity for  the  tax  cannot  be  a  charge  against 
the  owner.  Itut  it  is  plain  that  these  de- 
cisions are  not  applicable  to  the  present 
situation,  under  the  atatutea  aa  they  have 
existed  since  1003. 

L'ounsel  further  argue  that  the  atatutes 
authorizing  the  assessment  of  omitted  prop- 
erty against  the  representatives  of  a  de- 
ceased person,  as  in  the  instant  case,  are 
unconstitutional  and  void.  This  contention 
is  untenable.  We  conclude  that  the  assess- 
ment  was   valid. 

3.  It  is  next  claimed  by  reapondeuts  1^^ 
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even  if  valid,  it  waa  neceM&ry  to  Gle  ^lie 
claim  agaiDBt  tlie  estate  before  tbe  expirk- 
tioQ  of  the  time  limited  for  Sling  claimB. 
Under  the  atatutes  heretofore  referred  to, 
unple  puwer  ig  given  to  ftsieaa  againat  tlie 
executors,  and  they  are  bound  to  pay  the 
taiea,  and  reintburae  themHelvea  out  of  tbe 
estate  in  their  hands.  No  reason  appeare 
why  a  different  rule  ahould  apply  in  regard 
to  omitted  property  and  other  property  be- 
longing to  the  eatate;  and  in  each  case, 
under  our  statutes,  the  assessment  is 
against  Uib  executors.  As  we  have  Been, 
the  t^  is  a  debt  against  the  owner;  the 
person  assessed  is  liable  for  the  tax,  but 
lias  a  remedy  against  the  beneficial  owner 
and  a  lien  on  the  property,  and  can  reim- 
burse himself  out  of  tbe  property  in  his 
posseasion.  Chapter  417,  Laws  of  IB03, 
and  g  1061,  Stat. 

Uraham  t.  Rusaell,  ISZ  Igd.  136,  193, 
194,  52  N.  E.  806,  808,  is  against  respond- 
ents on  this  contention.  Tlie  court  said: 
"Xbe  contention  of  appellant's  counsel  that 
tbe  petition  ought  to  have  alleged  that  the 
taxes  in  dispute  bad  been  filed  aa  a  claim 
againat  Graham's  estate  prior  to  its  final 
settlement  is  witbout  merit.  The  facts 
disclose  that  the  decedent  bad,  for  many 
years  prior  to  his  death,  failed  to  list  and 
return  for  taxation  a  large  amount  of  hia 
property;  and  at  his  death  it  ia  charged 
ne  was  liable  for  the  payment  of  taxea,  on 
account  of  hia  said  default,  tn  the  sum  of 
$3,000  and  orer,  which  bad  accrued  and 
wer«  due  for  state,  county,  and  township 
purposes.  Taxes  are  not  such  claims  which 
the  law  of  this  state  either  requires  or 
intends  shall  be  filed  for  payment  against 
a  decedent's  estate.  It  is  true  that  taxes, 
in  tbe  order  prescribed  by  the  statute  for 
the  payment  of  liabilities  of  a  decedent's 
estate,  come  within  the  fourth  provision 
of  such  order  of  payment.  .  .  .  The  duty, 
however,  rests  upon  tbe  administrator  or 
executor  to  pay  the  taiea  due  against  the 
estate,  without  their  being  filed  or  presentijd 
for  payment." 

4.  It  is  further  contended  by  respondents 
that  the  assessment  was  not  property  made 
against  the  plaintiffs  as  executors  of  thi 
estate  of  the  deceased.  A  great  many  cases 
are  cited  from  this  court;  but  they  are 
cases  decided  when  the  statutes  on  the  sub 
ject  were  quite  different  from  the  present 
statutes.  True  the  entry  against  the  cj 
ton  on  the  tax  roll  was  not  in  as  ; 
form  as  might  be;  but,  under  out  present 
statutes,  we  think  it  suflicient  aa  an  assess- 
ment  against  the  plaiatifTa  as  execut'irs. 
It  is  quite  apparent  from  the  whole  record 
that  the  board  intended  to  make  tbe  assess- 
40  L.R.A.(N.S.) 


utent  against  the  executors.  Section  1014a, 
Stat.,  provides  that  failure  to  enter  such 
aaaesament  separately,  or  to  indicate  repre- 
sentative capacity  or  other  relationship  of 
tbe  person  aasessed,  shall  not  affect  tbe 
validity  of  the  asaeasment.  We  think  the 
assessment  was  valid  against  the  plaintiffs 
as  executors  of  Hugh  Sloan,  deceased. 

G.  Several  questions  of  practice  respect- 
ing tbe  sufficiency  of  the  complaint  in  equi- 
ty, and  whether  the  plaintiffs  had  an 
adequate  remedy  at  law,  and  whether  sueo 
objections  were  waived  by  failure  to  demur 
or  answer,  are  argued  in  tlie  briefs  of  coun- 
sel. But,  aince  we  hold  that  no  case  was 
made,  either  at  law  or  in  eqnity,  it  ia  un- 
necessary  to  consider  or  decide  inch  ques- 

6.  The  defendants  act  up  a  counterclaim, 
asking  judgment  dismissing  the  complaint, 
and  that  they  have  judgioent  against  the 
plaintiffs  for  the  sum  of  $1,204.88,  being 
the  amount  claimed  due  for  taxes,  and  for 
general  relief,  together  with  costs.  On  the 
trial,  defendants  asked  permission  to  with- 
draw the  counterclaim,  which  was  denied, 
and    the    counterclaim    was    permitted    te 

Chapter  417,  laws  of  1903,  befora  re- 
ferred to,  makes  the  tax  collectable  from 
the  executors  personally,  aud  also  makes  it 
a  debt  of  the  decedent.  It  being  estab- 
lished that  the  taxes  assessed  against  tbe 
plaintiffs  are  valid,  judgment  should  have 
been  entered  in  favor  of  the  defendants  for 
the  amount  of  tbe  debt.  It  is  true  that  the 
counterclaim  asks  judgment  against  the 
plaintiffs,  apparently  a  personal  judgment, 
llut  this  ia  immaterial  under  our  system 
of  pleading  and  practice.  A  judgment  de 
bonis  leitatorU  is  a  proper  judgment  in 
all  cases  where  the  executor  is  a  party  and 
tte  estate  of  decedent  is  liable  for  the  debt. 
18  Cyc.  1043  et  seq.;  Woodward  v.  Howard, 
13  Wis.  657;  hei  v.  Heller,  63  Wis.  415, 
10  N.  W.  620;  Ladd  v.  Anderson,  68  Wis. 
581,  17  N.  W.  320;  Borcbert  v.  Borcbert, 
141  Wis.  142,  123  N.  W.  828.  So,  in  the 
present  case  Judgment  may  be  entered 
against  the  plaintiffs,  as  executors,  with 
direction  that  the  same  may  be  paid  out 
of  the  property  of  tbe  estate  in  the  hands 
of  the  plaintiffs,  since  it  appears  from  the 
record  that  there  is  ample  property  in  the 
hands  of  the  plaintifTs,  as  executors,  to 
satisfy  the  claim. 

'Ihe  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  diree- 
,  tions  to  enter  judgment  in  favor  of  tbe  de- 
'  fendants  upon  the  counterclaim  aa  indicated 
.  in  this   opinion. 
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TOWN  OF  DECATUK. 
(137  Ok.  637,  73  S.  E.  830.) 


Tax   —    Bewer    aBsessment   —   railroad 
property. 

1.  A  railroad  company  ownB  a  atrip  of 
land  in  a  municipality,  118  feet  vide, 
through  the  center  of  which  runs  its  main 
line  of  railroad.  The  land  is  located  be- 
tween two  streets  of  the  town,  along  which 
the  town,  under  It^islative  authority,  laid, 
Tespectiyely,  4,466  and  938  feet  of  ianitary 
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sewer  pipe.  The  land  ia  held  for  present 
use  to  support  the  roadbed  and  to  provide 
for  an  increase  of  tracks,  which  the  fu- 
ture needs  of  the  railroad  probably  may  re- 
quire. Under  such  circumstances  the  land 
abutting  on  the  sewers,  of  such  depth  as 
wilt  not  interfere  with  the  present  roadbed, 
ia  liable  for  the  cost  of  assessnient  of  the 
local  improvement,  and  such  asaesement  is 
not  illegal  because  the  abutting  property 
in  its  present  condition,  and  as  devoted  to 
its  present  use,  may  not  be  specifically  bene* 
tited  by  the  improvemeot. 
Bame    —    mnnlclpal    determination    — 

conclnslTen  eaa . 

2.  Under  its  amended  charter  (Acta  1903. 
p.  504)  the  town  of  Decatur  was  authorized 
to  construct  a  system  of  sewer«f[e,  and  to 
assess  against  abuttinj;  property  on  each 
side  of  a  street  improved  SO  cents  per  lineal 


Xote,  —  LlabiUty    of   railroad    right   of 
UMftf  to  aeaeagm«nt  for  (ocat  improve- 

This  note  supplements  that  in  12  I/.B.A. 
(N.S.)    112. 

The  question  whether  a  local  assessment 
may  be  enforced  against  property  owned 
by  a  railroad  company,  but  not  used  in  the 
operation  of  the  road,  except,  perhaps,  in- 
cidentally, by  rentinK  it  to  others,  is  not 
within  the  scope  of  this  note. 

Generally  as  to  tiabitity  of  the  right  of 
way  and  trackage  of  a  street  railway  com- 
pany or  other  railroad  occupying  the  street, 
to  assessment  for  street  improvements,  see 
the  note  in  15  L.R.A,(N.8.)   487. 

As  to  liability  of  street  railway  for  pav- 
ing assessment,  see  the  noU  in  4S  L.S.A. 
1»3. 

As  to  the  liability  to  local  assesamenta  for 
benefits  of  property  exempt  from  general 
taxation,  see  the  notes  in  35  L.R.A.  33:  18 
L.R.A.(N.S.J  451;  and  32  L.R.A.(N.S.)  303. 

Generally. 

The  right  of  way  of  a  railroad  company 
is  liable  for  aBsesaments  for  street  improve- 
ments the  same  as  any  other  property  in 
the  improvement  district.  Gilspnite  Constr. 
Co.  v.  St.  Louis,  I.  M.  A  S.  E.  Co.  —  Mo.—, 
144  S.  W.  1086,  citing  Heman  Constr.  Co. 
V.  Wabash  R.  Co.  206  Mo.  172,  12  L.R.A. 
(N.S.)  112,  121  Am.  St.  Rep.  849,  104  S. 
W.  67,  12  Ann.  Gas.  630. 

And  it  WHS  said  in  HolTman  v.  Zollman, 
—  Ind.  App.  — ,  07  N.  E.  1015,  that  the 
easement  of  a  right  of  wny  over  a  lot  may, 
if  benelited,  be  asseBeed  for  the  improve- 
ment of  the  street. 

Other  cases  seem  to  assume  that  there 
ia  nothing  about  a  railroad  right  of  way 
which  prevents  its  assessment,  provided  it  is 
benefited,  such  cases  being  mainly  concerned 
with  whether  there  are  sufficient  benefits. 

Thus,  the  view  ia  taken  in  New  Jersey 
that  a  railroad  right  of  way  is  to  be  re- 
garded for  the  purpose  of  local  asseasments 
as  permanently  devoted  to  public  use,  and 
that  therefore  the  proper  haais  for  the  as- 
sessment is  the  benefit  to  the  propcrtv,  and 
40  L.R.A.(N.S.) 


not  the  enhancement  of  its  market  value; 
and  if  no  benefit  is  proved,  there  can  be  no 
aaseaament  {New  York  Bay  B,  Co.  t.  New- 
ark, 77  N.  J.  L.  270,  72  Atl.  45S) ;  and  that 
this  rule  applies  not  merely  to  land  on 
which  the  tracks  are  laid,  but  also  to  con- 
tiguous land,  which,  though  not  at  present 
used  for  railroad  purposes,  was  acquired  for 
that  purpose,  and  is  not  being  used  for  any 
other  purpose  (New  York  Bay  R.  Co.  r. 
Newark,  —  N.  J.  L.  — ,  83  Atl.  962,  revert- 
ing, 80  N.  J.  L.  148,  76  Atl.  327). 

Where  railroad  property  is  by  statute 
declared  to  be  held  for  a  public  use,  neither 
those  portiona  of  a  100-foot  right  of  way 
located  beside  the  tracks,  whose  aggregate 
width  is  70  feet,  nor  the  30  feet  upon  which 
the  tracks  are  laid,  are  liable  for  assess- 
ments for  street  extension,  if  they  are  not 
thereby  benelited.  Re  City  of  New  York, 
127  App:  Div.  672,  111  N.  Y.  Supp.  918. 
This  case  was  cited  in  a  later  decision  hold- 
iae;  that  the  right  of  way  of  a  railroad  com- 
pany, being  devoted  to  a  public  use.  is  not. 
if  not  actually  benefited,  subject  to  an  as- 
sessment for  street  improvement;  and  the 
possibility  that  the  paving  of  a  street  which 
the  railroad  crosses  at  an  elevation  will  re- 
sult from  the  increase  in  business  and  popu- 
lation to  the  village  resulting  from  the  im- 
provement is  too  remote  to  be  considered 
upon  the  question  of  benefit.  New  York,  N. 
H.  &  H.  R.  Co.  V.  Port  Chester,  149  App. 
Div.  863,  134  N.  Y.  Supp.  883. 

And  in  River  Forest  v.  Chicago  ft  N.  W. 
R.  Co.  197  111.  344,  64  N.  K  364,  it  was  ap- 
parently assumed  that  there  was  nothing 
about  a  railroad  right  of  way  which  pre- 
vented its  being  assessed  for  the  improve- 
ment of  streets  upon  which  it  abutted,  pro- 
vided the  right  of  way  was  benefited  by  the 
improvement;  but  the  court  denied  the  pro- 
priety of  assessing  the  right  of  way.  upon 
the  ground  that  in  determining  whether 
the  right  of  way  was  benefited,  it  was  im- 
proper to  take  into  consideration  the  pos- 
sible or  imaginary  uses,  as  depot  grounds 
or  otherwise,  of  a  part  of  the  right  of  way. 
the  court  saying  that  the  present,  and  not 
the  probable  future,  use  of  tbe  land,  wai 
the  test.  I 


GEORQU  SUPREME  COURT, 


foot.  The  legislative  determination  of  the 
cost  of  the  local  public  improvement  and  | 
ite  kpportioDinent  to  the  sfautting  land  is 
conduBive  u  to  these  matters. 
Same  ^  entorcement  —  extent  of  llabll-  | 
Ity. 


But  it  Is  held  in  Seattle  v.  Seattle  t  M. 
R.  Co.  60  Wash.  iSZ,  SO  Pac.  95S,  that  an 
assessment  upon  e.  railioed  right  of  way  for 
street  improvements  is  supported  bj  a  find- 
ing that  the  property  will  be  actually  bene- 
fited to  the  amount  of  the  assessment  if 
and  when  it  is  devoted  to  any  other  use 
than  the  present,  notwithstanding  it  is  also 
fonnd  that  the  premises  are  permanently 
adapted  to  railroad  uses,  and  that  they  will 
not  l»e  actually  benefited  bv  the  improve 
ment  as  long  as  they 


9  (Jevoted   to  that 

A  railroad  right  of  way  used  solely  tor 
tracks  cannot  Im  benefited  by  ttie  opening 
and  paving  of  a  street  across  it,  so  as  to 
subject   it   to  an   assessment   tor   such   im- 

Srovements.     Detroit,  G.  H.  &  M.  R.  Co.  v. 
rand  Rapids,  106  Mich,  13.  29  L.R.A.  793, 
58  Am.  St.  Rep.  400,  83  N.  W.  1007, 

So  it  is  bcld  in  Lehigb  Valley  R.Co.  v. 
Jersey  City,  81  N.  J.  L.  200,  BO  At!.  228, 
that  the  rigbt  of  way  of  a  railroad  crossing 
a  marsh  upon  trestles  was  not  beneHted  by 
the  drainage  of  the  marsh,  so  as  to  render 
it  liable  for  aeseSBments  for  the  construct- 
ion of  th«  drainage  aewer. 


Constr.  Co.  v,  St.  Louis,  I.  M.  A  8.  R.  Co.  — 

Mo.  — ,  144  S.  W.  1088.  citing  Heraan  Constr. 
Co.  V.  Wabash  R.  Co.  208  Mo.  172,  12  L.R.A. 
(N.S.)  312,  121  Am.  St.  Rep.  64B,  104  S.  W. 
87,  12  Ann.  Cas.  630. 

A  freight  depot  nnd  spur  tracks  of  a  rail- 
road company,  although  part  of  its  entire 
aystera,  are  subject  to  special  assessment 
for  local  improvement,  under  a  statute  pro- 
viding that  the  property  of  railroad  com- 
panies shall  be  in  all  respects  subject  to 
all  special  assessments  for  local  improve- 
ments in  the  same  manner  and  to  the  same 
extent  as  the  property  of  individuals.  Chi- 
CHgo,  M.  4  St.  P.  R.  Co.  V.  Jancaville,  137 
Wis.  7,  28  L.H.A.(N.S.)  1124,  118  N.  W. 
182.  followed  in  Chicago.  M.  i  St.  P.  R.  Co. 
T.  Milwaukee,  148  Wis.  30,  133  N.  W.  1120, 
which  added  that  the  statute  referred  to 
is  in  accord  with  the  result  in  many  well- 
considered  cases,  and  is  in  harmony  with 
the  rule  approved  by  the  Supreme  Co\irt  of 
the  United  States  that,  on  the  question  of 
benefits  or  no  benefits,  the  land  shall  be  con- 
sidered simply  in  its  gcnersJ  relation,  and 
apart  from  its  particular  use.  Citing;  Louis- 
ville &  N.  R.  Co.  V.  Barber  Asphalt  Paving 
Co.  197  U.  8.  430,  40  L.  ed.  SIB,  25  Sup. 
40  L.K.A.{ti.S.) 


company  is  not  subject  to  levy  and  sale 
to  satisfy  a  lien  for  assessinenta  for  local 
improvements.  It  follows  that  a  lot  of 
land  bisected  by  the  main  track  of  a  rail- 
road ia  not  liable  in  aolido  for  improve- 
ments on  two  streets  which  bound  the  lot 
of  laud,  and  between  which  the  main  track 
is  located,  and  therefore  a  portion   of  the 

Ct.  Rep.  468,  which  is  set  ont  in  the  note  in 

32  L.R.A.(N.8.)   112. 

And  the  depressed  portion  of  a  railroad 
right  of  way  which  passes  under  a  street 
may  be  charged  with  the  cost  of  bnilding 
sidewalks  aroimd  such  right  of  way  at  or 
upon  the  retaining  walla,  under  a  city  char- 
ter making  it  the  duty  of  the  owner  or  oc- 
cupant of  any  premises  to  lay  sidewalks  in 
front  of  such  premises,  or,  upon  bis  failure 
to  do  to,  authorizing  the  city  to  lay  them 
and  charge  the  eipense  to  such  owner.  Sew 
York.  C.  &  H.  R.  R.  Co.  v.  Buffalo,  136  N. 
Y.  Supp.  106. 

But  it  is  held  that  the  roadbed  of  a  rail- 
road company  is  not  real  estate  within  the 
meaning  of  a  statute  imposing  liability  for 
local  assessments.  Philadelphia  v.  Phila- 
delphia &  H.  R.  Co.  S8  Pa.  Super.  Ct-  529- 
followed  in  Philadelphia  Use  of  Vulcanite 
Paving  Co.  v.  Fairbill  R.  Co.  41  Pa.  Super. 
Ct.  24.5. 

And  so  much  of  a  way  paved  and  used  by 
a  city  for  public  traffic  as  enroacbea  upon 
the  rigbt  of  way  of  a  railroad  company 
I  does  not  come  within  the  meaning  of  the 
word  "street"  in  a  statute  authorizing  the 
levying  of  assessments  for  paving,  so  a«  to 
entitle  the  city  to  assess  that  portion  of 
the  way  which  enroaches  upon  the  property 
of  the  railwav  company.  Atcbinsoii,  T.  i. 
S.  F.  R.  Co.  T.  Cherryvale,  —  Kan.  — ,  123 
Pac  874. 

Enrorcement  by  sale. 

It  is  held  that  a  railroad  bed  cannot  l>e 
sold  for  street  assessments.  Detroir.  G.  H. 
&  M.  R.  Co.  v.  Grand  Rapids,  106  Mich.  33. 
28  L.R.A.  7B3,  5S  Am.  St.  Rep.  466,  63  N. 
W.  1007. 

In  Louisville,  N.  A.  t  C.  R.  Co.  v.  State. 
8  Ind.  App.  377,  36  N.  E.  916.  the  court 
recogniied  the  rule  that  a  railroad  right 
of  way  cannot  be  sold  for  the  payment  of 
local  assessments,  but  held  tliat  a  personal 
judgment  was  properly  rendered  aijainst  it 
for  the  amount  of  the  assessment.  And 
the  same  is  true  of  Lake  Erie  &  W.  R.  Co.  v. 
Bowker,  0  Ind.  App.  428,  36  N.  E.  864. 

But  it  was  held  in  Illinois  that  the  por- 
tion of  the  track  or  right  of  way  of  a  rail- 
road company  which  lies  within  a  drainage 
district  may  be  sold  for  the  payment  of 
a  drainage  assessment  thereon.  Wabash 
Eastern  R.  Co.  v.  East  Lake  Fork  Special 
Drainage  Dist.  134  III.  384,  10  L.R.A.  US, 
26  N.  E.  781. 

As  to  the  personal  liability  of  property 
owners  to  pay  assessment  for  local  im- 
provements, see  the  notes  in  18  L.R.A. 
(N.8.)   1259,  20  L.R.A.{N.8.)   770. 
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land  on  one  tide  of  tlie  railroad  traclc  can- 
not be  levied  on  to  aatiafy  asseasmenta  made 
against  the  entire  'atrip  of  land  through 
which  the  railway  runs,  on  account  of  sew- 
era  constructed  in  atreeta  Ijing  on  each 
aide  of  the  track. 

(Februarr  14,  1012.) 

CROSS  WRITS  of  error  to  the  Superior 
Court  for  De  Kalh  Countj  to  review  a 
judgment  auataining  a  demurrer  to  part  of 
tlie  affidavit  of  illegalit;  to  stay  execution 
iaaued  to  collect  a  apeeial  aaaesBment  for  a 
(ewer  in  front  of  or  through  the  property 
of  the  defendant;  defendant  aligning  error 
to  the  judgment  excepted  to  pendente  lile 
and  the  final  judgment  reaulting  from  sus- 
taining the  demurrer;  and  plaintiff  saeign- 
ing  error  to  the  judgment  reducing  the 
amount  of  the  fl.  fa.  Reversed  on  both 
aasignmenta. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Joseph  B.  CDmmtng,  Brynn 
Camming,  and  Jobn  8.  Candler,  for  de- 
fendant: 

There  muat  be  resulting  benefits  to  auth- 
orize  special   BSBeBsmenta  for   Be  we  re. 

Atlanta  t.  Gabbett,  G3  Ga.  265,  20  S.  F.. 
308;  Atlanta  v.  Hamlein,  96  Ga.  382,  23 
8.  E.  40a,  ]01  Ga.  697,  29  S.  E.  14;  Speer 
V.  Athena,  85  Ga.  49,  S  L.R.A.  402,  11  S. 
E.  802;  Chicago,  M.  i.  SI.  P.  R.  Co.  t. 
Milwaukee,  89  Wis.  SOS,  28  L.R.A.  24S,  62 
N.  W.  417;  Detroit,  G.  H.  k  M.  R.  Co. 
T.  Grand  Rapids,  106  Mich.  13,  28  L.R.A. 
793,  SB  Am.  St  Rep.  46B,  63  N.  W.  lOOT; 
SUte,  New  Jersey  R.  k  Transp.  Co.,  Pros- 
ecutor, V.  Elizabeth,  37  N.  J.  L.  330;  Re 
Public  Park  Comrs.  47  Hun,  302 ;  Blooming- 
ton  V.  Chicago  &  A.  R.  Co.  134  111.  461,  2& 
N.  E.  366;  State,  New  Jersey  R.  k  Transp. 
Co.,  Prosecutor,  t.  Newark,  27  N.  J.  L. 
185;  Mt.  Pleasant  t.  Baltimore  k  0.  R. 
Co.  138  Pa.  385,  11  L.R.A.  620,  20  Atl. 
1062;  Illinois  C.  R.  Co.  V.  Chicago,  1*1  111. 
606,  80  N.  E.  1038;  New  York  k  N.  H.  R. 
Co.  T.  New  Haven,  42  Conn.  279,  19  Am, 
Rep.  634;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Milwaukee,  SO  Wis.  SOS,  28  L.R.A.  240,  02 
N.  W.  417;  River  Foreat  v.  Chicago  k  N, 
W.  R.  Co.  107  111.  348,  64  N.  E.  364;  Chi- 
cago, E.  I.  4  P.  H.  Co.  y.  Ottumwa,  112 
Iowa,  312,  51  L.R.A.  760,  83  N.  W.  1074; 
Detroit,  G.  H.  k  M.  R.  Co.  v.  Grand  Rapids, 
106  Mich.  13,  28  L.R.A.  703,  68  Am.  St. 
Hep.  468,  63  N.  W.  1007;  Seattle  v.  Spattle 
Electric  Co.  48  Wash.  699,  16  L.R.A'.(N.S.} 
486,  04  Pac.  194;  25  Am.  &  Eng.  Enc.  Law, 
1185. 

Meaara.  I,es11e  J.  Steele  and  Hayson  & 
Johnson,  for  plaintilT: 

The  amount  of  benefit  which  an  improve- 
ment will  confer  upon  a  particular  lot  in 
a  matter  of  forecast  and  estimate.  In  its 
40  L.R.A.(N.S.) 


general  aspect,  at  least,  it  le  peculiarly  a 
thing  to  be  decided  by  those  who  make  the 

Louiaville  k  N.  R.  Co.  t.  Barber  Asphalt 
Paving  Co.  197  U.  S.  430,  40  L.  ed.  819,  2S 
Sup,  Ct.  Rep.  468;  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
021;  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  46  L.  ed.  879,  21  Sup.  Ct. 
Rep.  625;  Speer  v.  Athens,  85  Ga.  40,  9 
L.R.A.  402,  11  S.  E.  802;  lincon  t.  Savan- 
nah, S8  Ga.  301,  12  S.  E.  680;  Illinois  C.  R. 
Co.  V.  Decatur,  147  U.  S.  191,  37  L.  ed.  133, 
13  Sup.  Ct.  Rep.  203. 

A  railroad  situated  in  the  stveet,  and  run- 
ning along  the  length  tiiereof,  is  contiguous 
to  such  street,  and  subject  to  special  as- 
sessments in  the  same  manner  as  property 
of  private   owners   abutting  on   a   street. 

Chicago,  R.  I.  k  P.  R.  Co.  v.  Moline,  158 
III.  64,  41  N.  E.  877;  Freeport  Street  R. 
Co.  T.  Freeport,  161  III.  451,  38  N.  E.  187; 
Kuehner  t.  Freeport,  143  111.  B2,  17  L.R.A, 
774,  32  N.  E.  372;  Jacksonville  R.  Co.  ». 
Jacksonville,   lU   111.   662,   2   N.   E.  478. 

The  act  of  the  general  assembly,  provid- 
ing for  this  and  other  sewers,  not  only 
adopted  the  front-foot  rule,  but  also  fixed 
the  amount  of  assessment  to  be  charged 
on  each  abutting  lot;  to  wit,  60  cents  per 
front  foot;  and  the  l^ality  both  of  the 
apportionment   and   the  amount   is   conclu- 

Cooley,  Taxn.  3d  ed.  1206;  Beach,  Pub. 
Corp.  S  1176;  Abbott,  Mun.  Corp.  g  388; 
Dill.  Mun.  Corp.  g  753;  Caraon  v.  Brock- 
ton Sewerage  Comrs.  182  U.  S.  39S,  46  L. 
ed.  1161,  21  Sup.  Ct.  Rep.  860;  Wight  t. 
Davidson,  181  U.  8.  378,  46  L.  ed.  904,  21 
Sup.  Ct  Hep.  616;  French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  324,  46  L.  ed.  879, 
21  Sup.  Ct  Rep.  625;  Parsons  v.  District 
of  Columbia,  170  U.  S.  46,  42  L.  ed.  943, 
18  Sup.  Ct  Rep.  521 ;  Leominster  t.  Conant, 

139  Mass.  384,  2  N.  E.  690;  Ilvde  Park  v. 
Spencer,  118  III.  440,  8  N.  E.  846;  Walston 
V.  Kevin,  128  U.  S.  578,  32  L.  ed.  644,  0 
Sup.  Ct  Rep.  192;  Spencer  t.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct 
Rep.  921,  100  N.  Y.  587,  3  N.  E.  682;  Mat- 
tingly  T.  District  of  Columbia,  97  U.  S.  687, 
24  L.  ed.  1008;  Harton  v.  Avondale,  147 
Ala.  485,  41  So.  934;  Montomery  V.  Moore, 

140  Ala.  649,  37  Bo.  291;  Ritter  v.  Drain- 
age Dist  No.  1,  78  Ark.  680,  94  .^.  W.  711; 
Denver  t.  Campbell,  33  Colo.  170,  80  Pac. 
142;  Denver  t.  Londoner,  33  Colo.  104,  SO 
Pac.  117;  Denver  y.  Kennedy,  33  Colo.  80, 
80  Pac.  122,  467;  Denver  v.  Dumars,  33 
Colo.  94.  80  Pac.  114;  English  v.  Wilming- 
ton, 2  Marv.  (Del.)  87,  37  Atl,  1B8:  Morrell 
v.  Union  Drainage  Dist  No.  1,118  111,  145, 
8  N.  E.  676;  Palmer  v.  Stumph.  29  Ind. 
320;   Monroe   County  t.   Barrel],  147   lad. 


63d 


GEORGIA  SUPREME  COURT. 


505,  48  N.  E.  124;  P.irker  t.  Cliallisi.  0| 
K»n.  161;  Hatfield  v.  Glewon,  111  Ky.  SOB,  . 
03  S.  W.  904;  Baltimore  v.  Johns  Hopkins 
HoBpiUI,  60  Md.  1;  Slielej  v.  Detroit,  45 
Mich,  432,  8  N.  W.  52;  State  v.  District 
Ct.  47  Mian.  400,  50  N.  W.  478;  State  ei 
rel.  Merrick  y.  District  Ct.  33  Minn.  246, 
22  N.  W-  026,  832;  Vaaser  v.  George,  47 
MiBS.  713;  McMillan  v.  ButU,  30  Mont. 
228,  70  Pac.  203;  Eyptian  Levee  Co.  v. 
Hardin,  27  Mo,  4B5,  72  Am.  Dec.  270; 
Northern  Indiana  R.  Co.  t.  Connelly,  10 
Ohio  Bt  165;  King  v.  Portland,  2  Or.  148; 
Com.  USB  o(  Pittsburgh  v.  Woods,  44  Pk. 
116;  Cleveland  t.  Tripp,  13  R.  I.  50;  Nor- 
folk City  V.  Ellie,  20  Gratt.  2SS:  Allen  v. 
Drew,  44  Vt  174;  Liglitncr  v.  Peoria,  150 
HI.  87,  37  N.  E.  69;  Davis  v.  I.itciifield, 
145  111,  313,  21  L.R.A.  603,  33  N.  E.  888. 

Evani,  P.  J.,  delivered  the  opinion  of  the 

By  an  act  approved  July  30,  1903  (Acta 
1603,  p.  504),  the  charter  of  the  town  of 
Decatur  was  so  amended  as  to  authorise 
the  construction  of  a  system  of  sewerage 
for  that  town.  The  caption  aud  l»t  section 
of  the  act  are  as  follows: 

An    Act    to    Amend    the    Charter    of    the 
Town   of   Decatur,   in   the  County  of  De 

Kalb,  So  as  to  Authorize  the  Mnyor  and 
Council  of  Said  Town  to  Construct  a 
System  of  Sewerage  for  Said  Town,  and 
to  Assess  the  Cost  of  Constructing  Said 
Sewerage  Ss'stem  against  the  Abutting 
Property,  or  the  Property  through  Which 
Said  Sewer  May  He  Constructed,  and 
against  the  Owners  Thereof,  and  for  Other 

Section  I.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  (ieorgia,  and  it  is 
hereby  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  pnasage  of  this 
act  the  mayor  and  council  of  the  town  of 
Decatur,  in  the  county  of  De  Kalb,  shall 
hai-o  full  power  and  authority  to  lay  down 
and  construct  sewprs  in  said  town,  nnd  to 
assess  the  sum  of  50  cents  per  linenl  foot 
upon  the  property  and  estates  resppctively 
almttinn  on  said  sewer  on  each  fide  of 
the  street  along  which  said  sewer  is  laid 
or  constructed;  and  in  consideration  of 
the  payment  of  said  assessment,  the 
owners  of  said  estates  shall  have  the 
right  to  connect  their  drains  from  said 
abutting  property  for  the  diacharge  of 
sewerage  into  said  sewer;  and  in  case 
any  such  sewer  is  laid  down  or  con- 
structed through  or  on  any  private  proper- 
ty, along  the  course  of  any  natural  drain 
or  otherwise,  a  like  sum  of  60  cents  shall 
be  assessed  upon  such  property  abutting 
on  each  side  of  said  sewer  for  every  lineal 
40  L.R.A.(N.S,) 


foot,  making  in  all  91  for  evpry  liue*l  foot, 
to  be  assessed  upon  such  property  through 
I  sewers  ar«  constructed  as  aioreaaid: 
ided,  that  when  the  aame  party  owns 
the  land  on  both  sides  of  a  aewer  mniiing 
his  land,  he  shall  be  asseaaed  only 
side  thereof;  and  in  consideration 
□f  the  payment  of  said  assesament,  the 
of  real  estate,  respectively,  on  each 
side  of  said  sewer,  through  or  OTer  which 
such  sewer  may  be  constructed,  shall  have 
the  right  to  connect  their  drains  from  said 
abutting  property  for  the  discharge  of 
sewerage  into  said  sewer.  The  extent  and 
character,  mat/rial  used,  and  expenae  of 
sewers  constructed,  as  well  as  the  time  and 
manner  of  constructing  the  same,  shall  be 
in  the  discretion  of  the  mayor  and  council 
of  said  town,  to  be  prescribed  from  time 
to  time  by  ordinance.  The  remaining'  cost 
of  all  sewers  not  thus  assessed  shall  be  paid 
by  said  mayor  and  council  from  the  treasury 
of  said  town. 

The  Georgia  Railroad  k  Banking  Com- 
pany owns  a  lot  of  land  in  the  town,  lying 
between  College  street  and  Railroad  avenue, 
116  feet  in  width,  along  the  center  of  which 
is  constructed  its  main  line  of  railroad 
track.  The  town  constructed  a  line  of  sew- 
erage pipes  in  front  of  this  property  on 
College  street,  4,450  feet,  and  a  line  of  sew- 
erage pipes,  B3S  feet  on  Railroad  avenue. 
For  the  construction  of  this  sewer  the  rail- 
road's property  was  assessed  40  cents  for 
each  lineal  foot  the  sewer  pipe  was  laid. 
An  execution  was  issued  against  the  prop- 
erty in  solufo  for  the  aggregate  sum.  This 
execution  was  levied  upon  a  rectangular 
strip  of  the  land  30  by  912  feet,  lying  on 
one  side  of  the  railroad  track.  The  railroad 
company  interposed  its  affidavit  of  illegal- 
ity; and  on  demurrer  all  grounds  of  the 
aCfidavit,  except  such  as  set  up  that  the  cost 
of  the  work  as  constructed  was  leas  than 
the  amount  assessed,  were  stricken.  The 
case  wns  tried  by  t)ie  judge  without 
the  intervention  of  a  jury.  He  adjudged 
the  railroad  company  subject  to  one  half 
of  the  amount  assessed  against  its  prop- 
prtv.  The  company  and  the  town  sued  out 
hills  of  exceptions.' 

Thmigh  assessments  for  local  improve- 
ments are  not  ta.\eB,  within  the  meaning 
nf  the  requirement  of  the  Constitution  that 
taxes  niust  lie  ad  valorem  and  uniform,  nev- 
prtlieless  SHHessmcnts  for  local  improve- 
ments, such  as  street  paving  and  sewerafte, 
are  an  exercise  of  the  taxing  power.  While 
assessments  for  sewerage  are  primsrilr 
referable  to  the  taxing  power,  they  also 
have  in  many  instances  the  aspects  of  the 
police  rejfulationa.  It  is  competent  for 
the  legislature  to  authorize  the  conatruc- 
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tion  of  a,  sewerage  Hysteni  in  a  municipal- 
ity and  to  determine  how  the  cost  aliall  be 
borne  aa  between  the  public  and  the  prop- 
erty to  be  benefited.  The  legislature  may 
Ax  Borne  deSnite  standard  of  apportion- 
ment of  eoflta  to  be  applied  to  the  property 
abutting  the  improvement  by  a  measurement 
of  length,  quantity,  or  value.  "Benefit  to 
the  owner  of  the  real  estate  asaeBsed,  bo 
far  as  necesMry  to  be  paBsed  upon,  as  well 
aa  the  necessity  or  reasonableness  of  the 
improvement,  being  for  the  determination 
of  the  legislature,  ia  concluded  by  the  act 
authorizing  the  aSBesament,  and  will  not 
be  inquired  into  by  the  courts  unlesB  in 
extraordinary  cases,  presenting  a  mnnifpst 
abuse  of  legislative  authority."  Speer  v. 
Athena,  85  Oa.  49,  9  L.R.A-  403,  i:  8.  E- 
802;  Bacon  v.  Bavannah,  86  Ga,  301,  12 
S.  B.  680,  The  foregoing  principles  were 
elaborately  considered  in  the  cited  cnses, 
and  we  need  only  apply  them  to  the  ques- 
tions presented  by  the  affidavit  of  illegality. 
1,  The  first  of  these  raises  the  point 
that  a  local  assessment  for  a  sanitary  sew- 
er cannot  be  levied  against  a  railroad  right 
of  way.  The  argument  is  advanced  in  sup- 
port of  this  contention  that  a  sanitary  sew- 
er alongside  a  right  of  way  of  k  railroad, 
from  the  nature  of  things  cannot  be  of  ben- 
eflt  to  the  railroad,  and  comes  within  the 
exception  to  the  rule  referred  to  in  t)ic 
Speer  Case,  and  applied  in  the  case  of  At- 
lanU  V.  Eamlein,  SS  Ga.  381,  23  S.  E.  408, 
and  101  Ga.  697,  29  S.  E,  14.  In  the  lat- 
ter case  the  property  against  which  a  pav- 
ing assessment  was  made  was,  in  conse- 
quence of  its  peculiar  shape  and  situation, 
not  worth  more  after  than  before  the  im- 
provement, and  the  cost  of  the  improve- 
ment largely  exceeded  the  value  of  the  lot; 
and  under  such  circumstances  the  process 
to  enforce  the  collection  of  the  assessment 
was  enjoined,  because  it  virtually  amounted 
to  a  confiscation  of  the  property.  The  case 
in  hand  does  not  come  within  the  excep- 
tion to  the  rule  referred  to  in  the  Speer 
Case  and  illustrated  by  the  Hamlein 
Case.  Ths  railroad's  land  which  abutted 
the  improvement  is  116  feet  wide  and  locat- 
ed between  two  streets,  and  although  it  is 
flUted  in  the  affidavit  of  illegality  that  its 
present  use  is  for  the  maintenance  of  the 
roadbed  and  that  future  needs  of  the  com- 
pany will  probably  require  all  of  it  for 
additional  tracks,  it  does  not  appear  that 
the  railroad  company  may  not  now  put  it 
to  Kyme  accessorial  use,  such  as  leasing  it 
for  warehouse  and  business  purposes.  Tlie 
railroad  company  does  not  present  a  case 
of  eonfiseation.  Its  contention  is  but  an 
inference  drawn  that  it  will  derive  no  bene- 
fit from  the  improvement.  It  may  be  tiiat 
from  the  present  use  to  which  the  property 
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is  put  no  special  benefit  may  result;  but 
as  all  of  the  abutting  properly  is  not  actual- 
ly required  for  the  support  of  the  roadbed, 
and  may  be  used  for  warehouse  or  other 
business  purposes,  we  cannot  say  that  no 
special  benefit  will  ensue.  As  was  said  by 
Mr.  Justice  Holmes:  "Tliere  is  a  look  of 
logic  when  it  is  said  that  special  assess- 
tnents  are  founded  on  special  beneSts,  and 
that  a  law  which  makes  it  possible  to  assess 
beyond  the  amount  of  tlie  special  benefit  at- 
tempts to  rise  above  its  source.  But  that 
mode  of  argument  assumes  an  exactness 
in  the  premises  which  does  not  exist.  The 
foundation  of  this  familiar  farm  of  taxa- 
tion is  a  question  of  theory.  The  amount 
of  benefit  which  an  improvement  will  con- 
fer upon  particular  land — indeed,  whether 
it  ia  a  benefit  at  alt — is  a  matter  of  fore- 
cast and '  estimate.  In  its  general  aspects, 
at  least,  it  is  peculiarly  a  thing  to  be 
decided  by  those  who  make  the  law."  Louis- 
ville &  N.  R.  Co.  r.  Barber  Asphalt' Paving 
Co.  167  V.  S.  433,  49  L.  ed.  819,  25  Sup. 
Ct.  Bep.  406.  See,  in  this  connection,  Chi- 
cago, M.  t  St.  P.  P.  Co.  V.  Janesville,  137 
Wis.  7,  lis  N.  W.  182,  and  valuable  note 
to  this  case  in  28  L.K.A.(N.8.)   1124. 

2.  The  railroad  company  contends  that 
under  the  act  providing  for  the  construc- 
tion of  the  sewerage  system  the  cost  of 
the  improvement  must  be  limited  to  costs 
actually  incurred  in  front  of  the  property. 
Learned  counsel  for  the  railroad  company 
conceded  on  the  argument  that  the  legis- 
lature could  embrace,  aa  a  part  of  the  coat 
to  be  assessed  on  the  abutting  property 
owner,  not  only  the  coat  of  providing  and 
laying  the  sewer,  hut  also  the  cost  of  all 
other  things  that  ^ent  to  make  up  a  com- 
plete sewerage  system;  but  it  was  eon- 
tended  that  under  the  special  act  the  leg- 
islature did  not  make  such  provision.  The 
caption  and  the  first  section  of  the  act  are 
set  out  in  the  statement  of  facts;  and  we 
think  the  legislative  intent,  as  expressed 
from  the  language  of  the  act,  is  to  authorize 
the  construction  of  a  sewerage  system  in 
the  town  of  Decatur  at  a  cost  of  60  cents 
per  lineal  foot  of  the  land  abutting  on  each 
side  of  the  improvement,  and  that  the  ad- 
ditional coat  shall  be  paid  by  the  town.  It 
was  competent  for  the  legislature  to  esti- 
mate the  coat  of  the  improvement,  and  to 
fix  the  frontage  assessment.  As  was  said 
by  the  Supreme  Court  of  the  United  States: 
"The  legislature  determinea  expenditures 
and  amounts  to  be  raised  for  their  payment; 
the  whole  discussion  and  all  questions  of 
prudence  and  propriety  and  justice  being 
confined  to  its  jurisdiction.  It  may  err;  but 
courts  cannot  review  its  discretion."  French 
V.  Barber  Asphalt  Paving  Co,  181  U.  S. 
324,  45  L.  ed.  870,  21  Sup.  Ct  Bep.  625. 
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The  legislature  liaving  determined  that 
the  coat  be  apportioned  to  the  abutting 
land  on  each  aida  of  the  improTement,  tho 
owners  of  the  land  have  no  cauae  for  com- 
plaint that  the  town,  upon  diacoTering  that 
it  could  construct  the  improvement  lor  a 
amaller  aum,  aaaeMed  the  abutting  land  at 
a  sum  leas  than  that  fixed  by  the  etatute. 
It  would  have  been  competent  for  the  town 
to  asBeag  the  improveinent  at  $1  per  lineal 
foot,  60  cents  of  it  to  be  paid  b;  the  land- 
ownere  on  each  side;  and  the  landowner 
cannot  complain  that  tlie  town  voluntarily 
reduced  the  aasesament  to  40  cents  per  foot 
against  each  abutting  tract  of  lanil. 

3.  The  &.  fa.  ran  against  the  entire  prop- 
erty abutting  on  the  improvement,  but  was 
levied  on  a  part  of  it.  It  was  urged,  as  a 
ground  of  jllegalitj,  that  the  fi,  fa.,  being 
a  special  lien  against  the  property  along 
which  the  Bewer  was  laid,  could  not  be 
levied  for  the  whole  amount  upon  a  selected 
part.  The  aflSdavit  of  illegalitj  alleged  that 
the  defendant  owns  a  atrip  of  land  between 
College  street  and  Railroad  avenue,  110 
feet  in  width,  along  the  center  of  which  is 
constructed  ita  main  line  of  railroad  track, 
and  that  its  present  use  ia  to  give  a  sulli- 
eient  right  of  way  for  the  proper  mainte- 
nance of  the  present  roadbed  and  to  pro- 
vide for  increase  in  the  numlwr  of  tracks 
aa  the  business  of  the  defendant  may  re- 
quire in  the  future.  A  majority  of  the  au< 
thoritiea  are  to  the  effect  that  the  track, 
raits,  and  ties  of  railroad  company  cannot 
be  aold  by  piecemeal,  in  the  absence  of  ex- 
press legislative  permission.  T)ie  reason 
of  the  rule  is  that  a  railroad  company  is 
a  quasi  public  institution,  and  owes  a  duty 
to  the  public  to  discharge  the  objects  of 
its  franchise,  and  a  eompuisory  sale  of  a 
fragment  of  its  track  will  prevent  its  dis- 
charge of  this  duty.  Gray,  Limitations  | 
of  Taxing  Power,  g  1180 ;  Atlanta  v.  Grant. 
67  Ga,  340.  Only  so  much  of  the  right  of 
way  as  is  essential  to  the  discharge  of  ita 
present  obligations  comes  witliin  the  opera- 
tion of  the  principle.  A  railroad  company, 
by  extensive  purchase  of  real  estate  for 
future  needs,  cannot  defeat  the  sale  of 
such  real  estate  under  a  valid  assessment 
against  so  much  of  the  right  of  way  as  is 
not  necessary  for  the  present  mainteunnce 
of  its  roadbed.  We  think,  therefore,  that 
the  assessment  sbnuld  have  been  against 
the  abutting  land  of  such  depth  as  not  to 
interfere  with  the  roadbed,  and  the  land  on 
each  side  of  the  track  ahould  have  been  as- 
sessed for  the  abutting  improvement;  that 
ia  to  say,  the  abutting  land  on  College 
street  alongside  of  which  is  laid  4,456  feet 
of  sewerage  should  be  assessed  40  cents  per 
foot,  and  the  abutting  land  on  Gailroad 
avenue,  alongside  of  which  038  feet  of 
40  L.R.A.(N.e.) 


■ewerage  is  laid,  should  I 
cents  per  lineal  foot.  Separate  fi.  fai. 
should  be  iasued  for  each  aeseasment,  run- 
ning against  the  property  abutting  on  the 
improvement. 

We  are  not  informed  by  the  affidavit  af 
illegality  whether  the  property  BAsessed 
contains  warehouses  or  depots.  If  the  right 
of  way  contains  such  structures,  and  a 
put  to  Buch  uses,  it  is  assessable  and  liable 
for  the  local  improvement  abutting  the 
same.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ot- 
tumwa,  112  Iowa,  300,  51  L.R.A.  763,  83  X. 
W.  1074.  As  the  assessment  waa  made 
against  and  levied  upon  the  whole  lot,  which 
was  bisected  by  the  railroad  track,  it  fol- 
lows that  the  illegality  should  have  been 
sustained  on  thi;  ground  stated  in  thia  di- 

Judgment  reversed  on  both  bills  of  excep- 
All  the  Justicea  concur,  except  aill,  J., 
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D.   B.  BALES,   PIff.   in   Err, 

GAULT  McCONNELL  et  aL 

(2T  Okla.  407,  112  Pac.  978.) 

Proximate  cause  —  angaarded  machin- 
ery —  accidental  fall. 

Where  an  employee  while  working  close 
to  a  horse-power  cornsheller  slipped  from  a 
wagon,  and,  upon  striking  the  ground,  threw 
out  his  hand  to  steady  himself,  and  was 
injured  by  the  hand  coming  in  contact  with 
certain  moving  oogs  in  the  machine  negli- 
gently left  unguarded,  beld,  that  the  un- 
guarded cogs  were  the  proximate  cause  of 
the  injury. 

(November  10,  1910.) 

E'RROR  to  the  District  Court  for  Grant 
1  County  to  review  a  judgment  disroiss- 
ing  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  He- 
versed. 
The  facts  are  stated  in  the  opiolon. 


Headnote  by  Tubneb,  J. 


Note.  —  SegUgent  condition  of  place  or 
appliances  as  the  proximate  cause  ot 
fnjur£cs  not  pritnarily  caused  bg  that 
condition. 
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MeaiTB.  S.  P.  Ridings  ftnd  E.  C.  £lllott 

for  plaintiff  in  error. 

Mesara.  F.  G.  Walling'  and  Parker  & 
SiiDonB,  for  defendants  in  error: 

The  exposed  condition  of  the  cogs  was 
not  tbe  proximate  cause  of  the  injur;. 

Loftus  V.  Dehail,  133  Cal.  214,  65  Pac. 
37B;  MiBSotiri  P.  R.  Co.  v.  Columbia,  65 
Kan.  300,  58  L.S^.  399,  69  Fac  338; 
Stephenson  v.  Corder,  71  Kan.  47E,  69 
L.R.A.  246,  114  Au.  St.  Hep.  500,  BO  Pac. 
OSS;  Cleghoru  t.  Thompson,  62  Kau.  727, 
.')4  LJtA.  402,  94  Pac.  606;  Farmers'  High 
Line  Canal  &  Reserroir  Co.  r.  Westlake, 
23  Colo.  2G,  46  Pac.  134;  Bullivant  v.  Spo- 
kane, 14  Wash.  677,  45  Pac.  42;  Jennings 
V,  Tacoma  R.  &  Motor  Co.  7  Wash.  276,  j 
34    Pac.    937;    Olson    v.   McMurray    Cedar! 


Lumber  Co.  0  Wash.  BOO,  37  Pae.  679; 
Schroeder  t.  Michigan  Car  Co.  56  Mich. 
132,  22  N.  W.  220;  Morbach  y.  Home  Min. 
Co.  53  Kan.  740,  37  Fac.  122;  20  Am.  t 
Eng.  Eoc.  Law,  116;  Mtna,  ¥.  Ins.  Co.  \. 
Boon,  96  U.  S.  130,  24  L.  ed.  398;  Strobeck 
T.  Bren,  93  Minn.  42S,  101  N.  W.  795. 

Tnraer,  J.,  delivered  the  opinion  of  the 

On  Februar;  20,  1908,  D.  B.  Bales,  plain- 
tiS  in  error,  as  pIsintifF,  sued  Gault  Mc- 
Connell,  George  HcConnell,  and  Oscar  Mc- 
Connell,  defendants  in  error,  in  the  district 
court  of  Grant  countj  in  damages  for 
personal  injuries.  The  amended  petition 
substantially  states  that  on  Fehruar;  26, 
1906,    defendants    owned    and    operated    » 


negligence  all  tbe  cases  which  turn  upon 
tbe  proximate  cause  of  the  injury,  for  this 
question  is  more  or  less  involved  in  every 
action  founded  upon  negligence.  It  ia  plain 
that  the  defendant  cannot  be  held  liable 
unless,  as  a  matter  of  fact,  his  negligence 
was  the  proximate  cause  of  the  injury,  and 
ordinarily  if  his  negligence  was  the  proxi- 
mate cause  he  will  be  deemed  liable  unless 
he  can  interpose  some  aiGrmative  defense.  In 
the  present  note,  therefore,  it  is  proposed  to 
confine  the  discussion  to  those  caaea  in 
which,  in  passing  upon  the  master's  liability 
for  the  injuries  received  by  a  servant  in  com- 
ing in  contact  with  negligent  conditions  by 
reaaon  of  a  fall,  or  otherwise  due  neither 
to  the  master's  negligence  nor  the  eervant'a, 
the  court  expressly  rests  the  decision  upon 
the  fact  that  the  negligent  condition  was 
or  was  not  the  proximate  cause  of  the  in- 

There  is  upon  this  queation,  aa  upon  every 
question  where  the  ultimate  decision  is  gov- 
erned by  the  particular  facts  in  the  in- 
dividual cases,  a  conflict  of  opinion. 

The  fact  that  the  immediate  cause  of  the 
servant's  being  injured  by  coming  in  con- 
tact with  the  machinery  which  should  have 
been  guarded,  or  of  his  being  injured  in 
some  other  way,  waa'  a  alip  or  stumble. 
will  not.  according  to  the  greater  weight  of 
authority,  prevent  the  master's  negligence 
from  iielng  considered  tbe  proximate  cause 
of  the  injury. 

Colusa  Parrot  Min.  ft  Smelting'  Co.  v. 
Monnhan.  89  C.  C.  A.  256,  162  Fed.  270 
(negligently  insulated  electric  wire);  Dau- 
bert  y.  Western  Meat  Co.  135  Cal.  144,  67 
Pae,  133  {clothing  caught  in  protruding 
set  serewa)  ;  Taylor  v.  Felaing,  164  111.  331, 
45  N.  E.  lei  (failure  to  provide  means  for 
throwing  niachinery  out  of  gear);  Rock 
Island  Sash  &,  Door  Works  v.  Pohlman,  210 
HI.  133,  71  N.  E.  433  ( unprntocted  cog- 
wheela);  Davia  v.  Mercer  Lumber  Co.  Ifi4 
Ind.  413,  73  N.  E.  899  (unguarded  aavv)  ; 
Espenlaub  v.  Ellis,  34  Ind.  App.  163.  72 
N'.  E,  627  (unguarded  ripeaw)  ;  United 
States  Cement  Co.  v.  Cooper,  —  Ind.  Agp. 
— ,  82  N.  E.  981  (unguarded  machinery: 
judgment  for  plaintiff  reverted  on  ground 
40  L.R.A.(N.8.) 


of  miscDnduct  of  counsel)  ;  Evansville  Hoop 
&,  Stave  Co.  v.  Bailey,  43  Ind.  App.  153, 
84  N,  E.  649  (unguarded  gangsaw) ;  Crow- 
ley T.  Burlington,  C.  R.  i.  N,  R.  Co.  85  Iowa, 
689,  20  N.  W.  467,  22  N.  W.  918  (plaintiff 
slipped  as  he  was  trying  to  get  ott  of  the 
way  of  a  train  moving  at  an  unlawful  rate 
of  speed)  ;  Wible  v.  Burlington,  C.  H,  A,  N, 
R.  Co.  109  Iowa,  557,  80  N.  W.  879  (inaut- 
flcient  hand-hold} ;  Stodola  v.  Cedar  Rapids 
i  M.  City  R,  Co,  ]52  Iowa,  37,  131  N.  W. 
38  (unguarded  machinery)  ;  Godfrey  t.  Illi- 
nois C.  R.  Co.  117  La.  1094,  42  So.  871 
(defective  plank)  ;  Roascy  t.  Lawrence,  123 
La.  1063,  49  So.  704,  17  Ann.  Cas.  404  (un- 
guarded cogwheels)  ;  MacDonald  v.  Free- 
man Mfg.  Co.  160  Mich.  380,  125  N.  W.  352 
(unguarded  machinerv)  ;  Snyder  v.  Waldorf 
Box  Board  Co.  110  M'inn.  40,  124  N.  W.  460 
(unguarded  machinery);  Lore  v.  American 
Mfg.  Co.  160  Mo.  608,  61  S.  W.  678  (un- 
guarded cogwheels)  ;  Musick  v.  Jacob  Dold 
Packing  Co.  58  Mo.  App.  322  (hot-water 
tank  left  uncovered)  ;  Swift  4  Co.  v.  Holou- 
bek,  60  Neb.  784,  84  N.  W.  249,  modified  oa 
rehearing  in  62  Xeb.  31,  86  N.  W.  900  (de- 
fective machineiy];  Leaux  v.  New  York, 
8j  App.  Div.  406,  84  N.  Y.  Supp.  611  (de- 
fective manhole);  Doegan  v.  Gutta  Percba 
£  Rubber  Mfg  Co.  131  App.  Div.  101,  115 
N.  Y.  Supp.  291  (absence  of  shifter)  ;  Col- 
lins V.  Watcrbury  Co.  144  App.  Div.  670, 
1-29  N.  Y.  Supp.  601  (failure  to  instruct 
plaintiff  how  to  stop  machine);  Finkle  v. 
jtolton  Landing  Lum1)er  Co.  148  App.  Div. 
500,  132  N.  Y.  Supp.  1038  (unguarded  saw, 
for  the  jury);  Hartman  v.  Berlin  ft  J, 
Envelope  Co.  71  Misc.  30,  127  N.  Y.  Supp. 
187  (unguarded  belt);  Bennett  v.  Carolina 
Mfg.  Co.  147  X.  C.  620,  01  S.  E.  483  (un- 
guarded knives);  Ziehr  v.  Maumee  Paper 
Co.  23  Ohio  C.  C.  342  (exposed  cogwheels) ; 
Bales  v.  McCohnell;  Fepley  v.  Lvcoming 
Rubber  Co.  231  Pa.  446,  80  Atl.  870  (un- 
guarded machinerv)  ;  Longview  Cotton  Oil 
Co.  V.  Thurmond,  55  Tex.  Civ.  App.  499,  119 
S.  W.  130  (uncovered  revolving  spliced 
shaft) ;  Goe  v.  Northern  P.  R.  Co.  30  Wash. 
661,  71  Pac.  182  (unprotected  lever  starting 
machinerv)  ;  Moveland  v.  Hall  Bros.  Marine 
R.  &  Shipbuilding  Co.  41   Wash.  104,  8S  ^ 
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horsepower  coniBbeller  on  the  farm  of  Mn. 
Dolan,  in  Grant  county,  tlien  territory  of 
OklalmiDn,  and  were  then  and  there  sliell- 
ing  her  corn  at  bo  much  per  buBtiel;  tliat 
plaintiS  was  then  and  there  employed  by 
MrB.  Dolan,  with  the  consent  of  defendants, 
"to  ffork  in  and  about  said  machine  and 
handle  the  corn  before  and  after  the  same 
was  ghelled;"  that  on  said  day  while  8< 
employed  "defendants  carelessly  and  negli 
gently  took  and  removed  from  over  anij 
around  certain  wheels  connected  by  coge 
and  operating  together,  the  protector  and 
shield  from  over  and  around  said  wlieels, 
which  was  so  placed  when  eaid  nischine 
was  manufactured  over  and  around  them 
to  protect  persons  coming  in  contact  with 
the   said   machine    from   being    injured   by 

Piic.  1090  (unguarded  slia/t  coupling)  ; 
McKean  v.  Chsppell,  56  Wash.  690.  lOll  Psc. 
184  (defective  cable)  ;  Yeas  v.  Chicago  Brass 
Co.  124  Wis.  400.  102  N.  W.  932  {failure  to 
notify  servant  of  the  danger  arising  from 
the  fact  tliat  machine  could  not  be  stopped 
under  certain  circumstances)  ;  Winchel  v, 
Goodyear,  129  Wis.  271,  105  N,  W.  824  (un- 
protected circular  slasher  saw). 

So.  in  Frglev  v.  Lycoming  Rubber  Co.  231 
Pa.  446,  80  Atl.  870,  the  court  said:  "To 
hold  that  a  prior  slip  or  an  accidental  move- 
ment which  brings  an  unfortunate  workman 
into  contact  with  uncovered  cogwheels  is  to 
be  considered  as  the  proximate  cause  of  the 
resulting  injury  would  be  to  practicsJly  nul- 
lity the  provisions  of  the  law  made  to  pro- 
tect him  against  such  risks," 

A  complaint  is  not  demurrable  which  al- 
leges that  the  plaintiff,  being  obtiged  to 
stand  upon  a,  table,  slipped,  and,  in  trying 
to  save  himself,  thrust  his  hand  into  an 
uncovered  pinion  wheel.  The  contention  of 
defendant  was  that  the  primary  cause  of 
the  injury  was  a  slip  due  to  accident  or 
carelessnesB.  Shields  v.  Murdock,  20  Sc. 
Scss.  Cas.  4th  scries,  727,  as  cited  in  1 
Labatt,  Mast  &.  S.  p.  2100. 

Wliere  the  evidence  was  that  ptaintiR's 
intestate,  who  was  employed  as  switchman 
in  defendant's  yard,  went  in  between  two 
cars  to  make  a  coupling,  and,  having  com- 
pleted iti  attempted  to  step  out  upon  the 
planking  in  a  highway  crossing;  that  the 
planks  were  so  uneven  that  his  foot  caught 
or  slipped  thereon,  and  he  was  thrown  un- 
der tlie  cars;  that,  as  he  slipped,  he  grasped 
the  grab  iron,  and  endeavored  to  jump  out 
from  under  the  car,  and  was  ahout  to  ac- 
complish this,  wlien  his  foot  slipped  into  a 
hole  between  the  ends  of  two  tics,  and  he 
was  run  over  by  the  cars  and  killed,~it  was 
held  tlie  court  properly  left  it  to  the  jury  to 
determine  whether  the  condition  of  the 
plank  at  the  crowing  was  the  proximate 
cause  of  the  injurv.  Herrick  v.  Quiglev,  41 
C.  C.  A.  294,  101  Fed.  187.  The  court'took 
the  position  that  anch  evidence  tended  to 
show  that  the  servant  never  recovered  from 
the  dangerous  situation  in  ithich  he  had 
'  ed  bv  tht  '  '  ' "  '  -  '  - 
,(N.S,) 


the  said  cogs  and  wheels;"  that  "plaintiff 
was  familiar  with  said  machine  aind  other 
machines  of  the  same  make  and  style,  and 
knew  that  said  wheels  and  cogs  on  said 
machines  were  constructed  with  the  shield 
over  and  around  them  to  protect  persons 
BB  above  stated;  and  that  plaintiff  while 
so  working  in  and  around  said  machine,  *• 
above  stated,  after  the  said  defendants  had 
so  removed  said  shield  and  protector,  and 
without  any  knowledge  on  bii  part  that 
the  said  shield  and  protector  had  been  so 
removed,  and  without  any  knowledge  on 
his  part  that  the  said  defendants  were 
operating  said  machine  without  said  shield 
or  protector,  and  without  any  negligence 
on  his  part,  slipped  down  and  from  a 
wagon  standing  by  and  near  said  machine. 

In  some  cases  where  a  servant  has  slipped 
or  stumbled,  and  been  injured  because  of 
unguarded  machinery  or  of  some  other  dan- 
gerous condition  due  to  the  master's  negli- 
gence, it  has  been  held  that  the  slipping  was 
the  proximate  cause  of  the  injury  and  con- 
sequently the  master  was  not  liable  for  the 
injury,  although  some  cases  arising  in  the 
same  jurisdiction  hold  to  the  contrary,  as 
will  be  seen  by  a  comparison  of  these  cases 
and  those  cited  above. 

Thug,  in  Cincinnati,  N.  O.  *  T.  P.  R,  Ca 
V,  Mealer,  1  C,  C.  A.  633,  6  U,  S.  App.  86, 
50  Fed.  725,  it  was  held  that  where  a  switch- 
man while  running  alongside  of  a  moving 
train  stumbled  over  a  piece  of  coke  uegli- 
gently  left  beside  the  track  by  fellow  serv- 
ants of  the  switchman,  and  his  arm  was 
crushed  between  the  dead  woods  of  the  car, 
the  stumbling  was  the  proximate  cause  of 
his  injuries,  and  evidence  as  to  the  defee- 
of  the  coupling  appliances  was 


aible. 


Crawford  &  McC.  Co.  v.  Gose,  172 

Ind.  81,  87  N.  E.  711,  it  wo*  held  that  tl* 
slipping  of  plaintiff's  hand  oft  a  handle 
which  operated  cogwheels,  and  not  the  un- 
covered condition  of  the  wheels  against 
which  his  hand  was  thrust,  was  the  proxi- 
mate cause  of  his  injury. 

This  cose  cites  with  approval  P.  H.  A  F. 
M.  Roots  Co.  V.  Meeker,  165  Ind.  332,  73 
K.  £.  253,  where  the  servant  at  work  near 
unguarded  cogwheels,  with  his  foot  resting 
upon  a  piece  of  shafting,  was  thrown  against 
the  shafting  by  the  unexpected  rolling  of 
the   shafting. 

So,  also,  in  Chicago  &  B.  B.  Co.  v.  Diaius. 
170  Ind.  222,  84  N.  E.  S,  it  was  held  thst 
where  a  switchman  slipped  and  fell  into  s 
hole  negligently  left  in  the  tracks  by  the 
company,  the  slipping  must  be  considered 
the  legal  cause  of  the  injury. 

In  McTiernan  v.  American  Woolen  Co. 
197  Mass.  238,  83  N.  E.  673,  where  a  serv- 
ant was  pushed  hy  fellow  servants  into  a 
vat  of  boiling  water,  it  was  held  that  the 
trial  judge  properly  excluded  evidence  that 
the  vat  had  been  negligently  left  uncovered. 
since  the  proximate  cause  of  the  injury  was 
either  the  negligence  of  a  f«Ilow  employee  or 
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kud  by  and  near  laid  eognbeela,  whicb 
said  wagon  wu  being  loaded  with  grain 
•helled  b;  said  macbine,  and  upon  aligbt- 
ing  on  tbe  ground  near  said  macliine  and 
near  said  cogwbeels,  and  aupposing  that 
said  shield  and  protector  was  over,  upon, 
and  around  said  cogwheels,  aaid  plaintiS 
reached  out  his  band  to  place  the  lame 
upon  said  machine  in  order  to  stead;  him- 
self. And  from  tbe  fact  that  the  said 
shields  and  protector  bad  been  removed 
from  over  and  around  said  cogwheels,  as 
above  stated,  and  said  machine  was  being 
careletsly  and  negligently  operated  by  tbe 
said  defendants  without  said  shield  and 
protector,  tbe  said  band  of  tbe  plaintiff, 
whicb  he  had  so  placed  upon  said  machine, 
as   above   stated,   tbe   same   being   his   left 

'    a  slippery  condition  of  the  floor,  for  which 
the  master  was  not  responsible. 

In  Jones  v.  Pioneer  Cooperage  Co.  134 
Mo.  App.  324,  114  S.  W.  S4,  it  was  held 
that  tbe  master  is  not  liable  for  bis  failure 
to  provide  a  scaOolding  for  an  emplovee  en- 
gaged in  piling  stave  bolts  on  a  hign  rick, 
where  the  injury  was  occasioned  by  bis 
catching  his  foot  on  some  object  on  tbe 
ground,  where  aucb  an  injury  could  not  have 
been  anticipated  by  the  master. 

In  Valentino  v.  Garvin  Maeb,  Co.  13B 
App.  Div.  139,  123  N.  Y.  8upp.  956,  where 
the  plaintiff  euKased  in  operating  a  drill- 
ing machine  slipped  for  some  un apparent 
reason,  and  fell  aeainst  unguarded  cogs,  his 
injuries  wers  held  to  come  solely  from  tbe 
accident. 


that  the  driver  of  a  coal  wagon  who  tost 
balance  and  fell  against  the  tailboard  of 
tbe  wagon,  which  gave  way  and  he  was  in- 
jured in  consequence,  could  not  recover  for 
the  injuries  received,  since  they  were  caused 
by  his  losing  his  balance. 

No  causal  connection  between  the  negli- 
gence charged  and  tbe  injury  is  shown  by 
a  complaint  in  whicb  the  abnormal  risks 
speciSed  were  that  a  passage  of  only  19 
inches  in  width  was  provided  between  a 
crane  and  a  deep  molding  pit.  and  that  the 
pit  was  left  uncovered,  in  which  the  injury 
was  alleged  to  have  tieen  received,  owing  to 
the  fact  that  the  plaintiff  stumbled,  while 
walking  along  the  narrow  pas.tage,  and,  in 
an  endeavor  to  regain  bis  balance,  caught 
his  hand  in  the  wheels  of  the  crane.  The 
court  based  its  ruling  on  the  theory  that 
the  stumbling  was  the  proximate  cause  of 
the  accident;  that,  as  the  paasaee  was  not 
insufficient  for  the  purpose  for  which  it  wax 
used,  and  was  not  encumbered  or  obstructed 
through  tbe  defendant's  fault,  this  stum- 
bling must  have  been  caused  by  pure  acci- 
dent or  by  negligence  on  the  plaintiffs  part, 
and  that  it  did  not  appear  that  the  result 
would  have  been  different  if  the  pit  had  been 
covered.  The  suggestion  that,  if  the  pit  had 
been  covered,  the  plaintiff  would  not  have 
grasped  tbe   crape   for   Bijpport,   but   would 


band,  was  caught  in  said  cogwheelBj  and 
tbe  said  band  was  torn,  crushed,  and 
mangled;  .  .  ."  that  defendants  knew 
that  divers  persons  were  working  around 
said  machine  near  said  cogs,  and  that  it 
was  necessary  for  the  protection  of  plain- 
tiff and  other  such  persons  to  have  said 
shield  in  use  on  said  machine;  that  the 
injury  was  caused  on  account  of  tbe  care- 
less and  negligent  manner  in  which  defend- 
ants were  operating  said  macliine  without 
tbe  use  of  said  safety  device,  and  that  ow- 
ing to  their  negligence,  as  stated,  be  was 
damaged  in  the  sum  of  $10,000,  for  which 
be  prayed  judgment. 

To  the  amended  petition  defendants  filed 
separate  general  demurrers,  which  were 
sustained,   and,   plaintiff   refusing  to  plead 

have  allowed  himself  to  fall  on  the  cover, 
was  rejected  as  being  mere  speculation,  and 
not  averment;  but  it  was  declared  that,  if 
thia  had  been  averred,  the  complaint  would 
still  have  been  had.  Greer  v.  Turnbull,  19 
Sc.  Sess.  Cas.  4th  series,  21,  as  cited  in  1 
Labatt,  Mast,  k  S.  p.  2228. 

In  a  number  of  cases  where  a  servant  fell 
onto  unguarded  machinery  or  some  other 
negligent  condition  of  place  or  appliance, 
the  fall  being  occasioned  by  accident  or  some 
other  cause  for  which  neither  the  master  nor 
the  servant  himself  was  legally  liable,  a  re- 
covery has  been  denied  upon  the  ground 
that  the  negli^nt  condition  was  open  and 
apparent  and  the  dangers  thereof  were  con- 
sequently assumed  by  the  servant.  Stumpf 
T.  Corn  Products  Mfg.  Co.  155  III.  App. 
194  (unguarded  pulley);  McTiernan  v. 
American  Woolen  Co.  197  Mass.  238,  83 
N.  E.  673;  Holloran  v.  Union  Iron  &  Foun- 
dry Co.  133  Mo.  470,  35  S.  W.  280;  Valen- 
tino V.  Garvin  Maoh.  Co.  139  App.  Div.  139, 
123  N.  Y.  Supp.  96B;  Kimmerle  v.  Carey 
Printing  Co.  144  App.  Div.  714,  129  N.  V. 
Supp.  572. 

In  some  cases  of  this  character,  the  court 
discuBBca  to  greater  or  less  extent  the  ques- 
tion of  pro.ximate  cause;  but  it  is  apparent 
the  .question  of  proximate  cause  is  imma- 
terial, since,  even  if  tbe  negligent  condition 
should  be  considered  the  proximate  cause  of 
the  injury,  there  could  be  no  recovery,  as  the 
servant  would  have  waived  tbe  negligence 
of  tbe  master  by  bia  conduct  in  voluntarily 
continuing  in  the  employment. 

In  Venbuvr  v.  Lafavette   Worsted  Mills, 
-  R.  I.  — ,  76  Atl.  264,  it  was  held  that 
le  master  could  not  be  held  liable  for  in- 
juries   caused   to    a   boy   by    slipping   and 
thrusting   his   hand    inlo   the    blower   of   a 
ventilating  machine,  where  such  result  could 
not   have   been   anticipated   by   the   master. 
In   Mevera   v.   Ideal   Steam   Laundry,   60 
Wash.  LH   110  Pac.  803,  it  was  held  that 
"here  the  operator  of  a  machine  who,  upon 
slipping,    threw   his   arm    into    a   revolving 
^eptncle   of   the   machine   in   an   endeavor 
save  himself  from  falling,  could  not  re- 
fer  for   his   injurica,   where   the  machina 
la  reasonably  s«fe.  W,  M.  Q. , 


944 


OKLAHOMA  SUPREME  COUBT. 


Not, 


Iurt>ier,  judgment  nts  rendered  and  en- 
tered diBmiaeing  his  cause.  He  brings  the 
case  here.  In  support  of  the[r  demurrers 
defendants  contend  that  their  negligence 
in  failing  to  use  the  safety  device  whb  not 
the  proximate  cause  of  the  injury.  The; 
saj:  "At  the  moat,  it  csn  only  \»  said  that 
the  exposed  cogwheels  gave  rise  to  the 
condition  which  made  the  accident  poasi- 
ble,  and  which  was  in  fact  caused  hy  the 
slipping  and  falling  of  the  plaintiff  from 
the  wagon  standing  by.  A  simple  test  fa] 
determine  the  rule  of  liability  in  this  case 
is  this:  If  the  plaintifT  had  not  slipped 
and  fallen  from  the  wagon,  would  the  ac- 
cident have  occurred  T  The  answer  i* 
necessarily,  'No.'  Without  his  slipping 
from  the  wagon  it  could  not  have  occurred, 
and  hence  that  was  the  eflicient  and  prox- 
imate cause  of  the  accident."  The  court, 
in  effect,  so  belli.  The  court  erred.  That 
which  caused  plainfifT  to  slip  from  the 
wagon  was  the  cause  of  his  fall,  but  the 
negligently  unguarded  cogs  were  the  prox- 
imate cause  of  his  injury.  In  Postal  Teleg. 
Cabel  Co.  V.  Zopfi,  SS  Tenn.  3B9,  24  S.  W. 
633,  ae  to  proximate  cause,  the  coUrt  said: 
"A  familiar  illustration  is  the  fall  of  a 
person  upon  an  ice -cove  red  pavement  into 
an  open  cellar.  In  such  case  the  ice  is  the 
cause  of  the  fall,  but  the  open  cellar  may 
cause  an  injury  which,  but  for  it,  would 
not  have  occurred."  In  Postal  Teleg.'  Cable 
Co.  V.  Zopfi,  supra,  plaintifT  sought  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  his  minor  daughter  at  the  hands 
of  the  defendant  company,  alleging  loss  of 
net  services.  The  facts  suSstantiatly  were 
that  defendant  had  negligently  left  a  tele- 
graph pole  lying  tietween  the  platform  and 
the  first  stepping-stone  leading  from  his 
front  gate  to  the  pike ;  that  his  little 
daugliter  on  her  way  home  from  school-  on 
a  rainy  day,  in  stepping  over  the  pole  to 
pass  in  at  the  gate,  stepped  upon  the  plat- 
form, slipped,  last  her  balance,  fell  upon 
the  pole,  and  was  injured.  On  the  ques- 
tion of  proximate  cause  the  court  charged 
the  jury,  concerning  which  the  supreme 
court  said:  "We  think  there  is  no  error 
in  the  charge  thus  given,  and  the  trial 
judge  drew  a  proper  distinction  tietween 
the  cause  of  the  fall  and  the  proximate 
cause  of  the  injury.  This  is  well  illus- 
trated in  the  case  of  Deming  t.  Merchants' 
Cotton-Press  A  Storage  Co.  90  Tenn.  353, 
13  L.R.A.  SIS,  17  S.  W.  89,"  and  affirmed 
the  judgment  of  the  trial  court. 

This  case  is  cited  and  followed  in  An- 
derson T.  Miller,  00  Tenn.  35,  31  L.B~A. 
40  L.R.A.(NJS.) 


004,  64  Am.  St.  Hep.  S12,  33  S.  W.  613, 
concerning  which  the  court  said:  "In  Pos- 
tal Teleg.  Cable  Co.  v.  Zopfl,  93  Tenn.  374, 
24  S.  W.  633,  the  same  distinction  is  illus 
trated  where  the  fall  of  a  young  girl  was 
caused  by  the  slippery  condition  of  a  wallc- 
way,  but  the  injury  proximately  resulted 
from  the  telegraph  company  negligently 
leaving  its  pole  where  she  fell  upon  it,  and 
received  an  injury  which  would  not  have 
resulted  but  for  the  presence  of  the  pole, 
even  though  she  had  fallen.  In  that  cause 
a  hypothetical  case  is  put  to  further  illus- 
trate the  distinction  of  a  person  fallinj; 
upon  an  ice-covered  pavement  into  an  open 
cellar.  In  such  case  the  ice  ii  the  cause 
of  the  fall,  but  the  open  cellar  may  cause 
an  injury  which,  but  for  it,  would  not 
have  occurred."  Roaenbaum  y.  Shoffner,  SS 
Tenn.  624,  40  S.  W.  1086,  was  a  suit  in 
damages  for  the  death  of  plaintiff's  hus- 
band. The  material  facts  were  that  de- 
ceased, Daniel  P.  ShofFner,  went  into  the 
storehouse  of  defendant  in  Memphis  for  the 
purpose,  among  others,  of  buying  a  stove. 
To  ascertain  the  quantity  of  pipe  that 
would  be  required  to  set  it  up,  he  looked 
at  the  wall  to  estimate  the  distance,  and, 
while  so  doing  and  walking  backwards,  lie 
stumbled  and  fell  into  an  elevator  shaft 
negligently  left  unguarded  by  the  proprie* 
tor  of  the  store,  and  sustained  injuries 
from  which  he  died.  There  was  sn  excep- 
tion to  the  fallowing  charge:  "It  you  find 
these  facts,  then  you  are  instructed  that 
the  proximate  cause  of  the  in  jury  and 
death  of  the  deceased  was  the  qegligence 
(if  such  yon  find)  of  the  defendant  in  fail- 
ing to  guard  said  elevator  shaft  or  opening 
into  which  the  deceased,  ShofFner,  fell,  and 
not  the  fait  caused  by  atumbling  over  said 
platform,  your  verdict  should  be  for  the 
plaintiff,"  which  the  court  in  suitaining 
said;  "This,  we  think,  is  a  correct  exposi- 
tion of  the  law.  The  sturahling  on  the 
platform  was  the  cause  of  the  fall,  hut  it 
niignt  not  have  been  injurious  but  for  the 
open  elevator  shaft;  and  if  that  was  neg- 
ligently left  open,  and  in  consequence  the 
deceased  was  killed,  the  defendant  wonld  be 
liable.  Postal  Telcg.  Cable  Co.  v.  Zopfi, 
03  Tenn.  372-375,  24  S.  W.  633;  Anderson 
V.  Miller,  96  Tenn.  45,  31  L.R_A.  604,  54 
.\tn.  St.  Rep. '812.  33  8.  W.  616." 

In  Crawfordsville  v.  Smith,  79  Ind.  308, 
41  Am.  Rep.  612,  the  material  facts  were 
that  one  of  the  streets  of  the  city  ran  to 
the  brink  of  an  excavation  25  feet  deep, 
on  each  side  of  which  was  College  street, 
graded   and  graveled  and  open  to  travd 
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within  »  7»Td  of  the  steep  hanka  of  the 
cut;  that  the  city  hod  negligently  suffered 
it  to  remftin  open  and  unguarded;  that  on 
the  night  of  the  accident  while  the  plaintiff 
was  driving  along  Collie  street,  luing  due 
care,  hia  horee  took  (right,  wheeled  around, 
threw  him  from  the  buggy,  ran  away  and 
into  the  excavation,  and  was  killed.  The 
contention  was  there,  aa  here,  that  the 
action  could  not  he  maintained  because  the 
negligence  in  leaving  the  excavation  un- 
guarded was  not  the  proiimata  cause  of 
tiie  injury  complained  of,  but  the  court 
held  not  so,  and  affirmed  the  judgment  of 
the  lower  court  in  favor  of  plaintiff. 

In  Campbell  v.  Stillwater,  32  Minn.  SOS, 
60  Am.  Rep.  607,  20  N.  W.  320,  the  ma- 
terial allegations  of  the  complaint  were 
that  the  railroad  company,  with  the  con- 
sent and  permission  of  the  defendant  city, 
had  its  track  and  operated  its  railroad 
along  the  aide  of  and  in  places  lengthwise 
upon  one  of  the  streets  of  the  city;  that 
owing  to  its  construction  it  was  a  danger- 
ous place  for  a  borse  with  a  carriage  to 
go  uponj  that  it  was  without  fence  or  bar- 
rier between  the  part  of  the  street  occu- 
pied b;  the  track  and  the  part  not  so  oc- 
cupied to  prevent  horses  running  upon  it; 
that  as  plaintiff  in  his  buggy  was  driving 
his  horse  along  the  street,  near  said  part 
of  the  track,  his  horse  suddenly  frightened 
by  a  car  moving  along  the  track,  and,  not- 
withstanding plaintiff's  efforts  to  prevent 
him,  ran  upon  the  track  where  it  was  laid 
on  and  along  the  street,  overturned  the 
buggy,  and  injured  the  plaintifT.  One  of 
the  grounds  of  demurrer  which  was  sus- 
tained was  that  the  frightening  of  the  horse 
by  the  moving  ear,  and  not  the  negligence 
of  the  city  to  properly  guard  the  street, 
was  the  proximate  cause  of  the  injury; 
but  the  court  held  not  so,  and  reversed 
the  trial  court.  To  the  same  effect,  see 
Hey  V.  Philadelphia,  81  Pa,  44,  22  Am. 
Bep.  733;  Baldwin  v.  Greenwood  Turnp. 
Co.  40  Conn.  238,  16  Am.  Rep.  33;  Atlanta 
V.  Wilson,  69  Go.  544,  27  Am.  Rep.  3B6. 

We  are  therefore  of  opinion  that  when 
plaintiff  slipped  frooi  the  wagon,  snd,  upon 
striking  the  ground,  threw  out  his  hand  to 
steady  himself,  if  the  cogs  had  been  cov- 
ered, he  would  not  have  been  injured;  that, 
as  thej  were  negligently  left  uncovered,  he 
was  injured,  and  hence  such  negligence  was 
the  proximate  cause  of  the  injury. 

The  cause  la  accordingly  reversed  and 
remanded. 
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(66  W.  Va.  278,  00  8.  E.  084.) 
Haster  —  mine  boea  and  miner  —  fellow 


A  mine  boss  and  fire  boss  employed  in  a 
coal  mine,  pursuant  to  gg  40S  and  410,  Code 
isOS,  in  the  performance  of  the  duties  there- 
by imposed  upon  them,  including  the  duty 
of  the  mine  boss  to  see  that,  as  ttie  working 
places  advance,  break-throughs  for  air  are 
made,  or  that  brattice  shall  be  used,  are 
fellow  servants  of  the  miner  employed  there- 
in, and  the  master  is  not  liable  for  injuries 
sustained  by  such  miner  on  account  ^  the 
negligent  performance  of  those  duues. 

{Williams,  J.,  diBsenta.) 

(November  10,  1909.) 

Eeadnote  by  Milleb,  P. 

Sote.  —  I.iabilit]f  of  master  for  negli- 
genoe  of  supemtolng  employee  em- 
ployed pursuant  to  statute. 


require  the  master  to  appoint  a  designated 
employee  and  impose  certain  duties  upon 
bim,  and  those  statutes  which  go  a  step  fur- 
ther and  restrict  the  master's  choice  of  such 
employee  to  a  certain  person  or  to  one  of 
a  certain  class  of  persons.  But  the  distinc- 
tion is  a  very  material  one.  If  the  master 
is  compelled  to  employ  a  certain  person, 
or  even  one  of  a  certain  class,  it  might  be 
very  plausibly  argued  that  the  master  ought 
not  to  be  chargeable  with  any  negligence  of 
the   employee. 

On  the  other  hand,  if  the  statute  merely 
requires  the  employment  of  a  competent  em- 
ployee who  shall  perform  certain  duties 
deemed  necessary  for  the  welfare  of  the  «n- 
ployees,  no  valid  reason  appears  why  tho 
master  should  not  be  liable  for  the  proper 
performance  of  those  duties,  if  tbey  are  of 
the  class  designated  as  primary  duties  ol 
the  master;  but  if  the  duties  are  such  as 
may  be  delegated,  then  the  master  may  be 
held  to  have  done  his  full  duty  if  he  has  ex- 
ercised ordinary  care  in  selecting  a  compe- 
tent man  for  the  position.  In  other  words, 
it  would  seem  in  regard  to  this  class  of 
statutes  tliat  they  should  in  reality  have  no 
effect  upon  the  master's  liability,  the  em- 
ployee Ming  considered  a  vice  principal  or 
a  fellow  servant  in  accordance  with  the 
views  prevailing  in  the  jurisdiction  aa  to 
employees  of  the  same  general  class  appoint- 
ed without  reference  to  any  statute.  Sucli 
is  in  fact  the  rule  actually  applied,  but  the 
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ERROR  to  the  Circnit  Court  for  HcDow- 
sll  Coant;  to  review  a  judgment  in 
f&Tor  of  plaintiff  in  an  l^ion  brought  to 
reeoTer  damages  for  the  death  of  plain- 
tiff*!  intestate  alleged  to  haTe  heen  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Rncker,  Anderson,  StroUier, 
A  HugheB,  for  plaintiff  in  error. 

A  servant  assumes  the  risk  resulting 
from  his  violation  of  a  statute. 

White,  Personal  Injuries  in  Mines,  %  205; 
1  Thomp.  Neg.  §  83. 

The  defendant  company  having  complied 
with  the  law  in  every  respect,  both  as  to 
the  employment  of  a  mine  boss  and  the  em- 
ployment of  a  Are  bou,  it  cannot  be  held 
that  it  was  negligent  as  to  any  of  the  con- 


ditions which  were  under  the  supreme  con- 
trol of  -cither  one  or  both  of  these  officers. 

Williams  v.  Thacker  Coat  &  Coke  Co.  44 
W.  Va.  699,  40  L.R.A.  812,  30  S.  E.  107: 
Purbey  v.  Southern  Coal  &  Transp.  Co.  57 
W.  Va-  695,  SO  S.  E.  7S5;  McMillan  t.  Mid- 
dle SUtes  Coal  k  Coke  Co.  61  W.  V»,  531, 
11  L.R.A.(N.S.)   B40,  57  S.  E.  129. 

Messrs.  Ii.  G.  Bell.  Rlls  A  UU,  Stn>- 
ther,  Taflor,  &  Flanagan,  and  H.  L. 
Davis,  for  defendant  in  error: 

It  is  the  legal  duty  of  the  master  to 
furnish  to  the  servant  a  reasonable  safe 
place  in  which  to  work,  and  this  duty  can- 
not be  assigned  by  him  to  any  other  person- 

20  Am.  &  Eng.  Ene.  Law,  55;  King  Mfg. 
Co.  v.  Walton,  1  Ga.  App.  403,  58  S-  E.  115; 


courts  do  not  always  refer  the  decision  to 
this  general  principle,  as  will  be  seen  by  the 
holdings  of  some  of  the  cases  set  out  IkIow. 

Under  the  Indiana  statute  (AcU  ISOl, 
g  IS,  p.  67,  g  7479,  Burns'B  Anno.  Stat.  1901 ) 
making  it  the  duty  of  the  owner  to  employ 
a  competent  mining  boas  who  shall  be  an 
experienced  miner,  and  prescribing  what  his 
duties  shall  be,  the  mining  boss  is  held  not 
to  be  the  fellow  servant  of  the  miner.  Davis 
Coal  Co.  T.  Polland,  158  Ind.  607,  92  Am. 
St.  Rep.  319,  62  N.  E.  492  (failure  to  fur- 
nish proofs);  Island  Coal  Co.  v.  Swaggerty, 
159  Ind.  864.  62  N.  E.  1103,  66  N.  E.  1026 
tnegligence  in  running  elevator) ;  Diamond 
Block  Coal  Co.  v.  Cuthbertaon,  166  Ind.  290, 
70  K.  E.  1060  [dangerous  roof)  Antioch 
Coal  Co.  V.  Kockey,  169  Ind.  247,  82  N.  E. 
76  (failure  to  inspect  roof)  ;  Linton  Coal  4 
Min.  Co.  V.  Persons,  II  Ind.  App.  264,  39 
N.  E.  214  (dangerous  roof)  ;  Island  Coal  Co. 
V.  Risher,  13  Ind.  App.  98,  40  N.  £.  163 
(dangerous  roof);  Eureka  Block  Coal  Co. 
V.  Wells,  29  Ind.  App.  1,  94  Am.  St.  Rep. 
£69,  61  N.  E.  236  (wall  of  mine  became 
thin). 

The  master  cannot  delegate  either  the 
common-Uw  or  the  statutory  duty  of  keep- 
ing a  mine  reasonably  safe.  Diamond  Block 
Coal  Co.  V.  Cuthbertson,  166  Ind.  290,  76 
N.  E.  1060. 

The  mining  boss  which  a  mine  owner 'em- 
ploys as  required  by  statute  is  not,  in  the 
performance  of  his  duties  under  the  law,  the 
fellow  servant  of  appellee,  but  ia  the  repre- 
sentative of  the  appelliint.  Antioch  Coat 
Co,  V.  Rockey,  169  Ind.  247,  82  N.  E.  76. 

The  earlier  Tenneaaep  statute  (Acts  1S31, 
chap.  170,  p.  234)  merely  required  the  mine 
owner  to  employ  a  "competent  and  prac- 
tical inside  overseer,"  but  did  not  restrict 
the  mine  owner  in  hie  choice  thereof;  un- 
der this  statute  the  mine  owner  was  held 
liable  for  the  overseer  or  "mining  boaa." 

In  Smith  V.  Dayton  Coal  4  I.  Co.  115 
Tenn.  543,  4  L.B.A.(N.S.l  IISO,  92  S.  W. 
62.it  was  held  that  compliance  with  a  stat- 
ute requiring  the  employment  of  h  compe- 
tent mine  boas  does  not  absolve  the  mine 
owner  from  liability  for  injuries  caused  by 
the  failure  to  perform  his  common-law  du- 
40  L.E.A.(.M.S.) 


ties  with  respect  to  the  safety  of  the  mine, 
although  the  statute  specifically  charges  the 
mine  Ikiss  with  the  performance  of  the  duty 
the  neglect  of  which  causes  injury  to  an 
employee.  The  court  expressly  pointed  out 
the  fact  that  the  decisions  in  Pennsylvania 
and  in  other  states  upon  this  question  were 
not  controlling  in  Tennessee,  becaute  tbey 
were  not  in  consonance  with  the  general 
system  of  that  state  defining  the  duties  of 
master  and  servant. 

Heald  v.  Wallaoe,  lOS  Tenn.  348,  71  S.  W. 
80,  was  distinguished  in  Smith  v.  Dayton 
Coal  t  I.  Co.  supra,  upon  the  ground  that 
in  that  case  the  miner  was  injured  while 
making  a  dangerous  place  safe. 

Knoxville  Iron  Co.  v.  Pace,  101  Tern. 
476,  48  S.  W.  232,  also  discussed  the  sUt- 
ute  of  1681,  but  this  particular  question 
does  not  appear  to  have  heen  passed  upon. 

In  Kansas,  chap.  169,  Laws  1397,  which 
makes  it  incumbent  upon  every  mine  owner, 
agent,  lessee,  or  operator  of  coal  mines  to 
employ  a  competent  fire  boss,  whose  du- 
ties, as  prescribed  by  the  statute,  are  to 
"examine  every  working  place  every  morn- 
ing with  a  safety  lamp  before  miners  or 
other  employees  enter  their  respective  work- 
ing places,"  does  not  prescribe  the  limit  of 
care  to  be  exercised  by  such  mine  owner  or 
operator  towards  employees  engaged  in 
working  in  their  mines.  This  statute  in- 
creases the  duty  of  the  owner  or  operator 
of  mines  by  requiring  him  to  employ  a  com- 
petent person  to  look  specially  after  the 
condition  of  the  mine;  and  if,  through  t)ie 
negligence  of  such  fire  boss,  one  of  the  em- 
ployees is  injured  by  the  explosion  of  gaa 
therein,  the  owner  or  operator  is  liable  in 
damages  for  such  injury.  Scnmalstieg  v. 
Leavenworth  Coal  Co.  65  Kan.  753,  5B 
L.R.A.  707,  70  Pac.  888;  Barrett  v.  Dessy, 
78  Kan.  842,  97  Pac.  786;  Little  t.  Norton 
Coal  Co.  83  Kan.  232,  109  Pac.  768. 

On  the  other  hand,  a  foreman  appointed 
under  the  Pennsylvania  acts,  which  require 
the  employment  of  a  mining  boss,  who  shall 
keep  a  careful  watch  over  the  ventilating 
apparatus  and  all  things  connected  with  and 
appertaining  to  the  safety  of  toe  men  at 
work  in  the  mine  (statute  pawed  March  3, 


1909. 


BRALLEY  t.  TIDBWATEB  COAL  ft  C.  CO. 


W7 


Fulton  T.  CroBby  &  B.  Co.  B7  W.  V*.  D4, 
49  S.  E.  1012. 

Even  if  the  mine  bou  were  negligent  in 
hia  duties,  the  muter  being  also  negligent, 
the  injury  was  eansed  bj  the  concurrent 
nc^ligenM  of  the  maeter  and  the  mine  boas, 
uid  the  defendant  ie  liable  to  plaintiff,  aa 
the  statute  baa  placed  thia  dutj  which  hu 
been  neglected  upon  the  operator  as  well  aa 
upon  the  mining  boas. 

Lay  V.  Elk  Ridge  Coal  ft  Coke  Co.  64  W. 
Va.  288,  61  S.  E.  157;  26  Cye.  1302. 

Hliler,  P.,  delJTered  the  opinion  of  the 

The  plaintiff  below  recovered  a  verdict 
and  judgment  against  defendant  for  S3,500, 
for  the  death  of  G.  T.  Lipscomb,  a  coal  min- 


er, the  reanlt  of  being  burned  bj  gas  gener- 
ated in  defendant's  mine,  and  ignited  from 
the  lamp  of  another  miner  employed  in  an- 
other part  of  the  mine. 

The  negligence  charged  in  the  four  counta 
of  the  declaration  ia  that  defendant  wrong- 
fully and  negligently  permitted  lire  damp, 
gases,  vapor,  and  foul  air  to  accumulate  in 
the  main  and  aide  entries;  employed  and  re- 
tained incompetent  and  inexperienced  agents 
and  aerrants ;  foiled  to  furnish  safety 
lampa;  employed  and  used  a  poor,  defective, 
and  insufflcieut  apparatus  called  a  "fan," 
for  driving  air  into  said  entries;  failed  to 
employ  a  competent  mine  boss  and  fire  hoes, 
and  to  keep  at  said  mine  a  safety  lamp  or 
lampa,  as  required  by  law,  and  to  have  the 
d  notice  given  employees 


1870,  amended  April  28,  1S77,  and  June 
30,  188S),  (s  a  fellow  servant  of  his  sub- 
ordinates, according  to  the  rule  as  laid 
down  by  the  courts  of  that  state.  Lehigh 
Valley  Coal  Co.  v.  Jones,  8S  Pa.  432,  10 
Mor.  Min,  Rep.  30  {explosion  caused  by  de- 
fective ventilation);  Delaware  ft  E.  Canal 
Co.  V.  Carroll,  89  Pa.  374,  10  Mor.  Min. 
Rep.  47  (explosion  of  fire  damp);  Waddell 
V.  Simoson,  112  Pa.  867,  4  AU.  725  {de- 
fective construction  of  gangway)  ;  Reese  v. 
Biddle,  112  Pa.  72,  3  Att.  813  (failure  to 
use  props  furnished) ;  Redstone  Coke  Co.  v. 
Roby,  ]1B  Pa.  3G4,  8  AU.  603  {explosion  of 
fire  damp)  ;  Haley  v.  Keim,  151  Pa.  H7, 
25  Atl.  OS  (deadly  gases  penetrated  through 
opening  which  should  have  been  closed); 
Lineoeki  v.  Susquehanna  Coal  Co.  1S7  Pa. 
153,  27  Atl.. 677  (roof  collapsed);  Velaa  v. 
Fatton  Coal  Co.  187  Pa.  380;  47  Atl.  380 
(negligent  order)  ;  Toshcfskey  v.  Hillside 
Coal  ft  I.  Co.  21  App.  Div.  188,  47  N.  Y. 
Supp.  388  (defective  bumper  on  c»r). 

"As  the  defendants  had  complied  strictly 
with  the  8th  section  of  the  act  of  March  3d, 
1870,  in  providing  a  practical  and  skilful 
inside  orerseer  or  mining  boss,  and  as  they 
had  thus  fulfilled  the  duty  imposed  upon 
them  by  the  general  assembly,  it  is  not  for 
this  or  any  other  court  to  charge  them  with 
an  additional  obligation.  .  .  .  The  act 
is  one  of  great  practical  utility  to  the 
miner,  and  lays  upon  the  proprietors  of 
mines  all  the  butthena  they  ought  of  right 
to  bear.  The;  must  provide  capable  over- 
seers for  their  works,  and  they  must  fnr- 
nisfa  what,  by  such  overseers,  is  required  for 
the  safety  and  welfare  of  the  men  engaged 
in  those  works.  More  than  this  they  can- 
not do,  for  upon  the  judgment  and  skill  of 
these  practical  agents  they  must  depend 
quite  as  much  as  any  of  the  men  who  are 
engaged  in  their  mines."  Waddell  v.  Simo- 
son, 112  Pa.  667,  4  Atl.  72B. 

■■Nor  do  we  think  the  liability  of  the 
company  for  the  act  of  its  mining  boss  is 
changed  by  the  fsct  that  he  is  appointed 
pursuant  to  a  statute,  where  be  has  a 
general  superintendent  over  him  who  has 
power  to  direct  and  control  him.  We  dia- 
eorer  no  sound  reason  for  any  distinction. 
40  L,R.A.(N.S.) 


In  either  case  the  company  must  aj^oint  a 
competent  and  suitable  person,  and  provide 
Buitable  and  safe  machinery.  He  is  to  'care- 
fully watch'  and  'to  see,'  for  the  purpose  of 
protecting  from  danger  all  men  at  work  in 
the  mines,  savs  the  statute.  This,  however, 
does  not  displace  or  supersede  his  superior, 
to  whom  he  may  be  required  to  report."  Le- 
high Valley  Coal  Co.  v.  Jones,  86  Pa.  432, 
10  Mor.  Min.  Hep.  30. 

"There  is  no  room  for  the  allegation  that 
a  mining  boss  under  the  mine  ventilation 
act  of  1870  is  an  agent  of  the  mine  owner 
or  a  coemployer.  He  is  clothed  with  no 
powers  of  engaging  and  discharging  miners 
and   laborers  at  pleasure.     He  is  merely  s 


fellov 


I  the 


He 


where  in  the  act  designatEd  as  the  agent 
of  the  owner  of  tlie  mines.  His  duties  are 
specillGd  in  the  same  manner  that  the  du- 
ties of  the  engineer  are  specified  in  the  16th 
section,  and  as  the  duties  of  other  em- 
ployees are  delini^d  in  various  other  sections. 
He  has  no  general  power  of  control.  His 
duties  are  confined  to  special  matters.  That 
ttiey  are  different  from  tliose  of  others  of 
his  fellow  colaborers,  or  even  that  they  srs 
of  a  higher  grade,  does  not  matter."  Dela- 
ware &  H.  Canal  Co.  v.  Carroll,  89  Ps.  374, 
10  Mor.  Min.  Rep.  47. 

"The  mining  boss  is  a  creature  of  the 
legislature,  selected  by  the  mine  owner  In 
obedience  to  tlie  command  of  the  law,  and 
in  the  interest  and  for  the  protection  of 
the  miners  themselves."  Redstone  Coke  IJO. 
V.  Hobv,  115  Pa.  384,  8  Atl.  583. 

In  Mulhern  v.  Lehigh  Valley  Coal  Co.  181 
Pa.  270,  28  Atl.  1088,  wliere  the  statute  re^ 
quired  a  mine  owner  to  employ  a  sober 
and  competent  engineer  at  the  cage  hoist, 
the  court  held  that  this  did  not  change  the 
master's  common-law  liability;  if  he  hired 
such  an  engineer,  he  was  not  liftble  for  his 
negligence,  as  he  was  a,  fellow  servnat  of 
the  miners. 

In  Weaver  v.  laelin,  361  Pa.  386,  20  Atl. 
48,  the  trial  judge,  in  a  charge  declared  to 
be  correct,  ruled  that  the  possession  of  a 
power  to  employ  and  discharge  workmen — 
this  not  being  a  statutory  duty  of  a  mine 
boss — placed  him  in  the  poaJtion  of  %  vifee< 
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of  the  SiCcumulation  and  esiatence  therein 
of  flre  damp  and  dangerous  gasea,  and  to 
provide  ample  means  of  ventilation;  failed 
to  cause  air  to  be  circulated  tlirough  the 
eaid  entries,  headings,  and  working  places 
■o  as  to  dilute,  render  harmless,  and  earry 
off  fire  danip,  gases,  and  vapora,  but  per- 
mitted the  aame  to  be  ignited  and  to  ex- 
plode with  great  force  and  violence  about 
deceased  while  employed  in  said  mine,  in 
the  discharge  of  his  duties,  and  whereby  be 
was  bruised,  wounded,  aulTocated,  and  in- 
jured so  much  that  he  then  and  there  died. 
The  evidence  shows  that  on  the  daj  de- 
ceased sustained  the  injuries  complained  of 
he  bad  been  employed  in  the  defendant's 
mine,  in  company  with  another  miner,  and 
that,  after  having  blown  down  an  amount 

principal,  and  enlar^d  the  liability  of  tlie 
employer  beyond  that  to  which  he  is  sub- 
ject in  the  case  of  a  mine  boss  employed 
under  the  provisions  of  the  act,  and  per- 
forming onlv  tbe  duties  prescribed  Uierein. 
In  West  Virginia  the  statute  (Code  1891, 
p.  895,  S  11,  ft*  emended.  Code  IflOS,  §3  409, 
410)  requires  the  mine  owner  to  employ  a 
competent  and  practical  inside  overseer  to 
be  called  the  "mining  boss,"  who  shall  be 
an  experienced  coal  miner,  or  anront 
ing  two  years*  experience  in  ft  coal 
Under  this  statute  it  has  been  held  tbat 
toe  master  is  not  liable  for  injuries  to  min- 
ers caused  by  the  negligence  of  the  mining 

A  mine  boss  Is  not  a  vice  principal,  i 
his  duties  are  not  delegated  to  liim  by  h 
employer,  but  prescribed  by  statute.  Wi 
liams  V.  Thacker  Coal  k  Coke  Co.  44  W. 
Va.  6S0,  40  L.R.A.  812,  30  S.  E.  107  (large 
fragment  of  rock  fell  from  roof  of  drift), 
applying  the  princfple  that  "where  a  per- 
son or  corporation  is  compelled  by  law  to 
employ  an  individual  in  a  given  matter,  ni 
liability  attaches  for  his  tortious  or  negli 
gent  acts."  To  the  same  effect;  Purkey  v. 
Southern  Coal  A  Transp,  Co,  67  W.  Va.  595, 
60  S.  E.  765;  McMillan  v.  Middle  States 
Coal  &  Coke  Co.  61  W.  Va.  631.  11  L.R.A. 
(N.S.)  840,  57  S.  E.  129;  SquiUche  v.  Tide- 
water Coal  A  Coke  Co.  04  W,  Va.  337,  62 
S.  E.  446. 

In  the  Williams  Case  the  court  said:  "The 
duty  of  the  operator  or  agent  is 
ploy  a  competent  mine  boss  according  to 
tbe  provisions  of  the  statute,  and  when  he 
bas  done  so  he  has  discharged  his  duty  to 
his  employees  in  relation  to  those  i^uties 
which  the  statute  pre.icribea  shall  be  per- 
formed by  such  mine  boss;  and  the  operator 
or  agent  is  not  liable  for  injuries  arising 
from  the  negligence  of  the  mine  boss,  who 
is  not  ft  vice  principal,  as  his  duties  are  not 
delegated  to  him  by  his  employer,  but  are 
prescribed  by  statute;  and  he  is  ft  fellow 
servant,  as  in  case  of  an  injury  to  other 
emploj-ees  throu;;h  his  negligence  tbe  master 
is  not  responsible." 

As   is  sbown   in  the  opinion,  Bballb^  t. 


of  coal,  tbe  two  left  the  mine,  intcndii^  to 
return  during  the  night  shift  and  load  their 
coal.  On  the  way  out  they  met  the  mine 
boss,  who  says  he  warned  them  of  the  pres- 
ence of  gas  in  tbe  mine,  and  that  the  last 
break-throiigh  next  to  the  heading  where 
they  bad  been  at  work  wb£  not  yet  complet- 
ed, and  that  they  bad  better  not  go  into  the 
mine  until  it  should  be  completed.  The  prac- 
tice was  to  make  break- th roughs  every  80 
feet,  as  the  work  progressed.  The  miner 
who  was  with  Lipscomb  did  not  recollect 
that  the  mine  boss  warned  them  of  the 
presence  of  gas.  He  admits,  however,  that 
the  fact  tbat  the  break-through  was  not 
completed  was  mentioned,  and  that  they 
talked  of  the  burning  of  a  mule  by  gaa  near 
the  same  plftce  but  ft  short  time  before  that. 

Tidewater  Coal  &  Coke  Co.  is  in  line  with 
tile  earlier  West  Virginia  cases. 

In  the  McMillan  Case  it  was  held  that  a 
mine  boss  appointed  pursuant  to  statute  is 
not,  merely  from  his  position  as  such,  the 
servant  of  the  coal-mine  o«Tier  outside  bis 
duties  specified  in  the  statute:  and  such 
owner  is  not  responsible  for  his  orders  to 
servants  of  such  owner,  or  his  negligence 
resulting  in   injury   to   them. 

In  Colorado,  a  mine  boss  vested  with  no 
authority  other  than  that  prescribed  by  the 
coal  mining  act  of  1835,  which  is  the  same 
as  the  earlier  Penn^lvania  act,  is  a  fellow 
servant  of  the  employees  in  the  mine.  Colo- 
rado Coal  A  I.  Co.  V.  L«mh,  B  Coio.  App. 
255,  40  Pac.  251  (mass  of  rock  felt  in  a 
drift).  The  court  said:  "Tbe  mine  boss  is 
an  individual,  so  designated  by, the  statute. 
who  must  be  employed  by  the  mine  owner, 
and  put  in  charge,  with  reference  to  its 
safety  and  security.  Ha  has  entire  super- 
vision of  the  whole  system  of  the  ventilation 
of  tlie  mine,  likewise  of  its  entries,  drifts, 
and  rooms,  and  all  machinery  and  appli- 
ances which  are  used  in  its  operations.  He 
is  bound  to  make  hia  reports  regularly  to 
the  mine  inspector,  and  ia  subject  to  severe 
penalties  for  any  violation  of  the  act.  Of 
necessity,  this  would  include  any  failure  on 
his  part  in  the  supervision,  insjiection,  and 
care  which  the  statute  requires.  .  .  . 
We  are  unable  to  see  how  it  is  possible  to 
compel  a  company  to  employ  a  mine  boss, 
upon  whom  is  laid  the  responsibility  and 
the  duty  by  statute  to  attend  to  the  mine 
and  its  safety  as  a  place  to  work  in,  clothe 
him  with  full  authority  and  power  in  this 
respect,  and  subject  him  to  punishments  and 
responsibilities  in  case  of  failure,  and  then 
hold  the  master  responsible  for  his  acts.  He 
is  in  no  sense  the  representative  of  the 
master,  from  whom  the  statute  attempts  to 
tnke  entire  control  of  this  part  of  hi.'*  min- 
ing operations.  The  master  may  supervise 
him,  and  he  may,  so  far  as  may  be,  direct 
such  changes  to  be  made  as  his  judgment 
indicates  to  be  ncces.aary;  but  when  the  stat- 
ute put  the  control  of  this  particular  mat- 
ter into  the  hands  of  the  boss,  and  left  to 
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Lipscomb  alone  returned  to  the  mine  that 
night,  and  the  testimonj  of  one  of  the  min- 
ers is  that  Lipscomb  fanned  the  gas  out  of 
the  place  where  he  wbh  at  work  with  hia 
<!aat,  and  that  the  gas  which  burned  LipB- 
comb  was  ignited  from  his  lamp  some  80 
feet  from  where  Lipscomb  was  employed, 
which  WHS  from  110  to  120  feet  from  the 
last  break-through. 

The  plaintiff  olTered  no  other  evidence 
showing  any  alleged  negligence  of  the  de- 
fendant, or  of  the  mine  bnss  or  the  fire 
boss,  unless  the  fact  that  the  last  break- 
through had  not  been  completed  or  brattice 
not  used,  as  to  which  there  is  no  specific 
allegation,  be  evidence  of  the  alleged  failure 
to  provide  apple  meana  of  ventilation.  No 
evidence  on  cither  aide  showed  negligent 

hie  judgment  both  the  queetion  of  safety 
and  the  means  to  be  used  to  that  end,  we 
are  unable  to  see  how  he  is,  in  any  aense, 
either  as  vice  principal  or  otherwise,  the 
representative  of  the  maater,  or  how  he  can 
stand  in  any  other  relation  to  his  colaborer 
than  that  of  a  fellow  aervant." 

Under  atatutes  which  reatrict  the  master's 
choice  of  employees  to  a  certain  person  or 
to  one  of  a  certain  class,  we  find  a  decided 
difference  of  opinion.  In  Illinois  and  Iowa 
it  it  held  that  this  fact  does  not  prevent 
the  employee  from  being  a  vice  principal 
or  the  master  from  being  liable  for  his  neg- 
ligence. 

In  Illinois  the  statute  (act  of  April  IB, 
1800)  forbade  the  appointment  of  any  but 
certified  mine  managera  and  examiners,  im- 
posed certain  spcci^ed  duties  upon  them, 
and  made  the  mine  owner  liable  for  any  wil- 
ful violation  of  the  act,  or  any  wilful  fail- 
ure to  conform  to  its  provisions.  Under 
this  act  the  mine  manager  and  mine  ex- 
aminer have  been  held  to  be  vice  principals 
BO  as  to  render  the  mine  owner  liable  for 
their  negligence. 

This  rule  has  been  assumed  or  expressly 
recognized  in  the  following  cases ;  Donk 
Bros.  Coal  ft  Coke  Co.  v.  Stroif,  200  III. 
493,  66  N.  E.  2»  (roof  fell]  ;  Riverton  Coal 
Co.  V.  Shepherd,  207  III.  305,  69  N.  E. 
921  (duBt  explosion) ;  Kelljville  Coal  Co.  v. 
Btrine,  217  111.  E16,  75  N.  E.  375  [failure  to 
examine  room)  ;  Conaolidated  Coal  Co.  v. 
Shepherd,  220  HI.  123,  77  N.  E.  133  (de- 
fective wall)  ;  Athens  Min.  Co.  v.  Carndu£F, 

231  ni.  354,  77  N.  E.  571  (explosion  of  nas; 
examiner  failed  to  inspect)  ;  Kellvville  Coal 
Co.  V,  Bruzas,  223  111.  565.  7B  N.  E.  309 
(rule  assumed,  but  no  recovery  allowed  on 
the  facts);  Davis  v.  Illinois  Collieries  Co. 

232  III.  2S4,  S3  N.  E.  836  (dust  explosion) ; 
Mertena  v.  Southern  Coal  &  Min.  Co.  235 
III,  540,  85  N.  E.  743,  affirming  140  III. 
App.  190  (defective  root)  ;  Olaon  v.  Kelly 
Coal  Co,  230  111.  502,  96  N.  E.  88  (accumu- 
lation of  iibrit):  Dunham  v.  Black  Dia- 
mond Coal  Co.  239  III.  457,  88  N.  E.  216, 
affirming  146  III.  App.  140  ( danger  sig- 
nals not  displayed)  ;  Aetitus  v.  Spring  Val- 
ley Coal  Co.  246  111.  32,  138  Am.  St  Hep. 
40  L.R.A.tN.S.} 


any  other  particular.  And,  contrary  to  the 
fact  alleged  in  the  declaration,  the  evidence 
showed  employment  and  retention  of  a  com- 
petent mine  bosa  and  fire  boss,  and  that  the 
means  of  ventilation  required  by  the  stat- 
ute, unless  the  incompleted  break-through 
and  failure  to  use  brattice  should  be  re- 
garded a  part  of  such  means,  was  ample  for 
the  purposes  of  the  mine. 

Unless  thia  case  can  be  difTerentiated 
from  Williams  v.  Thacker  Coal  &.  Coke  Co. 
44  W.  Va.  E99,  40  L.R.A.  812,  30  S.  E.  107; 
McMillan  v.  Middle  States  Coal  k  Coke  Co. 
01  W.  Va.  331,  11  L.R.A.(N.S.)  840,  67  S. 
E.  12fl;  and  Squilaehe  v.  Tidewater  Coal  & 
Coke  Co,  64  W.  Va.  337,  62  S.  E.  446,  they 
must  control  our  decision.  The  only  point 
of  distinction  attempted  is  that  as  the  same 

221,  92  N.  E.  579  (fall  of  rock);  Donk 
Bros.  Coal  &  Coke  Co.  v.  Lucas,  127  111. 
App,  61,  jiidj^ment  affirmed  in  226  III.  23, 
80  N.  E.  560  (failure  to  furnish  props); 
Illinois  Collieries  Co.  t.  Haveron.  187  111. 
App.  22  (dust  explosion);  Hollingshead  t. 
Wabash  Coal  Co.  142  III.  App.  641  (fail- 
ure to  mark  dangerous  place). 

In  Fulton  v.  Wilmington  Star  Min.  Co. 
68  L.R.A.  168,  8B  C.  C.  A.  247,  133  Fed. 
193,  following  the  Illinois  deciaiona,  it'was 
held  that  a  mine  owner  is  not  exempted 
fiom  liability  for  the  negligence  of  his 
manager  by  the  fact  that  he  is  forbidden 
by  statute  to  employ  anyone  in  auch  ca- 
pacity but  those  who  have  received  a  cer- 
tificate of  competency  from  the  state  ex- 
aminers. The  judgment  for  the  plaintilT 
was  reversed  by  the  United  States  Supreme 
Court,  but  solely  for  errors  committed  Upon 
the  trial. 

The  object  of  the  mining  act  is  to  protect 
the  health  and  persona  of  men  employed  in 
the  mincB  of  the  atate  white  they  are  in 
the  mines;  and  to  hold  that  the  mine  owner 
may  ahift  his  liability  to  any  person  em- 
ployed by  him  as  examiner  or  miner  who 
holds  a  certificate  of  the  atate  mining  board 
is  to  lessen  his  responsibility  and  defeat 
in  great  part  the  beneficent  purposes  of  the 
act.  Henrietta  Coal  Co.  v,  Martin.  221  III. 
430,  77  N.  E.  902.  The  court  rejected  the 
contention  of  the  mining  company  that  it 
was  not  liable  for  the  negligence  of  its  cer- 
tified officialH,  which  was  stated  as  follows: 
"Appellant  first  contends  that,  as  it  had 
in  its  employ  and  on  duty  in  its  mine  a 
certifipd  mine  manager  and  a  certified  mine 
examiner  at  the  time  appellee  was  injured, 
it  discharged  its  duty  to  appellee  in  rela- 
tion to  those  duties  which  the  statute  pre- 
scribes shall  be  performed  by  the  mine 
manager  and  mine  examiner,  and  that  it 
is  not  liable  for  injuries  to  the  appellee 
arising  from  a  wilful  failure  of  tlie  mine 
manager  to  deliver  props,  or  for  a  wilful 
failure  of  the  mine  examiner  to  perform 
any  duty  required  of  him  by  the  mining  act. 
Thia  is  on  the  theory  that  the  legislnture 
has  prescribed  the  duties  which  the  operator 
owes  to  the  minor  in  so  far  as  examinatiba 
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section  (S  400,  Code  1906),  which  impoMB 
upon  the  operator  or  agent  of  a  coal  mine 

the  duty  to  provide  and  maintain  ample 
meana  of  ventilation  also  lequirea  that,  "as 
the  working  places  ihal!  advance,  hreak- 
throughs  for  air  eball  be  made  every  100 
feet  in  the  pillars,  or  brattice  shall  be  used," 
the  operator  of  the  mine  U  bound  to  the 
performance  oE  the  Utter  duty  as  vrell  as 
the  former,  and  is  not  excused  from  liability 
on  account  of  the  negligent  performance  ot 
the  latter  duty  hy  the  mine  boss,  because,  by 
%  410,  the  performance  of  that  duty  is  ape- 
ciflcallj  imposed  on  him.  It  is  argued  that 
the  duty  respecting  break-throughs  is  a 
double  duty,  imposed  upon  the  operator  by 
the  Urst  section  as  well  as  the  mine  boss  by 
the  latter  section,  and  that  the  doctrine  of 


fellow  servantcy  applied  in  the  cases  cited 
can  have  no  application  to  this  case.  In 
view  of  the  construction  heretofore  placed 
by  us  upon  this  mining  law,  we  see  littkt 
force  in  the  argument.  So  far  as  it  is  based 
upon  the  two  provisions  of  g  409  allndeil 
to,  the  same  Argument  might  be  made  with 
respect  to  the  appointment  of  a  fire  boss  and 
the  duties  imposed  upon  him  by  said  sec* 
tion.  We  are  required  to  read  SS  409  and 
410  together.  They  pertain  to  the  sante 
subject-matter.  Section  410  does  not  say 
that  the  operator  or  agent  of  the  mine  shall 
personally  discharge  tbe  duty  of  making 
break- th roughs,  or  the  use  of  brattices,  any 
more  than  it  requires  of  him  discharge  of 
other  duties  thereby  required  ttnd  imposed 
on  the  fire  boss;  but  S  410  tpeci&cally  im- 


and  management  of  the  mini 
and  that  all  that  is  required  of  the  operator 
is  that  he  should  employ  a  manager  and 
an  examiner  holding  certiftcates  from  the 
state  mining  board,  as  provided  by  g  8  of 
of  the  act  in  question,  and  that  if  he  does 
so,  end  he  has  no  notice,  and  the  circum- 
stances are  not  such  as  to  put  him  on  notice, 
that  the  employees  are  incompetent,  negli- 
gent, or  otherwise  unfit  to  perform  their 
duties,  he  ia  not  liable  for  any  injuries  oc- 
casioned hy  any  wilful  violation  of  the 
mining  act,  or  any  wilful  failure  to  com- 
ply with  its'  provisions,  on  the  part  of  the 
examiner  or  manager." 

"It  is  not,  however,  contemplaUd  hy  the 
statute  that  the  mine  owner  shall  he  re- 
lieved of  liability  for  an  injury  resulting 
tu  men  working  in  his  mine,  in  consequence 
of  a  dangerous  condition  in  the  mine  of 
which  he.  had  actual  notice  by  reason  of  tiie 
fact  that  he  baa  not  received  notice  of  such 
condition  through  the  channel  of  the  report 
of  his  mine  examiner.  A  mine  examiner  is 
a  vice  principal  of  the  mine  owner,  .  ■  . 
and  actual  notice  to  the  mine  examiner  or 
the  mine  manager,  of  a  dangerous  condi- 
tion in  the  mine,  is  notice  to  the  ralne  owner 
of  auch  condition."  Olson  v.  Kelly  Coal  Co, 
236  III.  602,  86  N.  E.  S8. 

The  wilful  failure  of  the  manager  or  ex- 
aminer to  observe  the  provisions  of  the 
statute  is  the  wilful  failure  of  the  operator, 
even  where  the  operator  has  no  actual 
knowledge    of    the    delinquency    of    thi 
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lieries  Co.  232  111.  284,  83  N.  E.  83B. 

The  courts  have  upheld  the  statute  not- 
withstanding the^mine  owner  was  restricted 
in  bis  selection  of  the  employee  of  the 
members  of  a  certain  class. 

In  Donk  Bros.  Coal  t  Coke  Co.  v.  Lucaa, 
127  III.  App.  61,  the  appellate  court  said: 
"It  may  be  noted  that  the  statute  does  not 
restrict  the  operator  in  the  exercise  of  any 
proper  liberty  in  the  selection  of  auch  em- 
ployees. He  had  no  right  at  common  law 
to  select  any  but  competent  persons  for  such 
service,  and  the  presumption  muat  he  that 
ail  competent  persons  desiring  such  employ- 
ment will  be  licensed  ('certificated') ;  tnere- 
4Q  L.R.A.(N.S.) 


fore  all  competent  persons  who  are  willing 
to  perform  such  service  may  be  employed, 
and  the  operator  may  at  any  time  discharge 
such  employeea  for  failure  to  perform  any 
apecifled  duty,  or  for  any  other  reawHi,  or 
for  no  reason,  and  employ  others,  or  be 
may  perform  the  duties  himself  in  peison, 
if  he  is  able  and  competent  to  do  so,  and 
will  procure  the  requisite  certificate'.  The 
requirement  of  the  statute  is  only  that  these 
duties  shall  be  performed,  and  that  they 
shall  not  he  performed  hy  other  than  a  per- 
son whose  competency  is  evidenced  by  the 
required  certificate.  The  statute  relieves  the 
operator  of  a  part  of  his  common-law  duty. 
It  relieves  him  from  the  duty  of  making 
due  inquiry  as  to  the  applicant's  competency' 
before  employing  him.  The  certificate  ia 
prima  facie  evidence  of  such  competency,  but 
it  does  not  relieve  the  operator  from  re- 
sponsibility for  any  part  of  bis  conduct  not 
involving  hla  competency,  and  not  even  for 
that,  if  the  operator  knew  that  for  any 
reason  he  was  in  fact  incompetent." 

In  Fulton  v.  Wilmington  Star  Min.  Co. 
supra,  after  referring  to  the  cases  cited  hj 
counsel,  the  court  said :  "Some  of  thes« 
cases  were  under  the  pilotage  laws,  requir- 
ing that  a  ship  nearing  port  should  take  oa 
the  Hrat  pilot  who  bailed  the  vessel,  or  be 
liable  for  full  compensation  for  such  pilot. 
The  shipmaster's  choice  was  thus  limited. 
not  to  a  class,  but  to  an  Individual.  This 
difl'erence  creates  a  substantial  distinction 
between  those  cases  and  the  case  under  eon- 
■i  deration. 

The  constitutionality  of  the  statute  as 
thus  construed  was  passed  upon  by  the  SO' 
preme  Court  in  Wilmington  Star  Min.  Ca 
V.  Fulton,  205  U.  S.  80,  61  L.  ed.  708,  27 
Sup.  Ct.  Rep.  412,  and  it  was  held  that  the 
imposition  upon  mine  owners,  by  the  Illi- 
nois mining  act  of  April  18,  18B9,  of  re- 
sponsibility for  the  defaults  of  mine  manag- 
ers and  mine  examiners,  who  are  required 
by  that  act  to  he  sciccted  by  the  mine  own- 
ers from  those  holding  licenses  issued  by 
the  state  ininini^  board  created  by  such  act, 
does  not  deprive  them  of  their  property 
ivitliout  due  process  of  law,  in  violation  of 
U.  S.  Const.  14th  Amend.,  where  it  is  not 
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poBW  that  dutj  upon  the  mine  bosB.  True 
it  is  that  the  provisions  of  g  410  were 
made,  as  recited,  to  better  secure  the  ven- 
tilation of  coal  minea,  and  to  promote  the 
health  and  safety  of  persons  employed 
therein;  jet  we  thinic  that  the  purpose  of 
Um  l^ialature,  with  that  end  in  view,  naa 
that  these  officers,  the  mine  boss  and  ttie 
fire  boss;  were  to  have  no  respondeat  superi- 
or with  respect  to  those  duties  epeciftcally 
devolved  upon  them  bj  the  statute,  but 
that  the;,  within  their  several  epheres, 
should  be  made  the  responsible  agents,  and 
be  independent,  and  from  under  the  con- 
trol of  the  operator  in  the  discharge  of 
those  duties,  with  authority  given  them 
by  the  statute  to  call  upon  and  require  of 
the  operator  that  he  provide  them  with  the 

obligatory  upon  a  mine  owner  to  select 
particular  individual,  or  to  retain  one  wht 
selected,  if  found  iuoompetent.  It  should 
perhaps  be  noted  in  connection  with  this 
case  Uiat  it  reversed  the  judgment  for  the 
plaintiff,  but  solely  npon  errors  committed 
upon    the   trial. 

"The  fact  that  the  proprietor,  if  he  em- 
ploys'men  to  act  in  these  capacities,  is  re- 
quired to  employ  those  who  have  obtained 
the  certiflcate  from  the  state  mining  board, 
is  without  significance.  The  purpose  of  that 
provision  was,  so  far  as  possible,  to  guard 
against  the  possibility  of  the  proprietor  em- 
ploying incompetent,  intemperate,  negli- 
gent, or  disreputable  persons,  and  not  to 
enable  the  opcmtor  to  shift .  to  his  em- 
ployees his  respoasibility  for  the  manage- 
ment of  the  mine."  Henrietta  Coal  Co.  t. 
Martin,  sapra. 

It  lias  been  pointed  out  that  the  statutes 
of  this  character  do  not  require  the  mine 
owner  to  ItCep  the  certified  employee  io  hia 
employ,  and  the  certiflcate  given  by  the 
state  board  is  not  conclusive  as  to  the 
competency  of  the  holder. 

In  Consolidated  Coal  Co.  v.  Seniger,  179 
III.  370,  53  N.  E.  733,  where  the  competency 
of  a  stationary  engineer  was  in  question, 
the  court  said:  "As  to  the  other  objection, 
it  seems  defendant  was  prohibited  by  law 
from  employing  a  hoisting  engineer  who  did 
not  have  a  certiflcate  obtained  from  the 
state  board  of  mine  examiners,  and  Sasor 
had  such  a  certificate.  It  is  argued  that  by 
this  statute  the  law  has  provided  the  only 
means  by  which  a  hoisting  engineer's  abili- 
ties can  be  ascertaitied.  and  that  the  efficacy 
of  the  certificate  for  that  purpose  cannot  he 
disputed.  While  the  law  required  defend- 
ant to  splect  its  engineer  from  a  certain 
class,  it  did  not  make  it  obligatory  upon  it 
to  employ  Rasor,  or  to  retain  him  in  its  em- 
ployment. It  would  not  have  been  a  vio- 
lation of  any  law  to  have  discharged  him 
if  he  was  found  to  be  incompetent.  If  de- 
fendant had  been  compelled  to  employ  him, 
there  would,  of  course,  be  no  element  of 
negligence  on  its  part  in  doing  so.  and  it 
could  not  be  held  liable  for  a  violation  of 
the  law  on  account  of  his  unfitness.  Such 
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.ns  and  materials  for  the  proper  per- 
formance thereof.. 

In  consonance,  therefore,  with  our  previ- 
ous decisions,  we  must  hold  the  mine  boss 
and  fire  boss  fellow  servants  with  the  min- 
er in  the  performance  of  the  duties  im- 
posed upon  them  respecting  the  ventila- 
.  of  the  mine,  including  therein  the  duty 
of  the  mine  boss  to  make  break-throughs, 
and  to  use  brattices  for  such  ventilation. 

In  considering  this  case  our  attention 
has  been  called  to  the  fact  that  the  legis- 
lature of  Illinois,  in  1905,  in  re-enacting 
the  mining  laws  of  that  state,  made  pro- 
vis:  ona  therein  similar  to  those  in  Penn- 
sylvania and  in  this  state,  and  that  the 
supreme  court  of  Illinois,  in  Henrietta  Coal 
~      V.  Martin,  221  111.  460,  77  N.  E.  B02, 

a  certificate  does  not  conclusively  establish 
the  competency  of  the  person,  but  may  b« 
considered,  with  other  evidence,  npon  that 

And  iIm  Wihnington  SUr  Min.  Co.  t. 
Fulton,  supra. 

The  same  view  has  been  taken    in    Iowa, 

where  the  statute  requires  the  employment 
of  a  licensed  pit  boss. 

In  Poll  V.  Numa  Block  Coal  Co.  149 
Iowa,  104,  33  L.R.A.(N.S.)  848,  127  N.  W. 
1106,  it  was  held  that  requiring  a  mine 
operator  to  employ  only  licensed  pit  bosses 
does  not  relieve  him  from  liability  for  the 
negligence  of  his  employees  so  far  as  it  per- 
tains to  the  performance  of  the  nondelegable 
duties  of  the  master.  The  court  said; 
"The  licensed  engineer  and  licensed  pit  boss, 
80  far  OS  their  work  or  duty  pertain  to  the 
nondelegable  obligations  of  tae  master,  are 
none  the  less  his  representatives  because  the 
law  requires  them  to  possess  certain  pre- 
Bcrilwd  qualifications.  .  .  .  The  law 
cited  by  counsel,  which  compels  the  master 
of  a  ship  to  employ  a  licensed  pilot,  and 
under  which  there  have  been  decisions 
which  relieve  the  shipowner  from  the  conse- 
quences of  the  pilot's  negligence  or  in- 
competence, is  not  in  point.  If  the  ship- 
owner sends  to  sea  a  vessel  of  such  de- 
fective construction  that  it  sinks  while  it 
is  being  taken  out  of  the  harbor,  no  one 
would  contend  that  he  is  relieved  from  re- 
sponsibility for  his  negligence  because  a 
licensed  pilot  was  in  charge  when  the  dis- 
aster occurred." 

But  the  contrary  rule  prevails  in  a  num- 
ber of  other  jurisdictions. 

In  Pennsylvania  the  rule  is  that  inas- 
much  as  by  the  act  of  June  2,  18B1,  Pub. 
Laws,  178,  the  state  requires  the  employ- 
ment by  the  operator  of  mines  of  a  certified 
foreman,  and  invests  such  foreman  with  the 
power  to  compel  compliance  with  his  direc- 
tions so  far  as  they  relate  to  the  safety  of 
the  employees  in  the  mine,  an  employer  can- 
not be  held  liable  for  the  mistakes  or  in- 
competency of  the  state's  representative. 
This  act  is  practically  the  same  as  the  act 
of  May  IS,  1893,  Pub.  Laws,  52,  which  re- 
lates solely  to  the  bituminous  mines.        , 
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refiued  to  follow  our  decisiona  and  the  de- 
'cisiona  in  PenDsylvania,  in  construing  tlie 
IIliDOiH  statute.  We  have  conaidcred  tliose 
cases,  aa  well  as  tbe  later  cosea  of  the  aame 
court,  together  with  the  decision  of  the 
Supreme  Court  of  the  United  States  (205 
V.  a.  60,  El  L.  ed.  708,  27  Sup.  Ct.  Rep. 
412)  in  the  case  of  Wilmington  Star  Hin. 
Co.  T.  Fulton,  originating  in  Illinois  and 
affirming-  the  judgment  below.  This  latter 
case  went  to  the  Supreme  Court  upon  a 
constitutional  question,  and,  of  course,  that 
court  did  not  undertake  to  give  Its  own 
construction  of  the  statute  in  question.  It 
simply  followed  the  construction  given  b]' 
the  supreme  court  of  lUinoia,  and  deter- 
mined from  it  whether  the  atatute,  aa  al- 
leged, was  in  conflict  with  the  ]4tb  Amend- 
ment to  the  Federal  Constitution.  No  con- 
sideration of  these  cases  inducss  us  to 
depart  from  oui  former  decisions. 

The  Pennaylvania  rule  has  been  Mserted 
in  the  following  cases  which  arose  under  one 
or  the  other  of  the  aEjove  acts:  Dur- 
kin  T.  Kingston  Coal  Co.  171  Pa.  193, 
29  L.R.A.  808,  60  Am.  St.  Rep.  801,  33  Atl. 
237  (way  allowed  to  become  defective)  ; 
Golden  t.  Mt.  Jeisup  Coal  Co.  226  Pa.  164, 
73  Atl.  1103  (props  set  too  near  traclt)  j 
Dempeej'  v.  Buck  Run  Coal  Co.  227  Pa. 
571,  76  Atl.  745  (defective  ventilation); 
D'JoTko  V.  Berwind-White  Coal  Min.  Co. 
231  Ps.  164,  80  Atl.  77  (explosion  of  gas)  ; 
Reeder  v.  Lehigh  Valley  Coal  Co,  231  Pa. 
563,  80  Atl.  1121  (obiter)  ;  Szotak  v. 
Berwind-Whif«  Coal  Min.  Co.  SB  Misc.  98, 
72  N.  Y.  Supp.  647  (defects  in  crossing  over 
haulage  way). 

Although  a  mine  foreman  apnointed  in 
accordance  with  the  statute  ia  a  fellow  serv- 
ant, yet  if  the  master  intruats  him  with  the 
duties  of  superintendence,  the  master  will 
be  liable  for  hia  negligence  while  acting  as 
au  per  in  ten  dent.  Hood  v.  Connell  Anthra- 
cite Min.  Co.  231  Pa.  647,  81  Atl.  66;  Wol- 
cutt  V.  Erie  Coal  t  Coke  Co.  220  Pa.  204, 
7S  Atl.  197. 

The  attempt  in  the  atatute  to  make  the 
maater  liable  for  the  acta  of  the  certified 
foreman  was  held  unconstitutional.  (Durkin 
V.  Kingston  Co.  171  Pa.  193,  29  L.R.A.  808. 
50  Am.  St.  Rep.  BOl,  33  Atl.  237,  where  it 
waa  held  that  the  imposition  of  liability  on 
a  mine  owner  by  the  act  of  1881,  srt.  17, 
for  the  failure  of  a  certifled  foreman  whom 
he  is  compelled  to  employ,  and  with  whose 
acts  he  cannot  interfere,  and  whose  duties 
are  prescribed  by  the  act,  to  comply  with 
those  duties,  ia  unconstitutional  and  void). 

A  similar  view  lias  been  taken  in  Tennes- 
see, where  the  statute  made  the  employment 
of  a  certified  foreman  compulsoi?  (Acts 
1903,  chap.  237),  Sale  Creek  Coal  &  Coke 
Co.  V.  Priddy,  117  Tenn.  168,  96  S.  W.  610, 
10  Ann.  Cos.  746. 

In  distinguiahing  Smith  v.  uayton  Coal 
&  1.  Co.  115  Tenn.  543,  4  L.R.A.(X,S.)  1180, 
62  S.  W.  62,  cited  eupra,  decided  under  an 
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These  conclusions  render  it  i: 
for  us  to  consider  spec i flea lly  any  other 
questions  presented  and  argued  here.  Tbej 
are  all  answered  by  our  conclusions  on  the 

We  are  therefore  of  opinion  to  reverse 
the  judgment  below,  award  the  defendant  i 
new  trial,  and  to  remand  the  case  to  Ha 
Circuit  Court  for  that  purpose. 

Wtlllomfl,  J.,   dissenting: 

I  am  unable  to  agree  with  my  associaics 
in  BO  much  of  the  foregoing  opinion  u 
holds  that  the  mining  boss  is  not  a,  vice 
principal,  or  agent,  of  the  operator  in  to 
far  as  the  question  relates  to  the  perform- 
ance of  those  duties  which  are  exprewl; 
enjoined  by  statute  upon  the  operator,  u 
well  as  upon  the  mining  boss.  Section  409, 
Code  1906,  makes  it  the  duty  of  "the  op- 
erator or  agent  of  ever;  coal  mine     .     .    .* 


under  a  penalty  for  lailure  to  do  BO,  bat 
the  control  of  the  mine  foreman,  in  respect 
of  the  ditties  set  out  in  the  act,  is  token 
from  the  owner  and  the  foreman's  faithful 
discharge  ol  duty  secured  by  the  imposition 
of  penalties.  Under  such  a  atatute  there  a 
no  ground  on  which  to  place  the  li&bili^ 
'  of  the  owner  for  the  negligence  of  the  foic- 
msn  in  respect  of  hia  failure  to  discharge 
the  duties  referred  to." 

The  statute  ^rmitted  a  mine  to  be  opeT' 
ated  for  a  period  not  to  exceed  thirty  day) 
without  the  certified  mine  boss,  and  in  a 
Federal  decision  construing  the  act  it  was 
held  that  an  unlicensed  mine  boea  acting 
during  such  period  does  not  have  the  stand- 
ing of  a  certified  boss;  and  consequently  the 
mine  owner  is  liable  for  injuries  resulting 
from  hie  failure  properly  to  inspect 
Cumberland  Coal  &  Coke  Co.  v.  Gray,  82  C. 
C.  A.  87,  1S2  Fed.  939. 

In  Michigan,  under  a  statute  requiring! 
every  stationary  engineer  to  be  licensed, 
and  every  new  boiler  inspected  before  being 
put  in,  it  was  held  that,  in  the  absence 
of  actual  knowledge  of  an  engineer's  in- 
competency, the  master  is  not  liable  for  in- 
juries due  to  defects  in  a  boiler  which 
would  have  been  discovered  by  a  reasonable 
inspection,  where  the  engineer  was  present 
at  the  inspection.  Vincent  v.  Clements,  150 
Mich.  408,  114  N.  W.  330.  After  alluding 
to  the  primary  duty  of  the  maater  to  fur- 
nish reasonably  safe  appliancea,  the  court 
aaid:  "This  primary  duty  is  modified, 
however,  in  the  case  before  us  by  the  re- 
quirements of  the  ordinance,  the  character 
of  the  services  to  be  rendered  by  the  en- 
gineer, and  the  duties  owing  by  him  to  the 
defendants.  The  defendants  were  not  at 
liberty  to  commit  to  wh<an soever  they 
pleased  the  care  and  operation  of  their 
boiler,  but  were  limited  in  their  choice  to 
those  whose  qualifications  for  the  position 
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to  provide  »nd  maintain  "ample  meani 
ventilation,"  and  specifies  what  the  mt 
of  ventilation  shall  be,  one  of  which  is 
break-throughs  in  the  wall,  or  brattice. 
This,  in  my  opinioo,  is  a,  nonaesignable 
dutf,  and,  notwithstandiiig  the  statute 
(g  410)  enjoins  the  performance  of  the 
same  duty,  upon  the  mining  bosB,  I  do  not 
think  the  legialature  thereby  intended  that 
the  operator  should  be  relieved  from  per 
forming  it  also,  or  from  seeing  that  it  ii 
done.  If  be  ctioses  to  intrust  the. perform 
ance  of  this  joint  duty  whoil;  to  the  mia 
ing  boss,  he  thereby  makes  him  his  agent 
for  that  purpose.  I  do  not  deny  that,  ir 
the  perfonnance  of  those  duties  enjoined 
solely  upon  the  mining  boas,  he  is  properly 
regarded  as  a  fellow  servant  witli  the 
miner;  but  in  relation  to  the  negligent  act 
which  caused  the  death  of  plaintiff's  intes- 
tate,   the    failure   to   make    break-throughs 

had  been  determined  by  the  ofUcial  boiler  in- 
spector of  the  city,  and  who  held  his  license 
eertifying  that  they  were  'Bompetent  to  han- 
dle boilers  with  safety  to  life  and  proper- 
ty.'" 

In  England  it  has  been  held  that  tbe 
mere  fact  that  an  act  of  Parliament  re- 
quired tbe  owners  of  a  colliery  to  employ  a 
certified  manager  did  not  make  ^uch 
manager  any  tbe  less  a  servant  of  the  com- 
pany, and  consequently  a  fellow  servant  of 
the  other  employees.  Uowells  t.  Landore- 
Siemens  Steel  Co.  44  L.  J.  Q.  B.  N.  S.  26, 
L.  R.  10  Q.  B.  62,  32  L.  T.  N.  S.  19,  23 
Week.  Rep.  33S.  This  decision  is  based 
upon  Wilson  v.  Merrj,  L.  R.  1  H,  L.  Sc. 
App.  Cas:  326,  19  L.  T.  N.  S.  30,  19  Eng. 
Rul.  Cas.  132,  and  tbe  argument  would  he 
rejected  by  many  at  least  of  the  American 

Under  the  decisions  of  the  United  States 
Supreme  Court,  no  action  can  be  maintained 
at  common  law  against  the  owner  of  a  ves- 
sel for  the  fault  of  a  compulsory  pilot. 
Homer  Rarasdell  'Iransp.  Co.  v.  La  Compag- 
nie  Generale  Transatiantique,  1S2  U.  S,  408, 
45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831.  See 
also  The  Joseph  Vaccaro,  180  Fed.  272; 
Crisp  V.  United  States  ft  A.  S.  S.  Co.  124 
Fed.  748.  Of  course,  this  would  include 
actions  for  personal  injuries  received  by 
seamen  employed  on  the  vessel.  A  dilTerent 
rule  prevails  in  admiralty,  but  that  pre- 
sents a  dilTerent  question. 

It  may  not  be  out  of  place  at  this  point 
to  call  attention  to  some  other  esses  which; 
although  not  directly  in  point  upon  the 
question  here  discussed,  may  be  of  value 
because  of  the  somewhat  analogous  situa- 
tion presented. 

Where  a  superintendent  or  any  other 
servant  is  selected  not  by  the  master,  but 
by  the  servants,  either  directly  or  through 
the  medium  of  a  labor  union,  tne  msater  is 
not  liable  for  negligence  of  such  superin- 
tendent or  superior  servant. 

A  mine  owner  is  not  liable  for  tbe  negli- 
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not  more  than  100  feet  back  from  the  head- 
ing, or  tA  use  brattice,  so  as  to  properly 
ventilate  the  heading,  it  was  tbe  joint  neg- 
ligence of  both  operator  and  mining  boss, 
because  the  statute  expressly  makes  it  the 
duty  of  both  to  do  the  act  To  my  mind 
there  is  no  escape  from  this  conclusion.  A 
failure  to  make  break-throughs  not  less 
than  100  feet  hack  from  the  heading,  or  to 
use  brattice  instead,  is  negligence  per  »c, 
because  the  statute  eipreasly  requires  it  to 
be  done.  The  statute  is  intended  to  define 
what  is  a  reasonably  sate  place  in  which  to 
work,  as  applied  to  coal  mines,  and  impos- 
es upon  the  operator  a  nonassignable  duty. 
Section  410  was  not  intended  to  relieve 
him,  but  was  intended  to  give  great«r  se- 
curity to  the  miners.  The  making  of  break- 
throughs, or  the  use  of  brattice,  is  an  es- 
sential means  of  maintaJning  a  proper 
ventilation.      Without    one    or    the    other 

gence  of  a  shot  flrer  who  was  hired  by  the 
miners  themselves  under  a  contract  with 
the  mine  owner.  Edwards  v.  Lam,  132  Ky. 
42,  119  S.  W.  175.  The  court  said:  "There 
is  not  a  liability  on  the  mine  owner  as  to 
ce  in  failing  to  control  the  time  and 
of  shooting  in  the  mines  when,  by 
an  agreement  between  the  mine  owner  on 
the  one  side  and  all  the  miners  on  the  other, 
the  former  had  not  the  duty  or  right  to 
control  the  matter  at  all;  but  it  waa  con- 
trolled by  the  men  themselves." 

A  stevedore  is  not  liable  for  the  negli- 
gence of  longshoresmen  or  screwmcn  in  his 
employ,  where  he  by  a  contract  with  his  em- 
ployees was  not  free  to  select  whom  he 
chose,  but  was  compelled  to  taxe  the  men 
Furnished  to  him  by  tabor  organizations. 
Farmer  v.  Kearney,  116  La.  722,  3  L.B.A. 
(N.S.)  1106,  39  So.  067.  The  court  said: 
"When  the  workmen  delegate  to  a  labor 
organiiatiou  which  they  have  joined  (and 
to  others  iii  privity  with  their  own  organ- 
isation) the  right  of  selection  and  superin- 
tendence, they  agree  to  accept  the  member- 
ship of  their  fellow  workman  in  those 
organizations,  and  the  action  of  those  as- 
sociations, ipso  facto,  as  a  good  and  suf- 
ficient guaranty  to  them  for  their  indi- 
vidual safety  and  protection,  so  far  as  the 
contractor  is  concerned.  If  they  deem 
membership  in  organizations  as  conferring 
benefits  upon  them,  they  cannot  accept  the 
benefits  and  repudiate  the  resulting  legal 
disadvantages." 

Likewise  it  has  been  held  that  an  em-, 
ployer  is  not  liable  to  his  employee  for  in< 
juries  caused  by  defective  materials  used, 
where  the  master  did  not  have  a.  free  choice 
of  the  selection  of  the  materials.  McCall 
V.  Pacific  Mail  8.  S.  Co.  123  Cal.  42,  55  Pac. 
706  (contractor  held  not  liable  for  injuries 
to  his  employee  doe  to  defective  materials 
Furnished  by  tbe  master  under  the  contract 
between  the  master  and  the  contractor). 

w.  M.a. 
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there  could  be  do  ventilation.  Tltey  are 
BMeasSirf  to  the  circulation  of  air,  and  cir- 
culating air  ia  eaaetitial  to  the  ttealth  and 
Bkfetf  of  the  miner.  Without  air  paasages 
the  fan  would  be  a  useleiiH  contrivance. 
Without  a  circulating  channel  the  fan 
would  ontj'  aerve  to  condense  and  hold  the 
air  in  the  working  places,  and  prevent  the 
eacape  of  the  daogeroua  gaaea.  It  would  be 
like  blowing  air  into  a  bottle. 

Ur.  Thompaon,  in  hie  work  on  Negligence 
(voL  4,  S  4206),  in  commenting  on  such 
statutes  aa  those  in  Pennsylvania,  lodiana, 
and  West  Virginia,  which  require  the  opera- 
tor to  employ  a  mining  boss,  says:  "The 
elTect  ol  such  a  statute  is  to  prescribe  the 
duties  owing  by  the  masler,  and  the  fact 
tliat  tlie  mine  bosa  is  required  to  be  em- 
ployed to  perform  those  duties  does  not 
relieve  the  master  from  tlie  obligation  of 
|ierfovming  them  or  of  seeing  that  they  are 
performed." 

1  have  carefully  coniiidered  our  own  cases 
on  the  point.  In  Williams  v.  Thacker  Coal 
ft  Coke  Co.  44  W.  Vh.  5BQ,  40  L.R.A.  812. 
30  S,  K.  107,  this  court  laid  down  the  propo- 
sition that,  when  the  operator  has  employed 
a  competent  mining  boss,  "he  hse  discliarged 
his  duty  to  bis  employees  in  relation  to 
thoee  duties  which  the  statute  prescribes 
shall  be  performed  by  such  mining  boss,  and 
the  operator  or  'ajrent  is  not  liable  for  in- 
juries arising  from  the  negligence  of  the 
mine  boss,"  I  think  this  proposition  is 
too  broad  to  be  sound  in  principle.  It  ought 
to  be  qualified  by  limiting  its  application 
to  the  neglect  of  the  mining  boss  in  the 
performance  of  those  duties  which  are  not 
also  expressly  enjoined  upon  the  operator. 
The  facts  in  that  case  show  that  plnintiff's 
intestate  was  crushed  and  killed  by  the  fall- 
ing of  slate  in  the  mine,  and  by  reference 
to  (he  statute  it  will  be  seen  that  §  410 
makes  it  the  express  duty  of  the  mining 
boss  to  see  "that  all  loose  coal,  slate,  anrt 
rock  overhead  in  the  working  places  and 
along  the  haulways  be  removed  or  carefully 
secured  so  as  to  prevent  danger  to  per- 
sona employed  in  such  mines";  but  that 
statute  doea  not  enjoin  this  duty  upon  the 
operator.  Therefore,  unlike  the  provieion 
in  reference  to  the  making  of  break-throughs 
100  feet  apart,  or  of  using  brattice  to 
'  properly  ventilate  the  face,  it  is  not  ft 
double  duty  enjoined  upon  both  the  opera- 
tor and  the  mining  boss.  Consequently' 
the  neglect  of  the  mining  boes  to  carefully 
inspect  the  roof  would  not  be  the  neglect 
of  the  operator,  but  would  be  the  negligent 
act  alone  of  the  mining  boss,  who,  as  far 
as  such  act  is  concerned,  is  a  fellow  servant. 
I  think  that  case  was  properly  decided; 
hut  I  do  not  think  tlie  facts  warranted  so 
40  I-Jl.A.(N5.) 


broad  and  unqualified  a  statement  of  the 
principle   of   law  aa   was   therein   made. 

In  .McMillan  v.  Middle  States  Coal  & 
Coke  Co.  61  W.  Va.  531,  11  IiR.A,lN,S.) 
840,  57  B.  E.  12S,  plaintiff  was  injured  by 
the  explosion  of  dynamite  caps  which  be 
had  been  directed  by  the  mine  bosa  to  go 
to  a  box  and  get  ond  carry  to  a  fellow  work- 
man. The  mining  bosa  was  there  properly 
held  to  be  a  fellow  servant  of  the  man 
injured. 

1  think  the  rule  was  again  atated  too 
broadly  in  the  fourth  point  of  the  syllabus 
of  the  case  of  Squilache  v.  Tidewater  Coal 
&  Coke  Co.  84  W.  Va.  337,  62  S.  E.  44B. 
Squilache  was  burned  by  the  explosion  of 
gas  in  the  mine,  and  claimed  thati  the 
presence  of  the  gas  was  due  to  the  want 
of  proper  ventilation;  but  just  what  par- 
ticular act  of  negligence  on  the  part  of  the 
operator  plaintiff  complained  of  does  not 
appear.  It  would  seem  from  a  reading  of 
the  case  that  Squilache  claimed  that  the 
presence  of  gas  in  dangerous  quantities 
was  suflkient  of  itself  to  show  a  want  of 
proper  ventilation  and  the  incompetency 
of  the  fire  boss.  It  was  further  claimed 
tliat  the  stoppage  of  the  large  fan  on  the 
outride  of  the  mine,  on  the  day  previous 
to  the  accident,  was  responsible  for  tht 
presence  of  the  gas,  and  that  these  fnrts 
established  negligence  on  the  part  of  the 
operator;  but  it  does  not  appear  in  that 
case  that  break-throughs  were  not  made  at 
the  required  distance,  or  that  brattice  was 
not  used;  nor  does  it  appear  that  the  in- 
jury waa  the  result  of  the  failure  of  the 
operator  to  provide  the  means  of  ventila- 
tion  required  by  the  statute.  It  is  true 
that  §  408  makes  it  the  duty  of  the  operator 
to  keep  the  fan  going,  as  well  m  to  pro- 
vide channels  for  the  circulation  of  the 
air  driven  by  the  fan;  but  it  does  not  ap- 
pear that  it  was  not  necessary  to  stop  (lie 
fan  for  the  purpose  of  repairing  its  ma- 
chinery, and  the  statute  expresbly  allnws 
it  to  be  stopped  for  this  purpose  and  for 
the  purpose  of  any  other  work  in  the  mine 
making  it  necessary  to  stop  it.  Neitlier 
does  it  appear  how  long  it  was  stopped. 
or  whether  the  stoppage  waa  the  proximate 
cause  of  the  injury.  In  short,  it  dote  not 
appear  that  the  operator  failed  to  perform 
any  of  those  acts  which  are  expressly  en- 
joined upon  him  by  tne  statute.  It  may 
have  been  that  the  mine  generated  gas  in 
auch  large  quantities  that  the  circulation 
would  not  have  carried  it  away  fast  enough 
to  prevent  the  explosion,  notwithstanding 
the  break-throughs  may  have  been  made 
as  required  by  law,  la  such  case  it  was 
clearly  the  duty  of  the  mining  bosa  to 
cause  the  break-throughs  to  be  made  nearer 
together  than  100  feet,  and  in  this  matter 
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ha  is  Tested  with  a  discretion.    The  neglect 
oi   the   mining  boss   to   do  more   than   the 
statute    expressl;    required,    in    order 
secure  good  TeDtiUtion,  would  be  his  own 
neglect,  and  not  that  of  the  operator. 

All  of  the  above  cases  are  clearly  dis- 
tinguishable from  the  present  one,  and 
should  not  control  it.  In  neither  odc  ol 
them  was  the  question  presented  tliat  U 
direct) J  involTed  in  the  decision  of  this 
case,  which  is:  Did  the  legislature  intend 
to  relieve  the  operator  from  liability  for 
failure  to  provide  and  maintain  certain 
specified  means  of  ventilation,  by  making 
it  alio  the  dut;  of  the  mining  boss  to  see 
that  such  means  of  ventilation  are  usedT 
I  tliink  clearly  not,  and,  if  the  operator 
intrusts  the  performance  of  those  double 
duties  solely  to  the  mining  boss,  he  thereby 
makes  faim,  for  that  purpose,  his  agent 
or  vice  principal. 

Section  410,  which  provides  for  the  en 
ployment  of  a  mining  boss  and  dennes  hi 
duties,  is  very  signifleant  in  the  language 
used  in  the  beginning  of  the  section.  Afti 
defining  the  duties  of  the  operator  in  i 
400,  g  410  begins:  "In  order  to  better 
secure  the  proper  ventilatioa  of  every  coal 
mine  and  promot«  the  health  and  safety 
of  persons  employed  Uierein,  the  operat< 
OT  agent  shall  employ  a  co^npetent  and 
practical  inside  overseer,  to  be  called  'min- 
ing boss,' "  etc.  This  language  clearly  im- 
plies that  the  operator  is  not  relieved  of 
those  duties  which  the  previous  section 
enjoins  upon  him,  but  that  the  legislature 
intended  to  provide  an  additional  safeguard 
and  protection  to  the  miner,  whose  labor, 
under  the  most  favorable  conditions,  is 
known  to  be  of  the  most  hazardous  nature, 
by  charging  the  same  duties,  and  many 
more  besides,  upon  the  mining  boss.  This 
is  the  view  taken  by  the  appellate  court 
of  Indiana  in  the  cose  of  Linton  Coal  & 
Min.  Co.  V.  Persons,  11  Ind.  App.  284,  274, 

39  N.  E.  214,  217,  in  construing  a  statute 
similar  to  our  own,  which  makes  it  the 
dut;  of  both  the  operator  and  the  mining 
boss  to  do  certain  things,  and  to  see  tliat 
they  are  done.  The  court  in  its  opinion 
(on  page  274)  says:  "This  duty  the  em- 
ployer cannot  delegate  so  as  to  escape  lia- 
bility. No  matter  by  whom  the  duty  is 
performed,  the  employer  is  Tcsponsible  if 
it  is  negligently  performed,  and  from  that 
negligence  injury  results.  The  statute  cited 
was  not  intended  to  relieve  the  employer 
of  this  responsibility.  The  purpose  was  to 
provide  an  additional  safeguard  against 
injury  to  employees  in  mines  by  requiring 
th«  operator  of  the  mine,  through  the  min- 
ing boss,  to  give  special  attention  to  the 
safety  of  the  mine  as  a  working  place.  It 
was  not   intended  to  absolve  the  owner  or 
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operator  from  liability  when  be  employed 
a  competent  mining  boss  and  delegated  the 
duty  to  him  of  making  safe  the  place  where 
be  required  bis  employees  to  work."  The 
same  interpretation  was  given  tb  a  similar 
statute  by  the  supreme  court  of  Illinois,  In 
Henrietta  Coal  Co.  r.  Martin,  221  111.  400, 
77  N.   E.  002. 

Our  statute  was  correctly  interpreted  l^ 
this  court,  I  think,  in  the  case  of  Qraham 
V.  Newburg  Orrel  Goal  k  Coke  Co.  38  W, 
Va.  273,  18  S.  E.  S84.  That  case  haa  not 
been  exprenaly  overruled  by  any  subsequent 
decision,  and  I  am  unable  to  see  wliy  the 
law  as  therein  expressed  is  not  applicuble 
to  the  present  case.  Point  1  of  the  syllabus 
states  the  law  as  follows:  "Jt  is  the  duty 
of  the  operator  of  every  coal  mine  to  pro- 
vide ample  means  of  ventilation,  end  to 
cause  air  to  be  circulated  through  the  liead- 
ings  and  working  places,  so  as  to  dilute, 
render  harmless,  and  carry  off  dangerous 
and  noxiouH  gases,"  etc.  The  statute,  as  it 
then  was,  required  the  operator  to  see  that 
break-throughs  were  made,  or  that  brattice 
was  used  so  as  to  keep  the  working  places 
well  and  properly  ventilated;  and  by  the 
same  act,  as  amended  in  1001  (Acts  1001, 
p.  22B,  chap.  106,  §  10),  he  Is  requiredto 
do  the  same  thing,  eicept  that  by  the 
amendment  these  break-throughs  are  re- 
quired to  be  made  every  100  feet^  or  brat- 
tice to  be  used,  thus  making  his  duty  in 
this  regard  more  specific.  I  am  supported 
in  my  view  of  what  is  a  proper  construc- 
tion of  the  statute  by  the  sound  and  force- 
ful reasoning  of  Brannon,  J.,  found  on  page 
27S  of  the  opinion.  I  cannot  see  that  the 
legislature  has  shown  any  less  solicitude 
for  the  safety  of  tbe  miner  by  the  amend- 
ment  of  the   act.     I   rather   think   it   has 

It  does  seem  to  me  that  any  other  con- 
struction of  the  statute  than  what  I  seek 

to  give  it  would  relieve  the  operator  of  lia- 
bility from  almost  all  acts  of  negligence 
in  the  ventilation  and  operation  of  the 
mine,  and  would  serve  to  abolish,  almost 
entirely,  the  doctrine  which  is  as  old  as 
the  common  law  itself,  and  which  is,  with 
few  exceptions,  reropniwd  in  every  juris- 
diction where  the  English  common  lawpre- 
vails,  requiring  the  master  to  furnish  a 
reasonably  safe  place  for  his  servant  to 
work,  and  would  a)ao  tend  to  encourapfn 
negligence  and  indifference  on  the  part  of 
the  operator  concerning  the  health  and 
safety  of  his  employees.  Our  statute  de- 
mands no  greater  qualification  for  a  min- 
ing boss  than  that  be  shall  be  a  citizen  of 
the  state,  and  shall  have  bad  three  years' 
experience,  in  a  coal  mine.  Can  it  be  pos- 
sible   that   the   legislature   meant    that,    if 
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limited  quaHllcationB,  and  aliould  turn  over 
to  bim  tbe  operntion  and  ventiUtion  of  hU 
miue,  he  should  thereby  be  relieved  from 
k11  liabilltv  on  account  of  injuries  resulting 
from  hia  negligence  in  failing  to  provide 
and  maintain  the  means  of  ventilation  ez- 
preaaly  enjoined  bj  tbe  statiite,  however 
gross  I  I  cannot  think  so.  I  do  not  think 
tbe  duties  imposed  by  statute  upon  the 
operator  are  at  all  burdensome,  or  diiGcult 
to  perform;  but,  on  the  contrary,  I  think 
they  are  simple  sad  reasonable,  and  the 
operator  ehould  be  held  to  a  strict  com- 
pliance with  them. 

I  have  thui  expressed  my  views  at  some 
length,  because  I  am  led  to  believe,  from  a 
careful  reading  of  our  own  decisions,  that 
the  point  which  I  have  discussed  has  never 
fairly  arisen  in  any  other  case  in  thta 
court,  and  that  it  is  still  an  open  one.  I 
admit  that  it  is  settled,  and  properly  set' 
tied,  that  for  many  purposes  the  mining 
boss  is  a  fellow  employee  with  the  miner; 
but  T  do  not  think  it  is  settled  that  he  is 
a  fellow  employee  in  relation  to  the  per- 
formance of  those  duties  which  are  express- 
ly made  the  duty  of  both  the  operator  and 
the  mining  boss.  As  to  such  duties,  the 
correct  view,  in  my  opinion,  would  be  to 
regard  tbe  mining  boss  as  the  agent,  or 
vice  principal,  of  the  operator,  because,  as 
to  them,,  he  is  performing  a  nonassignable 
duty. 

I  would  affirm  the  judgment  of  tbe  lower 
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Jadfcment  —  on  judgment  note  —  ab- 
sence or  proceHs. 

A  judgment  purporting  to  be  by  confes- 
sion of  attorneys  in  fact,  on  a  note,  com- 

Headnote  by  MllXEX,  J. 


monly  called  a  judgment  note,  on  warrant 
of  attorney  therein,  purporting  to  empower 
and  authorize  the  payees  or  agent,  or  any 
prothonotary  or  attorney  of  record,  to  ap- 
pear for  the  makers  and  in  their  names,  and 
confess  judgment  against  them  in  favor  of 
the  payees,  for  the  amount,  with  costs,  and 
release  of  errors,  entered  by  the  clerk,  in  ths 
clerk's  oSioB,  in  vacation,  without  proeesi 
executed  on  defendant  and  declaration  filed, 
is  illegal  aiid  void  on  its  face;  and  any  exe- 
cution issued  thereon  is  also  without  war- 
rant of  law,  illegal  and  void,  and  on  motian 
of  defendants  should  be  quashed. 

(Robinson,  J.,  and  Brannon  P..  dissenL) 

(April  2,  l»ia.) 

ERROR  to  the  Circuit  Court  for  Berkeley 
County  to  review  a  judgment  denying 
defendants'   motion  to  quash   an  execution 
on  a  judgment  in  plaintiffs'  favor,  entered 
against   defendants  in  vacation.     Reversed. 
Tlie  facts  are  stated  in  the  opinion, 
Messrs.  J.  O.  Heneon  and  Allen  B.  Noll 
for  plaintiffs  in  error. 
Messrs.  Martin  &  Selbert  for  defendaiit 


Miller,  J.,  delivered  tbe  opinion  of  the 

The  judgment  below  to  which  this  writ  oi 
error  applies  denied  the  motion  of  defend- 
ants to  quash  the  execution  on  a  judgment 
in  favor  of  plaintiffs,  entered  against  them, 
in  vacation,  by  the  clerk  of  the  circuit  court 
on  September  12,  ISIO. 

The  entire  record  of  tbe  judgment  as  pre- 
sented here  is  as  follows: 

"This  day  came  the  defendants,  by  Martin 
&  Seihert,  their  attorneys  in  fact,  and  say 
that  they  cannot  gainsay  the  plaintiffs'  ac- 
tion against  them,  but  that  they  are  justly 
indebted  to  the  said  plaintiffs  in  the  sum  of 
{527.07,  with  interest  thereon  from  this 
date  and  the  costs  of  this  action,  on  account 
of  two  certain  notes,  one  dated  August  30th, 
1909,  due  six  months  after  date,  and  the 
other  dated  August  30th,  1909,  due  twelve 
months  after  date. 

"It  is  therefore  considered  that  tbe  plain- 
tiffs,  Arthur  B.  Farquhar,  Wm.  F.  Farqu- 
bar,  and  Frances  Farquhar,  general  part- 
ners, trading  and  doing  business  as  A.  B. 
Farquhar  Company,  Ltd.,  do  recover  of  and 


This  note  being  limited  to  the  question 
as  to  the  validity  at  common  law  of  a  war- 
rant of  attorney  authorizing  a  confession 
of  judgment,  cases  where  there  is  a  statute 
permitting  and  regulating  such  warrants  or 
absolutely  prohibiting  them  have  been  ex- 
cluded. The  question  of  the  validity  of 
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warrants  of  attorney  given  fcy  married 
women,  infanta,  or  incompetent  persons,  and 
questions  relating  to  the  consideration  for, 
or  of  the  operation  or  sufficiency  of,  war- 
rants of  attorney,  are  also  excluded. 

As  to  the  validity  in  other  states  of  judg- 
ment upon  warrant  of  attornev,  see  note 
in  3  L.R.A.(N.S.)  449.  Ab  to  law  govern- 
ing warrant  of  attorney,  see  not«  in  3S 
L.R.A.(N.S.)   814 
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from  the  s&id  defendants,  Chitrlea  E.  De- 
haven  aad  H.  L.  Dehaven,  the  aam  of  Five 
Hundred  and  Twenty- Seven  Dollara  and 
Seven  Cento  [SS27.07),  ttitb  interest  from 

this  date  until  paid,  and  their  costs  in  this 
behalf  expended.  Teste:  L.  De  W.  Ger- 
hjirdt,  Clerk  Circuit  Court  of  Berlieiey 
tkiDntf,  West  Virginia. 

"Memo:  Said  notes  were  filed  with  the 
said  cleric  upon  the  day  of  the  entry  of  said 
order,  and  are  in  the  words  and  figures 
following:" 

The  notes  referred  to,  of  which  one  is 
copied  in  the  record,  are  judgment  not«s,  in 
form  like  those  in  use  in  Pennsylvania, 
bearing  8  per  cent  interest,  and  providing 
for  a  10  per  cent  attorneys'  fee  in  addition 
to  all  other  necessary  exp;enses  of  collection 


after  maturity,  Th^  also  contain  waiver 
of  presentment  and  protest,  homestead  and 
exemption  rights,  real  and  personal,  and 
other  rights,  and  also  the  following  material 
provision:  "And  we  do  hereby  empower 
and  authorize  the  said  A.  B.  Farquhar 
Company,  Limited,  or  agent,  or  any  protbo- 
notary  or  attorney  of  any  court  of  record, 
to  appear  for  us  and  in  our  name  to  confess 
judgment  against  us  and  in  favor  of  said 
A.  B.  Farquhar  Company,  Limited,  for  the 
above-named  sum  with  costs  of  suit  and 
release  of  all  errors,  and  without  stay  of 
execution  after  the  maturity  of  this  note." 
The  motion  to  quash  assigned  as  the  only 
ground  therefor  that  the  judgment  is  void, 
the  clerk  being  without  authority  to  enter 


Warrants  of  attorney  to  confess  judgment 
were  in  use  in  England  from  a  very  early 
date,  as  is  evidenced  by  the  statement  In 
3  BI.  Com.  397,  that  "it  is  very  usual,  in 
order  to  strengthen  a  creditor's  security  for 
the  debtor  to  execute  a  warrant  of  attorney 
to  some  attorney  named  by  the  creditor, 
empowering  him  to  confess  a  judgment 
.  .  .  in  an  action  of  debt  to  be  brought 
by  the  creditor  against  the  debtor  for  the 
specific  sum  due;  which  judgment,  when 
confessed,  is  absolutely  complete  and  bind- 
ing;" and  no  English  case  has  been  found 
that  has  held  such  an  act  invalid. 

In  this  country,  in  many  jurisdictions, 
■warrants  of  attorney  to  confess  judgment 
are  authorized  by  statute,  and  while  there 
are  a  few  cases  which,  in  the  absence  of 
statutory  authority,  have  held  such  war- 
rants valid,  A.  B.  Fabquhae  Co.  v.  De 
Havek,  is  in  accord  with  the  weight  of 
opinion  that  unless  so  authorized  they  are 
void,  as  against  public  policy. 

Thus,  in  First  Nat.  Bank  v.  White,  220 
Mo.  717,  132  Am.  St.  Rep.  612,  120  8.  W. 
38,  IB  Ann.  Cas.  S80,  a  warrant  of  attorney 
based  on  the  common  law,  to  waive  issuing 
a  service  of  process  and  confess  judgment. 
and  to  waive  and  release  all  errors  in  said 
proceedings  and  juilgment,  and  all  pro- 
ceedings, appeals,  or  writs  of  error  there- 
of, was  held  invalid  as  against  the  public 
policy  of  the  state.  It  was  said:  "The 
field  for  fraud  is  too  far  enlarged  by  such 
an  instrument.  Oppression  and  tyranny 
would  follow  the  footsteps  of  such  a  diver- 
sion in  the  way  of  security  for  debt.  Such 
instruments  procured  by  duress  could  short- 
ly be  placed  in  judgment  in  a  foreign  court 
and  much  distress  would  result  therefrom. 
,     .  Such   agreements  are  iniquitous  to 

the  uttermost  and  should  be  promptly  con- 
demned by  the  courts  until  such  time  ns 
they  may  receive  exprcsu  statutory  recog- 
nition, as  they  have  in  some  states."  Crini. 
V.  Crim.  182  Mo.  544,  54  L.R.A.  602,  85 
Am.  St.  Rep.  521,  63  S.  W.  489,  is  distin- 
gTiisbed  from  First  Nat  Bank  v.  White,  as 
being  a  case  which  deals  only  with  the  ques- 
tion as  to  whether  full  faith  and  credit  | 
should  be  given  to  an  Ohio  judgment  had 
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upon  a  contract  of  like  character  when  sued 
upon  in  Missouri. 

And  so,  in  McCrairy  v.  Ware,  6  Kan. 
App.  IGS,  61  Fac.  293,  a  stipulation  in  a 
note,  authorizing  any  attorney  whom  payee 
might  designate  to  appear  for  the  maker 
and  confer  upon  the  court  jurisdiction  with-  * 
out  the  maker's  knowledge,  was  held  invalid 
as  violating  the  very  terms  and  spirit  of  tlie 
laws  of  the  state.  The  court  said;  "It  cre- 
ates no  special  agency  in  anyone  tor  the 
purpose  designated,  but  leaves  it  open  for 
the  plaintiff,  filing  his  petition,  to  designate 
someone  as  the  special  agent  of  the  defend- 
ant simply  to  enter  an  appearance  and  give 
the  court  jurisdiction.  It  in  effect  results 
in  giving  the  defendant  no  day  in  court. 
It  would  open  the  door  to  fraud  and  oppres- 
sion, and  make  the  courts  involuntary  par- 
ties   thereto." 

And  in  Carlin  v,  Taylor,  7  Lea,  886,  ft  waa 
said  that  a  judgment  rendered  under  a 
warrant  of  attorney  empowering  "any  at- 
torney of  record  within  the  United  State* 
or  elsewhere  to  appear  for  me  and  confess 
judgment,  etc.,"  would  be  invalid. 

In  Stretch  v.  HancocJc,  2  N.  J,  L.  207,  a 
judgment  by  a  justice  on  a  judgment  note, 
without  process  and  proof,  was  reversed  as 
illegal.  The  court  said :  "The  defendant 
must  be  brought  into  court  in  the  usual 
way  and  the  same  proceeding  had  as  in 
other  cases  of  written  contracts." 

And  a  confession  of  judgment  upon  a 
warrant  of  attorney  contained  in  a  lease 
was  held  unauthorized  and  void  in  Bums 
T.  Nash,  23  III.  App.  552,  and  French  v. 
Miller,  126  III.  Bll,  2  L.R.A,  717,  9  Am.  St. 
Rep.  651,  18  N.  E.  811. 

And  also  in  Ball  y.  Poor,  81  Ky.  28,  it 
waa  held  that  a  power  of  attorney  to  enter 
appearance  in  a  cross  action,  and  given 
subsequently  to  the  filing  of  the  petition, 
while  not  within  the   letter  of  the  statute 

Eroviding  that  "powers  of  attorney  to  con- 
;ss  judgment  or  to  suffer  judgment  to  pass 
by  default  or  otherwise,  and  every  release 
of  errora  given  before  an  action  is  insti- 
tuted, are  declared  void."  yet  it  is  within 
the  spirit  of  the  statute,  and  is  void  u 
against  public  policy.  lolp 
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the  same  upon  a  judgment  note,  as  vas 
done,  without  suit  and  service  of  process. 

As  both  sides  agree,  the  question  present- 
ed is  one  of  first  impression  in  this  state. 
We  have  no  statute,  as  has  Fennsylvania 
and  manf  other  states,  regulating  the  sub- 
ject. In  the  decision  wa  are  called  upon 
to  render,  we  must  have  recourse  to  the 
rules  and  principles  of  the  commoii  law, 
in  force  here,  and  to  our  statute  law,  ap- 
plicable, and  to  such  judicial  decisionH  and 
pTiLctii?ea  in  Virginia,  in  force  at  the  time  of 
the  separation,  as  are  pTop«rlj  binding  on 
us.  It  ia  pertinent  to  remark  in  this  con- 
nection, that  after  nearly  fiftj  years  of 
judicial  history  in  this  state  do  ,Mse  has 
been  brought  here  involving  this  question, 
— strong  evidence,  we  think,  that  Bucb 
notes,  if  at  all,  have  never  been  in  very 
general  use  in  this  commonwealth.  And  in 
most  states  where  they  are  current  the  -use 
of  them  has  grown  up  under  statutes  au- 
thorizing them,  and  regulating  tiie  practice 
of  employing  them  in  commercial  transac- 
■  tions.  In  the  early  colonial  history  of  Vir- 
ginia, they  seem  to  have  had  considerable 
recognition,  but  their  use  was  abolished, 
and  prohibited  by  penal  statutes,  enacted 
in  1744,  and  tliey  did  not  again  come  into 


use  until  that  stAtute  was  repealed  by  the 
Code  of  1849.  5  Hen.  Stat,  at  L.  p.  240, 
99  4  and  6;  J  12,  chap.  76,  Code  1819; 
Revisory'  Code,  826,  note.  This  history  is 
pretty  thoroughly  covered  by  the  arguments 
of  counsel,  and  the  opinion  of  Judge  Mon. 
cure  in  InBoranee  Co.  v.  Barley,  16  Gr«tt 
363,  Anno.  144.  We  do  not  wish  to  be  un- 
derstood, however,  as  acquiescing  in  Judge 
MoDcure's  exposition  of  the  common  law  on 
the  subject,  vouched  in  support  of  the  early 
colonial  practices  bo  severely  condemned  by 
the  statute  of  17U.  It  is  significant  that 
this  statute  does  not  refer  the  practice  toe- 
demned  to  the  common  law  as  its  source. 
Section  4  thereof  recites:  And  "whereas 
a  practice  has  of  late  been  introduced,  of 
taking  bonds,  commonly  called  judgment 
bonds,  with  condition,  for  the  payment  of 
money,  and  a  general  power  to  any  attor. 
ney,  to  appear,  and  suffer  judgment,  etc. 
.  .  .  ;  which  practice  must  be  attended 
with  ill  consequences,  debtors  having  no 
previous  notice  of  the  time  and  place  of  ten- 
dering such  judgments,  whereby  they  ^rr 
deprived  of  an  opportunity  of  making  dis. 
counts  appear  against  the  bond,  and  are 
first  put  to  unnecessary  law  cliargea,  and 
then  obliged  to  enter  into  eipenaive   chan- 


On  the  other  band,  the  validity  of  such 
warrants  to  confess  judgment  was  upheld  in 
Bush  V.  Hanson,  70  111.  480,  where  the  court 
said:  "A  warrant  of  attorney  to  confess 
judgment  is  a  familiar  cominon-law  secur- 
ity. The  entry  of  judgment  by  a  cognovit 
thereunder  is  a  proceeding  according  to 
the  course  of  the  common  law,  which  courts 
have  ever  entertained,  in  the  ordinary  ex- 
ercise of  their  authority  as  courts  of  gen- 
eral jurisdiction.  The  fact  that  the  stat- 
ute has  regulated  the  mode  of  procedure 
does  not  convert  the  proceeding  into  one  of 
such  a  special  statutory  character  that  the 
same  presumptions  do  not  obtain  as  in  the 
case  of  ordinary  jud)>ment8  of  superior 
courts  of  general  jurisdiction." 

And  in  Cross  v.  Moffat,  11  Colo.  210,  17 
Pac.  771,  it  was  claimed  that  a  judgment 
rendered  By  virtue  of  a  warrant  of  attorney 
embodied  in  a  promissory  note  should  be 
set  aside  because  the  instrument  did  not 
authorize  the  confession  as  made  in  the 
cognovit  at  the  time  the  proceeding  took 
place.  The  court  said:  "There  is  nothing 
in  our  statutes  that  prohibits  the  proced. 
ure  adopted  in  this  case.  It  is  fully  recog- 
nized and  generally  pursued  at  common 
law;  and  the  sections  of  the  Code  providing 
a  mode  for  obtaining  judgments  without 
action  do  not  inhibit  pursuing  this  common- 
law  method  when  authorized  by  contract 
of  the  parties  themselves," 

And  also  in  McClisb  Vi  Manning,  3  O. 
Greene.  223,  a  judgment  was  rendered  upon 
a  promissory  note  before  the  date  upon 
which  it  fell  due,  under  authority  of  war- 
rant of  attorney  embodied  in  the  instru- 
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ment,  and  it  was  contended  thst  the  judg- 
ment was  invalid  because  the  statute  regu- 
lating such  action  provided  that  any  persoa 
is  authorized  to  confess  a  judgment  by  him- 
self or  his  attorney  only  for  a  debt  bona 
fide  due.  But  the  court  said:  "lliia  stat- 
ute is  merely  cumulative  on  common-law 
principles  in  relation  to  judgments  by  con- 
f CSS  ion.  Tiie  same  general  rules  of  law 
which  prevailed  before  this  enactment  are 
still  applicable  to  bucIi  proceedings.  Judg- 
ments by  confession  are  encouraged  at  com. 
mon  law  hs  an  amicable,  easy,  and  cheap 
way  to  settle  and  secure  debts,  and  as  the 
c^novit  voluntarily  acknowledges  the  jus- 
tice of  plaintilT's  claim  and  authorises  a 
judgment  to  be  rendered  at  the  next  term 
of  court,  we  sec  no  reason  why  this  inten- 
tion of  the  parties  shouid  not  be  enforced." 

Parties  can  confess  judgment  h^  a  special 
power  of  attorney  as  well  as  in  person. 
Toledatio  v.  Relf,  7  I-A.  Ann.  60. 

And  in  Insurance  Co.  v.  Barley,  IB  Qratt 
383  (cited  at  length  in  A.  B.  Fakqdbas  Co. 
V.  De  Haven),  it  was  held  that  a  power  of 
attorney  to  confess  judgment,  executed  be- 
fore action  was  brought,  was  valid. 

And  while  it  seems  that  judgments  ren- 
dered on  a  note  in  accord&nce  with  tbe 
authority  given  by  power  of  attorney  em- 
bodied in  the  note  were  formerly  as  valid 
in  Alabama  as  if  rendered  on  regular  aerv- 
ice  (Hutchinson  v.  Palmer,  147  Ala.  517. 
40  So.  339;  Hodges  v.  Ashurst,  2  Ala.  301), 
(in  Jemison  v.  Freed,  101  Ala.  598,  60  So. 
52)  it  WBB  said  that  under  S  4296,  Code 
1907,  such  powers  are  now  void. 

J-  H.  B. 
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oei7  luita  for  relief;"    To  remedy  whereof, 
etc 

Tbe  BDtMtantial  features  of  g  S  of  thia 
&ct  are  embodied  in  g  12,  chapter  76,  Ke- 
▼bed  Code  1S19,  leading  aa  follows:  "If 
any  attorney,  or  other  person  practising 
aa  an  attorney,  shall  presume  to  appear 
under  any  power  of  attorney,  made  before 
action  brought,  for  confessing  or  suffering 
judgment  to  pass  by  default  or  otherwise, 
for  any  defendant  in  any  court  of  record  in 
thia  commonwealth,  such  attorney  shall,  for 
every  such  offense,  forfeit  and  pay  $1,G00 
to  such  defendant,  for  his  own  use,  to  be  re- 
covered, with  cDsts,  by  action  of  debt  or  in- 
formation, in  any  liourt  of  record;  and, 
moreover,  shall  be  liable  to  an  action  for 
damages,  at  the  suit  .of  the  party  grieved." 
It  waa  thia  section  which,  on  recommenda- 
tion of  tlie  Revisors,  was  omitted  from  the 
Code  of  1849,  repealing  it,  aad  by  which 
repeal  it  is  argued  the  common  law  was 
thereby  restored.  We  find  no  justification, 
either  iu  the  history  of  the  common  law  or 
elsewhere,  for  the  argument  presented  here, 
that  tbe  repeal  of  the  statute  of  1744  bj 
the  Code  of  1S4Q,  revived  a  local  practice 
not  known  to  the  common  law,  and  wliich 
the  repealing  act  itself  recites  hod  "of  late 
been  introduced."  That  the  common  law, 
so  far  as  affected  by  the  act  of  1744,  waa 
reatored  by  its  repeal,  we  concede,  bnt  far. 
tber  than  that  we  are  unwilling  to  go. 

In  Insurance  Co.  v.  Barley,  supra,  the 
latest  Virginia  case  which  can  be  said  to 
have  binding  force  upon  us,  suit  had  been 
brought,  but  it  does  not  diatinctly  appear 
whether  or  not  ttie  process  had  been  exe- 
cuted. The  grounds  assigned  for  the  mo- 
tion to  set  aside  the  judgment  were;  (!) 
That  the  power  of  attorney  was  executed  be- 
fore suit  brought;  (2)  that  an  attorney  in 
fact,  not  an  attorney  at  law,  could  not  con- 
fess Judgment  for  his  principal;  (3)  that 
if  an  attorney  in  fact  could  not  confess 
judgment  in  open  court,  only  the  defend- 
ant himself  could  confess  judgment  in  th« 
cleric's  office. 

Tbe  only  points  of  decision  in  that  case, 
pertinent  in  thia  caee,  are  covered  by  points 
2,  3,  and  4  of  the  syllabus,  aa  follows:  (2) 
"A  power  of  attorney  to  confess  a  judgment 
may  be  executed  before  the  action  is 
brought."  (3)  "A  judgment  may  be  con- 
fessed either  in  court  or  in  the  cleric's  office, 
by  an  attorney  in  fact,  though  the  attorney 
is  not  a  lawyer."  (4)  "When  a  statute 
changing  the  common  law  is  repealed,  the 
common  law  is  restored  to  its  former  state." 
The  fourth  point  we  concede;  and  limited 
by  the  rules  and  principles  of  the  common 
law,  as  modified  by  our  statutes,  |  43,  chap- 
ter 125,  and  g  2,  chapter  134,  Code  1906, 
we  do  not  know  that  any  particular  fault 
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can  be  found  with  the  general  character  of 
points  2  and  3.  The  Heriaors  of  the  Code 
of  JB49,  in  a  note,  as  a  reason  for  omitting  . 
aaid  g  12,  as  of  no  value,  aay;  "We  do  not 
perceive  my  good  reason  why  a  power  of 
attorney  to  confess  judgment  should  not  be 
lawful   before   a  writ   is   sued   out  as   well 

By  gradual  steps,  however,  the  supreme 
court  of  appeals  of  Virginia,  in  subsequent 
decisions,  have  further  innovated  on  the 
common  law.  In  Brockeobrougb  v.  Brock- 
enbrough,  31  Gratt.  680,  599,  it  is  held 
that  a  judgment  rendered  in  court,  upon 
the  confession  of  the  defendant  in  peraon, 
is  not  subject  to  collateral '  attack  for  lack 
of  process.  The  judgment  in  that  case,  how- 
ever, was-  not  predicated  on  the  Virginia 
statute — the  same  as  our  g  43,  chapter  126, 
supra — permitting  a  defendant  in  vacation 
to  confess  a  judgment  or  decree  in  the 
clerk's  office.  This  court  held  practically 
the  same  thing  in  Hunter  v.  Stewart,  23 
W.  Vo.  G49.  But  in  the  later  cose  of  Shad- 
rack  V.  Woolfolk,  32  Gratt.  709,  it  was  de- 
cided that  a  judgment  confessed  by  the 
defendant  in  the  clerk's  office  in  vacation 
is  not  the  subject  of  collateral  attack  hy 
other  creditors.  By  obiter  dicta,  the  court 
however,  ventured  the  opinion  that  if  it 
plainly  appeared  that  tbe  judgment  was 
confessed  without  a  writ  or  previous  proc- 
ess, it  would  not  on  that  ground  be  void, 
— citing  the  Broctenbrough  Case,  which 
was  a  confession  in  court  by  the  defendant 
in  person.  The  court  said  it  perceived  no 
substantial  difference  between  the  two 
cases.  In  Saunders  v.  Lipscomb,  00  Va. 
647,  19  S.  E.  4eO,  relying  on  the  two  cases 
just  referred  to,  and  in  Manson  v.  Raw- 
ling,  112  Va.  384,  71  S.  E.  584,  the  court 
went  still  fartlier,  in  holding  in  the  first 
case  that  a  judgment  by  confpssion  by  an 
attorney  in  fact,  in  tlie  latter,  by  defend- 
ant in  person,  in  vacation,  in  the  clerk's 
oiflee,  without  process,  waa  not  subject  to 
collateral  attack,  and  it  may  be  observed 
that  the  farthest  any  of  these  Virginia  cases 
have  gone,  literally,  at  least,  is  to  hold 
such  judgments  not  subject  to  collateral 
attack. 

The  case  we  have  here,  on  the  motion  to 
quash  in  one  of  the  collateral  attack,  and  to 
sustain  the  motion  and  reversed  the  judg- 
ment below,  we  must  hold  the  judgment 
void  upon  it  face.  la  it  so  void?  As  al- 
ready indicated,  the  question  must  be  an- 
swered practically  upon  the  common -law 
mlee  and  principles.  We  have  no  statute 
in  any  way  governing  the  subject,  except 
%  43,  chapter  125,  of  the  Code,  providing 
for  a  confession  by  defendant  in  vacation  in 
the  clerk's  office.  What,  then,  is  the  com- 
mon law  applicable  to  the  case!  ,1,^ 
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In  1  Black  on  Judgmenti,  g  60,  it  Is 
Raid:  "All  judgmenta  rendered  upon  t)ie 
confeaaioa  of  the  delendaiit  may  be  divided 
into  two  claesee:  1.  Tfaote  entered  in  an 
actios  regularly  commenced  by  the  iBHuance 
and  Krvice  of  process.  2.  Those  entered 
upon  the  confeBHion  of  the  defendant,  or  hia 
warrant  of  attorney,  without  the  inati- 
lutioa  of  an  action.  The  former  class  of 
judgments  are  well  known  to  the  common 
law  and  must  be  tested  and  sustained  by 
I'ules  and  principles  existing  independently 
of  statutes,  white  judgments  of  the  latter 
class  derive  all  their  afficacy  from  positiTe 
law,  and  must  conform,  in  order  to  be  valid, 
to  all  the  requirements  and  formalities  set 
up  by  the  legislature."  In  the  same  sec- 
tion this  writer  further  says:  "Now  judg- 
ments entered  for  the  plaintiff  upon  the 
defendant's  admisBion  of  the  facts  and  law, 
as  the  same  are  known  to  the  common  law 
and  exist  independently  of  statutes,  are  of 
two  varieties;  first,  judgment  by  cognovit 
actionem,  and  second,  by  confession  relicta 
verificalione.  In  the  former  case  the  de- 
fendant, after  service,  instead  of  entering 
a  plea,  acknowledges  and  confesses  that  the 
plaintiff's  cause  of  action  is  just  and  right- 
ful. In  the  latter  case,  after  pleading  and 
before  trial,  the  defendant  both  confesses 
the  plaintiff's  cause  of  action  and  with- 
draws or  abandons  his  plea  or  other  allega- 
'tions,  whereupon  judgment  is  entered 
against  him  without  proceeding  to  trial. 
In  order  to  sustain  a  judgment  of  either 
of  tbese  sorts,  It  is  essential  that  process, 
regularly  issued,  should  have  been  served 
upon  the  defendant  (though  he  may  accept 
service  with  the  same  effect  as  if  the  writ 
had  been  served  as  it  usually  is)  ;  and  an 
agreement  in  writing  made  out  of  court, 
authorizing  the  clerk  to  enter  up  such 
a  judgment,  will  not  sustain  it,  where  there 
has  been  no  appearance  by  the  defendant." 
Blackstone  says,  on  the  subject  of  confes- 
sion of  judgment  at  common  law;  "And 
this  happens,  in  the  first  place,  wiiere  the 
defendant  suffers  judgment  to  go  against 
him  by  default,  or  nihil  didt;  as  if  he 
puts  in  no  plea  at  all  to  the  plaintiff's 
declaration:  by  confession,  or  cognoi:it  ac- 
tionem, where  he  acknowledges  the  plain- 
tiff's demand  to  be  just:  or  by  non  sun  in- 
formatiu,  when  the  defendant's  attorney 
declares  he  has  no  instruction  to  say  any- 
thing in  answer  to  the  plaintiff,  or  in  de- 
fense of  his  client;  which  is  a  species  of 
judgment  by  default.  If  these,  or  any  of 
them,  happen  in  actions  where  the  specific 
thing  sued  for  is  recovered,  as  in  actions 
of  debt  for  a  sum  certain,  the  judgment  is 
absolutely  complete.  And  therefore  it  is 
very  usual,  in  order  to  strengthen  a  credi- 
tor's securitv.  for  the  debtor  to  execute  a 
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warrant  to  some  attorney  named  by  the 
creditor,  empowering  him  to  confess  a  judg 
ment  by  either  of  the  ways  just  now  men- 
tioned (by  nihil  dint,  cognovit  actioHcw,  m 
non  cum  (n/ormatii>)  in  an  action  of  debt 
to  be  brought  by  the  creditor  against  thi 
debtor  for  the  specific  sum  due;  which 
judgment,  when  confessed,  is  absolateiy 
complete  and  binding."  3  Bl.  Com.  396, 
3B7,  Tbie  great  Virginia  commentator,  Mr. 
Minor,  says  on  this  subject  {IV.  Minor's 
Inst.  720)  :  "The  defendant  was  always 
allowed  to  acknowledge  the  plaintiff's  ac- 
tion, and  confess  a  judgment  for  the 
amount  claimed,  or  for  such  part  thereof 
as  he  and  tbs  plaintiff  could  agree  upon, 
provided  it  was  done  in  open  court.  But  ■ 
confession  of  judgment,  in  the  clerk's  office 
was  never  contemplated  by  the  common  lav, 
and  can  only  take  place  in  pursuance  of 
the  authority  of  some  statute." 

So,  according  to  these  authorities,  tbe 
warrant  of  attorney,  in  use  at  common  law, 
was  confined  to  the  confession  of  judgments 
in  the  three  ways  enumerated  by  Black- 
atone,  In  a  pending  suit;  that  is,  by  an- 
swering nijtil  dicif,  co^ouit  actionem,  or 
non  »um  informatiu.  And  as  Ur.  Bladf 
says,  judgments  by  confession  of  defendant 
or  on  bis  warrant  of  attorney,  without  tbe 
institution  of  an  action,  derive  all  their 
efficacy  from  positive  or  statute  law.  And 
judgment  in  the  clerk's  office,  as  Mr.  Minoi 
says,  was  never  contemplated  at  the  com- 
mon law.  Such  warrant  of  attorney  wis 
usually  given  by  the  defendant  to  the 
plaintiff,  by  way  of  security,  on  compromis- 
ing an  action;  and  it  authorized  the  attor- 
ney to  whom  it  was  directed  to  appear  for 
the  defendant,  and  to  receive  a  declaration 
in  an  action  to  be  brought  against  him,  and 
thereupon  confess  the  same  in  tite  manner 
already  indicated.  Tidd,  New  Pr.  ISST  ed. 
275;  1  Tidd,  Pr.  1328  ed.  pp.  590,  608;  4 
Chitty,  Gen.  Pr.  333. 

In  the  case  at  bar,  counsel  for  defend- 
ants in  error  say,  they  rely  upon  the  fact 
that  there  is  nothing  in  the  record  showing 
affirmatively  that  process  was  not  served. 
The  record,  however,  purports  to  be  a  com' 
plete  transcript  of  all  the  proceedings  which 
took  place  in  the  clerk's  office  in  vacation, 
not  at  rules;  and  as  no  process  is  exhibited 
or  referred  to,  we  think  we  must  neces- 
sarily say  that  no  suit  was  begun,  by  prof- 
ess, and  that  there  was  no  action  pendii^ 
in  which  at  common  law,  a  judgment  on  s 
warrent  of  attorney  could  have  been  con- 
fessed, in  either  of  the  ways  authorized  by 
the  ancient  piactice.  Mr.  Freeman  says 
(2  Freeman  on  Judgments,  §  547)  :  "Jodg- 
inents  by  confession  are  in  no  wise  exempt 
from  the  rule  applicable  to  other  judgments, 
that  to  be  valid  tliey  must  be  entered  in  a 
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court  having  jurisdiction  over  tlie  aabject- 
matter  of  tbe  action  and  the  parties  tliere- 
to.  Though  no  adjudication  is  in  fact  re- 
quired in  entering  a  judgment  of  confeasion 
without  action,  yet  it  has  all  the  qualities, 
incidents,  and  attribute!  of  other  judg- 
ments, and  cannot  be  valid  unless  entered 
in  a  court  which  might  liave  lawfully  pro- 
nounced the  same  judgment  in  a  contested 
action.'  Where  the  law  requires  judgments 
to  be  signed  by  the  judge,  its  provision  ex- 
tends to  judgment  by  confession,  and 
renders  them  void  if  not  so  signed."  Look- 
ing to  the  literal  terms  of  the  power  we 
see  it  authoriies  sppearance,  but  gives  no 
specific  authoritj  to  waive  process,  or  to 
appear  in  the  clerk's  oiHce,  or  waive  the 
filing  of  the  declaration;  and  limited  b; 
the  rules  and  practices  prevailing  at  com- 
mon law,  we  must  saj  no  donee  of  the 
power  had  any  authority  to  waive  any  of 
tbe  rights  of  the  defendant,  to  be  sued  and 
served  with  process,  and  to  have  a  declara- 
tion filed  on  which  judgment  might  law- 
fully be  entered.  Without  jurisdiction  thus 
acquired  a  'judgment  at  common  law  on 
warrant  of  attorney  would  have  been  void. 
And  even  in  those  states  wliere  it  is  otlier- 
wise  provided  by  statute,  the  statute  being 
in  derogation  of  common-law  rights,  the 
statutes    are    strictly   construed.      23    Cyc. 

Let  us  Bee  how  this  question  has  been 
viewed  in  the  other  states  than  Virginia. 
In  Vermont,  the  supreme  court  says ! 
"Judgments  on  confession  without  ante- 
cedent process  have  no  basis  other  than  the 
statute,  and  a  full  compliance  with  the 
statute  is  necessary  to  their  validity,  and 
the  provisions  authorizing  them  are  to 
be  strictly  construed."  Mason  v.  Ward,  80 
Vt.  290,  130  Am.  St.  Rep.  987,  67  Atl. 
S20.  In  Iowa,  in  response  to  the  conten- 
tion that  the  statute  there,  regulating  con- 
fession of  judgment,  was  merely  cumulative 
of  the  common-law  remedy,  the  court  said: 
"We  do  not  think  this  position  is  correct. 
.  .  .  So  far  as  we  are  advised  it  has 
never  been  the  understanding  of  the  pro- 
fession nor  of  the  business  community  in 
this  state  that  warrants  of  attorney  to  con- 
fess judgment  had  any  place  in  our  law. 
A  confession  of  judgmeot  pertains  to  the 
remedy.  A  party  seeking  to  enforce  here 
a  contract  made  in  another  state  must  do 
so  in  accordance  with  the  laws  of  this 
state.  Parties  cannot,  by  contract  made  in 
another  state,  engraft  upon  our  procedure 
here  remedies  which  our  laws  do  not  con- 
template nor  author!  lie."  Hamilton  v. 
Schoenberger,  47  Iowa,  385.  In  New  Jersey 
the  entry  of  judgment  by  a  justice  on  a 
judgment  note  without  process  or  proof  was 
declared  illegal.  That  court  said:  "The 
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defendant  must  be  brought  into  court  in  tlis 
usual  way,  and  the  same  proceeding  had, 
as  in  other  cases  of  written  contracts." 
Stretch  v.  Hancock,  2  N.  J.  L.  207.  In 
Tennessee,  in  Carlin  v.  Taylor,  7  Lea,  666, 
the  supreme  court  held  that  no  judgment 
could  be  confessed  in  that  state  by  an 
attorney,  on  a  judgment  note  like  the  one 
involved  here.  And  in  Kansas  and  Mis- 
souri, such  notes  are  condemned,  and  the 
practice  of  employing  them  repudiated  on 
principles  of  public  policy,  and  as  giving  to 
the  defendant  no  day  in  court,  and  as  per- 
mitting the  defendant  to  bargain  away  his 
right  to  be  heard  in  court,  contrary  to  pub-  . 
lie  policy.  McCrairy  v.  Ware,  6  Kan.  App. 
166,  168,  61  -Pac.  203;  First  Nat.  Bank  v. 
White,  220  Mo.  717,  730,  132  Am.  St. 
Rep.  812,  120  S.  W.  38,  18  Ann.  Cas.  889. 
We  are  inclined  to  agree  with  the  Missouri 
court  in  the  case  last  cited,  in  which 
they  say:  "Such  agreements  are  iniquitous 
to  the  uttermost  and  should  be  promptly 
condemned  by  the  courts,  until  such  time 
as  they  may  receive  express  statutory  recog- 
nition, as  they  have  in  some  states." 

Of  course,  if  a  debtor  has  been  summoned 
into  court  by  process,  and  given  a  day  and 
an  opportunity  to  be  heard,  no  good  reason 
could  be  assigned  why  a  judgment  should 
not  be  pronounced  against  him  at  common 
law  by  confession  on  a  warrant  of  an  at- 
torney. The  fact  that  the  Virginia  court 
and  this  court  have  recognised  the  right 
of  the  defendant  by  personal  appearance,  to 
submit  himself  without  process  to  the  juris- 
diction of  the  court,  and  to  confess  a  valid 
judgment  against  him,  and  that  a  proper 
construction  of  our  statute,  g  43,  chapter 
125,  of  the  Code,  might  authorize  a  defend- 
ant to  appear  in  person  in  the  clerk's  office 
and  make  like  confession  of  judgment,  we 
do  not  r^ard  any  justification  for  the  prop- 
osition, that  he  may  by  warrant  of  attorney 
authorize  appearance  by  and  confession  of 
judgment,  either  in  court  or  in  the  clerk's 
office,  without  process  directed  and  regular- 
ly served  upon  him.  It  is  contended,  how- 
ever, that  the  old  legal  maxim,  qui  facit 
per  alium,  facit  per  se,  is  as  applicable  here 
aa  in  other  cases.  We  do  not  think  so. 
Strong  reasons  exist,  as  we  have  shown,  for 
denying  its  application  when  holders  of 
contracts  of  this  character  seek  the  aid  of 
the  courts  and  of  their  execution  process  to 
enforce  them,  defendant  having  had  no  day 
in  court  or  opportunity  to  be  heard.  We 
need  not  say  in  this  cose  that  a  debtor  may 
not,  by  proper  power  of  attorney,  duly  exe- 
cuted, authorise  another  to  appear  in  court, 
and  by  proper  indorsement  upon  the  writ 
waive  service  of  process,  and  confess  judg- 
ment. But  we  do  not  wish  to  be  under- 
stood as  approving  or  intending  to  couote- 
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nanctt  the  practice  of  emploftiig  in  thi> 
atate  coiDinerciftI  paper  of  ttie  character 
here  involved.  Such  paper  boa  heretofore 
had  little  if  any  mrrency  here.  If  the 
practice  ii  adopted  Into  thia  state,  ft  ought 
to  be,  ve  think,  bf  act  of  the  legialature, 
with  all  proper  cafeguarda  thTofrn  around 
it,  to  prevent  fraud  and  ImpoHition.  The 
policy  of  our  law  la,  that  no  maa  shall 
suffer  judgment  at  the  hand*  of  our  courts 
without  proper  proceea  and  a  day  to  be 
heard.  To  give  currency  to  such  paper  by 
judicial  pronouncement  would  be  to  open 
the  door  to  fraud  and  imposition,  and  to 
aubject  the  people  to  wrongs  and  injuries 
not  heretofore  contemplBted.  Thia  we  are 
unwilling  to  do. 

Tliese  cons  i  derations  lead  ua  to  conclude 
that  a  judgment  by  confeaaion  in  the  clerk's 
office,  on  warrant  of  attorney,  without  proc- 
ess regularly  issued  and  served  upon  or  ac- 
cepted by  defendant,  is  void  on  its  face. 
We  therefore  reverse  the  judgment  below, 
quash  the  execution,  and  award  the  defend- 
ants costs  here  and  in  tha  court  below,  in- 
curred on  said  motion. 

Koblnscm,  J.,  diasenttngi 

The  judgment  on  which  the  erecutton 
issued  Is  regular  and  valid  on  its  face.  The 
execution  coiitd  not  be  quashed.  The  order 
overruling  the  tnotiou  to  quash  the  execu- 
tion is  right  and  should  be  affirmed.  The 
only  record  on  wliich  the  circuit  court  could 
act  in  determining  that  motion  does  not 
show  the  judgment  void.  As  far  as  appears 
from  tlie  record  leading  to  the  judgment, 
that  judgment  is  sound.  It  purports  to 
have  been  entered  in  a  pending  action.  The 
court  could  not  say  the  defendants  were 
not  served  with  pracesi  and  that  no  dec- 
laration was  filed,  even  if  those  things 
were  necessary  as  to  a  judgment  hy  con- 
fo<!sion.  But  the  judgment  itself  shows 
tliat  tlie  court  had  jurisdiction  to  enter  it. 
The  defendants  appeared  by  attorneys  in 
fact  and  answered  the  action;  so  says  the 
record.  Service  of  process  has  never  here- 
tofore been  considered  necessary  as  to  a 
party  who  appears.  We  have  always  under- 
stood that  a  patty  could  appear,  waive  a 
declaration,  release  errors,  and  do  many 
other  things  toward  the  entry  of  a  judg- 
ment against  him.  And  ive  are  sure  that 
it  has  heretofore  been  well  established  that 
one  could  appear  to  an  action  by  an  attor- 
ney iu  fact  and  do  all  that  he  could  In 
person.  The  record  docs  not  sliow  that  the 
defendants  appeared  in  this  action  by  attor- 
neys in  fact  acting  under  the  so-called 
judgment  notes.  For  all  the  court  could 
see  in  considering  the  motion  to  quash  the 
execution,  the  attorneys  in  fact  appeared 
and  confessed  for  defendant  under  a  valid 
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power  of  attorney  ,to  do  so.  The  power 
of  attorney  waa  not  made,  a  part  of  tlN 
record.  It  cannot  be  assumed  that  an  in- 
valid power  of  attorney  waa  recogniied  ia 
the  entry  of  judgment.  The  presumption 
is  otherwise. 

That  the  judgment  waa  entered  in  the 
clerk's  office  in  vacation  does  not  affect  its 
verity  on  collateral  attack.  It  has  the  same 
dignity  in  this  respect  as  a  judgment 
entered  in  court.  Tbe  statute  expressly 
says  so.  Code  I90a,  chap.  125,  S  43. 
"Whether  a  judgment  he  the  act  of  the 
court,  or  he  entered  up  by  the  clerk  under 
tbe  statute,  the  effect  is  the  same;  in  either 
case  it  is  the  act  of  the  law,  and  until  re- 
versed by  the  court  which  rendered  it, 
or  by  a  superior  tribunal,  it  import!  abso- 
lute verity,  and  is  as  effectual  and  binding 
as  if  pronounced  upon  a  trial  upon  its 
merite."    8  Enc.  Dig.  Ta.  &  W.  Va.  547. 

The  judgment  has  been  overthrown  on  a 
collateral  attack  by  bringing  in  matters 
that  are  not  in  the  record.  An  issue  of 
matters  outside  the  record  on  which  the 
judgment  rests,  made  up  on  a  motion  t« 
quash  the  execution,  has  been  resorted  to  in 
flnding  the  judgment  to  be  void.  Such 
matters  could  only  be  resorted  to  on  a 
direct  attack  of  the  judgment.  The  circuit 
court  well  knew  that  it  could  not  quash  an 
execution  that  rested  on  a  judgment  fully 
purporting  jurisdiction  and  validity, — that 
the  verity  of  such  judgment  eould  not  he 
impeached  on  collateral  attack.  "Where  a 
court  of  general  jurisdiction  acts  within  tha 
scope  of  its  general  powers,  its  judgments 
will  be  presumed  to  be  in  accordance  with 
its  jurisdiction,  and  cannot  be  collaterally 
impeached  unless  the  record  discloses  a 
want  of  jurisdiction."  See  the  eases  cited 
in  8  Enc.  Dig.  Va.  i  W.  Va.  545. 

If  the  case  of  direct  attack  dealt  with  by 
the  majority  opinion  were  properly  before 
us,  we  would  be  of  opinion  that  common- 
law  principles  and  Virginia  law  do  not  con- 
demn the  judgment  as  void,  unless  it  be  on 
the  ground  that  the  power  of  attorney  in 
the  notes  is  so  sweeping  and  general,  so 
full  of  partiality  to  the  creditor,  as  to  be 
void.  But  this  moot  question  we  shall  not 
decide.  We  may  suggest  that  the  power  of 
attorney  in  the  notes  is  not  of  the  definite 
and  particular  character  of  those  powera  of 
attorneys  to  confess  judgments  long  recog- 
nised in  Virginia.  However,  if  the  power  of 
attorney  is  valid,  no  service  of  process  on 
defendants  was  necessary  when  those  per- 
sons authorized  by  it  to  appear  to  the  ac- 
tion Id  behalf  of  defendants  did  ao  appear. 
Yet  the  majority  opinion  ia  rested  on  the 
want  of  process.  Throughout  it  that 
ground  is  relied  on;  the  concluding  para- 
graph emphasixea   that  ground.     Why   ii 
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urvice  of  proeeu  DeceBsar;  if  the  wftriant 
of  attorney  is  valid  T  If  it  is  good,  and 
thft  attorneys  constituted  by  it  to  appear  to 
the  action  do  appear  thereto  pursuant  to 
that  authority,  the  defendants  that  made 
them  attorneys  ii|  fact  for  that  purpose 
have  hereby  entered  au  appearance.  The 
defendants  then  have  notice  of  the  suit 
tfarougb  their  attorneys  in  fact.  The  court 
takes  jurisdiction  of  the  defendants  by 
their  appearance.  When  the  attorneys  in 
fact  appear,  that  appearance  is  one  by  the 
defendants  who  authorized  those  attorneys 
in  fact  to  make  it.  Surely,  the  want  of 
direct  service  of  process  is  not  a  sound 
reason  for  the  majority  opinion,  if  the 
power  of  attorney  is  valid.  That  opinion 
only  makes  it  invalid  because  no  process 
was  served  on  the  defendants  who  gave  it. 

The  reasoning  of  the  opinion  virtually 
leads  to  this:  A  is  detained  in  California 
as  an  invalid.  He  hears  from  home  that 
a  creditor  is  threatening  suit.  He  has  no 
defense  and  deems  it  to  his  best  interest 
that  judgment  be  entered  against  him.  He 
sends  a  warrant  of  attorney  to  B  to  appear 
to  an  action  instituted  by  the  creditor,  and 
to  confess  judgment  in  his  behalf.  B  can- 
not do  so  because  no  service  of  process  can 
be  made  on  A.  The  creditor  cannot  take 
judgment  though  A  offers  to  appear  and 
eonfesa  it  by  duly  authorized  proxy.  If  this 
is  sound,  it  Is  strange  that  recognition  and 
practice  have  long  been  otherwise. 

There  wu  just  one  question  to  be  an- 
swered in  the  assumed  case  dealt  with  by 
the  majority:  Is  the  power  of  attorney 
a  valid  one  I  If  it  is  valid,  if  it  gave  the 
authority  it  purports  to  give,  a  judgment 
could  be  confessed  under  it  on  behalf  of 
defendants  in  an  action,  even  in  the  clerk's 
oGGce,  and  that  confession  would  be  a 
waiver  or  release  of  errors.  3  Enc.  Dig.  Va. 
&  W.  Va.  70,  74,  76. 
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Master  and  servant  —  assamption  of 

risk  —  mastAr's  negligence. 

1.  A  member  of  a  bridge  gang  engaged 
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in  unloading  piling  t.«m  a  ear  assumes  the 
risk  of  injury  from  stauding  on  the  car  in 
front  of  a  pile  about  to  be  rolled  off  the  car, 
if  he  is  acting  within  the  scope  of  his  em- 
ployment in  being  there,  and  fully  appreci- 
ates the  danger  of  that  method  of  working, 
although  be  was  under  direction  of  his 
foreman,  and  the  latter  is  negligent  in  giv- 
ing the  order  and  in  permitting  the  pile  to 
be  rolled  upon  him. 

Pleading  —  care  —  asBiunptlon  ol  risk. 
2.  An  allegation  in  a  complaint  b^  a  serv- 
ant seeking  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  his  master,  that  he  was  in  the  use  of 
due  care  and  caution,  does  not  negative  the 
fact  of  his  assumption  of  the  risk. 

(November  28,  1011.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Greene  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.    AfSrmed. 

The   facts   are   stated   In   tiw  opinion. 

Ur.  WllUftm  It.  BUnfcud,  for  appel- 
lant: 

When  the  employer  orders  the  employee 
to  do  sometiiing  which  encounters  a  risk 
not  contemplated  by  his  employment,  al- 
though the  risk  is  equally  open  to  both, 
it  does  not  necessarily  follow  that  the 
servant  assumes  the  increased  risk. 

Nail  V.  Louisville,  N.  A.  &  C.  B.  Co.  l&ff 
Ind.  260,  28  N.  £.  183,  611;  Brazil  Block 
Coal  Co.  T.  Hoodlet,  129  Ind.  327,  27  N, 
E.  741;  Louisville,  B.  t  St.  L.  Consol, 
R.  Co.  V.  Banning,  131  Ind.  628,  31  Am. 
St.  Hep.  443,  31  N.  E.  187;  O'Neal  v.  Chi- 
cago &.  I.  Coal  R.  Co.  132  Ind.  110,  31 
N.  E.  609;  Cincinnati,  H.  ft  I.  R.  Co.  v. 
Madden,  134  Ind.  462,  34  N.  E.  227;  Thom- 
as V.  Hoosier  Stone  Co.  140  Ind.  618,  39 
N.  E.  600;  Evansville  A  K.  E.  Co.  v.  Doan, 
3  Ind.  App.  463,  20  N.  E.  040;  Baltimore 
ft  0.  ft  C.  R.  Co.  V.  Leathers,  12  Ind.  App. 
644,  40  N.  E.  1094;   Baltimore  ft  0.  S.  W. 


Note. — As  to  servant's  assumption  of 
risk  of  dangers  created  by  the  master's  neg- 
ligence, see  note  to  Seheurer  v.  Banner  Rub- 
ber Co.  28  L.R.A.[>;.S.)  1207.  See  also 
Duffey  V.  Consolidated  Block  Coal  Co.  30 
L.RA.(N.S.}  1067,  and  note  appended  there- 

As  to  the  servant's  right  of  action  tor  in- 
juries received  In  obeying  a  direct  command, 
generally,  see  note  to  Lowe  Mfg.  Co.  v.- 
Payne,  30  L.R.A.(N.S.)  436;  and  when  ac- 
companied by  an  assurance  of  safety,  see 
note  to  Brown  v.  Lennane,  30  L.R.A.(N.S.) 
463. 

As  to  distinction  between  assumption  of 
risk  and  contributory  negligence,  see  note 
to  Rase  V.  Minneapolis,  St.  P.  ft  S.  Ste.  M. 
R.  Co.  21   L.R.A.(N.8.)    138.  , 
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Nov, 


R.  Co.  T.  Webb,  IT  lad.  App.  606,  47  N. 
E.  182. 

It  ia  the  duty  of  the  mEuiter  to  fumiah 
the  wrvftnt  a  anfe  place  to  work,  and  t 
failure  on  the  part  of  the  master  to  per- 
form his  duty  in  this  respect  will  render 
bim  liahle,  when  the  servant  is  free  from 
eontributorf  negligence. 

Nail  V.  Louisville,  N.  A.  ft  C.  R.  Co.  120 
Ind.  260,  ZB  N.  E.  183,  Oil;  Louisville,  E. 
JE  St.  L.  R.  Co.  V.  Uanning,  131  Ind.  528, 
31  Am.  St.  Rep.  443,  31  N.  E.  187;  Louis- 
ville, E.  &,  St  L.  K.  Co.  v.  Berry,  2  Ind. 
App.  427,  28  N.  E.  714;  Evansville  &  T. 
H.  R.  Co.  V.  Hotcomh,  9  Ind.  App.  1S8,  36 
N.  £.  39;  Louisville,  N.  A.  &,  C.  R.  Co. 
V.  Cornelius,  14  Ind.  App.  390,  43  N.  E. 
31. 

A  servant  impliedly  agrees  to  assume  all 
ordinary  risks  incident  to  the  service;  but 
when  the  risk  is  iocreaSed,  and  the  danger 
greater  by  being  ordered  and  placed  in  • 
more  dangerous  and  hazardous  place,  and 
injury  thereby  accrues,  the  master  is  lia- 
ble. 

Lake  Shore  k  M.  S.  R.  Co.  v.  McCor- 
miek,  74  Ind.  440;  Boyce  v.  Fitzpatrick,  80 
Ind.  528;  Louisville.  N.  A.  ft  C.  R.  Co.  v. 
Frawley,  IID  Ind.  18,  0  N.  E.  694;  Louis- 
ville, N.  A.  ft  C.  R.  Co.  V.  Wright,  IIB  Ind. 
378,  7  Am.  St.  Rep.  432,  IS  N.  E.  145,  17 
N.  E.  GB4. 

If  the  master  places  one  person  as  a  su- 
perior to  command  others  in  the  work  to 
be  performed,  the  person  so  placed  in  com- 
mand stands  in  tbe  place  of  the  master. 

Atlas  Engine  Works  v.  Randatl,  100  Ind. 
203,  60  Am.  Rep.  798;  Rogers  v.  Overton, 
87  Ind.  410. 

It  the  master  required  the  servant  to 
work  in  a  more  dangerous  work  and  place, 
and  if  the  master  knew  or  ought  to  have 
known  the  dangerous  condition,  and  if  the 
servant  was  tree  from  fault,  the  master  is 
liable. 

Hancock  v.  Keene,  B  lad.  App.  40S,  32 
N.  B.  320;  Pennsylvania  Co.  v.  Burgett,  7 
Ind.  App.  338,  33  N.  E.  014,  34  N.  E.  050; 
Lake  Shore  ft  M.  8.  B.  Co.  ».  Wilson,  11 
Ind.  App.  488,  38  N.  E.  343;  Rogers  v.  Ley- 
den,  127  Ind.  50,  26  N.  E.  210. 

Messrs.  John  E.  Iglehart,  Edwin  Tay- 
lor, E.  H.  Iglebart,  John  T.  Hays,  and 
W>  H.  Hay*  for  appellees. 

Myers,  J.,   delivered  the  opinion  of  the 

Appellant    Instituted    an    action    against 

appellees  for  damages  for  alleged  negligence 
in  the  killing  of  her  husband.  The  com- 
plaint is  in  one  paragraph,  the  material 
portion  of  which,  so  far  as  the  question  he- 
fore  us  ia  concerned,  is  as  followa:  Appel- 
lant's decedent  was  the  employee  of  defend- 
40  L.R.A.(N.S.) 


ants.  That  he  was  employed  as  a  member 
of  a  bridge  gang  on  the  Evansville  ft  In- 
dianapolis division  of  the  defendants'  roid. 
That  one  Clark  was  the  boss  or  foreman 
of  the  gang.  That  Clark  had  under  him 
a  number  of  men,  naming  them.  That 
on  the  4th  day  of  July,  1007,  the  de- 
fendants sent  out  an  extra  work  train 
for  the  purpose  of  delivering  piling  along 
the  road.  That  the  piling  was  about  35 
feet  long,  and  about  12  to  14  inches  in  di- 
ameter. That  the  train  was  run  to  a  point 
near  Doan's  Creek,  and  the  decedent  was 
then  and  there  ordered  by  the  boss,  with  oth- 
ers, to  unload  the  piling  with  cant  hoi^s 
and  crowbars.  That  the  pilings  were  unload- 
ed until  there  were  only  two  left,  one  upoa 
the  top  of  the  other,  and  that  the  top  pil- 
ing was  fast.  That  the  pilings  were  un- 
loaded oH  of  the  east  side  of  the  car,  and 
rolled  down  an  embankment  to  the  esat 
That  in  unloading  said  car  the  defendants 
should  have  provided  skids,  long  pieces 
of  timber  whereby  one  end  would  rest 
upon  the  ground  and  the  other  end  upon 
the  edge  of  the  car,  for  the  purpose  of  ratl- 
ing the  pilings  off  of  the  car  to  the  place 
where  they  were  desired.  That,  for  the 
purpose  of  unloading  the  pilings  in  safety, 
defendants  should  have  furnished  checks 
or  stops,  so  that,  when  the  piling  was 
rolled  from  off  the  under  piling  on  the 
west  aide,  the  same  could  have  been  stopped 
before  the  rolling  olT  across  on  the  east 
side.  That  standards  should  have  boen 
placed  on  the  east  side  of  the  ear,  in  order 
to  havs  stopped  the  piling  when  once  start- 
ed to  roll  from  off  the  top  of  the  lower 
piling  on  the  west  side  of  the  car,  so  that 
the  same  could  have  been  unloaded  in  safe- 
ty, without  rolling  off  onto  the  decedent. 
That  the  defendants,  by  their  boss,  owed  the 
plaintiff's  decedent  a  further  duty  not  to 
order  the  decedent  into  a  dangeroua  place. 
That  defendants,  by  their  boss,  owed  the 
plaintiff's  decedent  a  duty  not  to  careless- 
ly and  negligently  command  the  decedent 
to  enter  a  dangerous  and  hazardous  place. 
That  the  defendants,  by  their  boss,  owed 
the  decedent  a  duty  that,  after  ordering 
the  decedent  into  such  dangerous  and  haa- 
ardous  place,  they  should  have  immediate- 
ly ordered  him  out  of  such  dai^erous  and 
hasardous  place. 

The  complaint  further  alleges  that  it 
was  the  duty  of  the  decedent  to  obey  ttie 
orders  and  commands  of  the  boss,  and  be 
was  compelled  to,  and  did  do  so,  and  that  it 
was  the  duty  of  the  defendants  to  conduct 
their  business  in  a  safe  and  prudent  man- 
ner, so  that  the  injury  might  not  come  to 
the  decedent;  and  it  is  alleged  as  to  each 
of  these  alleged  duties  that  it  was  n^li- 
gently    and    carelessly    omitted,    and   that 
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defendants,  by  their  boas,  negligentlj  and 
carelesBlf  ordered  plaintiff's  decedent,  and 
directed  and  negligently  comm&nded  him 
to  go  upon  the  car  about  the  center  there- 
ol  on  the  west  side  of  the  piling,  and  com- 
msaded  bim  at  the  point  to  assist  in  start- 
ing the  piling  to  roll,  which  piling  was 
then  and  there  fast,  and  hard  to  break 
loose,  and  the  foreman  knew  it.  That  the 
boss  placed  him  in  the  center  of  the  car 
in  front  of  the  piling,  where  it  was  perilous 
and  dangerous.  That  after  being  negligently 
ordered  and  directed  hy  the  boas  into  the 
middle  of  the  car,  and  before  the  piling 
started  to  roll,  the  danger  became  imminent 
and  perilous,  and  the  defendants,  by  tbei: 
boss,  then  and  there  carelessly  and  negli 
gently  failed  to  order  him  out  of  a«i< 
dangerous  and  hazardous  place.  That 
after  ordering  plaintiff's  decedent  into  the 
dangerous  place,  and  failing  to  order  him 
out  of  the  dangerous  place,  the  bosa  com- 
manded the  decedent,  with  others,  to  start 
piling  to  rolling  at  a  time  when  the  dc' 
'  fendants,  by  the  boss,  knew  that  the  piling 
was  stuck  and  tight  and  hard  to  move, 
and  would  inquire  great  force  .to  start  it, 
and  at  a  time  when  the  defendants,  by 
their  boss,  knew  that,  after  being  started 
with  great  force  and  momentum,  it  would 
roll  off  the  c&t;  and  without  providing  any 
Bldds,  standards,  checks,  or  stops,  negligently 
ordered  the  plaintiTs  decedent  to  the  mid- 
dle of  the  car,  and  in  front  of  the  way 
the  piling  would  roll,  and  did  roll.  That 
decedent,  in  obedience  to  the  orders  of  the 
defendants,  went  to  the  middle  of  the  car, 
east  of  the  piling,  and  while  decedent  was 
in  front  of  the  piling,  the  defendants,  hy 
their  boss,  ordered  the  piling  to  be  rolled 
off  of  the  car  to  the  east.  That  the  piling 
was  then  and  there,  by  the  orders  of  defend- 
ants' boss,  and  at  a  time  when  decedent 
was  in  the  middle  of  the  car  and  in  front 
of  the  piling,  carelessly  and  negligently 
started  to  roll  to  the  east,  and,  without  any 
fault  or  negli^nce  on  the  part  of  the  de- 
cedent, the  piling  rolled  to  the  east;  the 
decedent  keeping  out  of  the  way,  using  due 
care  and  caution,  until  be  came  to  the 
edge  of  the  car,  when  the  piling  then  and 
there  rolled  very  fast,  following  him  with 
great  speed,  and  the  decedent  jumped  from 
the  east  aide  of  the  car,  and  the  piling,  on 
account  of  the  careleaaness  and  negligence 
of  the  defendants  in  not  providing  any 
stops,  and  on  account  of  the  defendants' 
carelessly  and  negligently  failing  to  pro- 
vide any  atandarda  on  the  east  side,  and 
carelessly  and  negligently  failing  to  fur- 
nish any  skids  to  keep  the  same  from  off 
the  body  of  the  decedent,  and  on  account 
of  the  defendants,  by  the  boss,  carelesaly 
■nd  negligently  ordering  the  decedent  into 
40  L.B.A.(N.8.) 


the  dangerous  and  hazardous  piace,  and 
negligently  and  carelessly  starting  the  pil: 
ing  to  roll  while  the  decedent  was  in  front 
of  it,  and  negligently  and  carelesaly  placing 
him  in  the  dangerous  place,  then  negligently 
not  ordering  him  out  of  the  dangerona 
place,  and  because  the  defendants  ordered 
the  unloading  of  the  piling  in  a  dangerous 
manner,  and  negligently  and  carelessly 
placed  the  decedent  in  a  dangeroua  place, 
and  after  ao  placing  him  in  the  dangerous 
place,  by  the  boas,  negligently  and  carelessly 
failed  to  warn  and  notify  the  decedent  of 
his  danger,  and  wholly  without  any  fault 
or  negligence  on  the  part  of  the  decedent, 
but  wholly  on  account  of  the  fault  and  neg- 
ligence of  the  defendanta,  by  the  boas,  the 
piling  then  and  there  rolled  off  of  the  car, 
striking  the  decedent  across  the  back  and 
shoulders,  all  of  which  was  without  any 
fault  or  negligence  on  his  part,  but  wholly 
the  fault  and  negligence  of  the  defendants, 
by  their  boss,  and  by  the  piling  striking 
and  falling  upon  the  body  of  the  decedent, 
he  was  then  and  there  mortally  injured, 
from  which  injuries  he  then  and  there  died. 

A  demurrer  was  sustained  to  this  com- 
plaint, from  which  ruling  appellant  sppeala. 
The  defendants  filed  aeparate  demurrers 
to  the  complaint  for  insufficiency  of  facts. 
The  order  book  entry  of  the  ruling  upon  the 
demurrers  and  the  exception  is  as  follows; 
"The  court  now  sustains  the  demurrers  to 
the  complaint,  to  which  ruling  of  the  court 
the  plaintiff  at  the  time  excepts,  and 
plaintiff  now  refuses  to  plead  further," 
etc. 

The  errors  assigned  are:  "Tbat  the 
court  erred  in  sustaining  the  appellees' 
demurrers  to  the  appellant's  complaint." 
And;  "That  the  court  erred  in  sustain- 
ing each  demurrer  of  each  appellee  to  the 
appellant's  complaint"  Thia  was  neees- 
sarily  a  rule  oa  to  each  demurrer  and  an 
exception  to  the  ruling  as  to  each,  and  the 
errors  assigned  properly  present  the  quea- 
tion.  Consumers'  Gas  Truat  Co.  v.  How- 
ard, 163  Ind.  170,  71  N.  E.  493;  Chicago 
4  E.  I.  R.  Co.  V.  Hamilton,  42  Ind.  App. 
512,  SS  N.  E.  1044;  Farmere'  Mut.  P.  Ins. 
Co.  T.  Yetter,  30  Ind.  App.  187,  65  N.  E. 
782. 

It  is  not  claimed  that  this  complaint  is 
good  under  the  employers'  liability  act,  but 
that  it  is  good  as  a  common-law  action. 
Appellees'  contention  is  that  the  complaint 
is  insufficient,  in  that  it  nowhere  alleges 
that  the  decedent  did  not  appreciate  or  have 
knowledge  of  the  omissions  of  duty  and  the 
dangers  alleged,  so  as  to  bring  him  within 
the  nonassumption  of  the  riak.  It  is  al- 
leged that  he  was  a  member  of  a  bridge 
gang;  but  there  is  no  allegation  as  to  what 
his  duties  were  under  his  employment,  or 
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thai  this  woric  VtM  not  in  the  line  of  hit 
dutj  and  emploTnieiit,  or  that  he  waa  or- 
dered to  do  a  thing  outaide  the  line  of  hi* 
employment.  The  contantion  of  appellant 
is  that  where  the  facta  averred  show  the 
foreman  to  be  a  vice  principal,  and  the 
complaint  proceeds  upon  the  theory  of  the 
servant  being  ordered  into,  and  a  failure 
to  be  ordered  out  of,  a  dangeroiiB  place, 
it  is  suEBcient  if  it  be  alleged  in  general 
terma  that  the  servant  waa  using  due  care 
and  caution,  and  not  contributing  to  his 
injur  J.  Thus,  two  propositions  an  in- 
volved: First,  as  to  the  legal  relations  be- 
tween the  foreman  and  the  decedent;  and, 
second,  does  the  allegation  of  using  due 
care  and  oautlon  obviate  the  necessity  for 
an  all^ation  of  want  of  knowledge  or  ap- 
preciation of  danger,  so  aa  to  take  the  case 
out  of  the  category  of  assumed  risks. 

We  take  up  the  last  proposition  £rst, 
for  the  reason  that,  if  the  complaint  is  in- 
sofBcient  in  Uiat  particular,  the  first  point 
is  immaterial.  In  most  mechanical  em- 
ployments there  is  an  element  of  danger; 
benoe  we  have  the  rule  that  the  employee 
assumes  the  risk  of  the  danger  ordinarily 
incident  to  the  work.  The  rale  that  the 
servant  does  not  assume  the  risks  not  ordi- 
narily in(»dent  to  the  service — that  is,  ex- 
traordinarily dangerous — is  the  exception 
to  the  rule,  but  it  must  be  manifest  that 
it  is  not  the  unusual  hazard  alone  which 
creatM  the  liability,  but  the  fact  that  the 
aervaut  does  not  loiow  or  appreciate  the 
danger  or  hazard,  for,  if  he  does,  clearly 
lie  conies  within  tha  olaa*  of  those  who  as- 
sume the  risks  of  the  ordinary  dangers.  It 
is  his  want  of  knowledge  or  appreciation 
of  the  danger  ttkat  takes  the  case  out  of  the 
asBumed  risks,  and  not  the  danger  itself, 
for,  if  that  were  not  true,  the  question 
would  resolve  itself  into  one  of  degrees  of 
danger,  and  the  servant  could  not  recover 
at  all.  It  is  the  exception  ingrafted  upon 
the  general  rule  that  protects  him.  If,  up- 
on the  contrary,  the  servant  has  full  knowl- 
edge of,  or  appreciates,  the  dangers,  or  they 
are  as  well  known  to  him  as  to  the  master, 
or  they  could  have  been  discovered  by  the 
use  of  ordinary  care,  and  then  proceeds, 
even  though  this  includes  a  master's  negli- 
gence, he  must  be  legsrded  as  having  as- 
sumed the  risk  of  so  doing.  Ft.  Wayne 
ft  W.  Valley  Traction  Co,  v.  Roudebush,  173 
Ind.  67,  88  N.  E.  670,  89  N.  E.  36B;  Cleve- 
land, C.  C.  i,  St.  L.  R.  Co.  V.  Powers,  173 
Ind.  105,  88  N.  E.  1073,  89  N.  E.  485; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Johnson,  172 
Ind.  548,  88  N.  E.  849;  Cleveland,  C.  C. 
4  St.  L.  R.  Co.  V.  Morrey,  172  Ind.  613,  88 
N.  E.  932;  Robertson  v.  Ford,  164  Ind.  638, 
74  N.  B.  1;  Chicago,  I.  &L.R.  Co.  v.  Barnes. 
164  Ind.  143,  73  N.  E.  91;  Holliugs- 
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worth  V.  Chicago,  I.  ft  L.  B.  Co.  160  Ind. 
SSB,  05  N.  E.  760;  Brazil  Block  CoU  Co. 
r.  Qibson,  180  Ind.  319,  98  Am.  St.  Bep. 
281,  6S  N.  E.  882;  Staldter  v.  Huntington, 
163  Ind.  354,  66  N.  E.  88;  Wabash  R.  Co. 
V.  Ray,  152  Ind.  392,  61  N.  K  920;  Sieveis 
v.  Peters  Box  &  Lumber  Co.  151  Ind.  642, 
60  N.  E.  8T7,  62  N.  E.  399;  WoU  v.  Big 
Creek  Stone  Co.  148  Ind.  317,  47  N.  E. 
664;  Myeis  v.  W.  C.  De  Pauw  Co.  138  Ind. 
500,  38  N.  E.  37;  Ames  r.  Lake  Shore  ft  M. 
a  R.  Co.  135  Ind.  363,  36  N.  £.  IIT; 
Jenney  Electric  Light  ft  P.  Co.  v.  Murphy, 
116  Ind.  666,  IB  N.  E.  30;  Brazil  Block 
Coal  Co.  T.  Hoodlet,  129  Ind.  327,  27  N.  E. 
741;  Indianapolis  ft  St.  L.  R.  Co.  v.  Wat- 
son, 114  Ind.  20,  5  Am.  St.  Rep.  678,  14 
N.  E.  721,  16  N.  E.  824;  Thayer  v.  St. 
Louis  A.  ft  T.  H.  R.  Co.  22  Ind.  26,  86  Am. 
Dec  409;  Columbia  Creosoting  Co.  v.  Beard, 
44  Ind.  App.  310,  80  N.  £.  321;  United 
States  Cement  Co,  v.  Eoch,  42  Ind.  App. 
261,  86  N.  B.  490;  Indianapolis  Traetkn 
ft  Terminal  Co.  v.  Holtsclaw,  41  Ind. 
App.  020,  82  N.  E.  986;  Shaver  v.  Home 
Teleph.  Co.  3«  Ind.  App.  233,  114  Am. 
St  Bep.  573,  76  N.  E.  Z8S;  Dnim 
Traction  Co.  y.  Buckland,  34  Ind.  App. 
420,  78  K.  E.  168;  Pittsburgh,  C.  C. 
ft  St  L.  R.  Co.  T.  Parish,  28  Ind.  App. 
169,  01  Am.  8L  Rep.  120,  52  N.  E.  514; 
Romona  Oolitie  Stone  Co.  v.  Tate,  12  Ind. 
App.  57,  37  N.  E.  1065,  39  N.  E.  629; 
Lynch  T.  Chicago,  St.  L.  ft  P.  R.  Co.  8  Ind. 
App.  616,  36  N.  E.  44;  Becker  v.  Baum- 
gartner,  G  Ind.  App.  676,  32  N.  B.  786. 

For  aught  that  appears  from  this  com- 
plaint, the  decedent  may  have  been  in  the 
direct  tine  of  his  employment;  he  may  have 
known  of  the  neglect  of  the  duties  which 
are  allied  to  have  been  neglected;  be  may 
have  had  full  knowledge  and  fully  ap- 
preciated all  the  dangers  incident  to  doing 
the  work,  or  doing  it  as  directed,  or  going 
where  he  did.  If  these  things  be  true,  the 
allegation  that  he  was  using  due  care  and 
caution  is  not  sufficient.  That  waa  his  duty 
as  to  any  service  he  may  have  been  called 
upon  to  render,  even  when  the  danger  is  an 
ordinary  incident  to  the  work,  so  that  the 
complaint  stands  without  any  suggestion 
of  his  nonssHumption  of  risk,  and  it  is  not 
supplied  by  an  allegation  of  the  use  of  due 
rare  and  caution,  for  it  is  not  a  negation 
of  knowledge  or  appreciation  of  the  danger. 
It  is  entirely  consistent  with  full  knowl- 
edge and  appreciation  of  the  danger.  In- 
dianapolis ft  0.  Rapid  Transit  Co.  v.  Fore- 
man, 162  Ind.  86,  93,  102  Am.  St  Rep. 
185,  69  N.  E.  660,  and  cases  cited;  Ameri- 
can Rolling  Mill  Co.  v.  Hullinger,  161  Ind. 
673,  67  N.  E.  986,  69  N.  E.  4Q0;  Louisville, 
N.  A.  ft  C.  R.  Co.  T.  Corps,  124  Ind.  427, 
8  L.RJL  636,  24  N.  K  1046. 
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It  ia  not  aliowa  that  the  manner  of  un- 
loading tlie  piling  iras  not  the  mual  one. 
or,  if  it  was  not,  that  he  did  not  know 
it  aa  nell  oa  anyone,  or  that  he  bad  not 
aa  full  knowledge  and  appreciation  of  the 
danger  as  auyoae,  or  at  leaat  that  the  cou- 
ditiona  and  resulta  were  as  obvioua  to  him 
aa  to  anyone.  The  allegatio&B  ot  the  com- 
plaint rather  imply  his  knowledge  and  ap- 

It  is  imposaible  to  uphold  the  complaint 
upon  the  theory  of  a  common-law  action, 
and  it  ia  not  claimed  to  ariae  under  a 
statute. 

What  we  have  aaid  in  the  late  caae  of 
Richey  t.  Cleveland,  C.  C,  &  St.  L.  R.  Co. 
—  Ind.  — ,  96  N.  E.  B04,  dispoaea  of  the  ree- 
ommendationa  ol  the  Appellate  Court  upon 
the  subject  of  juriadiction. 

The  judgment  ia  affirmed. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREHB  COTTRT. 

J.  A.  WATKINS  et  al.,  Appta., 

JACK  cmts?. 

'{—  Ark.  — ,  147  8.  W.  43.) 

Kstoppel  ^  (xmdltioiuil   Tender  ^  nae 

of  propertr  for  priio. 

1.  A  conditional  vender  of  au  automobile 
is  not  eatopped  from  reclaiming  the  proper- 
ty upon  failure  to  make  the  paymenta,  by 


the  fact  that  he  knowa  that  the  purchaser 
intends  to   use  it  aa   a  prize   in   a  contest 
to  increaae  a  newspaper  circulation. 
Contract  —  condltlonsl  eale  —  proposed 
illegal  nse  —  effect. 

2.  A  conditional  vender  is  not  prevented 
from  reclaiming  the  property  under  the  con- 
tract, by  the  fact  that  the  purchaaer  intends 
to  use  it  in  a  lottery,  if  such  use  waa  entire- 
ly independent  of  the  contract. 

Same  —  extensian  of  time  —  waiver. 

3.  A  conditional  vender  doea  -  not  waive 
his  right  to  reclaim  the  property  tiy  eict«nd- 

.  ing  the  time  (or  payment  after  he  learns  . 
that  the  property  baa  been  offered  Ika  a  prize 
in  a  conteef  to  increase  a  newapaper  cir- 
culation, if  the  time  expires  before  the  eon- 
teat  closes. 

(April  29,  1912.) 

APPEAL  tiy  defendants  from  a  Judgment 
ot  the  Circuit  Court  for  Bradley  Coun- 
ty in  plaintiff's  favor  In  an  action  brought 
to  recover  possession  of  an  automobile  un- 
der the  terms  of  a  conditional-sale  contract. 
AlSrmed. 

Statement  by  Mfw>A,  J.) 

This  waa  a  suit  by  Curry  against  Wat- 
kins  to  recover  the  poasession  of  an  auto- 
mobile. The  complaint  ia  the  usual  one  in 
replevin,— described  the  property,  and  al- 
leged that  appellee  was  entitled  to  the  poa- 
aeaalon,  that  it  waa  wrongfully  detained, 
and  the  other  formal  allegationa.  Watkina 
answered,  disclaiming  any  interest  In  the 
property;  alleged  that  he  waa  holding  the 


Sote.  —  Bight  of  vender  tn  tumdUitmal 
aale  to  recover  property  ae  affected  by 
Ma  fcrunoledpe  that  the  puroAaaer  in- 
tended to  make  an  MtHatrful  uee  of  it. 

Little  authority  has  been  found  on  this 
point  in  addition  to  Watkinb  v.  Cubby. 
Standard  Furniture  Co.  v.  Van  Alstinc.  22 
Wash.  670,  Gl  LJtJV.  aS9,  79  Am.  St.  Rep. 
neo,  62  Pae.  146,  holds  that  one  who  aells 
goods  with  Icnowledee  that  they  are  to  be 
used  in  a  house  of  ill  fame  muat  l>e  deemed 
to  have  aided  and  participated  in  the  im- 
moral and  illegal  uae,  ao  aa  to  defeat  his 
right  of  action  to  recover  the  gooda  from 
a  purchaser  thereof,  on  aale  under  execu- 
tion against  the  vendee,  where  the  sale  re- 
eerred  title,  ownership,  and  posBession,  with 
the  right  to  take  poaaeaaion  even  before 
maturity  of  the  deferred  payment,  when- 
ever the  vender  deemed  himself  insecure. 
Observing  that  there  is  a  dilTerence  in  this 
reapect  between  conditional  and  absolute 
sales,  the  court  bad  this  to  say:  "Where  the 
nale  is  absolute,  though  on  credit,  the  vendee 
becomes  the  owner  ot  the  property  pur- 
chased, and  haa  all  the  rights  therein  that 
any  owner  has  over  his  own  property,  and 
he  may  make  such  use  of  it  aa  to  him  seems 
At,  without  let  or  hindrance  from  hia  ven-' 
40  L.R.A.(N.S.) 


der.  Under  an  ordinary  contract  of  condi- 
tional sale,  the  law  is  different.  The  vend- 
ee thereunder,  the  title  being  reserved  in 
the  vender,  is  a  mere  bailee  of  the  proper- 
ty. If  the  use  of  the  property  be  not  pre- 
scribed in  the  contract  of  sale,  the  purchaa- 
er must  nevertbeteas  uae  it  for  a  lawful  and 
proper  purpose,  and  in  the  way  its  nature 
contemplates  it  should  be  used,  or  else  suffer 
a  forfeiture  of  its  contract.  It  ia  clear  that 
tlie  relation  between  the  parties  to  the  con- 
tract in  the  present  case  waa  aomethlng 
more  than  that  of  debtor  and  creditor  mere- 
ly, and  it  would  seen  it  was  aomethini;  more 
than  an  ordinary  contract  of  conditional 
Bale.  Tlie  appellant  not  only  reaerved  'title. 
ownership,  and  posFcsnion  of  the  pronerty.' 
but  reserved  the  right  to  'take  posspsajon  of 
the  ttforesa-id  peraonal  property  whenever 
it  may  deem  itself  insecure,  even  before  the 
maturity  of  the  deferred  pavmenfa.  This 
practically  loft  the  control  of  the  use  of  the 
property  with  the  appellant,  and  as  the 
evidence  ahowa  that  it  had  knowledge  of  the 
immoral  and  illegal  uhc  to  which  the  vend- 
ees intended  to  and  did  put  the  propcrtv, 
it  is  hard  to  conceive  why  it  did  not  aid 
and  participate  in  that  immoral  and  illei^al 
use.  The  distinction  between  knowing  that 
a  buyer  ia  intending  to  put  the  property  to 
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Mime  as  the  a^cnt  of  A.  L.  Greene;  tuked 
that  Greene  be  made  a  party,  and  that  he 
be  allowed  to  withdraw.  Greene  was  made 
a  part;,  and  answered,  denying  that  the 
car  was  wrongfully  detained  by  himself 
Watkins,  and  set  up  that  he  was  entitled 
to  the  poBseHaion.  He  alleged  that  Curry 
had  sold  the  car  to  James  E.  Hughes,  who 
was  editor  and  manager  of  the  Democrat 
News,  a  newspaper  published  in  Bradley 
county,  and  that  plaintiff  sold  the  car  to 
Hughes  for  the  purpose  of  its  being  offered 
as  a  prize  by  Hughes  in  a  voting  contest; 
that  he  (Greece)  entered  the  contest  under 
the  rules  prescribed  by  the  newspaper  for 
the  same;  that  he  acted  in  good  faith,  and 
was  put  to  expense  and  trouble  to  secure 
subscriptions  to  the  Democrat  News;  that 
the  contest  was  to  close  on  the  16th  of 
July;  that  he  had  offered  to  continue  se- 
curing votes  to  whatever  time  Hughes  might 
arrang«   for  the   contest  to  cloae;   that  on 

the day  of  July,  Hughes  absconded, 

and  thftt  there  was  no  one  to  receive  the 
votes  of  hjmaelf  (Greene)  ;  that  he  offered 
his  votes  at  the  office  of  the  Democrat 
News,  and  they  were  rejected ;  and  be 
prayed  judgment  in  his  behalf  for  the  car 
and  asked  damages.  Ee  also  set  up  that 
Curry  was  estopped  to  claim  any  rights,  if 
any  he  may  have  had,  in  said  car,  for  the 
reason  that  he  knew  all  the  time  that  the 
car  was  to  be  awarded  to  the  person  who 
complied  with  the  rules  and  received  the 
most  votes  in  the  prize  contest,  and  en- 
couraged, aided,  and  abetted  Hughes  in  the 
management  of  the  contest.     There  was  a 

some  unlawful  use,  and  participating  In 
that  unlawful  intent,  is,  to  say  the  least, 
somewhat  refined;  and  where  a  vender,  for 
the  mere  sake  of  gain,  makes  a  contract, 
the  effect  of  which  is  to  put  his  own  prop- 
erty in  the  hands  of  persons  who  will  use 
it  to  conduct  a  house  of  prostitution,  know- 
ing it  will  be  BO  used,  the  courts  ought  not 
to  be  astute  to  And  nice  distinctions  which 
will  enable  him  to  avoid  the  consequences 
of  his  acts."  Dut  in  a  case  subsequently  aris- 
ing between  the  same  parties,  after  the  re- 
versal of  the  judgment  under  which  the  exe- 
cution sale  was  made,  and  after  the  vendee 
had  surrendered  alt  claim  to  the  goods  to 
the  vender,  it  was  held  that  the  execution 
purchaser  could  no  longer  hold  the  goods 
as  against  the  vender,  since  the  former,  be- 
ing wrongfully  in  possession  after  the  re- 
versal of  the  judgment,  could  not  avail  him- 
self of  the  illegality  of  the  original  con- 
tract, which  was  closed.  Standard  Fami- 
ture  Co.  T.  Van  Alstine,  31  Wash.  409,  72 
Pac.  119. 

For  a  case  which,  though  different,  in- 
volves somewhat  similar  considerations,  at- 
tention is  directed  to  Singer  Mfg.  Co.  v. 
Draper,  103  Tenn.  262,  52  S.  W.  879,  hold- 
ing that  the  vender  of  sewing  machines  can- 
40  L,RA.(N.S.) 


demurrer  to  the  answer,  which  was  over* 
ruled,  and  the  issues  of  fact  were  submitted 
to  a  jury  under  instructions. 

Curry  testified  that  he  was  the  agent  for 
the  sale  of  the  Ford  car  in  Southeast  Ar- 
kansas; that  he  sold  a  car  to  Hughes,  tak- 
ing in  payment  therefor  two  notes,  paysbl; 
in  thirty  and  sixty  days,  which  notes  ex- 
pressed the  contract,  and  one  of  which  is 
as    follows ; 

(237.50  Montieello,  Ark.  4/28/1911. 

Thirty  days  after  date  I  promise  to 
pay  to  the  order  of  Jack  Cuny,  two 
hundred  and  thirty-seven  and  50/100  dol- 
lars, for  value  received,  negotiable  and  pay- 
able  at  Drew  County  Bank  without  defalea- 
tion  or  discount,  and  with  interest  from  ma- 
turity until  paid  at  the  rate  of  10  per  cent 
per  annum.  This  note  is  given  for  agreed 
purchase  price  of  the  following  property, 
to  wit:  One  model  "T  Ford  ttiuring  car. 
And  it  is  expressly  agreed  that  the  title 
to  and  ownership  of  and  to  said  property 
shall  not  pass  out  of  the  said  payees,  but 
shall  be  and  remain  in  them  until  the  said 
sum,  with  interest  and  costs,  shall  be  fully 
paid;  and  this  note  is  not  intended  as  a 
sale,  but  nothir^  more  than  an  agreement 
to  sell  on  the  payment  of  the  sum  and  ia- 
terest  as  aforesaid.  In  case  of  default  of 
payment  said  payee  or  his  assigns  may  re- 
possess himself  of  said  property,  and  all 
partial  payments  shall  be  appropriated  as 
rent  of  said  property.  If  not  paid  at  ma- 
turity this  note,  together  with  all  other 
notes  given  for  this  purchase,  shall  become 

not  by  suit  enforce  the  right  reserved  in  the 
contract  of  sale  to  retake  the  property  for 
default  in  payment,  where  he  unlawfully 
sold  the  machines  without  compliance  witli 
the    statute    requiring   the    payment    of   a 

8ee  also  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
300,  10  Best  k  S.  237,  38  L.  J.  Q.  B.  N.  8. 
225,  21  t.  T.  N.  S.  359,  6  Eng.  RhI.  Ca». 
4T7,  holding  that  one  who  pledged  a  bank 


v6k6  the  assistance  of  the  courts  to  avoid 
the  pledge  and  recover  back  the  note  upon 
the  ground  of  the  immorality  of  the  tnuil- 

Aa  to  the  right  to  recover  the  price  of 
property  sold  for  an  unlawful  use.  see  tbe 
note  to  Graves  v.  Johnson,  15  L.H.A.  834. 
And  SB  to  insurance  on  bawdyhouse  or  fur- 
niture therein,  see  note  in  18  L.R.A.(N.S.I 
214. 

As  to  whether  apparent  ownership  of  con- 
ditional vendee  affects  the  right  of  the  con- 
ditional vender  to  claim  title  as  against  the 
former's  vendee  or  creditor,  see  the  note 
in  25  L.R.A.(N.S.)  TOO,  782-700. 

L.  A.  W. 
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due  and  payable  at  the  bank  above  named 
at  once.  It  is  -well  understood  that  iii 
case  of  loss  or  damage  ol  Baid  property 
while  in  my  hands,  or  before  the  payment 
of  this  note,  Baid  Iobs  shall  be  mine,  and 
not  that  of  the  payee.  The  makers  and 
indorsers  of  this  note  severally  waive  pro- 
test and  notice  thereof,  and  diligence  in 
collection. 

[Signed]  Jaa.  E.  Hughes. 

The  notes  were  identical,  with  the  ex- 
«eption  of  the  date  of  payment.  He  stated 
that  there  waa  a  cash  pajonent  of  $2S0,  bC' 
Bides  the  notes;  Baid  that  the  not«B  hod 
not  been  paid. 

On  croBB -ex  ami  nation,  Curry  stated  that 
Hughes,  when  he  came  to  buy  the  ear, 
toid  him  that  he  was  putting  on  a  contest 
similar  to  a  piano  contest;  that  he  was  to 
put  on  several  prizes;  that  he  was  thinking 
of  buying  an  automobile  and  giving  it  away 
a>  a  prize.  He  said  that  be  didn't  know, 
before  he  sold  him  tb^  automobile,  that 
he  was  to  use  it  as  a  priie.  Said  when  the 
note  came  due  he  made  every  effort  to  col- 
lect the  note,  but  that  Hughes  begged  (or 
more  time,  and  promised  to  pay  it  in  a 
few  days-  Before  the  second  note  came  due. 
he  placed  the  notes  in  the  Warren  Bank 
for  collection.  A  man  by  the  name  of 
Clugston  came  over  and  be^^ed  for  a  few 
days  more  time,  and  be  waited  until  the 
6th  of  Julv.  The  60-day  note  fell  due  on 
June  28,  19JJ.  At  that  time,  Curry  says 
he  had  heard  that  the  automobile  was  up 
In  a  prize  contest.  He  knew  nothing  of  the 
contest,  except  what  Clugston  said.  He 
didn't  know  whether  those  were  facts  or 
not.  Says:  "I  didn't  care  anything  about 
it.  I  sold  the  ear  and  took  the  notes." 
Says  that  at  the  time  Hughes  bought  the 
ear  he  (Curry)  didn't  know  that  he  bought 
it  for  the  purpose  of  awarding  it  as  a 
prize  in  a  newspaper  contest  in  Bradley 
county. 

Curry  wrote  a  letter  to  the  Democrat 
News  on  April  27,  1911,  in  which  he  stated, 
in  substance,  that  he  waa  glad  to  know 
''hat  the  News  was  having  success  with  its 
contest,  stating  that  success  might  be  ex- 
pected if  the  newspaper  would  hustle  and 
its  methods  were  legitimate,  and  concluded, 
saying:  "With  the  best  wishes,  and  know- 
ing that  you  will  have  abundant  harvest 
from  your  contest." 

The  witness  concludes  his  testimony  by 
stating  that  parties  representing  the  news- 
paper had  seen  him  before  the  car  was  sold, 
and  told  him  that  they  were  figuring  on  a 
contest,  and  were  figuring  on  giving  away 
a  car  and  several  other  prizes.  He  toli! 
them  that  he  was  wanting  to  sell  the  car, 
40  L.B^.(N.8.) 
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and  was  going  to  place  an  agency  i 
ley   county   somewhere. 

On  redirect  examination,  he  said  that  he- 
didn't  have  any  interest,  directly  or  indi- 
rectly, in  the  car  sold  to  Hughes;  that  he 
didn't  sell  the  car  for  the  purpose  of  put- 
ting it  in  a  contest,  but  for  the  purpose  of 
getting  the  money  out  of  the  car.  Said  it 
was  no  interest  whatever  to  him  whether 
the  newspaper  people  put  on  a  contest  or 

On  behalf  of  the  appellants,  testimony 
was  introdnced  tending  to  show  that  about 
the  26th  or  27th  of  April  Hughes  was  in 
the  newspaper  business  at  Warren,  in  Brad- 
ley county,  Arkansas;  and  that  he  had  ai 
contest  in  the  paper,  in  which  the  automo- 
bile in  controversy  was  offered  as  one  of 
the  prizes.  Copies  of  the  newspaper,  con- 
taining the  advertisement  and  picture  of 
the  car,  were  introduced,  giving  in  detail 
the  rules  for  the  contest  by  which  prizes 
were  to  be  given  away. 

The  names  ot  various  persons,  under  the 
rules  of  the  contest,  were  to  be  nominated 
through  the  paper  by  anyone  desirous  of 
so  doing  as  candidates  for  "the  automobile- 
contest."  The  purpose  of  the  contest,  as  de- 
clared, was  to  increase  the  circulation  of 
the  Democrat  News  by  giving  away  valuable 
and  costly  prizes  free,  amounting  to  S1,15S. 
to  the  eight  moat  popular  persons  in  the- 
southeastern  part  of  the  state;  the  popu- 
larity to  be  determined  by  the  number  of 
yearly  subscriptions  secured  and  the-  num- 
ber  of  papers  sold. 

The  appellant  Oreene  testified  that  he- 
was  nominated  as  one  of  the  contestants 
and  contested  for  it,  and  that  one  week 
before  the  contest  was  to  close,  according 
to  the  advertisements,  he  was  in  Ihe  lead; 
that  various  other  contestants  had  been  in 
the  lead  before  that;  that  on  the  4tb  of 
July  he  was  informed  that  Hughes,  the 
manager  of  the  paper  giving  the  contest, 
was  gone;  and  that  he  then  oCTered  his 
tickets  to  the  Democrat  News,  and  it  re- 
fused  to  take  them.  He  says  that  he  was 
supposed  to  know  by  the  paper  as  to  how 
the  contestants  stood;  and  that  on  the  15th 
of  July  he  got  the  most  votes  and  claimed 
the  machine.  He  said  at  the  time  he  waa 
in  the  contest  he  did  not  know  of .  any 
right  Curry  had  in  the  automobile;  says 
the  car  was  supposed  to  be  Hughes'  prop- 
erly. No  one  knew  that  Hughes  owed  any- 
thing on  it  until  after  this  controversy  ■ 
came  up;  that  the  machine  was  used  by  the 
management  of  the  Democrat  News  regu- 
larly in  driving  about.  He  had  between 
twenty  and  thirty  thousand  more  votes,  ac- 
cording to  the  count  at  the  time  he  made 
it,  than   the  next  contestant  to  him;   and 
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therefore  be  claimed  the  automobile  m  hav- 
ing  won   it   ID   a   "popularity   content." 

This  is  Rubstantially  the  teatimony  up- 
«n  which  the  court  gave  the  following  in- 
struction: "You  are  instructed  that,  not- 
withBtanding  you  may  And  that  the  plain' 
tilT,  Curry,  knew  of  the  purpose  of  Hughes 
to  offer  the  car  in  controversy  ai  a  prise 
in  a  contest,  atill  such  knowledge  hy  plain- 
tiff wculd  not  deprive  him  of  hia  onnerabip 
of  the  ear,  or  of  his  right  to  recover  poi- 
seseion  of  same  in  this  action,  if  it  appears 
from  the  testimony  that  plaintiff  relied  up- 
on the  payment  of  the  purchase  price  of 
the  car  by  Hughes  before  said  car  was  to 
te  awarded  aa  a  prize;  and  that  Hughes 
in  fact  never  paid  for  said  car,  so  aa  to 
acquire  title  in  himself  before  the  institu- 
tion of  this  suit." 

The  court  further  instructed  the  juiy  as 
follows:  "You  are  instructed  tiaat,  if  you 
find  from  the  evidence  that  plaintiff.  Jack 
Curry,  was  the  owner  of  the  Ford  touring 
ear  in  controtersy,  and  sold  it  to  James 
E.  Hughes  on  condition  that  the  title  was 
to  remain  in  Curry  until  the  car  wm  paid 
for,  and  you  further  find  from  the  evidence 
that  Hughes  never  paid  the  price  for  which 
said  car  was  sold  him,  but  made  default 
in  payment  for  the  purchase  money  of  the 
car,  tben,  a*  a  matter  of  law,  plaintiff  con- 
tinued to  be  the  owner  of  «aid  car,  and  was 
entitled  to  the  possessioD  of  the  same  upon 
default  in  payment  of  tbe  same,  according 
to  the  tenor  and  terms  of  the  purchase- 
money  notes  gi^n  by  Hughes  to  plaintiff; 
and,  in  that  event,  plaintiff  is  entitled  t« 
reoorer  in  this  action,  if  Curry  did  not 
waive  hit  title  to  said  car." 

The  appellants  prayed  the  court  to  in- . 
struct  the  jury,  in  substanoe,  that  if  they 
found,  by  a  preponderance  of  the  evidence, 
that  the  automobile  was  sold  by  Curry  to 
Hughes  for  the  purpose  of  being  put  up 
aa  a  price,  or  that  Curry,  after  tbe  sale, 
consented  for  the  automobile  to  be  put  up 
as  a  prize  to  be  awarded  by  Hughes  to 
any  peraou  becoming  a  candidate  and  re- 
ceiving the  highest  number  of  votes  in  the 
popularity  contest  then  being  carried  on 
by  the  Derooerat  News,  that  would  consti- 
tute a  waiver  by  Curry  of  the  title  reserved 
by  him  in  the  note;  and  further  prayed 
that  the  court  instruct  that  if  the  jury 
found  that  there  was  a  contest  in  the  news- 
'  paper,  as  defined,  and  that  A.  h.  Greene 
became  a  candidate  in  such  contest  and  re- 
ceived the  highest  number  of  votes,  their 
verdict  should  be  in  favor  of  Greene.  The 
court  refused  to  so  instruct  the  jury,  and 
the  appellants  duly  saved  their  exceptions, 
end  have  prosecuted  this  appeal. 
40  L.R.A.(N.S.) 


Mr.  B.  Zj.  Herring,  for  appelloota: 

The  enterprise  was  not  a  lottery, 

Burks  V.  Harris,  91  Ark.  SOS,  23  UB^A. 
(N.S.)  aes,  134  Am.  St  Rep.  67,  120  S. 
W.  07B,  18  Ann.  Caa.  560;  Quatsoe  v.  E^- 
gleston,  42  Or.  316,  71  Pac  86;  Dion  t.  St 
John  Baptiste  Soe.  82  Me.  319,  19  AtL 
82G. 

Mr,  Curry  is  estopped  to  claim  this  auto- 
mobile now.  It  is  too  late  for  htm  to  be 
heard,  now,  after  he  baa  consented  to  a 
disposition  of  his  property  that  haa  eauaed 
others  to  part  with  their  money. 

Neal  V.  Cone,  78  Ark.  273,  SB  S.  W. 
G52;  Nashville  Lumber  Co.  t.  Robinson,  91 
Ark.  319,  121  8.  W.  360;  HyaH  v.  Bell,  83 
Ark.  380,  103  S.  W.  7*8;  Bell  v.  Old,  88 
Ark.  99,  113  S.  W.  1023;  Peck-Hammond 
Co.  V.  Walnut  Ridge  School  Dist.  93  Ark. 
77,  123  8.  W.  771. 

Tbe  law  will  not  permit  a  man  to  aell 
a  thing  to  be  used  for  a  known  purpose 
and  afterwards  assert  a-  right  which  will 
defeat  tbe  purpose  for  which  he  sold  it 

18  Cyc.  784,  subdlv.  E;  Busby  *.  Altes, 
140  Uo.  App.  716,  128  S.  W.  988;  McNeil  t. 
Tenth  Nat.  Bank,  48  N.  Y.  326,  T  Am.  Bcpu 
341;  Carpy  v.  Dowdell,  IIS  CaL  677,  47 
Pac  695. 

Mr.  John  XL  Bradley  for  appellee. 

Wood,  J.,  delivered  tbe  iqtinion  of  the 
court: 

There  is  no  testimony  in  tbe  record  to 
warrant  the  conclusion  that  appellee.  Car- 
ry, estfipped  himself  from  setting  up  his 
right  to  the  possession  of  tbe  automobile, 
under  his  contract  with  Hughes,  after  the 
latter  bad  failed  to  pay  tbe  pnrcbaae  mon- 
ey. The  automobile  was  sold  to  Hughes, 
and  the  title  was  to  pass  on  condition  that 
he  made  the  payments  as  speciSed  in  tbe 
notes;  and  on  his  failure  to  make  such 
payments  the  title  to  the  automobile  did 
not  pass  out  of  the  appellee.  Giving  the 
testimony  of  the  appellants  its  Btrangest 
probative  force,  it  only  tends  to  show  that 
appellee  knew,  at  the  time  he  eold  the  car 
to  Hughes,  that  tbe  letter  would  use  the 
car  as  one  of  the  prize*  in  what  is  termed 
his  "popularity  contest"  to  promote  the 
circulation  of  the  Democrat  News ;  bot 
there  is  no  testimony  whatever  to  warrsnt 
the  finding  thet  appellee,  at  the  sale,  par- 
ticipated in  the  purpose  of  Hughes,  and 
sold  the  car  for  the  purpose  of  having 
the  same  advertised  as  one  of  the  prijM 
to  be  given  away  in  the  contest. 

Therefore,  conceding  that  the  "popalar- 
ity  contest"  scheme  was  a  lottery,  and  with- 
in the  rule  of  the  evil  denounced  in  Burks 
V.  Harris,  91  Ark.  206,  23  I>.R.A.  (N.S.) 
626,  134  Am.  St.  Rep.  87,  120  S.  W.  979. 
16  Ann.  Caa.  686,  still  appellee  would  bt 
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entitled  to  recover  In  thU  cMe,  tieoaiue  the 
lottery  or  gaming  tniDiftctioii  had  no  con- 
nection with  the  sale.  The  hiIb  wu  not 
made  for  the  purpose  of  promoting  Bueh 
transaction.  The  conaideration  for  the  sale 
of  ths  automobile  was  entirely  independent 
of  any  illegal  use  to  which  the  automobile 
may  have  been  applied  after  the  contract 
of  sale  was  entered  into.  "An  obligation 
will  be  ejiforced,  though  indirectly  con- 
nected with  an  illegal  transaction ,  if  it  is 
supported  t^  an  independent  conii deration, 
■o  that  the, plaintiff  does  not  require  the 
aid  of  the  illegal  transaction  to  make  out 
hii  case."  Armstrong  r.  American  Exch. 
Nat  Bank,  133  U.  8.  4fifl,  33  L.  ed.  780,  10 
Snp.  Ct.  Rep.  4S1,  quoted  in  Ashford  v. 
Mace,  —  Ark.  — ,  39  Lit.A.(N.S.)  1104. 
14a  8.  W.  474.  Bee  also  Peay  v.  Pulaski 
County,  —  Ark.  — ,  148  B.  W.  491;  Wood 
T.  Stewart,  81  Ark.  41,  98  8.  W.  Til. 

The  court,  in  one  of  its  instructions,  told 
the  jury  that  the  appellee  was  entitled  to 
recover  under  bis  contract  it  the  car  had 
not  been  paid  for,  provided '  he  had  not 
waived  bia  title  to  said  car.  This  sub- 
mitted to  the  jury  the  question  of  whether 
or  not  the  conduct  of  Curry,  ia  connection 
with  the  sate  of  the  automobile,  was  a 
waiver  of  his  title  and  right  to  the  posses- 
■ion  of  the  car.  The  instruction  was  really 
more  favorable  to  the  appellants  than  they 
were  entitled  to  under  the  andiapnted  evi- 

The  court  did  not  err  in  refusing  the 
prayer  of  appellants  for  instruction.  This 
instruction  virtually  assumed  that  there 
had  been  a  completed  aale  of  the  automobile 
to  Hughes.  As  the  undisputed  written  con- 
tract showed  that  there  liad  been  no  per- 
fected sale,  the  instruction  was  abstract. 
furthermore,  by  granting  the  prayer,  the 
court  would  have  told  the  jury  that  con- 
sent of  the  appellee  for  the  automobile 
to  be  used  In  the  popularity  contest  after 
the  sale  would  have  defeated  bis  recovery. 
That  is  not  the  law.  Th4  evidence  shows 
tiiat  the  appellee  expected  that  the  notes 
would  be  paid  long  before  the  popularity 
contest  was  advertised  to  close.  True  be 
bad  extended  the  time  for  payment  at  the 
urgent  request  of  Hughes  more  than  once; 
but,  under  the  very  last  extension  of  pay- 
ment, the  notes  were  due  five  days  before 
the  populariiy  contest  was  advertised  to 
close.  Under  these  circumstances,  it  can- 
not be  said  that  appellee  consented  to  re- 
linquish his  right  to  the  title  and  posses- 
aioD  reserved  in  the  notes  by  consenting 
that  the  automobile  should  be  used  in  the 
prize  contest.  The  instructions  correctly 
presented  the  law  applicable  tp  the  facts, 
and  the  verdict  ia  sustained  by  the  evidence. 

The  Judgment  is  therefore  affirmed. 
40  LJI.A.(N.S.) 


WOODILL  AUTO  COMPANY,  Appt 

(_  cal.  — ,  1Z4  Pac.  717.) 

Principal  and  agent  —  exclusive  sales 
agency  —  sale  to  resident  —  liability 
for  comml  salons. 

A  manufacturer  is  not  liable  to  an  ex- 
clusive sales  agent  for  commissions  upon 
sales  made  by  him  merely  because  the  pur- 
chaser is  a  resident  of  the  territory  covered 
by  such  agency,  if  the  sale  was  made  out- 
side such  Urritory. 

(June  18,  1912.) 

APPEAL  by  defendant  from  a  Jnd^^ent 
of  the  Superior  Court  tor  Los  Angeles 
County  in  ptaintifTs  favor  add  from  an 
order  denying  a  motion  for  vacation  of 
judgment  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  for  auto- 
mobiles and  attachmente  sold  and  delivered 
by  plaintifF  to  defendant.     Affirmed. 

The  facts'  are  stated  in  the  opinion. 

Messrs.  Scliialdt  A  RlBgliu  for  appel- 
lant. 

Mr.  William  Fleet  Falmer,  for  re- 
spondent : 

There  is  no  rule  of  law  which  allows  or 
refuses  comntissiona  to  agents.  Ihe  com- 
mission as  well  as  the  agency  is  a  matter 
of  contract  between  the  parties. 

31  Cyc.  1488;  Garfield  v.  Peerless  Jiotor 
Car  Co.  189  Mass.  395,  76  N.  E.  695; 
Thompsoii- Houston  Electric  Co.  v.  Berg,  10 
Tex,  Civ,  App.  200,  30  8.  W.  464;  WyckofT, 
Seamans  t  Benedict  v.  Bishop,  115  Mich. 
414,  73  N.  W.  392. 

If  respondent,  in  making  the  sale  to  Otis, 
violated  the  contract  for  the  "exclusive 
sale,"  then  there  ia  no  provision  in  the 
contract,  nor  trade  usage  shown,  which 
entitles  appellant  to  a  commission  on  sales 

Sote,  —  Right  of  one  having  exclusive 
sales  agency  urfthln  given  dlatrlot,  to 
commlaatona  on  ealee  made  by  an- 
other outside  of  the  distrUit  to  a  real- 
dent  thereof. 

One  having  exclusive  sales  agency  in  a 
apecilled  territory  cannot  recover  commis- 
sions on  a  sate  made  by  another  outside  that 
territory,  simply  because  the  vendee  is  a 
resident  of  the  territory.  Hatnes  Auto- 
mobile Co.  V,  WooniLL  Auto  Co. 

Similarly,  an  agent  having  the  sale  of 
threshing  machines  and  engines  in  a  certain 
town  and  trade  tributary  thereto  tor  the 
reason  ending  November  1,  of  a  certain 
year,    is    not    entitled    to    a    commission 
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in  the  territory  bj  whomsoever  mode.    Eis 
only  action  would  be  for  damages. 

Roberts  v.  MinDeapolis  Threshing  Macb. 
Co.  8  S.  D.  S79,  69  Am.  St.  Rep.  T7T,  67 
:N.  W.  e07;  Waterman  v.  Boltinghouse,  82 
Cal.  059,  23  Pac.  106;  Dolao  v.  Scanlan, 
67  Cal.  261;  King  Powder  Co.  v.  Dillon, 
42  Colo.  316,  »6  Pac.  439. 

Helvln,  J.,  delivered  the  opinion  of  the 

PlaiutiR  sued  for  93.092.G9  alleged  to 
tie  due  from  defendant  for  automobiles  and 
attachments  sold  and  delivered  b;  plaintiff 
to  defendant.  The  latter  asserted  that  the 
plaintiff  was  indebted  to  it.  Both  liti|;anta 
furnished  bills  of  particulars  of  their  re- 
spective claims,  and  by  written  stipulation 
it  was  agreed  that  defendant's  bill  of  par- 
ticulars should  be  considered  as  if  pleaded 
b;  defendant  as  a  counterclaim.  The  court 
found  that  the  balance  due  plaintiff  upon 
all  of  tlui  accounts  between  the  parties  to 
the  action  vna  $871.16.  Defendant  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing its  motion  for  vacation  of  Judgment, 
under  g  063  of  the  Code  of  Civil  Procedure. 
The  sole  oontroi'ersy  upon  this  appeal  re- 
lates to  defendant's  claim  of  (600  as  com- 
mission on  tbe  sale  of  a  car  to  Ralph  C. 
Otis.  According  to  the  findings,  Otis,  who 
was  a  resident  of  Pasadena,  purchased  from 
plaintiff  for  $3,000  one  of  the  automobiles 
manufactured  by  the  said  Haynea  Automo- 
bile Company.  At  the  time  of  the  purchase, 
Otis  was  in  Chicago,  Illinois,  and  he  ordered 
the  car  to  be  shipped  to  him  at  that  city 
from  plaintiff's  factory  in  Kokomo,  Indiana. 
Afterwards  he  changed  the  order,  and  di- 
rected that  tbe  automobile  should  be  sent  to 


him  at  Lob  Angeles.  It  was  forwarded  ts 
directed,  with  a  provision  in  the  waybill 
that  it  might  be  reshipped  to  Cbicsgo  st 
one-half  rate.  Payment  for  the  vehicle  wu 
made  at  Kokonto.  Defendant  does  not  ss- 
sert  that  it  had  anything  to  do  with  ne- 
gotiating the  sale,  but  bases  a  claim  for 
compensation  solely  upon  the  contract  be- 
tween it  and  plaintiff,  by  which  tbe  Woodill 
Auto  Company  was  given  the  exdusiic 
sale  in  Los  Angeles  and  vicinity  of  the  can 
manufactured  by  plaintiff.  Tbe  pertiDent 
portion  of  the  agreement,  dated  April  15, 
1908,  was  as  follows:  "This  agreement, 
entered  into  on  this  date  with  the  Haynes 
Automobile  Company,  of  Kokomo,  Indians. 
and  tbe  Woodill  Automobile  Company  of 
LoH  Angeles,  California,  gives  to  the  Woodill 
Automobile  Company  the  exclusive  sale  ol 
Haynes  cars  in  Los  Angeles  and  southern 
half  of   the  state  of  California." 

Appellant  contends  that,  when  a  manu- 
facturing corporation  gives  exclusive  salt 
of  its  products  within  a  given  territory 
to  another,  the  said  manufacturer  cannot 
aeprive  tbe  agent  of  regular  commissioai 
by  selling  to  one  who  resides  within  such 
territory,  citing  Garfield  v.  Peerless  Motor 
Car  Co.  189  Mass.  396,  75  N.  E.  69S; 
Thompson-Houston  Electric  Co.  v.  Berg,  ID 
Tei.  Civ.  App,  200,  30  S.  W.  454.  Tbe 
cited  cases  do  not  sustain  appellant's  posi- 
tion. The  former  case  was  decided  upon  i 
contract  which,  interpreted  in  the  light  of 
trade  usage,  gave  the  agent  a  right  to  s 
commission  on  all  automobiles  sold  to  resi- 
dents of  his  district.  The  appeal  in  this 
case  is  on  the  judgment  roll  alone,  and  tbe 
record  does  not  show  any  finding  with 
reference  to  trade   usage.     We  must  there- 


on a  sale  made  by  another  before  that  date, 
the  machine  being  delivered  after  that  date, 
to  a  purchaser  who  had  formerly  lived 
about  8  miles  from  the  town  in  question, 
but  in  the  spring  of  that  year  had  removed 
to  a  town  100  miles  away.  Hilliker  v. 
Northwest  Tliresher  Co.  146  Iowa,  721,  122 
N.  W.  906. 

And  an  agent  for  a  certain  state  who,  by 
his  contract  of  employment,  was  to  have  the 
benefit  of  all  sales  made  in  the  state,  is  not 
entitled  to  a  commission  on  a  sale  of  goods 
made  in  another  state,  tbe  goods  being  de- 
livered in  the  latter  state,  simply  because 
the  purchaser  sends  the  goods  for  use  in  his 
branch  house  within  the  agent's  state.  Wyc- 
koff,  Seamans  k  Benedict  v.  Bishop,  115 
Mich.  414,  73  N.  W.  392. 

And  it  has  been  held  that  under  a  con- 
tract giving  one  the  exclusive  agency  for  the 
sale  of  goods  in  a  certain  territory,  the 
principal  himself  may  sell  to  buyers  out- 
side, witb  the  knowledge  that  they  intend 
to  dispose  of  the  goods  within  the  agent's 
territory,  and  the  agent  ia  not  entitled  to  a 
commission  on  such  goods,  although  actu- 
iO  L.R.A.(N.S.) 


ally  disposed  of  finally  in  his  territory. 
Golden  Gate  Packing  Co.  v.  Farmers'  Union, 
66  Cal.  606. 

But  a  contract  giving  one  the  ezclasif« 
agency  for  the  sale  of  goods  in  a  certain 
city  and  vicinity,  and  binding  him  to  refer 
all  inquiries  received  from  territory  other 
than  bis  own  to  his  principal,  implies  that 
all  inquiries  from  his  territory  should  be 
referred  to  him,  so  that  he  is  entitled  to  a 
commission  on  a  sale  made  by  his  principn 
to  a  resident  of  his  territory  while  suiA 
resident  is  in  another  place,  although  the 
goods  are  delivered  at  that  other  place. 
Garfield  v.  Peerless  Motor  Car  Co.  189  Mais. 
396,  76  N.  E.  695. 

And  under  a  contract  whereby  an  ag«i'- 
foT  the  sale  of  goods  in  a  certain  stsle  i' 
entitled  to  a  commission  on  all  sales  of 
those  goods  to  be  used  in  the  state,  whether 
made  by  him  or  not,  such  agent  is  entitled 
to  his  commisBJon  on  such  ssle  msde  by  his 
principal,  although  the  terms  of  sale  ^*^ 
agreed  upon  outside  tlie  state.  Thompson- 
Houston  Electric  Co.  v.  Berg,  10  Tex.  Ht. 
App.  200,  30  S.  W.  454.  H.  C.  8h. 
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fore  look  alone  to  the  contract,  whicli  gives 
to  defendant  the  "excluEive  aale"  in  its 
territory  of  cars  manufactured  by  plaintiff. 
Ab  the  sale  waa  made  outside  of  the  atate 
of  California,  anij  as  no  trade  usage  ap- 
peara  to  give  defendant  any  right  otber 
than  that  expressed  in  the  exact  worda  of 
the  agreement,  we  are  compelted  to  conclude 
that  defendant  cannot  recover  a  commission 
on  tue  transaction.  The  lexas  case  cited 
by  appellant  ia  not  in  point.  The  contract 
there  under  consideration  was  quite  dif- 
ferent from  the  one  before  us  in  this  case. 
I'he  contract  itaelf  provided  that,  if  sales 
were  made  in  Texas  by  a  special  agent 
representing  the  selling  company,  the  agent 
in  that  state  should  receive  his  commission. 
Eis  claim  was  that  he  was  entitled  to  com- 
mission "on  the  sales  of  all  appellant's 
products  to  be  used  in  the  state  of  Texaa," 
and,  commenting  on  this  part  of  the  con- 
tract, toe  court  said:  "We  tbinlc  that  it 
beats  the  construction  contended  for  by 
the  appellee,  and  that  it  reasonably  appears 
from  the  dealings  between  the  parties  that 
appellant  placed  upon  it  the  same  construc- 
tion, and  there  is  no  error  in  so  much  of  the 
court's  charge  as  gave  it  this  construction." 
It  will  thus  be  seen  that  the  meaning  of 
the  contract  under  discussion  by  the  court 
in  the  Texas  case  was  made  apparent  by 
the  dealings  between  the  parties, — an  ele- 
ment entirelj'  absent  from  the  case  at  bar. 

It  haa  been  held  in  this  state  that  one 
having  an  exclusive  agency  for  the  sate 
outside  of  California,  of  products  manu- 
factured here,  cannot  recover  commissions 
on  soles  made  in  this  state  to  persons  known 
by  the  seller  as  intending  to  sell  tbe  mer- 
chandise out  of  the  state.  That  case  is 
perfectly  applicable  to  the  matter  before 
us  here.  Gkilden  Gate  Packing  Co.  v.  Far- 
mers' Union,  SC  Cal.  606.  See  also  Wyc- 
koB,  Seamans  A,  Benedict  t.  Bishop,  116 
Mich.  414,  78   N.  W.  392. 

Ihe  judgment  and  order  are  affirmed. 

We  concur:   Henaluw,  J.;  Iiorlgkn,  J. 


JOHN  BARTON  MILLEB,  Appt., 

UNITED  STATES. 

(38  App.  D.  C.  381.) 

Jnror  —  qnallflcatfon  —  crime  against 
company  —  kinshtp  to  stockholder. 

J.  The  son  of  a  bolder  of  stock  in  an  ui 
Incorporated  joint  stock  company  is  nc 
competent  to  sit  as  a  juror  for  the  trial  of 
40  L.R.A(N.8.) 


one  charged  with  crime   againat   the  com- 
pany. 

New  trlftl  —  motion  —  cballeuKe  o( 
Jnror  —  cronnd. 

2.  Failure  to  state  the  cause  of  challeng- 
ing a  talesman  who  has  just  declared  his 
relationship  to  a  stockholder  of  a  joint- 
stock   company   affected   by   the   crime   for 

'hicb  accused  is  on  trial  will  not  prevent 
setting  up  the  ground  of  the  challenge   in 
support  of  a  motion  for  new  trial. 
Juror  —  (Nimpetetice  —  relatlonelilp  — 
time  of  Interest. 

3.  'liiat  one  called  as  a  juror  in  a  prosecu- 
tion for  crime  against  a  joint-stock  compa- 
ny, who  states  that  he  is  a  son  of  a  stock- 
holder of  the  company,  does  not  show  that 
his  father  owned  stock  at  the  time  of  the 
commission  of  the  crime,  does  not  rendur 
him  competent,  if  the  company  went  into 
liquidation  a  short  time  after  the  commis-  . 
sion  of  the  crime,  so  that  the  stofk  inter- 
est could  not  be  presumed  to  have  been  ac- 
quired in  the  interim. 

Same  —  peremptory  clialtenge  —  nam- 

4.  Upon  consolidation  of  two  indictments 
for  offenses  growing  out  of  one  transaction, 
which  might  have  been  incorporated  in  dif- 
ferent counts  of  one  indictment,  accused  is 
entitled  to  only  the  number  of  peremtitory 
challenges  to  jurors  which  the  statute  al- 
lows him  for  one  indictment. 

(March  4,  1912.)' 

APPEAL  by  defendant  from  ft  judgment 
of  the  Supreme  Court  convicting  him 
of  fraudulently  taking  awaj  or  concealing 
records  belonging  to  an  association  of  which 
he  was  secretary- treasurer  and  of  embezzl- 
ing  funds    of   said   association.      Beversed. 

The  facts  are   stated  in  the  opinion. 

Messrs.  Henry  E.  Davis  and  John  £. 
Tjaakey,  for  appellant: 

It  was  error  in  the  court  below  not  to 
advise  the  defendant,  upon  his  request  in 
tbe  outset  of  tne  trial,  to  how  many  peremp- 
tory challenges  he  was  entitled. 

Cumming  v.  SUte,  99  Ga.  602,  27  B.  E. 
177. 

It  waa  error  in  the  court  below  to  hold 

Vote, —  Jury.-  relaUontAtp  to  private 
corporation  or  aiwociation  for  pro/It, 
interested  fn  a  erlmtnal  prosecution 
which  ■will  disqualify  juror. 

This  note  is  confined  to  the  question  of 
relationship  to  an  ordinary  business  cor- 
poration or  association  organised  for  profit, 
and  iloes  not  include  the  <;ueBtion  as  to  the 
connection  with  an  association  to  supprena 
crime  or  prosecute  criminals,  which  will 
render  a  juror  incompetent  to  sit  in  a  par- 
ticular criminal  prosecution. 

As  to  the  relationship  to  a  private  cor- 
poration or  association  which  will  render 
a  juror  incompetent  to  serve  in  a  civil 
action    in   which   the   corporation   or   asso- 
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that  the  defendant  was  entitled  to  ten 
peremptory  challenges  only,  instead  of  to 
twenty. 

State  T.  Smith,  24  N.  C.  (2  Ired.  L.) 
403;  Heskew  t.  State,  17  Ter.  App.  161; 
btate  T.  Ueliaco,  75  N.  J.  L.  eos,  09  Atl. 
21S)  People  t.  Helm,  15Z  Cal.  532,  B3  Pac. 
SO;  Betts  V.  United  States,  63  C.  C.  A, 
452,  132  Fed.  228;  Alutual  L.  Ins.  Co.  t. 
Ilillmoii,  145  V.  S.  2S5,  2B3,  38  L.  ed.  707, 
70B,  12  Sup.  Ct.  Hep.  809;  Lewi*  v.  United 
States,  1«  U.  S.  370,  378,  3e  L.  ed.  1011, 
1014,  13  Sup.  Ct.  Rep.  136;  Butler  t.  Even- 
ing Post  Pub.  Co.  7a  C.  C.  A.  511,  14S  Fed. 
821;  People  t.  Sweeney,  S5  Uicb.  6SS,  22 
H.  W.  50. 

The  fact  that  the  juror'i  father  was  « 
large  itockbolder,  at  the  time  its  aSaira 
were  cloaed,  in  the  corporation  the  funds 
of  which  the  defendant  was  charged  with 
having  embesEled,  and  the  books  of  which 
be  was  charged  with  having  taken  away 
and  concealed  "with  intent  to  defraud  and 
injure  the  said  aeeociation  and  the  said 
stockholders  and  memberi  thereof,"  Is  a 
common-law  disqualification  and  rendered 
the  juror  incompetent. 

)tonng  V.  Marine  Ina.  Co.  1  Craneh,  C. 
C.  452,  Fed.  Ca«.  No.  1R,103;  Moore  v. 
Farmers'  Mut.  Ins.  Asso,  107  Oa.  J8B,  33 
B.  E.  86;  Bank  of  University  v.  Tuck,  107 
Ga.  ZM,  33  S.  E.  TO;  Georgia  R.  Co.  t. 
Hart,  60  Ga.  GEO;  Crawford  v.  United 
Stntes,  212  U.  B.  183,  IBS,  IBO,  63  L.  ed. 
405,   470,   471,   20   Sup.    Ct.   Rep.   260,   15 

ciation  is  interested,  see  note  to  Stone  v. 
Montieello  Conitr.  Co.  post,  B78. 

As  to  memberghip  in  a  religious  koclety 
or  dennminatton  as  a  disqualification  to 
eerve  as  a  juror  in  a  case  involvin);  its 
rights,  see  note  to  Searle  v.  Roman  Cath- 
olic H;shop,  25  L,n.A.(W.S.)    B92. 

An  to  the  competency,  as  a  juror,  of  an 
employee,  or  relative  of  an  employee,  of  a 
party  or  peraon  interestpd  in  an  action,  see 
nole  to  Hufnagle  t.  Delaware  &  H.  Co. 
poBt,  B82. 

But  little  direct  authority  has  been  found 
upon  the  precise  question  under  annotation. 
In  State  v.  Thotnpgon,  24  Utah,  3i4,  67 
Pac.  78B,  it  was  held  that  a  director  and 
stockholder,  who  is  also  a  debtor,  of  a  cor- 
poration whose  store  has  been  buri!laH!>^d, 
is  not  competent  as  a  juror  upon  the  trial 
of  the  allefifed  bni^lar. 

And  in  McElhannon  v.  State,  SB  Ga.  672, 
2R  S.  E.  601,  it  was  held,  in  accord  with 
MiLUiB  V.  United  Btates,  that  a  brother- 
in-law,  a  nephew,  a  grandson,  a  Urst  cousin, 
and  a  second  coiiain,  respectively,  of  stock- 
holders of  a  corporation  are  all  incompetent 
as  jurors  in  a  prosecution  for  fraudulently 
mutilating  and  destroying  the  books  of  the 
corpnration;  and  it  was  further  held  to  be 
immaterial,  upon  a  motion  for  a  new  trial 
on  the  ground  of  such  relationships  of  jur- 
ors who  sat  in  the  case,  that  they  did  not 
40  L.R.A.(N.S.) 


Ann.  Cas.  362;  Powers  v.  State,  27  Tec 
App.  700,  11  S.  W.  646;  Page  v.  SUte,  22 
Tex.  App.  661,  3  S.  W.  746;  State  v.  Wil- 
ton, 74  Mo.  270;  Jaques  v.  Com.  10  Gratt. 
890;  Carnal  v.  People,  1  Park.  Crim.  Rep. 
272;  Ledford  v.  SUte,  76  Ga.  856;  Waters 
r.  State,  61  Md.  430. 

Messrs.  Clarence  R.  Wilson  and  James 
M.  Proctor,  for  appellee: 

In  ths  District  of  Columbia,  the  right 
to  as  many  sets  of  challenges  as  there 
are  counts  in  an  indictment  has  never  been 
claimed.  In  other  jurisdictions,  it  is  held 
with  almost  complete  uniformity  that  upon 
the  trial  of  such  an  indictment  tbe  defend- 
ant has  no  right  to  claim  as  many  set* 
of  ohatlengea  as  there  are  eounta  is  tb* 
indictmenL 

Stats  T.  Skinner,  34  Kan.  256,  8  Fm. 
4S0,  6  Am.  Crim.  Rep.  307;  Com.  v.  Walsb, 
124  Maar  32;  Bmitlt  t.  Stat*,  8  L«>,  386; 
United  States  r.  Groesbeck,  4  UUh,  4ST, 
II  Pac.  C42;  United  States  v.  Bromley,  4 
Utah,  408,  II  Pac  819. 

Tan  Orsdel,  J.,  delivered  the  opinion  of 

the  court : 

Appellant,  Jobn  Barton  Miller,  defend- 
ant below,  was  indicted  and  convicted  io 
the  supreme  court  of  the  District  of  Co- 
lumbia, of  the  crime  of  fraudulently  taking 
away  or  concealing  records  belonging  to  tbe 
First  Co-operative  Building  Association  of 
Georgetown,  District  of  Columbia,  of  wbid 
he    was    secretary-treasurer,    and,    under  a 

know,  at  the  time  of  the  trial,  that  their 
respective  relatives  were  stockholders  of  the 

corporation. 

In  Billis  V.  State,  2  M'Cord,  L.  12,  bo*- 
ever,  where  it  appeared  that  the  loremin 
of  tbe  juT^  which  had  tried  the  defendant 
upon  an  indictment  for  having  passed  a 
counterfeit  note  of  a  certain  bank,  was  a 
director  of  the  bank,  though  not  a  stock- 
holder, which  was  not  known  to  the  de- 
fendant or  his  counsel  prior  to  the  veh 
diet,  although  it  was  held  that  objections  to 
a  juror  come  too  late  after  a  verdict,  the 
court  said  that  the  objection  in  this  esse 
was  entirely  without  foundation,  as  the 
juror,  owning  no  stock  in  the  bank  and 
not  even  receiving  a  pecuniary  compensa- 
tion for  his  services  on  the  board,  could 
have  no  other  interest  in  the  institution 
than  was  common  to  all  the  citizens  of  the 

And  in  a  criminal  prosecution  for  con- 
spiracy to  embeEzle  the  property  of  a  ban^ 
and  to  obtain  its  money  and  property  by 
means  of  false  pretenses,  mere  creditors  of 
the  bank  are  not  incompetent  as  jurors,  is 
the  absence  of  any  actual  bias  or  prejudi** 
against  the  defendants.  Imboden  v.  People. 
40  Colo.  142,  90  Pac.  608. 

As  to  disqualification  of  juror  as  poond 
for  new  tri"'.  see  note  to  Jewell  v.  JewsUi 
18  L.R.A.  473.  A.  C.  ff. 
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BepsT&te  indictment,  of  the  eriine  of  em- 
bezztement  of  the  funds  of  said  association. 
Though  he  was  aepKratel;  indicted  for  each 
offense,  the  two  iudictmcDbi  were,  by  order 
of  the  court,  consolidated  and  tried  to- 
gether. 

It  appears  that  when  defendant  had  exer- 
cised his  tenth  peremptory  challenge,  a 
talesman  named  Libbey  was  called  into  the 
jury  bos  and  examined  upon  his  voir  dire. 
He  testified  that  his  father  was  a  large 
stockholder  in  the  Georgetown  Co-operative 
Building  Association  at  the  time  its  affairs 
were  closed  up.  On  this  statement,  de- 
fendant challenged  the  juror  for  cause. 
The  challenge  was  overruled  by  the  court. 
This  is  assigned  as  error. 

The  juror  was  the  son  and  legal  heir  of 
ft  stockholder  in  an  association  atTected 
'  by  the  acts  of  which  defendant  standi 
charged.  Such  a  relation  has  been  univer- 
sally held  to  disqualify  a  juror.  The  rule 
applies  to  civil  eases,  and  with  added 
weight  to  criminal  cases.  Crawford  t. 
United  States,  212  U.  3.  1S3,  53  L.  ed. 
465,  29  Sup.  Ct.  Rep.  260,  16  Ann.  Cas. 
392.  A  juror  is  incompetent  to  serve  in 
A  eriminal  trial  if  he  is  related  within  the 
prohibited  degree  to  a  person  injured  by 
tha  commission  of  the  offense.  Powers  v. 
SUte,  27  Tex.  App.  700,  11  S.  W.  846; 
Page  T.  State,  22  Tex.  App.  G51,  S  S.  W. 
74Si  State  t.  Walton,  74  Mo.  270;  Jaques 
V.  Com.  10  Gratt.  600.  A  person  related 
to  a  stockholder  of  a  corporation  which 
has  been  injured  by  the  acts  charged  against 
toe  accused  is  disqualifled  to  serve  as  a 
juror  in  the  trial  of  the  cause.  IiIcElhan- 
non  V.  SUte,  09  Ga.  672,  28  S.  E.  501. 

Kinship  of  a  juror  to  one  injured  by  the 
acts  of  which  the  accused  stands  charged 
is  as  effective  a  disqualification  as  business 
or  official  relations.  Such  a  juror  cannot 
be  said  to  be  impartial,  and  that, is  the 
ground   upon   which   the   law   rejects   him. 

In  Jaques  v.  Com.  supra,  the  court  said: 
"Though  he  [the  juror]  might  not  have 
■ny  direct  interest  in  the  controversy,  yet 
if  be  were  related  to  either  of  the  parties 
to  the  suit  in  the  ninth  degree,  such  a 
relationship  constituted  a  principal  cause 
of  challenge  which  left  no  discretion  to  the 
court.  A  principal  cause  of  challenge  being 
grounded  on  such  a  manifest  presumption 
of  partiality  that  if  it  be  found  true  the 
law  sets  aside  the  juror,  whereas  a  chal- 
lenge to  the  favor  leaves  it  to  the  discretion 
of  the  triers."  This  rule  in  criminal  prac- 
tice is  grounded  upon  principles  of  justice, 
and  is  essential  to  the  proper  protection 
of  tne  constitutional  rights  of  the  accused. 

The  trial  court  held  that  since  defend- 
ant's counsel  simply  challenged  the  Jurnr 
for  cause,  without  stating  the  specific 
40  L.R.A.(N.S.) 


ground  of  tlie  challenge,  and  the  court  wm» 
not  called  upon  to  pass  upon  that  point, 
it  could  not.be  advanced  for  the  first  time 
in  support  of  the  motion  for  a  new  trial. 
In  a  criminal  case,  where  an  error  so  gross 
as  the  one  before  us  has  beeu  committed, 
we  are  not  disposed  to  indulge  in  tech- 
nicalities. The  juior  had  just  uttered  the 
statement  that  his  father  was  a  stockholder 
in  the  association  defrauded  at  the  time 
its  affairs  were  closed,  when  the  challenge 
was  interpoaed.  It  was  auffleient  to  call 
the  attention  of  the  court  to  any  ground 
for  challenge  disclosed  in  the  exuminatioa 
for  cause,  and  the  promptness  with  which 
the  objection  was  overruled,  without  inquiry 
of  counsel  for  the  reasons  for  tlie  challenge, 
wsB  equivalent  to  a  declaration  to  counsel 
that  the  ruling  of  the  court  wat  advisedly 
made  and  final.  "In  criminal  cases  courts 
are  not  inclined  to  be  as  exacting  with  ref- 
erence to  the  speeiBc  character  of  the  ob- 
jection made  as  in  civil  cases.  They  will, 
in  the  exercise  of  a  sound  discretion,  some- 
times notice  error  in  the  trial  of  a  crim- 
inal case,  although  the  question  was  not 
properly  raised  at  the  trial  by  objection 
and  exception."  Crawford  v.  United  States,' 
supra. 

Of  like  weight  is  the  objection  of  counsel 
for  the  government  that  it  does  not  appear 
that  the  father  was  a  stockholder  at  the 
date  the  alleged  offenses  were  committed. 
It  is  sufficient  that  it  does  not  aflirmatively 
appear  that  he  was  not  a  stockholder  at 
that  time.  It  was  conceded  at  bar  that  the 
affairs  of  the  association  were  closed  within 
a  very  short  period  after  the  offenses  are 
alleged  to  have  been  committed,  and  it  is 
not  to  be  presumed  that  he  became  a  stock- 
holder in  A  concern  passing  through  the 
stages  of  bankruptcy.  The  matter  of  pro- 
curing an  extra  juror  is  so  insignificant  Id 
comparison  to  the  duty  of  securing  to  one 
accused  of  crime  an  impartial  trial  by  an 
unbiased  jury  of  his  peers  that  courts,  id 
furtherance  of  justice,  will  resolve  all 
reasonable  presumptions  in  favor  of  the 
accused.  It  is  well  said  in  Crawford  T. 
United  States  that  "to  maintain  that  [the 
jury]  system  in  the  respect  and  affection 
of  the  citizens  of  this  country  it  is  re- 
quisite that  the  jurors  chosen  should  not 
only  in  fact  be  fair  and  impartial,  but  that 
they  should  not  occupy  such  relation  to 
either  side  as  to  lead  on  that  account  to 
any  doubt  on  that  subject."  We  deem  the 
granting  of  a  new  trial  in  this  cause  of 
little  conae<iiience,  in  view  of  the  great 
principle  involved;  hence,  we  have  no  dif- 
ficulty in  reaching  the  conclusion  that  the 
court,  in  refusing  to  sustain  the  challenge 
to  the  competency  of  tlie  juror  Libbey, 
committed  reversible  error. 
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When  the  panel  of  juron  wu  under 
«xiimi nation  upon  voir  dire,  and  before 
«itlier  tlie  prosecution  or  defense  had  exer- 
cised any  peremptory  challenges,  defendant 
, requested  the  court  to  rule  ai  to  whether 
he  would  be  permitted  to  enereiie  ten 
peremptory  challenges,  the  number  allowed 
by  the  statute  in  felony  cases  (Code,  D.  C. 
S  918  [31  Stat,  at  L.  1338,  chap.  854]), 
or  would  be  given,  in  view  of  the  consolida- 
tion, ten  peremptory  challenges  for  eacb 
indictment.  On  this  point  the  court  refused 
to  rule.  When  dpfendant  hnd  exercised 
ten  peremptory  ct'allenees  and  sought  to 
challenge  another  juror  the  court  ruled  that 
be  had  exhnuated  all  his  chalten^s.  Tliis 
ruling  of  the  court  defendant  assigns  as 
«rror.  He  also  assgns  error  in  the  refusal 
of  the  court  to  advise  him  in  advance  of 
the  nuniher  of  peremptory  challenges  which 
he  would  be  permitted  to  exercise. 

At  the  outset  it  is  important  to  observe 
that  no  objection  was  made  by  the  defend- 
ant to  a  single  trial  under  the  two  indict- 
ments. These  cases  were  tried  together 
under  $  1024,  Revised  SUtules  of  the  Unit- 
ed Stales,  V.  S.  Comp.  Stat.  1901,  p.  720, 
which  is  as  follows:  "When  there  are  sev- 
eral charges  against  any  person  for  the 
same  act  or  transaction,  or  for  two  or  more 
acts  or  transactions  connected  together,  or 
for  two  or  more  acts  or  transactions  of 
the  same  elasa  of  crimes  or  otTenses,  which 
may  be  properly  joined,  instead  of  having 
several  indictments,  the  whole  may  be 
joined  in  one  indictment  in  separate  counts; 
and  if  two  or  more  indictments  are  found 
In  such  cases  the  court  may  order  them  to 
be  consolidated." 

Id  McElroy  v.  United  SUtea,  164  U.  S. 
76,  41  L.  ed.  3SS,  17  Sup.  Ct  Rep.  31,  it 
is  held  that  where  there  were  several  in- 
dictments charging  difTerent  assaults  and 
different  arsons  committed  at  different 
times,  dependini  upon  ditTerent  evidence 
and  different  testimony,  and  requiring  sep- 
arate verdicts,  it  was  error  to  consolidate 
them  under  S  10?4.  The  court  ssid :  "The 
order  of  consolidation  under  this  statute 
put  all  the  counts  contained  in  the  four 
indictments  in  the  same  category  as  if  thev 
were  separate  counts  of  one  indictment, 
and  we  are  met  on  the  threshold  with  the 
inquiry  whether  counts  againat  five  de- 
fendants can  he  coupled  with  a  count 
against  part  of  them,  or  offenses  charged 
to  have  been  committed  by  all  at  one  time 
can  be  Joined  with  another  and  distinct 
offense  committed  by  part  of  tlipm  at  a 
different  time."  This  ease  is  referred  to. 
not  on  the  qucBtion  of  the  propriety  of 
consolidation  in  the  present  case,  which  is 
imilicdlv  com-piled.  but  for  the  purr'ose  of 
ascertaining  the  class  of  cases  that  may 
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be  consolidated  under  g  102-1.  From  the 
language  in  the  above  case,  it  would  seem 
that  any  consolidation  under  this  statute 
has  the  effect  of  placing  all  the  indictments 
"in  the  same  category  us  if  they  were  tep 
arate  counts  of  one  indictment." 

Tbia  construction  of  g  1024  is  quoted  with 
approval  in  Baas  t.  United  States,  20  App. 
D.  C.  232.  In  that  case,  the  indictments 
were  for  offenses  committed  in  violation  of 
the  postal  laws.  Section  5480,  Reviaed 
Statutes,  U.  8.  Comp.  Stat.  1901,  p.  369e, 
permitted  the  insertion  of  three  couDta  in 
one  indictment  when  the  offenses  were  com- 
mitted within  the  same  six  calendar 
months.  There  were  two  indictments,  each 
charging  offenses  committed  within  a  differ- 
ent six  mouths'  period.  In  holding  the  ctm- 
Bolidation  improper,  the  court  aaid:  "It 
would,  therefore,  seem  to  neceasarilj  fol- 
low that  if  g  54S0  permits  the  insertion  of 
three  counts  in  one  fifdictment  only,  when 
the  offenses  have  been  committed  within  the 
same  six  calendar  months,  and  under  g  1024 
the  consolidation  under  this  statute  puts 
all  the  counts  contained  in  the  'two  indict- 
ments in  the  same  category,  as  if  they  were 
separate  counts  of  one  indictment.'  the 
joining  in  this  case  by  the  eonsolidation  of 
the  two  indictments,  of  tliree  offenses  not 
committed  within  the  same  six  months,  was 
error,  and  we.  therefore,  must  sustain  this 
exception  of  the  appellant."  From  the  fore- 
going authorities  we  think  the  consolidation 
of  indictments  authorized  bj  %  1024  is  only 
in  cases  where  the  offenses  charged  in  the 
separate  indictments  might  have  been  em- 
braced in  separate  counts  in  one  indictment. 
'I'hs  consolidation,  therefore,  has  the  effect 
of  bringing  the  various  charges  together  for 
one  trial. 

Section  918,  Code  D.  C.  provides:  "In  all 
trials  for  capital  offenses  the  accused  and 
the  Uifitcd  States  shall  each  be  entitled  to 
twenty  peremptory  challenges.  In  trials  for 
offenses  punishable  by  imprisonment  in  the 
penitentiary,  the  accused  and  the  United 
States  shall  each  be  entitled  to  ten  per- 
emptory challenges.  In  all  other  cases, 
-ivil  as  well  as  criminal,  in  which  the  plain- 
tiff is  the  United  States  or  the  District  of 
'  oiumhia,  each  party  shall  be  entitled  to 
three  peremptory  challenges;  and  if  there 
ire  several  defendants,  the;  shall  be  treated 
IS  one  person  in  the  allowance  of  such  chal- 
<engea."  [31  SUt.  at  L.  I33B,  chap.  S54.  as 
amended  32  Stat,  at  L.  636.  chap.  1321)]. 
It  will  be  observed  from  the  languaee  of 
this  act  that  the  number  of  peremptorv 
tihftllenpes  is  not  based  upon  the  number 
of  defendanta  or  the  number  of  eonnte  in 
the  indictment,  but  upon  the  single  trial, 
(^oneeded,  as  it  must  be.  that  if,  instead  of 
two  indictments  in  this  case,  the  two  offenws 
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indictmect,  defenduit  would  have  been  en- 
titled to  onlj  ten  peremptoiy  cIiallengeB,  it 
ia  not  apparent  why  a  different  rule  sliould 
be  applied  when  the  canaolidatioo  baa  ac- 
compiiBhed  the  eame  result.  Ab  we  have 
■een,  tlie  act  in  question  cut  onl^  be  in- 
volved where  this  condition  exists. 

Counsel  for  defendant  rely  chiefly  upon 
Mutual  L.  Ina.  Co.  v,  Hillmon,  146  U.  S. 
285,  30  L.  ed.  707,  12  Sup.  Ct.  Rep.  009, 
and  BettB  v.  United  States,  66  C.  C.  A.  462, 
132  Fed.  228.  The  former  involved  a  num- 
ber of  civil  cases  in  each  of  which  there 
was  a  separate  defendant  The  cases  were 
tried  together  under  §  921,  Revised  Stat- 
utes of  the  United  States,  U.  S.  Comp. 
iiftat.  1901,  p.  ess,  which  is  as  follows: 
"When  causes  of  a  like  nature  or  relative 
to  tno  same  question  are  pending  before  a 
court  of  the  United  States,  or  of  any  terri- 
tory, the  court  may  make  such  orders  and 
rules  concerning  proceedings  therein  as  may 
be  conformable  to  the  usages  of  courta  for 
avoiding  unnecessary  costs  or  delay  in  the 
administration  of  justice,  and  may  consoli- 
date said  causes  when  it  appears  reasonable 
to  do  so."  It  is  apparent  that,  while  these 
dvil  cases  with  separate  defendauta  could 
be  joined  in  a  single  suit,  they  could  not 
have  been  consolidated  into  one  action  for 
the  purpose  of  trial  under  g  1024.  Each 
case  had  a  different  defendant  and  required 
a  separate  verdict  and  judgment.  In  the 
case  at  bar  then  is  one  defendant,  and  the 
two  indicbnenta  were  capable  of  consoli- 
dation aa  if  separate  counU  in  one  indict- 
In  the  case  of  Betta  v.  United  States, 
•npra,  there  were  nine  indictments,  each 
charging  three  offenses  for  violation  of  the 
postal  laws  under  g  G480,  supra.  This  esse 
wsa  unlike  the  Bass  Case,  in  that  all  the 
offenses  charged  in  the  nine  indictments 
were  committed  within  a  single  period  of 
Biz  months.  The  cases  were  tried  together 
under  |  921.  I'he  court  held  defendant  en- 
titled to  three  peremptory  challenges  for 
each  indicbnent,  but,  in  doing  so,  distinct- 
ly held  that,  inasmuch  as  the  statute  un- 
der which  the  indictments  were  found  lim- 
ited the  government  to  charging  only  three 
offenses  in  each  indictment,  the  indictments 
eould  not  hav«  been  consolidated  under 
3  1024, — in  other  words,  that,  since  ell  the 
offenses  charged  in  the  nine  indictments 
eould  not,  by  reason  of  the  inhibition  of 
%  S4B0,  have  been  embraced  in  separate 
connta  in  one  indictment,  they  could  not  be 
consolidated  under  g  1024,  The  court  point- 
ed out  the  distinction  as  follows: 

"We  have  not  referred  to  S  1024  of  the 
Beviaed  Statutes,  which  relates  especially  to 
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originated  in  1353,  while  %  921  originated 
in  1813.  So  far  as  we  can  discover,  both 
sections,  under  proper  rules  of  construction, 
nave  full  effect.  So  far  as  the  topic  we  are 
discussing  is  concerned,  S  1024  mskes  no 
provision  for  trying  indictments  togetheE, 
but  only  that  the  court  may  order  them 
to  be  consolidated.  If  this  means  anything 
more  than  was  done  in  the  present  case,  it 
certainly  could  have  no  just  application  to 
ttie  indictmenta  at  bar.  That  g  1024  con- 
templates a  proper  consolidation  may  well 
lie  inferred  from  what  has  appeared  in  ref- 
erence to  it  in  the  Supreme  Court  in  Logan 
V.  United  States,  144  U.  S.  263,  267.  296, 
3S  L.  ed.  429,  431,  440,  12  Sup.  Ct.  Rep.  617, 
and  Williams  v.  United  States,  163  U.  S. 
382,  42  L.  ed.  SOB,  18  Sup.  Ct.  Hep.  92.  In 
McElroy  v.  United  Statas,  164  U.  S.  76,  77, 
41  L.  ed.  36S,  356,  17  Sup.  Ct.  Rep.  31,  the 
opinion  rendered  by  the  chief  justice  in  be- 
liatf  of  the  Supreme  Court,  referring  to 
g  1024,  says;  The  order  of  consolidation 
under  this  statute  put  all  the  counts  con- 
tained in  the  lour  indictments  in  tlie  same 
category  as  if  they  were  separate  counta  of 
one  indictment.'  This  indicated  that  in  the 
mind  of  the  Supreme  Court  a  proceeding 
under  this  section  operated  as  a  true  con- 
solidation. Therefore,  in  view  of  the  special 
provisions  of  |  S480,  to  which  we  have  re- 
ferred, proceedings  on  the  indictments  be- 
fore us  could  not  have  t>een  taken  under 
g  1024,  because  so  to  do  would  he  to  defeat 
the  letter  and  purpose  of  the  statutory 
direction  that  only  three  distinct  offenses 
should  be  included  in  one  indictment." 

We  are  here  confronted,  not  by  the  join- 
ing of  independent  cases  for  trial  under 
g  921i  but  by  a  "true  consolidation"  of  two 
indictments  under  g  1024,  with  a  single  de- 
fendant, upon  charges  which  property  might 
have  been  embraced  in  separate  counts  in  a 
single  indictment.  In  this  view  of  the  law 
it  was  not  error  to  refuse  to  grant  defend- 
ant the  statutory  number  of  peremptory 
challenges  for  each  indictment. 

It  is  unnecessary  to  determine  whether 
the  court  committed  reversible  error  in  re- 
fusing to  advise  defendant  in  advance  of 
the  number  of  peremptory  etiallcnges  he 
would  be  permitted  to  exercise.  It  is  sum- 
eient  to  suggest  that,  since  fbe  trial  judge 
had  full  charge  of  the  proceedings  in  the 
case  and  was  charged  with  the  duty  of  se- 
curing to  defendant  a  fair  and  impartial 
trial,  the  ends  of  justice  should  have  indi- 
cated the  propriety  of  making  the  ruling 
in  advance,  aa  requested,  in  order  that  de- 
fendant could  hai-e  governed  himself  prop- 
erly in  the  exercise  of  his  statutory  rights. 

It  is  unnecessary  to  consider  the  other 
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ossignmcDta  of  error,  iaasinuch  u  it  !■ 
improbable  that  they  will  be  InTolved  in 
another  trial. 

Ihe  jndgment  ia  reversed,  and  the  cause 
lemanded,  with  ioHtructiont  to  graot  the 
defendaot  ft  new  trial. 
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(136  Ky.  86B,  117  8.  W.  369.) 

OorporaUon   —  action  to  enforce   inb- 
acriptlon  ^  rlEht  of  corporation. 

1.  An  action  to  enforce  an  agreement  to 
take  stock  in  a  corporation,  whica  shall  not 
be  binding  until  a  certain  amount  has  been 
subscribed,  may  be  maintained  in  the  name 
of  the  corporation,  although  the  defense  is 
that  the  conditions  had  not  been  complied 
with. 

Jnr7  —  competence  —  relstlTea  of  stock- 
bolder  e. 

2.  Belatives  of  stockholders  of  a  corpora- 
tion are  not  disqualified  to  sit  as  jurors  in 
actions  by  the  corporation  to  enforce  pay- 
ment of  unpaid  subscriptions  b^  other  per- 
sons, but  the  fact  of  such  relationship  may 
be  brought  out  to  aid  the  exercise  of  the 
right  of  peremptory  challenges. 
Corporation  —  snbscrlptloii  to  stock  ^ 

good  falUi. 

3.  Subscriptions  by  persons  who  are  not 
apparently  able  to  pay  them  when  called  for 


cannot  be  counted  in  determining  wbetticr 
or  not  the  condition  that  a  certain  amount 
shall  be  subscribed  in  good  faith  to  the 
capital  stock  of  a  proposed  corporation  be- 
fore the  Bubecription  shall  become  binding 
has  been  met. 
Evidence  —  good  faltb  of  aubBcrlption 


4.  Upon  the  question  whether  or  not 
■ubecriptions  to  the  stock  of  a  corporation 
were  made  in  good  faith,  evidence  aa  to  tlw 
ability  of  the  subscribers  to  pay  must  be 
limited  to  facta  known  by  the  witneases,  al- 
though upon  the  question  wbeUier  or  not  the 
directors  exercised  ordinary  care  in  accept- 
ing the  subecriptions,  evidence  ia  admiaaible 
of  statements  made  in  their  preaenee  as  to 
the  ability  of  subscribers. 
CoriwrAtion  —  subscription  to  Moc^  — 

good  faith  —  anaathorlsed  corporate 

a  nbscr  Iptlona. 

6.  That  Gorporatitxis  which  have  paid 
their  aubscriptions  to  the  stock  of  another 
corporation  had  no  authority  to  make  the 
subscriptions  will  not  require  such  sub- 
scriptions to  be  ignored  in  determining 
whether  or  not  the  requisite  amount  ol 
subscriptions  made  in  good  faith  had  been 
received  to  make  other  subscriptions  bind- 
ing under  the  conditions  of  the  contract. 

(March  19,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Wayne  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  enforce  payment  of  unpaid  subscriptions 
to  the  stock  of  a  corporation  organized  for 
the  building  of  a  railroad.  Reversed. 
The  facta  are  stated  in  an  opinion. 


Xote.  — Jury;  petotlonahlp  to  private 
corporatlim  or  atuiotjlation  for  profit 
which  vHll  dteQuaUfv  a  juror  In  a  etv- 
n  action  tn  which  U  ia  tntereatcd. 

As  to  the  relationship  to  a  private  cor- 
poration or  association  interested  in  a  crim- 
inal prosecution  which  will  render  one  in- 
competent to  sit  as  a  juror  therein,  see  note 
to  Miller  v.  United  States,  ante,  973. 

As  to  membership  in  a  religious  aociety 
or  denomination  aa  a  disquid if) cation  to 
serve  as  a  juror  in  an  action  involving  its 
rights,  see  note  to  Searle  v.  Roman  Catho- 
lic Bishop,  26  L.R.A.(N.S.)   992. 

As  to  the  competency,  as  a  juror,  of  an 
-  employee,  or  relative  of  an  employee,  of  a 
party  or  persdli  interested  in  an  action,  see 
note  to  Hufnagle  v.  Delaware  A  E.  Co.  post. 


Stockholder  o 


member. 


While  tlie  cases  directly  in  point  are  not 
numerous,  it  seeniB  clear  that  stockholders 
in  a  corporation  are  incompetent  as  jurors 
in  an  action  to  which  the  corporation  is  a 
party  or  in  which  it  is  directly  interested. 
Thus,  stockholders  in  a  railroad  corporation 
are  incompetent  aa  jurors  in  a  proceeding 
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by  the  con>oration  to  condemn  and  appro- 
priate lands  for  its  use.  Peninsular  R.  Co. 
V.  Howard,  20  Mich.  18. 

And  a  stockholder  in  a  bank  is  incompe- 
tent as  a  juror  in  an  action  by  the  bank 
upon  a  promissory  note  held  by  it.  Murchi- 
son  Nat.  Bank  v.  Dunn  Oil  Mills  Co.  150 
N.  C.  683,  84  S.  E.  883. 

And  a  stockholder  in  a  corporation  at  the 
time  of  the  institution  of  a  suit  against  it 
and  for  some  time  afterward,  and  who,  by 
statute,  became  liable  for  his  proportion  rf 
the  costs  incurred  during  such  time,  is  in- 
competent to  sit  as  a  juror  upon  the  trill 
of  the  case,  although  he  has  sold  out  all  of 
his  stock  before  t«ing  called  aa  a  juror. 
Fleeson  v.  Savage  Silver  Min.  Co.  3  Nev. 
167,  8  Mor.  Min.  Rep.  163. 

Likewise,  members  of  a  mutual  fin  in- 
surance company,  liable  to  be  asseseeil  sad 
to  pay  in  case  of  a  recovery  against  tbe 
company,  are  incompetent  as  jurors  in  an 
action  against  the  company  for  damsges 
under  a  policy  of  insurance.  Martin  v. 
Farmere'  Mut  F.  Ins.  Co.  139  Mich.  148, 
102   N.   W.   656. 

And  in  an  action  against  a  fraternal 
benefit  society  on  a  benefit  certificate  of 
membera    of    the    society, 
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Ueura.  HcQnown  A  BeckhMW,  for  ap- 

pellanta: 

Tfa«  petition  is  insufficient  to  ftuthorize 
reeoTery  of  darasgea  loi  breach  of  eoatract 
to  BubecriEje  for  stock. 

Ut.  Sterlins  Cool  Road  Co.  t.  Little,  U 
Boih,  420;    1  Morawetz,  Priv.  Corp.   g  46. 

RelationBbip  to  the  Btockholders  of  a  cor- 
poration which  it  a  partj  to  a  suit  ie  cause 
for  oballenge. 

17  Am.  &  Eng.  Enc.  Law,  112S;  Dailey 
T.  Gaines,  1  Dana,  530;  Siller  v.  Cooper, 
4  Bibb.  00;  London  &  L.  F.  Ins.  Co.  v. 
Bufer,  80  E7.  626,  IS  B.  W.  948. 

Created  foi  the  sole  purpose  of  dealing 
in  mercbaodise,  the  grocery  company  was 
not,  and  could  not  be,  bound  by  this  alleged 
subscription  ol  stock. 

whose  aaseBsments  will  be  affected  by  the 
result,  are  incompetent  to  serve  as  jurors. 
Edmonds  v.  Modern  Woodmen,  126  Mo. 
App.  214,  102  S.  W.  BOJ. 

Where,  by  contract  between  two  rail- 
roads, the  net  income  of  both  is  to  be  di- 
vided between  tbem  in  proportion  to  the 
cost  of  each,  a  stockholder  of  one  road  is 
incompetent  as  a  juror  in  an  aetion  against 
the  other  road  for  damages  for  the  laying 
out  of  tne  latter  road  acroas  certain  private 
land.  Page  t.  Contoocook  Valley  R.  Co. 
21  N.  H.  436. 

And  a  stockholder  in  a  corporation  which 
is  the  owner  of  stock  in  another  corpora- 
tion is  incompetent  as  a  juror  in  an  action 
against  the  latter  company.  McLaughlin 
V.  Louisville  Electric  Light  Co.  300  Ky.  173, 
34  L.H.A.  812,  37  S.  W.  851. 

So,  a  stockholder  and  director  in  a  cor- 
poration is  incompetent  as  a  juror  in  a 
cause  in  which  the  corporation  bas  an  in- 
terest.    Silvis  V.  Ely,  3  WatU  ft  S.  420. 

And  in  an  action  for  personal  injuries, 
the  oBicers  and  stockholders  of  a  casualty 
company  which  had  insured  the  defendant 
against  liability  for  such  injuries  are  in- 
competent as  jurors.  Featherstone  t.  Low- 
ell Cotton  Mills,  —  N.  C.  — .  74  S.  E.  918; 
Norris  v.  Holt-Morgan  Mills,  154  K.  C. 
474,  70  8.  E.  B12. 

In  Com.  V.  Boston  A,  M.  R.  Co.  3  Cush. 
25,  however,  it  was  held  that  where  two 
separate  cases  against  a  railroad  company 
for  the  recovery  of  damages  for  the  talcing 
of  two  adjoining  pieces  of  land  for  a  right 
of  way  are  to  be  tried  in  succession  by  the 
same  jury,  it  is  no  objection  to  the  com- 
petency of  a  juror  to  serve  on  the  first 
case  that  he  is  a  stockholder  in  the  cor- 
poration which  is  the  petitioner  in  the 
second  case,  although  such  corporation  is 
indirectly  interested  in  the  amount  of  the 
award  in  the  first  case,  in  that  it  is  likeiy 
to  have  an  important  influence  upon  the 
amount  of  the  award  in  the  second  case. 

And  a  stockholder  in  a  company  which  is 
a  business  rival  of  one  of  the  parties  to  an 
action  is  not  incompetent  as  a  juror,  where 
he  states  that  he  does  not  know  such  party, 
40  L.R.A.(N.a) 


Rborer  t.  Middlesboro  Town  &  Lands  Co. 
103  Ky.  146,  44  S.  W.  448;  PhUlips  v.  Cov- 
ington &  C.  Bridge  Co.  2  Met.  (Ky.)  210; 
Cook,  Stock  &  Stockholders,  §  180. 

Messrs.  Stone  ft  Wallace  and  Hairrlson 
A   Harrison    also   for   appellants. 

Mesers.  Cress  &  Oresa,  with  Messrs.  O. 
H.  Waddle  A  Son,  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 

Some  years  ago  a  corporation,  known 
as  the  "Cumberland  River  t  Nashville  Rail- 
way Company,"  was  organized  for  the  pur- 
pose of  building  a  railroad  from  Corbin, 
Kentucky,  through  Wayne  county  into  Ten- 
nessee. It  made  a  contract  for  tiie  building 
irf  the  road  from  Tatcville  to  Monticello, 


533. 

Nor  are  stockholders  of  a  railroad  com- 
pany which  has  leased  in  perpetuity  the 
Sropert^  and  franchises  of  another  company  . 
isqualified  from  serving  aa  jurors  on  the 
trial  of  an  action  against  thie  lessor  com- 
pany, for  an  alleged  wrongful  death  which 
occurred  prior  to  the  loss, — it  not  appear- 
ing that,  by  reason  of  their  connection  with 
the  lessee  company,  or  otherwise,  they  had 
any  interest  in  the  result  of  the  trial.  Au- 
gusta Southern  R.  Co.  v.  McDade,  106  Oa. 
134,  31  S.  E.  420. 

So,  in  an  action  against  a  subordinate 
lodge  of  Odd  Fellows  for  sick  bencSta,  while 
members  of  the  defendant  lodge  are  incom- 
petent to  serve  on  the  jury,  this  incompe- 
tency does  not  extend  to  members  of  any 
other  lodge  of  Odd  Fellows.  Delaware 
Lodge  No.  1,  I.  O.  0.  P.  v.  Allmon,  1  Penn. 
(Del.)   160,  30  AtL  lOSB. 

And  members  of  subordinate  lodges  of 
the  society  of  Free  Masons,  which,  in  its 
financial  policy,  is  a  purely  cbarital)Ie  cor- 
poration, are  competent  as  jurors  in  an 
action  against  a  third  person  hy  the  grand 
lodge  of  the  state,  as  they  cannot  be  said 
to  have  any  pecuniary  interest  in  the  result 
of  the  suit.  Burdine  v.  Grand  Lodge,  37 
Ala.  4TS. 


Relative  of  stockholder  o 


member. 


The  same  rule  ai  to  the  competency  of 
stockholders  has  generally  been  applied  to 
relatives  of  stockholders  in  an  interested 
corporation.  Thus,  the  son  (Georgia  B. 
Co,  V.  Hart,  80  Ga.  550)  or  a  nephew 
(Young  V.  Marine  Ins.  Co.  1  Cranch,  C.  C. 
452,  Fed.  Cas.  No.  18,163)  of  a  stockholder 
in  a  corporation  is  incompetent  as  a  juror 
in  an  action  against  tbe  corporation. 

And  under  a  statute  authorizing  chal- 
lenges to  a  juror  for  any  cause  "which,  in 
the  opinion  of  the  court,  renders  him  an 
undt  person  to  sit  on  the  jury,"  the  court 


are,  respectively,  a  half  brother  and  tbs 
.  !ilc 
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and  tliia  contract  »»•  sublet  hj  the  origi- 
nal contractora  to  Plunkett,  Edwarda,  k 
Clark.  Some  nork  was  done  npon  the 
road  between  Tateville  and  Monticello,  and 
then  it  developed  that  the  railroad  company 
waa  without  means.  The  people  about 
Monticello  were  very  anxiona  to  lecure  a 
railroad,  and  tb^  began  to  organise  a  con- 
struction company  which  was  to  finance 
the  building  ei  the  road  from  Tateville  to 
Monticello.  With  this  view  the  following 
written  contract  was  signad  by  a  number 
of  persona  interested  in  tbe  building  of 
the  railroad:  "Wher«as  It  is  proposed  to 
organize  a  corporation  with  a  capital  stock 
of  (100,000,  divided  into  aharea  of  |100 
each,  under  tho  name  of  the  Monticello 
Railroad  Construction  Company,  with  its 
chief  office  at  Monticello,  Kentucky;  said 
corporation  to  be  organized  for  the  purpoee 
of  constructing  and  building  lallroada,  and 
especially  for  the  purpose  of  constructing 
and  building  the  Camberland  Biver  ft  Nash- 
Tille  Railroad,  and  taking  over  to  itself 
all  contracts  now  existing  for  building  the 
said  railroad  from  tbe  Cincinnati  Southern 
Railway,  near  Tateville,  Kentncky,  to  Mon- 
ticello, Kentucky,  and  for  auch  other  work 
of  construction  as  may  be  contracted  for: 
Now  we,  the  undersigned,  agrse  to  take  the 
number  of  aharsB  set  opposite  our  names, 
and  to  pay  for  same  at  the  rate  of  9100 
each,  in  instalments  as  called  for  by  the 
directors  hereafter  to  be  elected.  It  is  fur- 
ther agreed  that  this  subscription  shall  not 
be  binding  until  tlMre  shall  hare  been 
980,000  of  tbe  capital  stock  of  the  said 
company  aubsoribed  for  in  good  faith.     It 


is  further  agreed  that  this  enhscription 
shall  not  be  binding  until  an  agreement 
and  contract  is  entered  into  by  a  conunittce 
of  tbe  subscribers  hereto,  and  the  Comber- 
land  River  ft  Nashville  Railroad  Compai^, 
for  the  construction  of  said  railroad  from 
Tateville  to  Monticello,  Kentucky,  nor  nntil 
aatiafactory  arrangements  shail  have  been 
made  with  the  present  contractors  now  at 
work  and  holding  contracts  for  work  upon 
said  line.  Done  at  Montioello,  Kentm^, 
tbu  October  1,  1907."  In  October,  1807, 
when  the  necessary  subscription  wma  said 
to  have  been  made,  the  Mooticelio  Con- 
struction Company  was  organised.  After 
the  organization  of  the  company,  aatisfac- 
tory  arrangements  were  made  with  tbe  coo- 
trsctora  holding  contracts  for  work  upon 
the  line,  and  a  contract  waa  entered  into 
by  a  committee  of  the  subscribers  and  tiie 
Cumberland  River  ft  Nashville  Railroad 
Company  tor  tbe  construction  of  tbe  rail- 
road from  Tateville  to  Monticello.  Certain 
subscribers  refused  to  pay  their  aubacrip- 
tion  when  called  for,  and  this  auit  waa 
brought  against  them  by  the  Montiedio 
Construction  Company  to  recover  Um 
amount  they  had  subscribed.  The  defeud- 
anta  pleaded  that  180,000  had  not  been  in 
good  faith  subscribed,  and  relied  on  tUa 
fact  to  defeat  tbe  action  on  tbe  subscrip- 
tion paper.  On  a  trial  of  the  action,  there 
was  a  judgment  in  favor  of  Ute  plaintiff, 
and  the  defendants  appeal. 

It  is  insisted  for  the  defendanta  tiMt 
the  contract  is  aimply  an  agreement  to 
■ubscribe  for  stock  when  *tbe  corporation 
should  be  organized  and  the  oondiUona  aet 


father  of  stodcholdera  in  a  bank  which  is 
the  defendant  in  the  case  on  trial.  Nation- 
al Bank  v.  Ragland,  —  Tex.  Civ.  App.  — , 
SI  8.  W.  S61,  affirmed  on  other  points  In 
181  U.  B.  45,  U  li.  ed.  738,  81  Sup.  Ct. 
Rep.  S36. 

And  relatives  within  the  prohibited  de- 
gree of  stockholders  of  a  plaintiff  corpora- 
tion are  incompetent  as  jurors,  although 
they  are  ignorant,  at  tbe  time,  that  their 
kinemen  arc  etockholdera.  Bank  of  Unirer- 
sitv  T.  Tuck,  107  Ga.  211,  33  8.  E.  70. 


either  party  to  any  cause  within  the  fourth 
degree  of  consanguinity  or  affinity,  relatives 
within  the  prescribed  degree  ot  persona  in- 
sured with  a  corporation,  who,  under  the 
law  of  its  organization,  are  members  of  the 
corporation,  subject  to  the  payment  of  aa- 
sesHments  for  all  losBes  sustained  by  it,  are 
incompetent  as  jurors  in  an  action  against 
tbe  company  on  one  of  its  policies.  Price 
V.  Patrons'  ft  Farmers'  Home  Protection 
Co.   77    Mo.   App.   236. 

And  a  nephew,  a  first  couain,  a  second 
cousin,  a  brother-in-law,  an  uncle  by  mar- 
riage, and  a  nephew  by  marriage,  respecttve- 
40  L.R.A.{N.S.) 


K,  ot  different  policy  holders  ot  a  mutual 
e  insurance  association,  who  have  to  beu 
their  proportionate  sharea  of  any  sum  for 
which  the  association  may  be  liable,  ara 
incompetent  as  jurors  in  an  action  against 
the  association  on  one  of  ita  policies,  al- 
though they  do  not  know,  at  the  time  of  tbs 
trial,  that  their  respective  relatives  ara 
policy  holders  in  tbe  defendant  association. 
Moore  v.  Farmers'  Mut.  Ins.  Aaio.  lOT  Oa. 
199,  33  B.  E.  70. 

On  the  other  hand,  in  Benedict  v.  Penn- 
sylvania Coal  Co.  0  Knlp,  221,  it  was  held 
that  the  fact  that  one  of  the  jurors  was 
a  brother-in-law  of  one  of  the  officers  and 
witnesses  of  the  defendant  company  would 
not  legally  disqualify  him  from  serving. 

And  the  father  of  the  widow  of  a  deceased 
half  nephew  of  the  preBideot  of  a  defendant 
oorporation  is  not  incompetent  as  a  jttror 
in  an  action  in  which  tne  corporation  is 
iitterested.  Miller  v.  South  Covington  ft  C. 
Street  R.  Co.  2S  Ky.  h.  Rep.  207,  74  S.  W. 
747. 

As  to  disqualification  of  inror  sa  ground 
for  new  trial,  see  note  to  Jewell  v.  Jewell, 
18  I..R.A.  47S.  A.  a  W. 
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out  in  the  agreement  complied  with,  and 
that  under  the  ruling  of  this  court  in  Mt. 
Sterling  Coalroad  Co.  v.  Little,  14  Bush. 
4E9,  DO  Mtion  can  be  maintained  upon 
the  contract  in  the  name  of  the  corpora- 
tion;  but  the  later  cages  fully  maintain  the 
right  of  action,  holding  that  the  rule  waB 
correctly  stated  in  the  case  referred  to, 
but  bf  inadvertence  was  Incorrectly  applied. 
Twin  Creek  ft  C,  Tump.  Road  Co.  v.  Lan- 
caster, 79  Ky.  S52;  Bullock  t.  Falmouth 
&  C.  H.  Turnp.  Road  Co.  B6  Ey.  184,  3 
S.  W.  120;  Cadiz  R.  Co.  v.  Roach,  114  Kj. 
934,  72  S.  W.  280;  Curry  t.  Kentucky 
Western  R.  Co!  25  Ky.  L.  Rep.  1372,  78 
S.  W.  436. 

On  the  trial  of  the  case,  ths  defendants 
desired  to  interrogate  the  jurors  as  to 
wKether  any  of  them  were  related  by  blood 
.or  marriage  to  any  of  the  other  stockhold- 
ers in  the  conAruction  company.  The  court 
refnwd  to  allow  the  question  answered, 
and  of  this  the  defendants  complain. 
The  other  stockholders  in  the  construction 
company  were  not  parties  to  the  action. 
They  had  no  interest  in  the  action  except 
such  as  the  mere  fact  that  they  were  stock- 
bolders  in  the  corporation  gare  them.  The 
rule  is  that  a  juror  or  judge  is  not  always 
disqualified  in  a  suit  by  a  corporation  mere- 
ly because  be  is  related  to  some  of  tlte 
stockholders  in  the  corporation.  The  stock- 
holders themselves  would  not  be  qualified 
to  be  jurors,  but  it  would  be  carrying  the 
rule  further  than  it  has  been  carried  to  say 
that  in  a  case  like  this  all  their  relatives 
were  also  disqualified.  It  was  held  in  New 
York  L.  Ins.  Co.  v.  Johnson,  24  £y.  L. 
Rep.  1867,  72  8.  W.  762.  that  a  policy 
holder  in  a  mutual  life  insurance  company 
was  not  disqualified  as  a  witness,  under 
S  808  of  the  Civil  Code  of  Practice,  on 
the  ground  that  hia  interest  was  so  io- 
flnitestimal  as  not  to  amount  to  >  real 
interest.  We  see  no  reason  why  this  should 
not  apply  here,  for  it  clearly  appears  from 
the  record  that  the  other  subscribers  to 
the  contract  have  no  real  interest  in  the 
controversy.  Their  object  was  simply  to 
get  a  railroad,  and  the  proof  shows  their 
stock  is  worth  nothing.  The  authorities 
holding  that  a  kinsman  of  a  stockholder  in 
a  corporation  is  incompetent  aa  a  juror 
rest  npon  the  ground  that  ths  stock- 
holder is  beneficially  Interested  In  the 
nsult  of  the  litigation.  24  Cyc,  274; 
17  Am.  ft  Eng.  Enc  Law,  1128.  Here 
the  stockholders  have  no  real  interest 
in  the  litigation.  On  another  trial  the 
court  will  allow  counsel  for  defendants  tc 
ask  the  panel  the  questions  indicated,  sb 
they  will  thus  be  enabled  to  exercise  their 
rieht  of  peremntory  challenge  more  intel- 
ligently. Questions  may  be  asked  the  panel, 
40  rj.R.A.(N.S) 


though  the  answer  to  them  wou.d  not  dis- 
qualify the  juror,  where  the  facta  sought 
might  be  ground  for  the  party  striking 
off  the  juror.  As  he  has  the  right  to  strike 
off  three  without  cause,  he  may  ask  ques- 
tions which  may  enable  him  to  know  who 
the  jurors  are  and  their  relationships. 

At  the  conclusion  of  the  evidence,  the 
court  properly  instructed  tlie  jury  that  they 
should  find  for  the  plainttO'  unless  they 
believed  from  the  evidence  that  $80,000  had 
not  been  subscribed  to  the  capital  stock  of 
the  company  iu  good  faith,  and  that  in  this 
event  they  should  find  for  the  defendanta. 
To  define  what  was  a  subscription  in  good 
faith,  he  then  gave  the  jury  the  following 
instruction:  "If  the  jury  believe  from  the 
evidence  that  the  stock  subscribed  to  the 
plaintiff  company  was  subscribed  with  the 
intent  and  expectation  to  pay  for  it,  and 
that  the  party  would  be  able  to  do  so,  and 
without  any  purpose  or  intention  to  engage 
or  assist  in  the  commission  of  a  fraud, 
then  any  such  subscriptions  were  mode  in 
good  faith;  but  if  any  subscription  was 
made  without  intending  and  without  ability 
to  pay,  and  for  the  purpoM  of  committing 
or  assisting  in  the  commission  of  a  fraud 
upon  the  oosubscribers  and  upon  the  plain- 
tiff, the  Konticello  Construction  Company, 
and  its  board  of  directors  knew  ef  such 
intention  or  inability  to  pay  and  such'  pur- 
pose or  intention  to  assist  in  committing  a 
fraud,  then  any  such  aubecriptions  would 
not  have  been  made  in  good  faith."  In  1 
Morawetz  on  Private  Corporations,  %  141, 
the  rule  on  the  subject  is  thus  stated :  "It 
is  necessary  also  that  the  required  amount 
of  capital  be  subscribed  by  persons  ap- 
parently able  to  pay  the  assessmenta  which 
may  be  made  upon  their  shares.  Fictitious 
subscriptions,  or  subscriptions  made  by  per- 
sons unable  to  contribute  their  proportion 
of  the  capital,  do  not  satisfy  the  require- 
ment that  the  whole  capital  of  a  corpora- 
tion shall  be  subscribed  before  ito  members 
can  be  assessed;  but,  if  the  required  num- 
ber of  subscriptions  has  been  obtained  in 
good  faith  from  persona  apparently  able  to 
perform  their  duties  as  shareholders,  it  is 
no  defense  to  an  action  against  a  share- 
holder that  some  of  the  subscribers  have 
proved  to  be  insolvent"  See  also  Peiiobacot 
R,  Co.  r.  White,  41  Me.  512,  68  Am.  Dec. 
2S7;  Lewey's  Island  H.  Co.  v.  Bolton,  43 
Me.  451,  77  Am.  Dec.  230;  10  Cyc.  400, 
20  Am.  ft  Kng.  Enc.  Law,  037.  The  purpose 
in  getting  up  the  Monticello  Construction 
Company  was  to  get  up  the  money  neces- 
sary to  build  the  railroad.  A  subscription 
which  was  not  made  by  a  person  apparent- 
ly able  to  pay  it  would  not  be  a  subscrip- 
tion in  good  faith  within  the  meaning  of 
the  contract,  although  it  was  not  made  for 
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the  purpose  of  commitUDg  a  frkud.  Mid  the 
defendant*  were  not  required  to  nhov  that 
the  board  of  directors  knew  of  bdj  auch 
fraudulent  intention.  In  lieu  of  the  in- 
struction given,  the  court  ahould  have  told 
the  jurj  that  a  subscription  in  good  faith 
wu  one  made  bj  a  person  apparently  able 
to  paj  the  aaaessments  which  might  reason- 
ablj  be  expected  to  be  made  upon  the  stock, 
although  the  subscriber  proved  to  be  insol- 
vent, but  that  a  subscription  was  not  in 
good  faith  if  made  by  a  person  whose  ap- 
parent ability  was  not  such  as  a  person 
of  ordinary  prudence  would  have  deemed 
reasonably  sufficient  to  meet  the  assess- 
ments on  the  stock  as  they  might  be  ex- 
pected to  be  made.  While  the  proof  was 
conflicting,  there  was  Home  evidence  tend- 
ing to  sustain  the  defense.  The  instruc- 
tion given  by  the  court  did  not  fairly  pre- 
sent the  case  to  the  jury,  and  was  preju- 
dicial to  the  substantial  rights  of  the  de- 
fendants under  the  evidence. 

The  proof,  on  another  trial,  as  to  the 
ability  of  the  subscribers  in  contest  to  pay, 
will  be  limited  to  the  facta  Icnown  to  the 
witnesBes.  Hearsay  and  information  from 
others  will  be  omitted,  except  it  may  be 
shown  what  information  the  directors  had 
as  t«  the  ability  of  the  subscribers  in  con- 
test, as  this  will  illustrate .  whether  they 
exercised  ordinary  care  in  accepting  the  sub- 
flcriptioDB  as  made  by  persona  of  apparent 
Ability  to  pay.  The  court  will  allow  proof 
of  all  statements  made  in  the  presence  of 
&ny  of  the  directors  by  any  erf  the  aub- 
scribers,  tending  to  show  a  want  of  appar- 
ent ability  to  pay  on   their  part. 

The  subscriptions  made  by  corporations 
which  have  been  paid  are  not  Invalid  be- 
cause not  warranted  by  their  articles  of 
incorporation.  When  the  corporation  has 
waired  this  defense  and  paid  its  subscrip- 
tion, it  cannot  be  swd  not  to  have  been 
made  in  good  faith. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings 
consistent  herewith. 


FSINNSTIiTAiaA   SUPREHB   OOUBT. 

J.  a.  HUFNAGLE 
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Jnry  —  competence  ^  employee  of  cor> 

1,  An  employee  of  a  corporation  is  not  a 
competent  juror  in  an  action  against  it. 
40  L.R.A.(N.S.) 


Jonmml  entrlea  ^  optnlOB 
of  writer. 

2.  An  employee  of  the  weather  bniean 
cannot  be  allowed  to  testify  from  joninal 
entries  made  by  a  predecessor  in  the  office, 
that  the  weatoer  at  a  certain  time  had 
caused  streams  to  rise  tapjdly  and  to  over- 
flow adjoining  land,  since  it  consists  large- 
ly of  the  individual  opinion  of  the  writer. 
Same  —  oplalos  —  extraordinary  pre- 

dpitation. 

3.  An  employee  of  the  weather  bnrtaa 
ho   has  testified  to  the  temperature   and 

precipitation  on  a  certain  date,  and  what 
would  or  would  not  constitute  extraordi- 
nary precipitation,  cannot'  state-  bis  opin- 
ion whether  or  not  the  precipitation  on  that 
date  woa  extraordinary. 
Same  —  oollateral  evldenf^  —  dlscretl^ 
to  reject. 

4.  In  a  suit  for  damaEes  for  uijtiry  tc 
land  by  the  damming  back  of  the  water  of 
a  river  at  a  certain   date,  £he  court   may, 

its  discretion,  exclude  evidence  as  to  the 
precipitation  at  another  date  for  tiie  pur- 
pose of  explaining  conditions  shown  in  pho- 
tographs taken  at  the  time,  the  matter  he- 

a  collateral  point. 
Same  —  opinion  —  necessity  of  personal 

knowledge. 

6.  That  witnesses  have  not  Kained  tbelr 
knowledge  of  the  condition  of  land  injured 
by  flood,  by  personal  observation,  does  not 
prevent  their  giving  an  opinion  upon  tb« 
cost  of  restoring  it,  where  its  condition  was 
described  by  otber  witnesses. 
Appeal  —  reTnsal  of  requested  cbargea 

—  matter  In  general  charEe. 

6.  Refusal  to  affirm  reqnests  to  ehai^  is 
not  rerersible  error  if  the  points  are  mf- 
Bciently  covered  in  the  general  charge, 

[March  14,  ISIO.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Lackawanna  County  in  plaintiff's  favor  in 
an  action  brdught  to  recover  damages  for 
the  damming  back  of  water  upon  bis  prop- 
erty to  its  injury.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Vote.  ^  Jury:  ernnpetencn  am  juror  of 
employoe,  or  relative  of  emplayfv,  of 
party  or  person  interVBted  in  on  ao- 

tiOM. 

The  rule  seems  to  be  well  settled  that 
an  employee  of  a  party  to  an  action  is  in- 
competent to  sit  as  a  Juror  in  a  ease.  Loo- 
isville  A  N.  R.  Co.  v.  Cook,  168  Ala.  iSi, 
63  Bo.  190;  Central  R.  Co.  v.  Mitchell,  M 
Ga.  173;  Atlantic  Coast  Line  R.  Co.  v. 
Dunn,  a  Ga.  App.  306,  68  S.  E.  638;  Hnt- 
hard  v.  Rutledge,  57  Miss.  7;  Louisville,  N. 
O.  4  T.  R.  Co.  V.  Mask,  64  Miss.  738,  i  So. 
SflD;  Pearce  v.  Quincy  Min.  Co.  349  Mich. 
112,  lia  N.  W.  739,  12  Ann.  Cas.  SM; 
Purnett  v.  Burlinston  &  M.  R,  Co.  16  Neb. 
332,  20  N.  W.  280:   Blevins  v.  Erwin  Cot- 
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Messrs.  Wlllard,  Warren  &  Enapp,  and 
W«Ues  &  Torrer>  fo^  appellaut; 

Expert  evidence  ob  to  tlie  csuHe  of  tbe 
floods  WAS  admissible. 

Origsby  t.  Clear  Lake  Watorworks  Co. 
40  Cal.  405;  Ohio  &  M.  R.  Co.  t.  Neutzel, 
143  111.  46,  32  N.  E.  529;  Ohio  It,  M.  R.  Co. 
V.  Webb,  1*2  111.  404.  32  N.  E.  527;  Ball 
V.  Hardesty,  38  Kan,  E40,  18  Pac.  808. 

The  records  of  the  United  States  Weather 
Bureau  are  public  records,  and  as  such  are 
admissible  in  evidence. 

Nolt  V.  Crow,  22  Pa.  Super.  Ct.  113i 
Evanston  t.  Ounn,  00  tJ.  S.  060,  25  L.  ed. 
306. 

t^n  Mills,  150  N.  C.  493,  04  S.  E.  428; 
Houston  t  T.  C.  R.  Co.  t.  Smith,  —  Tex. 
Civ,  App.  — ,  61  S.  W.  BOB. 

As  said  in  Burnett  v.  Burlington  &  M, 
R.  Co.  16  Neb.  332,  20  N.  W.  280:  "At 
common  law,  it  is  good  cause  for  challenge 
that  a  juror  ...  is  the  party's  .  .  . 
servant.  .  .  .  Jurors  must  be  indiffer- 
ent between  the  parties,  and  have  neither 
motive  nor  inducement  to  favor  either,  ihe 
fact  that  the  defendant  is  a  corporation 
does  not  change  the  rule,  nor  render  an 
employee  eligible  to  sit  on  a  jury  iu  an 
action   where   the   corporation   is  a  party." 

In  Goodrich  v.  Burdick,  26  Mich,  39,  how- 
ever, the  court  said;  "Though  it  might  not 
have  been  erroneous  for  the  court  to  have 
allowed  Stewart,  tbe  clerk  of  the  defendant, 
to  sit  as  a  juror,  no  other  cause  being  shown 
against  him,  there  was  no  error  in  rejecting 
him  for  this  cause,  and  we  think  his  rejec- 
tion  judicious   and   proper." 

And  in  Hopkins  v.  SUte,  52  Fla,  39,  42 
So.  G2,  a  criminal  prosecution  of  a  baggage 
master  of  a  railway  compauy  for  embezzle- 
ment  of  the  property  of  a  passenger  intrust- 
ed to  him  for  delivery  at  the  passenger's 
destination,  in  which  case  the  trial  court 
had  overruled  challenges  for  cause  to  ju- 
rors who  were  employees  of  the  railway  com- 
pany, while  all  the  members  of  the  ap- 
pellate court  were  of  the  opinion  that  it  is 
the  better  practice  to  excuse  jurors  under 
such  circumstances,  yet  they  were  equally 
divided  as  to  whether  the  trial  court  could 
1^  held  in  error  for  refusing  to  do  so,  and 
this  point  was,  therefore,  not  decided. 

But  in  Crawford  v.  United  States,  212 
U.  8.  183,  53  L.  ed.  405,  29  Sup.  Ct.  Rep. 
260,  15  Ann.  Cas.  392,  reversing  30  App. 
D.  C.  1,  it  jras  held  that  an  employee  of 
the  United  States  government  is  incompc' 
tent  as  a  juror  in  a  criminal  prosecution 
instituted   by  the  government. 

Likewise,  in  an  action  to  recover  dam- 
ages for  personal  injuries,  an  agent  or  em- 
ployee of  a  casualty  company  which  had 
insured  the  defendant  against  liability  for 
such  injuries  is  incompetent  as  a  juror. 
Norris  v.  Holt-Morgan  Mills,  154  N.  C.  474, 
70  S.  E.  S12;  Featherstone  v.  Lowell  Cotton 
Mills,  —  N.  C.  — ,  74  S.  E.  018. 

And  employees  of  a  lessee  railroad  com- 
pany which  is  operating  the  railroad  of  the 
40  LJLA.(N.S.) 


Messrs.  Jobu  P.  fielly,  R.  W.  Rymer, 
I.  H.  Burns,  and  M.  J,  Hartin,  for  ap- 
pellee: 

One  who  is  in  the  employ  of  one  of  tbe 
parties  is  incompetent  as  a  juror  at  com- 
mon law. 

17  Am.  &.  Eng.  Enc.  Law,  2d  ed.  1127; 
Thompson  &  M.  Juries,  197,  g  185;  Co. 
Litt.  I67b;  3  Bl.  Com.  363;  Tidd,  Pr.  4th 
Am.  ed.  653;  Central  R.  Co.  v.  Mitchell. 
63  Ga.  173;  Hubbard  v.  Rutledge,  57  Miss. 
7i  Louisville,  N.  O.  &  T.  R.  Co.  v.  Mask,  64 
MiBB.  738,  2  So.  360;  Burnett  v.  Burling- 
ton &  M.  R.  Co.  le  Neb.,  332,  20  N.  W. 


lessor  are  incompetent  as  jurors  in  an  ac- 
tion by  a  passenger  against  tbe  lessor  cor- 
poration for  personal  injuries  received 
through  the  negligence  of  servants  of  the 
lessee.  Georgia  R.  4  Bkg.  Co.  v.  Tioe.  124 
Ga.  460,  62  S.  E.  916,  4  Ann.  Cas.  200. 

So,  in  an  action  of  replevin,  the  court 
may  properly  exercise  its  discretion  in  ex- 
cueing  for  cause  a  juror  who  is  a  clerk  in 
the  employ  of  a  firm  on  intimate  relations 
with  one  of  the  p&rtiea,  and  which  became 
such  party's  bondsman  upon  the  instru- 
ment which  secured  him  in  the  possession 
of  the  property  in  the  original  controver- 
sy. Hill  V.  Corcoran,  IG  Colo.  270,  25  Pac 
171. 

And  in  an  action  by  a  county  clerk 
against  the  county  to  recover  for  ea  offiaio 
services,  tbe  trial  judge  does  not  abuse  bis 
discretion  by  excusing  for  cause  jurors  who 
are  employees  of  the  county  commissioners. 
Calhoun  County  v.  Watson,  152  Ala,  654, 
44  So.  702. 

On  the  other  hand,  in  Tucker  v,  Biiffslo 
Cotton  Mills,  76  S.  C,  539  121  Am.  St.  Rep. 
D57,  57  S.  E.  626,  it  was  held  that  in  an 
action  for  personal  injuries  by  an  employee 
of  a  cotton  mill  against  the  milling  corpo- 
ration, the  mere  fact  that  jurors  are  em- 
ployees of  the  defendant  corporation  and 
of  another  milling  corporation  having  the 
same  president,  or  of  a  store  operatul  by 
both  corporations,  does  not  render  them  in- 
competent to  sit  in  the  case. 

And  the  mere  fact  that  one  is  a  clerk  In 
a  corporation  whose  president  is  also  tbe 
president  of  another  corporation  which  is 
the  defendant  in  an  action  does  not,  in  tbe 
absence  of  actual  bias  or  prejudice,  render 
him  incompetent  to  ait  as  a  juror  in  the 
case.  Glasgow  v.  Metropolitan  Street  B, 
Co.  191  Mo.  347,  89  S.  W.  915. 

Nor  does  the  fact  that  one  of  the  Jurors 
in  an  action  'against  a  corporation  is  a 
clerk  for  a  Hrm  which  has  an  interest  la 
the  defendant  company  legally  disqualify 
him  from  serving.  Benedict  v.  Pennsyl- 
vania Coal  Co.  fl  Kulp,  221. 

Where  each  of  two  parties  has  sued  out 
an  attachment  against  a  common  debtor 
on  the  same  day,  on  the  same  ground, 
through  the  same  attorney,  and  under  the 
same  circumstances,  and  both  attachment* 
have  been  levied  on  the  same  property,  t 
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Hoachilsker,  J.,  delivered  the  opinion 
of  the  eonrt; 

At  the  trial  io  the  court  below  it  wsa 
charged  that  the  defendant  hj  the  construc- 
tion at  a  narrow  gauge  mine  railroad,  and 
by  the  deposit  in  the  bed  of  the  stream  of 
material  from  an  old  mine  .drift,  had  ao 
obstructed  the  channel  of  »  river  that  the 
water  became  dammed  up  and  broke  the 
banlcs,  overHowing  and  causing  serious  dam- 
age to  plaintiff's  property.  Holes  or  ra- 
Tines  were  washed  in  the  surface,  and  large 
quantities  of  culm  were  deposited  upon 
the  land  of  the  plaintiff.  The  injury  oc- 
curred during  certain  floods  in  the  years 
1001  and  1902. 

The  defendant  denied  that  the  river  brolce 
the  banliB  because  of  any  obstructions  placed 
therein  by  it;  contending  that  the  brealcB 
had  come  from  the  natural  force  of  the 
stream  in  flood  times,  and  that  the  over- 
flow liad  followed  well-defined  water  ehan- 
nele  over  the  land  of  the  plaintitT;  further, 
that  the  floods  in  question  were  extraordi- 
nary in  character,  and  the  real  damage  was 
not  caused  by  the  breaking  of  the  banks  of 
the  river,  but  by  the  overflow  of  a  creek 
in  the  Ticioity,  which  carried  culm  and 
ashes  down  upon  the  land  of  the  plaintiff. 
The   defendant   claimed   that   the   railroad 


track  complained  of  could  not  hmve  c*iued 
the  damage  which  came  from  the  eu-lj 
flood  of  IQOI,  since  it  was  not  conrtmctcd 
until  a  later  period.  A  verdict  was  res- 
dered  for  the  plaintiff,  and  the  defendant 
has  taken  an  appeal  to  this  court.  There  are 
twenty-seven  assignments  of  error,  which 
for  the  purposes  of  our  present  consider- 
ation may  be  grouped  into  four  claasea: 
(1)  The  rulings  of  the  trial  judge  in  sus- 
taining challenge*  to  certain  jurors.  (2.i 
Rulings  on  evidence.  (3)  Answers  to  cer- 
tain of  defendant's  pointa.  (4)  Complaints 
against  portions  of  the  charge. 

In  the  calling  of  the  jury  counsel  for  the 
plaintiff  challenged  two  of  the  panel  for 
cause,  alleging  that  they  were  employed  by 
the  defendant  company.  The  court  sus- 
tained the  challenge,  stating:  "Taking  it 
as  a  fact  that  the  only  ground  for  challenge 
for  cause  is  that  these  two  jurors  are 
simply  employees,  one  a  miner  and  the  other 
a  division  superintendent  of  s<nne  of  the 
collieries  of  the  defendant  company,  the 
court  is  of  opinion  that  the  challenge  should 
t>e  sustained."  While  no  Pennsylvania  ease 
with  facts  precisely  like  the  one  under 
consideration  has  been  called  to  <mr  at- 
tention, yet  the  general  principle  is  laid 
down  in  our  cases  that  no  person  should  be 


the  debtor  has  brought  suit  on  each  of  the 
attachment  bonds,  the  mere  fact  that  a 
juror  in  one  of  these  two  suits,  involving 
the  same  issues,  pending  in  the  same  court, 
and  set  down  for  trial  on  the  same  day,  ia 
en  employee  of  the  defendant  in  the  other 
suit,  does  not,  in  the  absence  of  a  showing 
of  actual  bias,  render  him  incompetent  to 
serve.  Calhoun  v.  Hannan,  BT  Ala.  277,  6 
So.  2B1. 

And  employees  of  a  railroad  company 
which  has  leased  in  perpetuity  the  prop- 
erty and  frsnchiaeB  of  another  company 
are  not  disqualilied  from  serving  as  jurors 
on  the  trial  of  an  action  against  the  lessor 
company,  for  an  alleged  wrongful  death 
which  occurred  prior  to  the  lease, — ^it  not 
nppeuring  that  by  reason  of  their  connec- 
tion with  the  lessee  company  or  otherwise 
they  have  any  interest  in  the  result  of 
the  trial.  Augusta  Southern  E.  Co.  v.  Mc- 
Dade,  105  Ga.  134,  31  S.  E.  420. 

In  an  action  against  a  city,  a  juror  is  not 
rendered  incompetent  by  the  mere  fact  that 
he  has  previously  performed  some  clerical 
worit  for  the  city.  Swope  v.  Seattle,  36 
Wash.  113,  78  Pac.  GOT. 

And  the  mere  fact  that  a  juror  has  oc- 
caeionally  been  employed  by  a  railroad 
company  to  do  temporary  jobs  when  want- 
ed,  without  having  any  contract  for  the 
work,  and  without  being  on  the  company's 
pay  roll,  does  not  render  him  incompetent 
as  a  juror  in  an  action  against  the  com- 
pany. Thompson  v.  Cleveland,  C.  C.  i  I. 
B.  Co.  0  Ohio  Dec  Reprint,  209. 

Nor  does  the  mere  fact  that  a  juror  has 
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been  in  the  former  employment  of  one  of 
the  parties  to  an  action,  if  he  is  otherwise 
competenf,  render  him  incompetent  to  serve 
in  the  case.  Uurphy  t.  Southern  P.  Co.  31 
Nev.  120,  101  Pac  322,  21  Ann.  Cas.  602; 
East  Line  &,  R.  River  R.  Co.  v.  Brinker, 
68  Tex.  600,  3  S.  W.  99. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  negligent 
killing  of  an  employee,  it  is  no  ground  for 
setting  aside  the  verdict,  that  one  of  the 
jurors  had  a  brother  and  another  two 
nephews  in  the  service  of  the  defendant. 
Stewart  v.  Louisville  ft  N.  R.  Co.  136  Ky. 
717,  126  a  W.  154. 

And  the  mere  fact  that  a  juror  is  ui 
employee  of  a  stockholder  of  a  corpora- 
tion does  not  render  him  incompetent  to 
serve  in  an  action  to  which  the  corpora- 
tion is  a  party  (Dimmack  v.  Wheeling 
Traction  Co.  68  W.  Va.  226,  52  S.  E.  101), 
even  though  the  employer  is  the  owner  of 
a  large  majority  of  the  capital  stock  of  the 
corporation  (Sansouver  v.  Glenlyon  Dye 
Works,  2S  R.  I.  639,  69  Atl.  545),  or  is  slM 
its  president  (Fredericton  Boom  Co.  v.  He- 
PherSon,   13   N.  B.   8). 

Nor  does  a  trial  court  abuse  its  discre- 
tion in  rejecting  a  juror  who  states  tluil 
he  is  an  employee  of  men  who  are  ofScen 
of  the  defendant  corporation,  and  that  if 
the  testimony  ia  evenly  balanced  his  preju- 
dice would  be  in  favor  of  the  defendist, 
but  that  he  can  render  a  fair  verdict  on 
the  evidence.  Richey  v.  Miasonri  P.  B- 
Co.  7  Mo.  App.  981.  A.  C  W. 


,  Goot^lc 


IBIO. 


HUFNAGLE  v.  DELAWAEE  4  H.  CO. 


985 


permitted  to  serve  on  a  jury  who  Btands  in 
any  relation  to  b,  party  to  the  cauBe  that 
would  "carrj  with  it  prims  facie  evident 
markB  of  suspicion  of  favor,"  as  wliere  a 
litigant  is  in  a  poiition  where  "ha  might 
e;ierciBe  a  control  over  the  juror,"  such  as 
the  relation  of  master  and  servant:  Pipher 
T.  Lodge,  16  Ser^.  i.  R.  214;  Hai-riaburg 
Bank  v.  Forster,  8  WatU,  304;  Cummings 
V.  Gann,  52  Pa.  484.  In  the  present  case 
the  trial  judge  applied  the  rule  to  the 
relation  of  employer  and  employee,  and  in 
this  there  was  no  error. 

We  find  no  reversible  error  in  any  of  the 
rulings  of  the  trial  judge  on  the  admission 
or  rejection  of  evidence.  The  only  asaign- 
ments  under  this  heading  which  require 
special  notice  are  those  going  to  the  rulings 
upon  the  testimony  of  the  weather  bureau 
official,  and  upon  the  testimony  of  cer- 
tain witnesses  as  to  the  expense  of 
restoring  the  land  to  its  condition  he- 
fore  the  flooding.  The  weather  bureau 
station  was  about  six  miles  from  the  lo- 
cation of  the  land  in  question.  The  oEB- 
cial  In  charge  was  permitted  to  read  from 
the  records,  and  to  testify  at  large  upon 
the  temperature  and  precipitation  at  or 
about  the  times  of  the  various  floods  com- 
plained of,  and  to  tell  the  nature  thereof, 
whether  rain  or  snow.  Being  then  asked  to 
turn  to  hie  journal,  and,  having  done  so,  he- 
gave  an  answer  which  did  not  contain  exact 
data,  but  stated  facts  concerning  the 
weather  at  a  certain  time;  namely,  that  it 
had  caused  the  rivers  and  streams  to  rise 
rapidly  and  to  overflow  low  lying  adjacent 
lands,  that  certain  lives  had  been  lost,  and 
"had  it  not  been  for  the  warning  to  pre- 
pare for  floods  and  the  snow  melting  rapid- 
ly the  loss  of  life  and  damage  would  doubt- 
less have  been  greater."  An  objection  to 
this  answer  was  stutained  and  the  testi- 
mony ordered  stricken  from  the  record,  the 
trial  judge  stating:  "The  court  is  of  opin- 
ion that  the  n^ular  official  record  of  the 
weather  bureau  as  to  the  amount  of  pre- 
cipitation each  day  might  fairly  be  con- 
sidered proper  testimony,  but  as  to  the 
mere  diary  kept  by  someone  .in  the  office 
we  clearly  think  it  is  objectionable,  because 
it  is  largely  the  opinion  of  the  man  who 
writefl  it."  It  Is  true  that  in  answer  to  a 
leading  question  as  to  whether  the  diary 
was  required  to  be  kept  by  the  government 
and  was  one  of  the  official  records,  the 
witness  said  "Yes."  But  it  appeared  that 
the  book  had  not  been  kept  by  the  witness. 
but  by  someone  in  the  office  several  years 
before  he  had  become  attached  to  the  sta- 
tion. Under  these  circumatancea,  consider- 
ing the  fact  that  the  matter  sought  to  be 
proven  by  the  diary  was  in  no  sense  scien- 
tific 4ata,  but  consisted  largely  of  the  In- 
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dividual  opinion  of  the  person  who  made 
the  entries,  there  was  no  error  in  its  ex- 
clusion. The  question  was  put  to  this  wit- 
ness, "I  will  ask  you  whether,  from  the  rec- 
ords which  you  have  in  your  office  and  to 
which  you  have  referred  in  your  opinion, 
the  storm  of  February  26, — 27  and  28 — 
1602,  was  or  was  not  an  extraordinary 
flood."  The  question  was  objected  to  and 
the  objection  sustained.  The  witness  was 
not  upon  the  ground  in  1902.  He  could 
and  did  give  the  data  as  to  the  temperature 
and  the  precipitation  on  the  dates  in  ques- 
tion, and  he  also  expressed  his  profeBsional 
opinion  as  to  what  would  and  what  would 
not  constitute  an  extraordinary  precipita- 
tion, giving  flgures;  as  these  data  were 
before  the  jury,  it  was  for  them  to  deter- 
mine the  question  of  the  character  of  the 
flood  from  the  evidence,  and  there  was  no 
necessity  for  the  witness's  opinion  on  the 
subject.  Counsel  for  the  defendant  offered 
to  "show  the  precipitation  immediately 
prior  to  October  IS,  1903,  for  the  purpose 
of  showing  that  there  bad  been  a  consid- 
erable flood  at  that  time,  which,  in  con- 
nection with  the  testimony  of  Mr.  Kemp 
as  to  ths  time  when  some  of  the  photo- 
graphs were  taken,  would  tend  to  explain 
to  the  jury  the  conditions  as  they  appear  in 
these  photographs."  The  offer  was  objected 
to  and  the  objection  sustained,  the  trial 
judge  saying:  "This  is  m,  kind  of  argu- 
ment, from  premises  to  conclusion,  the  court 
believes  is  based  upon  premises  too  uncertain 
to  permit  the  fact  going  to  the  jury  to  de-  ' 
termine  the  matter."  The  flood  of  October 
12,  1903,  was  not  directly  in  issue,  and  as 
the  matter  offered  was  on  a  collateral 
point,  it  was  within  the  discretion  of  the 
trial  judge  to  say  whether  or  not  he  would 

The  plaintiff  and  his  witnesses  gave  testi- 
mony sufficiently  describing  the  character 
and  condition  of  the  property  before  the 
floods  which  caused  tbe  damage;  thereafter 
witnesses  were  offered  to  state  the  expense 
of  restoring  the  land  to  its  prior  condition. 
The  fact  that  some  of  these  witnesses  had 
not  gained  their  knowledge  of  the  condition 
of  the  land  prior  to  the  floods  by  personal 
investigation  would  not  debar  them  from 
giving  the  cost  of  restoring  the  property 
to  the  condition  the  other  witnesses  said 
it  had  then  been  in. 

As  to  the  refusal  to  expressly  affirm  cer- 
tain of  the  defendant's  points,  we  may  sar 
that  the  trial  judge  is  not  bound  to  adopt 
the  language  of  points,  but  may  choose  his 
own  form  of  expression,  and  if  it  gives  the 
law  fully  and  with  substantial  accuracy, 
nothing  further  is  necesBary.  Com.  v. 
r.«wia,  222  Pa.  302,  71  Atl.  18.  In  the 
present  case  the  points  in  question  Wers  *uf- 
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Gcicntly  covered  In  the  general  ehai^, 
which  was  all  that  tb*  deteDdant  was  en- 
titled to  ask. 

It  vould  serve  no  tueful  purpoae  to  fur- 
ther diBcuu  the  variotu  aasignments,  ex- 
cept to  state  that  none  of  them  ahow  any- 
thing approaching  reversible  error.  The 
case  was  Bubmitted  to  the  jury  in  a  com- 
prehenBive  and  accurate  charge  wherein  all 
ot  the  isBues  were  plainly  pointed  out  with 
clear  and  relevant  inBtructiona  on  the  law; 
and  at  the  end  the  trial  judge  B&id:  "The 
court  desirea  to  know  from  countel  on  both 
aides  if  it  has  omitted  to  charge  upon  any 
subatantial  matter,  or  made  any  mistake." 
To  which  counsel  for  the  defendant  an- 
swered: "No."  The  complaints  now  made 
concerning  abstract  parts  of  the  charge  are 
without  merit  and  cannot  be  sustained. 

The  assignments  of  error  are  all  OTer- 
.  ruled,  and  the  judgment  ia  affirmed. 


IOWA   SUPREME    COURT. 

T.  W.  BARHYDT 
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)SS  et  a).,  Appts. 
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'Tax  —  attack  on  asaeaament  ^  bnrdcn 

of  proof. 

1.  Une  attacking  a  tax  asscstnient  on  the 
ground  that  he  has  not  the  property  as- 
sessed  has  the  burden  of  showing  that  fact, 
and  his  asseBsment  cannot  be  canceled  be- 

Sote.  —  Ia  a  domlctl  lost  Ity  dbandon- 
fnent  inithout  tntenttan  of  retumfrw, 
beforv  acquiring  a  neu  one. 

For  casea  on  the  qnestiofi  when  a  per- 
son who  intends  to  leave  a  state  perma- 
nently, but  has  not  done  so,  becoioes  a 
nonresident,  see  the  note  to  Brown  v.  Beck- 
with,  1  L.R.A.(N.S.)   778. 

For  change  of  domicil  as  affected  by  re- 
moval for  the  benefit  of  health,  sen  the 
note  to  Pickering  v.  Winch,  8  L.R.A.(N.S.) 
1169. 

For  eases  on  gaining  new  domicil  or  resi- 
dence before  abandoning  occupation  of  old 
residence,  by  purchasing  or  hiring  property 
in  new  locality  with  intention  of  estab- 
lishing permanent  residence  there,  SPe  the 
note  to  People  v.  Turpin,  33  L.R.A.(N.8.) 
766. 

For  cases  on  when  a  new  domicil  ia  ac- 
quired where  a  man  goes  to  the  new  place 
first,  his  family  remaining  in  the  old  place, 
see  the  note  aforesaid  to  Penple  v.  Turpin. 

The  reader  will  bear  in  mind  that  the 
rule  that  a  domieil  once  acquired  continues 
until  a  new  one  is  Required  is  n  rule  jf 
suhelantive  law.  as  distinfiuished  from  the 
rule  that  a  domicil  once  a.cquired  is  pre- 
sumed to  continue  until  it  is  shown  to  have 
40  L.R.A.(N.S.) 


cause  of  absence  of  proof  that  be  possessed 
the  property. 

Same  —  objection  to  assesBmCBt  —  apecl- 
Acntlon. 

2.  To  nlake  available  an  objection  that 
money  and  credits  placed  by  a  board  of  re- 
view on  the  tax  list  of  a  protestinf;  tax- 
payer were  not  itemiied,  such  objection 
must  be  made  befon  the  board. 

Same  —  change  of  domldl  ^  Intention 
^  necessity  of  acquisition. 

3.  One  does  not  lose  bis  domicil  so  as  to 
be  exempt  from  taxation  there,  by  starting 
on  an  extended  journey  with  the  intention 
of  eetahlishina  the  domicil  elsewhere,  until 
he  has  actually  established  such  domiciL 

<JuBe  0,  1S12.) 

APPEAL  by  defendants  from  a  decree  of 
the    District    Court    for    Des    Moines 
County  canceling  a  tax  aasesament  against 
the  property  of  petitioner.     Reversed. 
The  facta  are  atated  in  the  opinion. 
Messrs.  Poor  &  Poor,  for  appellants: 
The  court  will   presume  in  the   first  in- 
stance that  the   board   acted  properly  and 
Qpon  sufficient  evidence  as  to   values,   and 
the  burden  is  on  the  appealing  taxpayer  to 
overthrow   this   presumption   and  to  estab- 
lish the  injustice  or  inequity  of  the  raised 


Frost  V.  Board  of  Review,  114  Iowa,  108, 
B6  N.  W.  213;  First  Nat.  Bank  v.  Esthei^ 
ville,  iZ6  Iowa  203,  112  N.  W.  829. 

The  domicil  of  the  owner  is  the  place  of 
taxation  ot  moneys  and  credits. 

Code,  g   1313;   Barber  r.  Farr,  54  Iowa, 


121, 

"It  is  a  settled  prinriple  that  no  man 
shall  be  deemed  to  be  without  a  domicil." 
14  Cye.  g36. 

And  it  is  a  general  rule  that  a  domieil 
is  not  lost  until  a  new  one  is  gained.  Side 
by  side  with  this  rule,  however,  is  the  ex- 
ception of  the  English  cases.. thnt  the  domi- 
cil ot  origin  will  attach  where  there  is 
abandonment  of  a  domicil  or  choice  witb- 
Bcquisition  of  a  new  domicil  of  choice. 
This  exception  has  not  in  general  fooad 
favor  in  America,  at  least  wher.?  the  JumNil 
of  origin   and  that  of  choice  are  both  do- 

Domicil  of  origin. 

The  domicil  of  origin  returns  on  sailing 
for  the  home  of  origin  with  the  intent  to 
abandon  the  domicil  of  choice.  The  Indim 
Chief.   3  C.  Rob.   17. 

And  the  same  seems  to  have  been  held 
in  Re  Bianchi,  3  Swabey  ft  T.  16,  8  L.  T- 
N.  S.  171,  11  Week.  Rep.  240. 

It  may  here  be  noted  that  in  Lea  Trtiii 
Freres,  Stewart,  Vioe-Adm,  Rep.  N.  S.  1. 
where  a  Frenchman  naturalized  in  America 
Bailed  for  home  with  the  intent  of  givi"! 
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57,  6  N.  W.  134;  GilbertBon  t.  Oliver,  120 
Iowa,  568,  4  L.ILA.(N.8.)  953,  105  N.  W. 
1002;  GloUeltj  v,  Browa,  148  lowi,  1Z4, 
126   K.   W.  797. 

Wliere  one  acquires  a  residenoe,  Uiat  resi- 
dence IB  presumed  to  continue  until  he  ac- 
quires anotber,  and  the  burden  is  on  him 
to  show  a,  change  aud  the  acquisition  of  a 
now    resident . 

Tuttle  T.  Wood,  116  Iowa,  509,  88  N.  W. 
1066;  Glotlelty  r.  Brown,  148  Iowa,  124, 
126  N.  W.  7BT;  Re  Titterington,  130  Iowa, 
358,  106  N.  W.  761 ;  Nugent  t.  Bates,  51 
Iowa,  79,  33  Am.  Rep.  117,  50  N.  W.  76. 

A  change  in  residence  for  purpose  of 
taxation  must  be  something  more  than 
were  intent. 

Piclfering  v.   Cambridge,   144  Mau.  244, 


10  N.  E.  827;  Church  t.  Croasman,  49  Iowa, 

448;  Tuttle  v.  Wood,  115  Iowa,  60fl,  88  N. 

W.  1056;  Ke  Titterington,  130  Iowa,  3S8, 

106  N.  W.  781. 
Messrs.  Blake  A  Wilson,  for  appellee: 
"Moneys  and  credits,"   is  not  such   an 

assessment    of    property   as    ie    sufficiently 

Worthington  t.  Whitman,  87  Iowa,  190, 
25  N.  W.  124;  Appanoose  County  t.  Vermil- 
ion, 70  Iowa,  365,  30  N.  W.  616;  Brown 
V.  Grand  Junction,  76  Iowa,  489,  30  N. 
W.  71S;  Cedar  Rapids  &  M.  B.  Co.  v.  Cedar 
Rapids,  106  Iowa,  477,  76  N.  W.  728;  Wat- 
kins  V.  Couch,  134  Iowa,  1,  111  N.  W.  315; 
Kehe  v.  Blackhawk  County,  125  Iowa,  549, 
101  N.  W.  281;  Wahkonaa  Invest  Co.  t. 
Ft.  Dodge,  125  Iowa,  148,  100  N.  W.  617. 


up  his  American  domicil,  nnd  while  at  sea. 
hearing  that  there  was  a  war,  he  chani(ed 
his  course  to  Boston,  and  was  captured,  il 
was  held,  on  his  stating  that  he  had  in 
tended,  when  steering  for  Boston,  to  aban- 
don his  plan  of  going  to  France  until  after 
the  war,  that  his  American  domicil  bad 
not  been  lost. 

In  Munro  v.  Munro,  7  Clark  A  F,  842. 
Cottenham,  L.  C.,  said:  "So  firmly,  indeed, 
did  the  civil  law  consider  the  domicil  of 
origin  to  adhere,  that  it  holds  that  if  it  I>e 
actually  abandoned,  and  a  domicil 
quired,  but  that  again  abandoned,  and 
new  one  acquired  in  its  place,  the  domicil 
of  origin  revives." 

In  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  App. 
t^s.  441,  9  Eng.  Rul.  Cas.  782  (the  lead- 
ing English  ease),  aScotchman  went  to  Lon- 
don, where  he  resided  thirty-two  years  and 
then  departed  for  the  continent  to  escape 
his  creditors,  and  lived  in  Boulogne  in  a 
hired  house  for  some  nine  years,  when  he 
came  to  England  in  order  that  his  mistresa 
should  have  English  treatment,  and  while 
there  a  son  was  bom;  and  it  was  held 
that  at  the  time  of  the  birth  of  this  son, 
the  father  was  a  Scotchman,  and  that 
therefore  the  subsequent  marriace  of  the 
parties  legitimized  the  son.  There  was 
some  difference  of  opinion  in  the  court  as 
to  whether  the  father  had  ever  acquired 
an  English  domicil,  although  two  of  the 
three  judges  who  spoke  on  the  subject  con- 
sidered that  it  had  been  acquired,  but  that, 
at  the  moment  of  departure  for  the  conti- 
nent, the  Scotch  domicil  revived.  The  court 
overrules  Uunroe  v.  Douglas,  6  Madd.  Ch. 
S70,  where  it  was  held  that  the  domicil  of 
origin  did  not  revive  upon  the  abandon- 
ment of  the  domicil  of  choice. 

In  King  V.  Foxwell,  L.  R,  3  Ch.  Div.  518, 
where  an  Englishman  emigrated  to  America 
and  acquired  a  domicil  here,  and  then  went 
back  to  England,  forming  no  settled  home, 
but  travelling  around  in  various  places  un- 
til  he  died,  in  the  Island  of  Jersey,  it  was 
held  that  he  had  abandoned  his  American 
domicil.  Jessel,  M.  R.,  said:  "A  man  hav- 
ing acquired  a  domicil  of  choice  may  aban- 
don it,  without  it  being  incumbent  on  him 
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to  acquire  a  new  domicil  of  choice;  that  ia 
to  say,  he  may  abandon  his  domioil  of 
choice  without  acquiring,  in  strictness,  any 
new  domicil,  because  his  domicil  of  origin 
reverts.  That  doctrine  is  laid  down  by 
Lord  Westbury  in  Udny  v.  Udny,  supra, 
and  consequently  all  that  has  to  be  proved 
in  this  case  ia  the  abandonment  of  the 
American  domicil;  it  is  not  incumbent  on 
the  defendants  to  prove  the  acquisition 
of  a  new  domicil  of  choice." 

Seo  also  the  obiter  statement  of  the  rule 
in  Re  Johnson  [19031  1  Ch.  821,  72  L.  J. 
Ch.  N.  S.  682,  61  Week.  Rep.  444,  88  L.  T. 
N.  S.  161,  IB  Times  L.  R.  300. 

As  heretofore  stated  the  mie  of  Udny 
V.  Udny,  has  not  in  general  found  favor  in 
America.  That  the  automatic  revival  of 
the  domicil  of  origin  should  not  occur  ■ 
where  both  domicils  are  domestic  was  held 
in  First  Nat.  Bank  t.  Balcom,  35  Conn.  351, 
where  it  appeared  that  a  native  of  the 
state  of  New  York,  who  afterwards  resid- 
ed in  Missouri,  and  later  ^t  Branford,  Con- 
necticut, in  the  spring  of  the  year  left 
Branford  with  his  wife,  with  the  intentEou 
to  abandon  their  residence  there,  and  went 
to  Geneseo  in  the  state  of  New  York  for 
the  health  of  his  wife  and  himself,  intend- 
ing to  spend  the  summer  there  in  the  house 
of  his  brother-in-law,  where  his  wife  died 
in  the  latter  part  of  July;  and  it  was  held 
that  the  domicil  of  the  husband  at  the  time 
of  the  death  of  the  wife  was  in  the  state 
of  Connecticut.  The  court  said:  "It  is 
claimed  that,  inasmuch  as  be  left  Bntnford 
with  no  intention  .of  returning  to  that 
place  to  reside,  and  went  to  the  state  of 
New  York,  and  remained  there  in  fact  for 
a  time,  no  matter  what  the  character  of 
his  abiding  may  have  been,  he  became  dom- 
iciled there,  on  the  principle  that  a  na- 
tive domicil  easily  reverts.  Would  it  be 
claimed  that  if  Mr.  I.ewin  had  left  Branford 
with  the  intent  to  take  up  his  residence 
in  the  state  of  Ohio,  and  on  his  way  so- 
journed a  few  days  in  the  state  of  New 
York,  that  would  be  suffifientl  Anif  what 
real  difference  is  there  between  that  casp 
and  the  present  I  In  both  cases  Mr.  Lewin 
'    '  no  intention  of  permanently  remaining 
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The  boBra  ot  review  cAonot  put  on  the 
tRK  book  a  Htatement  that  the;  think  one 
ought  to  pay,  under  i  certain  claaBiflcation, 
about  a  spec  i  fled  amount,  unlsu  there 
is  a  listipg  and  a  valuing  of  epeciSc  prop- 
erty Ijelonging  under  aaid  classiflcation, 
amounting  to  that  gum. 

Brown  v.  Grand  Junction,  76  Iowa,  488, 
30  N.  W.  716;  Wahkonaa  Invest  Ca  v.  Ft 
Dod^,  126  Iowa,  153,  100  N.  W.  617. 

Appellee  wai  a  nonresident  of  Iowa. 

Ludlow  V.  Szold,  90  Iowa,  176,  67  N.  W. 
676;  Nugent  v.  Bates,  61  Iowa,  77,  33  Am. 
Rep.  117,  60  N.  W.  76;  Botna  Valley  State 
Bank  v.  Silver  City  Bank,  87  Iowa,  479, 
54  N.  W.  472;  Faine,  Elections,  g  47;  Me- 
Crary,  Elections,  g  105;  Johnson  v.  BmlUi, 
43  Mo.  499;  Re  Titterington,  130  Iowa,  369, 

in  the  state  of  New  York.  All  the  difTer- 
ence  there  is  conBista  in  the  fact  that  in 
one  case  his  mind  ia  made  up  in  regard 
to  his  future  residence,  and  in  the  other 
it  is  not.  His  abiding  in  both  cases  ia 
tetnporaTy.  We  said  in  another  case  upon 
the  present  circuit,  that  a  temporary  reai- 
dence  did  not  change  its  character  by  mere 
lapse  of  time.  Whether  it  is  longer  or 
shorter,  it  ia  temporary  stilt.  But  the 
principle  that  a  native  domicil  easily  re- 
vert* applies  only  to  cases  where  a  native 
citicen  of  one  country  goes  to  reside  in  a 
foreign  country,  and  there  acquires  a  domi- 
cil by  residence  without  renouncing  his 
original  allegiance.  In  such  cases  his  native 
domici!  reverts  as  soon  as  he  begins  to  exe- 
cute an  intention  of  returning, — that  is,  from 
the  time  that  he  puts  himself  in  motion 
bona  flde  to  quit  the  country  «tR«  anomi  re- 
rerlendi, — because  the  foreign  domicil  was 
merely  adventitious  and  da  faeto,  irA  pre- 
vails only  while  actual  and  complete.  .  . 
This  principle  has  reference  to  a  national 
domicil  in  its  enlarged  sense,  and  grows  out 
of  native  allegiance  or  citisensliip.  It  has 
no  application  when  the  question  is  be- 
tween a  native  and  acquired  domicil,  where 
both  are  under  the  same  national  juris- 
diction. .  .  .  Mr.  Lewin  had  no  domicil 
in  (he  state  of  New  York  when  his  wife 
died,  hut  his  domicil  at  that  time  remained 
in  the  town  ot  Brantford,  in  accordance  witii 
the  maxims  that  universally  prevail  In  re- 
lation to  this  subject,  that  every  person 
must  have  a  domicil  some  where,  that  he 
can  have  but  one  domicil  for  one  and  the 
same  purpose,  and  that  a  domicil  once  ac- 
quired continues  until  another  is  estab- 
lished." 

In  Steers's  Succession,  47  La.  Ann.  1551, 
18  So.  503,  it  was  said  that  the  theory  of 
the  domicil  of  birth  as  recognized  in  Eng- 
land depended  upon  different  ideas  from 
those  obtaining  in  America;  there  the  idea 
being  to  keep  the  family  together;  here 
there,  was  often  a  great  change  of  locality 
in  families  and  individuals.  The  court  said: 
"We  conclude  that  it  will  require  the  samp 
facts  only  to  show  a  change  of  domicil 
from  the  domicil  of  birth  that  it  would 
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106  N.  W.  781;  Cohen  t.  Daniels,  26  Iowa, 
88;  Hinds  r.  Hinds,  1  Iowa,  40;  State  v. 
Groome,  10  Iowa,  316;, Cover  v.  Eatten, 
139  Iowa,  63,  113  N.  W.  470;  Scrimgeonr 
V.  Chase  140  Iowa,  368,  124  N.  W.  193. 

Deemer,  J.,  delivered  the  opinion  ot  the 

The  facts  are  not  in  dispute.  We  quote 
from  appellanta'  brief  such  as  are  deemed 
controlling: 

Prior  to  October  8,  1900,  T.  W.  Barhydt 
resided  at  No.  420  Iowa  street,  in  tlie  city 
of  Burlington,  Iowa;  the  same  being  an 
eleven  room  brick  house,  with  brick  laundry 
and  barn,  on  a  lot  180x117  feet,  where  he 
had  lived  continuously  for  over  forty  years. 
On   October   8,   1909,   while   still   living   in 

require  to  show  a  change  from  one  selected 
domicil  to  another.  The  revival  of  the  in- 
tention to  return  to  the  domicil  of  birth 
does  not  apply  when  the  domicil  of  origin 
and  of  selection   are  both  domestic." 

In  Plant  v.  Harrison,  36  Misc.  649,  74 
N.  Y.  Supp.  411,  Levintritt,  J.,  said;  "The 
English  rule  that  the  domicil  of  origin 
reverts  at  onee  upon  the  abandonment  nt 
the  domicil  of  choice  (Udny  v.  Udny,  su- 
pra) 'has  not  been  followed  in  this  country, 
where  the  rule  seems  to  be  that  a  domicil 
once  acquired  continues  not  only  until  it 
is    abandoned,    but    until    anotlier    i>   ae- 

But  in  Allen  v.  Thomason,  11  Humph. 
636,  64  Am.  Dec.  66,  the  court,  while  de- 
ciding the  case  in  the  main  on  another 
ground,  was  of  the  opinion  that  where  the 
domicil  of  origin  had  been  Tennessee,  and 
the  person  had  afterwards  gone  to  Arkan- 
sas and  lived  there,  and  then  left  Arkansas 
with  the  intention  of  returning  to  Tennes- 
see, while  on  the  way  in  another  state  the 
domicil  would  be  Tennessee. 

So,  in  Sheldon  v.  Foreman,  17  Lane.  L. 
Rev.  es,  it  is  suggested  that  the  domicil 
of  birth  reverts  as  soon  as  one  departs 
from  the  domicil  of  choice  with  intent  to 
resume  his  native  domicil. 

The  domicile  were  in  diflTerent  countries 
in  Re  Wrigley,  8  Wend.  134,  where  the 
chancellor  said:  "Although  the  plaintiff  in 
error  was  an  inhabitant  of  New  York  while 
he  was  actually  located  there  and  doing 
business  as  a  commission  merchant,  yet 
the  moment  fae  broke  up  his  residence  and 
sailed  for  his  native  land,  sine  onimo  re- 
vcrtendi,  he  was  no  longer  an  inhabitant 
□f  New  York,  but  he  resumed  his  domicil 
of  origin."  But  Allen,  Senator,  in  his  opin- 
ion, apparently  adopts  the  English  view  of 
the  domicil  of  origin.  (The  time  as  of 
which  the  question  waa  to  be  determined 
was  subsequent  to  the  journey  to  the  na- 
tive country). 

So,  also.  Story,  J.,  in  Catlin  v.  Gloddhig, 
4  Mason,  308,  Fed.  Cas.  Ko.  2,520,  seems  to 
consider  American  states  as  mutusllr  for- 
eign, so  far  as  relates  la  the  domicil  of 
origin  and  that  of  choice. 
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timt  houie,  he  ftnd  his  wife  etarted  on  k 
trip  of  tnvel,  atudf,  informktion,  and  sight- 
seeing  around  the  world,  via  New  York, 
the  Sues  caoal,  Bgyp^  India,  China,  Japan, 
and  Hawaii,  the  destinntioo  IjeinK  San 
Francisco,  CalifoTnia.  He  left  his  furnished 
home  at  Burlington  In  charge  of  a  care- 
taker. After  leaTing  New  York,  the  onlj' 
place  where  they  were  in  territory  con- 
trolled bjr  the  tJntted  States  before  reach- 
ing their  destination  was  at  Manila,  Philip- 
pine Islands,  on  December  19,  20,  and  21, 
1909,  and  at  Honolulu  January  23  and  24, 
1010.  They  reached  San  Francisco,  Cali- 
fornia, on.  January  31,  1910,  where  their 
water  trip  ended;  and,  after  resting  a  few 
days  there,  they  went  direct  to  Los  Angrles 
and  Pasadena,  Ijm  Angeles  county,  Cali- 


fornia, spending  part  of  the  time  in  ench 
place,  while  Mr.  Barhydt  looked  over  dilTer- 
ent  properties  he  had  in  view  to  purchase, 
first  purcliasing  No.  90  South  Grand  Bveniie, 
Pasadena,  late  in  March.  At  the  same 
time,  he  had  made  an  oSer  on  No.  909  Sin 
Pasqusl  street,  Pasadena,  which  was  ac- 
cepted within  a  few  days,  both  ot  which 
properties  he  owns  now,  Mr.  Barhydt  re- 
mained in  Pasadena  until  April  16th,  when 
he  and  his  wife  returned  to  Burlington  and 
such  portions  of  the  summer  as  they  were 
in  that  city  occupied  No.  420  Iowa  street, 
their  old  home,  and  lived  ther^  until  De- 
cember 20,  1910.  At  the  date  of  the  trial 
below,  March  7,  1911,  his  house  and  furnl- 
tnre  in  Burlington  were  in  charge  of  a 
caretaker.     Prior   to  this   trip   around   the 


There  are  soma  obtfer  observations  by 
Washington,  J.,  in  The  Venus,  8  Cranch. 
263,  3  L.  ed.  SS9,  where  in  eonsidering 
dranicils  in  different  countries,  he  said-. 
"This  natiMial  character  which  a  man  ac- 
quires by  lesidenee  may  be  thrown  off  at 
pleasure,  by  a  return  to  his  native  country, 
or  even  by  turning  his  back  on  the  country 
in  which  he  has  resided,  on  his  way  to  an- 
other. To  use  the  langusge  of  Sir  W. 
Scott,  it  is  an  adventitious  character  gained 
by  residence,  and  which  ceases  by  non-resi- 
dence. It  no  lonfi^r  adheres  to  the  party 
from  the  moment  he  puts  himself  in  motion 
bona  flde  to  quit  the  country  tine  an^mo 
rtvertendi.  The  Indian  Chief,  S  C.  Bob. 
17.  The  reasonableness  of  this  rule  can 
liardly  be  disputed.  Having  once  acquired 
*  national  character  by  residence  in  a  for- 
eign country,  he  ou^ht  to  be  bound  by  all 
the  eonsequencea  of  it,  nntil  he  has  thrown 
it  off,  either  by  an  actual  return  to  his 
native  country,  «r  to  that  where  he  was 
naturallied,  or  by  commeneing  his  remov- 
al bona  Bde,  and  without  an  Intention  of 
returning." 

Besnlt  of  abandonment  of  domldL 

Where  the  domicil  which  la  abandoned 
Is  the  domicil  of  origin,  it  will  remain,  the 
domicil  of  the  person  abandoning  it  until 
he  has  acquired  another  domicil. 

In  Somerville  v.  BomervUle,  S  Yes.  Jr. 
760,  Arden,  M.  R.,  said:  "The  original 
domicil,  or,  as  it  is  called,  the  forum  origi- 
NWf  or  the  domicil  of  origin,  Ls  to  prevail 
until  the  party  has  not  only  acquired  an- 
other, but  has  manifested  and  carried  into 
eTecution  an  intention  of  abandoning  his 
former  domicil  and  taking  another  as  his 
sole  domicil." 

In  Bell  V.  Kennedy,  L.  R,  1 B.  I*  S«.  App. 
Oaa.  SOT,  0  Eng.  Rul.  Css.  764,  where  the 
domicil  of  origin  was  Jamaica,  and  the  per- 
son in  question  had  left  the  island  for  good, 
and  was  sojourning  in  Scotland  with  some 
thought  of  settling  down  there,  it  was  held 
that  his  domicil  of  origin  remained.  The 
court  said  that  there  was   nothing   in   the 

SDof  to  show  that  his  personal  status  of' 
L.Rjlu(NJS.) 


domicil  had  been  changed  by  that  which 
alone  could  change  it,  his  assumption  of 
domicil  in   another  country. 

In  Mather  v.  Cunnintjham,  irw  Me.  320, 
29  L.R.A.(N.S.)  781;  74  Atl.  809,  18  Ann. 
Cas.  092,  the  court,  in  discussing  the  ques- 
tion whether  it  was  possible  for  the  person 
in  question  to  have  acquired  a  domicil  In 
Shanghai,  and  in  decidinii;  that  question  in 
the  affirmative,  said:  "Although  the  dece- 
dent may  have  abandoned  his  domicil  of 
origin  so  far  as  his  acts  and  intentions 
were  concerned,  yet  it  is  conceded,  if  he 
was  prevented  by  law  from  ocn Hiring  a 
domicil  of  choice,  that  his  donu'eil  of  tes- 
tacy or  intestacy  would  continue  from  ne- 
cessity to  be  that  of  oriq^n." 

So,  in  Be  TooUl,  L.  R.  23  Ch.  Div.  632, 
it  was  held  that  an  BoKlishmiin  wlio  went 
to  Shanghai  and  remained  there,  with  the 
intention  of  spending  the  rest  of  his  life 
there,  retained  his  English  domicil,  because 
he  could  not  acquire  a  Chinese  domicil. 

See  also,  ss  stating  the  rule,  DeVeli  v. 
DeVeli,  120  N.  ¥,  486,  17  Am.  St  Rep.  662, 
24  N.  E.  99S. 

It  ia  the  general  Ameriran  mle,  at  lpi"<t 
so  far  as  American  domicile  are  concerned, 
that  there  can  be  no  loss  of  domicil  until 
the  acquirement  of  a  new  one.  The  cases 
in  general  dq  not  explain  whether  the  re- 
linquished domicil  was  one  of  origin  or  of 
choice.  Barhidt  v.  Cbosb;  Lamar  v.  Ma- 
honT,  Dudley  (Ga.)  02;  Cooper  v.  Beers, 
143'm.  2e,  33  N.  E.  SI;  State  ex.  rel.  White 
v.  Bcott,  171  Ind.  349,  86  N.  E.  40!l;  Otis. 
V.  Boston,  12  Cusfa.  44;  Cobb  v.  Rice,  130 
Mass.  231 ;  Borland  t.  Boston,  132  Mass.  89, 
42  Am.  Rep.  424;  Ayer  v.  Weeks,  66  N.  H. 
248,  S  L.R.A.  716,  23  Am.  St.  Rep.  37,  18 
Atl.  1108;  Kellogg  v.  Winnebago  County, 
42  Wis.  97. 

See  aJso,  as  stating  the  rule,  Abinffton 
V.  North  Bridgewater,  23  Pick.  170;  Thorn- 
dike  V.  Boston,  1  Met.  242;  Opinion  of  Jus- 
tices, G  Met.  S8T;  Cobb  v.  Rice,  130  Mass. 
231;  Hairstou  v.  Hairston,  27  Miss.  704, 
ei  Am.  Dec.  430;  Crawford  v.  Wilsoni  4 
Barb.  604;  Hegeman  v.  Fox,  31  Barb.  475. 

In  Re  High,  2  Dougl.  (Mich.)  616,  the 
court,  in  holding  that  a  new  domicil  had 
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world,  the^  were  accnatomed  to  spend  moat 
of  their  wintera  in  Burlington,  tmking  occa- 
aional  tripi,  but  never  going  away  before 
February  or  March, 

At  the  time  of  taking  Mr.  Barhydt'a  dep- 
oaition  (January  3D,  1911),  be  waa  living 
at  No.  B69  San  Pasqual  street,  Pasadena, 
Califomis,  having  occupied  that  house  since 
December  23,  1910,  the  house  having  been 
purchftsed  in  March,  1910;  and  Mr.  Barhydt 
took  possession  of  the  same  by  placing  a 
caretaker  in  charge  «f  it  on  April  22,  1910. 
Mr.  Barhjdt  tutified  that  be  left  Iowa 
with  the  purpose  and  intention  of  ceasing 
to  have  a  residence  and  domicil  there,  on 
October  8,  1009.  Previous  to  leaving  Bur- 
lington, he  said  he  looked  up  several  placet 

been  acquired  in  Michigan  by  a  man  former- 
)y  domiciled  in  Cuba,  said  that  the  domicil 
in  Cuba  had  undoubtedly  been  abandoned, 
and,  "aa  we  have  seen,  he  must  at  the  same 
time  have  acquired  a. new  one  somewhere 

In  Lamar  v.  Mahony,  Dudley  (Gn.)  92. 
where  a  man  gave  up  hia  residence  and 
set  out  with  the  intent  of  removing  to  one 
of  the  western  counties  of  the  state,  but 
hia  journey  was  interrupted  at  an  inter- 
vening county,  where  he  was  served  with  a 
writ,  it  was  held  that  at  the  time  of  serv- 
ice he  atill  retained  bis  old  domicil. 

In  Cooper  v.  Beera,  143  HI.  25,  33  N.  E. 
63,  where  a  womsn  resident  of  Blooming- 
ton,  Ulinois,  married  a  resident  of  Ohio 
and  afterwards  they  acquired  and  retained 
for  aeverat  years  a  residence  in  8t.  Louis, 
which  they  afterwards  abandoned,  intend- 
ing ultimately  to  become  residents  of  either 
Bloomingtoa  or  Salem,  in  niinoia,  but  be- 
fore they  had  determined  which  place,  or 
had  adopted  any  home  in  either,  she  died 
intestate,  it  was  held  that  she  was  a  resi- 
dent of  Missouri. 

In  Otis  T.  Boston,  12  Cush.  44,  where  no 
stress  is  laid  upon  the  fact  that  the  old 
domicil  was  that  of  origin,  Shaw,  Cb.  J., 
aaid:  "In  general,  it  is  laid  down  as  a 
fixed  rule  on  this  subject,  that  every  man 
must  have  a  domicil;  that  he  can  have  but 
one;  and  that,  of  course,  a  prior  one  will 
not  cease  until  a  new  one  is  acquired.  It 
is  then  asked.  What  is  the  condition  of  one 
who  hae  purchased  or  hired  a  house,  or 
otherwise  fixed  his  place  of  abode  in  anoth- 
er place,  left  the  town  of  his  last  abode, 
with  all  bia  property  and  furniture,  and  is 
on  his  way  to  his  new  abode;  is  he  an 
inhabitant  of  the  plsce  from  which  he  bnB 
departed.  If  his  removal  were  towards 
another  town  in  this  state,  we  think  his 
place  of  being  an  inhabitant  would  not  be 
changed.  He  would  certainly  continue  to 
be  an  inhabitant  of  the  state,  and  tax- 
able in  some  town;  and  the  only  question 
would  be,  in  which  he  was  an  inhabitant 
on  the  lat  of  May.  Three  might  claim 
him:  The  one  he  has  left,  the  one  he  is  in, 
and  the  one  to  which  he  is  proceeding.  In 
40  L.R.A.(N.S.) 


An  assessment  was  made  against  Bar- 
hydt  by  the  assessor  for  the  year  IBIO  of 
two  dogs,  one  hors^  three  vebicles,  and 
household  furniture  amounting  to  $1,000. 
and  on  this  assessment  roll  was  a  statement 
that  Barhydt  lived  at  Pasadena,  California. 
And  alao  the  following  statement:  "I  own 
twenty  shares  of  Mereh.  Nat.  Bank  stnck, 
and  demand  that  my  indebtedness  be  deduct- 
ed from  value  of  personal  property."  On  this 
roll  Barhydt  also  listed  bis  debts,  which 
he  claimed  amounted  to  |4T,741.  This  roll 
was  made  out  for  Mr.  Barhydt  by  his  at- 
torney, and  was  returned  by  the  asaeasor 
to  the  board  of  nview. 

When   the  matter  reached  the   board  of 

such  ease  we  think  the  rule  would  applj, 
and  hia  home  would  not  be  changed,  either 
to  the  place  of  his  actually  bi^iiy  pres- 
ence or  of  his  destination,  because  in  nei- 
ther would  the  fact  of  actual  presence  and 
the  intent  to  reside  concur.  Not  the  place 
where  he  was  *n  ttinsre,  for  want  of  the 
intent;  nor  of  his  destination,  for  want 
of  bis  actual  residence.  If  he  had  left 
the  state  and  actually  passed  its  limits  m 
his  wav  to  a  distant  state,  it  would  cer- 
tainty be  a  question  of  more  dilficulty  in 
its  various  aspects  as  fixing  his  citiiea- 
ship  with  a  view  to  succession  and  the  like.* 

In  Ayer  t.  Weeks,  66  N.  H.  248,  S  L.R.A. 
716,  23  Am.  St.  Rep.  37,  18  Atl.  IIOS,  where 
it  appears  that  the  person  in  question  had 
stated  before  the  trial  of  the  action  that 
his  absence  was  temporary,  the  court,  how- 
ever, seems  to  have  considered  the  case  ss 
if  he  had  left  his  home  with  the  intention 
of  abandoning  it,  and  said:  "The  case 
•howa  that  Weeks's  domicil  waa  in  Somers- 
worth,  and  the  fact  is  found  that  he  had 
not  acquired  a  dotnieil  or  reaidenee  else- 
where. The  fact  that  he  left  Somersworth 
with  the  intention  never  to  return  did  not 
destroy  his  domicil  there.  Until  he  hsd 
gained  a  domicil  elsewhere,  he  remained 
a  resident  within  the  jurisdiction  of  the 
insolvency  court,  and  liable  to  be  proceed- 
ed against  in  insolvency." 

In  Borland  v.  Boston,  132  Mass.  89,  4! 
Am.  Rep.  424,  the  coort  opposed  the  the- 
ory of  Briggs  T.  Rochester,  16  Gray,  337, 
that  an  "inhabitant"  means  something  dif- 
ferent than  a  "person  domiciled  In,  for 
the  purposes  of  taxation,  and  held  that 
they  meant  the  same  thing  under  tha 
Massachusetts  Constitution  and  the  stat- 
utes, and  in  sending  the  case  back  for  s 
new  trial,  stated  that  -the  plaintiff  bad  not 
shown  that  he  bad  clianged  his  residence 
or  lost  his  residence  in  the  commonwealth 
before  tax  day,  and  said;  "Although  he 
might  have  left  the  commonwealth  with 
the  fixed  purpose  to  abandon  it  as  a  resi- 
dence, he  did  not  leave  it  on  his  way  to  a 
place  certain,  which  he  had  determined  upon 
as  his  future  residence,  and  waa  proceed- 
ing  to   with   due  despatch;   and,  up«i  the 
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review,  it  changed  the  Msefsment,  at  fol- 
lowa:  "(11)  Moneys  and  credits  raised 
from  nothing  to  $250,000.  Household  fur- 
niture HJsed  from  nothing  to  J2,000."  The 
$2,000  is  scratched  out,  and  written  belo 
aaid  $2,000  are  the  flgures  "$1,000;"  such 
change  being  made  in  red  ink. 

Against  this  change  the  p'aintiff  filed 
the  following  proteat  with  the  board: 

To  the  Board  of  Review  of  the  City  of  Bur- 
lington, Iowa:— 
Gentlemen ; — 

I,  T.  W.  Barhydt,  proteat  againat  the  as- 
■essment  made  by  this  board  of  review  re- 
ported as  follows:  "Moneys  and  credits 
raiaed  from  nothing  to  $250,000.  Household 
furniture   raised   from  nothing   to  $2,000." 

general  rule  that,  having  had  a  domicil 
in  this  commonwealth,  he  remains  an  in- 
habitant, for  the  purpose  of  taxation,  un- 
til he  has  acquired  a  new  domicil,  the  in- 
tention and  fact  had  not  concurred  at  the 
time  when  this  tax  was  assessed." 

In  Barktm*  t.  Cbosb,  the  court  says, 
'The  only  discordant  note  is  found  in  T.ud- 
low  V.  Szold,  90  Iowa,  17G,  67  N.  W.  878." 
In  that  case  a  person  whose  business  was 
broken  up,  his  home  vacated,  and  his  fam- 
ily '"gone,"  appeared  for  a  few  davs,  until 
the  morning  of  the  16th  of  the  month,  with- 
out his  family  in  another  county,  with 
some  apparent  intention  of  entering  busi- 
ness there,  and  then  disappeared.  It  was 
held  that  such  latter  county  was  the  place 
of  his  residence  on  the  ISth  of  the  month. 
The  court  said:  "To  hold  that  abandon- 
ment can  be  eatahlished  only  by  evidence 
that  a  new  residence  has  been  acquired 
would  render  it  impoasible  to  Hhow  aban- 
donment in  the  cases  of  those  whose  where- 
abouts are  unknown.  While  the  fact  that 
a  new  residence  has  been  acquired  is  con- 
vincing evidence  that  the  old  has  been  aban- 
doned, it  is  not  the  only  evidence  by  which 
a  lis  n  don  men  t  may  be  proven.  The  pre- 
Biimption  of  continued  residence  may  be 
rebutted  by  any  competent  facts  that  show 
abandonment;  that  show  'an  actual  change 
of  habitation,  with  an  intention  to  make 
a  new  residence.' " 

The  same  American  rule  applies  where 
a  person  is  in  itmere  frtan  the  old  domicil 
to  a  new  one,  as  has  been  held, 

— when  the  person  in  question  is  in  an- 
other subdivision  of  the  same  state  on  the 
way  to  another  state.  Church  v.  Croat - 
man,  49  Iowa,  444;  Bulkley  v.  Williams- 
town,  3  Gray,  493;  Gorman  v.  B.  &  O.  &  C. 
R.  Co.  11  Ohio  Dec.  Reprint,  649; 

— when  in  an  intervening  town,  Little- 
fteld  V.  Brocks,  60  Me.  476; 

— when  in  one  of  tlia  intervening  states. 
Boyd  V.  Com.  149  Ky,  784,  —  Ui,A.{N.8.) 
— ,  149  S.  W.  1022. 

Id  Shaw  v.  Shaw,  OS  Mass.  163,  a  mar- 
ried pair  domiciled  in  Massachusetts  left 
that  state  for  Colorado,  and  while  on  the 
way,  in  Penneylvania,  the  husband  treated 
40  L.R.A.(N.8.) 


(1)  Tliis  Iward  Is  without  legal  jurUdietion' 
or  authority  to  make  said  assessment.  (2) 
T.  W.  Barhydt  is  not  a  reaident  of  the  state 
of  Iowa,  and  was  not  on  the  Ist  day  of 
January,  1910,  nor  at  any  time  since  Oc- 
tober 8.  1908.  (3)  T.  W.  Barhydt,  on  Jan- 
uary 1,  IDIO,  had  no  moneys  and  credits 
taiablo  in  this  jurisdiction  under  the  law* 
of  the  state  of  lows.  (See  affidavit  at- 
tached.) Ah  to  household  furniture:  {1) 
The  return  of  Mr,  Barhydt  of  household 
furniture  at  $1,000  is  fair  and  equitable, 
and  is  the  full  value  of  his  household  furni- 
ture subject  to  ta]cation.  (See  affidavit  at- 
tached.) Wherefore  you  are  respectfully 
asked  to  cancel  aaid  proposed  change. 

Thii    was   supported   by   an   affidavit   of 

the  wife  so  cruelly  that  she  returned  to 
Mascachuaetta  and  applied  for  a  divorc* 
there  on  account  of  the  acts  eommitled 
in  Pennsylvania,  and  it  was  held  that  the 
legal  domicil  of  the  pair  remained  in  Massa- 
chusetts. The  court  said:  "There  is  no 
authority  for  saying  that  a  former  domicil 
can  be  lost  while  one  is  in  transitu  end 
before  he  has  arrived  at  another  place  in 
which  he  intends  to  establish  himself." 

In  Briggs  v.  Rochester,  18  Gray,  337,  and 
in  Cotton  V.  Longmeadow,  12  Allen,  598, 
it  was  held  that  a  person  in  itinera  to  an- 
other state  on  tax  day  was  not  t&iable  in 
Massachusetts  as  an  "inhabitant,"  as  that 
word  did  not  have  the  same  meaning  as 
"domiciled  in;"  but  this  theory  was  disap- 
proved in  Borland  v.  Boston,  132  Mass.  69, 
42  Am.  Rep.  424,  supra. 

In  Cross  v.  Black,  9  Qill  &  J.  lOS.  the 
court  said  that  the  true  question  involved 
in  the  case  was  "whether  a  citizen  of 
Maryland  intending  to  break  up  his  estab- 
lishment, and  leaving  this  state  with  the 
avowed  design  of  becoming  a  resident  of 
another  state,  and  actually  going  out  of 
this  state  in  pursuance  of  such  design, 
may,  before  he  reaches  the  point  of  his  in- 
tended destination,  change  his  purpose  and 
return  into  Maryland,  with  his  slaves,  who 
had  accompanied  him,  without  violating 
the"  statute  prohibiting  the  bringing  of 
slaves  into  the  state.  The  conrt  said:  "The 
numerous  mischiefs  suggested  in  argument 
would  inevitably  result,  if  the  master 
could  bo  considered  as  having  lost  his  claim 
to  be  conaidered  a  citizen  of  Maryland  be- 
fore be  had  become  a  resident  of  another 
place,  placing  him  at  the  mercy  of  all  who 
might  officiously  or  malevolently  oppose  his 
just  claims  to  the  quiet  enjoyment  of  his 
property,  and  denying  him  the  character  of 
a  citizen  of  anj  one  of  the  states,  in  which 
character  alone,  he  could  invoke  the  aid  of 
the  laws  and  legal  tribunals  of  that  govern- 
ment which  is  common  to  all  the  statea." 

Of  course,  the  same  rule  would  apply  if 
the  old  domicil  was  that  of  origin.  -  See 
Graham  t.  Public  Administrator,  4  Bradf. 
127,  where  a  person  in  transit  from  Scot* 
land  to  CanadA  died  in  the  city  of  New 

ilc 


in 


IOWA  SUPBEME  COURT. 


Jvttw, 


B&Hiydt  made  on  th«  22d  da;  of  April, 
1910,  in  witicli  he  said:  "I  am  not  now, 
■nd  I  waa  not  on  the  let  day  of  January, 
1910,  nor  at  any  time  aiuM  said  date,  a 
resident  ol  the  atate  of  Iowa;  tliat  I 
moved  from  the  state  of  Iowa  to  the  itate 
of  California,  leaving  Iowa  for  aaid  itata 
on  the  Bth  day  of  October,  190B,  and  at  no 
time  since  aaid  date  have  I  been,  nor  am 
I  now,  a  resident  of  the  atate  of  Iowa,  but 
am   a  resident  of  the   state   of   California. 

York,  and  it  was  held  that  the  law  of 
Scotland  must  determine  the  diatribution  of 
her  personal  property. 

Where  the  journey  la  taken  to  resume 
the  domicil  of  origin,  there  ia  little  in  the 
modem  American  author  it  lea  directly  de- 
elaive  of  the  question  which  of  the  two 
domicila  attaches  in  ititere.  As  ha*  been 
seen  In  Allen  t.  Thomason,  11  Humph.  B36, 
04  Am.  Dee.  66,  the  court's  opinion  fa*ored 
the  domicil  of  origin  even  between  Ameri- 
can states,  though  the  decision  was  in  the 
main  on  another  ground;  and  in  Sheldon 
V.  Foreman,  17  I^ane.  L.  Bev.  %S,  a  similar 
view  seems  to  ba  auggeated.  The  obiter 
remarks  of  the  courts  in  Re  Wrigley,  8 
Wend.  134,  and  in  The  Venua,  8  Cranch. 
263,  3  L.  ed.  S63,  favoring  the  domiail  of 
origin,  relate  to  cases  where  the  ttro  domi- 
cile were  In  different  oountriea,  but  do  not 
in  terras  exclude  a  similar  view  between 
two  domestic  domicila. 

Mi  spelT*  neons. 

In  HicVa  r.  Sitinner,  72  N.  a  1,  the 
court  said  as  to  Skinner,  whose  domicil 
was  determined  to  be  at  the  place  where 
he  resided:  "His  domicil  of  origin  was 
Perquimnns  county.  North  Carolina,  and 
thence  it  is  inferred  that  his  domicil  con- 
tinued until  he  acquired  a  new  domicil. 
And  doubtleaa  that  ia  the  rule;  but  it  is 
•ubject  to  exceptions,  else  one  would  not 
Abandon  one  domicil  until  he  had  acquired 
smother.  Wliereas  it  is  well  settled  that 
one  may  abandon  his  domicil  of  origin, 
cither  with  the  design  of  acquiring  no  oth- 
•r;  and  then  until  he  acquires  another,  he 
b  without  domicil,  except  the  domicil  of 
actual  residence.  Wharton  on  the  Condiet 
«f  Laws,  %  7B,  has  this  head:  'When  a 
person  may  be  without  a  domicil.'  'This, 
according  to  Savigny,  may  occur  in  the 
following  instances:  When  a  prior  domicil 
has  been  abandoned,  and  a  new  one  is 
•ought,  but  not  yet  determined  on.  When 
the  busineea  of  life  is  traveling,  e.  g., 
a^ncies,  etc.,  there  being  no  home  aa  a 
central  point  of  interest.  Then  the  only 
course  is  to  asHume  residence  to  be  domicil. 
And  this,  as  it  seems  to  me,  is  the  case  of 
Thomas  Skinner."  It  will  be  seen  that 
the  court  is  merely  enforcing  the  modem 
doctrine,  that  no  one  can  t>e  without  a 
domicil. 

In  State  v.  Poydras,  9  La.  Ann.  16S, 
where  the  statute  provided:  "Kesidence 
once  acquired  shall  not  be  forfeited  by  ab- 
sence on  the  business  of  the  atate  or  of  the 
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My  removal  from  the  state  of  Iowa  was 
in  good  faith;  and  I  have  no  purpose  of 
again  becoming  a  citizen  or  resident  of 
Iowa.  I  further  state  that  on  the  1st 
day  of  January,  1910,  I  was  not  the  owner 
of  moneya  and  credits  subject  to  taxation 
in  Iowa,  aside  from  national  bank  stocks 
and  savings  bank  stocks,  aaid  bank  atoeka 
all  being  taxable  only  at  tlie  place  of  the 
location  of  the  bank  and  all  being  paid  1^ 
aaid  banJu;  nor  did  I  have  in  my  possea- 

United  States;  but  a  voluntary  absence 
from  this  state  for  two  years,  or  the  acquisi- 
tion of  residence  in  any  other  atato  of  thia 
Union  shall  forfeit  a  residence  within  this 
atate,"  and  it  appeared  that  the  renidence 
of  the  person  in  question  had  been  in 
France,  the  oourt  said:  "But  even  though 
he  had  acquired  no  domicil  in  Prance,  he 
had  forfeited  his  residence  in  Loniaiana  by 
a  voluntary  abaence  from  the  stata  of  two 
yeara.'  The  peraon  in  question  waa  a 
native  of  France,  who  had  lived  for  many 
year*  in  Louisiana  and  had  than  retnmed 
to  France,  and  the  question  waa  one  aa  to 
the  amount  of.  inheritance  tax. 

In  Re  Dumas,  32  la.  Ann.  079,  the  Foy- 
draa  Caae  waa  followed,  where  the  qoeation 
was  as  to  jurisdiction  of  the  Louisiana 
court.  Dumas  was  a  native  of  Louisiana, 
but  had  lived  for  a  good  many  years  in 
Paris,  and  it  was  held  that  the  court  had 
no  jurisdiction;  that  he  had  given  up  hia 
domicil  in  New  Orleans.  The  court  said: 
"The  conclusion  Is  irreaiatible  that  be  for- 
feited hia  domicil  here,  even  it  be  acquired 
none  In  France;  and  that  the  lower  court 
had  no  jurisdiction  over  him,  and  there- 
fore over  the  suit  brought  to  interdict  him." 

In  State  ex  rwL  White  v.  Scott,  171  Ind. 
346,  88  N.  B.  409,  where  the  relator  left 
his  home  in  Indiana,  stating  that  he  waa 

King  to  the  Bouthweat  to  make  it  his 
me,  or  that  be  waa  going  to  locate  in 
the  Southwest,  and  about  a  month  after- 
wards he  returned  to  hia  old  home,  the 
court  said,  in  holding  that  there  was  noth- 
ing to  show  that  he  had  aeleeted  any  place 
as  a  new  home,  and  that  the  preaumptioa 
of  his  continued  residence  in  Indiana  had 
not  been  overcome:  "A  journey  into  an- 
other atate  or  territory  for  inspection,  ac- 
companied with  an  intent  permanently  to 
remove  to  such  other  state  if  a  satlsfactoiy 
place  is  found,  does  not  amount  to  a  change 
of  reeidence  until  an  approved  location  has 
been  not  tmly  diacovered  and  chosen,  but 
some  affirmative  step  taken  in  the  transfer 
of  personal  effects  from  the  former  to  the 
tatter    place,    as    the   only    and    bona   fide 

It  may  be  noted  that  in  Olson's  Will 
63  Iowa,  14S,  18  N.  W.  SS4,  where  a  maa 
left  his  domicil  in  Illinois  with  the  inten- 
tion not  to  return,  and  before  locating  per- 
manently he  was  taken  sink  and  went  to 
the  home  of  his  mother  in  Iowa,  where  he 
died,  it  was  held  that  his  domicil  was  at 
the  home  of  hia  mother,  whero  he  died. 
B.B.  K 
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Blon,  nor  did  I  ova,  any  moneys  and  cred- 
its in  any  sum  issued  by  any  Iowa  corpo- 
ration or  other  Iowa  resident,  or  in  any 
manner  secured  by  lona  property,  save 
and  except  two  mortgages,  one  for  t3,000 
and  one  for  {1,000;  and  on  said  Januar? 
I,  1910,  I  was  indebted  s«  atatcd  in  my  orig- 
inal return  in  excess  of  the  sum  of  $47,000, 
more  than  one  half  of  which  indebtedness 
was  due  and  owing  to  Iowa  creditors.  As 
to  household  furniture,  1  have  paid  taxca 
on  household  furniture  at  a  valuation  of 
something  like  31,000  for  very  many  years. 
My  taxable  household  furniture  is  very  old 
and  worn,  and  its  taxable  value  does  not 
exceed  the  sum  which  I  returned,  to  wit, 
$1,000.     And  further  deponent  sayeth  not." 

This  protest  was  unavailing,  and  plaintiff 
appealed  to  the  district  court,  and  upon 
trial  there  the  assessment  on  moneys  and 
credits  in  the  sum  ot  $250,000  was  canceled. 
Plaintiff  at  that  trial  introduced  no  testi- 
mony showing,  or  tending  to  show,  that  he 
did  not  have  the  amount  of  moneys  and 
credits  with  which  he  was  assessed.  On 
the  contrary,  his  testimony  was  directed 
wholly  to  the  issue  as  to  bis  residence  on 
January  1,  ISIO. 

The  appeal  for  and  on  behalf  of  the  de- 
fendants challenges  the  ruling  of  the  trial 
court  in  canceling  the  assessment  on  moneys 
and  credits.  As  no  testimony  was  adduced 
by  plaintiff  showing  that  he  was  not  pos- 
B^saed  of  the  amount  of  moneys  and  cred- 
its wttb  which  he  was  assessed,  the  Snding 
ot  the  trial  court  cannot  he  sustained  on 
the  theory  that  defendants  offered  no  evi- 
dence that  he  had  such  property  subject  to 
tasation.  King  v.  Parker,  73  Iowa,  757, 
S'l  N.  W.  «1. 

2.  In  support  of  the  court's  ruling,  it 
is  contended  that  the  assessment  made  by 
the  board  of  review  cannot  be  sustained,  be- 
cause it  was  upon  moneys  and  credits  with- 
out Bpecidcation  as  to  items.  The  exact 
point  here  is  that  the  board  acts  simply  as 
and  for  the  assessor;  and  that,  as  it  was 
the  duty  of  the  assessor  to  list  the  kind 
and  character  of  items  under  the  head  of 
moneys  and  credits,  as,  notes,  bonds,  money 
in  bank,  book  accounts,  etc.,  so  it  was  the 
duty  of  the  board  to  do  likewise;  and  that 
its  assessment  of  "moneys  and  credits 
raised  from  nothing  to  $260,000"  is  irregu- 
lar and  illegal,  and  should  be  set  aside. 
The  statute  provides  for  such  a  listing  bv 
the  assessor  (eee  Code  Supp.  g  1380),  witii 
forms  there  given.  But  this  seems  to  he 
laigely  for  convenience,  in  order  that  it 
might  be  deducted  from  the  net  amount  as 
brought  forward  onto  the  roll  in  another 
place.  There  is  no  provision  of  this  kind 
with  reference  to  the  action  of  the  board 
of  review.  Without  passing  upon  the  ne- 
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ceesity  of  such  a  course,  it  is  enough  for  the 
present  to  say  that,  in  making  his  protest 
before  the  board  of  review,  planitiff  made 
no  such  claim  as  is  now  insisted  upon. 
Wo  have  fully  set  forth  all  the  specifica- 
tions contained  in  that  protest;  and  none 
of  them,  as  it  seems  to  us,  covers  the  mat- 
ters now  under  consideration.  That  plain- 
tiff is  confined  to  the  objections  there  made 
is  elementary.  Brown  v.  Grand  Junction, 
7E  Iowa,  480,  30  N.  W.  718;  Cedar  Kapids 
i  M.  C.  R.  Co.  v.  Cedar  Rapids,  108  Iowa, 
477,  76  N.  W.  728;  Gibson  v.  Cooley,  128 
Iowa,  S29,  105  N.  W.  1011 ;  Farmers'  Loan 
k  T.  Co.  V.  Fonda,  114  Iowa,  728,  87  N. 
W.  724. 

By  no  stretch  of  the  imagination  can  it 
he  said  that  the  question  as  to  the  validity 
of  the  schedule  was  made  before  the  board- 
It  is  quite  important  that  such  objection  be 
made  before  the  board,  in  order  that  it  may 
make  a  correction  at  the  time,  and  thus  re- 
quire of  the  taxpayer  that  he  bear  his  just 
proportion  of  the  burdens.  Unless  so  made, 
he  should  ever  after  hold  his  peace,  and 
Dot  be  allowed  to  question  the  form  of  the 
assessment. 

3.  But  a  single  question  fs  left,  and  that 
the  primary  one:  Was  Barhydt  domiciled 
at  Burlington  on  January  1,  1910,  or  had 
he  such  a  residence  there  as  subjected  his 
property  to  taxation  in  that  district!  It 
is  perfectly  manifest  that  that  was  his 
home  until  he  started  on  his  trip  around 
the  world,  and  that  he  did  not  gain  a 
residence  or  domicil  at  any  other  place 
until  after  the  1st  of  January,  1910.  Al- 
though on  the  ocean  on  January  1st,  he 
had  a  residence  or  domicil  somewhere;  tor 
he  could  not  fully  expatriate  himself.  Had 
he  died  on  his  journey,  or  gone  down  with 
his  ship,  aa  so  many  brave  men  have  recent- 
ly done,  there  could  be  no  question  as  to 
his  domicil.  His  will,  if  he  had  made  one, 
would  undoubtedly  have  been  probated  at 
Burlington;  and  his  estate,  it  he  left  no 
will,  would  have  been  administered  by  the 
courts  of  this  state,  and  in  Des  Motnes 
county.  As  Barhydt  must  have  had  a 
residence  and  domicil  somewhera,  it  is  for 
the  courts  to  decide  where  that  was,  under 
the  record  now  presented.  Residence  and 
domicil  have  no  uniform  meaning  in  law; 
and  when  it  becomes  necessary  to  interpret 
them,  much  depends  upon  the  nature  of  the 

Cases  of  abandonment  of  residence,  as 
applied  to  homesteads,  or  aa  to  residence 
where  it  is  not  essential  that  one  have  a 
homestead  at  all,  or  a  definite  residence, 
for  the  purposes  of  the  case,  are  not  ap- 
plicable to  such  controversies  as  this,  where 
a  man  must  have  a  residence  or  domicil 
somewhere.      Courts   endeavor   to   constru 
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revenue  laws  bo  that  each  one  vill  ahare 
hii  ju>t  burden  of  taxation;  and  he  should 
phj  his  taxes  Bomewhere.  Hence  it  is  the 
uniTersal  rule,  in  construing  revenue  stat- 
utea,  that,  aa  a  man  must  have  a  domicil 
or  taxing  residence  aome where,  his  old 
residence  will  he  deemed  his  present  one 
until  a  new  one  ia  acquired.  It  thii  were 
not  the  rule,  a  nan  might  escape  taxation 
altogether.  Assuming,  for  the  purposes 
of  argument,  as  we  must,  that  the  laws  of 
California  are  the  same  as  our  own,  Bar- 
hydt  would  escape  all  taxation  for  the  year 
1B10,  were  be  successful  on  this  appeal; 
for  he  could  not,  under  the  record,  be 
taxed  in  California.  Our  own  cases,  witli 
possibly  one  exception,  sustain  this  view, 
and,  as  we  shall  see,  this  is  the  holding;  elne- 
where.  Of  our  own  cases  supporting  the 
conclusion  here  reached,  see  Tuttle  v.  Wood, 
llfi  Iowa,  509,  S8  N.  W.  1058;  Glotfelty 
T.  Brown,  148  Iowa,  12*,  128  N.  W,  7»7; 
Re  Titterington,  130  Iowa,  SSB,  106  N.  W. 
7S1 ;  Nugent  v.  Bates,  61  Iowa,  TO,  33  Am. 
Rep.  117,  60  N.  W.  76;  Cover  v,  Hatten, 
136  Iowa,  66,  113  N.  W.  470, 

In  Cover's  Case,  it  is  said:  "Where  one 
acquires  a  residence,  that  residence  is  pre- 
sumed to  continue  until  he  acquires  anotli- 
er;  and  the  burden  is  upon  him  to  show  a 
change,  and  the  acquisition  of  a  new  resi- 
dence. .  .  ,  This  change,  for  purposes 
of  taxation,  must  ha  something  more  than 
a  mere  intent.  It  involves  a  change  in 
place  Sfl  well.  ...  In  other  words,  the 
mere  intent  of  the  plaintiff  to  change  his 
residence,  no  matter  how  expressed,  will 
not  constitute  a  change,  unless  there  be  a 
change  in  abode  as  well." 

In  Tittcrini^n's  Case,  we  said:  "A  man 
must  have  a  domicil  somewhere.  He  cannot 
bave  two  at  the  same  time;  and  a  domicil 
once  gained  rcmainB  until  a  new  one  is  ac- 
quired. Two  things  must  coneur  to  effect 
a  change  of  domicil.  There  must  be  actual 
residence  and  the  intent."  In  Tuttle's  Cane, 
this  was  said:  "The  change  [of  domicil] 
cannot  be  made  except  fai-to  et  nnimo.  Both 
are  alike  necessary.  Either,  without  the 
other,  is  insufficient.  Mere  absence  from 
a  fixed  home,  however  long  continued, 
cannot  work  the  change.  There  must  be 
animus  to  change  the  prior  domicil  for 
another.  Until  the  new  one  is  acquired. 
the  old  one  remains." 

The  other  cases  use  like  expressihnB;  and 
the  onlv  discordant  note  is  found  in  Lud- 
low T.  Szold,  00  Iowa,  175,  67  N.  W,  678, 
relied  upon  by  appellee.  That  decision  was 
by  a  divided  court,  however,  and  the  ques- 
tion involved  was  not  one  of  taxation.  In 
so  far  as  any  of  the  language  used  is  at 
variance  with  that  uned  in  the  taxation 
cases  since  deeided,  and  to  which  we  have 
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made  reference,  it  must  be  regarded  disap- 
proved. For  purposes  of  taxation,  the  word 
"residence,"  as  used  in  our  statutes,  means 
"domicil."  Barber  v.  Farr,  54  Iowa.  57, 
fl  N.  W.  134;  Gilliertson  v. Oliver,  129  Iowa, 
668,  4  L.R,A,(N,S.)  953,  105  N.  W.  1002; 
Glotfelty  V.  Brown,  148  Iowa,  124,  186  N. 
W.  797. 

We  make  this  reference  for  the  pnrpose 
of  showing  the  applicability  of  eases  frtMU 
other  jurisdictions  which  support  the  rale 
we  have  adopted.  Thus,  in  Borland  t. 
Boston,  132  Mass.  89,  42  Am.  Rep.  424: 
"One  domiciled  in  Boston,  MaasacbusettB, 
went  to  Europe  in  1S7B  with  his  family,  ioT 
an  indefinite  term  of  absence,  and  remained 
abroad  until  1879.  On  leaving,  he  had  de- 
termined never  to  return  to  reside  in  Bos- 
ton, and  before  May  1,  1877,  he  had  decided 
to  take  up  his  residence,  on  his  return, 
in  Waterford,  Connecticut;  and  on  his  re- 
turn he  went  there  to  reside.  Held,  that 
his  'domicil,'  for  the  purposes  of  taxation, 
was  in  Boston  on  the   1st  of  May,   1877." 

In  the  opinion,  it  is  said:  "Upon  the 
whole,  therefore,  we  can  have  no  doubt 
that  the  word  'inhabitant,'  as  used  in  ovr 
statutes  when  referring  to  liability  to  taxa- 
tion, by  an  overwhelming  preponderance  of, 
authority,  means  'one  domiciled.'  While 
there  must  bs  inherent  diificultiei  in  the 
decisiveness  of  proofs  of  domicil,  the  t«et 
itself  ia  a  certain  one;  and,  inasmuch  as 
e\'ery  person,  by  universal  accord,  must 
have  a  domicil,  either  of  birth  or  acquired, 
and  can  have  but  one,  in  the  present  state 
of  society,  it  would  seem  that  not  only 
would  less  wrong  be  done,  but  less  incon- 
venience would  be  experienced,  by  making 
domicil  the  test  of  liability  to  taxation, 
than  by  the  attempt  to  fix  some  other  nec- 
essarily more  doubtful  criterion,  ,  .  . 
The  plaintiff  does  not  bring  himself  within 
this  rule;  for,  although  he  might  have  left 
the  cominonwealth  with  the  fixed  purpose  to 
abandon  it  as  a  residence,  he  did  not  leave 
it  on  his  way  to  a  place  certain,  which  he 
had  determined  upon  as  his  future  resi- 
dence, and  was  proceeding  to  with  due  de- 
spatch; and  upon  the  general  rule  that, 
having  had  a  domicil  in  this  commonwealth, 
lie  remains  an  inhabitant,  for  the  purpose 
of  taxation,  until  he  has  acquired  a  new 
domicil.  the  intention  and  fact  had  not 
concurred  at  the  time  when  this  tax  was 
assessed,"  Sec  also  Bulkley  v.  Williams- 
town,  3  Gray,  403, 

The  court  there  said:  "The  general  mlt, 
and,  for  practical  purposes,  a  fixed  rule,  ia 
that  a  man  must  have  a  habitation  some- 
where; he  can  have  but  one;  and  therefore 
in  order  to  lose  one,  he  must  acquire  an- 
other. This  is  the  test,  the  practical  fest ; 
and  it  ia  hardly  necessary  to  say  how  im- 
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portant  it  ia  to  b*,ve  k  practical  rule,  and 
a  geoera]  rule.  One  of  the  fixed  rules 
the  subject  is  tbis:  That  a  purpose 
change,  unaccompanied  bj  actual  removal 
or  change  of  residence,  does  not  constitute 
a  change  of  domicil.  The  fact  and  the  in- 
tent must  concur.  He  must  remove,  with- 
out the  intention  of  going  back.  The  ques- 
tion here  is  whether  he  can  abandon  one, 
without  acquiring  another;  and  we  tbink 
it  has  always  been  held  that  he  cannot.  If 
he  goes  into  another  state,  and  returns  for 
his  family,  his  personal  presence  there, 
concurring  with  the  intent,  may  fix  bis  dom- 
icil there.  But  it  he  has  not  previously  re- 
moved to  the  other  state,  he  has  not  ac- 
quired a  domicil   there,  or  lost  one  bere." 

This  case  followed  Kilbum  v.  Bennett,  3 
Sfet.  1B9,  to  which  reference  is  made. 
These  cases  are  closely  in  point,  and  seem 
to  rule  the  one  now  before  us.  In  addi- 
tion to  tliat,  they  support  all  our  later 
cases.  Bee  also  Kellogg  v,  Winnebago  coun- 
ty, 42  Wis.  97,  wherein  it  is  said:  "For 
tbe  purpose  of  taxation  and  the  discharge 
of  thoee  duties  which  every  person  owes 
to  society  and  the  government  that  pro- 
tects him,  a  person  cannot  be  without  a 
residence  or  domicil,  so  that,  if  he  quits  a 
place  with  intent  to  take  up  his  re::idence 
or  domicil  in  another,  he  may,  while  in 
transitu,  have  no  domicil.  'But  the  more 
correct  principle  i*ould  seem  to  be  that 
the  original  domicil  is  not  gone  until  a  new 
one  has  been  actually  acquired  facto  et 
animo.'  Story,  Confl.  L.  8  4T.  We  use  the 
words  'residence'  and  'domicil'  interchange- 
ably, as  synonvmous  terms  under  our  stat- 
ute. Hall  V.  Hall,  2G  Wis.  600.  And,  in 
the  languagaot  Sbaw,  Ch,  J.,  we  say:  'The 
general  rule,  and,  for  practical  purposes, 
a  fixed  rule,  ii  that  a  man  must  have  a 
habitation  somewhere;  he  can  have  but  one; 
and  therefore,  in  order  to  lose  one,  he  must 
acquire  another.  This  is  the  test,  the 
practical  test;  and  it  is  hardly  necessary  to 
say  how  important  it  is  to  have  a  practical 
rule,  and  a  genpral  rule.  One  of  the  fixed 
rules  on  the  subject  is  this:  That  a  pur- 
pose to  change,  unaccompanied  by  an  ac- 
tual removal  or  change  of  residence,  does 
not  con>ilitute  a  cliange  of  domicil.'" 

Tlie  following  also  support  the  rule  we 
have  adopted:  Littiefleld  v.  Brooks,  SO 
Me.  475;  Schmoll  v.  Schenck.  40  Ind.  App. 
Sfll,  82  N.  ¥..  803.  and  the  many  cases 
cited.  Indeed,  there  seems  to  be  no  discord- 
ant note  in  the  cases,  in  so  far  as  they  re- 
late to  the  subject  of  taxation. 

On  the  1st  day  of  January,  1910,  Bar- 
liydt  waa  domiciled  in  Burlintston,  Iowa; 
and  that  was  the  pincc  of  his  residence  for 
the  purposes  nf  tu\-Htii>ii.  He  had  not,  by 
the  widest  atretth  of  imagination,  becMue 
40  L.R.A.(N.&.} 


a  resident  of  California,  and  at  that  time 
had  not  determined  for  himself  where  hii, 
residence  would  be  in  that  state  after  his 
arrival  there. 

The  District  Court  was  in  error  in  can- 
celing the  assessment,  and  its  judgment 
must  be,  and  it  is,  reversed. 


TENITESSEB  SUFIfflHSl  OOUBX. 

E.  H.  NEVILLB         ||  Titi 
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Carrier  —  assanlt  o 
cess  of  agent's  Antliorlty. 

A  railroad  company  is  liable  for  an  as- 
sault by  its  station  agent  upon  a  passenger 
waiting  in  the  station  to  take  a  train,  al- 
though it  grew  out  of  a  discussion  concern- 
ing business  in  which  the  railroad  oompanj 
waa  in  no  way  interested. 

(April  13,  1912.):    ' 

CERTIOBAR]  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing  a 
judgment  of  the  Circuit  Court  for  Shelby 
County,  in  defendant's  favor,  in  an  actjon 
brought  to  recover  damages  for  an  alleged 
assault  upon  plaintiff  by  defendant's  serv- 
ant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bell.  Terry  &  Bisll  for  plaintiff. 

Messrs.  Carnthers  Swine  >nd  B.  E. 
Kin(  for  defendant. 

Bacbanan,  J.,  delivered  the  opinion  of 

the  court: 

This  case  Is  here  oa  petition  for  certiorari. 
From  an  adverse  verdict  and  judgment  in 
the  circuit  court,  rendered  by  direction  of 
the  trial  judge,  the  plaintiff  prosecuted  his 
appeal,  and  the  court  of  civil  appeals  re- 
versed and  remanded  the  cause  for  a  new 
trial. 

The  theory  of  platntilT,  apparent  in  his  . 
declaration  and  proof  (no  evidence  having 
been  offered  by  defendant),  was  that  at  the 
time  of  the  occurrence  of  the  matter  com- 
plained of  the  relation  of  passenger  and 
common  carrier  existed  between  him  and 
defendant.  It  was  averred  and  proven  that 
in  the  ticket  office  of  defendant,  located  in 
its  railway  station  at  Germantown,  Tennes- 

Xole.  —  See  note,  posl.  099. 

As  to  the  dcK^'ee  of  care  owing  to  a  pass- 
enger at  a  station,  fee  nnte  to  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Woods,  33  L.R.A.(N.S.) 


,  Goo'^lc 


ess 


TENKESSEE  SUPREME  COURT. 


AJ«, 


ue,  the  kgent  of  defenduit  in  charge  of  tbe 
ticket  office  ftnd  station  eonmiitted  upon 
the  body  of  plaintifT  »n  unwarranted,  un- 
provoked, brutal,  and  painful  aasault  and 
battery,  in  tbe  presence  of  other  persona  in 
the  station  assembled,  and  at  a  time  when 
plaintiff  was  waiting  for  the  Brrival  of  on< 
of  defendant's  trains,  bound  for  Mempliis 
on  whicli  he  intended  to  become  a  passenger 
for  wliich  passage  he  had  alread;  paid,  and 
was  tbe  bolder  of  a  ticket  issued  by  defend- 
ant, showing  his  right  to  such  passage. 

It  further  appear*  that  plaintiff  was  a 
colored  school- teacher  resident  in  German- 
town,  but  teaching  school  in  Memphis,  who 
daitf  traveled  to  and  from  his  work  bj* 
means  of  defendant's  train;  that  plaintiff 
wag  a  man  of  good  character,  and  that  aftei 
reaching  defendant's  station,  on  ttM  daj  in 
question,  he  was  properly  conducting  him- 
self in  tbe  station  when  the  agent  called 
him  into  the  ticket  office,  also  a  part  of 
tbe  station,  and  engaged  plaintiff  in  tbe  dis- 
cussion of  a  matter  of  businpss  which  the 
agent  had  undertaken  to  conduct  between 
plaintiff  and  another,  but  in  which  the  de- 
fendant had  no  interest  whatever,  and  dur- 
ing tbe  discussion  of  this  business  the  agent 
became,  without  Just  cause,  greatly  enraged, 
and-  committed  the  assault  and  battery 
about  Ave  minutes  before  tbe  schedule  time 
for  tbe  arrival  of  the  train  for  which  pis 
tiff  was  waiting. 

Defendant,  without  controverting  the 
facts  recited,  insists  that  from  them  its 
liability  appears;  that  tbe  rule  respondeat 
(Ulterior  is  controlling,  and  that  under  thi 
rule  the  moment  plaintiff  stepped  into  the 
ticket  office  at  tbe  iovitation  of  the  agent, 
intending  there  to  transact  other  business 
than  tbe  pursuit  of  his  journey  to  Uempbie, 
be  ceased  to  be  an  intending  passenger,  and 
was  no  longer  under  the  protection  of  the 
carrier  as  such,  and  that  the  origin  of  the 
assault  and  battery,  being  a  matter  wholly 
foreign  to  the  contract  of  carriage,  was 
wholly  personal  betw«:n  the  agent  as  an 
individual  and  plaintiff  as -such,  and  wholly 
without  the  scope  of  the  employment  of  the 
agent  as  such,  and  therefore  that  defendant 
is  not  in  law  liable  to  respond  for  tbe  un- 
lawful and  unauthorized  act. 

It  is  clear  that  the  trial  judge,  in  direct- 
ing the  verdict,  adopted  defendant's  view, 
and  equally  clear  to  us  that  he  was  in  error. 
Plaintiff's  declaration  was  in  one  count  on 
the  facta  of  tbe  case,  and  on  these  his  suit 
in  manifestly  based  upon  a  breach  by  the 
defendant  of  its  duty  to  him  while  he  was 
a  passenger  waiting  in  its  station  for  the 
arrival  of  one  of  its  trains.  We  must  look 
beyond  the  limits  of  the  rule  respondeat  su- 
perior to  find  the  controlling  principle  in 
this  case. 
40  L.R.A.(N.8.) 


[  The  distinction  above  auggeated  is  noted 
by  Mr.  Thompson  in  his  work  on  N^ligcnce, 
in  difcusaing  the  doctrine  of  retptmdeat  n- 
perior,  where  he  says:  "It  must  be  borne  in 
mind  that,  in  these  cases  of  the  expulsion 

01  trespassers  from  tbe  vehicles  of  a  carrier, 
the  governing  principle  is  the  rule  of  rt- 
apimdeat  superior,  which  we  are  considering 
and  is  entirely  different  from  the  principle 
which  governs  in  a  case  of  tbe  wrongful  ei' 
pulsion  or  other  maltreatment  of  a  pas- 
senger by  the  servants  of  the  carrier.  Such 
maltreatment  is  a  viotatitm  of  the  duty 
which  the  carrier  has  asaunjed  of  transport- 
ing the  passenger  in  safety,  and  it  is  quite 
immaterial,  in  respect  of  bis  liability,  by 
what  kind  or  grade  of  servant  the  duty  has 
been  violated."  1  Thomp.  ^eg.  2d  cd. 
§  664,  p.  523. 

We  are  therefore  to  look  to  th«  broader 
rule  of  liability  growing  ont  of  tbe  relatiao- 
ship  of  passenger  and  carrier,  and  declared 
by  the  courts  as  a  matter  of  sound  public 
policy  to  be  created  by  the  eatabiishment  of 
that  relationship.  A  (air  statement  of  this 
rule,  so  far  aa  the  purpoaea  of  this  case  are 
concerned,  is  to  be  found  in  Hutchinson  on 
Carriers,  in  these  words : 

"The  authority  of  earriera  of  passengeis 
to  make  and  enforce  such  reasonable  regula- 
tions as  are  necessary  to  protect  from  an- 
noyance, insult,  or  injury  those  who  arc 
invited  to  their  depots  or  stations  to  be- 
come passengers  cannot  be  questioned.  And 
the  wilful  or  negligent  failure  to  make  and 
enforce  auch  reasonable  regulations  will  ren- 
der them  liable  in  damagea  for  any  in- 
juries directly  resulting  to  persons  who  re- 
pair there  for  the  purpose  of  becoming 
pEwsengers.  But  since  such  carriers  are  re- 
quired to  exercise  only  ordinary  care  to  pro- 
tect their  passengers,  or  those  intending  to 
become  such,  from  the  turbulent  or  disorder- 
ly conduct  of  persons  in  their  depots,  it 
must  appear,  in  order  to  eHtablish  a  liability 
against  a  carrier  where  an  injury  has  arisen 
from  such  a  source,  that  the  agent  in  charge 
of  the  station  knew,  or  had  opportunity  to 
know,  that  tbe  injury  was  threatened,  and 
that  by  prompt  intervention  be  could  have 
prevented  or  mitigated  it.  If,  however,  an 
agent  in  charge  of  the  station  stands  by 
and  allows  a  passenger,  or  one  intending  to 
become  such,  to  be  insulted  or  injured,  with- 
out any  attempt  on  his  part  to  prevent  the 
wrongful  act,  the  carrier  will  certainly  be 
liable.  So  if  he  fails  to  guard  against  tbe 
long- continued  and  notorious  acta  of  third 
persons,  auch  as  acuffltng  in  the  passageways 
by  cabmen,  and  a  passenger  is  thereby  in- 
jured, the  carrier  must  respond  in  damans." 

2  Hutchinson,  Carr.  3d  ed.  g  OSO,  p.  1133. 
In    another    text-book    of    acknowledged 

merit  we  find  this:  "The  purchase  of  a  ticket 
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at  k  station  by  one  who  is  waiting  to  take 
&  train  constituteB  him  a  pusenger.  The 
relation  of  carrier  and  passenger,  unleae 
it  U  terminated  in  «  legal  way,  contin- 
ues until  the  pusenger  is  safely  deposit- 
ed at  hia  destination,  and  until  he  has  left, 
or  has  had  a  reasonable  time  in  which  to 
leave,  the  premises  of  the  carrier.  If,  dur- 
ing the  continuance  of  this  relation,  tbough 
after  Ibe  passenger  has  left  the  train,  he 
suffers  injury  in  consequence  either  of  tlie 
negligent,  wrongful,  or  wanton  tort  irf  one 
of  the  eatrier's  servants,  the  carrier  is 
liable."  So  says  Sutherlaud  on  Damages, 
vol.  3,  S  9*1. 

la  the  same  section  last  above  quoted  it 
is  further  said:  "Whoever  engages  in  the 
business  impliedly  promises  that  his  pas- 
senger shall  have  this  degree  of  care.  In 
other  words,  the  carrier  is  conclusively  pre- 
sumed to  do  what,  under  the  circumstances, 
the  law  requires  him  to  do.  We  say  con- 
clusively presumed,  for  the  law  will  not  al- 
low the  carrier,  by  notice  or  special  contract 
even,  to  deprive  his  passenger  of  this  degree 
of  care.  If  the  passenger  does  not  have  such 
care,  but,  on  the  contrary,  ia  unlawfully  as- 
saulted and  insulted  by  one  of  the  very 
persons  to  whom  hia  conveyance  Is  intrust- 
ed, the  carrier's  implied  promise  is  broken, 
and  his  legal  duty  is  left  unperformed,  and 
he  is  necessarily  responsible  to  the  pas- 
senger for  tiie  damages  he  thereby  sustains." 
See  Sutherland,  vol.  3,  g  941. 

Ur.  Cooley  states  the  general  principles 
thus:  "The  Tesponsibility  of  the  carrier  be- 
gins when  the  passenger  presents  himself 
for  transportation;  and  this  he  may  be  said 
to  do  when  he  approaches  the  place  of  re- 
ception for  the  purpose.  Therefore,  if  the 
carrier  is  negligent  in  respect  to  the  plat- 
forms and  other  approaches  provided  for  the 
use  of  passengers,  and  in  consequence  of 
their  being  in  an  unsafe  conditicm  the  per- 
son cconing  to  be  carried  is  injured,  he  may 
have  his  action  therefor."  2  Cooley,  Torts, 
3d  ed.  S  770,  p.  1364. 

In  6  Cyc,  at  page  601,  it  is  said:  "But 
so  long  as  the  passenger  is  being  transported 
or  is  on  the  carrier's  premises  legitimately 
in  connection  with  such  transportation,  and 
the  servant  is  there  employed  about  the 
business  of  the  carrier  ia  his  relation  to 
the  passenger,  the  duty  of  protection  exists. 
Therefore  the  carrier  is  liable  for  assault 
upon  a  passenger  by  the  conductor  in  charge 
of  the  train  or  car  in  which  the  passenger 
is  riding,  whether  the  assault  is  in  the  sup- 
posed interest  of  and  discharge  ot  the  sup- 
posed duty  to  the  carrier,  or  is  made  as 
the  result  of  personal  malice  or  desire  for 
revenge  for  an  affront."  To  support  the 
above  teit,  notes  60  and  81  on  the  same 
page  cite  decisions  from  as  many  as  twenty 
40  L.R.A.{H.S.) 


courts  of  last  resort  in  different  states  of 

this  Union. 

The  obligation  of  a  common  carrier  to 
maintain  safe  approaches  from  its  ticket 
office  to  its  trains,  even  where  a  public 
street  was  the  approachway  used  between 
the  two  points,  was  by  this  court  enforced 
by  judgment  against  the  carrier  in  Louis- 
ville &  N.  R.  Co.  V.  Cheatham,  118  Tenn. 
184,  100  B.  W.  902. 

This  court  has  said:  "The  contract  to  car- 
ry passengers  is  not  one  Ot  mere  toleration 
and  duty  to  transport  the  passenger  on  its 
cars,  but  it  also  includes  the  obligation  on 
the  part  of  the  carrier  to  guarantee  to  Its 
passengers  respectful  and  courteous  treat- 
ment, and  to  protect  them,  not  only  from 
violenoe  and  insults  from  strangers,  but 
also  against  violence  and  insult  from  the 
carrier's  own  servants."  Enozville  Traction 
Co.  V.  Lane,  103  Tenn.  383,  46  L.R.A.  649, 
S3  8.  W.  567,  and  authorities  cited. 

The  principle  set  out  above  from  Knoz- 
ville  Traction  Co.  v.  Lane  was  reaffirmed  by 
this  court  in  Uemphis  Street  R.  Co.  t. 
Shaw,  110  Tenn.  478,  76  B.  W.  713. 

The  general  principle  announced  in  fi  Am.  ft 
Eng.  Bdc.  Law,  2d  ed.  663,  "that  whenever 
a  carrier,  through  its  agents  or  servants, 
knows  or  has  opportunity  to  know  at 
threatened  injury,  or  might  have  reasonably 
anticipated  the  happening  of  an  injury,  and 
fails  or  n^lects  to  take  the  proper  precau- 
tions, or  to  use  proper  means,  to  prevent  or 
mitigate  such  injury,  the  carrier  is  liable," 
was  announced  and  approved  in  Nashville, 
C.  ft  St.  L.  R.  Co.  V.  Flake,  114  Tenn.  676, 
108  Am.  St.  Rep.  926,  SS  S.  W.  326,  and  it 
is  there  stated  that  the  same  rule  was  ap- 
plied in  Ferry  Cos.  v.  White,  99  Tenn.  266, 
41  S.  W.  683. 

It  is  unnecessary  in  tbis  ease  to  discuss 
the  degree  of  care  which  is  required  by 
law  to  be  exercised  by  the  common  carrier 
for  the  safety  and  protection  frwn  insult 
and  injury  of  a  passenger,  after  he  is  aboard 
its  vehicle,  and  in  progress  of  transporta- 
tion. This  subject  is  fully  discussed  in 
NaahvUle,  C.  ft  St.  L.  B.  Co.  v.  Flake  and 
Ferry  Co.  v.  White,  supra,  and  the  authori- 
ties in  each  of  them  cited.  We  are  con- 
cerned in  the  present  case  with  the  degree 
of  care  required  while  the  passenger  is  in 
the  station  where  the  carrier  has  invited 
him  to  come  and  wait  for  his  train,  and 
where,  in  response  to  such  invitation,  t^e 
passenger  Is  there  waiting.  In  such  case 
it  is  clear  that  the  legal  duty  of  the  car- 
rier is  to  exercise  ordinary  care  in  the 
protection  of  the  passenger  from  insult  or 
injury,  whether  caused  by  the  negligence 
or  by  the  wilful  or  wanton  acts  of  its  own 
servants,  irrespective  of  the  scope  of  tba 
authority  or  grade  of  employment  of  tU-. 
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Bervaot,  and  a  breach  of  this  duty  by  the 
carrier  fixes  its  liability.  Under  tbe  facti 
of  thU  case  the  carrier  cannot  escape  liabil- 
ity under  its  plea  that  the  act  of  ita  servant 
waa  unauthorized,  for  it  ntay  be  granted 
that  tbe  aet  was  wholly  without  authority 
from  tha  carrier,  and  yet  the  fact  remsina 
that  by  the  act  the  legal  duty  of  tbe  car- 
rier was  breached,  and  from  this  breach  the 
right  of  action  flows,  not  because  the  car- 
rier authorized  tbe  act,  but  because  it  did 
not  preveut  it  by  the  exercise  of  ordinary 
care. 

The  judgment  ot  the  Court  of  Civil  Ap- 
peals was  correct,  and  the  prayer  of  peti- 
tioner is  denied. 


AIiABAHA   BUFREHE   COURT. 

LEO  QASSENHEDIER,  Appt, 
WESTERN  RAILWAY  OF  ALABAMA 


(—  Ala.  - 


,  67  So.  na.) 


H»Ster  and  aerrant  —  aaaault  by  aerr- 

■ut  —  liability  ot  master. 

A  railroad  companv  is  liable  for  an  as- 
tault  committed  in  tne  freieht  house  on  a 
consignee  of  freight,  by  a  deTiveiT  clerk,  be- 
cause the  consignee  complained  to  superior 
officer!  of  tbe  delivery  clerk's  delay  in  mak- 
ing deliTeriei. 

(February  8,  1918.) 

APPEAL  by  plaintilT  from  a  judgment  of 
the    Circuit    Court    for    Montgomery 

County,  overruling  his  motion  tor  new  trial 
after  judgment  in  defendant's  favor  in  an 
action  brought  to  recover  damagea  for  as- 
sault and  battery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesars.  Ijetcher,  HcCord,  A  Harold 
for  appellant. 

Mesars.  8t«lner,  Crnm,  A  Well  for  ap- 
pellee. 

Sajrre,  J.,  delivered  tbe  opinion  of  tbe 
court: 

Plaintiff  sent  a  drayman  from  his  place 
of  busineBs  to  the  freight  house  of  the  de- 
fendant railway  company  to  fetch  lome 
freight.  Considerable  delay  ensuing,  plain- 
tiff went  to  see  what  was  the  matter.  He 
feund  the  drayman  waiting  at  the  freight 
house.  Then  Mabson,  one  of  defendant's  de- 
livery clerks,  came  up,  saying;  "I  will  de- 
liver the  freight."  The  freight  bills  were 
then  handed  to  Mabeon,  and  plaintiff  went 
to  the  office  in  another  part  of  tlie  build- 
ing,  where  he  complained  of  the  delay  to 

Note.  —  See  note,  post,  p.  989, 
40  L.R.A.{N.S.) 


Mabson's  superiors.  He  does  not  aeem  to 
have  mentioned  Mabson's  name.  Mr.  Lntz, 
commercial  agent  for  tbe  railway,  and  Mr. 
Stanley,  chief  clerk,  then  walked  down  the 
freight  houae  in  company  with  tbe  jdaia- 
tiff,  inquiring  of  several  of  tbe  delivery 
clerka  what  they  knew  about  plaintilTi 
dray  having  to  wait  for  freight.  When  the; 
reached  Mabaon,  who  was  then  and  tbsit 
engaged  in  defendant's  busineaa  of  deliver- 
ing freight,  he,  without  a  word,  or,  so  far 
as  the  evidence  shows,  a  demonstration  of 
any  sort  from  plaintiff,  applied  to  plaintiff 
a  most  offensive  epithet,  and  struck  and 
kicked  him.  Tbe  assault  left  behind  it  do 
physical  injury.  Plaintiff  sued  the  raihrsy 
company  for  the  assault  and  battery  oom- 
mitted  by  its  agent,  and,  the  jury  havii^ 
acquitted  the  defendant,  made  a  motion  for 
a  new  trial  on  the  ground  that  the  verdirt 
was  GODtrary  to  the  law  and  the  evidence. 
Prom  a  judgment  overruling  the  motitn, 
plaintiff  appeals. 

The  court  below  makea  it  clear  that  tbe 
motion  was  overruled  on  the  theory  that  tbe 
jury  might  have  inferred  that  Mabaon  as- 
saulted plaintiff  because  plaintiff  had  made 
complaint  to  his  superior  officers,  and  that 
an  assault  committed  for  such  reason  waa 
not  within  the  scope  of  Mabson's  employ- 
ment. In  this  the  court  erred.  It  is  well 
settled  in  the  decisions  of  this  court  that 
corporations  are  liable  for  the  wrongful  acts 
of  their  agenta  or  employees,  done  ia  tbe 
course  of  their  employment,  or  in  the  line 
of  their  assigned  duties.  The  difficulty  in 
particular  cases  arises  in  the  proper  appli- 
cation of  this  principle  of  law  to  tbe  facta. 
The  case  of  Cose  v.  Hulsebush,  122  Ala. 
212,  26  So.  les,  is  strikingly  like  tbe  east 
at  bar  in  all  essential  respects.  In  that 
cose  tbe  tax  collector  of  Mobile  county  was 
held  personally  liable  for  an  asaault  and 
battery  committed  by  his  deputy  upon  a 
taxpayer  who  had  gone  to  the  collector's 
office  to  pay  taxes.  The  assault  grew  out  of 
a  dispute  about  a  fee  the  deputy  sought  to 
collect.  In  the  case  at  hand  there  is  noth- 
ing to  indicate,  however  remotely,  that  tbe 
assault  grew  out  of  anything  but  the  delay 
in  the  delivery  of  plaintiff's  freight.  The 
trial  court  referred  the  assault,  or  held 
that  the  jury  might  have  referred  it,  to  tbe 
fact  that  plaintiff  had  complained  to  Mab- 
son's superior  officers.  But  tbe  complaint 
was  about  the  delay,  and  we  have  no  diffi- 
culty in  taking  all  tbat  occurred  between 
plaintiff  and  Mabson  and  Mabson's  superi- 
ors as  part  and  parcel  of  one  transaction. 
In  this  state  of  the  evidence  tbe  plaintiff 
was  entitled  to  have  the  verdict  set  aside. 
"There  is  no  more  sacred  duty  resting  on 
the  presiding  judge  than  to  set  aside  a 
verdict  which  is  rendered  in  palpable  diire- 
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gard  of  the  evidence."  Alabama  O.  S.  R. 
Co.  V.  Powera,  73  Ala.  248.  And  alnce  the 
pasBagc  of  tbe  act  permitting  the  reviev 
of  rulings  on  Buch  tnotione  this  court  has 
frequentl;  ravened  judgments  where  the 
preponderance  of  the  evidence  against  the 
concluBiona  reached  in  the  trial  courts  was 
BO  decided  aa  to  involve  the  conviction  that 
the;  were  wrong  and  unjust.  Birmingham 
Nat  Bank  t.  Bradley,  116  Ala.  142,  23  So. 
E3;  Southern  R.  Co.  v.  Lollar,  135  Ala.  375, 
33  So.  32,  and  cases  cited.  No  doubt  the 
court  below,  hut  for  the  theory  entertained 
in  respect  to  the  origin  to  which  the  jury 
might  have  referred  the  difficulty  as  suffl- 

Sate.  —  I/UtttlHtii  of  a  carrier  for  th« 
utU/wI  torts  of  Ilia  aervante  to  po*- 
aengerm. 

I.  Introduction,  999. 
n.  Effect  of  decisions   in   each   jnrisdie- 

m.  United  Kingdom  and  the  BritUh 

Colonies,   1000. 
b.  Federal     courts     of     the     United 

States,  1004. 
c  State  courts,  IOCS. 
m.  General  discussion  of  theories  respect' 

ing  the  nature  and  extent  of  a 

carrier's  liability. 

a.  Introduction,  1048. 

b.  Theory  Which  treats  the  contract 

as  a  negligible  factor,   1046. 
e.  Theory   which  treats  the   contract 
as  a  factor  extending  the  carri- 
er's liability  to  a  limited  class 
of  acts,  104S. 

d.  Theory  which  treats  the  contract 

as  imposing  absolute  obtigations 
on  the  carrier,  1050, 

e.  Rationale  of  the  theory  of  abaoluts 

obligations,  1054. 
£■  Carrier's  liability  eonaidered  with 
reference  to  the  existence  or 
nonexistence  of  his  contrac- 
tual obligation  at  the  'time 
when  the  alleged  tort  wms 
committed. 

1.  Generally,   1059. 

2.  Commencement  of  tfae  relation 

of    carrier    and    passenger, 
1059. 

3.  Continuity  of  tbe  obligation, 

loeo. 

4.  Termination  of  the  obligation, 

loai. 

g.  Carrier's  liability  considered  with 
reference     to     the     capacity     in 
which  the  tort  feasor  was  acting, 
1087. 
h.  Meaning  of  the  phraecB,  "scope  of 
employment,"  etc.,  as  used  with 
reference  to  tbe  carrier's  absolute 
Ijabilityj  1070. 
40  L.R.A.(N.8.) 


cient  to  take  the  assault  upon  plaintiff 
without  the  scope  or  course  of  £labson's 
assigned  duties,  would  have  granted  a  new 
trial.  But  that  theory  of  fact  and  law, 
under  the  authority  of  our  rulings  hereto- 
fore, was  misconceived.  Case  v.  Hulsebuah, 
122  Ala.  212,  28  So.  156,  and  eases  there 
cited.  It  results  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for 
another  trial  on  the  facts  as  they  may  then 

EevsTsed  and  remanded.       .  - 


in. — continued . 

i.  Limits  of  the  carrier's  absolute  ob- 
ligation   to    protect    passengers 
from  wrongful  arrest,  1073. 
].  Carrier's  liability,  how  far  affect- 
ed by  misconduct  of  paaseu- 
gsr.    Anteeedeut  violence  of 
passenger. 

1.  Assault  madet^servantinro- 

pelling  an  assault  made  up- 
on him  by  the  injured  pas- 
senger, 1076. 

2.  Assault  made  in  repelling  an 

assault  made  by  a  passen- 
ger other  than  the  one  In- 
jured, 1078. 

3.  Assault  made  in  dealing  with 

a  disorderly  passenger,  1079. 
^  Assault  made  by  servant  for 

purpose    of    protecting    the 

carrier's   property,  10T9. 
k,  — by  antecedent  provocative  wMrds 

or  conduct  on  the  paassn- 

ger's  part. 
1.  Assault  induced  by  passenger's 

conduct  or  words,  1079. 
S.  Insolence  of  servant  provoked 

by    insolence  of   passenger, 

1085. 
L  Pleading  and  practice. 

1.  Forms  of  action,  1085. 

2.  AUegatn  et  proliatii,   1087. 

3.  Amendment      of      complaint^ 

1088. 

4.  Suits  *n  run,  1086. 

I.  IntroducHon. 
In  this  note  it  is  proposed  to  consider 
how  tar  tbe  liability  of  a  master  for  the 
wilful  torts  of  his  servant  is  affected  by 
the  circumstance  that  the  relation  of  car- 
rier and  passenger  existed  between  him  and 
the  injured  person  at  the  time  when  the 
injury  complained  of  was  inflicted.  The 
cases  relating  to  the  subject  are  so  ex- 
tremely conflicting,  and  their  we^i  as 
precedents  depends  so  largely  upon  the 
date  at  which  they  were  decided,  that  it 
will  be  adviaable  in  the  first  plac«  to  re- 
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view  th«tu  chronological  If  with  reference 
to  each  juriBdiction.  It  should  be  men- 
tiooed,  however,  by  waj  of  caution,  th&t 
the  precise  doctrinal  standpoint  of  tbe 
courta  IB,  in  many  of  the  case*,  a  matter 
of  conaiderabla  uncertainty. 

It  IB  scarcely  neceasary  to  observe  that, 
in  any  view  of  the  obligationB  of  a.  carrier 
with  regard  to  the  indenmification  of  a 
paBsenger  for  the  wilful  act  of  his  serv- 
ant, no  action  can  be  maintained  against 
him  unless  it  appears  that  the  act  was, 
in  point  of  fact, 


In  an  early  case,  Lord   Kenyon,   Ch.   J., 


observed,  arguendo,  that  aa  aasault  eom- 
mitted  upon  a  psBMUger  by  a  member  at 
the  crew  of  a  veasel  was  an  act  which  "did 
not  respect  tbe  shipowner's  duty  to  him."  * 
As  ihe  doctrine  which  then  prevailed  >□ 
England  was  that  a  master  was  not  lUble 
for  the  wilful  torts  of  a  servant,  whether 
they  were  within  the  scope  of  his  etnploj-- 
ment  or  not,  it.  may  be  presumed  that  this 
remaric  was  made  with  reference  to  that 
doctrine,  rather  than  with  reference  to  tbe 
idea  that  an  assault  waa  to  be  regarded 
OS  a  tort  which  was  in  every  instance  ont- 
side  the  scope  of  a  servant's  employment. 
Be  this  as  it  may,  it  ii  apparent  frcKn 
the  later  cases  that,  in  that  country  as  well 
as  in  other  parts  of  the  British  empire,  tbe 
liability  of  a  carrier  for  the  wilfnl  tort 
of  his  servants  in  respect  of  pasaengers  is 


lln  Oraville  v.  Manhattan  H.  Co.  (1887)  I 
lOS  N.  Y.  &2S,  69  Am.  Rep.  6111,  12  N.  E.  < 
61,  reversing  (IBSd)  13  Daly,  32,  the  non- 
liability of  a  railway  company  for  the  act 
of  a  brakeman  in  compelling  tne  plaintiff  to 
leave  the  platform  of  a  moving  train  was 
predicated  on  the  ground  that  it  was  his 
duty  to  go  inside  when  directed  to  do  so, 
ana  that  the  assault  committed  by  the 
brakeman  in  enforcing  compliance  with  the 
direction  was  consequently  juatiflable. 

In  Rose  v.  Wilmington  &.  W.  R.  Co. 
(1B90)  loe  N.  C.  IBS,  11  S.  E.  GZO,  it  was 
held  that  the  defendant  could  not  be  held 
liable  in  damages  becauae  its  conductor  in- 
formed a  husband,  in  a  brusque  manner,  in 
the  presence  of  his  wife,  whose  head  was 
resting  on  a  pillow,  as  though  she  was  an 
invalid,  that  they  must  pay  their  fares  or 
get  off,  and  after  waiting  until  the  train 
reached  the  next  station,  said  in  a  decided 
or  rude  tone  that  they  must  get  olT. 

In  GravBon  v.  St.  Louis  Transit  Co. 
(1903)  100  Mo.  App.  80,  71  8.  W.  730, 
plaintiJT,  while  a.  passenger  with  his  son  on 
a  street  car,  in  answer  to  a  question  from 
the  conductor,  said  his  son  was  nine  years 
of  age,  whereupon  the  conductor  answered: 
"You  can't  give  me  a  stilT  like  that.  He  is 
fourteen  years  old;"  thereby  charging  plain- 
tiff with  lying.  Held,  tbat,  as  mere  words, 
unaccompanied  by  bodily  injury,  are  not 
aci.ior,uMe  unless  they  are  deFatnatory  in  a 
legal  sense,  no  recovery  could  be  had  against 
the  company. 

In  Spade  v.  Lynn  &,  B.  R.  Co.  (I8B9)  172 
Mass.  4S8,  43  L.R.A.  832,  70  Am.  St.  Rep. 
298,  52  N.  E.  747,  it  was  lield  that  a  railway 
passenger  on  whom  a  drunken  man  was 
thrown  by  being  jostled  while  the  conductor 
was  removing  another  drunken  man  from 
the  car,  rightfully  and  without  negligence, 
could  not  maintain  an  action  against  the 
carrier.  Holmes,  J.,  said ;  "When  we 
,  .  .  take  a  case  like  the  present,  where 
all  parties  concerned  are  in  a  conveyance, 
and  to  maintain  order  and  keep  the  car 
clear  of  obnoxious  persons  is  the  defendant's 
right,  and  its  duty  to  the  plaintiff  and  the 
other  passen^rs,  no  passenger  can  complain 
40  L.R.A.(N.S.) 


of  any  consequence  which  the  performance 
of  that  duty  necessarily  entails.  We  as- 
sume for  present  purposes  that  carriers  of 
passengers  owe  the  same  degree  of  care  in 
respect  of  such  matters  as  they  owe  in 
respect  of  the  construction  and  managenient 
of  their  vehicles;  hut  if  th^t  care  is  shown, 
probably  the  injury  must  be  regarded  as 
an  inevitable  accident.  We  find  some  dif- 
Gculty  in  seeing  upon  what  ground  tbe  jury 
were  warranted  in  finding  for  the  plaintiff. 
So  far  as  appears,  the  conductor  waa  act- 
ing rightly  in  putting  the  drunkea  man  off 
the  car.  As  against  the  plaintiff,  be  was 
doing  one  of  the  things  which  she  bad  to 
contemplate  as  liable  to  happen  when  sbe 
got  into  the  car.  We  all  know  that,  if 
people  are  standing  in  the  passageway  of 
a  street  car,  you  cannot  remove  a  man  for- 
cibly through  the  passageway  without  more 
or  leA  contact.  If  the  fall  upon  the  plain- 
tiff was  the  necessary  consequence  of  a  law- 
ful and  reasonable  act,  then  it  was  one  of 
the  risks  which  she  assumed  when  she 
toiA  her  passage."  It  was  also  laid  down 
thst  a  street  car  conductor's  knowledge  of 
the  peculiar  sensitiveness  of  a  lady  pas- 
senger does  not  increase  the  carrier'a  obliga- 
tion toward  her,  although  in  case  of  a  wrong 
toward  her  the  carrier  will  be  liable  for  the 
actual  consequences,  even  if  the  effect  would 
have  been  leas  upon  a  normal  person. 

In  Macon  R.  k  Light  Co.  T.  Mason  (1905) 
123  Ga.  773,  61  S.  E.  669,  a  conductor  of  an 
electric  car,  in  putting  on  the  brake,  struck 
a  passenger  who  was  standing  on  tbe  plat- 
form of  a  "trailer."  It  was  conceded  that 
this  was  unintentional,  but  there  was  a 
dispute  as  to  whether  it  was  negligently 
done.  The  plaintiff  demanded  of  the  con- 
ductor what  he  meant  hv  treating  a  gentle- 
man that  way;  and  the  conductor  respond- 
ed that  the  passenger  had  no  business  to  be 
standing  there.  Tlcld.  that  the  words  of 
the  conductor  did  not  constitute  auch  an  in- 
sult or  abusive  treatment  aa  would  entitle 
the  plnintiff  to  damages. 

■  Ellis  V.  Turner  (1800)  8  T.  B.  631,  S 
Revised  Rep.  441. 
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tested  ij  precisely  the  Bame  criterion  as 
in  caeeB  where  privitj  of  contract  is  not 
involved.  That  is  to  say,  such  torts  are 
treated  aa  being  imputable  or  not  iniputa' 
ble  to  him,  according  as  they  were  or  were 
not  within  the  scope  of  the  employment  of 
the    tort    feasors.      Such    was    the    footing 

>  In  Bayley  v.  Manchester,  S.  &  L.  R.  Co. 
(1872)  L.  R.  S  C.  P.  (Exch.  Ch.)  148,  25 
Eng,  Eul.  Cas.  115,  affirming  (1872)  L,  R.  7 
C.  P.  410,  the  porters  were  directed  by  rule 
82  of  the  railway  company  to  prevent  pas- 
sengers from  leaving  trains  while  in  mo- 
tion, and  to  do  all  in  their  power  to  pro- 
mote the  comfort  ot  the  paaBcngers  and  in- 
terests of  the  company,  and  specially  given 
powers  of  removal  under  certain  specified 
circumstances  not  applicable  to  the  partic- 
ular casoi  By  a  caee  stated  in  an  action 
for  injury  to  »  passenger  in  his  removal 
from  a  carriage  hy  a  porter,  under  the  mis- 
taken idea  that  he  was  in  the  wrong  train, 
it  was  found  that  he  was  violently  removed 
just  as  the  train  was  moving,  that  it  was 
the  dutf  of  the  porters  to  prevent  passen- 
gers going  by  wrong  trains  as  far  as  pos- 
sible: but  if  tlicy  were  on  such  trains,  to 
request  them  to  alight,  and,  on  refusal,  re- 
port them,  with  a  view  to  charging  an  ei- 
ceso  of  fare,  but  Dot  to  remove  them.  Held, 
tliat  there  was  evidence  on  which  the  jury 
might  find  that  the  act  of  the  porter  was 
done  in  the  course  of  his  employment  as  the 
defendants'  servant.  In  the  judgment  deliv- 
ered by  Willes,  J.,  for  the  court  of  common 
pleas,  he  said:  "If  a  porter  roughly  and 
negligently  showing  or  tielping  a  passenger 
into  a  carriage  were  to  mislead  or  injure 
him,  he  would  be  acting  in  the  course  of  his 
employment  within  the  scope  of  rule  S2, 
and  the  company  would  be  liable;  and  why 
not  for  the  pasBenger's  boing  hy  the  same 
servant,  acting  in  the  supposed  interest  of 
tlie  company,  roughly  and  negligently  put 
out  of  a  carriage  where  he  was  entitled  to 
be!  The  distinction  would  be  a  refinement 
for  which  the  law  as  yet  furnishes  no  prec- 
edent. There  was  evidence  of  an  authority 
to  remove  a  pernon  in  a  wrong  carriage, 
abused  hy  a  blundering  servant  of  the  com- 
pany in  pulling  the  plaintitf  out  of  the 
right  one,  in  the  supposed  'interest  of  the 
company,'  and  the  rule  to  enter  a  nonsuit 
ought  to  be  discharged."  In  the  Exchequer 
Chamber,  Kelly,  C.  B.,  said:  "Here  it  is 
unquestionably  found  that  it  was  the  duty 
of  the  porters  to  prevent  persons  from  trav- 
eling in  the  wrong  carriages,  as  far  as  they 
were  able  to  do  so.  The  porter  In  this  case 
sees  the  plaintiH  in  what  he  conceives  to  be 
the  wrong  carriage.  Does  he  not  act  in 
what  he  may  well  suppose  to  be  the  per- 
formance of  his  duty  when,  having  no  other 
means  of  preventing  the  plaintifT  from  trav- 
eling in  such  carriage,  he  pulls  him  out! 
In  the  present  case  no  doubt  the  porter  act- 
ed blunderingly,  and  the  results  were  un- 
fortunate to  the  company,  but  one  can  well 
imaeine  a  case  in  which  the  porter  misht 
rightly  conceive  it  to  be  for  the  interests 
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upon  which  recovery  has  been  allowed  in 

cases  where  the  acts  from  which  the  plain- 
tiff's injuries  resulted  were  these: — the 
seizure  of  a  passenger's  person  for  the  pur- 
pose of  preventing  him  from  entering  a 
train;  ■  the  forcible  removal  of  a  passenger 
by  a  porter  from  one  carriage   to  another 

of  the  company  and  his  imperative  duty, 
at  any  4'isk,  to  remove  a  person  from  a  car- 
riage, even  if  force  were  necessary.  A  car- 
riage might  be  so  dangerously  overcrowded 
as  to  expose  the  company  to  the  risk  of  in- 
curring serious  responsibility  as  the  conse- 
quence of  such  overcrowding.  Various  other 
grounds  may  he  suggested  on  which  it  might 
be  the  porter's  duty  to  remove  a  person 
froifi  a  carriage.  The  present  case  is  dis- 
tinguishable from  the  cases  ot  isolated  acts 
unconnected  with  other  circumstances,  done 
by  a  servant  in  direct  disobedience  to  the 
orders  of  a  master.  Here,  among  many  pre- 
cepts and  directions  to  the  porters,  we  find 
it  distinctly  provided  that  they  are,  as  far  as 
they  are  able,  to  prevent  persons  from  trav- 
eling in  the  wrong  carriage.  We  do  find  it 
no  doubt  also  stated  that  it  was  not  the  duty 
of  the  porters  to  remove  a  person  from  the 
wrong  carriage;  hut  where  orders  are  given 
to  some  extent  inconsistent,  and  auch  that  it 
may  not  always  be  easy  under  all  circum- 
stances to  comply  literally  with  the  provi- 
sions of  all  of  them, — for  inttance,  where, 
as  in  the  present  case,  there  is  a  general 
order  to  prevent  persons  from  traveling  in 
the  wrong  carriage  if  possible,  accompanied 
by  a  direction  not  to  remove  them  from  the 
carriage, — -it  is  obviously  very  likely  that 
the  servant  may,  while  acting  in  the  per- 
formance of  the  general  duty  cast  upon  him, 
neglect  the  particular  direction  as  to  the 
mode  of  doing  it.  But  it  appears  to  me 
that  he  will  be  none  the  less  acting  within 
the  scope  of  his  employment.  Again,  the 
rules  expressly  provide  that  the  porters 
shall  do  all  in  their  power  to  promote  the 
interests  of  the  company;  and  if  a  porter, 
intending  to  act  in  the  performance  of  the 
duty  so  cast  upon  him,  and  doing  something 
with  a  view  to  the  interests  of  the  company, 
happens  to  disobey  another  direction  really 
to  some  extent  inconsistent  with  the  general 
orders  given  to  him,  it  is  very  diHicult  to 
say  that  in  so  doing  he  is  not  acting  within 
the  scope  of  his  employment.  On  the  whole, 
I  think  the  porter  here  was  so  acting;  he 
was  interfering  in  a  caae  in  which  it  was 
obviously  his  duty  to  interfere,  and  to  act 
to  the  best  of  his  ability  for  the  protection 
of  the  interests  of  the  company;  under  these 
circumstances,  if  in  so  doing  he  acted 
wrongfully  or  negligently,  I  think  the  com- 
pany must  be  liable."  Martin,  B.,  said: 
"I  am  of  the  same  opinion.  I  am  disposed 
to  think  that  we  must  be  governed  in  de- 
I'iding  this  case  bv  the  general  princinles 
of  the  law  of  master  and  servant,  and  that 
it  is  really  quite  immaterial  what  the  rules 
and  by-laws  of  the  company  were.  The 
question  appears  to  me  to  he  nrincipallv 
one   of   fact.      And    if   in    fact   the   porter 
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thouglit  that  thiB  man  waa  in  the  wrong 
carriage,  and,  acting  as  the  aervant  of  the 
company,  pulled  btm  out  of  a  carriage  of 
the  company  where  he  thought  be  hiid  no 
right  to  be,  the  company  are  Teaponsible 
for  his  wrongful  act  in  bo  doing."  Black- 
Ijurn,  J,,  Baid:  "The  question  here,  there- 
fore, ia  whether  there  was  evidence  that 
the  porter,  in  what  he  did,  was  acting  with- 
in the  scope  of  his  employment.  If  he  were 
BO  acting,  then,  however  much  he  may  have 
abused  his  authority, — however  improperly 
and  blunderingly  he  may  have  acted, — the 
defendants  are  liable.  It  seems  to  me  that 
the  judgment  of  the  court  below  puts  the 
case  upon  its  fair  footing.  It  ia  stated, 
in  the  third  paragraph  of  the  case,  that  it 
waa  the  duty  of  the  porters,  aa  far  as  pos- 
sible, to  prevent  persona  from  going  in  the 
wrong  carriages.  Even  without  the  itate- 
ment  it  would  be  tolerably  obvious  that 
such  IB  their  duty.  It  is,  likewise,  expressly 
provided  by  the  rules  that  the  porters  are 
to  promote  the  comfort  of  passengerE  and 
the  interests  of  the  company.  In  this  par- 
ticular case  the  porter,  in  a  stupid,  blunder- 
ing manner,  did  what,  certainly,  in  the  re- 
sult, did  not  promote  the  comfort  of  the 
passengers  nor  the  interests  of  the  company; 
but  he  was  given  authority,  as  far  as  he 
could,  to  prevent  passengers  from  traveling 
in  the  wrong  carriage,  and  general  direc- 
tions to  promote  the  interests  of  the  com- 
panv  to  the  utmost  of  his  power;  and  if. 
thinking  that  the  plaintiff  was  really  in  the 
wrong  carriage,  and  that  he  could  get  him 
out  without  hurting  him  before  th«  train 
had  got  into  motion,  he  acted  as  he  did,  it 
seems  to  me  imponsible  to  aay  that  in  so 
acting  he  was  acting  beyond  the  scope  of 
his  authority  " 

Id  Hanlou  v.  Glasgow  &,  S.  W.  R.  Co. 
(18B9)  1  So,  Sess.  Cas.  6th  Series,  658,  it 
waa  held  that  a  prima  facie  cause  of  action 
was  shown  by  allegations  to  tbe  effect  that 
A.,  having  observed  that  one  of  two  com- 
panions  with  whom  he  intended  to  travel 
on  one  of  the  defender's  trains  was  not  al- 
lowed to  enter  it  because  it  was  just  start- 
ing. ' 
on  ti     . 

defender's  servants  seized  A.  by  the  col  la 
of  his  coat,  and  pushed  him  violently,  so 
that  he  fell  between  the  train  and  the  plat- 
form. Lord  Young  said:  "With  regard  to 
the  relevancy  of  the  action,  I  think  that 
it  is  clearly  essential  to  the  pursuer's  case 
to  prove  that  the  defender's  servant  erro- 
neously thought  that  the  deceaaed  was  go- 
ing to  get  into  a  moving  train,  and  that  it 
was  his  duty  to  do  what  he  could  to  prevent 
him,  and  that  following  up  that  mistake  be 
proceeded  to  act  in  such  a  clumsy  manner 
that  the  pursuer's  son  was  hustled  over  the 
platform,  run  over  by  the  moving  train,  and 
killed.  Tbe  idea  that  this  ticket  collector 
committed  a  wanton  assault  upon  a  man 
■  whom  he  did  not  know,  and  had  never  seen 
before,  is,  I  think,  absolutely  ridiculous. 
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The  ease  is  one  within  the  region  of  those 
anthorities,  and  the  rule  of  taw  which  tbey 
illustrate,  in  which  a  servant,  while  dis- 
■charging  what  it  was  within  the  scope  of 
his  duty  to  discharge,  acted  under  a  mis- 
taken notion  of  his  own  in  such  an  unjusti- 
fiable or  careless  manner  aa  to  render  bis 
employer  responsible.  ...  If  it  is 
proved  here  that  one  of  the  defender's  serv' 
ants  mistook  bis  duty  and  proceeded  to 
discharge  it  in  a  blameworthy  manner,  thea 
the  pursuer  will  t>e  entitled  to  a  Terdict; 
but  if  otherwise,  not." 

*  In  laws  V.  Great  Northern  IL  Co. 
(1893)  9  Times  L.  R.  SIS,  where  a  collier 
holding  an  ordinary  third-clasa  ticket  was 
forcibly  removed  by  porters  to.  a  carriage 
set  apart  for  pitmen,  on  the  ground  that 
bis  clothes  were  dirty,  a  nonsuit  was  held 
to  have  been  improperly  granted.  Mathew, 
J.  (as  reported  in  the  Times  L.  R.)  said: 
"The  porters,  under  the  authority  of  the 
station  master,  must  have  power  to  remove 
passengers  improperly  traveling  in  certain 
carriages.  In  the  present  ease  tbey  sup- 
posed tbey  were  acting  in  pursuance  of  this 
authority,  and  they  made  a  mistake,  for 
which  the  company  are  liable."  It  ia  to  be 
observed,  however,  that  during  the  argu- 
ment of  counsel  this  judge,  aa  well  as 
Wright,  J.,  made  remarks  which  seem  to 
import  that,  even  apart  from  the  conaent 
of  a  station  master,  porters  are  authorized 
to  remove  passengers  from  one  carriage  to 
another. 

>  Seymour  v.  Greenwood  (1861)  7  Hurlit- 
±  N.  (Exch.  Ch.)  355,  affirming  (1861)  6 
Hurlst.  &  N.  359  (pretext  of  ejection  was 
that  the  passenger  was  drunk).  Williams, 
J.,  who  delivered  the  judgment  of  the  court, 
said:  "We  think  there  was  evidence  for 
the  jury  that  the  guard,  acting  in  tke 
course  of  bis  service  aa  guard  of  the  de- 
fendant's omnibus,  and  in  pursuance  of  that 
employment,  was  guilty  of  excess  and  vio- 
lence not  justified  by  the  occasion;  or,  in 
other  words,  misconducted  himself  in  tbe 
course  of  his  master's  employment,  and 
therefore  the  master  is  responsible.  . 
It  is  said  that,  although  it  cannot  be  denied 
that  the  defendant  authorized  the  guard  to 
superintend  the  conduct  of  the  omnibus 
generally,  and  that  such  authority  must  b* 
taken  to  include  an  authority  to  remove 
any  passenger  who  misconducts  himself,  yet 
the  defendant  gave  no  authority  to  turn 
out  an  inoffensive  passenger,  and  the  plain- 
tiff was  one.  But  the  master,  by  giving 
the  guard  authority  to  remove  offensive 
passengers,  necessarily  gave  him  authority 
to  determine  whether  any  passenger  had 
misconducted  himself.  It  is  not  convenient 
for  the  master  personally  to  conduct  the 
omnibus,  and  he  puts  tbe  guard  in  his 
place;  therefore,  if  the  guard  forms  a  wrong 
judgment,  the  mHSter  is  reaponBible." 

In  Butler  v.  Manchester,  S.  ft  L.  R  (V. 
I  (1HH8)   L.  R.  21  Q.  B.  Div,   (L.  A.)  207,  S7 
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plojee  whose  fuDctions  are  connected  vitb  i  4D  assault  made  by  the  purser  ol  a  steam- 
the  operation  of  trams;  <  an  assault  com-  boat  upon  a  passenger  with  whom  he  had 
mitted  bj  the  servants  of  a  ferrj  eompanj  had  a  dispute  regarding  the  payment  of 
in    attempting   to   enforce   a   regulation;  T  |  the   fare.* 


38  Week.  Rep  726,  52  J.  P.  611,  the  au- 
thority of  a  ticket  inspector  to  remove  from 
a  train  a  passenger  who  had  lost  his  ticket 
was  not  questioned.  The  only  question  dis- 
cussed was  the  justifiability  of  the  removal 
under  the  given  circumstances. 

In  Adams  v.  National  Electric  Tramway  jt 
laghting  Co.  (1B93)  3  B.  C.  199,  where  the 

Elaintiff  recovered  for  in  assault  committed 
V  the  conductor  of  a  tram  car  in  ejecting 
him  therefrom,  it  was  unsuccessfully  con- 
tended that  the  act  of  ejection  was  ultra 
vires  for  the  reason  that  the  only  power 
which  the  statute  incorporating  the  defend- 


refused   to   pay   the   fare 
him  and  have  him  fined. 

•  Moore  v.  Metropolitan  R.  Co.  (1872)  42 
L.  J.  Q  B.  N.  S.  23,  L.  R.  B  Q.  B.  38,  27 
,  L.  T.  N.  S.  679,  21  Week.  Rep.  145.  The 
plaintiff  traveled  with  a  ticket  which  en- 
titled him  to  leave  the  train  at  N.  station. 
Before  the  train  arrived  there  it  stopped 
at  E.  station,  whereupon  he  got  out  of  the 
carriage,  and  upon  being  asked  for  bis 
ticket,  banded  it  to  the  collector  He  was 
told  by  the'  collector  that  it  was  not  avail- 
able, and  that  he  must  pay  the  sum  of  2 
pence  excess  fare.  He  refused  to  do  so 
unless  a  receipt  was  given  to  bim,  and  was 
given  into  custody  by  the  inspector  of  the 
station  at  E.  station,  and  charged  with  hav- 
ing, on  arriving  at  that  station,  refused  to 
deliver  up  his  ticket  or  pay  bis  legal  fare. 
and  thereby  defrauding  the  company  of  2 
pence.  The  charge  was  preferred  before  a 
magistrate  and  dismissed.  Held,  that  in 
an  action  against  the  company  for  false 
imprisonment  the  question  whether  the  in- 
spector was  authorized,  expressly  or  im- 
pliedly, to  give  the  plaintifT  in  charge, 
should  have  been  submitted  to  the  jury. 

In  Ens  tern  Counties  R.  Co.  v.  Broom 
(1801)  8  EKch.  {Eich.  Ch.)  314,  20  L.  J 
Exch.  N.  S.  108,  15  Jur.  297,  the  railway 
compsny  was  held  not  to  be  liable  for  the 
arrest  of  the  plaintiff  by  a  ticket  collector 
in  its  service.  As  was  pointed  out  by 
Blackburn,  J.,  in  Goff  v.  Great  Northern  E. 
Co.  H881)  3  El.  ft  El.  672,  30  L.  J.  Q.  B.  N. 
S.  148,  7  Jur.  N.  S.  2Bfl,  3  L.  T.  N.  B.  8S0, 
this  decision  is  apparently  inconsistent 
with  a  later  one  rendered  by  the  same 
court.  Giles  v.  TafI  Vale  R.  Co.  (1853)  2 
El.  ft  El.  622.  Its  validity  as  a  precedent 
is  therefore  very  questionable,  so  far  as  it 
turns  upon  the  authority  of  the  inspector 
to  make  the  arrest  under  the  given  circum- 
stances. But  no  question  was  raised  re- 
garding the  quality  of  the  given  act  as 
being   done   by  him   In   the   capacity   of  ■ 

7  Robertson  v.  Baldwin  New  Ferry  Co. 
(1906)  6  New  South  Wales.  St.  Rep.  196, 
23  W.  N.  70.  The  plaintiff  wa*  a  person 
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who,  after  having  missed  a  boat,  was  leav- 
ing the  wharf  with  the  intention  of  taking 
passage  at  another  ferry.  The  regulation 
which  be  refused  to  comply,  with  was  one 
which  prescribed  that  everyone  should  pay 
a  certain  sum  before  leaving  the  wharf, 
.whether  he  had  used  the  ferryboat  or  not. 
Held,  that  the  action  was  maintainable. 

(Emerson  v.  Niagara  Nav.  Co.  (1883)  2 
Ont.  Rep.  S2B.  There  the  plaintiff,  who  had 
purchased  a  special  excursion  ticket  from 
Toronto  to  Niagara,  and  return  on  the  same 
day,  by  a  steamer  of  the  defendants,  and 
which  had  been  taken  up  by  the  purser  on 
that  day,  claimed  the  right  to  return  by  it 
on  the  following  day,  under  an  alleged 
agreement  with  the  purser,  which  the  latter 
denied.  On  the  purser's  demanding  tbe  fare 
and  the  plaintiff's  refusing  to  pay  it,  the 
porter,  by  the  purser's  direction,  laid  hold 
of  a  valise  which  the  plaintiff  was  carrying, 
and  attempted  to  take  it  and  hold  it  for 
the  fare,  whereupon  a  scuffle  ensued,  and 
the  plaintiff  was  injured.  Held  (Olser,  J., 
dissenting),  that  the  purser  was  not  acting 
within  the  scope  of  his  duty  in  thus  forci- 
bly attempting  to  take  possession  of  the 
valise,  and  the  defendants  were  not  liable 
for  his  act.  Wilson,  Ch,  J.,  said:  "It  ap- 
pears to  me  that  although  the  purser  was 
acting  in  tbe  interest  and  for  the  beneSt 
of  bis  employers,  be  was  not  acting  in  the 
due  course  of  his  employment,  and  within 
the  line  of  his  authority  He  was  commit- 
ting an  assault,  and  he  might  as  well  have 
seized  the  watch  from  the  person  of  tbe 
plaintiff,  or  put  his  hand  into  tbe  plaintiff's 

Socket  and  held  the  watch,  or  paid  himself 
y  force  from  the  plaintilTs  money,  as 
wrest  the  valise  from  the  plaintiff's  hands. 
The  company  and  the  purser  for  them  had 
the  right,  if  in  possession  of  the  valise,  to 
keep  it  for  the  unpaid  fare,  assuming  it  to 
have  been  unpaid,  but  neither  the  company 
nor  the  purser  had  the  right  to  commit  an 
assault  for  the  purpose  of  acquiring  a  lien, 
and  in  my  opinion  the  company  are  not 
liable  for  the  unauthorized  act  of  the  pur- 
ser." Gait.  J.,  said:  "It  is  not  disputed 
that  the  defendants  have  a  lien  on  the 
luggage  of  a  passenger  to  secure  payment 
of  his  fare,  and  consequently  that  any  per- 
son appointed  by  them  as  their  officer  to 
collect  such  fare  has  an  authority  derived 
from  them  to  exercise  such  right,  and  that 
in  so  doing  he  must  and  should  lie  consid- 
ered as  acting  under  such  authority,  and 
they  are  responsible  for  his  acts.  If,  there- 
fore, the  person  whose  duty  it  is  to  collect 
the  tares  of  the  passenger  should,  nnder 
a  mistaken  belief  that  a  passenj:!er  had  not 
paid  his  fare,  insist  on  detaining  the  lug- 
gage of  a  passenger  until  his  fare  was  paid, 
the  defendants  would  be  responsible  for  bis 
act,  as  he  was  engaged  in  discharging  a 
duty  specially  delegated  to  him,  and  exer- 
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h.  Federal  courts  of  the  Vnlted  StaUa. 

In  «  ca^e  where  the  master  of  a  ship  was 
held  to  be  perBonally  liable  ia  damagcB  for 
continued  and  wanton  cruelty  to  paueit- 
gers.  Justice  Story,  sitting  sg  a  circuit 
judge,  based  his  cuDclusion  upon  tbe  broad 
ground  that  the  defendant  had  violated  a 
duty  ^liicL  his  contract  imposed  upon  him 
with  regard  to  the  proper  treatment  of  the 
aggrieved  parties.*  M  the  reason  tlius 
aasignea  would  obviously  hav«  been  equally 
controlling  if  the  action  had  been  brought 
against   the   defendant's   empiajrer,   the   de- 

ctsing  a  right  which  they  poBsesaed.  But 
tlie  defendants  have  no  rigtit  or  authority 
to  exercise  the  power  of  forcibly  taking 
poBSesnion  of  the  passenger's  luggage  whicli 
Ih  in  his  actual  personal  posBession,  by  way 
ind,  consequently,  they 


infer    : 


their 


If, 


therefore,  their  offiei 
ner,  he  cannot  be  said  to  be  acting  under 
their  authority,  and  they  'are  not  respon- 
sible."  This,  it  is  submitted,  was  a  casu 
in  which  recovery  should  have  been  allowed 
on  the  ground  that  the  servant  had  resort- 
imI  to  an  improper  method  of  doing  some- 
thing which  was  within  the  scope  of  his 
authority, — vvi,,  enforcing  the  payment  of 
the  fare. 

■  Chamberlain  v.  Chandler  {1B23)  3 
Mason,  242,  Fed.  Cas.  No.  2.biS:  "In  re- 
spect to  paBsen^rs,"  said  the  learned  judge, 
"the  esse  of  the  oiBster  is  one  of  peculiar 
responsibility  and  delicacy.  Their  contract 
with  him  is  not  for  mere  ship  room  sad 
personal  existence  on  board,  but  for  reason- 
able food,  comforts,  necessaries,  and  kind- 
ness. It  is  a  stipulation,  not  for  toleration, 
merely,  but  for  respectful  treatment,  for 
that  decency  of  demeanor  which  constitutes 
the  charm  of  social  life,  for  that  attention 
which  mitigates  evils  without  reluctance, 
and  that  promptitude  which  adminixters 
aid  to  distress.  In  respect  to  females  it 
proceeds  yet  farther;  it  includes  an  implied 
stipulation  against  general  obscenity,  that 
immodesty  of  approach  wliicli  borders  on 
lasciviousneSB,  and  against  that  wanton 
disregard  of  the  feelinKS  which  aggravates 
every  evil,  and  endeavors  by  the  excitement 
of  terror  and  cool  malignancy  of  conduct 
to  inflict  torture  upon  susceptible  minds. 
What  can  be  more  disreputable  and  at  the 
same  time  distressing,  than  habitual  ob- 
wr-enity,  hnrsh  thrent".  iind  immodest  con- 
duct, to  delicate  and  inolTenaive  femalen! 
What  can  be  more  oppressive  than  to  con- 
fine tbem  to  their  cabins  by  threats  of 
personal  insult  or  injury  ?  What  more 
apitravftting  than  a  malicious  tyranny, 
which  denies  them  every  reasonable  request 
and  seeks  revenge  by  withholding  suitable 
food  and  the  common  means  of  relief  in 
cases  of  seasickness  and  ill  health.  It  is 
intimated  that  all  these  acts,  though  wrong 
in  morals,  are  yet  acts  which  the  law  does 
■ot  punish;  that  if  tbe  person  is  untouched. 
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cision  nay  be  regarded  as  bavii^  involTed 

by  implication  the  doctrine  that  the  lift- 
bility  of  a  carrier  to  a  passenger  ia  predi- 
cable  ID  respect  of  any  acta  of  a  servant 
which  constitute  a  breach  of  tbe  con- 
trset  of  carriage,  and  not  merely  in 
respect  of  acta  done  by  the  servant  with 
relation  to  the  actual  work  of  transpor- 
tation. About  fifty  years  after  the  decision 
tras  rendered,  it  was  cited  aa  authority 
for  that  doctrine  in  a  cose  where  an  action 
for  an  assault  was  held  to  be  maintain- 
able against  the  carrier.  >■  The  same 
theory    aa    to    the    responsibility    of    tbe 

if  the  acts  do  not  amount  to  an  aaaault 
and  battery,  they  are  not  to  be  redreeaed. 
The  law  looks  on  them  aa  unworthy  of  its 
cognizance.  The  master  u  at  liberty  to 
inflict  tbe  moat  severe  mental  sufferings. 
in  the  most  tyrannical  manner,  and  jet  if 
he  withholds  a  blow,  the  victim  may  be 
crushed  by  his  unkindnesa.  He  commits 
nothing  within  the  reach  of  civil  jnrispru' 
dence.  My  opinion  is  that  tbe  law  involves 
no  such  absurdity." 

10  Pendleton  v.  Kinsley  (1871)  3  Cliff. 
4ie,  Fed.  Cas.  No.  10,922  (passenger  on  a 
steamer,  who  had  had  an  altercation  with 
tbe  clerk  about  the  fare,  was  seized  by  him 
and  pushed  down  to  another  deck).  Clif- 
ford, J.,  said;  "Unjustifiable -aa  the  con- 
duct of  the  clerk  was,  the  case  must  be 
viewed  as  between  these  parties  juat  as  it 
would  be  if  no  dispute  had  arisen  as  to  the 
fare,  and  the  questions  to  be  decided  are 
whether  the  defendant  is  liable  for  the  in- 
juries inflicted  upon  the  plaintifT  by  the 
clerk,  and,  if  so,  upon  what  ground  does 
that  liability  rest.  Sufllcient  has  already 
been  remarked  to  show  that  the  owner  of 
(he  steamer  is  liable  to  the  plaintiff  for 
the  injuries  inflicted  upon  him  by  the  agent 
of  the  owner,  but  it  is  quite  impcrtstut  in 
case  of  a  new  trial  to  ascertain  upon  what 
ground  that  liability  arises, — whether  mere- 
ly as  a  principal  answering  for  the  acta 
of  his  agent  in  the  course  of  hie  em- 
ployment, or  as  a  carrier  of  passengers, 
nnswering  as  sucb  for  a  breach  of  the  ob- 
ligation which  he  assumed  as  such  carrier, 
that  the  plaintiff,  as  his  passenger,  should 
not  be  ill-treated  by  himself  or  his  em- 
ployees, and  that  he  and  they  should  use 
all  due  care  and  proper  exertion  to  protect 
him  as  such  passenger  from  any  degree  of 
violence  or  any  kind  of  abuse  or  ill-treat- 
ment from  other  passengers,  or  other  per- 
sons coming  on  board  during  the  trip.  .  .  ■ 
He  may  have  his  remedy  against  the  car^ 
rier,  it  is  said,  if  he  can  prove  that  the 
carrier  was  negligent,  or  that  the  active 
person  was  the  agent  of  the  carrier,  sad 
was  in  the  course  of  his  employmenl.  but, 
If  not,  he  must  be  content  with  his  remedy 
against  the  assailant  of  his  person.  Ad- 
judged cases  may  be  referred  t«  which  sup- 
port that  proposition  without  qualification, 
but  they  do  not  give  full  scope  and  effect 
to  the  obligation  which  the  carrier  assamea 
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towardi  his  pRssenger,  nor  to  the  rights 
and  duties  which  those  relations  create  and 
Implj.  Passengers  do  not  contract  merely 
for  ship  room  and  traaapartatiuo  from  one 
place  to  another,  but  they  also  contract 
for  good  treatment  and  against  personal 
nideness  and  every  wanton  interference 
with  their  persons,  either  by  the  carrier  or 
his  agents  employed  in  the  management  of 
the  ship  or  other  conveyance,  and  for  the 
fulfilment  of  those  obligations  the  carrier 
is  responsible  as  principal,  and  the  injured 
party,  in  case  the  obligation  of  good  treat- 
ment  is  broken,  whether  by  the  principal 
or  his  employees,  may  proceed  against  the 


Conductora  and  employees  of  a 
railroad  company  represent  the  company  in 
the  discharge  of  their  functions,  and,  being 
in  the  line  of  their  duty  in  coUecting  the 
■  fare  or  taking  up  tickets,  the  corporation 
is  liable  for  any  abuse  of  their  authority, 
whether  of  omission  or  commisEioa;  and 
the  same  rule  must  be  applied  in  a  suit 
BgaiDst  the  owner  of  a  steamer  as  the  car- 
rier of  passengers  for  the  misconduct  of 
the  master,  as  the  owners  of  a  Tessel  car- 
rying passengers  for  hire  are  liable  for 
tmaches  of  duty  of  the  master  to  the  pas- 
gengera  equally  as  they  are  in  case  of  mer- 
chandise  committed  to  their  care." 

In  addition  to  Chamberlain  v.  Chandler 
(1823)  3  Mason,  242,  Fed.  Cas.  No.  2,5TG, 
Clifford,  J.,  cited  Hieto  v.  Clark  (1B58)  1 
Cliff.  145,  Fed.  Cas.  No.  10.282,  where  the 
doctrine  laid  down  in  that  case  was  invoked 
aa  *  ground  for  a  decision  to  the  effect 
that  a  steward  of  a  ship,  who  had  attempt- 
ed to  ravish  a  female  passenger,  had  been 
justiSably  discharged  at  a  foreign  port,  the 
passenger  having  refused  to  stay  on  board 
unless  he  should  be  discharf^ed.  Other  cases 
cited  were  Weed  v  Panama  H.  Co.  (1858) 
17  N.  Y.  362,  72  Am.  Dec.  474;  Keene  v. 
Lizard!  fl833)  D  La.  431,  25  Am.  Dec.  IQ7, 
and  noddard  v.  Grand  Trunk  R.  Co.  (1889) 
67  Me.  202,  2  Am.  Rep.  39.  But  the  New 
York  case,  properly  speaking,  is  not  an 
authority  for  imputing  to  a  carrier  miscon- 
duct of  the  description  which  the  learned 
judge   was  considering. 

"In  New  Jersey  S.  B.  Co.  v.  Brockett 
(1S87)  121  U.  S.  637,  30  L.  ed.  1049,  7 
Sup.  Ct.  Rep  1039,  where  the  plaintiff  re- 
covered damat^es  for  beinR-  ejected  with  nn- 
neceesary  violence  from  a  part  of  a  steamer 
where  he  had  no  right  to  be.  it  was  con- 
tended that,  as  the  plaintiff  was  in  the 
forbidden  part  of  the  steamer,  no  case  was 
made  that  would  sustain  an  action  upon 
the  contract  of  transportation,  and  that  a 
request  to  instruct  the  jury  to  find  for  the 
defendant  should  have  been  granted.  But 
the  court  said:  "This  argument  aaaumes 
that  the  plaintiff  could  not  claim  protec- 
tion under  the  contract  for  safe  transporta- 
tion in  respect  to  an  injury  done  him  by 
the  Corapanv's  servants  while  he  was  upon  , 
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a  part  of  the  boat  other  than  that  to  which 
he  was  restricted  by  the  rule  or  regulation 
printed  on  his  ticket.  This  position  cannot 
be  sustained.  We  shall  not  stop  to  inquire 
whether  the  regulation  in  question  is  shown 
to  be  a  part  of  the  contract  for  transporta- 
tion; and  we  assume,  for  the  purposes  of 
this  case,  that  the  plaintiff  stipulated  that, 
during  the  voyage,  he  would  remain  upon 
the  part  of  the  iwat  to  which  deck  pns- 
sengers  were  assigned;  still,  it  would  not 
follow  that  his  violation  of  that  stipula- 
tion deprived  him  of  tlie  benefit  of  hia  con- 
tract. Such  violation  only  gave  the  carrier 
the  right  to  compel  him  to  conform  to  its 
regulation,  or,  upon  his  refusing  to  do  so, 
to  require  him  to  leave  the  boat,  using,  in 
either  case,  only  such  force  as  the  circum- 
stances reasonably  justified.  If  the  injuries 
necessarily  arose  from  his  violation  of  the 
regulation  established  for  deck  passengers, 
the  carrier  would  not  be  resjionsible  there- 
for. But  if  they  were  not  the  necessary 
result  of  his  being,  at  the  time,  on  a  part 
of  the  boat  where  he  had  no  right  to  he, 
and  were  directly  caused  by  the  improper 
conduct  of  the  carrier's  servants,  either 
while  acting  within  the  scope  of  their  gen- 
eral employment,  or  when  in  the  diacliarge 
of  special  duties  imposed  upon  them,  he  is 
not  precluded  from  claiming  the  benefit  of 
the  contract  for  safe  transportation.  .  .  . 
What  will  be  misconduct  on  the  part  of  its 
servant  towards  a  paseenj^er  cannot  be  de- 
fined by  a  general  rule  applicable  to  every 
ease,  but  must  depend  upon  the  particular 
circumstances  in  which  they  are  required 
to  act.  In  the  enforcement  of  reasonable 
regulations  estflblished  by  the  carrier  for 
the  conduct  of  its  business,  the  servant  may 
be  obliged  to  use  force.  But  the  law  will 
not  protect  the  carrier  if  the  servant  uses 
excessive  or  unnecessary  force.  This  doc- 
trine is  well  illustrated  in  Sanford  v.  8th 
Ave.  R.  Co.  (1881)  23  N.  Y.  345,  80  Am. 
Dec.  286."  An  instruction  that,  as  a  mat- 
ter of  law,  more  force  was  used  than  was 
necessary  where  a  deck  passenger  out  of 
his  proper  place  on  a  steamer  was  awak- 
ened from  sleep  by  a  blow  with  a  cane,  and 
without  any  violence  on  his  part  was 
caught,  after  being  struck  several  times, 
by  the  collar  of  his  coat,  and  pulled  head- 
long against  a  barrel  standing  near,  serious- 
ly injuring  his  shoulder,  was  held  not  to 
be  erroneous.  In  the  headnote  the  effect 
of  this  case  is  thus  stntcd:  "A  common 
carrier  undertakes  absolutely  to  protect  its 
passengers  against  the  misconduct  or  neg- 
ligence of  its  own  servants,  employed  in 
executing  the  con  tract  of  transportation, 
and  acting  within  the  general  scope  of  their 
employment "  This  statement  was  adopt- 
ed as  correct  in  New  Orleans  4  N.  E.  R. 
Co.  V.  .Topes  (1801)  142  U.  S.  18,  35  L.  ed. 
019,  12  Rup.  Ct.  Rep.  109,  where  the  ques- 
tion cliipflv  discussed  was  whether  the  plea 
of  self-defense  was  made  out. 

Pullman's    Palace    Car   Co.    v^   Campbell 

I,  doo'^lc 
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Alabama. — Tb«   doctrine  tbkt  a  e&rrier 
mpliedly    atipulatcB    that    his    pkSMiigera 


ahfttl  be  properly  treated,  and  that  be  muat 
KMwer  for  May  tort  of  his  serruitB  whicli 
ftmounta  to  a  br«*cb  of  his  stipulation  in 
thia  regard,  ind  which  ia  committed  b; 
them  while  engaged  in  tbe  discharge  t4 
their  duties,  waa  adopted  in  the  two  earli- 


(1884)  154  U.  S.  613,  38  L.  ed.  1089,  14 
Sup,  Ct,  Rep.  IISI,  affirming  (the  court 
being  eaua]];  divided)  (ISSO)  42  Fed.  484, 
where  tne  right  of  ft  female  paasenger  to 
recover  damages  for  an  indecent  assault 
made  upon  ber  hy  tbe  porter  of  a  sleeping 
car  was  declared  by  Sbiras,  J.,  on  the 
ground  that  tbe  tortious  act  was  "unques- 
tionably a  Tiolation  of  duty  owing  from 
defendant." 

11  In  Gallena  T.  Hot  Springs  R.  Co. 
(1BB2)  4  McCrary,  371,  13  Fed.  116,  the 
conductor  of  a  train  refused  to  honor  a 
return  ticket  on  the  grouod  that  certain 
formalities  had  not  been  satisfied,  and 
afterwards  the  jury  were  thus  charged  by 
Caldwell,  J.:  "The  law  requires  railroad 
companies  to  carry  their  passengers  aafely 
and  treat  them  respectfully.  They  are  un- 
der obligationa  to  use  proper  precautions 
and  exertions  to  protect  paasengers  while 
in  the  cars  from  the  violence  and  insults 
of  strangers  and  copassengers,  and  they 
are  bound,  of  course,  to  protect  tbem  from 
the  assaults,  insults,  and  viotence  of  their 
own   conductors   and   servants." 

On  the  ground  that  it  is  the  duty  of  a 
railroad  company  to  protect  its  passengers 
from  insult  and  Injury  so  far  as  It  can,  it 
was  held  in  Murphy  v.  Western  ft  A.  B.  Co. 
(1886)  23  Fed.  637,  that  if  the  conductor 
and  brakeman  on  a  train  conspire  with 
passengers  thereon  to  remove  another  pas- 
senger who  has  a  right  to  be  on  such  train, 
or  see  such  passengers  eject  their  fellow 
passenger,  and'make  no  effort  to  prevent  it, 
or  make  no  attempt  to  repair  the  mischief 
by  restoring  him  to  his  seat,  the  company 
will   be   liable. 

In  Mann-Bondoir  Car  Co.  t.  Duprfl  (1893) 
81  L.R.A.  289,  4  C.  C.  A.  540,  13  U.  8. 
App.  183,  S4  Fed.  646,  a  paasenger  who  had 
been  unlawfully  ejected  from  a  berth  in  a 
sleeping  car  was  held  to  be  entitled  to  re- 
cover. Nothing,  however,  was  said  regard- 
ing the  characteristic  duty  of  a  carrier. 

In  Texas  t  P.  R.  to.  v.  Willii 


thus  diBPUBsed  by  the  court:  "The  testi- 
mony here  shows  that  he  approached  Wil- 
liams for  his  fare,  but  was  informed  that 
he  was  being  paflsed  by.  the  road  master; 
but,  upon  being  told  by  the  party  that  he 
had  not  given  Williams  permisnion  to  ride, 
he  went  back  to  Williams,  and  again  de- 
manded his  fare,  end  in  doing  this,  he  ad- 
mits that  he  may  have  used  strong  lan- 
guage, may  have  sworn,  and  ssid  that  he 
was  a  'damned  liar.'  How  far  this  was 
proven  by  tbe  testimony  of  the  plaintiff. 
which  was  before  the  court,  the  record  does 
not  disclose,  and  wp  can  only  determine 
what  preceded  the  assault  by  the  admission 
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of  Nicely  himself.  He  was  at  that  time 
acting  within  the  acope  of  his  employment, 
and  when  his  abuse  was  answered  by  some- 
thing which  implied  the  same  insult  he  had 
been  heaping  upon  Williams,  and  which  had 
naturally  been  drawn  out  by  his  owd  lan- 
guage and  conduct,  we  do  not  consider  that  it 
can  be  properly  claimed  that  he  immediately 
abandoned  his  emplojment  as  conductor, 
and  commenced  an  attack  aolely  in  bia  per- 
sonal capacity.  If,  as  is  claimed,  be  waa 
resenting  a  fancied  insult  as  a  man,  it  plain- 
ly appears  from  his  own  testimony  that  it 
waa  one  which  he  had  provoked  as  conduct- 
or, and  we  consider  that  auch  character 
should  reasonably  be  held  to  cover  the 
whole  traoaaetion,  and  that  the  entire  evi-  . 
dence,  when  properly  considered,  cannot 
reasonably  raise  a  question  whether  he  was 
not  acting  beyond  the  scope  of  his  employ- 
ment, which  should  have  been  aubmitted  to 
the  jury."  Having  regard  to  the  plainly 
expreased  opinion  of  the  Supreme  Court 
with  regard  to  the  absolute  quality  of  « 
carrier's  liability  (see  note  II,  lupn),  it 
is  not  easy  to  understand  why  so  much 
paina  should  have  been  taken  in  this  case 
to  refute  tbe  contention  that  the  conductor 
waa  not  acting  as  such  when  he  made  the 
assault  complamed  of. 

In  Robrback  v.  Pullman's  Palace  Car  Go. 

(1009)  168  Fed.  797,  the  court  laid  it  down 
that  "the  carrier  is  liable  absolutely  as  aa 
insurer  for  the  protection  of  the  paaaeogers 
against  assaults  and  inaults  at  the  hands 
of  its  own  servants,  but  none  of  tbe  cases 
include  passengers  who  are  alone  the  cause 
of  the  trouble."  The  court  cited  Hutchin- 
son, Carr.  i  1145;  3  Tbomp.  Neg.  g  3184. 
But  tbe  decisions  of  the  Supreme  Court  do 
not  warrant  the  attribution  of  this  absolute 
liability  to  carriers,  unless,  that  is  to  Bay, 
the  court  understood  the  word  "insurer"  in 
a  qualified  sense,  as  being  applicable  to 
those  classea  of  servants  who  are  "acting 
in  the  line  of  their  duty,  etc."  (see  Pendle- 
ton V.  Kinsley,  note  10,  supra),  where  they 
have   personal   dealings   with   passengers. 

In    Goodwin   v.    Cincinnati    Traction    Co. 

(1010)  69  C.  C,  A  661.  175  Fed.  61.  > 
passenger  in  a  street  car.  after  having  bad 
n  dispute  about  a  transfer,  was  assaulted 
by  B,,  one  of  the  company's  inspp<rtara. 
after  he  had  left  the  car  and  waa  awaiting- 
the  arrival  of  another  car  for  which  he  held 
a  transfer  ticket.  Tbe  defense  offered  was 
that,  at  tbe  moment  of  the  assault  made 
by  B,,  he  was  not  acting  within  the  scope 
of  bis  employment  as  an  inspector,  because 
he  bad  directed  the  passengers  where  to 
go  to  make  the  transfer,  and  had  put  them 
in  the  care  of  H..  another  inspector,  and 
was  then  engaged  in  switching  the  ear  froin 
which  the  plaintiff  had  alighted.    The  evi- 
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est  casea  decided  in  thia  stkte.  >■  A  sab- 
sequent  decisioK  aeema  to  be  acsreelf 
reconcilAbl«  upon  the  facts  with  the  doc- 
trine applied  in  those  cases,  or  onlj  recon- 
cilable with  it  bj  ascribing  to  it  an  un- 
warrantablj'  narrow  sphere  of  operation.!* 

denoe  being  conflicting  as  to  whether  the 
plaintiff  was  in  point  of  fact  under  the 
direction  of  B.  or  of  H.  at  the  time  when 
the  assault  was  committed,  it  was  held 
that  the  trial  judge  had  improperly  non- 
suited the  plaintiff.  It  wew  distinctly  laid 
down  by  the  court  that  the  liability  of  a 
carrier  for  an  aBsault  committed  upon  a 
passenger  depends  upop  whether  the  serv- 
ant was,  at  the  time  of  the  assault,  act- 
ing "within  the  scope  of  his  employment." 
— a  phrase  which  here  means  "engaged  in 
the  performance  of  duties  in  respect  of  the 
particular  passenger  whose  remedial  rights 
are  in  question." 

U  In  Louisville  &  N.  B  Co.  t.  Whitman 
(18B5)  79  Ala.  32S,  the  clearly  established 
doctrine  was  declared  to  be  this, — that  rail- 
road corporations  are  liable  for  all  acts  of 
wantonness,  rudeness,  or  force  done  by  their 
employees  in  and  about  the  duties  assigned 
to  them;  but  that  the  liability  does  not 
extend  to  any  tort,  wantonness,  or  wrong- 
ful act  which  an  employee  might  commit 
in  a  matter  not  connected  with  his  service 
to  the  carrier.  The  action  in  the  case  was 
brought  by  a  person  who  had  purchased  a 
ticket,  but  having  got  on  the  wrong  train, 
was  ejected  from  it  while  it  was  in  rapid 
motion.  Such  an  ejection  would  clearly 
have  been  within  the  scope  of  the  duty  of 
the  servants  in  charge  of  the  train,  bo  that 
the  above  statement  was  an  obiler  dictum, 
in  BO  far  as  it  may  be  supposed  to  embody 
the  doctrine  of  a  carrier's  absolute  liability. 
The  phraseology  of  the  above  statement, 
moreover,  is  somewhat  ambiguous  with  re- 
lation to  that  doctrine.  But  the  actual 
position  of  the  court  is  indicated  by  the 
fact  that  the  case  of  Goddard  v.  Grand 
Trunk  R.  Co.  (1869)  57  Me.  202,  2  Am.  Rep. 
39,  which  is  a  clear  authority  for  that  doe- 
trine,  was  cited  as  a  valid  precedent 

In  Lampkin  v.  Louisville  t  N.  R.  Co. 
(1894)  106  Ala.  2S7,  IT  So.  448,  the  settled 
rule  was  ssid  to  be  that  a  carrier's  obliga- 
tion requires  bim  to  protect  his  pasaengers 
against  the  violence  and  assaults  of  its 
servants.  It  was  held  that  a  complaint 
which  alleged  that  one  "who  was  a  brake- 
man  or  flagman  on  defendant's  train,  and 
an  employee  of  defendant,"  insulted  and 
threatened  plaintiff,  who  had  paid  full  fare 
for  a  first-class  ticket,  and  was  traveling 
on  defendant's  train,  and  "did  assault  and 
beat  plaintiff  while  he  was  setting  off  the 
train  at  his  destination,  sufliciently 
charged  that  the  acts  complnined  of  were 
committed  while  plaintiff  was  a  passenjjer, 
by  a  brakeman  in  the  employ  of  defendant, 
while  in  the  diecharee  of  his  duty  as  brake- 
man.  The  court  cited  the  Goddard  Case, 
Hiipra  and  also  Craker  v.  Chicago  ft  N  W. 
R.  Co.  (1875)  36  Wis.  657, 17  Am.  Rep.  604, 
40  L.R.A.(S.S.) 


But  this  apparent  departure,  if  departure 
it  w«B,  from  the  original  poaition,  was 
merely  temporary.  The  theory  of  the  car- 
rier's absolute  liability  has  once  more  been 
reafQrmed  in  emphatic  language  of  an  ex- 
tremely wide  connotation.  U 

which  is  one  of  the  leading  decisions  regard- 
ing the  absolute  duties  of  a  carrier.  Yet 
it  also  adverted  to  several  cases  in  which 
"the  line  baa  also  been  carefully  and  dis- 
tinctly drawn  between  such  acts  as  are 
here  complained  of,  when  committed  by  an 
agent  of  the  railroad,  while  acting  in  the 
line  and  discharge  of  his  duty,  and  when 
committed  by  him  as  an  individual,  and  not 
connected  with  his  service  to  his  company." 
Most  of  the  cases  cited  had  relation  to  the 
claims  of  mere  strangers.  The  circumstan- 
ces that  two  entirely  distinct  lines  of  au- 
tboritiaa  were  thus  relied  upon  is  calculated 
to  raise  a  suspicion  that  the  court  did  not 
clearly  apprehend  the  fundamental  differ- 
ence between  the  theories  to  which  they  ate 
referable. 

"Goodloe  V.  Memphis  &  C  R  Co.  (1894) 
107  Ala.  233,  29  L.RA.  729,  64  Am.  St.  Rep, 
67,  IB  So.  166.  There  a  trainman,  while 
engaged  in  a  friendly  scuffle  with  a  coserv- 
snt,  accidentally  pushed  the  plaintiff  off 
the  platform  of  a  car.  The  grounds  upon 
which  the  act  was  held  not  to  he  imputable 
to  the  company  were  thus  stated:  '"What 
these  parties  did  to  cause  plaintiff's  injury 
was  not  in  the  line  of  their  respective  en- 
gagements, or  that  of  either  of  them,  to 
their  employer;  it  was  not  fairly  incidental 
to  tbeir  employment;  it  was  not  done  in 
pursuance  of  an  express  or  implied  author- 
ity from  the  master  to  do  it;  it  was  the  re- 
sult of  the  conduct  of  these  employees,  who, 
in  the  commission  of  the  injurious  act, 
however  innocently  done,  had  stepped  aside 
from  the  purposes  of  the  agency  committed 
to  them,  and  inflictad  an  independent  wrong 
on  the  plaintiff;  and  they,  if  anybody,  and 
not  the  defendant  company,  are  liable  for 
it "  From  the  language,  as  well  as  from 
the  actual  decision,  it  is,  to  say  the  least, 
not  an  unreasonable  inference  that  the  car- 
rier's duty  to  protect  passengers  was  not 
regarded  as  extending  beyond  acts  done  by 
servants  with  relation  to  the  actual  work 
of  transportation.  That  this  was  the  doc- 
trinal standpoint  of  the  court  is  also  indi- 
cated by  its  citation  of  Gillimn  v.  South 
&  North  Ala.  R.  Co.  (1881)  70  Ala.  268.— 
a  case  which  involved  an  injury  to  a  person 
not  standing  in  any  contractual  relation  to 
the  carrier,  and  which  was  necessarily  de- 
cided with  reference  to  the  ordinary  rule 
that  a  ma«ter  is  not  liable  for  acts  done  by 
a  servant  outside  the  scope  of  his  employ- 
ment. On  the  other  hand,  one  of  the  prece- 
dents relied  upfln  is  the  Lampkin  Case,  note 
13,  supra,  which  is  clearly  inconsistent  with 
any  such  narrow  conception  of  the  carrier's 
liability. 

l»In  Birmingham  R.  &  Electric  Co.  v. 
Baird  (19011  1.10  Ala.  334,  54  LR.A.  752, 
89  Am.  St,  Rep.  43,  30  So.  45Q,  the  conduct- 
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Arkatuat. — This  is  one  of  the  jUTisdk- 
tiona  in  which  the  doctrine  bb  to  the  abso- 
lute liability  of  a,  carriei  has  been  adopted 
with  respect  to  aeiaulta  by  scrvantB.  i*  In 
ODS  case  the  nonliability  of  a  street  rail- 

or  of  ft  etreet  car  seized  the  bell  rope  to 
prevent  its  being  pulled  a^in  by  a  paa- 
aenger  who  had  already  rung  the  bell  twice, 
and  immediatel;  came  toward  the  pasaen- 
ger  and  assaulted  bim.  "But  as  between 
the  carrier  and  its  passengers  an  entirely 
different  rule  prevails.  As  to  them  the  con- 
tract of  carriage  imposea  upon  the  carrier 
the  duty  not  only  to  carry  safely  and  ex- 
peditiously  between  the  termini  of  the  route 
embraced  in  the  contract,  hut  also  the  duty 
to  conserve  by  every  reasonable  mexns 
their  convenience,  comfort,  and  peace 
throughout  the  Journey.  And  this  same 
duty  is,  of  course,  upon  the  carrier's  agents. 
They  are  under  the  duty  of  protecting  each 
passenger  from  avoidable  discomfort  and 
from  insult,  from  indignities  and  from  per- 
sonal violence.  And  it  is  not  material 
whence  the  disturbance  of  the  passen^r's 
peace  and  comfort  and  personal  security  or 
sarety  comes  or  is  threatened.  It  may  be 
from  another  pasaenger,  or  from  a  tres- 
passer or  other  stranger,  or  from  another 
servant  of  the  carrier,  or,  a  fortiori,  from 


cases  the  carrier  is  liable  in  damagee  to  the 
injured  passenger      And  it  is  of  no  conse- 

rmce,  when  the  wrong  is  committed  by 
carrier's  own  servant, — even  that  serv- 
ant particularly  charged  with  the  duty  of 
conserving  the  pnEsenger's  well  being  en 
roule, — that  the  act  bears  no  connection  or 
relation  with  or  to  the  duties  ol  such  serv- 
ant to  the  carrier,  and  is  not  committed 
as  an  incident  to  the  discharge  of  any  duty, 
but  is  utterly  violative  of  all  duty,  and 
apart  and  away  from  the  scope  of  employ- 
ment BH  that  term  is  understood  in  the 
class  of  cases  first  above  referred  to.  The 
carrier  is  liable  in  such  cases  becaifSe  the 
act  is  violative  of  the  duty  it  owes  through 
the  servant  to  the  pnsaunner,  and  not  upon 
the  idea  that  the  act  is  incident  to  »  duty 
within  the  scope  of  the  servant's  employ- 
ment, and  it  is  manifestly  immaterial  that 
the  act  may  have  been  one  of  private  ret- 
ribution on  the  part  of  the  servant,  actu- 
ated by  personal  malice  towards  the  pas- 
senger, and  having  no  attrihute  of  service 
to  the  carrier  in  it.  It  is  wholly  inapt  and 
erroneous  to  apply  the  doctrine  of  scope  of 
employment  as  ordinarily  understood,  to 
such  an  act.  Its  only  relation  to  the  scope 
of  the  servant's  employment  rests  upon  the 
disregard  and  violation  of  a  duty  imposed 
by  the  employment.  This  ia,  beyond  ques- 
tion, we  think,  the  true  docfrine,  on  prin- 
ciple; and  while,  as  indicated  above,  there 
are  adjudications  against  it.  the  great 
weifrht  of  authority  supports  it."  The 
court,  after  referrinR  to  the  Reneral  rule 
which  precludes  recovery  against  the  mas- 
40  L.R.A.(N.S.) 


way  company  for  the  arrest  o(  a  passeager 
at  the  instance  of  a  servant  was  affirmed 
on  the  ground  that  his  act  was  beyond 
the  scope  of  his  authority.  IT  But  more 
recently   the  doctrine  that  a  carrier   ia  an 

ter  unless  the  tortious  act  was  within  tlie 
scope  of  the  servant's  employment,  proceed- 
ed thus:  It  was  held  that  the  court  had 
erred  in   instructing  the  jury   with   respect 

to  "scope  of  employment,"  but  that  the 
error  was  nonprejudicial  as  regards  the  de- 
fendant. It  is  Bomewhat  strange  that  the 
Goodloe  Case,  supra,  was  not  referred  to. 
The  difficulty,  if  not  impossibility,  of  recon- 
ciling it  with  tbe  language  of  the  above  ex- 
tract, would  seem  to  have  been  a  point  de- 
manding some  notice  by  tbe  court. 

In  Birmingham  R.  Light  ft  P.  Co.  y.  Par- 
ker (1909)  161  Ala.  248,  60  So.  55,  the  court 
relied  upon  the  above  case  and  quoted  with 
approval  the  following  statements  in 
Hutchinson  on  Carriers,  §§  982,  1101:  -The 
contract  of  carriage  as  to  female  passen- 
gers embraces  an  implied  stipulation  that 
the  carrier  will  protect  them  against  gener- 
al obscenity,  immodest  conduct,  or  wanton 
approach."  The  duty  which  a  carrier  owes 
to  a  female  passenger  to  protect  her  from 
indecent  assaults  by  its  servants  cannot  be 
frittered  away  by  questions  of  whether  the 
servants  were  acting  within  the  scope  of 
their  authority." 

See  also  Birminsham  R,  Light  ft  P.  Co. 
T.  Mullen  (1003)  138  Ala.  614,  35  So.  701 
(where  the  actual  point  upon  which  the 
decision  turned  was  the  just  ill  ability  of  an 
assault)  ;  Alabama  City,  G.  4  A  R.  Co.  v. 
Sampley  (1910)  189  Ala.  372,  52  So,  142 
(absolute  duty  recognized  in  a  case  which 
turned  on  the  queation  whether  the  ag- 
grieved ^arty  had  ceased  to  be  a  passenger 
at  the  time  when  he  was  assaulted). 

In  Louisville  A  M.  H.  Co.  v.  Perkins 
(1905)  144  Ala.  325,  30  So  305,  it  wts 
held  that  a  good  cause  of  action  was  stated 
by  a  complaint  which  alleged  the  wrongful, 
wilful,  wanton,  and  intentional  ejection  of 
a  passenger  from  a  train  by  a  conductor, 
and  that  it  was  not  necessary  to  aver  that 
the  defendant's  employees  knew  of  tbe 
plaintiff's  peril  when  he  was  ejected.  'The 
motive  which  prompted  the  ejection  is  not 
stated.  The  case  is  therefore  one  of  inde- 
cisive import  in  the  present  connection. 

« St.  Louis,  I.  M.  ft  S.  R.  Co.  V.  Dow- 
giallo  (1907)  82  Ark.  280,  101  S.  W.  412 
(defendant  liable  for  a  wrongful  and  un- 
provoked assault).  The  court  cited  with 
approval  2  Hutchinson,  Carr.  8S  10P3.  1094; 
4  Elliott,  Railroads,  8  1638;  Thomp.  S^. 
g  3188;  2  Fetter,  Carr.  Pass.  SS  306.  386. 

"Little  Rock  Traction  ft  Electric  Co.  v. 
Walker  (IflOS)  85  Ark.  144,  40  L.R.A.  473, 
45  S.  W.  67,  where  it  was  held  that  s  con- 
ductor, who  was  merely  empowered  by  the 
company's  rule  to  remove  from  the  car  paa- 
sengers  who  did  not  pay  their  fare,  had  no 
autboritT  to  make  an  arrest  for  this  causa. 
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insurer  against  all  acts  of  violence  on  the 
part  of  his  employeea  nas  held  to  be  ap' 
plicable  to  wrongful  arrests.  1* 

California. — The  only  relevant  cases 
which  eo  far  have  been  decided  in  this 
state  proceeded  upon  the  ground  that  the 
torts  in  question  were  committed  within 
the  scope  of  the  tort  feasor's  authority.  IS 
In  one  of  them,  it  will  be  observed,  the 
court  expressly  declined  to  consider  whether 

"'"In  Mayfield  v.  St.  Louis,  L  M.  ft  S.  R. 
Co.  (IBIO)  07  Ark.  S4,  32  L.R.A.(N.S  )  525, 
133  S.  W.  IBS,  the  court  made  the  follow- 
ing remarks  with  reference  to  a  hypothoti- 
cnl  situation  the  existence  of  which  was  in 
point  of  fact  negatived  by  the  evidence: 
"A  railroad  company  as  a  common  carrier 
of  passengers  is  bound  to  use  extraordinary 
care  not  only  to  carry  its  passengers  safely, 
but  also  to  protect  them  during  the  carrinf,'n 
from  aseaulC  or  injury  from  its  agents  in 
charge  of  the  train  and  from  others.  By 
its  contract  the  rsilroad  company  assumes 
the  obligation  to  protect  the  passenger 
against  any  negligent  or  wilful  misconduct 
of  its  servants  while  performing  the  car- 
riage;   it    also   assumes    the   obligati 


'  wrongful  misconduct  of  others  on  the 
train.  The  conductor  has  control  not  oniy 
over  the  movements  of  the  train,  but  over 
persons  on  it,  and  has  authority  to  compel 
the  observance  of  the  rules  of  the  company 
by  all  persons  on  the  train  He  has  there- 
fore the  power,  under  ordinary  circum- 
stances, to  protect  them  from  violence  ov 
wrongful  injury  from  others,  and  the  law 
makes  the  company  liable  for  an  injury  to 
a  passenger  resulting  from  a  negligent  fail- 
ure to  exercise  such  power.  It  is  therefore 
liable  for  any  wrongful  arrest  of  a  passen- 
ger, made  or  procured  by  its  servants  in 
charge  of  the  train;  and  it  is  also  liable 
for  an  illegal  arrest  of  the  passenger,  made 
by  others,  which,  in  the  exercise  of  due  dil- 
igence, it  could  have  prevented." 

In  Moor*  v.  Louisiana  &  A.  R.  Co.  (IBIl) 
00  Ark.  233,  34  L.R.A.(N.S.)  299,  137  8,  W. 
826,  a  demurrer  was  held  to  have  been 
erroneously  sustained  to  a  complaint  which 
alleged  that  the  auditor  of  a  railroad  com- 
pany, while  he  was  in  charge  of  a  train, 
falsely  accused  a  passenger  of  stealing  a 
watch  fob,  and  had  him  illegally  arresteil, 
but  did  not  state  that  the  auditor  in  doing 
this  was  acting  within  the  scope  of  his  au- 
thority. The  ease  cited  in  note  17,  supra, 
was  relied  on  by  counsel  for  defendant,  but 
not  referred  to  the  court. 

l»Tn  Turner  v.  North  Beach  ft  M.  R.  Co. 
(1S6B)  34  Cal.  504.  it  was  held  that  a  col- 
ored passenger  whom  the  conductor  of  a 
street  car  had  wrongtuUv  eiected  was  en- 
titled to  recover  actual  damages,  even 
though  the  misfeasance  constituted  a  viola- 
tion of  the  carrier's  express  orders,  and  was 
prompted  by  malicious  motivi-s.  Tlie  ratio 
ilpridetidi  wan  simply  that  the  conductor 
had  acted  within  the  scope  af  his  agency. 
40  L.R.A,(N.S.) 


the  tort  in  question  could  be  imputed  to 
the  defendant  on  the  ground  of  his  being 
bound  to  protect  the  plaintiff  from  mal- 
treatment. 

Colorodo. — The  theory  of  an  absolute  ob- 
ligation on  the  carrier's  part  has  been 
adopted  in  this  state.  *• 

District  of  Columbia. — In  one  case  a 
street  car  company  was  held  to  be  liable 
for   injuries   caused   to   a   passenger   whom 

In  Trabing  v.  California  Nav.  ft  Improv. 
Co.  (18B8)  ]21  Cal.  137,  33  Pac.  844,  a 
motion  for  n  nonsuit  was  held  to  have  been 
properly  denied,  because  the  evidence  tend- 
ed to  support  a  complaint  which  alleged 
that  the  defendant's  servants  and  agents 
in  charge  of  the  steamer  wrongfully  placed 
liandculfs  on  the  plaintiff,  took  him  to  the 
tower  deck  of  the  defendant's  steamer, 
chained  him  to  a  post  in  such  a  way  as  to 
causa  him  great  bociily  pain,  kept  him 
chained  thereto  until  the  steamer  reached 
a  place  short  of  the  destination  to  which 
he  had  paid  his  fare,  and  there  wrongfully 
ejected  him  from  the  steamer.  The  suffi- 
ciency of  the  complaint  as  against  a  special 
demurrer  was  affirmed  on  the  grounds  thus 
explained:     "The  wrongs  and  injuries  com- 

Eilained  of  are  alleged  to  have  been  commit- 
ed  by  the  defendant's  servants  and  agents 
'who  were  at  said  time  in  charge  of  said 
steamer.'  This  allegation  sufficiently  dis- 
tinguishes between  those  who  were  author- 
ized to  represent  the  defendant  in  the  man- 
agement and  control  of  the  boat  and  its 
business,  and  those  who,  thouf;h  employees 
and  servants,  were  merely  laborers  and 
under  the  immediate  control  of  tliose  'in 
charge  of  said  steamer.'  Whether,  if  these 
alleged  wrongs  and  injuries  had  been  per- 
petrated by  the  deck  hands  of  their  own 
motion,  and  without  the  direction  of  any- 
one in  control  of  the  steamer  and  its  busi- 
ness, the  defendant  would  not  he  liable, 
upon  the  ground  that  it  was  its  duty  to 
prevent  it.  need  not  he  considered.  .     . 

The  answer  of  defendant,  as  well  as  the 
evidence  given  on  behalf  of  the  plaintifT. 
shows  that  all  the  acts  of  the  captain  con- 
stituting the  alleged  wrongs  and  injuries 
were  done  and  performed  upon  defendant's 
boat  in  its  operation  as  a  common  carrier 
by  the  captain  in  charee  thereof,  in  the  line 
of  his  employment.  That  he  was  author- 
ised by  the  defendant  to  see  that  persons 
being  transported  upon  the  said  steamer 
paid  their  fare,  and  fo  collect  the  same, 
and  to  remove  from  the  steamer  those  who, 
not  having  paid  their  fare,  refused  to  pay 
it  when  demanded,  cannot  be  (|Uestioneil. 
That  waa  not  only  'in  the  line  of  his  emplny- 
ment,'  but  one  of  the  very  purposes  tor 
which  he  was  emploved," 

»Blcecker  V.  Colo'rado  &.  S.  R.  Co.  (1011) 
.^0  Colo.  140,  33  L.R.A.(X.S-I  38(1.  114  Pac. 
481  (fact  that  a  railroad  conductor  waa  not 
instructed  by  the  company  to  use  inhultint 
lantruase  toward  a  paAsenger.  and  did  not 
ratify  his  act  in  using  it.  would  not  relievo 
it  from  liability  for  the  mental  angiiifh 
14  .     ^IC 
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■  conductor  lud  wilfull;  ejected  from  k 
moTing  car.  ■>  It  would  seem  tfa»t  the 
court  intended  merely  to  adopt  the  restrict- 
ed doctrine  that  the  existence  of  the  con- 
tract of  carriage  opetatrd  to  render  the 
carrier  liable  for  tbe  wilful  a*  well  aa  the 
negligent  acta  of  his  servant,  in  lo  far  as 
they  are  dooe  in  the  course  of  tbe  employ- 
ment. H 

Plorufd.— In  this  atate  the  doctrine  of 
the  abaolute  liability  of  a  carrier  for  the 
torts  of  his  servants   has   been  adopted.  ■■ 

Oeorgia. — The  provisions  of  tbe  Civil 
Code  which  are  material  in  the  present 
connection  are  the  following:  Code  1895, 
g  3817  (Code  1910,  §  4413),  declares  that 
"every  person  shall  be  liable  tor  torts  com- 
mitted by  his  .  .  .  servant  by  his  com- 
mand, or  in  the  prosecution  and  within  the 
scope  of  his  business,  whether  the  same  be 
by  negligence  or  voluntary."  By  Code  3895, 
g  2321  (Code  1910:  S  2760),  it  is  enacted 
that  "a  railroad  company  shall  be  liable 
tor  any  damage  done  ...  by  any  per- 
son in  the  employment  and  service  of  such 
company,   unless   the   company   shall   make 


it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  all  eases  being 
against  tlie  company." 

Code  IS'Ja,  g  2266;  Code  IBIO,  %  2714. 
"A  carrier  o{  passengers  is  bound  also  to 
extraordinary  diligence  on  behalf  of  him- 
self and  bis  agents  to  protect  the  lives  asd 
persons  of  his  passengers.  But  he  is  not 
liable  for  injuries  to  tbe  person  after  hav- 
ing used  such  diligence."** 

It  has  been  held  that  under  tliese  pro- 
visions the  liability  of  a  railway  com- 
pany to  a  passenger  for  the  wilful  torts 
of  their  servants  is  determinsble  upon  tbe 
same  footing  as  at  common  law.  U  TIk 
doctrine  applied  in  the  cases  decided  from 
this  standpoint  is  thus  stated  in  the  bead- 
note  written  for  one  of  them  by  the  court 
itself.  "Railroad  companies  are  responsi- 
ble to  passengers  for  the  torts  cf  conductoia 
and  other  servants  employed  in  running 
traiViB,  where  such  torts  are  committed  in 
connection  with  the  business  intrusted  to 
such  servants,  and  spring  from,  or  grow 
immediately   out   of,   such   business." » 


caused  to  the  passenger) ;  Denver  Tramway 
Co.  V.  Reed  (18B4)  4  Colo.  App.  600,  36 
Pac.  657  (wrongful  ejection  of  passenger 
from  street  car  by  ron<Iuctor). 

M  Converse  T.  Washington  ft  G.  R  Co. 
(1876)  S  MacArth.  GD4. 

KThe  authority  mainly  relied  on  was 
Weed  V.  Panama  R.  Co.  (1858)  17  N.  Y. 
362,  72  Am.  Dec.  474,  which  goes  no  further 
than  this. 

*»Pelot  V.  Atlantic  Coast  Line  E.  Co. 
fimOl  no  Pla.  IftB,  53  So.  937.  The  sylla- 
bus written  by  the  court  runs  as  follows: 
Passengers  do  not  contract  with  carriers 
merely  for  ship  room  and  transportation 
from  one  place  to  another,  but  for  good 
treatment  and  against  prrsonnl  rudeness 
and  want  of  interference  with  their  persons, 
either  by  the  carrier  or  his  SKcnts  employed 
in  the  management  of  the  ship  or  other  con- 
veyance: and  whatever  may  be  the  motive 
which  incites  a  carrier's  servant  to  commit 
an  unlawful  or  improper  act  towards  a  pns- 
senger  during  the  existence  of  the  relntion 
of  carrier  and  passenger,  end  regardless  of 
whether  the  wrong  is  committed  in  the  exe- 
cution of  the  servant's  employment,  the 
carrier  is  liable  for  the  act  and  its  natural. 
and  legitima-te  consequences. 

<*  It  has  been  held  that  where  a  railway 
compnny  is  sued  for  a  wilful  and  unjustifl- 
abie  assault  made  upon  a  passenger  by  one 
of  its  servants,  but  no  negiifience  on  the 
part  of  that  or  any  other  servant  is  alleged, 
the  law  relating  to  the  extraordinary  care 
which  a  carrier  owes  to  passengers  under 
the  provision  is  not  involved,  and  conse- 
quently a  charge  upon  tlie  subject  of  such 
care  is  improper.  Atlnnta  Consol.  Street 
R.  Co.  V.  Keenv  {1806)  09  Ga.  266.  33  L.R.A. 
824.  2.')  S.  E,  62n ;  Scahoflrd  Air-Line  R.  Co. 
V.  O'Quin  (1805)  124  Ga.  330.  2  L.R.A, 
40  L,R.A.(N.S.) 


(N.S.)  472,  52  8.  E.  427;  Savannah  Electric 
Co.  V.  Pritchard  (1909)  133  Ga.  747,  66  S.  E. 
052.  In  the  last- mentioned  case  the  court 
also  disapproved  of  a  charge  that  the  car- 
rier must  furnish  safe  appliances  to  pas- 
sengers.  while  traveling,  which  must  be  in 
good  condition,  and  inspected  with  reason- 
able care,  and  that  the  carrier  must  use  or- 
dinary care  in  the  selection  of  proper  offi- 
cials upon  its  cars,  having  in  view  the  busi- 
ness they  are  lo  perform. 

In  Mason  v.  Nashville  C.  &  St.  L.  B.  Co. 
(1910)  135  Ga.  741,  33  L.R.A.(X.S.)  280.  70 
S.  E.  225,  it  was  held  that,  having  regard 
to  the  phraseology  of  tlie  provision,  it  was 
error  to  instrurt  the  jury  that  "carriers 
must  treat  their  passengers  respectfully. 
and  protect  them,  so  far  as  they  reasonsMy 
can,  from  injury  or  insult  on  the  part  of 
their  employees." 

« Peeplcs  V.  Brunswick  &  A.  R.  Co. 
(I87S)   eo  Ga.  281. 

MGasway  v.  Atlanta  A  W,  P.  R.  Co. 
(1877)  G8  Ga.  216.  There  recovery  was 
sought  under  a  complaint  containing  twn 
counts,  one  of  which  was  to  the  effect  thai 
the  baiignge  master  beat  and  maltreated  the 
plaintiff  wrongfully  while  engaced  in  having 
the  baggage  of  his  wife  checked;  the  sec- 
ond, to  the  effect  that,  when  he  was  riding 
on  the  cars  with  his  wife  afterwards,  the 
onndncfor  awoke  him  from  sleep,  and,  rec- 
ognizing him.  threatened  to  shoot  him,  and 
made  him  jump  off  the  cars  while  they  were 
running.  The  court,  after  showing  that 
under  other  provisions  of  the  Code,  the  word 
"person"  must  be  construed  as  including 
corporationa,  observed:  "On  Ihe  whole.  «e 
think  that  the  true  principles  dedufible 
from  our  own  Code  and  the  general  law. 
and  the  reason  and  spirit  thereof,  are  these: 
First,  if  the  ^nductor  or  other  officer,  on  a 
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Taken  literally,  this  statpment  migbt 
8e«m  to  import  a,  leBponaibility  extendiDg 
onlf  to  torts  which  should  be  directly  re- 
lat«a  to  the  actual  work  of  tranaportation. 
But  the  circumstances  inTolved  in  the  case 
with  reference  to  which  it  wee  made  sbow 


railroad  train,  in  the  eiercise  of  a  general 
power  intrusted  to  him  by  the  company, 
in  respect  to  passengers,  clothed  with  au- 
thority to  exact  pay  from  them,  to  receive 
their  tickets,  to  receive,  check,  and  deliver 
their  baggage,  to  supervise  their  conduct,  to 

Sut  them  off  the  train  if  disorderly,  to  care 
ir  their  reasonable  comfort  and  protection, 
— if,  in  the  scope  and  range  of  such  busi- 
neas,  the  agent  act  in  a  manner  to  trespass 
upon  the  rights  of  passengera,  to  inault  or 
maltreat  them,  to  assault  or  wound  or  beat 
them,  to  frighten  them  so  as  to  force  them 
ofT  the  cars  without  justiBable  excuse  or 
reason,  we  think  that  the  company  is  re- 
sponsible for  such  tortious  conduct  of  its 
agents  and  servants  acting  where  it  put 
them  to  use  discretion  and  judgment,  and 
within  the  business  it  intrusted  especially 
to  them.  .  .  .  It  is  a  duty  that  these 
carriers  of  passengers  owe  to  the  public  to 
employ  reliable  and  gentlemanly  agents  to 
conduct  and  manage  their  traina;  and  if 
they  do  not  employ  such,  they  should  be 
made  responsible  for  torts  committed  by 
those  whom  they  have  employed,  and  to 
whom  they  have  given  the  power  to  violate 
their  duty,  imposed  by  law,  safely  to  trsns- 

Eort  the  passenger  and  decently  to  treat 
im  on  bis  journey  so  long  as  be  properly 
demeans  himself." 

Kin  Peeples  v,  Brunswick  ft  A.  R,  Co. 
supra,  the  declaration  alleged  that  plaintiff 
was  a  passenger  on  defendant's  roadj  that 
be  was  in  the  usual  passenger  coach;  that 
while  thus  situated,  and  entitled  to  the 
care  and  protection  of  defendant,  at  an  in- 
termediate station,  he  was  called  out  of 
the  train  by  the  conductor  in  charge  there- 
of, who  was  defendant's  agent,  and  was 
beaten,  bruised,  etc.  Held,  that  the  failure 
to  allege  in  express  terms  that  the  agent 
acted  "in  the  prosecution  and  within  the 
scope  of  his  business"  was  not  a  vital  de. 
feet,  and  that  the  court  erred  in  dismissing 
the  case  on  general  demurrer.  j4  lifer,  had 
the  injury  been  inflicted  after  the  delivery 
of  the  plaintiff  at  his  destination. 

In  Atlanta  ft  W.  P.  R.  Co.  v.  Condor 
(3885)  76  Ga.  SI,  where  a  brakenian  re- 
fused to  allow  a  pnssen^er  to  pass  out  of 
one  car  into  the  next  while  the  train  was 
in  motion,  there  beinff  no  rule  of  the 
company  forbidding  such  pas»ing,  the  com- 
pany was  held  liable  for  opprobrious  lan- 
guage and  an  assault  by  the  brakemnn  dur- 
ing an  altercation  arising  out  of  the  re- 
in Western  ft  A.  R.  Co.  v.  Turner  (1884) 
72  Ga.  292,  53  Am.  Rep.  842,  a  person  de- 
siring to  become  a  passenger  upon  a 
freight  train  entered  the  caboose,  and  the 
conductor  insolently  refused  to  carry  him, 
and  struck  him  with  his  tnnlrvn;  the  lia- 
40  L.RA.(N.S.) 


that  it  is  to  be  construed  as  applying  also 
to  breaches  of  an  assumed  duty  on  the  car- 
rier's part  to  see  that  his  passengers  ara 
properly  treated.  This  view  of  its  mean- 
ing is  amply  confirmed  by  the  later  do- 
cisions  of  the  court.  K 


ground  that  the  aggrieved  party  v 
a  passenger  "within  the  reason  and  spirit 
of  the  Gas  way  Case,"  supra.  The  court 
said:  "The  duty  of  the  conductor  was 
twofoldi  First,  if  he  refused  the  plaintiff 
passage,  to  do  so  in  a  polite  manner,  and 
give  him  a  reasonable  opportunity  to  quit 
the  cab  of  his  own  motion.  Secondly,  if, 
after  having  done  this,  the  plaintiff  still 
refused  to  leave  the  cab,  then  to  use  such 
reasonable  force  as  was  necessary  to  eject 
him  therefrom.  Whatever  the  conductor  did 
in  relation  to  either  of  these  matters  was. 
under  the  facts  of  this  case,  clearly  done 
in  the  prosecution  and  within  the  scope  of 
his  business,  and  the  company  was  liable 
for  bis  conduct,  even  though  it  was  volun- 
tary. He  had  no  right  to  insult  the  plain- 
tiff by  the  use  of  vulgar  and  profane  lan- 
guage and  abusive  epithets,  and  then,  with- 
out provocation,  to  besit  him  over  the  head, 
in  his  face  and  mouth,  and  knock  him  out 
of  bis  cab  door  with  his  lantern," 

In  -Savannah,  F.  ft  W.  R  Co,  v.  Quo 
(1897)  103  Ga.  12B,  40  L.R.A.  483,  68  Am. 
St.  Rep.  85,  2S  S.  E.  e07,  a  railway  company 
was  held  to  be  liable  for  an  assault  made 
by  a  baggage  master  upon  a  female  passen- 
ger, with  intent  to  commit  rape. 

In  Wolfe  V.  Georgia  R.  ft  Electric  Co. 
(1907)  2  Ga.  App.  499,  58  S.  E.  899,  the 
court,  proceeding  upon  the  ground  that  a 
common  carrier  is  bound  to  protect  a  pas- 
senger from  insult  as  well  as  from  physical 
injury,  and  especially  from  insult  offered 
by  its  servants,  held  that  an  action  was 
maintainable  against  a  railway  company 
for  the  insult  Implied  in  the  fact  that  its 
conductor,  in  enforcing  Penal  Code  1895, 
§  627,  which  requires  conductors  to  separate 
white  and  colored  passengers,  called  the 
plaintiff,  a  white  man,  a  negro,  or  intimated 
that  he  was  of  African  descent. 

In  Georgia  R.  ft  Electric  Co.  v.  Baker 
(1004)  120  Ga.  901,  48  S.  E.  35B,  it  was 
held  that  the  trial  judge  had  improperly 
sustained  a  demurrer  to  a  petition  which 
alleged  that  a  conductor  maliciously  made 
all  manner  of  ungentlemanly  remarks  cal- 
culated to  annoy  a  female  passenger.  On 
the  review  of  this  case  after  the  trial  con- 
sequent upon  the  overruling  of  the  demur- 
rer hud  taken  place,  the  court  of  appeals 
held  that,  in  order  to  warrant  a  recovery 
in  an  action  by  a  passenger  to  recover  for 
an  insult  given  hy  the  conductor  of  a 
street  car,  his  acta  must  have  been  such  as 
did  not  only  humiliate  and  insult  plaintiff, 
but  such  as  would  reasonably  tend  to  hu- 
miliate anv  person  in  similar  circumstances. 
(1907)  1  Ga.  .\pp.  832.  59  S.  E.  88. 

For  other  cases  in  which  the  liability  of 
railway   companies    in    respect   of   assaults 
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Idttho. — In  thU  state  the  doctrine  tliat  % 
carrier  is  subject  to  an  abaolute  duty  to 
protect  pasaengeri  against  tlte  misfeaBancB 
of  his  emptoyeea  baa  been  applied  in  a 
case  where  the  plaintiff  wag  wrongful Ij- 
ejected   from   a  train.  M 

Iltinoit. — In  tlie  earliest  relevant  case  in 
this  Btate  the  Bcope  of  the  servant'*  au- 
thority    waa    explicitly    treated    by    the 

•nd  inaulta  by  aervants  waa  treated  as 
being  absolute,  aee  Peavy  v.  Georgia  R.  & 
BItg.  Co.  (lesS)  81  Ga.  485,  12  Am.  St.  Rep. 
334,  8  S.  G.  JO   (question  chiefly  discussed 

was  whether  provoking  words  of  passenger* 
excused  defendant) ;  Savannah  Street  R. 
Co.  T.  Bryan  (1S90)  86  Ga.  312,  22  Am.  St. 
Rep.  464,  12  S.  h.  307;  Bast  I'enneasee,  V. 
&  G.  R.  Co.  V.  Fleetwood  (18B2)  90  Ga.  83, 
16  S.  E.  778  (passEnger  insulted  and  as- 
saulted by  a  conductor  on  account  of  per- 
sonal animosity)  i  Columbus  &  R.  R.  Co.  v. 
Christian  (169o)  97  Ga.  GO,  25  S.  E.  411 
(the  court  laid  it  down  arguendo  that  a 
railroad  company  is  liable  if  its  freight 
agent  takes  advantage  of  the  opportunity 
afforded  by  the  presenre  of  a  patron  at  hia 
place  of  business  to  bring  about  a  difficulty 
with  the  patron  upon  the  occasion  of  some 
previous  private  quarrel) ;  Georgia  R.  & 
Bkg.  Co.  V.  Richmond  (1896)  98  Ga.  495,  25 
8.E.  566;  Brunswick  &  W,  R.  Co.  Moore 
(1«97)  101  Ga.  (184,  28  S.  E.  1000  (main 
question  involved  was  whether  plaintiff 
was  entitled  to  a  passenger's  rights  at  the 
time  when  he  waa  sssaulted);  Cole  v.  At- 
lanta ft  W.  P.  R,  Co.   (1897)   102  Ga.  474, 


14,  76  Am.  St.  Rep.  .19,  33  S.  E.  065  (pas- 
senger assaulted):  Central  B.  Co.  v.  Brown 
llftOl)  113  Ga.  414,  84  Am.  Rt,  Rep.  250,  38 
5.  E.  989  (paasen^^r  assaulted)-,  Danncn- 
berg  V.  Berliner  ( lOO:))  118  Ga,  889,  ir>  S,  E. 
682  (Hrat  appeal,  116  Ga.  955.  00  L.R.A. 
559,  43  S.  K.  403 ;  Macon  R.  4  Light  Co.  v. 
Mason  (1005)  123  Ga.  773.  51  S.  K  569)  ; 
Savannah  Electric  Co,  v.  Pritchard  (1010) 
133  Ga.  747,  66  S.  E.  952. 

In  Central  of  Georgia  R.  Co.  v.  Motes 
(1903)  117  Ga.  023.  62  L.R.A.  507,  97  Am. 
St.  Rep.  223,  43  S.  E.  900,  the  violent  act 
alleged  had  a  direct  relation  to  the  enforce- 
ment of  a  regulation,  so  that  the  company 
would  have  been  liable  in  any  view  of  its 
obligations   if   the   act   had   been   wrongful. 

Tn  Mason  v.  Nashville,  C.  4  St.  L.  R.  Co. 
(1911)  135  G^.  741.  33  L.R.A.(N.S)  280, 
70  S.  E.  225,  the  following  remarks  were 
made:  "At  the  outset  it  is  well  to  re- 
member that  in  dealing  with  the  general 
question  of  whether  a  maflter  fs  liable  for 
a  wilful  tort  of  his  servant,  the  doctrine  of 
respondeat  superior  furnishes  the  basis  for 
decision  if  there  are  no  statutory  provisions 
on  the  subject,  but  that  in  certain  instan- 
ces there  is  a  relation  between  the  master 
and  the  injured  person,  out  of  which  arises 
a  duty  of  protection;  and  this  duty  is  to 
be  considered  in  addition  to  the  genera) 
doctrine  mentioned  above.  This  is  true  as 
40  L.R.A.(N.S.) 


supreme  court  as  the  gauge  of  the  carrier's 
liability.  **  Subsequently  the  court  applied 
the  doctrine  that  a  carrier  impliedly  gunr- 
antees  that  his  passengers  shall  be  pro- 
tected against  violent  acta  or  insulting 
language  on  the  part  of  the  servants  wbdm 
be  placea  in  charge  of  the  vehicle  by  which 
the  passengers  are  conveyed.  ■*  If  the  lan- 
guage of  the  supreme  court  should  be  con- 
to  a  carrier  and  its  passengers.  The  carrier 
owes  to  its  passengers  a  duty  of  protection 
even  against  outsiders.  A  fortiori  it  mu«t 
protect  its  passengers  against  its  own  em- 
ployies  engaged  in  the  per.ormance  of  \ta 
contract  of  carriage,  and  for  whose  acts  in 
BO  doing  it  is  responsible." 

In  Savannah  Electric  Co.  v.  Wheeler 
(1B07)  128  Ga.  560,  JO  L.RA(N.S.)  1176, 
68  8.  E.  38,  where  a  drunken  street -car 
conductor,  during  an  altercation  with  a 
passenger  about  the  fare,  Bred  several  shots, 
one  of  which  hit  him.  while  another  struck 
and  killed  the  plaintiff's  decedent,  a  foot- 
passenger  in  the  street,  it  was  laid  down 
arguendo,  that  the  railway  company  waa 
liable  for  the  injury  received  by  the  pas- 
senger, because  the  conductor,  in  dealing 
with  the  passenger  and  shooting  at  him. 
was  "acting  in  the  prosecution  and  scope  ui 
the  business  intrusted  to  him,"  within  the 
ing  of  the  law.    Having  regard  t 
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that  the  phrase  within  the  quotatio 
must  be  understood  in  the  broad  sense  of, 
"performing  as  tiie  representatitve  of  his 
master  absolute  contractual  duties." 

»*  Lindsay  v.  Oregon  Short  Line  R.  Ca 
(1907)  13  Idaho,  477,  :2  L.R.A.{K.S.)  184, 
00  Pac.  084  (not  necessary  to  allege  or 
prove  that  the  tort  feasor,  a  brake  man, 
was  acting  within  the  scope  of  his  employ- 

Mln  Chicago,  B.  &  Q.  R.  Co,  v.  Brvan 
(1S78)  90  111.  126,  the  ground  assigned  for 
holding  the  railway  company  liable  in  an 
action  for  assault  committed  upon  a  pas- 
senger who  was  conducting  himself  in  an 
orderly  and  decent  manner,  and  had  of- 
fered to  pay  the  proper  fare,  was  that  his 
expulsion  from  the  car  in  a  forcible  manner 
by  the  conductor  was  unjuslifiable,  and 
that  the  company  was  liable  for  acts  per- 
formed by  its  conductor  within  the  scope 
of  his  authority. 

Chicago  A,  N.  W.  R.  Co.  v.  Williams 
(IS70I  65  III.  IBS,  8  Am.  Rep.  641,  where 
it  was  held  that  the  defendant  was  liable 
if  a  colored  woman  was  denied  the  priviiese 
of  the  ladies'  car,  owing  to  "mere  wanton- 
ness on  the  part  of  the  brakeman,"  the  only 
point  discussed  was  the  propriety  of  the 
exclusion.  That  the  brakeman  was  acting 
within  the  scope  of  his  authority  was  taken 
for  granted. 

•»In  Chicago  &  E.  R.  Co.  v.  Flexman 
(1882)  103  111.  646.  42  Am.  Rep.  33,  affirm- 
ing (1881)  9  III.  App,  250,  a  passenger,  on 
arriving  at  the  place  to  which  he  had  paid 
his  fare,  missed  his  watch,  and  auppming 
it  to  hare  been  stolen  while  he  was  asleep. 
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atrued  lit«raltj,  and  treated  as  having  hoth 
an  exclusive  and  an  inftusive  connotation, 
ths  carrier  would  not  be  chargeable  with 
the  torts  of  every  servant  whcse  appointed 
functions  have  Home  relation  to  the  per- 
formance of  the  contract  of  carriage.  But 
his  liability  for  the  misfeasance  of  servants 

refused  to  leave  the  train  until  he  should 
recover  it.  The  conductor  consented  that 
he  should  remain  on  the  train  until  it 
reached  another  station.  After  the  train 
had  been  started  and  A  partial  search  had 
been  made,  another  passenger  asked  who 
he  thought  had  his  watch.  He  replied, 
"That  fellow,"  pointing  at  a  brakeman,  who 
immediatel;  struck  the  man  in  the  face 
with  a  lantern.  Held  that  the  facts  showed 
a  right  of  action  against  the  railroad  com- 
pany tor  the  injury  inflicted  by  its  servant, 
and  that  the  company  occupied  the  same 
position  towards  the  passenger  as  if  he  had 
paid  his  fare  to  such  other  station.  Re- 
ferring to  the  contention  tliat  the  case  was 
controlled  by  the  doctrine  that  a  master  is 
not  liable  for  the  wilful- torts  of  his  serv- 
ants, the  court  said:  "The  doctrine  an- 
nounced is  no  doubt  correct  when  applied 
to  a  proper  ease.  If,  for  example,  a  con- 
ductor or  brakeman  in  the  employ  of  a 
railroad  company  should  wilfully  or  ma- 
liciously assault  a  stranfier, — a  person  to 
whom  the  railroad  company  owed  no  ohliga- 
tion  whatever, — the  master  in  such  a  case 
would  not  be  liable  for  the  act  of  the  serv- 
ant; but  when  the  same  doctrine  is  in- 
voked to  control  a  case  where  an  assault 
has  been  made  by  the  servant  of  the  com- 
pany upon  a  passenger  on  one  of  its  trains. 
a  different  question  is  prPsented, — one  which 
rests  entirely  upon  a  different  principle. 
.  .  .  The  appellant  was  a  common  car- 
rier of  passengers.  As  such  it  was  not  an 
insurer  against  any  possible  injury  that  a 
passenger  mig-ht  receive  while  on  the  train, 
but  the  company  was  bound  to  furnish  a 
safe  track,  cars  and  machinery  of  the  moat 
approved  quality,  and  place  the  trains  in 
the  hands  of  skilful  engineers  and  compe- 
tent managers, — the  agents  and  servants 
were  bound  to  be  qualified  and  competent 
for  their  several  employments.  .  .  .  So, 
too.  the  contract  which  existed  beyond  ap- 
pellant as  a  common  carrier  and  appellee 
as  a  passenger  was  a  eusranty  on  behalf  of 
the  carrier  that  appellee  should  be  protect- 
ed againts  personal  injury  from  the  ajfenta 
or  servants  of  appellant  in  charRe  of  the 
train.  The  company  placed  these  men  in 
Hiarge  of  the  train.  It  alone  had  the  power 
of  removal,  and  justice  demands  that  it 
should  be  held  responsible  for  their  wrong, 
fnl  acts  towards  passenr^ers  while  in  charge 
of  the  train.  Any  other  rule  might  place 
the  traveling  public  at  the  mercy  of  any 
rcrklesa  employee  a  railroad  compauT  micht 
see  fit  to  employ."  In  the  affirmed  )iidg- 
ment  of  the  court  of  appeal  we  find  the 
followintr  stateTient:  "In  every  contract 
for  cnrrinse,  the  cnrripr  undertakes  not 
only  that  the  utmost  vigilance,  care,  and 
4Ct  L.R.A.(N.S.) 


whose  duties  are  merely  accessory  to  the 
actual  work  of  transpnrtstion  would  proba- 
bly be  affirmed  if  a  ease  involving  the  point 
should  be  presented.  In  two  of  the  cases 
decided  after  the  doctrine  of  absolute  lia- 
bility was  recognized  the  precise  stand- 
point  of   the   court   is   not   shown   by   the 

skill  shall  be  exercised  to  safely  transport 
a  passenger  to  his  destination,  but  that  dur- 
ing the  passenger's  transit,  he  shall  be 
treated  humanely,  and  protected  from  all 
dangers,  from  whatever  source  arising,  so  far 
as  the  efforts  of  the  carrier  or  his  servants 
can  be  made  available  for  the.  protection 
of  such  passengers." 

In  McMahoa  v.  Chicago  City  H.  Co. 
(1909)  230  111.  334,  88  N.  E.  22:),  affirming 
(1908)  143  111.  App.  608,  the  plaintiff  and 
her  husband  were  passengers  on  a  street 
car,  and  held  transfers  from  another  line 
of  the  same  company,  entitling  thera  to 
ride.  A  dispute  arose  between  the  husband 
and  the  conductor  of  the  car  concerning 
further  transfers,  which  lasted  for  soma 
time.  The  testimony  showed  that  the  con- 
ductor renewed  tlie  controversy  several 
times  as  he  passed  by  them  in  the  car; 
that  he  addressed  vituperative,  profane,  ob- 
scene language  to  them;  that  the  alterca* 
tion  finally  culminated  in  a  scuffle  between 
the  conductor  and  the  husband;  that  the 
conductor  started  the  scuffle  by  attempting 
to  strike  the  husband;  that  while  he  was 
struggling    in    the    grasp    of    some   of   the 

Sassengers  who  were  trying  to  prevent  him 
rom  making  a  physical  assault  OD  the  hus- 
band, his  arm  or  elbow  struck  the  wife  and 
knocked  her  against  the  corner  of  a  seat; 
and  that  afterwards  in  the  melfe  she  was 
thrown  over  and  seriously  injured.  At  the 
time  the  conductor  attempted  to  strike  the 
husband,  his  wife  was  sitting  across  the 
aisle.  The  liability  of  the  defendant  for 
the  injuries  thus  inflicted  was  affirmed  on 
the  authority  of  the  Flexman  Case,  supra. 
An  instruction  that  the  jury  should  not 
find  for  the  plaintiff  if  they  believed  she 
could  have  avoided  the  injury  by  the  use 
of  ordinary  care  was  held  to  have  been 
properly  refused  as  misleading,  where  its 
only  basis  was  the  ar^^ment  that  if  she 
had  kept  to  her  seat  during  the  scuffle  she 
would  not  have  been  hurt. 

In  Pullman  Palace  Car  Co.  T,  Lawrence 
(1897)  74  Miss.  782.  22  So.  53,  the  porter 
of  a  sleeping  car,  having  been  asked  by  a 

Eassenger  at  a  somewhat  late  hour  to  bring 
im  a  sandwich,  made  an  uncivil  reply. 
The  passenger  threatened  to  report  him  and 
was  thereupon  assaulted  by  him.  The  as- 
sault occurred  while  the  train  was  in  Illi- 
nois. The  Mississippi  court,  treating  the 
action  as  being  ex  driKto.  determin^  the 
right  of  recovery  with  reference  to  what 
it  regarded  as  the  law  of  that  stnte,  and 
held  that  the  passenjrer  was  entitled  to 
punitive  dsmagea,  for  reasons  thus  ex- 
nlained :  "Tlie  porter  who  made  the  assault 
upon  appellee  wss  at  that  time  engaged  in 
tlie    company's    business,    and    was    acting 
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Tlie  fncts  involved  were  in 
I  Biitli  tlint  tlie  riglit  of  tc- 
coveiy  might  appropriatrly  ]\a,\e  bcpn  prpil- 
leated  vith  T^fcrence  either  to  the  test 
of  Bcope  of  emploj'ment,  or  to  the  concep- 
tion of  an  kbnolute  cantractutil  obligation. 
In  BDother  recent  case  the  concept  «zp1!citl7 
relied  upon  vim  that  the  action  in  question 
was  within  the  scope  of  the  tort  feasor's 
authorit;.  *ls  In  a  case  nhere  a  street 
car  conductor  gave  a  passenger  into  custody 


on  a  charge  of  having  given  him  a  eonnter- 
(cit  coin  in  psyment  of  tlie  fare,  tbe  lif 
bility  of  tlie  railway  company  was  afRrmed 
on  the  ground  that  the  conductor's  act 
was  within  the  scope  of  his  authority." 
The  efTect  of  the  carrier's  obligation  in 
respect  of  protecting  pasaengen  was  not 
adverted  to. 

Indiana. — The  doctrine  applied  in  all  the 
earlier  cases  which  bear  upon  tlie  subject 
was   that   the   wilful   torts   of   a   carrier^ 


within  the  srvpe  of  hte  employment.  And 
if  he  was  tiot,  it  is  dimcuft  to  imagine  a 
case  where  a  servant,  committing  a  wanton 
and  wilful  wrong,  could  ever  be  said  to  be 
acting  within  the  scope  of  his  employment. 
He  was  the  waiter,  charged  with  the  duty 
or  attendin;;  the  calls  of  passengers  and 
of  serving  food;  he  did  go  into  the  smok- 
ing compartment  in  answer  to  repeated 
calls  for  bis  attendance;  and  he  did  make 
his  brutal  assault  in  the  'course  of  the  in- 
terview had  with  him  by  appellee  and  his 
traveling  compHnion,  Henderson,  in  their 
effort  to  have  food  supplied  appellee."  Thia 
decision  does  not  actually  go  any  further 
than  to  hold  a  carrier  to  be  liable  for  puni- 
tive damages  in  respect  of  torts  committed 
by  a  servant  within  the  scope  of  his  em- 
ployment. But  the  court  sppenrs  to  have 
reasoned  on  the  assumption  that  in  Illinois 
only  torts  of  that  dpscviption  are  imputable 
to  the  carrier.  It  this  was  really  its  posi- 
tion, it  clearly  conflicted  with  the  doctrine 
already  established  by  the  former  of  the 
above  eases. 

In  Chicago,  H.  I.  ft  P.  R.  Co.  t.  Barrett 
(1884)  16  111.  App.  17.  an  action  for  the 
ejection  of  a  passenger  with  undue  violence, 
the  c6urt  obimrved  that,  in  every  contract 
of  carriage,  "there  is  a  stipulation  implied 
by  the  law  that  the  passonser  shall  be 
huBinnely  treated,  and  a  guaranty  that  the 
servants  of  the  carrier,  ennuf-'ed  in  the  per- 
formance of  their  master's  contract,  shall 
not  unjustifiably  assAult  or  beat  him,  or 
otherwise  maltreat  him,  while  the  master 
sustains  such  contract  relntions  to  him;" 
and  the  moater  is  liable  for  any  breach  ot 
thia  contract,  regardless  of  the  motive  of 
the  servant  in  committing  the  act  which 
constitutes  the  breach. 

The  duty  of  a  railway  company  to  pro- 
tect passengers  n^ninst  the  assault  of  train- 
men uas  the  rationale  oF  the  decision  in 
Illinois  0.  R.  Co.  v.  Sheehnn  (18S8)  29  III. 
App.  eO  {iinneceasary  force  itaed  in  remov- 
ing an  intoxicated  man  from  a  car). 

In  Hanson  v.  Orbana  &  C.  Electric  Street 
R.  Co,  (1897)  75  111.  App.  474,  the  concep- 
tion of  a  guaranty  on  the  carrier's  part  was 
the  rationale  of  the  recovery  allowed  in 
a  case  wherif  a  motorman  on  a  street  car 
had  quarrelled  with  a  pisiencer  almiit  a 
pcrsoniil  matter,  and  slnick  him  without 
any  justifying  provoention. 

In  Coal  Belt  Klccfrio  R.  Co.  v.  Young 
(190C)  12(1  111.  App.  «.il,  an  employee  of  a 
street  railway  company,  in  attempting  to 
4ft  I,.R.A.(X.R.) 


reach  a  person  whom  the  superintendent 
had  ordered  h[ni  to  arrest,  draped  the 
complainant  off  a  car  which  he  was  enterin);. 
The  liability  of  the  defendant  was  aflinned 
on  the  ground  thnt  "any  act  or  order  which 
might  directly  affect  the  comfort  or  safety 
of  a  passenger  could  be  within  the  apparent 
scope  of  his  employment."  The  phrase 
"scope  of  employment"  is  evidently  used 
here  in  a  more  extended  sense  than  it  bears 
in  cases  where  the  remedial  rights  of  third 
persons  are  in  question. 

In  Chicago  City  R.  Co.  t.  Cooper  (19061 
12S  111.  App.  628,  where  a  motorman  threw 
olT  a  street  car  a  newsboy  who  was  getting 
on,  not  to  Bell  newspapers,  hut  to  become 
a  passenger,  recovery  was  denied  for  the 
reason  that  there  waa  "no  averment  or 
proof  that  the  alleged  wrongful  act  was 
within  the  scope  of  the  motorman'a  employ- 
ment." This  decision,  it  is  submitted,  is 
essentially  inconsistent  with  the  theoTj  of 
the  supreme  court  as  to  an  absoluta  dntj  on 
the  carrier's  part. 

»l  In  Wabash,  St.  L.  ft  P.  R.  Co,  ».  Rector 
(1882)  104  HI.  206,  the  liability  of  a  rait- 
way  company  for  the  act  of  a  conductor 
who  used  force  in  order  to  prevent  a  pas- 
senger from  mounting  the  rear  car  of  a 
train  at  the  same  time  as  himself  was  con- 
ceded, but  the  verdict  was  set  aside  on  the 
ground  of  errors  in  the  instructions.  Thia 
decision  might  clenrly  have  been  rendered 
under  any  of  the  theories  as  to  the  extent 
of  a  carrier's  reaponsibility. 

In  niinois  C.  R.  Co.  v.  Davenport  (1898) 
177  III.  no,  62  N.  E.  266,  the  company  was 
held  liable,  where  a  brakeman,  acting  un- 
der orders  of  the  conductor,  ejected  from  a 
moving  train  a  person  whom  they  both  be- 
lieved to  be  a  trespssser,  but  who  was 
really  entitled  to  the  ri);hta  of  a  passenger 

>1>Iq  Chicago  Union  Traction  Co.  v.  Me- 
aerey  (1006)  126  HI.  App.  2],  the  ground 
upon  which  the  court  proceeded  waa  that  a 
conductor  in  charge  of  a  street  car  is  the 
agent  of  the  company,  and  the  power  in- 
herent in  the  company  to  expel  from  its 
cars  persons  who  refuse  to  pay  the  cus- 
tomary fare  is  vested  in  him;  and  that  if, 
by  an  error  in  judgment,  he  expels  one  who 
is  entitled  to  the  rights  of  a  passenger, 
the  company  is  responsible  for  such  error, 
for  in  legal  contcmplntion  the  company  Is 
prc!=ent,  and  is  acting  in  the  person  of  its 

M \\est'  Chiciao  Street  R.  Co,  Y.  LoleJ* 

(18!><M  85  111.  App.  8«-Got>?lc 
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seTTant  w«re  or  ncrc  not  imputable  to  bia 
employer,  according  as  thcj  uere  or  were 
not  committed  within  tlie  scope  of  hiB  em- 
ployment; that  phrase  being  used  in  its 
narrower  aenee,  aa  one  connoting  merely 
such  functions  as  were  directly  connected 
with  the  actual  work  of  trHQSportation.  3* 


Tie  originnl  positiun  taken  in  this  at^t«, 
there loie,  waB  tlie  same  as  that  of  tho 
Kngliah  courts.  But  the  theory  of  an 
abadluta  obligation  on  the  carrier's  jinrt. 
with  regard  to  the  protection  of  his  pas- 
sengera  against  all  the  tortious  acts  of  his 
servants,   while   they   are   engaged    in    per- 


nin  Sfansville  &  C.  R.  Co.  v.  Baum 
nam  26  Ind.  to,  t:be  comptsint  alleged 
tbat  the  plaintiff  had  paid  his  fare  and  was 
a cB ted  in  the  car,  when  be  was  violently 
assaulted  and  beaten,  and  ejected  from  the 
car  by  a  servant  of  tbe  company;  that  the 
duty  and  employment  of  said  servants  was 
to  provide  seats  for  passengers  and  exercise 
care  for  their  comfort,  and  that  he  then 
had  charge  of  « aid  car,  and  committed  said 
trespaas  in  the  courae  of  his  business  aa 
aueh  aervant.  Held,  that  the  expulsion  of 
the  plaJntiH  from  tbe  car,  where  he  law- 
fully waa,  if  done  without  unnecessary  vio. 
lence,  would  give  a  right  of  action  agsinat 
the  company,  and  that  as  this  state  of 
facts  night  have  been  proved  under  the 
Allegations  of  the  complaint,  a  demurrer  to 
tbe  complaint  waa  correctly  overruled.  The 
court  said:  "The  flrat  paragraph  of  tbe 
complaint  presents  a  question  of  more  dif- 
ficulty. We  think  that  it  allows  that  the 
employee,  Wilson,  had  general  charge  and 
control  of  the  car  in  which  the  plaintiff  was 
aeatcd,  and  that  it  does  not  appear  by  tlie 
averments  that  bia  duties  were  confined  to 
providing  seats  for  passengers,  and  caring; 
for  their  comfort.  The  violence  committed 
by  him  was  not,  therefore,  aa  ia  insisted 
Tor  the  appellant,  wholly  disconnected  with 
the  huaineas  which  he  was  employed  to  do, 
assuming,  as  we  must  on  demurrer,  that 
the  paragraph  is  true.  Tbe  case  made,  then, 
is  one  where  the  servant  needlessly  does 
an  act  under  color  of  his  employment,  in  a 
brutal  and  inhuman  manner,  wilfully  and 
violently,  -without  express  authority  from 
the  master  to  use  such  brutality;  and  a 
queation  presented  and  dlacusaed  is  whether, 
in  such  a  case,  the  maxim  reaponiieat  supe- 
rior applies.  ...  If  the  net  of  the  aerv- 
ant complained  of  was  necessary  to  be 
done  to  accomplish  the  purpose  of  the  serV' 
ant's  employment, — if  it  was  essential  as 
a  means  to  attain  the  end  directed  by  the 
master,  and  was  intended  for  that  purpose, 
— then  it  was  implied  In  the  employment; 
and  the  master  is  liable,  though  the  serv- 
ant may  have  executed  it  wilfully  and 
maliciously.  But  when  it  is  unnecessary 
to  the  performance  of  the  master's  service, 
and  not  really  intended  for  that  purpose, 
hut  is  committed  by  the  servant  merely  to 
gratify  his  own  malice,  though  under  pre- 
tense of  executing  his  employment,  it  is 
not  done  to  serve  tbe  master,  and  is  not, 
in  fact,  within  the  scope  of  the  employ- 
ment; and  the  master  is  therefore  not 
liable."  The  verdict  against  the  company 
was.  however,  set  aside  on  the  ground  that 
the  servant  who  committed  the  assault  had 
not  general  charge  of  the  car.  The  doctrinal 
Blnndpoint  of  the  court  is  clearly  indicated 
40  L.R.A.{N.S.) 


by  the  fact  that  several  of  the  precedents 
cited  related  to  the  claims  of  third  persons. 
Neither  in  this  case  nor  in  any  of  the  others 
mentioned  in  this  note  was  the  case  of 
Weed  v.  Panama  It  Co.  (1868)  17  N.  Y.  362, 
72  Am.  Dec.  474,  referred  to. 

In  Jeffersonville  R.  Co.  v.  Rogers  (1871) 
38  Ind.  116,  10  Am.  Rep.  103,  where  the 
defendant  was  held  liable  for  exemplary 
damages  iu  respect  of  the  act  of  a  con- 
ductor who  had  wrongfully  ejected  a  pas- 
senger from  a  train,  "in  a  spirit  of  op- 
pressive malice  or  wantonness,"  the  ratio 
deoidnndi  was  "that  a  corporation  ia  liable 
for  the  wilful  acts  and  torts  of  ita  agents, 
committed  within  tbe  general  scope  of  their 
employment,  as  well  as  acts  of  negligence; 
and  that  the  corporation  ia  thua  bound, 
atthough  the  particular  acta  were  not  pre- 
viously authorized  nor  subsequently  rati- 
fied by  the  corporation," 

In  Indianapolis,  P.  k  C.  K.  Co.  v.'An. 
thony  (1873)  43  Ind.  183,  involving  the 
liability  of  a  railway  company  for  the  acta 
of  a  conductor  who  had  ejected  a  passenger 
on  the  ground  of  his  having  been  guUty 
of  improper  conduct  in  regard  to  a  woman, 
the  court  thus  discusses  the  law  of  the 
case;  "I'he  conductor  of  a  railroad  train 
has  the  right  to  eject  a  passenger  for  a 
refusal  to  pay  his  fare,  or  for  indecent 
and  diaorderlj  conduct.  The  act  of  the  con- 
ductor in  ejecting  a  psaaengcr  for  either 
of  the  above  caiieea  would  come  within  the 
general  scope  of  his  employment,  and  the 
master  would  be  'liable,  if  the  act  was 
wrongful,  without  reference  to  the  question 
of  whether  the  purpose  of  the  conductor 
was  to  serve  his  master  or  to  gratify  his 
private  malice.  The  intent  of  the  conductor 
should  not  hnve  any  influence  upon  the 
question  of  the  liability  of  the  master, 
where  the  act  performed  comes  within  the 
general  scope  of  his  employment.  If,  in 
the  case  supposed,  the  passenger  refuses  to 
pay  his  fare,  or  is  guilty  of  indecent  con- 
duct, and  the  conductor,  for  such  ca-use. 
ejects  him  from  the  train,  the  act  would 
come  within  the  general  scope  of  his  em- 
ployment, aitd  Ihc  master  would  not  ba 
liable,  although  the  agent  waa  actuated  by 
private  malice,  because  the  conduct  of  the 
passenger  justified  the  act.  If,  onthe  other 
hand,  the  conductor  should  be  misinformed 
as  to  the  conduct  of  a  passenger,  and  in 
rclianre  upon  such  information  should  eject 
him,  the  mniater  would  be  liable,  although 
the  sgent  had  no  private  malice,  hut  was 
actuated  solely  by  the  earnest  desire  to 
serve  his  master.  The  act  of  the  agent 
within  tbe  (general  scope  of  his  employment 
Is  the  net  of  tbe  master,  and  whether  the 
act   was  neccasary  to  be  done  will  depenpC 
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upon  the  lacta  surrounding  it.  If  the  act 
done  is  within  the  general  scope  of  piii- 
ployment,  and  is  wrongful,  ttie  master  is 
liable,  altbougti  tbe  act  was  unnecessary  to 
the  performance  of  tbe  master's  service,  aiiil 
was  not  intended  for  tbat  purpose.  We 
therefore  think  that  the  liability  of  the 
master  does  not  depcnil  upon  the  necessity 
for  tlie  act  or  the  intent  with  which  it 
was  done,  but  upon  whether  the  act  was 
Wrongful  and  within  tbe  general  scope  of 
the  employment  of  the  agent." 

See  also  Terre  Haute  &  I.  R.  Co.  v. 
Fitzgerald  (1874)  47  Ind.  79  (right  of  a 
pasBenger  to  recover  for  the  act  of  a  con- 
ductor in  wrongfully  ejecting  him  was  put 
upon  the  ground  that  such  an  act  is  with- 
in the  scope  of  the  conductor's  agency); 
Pittsburgh,  C.  A  St.  L.  R.  Co.  v.  Theobald 
(1879)  51  Ind.  240  (a  complaint  not  de- 
murrable which  alleged  that  the  plaintiff, 
while  he  stood  upon  tbe  platform  of  a 
car,  waiting  for  tbe  train  to  stop,  had  been 
"wantonly,  forcibly,  and  maliciously" 
thrown  otf  by  the  conductor  while  tbe  train 

M  In  Terre  Haule  A,  I.  R.  Co.  v.  Jackson 
(1881)  81  Ind.  ]n,.  the  liability  of  a  rail. 
way  company  for  the  act  of  a  brakenian 
in  dashing  a  jet  of  water  upon  a.  paesenger 
who  had  refused  to  pay  him  for  wiitering 
certain  cattle  belonging  to  the  passe n^'er 
WHS  affirnicd  on  the  ground  thus  stated: 
"It  is  therefore  immaterial  whether  the 
conductor  or  brnkeman  had  heen  required 
or  autborii^ed  to  wash  out  the  cars  of  the 
company  for  any  purpose.  The  appellant 
had  undertaken  to  carry  the  plaintilT,  as  a 
passenger,  upon  its  train,  and  was  bound 
to  do  it  safely.  For  tbia  purpose  the  ap- 
pellant was  represented  by  its  agents  in 
cliarge  of  tbe  train,  and  if  they  did  any- 
thing inconsistent  with  tbe  safe  carriage 
and  delivery  of  the  plaintiff  at  his  destina- 
tion, unharmed,  the  appellant,  upon  tbe 
plainest  principles  of  law,  aa  well  as  good 
policy,  is  lialile  for  the  injury.  The  drench- 
ing of  a  passenger  with  water,  either  negli- 
gently  or  wilfully,  is  a  clear  and  direct 
breach  of  the  duty  to  carry  aafety,  and  it 
is  immaterial  upon  tbe  question  of  tlie 
company's  liability,  wliether  it  resullod 
from  tbe  fnnit  of  the  hrakeman  alone,  or 
of  tbe  conductor,  or  of  both  of  them.  They 
npse  each  agents  of  the  company  for  tbe 
riinnine  of  the  train,  and  tbe  compnny. 
therefore,  responsible  for  the  acts  of  either, 
or  both,  in*BO  far  as  such  acts  afTccted  tbe 
passenger.  It  follows  that  if  tbe  conductor 
was  faultless  in  raising  tbe  valve  and  in 
throwing  the  water  into  the  caboose,  which 
could  hardly  be,  when  he  knew  there  was  a 
passenger  there,  liable  to  be  injured,  and 
the  brakeman  dcsignerlly  procured  the  plain, 
tiff  to  go  to  the  door  of  the  caboose  in 
order  that  the  water  mi';ht  strike  him,  the 
company  is  elearlv  liable  for  the  injury; 
that  the  evidence  tends  to  show  this  state 
■if  facta  is  not  disputed," 
10  L.R.A.(N.S.) 


In  I.cuisville  4  N.  R.  Co.  t.  Kelly  (]883( 
02  Ind.  :)71,  47  Am.  Rep.  14»,  where  a 
passenger  was  either  carelessly  or  purposely 
jostled  by  a  brakeman  while  be  was  obey- 
ing the  direction  of  the  conductor  to  go  to 
another  car,  it  was  contended  that  an  in- 
atriiclion  to  the  following  effect  waa  erro- 
neous: "The  defendant's  obligatioo  was  to 
carry  the  plaintiff  safely  and  properly; 
and,  if  the  defendant  intrusted  this  duty 
to  servants,  the  law  holds  tlie  defendant 
responsible  for  the  manner  in  which  they 
executed  it  The  carrier  is  obliged  to  pro- 
tect  the   passenger  from   violence   from  i' 


ind  fro 
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established  law  that  carriers  are  responsible 
for  the  negligent  and  wilful  wrongs  of  tbtn 
servants,  autlered  or  done  in  tbe  line  of 
their  employment.  It  ia  also  true,  as  a 
general  rule,  that  carriers  are  under  a  dnty 
to  protect  their  passengers  from  violenrt 
from  all  sourcea.  .  .  .  There  n-sts  on 
carriers  this  obligation  to  protect  p»e.f,en- 
gers  from  violence,  and  an  instruction  which 
sBserts  ID  general  term  thia  obligation  can- 
not, in  such  a  case  aa  the  present,  be  deemed 
erroneous.  It  is  no  doubt  true  that  if  the 
violence  could  not  have  been  foreseen  or 
prevented  by  the  highest  degree  of  care,  the 
carrier  would  be  absolved  from  liability. 
Thomp.  Carr.  Pass.  384,  305;  Hulchinso'a, 
Carr.  g  552;  Grand  Rapids  4,  I.  R.  Co.  v. 
Boyd  (1878)  65  Ind.  520.  This,  however, 
does  not  prove  that  tbe  statement  of  tbe 
^'cneral  rule  is  incorrect,  for  tbe  duty  of* 
protecting  passengers  from  violence  does 
rest  on  all  carriers,  although  this  duty  i^ 
not  an  absolute  one.  If  tbe  care  which' the 
law  requires  is  exercised  by  the  carrier, 
then  tbe  duty  is  discharged  and  there  is  no 
liability.  A  carrier  ia  responsible  for  in. 
juries  wilfully  or  carelessly  inflicted  upon 
passengers  by  servants  engaged  in  the  per- 
formance of  duties  within  the  general  scope 
of  their  employment,  whether  tbe  particu- 
lar act  was  or  was  not  authorized  by  the 
master.  The  question  in  such  cases  is 
whether  the  servant  was,  when  he  inflicted 
the  injury,  acting  within  the  line  of  his 
duties,  and  not  whether  the  particular  act 
was  authorized." 

In  Wabash  R.  Co.  v.  Savage  (1886)  ItO 
Ind.  150,  0  N.  E.  85,  where  a  brakeman 
wantonly  inflicted  an  injury  upon  a  pas- 
senger whom  he  was  ejecting  from  a  wrong 
tmin,  tbe  railway  company  was  held  to  be 
liable,  although,  in  tbe  absence  of  express 
orders,  tbe  brakeman  was  not  authorized 
to  eject  passengers.  This  liability  was  de- 
clared to  be  "based  upon  the  doctrine  that  a 
passenger,  while  traveling  on  a  train,  is 
under  the  care  and  control  of  the  railway 
compnny,  and  is  hence  entitled  to  be  pro- 
tected against  the  wilful  misconduct  of  the 
company's  agents  and  servants  in  charge 
of  the  train,  and  to  whose  authority  he  is 
reiiuired  for  the  time  beinc  to  yield  a 
greater   or  less  obedience."     This  language 
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relerence  to  the  test  of  "scope  of  employ- 
ment."** But  it  may  be  that  tliis  ptiraee 
it-  to  be  understood  in  its  brnader  sense, — 
that  is,  as  embracing  all  the  duties  whieh 
are  owed  to  passengers  under  the  contract 
of   carriage,   and   not   merely    those   whicli 

is  broad  enough  to  import  an  adoption  of 
the  theory  as  to  the  absolute  liability  of  a 
carrier  with  respect  to  all  the  torts  com- 
mitted by  BerVBDts  belonging  tlie  speeilied 
clajs.  Yet  it  was  also  laid  down  that  an 
averment  that  the  injury  was  inflicted  by 
the  "defendant,  acting  through  its  agents 
and  servants,"  was  equivalent  to  an  aver- 
ment that  the  defendant  acted  through  its 
<iuly  authorized  agents  and  servants,  and 
was  suHicient  to  present  the  question 
whether  the  persons  who  performed  the 
acts  charged  were  the  agents  and  servants 
of  the  defendant,  and  acting  at  the  time 
within  the  line  of  duty.  This  ruling,  it 
would  seem,  cannot  be  reconciled  with  tlie 
statement  just  referred  to  escept  upon  tlie 
supposition  that  the  court  intended  to  dis- 
tinguish cases  where  a  trainman  is  on 
duty  from  those  in  which  he  is  traveling 
on  a  train,  but  baa  no  functions  to  ^s- 
charge  with  relation  to  it. 

In  Memphis  &  C.  Packet  Co.  v.  Pikey 
{]8!)5)  142  Ind.  304,  40  X.  E,  627,  where 
nn  action  for  the  death  of  a  pusaenger  who 
was  shot  by  the  second  mate  of  a  river 
steamer  was  held  to  be  maintainable,  it 
was  held  that  the  defendant  could  not 
escape  liability  by  showing  that  a  quarrel- 
some and  violent  class  of  men  are  usually 
employed  on  such  vesesls.  The  report  does 
not  show  how  the  altercation  arose. 

In  Citizens'  Street  R,  Co.  v.  Clark  (1B04) 
33  Ind.  App.  ino,  104  Am.  St.  Rep.  240,  71 
N.  E.  53  (on  demurrer),  where  a  passenger 
was  ejected  with  unnecessary  violence  from 
a  street  ear,  bis  right  to  recover  was  put 
upon  the  p^'ound  that  the  assault  was  a 
breach  of  the  railway  company's  duty  to 
protect  bim.  and  that  its  liability  for  a 
breach  of  this  duty  did  not  depend  upon 
whether  the  tort  was  committed  by  a  serV' 
ant  acting  within  scope  of  his  emplnvraent. 

In  Baltimore  &  0.  S.  W.  R.  Co.  v.  Davis 
(190B(  44  Ind.  App.  375.  80  K,  E,  403,  where 
the  plaintiff  was  assaulled  by  a  conductor 
in  the  course  of  a  dispute  about  the  amount 
of  the  fare,  the  court  laid  it  down  that 
the  duty  of  a  railroad  company  "to  carry 
passengers  safely  and  expeditiously,  and  to 
conserve,  by  every  reasunable  means,  the 
convenience,  comfort,  and  pence  of  the  pas- 
sengers." rests  on  its  agents,  who  must 
"protect  each  passenger  from  bodily  dis- 
comfort, insult,  indignities,  and  personal 
violence,  from  whatever  source;"  and  that 
though  the  act  of  nn  acent  violating  such 
duty  is  one  which  "bears  no  relation  to  the 
duty  of  the  carrier,  and  is  not  connected  as 
nn  incident  to  the  disclnrge  of  any  dutr." 
the  company  is  liable,  for  the  reason  that 
its  duty  has  been  violated.  In  this  case 
it  was  also  held  not  to  be  error  to  in- 
struct the  jury  that  a  carrier  is  liable  for 
40  L.R.A.(N.S.) 


have  an  immediate  connection  witb  the 
work  of  transportation. 

loira, — In  one  case  the  right  of  the  plain 
tilT  to  recover  for  an  assault  was  de- 
termined witb  reference  to  the  question 
whether  the  injurious  act  was  or  was  not 

all  damages  to  paasengers  from  acts  of  an 
agent  in  the  course  of  his  employment, 
though  the  acts  were  not  ordered  or  ratJSed 

In   Indianapolis   Union  R.   Co.   v.   Cooper 

(1802)  6  Ind.  App.  202,  33  N,  E.  21B,  an 
action  for  an  assault  committed  by  a  gate 
keeper  at  a  station,  an  averment  that  it 
was  committed  b^  the  defendant  railway 
company  through  its  employees  was  held  to 
be  BufTicicDt.  The  prima  facie  liability  of 
the  company  was  affirmed,  both  on  the 
ground  that  it  was  within  the  general  scope 
of  the  duty  of  that  employee  "to  lay  hands 
upon  and  use  force,  if  necessary  in  proper 
cases,  to  prevent  persons  from  going 
through  the  gale,  or  to  compel  their  return, 
if  they  improperly  passed  it,"  and  also  on 
the  ground  that  the  company  owed  to  plain- 
tilT  the  affirmative  duty  to  protect  him 
from  the  violence  and  insults  of  its  own 
servants,  and  that  for  a  breach  of  this  duty 
it  is  liable,  irrespective  of  the  fact  whether 
or  not  the  servant,  "in  the  performance  of 
the  act,  was  within  the  scope  of  bis  em- 
ployment." 

«In  Citizens'   Street  R.  Co.  v,  Willoeby 

(1803)  134  Ind.  583,  33  N.  E.  827,  the  court 
thus  stated  the  grounds  upon  which  a  com- 
plaint alleging  that  a  conductor  in  the  em- 
ploy of  a  street  railway  company  jerked 
from  a  moving  car  a  boy  who  was  getting 
on,  with  the  intention  of  paying  his  fare, 
was  deemed  to  be  sufficient  to  withstand  an 
attack  made  for  the  first  time  by  an  as- 
signment of  error:  "It  is  somewhat  dif- 
ficult to  determine  the  theory  upon  which 
this  complaint  proceeds,  but  whether  it  is 
to  be  regarded  as  proceeding  upon  the 
theory  that  the  appellant  was  guilty  of  a 
violation  of  its  contract  duty  as  a  common 
carrier  of  passengers,  or  upon  the  theory 
that  one  of  its  servants,  acting  within  the 
scope  of  bis  employment,  was  guilty  of  in- 
flicting a  wilful  and  wanton  injury  upon 
the  appellee,  it  is  certainly  sufllt^ient  to  bar 
another  action  against  the  appellants,  on 
account  of  the  wrongs  set  forth  therein. 
,  ,  ,  It  is  true  that  every  complaint 
must  proceed  upon  some  single,  definite 
theory;  but  such  theory  is  to  be  gathered 
from  the  general  scope  of  the  pleading,  and 
not  from  detached  allegations,  Louisville, 
S.  A.  &  C.  R.  Co,  V.  Schmidt  (188,'))  106 
Ind.  73,  5  N.  E.  0R4:  RoUct  v,  Heiman 
(1889)  120  Ind,  .-ill,  10  Am,  St.  Rep.  .140, 
22  N.  E.  6(!«.  When  the  complaint  now  be- 
fore us  is  thus  construed. 'we  think  it  ap- 
pears that  it  does  not  proceed  upon  the 
theory  that  the  appellant  has  been  guilty  of 
a  breach  of  its  contract,  as  a  common  ear- 
ner of  passen'iers,  to  safely  carry  the  ap- 
pellee to  the  .end  of  his  journey,  but  that 
it  proceeds  upon  the  theory  that  the  aervan^ 
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Arkansas. — Thia  is  one  of  the  jurisdic- 
tions in  nhich  the  doctrine  bb  to  th«  abso- 
lute liability  of  a  carrier  has  been  adopted 
witb  respect  to  aasaultB  bj  servants.  K  In 
one  case  the  nonliability  of  a  street  rail- 

or  of  a  street  car  seized  the  bell  rope  to 
prevent  its  being  pulled  again  by  a  pas- 
senger who  had  already  rung  the  bell  twice, 
and  immediately  came  toward  the  passen- 
ger and  assaulted  him.  "But  as  between 
the  carrier  and  its  passengers  an  entirely 
different  rule  prevails.  As  to  them  the  con- 
tract of  carriage  imposea  upon  the  carrier 
the  duty  not  only  to  carry  safely  and  ex- 
peditiously between  the  termini  of  the  route 
embraced  in  the  contract,  but  also  the  duty 
to  conserre  by  every  reasonable  menns 
their  convenience,  comfort,  and  peace 
throughout  the  journey.  And  this  same 
duty  IS,  of  course,  upon  the  carrier's  agents. 
They  are  under  the  duty  of  protecting  each 
passenger  from  avoidable  discomfort  and 
from  insult,  from  indignities  and  from  per- 
sonal violence.  And  it  is  not  material 
whence  the  disturbance  of  the  pHssenger's 
peace  and  comfort  and  personal  security  or 
safety  comes  or  is  threatened.  It  msy  be 
from  another  passenger,  or  from  a  tres- 
passer or  other  stranger,  or  from  another 
servant  of  the  carrier,  or,  a  fortiori,  from 
the  particular  'servant  upon  whom  the  ditty 
of  protection  peculiarly  rests.  In  all  such 
cases  the  carrier  is  liable  in  damages  to  ths 
injured  passenger  And  it  is  of  no  conse- 
quence,  when   the   wrong   is  committed   by 

ant  particularly  charged  with  the  duty  of 
conserving  the  paesenger's  well  being  en 
roule, — that  the  act  bears  no  connection  or 
relation  with  or  to  the  duties  of  such  serv- 
ant to  the  carrier,  and  is  not  committed 
as  an  incident  to  the  discharge  of  any  duty, 
but   is   utterly   violative   of  all   duty,   and 


class  of  cases  flrst  above  referred  to.  The 
carrier  is  liable  in  such  cases  becaJBe  the 
act  is  violative  of  the  duty  it  owes  through 
the  servant  to  the  passenger,  and  not  upon 
the  idea  that  the  act  is  incident  to  a  duty 
within  the  scope  of  the  servant's  employ- 
ment, and  it  is  manifestly  immaterial  thnt 
the  act  may  have  been  one  of  private  ret- 
ribution on  the  part  of  the  servant,  actu- 
ated by  personal  malice  towards  the  pas- 
senger, and  having  no  attribute  of  service 
to  the  carrier  in  It.  It  is  wholly  inapt  and 
erroneous  to  apply  the  doctrine  of  scope  of 
employment  as  ordinarily  understood,  to 
such  an  act.  Its  only  relation  to  the  scope 
of  the  servant's  employment  rests  upon  the 
disregard  and  violation  of  a  duty  imposed 
by  the  employment.  This  is,  beyond  ques- 
tion, we  think,  the  true  docfrine,  on  prin- 
ciple; and  while,  as  indicated  above,  there 
are  adjudications  against  it,  the  great 
weight  of  authority  supports  it."  The 
court,  after  referring  to  the  general  rule 
which  precludes  recovery  sgainst  the  mas- 
40  L.R.A.(N.S.) 


way  company  for  the  arrest  of  a  pnasengPT 
at  the  instance  of  a  servant  was  afflnntsl 
on  the  ground  that  his  act  was  beyonl 
the  scope  of  his  authority.  IT  But  more 
recently   the  doctrine   that  a  carrier   is  an 

ter  unless  the  tortious  act  was  within  the 
scope  of  the  servant's  employment,  proceed- 
ed thus:  It  was  held  that  the  court  had 
erred  in  instructing  the  jury  with  respett 
to  "scope  of  employment."  but  that  the 
error  was  nonprejudicial  as  regards  the  de- 
fendant. It  is  somewhat  strange  that  tbe 
Goodioe  Case,  supra,  was  not  referred  to. 
The  difficulty,  if  not  impossibility,  of  recon- 
ciling it  with  the  language  of  the  above  ex- 
tract, would  seem  to  have  been  a  point  de- 
manding some  notice  by  the  court- 
In  Birmingham  R.  Light  4  P.  Co.  t,  Par- 
ker (1909)  lei  Ala.  248,  SO  So.  55,  the  court 
relied  upon  the  above  case  and  quoted  with 
approval  the  following  statementa  in 
Hutchinson  on  Carriers,  §§  982,  1101;  "The 
contract  of  carriage  as  to  female  passen- 
gers embraces  an  implied  stipulation  that 
the  carrier  will  protect  them  against  gener- 
al obscenity,  immodest  conduct,  or  wanlon 
approach."  The  duty  which  a  carrier  owes 
to  a  female  passenger  to  protect  her  from 
indecent  assaults  by  its  servants  cannot  be 
frittered  away  by  questions  of  whether  the 
servants  were  acting  within  the  scope  of 
their  authority." 

See  also  Birmingham  R.  Light  A.  P.  Co. 
V.  Mullen  (1003)  139  Ala.  614.  35  So.  701 
(where  the  actual  point  upon  which  the 
decision  turned  was  the  justiflabilitv  of  an 
assault)  ;  Alabama  City,  Q.  &  A,  R"  Co.  v. 
Sampley  (1910)  169  Ala.  372,  62  So.  1« 
(absolute  duty  recognized  in  a  case  which 
turned  on  the  question  whether  the  ag- 
grieved party  had  ceased  to  be  a  passenger 
at  the  time  when  he  was  assouited). 

In  Louisville  A,  M.  R.  Co.  v.  Perkins 
(1005)  144  Ala.  325,  39  So  305,  it  was 
held  that  a  good  cause  of  action  was  sUted 
b^  a  complaint  which  alleged  the  wrongful, 
wilful,  wanton,  and  intentional  ejection  of 
a  passenger  from  a  train  by  a  conductor, 
and  that  it  was  not  necesssry  to  aver  that 
the  defendant's  employees  knew  of  the 
plaintiff's  peril  when  he  was  ejected.  Th* 
motive  which  prompted  the  ejection  is  not 
stated.  The  ease  is  therefore  one  of  inde- 
cisive import  in  the  present  connection. 

"  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Do*- 
giallo  (1907)  82  Ark.  289,  101  S.  W.  412 
(defendant  liable  for  a  wrongful  and  un- 
provoked assault).  The  court  cited  with 
approval  2  Hutchinson,  Carr.  9S  1093,  1094: 

4  Elliott,  Railroads,  S  1638;  Thomp.  S^- 

5  .1180;  2  Fetter,  Carr.  Pass.  S|  365,  366. 
W  Little  Rock  Traction  4  Electric  Co.  v. 

^'alber  (3808)  65  Ark.  144,  40  L.R.A.  47J. 
45  S.  W.  57,  where  it  was  held  that  a  ron- 
ducfor,  who  was  merely  empowered  by  the 
company's  rule  to  remove  from  the  csr  pM- 
senecra  who  did  not  pay  their  fsre,  had  to 
authority  to  make  an  arrest  tor  this  ntf*- 


)vGoo'^lc 


NOTE  TO  KEVILLE  v.  SOUTHERN  R.  CO. 


lOU 


BengerB  is  applirdble 
sponsibility  in  actio: 
rest.*" 

Kentucky. — The  doctrine  laid  down  in 
the  eftrliest  decision  which  bears  upon  the 
bubject   was  that  the  contriict  of  carriage 

der  the  evidence  aS'  presented,  the  plaintiff 
liRd  not  the  atfttua  of  passenger  at  the  time 
when  he  was  aHsauIted.  On  the  second  hear- 
ing the  court  changed  its  opinion  ae  to  this 
aspect  of  the  case. 

With  the  aJjove  decisions  it  is  not  al- 
together easj  to  reconcile  the  language  of 
the  court  in  Sachrowiti  v.  Atchison.  T.  ft  S. 
F.  R.  Co.  (1887)  37  Kan.  212,  16  Pac.  242. 
There  it  was  proved  that  the  plaintilT, 
while  standing  upon  the  platform  of  one 
ot  the  cars  of  a  train,  which  he  was  about 
to  ent^r  as  a  passenger,  waa  knocked  off 
>nd  rohbed,  juat  as  the  train  started,  by  a 
person  holding  a  lantern  in  one  hand  and 
a  club  in  the  other.  The  onlj'  specific  evi- 
dence that  the  tort  feasor  was  an  employee 
of  the  railroad  company  was  that  he  car- 
ried a  lantern  with  letters  on  it,  and  wore 
a  cap  with  a  badge  upon  it.  It  was  not 
shown  that  the  assault  was  made  In  eject- 
ing, or  attempting  to  eject,  the  plaintiff 
from  the  cars,  by  anyone  connected  with 
the  operation  of  the  train,  or  having  any 
charge  of  the  depot,  its  grounds,  or  the 
road,  Tt  appeared  further  that  the  alleged 
assault  was  wholly  disconnected  from  any 
service  in  which  any  employee  of  the  rail- 
road company  was  engaged.  Held,  that  the 
plaintiff  could  not  recover  under  a  petition 
charging  that  plaintilT  was  assaulted  and 
injured  by  the  servant  and  employees  oper- 
ating and  controlling  the  train.  The  court 
said;  "The  evidence  of  the  plaintiff  is  in- 
sufficient, in  not  showing  that  the  person 
who  assaulted  him  was  in  the  employ  of  the 
defendant.  Even  if  we  concede  he  has 
■hovrn  that  much,  yet  his  evidence  is  fatal- 
ly defective  in  not  showing  that  the  wrong- 
ful acts  allej;ed  were  done  by  the  servant 
or  agent  of  the  defendant  in  the  course  or 
within  the  scope  of  his  employment.  Hud- 
son v.  Missouri,  K.  ft  T.  R.  Co.  (1878)  16 
Kan.  470.  This  action  was  not  brought 
against  the  defendant  for  its  negligence  in 
not  protecting  the  plaintiff  while  a  pas- 
senger on  its  train  from  the  assault  of 
some  third  party;  and  it  nowhere  appears 
in  the  evidence  that  he  was  thrown  from  the 
train  by  any  person  connected  in  any  way 
with  its  operation."  As  the  plaintiff  in 
the  case  cited  was  a  third  person,  not  a 
passenger,  the  moat  obvious  inference  would 
seem  to  be  that,  in  the  view  of  the  court, 
the  carrier's  linbility  was  to  be  determined 
upon  the  same  footing  aa'  if  the  element 
of  privily  of  contract  had  not  been  involved. 
But,  under  the  circuiuatances  aa  proved, 
the  denial  of  the  right  of  action  may  be 
justified  upon  the  ground  that  the  tort 
fensor,  even  supposing  him  to  have  been 
a  servant,  was  not  shown  to  have  been  in- 
trusted with  any  functions  which  had  refer- 
ence to  the  performance  of  the  contract. 
40  I..R,A.(N.S.) 


;o  the  passenger  immunity 
from  violence  at  the  hands  of  those  whose 
duty  it  is  to  afford  him  that  protection" 
against  insult  and  injury  to  which  he  is 
entitled  in  consideration  of  the  payment 
of  the  tare.  *l     The  theory  indicated  by  the 

In  Long  V.  Chicago,  K.  ft  W.  R.  Co.  (1882) 
43  Kan.  28,  16  L.R.A.  319,  30  Am.  St.  Rep. 
271,  28  Pac.  97T,  where  a  person,  white  pur- 
ehasiog  a  ticket  at  a  railway  station,  was 
infected  with  a  disease  from  which  the  sta- 
tion agent  was  suffering,  the  nonliability 
of  the  company  was  affirmed  on  the  ground 
that  "the  negligent  or  accidental  act,  if 
any,  of  the  agent  in  Imparting  a  contagious 
disease  to  Long,  the  purchaser  of  the  rail- 
road ticket,  waa  not  within  the  scope  of 
his  authority,  so  aa  to  charge  the  company, 
hie  master.  The  sickness  of  an  agent  with 
a  contagious  disease  cannot  be  presumed  to 
be  authon'zed  or  directed  by  the  master,  and 
is  not  an  incident  in  any  way  to  the  em- 
ployment of  selling  tickets,  or  acting  as 
agent  at  a  station." 

«  In  Atchison,  T.  ft  S.  F.  H.  Co.  v.  Henr^, 
supra,  the  facts  of  which  are  stated  in 
note  39,  supra,  the  liability  of  the  company 
in  respect  of  the  plaintiff's  arrest  was  put 
upon  the  ground  "that  the  conductor  pro- 
curred  the  false  arrest  to  be  made  while  in 
the  line  of  his  employment,  and  at  a  time 
when  the  relation  of  passenger  and  car- 
rier exiated  between  the  company  and 
ITenry.  It  is  well  settled  that  when  one 
in  charge  of  a  train,  and  engaged  in  the  . 
business  which  has  been  intrusted  to  him 
by  the  company,  causes  the  arrest  of  a  pas- 
senger, the  company  for  which  he  is  acting 
cannot  escape  liability.  .  .  .  The  action 
of  the  conductor,  who  must  be  held  to  hare 
been  acting  for  the  company,  was  clearly 
a  breach  of  the  contract  between  the  car- 
rier and  the  passenger  which  required  that 
Henry  should  be  carried  in  safety  to  his 
destination  and  protected  from  interference 
by  strangers,  or  against  the  misconduct  of 
the  company's  aervants.  When  the  relation 
of  carrier  and  passenger  exists,  it  is  held  that 
no  matter  what  the  motive  is  which  causes 
a  servant  of  the  carrier  to  commit  an  un- 
lawful act,  or  to  wrongfully  inRict  an 
injury  upon  a  passenger,  the  carrier  is  re- 
sponsible for  the  act  and  its  natural  and 
legitimate  con  sequence  a." 

«iSherley  v.  Billings  (ISTl)  8  Bush,  147, 
3  Am.  Rep.  451.  There  the  third  clerk  of  a 
steamboat,  while  he  was  engaged  in  the 
performance  of  his  duty  of  collecting  the 
passage  money  due  from  the  deck  pas- 
sengers, approached  the  plaintilT  and  de- 
manded hia  fare,  which  was  promptly  paid. 
The  clerk  immediately  charged  him  with 
having  hidden  under  the  boilers,  and  when 
the  charge  was  denied,  instantly  assaulted 
him.  Held,  that  the  defendant  waa  liable. 
"In  this  case,"  said  the  court,  "Williama, 
the  clerk,  at  the  time  of  the  assault,  was 
engajred  in  collecting  from  the  deck  pas- 
sengers the  pnsenite  money  due  from  them. 
The  amount  due  from  Billings  had  actually 
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a  conductor  bad  wilfullj  ejected  from  k 
moving  car.  ■!  It  would  aeem  that  the 
court  intended  merely  to  adopt  the  restrict- 
ed doctrine  that  the  existence  of  the  con- 
tract of  carriage  operated  to  render  the 
carrier  liable  for  the  wilful  aa  well  as  the 
negligent  acts  of  bis  servant,  in  so  far  as 
they  are  done  in  the  course  of  the  employ- 
ment. 1 

Florida.— In  this  state  the  doctrine  of 
the  absolute  Habilitj  of  a  carrier  for  the 
torts  of  his  servants  has  been  adopted.  ■* 

Oeorffia. — The  provisions  of  the  Civil 
Code  which  are  material  in  the  present 
connection  are  the  following;  Code  1895, 
g  3817  (Code  1910,  §  4413),  declares  that 
"every  person  shall  be  liable  for  torts  com- 
mitted by  his  .  .  .  servant  by  his  com- 
mand, or  in  the  prosecution  and  within  the 
scope  of  his  business,  whether  the  same  be 
by  npftligence  or  voluntary."  By  Code  1895, 
I  2321  (Code  lOlO:  S  2780),  it  is  enacted 
that  "a  railroad  company  shall  be  liable 
for  any  damage  done  ...  by  any  per- 
son in  the  employment  and  service  of  such 
company,   unless   the   company   shall   make 

caused  to  the  passenger) ;  Denver  Tramway 
Co.  V.  Reed  (1894)  4  Colo.  App.  600,  36 
Pac.  657  (wrongful  ejection  of  passenger 
from  street  car  by  conductor). 

"  Cnnversp  V,  Washington  ft  Q,  R.  Co. 
(1S7G)  2  MacArth.  S04. 

» The  authority  mainly  relied  on  was 
Weed  v.  Panama  R.  Co.  (1858)  17  N.  Y. 
362,  72  Am.  Dec.  474,  which  goes  no  further 
than  this. 

MPelot  V.  Atlantic  Coast  Line  R.  Co. 
noiO)  no  Fla.  ISB,  53  So.  937.  The  sylla- 
bus written  by  the  court  runs  as  follows: 
Passengers  do  not  contract  with  carriers 
merely  for  ship  room  and  transportation 
from  one  place  to  another,  but  for  good 
treatment  and  against  personal  rudeness 
and  want  of  interference  with  their  persons, 
either  by  the  carrier  or  his  acent*  employed 
in  the  management  of  the  ship  or  other  con- 
veyance; and  whatever  may  be  the  motive 
which  incites  a  carrier's  servant  to  commit 
an  unlawful  or  improper  act  towards  a  psa. 
senger  during  the  existence  of  the  relation 
of  carrier  and  passenger,  and  regardless  of 
whether  the  wrong  is  committed  in  the  exe- 
cution of  the  servant's  employment,  the 
carrier  is  liable  for  die  act  and  its  natural, 
and   IpEitimate  consequences. 

■*  Tt  lisR  been  held  that  where  a  railway 
company  is  sued  for  a  wilful  and  unjustifl- 
ahle  HBsauit  made  upon  a  paasenger  by  one 
of  its  servants,  but  no  negligence  on  the 
part  of  that  or  any  other  servant  is  alleged, 
the  law  relating  to  the  extraordinary  care 
which  a  carrier  owes  to  nasiengers  under 
the  provision  is  not  involved,  and  conse- 
quently a  charge  upon  the  subject  of  such 
care  is  improper.  Atlanta  Consol.  Street 
R.  Co.  V.  Kcenv  (1890)  flO  Ga.  206,  33  T^R.A. 
824.  2.1  S.  E.  020;  Seaboard  Air-Line  R.  Co. 
V.  O'Quin  (1905)  124  Ga.  359,  2  L.R.A. 
40  L.R.A.(N.S.) 


it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  aU  csMca  being 
against  the  company." 

Code  IS'Jo,  g  2266;  Code  1910,  }  2714. 
"A  carrier  of  passengers  is  bound  also  to 
extraordinary  diligence  on  behalf  of  him- 
self and  his  agents  to  protect  the  lives  and 
persons  of  his  passengers.  But  he  is  not 
liable  for  injuries  to  the  persoa  after  hav- 
ing used  such  diligence."!* 

It  has  been  held  that  under  these  pro- 
visions the  liability  of  a  railway  com- 
pany to  a  passenger  for  the  wilful  tort» 
of  tneir  servants  is  determinable  upon  the 
same  footing  aa  at  common  law.  t>  Hk 
doctrine  applied  in  the  cases  decided  from 
this  standpoint  is  thus  stated  in  the  head- 
note  written  for  one  of  them  by  the  court 
itself.  "Railroad  companiea  are  responsi- 
ble to  passengers  for  the  torts  of  conducton 
and  other  servants  employed  in  running 
traiVis,  where  such  torts  are  committed  in 
connection  with  the  business  intrusted  t« 
such  servants,  and  spring  from,  or  grow 
immediately   out   of,   such   business."  ■* 

(N.S.)  472,  62  S.  E.  427;  Savannah  Electric 
Co.  V.  Pritehard  (190B)  133  Ga.  747,  66  S.  E. 
052.  In  the  last -men  tinned  case  the  court 
also  disapproved  of  a  charge  that  the  car- 
rier must  furnish  safe  appliances  to  pu- 
sengers. while  traveling,  which  must  be  in 
good  condition,  and  inspected  with  resson- 
able  care,  and  that  the  carrier  must  use  or- 
dinary care  in  the  selection  of  proper  offi- 
cials upon  its  cars,  having  in  view  tJie  busi- 
ness they  are  to  perform. 

In  Mason  v.  Nashville  C.  ft  St.  L.  B.  Co. 
(1910)  1.15  Ga.  741,  33  L.R.A.(N.S.)  280.  70 
R.  E.  225,  it  was  held  that,  having  regard 
to  the  phraseology  of  the  provision,  it  wai 
error  to  instruct  the  jury  that  "carriers 
mnat  treat  their  passengers  respectfully, 
and  protect  them,  so  far  as  they  reaaonahly 
can,  from  injury  or  insult  on  the  part  of 
their  employees." 

tsPeeples  v.  Brunawiclc  &  A.  R.  Co. 
(1878)  60  Ga.  281. 

MGasway  v.  AtlanU  *  W.  P.  B.  Co. 
(1877)  68  Ga.  218.  There  recovery  wm 
sought  under  a  complaint  containing  tvrn 
counts,  one  of  which  was  to  the  effect  that 
the  bajTRBge  master  beat  and  maltreated  the 
plaintiff  wrongfully  while  engaged  in  having' 
the  baggage  of  hia  wife  checked;  the  sef- 
ond,  to  the  effect  that,  when  he  was  ridi"! 
on  the  cars  with  his  wife  afterwards,  the 
enndiictor  awoke  him  from  sleep,  and,  I*c- 
ognizing  him,  threatened  to  shoot  him.  snd 
made  him  jump  off  the  cars  while  they  were 
runninff.  The  court,  after  showing  thsl 
under  other  provisions  of  the  Code,  the  word 
"person"  must  be  construed  as  including 
corporations,  observed:  "On  the  whole,  we 
think  that  the  true  principles  dedueihle 
from  our  own  Code  and  the  general  las. 
and  the  reason  and  spirit  thereof,  are  these: 
First,  if  the  conduetur  or  other  officer,  on  s 
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T^ken  literally,  tbiB  statement  might 
Mem  to  import  a  responeibilit;  extending 
onlj  to  tortB  which  Hbould  be  directly  re- 
lated to  the  actual  work  of  trauapartation. 
But  the  circumstances  involved  in  the  case 
with  reference  to  which  it  was  made  show 


railroad  t 


I  the  exercise  of  a  general 


thoritj  to  exact  pay  from  them,  to  receive 
their  tickets,  to  receive,  check,  and  deliver 
their  baggage,  to  luperviae  their  conduct,  to 
put  them  off  the  train  if  disorderly,  to  care 
for  their  reasonable  comfort  and  protection, 
— if,  in  the  scope  and  range  of  such  buai- 
neaa,  the  agent  act  in  a  manner  to  treapasa 
upon  the  rights  of  paasengers,  to  insult  or 
maltreat  them,  to  assault  or  wound  or  beat 
them,  to  frighten  them  so  as  to  force  them 
off  the  cars  without  juatiflable  excuse  or 
reason,  we  think  that  the  company  is  re- 
sponsible for  such  tortious  conduct  of  its 
agents  and  servants  acting  where  it  put 
thciQ  to  use  discretion  and  judgment,  and 
within  the  bu  sin  ess  it  intrusted  especiaJly 
to  them.  ,  .  .  It  is  a  duty  that  these 
carriers  of  passengers  owe  to  the  public  to 
employ  reliable  and  gentlemanly  agents  to 
conduct  and  manage  their  trains;  and  if 
they  do  not  employ  such,  they  should  be 
made  responsible  for  torts  committed  by 
those  whom  they  have  employed,  and  to 
whom  they  have  given,  the  power  to  violate 
their  duty,  imposed  by  law,  safely  to  trans- 
port the  passenger  and  decently  to  treat 
him  on  his  journey  so  long  as  he  properly 
demeans  himself." 

"In  Peeples  v.  Brunswick  k  A.  B.  Co. 
supra,  the  declaration  alleged  that  plaintiff 
was  a  passenger  on  defendant's  road;  tliat 
he  was  in  the  usual  passenger  coach;  that 
white  thus  situated,  and  entitled  to  the 
care  and  protection  of  defendant,  at  an  in- 
termediate station,  he  was  called  out  of 
the  train  by  the  conductor  in  charge  there- 
of, who  was  defendant's  agent,  and  was 
beaten,  bruised,  etc.  Held,  that  the  failure 
to  allege  in  express  terms  that  the  agent 
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the  injury  been  inflicted  after  the  delivery 
of  the  plaintiff  at  his  destination. 

In  Atlanta  &,  W.  P.  R,  Co.  v.  Condor 
(1885)  75  Ga.  61,  whtre  a  brakpman  re- 
fused to  allow  a  pas8en?er  to  pnsa  out  of 
one  car  into  the  next  wliile  the  train  was 
in  motion,  there  being  no  rule  of  the 
company  forbidding  such  passing,  the  com- 
pany was  held  liable  for  opprobrious  lan- 
guage and  an  assault  by  the  brakeman  dur- 
ing au  altercation  arising  out  of  the  re- 
in Western  4  A.  R.  Co.  v.  Turner  (1884) 
72  Ga.  292,  63  Am.  Rep.  842.  a  person  de- 
siring to  become  a  passenger  upon  a 
freight  train  entered  the  caboose,  and  the 
conductor  insolently  refused  to  carrr  him, 
and  struck  him  with  his  lnntr>rn;  tW  lia- 
40  L.R.A.(N.5.) 


that  it  is  to  be  construed  as  applying  also 
to  breaches  of  an  assumed  duty  on  the  car- 
rier's part  to  see  that  his  passengers  srs 
properly  treated.  This  view  of  its  mean- 
ing is  amply  confirmed  t^  the  later  de- 
cisions of  the  court  n 

hility  of  the  railway  company  was  afHrmed 
on  the  ground  that  the  aggrieved  party  was 
a  passenger  "within  the  reason  and  spirit 
of  the  Gasway  Case,"  supra.  The  court 
said:  "The  duty  of  the  conductor  was 
twofold:  First,  if  he  refused  the  plaintiff 
passage,  to  do  so  in  a  polite  manner,  and 
give  him  a  reasonable  opportunity  to  quit 
the  cab  of  his  own  motion.  Secondly,  if, 
after  having  done  this,  the  plaintiff  still 
refused  to  leave  the  cab,  then  to  use  such 
reasonable  force  as  was  necessary  to  eject 
him  therefrom.  Whatever  the  conductor  did 
in  relation  to  either  of  these  matters  was, 
under  the  facts  of  this  case,  clearly  done 
in  the  prosecution  and  within  the  scope  of 
his  business,  and  the  company  waa  liable 
for  his  conduct,  even  though  it  was  volun- 
tary. He  had  no  right  to  insult  the  plain- 
tiff by  the  use  of  vulgar  and  profane  lan- 
guage and  abusive  epithets,  and  then,  with- 
out provocation,  to  beat  him  over  the  head, 
in  bis  face  and  mouth,  and  knock  him  out 
of  his  cab  door  with  his  lantern." 

In  -Savannah,  F.  &  W.  R,  Co.  t.  Quo 
(ISOT)  103  Ga.  125,  40  L.R.A.  4S3,  68  Am. 
St.  Rep.  85,  2S  S.  E.  SOT,  a  railway  company 
was  held  to  be  liable  for  an  assault  made 
by  a  baggage  master  upon  a  female  passen- 
ger, with  intent  to  commit  rape. 

In  Wolfe  V.  Georgia  R.  t  Electric  Co. 
(1907)  2  Ga.  App.  499,  68  S.  E.  S99,  the 
court,  proceeding  upon  the  ground  that  a 
common  carrier  is  bound  to  protect  a  pas- 
senger from  insult  as  well  as  from  physical 
injury,  and  especially  from  insult  offered 
by  its  servants,  held  that  an  action  waa 
maintainable  against  a  railway  company 
for  the  insult  implied  in  the  fact  that  its 
conductor,  in  enforcing  Penal  Code  1806, 
§  527,  which  requires  conductors  to  separate 
white  and  colored  passengers,  called  the 
plaintiff,  a  white  man,  a  negro,  or  intimated 
that  he  was  of  African  descent. 

In  Georgia  R.  ft  Electric  Co.  v.  Baker 
(1004)  120  Ga.  991,  48  S.  E.  356,  it  was 
held  that  the  trial  judge  had  improperly 
sustained  a  demurrer  to  a  petition  which 
alleged  that  a  conductor  maliciously  made 
all  manner  of  ungentlemanly  remarks  cal- 
culated to  annoy  a  female  passenger.  On 
the  review  of  this  case  after  the  trial  con- 
sequent upon  the  overruling  of  the  demur- 
rer had  taken  place,  the  court  of  appeals 
held  that,  in  order  to  warrant  a  recovery 
in  an  action  by  a  passenger  to  recover  for 
an  insult  given  by  the  conductor  of  a 
street  car,  his  acts  must  have  been  such  as 
did  not  only  humiliate  and  insult  plaintiff, 
but  such  as  would  reasonably  tend  to  hu- 
miliate anv  person  in  similar  circunistancee. 
(1907)  1  Ga.  App.  832.  58  S.  fc.  88. 

For  other  cases  in  which  the  liability  of 
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Idaho. — In  this  state  tbe  doctrins  tliat  k 
carrier  is  aub^ct  to  an  abaolute  dutj  to 
protect  passengers  against  tlie  misfeatance 
of  his  employees  lias  been  applied  in  a 
case  where  the  plaintiff  was  wrongfully 
ejected  from  a  train.  ■* 

lUinoia. — in  the  earliest  relevant  case  in 
this  state  the  scope  of  the  servant's  au- 
tboritj     WBB     explicitly     treated     bj     the 


supreme  court  as  tbe  gauge  of  the  carrier's 
liabilitj.  **  Subsequently  the  court  apiilied 
the  doctrine  that  a  carrier  impliedly  guar- 
antees that  his  passengers  shall  be  pro- 
tected against  violent  acts  or  insulting 
language  on  the  part  of  the  servants  whom 
he  places  in  charge  of  the  vehicle  by  which 
the  passengers  are  conveyed. «!  If  the  isD- 
guage  of  tbe  supreme  court  should  be  coa- 


and  insults  by  servants  was  treated  as 
being  absolute,  sec  Peavy  v.  Georgia  R.  & 
Bkg.  Co.  (1838)  81  Ga.  485,  IZ  Am.  St.  Rep. 
334,  B  S.  E.  to  (question  chiefly  discussed 
wa«  whether  provoking  words  o(  passengers 
excused  defendant) ;  Savannah  Street  R. 
Co.  v.  Bryan  (1890)  86  Ga.  31Z,  22  Am.  St. 
Rep.  4Q4  12  S.  K  307;  East  Tennesaee,  V. 
&  0.  R.  Co.  T.  Fleetwood  (1892)  90  Ga.  23, 
16  S.  E.  778  (passenger  insulted  and  as- 
saulted by  a  conductor  on  account  of  per- 
sonal animosity);  Columbus  &  R.  R.  Co,  v. 
Christisn  (IBOS)  97  Ga.  56,  25  S.  E.  411 
(the  court  laid  it  down  arguendo  that  a 
railroad  company  is  liable  if  its  freight 
agent  takes  advantage  of  tbe  opportunity 
afforded  by  the  presence  of  a  patron  at  his 
place  of  business  to  bring  about  a  difficult; 
with  the  patron  upon  the  occasion  of  some 
previous  private  quarrel);  Georgia  R,  4 
Bkg.  Co,  V.  Richmond  (1806)  98  Ga.  495,  25 
S.  E.  G65-,  Brunswick  &,  W.  R.  Co.  Moore 
(1897)  101  Ga.  «84,  28  S.  E.  1000  (main 
question  involved  was  whether  plaintilT 
was  entitled  to  a  passenger's  rights  at  the 
time  when  he  was  assaulted);  Cole  v.  At- 
lanta  i  W.  P.  R.  Co.  (18B7)  302  Ga.  474, 
31  S.  E.  107  (passenger  Insulted);  Georgia 
R.  &  Bkg.  Co.  V.  Hopkins  (1899)  108  Ga. 
324,  75  Am.  St.  Rep.  39.  33  S.  E.  965  (pas- 
senger assaulted);  Central  R.  Co,  v.  Brown 
MOnll  1!3  Ga,  414,  84  Am.  St,  Rep,  250,  38 
8.  E.  989  (passenger  assatiHcd)  ;  Danncn- 
berg  V.  Bcrktier  (l!)0,i)  118  Ga,  889.  4.)  S.  E. 
682  (first  appeal,  118  Ga.  965,  60  L.R.A. 
559,  43  S,  E,  4(13;  Macon  R.  t  Light  Co,  v. 
Mason  (190.S)  123  Ga.  773.  51  S.  E.  569); 
SavBnnah  Electric  Co.  v.  Pritcbard  (1910) 
133  Ga.  747,  60  S.  E.  952. 

In  Ontral  of  GcorRia  R.  Co.  v.  MoUa 
(1003)  117  Ga.  923,  62  L.R.A.  507,  97  Am, 
St.  Rep.  223,  43  S.  E,  990,  the  violent  act 
alleged  had  a  direct  relation  to  the  enforce- 
ment of  a  regulation,  so  that  the  company 
would  have  been  liable  in  any  view  of  its 
obligations  if   the   act   had  been   wrongful. 

In  Mason  v.  Nashville.  C.  &.  St.  L,  R.  Co. 
(1911)  135  Gn.  741.  33  L.R.A.(N.R)  280, 
70  S.  E.  225,  the  following  remarks  were 
made:  "At  the  outset  it  is  well  to  re- 
member that  in  dc^allng  with  the  general 
question  of  whether  a  master  is  liable  for 
a  wilful  tort  of  his  servant,  the  doctrine  of 
respondeat  superior  furnishes  the  basis  for 
decision  if  there  are  no  statutory  provisions 
on  the  subject,  but  that  in  certain  instan- 
ces there  is  a  relation  between  the  master 
and  the  injured  person,  out  of  which  arises 
a  duty  of  protection;  and  this  duty  is  to 
he  considered  in  addition  to  the  general 
doctrine  mentioned  above.  This  is  true  as 
40  L.R.A.(N.S.) 


to  a  carrier  and  its  passengers.  The  carrier 
owes  to  its  passengers  a  duty  of  protection 
even  against  outsiders.  A  fortiori  it  must 
protect  its  passengers  against  its  own  em. 
ployL-es  engaged  in  the  per.ormance  of  its 
contract  of  carriage,  and  for  whose  acts  in 
so  doing  it  is  responsible." 

In  Savannah  Electric  Co.  v.  Wheeler 
(1907)  128  Ga.  560,  10  L.R.A.(N.S.)  117B, 
68  S.  E.  38,  where  a  drunken  street-car 
conductor,  during  an  altercation  with  a 
passenger  about  the  fare,  Sred  several  shots, 
one  of  which  hit  hini,  while  another  struck 
and  kilted  the  plaintiff's  decedent,  a  foot- 
passenger  in  the  street,  it  was  laid  down 
arguendo,  that  the  railway  company  w»s 
liable  for  the  injury  received  by  the  pas- 
senger, because  the  conductor,  in  dealing 
with  the  passenger  and  shooting  at  him, 
was  "acting  in  the  prosecution  and  acope  of 
the  buainess  intrusted  to  him,"  within  the 
meaning  of  the  law.  Having  regard  to  the 
other  eases  cited  in  this  note,  it  is  clear 
that  the  phrase  within  the  quotation  marki 
must  l>e  understood  in  the  broad  sense  of. 
"performing  as  tbe  represcntatitve  of  his 
master  absolute  contractual  duties." 

••  Lindsay  v.  Oregon  Short  Line  R,  Co. 
(1907)  13  Idaho,  477,  12  L.R.A.(N,S.)  184, 
90  Pac,  984  (not  necessary  to  allege  or 
prove  that  the  tort  feasor,  a  brakeman, 
was  acting  within  the  scope  of  his  employ- 

>*ID  Chicago,  B.  jc  Q.  R.  Co.  v.  Brvan 
(1878)  90  111.  120,  the  ground  asaigned'for 
holding  the  railway  company  liable  in  an 
action  for  assault  committed  upon  a  pas- 
senger who  was  conducting  himself  in  an 
orderly  and  decent  manner,  and  had  of. 
fered  to  pay  the  proper  fare,  was  that  his 
expulsion  from  the  car  in  a  forcible  manner 
by  the  conductor  was  unjustifiable,  and 
that  the  company  was  liable  for  acts  per- 
formed by  its  conductor  within  the  scope 
of  his   authority. 

Chicago  *  N.  W.  R.  Co.  v.  Williaros 
(1870)  SS  III.  185,  8  Am.  Rep.  641,  where 
it  was  held  that  the  defendant  was  liable 
if  a  colored  woman  was  denied  the  privilege 
of  the  ladies'  car,  owing  to  "mere  wanton- 
ness on  the  part  of  the  brakeman,"  the  only 
point  discussed  was  the  propriety  of  the 
exclusion.  That  the  brakeman  was  acting 
within  the  scope  of  his  authority  was  taken 
for  grnnted. 

MTn  Chicago  &  E.  R.  Co.  v.  Fleiman 
(1882)  103  III.  546.  42  Am.  Rep.  33,  affirm- 
ing (1881)  0  111.  App,  250.  a  passenjrer.  on 
arriving  at  the  place  to  which  he  had  paid 
hia  fare,  missed  his  watch,  and  supposing 
it  to  have  been  stolGD  while  he  was  asleep. 
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Btrued  litemll;,  and  treated  as  hftving  hoth 
an  exclusive  and  an  inclusive  connotation, 
the  carrier  would  not  be  chargeable  with 
the  torta  of  every  servant  whose  appointed 
functions  have  some  relation  to  the  per- 
formance of  tlie  contract  of  carriage.  But 
his  liability  for  the  miafeaBance  of  servants 

refused  to  leave  the  train  until  he  should 
recover  it.  The  conductor  consented  that 
he  should  remain  on  the  train  until  it 
reached  another  station.  After  the  train 
had  been  started  and  a  partial  search  had 
been  made,  another  passenger  asked  who 
he  thought  had  his  watch.  He  replied, 
"That  fellow,"  pointing  at  a  brakeman,  who 
immediately  struck  the  man  in  the  face 
with  a  lantern.  Held  that  the  facta  showed 
a  right  of  sction  against  the  railroad  com- 
pany for  the  injury  inflicted  bj  its  servant, 
and   that   the  company  occupied   the   same 


ferring  to  the  contention  that  the  case  was 
controlled  by  the  doctrine  that  a  master  is 
not  liable  for  the  wilful  torts  of  his  serv- 
ants, the  court  said:  "The  doctrine  an- 
nounced is  no  doubt  correct  when  applied 
to  a  proper  case.  If,  for  example,  a  con- 
ductor or  brakeman  in  the  employ  of  a 
railroad  company  should  wilfully  or  ma- 
liciously assault  a  stranger, — a  person  to 
whom  the  railroad  company  owed  no  ol)liga- 
tion  whatever,— the  master  in  such  a  cose 
would  not  be  liable  for  the  act  of  the  serv- 
ant; but  when  the  same  doctrine  is  in- 
voked to  control  a  case  where  an  assault 
has  been  made  by  the  servant  of  the  com- 
pany upon  a  passenger  on  one  of  its  trains, 
a  different  question  is  presented, — one  which 
rests  entirely  upon  a  ditTerent  principle. 
.  .  .  The  appellant  was  a  common  car- 
rier of  passengers.  As  such  it  was  not  an 
insurer  against  any  possible  injury  that  a 
passenger  might  receive  while  on  the  train, 
but  the  company  was  bound  to  furnish  a 
safe  track,  ears  and  machinery  of  the  most 
approved  quality,  and  place  the  trains  in 
the  hands  of  skilful  enrrincers  and  compe- 
tent managers,^ the  agents  and  servants 
were  bound  to  be  qualified  and  competent 
for  their  several  employments.  ...  So, 
too.  the  contract  which  existed  beyond  ap- 
pellant as  a  common  carrier  and  appellee 
us  a  passenger  was  a.  guaranty  on  behalf  of 
the  carrier  that  appellee  should  be  protect- 
ed againts  persona]  injury  from  the  agents 
or  aervanta  of  appellant  in  charge  of  the 
train.  The  company  placed  these  men  in 
charge  of  the  train.  It  alone  had  the  power 
of  removal,  and  justice  demands  that  it 
should  be  held  responsible  for  their  wrong- 
ful acts  towards  passengers  while  in  charge 
of  the  train.  Any  other  rule  might  place 
the  traveline  public  at  the  mercy  of  any 
reckless  employee  a  railroad  company  mitrht 
see  fit  to  employ."  Tn  the  affirmed  judg- 
ment of  the  court  of  appeal  we  find  the 
following  stafe-ncnt:  "In  every  contract 
for  carriase.  the  carrier  undertakes  not 
onlv  that  the  utmost  vigilance,  care,  and 
40'L.R.A,(X,S.) 


whose  duties  are  merely  accessory  to  the 
actual  work  of  transportation  would  proba- 
bly be  affirmed  if  a  case  involving  the  point 
should  be  presented.  In  two  of  the  cases 
decided  after  the  doctrine  of  absolute  lia- 
bility was  recognized  the  precise  stand- 
point  of   the   court   is    not   shown   by   the 

skill  shall  be  exercised  to  safely  transport 
a,  passenger  to  his  destination,  but  that  dur- 
ing the  passe nger'a  transit,  he  shall  be 
treated  humanely,  and  protected  from  all 
dangers,  from  whatever  source  arising,  HO  far 
aa  the  efforts  of  the  carrier  or  his  servantB 
can  ba  made  available  for  the-  protection 
of  such  passengers," 

In  McMahon  v.  Chicago  City  H.  Co. 
{190S)  239  III.  334.  88  N.  E.  223,  aflirming 
(ISOB)  143  111.  App.  60S,  the  plalntiil  and 
her  husband  were  passengers  on  a  street 
car,  and  held  transfers  from  another  line 
of  the  same  company,  entitling  them  to 
ride.  A  dispute  arose  between  the  husband 
and  the  conductor  of  the  car  concerning 
further  transfers,  which  lasted  for  soma 
time.  The  testimony  showed  that  the  con- 
ductor renewed  the  controversy  several 
times  as  he  passed  by  them  in  tlie  car; 
that  he  addressed  vituperative,  profane,  ob- 
scene language  to  them;  that  the  alterca- 
tion finally  culminated  in  a  scuffle  between 
the  conductor  and  the  husband;  that  the 
conductor  started  the  sculfle  by  attempting 
to  strike  the  husband;  that  white  he  was 
struggling  in  the  grasp  of  some  of  the 
passengers  who  were  trying  to  prevent  him 


knocked  her  against  the  coiner  of  a  seat; 
and  that  afterwards  in  the  melte  she  was 
thrown  over  and  seriously  injured.  At  the 
time  the  conductor  attempted  to  strike  the 
husband,  his  wife  was  sitting  across  tha 
aisle.  The  liability  of  the  defendant  for 
the  injuries  thus  inflicted  was  affirmed  on 
the  authority  of  the  Flexman  Case,  supra. 
An  instruction  that  the  jury  should  not 
find  for  the  plaintifl^  if  they  believed  she 
could  have  avoided  the  injury  by  the  use 
of  ordinary  care  was  held  to  have  been 
properly  refused  as  misleading,  where  its 
only  basis  was  the  argument  that  if  she 
had  kept  to  her  seat  during  the  scuffle  she 
wovild  not  have  been  hurt. 

In  Pullman  Palace  Car  Co.  v.  lawrence 
(1897)  74  Miss.  782,  22  So.  .^3,  the  porter 
of  a  sleeping  car.  having  been  asked  by  a 
passenger  at  a  somewhat  late  hour  to  bring 
him  a  sandwich,  made  an  uncivil  reply. 
The  passenger  threatened  to  report  him  and 
was  thereupon  assaulted  by  him.  The  as- 
sault occurred  while  the  train  was  in  Illi- 
nois. The  Mississippi  court,  treating  the 
action  as  being  ea  drlicto,  determined  the 
right  of  recovery  with  reference  to  what 
it  regnrded  as  the  law  of  that  state,  and 
held  that  the  passenger  was  entitled  to 
punitive  damages,  for  rcBsons  thus  et- 
nlained  :  "The  porter  who  made  the  assault 
upon  appellee  was  at  that  time  engaged  in 
the    company's    business,    and    was    acting 
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opinioTiB.  >I  Tiie  fnrti  involved  vrre  in 
both  initanres  Biich  thnt  tlic  riglit  of  re- 
covery miplit  appropriately  have  been  prod- 
icftted  with  refprence  either  to  the  test 
of  Bcopa  of  employment,  or  to  the  concep- 
tion of  an  absolute  contractual  obligation. 
In  ftDotber  recent  caae  the  concept  explicitly 
relied  upon  waa  that  the  action  in  question 
was  within  tlie  scope  of  the  tort  feasor's 
authority.  ■!>  In  a  cam  where  a  etreet 
car  conductor  gave  a  passenger  into  custody 


on  a  charge  of  having  given  hiro  s  eoiint«- 
fcit  coin  in  payment  of  the  fare,  the  li^- 
hility  of  the  railway  company  waa  affirmed 
on  the  ground  that  the  conductor's  art 
was  within  tlie  scope  of  his  authority.*) 
The  effect  of  the  carrier's  obligation  in 
respect  of  protecting  paaaengera  was  not 
adverted  ta 

Indiana, — The  doctrine  applied  in  all  the 
earlier  cases  which  bear  upon  the  subject 
was    that   the   wilful    torts   of   a   carrier'^ 


within  the  srape  of  his  employment.    A 
if  he  was  not,  it  is  difficult  to  imagine 


And 
t  imagine  a 
e  where  a  servant,  committing  a  wanton 
and  wilful  wrong,  could  ever  be  said  to  be 
acting  within  the  scope  of  his  employment. 
He  was  the  waiter,  charged  with  the  duty 
of  attending  the  calls  of  passengers  and 
of  serving  food;  he  did  go  into  the  smok- 
ing compartment  in  answer  to  repeated 
calls  for  his  attendance;  and  he  did  make 
hii  brutal  aSBaiilt  in  the 'course  of  the  in- 
terview had  with  him  by  appellee  and  his 
traveling  companion,  Henderson,  in  their 
effort  to  have  food  supplied  appellee."  This 
decision  does  not  actually  go  any  furthel 
than  to  hold  a  carrier  to  be  liable  for  puni- 
tive damages  in  respect  of  torts  committed 
hy  a  servant  within  the  scope  of  his  em- 
ployment. But  the  court  appenrs  to  have 
reasoned  on  the  a»iHumptinn  that  in  Illinois 
only  torts  of  that  description  are  imputable 
to  the  carrier.  If  this  was  really  its  posi- 
tion, it  clearly  conflicted  with  the  doi-trine 
already   established   by   the   former   of  the 

In  dicago,  E.  I.  ft  P.  R.  Co.  v.  Barrett 
(18B4)    JB  111.  App.   17,   an   action   for  the 

ejection  of  a  pasacn;;er  with  undue  violence, 
the  court  obii-rved  that,  in  every  contract 
of  carriage,  "there  is  a  stipnlntion  implied 
by  the  law  that  the  paBHcnfrer  shall  be 
humanely  treated,  and  a  guaranty  that  the 
servanta  of  the  carrier,  enKased  i"  the  per- 
formance of  their  master's  contract,  shall 
not  unjuatiflahly  assault  or  beat  him,  or 
otherwise  maltreat  him,  while  the  msster 
BUBtains  such  contract  relntions  to  him;" 
end  the  master  is  liable  for  any  breach  of 
this  contract,  regardlef^h  of  the  niofive  of 
"ing   the   act   which 


s  the 


The  duty  of  a  rnilwny  company  to  pro- 
tect passengers  a;2ninst  the  assault  of  train- 
men was  the  rationale  of  the  decision  in 
Illinois  C.  R.  Co,  V.  Shechan  {18^8)  2»  111. 
App.  00  (unnecessary  force  used  in  remov- 
ing an  intoxicated  man  from  a  car). 

In  Han-ion  v.  Urhana  4  C.  Electric  Street 
R.  Co.  (1807)  75  III.  App.  474,  the  concep- 
tion of  a  guaranty  on  the  carrier's  part  was 
the   ratioTinle   of   the   recovery    allowed    in 

had  quarrelled  with  a  pnsscncer  about  a 
personal  mnttcr,  and  Btnick  hini  without 
any  Justifyinir  prnvocntion. 

In  Coal  Pelt  Klc-tric  R.  Co.  v.  Young 
(1008)  12fi  III.  App,  fi.ll,  nn  employee  of  a 
street  railway  compiiny,  in  attempting  to 
*0  L.R.A.(N.S.l 


reach  a  person  whom  the  superintendent 
had  ordered  him  to  arrest,  draped  the 
complainant  off  a  car  which  he  was  entering. 
The  liability  of  the  defendant  was  alTirmcd 
on  the  ground  that  "any  act  or  order  which 
might  directly  alTect  the  comfort  or  safety 
of  a  passenger  could  be  within  the  apparent 
scope  of  his  employment."  The  phrase 
"scope  of  employment"  ia  evidently  used 
here  in  a  more  extended  sense  than  it  bean 
in  caies  where  the  remediaJ  rights  of  third 
persons  are  in  question. 

In  Chic-ago  City  R.  Co.  v.  Cooper  (1906) 
128  111,  App.  528,  where  a  motorman  threw 
off  a  street  car  a  newsboy  who  was  getting 
on,  not  to  sell  newspapers,  but  to  liecome 
K  passenger,  recovery  was  denied  for  the 
reason  that  there  wae  "no  averment  or 
proof  that  the  alleged  wrongful  act  was 
within  the  scope  of  the  motorman's  employ- 
ment." This  decision,  it  is  aubmitted,  is 
essentially  inconsistent  with  the  theory  of 
the  supreme  court  as  to  an  absolute  duty  on 
the  carrier's  part. 

"  In  Wabash,  St.  L.  ft  P.  R.  Co.  t.  Rector 
{1B82}  104  III.  206,  the  liability  of  a  rail- 
way company  for  the  act  of  a  conductor 
who  used  force  in  order  to  prevent  a  paa- 
senger  from  mounting  the  rear  car  of  ■ 
train  at  the  same  time  as  himself  wae  con- 
ceded, hut  the  verdict  was  set  aside  on  the 
Sound  of  errors  in  the  instructions.  This 
ciaion  might  clenrly  have  been  rendered 
under  any  of  the  theories  aa  to  the  extent 
of  a  carrier's   responsibility. 

In  Illinois  C.  R.  Co.  v.  Davenport  (I8S8) 
177  111.  no,  62  N.  E.  266.  the  company  was 
held  liable,  where  a  brakeman,  acting  un- 
der orders  of  the  conductor,  ejected  from  a 
moving  train  a  person  whom  they  both  be- 
lieved to  be  a  trespasser,  but  who  was 
really  entitled  to  the  rights  of  a  passenger. 

»l«In  Chicago  Union  Traction  Co,  v.  Mc- 
aevey  (lOOfi)  126  III.  App.  21,  the  ground 
upon  which  the  court  proceeded  was  that  a 
conductor  in  charge  of  a  street  car  is  the 
agent  of  the  company,  and  the  power  in- 
herent in  the  company  to  expel  from  its 
cars  persons  who  refuse  to  pay  the  cus- 
tomary fare  is  vested  in  him;  and  that  if, 
by  on  error  in  judgment,  he  expels  one  who 
is  entitled  to  the  rights  of  a  passenger, 
fhe  company  is  responsible  for  such  error, 
for  in  Icjtal  con  temp!  .it  ion  the  compsny  is 
present,  and  is  acting  in  the  person  of  its 
conductor. 

aiWrst  rhicaso  Pfreet  B.  Co.  Y.  LnWch 
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servant  were  or  wcr«  not  imputable  to  bia  , 
employer,  according  as  tliey  were  or  were 
not  committed  within  tbe  scope  of  his  em- 
ployment; that  phrase  being  used  in  its 
narrower  aense,  as  one  connoting  merely 
such  functions  as  were  directly  connected 
with  the  actual  work  of  transportation.  **  . 

»Iii  Evansville  Jk  C.  R.  Co.  v.  Baum 
I1B6S)  26  Ind.  TO,  tbe  complaint  alleged 
that  the  plaintilT  had  paid  his  fare  and  was 
seated  in  th«  car,  when  he  was  violently 
aasaulted  and  beaten,  and  ejected  from  tlie 
car  by  a  servant  of  the  company;  that  the 
duty  and  employment  of  said  servants  was 
to  provide  seats  for  passengers  and  exercise 
care  for  their  oomfort,  and  that  he  then 
had  charge  of  said  ear,  and  committed  said 
trespass  in  the  course  of  bis  business  ae 
such  servant.  Held,  that  the  expulsion  of 
the  plaintiff  from  the  ear,  where  he  law- 
fully waa,  if  done  without  unnei-esaary  vio- 
lence, would  give  a  right  of  action  against 
the  company,  and  that  as  this  state  of 
facts  might  have  been  proved  under  the 
allegations  of  the  complaint,  a  demurrer  to 
the  complaint  was  correctly  overruled.  The 
court   said:      "The   first   paragraph   of   thi 
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niployee,  Wilson,  Imd  genoral  charge  and 
control  of  the  car  in  which  the  plaintiff  was 
Heated,  and  that  it  does  not  appear  by  the 
averments  that  his  duties  were  confined  to 
providing  seats  for  passengers,  and  caring 
for  their  comfort.  The  violence  committed 
by  him  was  not,  therefore,  as  is  insisted 
Tor  the  appellant,  wholly  disconnected  with 
the  business  which  he  was  employed  to  do, 
assuming,  as  we  must  on  demurrer,  that 
the  paragraph  is  true.  The  case  made,  tlien, 
is  one  where  the  servant  needlessly  does 
an  act  under  color  of  his  employment,  in  a 
brutal  and  inhum^in  manner,  wilfully  and 
violently,  without  express  authority  from 
the  master  to  use  such  brutality;  and  a 
question  presented  and  discussed  is  whether, 
in  BUch  a  case,  the  maxim  respondeat  aupe- 
rior  applies.  ...  If  tlie  act  of  the  serv- 
ant complained  of  was  necosaary  to  be 
done  to  accomplish  the  piirpuse  of  the  serv- 
ant's employment,— it  it  was  pasential  as 
a  means  to  attain  the  end  dircrted  by  the 
master,  and  was  intended  for  that  purpose, 
— then  it  was  implied  in  the  employment; 
and  the  master  is  liable,  though  tbe  serv- 
ant may  have  executed  it  wilfully  and 
malicioualy.  But  when  it  is  unneoessary 
to  the  performance  of  the  master's  service, 
and  not  really  intended  for  that  purpose, 
but  is  committed  by  the  servant  merely  to 
gratify  his  own  malice,  though  under  pre- 
tense of  executing  his  employment,  it  is 
not  done  to  serve  the  master,  and  is  not, 
in  fact,  within  the  scope  of  the  employ- 
ment; and  the  master  ia  therefore  not 
liable."  The  verdict  against  the  company 
was.  however,  set  aside  on  the  [■round  that 
the  servant  who  committed  tbe  assault  had 
not  general  charge  of  the  cor.  The  doctrinal 
standpoint  of  the  court  is  clearly  indicated 
40  L.R,A.(N.S.) 


The  original  position  taken  in  this  stitc, 
therefore,  was  the  sanie  as  that  of  the 
English  courts.  But  the  theory  of  !Ui 
abadlute  obligation  on  the  carrier's  part 
with  regard  to  the  protection  of  his  pas- 
sengers against  all  the  tortious  acts  of  his 
servants,   while   they   ara   engaged    in   per- 

by  the  fact  that  several  of  the  precedents 
cited  related  to  the  claims  of  third  persons. 
Neither  in  this  case  not  in  any  of  the  others 
mentioned  in  this  note  was  the  case  of 
Weed  V.  Panama  R.  Co.  (1858)  17  N.  Y.  362, 
72  Am.  Dec.  474,  referred  to. 

In  Jeffersonville  R.  Co.  v.  Rogers  (1871) 
;  Ind.  116,  10  Am.  Rep.  103,  where  the 
defendant  was  held  liable  for  exemplary 
damages  in  respect  of  the  act  of  a  con- 
ductor who  had  wrongfully  ejected  a  pas- 
senger from  a  train,  "in  a  spirit  of  op- 
pressive malice  or  wantonness,"  the  ratio 
decidendi  was  "that  a  corporation  is  liable 
for  the  wilful  acts  and  torts  of  its  agents, 
committed  within  the  general  scope  of  their 
employment,  as  well  as  acts  of  negligence; 
and  that  the  corporation  is  thus  bouni^ 
although  the  particular  acts  were  not  pre- 
viously authorized  nor  subsequently  rati- 
fied by  the  corporation." 

In  Indianapolis,  P.  &  C.  R.  Co.  v.'An- 
thony  (1873)  43  Ind.  183,  involving  the 
liability  of  a  railway  company  for  the  acts 
of  a  conductor  who  had  ejected  a  passenger 
on  the  ground  of  his  having  been  guilty 
of  improper  conduct  in  regard  to  a  woman, 
the  court  thus  discusses  the  law  of  the 
case;  "The  conductor  of  a  railroad  train 
has  the  right  to  eject  a  passenger  for  a 
refusal  to  pay  his  fare,  or  for  indecent 
and  disorderly  conduct.  The  act  of  the  con- 
ductor in  ejecting  a  passenger  for  either 
of  the  above  causes  would  come  within  the 
general  scope  of  hia  employment,  and  the 
master  would  be  liable,  if  the  act  wa» 
wrongful,  without  reference  to  the  question 
of  wiietber  the  purpuae  of  the  conductor 
was  to  aerve  his  master  or  to  gratify  his 
private  malice.  The  intent  of  the  conductor 
should  not  have  any  influence  upon  the 
question  of  the  liability  of  the  master, 
where  the  act  performed  comes  within  the 
general  scope  of  liis  employment.  If,  fn 
the  case  supposed,  the  passenger  refuses  to 
pay  his  fare,  or  is  guilty  of  indecent  con- 
duct, and  the  conductor,  for  such  cause, 
ejects  him  from  the  train,  the  act  would 
come  within  the  general  scope  of  his  em- 
ployment, and  Hie  master  would  not  be  . 
liable,  although  the  agent  was  actuated  by 
private  mnlici!.  becniise  the  conduct  of  the 
passenpor  jnafifled  the  act.  If,  on  the  other 
hand,  tbe  conductor  should  be  misinformed 
as  to  the  conduct  of  a  passeu^^er,  and  in 
reliance  upon  such  information  should  eject 
him,  the  master  would  be  liable,  although 
the  agent  had  no  private  malice,  but  wai 
actuated  solely  by  the  earnest  desire  to 
serve  his  master.  The  act  of  the  agent 
within  the  general  scope  of  his  employment 
is  the  act  of  the  master,  and  whether  this 
act   was  necessary  to  be  done  will   depenftj 
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runiiinft   tlie   contract  of   carriage    in 
behalf,    was    Bubsequcntly    adopted.  ■* 


upon  the  facta  aurrounding  it.  If  the  net 
done    ia   within    the   general   scope   of    pni- 

filoynent,  and  m  wrongful,  tlie  master  ia 
inble,  although  the  act  waa  unneceaaary  to 
the  performance  of  the  maatcr's  aervice,  and 
waa  not  intended  for  that  purpose.  We 
therefore  think  that  the  llahility  of  ttie 
master  does  not  depend  upon  the  necessity 
for  the  act  or  the  intent  with  which  it 
was  done,  but  upon  wliether  the  act  waa 
Vrrongful  and  within  the  general  scope  of 
the  employment  of  the  agent." 

See  also  Terre  Haute  &  I.  R.  Co.  v. 
Fitzgerald  (1S74)  47  Ind.  TQ  (right  of  a 
passenger  to  recover  for  the  act  of  a  con- 
ductor in  wrongfully  ejecting  him  was  put 
upon  the  ground  that  ench  an  act  ia  witli- 
in  the  scope  of  the  conductor'a  agency); 
Pittsburgh,  0.  &  St.  L,  R.  Co.  v.  Theobald 
(1B76I  SI  Ind.  24U  (a  complaint  not  de- 
murrable which  alleged  that  the  plaintilT, 
white  he  stood  upon  the  platform  of  a 
car,  waiting  for  the  train  to  stop,  had  been 
"wantonly,  forcibly,  and  maliciouBly" 
thrown  off  by  the  conductor  while  llie  train 

"In  Terre  Haute  &  I.  R.  Co.  v.  Jackson 
(1881)  81  Ind.  1R,  the  liability  of  a  rail- 
way company  for  the  act  of  u.  brakenian 
in  dashing  a  jet  of  water  upon  a  pasaengcr 
who  had  refused  to  pay  him  for  watering 
certain  cattle  belonging  to  the  passenj^er 
was  atiivmcd  on  the  ground  thus  stated: 
"It  is  therefore  immaterial  whether  the 
conductor  or  brakenian  hud  been  required 
or  autliorizod  to  wash  out  the  cars  of  the 
company  for  any  purpose.  The  apjiellant 
had  undertaken  to  carry  the  plaintiff,  as  a 
pasaenger,  upon  its  train,  and  was  bound 
to  do  it  safely.  For  this  purpose  the  ap- 
pellant was  represented  by  its  agents  in 
charge  of  the  train,  and  if  they  did  any- 
thing incnnsialent  with  the  safe  carriage 
and  delivery  of  the  plaintiff  at  bis  destina- 
tion, unhnrmed,  the  appellant,  upon  the 
plaincat  principles  of  law,  as  well  aa  good 
policy,  is  liable  for  the  injury.  The  drench- 
ing of  a  passenger  with  water,  either  negli- 
gently or  wilfully,  is  a  clear  and  direc' 
breach  of  the  duty  to  carry  safely,  and  i 
ia  immaterial  upon  the  question  of  the 
company's  liability,  whether  it  resulted 
from  the  fault  of  the  brakcman  alone,  or 
of  the  conductor,  or  of  both  of  them.  They 
wcrc  each  agents  of  the  company  for  the 
nmnina  of  the  train,  and  the  company. 
therefore,  responsible  for  the  acta  of  eitiier. 
or  both,  in'ao  far  as  such  acta  affected  the 
passenger.  It  follona  that  if  the  conductor 
waa  faultless  in  raising  the  valve  and  in 
throwing  the  water  into  the  caboose,  wbicb 
could  hardly  be,  when  be  knew  there  was  a 
passenger  there,  liable  to  be  injured,  and 
the  brakeman  designedly  procured  the  plain^ 
tiff  to  go  to  the  door  of  the  caboose  in 
order  that  the  water  misht  strike  him.  tlie 
company  ia  clearly  liable  for  the  injury, 
(hat  the  evidence  tends  to  show  this  state 
if  facts  ia  not  disputed." 
10  L.H.A.(N.S.) 


bis  I  some  cases  decided  a 
In  I  right  of  recovery   ha 

In  Louisville  &  S.  R.  Co.  t.  Kelly  (1B83) 
02  Ind.  371,  47  Am.  Rep.  14U,  where  a 
passenger  was  either  carelessly  or  purposely 

jostled  by  a  brakeman  while  be  waa  obey- 
ing the  directiou  of  the  coaduclor  to  go  to 
another  car,  it  was  contended  that  an  in- 
struction to  tlie  following  ettect  waa  erro- 
neous: "Tlie  defendant's  obligation  waa  to 
carry  the  plaintiff  aafely  and  properly; 
and,  if  the  defendant  intrusted  this  duty 
Lo  servants,  the  law  holds  the  defendant 
responsible  for  the  manner  in  which  they 
executed  it  The  carrier  is  obliged  to  pro- 
tect the  passenger  from  violence  from  iu 
own  servants,  and  from  everv  source  what' 
soever."  The  court,  however,  'aid:  '■It  is 
established  law  that  carriera  are  reaponsible 
for  the  negligent  and  wilful  wrongs  of  their 
servants,  suffered  or  done  in  the  line  of 
their  employment.  It  is  also  true,  as  a 
general  rule,  that  carriera  are  under  a  duty 
to  protect  their  passengers  from  violence 
from  all  sources.  .  .  .  There  rests  on 
carriers  this  obligation  to  protect  passen- 
gers from  violence,  and  an  instruction  which 
asserts  in  general  term  this  obligation  can- 
not, in  such  a  case  as  the  present,  be  deemed 
erroneous.  It  ia  no  doubt  true  that  if  the 
violence  could  not  have  been  foreseen  or 
prevented  by  the  highest  degree  of  care,  the 
carrier  would  be  absolved  from  liability. 
Thomp.  Carr.  Pass.  364,  365;  HutchinsoD, 
Carr.  §  652;  Grand  Rapids  &  I.  R.  Co.  t. 
Boyd  (1879)  65  Ind.  526.  This,  however, 
does  not  prove  that  the  statement  of  the 
general  rule  ia  incorrect,  for  the  duty  af> 
protecting  passengers  from  violence  does 
rest  on  all  carriers,  although  thia  duty  is 
not  an  absolute  one.  If  the  care  which  the 
law  requirea  is  exercised  by  the  carrier. 
then  the  duty  is  discharged  and  there  is  no 
liability.  A  carrier  ia  responsible  for  in- 
juries wilfully  or  carelessly  indicted  upon 
passengers  by  servants  engaged  in  the  per- 
formance of  duties  within  the  general  scope 
'  of  tbeir  employment,  whether  the  particu- 
'  lar  act  was  or  waa  not  authorized  by  the 
'  master.  The  question  in  such  cases  ia 
.  whether  the  servBnt  was,  when  be  Inflicted 
[  the  injury,  acting  within  the  line  of  his 
duties,  and  not  whether  the  particular  act 
was  authorised." 

In  Wabash  R.  Co.  v.  Savage  (1886)  130 
Ind.  I5G,  e  N.  £.  85,  wliore  a.  br&keman 
wantonly  inflicted  an  injury  npon  a  pas- 
aenger  whom  he  waa  ejecting  from  a  wrong 
train,  the  railway  company  was  held  to  be 
liable,  although,  in  the  absence  of  express 
orders,  the  brakeman  was  not  authorized 
to  eject  passengers.  This  liability  was  de- 
clared to  be  "baaed  upon  the  doctrine  that  a 
passenger,  while  traveling  on  a  train,  is 
under  the  care  and  control  of  (he  railway 
company,  and  is  hence  entitled  to  he  pro- 
tected against  the  wilful  misconduct  of  the 
company's  agents  and  servants  in  charge 
of  the  train,  and  to  whose  authority  he  ii 
required  for  the  time  beinc  to  yield  a 
greater  or  less  obedience."     This  language 
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reterence  to  the  test  of  "scope  of  employ- 
meat."  u  But  it  ma;  be  that  this  phrase 
ii-  to  be  understood  in  ittt  brnadcr  sense, — 
that  is,  SB  embracing  all  tbe  duties  which 
are  owed  to  passengers  under  tlie  contract 
of   carriage,   and   not   merelf   those   whicli 

ia  broad  enough  to  import  an  adoption  of 
the  theory  as  to  the  absolute  liability  of  a 
carrier  with  respect  to  all  Ihe  torts  com- 
mitted bj  servants  belonging  tlie  s pec i lied 
cla^s.  Yet  it  was  also  laid  down  that  an 
averment  that  the  injury  was  inflicted  by 
the   "defen<Iant,   acting  through   its   agents 


i  equi 


t  to  s 


3nt  that  the  defendant  acted  through  its 
duly  authorized  agents  and  servants,  and 
was  gufftcient  to  present  the  question 
whether  the  persons  wbo  performed  the 
acts  charged  were  the  agents  and  servants 
of  the  defendant,  and  nctinn  at  the  lime 
within  the  line  of  duty.  This  ruling,  it 
would  seem,  cannot  be  reconciled  with  the 
statement  just  referred  to  evcept  upon  the 
supposition  that  the  court  intrnded  to  dis- 
tinguish cases  where  a  trainman  is  on 
duty  from  those  in  which  he  is  travelinf; 
on  a  train,  but  has  no  functions  to  dis- 
charge with  relation  to  it. 

In  Memphis  i  C.  Packet  Co.  v.  Pikey 
(ISnS)  142  Ind.  3CM.  40  N.  E,  527,  where 
an  action  for  the  death  of  a  passenger  who 
was  sbot  by  the  second  mate  of  a  river 
steamer  was  held  to  be  maintainable,  it 
waa  held  that  the  defendant  could  not 
escape  liability  by  showinj;  that  a  quarrel- 
some and  violent  class  of  men  are  usually 
employed  on  such  veaeslfl.  The  report  does 
not  show  how  the  altercation  arose. 

In  Citizens'  Street  R.  Co.  v.  Clark  (1904) 
33  Ind.  App.  190,  104  Am.  St.  Rep.  240,  71 
N.  E.  53  (on  demurrer),  where  a  passenger 
was  ejected  with  unnecessary  violence  from 
a  street  car.  his  right  to  recover  waa  put 
upon  the  ground  that  the  assault  was  a 
breach  of  the  railway  company's  duty  to 
protect  him.  and  that  its  liability  for  a 
breach  of  this  duty  did  not  depend  upon 
whether  the  tort  was  committed  by  a  serv- 
ant acting  within  scope  of  his  employment. 

In  Baltimore  &  0.  S.  W.  R.  Co.  v.  Davis 
(I90B1  44  Ind.  App.  37.1.  80  N.  E.  403,  where 
the  plaintifT  waa  assaulted  by  a  conductor 
in  the  course  of  a  dispute  about  the  amount 
of  the  fare,  the  court  laid  it  down  that 
the  duty  of  a  railroad  company  "to  carry 
passengers  safely  and  expeditiously,  and  to 
conserve,  by  every  reasonable  means,  the 
convenience,  comfort,  and  pe.ice  of  the  pas- 
sengers." rests  on  its  agents,  who  must 
"protect  each  passenger  from  boilily  dis- 
comfort, insult,  indignities,  and  personal 
violence,  from  whatever  source;"  and  that 
though  the  act  nf  nn  affent  violatinii  sucli 
duty  is  one  which  "bears  no  relation  to  the 
duty  of  the  carrier,  and  is  not  connected  as 
an  incident  to  the  disclnrge  of  any  duty." 
the  company  is  liable,  for  the  reason  that 
its  duty  has  been  violated.  In  this  case 
rt  was  also  held  not  lo  be  error  to  in- 
struct the  jury  that  a  carrier  is  lialtle  for 
40  L.R.A.(N.8,) 


lave    an    immediate    connection    with    the 
,'Ork  of  transportation. 
loictt. — In  one  case  the  right  of  the  pUio- 


the   injurious  act  was  or  was  not 

all  damages  to  passengers  from  acts  of  an 
agent  in  the  course  of  his  employment, 
though  the  acts  were  not  ordered  or  ratified 

In   Indianapolis   Union   R.  Co.  v.  Cooper 

(1892)  fl  Ind.  App.  202,  33  N.  E.  210,  an 
action  for  an  assault  committed  by  a  gate 
keeper  at  a  station,  an  averment  that  it 
was  committed  by  the  defendant  railway 
company  through  its  employees  waa  held  to 
be  sufficient.  The  prima  facie  liability  of 
the  company  was  affirmed,  both  on  the 
ground  that  it  was  within  the  general  scope 
of  the  duty  of  that  employee  "to  lay  hands 
upon  and  use  force,  if  necessary  in  proper 
cases,  to  prevent  persons  from  going 
through  the  gate,  or  to  compel  their  return, 
if  they  improperly  passed  it,"  and  also  on 
the  ground  that  the  company  owed  to  plain- 
tiff the  aflirmative  duty  to  protect  him 
from  the  violence  and  insults  of  its  own 
servants,  and  that  for  a  breach  of  this  duty 
it  is  liable,  irrespective  of  the  fact  whether 
or  not  tbe  servant,  "in  the  performance  of 
the  aet,  was  within  the  scope  of  bis  em- 
ployment." 

«ln  Citizens'  Street  R.  Co.  v.  Willoeby 

(1893)  134  Ind.  563,  33  N.  E.  627,  the  court 
thus  stated  the  grounds  upon  which  a  com- 
plaint alleging  that  a  conductor  in  the  em- 
ploy of  a  street  railway  company  jerked 
from  a  moving  car  a  boy  who  was  getting 
on,  with  the  intention  of  paying  bis  fare, 
was  deemed  to  be  sufficient  to  withstand  an 
attack  made  for  the  first  time  by  an  as- 
signment of  error:  "It  is  somewhat  dif- 
ficult to  determine  the  theory  upon  which 
this  complaint  proceeds,  but  whether  it  is 
to  be  regarded  as  proceeding  upon  tbe 
theory  that  tlie  appellant  was  guilty  of  a 
violation  of  its  contract  duty  as  a  common 
carrier  of  passengers,  or  upon  the  theory 
that  one  of  its  servants,  acting  within  the 
scope  of  his  employment,  was  guilty  of  in- 
dicting a  wilful  and  wanton  injury  upon 
the  appellee,  it  is  certainly  Boflicient  to  bar 
another  action  against  the  appellants,  on 
account  of  the  wrongs  set  forth  therein. 
.  .  .  It  is  true  that  every  complaint 
must  proceed  upon  some  single,  definite 
theory;  but  such  theory  is  to  be  cathered 
from  the  general  scope  of  (he  pleading,  and 
not  from  detached  allegations.  Ijouisville, 
S.  A.  &,  C.  R.  Co.  V.  Schmidt  (1883)  106 
Ind.  73.  5  X.  E.  0S4i  RoUet  v.  Heiman 
(1880)  120  Ind.  511,  Ifl  Am.  St.  Rep.  .nO, 
22  N.  E.  6li«.  When  the  complaint  now  be- 
fore us  is  thus  construed, 'we  think  it  ap- 
pears that  it  does  not  proceed  upon  the 
theory  that  the  appellant  has  been  guilty  of 
^  breach  of  its  contract,  as  a  common  ear- 
ner of  passeniers.  to  safely  carry  the  ap- 
pellee to  the  .end  of  bis  journey,  but  that 
it  proceeds  upon  the  theory  that  the  servsht 
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nithio  the  scope  of  the  tort  feasor'^  em- 
ployment.** A  few  years  afterworcin,  in  a 
esse  where  the  judgment  of  the  trial  court 
was  reversed  for  errors  in  the  instructions 
to  the  jury,  it  was  taken  for  granted  that 
the  defendant  railway  com  pa  ay  might  be 
held  liable  for  abusive  words  used  by  a  con- 
doctor  to  a  female   passenger.  *T 

As  the  report  does  not  show  what  was  the 
precise  doctrinal  standpoint  of  the  court, 
this  decision  is  of  ambiguous  import  for 
the  purposes  of  the  present  discussion. 
But  the  theory  that  a  carrier  is  bound  to 


afford  protection  to  pasBengers  against  the 
misconduct  of  tite  serrants  to  whom  he 
delegates  the  performance  of  the  contract 
of  carriage  has  now  been  categoricallj 
adopted.  ** 

Kantat. — This  is  one  of  the  states  in 
which  the  theory  of  an  absolute  duty  on 
tlie  part  of  a  carrier  to  protect  passengen 
against  the  misconduct  of  hia  servants  has 
been  recognised.  *■  In  one  case  the  court 
seems  to  have  intended  to  proceed  upon 
the  ground  that  the  theory  regarding  the 
absolute  duty  of  a  carrier  to  protect   psa- 


of  the  appellant,  while  acting  within  the 
scope  of  his  employment,  intlicted  upon  the 
appellee  a  wilful  injury.  That  the  master 
would  be  liable  for  such  injur;  is  too  well 
settled  in  this  state  to  be  open  to  con- 
troversy." 

In  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Wood 
(1887)  113  Ind.  644,  U  N.  E.  672,  10  N- 
E.  1S7,  where  a  passenger  on  a  train  which 
had  been  stopped  at  a  station  and  started 
again  before  he  bad  time  to  carr^  out  his 
intention  of  alighting  was  seized  and 
thrown  off  by  the  conductor,  the  railway 
company  was  held  liable  on  the  [ground  that 
the  conductor  "was  guilty  of  a  tort,  while 
engaged  in  the  line  of  bis  duty." 

On  the  same  ground  a  railway  company 
was  held  liable  in  Baltimore  &  0.  R.  Co.  v. 
Norris  (1897)  17  Ind.  App.  IBS,  60  Am.  St. 
Rep.  16B,  46  N.  E.  554,  where  a  conductor 
expelled  with  unnecessary  violence  a  pas- 
senger who  offered  to  pay  his  fare  to  a 
certain  station  where  the  train  did  not  stop, 
and  in  whose  behalf  a  companion  offered  to 
pay  his  fare  to  the  next  regular  stopping 
place. 

*iln  McKlnley  v.  Chicago  ft  N.  W.  R 
Co.  (1878)  44  Iowa,  314,  24  Am.  Rep.  748, 
where  the  misconduct  of  a  brakeman  in 
wilfully  assaulting  a  frentleman  who  bad 
attempted  to  enter  a  car  in  which  gentle- 
men unaccompanied  by  ladies  were  not  per- 
mitted to  travel  was  held  to  be  imputable 
to  the  railway  company,  the  rail's  dcriilendi 
was  the  general  principle  that  a  master  i9 
liable  for  the  wilful  and  criminal  acta  of  a 
servant,  done  In  the  course  of  his  employ- 
ment, or  in  executing  what  he  supposed  to 
be  the  orders  of  his  master.  . 

WBrvan  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
(1884) '63  Iowa,  484,  IB  N.  W.  205. 

MGarvik  v.  Burlington,  C,  R,  ft  N.  H.  Co 
(IBM)  131  Iowa,  416,  117  Am.  St.  Rep.  432 
108  N.  W.,327,  where  a  female  paBsengei 
was  held  to  be  entitled  to  recover  damnpes 
for  a  rape  committed  by  a  brakeman.  (On 
(he  first  appeal  [19n41  124  Iowa.  6B1,  100 
y.  W.  4B8,  a  verdict  for  the  defendant  was 
set  aside  for  errors  in  procedure.)  The 
court  treated  the  tort  as  a  "breach  of  im^ 
plied  dutv."  and  cited  with  approval  3 
Thomp,  Neg.  %  3184. 

»•  In  Miswiuri.  K.  *  T.  R.  Co.  v.  Weaver 
(1878)  16  Knn.  4.'>fi.  where  the  plaintiff  had 
been  wrongfully  eNpelled  from  a  train,  after 
a  ahnrp  si-uffle.  in  which  he  received  some 
40  L.R.A.(N.R.l 


blows,  the  opinion  was  mainly  devoted  to 
a  diacuasion  of  the  question  wbethpr  el- 
cessive  damages  had  been  awarded;  but  tbe 
doctrinal  position  of  tbe  court  is  shown  by 
its  citation  of  Goodard  v.  Grand  Trunk  K. 
Co.  (1880)  S7  Me.  202,  2  Am.  Rep.  3»,  and 
its  statement  that  a  carrier  is  bound  to 
protect  his  passengers  not  only  "against 
the  violence  and  insults  of  strangers  and 
copassengers,  but  againitt  the  violence  and 
insults  of  his  own  servants." 

In  Southern  Kansas  R.  Co.  v.  Rice  (183S) 
38  Kan.  398,  6  Am.  St.  Rep.  788,  16  Pac 
817.  the  carrier's  duty  was  relied  upon  as 
the  reason  for  holding  a  passenger  who  had 
been  wrongfully  ejected  from  a  train  to  bs 
entitled  to  maintain  an  action. 

In  Atchison,  T.  ft  S.  F.  R.  Co.  ».  Henry 
6)  56  Knn.  715,  2B  L.R.A.  48S,  41   Pat 


pay  the  fare.  Afterwards,  the  pass  i  . 
found,'  and  upon  the  conductor's  refusing 
to  return  the  money  paid,  a  dispute  arose, 
during  which  the  plaintiff  was  struck  by  a 
brakenian.  When  tlie  train  reached  the  ne.it 
station  he  was  given  into  the  custody  of  a 
policeman  by  the  conductor,  acting  upon  the 
ndvice  of  the  superintendent.  The  court 
said  that  the  assault  was  "a.  ^roM  violation 
of  the  duty  of  the  railroad  company 
toward  a  passenger.  .  .  .  If,  through 
tbe  negligence  of  the  company  in  affording 
him  the  care  and  protection  to  which  be  was 
entitled,  the  paiisenger  had  suffered  an  in- 
jury, the  company  would  be  liable,  and 
certainly  the  liability  is  no  leas  where  the 
injury  is  intentionally  inflicted  by  an  em- 
ployee of  the  company,  who  was  required 
to  exercise  care  and  protection  towarf  the 
passenger."  Tt  was  nUo  observed  that  the 
motive  which  actuated  tbe  tort  feasor  was 
immaterial,  sn  far  as  the  carrier's  liability 
was   concerned. 

In  Missouri  P.  R.  Co.  v.  Divinney  (1003) 
83  Kan.  770.  71  Fac.  865.  where  a  railway 
company  was  held  liable  for  an  assault  by 
a  station  agent,  the  rotio  deridenili  was 
that  the  company  was  under  an  absolute 
duty  to  protect  its  passengers  against  mal- 
treatment hy  its  employees,  irrespective  of 
whether,  nt  tbe  time  in  question,  such  em- 
ployees are  or  are  not  engaged  in  the  dis- 
HiaV^e  of  their  duties.  On  the  first  bearing 
([11102]  89  Pac.  351)  the  right  of  re- 
covcry  was  denied  on  the  ground  that,  un- 
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sengers  ia  applicable  as  a  criterion  of  re- 
sponsibility in  actions  for  wrongful  ar- 
rest. «> 

Kentucky. — The  doctrine  laid  down  in 
the  earliest  decision  ivliicli  trears  upon  tbe 
Hubject  was  tbat   the  contract  of   carriage 

der  the  evidence  as-  preaentei!,  the  plaintiff 
had  not  the  status  of  passeitger  nt  the  time 
when  he  was  assaulted.  On  the  second  hear- 
iDg  the  court  changed  its  opinion  as  to  this 
aspect  of  the  case. 

With  tbe  above  decisions  it  ia  not  al- 
together easj  to  reconcile  the  language  of 
the  court  in  Sachrowiti  v.  Atchison.  T.  &  S. 
F.  R.  Co.  (1887)  37  Kan.  212,  16  Pac.  242. 
There  it  was  proved  that  the  plaintilT, 
while  standing  upon  the  platform  of  one 
of  the  ears  of  a  train,  which  he  was  about 
to  enter  as  a  passenger,  was  knocked  off 
and  robbed,  just  as  the  train  started,  by  a 
person  holding  a  lantern  in  one  hand  and 
a,  club  in  the  other.  The  only  specific  evi- 
dence tbat  the  tort  feasor  was  an  employee 
of  the  railroad  company  was  that  he  car- 
ried a  lantern  with  letters  on  it,  and  wore 
&  cap  with  a  badge  upon  it.  It  was  not 
shown  that  the  assault  was  made  in  eject- 
ing, or  attempting  to  eject,  the  plaintiff 
from  the  cars,  by  anyone  connected  with 
the  operation  of  the  train,  or  having  any 
charge  of  the  depot,  its  grounds,  or  the 
road.  It  appeared  further  that  the  alleged 
aesault  was  wholly  disconnected  from  any 
service  in  which  any  employee  of  the  rail- 
road company  was  engaged.  Held,  that  the 
plaintiff  could  not  recover  under  a  petition 
charging  that  plaintiff  was  assaulted  and 
inju^  by  the  servant  and  employees  oper- 
ating and  controlling  the  train.  The  court 
said:  "The  evidence  of  the  plaintilT  is  in- 
sufficient, in  not  showing  that  the  person 
who  assaulted  him  was  in  the  employ  of  the 
defendant.  Even  if  we  concede  he  has 
ihown  that  much,  yet  his  evidence  is  fatal- 
ly defective  in  not  showing  that  the  wrong- 
ful acts  alleged  were  done  by  the  servant 
or  agent  of  the  defendant  in  the  course  or 
within  the  scope  of  his  employment.  Hud- 
eon  V.  Missouri.  K.  i  T.  R.  Co.  (1876)  16 
Kan.  470.  This  action  was  not  brought 
against  the  defendant  for  its  negligence  iu 
not  protecting  the  plaintiff  while  a  pas- 
senger on  its  train  from  the  assault  of 
some  third  party;  and  it  nowhere  appears 
in  the  evidence  that  he  was  thrown  from  the 
train  by  any  person  connected  in  anv  way 
with  its  operation."  As  the  plaintilT  in 
the  case  cited  was  a  third  person,  not  a 
passenger,  the  most  obvious  inference  would 
seem  to  be  that,  in  the  view  of  the  court, 
the  carrier's  liability  was  to  be  determined 
upon  the  snme  footing  as'  if  the  element 
of  privily  of  contract  had  not  been  involved. 
But,  under  the  circumstances  as  proved, 
the  denial  of  the  right  of  action  may  be 
justified  upon  the  ground  that  the  tort 
feasor,  even  supposing  him  to  have  been 
a  servant,  n-as  not  shown  to  have  been  in- 
trusted with  any  functions  which  had  refer- 
ence to  the  performance  of  thi 
40  L.R.A.(N.S.) 


"guarantees  to  the  passenger  immunity 
from  violence  at  the  hands  of  those  whose 
duty  it  is  to  afford  him  that  protection" 
against  insult  and  injury  to  which  he  i* 
entitled  in  consideration  of  the  payment 
of  the  fare.  41    The  theory  indicated  bj  the 

I  In  Long  v.  Chicago,  K,  &  W.  R.  Co.  (1892) 
4B  Kan.  28,  16  L.R.A.  310,  SO  Am.  St.  Rep. 
271,  28  Pac.  977,  where  a  person,  while  pur- 
chasing a  ticket  at  a  railway  station,  was 
infected  with  a  disease  from  which  tbe  sta- 
tion agent  was  suffering,  the  nonliability 
oC  the  company  was  affirmed  on  the  ground 
that  "the  negligent  or  accidental  act,  if 
any,  of  the  agent  in  imparting  a  contagions 
disease  to  Long,  the  purchaser  of  the  rail- 
road ticket,  was  not  within  the  scope  of 
his  authority,  ao  as  to  charge  the  company, 
his  master.  The  sickneas  of  an  agent  with 
a  contagious  disesae  cnnnot  he  presumed  to 
be  authorized  or  directed  by  the  master,  and 
is  not  an  incident  in  any  way  to  the  em- 
ployment of  selling  tickets,  or  acting  as 
agent  at  a  station." 

M  In  Atchison,  T.  &  S.  P.  R.  Co.  v.  Henry, 
sufra,  the  facts  of  which  are  stated  in 
note  39,  supra,  the  liability  of  the  company 
in  respect  uf  the  plaintiff's  arrest  was  put 
upon  the  ground  "that  the  conductor  pro- 
curred  the  false  arrest  to  be  made  while  in 
the  line  of  his  employment,  and  at  a  time 
when  the  relation  of  passenger  and  car- 
rier existed  between  the  company  and 
Henry.  It  is  well  settled  that  when  one 
in  charge  of  a  train,  and  engaged  in  the 
business  which  has  been  intrusted  to  him 
by  the  company,  causes  the  arrest  of  a  pas- 
senger, the  company  for  which  be  is  acting 
cannot  escape  liability.  .  .  .  The  action 
of  the  conductor,  who  must  be  held  to  have 
been  acting  for  the  company,  was  clearly 
a  breach  of  the  contract  between  the  car- 
rier and  the  passenger  which  required  that 
Henry  should  be  carried  in  safety  to  his 
destination  and  protected  from  interference 
by  strangers,  or  against  the  misconduct  of 
the  company's  servants.  When  the  relation 
of  carrier  and  passenger  exists,  it  is  held  that 
no  matter  what  the  motive  is  which  causes 
a  servant  of  the  carrier  to  commit  an  un- 
lawful act,  or  to  wrongfully  inflict  an 
injury  upon  a  passenger,  the  carrier  is  re- 
sponsible for  the  act  and  its  natural  and 
legitimate  consequences." 

*iSherley  v.  Billings  (1871)  8  Bush,  147, 
8  Am,  Rep.  451.  There  the  third  clerk  of  a 
steamboat,  while  he  was  engnced  in  the 
performance  of  his  duty  of  collecting  the 
passage  money  due  from  the  deck  pas- 
Bcngers,  approached  the  plaintiff  and  de- 
manded his  fare,  which  was  promptly  paid. 
The  clerk  immediately  charged  him  with 
having  hidden  under  the  boilers,  and  when 
the  charge  was  denied,  instantly  assaulted 
bim.  Held,  that  the  defendant  was  liable. 
"In  this  case,"  said  the  court.  "Williams, 
the  clerk,  at  the  time  of  the  assault,  was 
engaf.'ed  in  collecting  from  the  deck  pas- 
sengers the  passage  money  due  from  them. 
The  amount  due  from  Billings  had  actually 
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language  of  tlie  court  Hecms  to  be  tliat 
whicU  treats  the  liability  of  the  carrier  as 
being  absolute  only  io  respect  of  the  acta 
of  BervantB  who  were  engaged  in  carrying 
out  hia  contract  with  the  aggrieved  party. 
With  this  conception  of  a  carricr'a  liability 
none  of  the  later  cases  are  conaiatent.  U 
An  intention  to  adopt  it  is  apparently  in- 
dicated by  the  explicit  pbraseology  used  in 
one  of  those  csscs.M  But  tlie  statement 
referred  to  is  alTirmative  merely  as  regards 
the  class  of  servants  mentioned,  and  does 
not  ncceasarily  import  an  exclusion  of 
other  classes. 

The  duty  of  the  carrier  to  protect  paS' 

been  handed  him>  bat  before  they  separat- 
ed, and  almost  simultaneously  with  the  pay- 
ment, the  charge  upon  tiie  paasenger  of 
baving  hidden  under  the  boilers  wua  made, 
and  immediately  thereafter  the  injuries  in- 
flicted. The  entire  affair  was  substantially 
one  transaction.  An  appreciable  interval  of 
nine  may  huve  interieued  between  the  re- 
ception of  the  money  and  the  assault,  but 
it  cannot  be  said  that  the  officer  was  not 
at  the  time  engaged  in  the  discbarj^e  of  a 
prescribed  duty,  lie  was  charged  with  the 
collection  of  the  passage  money  from  Bill- 
ings; and  whether  he  had  or  not  the  right 
to  inquire  as  to  his  conduct  in  reference 
to  the  alleged  hiding  under  the  boilers,  he 
was  at  the  lime  diiicliarging  'a  supposed  or 
pretended  duty.'"  Tha  precedent  relied  up- 
on was  Goddard  v.  Grand  Trunk  R.  Co. 
(1860)  57  Me.  202,  2  Am.  Rep.  39. 

"Winnegar  v.  Central  Paas.  R.  Co.  (1887) 
86  Ky.  647.  4  S.  W.  237  (held  that  an  ac- 
tion would  be  either  in  contract  or  tort 
against  a.  street  railway  company  for  the 
act  of  its  conductor  in  wantonly  assault- 
ing a  passenger  and  throwing  bim  off  a 
car);  Louisville  4  N.  R.  Co.  v.  Ballard 
(]S87)  85  Ky,  307.  7  Am.  St.  Rep.  600.  3 
S.  W.  630  (contractual  obligations  of  car- 
rier recognized  in  general  terms  in  a  case 
where  a  female  passenger,  who  had  been 
put  off  at  a  place  between  two  stations. 
was  held  not  to  be  entitled,  under  the  cir- 
cumstances shown,,  to  exemplary  damages); 
Wise  V.  Covington  4  C.  Street  R.  Co.  (1801) 
Bl  Ky.  637,  10  S.  W.  S.il  (street  railway 
company  liable  for  insulting  language  used 
by  a  driver):  Louiaville  4  N.  R.  Co.  v. 
Donaldson  (1807)  19  Ky.  L.  Rep.  1384,  43 
S.  VV,-439  (liability  of  the  defendant  for 
the  abusive  Inni^uage  used  by  a  conductor 
to  a  passenger  from  whom  he  had  demanded 
the  payment  of  fare,  on  the  ground  that  his 
ticket  was  not  good,  was  affirmed  for  the 
reason  that  the  insulting  words  were  spok- 
en in  the  course  of  his  official  duties) ;  Ux- 
ington  R.  Co.  v.  Cozine  |1!)01)  111  Kv.  7011, 
08  St,  Bep.  430.  64  S.  W.  848  (liability  of 
the  defendant  for  a  malicious  assault  made 
by  a  conductor  upon  a  pna^cnser  was  taken 
for  granted,  the  only  confroverled  point 
being  the  pronriety  of  awarding  exemplary 
damages)  ;  Illinois  C.  R.  Co.  v.  fJunterman 
(190!))  13.i  Ky,  438,  122  S.  W.  514  <con- 
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sengers  against  the  misconduct  of  his  aerv- 
anta  was  the  nifio  decidendi  in  a  case 
where  the  plaintiff  had  been  assaulted  and 
thrust  off  a  street  car  by  the  conduclor, 
and  given  into  the  custody  of  a  poticemaa 
after  the  altercation  had  been  prolonged 
for  some  time  upon  the  street.** 

Louisiana. — The  views,  of  Story,  J.,  as  vt 
forth  in  a  case  already  cited,  **  were  ap- 
proved in  the  two  earliest  cases  in  which 
the  supreme  court  of  this  state  had  or- 
casion  to  determine  the  extent  of  a  carrier*! 
liability  for  the  maltreatment  of  passengers 
by  his  servants.  W  The  adoption  of  thne 
views  imported  an  acceptance  of  the  tlieorv 

tractual  obligation  of  carrier  to  protect  pss- 
sengers  was  recognised  arguendo). 

Ill  Southern  R,  Co.  v.  Thurman  (19061 
121  Ky.  710,  2  LR.A.(X.S.)  1108,  90  S.  W. 
240,  it  was  held  that  the  railroad  conipaD}' 
would  be  liable  if  the  brakeman  in  question, 
when  requiring  a  female  passenger  to  re- 
move to  the  car  reserved  in  pursuance  of 
statute  for  colored  persona,  did  not  in  good 
faith  believe  that  she  was  a  colored  person, 
or,  ill  the  exercise  of  reasonable  care,  did 
not  have  a  right  to  believe  that  she  «as 
such  a  person,  or  used  insulting  language. 

*»  Louisville  R.  Co.  v.  Kupper  (190S)  — 
Ky.  — ,  118  S.  W.  208,  where  the  court  said; 
"It  is  also  well  settled  that  aa  act  which 
amounts  to  a  breach  of  duty  on  the  pari 
of  a  carrier  towards  a  passenger,  whether 
an  assault,  false  arrest,  inault,  or  abusire 
language,  etc.,  makes  the  carrier  liable  for 
the  acts  performed  by  the  fervant  who  is 
placed  in  charge  of  or  has  'control  over  the 
passengers.  The  law  makes  no  diatiDCtion 
in  the  kind  or  character  of  the  wrong  dont 
if  such  wrong  amounts  to  a  breach  of  the 
undertaking  to  transport  the  passenger 
safely." 

« Louisville  R.  Co.  v.  Kupper,  supra. 

« Chamberlain  v.  Chandler  (1893)  3 
Mason,  242,  Fed.  Gas,  Ko.  2.576. 

«In  Keene  v.  Lizardi  (1333)  5  La.  431, 
25  Am.  Dec.  197,  it  was  held  that  a  good 
cause  of  action  was  shown  by  a  petition 
which  stated  that  the  officer  in  command  of 
the  vessel  treated  the  petitioner  and  bis 
wife  inhumanely  and  indecently,  that  he 
did  not  extend  to  them  that  protection  and 
care  which  is  usual,  that  be  stimulated  hia 
crew  to  commit  outrages  on  them,  and  that 
during  the  apace  of  fourteen  days  they  were. 
in  consequence  of  his  conduct,  in  constant 
danger  of  their  lives.  The  court  said: 
"The  exposition  just  given  of  the  duties  of 
the  master  in  relation  to  the  passencers 
[reference  to  Chamberlain  v.  Chandler, 
supra]  renders  it  easy  to  ascertain  the 
extent  of  the  responsibility  of  the  owners 
for  a  breach  of  those  duties.  The  law  is 
clear  and  perfectly  well  settled,  that  owners 
of  vessels  are  responsible  for  all  acts  of  the 
master,  while  acting  within  the  scope  of  his 
duties,  even  for  hi^  torts.  When  the  pro- 
prietoFH  of  vesscla  use  them  for  the  purpose 
of  carrying  passengers  for  mon-'v.  they  sub- 
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thxt  A  passenger  who  Eustains  injury  from 

the  wilful  tort  of  a  servant  whose  duties 
are  connected  with  the  perform a.nce  of 
tbe  contract  of  carriage  is  entitled,  ir- 
respective jf  the  quality  of  the  tort, 
to  hold  the  carrier  liable.  With  that 
theorjr  the  more  recent  decisions  are 
consistent.^  In  two  cases  the  liability 
of  the  carrier  for  the  arrest  of  a  pas- 
senger was  determined  with  reference 
to  the  question  whether  the  servant  in 
question  woa  acting  within  the  scope  of 
his  authority  nhen  he  gave  the  complainant 
into  custody.  **  The  supreme  court  of  this 
state,  therefore,  is  one  of  those  which  have 


adopted  the  scarcely  logical  doctrine  that 
a  carrier's   liability   for   the   wrongful   use 

of  criminal  process  by  his  servants  is  less 
extensive  than  it  is  in  respect  to  other  de- 
scriptions of  wilful  torts. 

Maine. — The  unqualilied  language  used 
by  the  supreme  court  in  a  leading  case 
would,  if  taken  literally,  justify  the  con- 
clusion that  a  carrier  was  regarded  as  be- 
ing absolutely  liable  to  his  passengprs  for 
the  wilful  torts  of  his  servants,  iriespective 
of  the  character  of  tfiair  duties.  *'  But 
having  regard  to  tbe  early  date  of  the 
decision,  and  also  to  the  authorities  relied 
upon,  it  was  probably   intended   merely   to 


ject  themselves  to  the  same  responsibility 
for  a  breach  of  duty  in  their  officers  to 
those  passengers,  as  they  would  for  their 
misconduct  in  regard  to  merchandise  com- 
mitted to  their  care.  No  satisfactory  dis- 
tinction  can    be    drawn    between    the    two 

In  Block  V.  Bannerman  (1855)  10  La. 
Ann.  1,  where  the  master  of  a  ship  had. 
without  any  reasonable  excuse,  brnken  open 
the  portmanteau  of  a  passenger  and  suf- 
fered him  to  be  assaulted,  the  shipowner 
was  held  liable. 

*T  In  Williams  v.  Pullman  Palace  Car  Co. 
(1889)  40  La.  Ann.  417,  S  Am.  St  Rep.  !i:t8, 
4  So.  So,  the  plaintiff,  a  passenger  traveling 
in  an  ordinary  first-class  car.  being  unable  to 
procure  any  water  to  waah  with,  went  back 
to  a  sleeping  car,  in  pursuance  of  a  brake- 
man's  direction.  Having  met  the  porter  as  he 
entered  it,  he  made  a  jesting  remark  about 
being  charged  for  the  privilege  of  washing, 
and  was  immediately  aasaulteif.  Held,  that 
the  railroad  company  was  liable  for  the  in- 
juries caused  by  the  assault.  In  the  opinion 
first  delivered  the  court  adverted  to  "the 
fact  that  plaintitr  was  not  a  trespasser,  but 
had  a  rignt  to  enter  the  car  for  the  pur- 
pose of  asking  permission  to  wash  his  hnnds, 
or  of  trying  to  have  the  privilege,  and  that 
in  addressing  the  porter  he  was  dealing 
with  him  as  a  servant  of  the  company." 
In  the  second  opinion  the  conclusions  of 
the  court  were  thus  stated:  "The  prepon- 
derance of  the  evidence  on  that  point,  al- 
thouRh  very  conflicting,  shows  to  our  entire 
aatisfoction  that  plaintiff  did  ask  permis- 
sion of  the  porter  to  wash  his  hands,  and 
that  after  an  exchange  of  a  few  unpleasant 
words,  the  porter  struck  him  on  the  head 
with  a  blunt  instrument,  while  plaintiff 
was  standing  at  the  threshhold  of  the  door 
of  the  Pullman  car.  He  waa  stunned  by  the 
blow,  which  felled  him  to  the  platform, 
whence  he  was  picked  up  and  brouirht  to 
the  forward  car  by  one  of  his  friends. 
.  .  .  Hence  we  conclude  that  the  attack 
was  unprovoked,  unjustifiable,  and  wilful  on 
the  part  of  the  porter,  for  whose  condni^t 
the  defendant  company  must  be  held  liable 
in  damages.  As  the  Pullman  Car  Company, 
the  immediate  and  direct  employer  or  mas- 
ter of  the  wronedoer,  has  been  shielded  from 
rpsponsiliility  by  our  previous  decree,  the  ■ 
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case  may  be  a  hard  one  on  the  defendant, 
but  under  the  authorities  by  which  we  have 
been  guided,  tbe  hardship  appears  inevit- 
able." 

In  Lafitte  v.  New  Orleans  City  &  Lake 
R.  Co.  (1890)  43  La.  Ann.  34.  12  L.R>&. 
337,  8  So.  701.  a  street  car  company  was 
held  to  be  liable  for  abuse  and  defamation 
of  a  passenger  by  the  driver  of  a  street 
car,  who  bad  charged  him  with  having  given 
counterfeit  money  for  the  fare,  and  threat- 
ened to  have  him  arrested. 

«  Lafitte  V.  New  Orleans  City  &  Lake  R, 
Co.  supra;  Schmidt  v.  New  Orleans  R,  Co. 
(1906)  116  1^.  311,  7  L.R.A.(N.8.)  102, 
40  So.  714. 

MIn  (ioddard  v.  Grand  Trunk  R.  Co. 
(186B)  .'57  Me.  202,  2  Ara.  Rep.  30,  shortly 
after  the  plaintilf  had,  on  request,  sur- 
rendered his  ticket  to  a  brake  man  au- 
thorized to  demand  and  receive  it,  the 
brakeman,  without  provocation,  approached 
him,  and,  accosting  him  in  a  loud  -voice, 
denied,  in  the  prcBence  of  the  other  pas- 
sengers, that  he  had  seen  or  received  the 
plaintiff's  ticket,  and.  in  language  coarse, 
profane,  and  grossly  insulting,  called  the 
plaintiff  a  liar,  chnr<red  him  with  then  at- 
tempting to  evade  the  payment  of  his  fare, 
and  with  having  done  ao  before;  and  lean- 
ing over  the  plaintiff,  then  in  feeble  health 
and  partially  reclining  in  his  seat,  and 
bringing  his  fist  down  close  to  his  face, 
violently  shook  it  there  and  threatened  to 
split  the  plaintiff's  head  open  and  to  spill 
his  brains  right  there.  Discussing  the  con- 
tention of  the  defendants  that  they  were 
not  liable,  because  the  brakeman's  assault 
upon  the  plaintiff  was  wilful  and  malicious, 
and  was  not  directly  nor  impliedly  au- 
thorized by  them,  the  court  said:  "The  fal- 
lacy of  this  argument,  when  applied  to  the 
common  carrier  of  pnn<iengers,  consists  in 
not  iliscriminating  between  the  obligation 
which  he  is  under  to  his  passenger,  and  the 
duty  which  he  oiveS  a  stranger.  It  may  he 
true  that,  if  the  carrier's  servant  wilfully 
and  maliciously  assaults  a  stranger,  the 
master  will  not  be  liable;  hut  the  law  is 
otherwise  when  he  assaults  one  of  his  mas- 
ter's passengers.  The  carrier's  obligation 
is  to  carry  his  passenger  safely  and  prop- 
erly, and  to  treat  him  rpspcctfullv;  and  if 
he  intrusts  the  performance  of  his  duty  M 
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ftssert  the  carrier'i  liability  for  tbe  i 
conduct  of  Bervanta  engaged  in  performing 
the  contract  in  reapect  of  the  pasBcnger  in 
question.  »• 

Maryland. — The  two  eftrlieat  relevant  de- 
e [Eton a    in    thia   at&te   proceeded   upon    the 
ground   that   the   acta   complained  of   w< 
'   incidental  to  the  dutica  of  the  aervanta 
queatioD.     Nothing  was  aaid  regarding  the 
operation    of    the    contract    of    carriage.  >l 

hia  aervants,  the  law  holda  him  reaponsible 
for  the  manner  in  -which  they  execute  the 
trust.  The  law  aeema  to  be  now  well  set- 
tled that  the  carrier  ia  obliged  to  protect 
hia  passenger  from  violence  and  insult,  from 
whatever  aource  arising.  He  is  not  regarded 
as  an  insurer  of  his  passenger's  safety 
againat  ever;  possible  source  of  danger; 
but  he  Is  bound  to  use  alt  such  reasonable 
precautions  as  human  judgment  and  fore- 
sight are  capable  of,  to  make  bia  passen- 
ger's journej  safe  and  comfortable.  He 
must  not  only  protect  bis  passenger  against 
the  violence  and  insults  of  stran^ra  and 
copaaseiigera,  but  a  fortiori,  against  tbo 
violence  and  insults  of  bis  own  servants. 
If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  ia  not  furnished, 
but,  on  the  contrary,  the  paasenger  is  as- 
saulted and  insulted,  through  the  negligence 
or  the  wilful  misconduct  of  the  carrier's 
servant,  the  carrier  is  necessarily  responsi- 
ble." 

In  Hanson  v.  European  A  N.  A.  R.  Co, 
(1B73)  62  Me.  84,  16  Am.  Bep.  4Q4,  the 
defendant  was  held  liable  for  an  assault 
made  upon  a  passenger  b?  a  brakeman,  af- 
ter they  had  had  an  altercation  al>out  the 
proposal  of  the  latter  to  put  the  plaintiff's 
dog  oH  the  train  while  it  was  in  motion. 
The  court  oaid:  "It  is  the  duty  of  the 
conductor  and  other  employeea  upon  a  train 
of  cars  to  treat  the  paB3en«er«  witii  civility, 
and  to  abstain  from  all  unnecessary  violence 
toward   them." 

» Among  the  eanPH  cited  were  Weed  v, 
Panama  R.  Co.  (185S)  17  N.  Y.  362,  72 
Am.  Dec.  474;  Chamberlain  v.  Chandler 
(1823)  3  Mason,  242,  Fed.  Cas.  No.  2..'i75. 
and  Pendleton  v.  Kinsley  (1871)  3  Cliff. 
416,  Fed.  Cas.  N'o.  10,»22,  none  which  extend 
the  carrier's  liability  beyond  the  limits  in- 
dicated in  the  text. 

*i  In  Baltimore  &  0.  R.  Co.  v.  Blocher 
(1867)  27  Md.  277,  the  plaintiff,  who  had 
been  compelled,  under  threat  of  expulsion, 
to  pay  hia  fare  after  he  had  given  up  hii 
ticket,  waa  held  entitled  to  maintain  an  ac- 
tion. The  defendant's  prayers  for  instruc- 
tions confining  its  liability  to  such  tortious 
acta  as  it  had  authorized  or  approved  were 
held  to  have  been  properly  refused,  for  the 
reason  that  "the  conductors  and  employees 
of  the  corporation.  .  .  .  being  in  the 
line  of  their  duty  in  collecting  the  fare  or 
taking  up  tickets,  the  corporation  is  liable 
for  any  almae  of  Ibeir  authority,  whether  of 

In  Philadelphia.  AV.  *  B.  R.  Co.  v.  Larkin 
(1B77)  47  Md.  ir,,1.  28  Am,  Rep.  442.  where 
40  L.R.A.(N-.S,t 


But  the  supreme  court  has  now  definitel) 

adopted  the  doctrine  that  the  effect  of  the 
contract  ia  to  impose  upon  the  carrier  the 
obligation  of  protecting  his  pasaengcn 
against  all  torts  committed  by  hii  serTaota 
while  they  are  "engaged  in  and  alwut  the 
performance  of  their  prescribed  duties."* 
In  one  case  the  liability  of  a  carrier  lor 
the  wrongful  arreat  of  a  pasaenger  tu 
determined    solely    with    reference    to   tbe 

a  passenger  was  removed  from  a  train  fia 
uaing  bad  language  when  he  waa  asked  iri 
his  ticket,  tbe  easential  point  involved  was 
merely  whet.^ier  the  removal  had  been  elTeci- 
ed  in  such  a  manner  aq  to  entitle  him  lo 
exemplary  damages. 

MIn  Philadelphia,  B.  A  W.  R.  Co,  t. 
Green  (1900}  IIO  Md.  32,  71  Atl.  ose.  Ibe 

court  laid  down  the  law  as  follows:  'TKt 
plaintiff  was  required  to  show,  as  a  condi- 
tion precedent  to  his  right  to  recover,  firal. 
that  the  wrongs  sued  for  were  done  by  an 
agent  or  employee  of  the  defendant;  sec- 
ondly, that  the  employee  was  acting  at  tl>e 
time  within  the  scope  of  his  employment. 
Without  legally  auHicient  evidence  tenclin^ 
to  establish  these  two  facts  no  case  of  tbi^ 
nature  should  he  submitted  to  the  jnrj: 
and,  when  aubmitted,  no  verdict  against  tbe 
defendant  should  be  rendered  unlets  tlie 
jury  are  satiatied  of  the  existence  of  thest 
essential  facts."  It  was  held  that  a  dednri- 
tion  which  merely  alleged  that  the  plainliS 
was  assaulted,  arrested,  and  imprisoned  bf 
a  servant  of  the  defendnnt,  and  contained 
no  words  showing  that  the  servant  was  act- 
ing within  the  scope  of  his  employment,  vsl 
demurrable;  but  that  a  count  averring  thil 
the  plaintiff,  while  in  the  defendant's  wait- 
ing room,  was  assaulted  by  a  servant  in 
charge  of  the  room,  showed  sulRciently  that 
tbe  wrong  was  done  by  a  servant  of  the 
defendant,  in  the  course  of  his  duties. 

In  the  earlier  case  of  Central  R,  Co.  ». 
Peacock  {1888)  88  Md.  257.  9  Am,  St.  Rep. 
■125,  14  Atl.  703.  the  plaintitT,  before  be 
alighted  from  a  street  car,  had  threatenpl 
to  report  the  driver,  and  was  followed  hv 
him  to  the  sidewalk  and  there  assaulted. 
Under  these  circumstances  the  contract  oi 
carriage  bad  ceasied.  and  the  right  of  re- 
covery was  manifesllv  conditionHl  upon  the 
ability  of  the  plaintiff  to  show  that  the  as- 
sault was  within  the  scope  of  the  driver'^ 
employment.  Having  been  prompted  hv 
personal  resentment,  it  clearly  was  not  oi 
that  character.  But  the  doctrinal  position 
of  the  court  is  indicated  by  the  following 
passage  in  the  opinion :  "The  Supreme 
Court  of  the  United  States,  in  New  .ler^v 
S.  B.  Co.  V.  Brockelt  (1886)   121  U.  P.  SfS. 


protect  his  passengers  from  the  v 
lence  of  the  carrier's  employees,  as  also 
from  that  of  other  passenj^rs;  but  there 
is  nothing  in  the  decision  in  conHict  with 
the  doctrine  that  to  render'  (the  carrier] 
liable  the  employee  must  be  at  the  time  act- 
ing in  the  employment  of  the  railroad.  sn<'. 
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question  wbether  the  tort  feaaor  was  au- 
thorized to  nuke  the  arreet.  ■•  But  the 
doctrine  that  a  carrier  la  under  an  implied 
obligation  to  protect  a  paaaenger  from  a 
tort  of  thh  description  baa  more  leeently 
b«en  adopted.  M 

Magiachvaetft, — In  the  earliest  eases 
which  bear  upon  the  extent  of  a  carrier's 
liability  the  right  of  the  plaintiff  to  re- 
coTer  for  an  assault  by  a  servant  of  a 
carrier  was  treated  aa  being  dependent  upon 
whether  tlie  wrongful  act  was  or  was  not 
within  the  scope  of  the  general  authority 
vested  in  lum,  with  respect  t«  the  func- 
tions which  he  waa  diacharging  when  the 

withia  tba  line  of  bis  duty;  and  the  deci- 
sion assumes  tliat  the  party  injured  is  a 
passenger  when  injured;  for  that  was  the 
fact  in  the  case."  Thia  statement  was  quot- 
ed with  approval  in  Tolcheater  Beach  Im- 
proT.  Co.  V.  Schamgal  (1907)  105  Md.  190, 
65  Atl.  016. 

»In  Central  R.  Co.  v.  Brewer  (1804)  78 
Md.  401,  27  L.B.A.  63,  28  Atl.  615,  the  lia- 
bility of  a  street  railway  company  for  an 
arrest  procured  by  its  superintendent  was 
denied  on  the  ground  that  no  express  ante- 
cedent authorization  by  the  company  had 
been  proved,  and  that  no  such  authorization 
could  be  implied  from  the  character  of  his 
position  as  superintendent. 

MIn  Baltimore  &  0.  R.  Co.  v.  Cain  (1806) 
81  Md.  87,  28  L.R.A.  BBS,  31  Atl.  801,  the 
court,  in  discussing  the  propriety  ol  deny- 
ing a  prayer  for  Che  withdrawal  of  the  case 
from  the  jury,  said:  "We  find  no  error  in 
this.  If  the  ptaintifT  had  been  guilty  of  no 
breach  of  the  peace,  his  arrest  at  the  iu- 
stance  of  the  conductor  waa  unlawful;  and 
having  been  made  in  the  defendant's  depot 
whilst  the  plaintilf,  a  passenger,  was  still 
entitled  to  be  protected  by  the  defendant 
against  assaults  and  injuries  by  tbe  defend- 
ant's own  employees,  if  wrongfully  made 
by  or  at  the  request  of  the  defendant's  own 
servants,  whilst  they  were  in  and  about 
the  performance  of  their  prescribed  duties, 
the  master  would  be  liable."  There  was 
some  evidence  before  the  jury  that  tbe  ar- 
rest had  been  made  without  a  warrant,  and 
therefore  the  second  prayer  was  properly 
rejected." 

In  Toloh  ester  Beach  I  m  pro  v.  Cc.  v, 
Schamgal,  supra,  the  doctrinal  position  of 
the  court  was  stated  thus:  "The  relation 
of  paasengsr  and  carrier  being  shown  to 
exist  between  the  appellant  company  and 
Joseph  Schamgal,  the  law  imposed  upon 
the  carrier  a  primary  duty  to  protect  him 
during  the  existence  of  that  relation,  and 
if  he  were  unjustiliablv  assaulted  or  arrest- 
ed, or  imprisoned  wliiUt  that  relation  con- 
tinued, by  the  servants  or  s^^nts  of  the 
carrier,  while  acting  within  the  scope  of 
their  duty,  the  carrier  would  be  liable.  This 
proposition  is  so  firmly  settled  in  this  state 
and  elsewhere  that  it  seems  needless  to 
quote  siithorities  to  support  it." 

Sec  alao  Philadelphia,  B.  t  W.  R.  Co. 
40  L.R.A.(N.S.) 


act  was  done. »  The  doctrinal  standpoint 
from  whicb  the  remedial  rights  of  tbe 
paaaengera  were  determioed  seems  to  have 
been  the  same  as  that  of  the  English 
courts, — the  contract  of  carriage  being  ap- 
parently regariied  as  an  entirely  negligible 
factor,  except  iu  so  far  as  it  served  to 
•how  the  duties  and  powers  of  the  employee 
in  question.  M  But  in  the  same  year  that 
the  aecond  case  waa  decided,  on  assault 
actuated  by  tbe  personal  reseotment  of  the 
servant  was  held  to  be  imputable  to  the 
carrier,  on  the  ground  that  it  constituted 
a  breach  of  the  contract  of  carriage  in  re- 
spect  of   the   manner   in   which   passengers 

'.  Oreen    (ISOB)    110  Md.  32,  71   Atl.  986, 

lited  iu  note  52,  supra. 

u  In  Moore  v.  Fitchburg  R.  Corp.  (1855) 
4  Gray,  406,  64  Am.  Dec.  83,  where  the 
court  suatained  a  verdict  in  favor  of  a  pas- 
senger who  bad  been  forcibly  put  oift  of  the 
cars  by  a  conductor  for  not  paying  bis 
fare,  which  tie  had  in  fact  paid,  it  was  held 
to  be  no  ground  for  exception  by  the  com- 
pany that  the  jury  was  instructed  that,  if 
the  eonductor  removed  the  plaintiff  in  the 
wrongful  exercise  of  a  discretionary  power 
conferred  upon  him  by  the  corporation,  they 
were  liable;  but  that  tbe  conductor  would 
have  a  right  to  remove  a  passenger  who 
refused  to  pay  his  fare,  if  there  waa  a 
rule  or  regulation  of  tbe  corporation  to 
that  effect. 

In  Ramsden  v.  Boston  ft  A.  R.  Co.  (1870) 
104  Mass  117,  S  Am.  Rep.  200,  the  court 
said;  "The  use  of  unwarrantable  violence 
in  attempting  to  collect  fare  of  the  plain- 
tiff was  aa  much  within  the  scope  of  the 
conductor's  employmeiit  as  the  exercise  or 
threat  of  unjustifiable  force  in  ejecting  a 
passenger  from  the  cars.     Neither  the  cor- 

II oration  nor  the  conductor  has  any  more 
awful  authority  to  needlessly  kick  a  pas- 
senger or  makfe  him  jump  from  the  cars 
when  in  motion,  than  to  wrest  from  the 
hands  of  a  passenger  an  article  of  apparel 
or  personal  use,  for  the  purpose  of  com- 
pelling the  payment  of  fare.  Neither  is 
an  unlawful  assault;  but  if  committed  in 
the  exercise  of  the  general  power  vested 
by  the  corporation  in  tbe  conductor,  the 
corporation,  as  well  aa  tbe  conductor,  is  lia- 
ble to  the  party  injured."  "The  conductor 
of  a  railroad  tfain,  from  the  necessity  of 
the  case,  represents  the  corporation  in  tbe 
control  of  the  engine  and  cars,  the  regulb- 
tion  of  tbe  conduct  of  tbe  passengers  as 
well  as  the  subordinate  servants  of  the 
corporation,  and  the  collection  of  fares.  He 
may  even  eject  a  passenger  for  not  paying 

SB  In  the  second  of  tbe  above  cases  the 
court  cited  several  decisions  with  regard  to 
claims  by  tliird  persons,  and  made  no  ref- 
erence to  Weed  v.  Panama  R.  Co.  (1858) 
17  N.  Y.  362,  72  Am.  Dec.  474,  and  its  re- 
stricted doctrine  regarding  the  operation  of 
tho  contract  of  carriage.  In  neither  of  'the 
eases   did   the   court   advert  to   the   earlier 
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ivere  to  be  treated.  ^  As  the  exception 
thus  relied  upon  would  liave  sulTiecd  as  a 
foundation  for  the  preceding  dpcisioiia,  and 
no  rendered  quite  auperlluouB  all  inquiry 
regarding  the  extent  of  the  tort  feaHor's 
authority,  it  teems  impossible  to  avoid  the 
conclusion  that  this  ruling  nuint  he  taken 
as  indicating  a  new  departure  in  doctrine, 
— BO  abandonment  of  the  court's  original 
poaition  as  to  the  extent  of  a  carrier's  re- 
sponsibility, and  an  adoption  of  the  theory 
that  he  is  chargeable  with  the  miafeasances 
of  •  servant,  even  thnugh  they  may  be  out- 
aide  the  scope  of  the  servant's  authority.  U 
Considering  its  date,  the  deciaion  was  prob- 

Louisiana  decision  which  proceeded  upon 
the  KTOund  of  a  contractual  dutv. 

»In  Bryant  v.  Rich  (1870)' 10r>  Mass, 
180,  8  Am.  Rep.  311,  where  the  owners  of  a 
ateamboat  waa  held  to  be  liable  for  an  as- 
sault and  battery  committed  by  their  atew- 
ard  and  table  waiters  on  a  pneEvngei,  from 
resentment   at   his  having   interfered   by   a 

{roper  remark  with  their  rude  treatment  of 
is  relative,  a  fellow  passenger,  in  reference 
to  a  meal  which  he  had  taken  on  the  boat. 
the  court  explained  its  position  aa  follows: 
"The  case  thus  presented  differs  in  one  re- 
spect from  that  of  Howe  v.  Xewmarch,  12 
Allen,  4»,  ft>r  in  that  case  the  plalntilT  was 
a  stranger  both  to  the  master  and  the  ser- 
vant. But  here  the  plaintiff  ia  entitled  to 
all  the  rightx  which  he  derived  from  the 
contract  of  the  defendants  as  carriers.  The 
implied  contract  differs  in  some  respects 
from  thot  of  carriers  of  goods.  So  far  as 
this  case  is  concerned,  we  have  only  to 
consider  what  it  ia  in  respect  to  the  conduct 
of  their  servants.  Kor  do  we  deem  it  nec- 
essary to  con.iider  what  it  is  in  regard  to 
selecting  suitable  persona  as  aervanla,  or  in 
refiard  to  refaininf;  incompetent  servants 
a.ter  notice  of  their  incompetency;  for  there 
is  nothing  in  the  bill  of  exceptions  tending 
to  show  that  they  vvere  in  fault  in  this  re- 
spect. We  shall  consider  the  mntter  on  the 
assumption  that  they  had  not  been  negli- 
gent in  selecting  or  retaining  their  servants. 
...  In  this  case,  the  servants  who  com- 
mitted the  wrong,  being  the  steward  and 
table  waiters,  were  those  who  were  engaged 
in  providing  meals,  waiting  on  the  tablea. 
and  collecting  the  pay  tor  meali.  They 
were  treating  the  plaintilT'a  relative  with 
gross  rudeness  in  connection  with  this  buai- 
ficsa,  and  the  plaintiff  interfered  only  by  a 
remark  that  was  proper,  whereupon  the 
assault  was  committed.  It  waa  not  as  if 
a  quarrel  had  occurred  on  shore,  and  dis- 
connected with  the  duties  of  these  persons 
on  shipboard.  It  violated  the  confrsrt  of 
the  defendants  as  to  how  the  plaintiff  should 
be  treated  by  their  servants  who  were  en- 
ployed  on  board  the  ship  and  during  th 
pasRHge.  For  a  violation  of  such  a  contrar 
either  by  force  or  negligeni'P,  tlie  plaintiff 
may  bring  an  action  o;  tort,  or  an  action 
of  contract,"  The  court  quoted  with  ap- 
proval the  stntcmenta  made  by  Story,  J., 
40  L,R.A.(N,S.) 


ably  not  intended  to  embody  any  wider 
doctrine  than  that  whicb  treats  the  car- 
rier as  answerable  for  any  tort  committed 
by  servants  who  represent  him  in  the  per- 
formance of  the  contract  of  carriage  as 
regards  the  particular  passenger  who  com- 
plains of  the  injury.  But  the  notion  of  an 
absolute  liability,  comprehending,  a*  it 
would  seem,  all  descriptions  of  servants. 
has  now  been  adopted.  •• 

^icAi^an. — In  the  earliest  relevant  c«se 
decided  in  this  atate,  the  liability  of  the 
carrier  for  the  tort  complained  of  was 
predicated   upon  the  broad  ground   that    it 

and  Clifford.  J.,  regarding  the  terms  of  the 
'  ract  for  carriage  by  water  in  Chamber- 
V,  Chandler  (1823)  3  Maaon,  242,  Fed. 
Cas.  So.  2.575,  and  Pendleton  v.  Kinalev 
1971)  3  Cliff.  4ia.  Fed.  Cas.  No.  10,92± 
The  case  of  Ooddard  v.  Grand  Trunk  R. 
Co.  (18«1))  57  Me,  202,  2  Am.  Rep.  39,  wai 
Iso  relied  upon. 
U  Having  regard  to  the  change  of  stand- 
point which  this  case  manifestly  imports, 
ben  compared  with  those  which  are  cited 
1  note  3S,  supra,  tlie  fact  that  all  three  arc 
ited  toKeiher  in  .lackaon  v.  Old  Colony 
Street  R.  Co.  note  611,  infra,  aa  authorities 
hich  sustain  the  titcory  of  a  carrier's  ab- 
solute liability,  is  a  noteworthy  illustration 
of  the  manner  in  which  so  many  courts 
have,  either  from  a  confusion  of  thoufiht. 
or  from  the  desire  of  showing  at  all  costs 
an  apparent  continuity  of  doctriiw,  ad- 
vanced to  the  adoption  "of  that  theory  with- 
out formallv  overruling  precedenta  which 
essentially  conflict  with  it. 

win  Havne  v.  Union  .'itreet  R.  Co.  119051 
189  Slass,  .153,  3  L.R.A.(N.S.|  605.  109  Am. 
St.  Rep.  (155,  76  N.  E.  210,  the  conductor  of 
one  of  defendant's  cars  in  apart  threw  a 
dead  hen  at  the  motorman  of  another  car 
on  which  plaintiff  was  riding.  The  hen 
missed  the  motorman.  struck  the  window 
of  the  car  near  where  plaintiff  was  sittinj;. 
and  injured  her.  Held,  that  the  defend- 
ant wan  liable  in  spite  of  the  fact  tbat 
the  conductor  was  not  a  member  of  the 
crew  of  the  car  in  which  plaintiff  waa  rid- 
ing. 

In  Jackson  v.  Old  Colony  Street  R.  Co. 
llfllO)'  200  Mass,  477.  30  L.B..V(N.S.i 
1046.  02  N.  E.  725,  10  Ann.  C;is.  615. 
n'liere  most  of  the  diaciiaaion  was  devoted 
to  the  availability  of  the  defenses  raised 
liy  the  carrier,  the  court  observed  arijunulo: 
"By  the  plaintiff's  contract,  the  duti  tested 
upon  the  defendant  of  affording  hiin  full 
protection  from  unlawful  violence  at  the 
hands  of  tlie  conductor,  to  whom,  as  its 
representative,  the  man^iement  of  the  car 
had  been  intrusted."  This  statement  em- 
bodies only  tlie  more  restricted  doctrine  of 
Bryant  v.  Rich,  note  2,  supra;  but  its  form 
was  evidently  determined  by  the  character 
of  the  facta  under  conaideration.  The  bruid- 
er  principle  established  by  the  Hayne  Case. 
supra,  was  not  criticized  nor  doubted. 
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wtM  eommitted  "in  the  line  of  bis  employ- 
meot,"  ** 

UaTing  r«g»rd  to  the  date  of  thi«  cmse, 
it  ia  perhapa  a  penniBBible  iaference  that 
the  phrase  thus  lucd  ahould  be  uoderetood 
as  baviog  reference  to  a  conception  of  re- 
Hponsibility  Eimilar  to  that  which  ie  indi- 
cated hj  the  English  rulings.  But  tbe 
doctrine  baa  since  been  enunciated  that  it 
is  the  duty  of  a  railroad  to  protect  passen- 
gers from  the  wilful  misconduit  of  its 
servants  while  performing  the  contract  to 
carry,  even  if  the  injuries  are  inflicted  by 
the  servant  when  not  "acting  witliin  tbe 
scope  of  bis  authority."  •> 

Mmnatota. — The  doctrinal  situation  In 
this  state  is  not  altogether  clear.  But  tbe 
decisions  and  the  reasoning  by  which  they 


responsible  to  a  passenger  for  th«  tort  ol 
every  servant  whose  functions  are  directly 
connected  with  the  performance  of  tbe 
contract  of  carriage.  W 

Jfuauatppi. — In  tliia  state  the  concep- 
tion of  an  absolute  duty  on  tbe  part  of  the 
carrier's  servants  to  protect  passengers 
from   injury  has  been  explicitly  adopted.** 

ifuaouri. — The  elTect  of  the  earlieBt  rele- 
vant decision  in  this  state  was,  that  a.  car- 
rier was  not  liable  for  the  wilful  and 
malicious  misconduct  of  a  servant  in  re- 
spect of  a  passenger,  but  only  for  his  negli- 
gence, incapacity,  or  unskil  fulness.  <*  From 
tbe  form  given  to  this  decision  it  is  ap- 
parent that  the  enforceability  of  a  paesen- 


•»Great  Western  R.  Co.  v.  Miller  (1869) 
10  Mich.  305  (ejection  of  passenger  from 
train).  Tbe  court  made  the  following  re- 
marks with  regard  to  the  right  of  the 
plaintiff  to  recover  for  the  act  of  a  con- 
ductor wrongfully  removing  him  from  a 
traint  "It  was  urged  on  the  hearing  that 
the  railroad  company  could  not  I>e  held 
liable  for  any  wrongful  expulsion  under  this 
statute,  because  it  would  be  tbe  personal 
wrong  of  the  conductor,  in  violation  of 
law,  for  which  be  must  be  held  to  have  ex- 
ceeded his  known  agency.  And  the  same 
exemption  was  claimed  for  them  from  lia- 
bility for  any  expulsion,  unless  under  cir- 
cumstances where  they  may  be  supposed  to 
have  authorized  it  by  their  instructions, 
general  or  special.  There  is,  however,  so 
far  as  we  have  seen,  no  authority  wbich 
would  exempt  them  from  some  amount  of 
responsibility  for  any  nrongfut  expulsion 
of  a  passenger  by  a  conductor.  He  repre- 
sents them  in  the  whole  management  of  his 
train,  and  tbe  power  to  do  any  serious  mis- 
chief ia  chiefly  derived  from  their  investing 
him  with  the  control  of  this  large  agency. 
He  occupies  the  same  position  as  the  master 
of  a  ship,  and  his  action  in  the  case  sup- 
posed must  be  regarded  as  done  in  the  line 
of  his  employment." 

In  Huiford  v.  Grand  Rapids  k  I.  R.  Co. 
(ISBT)  64  Mich.  631,  8  Am.  St.  Rep.  85S, 
31  N.  W.  944,  tbe  case  turned  upon  the 

Jitestion  whether  the  ejection  of  a  passenger 
rom  a  train  for  refusing  to  pay  fare  was, 
under  the  given  circumstances,  wrongful. 
Nothing  was  said  which  bears  wpoa  the 
subject  now  under  disrusaion. 

•1  Johnson  v.  Detroit.  Y.  k  A.  A.  R.  Co. 
(1902)  130  Mich.  4S3,  90  N.  W.  271  (pas- 
senger struck  by  conductor  during  an  alter- 
cation regarding  the  passenger's  right  to 
travel  on  a  certain  ticket). 

■■In  Cain  v.  Minneapolis  &  St.  L.  R.  Co. 
(1888)  39  Minn,  207,  39  N,  W-  835,  where 
the  defendant  was  held  liable  for  the  act 
of  its  brakeman  in  violently  pushinj;  a  pas- 
senger from  the  rear  of  a  car  when  the 
train  was  going  at  a  speed  that  rendered  it 
dangerous,  the  decision  was  put  upon  the 
40  £.B.A.(N.S,) 


ground  that  the  "acts  of  those  servants 
in  and  about  tbe  management  of  the  train, 
and  in  receiving,  excluding,  or  putting  oft 
paBsengera,  were  tbe  acta  of  defendant." 

In  Conger  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1891)  45  Minn.  207,  47  N.  W.  788,  a 
verdict  against  a  railroad  company  for  an 
assault  committed  upon  a  passenger  was 
held  to  be  sustained  by  evidence  that  tbe 
assailant  vrss  at  the  time  acting  as  brake- 
man  under  the  authority  of  the  defendant. 
though  not  on  his  regular  train,  and  bad 
suddenly  struck  tbe  plaintiff  without  any 
warning.  The  nature  of  the  preceding  dis- 
pute ia  not  mentioned.  The  court  said: 
"There  is  very  little  doubt  that  at  tbe  time 
of  tbe  assault  he  was  in  fact  acting  as  a 
brakeman  on  tbe  car  upon  which  plaintiff 
was  a  passenger;  and,  from  the  evidence, 
tbe  jury  might  fairly  infer  that  be  was  so 
acting  by  the  authority  expressed  or  to  be 
implied  from  acquiescenoe  of  defendant's 
agent  or  agents,  whose  authority  to  place 
him  on  duty  as  brakeman  on  that  ear  was 
not  disputed,  ao  that  the  jury  might  find 
that  he  waa  in  the  line  of  his  duty  as  one 
of  the  crew  in  charge  of  the  train." 

WSt.  Louis  ft  8.  F.  H.  Co.  v.  Sanderson 
(1011)  —  Misa.  — ,  84  So.  885,  in  that 
case,  where  a  conductor  fired  a  pistol  while 
the  plaintiff's  inteatate  was  alighting  from 
a  train,  the  rule  that  a  master  ia  not  re- 
sponsible for  torts  committed  by  a  servant 
outside  the  line  of  bis  duty,  and  not  in  tbe 
service  of  his  master,  whs  declared  not  to  be 
applicable  in  actions  brought  by  passengers 
against  carriers. 

In  the  earlier  ease  of  I>ouUville,  N.  O. 
ft  T.  R.  Co.  V.  Patterson  (1891)  69  Miss- 
421,  22  L,R.A,  259,  13  So.  B9T,  where  a 
conductor  refused  the  plaintilT'a  request  tor 
a  aeat,  and  accompanied  bis  refusal  with 
insulting  language,  the'  railway  company 
was  held  liable.  The  precise  ratio  decidendi 
is  not  sliown  by  the  report,  but  the  decision 
seems  to  require  for  its  support  the  doctrine 
of  BH  absolute  duty. 

MMcKcon  V.  Citiiena'  R.  Co.  (1837)  42 
ilo.  83. 
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ger's  rlaim  was  trrnted  as  being  deteminA- 
b\e  with  reference  to  llie  rule  under  which, 
at  the  dntG  of  the  decision,  third  persons 
were  still  precluded  in  many  jurisdictions 
from  maintaining  action  against  masters 
'for  injuries  caused  by  the  willul  torts  of 
tlieir  servants.  M  A  few  years  afterwards, 
however,    the    conception    of    an    impliedly 

WThe  case  of  Weed  v.  Panama  R.  Co, 
(1858)  17  N.  Y.  302,  72  Am.  Dec.  <T4,  in 
which  that  rule  w&a  declared  not  to  be  ap- 
plicable in  actions  by  paasen^rs  against 
carriers,  wag  evidently  not  brought  to  the 
attention  o(  the  court. 

«Malecek  v.  Tower  Grove  t  L.  B.  Co. 
(1874)  67  Mo.  17.  There  a  street  railwRv 
company  was  held  liable  for  an  assavilt 
committed  by  a  driver  upon  a  passeni^r  for 
the  purpose  of  constraining  him  to  pay  a 
fare  which  he  declared  to  have  been  al- 
ready paid.  The  aothority  relied  upon  was 
Chamberlain  t.  Chandler  (182;i)  3  Mason, 
24a,  Fed.  Cas.  No.  2,575.  The  McKeon 
Case,  note  64,  supra,  was  not  even  referred 
to  for  the  purpose  of  overruling  it. 

Win  Trnvera  v.  Kansaa  P,  K.  Co.  (1878) 
63  Mo.  421,  where  the  conductor  suHtched 
from  the  plaintiff  a  check  given  in  niace  of 
a  ticket,  charged  him  with  having  stolen  it. 
and  then  ejected  him,  a  verdict  against  the 
company  was  sustained.  Tlie  position  of 
the  court  ia  indicated  by  its  statement  ttiat, 
in  an  action  for  such  an  injury,  it  wiis 
not  neccasary  to  allege  or  prove  that  specific 
authority  was  conferred  on  the  coTiiluctor 
by  the  company  to  perform  such  acts,  be. 
cause  it  appeared  from  the  testimony  that 
he  was  intrusted  with  "all  authority  which 
concerned  the  reception  or  rejection  of  pas- 
sengers," and  that  be  was  acting  within 
the  scope  of  the  general  authority  devolved 
on  him  by  his  position. 

Win  Spohn  v.  Missouri  P,  R.  Co.  (181)4) 
122  Mo,  ],  ZU  S.  VV.  603,  it  was  held  that 
an  action  might  be  maintained  against  the 
defendant  by  a  passenger  on  a  train,  who  had 
been  so  alarmed  by  threats  made  in  sport  by 
a  conductor  and  some  of  the  other  pasBengera 
that  he  jumped  off.  TliiB  cage  was  tried  and 
appealed  four  times.  On  the  first  appeal  (87 
Mo,  74),  a  verdict  for  the  piaintifT  was  set 
aside,  as  being  against  the  wei}(ht  of  evi- 
dence. The  court,  however,  recognized  the 
general  rule,  that  a  carrier  is  bound  to  u«e 
the  utmost  care  to  protect  passengers  from 
violence  and  insults.  In  the  second  trial 
the  verdict  was  again  in  favor  of  the  plain- 
tiff (1800)  101  Mo,  417,  14  S.  W.  880. 
But  a  new  trial  was  ordered  on  the  ground 
that  the  following  instruction  was  errone- 
ous:  "Reasonable  cause  to  jump  from  tlie 
train,  as  used  in  the  instructions  given  in 
this  case,  means  a  cause  sufficient  to  have 
Induced  plaintiff,  having  regard  to  his  in- 
telligence, experience  iu  life,  situation  and 
surroundings  at  the  time  of  his  injury,  to 
have  jumped  from  the  train  whilti  tlie  same 
n  motion  and  under  the  circumstances 
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stipulated  duty  in  respect  of  the  proper 
treatment  of  passengers  was  explicitly 
recognized.  **  Except  in  one  instiDce, 
where  the  right  to  maintain  an  action  vu 
predicated  with  reference  to  the  extent  of 
the  tort  feasor's  powers, "  that  conception 
has  served  aa  the  criterion  of  liability  is 
all   the   cases   subsequently   decided,  w     ^ 

hie  for  any  act  a  passenger  may  do  in  con- 
scijucnce  of  some  breach  of  duty  on  the  part 
of  its  employees.  It  is  liable  only  for  such 
results  as  are  natural  and  probable  con»- 
quences  of  such  breach  of  dutv.  The  agents 
of  defendant  are  not  chargeabU  with  knowl- 
edge of  a  pa.'iBenger'a  'intelligence  and  ex- 
perience in  life.'  They  are  authorized  lo 
act  upon  the  appearances  before  them  nhere 
tbey  have  no  notice  of  the  facts.  Tbey  may 
have  in  charge  an  insane  passenger,  but  un- 
less that  condition  is  obvious  or  is  made 
known  to  the  carrier,  the  latter  would  be 
justified  in  assuming  bim  to  be  aa  be  ap- 
peared." On  the  third  appeal,  a  similar 
verdict  was  set  aside  for  errors  in  tlie  in- 
structions and  admission  of  evidence,  and 
also  because  the  court  was  of  opinion  that 
it  was  not  supported  hy  the  evidence. 
(1833)  11 8  Mo.  617,  22  S.  W.  690.  Tlit 
verdict  oblained  by  the  plaintiff  in  the 
fourth  trial  was  allowed  to  stand,  althougti 
tlie  evidence  was  substantially  the  sane  ai 
on  the  second  and  third  triala, — having  bees 
merely  strengthened  slightly  by  aomr  addi- 
tional testimony  corrohating  the  plaintiff's 
story,  I'he  ratio  decidendi  was  simply  thai 
there  was  evidence  to  support  the  conclusion 
of  the  jury. 

In  O'Brien  v.  St,  Louis  Transit  Co.  (19041 
185  Mo.  203,  105  Am,  St.  Rep.  592,  84  S. 
W.  B39,  tlie  court  quoted  with  approval  the 
statement  in  Thompson  on  Negligence,  !3 
3185,  3180,  that  "the  carrier  is  liable  ab- 
solutely, as  an  insurer,  for  the  protectinn 
of  the  pasBcnger  against  assaults  and  insults 
at  the  hands  of  bis  own  servants,  because 
he  contracts  to  carry  the  passenger  safely 
and  to  give  him  decent  treatment  en  rDufr." 

In  Neuer  v.  Metropolitan  Street  R,  Co. 
(lOlO)  143  Mo.  App.  402,  127  8.  W.  CM, 
the  absolute  liability  of  the  defendant  ior 
acts  of  a  conductor  was  affirmed  by  the 
court  in  commenting  on  the  correctness  of 

For  other  cases  in  which  the  actions 
were  held  to  be  maintainable,  see  Randolph 
V.  Hannibal  L  St.  J.  R.  Co,  (1885)  18  Mo. 
App,  COO  [passenger  w*as  wrongfully  sc- 
cused  of  attempting  to  evade  the  payment 
of  his  fare,  and  afterwards  insulted  and 
struck  by  the  conductor)  ;  McGinnls  v.  Mis- 
souri  P.   R.   Co,    (18861    21   Mo.   App.  JW 

(plaintiff  ejected  on  the  ground  thst  bii 
ticket  did  not  authorise  him  to  travel  on 
the  train;  also  accused  of  fraud  by  the  con- 
ductor);     Eads     V.     Metropolitan    R.    Co. 

(1891)  43  Mo,  App.  538  (conductor  of  a 
street  car  ejected  the  plaintiff  after  a  dis- 
pute with  him  as  to  whether  the  money 
offered  for  bis  fare  was  good )  ;  Tanjer  »■ 
Southwest  Missouri  Electric  R.  Co.  (1900) 
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examination  of  the  actual  cirfumstanees 
involved  trill  show  that  none  of  tlieee  cases 
require  for  their  support  the  hypothesis  ot 
a  guaranty  a|;ain8t  the  misconduct  of  serv- 
ants outside  the  catrgor;  ot  those  who,  in 
tbe  orJinarj  course  of  their  duties,  are 
eommonlj  brought  into  personal  contact 
witb  passengers.  In  one  instance  it  was 
apparently  assumed  that  the  guaranty  was 
applicable  only  as  regards  servants  of  that 
description.  M  In  three  cases  tbe  liability 
of  a  street  railway  company  for  a  wrong- 
ful arrest  or  malicious  prosecution  of  a 
paeaenger  by  a  conductor  has  been  afllrmed 
on  the  ground  that  the  act  complained  of 
was  within  the  scope  of  hia  auttiority.~ 

86  Mo.  App.  2S  (court  rejected  contention 
that  defendant  was  not  liable  to  a  passenger 
who  had  been  assaulted  and  ejected  from  a 
street  car,  because  t)ie  wrongful  act  was 
wanton,  and  outside  tbe  scope  of  tlie  serv- 
ant's emplovment)  ;  Shaefer  v.  Missouri  P. 
R.  Co.  (1963)  98  Mo.  App.  446,  72  S.  W. 
154  (aggravated  assault  bv  conductor)  ; 
Strauss  v.  St.  Louis  Transit  Co.  (1003)  102 
Mo.  App.  644,  77  S.  W.  150  (conductor, 
without  any  provocation,  assaulted  plaintirF 
while  attempting  to  get  on  a  street  car)  ; 
O'Donnel  v.  St.  Louis  Transit  Co.  [19041 
]07  Mo.  App.  34,  80  B.  W.  3Jfl  (unprovoked 
assault  upon  a  passenser  by  conductor  of 
street  car)  ;  Flynn  v.  St.  Louis  Transit  Co. 
(1906)  113  Mo.  App.  185,  S7  S.  W.  EQO 
(street  car  company  liable  for  act  of  con- 
ductor in  committing  an  unprovoked  as- 
sault upon  an  old  man  by  pusliint;  and 
kicking  him  while  he  was  attemuiing  to 
alight  from  a  car);  Keen  v.  St.  Louis,  I. 
M.  A  S.  H.  Co.  (leOB)  129  Mo.  App.  301, 
IDS  S.  W.  1125  (brakeman  asaaulted  pas- 
senger on  a  mixed  train,  whom  he  found 
in  a  freight  car,  instead  of  the  passenger 
coach,  where  he  should  have  been)  ;  Shelby 
v.  Metropolitan  Street  R.  Co.  (1910)  141 
Mo.  App.  514,  125  S.  W.  1189  (plainlifT, 
who  Bought  to  put  a  stop  to  a  flsht  which 
then  was  in  progress  between  his  brother 
and  tbe  conductor  and  motorman.  in  con- 
sequence of  a  dispute  about  the  payment  of 
fare,  was  struck  by  the  motorman)'. 

In  Murphv  v.  St.  Louis  Transit  Co. 
(1902)  96  S!o.  App.  272,  70  S.  W.  169, 
where  the  conductor  ot  a  street  car  wan- 
tonly pushed  the  plaintiff  as  he  was  ahoiit 
to  alight,  an  instruction  to  the  effect  tbnt 
it  was  defendant's  duty  to  treat  its  pas- 
sengers witli  respect,  and  not  subject  them 
to  insult  or  violence  by  its  servants,  waa 
approved. 

«In  Kphland  v.  Missouri  P.  R,  Co. 
(18901  71  Mo.  App.  S9T,  where  the  p1ain- 
titr  was  injured  aa  a  result  of  having'  fol- 
lowed a  direction  given  wantonly  and 
maliciously  by  a  brakeman,  to  jump  from 
a  train  on  account  of  threatened  danger, 
the  ground  upon  which  the  railway  com- 
pany was  held  to  be  liable  was  that  the 
direction  n-as  within  tlie  scope  ot  his  duty. 
An  instruction  which  omitted  ail  rcr'ereuce 
40  L.R.A.(N.S.) 


Ktbraska. — In  this  state  a  carrier  has 
been  held  liable  for  an  assault  made  by  a 
servant  in  the  course  of  a  personal  alter- 
cation.n  Such  decision  necessarily  im- 
ports an  adoption  of  the  theory  of  a  duty 
incumbent  on  the  carrier  to  protect  his 
passengers  1  but  the  report  does  not  show 
the  precise  ground  upon  which  the  court 
proceeded. 

Xevada. — The  contractual  duty  of  a  car- 
rier to  protect  hifl  passengers  affainat  tile 
misconduct  of  his  servants  has  been  recog- 
nized  in   this  state.™ 

A'eiP  Jersey. — In  this  state  the  carrier's 
liability  is  determined  witb  reference  to 
I  the    theory    that    he    impliedly    stipulates 

to  the  question  whether  he  wss  acting  in 
the  line  of  hia  employment  was  held  to  be 
erroneous.  But  this  ruling  may  possibly  be 
merely  an  example  of  the  improper  use  of 
the  phrase,  "in  the  line  ot  his  emplovment." 

™  GrayBon  v.  St.  Louis  Transit  Co. 
(IflOaV  100  Mo.  App.  60,  71  S.  W.  730; 
Ruth  V.  St.  Louis  Transit  Co.  (IflOS)  98 
Mo.  App.  1,  71  S.  W.  1055;  Dwyer  v.  St. 
LouiB  Transit  Co.  (1904)  108  Mo.  App.  162, 
83  S.  W.  303. 

■flHaman  v.  Omaha  Horse  R.  Co.  (1892) 
35  Neb.  74.  S2  N.  W.  830,  where  a  man 
acting  as  driver  and  conductor  ai  a  horse 
car  struck  passenger  during  an  altercation 
which  ensued  when  the  passenger,  after  hia 
fare  had  been  paid  by  a  companioiii  was 
requester!  to  par  it  again. 

Win  Qviiglev  v.  Central  P.  It.  Co.  (1876) 
11  Nev.  350,  21  Am.  Rep.  757,  the  court  re- 
marked with  reference  to  an  instruction: 
"It  is  admitted  by  counsel  tor  appellant 
that  the  act  of  the  conductor  In  ejecting 
plaintiff  from  the  ears  was  within  the  scopn 
of  his  authority,  in  the  prosecution  of  the 
business  intrusted  to  him  by  defendant,  and 
that  if  the  act  was  unwarranted  and  un- 
lawful, the  defendant  was  liable  in  damages 
therefor,  notwilhstandinR  the  fact  that  the 
conductor  acted  in  good  faitli,  in  tbe  honest 
belie!  that  the  plaintiff  had  no  right  to  a 
passage.  .  .  .  While  there  is  some  con- 
Hict  in  the  decided  cases,  we  are  of  opinion 
tliat  tbe  weight  of  reason  and  authority  is 
decidedly   in   favor  ot  the   rule  that  a  eor- 

K oration  is  liable  for  the  wanton  and  ma- 
cious  acts  of  its  agents.  If  the  agent  or 
servant  of  a  corporation  assaults  a  stranger, 
tbe  corporation  is  not  in  any  way  liable; 
but  the  rule  ia  different  where  the  assault 
is  made  upon  a  passenger  of  the  corpora- 
tion. It  is  the  duty  of  every  railroad  cor- 
poration to  carry  ite  passengers  safely,  and 
to  treat  them  Tes]>ect fully.  They  should 
protect  their  passengers  from  violence  and 
insuU,  and  arc  bound  to  use  such  reasonable 
precautions  as  human  judgment  and  ordi- 
nary foresight  are  capable  of,  in  order  to 
make  the  journey  safe  and  comfortable.  In 
the  language  o(  the  authorities,  they  are 
bound  to  protect  their  passengers  not  only 
against  the  violence  and  insults  ot  strangers 
and  copassengera,  but  a  fortiori,  against  tba 
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to  protect  his  pBMengera  ftgainit  maltreat- 
ment by  liiB  servants,  n 

Neio  York. — The  language  used  Id  the 
earliest  case  in  which  the  liability  of  a 
carrier  for  the  wilful  torta  of  his  BerTanta 
waa  congidered  in  this  stat«  showa  that  the 
court  of  appeals  did  not  intend  to  go  any 
further  than  to  Except  actiong  by  pasaen- 
gera  against  carrier  from  the  soope  of  the 
doctrine    which    then    prevailed,    that    the 


wilful  torts  of  a  serrant,  even  thongfa  cclB^ 
mitted  within  the  scope  of  his  employmcDt, 
were  not  imputable  to  his  master.  ^1 

The  rationale  of  the  position  thna  token 
was  that  an  obligation  to  eoiiTey  a  passen- 
ger in  accordance  with  the  provisions,  ei- 
presB  or  implied,  of  the  contract  of  nr- 
riag«,  WOB  absolute,  and  that  the  qualit;  of 
the  act  which  produced  a  breach  of  that 
obligation   waa  consequently  immaterial  so 


violence  and  insults  of  their  own  conductors, 
agents,  and  senants;  and  if  this  duty  is 
not  performed,  they  should,  of  course,  be 
held  responsible." 

Win  Haver  v.  Central  R.  Co,  (1808;  Err. 


plaintiff  was  without  cauBe 
assaulted  by  a  bagga^ce  master,  the  court 
thus  discussed  the  principle*  upon  which 
the  right  of  recovery  turned:  "The  case 
now  before  the  court  depends  not  upon  the 
law  of  liability  of  a  master  for  the  acts  of 
bia  servants,  but  upon  the  duty  imposed 
on  the  railroad  company  in  the  carriage  of 
the  plaintiff  as  a  passenger.  The  duty  of  a 
carrier  of  passengers  is  to  safely  and  ae- 
curely  carry  persons  who  bear  to  it  Ihe  rela- 
tion of  passengers.  The  carrier  is  under 
obligation  to  use  the  utmost  care  and  dili- 
gence in  providing  suitable  and  sufficient 
vehicles  for  the  conveyance  of  its  pOBsengers, 
to  carry  the  passenger  therein  to  the  end 
of  his  route,  to  protect  him  .igainat  assault 
and  other  ill-treatment  by  those  employed 
by  and  under  the  carrier's  control  while  on 
the  way,  and  to  exercise  the  utmost  vipi. 
lance  and  care  in  maintaining  order  and 
guarding  the  passenger  against  violence 
from  whatever  source  arising,  which  might 
reasonably  be  anticipated  or  naturally  ex- 
pected to  occur  in  view  of  all  the  circum- 
stances and  the  number  and  character  ol 
persons  on  board,  Cooley,  Torts,  HH;  S 
Am.  &  Eng.  Enc.  Law,  2d  ed.  541.  Tn  the 
application  of  this  principle  the  grade  of 
tlie  employee  by  whom  the  injury  was  done, 
or  the  scope  of  his  employment,  is  imma- 
terial," 

In  an  earlier  case,  where  a  conductor 
ejected  with  unnecessary  violence  a  pasaen- 
ger  from  the  cars,  wbo  refused  to  pay  his 
fare,  the  company  was  held  liable  for  the 
injuries  inflicted.  New  York,  L.  E.  t  W. 
R.  Co.  V.  Haring  (1S85)  47  N.  J.  L,  137, 
54  Am,  Rep.  123,  The  duty  of  protection 
was  not  adverted  to,  the  ejection  being  re- 
garded as  an  act  clearly  within  the  scope 
of  the  tort  feasor's  authority, 

"Weed  V.  Panama  R.  Co.  (1858)  17  N. 
Y.  362,  72  Am.  Dec,  474,  There  a  railway 
passenger  detained  on  her  journey  by  reason 
of  the  wilful  act  of  the  conductor  of  the 
train  waa  held  to  be  entitled  to  recover 
damages.  After  referring  to  Wright  v.  Wil- 
cox (1838)  IB  Wend.  343,"  32  Am.  Dec.  507, 
and  Richmond  Turnp.  Co.  v.  Vanderbilt 
(1841)  1  Hill,  480,  a.  c,  on  eubsequent  ap- 
peal (1S40I  2  X.  Y.  47fl,  51  Am.  Dec,  315, 
in  which  the  nonliability  of  a  master  to 
40  L.RA.(N.S.) 


third  persons  for  the  wilful  acta  of  a  serv- 
ant had  been  affirmed,  the  court  proceeded 
thus;  "It  cannot  fail  to  be  seen  that  there 
is  an  important  difference  between  thoaa 
cases  and  the  one  before  the  court.  The 
former  are  caaes  of  wilful,  unauthorind 
wrongful  acts  by  agents,  unapproved  bv 
their  principals,  occssioninfc  damage,  but 
which  do  not  involve  nor  work  any  omiaeion 
or  violation  of  duty  by  their  principals  to 
the  persohs  injured;  wrongs  by  the  agents 
only,  with  which  the  principals  are  not  le- 
gally connected.  In  the  present  caae,  by 
means  of  the  wrongful,  wilful  detention  In 
the  conductor,  the  obligation  aBBnlned  1^ 
the  defendants  to  carry  the  wife  witb  proper 
speed  to  her  destination,  unless  this  wilfnl 
wrong  of  the  conductor  was  an  excuse  to 
them,  was  broken.  The  real  wrong  to  the 
wt;e  in  this  case,  and  from  which  ute  dam- 
age proceeded,  waa  the  not  carrying  ber  in 
a  reasonable  time  to  Aspinwall,  as  the  de- 
fendants had  undertaken  to  do;  and  this 
was  a  wrong  of  the  defendants,  the  carriers, 
unless  the  law  exrused  them  for  their  delay 
on  account  of  the  misconduct  of  their  agent. 
It  la  for  this  alleged  wrong  of  the  defend- 
ants in  not  performing  their  duty  as  car- 
riers with  reasonable  dtlipence,  from  which 
injury  has  been  experienced,  that  this  action 
waa  brought;  and  the  only  question  in  rels- 
tion  to  the  point  under  consideration  would 
seem  to  be,  whether  they  can  defend  them- 
selves by  showing  that  the  delay  on  the 
route  was  the  wilful  wrong  of  one  of  their 
servants,  .  .  ,  Viewing  the  general  ques- 
tion as  it  appears  to  be  clear  we  must,  as 
being  whether  tbo  defendants  have  dis- 
chaged  tlieir  duty  as  carriers,  and  the 
particular  point  of  inquiry,  whether  the 
circumstance  that  the  detention  was  a  wil- 
ful act  of  their  servant  will  excuse  what 
would  otherwise  be  a  want  of  proper  dili- 
gence, this  part  of  the  case  is  relieved  from 
difficulty.  If  the  detention  bad  resulted 
from  negligence  of  the  conductor,  the  liabil- 
ity of  the  defendants  would  be  unquestion- 
able. A  master  is  answerable  for  negligence 
of  his  servants  in  the  performance  of  their 
duties,  .  ,  .  No  reasons  exist  for  holding 
a  master  liable  for  injuries  from  negligence 
of  his  servants  in  his  employment,  which 
do  not  equally  and  with  like  force  preclude 
him  from  alleging  an  intentional  default  of 
a  servant  as  an  excuse  for  delay  in  the  per- 
formance of  a  duty  the  master  has  under- 
taken. In  the  former  case  the  negligence 
of  the  servant  is  that  of  the  master,  and 
that  is  the  ground  of  the  master's  liabilitr; 
in  the  latter,  the  act  of  the  servant  is  tn* 
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fkr  a*  the  remedial  rights  of  a  penoa  in- 
jured bj  the  breach  were  concerned.  But, 
hkving  regard  to  the  evidence  under  review, 
it  is  manifest  that  the  doctrine,  aa  pro- 
pounded, waa  not  formulated  with  refer- 
ence to  an;  other  classes  of  torts  tlian 
those  arising  out  of  the  discharge  of  func- 
tions which  bad  a  direct  connection  With 
th«  actual  work  of  transporting  passengers. 
Nothing  that  was  said  b;  the  court  can 

act  of  the  master,  constituting  negligence  of  . 
the  master;  the  motive  of  the  servant  mak- 
ing no  diFFerence  in  regard  to  the  legal 
chJiracter  of  the  master's  default  in  doing 
his  duty.  Tlie  obligation  to  be  performed 
it  that  of  the  master,  and  delaj  in  perform- 
ance, from  intentional  violation  of  duty  bj 
an  agent,  is  the  negligence  of  the  master." 

W  In  Blftckstock  t.  New  York  k  E.  R.  Co. 
(1869)  20  N.  Y.  48,  75  Am.  Dec.  372,  af- 
firming (]85T)  1  BoRw.  77,  a  railrond  com- 
pany was  held  to  be  responsible  for  damages 
resulting  from  a  delay  to  transport  freight 
in  the  usual  time,  which  was  caused  by  a 
great  number  of  its  servants  suddenly  and 
wrongfully  refusing  to  work.  The  court 
said:  "Tbe  position  that  the  defendants 
are  not  responsible,  because  the  misconduct 
of  their  servants  was  wilful,  and  not  negli- 
gent, cannot  be  sustained.  The  action  is 
not  brought  on  account  of  any  injury  done 
to  the  property  by  the  engineers,  but  for  an 
alleged  non  perform  a  noe  of  a  duty  which  the 
defendants  owed  to  the  owner  of  the  prop- 
erty. If  their  inability  to  perform  was 
occasioned  by  the  default  of  persons  for 
whose  conduct  they  are  responsible,  they 
must  answer  for  the  consequences  without 
regard  to  the  motives  of  those  persons.  In 
the  common  case  of  a  contract  for  services, 
as  for  building  a  house,  which  the  builder 
hod  lieen  unable  to  perform,  because  his 
workmen  had  abandoned  his  service,  proof 
that  their  conduct  was  wilful  and  every 
way  unjustifiable  would  not  give  the  party 
injured  an  action  against  them,  nor  would 
it  excuse  the  party  who  had  msde  Ihe  con- 
tract. .  .  .  The  cases  in  which  it  has 
l>een  held  that  if  a  servant,  while  generally 
engaged  in  his  master's  business,  wilfully 
commit  a  trespass,  as  by  intentionally  driv- 
ing his  master's  carriage  against  the  car- 
riage of  another  person,  the  master  is  not 
liable,  have  no  application  to  the  present 
case."  The  doctrine  of  this  case  was  ap- 
proved in  Geismsr  v.  Lake  Shore  A  M.  8. 
R.  Co.  (isee)  102  N.  Y.  663,  66  Am.  Rep. 
837,  7  N.  E.  828,  but  its  applicability  as 
a  precedent  was  denied  on  the  ground  that 
the  tort  feasors  in  question  had  left  the 
defendant's  service  before  the  wrongful  acts 
which  it  was  sought  to  impute  to  the  car- 
rier had  been  committed. 

In  Meyer  v.  Second  Ave.  R.  Co.  (1861) 
8  Bosw.  306,  an  action  for  injuries  caused 
by  the  act  of  tbe  driver  of  a  street  car 
who  had  ejected  a  passenger  from  the  front 
platform,  tbe  plaintiff  was  held  to  have 
been  improperly  nonsuited  on  the  ground 
that  his  own  evidence  showed  that  '*the 
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be  reasonably  construed  as  importing  a 
recognition  of  the  duty  subsequently  recog- 
nized (see  infra),  which  requires  a  car- 
rier to  protect  passengers  against  the  rio- 
lence  and  insolence  of  his  servants.  In  all 
the  cases  cited  below  it  was  obviously  taken 
for  granted  that  the  liability  of  the  de- 
fendants was  predicable  only  within  the 
limits  thus  indicated.  t>  In  one  of  the 
cases  decided  during  this  period,   it  would 

driver  forcibly  and  wantonly,  and  without 
any  provocation,  pushed  the  plaintiff  off  tt:e 
car,  and  that  such  misconduct  was  not  an 
act  done  in  the  course  of  his  employment." 
The  court  said :  "Tbe  precise  question 
which  the  first  ground  of  nonsuit  presents 
is  this:  Is  the  company  liable  if  the  driver 
acts  maliciously  in  ejecting  the  passengerT 
.  .  .  In  the  case  before  us,  according  to 
the  plaintiff's  testimony,  be  entered  the  cars 
as  a  passenger,  intending  to  pay  his  fare, 
and  having  money  with  whicn  to  pay  it. 
And  the  driver,  under  circumstances  that 
might  occur,  was  authorized  to  eject  him 
in  a  proper  manner,  and  waa  also  author- 
ized to  determine  whether  occasion  to  eject 
him  existed.  Had  he  ejected  him  so  n^li- 
gently  as  to  injure  him,  the  defendant 
would  be  liable;  and  the  fact  that  the  driver 
ejected  him  maliciously,  instead  of  n^li- 
gently  merely,  makes  no  difference  as  to  the 
defendant's  liability."  This  case  was  cited 
with  approval  in  Shea  v.  Sixth  Ave.  R.  Co. 
(1875)  62  N.  Y.  180,  ZO  Am.  Rep.  480. 

In  Hjggina  v.  Watervliet  Tump.  i.  R.  Co. 
(1871)  46  N.  Y.  23,  7  Am.  Rep.  293,  upon 
one  theory  propounded  by  the  defendant. 
vig,,  that  the  act  of  a  conductor  in  removing 
the  plaintiff  from  a  car  was  unlawful,  and 
was  not  justified  by  the  circumstances,  the 
trial  judge  refused  a  request  for  an  instruc- 
tion to  the  effect  that  the  plaintiff  could 
not  recover  for  Miy  personal  injuries  occa- 
sioned by  the  ogskult  of  the  conductor, 
because  there  was  no  evidence  of  authority 
from  the  company  to  commit  it.  Upon 
another  theory  of  the  case,  viz.,  that  the 
eipulsion  was  justified  by  the  conduct  of 
the  plaintiff,  but  that  unnecessary  force 
occasioning  injury  was  used  in  ejecting  him. 
the  judge  charged  that  the  defendant  was 
[iable  for  the  resulting  injury.  Held,  that 
the  charge  requested  hsd  been  properly  re- 
fused, and  that  the  charge  given  was  cor- 
rect The  court  said;  "There  is  no  evi- 
dence that  the  act  of  the  conductor  was 
prompted  by  malice  or  any  wron^ul  inten- 
tion, or  by  any  motive  except  to  discharge 
what  he  supposed  to  be  his  duty  under  the 


to  this  view  of  the  facts;  otherwise 
it  was  irrelevant  and  inapplicable  to  the 
case.  The  expulsion  of  the  plaintiff,  if  not 
justified  by  bis  misconduct,  was  an  unlaw- 
ful assault,  and  the  question  arises  whether 
the  defendant  is  responsible  for  the  injury 
occasioned  by  the  unlawful  act  of  its  serv- 
ant, done  under  a  mistake  of  facts,  or  a 
mistake  of  judgment  upon  the  facts,  though 
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in  the  course  of  the  biisioeBS  of  hU  master. 
Tliia  question  miiHt  be  answered  in  the  af- 
firntative,  in  view  of  the  nature  of  the 
service  is  which  the  conductor  was  enj^ged, 
and  the  principle  upon  which  the  liability 
of  the  master'  for  the  acta  of  the  servant 
rests.  The  conductor  was  put  by  the  de- 
fendant in  charge  of  the  car.  Passengpra 
were  bound  to  conform  to  the  reaponahle 
rules  and  regulations  of  the  company,  and 
to  behave  themselves  in  an  orderly  manner, 
promoting  thereby  the  mutual  interest  of 
the  company  and  the  public.  The  company 
had  the  right  to  enforce  order  and  decency 
by  expelling  from  the  car  a  passenger  guilty 
of  disorderly  and  indecent  conduct.  The 
derendant  could  only  act  through  .agents. 
The  appointment  of  a  conductor  carried 
with  it  as  an  incident,  authority  to  main- 
tain order,  and  to  eject  a  passenger  who 
had  forfeited  bis  right  to  be  carried  by  his 
misconduct.  .  .  .  Whether  tbe  injury 
to  third  persons  is  caused  by  tha  negligence 
or  positive  misfeasance  of  tbe  ajjcnt,  the 
maxim  respondeat  nuperior  applies,  pro- 
vided only  that  the  aj;ent  was  acting  at 
the  time  for  the  principal,  and  within  the 
scope  of  the  business  intrusted  to  him." 
Some  o6»(e7-  dicta  of  a  contrary  tenor  in 
Hibbard  7.  New  York  ft  E.  R.  Co.  (18.57) 
16  N.  Y.  455  (where  the  actual  point  de- 
cided was  that  the  plaintiff  had  been  orop- 
erly  ejected  for  refusing  to  show  his  ticket), 
were  disapproved. 

In  Jackson  v.  Second  Ave.  R.  Co.  (1S72) 
47  N.  Y.  274,  7  Am.  Rep.  446,  where  the 
plaintiff,  a  passenger  on  a  street  car,  had 
been  struck  during  a  scuffle  which  occurred 
while  the  conductor  was  removing  him  from 
the  car  for  refusal  to  pay  the  fare,  the 
grounds  upon  which  the  action  was  held  to 
have  been  wrongfully  dismissed  were  thus 
stated:  ''It  cannot  be  doubted  but  that 
the  defendants  are  so  far  responaible  for 
the  act  of  tbe  conductor,  their  agent,  that. 
if  tbey  had  not  the  right  to  demand  the  6 
cents  fare,  and  hence  had  not  the  right  to 
remove  any  passenger  from  their  car  for 
not  paying  that  sum,  tbey  would  have  been 
liable  for  any  force  used  by  their  agent 
upon  the  person  of  such  passenger,  thoui;b 
confined  strictly  within  a  degree  necesaarv 
to  effect  such  removal,  and  used  solely  for 
that  purpose  and  with  that  intent.  See 
Ramsden  v.  Boston  &  A.  R.  Co.  (1870)  104 
Mass.  117,  6  Am,  Rep.  200.  And  for  tbe 
reason  that  he  was  in  their  business,  using 
a  physical  force  upon  another  which  be  bad 
no  right  to  exert,  and  which  they  had  no 
right  to  instruct  and  authoriiie  him  to  exert, 
and  any  force  was  an  excess  of  right.  Does 
it  not  follow  that  where  they  have  the 
right  to  instruct  and  authorize  to  the  use 
of  force,  and  their  agent,  acting  in  the 
pursuit  of  his  duty  to  them,  and  under 
authority  which  tbey  have  given,  exceeds, 
through  7«al  or  impetuosity  of  temper,  the 
degree  of  force  necessary  and  proper  to  ac 
complish  the  purpose,  and  injury  and  dam- 
age ensue,  that  they  must  respond  I  So  we 
have  held  in  Iliggins  v.  Wat«rvljet  Tump. 
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&  R.  Co.  supra.  But  it  is  said  that  the 
act  of  the  conductor  in  striking  the  plaintiff 
a  blow  in  bis  face  was  wilful  and  malicioos; 
that  it  was  not  done  by  him  because  be 
mistakenly  conceived  it  a  necessary  use  of 
force  to  effect  the  removal  of  the  plaintiff, 
but  as  a  wanton  act  of  rage  and  passion. 
This,  it  appears  to  us,  was  a  question  to  be 
decided.  And  conceding  the  law  to  be  cleir 
that  the  defendant  would  not  have  been 
iable  for  the  act  of  the  conductor,  if  it  was 
wilful  and  malicious  on  his  part,  still  it 
u  a  question  of  fact." 
In  Hamilton  v.  Third  Ave.  R.  Co.  (1873) 
I  N.  Y.  25,  tbe  liability  of  a  street  car 
company  for  the  wrongful  ejection  of  a  pas- 
sen(^r  was  affirmed  upon  the  ground  that 
"it  was  an  act  done  within  the  srope  of 
his  authority  from  the  defendant,  in  tbe 
prosecution    of    its    business    intrusted    to 

In  Shea  v.  Sixth  Ave.  R.  Co.  {187SJ  Ct 
N.  Y.  180,  20  Am.  Rep.  480,  the  plaintiH 
alleged  that,  while  passing  over  the  plst- 
form  of  the  defendant's  car.  under  such 
circumstances,  he  was  "forcibly,  wilfully, 
violently"  seized  and  thrown  off  by  the 
ii  and  seriously  injured;  that  the 
driver  was  acting  at  the  time  as  "the  serv- 
and  agent  and  in  tbe  employment  of  the 
defendant."  Held  (Folger,  J.,  dissenting), 
that  a  demurrer  to  tbe  complaint  was  prop- 
erly overruled;  that  it  might  be  assumed 
from  his  position  that  the  driver  was  acting 
within  the  line  of  his  instructions  in  keep- 
ing the  platForm  clear,  and  that  the  set 
complained  of  was  an  error  of  judgment  in 
tbe  course  of  his  employment,  for  which  the 
company  was  liable;  also  that  the  averment 
that  tbe  act  was  "forcibly,  wilfully,  nnd  vio- 
tently"  done  would  not  be  considered  as  i 
charge  that  it  was  malicious,  hut  that  it 
was  done  in  the  performance  of  his  duty, 
he  using  more  force  and  violence  than  was 
necessary.  The  court  said:  "If,  without 
com  pre  bending  the  precise  nature  of  the 
legal  rights  of  tbe  defendant,  or  that  the 
obstruction  of  the  street  by  the  stopping 
of  the  cars  conferred  any  privilege  upon 
persons  who  desired  to  cross,  and  supposing 
snd  believing  that  the  plainti^  had  no  such 
right,  and  was  a  trespasser  unlawfullv 
there,  the  driver  did  the  act  complained  of, 
it  was  an  error  of  judgment, — a  mistake 
committed  in  the  course  of  his  employment, 
— for  tbe  consequences  of  which  the  defend- 
ant is  liable.  If  it  was  an  abuse  of  author- 
ity conferred  which  induced  him  to  seiw 
and  eject  the  plaintiff,  tbe  same  rule  ii 
applicable." 

In  Peck  V.  New  York  C.  k  H.  R.  R.  Co. 
(1877)  70  N.  Y.  687,  affirming  (187.i)  i 
Sun,  236,  e  Thomp.  ft  C.  436,  where  a  male 
passenger  was  held  to  be  entitled  to  recover 
for  the  improper  manner  in  which  he  hid 
been  ejected  from  a  car  reserved  for  females, 
the  court  argued  thus;  "The  jury  have 
found  that  there  was  an  excess  of  force 
made  use  of  by  an  agent  or  servant  of  the 
defendant,  without  any  purpose  of  his  own; 
and  the  question  is  now,  whether  it  was  in 
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the  oourse  of  his  employment.  It  ia 
to  debate  whether  tlie  defendant,  having 
made  the  rule,  m&de  it  for  nothing,  and 
did  not  intend  to  carry  it  out,  and  to  some 
extent  preserve  the  car  set  apart  for  fe- 
males from  the  intrusion,  in  tlie  first  in- 
stance, of  males  traveling  alone.  Tn  insure 
the  observance  of  the  rule,  they  hung  out 
placards  giving  notice  of  it.  More  eSectu' 
ally  to  insure  it,  the;  placed  their  servant 
at  the  door  ol  the  coach.  It  then  became 
his  immediate  emploTment  in  their  service 
to  keep  that  coach  free  from  males  going 
without  females  in  their  company.  It  is 
true,  that  the  oral  commission  ot  authc    ' 


the  direction,  and  of  the  placing  hi 
to  give  it.  was  that  one  car  should  be  kept 
clear  ot  such  persons.  Thus  it  became  his 
duty  to  the  defendant  to  use  hie  best  efforts 
to  that  end,  up  to  the  limit,  of  that  oral 
eommission;  hence,  it  was  hia  employment 
in  the  service  and  business  of  the  defendant 
to  effect  the  object  for  which  be  was  espe- 
cially detailed.  That  be  went  beyond  the 
limit  of  his  instructions,  if  the  overstep  was 
made  with  an  honest  purpose  of  doing  the 
duty  put  upon  bim,  without  wilfulness,  or 
malice,  or  purpose  of  his  own,  did  not  take 
him  beyond  the  Scope  of  his  employment 
for  the  defendant,  or  out  of  the  sphere  of 
its  business.  ...  It  was  his  employment 
at  that  moment  for  the  defendant,  to  see 
to  it  that  the  regulation  made  by  it  was 
oheerved  by  all  whom  it  concerned.  Though 
he  was  not  instructed  to  carry  it  out  by 
physical  means,  when  he  used  those  means 
he  waa  acting,  in  hie  conception,  in  the,  pur- 
pose for  which  be  was  stationed  there;  he 
was  acting  in  the  scope  of  his  employment; 
and  though  he  may  have  esceeded  not  only 
his  instructions,  but  the  rights  of  the  de- 
fendant to  use  force,  if  he  did  so  only  in 
excess  of  zeal,  or  impetuosity  of  natural 
temper,  and  without  malice  towards  the 
person  removed,  and  with  no  purpose  of  his 
own,  he  was  etill  the  agent  of  the  defendant, 
and  it  is  liable  for  bis  act" 

In  Townsend  v.  New  York  C.  *  H.  R.  H. 
Co.  (1875)  4  Ilun,  217,  B  Thomp.  &  0.  4B5, 
where  a  plaintiff  recovered  damages  for  the 
act  of  a  conductor  in  ejecting  hira  from  a 
railway  car,  the  only  question  discussed  was 
the  propriety  of  the  ejection  under  the  given 


In  Parker  v.  Erie  H.  Co.  (1975)  5  Hun, 
57,  where  a  conductor  used  insulting  lan- 
guage to  a  passenger  in  the  course  of  a  dis- 
pute which  had  arisen  between  them  in  re- 
gard to  the  failure  of  the  train  to  stop  at 
the  station  for  which  the  passenger  had 
taken  his  ticket,  the  liability  ot  the  railway 
company  was  denied  upon  grounds  thus 
etated:  "If  a  wrong  was  done  by  the  con- 
ductor while  he  was  in  the  performance  of 
his  duty,  the  defendant  is  liable.  .  .  . 
He  was  in  the  discharge  of  bis  duty  in 
taking  up  the  ticket  held  by  plaintiff,  and 
when  be  passed  tbe  station  at  which  they 
were  entitled  to  be  let  off.  But  was  he  in 
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tbe  discharge  ot  his  duty  when,  after  the 
train  had  passed  the  station,  he  went  into 
the  car  and  used  insolent  and  insulting 
language  to  the  plaintiff!  It  would  seem 
that  he  went  into  the  car  with  the  intention 
of  picking  a  quarrel  with  the  plaintiff,  and 
used  the  power  which  a  little  brief  au- 
thority gave  him,  to  insult  and  outrage  the 
feelings  ot  a  harmless  passenger.  If  the 
conductor  had  used  the  language  testifled  to 
by  the. plaintiff  while  he  was  doing  any 
legitimate  act  in  the  line  of  hie  duty,  the 
defendant  would  have  been  liable.  But  it 
would  be  unjust  to  bold  the  company  liable 
for  insulting  words  used,  or  wrongful  acts 
done,  by  an  employee,  unless  done  while 
performinj;  duties  incident  to  the  business 
in  which  they  are  employed." 

In  Schulti  T.  Third  Ave.  E.  Co.  (1880) 
14  Jonee  &  S.  211,  an  action  for  iDJuries  re- 
ceived by  a  boy  thrown  off  a  horse  car  by 
the  conductor,  who  erroneously  supposed 
that  he  intended  to  steal  a  ride,  it  was 
held  that  the  trial  judge  had  properly  in- 
structed the  jury  that,  if  tiie  conductor 
"acted  neither  maliciously  nor  with  the 
view  to  effect  some  purpose  of  uis  own,  but 
within  the  general  scope  ot  his  employment, 
while  engaged  in  the  defendant's  business 
and  with  a  view  to  the  furtherance  of  that 
business  and  the  defendant's  interest,  be- 
lieving, upon  the  appearance  before  him, 
and  upon  which  he  had  to  exercise  his  judg- 
ment, that  his  duty  to  the  defendant  re- 
quired him  to  act,  then  the  defendant  is  re- 
sponsible for  the  manner  in  which  he  acted, 
and  the  coneequences  ot  his  act,  though  he 
may  have  acted  in  excess  of  his  real  au- 
thority." This  decision  waa  reversed  in 
(1882}  89  N.  Y.  242,  on  the  ground  that 
certain  evidence  had  been  improperly  ad- 
mitted; but  the  court  laid  it  down  that  the 
act  of  the  conductor  would  be  imputable  to 
the  defendant  even  though  it  was  wilful, 
reckless,  and  malicious. 

In  Murphy  r.  Central  Park,  N.  k  E.  River 
B.  Co.  (1882}  16  Jones  k  8.  B6,  an  action 
for  injuries  received  by  a  boy  who  wa< 
thrown  off  by  the  conductor  of  a  street  car, 
BO  that  be  tell  against  a  passing  team,  it 
waa  held  that  the  trial  judge  had  im- 
properly refused  to  charge  that  it  the  con- 
ductor acted  wilfully,  and  from  personal 
motives  assaulted  the  plaintiff,  the  company 
waa  not  liable. 

In  Flynn  v.  Central  Park  H.  Co.  (1883) 
IT  Jones  ft  8.  81,  the  conductor  ot  a  street 
railroad  car  end  a  passenger  had  a  long 
altercation,  in  which  the  passenger  was 
angry  and  excited  and  used  abusive  and  in- 
sulting language  to  the  conductor,  and 
finally,  coming  out  on  the  back  platform  to 
see  where  he  was,  said  to  tbe  conductor, 
"I'll  tix  you  in  the  morning.  I  will  go  right 
up  to  tbe  depot  and  report  you.  I  am  not 
going  to  lose  20  cents  by  you."  Whereupon 
the  conductor,  without  stopping  the  car, 
which  was  moving  fast,  pushed  the  pas- 
senger off.  A  verdict  against  tha  niliood 
company  was  upheld. 
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■eem  that,  under  tlie  givea  circuiDaUncei, 
tbe  criterion  thus  adopted  was  improperly 
Applied,  to  the  prejudice  of  the  pMsenger. t* 
After  the  right  of  action  bad  been  de- 
termined upon  this  footing  for  about  a 
quarter  of  u  century,  the  court  of  appeala 

niuacB  T.  Third  Ave.  R.  Co.  (18T1)  47 
N.  Y.  322,  7  Am.  Sep.  4J8.  The  grounda 
upon  which  the  decision  wis  baR»l  were 
thuB  stated:  "In  the  present  case  an  act 
WM  done  by  the  conductor  completely  out 
of  the  scope  of  hia  authority,  which  there 
can'  be  no  possible  ground  warranted  by  the 
evidence  for  supposing  the  defendant 
authorized,  and  which  it  could  never  be 
right  under  any  circumstances  for  the  de- 
fendant to  do.  Ist.  The  car  was  in  motion, 
ADd  for  no  cause  could  the  plaintiff  have 
been  thrust  out  into  the  street  against  her 
will  while  tbe  car  was  in  motion.  The  law 
forbids  it,  and  the  defendant  could  not  law- 
fully have  done  it,  and  therefore  no  au- 
thority could  be  implied  in  the  conductor 
to  do  it.  2d.  There  is  no  pretense  that  the 
conductor  ejected  or  put  the  plaintiff  from 
the  car,  or  claimed  to  e.xerciae  such  power 
for  disorderly  conduct,  nonpayment  of  fare, 
or  any  other  cause.  3d.  The  act  was  not  in 
aid  and  assistance  of  the  plaintiff  in  leav- 
ing tbe  car.  She  was  not  in  the  act  of 
getting  off  the  car,  but  was  standing;  on  the 

Slatform,  demanding  that  the  car  should  be 
ill^  stopped,  and  protesting,  as  she  had 
a  right  to  do,  that  she  would  not  attempt 
to  leave  tbe  cars  while  they  were  in  motion. 
4th.  The  act  was  wanton  and  reckless,  and 
was  committed  with  great  force  and 
violence;  such  force  as  to  throw  the  plain- 
tiff clear  off,  and  over  the  step,  and  on  the 
pavement.  It  waa  not  in  the  performance 
of  any  duty  to  the  defendant,  or  of  any  act 
authorited  by  it.  It  was  a  criminal  act  for 
which  tbe  conductor  could  have  been 
punished  criminally,  as  well  as  made  to  re- 
spond in  a  civil  action.  It  was  a  wanton 
and  wilful  trespass,  and  was  not  the 
natural  or  necessary  consequence  of  any- 
thing which  tbe  defendant  bad  ordered  to 
be  done."  In  Mott  v.  Consumers'  Ice  Co. 
(1876)  73  N.  ¥.  fi43,  doubts  were  expressed 


fied,  for  even  if  the  plaintiff  had  been 
trespasser,  she  would  have  been  entitled  to 
recover  under  the  evidence  as  presented. 
The  "illegality"  of  ejecting  a  trespasser 
from  a  moving  train  has  never  been  recog- 
nized as  a  ground  for  absolving  a  railway 
company  from  responsibility  for  his  inju- 
ries, and  it  needs  no  argument  to  show 
that  the  position  of  a  passenger  cannot  be 
less   favorable   in   this   regard. 

W  Stewart  v.  Brooklyn  k  C.  T.  R.  Co. 
(18S2)  90  N.  Y.  588,  43  Am.  Rep.  185. 
There  an  action  wss  held  to  be  maintainable 
wliere  the  plaintiff,  while  traveling  as  a 
passenger  on  one  of  the  defendant's  street 
cars,  was  unjustiflahly  attacked  and  beaten 
by  tbe  driver,  who  also  acted  as  conductor. 
the  moving  cause  of  the  assault  being  that 
40  L.R.A.(S.S.) 


rendered  a  decision  which  embodied  tbe 
broader  titeory  that  the  contract  of  car- 
riage is  violated  by  any  act  which  eon- 
atitutes  a  breach  of  the  duty  to  treat  pas- 
sengers properly. "  An  abandonment  ot 
tbe   more   restricted   view   of   tbe   carrier's 

the  plaintiff  had  expostulated  with  the 
driver  for .  having  committed  an  aaaaDlt 
upon  a  third  person  outside  tbe  vehicle. 
Referring  to  the  dismissal  of  the  complaint 
by  the  trial  judge  on  the  ground  that  the 
defendant's  servant,  in  assaulting  tbe  plain- 
tiff, had  not  acted  within  the  scope  of  bis 
employment,  but  had  attacked  tne  plaintiff 
to  gratify  some  wicked  and  malicious  pur- 
pose of  his  own,  the  court  said:  "Had  the 
person  assaulted  been  one  to  whom  tbe  de- 
fendant owed  no  duty,  the  dismissal  of  tbe 
plaintiff's  complaint  would  probably  have 
been  correct:  but  tbe  rule  which  applies  in 
such  a  case  has  no  application  as  between 
a  common  carrier  and  his  passenger.  la 
such  a  case  a  different  rule  applies.  By  tbe 
defendant's  contract  with  the  plaintiff  it 
bad  undertaken  to  carry  him  safely  and 
to  treat  him  respectfully;  and  while 
a  common  carrier  does  not  undertake  to 
insure  against  injury  from  every  possi- 
ble danger,  he  does  undertake  to  protect 
the  passenger  against  any  injury  aris- 
ing from  the  negligence  or  wilful  mis- 
conduct of  its  servants  while  engaged  in 
performing  a  duty  which  the  carrier  owes 
to  the  passenger.  ...  In  tbe  present 
case  the  defendant  bad  intrusted  the  exe- 
cution of  the  contract  to  the  driver  of  tlie 
car,  and  the  plaintiff  was  under  his  pro- 
tection. Any  breach  of  the  contract  com- 
mitted by  the  driver  was  a  breach  com- 
mitted by  the  defendant.  It  is  conceded 
that  any  injury  arising  from  tbe  mere  negli- 
gence of  the  servant  constitutes  a  breach  of 
the  contract.  Had  the  driver,  while  eiiecut- 
inK  the  contract,  carelessly  and  negligently 
injured  tbe  plaintiff,  the  defendant's  lia- 
bility would  not  have  been  doubted.  Can 
it  be  less  a  breach  of  the  contract  that  tbe 
injury  was  intentionally  inflict«dT  An  act 
which  would  amount  to  a  breach  of  tbe  car- 
rier's contract,  if  negligently  done,  would 
be  equally  a  breach  if  done  wilfully  and 
maliciously.  It  is  immaterial  whettier  a 
breach  of  contract  results  from  the  n^li- 
gence  or  wilfulness  of  the  defendant's  agent. 
Weed  V.  Panama  R,  Co,  (1868)  17  N.  Y. 
382,  72  Am.  Dec.  474.  It  is  the  injury  that 
was  suffered  by  tbe  plaintiff  while  in  the 
defendant's  car,  and  not  tbe  motive  which 
iduced  it,  which  constitutes  the  gist  of  the 
;tion.  No  reason  exists  for  holding  a 
master  liable  for  the  negligence  of  servants 
in  bis  employment  which  does  not  with 
equal  force  preclude  him  from  alleging  in- 
tentional default  of  tbe  servant  as  an  ex- 
cuse for  not  performing  a  duty  which  be 
has  undertaken.  In  the  former  case  tha 
negligence  of  the  servant  is  that  of  tb* 
master,  and  that  Ja  the  ground  of  tbe 
master's  liability;  in  the  latter,  the  act  of 
the   servant   is  the   act  of  tbe   master,  the 
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liability  which  ia  rellfcted  in  the  earli<>r 
decisions  vab  dearlj  involved  in  the  posi- 
tion thus  taken;''*  for  its  essential  im- 
port was  that,  in  an  action  by  a  passenger 
for  injuries  caused  by  a  wilful  act  of  a 
carrier's  servant,  it  was  not  a  prerequisite 
to  recovery  that  the  act  abould  have  been 
done  within  the  scope  of  the  aervant's  em- 
ploymeat  in  the  sense  in  which  that  phrase 
had  previously  been  understood, — that  is  to 
say,  as  one  which  did  not  embrace  any  acts 

motive  of  the  servant  making  no  difference  , 
in  regard  to  the  legal  character  of  the ' 
master's  default  in  doing  his  duty.  In  the 
present  ease  the  master  had  undertaken  to 
transport  the  plaintiff  safely.  He  was  in- 
jured while  on  the  defendant's  car,  by  the 
act  of  the  agent  to  whom  the  defendant  had 
intrusted  Uie  execution  of  the  contract.  It 
is  the  defendant's  failure  to  carry  safely 
and  without  injury  that  constitutes  the 
breach,  and  it  ia  no  defense  to  say  that  that 
failure  was  the  result  of  the  wilful  or 
malicious  act  of  the  servant  A  rule  which 
should  make  the  carrier  liable  when  the  set 
resulting  in  the  injury  was  carelessly  hut 
intentionally    done,    and    exonerate    him 


most  dbsurd  results.  By  such  a  rule  a  stage 
company  who  should  place  a  lady  passenger 
under  the  protection  of  its  driver,  to  be 
carried  over  its  route,  would  be  liable  it,  by 
hia  unskilful  driving,  he  upset  the  coach 
and  injured  her;  but  if,  taking  advantage 
of  his  opportunity,  be  should  assault  and 
rob  her,  the  carrier  would  go  scot  free.  If 
the  porter  of  a  sleeping  car,  employed  to 
guard  the  ear  while  the  passengers  sleep, 
should  himself  fall  asleep,  or,  abandoning 
his  post,  allow  a  pickpocket  to  enter  and 
rob  the  passengers,  the  company  would  be 
liable;  tmt  if  the  guardian  should  bimielf 
turn  pickpocket,  and  rifle  the  pockets  of  the 
passengers,  the  company  would  not  be  re- 
sponsible for  hia  acts.  The  carrier  selects 
his  own  servants  and  agents,  and  we  think 
he  must  be  held  to  warrant  that  they  are 
trustworthy  as  well  as  skilful  and  compe- 
tent." 

T<  The  failure  of  the  court  to  realize  that 
this  was  the  actual  extent  of  tue  theory  an- 
nounced in  Weed  v.  Panama  R.  Co.  note  74, 
supra,  and  that  it  was  now  giving  effect  to 
a  theory  of  a  broader  scope,  ia  indicated 
not  only  by  the  fact  that  that  case  la  cited, 
without  any  qualifying  comment,  as  a 
precedent  which  justiHea  its  conclusions,  but 
also  by  its  criticism  on  Isaacs  v.  Third  Ave. 
R.  Co.  note  7S,  supra.  That  case  was  dis- 
approved for  the  reason  that  it  waa  decided 
without  reference  to  the  conaideration  that 
the  plaintiff  waa  a  paaaenger  auing  a  car- 
rier. The  omiasion  to  advert  to  this  ele- 
ment was  certainly  a  somewhat  remarkable 
oversight;  but  the  point  to  be  noted  in  the 
present  connection  ia  that,  even  if  it  had 
been  taken-into  account,  the  result,  ao  far 
as  the  rights  of  the  plaintiff  were  con- 
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except  those  directly  connected  with  the 
work  of  transportation.  T» 

In  one  of  the  subsequent  eases  it  was 
declared  that  "no  matter  what  the  motive 
is  which  incites  the  servant  of  the  carrier 
to  commit  an  unlawful  or  improper  act 
towards  the  passenger  during  the  existence 
of  the  relation  of  carrier  and  passenger, 
the  carrier  is  liable  for  the  act  and  its 
natural  and  legitimate  consequences."  N 
In   another   of   the   cases   we   find   the   fol- 

cemed,  would  have  been  the  same.  The 
ground  upon  which  recovery  was  denied  was 
that  the  tort  feasor  had  transcended  the 
scope  of  hia  authority.  Thia  defense,  aup- 
posing  it  to  have  been  eatabliahed  by  the 
evidence, — which,  in  the  writer's  opinion, 
was  not  the  actual  situation  (see  note  76, 
3upra),~-would  have  been  a  valid  one,  even 
if  the  doctrine  embodied  in  the  Weed  Case 
liad   been    professedly   followed. 

T*  Two  of  the  autlioritiea  cited  were 
Goddard  v.  Qrand  Trunk  K.  Co.  (1B69)  97 
Me.  202,  2  Am.  Rep.  39,  and  Craker  v.  Chi- 
cago A,  N.  W.  H.  Co.  (1875)  38  Wis.  087, 
17  Am.  Rep.  504.  It  is  clear  that  neither 
of  these  casea  could  have  been  decided  in 
favor  of  the  plaintiff  by  a  court  which  pro- 
ceeded upon  the  grounds  indicated  by  tho 
cases  reviewed  in  note  76,  supra. 

M  Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co. 
(1800)  120  N.  Y.  117,  8  L.R.A.  224,  17  Am. 
SL  Rep.  eil,  24  N.  E.  319.  The  defense  in 
this  case  was  based  mainly  upon  the  theory 
that  the  performance  of  the  contract  of  car 
riage  bad  been  temporarily  suspended  when 
the  plaintiff  was  assaulted  by  a  aleeping  car 

The  statement  given  in  the  text  waa 
adopted  as  correct  in  Gillespie  v.  Brooklyn 
Heights  R.  Co.  (1904)  178  N.  Y.  347,  08 
L,R.A.  018,  102  Am.  St.  Rep.  603,  70  N.  E. 
867,  reversing  (1903)  80  App.  Div.  040,  81 
N.  Y.  Supp.  1127.  There  a  female  paasenger 
on  a  street  railway  car  tendered  the  con- 
ductor an  amount  more  than  the  fare,  but 
not  in  excess  of  that  permitted  by  the  com- 
pany, and  asked  for  a  transfer.  After  the 
conductor  had  attended  to  another  paa- 
aenger she  demanded  the  change,  whereupon 
the  conductor  denied  having  received  any 
amount  in  excess  of  her  fare,  and  in  abusive 
and  impudent  manner  not  only  refused  to 
return  the  change,  but  grossly  insulted  her 
by  calling  her  a  dead  t^at  and  a  swindler, 
and  by  the  use  of  other  insulting  and  im- 
proper language,  even  after  a  fellow  passen- 
ger had  informed  him  that  she  had  given 
bim  the  amount  claimed.  Held,  that  she 
was  entitled  to  compensatory  damages  for 
the  humiliation  and  injury  to  her  feelings, 
and  that  it  was  error  to  direct  a  verdict  for 
the  mere  amount  of  the  change,  upon  the 
ground  that  this  was  the  extent  of  the  com- 
pany's liability.  The  court  aaid:  "In  thia 
ease  there  was  obviously  a  breach  of  the  de- 
fendant's contract  and  of  its  duty  to  fta 
passenger.  It  was  its  duty  to  receive  ~ 
coin  or  bill  not  in  excess  of  tlie  amount 
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lowing  statement:  "A  onrrior  ia  liable  kb' 
solutely  u  an  insurer  for  the  pToteotinn 
of  ft  paBsengcr  aminst  assaults  and  inaults 
at  the  handa  of  his  own  wrvants.  because 
lie  contracts  to  carry  the  paasenger  safely 
and  to  give  him  decent  treatment  en  route. 
Hence,    an   unlawful   assault    or   an    inault 

mitted  to  be  tendered  for  fare  on  its  car 
under  its  rules  and  re|;ulat)oiiB,  and  to! 
malce  tbe  change  and  return  it  to  the  plain- 
tiff or  person  tendpring  the  money  for  the 
fare.  That  certainly  must  have  been  a  part 
of  the  contract  entered  into  by  the  defend- 
ant, and  the  refusal  of  the  conductor  to  re- 
turn ber  cbani^  waa  a  tortious  act  upon 
his  part,  performed  by  him  while  actinf; 
in  the  line  of  bis  dutv  as  the  defendant's 
servant.  To  that  extent,  at  least,  tbe  con- 
tract between  the  parties  was  broken;  and 
aa  an  incident  to  and  accompanying  that 
breach,  the  languai^  and  tortious  acte  com- 
plained of  were  employed  and  performed  by 
the  defendant's  conductor.  This  brings  us 
to  the  precise  question  whether,  in  sn 
action  to  recover  damaRca  for  the  breach  of 
that  contract  and  for  the  tortious  acta  of 
tiie  conductor  in  relation  thereto,  the  eon- 
duct  of  9uch  employee  and  his  treatment  of 
the  plaintiff  at  the  time  may  be  considered 
upon  the  (jueation  of  damaj^s  and  in  ag- 
gravation thereof.  That  the  plaintiff  Buf- 
fered insult  and  indignity  at  the  hands  of 
the  conductor,  and  was  treated  disrespect- 
fully  and  indecorously  by  him  under  such 
circumstances  as  to  occasion  mental  suffer- 
ing, humiliation,  wounded  pride,  and  dia- 
fjrace,  there  can  lie  little  doubt.  At  least 
the  jury  might  have  so  found  upon  tbe  evi- 
dence before  them.  This  question  was 
treated  on  tlie  argument  as  a  novel  one,  and 
as  requiring  the  esfablinhment  of  a  new 
principle  of  law  to  enable  the  plaintiff  to 
recover  damages  in  excess  of  the  amount  re- 
tained by  the  defendant's  conductor  which 
rijtjitfully  belonged  to  her.  In  that,  we 
think  counsel  were  at  fault,  and  that  the 
right  to  such  a  recovery  is  establiahed  be- 
yond question." 

In  Graville  v.  Manhattan  R.  Co.  (]88T) 
105  N.  Y.  62.-),  59  Am.  Ren.  516,  12  N.  K. 
51,  the  court  referred  to  tne  fact  that  the 
refusal  of  the  plaintiff  to  comply  with  the 
.  request  of  a  brakeman  to  leave  a  car  plat- 
form and  go  into  the  ear  "tended  to  miti- 
gate and  explain  tbe  conduct  of  the  brake- 
man,  and  to  show  that  the  assault  was  not 
wanton  or  maltcioua."  The  emphasis  laid 
upon  the  aspect  of  the  evidence  waa  ap- 
parently due  to  inadvertence.  Under  the 
doctrine  of  the  .Stewart  Case,  supra,  the  de- 
fendant was  clearly  liable,  irrespective  of 
whether  tbe  assault  was  or  waa  not  "wanton 
or  malicious." 

*•  Bunch  V.  Interborough  Rapid  Transit 
Co.  (1907)  1R7  N.  Y.  3SH.  80  N.  E.  107,  10 
Ann.  Caa.  460.  quoting  Thomp.  Neg.  S  3188. 

In  another  case  decided  during  the  same 
year  it  was  laid  down  that  "a  carrier  ia  an 
absolute  guarantor  of  the  safety  of  its  pas- 
sengers again  at  the  aasaulta  of  ita  em- 
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to  a  passenger  by  bis  servant  ia  a  Ttolatioa 
of  bis  contract  by  the  very  person  whom 
be  has  employed  to  carry   it  out"  ■> 

The  doctrine  embodied  in  the  above 
statement  has  been  explicitly  recogni/ed 
in  most  of  tbe  cases  decided  by  the 
inferior   courts   of    the   state.  ■*      In    somt 

ploveex  while  it  ia  performing  ita  contrart 
of  carriage."  Zeccardi  v.  Yonker^  R.  Co. 
(1907)  190  N.  Y.  389,  17  I-H.A.  (X.S.I 
770,  B3  N.  E.  31,  reversing  (1908)  113  App. 
Div.  640,  99  N.  Y.  Supp.  936.  There  tbe 
right  of  recovery  waa  denied  on  the  ground 
that  the  performance  of  tbe  contract  of 
carriage  bad  been  temporarily  auapended  at 
the  time  when  tbe  plaintiff  was  assaulted. 

M  Weber  v.  Brooklyn,  Q.  C.  *  Suburban 
R.  Co.  (1900)  47  App.  Div.  306.  62  X.  Y. 
Supp,  1  (defendant  liable  for  assault  made 
by  conductor  who  took  offense  at  the  pro- 
test of  the  plaintiff  against  the  manner  in 
which  a  drunken  paBsenger  iiad  been  treat- 
ed); Monnier  v.  New  York  C.  &  H.  R.  R. 
Co.  (1902)  70  App.  Div.  405.  75  N.  Y.  Sopp 
521  (passenger  who  bad  been  unable  to  pro- 
cure a  ticket,  owing  to  the  absence  of  a 
station  agent,  was  ejected  for  refusing  to 
pay  the  extra  amount  of  fare  which  pss- 
sengera  having  no  tickets  were  required  bv 
statute  to  pav)  ;  Raumstein  v.  New  Yortt 
City  R.  Co.  (1907;  App.  Div.)  56  Wist. 
498,  107  N.  Y.  Kupp.  23  (dismissal  of  com- 
plaint held  to  be  improper,  where  a  con- 
ductor Arat  assaulted  and  then  gave  into 
custody  a  passenger  who  had  asked  him 
several  times  for  a  transfer);  Miller  v. 
Brooklyn  Heights  R.  Co.  (1908)  124  App. 
Div.  537,  108  N.  Y.  Supp.  960  (discussion 
turned  mainly  upon  whether  the  relation  a! 
carrier  and  passenger  had  been  terminated 
when  the  plaintiff  waa  assaulted)  ;  Lyons  v. 
Broadway  &  R.  A.  R.  Co.  (1890;  City  Ct.  dI 
New  York)  32  N.  Y.  S.  R.  232,  10  N.  Y. 
Supp,  237  (action  maintainable  vfbere  tie 
driver  of  a  street  car,  having  taken  offense 
at  a  psssenger's  ringing  up  the  conductor. 
threw  him  off  tbe  front  platform);  Smith 
V.  Manhattan  R.  Co.  (1992;  N.  Y.  C.  P.)  43 
N.  Y.  S.  R.  885,  18  N.  Y.  Supp.  759  (action 
maintainable  where  trainman  tried  to  eject 
a  passenger  who  had  jumped  on  tbe  rear 
platform,  in  violation  of  the  rule  of  the 
company ) . 

In  Brewster  v.  Interborough  Rapid  Tran- 
sit Co.  (1910;  App.  Div.)  08  Misc.  348.  123 
N.  Y.  Supp.  992,  where  an  employ^  of  » 
street  railway  company  warned  plaintiff, 
who  was  waiting  on  a  station  platform,  not 
to  push,  or  he  would  smash  his  head.  Plain- 
tiff told  him  to  go  ahead  and  do  it;  where- 
upon the  employee  knocked  plaintiff  down- 
Dismissal  of  the  complaint  waa  held  to  be 
error  on  the  ground  that  the  company  could 
not  avoid  liability  on  the  plea  that  the  «s- 
anult  was  not  within  tbe  scope  of  tbe  as- 
sailant's employment. 

In  Rchwartzinan  v.  Brooklvn  Heights  R- 
Co.  (1003)  84  App.  Div.  608.  82  N.  Y.  Supp. 
890,  an  instruction  to  the  effect-that  if  Hi* 
conductor  of  the  defendant  street  car  com- 
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of  them   it  would  seem   to  have  been  dis- 
regarded. ■> 

But  owing  to  the  ambiguity  of  the 
phrase,  "in  the  course  of  the  employment," 
and  its  equivalents,  as  used  by  tbe  courts 
ia  cases  involving  the  liability  of 


the  precise  rationale  of  some  of  the  de- 
cisions which  seem  to  be  a  reversion  to 
the  theory  originally  adopted  in  this  state 
is  not  entirely  certain. 

As    the    gpneral    statements    of    doctrine 
quoted  above  from  the  opinions  of  the  court 


pany  took  hold  of  the  plaintiff  and  threw 
him  from  the  car,  but  the  act  was  done  wil- 
fully and  maliciously,  the  defendant  would 
not  be  liable,  was  held  to  be  erroneous.  The 
court  said:  "It  is  true  that  this  portion  of 
the  charge  was  coupled  with  the  suggestion 
that,  in  order  to  relieve  the  defendaDt  from 
liability,  it  must  appear  that  the  con- 
ductor's wilful  and  malicious  act  was  not 
done  in  the  management  and  running  of  the 
car,  but  there  was  no  fact  or  circumstance 
in  the  case  tending  to  indicate  that  there 
was  any  time  when  the  conductor  was  not 
engaged  in  the  running  and  management  of 
the  car,  and  the  jury  must  have  understood 
tne  charge  as  applicable  to  the  facts  of  the 
ease,  and  not  as  a  mere  abstract  proposi- 
tion of  law.  The  effect  of  the  charge  was 
to  instruct  the  jury  that  they  might  find 
the  conductor's  act  to  have  been  wilful,  but 
personal,  in  the  sense  of  bcin^  outside  of 
the  field  of  bis  duty,  the  precise  language 
being:  If  he  did  it  maliciously  and  out- 
aide  of  the  running  and  management  of  the 
car  of  the  defendant,  then  the  verdict  must 
be  for  the  defendant/  It  needs  no  citation 
of  authority  to  show  that  this  is  not  a  cor- 
rect statement  of  the  law  as  applicable  to 
the  conceded  fact  that  the  conductor  was  en- 
gaged  at  the  time  in  the  actual  running  and 
management  of  tlie  car.  The  true  rule  is 
frankly  admitted  by  the  learned  counsel  for 
the  respondent  ...  as  follows;  'This 
we  understand  to  be  the  correct  rule  of  law, 
if  the  conductor  made  the  assault  while  in 
the  management  of  the  car,  whether  ma- 
liciously done  or  negligently  done,  the  de- 
fendant would  be  responsible.  The  charge 
to  the  contrary  could  have  no  possible  ef- 
fect but  to  mislead  the  jury  into  the  belief 
that  if  they  found  that  the  act  of  the  con- 
ductor was  a  wanton  one,  it  could  neverthe- 
less in  some  way  be  so  dissociated  from  the 
discharge  of  his  duty  as  a  servant  <tf  the  de- 
fendant as  to  relieve  the  lotter  from  its 
consequences;  and  as  nothing  whatever  in 
the  case  even  remotely  suggests  the  possi- 
bility of  such  dissociation,  the  instruction 
constituted  reversible  error." 

For  other  cases  in  which  the  rule  that  a 
wilful  aasault  upon  a  passenger  involves  a 
violation  of  the  contr.lct  of  carriage  was 
recogniied,  but  which  turned  upon  points  of 

Steading,  see  Hart  v.  Metropolitan  Street 
:.  Co.  (1001)  Bo  App.  Div.  4H,  72  N.  Y. 
Supp.  797,  adopting  the  doctrine  laid  down 
on  the  first  appeal  (laoi)  34  Misc.  521.  60 
N.  Y.  Supp.  90(J;  Block  V.  Third  Ave.  R.  Co. 

(1901)  08  App.  Div.  191,  69  N.  Y.  Supp. 
1107;  Willis  v.  Metropolitan  Street  R.  Co. 

(1902)  76  App.  Div.  340,  78  N.  Y.  Supp. 
478;  Connell  v.  New  Vork,  O.  &  W.  R.  Co. 
11909)  134  App.  Div.  231,  116  N.  Y.  Supp. 

40  i;.R.A.{N.S.) 


In  several  ca.ies  where  the  tort  com- 
plained of  was  the  ejection  of  the  passen- 
ger, either  from  the  vehicle  in  which  he  was 
being   transported,    or   from     the     carrier's 


asserted  is  not  apparent  from  the  report. 
Muckle  V.  Rochester  R.  Co.  (1894)  79  Hun, 
32,  29  N.  Y.  Supp.  732  (unjustiliable 
ejection  of  passengers  from  street  car)  ; 
Wells  v.  New  York  C.  k  H.  R.  R.  Co.  (1898) 
25  App.  Div.  305,  49  N.  Y.  Supp.  510  (gate- 
man  ejected  from  a  station  a  passenger  who 
was  ill  and  unable  to  take  care  of  himself) ; 
Chflrbcinnpau  v.  Nassau  Electric  R.  Co. 
(1008)  123  App.  Div.  531,  108  N.  Y.  Supp, 
105  Ipassetiger  having  a  transfer  entitling 
'  him  to  travel  on  a  car  was  ejected  for  re- 
fusing to  pay  another  forel. 

In  De  Felice  v.  Compagnie  Francaise  de 
Navigation  (1903)  83  App.  Div.  73,  82  N. 
Y.  Supp.  552,  where  the  oHicer  of  a  ship, 
being  actuated  by  some  feeling  of  personal 
resentment,  countenanced  the  throwing  of 
a  passenger's  valise  overboard,  the  court 
tooK  the  position  that  the  rule  formulated 
in  the  Stewart  Case,  note  77,  supra,  was 
broad  enough  to  cover  such  an  injury.  The 
right  of  action  under  such  circumstances 
would  seem  to  be  preferably  predicated  on 
the  ground  that  the  shipowners  were  liable 
as  common  carriers  of  the  passenger's  bag- 
win  Rown  V.  Christopher  &.  T.  Street  R. 
Co.  (1885)  34  Hun,  471,  the  right  of  a 
passenger  to  recover  for  being  wrongfully 
ejected  from  a  street  car  was  put  upon  the 
ground  that  hia  removal  from  the  car  by 
the  driver  was  "in  the  nature  of  an  un- 
lawful assault  in  the  judgment  of  the  law;" 
and  that  ''the  acts  performed  by  him  W'ere 
in  the  regular  course  of  his  employment, 
and  within  the  outhority  possessed  by  him 
as  the  driver  and  manager  of  the  car." 

In  Mars  v.  Delaware  &  H.  Canal  Co. 
11889)  54  Hun,  C25,  8  N.  Y.  Supp.  107,  the 
following  language  was  used:  "The  general  . 
rule  is  well  settled  that  if  a  servant  mis- 
conducts himself  in  the  course  of  his  em- 
ployment, his  acts  are  the  acts  of  his 
master,  who  must  answer  for  them,  even 
if  the  acts  are  wilful  and  malicious.  But 
if  a  servant  goes  outside  of  his  employ- 
acting  with  malice,  or  in  order  to  effect 
some  purpose  of  his  own,  wantonly  causes 
damage  to  another,  the  master  is  not 
liable."  This  statement  seems  to  be  Clearly 
and  unmistakably  inconsistent  with  the 
modern  New  York  doctrine.  See  further  as 
to  the  case,  note  84,  infra. 

In  Wright  v.  Glens  Falls,  S.  H.  4  Ft.  E. 
Street  R.  Co.  (1698)  24  App.  Div.  617,  48 
N.  Y,  Supp.  1026,  where  a  conductor,  who 


lose 
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of  appeftlB  are  Bufficiently  broad  to  cover 
injuriei  inflicted  by  KrvoDta  other  tlifto 
thoae  wboM  functioiiB  have  an  immediate 
relation  to  the  performance  of  the  con- 
tract of  carriage,  it  aeenia  not  improbable 
that  whenever  the  queation  ia  directly  pre- 
Mnt«d,  it  maj  be  held  that  the  carrier*! 
implied  duty  in  respect  of  protection  ex- 
tends to  all  elaasea  of  lervanta.  It  ia  true 
that  the  language  nied  and  the  concluaioD* 
arrived  at  by  the  supreme  court  in  one 
oaae  were  inconsistent  with  tb«  theory  of 
an  obligation  of  so  wide  a  scope.  **     But 


the  signiHcance  of  that  case  aa  an  index  of 
judicial  opinion  is  considerably  diminisbed 
by  tlie  fact  that  it  wai  earlier  in  date  than 
the  statements  above  referred  to.  In  sll 
the  cases  in  which  the  court  of  appeals  baa 
so  far  bad  occasion  to  consider  the  liability 
of  a  carrier  for  the  arrest  of  a  paaaenger. 
the  right  of  recovery  has  been  considered 
with  reference  to  the  criterion  of  the  scope 
of  the  authority  delegated  to  the  servant.** 
As  two  of  these  cases  are  of  later  date  than 
that  which  eetablisbed  the  doctrine  ol  a 
carrier's  absolute   liability  for  aaoaults,  it 


had  made  a  representation — held  to  be 
binding  on  the  company — that  a  street  car 
would  carry  a  passenger  between  two  points 
for  a  specified  tare,  ejected  the  passenger 
before  toe  second  point  was  reached,  on  the 
ground  of  his  having  refused  to  pay  the 
extra  amount  demanded,  it  was  held  to  be 
a  question  for  the  jury  whether,  at  the  time 
of  the  assault  in  question,  the  conductor 
was  engaged  in  the  performance  of  his 
duties  as  agent  of  the  campsnv. 

In  Moriti  V.  Interurban  Htreet  R.  Co. 
64  N.  ¥.  Supp.  ]6£,  where  a  passenger  who 
bad  stepped  on  the  front  step  of  a  street  car 
was  struck  by  the  motorman  and  told  to  get 
off.  the  company's  liability  was  aflirmed 
upon  the  ground  that  a  master  is  liable  for 
the  acts  of  his  servant  which  involve  a  de- 
parture from  the  authority  conferred,  if 
they  are  done  in  the  course  of  the  employ- 
ment. The  court  laid  down  the  rule  that  a 
carrier  is  liable  ''for  all  the  unlawful  acts 
of  its  servant  done  in  the  prosecution  of  the 
business  intrusted  to  him,  if  its  passengers 
are  thereby  injured." 

M  In  Mara  v,  Delaware  ft  H.  Canal  Co. 
(1869)  64  Hun.  a2S,  ZB  N.  Y.  S.  B.  328,  S 
N.  Y.  Supp.  107,  an  engine  which  had  been 
left  on  a  side  track  with  the  fires  banked 
was  started  by  some  person  unknown,  and 
ran  out  on  the  main  track,  where  it  came 
into  collision  with  a  passenger  train  on 
which  the  plsintiff  was  traveling.  Held  (1) 
that,  as  it  appeared,  or  the  jury  were 
authorized  to  dnd,  thnt  the  engine  was 
moved  maliciously  to  the  main  track  by  an 
employee  of  defendant  or  by  some  other 
person,  the  defendant  was  entitled  to  have 
the  jury  instructetl  that,  if  the  engine  was 
maliciously  started  by  one  of  defendant's 
employees,  other  tlian  the  man  left  in 
charge  of  it.  the  defendant  was  not  liable; 
and  (2)  that  tlie  exception  to  the  charge 
given  by  the  trial  judfte.  that,  if  the  person 
who  committed  the  act  was  an  employee  of 
the  company,  tlien,  whether  the  act  was 
done  carelessly  or  wilfully,  the  defendant 
uas  not  relieved  of  liability,  was  well  taken. 
Tlie  court  faid:  "Whiicver  did  put  the  en- 
gine oti  the  south-bound  track  and  start  it 
north,  whether  an  employee  or  not,  did  an 
act  in  violation  of  the  rules  of  the  com- 
pany, without  authority  Ibecauae  McFar- 
land  [servant  in  charge  of  the  engine  dur- 
ing the  night]  only  had,  at  that  time, 
nuthoritv  over  the  engine),  and  if  an  em- 
10  L.R.A.(X.S.) 


ployee,  not  in  the  discharge  of,  or  in  the 
line  of,  bis  duty  as  employee,  but  outside  of 
it.  .  .  .  If  an  employee  of  defendant 
moved  the  engine,  he  was  not  acting  for  de- 
fendant; he  was  not  doing  an  act  within 
his  employment,  or  that  he  had  a  right  to 
do,  but  he  was  committing  a  moat  beiooos 
crime.  As  to  that  the  relation  of  master 
and  servant  did  not  exist  between  defend- 
snt  and  him.  Hence  we  think  that,  assum- 
ing the  engine  was  moved  by  some  persos 
from  where  it  was  placed  by  defeaidaat, 
such  act  was  a  theft  of  the  engine,  a  crimi- 
nal act,  and  whether  done  by  an  employee 
of  defendant  or  other  person,  the  defendant 
is  not  responsible  therefor." 

M  Lynch  v,  MetropoliUo  Elev.  R.  Co, 
(1882)  90  N.  Y.  77,  43  Am.  Hep.  141  (ar- 
rest of  passenger  by  gatekeeper  for  Donpro- 
duction  of  ticket  which  had  been  lost  dnr 
ing  the  journey)  -,  Mulligan  v.  New  York  t 
R.  B.  R.  Co.  (18B2)  129  N.  Y.  SOS,  14  L.RJL 
791,  26  Am.  St.  Rep.  539,  29  N.  E.  952,  n- 
veraing  3B  N.  Y.  B.  R.  20,  14  N.  Y.  Supp. 
456  { plaintiff  was  pointed  out  by  ticket 
agent  as  having  paid  for  his  ticket  with  a 
bill  believed  to  foe  counterfeit) ;  Palmeri  v. 
ManhatUn  R.  Co.  (1892)  133  N.  Y.  261,  IS 
L.aA.  130,  28  Am.  St.  Rep.  032,  SO  N.  E. 
1001,  affirming  (18S1)  39  N.  Y.  S.  R.  A 
14  N.  Y.  Supp.  4SB  (woman  who  bad  pur- 
chased a  ticket  was  followed  to  the  plat- 
form by,  the  ticket  agent,  and  temporarily 
detained  on  the  ground  of  her  having  paid 
in  counterfeit  money). 

For  decisions  of  lower  courts  which  pro- 
ceeded upon  the  same  ground,  see  Rown  t. 
ChrUtopber  ft  T.  Street  R.  Co.  (1885)  34 
Hun,  471  (conductor  ejected  passenger  and 
caused  him  to  be  arrested)  ;  Corbett  v. 
Twenty-Third  Street  R.  Co.  (1886)  42  Hub, 
587  ( driver  ejected  passenger  and  then 
CBUsed  him  to  be  arrested)  ;  Shea  v.  Man- 
hattan R.  Co.  (1890:  C.  P,)  15  Daly.  528, 
29  N.  Y.  S.  R.  313,  8  N.  Y.  Supp.  332,  af- 
firming 27  N.  Y.  8.  R.  33,  7  N.  Y.  Supp.  4B7 
(passenger  arrested  by  platform  man  bx 
alleged   disorderly   conduct). 

In  Zeccardi  v.  YonkerB  B.  Co.  (1907)  190 
N.  Y.  388,  17  L.H.A.[N.8.)  770,  83  N.  E. 
37,  reversing  (1906)  113  App.  Div.  649.  S9 
N.   Y.   Supp.   930,   the   rationale  of  the  de- 
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would  appear  upon  the  cates  *s  tbef  stand, 
that  a  distinction  in  taken  between  the  obli- 
gations of  a  carrier  in  respect  of  torta  of 
that  character  and  in  respect  of  wrongful 
artests.  Buch  a  position,  however,  is 
Bcarcelj  logical,  and  it  may  reasanablj  be 
anticipated  that  both  deBCriptiona  of  torts 
will  ultimately  be  dealt  n-itb  on  the  eame 
footing.  *■  It  should  be  observed  that  in 
two  recent  casea  the  theory  that  a  carrier 
is  liable  as  an  inaurer  for  tbe  wrongful 
arrcat  was  adopted  by  tbe  supreme 
conrt.  ••» 

Jlorth  Carolina. — In  this  state  the  lia- 
bility of  a  carrier  tor  tbe  wilful  torts  of 
his  servants  is  determined  with  reference 
to  tbe  theory  of  an  implied  contract  on 
hie  part  that  passengers  shall  be  properly  ' 


treated.'^  In  two  cases  the  court  aeema 
to  have  argued  upon  the  bypotbesia  that 
the  absolute  liability  of  a  carrier  extends 
to  the  protection  of  pasaengers  againat 
wrongful  arreats.  M  But  more  recently 
the  court  haa  pronounced  explicitly  in 
favor  of  the  view  that  the  liability  of  the 
carrier  in  respect  of  such  a  tort  depends 
upon  whether  it  was  committed  within  the 
scope  of  the  tort  feasor's  employment.  *■ 

Ohio. — In  the  only  cases  in  wbleb  the 
matter  has  been  considered  by  tbe  supreme 
court,  the  position  has  been  explicitly  taken 
that  a  carrier  is  not  chargeable  with  tbe 
wilful  torts  of  his  servant,  except  in  so  far 
as  they  are  within  the  scope  of  the  serv- 
ant's authority  or  employment,  in  respect 
of  tbe  functions  which  he  was  hired  to  per- 


MThe  language  of  the  court  in  Palmeri  v. 
Manhattan  R.  Co.  (see  preceding  note)  is 
suggestive  of  a  curious  "halting  between 
two  opinions,"  for  although  its  argument  as 
a  whole  differentiates  quite  distinctly  be- 
tween acts  which  are,  and  acts  which  are 
not,  done  in  the  furtherance  of  the  master's 
business,  the  following  statement  is  also 
found  in  its  judgment:  "Once  the  relation 
ot  carrier  and  passenger  is  entered  upon, 
tbe  carrier  is  answerable  for  all  ronse- 
queneea  to  tbe  passenger  of  the  wilful  mis- 
conduct or  negligence  of  tbe  persons 
employed  by  it,  in  the  execution  of  tbe  con- 
tract which  it  has  undertaken  towards  the 
passenger,"  The  doctrine  thus  laid  down 
seems  to  be  rather  that  which  presupposes 
the  existence  of  an  absolute  obligation,  than 
that  which  treats  the  acope  of  the  tort 
ft-asor's  employment  us  being  tbe  criterion 
-   of  the  carrier's  liability. 

»»«In  Baumstein  v.  New  York  City  E. 
Co.  (1907.  —  App.  Div.  — )  58  Misc.  498, 
107  N.  Y.  Supp.  23,  where  the  conductor  of 
a  street  car  assaulted  a  passenger  who  bad 
asked  for  a  transfer,  and  then  caused  him 
to  be  arrested,  that  theory  was  adverted  to 
as  the  ground  on  which  tbe  dismissal  of 
the  complaint  was  treated  as  error. 

In  McUod  v.  New  York.  C.  t  St.  L.  R. 
Co.  (1902)  72  App.  Div.  110,  78  N.  Y.  Supp, 
347,  the  plaintiff  was  searched  by  a  rail- 
way detective  who  charged  him  with  hav- 
ing robbed  another  passenger.  The  con- 
ductor was  appealed  to  for  protection,  but 
refused  to  interfere,  and  the  plaintiff  was 
then  arrested  and  put  in  prison.  Held,  that 
the  dismissal  of  the  complaint  on  tbe 
ground  that  in  respect  of  what  was  dooe 
the  detective  and  the  conductor  were  no» 
acting  within  the  scope  of  their  employ- 
ment waa  error,  and  that  the  jury  should 
have  been  asked  whether  tbe  maltreatment 
of  the  plaintiff  was  a  breach  of  the  de- 
fendant's duty  to  carry  him  safely  to  his 
destination. 

See  also  Bast  v.  Brooklyn  Heights  R.  Co. 
(1906)  119  App.  Div.  6B3,  101  N.  Y.  Supp. 
304. 

In  Parke  v.  Fellman  (1911)  145  App.  Div. 
S3S.  130  N.  Y.  Supp.  361,  where  tbe  arrest 
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was  made  by  a  special  officer,  the  question 
of  authority  or  of  guaranty  could  not  arise, 
because  the  tort  was  clearly  committed  in 
the  exerciae  of  the  tort  feasor's  normal  func- 

n  in  White  v.  Norfolk  *  8.  R.  Co.  ( 1894 ) 
115  N.  C.  631,  44  Am.  Bt.  Rep.  489,  20  S.  E. 
191,  where  the  engineer  on  a  steamboat 
struck  a  passenger  whom  he  accused  of 
making  a  disturbance,  the  action  was  held 
to  be  maintainable;  the  liability  of  the  de- 
fendant company  being  predicated  "upon 
the  distinct  principle  of  its  obligation  to 
protect  its  passengers  from  insult  or  harm." 
Tbe  question  whether  the  wrongful  act  was 
done  by  the  engineer  white  acting  within 
tbe  scope  of  hia  employment  was  declared  to 
be  of  no  moment. 

In  Williams  v.  Gilt  (1998)  122  N.  C.  967, 
29  S.  E-  879,  it  was  held  that  the  trial  judge 
had  properly  refused  to  instruct  the  jury 
that  as  the  plaintiff's  testimony  showed 
that  the  brakeman  struck  the  plaintiff  di- 
rectly after  he  had  applied  a  vile  epithet 
to  the  hrakcman,  the  brakeman  was  not  act- 
ing within  the  scope  of  his  authority,  and 
the  defendant  was  not  to  be  held  responsible 
tor  the  hrakeman's  act. 

In  Strother  v.  Aberdeen  ft  A.  R.  Co. 
(1898)  123  N.  C.  197.  31  S.  E.  386,  it  was 
held  that  a  railroad  company  was  liable 
in  damages  for  an  insulting  proposition 
made  bv  its  conductor  to  a  female  passenger 
on  his  train. 

In  Daniel  v.  Petersburg  H.  Co.  (J896)  117 
N.  C.  592,  4  L.R.A.(N.S.)  48.5,  23  S.  E. 
327,  the  doctrine  as  to  the  carrier's  absolute 
liability  was  recognized;  but  the  right  of  re- 
covery was  by  the  majority  of  the  court  dia- 
c:»sed  upon  the  hypothesis  that  when  the 
piaintiff'ii  intestate  was  shot,  he  had  ceased 
to  bi:  a  passenger. 

M  Owens  V.  Wilmington  ft  W.  R.  O). 
(1900)  12S  !^.  C.  1.19.  78  Am.  St.  Rep.  042. 
35  S.  E,  259;  Bowden  v.  Atlantic  Coast 
Line  R.  Co.  (1967)  144  N.  C.  28,  66  S.  K 
558.  12  Ann.  Cas.  73}. 

»s  Berrv  v.  Carolina,  C.  4  O.  R,  Co. 
(1911)  15.^  N.  C.  287,  71  S.  E.  323  (arrwt 
for  disorderly  conduct). 
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form  with  regard  to  the  actual  work  of  i 
eonveying  paeacngrrs. »  But  as  more  than  '■ 
fortj  jeara   have  etapaed  Biiice  those   caaca  ; 

MIn    Little   Miami    R.    Co.   v.   Wetmore 
(1806)    la  Ohio  St.   110.  2   Am.   Ren.   373, 
the  ground   upon   which   the   plaintin,   who 
had   be«n   struck   by   a   baf^a(>e-chpcker 
a    railway    station,    during    an    altercuti 

Erovoked  by  his  own  conduct  and  words,  n 
eld  not  to  be  entitled  to  maintain  an  i 
tion  against  ths  railway  company,  was  thua 
■tat«d:  "For  the  plaintilT  below,  it  is  ' 
eisted  that  the  servant  was  impliedly 
vested  with  such  powers  bs  were  esstn 
to  the  regular  and  certain  performance  of 
his  duties;  that  for  the  despatch  of  his 
business,  in  certain  emergencies,  he  must 
be  considered  as  authoriiied  to  suppress  by 
force,  if  necessary,  an  interference  with, 
or  obstruction  of.  the  quick  and  certain  dis- 
charge of  his  duties.  Without  undertaking 
to  lay  dbwn  a  general  rule  to  govern  all 
cases,  it  may  safely  be  admitted  that  the 
servant  is  in\-eated  with  authority  to  use 
the  necessary  means  to  the  performance  of 
the  duties  assigned  him:  and  that  the  char, 
acter  of  the  means  that  may  be  used  will 
vary  according  to  the  nature  of  the  duty  to 
be  performed  and  the  attendinf;  circum- 
stances. But,  in  looking  at  the  evidence,  it 
Is  to  be  noticed  that  the  assault  complained 
of  was  not  committed  in  endeavoring  to 
eject  the  plaintiff  from  the  space  incloaed 
by  the  tables,  over  which  the  servant  may 
be  supposed  to  have  had  a  special  control 
The  plaintiff,  according  to  his  own  state- 
ment, had  gone  outside  of  the  tables,  and 
was  shaking  bis  finger  in  Halpine's  face, 
and  addressing  him  with  an  opprobrious 
epithet.  It  seems  to  us  the  assault  was  in 
no  way  calculated  to  facilitate  or  promote 
the  business  for  which  the  servant  wss  em- 
ployed by  the  master;  nor  could  it  have  been 
supposed  to  be,  or  intended  as,  an  act  done 
with  that  view  or  object.  It  is  not  a  case 
of  excess  of  force  and  violence  in  executing 
the  authority  of  the  master,  but  ratlier  an 
act  beyond  such  authority  and  foreign  to 
the  objects  of  the  employment.  There  was 
no  evidence  tendinis  to  show  that  Halpine 
had  any  charge  of  the  portions  of  depot  not 
allotted  for  the  purpose  of  checking  bag- 
gage; neither  did  his  employment  imply  any 
authority  or  control  over  the  persons  of 
passengers  or  other  who  might  be  found 
there.  Nor  is  this  the  case  of  an  act  done 
from  a  wrong  judgment  in  regard  to  a 
matter  committed  by  the  master  to  the  dis- 
cretion of  the  servant."  Diaciissing  the  sec- 
ond contention  of  the  plaintilT.  ''that  tbe  as- 
sault was  an  act  of  the  servant  done  in  part 
execution  of  the  contract  of  carrisge  between 
the  plaintiff  and  the  company,"  the  court 
said:  "This  is  merely  presenting  the  ques- 
tion in  a  different  form,  the  principle  being 
the  same  as  that  already  referred  to,  name- 
ly, whether  the  act  was  done  in  the  execu- 
tion or  performance  of  the  service  tor  which 
the  servant  was  engaged.  Whether  the  serv- 
ice to  be  rendered  by  the  master  is  in  the 
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were  decided,  and  the  theory  excmpli£pd 
by  them  haa  been  abandoned  in  most  of  tbe 
American   states,   it   is   possible   that   they 

performance  of  a  contract,  or  Id  tbe  dis- 
charge of  any  other  duty  resting  on  him. 
can,  it  is  conceived,  make  no  difference:  tb« 
question  being,  in  either  case,  whether  tbe 
act  is  within  the  scope  of  the  servant's  u- 
presB  or  implied  authority  in  respect  to 
the  master's  service.  Id  order  to  withdrsw 
this  case  from  the  operation  of  the  general 
rule,  and  hold  the  company  responsible  oa 
the  ground  of  its  contract  with  the  plain- 
tilT  ft  a  passenger,  it  is  necessary  to  main- 
tain that  the  company,  in  requiring  tlie 
plaintiff  to  apply  to  its  servant  lor  the  pur- 
pose and  as  the  only  means  of  gettine  his 
oaggHge  checked,  impliedly  undertnok  tn 
vouch  for  and  warrant  tlie  good  conduct  of 
the  servant  towards  the  plaintiff  while  tut 
two  were  engnged  in  transacting  the  busi- 
ness. Whether  this  position  Ja  tenable,  we 
do  not  find  it  necessary  in  the  decision  of 
the  case  now  before  us  to  express  a  definitive 
opinion.  The  case  was  not  tried  on  this 
theory  in  the  court  below,  nor  has  this 
phase  of  the  question  been  argued  here," 
The  court  would,  no  doubt,  have  dealt  wilh 
this  aspect  of  the  case,  if  it  had  been  aware 
of  the  decision  in  Weed  t.  Panama  R.  Ca 
I  17  N,  Y,  382,  72  Am.  Dec  474, 
but    its    attention   was    not   called    to    tlii* 

.uthority. 

In  Passenger  Jl.  Co,  v.  Young   (1871)  21 
Ohio  St.  GIB,  S  Am.  Rep.  79  (a  decision  oo 
demurrer),  the  court  thus  explained  its  rea- 
sons for  holding  the  company  to  be  liable: 
"The   defendant   below   was  a   common   car- 
rier  of    passengers,    and    the   plaintiff   and 
his   wife   were   rightfully   seated   in   one  of 
its     cars,     to    be     carried    as     passenger<i. 
and     were     ready     and     willing     to     pay 
their    fare.      Being    thus     lawfully   in   thi- 
car,    they    were,    by    the    procurement   and 
order    of    the    conductor,    foreibly    ejecte^l 
therefrom,   and   thus   received    tite    injuries 
plained  of.    The  car  was  under  the  con- 
of  the  conductor,  who  was  the  only  rep- 
resentative of  the  defendant  with  whom  llir 
Sublic,  desiring  to  avail   themselves  of  thr 
efendant's    business    as    a    public    carrier. 
Id  deal.     It  was  the  duty  of  the  defend- 
.  to  carry  the  plaintiff  and  his  wife,  and 
performing   this   duty    it   acted   towards 
ni,    in    common    with    other    passen^Krs- 
solely  through   its   representative,   the   con- 
ductor.    What  the  latter  did  or  refused  in 
pect  to  the  carriage  of  passengers  is,  we 
think,  to  be  regarded  as  the  act  of  tbe  de- 
fendant.   The  conductor,  by  being  placed  in 
his  position,  was  invested  by  the  defpndant 
with  the  implied  authority  of  excluding  im- 
proper persons  from  the  car.     This  nctessa- 
rily  included   the  authority  of  determLnins 
ho  ought  to  be  admitted  and  who  eiclud- 

I.  ...  In  dealing  with  persons  as 
passengers,  whether  in  admitting  or  exclud- 
ing them  from  the  cars,  or  in  assigning  them 
places  after  they  have  entered,  the  con- 
ductor in  charge  ia  acting  in  tbe  course  or 
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.   would   not  now  bft  treated  m  valid  prece- 
dents, n 

Pennsylvania. — The  theory  of  an  implied 
obligation  on  tlie  carrier's  part  to  protect 
paaeengers  against  the  wrongful  acta  of 
bia  servants  lia«  in  one  instnnce  been  rec- 
(^nized  by  the  Supreme  Court  of  the 
United  Stat«a.  But  the  right  of  action  has 
usually  been  treated  as  being  determinabis 
with  reference  to  the  doctrine  that  a  car- 

within  the  scope  of  his  employment.  When 
this  is  the  character  of  the  act,  the  master 
is  responsible  for  it  civilly  evgn  if  it  be 
an  act  of  positive  malfeasance   or  miscon- 

»l  The  conception  of  an  absolute  duty  on 
the  carrier's  part  to  protect  his  passengers 
was  recently  recognized  to  a  limited  extent 
by  one  of  the  inferior  tribunals.  See  Bal- 
timore &  0.  R.  Co.  V.  Reed  (1906)  31  Ohio 
C,  C.  621,  where  the  court,  after  referring 
to  Rev.  Stat  §3  3433,  3434,  which  confer 
police  powers  upon  conductors,  proceeded  as 
fallows:  "We  think  the  provisions  of  these 
statutes  were  not  solely  for  tbe  purpose  of 
enabling  the  railroad  companies  to  protect 
their  properties,  but  also  for  the  purpose  of 
enabling  tliem  to  protect  passengers  from 
assaults  of  fellow  passengers  or  from  the 
servants  of  tbe  road,  and  in  other  respects 
to  preserve  and  secure  the  peace,  safety, 
and  convenience  of  passengers.  And  if  a 
conductor,  while  in  charge  of  his  train, 
makes  an  assault  upon  a  passenger  who  is 
then  in  the  peace  of  the  state,  and  not  vio- 
lating any  rule  of  the  company,  as  a  matter 
of  law  he  would  be  held  to  be  acting  with 
the  scope  of  his  authnritj  and  the  mast 
would  be  liable."  The  phrase,  "scope  of  his 
authority,"  in  thia  passage,  is  ciearly  not 
used  in  the  same  sense  as  in  the  earlier 
cases  cited  in  note  SO,  supra. 

Win  Pittsburg,  A.  A  M.  Pass.  H.  Co.  v. 
Donahue  (1S71)  70  Pa.  ]10.  the  ground 
upon  which  it  wss  held  that  no  action  would 
lie  a({ainst  a  street  railway  company  for 
the  act  of  a  driver  of  a  horse  car  in  striking 
with  an  iron  bar,  and  then  throwing  off  the 
car,  a  boy  who  had  got  on  it  with  the  in- 
tention of  becoming  a  passenger,  was  that 
such  an  act  must  be  taken  to  be  outaide 
the  scope  of  the  driver's  authority,  because 
no  such  company  would  ever  confer  author- 
ity to  beat  even  trespassers  on  their  cara. 
I'pon  the  facts,  it  is  submitted  that  the  de- 
cision was  erroneous  in  any  point  of  view, 
for  the  objection  of  persons  who  had,  or 
were  supposed  to  have,  no  right  to  be  on 
the  car,  was  clearly  one  of  the  functions 
of  the  driver,  and  the  company  was  there- 
fore responsible  for  the  manner  in  which 
be  discharged  it. 

MIn  Scanlon  v.  Suter  (1863)  158  Pa. 
£75.  27  Atl.  983,  it  was  held  that  the 
ptaintiFT  had  been  properly  nonsuited,  where 
tlie  testimony  showed  that  deceased  came 
to  his  death  in  consequence  of  a  quarrel 
with  the  ferryman  emploved  by  defendant, 
and  that  the  death  was  cither  an  accident 
or  the  result  of  unlawful  violence  on  the 
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rier  is  not  liable  for  any  wilful  torts  com- 
mitted by  a  servant  except  those  which  are 
within  the  scope  of  his  authority,  «  or,  in 
the  phraseology  of  tbe  more  recent  cases, 
"in  the  line  or  course  o(  bis  duty  or  em- 
ployment." M  From  the  decisions  which 
have  been  rendered  upon  this  footing,  it  is 
apparent  that  these  phrases  are  to  be  un- 
derstood in  their  more  restricted  sense,  as 
connoting  torts  which  are  directly  connect- 
part  of  the  ferryman,  outside  of  the  line 
of  his  duty,  and  committed  without  the  au- 
thority or  consent  of  defendant. 

The  ratio  deoidendi  in  McFarlan  v,  Penn- 
sylvania R.  Co.  (1901)  108  Pa.  408,  *S  Atl. 
270,  was  that  "for  a  wilful  or  intentional 
trespass  by  an  employee  outside  of  the  line 
of  his  duty  under  bis  employment,  it  is 
settled  thst  the  employer  is  not  responsible, 
even  though  it  be  committed  while  the  serv- 
ant is  in  the  exercise  of  his  employment." 
In  that  case  plaintiff  declared  for  an  un- 
provoked assault  upon  him  by  tbe  conductor 
as  he  was  about  to  enter  tbe  train,  and  tbe 
defense  was  a  total  denial  that  any  such  as- 
sault took  place.  The  defendant  argues 
that,  as  the  jury  had  found  in  tne  plaintiff's 
favor  that  the  assault  was  committed,  the 
supreme  court  was  bound  to  take  the  plain- 
tiff's version  of  it,  and  that  made  out  a 
clear  case  of  wilful  and  unprovoked  trespaas 
outside  the  line  of  the  conductor's  employ- 
ment. The  court,  however,  said:  "This  view 
ignnres  some  of  the  evidence.  The  jury  were 
bound,  in  finding  their  verdict,  to  consider 
and  determine  not  only  the  fact  of  the  as- 
sault, but  also  its  character  and  the  circum- 
stances under  which  it  was  made.  The 
plaintiff  UstiflEd  that  he  was  an  intending 
passenger  and  was  in  the  act  of  entering 
tbe  car.  Prima  facie,  therefore,  be  was 
within  the  authority  and  control  of  the 
conductor  in  the  course  of  bis  em))lojment, 
and  there  was  other  testimony  to  the  same 
effect.  Thus,  Mrs.  Barton,  a  witness,  tes- 
tilied  that  when  the  conductor  caught  hold 
of  the  plaintiff,  he  said;  'Stay  off  until  the 
people  get  out.'  This  was  evidence  that 
what  the  conductor  did  was  not  only  in  the 
of  his  employment,  but  in  the  sup- 

tiosed  performance  of  his  duty  in  the  order- 
y  mauagement  of  the  pasficngers  leaving 
and  entering  the  train.  If  in  so  doing  he 
used  unnecessary  violence,  the  employer 
would    he    liable,    and    the    jury    have    so 

In    Berryman    v.    Pennxylvania    R.    Co. 
(1010)   228  Pa.  021,  30  L.K.A.(N.S.)   1049, 
77   Atl.   1011,  the  grounds  upon  which  tbe 
court   refused   to   accept   the   contention   of 
sel   that  a   special   officer  employed   by 
ilway  company  was  acting  in  the  line 
of  his  duty  when  he  assaulted  the  plaintiff 
ere  thus  stated:  The  decisions  cited  "deal 
Ither    with    cases    where    a    special    duty 
towards   the   injured   party,   arising  out  of 
rai-t  relation,   was   violated,   as   in 
of  a  conductor  who.   in   collcctinj; 
tickets  from  passengers,  or  in  pre- 
serving peace  and  order  ii    '  ' 
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ed  with  ttw  actual  work  of  transportation, 
or  with  tbe  perfornuince  of  such  incidental 
and  ■upplementar;  dutic*  aa  ma;  be  im- 
poaed  upon  tliem  by  apeci&c  instructions  re- 
garding tb«  conduct  to  be  obaerved  towards 
paaaengera.  In  a  case  where  the  plaintiff 
bad  beeo  wrongfully  arrested  on  a  train 
by  police  olScers,  acting  in  pursuance  of  a 
telegram  received  from  tbe  defendant's 
agent,  it  was  declared  bj  the  court  that  it 
the  conductor  of  the  train  had  participated 
in  the  tort  of  a  telegram  received  from 
tbe  company's  agent,  the  defendant  would 


have  been  liable,  both  for  the  rraaon  thit- 
"the  subject  was  within  the  general  line 
of  his  duty,"  and  also  tor  the  rea«on  that 
"it  waa  hia  duty  under  ordinary  cimun- 
Btancea,  as  already  aaid,  to  protect  lii> 
passenger*  from  trespass  while  under  hi> 
care;  and  if  he  stood  by  and  saw  them  il- 
legally molested  in  any  way  without  an 
effort  to  protect  them,  it  would  be  negli- 
gence for  which  the  defendant  would  be 
liable."  •* 

But  the  second  of  the  grounds   thiij  •» 
signed  reflects  m.  conception  of  the  carrier'! 


a  wilful  and  malicious  assault  on  a  pas- 
senger; or,  where  an  officer  makes  violent 
assault  while  engaged  in  raaking  arrests. 
In  every  such  case  the  employee  is  directly 
in  the  line  of  bii  duty,  in  the  sense  that  he 
presently  engaged  in  doing  the  work  for 
which  he  waa  employed-  It  is  the  duty  of 
the  conductor  to  make  his  collections,  and 
it  la  the  duty  to  maintain  order  in  the  ear 
for  the  protection  of  paaaengers;  and  it  Is 
as  well  the  duty  of  the  policeman  to  make 
arrests  when  proper  occasion  arises.  It  is 
ior  such  purposeB  these  employees  am  en- 
gaged. If^  the  assault  in  this  case  had  been 
made  by  Bledsoe  in  tbe  course  of  an  attempt 
to  arrest  the  plaintiff,  it  might  be  con- 
tended that  it  was  done  when  in  the  line 
of  bis  duty,  and  it  would  be  a  question  for 
.the  jury  to  decide;  but,  as  we  have  said, 
every  circumstance  shows  that  here  no  ar- 
rest was  intended;  the  plaintiff  docfl  not  as- 
sert that  it  was,  shows  no  circumstance  that 
indicates  it,  while  Bledsoe  positively  asserts 
that  it  was  not.  Or,  if  it  had  been  made 
in  the  attempt  to  do  anything  that  Bledsoe 
waa  employed  to  do,  as,  tor  instance,  keep- 
ing the  peace,  suppressinK  disorderly  con- 
duct, discovering  crime,  a  like  result  would 
follow.  This  is  the  extent  to  which  the 
cases  cited  go.  The  distinction  is  too  ap- 
parent to  require  further  discussion.  Ordi- 
narily whether  the  assault  was  committed 
in  the  line  of  the  servant'a  duty  is  a  ques- 
tion for  the  jury ;  but  no  question  of  fact 
is  ever  submitted  to  a  jury  except  it  ia 
raiaed  by  the  evidence." 

In  Artherliolt  v.  Erie  Electric  Motor  Co, 
(1906)  27  Pa.  Super.  Ct.  141,  the  case  was 
held  to  be  for  the  jury  where  there  waa 
testimony  waranting  tbe  inference  that  the 
conductor,  being  angered  because  the  plain- 
tiff rang  the  signal  bell,  or  by  mistake 
pulled  the  cord  which  registered  fares,  made 
a  wanton  and  maliiiious  aaeault  upon  him, 
which  was  neither  instigated  nor  authorized 
by  his  employer,  but  was  in  violation  of  the 
standard  rules  of  tlie  company  requiring  tbe 
conductors  to  treat  passengers  civilly.  In 
the  Greb  Case,  infra,  this  decision  was  aaid 
to  proceed  upon  the  ground  that  as  tbe  con- 
ductor "was  tbe  employee  to  whom  the  com- 
pany had  intrusted  the  safe  carriage  of  | 
the  plaintiff,  the  company  owed  to  him  the 
duty  to  protect  him  against  the  conductor's  | 
unp'rovoked  and  wanton  assault  committed 
while  the  plaintiff  was  being  transported,  ' 
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and  the  conductor  was  engaged  in  ezecutiij 
tbe  contract  of  carriage." 

In  Greb  v.  Pennsylvania  R.  Co.  (19091 
41  Fa.  Super.  Ct.  61,  72,  where  &  pmsaenpt, 
after  having  alighted  from  a  train,  was  pur- 
sued along  the  station  platform  by  the 
baggage  master  and  the  conductor  of  the 
train,  and  wantonly  and  maliciously  u- 
sBulted,  the  liability  of  the  railroad  com- 
pany was  denied  on  tbe  ground  that  tb( 
acts  of  tbe  assailants  were  outaide  of  tbe 
scope  of  their  employment.  The  court  re- 
viewed all  the- Pennsylvania  decisions,  ssd 
expressed  the  opinion  that  they  did  not  no- 
tain  the  broad  proposition  upon  which  tlM 
instructions  of  the  trial  judge  must  Ik 
taVen  to  have  proceeded,  t>tr.,  that  "it  ■> 
the  'absolute  duty,  of  the  carrier  to  protect 
tbe  passenger  against  the  assBults  and  vio- 
lence of  i&  servants,  not  only  while  tlw 
passenger  is  being  transported,  but  so  long 
Bj,  the  relation  exists;  therefore  if  the  pu- 
senger  is  anywhere  on  the  carrier's  proniKt 
legitimately,  as  an  intending  or  departin; 
passenger,  the  rsnge  or  scope  of  employmenl 
of  the  secant  who  commits  an  unprovoked, 
unlawful,  and  malicious  assault  upon  him  ii 
immaterial  in  determinihg  as  to  the  car- 
rier's liability."  It  was  remarked  that  ■it 
the  brakeman  bad  followed  the  plaintil!'  into 
the  waiting  roran  of  the  station,  if  Ihrn 
was  one,  and  there  committed  the  assault, 
or   bad  vindictively  assaulted  an   intendinj^ 

Siassanger  the  moment  he  entered  the  dr- 
endant'a  station,  or  if,  to  use  the  illustra- 
tion suggested  by  appellant's  counsel,  liic 
assault  on  the  plaintiff  on  the  station  plat- 
form had  been  made  by  a  track  walker,  wIid. 
after  tbe  train  had  left,  had  deserted  liii 
duty  of  inapecting  the  tracks,  the  caM 
would  not  be  different  in  principle.  \V1ii1e 
general  expressions  may  be  found  in  case* 
outside  this  commonwealtb,  which,  cod- 
idcred  apart  from  the  context  and  the  facta 
of  tbe  case,  may  seem  to  give  support  to 
the  proposition  as  above  stated,  yet  a  care- 
ful examination  will  show  that  in  most  ol 
these  cases  some  other  element  entered  int* 
the  decision.  At  any  rate,  no  Pennsylvania 
case  that  has  been  cited,  or  that  w«  have 
been  able  to  Hnd  after  diligent  inveetigatioa, 
goes  to  that  extreme." 

MDuggan  V.  Baltimore  &  O.  R.  Co. 
(1S93)  ISO  Fa.  248,  39  Am.  St  Kep.  672, 
26  Atl.  182,  186. 
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liability  which  is  plainljr  inconBibtent  with 
tbe  pOBition  iodicBted  b;  some  cases. 

8o«th  Carolina, — In  this  state  a  paisen- 
ger  apparently  cannot  recover  for  an  as- 
sault by  the  carrier's  servant,  unless  it  was 
committed  by  him  in  the  course  of  liis  em- 
ploymeat;  this  phrase  being  understood  in 
the  same  restricted  sense  as  it  bears  in  the 
Pennsylvania  cases," 

Tenneatee. — In  this  state  tlio  liability  of 
a  carrier  is  determined  with  reference  to 
the  theory  of  an  implied  obligation  on  his 
part  to  protect  passengers  against  the  wil- 
ful torts  of  his  servants.  >^  In  a  case  where 
the  imprisonment  of  an  innocent  persoD 
on  ft  charge  of  attempting  to  pass  counter- 
feit money  was  wrongfully  procured  by  a 
railroad  detective  while  acting  within  tlie 
scope  of  his  authority,  the  railroad  company 
was  declared  to  be  liable,  although  in  this 
particular  matter  he  exceeded  his  author- 
ity and  acted  contrary  to  his  instructions 
respecting  the  caution  to  be  exercised  in 
dealing    with    supposed    offenders.  ^      The 


ground  thus  relied  upon  seems  to  indicate 
that  this  is  one  of  the  jurisdictions  in 
which  the  liability  of  the  carrier  tor  a 
wrongful  use  of  criminal  process  is  deter- 
mined upon  a  footing  different  from  that 
whicli  is  adopted  in  actions  for  other  wil- 
ful torts. 

Texas. — 'In  the  earliest  case  in  which  the 
supreme  rourt  had  occasion  to  consider  the 
subject  of  a  carrier's  liability,  an  aotion 
was  held  to  be  maintainable  in  respect  of 
an  assault  which  was  manifestly  within  the 
BCope  of  the  tort  feasor's  employment,  and 
the  language  of  the  opinion  does  not  show 
whether  the  right  of  recovery  was  viewed 
as  being  conditional  upon  the  torts  being 
of  that  description.  ■■  Shortly  afterwards, 
however,  it  waa  declared  to  be  "settled  law 
that  un warrantable  assaults  upon  passen- 
gers by  a  carrier's  servants  are  breaches  of 
the  contract  of  carriage,  and  as  such  im- 
pose liability  upon  the  carrier."  M  A  few 
years  later  the  theory  of  a  contractual  ob- 
ligation   on   the    carrier's    part   to   protect 


M>  In  Redding  v.  South  Carolina  R.  Co.  I  ii  verdict  in  favor  of  a  person  who  had  been 
(1B71)  3  S.  C.  1,  18  Am.  Rep.  6B1,  the  en-'  pushed  olT  the  step  of  a  train,  although  he 
forceability  of  the  claim  was  held  to  be  a  I  waa  unable  to  say  who  had  strucii  bim,  and 
question  for  the  jury  upon  evidence  that  a  could  only  testify  that  it  was  a  person  who 
negro  passenger  had  been  assaulted  and '  wore  the  uniform  of  a  railway  employee. 
dragged  out  of  the  parlor  at  a  station  by  |  The  court  laid  it  down  that  "a  passenger 
1  employee  who  attended  to  the  cleaning  |  [of   a   train]    is  not   only   entitled   to  ("   '' 


of  the  room,  and  that  the  employee 

ordered  to  exclude  negroes  from  tne  room. 

That  the  above  decision,  although  ren- 
dered more  than  forty  years  ago,  is  still  re- 
garded as  a  valid  precedent,  would  seem  to 
be  a  permissible  inference  from  the  recent 
ruling  in  Taber  v.  Seaboard  Air  Line  R-  Co. 
(1008)  81  S.  C.  317,  82  S.  E.  311,  to  the 
effect  that  a  passenger  may  recover  punitive 
damages  agamst  a  carrier  for  such  wilful 
acts  of  his  servants  as  are  done  within  the 
apparent  scope  of  their  authority. 

»In  R.  R,  Springer  Transp.  Co.  v.  Smith 
(1888)  18  Lea,  498,  1  S.  W.  280,  the  owners 
of  a  steamboat  were  be!d  to  be  liable  for 
injuries  resulting  from  an  unwarrantable 
assault  made  by  the  mate  upon  a  deck 
passenger,  whom  he  had  ordered  to  move  to 
another   place.     The   defense   unsuccessful ty 

Eut  forward  was  that,  as  the  act  of  moving 
ad  been  completed  before  the  assault  was 
committed,  the  tortious  act  was  not  within 
the  scope  of  the  mate's  employment.  The 
autnority  relied  on  was  Pendleton  v.  Kins- 
ley {1871)  3  Cliff.  410,  Fed.  Caa.  No. 
10,922. 

In  Pullman  Palace  Car  Co.  v.  Gavin 
(1BB3)  B3  Tenn.  53,  21  L.R.A.  298.  *2  Am. 
St.  Rep.  602,  23  S.  W.  70,  the  lialulity  of 
a  sleeping  car  company  for  the  theft  of  a 
passengers  money  by  the  porter  of  a  sleep- 
ing car  was  put  upon  the  ground  that  he 
was  charged  with  the  performance  of  the 
company's  duty  in  respect  of  watching  and 
protecting  the  property  of  passengers. 

In  I»uisvitle  &  N.  R.  Co.  v.  Ray  (1898) 
101  Tenn.  1,  48  S.  \V.  554,  the  court  aflirmed 
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it  the  hands  of  all  employees, 
hut  to  their  protection,  and  the  railroad 
company  will  be  held  liable  for  any  act  of 
rudeness  and  oppression  resulting  In  injury 
to  a  passenger  at  the  hands  of  any  of  its 
employees  while  on  the  train,  the  safety  and 
proper  treatment  of  the  passengers  being 
within  the  scope  of  employment  and  range 
of  duties  of  every  employee." 

In  Knoxville  Traction  Co.  T.  Lane  (1899) 
103  Tenn.  376.  40  L.R.A.  548,  63  S.  W.  657, 
the  misconduct  of  a  motorman  of  a  street 
car  in  making  indecent  and  insulting  re- 
marks to  and  concerning  a  female  passenger 
was  held  to  be  imputable  to  the  railway, 
compant".  on  the  ground  that  it  was  a 
breach  of  the  carrier's  absolute  contractual 
duty  to  protect  its  passengers  from  the  vio- 
lence and  insults  of  its  servants. 

w  Eieliengreen  v.  Louisville  A  N.  R.  Co. 
(1898)  98  Tenn.  229.  31  L.R.A.  702,  54  Am. 
St.  Rep.  833,  34  S.  W.  219. 

»»Texas  *  P.  R.  Co.  v.  Graves  (1882)  2 
Posey,  Unrep.  Gas.  (Tex.)  306  (passenger 
had  been  struck  by  a  conductor,  acting  un- 
der the  mistaken  impression  that  he  was  a 
bad  character  and  was  about  to  rob  another 
passenger). 

M  International  &  G.  N.  R.  Co.  v.  Kentle 
(1883)  2  Tex.  App.  Civ.  Cas.  (Willson)  202. 
'The  precedent  relied  upon  was  Pendleton  v. 
Kinslev  (1871)  3  Cliff.  418,  Fed.  Cas.  No. 
10,922.  The  ruling  of  the  court  that  a  plea 
alleging  that  the  servant  was  acting  beyond 
the  scope  of  hi*  authority  would,  if'sus- 
tained  by  the  testimony,  constitute  a  gooil 
defense,  is  presumably  to  be  understoodraf 
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)iig  paraengera  was  again  explicitly  adopt- 
ed. !•»     For  a  considerable  period  that  tbe- 

having   re/erence   to   a   range   of   fundi 
which  would  embrace  the  proper  truatment 
of  paMen^ra.    Othernise  it  would  be  ineoa- 
iistent  with   the   etalemetit  quoted   in   the 
teit. 

iWTn  DiUii^hani  v.  Anthony  (ISS9)  73 
Tex.  47,  3  L.R.A.  034,  15  Am.  St.  Rep.  7S3, 
11  8.  W.  139,  the  plaintiff,  who  was  stand- 
ing  on  the  platform  of  a  railway  car,  re- 
fused to  comply  with  the  conductor's  order 
to  enter  the  car,  and  in  the  altercatinn  that 
ensued  some  blowi  were  exchanged  between 
them.  The  conductor  then  went  away  for 
'a  while,  and,  when  he  returned,  struck  the 
plaintiff  with  a  ticket  punch.  Held,  that 
the  receivers  operating  the  railway  were 
liable  in  their  oBicial  capacity  for  the  in- 
jury. The  court  said:  "It  la  urged  that 
the  court  erred  in  charging  that  deff-ndants 
would  be  liable  if  the  acts  of  the  conductor 
were  wilful  and  maliciouB.  There  is  no 
doubt  that  ordinarily  the  master  ia  not 
liable  for  an  injury  resulting  from  the  wil- 
ful and  malicious  acts  of  nia  agent,  not 
done  in  the  course  of  hia  employment.  This 
ia  the  rule  in  all  casee  in  which  the  lia- 
bility of  the  master  depends  on  the  aote 
fact  that  the  peraon  who  inflicted  the  in- 
jury was  in  some  business  his  servant;  and 
if  upon  inquiry  it  be  found  that  the  act 
was  not  done  while  in  the  transaction  of 
the  maater'a  business,  then  the  act  is  not 
to  he  depmed  the  act  of  the  master,  for  as 
to  that  the  wrongdoer  was  not  his  wrvant. 
The  rule,  however,  cannot  be  applied  in  a 
case  in  which  the  master,  by  contract,  ex- 
press or  implied,  is  under  obligation  to 
protect  the  injured  person  from  the  serv- 
ant's wrongful  act  aa  well  as  bis  own. 
When  a  duty  is  thus  imposed  on  the  master 
the  Bervant  employed  to  discharge  it  is  the 
representative  of  the  master,  for  wfause  acts, 
whether  of  omisaion  or  commission,  reault- 
ing  in  injury  to  the  person  entitled  to  has-E 
the  duty  performed,  the  master  must  be 
held  as  fully  responsible  and  liable  ti>  make 
at  lesst  actual  compensation  as  though  the 
act  were  hjs  own  personal  act.  In  such 
cases  if  the  servant  does  what  the  master 
could  not  do  nor  sulTer  to  be  done  without 
violation  of  the  particular  duty  resting 
upon  him,  or  if  the  servant  omita  to  do 
that  requisite  to  the  full  discharge  of  the 
master's  incumbent  duty,  then  the  master 
muat  be  held  responsible  for  the  servant  "a 
wrongful  or  malicious  act  or  omission;  for 
otherwise  it  would  result  that  a  maater 
might  relieve  himself  from  obligation  to 
per.'orm  a  duty  fixed  by  contract  or  other- 
wise by  the  employment  of  servants  to  con- 
duct the  businesrt  to  which  the  duty  attaches. 
The  mnsfer's  ohiigation  cannot  thus  be 
avoided;  and  whether  the  servant's  act  vio- 
lative of  the  master's  duty  be  wilful  or  mo- 
licious  is  a  mntter  of  no  importance  in 
determining  the  lishility  and  obligation  of 
the  master  to  make  nctiisl  compensation  to 
the  injured  person." 

tin  Texas  Midland  R.  Co.  v.  Dean  (1905) 
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ory  was  applied  without  any  qualification.! 
Recently,    however,    the   position    has   been 

il8  Tei.  517,  70  L.E.A.  943,  86  S.  W.  1135, 
the  tort  involved  waa  a  wrongful  arrest. 
In  International  k  G.  N.  R.  Co.  v.  Miller 

(1894)  B  Tei.  Civ.  App.  104,  28  S.  W.  233 
(writ  of  error  denied  in  (1895)  87  In. 
430,  29  S.  W.  235},  a  railroad  company  was 
held  liable  for  injuries  inflicted  upon  a 
negresa,  of  which  the  proximate  cause  was 
the  excessive  and  unnecessary  force  used  by 
a  passenger  called  upon  by  the  conductor 
to  assist  him  in  removing  her  from  the  car 
set  apart  to  whites. 

In  Missouri,  K.  ft  T.  R.  Co.  v,  Kendrict 

(1895)  —  Tex.  Civ.  App,  — ,  32  S.  \V.  ii. 
it  was  held  that  a  breach  of  the  compani'i 
duty  as  to  protection  waa  not  predicaiile 
on  the  ground  that  the  station  agent  re- 
fused to  give  a  passenger,  waiting  to  take 
a  train,  the  name  of  a  town  where  she 
could  procure  accommodation  for  a  sick 
child. 

lu  Teitaa  ft  P.  R  Co.  t.  Bowlin  (18951 
—  Tex,  Civ.  App.  — ,  32  8.  W.  918.  a  rail- 
road company,  which  employed  a  policeman 
at  a  depot  to  look  after  passengers,  wb< 
held  to  be  liable  to  a  passenger  for  loss  of 
an  eye,  caused  by  the  policeman  etrikin; 
him  with  a  billy.  The  passenger,  a.'ter  hav- 
ing been  roused  from  a  drunken  sleep,  had 
started  to  his  train,  and  at  the  time  when 
he  was  assaulted  was  merely  attempting  to 
come  back  into  the  depot. 

In  Houston  ft  T,  C.  R,  Co,  v.  Washington 
(1895)  —  Tex.  Civ.  App,  — ,  30  S.  W.  71B, 
where  a  brakeman  assaulted  and  ejected  a 
passenger  who  had  tendered  his  fare,  the 
court  rejected  the  contention  that  the  de- 
fendant could  not  be  held  liable  unless  the 
brakeman  had  acted  within  the  scope  of  his 
emplOTment. 

In  St.  Louis  Southwestern  B.  Co.  v.  John- 
son (1902)  29  Tex.  Civ.  App.  184,  68  S. 
W,  58,  a  railway  company  waa  held  to  be 
liable  for  an  unwarranted  asaault  commit- 
ted by  a  conductor  upon  a  disorderly  pas- 
senger whom  he  was  trying  to  quiet. 

In  Gulf,  C,  ft  S,  F,  R.  Co.  v.  Luther 
(1005)  40  Tex.  Civ.  App.  617.  90  S.  W.  44, 
where  the  right  of  the  plaintiff  to  recorer 
damages  in  respect  of  insults  offered  to  his 

fe  by  a  negro  woman  employed   to  take 


:   of  t 


alTirn 


,   the 


court  explained  its  position  as  follows; 
"The  law  seems  to  be  now  well  settled  tnst 
the  carrier  is  obliged  to  protect  hJs  passen- 
ger from  violence  and  insult  from  whatso- 
ever source  arising.  He  is  not  regarded  »» 
an  insurer  of  his  passengers'  safety  against 
every  possible  source  of  danger,  but  hr  is 
bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are 
capable  of  to  make  hia  passengers'  journey 
aa.e  and  comfortable.  He  must  not  only 
protect  his  passengers  against  the  violence 
and  insults  of  strangers  and  co passengers, 
hut,  a  fortiori,  against  the  violence  and  in- 
sults of  hia  own  servants.  If  his  duty  to 
the  passenger  is  not  performed,  if  this  pro- 
tection  is  not   furnished,  but,  on   the  cod- 
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taken  that  the  carrier's  duty  to  protect  a  [  cable    onlj    in    respect    i 
given  pMMnger  is  not  absolute,  but  is  predi-  [  delegated  functions  bave 


trary,  the  pasaenger  is  assaulted  and 
insulted  through  the  negligence  or  the  wilful 
misconduct  of  tbe  carrier's  servant,  the  car- 
And  it  seems 
f  profound  re- 
gret if  the  law  were  otberwise.  The  carrier 
selects  his  own  servants,  and  can  discharge 
them  when  he  pleases,  and  it  ia  but  reason- 
able that  he  should  be  responsible  for  the 
manner  in  which  they  execute  their  trust." 

In  Carpenter  v.  Trinity  4  B.  Vtilley  R. 
Co.  (IflOO)  55  Tei.  Civ.  App,  627,  119  S. 
W.  33E,  the  remarks  of  a  conductor  that, 
if  other  conductors  had  carried  her  child 
without  pay,  he,  if  in  her  place,  would  not 
give  them  away,  and  wonid  not  tell  it  on 
tbem,  are  not  open  to  the  conatruction  of 
charging  ber  with  undue  intimacy  with 
them.  Tbe  judgment  entered  on  this  ver- 
dict was  set  aside,  but  merely  on  account 
of  error  in  an  instruction  by  which  the 
jnry  were  told  that  the  plaintiff  was  guilty 
of  a  criminal  offense  if  her  child  had  been 
carried  without  pay n>ent  of  fare. 

In  Missouri,  K.  &  T.  R.  Co.  v.  ATorgan 
(IBll)  —  Tex.  Civ.  App.  — ,  138  S.  W.  218, 
plaintilTs  wife,  desirins  to  go  to  A.,  where 
she  resided,  and  helieving  that  defendant's 
fast  train  stopped  there  to  let  off  interstate 
passengers  such  as  she  was,  hoard nd  tbe 
train  in  accordance  with  the  direction  of 
defendant's  station  agent,  who  sold  her  a 
ticket.  After  having  been  directed  t« 
change  from  one  car  to  another  en  roatr, 
she  was  informed  by  the  defendant's  con- 
ductor that  the  train  would  not  stop  at  A., 
and  that  she  would  either  bave  to  pay  her 
fare  to  D.,  or  alight  at  the  last  stopping 
place  before  tbe  train  reached  A,  She  de- 
clined to  do  either  of  these  things,  where- 
upon the  conductor  said  to  her  that,  if  she 
lived  at  A.,  she  knew  that  the  train  did  not 
stop  there,  and  then,  before  attempting  to 
eject  her,  said,  "Do  not  disgrace  yourself 
here."  He  then  pulled  ber  up  out  of  her 
■eat  and  called  on  the  auditor  to  help  him 
to  eject  her.  She  then  paid  the  fare  de- 
manded to  the  next  station.  Held,  Lhat  tbe 
statements  of  the  conductor  imputed  a 
falsehood  to  her  as  well  as  a  chargp  of  dia- 
l^raccful  conduct,  and  that,  if  tliis  distressed 
and  humiliated  her,  plaintiff  was  entitled  to 
recover  damages  therefor. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Brown 
(IBll)  — TeK.Civ.  App.— ,  13SS.  W.  1078, 
an  instruction  to  find  for  the  plaintiff  if 
his  decedent  was  pushed  from  the  train  by 
the  porter,  and  the  porter  was  acting  "with- 
in the  apparent  scope  of  his  authority," 
was  held  to  be  error,  for  the  reason  that  the 
uncontradicted  evidence  showed  that  it  was 
no  part  of  the  porter's  duty,  express  or 
implied,  to  collect  fares  or  put  parties  off 
the  train.  "But  it  was  error  in  favor  of 
appellant.  If  the  deceased  was  a  passenger 
on  appellant's  train,  and  was  wrongfully 
pushed  therefrom  by  the  porter  or  any 
other  servant  of  appellant,  the  appellant 
would  be  responsible  for  such  wronL'ful  act. 
40  I,.R.A.(N.k) 


without  reference  to  the  authority  of  such 
servant,  real  or  apparent." 

In  Fielder  v.  Gt.  Louis,  B.  t  M.  R.  Co, 
(1908)  51  Tex.  Civ.  App.  244,  112  8.  W. 
GOO,  where  the  plaintiff  was  assaulted  by 
a  roadmaster  in  the  course  of  a  personal 
altercation  between  them,  it  was  held  that, 
as  he  was  entitled  at  least  to  nominal  dam- 
ages, even  though  the  damages  alleged  re- 
sulted from  other  causes  (defense  was  that 
injuries  were  due  to  plaintiff's  alcoholism), 
it  was  error  to  instruct  the  jury  to  find  for 
defendant   if    the   damages   did    not    result. 


1  the  a 


lult. 


also  held  liable  in  Texas 
i  P.  R,  Co.  V.  Edmond  (1895)  —  Tex,  Civ. 
App-  — •  20  S.  W.  518  (passenger  kicked  off 
the  step  of  a  car,  was  held  entitled  to  re- 
cover, although  he  was  drunk  at  the  time)  ; 
Texas  &  P.  R.  Co.  v.  Jones  (1807}  —  Tex. 
Civ.  App,  — ,  39  S.  W.  124  (woman  insulted 
in  waiting  room  by  station  agent's  wife)  ; 
Galveston  H.  t  8.  A.  R.  Co.  v.  La  Prelle 
(1001)  27  Tex.  Civ.  App.  496,  85  S.  W.  48S 
(conductor  assaulted  passenger  with  whom 
he  had  quarreled  about  the  payment  of  the 
fare);  Houston  4  T.  C,  R,  Co.  ».  Batchler 
(1904)  37  Tex.  Civ.  App.  118,  83  8.  W. 
902  (similar  facts);  Missouri,  K.  4  T.  R. 
Co.  V.  Gaines  (1004)  3B  Tex.  Civ,  App.  257, 
79  S.  W.  1104  (plaintiff  assaulted  and  in- 
sulted by  conductor)  ;  San  Antonio  Traction 
Co.  V.  Lambkin  (1907)  —  Tex.  Civ,  App. 
— ,  60  S.  W,  574  (insulting  langua|!e  used 
by  conductor  of  street  car)  ;  Texas  4  P.  R. 
Co.  V.  Caasidy  (1811)  —Tex.  Civ.  App.  —, 
137  S.  W.  380  [point  principally  di«eussed 
was  whether  relationship  of  carrier  and  pas- 
senger had  ended  when  the  latter  was  u- 
saulted  by  a  porter). 

In  the  following-  cases  where  the  right  of 
recovery  wag  aairmed,  the  existence  of  tbe 
duty  of  protection  was  presumably  taken 
for  granted,  although  it  was  not  explicitly 
referred  to;  Texas  4  P.  R.  Co,  v.  Tarking- 
ton  (1001)  27  Tex,  Civ.  App,  353,  68  S.  W. 
137  (words  of  conductor  importing  that  a 
female  passenger  who  had  brought  a  child 
on  the  train  without  taking  a  ticket  for  it 
was  attempting  to  evade  the  payment  of  its 
fare);  Denison  4  S.  R.  Co.  v.  Randell 
(1802)  29  Tex.  Civ.  App.  480,  89  S,  W. 
1013  (ejection  of  a  passenger  who  bad  paid 
his  fare)  ;  San  Antonio  Traction  Co,  v. 
Crawford  (1903)  —  Tex.  Civ.  App.  — ,  71 
S.  W.  306  (motorman  addressed  a  female 
passenger  in  an  insulting  manner,  and  shook 
bis  Bngers  and  an  iron  bar  in  her  face,  after 
she  hud,  against  her  will,  been  carried  past 
her  destination)  ;  El  Paso  Electric  R.  Co. 
V.  Alderete  (1004)  38  Tex.  Civ.  App.  140, 
81  S.  W.  1248  (passenger  ejected  bj  con- 
ductor  from   a   street   car   for   refusing   to 

fold  bis  transfer  ticket  upon  handing  it 
to  the  conductor;  such  refusal  not  a  valid 
rcitson  for  ejection)  ;  Missouri,  K.  4  T.  R, 
Co.  V.  Gerreii  (1000)  57  Te.'^.  Civ.  Apj,.  34, 
121  S.  W.  905  (assault  bv  train  auditor); 
Dallas  Consol.  Electric  Street  R.  Co.  v,  Q[k 
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Dection  with  the  perforiranM  of  the  con- 
tract of  carriage  ai  regards  that  particu- 
lar paitanger.  * 

In  one  case  th«  supreme  court  Tlewed  the 
right  of  recovery  in  respect  of  a  wrong- 
ful arrest  aa  being  dependent  upon  whether 
it  was  within  the  Bcope  of  the  tort  feasor's 
authority.  *    Subsequently  the  carrier's  im- 


plied  obligation  to   protect   his   j 

was  treated  as  being  applicable  to  a  toit 

of  this  description. * 

Virginia. — The  doctrine  of  an  ab«)lnt* 
contractual  obligation  on  the  carrier's  part 
to  protect  his  passengers  against  the  willul 
torts  of  his  servants  is  applied  in  thii 
state.  ■ 


raore  09U)  —  Tex.  Civ.  App.  — ,  138  8. 
W.  1134  (negro  was  ejected  from  portion 
of  street  car  reserved  for  white  persons,  and 
then  aasaulted). 

In  Galveston,  H.  ft  8.  A.  H.  Co.  t.  Mf- 
Monigal  (1893)  —  Tei.  Civ.  App.  — ,  26 
S.  W.  341,  where  a  porter  had  excluded  the 
plaintiff  from  a  car,  on  account  of  the  na- 
ture of  certain  articles  carried  by  him,  the 
rough  treatmfnt  to  which  he  had  been  sub- 
jected was  held  to  be  properly  considered 
in  assessing  the  damaf^s,  because  it  was 
inflicted  by  the  porter  in  enforcing  a  regu- 
lation of  the  defendant.  The  tort  feasor 
was  therefore  acting  in  the  course  of  the 
master's  service,  although  he  had  gone  be- 
yond bis  orders.  The  doctrinal  standpoint 
in  this  case  is  clearly  inconsistent  with  that 
which  was  adopted  in  Dillingham  v.  An- 
thony, note  100,  supra. 

«HouBton  4  T.  C.  R.  Co.  v.  Bush  (1911) 
—  Tex.  ~,  32  L.R.A.(N.8.)  1201,  133  8. 
W.  246,  reversing  (1909)  —  Tex.  Civ.  App. 
—,,123  S.  W.  201. 

■  Galveston,  H.  &  S.  A.  R.  Co.  v.  Donahoe 
(1882)  Sa  Tex.  162.  The  standpoint  of  the 
court  is  apparent  from  the  following  re- 
marks: "In  the  case  before  us  it  is  dis- 
tinctly alleged  that  tlie  conductor  was  act- 
ing within  the  scope  of  his  authority  in 
making  the  aflidavit,  causing  appellee  to  be 
arrested  and  wrongfully  confined  in  prison; 
and  for  that  reason  the  corporation  was 
liable  for  the  injuries  resulting  from  each 
and  all  of  these  acts  of  the  conductor.  As 
a  matter  of  law,  it  cannot  be  said  that  it 
was  within  the  scope  of  the  power  and  duty 
of  the  conductor,  as  agent  of  the  corpora- 
tion, to  institute  the  prosecution,  and  to 
cause  appellee  to  he  confined  in  the  county 
jail.  These  are  questions  of  fact,  to  be 
determined  by  the  jury  from  the  evidence," 

•  Texas  Midland  R.  Co,  v.  Dean  (IQOS) 
88  Tex.  517,  70  L.R.A.  B43,  85  S.  W.  1135. 
reversing  (WOi)  —  Tex.  Civ.  App.  — ,  82 
S.  W.  524.  The  baggage  master  at  a  sta- 
tion, who  was  charged  with  the  duty  of 
checking  bagi;age  and  attending  to  the  wait- 
ing room,  asBisted  an  officer  in  unlawfully 
arresting  a  passenger  while  she  was  nbout 
to  take  a  train.  The  tort  feasor  testified. 
in  explanation  of  his  presence  near  the  place 
of  arrest,  that  it  was  his  duty  to  be  there. 
The  depot  was  conducted  under  the  char^ 
of  the  station  agent,  and  there  is  no  evi- 
dence that  he  or  any  of  the  trainmen  had 
any  connection  with  or  opportunity  to  pre- 
vent the  arrest.  The  defendant's  contention 
that  it  was  not  liable  for  the  act  of  the 
baggage  master  was  rejected  on  grounds 
thus  stated;  "Plaintiff  was  a  pahsenger. 
and  was  under  the  protection  of  tne  defend- 
40  L.R.A.(N.S.) 


ant  and  of  those  of  its  servants  to  whom 
it  committed  the  performance  of  the  various 
duties  to  her  which  it  assumed  by  the  con- 
tract of  carriage.  The  question  in  sudi 
cases  is,  what  servants  are  chargeable  with 
the  performance  of  the  carrier's  undertak- 
ing, so  that  their  breach  of  it  will  be 
ascribed  to  the  carrier  T'  After  a  review 
of  numerous  authorities,  the  court  proceeded 
thus:  "It  appears  that  the  baggage  master 
was  one  of  the  employees  selected  by  the 
defendant  to  render  service  to  passengers 
about  the  station  provided  for  their  use, 
and  that  he  was  present  and  on  duty  when 
the  arrest  was  made.  In  such  places  the 
passenger  is  as  much  entitled  to  proper 
treatment  and  protection  as  when  he  L-> 
aboard  a  conveyance;  and  employees  pnt 
there  to  be  brought  in  contact  with  passen- 
gers, and  to  render  to  them  services  due  to 
them  from  the  carriers,  are  ae  fully  within 
the  principle  stated  as  are  such  employefii 
upon  trains  and  vessels.  The  case  is  there- 
fore governed  by  the  broad  principle  de- 
duced from  the  obligation  of  the  contract. 
and  is  not  of  the  class  in  which  a  person 
employed  by  another  for  some  purposes  com- 
mits a  wrong  while  he  is  not  engaged  in  hiB 
master's  business.  One  employed  as  was 
Barton  is  engaged  in  the  master's  business, 
in  respect  of  the  duty  of  according  proper 
treatment  to  a  passenger,  when  he  is  on 
duty  in  such  capacity  around  such  a  place. 
The  fact  that  he  is  not  at  the  narticulir 
time  actively  doing  anything  for  tne  carrier 
does  not  make  conduct  on  his  part  Tiolatife 
of  the  master's  obligation  any  the  less  at- 
tributable to  the  master." 

In  St.  Louis  Southwestern  R.  Go.  v. 
Franklin  (1808)  —  Tex.  Civ.  App.  — ,  44 
S.  W.  701,  the  liability  of  a  railway  com- 
pany for  the  act  of  a  station  agent  in  pro- 
curing the  arrest  of  a  passenger  on  gi  charge 
of  tendering  counterfeit  coin  in  payment  ol 
■  "     '■  "■         '  the  ground   that 


r   of  a 


■,  the 


latter  is  liable  for  Injury  inflicted  upon  him 
by  its  servant,  in  whatever  capacity  the 
servant  may  be  employed." 

<ln  Norfolk  &  \\.  R.  Co.  v.  Anderson 
(iSQ3)  90  Va.  1,  44  Am.  St.  Rep.  SSt,  IT 
S.  E.  757,  where  a  passenger  was  ille^lly 
ejected  by  the  conductor,  on  the  ground  of 
hi*  having  refused  to  sign  his  ticket,  the 
decision  awarding  exemplary  damages  wia 
based  upon  the  doctrine  stated  in  Richmond, 
F.  &,  P,  E,  Co.  V.  Ashhy  (1S84)  79  Va.  130. 
52  Am.  Rep.  620,  that  "the  carrier's  duty 
is  to  carry  his  passengers  safely  and  it- 
speetfully;  and   if  he  intrusts  this  duty  to 
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Wa»hington, — It  was  recently  laid  down 
that  the  contract  on  the  part  of  a  cai 
ia  "to  safely   carry   its  paasengerB,  and   to 
compensate  them  for  all  unlawful  and  tor- 
tiouB   injuries   inflicted   by   ita   servantB."  < 
From    this   unqualified    language   the    only 
reasonable  inference  is  that,  in  respect,  at 
least,  of  torta  other  than  the  wrongful  v 
of  criminal  process,  a  carrier's  liability 
this  state  is  deemed  to  be  absolute.  ^    In  o 
case  the  right  of  plaintiff  to  recover  against 

trust."  The  lan^a>m  of  the  court  in  New 
Jersey  S.  B.  Co.  v.  Brockett  (1887)  121  U. 
S.  637.  30  L.  ed.  1049,  7  Sup.  CL  Rep.  1039, 
was  also  referred  to  with  approval. 

See  also  Norfolk  &  W,  H.  Co.  v.  Brame 
(1!)09)  109  Va.  422,  63  S.  E.  1D18,  where 
a  railway  company  was  held  liable  for  the 
act  of  a  brakeman  in  assaulting,  without 
justification,  a  disorderly  passenger  after 
the  latter  had  been  removed  to  another  car. 
The  statement  of  the  law  in  Hutchinson  on 
Carriers  was  adopted  as  correct. 

<  Blomsness  t.  Puget  Sound  Electric  R, 
Co.  (1907)  47  Wash.  620,  17  L.R.A.(N.S.) 
763,  92  Pac.  414   (assault). 

''  In  the  context  of  the  passafne  quoted  in 
the  text  it  was  remarked  that  the  defendant 
would  not  be  liable,  unless  the  act  com- 
plained of  was  "within  the  scope  of  the 
servant's  employment,"  and  also  within  the 
apparent  scope  of  the  master's  business. 
These  statements,  if  taken  literally,  might 
be  thought  to  connote  a  narrower  range  of 
liability  than  that  of  a  guarantor;  but  their 
actual  sifoiiflcance  is  indicated  by  the  cir- 
cumstances that  the  question  upon  which 
the  decision  actually  turned  was  whether 
the  relationship  of  carrier  and  passenger 
had   ceased   at  the   time  when   the   alleged 


lult  was 


lade.  . 


»  Cunningham  v,  Seattle  Electric  R.  t  P. 
Co.  11892)  3  Wash.  471,  28  Pac.  745  {arrest 
by  conductor  for  disorderly  conduct).  The 
only  precedent  cited  was  Galveston,  H.  t  S. 
A.  R.  Co,  v.,Donahoe  (1882)   58  Tei.  162. 

SBcss  V.  Cbeeapcake  &  0.  R.  Co.  (1891) 
35  W.  Va.  492,  29  Am.  St.  Rep.  820,  14 
S.  E.  234.  "It  is  among  the  implied  pro- 
visions of  the  contract  between  a  passenger 
and  a  railway  company  that  the  latter  has 
employed  suitable  servants  to  run  its  trains, 
and  that  passengers  shall  receive  proper 
treatment  from  them;  and  a  violation  of 
this  implied  duty  or  contract  is  actionable 
in  favor  of  the  passenger  injured  by  its 
breach,  though  the  act  of  its  servant  was 
wilful  and  malicious,  as  for  a  malicious  as- 
sault upon  a  passenger,  committed  by  any 
of  the  train  hands,  whether  within  the  line 
of  his  employment  or  not.  The  duty  of  the 
carrier  towards  a  passenger  is  contractual, 
and  among  other  implied  obligations  is  that 
of  protecting  a  passenger  from  insults  or 
assaults  by  other  passengers  or  by  tlieir 
own  servants.  2  Wood,  Railway  Law,  p. 
1104.  Ther«  is  no  inquiry  in  such  a  case 
as  to  whether  the  wrong  to  the  passenger 
is  within  the  scope  of  his  authority,  or 
whether  his  act  is  wanton." 
40  L.R.A.(N.S.) 


a  carrier  in  respect  of  a  wrongful  arrest 
was  denied  on  the  ground'that  the  servant 
at  wHose  instance  he  was  arrested  was  not 
shown  to  have  been  acting  within  the  scope 
of  his  authority.* 

Weat  Virginia.— The  doctrine  adopted  in 
this  stat«  is  that,  "in  the  case  of  a  pas- 
senger, the  csrrier  is  not  allowed  to  say 
that  the  assault  or  wilful  wrong  of  the 
servant  was  an  excess,  outside  his  duty, 
and  his  own  personal  act."*     In  one  case 

In  Ricketts  v.  Chesapeake  &  O.  B.  Co. 
(1890)  33  W.  Va.  433,  7  L.R.A.  354,  25 
Am.  St.  Rep.  9ID1,  10  S.  E.  801  (decided  a 
year  before  the  above  case),  the  liability 
of  the  carrier  for  an  assault  made  by  a 
brakeman  during  a  personal  altercaticm  be- 
tween him  and  a  passenger  who  was  smok- 
ing in  the  ladies'  car  was  taken  for  granted; 
the  only  question  considered  being  the  right 
of  the  plsintiS  to  recover  exemplary  dam- 
ages. 

The  doctrine  that  a  carrier  is  under  an 
absolute  contractual  duty  to  protect  pas- 
sengers from  wilful  and  unlawful  injury 
by  its  servants  was  also  applied  in  Layne 
V.  Chesapeake  t  O.  R.  Co.  (1900)  06  W. 
Va.  007,  07  S.  E.  1103,  where  the  plaintirs 
decedent  was  shot  by  a  special  policeman 
in  the  course  of  an  altercation  which  arose 
out  of  the  nonpayment  of  the  fare.  The 
effect  of  the  decision  is  thus  stated  in  the 
syllabus  oF  the  court:  A  public  officer,  spe- 
cially employed  by  a  carrier  to  perform 
services  for  it,  is  its  servant  while  acting 
within  the  scope  of  his  employment;  and 
if  he,  in  the  performance  of  such  services, 
wrongfully  inflicts  an  injury  upon  a  passen- 
ger, the  carrier  is  liable,  though  the  injury 
was  wilful  and  malicious,  and  prompted  by 
personal  motive,  such  as  resentment  of  in- 
sults or  punishment  for  a  wrong  perpetrat- 
ed upon  himself.  It  was  held  not  to  be 
error  for  the  trial  judge  to  refuse  an  in- 
struction to  the  effect  (1)  that  the  jury 
should  find  for  the  carrier  if  the  injurious 
act,  which  was  incident  to  the  particular 
transaction  in  which  the  employee  was  en- 
gaged, was  not  within  the  scope  of  his  duty, 
and  (2)  that,  if  he  left  defendant's  train, 
engaging  in  a  quarrel  with  the  employee  or 
special  police  officer  by  whom  he  was  killed, 
defendant  was  not  liable.  The  latter  in- 
struction was  held  to  have  been  properly 
modified  by  the  insertion  of  the  word  "un- 
lawfully" before  "engaging."  It  should  be 
observed  that  the  words  "within  the  scope 
of  hb  employment,"  as  used  in  the  syllabus, 
and  the  words  "within  the  scope  of  his 
duty,"  as  used  in  the  instruction  disap- 
proved, have  two  entirely  different  connota- 
tions. The  former  phrase  relates  to  the  dis- 
predicable  between  acts  done  by  the 
lor  as  a  public  olDcer  and  acts  done 
by  hira  as  a  servant.  The  latter  has  refer- 
to  the  general  rule  which  limits  the 
liability  of  a  master  to  such  tortfl 
as  nave  an  immediate  connection  with  the 
performance  of  the  servant's  duties, — a  ruli' 
which   has   sometimes   been   viewed   as   no! 
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the  liability  of  a  railway  company  to  a 
paBBcngrr  who  had  l«en  wrongfully  ar- 
rested was  BiGrmed  on  the  ground  that  the 
turt  was  a  violation  of  the  company's  con- 
tract to  tr«nt  pnssengers  properly  and  carry 
them  safely.  U 

Witconsin. — The  actual  acope  of  the  ear- 
liest relevant  dcciaian  in  thia  state  was  that 
the  efTect  of  the  contract  of  carriage  was 
to  render  the  defendant  railway  company 
liahie  to  paBsengers  in  reepeet  of  the  wil- 
ful as  well  as  of  the  negligent  acts  of  its 
servants,  but  that  thig  liability  was  re- 
stricted to  Bueb  wilful  torts  as  were  within 
tbe  scope  of  the  tort  feasor's  employment.  U 
The    court   avowedly    followed    the    leading 


New  York  case  in  which  a  doctrioe  of  s 
similar  purport  had  been  enunciated  two 
years  previously.  Fifteen  years  later, 
however,  tbe  ccnception  of  a  carrier's  sbM- 
lute  liability  in  respect  of  tbe  indemnifica- 
tion of  pasaeugcra  emerges  in  a  statement 
to  the  effect  that  the  defendant  railwiT 
company  was  "responaible  for  the  acta  of 
the  oEBcers  in  the  conduct  and  government 
of  the  train,  to  tbe  passengers  traveling  bj 
it,  as  tbe  officers  would  be  for  themselves, 
if  they  were  themselves  the  owuera  of  tbe 
road  and  train."  >*  The  theory  upon  which 
two  subsequent  deciaiona  proceeded  was  that 
of  an  absolute  obligation  on  the  carricr'a 
part  to   protect   his   passenger   against  the 


being  applicable  at  all  in  cases  wher6  a 
passenger  ia  suing  a  carrier,  and  sometimes 
as  being  applicable  only  in  a  special  sense, 
determined  by  the  existence  of  ttie  contract 
of  carriage  and  its  resulting  obligations. 

For  gther  casea  which  embody  the  doc- 
trine stated  in  tbe  text,  see  Smith  v.  Nor- 
folic  &  W.  R.  Co.  (1000)  48  W.  Va.  88,  36 
S.  £.  B34  (defendant  held  liable  for  an  ag- 
gravated and  unjustifiable  aisault  by  a  con- 
ductor upon  a  passenger  who  wap  being 
ejected  for  disorderly  conduct)  ;  Tcel  v. 
Coal  *  Coke  Co.  (190!))  86  W.  Va.  316. 
66  S.  E.  470  (main  question  discussed  was 
whether  assault  by  brakeman  was  justifi- 
able as  bcin^  niBile  lor  defensive  purposes)  ; 
McDade  v.  Norfolk  t  W.  R.  Co.  (ISIO)  67 
W.  Va.  SB2,  68  S.  E.  378  (similar  remark 
applies). 

WGillingham  V.  Ohio  River  R.  Co.  [180]) 
36  W.  Va.  688,  14  L.R.A.  798,  28  Am.  St. 
Rep.  827,  14  S.  E.  243  {plaintiff,  having 
been  mistaken  for  the  actual  culprit,  was 
given  into  custody  by  a  conductor  on  a 
charge  of  disorderly  conduct).  The  court 
said:  "It  makes  no  dilTerence  what  was 
the  conductor's  motive  for  doing  the  act, — 
how  exclusively  personal  it  may  have  been, 
or  how  foreign  to  the  mnster'a  buaineas  then 
in  band,  of  transporting  the  passenger,  if 
the  act  was  in  violation  of  the  maater's 
duty  to  the  passenger,  which  it  was  the 
conductor's  duty  to  discharge  and  perform 
a*  the  master's  servant  and  in  the  master's 
place.  And  tbe  same  principle  applies  to 
other  acts  in  t)ie  same  circumatancea,  sucb 
as  assault  and  baltprv."  in  answer  to  one 
of  file  interrnnnloripH  the  jury  had  stated 
that  the  conductor  had  been  authorized  by 
the  company  to  cause  tiie  arrest,  but  did 
not  give  the  name  of  any  apecial  ofBcial, 
or  the  manner  or  the  time  of  conferring  the 
authority.  Commenting  upon  this  answer 
the  court  .said:  "Xo  special  authority  from 
any  olTicial  was  needed.  The  liability  oE  the 
company  grew  out  of  its  obligation  to  an- 
swer for  any  injury  inl'ictcd  upon  the 
passenger  by  tbe  wilful  misconduct  or  neg- 
ligence of  its  servant,  who  was  put  in  charge 
of  the  train  for  the  purpose  and  with  the 
duty  of  carrying  the  passengers  safely. 
Tliis  special  question  also  was,  therefore, 
immaterial:  and  if  it  had  l>ceu  answered  as 
40  L.It.A.(K.S.} 


to  the  special  oflicial  with  a  'No'  instcsil 
of  a  'Ves,'  it  would  still  have  been  the  dutv 
of  the  court  not  to  permit  it  to  control  th« 
general  verdict." 

11  In  Milwaukee  &  M.  R.  Co.  t.  linnev 
(1860)  10  Wis.  388,  where  a  conductor  had 
wrongfully  expelled  a  passen^r  from  * 
train,  the  court,  in  laying  down  the  law 
with  reference  to  a  new  trial,  thus  etun- 
mcnted  upon  Weed  v.  Panama  R.  Co. 
(18S8)  17  N.  y.  362,  72  Am.  Deo.  <74,  "The 
rule  established  by  that  case,  as  we  think 
with  much  reason,  is,  that  where  the  mis- 
conduct of  the  agent  causes  a  breach  of  tbe 
obligation  or  contract  of  the  principal,  then 
the  principal  will  he  liable  in  an  action, 
whetuer  such  misconduct  be  wilful  or  ma- 
licious, or  merely  negligent.  Tbe  action. 
though  undeniably  in  tort,  is  treated  vir- 
tually as  an  action  er  contractu  and  gov- 
erned fay  the  same  rule  as  to  damages,  un- 
less the  malice  or  wantonness  of  tbe  agent 
is  brought  home  and  directly  charged  to  the 
principal.  In  this  case  the  contract  be- 
tween the  plaintiff  and  defendants  waa,  that 
in  consideration  of  his  having  paid  to  them 
the  fee  demanded,  they  were  carefully  to 
transport  bim  in  their  cars  from  Madison 
to  Edgerton,  It  is  no  defense  for  their 
breach  of  this  contract  that  it  was  occa- 
sioned by  the  wilful  act  of  their  agent. 
The  corporation  was  incapable  of  executing 
it  except  through  tbe  medium  of  its  agents. 
If  in  so  doing  they  violate  it,  no  matter 
from  what  motive,  their  acts  are  the  acts 
of  their  principals,  who  hold  them  out  to 
the  world  as  capable  and  faithful  in  tbe 
discharge  of  their  duties.  In  no  other  way 
could  the  company  be  held  to  a  performance 
of  its  contracts.  The  case  differs  materially 
from  those  cases  where  the  agent  or  servant 
goes  out  of  the  line  of  his  duty  in  tbe  serv- 
ice of  his  principal  or  master,  and  commits 
a  wilful  injury.  Such  wrong  involve*  no 
violation  of  duty  or  contract  on  the  part  of 
the  master  or  principal." 

11  Bass  v.  Chicago  i  N.  W.  R.  Co.  (1874) 
36  Wis.  4o0,  17  Am.  Rep.  495  (defendant 
liable  for  wrongful  expulsion  of  passenger 
from  a  train  by  a  conductor)  It  should 
be  observed  that,  as  the  tort  here  involved 
was  clearly  within  the  scope  of  the  tort 
feasor's  authority,  the  decision  in  favor  of 
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wrongful  acts  of  his  lerriiitH.  1*  In  a  still 
later  case,  vre  find  the  carrier's  liability 
predicated  upon  the  ground  that  the  tort 
was  committed  hj  the  servant  "within  the 
scope  of  his  emplajment."  U 

Although  the  opinion  does  not  allude  to  { 


the  contractual  obligations  of  a  carrier,  it 
seems  probable,  in  view  of  the  earlier  rul- 
ings, that  this  phrase  was  used  iu  its  broad- 
er sense.  But  it  is  somewliat  remarkable 
that  the  doctrinal  standpoint  of  the  court 
not  defined  more  clearlj. 


the  plaintiff  did  not  require  for  its  support 
BO  broad  a  doctrine  as  that  which  was  for- 
mulated. 

>*In  Craker  t.  Chicago  ft  N.  W.  E.  Co. 
(1879)  36  Wis.  fl67,  17  Am.  Rep.  604,  a 
verdict  in  favor  of  a  female  passenjfer 
against  a  railroad  company  whose  conductor 
had  attempted  improper  familiarities  with 
her  was  sustained.  The  court  reasoned 
thus:  "We  do  not  understand  it  to  be  de- 
nied that  if  such  an  assault  on  the  respond- 
ent had  been  attempted  by  a  HtrBn)>er,  and 
the  conductor  had  neglected  to  protect  her, 
the  appellant  would  have  been  liable.  But 
it  ia  denied  that  the  act  of  the  conductor  in 
maliciously  doing  himself  what  it  was  his 
duty,  for  the  appellant  to  the  respondent, 
to  prevent  others  from  doing,  makes  the  ap- 
pellant liable.  It  is  contended  that,  though 
the  principal  would  be  liable  for  the  negli- 
gent failure  of  the  agent  to  fulfil  the  prin- 
cipat'a  contract,  the  principal  is  not  liable 
for  the  malicious  breach  by  the  airent,  of 
the  contract  which  he  was  appointed  to 
per'orm  for  his  principal;  ai  ne  under- 
stand it,  that  if  one  hire  out  his  dog  to 
guard  sheep  against  wolves,  and  the  dog 
sleep  while  a  wolf  makes  away  with  a  sheep, 
the  ownei  ie  liable  i  but  if  the  dot;  play 
wolf  and  devour  the  sheep  himself,  the 
owner  is  not  liable.  The  bare  statement 
of  tile  proposition  seems  a  reductio  ad  ab- 
Bitrdum.  The  radical  didiculty  in  the  argu- 
ment ia,  that  it  limits  the  contract.  The 
carrier's  contract  it  to  protect  the  passen- 
ger against  all  the  world;  the  appellant's 
construction  is,  that  it  was  to  protect  the 
respondent  against  all  the  world  except  the 
conductor,  whom  it  appointed  to  protect 
her;  reserving  to  the  shepherd's  dog  a  right 
to  worry  the  sheep.  No  aubtletiea  in  the 
books  could  lead  us  to  sanction  ao  vicious 
an  absurdity.  .  .  .  We  are  unwilling  to 
waste  time  or  patience  in  discussing  the  con- 
ductor's violation  of  the  appellant's  con- 
tract with  the  respondent.  Every  woman 
has  a  right  to  assume  that  a  passenger  car 
la  not  a  brothel ;  and  that  when  she  travels 
in  it,  she  will  meet  nothing,  see  nothing, 
hear  nothing,  to  wound  her  delicacy  or  in- 
sult her  womanhood.  It  ie  enough'  to  aay 
that  the  appellant's  contract  of  careful  car- 
riage with  the  respondent  was  not  kept, — 
was  tortiously  violated  by  the  officer  ap- 
pointed by  the  appellant  to  keep  it."  The 
decision  in  Wilson  v.  Young  (1872)  31  Wis. 
6T4,  was  overruled. 

In  FiBk  V.  Chicago  ft  N.  W.  R.  Co.  (1887) 
66  Wig.  469,  flO  Am.  Rep.  878,  32  N.  W. 
527,  an  employee  left  in  charge  of  the  ticket 
office  by  the  ticket  agent  failed  to  return 
the  proper  change  upon  the  sale  of  a  ticket, 
and.  upon  being  asked  therefor  by  the  pur- 
chaser, assaulted  and  struck  him.  Held, 
«  L.E.A.(N.S.) 


that  the  railway  company  was  liable.  The 
court  said:  "Of  course  the  defendant  owed 
the  plaintiff  the  duty  of  treating  him  re- 
spectfully and  properly.  Certainly  it  was 
bound  to  protect  him  against  the  violent 
acts  of  misconduct  of  its  agents.  There 
would  probably  be  no  controversy  as  to  the 
correctness  of  this  view  of  the  law,  or  as 
to  the  liability  of  the  defendant  for  the 
wilful  act  of  a  servant  while  acting  In  the 
course  of  his  employment.  .  .  .  While 
it  may  be  true  that  Edward  W.  Davis  was 
not  the  regular  ticket  agent,  yet,  under  the 
circumstances,  he  must  be  regarded  as  au- 
thorized to  issue  the  tichet.  The  special 
verdict  finds  that  at  this  time  the  'fracas' 
occurred,  or  the  unlawful  assault  was  com- 
mitted. Now,  to  say  that  Edward  \V.  Davis 
was  a  servant  of  the  defendant  in  selling 
the  ticket  and  receiving  pay  for  it,  but 
while  in  the  act  of  refusing  to  return  the 
proper  cliange  and  in  making  the  assault 
was  acting  outside  the  course  of  his  employ- 
ment, is  refining  too  much  upon  the  trans- 
action. It  is  not  as  though  the  fracas  bad 
occurred  at  a  subsequent  time  and  place, 
disconnected  with  the  act  of  selling  the 
ticket  and  making  change.  ...  It  would 
be  unjust  to  hold  that  the  defendant,  which 
was  bound  to  use  all  due  diligence  to  carry 
the  plaintiff  safely  to  his  destination,  was 
not  bound  to  protect  him  against  the  vio- 
lent act  of  its  servant  under  the  circum- 
stances of  the  case.  True,  the  jury,  in  an- 
swer to  the  fourteenth  question,  And  that 
the  striking  of  the  plaintiff  by  Edward  W. 
Davis  was  not  done  by  him  in  the  course 
of  his  employment.  But  this,  in  view  of  the 
other  flndings.  apiounts  only  to  a  conclusion 
of  law,  and  ia  not  controlling  as  to  the 
fact."  The  phrase,  "in  the  course  of  the 
employment,'  clearly  cannot  be  intended  to 
bear  the  same  meaning  as  attaches  to  it  in 
cases  where  no  privity  of  contract  is  in- 
volved; for  the  assault  in  question  was  not 
made  in  furtherance  of  the  master's  busi- 
ness, but  merely  to  grati.'y  the  personal  re- 
sentment of  the  servant.  The  sense  which 
is  ascribed  to  it  by  the  statement  in  the 
text  seems  to  be  the  one  which  is  indicated 
by  the  general  course  of  the  reasoning  in  the 
opinion.  It  is  noteworthy,  however,  that 
the  Craker  Case,  supra,  was  cited  by  coun- 
sel, but  was  not  referred  to  at  all  by  the 
court. 

"Lugner  v.  Milwaukee  Electric  R.  * 
Light  Co.  (1011)  140  Wis.  175,  131  N.  W, 
342  (assault  committed  by  conductor  in  at- 
t^-mpting  to  eject  passenger  for  nonpayment 
of  fare). 

In  RohinHin  v.  Superior  Rapid  Transit 
R.  Co.  |1«BI1I  04  Wis.  .14S.  S4  T..R.A.  205, 
S»  Am.  St.  Rep.  SOfl,  68  N.  W.  961,  where 
the  defendant  was  held   liable   for  ejecting 
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III.  General  diacuiiaion  of  theoHet  re- 
mpectinn  the  nature  and  extent  of  a 
Durrier't  UabtUtg. 

a.  IntroauctUM. 

The  chRTAct«r  of  tbe  torti  tor  wliich  dam- 
ages were  ctaitned  in  the  casea  cited  in  the 
loUowing  general  review  will  be  merely  in- 
dicated by  brief  memoranda.  For  further 
information  regarding  the  circumatancea  in- 
volved and  the  doctrinal  position  of  the 
courta,  the  reader  will  consult  the  aepa- 
rat«  aectiona  which  deal  with  the  deciaiona 
in  each  jurisdiction.  An  analysis  of  tliose 
decisions  shows  that  tlipy  illustrate  three 
different  theories  as  to  the  nature  and  lim- 
its ol  a  carrier's  liability  in  respect  of 
injuries  resulting  from  wilful  raiaconduct 
of  hia  servant. 

b.  Theory  tcAlch  treats  the  «antra«t  aa 

a  negligible  (actor. 

Under  one  theory,  no  specific  si(;ninc«nce 

ia   attached   to   the   element   of   privity   of 

contract    as   between    the    carrier    and    the 

passenger.     In  this  point  of  view  it  is  ob- 

a  passenger  who  had  paid  his  fare,  the 
only  point  actually  discussed  was  whether 
exemplary  damages  were  recoverable. 

>■  For  CBSes  in  which  actions  were  held  to 
be  maintainable  by  peraons  who  had  been 
ejected  from  vehicles  or  railway  cars,  sec 
Bayley  v.  Manchester,  S.  4  L.  R.  Co.  (1873) 
Ia  R.  8  C.  P.  (Exch.  Ch.)  148,  42  L.  J.  C.  P. 
N,  S.  78,  28  L.  T.  N.  S.  388,  25  Eng.  Rul. 


Northern  H.  Co.  (18!>;i|  82  L.  .1.  Q.  B.  N.  8. 
624.  »  Times  L.  R.  318,  fi  Rcpoits,  535; 
Hanlon  v.  Glasgow  4  S.  W.  R.  Co.  11890) 
1  Sc.  Peas.  Cna.  Sth  series  5.59;  Turner  v. 
North  Beach  &  M.  R.  Co.  (1809)  34  Cal. 
504;  Chicago,  B.  4  Q,  R,  Co.  v.  Brvan  (1878) 
90  III.  126;  Chicnpo  Union  Traction  R.  Co. 
v.  McCIevey  (1008)  126  111.  App.  21 ; 
Evansville  &  C.  R.  Co.  v.  Baum  (1888)  28 
Ind.  70;  Jeffcr.sonvil!e  R.  Co.  v.  Rogers 
(1871)  38  Ind.  116  10  Am.  Rep.  103;  Indi- 
anapolis. P.  4  C.  R.  Co.  V.  Anthony  ()S73) 
43  Ind.  383;  Terre  Haute  4  I.  R.  Co.  v.  Fits- 
gerald  (1874)  47  Ind.  70;  Pittsburgh,  C.  ft 
St.  I..  R.  Co.  V.  Theobald  (1876]  51  Ind. 
248;  Moore  v.  Fitchburg  R.  Corp.  (IS.IS) 
4  Gray,  485,  64  Am.  Dec.  83;  Great  West- 
ern R.  Co.  V.  Miller  (I860)  19  Mich.  305; 
Travers  v.  Kansas  P.  R.  Co.  (1876)  03  Mo. 
421;  Passenger  R.  Co.  v.  Young  (1871)  21 
Ohio  St.  518,  8  Am.  Rep.  7S;  Lugner  v. 
Milwaukee  Electric  R.  4  Light  Co.  (1011) 
140  Wis.  17S,  131  N.  W.  342. 

The  action  was  also  held  to  be  main- 
tainable in  Trnhing  v.  California  Nav.  4 
Improv.  Co.  (181181  121  Cal.  137.  53  Pac, 
644,  where  the  officers  of  a  steamer  im- 
prisoned plaintifT  and  ejected  him  before  he 
reached  his  destination,  and  in  Redding  t. 
40  L.R.A.(N.S.) 


vioua  that  the  only  question  to  be  coHid- 
ered  is  whether  tbie  given  act  was  or  was 
not  within  the  acope  of  the  tort  feasor'! 
employment  or  authority,  in  tbe  senae  ia 
which  that  phrase  ia  used  in  actions  by 
Btrangera.  That  is  to  say,  the  passenger 
is  or  is  not  deemed  to  be  entitled  to  re- 
cover, according  aa  the  immediate  pnrpote 
of  the  act  was  or  was  not  the  furtherance 
of  the  carrier's  buaineas.  It  ia  upon  this 
basis  that  the  passenger's  right  of  reeoveir 
alwaya  has  lieen  and  is  still  tested  in  tlw 
I'nited  Kingdom  and  tbe  British  Possea- 
aions  generally.  The  same  doctrine  hu 
been  applied  at  one  time  or  another  in  a 
consiaerable  number  of  American  cases. 
The  decisions  rendered  with  reference  to  it 
have  involved  tbe  following  deacriptions  of 
torts: 

(1)  Tbe  wrongful  removal  of  a  passen- 
ger from  a  vehicle  or  other  place  where  be 
had  a  right  to  be.  i< 

(2)  The  removal  of  a  passenger  in  aa 
improper  manner  from  a  vehicle  or  other 
place  where  he  had  no  right  to  be.  IT 

(3)  Tlie  Bubjection  of  a  passenger's  per- 
son to  some  other  kind  of  violence.  U 

South  Carolina  R.  Co.  (1871)  3  S.  C.  1,  16 
Am.  Eep.  681,  where  a  negro  passenger 
assaulted  and  dragged  out  of  a  waitin;; 
room  was  held  to  1^  entitled  to  damages. 

>T  Tlie  action  was  held  to  be  maintainaUt 
in  Seymour  v.  Greenwood  (1861)*7  Hurlst 
4  N.  (Exeb.  Ch.)  355,  8  Jur.  N.  S.  214,  30 
L.  J,  Exch.  N.  S.  327,  9  Week.  Rep.  785. 
4  L.  T.  N.  S.  833  affirming  (1881)  6  HurUt- 
4  N.  359,  30  L  J.  Exch.  N.  S.  189.  9 
Week.  Rep.  518;  Converse  v.  Washingtoa 
4  G.  R.  Co.  (1876)  2  Mac  Arth.  504  (ejec- 
tion from  moving  train);  New  York,  L.  E. 
&  W.  R.  Co.  V.  Haring  (1885)  47  N.  J.  L. 
137.  54  Am.  Rep.  123,  (conductor  used  on- 
necpHsary  force  in  ejecting  a  passenger  for 
refusal  to  pay  his  fare) ;  &IcKinlev  r.  Chi- 
cago 4  N.  W.  R.  Co.  (1878)  44  Iowa,  3U. 
24  Am.  Rep.  748  (brakeman  used  excessive 
force  in  preventing  a  man  from  entering  a 
car  reserved  for  ladies). 

!■  The  carrier  was  held  liable  in  Lonis- 
ville,  N.  A.  ft  C.  R.  Co.  T.  Wood  (18871 
113  Ind.  644,  14  N.  E.  572,  18  N.  E.  197 
(railway  passenger  while  alighting  was 
Hpiied  and  thrown  off) ;  Baltimore  ft  0.  B. 
Co.  V.  Blocher  (1867)  27  Md.  277  (plaintiff 
was  compelled  by  a  threat  of  expulsion  to 
pay  bis  fare  a  second  tine)  ;  Ramsden 
V.  Boston  ft  A.  R.  Co.  (1870)  104  Mass.  117, 
6  Am.  Rep.  200  (assault  committed  to  en- 
force the  payment  of  fare);  Texas  ft  P.  B. 
Co.  V.  Graves  [1882;  Tex.  Sup.)  2  Posey 
Unrpp.  Css.  (Tex.)  308  (aaaanlt  made  upon 
plaintiff  by  conductor  for  the  purpose  of 
protecting  another  passenger  who  was  sap- 
posed  to  he  in  danger  of  being  injured  bv 
plnintilTi;  Robertson  v.  Balmain  New  Fen.v 
Co.  (1(106)  6  New  South  Wales  St.  Rep. 
195,     23     N.     W.     TO      (recovery     allowed 


.Goi>^[c 


NOTE  TO  NEVILLE  t.  SOUTHERN  B.  CO, 


(4)  Wrongful  arreat,  false  imprison- 
mcnt,  or  miklicioua  prosecution.  IV 

In  Beveral  of  the  jurisdictions  in  wliicli 
cases  have  been  decided  with  reference  to 
this  criterion,  the  conception  of  an  abao- 
)ut«  duty  on  the  carrier's  part  to  protect 
hia  paaaengera  againat  the  torts  of  liis  serv- 
ants has  now  been  adopted.  This,  however, 
is  a  doctrinal  development  which,  so  far 
aa  actual  right  of  recover;  is  concerned, 
can  be  material  only  in  relation  to  circum- 
Btances  under  whicfi  claima  are  nonenforce- 
able,  if  the  carrier  is  asaumed  not  to  be 
anawerable  for  any  torta  of  hia  servant  ex- 
cept those  committed  within  the  scope  of 
his  employment  or  authority.  It  ia  obvl- 
oua,  therefore,  that,  as  the  plaintiEFa  were 
Bucceasful  in  moat  of  the  caaea  cited  in  the 
present  section,  they  were  in  no  wiae  preju- 
diced by  the  fact  that  thnae  caaea  were  de- 
cided with  reference  to  the  more  reatricted 
theory  regarding  the  carrier's  liability.  The 
decisions  show  that  that  theory  haa  been 
Buperaeded,  aa  the  teat  of  responsibility 
for  wilful  torts  generallj-,  in  Ittinoia,  Indi- 
ana, Iowa,  Maryland,  Masaaehuaetta,  Texas, 
and  Wisconsin ;  and  as  the  test  of  reapon- 
sibility  for  the  abuse  of  criminal  process 
also  in  Arkansas,  Maryland,  Missouri,  and 
Texas.     The  Tennessee  caaea  indicate  a  au- 


L  lorta  of  the  for- 


c.  Theory  which  treats  the  contract  aa 
a  factor  eitending  (he  carrier't  lia- 
bllitjf  to  a  Umlted  cla»M  o/  acts. 

Under  another  theory  the  contract  of  car- 
riage   has   been    regarded    as   an   element 

which  operates  ao  as  to  extend  the  car- 
rier's liability  to  wilful  torts  in  ao  far  as 
they  are  "within  the  scope  of  the  employ- 
ment" of  the  tort  feaaors;  this  phrase  be- 
ing used  in  the  same  sense  as  it  beara  in 
tlie  class  of  cases  adverted  to  in  the  pre- 
ceding section.  This  theory  waa  first  pro- 
pounded in  New  York  at  a  time  when  the 
general  rule  which  prevailed  both  in  that 
jurisdiction  and  elsewhere  limited  the  vica- 
rious liability  of  a  master  to  negligent  acts- 
Its  adoption,  therefore,  eatablisbed  au  im- 
portant distinction  in  favor  of  passengers 
as  contrasted  with  atrangera.  In  cases  de- 
cided in  that  atate  both  before  and  after 
the  recognition  of  the  broader  doctrine  dis- 
cussed in  the  following  section,  it  was  ap- 
plied with  reference  to  claims  in  respect  of 
the  following  torts: 

(!)   Miaconduct    which    caused    delay    in 
tlie  tnovement  of  a  train. » 


for  an  assault  committed  by  the  servants 
of  a  ferry  company  in  attempting  to  enforce 
a   regulation). 

Recovery  was  denied  on  the  ground  of 
lack  of  authority,  in  Pittsburg,  A.  &  M. 
Pass.  R.  Co.  V.  Donahue  (ISTl)  TO  Pa.  119, 
where  a  paasenger  was  struck  by  a  driver 
with  an  iron  bar,  so  that  ho  was  forced 
off.     But  this  is  a  very  dubious  case. 

For  cases  in  which  the  right  of  recovery 
waa  denied  for  the  reason  that  the  given 
torts  were  outside  the  line  of  the  duty  of 
the  tort  feasors,  see  Goodloc  v.  Memphis 
&  C.  R.  Co.  418041  107  Ala.  233,  29  L.R.A. 
729,  54  Am.  St.  Rep.  67,  18  So.  108  (pas- 
senger accidentally  struck  white  a  servant 
waa  engaged  in  a  friendly  scufBe  with  a 
fellow  servant;  dubious  decision,  so  far  as 
Alabama  is  concerned);  Little  Miami  R. 
Co.  V.  Wetmore  (1806)  19  Ohio  St.  110,  2 
Am.  Rep.  373  (asaauit  actuated  by  personal 
resentment);  Scanlon  v.  Suter  (ltJ93)  15S 
Pa.  275,  27  Atl.  903  (asaauit  during  per- 
sonal altercation);  Berryman  v.  Pennsyl- 
vania R.  Co.  (1910)  228  Pa.  621,  30  L.R.A. 
(N.S.)  J049,  77  Atl.  ion  (assault  during 
personal  altercation) ;  Emeraon  v.  Niagara 
Nav.  Co.  (1883)  2  Ont.  Rep.  623  (asaauit 
made  by  the  purser  of  a  steamboat  upon  a 
passeni^r  with  whom  he  had  had  a  dispute 
regardmg  the  payment  of  the  fare). 

Ib  McFarlan  v.  Pennsylvania  R.  Co. 
(IDOl)  leg  Pa.  40S,  4Q  Atl.  270,  where  a 
conductor  assaiilted  the  plaintiff  as  he  was 
entering  a  train,  a  verdict  in  hia  favor  was 
sustained  on  the  ground  that  the  evidenoe 
40  L.R.A.(N.S.) 


justified  the  inference  that  the  tort  waa 
committed  in  the  course  of  the  conductor's 
employment. 

1*  Recovery  waa  allowed  in  Moore  v. 
Metropolitan  R.  Co.  {1872)  L.  R.  8  Q.  B. 
38,  42  L.  J.  Q.  B.  N.  S.  23,  27  I*  T.  N.  8. 
679,  21  Week.  Bep.  145;  West  Chicago 
Street  R.  Co.  v.  Luleich  (1899)  85  HI.  App. 
943;  Berry  v.  Carolina  C.  A  0.  R.  Co.  (IBll) 
155  N.  C.  287,  71  S.  E.  322;  Eichengreen 
V.  Louisville  t  N.  R.  Co.  (1896)  96  Tenn. 
220,  31  L.R.A.  702,  64  Am.  St.  Rep.  833, 
34  S.  W.  21Q;  Duggan  v.  Baltimore  ft  0. 
R.  Co.  (1893)  159  Pa.  248,  30  Am.  St.  Rep. 
672,  28  Atl.   182,   186. 

The  right  of  action  was  denied  in  Eastern 
Counties  R.  Co.  v.  Broom  (1861)  6  Exch. 
(Exch.  Ch.)  314,  20  L.  J.  Exch.  N.  S.  108, 
15  Jur.  297  (ticket  collector);  Little  Rock 
Traction  &,  Electric  Co.  v.  Walker  (1898) 
85  Ark.  144,  40  Ut.A.  473,  45  S.  W.  57 
[overruled  by  later  cases);  Lafitte  v.  New 
Orleans  City  t  Lake  R.  Co.  (1891)  43  La. 
Ann.  34,  12  L.R.A.  337,  8  So.  701 ;  Schmidt 
V.  New  Orleans  R.  Co.  (1906)  118  La.  311, 
7  LJl.A,(N.S.)  162.  40  So.  714;  Central  R. 
Co.  v.. Brewer  (18B4)  78  Md.  401,  27  hJRA.. 
83,  28  Atl.  816;  Galveston,  H.  i  S.  A.  R. 
Co.  V.  Donahue  (18H21  60  Tex.  162  (now 
overruled) ;  Cunningham  v.  Seattle  Electric 
R.  i.  P.  Co.  (1802)  3  Wash.  471,  28  Pac. 
74S. 

M  Weed  V.  Panama  R.  Co.  (1858)  )7  N.  Y. 
362,  72  Am.  Dec.  474  (act  of  conductor 
which  caused  delay  in  movement  of  train). 


Goo'^lc 


1050 


NOTE  TO  NEVILLE  v.  SOUTHERN  R.  00. 


(2)  A  Biidilon  cessation  of  work,  which. 
c«used  a  delftj  in  tlio  transportation  of 
goods.  <tO* 

(3)  The  wrongful  removal  of  k  passenger 
from  a  railway  car,  » 

(4)  Tbe  removal  of  a  passenger  in  an 
improper  mannpr  from  a  railway  car,  M  or 
from  some  part  thereof.  *> 

(5)  The  use  of  insulting  laDgunge  to  a 
passenger.  ■* 

(S)    Wrongful  arrest  and  false  imprison- 

The  oTiftinsl  doctrine  of  tbe  New  York 
courts  has  been  applied  in  a  few  other 
jurisdictions.  M  But  as  the  consensus  of 
judicial  opinion  is  now  overwhelmingly  in 
favoT  of  imputing  to  masters,  even  wliere 
the  aggrieved  parties  are  strangers,  liability 
for  the  wilful  torts  of  their  servants,  it  is 
obvious  that  a  doctrine  of  which  the  es- 
sence is  merely  that  the  contract  of  car- 
riage serves  to  create,  in  respect  of  such 
torts,   a   liability   which    would   not   other- 


Under  a  third  theory  the  contract  of 
carriage  ia  regarded  as  an  element  which 
operates  so  as  to  impose  upon  the  carrier 
an  absolute  liability  in  respect  of  the  wil- 
ful torta  of  his  servants.  The  torts  in  re- 
spect of  which  liability  has  been  imputed 
to  carriers  upon  this  footing  have  in  msny 
instances  been  of  such  a  nature  that  the 
plaintiffs  would  have  been  entitled  to  it- 
cover  under  either  of  the  theories  discussed 
in  the  two  preceding  sections. 

(1)  The  wrongful  removal  of  a  passenger 
from  a  railway  car  or  other  place  where  be 
had  a  right  to  be,  by  a  servant  autboriied 
to  effect  the  removal, " 

(2)  The  removal  of  a  passenger  by  such 


aoi  BlackBtock  v.  New  York  4,  E.  E.  Co, 
0659)  20  N.  Y.  48,  75  Am.  Dec.  372,  afBrm- 
ing  (1857)  1  Hobw.  77. 

■1  The  liability  of  the  carrier  was  afGmied 
in  the  followin.g  cnspti,  decided  before  the 
change  of  doctrine  in  New  York:  lliggins  v. 
Watervliet  Tump.  &  R.  Co,  (1871)  46  N.  Y. 
23,  7  Am.  Rep.  SltS;  Hamilton  v.  Third  Ave. 
H.  Co.  (]873)  53  N.  Y.  25;  SchullK  v.  Third 
Ave.  R.  Co.  (1880)  14  Jones  &  S.  211;  Mur- 
phy V.  Central  Park,  N.  4  E.  River  R.  Co. 
(1882)  10  Jones  A  S.  03;  Rown  v.  Chris- 
toplier  t  T.  Street  R.  Co.  (18S.>)  .14  Hun, 
471:  Wright  v.  Glens  Falls,  S.  H.  4  Ft.  E. 
Street  R.  Co.  {18i)8)  24  App.  Div.  617,  48 
N.  Y.  Supp.  lOvitl. 

••For  coses  in  which  the  action  was  held 
to  be  maintainiihle,  see  Jacknon  v.  Second 
Ave.  R.  Co;  {1872}  47  N.  Y.  274.  7  Am.  Kep. 
44ii;  Peck  v.  New  York  C.  &  H.  R.  R.  Co. 
(1877)  70  N.  Y.  587,  affirming  (1875)  4 
Ilun,  236,  6  Thomp.  &  C.  436;  Meier  v. 
Second  Ave.  R.  Co.  (1861)  8  Bosw.  3115. 

It  is  apprehended  that  the  decision  in 
iBnnes  v.  Third  Ave.  R.  Co.  (1871)  47  N.  Y. 
V22.  7  Am.  Rep.  418,  where  the  act  of  a 
conductor  in  ejecting  a  passenger  in  an  im- 
proper manner  was  held  not  to  he  within 
the  seope  of  his  employment,  was,  upon 
the   fnots,  erroneous. 

MsUea  V.  Sixlh  Ave.  R.  C<i.  (1875)  62 
N.  Y.  180.  20  Am.  Rep.  480;  Moritz  v.  In- 
tenirlmn  Stri'ct  R.  Co.  (1903;  App.  Div.)  84 
X.  Y.  Supp.  102  (action  held  to  he  main- 
tainiihle when  motormnn  struck  plaintiff 
for  the  purpose  of  making  him  get  off  the 
front  platform  of  a  street  car).  The  last- 
mentioned  case  was  decided  after  the  change 
of  doctrine. 

■*In  Parker  v.  Erie  R.  Co.  (1875)  5  Hun, 
57,  insulting  words  uttered  hr  a  conductor 
in  the  course  of  a  personal  alfercBtion  were 
held   not  to  he  imputable  to  the  carrier. 

MThe  npticni  were  held  lo  he  maintain- 
able  in  I.viich  v.  Metropolitan  Elev.  R.  Co. 
40  L.I!.A.'(N.S.) 


(1882)  90  N.  Y.  77,  43  Am.  Rep.  141;  Mulli- 
gan V.  New  York  4  R.  B.  R.  Co.  (1892) 
129  N.  Y.  506,  14  L.R.A.  791,  26  Am.  St. 
Rep.  539,  29  N,  E.  952;  Palmeri  v. 
Manhattan  R.  Co.  (1892)  133  N.  Y.  261. 
10  L.R.A.  136,  28  Am.  St.  Rep.  032,  30 
N.  E.  3001;  Hown  v.  Christopher  &  T. 
Street  R.  Co,  (1885)  34  Hun;  471;  Corbett 
y.  Twenty-Third  Street  R-  Co,  (1886)  4! 
Hun,  587;  Shea  v.  ManhatUn  R:  Co.  (1890; 
C.  P.)  15  Daly,  628,  29  N.  Y.  S.  H.  31S, 
8  N.  Y.  Supp.  332.  It  should  he  observed 
that  all  these  cases,  except  the  flr«t,  were 
decided  after  the  change  of  doctrine. 

■■The  Weed  Case  (note  20.  supra)  was 
relied  upon  in  Converse  v,  Washington  & 
G.  R.  Co.  (1876)  2  Mac  Arth.  504  (ejection 
from  moving  train);  Milwaukee  &  M.  R. 
Co.  V.  Finney  (1860)  10  Wis.  388  (ejec- 
tion from  train). 

■T  In  the  following  cases  the  plaintiffs 
were  ejected  from  railway  cars  by  or  under 
the  directions  of  conductors;  Murpbv  r. 
Western  A  A.  R.  Co.  (1886)  23  Fed.  637; 
Louisville  &  N.  R.  Co.  v.  Perkins  (1009) 
141  Ala.  326,  39  So.  305;  Atlanta  Consot 
Street  R.  V.  Keeny  (1806)  90  Ga.  266.  33 
L.RA.  824,  25  S.  E.  620;  Illinois  C.  R.  Co. 
V.  Davenport  (1808)  177  lU.  llO,  62  X.  E. 
206  (ejection  hy  brakeman'  acting  under 
orders  of  conductor) ;  Chicago,  R.  I.  A,  P.  R. 
Co.  V.  Barrett  (1884)  16  III.  App.  17; 
Southern  Kansas  R.  Co.  v.  Rice  (1888)  3S 
Knn.  398,  5  Am,  St.  Rep.  766.  16  Pac.  817; 
Winnepar  v.  Central  Pass.  R.  Co.  (1887) 
8.j  Kv.  647,  4  S.  W.  237;  Tanger  v.  South- 
west Missouri  Electric  R.  Co.  (1900)  85  Mo. 
App.  28;  (1880)  21  Mo.  App.  300;  (^ielev 
V.  Central  P.  R.  Co.  (1878)  11  Nev.  350'  31 
Am.  Rep,  757;  Muckle  v.  Rochester  R.  Co. 
(18!>4)  70  Hun,  32,  29  N.  Y.  Supp,  732: 
Smith  V.  Manhattan  B,  Co.  (1892;  C.  P.)  4S 
X.  Y.  S.  R.  805.  18  N.  Y.  Supp.  759;  Mon- 
nier  v.  New  York  C.  4  H.  R.  R.  Co.  (1002) 
70  App.   Div.  405,   75  N.   Y.   Supp.  621; 
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k  Berrant  in  an  improper  manner  from  a 
railvny  car  or  other  place  where  he  had  no 
right  to  be.  •* 

(3)  An  assault  committed  upon  »  ptia- 
Ben^er  for  the  purpose  of  enforcing  a  regu- 
lation whicii  he  was  bound  to  observe. » 

On  the  other  hand,  the  wider  consC' 
quencea  of  predicating  an  absolute  obliga- 
tion on  the  carrier's  part  to  protect  the 
passenger  against  the  wrongfu]  acts  of  his 


servants  are  apparent  in  decisions  by  which 
the  liability  of  the  carrier  hoa  been  affirmed 
in  respect  of  sucb  miafeasancea  a«  these. 

(4)  Tlfe  wrongful  removal  of  a  passenger 
from  a  railway  car  b;  a  servant  not  author- 
ized to  elTect  the  removal.  10 

(5)  An  aesault  made  upon  the  passenger 
in  the  course  of  a  personal  altercation  be- 
tween him  and  a  servant.  >i 


Schwartiman  v.  Brooklyn  Heigiits  R.  Co. 
(1903)  84  App.  Div.  608,  82  N.  Y.  Supp,  8B0. 

"When  a  railway  company  puts  a  con- 
ductor in  charge  of  its  train,  and  he  pur- 
posely and  wrongfully  ejects  the  passenger 
from  the  cars,  the  railway  company  must 
bear  the  hlame  and  pay  the  damages." 
Cooley,  Torts,  2d  ed.  p.  626,  quoted  in 
Oillingham  v.  Ohio  River  R.  Co.  (1891)  36 
W.  Va.  594,  14  L.R.A.  798,  29  Am.  St.  Rep. 
827.  14  S.  E.  243. 

The  remedial  rights  of  a  passenger  wrong- 
fully ejected  from  a  railroad  train  cannot 
be  affected  by  any  rule  of  the  carrier  pre- 
scribing the  duties  of  its  agents  or  conduc- 
tors. Baltimore  &  0.  R.  Co.  v.  Thornton 
(1911)  110  C.  C.  A.  502,  IBS  Fed.  888  (ejec- 
tion of  person  who  had  purchased  a  wrong 
ticket  from   the  company's  agent). 

The  right  of  a  pas<ienger  to  recover  dam- 
ages for  being  wrongfully  compelled  to 
move  to  another  car  in  the  same  train 
was  affirmed  in  Southern  R.  Co.  v;  Thur- 
man  (IflOB)  121  Ky.  716,  2  L.R.A.(N.S.) 
1109,  00  S.  W.  240. 

Seaboard  Air-Line  R.  Co.  v.  O'Qiiin  (1905) 
124  Ga.  357,  2  L.R.A.(N.S.)  472,  62  S.  E. 
427.  The  law  is  thus  laid  down  in  the 
syllabus  written  by  the  court;  "When  a 
common  carrier  undertakes,  through  its 
aervants,  to  exercise  its  right  to  eject  from 
its  care  passenjjers  who  have  been  guilty 
of  disorderly  conduct,  it  acts  at  its  peril  in 
determining  their  identity;  and  if,  by  mis- 
take, one  who  has  in  no"  way  forfeited  his 
rights  as  a  passenger  be  ejected,  the  carrier 
will  be  linble  to  respond  in  damages  for 
the  tort  thus  committed  by  its  servants, 
their  good  faith  being  only  available  in  de- 
feating a  recovery  of  punitive  damages." 

**  Railway  compunies  were  held  liatilp  for 
the  acts  of  conductor)  in  Gallcna  v.  Hot 
Springs  R.  Co.  (1882)  4  McCrary,  371,  13 
Fed.  136  [conductor  used  londcd  revolver  in 
ejecting  passenper) ;  Louisville  &  N.  R.  Co. 
V,  Whitman  (188.5}  70  Ala.  328;  Western 
&  A.  R.  Co.  V.  Turner  (1884)  72  Ga.  2!12, 
63  Aro.  Rep.  842  (unnecessary  force  used 
in  ejecting  person  who  went  on  freiglit 
train  to  treat  with  conductor  about  a  pas- 
sage in  the  customary  manner)  ;  lUinnis  C. 
R.  Co.  v.  Davenport  (1808)  177  III.  110, 
62  N.  E.  260  (passenger  ejected  from  mov- 
.ing  train  by  brakeman  acting  under  order 
of  conductor) ;  Chicago.  R.  I.  4  P.  B.  Co. 
T.  Barrett  (1884)  16  111.  App.  17  (unrea- 
sonable force  used  in  ejecting  a  pnfisen^er 
who  had  misconducted  himself);  Illinois  C. 
R.  Co.  T.  Sheehan  (Ifissi  20  111.  App.  flO 
(passenger  ejected  from  moving  train) ;  Bal- 
40  L.R.A.(N.S.) 


timore  &  O.  R.  Co,  v.  Norris  (1897)  17  Ind. 
App.  189,  60  Am.  St.  Rep.  166,  46  N.  E. 
eS4  (unnecessary  force  used  in  ejecting  per- 
son wlio  refused  to  pay  proper  fare);  Citi- 
tene'  Street  R.  Co.  v.  Clark  (1904)  33  Ind. 
App.  190,  104  Am.  St.  Rep.  249,  71  N.  B. 
53;  Mcfiinnia  v,  Missouri  R.  Co.  (1886)  21 
Mo.  App.  39S;  International  ft  O.  N.  R.  Co. 
v.  Miller  (18B4)  Q  Tex.  Civ.  App.  104,  23 
S.  W.  233,  writ  of  error  denied  in  (1895) 
87  Tex.  430,  29  S.  W.  235. 

Passengers  who  had  been  subjected  to 
table  violence  by  servants  engaged 
ng  them  from  one  part  of  a  vessel 
zo  anoiner  were  held  to  be  entitled  to  re- 
cover, in  New  Jersey  8.  B.  Co,  v.  Brockett 
(1887)  121  U.  S.  637  30  L.  ed.  1049,  7  Sup. 
Ct.  Rep.  1039;  R.  B.  Springer  Transp.  Co.  v. 
Smith  (1880)  16  Lea,  498,  1  S.  W.  280. 

"Central  of  Georgia  R,  Co.  v.  Mot«B 
[1903)  117  Ga.  023,  02  L.R.A.  507,  97  Am. 
St.  Kep,  223,  43  S.  E.  000;  St.  Louis  South- 
western R.  Co.  v.  Johnson  (1902)  29  Tex. 
Civ,  Ajip.  184,  68  S.  W.  68  (conductor  used 
force  in  trying  to  quiet  a  disorderly  paa- 
senger).  See  also  the  cases  cited  in  notes 
27,  28,  supra. 

">  Lindsay  v,  Oregon  Short  Line  R.  Co. 
(1907)  13  Idftlio,  477,  12  L.R,A.(N,S.)  184, 
90  Pac.  984;  Wabaah  R.  Co.  v.  Savage 
(1886)  110  Ind.  156,  9  N.  E.  85;  Cain  v. 
Minneapolis  &  St.  L.  R.  Co.  (1888)  39  Minn. 
207,  39  N.  W.  635. 

»iNew  Orleans  &  N.  E.  H.  Co.  v.  Jopes 
(1891)  142  U.  S.  18,  35  L.  ed.  919,  12  Sup. 
Ct.  Hep.  109;  Texas  &  P,  R.  Co.  v.  Williams 
(1894)  10  C.  C.  A.  463.  23  U.  S.  App.  379, 
62  Fed.  440;  Cnllena  v.  Hot  Springs  R.  Co. 
(188-2)  4  McCrary,  371,  13  Fed.  116  (charge 
to  jury) ;  Rohrback  v,  Pullman's  Palace 
Car  Co.  (1900)  166  Fed.  797;  Lampkin  v. 
Louisville  &  N,  R,  Co.  (1894)  106  Ala.  287, 
17  So.  448;  Birmingham  R,  ft  Electric  Co. 
V.  Eaird  (1900)  130  Ala.  334,  54  L.R.A.  752, 
89  Am.  St.  Rep.  43,  30  So.  4.76;  Birming- 
ham R.  Light  ft  P.  Co.  V.  Mullen  (1003} 
138  Ala.  614,  35  So.  701;  Alabama  City, 
G.  ft  A.  R.  Co.  V.  Sampley  (1910)  169  Ala. 
372,  53  So.  142;  St.  Louis,  I.  M.  ft  S.  R.  Co. 
V.  Dowgiallo  (1907)  82  Ark.  289,  101  8.  W. 
412;  Pelot  v.  Atlantic  Coast  Line  H.  Co. 
(1910)  80  Fin.  159,  53  So.  937;  Gasway  t. 
Atlanta  ft  W.  P.  R.  Co.  (1B77)  5S  fin.  216; 
Peeples  v.  Brunswick  ft  A.  R.  Co.  (1878)  60 
C.a.  281;  Atlanta  &  W.  P.  R.  Co.  v.  Condor 
(18351  75  C,n.  61;  Peavv  v,  Georgia  -R.  ft 
Bkg.  Co.  (388S)  81  Ga.  4S.>,  12  Am.  St.  Hep. 
334,  8  S.  E.  70:  Savannah  Street  R.  Co.  v. 
lirvan  (1890)  8R  Ga.  312.  22  Am.  St.  Rep. 
464,  12  S.  E.  307;  East  Tcnhcfscc,  V.  ft  " 
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R.  Co.  T.  Fleetwood  (3892)  00  C.a.  23,  15 
S.  E.  778;  Ccorgia  R.  4  Bkp.  Co.  v.  Rich- 
mond (1806)  OS  Ca.  495.  2.'>  S.  E.  Sli.l; 
Bnirswjpk  t  W.  R.  0>.  v.  Moore  (1SU7) 
101  G«.  684.  28  S.  K.  1000;  Geontia  R.  * 
Bkg.  Co.  V.  Hopkins  (1H01>)  108  (ia.  324, 
75  Am.  St.  Rep.  30,  33  S.  E.  905;  Dannen- 
berg  V.  Berkn<?r  (1S03)  118  Ga.  836.  45  S. 
E.  682  (flrat  appeal  (1902)  116  Ga.  055.  60 
L,R.A.  559,  43  S.  E.  463);  Savannah  Elec- 
tric Co.  V.  I'ritchnrd  (IfllO)  133  Ga.  747, 
60  R.  E.  952;  Manon  t.  Nashville,  C.  A.  St. 
L.  R.  Co.  (1910)  135  Ga.  741,  33  L.R.A. 
(X.S.)  280,  70  S.  E.  225;  Chieago  ft  E.  R. 
Co.  V.  Flexmau  (1S82)  103  111.  540,  42  Am. 
Rep.  33,  alTiTmmg  (1881)  9  111.  App.  250; 
McMahon  v.  Chicago  City  R.  Co.  ( 1909 )  239 
III.  334,  83  K.  R  223,  amrming  (1903)  143 
III  App.  608;  Hanson  v.  L'rbana  4  C.  Elec- 
trie  Street  R.  Co.  (1897)  75  111.  App.  474; 
Terre  Haute  4  I.  R.  Co.  v.  Jackson  (1881) 
81  Tnd.  19;  Indianapolis  Union  R.  Co.  v. 
Cooper  (1802)  Q  Ind.  App.  202,  33  X.  E, 
21S:  Baltimore  4  0.  S.  W.  R.  Co.  v.  Davis 
(1600)  44  Ind.  App.  37S,  89  N.  £.  403; 
Memphis  4  C.  Packet  Co.  v.  Pikey  (1895) 
142  Ind.  304,  40  N.  E.  527  (passenger  aboi 
bj  second  mate  of  steamer) ;  Atchison,  X.  4 
S.  F.  R.  Co.  V.  Henry  (1895)  55  Kan.  716, 
29  L.R.A.  465.  41  Pac.  952;  Missouri  P.  R. 
Co.  V.  Dwinney  (1903)  86  Kan.  776  71  Psc. 
855;  Sherley  v.  BillingB  (1871)  8  Bush,  147, 

8  Am.  Rep.  451;  Wise  v.  Covington  4  C. 
Street  R.  Co.  91  Ky,  537,  16  S.  W.  351; 
Louisville  R.  Co.  v.  Kupper  (1009)  —  Ky. 
— ,  118  S.  W.  206;  Keene  v.  Lizard   (1833) 

9  La.  431.  25  Am.  Dec.  107;  Block  v.  Ban- 
nerman  (1855)  10  La.  Ann.  1;  Williams  v. 
Pullman  Palace  Car  Co,  (1398)  40  La.  Ann. 
417.  8  Am.  St.  Rep.  538,  4  So.  85;  Lafitte 
v.  New  Orleans  City  4  Lake  R.  Co.  (1891) 
43  La.  Ann.  34,  12  L.R.A.  337.  8  So.  701; 
Goddard  v.  0 rand  Trunk  R.  Co.  (1869)  67 
Me.  202,  2  Am.  Rep.  39;  Central  R.  Co.  v. 
Feaeock  (1888)  69  Md.  257,  »  Am.  St.  Rep. 
425,  14  Atl.  709;  McGilvrny  v.  West  Enil 
Street  R.  Co.  (1805)  H)4  Mass.  122.  41 
X.  E.  118;  Jackson  v.  Old  Colony  Street  R. 
Co.  (1010)  208  Mass.  477,  30  L.R.A,(N,S.) 
1046,  02  N.  E.  725,  19  Ann.  Os.  615;  Hor- 
gan  V.  Boston  Etev.  R.  Co.  (1911)  20S  Mass. 
287,  94  N.  E.  386;  Hanson  v.  European  4 
N.  A.  R.  Co,  (1873)  62  Me.  84,  16  Am.  Rep. 
404;  Central  R.  Co.  v.  Peacock  (1888)  6!) 
Md.  257,  e  Am.  St,  Rep.  425,  14  Atl.  709; 
Philadelphia,  B.  4  W.  R.  Co,  v.  Green 
(1900)  110  Md.  32.  71  Atl.  986;  Bryant  v. 
Rich  (1870)  100  Mnss.  180,  8  Am.  Rep.  311 ; 
Hayne  v.  Union  Street  R.  Co.  (1905)  189 
Mass.  651,  3  L.R.A.(i\'.S,)  005,  100  Am.  St. 
Rep.  655.  76  ?J.  E.  219;  Jackson  v.  Old 
Colony  Street  R.  Co.  (1910)  200  Mass.  477, 

■30  L.R.A.(,\.S.)  1048,  92  X.  E.  725,  10  Ann. 
Caa.  615;  Johnson  v.  Detroit,  Y.  4  A.  A.  R. 
Co.  (1902)  130  Mich.  453,  90  N,  W.  274; 
Conger  v.  St.  Paul,  M.  &  M.  R,  Co.  (1891) 
45  Minn.  207,  47  N.  W.  788;  Malecek  t. 
Tower  Grove  4  L.  R.  Co.  (1874)  67  Mo.  17; 
Spohn  V.  Missouri  P.  R.  Co.  (1894)  122  Mo, 
1,  28  S.  W.  003;  O'Brien  v.  St.  Louis  Tran- 
sit Co.  (1904)  1S.1  Mo.  263.  105  Am.  St.  Rep. 
.102.  84  S.  W.  939;  Randolph  v.  Hannibal  4 
40  L.B,A.(N.8.) 


St.  J.  R.  Co.  (1885)  18  Mo.  App.  609;  Ead^ 
V.  Metropolitan  R.  Co.  (1801)  43  Mo.  App. 
636;  Murphy  v.  St.  LouU  Transit  Co.  (19021 
96  Mo.  App.  272.  70  S.  W.  ISO;  Shelby  v. 
MetropoliUn  Street  R.  Co,  (1010)  141  Uo. 
App.  514,  125  S.  W.  1189;  Keen  v.  St. 
Louis,  L  M.  4  S.  R.  Co.  (1908)  129  Uo. 
App.  301,  108  S.  W.  1125;  Strauss  v.  SL 
Louis  Tnuisit  Co.  (1903)  102  Mo.  App.  BH, 
77  S.  W.  156;  OTJonnel  v.  St.  Louis  Traosit 
Co.  (1904)  107  Mo.  App.  34,  80  8.  W.  315: 
Flynn  v.  St.  Louis  Transit  C^.  (1B05)  III 
Mo.  App.  185,  87  S.  W.  560;  McQuerry  t. 
Metropolitsn  Street  R.  Co.  (1000)  117  Mo. 
App.  256,  02  S.  W.  912;  HamaD  v.  Omahi 
Horse  R.  Co,  (1892)  3S  Neb.  74,  62  N.  W. 
830;  Haver  v.  Central  R.  Co.  (1898;  Err.  t 
App,)  62  N.  J.  L.  282,  43  L.R.A.  84,  72  Am. 
St.  Rep.  648,  41  Atl,  916;  Stewart  *.  Brook- 
lyn 4  C.  T.  R.  Co.  (1882)  90  N.  Y,  588,  4J 
Am.  Rep.  186;  Dwinelle  v.  New  York  C  k 
H.  R.  R.  Co.  (1890)  120  N.  Y.  117,  8  LRA. 
224,  17  Am,  St.  Rep.  611,  24  N.  E.  319: 
Gillespie  v.  Brooklyn  Heights  R.  Co.  (1S04I 
178  N.  Y.  347.  66  L.R.A.  618,  102  Am.  St. 
Rep.  603,  70  N.  E.  857,  reversing  (1903)  80 
App,  Div.  640,  81  N.  Y.  Supp.  1127;  Buscb 
V.  Interborough  Rapid  Transit  Co.  (10071 
187  N.  Y.  388,  80  N.  E.  197,  10  Ann,  Cas. 
460;  Zeocardi  v.  Yonkers  R.  Co.  (1907)  19D 
N.  Y.  389,  17  L.RA.(N.S.)  770,  83  N.  E.  31; 
Weber  v.  Brooklyn,  Q.  C.  4  Suburban  B.  Co. 
(1900)  47  App.  Div,  306,  62  N.  Y.  Supp.  1; 
Reilly  v.  New  York  City  R.  Co.  (1904;  Apji 
Div.)  46  Misc.  72,  56  Misc.  637.  107  N.  Y. 
Supp.  629;  Brown  v.  Interborough  Rapid 
Transit  Co.  (1907)  91  N.  Y.  Supp.  319; 
Baumstein  v.  New  York  City  R.  Co.  (1907; 
App.  Div.)  66  Misc.  408,  107  N.  Y.  Supp. 
23;  Miller  t.  Brooklyn  Heights  R.  Cki, 
(1908)  124  App.  Div.  537,  108  N.  Y.  Supp. 
060;  Brewster  v.  Interborough  Rapid  Tran- 
sit Co.  (1910;  App,  Div.)  68  Misc.  348,  1!3 
N.  Y.  Supp.  992;  White  v.  Norfolk  4  S.  It- 
Co.  (1894)  116  N.  C.  631,  44  Am.  St  Rep. 
460,  20  B.  E.  191;  Williams  v.  Gill  (1898) 
122  N.  C,  067,  20  S.  E.  879;  Palmer  v.  Win- 
ston-Salem R.  4  Electric  Ca.  (1902)  131 
N.  C.  250,  42  S.  E.  604;  Louisville  4  K.  R. 
Co.  V.  Ray,  101  Tenn.  1,  48  S.  W.  554; 
latemational  4  G.  N,  R.  Co.  v.  Kentle, 
(1883;  Tei.  Sup.)  2  Tei.  App,  Civ.  Css. 
(Willson)  262;  Dillingham  v.  Anthony  - 
(1880)  73  Tex.  47,  3  L.R.A.  634,  15  Am.  St 
Rep,  7E3,  11  S.  W.  139;  Houston  4  T.  C.  R. 
Co.  V.  Bush  (1911)  —  Tex.  — ,  32  L.RJ- 
(N.S.)  1201,  133  S.  W.  245;  International 
4  G.  N.  H.  Co.  V.  Miller  (1894)  9  Tei.  CSv. 
App.  104,  28  S.  W.  233,  writ  of  error  denied 
in  (1895)  87  Tes,  430,  29  S.  W.  235;  Teiu 
4  P.  R.  Co.  v.  Bowlin  (1895)  —  Tei.  Ov. 
App,  — ,  32  S.  W.  918;  Houston  4  T.  C.  B, 
Co.  V.  Washington  (1895)  ~  Tex.  Civ.  App, 
— ,  30  S.  W.  719;  Texas  4  P.  R.  Co.  v.  Ed- 
mond  (1895)  —  Tex.  Civ,  App.  — ,  29  S.  W, 
518;  Galveston,  H,  4  8.  A.  B.  Oo.  v.  I* 
Prelle  (1901)  27  Tex.  Civ.  .\pp.  496,  65  8. 
W,  488;  San  Antonio  Traction  Co.  v.  Craw- 
ford (1902)  —  Tex.  Civ,  App.  — ,  7!  S.  W. 
308;  Houston  4  T.  C.  R,  Co.  v.  Batchler 
(1904)  37  Tex.  Civ.  App.  110.  83  S.  W,  90i; 
F-lder  v.  St.  Louis.  B.  4  M.  R.  Co.  (1908) 
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(6)  The  kise  of  insnltiDg  langiuge.  ■■ 

(7)  Producing  fe&r  with  ■  tnaliciouB  in- 
tent» 

(B)   Indecent  or  otherwise  improper  eon- 
duct  id  regard  to  a  female  passenger.  ■* 


(9)  Wrongful  arrest  or  other  abuse  of 
criminal  process.  M 

The  fact  that  the  servant  who  committed 
the  tort  in  respect  o(  which  it  is  sought 
to  hold  the  currier  liable  was  carefullj  se- 


61  Tex.  Civ,  App.  244,  112  S.  W.  699;  Mis- 
souri, K.  ft  T.  R.  Co.  T.  Gerren  (1909)  57 
Tei.  CiT.  App.  34,  121  S.  W.  805;  Texas  ft 
P.  R.  Go.  V.  Cassidy  (IBIl)  —  Tei.  Civ. 
App.  — ,  137  8.  W.  389;  Misaouri,  K.  ft  T. 
R,  Co.  V.  Brown  (1011)  —  Tex.  Civ.  App. 
— ,  135  S.  W.  1070;  Dallas  Consol.  Electric 
Street  R.  Co.  v.  Gilmore  (IBll)  ~  Tei.  Civ. 
App.  — ,  138  S.  W.  1134;  Norfolk  &  W.  R. 
Co.  V.  Brame  (1909)  109  Va.  422,  63  S.  E. 
lOlS;  BtomsnesB  v.  Puget  Sound  Electric 
R.  Co.  (1907)  47  Wash.  620, 17LJt.A.(N.S.) 
703,  92  Pac  414;  Bicketts  v.  Chesapeake 
ft  O.  R.  Co.  (1890)  33  W.  V«.  433,  7  L.RA. 
364,  25  Am.  St.  Rep.  BOl,  10  S.  E.  BOl; 
Bess  v.  Chesapeake  ft  0.  R.  Co.  (1891)  35 
W.  Va.  492,  29  Am.  St.  Rep.  820,  14  S.  E. 
234;  Smith  v.  Norfolk  ft  W.  R.  Co.  (1900) 
48  W.  Va.  69,  35  S.  E.  834;  Teel  v.  Coal 
ft  Coke  R.  Co.  (1909)  OG  W.  Va.  315,  (16 
S.  E.  470;  Layne  v,  Chesapeake  ft  O.  R.  Co. 
(1009)  66  W.  Va.  607,  67  8.  E.  1103  (pas- 
senger shot) ;  Fick  v.  Chicago  ft  N.  W.  R. 
Co.  (1887)  68  Wis.  469,  60  Am.  Rep.  878, 
32  N.  W.  527. 

*>  Lampkin  v.  Louisville  ft  N.  R.  Co. 
(1804)  106  Ala.  287,  17  So.  448;  Bleecker 
V.  Colorado  ft  S.  R.  Co.  (IBll)  50  Colo. 
140,  33  LJl.A.(N.8.)  386,  114  Pac.  481; 
Atlanta  ft  W.  P.  R.  Co.  t.  Condor  (1885) 
75  Ga.  51;  Cole  v.  Atlanta  *  W.  P.  R.  Co. 
(1897)  102  Ga.  474,  31  S.  E.  107;  Georgia 
R.  ft  Electric  Co.  v.  Baker  (1904)  120  Ga. 
991,  48  S.  E.  355;  Macon  R.  ft  Light  Co.  v. 
Mason  (1905)  123  Ga.  773,  51  S.  E.  669; 
Wolfe  V.  Georgia  R.  ft  Electric  Co.  (1907) 
2  Ga.  App.  499,  68  S.  E.  899;  Wise  v.  Cov- 
ington ft  C.  Street  R.  Co.  (1891)  91  Ky. 
537,  18  S.  W.  351 ;  Louisvillle  ft  N.  R.  Co. 
V.  Donaldson  (1897)  IB  Ky.  L.  Rep,  1384, 
43  S.  W.  43B  (no  aS.  rep.) ;  Southern  B.  Co. 
V.  Tburman  (1906)  121  Ky.  716,  2  L.R.A. 
(N.8.)  1108,  BO  S.  W.  240;  Louisville,  N. 
ft  T.  R.  Co.  V.  Pattereon  (1891)  69  Miss. 
421,  22  L.B.A.  259,  13  So.  697;  Randolph  v. 
Hannibal  ft  St.  J.  R.  Co.  il88S|  18  Mo. 
App.  609;  Gillespie  r.  Brooklyn  Heights  R. 
Co.  (1904)  178  N.  X.  347,  66  L.Rji.  618, 
102  Am,  St,  Rep.  503,  70  N.  E.  857;  Strother 
V.  Aberdeen  ft  A.  R.  Co.  (1893)  123  N.  C. 
197,  31  S.  E.  386;  Knoxvillc  Traction  Co,  v. 
Lane  (1899)  103  Tenn.  378,  40  L.R.A.  549, 
53  S.  W.  557;  Texas  ft  P.  R.  Co,  v.  Jones 
(1897)  —  Tex.  Civ.  App.  — ,  39  S,  W.  124; 
Texas  ft  P.  R.  Co.  v.  Tarkington  (1901)  27 
Tex.  Civ.  App.  363,  66  S.  W.  137;  San  An- 
tonio Traction  Co.  v.  Crawford  (1902)  ~ 
Tex.  Civ.  App.  — ,  71  S.  W.  306;  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Luther  (1905)  40  Tex.  Civ. 
App.  517,  90  8.  W.  44;  San  Antonio  Trac- 
tion Co.  V.  Lambkin  (1907)  ~  Tex.  Civ. 
App  — ,  90  S.  W.  674;  Carpenter  v.  Trinity 


Co.  V.  Morgan  (1911)  —  Tex.  Civ.  App. 
— ,  138  S.  W.  210. 

N  In  the  following  cases  the  passengers 
were  so  alarmed  by  the  threats  of  serv- 
ants that  they  jumped  from  moving  trains; 
Gasway  v.  At)ania  ft  W.  P.  H.  Co.  (1877) 
68  Ga.  216;  Spohn  v.  Missouri  P.  R.  Co, 
(1894)  122  Mo.  1,  26  8.  W.  663;  Ephland  v. 
Missouri  P.  R.  Co,  (1890)  71  Mo.  App,  897. 

M  Pullman's  Palace  Car  Co.  v.  Campbell 

(1894)  154  U.  S.  613,  38  L.  ed.  1069,  14  Sup. 
Ct.  Rep.  1161,  aflirming  TlSBO)  42  Fed.  484 

(indecent  assault);  Birmingham  R.  Light  ft 
P.  Co.  V.  Parker  (1909)  161  Ala.  248,  50  So. 
65  (indecent  assault);  Savannah,  F.  ft  W. 
R.  Co.  V.  Quo  (1897)  103  Ga.  126,  40  L.R.A. 
483,  68  Am.  St.  Rep,  85,  29  S.  E.  007  (as- 
sault with  intent  to  raviuh) ;  Carvik  v.  Bur- 
lington, C.  R.  ft  N.  R.  Co.  (1906)  131  Iowa, 
415,  117  Am.  8t.  Rep.  432,  108  N.  W.  327 

(rape);  Craker  v.  Chicago  ft  N.  W.  R.  Co. 

(1875)  30  Wis.  657,  17  Am,  Rep.  604  (wom- 
an kissed). 

''The  contract  of  carriage  as  to  female 
passengers  emhraces  an  implied  stipulation 
that  the  carrier  wil!  protect  them  against 
general  obscenity,  immodest  conduct,  or 
wanton  approach."  Birmingham  B,  Light  ft 
P.  Co.  V.  Parker  (1909)  161  Ala.  248,  60 
So.  56. 

See  also  the  opinion  in  Charaberiain  v. 
Chandler  (1823)  3  Mason,  242,  Fed.  Cas. 
No.  2,576  where  Story,  J.,  defines  the  con- 
tractual obligations  of  tlie  master  of  a  . 
ship  in  respect  of  female  passengers. 

M  Mavfield  v.  SI.  Louis,  I.  M.  ft  S.  R.  Co. 
(IBIO)  B7  Ark.  24,  32  L.R.A,  (N.S.)  626,133 
S.  W.  168;  Moore  v.  Louisiana  ft  A.  R.  Co. 
(1911)  B9  Ark,  233,  34  L.R.A.(N.S.)  299, 
137  S.  W.  826;  Atchison,  T.  ft  8.  F.  R.  Co. 
V.  Henry  (1895)  65  Kan.  716,  29  L..R.A.  466, 
41  Pac.  052;  Baltimore  ft  0.  B.  Co.  v.  Cain 

(1895)  81  Md.  87,  28  L.R.A.  688,  31  Atl, 
SOI ;  Tolcheeter  Beach  Improv.  Co.  v. 
Schamagl  (1907)  105  Md.  190,  65  Atl.  916; 
Philadelphia,  B.  ft  W.  R.  Co.  v.  Green  (1909) 
110  Md,  32,  71  Atl.  986;  Grayson  v.  St. 
Louis  Transit  Co.  (1903)  100  Mo.  App.  80, 
71  S.  W.  730;  Baumstein  v.  New  York  City 
R.  Co.  (1907;  App.  Div,)  66  Misc.  498,  107 
N.  V.  Supp.  23;  McLeod  v.  New  York  C.  ft 
St.  L.  R.  Co.  (1902)  72  App.  Div.  116,  7« 
N.  Y.  Supp,  347;  Owens  v.  Wilmington  ft 
W.  R.  Co,  (1900)  126  N.  C.  I3B,  78  Am.  St 
Rep.  042,  35  8.  E,  25B;  Bowden  T.  Atlantic 
Coast  Line  B,  Co.  111107)  144  N.  0.  28,  09 
8.  E.  558,  12  Ann.  Cas.  783;  Texas  Midland 
R.  Co.  V.  Dean  (1!)05)  98  Tex.  517,  70  I*H^ 
943,  85  S.  W.  1136;  St,  Louis  Southwest«nt 
R.  Co.  T.  Franklin  (1898)  —  Tex.  Civ.  App. 
~,  44  R.  W.  701 ;  Gillingham  v.  Ohio  River 
R.  Co.  (1891)  35  W.  Va.  688,  14  LJIX  798, 
29  Am.  St.  Rep,  827,  14  8.  E.  243. 
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lecUd  b;  bim  ie,  of  course,  not  &  valid  de- 
fense to  an  action  against  liim.  M 

An  obvious  coiiBcquence  of  the  tlieory  tbat 
the  duties  which  a  carrier  owes  to  liia  pas- 
senger are  abaolute  is  that  bis  responsi- 
bility in  respect  of  their  performance  can- 
not be  avoided  by  delegating  tliem  to  an  io- 
dcpendent  contractor-  •" 


An  examination  of  the  cases  shows  that 
the  rationale  of  the  theory  stated  in  the 
preceding  subdivision  baa  been  explained  by 
judses  in  more  than  one  way. 


(1)  The  carrier's  liability  has  been  treit- 
ed  as  a  necessary  conaequenfe  of  delegating 
to  his  servants  certain  duttea  in  regard  to 
the  intercourse  with  passengers.** 

(2)  His  liability  has  been  predicated 
upon  the  ground  that  it  ia  his  duty,  under 
the  contract  of  carriage,  to  exercise  a  very 
liigh  degree  of  care  with  regard  to  tbe  safe 
transportation  of  his  passengers,  and  that 
any  misconduct  of  which  his  aervaota  msj 
be  guilty  necessarily  constitutes  a  violatioa 
of  the  duty  in  respect  of  the  particular  pa^ 
aengers  who  suffer  damage  by  reason  of  the 
misconduct.  ** 

This  method  of  explaining  the  theory  ii 
open  to  two  serious  objections,   t>i:.:     (1) 


**  Mason  Y.  Nashville,  C.  &  St.  L.  B.  Co. 

(1910)  135  Ga.  741,  33  L.R.A.(N.S.)  280, 
70  S.  E.  225.  The  court  said:  "A  carrier 
is  liable  for  the  tort  of  its  servant  upun  its 
passenger;  and  it  is  no  reply  to  say  thut  it 
used  ordinary  care,  or  even  extraordinary 
care,  in  selecting  its  servants.  To  hold  that 
for  a  tort  committed  upon  a  passenger  by  a 
servant  of  the  carrier,  in  the  discharge  of 
the  business  intrusted  to  him,  the  carrier 
could  free  itself  from  liability  by  showing 
that  it  used  care  in  seleding  the  servant, 
would  be  to  subvert  all  rules  on  that  sub- 
ject as  heretofore  laid  down." 

mn  Barrow  S.  S.  Co.  v.  Kane  (18B8)  31 
C.  C.  A.  452,  69  O.  S.  App.  674,  88  Fed.  1B7, 
the  plaintiff,  while  he  wns  being  conveyed 
on  a  tender  to  a  steamer  on  which  he  had 
taken  his  passage,  was  assaulted  and  mal- 
treated by  two  persons  in  the  employ  of  a 
firm  which  was  the  agent  of  the  steamship 
company  at  the  port  of  embarkation,  one 
of  them  being  a  manager  for  that  Urm  and 
the  other  a  porter.  In  ft  suit  brought  to 
recover  damages  for  the  injuries  thus  sus- 
tained, it  wftB  argued  by  the  steamship 
company  that  the  agent  was  an  independ- 
ent contractor  for  performing  that  part  of 
the  transportation  which  consisted  in  trans- 
ferring passengers  to  the  steamship,  and 
that,  because  the  persons  who  had  mjured 
plaintiff  were  the  employees  of  the  agent, 
the  relation  of  master  and  servant  did  not 
exist  between  the  steamship  company  and 
those  by  whose  misconduct  lie  was  injured. 
The  court  rejected  this  contention,  saying; 
"The  rule  respondeat  superior  rests  on  the 
power  which  the  responsible  party  has  a 
right  to  exercise  over  the  acts  of  his  sub- 
oMinatea,  and  which  for  the  prevention  of 
injuries  to  third  persona  he  is  bound  to 
exercise,  and  applies  only  to  cases  in  which 
such  power  exists.  In  those  undertakings 
in  which  this  power,  in  whole  or  in  part, 
may  properly  be  devolved  upon  others,  and 
has  been  ao  devolved  by  a  contract  which 
substitutes  another  in  the  place  of  the  origi- 
nal principal,  and  dcle<;ates  to  him  exclu- 
sively the  control  of  the  subordinate  agents 
whom  hp  may  find  it  expedient  to  employ, 
the  subordinate  n^xents  are  his  servants,  and 
not  the  servants  of  the  orignial  priiuipal, 
and  the  latter  is  not  renponsible  for  their 
40  L.R.A.(N.S.) 


negligent  or  wrongful  acta.  But  the  undcT' 
taking  of  a  common  carrier  to  a  paa^en^er 
is  not  of  that  character.  His  obligation  to 
transport  the  passenger  safely  cannot  be 
shifted  from  himself  by  delegation  to  sn 
independent  contractor,  and  it  extends  Id 
all  the  agencies  employed,  and  includes  tb« 
duty  of  protecting  the  passenger  from  any 
injury  caused  by  the  act  of  any  subordi- 
nate or  third  person  engaged  in  any  part 
of  the  service  required  by  the  contract  of 
transportation."* 

**See  Pendleton  v.  Kinsley  (IS'll  S 
Cliff.  416,  Fed.  Css.  No.  10,922  and  Kecne 
v.  Liiardi  (1833)  5  La.  431,  25  Am.  Dk- 
197,  and  the  connection  of  these  cases  niiii 
the  case  of  Cbamberlain  v.  Chandler  (1^3| 
3  Mason,  242,  Fed.  Cas.  2,575.  A  similar 
doctrinal  standpoint  is  reflected  in  same 
of  the  language  used  in  Sherley  v.  Billiop 
(1871)   8  Bush,  14. 

In  Hayne  v.  Union  Street  R.  Co.  (1903) 
189  Mass.  651,  3  L.R.A.(N.S.)  605,  109  Am. 
St.  Rep.  656,  76  N.  E.  J19,  it  was  remarked: 
"One  of  the  reasons  for  the  liability  [of  a 
carrier]  is  tbat  the  servant,  through  his  re- 
lation to  his  master,  owes  a  duty  to  pro- 
tect the  passengers  from  injuries  by  otlion, 
and  a  fortiori  from  injuries  by  him'self." 

••■'The  grounds  of  the  carrier's  liability 
may  be  briefly  stated  thus:  The  law  re- 
quires the  common  carrier  of  passengers  to 
exerciae  the  highest  degree  of  care  that  hn- 

judgmenf ... 

ike  his  pi 
T  engages  ii 
s  that  his 
degree  of  care.  In  other  words,  the  carrier 
is  conclusively  presumed  to  have  promised 
to  do  what,  under  the  circumstances,  l)if 
law  requires  him  to  do.  VVc  say  conclu- 
sively presumed,  for  the  law  will  not  alio" 
the  carrier,  by  notice  or  special  contract 
even,  to  deprive  his  fwissenger  of  this  de- 
gree of  care.  If  the  passenger  doea  not 
hove  such  care,  but,  on  the  contrary,  is  ud' 
lawfully  assaulted  and  insulted  by  one  of 
the  very  persons  to  whom  hia  conveyanw 
is  intrusted,  the  carrier's  implied  promise 
is  broken,  and  his  legal  duty  is  left  unper- 
formed,  and  he  is  neces.sarily  rrspoii»ible 
to  the  passenger  for  tlie  (lamagea  he  there- 
by sustains."     "The  carrier's  obligation  i» 
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That  B  dutj  which  is,  e>  hj/potketi.  Dot  ab- 
solute, cannot,  as  it  would  seem,  nfford  a 
logical  basis  tor  an  absolute  liability,  *>  and 
(2)  that  ths  willul  misconduct  of  a  B«rr- 
ant  cannot,  without  a  very  undesirable  con- 
fusion of  juristic  concepts,  be  treated  sa  be- 
ing a  breach  of  the  duty  to  exercise  care, 
(3)  According  to  another  view, — which 
ia  the  one  commonlj  accepted, — bis  liahilitj 
i*  referable  to  the  consideration  that  bis 
contract  not  only  binds  him  to  eiiercise  ■ 
high  d^ree  of  care  in  transporting  his  pas- 
sengers, but  also  embraces  an  implied  stip- 
ulation that  they  shall  not,  in  any  erent, 
be  subjected  to  personal  maltreatment 
either  by   himself  or  bis  serrants.     He   la 


I  regarded  as  being  subject,  under  one  part 
of  his  contract,  to  a  duty  which  is  quali- 
fied in  its  character  and  scope,  and,  under 
another  part,  to  an  alisolute  duty  for  the 
dischai^  of  which  he  is  answerable,  irre- 
spective of  whetlier  he  undertakes  to  per- 
form it  himself  or  deputes  its  performance 
to  servants.  The  resulting  situation,  so  far 
08  regards  the  cases  in  which  he  intrusts 
the  performance  of  the  duty  to  servants, 
has  been  stated  in  phraseology  which  is  ex- 
pressLve  simply  of  the  notion  that  it  Is  ab- 
solute, and  therefore  nondelegable;  41  and 
in  phraseology  which  is  expressive  of  the 
notion  that  its  existence  renders  the  car- 
rier inforentislly  a  guarantor  or  insurer  in 


to  carry  his  passenger  safely  and  properly 
and  to  treat  him  respectfully;  and  if  he 
intrusts  the  performance  of  his  duty  to  his 
servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the 
trust."  Goddard  v.  Grand  Trunk  R.  Co. 
il^eo)  57  Me.  202,  2  Am.  Rep.  39, 
The  duty  of  a  carrier  is  to  protect  his 

Cassengers  from  the  violence  and  insults  of 
ia  servants,  "In  so  far  as  this  can  be  done 
bv  the  exercise  of  a  high  degree  of  care." 
Dillingham  v.  Anthony  (1889)  73  Tex.  47, 
3  L.R.A.  634,  16  Am.  St.  Rep.  763,  11  S.  W. 
13B. 

"A  common  carrier  of  passengers  implied- 
ly agrees  to  exercise  the  utmost  care  and 
diligence  consistent  with  the  proper  man- 
agement of  his  business,  to  protect  his  pas- 
se ngera  from  injury  through  the  miscon- 
duct of  other  persons  while  he  is  performing 
his  contract  for  their  transportation.  They 
necessarily  submit  themselves  in  a  large 
degree  to  his  care  and  control',  and  he  un- 
dertakes to  provide  for  their  safety  in  all 
those  particulars  which  ought  to  be  under 
his  direction  and  management.  Among 
these,  to  a  certain  extent,  are  the  kind  of 
persons  permitted  to  approach  the  passen- 
gers on  the  carrier's  premises,  and  the  rules 
and  regulations  which  govern  the  conduct 
of  the  carrier's  servants  and  others,  while 
the  contract  for  carriage  is  being  performed. 
While  the  carrier  does  not  piarantee  per- 
fection in  these  particulars,  he  is  under  an 
obligation  of  implied  contract  and  conse- 
quent legal  duty  to  use  a  very  high  degree 
of  care  to  prevent  injuries  that  might  \ir 
caused  by  the  negligence  or  wilful  miscon- 
diict  of  others.  ...  In  the  application 
of  the  rule  to  injuries  caused  by  servants 
of  the  carrier  while  engaged  in  the  per- 
formance of  his  contract  of  carriage,  it  is 
held  that  he  is  liable  absolutely  for  their 
misconduct,"  Hayne  v.  Union  Street  R.  Co. 
(1905)  1S9  Mass,  5fi2,  3  L.R.A.(N.S.)  005, 
109  Am.  St.  Rep.  6S5,  70  N.  E.  219, 

"A  railroad  company,  as  a  common  car- 
rier of  passengers,  is  bound  to  use  extraor- 
dinary care  not  only  to  carry  its  passengers 
safely,  but  also  to  protect  tliem 
from  assault  or  injury  from  its  agents  in 
charge  of  the  train,  and  from  others."  Mar- 
field  V.  St.  Louis.  I.  M.  &,  8.  R.  Co.  (1910) 
40  L.R.A.(N.S.) 


B7  Ark.  24,  32  L.R.A.(N.S.)  026,  133  S.  W, 
168. 

"Unwarrantable  assaults  upon  passengers 
by  the  servants  of  the  carrier  are  a  breach 
of  the  implied  contract  of  the  carrier  to 
convey  the  passenger  safely  to  his  destina- 
tion." Thomp,  Keg.  g  3184,  cited  in  Kohr- 
back  T,  Pullman's  Palace  Car  Co.  (1908) 
108  Fed.  797;  Garvik  v.  Burlington,  C.  R.  i 
N,  R.  Co.  (IBOO)  131  Iowa,  415,  117  Am. 
St.  Rep.  432,  108  N.  W.  327.  It  should  be 
observed,  however,  that  in  a  subseijuent 
section  of  his  treatise  the  learned  author, 
without  adverting  to  the  inconsistency  be- 
tween the  two  positions,  cites  the  cases 
which  refer  the  carrier's  liability  to  the 
conception  of  a  nondelegable  duty  with  re- 
gard to  the  proper  treatment  of  passengers. 
See  not«  42.  infra. 

40  This  difficulty  may  be  avoided  by  tak- 
ing the  po-iitinn  which  is  indicated  by  the  . 
following  statement :  "It  is  no  doubt  true 
that  if  the  violence  could  not  have  been 
seen  or  prevented  by  the  higliest  degree  of 
cure,  the  carrier  would  be  ahsolved  from 
liability,  .  .  .  The  duty  of  protecting 
passengers  from  violence  ...  is  not  an 
absolute  one.  If  the  care  which  the  law 
requires  is  exercised  by  the  carrier,  then 
the  duty  is  discharged,  and  there  is  no  lia- 
bilitv."  Louisville  &  N.  H.  Co.  v.  Kelly 
(1883)  92  Ind.  371,  47  Am.  Rep.  149.  But 
the  doctrine  that  a  carrier  can  escape  lia- 
bility by  adducing  affirmative  evidence 
which  proves  that  the  misconduct  which 
caused  the  given  injury  could  not  have  been 
prevented  by  the  exercise  of  the  obligatory 
degree  of  care  is  apparently  not  counte- 
nanced by  any  other  case. 

41  The  obligation  which  a 
in  regard  to  the  safety  of  a  passenger    " 
eludes  an  implied  stipulation  for  good  tre 


treatment  by  the  carrier  or  bis  employees, 
and  against  every  degree  of  violence  on 
their  part,  or  wanton  interference  with  his 
person."  Pendleton  v.  Kinsley  (18T1)  3 
ClitT.  41(1.  Fed.  Cas.  No.  in.922.  In  another 
part  of  thr>  opinion  it  was  said;  "Passen- 
gers do  not  contract  merely  for  ship  room 
and  transportation  from  one  place  to  an- 
other, but  they  also  contract  for  good  treat! 
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ment  and  againit  personal  rudeness  and 
everf  wanton  interference  with  their  per- 
MDS,  either  bv  the  carrier  or  liis  sgents 
employed  in  the  management  of  the  ship 
or  other  conveyance." 

By  his  contract  with  a  paaienger  the 
carrier  "undertakes  to  carry  him  uifely  and 
treat  him  respectfully."  Stewart  v.  Brook- 
lyn k  C.  T.  K.  Co.  (IBS!)  BO  N.  Y.  S88.  43 
Am.  Bep.  185. 

"The  defendant  owed  the  plaintiff  the 
duty  to  transport  him,  .  .  .  and  during 
its  performance  to  care  for  his  comfort  and 
safety.  This  duty  of  protecting  the  per- 
sonal safety  of  tbe  passenger,  and  promot- 
ing, by  every  reasonable  means,  the  accom- 
plishment of  his  journey,  is  continuous,  and 
embraces  other  attentions  and  services  than 
the  occasional  services  required  in  giving 
the  passenger  a  seat  or  some  temporary 
accommodation.  Hence,  whatever  is  done 
by  the  carrier  or  its  servants  which  inter- 
feres with  or  injures  the  health  or  strength 
OT  person  of  the  traveler,  or  prevents  the 
accomplishment  of  his  journey  in  the  most 
reasonable  and  speedy  manner,  is  a  viola- 
tion of  the  carrier's  contract,  and  he  must 
be  held  responsible  for  it."  Dwindle  v. 
New  York  *  H.  R  Co.  (1890)  120  N.  Y. 
127,  S  L.R.A.  224,  17  Am.  St.  Rep.  611,  24 
N.  E.  319. 

"As  to  .  .  .  [passengers]  tbe  contract 
of   carriage   impoaes   upon   the   carri 


braced  in  the'contract,  but  also  the  duty  to 
conserve  by  every  reasonable  means  their 
coDveniemee,  comfort,  and  peace  throughout 
the  journey.  And  this  same  duty  is,  of 
course,  upon  the  carrier's  agents.  They  are 
under  the  duty  of  protecting  each  passenger 
from  unavoidable  discomfort,  and  from  in- 
sult, from  indignities,  and  from  personal 
violence."  Birmingham  R.  &,  Electric  Co.  v. 
Baird  (1900)  130  Ala.  334,  64  L.R.A.  752, 
89  Am.  St.  Rep.  43,  30  So.  456. 

"The  carrier's  duty  is  to  carry  his  passen- 
gers safely  and  [treat  them]  respectfully; 
and  if  he  intrusts  this  dutf  to  his  servants, 
the  law  holds  him  responsible  for  the  man- 
ner in  which  tbey  execute  the  trust."  Nor- 
folk &  W.  R.  Co.  V.  Anderson  {1893)  90 
Va,  I,  44  Am.  St.  Rep.  884,  17  S.  E.  757. 

"""""  ""  ■  ■  undoubtedly  owes  to  the 
'ual  duties,  nonper- 
t  executed  by  dili- 
gence ftnd  good  faith,  and  in  respect  to 
which  liability  follows  failure  as  certainly 
and  inevitably  as  a  right  of  recovery  irises 
on  the  nonpayment  of  a  debt.  Is  the  right 
of  a  passenger  to  immunity  from  intention- 
al injurv  at  the  hands  of  the  servants  of 
the  carrier  within  this  principle?  It  seems 
so.  .  .  .  This  makes  tbe  liability  rest 
not  upon  instigation,  encouragement,  or  ex- 
press or  implied  authorization  of  the  mas- 
ter, but  upon  the  breach  of  tbe  carrier's 
obligation;  and  the  inquiry  is  not  whether 
the  servant  acted  as  the  carrier's  agent  in 
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has  broken  his  contract  for  the  safe  ear* 
riage  of  the  passenger.  Thia  is  tbe  cer- 
tain impart  of  the  decisions  of  this  conrt.* 
lAyne  v.   Chesapeake  &  O.   R.   Co.    (190III 

aa  w.  Va.  eia,  87  s.  e.  1103, 

The  reason  for  imputing  a  broMder  lia- 
bility to  a  carrier  than  to  other  employers 
"arises  from  the  fact  that  the  servant  in 
mistreating  the  passenger  wholly  for  khm 
private  purpose  of  his  own,  in  tbe  itrj 
act,  violates  the  contractual  obligation  of 
tbe  employer  for  the  performance  erf  which 
he  has  put  the  employee  in  his  place." 
Houston  t  T.  C.  R.  Co.  v.  Bush  ( IBll)  — 
Tel.  — ,  32  X.R.A.(N.8.)  120J,  133  S.  W. 
248.  In  another  part  of  the  opinion  it  wu 
declared  to  be  the  duty  of  the  carrier  1« 
"carry  his  passenger  safely  and  provide 
for  bia  safety  and  convenience." 

That  it  is  the  duty  of  a  carrier  to  prolMl 
a  passenger  from  "violence  and  insults."  u 
well  as  to  carry  him  safely,  was  laid  domi 
in  Spohn  v.  Missouri  P.  R.  Co.  (18So)  S7 
Mo.  74,  B.  c.  on  subsequent  appeal,  (1899) 
101  Mo.  417,  14  S.  W.  880. 

In  Craker  v.  Chicago  *  N.  W.  R.  Co. 
(1875)  ae  Wis.  e5T,  17  Am.  Rep.  504  the 
court,  after  referring  to  the  conflict  of  opin- 
ion which  the  cases  disclosed  with  respni 
to  the  liability  of  a  master  for  tbe  wilful 
torts  of  the  servant,  proceeded  thus:  "How. 
ever  that  may  be  in  general,  there  can  be 
no  doubt  of  it  in  those  employments  in 
which  the  agent  performs  a  duty  of  tbt 
principal  to  third  persons,  as  between  luch 
third  persons  and  the  principal.  Becaunr 
the  principal  is  responsible  for  tbe  duty, 
and  if  he  delegate  it  to  an  agent,  and  the 
agent  fail  to  perform  it,  it  is  immaterial 
whether  the  'failure  be  accidental  or  wilful, 
in  the  negligence  or  in  the  malice  of  tbe 
agent ;  the  contract  of  the  principal  is 
equally  broken  in  the  negligent  disregaril- 
or  in  the  malicious  violation,  of  the  diitc 
by  the  agent.  It  would  be  cheap  and  super- 
ficial morality  to  allow  one  owing  a  duly 
to  anotlier  to  commit  the  performance  of 
his  duty  to  a  third,  without  responsibility 
for  the  malicious  conduct  of  the  substitute 
in  performance  of  the  dutv.  If  one  0<Fe 
bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent,  of  malice,  fur- 
niah  a  stone  instead,  the  principal  is  re- 
sponsible   for    the    stone     and     its    conse- 

The  duty  to  tre»t  a  passenger  properly 
is  also  referred  to  as  a  distinct  obligatiMi 
in  International  A  G.  N.  R.  Co.  v.  Kenlle 
(1883)  2  ■Tex.  App.  Civ.  Cas.  (Willsonl 
262. 

M"The  plaintiff  was  entitled,  in  virtue 
of  that  contract,  to  protection  against  the 
misconduct  or  negligence  of  the  carrier's 
servants.  Their  miHcoiiduct  or  negligenra 
nliilst  transacting  the  company's  bnsine^- 
and  when  acting  within  the  general  scof* 
of  their  employment,  is.  of  necrssitv,  to  hf 
imputed  to  the  corporation  which  consti- 
tuted them  a<;entB  for  the  performance  of 
its  contract  with  the  passenger."    New  Jer- 
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aer  S.  B.  Ck».  v.  Brocket*  (1887)  121  U.  8. 
637,  30  L,  ed-  104B,  7  Sup.  a.  Rep.  1039. 
liie  following  paragraph  of  the  headnotc 
to  this  case  wai  adopted  an  a  correct  state- 
ment of  the  law,  in  New  Orleans  &  N.  E. 
R.  Co.  V.  JopCB  (1881)  142  U.  S.  18,  35 
L.  ed.  S19,  12  Sup.  Ct.  Rep.  lOS:  "A  com- 
mon carrier  undertalccE  E^BoIutel;  to  pro- 
tect its  paasenxers  Against  tlie  misconauct 
OT  uegligeore  of  its  own  servants,  employed 
in  executing  the  contract  of  transportation, 
and  acting  within  the  general  sco[k  of  their 
emploTinent." 

"While  a  common  carrier  does  not  under- 
take to  insure  against  injury  from  every 
possible  danger,  he  does  undertake  to  pro- 
tect the  passenger  against  an^  injury 
arising  from  the  negligence  or  wilful  mis- 
conduct of  it«  serrants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to 
the  passenger."  Stewart  v.  Brooklyn  ft  C. 
T.  R.  Co.  (1882)  90  N.  Y.  588,  43  Am.  Rep. 
]B5. 

"A  carrier  is  liable  absolutely,  as  an  in- 
surer, tor  the  protection  of  a  passenger 
•gainst  assaults  and  insults  at  the  bands  of 
his  servants."  Buich  v.  Inferborough  Rap- 
id Transit  Co.  (1907)  187  N.  Y.  388,  80 
N.  E,  197,  10  Ann.  Cas.  4B0,  quoting  Thomp. 
Neg.  g  3)86. 

"A  carrier  is  an  absolute  guarantor  of 
the  safety  of  its  passengers  against  the  as- 
saults of  its  employees  while  it  is  perform- 
ing its  contract  of  carriage."  Zeccardi  v. 
Yonkers  R.  Co.  (1S07)  190  N.  Y.  388,  17 
L.R.A.(N.S.)   770,  83  N.  E.  31. 

"A  common  carrier  of  passengers  under- 
takes to  protect  them  from  the  negligence 
or  n'ilfDl  misconduct  of  its  servants  while 
engaged  in  performing  a  duty  which  the 
carrier  owed  to  the  pasacngers."  Scott  v. 
Central  Park,  N.  ft  E.  River  R.  Co.  (1S88) 
S3  Hun,  414,  «  N.  Y.  Supp.  382. 

A  carrier  is  bound  to  protect  his  pas- 
sengers "against  all  wrongs  done  by  em- 
ployees while  engaged  in  and  about  the 
performance  of  their  prescribed  duties." 
Philadelphia.  B.  ft  W.  R.  Co.  r.  Green 
(1909)   no  Md.  32,  71  Atl.  980. 

Tlie  contract  "was  a  guaranty,  on  behalf 
of  the  carrier,  that  appellee  should  be  pro- 
tected against  personal  injury  from  the 
agents  or  servants  of  appellant  (conductor) 
in  charge  of  the  train."  Chicago  ft  E.  R. 
Co.  V.  Flennan  (1882)  103  111'.  640,  42  Am. 
Rep.  33. 

A  passenger  is  "under  tbe  protection  of 
the  carrier  and  those  of  its  servants  to 
whom  it  commits  tbe  performance  of  the 
various  duties  to  bim  which  it  assumes  by 
the  contract  of  carriage."  Texas  Midland 
R.  Co.  V.  Dean  (1905)  98  Tei.  517,  70 
L.R.A.  943,  85  S.  W.  1135. 

"The  duty  of  the  carrier  towards  a  pas- 
scni^r  is  contractual ;  and,  among  other 
implied  obligations,  is  that  of  protecting 
a  passenger  from  insults  or  assaults  by 
other  pti^apnscrs.  or  by  ficir  own  servants  " 
Wood,  Railway  Law.  g  315,  quoted  in  White 
v.  Norfolk  &  S.  R.  Co.  11804)  115  N.  0.631, 
44  Am.  St.  Rep.  489.  20  S.  E.  101. 

"The  carrier  is  liable  absolutely,  as  an 
40  L.R.A.(N.S.)  67 


insurer,  for  tbe  protection  of  tbe  naa 
against  assaults  and  insults  at  tne  hands 
of  its  own  servants,  because  he  contracts  to 
carry  tbe  passenger  safely  and  to  give  him 
decent  treatment  en  route.  Hence,  an  un- 
lawful assault  or  an  insult  to  a  passenger 
by  his  servant  is  a  violation  of  his  con- 
tract by  the  very  person  whom  he  has  em- 
ployed to  carry  it  out.  The  intendment  of 
the  law  is  tbat  he  contracts  absolutely  to 
protect  his  passenger  against  the  miscon- 
duct of  his  own  servants  whom  ha  employs 
to  Execute  the  contract  of  carriage." 
Thomp.  Neg.  %  3188,  quoted  in  Gillespie 
V.  Brooklyn  Heights  R.  Co.  (1904)  78  N.  Y. 
354,  66  L.R.A.  618,  102  Am.  St  Rep.  603, 
70  N.  E.  857 ;  O'Brien  v.  St.  Louis  Transit 
Co.  (1904)  186  Mo.  263,  105  Am.  St.  Rep. 
592,  84  S.  W.  939;  St.  Louis,  L  M.  ft  S.  R. 
Co.  T.  Dowgiallo  (1907)  82  Ark.  289,  101 
S.  W.  412;  Gulf,  C.  ft  S.  F.  R.  Co.  V.  Luther 
(1805)   40  Tex.  Civ.  App.  617,  90  S.  W.  46, 

"The  relation  (of  carrier  and  passenger) 
places  the  carrier  under  the  obligation  to 
carry  the  passenger  safely  and  properly, 
and  treat  him  respectfully,  and  holds  him 
responsible  for  the  conduct  of  his  servants 
to  whom  he  intrusts  tbe  performance  of  bis 
duty.  He  is  hound  to  protect  his  passen- 
gers from  violence  and  insults  by  strangers 
and  copassengers,  and  a  fortiori'  against 
the  violence  and  insults  of  his  own  serv- 
ants." Buswell,  Personal  Injuries,  g  34, 
quoted  in  Tanger  v.  Southwest  Missouri 
Electric  R.   Co.    (1900)    85  Mo.  App.  28. 

"As  against  the  assaults  and  violence  of 
his  servants,  the  passenger  has  tbe  right  to 
claim  an  absolute  protection,  and  the  car- 
rier will  undoubtedly  be  held  responsible 
for  any  unnecessary  personal  abuse  or  vio- 
lence of  which  they  may  be  guilty  in  their 
treatment  of  the  passenger  whilst  enpaged 
in  the  discharge  of  their  assigned  and  ap- 
propriate duties,  although  such  abuse  may 
consist  in  an  assault  or  battery  upon  the 
person  of  the  passenger,  and  may  he  wholly 
unauthorized  by  the  carrier,  and  prompted 
by  the  vindictive  feelings  of  tbe  servant 
towards  the  passenger.  And  it  is  undoubt- 
edly well-settled  law  that,  when  an  assault 
or  battery  by  the  carrier's  servant  occurs 
upon  tbe  carrier's  vehicle,  the  carrier  may 
be  held  responsible,  even  when  the  serv- 
ant has  seemingly  departed  from  the  line 
of  his  duty,  and  has  committed  the  assault 
or  the  personal  violence  upon  tbe  passenger 
aside  from  and  under  circumstances  wholly 
unconnected  with  the  discbarRp  of  such 
duty."  Hutchinson,  Carr.  g§  10!)3.  1595, 
quoted  in  Norfolk  ft  W.  R.  Co.  v.  Brama 
(1909)  109  Va.  422,  63  S.  E.  1018;  also 
cited  in  St.  Louis.  I.  M.  ft  f.  -R,  Co.  v.  Dow- 
giallo (1907)  82  Ark.  280,  101  S.  W.  412; 
Louisville  A  N.  R.  Co.  v.  Kcllv  (1883)  02 
Ind.  371,  47  Am.  Rep.  149;  O'Brien  v.  Kt. 
l.;ouis  Transit  Co.  (1904)  185  ^lo.  203,  105 
Am.  St.  Rep.  592,  84  S   W.  939 

For  other  cases  in  which  tbe  duty  of  pro- 
tection was  affirmed,  see  Rir'^insrHara.  R. 
T.ight  ft  P.  Co.  v.  Parker  (1909)  161  Ala. 
24S,  50  So.  55  C'insnlt,  iniiffn'tv.  snd  per- 
sonal violence") ;  Baltiranre  ft  0.  S.  ""    " 
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But  both  theee  notions  are  not  infrequent- 
ly reflected  in  the  Idcguagc  of  the  tune 
opinion.  4* 

The  imputation  of  mn  abBolute  liabilit; 
to  the  carrier  haa  aometiinee  been  justifled 
on  the  simple  ground  that  he  "aelecta  hti 
own  Berrants  and  agents,"  and  must  there- 
fore "be  beld  to  warrant  that  they  are 
truetworthy  aa  nell  aa  skilful."**     But  aa 


the  power  of  selection  haa  been  treated  is 
one  of  the  foundationa  of  the  general  mle 
of  respondeat  guperior,  some 'further  consid- 
eration would  seem  to  be  necessary  to  afford 
an  adequate  aupport  for  a  liability  which 
is  more  extenaive  than  that  which  that  nilf 
contemplates.  Such  a  conaide ration  has 
been  found  in  the  circumstance  that  tlie 
carrier's  aervants  are  not  only  selected  by 


Co.  T.  Davia  (1B09)  44  Ind.  App.  376,  S9 
N.  E.  403  ("bodily  diacorafort,  insult,  indig- 
nities, and  personal  violence")  ;  Central  R. 
Co.  T.  Peacock  (1888}  6B  Md.  262,  9  Am.  St. 
Rep.  425,  14  Atl.  709;  Johnaon  v.  Detroit, 
Y.  k  A.  A.  R.  Co.  (1902)  130  Mich.  453,  90 
N.  W.  274;  St.  Louis  &  S.  F.  R.  Co.  v.  San- 
deraon  (1911)  —  Miss.  — ,  S4  So.  885; 
O'Brien  v.  St.  Loifis  Transit  Co.  (1904)  186 
Mo,  263,  106  Am.  St.  Rep.  692,  84  B.  W. 
939  (asaaalts  and  insults) ;  Quifflej  y.  Cen- 
tral P.  R  Co.  (1876)  11  Nev,  350,  21  Am. 
Rep.  757  ("violence  and  insults");  Haver 
v.  Central  R.  Co.  (1898)  82  N.  J.  L.  282, 
43  L.R,A.  84,  72  Am.  St,  Bep.  647,  41  Atl. 
916  ("assault  and  other  ill  treatment"); 
White  V.  Norfolk  &,  S.  R.  Co.  (1804)  115  N. 
C.  631,  44  Am.  St.  Bep.  480,  20  S.  E.  191 

("insult  or  harm")  ;  Louisville  &  N.  R.  Co. 
V.  Bay   tl808)    101   Tenn.   1,  46  S.  W.  654 

("acts  of  rudeness  and  oppression")  ;  Layne 
V.  Chesapeake  *  O.  R.  Co.  (1900)  66  W.  Va. 
007,  67  S.  E.  1103;  Craker  v.  Chicago  &.  N- 
W.  R  Go.  (187S)  36  Wis,  667,  17  Am.  Hep. 
604. 

M  "Of  course  the  defendant  owed  the 
plaintiff  the  duty  of  treating  him  respect- 
fully and  properly.  Certainly  it  was  bound 
to  protect  bim  against  violent  acta  or  mis- 
conduct of  the  acenta."  Fick  v.  C^iicago  & 
N.  W.  R.  Co.  (1887)  68  Wis.  48.  60  Am. 
Bep.  878,   32  N.  W.  627. 

"ft  is  among  the  implied  provisions  of  the 
contract  between  a  passenger  and  a  rail- 
way company  that  the  latter  has  emploved 
suitable  servants  to  run  its  trains,  and  that 

fassengers  shall  receive  proper  treatment 
rora  them.  .  .  .  The  duty  of  the  car- 
rier towards  a  passenger  is  contractual;  and 
among  other  implied  obligations  is  that  of 
protecting  a  passenger  from  insults  or  as- 
saults by  other  paasengers  or  by  their  own 
servants."  Bess  v.  Chesapeake  &,  0.  B.  Co. 
( 1 891 )  35  W.  Va.  492,  28  Am.  St.  Rep.  820, 
14  S.  E.  234. 

"When  .  .  .  [the  plaintiff]  entered 
the  car  of  the  defendant  company  and  paid 
her  fare,  there  waa  an  implied  contract  on 
the  part  of  the  company  that  she  should 
receive  proper,  polite,  and  courteous  treat- 
ment from  its  employees,  and  that  ahe 
should  be  protected  against  hearing  ob- 
scenity, witnessing  immodest  condud;,  or 
submitting  to  wanton  approach."  The 
contract  "includes  the  obligation  on  the 
part  of  the  carrier  to  guarantee  to  its  pas- 
sengers reapectfui  and  courteous  treatment, 
and  to  protect  them  not  only  from  vioTenre 
and  insults  from  strangers,  but  also  against 
violence  and  insult  from  tlie  carrier's  own 
servants."  Knoxville  Traction  Co.  v.  Lane 
40  L.R.A.(N.S.) 


(18BB)  103  Tenn.  378,  46  L.R.A.  549,  53 
S.  W.  567. 

"The  carrier  is  responsible  for  the  ma- 
licious and  wanton  acts  of  the  servant  to  a 
passenger,  whether  done  in  the  line  of  his 
employment  or  service,  or  not,  if  done  dar- 
ing the  course  of  the  discharge  of  bis  duty 
to  the  master  which  relates  to  the  passea- 
ger.  For  he  owes  him,  as  before  stated,  nol 
only  carriage,  hut  protection  also;  and  if  he 
furnishes  a  servant  who,  instead  of  protect- 
ing, insults  or  assaults  or  tieats  the  pas- 
senger, he  has  directly  failed  of  his  aatj 
to  the  passenger."  Eads  v.  Metropolitan  R. 
Co.  (1801)  43  Mo.  App.  545.  This  passage 
was  quoted  with  approval  in  Tanger  v. 
Southwest  Missouri  Electric  R.  Co.  (J900) 
85  Mo.  App.  28. 

''It  is  not  merely  a  question  of  negli- 
gence in  such  cases,  nor  is  it  strictly  a  quei- 
tion  depending  upon  the  scope  of  the  serr- 
ant's  particular  employment.  It  is  a  ques- 
tion of  the  absolute  duty  of  a  railroad  com- 
pany to  ita  passengers  as  long  as  the  re- 
lation subsistH,  and  a  breach  of  that  duty  on 
its  part,  whether  caused  by  the  wilful  act  of 
an  employee  or  not.  A  carrier  ia  bound  to 
discharge  the  implied  duty,  arising  out  of  its 
contract  and  imposed  by  law,  that  ita  pas- 
sengers shall  be  protected  frcm  injury  by 
its  servants,  and  shall  not  i>e  wilfully  in- 
sulted and  harmed  by  them;  and  if  it  com- 
mits the  discharge  of  this  duty  to  an  em- 
ployee, it  may  well  be  beld  to  do  so  at  its 
peril,  notwitlistanding  the  exercise  of  care 
on  its  part  in  selecting  the  servants."  4  El- 
liott, Bailroads,  §  1570.  quoted  in  Gulf,  C. 
4,  S.  F.  R.  Co.  V.  Luther  (1905)  40  Tex. 
Civ.  App.  617,  90  S.  W.  44;  cited  also  in 
St.  Louis,  I.  M.  t  S.  R.  Co.  V.  Dowgisllo 
(1907)  82  Ark.  289,  101  S.  W.  412;  Haver 
V.  Central  R.  Co.  (1898)  62  N.  J.  L.  282,  41 
L.R.A.  84,  72  Am.  St.  Rep.  647,  41  Atl.  916. 

"Stewart  r.  Brooklyn  4.  C.  T.  R.  Co. 
(1882)  BO  N.  Y.  6S8,  43  Am.  Bep.  185. 

In  Chicago  &  E.  R  Co.  v.  Flexman 
(1882)  103  III.  548,  42  Am.  Rep,  33,  the 
court  adverted  to  the  circumstance  that  the 
railway  company  had  placed  the  tort  feas- 
ors in  charge  of  the  train,  and  that  it  alone 
had  the  power  of  removing  them. 

In  Oallena  v.  Hot  Springs  B,  Co.  (1882) 
4  McCrary,  371,  13  Fed.  116,  the  trial  judge, 
in  chaining  the  jury,  observed  that  railroad 
companies  "select  and  appoint  their  omi 
conductora  without  consulting  their  passen- 
gera,  and  it  is  but  reasonable  that  Ihtj 
should  be  held  responsible  for  any  act  of 
violence  to  the  passengers  of  wbich  tbe  con- 
ductors may  be  guilty." 

In  Missouri,  K.  A.  T.  R.  Go.  v.  Weaver 
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him,  but  are  also  intruBted  with  functions 
which  necesaarilf  involve  the  exercise  of  b 
large  meaaure  of  control   over  his   paseen- 

"A  passenger  while  traveling  on  a  train 
is  under  the  care  and  control  of  the  rail- 
wb;  company,  and  is  hence  entitled  to  be 
protected  sgainst  the  wilful  misconduct  of 
the  company's  agents  and  servants  in 
-  charge  of  the  train,  and  to  whose  author- 
ity he  ia  required  for  the  time  being  to 
yield  a  greater  or  less  obedience."  Wabash 
R.  Co.  V.  Savage  {1S86)  110  Tnd.  1S6,  9 
N.  E.  86. 

/.  Carrier's  UaMUty  coiuldei*ed  wilth 
reference  to  the  exiatence  or  nonex- 
istence of  hte  contractual  obligiUion 
at  the  time  when  the  alleged  tort  uiaa 
contmitted, 

I.  OeneroUy. 

A    detailed   examination    of   the    circum- 


stances under  which  a  carrier's  contractual 
obligations  are  deemed  to  have  been  as- 
sumed in  respect  of  a  particular  person 
would  carry  ub  beyond  the  scope  of  tlie 
present  note.  For  information  on  tbe  sub- 
ject the  reader  is  referred  to  treatises 
which  deal  especially  with  c 


The  contractual  obligations  of  a  railway 
company  or  other  carrier  come  into  exist- 
ence as  regards  a  given  person  when,  with 
the  intention  of  taking  his  passage,  he  en- 
ters a  place  provided  for  the  accommo- 
dation of  passengers,  at  a  time  when  such 
a  place  ii  open  for  the  reception  of  per- 
sona intending  to  travel  on  the  vehicle  pro- 
vided by  the  carrier.  *'  Some  cases  in 
which  the  liability  of  the  defendants  for 
the  wilful  torts  of  their  servants  was  de- 
termined with  reference  to  this  doctrine  are 
cited  below.** 


(1976)  16  Kan.  45S,  the  court  observed  that 
upon  the  strict  accountability  of  the  car- 
rier "in  no  small  degree  depends  the  safety 
and  comfort  of  passengers.  The  carrier  se- 
lects his  own  agents,  and  unless  he  finds 
that  violence  and  abuse  on  the  part  of  such 
agents  towards  his  passengers  meet  with 
swift  and  severe  punishment,  he  will  soon 
become  indifferent  to  the  character  and 
conduct  of  such  agent,  and  rudeness,  insult, 
and  violent  will  take  the  place  of  polite- 
ness, courtesy,  and  assistance." 

"Either  the  company  or  the  passengers 
must  take  the  risk  of  infirmities  of  temper, 
maliciousness,  and  misconduct  of  the  em- 
ployees whom  tlie  company  has  placed  upon 
the  train,  and  to  whom  it  has  committed  the 
discharge  of  its  duty  to  protect  and  look 
after  the  safety  of  its  passengers,  A  pas- 
senger has  no  control  over  them,  and  the 
company  alone  has  the  power  to  select  and 
remove  them.  It  is  therefore  but  just  to 
make  the  company,  rather  than  the  passen- 
gers, take  this  risk,  and  to  hold  it  respon- 
sible." i  Elliott,  Railroads,  %  1638,  quoted 
in  Haver  v.  Central  R.  Co.  (1898)  02  N.  J. 
L.  282,  43  L.R.A.  84,  72  Am.  St.  Rep.  647. 
41  Atl.  016;  Knoxville  Traction  Co.  v.  lAne 
(ISae)  10-1  Tenn.  376,  46  L.R.A.  549,  S3  S. 
W.  657  i  St.  Louis  Southwestern  R.  Co.  v. 


*•  "Shipowners,  as  well  as  the  proprietors 
of  conveyances  by  land,  select  and  appoint 
their  own  agents  without  consulting  their 
paeseneers,  and  it  is  but  reasonable  that 
they  should  be  held  responsible  tor  any  act 
of  violence  to  the  passenger  of  which  such 
employees  may  be  guilty,  as  the  moment 
the  passenger  enters  the  steamer  or  other 
conveyance  he  is  more  or  less  under  the  con- 
trol of  the  master  or  conductor,  and  subject 
to  their  orders.  Fit  or  unfit,  humane  or 
bmtal,  good  tempered  or  morose,  the  pas- 
•engar  £•  comparatively  helpless,  and  may 
40  L.R.A.(N.S.) 


.be  obliged  to  submit  (or  the  time  without 
any  means  of  redress."  Pendleton  v.  Kin- 
sley  (1871)   3  Clifl.  416,  Fed.  Cas.  No.  10,- 

4<4  Elliott,  Railroads,  %%  1S7B  et  seq.; 
Hutchinson,  Carr.  3d  ed.  §§  997  et  seq. 

The  liability  of  a  sleeping  car  company 
for  injury  to  a  passenger  on  an  ordinary  car 
in  the  same  train,  who  enters  the  car  for 
the  purpose  of  asking  the  privilege  of  wash- 
ing bis  hands,  and  is  there,  wantonly  and 
without  provocation,  assaulted  and  beaten 
by  the  porter  of  the  car,  is  not  covemed  by 
the  principles  regulating  the  liability  of 
common  carriers,  but  by  the  general  law  of 
master  and  servant.  Williama  t.  Pullmaif 
Palace  Car  Co.  (1888)  40  La.  Ann.  87,  8 
Am.  St.  Rep.  612,  3  So.  631. 

«  4  Elliott,  Railroads,  g  1879. 

4'  In  Horgan  v.  Boston  Elev.  H,  Co. 
(1911)  208  Mass.  287,  94  N.  E.  386  {action 
for  assault  by  special  police  officer),  the 
court  observed;  Having  entered  the  sub- 
way station  of  the  defendant,  and  paid  his 
fare  with  the  intention  of  becoming  a  pas- 
senger, the  plaintiff  was  lawfully  on  the 
premises;  and  if,  while  passing  through  the 
turnstile  to  take  a  car,  its  servants  unlaw- 
fully molested  him  by  physical  restraint, 
the  defendant  is  responsible  for  the  injury." 

In  Philadelphia,  B.  &.  W.  R.  Co.  v.  Green 
(1909)  110  Md.  32,  71  Atl.  986  (unlawful 
arrest),  the  court  said:  "By  the  undis- 
puted evidence  the  plaintiff  was  a  passen- 
ger of  the  defendant  at  the  time  the  alleged 
trespasses  were  committed.  He  had  entered 
a  room  provided  by  the  defendant  company 
for  the  accommodation  of  passengers  to  wait 
for  a  train  to  take  him  to  his  home.  This, 
under  all  the  authorities,  establishes  the  re- 
lation of  carrier  and  passenger.  The  rule  is 
well  settled  that  a  person  is  a  passenger 
who  enters  upon  the  depot  grounds  for  the 
purpose  of  taking  passage  on  the  train  of 
the  carrier.    The  fare  does  not  have  to  be 
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8.  ContfnuHy  of  the  oMlffatfait. 

The  general  rule  is  that  the  abaolutc  ob- 
ligatton  «(  a  carrier  with  regard  to  the 
protection  of  bis  paaaengera  continue*  to 
rest  upon  him  and  his  aervanta  ■■  long  as 
the  contract  of  carriage  is  in  procew  of  per- 
ionnauce.  W  In  the  case  of  a  railway  cotn- 
pany  vhioh  operates  trains  on  its  own  land. 


tta  obligation  is  not  suspended  when  a  pas- 
senger leaves  his  car  temporarily,  and  still 
remains  on  its  premises,  m  His  rights  aiso 
remain  in  force  while  he  is  going  from  one 
train  to  another  in  the  course  of  the  sama 
journey,  n  On  the  other  hand,  a  person 
who  relinquishes  bis  original  intention  of 
traveling  bj  the  train  for  which  be  holds 
a   ticket,   and   who,   after   having   left   the 


paid,  nor  the  train  entered;  but  the  person 
must  merelT  enter  within  the  control  of  the 
carrier  at  the  depot  through  the  usual  chao' 
uels  of  busineas,  with  the  intention  of  be- 
coming a  psasenger  by  either  paying  fare 
before  or  after  entering  the  train." 

In  his  concurring  opinion  in  Dsniel  t. 
Petersburg  R.  Co.  (1885)  117  N.  C.  662,  4 
L.H.A.(N.S.)  485,  23  S.  E.  327,,  Avery,  J., 
said:  "The  contract  of  carriage  begins  not 
later  than  the  time  when  a  person  enters 
upon  the  premises  of  a  carrier  for  the  pur- 
pose of  securing  passage;  but  where  car- 
riagea  are  furnished  by  it  to  transport  pas- 
se nf^rs  to  a  station,  a  person  entering  such 
Tehicle  or  even  halting  one  for  the  purpose 
of  boarding  it  with  the  same  object  in  view, 
and  under  the  implied  invitation  of  the  car- 
rier, is  entitled  to  the  same  right  of  pro- 
tection as  after  the  purchase  of  a  ticket." 

Jd  Qasway  v.  Atlanta  ft  W.  P.  R.  Co. 
(18TT)  56  Ga.  21B,  the  syllabus  written  bj 
the  court  is  as  follows:  "The  liability  [i.  e. 
absolute  liability]  of  the  company  »tends 
to  tortious  acts  of  its  servants  done  about 
its  business,  in  checking  the  baggage  of  pas- 
sengers at  the  several  stations  on  its  line 
of  road,  and  to  the  platform  or  area  along 
the  care  necessary  to  be  used  or  traversea 
by  the  passengers  in  attending  to  procuring 
seats  and  checking  baggage,  and  other  law- 
ful and  peaceful  acts  in  connection  with 
their  travel." 

In  Indianapolis  Union  R.  Co.  t.  Cooper 
{ISB2I  6  Ind.  App.  202,  33  N.  E.  21B,  where 
a  gateman  made  an  unprovoked  assault 
upon  a  person  who  had  purchased  a  ticket 
and  was  walking  to  bis  train,  it  was  held 
that  the  company  was  liable  whether  it  was 
committed  at  the  time  he  was  passing 
through  the  gate,  or  before,  or  after  he  got 
thriugh. 

for  cases  in  which  the  action  was  held  to 
be  maintainable,  although  the  intending  pas- 
senger bad  not  actually  taken  his  ticket 
when  the  tort  was  committed,  see  Texas 
k  P.  R.  Co.  V,  Jones  ( 18B7 )  —Tex.  Civ.  App. 
— ,  39  S.  W.  324  (woman  insulted  in  wait- 
ing room  by  station  agent's  wife)  ;  St.  Louis 
t^outhwestem  R.  Co.  v.  Franklin  (1BB8)  — 
Tex.  Civ.  App.  — ,  44  S.  W.  701  (arrest  in 
waiting  room). 

4t  "The  relation,  and  the  duties  arising 
out  of  it,  continues  until  the  passenger  u 
safely  landed  at  his  destination.  Alai)aina 
City,  G.  1  A.  R.  Co.  v.  Sampley  (1910)  109 
Ala.  372.  53  So.  142. 

»  Parsons  v.   New   York   C.  *  H.  R.  H. 
Co.   (1bHi)|   IM  N.  Y.  362.  3  L.R.A,  683.  10 
Am.  St.  Rep.  450.  21  N.  E.  145^  4  Elliott, 
Railroads,  !»  1302. 
iO  L.R.A.tN.S.] 


>l  Id  Dwinclla  t.  New  York  C.  &  H.  R. 
R.  Co.  (1890)  120  N.  Y.  117,  8  L.R.A.  224. 
17  Am.  St.  Rep.  611,  24  N,  E.  319,  reversing 
(1887)  4S  Hun,  139,  theeffeet  of  the  plain- 
tiff's evidence  was  as  follows:  He  took  tick- 
ets for  himself  and  wife  for  a  continuous 
passage  from  G.  to  N.  Y.  in  one  of  defend- 
ant's ordinary  cars,  and  purchased  from  the 
porter,  there  beinf[  no  other  person  acting 
as  a  conductor,  tickets  for  a  section  in  a 
sleeping  car,  which,  upon  plaintiff  and  bis 
wife  retiring,  were  taken  up  by  said  porter. 
The  train  was  detained  by  a  washout,  and 
after  waiting  until  nearly  noon  the  next 
day  the  porter  informed  plaintiff  be  must 
take  another  train.  The  porter  conducted 
plaintiff  and  his  wife  to  a  sleeping  car  in 
the  other  train,  and,  upon  Bndinj;  it  filled, 
he  conducted  them  into  an  ordinai7  car, 
where  there  were  no  vacant  seats.  On  being 
requested  to  return  the  sleeping  car  tickets 
or  procure  for  plaintiff  something  to  show 
that  he  was  entitled  to  a  section  in  a  sleep- 
ing car  to  N.  Y.,  the  porter  refused  to  do  sa 
As  he  turned  to  go  away  the  plaintiff 
touched  him  lightly  on  the  arm,  saying  to 
him  he  must  not  leave  without  some  sat- 
isfaction ;  whereupon  the  porter  struck 
plaintiff  a  violent  blow  in  the  face,  knock- 
ing him  down  and  injuring  him.  Held, 
that  the  question  whetner  the  porter  «u 
engaged  in  the  performance  of  his  duties 
as  defendant's  servant  at  the  time  of  the 
assault  had  been  improperly  taken  from 
the  jury.  The  contention  that  the  porter 
had  performed  all  the  duties  which,  ss 
the  servant  of  the  defendant,  he  owed  to  the 


plaintiff  and  defendant  was  but  partially 
performed  and  was  in  the  actual  process 
of  performance.  The  plaintiff  had  been 
waiting  through  the  forenoon  to  enable 
the  defendant  to  make  the  necessary  ar- 
rangements to  complete  his  contract  of  cai^ 
riage.  The  arrangement  made  by  the  de- 
fendant for  that  purpose  was  to  start  an 
independent  train  from  Utica.  -This  re- 
quired the  transfer  of  the  plaintiff  and  his 
luggage  to  such  other  train.  It  was  nec- 
essary that  the  plaintiff  should  be  informed 
of  this  and  that  he,  with  his  lu^age, 
should  be  transferred  to  such  other  train. 
The  porter  was  attending  to  this  duty,  snd 
to  that  end  had  placed  the  plaintiff  in  an  or- 
dinary car.to  resume  his  journey.  ...  If 
it  is  the  duty  of  the  passenger  to  make  in- 
quiry, it  is  the  corresponding  duty  of  the 
carrier  to  give  the  information  sought. 
The  porter  had  undertaken  to  furnish  such 
information   to   the   plaintiff,   or   to   intro- 
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pramiaea  of  th«  company,  i«turns  to  the  et«- 
tiOD  to  nmke  some  inquiries  regarding  hii 
baggage,  is  not  entitled  to  the  full  riglits  of 
pnsBengers.  H 

To  B  pOMen^r  on  &  street  railwaj  car 
the  carrier,  rs  a  general  rule,  oweB  no  con- 
tractual obligation  after  he  has  Alighted 
from  the  car,  even  though  he  maj  not  then 
hftve  reached  his  destination. 

4.  Teitninatton  of  the  obUgatlon. 

In  a  standard  treatise  we  And  the  fol- 
lowing statement  with  r^^rd  to 


on  ordinary  railroad  ears:  "Aa  a  general 
rule  it  may  be  said  that  the  relation  of 
carrier  and  passenger  .  .  .  continues 
until  the  passenger  has  had  a  reasonable 
time  and  opportunity  to  safely  alight  from 
the  train  at  the  place  provided  by  the  car- 
rier for  the  discharge  ,of  passengers,  and 
to  leave  the  carrier's  premises  in  the  cus- 
tomary manner."  ^ 

In  one  case  decided  from  this  standpoint, 
it  was  held  that  a  mail  clerk  engaged  in 
the  delivery  of  mail  bagi  to  the  postoRlce 
of  a  certain  town  was  entitled  to  recover 


r  for  that  purpose,  and  while 
had  refused  to  complete  the  work,  and 
struck  plaintiff  the  blow  complained  of. 
,  .  ,  Ihe  idea  that  the  servant  of  a 
carrier  of  persons  may,  in  the  internals  be- 
tween rendering  personal  services  to  the 
passenger  for  his  accommodation,  assault 
the  person  of  the  passenger,  destroy  his 
consciousnesn,  and  disable  him  from  fur- 
ther pursuit  of  his  journey,  is  not  consist- 
ent with  the  duty  that  the  carrier  owes  to 
the  passenger,  and  is  little  leas  than  mon- 
strous. White  this  general  duty  rested  up- 
on the  defendant  to  protect  the  person  of 
the  passenger  during  the  entire  performa 
of  tite  contract,  it  signifies  but  little 
nothing  whether  the  servant  had  or  had  not 
completed  the  temporary  or  partieuli 
service  he  was  performing,  or  bad  cot 
pleted  the  performance  of  it,  when  the  hlow 
was  struck.  That  htow  was  given  by  a 
servant  of  the  defendant  while-  the  defend- 
ant was  performing  its  contract  to  carry 
safely  and  to  protect  the  person  of  the 
plaintiff,  and  was  a  violation  of  such  con- 

»S  In  Oeorgia  R.  &  Bkg.  Co.  v.  Richmond 

(]S96)  9S  Ga.  404,  26  S.  E.  B65,  the  plain- 
tiff, having  failed  to  get  bis  baggage 
checked  in  time  to  be  placed  on  the  train 
by  which  be  had  expected  to  travel,  went 
to  a  hotel,  intending  to  take  another  train 
on  the  following  day.  Held  (1)  that  al- 
though he  was  not  a  "passenger"  when  he 
returned  to  the  Station,  he  had  the  right 
to  go  to  the  station  for  the  purpose  stated, 
and,  if  lie  conducted  himself  properly,  was 
entitled  to  respectful  treatment  from,  and 
immunity  from  an  unlawful  assault  by, 
the  agent  while  engaged  in  transacting  with 
him  the  buainess  mentioned;  and  (2)  that 
if  his  real  purpose  in  returning  was  not 
to  look  after  bis  baggage,  or  to  attend  to 
other  legitimate  buainess  nith  the  agent, 
but  merely  to  upbraid  him  tor  a  real  or 
supposed  breach  of  duty  occurring  at  an 
earlier  hour  of  the  day,  and  a  diUiculty 
thereupon  ensued,  he  could  not  hold  the 
company  responsible  for  an  assault  by  the 
agent.  It  should  he  observed,  however, 
that  this  decision,  in  so  far  as  it  predi- 
cates an  absolute  obligation  on  the  part 
of  railway  servants  to  refrain  from  mal- 
treating persons  who  come  upon  the  railway 
premises  for  the  transaction  of  busi- 
40  IiIl.A.(N.S.) 


Dcss,  turns  upon  the  unqualiSed  phrase- 
ology of  the  provision  of  the  Georgia  Code 
regarding  the  liability  of  railway  com- 
panies. See  Columbus  &  R.  R.  Co.  v. 
Christian  (1S94)  97  Ga.  6ft,  26  8.  E.  41). 
Under  common-law  principles  the  fact  that 
this  was  the  object  of  the  injured  person's 
visit  to  the  premises  is  not  necessarily  cim- 
clusive  in  respect  of  the  company's  liability. 
See,  for  example,  Bowen  v.  Illinois  C.  R.  Lo. 
(1905)  70  L.R.A.  916,  89  C.  C.  A.  444,  138 
Fed.  308. 

"Hutchinson,  Carr.  %  1018.  See  also 
the  note  to  Glenn  v.  Lake  Erie  4  W,  R.  Co. 
2  L.R.A.(N.S.)   873. 

For  cases  in  which  the  liahflity  of  the 
defendants  for  assaults  was  afhrmed  with 
reference  to  this  doctrine,  see  Peeples  v. 
Brunswick  4  A.  R.  Co.  (1878)  80  Ga.  281 
{complaint  in  action  for  assault  made  by 
a  conductor  upon  a  passenger  after  he 
had  been  delivered  at  his  destination  was 
held  demurrable  because  it  did  not  allege 
that  the  act  was  done  within  the  scope  of 
the  conductor's  duties)  r  Brunswick  &  W. 
R.  Co.  V,  Moore  (1897)  101  Go.  834,  28 
5.  E.  1000  (compitny  liahle  where  cnndtictor 
shot  plaintiff  just  after  he  had  alighted 
from  the  train);  McDade  v.  Norfolk  &  W. 
R.  Ca  (1910)  67  W.  Va.  582,  68  8.  E. 
378. 

In  Chiengo,  R.  I.  4  P,  R.  Co,  v,  Barrett 
(1884)  18  111.  App.  IT,  it  was  lai^  down,  on 
the  one  hand,  that  the  severance  of  the  re- 
lation of  carrier  and  passenger  is  not  nee- 
cssarily  dependent  upon  the  fact  that  the 
passenger,  upon  reaching  his  destination, 
had  actually  left  the  car,  and,  on  the  other 
hand,  that  the  mere  fact  that  the  passpnger 
had  had  sufhcient  time  and  opportunity  to 
leave  the  conveyance,  and  failed  to  do  so, 
docs  not  operate  in  every  instance  as  a 
severance  of  the  relation.  If  a  passenger 
having  time  and  opportunity  safely  to  leave 
the  train,  remains  in  the  car  for  the  unlaw- 
ful purpose  of  saaaulting  the  servants  of 
the  carrier,  he  must  be  considered  as  having 
abandoned  the  protection  afforded  him  by 
his  contract.  In  this  case,  as  the  disputed 
fact,  fii,,  whether  the  plaintiff,  when  as- 
saulted by  the  conductor,  still  occupied  the 
relation  of  a  passsenger,  was  made  by  the 
instruction  of  the  trial  judge  to  depend 
simply  upon  the  question  whether  he  had 
actually  left  tb*  ear  or  Dot,  the  verdict 
was  set  aside. 
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in  respect  of  the  miaconduct  of  a  porter 
deputed  to  cnrry  the  I>BgB,  by  whom  be  had 
tteen  several  tinie»  usHulted  and  inault«d, 
first  on  the  defendant's  premises,  «nd  after- 
warda  on  the  street  leading  to  the  office.  M 
But  the  authorities  upon  this  subject  are 
not  harmonious.  Some  of  the  cases  proceed 
upon  the  theory  "that  the  contract  of  ear- 
ria^  is  performed  when  the  passenger, 
at  the  end  of  his  journey,  has  re«ched  a  safe 
and  proper  place,  where  persons  seeking  to 
become  passengers  are  regularly  received 
and  passengers  are  regularly  discharged, 
and  that  the  degree  of  care  to  which  he  is 
then  entitled  is  leas  than  during  the  con- 
tinuance of  hia  contract,  as  a  carrier  of 
goods  is  held  to  a  liability  less  strict  after 
they    have    reached    their    destination    and 

In  Krantc  t.  Rio  Orande  Western  R.  Co. 
(I69S)  12  Utah,  104,  30  L.RA.  2B7,  41 
Pac.  717,  the  court  was  «f  opinion  that 
when  the  plaintiff  alighted  from  the  train 
at  the  station  in  question,  and  made  bis 
way  towards  the  aection  house  for  the  pur- 
pose of  engaging  in  his  i^ular  business, 
the  relation  of  carrier  and  passenger  as 
between  him  and  the  company  had  ceased; 
and  consequently  an  assault  committed  up- 
on him  by  a  section  foreman,  not  acting 
within  the  scope  of  his  employment,  could 
not  be  imputed  to  the  company  on  the 
ground  of  a  breach  of  ita  contractual  obli- 
gations to  protect  him.  The  action  was, 
however,  held  to  be  maintainable  on  the 
special  ground  that,  having  regard  to  the 
local  conditions,  the  ticket  agent  was  the 
representative  of  the  company,  and  al- 
though he  was  present  when  the  injury  was 
inflicted,  made  no  effort  to  prevent  the  aa- 

MTeiBs  A  P.  R.  Ca  t.  Csssidy  (1911) 
—  Tex.  Civ.  App.  — ,  137  S.  W.  388,  the 
court  said:  "This  relation  [i.  e,,  of  car- 
rier and  passenger],  it  seems  to  us,  was 
not  BcverMl  by  reason  of  the  mail  being 
taken  from  the  train  and  placed  upon 
the  truck  in  charge  of  appellant's  porter  at 
WhitcslKiro,  and  the  alighting  of  the  ap- 
pellee at  tlie  BBnie  place  in  the  discharge 
of  bis  duty,  'J'he  duty  of  the  appellant, 
under  its  contract,  had  not  changed.  It 
was  still  under  obligation  to  care  for  and 
deliver  the  mail  at  the  postoOice.  The 
duty  of  the  appellee  to  remain  with  the 
mail  remained  the  same.  The  circum- 
stances required,  of  necessity,  that  appel- 
lee and  appellant's  porter  should  he  thrown 
together  in  the  compliance  of  appellant's 
contract  with  regard  to  said  mail  beinsr 
delivered  at  the  paetoflice;  therefore  we 
conclude  that  the  relation  of  carrier  and 
passenger  existed  between  the  appellant 
and  appellee  until  so  delivered;  or,  in  other 
words,  the  appellant  owed  the  appellee  pro- 
tection from  the  assault  and  abuse  of  its 
servants,  and  it  is  liable  to  appellee  for 
the  breftch  of  such  duty  by  its  servant." 
Compare  cases  cited  in  note  S2  infra. 

U  So  stated  by  the  court,  arguendo.  In 
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been  put  in  a  freight  house  than  while  they 
are  in  transit."  u 

As  passengers  in  street  cars  alight  on 
public  higliways,  there  is,  in  the  case  of  a 
carrier  operating  such  cars,  no  room  for 
any  conflict  of  opinion  with  regard  to  the 
position  which  passengers  in  a  train  oper- 
ated on  land  belonging  to  the  carrier  are  to 
be  regarded  as  occupying  between  the  time 
when  they  leave  the  train  and  tbe  time 
when  they  leave  tbe  carrier's  premises.  A 
street  ear  ecanpany  impliedly  stipulata  to 
protect  a  passenger  from  maltreatment  by 
its  employees  until  he  has  safely  alighted.  *■ 
But  this  is  ordinarily  the  full  extent  of  its 
undertaking.  ^  Hia  right  of  action  is  de- 
terminable with  reference  to  this  rule,  al- 
though he  may  have  alighted  with   the  in- 

Dodge  V.  Boston  k  B.  S.  8.  Co.  1880)  148 
Maaa.  SOT,  2  T,.,R.A.  83,  12  Am.  St.  Rep. 
HI,  IB  N.  E.  373. 

For  decisions  rendered  from  the  atand- 
point  indicated  in  the  concluding  sentences 
of  this  passage,  see  Berryman  v.  Pennsyl- 
vania R.  Co.  (1910)  228  Pa.  621,  30  LJLA. 
(N.S.I  1049,  77  Atl.  1011,  where  it  was 
held  that  a  verdict  should  have  been  di- 
rected for  the  defendant  upon  evidence 
given  by  the  plaintiff  to  the  effect  that,  aft- 
er alighting  from  a  train  at  a  station, 
and  while  standing  upon  the  station  plat- 
form, he  bad  been  assaulted  by  a  apecial 
policeman  in  the  company's  emploj.  Tbs 
court  said:  "Here  there  was  no  evidence 
which  could  possibly  support  a  finding 
that  Bledsoe  was  in  the  line  of  duty  under 
hia  emnloyment  when  he  committed  the 
assault  'The  fact  that  it  was  committed 
at  the  defendant  company's  station  is  of 
no  importance.  Plaintiff  had  been  a  pas- 
senger, but  that  relationship  ceased  when 
he  alighted  at  bis  destination  and  had  so 
far  proceeded  on  his  way  as  to  be  out  of 
danger  from  the  movement  of  the  train,  or 
further  necessity  of  relation  with  the  aerv- 
ants  of  the  company.  The  defendant  com- 
pany thereafter  owed  him  no  apecial  duty, 
no     contract     relation     existing     between 

M  Grayson  v.  St.  Louis  Transit  Co. 
(19D3)  100  Mo.  App.  00,  71  S.  W.  730 
(conductor  pushed  off  a  passenger  who 
was  descending  from  a  street  car,  and  st 
the  same  moment  called  on  a  policeman  to 
arrest  him;  held,  that  tbe  passenger  had 
not  ceased  to  be  a  passenger  when  the  order 
to  the  policeman  was  given)  ;  McQuerry  v, 
MetropoliUn  Street  R.  Co.  (1906)  117  Mo- 
App.  255,  92  S.  W.  S12, 

n  In  Jackson  v.  Old  Colony  Street  R.  Co. 
(1910)  20Q  Mass.  477,  30  L.R.A.(K.S.) 
1046,  92  N.  E.  725,  IS  Ann.  Cas.  615,  the 
facts  involved  and  the  conclusions  of  the 
court  were  stated  as  follows:  "During  the 
first  part  of  the  journey  they  [the  plaintiff 
and  one  of  defendant's  conductors]  engaged 
in  a  verbal  quarrel  which  resulted  in  ill  feel- 
ii^  between  them:   but  there  was  do  tee- 
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tentioD  of  continuing  his  journey  upon  the  |  liability  of  the  carrier  fams  been  afGnned, 
eimc  or  another  cit."*  But  the  rule  is  [  wliere  a  passenger  on  a  crowded  car,  having 
subject  to  some   qualifications.     Thus,   the  I  alighted   from   the   front   platform,   wall^ed 


timony  that  during  the  last  half  of  the 
journey  the  dispute  vas  renewed,  or  that 
the  plaintiff  was  told  that  if,  upon  request, 
be  did  not  depart,  he  would  be  put  off  when 
the  car  stopped  at  the  turnout,  where  the 
conductor  was  to  set  a  switch  and  display 
a  signal  light.  If,  as  the  defendant  con- 
tended and  its  witnesses  testified,  the  jury 
were  satisfied  that  the  encounter  took  place 
after  the  conductor,  returned  from  the 
switch,  they  could  find  that  the  plaintiff, 
having  passed  from  the  oar,  had  become 
a  traveler,  and  the  defendant  would  not  be 
responsible  for  any  injury  then  inflicted 
out  of  a  spirit  of  vindictiveness  for  what 
had  taken  place  on  the  car,  or  by  anger 
Aroused  by  the  insult  with  which,  as  the 
conductor  testified,  the  plaintiff  then  greet- 
ed  him." 

In  Palmer  v.  Winston-Salem  R.  ft  Elec- 
tric Oo.  (3902)  131  N.  C.  250,  42  S.  E, 
604,  a  passenger  on  a  street  car  got  into 
an  altercation  with  the  motorman,  and 
after  alighting  from  the  car  and  deposit- 
ing certain  bundles,  which  he  carried,  on 
the  sidewalk,  returned  to  the  car.  The  mo- 
torman then  left  the  car  and  assaulted 
plaintiff  in  the  street.  Held,  that  plaintiff 
was  not  entitled  to  recover.  The  court 
said:  "If  the  plaintiff  hod  been  a  passenger, 
or  his  passage  had  not  been  fully  termin- 
ated, or  if,  when  he  left  the  car  at  his 
destination,  the  employee  had  immediately 
followed  the  passenger  up  and  assaulted 
him,  the  defendant  concedes  that  there 
would  be  no  question  as  to  the  liability  of 
the  company.  .  .  .  But  here  the  plain- 
tiff was  neither  a  passenger,  nor  was  the 
employee  acting  within  the  scope  of  his 
employment.  ,  .  .  The  employee  in  this 
ease  had  left  the  car,  and  was  not  engaged 
in  any  work   or  employment  for  the  cora- 

fany  at  the  time  of  the  assault.  He  had, 
jr  the  time  being,  abandoned  his  post, 
and  was  not  doing  service  for  the  company." 
See  also  Hanaon  v.  Urbana  &  C.  Elec- 
tric Street  R.  Co.  (1897)  7.5  111.  App.  474 
(company  not  liable  for  assault  committed 
on  a  Tiassenger  after  he  had  alighted)  ; 
Grayson  v.  St.  Louis  Transit  Co.  (Ifl03) 
100  Mo.  App.  60,  71  8.  W.  730  (carrier  not 
liable  for  wrongful  arrest  of  passenger  after 
he  had  left  the  car)  ;  Reilly  v.  New  York 
City  R.  Co.  (1904;  App.  Div.)  46  Misc. 
72,  91  N.  Y.  Supp.  319  (carrier  not  liable 
for  an  assault  made  by  a  conductor  on  a 
passenger  who,  after  having  voluntarily 
alighted  from  a  car,  waited  for  him  on  his 
return  trip,  and  spoke  to  htm  in  an  office 
of  the  street  railway  company). 
*  In  Brown  v.  Interborough  Rapid  Transit 
Co.  {J9071  6S  Misc.  637,  107  N.  Y.  Supp. 
620,  plaintifT  boarded  defendant's  north- 
bound car,  and,  falling  asleep,  was  carried 
several  blocks  beyond  bis  destination.  He 
then  crossed  the  street  to  another  station 
to  catch  defendant's  south-bound  car,  which 
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he  persisted  in  getting  on  without  paying 
his  fare.  The  trainmen  by  force  kept  him 
off  the  train.  Held,  that  defendant  was  not 
liable  for  the  assault,  having  fully  per- 
formed its  contract  when  it  carried  plain- 
tiff on  its  north-bound  train  to  his  desti- 
nation. It  was  under  no  obligation  to  furn- 
ish him  a  return  passage  free  of  charge. 

MIn  Central  H.  Co.  v. -Peacock  (1888)  6B 
Md.  257,  S  Am.  St.  Rep,  4Z5,  14  Atl.  709, 
a  passenger  to  whom  the  driver  had  used 
insulting  and  abusive  language  threatened 
to  report  him  when  they  should  arrive  at 
the  defendant's  office,  which  was  at  the 
stables  at  which  the  car  stopped  for  a 
change  of  horse.  Plaintiff  alighted  a 
block  from  the  office,  intending  to  report 
the  driver  while  the  horses  were  .being 
changed,  and  then  to  resume  his  seat,  but 
he  did  not  communicate  his  purpose  to 
the  driver.  The  car  went  on,  but  was 
afterwards  stopped  before  reaching  the 
stables,  and  the  driver  went  to  the  sidewalk 
where  plaintiff  was,  and  assaulted  him. 
Held,  that  the  defendant  was  not  liable  for 
the  assault.  The  court  said:  "When  he 
[the  passenger]  left  the  car,  the  carrier  was 
certainly  not'  liable  for  his  conduct  on  the 
street,  nor  for  the  conduct  of  a  stranger 
to  him  on  the  street.  Why,  then,  should 
the  appellant  be  answerable  for  the  assault 
of  its  driver,  who  actually  sto^oed  his 
team,  and  left  it  in  the  street,  with  his 
passengers  unguarded,  in  order  that  be 
might  pursue  his  victim,  and  knock  him 
down?  In  doing  this,  he  cannot  he  regard- 
ed as  acting  within  the  sphere  of  his  duty 
or  scope  of  his  authority.  He  left  and 
stepped  aside  from  both  in  order  to  gratifv 
his  spleen;  and,  upon  the  authorities  al- 
ready cited,  we  cannot  doubt  that  it  was 
error  to  hold  the  appellant  responsible." 
The  following  statement  in  Cooley  on  Torts, 
p.  535,  was  quoted  with  approval;  "If  the 
conductor  of  a  train  of  cars  leaves  his 
train  to  heat  a  personal  enemy,  or  from 
mere  wantonness  to  inflict  any  injury,  the 
difference  between  his  case  and  that  in 
which  the  passenger  is  ejected  from  the 
cars  is  obvious.  Tlie  one  ia  a  trespass  ho 
has  stepped  aside  to  commit;  the  other  is 
committed  in  the  course  of  bin  e-nplov- 
ment."  Discussing  the  effect  of  the  ele- 
ment introduced  by  the  claimant's  inten- 
tion of  resuming  his  journey,  the  court  said ; 
"After  he  had  nlifrhted  and  wal(;ed  a  square, 
could  he  resume  his  place  in  the  car  with- 
out paying  another  fare,  without  the  as- 
sent of  the  conductor?  Would  the  conduc- 
tor be  justified  in  omitting  to  charge  another 
fare?  We  think  not.  Had  he  remained  in 
the  car  until  the  stables  were  reached  and 
the  horses  were  being  changed,  the  carrier 
would  have  understood  his  journey  was  not 
completed,  and  whilst  the  horses  were  being 
changed  he  would  stiH  have  been  regarded 
•a   a   passenger,   and   would   have   been  en- 


.Got>^[c 


NOTE  TO  NEVILLE  T.  SOUTHEBN  E.  00. 


to  the  rear  platform  to  procure  a  traitifcT, 
and  wat  there  assaulted  by  the  conductor.  ■■ 
Where  a  passenger  who  had  twice  aaked  for 
a  transfer  ticl:et  while  he  was  still  on  the 
car,  and  who  had  continued  to  demand  it 
after  he  had,  in  obedience  to  the  conduct- 
or's order  to  get  off  the  car,  alighted  at 

titled  to  protection  as  against  tlie  em- 
ployees, if  ne  then  had  gone  into  the  oflice 
to  execute  his  declared  purpose  to  report." 

Id  Zeccardi  t.  Yonkers  R.  Co.  (ISdT)  IDD 
N.  Y.  389,  17  L.R.A.{N.8.)  770,  83  N.  E. 
31,  reversing  0906)  113  App.  Div.  S4B,  99 
N.  Y.  Supp.  936,  while  the  plaintiff  and  a 
friend  were  passengers  on  defendant's  car, 
the  conductor  quarreled  with  the  latter 
about  the  payment  of  fare,  and  ejected  him 
from  the  car.  Thereupon  he  and  the  con- 
ductor en^Hged  in  a  fight  upon  the  ground; 
the  car  being  stopped  at  the  time.  Plain- 
tifF  did  not  linow  what  the  fight  was  about, 
but  stepped  out  to  separate  the  men.  The 
motorman  took  hold  of  him  and  knocked 
him  down  and  punched  him.  Subsequentlj 
the  conductor  charged  plaintiff  in  a  pol' 
court  with  having  assaulted  him,  and  pla 
tiff  was  acquitted.  Held,  that  de'endant 
was  not  liable  for  the  motorman's  assault 
on  and  the  false  charge  against  plaintitT. 
The  court  said:  "It  is  .  .  .  true  that 
a  passenger  during  his  journey  may  alight 
from  the  car  without  losing  his  stntus  as 
jiaascii^er.  Parsons  v.  New  York  C.  t  H. 
B.  E.  Co.  (IS8i))  113  N.  Y.  382.  3  L.R.A. 
083,  10  Am.  et.  Rep.  450,  21  N.  E.  145.  In 
this  case,  however,  the  wrongs  for  which 
the  plaintilT  seeks  rcilress  were  suffered 
when  the  plaintiff  entered  upon  an  enter- 
prise totally  disconnected  witn  the  cnrriage. 
His  intervention  to  end  the  quarrel  which 
was  taking  place  on  the  street  between  " 
poniiuctor  and  the  otlier  passenger  may 
have  been,  and  doubtless  was,  on  his  state- 
ment, praiseworthy,  but  it  occurred  neither 
on  the  defendant's  car  nor  on  its  property, 
and  was  a  mutter  wholly  foreign  to  and 
disconnected  with  the  defendant^i  contract 
of  carriase.  The  fact  that  one  of  the  com- 
batants was  the  deFcndant's  conductor  did 
not  alter  the  relation  the  defendant  would 
have  borne  to  it  had  it  been  a  contest  en- 
tirely between  strangers.  Had  the  plaintiif 
liecn  assaulted  for  trying  to  alight  from 
the  car  or  trying  to  again  obtain  entrance 
in  it  a  verv  different  question  would  be  pre- 
sented, riis  injuries  were  occasioned  dur- 
ing his  voluntary  intervention  in  a  quarrel, 
as  to  which  the  defendant  owed  him  no 
.!uty." 

In  JlcOilvray  v.  West  End  Street  R.  Co. 
(1S05)  164  Mass  122.  41  N.  E.  IIQ,  a  pas- 
BPii^er  -Fot  off  when  the  car  was  switched 
into  the  car  house  before  reaching  the  point 
to  which  he  had  paid  his  fare,  and,  while 
standing  in  the  street,  with  one  foot  rest- 
iij?  on  the  step  to  the  car  house,  engaged  in 
an  altercation  with  the  conductor  regard- 
ing the  fact  that  the  car  did  not  run 
tlirouj'h,  and  that  be  was  not  informed  that 
it  would  be  switched.  Eeld,  that  an  assault 
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the  transfer  point,  was  assaulted  during  in 
altercation  which  then  took  place,  *l  and 
where  the  assault  complained  of,  although 
it  was  committed  when  the  aggrieved  party 
was  on  the  highway,  was  merely  the  last 
of  a  continuous  series  of  acts  cooiinenenl 
while  he  was  still  on  the  car.Sl     Tlie  right 

committed  1>y  the  conductor  upon  bim  dur- 
ing the  altercation  was  not  imputable  to 
the  carrier.  The  court  said:  "Tlie  only 
reasonable  inference  to  be  drawn  from  the 
whole  evidence  is  that,  while  waiting  in  the 
public  street  to  take  one  of  tbe  defendant's 
cars,  he  saw  fit  to  engage  in  an  altercation 
with  a  person  who  was  in  fact  one  of  de- 
fendant's servants,  and  received  tiota  him 
an  assault  which  was  not  made  for  any 
purpose  which   the   jury   could   find    to   be 

f>art  of  the  defendant's  business.  The  de- 
endant  had  no  control  over  the  place  where 
the  plaintiff  was,  and  no  duty  to  protect  th* 
plaintiff  there  from  any  assaults,  although 
it  would  be  responsible  to  him  for  assaults 
committed  upon  him  there,  as  elsewhere,  by 
its  servants  in  the  scope  of  their  emplOT- 
ment.  The  suggestion  that  it  could  be  found 
within  the  scope  of  that  employment  for  a 
servant  to  punish  bim  for  asserting  bis 
rights  against  the  defendant  is,  of  course, 
untenable;  nor  is  there  in  the  sugf^stion 
that  the  assault  was  for  the  purpose  of 
putting  him  out  of  the  defendant's  piem- 
iies  Bulficient  ground  to  warrant  submitting 
the  case  to  a  jury." 

U  Miller  v.  Brooklvn  Heifibts  R.  Col 
(in08)  124  App.  Div.  537,  108  K.  Y.  Supp. 
960.  It  was  held  that  he  was  still  a  pas- 
senger because  he  would  have  been  entitled 
to  continue  his  journey  on  the  same  ticket. 
if  the  conductor  had  refused  to  give  him  a 
transfer, 

W  In  BlomsuesB  ».  Puget  Sound  Electric 
R.  Co.  (1907)  47  Wash.  620,  17  L.R.A. 
(N.S.)  163,  92  Pac.  414,  the  court  said: 
"It  must  Ise  conceded  that,  under  the  con- 
tract made  by  the  respondent,  the  appel- 
lant had  not  arrived  nt  his  destination 
when  he  alighted  from  the  car  in  tlie  city 
of  Seattle,  for  he  had  paid  for  transporta- 
tion to  the  city  of  Ballard.  It  was  neces- 
sary for  him  to  alight  for  the  purpose  of 
changing  cars,  and,  to  receive  the  benefit 
of  his  contract,  it  was  necessary  for  him  to 
travel  outside  of  the  car,  between  the  car 
from  which  he  alighted  and  the  Ballard  car. 
Tlie  trip  was  a  continuous  one,  and  the 
fact  that  he  had  to  change  cars  would  not 
in  justice  or  fairness,  affect  his  rigbts  as  a 
passenger." 

«lln  Savannah  Street  R.  Co.  v.  Brvsn 
(1830)  88  Ga.  312,  22  Am.  St.  Rep.  4G1. 
12  S.  E.  307,  an  action  was  held  to  be 
maintainable  where  a  passenger  on  a  street 
car,  who'had  delayed  a  short  time  in  pay- 
ing his  fare,  was  assaulted  by  the  condncl- 
or,  first  on  the  car,  and  then  at  the  com- 
pany's oflice,  niiere  he  had  gone  to  moke  a 
complaint. 

In  \ViBe  V.  Covington  ft  C.  Street  R.  Co. 
(1891)   91  Ky.  537,  IB  S.  W.  351,  wliere  a 
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driver  insulted  a  psBRenger,  and,  after  he 
had  left  the  car  on  account  of  the  assault, 
pursued  him  into  the  street  and  there  as- 
Haulted  him,  it  was  held  error  to  pive  an 
instruction  which  limiUd  the  jury  to  a 
consideration  solely  of  what  occurred  on  the 

In  Louiaville  R.  Co.  t.  Kupper  (1909) 
—  Ky.  — ,  118  S.  W.  260,  a  passenger  was 
knocked  from  a  car  by  the  conductor  and 
the  assault  was  continued  in  the  street.  On 
the  approach  of  an  officer  the  condiictor  di- 
rected him  to  arrest  plaintiff,  which  be  did. 
Held  thst'the  whole  affair  was  but  a  single 
transaction,  and  that  defendant  was  liable 
l)Oth  Tor  the  assault  and  arrest.  Referring 
to  the  contention  "that  while  the  rule  stated 
[i.  e.,  as  to  tlie  carrier's  duty]  applies  to 
assaults  where  the'assault  is  begun  on  the 
car  and  continued  after  the  passenger  tenves 
it,  it  is  not  applicable  to  a  case  of  this  kind, 
where  the  direction  to  make  the  arrest  weui 
made  after  the  passenger  ceased  to  be  a 
pnssenfrer,"  the  court  said ;  "We  are  unable 
to  see  upon  what  reasoning  it  can  be  said 
that  the  plaintiff  was  a  passenger  while 
tlie  !ts<iault  was  going  on,  and  not  a  pas- 
nen^er  when  the  direction  to  arrest  him  was 
given  liy  the  conductor.  ...  It  was  not 
error  to  omit  from  the  instructions  the  ques- 
tion whether  or  not  the  conductor  was  act- 
ing at  the  time  within  the  scope  of  his  em- 

In  O'Brien  v,  St.  Louis  Transit  Co.  (1004) 
1B5  Mo.  263,  105  Am.  St.  Rep.  5B2,  84  S.  W. 
930,  a  conductor  having  engaged  in  a  qunr- 
rel  with  a  pRssenger  as  he  was  stepping  off 
the  car,  struck  him  and  followed  him  to 
the  sidewalk  and  there  killed  him.  Held, 
that  an  action  wag  maintainable  against  the 
carrier.  Discussing  the  contention  of  the 
defendant  "that  as  this  killing  occurred  on 
the  sidewalk,  the  conductor  was  beyond  the 
field  in  which  his  act  as  servant  was  charge- 
able to  the  master,  and  for  that  reason  the 
pinintitf,  on  her  own  evidence,  was  not  en- 
titled to  go  to  the  jury,"  the  court  said: 
"We  have  now  to  look,  dot  only  to  the  law 
of  master  and  servant,  but  also  to  that  of 
carrier  and  passenger.  ,  ,  ,  If  it  be  con- 
ceded, therefore,  that  under  the  law  ot 
master  and  servant  the  conductor  was  out- 
side of  the  field  of  his  employment  when  he 
folloH-ed  (if  he  did  so)  this  man  to  the 
sidewalk  and  assaulted  him,  still,  under  the 
law  of  carrier  and  passenger  the  man  was 
under  the  care  and  entitled  to  the  protec- 
tion of  the  carrier  not  only  while  he  was  in 
the  car,  but  while  he  was  alighting,  and  un- 
til the  act  of  alighting  had  been  entirely  ac- 
complished. Whilst  it  Is  true  a  conductor 
is  not  emploved  to  follow  passengers  out 
to  the  sidewalk  and  beat  or  shoot  them,  yet 
they  are  employed  to  protect  them  from  as- 
sault while  thev  are  leaving  the  car,  and  to 
see  that  they  alight  in  safety.  If  a  atranser 
on  the  car  had  done  to  this  man  what  tlie 
evidence  for  plaintiff  tends  to  show  the  con- 
ductor did,  ftnd  if  the  conductor  could  have 
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prevented  the  wrong  by  the  exercise  of  a 
very  high  degree  of  care,  and  failed  to  do 
so,  the  defendant  would  have  been  liable; 
with  what  stronger  reason,  therefore,  is  the 
defendant  liable  when  the  conductor  himself 
is  the  offender."  Criticiiinif  an  instruction 
given  by  the  trial  court,  Valliant,  J.,  said: 
It  "drops  out  of  view,  as  if  it  were  imma- 
terial, the  question  of  whether  the  conductor 
was  dragged  off  the  car,  as  defendant's  evi- 
dence tended  to  prove,  or  voluntarily  fol- 
lowed the  plaintiff's  husband  to  the  side- 
walk, and  there  undertook  to  preserve  the 
peace.  Tt  would  be  an  extraordinary  case 
.  .  -  that  Would  justify  a  conductor  In 
his  capacity  as  a  preserver  of  the  peace  to 
follow  the  offender  to  the  sidewalk." 

In  McOuerrv  v.  Metropolitan  Street  R. 
Co.  (1806)  117  Mo.  App.  265,  92  8.  W.  012, 
a  conductor,  being  exasperated  by  the  con- 
duct of  a  passenger  who  persisted  in  smok- 
ing inside  a  car  after  having  been  warned 
not  to  do  so,  knocked  his  cigarette  out  of  his 
mouth.  Thereupon  plaintiff  knocked  the 
conductor  down,  and  was  engaged  in  pum- 
melling him  when  the  motormnn  came  to 
the  rescue,  hit  plaintiff  with  the  sand  punch, 
and  ordered  him  to  "get  off  the  car."  Plain- 
tiff immediately  left  the  car  and  went  to 
the  sidewalk,  where  he  stood  for  a  few  min- 
utes. After  getting  up,  the  conductor  pro- 
ceeded to  leave  the  car  for  the  purpose  of 
finding  an  officer  to  arrest  the  plaintiff.  The 
plaintiff  then  started  to  run  away,  and,  fear- 
ing that  be  might  escape,  the  conductor  fol- 
lowed, in  order  to  keep  hira  in  sight  until  he 
could  find  an  officer.  Speing  that  he  was 
pursued,  plaintiff  suddenly  stopped,  turned 
and  advanced  Upon  the  conductor,  knocked 
him  down,  cut  him  in  the  face  with  a  knife, 
and  was  endeavoring  to  inflict  further  in- 
jury upon  him  when  the  conductor  drew  bis 
revolver  and  took  a  shot  at  plaintiff,  who.  in 
the  meantime,  had  turned  and  fled.  The 
court  said ;  "The  passenger  is  in  duty  bound 
to  conduct  himself  in  a  decent  and  orderly 
manner.  He  should  ohserve  and  obey  the 
reasonable  rules  established  by  the  carrier 
for  the  tMmefit  of  its  service,  or  for  the 
safety,  convenience,  and  comfort  of  its  other 
passengers;  and,  if  he  refuses  to  do  this  he 
forfeits  his  rights  under  the  contract  of 
carriage,  and  subjects  himself  to  removal 
from  the  car.  [Eads  v.  Metropolitan  Street 
R.  Co.  (1890)  43  Mo.  App.  638.]  ;  .  . 
Plaintiff's  own  testimony  admits  of  no  other 
construction  than  that  he  knowingly  and 
deliberately  violated  this  rule  and  was  guil- 
ty  of  impertinent  conduct  after  he  had  been 
asked  to  desist.  Up  to  this  point,  plaintiff 
was  clearly  in  the  wrong,  and  defendant's 
trainmen  would  have  been  justified  in  order- 
ing him  to  leave  the  car,  and,  had  he  re- 
fused in  employing  force  necessary  to  eject 
hini.  But  the  conductor  instead  of  follow- 
ing this  course,  according  to  hia  own  admis- 
sion, became  a  wrongdoer  himself.  We  do 
not  mean  to  say  that  a  conductor  must  de- 
grade bis  manhood   and  tamely  submit  to 
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gross  insult,  but  in  serving  the  public  nnd  ' 
in  performing  liis  master's  contract  to  treat 
passengers  with  ail  due  conai deration,  he  is 
oxpepted  to  exercise  some  degree  of  self-re- 
straint, and  not  to  Ry  into  a  rage  and  mis- 
trehave  at  every  impertinence  from  a  pas- 
senger. His  riftht  and  duty  to  eject  a  pas- 
senjier  on  account  of  misconduct,  not  gross- 
ly insultijiR  or  ofTenaive,  does  not  Justify 
liim  in  aasaulting  the  passenger  unless  the 
resistance  of  the  latter  during  his  removal 
in  of  a  nature  to  take  physical  violence  an 
imperative  necesaity.  When  the  conductor, 
instead  of  ordering  the  plaintiff  to  leave  the 
car,  employed  physical  violence,  plaintiff 
then  hecame  the  injured  party,  and  was 
justified  in  defending  himself,  and  it  does 
not  appear  that  plaintiff  used  any  more 
force  than  waa  required  to  free  himself  from 
hie  assailants.  Defendant  is  liahle  for  the 
wrongful  acts  of  its  agents  and  servants, 
committed  in  the  course  and  scope  of  their 
employment,  and,  under  the  conceded  facts, 
must  be  held  liahle  for  the  damages  from  the 
unjustifiable,  though  not  entirely  unprovok- 
ed, assault  of  the  conductor  and  motorman 
in  the  car.  According  to  the  testimony 
of  plaintiff,  the  conductor  continued  to  be 
the  wrongful  aggressor  after  plaintiff  left 
the  car.  His  attack  ivas  continuous  and 
persistent  from  the  moment  the  first  blow 
was  struck  until  the  shot  was  fired;  for 
daring  that  whole  period  he  was  actuated 
by  the  single  purpose  of  inflicting  immedi- 
ate bodily  injury  upon  plaintiff.  The  mo- 
mentary pause  that  occurred  while  plaintiff 
was  escaping  from  the  car  was  not  due  to 
any  relaxation  in  the  conductor's  purpose. 
So  that  when  plaintiff  left  the  car,  he  did 
not  alight  in  safety,  as  defendant  agreed  he 
should,  but  in  imminent  danger  from  de- 
fendant's servant  the  same  danger,  too,  but 
of  increased  potentiniity,  that  threatened 
him  in  the  car.  .  .  .  From  start  to  finish, 
the  conductor,  though  twice  defeated,  kept 
after  him  with  ferocious  intent,  and  finally 
brought  him  down  with  a  shot  from  his  re- 
volver. We  hsve  here  every  element  of  a 
continuous  sssault;  and,  as  it  began  durin;f 
the  existence  of  the  relation  of  carrier  and 
passenger,  and  appears  as  a  consistent  and 
indivisible  whole,  the  fact  that  part  of  it 
occurred  on  the  car  and  part  in  the  street 
does  not  affect  the  relation  between  the 
parties.    The  whole  affray  is  included  witb- 

violence  in  ejecting  a  passenger,  who' had 
forfeited  his  right  to  be  carried  further,  but 
who  yet  retained  the  rjpht  not  to  be  sub- 
jected to  unnecessary  violence  in  his  remov- 
al from  the  car,  ,  .  .  But  the  conduc- 
tor's testimony  presents  a  situation  radi- 
cally different  from  that  just  reviewed,  and 
defendant  was  entitled  to  have  its  state- 
ment of  the  facts  fairly  submitted  to  the 
jury,  and  to  have  the  cause  of  action  pre- 
sented in  the  instructions  confined  within 
the  limits  of  that  pleaded  in  the  petition 
...  The  jury  was  directed  to  find  for 
plaintiff,  either  under  the  hypothesis  that 
the  assault  was  continuous,  or  that  two 
separate  assaults  were  made,  the  first  dur- 
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the  second  after  the  termination  o 
relation.  The  cause  of  action  pleaded  being 
based  solely  upon  a  tort  committed  bj  a 
carrier  upon  its  passenger  during  the  per- 
formance of  the  contract  of  carriage,  a  re- 
covery should  not  have  been  permitted  for 
another  injury  inflicted  b;  the  carrier 
through  the  hand  of  its  servant  after  the 
act  of  ejecting  plaintiff  from  the  cAr  )iad 
been  fully  accomplished.  According  to  the 
testimony  of  the  conductor,  the  first  fight 
was  all  over  when  plaintiff  left  the  car. 
and  he  waa  free  to  go  his  way.  Be  stood  oa 
the  sidewalk  near  the  car  and  it  was  aereral 
minutes  before  the  conductor  started  out  to 
look  for  an  ofllceT.  If  this  is  true, — *nd  it 
was  a  question  of  fact  for  the  jury, — the 
duty  of  defendant  to  plaintiff  as  i  carrier 
had  ended  before  the  conductor  had  renewed 
hoetilities ;  and,  if  the  second  fight  re- 
sulted from  the  conductor's  effort  to  per- 
form a  duty  incident  to  his  employment, 
that  is,  to  procure  the  arrest  of  a  disorderly 
passenger  after  the  latter's  ezpuIsioD  from 
the  car,  defendant  would  be  liable  for  the 
wrongful  act  of  the  servant,  committed  in 
the  discbarge  of  that  duty,  but  upon  an  en- 
tirely different  principle  from  that  applying 
to  an  assault  made  by  the  servant  upon  the 
passenger  during  his  transportation-  One 
liability  is  founded  upon  the  breach  of  the 
duty  of  an  insurer;  the  other  upon  the 
breach  of  the  duty  one  stranger  owes  anoth- 
er not  to  wrongfully  injure  him.  Consider- 
ing the  state  of  the  pleadings  and  the  con- 
flict in  the  testimony  noted,  plaintifTs  right 
to  recover  should  have  been  restricted  to 
the   finding   that   the   assault   was    contin- 

In  Flynn  v.  St.  Louis  Transit  Co.  (1B03) 
n3  Mo.  App.  186,  87  S.  W.  660,  the  evi- 
dence tended  to  show  that  defendant's  con- 
ductor first  assaulted  the  plaintiff  white  he 
was  on  the  car,  then  pushed  him  off,  and 
finally  kicked  him  while  he  was  in  the  street, 
and  attempting  to  take  bis  umbrella  from 
the  car  platform.  The  court  said:  "In 
these  circumstances  it  cannot  be  said  thsl 
plaintiff's  status  as  a  passenger  bad  entirely 
ceased,  and  that  defendant  had  discharged 
its  whole  duty  to  him  by  seeing  him  safely 
off  the  car.  The  evidence  shows  that  the 
difficulty  was  begun  on  the  car,  and  that 
plaintiff  was  first  assaulted  by  the  conduct- 
or while  he  was  a  passenger  on  the  car; 
and  the  time  between  the  first  assault  and 
the  ending  of  it  in  the  street,  when  the 
conductor  was  induced  to  desist  from  beat- 
ing the  plaintiff,  is  too  inappreciable  to 
split  the  transaction  into  two  parts.  The 
evidence  tends  to  show  the  wrong  wM  a 
continued  one.  Nor  do  we  think  tht  evi- 
dence shows  that  plaintiff  had  entirely 
ceased  to  be  a  passenger  at  the  time  he  was 
kicked.  Plaintiff  had  the  unquestionable 
right  to  take  his  umbrella  from  tlie  car,  and 
having  been  pushed  from  the  car  without  it, 
he  had  the  nght  to  return  for  it." 

In  Jacobs  V.  Third  Ave.  H.  Co.  (1902}  71 
App.  Mv.  1B9,  76  N.  Y.  Supp.  679.  10  N. 
¥.    Anno.    Cas.    4SZ,    reversing    (1901)    34 
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where  tTte  withdrawal  from  the  car  wsb 
ontarj.  •* 

The  liabilitj  of  the  owner  or  agerator  of 
a  passenger  boat  for  the  misconduct  of 
tbe  crew  is,  in  the  present  point  of  view, 
determined  on  the  same  footing  as  that  of 
Ikilwa;r  companies.  ■* 

Q.  Carriefa  HdbUlty  ooiwtdtfred  u>l»l 
reference  to  the  capattltji  in  wMeh 
the  tort  feasor  icas  aethtg, 

Tbe  deeisioD  rendered  and  the  langnage 

Misc.  612,  6S  N.  T.  Snpp.  OBI,  it  waa  held 
that  where  a  paaaenger  is  ejected  from  a 
street  car  because  hia  transfer  ticket  is  not 
properly  punched,  and  is  arrested  at  the 
instance  of  the  conductor,  and  imprtaoned, 
ttie  refusal  of  the  transfer,  ejection,  arrest, 
ftnd  impriaonmeut  are  to  be  treated  as  con- 
tinuous acta,  for  which  the  company  is  re- 
aponsible. 

In  Alabama  City,  O.  ft  A.  R.  Co.  t. 
Sampley  (]910|  160  Ala.  372,  S3  So.  142, 
the  defendant's  conductor  had,  according 
to  the  plaintiff's  evidence,  attacked  bim  be- 
fore he  had  alighted  from  the  car,  and  con- 
tinued the  assault  afterwards.  Tbe  evidence 
offered  by  the  defendant  tended  to  prove 
that  the  conductor,  having  been  dragged 
from  the  car  step  by  plaintiff,  acted  in  self- 
defense  against  an  attack  made  upon  bim 
by  plaintiff,  and  possibly  one  of  bis  com- 
panions, after  the  latter  bad  alighted  from 
tbe  car,  and  that  in  any  cose  tbe  conductor's 
attack  was  deferred  until  tbe  plaintiff  had 
gone  some  15  feet  away  from  the  ear.  The 
court  expressed  the  opinion  that  if  the  at- 
tack bad  been  in  point  of  fact  thus  deferred, 
the  conductor's  wrongful  act  was  done  out- 
side the  range  of  his  employment,  and  the 
defendant  was  not  liable  i  while  if  the 
plaintifTs  version  of  the  evidence  was  cor- 
rect, the  defendant  was  responsible,  "not 
only  for  tbe  initial  assault,  hut  for  such 
consequenoea  as  followed  therefrCHn  in  nat- 
ural sequence,  and  aa  a  port  of  one  con- 
tinuous transaction." 

MKnds  V.  Metropolitan  Street  H,  Co. 
(1)190)  43  Mo.  Aop.  636.  Discussing  the 
evidence  as  to  the  circumstances  under 
which  the  plaintiff  was  ejected,  the  court 
said:  "In  removing  him,  the  servants  were 
acting  in  the  line  of  their  duty  or  service 
to  the  carrier,  and  the  carrier  is  responsible 
to  him,  though  he  was  no  longer  a  pas- 
senger, for  any  unnecessary  force  on  the 
part  of  the  servants,  though  it  be  wanton 
and  malicious,  in  effecting  such  removal. 
But  for  whatever  occurred  after  bis  expul- 
sion, the  carrier  is  no  longer  responsible; 
for  sueb  acta  of  the  servants  are  acts  ivitb 
strangers  and  are  not  in  tbe  line  of  tlieir 
employment.  It  seems  not  to  be  eertain 
when  plaintiff  was  struck  over  the  hend  with 
tbe  bell  register.  If  he  was  struck  after  his 
expulsion  was  completed,  defendant  should 
not  be  held  therefor.  But  if  he  was  struck 
during  the  time  he  was  being  put  off,  or  as 
tbe  final  exertion  or  effort  to  get  him  off, 
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used  in  a  recent  Maasachusotta  Case  ap- 
parently impart  the  adoption  of  the  broad 
doctrine  that  the  carrier's  liability  in  re- 
spect of  a  particular  passenger  is  not  re- 
stricted to  the  acts  of  servants  wbose  func- 
tions have  an  immediate  relation  to  the  per- 
formance of  tbe  contract  entered  into  with 
that  passenger.** 

It  may  be  that  a  doctrine  of  this  scope 
ia  also  reflected  in  the  statements  quoted 
in  the  footnote,  but  tbey  are  of  too  general 
a  character  to  warrant  any  definite  infer- 
so  that  the  atroke  was  but  a  direct  con- 
tinuation of  the  effort  to  get  him  off,  defend- 
ant would  be  liable,  provided  such  stroke 
waa  not  reasonably  necessary,  under  all  tbe 
circumstances  surrounding  the  struggling 
parties,  to  accomplish  the  purpose,  and  to 
prevent  his  immediately  getting  back  on 
the  car."  The  general  doctrine  laid  down 
in  this  case  is  doubtless  correct;  but,  hav- 
ing regard  to  the  facts  and  later  Missouri 
coses  the  theory  of  the  court  that  the  car- 
rier  could  not  properly  have  been  found 
liable  if  the  plaintiff  had  been  struck  by  tbe 
bell  register  after  his  expulsion  would  ap- 
parently not  be  proved  in  that  state  at  the 
present  time- 
as  In  McKay  v.  Hudson  Biver  Line  (1000) 
66  App.  Div.  201,  87  N.  Y.  Supp.  651,  it 
appeared  that  where  tbe  plaintiff  reached 
a  public  highway,  after  having  severed  hsr 
relations  with  defendant  by  leaving  the  boat 
and  delivering  up  her  ticket  at  a  gate  on 
the  pier,  an  altercation  occurred  between 
her  and  another  woman,  who  charged  her 
with  theft.  Thereupon  the  purser  of  the 
boat  required  the  two  women  to  enter  a 
waiting  room,  locked  the  door,  and  asked 
plaintiff  to  establish  her  innocence,  which 
she  did,  and  she  was  allowed  to  depart. 
Held,  that  a  nonsuit  was  properly  granted 
for  thu  reason  that  what  the  purser  did 
after  tbe  plaintiff  ^ad  ceased  to  be  a  pas- 
senger was  outside  of  tbe  scope  of  his  em- 
ployment. 

MIn  Hayne  V.  Union  Stre.'t  R.  Co.  (19031 
(189  Mass.  o.i3;  3  L.R.A.(N.S.)  S06,  109 
Am.  St.  Rep.  653,  70  N.  E.  219,  where  a  pas- 
senger on  a  street  ear  was  injured  by  a  mis- 
sile thrown  in  sport  at  the  motorman  by 
the  conductor  of  another  car.  the  court  rea- 
soned thus:  "Under  the  authorities  it  is 
1  that  if  the  wrongful  act  which  caused 
injur;  in  the  present  case  had  beon  done 
by  the  conductor  or  motorman  of  the  car 
on  which  the  plaintiff  was  riding,  tlte  de- 
fendant would  be  liable.  The  only  question 
upon  which  there  is  ground  for  any  doubt 
is  whether  the  rule  applies  to  an  injury 
done  by  a  servant  who  was  engaged  in  the 
;  general  service,  but  was  employed  up- 
mother  car,  and  was  not  charged,  di- 
rectly and  primarily,  with  any  duty  to  pro- 
vide for  the  safety  of  the  plaintiff.  We  are 
of  opinion  that  the  liability  of  the  dC' 
'endant  is  the  same  as  if  the  conductor  who 
threw  the  ben  had  been  in  charge  of  tlie 
plaintiff's  car.    Tbe  rule  of  liability  in  such 
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ence  in  thU  regard.**  In  the  opinion  of  ' 
tha  writer  this  is  the  only  view  which  ia 

logically  defensible. 

According  to  other  autlioritiea,  th*  ear- 
Tier's  guaranty  of  protection  is  applicnble 
only  to  the  misconduct  of  servants  to  whom 
tie  has  intrusted  functions  of  the  descrip. 
tion  apecilled  above.     In  some  of  the  cases 

eases  is  made  absolute.  The  reason  for  thu 
rule  applies  as  well  when  the  servant  is 
employed  upon  another  car  as  when  he  je 
working  on  the  car  upon  which  the  injury 
occurs.  If  one  of  the  reasons  for  the  lin. 
bility  is  that  the  servant,  through  hjs  re- 
lation to  his  master,  owes  a  duty  to  pro- 
tect the  passenger  from  injuries  by  others, 
and,  a  fortiori  from  injuries  by  himself, 
this  duty,  so  far  as  it  relates  to  the  last 
branch  of  the  obligation,  is  not  confined  to 
servants  the  nature  of  whose  service  re- 
quires tliem  to  give  personal  attention  to  the 
passenger  in  reference  to  possible  injuries 
from  others,  but  it  includes  those  employed 
in  the  general  business  of  transportation, 
und  involves  a  duty  to  refrain  from  doing 
injury  to  any  of  the  master's  passengers, 
whether  in  the  special  charge  of  the  servant 
or  not.  It  would  be  too  strict  and  narrow  a 
rule  to  hold  that  this  liability  of  the  master 
extends  only  to  injuries  by  servants  especial- 
ly charged  with  the  duty  of  protecting  pas- 
sengers from  injury.  In  Bryant  v.  Rich 
(1S70)  lOe  Mass.  180,  6  Am.  Rep.  311,  it 
was  said  that  'in  respect  to  such  treat' 
ment  of  passengers,  not  merely  the  officers, 
but  the  crew,  are  the  agents  of  the  carriers.' 
The  great  diligence  and  learning  of  the  de- 
fendant's counsel  have  discovered  for  our 
enlightenment  no  case  in  which  it  has  been 
held  that  the  carrier  was  not  liable  be- 
cause the  servant,  at  the  time  of  his  wrong- 
ful act,  was  not  dircDtly  employed  in  carry- 
ing the  passenger  injured,  if  he  was  engaged 
in  the  general  business  of  which  the  trans- 
portation of  the  passenger  was  a  part.  Of 
course,  if  he  was  at  the  time  in  a  position 
wholly  disconnected  with  his  duties  to  the 
carrier, — as,  if  his  misconduct  was  away 
from  his  place  of  employment,  at  an  hour 
of  the  day  when  he  was  at  liberty  to  gu 
where  he  pleased, — the  master  would  not  be 
liable.  But  the  mere  fact  that  he  was  on 
one  car,  and  his  wrongful  act  was  directed 
to  a  passenger  on  another  car,  should  make 
no  difference  with  the  msster's  liability." 

U  "The  fact  that  tbe  intestate  was  on  the 
pretniscs  and  under  the  protection  of  the 
company,  if  such  v/aa  his  status,  gave  him 
the  right  to  claim  absolute  immunity  from 
injury  at  the  hands  of  any  of  its  servants. 
The  duty  of  insuring  his  safety  against  in- 
jury by  intruders  might  possibly  depend 
upon  the  question  whether  a  servant  was  at 
tbe  time  on  duty  at 'the  place  of  the  threat- 
curd  injury.  But  for  any  injury  sustained 
at  the  hands  of  its  servant,  whether  on  or 
off  duty,  a  person  on  its  premises  by  its 
invitation  may  hold  a  railroad  company  un- 
conditionally responsible."  Concurring  opin- 
ion of  Avery,  J.,  in  Daniel  v.  Petersburg  R. 
40  L.R.A.{N.S.) 


which  have  proceeded  upon  this  ground, 
there  waa  no  general  discuss ioa  of  prin. 
ciples.  M  But  in  a  recent  Tuaa  case  ia 
wliicb  the  doctrine  of  limited  liability  bi* 
been  elaborately  discussed,  it  is  treated  as 
being  dediicible  from  the  consideration  that 
no  other  description  of  servants  can  prop- 
erly l>e  said  to  represent  the  carrier  in  re- 
Co.  (1895)  117  N.  C.  B92,  4  L.R.A,(N.S.I 
48G,  23  S.  E.  327,  (The  majority  of  the 
court  treated  the  case  as  one  in  which  the 
relation  of  carrier  and  paaaenger  had 
ceased). 

A  railroad  company  is  bound  to  "pro- 
tect paasengers,  during  the  carriage,  from 
assault  or  injury  from  its  agents  in  charge 
of  the  train,  and  from  others."  Maydeld  t. 
St.  Louis,  L  M.  t  S.  R.  Co.  (1910)  97  Aik. 
£4,  32  L.R.A.(y.8.)  62S,  133  S.  W.  168. 

A  passenger  is  entitled  to  protection 
against  "all  wrongs  done  by  the  carrier's 
employees  whilst  they  were  engaged  in  and 
about  the  performance  of  their  prescribed 
duties."  Philadelphia,  B.  4  W.  R.  Co.  t. 
Green    (190B)    110  Md.   32,   71   Atl.  886. 

Tbe  carrier's  contract  is  "to  compensste 
for  all  unlawful  and  tortious  injuries  in. 
Hicted  by  his  servants."  Blomaness  v. 
Puget  Sound  Electric  H.  Co.  (1907)  47 
Wash.   620,   17   L.R-A.{N.S.)    763,   92  Ps(. 

For  other  eases  in  which  the  courts 
seem  to  have  conceived  of  the  carrier's  lia- 
bility as  extending  to  all  classes  ^f  serv- 
ants,  see  Birmingham  R.  i  Electric  Co.  t. 
Baird  (1000)  130  Ala.  334,  64  L.R.A.  7S2. 
80  Am.  St.  Rep.  43.  30  So.  4S6;  Goddstd 
V.  Grand  Trunk  R.  Co.  (1889)  67  Me,  eoi, 
2  Am.  Rep.  39;  I^uisvilla  k  N.  R.  Co.  v. 
Ray   (1898)   101  Tenn.  !,  46  8.  W.  554. 

MIn  Mars  v,  Delaware  ft  H.  Canal  Co. 
(1889)  64  Hun,  625,  28  N.  Y,  S.  R.  228, 
8  N.  Y.  Su^p.  107,  where  an  engine  stand- 
ing on  a  aide  track  was  moved  onto  tb« 
main  track,  where  it  collided  with  a  pai- 
seneer  train,  one  of  the  points  decided  tras 
that   the   company   would   be   liable   if  tbe 


by   any   other   i 

In  Goodwin  v.  Cincinnati  Traction  Co. 
(1910)  09  C.  C.  A.  681,  175  Fed.  61,  wliere 
the  passenger  was  assaulted,  at  a  transfer 
point,  by  one  of  the  inspectors  of  a  street 
railway  companj',  the  right  of  recovery  hss 
viewed  as  being  dependent  upon  whether 
the  assault  was  committed  before  or  affi;r 
he  had  passed  under  tbe  control  of  another 

The  reports  contain  numerous  slatenients, 
of  which  the  general  purport  is  that  a  car- 
rier is  absolutely  liable  for  the  tnrts  of 
servants  who  are  enga.^d  in  the  operation 
of  the  train  or  other  vehicle  which  is  the 
instrumental  it  V  of  tl'ansportation.  See, 
for  ex,implp,  Pendleton  v.  Kinsley  (18711 
3  Cliff.  416,  Fed.  Cas.  No.  10,022  ("agents 
employed  in  the  management  of  the  ship 
or  other  conveyance");  Louisville  R.  Co.  v. 
Kupper   (1910),  —  Ky.  — ,  118  S.  W.  iW 
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apect  of  tbe  diecbarge  of  liia  contractual 
duties  to  the  passenger.  V'  It  is  submitted 
that  tbe  boundaries  assigned  in  this  point 
of  view  are  purely  arbitrary.  A  manifest 
tietitio  principii  is  involved  in  treating  as 
axiomatic  tlie  conception  upon  which  tbe 
argument  of  the  court  is  founded,  va.,  that 
only  a  certain  class  of  servants  are  to  be 
regarded  as  the  carrier's  agents  with  rS' 
gard   to   the   performance   of   the   contract. 


Assuming  the  obligation  of  the  carrier  to 
be  absolute, — and  such  it  is,  according  to 
all  the  author  it  ies, — the  more  reasonable 
position  would  rather  seem  to  b;  that  an 
implied  restriction  upon  its  scope  can  be 
justified  onlj  upon  some  specific  ground  ol 
expediency  or  public  policy.  No  such 
ground  was  adduced  in  tbe  case  under  dis- 
cussion. The  court  laid  some  stress  Upon 
the  cirfumstance  that,  in  nearly  all  the  re- 


("acts  of  servant  who  ia  placed  in  charge 
of  or  has  control  over  passengers").  But 
Buch  statements,  being  merely  in  the  na- 
ture of  affirmative  declarations  relating  to 
certain  conditions  of  fact,  aCTord  no  precise 
information  as  to  the  view  which  the  courts 
in  question  would  tnke  with  regard  to  the 
right  of  passengers  to  recover  damages  in 
respect  of  the  torts  of  classes  of  servants 
outside  the   one  mentioned. 

"Houston  &  T.  C.  R.  Co.  v.  Bush  (IBll) 
—  Tei,  — ,  32  L.R.A.(N.S.)  ]201,  133  S. 
W.  24S.  There  tlie  tort  feasor,  A.,  was  em- 
ployed  as  porter  at  G.  station,  where  it 
was  his  duty  to  give  assistance  in  respect 
of  the  baegnge  and  express  matter  on  pas- 
■enger  trains,  and  to  receive  and  deliver  the 
mail  sack.  The  train  on  which  plaintiff 
was  traveling  made  its  usual  stop  at  O., 
and  that  was  the  only  reason  for  plain- 
UfTs  presence  at  that  station.  A.,  learning 
tbat  he  was  on  the  train,  and  actuated  by 
a  long-standing  personal  grudge,  slipped 
Into  the  car,  purposely  avoiding  the  notice 
of  other  servants  of  the  defendant,  and  made 
the  aftsault  tor  which  damages  were  claimed. 
By  tbe  court  of  appeals  the  action  was 
held  to  be  maintainable  on  the  ground  that 
"if  a  servant  of  the  carrier,  in  the  per- 
formance of  his  duties,  is  plaoed  where 
he  comes  in  contact  with  the  passengers, 
then  he  owes  such  passengers  tne  duty  of 
proper  treatment.  But  the  judgment  was 
reversed  by  the  supreme  court,  which,  aft- 
er remarking  that  the  only  direct  prece- 
dent which  had  been  found  for  imputing  lia- 
bility to  the  carrier  under  the  givep .  cir- 
cumstances was  Hayne  v.  Union  Street  R. 
Co.  (see  note  64,  supra),  proceeded  thus: 
"In  every  other  case  ...  in  which  the 
carrier  was  held  liable  for  sn  assault  on 
the  paB8en;3«r  by  a  servant  when  not  acting 
in  the  carrier's  business  and  in  the  scope 
o'  his  employment,  the  servant  was  em- 
ployed about  the  particular  premises  or 
conveyance  used  in  performing  the  obliga- 
tions of  the  carrier  to  the  particular  pas- 
senger, and  chareed  with  renderina;  some 
part  of  the  various  services  the  aggregate 
of  which  was  to  constitute  the  execution 
of  the  contract  of  carriase.  In  other 
words,  there  was  delegated  to  the  servant 
the  doing  of  some  part  of  the  work  or  the 
rendering  of  some  part  of  the  attention  pro- 
vided for  the  safety,  comfort,  or  convenience 
of  paesienjiers  using  the  place  or  conveyance. 
In  discussing  cases  of  that  kind,  judges 
have  expressed  the  rule  as  to  the  liability 
of  the  carrier  for  the  lervant'e  mistreatment 
40  L.R.A.{N.8.) 


of  the  passenger  in  various  language,— some 
of  it,  if  abstracted  from  the  case  before  the 
court,  and  disassociated  from  its  context, 
comprehensive  enough,  perhaps,  to  impute 
the  liability  from  the  act  of  any  servant  in 
any  branch  of  the  service  whatever.  But 
we  have  always  supposed  that  such  ex- 
pressions had  reference  to  such  servants  as 
those  whose  actions  were  brought  in  ques- 
tion, to  whom  was  intrusted,  in  part,  the 
execution  of  the  carrier's  undertaking  with  ' 
the  passenger;  and  this  is  the  form  in  which 
the  doctrine  is  generally  expressed.  H 
there  is  no  such  limitation,  the  courts  have 
put  themselves  to  much  unnecessary  trouble 
m  trying  to  state  the  principal  so  as  to  in- 
dicate the  class  of  servants  whose  miscon- 
duct is  treated  as  a  breach  of  the  carriei^s 
contract.  It  would  always  have  been  very 
easy  to  have  said  that  the  liabiliry  arose 
from  the  misconduct  of  any  servant,  or  of 
any  servant  'employed  in  the  treneral  busi- 
ness of  transportation,'  if  no  limitation  was 
intended.  The  almost  i 
ion  indicate  to  (n 


i  that  there 


niform    modes    of 

r   minds  the  con- 

litstion  suf^sted 

B  undertaking 


by  the  nature  of  the  c 

nnri  ttie  means  provided  to  execute  i.,     

undertaking  with  each  passenger,  and  he  has 
no  contract  except  with  the  individual  pas- 
senger, ia  to  carry  him  safely,  and  to  pro- 
vide for  his  comfort  and  convenience  as  fsr 
as  can  be  done  by  the  exercise  of  the  care 
which  the  law  exacts.  This  obligation  as 
to  a  safe  carriage  Involves  the  duty  to  ex- 
ercise the  requisite  care  to  protect  the  pas- 
■wnger  from  assaults  from  all  quarters,  and 
hence  tbe  carrier  himself  cannot  commit, 
nor  authorize  the  commission  of,  an  assault 
without  a  breach  of  his  undertaking.  Most 
carriers  perform  that  undertaking  by  serv- 
ants to  whom  they  commit  the  dn'ing  of 
overj-thing  essential  thereto.  Railway  com. 
panics  have  atationa  in  which  passengers 
are  received,  and  servants  are  there  em- 
ployed, each  charged  with  the  rendition  of 
aome  service  which  enlera  into  the  diacharge 
of  the  carrier's  duty  to  those  cominit  to 
that  station  for  tranaporfation.  These 
servants  act  for  the  carrier  in  dealing  with 
passengers  at  the  station  where  they  are 
employed,  but  not  elsewhere.  Tbe  pcr- 
forniance  of  the  duty  of  the  carrier  to  those 
taking  pasFOKe  at  "other  etationa  is  not 
ilelepnted  to  tliem,  but  to  a  different  corps 
of  employees.  How,  then,  is  a  servant  to 
brenk  the  contract  of  carriage!  Since  it 
inchidea  the  obligation  to  carry  snfely,  the 
carrier  breaks  it  if  he  makes  'the  carriaoo 
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ported  deciBions,  the  torts  for  which  recor- 
ery  oaa  been  had  have  been  committed  bj 
servantB  whose  dutiea  pertained  to  the  work 
of  transpertation.  But  this  ii  really  a  con- 
sideration of  very  little  moment  The  pau- 
city of  cases  involving  the  misconduct  of 
servants  outside  the  category  thus  indicated 
is  readily  accounted  for  by  the  fact  that,  in 
the  nature  of  things,  passengers  very  sel- 
dom BufTer  injuries  from  such  misconduct. 
For  an  injury  caused  to  a  passenger  by 
the  wrongful  act  of  a  person  regularly  in  the 
employ  of  the  carrier,  but  not  on  du^  at 
the  time  when  the  act  was  done,  tbe  ettr- 
rter  cannot  be  held  responsible,  unlets  the 
circumstances  under  which  the  injury  waa 
sustained  -  were    such    that    the 


could  have  recovered  if  the  tort  feasor  had 
been  a  fellow  passenger  or  a  ■tranger.*' 

h.  Veanfntf  of  the  phraacB,  "scope  o{ 
employment,"  etc.,  aa  used  \citH  ref- 
erence to   the  earrier'M  abeoUite  Va- 


So  far  as  regards  gbscb  i: 


which  the  I  it- 
passengers  i* 
avowedly  treated  as  being  deteruiinublc 
upon  the  same  footing  as  those  in  which 
the  aggrieved  parties  are  strangers,  no  mit- 
conception  can  be  produced  by  the  use  of 
such  phrases  as  "scope,"  "line,"  or  "count 
of  employment,"  "line  of  duty,"  and  the 
like,  for  the  purpose  of  defining  the  c)t» 
of  wilful  torts  in  respect  of  which  the  lis- 


unsafe  by  assaulting  the  passenger.  The 
same  result  follows  from  Ake  acts  of  one 
who  stands  in  the  carrier's  place,  charged 
with  the  performance  of  hu  duty;  and 
thus,  and  not  otherwise,  servants  in  whose 
care  the  carrier  haa  left  the  passenger  luay 
comniit  a  breach  of  the  contract.  Certainly 
it  will  not  be  contended  that  a  stranger  to 
a  contract  can  break  it.    Can  it  he  said  with 

freater  force  that  a  servant  or  agent  who 
as  no  part  either  in  the  making  or  the 
carrying  of  it  out  con  hreak  it!  If  not, 
how  is  the  conduct  of  an  employee  to  con- 
stitute a  breach  of  the  obligation  assumed 
by  the  employer,  except  upon  the  theory  of 
authority  delegated  by  the  latter!  and  how 
can  the  delegation  be  sufficient  unless  it 
charge  the  employee  with  the  duty  which 
forbids  the  ^t!  ^here  is  such  a  delegation 
to  all  those  to  whom  the  carrier  has  in- 
trusted the  execution,  in  whole  or  in  part, 
of  his  contract  with  the  passenger,  because 
either  an  omission  or  an  act  of  theirs  whici 
is  inconeii^tcnt  with  his  obligations  is  ■ 
breach  thereof.  .  .  .  The  law  does  not 
mote  the  carrier  an  insurer  of  the  safety 
of  the  pasnenfTcr,  hut  only  requires  that,  in 
order  to  Hccure  it,  he  exercise  the  high  de- 
gree o'.  care  and  skill  so  often  defined  i 
the  books.  It  does  not  make  him  liable  for 
assaults  committed  by  others  than  himself, 
or  those  put  by  him  in  his  stead,  unless 
they  cotild  have  been  anticipated  and  pre- 
vented by  the  exercise  of  requisite  care.  He 
must  provide  an  equipment  and  a  force  of 
employees  such  as  that  -degree  of  care  ex- 
nets,  in  order  properly  to  discharce  each  of 
hie  duties,  and  will  be  held  liable  for  the 
conseouencPB  of  any  deflcienciea  in  those 
respects;  but  when  he  has  done  that,  there 
is  no  principle  of  which  we  have  knowledge 
that  renuires  him  to  hold  each  servant  al 
the  service  of  every  paesenger,  so  thnt  every 
Rervant  must  be  regarded  as  his  representa- 
tive in  all  his  conduct  toward  the  passenger. 
The  only  good  reason  for  making  the  car- 
rier responsible  for  the  misconduct  of  the 
servant,  perpetrated  in  his  own  interest, 
and  not  in  that  of  his  employer,  or  other 
wife  n-ithin  the  scone  of  his  emnloyment.  if 
that  the  servsnt  is  clothed  with  the  dele- 
40  L.ILA.IN.&.) 


gated  authority  and  charged  with  the  duty 
by  the  carrier  to  execute  his  undertakii^ 
with  the  passenger.  And  it  cannot  be  Baid. 
we  think,  that  there  is  any  such  delcgatioi 
to  the  employees  at  a  station  with  refer- 
ence to  passengers  embarking  at  another  or 
traveling  on  the  train.  .  .  .  The  propo- 
sition that  the  carrier  clothes  every  em- 
ployee engaged  in  the  transportation  iMui- 
ness  with  the  comprehensive  duty  of  pro- 
tecting every  passenger  with  whom  be  ma^ 
in  any  way  come  in  contact,  and  therein^ 
makes  himself  liable  for  every  assault  com- 
mitted by  such  servant,  without  regard  ti> 
the  inquiry  whether  or  not  the  passenger 
has  come  within  the  sphere  of  duty  of  thst 
servant  as  indicated  by  the  employment,  is 
regarded  as  not  only  not  sustained  by  the 
authorities,  but  as  being  unsound  and 
oppressive  l>oth  to  the  employer  and  the 
employee." 

This  decision  overrides,  ao  far  as  Tens 
is  concerned,  the  general  statement  pre- 
viously made  by  the  court  of  appeals,  to  the 
effect  that  a  carrier  is  liable  "for  injury  in- 
flicted upon  the  passenger  by  his  wervant. 
in  whatever  capacity  the  servant  may  be 
employed."  St.  Louis  Southwestern  R.  Co, 
y,  Franklin  (1898)  —  Tex.  Civ.  App.  — . 
44  S.  VV.  701.  It  also  qualifies  a  remark 
made  by  the  supreme  court  itself  in  »n 
earlier  case:  "The  fact  that  the  servant  i* 
not  at  the  particular  time  doing  enythin; 
for  the  carrier  does  not  make  conduct  on 
his  part  violative  of  the  master's  obligation 
any  the  less  attributable  to  the  master.' 
Texas  Midland  R.  Co.  v.  Dean  (1005)  98 
Tex.  517,  70  L.R.A.  943,  85  S.   W.   1135, 

MIn  Hayne  v. Union  Street R. Co.  (1805) 
189  Mass.  553,  3  L.TLA.fN.S.)  805,  109 
Am.  St.  Rep.  855,  78  N.  E.  219,  it  waa  ob- 
served: "Of  course,  it  .  .  .  [the  serv- 
ant] was  at  the  time  in  a  position  wholly 
disconnected  with  his  duties  to  the  car- 
rier,-— as  if  his  misconduct  was  away  from 
his  place  of  employment,  at  an  hour  of 
tlie  day  when  he  waa  at  liberty  to  go  where 
he  pleased,— the  master  would  not  be  liable" 
The  court  clearly  meant  "would  not  be  ah- 
solutety  liable"  aa  for  the  torts  of  a  servant 
In    St.   Louis  A   S.   F.   R.   Co.   v.  Wvatt 
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biiit^  is  predicated.  In  caaea  of  that  de- 
scription, such  e:epresBiona  are  obviouely  to 
be  understood  as  signifying  torts  of  which 
tne  essenc^e  is  the  breacli  of  duties  imposed 
upon  the  carrier's  servanta  with  regard  to 
the  operation  of  bia  inatrumentatitiea,  the 
enforecment  of  iifs  regulations,  and  tbe  dis- 
cbarge of  such  other  (unctions  as  are  inci- 
dental to  tlie  Actual  work  of  conveying  the 
paaaengera  to  their  destination. 

The  situation  is  less  simple  where  the 
right  of  action  comes  to  be  considered  with 
reference  to  the  theory  that  a  carrier  im- 
pliedly stipulates  to  protect  hia  paaaengera 
against  the  miaconduct  of  his  servants.  The 
effect  of  this  theory  ia  to  cast  upon  the 
carrier's  servants,  as  representing  him  in 
the  performance  of  the  contract  of  car- 
riage,  certain  duties  in  addition  to  those  of 
the  descriptions  juat  apecifled.  It  is  clear 
that  these  supplementary  duties  may,  with- 
out ftny  terminological  impropriety,  be  des- 
ignated   by    the    various    phraaea    referred 


to.  TO  But  the  con8e<]uencea  ol  applying 
them  indiscriminately  to  boUi  clnssns  of 
duties  have  been  far  from  satisfactory.  In 
order  to  show  more  clearly  the  confusion 
which  has  resulted  from  that  practice,  it 
will  be  advisable  to  classify  the  cases  under 
several  different  heads. 

{1)  Cases  in  which  the  given  torts  ivere 
immediately  related  to  the  actual  work  of 
transportation,  and  in  which  the  carrier's 
liability  was  affirmed  on  tbe  ground  that 
the  torts  belonged  to  the  category  defined 
by  these  phrases. 

As  the  decisions  in  this  class  of  cases 
would  have  been  the  same  whether  the 
pDraaea  were  understood  in  their  broader 
or  narrower  sense,  their  promiacuoua  appli- 
cation has  produced  no  worse  result  thaa 
an  awkward  ambiguity.  ''*  In  most  in 
atances  the  intention  of  the  court  to  use 
them  in  their  broader  sense  is  either  ex- 
plicitly stated,  or  is  readily  deductbte  from 
the  course  of  ita  argument.  ™    But  tbe  num- 


(1807)  84  Ark.  193,  103  S.  W,  72,  the  lia- 
bility of  a  railway  company  far  an  aasauU 
committed  at  a  station  by  a  switchman  was 
denied  on  the  ground  of  its  having  been  com- 
mitted so  suddenly  that  it  could  not  reason- 
.  ably   have   been   anticipated,    prevented,   or 


■*°^Si. 


">  This  aspect  of  the  matter  bas  been  ad- 
verted to  by  several  of  the  courts. 

"All  intercourse  between  the  officers  and 
passengers,  naturally  and  legitimately  grow- 
ing out  of  the  relationship  existing  between 
them,  may  properly  be  said  to  come  within 
the  course  of  their  employment,  and  their 
actions  in  the  premises,  if  legal  and  proper, 
are  within  the  scope  of  their  authority." 
Sherley  v.  Billinga  (1871)  8  Bush,  147,  S 
Am.  Rep.  451. 

"The  safety  and  the  proper  treatment  of 
the  passengers  are  within  the  scope  of  the 
employment  and  range  of  duties  of  every 
employee.''  Louisville  t  N.  R.  Co.  v.  Ray 
(18B8)  101  Tenn.  1,  48  S.  \V.  554. 

The  servants  in  question  were  "engaged 
in  the  master's  business  in  respect  of  t)ie 
duty  of  according  proper  treatment  to  a 
pasaenger."  Texas  Midland  R.  Co.  v.  Dean 
(1906)  08  Tei.  617,  70  L.R.A.  B43,  85  S.  W. 
1135. 

"Any  act  or  order  which  would  directly 
affect  the  comfort  or  safety  of  a  pHSSengcr 
would  be  within  the  apparent  scope  of  his 
employment"  Coal  Belt  Electric  R.  Co.  v. 
Young  (IBOH)   120  111.  App.  651. 

In  Central  R.  Co.  v.  Peacock  (1888)  69 
Md.  257,  9  Am.  St.  Rep.  425,  14  Atl.  709, 
it  was  pointed  out  that  there  waa  no  nec- 
essary conflict  between  the  doctrine  aa  to 
the  carrier's  absolute  duty  to  protect  pas- 
sengers against  the  miaconduct  of  his  serv- 
ants, and  "the  doctrine  that,  to  render 
the  carrier  liable,  the  employee  must  be  at 
the  time  acting  in  the  employment  of  the 
carrier   and   within   the   line  of  his  duty." 

^The  remarks  of  the  court  in  New  Or- 
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leans  &,  N.  E.  R.  Co.  v.  Jopes  (1891)  142  U. 
S.  18,  35  L.  ed.  91B,  12  Sup,  (31.  Rep.  109. 
furnish  a  striking  illustration  of  the  con- 
fusion which  is  sometimes  thus  produced. 
In  one  part  of  tbe  opinion  we  find  the  fol- 
lowing statement:  "In  most  of  the  cases 
in  which  an  injury  done  by  an  employee  has 
been  the  cause  of  the  litigation,  the  defense 
has  been,  not  that  the  act  of  the  employee 
was  lawful,  but  that  it  was  a  wanton  and 
wilful  act  on  his  part,  ouiaide  the  scope 
of  his  emplaj/ment,  and  therefore  something 
for  which  hia  employer  waa  not  responsible. 
And  if  the  act  was  of  that  character,  the 
general  rule  is  that  the  employee  alone,  and 
not  the  employer,  is  responsible.  But,  ow- 
ing to  the  peculiar  circumstances  which  sur- 
round the  carrying  of  passengers,  as  stated, 
a  more  stringent  rule  of  liability  has  been 
cast  upon  the  employer;  and  he  has  been 
held  liable  although  tbe  assault  was  ivan- 
ton  and  wilful,  and  oattide  the  toope  of  the 
employment."  (The  italics  are  ours.)  In 
another  place  reference  was  made  to  the 
case  of  New  Jersey  S.  B.  Go.  v.  Brockett 
(1880)  121  U.  S.  037,  30  L.  ed.  1049,  7  Snp. 
Ct.  Rep.  1039,  as  having  decided  that  ''a 
common  carrier  undertakes  absolutely  to 
protect  ita  passengers  against  the  miscon- 
duct or  negligence  of  ita  own  servants,  em- 
ployed in  executing  the  contract  of  trans- 
portation, and  acting  vnthin  the  general 
scope  of  their  employment.  (This  phrase- 
ology, it  should  be  observed  in  paaaing,  is 
not  found  in  the  opinion  of  the  court  in 
the  earlier  case,  but  was  adopted  from  the 
reporter's  headnote.)  Tlie  expression  "acnpe 
of  employment"  obvioualv  does  not  bear 
the  aame  meaning  in  both  of  theae  state- 
ments quoted. 

™  This  remark  is  applicable  to  New  .Jer- 
sey S.  B.  Co.  V.  Brockett  (ISSO)  121  U.  R. 
637,  30  L.  ed.  I04B,  7  Sup.  Ct.  Rep.  1030 
(forcible  removal  of  plaintiff  from  one  part 
of  a  iteamer  to  another),  where  the  court 
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Ixr  of  tliow  in  wbich  the  doctrinal  atjind- 
point  cannot  be  dGtermined  with  certi,inty 
from  the  language  of  the  opinionB  ja  by 
means   insigniflcant.  t* 

(2)  Ci^eR  in  which  the  given  totts  had 
so  immediate  connection  with  the  ac 
work  of  transportation,  and  the  carrl 
liability  wae  alGrmed  on  the  ground  that 
the  torts  belonged  to  the  category  defined 
by  tnese  phrasea.  Tt  In  thia  claaa  of  caaet 
the  phrasea  have  manifestly  been  used 
their  broader  sense. 

(3)  (aaea  in  which  the  given  torts  did 
not  pertain  to  the  actual  work  of  trans- 
portation, and  in  which  the  carrier's  lia- 
bility was  denied  upon  the  ground  that  the 
torta  were  outaide  the  category  defined  by 
these  phraH!;s.     In  cases  of  this  type  the 


is  always  some  room  for  donbt  in  r^ard 
to  the  actual  position  of  the  courts,  for  tin 
decisions  are  susceptible  of  being  explained 
either  as  expressions  of  opinion  that  the 
phrases,  even  when  taken  in  their  broader 
sense,  were  not  sufficiently  comprehensive  to 
embrace  the  acta  in  question,  or  as  con- 
clusions based  upon  an  erroneous  applia- 
tion    of    those    phrasea    in   their    i 


(4)  Cases  in  which  the  carrier's  liabil- 
ity haa  been  declared  to  he  predicable  ir- 
respective of  whether  the  given  torts  did 
or  did  not  belong  to  the  category  connoted 
by  these  phrases,  tt  a  declaration  of  this 
tenor  plainly  implies  that  the  attention  of 
the  court  was  directed  only  to  the  narrow- 
er sense  of  the  phrases. 


quoted  from  Philadelphia  &  R.  R.  Co.  v. 
Derby  (1852)  14  How.  4A8,  14  L.  ed.  f>n2 
(a  case  in  which  the  plaintiff  was  a  third 
peraon),  the  general  rule  that  the  master 
ia  liable  "whether  the  act  of  the  servant  be 
-one  of  omission  or  commission,  whether  neg- 
ligent or  fraudulent,  if  it  be  dooe  in  the 
course  of  his  employment." 

See  also  Savannah  lillectrie  R.  Co.  v. 
Wheeler  (1B07)  128  Ga.  650.  10  L.R.A, 
(N.S.)  1170,  68  S.  E.  38  (aaaault  made  dur- 
ing personal  altercation  was  spoken  of  as 
made  by  the  servant  while  "acting  in  the 
proaecution  and  scope  of  the  business  in- 
trusted  to  him").  Wabash  R.  Co.  v.  Sav- 
age (188G)  110  Ind.  156,  9  N.  E.  86  (ejec- 
tion of  pasaenger  from  train  said  to  be 
"within  the  line  of  hia  duty");  Atchison  T. 
A  S.  F.  R.  Co.  v.  Henry  (IflOS)  65  Kan.  715, 
29  L.H.A.  465,  41  Pac.  952  (arrest  by  con- 
ductor said  to  have  been  made  by  "one  in 
charge  of  a  train,  and  engaged  in  the  busi- 
ness intrusted  to  him  by  the  railway  com- 


pany' 
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riThe  truth  of  the  remark  will  probably 
be  admitted  by  anyone  who  exainii.<'s  such 
casea  as  the  following:  Texaa  &  P.  R.  Co. 
V.  Williams  (18041  10  C.  C.  A.  483,  23  U. 
S.  App.  379.  62  Fed.  440;  Wabash,  St.  L 
&  P.  R.  Co,  V.  Rector  (1892)  104  111.  208; 
Illinois  C.  R.  Co.  v.  Davenport  (1S98)  177 
III.  no,  62  N.  E.  266;  Citi7,ona'  Street  R. 
Co.  V.  Willoeby  (1803}  134  Ind.  663,  33  N. 
E,  627;  Louisville,  N.  A.  A  C.  R.  Co.  v. 
Wood  (1887)  113  Ind,  644,  14  N.  E.  572. 
18  N.  E.  107;  Indianapolis  Union  R.  Co.  v. 
Cooper  (1892)  S  Ind.  App.  202,  3.1  N.  E. 
«1D;  Bown  v.  Christopher  &  T.  Street  R.  Co. 
(1885)  34  Hun,  471;  Wright  v.  (ilens  Fulls, 
S.  H.  &  Ft.  E.  Street  R.  Co.  (1808)  24  App. 
Div.  017.  48  N.  Y.  Supp.  1020;  Moriti  v. 
Interurban  Street  R.  Co.  (1003;  App.  Div.) 
84  N.  Y.  Supp.  102;  Schwartiman  v. 
Brooklvn  Heifihls  R.  Co.  (1003)  84  App. 
Div.  60S,  B2  N.  V.  Supp,  BOO. 

It  The  following  cases  involved  asasiilts 
incident  to  personal  altercations:  KiTne  v. 
Lezardi  (1833)  5  La.  431,  25  Am.  Dec.  197 
(''acting  within  the  scope  of  their  dntiea") ; 
Central  R.  Co.  v.  Peacock  (1888)  69  .Mil. 
257,  9  Am.  St.  Rep.  425,  14  Atl.  700  ("aet- 
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ing  in  the  employment  of  the  railroad,  and 
within  the  line  of  hii  duty");  Philadelphia, 
B.  ft  W.  R.  Co.  \.  Greene  (1009)  110  Md. 
32,  71  Atl.  OSS  ("acting  within  the  scope  of 
bis  employment");  Bryant  t.  Rich  (187D| 
106  Mass.  180,  S  Am.  Rep.  311  ("tort  wu 
referred  to  as  having  \>een  committed  is 
connection  with  the  carrier's  business"); 
Conger  v.  St.  Paul,  M.  &  M.  R.  Co.  (1891) 
45  Minn.  207,  47  N.  W.  788  ("in  the  line 
of  his  duty")  Fiek  v.  Chicago  A  S.  W.  R. 
Co.  (1887)  68  Wis.  460,  80  Am.  Rep.  S7B, 
32  N.  W.  627  (category  of  acta  "done  in 
the  course  of  a  servant's  employment"  was 
regarded  as  being  coextensive  with  that  of 
acta  done  while  the  aervant  is  engaged  in 
the  performance  of  his  prescribed  func- 
tions; that  is    while  he  is  "on  duty"). 

In  Gillingbam  v.  Ohio  River  R.  Co.  (1891) 
35  W.  Va.  688,  14  L.R.A.  708,  20  Am.  St. 
Rep.  827,  14  S.  E.  243  (action  for  assault), 
it  was  observed  that  a  railway  company's 
liability  grows  "out  of  its  obligation  to 
answer  for  any  injury  inflicted  upon  the 
passenger  by  the  wilful  misconduct  or  neg- 
ligence of  its  servant,  who  was  put  in 
charge  of  the  train  for  the  purpose  and 
with   the  duty  of  carrying   the  paaaengen 

In  Lampkin  r.  Louisville  ft.  N.  R.  Co. 
(1894)  100  Ala.  287,  17  So.  448,  the  court 
adverted  to  the  distinction  which  is  predi- 
cable between  such  a  tort  as  an  insult  "when 
committed  by  an  agent  of  the  railroad, 
while  acting  in  the  line  and  discharge  of  hie 
duty,  and  when  committed  by  him  as  an 
individual,  and  not  connected  with  hia 
service  to  his  companv." 

7«See  Goodloe  v.  Memphis  ft  C.  R,  Co. 
(]8!)4)  107  Ala.  233,  29  L.KA,  729,  S*  Am. 
n.  Rep.  67,  18  So.  166  (Ala.) ;  Chicago  City 
R.  Co.  V.  (hooper  (1006)  128  III.  App.  52R. 
In  the  opinion  of  the  present  writer  botti 
these  cases  were  wrongly  decided. 

■"  "It  is  of  no  consequence,  when  the 
wrong  is  committed  by  the  carrier's  own 
nervant,  .  .  .  that  the  art  bears  no  con- 
nection or  relation  with  or  to  the  duties  of 
Buch  servant  to  the  carrier,  and  is  not 
committed  us  an  incident  to  the  discharge 
of  any  duty,  but  ia  utterly  violative  of  ail 
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<i)  CasEB  in  which  the  defenM  relied 
upon  by  the  carrier  was  that  the  tort  in 
question  had  been  committed  after  tbe  con- 
tract of  carria^  had  been  completely  per- 
formed, n  The  pliraseB,  when  uied  with  rel- 
erenee  to  the  validity  of  sueli  a  defense,  are 
manifestly  to  be  understood  in  their  broad- 

(5)  Cases  in  which  the  defense  relied 
upon  was  that,  at  the  time  when  the  in- 
jury wa«  inflicted,  the  tort  feasor  was  not 
engaged  in  performing  tbe  contract  of  car- 
riage  in    respect  of   the   injured   person.  Tt 

Ab  used  in  such  coses,  tbe  pbrases  may 
bear  either  the  broader  or 


(61  Coses  in  which  tbe  tort  feasor  was 
employed  in  the  dual  capacity  of  o  servant 
and  of  a  public  officer.  **  Tbe  phrases, 
when  used  in  this  connection,  are  obviously 
intendea  to  apply  to  acts  done  by  Ikim  in 
the  former  capacity. 

Tbe  conclusion  which  seems  to  be  strong- 
ly indicated  by  the  foregoing  summary  is 
thot  these  phrases  should  not  be  used  at  all 
in  any  case  where  the  enforceability  of  a 
claim  is  determined  with  reference  to  the 
theory  of  on  absolute  liability  on  tbe 

duty,  and  apart  and  away  from  the  scope 
of  the  employment,  as  that  term  is  under- 
stood, in  the  class  of  cases  .  .  .  [where 
the  plaintiff  is  a  third  person].  The  carrier 
is  liable  in  such  mses  because  tbe  act  is 
violative  of  the  duty  it  owes  through  the 
servant  to  the  passenger,  and  not  upon  tbe 
idea  thot  the  act  is  incident  to  a  duty  with- 
in the  scope  of  the  servant's  employment." 
Birmingham  R.  t  Electric  Co.  v.  Baird 
11900)  130  Ala.  334,  64  L.R.A.  752,  SB 
Am.  St.  Rep.  43,  30  So.  456. 

"It  is  not  merely  a  question  of  negli- 
gence in  such  cases,  nor  is  it  a  question 
strictly  depending  upon  the  scope  of  the 
servant's  particular  employment.  It  is  a 
question  of  the  absolute  duty  of  a  railroad 
company  to  its  passengers  as  long  as  that 
relation  subeists,  and  a  breach  of  thot  duty 


tral  R.  Co.  (1898)  CS  N.  J.  L.  282,  43  L.R.A. 
84,  72  Am.  St.  Rep.  647.  41  Atl.  916,  adopt- 
ing the  language  of  Elliott  on  Railroads, 
vol.  4,  S  1038. 

It  makes  no  difference  .  .  .  how  for- 
eign the  act  nay  have  been  to  the  master's 
businesB  then  in  hand,  of  transporting  the 
passenger,  "if  the  act  was  in  violation  of 
the  master's  duty  to  the  passeniter."  Gi)- 
lingham  v.  Ohio  River  R.  Co.  (1891)  35  W. 
Va.  588,  1*  LJI.A.  7B8,  29  Am.  St.  Hep.  827, 
1*  S.  E,  243. 

See  also  Pelot  v.  Atlantic  Coast  Line  R. 
Co.  (IBIO)  60  Fla.  159,  53  So.  037  (carrier 
liable  "rcijardless  of  whether  the  wrong  is 
committed  in  the  execution  of  the  servant's 
employment");  Citizens'  Street  R.  Co.  v. 
Clark  (1003)  33  Jnd.  App.  190,  104  Am.  St. 
Rep.  24D,  71  N.  E.  S3  (carrier  liable  irre- 
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Tier's  port.  Perspicuity,  precision,  and  doc- 
trinal consistency  would  unquestionably  be 
subserved  by  the  adoption  of  a  termi- 
nology expressive  merely  of  the  essential 
fact  that  the  tort  complained  of  was  or 
was  not  a  breach  of  the  contract  of  car- 
riage. 

i.  ZAmU«  «t  ft'  oarrter's  ahaolute  oft- 
ligation  to  protect  possenpers  from 
torongful  arrest. 

In  jurisdictiona  where  the  right  to  main- 
tain on  action  against  a  carrier  for  a 
wrongful  arrest  is  treated  as  being  deter- 
minable with  reference  to  the  theory  of  a 
duty  on  the  carrier's  part  to  afford  pro- 
tection to  bis  passengers,  that  duty  is 
deemed  to  be  absolute  only  as  regards  ar- 
rests made  by  the  carrier's  servants  on  their 
own  initiative.  In  respect  of  arrests  made 
by  officers  of  the  law,  a  passenger  cannot 
recover  damages  unless  he  can  prove  that 
the  carrier's  servants  were  guilty  of  some 
positive  misconduct  with  relation  to  the 
tort.  It  has  been  laid  down  tbot  such  mis- 
conduct may  be  inferred  where  the  servants 
had  notice,   actual   or   constructive,   of   the 

spective  of  whether  servant  was  "acting 
within  the  scope  of  his  employment") ;  Eada 
v.  Metropolitan  R.  Co.  (1890)  43  Mo.  App. 
636  (carrier  liable  whether  the  act  of  tbe 
servant   was   done   "in  the  line  of  his  em- 

eloyment"  or  not);  White  v,  Norfolk  A  S. 
.  Co.  (1894)  116  N.  C.  637,  44  Am.  St. 
Rep.  489,  20  S.  E.  191  (immaterial  whether 
servant  was  "acting  within  the  scope  of 
his  employment") ;  Bess  v.  Chesapeake  &  0. 
R.  Co.  (1891)  36  W.  Va.  49,  29  Am.  St. 
Rep.  S20,  14  S.  E.  234  (carrier  liable  whether 
the  act  was  "within  the  line  of  his  em- 
ployment or  not,"  or  "within  the  scope  of 
his  authority,  or  wanton");  Layne  v.  Ches- 
apeake &  0.  R.  Co,  (1009)  66  W,  Va.  607, 
07  S.  E.  1103  (instruction  to  And  for  the 
defendant  if  the  injurious  act  was  not  with- 
in (he  scope  of  the  servant's  duty,  held  to 
have  been  properly  refuged). 

1  See  Blomsneas  v.  Puget  Sound  Electric 
U.  Co.  (1907)  47  Wash.  620,  17  L.R.A.(N.S,) 
703,  92  I'ac.  414,  where  it  was  laid  down 
that  the  carrier  would  not  be  liable  unless 
the  servant's  act  was  "wikhin  the  scope  of 
bia  employment." 

TO  See  Goodwin  v.  Cincinnati  Traction  Co. 
(1010)  so  C.  C.  A.  661,  175  Fed.  61.  wliere 
tbe  right  of  recovery  was  treated  as  de- 
pending upon  whether  one  of  the  inspectors 
of  a  street  railway  company  had  sasnuiteil 
a  pasaenger  before  or  after  he  bad  passed 
under  the  control  of  another  inspector. 

■0  Layne  v.  Chesapeake  &,  O.  R.  Co.  (1900) 
66  W.  Va.  607,  67  S.  E.  1103  ("acting  with- 
in the  scope  of  his  employment").  It  'should 
be  observed,  however,  that  in  another  part 
of  its  opinion  the  court  used  a  similar  phrase 
in  a  different  sense. 
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jlleg&lit;  of  hia  arrest,  ftnd  failed  to  take 
audi  meaaurea  aa  were  requisiU  for  hia  pro- 
tection. *l  But  apparently  no  case  has  jet 
been  decided  in  wh[eli  tbe  defendant's  lia- 
bility turned  directly  upon  tlie  nature  and 
extent  of  the  obligation  a  wliich  aucli  no- 
tice impoaed  upon  liis  aervanta.  When  the 
point  is  actually  presented,  the  manifest 
difficulties  involved  in  a  doctrine  which 
aeema  to  olTer  to  tha  carrier's  servants  tbe 
dilemma  of  an  election  between  interfer- 
ence with  the  execution  of  criminal  process 
and  a  cause  of  action  which  will  render 
their  employer  liable  for  dataages  may  lead 
to  its  definitive  repudiation.  Be  thia  a 
may,  there  can  be  no  doubt  that,  in  the  ab- 
sence  of  evidence   of  auch   notice,   liability 

■iDuggan  V.  Baltimore  &  0.  R.  Co.  note 
82,  infra. 

"If  the  conductor  had  knowledge' that  the 
arrest  was  unlawful,  then  it  would  be  his 
duty  to  use  extraordinary  diligence  to  pre- 
vent it  and  protect  tbe  pasaengeri  but  even 
in  that  case  the  company  would  not  be  an 
inaurer  against  such  arrest.  If  the  con- 
ductor had  notice  that  the  arrest  was 
wrongful,  it  would  be  hia  duty  to  make  in- 
quiry into  the  matter,"  Brunswick  &  W. 
It.  L'o.  V.  Fonder  (11903)  117  Ga.  63,  SO 
I..R.A.  713,  97  Am.  St.  Rep.  162,  43  S.  E. 
430. 

Mln  Duggan  y.  Baltimore  A  0.  R.  Co. 
(1893)  150  Pa.  248,  39  Am.  St  Hep.  672, 
28  Atl,  182,  ISe,  the  court  thus  diacuased 
the  obligations  of  a  conductor  to  whom  a 
telegram  addressed  to  the  police,  and  or- 
dering the  arrest  of  a  passenger,  had  been 
handed  ;  "The  conductor  has  general  power 
and  control  over  the  train  and  all  persont 
un  it,  with  authority  to  compel  observance 
of  the  regulations  of  the  company,  to  pre- 
serve order,  and  to  employ  the  whole  force 
'  of  the  trainmen,  and  of  pRsaengera  witling 
to  assist,  for  these  purposes.  These  ex- 
tensive powers  involve  the  correlative  duty 
to  protect  passengers  not  only  from  injury 
by  negligence  or  accident,  but  alao  from 
violence  and  illegal  annoyance  or  inter- 
ference by  other  parties.  .  .  .  He  was 
not,  however,  reouired  to  enter  into  a  con- 
test with  or  put  nimself  in  opposition' to  the 
officers  of  the  law,  and  if  he  merely  stood 
by  without  taking  part  in  the  arrest  by 
known  policemen,  he  was  not  necessarily 
bound  to  inquire  into  their  authority,  or  as- 
sert his  own  against  it.  How  far  the  con- 
ductor in  the  present  case  assisted  in  the 
arrest  ii  the  subject  of  some  conflict  in 
the  testimony,  and  what  knowledge  he 
had  of  the  illej^alit;  of  it  is  not  clear, 
.Although  the  telegraRi  was  addressed  to 
him  as  the  conductor  of  that  train,  he  does 
not  seem  to  have  assumed  the  direction  of 
the  aflfair,  but  rather  to  have  acquiesced 
in  what  the  police  whom  be  found  there  on 
his  arrival  should  do,  with  the  sii^^cstjon 
that  they  should  not  detain  his  train.  The 
ciise  .must,  therefore,  go  to  the  jury  to 
(lotcrminc  what  he  did,  and  whether,  in  ac- 
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cannot  be  Imputed  to  tbe  carrier  on  tbe 
mere  ground  that  he  did  not  inquire  into 
the  authority  of  tbe  officers,  nor  reaist  then 
and  prevent  the  arrest.  ■>  It  is  also  clear 
that,  irreapective  of  the  question  of  notice, 
be  may  be  held  liable  if  his  servants  Active- 
ly participated  in  the  arresL  But  ancli 
participation  is  not  established  by  lerti- 
mony  which  merely  showa  that  a  servant 
in  charge  of  a  railway  train  or  other  t^ 
hide  of  transportation  pointed  out  tbe  pas- 
senger as  the  person  indicated  by  a  tele- 
gram sent  to  tbe  officer  who  made  the  ar- 
rest,** or  fscilitated  the  entrance  of  tbe 
ofBcers  into  a  place  where  tlie  passenger  had 
taken  refuge,**  or  stopped  the  train  while 

cordance  with  tbe  principles  of  law,  it  was  a 
proper  performance  of  his  duty." 

"It  would  never  do  to  allow  a  railroad 
conductor  to  interfere  with  officers  of  the 
law  and  prevent  arrests  by  them  merely  be- 
cauae  he  did  not  know  whether  or  not  they 
were  acting  within  their  power  and  au- 
thority. .  ,  ,  Where  the  arrest  is  by 
ofEcers  of  tbe  law  and  is  apparently  regu- 
lar, and  there  is  nothing  to  put  the  com- 
pany on  notice  that  the  arrest  is  ill^al, 
the  company  cannot  be  held  liable  for  a 
Failure  to  interfere  with  the  officers  and 
prevent  the  arrest."  Brunswick  &  W.  R. 
Co.  T.  Ponder,  supra.  The  court  said: 
"The  duty  defined  did  not,  we  think,  obli- 
gate either  tbe  carrier  or  its  servants  to  op- 
pose active  reaistance  to  the  officer  of  the 
law,  or  to  inquire  into  tbe  autliority  under 
which  he  was  ; -suming  to  act.  The  law 
affords  other  remedies  for  its  violation  by 
its  officers,"  Texas  Midland  R.  Co.  v.  Dean 
(1905)  98  Tex.  517,  70  LR.A.  043.  85  S. 
W.  n35,  reversing  (1004)  —  Tex.  Civ.  App. 
— ,  82  S.  W.  524. 

"The  duty  to  protect  the  passenger  from 
violence  or  assault  from  others  does  not 
demand  that  the  conductor  should  place 
himself  in  apposition  to  the  due  administra- 
tion of  tbe  law;  and  he  cannot,  therefore, 
be  said  to  be  guilty  of  misconduct  or  of  neg- 
ligence where  he  simply  submits  to  and 
complies  with  the  request  or  demands  of 
those  officers  whose  duty  it  is  to  enforce 
the  criminal  laws."  Mayfield  v.  St.  Lonii. 
I.  M.  ft  S.  R.  Co.  (1910)  97  Ark.  E4,  32 
L.R.A.(N.S.)  525,  133  S.  W.  170-  The 
court  relied  upon  the  Duggan  case,  supra, 
and  quoted  with  approval  the  atateinent  ia 
Hutchinson,  Carr.  g  987. 

See  also  Owens  v.  Wilmington  &  W.  K. 
Co.  and  Bowden  v.  Atlantic  Coast  line  R. 
Co,  notes  S3,  84.  infra. 

*»  Owens  V.  Wilminjrton  ft  W.  R  Co. 
(1900)  128  N.  C.  139,  78  Am.  St.  Rep.  MS. 
35  S.  E.  259. 

■*  In  Bowden  v.  Atlantic  Coast  Line  R. 
Co,  (1907)  144  N.  C.  28.  58  S.  E.  658.  M 
Ann,  Cas,  783,  evidence  that,  on  demand  of 
police  officers  who  were  endeavoring  to 
arrest  plnintilT,  defendant's  conductor  in- 
structed the  train  porter  to  deliver  to  such 
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tbe  arreet  was  being  effected. »  Nor  ia  tbe 
carrier  under  any  duty  to  see  that  the  offi- 
cers UK  only  BUch  force  as  ie  necewBry  to 
tnaJce  the  arrest.  >* 

j.  Carriefg  ItabaUy,  hmo  far  affetstea 
by  miecimduet  of  paaaettger.  Ante- 
cedent  violence  of  paaaenger, 

1.  Aaaavlt   made   by  servant  tn  repeU 
Utiff  an  aagault  mMde  upon  Mm  by  ttie 
injured   paaaenaer. 
Tbe  genenl  rule  ia  that  damage*  in  re- 


spect of  an  assault  conunitted  by  a  car- 
rier's servant  for  tbe  purpose  of  defending 
himself  against  the  violence  of  a  passe ngcr 
cannot  be  recovered  in  an  action  against  the 
carrier.  T  This  rule  is  a  necessary  deduc- 
tion from  the  more  general  principle  that 
"if  an  act  of  on  employee  be  lawful,  and 
one  which  he  is  justified  in  doing,  and  which 
coats  no  personal  reaponBibility  on  him,  no 
reBponaibility     attoclieB    to    the    employer 


officers  the  key  to  a  water-closet  wherein 
plaintiff  had  locked  himself,  without  the 
conductor's  knowledge,  bolting  the  door  on 
the  inside,  so  that  the  key  waa  of  no  avail, 
waa  held  not  to  be  evidence  of  "a  purpose 
to  actively  aid  and  abet  the  officers. 

•Bin  Brunswick  A  W.  H.  Co.  v.  Ponder 
(11103)  117  Ga.  63,  60  L.H.A.  713,  07  Am. 
St.  Rep.  162,  42  S.  E.  430,  the  court  thus 
commented  upon  tbe  contention  of  counsel 
in  this  regard:  "The  conductor  was  ordereil 
to  stop  the  train,  and  as  he  had  a  right 
to  preaume  that  the  arrest  wbb  legal,  his 
obeying  tbe  command  of  the  officers  was  no 
breach  of  duty  to  the  passenger.  An  officer 
may  atop  a  train  to  make  an  arrest  of  a 
person  thereon.  St.  -Tohnebury  &  L.  C.  R. 
Co.  V.  Hunt  (18B8)  60  Vt.  588,  1  LJt.A.  189, 
6  Am.  St.  Rep.  138,  16  Atl.  186.  And  cer- 
tainly an  otlicer  may,  after  having  made 
the  arrest,  stop  the  train  to  remove  his  pris- 
oner. It  would  have  been  an  interference 
with  the  officers  to  have  carried  them  on  out 
of  their  town  while  tbey  were  endeavor- 
ing to  make  an  arrest  within  it.  In  this 
particular  case  it  further  appears  that,  at 
the  time  the  train  stopped  upon  the  com- 
mand of  tbe  officers.  Ponder  bad  ceased  re- 
sisting and  agreed  to  get  off." 

For  another  decision  to  the  same  effect, 
see  Bowden  v.  Atlantic  Coast  Line  R.  Co. 
note  84,  supra. 

»«In  Rrunswiek  &  W,  R.  Co.  v.  Ponder, 
supra,  the  contention  of  counsel  under  this 
bead  was  discussed  by  the  court:  "In  the 
first  place,  the  conductol  eeema  to  have 
done  wbat  he  could  to  prevent  this,  snd  but 
little  force  was  used  after  he  arrived  upon 
the  scene,  the  violent  assaults  having  oc- 
curred before  be  discovered  wbat  was  going 
on  or  had  time  to  take  part.  Nor  is  there 
any  evidence  of  negligence  on  the  part  of 
tbe  company's  agents  in  not  sooner  discover- 
ing that  the  officers  were  on  the  train,  en- 
deavoring to  arrest  Ponder,  Then,  too,  if 
our  conclusions  be  correct,  that  the  conduct- 
or could  assume  that  the  arrest  was  a  law- 
ful one,  and  was  under  no  duty  to  prevent 
it,  we  think  the  company  cannot  be  held 
liable  for  tbe  excesaive  force  useii.  Fon- 
der became  the  prisoner  of  the  officers  as 
soon  as  the;  laid  bold  on  him  and  before 
be  was  removed  from  the  train.  He  was 
taken  out  from  under  tbe  protection  of  the 
conductor  as  against  the  oRicera  of  the  law. 
He  wns  then  in  the  custody  of  the  law,  and, 
whether  or  not  the  conductor  or  anyone  elae 
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s  authorized  to  prevent  the  u 


road  company  was,  in  this  regard,  n 
under  any  duty  to  him  as  a  pasaenger.  See, 
in  this  connection,  Jardine  v.  Cornell  (1888) 
50  N.  J.  L.  485,  14  Atl.  600." 

•Tn  Baltimore  4.  O.  R.  Co.  t,  Barger 
(18Q4)  80  Md.  23,  26  L.R.A.  220,  45  Am. 
St.  Rep.  319,  30  Atl.  600,  the  court  observed 
arguendo:  "There  may  be,  and  doubtlesa 
are,  cases  in  which  the  conduct  of  a  passen- 
ger towards  tbe  employee  of  a  railroad  com- 
pany was  such  that  the  company  would  not 
be  liable  for  tbe  act  of  the  employee.  A 
conductor,  for  example,  would  be  justified 
in  the  defense  of  his  own  person,  or  the 
property  of  the  company  in  his  charge,  in 
using  such  force  ss  would  be  necessary  for 
their  protection  against  s  passenger  or  any- 
one else,  without  rendering  the  company 
liable.  Because  be  occupies  the  position  of 
a  conductor,  and  bis  assailant  that  of  a 
passenger,  does  not  deprive  the  former  of 
the  right  of  defending  himself  or  the  prop- 
erty in  his  charge,  so  far  as  it  becomes  nec- 

In  Jackson  t.  Old  {^lony  Street  R.  Co. 
(1910)  208  Mass.  477,  30  L.R.A.(N.S.)  1046, 
92  N.  E.  725,  19  Ann.  C!ae.  816,  the  answer, 
after  a  denial  of  allegations  to  the  effect 
that  the  plaintiff  bad  been  assaulted  by 
the  defendant's  conductor,  raised  by  further 
affirmance  the  issues  that,  if  an  assault 
was  corninitted,  the  conductor  at  the  time 
was  not  acting  within  the  scope  of  his  em- 
ployment, or,  if  he  was  so  acting,  that  the 
force  used  was  not  excessive,  but  was  jus- 
tifiable in  self-derense,  to  repel  an  attack 
by  the  plaintiff.  Tbe  court  said:  "There  ib 
no  evidence  to  which  this  last  averment  is 
applicable.  It  appears  that  neither  in  the 
car,  nor  while  passing  from  the  car  to  the 
ground,  did  the  plaintiff  threaten  him  with 
bodily  harm  or  lay  bands  upon  the  person 
of  the  conductor.  If  the  defendant  intended 
to  rely  upon  tbe  defense  that  the  plaintifT 
was  rightly  ejected  with  the  use  of  no 
more  force  than  was  necessary,  it  should 
have  pleaded  the  avoidance.  It  was  not 
available  under  the  present  snawer." 

In  Layne  v.  Cbesapeake  ft  O.  R.  C«. 
(1B09)  88  W.  Va.  807,  67  S.  E.  1103,  the 
court  thus  laid  down  tbe  law:  "A  servant 
of  a  carrier,  assaulted  by  a  passenger,  nay 
use  such  force  in  resisting  the  same  as  is 
actually  or  apparently  necessary  to  success- 
fully repel  it,  but  no  more.    Tbe  servant 
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therefor."  **  ,  Being  foundecl  upon  tbat  I  if  the  defensive  action  of  the  Mrvant  ib 
principle,  it  ia  subject  to  the  obvious  qiuil-  question  was  ftccompanied  with  a  decree  of 
ification  that  the  carrier  may  be  beld  liable  I  violence  which,  in  vietr  of  the  given  circum- 


may  rightfully  do  what  his  principal  could 
do  if  he  were  preient  and  acting,  and  the 
measure  of  the  right  and  duty  of  the  former 
is,  under  these  circumatanees,  the  Bans  as 
that  of  the  latter.  Self-defense,  made  with- 
in the  limitations  prescribed  hj  law,  is 
always  permissible  and  never  a  Tiolation 
of  law.  Hence,  it  justifies  reaiatance  auffl- 
cicnt  to  repel  the  assault  wherever  and 
upon  whomsoever  made.  New  Orleans  ft 
N.  B.  H,  Co.  T.  Jopes  (IflBl)  142  U.  8.  18, 
35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109." 

In  Murphy  v.  St.  Louis  Transit  Co. 
(1602)  86  Mo.  App.  272,  70  S.  W.  159,  the 
defense  was  that  whatever  injuries  plaintiff 
received  were  inflicted  by  the  serviints  of 
the  company  in  defending  themselves 
against  an  assault  by  the  plaintiff.  An  in- 
struction was  given  by  the  court  which  told 


fusal  of  an  inatruction  submitting  the  issue 
whether  the  plaintiff  was  a  trespasser  on  the 
ear  or  not  was  not  error,  that  issue  being 
immaterial,  sioee  he  had  no  higher  right  to 
commit  an  assault  if  he  was  a  passenger 
than  he  would  have  had  if  he  had  been 
a  trespasser. 

Id  Hayes  v.  St.  Louis  R.  Co.  (1B84)  IS 
Uo.  App.  S83,  where  a  passenger  who  has 
violently  sasaulted  a  conductor  of  a  street 
car  was  pushed  off  by  him  while  the  car 
was  in  motion,  it  was  held  that  the  rail- 
way company  would  not  be  liable  if  he  had 
good  reason  to  believe  that  the  act  was 
necessary  for  his  protection. 

fn  Neuer  v.  Metropolitan  Street  B.  Co. 
(ISIO)  143  Mo.  App.  402,  127  S.  W.  669, 
where  the  pUintifF  struck  the  conductor  of 
a  street  car  and  then  dragged  him  from  the 
car  to  the  sidewalk,  it  was  held  that  the 
r  waa  not  liable  for  what  occurred  on 


the 


walk. 


In  Russell  v.  New  York  C,  ft  H,  R.  R.  Co. 
(1896)  12  App.  Div.  160,  42  N.  Y.  Supp. 
678,  an  actiim  for  an  alleged  assault  com- 
mitted by  its  conductor,  a  verdict  for  the 
passenger  was  set  aside  for  the  reason 
that  evidence  which  was  substantially  un- 
controverted  tended  to  show  that  the  plain- 
tiff was  disorderly,  and  that  he  struck  the 
first  blow,  and  that  the  conductor  used  no 
unnecessary  force. 

For  other  cases  in  which  the  doctrine 
stated  in  the  text  was  recognized  or  ap- 
plied, see  Cull>erson  v.  Empire  Coal  Co. 
(1906)  1S6  Ala.  416.  47  So.  237;  Alabama 
City,  G.  ft  A.  R.  Co.  v.  Sampley  (1910) 
169  Ala.  372,  G3  So.  142;  Coleman  v.  Ybeoo 
ft  M.  Valley  R.  Co.  (1007}  90  Miss.  629, 
43  So.  473;  O'Brien  v.  St.  Louis  Transit  Co. 
(1904)  1S5  Mo.  203,  105  Am.  St.  Rep.  592, 
M  S.  W.  030;  O'Donnel  v.  St.  Louis  Transit 
Co.  (1904)  107  Mo.  App-  34,  80  S.  W.  315; 
■Tames  v.  Metropolitan  Street  R.  Co.  (1B03) 
80  App.  Div.  384,  80  N.  Y.  Supp.  710;  Reed 
V.  New  York  4  Q.  C.  R.  Co.  (1007)  116  App. 
Div.  709,  102  N.  Y.  Supp.  19;  Williams  r. 
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Gill  (1898)  122  N.  C.  007,  20  S.  E.  879; 
International  ft  G.  N.  R.  Co.  v.  Washington 
(1900)  64  Tex.  Civ.  App.  I6S,  117  S.  W. 
092;  Houston  Electric  Co.  v.  Park  (1911) 
—  Tex.  Civ.  App.  — ,  13S  S.  W.  229. 

••New  Orleans  ft  N.  E.  R.  Co.  v.  Jopea 
(1801)  142  U.  S.  IS,  35  L.  ed.  919,  12  Sup. 
Ct.-Rep.  100.  Referring  to  the  case  of  New 
Jersey  S.  B.  Co.  v.  Brockett  (1886)  121  U. 
S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep.  1039. 
the  court  aaid:  "It  will  be  noticed  that 
that  which,  according  to  this  decision,  the 
carrier  engages  abaolutely  against,  is  the 
misconduct  or  negligence  of  his  employee. 
If  this  shooting  was  lawfully  done,  and  in 
the  juat  exercise  of  the  right  of  self-defense, 
there  was  neither  misconduct  nor  negli- 
gence. ...  If  an  employee  may  use 
force  to  protect  other  passengera,  ao  be 
may  to  protect  himself.  He  has  not  for- 
feited his  ri^ht  of  aelf-defense  by  asanm- 
ing  service  with  a  common  carrier,  nor  doea 
the  common  carrier  engage  aught  against 
the  exercise  of  that  right  hy  his  employee. 
There  is  no  misconduct  when  a  conductor 
uses  foroe  and  does  injury  in  simple  self- 
defense;  and  the  rules  which  determine 
what  is  self-defense  are  of  universal  appli- 
cation, and  are  not  affected  by  the  char- 
acter of  the  employment  in  which  the  party 
is  engaged.  Indeed,  while  the  courts  hold 
that  the  liability  of  a  common  carrier  to 
his  passengers  for  the  assaults  of  bis  em- 
ployees is  of  a  most  stringent  character,  far 
greater  than  tbat  of  ordinary  employers -for 
the  actions  of  their  employees,  yet  they  all 
limit  the  liability  to  eases  in  which  the  as- 
sault and  injury  are  wrongful."  Here,  as 
to  the  defense  that  the  act  of  the  conduct- 
or in  shooting  a  paasenger  waa  lawful,  the 
court  aaid:  "If  the  immediate  actor  is 
free  from  responsibility  because  his  act  waa 
lawful,  can  his  employer,  one  taking  no  di- 
rect part  in  the  transaction,  he  held  re- 
sponsible f  Suppose  we  eliminate  the  em- 
ployee and  assume  a  case  in  which  the  car- 
rier baa  no  servants,  and  himself  does  tJia 
work  of  carriage;  should  he  assault  and 
wound  a  passenger  in  the  manner  suggest- 
ed by  the  instruction,  it  is  undeniable  that, 
if  sued  as  an  individual,  he  would  be  held 
free  from  responsibility,  and  the  act  ad- 
judged lawful.  Can  it  be  that,  if  sued  as  a 
carrier  for  the  same  act,  a  different  rule 
obtains,  and  he  be  held  liable  f  Has  hs 
broken  his  contract  of  carriage  by  an  act 
which  is  lawful  in  itself,  and  which,  as 
an  individual,  he  was  justified  In  doing? 
The  question  carries  its  own  answer." 

In  Hanson  v.  European  ft  N,  A,  R,  Oi. 
(1873)  62  Me.  84,  16  Am.  Rep.  404,  the 
court  observed  that  the  responaihilily  of 
the  carrier  "reafa  upon  the  assumption  that 
IJB  batteiy  cannot  be  justified.  If  it  can 
be,  no  responsibility  attaches  to  anyone. 
If  it  cannot  be,  both  the  servant  and  the 
carrier  are  liable." 


,  Goo'^lc 
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Ht&nceB,  appears  to  have  been  excesBiTe  and  i  toct  liimBclf  from  bodilj  harmj  but  even 
unreaeonable.  *>  "The  Bervaot  is  justified  then  he  caanot  lawfully  go  further  than  ie 
in  using  forra  upon  a  passenger  onl;  to  pro-  |  reasonabl;   necessary    for   hie   defense    arid 


The  consideration  that  no  culpable  act 
upon  which  an  action  could  be  founded  had 
been  committed  by  the  servant  waa  also 
especially  relied  upon  as  the  ratio  decidendi 
in  Monnier  v.  New  York  C.  4.  H.  R.  R.  Co. 
(1903)  175  N.  Y.  281,  82  L.R.A,  357,  08 
Am.  St.  Rep.  619,  67  N.  E.  560,  reversing 
(]B02)  70  App.  Div.  406,  75  N.  Y.  Slipp. 
621,  where  a  passenger  bad  used  force  in  re- 
aisting  a  conductor  who  attempted  to  en- 
force a  regulation  regarding  the  payment  of 
fare. 

iBSo  laid  down  in  Haver  v.  Central  R. 
Co.  (1900;  Err.  t  App.)  64  N.  J.  L.  312, 
45  Atl.  SS3,  where  a  baggage  master  ejected 
from  ft  train  a  passenger  who  had  assaulted 
him.  This  was  the  second  appeal  of  tbe 
case  after  the  new  trial  which  had  been 
ordered  on  the  ground  that  the  plaintiff  had 
been  improperly  nonsuited.  See  (18U8) 
«2  N.  J.  L.  282,  43  L.RJk..  S4,  72  Am.  St. 
Rep.  647,  41  Atl.  916. 

In  Hanson  v.  European  &  N.  A.  R.  Co. 
(1S73)  62  Me.  84,  16  Am.  Rep.  404,  the 
court  observed:  "Nor  is  it  true  that  an 
assault,  or  resistance  to  the  performance  of 
■  duty,  will  justify  the  servant  in  parsuing 
and  punishing  the  passenger,  after  the  as- 
sault or  the  resistance  is  over.  If  he 
does,  he  makes  the  carrier,  as  well  as  him- 
self, liable  for  the  injury.  If,  therefore,  it 
be  true,  as  the  defendants  contend,  that  the 
plaintiff  was  the  aggressor,  that  he  first  as- 
saulted the  brakeman  and  resisted  him  in 
the  performance  of  a  legitimate  duty,  it 
was  still  a  question  of  fact  for  the  jury  to 
determine,  whether  tbe  brakeman  did  not 
use  greater  violence  than  the  exigencies  of 
the  case  demanded;  whether  he  did  not 
pursue  the  plaintifT,  and  inflict  the  blows 
upon  his  head  with  the  iron  poker,  after 
the  latter  had  ceased  his  assault,  had  ceased 
his  resistance,  and  was  returning  to  his  seat 
with  bis  back  to  the  brakeman.  Under  the 
instructions  of  the  court  the  jury  must 
have  so  found,  or' they  could  not  have  re- 
turned a  verdict  for  the  plaintifT;  and  in 
our  judirment  the  evidence  fully  justiSed 
the   finding." 

In  Birmingham  R.  ft  Electric  Co.  v.  Baird 
(IflOO)  130  Ala.  354,  54  L.R.A.  762,  80  Am 
St.  Rep.  43,  30  So.  456,  the  court  said, 
arguendo:  "Of  course,  a  conductor  has  tlie 
right  of  self-defense  against  the  assault  of 
a.  passenger;  but  the  right  is  the  same  in 
this  connection  as  in  crintinal  law.  He  must 
be  imperiled,  and  he  must  be  without  fault. 
To  be  sure,  he  need  not  retreat  from  his  ca>. 
And  he  may  assault  a  passenger  when  nee. 
essary  to  protect  other  passengers  from  as. 
sault,  using  no  more  than  necessary  force, 
and  this  may  become  a  duty, — indeed,  it 
is  a  duty  whenever  it  is  a  right." 

In  Neuer  v.  Metropolitan  Street  R.  Co. 
(JOIO)  143  Mo.  ApD.  402,  127  S.  W.  66B, 
tile  court  said:  "With  some  exceptions, 
perhans,  the  rule  is  well  established  that 
notwithstanding  one  person  may  instigate 
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a  combat  by  insulting,  language  or  conduct, 
yet  the  law  does  nnt  justify  his  adversary, 
on  the  plea  of  self-defense,  in  the  use  of  un- 
necessary or  unreasonable  force.  And  this 
rule  applies  to  the  relationship  of  carrier 
and  passenger.  A  carrier  is  liable  for  the 
act  of  its  conductor  while  engaged  in  the 
performance  of  bis  duty  as  such  precisely 
as  the  conductor  himself  would  be  in  a  case 
of  assault  on  such  passenger." 

In    Layne    v.    Chesapeake    &   0.    R.    Co. 

(ieo9)  ea  w.  Va.  ao;,  87  s.  e.  iios,  the 

court  said:  "If  the  servant  of  a  carrier, 
assuming  to  exercise  this  right  [>.  e.,  of 
aelf-defenae]  transcends  the  limits  thereof 
in  respect  to  an  assault  made  upon  him  by 
a  passenger  b^  the  use  of  unnecessary  force 
or  violence,  his  principal  is  just  as  clearly 
liable  for  the  injury  done  as  the  servant 
himself  would  be  for  the  exercise  of  such 
excessive  force,  when  acting  in  his  individ- 
ual capacity,  and  not  aa  a  representative 
of  the  carrier.  O'Brien  v.  St.  Louis  Transit 
Co.  (1904)  185  Mo.  203,  105  Am.  St.  Rep. 
592,  84  B.  W.  039;  Hsman  v.  Omaha  Horse 
R.  Co.  (J»02)  35  Neb.  74,  52  N.  W.  830. 
To  the  extent  of  the  excessive  force  and 
violence  exerted,  ttie  conduct  of  the  servant 
is  necessarily  wilful  and  without  justifica- 
tion. Being  unlawful,  it  imposes  liability, 
and  that  liability  falls  upon  the  carrier, 
because  of  its  duty  to  protect  the  passenger 
from  injury  by  its  servant." 

In  Chicago,  R.  I.  t  P.  R.  Co.  v.  Barrett 
(1884)  16  in.  App.  17,  where  it  was  held 
that  the  jury  had  been  correctly  instructed 
that  if  the  defendant's  conductor  used  ex- 
cessive and  unreasonable  force  in  repelling 
an  attack  upon  him  by  appellee,  the  com- 
pany would'  be  responsible  for  injuries  occa- 
sioned by  such  excessive  force,  the  court  re- 
marked: "If  the  act  of  the  servant  in  com- 
mitting a  naked  assault  upon,  or  other  wil- 
ful or  malicious  wrcng  to,  one  intrusted  to 
his  care  and  protection,  be  the  act  of  the 
carrier,  how  can  it  loj^ically  or  legally  bo 
said  that  the  latter's  justification  is  more 
extensive  than  that  of  the  servantl" 
■  Other  coses  which  recognize  the  rule  that 
the  plea  of  self-defense  by  the  servant  will 
not  avail  the  carrier  if  excessive  force  waa 
used  are  cited  in  nbte  87,  supra,  and  notes 
1)0,  01.  infra. 

In  St,  Ixjuis  Southwestern  R.  Co.  v.  Ber- 
ger  (1898)  04  Ark.  dl3,  39  L.R.A.  7S4,  44 
S.  W.  809,  Bonn,  Ch.  J.,  delivered  a  lengthy 
dissenting  opinion,  the  essence  of  his  posi- 
tion being  that  en  aesautt  made  by  a  serv- 
ant in  self. defense  is  not  in  the  line  of  his 
employment,  and  that  "continuing  his  de- 
fense to  the  extent  of  using  more  and  great- 
er force  than  is  necessary  to  repel  the  as- 
sault and  force  his  antagonist  to  desist" 
does  not  have  "the  effect  of  bringing  him 
back  into  the  line  of  bis  employment."  The 
reasoning,  however,  is  obviously  of  no  force 
in  any  jurisdictions  except  those  in  which  • 
carrier  can  escape  liability  by  showing  that 
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the  proper  muiBgement  of  the  carrier*! 
busineai."  H 

The  burden  of  justifying  m)  uaanlt  reata 
upon  the  carrier.  ■>  Whether  the  circum- 
stances relied  upon  b;  the  carrier  were 
Buch  aa  warranted  the  servant  in  resorting 
to  the  degree  of  force  which  he  used  in 
defending  himself  is  a  question  to  be  deter- 
mined bjr  the  jury,  viewing  the  situation 
from  the  standpoint  of  the  employee,  though 
he  must  decide  the  matter  in  the  first 
instance  at  the  peril  of  himself  and  bia 
master.  *■ 

In  determining  whether  the  servant's  con- 
duct was  wrongful  on  this  point  of  view,  it 
must  be  considered  with  reference  to  the 
standard  of  that  high  degree  of  care  which, 
as  the  representative  of  the  carrier,  he  is 


bound  to  exercise  in  order  to  avoid  infliet- 
ing  injury  upon  passengers.  M 

Another  situation  in  which  the  defenaive 
quality  of  the  eervant's  act  cannot  be  sue- 
ceaafully  pleaded  is  indicated  by  the  case* 
in  which  the  carriers  have  been  held  liable 
for  assaults  which  were  induced  hy  previous 
attacks  of  paasengers,  but  were  committed 
after   all   danger  from  those  attacks  had 

2.  ^SMiHlt  moda  in  repelUng  on  am- 
BttuU  mode  fty  a  fMuaenirer  other 
than  th«  on0  injured. 

In  a  case  where  the  plaintiff,  while  alight- 
ing from  a  train,  was  wounded  by  a  shot 
which  a  flagman  had  aimed  at  a  disorderl; 


the  wilful  tort  of  a  servant  which  it  is 
sought  to  impute  to  him  was  outside  the 
scope  of  the  servant's  employment.  By  the 
majority  of  the  court  it  was  apparently 
taken  for  granted  that  Arkansas  was  not 
one  of  thoae  jurisdictions  at  the  date  when 
the  case   was   decided.     It  certainly   ia  not 

BO  Jackson  v.  Old  Colony  Street  R.  Co. 
(]»10)  206  Mass.  436,  30  L.R.A.(N.5.) 
1046,  02  N.  E.  725,  19  Ann.  Cas.  615. 

"St  John  V.  Eastern  H.  Co.  (1861)  ] 
Allen,  E44;  St.  Louis  Southwestern  R.  Co. 
r.  Berger,  supra. 

In  Birmingham  R.  Light  &  P.  Co.  T. 
Uullen  (1S03)  138  Ala.  614,  3S  So.  701.  an 
Action  for  an  assault  by  the  defendant's 
conductor,  charges  which  instructed  the  jury 
that  the  assault  complained  of  was  proper, 
if  used  in  an  honest  and  proper  effort  to 
eject  plaintiff  from  the  car,  were  held  to  be 
erroneous  for  the  reason  that  the  onus  was 
upon  the  defendant  to  justify  the  assault, 
and  that  the  conductor  had  no  right  to 
strike  the  plaintiff,  in  ejecting  him  from 
the  car,  unless  it  was  neeesaary  to  defend 
himself  from  the  assault  as  made  upon 
him. 

MTeel  V.  Coal  ft  Coke  R.  Co.  (IBOO)  60 
W.  Va.  3IG.  66  S.  E.  470.  It  was  held 
that  requested  instructions  which  would 
have  authorized  the  jury  to  find  f^r  the 
defendant  if,  in  their  opinion,  the  servant 
had  used  such  force  "aa  he  believed"  was 
peceasary  under  the  circumstances  had  been 
properly  modified  hj  inserting  after  the 
words,  aa  he  believed"  the  words,  "and  had 
reasonable  grounds  to  believe."  The  effect 
of  the  insertioQ  was  to  narrow  the  proposi- 
tion by  making  the  extent  of  rightful  ex- 
ercise of  force  depend  upon  actual  and  ap- 
parent necessity,  and  not  the  brakemau's 
(pinion  in  that  regard. 

M  Dallas  Consol.  Elertric  Street  R.  Co. 
■V.  Pettit  (1907)  47  Tc.t.  Civ.  App.  354,  105 
S.  W.  42;  International  &.  G.  N.  R.  Co.  v. 
Washineton  (ISOQ)  64  Tex.  Civ.  App.  166, 
117  8.  W.  092. 

Mln  Hanson  v.  European  ft  N.  A.  R.  Co. 
(1873)  62  Me.  84.  16  Am.  Rep.  404,  where 
a  passenger  and  a  brakeman  had  an  alterca- 
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tion  and  a  personal  encounter  over  the  re- 
moval of  the  passenger's  dog  from  the  car, 
and  the  brakeman  afterwards  assaulted  the 
passenger  with  a  poker,  a  verdict  against 
the  railway  company  waa  sustained.  The 
court  said:  "If  the  servant  is  flrat  as- 
saulted, hs  may  defend  himself.  If  be  is 
resisted  in  the  performance  of  any  duty, 
he  may  use  force  suf&cient  t«  overcoma  the 
resistance.  But  the  assault  being  over,  or 
t)ie  reaistance  ended,  he  cannot  pursue  and 
punish  the  wrongdoer.  .  .  .  Nor  is  it 
true  that  an  ansault,  or  reaistance  to  the 
performance  of  a  duty,  will  justify  the  serv- 
ant in  pursuing  and  punishing  the  passen- 
ger, after  tlie  kssault  or  the  resistance  is 
over.  If  he  does,  he  makes  the  carrier  as 
well  aa  himself  liable  for  the  injury.  If, 
therefore,  it  be  true,  as  the  defendanta  con- 
tend, that  the  plaintiff  was  the  aggreasor, 
that  he  first  assaulted  the  brakeman  and 
resisted  him  in  the  performance  of  a  legiti- 
mate duty,  it  was  still  a  question  of  fact 
for  the  jury  to  determine,  whether  the 
brakeman  did  not  use  greater  violence  than 
the  exigencies  of  the  case  demanded; 
whether  he  did  not  pursue  the  plaintiff, 
and  inflict  the  blows  upon  hia  bead  with 
the  iron  poker,  after  the  latter  had  ceased 
his  assault,  had  ceased  resistance,  and  was 
returning  to  his  seat  with  his  back  to  the 
brakeman." 

In  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Ia 
Prelle  (1901)  27  Tex.  Civ.  App.  496,  66  8. 
W.  488,  the  plaintiff  struck  a  conductor  in 
the  course  of  an  altercation  which  had  aris- 
en between  them.  The  conductor  did  not 
then  resent  the  assault,  but  went  into  an- 
other car,  procured  a  pistol,  returned,  and 
without      further      provocation,      aasaulted 


If  the  conductor  committed  the  acts 
of  violence  conplainPd  of,  then,  in  our  opin- 
ion, the  law  of  self-defense  affords  the  true 
test  of  liability;  and  the  plaintifTs  entire 
cause  of  action  could  not  be  defeated  by 
showing  that  he  waa  guilty  of  provoking 
conduct  which  fell  short  of  justifying  the 
conductor  in  inflicting  the  injuries  oom- 
plained  of." 
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pwaenger  with  whom  he  had  had  an  Alter- 
cation, it  was  held  that  the  jury  anould 
have  been  inatnicted  to  find  for  the  de- 
fendant, if,  in  their  opinion,  the  flagman 
had  Gred  the  shot  in  the  reasonable  belief 
that  tbiB  was  necesaary  in  order  to  pro- 
tect himself  or  the  other  traiameD  from 
death  or  great  bodily  harm  at  the  hands  of 
the  disorderly  passenger.  >■ 


An  action  against  a  carrier  in  respect  of 
an  assault  made  by  hia  servant  upon  a  pas- 
senger cannot  be  maintained,  if  it  appears 
that  the  servant  merely  used  such  force  as 
was  necessary  to  protect  the  carrier's  prop- 
erty against  the  passenger.  *T 


3.  AteauU  made  in  deaUno  with  a  dis- 
orderly pasaenger. 

The  servants  in  charge  of  a  train  or  other 
vehicle  are  justified  in  expelling  a  disorder- 
ly passenger  from  the  vehicle,  or  removing 
him  to  some  part  of  it  where  his  misbe- 
havior will  not  cause  annoyance  to  the  aerv- 
anta  themselves  or  the  other  passengers. 
For  such  expulsion  or  removal  the  carriei 
cannot  be  held  liable  if  it  was  effected  with 
out  the  use  of  unreasonable  force.** 

Wlllinois  C.  R.  Co.  v.  Gunterman  (190B) 
135  Ky.  438,  322  S.  W.  514. 

M  In  flen  Orleans  £  N.  E.  R.  Co.  v.  Jopcs 
(1891)  142  U.  S.  18,  35  L.  ed.  919,  12  Sup. 
Ct.  Rep.  109,  the  court  observed:  "It  is  not 
every  assault  by  an  employee  that  ^ives  to 
the  passenger  a  right  of  action  against  the 
carrier.  Suppose  a  psBsenger  is  guilty  of 
grossly  indecent  language  and  conduct  in 
the  presence  of  lady  passengers,  and  the  con- 
ductor forcibly  removes  him  from  their  pres- 
ence, there  is  no  misconduct  in  such  re- 
moval; and,  if  only  necessary  fores  is  used, 
nothing  which  gives  to  the  party  any  cause 
of  action  against  the  carrier.  In  such  a 
case,  the  passenger,  by  his  own  misconduct, 
has  broken  the  contract  of  carriage,  and  he 
has  no  cause  of  action  for  injuries  which 
result  to  him  in  consei^uence  thereof.  He 
has  voluntarily  put  himself  ID  a  position 
which  casts  upon  the  employee  both  the 
right  and  duty  of  using  force. 

In  Hanson  T.  European  ft  N.  A.  R.  Co. 
supra,  the  court  used  the  following  lan- 
guage: "It  is  also  the  duty  of  psssengers  to 
observe  the  rules  and  regulations  of  the  com- 
pany and  to  conduct  thcmselveB  generally  bo 
as  not  to  invite  uncivil  treatment,  nor  pro- 
voke violence.  But  it  is  not  true  that  dis- 
obedience to  the  rules  of  the  company  will 
operate  as  a  license  to  the  employees  to 
maltreat  a  paEsengcT.  If  a  passenger  per- 
sists in  violating  the  reasonable  rules  of 
the  compsny,  after  notice  of  the  rules,  and 
a  request  to  him  not  to  act  contrary  to 
them,  the  carrier  will  have  a  right  to  re- 
scind the  contract  for  hi»  conveyance,  and 
refuse  to  carry  him  further.  But  he  will 
have  no  right  to  maltreat  him  while  con- 
tinuing to  perform  the  contract  for  his 
conveyance." 

See  Xorfolk  &  W.  R.  Co.  v.  Brame  (1908) 
109  Va.  422,  63  S.  E.  1018,  where  the  plain- 
40  L.R.A.(N.S.) 


The  doctrine  which  prevailed  in  Georgia 
for  several  years  was  that  no  action  In  re- 
spect of  an  assault  made  upon  a  passen- 
ger by  a  servant  of  a  carrier  could  be  main- 
tained against  his  employer,  if  the  evidence 
showed  that  the  assault  had  been  provoked 
by  offensive  and  irritating  words  or  con- 
duct on  the  part  of  the  passenger. »    In  the 


tiff  B 


9  drunk  and  so  disorderly  as  to  jus- 


SO  Md.  23,  26  L.R.A.  220,  4S  Am.  St.  Rep. 
319,  30  Atl.  seo. 

M  The  doctrine  was  first  applied  in  Peavy 
V.  Georgia  H.  jt  Bkg.  Co.  (1888)  81  Ga.  486, 
12  Am.  St.  Rep.  334,  8  S.  E.  70.  The  head- 
note  written  by  the  court  is  as  follows:  If 
a  disorderly  passenger  defies  a  conductor, 
draws  a  pist«I,  and  thereby  induces  tlie  con- 
ductor to  arm  in  order  to  excel  him  from 
the  train;  and  if,  after  expulsion,  he  still 
uses  grossly  obscene  and  profane  language, 
reeking  with  insult,  on  which  a  mutual  com- 
bat with  pistils  ensues, — the  railroad  com- 
pany is  not  liable  for  the  consequences, 
though  the  expelled  passenger  be  wounded 
in  tbe  conflict;  even  if  the  conductor,  ex- 
cited by  danger  and  irritated  by  insult,  be 
not  fully  excusable  for  the  shooting.  The 
grounds  upon  which  the  decision  proceeded 
were  thus  stated  in  the  opinion  delivered  by 
Bleckley,  Cb.  J.:  "But  for  his  fault,  the 
conductor  would  not  have  been  brought  into 
a  state  of  excitement  from  danger  and  in- 
sult which  unfitted  bim  for  discharging  his 
proper  duties;  either  to  the  company  or  to 
the  passenger.  Whether  the  conductor  was 
more  or  less  in  fault  than  the  plaintilT  was 
in  the  shooting,  certainly  the  plaintiJT  was 
more  in  fault  than  the  company;  because 
the  plaintiff  was  there  upon  the  ground, 
stirring  up  excitement  and  bringing  on  dan- 
ger both  to  the  conductor  and  himself.  He 
unfitted  the  conductor  for  exercising  the 
care  and  prudence  that'  were  essential  to 
guarding  the  interest  of  the  company,  and 
essential  to  performin;;  in  a  proper  manner 
bis  duty  to  the  company  or  to  the  plaintiff. 
The  plaintiff  spoiled  the  inBtrument,  and 
then  sued  the  manager  because  the  per- 
former did  not  make  good  muaio.     It  was 
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latpit  case  in  which  the  supreme  court  «f  |  evidence,  the  doctrine  bka  been  largely  mod- 
tliat  atttte  has  diacusaed  the  effect  ol  eucb  j  ifled,  if  not  Tirtuail;  discarded.  *•     But  it 


the  plnintiS'B  fault  that  the  conductor  was 
out  of  tune;  and  though  the  conductor  might 
not  be  altogether  excuaable  lor  the  ehoot- 
.  ing  (according  to  bis  own  evidence,  how- 
ever, he  was  excusable),  the  compaiiy  was 
in  no  fault'  for  it,  and  it  would  be  unjust 
for  the  plaintiff  to  recover  of  the  company, 
when  he  boarded  ita  train,  violating  the 
law  (as  we  can  well  infer)  by  carrying  upon 
his  person  a  concealed  weapon,  Tiolating  the 
law  again  b;  swearing  and  uaing  obscene 
language,  violating  the  taw  again  by  com- 
mitting an  assault  upon  the  conductor  with 
a  pistol,  drawing  the  piatol  and  presenting 
it  at  him,  and  violating  the  law  by  general 
disorder  and  miaconduct  throughout  the 
tcanaaction  up  to  the  moment  he  was  shot." 

In  Georgia  R.  ft  Bkg.  Co.  v.  Richmond 
(1B96}  98  Ga.  405,  26  8.  E.  &65,  where  a 
baggage  master  assaulted  a  man  who  had 
gone  to  a  station  to  attend  to  his  baggage, 
the  court,  treating  him  aa  being  entitled  to 
the  rights  of  a  passenger,  although  not 
actually  such  at  the  time  in  question,  laid 
it  down  that,  "if  the  plaintiff,  instead  of 
treating  the  agent  respectfully,  used  insult- 
ing or  provoking  langusee,  which  naturally 
resulted  in  a  difBcultj,  the  company  should 
Dot  be  held  responsible."  It  waa  held  that 
the  court  trial  judge  erred  in  giving  this 
charge  without  qualification:  "Sneers,  looks, 
or  contemptuous  gestures  will  not  justify 
an  assault  by  an  agent  of  a  railroad  com- 
pany upon  one  who  had  a  ticket  and  has 
become  entitled  under  the  contract  to 
courteous  treatment,  until  the  contract  waa 
fully  carried  out  by  the  railroad  company  or 
ita  agents."  This  decision  modihed  pro 
lanto  East  Tennessee,  V.  &  O.  R.  Co.  v. 
Fleetwood  (18B2)  00  Gs.  23,  15  S.  E.  778, 
ill  which  a  similar  instruction  had  been  af- 
firmed in  an  action  for  an  assault  by  a 
conductor. 

In  Georgia  R.  ft  Bkg.  Co.  r.  Hopkins 
(1896)  lOS  Ga.  324,  75  Am.  St.  Rep.  39, 
3S  S.  E.  005,  a  night  watchman  struck 
the  plaintiff,  who  was  abusing  bim  because 
lie  had  been  ejected  from  a  car  for  a  suf- 
ficient cause.  On  the  request  of  the  defend- 
ant the  trial  judge  charged:  "If  you  be- 
lieve that  ...  and  that  as  a  result  of 
the  discovery  of  .  .  .  (the  plaintiff's] 
conduct  words  followed  between  .  .  , 
[him]    and    the    watchman,    and    that    the 

tiaintiff  used  insulting  and  opprobrious 
inguage  to  the  watchman  which  naturally 
enough  resulted  in  a  difficulty,  the  company 
should  not  be  held  reaponsible  for  alleged 
assault  by  the  watchman.'^  He  also  added: 
"I  give  you  in  charge  in  this  connection,  or 
with  this  added  to  it:  that  the  assault  by 
the  watchman  must  not  be  d  is  proportioned 
to  the  insult  ofTered;  it  being  sttll  left  a 
question  of  fact  for  you  to  determine  wheth- 
er the  battery  was  disproportioned  to  the 
insult."  It  was  held  error  to  add  this 
^uaiilication  to  the  requested  charge. 

In  Central  of  Qeorgia  R.  Co.  v.  Motes 
(1003)  117  Ga.  033,  82  L.R.A.  607,  07  Am. 
40  L.B.A.(N£.) 


St.  Rep.  223,  43  S.  E.  900,  where  Um  com- 
pany's servant  in  charge  of  a  waiting  room 
f lulled  the  plaintiff  off  a  bench  where  lie  waa 
ying  down  in  violation  of  a  rule,  the  court 
laid  down  the  law  thus:  "A  passenger  who 
displays  a  peraiatent  determination  to  dis- 
regard such  a  regulation,  and  by  his  wrong- 
ful conduct  so  exasperates  a  aervant  of  the 
company  as  to  unSt  him  for  properly  per- 
forming the  duty  he  owes  his  master  witb 
respect  to  his  treatment  of  its  patrons,  can- 
not justly  complain  that  the  company'* 
servant  lost  his  temper  and  resorted  to  un- 
necessary force  in  compelling  an  observance 
of  tiie  regulation  on  the  part  of  the  pas- 
senger." In  the  Mason  Cose  (1010)  135 
Ga.  741,  33  L.R.A.(^.S.)  280,  70  S.  E.  225, 
the  court  remarked  that  if  this  decision 
'meant  that  in  an  action  for  an  assault  cr 
the  use  of  unnecessary  violence  in  the  dis- 
charge of  the  duty  of  ejecting  a  person  from 
a  train  or  a  station  the  company  is  relieved 
from  liability  if  the  plaintiff  is  aomewliftt 
aggravating,  and  merely  failed  to  promptly 
legard  the  rules  of  t!ie  company,  it  made  & 
long  advance." 

In  Macon  R.  ft  Light  Co.  v.  Mason  (1005) 
)23  Ga.  773.  51  S.  E.  560,  it  was  observed 
obiter;  The  "court  ia  committed  to  the  doe- 
trine  that  if  a  passenger  is  himself  responsi- 
ble for  exciting  the  anger  of  an  agent  or 
employee  of  a  railway  company,  whereby  he 
ia  for  the  time  being  unQtted  for  perform- 
ing the  enacting  duties  he  owes  to  his  em- 
ployer with  respect  to  his  treatment  of 
passengers,  the  company  cannot  be  held  ae- 
countahle  for  improper  conduct  on  the  part 
of  ita  aervant." 

The  Peavy  Case,  supra,  waa  followed  in 
Harrison  v.  Fink  (1800)  42  Fed.  7S7  (a 
case  originating  in  the  Georgia  district), 
where  it  was  held  that  a  passenger  cannot 
claim  damages  on  account  of  the  conductor 
drawing  a  pistol  on  him,  and  speaking  of 
him.  as  a  coward  to  the  other  passengers,  if 
the  conductor's  conduct  was  provoked  and 
lused  by  the  acts  of  the  pasaenger. 

» In  Mason  v.  Nashville,  C.  A  St.  L.  R. 

0.    (JOIO)    135   Go.   741.   33   L.R.A.(N.S.) 

280,  70  8.  E.  225,  the  foilowing  statement 

of  the  doctrine  is  set  out  in  the  headnote 

itten  by  the  court:  "Where  a  suit  was 
brought  against  a,  railroad  company  for  an 
assault  and  battery  committed  by  ita  con- 
ductor upon  a  passenger,  if  the  conduct  of 
the   passenger   was   such   as   to  justify   the 

'  of  the  conductor,  tlie  company  would 
be  liable.  If  the  conductor'a  act  was 
not  justified,  but  mitigated  by  provocative 
words  or  conduct  of  the  passenger  at  the 
time,  such  mitigation  would  inure  to  the 
benefit  of  the  company.  But  if  the  con- 
ductor committed  an  assault  snd  battery 
upon  the  passenger,  and  the  words  and  con- 
duet  of  the  passenger  were  such  as  to  arouse 
the  anger  of  the  conductor  and  to  tend  to 
provoke  a  difficulty,  but  not  such  as  to  Jus- 
tify the  act  of  the  conductor,  this  would 
not  free  the  company  from  liability."     Tha 
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has  been  a.pplied,  and,  so  far  as  app«ara,  is  (])  That  under  the  circumstances  sup- 
still  accepted  in  some  other  juriadictions.  lo*  posed,  the  pasaenger  liimsclf  is  in  fault. 
The  various  conceptiona  to  which  it  has  mid  cannot  warrantable  complain  of  th» 
been  referred  are  these:  I  natural   consequences   of   his   misconduct.! 


court  thus  commented  on  the  eases  cited  ii 
the  preceding  note:  "It  will  be  perceived 
that  from  certain  expreisions  used  in  the 
Peavy  Case,  carried  by  other  cases  into 
the  domain  of  substantive  propositions  of 
law  suitable  to  be  given  in  charge,  and  aided 
tiy  oilier  dicfo,  has  grown  the  present  theory 
that  if  a  passenger  excites  the  anger  of  the 
servant  of  a  railroad  company,  even  of  a 
conductor  to  whom  is  intruHtcd  the  com- 
pany's duty  of  protecting  him,  whereby  the 
conductor  is,  for  the  time  being,  unfitted  for 
the  performance  of  his  duties,  though  the 
conductor  unjustifiably  assaults  bim,  the 
company  cannot  be  held  liable.  Of  course, 
if  the  conduct  of  the  servant  of  the  rail- 
road was  justifiable,  neither  the  servant  nor 
the  master  would  be  liable.  But  s  rule 
.  which  would  free  the  carrier  from  liability, 
although  holding  its  servant  to  whom  it 
trusted  the  performance  of  its  contract  of 
carriage  not  justifiable,  presents,  we  think, 
an  untenable  doctrine.  ...  In  some 
jurisdictions  opprobrious  words  will  not  jus- 
tify a  battery.  In  this  state,  on  the  trial 
of  an  indictment  for  an  assault,  or  an  as- 
shult  and  battery,  the  defendant  may  give 
in  evidence  to  the  jury  any  opprobrious 
words  or  abusive  language  used  by  the 
prosecutor,  or  person  assaulted  or  beaten, 
'and  such  words  and  language  may  or  may 
not  amount  to  a  justification,  accordinir  to 
the  nature  and  extent  of  the  battery,  all  of 
which  will  be  determined  by  the  jury.'  If 
the  jury  find  that  the  opprobrious  words  of 
the  passenger,  or  act  by  bim,  amounting 
to  an  assault,  would  justify  the  servant,  his 
conduct,  so  justified,  would  not  furnisli  a 
ground  for  recovery  against  the  master. 
But  the  rule  works  both  ways.  If  the  serv- 
ant represents  the  master  in  his  act,  and  the 
master  is  responsible  for  his  tort,  aggrava- 
tion of  the  servant  which  will  not  jnstifv 
bim  will-not  free  the  master  from  liability." 
The  court  referred  to  the  following  deci- 
sions as  lending  countenance  to  the  doctrine 
that  the  carrier  could  be  freed  from  liabil- 
ity if  the  assailant  had  been  "put  out  of 
tune"  by  the  abusive  language  of  the  plain- 
tiff; Gasway  v.  Atlanta  4.  W.  P.  R.  Co. 
(1877)  58  Ga.  Zia;  Western  k  A.  R.  Co. 
▼.  Turner  (1864)  72  Ga.  292,  93  Am.  Rep. 
842;  Christian  v.  Columbus  *  R,  R.  Co. 
(1888)  79  Ga.  480,  7  S.  E.  218,  s.  c.  (18B5) 
07  Ga.  60,  25  S.  E.  411 ;  Thompson  v.  Wright 
(189D)  100  Ga.  400,  34  8.  E.  680;  Central 
of  Georgia  R.  Co.  v.  Brown  (1001)  1)3  Ga. 
414,  84  Am.  St.  Rep.  250,  38  S.  E.  089. 

In  Georgia  R.  k  Electric  Co.  v.  Ricl> 
(1911)  0  Ga.  App.  497,  71  S.  E.  758,  it  was 
laid  down  that,  where  a  railway  conductor. 
while  in  charge  of  a  car,  strikes  one  pas- 
senger and  knocks  him  against  another,  in- 
juring the  latter,  it  is  no  defense  to  an 
action  by  the  injured  pasaenger  that  thr 
other  passenger  had  used  opprobrious  lan- 
guage to  the  conductor. 
40  L.R.A.(N.S.) 


iMIn  Wise  V.  South  Covington  &  C.  R. 
Co.  (1898)  17  Ky.  L.  Rep.  135B,  34  S.  W. 
894  (for  first  appeal,  see  01  Ky.  637,  !» 
S.  W.  351),  it  was  held  that  a  passenger  on 
a  street  car  could  not  recover  for  abusive 
language  addressed  to  him  b^  the  conductor, 
or  for  the  act  of  tbe  latter  m  knocking  liim 
down  after  he  had  left  the  car,  where  tbe 
offensive  language  was  used  and  the  blow 
struck  in  response  to  abuse  and  assault  by 
the  passenger. 

In  Rohrback  v.  Pullman's  Palace  Car  Co. 
(1009)  166  Fed.  797  (district  of  Pennsyl- 
vania) plaintiff,  aft«r  purchaaing  a  seat  in 
defendant's  parlor  car,  ordered  a  meal,  and 
later  objected  that  he  was  not  being  served 
in  bis  turn.  The  porter  politely  informed 
him  that  ladies'  orders  were  served  flrst, 
whereupon  plaintiff  started  to  the  platform 
of  the  car  to  complaiii  to  the  conductor.  In 
doing  so'  he  called  the  porter  a  "black 
bastard,"  whereupon  the  porter  assaulted 
him.  Held  that  the  plaintiff  provoked  the 
assault,  and  should  therefore  have  been  non- 
suited. The  court  observed  that  "there  is 
nothing  in  justice  or  reason  why  the  car- 
rier should  be  liable  when  tbe  passenger  has, 
by  his  own  misconduct,  provoked  a  respect- 
ful and  courteous  servant  to  commit  the  as- 
sault by  the  use  of  such  irritating  and  in- 
sulting language  as,  in  all  human  probabil- 
ity, would  produce  that  result.  The  whole 
evidence  of  the  plaintiff  shows  that  the 
porter  was  not  at  fault  at  all,  but  was  en- 
deavoring to  perform  his  duty  by  treating 
tbe  passengers  in  the  car,  as  well  the  plain- 
tiff as  the  others,  with  equal  attention;  and 
simply  because  the  plaintiff  was  not  per- 
mitted to  have  his  own  way  in  regard  to 
his  order,  as  against  what  the  porter  con- 
ceived to  be  the  rights  of  other  passengers, 
iif  which  he  politely  informed  the  plaintitT, 
tbe  latter  became  angry  and  used  tbe  lan- 
uniage  stated.  He  was  to  blame  entirely  for 
tlie  assault,  snd  he  cannot  now  hold  the 
L-arrier  liable." 

In  Teias  A,  N.  0.  R.  Co.  v.  Taylor  (1903) 
31  Tex.  Civ.  App.  BIT,  73  S.  W.  1081,  th» 
court  cites  with  approval  tbe  cases  of  Peavy 
V.  Georgia  R.  &  Bkg.  Co.  and  Harrison  v. 
Fink,  ncrte  98,  supra. 

In  Johnson  v.  Detroit,  Y.  &  A.  A.  R.  Co, 
(1902)  130  Mich.  453,  BO  N.  W.  274,  "an 
action  against  a  railroad  for  an  assault  and 
battery  inflicted  by  defendant's  conductor 
upon  a  passenger,  an  instruction  to  the  jury 
tliat  plaintiff  could  not  recover  if  he  pro-' 
voked  the  assault  or  was  the  aggressor  waa 
[held  to  be]  sufficiently  favorable  to  de- 
Ten  dan  t." 

See   also   the   cases   cited   in  liotes   2,   3. 


ifra. 


The  Georgia  cases  cited  in  note  08  supra. 

e  apparently  based  upon  this  broad 
ground.  But  it  is  not  easy  to  extract  any 
precise  legal  principle  from  the  somewhat 
rhetorical  language  used  by  the  judges.,!^ 


lOU 
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The  position  is  clearly  ineoniiBtent  wEtb 
the  fundamental  juriatia  f  rlociple,  Injuria 
non  excutat  injuriam, 

(2)  That  "the  dutiet  of  the  carrier  (.nd 
the  passenger  are  reciprocal.  The  carrier 
is  bound  to  protect  the  pasaetiger,  and  the 
passenger,  in  order  to  entitle  himself  to 
such  protection,  is  bound  to  behave  himselt 

S  Scott  V.  Central  Park,  N,  t  E.  River  R. 
■Co.  (IfiSl))  63  Hun,  4U,  6  N.  Y.  Supp.  382. 
There  tlie  evidence  adduced  for  the  defend- 
ant tended  to  nhow  that  the  plaintilT,  after 
getting  upon  the  front  platform  of  one  of 
defendant's  street  cars,  ctanmenced  an  alter- 
cation with  the  driver,  uaing  language  which 
was  very  abusive,  insulting,  and  calculated 
to  bring  about  a  personal  encounter, — a  re- 
sult which  presently  ensued.  Held  that  the 
trial  judge  had  erroneously  refused  to  charge 
the  jury  that,  if  they  believe  this  evidence, 
the  ver'dict  must  be  for  the  defendant.  The 
court  said:  "It  is  undoubtedly  true  that  a 
eonunon  carrier  of  pasaengera  undertakee 
to  proti^t  passengerr  f rom  the  negligence  or 
wilful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  the  car- 
rier owed  to  the  passengers.  But  it  has  not 
as  yet  been  held  that,  where  a  passenger,  by 
his  own  misbehavior,  while  being  transport- 
ed, has  provoked  a  personal  encounter  be- 
tween himself  and  one  of  the  employees  of 
the  carrier,  that  the  carrier  is  liable  tor 
the  results.  It  may  be  true  that  the  use 
of  abusive  language  to  the  driver  did  not 
justify  the  assault  as  far  as  the  driver  is 
concerned,  in  the  eyes  of  the  criminal  law; 
but  there  is  no  reason  for  holding  that 
where  a  passenger,  by  his  own  improper 
and  insulting  behavior,  while  a  passen- 
ger upon  the  road  of  the  railway  com- 
pany, brings  upon  himself  an  assault, 
the  carrier  should  be  responsible.  Car- 
riers are  to  be  held  to  the  strictest  re- 
aponsibility.  They  must  treat  their  pas- 
sengers respectfully  and  protect  them  so  far 
as  they  reasonably  can  from  injury  or  in- 
sult on  the  part  of  their  employees.  But 
tliere  is  also  a  responsibility  on  the  part  of 
the  passenger.  He  is  bound  to  conduct  him- 
self in  an  orderly  and  decent  manner,  and 
if  he  forgets  his  obligations,  and,  by  his  in- 
decent behavior  and  by  the  use  of  language 
which  is  morally  certain  to  end  in  a  per- 
sonal encounter,  he  succeeds  in  his.  efforts 
to  bring  about  such  a  result,  certainly  the 
carrier  cannot  be  bound  to  protect  tlie  pas- 
senger  under  such  circumntances  from  the 
natural  and  probable  results  of  his  own  act. 
It  is  clrar  tlist  tlie  act  of  the  driver  was 
not  in  the  course  of  his  employment,  and 
the  defendant  con  only  be  held  under  the 
rule  that,  as  the  passenger  must  submit  him- 
self to  the  ciistndy  of  the  employees  of  the 
carrier,  the  carrier  must  be  responsible  even 
for  the  wilful  arts  of  tlie  employees  which 
result  in  a  trespass  against  tne  passenger. 
But  the  reason  of  such  a  rule  can  have  no 
application  to  a  case  where  the  trespass  is 
brougl^t  about  by  the  improper  behavior  of 
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in  ft  decent  and  orderly  manner-***  This 
explanation  ia  open  to  the  objectiMi  that 
even  if  it  it  conceded  that  the  pasnengers 
offensive  words  or  conduct  constitute  a 
breach  of  an  implied  coatract  on  his  aide, 
a  resort  to  violence  is  not  a  legitimate 
method  of  obtaining  redress  for  Uat 
breach.)      By    committing    an    aaiiault    he 

the  passenger  which  caused  the  assault  of 
which  be  complains."  Daniels,  J.,  however. 
dissented  on  the  ground  that  a  "^w  is 
settled  that  words  alone  wilt  not  excuse  a 
resort  t«  personal  violence."  His  opinion 
has  been  adopted  in  the  later  decisions  of 
the  supreme  court  which  are  cited  in  not* 
8,  infra. 

In  Little  Miami  R.  Co.  v.  Wetmore  (1869) 
19  Ohio  St  110,  2  Am.  Rep'.  373,  the  court, 
referring  to  the  contention  that  the  obliga- 
tion of  a  carrier  to  protect  a  passenger  ll 
absolute,  remarked:  "If  any  such  rule  of 
liability  could  be  applied  against  the  com- 
pany, it  would  necessarily  impose  the  re- 
ciprocal duty  upon  the  plaintiff  to  so  de- 
himself  towards  the  servants  as  not, 


observed,  was  of  earlier  date  than  the  Peavy 
Case,   note  9S,   supra. 

■  In  Hanson  v.  European  &  N.  A.  B.  Co. 
(1873)  82  Me.  84,  16  Am.  Rep.  40,  the 
court  said:  "It  is  the  duty  of  toe  conductor 
and  other  employees  upon  a  train  of  ors.  to 
treat  the  passengers  with  civility,  and  to 
abstain  from  all  unnecesfiary  violence 
toward  them.  It  is  also  the  duty  of  pas- 
sengers to  observe  the  rules  and  regulations 
of  the  company,  and  to  conduct  themselves 
generally  so  as  not  to  invite  uncivil  treat- 
ment, nor  provoke  violence.  But  it  ia  not 
true  that  diaobedienee  to  the  rules  of  tb* 
company  will  operate  as  a  license  to  tbe 
employees  to  maltreat  a  passenger.  If  a 
passenger  persists  in  violating  the  reason- 
able rules  of  the  company,  after  notice  of 
the  rules,  and  a  request  tp  him  not  to  act 
contrary  to  them,  the  carrier  will  have  a 
right  to  rescind  the  contract  for  his  convey- 
ance, and  refuse  to  carry  him  further.  Bot 
he  will  have  no  right  to  maltreat  him  while 
continuing  to  perform  tbe  contract  for  hi* 
conveyance." 

In  Layne  v.  Chesapeake  ft  0.  R.  Co. 
(3909)  06  W.  Va.  618,  87  S.  E.  1193,  the 
court  remarked  that  the  passenger's  "assault 
upon,  or  abuse  of,  the  servant,  may  obvi- 
ously excuse  the  carrier  from  performance 
of  his  contract.  It  may  eject  him  from  its 
train,  but  it  is  difficult  to  see  how  this 
option  on  its  part  can  excuse  the  beating 
of  the  passenger  or  the  infliction  of  other  in- 
jury upon  him  by  way  of  punishment." 

See  also  the  extracts  from  the  opinions 
in  Baltimore  A.  O.  R.  Co.  v.  Barger  <  18941 
RO  Md.  23,  26  L.R.A.  220,  45  .4m.  St.  Rep. 
■119,  30  Atl.  SSO,  and  Jackson  v.  Old  Colonv 
Street  R,  Co.  (1910)  206  Mass.  477,  30 
L.R.A.(N.S.)  1040.  92  N.  E.  725,  19  Ann- 
Cas.  615,  note  8,  infra. 
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merely  aeta  one  wrong  againit  anotheri  and 
that  is  "retaliation,  not  remedj."  * 

An  asaeult  induced  liy  perHonal  reaent' 
ment  ia  not  within  the  scope  of  a  aervaot'a 
employment.  1  This  consideration  furnishes 
a  satisfactory  basis  lor  the  doctrine,  ao  far 
OS  regards  jurisdictions  in  which  the  car- 
Tier's  obligation  to  protect  passengers 
Against  wilful  torts  extends  only  to  those 
which  are  committed  by  hia  aerranta  in 
the  course  of  their  ordinary  duties  with  re- 
spect to  the  actual  work  of  transportation. 
Bnt  abTionsly  it  cannot  be  of  any  force 
whatever  in  the  view  of  those  courts  by 
which  the  theory  of  the  absolute  quality 
ot  a  carrier's  obtigationa  haa  been  adopted. 
See  preceding  subtitle. 

From  the  foregoing  remarks,  it  is  ap- 
parent that  two  of  the  rational  bases  whicn 
have  been  suggestt^  for  the  doctrine  stated 
at   the   commencement   of   this   section   are 
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clearly  irreconcilable  with  general  principles 
of  jurisprudence,  and  that  the  third  ia  of 
no  validity  when  it  is  tested  with  relation 
to  that  theory  of  the  carrier's  liability 
which  has  already  been  adopted  by  a  large 
number  of  the  American  courts,  and  wbieli 
there  ia  good  reason  to  suppose  will  ulti- 
mately be  accepted  by  all  of  them.  A 
strong  positive  objection  to  that  doctrine  la 
indicated  by  the  consideration  that  an  as- 
sault induced  by  resentment  at  insulting 
words  or  irritating  behavior  ia,  in  the  eye 
of  the  law,  a  tortious  act.  a  In  any  juris- 
diction in  which  the  liability  of  a  carrier 
is  deemed  to  be  absolute,  it  is  submitted 
that  this  consideration  muat  necesaarily  be 
treated  aa  decisive  in  favor  of  the  passen- 
ger's right  of  action  against  htm.  T  In  sev- 
eral of  the  jurisdictions  to  which  this  de- 
scription is  applicable,  that  right  has  al- 
ready been  affirmed.  • 


iLayne  v.  Cheaapeake  A:  O.  R.  Co.  note  3, 

»In  Little  Miami  R.  R.  Co.  v.  Wetmore 
(186S)  1»  Ohio  St.  110,  2  Am.  Rep.  3T3, 
the  evidence  of  the  defendant  railway  com- 
pany tended  strongly  to  prove  that  the 
plaintiff,  by  his  importunate  conduct  and 
abusive  language  towards  a  baggage  master, 
provoked  a  personal  quarrel  between  them; 
that   the    assault    was    the   result   of    this 

Sarrel;  and  that  the  blow  was  inflicted  by 
e  servant  as  an  act  of  jtersonal  resent- 
ment. The  court  took  the  position  that  "if 
these  facta  had  been  found  b^  the  jury,  the 
wrongful  act  of  the  servant  in  striking  the 
plaintiff  could  not  be  regarded  aa  author- 
ized by  the  master,  nor  as  an  act  done  by 
tbe  aervant  in  the  execution  of  tbe  service 
for  which  he  was  engaged  by  the  master." 

*  For  the  application  of  the  rule  in  civil 
and  criminal  cases,  aee  Cooley,  Torts,  3d 
ed.  2S9   (192)  ;  Wharton,  Crim.  Law,  %  619. 

TThis  objection,  apart  from  the  others 
already  noticed,  may  fairly  be  regarded  as 
sufficient  to  eatablish  the  unaoundness  of 
the  Georgia,  Michigan,  and  New  York  cases 
cited  in  the  preceding  notes. 

■  The  eOect  of  the  most  recent  Georgia 
decisions  is  stated  in  note  99,  supra. 

In  Baltimore  *  O.  R.  Co.  v,  Barger  (189*) 
80  Md.  23,  26  L.R.A,  220,  46  Am.  St.  Rep. 
319,  30  Atl.  660,  tbe  court  thus  discuased 
the  correctness  of  a  requested  instruction 
to  the  effect  that,  if  the  jury  believed  the 

flaintiff  used  foul  and  abusive  language  to 
he  conductor  which  caused  or  provoked  the 
assault  complained  of,  and  that  in  makinj; 
said  assault  the  conductor  was  not  acting 
for  the  defendant  and  within  the  scope  of 
his  duties  as  conductor,  but  was  carrying 
out  a  personal  purpose  and  feeling,  the  de- 
fendant was  not  liable  for  such  act  of  the 
conductor;  "The  theory  of  that  prayer  is 
that  the  plaintiff  had  by  hia  conduct  for- 
feited his  right  as  a  passenger,  and. the  act 
of  the  conductor  waa'merely  a  personal  mat- 
ter betweep  htm  and  the  plaintiff,  provoked 
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by  the  tatter,  independent  of  and  freed  from 
the  relation  that  had  existed  between  the 
plaintiff  and  defendant  as  passenger  and 
carrier.  To  such  a  doctrine  we  cannot  sub- 
scribe, under  the  circumstances  of  this  case. 
.  .  .  The  plaintiff  was,  at  the  time  of  the 
assault,  a  passenger  on  the  train  which  was 
in  charge  of  this  conductor,  who  was  the 
agent  of  the  company  to  see,  as  far  aa  rea- 
sonably could,  that  the  plaintiff  and  other 
passengers  were  properly  treated  and  carried 
to  their  respective  points  of  destination.  If 
the  plaintiff  persisted  in  misbehaving  on 
the  train,  either  by  the  use  of  foul  and 
abusive  language  toward  the  eonductor,  or 
in  any  other  way  calculated  to  frighten  or 
materially  interfere  with  the  comfort  and 
safety  of  the  other  paasengers,  after  being 
admonished  by  the  eonductor,  the  latter 
would  have  been  justified  in  ejecting  him 
from  the  train.  The  remedy  in  auch  ciae 
would  be  to  eject  tbe  unruly  passenger,  not 
to  assault  him,  and  then  let  his  employer 
escape  all  liability  because  he,  the  con- 
ductor, was  carrying  out  a  'personal  pur- 
pose and  feeling,  as  stated  in  the  prayer. 
A  conductor  of  a  train  doubtless  has  his 
patience  and  forbearance  severely  tested  at 
times,  but  he  must  not  settle  his  own  per- 
sonal difficulties  with  the  passeni^ers,  whilst 
they  are  such,  any  more  than  he  should  per- 
mit others  to  do  so  when  be  could  avoid 
it." 

In  Birmingham  R,  ft  Electric  Co,  v.  Baird 
(1900)  130  Ala.  334,  54  L.R.A.  762,  89 
Am.  St.  Ren.  43,  30  So.  466,  the  court  laid 
down  the  law  as  follows:  A  conductor 
"cannot  asssult  a  psasengcr  in  retaliation 
for  an  assault  committed  upon  himself  or 
upon  another  passenger,  and,  a  fortiori,  ho 
cannot  assault  a  passenf^cr  for  abusive 
words,  or  in  revenge  or  punishment,  under 
any  circumstances.  And  if  he  does  assault 
a  passenger  otherwise  than  under  a  neces- 
sity to  defend  himself  or  a  passenger  from 
battery,  or  in  rightfully  ejecting  a  pas- 
senger, who,  by  his  conduct  towards  otHer 


1084  NOTE  TO  NEVILLE  t.  SOUTHERN  R.  Ca 

In  one  cue  tba  aupreroe  conrt  of  New  |  the  provokiog  Unguage  witb  the  intent  of 
York  laid  it  down,  argufndo,  that  "of  eourae  bringiag  on  the  assault  which  followed."* 
the  poBscnger  could  not  lecover,  if  he  ueed  I  This  atatement  hai  recently  been  cited  with 


paHSengera,  has  forfeited  hie  right  of  car- 
riage, the  carrier  is  liable.  The  fault  of 
the  paaaenger,  abort  of  proilucing  a  neceiaity 
to  atrike  in  aelf-defenae,  will  neither  juatity 
the  conductor  in  atriking,  nor  relieve  the 
carrier  from  liability  for  hia  act." 

In  Jackaon  v.  Old  Colony  Street  R.  Co. 
{iOlQ)  20eMasa.  477,  30  L.R.A.(N.S.)  ]04fl, 
82  N.  E.  725,  IB  Ann.  Cas.  615,  the  court 
said:  "The  uae  of  opprobrious  and  hot- 
tempered  language  by  the  plaintllT,  even 
"  lUgb  it  waa  juatly  provocative  of  anger, 


d  ^U  e 


have  warranted  his  ejection  as  a  pasaengei, 
did  not  justify  the  use  of  phyaical  force 
upoo  his  peraon  by  the  conductor,  whatever 
may  have  been  the  motive  by  which  he  waa 
prompted;  and  the  defendant's  duty  bad  not 
been  diacharged  until  the  plaintiff  had  a 
jeasonable  opportunity  to  pass  unmoleated 
from  the  car  and  to  depart.  The  substantial 
error  of  the  trial  arose  from  the  presump- 
tion that  under  the  eircumatancet  verbal 
provocation  waa  the  legal  equivalent  of 
justiHcation ;  and,  the  special  findings  of 
the  jury  not  having  determined  the  rights 
of  the  parties  if  the  assault  was  committed 
as  described  by  the  plaintiff,  the  judge  could 
not  properly  order  a  verdict  for  the  defend- 
ant. Hurley  v.  Boeton  (1009)  202  Mass. 
68,  88  N.  £.  680."  After  some  general  re- 
marks regarding  the  carrier's  duty,  the 
court  expressed  its  disapproval  of  the  de- 
fense relied  upon,  via.:  "That  because  the 
plaintiff,  while  a  passenger,  ineulted  the  con' 
ductor  by  the  use  of  abusive  language,  he 
contributed  to  his  own  harm,  or  invited  the 
punishment  inflicted  upon  him,  and  there- 
after during  transportation  the  defendant 
was   discharged   from  any   further  duty   to 

{rotect  him  from  an  assault  by  its  servant. 
f  the  plaintiff's  words  abaolved  the  defend- 
ant, then  where  a  passenger  purposely  be- 
haves in  an  insulting  msnner  toward  a  serv- 
ant, the  passenger  no  longer  can  cl^im  the 
prot^'Ction  of  the  carrier,  but  ia  put  Id 
jeopardy  of  a  retaliatory  assault  at  anj 
time  before  transportation  has  ended,  if 
auch  be  the  pleasure  of  the  servant."   . 

In  Weber  v.  Brooklyn,  Q.  C.  &  Suburban 
B.  Co.  (leOO)  47  App.  Div.  306,  62  N.  Y. 
Supp.  1,  the  aupreme  court  of  New  York 
approved  the  dissenting  opinion  of  Daniele, 
J.,  in  Scott  V.  Central  Park,  N.  0.  &  C. 
R.  Co.  (1889)  63  Hun,  414,  6  N,  T.  Supp, 
382,  and  laid  down  the  taw  as  follows:  "Tli<- 
conductor  cannot  rightfully  assault  the  pas- 
acnger  merely  tiecause  the  passenger  has  in- 
sulted him,  or  otherwise  provoked  him  by 
mere  words,  and  if  he  does  assault  the  pas. 
senger  by  reason  of  such  provocation  only, 
unaccompanied  by  any  threats  or  acts  of 
personal  violence,  the  railroad  company  will 
be  liable  for  the  consequencea  of  the  aasault. 
under  the  well-estahlished  rule  which  pro 
tects  pasaengera  against  the  misconduct  of 


lowed  in  Baker  t.  Brocdilyn  Union  Elev.  R. 
Co.  (ISIl;  App.  Div.)   130  N.  Y.  Supp.  690. 

In  Dillingham  v.  Anthony  (18SB)  73  Tei. 
47,  3  L.R.A.  034,  15  Am.  St.  Rep.  T53,  II 
S.  W.  139,  it  waa  held  that  if  a  conductor 
committed  an  assault  upon  the  plaintiff. 
any  prior  conduct  on  the  part  of  the  plain- 
tiff which  would  not  in  taw  juatify  the  as- 
sault and  battery  could  not  avail  t1>e  defend- 
ant as  a  defense  to  the  action.  This  deci- 
sion was  followed  in  Galveston,  H.  &  S. 
A.  R.  Co.  T.  La  Prelle  (1901)  27  Tex.  Civ. 
App.  4S3,  66  S.  W.  488. 

The  bead  note  written  by  the  court  for 
Layne  v.  Chesapeake  ft  0.  R.  Co.  (1909)  00 
W,  Vo.  607,  07  S.  E.  1103,  U  aa  foUow*: 
Provocation  by  a  passenger,  auch  aa  inter- 
ference with  employeea  in  the  exercise  of 
their  functions,  abusive  language,  threats, 
and  assauita  upon  them,  although  justify- 
ing expulsion  from  the  train,  doe«  aot  bar 
recovery  for  injury  by  the  exercise  of  more 
force  than  is  actually  or  apparently  neces- 
sary to  repel  the  assault  or  prevent  other 
injury. 

In  Norfolk  ft  W.  R.  Co.  v.  Brama  (1M») 
10B  Va.  422,  S3  S.  E.  1018,  a  disorderly 
passenger,  after  having  been  ejected  frcsn 
a  railwav  car,  moved  his  band  along  his 
side  to  his  bip  pocket',  held,  that  thia  gest- 
ure did  not  justify  the  trainman  in  aaaanlt- 
ing  him,  whet's  such  movement  was  accom- 
panied by  the  statement,  "I'll  see  yon 
iaUr." 

For  other  cases  which  recognize  the  doc- 
trine that  a  carrier  is  liable  for  an  asaault 
induced  by  abusive  words  or  irritating;  con- 
duct, see  Birmingham  R.  Light  ft  P.  Co.  v. 
Mullen  (1903)  138  Ala.  814,  35  So.  701; 
Coggins  V.  Chicago  ft  A.  R.  Co.  (I8S6)  13 
111.  App.  620;  Hanson  v.  Urhona  ft  C  Elec- 
tric Street  R.  Co.  (J8B7)  76  III.  App.  474; 
Baltimore  ft  O.  S.  W.  R.  Co.  v.  Davis  (1909) 
14  Ind.  App.  3T6,  89  N.  E.  403;  Phila- 
delphia, W.  ft  B.  R.  Co.  V.  Larkin  (1877) 
47  Md.  IBS,  28  Am.  Rep.  442;  Coleman  v. 
Yazoo  ft  M.  Valley  R.  Co.  (1907)  90  Miss. 
(>2S,  43  So.  473;  Haman  t.  Omaha  Har«e 
R.  Co.  (1B92)  35  Neb.  74,  S2  N.  W.  830: 
Williams  v.  Gill  (1898)  122  N.  C.  967,  S9 
S.  E.  870;  Norfolk  ft  W.  R.  Co.  v.  Brame 
(1909)  109  Va.  422,  63  S.  E.  lOlS;  McDade 
V.  Norfolk  ft  W.  R.  Co.  (1010)  67  W.  Va. 
S82,  68  S.  E.  378. 

A  reouested  instruction  that  if  the  pas- 
senger in  question  brought  on  the  alterca- 
tion in  which  he  was  shot  and  killed  by  the 
ronductor  in  charge  of  defendant's  atreet 
csr,  no  recovery  could  be  had  against  the 
carrier,  under  Rev.  SUt.  1899,  §  2864,  for 
the  passenger's  death,  waa  held  to  have  been 
property  refused  in  O'Brien  v.  St.  Louis 
Transit  Co.  (1908)  212  Mo.  60,  110  S.  W. 
705,  16  Ann.  Cas.  88. 

■Weber  r.  Brooklyn,  Q.  C.  ft  Suburban 
R.  Co.   (1900)   47  App.  DIt.  306,  62  N.  T. 
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'  Approval  in  another  mk  de«id«d  by  the 
ume  court.  l>  But  no  specific  authoritf 
was  adduced  on  either  occasion  for  the  rule 
thus  formulated,  and  the  writer  has  not 
been  able  to  find  any  such  authority  in  the 
text-booVs.  The  aoundneaa  of  the  euggeit- 
ed  qualillcatioii  of  the  general  rule  which 
treats  prorocntive  wordi  as  being  no  excuae 
for  an  assault  seems  to  he  fay  no  means  aa 
clear  ai  the  court  asiumad.  As  the  "in- 
tent of  bringing  on  an  asiault,"  'or,  at  all 
events,  a  reckless  disregard  of  consequences, 
— which  may  be  regarded  aa  the  juriltie 
equivalent  of  such  intent, — Is  frequently,  if 
not  usually,  predicable  as  a  matter  of  fact 
In  any  case  where  one  person  deliberatety 
provokes  another  hj  insulting  language,  it 
would  seem  that  the  admiHsion  of  such  a 
qualifleatlon  would  go  far  towards  abrogat- 
ing the  rule  Itself.  The  doctrine  relied  upon 
in  a  Texas  case,  that  provoking  conduct  of 
which  the  specific  purpose  is  to  bring  on 
K  difficulty  is  contributory  negligence,  is 
not  likely  to  nwet  with  much  favor  in  other 
jurisdictions.  H 

The  rule  adopted  In  most  of  the  eases  in 
which  the  poiut  has  been  raised  Is  that 
•vidence  as  to  provoking  words  nr  conduct 
on  the  paaaentcer's  part  is  admissible  in  mit- 
igation of  damages.  M  But  the  position 
that  only  punitive  damages  are  subject  to 
reduction  on  this  ground  has  alio  been 
t«ken.it 


In  one  case  it  was  held  that  a  passenger 
on  a  palace  car  bad   no   right  of  action 

M  Baker  v.  Brooklyn  Union  Elev,  R,  Co, 

(igii;  App.  Div.)   130  N.  Y.  Supp.  eso, 

where  the  question  whether  there  was  such 
intent  was  held  to  be  for  the  jury. 

II  Missouri,   K.  k   T.    R.   Co.  v.  Oerren 


[1S101  20e  MsHB.  477,  30  L.R.A.(N.S.) 
104B,  B2  N.  E.  725,  16  Ann.  Cas.  815:  Mason 
V.  Nashville,  C.  &  St.  L.  R.  Co.  (1B10)  135 
Ga.  741-,  38  L.R.A.(N.S.)  2B0,  70  S,  E.  225; 
Galveston,  H.  ft  8.  A.  R.  Co.  v.  La  Prelle 

(1001 J  27  Tex.  Civ.  App.  488.  65  8.  W.  4«8; 
Houston  ft  8.  C.  R.  Co.  v.  Batchler  (1B0.1) 
32  Tex.  Civ.  App.  14,  73  B.  W,  981 ;  Norfolk 
ft  W.  R.  Co,  v.  Brame  (1609)  109  Va.  422, 
63  S.  E.  1018;  McDade  v.  Norfolk  &  W.  R. 
Co.  (IBIO)  87  W.  Va,  582,  88  S.  E.  379; 
Lavne  v.  Chesapeake  ft  0.  R.  Co.  (1009) 
66  W,  Va.  607.  87  S.  E.  1103. 

It  is  error  to  charge  that,  if  the  conduct 
of  a  plaintiff  was  such  as  to  exnsperatc  a 
conductor  into  an  asaault.  the  jury  were  not 
entitled  to  take  that  conduct  into  considera- 
tion to  mitigate  compensatory  damages : 
that  such  mitieation  for  such  a  reason  coutd 
only  be  had  where  punitive  damages  were 
•oncht  Freedman  v.  Metropolitan  Street 
40L.R.A.(N.S,) 


against  the  palace-ear  company  for  rude- 
ness of  its  porter  toward  liim,  which  was 
induced  by  his  own  unreasonable  and  angry 
demands.  U  On  the  other  hand  it  has  been 
laid  down  that  "an  uncivil  word  by  a  pas- 
senger at  the  beginning  of  his  journey  will 
not  justify  the  carrier's  servants  in  treat- 
ing him  with  insolence  to  tbe  end  of  it,">* 
and  that  an  immodest  remark  addressed  by 
n  female  passenger  to  a  aervant  does  not 
justify  him  in  making  an  insulting  prop- 
osition to  her.  H 

I,  Pleodtrv  and  praetlce. 

1.  Forma  of  aeUott, 

In  jurisdictions  where  the  liability  of  a 
carrier  ia  treated  as  absolute,  the  remedy 
of  a  passenger  "may  be  either  in  assumpsit 
or  tort,  at  his  election.  In  the  one  case,  he 
relies  upon  a  breach  of  tbe  carrier's  com- 
mon-law duty  in  support  of  his  action;  in 
the  other ;  upon  a  breach  of  his  Implied 
promise.""  The  character  of  the  action 
may  be  material  with  relation  to  any  of  the 
following  matters: 

(1)  Tiie  party  by  whom  the  action  should 
be  brought  when  the  injury  results  in  the 
death  of  tbe  passenger.  In  one  case  the 
court,  treating  the  remedial  right  of  the 
deceased  passenger  as  being  founded  on  con- 
tract, held  that  his  adminiatrator  was  en- 
titled to  maintain  the  action.  >■ 

(2)  The  question  of  damages.  In  one 
case  we  find  this  statement:  "In  actions 
of  assumpsit,  the  damages  are  generally 
limited    to    compensation.      In    actions    of 

R.  Co.  11903}  8B  App.  Div.  486,  85  N.  Y. 
Supp.  086. 

"Mahoning  Valley  R.  Co.  v.  DcPascsle 
(1904)  70  Ohio  St.  179,  65  L.R.A.  860,  71 
N.  E.  833,  1  Ann.  Cas.  890. 

"Pullman's  Palace  Cor  Co.  v.  Ehrman 
(1H88)   85  Mias.  1183,  4  So.  113. 

l»  Hanson  v.  European  ft  N.  A.  R.  Co. 
(3B731   62  Me.  84.  16  Am.  Rep.  404. 

»Strather  v.  Aberdeen  ft  A.  R.  Co.  (18BS) 
123   N.   0.    197,   31    S.   E.   386. 

"Goddard  v.  Grand  Trunk  R.  Co.  (186)1) 
57  Me,  202.  2  Am.  Rep.  39;  Brvant  v.  Rich 
(18701    108  Mass.  180,  8  Am.  Rep.  311. 

1"  Winnegar  v.  Central  Pass.  R.  Co. 
(1887)  85  Ky.  547.  4  S.  W.  237.  The  re- 
covery was  allowed  for  the  physical  and 
mental  suffering  of  the  decedent  up  to  the 
time  of  his  death.  The  court  said:  The 
action  "is  not  to  recover  for  the  death,  nor 
is  it  an  action  of  aasault  and  battery,  hut 
an  action  in  the  nature  of  an  action  on  the 
case  for  the  injuries  resulting  from  a  breach 
of  appellee's  contract.  The  relation  the  par- 
ties occupy,  the  one  to  the  other,  is  from 
the  contract;  and  the  failure  to  discliaive 
the  duty  impo!K!d  by  it  may  be  a  tort;  but, 
nevertheless,  it  springs  from  the  contract, 

jqIc 
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tort,  the  jury  are  alloned  gre*t«r  latitude, 
and,  in  proper  caaes,  maj  givo  exemplary 
ttRTiitgea."  1* 

(3)  The  queition  whether  the  right  of 
recovery  shall  he  determined  with  reference 
to  the  law  of  the  state  where  the  injury 
was  received,  or  to  the  law  of  the  state 
where  the  action  is  brought.  In  one  case 
the  former  law  waa  treated  aa  controlling 
on  the  ground  that  the  action  was  em  de- 
licto.— 


(4)  The  question  whether  the  action  t*a 
be  hrought  in  a  conrt  of  limited  jnriidlc- 
tion.  It  has  been  held  that  the  mnnidpil 
court  of  New  York,  in  which  do  jurisdic- 
tion in  respect  of  actions  of  tort  is  Tested, 
has  jurisdiction  of  an  action  of  which  the 
gravamen,  as  stated  in  the  complaint,  t> 
that  a  railway  passenger  was,  in  TiolstioD 
of  the  contract  of  carriage,  maltreated  br 
the  railway  company  through  its  agents  idiI 
employees.  ■! 


and  the  action  survifes  to  the  administra- 

i*Goddard  v.  Grand  Trunk  R.  Co,  supra. 
■9  Pullman   Palace   Car   Co.   v.   Lawrence 

(1867)  74  Miss.  782,  22  So.  63,  where  the 
decision  was  rendered  with  reference  to  the 
rule  supposed  to  have  been  established  by 
the  Illinois  cases. 

>l  BuBch  T.  Interborough  Rapid  Transit 
Co.  (leoT)  187  N.  Y.  388,  80  N.  E.  197,  10 
Ann.  Cas,  460.  The  court  said:  "This  action 
was  brought  to  recover  damages  for  defend- 
ant's failure  to  properly  transport  plaintiff 
over  its  road  in  the  city  of  New  York.  The 
real,  substantial  element  of  diiniBKCB  is  an 
alleged  assault  upon  and  maltreatment  of 
plaintiff  by  one  of  defendant's  employees 
after  the  former  had  passed  through  tlie 
gateway  onto  the  ptattorm  of  one  of  de- 
fendant's stations  for  tbe  purpose  of  taking 
a  train,  and  the  sole  question  is  whether 
the  action  is  one  of  contract  Qr  of  tort. 
This  inquiry  is  of  controlling  importance, 
since  the  municipal  court,  where  the  cause 
originated,  had  jurisdiction  of  an  action  of 
the  former  character  and  did  not  liave  juris- 
diction o(  one  of  the  latter  kind.  Probobly 
little  or  no  doubt  would  have  arisen  as  to 
the  form  of  the  complaint  or  the  nature  of 
the   action    if   there   had   been   allcf^ed   and 

S roved  some  act  constituting  a  familiar 
reach  of  contract;  but  the  fact  tliat  this 
action  was  brought  to  recover  damages 
largely  caused  by  acts  ordinarily  treated 
as  torts  has  cast  a  suspicion  upon  its  char- 
acter which,  however  natural,  is  not  con- 
firmed by  legal  analysis.  It  is  no  bar  or 
answer  to  the  claim  of  an  action  in  contract 
that  one  in  tort  might  have  been,  and  ordi- 
narily would  be,  brought  for  tlie  acts  rpally 
complsined  of.  The  dividing  line  between 
breaches  of  contract  and  torts  is  often  dim 
and  uncertain.  There  is  no  definition  of 
either  cIshs  of  defaults  which  is  universally 
accurate  or  acceptable.  In  a  general  way  a 
tort  is  distinguished  from  a  breach  of  con- 
tract in  that  the  latter  arises  under  nn 
agreement  of  the  parties,  wheress  the  tort 
ordinarily  is  a  violation  of  a  duty  fixed  by 
law,  independent  of  contract  or  the  will  of 
the  parties,  although  it  may  sometimes  hnve 
relation  to  obligations  growing  out  of  or 
coincident  with  a  contract,  and  frequently 
the  same  facts  will  siiHtain  either  clnss  n! 
action.  Rich  v.  New  York  C.  k  H.  R.  R. 
Co.  (18S2t  87  N.  Y.  390.  And  so,  while  it 
may  he  conceded  that,  independent  of  any 
express  promise  or  agreement,  the  detend- 
40  L.R.A.(N.S.) 


ant  would  have  been  subject  to  duties  and 
obligations  in  favor  of  plaintiff,  tbe  violi- 
tion  of  which  by  the  acta  complained  of  is 
this  case  would  have  amounted  to  a  tort 
that  is  not  at  all  decisive  that  this  actios 
was  not  and  could  not  be  brought  in  cos- 
tract."  It  was  held  that  as  a  judgment  for 
plaintiff,  entered  upon  the  verdict  of  s 
jury,  had  been  unanimously  affirmed  by  tbr 
appellate  division,  it  must  be  assumed  thit 
there  wss  evidence  to  support  tbe  verdicL 
and  that,  in  the  absence  of  some  objection 
thereto,  it  might  also  be  presumed  that  sucli 
evidence  was  in  accordance  with,  and  ii 
support  of,  the  allegations  of  the  com- 
plaint. 

In  Hart  v.  MetropoliUn  Street  R.  Ca 
(1001)  86  App.  Div.  483,  72  N.  Y.  Supp. 
797,  first  appeal  (1901)  34  Misc.  521,  60  \. 
Y.  Supp.  908,  where  the  pleadings  were 
oral,  the  evidence  showed  that  the  plaintiff, 
with  intent  to  become  a  passenger  upon  one 
of  defendant's  street  cars,  boarded  the  front 
platform  thereof  while  it  was  in  motion, 
and  waa  seiied  by  the  gripman  and  throsa 
friMn  the  moving  car  into  the  street.  Upon 
these  facts  it  was  held  that  tbe  action, 
should  not  be  treated  ae  one  of  assanlt 
but  rather  as  one  brought  to  recover  dam- 
ages for  the  neglect  of  the  defendant  to 
discharge  its  obligation  as  a  carrier  of  pas- 
sengers. The  court  said:  "Under  the  well- 
established  rule  of  liability,  the  defendant 
cannot  maintain  that  the  present  action  is 
for  a  private  assault;  it  undertook  to  pro- 
tect its  passengers,  and  the  plaintiff  havinf; 
become  a  passenger,  he  has  a  right  to  look 
to  the  defendant  for  any  damages  wbich  lie 
may  have  suffered ;  and  the  assault  of  tie 
individual  becomes  merely  a  part  of  the  neg- 
ligence of  tiie  defendant  in  the  disettarge  of 
tte  duty  to  the  plaintiff." 

In  Hines  v.  Drv  Dock,  E.  B.  A  B.  R.  Co. 
(1902)  7fl  App.  Div.  391,  78  N:  Y.  Supp. 
170.  an  action  to  recover  damoRes  result- 
ing from  the  assault  of  an  employee,  the 
complaint  waa  oral  and  whs  "for  personal 
injuries."  It  was  held  thst  the  action  was 
not  to  be  regorded  as  one  for  assault,  but 
rather  fnr  breach  of  contract  caused  bv  the 
misconduct   of   the  defendant's   servant, 

The  above  decisions  of  tbe  supreme  court 
were  cited  with  approval  in  the  Buseh  Cose. 
awpra. 

In  Baumstein  v.  New  York  City  R.  Co. 
(inoi)  56  Miac.  493.  107  K.  Y.  Supp,  23, 
it  was  held  that  the  municipal  court  had 
jurisdiction  of  an  action  brought  by  a  pas- 
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2.  Allegata  et  probata. 

The  writer  has  found  only  two  caMa 
which  bear  upon  the  question  whether  a 
complsint  nhich  in  effect  alleges  that  a 
passenger  was  injured  by  the  negligence  ol 

eenger  on  a  street  car  for  an  aggravated  aa- 
iault,  followed  by  his  arrest. 

On  the  other  band,  in  Block  v.  Naaaau 
Electric  R.  Co.  (19]0|  68  Misc.  320,  123 
N.  Y.  Supp.  949,  where  suit  was  brought  in 
that  court  against  a  street  railway  for  an 
assault  by  its  conductor,  it  was  held  to  be 
error  to  iustruct  that  plaintitT,  even  if  he 
refused  to  pay  fare,  was  entitled  to  recover 
if  the  conductor  uaed  unreasonable  force  in 
ejecting  him.  The  reason  assigned  for  the 
decision  was  that  if  he  did  not  pay  his  fare, 
he  was  a  trespasser,  and  his  action  was  not 
for  breach  of  contract,  but  tor  assault. 

■■Willis  r.  Metropolitan  Street  R.  Co. 
(!90Z)  76  App.  Div.  340,  78  N.  Y.  Supp. 
478.  The  grounds  upon  which  the  dismissa! 
of  the  complaint  was  held  to  have  been  im- 
proper were  thus  stated:  "Under  the  pro- 
visions of  i  723  of  the  Code  of  Civil  Pro- 
cedure, the  court  is  admonished  that,  'in 
e^ery  stage  of  the  action,  the  court  must  dis- 
regard an  error  or.  defect  in  the  pleadings 
Ol  other  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party;' 
and  'where  the  amendment  does  not  change 
substantially  the  claim  or  defense'  the  court 
is  authorized  to  conform  the  pleading  or 
other  proceeding  to  the  facta  proved.  The 
facts  proved  in  this  case,  or  at  least  the  evi- 
dence from  which  the  jury  might  reach  this 
conclusion,  were  that  the  plaintiiT  had  suc- 
ceeded in  getting  on  board  of  the  defendant's 
car,  with  the  intention  of  becoming  a  pas- 
senger;  and  whether  the  action  was  one  for 
negligence  or  for  an  assault,  the  liability 
of  the  defendant  was  the  same;  and  the 
pleading  sufGciently  stated  that  the  accident 
or  injury  to  the  plaintiff  resulted  from  the 
negligent,  careless,  or  reckless  conduct  of  the 
defendant's  servant  while  engaged  in  the 
transaction  of  the  master's  business;  and 
the  plaintiff  was  entitled  to  go  to  the  jury 
upon  the  questions  thus  presented.  If  the 
piaintilT  was  lawfully  upon  the  defendant's 
car,  with  the  intention  of  becoming  a  pas- 
senger, there  was  an  implied  contract  on 
the  part  of  the  defendant  to  carry  him  safe- 
ly; and  an  assault  committed  upon  the 
plaintiff  by  the  defendant's  servant  while 
in  the  dischai^  of  the  duty  which  the  de- 
fendant owed  to  the  plaintiff  was  in  law 
a  negligent  act  on  the  part  of  the  defendant. 
.  .  .  When  the  defendant  permitted  its 
serrgjit    to    commit    an    assault   upon    the 

[ilsintiff,  while  a  passenger,  by  which  the 
after  was  injured,  it  omitted  a  legal  duty 
which  it  owed  to  the  plaintiff,  and  waa  thus 
brought  squarely  within  the  rule  above  laid 
down.  .  .  .  The  rule  ia  well  settled 
that,  once  the  relation  of  carrier  and  pas- 
senger is  entered  upon,  the  carrier  is  an- 
swerable for  all  consequences  to  the  pas- 
senger of  the  wilful  misconduct  or  negli- 
40  L.R.A.(N.g.) 


a  carrier  is  supported  by  proof  that  the 
injuries  in  question  resulted  froin  assault 
committed  by  one  of  the  carrier's  agents.  **^ 
rhose  cases  were  both  decided  by  the  su- 
preme court  of  New  York;  and  as  they  are 
conflicting,  the  point  must  be  regarded  as- 

gence  of  the  persons  employed  by  it  in  thc- 
execution  of  the  contract  which  it  has  un- 
dertaken toward  the  passenger.  .  .  . 
The  pleading  may  have  oeen  defective  iir 
technical  language  or  in  logical  statement, 
but,  as  against  a  demurrer  or  a  motion  of 
this  character  at  the  trial,  the  pleading  will 
he  deemed  to  allege  whatever  can  be  implied 
from  its  statement  by  fair  and  reasonable 
intendment.  .  .  .  We  believe  the  weight 
of  authority  holds  that  a  passenger  upon 
the  cars  of  a  common  carrier  is  entitled 
to  be  safety  transported,  and  that  any  act 
on  the  part  of  the  defendant's  servants  in 
carryinD  out  this  contract,  whether  care- 
lessly done  or  done  with  personal  malice 
on  the  part  of  the  servant,  which  results  in> 
injury  to  tbe  piaintilT,  must  charge  the  c 


negligen 
the  c 


:,  is  properly  maintainable  against 


The  conclusion  arrived  at  in  the  above- 
case  was  admitted  by  tbe  court  not  to  be  iir 
harmony  with  its  earlier  decision  in  Block 
v.  Third  Ave.  R.  Co.  (1901)  BO  App.  Div., 
191,  60  N.  Y,  Supp.  1107,  where  the  com- 
plaint alleged  that  the  injuries  were  caused 
"by  reason  of  the  carelessness,  negligence, 
and  neglect  of  the  defendant,  its  servants- 
or  agents."  Upon  the  trial  it  appeared  that 
the  injuries  resulted  from  an  assault  com- 
mitted by  defendant's  conductor.  Held,  tliat 
the  court  has  no  power,  under  g  723  of  the 
Code  of  Civil  Procedure,  to  amend  the  com- 
plaint so  as  to  make  it  conform  to  the  facta 
proved.  The  court  argued  thus:  "If  the 
facta  proved  had  constituted  merely  an  im- 
material variance  from  those  alleged  in  the- 
complaint,  no  exception  could  have  been 
taken  to  what  was  done;  but  the  change  in 
the  complaint  went  further  than  to  correct 
an  immaterial  variance.  The  scope  of  the 
original  allegation  in  the  complaint  waa 
that  simply  of  a  negligent  act  on  tbe  part 
of  one  of  the  defendant's  servants.  That 
meant  simply  that  In  the  performance  of 
the  duty  towards  its  passengers  which  it 
must  devolve  upon  its  servants,  the  de- 
fendant had  failed;  hut,  as  proved,  the  act 
waa  not  a  failure  to  perform  a  duty  which 
the  defendant  had  placed  upon  its  servants, 
but  a  wilful  and  unnecessary  act  done  by  a 
servant,  entirely  outside  of  the  duty  with 
which  the  defendant  had  intrusted  him,  and 
one  which  the  defendant  had  no  reason  to 
believe  a  servant  would  be  guilty  of,  and 
which  it  was  absolutely  impossible  for  the 
defendant  to  prevent.  This  was  an  entire 
change  in  the  scope  of  the  action.  The  duty 
which  the  defendant  failed  to  perform,  as 
made  out  by  the  proof,  and  for  which,  if  at 
all,  the  defendant  was  liable  to  the  plaintiff, 
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lieing  atill  open  t«  dia 

gardB  that  BtaU,  until   it  has  been  d 

nitcly  settled  bj  the  court  of  appeals. 

3,  AmendmeiU  of  complaint. 


4.  Suita  in  retn. 
With  reference  to  an  Illinoia  statute,  pro- 
viding that  Hteatiiboata  navigating  the  rivers 
within  and  bordering  upon  that  atate  shall 
l>e  liable  in  an  action  in  rem  "for  any  dam- 
age or  injury  done  by  the  captain  or  mate 
or  other  ofllcer  thereof,  or  by  any  perion 
under  the  order  or  sanction  of  either  of 
them,  to  any  person  who  may  be  t,  puien- 
ger  or  hand  on  such  atearaboat,"  it  baa  bwn 
held  that  an  action  of  trespata  could  be 
maintained  against  the  steamboat  for  an  aa- 
Mtult  and  battery  by  the  mate  of  the  boat 
upon  the  passenger  while  such  boat  waa 
tiaTigating  a  river  within  or  bordering  upon 
that  state.  H  With  reference  to  an  Ohio 
■tatute  of  a  similar  tenor  it  waa  held  that 
an  action  could  not  be  maintained  against 
the  boat  for  an  assault  committed  upon  it 
cutside  of  th«  state.'*  C.  B.  L 


waa  an  entirely  different  duty  from  that 
which  was  alleged  in  the  complaint" 

Win  Council  t.  New  York,  0.  i  W.  R. 
Co.  (1B09)  134  App.  DIv.  231,  118  N.  Y. 
8upp.  944,  a  complaint  alleged  that  thp 
plaintiff,  while  a  passenger  on  the  defend- 
ant's train,  was,  when  the  train  stopped  at 
«  certain  station,  without  fault  on  her  part, 
maliciously  and  violently  assaulted  and 
ejected  from  the  train  bv  the  defendant.  It 
was  held  that  an  amendment,  alleging  that 
the  injuries  received  by  the  plaintiff  wore 
permanent,  and  that  the  defendant  failed 
'"to  protect  the  plaintiff  from  assault  and 
violence,"  did  not  change  the  cause  of 
action,  as  it  was  still  limited  to  assault 
committed  by  the  defendant's  servant  at 
the  station  >nentioii«d.  On  the  other  hand, 
the  court  was  of  opinion  that  an  amendment 
stating  "that  the  defendant  failed  and  neg- 
lected to  protect  the  plaintiff  from  assault 
and  violence  caused  by  others  while  plain- 
tiiT  WHS  a  pasaengcr  on  said  train,"  and  pro- 
viding; that  the  answer  be  deemed  amended 
■u  as  to  deny  such  allegation,  was  unau- 
thorized, firHt,  because  it  deprived  the  de- 
fendant of  its  right  to  answer  or  demur; 
and,  second,  because  it  would  allow  the 
plaintiff  to  recover  by' reason  of  the. defend- 
ant's failure  to  protect  the  plaintiff  from 
assault  of  persons  not  its  employees,  at 
places  upon  its  road  other  than  the  station 
mentioned. 

MI.oy  V.  The  F.  X.  Anbury  (1862)  28 
III.  412,  81  Am.  Dec.  292  (act  of  Feb.  18, 
1867). 

UThe   Champion   *.   Jantzen    (IS47)    16 

Ohio.  ni. 
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GEORGE  G.  GRIFFIN  et  aL,  Appls, 

FREDONIA  BRICK  COMPAXY. 

(84  Kan.  347,  114  Pac  217.) 

Master  —  maklnc  exc«v«tloos  ^  dntj  to 

keep  liBnk  safe. 

t.  It  ia  the  duty  of  a  brick-making  c«n- 
pany  which  mines  shale  by  means  of  a  steam 
shovel  to  use  reasonable  care  to  put  the 
rough  bank  produced  by  the  operation  of 
the  steam  shovel  in  a  condition,  and  to  keep 
it  in  a  condition,  which  will  render  tbc 
work  of  employees  neceosarily  performed  is 
proximity  to  the  bank  reasonably  safe  from 
all  caving  naturally  to  be  anticipated  in 
consequence  of  the  eicavatitm. 

Headnote*  bj  Bubch,  J. 


Note.  —  As  to  servant's  asaumption  of 
risk  from  changing  conditions  of  the  word- 
ing ^lace  during  progress  of  work,  see  notes 
to  Citrone  t.  O'Rourke  Engineering  Constr. 
Co.  19  L.R.A.(N.B.)  340,  and  Smith  v. 
North  Jellico  Coal  Co.  28  L.R.A.(N3.) 
1267. 

As  to  applicability  of  rule  In  respect  t« 
safe  place,  wher«  servants  aro  engi^[ed  is 
the  work  of  removing  dangerous  conditions, 
see  note  to  Neagle  v.  Syracuse,  B.  «  N.  Y, 
R.  Co.  26  L.RJi.(H.8.)   321. 

Language  is  frequently  used  by  tlie  court 
which  would  seem  to  indicate  that  wherever 
the  character  of  the  work  is  such  that  the 
condition  of  the  plaoe  of  work  is  constantly 
changing,  the  master  is  under  no  obliga- 
tion to  exercise  even  ordinary  care  to  ren- 
der the  place  reaaonably  safe,  but  as  is 
shown  in  many  of  the  cases  included  in  the 
notes  cited  aliove,  such  is  not  the  effect  of 
the  rule  aa  to  changing  conditions,  and  this 
is  expreuly  pointed  out  in  the  latter  part 
of  the  note  in  88  L.R.A.(N.S.)  1267.  The 
master's  duty  to  exercise  ordinary  care  is 
in  no  wise  changed,  but  after  the  master 
has  exercised  ordinary  care  to  make  Uie 
place  of  work  reasonably  safe,  there  are 
more  and  greater  dangers  remaining  where 
the  place  of  work  is  changing  by  reason  of 
the  progress  of  the  work,  than  where  the 
place  of  work  is  permanent.  In  otter 
words,  the  master  must  still  exercise  ordi- 
nary care  to  render  the  place  of  work  rea- 
sonably safe,  although  the  result  of  his 
care  may  not  as  a  matter  of  fact  render 
the  place  as  safe  aa  though  the  proeresi  i>f 
the  work .  did  not  necessarily  continually 
change  the  place.  The  duty  of  the  matter 
in  such  cases  is  welt  expressed  in  the  prOt- 
cipal  cose,  where  the  court  says:  'This 
duty  required  that  the  bank  be  inspected 
with  the  care  and  frequency  which  prudence 
demanded,  under  all  the  conditions  pre- 
sented," Whether  or  not  the  master  bss 
exercised  such  ordinary  care,  of  course,  is 
generally  to  be  determined  I^  the  facts  In 
each  case.  W.  U.  O. 
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and  rock  loosened  by  natural  agenci 
other  perih  inhering  in  nork  about  a,  atiale 
pit,  the  contingencieB  referred  to  are  those 
which  ari»e  after  the  master  hae  used  rea- 
sonable diligenee  to  make  the  place  reason- 
ably safe. 
Evidence  —  BnlHclency. 

3.  The  evidence  examined  and  found  to 
be  Bufflciflut  to  justify  a  jury  in  finding  that 
the  defendant  was  guilty  of  actionable  neg- 


[March  11,  leil.). 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Wilson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiffs' minor  son,  alleged  to  bave  been  caused 
by  defendant's  negligence.     Heversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  C.  Tonne.  W.  H.  Edmnnd- 
Bon,  and  F.  H.  Woodard,  for  appellants: 

The  duty  rests  upon  the  master  to  fur- 
nish his  servants  a  reasonably  safe  place  to 
-work,  and  reasonably  safe  instrumentalities 
with  which  to  work. 

Maib  V.  ..Etna  Mill  &  Elevator  Go.  B2 
Kan.  660,  lOB  Pac.  413:  Buoy  v.  Clyde 
Mill  &  Elevator  Co.  68  Kan.  443,  T5  Pac. 
460;  Missouri,  K.  A  T.  R.  Co.  v.  Quinlan, 
77  Kan.  126,  93  Pac.  632;  Allison  v.  Stiv- 
ers, 81  Kan.  716,  106  Pac.  996;  Hanley  v. 
California  Bridge  ft  Constr.  Co.  127  Cal. 
332,  47  L.R.A.  697,  69  Pac.  577. 

It  was  error  on  the  part  of  the  court  to 
sustain  the  demurrer  to  the  evidence  as 
offered  by  the  appellauto,  and  to  refuse  to 
submit  the  question  to  the  jury. 

Ozorlciewicz  v.  Carr  Coal  Min.  &  Mfg. 
Go.  83  Kan.  473,  112  Pac.  136. 

Messrs.  J.  T,  Cooper,  H.  P.  Farrelly, 
and  T.  R.  Evans,  for  appellee; 

The  trial  court  rightfully  sustained  the 
demurrer  to  appellants'  evidence. 

Coffeyville  Vitrified  Brick  t  Tile  Co.  v. 
Shanks,  69  Kan.  309,  76  Pac.  866;  Larason 
V.  McClure,  95  Wis.  533,  70  N.  W.  662;  Pil- 
grim V.  Verdigris  Valley  Brick  &  Tile  Co. 
82  Kan.  114,  107  Pac.  654;  McQueeny  v. 
Chicago  M.  ft  St.  P.  R."  Co.  120  Iowa,  522, 
94  N.  W.  1124;  Qibeon  t.  Midland  Bridge 
Co.  112  Mo.  App.  694,  87  S.  W.  3;  Missouri 
P.  R.  Co.  V.  Haley,  26  Kan.  36;  Atchison, 
T.  ft  8.  F.  R.  Co.  V.  Schroeder,  47  Kan.  315, 
27  Pac.  966;  Kiff  v.  Atchison,  T.  ft  8.  F.  R. 
Co.  32  Kan.  263,  4  Pac.  401;  Wisner  v. 
Bias,  43  Kan.  458,  23  Pac.  686;  Ellis  v. 
FUherty,  65  Kan.  621,  70  Pac  686.  - 
■40  L.R.A.(N.S.)  ( 


Bnrcb,  J.,  delivered  the  opinion  of  the 

The  Fredonia  Brick  Company,  the  ap- 
pellee, manufactures  brick  from  shale  tak- 
en from  the  earth  by  means  of  a  steam 
shovel.  The  steam  shovel  is  operated  on  a 
track  built  for  the  purpose.  Besides  this 
track,  and  elevated  somewhat  above  it,  is 
another  track  on  which  are  operated  small 
cars  which  receive  the  shale  from  the  steam 
shovel.  These  cars  run  down  into  the  shale 
pit  by  force  of  gravity,  are  stopped  beside 
the  steam  shovel  by  an  employee  who  rides 
tbem  for  that  purpose,  and  after  they  are 
loaded  are  drawn  up  to  the  manufactory  by 
a  cable.  Over  tlie  shale  bed  is  a  layer  of 
clay  and  top  dirt  in  which  there  is  rock.  Aa 
the  steam  shovel  moves  forward  in  the  work 
of  excavating  the  shale,  a  rough  and  ragged 
wall  is  left  behind,  extending  parallel  with 
the  tracks  and  rising  to  the  height  of  24  or 
25  feet  above  the  steam  shovel  track  and  SO 
□r  21  feet  above  the  car  track.  The  prin- 
ciple governing  the  operation  of  the  steam 
shovel  causes  it  somewhat  to  undermine  the 
bank.  Loren  G.  Oriffin,  a  minor  and  un-  , 
married,  was  employed  by  the  appellee  to 
ride  cars  down  into  the  pit.  In  the  fore- 
noon of  November  30,  1907,  he  was  killed 
by  a  mass  of  clay  and  rock  which  fell  from 
the  bank  just  as  the  car  in  which  he  was 
riding  approached  the  steam  shovel.  His 
parents,  the  appellees,  sued  for  damages. 
A  demurrer  was  sustained  to  their  evidence 
on  the  ground  that  no  negligence  was 
shown,  and  they  appeal. 

The  law  applicable  to  the  cose  is  clear. 
It  was  the  duty  of  the  appellee  to  use  rea- 
Bonabla  care  to  put  the  bank  in  a  condition, 
and  keep  it  in  a  condition,  which  would  ren- 
der the  operation  of  cars  on  the  car  track 
reasonably  safe  from  all  caving  naturally  to 
be  anticipated  in  consequence  of  the  steam 
shovel's  work;  and  this  duty  required  that 
the  bank  be  inspected  with  the  care  and  fre- 
quency which  reasonable  prudence  demand- 
ed, under  all  the  conditions  presented.  The 
appellee  quotes  from  the  opinion  in  Coffey- 
ville  Vitrified  Brick  ft  Tile  Co.  v.  Shanks, 
SO  Kan.  306,  76  Pac.  856,  857,  as  follows: 
"The  risk  of  danger  from  the  spontaneous 
caving  of  banks,  from  the  falling  of  blocks 
of  shale  loosened  by  natural  agencies,  and 
from  other  similar  causes,  was  doubtless  as- 
sumed. Such  perils  inhered  in  the  work, 
and  could  be  foreseen  by  the  men  as  well  as 
by  the  master."  (p.  300.)  The  contin- 
gencies there  referred  to  are  those  which 
arise  after  the  master  has  used  due  dili- 
gence to  make  the  place  where  work  is  per- 
formed reasonably  safe.  Such  diligence  ex- 
tends to  guarding  against  all  perils  within 
the  range  of  reasonable  foresight.  After 
that  diligence  has  been  exercised,  the  work- 
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mail  auuiiM  the  hazards  Inhering  in  and 
naturally  incident  to  the  eraploTinent.  They 
have  the  aame  foresight  respecting  Buch 
matters  that  the  master  poeseMes,  and  are 
juat  as  able  aa  he  to  protect  against  them. 
Such  being  the  law,  the  question  is  whether 
there  waa  evidence  sufficient  to  go  to  the 
jury  that  the  vaster  failed  in  the  perform- 
ance of  ita  du^. 

Thomas  Shay  was  charged  with  the  duty 
of  looking  after  the  bank.  After  noon  of 
the  day  preceding  the  casualty  he  went  to 
the  top  and  pushed  down,  as  he  thought, 
whatever  loose  stuff  be  could  that  seemed 
likely  to  fall.  His  tools  were  a  pinch  bar 
and  a  big  gas  pipe,  sharpened.  He  worked 
until  he  got  tired,  and  then  went  back  into 
the  pit  and  did  not  return  to  the  top  of 
the  bank.  While  engaged  in  this  work  he 
saw  a  boulder  or  lump  sticking  out  from 
the  wall  at  a  place  some  3  or  4  feet  below 
the  top,  which  he  could  not  get  down  with 
the  tools  he  was  using.  He  says  he  thought 
the  wall  was  safe,  and  he  worked  under  the 
projection  after  he  returned  to  the  pit. 
But,  while  he  made  no  further  inspection 
of  the  wall,  he  aays  he  "watched  it  close." 
It  was  this  projection  which  fell.  It  con- 
tained a  rock  weighing  probably  100  pounds 
which  struck  the  car  boy  on  the  head.  Shay 
says  the  projection  must  have  broken  at 
the  top  first,  because  it  did  not  .simply 
slip  down,  but  it  pitched  out  from  the  wall 
and  over  thecar  the  bo;  was  riding.  The 
bank  was.  likely  to  crack  open  at  the  top 
and  pitch  forward,  and  inspections  once  a 
day  anyhow  and  sometimes  oftener  were 
made  to  discover  these  indications  of  dan- 
ger. Cracks  were  usually  visible  tor  some 
time  before  the  loosened  portions  of  the 
bank  would  fall,  and  the  only  place  to  make 
a  proper  examination  for  them  was  at  the 
top  of  the  bank.  Watching  from  below  was 
not  sufficient  The  caving  did  not  in  this 
instance  extend  from  the  very  top,  hut  the 
lump  stuck  out  in  a  way  to  cause  it  to  act 
the  same  as  the  top  of  the  bank.  Bhay 
had  worked  at  the  pit  some  three  or  four 
years,  and  was  fully  aware  tiiat  the  bank 
would  crack  open  and  pitch  forward.  It 
would  do  this  as  far  back  as  30  feet  from 
the  eteara  shovel. 

From  this  evidence  the  jury  might  well 
have  concluded  that  the  lump  or  boulder 
waa  a  menace  from  the  time  the  steam 
shovel  left  it  projecting  from  the  wall;  that 
Shay  was  cognizant  of  the  danger,  made 
an  insufficient  attempt  to  remove  it,  and 
continued  in  a  state  of  apprehension  con- 
cerning it;  that  he  did  not  display  reason- 
able prudence  in  merely  watching  from 
the  bottom  of  the  pit  and  taking  chances,  as 
he  did;  that  he  ought  to  have  made  a 
further  attempt  with  appropriate  tools  to 
40  L.R.A.(N.S.) 


throw  the  projection  down-,  and  that  in  any 
event  he  ought  to  have  gone  to  the  top 
the  next  morning  to  see  if  cracks,  the  MtaiX 
premonition  of  a  caving,  bad  appeared.  It 
is  true  that  there  was  much  in  other  por- 
tions of  the  evidence  to  indicate  that  Shay 
was  not  at  fault,  but  the  court  is  not  per. 
mitted  on  a  demurrer  to  the  evidence  to 
weigh  fact  against  fact  and  inference 
against  inference.  That  is  the  proviuce  of 
the  jury. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


MARGARET  J.  8ANF0RD,  AppL, 

ERNEST  F.  KEER,  Respt. 

(_  N.  J.  — ,  83  Atl.  225.) 

Cavenaut  —  reatrlctl*«  —  enforcement 
by  grantor. 

1.  A  restrictive  covenant  in  a  conveyance 
of  a  part  of  a  tract  of  land,  beneficial  to 
the  value  or  use  of  the  reniainder  of  thp 
tract,  will  be  enforced  in  equity  in  favor  of 
the  covenantee  owning  such  remainder. 
against  the  covenantor's  grantee,  with  notii'e 
of  the  covenant,  of  the  restricted  part. 
Same  —  neighborhood  scheme  —  modi- 

flcatlon. 

2.  The  right  of  such  covenantee  to  enforce 
the  unmodified  portion  of  the  covenant  a 
not  defeated  by  the  fact  that  it,  with  other 
like  covenants  imposed  upon  nei^borinp 
lots,  forms  a  general  or  neighborhood 
scheme,  which  has  been  modified  by  the 
elimination  of  some  of  the  prohibitive  pro- 
visions thereof  by  general  consent  or 
acquiescence,  in  a  manner,  however,  not  de- 
stroying the  essential  mutual  benefit  en- 
joyed by  the  lot  owners  from  the  general 
scheme,  nor  the  benefit  to  the  covenantee's 
remaining  property,  to  he  derived  fnnn  per- 
formance of  the  covenante  of  the  general 
scheme  as  so  modified. 

Same  —  plat  —  enforcentent  of  restric- 

3.  Where  a  tract  of  lend  is  divided  into 
building  lots  and  a  plan  exhibited,  showing 
the  prospective  purchasers  the  streets  and 
lots  thereof,  and  such  purchasers  are  in- 
duced to  buy  the  tots  by  and  in  leliance  up- 
on representations,  either  public  or  private. 
that  all  conveyances  would  contain  protec- 

Eeadnotes  by  Wnm,  J, 

Note. — The  questions  involved  in  the 
above  case  are  discussed  in  a  note  to  Brown 
V.  Huber,  28  L.R.A.(K.S.)  706,  on  "Right  to 
enforcement  of  restrictive  covenant  aa  af- 
feeted  by  change  in  neighborhood." 
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tive  reitrictiona  of  a  designated  character 
and  purpose,  the  reatrictive  covenaata  in- 
aertea  in  the  convejancee  of  tbe  lota  in  ac- 
cordance with  then  repreeentations  conati- 
tute  Bt  general  or  neighborhood  acheme,  and 
majr  be  enforced  between  the  lot  purchaaera 

Same  —  deatmctlon  al  benefit  —  effect 
on  reatrlctloD. 

4.  In  a  general  or  neighborhood  acbeme, 
the  burden  followa  the  beneUt;  and  where, 
by  reaaon  of  abandonment,  acquieaced-in  Ti- 
olatioD,  change  of  character  of  the  neighbor- 
hood, or  other  sufficient  cause,  the  benefit 
to  the  property  owners  affected  by  the 
scheme  ia  totally  or  partially  deatroyed  or 
impaired,  the  accompanying  burden  under- 
goea  a  corresponding  modification. 
Same  —  equitable  relief. 

5.  Where,  by  reaaon  of  a  change  of  the 
character  of  a  neighborhood,  the  enforce- 
ment of  a  restrictive  covenant  would  be  a 
burden  upon  the  restricted  property,  with- 
out conferring  any  benefit  upon  the  prop- 
erty of  the  covenantee,  equity  will  refuse  re- 
lief; but,  where  the  change  does  not  conflict 
with  tbe  eseential  purpose  of  tbe  covenant, 
and  the  benefit  therefrom  remains  unim- 
paired, a  violation  will  be  enjoined. 

{AprU  26,  1912.) 

APPEAL  by  complainant  from  a  at^ree 
of  .the  Court  of  Chancery  in  defendant's 
favor  in  a  suit  to  reatrain  the  violation  of 
an  expreaa  covenant  restricting  and  limit- 
ing tbe  uae  of  a  certain  lot  or  parcel  of 
land.     Reversed. 

Statement  by  Wtalte,  J. 

The  complainant  and  her  husband  (who 
ia  now  deceased,  and  whose  share  haa  passed 
to  her)  were  the  owners,  by  the  entirety,  of 
a  tract  of  land  on  the  north  side  of  Clin- 
ton avenue,  in  the  city  of  Newark,  which 
they  laid  out  into  building  lots,  opening  up 
Btrceta  (Sbanley,  formerly  Saoford,  avenue, 
South  Tenth  street,  and  South  Eleventh 
street,  running  north  and  aouth,  and  Madi- 
son avenue,  running  eaat  and  west)  through 
It,  and  of  which  they  prepared  a  plan,  show- 
ing the  streeta  and  the  building  lots  tbe  re- 
on.  They  sold  a  very  large  portion  of  theae 
lots,  and  conveyed  them  to  the  reapecti 
purchasera  under  and  subject  to  express 
restrictive  covenants  ag^inat  their  use  for 
other  than  residential  purpoaes,  and  pro- 
viding for  improvements  of  a  character 
indicated  by  the  terms  of  the  covenant, 
which  terms  varied  somewhat  in  the  differ- 
ent sections  of  the  tract,  apparently  in  ac- 
cordance with  the  class  of  improvements 
intended  to  be  promoted  in  each  section. 
All  the  lota,  sold,  however,  were  restricted 
for  residential  purposes  and  dwelling  houee 
tmprovements  of  one  class  or  another.  The 
original  mansion  house  portion  of  the  tract, 
40  L,R.A.(N.S.) 
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where  complainant  and  her  hual>and  lived 
when  the  salea  took  place,  and  where  she 
still  resides,  and  which  ahe  now  owns,  occu- 
pies nearly  tbe  entire  block  en  tbe  west 
side  of  South  Tenth  atreet,  from  Clinton 
avenue  to  Madison  avenue,  and  the  lots, 
nine  in  number,  on  the  opposite,  or  easterly, 
side  of  South  Tenth  street  in  thia  block, 
including  tbe  lot  in  question,  now  owned  by 
defendant,  have  all  been  sold,  except  one, 
which  complainant  still  owns,  and  conveyed, 
aubject  to  the  expreaa  reatrictive  covenants 
that  bue  grantee,  bis  heirs  and  assigna,  will 
not  erect,  suffer  or  permit  to  be  erected, 
thereon,  within  a  period  of  fifty  years,  any 
building  whatsoever  other  than  a  private 
dwelling  house,  such  private  dwelling  house 
to  be  used  only  as  and  (or  a  private  resi- 
dence and  for  one  family  only;  that  it 
should  set  back  from  the  atreet  line  30  feet 
to  the  piazza  line,  or  39  feet  to  the  main 
building  (except  the  one  on  the  corner  of 
Madison  avenue,  which  had  to  set  back  42 
feet) ,  and  that  it  should  cost  at  least 
CG.OOO,  in  all  cases  except  two,  one  of 
which,  that  of  tbe  first  lot  aold,  apecified 
)i4,600  as  the  minimum  cost,  and  tbe  other, 
the  corner,  ^12,000  as  the  minimum  coat 
of  such  dwelling  house.  In  addition  to 
these  provisions,  wuicb  were  contained  in 
the  deeds  for  each  of  the  eight  lols  sold  in 
this  block,  and,  in  tbe  same  or  a  modified 
form,  somewhat  varying,  seemingly,  to  suit 
different  sections,  were  common  tJiroughout 
the  entire  tract,  there  appeared  in  the  deed 
for  four  of  the  lots,  including  that  of  de- 
fendant, in  the  block  in  question,  an  addi- 
tional restriction  against  stables  or  out- 
buildings of  any  description;  whereas,  in 
the  deeds  for  three  other  of  these  lots,  there 
ia  coupled  with  the  restriction  for  the  dwell- 
ing houee  permission  for  necessary  or  ap- 
propriate outbuildings,  and,  in  the  case  of 
the  corner  lot,  a  private  garage  ia  expressly 
permitted  upon  the  rear  end  of  the  lot 
furthest  from  South  Tenth  street.  The 
evidence  shows  that  private  garages  have 
also  been  constructed  upon  the  rear  end  of 
two  ol  the  other  lots  in  thia  block  upon 
which  dwelling  bouses,  in  accordance  with 
the  restrictive  covenants,  had  been  con- 
structed; and  in  one  of  theae  inatancea 
there  is  evidence  that  complainant  consent- 
ed to  the  insertion  of  the  clause,  "together 
with  necessary  outbuildings,"  to  enable  tbe 
purchaser  to  erect  a  private  garage  in  the 
rear  of  his  lot  for  use  in  connection  with 
iiis  dwelling  houee  thereon,  because  he  re- 
fused to  buy  unlesB  this  were  permitteif. 
The  defendant  owns  a  tot  fronting  on 
South  Tenth  street  and  directly  opposite 
tbe  mansion  house  owned  and  occupied  by 
complainant,  as  aforesaid,  and  about  the 
middle  of  the  block  in  question,  which  let 
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be  bought  from  one  Weston,  &  grantee  from 
complainant  and  her  husband  by  a  con- 
veyance containing  tne  lolloning  restrictive 
covenant:  "That  the  said  party  of  the  sec- 
ond pnrt,  his  heirs  and  assigns,  shall  and 
will  not  at  an;  time  prior  to  the  1st  day  of 
April,  1955,  erect,  suffer  or  permit  to  be 
erected  on  the  lands  above  described  and 
hereby  conveyed,  or  on  any  p»rt  thereof, 
any  building  whatever  other  than  a  private 
dwelling  house,  which  said  dwelling  house 
shall  be  ueed  only  as  and  for  a  private 
residence  and  for  one  family  only,  and  for 
no  other  purpose  whatsoever;  that  no  part 
of  said  dwelling  bouse,  except  tha  piazza, 
shall  be  erected  or  placed  within  30  feet 
to  the  curb  line  of  the  street  in  front  of 
said  premises  above  described  and  hereby 
conveyed,  and  that  tne  said  party  of  the 
second  part,  his  heirs  and  assigns,  will  not 
erect  or  permit  to  be  erected  on  the  prem- 
ises hereby  conveyed,  prior  to  April  1,  1Q55, 
any  dwelling  bouse  costing  less  than  C5.000, 
Which  said  dwelling  bouse  shall  be  erected 
and  completed  in  a  good,  workmanlike 
manner.  It  is  also  hereby  further  stipu- 
lated and  expressly  agreed  by  and  between 
the  parties  hereto,  their  heirs  and  assigns, 
that  no  stable  or  outbuilding  at  any  time 
hereafter  shall  be  erected  or  placed  on  the 
premises  above  described  and  hereby  con- 
veyed, and  that  the  grade  of  said  lot  shall  be 
made  to  correspond  to  tbe  grade  of  the  lots 
adjoining  the  tot  hereby  conveyed  on  which 
dwellings  are  now  erected,  and  that  tbe 
above  restrictions  and  each  of  them  shall 
run  with  the  land  hereby  conveyed,  the 
same  having  been  computed  as  a  part  of 
the  consideration  of  this  conveyance." 

Defendant  has  constructed  a  garage,  not 
upon  the  rear  of  his  lot,  but  in  substantial- 
ly the  exact  location  (40  feet  from  the  curb 
line)  thereon  speciiled  by  the  restrictive 
-covenant  for  a  dwelling  house.  He  has  not 
constructed  any  dwelling  house  on  this 
'lot,  but  resides  in  a  dwelling  house  on  an- 
•other  lot  which  he  owns,  fronting  on  Shan- 
'ley  avenue,  and  abutting  up  to  the  lot  in 
iquestion  in  the  rear;  and  he  uses,  the 
garage  in  connection  with  his  dwelling 
house  on   said  other  lot. 

The  bill  was  fllect  promptly  upon  the  com- 
mencement of  the  building  of  the  garage,  a 
restraining  order  was  applied  for  and  re- 
fused, and  the  defendant  proceeded  with 
a.nd  completed  the  garage  at  his  peril.  Up- 
«n  final  hearing,  a  decree  was  entered,  re- 
fusing the  injunction  prayed  for  and  dis- 
missing the  bill,  end  the  present  appeal  is 
from  that  decree. 

Mr.  Frank  E.  Bradner,  for  appellant: 
T^ftni table    estoppel    is    not    available    to 

the  respondent,  and  even  tf  it  were,  he  does 
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,  not  bring  himself  within  the  rule  wliieli 
requires  that  he  must  have  relied  npon  the 
statements  and  must  have  been  misled  by 

Mutual  L.  Ins.  Co.  v.  Norris,  31  N.  J.  Eq. 
683;   Central  R.  Co.  v.  MacCartney,  89  }<. 

J,  L.   ]6.1,   52   Atl.  575. 

Ajipellant  cannot  be  held  to  hare  ac- 
quiesced in  tlte  purchase  of  the  lot  for  the 
purpose  of  putting  up  a  garage,  or  to  have 
acquiesced  in  the  erection  of  the  gtirage. 

Jolly,  Restrictive  Covenants  Affecting 
'  Land,  190S,  chap.  10,  pp.  BO,  90,  94,  95: 
Willmo'.t  v.  Barber,  L.  B.  15  Ch.  Div.  lOi. 
49  L.  J.  Ch.  K.  S.  792,  43  L.  T.  N.  S.  9j. 
28  Week.  Rep.  811;  Kemp  v.  Sober,  1  Sim. 
N.  S.  620i  20  L.  J.  Ch.  N.  S.  602.  15  Jur. 
458)  Tipping  v.  Eckersley,  2  Kay  &  J.  2T0: 
Dickenson  v.  Grand  Junction  Canal  Co.  13 
Beav.  270;  Manners  v.  Johnson,  L.  B.  1 
Ch.  Div.  673,  45  L.  J.  Ch.  W.  8.  404,  24 
Week.  Bep.  481. 

'I'here  was  no  abandonment  of  restriclion- 
upon  the  use  of  the  land  in  tlic  entire 
tract. 

Morrow  v.  Hasselman,  69  N.  J.  Eq.  61i. 
61   Atl.  369. 

Messrs.  Raymond,  Honntaln,  Van 
Blarcom,  A  Marsh  for  respondent. 

Wblte,   J.,   delivered  the  opinion   of  the 

The  complainant  in  her  bill  expressly  re- 
pudiates any  general  or  neighborhood 
scheme  of  restrictive  covenants,  and  base* 
her  prayer  for  relief  upon  the  iadividiial 
and  particular  covenant  {above  r«cited  in 
full)  entered  into  with  her  by  defendant's 
vendor  and  appearing  in  his  chain  of  title. 
It  is  beyond  question,  and  is  admitted,  that 
what  defendant  has  done  is  a  clear  violation 
of  the  terms  of  this  covenant,  and  that  be 
purchased  with  complete  notice  of  these 
terms.  Under  these  circumstaneea,  standing 
alone,  it  is  too  well  settled  to  require  dis- 
cussion that  complainant,  whose  remaining 
property,  still  owned  by  her,  is  clearly  in- 
jured by  the  breach,  is  entitled  in  equity  to 
enforce  performance  of  the  covenant  against 
the  defendant.  Tulk  v.  Moxhav,  2  Pbill. 
Ch.  774, 1  Hall,  t  Tw.  105,  18  L.  j.  Ch.  N.  S. 
83,  13  Jur.  89,  16  Eng.  Rnl.  Cas.  264;  Coa- 
dert  V.  Sayre,  4&.  N.  J.  Eq.  386,  19  Atl. 
190;  Hayes  v.  Waverly  &  P.  E.  Co.  51  N.  J. 
Eq.  345,  27  Atl.  048;  and  other  cases  too 
numerous  to  mention.  He  defendant,  on 
the  other  hand,  invokes  in  defense  two  prin- 
ciples which,  if  substantiated  by  the  facts. 
are  almost,  if  not  quite,  equally  well  settled. 

The  first  is  that  the  covenant  in  question 
formed  part  of  a  general  or  neighborhood 
scheme,  and  that  this  scheme,  in  so  far  as 
it  is  involved  in  this  violation,  has  been 
abandoned  by  mutual  consent  and  aequies- 
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ceace  of  all  parties  in  interest,  including 
the  eomplaiuKat,  not  only  by  permitted 
vioUtions  at  its  requirement  in  aeveTal 
caaei  nbere  it  did  appear  in  the  covenante, 
bat  by  ita  entire  omiaaion  from  the  cove- 
nanta  upon  some  of  the  lots,  and  the  eub- 
■titution  in  place  of  it  of  expreBB  coneent 
to  auch  violation.  This  point,  if  applicablt 
to  the  facta,  ia  fatal  to  the  relief  .asked 
by  complainant.  In  a  neighborhood  ichema, 
the  burden  foUowa  the  benefit.  It  is  the 
mutual  benefit  accruing  to  all  and  to  each 
which  makes  it  inequitable  for  anyone  so 
benefited  to  repudiate  the  burden  to  the 
injury  of  the  others.  If,  therefore,  the  par- 
ties in  interest,  by  express  act  or  passive 
acquiescence,  permit  such  violationj  of  the 
plan  or  scheme  aa  destroy,  wholly  or 
tially,  the  benefit  therefrom,  they  have  to 
a  corresponding  extent  absolved  each  other 
from  its  "burdens.  Thus,  in  Roper  v.  Wil- 
liams, Turn.  &  K.  18,  Lord  Cbanoellor  El- 
don  said:  "Having  long  lived  in  Gower 
street,  I  have  often  been  in  the  habit  of 
illustrating  my  view  of  such  eases  by  ref- 
erence to  the  stipulations  contained  in  the 
Duke  of  Bedford's  leases.  In  the  leaae 
ot  every  house  on  the  east  side  of  that 
itreet  is  contained  a  covenant  that  there 
shall  be  no  erection  behind  them  exceeding 
a  certain  height.  The  landlord  in  sucb  a 
case  is  stipulating,  not  only  for  his  own 
benefit,  but  for  the  benefit  of  all  the  tenants 
in  that  neighborhood.  If,  therefore,  the 
landlord  in  some  particular  instances,  lets 
loose  some  of  his  t«naDtB,  he  cannot  come 
into  equity  to  restrain  others  [to  whom  be 
has  not  given  such  license]  from  infrin^ng 
the  covenant.  ...  He  may  have  a  good 
case  for  damages  at  law;  but,  if  be  thinks 
it  right  [for  him]  to  take  away  the  benefit 
of  his  general  plan  from  some  of  his  ten- 
ants, he  cannot,  with  any  justice,  come  into 
equity  for  an  injunction  against  those  ten- 
ants. It  ia  not  question  of  mere  acquies- 
cence; but,  in  every  instance  in  which  the 
grantor  suffers  grantees  to  deviate  from 
a  general  plan  intended  for  the  benefit  of 
all,  he  deprives  otbers  of  the  right  which 
he  hod  given  them  to  have  the  general  plan 
enforced  for  the  benefit  of  all."  In  Peck  v. 
Matthews,  L.  R.  3  Eq.  Cas.  516,  10  L.  T.  N. 
S.  991,  IS  Week.  Rep.  669,  it  was  said;  The 
vendor  in  such  esses,  stipulating  for  the 
benefit  of  himself  and  others,  as  a  quasi 
truatee  for  tfaem,  is  bound  to  enforce  the 
covenant  as  much  against  one  as  against 
the  otber.  See  also  Ocean  City  Asao.  v. 
Headlcy,  62  N.  J.  Eq.  322,  60  Atl.  78,  and 
Trout  Y.  Lucas,  64  N.  J.  Eq.  361,  35  Atl. 
LM. 

Turning  now,  to  the  present  case,  the 
vice  chancellor  found  as  a  fact  that  the  re- 
strictive covenants  contained  in  the  deeds 
•JO  L.R.A.(N.S,) 


from  complainant  and  her  husband  for  the 
various  lota  of  this  tract  which  were  sold 
constituted  a  general  or  neighborhood 
scheme;  and  aa  examination  of  the  evi- 
dence completely  confirms  this  view.  There 
was  a  plan  of  tJie  lots,  with  the  streets  and 
avenues  laid  out  thereon,  exbibited  to  the 
purchaaera,  who  were  induced  to  buy  by 
representations  that  the  value  of  their  pro- 
posed improvements  would  be  protected  by 
the  fact  that  restrictions  were  placed  on  all 
lots  as  sold;  and  the  nature  and  provisions 
of  these  restrictions  were  explained  to  them 
according  to  the  particular  section  in  which 
they  proposed  to  purchase.  It  ia  difficult 
to  see  how  these  representations  could  be 
made  for  the  purpose  of  induciiig  the  pro- 
posed purchasers  to  pay  higher  prices  for 
the  lots  because  of  their  protected  condition, 
unless  it  was  intended  that  this  protection 
should  inure  to  the  benefit  of  the  purchas- 
ers of  th«  lota  so  protected;  and  that  is  the 
exact  test  which  decides  in  favor  of  a  gen- 
eral or  neighborhood  scheme.  De  Gray  v. 
Monmouth  Beach  Club  House  Co.  50  N.  J. 
Eq.   32S-33a,   24  AU.  3S8. 

It  is  true  that  these  restrictions  varieil 
in  different  sections  in  accordance  with  the 
designs  of  the  promoters  for  the  character 
of  such  sections,  respectively;  but  this  does 
not  interfere  with  the  integrity  of  a  neigh- 
borhood scheme.  Under  such  circumstan- 
ces, the  covenants  applicable  to  each  section 
become,  to  a  certain  extent,  a  separate 
scheme  for  that  section!  the  various  core- 
naata  on  the  different  sections  forming  a 
general  scheme  for  the  whole  only  in  so 
far  as  all  contain  features  common  and 
beneficial  to  all.  Morrow  v.  Hasselman, 
69  N.  J.  Eq.  ei2,  61  Atl.  369. 

What,  then,  was  the  essential  and  bene- 
ficial neighborhood  scheme  for  the  lots  on 
the  east  aide  of  South  Tenth  street,  between 
Clinton  and  Madison  avenues,  which  the 
purchasers  of  those  lots  becams  protected 
in  their  right  to  enjoy,  and  the  destruction 
of  whicb  would  deprive  them  of  the  benefit, 
in  return  for  which  they  submit  to  the 
reciprocal  burdensi  We  think  it  was  to 
have  those  lots  used  and  improved,  during 
the  time  limited  by  the  restriction,  for 
residential  purposes,  with  one  dwelling 
bouse,  for  occupation  by  one  family  only, 
on  one  lot,  such  dwelling  house  to  set  back 
from  the  street  in  accordance  with  the 
line  eatablished  by  the  restrictions,  and  to 
cost  at  least  about  $5,000  to  build;  that, 
'  icidcntal  to  this  general  purpose,  there 
also  a  start  made  to  restrict  against 
outbuildings  of  any  character,  but  that  this 
part  of  the  restriction,  where  it  was  im- 
posed, has  been  modified  by  mutual  acquies- 
s  by  the  insertion,  in  place  of  it,  in 
I  of  the  conveyances,  i^i  connection  wiik' 
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the  dwell! ng-houM  eovenints,  of  the  phrue, 
"with  neccBBarj  or  deairable  outbuilding," 
and  by  ita  violation,  in  one  or  more  in' 
Btanoes,  bj  the  erection  of  a  garage  on  the 
rear  of  a  lot  upon  which  a  dwelling  house 
was  constructed  in  conformitjt  with  the 
dwelling- house  reatriction.  We  do  not 
think,  however,  that  this  modiflcation  of 
this  incidental  feature  is  of  such  a  nature 
aa  to  destroy  or  impair  the  mutual  benefit 
to  the  lot  owners  of  the  essential  f[eneral 
dwelling-house  scheme  upon  the  protection 
of  which  they  relied.  So  far  as  the  modi- 
fication of  what  may  be  called  the  inci- 
dental "no  outhouse  scheme"  ia  concerned, 
of  course,  defendant's  covenant  Is  likewise 
modified,  eo  that  bia  burden  will  correspond 
with  hia  benefit;  but,  aa  to  the  main  essen- 
tial purpose  of  the  neighborhood  dwelling- 
house  scheme,  we  think  defendant's  lot  con- 
tinues to  participate  in  ita  benefit,  and 
consequently  remains  subject  to  ita  burden. 

Thia  being  the  case,  the  question  arises: 
Does  the  construction  of  the  defendant's 
garage,  not  on  the  rear  of  his  lot,  behind 
a  dwelling  house  constructed  thereon  in 
conformity  with  the  covenant,  but,  instead 
of  that,  constructed  without  any  dwelling 
house  on  the  lot  at  all,  and  in  the  very  place 
fixed  by  the  covenant  for  the  dwelling  house 
to  go,  fall  within  the  modification  of  the 
incidental  outhouse  covenant,  so  as  to  be 
protected 'by  such  modifloationT  We  not 
only  think  that  it  does  not,  but,  on  the  con- 
trary, that  it  is  a  violation  of  the  essential 
and  beneficial  purpose  and  effect  of  the 
neighborhood  dwelling-house  scheme.  This 
Bcheme  gave  each  lot  owner,  who  paid  a 
higher  price  for  hia  lot  with  that  in  view, 
and  constructed  hia  dwelling  house  in  ac- 
cordance with  the  covenant,  the  right  to  ex- 
pect that  the  improvement  upon  his  neigh- 
bor's lot,  in  close  proximity  to  his  own 
dwelling  house,  and  fronting  upon  a  uni- 
form building  line,  would  be  a  similar 
dwelling,  or  one,  at  least,  of  the  designated 
cost.  The  advantages  to  htm  of  such  an  ar- 
rangement are  too  obvious  to  recjuire  dis- 
cussion. Instead  of  this,  he  finds  as  the 
neighboring  improvement  a  sheet- iron 
garage  building  of  probably  comparatively 
trifling  expense  as  compared  with  the  cost 
of  the  improvement  which  he  had  a  right  to 
expect,  and  daubtless  of  such  displeasing 
appearance  as  to  quite  justify  the  taste  of 
the  owner  in  placing  it  beside  someone  else's 
dwelling  house,  instead  of  beside  his  own. 

While  we  entirely  agree,  therefore,  with 
the  view  of  the  vice  chancellor,  that  there 
was  in  this  instance  a  neighborhood  echeme 
we  think  be  erred  in  his  conclusion  that  it 
had  been  abandoned  in  such  essential  fea- 
tures aa  to  justify  its  violation  in  the  man- 
ner in  which  defendant  has  violated  it. 
40  L.R.A.(N.S.) 


The  other  principle  invoked  by  the  de- 
fendant to  justify  his  violation  of  his  cove- 
nant is  that,  by  reason  of  other  similar 
constructions  (garages)  in  alleged  similar 
locations  with  reference  to  complainant's 
remaining  property,  the  violated  covenant, 
in  so  far  as  it  is  violated,  has  ceased  to 
have  any  beneficial  value  to  complainant's 
property,  and  consequently  can  form  no 
ground  for  equitable  relief.  This  principle, 
if  applicable,  would  also  be  decisive.  The 
foundation  for  equitable  relief  in  these 
caaes  is  that,  the  first  vendor  having  ar- 
ranged by  the  covenant  to  accept  a  part  of 
the  consideration  for  hia  grant  in  a  benefit 
to  accrue  to  his  remaining  property  by  tlie 
performance  of  the  covenant,  it  wonid  be 
unconscionable  to  permit  the  covenantor- 
vendee's  assignee,  with  notice,  to  cheat  the 
vendor  out  of  this  portion  of  his  consider- 
ation by  depriving  him  of  the  benefit  which 
be  would  receive  by  the  performance  of  the 
covenant.  If,  however,  there  was  no  benefit. 
or  the  benefit  has  ceased  to  exist,  there  is  no 
basis  for  equitable  intervention.  Thua,  in 
Brewer  v.  Marshall,  10  N.  J.  Eq.  537,  97 
Am.  Dec.  679,  4  Mor.  Mtn.  Bep.  119,  it  was 
held  that  a  covenant  not  to  dig  marl  on 
one  tract  of  land  was  not  a  benefit  to  the 
use  of  the  adjoining  tract  (the  probable 
purpose,  to  prevent  competition,  being  un- 
lawful, because  in  restraint  of  trade),  and 
consequently  would  not  be  enforced  in  equi- 
tj;  and  in  Columbia  College  v.  Thacher,  87 
K.  Y.  311,  41  Am.  Bep.  365,  followed  in 
Page  T.  Murray,  46  N.  J.  Eq.  326,  IS  Atl. 
11,  and  in  numerous  other  cases,  it  waa  held 
that  "equity  would  refuse  to  enforce  a  cove- 
nant not  to  devote  certain  property  to 
business  purposes,  where  there  had  been 
such  a  change  in  the  charecter'of  the  neigh- 
borhood by  the  building  of  an  elevated  rail- 
road and  the  increase  of  businesa  houses  as 
to  defeat  the  object  and  purpose  of  the 
agreement  and  render  it  inequitable  to  de- 
prive such  owner  of  the  privilege  of  using 
his  property  as  its  surroundings  required." 
Pomeroy  states  this  principle  as  follows; 
"Specific  performance,  not  being  an  absolute 
right,  the  fact  that  enforcement  would  be 
of  nitle  or  no  benefit  to  the  Complainant, 
and  a  burden  upon  the  defendant,  is  suffi- 
cient to  constitute  performance  oppressive, 
and  it  will  not  be  given."  6  Pom.  Eq.  Jur. 
1316. 

The  facts  in  this  case,  however,  fall  very 
far  short  of  bringing  it  within  the  operation 
of  this  doctrine.  It  is  quite  true  that  com- 
plainant, whose  interest  (aside  from  what 
should  be  her  natural  desire  to  protect  the 
purchasers  of  her  ground  in.  a  general 
scheme  of  improvementa  upon  which  she 
had  induced  them  to  rely)  is  in  the  value  * 
at  the  mansion  bouse  property  directly  op- 
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|ioBite  the  lot  in  question,  and  in  wbicb  ahe 
Uvea,  and  in  the  value  of  lier  other  unsold 
lots,  bas  permitted  the  erection  of  g»rageB 
upon  the  rear  of  the  lota  and  bacic  of  the 
dwelling  bousee  which  front  toward  ^r 
property  on  South  Tenth  street;  and,  hav- 
ing done  ao,  it  would  be  difGcult  to  see 
what  poB Bible  benefit  she  could  have  id 
preventing  the  defendant  from  construct- 
ing his  garage  on  the  rear  of  hia  lot  and 
behind  a  dwelling  house  built  thereon  in 
confonnity  with  the  dwelling-house  restric- 
tions. But  this,  so  far  as  her  property  ie 
concerned,  eltuate  as  it  is,  is  a  very  differ- 
ent proposition  for  substituting  tbe  prob- 
ably unsightly  outhouse  garage  instead  of 
and  in  the  exact  location  of  a  dwelling 
house  to  cost  at  least  96,000,  for  which  she 
stipulated.  Her  benefit,  which  ia  invaded 
by  what  defendant  haa  done,  not  only 
equals,  but  is  even  greater  than,  that  of 
the  neighboring  lot  owners,  because,  if  dC' 
fendant  may  lawfully  do  what  he  has  done, 
it  can  only  be  because  both  the  dwelling- 
house  general  scheme  and  the  dwelling- 
house  individual  covenants  have  become 
inoperative;  and  in  that  case  all  the  other 
dwellings  constructed  on  the  eaat  side  of 
South  Tenth  street  may  be  turned  into  fac- 
toriea,  or  built  out  to  the  street  line  in  the 
shape  of  atorea,  and  tbe  entire  reaidential 
character  of  the  neighborhood,  which,  by 
reason  of  her  larger  remaining  intereata,  is 
obviously  more  valuable  to  complatnant 
than  to  anyone  else,  may  be  completely  de- 
stroyed. 

Tlie  Buggeation  has  also  been  made  that, 
because  complainant  is  uaing  as  a  garage  a 
stable  which  existed  on  the  manaion  houae 
property  before  any  of  the  lots  in  the  en- 
tire tract  were  laid  out  and  sold,  she  ia 
not  in  a  position  to  aak  relief  in  a  court  of 
equity  againat  the  construction  of  defend- 
a.nt's  garage.  We  cannot  see  the  relevancy 
of  this  suggestion.  This  building  was  in 
existence  at  the  time  complainant  sold  de- 
fendant's lot,  and  consequently  at  the  time 
tbe  covenant  in  question  was  entered  into. 
There  was  no  reciprocal  covenant,  either  for 
the  removal  of  this  building,  or  to  regulate 
its  use;  and  its  use  as  a  garage  does  not 
seem  in  any  way  to  affect  either  the  benefi- 
cial result  to  the  complainant  of  the  per- 
lormance  of  the  covenant  in  question  in  par- 
ticular, or  the  integrity  and  beneficial 
effect  of  the  neighborhood  scheme  as  estab- 
lished by  the  covenants  in  general. 

For  tbe  reasons  above  stated,  the  decree 
of  tbe  Court  of  Chancery  is  reversed,  and 
the  case  ia  remanded  to  that  court,  in  order 
^tbat  a  decree  nay  be  entered  in  accordance 
-with  the  opinion  herein  expressed. 
40  L.R.A.(N£.} 
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ConHlct  of  laws  —  destb  - 
tory  action. 

1.  Our  statute  (J  419,  Code  Civ.  Proc. 
[Gen.  Stat.  190B,  S  6014] )  permits  the  re- 
covery of  compensatory  damages  only  for 
death  by  wrongful  act.  Certain  sections 
of  the  Missouri  statute  permit  such  recov- 
ery, also  punitive  damages,  but  only  ^ben 
wanton  negligence  ia  alleged  and  shown.  A 
Missouri  plaintiff  brought  an  action  in  Kan- 
sas, based  on  these  sections  of  the  Mis- 
BOuri  statute,  to  recover  compeuBatory  dam- 
ages only.  Held,  that  such  action  can  be 
maintained. 

Saline  —  waiver  of  forelsn  provision. 

2.  The  plaintiff  by  his  pleading  having 
waived  any  claim  for  exemplary  damagea. 
his  action  is  substantially  the  same  sa  one 
under  our  statute;  and  its  maintenance  here 
IB  not  opposed  to  our  lawa  or  public  policy, 
or  to  good  morals  or  the  interests  of  our 
citizens,  and  upon  the  principles  of  comity 
should  be  permitted. 

Death  —  statute  —  effect. 

3.  Section  47,  chap.  1S2,  Laws  of  1000 
(Code  Civ.  Proc.  g  47  [Gen.  Stat.  1908, 
§  5640]),  merely  prescribes  the  persons  who 
may  bug,  and  does  not  enlarge  the  cause  of 
action  itself. 

Pleading  —  prayer  —  effect. 

4.  While  the  prayer  is  no  part  of  tho 
petition,  and  does  not  limit  or  measure  the 
right  of  recovery,  still  it  may  be  considered 
in  determining  the  relief  actually  sought  by 
the  pleader. 

Same  —  damages  —  qnantnm. 

G.  When  by  his  pleading  a  plaintifl'  indi- 
cates bis  intention  to  recover  compensatory 
damages  only,  the  courts  will  not  regard 
bis    action    as    one    for    punitive    damages 

(May  11,  1912.) 
Headnotea  by  West,  J. 

Sotc—JnrladieNon  of  action  for  death 
under  Alatute  of  another  state  aa  af- 
fected by  penal  or  remedial  character 
of  atatiite,  or  differences  betuieen  lex 
lod  delicti  and.  lex  fori  aa  to  charac- 
ter of  damagea. 

The  earlier  cases  on  the  queations  indi- 
cated in  the  title  are  treated  at  pagea  20.>, 
206,  209,  210,  of  the  note  to  Boston  i  M. 
R.  Co.  V.  Ilurd,  58  L.R.A.  103.  which  covers 
the  general  subject  of  conflict  of  laws  as 
to  actions  for  death  or  bodily  injury.  It 
will  be  noted  that  the  qucstiona  now  under 
annotation  presuppose  that  the  existence 
of  a  cause  of  action  and  the  subBtantive 
rights  respecting  the  sanxe,  including  \lla. 
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APPEAL  by  defendant  from  a  judgment 
ol  ttw  District  Court  for  Wyandotte 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damage!  for  the  death 
of  plaintiffs'  intcBtate  alleged  to  have  tieen 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lattarop,  Morrow,  Fox,  A 
Moore  and  i.  McCabe  Hoore  for  appel- 
lant. 

Messrs.  I.  J.  RlngolHky,  Mcanany  tt 
Alden,  and  H.  Ii.  Alden  for  appellees. 

West,  J.,  delirered  the  opinion  of  the 

Sections  2865  and  2886,  Itevised  SUtutes 
of  Hiesuuri  1899,  were  as  follows: 

Section  2865:   "Whenever  the  death  of  a 

damages  recoverable,  are  governed  by  the 
lex  loci  delicti,  and  the  note  is  merely 
concerned  with  the  right  of  a  court  of  one 
state  to  entertain  an  action  based  on  the 
statute  of  another  so  far  as  that  question 
is  affected  by  the  penal  or  remedial  char- 
acter of  the  statute,  or  by  differences  be- 
tween the  Im!  loci  delicti  and  lex  fori  as  to 
the  damages  recoverable.  The  note,  more- 
over, is  confined  to  tbe  cases  subsequent  to 
those  cited  in  the  earlier  note,  in  which  the 
points  indicated  are  expressly  considered 
and  passed  upon,  to  the  exclusion  of  cases 
which,  without  discussing  those  points, 
merely  declare  or  apply  the  general  rule 
that  a  court  of  one  state  will  ex  comitate 
entertain  an  action  for  death  based  on  a 
statute  of  another,  assuming  that  the  stat- 
ute is  remedial,  and  not  penal,  and  tliat 
there  are  no  essential  dissimilarities  be- 
tween the  tea!  loci  delicti  and  lea  fori. 

Penal  character,         "^ 

The  later,  as  well  as  the  earlier,  eases, 
rei'eal  a  decided  difference  of  opinion  as  to 
when  a  death  statute  is  to  be  deemedjenal. 
in  the  international  sense,  so  as  to  prevent 
the  rasintenancG  of  an  action  therein  in 
another  jurisdiction.  The  tendency,  how- 
ever, seems  to  be  toward  the  adoption  of  a 
strict  criterion  of  penal  laws  in  the  inter- 
national sense,  and  in  consequence,  to  take 
a  more  litieral  view  as  to  the  jurisdiction 
of  actions  arising  under  death  statutes  of 
other  states  or  foreign  countries. 

It   will   be   observed   that   the   action   in 

ROCHESTEB    T.     WELLS.    ¥.     A,    CO.     EXPBEBS 

rested  upon  §S  2865  and  28Qe  of  the  Mis- 
souri Revised  Statutes,  1909,  which  provide 
for  compensatory  damages,  while  Matheson 
v.  Kansas  City,  Ft  S.  t  M.  R.  Co.  01  Kan. 
607,  60  Pac.  747,  and  Marshall  v.  Wabash  R. 
Co.  46  Fed.  269,  cited  at  p.  210  of  the 
earlier  note,  as  refuaine  to  entertain  the 
action  upon  the  ground  that  the  statute 
was  penal  rested  upon  §  2864,  which  pro- 
vides that  the  defendant  shall  "forfeit  and 
pay"  a  specified  sum. 

Sections  2865  and  2866  of  the  Missouri 
Revised  Statutes  on  which  the  action  in 
40  L.E.A.(N,S.) 


person  shall  be  cansed  by  a  wrongful  act, 
neglect,  or  default  of  another,  and  the  act, 
neglect,  or  default  ia  auch  as  would,  if 
death  had  not  ensued,  have  entitled  the 
pai'^  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who  or  the 
corporation  which  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  t» 
an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured." 

Section  2866:  "All  damages  accruing  un- 
der the  last  preceding  section  shall  be  sued 
for  and  recovered  by  the  same  parties  and 
in  the  same  manner  as  provided  in  g  2864: 
and  in  every  such  action  the  jury  may  giie 
such  damages,  not  exceeding  $5,000,  as  they 
may  deem  fair  and  just,  with  reference  to 

RocKES'ras  .V.  Wells,  F.  &,  Co.  Bxpbess  was 
based  were  held  in  St.  Louis,  I.  M.  J:  S.  R 
Co.  V.  McNamare,  91  Ark.  515,  122  S.  W. 
102,  also  not  to  be  penal  in  an  international 
sense,  so  as  to  preclude  a  court  of  aaotber 
state  from  entertaining  an  action  thereon. 

llie  Alabama  statute  providing  that  a 
personal  representative  may  maintain  an 
action,  and  recover  such  damages  as  the 
jury  may  assess,  for  wrongful  act  causing 
death,  was  held  in  Whitlow  v.  Nash»ille, 
C.  k  St.  L.  R.  Co.  114  Tenn.  344,  68  L-R-i. 
603,  84  3.  W.  618,  not  to  be  penal  in  an 
international  sense  so  as  to  preclude  an  ac- 
tion thereon  in  Tennessee,  notwithstanding 
the  contention  that  certain  dccisiona  of  the 
Alabama  supreme  court  indicated  that  the 
statute  was  penal  in  character;  to  wit, 
decisions  that  it  is  unnecessary  to  aver  that 
the  intestat«  left  a  widow,  children,  or  next 
of  kin;  that  evidence  of  loss  of  services 
or  mere  pecuniary  loss,  and  evidence  as  to  , 
age,  physical  and  mental  condition,  and 
earning  capacity,  ana  occupation  of  the 
testator  or  intestate,  and  the  amount  con- 
tributed by  him  from  his  earnings  to  the 
support  and  maintenance  of  those  depend- 
ent upon  him,  is  immaterial,  and  other  deci- 
sions referring  to  the  damages  to  be  assessed 
under  the  statute  as  "a  pecuniary  mulct," — 
"a  punishment  or  fine," — against  the  wrong- 
doer, to  be  distributed  by  the  adminiatrator 
as  personal  property.  The  court  said  that 
no  one  could  read  such  decisions  luid  other 
decisions  of  the  supreme  court  on  questions 
arising  under  the  statute,  as  a  series,  and 
note  the  questions  that  were  stated  and  dis- 
cussed in  them,  without  being  convinced 
that  those  cases  were  ordinary  damage  suits, 
brought  to  recover  for  a  wrongful  death  in- 
flicted by  tbe  defendant  upon  the  intestate 
or  testator  of  tbe  plaintiff'  and  for  tbe 
benefit  of  the  estate  of  the  person  so  killed; 
that  the  only  difference,  in  respect  of  dam- 
ages between  those  suits  and  others  brought 
to  recover  for  a  wrongful  death  inflicted,  8» 
for  example,  for  the  death  of  an  employee, 
resides  in  the  fact  tiiat  while,  in  the  latter 
class  of  cases,  the  jury  are  furnished  by  (he 
court  with  rules  of  approximate  certsinty 
for  measuring  the  damages,  in  cases  aris- 
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'  iDJuiy  reBulting  from  such 
death,  to  the  surviving  parties  who  may  be 
entitled  to  sue,  and  also  having  regard  to 
the  mitigating  or  aggravating  circumBtanceB 
attending  such  wrongful  act,  neglect,  or  de- 
fault." 

The  plaintiffs,  who  lived  in  Kansas  dtj, 
Missouri,  flied  their  petition  in  the  district 
court  of  Wyandotte  county,  Kansas,  plead- 
ing these  sections,  and  alleging  that  their 
minor  son,  past  eight  years  of  age,  was,  on 
or  about  September  17,  190B,  atandiog  and 
playing  near  the  curb  on  the  east  side  of 
Oak  street,  between  Seventeenth  and  Eight- 
eenth, in  Kansas  City,  Miuouri,  when  a 
team  of  horses  drawing  a  heavy  express 
wagon,  owned  by  and  in  charge  of  tbe  de- 
fendant's agent  and  servant,  violently  col- 


lided with  and   ran  over  the  boy,  injuring 

him  so  that  he  died  the  next  day.  The  peti- 
tion alleged  that  the  negligence  consisted: 

"(3)  In  driving  said  wagon  at  a  nigh  and 
reckless  rate  of  speed,  and  in  a  southerly  di- 
rection, down  grade  on  tbe  east  or  left  side 
of  said  street  into  and  near  a  large  number 
of  men,  women,  and  children,  when  tbe  de- 
fendant, through  its  said  agent  and  em- 
ployee, Robert  Bybee,  was,  or  in  the  exercise 
of  reasonable  diligence  could  have  seen, 
where  said  children  were  standiTig  and  play- 
ing on  and  near  the  street,  and  were  running 
to  and  fro,  and  when  said  children,  particu- 
larly plaintiffs'  child,  were  by  such  driving 
in  imminent  peril  of  being  struck  and  in- 
jured by  said  team  and  wagon. 

"(4)    In   driving   said   team    and    wagon 


ing  under  the  statute  sued  on.  In  the  pres- 
ent ease,  they  are  left  somewhat  at  large, 
with  no  more  certain  guide  than  that  they 
must  consider  all  the  circumstances  of  the 
occurrence  eventuating  in  the  death  com- 
plained of,  for  the  purpose  of  ascertaining 
and  determining  the  degree  or  extent  of  the 
negligence,  if  any,  of  the  defendant;  and 
upon  such  consideration  they  must  assess 
damages  to  such  amount  or  in  such  sum 
as  to  them  may  seem  a  just  retribution  for 
the  injury  in  such  manner  inflicted,  ranging 
from  nominal  damages  upwards,  according 
to  or  in  proportion  to  the  degreeof  culpa- 
_Jljli^^  Ite  court,  moreove'rr'SecTarSinilS.r 
ittTIetermining  the  question  whether  a  stat- 
ute is  penal  in  an  international  sense  so  aa 
to  defeat  the  jurisdiction,  it  is  not  absolute- 
ly bound  by  the  construction  placed  upon  the 
statute  by  the  courts  of  the  state  which 
enacted  it;  and  quoted  from  Huntington  v. 
Attrill,  146  U.  S.  657,  38  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224  (a  case  involving  statu- 
tory liability  of  oSlcers  of  a  corporation), 
as  follows:  "The  test  is  not  by  what  name 
the  statute  is  called  by  the  legislature,  or 
the  courts  of  the  state  in  which  it  was 
passed,  but  whether  it  appears  to  the  tri- 
bunal which  is  called  upon  to  enforce  it  to 
be,  in  its  essential  character  and  effect,   a 

fiuniihment  of  an  offense  against  the  pub- 
ic, or  a  grant  of  a  civil  right  t«  a  private 

Tbe  Al^Mma  statute  involved  in  tbe 
Whitlow  Case  was  held  in  Southern  R.  Co. 
V.  Decker,  5  Ga.  App,  21,  62  S.  E.  678,  also, 
not  to  be  penal  in  bucIi  sense  as  to  defeat 
the  jurisdiction  of  a  Georgia  court  of  an 
action  based  thereon.  The  court  quotes 
with  approval  from  the  opinion  in  the  Whit- 
low Case,  and  declares  that  a  statute  is  not 
penal  in  the  international  sense  merely  be- 
cause it  awards  only  punitive  damages, 
measuring  the  amount  by  tbe  culpability  of 
tbe  wrongdoer. 

So,  in  Malloy  v.  American  Hide  ft  Leath- 
er Co.  148  Fed.  4B2  (following  Boston  ft  M. 
R.  Co.  v.  Hurd.  58  L.K.A.  193.  47  C.  C.  A. 
613,  108  Fed.  116),  it  is  held  that  the  Mas- 
sachusetts employer's  liability  act,  providing 
for  recovery  for  the  negligent  killing  of  an 
40  L.RA.(N.S.) 


imployee,  the  damages  to  be  assessed  with 


ligence  the  employer  is  liable,  is  not  penal 
in  such  a  sense  as  to  preclude  the  jurisdiction 
of  the  Federal  court.  The  court  said  that, 
even  if  the  state  court  decision  referred  to 
by  counsel  were  to  be  construed  to  hold  that 
the  statute  was  penal  in  an  international 
sense,  that  decision  would  not  be  binding  up- 
on the  Federal  court.  But  see  contra  as  to 
the  Massachusetts  statute,  cases  cited  at 
page  210  of  the  earlier  note.  In  the  Malloy 
Case,  the  action  was  brought  in  a  Federal 
court  sitting  in  Massachusetts  where  the 
alleged  cause  of  action  arose.  The  decision 
was  reversed  on  another  ground  (107  C.  C> 
A,  646,   185  Fed.  776). 

But  an  action  based  upon  S  2884  of  Mis- 
Revised   Statutes   of   1899,   providing 


of  $6,000,  was  held  in  Raiaor  ' 
cogo  ft  A,  R.  Co.  215  111,  47,  108  Am.  St. 
Rep,  163,  74  N.  E.  69,  2  Ann.  Cos.  802 
(adopting  opinion  below,  117  111.  App.  488). 
to  ttp^  joimi  in  thp  '"'f  niiiL''""rl  r*""""  so 
"Hiat  an  action  based  thereon  could  not  be 
maintained  in  an  Illinois  court.  (See  to 
same  effect  with  reference  to  the  Missouri 
statute, 'cases  cited  at  page  210  of  the  earlier 
note).  The  court  dissented  from  the  strict 
and  narrow  criterion  of  penal  laws  declared 
V,  Huntington  v.  Attrill,  supra. 


Although  not  properly  within  the  scope 
of  the  present  note,  it  is  proper  to  state  at 
this  point  that  the  character  and  measure  of 
damages  recoverable  are  in  general  governed 
by  the  law  of  tbe  state  in  which  the  cause  of 
action  arises,  and  not  by  the  law  of  the 
forum,  (See  note  in  56  L.R.A.  312.)  The 
earlier  cases  as  to  jurisdiction  of  an  action 
for  death  arising  under  a  statute  of  another 
state  or  country  as  affected  by  dissimilari- 
ties between  lex  icci  delicti  and  lea  fori  a* 
to  the  damages  are  discussed  at  pages  203 
and  208  of  the  note  in  56  L.R.A.  193        i  \q 
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tlirough  and  near  said  crowd  of  cbildrcu 
and  other*,  without  Brat  stopping  or  giving 

warning  of  tlieir  approach,  wnen  haid  driver 
knew,  or  in  the  exercise  of  reasooable  care 
and  caution  should  have  l(nown,,tbat  said 
Abraliam  Rochester  was  in  a  place  of  immi- 
nent peril  in  the  street,  and  in  danger  of 
being  struck,  wbile  being  engaged  in  such  a 
manner  that  be  did  not  and  could  not  see 
the  approach  of  said  team  and  wagon." 

It  is  also  alleged:  "(10)  That  Abraham 
Rochester  would  have  been  nine  years  of 
a^e  in  December,  1909,  had  he  lived.  At  the 
time  of  his  death  he  was  a  strong,  healthy,* 

That  the  statute  of  the  forum  requires  the 
damages    to   be    based    on   the    actual    loss 
proved,  while  the  statute  of  the  other  state 
upon   which   the   suit  brau(;ht   is  baaed   re- 
iiuires   them   to  be   fixed   aocoi^ing   to   the 
culpability  disclosed  by  comparison  of  the 
'  facts   with   the   defendant's   duty,  does   not 
constitute   such  a  dissimilarity   in   the   stat- 
utes of  the  jurisdictions  as  to  preclude  the 
I  maintenance  of  the  action  on  the  ground  of 
public  policy.     Southern   R.   Co.   v.  Decker 
I  and  Whitlow  v.  Nashville,  C.  t  St.  L.  R.  Co. 
/  aopra. 

/  Nor  does  the  fact  that  by  the  law  of  the 
other  state  where  the  cause  of  action  arises 
the  amount  of  the  recovery  is  limited, 
while  there  is  no  such  limitation  bv  the  law 
of  the  forum  (Keep  v.  National  Tube  Co. 
1S4  Fed.  121) ;  or  the  fact  that  the  amount 
of  the  recovery  is  limited  by  the  law  of 
forum,  but  not  by  the  law  of  the  otber  state 
(i-owell  V.  Great  Northern  R.  Co.  101  Minn. 
44!l.  113  N.  W.  1017)— constitute  a  dissimi- 
larity which  will  render  it  contrary  to  the 
public  policy  to  entertain  the  action. 

Nor  will  the  court  refuse  to  entertain  an 
action  for  death  arising  under  the  statute 
of  another  state,  because  the  law  of  the 
other  state  allows  damages  for  pain  and 
suffering  of  the  deceased  (Texas  &  N.  0.  R. 
Co.  V.  Miller,  —  Tex.  Civ,  App.  — ,  128  S. 
W.  1105),  or  mental  anguish  sustained  by 
the  beneficiary  (Texas  —  N.  O.  R.  Co.  v. 
Miller,  supra,  and  Texas  &  N.  0.  R.  Co.  v. 
Gross,  —  Tex,  Civ.  App.  — ,  128' S.  W, 
1173),  which  are  not  allowed  by  the  law  of 
the  forum. 

Nor  does  the  fact  that  the  New  York  stat- 
ute permits  the  executor  or  administrator, 
bringing  the  action  for  the  benefit  of  per- 
sons designated,  to  deduct  from  the  amount 
flf  recovery  the  expenses  of  the  action  and 
the  commissionH  upon  the  residue,  which 
must  be  allowed  by  the  surrogate,  preclude 
the  maintenance  of  the  action  in  MsBsa- 
cliusetts.  Walsh  v.  Boston  t  M.  R.  Co.  201 
Mass.  .127,  88  N,  E.  12. 

So.  the  dissimilHrities  between  the  law 
Kif  Alabama,  where  the  cause  of  action  arose, 
and  the  law  of  Florida,  where  the  court 
wiis  sitting,  the  nature  of  which  is  not  dis- 
flawd  by  the  report,  were  held  in  Florida, 
C.  k  P,  R.  Co.  V.  Sullivan,  01  L.R.A,  410, 
ri7  C.  C,  A.  1G7.  120  Fed.  7H!).  not  sufficient 
to  prevent  the  maintenance  of  the  action. 
41)  I..Ii.A,(N.S,l 


and  able-bodied  child,  ot  much  asaiatance. 
support,  and  comfort  to  the  plaintiffs;  that 
the  services  and  earnings  of  the  said  Abra- 
ham Rochester,  and  the  asBist«nce  be  would 
have  rendered  the  plaintiffs,  bad  be  lived, 
would  have  been  more  than  ten  thousand 
dollars  ($10,000)  until  he  would  have  ar- 
rived at  the  age  of  twenty-one  years,  and 
would  have  been  worth  more  thereafter: 
that  by  the  death  of  aaid  Abraham  Roches- 
ter plaintiffs  hare  been  deprived  of  his  serv, 
ices,  assistance,  support,  society,  comfort, 
and  maintenance;  thjit  by  reaaon  of  the 
foregoing  facts  plaintiffs  have  been  damaged 

But  in  Slater  v,  K(exic«n  Kat,  R.  Co,  194 
U,  S,  120,  4S  L.  ed.  eoo,  24  Sup.  Ct.  Rep, 
581,  affirming  S3  C,  C.  A.  239,  IIS  Fed.  593. 
it  was  held  that  the  Federal  court  ia  with- 
out jurisdiction  of  an  action  founded  on 
liability  for  death  by  wrongful  aet,  created 
by  the  Mexican  laws,  because  of  its  lack  of 
power  to  make  a  decree  of  the  kind  required 
by  such  laws,  which  demand  that  the 
damages  be  awarded  as  support  in  the  na- 
ture of  alimony  or  pension,  by  a  decree 
which  contemplates  periodical  payment  and 
which  is  subject  to  modifications  from  time  , 
to  time  as  the  circumstances  change. 

And  in  Zeikus  v.  Florida  Eaat  Coast  R. 
Co,  144  App.  Div.  Bl,  128  N.  Y.  Supp.  933. 
the  court  in  declining  to  entertain  an  action 
for  death  based  on  the  Florida  statute,  per- 
mitting such  an  action  to  be  maintained  by 
the  administrator   if  neituer  widow,   minor 
child,  nor  person  dependent  upon  dfecedent   , 
for  support  survive  him,  observed  that  the   ^ 
suit  was  not  for  the  benefit  of  persons  wbo 
would  have  a  cause  of  action  under  the  New    ' 
York  statute,   and  that  of  course  the  rule   I 
of  damages  would  be  ditferent.     The  main   I 
ground,  however,  for  declining  the  jurisdic-   I 
tion  in  this  case  was  diBsimi|aritiM  ng  in   ! 
beneficioriep,  which  is  not  within  the  scope    I 


note:   hut  as  to  which, 

^rTrfview  taken  in  Hophbsteb  v.  Welm. 
F.  &  Co.  ExpBEaB  that  if  the  plaintiff  only 
asks  for  actual  damages,  the  fact  that  in  an 
action  to  the  jurisdiction  where  the  cause  of 
action  arose  there  might  be  a  recovery  of 
both  actual  and  punitive  damages  should 
not  defeat,  though  it  would  be  contrary  to 
public  policy  to  allow  a  recovery  for  puni- 
tive damages, — is  supported  bv  Evev  v. 
Mexican  C.  R.  Co.  38  L.R.A.  387,  28  C.  C.  A. 
407,  52  U.  S.  App.  118,  81  Fed.  294  (not 
strictly  within  the  scope  of  this  notel. 
holding  that  the  fact  that  the  law  of  Mex- 
ico allows  a  judge  in  an  action  for  personal 
injuries  to  award,  in  addition  to  damages 
sustained,  as  extraordinary  indemnity,  any 
sum  he  may  determine,  considering  the 
social  position  of  the  party  injured,  does  not 
constitute  any  reaaon  why  a  court  in  this 
country  should  not  entertain  sn  action  for 
negligence  occurring  in  Mexico,  when  it 
is  not  asked  to  give  such  extraordinarv  in- 
demnity, Q.  H.  P. 
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in  the  turn  of  ten  thotnuid  doUan  ($10,- 
OOO).  Wherefore  plaintiffB  praj  judgment 
•LgainBt  defendant  for  five  thousand  dollars 
<  $5,000),   and   for   Costa." 

The  defendant  demurred  to  this  petition; 
the  demurrer  waa  overruled,  and  a,  trial  was 
had,  resulting  in  a  verdict  for  the  plaintiffs 
for  $3,000. 

The  defendant  appeals,  and  aaaerts  that 
the  court  erred  in  overruling  the  demurrer, 
for  tlie  reason  that  the  action  was  brought 
npon  a  penalty  statute  esaentilUy  different 
from  the  statute  of  KansM,  authorising  re- 
covery foi^  death  caused  bj  wrongful  act, 
and  that  such  action  cannot  be  maintained 
in  our  courts. 

The  plaintiffs  contend  that,  oa  the  action 
was  in  effect  brought  for  compensatory  dam- 
ages only,  it  may  be  maintained  here;  and 
that,  so  far  as  the  statute  authorizes  recov- 
ory  for  actual  damages,  it  is  practically  like 
our  own.  The  defendant  argues  that  an  ac- 
tion, baaed  on  the  sections  in  question,  is 
for  punitive  as  well  as  compensatory  dam- 
ages; and  if  the  statute  be  made  the  basis 
of  an  action  in  another  state  it  must  be  re- 
garded OS  a  wbole,  and  not  as  one  for  com- 
pensation, aside  from  its  penal  features. 

Section  4119  of  our  Civil  Code  (Gen.  Stat 
leOB,  g  6014)  is  substantially  a  re-enactment 
of  Lord  Campbell's  act;  and  under  it  the 
action  is  for  the  pecuniary  loss  sustained, 
and  exemplary  damages  are  not  allowable. 
Atchison,  T.  t  8.  F.  R.  Co.  v.  Townsend,  71 
Kan.  624,  81  Poc.  20E,  0  Ann.  Cas.  161,  and 
cases  cited. 

It  will  be  seen  that  under  the  sections  in 
question  the  amount  of  damages  to  be  re- 
covered is  largely  discretionary  with  the 
jury,  who  are  expressly  authorized  to  regard 
the  mitigating  or  aggravating  ciicumatan- 
ces.  It  is  manifest,  therefore,  that  the 
otatutes  themselves  provide  for  something 
more  than  compensation,  and  in  that  re- 
spect differ  from  our  statute.  In  Parsons 
T.  Missouri  P.  R.  Co.  94  Mo.  2H6,  e  8.  W. 
464,  it  was  held  that  exemplary  damages 
-could  not  be  recovered,  unless  the  wrongful 
act  was  accompanied  by  aggravating  cir- 
cumsUnces.  There  the  minor  lacked  but 
thirty-two  months  of  his  majority,  and  the 
court  said  that  by  no  possibility  could  the 
Mctual  damages  have  been  more  than  $1,800, 
and  yet  the  jury  returned  a  verdict  for 
$5,000.  As  there  were  no  aggravating  cir- 
cumstances, this  was  held  excessive  and  set 
-aside.  The  inevitable  inference,  however,  is 
that,  had  the  aggravating  circumstances 
been  sufficient,  $3,200  of  the  verdict,  based 
thereon,  would  have  been  upheld,  showing 
conclusively  that  punitive  as  well  as  actusl 
damages  may  be  recoverable.  As  said  in 
Haehl  v.  Wabash  R.  Co.  119  Mo.  325,  341, 
£4  6.  W.  737,  741;  "It  needs  no  argument 
40  L.R.A.(N.S.] 


to  sliow  that  under  this  lavr,  in  a  proper 
case,  exemplary  damages  may  be  given.  It 
has  been  so  held,  or  assumed  as  a  self- 
evident  proposition,  in  every  case  in  which 
the  attention  of  this  court  has  been  called 
to  the  subject  ever  since  the  law  was  first 
enacted  in  1856." 

It  is  asserted  and  denied  by  the  defend- 
ant and  plaintiffs  that  the  petition  would 
justify  a  verdict  for  exemplary  damages. 
In  Otto  Euehne  Preserving  Co.  t.  Allen, 
78  C.  C.  A.  41B,  148  Fed.  666,  8  Aim.  Gas. 
746,  the  court  of  appeals  of  the  eighth  cir- 
cuit held  that  S  2806  allows  such  damages. 
"To  authorise  the  recovery  of  exemplary 
damages  under  such  statute,  the  defendant 
must  have  acted  maliciously  or  wantonly, 
or  have  been  guilty  of  negligence  so  gross  as 
to  evince  a  conscious  disregard  of  the  rights 
of  others;  and  tbe  complaint  must  allege 
such  facts."  In  that  case,  the  petition 
charged  gross  and  wanton  negligence  in  ex- 
press terms,  without  setting  out  the  facts 
which  constituted  such  negligence;  and  it 
was  held  that  this  wo*  insufficient  The 
Missouri  decisions  are  reviewed  and  fol- 
lowed. Section  694,  Revised  Statutes  of 
1899  of  Missouri,  is  also  quoted,  providing 
that  "in  all  actions  where  exemplary  or 
punitive  damages  are  recoverable  the  peti- 
tion shall  state  separately  the  amount  of 
such  damages  sought  to  be  recovered."  It 
was  also  remarked  that  there  was  no  aob- 
stantial  evidence  fairly  tending  to  show 
waatoD,  wilful,  or  malicious  conduct;  and 
that  the  complaint  was  framed  strictly  upon 
tbe  theory  of  compensatory  damages. 

.  In  the  petition  now  under  consideration, 
the  allegations  of  negligence  are  probably 
a  sufficient  basis  for  proof  of  vindictive  dam- 
ages; but  the  closing  paragraph  indicates 
an  intention  on  the  part  of  the  pleader,  as 
does  the  prayer  itself,  to  recover  only  actual 
damages;  and  when  the  pleader  so  shapes 
his  petition  as  to  indicate  this  intention 
the  court  would  hardly  enlarge  his  claims 
by  regarding  his  pleading,  or  by  instructing 
the  jury,  as  in  a  case  plainly  calling  for 
punitive  damages.  While  the  prayer  is  no 
part  of  the  petition,  and  in  no  wise  the 
measure  of  relief  which  the  court  may  grant 

(Smith  V.  Smith,  67  Kan.  841,  73  Pac.  66; 
Smith  V.  Kimball,  30  Kan.  474,  13  Pac.  601; 
Walker  v.  Fleming,  37  Kan.  171,  14  Pac. 
4i0],  still  it  may  be  considered  as  indicat- 
ing the  intention  of  the  pleader.  31  Cyc 
83.  It  seems,  also,  that  before  this  action 
was  begun  the  statute  bad  been  amended, 
BO  that  the  maximum  recovery  was  $10,000, 
instead  of  36,000,  and  yet,  although  alleg- 
ing 110,000  damages,  plaintiffs  asked  tor 
only  $5,000  and  used  no  language  character- 
mng  the  conduct  of  the  defendant  as  wan- 
ton or  malicious.     Parties  are  usually  not 
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bkckward  about  nuking  their  clninii  large 
eDOUgh)  and,  nh«n  plaintiffs,  represeated 
by  competeot  counsel,  plainly  indicate  the 
extent  of  relief  they  desire,  it  is  not  the 
policy  of  the  law  to  grant  them  more. 

Construing  the  action,  therefors,  aa 
tor  compensatory  damages  only,  the  rem 
ing  and  vital  question  is  whether  it  can  be 
maintained  in  the  courts  of  this  state.  The 
Missouri  supreme  court  has  held  that  a 
statute  creating  a  liability  which  did  not 
exist  at  common  taw,  and  prescribing  the 
person  who  shall  have  the  right  to  enforce 
it,  can  be  enforced  only  by  the  person  so 
prescribedi  and  that  the  statute  of  Missouri, 
providing  {%  648,  Kev.  Stat  18BB)  that, 
whenever  a  cause  of  action  has  accrued  un- 
der the  laws  of  another  state,  and  the  per- 
sona entitled  to  the  benefit  are  not  entitled 
by  the  laws  of  such  state  to  prosecute  the 
action  in  their  own  name,  it  may  be  brought 
in  Missouri  by  a  persim  appointed  by 
court  for  that  purpose,  was  void,  for 
reason  that  no  state  has  the  power  to  create 
a  liability  for  an  act  done  beyond  its  ter- 
ritorial limits.  McOinnis  v.  Missouri  Car 
ft  Foundry  Co.  174  Mo.  226,  233,  BT  Am. 
St.  Rep.  653,  73  S.  W.  660,  688.  It  was 
there  said :  "Our  statute  attempts  to  enforce 
the  liability  created  by  the  statute  of  Illi- 
nois, not  through  the  person  who  alone  is 
given  the  right  under  the  Illinois  law  to 
enforce  it,  but  through  a  person  who  would 
have  no  right  to  enforce  ttie  liability  in  that 
state.  ...  As  pointed  out,  it  takes 
both  paragraphs  of  tue  Illinois  law  to  sup- 
port the  action  in  that  state;  and  it  is  in- 
congruous to  say  tnat  a  vital,  component 
part  can  be  segregated  from  the  entity  of 
which  it  is  a  necessary  part,  and  be  trans- 
planted into  the  laws  of  another  state,  while 
the  entity  la  incapable  of  being  so  trans- 
planted or  enforced.  Nor  can  such  a  com- 
ponent part  be  transplanted,  and  be  graft- 
ed onto  or  supplemented  by  a  law  of  such 
other  state,  so  as  to  make  the  two  parts, 
dependent  for  their  existence  upon  separate 
sovereign  wills,  a  complete  and  valid  law." 
174  Mo.  234. 

In  Newlin  v.  St.  Louis  k  B.  T.  H,  Co.  222 
Mo.  376,  392,  121  8.  W.  125,  130,  it  was 
ruled  that  an  action  could  not  be  maintained 
in  Missouri  for  an  injury  arising  in  Kansas 
from  the  failure  of  a  railroad  company  to 
hloclc  its  switches;  the  Missouri  statute  re- 
quiring such  blocking,  but  the  Kansas  stat- 
utes making  no  such  requirement.  In  tlie 
opinion,  the  court  said  that  comity,  in  a 
legal  sense,  must  he  courtesy  in  fact  as 
well  as  in  name;  that,  "In  administering 
the  substantive  laws  of  a  sister  state,  we 
administer  them,  not  our  own;  and  .  .  . 
we  should  not  administer  tiiem  either  more 
or  less  blandly  than  do  our  sister's  courts. 
40  L.R.A.(N.8.) 


This  in  order,  on  the  one  hand,  to  not  re- 
fuse jurisdiction  by  a  too  sour  or  cold  com- 
plexion, or  to  repel  it  by  corroding  onr  si^ 
ter's  law;  or,  on  the  other  hand,  to  not  toll, 
entice,  and  coax  jurisdiction  from  oar  as- 
ter's coorti,  thereby  {under  a  mask  of  cour- 
tesy) draining  jurisdiction  away  from  them 
by  an  enlarged  and  alluring  interpretation 

In  Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
17,  26  L.  ed.  439,  441,  it  was  decided  that 
a  right  imptsed  by  the  statute  of  a  state 
may,  when  transitory,  be  asserted  and  en- 
forced in  any  circuit  court  of  the  United 
State*  having  jurisdiction  of  the  subject- 
matter  and  the  parties.  Mr.  Justice  Miller, 
in  the  opinion,  said;  "It  is  indeed  a  right 
dependent  solely  on  the  statute  of  the  state; 
but  when  the  act  is  done  for  which  the  law 
says  the  person  shaLI  be  liable,  and  the  ac- 
tion by  which  the  remedy  is  to  be  enforced  i» 
a  personal  and  not  a  real  action,  and  is  of 
that  character  which  the  law  recogaiiea  as 
transitory,  and  not  local,  we  cannot  see 
why  the  defendant  may  not  be  held  liable 
in  any  caurt  to  whose  jurisdiction  he  cin 
be  subjected  by  personal  process  or  by  volun- 
tary appearance,  as  was  the  case  here.  It 
is  dilllcult  to  understand  how  the  nature  of 
the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it,  is  in  any  manner  dependent 
on  the  question  wliether  it  is  a  statutory 
right  or  a  common-law  right.  Wtierever, 
by  either  the  common  law  or  the  statute 
law  of  a  state,  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  tbat 
liability  may  be  enforced  and  the  right  of 
action  pursued  in  any  court  which  has  Ju- 
risdiction of  such  matters  and  can  obtain 
jurisdiction  of  the  parties."  This  decision 
was  approved  and  followed  in  Texas  ft  F- 
R.  Co.  V.  Cox,  146  U.  S.  5B3,  SO  L.  ed.  8£B, 
12  Sup.  Ct  Rep.  905,  holding  that  "the 
rule  thus  stated  is  generally  rect^nized  and 
applied  where  the  statute  of  the  state  in 
which  the  cause  of  action  arose  is  not,  in 
substance,  inconsistent  with  the  statutes  or 
public  policy  of  the  state  in  which  tbe  right 
of  action  is  sought  to  be  enforced." 

A  leading  case  is  Higgins  v.  Central  New 
England  ft  W.  R.  Co.  155  Mass.  ITS,  31 
Am.  St.  Rep.  544,  29  N.  E.  534,  deciding  thit 
an  administrator  appointed  in  Massachu- 
setts could  maintain  an  action  for  tlie 
wrongful  death  of  his  intestate  in  Connecti- 
cut, although  the  incidents  of  tbe  recovery 
differed  from  tliose  of  an  action  brought 
in  Connecticut,  It  was  said  that  the  prin- 
ciples of  comity  require  that  in  cases,  other 
than  penal  actions,  the  foreifi[n  law,  if  not 
contrary  to  public  policy,  abstract  justice, 
or  pure  morals,  or  calculated  to  injure  tbe 
state  or  its  citizens,  should  be  recognised 
and  enforced.     It  was  pointed  out  that  the 
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atatutes  of  the  two  states  differed  somewhat, 
that  of  Connecticut  deducting  the  coBta  and 
expensea  of  suit  before  distributing  the  dam- 
agea,  and  alao  allowing  exemplary  and  vin- 
dictive  damagea;  and  it  was  said;  "If,  in 
the  action  prosecuted  here,  neithei  the  ex- 
peoMB  of  the  suit  nor  exemplar;  nor  vin- 
dictive damages  can  be  recovered,  that  fact 
IB  no  hardship  upon  the  defendant.  There 
is  no  reason  why  the  plaintiff  may  not  be 
allowed  to  waive  these  elements  of  damage 
by  bringing  his  action  in  a  forum  where  they 
-cannot  be  allowed." 

The  precise  question  has  not  been  before 

this  court;   but  one  somewhat  similar  has 

received  consideration.    In  Dale  v.  Atchison, 

T.  ft  S.  P.  R.  Co.  B7  Kan.  601,  47  Pac.  621, 

it  waa  held  that  a  statut)>  of  New  Mexico, 

providing  that  for  death  by  wrongful  act 

the  party  should  "forfeit  and  pay  for  every 

person  and  passenger  so  dying  the  sum  of 

$5,000,"  being  penal  in  ita  r^atyp,  could  not 

be  enforced  in  our  courts;  that,  the  law  of 

Kansas    being   strictly    compensatory,    and 

that  of  New  Mexico  strictly  penal,  if  we 

should  attempt  to  enforce  the  latter  to  the 

extent  of  which  it  was  compensatory  only, 

/"we  should  find  ourselves  in  the  position  of 

/  having  to  resort  to  that  statute  to  creat_e 

I  the  liability,  and  then  meaBurethat  iiiibijit^ 

I  by   the  pr jnc ij!.l ea .  ahtain ing_  in   thia   stgtg, 

(  .     .  ~ '.     Under  the  authorities,  the  obstacles 

'   in  the  way  of  affording  the  plaintiffs  any 

relief  in  this  case  appear  insurmountable; 

and   we  feel  constrained   to  hold   that  the 

courts  of  this  state  will  not  undertake  the 

enforcement  of  a  statute  penal  in  part,  and 

so  dissimilar  in  principle  from  the  law  of 

Matheson  v.  Kanaas  City,  Ft.  S.  ft  M.  R. 
Co.  61  Kan.  867,  666,  60  Pac.  747,  held 
that  the  Missouri  statute  (§  2864),  pro- 
viding for  a  penalty,  could  not  t>e  enforced 
here.  It  was  there  said:  "Upon  the  grounds 
«f  comity,  a  cause  of  action  arising  in  one 
state  under  a  statute  may  be  asserted  in 
another,  where  the  latter  gives  the  same 
right  of  action,  and  there  is  a  substantial 
similarity  in  the  statutes  of  the  two  states. 
If  the  Missouri  statute  is  penal  in  ita 
nature,  and  the  right  of  recovery  given  by 
it  is  inconsistent  with  the  policy  and  laws 
-of  this  state,  the  action  is  not  maintainable, 
and  the  decision  of  that  question  is  con- 
trolled by  former  adjudications  of  this 
court.  ...  It  is  true  that  it  is  not 
necessary  that  the  statutes  of  the  two  states 
should  be  exactly  alike;  but  there  must  be 
a  substantial  similarity.  As  will  be  ob- 
served, there  is  an  essential  difference  as 
to  who  may  bring  the  action  and  may  con- 
stitute the  beneficiaries  of  the  penalty 
awarded."    61  Kan.  670. 

In  Swisher  v,  Atchison,  T.  ft  S.  F.  R.  Ca 
40  L.R.A.(N.S.} 


76  Kan.  97,  102,  '90  Pac.  B12,  B14,  it  was 
held  that  a  cause  of  action  not  existing  at 
common  law,  but  created  by  a  statute  of  an- 
other state,  when  presented  to  the  courts 
of  this  state  for  enforcement,  will  be  held 
to  consist  not  merely  of  the  right  given,  but 
also  of  all  the  conditions  and  limitations  at- 
tached thereto  by  the  atatute  where  it  was 
created.  The  action  waa  brought  under  the 
New  Mexico  statute,  giving  a  cause  of  action 
in  favor  of  certain  relatives  of  persons 
whose  death  might  be  caused  by  the  wrong- 
ful act  of  another,  requiring  a  certain  notice 
to  be  served  within  ninety  days  as  a  con- 
dition precedent;  and  it  was  held  that  such 
notice  was  an  essential  part  of  the  right 
given.  It  was  said:  "It  does  not  aeem  rea- 
sonable that  a  cause  of  action  created  by 
the  law  of  one  state  should  be  materially 
enlarged  when  the  beneficiary  moves  across 
the  state  line,  and  appeals  to  the  courts  of 
another  state  to  enforce  hia  imparted  right. 
The  rule  of  state  comity  does  not  contem- 
plate Buch  a  result." 

It  is  argued  by  the  plaintiffs  that  %  47, 
chap.  182,  Laws  of  1009,  permits  the  main- 
tenance of  this  action  here;  "Whenever  a 
cause  of  action  has  accrued  under  or  by 
virtue  of  the  laws  of  any  other  state  or 
territory,  such  cause  of  action  may  be  sued 
upon  in  any  of  the  courts  of  this  state  by 
the  person  or  persons  who  are  authorized 
to  bring  and  maintain  an  action  thereon  in 
the  state  or  the  territory  where  the  same 
arises."  The  evident  purpose  of  this  stat- 
ute, however,  is  to  extend  to  litigants  from 
another  state  the  mere  personal  right  to 
sue,  which  is  granted  .them  by  the  sister 
state,  and  not  to  enlarge  or  change  the 
cause  of  action.  As  said  in  Berahears  v. 
Nelson  Distilling  Co.  80  Kan.  194,  101  Pac. 
1011 :  "It  was  intended  to  enlarge,  and  not 
to  roBtrict,  the  right  to  bring  actions  in 
this  state."  But  it  was  not  intended  to 
enlarge  the  causes  of  action  themselves. 

One  thing  is  perfectly  plain.  Under  the 
statute  in  question,  it  would  be  possible  for 
a  plaintiff  in  Missouri  to  recover  a  mere 
pittance  as  actual  damages  and  a  verdict 
for  thouBands  of  dollars  aa  punitive  dam- 
ages, which  cannot  be  done  in  this  state. 
It  is  equally  plain  that  in  Missouri  a  plain- 
tiff might  recover  actual  damages  only;  and 
that,  unless  his  allegations  and  proof  were 
such  as  to  warrant  it,  he  could  not  recover 
anything  by  way  of  exemplary  damages. 
When,  therefore,  he  comes  with  the  latter 
kind  of  a  case  to  a  court  of  this  state,  be  is 
in  reality  asking  only  the  same  relief  which 
he  might  obtain  in  the  courta  of  bis  own 
state;  and  no  reason  is  apparent  why,  up- 
on ordinary  principles  of  comity,  our  courts 
should  not  extend  to  him  the  right  to  vi 
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for  all  that  b«  might  uk  in  Missouri,  our 
courts  could  not  grant  him  the  relief 
BOuj^ht;  but,  when  be  comes  here  in  the 
same  attitude  in  which  a  party  would  come 
if  the  statute  authoriced  compenastorj 
damages  only,  we  see  no  reuoa  whj  he  may 
not,  with  AS  much  justice  and  consiatency, 
maintain  his  action  as  i(  the  statuie  made 
no  provision  for  other  than  actual  dam- 
ages. The  difference  in  principle  between 
the  Kansas  and  Missouri  itatutes  is  that 
the  one  makes  the  recovery  of  punitive  dam- 
ages impossible,  and  the  other  makes  such 
recovery  possible  only  when  the  allegations 
and  proof  are  such  as  to  show  wanton  neg- 
ligence. By_g^ertaining  a  cause  of  action 
in  whic]!  the  plaintiffH  seek  only  to  recover 
actual  damagsji^we  are  not  violating  any 
^principle  or  policy  of  our  own  law,  but 
are  simply  permitting  a  citizen  ol  a  sister 
state  to  proceed  along  the  line  upon  which, 
for  the  purposes  of  thia  case,  the  policy  of 
the  two  states  is  identical. 

We  are  constrained  to  hold,  therefore, 
that  the  iiemurrer  was  property  overruled; 
*nd  the  ruling  ii  affirmed. 

All  the  Justices  concur. 

Fetition  for  rehearing  denied. 


WALTER  L.  HILL  et  Rl. 

JAMES  S.  MURPHY  et  al. 

(212  Mass.  1,  98  N.  E.  781.) 

Corporation  —  libel  by  dlrectora  —  duty 
to  reimburse  compftny. 

1.  Directors  of  a  corporation  who  mali- 
cioUBly,  and  to  gratify  their  own  personal 
ends,  circulate  a  libel  for  wbich,  although 
it  is  ultra  viret,  the  corporation  is  held  lia- 

Xote.  —  LlabiUty  of  offtcera  or  directors 
to  corporation  for  amount  U  haa  been 
oompelled  to  pay  becatMe  of  their 
tort. 

The  present  note  does  not  discuss  the  lia- 
bility of  officers  or  directors  for  abuse  of 

their  trust,  or  misapplication  of  funds  of 
the  corporation,  nor  their  liability  for  suf- 
fering the  corporate  funds  to  be  lost  or 
wasted  hy  negligence  or  inattention  to 
duties  (on  those  questions  sec  note  in  56 
)  L.R.A.  751 )  ;  but  it  seeks  only  to  deter- 
mine the  liability  of  such  offlcers  to  reim- 
burse the  corporation  for  amounts  it  has 
been  compelled  by  suit  or  otherwise  to  pay 
to  a  third  person  because  of  their  torts 
against  such  third  person. 


hie,  are  bound  to  reimhurw  the  corporatiou 

for  the  loss  thereby  caused  to  it. 

Same  —  Action  by  minorily   stockbohl- 

2.  Minority  stockholders  may  maintain 
an  action  on  behalf  of  the  corporation  ti> 
compel  directors  to  reimburse  tbe  corpora- 
tion for  loss  occasioned  to  it  by  their  cir- 
culation of  a  libel,  where  those  in  controi 
ol  the  corporation's  affairs  refuse  to  act. 
Same  —  seclBfactlon  of  esecatlon  —  lia- 
bility of  treasurer, 

'd.  The  treasurer  of  a  corporation  cannot 
be  held  personally  liable  to  it  for  satisfy- 
ing an  execution  against  it  because  of  a 
libel  published  by  its  directors,  in  which  be 
had  no  part. 

Jadgmcnt  —  publication  of  libel  —  bar 
to  action  by  corporation. 
i.  A  Judgment  in  favor  of  directors  in 
an  action  to  hold  them  liable  for  the  pub- 
lication of  a  libel  to  the  one  libeled  is  not 
a  bar  to  an  action  againat  them  on  behalf 
of  the  corporation,  to  compel  them  to  le- 
imburse  it  for  damages  which  it  has  heea 
compelled  to  pay  because  of  such  publica- 
tion. 


(May  23,  1»12.) 

RESERVATION  hy  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  opin- 
ion of  the  full  bench  of  an  action  brought 

by  minority  stockholders  of  the  Eastern 
Cold  Storage  Company  to  hold  the  directors 
personally  liable  for  tb«  publication  of  a 
libel  for  which  the  corporation  had  been 
compelled  to  pay  damages.  Decree  far 
plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  H.  Cblld,  for  plaintiffs: 

The   plaintiffs  may  maintain   the   action. 

Davis  v.  Old  Colony  R.  Co.  131  Mass.  25S, 
41  Am.  Rep.  221;  Richardson  v.  Clinton 
Wall  Trunk  Mfg.  Co.  181  Mass.  580,  M 
N.  E.  400;  Von  Arnim  v,  American  Tube 
Works,  IBS  Mass.  GIS,  74  N.  E.  680;  Bieir- 
er  v.  Boston  Theatre,  104  Mass.  378;  Blair 

responsibility  for  losses  happening  through 
mistaliea  of  judgment  and  honest  errors  in 
exercising  their  discretionary  powers  ap- 
plies in  general  only  where  they  act  within 
the  scope  of  their  powers;  where  they  as- 
sume to  act  outside  the  powers  conferred 
upon  them  or  upon  the  corporation,  for  any 
losses  happening  in  consequence  of  such  sc- 
tion  their  liability  rests  upon  a  higher 
ground  than  mere  negligence, — it  rests  upon 
the  ground  of  an  affirmative  breach  of  truati 
and  they  are  liable  to  make  good  such  losses. 
10  Cyc.  833. 

A  corporation  may  aue  ita  directors  to 
redress  or  to  recover  damages  for  wrongs 
inflicted  by  them  upon  the  corporaUon,  ei- 
ther at  law  or  in  equity.    10  Cyc.  835. 

Hiu.  V.  Mtntrmr  holds  that  directon  are 
bound  to  reimburse  a  corporation  for  loas 
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V.  Telegrun  Newspaper  Co.  172  Mmb.  201, 
61  N.  £.  1080;  Atherton  v.  EmerHon,  IBS 
Mau.  213,  S5  N.  E.  630. 

Where  the  wrong  u  affirnative.  oa 
part  of  the  directors,  as  in  thie  case,  tbey 
are  liable  for  the  misuse  of  the  corporate 

Penney  v.  Bryant,  70  Neb.  127,  OS  N. 
£.  1033;  Macklem  t.  Falee,  130  Mich,  es, 
8»  N.  W.  681;  Bosworth  v.  Allen,  168  N. 
Y.  157,  fi5  L.R.A.  761,  85  Am.  St.  Rep. 
667,  61  N.  E.  163;  Butts  v.  Wood,  37  N. 
Y.  317;  Bowers  t.  Male,  188  N.  Y.  28,  78 
N.  E.  677;  Peabody  v.  Flint,  6  Allen,  52; 
March  v.  Eastern  R.  Co.  43  N.  H.  615; 
Old  Dominion  Copper  Min.  A,  Smelting  Co. 
V.  Bigelow,  203  Maes.  169,  ante,  314,  S9  N. 
E.   193. 

Meesre.  John  R.  Marpby  and  Walter 
A.  Bnle,  for  defendants; 

The  defendant  directors  are  not  bound  in 
the  case  at  bar  by  the  judgment  in  the  libel 

Bartlett  T.  Boston  Gaslight  Co.  122  Mass. 
209;  Norton  t.  Huxley,  13  Gray,  285;  Bur- 
len  V.  Shannon,  09  Mass.  200,  90  Am.  Dec. 
733;  Elliott  V.  Hayden,  104  Mass.  180; 
Worthington  v.  Waring,  167  Mass.  421,  20 
L.R.A.  342,  34  Am.  St.  Rep,  204,  32  N.  E. 
744. 

Courts  will  not  interfere  with  the  con- 
trol of  corporations  by  their  directors  and 
a  majority  of  their  stockholders. 

Dumphy  t.  Traveller  Newspaper  Asso. 
146  Mass.  495,  16  N.  E.  426;  Hawes  T. 
Oakland  (Hawcs  t.  Contra  Costa  Water 
Co.)  104  U.  S.  450,  26  L.  ed.  827;  Gamble 
T.  Queens  County  Water  Co.  123  N.  Y.  91, 
9  L.R.A.  527,  26  N.  E.  201;  Beveridge  v. 
New  York  Elev.  R.  Co.  112  N.  Y.  1,  2 
L.R.A.  648,  18  N.  E.  489;  Leslie  t.  Loril- 
lard,  110  N.  Y.  519,  1  L.R.A.  456,  18  N. 
E.  363;  Hart  t.  O^densburg  i.  L.  C.  R.  Co. 
SS  Bun,  316,  35  N.  Y.  Supp.  666;  Flynn 
T.  Brooklyn  City  R.  Co.  0  App.  DiT.  269, 
41  N.  Y.  Supp.  606;  Henneasy  t.  Muhle- 
man,  40  App.  Div.  175,  57  N.  Y.  Supp.  854. 

sustained  because  of  their  malicious  and 
«lira  viret  publication  of  a  libel  against  a 
third  person. 

No  other  decision,  has  been  found  upon 
this  precise  point,  hut  the  following  cases 
are  given  as  analogous: 

The  directors  of  a  corporation,  who  fraud- 
ulently issue  and  negotiate  promissory  noteu 
in  its  name,  which  notes  have  reached  the 
hands  of  a  bona  fide  purchaser  for  value, 
and  haTa  thus  become  legal  obligations 
against  the  corporation,  although  not  paid, 
are  guilty  of  a  tort,  and  in  the  absence  of 
special  cireumstsnces  diminishing  their  val- 
ue are  presumptively  liable  to  the  corpora- 
[ion  for  the  face  value  of  the  notes.  Here, 
in  a  sense,  there  was  a  tort  against  thd  bona 
fide  purchaser,  altbougb  more  strictly  tba 
40  L.aA.(N.8.) 


Mere  errors  of  judgment  are  not  sufficient 
to  make  directors  liable. 

Leslie  v.  Lorillard,  110  N.  Y.  SIO,  1 
L.R.A.  456,  13  N.  E.  303;  Hennessy  v. 
Muhleman,  40  App.  Div.  175,  57  N.  Y. 
Supp.  854;  Flynn  v.  Brooklyn  City  R.  Co. 
9  App.  Div.  280,  41  N.  Y.  Supp.  686;  Sieg- 
man  t.  Maloney,  63  N.  J.  Eq.  422,  51  Att. 
1003;  Giunble  v.  Queens  County  Water  Co. 
123  N.  Y.  91,  0  L.R.A.  627,  26  N.  E,  201. 

The  alleged  libel  was  juetifled. 

Peel  V.  London  &  N.  W.  R,  Co.  23  Times 
L.  R.  85;  Hoyt  v.  Thompson,  IB  N.  Y.  216; 
Gamble  v.  Queens  County  Water  Co.  123 
N,  Y,  01,  9  L.R.A.  627,  25  N.  E.  201;  Flynn 
V.  Brooklyn  City  R.  Co.  »  App.  Div.  269, 
41  N.  Y.  Supp.  566;  Bartlett  v.  Boston  Gas- 
light Co.  122  Mass.  200;  Finn  v.  Western 
R.  Corp.  102  Mass.  2S3;  ClufT  v.  Mutual 
Ben.  L.  Ins.  Co.  99  Mass.  317;  Duffie  v. 
Boston  Elev.  R.  Co.  191  Mass.  563,  77  N. 
E.  103S;  Newball  v.  Enterprise  Min.  Co. 
205  Mass.  585,  137  Am.  St.  Rep.  461,  91 
N.  E.  905. 

De  Conrcj,  J.,  delivered  tbe  opinion  of 
the  court; 

It  muat  be  assumed,  for  the  purpose  of 
the  demurrer,  that  the  following  facts  al- 
leged in  the  bill  are  true:  The  defendants 
Mutphy,  Musgrave,  Simon  da,  Jones,  and 
Mason,  as  directors  of  the  Eastern  Cold 
Storage  Company,  and  in  its  name,  pub- 
lished a  false  and  malicious  libel  of  and 
concerning  one  Walter  L.  Hill,  in  connection 
with  his  official  acts  as  treasurer  and  direc- 
tor of  the  company.  Hill  brought  an  action 
against  the  corporation  for  the  libel,  and 
recovered  judgment  for  a  substantial 
amount;  and  this  sum,  together  with  the 
expenses  incurred  in  defending  the  action, 
was  paid  by  the  defendants  out  of  tbe 
treasury  of  the  corporation.  It  is  farther 
alleged  that  the  publication  of  the  libel  vas 
wholly  outside  the  legitimate  business  of 
the  Eastern  Cold  Storage  Company,  that 
it  was  maliciously  circulated  by  the  defend- 

tort  was  against  the  corporation.  Metro- 
politan Elev.  R.  Co.  V.  Kueeland,  120  N.  Y. 
134,  8  L.R.A.  253,  17  Am.  St.  Rep.  610,  24 
N.  E.  381. 

The  manager  of  a  corporation  who  oper- 
ates its  business  in  such  a  way  as  to  vio- 
late the  law,  and  then,  in  order  to  ward 
off  prosecution  for  such  violation,  pays  out 
from  the  corporate  treasury  "hush  money." 
is  performing  an  act  malum  prohibitum  or 
malum  in  se,  and  will  he  held  to  a  strict 
accountability,  and  will  be  compelled  to  re- 
fund the  amount  bo  paid  out.  Here  the 
wrong  was  only  a  general  one  against  the 
public,  or  against  public  policy.  Roth  v. 
Robertson,  64  Misc.  343,  118  N.  Y.  Supp. 
351.  H.  O.  Stk 
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ant  directors  to  iojure  the  plaintiff  and  to 
gratify  their  own  personal  ends,  and  that 
demand  was  made  upon  them  to  reimburae 
the  corporation. 

Ctearij  the  bill  sets  out  a  caiue  of  action 
in  favor  o[  the  corporation  against  the  de- 
fendant directore.  When  director!  int«n- 
tionaily  act  ultra  viret  of  the  corporation, 
they  are  iiable  for  the  loiaes  it  BUBtains 
in  consequence.  Richardson  v.  Clinton  Wall 
Trunk  Mtg.  Co.  181  Mass.  580,  64  N.  E. 
400;  Greenfield  Sav.  Bank  v.  Abercrombie. 
£11  Mass.  262,  30  L.R.A.(N.S.)  173,  »7 
N.  E.  397,  and  case  cited;  Leeds  Estote 
BIdg.  &  L.  Aseo.  v.  Shepherd,  L.  R.  36 
Ch.  Div.  787,  67  L.  J.  Ch.  N.  S.  46,  57  L. 
T.  N.  S.  6S4,  36  Week.  Rep.  322 ;  Williams 
T.  McDonald,  42  N.  J.  Eq.  392.  7  Atl.  866. 
And  regardless  of  whether  the  publishing 
of  the  libel  was  within  the  powers  of  the 
corporation,  the  tortious  act,  alleged  to 
be  wilfully  done  by  the  directors  to  gratify 
their  own  personal  ends,  was  a  breach  of 
the  duty  tliey  owed  as  quasi  trustees,  and 
it  half  resulted  in  loss  to  the  corporation. 
Fogg  V,  BoBtoD  t  L.  R.  Corp.  148  Mass.  613, 
12  Am.  St.  Rep.  683,  20  N.  E.  lOB.  The 
liability  of  directors  is  not  limited  to  coses 
where  the  loss  to  the  corporation  results 
frc*n  fraudulent  misconduct  on  their  part. 
or  where  they  have  received  Bnancial  prof- 
it which  in  equity  belongs  to  the  company. 
Von  Arnim  v.  American  Tube  Works,  1S8 
Mass.  515,  74  N.  E.  680;  Greenfield  Sav. 
Bank  t.  Simons,  133  Mass.  415.  And  the 
familiar  decisions  of  nonliability  of  di- 
rectors acting  honestly  and  within  their 
powers  for  losses  sustained  by  the  corpora- 
tion through  their  negligence  do  not  apply. 
Lyman  v.  Bonney,  113  Mass.  222;  Overend, 
G.  ft  Co.  V.  Qibb,  L.  R.  6  H.  L.  480,  42 
L.  J.  Ch.  N.  8.  67 ;  Hun  v.  Cary,  82  N.  Y. 
65,  37  Am.  Rep.  646;  Savings  Bank  v.  Ca- 
perton,  87  Ky.  306,  12  Am.  St.  Rep.  488, 
8  8.  W.  885.  See  Phcenix  Ins.  Co.  v.  Pris- 
sell,  142  Mass.  613,  8  N.  E.  348. 

This  liability  ordinarily  would  be  en- 
forced in  an  action  at  law  by  the  corpora- 
tion, but  where  those  in  control  refuse  to 
act,  the  minority  stockholders  may  bring 
a  bill  in  equity  in  behalf  of  and  for  ttie 
benefit  of  the  corporation.  The  allegations 
in  the  bill,  while  somewhat  meager,  fairly 
bring  the  case  within  the  rule  where  the 
plaintiffs  have  no  remedy  within  the  corpo- 
ration. Brewer  v.  Boston  Theatre,  104 
Mass.  378;  Dumphy  v.  Traveller  Newspaper 
Asso.  146  Mass.  4(15,  16  N.  E.  426. 

It  is  conceded  that  if  a  case  is  stated 
against  the  directors,  then  the  corporation 
is  a  proper  party.  As  to  the  defendant  di- 
rectors and  the  corporation,  the  demurrer 
must  be  overruled. 

But  the  demurrer  of  the  defendant  Smith 
40  L.R.A.{N.S.) 


must  be  sustained.  He  was  : 
in  publishing  the  alleged  libel,  and  did  only 
his  duty  as  treasurer  in  paying  the  execu- 
tion against  the  corporation.  The  allega- 
tion that  deraaud  was  made  upon  him  to 
proceed  "in  accordance  with  the  by-laws  of 
said  corporation"  to  collect  from  the  direc- 
tors the  same  expended  in  paying  the  judg- 
ment and  expenses  is  insufficient  without 
setting  out  by-laws  tliat  authorira  suck 
proceedings  by  the  treasurer. 

Upon  the  Issues  raised  by  the  bill  and 
answer  the  all^ations  in  tlie  answer  are 
controlled  by  the  agreed  statement  of  facts. 
Taunton  v,  Taylor,  116  Mass.  254.  The  ad- 
mission that  "it  is  useless  for  the  plaintiOd 
to  seek  for  the  relief  sought  for  in  their 
bill  by  any  action  within  the  corporation" 
establishes  the  right  of  the  plaintiffs  to  re- 
cover if  the  Eastern  Cold  Storage  Company 
itself  could  maintain  the  action-,  and  the 
demand  admittedly  made  upon  the  defend- 
ant directors  to  reimburse  the  oorporation 
appears  to  be  sufficient,  if  demand  was  nec- 
essary. The  defendants  seek  thereby  to 
raise  two  questions  in  addition  to  those  re- 
sulting from  the  demurrer.  The  first  is 
that  in  publishing  the  circular  letter,  the 
defendant  directors  were  protected  by  the 
law  of  privileged  communications.  With- 
out conceding  that  this  question  is  open  In 
an  action  by  the  corporation  for  reimburse- 
ment, it  is  not  supported  by  the  answer  oi 
agreed  facts.  Aside  from  the  general  de- 
nial in  the  answer  that  the  defendants  pub- 
lished a  false  and  malicious  Kbel,  it  is  not 
stated  that  the  circular,  which  it  is  agreed 
was  signed  and  published  by  them,  was  in 
the  performance  of  any  duty  or  in  good 
faith,  without  actual  malice;  nor  is  there 
any  denial  of  the  allegations  that  the  pub- 
lication was  wholly  outside  the  legitimate 
business  of  the  corporation,  and  was  is- 
sued to  gratify  the  personal  ends  of  the 
directors.  The  other  defense  argued  i> 
tliat  the  defendants  were  sued  individually 
by  aaid  Hill  for  the  same  libel,  and  that 
judgment  was  entered  for  them.  The  rM- 
ord  in  the  two  actions  brought  by  Hill  is 
not  before  us.  Presumably  the  corporation 
was  held  answerable  because  the  libel  was 
published  by  its  agents  in  the  course  of 
their  business.  Fogg  v.  Boston  i  L.  B. 
Corp.  supra.  And  while  the  plaintiff  could 
recover  against  either  the  principal  or 
agents,  he  could  not  look  tu  both  where  the 
tort  complained  of  was  not  their  joint  set 
Parsons  v.  Winchell,  6  Cush.  692,  62  Am. 
Dec.  746;  Mulchey  v.  Methodist  Retigioiu 
Soc.  126  Mass.  487.  But  whatever  the  ei- 
planation,  the  issues  and  parties  were  dilTer- 
ent,  and  the  judgment  in  the  former  action 
is  not  a  bar  to  recovery  in  the  present  one. 
In  that  proceeding  the  question  was  whetb- 
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«r  the  defendante  were  ittdivtduallj  liable 
to  Hill)  in  the  present  one  tbe  corporation 
aeekB  indemnity  for  tbe  dam  ages  it  suffered, 
due  to  tbe  misuse  of  tbeir  powers  by  the 
defendants  while  Eicting  as  its  directors. 

A  decree  for  tbe  plaintiff  is  to  be  entered; 
its  form  and  details  to  be  settled  before  a 
single  justice. 

So  ordered. 

Petition  for  rebearing  overruled. 
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Pleading  —  statutory  duty  —  failure  to 
establish  —  risht  to  dlsmlasal. 

1.  Failure  to  establisb  the  statutory  duty 

Sate.  —  Sight   of   employee   to   rely 
statute  requiring  signal   to   be  given 
by  train  approaching  erogelng. 

There  is  a  decided  conSict  of  authority  as 
to  whether  the  various  statutes  requiring  a 
bell  to  be  rung  or  a  trhistle  to  be  blown  on 
railway  trains  when  they  are  within  a  cer- 
tain distance'  from  a  public  crossing  are 
«nacted  for  the  benefit  of  such  members  of 
the  public  Eis  may  be  using  tbe  crossing 
only,  and  not  for  the  benefit  of  the  rail- 
way employees  themselves. 

That  such  a  statute  is  not  enacted  for 
the  protection  of  employees  was  laid  down 
in  Union  P.  R.  Co.  v.  Elliott,  64  Neb.  289, 
74  N.  W.  627;  Rogers  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  69  C.  C.  A.  321,  138  Fed. 
673;  Norfolk  &  W.  E.  Co.  v.  Gesswine,  75 
C.  0.  A.  214,  144  Fed.  56;'  Louisville  ft  N. 
R.  Co.  T.  Holland,  1Q4  Ala.  73.  137  Am. 
St.  Rep.  25,  51  So.  365;  Lacy-Bnek  Iron  Co. 
T.  Holmes,  164  Ala.  90,  61  So.  236;  Central 
of  Georgia  H.  Co.  v.  Harper.  124  Ga.  830, 
53  8.  E.  391;  Fore  v.  Chicago  &  A,  B,  Co. 
114  Mo.  App.  651,  89  S.  W.  1034.  And  see 
Lepabs  v.  MiciiioAK  C.  G.  Co. 

Nor  does  a  provision  of  tbis  tenor  cre- 
ate a  duty  in  favor  of  a  watchman  stationed 
to  look  out  for  the  trains  and  guard  the 
public.  Ruane  v.  Lake  Shore  ft  M.  S.  R, 
Co.  64  III.  App.  35B. 

In  Rohhack  v.  Pacific  R.  Co.  43  Mo.  187, 
it  was  held  that  a  statute  which  required 
a  signal  to  be  given  by  a  train  approaching 
a  public  crossing  wae  not  to  be  considered 
for  the  hcneflt  of  employees,  since  it  did 
not  appear  that  they  were  in  any  greater 
danger  at  such  croasing  than  at  private 
crossings  where  the  statute  did  not  require 
signals  to  be  given. 

In  an  action  for  injuTiei  to  laborers  upon 
40  L.R.A.{N.S.)  70 


to  sound  a  warning  when  a  railroad  train 
approached  a  highway  crossing,  as  set  out 
in  a  complaint  to  recover  for  the  negligent 
killing  of  a  person  at  the  crossing,  will  not 
defeat  the  action,  if  the  complaint  also 
charges  failure  to  equip  the  engine  with  a 
proper  whistle  as  required  by  the  oommon 
law. 

Railroad  —  blghway   crossing  —  absence 
of  wbletle  — liability. 

2.  A  railroad  company  is  liable  for  run- 
ning down  a  person  at  a  street  crosaing  be- 
cause of  failure  to  equip  its  engine  with  a 
suitable  whistle  to  warn  persons  of  its  ap- 
proach. 

Evidence  —  prior  statements  —  contra- 
dlcUon  ^  Impeachment. 

3.  An  engineer  called  by  the  railroad  com- 
pany in  an  action  to  hold  it  liable  for  kill- 
ing a  person  at  a  street  crossing  may  be 
asked  on  cross-examination  if  he  had  not 
stated  that  his  whistle  would  not  work  at 
tbe  time  of  tbe  accident,  and,  if  he  denies 
such  statement,  may  be  impeached  by  per- 
sons who  heard  him  make  it. 
Same  —  failure  to  give  signal  —  liabil- 
ity to  section  men. 

4.  Section   men   are   not   entitled   to   the 

a  track,  it  is  error  to  permit  a  witness  to 
testify  that  he  and  the  other  members  of 
the  gang  relied  upon  tbe  cust<nn  ot  the 
company  to  rin?  and  whistle  tor  crossings  to 
warn  them  when  repairing  track  in  the 
vicinity  of  tbe  approach  of  trains,  since  the 
custom  was  merely  a  compliance  with  the 
requirements  of  a  statute  enacted  for  the 
benefit  of  the  public.  Norfolk  ft  W.  R.  Co. 
V.  Gesswine,  75  C.  C.  A.  214,  144  Fed.  66. 

The  absence  of  a  flagman  required  by  a 
city  ordinance  to  be  provided  for  each  street 
crossing  was  held  not  to  be  a  failure  of 
dut^  on  tbe  part  of  the  railroad  company 
to  its  employees,  such  an  ordinance  being 
passed  to  save  the  public  traveling  along 
the  streets  from  injury  from  passing 
trains.  Kansas  City,  Ft.  8.  ft  M.  R.  Co. 
V.  Kirksey,  9  C,  C.  A.  321,  22  U.  S.  App. 
94,  60  Fed.  999. 

Statutes  and  municipal  ordinances  con- 
servative of  the  safety  of  the  public  at  de- 
fined public  places  along  the  highway  are 
not  for  the  benefit  of  the  servants  of  the 
master.  Southern  R.  Co.  v.  Cooper,  - —  Ala. 
— ,  55  So.  211. 

The  fact  that  the  point  at  which  a  station 
agent  was  crossing  the  track  when  the  ac- 
cident occurred  was  within  that  distance 
from  a  public  crossing  at  which  the  signal 
should  have  been  sounded  will  not  enable 
him  to  recover.  Evana  v.  Atlantic  ft  P.  R. 
Co.  62  Mo.  49  (a  decision  upon  Uo.  Oen. 
Stat.  1S66,  chap.  63,  g  38). 

A  railway  servant  who  is  himself  re- 
sponsible tor  the  nonobservance  of  statu- 
tory precautions  is,  of  course,  precluded 
from  recovering  damages  for  injuries  re- 
sulting from  such  nonobservance.  East  ' 
Tennessee,  V.  ft  G.  H.  Co.  v.  Rush.  15  Lea, 
145;  Louisville  ft  N.  R.  Co.  v.  Robertson, 
9  Heisk.  276. 
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nals  „  ,  .  . 

though  the  statute  provides  that  failui 
to  give  the  signal  shall  render  the  company 
liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  aucb 
negligence. 

(March  31,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Ogemaw  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Humphrey,  Grant,  &  Baker, 
with  Messrs.  Coole;  &  Hewitt,  for  appel- 
lant; 

No  right  of  action  by  a  seetion  man  or 
railroad  employee  can  be  based  on  the  fail- 
ure of  defendant  to  sound  the  statutory 
whistles  at  a  highway  crossing- 
Wright  V.  Southern  R.  Co.  80  Fed.  260; 
Norfolk  k  W.  R.  Co,  v.  Gesswine,  7fi  C.  C. 
A.  214,  144  Fed.  SB;  Cleveland,  A.  k  C.  R. 
Co.  v.  Workman,  66  Ohio  St.  509,  90  Am. 
St.  Rep.  e02,  64  N.  K  6B2;  Harty  v.  Cen- 
tral R.  Co.  42  N.  y.  488;  Huff  v.  Chesa- 
peake &  O.  R.  Co.  48  W.  Va.  45,  35  S.  G. 
866;  Rohback  v.  Pacific  R.  Co.  43  Mo.  187; 
Galvin  v.  Old  Colony  R.  Co.  162  Mass.  533, 
30  N.  E.  1B6;  Aerkfetz  v.  Humphreys,  146 
U.  S.  418,  36  L.  ed.  7E8,  12  Sup.  Ct.  Bep. 
83fi;  Randall  v.  Baltimore  A  0.  R.  Co.  109 
U.  8.  47B,  27  L.  ed.  1003,  3  Sup.  Ct.  Hep. 
322;  O'Donell  v.  Providence  k  W.  R.  Co. 
e  R.  I.  211;  Texas  ft  P.  R.  Co.  v.  Eason, 
34  C.  C.  A.  630,  02  Fed.  EB3;  Everett  v. 
Great   Northern  R.   Co.   100   Minn.   309,   9 


L.RA.(N.S.)  703,  111  N.  W.  281,  10  Ann. 
Gas.  294;  Sanborn  v,  Detroit,  B.  C.  A  A 
Co,  91  Mich.  538,  Ifl  L,R.A,  119,  52  N.  W. 
153;  2  Bailey,  Mast,  A  S.  g  2185;  1  Batlef, 
Mast.  A  S.   3$   1174-1275. 

No  negligenee  of  defendant  can  be  proved 
or  considered  by  the  jury  that  is  not  al- 
lied specifically  in  the  plaintiff's  declara- 

Marquette,  H.  A  O.  R.  Co,  v.  Marcott,  41 
Mich.  433,  2  N.  W.  706;  Schindler  v.  Mil- 
waukee, L.  S.  A  W.  R.  Co.  77  Mich.  136, 
43  N,  W.  911;  Flint  A  P.  M.  R.  Co.  t. 
Stark,  38  Midi.  714;  Cowan  v.  Muskegon 
R,  Co.  84  Mich,  583,48  N.  W.  166;  Thomp- 
son V.  Toledo,  A.  A.  A  N.  M.  R.  Co.  91  Mich. 
255,  51  N.  W.  005;  McNally  v.  Colwell. 
01  Mich.  527,  30  Am.  St,  Rep,  494,  52  N. 
W.  70;  Gardner  v.  Detroit  Street  R.  Co.  W> 
Mich.  182,  58  N.  W,  40;  Batterson  v.  Chi- 
cago and  G.  T.  R.  Co.  49  Mich.  185.  13  K. 
W.  508;  Henry  v.  Lake  Shore  A  M.  S.  R- 
Co.  49  Mich.  495,  13  N.  W.  832. 

Mr.  De  V«re  Hall  for  appellee. 

Stone,  J,,  delivered  the  opinion  of  the 

This  is  an  action  on  the  case  for  negli- 
gence brought  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  her  deceased  hus- 
band, Richard  Lepard,  for  damages  claimed 
to  have  been  sustained  by  the  estat«,  and 
to  have  accrued  against  the  defendant  for 
causing  the  death  of  said  Richard  Lepard. 

The  declaration  contained  but  one  count- 
After  allying  that  defendant  was  a  rail- 
road corporation  operating  a  line  of  rail- 
road in  this  state,  the  appointment  of  plain- 
tiff as  administratrix;  that  the  line  of  de- 


On  the  other  hand,  it  has  been  held  that 
railroad  employees  are  entitled  to  the  same 
protection  as  other  persons  in  crossins  rail- 
road tracks  within  the  city  limits  Tn  the 
performance  of  their  duties,  under  a  city 
ordinance  recjuiring  a  bell  on  the  engine  to 
be  rung  continuously  while  a  train  is  with- 
in the  city  limits.  Illinois  C,  R.  Go.  v. 
Gilbert,  157  III.  3G4,  41  N.  E.  724,  affirm- 
ing 61  III.  App.  404;  Gulf,  C,  A  S,  F.  R.  Co. 
V,  Calvert,  11  Tex.  Civ.  App.  297,  32  S.  W, 
246.  To  the  same  effect;  Houston  A  T. 
C.  R,  Co.  V.  Burnett,  49  Tex.  Civ.  App.  244, 
108  S.  W.  404;  Louisville  ft  N.  R.  Co.  v. 
Schroader,  —  Ky.  — ,  113  S,  W,  874;  Illi- 
nois C.  R.  Co.  V.  Mcintosh,  118  Ky.  145, 
80  S.  W,  496,  rehearing  denied  in  118  Ky. 
156,  81  S,   W.  270;   International  A  G.  N. 


Btot,   113  III.  App.  37,  affirmed  in  212  III. 
429,  72  N,  E.  387. 

A  track  repairer  injured  while  working 
at  a  place  where  there  were  many  tracks, 
by  a  train  backing  upon  him  without  its 
bell  ringing  or  having  a  man  stationed  on 
the  car  farthest  from  the  engine,  as  re- 
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quired  hy  a  city  ordinance,  may  recover 
for  his  injuries.  Kelly  v.  Union  R.  ft 
Transit  Co.  95  Mo.  27B,  8  S.  W.  420. 

The  violation  of  an  ordinance  r^ulating 
speed  and  signals  of  trains  is  not  a  risk 
assumed  by  a  railroad  employee,  but  obedi- 
ence to  the  ordinance  is  a  duty  owing  by 
the  railroad  company  to  its  employees. 
Pittsburgh,  C.  G.  A  St.  L.  R.  Co.  v.  Moore, 
152  Ind.  345,  44  L.R.A.  038,  63  N.  E.  290. 

In  Dick  V.  Indianapolis,  C.  A  L.  R.  Co, 
38  Ohio  St.  389,  it  was  thought  unneces- 
sary to  consider  whether  the  act  of  1872 
(69  Ohio  Laws.  49|,  by  which  railroad 
companies  were  made  liable  in'damages  for 
injuries  occasioned  by  a  failure  of  the  en- 
gineer to  sound  the  whistle  and  ring  the 
bell  at  a  public  crossing  on  the  same  level 
with  its  tracks,  was  for  the  protection  of 
travelers  on  the  public  way  only,  or  ex- 
tended to  persons  working  upon  the  track; 
since,  even  in  the  absence  of  such  a  stat- 
ute, it  was  the  duty  of  the  company  to 
make  and  enforce  reasonable  rules  and 
regulations  to  guard  against  danger  at  such 
crossings  and  in  dangeroua  places. 

W.  M.  Q. 
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fendAnt'a  railroad  crossed  a  highway  at 
Ogcman  Springs,  nearly  at  right  angle 
grade  called  Ogemaw  Springs  crosaingi  tliat 
the  injury  was  caused  by  a  freight  train, 
No.  220,  propelled  by  locomotive  engine  No. 
8,357;  that  the  defendant  company,  in  op- 
erating such  train,  was  eubject  to  the  re- 
quiremente  and  limitations  of  S  6292,  Com- 
piled Laws  of  18D7,  regarding  the  blowing 
of  a  steam  whistle  at  highway  croBsinga; 
and  that  plaintiff's  intestate  was  at  the 
time  employed  as  a  section  hand  on 
mile  eection  of  said  railroad,  beginning 
about  a  mils  south  of  said  Ogemaw  Springs 
crossing,  uid  extending  northerly  a  distance 
of  6  miles  from  the  place  of  beginning, — 
the  declaration  averred  that  under  the  reg- 
ulations and  limitations  of  said  section  of 
the  statute  it  was  the  duty  of  defendant: 
(a)  To  plaoe  a  steam  whistle  on  the  locomo- 
tive engine.  [b|  To  place  a  st«am  whistle 
that  could  be  sharply  sounded  on  the  en- 
gine. (c>  To  plaoe,  keep,  and  maintain  a 
steam  whistle  that  could  be  sharply  sound- 
ed on  said  locomotive,  (d)  Not  to  operate 
such  train  with  a  locomotive  having  a 
defective,  imperfectly  constructed  Bt«am 
whistle  that  could  not  be  .sharply  sounded 
at  least  40  rods  before  reaching  this  cross- 
ing, (e)  To  keep  and  maintain  the  whistle 
in  reasonable  repair  so  that  it  could  be 
sharply  sounded,  (f)  To  twice  sharply 
sound  the  steam  whistle  on  the  engine  at 
least  40  rods  before  reaching  Ogemaw 
Springs  crossing.  The  declaration  alleged 
a  violation  of  each  of  these  duties.  It  also 
alleged  that  defendant  owed  other  duties,  aa 
follows:  (a)  To  equip  the  locomotive  with 
a  reasonably  efficient  steam  whistle,  (b) 
To  keep  the  steam  whistle  in  reasonable 
repair,  (e)  Not  to  operate  the  train  with 
a  locomotive  on  which  the  whistle  was  not 
maintained  in  reasonable  repair,  (d)  To 
twice  sharply  sound  the  steam  whistle  40 
rods  before  reaching  Ogemaw  Springs  cross- 
ing. It  allied  a  breaeli  of  each  of  these 
duties,  and  that  the  injury  haf^iened  under 
the  following  circumatanees!  At  about 
5:30  o'clock  A.  If.  on  the  13th  day  <a  June, 
1909,  being  Sunday,  the  section  men  start- 
ed north  over  their  section  with  a  hand 
car.  When  near  the  eroesiiig,  without  sig- 
nal, notice,  or  warning,  this  train  with  the 
defective  steam  whistle  enddenly  ap- 
proached the  crossing,  and  ran  into  and 
collided  with  the  hand  ear  near  the  croas- 
ing,  injuring  and  killing  Lepard.  The  above 
statement  is  sufficient  to  show  the  .issue 
raised  by  the  declaration. 
The  plea  was  the  general  issue. 
Id  the  opening  statement  of  plaintiff's 
counsel  he  used  the  following  language, 
after  referring  to  aaid  9  6292:  "It  is  the 
flrst  contention  of  the  planitiff  that  this 
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not  sounded  as  required  by 
law;  .  .  .  that  if  it  had  been  sounded 
when  those  men  were  at  the  crossing  they 
would  have  heard  it  and  known  of  the  ap- 
proaching train;  and  that,  failing  to  do 
that,  this  right  of  action  accrues  to  the 
person  standing  in  the  place  of  the  plaintiff 
in  this  case.  The  second  contention  of  the 
plaintiff  In  this  case  is  that  they  did  not 
have  a  whistle  on  their  engine  that  could 
sound;  that  this  whisle  was  a  broken  whis- 
tle, a  defective  whistle,  a  whistle  that  only 
corresponded  to  the  escaping  steam,  that  in- 
dicates a  surplus  of  steam;  that  it  waa 
not  an  appliance  that  could  be  sounded 
sharply,  as  the  law  calls  for;  and  tha< 
whatever  may  he  the  law  about  the  firHt 
proposition  about  the  failure  to  sound  it, 
the  rule  as  to  the  second  is  that  the  de- 
fendant was  at  fault  in  sending  out  an  en- 
gine BO  improperly  equipped  that  the  whis- 
tle could  not  be  sounded,  as  required  by 
law.  And  that  those  two  claims  of  the 
plaintiff'  are  the  ones  on  which  we  shall 
say  that  the  defendant  was  negligent  that 
morning." 

It  was  conceded  on  the  part  of  the  de- 
fendant that  the  train  in  question  in  tbo 
case  was  No.  220,  and  that  the  number  of 
the  engine  in  question  was  8,367,  and  that 
it  waa  a  regular  time  card  or  schedule  train. 

At  the  close  of  the  plaintifTs  evidence, 
which  tended  to  show  the  circumstances  un- 
der which  the  accident  or  injury  occurred, 
the  following  colloquy  took  place  between 
counsel : 

Mr.  Humphrey:  I  want  to  ask  counsel 
for  the  plaintiff  if  they  claim  any  other  al- 
legation of  negligence  against  this  defend- 
ant in  the  declaration,  excepting  the  blow- 
ing of  the  whistle,  or  a  defective  whistle. 

Mr.  Hall:  Yes,  we  make  a  claim  at  this 
time  to  the — well,  you  mean  the  right  to 
invoice  this  statute  in  our  behalf  aa  to  hia 
failure  to  hlow,  or  the  question  of  defective 
whistleT 

Mr.  Humphrey:    Vea. 

Hr.  Hall:     No;  that  la  all. 

Mr.  Humphrey:     Your  whole  negligence 

based  on  the  question  of  the  whistling 
and  the  whistleT 

Mr.  Hall:  Well,  yes,  as  I  understand 
your  inquiry. 

Counsel  for  defendant  then  moved  th* 
court  to  direct  a  verdict  in  its  behalf,  among 
other  things,  on  the  ground  that  the  plain- 
tiff could  not  invoke  the  protection  of  the 
statutory  signals  at  crossinga  as  against 
the  company  in  favor  of  Mr.  Lepard,  who 
was  the  company's  employee,  because  the 
statute  regarding  whistling  at  crossings  is 
not  for  the  benefit  of  employees  or  section 
men,  such  as  plaintiff's  decedent,    llie  court 
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did 'not  rule  immediately  upon  this  ques- 
tion, and  the  defendant  proceeded  to  put 
in  its  evidence.  Later,  and  before  the  close 
of  the  evidence  on  tbe  part  of  tbe  defend- 
ant, the  court  made  a  ruling,  holding  that 
the  statute  did  apply  to  emplojees  on  the 
road,  and  overruling  defendant's  motion  to 
direct  a  verdict,  to  which  tbe  cminsel  for 
defendant  excepted. 

At  tbe  close  of  the  evidence  defendant's 
counsel  submitted  a  number  of  requests  to 
charge.  Among  others  were  the  following: 
"(14)  I  charge  you  that,  under  the  law  and 
the  undisputed  evidence  in  this  case,  tbe 
plaintiff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant.  (IB)  I 
charge  you  that  there  is  no  evidence  in  tins 
case  that  would  authorise  the  jury  to  find 
that  the  wbiatle  upon  this  engine  was  not 
such  a  whistle  as  required  by  the  etatate  of 
this  state,  or  the  rule  of  the  defendant 
company.  (1#)  I  charge  you  as  a  matter 
of  law  that,  under  the  undisputed  evidence 
in  this  case,  this  engine,  No.  8,357,  was  at 
the  time  of  this  accident  equipped  with  a 
whistle  of  the  kind  and  character  required 
by  statut«  and  the  rules  of  tbe  defendant 


The  court  proceeded  to  charge  the  Jury, 
and  in  its  general  charge  it  did  not  adhere 
to  the  ruling  made  upon  the  trial  of  tlie 
case,  OS  to  the  applicability  of  9  6202,  2 
Compiled  Laws,  but  charged  the  jury  tliat 
the  statute  was  not  applicable,  and  that  the 
defendant  was  guilty  of  no  negligence  to  the 
plaintifTs  decedent,  for  the  failure  to  ring 
the  bell  or  blow  the  whistle  at  highway 
crossings,  as  provided  by  said  section;  that 
the  statute  was  obviously  passed  by  the 
legislature  for  tbe  benefit  of  those  using, 
or  about  to  use,  tbe  highway  in  the  vicinity 
of  the  railway  croesing;  that  this  statute 
does  not  impose  any  duty  upon  the  defend- 
ant with  respect  to  the  section  men  working 
upon  tbe  road;  and  that  the  plaintiff  could 
not  found  a  right  of  recovery  against  the 
defendant  for  failure  to  give  tlie  signals 
provided  in  said  section,  as  the  undisputed 
evidence  abowed  that  the  plaintiff's  deced- 
ent was  a  section  hand  upon  tbe  railroad 
of  the  defendant  company  at  the  time  of 
the  accident  to  him. 

The  court  also  charged  the  jury  that  the 
plaintiff  could  not  found  any  right  of  action 
based  upon  the  negligence  of  the  section 
foreman,  for  the  reason  that  such  foreman 
and  plaintifPB  decedent  were  fellow  serv- 
ants; also,  that  the  engineer  of  the  train 
causing  tbe  accident  was  a  fellow  servant  of 
the  men  composing  the  section  crew,  includ- 
ing tbe  deceased;  the  plaintilT  could  not 
found  any  right  of  action  upon  any  neglect 
or  failure  of  duty  of  said  engineer  in  the  or- 
dinary operation  of  his  train  on  the  morn- 
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ing  in  question;  that  tbe  plaintiff  eoold  not 
recover  on  account  of  the  neglect  of  tbe  en- 
gineer to  blow  the  whistle  at  any  time,  un- 
less the  jury  should  &nd  that  hie  neglect  to 
blow  the  whistle  was  occasioned  by  the  fan 
of  the  whistle  not  being  in  a  condition  to  br 
sounded.  The  case  was  submitted  t«  the 
jury  upon  the  following  proposition:  "The 
specific  charge  or  claim  that  the  plaintiff 
now  mokes,  and  now  asks  you  to  find 
against  the  defendant  on,  is  the  failure  to 
equip  the  locomotive  with  a  whistle  and  to 
sound  tbe  whistle  at  this  curve,  and  in  thr 
condition  in  which  these  men  were,  as  1 
have  explained  to  you  fully  and  read  from 
the  requests  of  counsel.  I  charge  you  that 
under  the  undisputed  evidence  in  this  case. 
plaintiff's  decedent,  Richard  Lepard,  was  s 
section  foreman  on  defendant's  road  about 
one  year,  but  a  short  time  before  tbe  hap- 
pening of  this  accident;  and  that,  tinder 
tbe  undisputed  evidence  in  this  case,  be  hod 
full  notice  and  knowledge  of  the  rules  and 
instructions  governing  employees  of  tbe 
track  department  of  the  defendant  railroad 
company;  and  that,  under  said  rules  and 
instructions,  the  section  hands  upon  said 
railroad  would 'have  no  right  to  rely  upon 
the  statutory  signals  at  highway  crossings 
being  given  by  the  train  men  while  said 
section  bands  were  working  at  or  near  said 
highway  crossings ;  and  that,  under  the 
rules  and  instructions  governing  such  sec- 
tion men,  they  were  notified  and  required 
to  look  out  for  And  protect  themsefref 
against  accident  from  trains  running  upon 
the  road.  ...  I  charge  yon  that  plain- 
tiff cannot  recover  in  this  action  on  ac- 
count of  the  violation  of  tbe  defendant  ol 
any  of  its  rules  contributing  to  ber  deced- 
ent's injury,  as  plaintiff's  decedent  hod  as- 
sumed all  risks  for  accidents  so  caused. 
.  .  .  If  yon  find  that  the  engine  WS5 
Quipped  with  a  suitable  whistle,  as  defined 
by  me,  the  plaintiff  cannot  recover.  If  you 
Hnd  that  the  death  of  said  husband  wa» 
occasioned  by  the  negligence  of  said  engi- 
neer in  omitting  to  sound  the  whistle,  and 
not  in  consequence  solely  of  the  defective  , 
and  inefficient  condition  of  the  whistle. 
plaintiff  cannot  recover." 

The  plaintiff  recovered  a  verdict  and 
judgment,  and  the  defendant  bos  appealed, 
and  has  assigned  many  errors.  We  shall 
not  have  occasion  to  refer  to  them  all.  Tbe 
assignments  of  error  Nos.  30  to  35,  inclu- 
sive, relate  to  the  refusal  of  the  court  to 
charge  the  jury  as  requested  by  defendant's 
counsel. 

Among  other  things,  it  is  the  contention 
of  defendant's  counsel  that  the  declaration 
counts  solely  upon  the  statute,  and  this 
qucBtion  is  raised  by  an  assignment  of  error. 
As  we  have  already  indicated,  the  declar*- 
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tion  eontftined  but  one  count,  and  it  wbb 
not  demurred  to.  It  lets  fartti  clearly  & 
atatutoiy  duty;  and,  in  our  opinion,  it  also 
Beta  forth  a  duty  ( independent  of  the 
statutory  claim)  to  place,  equip,  and  main- 
tain a  steam  whistle  upon  the  locomotive 
in  reasonable  repair. 

This  court  haa  held  that  it  is  not  necea- 
lary  for  a  plaintiO'  to  prove  all  of  the  acts 
of  negligence  charged;  that,  if  any  unlawful 
neglect  of  defendant  ia  charged  which  result- 
ed in  the  injury  to  the  plaintiff  complained 
of,  he  is  entitled  to  recover,  although  the  dec- 
laration may  have  charged  other  acta  of 
defendant  as  negligence  which  were  not 
proven.  Marquet  v.  La  Duke,  96  Mich.  5W, 
65  N.  W.  1006;  Warren  t.  PotUr,  1*4 
Mich.  69e-T04,  lOS  N.  W.  436,  citing  Smith 
V.  Michigan  G.  R.  Co.  100  Mich.  153,  43  Am. 
6t  Sep.  440,  SB  N.  W.  651;  Malkowski  v. 
OlfB,  161  Mich.  303,  126  N.  W.  190. 

We  understand  it  to  be  claimed  that  this 
branch  of'the  declaration  counts  upon  the 
common-law  duty  to  furnish  the  locomotive 
with  a  Buitahle  whiatle  aa  a  reasonable  in- 
strumentality in  the  elBcient  operation  of 
the  locomotive,  and  a  breach  thereof.  We 
are  of  opinion  that  a  cause  of  action  is  here 
atated,  independent  of  the  statute. 
,  As  we  understand  it,  thia  case  was  aub- 
mitted  to  the  jury  upon  the  Bole  proposition 
that  this  whistle  was  a  broken  or  detective 
whistle,  and  that  it  was  not  an  appliance 
that  could  be  efficiently  used,  and  that  the 
defendant  was  only  liable  in  case  the  jury 
found  that  it  sent  out  an  engine  that  was 
improperly  equipped  with  a  whistle,  one 
that  could  not  be  used  to  perform  the  func- 
tion that  it  was  intended  for. 

We  have  read  this  record  with  great  care 
to  discover  whether  there  was  any  evidence 
to  Huatain  this  claim.  In  the  light  of  this 
record,  we  foal  compelled  to  say  that,  in- 
stead of  showing  a  broken  or  detective  whis- 
tle, the  uncontradicted  testimony  of  all  the 
witnesses  in  the  case  ia  that  there  was  noth- 
ing the  matter  with  the  whistle.  The  plain- 
tiff introduced  as  one  of  her  Witnesses  the 
engineer  in  charge  of  the  engine,  who  so 
positively  testifies.  It  is  true  that  there 
waa  some  evidence  tending  to  show  that  the 
whistle  on  this  morning  gave  out  a  peculiar 
sound,  deecribed  by  one  witnesa  as  a 
"squawking"  aound.  One  of  plaintiff's  wit- 
nesses stated  it  sounded  as  though  the 
pressure  of  the  steam  was  low  and  con- 
densed. Another  testified  that  his  idea  was 
that  there  was  something  wrong  about  the 
atenm;  that  it  waa  either -damp,  moiat 
steam,  or  that  the  operator  didn't  put  on 
a  full  blast  of  steam  to  give  a  loud  sound ; 
that  the  tone  was  a  "muffled  tone."  An- 
other, that  the  condition  of  the  atmos- 
phere by  reason  of  fog  waa  the  cauae.  Dif- 
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ferent  theories  were  given  by  some  of  tlie  . 
plaintiff's  witnesses  as  to  the  unusual  sound 
of  the  whistle;  one  being  that  there  may 
have  been  too  much  water  in  the  boiler. 
The  evidence  being  undiaputed  that  the 
whistle  on  this  engine  waa  of  the  standard 
variety  used  on  all  the  freight  engines  of 
tlie  defendant,  and  that  it  was  purchased 
from  reputable  "wbistle  manufacturers,  and 
the  testimony  as  to  the  peculiar  sound  be- 
ing just  aa  consistent  with  the  perfect  con- 
dition of  the  whistle  aa  with  ita  impertecli 
condition,  and  it  appearing  that  the  person 
who  operated  the  whistle  was  a  fellow  serv- 
ant of  plaintiff's  decedent,  and  that  no  re- 
covery could  be  had  for  his  miBmanan[ement 
of  the  whistle,  or  of  the  improper  filling  of 
the  boiler,  we  do  not  thinlc  that  the  jury 
should  have  been  left  to  speculate  as  to  the 
cause  of  the  peculiar  sound  testified  to  by 
tome  of  the  witnesses. 

We  are  constrained  to  say  that,  in  our 
opinion,  there  was  no  negligence  of  the  de- 
fendant shown,  nothing  that  would  indicate 
that  the  whistle  waa  a  defective  one;  and 
that  the  case  should  have  been  taken  from 
the  jury  becauae  of  the  failure  of  the  plain- 
tiff to  make  a  case  under  the  evidence. 

The  evidence  waa  undisputed  that  the  en- 
gine had  been  in  the  shop  for  repairs  in 
other  parts,  and  it  also  appeared  that  it 
had  been  reported  that  the  whiatle  valve 
did  not  open  enough;  that  it  was  repaired, 
and  left  the  shop  in  perfect  condition  as  to 
the  whistle,  on  June  Sth,  and  again  on  June 
IZth. 

The  engineer,  who  had  been  called  as  a 
witness  for  the  plaintiff,  was  recalled  by  the 
defendant  for  further  direct  examination. 
Upon  his  croBS-eiami nation  be  was  asked 
whether  he  had  not  stated  at  the  depot  at 
West  Branch,  on  the  morning  of  the  acci- 
dent, and  a  short  time  after  the  accident,  in 
the  presence  of  divers  persons,  aa  follows: 
"I  blew  the  whistle,  and  the  damn  thing 
wouldn't  work,  or  didn't."  He  denied  that 
he  had  made  such  statement.  He  was  then 
asked  if,  on  that  occasion,  he  did  not  state: 
"I  blew  the  whistle,  and  the  damn  thing 
was  no  good  anj^way."'  He  denied  this. 
Testimony  was  afterwards  offered  in  rebut- 
tal by  plaintiff,  tending  to  ahow  that  ^his 
witness  had  made  such  statement.  This  is 
complained  of  by  defendant's  counsel,  and. 
error  is  assigned  upon  it. 

We  are  of  opinion  that,  the  defendant 
having  made  the  engineer  its  own  witness, 
it  was  competent  upon  crou-examination  to 
ask  the  questions  indicated,  and  that  it  was. 
so  far  material  as  affecting  hie  testinony- 
that  it  was  competent  to  prove  the  state- 
ments by  other  witnesses;  it  being  in  tha 
nature  of  collateral  impeachment.  It  could 
not  be  used  for  any  other  purpose,  and  n 
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.  no  evideoM  of  tbe  negligence  ot  tbe  defend- 

We  a.re  so  atrongly  impreiied  with  tlw 
cleim  that  there  wa^  no  evidence  of  the  n^- 
ligence  of  the  defendant  that  we  think  it 
was  error  to  Bubmit  the  case  to  tbe  JU17, 
and  that  for  the  error  indicated  the  judg- 
«nent  below  should  be  reversed,  and  a  new 
trial  granted.  We  find  no  other  error  that 
is  likel;  to  arite  upon  a  new  trial. 

It  may  properly  be  said  that,  under  the 
charge  of  the  court,  the  question  aa  to  the 
etatutory  signals  is  not  before  ua.  But,  as 
this  ca«e  must  go  back  for  a  new  trial,  it 
is  only  fair  to  the  parties,  and  to  the  trial 
court,  the  question  having  been  briefed  by 
counsel,  that  we  express  our  opinion  wheth- 
«r  section  men  or  railroad  employees  can 
base  a  right  of  action  on  the  failure  of  the 
railroad  company  to  sound  the  statutory 
whistle  at  highway  crossings,  as  is  provided 
l)y  g  0202,  2  Compiled  Laws.  That  statute 
provides  as  follows:  "A  bell  ot  at  least 
30  pounds  weight,  and  a  steam  whistle, 
ishall  be  placed  on  each  locomotive  engine, 
and  said  whistle  shall  be  twice  sharply 
sounded  at  least  40  rods  before  tlie  crossing 
is  reached,  and  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously, 
until  the  crossing  is  paaaed,  under  a  penalty 
of  $100  for  every  neglect;  .  .  .  and  the 
company  shall  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person,  by 
reason  of  such  neglect." 

This  statute  in  its  present  form,  so  far  as 
quoted,  has  been  the  law  of  this  state  for 
many  years.  It  received  a  construction  by 
this  court  in  the  ease  of  Sanborn  v.  Detroit, 
IB.  C.  &  A.  R.  Co.  01  Mich.  S38,  16  L.R.A. 
119,  62  N.  W.  1S3.  This  opinion  was  by  a 
^divided  court.  The  vital  question  is  wheth- 
■«r  this  plaintiff  is  in  a  position  to  invoke 
this  statute.  It  is  a  general  rule  tiiat  a 
'civil  action  is  maintainable  where  a  persi 
'Complaining  ie  of  a  class  entitled  to  take 
'advantage  of  the  law,  is  a  sufferer  from  the 
•disobedience,  is  not  himself  a  partake 
ithe  wrong  ot  which  he  complains,  or  is  not 
■otherwise  precluded  by  the  principles  of 
ths  common  law  from  his  proper  standing 
in  court.  Syneczewski  v.  Schmidt,  153  Mich. 
433.  at  page  441,  118  N.  W.  1107. 

It  is  a  vrell-established  principle  that  the 
violation  of  a  statutory  duty  is  the  founda- 
tion of  an  action  in  favor  of  such  persons 
«nly  as  belong  to  the  class  intended  by  the 
legislature  to  be  protected  by  such  statute. 
In  33  Cyc,  at  page  784,  the  following  lan- 
guage is  used  with  reference  to  statutes  of 
this  character:  "In  the  absence  of  a  provi. 
eion  in  the  statute  specifically  designating 
persons  to  whom  the  duty  of  giving  cross- 
ing signals  or  wamlnge  is  due,  it  is  gener- 
ally held  that  such  warnings  are  due  only 
40  L.E.A.(N.S.( 


to  persona  on  tbe  highway  uaing,  oboat  to 
use,  or  who  have  just  used,  the  croosing. 
and  not  to  trespassers  or  licensees  on  tbe 
railroad  tracks  or  right  of  way  at  places 
other  than  a  croasing,  nor  to  persona  ridit^ 

driving  along  parallel  to  the  railroad.  In 
some  jurisdictions,  however,  it  is  held  that 
while  the  statutory  signals  are  intended 
primarily  as  warnings  to  persons  using,  or 
intending  to  use,  the  crossings,  and  not  for 
those  walking  along  the  track  or  riglit  of 
way,  yet,  with  regard  to  the  latter  aa  well 
to  the  former,  a  failure  to  comply  with 
the  statute  is  evidence  of  negligence,  to  be 
considered  by  the  jury,  together  with  other 
facts  tending  to  show  want  of  reasonable 
care  on  tbe  part  of  the  railroad  company; 
but,  if  the  failure  to  give  such  signals  is  the 
only  negligence  imputable  to  the  railroad 
company,  it  is  not  liable  in  such  coses. 
Under  some  statutes,  such  signals  or  wam- 
are  held  to  be  due  to  all  persona  law- 
fully on  or  near  the  crossing  who  may  be 
exposed  to  danger  by  the  approaching  en- 

'ne   or  train  wheth^  on  the  highway  or 

I  the  right  of  way," — citing  many  cases. 

A  leading  case  upon  this  subject,  in  this 
country,  is  that  of  Randall  v.  Baltimore  k 
0.  H.  Co.  109  U.  8.  485,  27  U  ed.  1005,  3 
Sup.  Ct.  Rep.  323.  Tbe  opinion  in  that 
case  was  written  by  Justice  Qray,  and  waa 
concurred  in  by  the  entire  court.  In  that 
case  the  statute  of  West  Virginia  was  in- 
volved, which  reads  os-follows:  "  'A  bell  or 
steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  which  shall  be  rung  or  whis- 
tled by  the  engineer  or  fireman  at  the  dis- 
tance of  at  least  60  rods  from  the  place 
where  the  railroad  crosses  any  public  stnwt 
or  highway,  and  be  kept  ringing  or  whis- 
tling until  such  street  or  highway  is  reaebed' 
under  a  penalty  of  not  exceeding  (100  for 
each  neglect ;  and  that  'the  corporation 
owning  the  railroad  shall  be  liable  to  any 
person  injured  for  all  damages  sustained 
by  reason  of  such  neglect.' "  The  action 
waa  brought  by  a  brakeman  in  the  employ 
ot  the  defendant  company  for  personal  in- 
juriea  received,  while  working  a  switch,  by 
being  struck  by  one  of  its  locomotive  en- 
gines in  tbe  yard  of  the  defendant,  when 
there  was  a  network  of  tracks  near  tlie 
junction  of  a  branch  road  with  the  main 
road,  and  about  10  rods  from  a  highway 
crossing.  After  referring  to  the  doctrine  of 
fellow  servants,  and  holding  that  tbe  engi- 
neer and  the  plaintiff  were  fellow  servants 
engaged  in  a  common  object,  and  in  the  em- 
ploy of  a  common  master,  and  holding  that 
an  action  could  not  be  maintained  for  tbe 
negligence  of  the  engine  man  in  not  giving 
I  due  notice  of  the  approach  of  his  engine, 
the  court  jised  the  following  language: 
'  "The  sUtute  of  Weat  Virginia,  on  whidi 
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the  plaintiff  relies,  has  no  application  to 
this  case.  There  is  no  evidence  that  the  en- 
gine which  Btrucic  the  plaintiff  waa  about 
to  crou  a  highwaj,  and  tlie  main,  if  not 
the  sole,  object  of  the  atatute  evidently  waa 
to  protect  traveleri  on  the  highwaj.  0'- 
Donnell  v.  Providence  k  W.  It.  Co.  6  R.  I. 
aili  Harty  v..  Central  R.  Co.  42  N.  Y.  408. 
It  may  perhape  include  pasBengere  on  the 
,  trains,  or  atr&ngerB,  not  treapas«ere,  on  the 
line  of  the  road.  But  it  does  not  aupersede 
the  general  rale  of  law  wliioh  exempta  the 
corporation  from  liability  to  it*  own  serr- 
ants  for  the  fault  of  their  fellow  aerranta." 
Our  attention  has  been  called  to  the  ease 
of  Everett  v.  Great'  Northern  R.  Co.  re- 
ported in  100  Minn.  SOS,  9  L.R.A.(N.S.) 
703,  111  N.  W.  281,  10  Ann.  Gas.  294.  That 
■case  reviewB  not  only  the  text-books,  but 
the  reported  caaea  at  great  length,  and 
holds  that  a  itatute,  similar  to  oura,  did 
not  impose  upon  the  railroad  company  the 
-duty  to  give  the  required  signal  for  the 
benefit  of  a  person  who  waa  driving  a  team 
along  a  street  parallel  to  the  railway  track 
near  a  crossing,  hot  who  did  not  intend 
to  uae  the  crosaing;  and  where,  under  euch 
circumatancea,  an  approach  of  the  train 
frightened  the  horeea  of  the  plaintiff  and 
«aused  them  to  run  sway,  negligence  could 
not  be  predicated  upon  the  failure  to  give 
the  crossing  signals  in  order  that  tne  driver 
might  have  warning  and  an  opportunity  to 
care  for  his  team;  and  it  waa  held  that 
the  plaintiff  was  not  within  the  class  which 
the  legislature  intended  to  protect  by  the 
statute  which  required  the  giving  of  the 
designated  signal.  In  that  caee  the  court, 
in  its  opinion,  quotes  from  3  Elliott  on 
Railroads,  SS  116B,  1204,  as  follows : 
"  'There  ia  conflict  of  authority  as  to  who 
may  claim  the  benefit  of  the  statutory  aig- 
nals,  and  it  may  depend  somewhat  upon  the 
language  of  the  particular  atatute.  Where 
the  atatute  does  not  apeciflcally  designate 
the  class  to  whom  the  duty  is  owing,  the 
courte  have  usually  construed  it  to  be  due 
only  to  those  who  are  about  to  use,  are 
using,  or  have  lately  used,  the  erosaing,  and 
have  held  that  no  others  could  recover  for 
injiiriea  reaulting  from  failure  to  give  the 
signals-,  but  other  courts  have  gone  fur- 
ther, and  hold  that  the  duty  is  for  the  prx)- 
tection  of  all  persons  lawfully  at  or  near 
the  crossing,  from  any  danger  to  be  appre- 
hended from  the  sudden  approach  of  a 
train  without  warning.'  Summarizing  the 
cases,  the  author  says:  'According  to  what 
we  regard  oa  the  better  rule,  the  company 
owes  no  duty  to  one  who  is  not  upon  the 
highway  or  near  the  crossing,  to  give  the 
■tatutery  signals;  and  it  is  not,  therefore, 
liable  to  one  whose  horae,  while  upon  a 
parallel  highway  which  does  not  cross  the 
-40  L.R.A.(N.S.) 


track,  or  in  a  field,  is  frightened  and  runa 
away  because  the  statutory  aignals  were 
not  given  for  the  crossing  of  a  neighboring 
highway,  and  the  owner  thus  failed  to  hear 
and  prepare  for  the  approach  of  the  train.' " 
Further  quoting  from  2  Thompson  on  Negli- 
gence, g  1600,  as  follows ;  "  'It  has  been 
well  reasoned  that  this  omiaaion  is  negli- 
gence aa  matter  of  taw  only  when  injuries 
result  therefrom  to  persons  or  animals  en- 
deavoring or  intending  to  cross  the  track 
upon  a  street  or  highway  erosaing;  and 
this,  for  the  manifest  reason  that  the  object 
of  the  atetute  ia  to  protect  persons  and 
animals  in  thia  situation,  and  not  in  other 
aituations;  the  prevailing  view  being  that 
Buch  sig^ala  are  intended  only  for  the  pro- 
tection of  persona  or  vehiclea  on  the  cross- 
ing, or  about  to  use  the  crossing,  and 
not  {for  example)  for  the  protection 
of  those  driving  along  a  highway  parallel 
to  the  railroad.'  "  Again,  quoting  from 
S  Shearman  ft  Redfleld  on  Negligence, 
S  470,  the  following  language  is  used: 
"  'Statutea  requiring  signals  at  erossinga 
are  enacted  only  for  the  beneflt  of  persons 
intending  to  cross  the  track  at  a  lawful 
crossing,  or  proceeding  on  a  highway  paral- 
lel with  the  track.  Persons  walhing  along 
the  track,  or  trespassing  thereon,  or  occu- 
pied in  work  upon  adjoining  land,  are  not 
entitled  to  the  benefits  of  such  statutea. 
whatever  may  be  their  common-law  rights.' 
See  alao  Fatteraon,  Railway  AccL  Law, 
S  100;  2  Rorer,  Railways,  p.  1004." 

The  main  case  reviews  the  authorities 
generally  in  this  country,  and  holds  that  tb« 
cases  sustain  the  viewa  above  expressed. 
In  many  of  the  states  the  statutes  contain 
the  language  that  the  corporation  shall  be 
liable  for  damages  which  shall  be  aus- 
tained  by  any  person  by  reason  of  such  neg- 
lect This  is  notably  ao  In  Randall  r. 
Baltimore  k  0.  R.  Co.  supra,  and  in  St. 
Louis  &  B.  F.  R.  Co.  v.  Payne,  Bfl  Kan.  IBS, 
where  the  opinion  was  written  by  Chief 
Justice  Horton,  and  concurred  in  by  Mr. 
Justice  Brewer,  then  a  member  of  that 
court.  The  same  doctrine  applies  in  Mis- 
souri P.  R.  Ca  V.  Pierce,  33  Kan.  Bl,  6  Pac. 
37B,  where  the  court  uses  the  following  lan- 
guage: "The  purpose  of  the  legislature  in 
requiring  thia  warning  to  be  given  before 
reaching  a  highway  ia  manifestly  to  afford 
protection  to  persons  or  property  that  may 
be  upon  or  passing  over  such  highway,  and 
therefore  the  omisvion  of  the  company  to 
comply  Ivith  the  statutory  requirement  can- 
not be  held  to  be  negligence  as  to  any  in- 
jury done  except  at  the  crossing  of  the 
particular  highway  tor  which  the  whistle 
ia  required  to  be  sounded." 

In  East  Tennessee,  V.  ft  Q,  R.  Co.  ▼. 
Feathen,  10  Lea,  103,  the  atatute  was  h^d 
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to  tiATe  no  application  vhere  a  person 
injured  while  traveling  along  a  public  road 
parallel  to  the  T&itroad.  Tlie  oonrt  said: 
"It  Menu  clear  that  this  language  impoaea 
a  duty  on  the  coEUpany  in  order  to  give 
warning  to  persons  about  to  erou  the  road, 
or  who  may  be  in  the  act  of  croMing,  pos- 
sibly, or  had  just  passed  over  the  road;  but 
it  does  not  apply  to  parties  who  are 
aboQt  to  cross  the  road,  but  are  simplj 
traveling  alongside,  as  in  this  case,  am' 
showing  an  evident  purpose  not  to  cros 
at  all." 

A  similar  doctrine  is  applied  in  Louii 
ville  &  M.  R.  Co.  V.  Hall,  87  Ala.  708,  4 
L.R.A.  710,  13  Am.  fit.  Rep.  B4,  6  So.  277. 
It  appeared  in  that  case  that  the  plaintiff, 
a  brakeman,  was  injured  by  being  struck 
by  an  overhead  bridge;  and  it  waa  claimed 
that  the  defendant  was  liable  because  the 
whistle  had  not  been  blown  at  least  1  of 
mile  before  reaching  the  public  crossing 
near  by.  In  Everett  v.  Oreat  Nortlien  ~ 
Co.  supra,  the  court  said;  "In  Louisville  k 
N.  R.  Co.  V.  Hall,  supra,  said  Chief  Justice 
Btone;  That  statute  has  nothing  to  do 
with  this  case.  Its  design  waa  to  wt 
and  protect  persona  who  at  a  public  crc 
ing,  pass  across  and  directly  on  the  track 
and  who  would  be  in  danger  of  being  struck 
and  run  over  by  an  approaching  train, 
.  .  .'  To  the  same  effect,  see  Flint  v. 
tforwich  t  W.  B.  Co.  110  Mass.  222.  In 
Christy  v.  Chesapeake  ft  O.  R.  Co.  36  W. 
Va.  117,  12  S.  E.  1111,  the  statute  waa 
held  to  be  intended  for  the  protectioi 
those  using  the  track  at  the  crossing,  and 
not  for  those  using  it  elsewhere,  and  there- 
fore no  duty  in  this  respect  vas  owing  to 
a  section  hand,  an  employee  of  the  road, 
who  waa  struck  while  standing  on  the  track. 
The  same  rule  had  previously  been  applied 
in  the  case  of  a  person  uaing  the  rail- 
way tracks  as  a  footpath." 

We  cannot  undertake  to  review  all  of  the 
authorities  cited  in  this  case.  We  refer  to 
the  following  cases: 

Rohback  v.  Pacific  R.  Co.  43  Mo.  187. 
In  this  case  at  the  time  of  the  injury  the 
testimony  showed  that  the  plaintiff,  with 
divers  other  servants  of  defendant,  waa  at 
work  on  the  main  track  and  switches  of 
defendant,  digging  and  shoveling  dirt  upon 
a  part  of  the  track  in  the  yard  of  defend- 
ant, between  Jefferson  and  Madison  itreeta, 
in  Jefferson  City,  and  where  other  servants 
of  the  defendant  were  about  the  same  time 
and  place  making  up  a  train,  and  in  doing 
BO  had  immediately  before  the  accident 
passed  up  and  down,  once  or  twice,  or 
perhaps  oft«ner,  upon  the  tracks  where  the 
plaintiff  and  others  were  at  work;  and 
that  finally,  in  backing  the  train,  plain- 
tiff, failing  to  get  out  of  the  way,  was 
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.  run  over  by  it  and  received  very  aerions 
injuries.  The  statuta  in  Missouri  made  it 
incumbent  upon  the  railroad  companies  to 
have  a  hell  placed  on  each  locomotive  to 
be  rung  at  a  distance  of  at  least  SO  rods 
from  where  the  railroad  should  cross  a 
traveled  or  public  street,  and  to  be  kept 
ringing  until  it  should  have  crossed  such 
road  or  street.  And  the  last  clause  of  the 
section  declares:  "And  said  corporation 
shall  also  be  liable  for  all  damages  which 
shall  be  auatained  by  any  person  by  reason 
of  such  neglect."  The  queation  raided  wu 
whether  servants  or  employees  of  the  com- 
pany are  to  be  included  within  the  designa- 
tion "any  person,"  according  to  the  true 
sense  and  meaning  of  the  act.  The  court 
held  that  the  section  of  the  statute  above 
referred  to  is  a  transcript  of  tlie  New  York 
statute,  that  the  omission  by  a  railroul 
company  to  give  the  Bignala  required  on 
the  approach  of  a  locomotive,  within  80  rod* 
of  a  highway  crossing,  was  a  breach  of 
duty  to  the  pasaengera,  whoae  safety  it  im- 
periled and  to. the  wayfarer,  whom  it  ex- 
poses to  mutilation  and  death;  and  refer- 
ence ia  had  to  the  case  of  Ernst  v.  Hudson 
River  R.  Co.  35  N.  Y.  9,  90  Am.  Dec, 
761.  The  court  in  the  Missouri  case  uses 
the  following  language;  "After  a  some- 
what careful  examination  I  have  been  un- 
able to  find  any  case  where  it  was  sought 
to  bring  a  servant  within  its  provision.  It 
is  obvious  that  the  enactment  of  the  lav 
was  intended  primarily  for  the  protection 
of  the  traveling  public  and  passengers.  At 
a  public  crossing  or  street,  frequented  by 
travelers  and  persons  engaged  in  business, 
the  danger  of  collision  and  accident  is  con- 
stant and  recurring,  without  a  signal  warn- 
ing them  of  the  approach  of  the  train.  Not 
only  the  danger  to  be  apprehended  to  those 
who  may  happen  to  be  on  the  track,  but 
the  lives  of  the  passengers  are  also  jeop- 
ardized. The  law,  in  a  previous  part  of 
the  section,  subjects  the  company  to  a 
penalty  for  omission  of  duty  in  ringing 
the  bell;  but,  lest  that  might  be  deemed 
exclusive,  it  also  makes  it  responsible  in 
damages  at  the  suit  of  any  person  injured. 
There  is  a  strong  and  peculiar  reason  why 
this  precaution  of  giving  a  signal  should 
be  observed,  aa  regards  passengers  and  the 
traveling  public;  but  it  is  not  apparent 
when  it  cornea  tti  be  applied  to  the  servanta 
of  the  road.  There  ia  nothing  to  show  that, 
from  their  business  and  occupation,  they 
are  In  greater  hiLiard  at  a  public  crossing 
than  at  a  private  crossing,  or  anywhere  else 
on  the  track.  That  the  draftsman  of  the 
law  used  the  word  'person'  in  the  sense  that 
it  should  apply  to  the  classes  above  referred 
to,  and  without  any  intention  of  changing 
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n-law  construction,  can  scarcely 
be  queEtioned." 

CfDonnell  r.  Providence  &  W.  K.  Co. 
R.  I.  211.  The  statute  in  that  state  pro- 
vided as  follows:  "Every  railroad  com- 
pany incorporated  under  the  authority  at 
this  sUte  Bhalt  cause  a  bell  of  at  least  32 
pounds  in  weight  to  be  placed  on  each  loco- 
motive engine  passing  upon  their  road ; 
knd  the  said  bell  shall  be  rung  at  the  dis- 
tance of  at  lea^t  80  rods  from  the  place 
where  said  railroad  croeses  any  turnpike, 
highway,  or  public  way  upon  the  same  level 
with  the  railroad,  and  shall  be  kept  ring- 
ing until  the  engine  has  croaeed  such  turn- 
pike or  road."  After  providing  a  penalty 
for  the  violation  of  this  statute,  §  3  con- 
cludes in  the  following  language:  "And 
the  said  railroad  company  shall  also  be 
liable  for  all  damages  sustained  by  any 
person  by  reason  of  such  neglect  or  refusal 
on  the  part  of  the  company."  In  this  case 
it  appeared  at  the  trial  thatfthe  plaintiff 
was  walking  upon  the  tracks  of  the  defend- 
ant's railroad,  and  was  not  at  any  place 
where  the  railroad  crossed  any  turnpike, 
highway,  or  public  way  upon  the  same 
level  with  the  railroad.  The  court  held 
that  the  statute  above  referred  to  was 
exclusively  designed  for  the  bencGt  of  per- 
sons crossing  the  turnpike,  highway,  or 
public  way  <m  a  level  with  the  railroad; 
and  hence  a  person  who  was  injured  by 
the  engine  while  walking  along  the  tracks 
of  the  railroad,  and  not  at  any  crossing, 
could  not  recover  damages  against  the  rail- 
road company  for  such  injury,  upon  the 
ground  that  the  injury  was  caused  by  the 
company's  neglect  to  ring  the  bell  upon 
the  locomotive,  as  required  by  statute- 
Hatty  T.  Central  R.  Co.  42  N.  Y.  4SB. 
The  statnte  of  that  state  provided  that 
every  railroad  company  should  keep  a  bell 
or  steam  whistle  upon  every  engine,  and 
cause  the  bell  to  be  rung,  or  the  steam 
whistle  to  be  blown,  at  the  distance  of  at 
least  300  yards  from  the  place  where  any 
such  railroad  crossed  a  turnpike,  road,  or 
highway  upon  the  same  level  with  said 
railroad,  and  such  bell  should  be  kept  ring- 
ing, or  such  steam  whistle  should  be  kept 
blowing,  until  the  engine  had  crossed  such 
turnpike  or  highway,  or  had  stopped,  and 
a  penalty  was  imposed  for  not  complying 
with  the  provisions.  The  plaintiff's  intes- 
tate was  etmdc  by  one  of  the  defendant's 
engines  and  fatally  injured  at  a  point  200 
feet  east  from  the  railroad  crossing.  The 
court  held  that  the  intestate  was  not  with- 
in the  protection  of  this  law,  and  that  the 
railroad  owed  him  no  duty  under  the  law  to 
ring  the  bell  or  sound  the  whistle.  Tlia 
court  said:  "If  this  company  waa  bound 
to  give  these  warnings  to  this  man,  then 
40  LJLA.{N.8.} 


every  railroad  company  is  bound  to  do  so 
to  every  person  who  may  be  upon  the 
railroad  ahead  of  a  train,  although  he  is 
not  on  the  track,  and  not  In  a  place  of 
danger.  I  think  it  would  be  unreason- 
able to  carry  the  precautionary  obligations 
of  railroad  companies  to  such  an  extent; 
and  I  therefore  hold  that  this  railroad 
company  was  guilty,  as  to  the-  intestate,  of 
no  n^ligence  in  not  ringing  the  bell  or 
blowing  the  whistle,  under  the  circum- 
stances disclosed  in  this  case." 

In  the  case  of  Norfolk  &  W.  R.  Co. 
V.  OesBwine,  in  the  circuit  court  of  appeals, 
siith  circuit,  reported  in  75  C.  C.  A.  214, 
lU  Fed.  56,  Judge  Lurton  wrote  the  opin- 
ion. In  that  case  the  uncontradicted  evi- 
dence was  that  a  track  man  was  injured, 
while  engaged  in  working  on  the  trade,  from 
a  collision  with  a  passing  train.  The 
statute  of  Ohio,  where  the  case  arose,  pro- 
vides for  the  giving  of  signals  for  railroad 
crossings.  The  court  holds  that  such  stat- 
utes are  obviously  for  the  benefit  of  those 
using,  or  about  to  use,  the  crossing,  and 
do  not  impose  any  duty  in  respect  to  any 
other  class  of  persons.  This  is  the  con- 
struction placed  on  the  Ohio  statute  in 
Cleveland,  A,  &  C.  R,  Co.  v.  Workman,  66 
Ohio  St.  50B,90  Am.  St  Rep.  602,  64  N. 
E.  6S2.  The  court  said  [Norfolk  ft  W.  R. 
Co.  V,  Qeaewine,  supra] :  "Gesswine  was 
not  a  traveler  using,  or  about  to  use,  a 
crossing.  He  waa  not  even  at  work  upon 
the  track  at  a  crossing,  though  there  were 
crossings  on  either  side  of  him.  .  .  . 
Failure  to  discharge  some  duty  owed  by 
the  company  to  employees  engaged  in  track 
repairing,  under  the  circumstances  of  this 
case,  is  indispensable  to  a  recovery  by  this 
plaintiff;  and  evidence  to  establish  a  cus- 
tom to  give  signals  for  another  purpose, 
and  for  the  benefit  of  the  general  public 
using  a  crossing,  was  not  competent  or  rele- 
vant to  make  out  the  breach  of  an  action- 
able duty  to  Gesswine." 

It  is  held  that  the  lower  court  erred  in 
permitting  a  witness  to  testify  that  he,  and 
others  of  the  gang  of  which  the  witness 
and  deceased  were  members,  relied  upon 
the  custom  of  the  company  to  ring  and 
whistle  for  such  crossing,  to  warn  them, 
when  repairing  in  the  vicinity,  of  the  ap- 
proach of  such  train.  Section  men  whose 
duty  requires  them  to  work  upon  the  track 


In  Philadelphia  ft  B.  C.  R.  Co.  v.  Holden, 
S3  Md.  417,  40  Atl.  626,  the  court  deals 
with  the  question  of  failure  to  give  Sig- 
nals at  publie  crossings,  and  Iield  that  the 
rule  did  not  apply  to  a  person  who  was 
injured  in  crossing  the  railroad  at  a  pri- 
vate croBiing.     The  court,  in  speaking  lot 
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tb«  case  ot  Sanborn  v,  Detroit,  B.  C.  ft  A. 
R.  Co.  01  Mich.  638,  16  L.RjI.  11»,  S2 
K.  W.  1G3,  sftys  that  this  case  ia  cited  i: 
3  Elliott  on  Railroads,  p.  1733,  "(or  the 
proposition  that,  where  a  private  crossing 
is  located  so  near  a  public  crosaing  that 
signals  given  thereat  can  be  distinctly 
heard  at  the  private  crossing,  the  persons 
using  the  private  crossing  are  entitled  to 
the  benefit  of  the  sisals  required  ftt  the 
public  crossing,  and,  that  if  the  eompanj 
fails  to  give  such  sisals,  it  will  be  guilty 
of  negligence;  but  the  learned  authors  re- 
mark: 'This,  however,  seems  to  iie  ques- 
tionable.' Tn  8  Am.  ft  Eng,  Enc.  Law,  2d 
ed.  414,  title  'Private  Crossings,'  a  number 
of  authorities  are  collected,  showing 
siderable  divergence  of  views  in  regard  to 
the  failure  to  give  signals  required  by  stat- 
ute. But  the  question  here  presented, 
namely,  whether  the  failure  to  blow  whistle 
at  public  station,  about  2,000  feet  from  the 
private  crossing  where  the  accident  hap- 
pened, is  evidence  of  negligence  of  the  de- 
fendant at  the  latter,  as  respects  one  crooa- 
ing  at  the  private  or  farm  crossing,  has 
not  often  arisen.  It  was  directly  pre- 
sented in  Cahill  v.  Cincinnati,  N.  0.  ft  T.  P. 
R.  Co.  02  Ky.  S47,  18  B.  W.  2,  where  the 
question  was  answered  in  the  affirmative. 
But  in  Chicago,  R.  I.  ft  P,  R.  Co.  v.  Ein- 
inger,  114  III.  TB,  20  N.  E.  19fl,  it  was 
held  that  flagmen  are  for  the  protection  of 
those  crowing  at  a  public  crossing.  And 
so,  also,  ft  appears  that  the  injury  sued 
for  in  Ransom  v.  Chicago,  St.  P.  M.  ft  0. 
R.  Co.  62  Wis.  178,  51  Am.  Rep.  TIB,  22 
N.  W.  147,  was  indicted  at  a  point 
where  a  public  highway  crossed  the  railroad. 
To  the  same  effect  are  Norton  v.  Eastern 
R.  Co.  113  Mass.  366,  and  WakeRctd  v. 
Connecticut  ft  P.  River  R.  Ca  37  Vt  330, 
86  Am.  Dec.  711.  In  Harty  v.  Central 
R.  Co.  42  N.  Y.  468,  it  appears  that  the 
railroad  company  was  required  by  statute 
to  ring  bells,  etc.,  at  public  crossings,  and 
it  was  held  that  no  duty  was  imposed  as 
to  persons  not  at  public  crossing,  though 
lawfully  on  the  track  at  another  point.  In 
Vandewater  v.  New  York  ft  N.  E.  R.  Co. 
J35  N.  y.  68B,  18  L.R.A.  771,  32  N.  E.  630, 
this  question  was  presented  but  not  decided. 
Peckham,  J.,  said:  'It  may  be  that  evi- 
dence of  the  omission  to  give  any  signals 
for  the  highway  wo«ld  not  be  admisnible 
as  bearing  upon  the  question  of  defendant's 
negligence  in  running  its  trains  at  the  farm 
crossing  2,000  feet  away.'  It  seems  to  us, 
however,  that  upon  principle  one  wtio,  like 
the  plaintiff,  was  at  a  private  crossing  near- 
ly half  a  mile  distant  from  the  place  where 
the  signal  was  required  to  be  given  for 
the  public  crossing,  should  not  be  allowed 
to  complain,  under  the  cJ: 
40  L.R.A.(N.S.) 


'  this  case,  of  a  failure  to  give  the  signal  for 
the  latter.  Undoubtedly  the  regulation  wis 
made  for  those  at  the  public  crossing,  asd 
to  extend  it  to  private  crossings  would 
practically  nullify  the  long  line  of  decisioas 
in  this  state,  to  the  effect  that  no  signals 
are  required  at  the  latter;  for.  if  the  con- 
tention of  the  plaintiff  be  sustained,  if  t)te 
defendant  fails  to  give  the  signal  at  a  pub- 
lic crossing,  a  double  duty  is  violated, 
namely,  a  duty  to  thoee  about  to  cross  or 
crossing  at  a  public  crossing,  and  a  dntv 
to  those  in  the  same  situation  at  a  private 
crossing,  where,  as  we  have  always  held 
hitherto,  that  a  railroad  company  owes  nc 
such  duty  to  the  latter.  The  result  tronid 
be  that  the  defendant  would  he  held  to  the 
same  degree  of  care,  and  the  same  liability 
would  be  imposed,  when  there  is  a  duty  to 
give  the  signal,  as  in  cases  where  no  such 
duty  exists.  A  view  leading  to  such  a  con- 
clusion cannot  he  adopted." 

In  considering  this  question  we  hare  ex- 
amined more  than  two  score  of  casea,  in- 
cluding all  thoee  cited  by  counsel  upon  both 
sides  in  their  briefs.  We  have  been  unable 
to  And  a  single  case  where  it  has  been  held 
that  a  section  man,  or  other  employee  of  a 
railroad  company  has  been  permitted  to  in- 
voke this  statute,  or  one  similar  te  onrs. 
We  have  found  a  number,  including  Ran- 
dall V.  Baltimore  ft  O.  R.  Co.  lOO  V.  S. 
486,  27  L.  ed.  1006,  3  Sup.  Ct.  Rep.  323. 
and  kindred  cases,  which  hold  that  an  em- 
ployee of  a  railroad  company  cannot  invoke 
this  rule;  that  he  is  not  within  the  class 
intended  to  be  protected  by  the  stetute. 
[fls  work  and  duty  is  upon  the  track,  and 
is  as  great  a  way  from  the  crossing  as  at 
the  crossing.  The  whole  history  of  the 
legislation  upon  this  subject  shows  that  it 
has  been  for  the  benefit  of  tbo  traveler 
upon  the  highway  who  is  about  to  cross, 
is  crossing,  or  has  crossed  the  highway,  and 
probably  might  be  invoked  by  a  passenger 
who  was  injured  by  reason  of  a  collision 
caused  through  the  neglect  te  give  the 
ignals  required.  To  hold  otherwise  would 
be  to  do  away  entirely  with  tlw  doctrine  of 
fellow  servante,  for  the  statutory  duty  te 
use  the  signal  is  nondelegable.  The  lel- 
tow-servant  doctrine,  exempting  corpora- 
I  from  liability  to  their  own  servants 
for  the  fault  of  their  fellow  servants,  has 
become  a  part  of  the  settled  law  of  this 
country  and  of  England,  and  it  should  not 
be  frittered  away  indirectly  by  such  eon- 
atruction  as  is  here  contended  for. 

For  the  error  in  submitting  the  case  to  the 
jury,   as   pointed   out,   the  judgment  below 

reversed,  and  a  new  trial  granted. 

HcAlTsy  and  Brooke,  JJ,  eonenind 
.ItiSlone,  J.  Google 
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BItUr,  J.: 

I  concur  in  the  tmuU  upon  the  ground 
th&t  there  wu  no  evidence  tending  to 
prove  the  Diligence  relied  on,  vix.,  th^t 
the  lociAiotive  vas  not  equipped  with  a 
suitable  whistle. 

Oatraud«r,  Ch.  J.,  concurred  with  Blair, 


(ISl  N.  C.  483,  60  8.  E.  45T.) 

-Cvatom  —  notice  —  master  —duration. 

1.  A  railroad  company  will  be  charged 
with  notice  of  a  custom  of  its  emplojeea 
which  has  continued  for  six  moutbe,  to  cross 
its  yards  to  save  time  in  going  to  and  from 
their  meals. 

Master  —  Rylng  switch  —  negligence  — 
Injury  U>  employee. 

2.  It  is  negligence  for  a  railroad  company 
to  make  a  flying  switch  without  warning  at 
A  place  where  its  employees  are  accustomed 
to  cross-  its  tracks  in  going  to  and  from 
tbeir  meals,  at  a  time  when  they  may  be 
expected  to  be  so  engaged. 
Contributory     negligence  —  defense  — 

3.  Contributory  negligence  must  be  al- 
leged and  proved. 

Railroad  —  flying    swltcb  —  Injury    to 
traveler  —  contributory  negligence. 

4.  One  rightfully  attempting  to  cross  rail- 
road tracks  is  not  negligent  per  te  in  grab- 
bing for  his  hat,  which  is  blown  oS  by  the 
^oDimotion  of  a  passing  engine,  and  about 
to  fall  on  a  parallel  track,  without  looking 
to  see  if  cars  are  approaching  on  that 
track,  so  as  to  prevent  boldinj;  the  railroad 
company   liable    in   case   he   la   injured   by 


Note.  —  As  to  burden  of  proof  as  to  con- 
tributory negligence,  see  exhaustive  note  to 
Oklahoma  City  v.  Reed,  33  L.R.A.(N.S.) 
1085. 

As  to  negligence  of  railroad  company  in 
respect  to  flying  switches  or  detached  cars 
moved  by  their  own  momentum,  see  note  to 
Kentucky  C.  R.  Co.  y.  Smith,  38  L.R.A.  63. 

As  to  applicability  of  the  doctrine  ot  last 
clear  chance,  where  peril  not  actually  dis- 
covered, see  note  to  Bogan  v,  Carolina  C. 
R.  Co.  55  L.H.A.  418,  and  many  notes  in 
present  series,  indexed  under  title,  "Negli- 
gence— Last  Clear  Cbance." 
40  L.R.A.(K.S.) 


cars  shunted  onto  that  track  by  a  flying 
switch,  without  warning  of  their  approach. 
Trial  —  last  clear  cbance  ^  Bnbntlsslon 

6.  In  case  of  injury  to  one  on  a  railroad 

crossing,  where  the  evidence  is  such  that 
both  the  traveler  and  the  railroad  company 
may  be  found  to  have  been  negligent,  the 
court  should  submit  to  the  jury  the  ques- 
tion whether  or  not  the  railroad  company 
could,  after  discovering  the  traveler's  peril, 
have  avoided  injuring  him. 
Appeal  —  Incompetent  cnmnlatlve  evi- 
dence —  effect. 

0.  The  admission  of  incompetent  evidence 
is  not  reversible  error,  where  the  finding 
of  the  jury  is  amply  supported  by  other 
evidence  that  whs  properly  admitted. 

(December  16,  190B.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Burke 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintifTs  intestate. 
Affirmed, 
'statement  by  Manning,  J.: 
Bis  Honor  submitted  issues  to  the  jury, 
presenting  (1)  the  negligence  of  the  defend- 
ants; (2)  the  contributory  negligence  of 
the  plaintiff's  intestate;  (3)  the  last  clear 
chance;  (4]  damages.  The  jury  answered 
all  the  issues  in  favor  of  the  plaintiff,  and 
assessed  damages  in  the  sum  of  $6,000.  The 
case  was  heard  entirely  upon  the  evidence 
of  witnesses  offered  by  the  plaintiff.  The 
defendant  offered  no  testimony,  and  moved 
for  judgment  of  nonsuit  at  the  close  ot  the 
evidence,  which  motion  was  disallowed  and 
defendant  excepted.  This  exception,  to- 
gether with  exception  taken  to  the  adverse 
rulings  of  bis  Honor  in  admitting  certain 
evidence  of  the  plaintiff,  and  exceptions  to 
his  Honor's  charge,  present  the  questions 
tor  consideration. '  The  evidence  offered 
shows  the  following  facts;  Stanly  Farris 
was  killed  on  May  29,  1907,  at  abont  12 
o'clock  of  the  day,  by  being  run  over  by 
four  gondola  cars  moving  on  a  track  in 
the  yard  of  the  defendant  Southern  Rait- 
way  Company  at  Asheville.  The  intestate 
wae  an  employee  of  the  defendant  company, 
and  had  been  In  its  service  for  about  eight 
months  prior  to  his  death.  The  defendant 
company  was  doing  on  its  yards  at  Aehe- 
viile  a  lai-ge  amount  of  work,  rearranging 
its  tracks,  widening  its  yard,  increasing 
the  number  of  tracks,  and  building  a  stock 
pen.  The  intestate  bad  been  constantly 
and  regularly  at  work  for  defendant  com- 
pany, engaged  in  doing  different  jobs,  as  a 
water  boy,  carrying  water  for  the  other 
employees,  etc.,  and  for  a  week  prior  to  his 
death  had  been  assisting  in  building  the 
stock  pens.     The  stock  pens  were  on  ^lla> 
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•outh  Bide  of  the  jarda.  The  intestate 
lived  OD  the  north  aide  of  the  yards.  On 
the  eontb  BJde  the  embankment  was  about 
3  or  31  feet  higb,  on  the  north  side  about 
25  feet,  except  at  a  depreBaion.  The  em- 
plojeei  of  the  defendant  company,  number- 
ing from  100  to  ISO,  some  of  whom  worked 
on  the  yards,  others  elsewhere,  togetli 
iritli  other  laborers  working  for  a  tannery 
on  the  south  of  the  defendant  company's 
yards,  crossed  the  yards  to  and  fr<Hn  the 
depression  in  the  embankment  on  the  nortli 
side  and  to  and  from  the  south  side  from 
two  to  three  times  daily,  A  whistle,  soui 
ed  at  the  roundhouse  of  the  defendant  co 
puny,  gave  the  signal  for  ita  employees 
stop  at  the  noon  hour  for  dinner.  The 
place  above  described,  where  the  large  num- 
ber of  employees  crossed  the  yards,  was 
about  three  fcnirths  of  a  mile  to  a  street 
crossing  on  the  east,  and  about  TOO  yards  to 
a  street  crossing  on  the  west,  and  from  bank 
to  bank  was  about  100  yards.  This  place 
contaiued  IS  or  20  tracks.  When  Stanly 
Farris,  the  intestate,  started  to  cross  the 
yards,  on  May  2B,  1907,  at  12  o'clock  of 
the  day,  there  were  many  cars  standing  on 
the  trackB  to  the  east  of  him,  about  30  to 
35  yards.  He  crossed  the  £rst  and  second 
tracks  in  safety,  and  waa  walking  down  the 
space,  from  6  to  8  feet  wide,  between  these 
tracks.  He  was  walking  westward,  and 
had  gone  a  few  steps  when  on  engine,  mov- 
ing on  the  third  track,  from  the  south,  at 
from  3G  to  40  miles  an  hour,  passed  him, 
blowing  off  his  hat,  which  fell  on  the  sec- 
ond track,  and,  as  he  stooped  to  pick  it 
up,  he  was  struck,  run  over,  and  killed  by 
the  four  gondola  cars  loaded  with  coat.  The 
defendant  company,  through  the  codefend- 
ants.  Smith,  its'  conductor,  and  Mooney- 
ham,  its  engineer,  had  made  what  was  called 
"a  flying  switch,"  and  four  coal  cars  were 
sent  westward  on  the  second  track  and 
were  moving  at  the  rate  of  S  or  10  miles 
an  hour,  and  the  engine  took  the  third 
track.  The  switch  at  which  the  engine  was 
separated  from  the  cosl  cars  was  25  or  30 
yards  east  of  the  intestate.  No  bell  was 
rung,  whistle  blown,  or  other  signal  given 
by  the  rapidly  moving  engine.  The  coal 
cars  were  moving  noiselessly,  with  no 
watchman  on  any  of  the  four  cars,  and  no 
warning  given  to  intestate  of  their  ap- 
proach. The  intestate  was  about  seventeen 
years  of  age,  sober,  hardworking,  in  good 
health,  saving  of  his  w^es,  and  was  at 
the  time  earning  S1.3S  per  day.  From  the 
judgment  entered  on  the  verdict,  the  de- 
fendants appealed  to  this  court. 

Mr.  S.  J.  Brvin,  for  appellants: 

It   is   the   duty   of   one   on   or   about  to 

cross  a  railroad  track  to  look  and  listen. 

40  L.E.A.(N.S.) 


Neal  V.  Carolina  C.  B.  Co.  126  N.  C 
Sae,  49  LJLA.  684,  36  8.  E.  IIT;  Beail  t. 
Southern  R.  Co.  14S  N.  C.  153,  61  S.  £. 
U64;  Cooper  t.  North  Carolina  E.  Co.  140 
N.  C.  209,  3  L.R.A.(N.S.)  391,  M  a  E. 
932,  e  Ann.  Cos.  Tl ;  Lea  v.  Durham  t  Ji. 
R.  Co.  12B  N.  C.  459,  40  S.  E.  212;  Syme 
V.  Richmond  &  D.  R.  Co.  113  N.  C.  65S,  18 
S.  E.   114. 

Defendant  was  under  no  dn^  to  ring  the 
bell  and  sound  the  whistle  wheneTer  the 
engine  or  care  approached  any  place  when 
the   public   was   likely   to  cross   the   track. 

Williams  v.  Southern  R.  Co.  119  N.  C.  T46, 
26  S.  £.  32)  Whitson  v.  Wrenn,  134  N. 
C.  66,  46  S.  E.  17;  Edwards  v.  AUaotie 
Coaet  Line  R.  Co.  132  N.  C.  09,  43  S.  E. 
586. 

As  the  intestate  was  walking  in  a  place 
of  safety,  and  came  in  contact  with  the  can 
when  he  suddenly  left  it  and  reached  for 
his  hat,  the  last- clear -chance  doctrine  does 
not  apply. 

Pharr  v.  Southern  R.  Co.  133  N.  C.  610, 
45  S.  E.  1021 ;  Matthews  t.  Atlantic  ft  N. 
C.  R.  Co.  117  N.  C.  040,  23  B.  E.  177. 

The  act  of  the  intestate  in  leaving  a 
place  of  safety  and  putting  himself  in  one 
of  danger,  without  looking,  was  at  least 
one  of  the  concurrent,  contributing  causes 
which  produced  the  injury. 

Markham  t.  Raleigh  i,  G.  R.  Co.  119 
N.  C.  715,  25  S.  E.  786. 

Messrs.  Avery  A  Avery  and  Avery  £ 
Srwin,  for  appellee: 

The  making  of  the  flying  switeh  without 
warning,  and  at  a  time  when  defendants 
had  reasonable  grounds  to  t>elieve  that  em- 
ployees would  be  crossing  the  tracks,  con- 
stituted negligence  per  te. 

Vaden  v.  North  Carolina  R.  Co.  150  S. 
C.  702,  64  S.  E.  702;  Kentucky  C.  R.  Co. 
V.  Smith,  S3  Xy.  449,  18  L.R.A.  66,  20  S. 
\V.  392;  Bradley  v.  Ohio  River  4  C.  R.  Co. 
128  N.  C.  735,  36  S.  E.  181  -,  Wilson  v.  At- 
lantic Coast  Line  R.  Co,  142  N.  C.  336,  65 
S.  E.  267;  Allen  v.  Atlantic  Coast  Lino  R. 
Co.  145  N.  C.  214,  68  S.  E.  1081. 

The  omiseion  to  give  warning  was  the 
proximate  cause  of  the  injury,  which  could 
have  been  prevented  by  the  use  of  precan- 

Lloyd  V.  Albemarle  4  R.  R.  Co.  118  N. 
C.  1010,  64  Am.  St  Rep.  764,  24  S.  E.  805; 
Vaden  v.  North  Carolina  R.  Co.  150  N.  C. 
702,  64  S.  E.  762;  Kentucky  C.  R.  Co.  v. 
Smith,  93  Ky.  446,  18  L.R.A.  66,  20  S,  W. 
392;  Greenlee  v.  Southern  R.  Co.  122  N. 
C.  977,  41  L.R.A.  309,  65  Am.  St,  Rep.  734, 
30  S.  E.  116;  Ray  v.  Aberdeen  &  R.  F.  R. 
Co.  141  N,  C.  86,  S3  8.  E.  622;  Rnffin  v. 
Atlantic  *  N.  C.  R.  Co.  142  N.  C.  128,  6S 
S,  E.  86;  Gerringer  v.  North  Carolina  R- 
Co.  146  N.  0.  32,  69  B.  E.  162;  Edwards 
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T.  Csrolina  ft  N.  W.  R.  Co.  140  N.  0.  60,  G2 
S.  E.  234;  Smith  v.  Atlanta  &  C.  Air  Line 
R.  Co.  132  N.  C.  B24,  «  B.  E.  883;  Hinkle 
V.  Richmond  k  D.  R.  Co.  109  N.  C.  473, 
26  Am.  St.  Rep.  SSI,  13  S.  E.  S84;  RuBsell 
V.  Carolina  C.  R.  Co.  118  N.  C.  1108,  24 
S.  E.  512. 

ContributoT7  negligence  must  be  pleaded 
and  proved. 

Watson  V.  Farmer,  141  N.  C.  453,  64  B. 
E.  419;  Sherrill  t.  Southern  R.  Co.  14D 
N.  C.  2S2,  52  S.  E.  940;  Bay  t.  Aberdeen 
A  R.  F.  R.  Co.  141  N.  C.  88,  53  8.  E.  022. 

Where  the  death  of  jnteatate  is  shown 
to  have  been  cauwd  hj  cars  constituting  a 
part  of  a  flying  switch,  the  issue  as  to 
contributory  negligence  Is  for  the  jury,  in 
view  of  surrounding  eircumstaDces. 

Chicago  Junction  R.  Co.  ».  McGrath,  203 
III.  514,  68   N.  E.  60. 

Manning,  J.,  delivered  the  opinion  of 
the  court : 

'lite  ([ueBtion  flrst  presented  for  our  con- 
sideration is  the  negligence  of  the  defend- 
ants. If  the  evidence  does  not  prove,  or 
tend  to  prove,  a  breach  of  duty  by  the  de- 
fendants towards  the  plaintiff's  intestate. 
And  that  such  breach  of  duty  resulted  prox- 
imately in  the  injury  complained  of,  then 
it  must  follow  that  the  motion  to  nonsuit 
<n]ght  to  have  been  allowed  for  failure  of 
proof  on  the  first  issue.  In  Wilson  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  333,  66 
S.  E.  267,  Mr.  Justice  Brown,  speaking  for 
this  court,  said:  "The  attempt  to  make  a 
running  switch  across  a  much  frequented 
street  is  not  only  a  negligent,  but  a  most 
dangerous  and  unwarranted,  operation,  and 
has  been  so  held  by  a  number  of  courts. 
Bradley  v.  Ohio  River  t  C.  R.  Co.  128  N.  0. 
735,  38  S.  E.  181 ;  Brown  v.  New  York  C.  R. 
Co.  32  N.  Y.  697,  8B  Am.  Dec.  363;  Fulmer 
V.  Illinois  C.  R.  Co.  08  Miss.  3S5,  8  So.  617; 
Alab«ina  &,  V.  R.  Co.  y.  Summers,  08  Miss. 
506,  10  So.  03;  French  v.  Taunton  Branch 
R.  Co.  116  Mass.  537;  Chicago  &  A.  R.  Co. 
V.  Garvy,  68  III.  83;  Illinois  C.  R.  Co.  v. 
Baches,  66  III.  379.  It  matters  not  whether 
the  purpose  was  to  'shunt'  the  car  oti  on  a 
switch,  or  to  give  it  force  enough  to  roll 
along  on  the  same  track.  It  is  negligence 
to  permit  a  car  to  be  'cut  loose,'  and  roll 
on  uncontrolled  by  anyone  across  a  much 
used  crossing."  In  Allen  v.  Atlantic  Coast 
Line  R.  Co.  146  N.  C.  214,  58  S.  E.  1081. 
the  same  learned  justice  said:  "The  word 
'kicking'  seems  to  be  used  in  railroad  par- 
lance, as  synonymous  with  making  a  'flyinp 
switch.'  This  court  has  never  held  such  op- 
erations to  be  per  ae  negligence  in  respect 
of  the  employees  performing  tbem.  It  h 
'the  attempt  to  make  a  running  switch' 
when  the  detached  car  has  no  brakeman 
"10  L.R.A.(N.S.) 


on  it  and  is  under  no  control  that  ia 
declared  to  he  negligence,  because  highly 
dangerous.  Wilson  v.  Atlantic  Coast  Line 
R.  Co.  142  N.  C.  330,  65  S.  E.  267,  and 
cases  there  cited."  Vaden  v.  North  Car^ 
olina  R.  Co.  150  N.  C.  700,  64  8.  E.  702. 
In  Bradley  v.  Ohio  River  &  C.  R.  Co. 
supra,  this  court  held:  "A  crossing  which 
the  public  liave  been  habitually  penuif'ed  to 
use  is  treated  as  a  public  highway  crossing. 
Russell  V.  Carolina  C.  R.  Co.  118  N.  0.  1098, 
24  8.  E.  612."  In  3  Elliott  on  Railroads, 
2d  ed.  %  1266g,  this  learned  writer  says: 
"Tbe  practice  of  making  running  or  flying 
switches  IB  Inherently  dangerous,  and  is  to 
considered  and  condemned  by  the  courts 
in  nuineronB  decisions.  The  eoarts  have 
not  hesitated  to  bold  railroad  companies 
liable  for  injuries  to  trespassers  on  the 
track,  thus , inflicted,  on  the  ground  of  neg- 
ligence. TIw  case  of  this  negligence  seema 
specially  plain  where  the  ears  are  sent  in 
swift  motion,  with  no  one  at  the  brakes, 
upon  switch  tracks  commonly  used  by  per- 
sons for  footpaths  and  crossings,  without 
objection  from  the  company,  though  not  at 
a  public  crossing.  It  would  seem  a  du^ 
owed  by  the  railroad  company,  even  to  tres- 
passers, to  station  lookouts  in  such  posi- 
tions on  the  moving  cars  that  they  can 
watch  the  tracks  ahead  of  them  and  warn 
persons  thereon  of  their  danger."  Conley 
V.  Cincinnati  N,  O.  ft  T.  P.  R.  Co.  89  Ky. 
402,  12  8.  W.  764;  Bt.  Louis  ft  T.  R.  Co. 
V.  Crosnoe,  72  Tei.  70,  10  B.  W.  342.  In 
Vaden  v.  North  Carolina  R.  Co.  160  N.  C. 
700,  64  S.  E.  762,  Mr.  Justice  Brown,  speak- 
ing for  the  court,  in  stating  the  facta  of 
that  case,  said;  "The  evidence  tor  plain- 
tiff tends  to  prove  that  he  was  killed  about 
30  feet  from  where  Tomlinson  street  crosses 
the  tracks.  The  evidence  for  defendant  lo- 
cates him  farther  from  the  crossing.  All 
the  evidence  shows  that  these  switch  tracks 
were  situated  in  a  populous  part  of  the 
city  and  adjacent  to  and  close  by  factories, 
where  many  people  of  all  ages  were  em- 
ployed. At  the  time  the  intestate  was 
killed  the  factory  had  just  closed  for  the 
day,  and  the  employees  were  filling  the 
streets  and  crossings.  The  court  permit- 
ted evidence  to  the  effect  that  there  it 
much  passing  by  school  children,  factory 
hands,  and  citixens  generally  along  Tom- 
linson street  and  in  the  vicinity  of  the  ac- 
cident, to  which  defendant  excepted.  We 
see  no  objection  to  this  evidence.  It  tend- 
ed to  establish  conditions  that  should  have 
put  the  defendant  on  notice  as  to  the  ne- 
cessity for  caution  in  moving  its  cars  at 
that  point.  Kentucky  C.  R.  Co.  v.  Smith, 
93  Ky.  44B,  18  L.R.A.  86,  20  S.  W.  302  " 

In  the  present  case,  the  intestate  of  plain- 
tiff occupied,  toward  the  defendant     co»-^ 


IIIB 


NORTH  CAROLINA  SUPREME  COURT. 


Dbc 


pany,  th«  relation  of  emplojee,  and  of  thi* 
relationship  the  law  certainly  fixeB  the  com- 
pany with  knowledge.  He  waa  not  a  tres- 
pasMr  in  croMing  ita  tracks.  He,  togetlier 
Vitb  a  large  number  of  other  employen  of 
defendant  company  (among  them  others, 
not  employees,  were  intermingled),  some 
of  whom  worked  on  the  yard,  othera  on 
the  stock  pens,  had  been  accustomed  for 
about  six  months  to  cross  the  yards  at  or 
about  the  place  where  plaintiff's  intestate 
waa  killed,  and  at  least  one  of  the  hours 
during  the  day  when  they  grossed  the  yard 
was  indicated  by  a  whistle  from  tha  round- 
house of  defendant  company.  Crossing  at 
this  point  enabled  the  employees  to  reach 
their  homEs  and  boarding  places  more 
quickly  and  to  return  to  their  work  more 
promptly.  A  custom  of  its  own  employees 
continuing  for  sii  months,  and  observed 
by  it  without  protest  or  objection  from  the 
defendant  company,  we  must  hold  to  have 
continued  long  enough  to  fix  the  defendant 
with  knowledge  of  ita  existence.  In  addi- 
tion, the  defendant!  in  their  joint  answer 
admit  that  the  intestate  of  plaintiff  was  ac- 
customed, in  going  in  a  direct  course  to 
and  from  his  place  of  employment  t«  his 
hoarding  house,  to  pass  through  the  yards 
of  the  defendant  company  and  cross  its 
tracks.  In  Bordeaux  v.  Atlantic  Coast 
Line  R.  Co.  160  N.  C.  G2B,  64  S.  E.  439,  it 
was  held  "undoubtedly  culpable  negtigence" 
to  "kick"  a  car  on  a  track  in  a  shifting 
yard,  resulting  in  Injury  to  plaintiff,  who 
waa  at  work  on  a  car  on  that  track,  but 
who  failed  to  observe  a  rule  of  the  company 
by  placing  a  signal  flag  on  the  car,  as  notice 
to  engineers  operating  the  shifting  engines; 
there  being  evidence  that  the  rule  was  much 
violated  on  "short  jobs,"  to  the  knowledge 
of  the  superintendent  and  engineers  on  the 
yard,  and  that  the  employees  of  the  kicking 
engine  saw  repairers  at  work  on  the  car. 
Under  the  authorities  cited,  we  think  the 
evidence  clearly  sufficient  to  sustain  the 
finding  of  defendants'  negligence  by  the 
jury  in  response  to  the  first  issue,  and  that 
the  negligent  act  of  the  defendants  con- 
tinued up  to  the  collision  of  the  cars  with 
plaintiff's  intestate,  and  without  which  the 
accident  would  not  have  happened. 

We  proceed  next  to  the  consideration  of 
the  luotion  to  nonsuit,  as  it  applies  to  the 
second  isatie, — the  contributory  negligence 
of  the  plaintiff's  intestate.  Upon  this  is^ue. 
his  Honor  charged  the  juiy:  "It  is  the 
duty  of  persons  going  on  the  track  of  a 
railroad  company  to  stop  and  look  and  lis- 
ten for  any  train  that  may  be  moving  or 
lying  on  the  track  of  such  company,  and 
on  its  yards,  where  there  are  several  tracks 
used  for  shifting  cars,  to  be  continually 
alert  nnd  on  the  lookout  for  ■>  moving  train 
40  L.R.A.(N.S.t 


or  cars,  and  if  a  person  (alia  in  this  duty, 
and  in  consequence  of  such  failure  is  in- 
jured by  moving  cara,  the  person  would 
b;  guilty  of  contributory  negligence."  While 
the  burden  of  this  issue  rested  on  the  de- 
fendants, tbe  burden  of  duty  rested  upon  the 
Intestate.  The  law  does  not  presume  con- 
tribiltory  negligence.  It  must  be  alleged 
and  proven.  The  defendant  must  show  eoch 
facta — either  omissions  to  observe  such  cau- 
tions or  the  doing  of  such  acts — ^from  wbirb 
only  one  inference,  to  wit,  the  plaintiff's 
negligence,  can  be  drawn  by  men  of  ordi- 
nary reason  and  intelligence.  Of  tbe  con- 
duct and  acts  of  tbe  intestate  the  evidence 
disclosea  these  facts:  When  he  entered  up- 
on the  yard,  he  saw  an  engine  and  cars 
moving  east  of  him.  He  crossed  the  first 
and  second  traeke,  moving  somewhat  to 
the  northwest.  E«  had  taken  a  few  steps  be- 
tween tbe  second  and  third  tracks,  and  wss 
about  to  cross  the  third  track,  when  tbe 
engine  sped  by  him  at  the  rata  of  30  to 
40  miles  per  hour.  The  draught  caused 
by  tbe  rapidly  moving  engine  blew  off  his 
hat,  blovring  it  on  the  second  track,  which 
be  bad  just  crossed  in  safety.  As  be 
stooped  to  catch  his  hat,  he  was  struck 
by  the  coal  cars  and  killed.  The  cars  were 
moving  at  the  rate  of  S  or  10  miles  an 
hour.  The  switch  waa  ES  to  30  steps  esst 
of  intestate.  To  make  the  flying  or  run- 
ning switch  with  engine  moving  in  front, 
it  is,  of  course,  necessary  that  the  start 
must  be  made  sufficiently  beyond  the  switch 
to  enable  the  engine  to  acquire  such  speed 
as  to  be  uncoupled  before  reaching  tbe 
switch,  so  far  in  advance  of  tbe  cars  aa  to 
permit  the  switch  to  be  thrown  and  to  send 
the  detached  cars  a  dealred  distance  on  the 
track.  The  engine  bad  acquired  the  speed 
of  3B  or  40  miles  per  hour,  and  must  have 
been  making  the  noise  usual  to  engines  mov- 
ing at  such  speed.  According  to  one  of  tbe 
eyewitnesses,  the  detached  cars  were  mov- 
ing noiselessly.  It  can  easily  be  inferred 
that,  in  the  close  presence  to  the  rapidly 
moving  engine,  the  intestate  could  not  have 
heard  any  noise  from  the  moving  cars.  He 
had  just  crossed  in  safety  the  track  upon 
which  these  cars  were  noiselessly  moving, 
unguarded  by  any  person  stationed  on  them 
to  warn  bim  of  tbeir  approacli.  Ilis  posi- 
tion and  purpose  were  known  to  the  defend- 
ants. The  danger  of  a  misstep,  or  of  de- 
viating from  an  exactly  Btrai);ht  line,  was 
obvious  to  the  defendant  enj;ineer.  The 
rapidly  moving  engine,  passing  intestite. 
was  naturally  calculated  to  make  him  draw 
away  from  it.  The  natural  impulse  was  U> 
grab  at  hia  hat  and  to  stoop  to  pick  it  up. 
\  watchful  brakeman  on  the  care  "keep- 
ing a  continuous  outlook"  would  assuredly, 
seeing  bis   position   of   peril,   have  warned 
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the  iateatite,  Rnd  by  such  timely  varning 
A  humaD  life  would  have  been  savtd.  Sawj- 
er  V.  Roanoke  B.  k  Lumber  Co.  146  N.  C. 
24,  22  L.R.A.(N.S.)  200,  56  S.  £.  508. 
There  was,  however,  no  brakeman  or  guard 
on  these  cars,  no  warning  wbb  given  of 
tbeir  noiseleBa  approach,  and  the  only  neg- 
ligent act  of  the  intestate,  which  the  de. 
feodanta  allege  contributed  to  the  intes- 
tate's death  and  was  its  proximate  cause, 
was  his  yielding,  under  the  eireumstancea 
described,  to  a  natural  impulse  in  stooping 
to  grab  his  hat.  It  ie  not  apparent  that, 
if  intestate  had  turned  to  look  behind  to 
see  if  danger  approached,  he  would  not  have 
been  stricken,  as  the  space  between  the 
cars  passing  on  the  adjacent  track  did  not 
exceed  2  feet.  While  we  are  in  no  wise 
inclined  to  relieve  the  person  crossing  the 
tracks  of  a  railroad  Irom  the  imperative 
duty  of  observing  the  measure  of  caution 
so  well  established  for  his  safety  by  the 
well- con  side  red  decisiona  of  this  and  other' 
courts,  yet  "it  cannot  always  be  said  that 
he  is  guilty  of  contributory  negligence  as 
a  matter  of  law  because  he  looked  and 
listened  from  one  point  rather  than  another, 
or  because  he  did  not  continue  to  look 
and  listen  at  all  timet  continuously  for  ap- 
proaching trains,  where  he  was  misled  by 
the  company,  or  his  attention  was  right- 
fully directed  to  something  else  aa  well." 
3  Elliott,  Railroads,  §  lieSa.  Or  that  he 
failed  to  look  in  opposite  directions  at  the 
same  moment  of  time.  As  is  said  by  Mr. 
.Justice  Hoke  in  Bherrill  v.  Southern  R.  Co. 
140  N.  C.  252,  E2  S.  E.  040:  "It  is  further 
held  that,  negligence  having  been  first  estab- 
lished, facta  and  attendant  ciroumetances 
may  so  qualify  thia  oDligation  to  look  and 
listen  as  to  require  the  question  of  con- 
tributory negligence  to  be  submitted  to  the 
jury,  and  in  some  inatances  the  obligation 
to  look  and  listen  may  be  altogether  re- 
moved." Innian  v.  North  Carolina  R.  Co. 
149  N.  C.  123,  62  S.  E.  878;  Morrow  v. 
N'orth  Carolina  B.  Co.  146  N.  C.  14,  GO  S. 
E.  158.,  It  must  not  be  overlooked  in 
reaching  a  conclusion  in  this  case  that  the 
act  which  occasioned  plaintiff's  Intestate  to 
be  killed  waa  immediately  caused  by  the 
rapidly  moving  engine  passing  within  2 
feet  of  him  at  a  time  and  place  where  de- 
fendants admit  that  they  knew  the  intes- 
tate would  be  crossing,  and  at  a  time  and 
place  where  the  uncontradicted  evidence 
sfa^ws  that  between  100  and  160  employees 
of  a  defendant  company  and  others  were 
accustomed  to  cross  the  tracks  of  the  yard. 
We  are  therefore  of  the  opinion  that  the 
motion  to  nonsuit  upon  the  evidence  bea: 
ing  on  the  second  issue  ought  not  to  ha\ 
been  allowed,  and  that  his  Honor  did  not 
err  in  submitting  this  issue  to  the  jury. 
40  L.E.A.(N.S.> 


The  defendants  objected  to  hia  Honor  sub- 
"tting  the  third  issue, — that  issue  pre- 
senting the  "last  clear  chance."  While  this 
:  has  become  immaterial  in  view  of  the 
finding  of  the  jury  on  the  first  and  second 
issues,  we  thinic  it  was  proper  for  hia  Honor 
to  have  submitted  it.  If  the  jury  had  found 
with  defendants  on  the  second  issue,  having 
found  the  first  issue  with  plaintiff,  the  ulti- 
mate liability  of  defendants  would  have- 
been  determined  by  their  finding  on  the 
third  isBue.  In  the  presence  of  the  con- 
curring negligence  of  a  plaintiff  and  a  de- 
fendant, it  is  a  generally  accepted  doctrine, 
and  well  aettled  in  this  state,  that  the  ulti- 
mate liability  must  depend  upon  whether 
the  defendant  could,  at  the  time,  have 
avoided  the  injury  by  the  exercise  of  rea- 
sonable care  under  the  attendant  circum- 
stances. Bay  V.  Aberdeen  &  B.  F.  E.  Co. 
141  N.  C.  84,  53  B.  E.  622;  Reid  v.  Atlanta 
t  C.  Air  Line  R.  Co.  140  N.  C.  146,  62  S. 
307;  Lassiter  v.  Raleigh  k  Q.  B.  Co. 
:  N.  C.  244,  45  S.  E.  570;  Arrowood  v. 
South  Carolina  k  Q.  Extension  R.  Co.  120 
N.  C.  029,  38  S.  E.  ISl;  Pickett  v.  Wil- 
mington 4  W.  R.  Co,  117  N.  C.  616,  30 
L.B.A.  267,  63  Am.  St.  Bep.  611,  23  S.  E. 
2G4. 

During  the  trial  the  plaintiff,  over  de- 
fendant's objection,  was  permitted  to  offer 
evidence  tending  to  show  that  the  defend- 
ant company  ceuld  have  provided  a  safe 
way  of  crossing  by  building  at  small  cost 
an  overhead  bridge.  This  evidence  was  di- 
rected solely  to  the  first  issue,  and,  while 
we  are  of  the  opinion  that  neither  the  de- 
fendant company  nor  its  eodefendants  were 
under  the  duty,  under  the  facts  of  this  case, 
to  erect  auch  overhead  walkway  or  bridge, 
yet,  aa  we  have  concluded  that  the  uncon- 
tradicted testimony,  independent  of  this 
evidence,  was  plenary  of  the  defendant's 
negligence,  and  his  Honor,  upon  such  other 
testimony,  would  have  been  justiGed  in 
instructing  the  jury  to  anawer  the  first 
issue  against  the  defendants,  subject  only 
to  tbeir  belief  in  the  credibility  of  the  wit- 
nesaes,  we  cannot  see,  under  such  circum- 
stances, that  the  admission  of  such  evidence 
was  reversible  error.  This  evidence  could 
in  no  way  have  influenced  the  finding  of 
the  jury  to  the  second,  third,  or  fourth  is- 
sues. The  defendants,  at  the  trial,  offered 
no  evidence  at  alt  and  no  evidence  in  any 
way  to  relieve  the  inference  of  their  negli- 
gence to  be  drawn  from  the  other  evidence, 
uncontradicted  in  any  particuuar  by  thorn. 
The  testimony  objected  to  suggested  a  cause 
of  damage  too  remote,  and  for  tliis  reason 
we  cannot  see  that  its  admission  prejudiced 
the  defendants  with  a  jury  of  the  intelli- 
gence we  must  aaaume  our  juries  to  pos- 
sess.     It   we   felt   constrained    to   grant-*-. 
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new  trikl  to  the  defeadftnU  lor  the  kdmis- 
•ion  of  this  evidence,  we  would  /eel  con- 
■trained  to  restrict  it  to  the  first  issue  onlj. 
Bull  V.  Atlanta  k  C.  Air  Line  R.  Co.  149 
N.  C.  427,  63  S.  E.  126;  Reeves  v.  Seaboard 
Air  Line  K.  Co.  149  N.  C.  244,  62  S.  B. 
1078;  Spence  v.  Lake  Drummond  Canal  Co. 
150  N.  C.  180,  63  S.  E.  729;  Gaither  v. 
Carpenter,  143  N.  C.  240,  65  B.  E.  625; 
Smith  V.  Caihie  £  C.  R.  &  Lumber  Co.  142 
N.  C.  26,  5  L.R.A.(N.B.)  430,  64  B.  E.  788; 
Crescent  Hosiery  Co.  v.  Mobile  Cotton  Mills, 
140  N.  C.  4E2,  53  S.  E.  140,  6  Ann.  Cas. 
164;  Cherr;  v.  Lake  Drummond  Canal  t 
Water  Co.  140  N.  C.  422,  111  Am.  St.  Rep. 
850,  63  S.  E.  138,  6  Ann.  Caa.  143;  Jen- 
nings V.  Hinton,  128  N.  C.  214,  3S  E.  E. 
863;  Clark  r.  Moore,  126  N.  C.  1,  35  S.  E. 
126. 

As  we  have  reached  the  conclusion  that 
no  reversible  error  was  committed  in  the 
trial  of  this  action,  the  judgment  of  the 
court  is  alGrmed. 


H.  E.  PARKER 
HAILEY-OLA  COAL  COMPANY,  PIff.  In 
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Dangerons  aabstance  —  sale  —  care. 

1.  The  mere  purchase  of  an  instrumental  i- 
tj,  such  as  oil,  from  a  reputable  dealer,  is 
not  alone  aufUcient  to  excuse  the  employer, 
In  case  of  injury  received  in  its  use,  but,  in 
Addition  to  this  requirement,  is  coupled  the 

Headnotes  by  Robebtsor,  C. 


duty  of  such  reasonable  examination  and 
inspection  as  are  practicable  by  a  pradent 
man  under  similar  circumstances. 
Appeal  —  aDlHcleiic]i  of  eTidence  — dan- 
gerous sabstance  —  care. 
2.  Whether  or  not  the  company  was  Dili- 
gent in  the  purchase  and  furnishing  of  > 
safe  instrumentality,  such  as  lubricating  oil, 
for  the  use  of  miners  in  a  coal  mine,  is  pri- 
marily one  of  fact,  to  be  determined  under 
proper  instructions  by  the  jury  from  all  the 
facts  and  circumstances  of  the  whole  case; 
and  where  the  issue  has  been  properly  Eub- 
mitted,  and  the  verdict  r^ularly  returned, 
the  finding  of  the  jury  will  not  be  disturbed 
in  this  court  on  appeal. 

(March  12,  1018.) 

ERROR  to  the  District  Court  for  Pitts- 
burg County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  ir- 
cover  damages  for  the  death  of  plaintiff's 
-intestate,  alleged  to  have  been  caused  by  de- 
fendant's o^Iigenoe.    Affirmed. 

Statement  by  Robcrtaon,  C. 

This  was  an  action  by  M.  E.  Parker,  wid- 
ow of  William  Parker,  for  herself  and  u 
the  next  friend  of  her  four  minor  children, 
against  the  plaintiff  in  error,  the  Hailev- 
Ola  Coal  Company,  defendant  below,  to  it- 
cover  damages  on  account  of  the  death  of 
the  husband  and  father,  which,  as  is  alleged, 
was  occasioned  by  suffocation,  caused  b; 
the  dense  volumes  of  smoke  incident  to  i 
fire  which  started  at  the  bottom  of  a  mine 
belonging  to  defendant  coal  company,  and 
in  which  said  William  Parker  was  at  wort 
as  a  miner.  The  plaintiff  charged  that  de- 
fendant company  was  liable  in  damages  far 
his  death  on  account  of  the  following  nrf- 
ligent  and  wrongful  acts  of  defendant  com- 


f/ote.  ^ilanter'a  duty  to  inapect  a»  af' 
fected  by  fact  that  InalrumenUtUty 
was  purcha«ed  frotureaponalble  d€al- 


Cases  involving  the  right  of  a  master  to 
delegate  the  duty  of  furnishing  a  safe  place 
or  safe  appliances  for  the  servant  have  not 
been  included.  See  note  to  Anderson  v. 
Fleming,  66  L.R.A.  119. 

No  attempt  has  been  made  to  collect 
<'aite3  like  Vincent  v.  Clements,  150  Mich. 
400,  ]14  N.  W,  330,  which  note,  among 
other  circumstances,  the  fact  that  the  appli- 
ance complained  of  was  purchased  from  a 
rpputable  dealer,  but  which  are  decided  by 
other  principles  of  law,  this  fact  being 
wholly  immaterial. 

Negligence  is  sometimes  inferable  from 
tlie  fact  that  the  purchase  or  procurement 
otherwise  of  the  instrumentality  was  carried 
out  in  a  careless  manner. 

Thus,  in  Consolidated  Ice  Mach.  Co.  v. 
Kiefer,  20  111.  App.  400,  it  was  held  that 
JO  :..it.A.(N.S.) 


a  jury  is  justiSed  in  finding  the  defendssi 
liable  where  it  appears  that  hia  repic^n- 
tative,  in  ordering  an  appliance,  omitted  tl 
inform  the  manufacturers  for  what  use  il 
was  intended,  so  that  care  in  making  it  asd 
testing  its  strength  might  be  insui^,  soil 
defects  in  it,  if  any,  might  be  thus  de- 
tected. 

But,  in  the  absence  of  some  special  fta- 
ture  of  this  sort,  the  extent  of  the  master's 
responsibility  in  cases  of  this  type  is  oer- 
essarily  determined  with  reference  to  Ih' 
principle  that  he  may  rely  in  some  defirw 
upon  the  assumption  that  the  parties  who 
supplied  an  instrumentality  exercised  ordi- 
nary diligence  in  seeing  that  it  was  fit  fur 

All  the  authorities  are  agreed  that  the 
fact  of  the  appliance  heing  of  an  approved 
pattern,  and  having  been  bought  from  a 
reputable  maker,  is  at  least  prima  far  if 
evidence  tliat  the  defendant  was  not  ne^li- 
);pnt  in  requiring  his  servant  to  use  it. 
Nordquist  v.  Fuller,  IS2  Mass.  411, 65  N.  £■ 
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pa&y,  which  caused  the  fire  and  smoke.  Mid 
which  primarily  resulted  ia  the  death  of  the 
deceased,  to  wit:  (1)  That  an  inflammablo 
oil  or  grease  was  sent  into  the  mine  on  the 
day  of  the  accident.  (?)  That  such  inflam- 
mable oil  or  greaie  was  handled  in  open 
tubs,  and  in  close  and  dangerous  proximity 
to  open  ligbta.  (3)  That,  upon  the  igni- 
tion of  this  inflammable  ail  by  being  brought 
ioto  proximity  to  an  open  light,  the  repr 
■entative  of  the  deftudant  company,  i 
charge  of  the  mine,  overturned  and  poured 
out  the  oil  upon  and  around  the  bottom  of 
the  shaft,  thui  igniting  the  shaft  bottom 
and  the  walls  of  coal  and  the  grease  and 
oil-Boaked  timbers  and  roadway.  .(4)  That 
the  company  was  guilty  of  an  absolute  vio- 
lation of  the  mining  laws  of  Oklahoma  in 

834;  Phillips  v.  J.  H.  Lockey  Piano  Case  Co. 
203  Mass.  SB,  90  N.  E.  981;  Schroeder  v. 
Michigan  Car  Co.  SB  Mich.  132.  22  N.  W. 
220;  Longpre  T.  Big  Blackfoot  Mill.  Co. 
Mont.  SQ.  09  Pac.  131;  Gibson  v.  Milwaukee 
Light,  Heat  &  Traction  Co.  144  Wis.  140, 
128  N.  W.  877 ;  Woods  v.  Toronto  Bolt  A 
Forging  Co.  11  Ont.  L.  Rep.  216;  Siegel  v. 
Detroit.  G.  H.  t  M.  H.  Co.  160  Mich. 
270,  12S  N.  W.  6,  19  Ann.  Cas.  1095. 

The  duty  of  a  master  to  his  servant  to 
exercise  reasonable  care  is  performed  when 
h«  provides  an  apparatus  in  comnion  use, 
purchased  from  a  reputable  and  experienced 
manufacturer,  and  maiies  a  test,  where  a 
test  is  required.  Bauman  v.  Cowdin,  75 
N.  J.  L.  193,  68  Atl.  914. 

But  most  of  the  cases  go  much  further 
than  this,  holding  that  such  facts  sre  con- 
clusive in  the  master's  favor  in  the  absence 
of  some  circumstance  which  would  put  a 
prudent  man  upon  inquiry  at  the  time  of 
the  purchase  or  afterwards.  McCtaren  v. 
■Weber  Bros.  Shot  Co.  92  C.  C.  A.  338,  lOB 
Fed.  714;  Taylor  v.  Centralia  Coal  Co.  15S 
III.  App.  324;  Kansas  City  t  P.  R.  Co.  v. 
Ryan,  62  Kan,  637,  36  Pac.  292;  South 
Baltimore  Car  Works  v.  Scliaefer,  90  Md. 
S8,  94  Am.  St.  Rep.  6SD,  53  Atl.  005;  Shea 
V-  Wellington,  163  Mass.  364,  40  N,  E.  173; 
Keynolds  v.  Merchants'  Woolen  Co.  168 
Ma'sB.  501,  47  N.  E.  40B ;  Mooney  v.  Beattie, 
180  Mass.  451,  70  L.R.A.  831,  82  N.  E.  725; 
Murphv  V.  Huber-Hodftman  Printinsj  Press 
Co.  203  Mass.  549,  89  N.  E.  1044;  Uompler 
T.  Lewis,  131  Mich.  144.  9J  N.  W.  152; 
Jenkins  r.  St.  Paul  Citv  R.  Co.  10,S  Minn. 
504,  20  L.R.A.(N.S.)  401,  117  N.  W.  028; 
Tallman  v.  Nelson,  141  Mo.  App.  478,  125 
S.  W.  1181 ;  Kaye  v.  Rob  Roy  Hosiery  Co.  51 
Hun,  510.  4  N.  Y.  Supp.  571  :  G'riffin  v. 
Flank.  132  App.  Div.  334,  1)7  N.  Y.  Supp, 
38:  O'Doherty  v.  Postal  Teleg.  Cable  Co. 
134  App.  Div.  298,  118  N.  Y.  Supp.  871; 
Toye  T.  United  Dressed  Beef  Co.  141  App. 
Div.  3.12,  125  N.  Y.  Supp.  1001;  Gulf,  C. 
4  8.  F.  R.  Co.  ».  Larkin,  88  Tei.  225,  1 
L.R.A.(N.S.)  644,  82  S.  W.  1028. 

So,  in  CDoherty  v.  Postal  Teleg.  Cable 
Co.  134  App.  Div.  298,  lis  N.  Y.  Supp.  871, 
the  master  was  held  not  liable  for  injuries 
40  LJLA.(N.S.) 


maintaining  an  oil  room  down  in  its  mine, 
and  oiling  and  greasing  ita  cars  therein,  and 
thus  greatly  increasing  both  the  extent  and 
volume  of  the  fire  and  smoke.  (5)  That 
after  the  fire  commenced,  the  fan  carrying 
air  into,  through,  and  out  of  the  mine  was 
stopped,  thus  stopping  the  withdrawal  of 
the  smoke.  (S)  That  while  the  fire  was  in 
progress,  and  before  the  deceased  and  other 
employees  had  escaped,  the  opening  of  the 
shaft  at  the  surface  of  the  ground  was 
sealed,  thus  further  preventing  the  escape 
of  smoke  from  the  ahaft,  and  forcing  it 
down  and  into  ail  parts  of  the  mine  and 
upon  the  men  yet  remaining  therein. 

The  company  answered  these  allegatiou 
of  plaintifTs  petition  by  general  denial,  also 
by  way  of  an  aSSrmative  defense,  that  the 

caused  by  defects  in  s  scow  which  it  had 
hired  from  a  reputable  companj  lor  nse  in 
laying  cables,  smce  it  would  not  be  likely 
to  occur  to  anyone  hiring  a  scow  under  the 
circumstances  to  have  it  overhauled  before 
undertaking  to  use  it.  The  court  said: 
"While  the  employer  must  exercise  reason- 
able care  to  furnish  safe  implements,  he  is 
not  liable  for  the  negligence  of  others  not 
his  servants,  nor  is  he  neetigent  in  relying 
upon  the  performance  <A  iafy  hy  reputeble 

And  in  Toye  v.  United  Dressed  Beef  Co. 
141  App.  Div.  332,  125  N.  Y.  Supp.  108J, 
the  court  approved  the  following  inatmC' 
tion:  "When  an  employer  purchases  an 
engine  or  machine  at  a  reputable  manufac- 
turer's, fully  equipped  with  all  the  usual 
guards  and  appliances  in  customary  use  by 
men  in  the  same  line  of  business,  he  has  a 
right  to  use  this  machine  in  the  condition 
in  which  such  machine  is  furnished  to  him, 
in  connection  with  his  business,  without 
any  imputation  of  negligence  because  it 
might  have  been  made  safer  if  made  and 
equipped  some  other  way." 

So,  too,  in  Kansas  City  k  P.  R.  Co.  v. 
Ryan,  62  Kan.  637,  35  Pac.  292,  the  court 
said:  "If  the  company  purchased  the  jack 
of  a  welt-known  and  reliable  bouse,  with  an 
established  reputation  as  a  dealer  i 


mechanic  or  a  skilled  worker  in  iron  could 
have  discovered  it  by  careful  examination, 
the  railroad  company  would  not  be  guilty 
of  negligence  in  furnishing  the  jack  for  use 
to  its  employees." 

In  Mooney  v.  Beattie,  180  Mass.  451,  70 
L.R.A.  631,  82  N.  E.  726,  it  was  held  that 
a  mason  contractor  owes  no  duty  to  his 
employees  to  Inspect  stone  received  from  the 
quarry  to  ascertain  if  it  is  free  from  the  ex- 
plosives used  to  blast  it  from  the  quarry 
bed.  The  court  said:  "We  do  not  think 
there  is  any  evidence  to  show  that  the 
quarrvmen  were  not  in  good  standing,  or 
that  the  defendants  had  any  reason  to  be- 
lieve to  the  contrary,  or  that  there  was  ito 
inspection  at  the  quarry." 

An  employer  who  is  not  hims«U  a  manu-i 
1  .  ^..  O'^IC 
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oil  complained  of  wb»  purcbaaed  of  a  r«p- 
utabte  compaof ,  under  representation*  that 
ths  ume  wm  black  oil,  suitable  for  tlie 
□iling  and  greaaing  of  the  cara  for  which  ft 
nas  intended,  and  aougbt  to  tie  used,  and 
waa  nOD inflammable,  and  that  it  had 
means  of  knowing,  or  aacertaining,  that  laid 
oil  waa  inflammable,  but  relied  upon  the 
repreaentationa  of  the  company  from  which 
it  wa*  pnrchaaed.  The  defendant  company 
further  alleged  aa  an  aBlnuative  dcfeiiac 
that  the  deceased  waa  guilty  of  contrihu- 
torf  negligence  in  failing  to  escape  upon 
being  warned  of  the  Sre,  and  upon  being  di- 
rected to  follow  the  penon  giving  the  warn- 
ing, who  knew  of  a  way  of  escape  other 
than  bj  the  bottom  of  the  shaft,  which  at 
that  time  waa  impaaaable  becauao  of  the 
flames  and  smoke.  At  the  trial,  liawever, 
there  waa   no  attempt  to  deny  the  inflam- 


mability of  the  oil,  nor  the  taking  of  eiid 
oil  into  the  mine,  in  open  tubs,  exposed  to 
open  lights,  such  aa  were  used  by  minen: 
nor  the  ignition  of  the  same  bj  reason  of 
the  proximity  of  tlie  same  to  the  opes 
lights,  nor  the  overturning  of  the  tub*  o[ 
burning  oil,  by  the  pit  boss,  nor  the  viola- 
tion of  the  law  in  maintaining,  down  in 
the  mine,  a  grease  room,  and  the  greasing 
of  cars  therein,  nor  the  stopping  of  the  fan 
used  to  secure  air  for  the  mine,  nor  tlie 
sealing  of  tiie  shaft.  Neither  was  there  aay 
evidence  offered  in  support  of  toe  charge  <^ 
contributory  negligence  on  the  p*rt  of  tbe 
deceased;  nor  waa  it  claimed  that  tbe 
eauae  of  the  death  of  deceased  waa  other 
than  the  fire  and  smoke  originating  as  abort 
stated,  and  the  inability  of  deceased  to  fs- 
cape  by  reason  of  the  Are  and  smoke  be- 
fore he  was  overcome  and  eulTocated.    Tbe 


faeturer  of  machines,  and  does  not  assume 
to  know  how  to  repair  them,  satisfies  hii 
obligation  to  use  reasonable  care  in  put- 
ting machinery  in  order  by  contracting  with 
a  manufacturer  or  other  mechanician  whose 
business  it  is  to  manufacture  such  machines. 
and  who  baa  a  proper  reputation  in  ref- 
erence thereto,  to  use  proper  and  reasonable 
efTorta  in  putting  the  machine  in  order, 
McClaren  r.  Weber  Broa.  Shoe  Co.  B2  C. 
C.  A,  380,  366  Fed.  714. 

In  Shea  v.  Wellington,  1G3  Mass.  304,  40 
N.  E.  173,  it  was  held  that  the  owner  of  a 
quarry  owes  no  duty  to  its  employees  to 
inspect  exploders  given  to  the  quarrymen  for 
use.  where  the  manufacturers  were  well 
known  and  had  made  frequent  tests  of  the 
exploders. 

In  Reynolds  ».  Merchants'  Woolen  Co. 
168  Mass.  601,  47  N.  E.  40e,  the  court  aaid 
that  to  pureliase  a  machine  from  a  reputable 
maker  was  in  effect  to  use  due  care  in  the 
selection  of  it. 

Tn  Murphj  v.  Huber-Hodgman  Printing 
Press  Co.  203  Mass.  649,  89  N.  E.  1044,  tbe 
defense  that  a  defective  appliance  waa 
bought  from  a  reliable  dealer  waa  treated 
aa  being  a  aufHcient  delense,  hut  the  case 
turned  upon  the  question  whether  the  de- 
fense had  been  made  out. 


free  f 


n  culpability  where  there  is  npecifl 


had  been  thoroughly  tested  by  the  ; 
fore  he  sold  it.  Fuller  v.  New  York,  N.  H. 
ft  H.  R.  Co.  175  Mass.  4-24.  SO  N.  E.  574; 
Rhea  T.  Wellington,  133  Haas.  364,  40  N. 
E.  173. 

But  the  master  baa  been  held  liable  for 
failure  to  inspect  where  the  appliance  waa 
secondhand  when  bought.  Monarch  Tobac- 
co Works  V.  Northern,  —  Ky.  — ,  124  S.  W. 
350  (steara  radiator)  ;  Delancy  v.  Framing- 
'  ham  Gas,  Fuel  t  Power  Co.  202  Mass.  350. 
88  K.  E.  773  (a  secondhand  barrel  designed 
to  liold  hot  tor). 

The  duty  to  inspect  old,  rusty,  and  worn 
parts  placed  in  machinery  ia  more  urgent 
W  L.K.A.(N.S.) 


and  necessary.  Taughan  T.  Chic&go  Junc- 
tion R.  Co.  156  111.  App.  364,  judgment 
affirmed  in  249  111.  206,  94  N.  E.  40. 

So,  also,  it  is  the  du^  of  the  master  to 
inspect  the  appliance  where  it  is  to  be  put 
to  an  extraordinary  or  hazardous  use,  not- 
withstanding it  may  have  been  purcliS'-'J 
from  a  responsible  source.  Tallman  v.  »!- 
son,  141  Mo.  App.  479,  J25  S.  W.  US! 
(ordinary  wagon,  drawn  at  high  speed). 

This  right  of  the  employer  to  rely  upon 
tbe  quality  of  articles  purchased  from  a  re- 
reliable  dealer  involves  the  corollary  that  lie 
i*  not  under  any  obligation  to  subject  the 
articles  to  tests  as  minute  as  can  and  ought 
to  be  applied  by  a,  manufacturer. 

Thus,  an  employer  who  procures  a  atetn 
boiler  from  a  repuUble  manufacturer  can- 
not be  held  liable  tor  an  exploaion  on  the 
ground  that  the  iron  of  which  it  waa  con- 
structed was  of  inferior  quality,  where  that 
fact  could  have  been  discovered  only  by 
breaking  or  cutting  the  platca.  Nor  is  he 
liable  if  the  explosion  is  caused  by  de- 
fects in  the  riveting  which  could  not  have 
been  discovered  without  taking  the  boiler 
apart  and  removing  tlie  rivets.  Ballard  i. 
Hitchcock  Mfg.  Co.  61  Hun,  186,  4  X.  Y. 
Supp.   940. 

Ordinary  care  does  not  require  a  railroid 
company  to  take  out  t^e  dome  cap  and 
throttle  valve  of  a  locomotive  purchased 
from  reputoble  manufacturers.  It  would  be 
an  unreasonable  rule  to  require  such  a  com- 
pany to  keep  on  band  mechanical  contri- 
vances and  employ  experts  capable  of  mak- 
ing thb  highest  testa,  like  those  which  the 
manufacturers  are  in  a  position  to  make. 
Clyde  y,  Richmond  A  D.  R.  Co.  65  Fed.  482. 
There  the  special  master,  whose  report  was 
approved  in  toto  by  Newman,  D.  J.,  con- 
sidered that  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  SUtes  in  Rich- 
mond &  D.  R.  Co.  V.  Elliott,  149  U.  S.  266. 
37  L.  ed.  728,  13  Sup.  Ct.  Rep.  837.  n»eant 
that  tlic  employer  waa  not  bound  to  do 
more  than  test  an  engine  to  see  that  it 
was  in  good  running  order,  where  it  bad 
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entire  defense,  U  can  be  gathered  from  the 
record  and  the  brief  of  defendant  company, 
rests  upon  the  claim  that  the  company  was 
ejicDsed  from  all  consequences  of  the  use  of 
the  inSammable  oil  by  reason  of  its  purchase 
from  ft  reputable  concern,  and  a  reliance  up- 
on the  representations  as  to  its  character. 
There  nas  some  evidence'  offered  to  show 
that  the  greasing  of  tbe  cars  in  the  mine  in 
violation  of  law  did  not  contribute  to,  or 
increase,  the  extent  or  effect  of  tbe  Sre,  and 
also  that  the  stopping  of  the  fan  did  not 
increase  the  danger  to  the  men,  and  that  tbe 
men,  tneaty-tiine  in  number,  were  all  prob- 
ably dead  before  the  mine  was  sealed. 

At  the  time  of  tbe  fire  the  general  man- 
ager of  the  company,  Mr.  Jamea  Elliott, 
was  at  Niagara  Falls,  New  York.  He  read 
an  account  of  the  accident  in  a  newspaper, 
and   arrived   at   the   scene   of   the   disaster 


•cveral  days  after  it  had  occurred.  He  had 
been  gone  from  Haileyvitle,  Oklahoma, 
where  the  mine  is  located,  about  four  weeks. 
Prior  to  his  going  he  had  been  called  upon 
by  a  salesman  of  the  Globe  Oil  Company  of 
ClBveiand,  Ohio,  who  informed  Elliott  that 
be  had  a  car  toad  of  oil  at  Ft.  Smith,  that 
he  was  trying  to  get  rid  of,  and  desireJ 
Elliott  to  take  some  of  thia  oil,  representin;; 
it  to  be  black  oil,  which  is  tiie  sort  of  oil 
used  for  greasing  mine  cars,  and  Elliotts 
agreed  to  take  10  barrels  from  him.  Then 
Elliott  went  away,  and  was  not  present 
when  tbe  oil  arrived.  This  was  tbe  only 
black  oil,  or  oil  for  grcnsing  care,  ever  pur- 
chased by  the  defendant  company  from  tbe 
Globe  Oil  Company,  although  it  had  pre- 
viously bought  some  engine  oil  and  Some 
cylinder  oil  from  thia  company.  Elliott 
therefore   had   had   no   previous   experience 


been  purchased  from  a  manufacturer  of 
^ood  standing.  Compare  Indianapolis,  B. 
&  W.  R.  Co.  V.  Toy,  Bl  III.  474,  33  Am. 
Rep.  67  (no  liability  where  defect  in  loco- 
motive could  onlv  have  been  discovered  by 
cutting  through  its  walls).  Nashville  k  C. 
H.  Co.  V.  Elliott.  1  Coldw.  811.  78  Am.  Dec. 
50S,  which  is  to  the  opposite  effect,  haa  been 
overruled  in  Nashville  t  D.  R.  Co.  t.  Jones, 
9  Heisk.  27. 

Nor  do  the  courts,  In  determining  whether 
an  employer  should  have  ascertained  the 
existence  of  a  defect,  hold  him  responaibTe 
for  the  lack  of  technical  knowledge  which  is 
ordinarily  possessed  only  by  persons  in  cer- 
tain lines  of  business,  and  which  it  would 
therefore  be  unjust  to  expect  other  persons 
to  poasesa.  Deane  v.  Roaring  Pork  Electric 
Liifht  A  P.  Co,  6  Colo.  App.  621,  39  Pac 
348  (machinery)  ;  Prentice  v.  Wellsville,  60 
N.  T.  S.  R.  S67,  21  N.  Y.  Bupp.  820  (blast- 
ing compound).  In  Allison  Mfg.  Co.  v.  Mc- 
Cormick,  118  Pa.  519,  4  Am.  St.  Rep.  613. 
12  Atl.  273,  where  an  explosion  of  paint 
used  in  painting  the  interior  of  a  water 
tank  was  involved,  the  court  held  that  the 
master  may  provide  materials  such  as  are 
ordinarily  used  in  the  same  business,  but 
is  not  required  to  secure  the  best  known 
materials,  or  to  subject  such  as  he  does 
provide  to  a  chemical  analysis  in  order 
to  settle  by  experiment  what  remote  and 
possible  hazard  may   be   incurred  by  their 

A  doctrine  leas  favorable  to  the  master 
than  that  applied  in  the  casea  thus  far 
cited  haa  been  applied  in  some  jurisdictions. 

Thus,  the  rule  that  a  purchaser  of  an 
article  from  a  reputable  manufacturer  is 
,iustifled  in  assuming,  in  the  absence  of  any- 
thing to  the  contrary  discoverable  by  ordi- 
nary tests,  that  the  article  is  properly  mode, 
is  not  absolute  in  the  sense  that  it  absolves 
from  alt  du^  of  reasonable  inspection,  nor 
in  any  case  does  it  relieve  from  inspection 
as  to  defects  diacernible  by  superflcial  ex- 
amination. Petroleum  Iron  Works  Co.  v. 
Boyle,  102  C.  C.  A.  679,  1T9  Fed.  433. 
-)0  L.R.A.(N.S.) 


And  an  instruction  as  to  the  effect  of  tbe 
master's  purchasing  the  appliance  from  a 
reputable  dealer  ia  erroneous  if  it  is  capable 
of  being  construed  as  eliminatini;  the  duty 
of  inspection.  Alamo  Dressed  Beef  Co.  v. 
Yeargan,  —  Tex.  Civ.  App.  — ,  123  8.  W. 
721. 

So,  the  presumption  that  a  tool  is  safe 
for  use  when  purchased  from  a  reputable 
manufacturer  cannot  be  indulged  when  the 
tool  in  question  was  not  one  ordinarily  in 
use,  but  was  of  a  special  design  of  the  de- 
fendant, and  the  manufacturer  bad  no 
knowledge  that  it  was  to  be  used  in  tbe 
manner  described,  Blankenship  v.  A.  M. 
Hughes  Paint  A,  Glass  Co.  164  Mo.  App. 
483,  136  S.  W.  970. 

A  finding  of  negligenoe  is  justiflable 
where  a  superintendent  of  a  public  work 
failed  to  test  the  strength  of  a  derrick  bor- 
rowed from  a  contractor,  although  he  ex- 
amined the  several  portions  of  it  in  a  gen- 
eral way,  and  the  crack  in  the  iron  plate 
which  broke  when  tbe  apparatus  waa  put 
into  use  could  not  have  been  detected  with- 
out cleanine  the  rust  from  the  sides  of  the 
metal.  Filion  v.  Be;?.  4  Can.  Ench.  134, 
affirmed  in  24  Can.  S.  C.  482  (Quebec  rule 
denying  fellow-servant  rule  applied). 

In  Sharpley  v.  Wright,  206  Pa.  263,  64 
Atl.  896,  it  waa  held  that  a  stevedore  who 
used  a  derrick  bclnnRing  to  the  wharf  owner 
to  pile  lumber,  without  testing  it,  is  liable 
for  injuries  cauaed  by  the  unsafe  condition 
of  the  derrick. 

In  connection  with  these  eases  see  Pah- 
KEB  V.  Hailev-Ola  Coal  Co.  See  also  th& 
quotation  given  in  that  opinion  from  1  La- 
batt,  Mast.  AS.  %  163. 

As  to  standard  of  maater'a  duty  with  re- 
spect to  selection  between  different  stvlea  or 
makes  of  appliances,  gee  note  to  Ch'rismei- 
v.  Betl  Teleph.  Co,  8  L.R.A.(N.S.)   492. 

As  to  fumiahing  article  in  general  nue  as 
measure  of  master's  dutv,  see  notes  to  Wiitta 
V.  Interstate  Iron  Co,  16  L.R.A.(N.S.)  12a, 
and  Dean  v.  Central  City  Light  k  P.  Co, 
27  L.R,A.(N.S.)  181,  W.  M.  6. 
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with,  or  penonfti  knowledge  of,  the  black 
oil  Mid  by  tbis  company.  It  came  in  bar- 
rets, labeled  "Black  Oil,"  and  these  barrels 
were  placed  in  the  oil  bouse  of  the  company, 
near  tlie  top  of  the  shaft,  wlierein  oiU  of  all 
character  were  kept.  Previous  to  the  re- 
ceipt of  these  10  barrels  of  oil,  the  com- 
pany had  been  purchasing  ita  black  oil  from 
a  local  agency,  which  brought  it  in  cans 
without  labels,  and  emptied  the  cans  intc 
a  tank  in  this  house.  For  about  six  or  seven 
days  preceding  this  accident,  oil  out  of  this 
10-barrel  lot  had  been  used  without  acci- 
dent at  the  rate  of  about  a  barrel  a  day. 
The  method  of  using  this  barrel  oil  was  to 
open  a  barrel  on  the  surface  of  the  earth, 
in  broad  daylight,  near  the  top  of  the  mine, 
and  draw  it  off  into  half  barrels  of  wood, 
which  were  Qtted  with  bandies,  and  without 
cover  over  the  top,  lift  these  half  barrels, 
or  tubs,  as  they  were  called,  upon  the  cage, 
and  send  the  oil  down  the  shaft,  from  which 
point  it  was  again  carried  to  the  grease 
room,  about  76  feet  from  the  bottom  of  the 
shaft.  The  drawing  of  the  oil  from  the  bar- 
rels into  these  open  tubs  at  the  top  was 
done  under  the  direction  of  the  top  boss, 
who  had  the  work  of  delivering  the  oil  to 
the  employees,  whose  business  it  waa  to  use 
it,  delegated  to  his  charge.  While  these 
open  tubs  were  being  filled,  on  the  morning 
of  the  fire,  employees  engaged  in  the  work 
end  others  who  were  at  the  shaft  mouth, 
with  no  duties  whatever  in  respect  to  the 
handling  of  tbe  oil,  noticed  a  difference  and 
peculiarity  in  this  oil.  They  noticed  that 
it  was  thinner,  and  of  a  bluish  color,  and 
that  it  smelled  differently  from  black  oil. 
Some  of  them  recognizing  a  smell  of  gaso- 
line or  coal  oil.  The  top  boss,  who  should 
have  examined  the  oil,  but,  instead,  only  in- 
cidently  bsppened  to  be  near  while  it  was 
being  drawn,  and  his  fifteen-year-old  boy, 
testiHed  that  they  noticed  no  dilTerence  in 
smell  or  otherwise.  When  three  tubs  of 
this  oil,  smounting  to  50  or  60  gallons,  ar- 
rived at  the  bottom  of  the  shaft,  the  em- 
ployees of  the  company  there,  using  open 
lights,  sought  to  take  these  tubs  of  oil  from 
the  cage,  and  in  doing  so  one  of  such  em- 
ployees noticed  the  smell,  but,  being  in  the 
dark,  could  not,  of  course,  see  the  differ- 
ent consistency  or  color.  As  be  was  about 
to  remove  the  tub,  his  miner's  lamp  came 
within  6  or  7  inches  of  the  surface  of  the 
oil,  and  the  oil  at  once  ignited  in  one  tub. 
While  still  contained  in  the  tub,  this  em- 
ployee and  another  one  endeavored  to  ex- 
tinguish the  flames  by  pouring  water  into 
the  tub,  there  being  a  space  of  some  S  inches 
from  tiic  surface  of  the  oil  to  the  top  of  the 
tub.  This  greatly  reduced,  but  did  not  en- 
tirely extinguish,  the  flames,  and  the  officer 
of  the  defendant  company  in  entire  charge 
40  L.h.A.(N.S.) 


of  the  undergTOund  came  to  the  bottom,  and, 
emingly  crazed  with  fear,  seized  the  tub 
ith  his  bare  hands  below  tbe  line  of  Br, 
id  emptied  out  the  burning  oil  upMi  the 
bottom,  and  then  sought  to  signal  the 
leer  to  hoist  the  cage,  bat  was  too  ei- 
to  make  the  proper  signal.  Immediate- 
ly all  the  employees  about  the  shaft  bottam 
sought  to  escape,  the  foreman  in  char^ 
with  one  or  two  others,  ascending  by  means 
of  the  cage,  and  others  travelii^  out  of  the 
mine  through  an  opening  about  a  mile  awsy. 
When  the  foreman  arrived  at  tbe  top,  it 
immediately  hastened  to  tbe  fanhtmse  aid 
stopped  the  fan,  returned  then  to  the  top 
of  the  shaft,  where,  seeing  the  flames  come 
pouring  up  the  shaft,  he  immediately  n- 
.urned  to  the  fanhouse,  and  started  it  go- 
ng again,  after  which,  and  after  himself 
and  others  had  sought  to  enter  the  mise 
iigb  the  fan  shaft,  but  were  driven  back 
by  the  smoke,  he  then  caused  the  mouth  of 
the  shaft  to  be  sealed;  that  is,  covered  with 
boards,  canvas,  and  earth,  to  prevent  tbe 
draft  of  air  bringing  the  smoke  and  Hames 
up  to  the  top,  where  it  might  have  set  Grr 
to  and  destroyed  the  buildings  about  tlie 
top  of  the  mine. 

Of  tbe  men  employed  in  tbe  mine,  those 
that  portion  known  as  tbe  Pea  Vine 
slope  were  the  ones  most  endangered  by 
tbe  fire,  and  the  only  ones  whose  escape  wss 
practically  cut  off  by  the  lire  at  the  bottcss 
of  tbe  shaft.  Their  mode  of  ingress  la 
their  working  place  was,  first,  by  tlie  shafl. 
tlien  through  the  oil  or  grease  room  to  the 
top  of  the  Pea  Vine  slope,  a  distance  of  t 
few  hundred  feet,  and  then  down  to  a  still 
lower  depth  in  the  earth  to  tbe  various  en- 
tries on  the  Pea  Vine  slope,  and  to  get  ont 
ttiey  returned  by  tbe  same  route.  The  de- 
ceased, William  Parker,  was  at  the  bottom 
of  this  Pea  Vine  slope,  and  bis  body,  witb 
that  of  twenty-eight  others,  was  found  near 
the  top  of  the  Pea  Vine  slope,  where  they 
had  all  rushed  in  an  endeaver  to  escape 
through  their  only  known  mode  of  egress. 
viz.,  to  the  bottom  of  the  shaft  and  up. 
Those  who  were  in  otiier  portions  of  the 
mine,  between  whom  and  daylight  no  burn- 
ing shaft  bottam  and  grease  roMD  was  in- 
terposed, traveled  through  old  workings  to 
another  opening  about  a  mile  away;  and 
BO  also  did  a  few  of  those  npon  the  upper 
entries  of  the  Pea  Vine  slope,  who  were  led 
through  old  abandoned  workings  through 
holes  and  cut-throughs.  The  deceased  had 
been  at  work  in  the  mine  about  twelve  days. 
Dying  with  him,  and  seeking  to  escape,  is 
he  did,  were  at  least  two  of  the  oldest  em- 
ployees in  the  mine.  Two  of  tbe  witnesses 
for  plaintiff,  one  of  whom  had  performed 
duties  making  him  more  familiar  with  the 
mine  than  the  coal  diggers,  such  a*  ds- 
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ceased,  tbemMlves  knew  of  no  mode  of  ea- 
cape,  and  would  have  periahed  liad  tbey  not 
been  near  the  top  of  tlie  Pea  Vine  elope, 
and  sbown  the  way  out  by  one  of  the  very 
few  who  knew.  The  condition  of  the  mine 
And  of  the  airways  was  such  that  all  of  tbo 
smoke  from  the  (ire  descended  tne  Pea  Vine 
slope  to  the  bottom  where  the  deceased  waH 
at  work,  and  ascended  part  way  back 
through  a  parallel  air  eourse.  The  first 
wamin);  deceased  could  have  ot  the  Are  was 
tbe  arrival  of  the  smoke  coming  down  tlic 
■lope,  and  Ilia  only  possible  mode  of  escape 
was  to  go  back  against  tbe  smoke  up  the 
slope,  or  travel  with  the  smoke,  a.  mile  or 
more  to  its  outlet,  either  of  which  entailed 
certain  death,  regardless  of  wliich  he  chose. 

There  is  testimony  that  one  man  started 
down  the  slope,  endeavoring  to  warn  those 
nearer  the  bottom,  and  possibly  including 
Parker,  at  the  very  bottom,  but  this  man  by 
doing  BO  also  lost  his  life,  it  being  as  im- 
possible to  get  to  Parker  as  for  iiim  to  get 
out.  There  was  proof,  uncontradicted,  that 
the  oiling  and  greasing  of  cars  had  been 
carried  on  at  this  grease  room,  or  empty 
track,  near  the  bottom  of  the  shaft,  for 
months  preceding  the  fire,  and  that  the 
waste  oil  and  grease  about  the  track  and 
the  bottom  was  2  or  3  inches  deep  in  places. 
So  deep  was  it  that  boards  were  laid  across 
the  ties  to  enable  tbe  men  from  the  Pea 
Vine  slope  in  coming  from  work  to  the  shaft 
bottom  to  avoid  walking  ankle  deep  in  the 
oily  ooM  and  grease.  There  was  no  proof 
to  the  contrary,  and  no  proof  whatever  that 
any  cleaning  up  was  ever  done,  but  ttiat  the 
place  upon  the  morning  of  the  fire  as  the 
men  w£nt  to  work  was  in  its  usual  condi- 
tion, and  that  as  above  atated.  The  evi- 
dence of  plaint  iff  showed  that  the  fire 
burned  into  and  through  this  grease  room. 
Evidence  of  employees  of  the  defendant  com- 
pany was  conflicting  in  this  respect.  There 
is  confiicting  evidence  as  to  the  propriety  of 
stopping  the  fan.  The  only  evidence  of  the 
defendant  company  of  a  reason  for  sealing 
the  shaft  was  that,  considering  tbe  men  all 
dead  at  the  time  it  was  done,  it  was  the 
beet  thing  to  do  to  insure  the  recovery  of 
their  bodies,  but  the  result  of  sealing  the 
shaft  and  preventing  the  escape  of  the 
smoke  that  way,  in  the  event  that  the  men 
might  still  be  living,  and  that  it  would 
force  the  smoke  upon  them  in  denser  vol- 
umes, was  not  denied. 

There  was  no  evidence  that  any  test  of 
any  kind,  any  inspection,  or  even  any  visual 
examination,  was  made  of  the  black  oil  be- 
ing taken  from  the  barrel,  while  running 
into  the  open  tubs,  or  before  being  sent  in- 
to the  depths  of  the  mine,  to  ascertain  that 
it  was  noninflammable  and  the  sort  of  oil 
needed.  The  testimony  of  the  witnesses 
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Massey,  Walls,  and  Thomas,  all  old,  experi- 
enced miners,  who  had  worked  for  many 
years  in  this  same  mine,  and  yet  would  have 
undoubtedly  lost  their  own  lives  had  they 
not  been  so  fortunately  stationed  as  to  be 
out  of  the  main  direction  of  the  smoke  when 
the  fire  started,  and  able  to  attach  them- 
selves to  a  party  being  guided  through  the 
intricate  byways  of  the  mine  by  one  of  the 
few  familiar  with  a  mode  of  egress  other 
than  by  the  shaft,  shows  the  extent  and 
character  of  the  journey  necessary  to  be 
made  by  one  seeking  to  escape  from  this  Pea 
Vine  slope  through  the  abandoned  work- 
ings of  the  mine  in  order  to  avoid  the  burn- 
ing shaft  bottom.  It  was  necessary  for  them 
to  travel  a  distance  of  a  mile  or  more  under- 
ground through  the  narrow  entries  and  pas- 
sageways of  the  mine,  so  low  as  to  compel 
them  to  go  in  a  stooping  position,  and  most 
of  the  time  in  absolute  darkness.  Much  of 
thie  traveling  also  was  done  up  a  steep 
incline.  In  order  to  get  from  one  entry  to 
another,  it  was  necessary  to  go  into  one  of 
perhaps  a  hundred  rooms,  all  exactly  alike, 
one  only  having  a  hole  or  opening  tlirougli 
which  they  might  crawl  to  the  entry  above, 
and  if  one  entered  the  wrong  one  of  these 
rooms,  after  pressing  up  to  the  highest  part 
of  that  room,  then  it  would  be  necessary  to 
retrace  one's  steps  and  try  again,  bo  that 
without  a  guide  it  would  have  been  neces- 
sary to  try  each  succeesive  room  of  60  pr 
more.  Even  following  a  guide,  who  knew 
which  room  to  select,  it  was  necessary  at 
times  to  scramble  over  falls  of  rocks,  6  or  7 
feet  high,  to  squeeze  through  an  opening  of 
but  2  or  3  feet  between  the  roof  and  thie 
jagged  pile  of  rocks.  And  this  traveling 
must  necessarily  be  done  with  the  utmost 
haste  because  behind  them  the  smoke  was 
approaching,  after  having  first  traveled  to 
the  bottom  of  the  Pea  Vine  slope.  The  de- 
ceased, Parker,  was  at  the  bottom  of  tlie 
Pea  Vine  slope,  and  upon  the  arrival  of  tlie 
smoke  at  bis  working  place,  which  would  be 
his  first  intimation  of  anything  wrong,  he 
had  not  only  to  traverse  the  mile  of  dis- 
tance and  surmount  the  obstacles  and  dif- 
ficulties met  by  the  others,  but  in  doing  so 
he  would  be  traveling,  not  ahead  of  the 
smoke,  but  enveloped  in  it,  had  he  sought 
to  escape  in  the  one  possible  way  other  than 
the  shaft.  Did  he  seek  to  get  to  the  bot- 
tom of  the  shaft  the  only  egress  known  to 
him,  he  would  be  equally  enveloped  in 
smoke;  but  upon  his  arrival  at  tbe  top  of 
the  Pea  Vine  slope  would,  and  did,  find 
fiirtiier  progress  harred  by  the  roaring  fire. 
It  is  significant  that  the  way  of  ecsape 
sought  by  the  deceased  was  also  sought  by 
some  twenty-eight  others,  two  of  whom  were 
men  of  the  longest  experience  in  this  mine, 
and  they  all  died  together.    And' this  sdmf) 
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route  vu  the  one  upon  which  even  tliow 
escaping  inatinctivelj  started,  and  were 
themaelTea  saved  by  reason  of  bving  liigher 
up  the  slope,  and  having  still  time,  after 
finding  someone  familiar  with  anotHer  way 
of  escape,  to  trsvel  this  new  route  before 
the  smoke  ascended  to  tliem  from  tbe  de- 
ceased's working  place,  some  ttiouaand  feet 
or  more  below.  It  also  appears  frum  a 
signed  pleading  that  the  defendant  compan; 
tuu  asserted,  or  intends  to  assert,  a  claira 
[or  damages  against  tlie  Qinbe  Oil  Company 
for  selling  to  it,  the  defendant  company,  this 
inttanunable  oil,  under  tbe  guise  ttnd  label 
of  black  oi).  Upon  the  issues  and  evidence 
above  stated,  and  further  proof  that  de- 
ceased was  thirty-four  years  of  age,  and 
earning  from  976  to  $80  per  month,  sober, 
industrious,  and  spending  alt  of  his  earn- 
ings upon  hie  family,  and  leaving  behind 
him  a  widow  and  four  minor  children,  all 
under  the  age  of  twenty  years,  the  jury  re- 
turned >  verdict  in  favor  of  plaintiff  for 
tT,600,  and  from  the  judgment  pronounced 
upon  tbls  verdict  the  company  has  appealed. 

Hessrs.  Oordon  ft  Hclnnls  for  plainUff 


Robertaon,  C,  filed  the  following  «pin- 

Counsel  for  plaintiff  in  error  have  as- 
iigned  forty-seven  distinct  sped  float  ions  of 
error,  but  in  their  brief  they  state  that 
"without  waiving  a  single  speeilication  of 
error,  and  insisting  on  all,  but  in  order  to 
save  time,  we  will  group  together  such 
siieciflcations  of  error  as  are  cognate  and 
involve  directly  the  same  question,  and  will 
therefore  take  np  specification  So.  3,"  etc. 
While  on  page  S.  of  tbeir  brief  they  say: 
"The  sole  question  as  to  the  oil,  which  real- 
ly is  tbe  important  question  in  the  case,  was 
whether  plaintiff  in  error  exercised  that  care 
which  the  law  requires  in  sending  the  oil 
down  into  the  mine.  .  .  .  But,  when  the 
court  baa  read  all  the  evidence  in  the  case, 
it  will,  no  doubt,  conclude  that  the  real 
question  in  this  case  wag  and  is  with  refer- 
ence to  the  negligence  of  the  plaintiff  in  er- 
ror in  carrying  tbe  oil  down  into  the  mine, 
which  oil  was  ignited,  and  which  ignition 
waa  the  primary  cause  of  the  destruction 
of  life  and  property."  It  might  be  well, 
alao,  to  note  that  the  only  alleged  errors 
treated  by  plaintiff  in  error  in  its  brief 
relate  to  instructiona  requested  by  defend- 
ant in  the  lower  court,  and  to  instructions 
given  by  the  trial  court.  Therefore,  the  real 
question  in  the  case,  as  agreed  upon  by 
counsel  for  both  parties,  is  whether  or  not 
the  defendant  was  negligent  in  furnishing 
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inflammable  oil,  instead  of  a  noDinflam- 
mable  oil,  for  use  at  the  mine,  without  fur 
tber  information,  or  attempt  to  acquire  in- 
formation, in  respect  to  its  inflammabilitT, 
and  without  inspection  or  examination  t«- 
yond  tbe  representationa  of  the  manufac- 
turer and  tbe  label  on  the  barrel;  and,  tUl 
being  true,  a  full  and  complete  knowledge 
nnd  understanding  of  all  the  facts  and  di- 
cumstances  of  Ihi  whole  case  becomes  im- 
perative; hence  tbe  exhaustive  statonent 
which  precedes  this  opinion. 

For  convenience  the  plaintiff  In  error  will 
liereinafter  be  called  the  company,  and  tlM 
defendant  in  error  the  plaintiff.  The  com- 
pany, on  page  14  of  its  brief,  charges  that 
the  main  complaint  of  plaintiff  is  that  in- 
flammable oil  was  by  the  company  permit- 
ted to  go  into  tDe  mine,  and  which  vai 
ignited,  and  which  ignition  produced  the 
condition  which  caused  Parker's  death,  and 
that  therefore  tlie  vital  questioni  are;  What 
kind  of  oil  did  the  company  send  into  th* 
minsT  Where  the  oil  was  obtaineil,  and 
the  conditions  under  which  it  was  produced, 
together  with  the  degree  of  care  used  by 
the  plaintiff  in  error  in  such  purchase,  and 
in  furnishing  the  same  for  use  in  ita  mine 
after  it  was  purchaaedT 

After  reviewing  the  testimony  of  James 
Elliott,  manager  of  the  mine,  which  shone 
that  he  purchased  10  barrels  of  oil  from 
the  Globe  Oil  Company  of  Cleveland,  Ohio, 
that  said  company  was  a  reputable  concern. 
selling  oil  in  the  open  market  for  the  pur- 
pose for  which  this  oil  was  used,  that  said 
oil  was  marked  "Black  Oil,  Globe  Oil  Co„ 
Ft.  Smith,  Arkansas.  Headquarters,  Cleve- 
land, Ohio,"  on  the  card,  and  "Black  Oil" 
in  big  letters  on  the  head  of  the  barrel,  also 
tbe  testimony  of  John  Smith  and  others,  de- 
tailing tile  manner  in  which  the  oil  wai 
prepared  and  sent  into  the  mine,  in  which 
there  is  evidence  that  it  looked  and  smelled 
different  from  the  ordinary  black  oil,  the 
company  lays  down,  and  seemingly  relief 
upon,  tbe  general  rule  that  where  the  master 
goes  into  the  open  market  and  purchases  an 
instrumentality  like  oil,  to  be  used  for  the 
simple  purpose  of  greasing  cars  in  the 
mine,  and  the  purchase  made  by  the  master 
is  from  a  reputable  dealer,  engaged  in  tbe 
manufacture  and  sale  of  the  oil,  it  ia  prims 
facie  evidence  that  the  master  lias  done  bis 
duty  toward  the  servant,  and  unless  some- 
thing intervenes  between  tbe  purchase  made 
and  the  use  of  the  oil  by  the  master  in  bis 
mine,  which  would  lead  him  to  believe  that 
the  oil  was  not  what  it  waa  repreeented  to 
be,  there  can  be  no  actionable  negligence: 
and  also  upon  the  theory  that  the  master 
does  not  insure  the  instrumentality  which 
he  furnishes  to  his  servant  in  doing  his 
work,   but  that  the  care  demanded  of  tbe 
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master  by  the  law  is  that  care  which  a 
prudent  man  would  exerciBe  uoder  like 
cumBtancea,  considering  at  all  times 
facta  and  eircumstances  of  the  wliole  cat 
the  company  seeks  to  avoid  responHibility 
for  Parker's  death.  The  rule  as  stated 
above  is  accepted  by  the  plaintiff  aa  b 
rect  CKposition  of  the  law  applicable  to  the 
-case  at  bar,  but  counsel  for  plaintiff  con- 
tends that  the  question  of  whether  or  not 
the  master  used  such  care  as  a  prudeot  man 
would  exercise  under  like  circumstances, 
considering  at  alt  times  all  the  facts  and 
circumstances  of  the  whole  case,  is 
nuirily  a  queation  to  be  determined  solely 
by  the  jury,  under  proper  instructions  by 
toe  court;  but  that,  when  once  so  deter- 
mined, its  answer  is  final  and  binding  both 
upon  the  trial  and  appellate  courts.  Of  tlie 
latter  phase  ot  the  question,  consideration 
will  hereinafter  be  given.  As  to  tbe  former, 
let  ui  first  examine  the  authorities  cited 
by  the  company  in  support  of  the  rule  con- 
tended for. 

The  first  case  In  support  ot  tbe  above 
rule  cited  by  the  company  is  Allison  Mfg. 
Co.  V.  McCormick,  118  Pa.  019,  4  Am.  St. 
Rep.  613,  12  Atl.  873,  in  which  a  workman 
was  ordered  by  his  employer  to  paint  tbe 
inside  of  a  water  tank,  12  feet  deep.  Ha 
entered  tbe  tank  with  a  lamp  .and  began 
work.  Soon  after  an  explosion  occurred  in 
the  tank,  resulting  in  the  death  ot  the  work- 
man. It  appeared  that  the  paint  used  con- 
tained a  large  quantity  of  benzin;  that  it 
was  a  well-known  paint,  and  had  been  in 
use  many  years;  that  the  cniployEr  had  used 
if  for  ten  years,  purchasing  it  in  large  quan- 
tities from  the  factory  ready  for  use.  The 
court  held  in  that  case  that  the  accident 
was  outside  the  range  of  ordinary  experi- 
ence, and  that  tbe  employer,  under  the  facts 
as  detailed  in  the  evidence,  was  not  negli- 
gent. In  the  extract  from  tbe  opinion  in 
that  case  as  found  on  page  17  of  the  com- 
pany's brief  herein,  it  is  clearly  shown  that 
tbe  basis  of  the  opinion  of  the  court  was 
that  the  material  which  caused  the  Injury 
had  been  in  use  by  tbe  master  for  ten  or 
twelve  years  without  accident.  Tbe  work- 
men in  that  ease  were  sent  in  to  work  and 
were  discharging  their  duties  under  the  im- 
mediate direction  and  supervision  of  a 
competent  painter.  The  main  difference  be- 
tween tbe  facts  of  that  casE,  and  the  one  at 
bar  is  that  in  the  latter  the  master  bad 
never  before  made  use  of  the  sort  of  oil 
furnished  the  servants  which  caused  the  fire, 
nor  the  kind  of  oil  sold  by  the  Qlobe  Oil 
company,  which  this  lot  purported  to  be.  In 
thia  case,  too,  it  was  •  fact  well  known 
to  the  company  that  the  oil  sent  into  tlie 
mine  would  be  brought  into  close  proximity 
to  the  miners'  lamps,  and  tbe  miners,  know- 
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ing  this,  had  a  right  to  rely  upon  the  em- 
ployer using  such  reasonable  care  as  would 
prevent  tbe  sending  down  into  tbe  mine  oil 
of  an  inflammable  character,  the  oil  was 
not  sent  into  the  mine  by,  or  under  the 
supervision  of,  a  competent  man,  used  to 
handling  such  oil,  although  this  was  a  duty 
owing  by  the  company  to  the  miners,  nor 
was  the  oil  inspected  or  examined  in  any 
way  by  the  company,  notwithstanding  some 
of  the  workmen,  who  assisted  in  sending  it 
down  into  the  mine,  noticed  that  it  was  of  n 
different  color,  and  had  a  different  smell, 
from  that  previously  used.  In  the  case  of 
Grand  Rapids  A  I.  R.  Co.  v.  Huntley,  38 
Micb.  537,  31  Am.  Rep.  321,  the  court  held 
that  the  purchaser  has  a  right  to  assume 
the  goods  bought  from  a  reputable  dealer 
are  in  good  condition,  if  they  seem  to  be  so, 
on  such  inspection  as  is  reasonable  and  prac- 
ticable. It  is  thus  seen  that  the  rule  eon- 
tended  for  by  the  company  is  modified  by 
this  decision,  so  that,  before  tbe  employer 
can  rely  upon  this  doctrine  as  excusing  lia- 
bility, be  must  show  such  an  examination  as 
is  practicable  and  exercised  among  prudent 
men  in  using  such  instrumentality.  This, 
too,  waa  *,  railway  case,  involving  tbe  rights 
of  a  passenger,  and  henoe  a  much  higher 
obligation  waa  required  of  tbe  master  than 
in  a  case  where  the  interests  of  the  aervant 
are  involved. 

However,  it  is  seen  by  this  decision  that 
the  mere  purchsse  of  tbe  instrumentality 
from  a  reputable  dealer  is  not  alone  suf- 
ficient to  excuse  tbe  employer,  but  that  with 
this  requirement  is  coupled  the  duty  of  such 
reasonable  examination  as  Is  practicable 
by  a  prudent  man  under  similar  circum- 
stances. What  was  a  reasonable  examinS' 
tion  and  inspection  under  the  circumstances 
oF  the  case  at  bar,  like  other  issues  of  fact, 
was  for  the  determination  of  tbe  jury.  In 
the  case  of  Fuller  v.  New  York,  N.  H.  k  H. 
R.  Co.  176  Mass.  424,  56  N.  S.  574,  which 
was  an  action  for  damages  occasioned  by 
the  breaking  of  a  glass  tube  under  steam 
pressure,  without  a  protecting  guard,  it  was 
ascertained  that  tbeie  was  no  defect  in  tbe 
appliance.  The  pressure  of  the  steam  Was 
too  great  for  the  tube  to  stand,  and  It 
burst.  There  being  no  defect,  there  would 
have  been  nothing  gained  by  an  inspection 
by  the  master,  and,  even  though  there  had 
been  an  inspection,  it  would  not  have  re- 
sulted in  the  use  of  a  different  tube,  and 
hence  the  question  ot  inspection  did  not 
enter  into  the  consideration  ot  that  case, 
and  tbe  same  would  not  be  applicable  to, 
OT  of  any  value  to  us  in  tbe  consideration 
of,  tbe  present  question. 

The  next  case  cited  is  Shea  v.  Wellii^ton, 
163  Mass.  334,  40  N.  E.  173,  and  waa  an  ac- 
tion  for    damages    for   injuries   occasioned 
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bj  the  uae  of  m  defective  "exploder" 
BtODe  quarrj.  The  extract  from  the  opioion 
111  this  case,  found  on  page  18  of  the  com- 
paoy'*  brief,  shows  that  "it  appeared  that 
the  exploder*  were  manufactured  hy  on 
the  largest  manufacturers  in  the  coun 
that  thej  were  packed  in  hoies  ready  for 
use;  tliat,  in  order  to  inspect  tbetn,  it  would 
be  necessary  to  employ  an  expert  at  a  great 
expense."  Thus  the  effect  of  that  opinion 
ia  really  in  support  of  the  plaintiff's  conten- 
tion. In  the  case  at  bar  an  inspection  could 
have  been  mode  at  the  time  the  peculiarity 
in  the  color  and  smell  of  the  oil  was  ob- 
served, and  before  the  same  was  sent  down 
into  the  mine,  without  the  employment  of 
an  expert,  and  without  the  waste  of  a 
minut«  of  time,  and  by  the  exj)euditure'Of 
a  match,  and  a  handful  of  waBt«,  or  piece 

In  Reynolds  v.  Merchants'  Woolen  Co.  16B 
MasB.  SOI,  47  N.  E.  400,  another  case  cited 
by  the  company  in  support  of  this  rule,  it 
appears  that  an  employee  was  injured  by 
the  flying  apart  of  a  cylinder,  which  had 
been  recently  purchased  of  a  reputable 
manufacturer.  An  examination  of  thig  case 
shows  that  the  court  held  that,  before  the 
employer  would  be  ebaolved  from  liability, 
he  must  not  only  use  care  in  purcbasing 
the  machinery  from  a  reputable  manu- 
facturer, but,  in  addition,  he  must  inspect 
the  same  before  putting  it  in  operation.  On 
paffe  601  of  ISB  Iklass.  the  court  uses  the 
following  language;  "Mill  owners  usually 
procure  their  machines  of  reputable  makers. 
Such  conduct  meets  the  standard  of  ordi- 
nary care,  and  it  is  not  negligence  on  the 
part  of  on  employer  to  place  in  bis  mill, 
and,  after  proper  inspection,  to  use,  ma- 
chinery so  bought. 

In  1  Labatt  on  Master  &  Servant,  p.  327, 
it  Is  said:  "There  are  at  least  two  veiy 
weighty  reasons  why  the  theory  that  a  mas- 
ter is  entitled  as  a  matter  of  law  to  rely 
on  the  quality  of  appliances  obtained  from 
«  reputable  manufacturer  should  be  reject- 
ed. One  of  these  is  that  such  a  theory  is 
essentially  i  neon  si  stent  with  the  doctrine 
of  nondelegable  d  utiles.  .  .  .  As  be- 
tween master  and  servant,  this  doctrine 
should,  it  is  submitted,  always  be  rtgarded 
«s  controlling,  whenever  it  comes  into  con- 
flict with  that  which  declares  that  the  em- 
ployer of  an  independent  contractor  is 
not  liable  for  his  negligence.  .  .  .  The 
other  reason  is  that,  according  to  the  rule 
adopted  by  most  of  the  authorities,  the  serv- 
ant has  ordinarily  no  right  of  action  against 
the  manufacturer,  and  if  he  cannot  recover 
from  his  master,  he  cannot  recover  at  all. 
Assuming  the  defect  which  caused  the  in- 
jury to  have  been  discoverable  by  the  ex- 
ercise of  proper  care,  someone  ought  in  fair- 
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ness  to  be  held  responsible  for  it*  e 
and  it  is  a  mere  mockery  of  justice  to  ab- 
solve the  master  simply  on  tlie  ground  that 
he  waa  justiBed  in  trusting  to  the  skill  and 
diligence  of  a  person  who,  if  that  skill 
and  diligence  were,  as  a  matter  of  fact,  not 
exercised,  is  not  liable  to  the  servant,  be- 
cause there  is  no  privity  of  contract  be- 
tween them.  The  question  as  to  what  ex- 
tent the  employer  had  a  right  to  rely  upon 
the  skill  of  a  manufacturer  ia,  of  course,  im- 
material where  he  waa  put  upon  inquiry  as 
to  the  condition  of  the  appliance  which 
caused  the  injury." 

In  20  Cyc.  1139,  the  author,  in  diaciissieg 
this  rule,  uses  the  following  language:  "Kes- 
Bonable  care  in  the  matter  of  inspection  re- 
quires a  master  to  make  such  an  eiamina- 
tion  and  teat  as  a  reasonably  prudent  man 
would  deem  necessary  under  the  same  cir- 
cumstances for  the  discovery  of  possible  de- 
fects, and  he  is  not  required,  unless  put 
upon  notice  as  to  the  probable  esListenre 
of  defelits,  to  employ  unusual  or  extraordi- 
nary tests,  nor  to  adopt  the  latest  and  moit 
approved  methods  of  testing  machinery  or 
appliances.  I'he  reaaooableneoa  and  suf- 
Ticieucy  of  an  inspection,  when  made,  is  a 
question  of  fact  for  the  jury." 

Counsel  for  the  company  cites  %  153  of 
1  Labatt  on  Master  t  Servant  as  support- 
ing their  doctrine,  and  quotes  therefrom  as 
follows:  "This  rigbt  of  the  employer  to 
rely  upon  the  quality  of  articles  so  pur- 
chased involves  the  corollary  that  he  is  not 
under  any  obligation  to  subject  the  articles 
to  tests  as  minute  as  can  and  ought  to  be 
applied  by  a  manufacturer."  But  a  close 
examination  of  the  above  extract  shows  that, 
under  tlie  circumatancea  of  the  cose  at  bar. 
there  waa  testimony  sufficient  to  put  a  rea- 
sonably prudent  and  careful  man  upon  in- 
quiry; such  facts  and  circumstances  ob  the 
different  and  peculiar  color,  consistency,  and 
smell  of  the  oil,  which  would  indicate,  at 
least,  that  it  was  not  the  black  lubricating 
oil  that  had  formerly  been  used,  and  in- 
dicating, also,  that  the  same  was  a  danger- 
explosive,  and  inflammable  oil,  on  ac- 
count of  its  peculiar  smell,  aa  noticed  by 
the  workmen  at  the  time  it  waa  sent  down 
into  the  mine.  Further  on,  in  g  161.  of  the 
same  volume,  is  found  the  following  ex- 
tract: "The  character  of  the  inspection 
which  the  master  is  bound  to  make  is  de- 
scribed by  various  epithets  and  phrases,  all 
of  which,  as  will  be  seen  from  a  aubjoined 
note,  are  essentially  the  logical  equivalent 
of  the  proposition  that  the  examination 
must  be  such  as  a  person  of '  ordinary 
prudence  would  have  made  under  the 
circumstances.  The  question  whether  the 
examination  to  which  the  instrumentality 
which    caused   the   injury    is   actually   aub- 
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jeeted  before  the  accident  vaa  euch  a 
Bfttisfy  the  standard  thna  indicated  ia 
primuilj  fine  lor  the  jaiy.  This  principli 
ia  not  affected  by  the  fact  that  the  pre- 
ponderance of  toe  teHtimony,  whethe: 
measured  by  the  number  ol  witneeies  or  the 
comparative  credit  which  tha  court  may 
Ukiak  to  be  due  to  each,  is  in  favor  of  o 
litigant.  Whether  or  not  the  duty  of 
master  iritb  regard  to  proper  inspection  has 
been  performed  by  the  application  of  any 
given  test  is  to  be  determined  by  conBider- 
ing  whether  that  test  will  give  indications 
a«  to  the  actual  condition  of  the  instru- 
mentality in  question.  In  the  application 
of  this  principle,  the  courts  have  usually 
proceeded  upon  the  theory  that  a  merely 
visual  or  ocular  inspection  of  external  con- 
ditions doei  not  satisfy  the  full  measure  ol 
a  master's  obligations  where  the  servant'E 
safety  depends  upon  the  loundnesB  of  the 
material  of  which  an  instrumentality  is 
composed."  In  tbls  case,  nothing  but  thi 
reputation  of  the  dealer  is  offered  by  the 
company  as  a  full  duty  to  its  employees 
one  of  the  most  hazardous  employments 
men  engage  in. 

In  Richmond  &  D.  R.  Co.  r.  Elliott,  149 
U.  S.  288,  37  L.  ed.  728,  13  Sup.  Ct.  Rep. 
837,  which  was  an  action  for  damages  by 
reason  of  a  defect  in  an  iron  casting,  and 
where  no  reasonable  examination  or  in- 
spection would  have  disclosed  the  same,  and 
where  the  court  relieved  the  master  from 
responsibility  because  of  the  almost  undis- 
coverable  defect  in  the  appliance,  it  was 
nevertheless  said:  "With  regard  to  the  de- 
fect in  the  iron  casting  which  seems  to  have 
been  revealed  by  the  explosion,  it  may  be  said 
(hat  it  is  not  necessarily  the  duty  of  a  pur- 
chaser of  machinery,  whether  simple  or 
complicated,  to  tear  it  to  pieces  to  sec  if 
there  be  not  some  latent  defect  .  .  . 
We  do  not  mean  to  say  that  it  is  never  the 
duty  of  a  purchaser  to  make  tests  or  ex- 
aminations of  his  own,  or  that  he  can  al- 
ways and  wbolif  rely  upon  the  assumption 
that  the  manufacturer  has  fully  and  auf- 
flciently  tested.  It  may  be,  and  doubtless 
often  is,  his  duty  when  placing  the  ma- 
chine in  actual  use  to  subject  it  to  ordi- 
nary tests  for  determining  its  strength  and 
efficiency.  Applying  these  rules,  if  the  rail 
road  company,  after  purchasing  this  en- 
gine, mode  Bueh  reasonable  examination  as 
was  possible,  without  tearing  tlie  machinery 
to  pieces,  and  subjected  it  fully  to  all  the 
ordinary  tests  which  are  applied  for  deter- 
mining the  eftlciency  and  strength  of  com- 
pleted engines,  and  such  examination  and 
tests  had  disclosed  no  defect,  it  cannot  in 
an  action  by  one  who  is  a  Htranger  to  the 
company  be  adjudged  guilty  of  negligence 
because  there  was  a  latent  defect,  one  which 
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subsequently  caused   the  destruction  of  the 
engine  and  injury  to  such  party." 

In  Morton  v.  Detroit,  B.  <J.  &  A.  R,  Co. 
81  Mich.  423,  46  N.  W.  Ill,  Mr.  Justice 
Cahill,  in  discussing  the  duty  of  employers 
in  this  regard,  eays:  "The  managers  of 
railroad  companies  are  engaged  in  con- 
ducting for  proBt  a  business  which,  at  the 
best,  is  hazardous  to  human  life.  In  pro- 
viding sound  toots  and  safe  appliances  for 
the  use  of  their  employees,  their  plain  duty, 
tu  say  nothing  of  the  dictates  of  humanity, 
requires  great  vigilance;  they  cannot  be 
heard  to  excuse  themselves  from  taking  all 
reasonable  care  on  tne  ground  that  care  in- 
volves labor  or  expense.  .  .  .  They  can- 
not be  held  responsible  for  hidden  defects 
in  tools  or  appliances  if  they  have  used 
reasonable  care  in  procuring  them,  but  tbey 
arc  not  absolved  from  the  duty  of  testing 
or  inspection  because  they  have  bought  in 
the  open  market  of  reputable  dealers,  or 
employed  competent  workmen  to  construct' 
them.  If  any  defect  exists  which  a  careful 
teat  or  inspection  would  have  discovered, 
the  master  must  be  held  to  have  knowledge' 
of  such  defect,  and  to  be  responsible  for  it," 
8ee,  also,  in  support  of  this  doctrine.  Hoes 
V.  Ocean  S.  S.  Co.  56  App.  Div.  259,  67  N. 
Y.  Supp.  7B2;  San  Antonio  Edison  Co.  v. 
Dixon,  17  Tex.  Civ.  App.  320,  42  S.  W. 
1009;  Anderson  v.  Fielding,  92  Minn.  42, 
104  Am.  St.  Rep.  065,  99  N.  W.  367. 

In  Mather  v.  Rillston,  156  U,  S.  399,  39 
L.  ed.  470,  16  Sup.  Ct.  Rep.  404,  the  court, 
speaking  of  the  degree  of  care  required  in 
the  uae  of  such  dangerous  instrumentalities 
as  power  and  oil,  from  whatever  source 
procured,  said;  "Occupations,  however  im- 
portant, which  cannot  be  conducted  with- 
out necessary  danger  to  life,  body,  or  limb, 
should  not  be  prosecuted  at  all  without  all 
reasonable  precautions  against  such  dangers 
afforded  by  science.  The  necessary  danger 
attending  them  should  operate  as  a  pro- 
hibition to  their  pursuit  without  such  safe- 
guards.    Indeed,  we   think   it  may  be   laid 

I  as  a  legal  principle  that  in  alt  occu- 
pations which  are  attended  with  great  and 
inuBUal  danger  there  must  be  used  all  ap- 
pliances     readily     attainable,     known     ta 

ice,  for  the  prevention  of  accidents,  and 
that  the  neglect  to  provide  such  readily  at- 
'  inable  appliances  will  be  regarded  as 
proof  of  culpable  negligence.  If  an  occu- 
pation attended  with  danger  can  be  prose- 
cuted by  proper  precautions  without  fatal 
results,  such  precautions  must  be  taken  by 
the  promoters  of  the  pursuit  or  employers 
of  laborers  thereon."  In  4  Thompson  on 
>^eg1igence,  §  3781,  is  the  following  state- 
ment in  respect  to  the  necessity  of  inspec- 
tion: "No  other  rule  can  be  stated  upon 
this  subject  than  to  say  that  it  is  the  duty 
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of  the  master  to  leiort  to  such  te«tB  as  are 
practicable  and  are  reaBonable,  having 
reference  to  the  character  of  the  machine 
•or  appliance,  and  to  the  nature  and  extent 
of  the  danger  to  be  avoided.  It  has  been 
reasoned  that  the  master  is  not  required  to 
resort  to  teats  which  are  im practicable,  un- 
reasonable, or  oppressive,  or  which  would  be 
incompatible  with  the  proper  furtherance 
of  his  busiuesB,  and  which  are  only  required 
to  insure  abeolute  safetr,  which  is  tanta- 
moui^t  to  saying  that  the  master  does  not 
stand  liable  as  an  insurer,  but  is  liable  only 
tor  the  exercise  of  reasonable  or  ordinary 
care,  which  is,  as  in  other  cases,  a 
care  in  proportion  to  the  danger  to  be 
avoided.  But,  on  the  other  hand,  where  the 
result  of  a  breaking  of  the  machine  or  ap- 
pliance would  be  a  calamity  to  the  servant, 
the  law  will  not  always  excuse  a  mere 
visual  inspection,  but  will  leave  it  to  the 
jury  to  say  whether  some  sufficient  test 
'OUght  not.  to  have  been  applied."  And 
again  in  4  Thompson  on  Negligence,  t  3SflO, 
tbe  identical  claim,  the  excuse  of  the  de- 
fendant, is  discussed  in  the  following  lan- 
jfuage;  "The  'reputable  manufacturer' 
doctrine  ...  is  not  that  a  master  is 
exonerated  from  liability  for  dangerous  de- 
fects in  machinery,  tools,  and  applianeea 
which  he  purchases  from  a  reputable  manu- 
facturer hy  reason  of  a  manufacturer  being 
reputable;  but,  fairly  stated,  it  is  that  a 
master  who  buys  machinery,  tools,  and  ap- 
pliances from  a  reputable  malcer,  and  who 
also  uses  reasoaable  care  in  inspecting  and 
setting  them  up  and  in  putting  them  into 
use  or  operation,  is  not  liable  to  an  em- 
ployee tor  injury  resulting  from  the  negli- 
gence of  the  rnaker  in  using  improper  ma- 
terials, or  in  doing  the  worlc  in  an  im- 
proper manner.  So  stated,  the  doctrine  is 
entirely  consistent  with  tbe  principle  which 
assigns  the  duty  of  tbe  master  of  exercising 
reasonable  care  in  these  particulars  to  that 
<lass  of  primary,  absolute,  and  unassignable 
duties  which  the  master  cannot  cast  off. 
The  tact  that  he  purchases  the  machine. 
toot,  or  appliance  from  a  reputable  manu- 
facturer does  not  excuse  his  own  negligence 
in  inspecting  it,  in  testing  it,  and  in  set- 
"ting  it  up,  but  is  a  circumstance  entering 
into  the  general  ingredient  of  evidence 
speaking  on  the  question  whether  or  not  he 
has  exercised  reasonable  care  In  the 
premises.  The  purchase  of  the  machine, 
tool,  or  appliance  from  a  reputable  maker 
.does  not  atone  excuse  him." 

We  are  then  led  to  the  inevitable  conclu- 
sion that  while,  as  an  abstract  proposition, 
the  rule  contended  for  by  the  company  cor- 
rectly states  the  law,  yet  its  full  statement. 
vith  ail  its  limitations  and  restrictions  and 
modi  Hi!  at  ions,  will  not,  standing  alone,  an- 
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swer  as  an  excuse  for  the  company,  or  a 
defense  to  the  charge  of  negligence  aa  made 
by  tbe  plaintiff,  unless  the  jury  found  from 
ail  the  facts  and  circumstances  of  the  whole 
case  that  the  company,  throughout  the  en- 
tire transaction,  used  such  care  and 
caution  as  was  reasonable  and  prudent,  hav- 
ing in  view  the  nature  and  cbaracter  of  the 
instrumentality  furnished,  and  the  hazards 
of  tbe  employment  And  we  believe  that  no 
harm  was  done  the  company  in  refusing  to 
give  instruction  No.  3,  requested  by  tbe 
company,  and  refused  hy  the  court,  for  the 
reason  th^t  the  subject-matter  therein 
treated  was  fully,  fairly,  and  correctly 
stated  and  covered  by  the  court  in  \ta 
general  charge  to  the  jury,  and  that  tbe  in- 
struction requested  did  not  state  tlie  true 
rule  fully  and  correctly.  Tbe  general 
charge,  and  especially  instructions  num- 
bered 7,  g,  and  10,  which  we  insert  below, 
to  our  minds  cover  this  phase  of  the  case 
admirably,  and  protect  alike,  without  undue 
emphasis  on  any  point,  the  interests  of  tbe 
company  and  the  plaintiff  as  well.  Id 
order  that  we  may  not  be  misunderstood,  we 
quote  literally  the  following  iiutructions, 
given  by  the  court  in  the  general  charge: 

"Instruction  No.  7.  Vou  are  iBstrueled 
that  the  operator  of  a  coal  mine  is  not  an 
insurer  of  the  lives  of  the  men  employed  by 
him  or  it  The  operator  ia  required  only  to 
exercise  ordinary  care  in  providing  the  men 
working  for  him  a  safe  place  to  work  and 
with  safe  appliances  with  which  to  do  tbe 
work,  and  by  'ordinary  care'  I  mean  such 
care  as  a  reasonably  prudent  man  would 
use  in  the  conduct  of  his  own  bnstness 
under  like  circumstances." 

"Instruction  No.  9.  You  are  iDstmeted 
that  the  defendant,  in  order  to  be  relieved 
from  liability  for  the  injuries  received  by 
its  employees  from  the  use  of  defective  ma- 
teriats,  is  not  required  to  furnish  the  best 
materials  known,  or  to  subject  such  as  h» 
does  supply  to  an  analysis,  to  determine 
what  hazard  may  be  incurred  in  their  use: 
but  the  defendant  is  only  required  to  use 
ordinary  care  in  the  purchase  of  anitable 
materials  for  tbe  purposes  for  which  said 
mat«rial9  arc  intended,  and  in  tbe  use  ol 
such  materials  to  follow  the  ordioarr  usa,EP 
of  the  business  aa  conducted  by  prudent 
men.  You  are  further  instructed  that  if  a 
coal  company  purchase  a  lot  of  oil  frwm  a 
reputable  manufacturer  under  a  warranty 
that  it  is  a  noninflammable  lubricating  oil. 
and  after  a  large  portion  of  said  oil  has 
been  used  without  an  accident  or  explosion 
from  becoming  ignited,  and  then  one  hanel 
of  such  oil  becomes  ignited,  and  is  found  to 
be  infUmnable,  then  the  jury  may  take  into 
consideration  all  of  such  facts  and  circum- 
stances in  determining  whether  or  not  the 


1912. 


PARKER  ».  HAILEY-OLA  COAL  CO. 


1131 


'defendant  eompan]'  was  guiltj  of  negli- 
^nce  in  the  use  of  uid  oil  in  its  mine. 

"Inatructian  No.  10.  The  jury  is  instruct- 
ed th&t  it  ie  the  duty  of  a  master  to  use 
reasonable  eare  to  see  that  appliances  and 
materials  furnished  for  use  by  its  servants 
are  reasonably  safe  and  suitable  appliances 
>nd  materials  for  the  use  and  purposes  for 
which  tbejr  are  intended,  and  this  includes 
the  neeeaeity  of  using  the  same  degree  of 
care  in  the  matter  of  observation  and  in- 
spection to  discover  the  character  of  the 
appliances  and  materials  so  furnishe'd.  And 
this  reasonable  care  varies  according  to  the 
danger  to  be  avoided  and  according  to  the 
character  of  the  appliance  or  material  so 
furnished.  So  in  the  matter  of  furnishing 
oil  for  the  use  of  its  servantB  in  lubricat- 
ing the  cars  down  in  the  mine,  in  this  caae, 
tha  defendant  company  nas  bound  to  use 
'reasonable  care  to  inspect  and  ascertain 
what  sort  of  oil  was  furnislied,  and  to  use 
iht  same  care  to  furnish  a  reasonably  safe 
and  suitable  oil;  and  tire  jurf  are  to  de- 
termine what  would  be  the  reasonable  care 
the  company  should  exercise  in  respect  to 
tim  inspection  and  use  of  this  oil,  and 
-whether  what  was  done  by  the  company,  If 
anything,  in  this  respect,  was  the  exercise 
'Of  the  reasonable  care  a  reasonably  prudent 
man  would  bare  exercised  in  such  a  case. 
You  are  also  instructed,  however,  that, 
where  a  breach  af  this  duty  has  occurred, 
protection  or  excuse  cannot  be  had  by  show- 
ing only  a  contract  or  guaranty  respecting 
the  matter  by  some  third  person.  A  re- 
liance upon  such  contract  or  guaranty  does 
not  necessarily  show  the  exercise  of  the  de- 
gree of  care  required;  but  it  is  for  you  to 
oay  whether,  under  the  facts  and  circum- 
stances, and  considering  the  nature  of  the 
aubstance  being  furnished  and  the  danger 
incident  to  its  use,  if  unsafe,  other  and 
furtiier  inspection  should  have  been  made 
before  sending  the  oil  down  into  the  mine." 
To  our  minds,  the  learned  trial  judge,  with 
*  fairness  and  exactness  to  be  commended, 
covered  the  question  of  "reputable  manu- 
facturer," eare,  etc.,  in  these  instructioDS, 
in  such  a  manner  that  the  company  has  no 
reason  to  complain.  The  charge  is  not  only 
«omprehenBiVG  as  to  the  issuce  involved,  but 
is  a  correct  and  exceedingly  fair  statement 
of  the  law,  and,  in  fact,  is  more  favorable  to 
the  contention  of  the  company  than  the 
facts  warranted. 

In  this  case  it  must  be  remembered  that 
several  negligent  acts  of  the  defendant  com- 
pany were  complained  of,  and  it  is  suf- 
ficient if  the  minds  of  the  jurors  are  fairly 
directed  to  each  of  the  actionable  grounds 
in  a  general  way.  and  if  a  proper  inatruc- 
tion  haa  been  made  in  respect  to  the  degree 
of  care  required  of  the  master  in  hta  con- 
40  LJt.A.(N.8.) 


duct,  with  respect  to  the  working  place  and 
appliance  furnished  his  servants,  such  as 
we  have  seen  was  given  by  the  court  in  this 
case,  it  then  remains  for  the  jury  to  deter- 
mine whether  the  master  was  exercising  the 
degree  of  care  as  was  required  by  law  and 
OS  defined  by  the  court  in  its  instructions. 
The  court  in  its  closing  instruction  told  the 
jury  that  it  waa  for  them  to  say  whether, 
under  all  the  facts  and  circumstances  of  the 
whole  caae,  and  considering  the  nature  of 
the  substance  being  furnished  and  the  dan- 
gers incident  to  its  use,  if  unsafe,  other  and 
further  inspection  should  have  been  made 
before  sendhig  the  oil  down  into  the  mine. 

Instruction  No.  11,  requested  by  the  de- 
fendant, which  deals  with  the  subject  of 
proximate  cause,  was  properly  refused  by 
the  court,  for  the  reason  that  there  was  no 
question  of  proximate  cause  in  this  ease. 
And  this  appears  not  only  from  the -evi- 
dence, or  rather  from  the  lack  of  evidence, 
but  also  by  the  conduct  of  the  company 
throughout  the  trial,  and  by  admissions  in 
their  brief.  Yet  the  fact  remains  and  can- 
not be  successfully  disputed  that  even  this 
pDase  of  the  case  was  properly  covered  by 
the  instructions  of  the  court.  Neither  was 
it  necessary  for  the  court  to  specifically  in- 
struct that  the  icnowledge  of  the  master  of 
this  defect  in  the  oil  was  necessary,  for  it  is 
the  established  rule  of  law  that,  where 
knowledge  is  essential  to  charge  the  master, 
negligent  ignorance  is  equivalent  to  knowl- 
edge. Besides.  §  36  of  article  9  of  tlie 
Constitution  of  the  state  of  Oklahoma  pro- 
vides that  a  master  is  made  liable  for  the 
negligent  acts  of  all  its  servants;  and  under 
this  provision  of  the  Constitution,  if  one 
employee  of  a  master  negligently  makes  use 
of  a  dangerous  instrumentality  to  the  in- 
jury of  another  servant,  the  latter  may  re- 
cover from  ffie  master. 

The  further  consideration  of  alleged  er- 
rors, in  visw  of  the  foregoing  conclusions,  is 
rendered  unnecessary.  Their  consideration 
could  in  no  wise  affect  tbe  determination 
of  this  case.  The  question  of  deceased's 
contributory  negligence  cannot  be  ui^d,  for 
that  phase  of  the  case  was  wholly  waived 
by  the  company  at  the  trial,  and  the  rule  is 
well  established  that  where  there  is  no  evi- 
dence tending  to  show  contributory  negli- 
gence, it  is  not  error  to  refuse  to  give  an 
instruction  on  the  subject.  It  la  also  set- 
tled that  it  is  not  error  to  refuse  to  give 
instructions  offered  which  in  themselves  cor- 
rectly state  a  rule  of  law,  if  the  court  in 
its  general  charge  has  covered  the  points. 
In  the  case  at  bar  we  are  unable,  from  a 
careful  review  of  the  entire  record,  to  dis- 
cover any  error  of  such  importance  as  would 
authorize  or  warrant  on   interference  viH<' 
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the  verdict  of  the  jurjr,  and    the   judgment 
CDt«r«d  in  this  case. 

The  awful  catastrophe,  whereby  twenty- 
nine  men  lost  their  lives,  in  the  manner  de- 
tailed in  this  record,  smothered  in  the  dark- 
ness of  the  mine,  like  rats  in  a  trap,  with- 
out notice,  and  without  a  chance  to  escape, 
dependent  for  their  protection  and  tlieir 
lives  on  the  exercise,  on  the  part  of  the 
company,  of  such  reasonable 


st«nces  would  give,  but  which  wbh  denied 
them  by  the  company,  does  not  call  for  a 
microBcapic  examination  of  the  record  for 
the  discovery  of  technical  errors,  whereby  a 
reversal  might  be  had.  The  real,  and  in 
fact  the  only  important,  question  in  this 
case,  as  stated  above,  was  the  negligence  of 
the  company  in  and  about  the  matters  and 
things  complained  of.  The  company  iub- 
mita  that  the  purchase  of  the  oil  in  open 
market  from  a  reputable  dealer  is  sulTicient 
excuse;  and,  having  sboVn  that  it  did  so 
purchase,  -  it  therefore  demands  exonera- 
tion. The  trial  court  rightfully  held  that 
the  question  of  negligence  was  one  of  fact, 
to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  whole  case,  aided  by 
proper  inatructions.  As  we  have  Been,  no 
errors  in  the  instructions  have  been  point- 
ed out  of  sufficient  importance  to  warrant 
interference.  The  jury  resolved  the  ques- 
tion against  the  company.  There  is  ample 
evidence  to  sustain  tlie  verdict,  and  the 
judgment  of  the  District  Court  of  Pitts- 
burg County  should  therefore  be  affirmed. 


I    for    rehearing   denied    April    Q, 


MAJOR  LEE,  Appt., 

STATE  OF  TEXAS. 

(—  Tejt.  Crim.  Rep.  — ,  148  8.  W.  567.) 

Mayhem  ^  dlaflKurement  —  acid  ■■  In- 
strument. 

1.  Carbolic  acid  is  an  "inatrnment"  with- 


iTi  the  meaning  of  a  statute  providing  for 
the  punishment  of  disfiguring  nnotber  by 
means  of  a  knife  or  other  ii    '  '         ' 


Criminal  law  —  Indictment  —  absem 
of  lesllmony  —  ellect. 

2.  An  indictment  is  not  bsd  beeause  foond 
by  the  grand  jury  without  witneeaes  or  tes- 
timony before  tbem. 
New  (rial  —  permitting  plea  at  former 

Jeopardy. 

S.  A  conviction  will  not  be  set  aside  to 
enable    accused   to   plead   former 'jeopardv. 
h  plea  must  be  made  before  trial 


II  the 


rits. 


Criminal   law  —  failure  to  apeclfy  of- 
fense — 'sufflclencr  of  verdtcl. 

4.  Failure  of  the  jury  to  specify  wbetber 
a  conviction  is  for  disngurement,  or  aggra- 
vated assault  does  not  render  the  verdict 
insufiicient,  if  the  punishment  whicb  they 
impose  is  applicable  only  to  disfigurement 
altliough  both  offenses  were  anbmitted  ta 
them  by  tlie  court. 
Evidence  —  dlsflgnrement  —  sulflcleDcy- 

3.  A  conviction  of  disfigurement  is  sus- 
tained by  evidence  that  accused  threw  acid 
on  the  face  and  arm  of  his  victim,  which 
brought  about  a  disfigurement  and  kept 
the  victim  under  the  treatment  of  a  doctor 
for  some  time,  although  the  extent  of  the 
injury  is  not  shown. 

(May  22,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bexar  County 
convicting  him  of  unlawfully  making  an 
assault  upon  Stella  Lee  for  the  purpose 
of  disfiguring  her.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   Bnrnen  Jt   Storms,   for   appel- 
lant; 

Carbolic  acid  is  not  an  "instrument** 
within  the  meaning  of  the  statute- 
People  V.  Cavanagh,  62  How.  Pr.  1ST: 
Clark  v.  State,  —  Tex.  Crim.  Rep.  — ,  140 
"  W.  779;  Rex  v.  Murrow,  1  Moody,  C.  C. 
456;  26  Cyc.  1600,  footnote  40;  36  Cyc. 
1118,  et  seq.;  Shirk  v.  People,  121  III.  61, 
II  N,  E.  8S8;  State  v.  Prather,  78  Kan.  515. 
21  L.H.A.(N.S.)  23,  131  Am.  St.  Rep.  339. 
100  Pac.  57;  State  v.  Erwin,  91  N.  C.  5*6; 
farmers'  t  M.  Nat.  Bank  v.  Hanks,  — 
Tex.  — ,  137  8.  W.  1121;  Ex  parte  Roque- 
more,  60  Tex.  Crim.  Rep.  282,  32  L.RX 
(N.S.)  J18B,  131  S.  W.  1101;  SUte  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  95  Ark.  114, 
128  S-  W.   565;    Whitfield  v.  Terrell  Com- 


Jirot«.  —  Mayhem  as  depending  upon  the 
mteans  or  tnatrument  us«d  to  inflict 
the  injurf/. 


1  law  mayhem  was  defined  as 
the  violent  deprivation  of  one  of  the  use 
of  such  of  his  meml>ers  as  may  render  him 
less  able  in  fighting  to  defend  himself  or 
annoy  bia  adversary.     26  Cyc.   1605.     The 

4i»  uK,A,^^.s ) 


statutes  upon  the  subject,  .however,  have 
extended  the  crime  to  include  injuries  whicli 
would  not  have  that  effect,  but  reault  mere- 
ly in  disfiguring  the  person. 

In  some  early  English  eases,  it  is  held 
that  to  support  a  charge  of  maiming  nnder 
their  statute,  the  injury  must  have  been  in- 
flicted bv  means  of  some  instrument. 

Thus,  in  Rex  v.  Harris,  T  Car.  &  P.  44i!- 
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preaa  Co.  2S  Tex.  Civ.  App.  235,  62  S. 
118;    People  v.  Chretien,   137   CaV.  450.  70 
P»c.  305. 

No  policy  of  eecrecy  «bould  prevent  de- 
"fendant  from  eBtabliahing  the  invalidity  of 
tbe  indictment  by  the  only  witneHSeB  to 
the  facta. 

State  T.  Campbell,  73  Kan.  868,  9  L.R.A. 
(N.S.)  633,  85  Pac.  7S4,  9  Ann.  Cas.  1203; 
1  Oreenl.  Ev.  g  252;  Territory  v.  Hart,  7 
Mont.  42,  14  Pac.  768;  Atweil  v.  UniUd 
States.  17  UR.A.  (N.8.)  1040,  80  C.  C.  A. 
fl7,  162  Fed.  07,  15  Ann.  Cas.  253;  22  Cyc. 
423;  Jenkins  v.  State,  35  Fla.  737.  48  Am. 
St.  Rep.  276,  18  So.  182. 

The  plea  ahowa  but  a  single  offenae,  and 
the  former  convictiona  are  a  bar  to  this 
indictment. 

biting  oft  the  end  of  a  peraoa'a  nose  or 
joint  from   a   finger  was   aaid   not  to  be 
wounding,   as  the  statute  was  intended  to 
apply   to   wounding   produced   by   some   in- 
ctrument,  and  not  by  the  hands  or  teeth. 

And  in  Rei  v.  Stevens,  1  Moody,  C.  0. 
40D,  it  was  held  by  a  court  divided  seven 
to  six  that  biting  on  a  finger  did  not  amount 


ming, 
used  to  bring  it  within  the  statute. 

However,  in  Reg.  v.  DufBll,  1  Cox,  C.  C. 
49,  where  it  was  contended  that  to  come 
within  the  atatute,  the  wounding  must  have 
been  done  by  some  instrument,  the  court 
held  that  a  kick  with  a  boot  naa  sufficient. 

In  United  States  v.  Askins,  4  Cranch  C. 
C.  98,  Fed.  Cas.  No.  14,471,  biting  was  said 
not  to  be  equivalent  to  cutting  as  used  in 
a  mayhem  statute. 

A  number  of  cases  in  this  country,  how- 
ever,  hold   that  the  means   used   is   imma- 

Thus,  in  United  States  v.  Scroggins, 
Hempst.  47S,  Fed.  Cas.  No.  18,243,  a  prose- 
cution for  mayhem,  the  court  says:  "The 
particular  mode  of  doing  it,  aa  by  stabbing, 
cutting,  shooting,  or  striking,  or  the  par- 
ticular weapon  or  instrOmeut  used,  is  not 
material.  The  real  inquiry  is  whether  a 
limb  or  member  has  b^n  disabled  or  dls- 
figtired  purposely  and  maliciously,  and  with 
intent  to  maim  or  disHgure;  and  if  so,  the 
offense  ia  complete." 

In  Baker  v.  State,  4  Ark.  58,  under  a  stat- 
ute declaring  maiming  to  consist  "in  un- 
lawfully disabling  a  human  being  by  de- 
Civlng  him  of  the  use  of  a  limb  or  mem- 
r.  or  rendering  him  lame  or  defective  in 
bodily  vigor,"  the  court  says  it  is  immate- 
rial by  what  means  or  with  what  instru- 
ment the  injury  described  by  the  statute  is 
inflicted. 

In  SUt«  V.  Maira,  1  N.  J.  L.  453,  in  which 
defendants  were  charged  with  mayhem  in 
wilfully  and  deliberately  cutting  off  the  nose 
of  the  prosecuting  witness,  the  court  said 
that  wncther  this  was  ejected  by  one  in- 
strument or  another  was  perfectly  imma- 
terial. 

And  in  State  v.  Cody,  18  Or.  506,  23  Pac. 
S91,  24  Pac.  895,  under  ■  statute  using 
40  L.R.A.(N.S.) 


Sadberry  t.  State,  39  Tex.  Grim.  Rep. 
487,  40  S.  W.  639;  Peek  v.  State.  54  Tex. 
Crim.  Rep.  81,  111  S.  W.  1010,  16  Ahn.  Cas. 
583;  Wright  v.  State,  17  Tex.  App.  152; 
Hurst  V.  State,  86  Ala.  604,  11  Am.  St.  Itep. 
79,  8  So.  320;  Giinter  ».  State,  111  Ala. 
23,  58  Am.  St.  Rep.  17,  20  So.  632;  Clem 
V.  Stete,  42  Ind.  420,  13  Am.  Bep.  300; 
Sipple  V.  People,  10  III.  App.  U4;  Paschal 
V.  SUte,  49  Tex.  Crim.  Rep.  Ill,  90  S.  W. 
878;  Cook  T.  State,  43  Tex.  Crim.  Rep.  182, 
96  Am.  St.  Rep.  864,  63  S.  W.  872;  Picano 
V.  State,  20  Tex.  App.  139,  64  Am.  Rep. 
511;  Woodford  v.  People,  62  N.  Y.  117,  20 
Am.  Rep.  484;  State  t.  Egglealit,  41  Iowa, 
574,  20  Am.  Rep.  612. 

The  second  count  in  the  indictment  em- 
braced the  oSense  of  attempt  to  diaflgure, 

the  words  "cut  or  slit  or  mutilate  the  nose 
or  lip,"  the  court  said  the  employment  of 
any  direct  means  in  the  accomplishment  of 
the   results   mentioned   would   be   sufliclent. 

As  to  whether  the  means  used  must  have 
been  the  direct  cauae  of  the  injury,  it  was 
held  ia  Reg.  v.  Spooner,  6  Cox,  C.  C.  392, 
that  the  wounding  must  be  direct,  and  that 
an  injury  resulting  from  the  injured  person 
striking  something  in  falling  as  the  result 
of  a  blow  does  not  amount  to  wounding  with 
intent  to  maim,  disfigure,  or  disable. 

However,  in  Rex  v.  Sheard,  7  Car.  &  P. 


gun,  it  was  apparently  contended  that 
the  act  did  not  come  within  the  statute  be- 
cause the  weapon  uaed  did  not  come  in 
contact  with  prosecutor's  bead,  but  that 
the  wound  was  caused  by  the  violence  with 
which  the  bat  was  struck;  but  the  court 
held  that  the  act  was  a  wounding  within 
the  statute. 

And  in  CarpenUr  v.  People,  31  Colo.  284, 
72  Pac.  1072,  which  was  a  prosecution  for 
maiming  by  depriving  prosecuting  witness 
of  an  ear,  the  state  alleged  that  defendant 
bit  off  the  ear,  while  defendant  said  that  he 
threw  complainant  to  the  ground  and  the 
ear  was  severed  as  a  result  of  the  fall ;  but 
the  court  said  that  the.  only  question  for 
determination  was  whether  defendant  un- 
lawfully deprived  the  prosecuting  witness  of 

In  Rex  V,  Owens,  1  Moody,  C.  C.  205,  de- 
fendant was  held  to  have  been  guilty  of 
maiming  a  mare,  within  the  meaning  of  a 
statute,  by  destroying  one  of  her  eyes  by 
pouring  acid  into  it. 

To  sustain  a  charge  of  attempt  to  maim, 
the  means  need  must  be  such  as  would  natu- 
rally have  that  effect.  Thus,  in  Dahlberg  v. 
People,  225  III.  485,  80  N.  E.  310,  which  was 
a  prosecution  for  attempt  to  commit  may- 
hem, under  a  statute  defining  mayhem  as, 
among  other  things,  putting  out  or  destroy- 
ing an  eye  with  malicious  intent  to  maim 
or  disfigure,  it  was  held  that  the  charge  .was 
not  sustained  hy  shoiving'that  defendant  at- 
tempted to  throw  red  pepper  into  the  eyea 
of  the  prosecuting  witness,  inasmuch  as  tbs 
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An  Bg^kvated  Rssault  and  battery,  and 
the  verdict  ihould  hftve  nnnied  tlie  ofTense  of 
which  appellmnt  was  found  giulty. 

Evans  v.  State,  5T  Tpx.  Crim.  Hep.  174, 
122  S.  W.  3S2;  Moody  v.  Statt,  —  Tex. 
Crim.  Hep.  — ,  lOo  S.  \V.  1127;  Winiell  v. 
State,  *7  Tm,  Crim.  Rep.  267,  83  S.  W. 
187;  JobMon  v.  State,  30  Tex.  App.  418,  2S 
Am.  St.  Rep.  930,  17  S.  W.  1070. 

Mr.  C.  E.  Idine,  AsBistaat  Attorney  G«ii' 
eral,  for  the  State. 

Dnrldaon,  P.  J.,  delivered  the  opinion  of 
the  conrt; 

'i'he  iciictment  contsina  two  counta.  Ap- 
pellant was  convicted  under  the  second 
count,  which  charged  bim  with  unlawfully 
making  an  aisault  upon  Stella  Lee  for  the 
purpose  of  diiflgiiring  her,  and  tliat  he  did 
wilfull;  and  maliciously  attempt  to  disfig- 
ure the  said  Stella  Lee,  and  did  wilfully  and 
maliciously  attempt  to  place  a  mark  upon 
tlie  face  of  the  said  Stella  Lee  by  means  of 
carbolic  acid,  by  then  and  there  wilfully 
and  maliciously  casting  and  throwing  car- 
bolic acid  into  and  upon  the  face  of  the  said 
Slella  Lm,  with  the  intent  then  and  there 
on  the  part  of  the  said  Major  Le«  to  wil- 
fully   and'   maliciously    disflgure    the    said 


Stella  Lee  as  aforesaid,  against  the  peace 
and  dignity  of  the  state. 

Appellant  moved  to  quash  the  iadictmenL 
for  several  reasons.  Putting  this  proposi- 
tion to  appellant  in  its  essence,  the  mntrc- 
tion  is  that,  inasmuch  as  the  statute  aset 
the  words,  "by  means  of  a  knife  or  other 
instrument  upon  the  face  or  other  part  of 
the  person,"  in  the  definition  of  disR^rin^. 
carbolic  acid  is  not  such  an  instrument  a& 
is  meant  by  the  statute.  His  contention  it 
that  by  applying  the  rule  of  ejuadem  grn- 
eris  that  the  expression,  "or  other  instru- 
ment,*" carries  with  it  the  idea  that  it  is 
such  other  instrument,  and  that  such  other 
instrument  must  be  of  the  same  character 
or  kind  as  the  knife.  We  cannot  agree  with 
counsel.  In  looking  at  this  statute  we  must 
take  the  legislative  intent  in  enacting  it. 
The  purpose  of  this  statute  was  to  prevent 
the  person  assaulted  from  being  disfigured, 
and  did  not  confine  tue  manner  or  means  of 
disfiguring  simply  to  a  knife  or  means  of 
that  peculiar  class  or  kind.  The  word  "in- 
strument" there,  under  the  legislative  in- 
tent, has  a  broader  significance  and  a  wider 
meaning,  and  evidently  means  and  was  in- 
tended to  mean  any  means  by  which  the 
face  or  other  part  of  the  person  ahould  he 


effect  of  red  pepper  was  not  to  destroy  or 
permanently  injure  Ka  eye  in  which  it 
should  be  placed. 

In  California  the  statute  specifically  men- 
tions the  throwing  of  vitriol  or  other  cor- 
rosive chemical  for  the  purpose  of  disfigur- 
ing. People  V.  Stanton,  106  Cat.  13B,  30 
Pac.  fi26. 

The  nature  of  the  means  used  in  inflicting 
an  injury  amounting  to  mayhem  may  be  im- 
portant as  bearing  upon  the  question  of  in- 
tent. 

Thus,  in  State  v.  MaFoo,  110  Mo.  T,  33 
Am.  St.  Rep.  414,  IB  S.  W.  222,  where  de- 
fendant was  charged  with  throwing  some 
corrosive  liquid  into  the  face  of  a  child,  de- 
stroying his  eyes,  the  court  said:  "If  she 
did  this,  the  court  correctly  told  the  jury 
the  law  presumed  she  intended  the  natural 
consequence  of  her  act,  and  from  the  in- 
tentional throwing  of  such  a  dangerous  in- 
strumentality into  the  eyes  of  a  child,  the 
jury  might  infer  malice. 

And  in  State  v.  Neminger,  220  Mo.  38, 
119  S.  W.  379,  which  was  a  prosecution  for 
destroying  the  eyes  of  a  person  by  throw- 
ing sulphuric  acid  into  tbem,  under  a  stat- 
ute providing  that  "every  person  who  shall, 
OB  purpose  and  of  malice  aforethought, 
,  ,  .  put  out  an  eye  ...  of  any  per- 
son, with  intent  to  kill,  maim,  or  disfigure 
such  person,  shall  be  adjudged  guilty  of 
maylieni."  it  was  held  that  if  the  jury  found 
that  defendant  knowingly  snd  wilfully 
threw  sulphuric  add  Into  the  face  of  prose- 
cnting  witness,  the  law  would  presume  that 
it  was  done  with  malice  aforethought,  and. 
with  intent  to  destroy  her  eyes. 
40  L.R.A.(N.S.) 


In  O'Brien  i.  State,  31  Ohio  C.  C.  33,  a 
conviction  of  assault  with  intent  to  maim 
was  sustained,  under  a  statute  which 
amounted  te  the  common-law  definition  of 
maiming,  upon  it  being  shown  that  one  of 
defendante  struck  the  prosecuting  witness 
over  the  head  with  a  piece  of  gas  pipe 
wrapped  in  paper,  and  that  they  were  dnven 
off  by  him  when  he  drew  a  revolver  and  shot 
one  of  their  number,  it  appearing  that  the 
assault  grew  out  of  a  conflict  as  to  whether 
a  certain  job  should  be  done  by  anion  or 

In  Nehlett  v.  State,  47  Tex.  Crim.  Rep. 
673,  86  S.  W.  813,  defendant  was  convicted 
of  maiming  by  lighting  a  cannon  cracker 
held  by  prosecuting  witness,  resulting  in 
blowing  off  his  hand;  and  it  was  held  that 
it  was  not  necessary,  in  order  to  show  that 
the  wilful  and  malicious  act  of  defendant 
applied  to  the  maiming,  to  describe  the 
cracker  as  being  a  dangerous  device,  to  de- 
fendant's knowled([e,  and  that  he  set  fire  to 
it  with  the  intention  of  destroying  the  hand. 

In  Davis  v.  State,  22  Tex.  App.  45,  2  S. 
W.  630,  the  court  says  that  if  the  means 
used  were  such  as  would,  in  the  Inanner 
used,  ordinarily  result  in  maiming,  the  law 
presumes  that  the  intention  was  to  maim. 

And  in  People  v.  Wright,  93  Cal.  564.  29 
Pac.  240,  which  was  a  prosecution  for  may- 
hem in  biting  olT  a  portion  of  the  ear  of 
one  who  attempted  to  separata  defendant 
and  another,  who  were  fighting,  the  court 
said  that  the  atrocity  of  the  act  itself  cre- 
ated a  presumption  that  It  was  intended. 
R.  L.  S. 


DiqmzoiibvGoO'^IC 


191S. 


LEE  1 


STATE. 


1135 


diBflgiired.  The  general  deSnition  of 
iostrument  la  "one  irho  or  that  which  ie 
made  a  means  or  cause  to  serve  a  purpose." 
We  understand  this  is  the  meaning  to  be 
given  the  word  "inatrumeat"  in  this  stat- 
ute. This  delinition  has  been  upheld  in 
various  authorities,  and  we  eite  Atagnon  v. 
United  States  (U.  C.)  06  Jed.  ISl,  and 
United  States  v.  Magnon,  18  C,  C.  A.  43,  35 
U.  8.  App.  82S,  71  Fed.  283.  The  case  of 
Ex  pprt«  Muckenfuss,  62  Tex.  Crim.  Hep. 
467,  107  S.  W.  1131,  recOKniies  very  fully 
the  doctrine  here  announced,  and  a  careful 
review  of  that  case  and  the  cited  authori- 
ties in  our  judgment  justifies  the  conclu- 
aioo  that  we  reach  in  regard  to  the  statute 
under  which  this  indictment  was  framed. 
For  authorities  generally  Bee  36  Cyc. 

2.  Appellant  codtenos  that  the  indict- 
ment should  have  been  quashed  because  it 
was  found  by  the  grand  jury  without  wit- 
nesses or  testimony  before  them  upon  which 
to  predicate  such  finding.  This  question 
has  been  settled  adversely  to  appellant  in 
quite  a  number  of  cases  in  Texas,  Kings- 
bury v.  State,  37  Tei.  Crim.  Kep.  259,  39 
S.  W.  365;  Terry  v.  State,  16  Tex.  App. 
66;  Doekery  v.  SUte,  36  Tex.  Crim.  Kep. 
487,  34  S.  W.  281.  There  are  quite  a  num- 
ber of  other  cases  laying  down  the  same 
doctrine. 

3.  Appellant  contends  that  the  judgment 
should  have  been  set  aside  and  appellant 
permitted  to  file  a  plea  of  former  convic- 
tion. This  comes  too  late  after  the  trial 
had  been  had.  If,  as  a  matter  of  fact,  ap- 
pellant had  been  convicted  previously  foi 
throwing  the  carbolic  acid  upon  two  other 
women  who  were  with  his  wife  at  the  tinv 
he  threw  it  into  her  face,  those  facta  were 
known  to  him.  It  would  hardly  be  pre- 
sumed that  lie  could  have  been  punished  by 
incarceration  in  jail,  or  in  any  other  man- 
ner punished  by  the  jury,  without  his  know- 
ing that  fact.  A  plea  of  jeopardy  must  be 
made  before  the  trial  of  the  case  on  its  mer- 
it. It  goes  to  the  jury  along  with  the  oth- 
er matters  to  be  decided  by  them,  upon  a 
showing  to  the  effect  that  the  party  filing 
the  plea  has  been  previougly  punished  or  ac- 
quitted, as  the  caie  may  be.  We  do  not 
believe  the  court  was  in  error  in  not  setting 
aside  the  judgment  in  order  that  the  de- 
fendant might  plead  jeopardy. 

4.  It  is  contended  that  the  court  erred 
in  not  granting  appellant's  request  to  have 
thft  verdict  as  returned  by  the  jury  cor- 
rected, and  that,  as  returned,  it  is  not  suffi- 
cient. The  verdict  found  appellant  guilty 
under  the  second  count  of  the  indjctmpnt 
npeciflcally,  and  allotted  him  a  term  in  the 
penitentiary  of  two  years.  The  point  of 
appellant's  contention  is  that,  inasmuch  as 
40  L.R.A.(N.S.) 


the  court  submitted  a^ravated  assault,  and 
the  jury  did  not  specify  in  the  verdict 
whether  they  convicted  of  the  disflguring  or 
the  aggravated  assault,  and  refuaed  ap- 
pellant's request, to  have  it  corrected,  there- 
fore the  verdict  is  insufficient.  Under  the 
circumstances  of  this  case,  we  are  of  opin* 
ion  this  proposition  is  not  well  taken.  It 
is  sometimes  the  case  where  the  verdict 
must  specify  of  which  oSense  the  conviction 
is  had,  and  always  this  is  the  rule  where 
the  conviction  was  for  murder,  because  the 
statute  imperatively  so  demands.  It  may 
also  be  necessary  in  some  cases  for  the  jury 
to  specify  of  what  degree  the  conviction  is, 
out  that  is  usually  where  the  verdict  found 
might  apply  to  either  one  of  the  oSenses 
or  punishinents  charged  by  the  court  to  the 
jury.  This  is  illustrated  in  convictions  for 
assault  where  the  fine  is  $25,  and  the  court 
has  submitted  to  the  jury  aggravated  and 
simple  assault.  It  has  been  held  it  is  nec- 
essary for  the  jury  in  such  cases  to  specify 
what  degree,  because  ^6  is  the  lowest  fine 
for  aggravated  assault,  and  the  highest 
punishment  for  simple  assault,  and  the 
verdict  is  indefinite  and  uncertain,  in  that 
it  fails  to  specify  of  which  degree  the  con- 
viction is  had.  In  this  case  there  can  be  no 
trouble,  because  appellant  could  not  have 
been  convicted  of  aggravated  assault  with 
ihe  punishment  assessed  against  him.  The 
punishment  imposed  by  the  jury  in  their 
verdict  applies  alone  to  the  charge  of  dis- 
figuring. It  could  not  poBsibly  apply  to 
aggravated  assault.  Had  the  jury  found 
the  defendant  guilty  and  assessed  a  pecu- 
niary fine  only,  the  trouble  would  have  been 
serious,  because  they  could  convict  of  ag- 
gravated assault  with  a  fine  not  less  than 
!£6  nor  more  than  $1,000,  or  in  an  assault 
.0  disfigure  the  jury  could  also  impose  a 
pecuniary  fine  not  to  exceed  91,000,  or  they 
could  convict  with  a  penitentiary  punish- 
ment. In  this  case,  as  shown  by  the  ver- 
dict, appellant  was  allotted  two  years  in 
the  penitentiary.  As  before  stated,  this 
could  not  under  any  circumstances  be  im- 
puted to  aggravated  assault  as  a  punish- 
ment. It  could  only  apply  to  the  charge  of 
disfiguring.  We  are  therefore  .of  opinion 
that  the  verdict  is  sufficiently  plain  and 
definite  and  unambiguous  to  show  clearly 
the  purpose  and  intent  of  the  jury,  and  Is 
not  violative  of  the  statute, 

6.  It  is  contended  the  evidence  le  not 
sufficient.  To  this  we  cannot  agree.  Tlie 
state's  case  shows  with  sufficient  cogency 
and  accuracy  that  appellant  and  his  wife 
separated,  and  that  he  located  her  on 
particular  occasion,  shortly  before 
throwing  the  carbolic  acid  on  her,  met  her 
the  street,  and  asked  her  if  she  was 
going    to    church.      She    evasively    replied- 
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Later  »he  snd  a  couple  of  h«r  friends 
started  to  gether  m  route  to  church.  Ap- 
pellant foltoned  them,  und  approached  his 
wife,  and  threw  carbolic  acid  upon  her  face 
and  right  arm.  This  brought  about  a  dis- 
flgtiration,  and  kept  her  under  the  treat- 
ment of  a  doctor  for  quite  a  while.  It  is 
unnecessary  to  mention  the  extent  of  the 
wounds  or  disfiguration,  and  the  details 
connected  with  it.  I'hese  facts  are  not  de- 
nied bj  appellant.  In  other  words,  the 
state  has  made  out  a  prima  facie  case  suffi- 
cient for  the  jury  to  find  that  the  presump- 
tion of  innocence  and  reasonable  doubt  have 
been  met  and 
'I'he  judgment 


TBRHONT   SUPREftfE   COTTRT. 


A.  K.  HALL. 

(_  vt.  — ,  83  Atl.  653.) 

Evidence  ^  conversion   by  executor  - 
credit  of  check  on  private  a 

1.  That   an   executor   used   funds   < 


found  from  t 


check   drawn   by   him   at   executor,    calliap 
for  an  amount  of  dollars  and  cents  repre 
sented  by  numerous  figures,  was  ciediUd  ca 
his  private  debt. 
Executor  —  decree  trMnsferrliie  mastts 

2.  A  mere  decree  directing  an  executor 
to  pay  funds  of  the  estate  to  himself  a« 
executor  of  a  legatee  does  not.  without 
more,  work  a  transference  of  the  funds,  so 
as  to  relieve  the  sureties  on  his  bond  at 
executor  of  the  former  estate  from  liabilit; 
for  a  devastavit. 

(May  14,  1912.) 

EXCEPTIONS  by  defendant  to  raltng*  of 
the  County  Court  for  Windsor  County 
made  during  the  trial  of  an  action  brought 
to  hold  defendant  liable  as  surety  on  sn 
executor's  bond,  which  resulted  iu  a  ver- 
dict in  plaintiff's  favor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  lialclielder  and  Ben 
E.  Cole,  for  defendant: 

Enright,  as  executor  of  Henry  L.  Story's 
will,  after  the  decree  ordering  him  to  pay 
over  to  himself  as  executor  of  Sarah  \V. 
Story's  will  the  sum  found  due  from  him  on 
settlement  of  his  account  as  executor  of 
Henry  L.  Story,  stood  precisely  as  if  the 
amount  due  from  faim  as  executor  of  Henry 
L.  Story  had  been  a  debt  due  from  him 
as  a  private  person  to  Sarah  W.  Story. 

Sigourney   v.   Wetherell,   6   Met.   553;    1 


Note.  ^Decree  diFccting  transfer  of 
fund  by  executor,  administrator,  or 
guardian  to  himself  in  another  fldu- 
ciary  capacity,  am  affecting  UabiUty 
of  hia  sureties. 

The  general  rule  is  that  "where  property 
has  been  received  in  one  capacity,  the 
change,  in  order  to  shift  the  responsibility 
of  the  sureties,  must  be  evidenced  by  some 
overt  act  or  express  election  to  hold  the 
propertv  in  the  other  capacity."  IB  Cyc. 
1258.  From  this  It  would  seem  that  the 
mere  issuing  of  a  decree  directing  a  trans- 
fer of  a  fund  from  a  fiduciary  in  one  ca- 
pacity to  himself  in  another  capacity  would 
not  work  a  transfer,  except  possibly  where 
the  first  fiduciary  capacity  terminated  with 
such  decree,  and,  as  a  matter  of  fact,  the 
authorities  so  hold.  The  decision  in  Davi» 
V.  IUll  affords  a  good  illustration  of  the 
application  of  the  rule  that  a  mere  decree 
directinR  such  ft  transfer  does  not,  without 
more,  work  a  transfer  which  will  relieve  the 
aureties  on  his  bond  in  the  capacity  from 
which  the  transfer  was  directed  to  he  made, 
from  liability  for  a  devastavit.  This  rule 
also  finds  support  in  Cranson  v.  Wilsey,  71 
Mich.  350,  39  N.  W.  9.  wherein,  in  holding 
that  an  order  directing  executors  to  dis- 
tribute certain  funds  according  to  the  terms 
of  the  will,  under  which  they  were  to  be 
invested  and  held  in  trust  by  such  executors, 
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did  not  change  the  character  of  their  posi- 
tion from  that  of  executors  to  that  of  donees 
of  a  power  in  trust,  where  the  order  of  dis- 
tribution was  not  obeyed,  but  the  executors 
converted  the  fund  to  their  own  use, — 
the  court  said:  "An  order  of  distribution 
alone  cannot  discharge  executors  until  the 
estate  is  distributed.  .  ,  .  The  will  re- 
quired it  to  be  invested  by  the  executors. 
If  the  property  had  been  invested  in  real 
estate  securities  as  required,  the  question 
might  have  arisen  whether  this  was  not 
equivalent  to  such  a  compliance  with  the 
order  of  distribution  as  would  have  changed 
the  nature  of  their  holding.  Upon  this 
question  we  express  no  opinion.  It  is  at 
lease  a  doubtful  proposition.  But  we  think 
it  is  a  dangerous  and  incorrect  doctrine  that 
executors  can  dischai^e  themselves  of  tlieir 
ofi!icial  responsibility  without  doing  some 
let  to  change  the  character  of  their  hold- 
ng,  and  place  the  fund  safely  where  it 
ought  to  be.  Aa  the  finding  is  that  tbey 
did  no  such  thing,  but  made  a  wrongful 
conversion  of  the  property  to  the  use  of 
one  of  them,  we  think  this  was  a  clear 
breach  of  duty,  for  which  action  would  lie 
on  the  bond."  And  in  Gilmer  v.  Baker.  24 
W.   Va.   72,   it   was  in  effect  held   that,  in 

tion  to  a  court  order  directing  a  trans- 
fer of  assets  from  a  fiduciary  in  one  eapae- 

to  himself  in  another  capacity,  an  elec- 
tion  to   bold   in  the  latter  capacity  mani- 
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Woemer,  Am.  Law  of  Admtniatration,  2d 
ed.  561;  Muse  v.  Sawyer,  4  N.  C.  {Term. 
Rep.  204);  Tarbell  v,  Jewelt,  129MftBB.  457; 
Taylor  v.  Deblois,  4  Mason,  131,  Fed.  Cae. 
No.  13,790;  Pratt  y.  Nortliam,  6  Mason, 
95,  Fed.  Cas.  No.  :!,37a;  Seegar  t.  SUte, 
6  Harr.  4;  J.  162,  14  Am.  Dec.  265;  Wat- 
kina  7.  State,  2  Gill  t  J.  220;  State  use  of 
Gable  v.  Cheaton,  61  Md.  352;  Kirby  v. 
State,  51  Md.  383;  Carroll  v.  Bosley,  8 
Yarg.  220,  37  Am.  Dec  460;  Karr  v.  Karr, 
8  Dana,  3;  Gray  v.  Brown,  1  Rich.  L.  351; 
State  use  of  Jacobs  t.  Hearst,  12  Mo.  365,  61 
Am.  Dec.  167;  Bell  v.  People,  94  III.  230; 
Ruffin  V.  HarriBon.  81  N.  C.  208;  Barker  t. 
Stanford,  63  Cal.  451;  Coleman  t.  Smith, 
14  6.  C.  511;  Adams  v.  Gleavei,  10  Lea, 
367;   United   States   v.  May,  4  Mackey,  4; 


Taylor  t.  McArthur,  87  Iowa,  155,  S4  N.  W. 
228. 

Messrs.  William  W.  Stickney,  John  G. 
Sargent,  and  Homer  L.  Skeels,  for  plain- 
tiff; 

Where  the  party  unites  in  bimself,  by 
representation  or  otherwise,  the  cliaracter 
of  debtor  and  creditor,  inasmuch  as  he  can- 
not sue  himself,  he  is  entitled  to  retain. 
and  the  law  will  presume  a  retainer  in  sat- 
isfaction of  the  debt  if  there  are  assets  in 
his   bands. 

3  Bl.  Com.  18;  Woodward  t.  Darey,  1 
Plowd.  184;  Hancocks  v.  Prowd,  1  Wms. 
Saund.  333;  Taylor  •/.  Debloit,  4  Mason, 
131,  Fed.  Cas.  No.  13,790, 

But  presumption  of  retainer  may  be  re- 
butted by  showing  that  no  transfer  has  in 


tested  by  some  act,  admission,  or  declara- 
tion was  necessary  in  order  to  bind  his 
sureties  in  the  latter  capacity.  And  see 
Pratt  V.  Northam,  6  Mason,  96,  Fed.  Cas. 
No.  11,376,  as  set  out  in  Davis  v.  H*i.l. 
In  connection  with  what  is  so  set  out,  how- 
ever, it  should  be  noted  that  Justice  Story 
also  said  that  the  administrator,  upon  the 
settlement  of  his  accounts  in  the  probate 
court,  ought  to  have  procured  a  decree  di- 
recting a  distribution  of  the  balance  between 
his  wards,  and  that,  "had  he  done  so,  there 
would  have  been  no  question  upon  the  prin> 
ciples  settled  by  this  court  in  Taylor  v.  De- 
blois,  4  Mason,  131,  Fed.  Gas.  No.  13,700, 
that  the  administration  bond  would  have 
been  discharged,  and  by  operation  of  law 
he  would  have  been  deemed  to  possess  the 
balance  in  his  character  as  guardian."  The 
quoted  statement  evidently  is  that  referred 
to  in  the  DAVia  Case  as  the  inconsistent 
remarks  made  in  attempting  to  make  the 
decision  consistent  with  the  so  called  dietum 
in  the  Taylor  Case.  But  the'  theory  ad- 
vanced in  the  above-quoted  statement  is  not 
without  support.  Thus,  in  Barker  v.  Stan- 
ford, 53  Cat.  431,  wherein  the  order  of  of- 
ficial distribution  directed  that  certain 
funds  in  the  hands  of  the  administratrix 
be  held  and  managed  by  her  in  trust  for 
the  legatees,  it  was  held  that  she  there- 
after held  the  funds  in  hsr  capacity  as  trus- 
tee, and  that  the  sureties  upon  her  bond  as 
administratrix  were  not  liable  for  her  de- 
fault as  such  trustee  in  the  application  of 
the  funds.  It  does  not  appear  in  the  report 
of  the  case  whether  more  was  done  than  the 
issuing  of  the  Order  that  the  funds  be  held 
ae  in  trust,  but  as  the  dual  capacity  was 
terminated  by  the  final  order  of  distribu- 
tion, the  conclusion  reached  would  seem  to 
be  the  logical  one.  At  least,  it  is  obvious 
that  a  different  case  is  presented  where  the 
dual  fiduciary  capacity  continues  after  the 
making  of  th'e  order  directing  the  transfer. 
The  queatioR  whether  the  issuing  of  a  de- 
cree directing  the  transfer  of  assets  held  by 
the  administrator  to  himself  as  guardian  of 
an  heir  would  operate  as  a  transmutation 
ot  liability  for  a  devastavit,  as  matter  of 
law,  from  the  sureties  of  the  adiuinistratoi 
-to  L.H.A.(N.S.)  5 


to  the  sureties  of  the  guardian,  was  directly 
raised  in  Potter  v.  Ogden,  136  N.  Y.  384,  33 
N.  E.  B28,  which  is  set  out  in  Davis  t. 
Hall,  but  the  court  did  not  pass  upon  the 
question,  the  decision  being  upon  the  ground 
that  the  decree  directing  the  transfer  was 
not  binding  upon  the  ward. 

But  although  a  court  order  staniUng 
alone  may  not  be  suflSeient  to  work  a  trans- 
fer, such  an  order,  if  accompanied  by  an 
acknowledgment  of  the  receipt  of  money  in 
a  particular  fiduciary  capacity,  will  operate 
as  a  transfer,  and  the  sureties  on  the 
recipient's  bond  are  liable  in  case  of  a  dev- 
astavit. Thus,  in  Kirby  v.  State,  61  Md. 
3S3,  where  the  court  ordered  funds  in  the 
hands  of  W.,  trustee,  to  be  distributed  to 
W.,  administrator,  and  W.  in  his  adminis- 
trator's account  charged  himself  as  such 
with  the  moneys  so  distributed  to  him,  it 
was  held  that  the  fund  should  be  considered 
as  having  been  transferred  by  operation  of 
law  to  W.  as  administrator,  and  that  the 
sureties  on  his  bond  as  such  were  liable  for 
a  devastavit.  And  in  Gilmer  v.  Baker, 
supra,  it  was  held  that  a  court  order  to  pay 
over  assets  in  the  hands  of  a  fiduciary  in 
one  capacity,  to  himself  in  another  ftduclary 
capacity,  accompanied  by  an  election  to 
hold  them  in  the  latter  capacity,  manifested 
by  acts,  admissions,  and  declarations, 
constituted  a  valid  transfer,  which  would 
bind  his  sureties  on  his  bond  given  in  the 
latter  capacity  for  a  devastavit 

And  in  State  ex  rel.  Hospes  r.  Branch, 
112  Mo.  661,  20  S.  W.  693,  a  similar  con- 
clusion was  reached,  but  the  principle  an- 
notinred  in  the  foregoing  cases  was  qualified 
by  the  statement  that  such  a  transfer,  if 
made  by  an  insolvent  fiduciary,  must  em- 
brace substantial  assets,  and  that  the  trans- 
fer of  a  mere  naked  liability  of  the  first 
fiduciary  would  not  discharge  the  sureties 
on  his  bond  as  such.  And  upon  a  second 
appeal  of  this  ease  (126  Mo.  448.  88  S.  W. 
739],  it  was  held  that  the  sureties  in  the 
first  fiduciary  capacity  would  not  be  relieved 
from  liability  by  the  fact  of  the  eolveney 
of  the  fiduciary  at  the  time  of  the  execution 
of  the  receipt,  if  he  had  previously  lost  tlie 
fund.     This  conclusion   was  approved  on  s 
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fact  been  made,  or  intended  to  be  made. 
And  where  the  executor  of  two  estntes  ap- 
propriateB  the  fund  in  transit  from  one  to 
the  other,  tbe  legal  presumption  of  a  trani- 
fer  of  the  fund  is  rebutted. 

Pratt  V.  Northam,  5  Mason,  05,  Fed.  Caa. 
No,  11,378;  WiUon  y.  Wilson,  17  Ohio  St. 
100,  91  Am.  Dec.  125;  Potter  r.  Ogden, 
136  N.  T.  384,  33  N.  E.  228;  Prior  v.  Tal- 
bot, 10  CuBh.  1;  Miller  v.  Congdoo,  14  Gray, 
114;  White  v.  Ditson.  140  Mass.  351,  54 
Am.  Bep.  473,  4  N.  E.  HOB;  Harrison  v. 
Ward,  14  N.  C.  (3  Dev.  L.)  417;  Clancy  t. 
Carrington,  14  N.  C.  {3  Dev.  L.)  629;  Joy 
V.  Elton,  6  N.  D.  428,  83  N.  W.  875 ;  Pro- 
bata Ct.  T.  Angell,  14  R.  I.  489;  Perkina 
V.  Moore,  16  Ala.  9. 

Messrs.  Davis  &  Davie  also  for  plaintiff. 

Has«Iton,  J.,  delivered  the  opinion  of 
the  court: 

In  this  action  the  administrator  de  bont* 
non  of  the  estate  of  Sarah  W.  Story  seeks 
to  recover  from  the  defendant  Hall,  bonds- 
man for  Joseph  C.  Enright,  as  executor  of 
the.  estate  of  Henry  L.  Story.  The  facts 
were  found  by  the  court.  The  sum  which 
the  plaintiff  was  entitled  to  recover,  if  he 
could  recover  at  all,  was  agreed  upon.  On 
the  facta  found  the  court  rendered  judgment 
for  the  plaintifT  for  the  agreed  amount.  The 
defendant  excepted.  Tbe  bond  sued  on  was 
filed  August  1,  1900,  on  which  day  the  will 
of  Henry  L.    was  admitted  to  probate.    The 

Bubsequent  appeal  of  the  same  ease  report- 
ed in  134  Mo.  592,  5S  Am.  St.  Rep.  533,  36 
S.  W.  226,  wherein  Tittman  v.  Green,  108 
Mo.  22,  18  S.  W.  885,  which  involved  the 
same  state  of  tacts,  was  disapproved;  and 
upon  stilt  another  appeal  (lai  Mo.  S22,  62 
8.  W.  390),  and  in  He  Switzer,  201  Mo.  80, 
1J8  Am.  St.  Rep.  731,  98  S.  W.  461.  So,  in 
Gilmer  v.  Baker,  supra,  it  was  said,  by  way 
of  argument,  that  if  the  fund  had  been  dia- 
posed  of  by  the  fiduciarj,  and  he  had  be- 
come insolvent  before  the  order  of  transfer, 
his  sureties  in  the  capacity  to  which  the 
transfer  had  been  decreed  could  not  be  made 
responsible  for  it,  since  to  make  such  a 
transfer  valid  it  must  consist  of  something 
more  than  a  naked  liability;  it  must  be  sulv 
stantial  assets,  if  made  by  an  insolvent 
fiduciary. 

A  case  which  takes  a  view  seemingly  at 
variance  with  the  principles  generally  ac- 
cepted as  applicable  to  the  facts  involved 
is  Re  Noll,  10  App.  Div.  3.>0.  41  N.  Y.  Supp. 
765,  affirmed  without  opinion  in  J54  N.  Y. 
783,  49  X.  E.  1101.  In  this  case  the  court, 
in  settling  an  administrator's  accounts, 
directed  that  he  ns  such  deposit  certain 
funds  in  hia  name  as  guardian  of  certain 
heirs.  This  order  was  never  carried  out 
for  the  rpflson  that  he  had,  before  his  ap- 
pointment as  guardian,  misappropriated 
and  converted  them  to  liia  own  use;  and  the 
Buretipa  on  the  ^oud  as  Euarjiftil  contended 
iO  L.B.A.1K,8.> 


residuary  legatee  of  Henry  L.  was  hia  wife. 
Sarah  W.  After  his  death,  she  mAde  a  will 
in  which  Enright  was  named  executor.  Tbe 
widow  died,  and  ber  wilt  waa  admitted  to 
probate  June  9,  1902.  November  30,  1903. 
the  probate  court  rendered  a  decree  setting 
forth  that  there  was  in  the  hands  of  En- 
right  as  executor  of  the  will  of  Henry  L-, 
$8,473.72  in  securities  and  money,  decree- 
ing such  residue  to  Knright  as  executor  of 
the  will  of  Sarah  W.,  to  become  a  part  of  her 
estate,  and  ordering  him  as  executor  of 
the  will  of  Henry  L.  to  pay  over  and  deliver 
such  residue  in  accordance  with  the  decree. 
Enright  filed  in  court  no  inventory  of  the 
estate  of  Sarah  W.,  smd  filed  no  acconut  at 
her  estat«. 

At  tbe  time  of  this  decree  a  part  of  tbe 
residue  consisted  of  a  deposit  in  tbe  Wind- 
sor Savings  Bank  of  an  amount  which,  with 
Interest  accruing  January  1,  1004,  amounted 
to  £1,817.31.  This  deposit  stood  in  tbe* 
name  of  Henry  L.  Story.  On  the  date  last 
named  Enright  withdrew  this  deposit,  giv- 
ing the  treasurer  of  the  savings  bank  a  re- 
ceipt signed  as  executor,  and  on  the  same 
diiy  there  was  Indorsed  on  a  note  held  by 
the  same  bank,  and  signed  by  Enrigbt  and 
others,  the  exact  sum  of  t1,6]7.31.  Tbe 
court  finds  that,  if  these  facts  warrant  tbe 
finding,  the  Henry  L.  Story  deposit  waa 
applied  on  the  note  of  which  Gnrigbt  was 
one  of  the  signers.  At  tlie  time  of  this 
decree  a  part  of  this   residue  consisted   of 

that,  since  he  as  guardian  received  none  of 
the  funds  from  himself  as  administrator, 
they  could  not  be  held  liable,  but  tbe  court, 
without  giving  tbe  reasoning  upon  wbleb 
its  conclusion  was  baaed,  held  the  proposi- 
tion untenable,  saying:  "He  waa  charge- 
able as  guardian  with  tbe  amount  to  which 
his  wards  were  entitled  of  the  aasets  which 
came  to  him  as  administrator.  And  for 
the  performance  of  his  trust  as  guardian  by 
tbe  discharge  of  his  liability  as  such,  tbe 
security  furnished  by  his  official  bond,  in 
which  the  conteatants  were  sureties,  is  ef- 
fective. To  that  extent  and  for  ancb  pur- 
CDSe,  the  requisite  amount  must  be  deemed 
eld  by  him  as  guardian.  This  sum  waa 
;  specified  in  the  decree  made  on  the  jndicjiil 
settlement  of  his  accounts  as  administrator. 
.  .  .  The  amount  of  the  fund  to  wbieb 
his  wards  were  respectively  entitled  waa 
adjudged,  and  he  was  directed  to  hold  it  in 
his  relation  as  guardian.  For  that  purpoae 
it  is  not  important  in  what  capacity  it  was 
received  by  him.  ...  It  doea  not  seem 
necessary  to  determine  whether  or  not  tbe 
sureties  upon  the  bond  of  the  administrator 
would  be  liable  for  the  default  of  Noll  in 
complying  with  the  direction  of  the  decree. 
His  default  in  payment  to  his  wards  of  tbe 
sum  to  which  they  are  entitled,  when  their 
right  to  receive  it  aceruea,  la  that  of  him  as 
geiier«l  guardian."  O.  J.  C. 
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a  deposit  Id  the  Springfield  Savings  Bank 
of  a  sum  which,  with  the  interest  accruing 
Janvary  1,  IBM,  amaunted  to  91>3eS.B7.  It 
stood  in  the  name  of  Enright  oe  executor 
of  Henry  L.  Storey's  estate,  and  on  the  lat- 
ter date  Enrigbt  withdrew  that  Bum  by 
giring  the  treasurer  of  the  bank  an  order 
signed  by  him  as  executor  of  Henry  L. 
Story's  estate,  and  three  days  lat«r  he 
paid  that  exact  sum  on  a  personal  obliga- 
tion of  his  to  the  Windsor  Savings  Bank. 
The  court  finds  that,  if  the  evidence  ia 
Bufiicient  to  support  the  finding,  the  {1,368.- 
87  drawn  from  the  savings  bank  was  dis- 
posed of  by  the  payment  of  that  identical 
sum  on  Enright's  private  obligation.  At 
the  time  of  the  decree  a  part  of  the  resi- 
due covered  by  the  decree  was  a  deposit  in 
the  Ottaquechee  Savings  Bank,  standing  in 
the  name  of  Enright  as  executor  of  H.  L. 
Story's  estate,  of  a  sum  which,  with  the  in- 
terest accruing  thereon  on  January  1,  1904, 
amounted  to  Sl,322,75. ,  This  was  drawn 
out  by  Enright  January  2,  1904.  This 
amount  was  embraced  in  a  check  given  by 
the  bank,  and  this  identical  check  waa  on 
the  same  day  deposited  in  the  Windsor 
Savings  Bank  to  the  credit  of  Enright,  or, 
rather,  to  that  of  a  firm  of  which  he  was 
a  tnember.  At  the  time  of  the  decree  in 
question,  a  part  of  the  residue  decreed  was 
a  deposit  in  the  Bellows  Falls  Savings  Bank 
standing  in  the  name  of  Enright  as  execu- 
tor of  H,  L.  Story's  estate.  This  deposit, 
with  the  semi'Snnual  interest  added  Jan- 
uary 1,  1904,  amounted  to  $828.26.  Thia 
was  not  disturbed  until  June  25,  1B04,  when, 
by  an  order  signed  by  Enright  in  the  char- 
acter in  which  the  deposit  stood,  he  di- 
rected tbe  Bellows  Falls  Bank  to  pay  the 
amount  of  the  deposit  to  the  Windsor  Sav- 
ings Bank.  Pursuant  to  the  order,  a  cash- 
ier's check  dated  July  1,  1904,  was  sent  to 
the  Windsor  Savings  Bank,  and  a  note  exe- 
cuted by  Enright  upon  which  was  due  the 
sum  of  $2,320.1:1  was  paid  and  taken  up.  A 
check  for  $1,545.32  in  Enright's  favor  was 
received  by  the  bank  on  the  same  day,  and 
these  two  checks  exceeded  the  sum  due  from 
Kn  right  by  $j3.44.  The  exact  sum  of  $53.44 
was  credited  to  Enright  in  his  account  with 
the  bank.  The  court  found  that,  if  the  evi- 
dence recited  warranted  the  finding,  the 
$328.25  went  in  to  help  pay  Enright's  note 
above   mentioned. 

The  defendant  objected  to  the  evidence  on 
which  this  finding  was  based,  and  to  the 
evidence  on  which  the  similar  findings  al- 
ready referred  to  were  based,  claiming  that 
it  was  insuRicient  in  each  instance  to  sup- 
port the  finding;  that  the  bare  facts  recited 
have  no  tendency  to  support  the  findings; 
that,  at  most,  they  give  rise  to  a  mere  aus- 
picton  or  guess.  In  each  instance  the  court 
40  L.R.A.(N".S.) 


submits  the  question  of  the  sufficiency  of  the 
evidence  by  saying  that,  if  it  is  insufficient, 
it  makes  no  finding  as  to  the  disposition 
of  the  respective  sums  drawn  from  tbe  va- 
rious banks  mentioned.  But  in  each  in- 
stance tbe  correspondence  to  a  cent  of  the 
amount  drawn  and  the  amount  contempora- 
neously applied  to  the  benefit  of  Enright  in 
his  private  character  was  strong  evidence 
to  sustain  the  finding  of  tbe  court.  Judi- 
cial reasoning  upon  evidence  is  not  a  pecu- 
liar and  obscure  mental  process,  and  the 
force  of  the  evidence  upon  which  the  court 
based  its  findings  is  obvious.  Barney  v. 
Quaker  Oats  Co.  86  Vt.  ~,  82  Atl.  113,  127. 
That  the  precise  correspondence  of  sums  of 
money  consisting  of  dollars  and  cents  and 
represented  by  numerous  figures  may  be 
proof  of  identity  was  very  recently  held. 
American  Surety  Co.  v.  Gaakill,  85  Vt.  — , 
82  AU.  218,  219.  Any  abuse  of  this  process 
of  inference  is  readily  detected,  as  is  seen 
by  reference  to  Hammond  v.  Hammond,  76 
Vt.  437,  68  Atl.  724.  There  a  long  ac- 
count consisting  of  numerous  small  items 
would  have  been  barred  by  the  statute  of 
limitations  if  a  credit  of  $1.20  for  butter 
was  evidence  that  the  credit  went  in  extin- 
guishment of  specific  debit  items,  and  was 
not  a  general  credit.  The  party  interested 
to  claim  that  the  payment  was  specific 
found  a  charge  of  26  cents  for  soda  and 
25  cents  for  sugar  made  about  eight  months 
before  the  credit  of  $1.20,  and  a  charge  of 
70  cents  for  salt  dated  nearly  a  month 
after  the  credit,  and  claimed  that  the 
credit  of  $1.20  extinguished  these  three 
items  aggregating  that  amount,  made  dur- 
ing transactions  extending  over  a  period 
of  about  nine  months,  and  ending  about 
a  month  later  than  tiie  time  of  the  credit. 
Various  combinations  aggregating  $1,20 
could  l>e  made  on  the  debtor  side  of  the  ac- 
t,  and  there  was  one  debit  of  exactly 
$1.20.  Tbe  court  held  that  there  was  no 
vidence  that  tlie  butter  for  which  $1.20 
'as  credited  was  delivered  in  payment  of 
any  specific  items,  and  that  it  must  he 
treated  as  a  general  credit.  The  strong 
good  sense  of  the  late  Judge  Start  is  well 
exhibited  in  his  opinion  in  this  case.  The 
combinations  relied  on  were  as  fanciful  as 
the  Baconian  cryptogram  or  as  a  map  of 
tbe  constellationa. 

In  regard  to  two  of  the  transactions  noted 
here,  it  is  claimed  that  there  is  no  finding 
that  the  payments  in  question  on  Enright's 
otes  were  made  by  him,  and  it  ia  further 
laimed  that  there  is  no  evidence  which 
ould  support  such  a  finding,  and  attention 
I  called  to  the  fact  that  one  of  the  notes 
ad  two  signers.  And  it  is  claimed  there 
I  no  evidence  of  knowledge  on  the  part  of 
Enright   of   the   payments   on    these   note^l.-. 
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But  the  evidence  tending  to  show  that  the 
pajmentB  were  maile  with  monej  drawn  by 
Enright  from  the  various  banks,  neccBsaril; 
tended  to  show  that  the  payment  a  were 
made  by  or  in  behalf  of  him,  and  that  tbey 
were  co  made  is  the  obviouB  meaning  of 
tbe  findings.  So  the  facte  show,  as  matter 
of  law,  a  misappropHatiDn  of  the  funds  tn 
question,  an  appropriation  or  conversion  of 
them  by  Enrigbt  to  his  own  use- 
But  the  defendant  says  that,  if  this  is 
so,  it  does  not  tend  to  establish  tbe  liability 
of  the  defendant  as  surety  for  Enright  on 
a  bond  given  h;  him  as  executor  of  Henry 
L.  Story's  estate.  Tbe  claim  is  that  by  the 
decree  of  the  probate  court  with  reference 
to  the  residue  of  Henry  L,  Story's  estate, 
the  residue  was  transferred  by  operation 
of  law  to  Sarah  W.  Story's  estate,  Enright 
being  executor  under  the  wills  of  both  Hen- 
ry L.  and  Sarah  W.,  and  it  being  his  part 
both  to  pay  and  to  receive.  This  u  the 
question  chiefly  argued. 

The  defendant's  argument  rests  upon  the 
eommon-law  doctrine  applicable  where  an 
executor  is,  in  a,  personal  or  representative 
capacity,  a  creditor  of  the  estate  of  his  tes- 
tator. In  Woodward  v.  Darcy,  1  Plowd. 
184,  whicii  is  entitled,  "A  report  of  the 
Opinions  of  the  Justices  of  Both  Benches," 
it  appears  that  the  question  was  tieveral 
times  argued.  It  was  claimed  on  the  one 
hand  that  wben  a  creditor  takes  upon  him- 


self a 


ecutorship,   he 


what  was  owing  him,  and  besides  that 
executor  cannot  pay  himself  by  retaining 
the  debt  due  him.  On  the  other  hand,  it 
was  said  that  it  would  be  a  hard  case  if  an 
executor,  by  accepting  the  trust,  should  lose 
his  debt,  and,  in  order  to  save  it,  must  re- 
fuse the  ei ecutorship  and  disappoint  the 
desire  of  the  testator  that  the  administra- 
tion should  he  carried  on  by  bis  chief  friend, 
whose  debt,  above  all  others,  the  testator 
must  be  presumed  to  have  wished  piiid.  It 
was  argued  and  lield  by  all  the  judges  that 
SHch  a  result  would  be  derogatory  to  testa- 
ments, since  it  would  deter  crcilitors  named 
as  exeentors  from  acting  as  such,  and  that 
it  would  be  dangerous  to  the  souls  of  testa- 
tors, because,  if  a  creditor  took  upon  himself 
the  eharitHhle  oll'icc  of  executor,  a  just  debt 
due  from  the  testator  would  forever  remain 
unpaid.  But  it  was  reeo^rni^ed  that  the  ex- 
ecutor's right  of  action  was  gone  because  oF 
the  character  which  he  assumed,  and  so  it 
was  held  that  there  was  a  "transmutation 
of  property"  by  operation  of  law.  Brooke, 
chief  justice  of  tbe  common  pleas,  author 
of  Brooke's  Abridgment,  dissented  from  the 
conclusion. 

In  two  recent  English  cases,  the  case  in 
Plo«clen  has  been  referred  to,  and  a  doubt 
has  been  ejipresaed  in  one  or  both  it  what 
40  L.I1.A.(K.S.) 


'  is  there  said  about  transmutation  of  si 
is  more  than  a  statement  of  i 
Re  Gilbert  [J898]  1  Q.  B.  285,  67  L.  J.  Q. 
B.  S.  S.  228,  77  L.  T.  N.  S.  775.  4  Mwsm, 
337,  14  Times  L.  R  ]2S,  4G  Week.  Bep.  3il: 
Re  Rboades  [18QS]  2  Q.  B.  352,  68  L.  J.  Q. 
B.  N.  S.  80-1,  47  Week.  Rep.  561,  80  L  T. 
N.  S.  742,  15  Times  L.  R.  407,  6  ^Ivnm. 
277.  Some  passages  in  tbe  case  in  Plon<ien 
are  calculated  to  raise  such  a  doubi.  But, 
on  the  whole,  it  must  be  said  that  thr  n.v 
expounds  with  apparent  relish  both  rft«i«T 
by  operation  of  law  and  transmutation  of 
assets  hy  the  like  operation.  Everybadv 
present  seems  to  have  participated  in  lb? 
decision,  for  the  reporter  says  of  the  reiull 
reached  that  "it  was  the  clear  opixiioa  of 
all  the  justices  of  the  one  bench,  and  oi  llr 
other  except  Brooke,  who  was  strongly  of 
opinion  against  them,  and  it  was  tVie  opio- 
ion  of  all  the  sergeants  also,  as  well  ss  of 
the  rest  of  them,  as  of  Catlioe  at  last,  vb^ 
was  of  counsel  for  the  plaintiff,"  the  losinf 
party.  Cases  in  general  accord  with  thii 
of  Woodward  v.  Darcy  are  the  following: 
Fryer  v.  Gildridge,  Hobart.  JO;  Wonkford 
V.  Wankford,  1  Salt,  299;  Roskelley  v.  Go- 
dolpbin,  T.  Raym.  483,  484;  Robinson  r 
Gumming,  2  Atk.  409,  411.  The  doctrine  d 
transmutation  of  assets  by  mere  operslioi 
of  law  gave,  of  course,  the  executor  notoal; 
a  preference,  but  a  compulsory  preteresw. 
and  this  was  tbe  intended  result  of  it.  sn,l 
this  was  sometimes  said  to  be  the  grounil 
of  it,  and  not  the  fact  that  the  creditor 
was  both  the  one  to  pay  and  the  one  to 
receive.  Said  Lord  Chancellor  Parker: 
"Anyl>ody  may  make  his  creditor  eitecuior. 
and  then  the  law  gives  htm  a  preferfocei 
and  not  only  so,  but  the  law  allows  ttii> 
executor  to  give  any  other  creditor  in  equal 
degree  a  preference."  Cock  v.  Ooodfello«. 
10  Mod.  496;  2  Eq.  Caa.  Ahr.  100.  It  «> 
early  said  that  equity  will  never  sssiit  s 
retainer.  Cock  v.  Goodfellow,  2  Eq.  Cis. 
Abr.  450,  451.  However,  for  a  long  tin* 
equity  was  not  much  adverse  to  the  dw- 
trine,  for  in  1715  it  was  said  in  WsHn; 
V.  Danvers,  in  chancery,  with  regard  to  ttii' 
matter,  that  where  a  creditor  could  gain 
an  advantage  at  law,  equity  should  not  it- 
prive  him  of  it,  and  that  he  ought  to  tMP 
it.  Here  the  maxim  that  the  laws  laio: 
the  vigilant  was  invoked.  In  this  esse  th; 
executor  had  preferred  himself  and  sM  tliF 
other  creditors  except  the  orator,  and  it  ws< 
held  that  the  orator  had  no  rights  in  equitr. 
The.  master  of  the  rolls,  l>ecause  the  tts' 
was  so  hard  a  one,  at  first  dismiswd  tl« 
bill  without  costs,  hut  the  matter  did  vot 
rest  there,  and  costs  were  afterwards  al- 
lowed, and  on  appeal  to  the  lord  chancellor 
the  decree  dismissing  the  bill  with  co^ts  bm 
affirmed.      Waring  v.   Danvcra,   J   P.  ^Vmi. 
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295.  Previous  to  Me  dceiHion,  In  the  cbbo 
of  Darston  t.  Or<ord,  the  court  of  clinncery, 
following  Joseph  f.  Mott,  Free,  in  Ch.  TO, 
hBd  held  that  k  votuntarj  preference  of 
one  creditor  by  an  executor  would  not  Htnnd 
ae  against  a  creditor  who  had  pioceeded  in 
chancery  and  procured  an  answer  to  hia  bill 
before  the  preference  waa  made.  But  this 
moderate  application  of  the  principles  of 
<><[uit;  was  not  allowed  to  become  the  law, 
for  Orford  appealed  to  the  House  of  Lords, 
wJiere  the  decree  of  the  court  of  clianeerj 
was  reversed,  Darston  v.  Orford,  Free,  in 
Ch.  388,  same  ca«t,  Colics.  229. 

However,  the  doctrine  of  retainer  by  oper- 
ation of  law  never  obtained  in  this  state. 
For  a  long  time  it  was  thought  that  the 
executor  or  administrator  who  had  a  claim 
might  elect  to  bring  in  his  claim  on  his 
final  accounting  in  tbe  probat«  court  or  to 
present  it  to  the  commissioners.  Note  to 
French  v.  Winsor,  24  Vt.  402.  And  it  at 
length  became  settled  that,  it  an  executor 
or  administrator  had  a  claim  against  the 
estate  which  he  represented,  the  claim  must 
be  presented  to  the  commissioners,  or  it 
was  lost,  and,  if  presented  and  allowed,  it 
stood  on  a  parity  with  other  allowances  oF 
debts  of  the  estate  equal  in  degree.  Riley 
V.  Mclnlear,  01  Vt.  254,  17  Atl.  729,  19 
Atl.  006.  For  a  time  we  had  a  statute  pro- 
viding that  if  an  executor  or  administra- 
tor has  a  claim  against  the  estate  which  he 
represents,  the  probate  court  should  appoint 
a  special  administrator  to  represent  the  es- 
tate in  respect  to  that  claim.  Laws  of  1388, 
No.  S3;  Tt  Stat.  %  2439.  And  this  statute 
as  moditled  by  an  act  of  1890,  now  in  force, 
provides  that  in  case  of  such  claim  by  an 
executor  or  administrator,  the  probate  court 
shall,  upon  request  of  a  person  interested, 
appoint  a  special  administrator  with  refer- 
ence to  such  claim.  Laws  of  1800,  No.  4^; 
P.  S.  2827.  But  at  common  law  it  was 
recognized  that  a  legacy  is  not  a  debt,  and 
in  the  case  of  a  legacy  to  an  executor  the 
doctrine  of  retainer  by  operation  of  Ian 
did  not  apply.  Paramour  v.  Yardley,  2 
Plowd.  630,  543;  Atty.  Gen.  v.  Robins,  2  P. 
Wms.  24,  26;  Fretwell  v.  Stacy,  2  Vem. 
434;  Heron  v.  Heron,  2  Atk.  171;  Ashley 
T.  Pocock,  3  Atk.  208;  Cheney's  Case,  Loon, 
pt.  ],  p.  216.  In  such  cases  the  question 
was  whether  the  executor  had  in  fact  made 
an  election. 

The  defendant  relies  much  upon  Tavlor 
V.  Deblois,  4  Mason,  131,  Fed.  Cas. 'No. 
13,700,  a  case  in  the  circuit  court  decided  by 
Mr.  Justice  Story  sitting  as  circuit  judge. 
That  was  a  case  brought  on  the  bond  of  an 
administratrix  who  was  alto  guardian  o' 
children,  and  In  that  capacity  entitled  to 
distributive  shares  of  the  estate  which  she 
had  administered.  It  appeared  that  she  had 
40  L.R.A.(N.S.} 


certified  to  the  probate  court  that  she  held 

the  distributive  shares  as  guardian,  and  had 
obtained  from  that  court  a  discharge  as  ad- 
ministratrix, a  quietus  a*  it  was  called. 
The  certificate  and  quietus  were  held  to 
show  thst  the  funds  in  question  were  in  her 
hands  as  guardian,  and  that  there  was  no 
liability  on  the  administratioa  bond.  To 
this  extent  the  opinion  has  since  been  re- 
garded as  sound  law.  But  the  justice  was 
not  content  to  rest  the  decision  upon  thia 
ground  alone,  but  invoked  the  doctrine  of 
retainer  hy  a  creditor  who  is  executor,  citing 
the  case  against  Lord  Darcy  and  tbe  ease 
in  Hobart  to  which  we  have  already  re- 
ferred, and  ignoring  tbe  distinction  between 
creditors  of  a  testator  and  legatees,  and 
saying  that  there  was  a  transfer  from  her 
as  administratrix  to  her  as  guardian  by 
mere  operation  of  law  by  way  of  retainer. 
But  the  justice  shortly  had  an  opportunity 
to  set  himself  right,  and  did  ao  in  the  case 
of  Fratt  V.  Northam,  5  Mason,  OS,  Fed.  Cas. 
No.  11,370.  There  the  same  person  was  both 
administrator  of  an  estate  and  guardian  of 
children  entitled  to  shares  in  the  estate. 
The  administrator  collected  assets  sufficient 
to  pay  those  whom  he  represented  in  his 
character  as  guardian,  and  it  woi  claimed 
that,  upon  a  decree  of  distribution  of  the 
estate,  the  funds  passed  to  him  as  guardian 


itantaneously  by  r 
without  any  election 
was  held  that  this  ' 
was  against  the  sure 
tion  bond,  and   it  w 


)   operation  of  law, 
-    J  part     - 


The  c 


s  on  the  administra- 
held  that  some  act 
on  the  administrator's  part  constituting  au 
election  to  hold  the  property  as  guardiiin, 
and  not  as  administrator,  might  justly  be 
insisted  on  bcFore  responsibility  was  shifted 
from  sureties  of  one  class  to  sureties  of  an- 
other. It  was  pointed  out,  among  other 
things,  that  he  had  not  charged  himself  in 

stances  were  pointed  out  indicating  that  it 
was  not  his  intention  to  pass  the  funds 
to  the  guardianship  account;  and  it  was 
said  that,  unless  his  intention  was  to  do 
that,  the  court  could  not  direct  it  to  bo 
done.  And  it  was  held  that  the  sureties  on 
the  administration  bond  were  liable.  The 
remarks  made  in  the  course  of  the  opinion 
are  not  altogether  consistent;  for,  while  the 
decision  was  entirely  consistent  with  that 
rendered  in  Taylor  v.  Deblois,  supra,  there 
was  some  attempt  to  make  the  decision  con- 
sistent with  the  dicium  in  that  case,  and 
that  could  not  well  he  done.  Some  time 
before  these  decisions  of  Mr.  Justice  Story, 
Chief  Justice  Marshall,  sitting  in  the  cir- 
cuit court,  had  bad  the  same  question  under 
consideration.  There  one  who  united  in 
himself    the    characteri    of 
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wlikh  made  It  clear  that  he  had  elected  to 
hold  cettaiD  assets  as  guardian,  and  not  ait 
executor,  and  becautie  o(  hid  ohvioua  election 
the  chief  justice  held  that  he  was  charge- 
able in  his  character  of  guardian.  Alston 
T.  Munford,  1  Brock.  269,  278,  Fed.  Ch«. 
No.  2S7.  ThU'case  had  not  l^eea  reported 
at  the  time  of  the  decieiona  in  Mason's  Re- 
portj  to  which  ne  hare  referred-  Wlien  the 
case  came  to  be  reported,  the  learned  editor 
made  a  note  carefully  amplifying  the  views 
which  the  chief  justice  had  expressed  or 
intiniAted.  The  note  is  this:  "The  prin- 
ciple aeems  to  b«  well  settled  that  where 
an  executor  or  administrator  having  assets 
in  his  hands  is  also  guardian  of  a  legatee  or 
distributee,  he  can  elect  to  bold  the  share 
of  that  legatee  or  distributee  in  his  char- 
acter of  guardian,  and  thus  exonerate  the 
sureties  in  the  administration  bond,  and 
charge  the  sureties  in  the  guardian's  bond. 
But  there  must  be  some  act  from  which  the 
election  to  hold  the  property  in  a  different 
character  from  that  in  which  it  was  re- 
ceived ma;  fairly  be  inferred  before  the 
responsibility  can  he  shifted  from  one  class 
of  sureties  to  another."  In  support  of  this 
doctrine,  acted  upon  by  the  chief  Justice, 
the  editor  cites  Taylor  v.  Deblois,  and  Pratt 
y.  North  am,  supra,  having  regard  to 
decisions  in  those  cases,  and  disregarding 
all  remarks  or  intimations  in  the  opinions 
therein,  that  in  cases  of  that  sort  there 
could  be  an  automatic  transfer  of  assets  by 
mere  operation  of  law.  This  note  expresses 
the  law  as  it  has  generally  come  to  be 
derstood.  Re  Scott,  3B  Vt.  297;  Re  Gilbert 
[18BBJ  1  Q.  B.  285,  67  L-  J.  Q.  B.  N.  S.  229, 
77  L.  T.  N.  S.  776,  4  Marson,  337,  1*  Times 
L.  R.  123,  40  Week.  Rep.  351 ;  Re  Rhoades 
11899]  2  Q.  B.  352,  88  L.  J.  Q,  B.  N.  S.  804, 
47  Week.  Rep.  501,  80  L.  T.  N.  S.  742,  IB 
Times  L.  R.  407,  6  Manson,  277;  State 
rel.  I.vnch  v.  Whitehouse,  75  Conn.  410,  53 
Att.  897;  Potter  v.  Ogden,  136  N.  Y.  384, 
33  N.  E.  223;  Nowcomh  v.  Williaraa,  9  Met, 
526,  634;  Cranaon  v.  Wilsev,  71  Mich.  369. 
3»  N.  W.  9;  Wilson  v.  WiUon,  17  Ohio  St. 
150,  91  Am.  Dec.  125;  Cluff  v.  Day.  124  N. 
T.  105,  26  N.  E.  306:  Prior  v.  Talbot,  10 
Cush.  1;  State  ei  rel-  Hospes  v.  Branch,  134 
Ho.  S92,  66  Am.  St.  Rep.  533,  39  S.  W.  226. 
The  mere  decree  of  distribution  did  not 
change  the  character  in  which  F.nright  held 
the  assets  in  question.  He  filed  no  inven- 
tory of  Sarali  W.  Story's  estate,  he  filed  no 
account,  aa  her  executor,  and  did  no  act 
manifesting  his  election  to  hold  the  funds 
in  question  as  a^cts  of  her  estate.  Tie  di- 
verted such  assets  from  tlieir  proper  chan- 
nel, and  appropriated  them  to  his  own  use. 
These  facts  rebut  any  presumption  of  a 
transfer  from  one  estate  to  thp  other  in  ac- 
cordance with  the  order  of  tlie  court,  and, 
40  L.K.A.(N.S.) 


together  with  the  other  facts  in  the  case,  li 
liability  upon  the  defendant  on  his  b<md 
'a  secure  the  discharge  of  the  duties  of  £>■ 
igbt  as  executor  of  the  estate  of  Heniy  L 
Story.  In  Pratt  t.  Nartbam,  6  Mawin,  ti. 
Fed.  Cae.  No.  11,376,  Mr.  Justice  Story,  ig 
reaching  the  conclusion  that  the  liability  d 
the  sureties  on  the  adminiatration  bmd 
had  not  been  shifted  to  the  Burettes  on  tte 
guardianship  bond,  said  that  he  could  DM 
hut  have  a  strong  suspicion  that  the  inUo- 
tion  of  the  administrator  was  to  appropriate 
the  assets  to  bis  own  use.  The  eqoivakst 
of  wliat  was  suspected  there  ia  here  fonnd, 
and  more  is  found,  for  the  findings  sbos 
that  the  executor  here  did  appropriate  Uk 
funds  to  bis  own  use,  which  is  a  findia| 
both  of  Intent  and  its  accomplishment. 

Other  questiona  shown  by  the  bill  of  ex- 
ceptions are  not  here  relied  on  by  the  de- 
fendant, and  BO  are  passed  without  notice. 

Judgment  affirmed. 


'   QEORGE  F.  HAMMOND,  Appt, 
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Ume   for   sale   —   exclusive 
■K^ncr  —  right  to  tioiiunissloii. 

An  offer  of  a  specified  commission  for  the 
sale  of  real  estate  at  a  certain  price,  with- 
in a  specified  time,  does  not  give  the  hroker 
the   exclusive   agency   for   that   period,  hut 


Sote.  —  lB  broleer'a  right  to  make  sale 
of  property  exoluslve  of  ovmer'a  Hffiit. 

The  earlier  cases  on  this  question  ban 
been  collected  in  the  note  to  Blutbenthil  t. 
Bridges,   24   L.R.A.fN.S.)    279. 

Ill  Parkhurst  v.  Tryon,  134  App,  Div.  MJ. 
119  N.  Y.  Supp.  184;  an  owner  who  had  Itat- 
cd  real  estate  with  a  broker,  agreeing  i" 
case  of  the  sale  of  conveyance  of  tlis 
property  at  any  time  within  one  year  from 
the  date  of  the  contract  or  thereafter  until 
he  notified  the  broker  in  writing,  to  pav  » 
certain  commission,  was  held  not  liable  for 
commission  on  a  aale  made  by  hie  wife. 

In  Burch  v.  Hester,  —  Tex.  Civ.  App.  — . 
109  S.  W.  399,  where  there  waa  a  dispnt« 
as  to  whether  or  not  the  owner  had  R' 
served  the  right  of  making  a  sale  himself, 
the  court  holds  the  rule  to  be  that  unlf*^ 
the  principal  has  expressly  waived  liisrigM 
to  sell,  he  is  at  perfect  liberty  to  sell  tbe 
property  notwithstanding  the  employuient 
of  the  broker,  and  in  case  of  auch  sale,  he 
will  not  be  liable  to  the  broker  for  com- 
mission if  the  broker's  efl'orts  were  not  i" 
[act  the  procuring  cause  of  the  sale. 

A  real  estate  broker  empoyed  to  secure  » 
purchaser  for  a  certain  price  is  not  entitled 
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the  owner  may  effect  a  sale  himself  within 
that  time  without  becoming  liable  for  tlic 
conuniwion,  (.Ithough  before  its  exoiration 
the  biokcT  produces  a  customer  able  and 
willing  to  comply  with  the  terms  of  the 
Mle. 

{June  26,  1912.) 

APPEAL  bj  plaintiff  from  a  judgment 
of  the  Superior  Court  tor  Pacific 
Count;  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  as  commlsBioitB  or  compensation  for 
the  breach  of  a  contract  to  sell  real  estate. 
Affirmed. 

The  facta  are  stated  in  the  opinioa. 


Messrs.  Welsh  A  Welsh,  and  F.  D. 
CouOen,  for  appellant: 

A  broker  employed  to  procure  a  pur- 
chaser! of  real  estate  may  ordinarily  be 
dismissed  by  hia  principal  at  any  time 
before  a  customer  is  lound.  But  if  the 
employment  is  for  a  deSnite  period  of 
time,  a.  dismissal  without  cause  before  the 
expiration  of  tlie  time  apecilled,  renders  the 
principal  answerable  as  for  a  breach  of 
the  agreement. 

Hunter  v.  Wenatchee  Land  Co.  GO  Wash. 
438,  97  Pac.  494;  Glover  t.  Henderson, 
120  Mo.  367,  41  Am.  St.  Rep.  696,  25  8.  W. 
ITS;   Blumenthal  v.  Bridges,  91  Ark.  212, 


to  hia  commission  upon  a  sale  by  the  owner 
for  a  less  price,  where  there  is  no  showing 
that  if  the  owner  had  not  taken  the  proper- 
ty out  of  the  market  by  selling  it,  that  the 
broker  would  have  succeeded  in  obtaining 
a  purchaser  at  the  stipulated  price.  Fergu- 
son V.  Willard,  196  Fed.  370. 

In  Schusterman  v.  Kraus,  148  App.  Div. 
72T,  132  N.  Y.  Supp.  758,  an  owner  who, 
in  good  faith,  had  sold  the  property  to   a 

Eurchaaer  produced  by  a  second  broker,  was 
eld  not  liable  for  commission  to  the  brolc- 
er  with  whom  she  had  listed  the  property 
but  whose  employment  was  not  exclusive. 
It  does  not  appear  that  the  second  broker 
was  employed  by  the  owner,  but  merely 
that  a  purchaser  was  produced  by  him.  The 
general  question  as  to  the  rigbt  of  the  own- 
er to  employ  another  broker  is  not  dis- 
cussed in  this  note. 

The  court  in  Gilbert  v.  McCuIlongh,  146 
Iowa,  333,  126  K.  W.  173,  states  the  ques- 
tion in  that  case  to  be  whether  the  broker 
found  a  purchaser  within  the  terms  of  his 
employment  The  real  estate  owner  in  tiiat 
cose  had  agreed  to  employ  no  other  agent. 
In  the  course  of  the  opinion  the  court  sUtes 
that,  even  though  the  defendant  may  have 
agreed  to  employ  no  other  agent,  he  retained 
the  right  himself  to  dispose  of  the  prop- 
erty. 

An  owner  who  sold  land  was  held  not  lia- 
ble to  the  broker  for  commissions  in  English 
V.  William  George  Realty  Co.  65  Tei.  Civ. 
App.  137,  117  S.  W.  S96,  but  this  was  placed 
on  the  ground  that  the  broker  was  not  tlie 
procuring  cause  of  the  sale,  the  only  ground 
on  wliich  the  broker  was  seeking  to  recover. 

Where  the  agency  is  tor  a  definite  time, 
or  is  an  exclusive  agency,  the  courts  are 
not  agreed  upon  the  construction  to  be 
placed  upon  such  contracts. 

The  court  in  Smith  v.  Preiss,  117  Minn. 
392.  136  N.  W.  7.  mnkes  a  distinction  be- 
tween an  "exclusive  agency"  to  sell  prop- 
erty and  the  "exclusive  right  to  sell,"  and 
holds  that  the  owner  of  certain  stock  of  a 
corporation  who  gave  an  exclusive  agency 
to  sell  the  same  for  a  specified  time  is  not 
precluded  from  selling  the  same  himself, 
and,  having  done  so  in  good  faith,  is  not 
liable  to  the  broker  for  commissinn. 

In  Moore  v.  May,  10  Ga.  App.  198,  73 
8.  E.  29,  under  a  Code  provision  that  the 
it)  L.B.A.(N.S.} 


pla«ii^  of  property  in  the  hands  of  a  broker 
to  sell  does  not  prevent  the  owner  from  sell- 
ing unless  otherwise  agreed,  it  is  held  that 
an  irrevocable  agency  for  a  definite  time 
does  not  prevent  the  owner  himself  from 
selling.  I'he  contention  that  the  word  "ii^ 
revocable"  was  equivalent  to  the  word  "ex- 
clusive" was  disapproved  by  the  court,  and 
a  recovery  of  commission  by  an  agent  who 
had  procured  a  purchaser  within  the  stated 
time  was  denied. 

Other  courts  treat  the  sale  hy  the  owner 
as  in  effect  a  revocation  of  the  agency, 
which,  being  for  a  definite  time,  cannot  thus 
be  revoked  without  liability  to  the  agent, 
provided  such  agent  performs  his  cODtract 
within  the  time  stated.  Thus  in  Hardwick 
V.  Marsh,  96  Ark.  23,  130  8.  W.  524,  fol- 
lowing Bluthenthal  v.  Bridges,  tlie  agency 
was  not  in  terms  an  exclusive  agency,  but 
for  a  definite  time;  and  it  is  held  that  the 
agent  who,  in  that  case,  had  procured  • 
purchaser  within  the  stated  time,  was  en- 
titled to  his  commission  although  the  own- 
er had  previously  sold  the  property. 

In  Norman  v.  Vandenberg,  157  Mo.  App. 
488,  138  8.  W.  47,  an  owner  who  had  given 
to  some  real  estate  brokers  an  exclusive 
agency  for  a  definite  time,  and  who  had 
himself  sold  the  property  within  such  time, 
was  held  liable  to  the  brokers,  althougli 
such  agents  had  not  themselves  elTected 
a  sale  of  the  property.  On  the  amount  of 
recovery  it  is  held  that  the  agreed  commis- 
sion cannot  be  recovered  as  of  absolute 
right,  but  the  amount  of  such  commission 
is  prima  facie  the  amount  of  damages  suf- 
fered by  the  brokers,  and  the  burden  of  re- 
ducing this  amount  by  showing  that,  in  all 
reasonable  probability  the  brokers  would 
not  have  performed  the  contract  within  the 
time  yet  unexpired,  rests  upon  the  owners 
of  the  property. 

In  Carle  v.  Parent,  Montreal  L.  Rep.  8 
Q.  B.  451,  an  owner  who  had  listed  property 
with  a  broker  for  a  definite  time,  and  had 
sold  same  before  expiration  of  that  time, 
was  held  liable  to  the  broker  for  the  com- 
mission, although  it  did  not  appear  that 
broker  had  effected  a  sale. 

See  note  to  Cloe  v.  Rogers,  38  L.B.A. 
(N.S.)  3r.n.  on  liability  of  owner  upon  re- 
voking authoritv  of  real  estate  broker  em- 
ployed  for  a  definite  period.        W,  A.  B.     , 
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24  L.R.A.(N.S.)  279,  120  S.  W.  974;  Green 
r.  Cole,  127  Mo.  587,  30  S.  W.  136;  Rowan 
V.  Hull,  55  W,  Vb.  335,  104  Am.  St,  Rep. 
9QS,  47  S.  E.  92,  2  Ann.  Cm.  8S4;  Attiz 
V.  Pelan,  5  Iowa,  338;  Waterman  v.  Bolt- 
inghouee,  S2  Cal.  659,  23  Pac  196;  String- 
fellow  V.  Powera,  4  Tei,  Civ.  App.  199,  23 
8.  W.  313;  Lane  v.  Albright,  40  Ind.  275; 
Johnaon  t.  Buchanan,  64  Tex.  Civ.  App. 
32B,   ne   S.   D.  876. 

Mr.  Edw«rd  H.  Wright,  for  respond- 
ent: 

To  entitle  a  Iroker  to  commiBBloDB  lie 
mutt  find  a  purchaser  ready,  able  and 
trilling  to  buy  upon  the  authorized  price 
and  terms,  and  either  get  him  in  com- 
munication with  the  principal  so  that  the 
negotiationi  may  proceed  to  a  completed 
deal,  or  he  must  procure  from  the  con- 
templated responaihle  purchaser  ft  bind- 
ing  and   enforceable    contract. 

Flynn  v.  Jordal,  124  Iowa.  457,  100  N.  W. 
320;  McDonald  v.  Smith,  9B  Minn.  42,  iOS 
N.  W.  291;  McCray  v.  Pfost,  118  Mo,  App. 
872,  04  8.  W.  998;  Sullivan  v,  Milliken.  61 
C.  C.  A,  79,  113  Fed.  93;  Ncely  v.  Lewis, 
38  Wash.  20,  80  Pac,  176;  Arthur  D. 
Jonei  i,   Co.   V.   Eilenfeldt,   28  Wash.   087, 

00  Pae.  36S;  Carstens  v.  McReav;,  1  Wash. 
860,  2S  Pae.  471;  Barnes  v.  German  Sar. 
ft  L.  Soc  SI  Wash.  448,  68  Pac.  689. 

Ohadwick,  J.,  delivered  the  opinion  of 
the  court: 

Thia  action  was  begun  b;  plaintiff  to 
recover  the  sum  of  $1,500  alleged  to  he 
due  aa  commisaionB  or  compensation  for 
the  breach  of  a  contract  to  sell  real  es- 
tate. On  August  ],  1910,  defendant  wrote 
the  plaintiff  aa  follows:  "George-  P. 
Hammond,   Portland,   Oregon — Dear  Sir;  — 

1  have  about  650  lots  50x100,  aituaUd  at 
the  north  end  of  Long  Bench,  Waahington, 
about  }  mile  north  of  Ocean  park,  and 
about  i  mile  aouth  of  the  I.  R.  N.  R.  K. 
depot  at  Nahcotta,  Wn.  If  you  will  sell 
these  lota  within  the  next  ninety  days  at 
910  a  lot  or  $5,000  spot  cash  for  the  6S0 
lots,  I  hereby  agree  to  pay  you  as  a  com- 
miaaion  $1,600,  No  eommieaion  to  be  paid 
until  deed  is  aigned  and  money  paid  in 
full  for  above  property."  The  complaint 
seta  out  the  contract,  and  it  is  further 
alleged  that  by  the  terma  of  the  contract 
plaintiff  was  given  an  exclusive  right  to 
conduct  negotiations  for  the  aale  of  the 
real  property  described  for  a  period  of 
ninety  days.  He  further  alleges  that  within 
the  time  limited  he  found  a  purchaser  who 
waa  ready,  able,  and  willing  to  comply  with 
40  L.R,A.(N.S.) 


•II  the  conditions  of  the  pnrchaee;  that 
thereupon  plaintiff  informed  defendant  that 
he  had  found  a  purchaser  for  the  property, 
and  requested  defendant  to  prepare  and  ten- 
der a  deed;  that  defendant  failed  and  re- 
fused to  comply  with  or  carry  out  the  terms 
of  the  contract.  Plaintiff  further  allocs 
that  defendant  did  wrongfully,  and  without 
the  knowledge  or  consent  of  the  plaintiE 
and  in  violation  of  his  agreement,  sell  oo 
hia  own  account  a  part  of  the  Iota  d^ 
acribed  in  the  writing,  and  has  since  re- 
peatedly violated  the  terms  of  his  eoa- 
tract.  When  the  case  was  called  for  trial, 
objection  waa  made  to  the  introduction  of 
any  evidence,  for  the  reason  that  the  com- 
plaint  did  not  state  facts  tuQicient  to  con- 
stitute a  cause  of  action.  This  objeclion 
was  sustained,  and,  plaintiff  having  refuKd 
to  take  leave  to  amend,  a  judgment  of  dis- 
missal was  entered.  The  ground*  npos 
which  the  court  sustained  the  motion  seem 
to  have  been  that  the  communication  above 
set  forth  waa  in  the  nature  of  an  offer 
meretj;  that  the  complaint  did  not  suffi- 
ciently set  forth  an  acceptance;  and  that 
the  contract,  if  treated  as  such,  waa  not 
sufficiently  definite  aa  to  the  description  ti 
the  property  to  satiafy  the  statute  of 
frauds.  Section  6289,  Rem.  ft  Bal.  Code. 
The  caae  ia  brought  here  upon  plaintiffs 
appeal,  and  is  argued  upon  tbe  same  lines 
as  in  the  court  below. 

We  have  grave  doubt  as  to  the  correct 
nesa  of  the  grounds  upon  which  the  rulings 
of  the  trial  judge  were  made  to  r^at,  but  it 
does  rot  follow  that  a  reversal  sbonld  be 
ordered.  It  has  been  the  rule  of  thia  court 
that  we  will  not  look  to  the  reasons  for 
the  judgment  iu  cases  of  this  character,  but 
will  consider  the  question  an  open  one  on 
appeal,  and,  if  the  judgment  can  be  put 
upon  any  sound  foundation,  it  will  be  sui- 
Ulned.  Kane  v.  Dawson,  52  Waeb.  411, 
100  Pac.  837.  Waiving,  then,  the  reasoni 
assigned  below,  we  are  satisfied  that  the 
complaint  doe*  not  state  facta  sufficient  to 
constitute  a  cause  of  action.  Treating  the 
letter  aa  a  contract  and  aasuming  that  the 
complaint  alleges  acceptance,  it  ia  not  ex- 
elusive,  nor  ia  there  any  statement  contained 
therein  that  will  warrant  the  inference  that 
It  is  so.  The  governing  rule  ia  "tbe  f*ct 
that  a  person  has  employed  a  broker  to 
negotiate  a  sale  does  not,  in  the  absence  of 
a  special  contract,  deprive  him  of  tbe  right 
himself  to  negotiate,  and,  if  he  procures  a 
Bale  without  any  agency  of  the  broker,  he 
is  not  liable  to  the  latter  for  a  commiBsiioi.'' 
4  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  879. 


,  Goo'^lc 


U12. 


HAMMOND  v.  MAU. 


We  tbink  thg  complaint  in  this  case  does 
not  Btsud  tbie  test.  If  a  contract  ia  silent 
ss  to  the  character  ef  ttie  agency,  the  owner 
is  entitled  to  sell  without  making  himself 
liable  for  the  payment  of  commisaiona,  and 
tnsDj  cases  go  so  far  as  to  hold  that,  if 
the  contract  provide  tliat  the  broker  shsU 
have  an  exclusive  right  to  sell,  but  does 
not  in  terms  inhibit  the  principal  from  Bell- 
ing, the  contract  ie  not  violated  if  the  prin- 
cipal sell  to  one  who  is  not  a  customer  of 
the  broker.  It  is  only  where  an  eiolusive 
agency  is  granted  upon  sufficient  consider- 
ation, or  it  ia  plainly  the  intent  of  the  par- 
ties that  the  agency  shall  be  exclusive,  that 
the  principal  ia  liable  when  be  makes  the 
sale  on  bis  own  sccount  Hunter  t.  Wenat- 
chee  Lsnd  Co.  60  Wsah.  438,  97  Fac.  494. 
Text  and  sustaining  authority  may  be  found 
in  Walker,  Real  Estate  Agency,  g  13;  Grosa, 
Real  Estate  Brokers,  pp.  100,  201,  261,  25Z; 
C  Cyc.  1517. 

Appellant  makes  the  point  that,  because 
a  time  was  fixed  in  the  contract,  this  makes 
the  contract  exclusive.  This  fact  does  not 
alter  or  qualify  the  rule,  and  obviously  so, 
for,  if  no  time  had  been  fixed,  .the  law 
would  imply  a  reasonable  time,  and  such 
contracts  would  be  exclusive  for  a  greater 
or  less  time,  with  or  without  the  tinfe  limit. 
We  have  read  the  authorities  offered  to  sus- 
tain tniB  contention,  and  find  that  most  of 
them  fall  within  some  recognired  exception 
to  the  rule.  The  contract  provided  that  it 
was  exclusive,  or  the  authority  was  coupled 
with  an  interest,  or  the  principal  had  acted 
in  bad  faith.  In  Blumenthal  v.  Bridges, 
91  Ark.  212,  24  L.R.A.(NJ5.)  2T0,  120  S. 
W.  674,  one  of  the  authorities  relied  on,  it 
is  said  that,  where  a  time  limit  ia  fixed, 
"the  contract  implies  an  exclusive  right  to 
sell  within  the  time  named."  The  authori- 
ties cited  to  sustain  this  propoBition  do  not 
bear  out  the  conclusion  of  the  jud;;e  writ- 
ing the  opinion.  On  the  contrary,  they  af- 
firm our  position,  tor  in  each  of  them  the 
contract  whs  hy  its  terms  "exclusive"  or 
"sole"  or  coupled  with  an  interest.  Here 
the  only  interest  is  the  comraiseion,  and  it 
is  uniformly  held  that  this  ia  not  an  inter- 
est rendering  the  power  irrevocable.  1  Am. 
&  Eng.  Enc.  Law,  1217;  Mechem,  Agency, 
§  207. 

The  complaint  did  not  state  a  cause  of 
action,  and  the  judgment  of  the  lower  court 
was  properly  entered.    Affirmed. 

Gose,  Parker,  and  Crow,  JJ.,  concur. 


JOHN  SHRADER,  Appt..      * 

WILLIAM  P.  GARDNER  et  aL 

(_  VF.  Va.  — ,  74  S.  E.  990.) 

Injnnction  ^  sale  of  land  —  claim  tor 
damages. 

A  demand  for  unliquidated  damages  for 
breach  of  covenant  of  warranty  of  land  is 
not  ground  to  enjoin  a  sale  of  land  for  debt 
under  a  deed  of  trust. 

(April  23,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Hancock  County  in 
defendants'  favor  in  an  action  brought  to 
enjoin  a  sale  of  land   for  debt.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  O.  S.  Marsha II  for  appellant. 
Mr.  E.  A.  Hart  for  appellees. 

Bronnon,   P.,   delivered   the   opinion   of 

the  court: 

William  P.  Gardner  made  a  deed  convey- 
ing to  James  £.  McDonald  certain  land  in 
Hancock  county.  In  this  deed  we  Bnd  a 
clause  reading  aa  follows;  "Subject,  how- 
ever, to  a  pipe-line  lease  to  the  Ohio  Val- 
ley Uas  Company  and  Ruth  M.  Croxall, 
which  said  second  part  assumes  snd  receives 
all  beneSta  and  rentals  derived  therefrom." 
At  the  time  of  the  execution  of  that  deed, 
McDonald  made  a  deed  of  trust  conveying 
the  same  land  to  William  Croxall'to  secure 
to  Gardner  payment  of  $7,500,  a  part  of  the 
purchase  money  which  McDonald  agreed  to 
pay  Gardner  for  the  land.  Later  McDonald 
conveyed  the  same  land  to  John  Shrader. 
The  covenant  of  warranty  in  this  deed  ex- 
cepted said  deed  of  trust,  so  thst  Shrader 
held  the  land  expressly  subject  to  the  deed 
of  trust.  Later  the  trustee  under  the  deed 
of  trust  gave  notice  of  sale  of  the  land  for 
the  payment  to  Uardner  of  the  purchase 
money  due  him  from  McDonald,  when 
Shrader  filed  a  bill  of  injunction  to  stop 
the  sale.  The  injunction  was  dissolved,  and 
Shrader  obtained  the  appeal   now  in  hand. 

The  bill  of  injunction  alleged  in  gener- 
al terms  that  various  payments  on  the 
Gardner  debt  had  been  made  by  McDonald, 
and  other  payments  by  him,  and  that  Gard- 
ner had  received  money  rentals  from  the 
Ohio  Valley  Gas  Company,  and  that  such 
payments  and  rentals  had  fully  discharged 

Headnote  by  Bbaknoit,  P. 
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against  sale  under  power  In  a  mortpage, 
for  the  purpose  of  interposing  a  set-off, 
see  note  to  £keberg  v.  Mackay,  25  L.R.A. 
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ttw  debta.  The  bill  made  thii  general 
charge,  without  any  Bpeciflcation  of 
amouat*  or  dates  of  paymeots.  The  bill  is 
bad  for  this,  I  would  say.  Gardner  Sled 
an  answer  9at]j  denying  that  the  debt  had 
been  paid,  but  admitting  numerous  pay- 
tneuta,  giving  amounts  and  dates,  and  aver- 
ring that  a  large  sum  specified  jet  re- 
mained unpaid  on  his  debt,  and  denying 
that  iie  had  ever  received  a  dollar  for  rent- 
als from  the  gas  company.  Xbia  answer 
was  verified  by  affidavit.  No  replication 
to  thia  answer.  For  that  reaion,  and  for 
the  reason  that  the  ansner  denies  all  the 
material  allegations  of  tlie  bill  on  which  the 
injunction  rests,  and  there  is  no  proof  of 
them,  other  than  the  afBdavit  to  the  bill, 
under  law  the   dissolution   was  proper. 

But  there  is  another  reason  juHtifying 
such  dissolution.  Shrader  claims  in  bis 
bill  toat  Gardner  received  rental  from'the 
gas  company.  As  just  stated,  the  answer 
denies  this,  and  the  allegation  is  fruitless 
because,  first,  the  answer  is  not  replied  to; 
second,  if  it  had  been,  there  is  no  proof  of 
it.  But  when  we  examine  the  instrument 
relating  to  tbe  pipe-line  lease  from  Gardner 
to  the  Ohio  Valley  Gas  Company,  we  find 
that  it  stipulates  for  no  money  rental  to 
Gardner.  In  consideration  of  30  cents  per 
lineal  rod,  Gardner  granted  to  the  gas  com- 
pany an  easement  to  lay  a  pipe  line  through 
this  land  to  convey  gas.  This  was  ten  years 
before  tbe  conveyance  by  Gardner  to  Mc- 
Donald, and  of  course  that  30  cents  per 
rod  bad  been  paid,  and  the  clause  in  the 
ierd  from  Gardner  to  McDonald,  quoted 
above,  saying  that  the  conveyance  was  sub- 
ject to  the  pipe-line  lease,  had  no  reference 
to  that  money.  Further,  it  is  not  rental. 
Tht  pipe-line  lease  provided  for  no  money 
payments  for  rentals  or  for  any  cauac,  ex- 
cept the  30  cents  per  rod.  The  fact  muat 
be  taken  to  have  heen  known  by  McDonald, 
as  well  as  Shrader,  because  they  were  put 
upon  inquiry  and  given  notice  by  that  clause 
in  the  deed  from  Gardner.  It  appeared  in 
their  chain  of  title.  The  instrument  con- 
stituting the  pipe-tine  lease  provided  that 
Gardner  should  have  right  to  sufficient  gas 
of  the  pipe  line  for  use  in  one  house.  Gard- 
ner transferred  this  right  to  Rigby  years 
liefore  the  tond  was  conveyed  to  McDonald. 
McDonald  did  not  convey  this  right  to 
Shrader   in   words. 

Then  the  question  comes:  Has  Shrader 
any  right  to  it?  Does  the  warranty  extend 
to  it!  Is  there  a  covenant  that  'lie  shall 
have  the  benefit  aa  appurtenant  to  it,  or  as 
a  covenant  running  with  the  land!  I 
scarcely  think  so.  It  is  not  mentioned  In 
Shrader's  deed.  It  cannot  tie  an  appurte- 
nance. That  is  a  thing  belonging  to  and 
going  with  the  transfer  of  a  principal 
40  L.R.A.(N.S.) 


thing;  u»ed  with,  dependent  upon  thit 
thing.  3  Cyc.  565.  Eascotial  to  it,  joci 
with  it.  Com.  V.  Sanders,  fi  I«iigb,  Til. 
A  thing  will  not  pass  as  appurtenant,  nnleu 
cxaential  to  the  main  thing.  2  Am.  A  *'"; 
tine.  Law,  622,  note;  1  Words  &.  Phrasei. 
476.  For  a  covenant  to  run  with  land  it 
must  be  a  grant  of  it  or  an  interest  in  it. 
Hurxthal  v.  St.  Lawrence  Boom  A  LomUi 
Co.  53  W.  Va.  37,  97  Am.  St.  Rep.  051,  41 
S.  E.  620.  Vfe  must  note  that  the  cMitnct 
between  Gardner  and  the  gas  cotupany  doo 
not  grant  or  covenant  for  right  to  use  gu 
in  a  residence  situate  on  the  land,  as  gu 
leases  generally  do.  It  is  not  a  right  limit- 
ed to  the  land.  It  is  not  a  lease  to  take 
gas  from  the  land.  It  gives  no  aucfa  right. 
It  simply  grants  right  to  pass  gas  from 
other  lands  by  pipe  through  this  land. 
Gardner  could  use  the  gas  on  any  land. 
It  is  a  personal  right  to  bim.  Aa  before 
stated,  Shrnder's  deed  does  not  mentiMi 
this  gas  right.  It  is  a  right  not  iasDin; 
out  of  land.  But  we  need  not,  and  do  noi, 
decide  the  question  whether  his  deed  give) 
any  right  to  the  gas;  for  if  we  say  tlisi 
the  right  is  guaranteed  by  the  covenant, 
or  belonged  to  tbe  land,  then  I  aay  that 
McDonald  conveyed  that  right  by  the  deed 
of  trust  along  with  the  land  to  secure  Gard- 
ner's debt,  and  I  cannot  see  how  he  can 
come  in  and  claim  against  that  deed  af 
trust  when  he  yet  owed  the  debt.  It  would 
be  a  subject  conveyed  by  that  deed  of  tru=t. 
But  aside  from  that,  if  Shrader  or  Mi* 
Donald  wovild  be  entitled  to  that  gas  riglit. 
what  would  be  the  character  of  that  rigliT? 
If  anything,  it  would  be  an  action  of  dam- 
ages for  breach  of  warranty,  a  collateral 
matter,  a  claim  for  unliquidated  damage-. 
which  could  not  he  set  off  against  a  drnl 
of  trust  by  way  of  injunction.  Must  tht 
trustee  wait  until  unliquidated  damages 
shall  be  liquidated!  A  mortgagor  cBnni>t 
diacbai^  the  mortgage  debt  by  setting  off 
against  it  a  personal  demand  for  unliqui- 
dated damages.  27  Cyc.  I3B2.  They  can- 
not be  set  off  against  a  deed  of  truit. 
Cleaver  v.  Matthews,  83  Va.  801,  3  S.  E, 
439;  Robertson  v.  Hogshead,  3  Leigh,  667. 
this  principle  is  approved  in  the  opinioi 
in  Koger  v.  Kane,  5  I^igb,  60S.  I  find  such 
to  be  the  general  law.  High  on  Injunction). 
g  444,  says:  "And  the  fact  that  the  mort- 
!!ngor  has  unliquidated  demands  against 
the  mortgagee  which  he  desires  to  set  off 
n gainst  the  indebtedness  secured  by  the 
mortgage  will  not  warrant  an  injunction 
against  a  sale  under  a  power  contained  in 
tlie  mortgage,  aince  the  rule  is  retrarded  a* 
well  settled  that  unliquidated  damages  can- 
not be  pleaded  by  way  of  *et-ofl  to  pro- 
ceedings in  equity." 
We  affirm  the  decrea'~  ,-,.-, ., 
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WILLIAM  SCOTT,  Eejipt., 

GROVE  T.  CURTIS  «t  a1.,  Appta. 

<195  N.  Y.  424,  88  N.  B.  784.) 

IndenuiU]'  —  Injnrr  by  defective  ooal 
hole  —  llablllt]'  of  coal  dealer. 

1.  A  property  owner  who  is  compelled  to 
pa  J  damagee  for  injuriea  to  a  pedestrian  be- 
cause of  the  UDeafe  manner  in  which  a  cov- 
er waa  placed  upon  a  coal  hole  in  the  bi de- 
walk,  by  a  coal  dealer  delivering  ooal 
tbrough  it,  may,  in  case  he  himaelf  was  not 
actively  negligent  in  the  matter,  recover  in- 
demnity  from   the   dealer   for   the   loss   bo 

Sote,  —  Right  of  wne  eoTtntructively  lia-  ' 
hie  for  a  tort,   to  contribution  or  in- 
demnity front  one  actually  responsi- 
ble for  its  commlaeion. 
I.  Scope,  1147. 
II.  Statement  of  the  mie,  1148. 

in.  Peraons  or  corporations  within  rule. 

a.  Generally,  1148. 

b.  Owner  or  occupant  of  premises. 

].  Generally,  1148. 
8.  Leesor  or  lessee,  1148. 
B.  Proprietor   of   railroad,   high- 
way,     canal,      or      lighting 
plant,  1149.  <. 

4.  Abutter,    1149. 
0.  Carrier,  1160. 
d.  Miacellaneoua,  1161. 

The  question  of  the  conclusiveneta  and 
effect  of  a  judgment  against  one  construc- 
tively liable  for  a  tort,  as  against  the  ac- 
tual wrongdoer  when  sued  for  contribution 
or  indemnity  is  discussed  in  note  to  Balti- 
more &  0.  R.  Co.  V.  Howard  County,  poet, 
1172. 

Of  course,  it  is  essential,  in  order  that 
the  present  question  may  arise,  that  the 
former  verdict  or  judgment  against  the 
plaintiff  in  the  present  suit  for  i^oiitribu- 
-Uon  oT  indemnity  shall  have  been  predicated 
Bolely  of  his  constructive  liability.  So,  the 
cases  in  the  present  note  are  not  to  be 
confused  with  those  which  hold  that  the 
rule  against  recourse  between  joint  wrong- 
doers will  prevent  a  recovery  over  by  one 
who  has  been  held  liable,  upon  the  jiround 
that  he  was  actually  negligent  in  failing 
to  perform  a  duty  which  devolved  jointly 
upon  the  plaintiff  and  defendant.  As  an 
illustration  of  the  numerous  cases  of  this 
kind  which,  in  respect  of  matters  of  fact, 
resemble  those  included  herein,  reference 
may  be  had  to  Union  Stock  Yards  Co.  v. 
Chicago,  B.  k  Q.  R.  Co.  198  U.  S.  217,  4B  L. 
ed.  463,  26  Sup.  Ct.  Bep.  226,  2  Ann.  Cas. 
S2S,  holding  that  a  terminal  company  whose 
negligence  toward  one  of  its  employees  in 
failing,  by  a  proper  inspection,  to  discover 
a  defective  brake  on  a  car  delivered  to  it 
40  L.R.A.{N.S.) 


Judgment  —  against  property  owner  — 
personal  tnjnry  —  effect  on  alleged 
indemnitor. 

2.  A  property  owner  who  has  confessed 
liability  in  an  action  to  hold  him  liable  for 
injury  to  a  pedestrian  falling  through  a 
coat  hole  in  the  sidewalk  cannot  recover 
over  against  the  coal  dealer  who  was  uaing 
the  hole  for  the  delivery  of  coal,  on  the 
judgment  roll,  without  showing  that  tbe 
accident  was  due  to  hia  negligence, 

(June  8,  leOD.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirmii^ 
a  judgment  of  a  Trial  Terra,  Part  X.,  for 
New  York  County,  in  plaintiff's  favor,  and 

by  a  railroad  company,  has  been  established 
by  a  competent  tribunal,  cannot  enforce  con- 
tribution or  recover  indemnity  from  the 
railroad  company  because  of  the  tatter's 
neglect  of  duty.  See  also  Central  of  Geor- 
gia R.  Co.  V.  Macon  R.  t  Light  Co.  0  Ga. 
App.  628,  71  S.  U.  I(f76,  reaching  a  aimilar 
result,  where  an  employee  was  injured  by 
coming  in  contact  with  a  defectively  in- 
sulated electric  light  wire,  the  master  and 
the  electric  lighting  company  being  held 
equally  bound  to  make  inspections  and  ob- 
serve necessary  precautions. 

Another  distinctive  question  la  whether, 
when  both  parties  are  guilty  of  actual  fault, 
the  rule  against  recourse  between  joint 
wrongdoers  will  apply  when  it  is  found  that 
the  negligence  of  Uie  person  against  whom 
indemnity  is  sought  was  the  proximate 
cause  of  the  accident. .  For  a  discussiou  of 
this  matter,  see  the  note  in  30  L.R.A.(N.S.) 
583. 

As  to  right  of  action  of  one  legally  re- 
sponsible for  another's  death,  against  a 
third  person  whose  negligence  caused  the 
death,  see  the  note  in  36  L.R.A.(N.S.)  00. 
The  present  discussion  is  not  concerned  with 
cases  involving  tbe  question  whether  the 
rule  Bgainst  recourse  between  joint  tort 
feasors  applies  to  a  suit  by  an  agent  or 
servant  or  one  occupying  some  similar  re- 
lation, to  recover  indemnity  or  contribu- 
tion when  he  has  been  held  liable  for  a 
tort  committed  at  the  behest  of  the  master 
or  principal,  and  without  knowledge  on  hia 
own  part  that  he  was  doing  a  wrongful 
act.  It  will  be  also  observed  that  eases  in 
which  a  right  of  action  over  is  expressly 
given  by  statute  are  not  herein  discussed. 
As  an  illustration  of  cages  of  this  hind,  see 
Littleton  v.  Richardson,  32  N.  H.  69,  holding 
that  under  a  statute  making  any  person 
who  shall  encumber  a  highway  liable  to  the 
town  for  all  damages  and  costs  which  it 
shall  be  compelled  to  pay  to  any  person  on 
account  of  the  obstruction,  the  town  is  en- 
titled to  recover  where  the  highway  is  so 
encumbered,  where,  although  defects  and 
want  of  repairs  in  the  highway  for  which 
the  town  was  responsible  may  have  con- 
tributed to  the  accident,  they  were  not  ila-> 
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from  «.n  order  denying  a  motion  for 
trial,  !s  «n  action  brought  to  recover 
amount  alleged  to  be  due  plaintiff,  re- 
covered against  him  in  a  former  action 
brought  to  recover  damages  for  personal 
injuries  to  a  pedestrian,  for  which  defend- 
ant! were  alleged  to  be  responsible.     Be- 

The   facts  are  stated   in  the  opinion. 

Mr.  Frank  Terner  Jolinson,  for  appel- 
UntB: 

The  dutj  of  maintaining  the  coal  hole 
in  question  in  a  safe  condition,  and  of 
protecting  and  guarding  the  public  from 
accident  when  uncovered  or  defectively 
covered,  rested  upon  the  plaintiff,  the  own- 
er of  the  premises. 

Downey   t.   Low,   22   App.   Div.   460,   4S 

proximate  cause.  Subsequent  appeal  in  this 
case  in  34  N.  H.  179,  66  Am.  Dec.  75B. 

And  the  note  does  not  include  cases  in 
which  the  right  to  indemnity  is  baaed  upon 
a  bond  taken  or  exacted  by  the  present 
plaintiff  from  the  defendant. 

For  references  to  other  analogous  notes, 
■ee  infra,  III. 

II.  Statement  of  the  rule. 

The  general  principle  is  welt  settled  that 
one  of  several  wrongdoers  cnnnot  recover 
against  another  wrongdoer,  although  the 
former  may  have  been  compelled  to  pay  ail 
the  damages  for  the  wrong.  "The  rule  ex- 
ists," Bays  a  eommenUtor,  "not  because 
contribution  in  such  a  case  is  inequitable, 
but  because  the  law  will  not  raise  an  im- 
plied promise  to  contribute  between  wrong- 
doers, for  the  implied  promise  rests  upon 
equitable  grounds,  and  no  equities  arise 
from  a  wrong  to  aid  a  participant  in 
a  wrong.  The  court  will  leave  a  per- 
son who  asks  its  Bssietance  in  such  a 
case  in  the  position  where  it  flnds 
him."  9  Cyc.  805.  The  foresoing,  it  will  be 
observed,  concerned  the  mutter  of  "contri- 
bution." With  reapect  to  "indemnity,"  the 
rule  is  the  same.  However,  this  universal 
accepted  rule  agoinst  recourse,  whether  by 
way  of  contribution  or  of  indemnity,  be- 
tween joint  wrongdoers,  is  considerably  cir- 
cumscribed in  its  operation,  with  the  result 
that,  in  the  circumstances  suggested  by  the 
title  of  this  note,  it  is  almost  universally 
agreed  that  the  ultimate  liahllitv  for  a 
tort  may  be  visited  upon  an  actual  wrong- 
doer for  whose  delinquency  the  plaintiff 
has  been  held  legally  liable,  where  the  lat- 
ter  was  guilty  of  no  actual   wrong. 

The  ground  of  the  action  is  thnt  the  de- 
frndunt  has,  by  his  own  unauthorized  act, 
exposed  the  plaintiff  to  a  liability,  and  it 
is  inimatcrinl  whether  such  liability  is  im- 
pospd  by  force  of  a  statute  or  by  the  rule 
of  the  common  law,  for  in  either  esse  the 
plaintiff  is  held  liable  by  inference  of  law, 
and  not  by  reason  of  his  active  participa- 
tion in  ibe  act  which  wus  the  occasion  of 
the  in'iury.  Baltimore  &.  0.  E.  Co.  v.  How- 
40  L.R.A.(N.S.) 


N.  T.  Supp.  207;  Campion  ▼.  Rollwagea. 
43  App.  Div.  117,  69  N.  T.  Bupp.  306; 
Matthews  v.  DeGroff,  13  App.  Div.  35d, 
43  N.  Y.  Supp.  237 ;  Anderson  v.  Ca.nlSeld, 
60  App.  Div.   600.  8B  N.  Y.  Supp.   1027. 

The  burden  was  upon  the  plaintiff  lo 
show  that  the  judgment  in  the  former  ae. 
tion  was  awarded  against  him  for  some  rea- 
son other  than  bis  own  negligence,  and 
the  evidence  is  entirely  insufficieDt  to  m- 
tablisb  that  fact. 

Oceanic  Steam  Nav.  Co.  v.  CAmpani* 
Tranaatlantica  Espanola,  144  N.  Y.  663, 
3S  N.  E.  360. 

Even  if  there  was  some  neglect  on  the 
part  of  the  defendants'  employees  eon- 
tributing  thereto,  the  plaintiff  herein  was 
jointly  responsible  for  the  existence  of  any 

ard  County,  113  Md.  404,  77  Atl.  MO;  Grav 
V.  Boston  Gaslight  Co.  114  Maaa.  149,  19 
Am.  Rep.  324. 


ru{«. 
a.  Generally, 

As  to  the  right  of  an  employer  wbo  lias 
been  held  liable  for  a  tort  of  or  upon  a 
servant,  to  recover  over  from  the  actual 
urongiloer,  see  the  note  to  Grand  Forks  v. 
PaulsiioJ'a,  post,  1158. 

Ah  to  the  right  of  a  municipality  to 
recover  over  from  the  actual  wrongdoer, 
see  the  note  to  Robertaon  v.  PaducaJi,  post, 
1153. 

b.  Owner  or  oee^pant  of  prewiiaee, 

1.  Oenerally. 

One   who  creates   a   dangero 


mditioD 


upon  the  premises  of  another,  without  Thf 
latter's  consent,  is  bound  to  indemnify  the 
owner  for  all  resulting  damage  which  he  is 
compelled  to  pay,  where  there  is  no  ar''ive 
fault  on  the  owner's  part.  Thus,  a  com- 
pany which,  without  the  owner's  consent, 
places  a  wire  on  his  premises  so  as  lo  render 
a  chimney  unsafe,  must  indemnify  the  lat- 
ter for  damages  which  he  has  been  com- 
pelled to  pay  one  who  was  injured  by  a  fall 
of  the  chimney.  Gray  *.  Boston  Gaslight 
Co.  supra. 

S.  Lessor  or  lessee. 
The  lessor  of  premises  who  is  held  liable 

for  injuries  occasioned  by  failure  to  keep 
them  in  repair  may  recover  indemnity  from 
the  lessee,  whose  primary  duty  it  waa  to 
make  the  repairs.  Oceanic  Steam  Xav.  Co. 
V.  Compania  Transatlantjca  Esnanola.  1^4 
N.  Y.  461,  30  Am.  St.  Rep.  685,  31  N.  E. 
987. 

And  on  the  other  hand,  where  a  provision 
in  the  lease  charges  the  landlord  with  the 
duty  of  making  repairs,  his  leasee,  who  has 
been  held  liable  in  respect  thereof  under 
a  similar  provision  in  a  sublease,  may  have 


1909. 


SCOTT  T.  CURTIS. 


1149 


unsafe  coadition  ot  the  coal  hole  at  the 
time  the  accident  happened. 

DemiDg  v.  Terminal  K.  Co.  i9  App.  Div. 
493,  63  N.  Y.  Supp.  615,  affirmed  in  189 
N.  T.  1,  88  Am,  St.  Rep.  521,  61  N.  E. 
983;  Johnston  v.  Phienix  Briii^e  Co.  44 
App,  Div.  581,  60  N.  y.  Supp.  947,  affirmed 
in  1B9  N.  Y.  581,  62  N.  E.  1098;  Campion 
».  Rollwagen,  43  App.  Div.  :17,  59  N.  Y. 
Supp.  308;  Jennings  v.  Van  Schaick,  108 
N.  Y.  530,  2  Am.  St.  Rep.  459,  J5  N.  E. 
424;  Ray  v.  Jones  A  A.  Co.  S2  Minn.  101, 
99  N.  W.  782;  Churchill  t.  Holt,  131  Msbb. 
67.  41  Am.  Rep.  101. 

Messrs.  Arrowemltb  A  Dann,  for  t*- 
spoDdent: 

A  person  guilty  of  negligence  is  charged 
irith    the    responsibility    for    bis    wrongful 


act,  not  only  directly  to  the  person  in- 
jured, but  indirectly  to  a  person  who  is 
legaliy  liable  therefor,  and  who  lias  been 
held  responsible  by  judgment  to  pay  the 
damages  which  ought  to  have  been  paid 
by  the  wrongdoer. 

PhffiniK  Bridge  Co.  v.  Creem,  102  Xpp, 
Div.  354,  92  N.  Y.  Supp.  855,  affirmed  in 
186  N.  Y.  S80,  78  N.  E.  IIJO;  Dunn  v. 
Uvalde  Asphalt  Paving  Co.  175  N.  Y.  214, 
67  N.  E.  439;  Chicago  v.  Robbins,  2  Black, 
429,  IT  L.  ed.  304;  Oceanic  Steam  Nav. 
Co,  y.  Compania  Transatlantica  Espanola, 
134  N.  Y.  467,  30  Am.  St.  Rep.  685,  31 
N.  E.  987. 

The  evidence  submitted  and  the  judg- 
ment roll  in  the  case  of  Fort  v.  Scott  clear- 
ly   established    the    appellants'    negligence. 


Indemnity  from  the  landlord.  Prescott  v, 
Le  Conte,  83  App.  Div.  4S2,  82  N.  Y.  Supp. 
411,  affirmed  without  opinion  in  176  N-  Y. 
685,  70  N.  E.  1108. 


Notwithstanding  the  failure  of  a  railroad 
company  to  place  cattle  guards  at  the  point 
a.t  which  its  road  enters  a  pasture,  the  rail- 
road company,  when  it  is  held  liable  for 
stock  which  passed  through  an  open  in  _ 
the  fence  between  the  right  of  way  and  the 
pasture,  and  escaped,  may  recover  inde 
ty  from  a  telephone  company  which, 
working  upon  its  line,  made  the  opening 
in  the  fence.  Southwestern  Teleg.  &  lelepb. 
Co.  V.  Krauee,  —  Tex.  CiT.  App.  — ,  92  S. 
"W.  431. 

In  Chicago  ft  N,  W.  R,  Co.  v.  Dunn,  61) 
Iowa,  610,  13  N.  W.  722,  the  court  said: 
"That  the  plaintiff's  negligence  did  not  con- 
stitute the  omission  of  any  duty  which  the 
plaintiff  owed  the  defendant  is  apparent 
.  from  the  fa«t  that,  if  the  defendant's 
torse  had  escaped  throufrh  the  gate  up- 
on the  track  of  the  railway,  and  been 
injured,  the  defendant  would  have  been 
-without  remedy.  The  case  falls  fully  with- 
in the  printiple  of  those  cases  in  which  it 
haa  been  held  that  a  municipal  corporation 
which  has  been  compelled  to  pay  damages 
to  a  party  injured,  because  of  an  obstruc- 
tion upon  or  excavation  in  a  street,  may 
recover  from  the  party  causing  tho  excava- 
tion or  obstruction." 

And  it  has  been  intimated  at  least,  that 
where  the  negligence  of  one  of  two  rail- 
road companies  causes  a  collision  of  thoir 
trains,  the  one  at  fault  must  indemnify  the 
other  for  damages  it  hiis  been  compelled 
to  pay  for  loss  or  injnrica  thereby  occa- 
sioned. Houston  &  T.  C.  R.  Co.  v.  Williams, 
—  Tei.  Civ.  App.  — ,  31   S,  W,  556. 

So,  a  turnpike  compsny  which  has  been 
held  liable  for  injuries  occasioned  by  an  un- 
guarded excavation  in  its  road  is  entitled 
to  be  indemnified  by  the  person  who,  with- 
out leave  or  license,  made  the  excavation. 
^W'stfield  fiaa  ft  Mill.  Co.  v.  Noblesville  ft 
40  L.R.A.(N.8.) 


E.  Gravel  Road  Co.  13  Ind.  App.  481,  66 
Am,  St,  Rep.  244,  41  N.  E.  055. 

And  a  gas  company  which  is  compelled 
to  pay  damages  for  personal  injuries  caused 
by  the  leakage  of  gas  from  a  defective 
pipe  may  recover  from  a  street  railway 
company  whose  negligent  excavation  in  the 
street  caused  the  pipe  to  break.  Philadel- 
phia Co.  V.  Central  Traction  Co.  185  Pa. 
458,  30  Atl,  934, 

An  electric  lighting  company  which  has 
been  held  liable  to  one  injured  by  an  elec- 
tric current  which  passed  from  its  wires 
through  the  wires  of  a  telephone  company 
may  recover  indemnity  from  the  latter, 
where,  in  stringing  its  wires,  the  latter  neg- 
ligently failed  to  take  proper  precautions 
against  the  sagging  of  wires,  so  as  to  pre- 
vent contact  with  those  of  the  plaintiff. 
Fulton  County  Gas  ft  Electric  Co.  v,  Hudson 
River  Teleph.  Co.  130  App.  Div.  343,  114 
N.  Y.  Supp.  642. 

So,  the  owner  of  a  canal  who  has  been 
held  liable  for  injuries  from  the  collapse 
of  a  bridge  crossing  the  same  may  have 
indemnity  from  his  grantee  of  a  mill  site 
to  which  the  bridge  waa  appurtenant,  where 
the  latter  negligently  failed  to  maintain 
the  briilee  in  a  safe  condition.  Minne- 
apolis Mill.  Co.  T.  Wheeler,  31  Minn.  121, 
16  N.  W.  698. 

And  a  railroad  company  which,  in  build- 
ing a  bridge  across  a  mill  race,  causes  the 
same  to  ovprflow,  most  indemnify  the  own- 
er of  the  race  for  damages  which  he  is  com- 
pelled to  pay  for  property  injured  by  the 
overflow.  Northern  Ohio  R.  Co.  v.  Akron 
Canal  ft  Hydraulic  Co,  29  Ohio  C,  C.  51, 
affirmed  without  opinion  in  75  Ohio  St.  620 
80  N.  E.  1130. 

4.  Abutter. 

Where  persons  in  the  prosecution  of  their 
business  negligently  uncover  a  hatchway 
in  a  sidewulk,  and  allow  it  to  remain  un- 
guarded, without  the  knowledge  of  the  own- 
er or  occupant  of  the  abutting  building, 
who  is  thereby  made  liable  to  a  person 
injured,  by  reason  ot  his  relation  to  the 
building,  the  rule  as  to  joint  tort  feaaon 
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and  that  it  was  through  tbeir  wrongful 
act*  that  Mrs.  Fort  waa  injured. 

New  York  v.   Brady,   361  N.  Y.   816,  45 

N.  E.  1122;  Bocheater  v.  Montgomerj,  72 
N.  y.  65  (  Morette  v.  Bostwick,  127  App. 
Di*.  701,  111   N.   y.   Supp.   1021;    RevnoldB 

y.  Aldennaii,  G4  Miac.  73,  103  N.  Y.  Supp. 
S63. 

The  partiei  to  thia  aetioa  are  not  in 
pari  delicto,  , 

Phmnix  Bridge  Co.  v.  Creem,  102  App. 
DiT.  354,  B2  N.  Y,  Supp.  855,  affinoed  in 
185  N.  ¥.  680;  RocheHter  T.  Mont^mery, 
f)  Hun,  394,  affirmed  in  72  N.  Y.  65-,  Oceanic 
Steam  Nav.  Co.  v.  Cnmpania  Transatlantica 
Kapanola.  134  N.  Y.  4Q6,  30  Am.  St.  Rep. 
685,  31  N.  E.  S87;  Dunn  v.  Uvalde  Asphalt 
Paving  Co.   176  N.  Y,  214,  67   N.   E.  439; 

doea  not  apply,  and  the  owner  or  oocupant 
may  have  indtninitv.  Churchill  v.  Holt, 
127  MasB.  165,  34  Am.  Rep.  356.  On  a  sub- 
sequent appeal  in  this  case  in  131  Ma<i9. 
67,  41  Am.  Rep.  1!>1,  a  judgment  for  the 
defendant  was  upheld  upon  the  principle 
that  if  the  plaintilT  negligently  left  the 
hatchway  in  a  dangerous  condition,  and  the 
acts  of  the  defendant  merely  made  it  more 
dangeroUB,  it  was  impngaible  for  the  jury 
to  find  that  the  fault  of  the  plaintiff  did 
not  contribute  to  the  injury;  and  that  in 
such  circumstances  the  parties  were  in  part 
delicto,  within  the  rule  against  recourse 
between  joint  wrongdoers. 

So,  as  has  been  seen,  an  abutter  who, 
without  negligence  on  his  own  part,  is  held 
liable  for  injuries  resulting  from  an  open 
coal  hole  in  front  of  hia  premises,  may  hfn:e 
indemnity  from  the  person  who  negligently 
left  it  open.    Scott  v.  Cobtis. 

c  Carrier. 

Where  mail  carriers  unnecessarily  ob- 
struct the  plntform  of  a  railroad  station, 
the  company's  failure,  a*  between  it  and 
its  passengers,  to  keep  the  platform  safe, 
does  not  render  it  a  joint  wrongdoer  in  such 
a  sense  as  will  prevent  a  recoi-ery  by  the 
company,  from  the  mail  carriers  of  the 
amount  it  has  been  compelled  to  pay  one 
thereby  injured.  Colony  R.  Co.  v.  Slavena, 
148   Mass.   303,   12   Am.   St.   Rep.   558,   19 


N. 
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s.ilroad  company  may  recover  in- 
demnity from  a  sleeping  car  company 
where  it  haa  been  compelled  to  pay  dam- 
ages to  a  passenger  in  the  latter's  car, 
whose  servant  negligently  caused  her  to 
alight  at  the  wrong  station,  it  appearing 
that  the  railroad  company  had  nothing  to 
do  with  the  discharge  of  passengers  riding 
in  sleeping  cars.  Pullman  Co.  v.  Hoyle, 
62  Tex.  Civ.  App.  634,  116  S.  W.  315. 

So,  a  Pullman  company,  whose  exclusive 
duty  it  is  to  notify  pitssengers  in  its  cars 
upon  arrival  at  their  destination,  must  in- 
demnify a  railroad  company  when  Jt  has 
been  held  liable  for  injuries  occasioned  by 
the  former  company's  failure  to  do  so.  Mia- 
40  L.R.A.(N.S.) 


Lowell  T.  Boston  A  L.  R.  Corp.  S3  Pick. 
31,  34  Am.  Dec  33;  Churchill  t.  Holt,  131 
Mass.  67,  41  Am.  Rep.  191;  Brooklyn  t. 
Brooklyn  City  R.  Co.  47  N.  Y.  475,  7  Am. 
Rep.  469. 

The  fact  that  Scott  allowed  or  acqaieaced 
in  the  use  of  the  coal  chute  to  deliver  the 
coal  by  the  appellants,  while  it  nuide  him 
*  passive  wrongdoer  aa  to  a  pedestrian, 
did  not  relieve  the  active  wrongdoer,  the 
appellants,  from  their  acts. 

New  York  v.  Brady,  81  Hun,  443;  Roch- 
ester V.  Montgomery,  72  N.  Y.  67;  Port 
Jervii  V.  First  Nat.  Bank,  M  N.  Y.   S56. 

Chase,  J.,  delivered  the  opinion  of  tk« 
court: 

The  plaintiff  ia  tiie  owner  tA  certain  real 

aouri,  K.  *  T.  R.  Co.  y.  MaiweU.  —  Tex. 
Civ.  App.  — ,  130  S.  W.  722.  affirmed  on 
other  grounds  in  —  Te«.  — ,  143  8.  W.  1147. 

And  a  stepping  car  company  which  neg- 
ligently fails  to  comply  with  ita  contract 
with  the  railroad  company  to  maiutaio 
sleeping  cars  in  good  order  and  condition 
at  its  own  expense  must  indemnify  the 
railroad  company  when  the  latter  ia  com- 
jielled  to  pay  damages  U>  a  passenger  in- 
jured by  Buch  negligence.  Pullman  Co-  t. 
Norton,  ~  Tei.  Civ.  App.  — ,  91  S.  W.  841, 

And  a  connecting  carrier  which  has  been 
held  liable  for  goods  lost  beyond  its  own 
line  may  recover  indemnity  from  the  car- 
rier whose  actual  negligence  caused  the  loss, 
at  least  where  the  statute  provides  that  an 
action  may  be  brought  against  any  one  or 
all  of  such  railroad  corporations.  Interna- 
tional &  G.  N.  R.  Co.  V.  Jones,  26  Te^t.  Civ. 
App.  167.  82  S.  W.  1075;  Misaouri  P.  R- 
Co.  f.  TwisB,  35  Neb.  267,  37  Am.  St.  Rep. 
437,  63  N.  W.  76. 

The  owners  of  a  pier  who  negligently 
fail  to  keep  it  in  a  safe  condition  are  liable 
to  indemnify  charterers  of  a  vessel  who.  in 
their  capacity  as  common  carriers,  are  held 
liable  for  the  loss  of  a  cargo  unloaded  on 
the  pier.  Vogemann  v.  American  HoA  i 
Trust  Co.  131  App,  Div.  216,  115  N.  Y. 
Supp.  741,  affirmed  without  opinion  in  198 
N.  Y.  586,  92  N.  E,  1105. 

So,  a  carrier  which,  without  actual  fault 
on  its  part,  has  been  held  liable  for  a  fire 
communicated  from  one  of  its  cars  in  which 
a  6 re  was  maintained,  may  recover  over 
from  the  shipper,  who  waa  actually  negli- 
gent in  maintaining  the  fire,  he  bavins;  been 
given  exclusive  control  of  the  interior  of 
the  ear  for  the  purpose.  Boston  ^  M.  R. 
Co.  V.  Sargent.  70  N.  H.  299,  47  Atl.  605. 
In  this  case  the  court  applied  the  doctrine 
of  last  clear  chance,  holding  that  the  plain- 
tiff could  recover  if,  and  only  if,  it  appeared 
that,  by  the  exercise  of  proper  care,  it 
could  not  have  prevented  the  injury.  This, 
of  course,  is  but  one  method  of  ascertaining 
whether  the  plaintiff  was  actually  neglig^it 
BO  aB  to  render  him  ft  joint  tort  feasor  with 
the  shipper,  in  the  sense  in  which  that  term 
is   used    in   the   rule   against   contributioo 
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property  in  the  city  of  New  York,  on  which 
Ib  a  house,  and  under  tbe  sidewalk  in  iroat 
of  the  house  are  coal  bine  used  in  connec- 
tiOQ  with  said  house,  and  through  the  side- 
walk ia  an  opening  or  coal  hole  and  a 
chute  leading  into  said  coal  bins.  The 
plaintiff  puTchaaed  of  the  defendants  16 
tons  of  coal  to  be  delivered  in  said  bins. 
The  defendants'  enipl<^ees  came  with  a 
load  of  said  coa),  and  the  plaintiff  showed 
them  where  to  remore  the  fastenings  to  the 
cover  over  said  coal  hole,  and  saw  them 
remove  said  cover,  and  the  load  of  ooal 
was  delivered  in  the  bins  through  said 
hole  and  chnte  leading  therefrom.  The 
plaintiff  left  hia  house,  but  returned  he- 
fore  all  of  aaid  coal  had  been  delivered, 
and,   as   he   passed   over  the  sidewalk  into 

or  indemnity.  For  subaequent  appeal  in 
this  case,  see  72  N.  H.  455.  67  Atl.  SSS. 

And  no  such  negligence  as  will  defeat  the 
carrier's  recovery  in  such  circumstances  is 
sbown  by  the  mere  fact  that  the  carrier 
relied  npon  the  shiaper's  implied  undertak- 
ing to  use  reaeonaole  care  in  keeping  the 
car  heated,  instead  of  inspecting  the  car  to 
Bee  whether  or  not  he  bad  used  such  care. 
Boston  ft  M.  R,  Co.  V.  Sargent,  72  N.  H. 
455.  57  Atl.  688. 

However,  it  was  held  in  an  early  Ohio 
case  thst  a  road  company  was  not  bound 
to  indemnify  a  stagecoach  proprietor  who 
had  been  held  liable  for  injuries  sustained 
by  a  passenger  when  the  stage  overturned 
on  account  of  a  defect  in  the  company's 
road;  and  the  apparent  ground  of  the  de- 
cision was  that,  since  the  proprietor  of  the 
stagecoach  had  been  held  liable  to  the  pas- 
senger, this  showed  such  negligence  on  his 
part  as  rendered  him  a  tort  feasor  jointly 
with  the  road  company,  and  disentitled  him 
to  indemnity.  Talmadge  v.  Zanesvilie  ft 
M.  Road  Co.  11  Ohio,  197.  The  following 
langusga  indicates  the  reasons  which  gov- 
erned the  court  in  this  case:  "A  carrier 
of  passengers  for  hire  is  bound  to  exercise 
the  highest  possible  degree  of  care;  and 
if,  by  the  slightest  negligence  on  his  part. 
an  injury  is  sustained  by  a  passenger,  he 
can  recover  the  amount  of  damage  sus- 
tained. No  damage,  however,  could  be  re- 
covered against  Talmadge  unless  there  had 
been  negligence  or  some  wrongful  act  on 
his  part,  which  occasioned  the  injury.  This 
negligence  was  proven  in  the  circuit  court, 
and  there  was  evidence  to  the  same  effect 
on  the  trial  of  this  case.  Talmadge  now 
says  to  the  road  company,  'If  you  had  not 
been  negligent  in  not  keeping  your  road 
in  repair,  my  coach  would  not  have  been 
overturned,  and  no  damage  would  have  been 
recovered  against  me.'  The  road  company 
may  say,  with  equal  truth,  to  Talmadge. 
'I'lileis  your  conch  hsd  bi>en  negli^pntly 
driven,  it  wonld  not  have  overturned.'  Both 
were  mere  wrongdoers.  The  passonger  se- 
letted  Talmadge,  with  whom  he  had  con- 
traded  for  hia  safe  transportation,  and 
recovered  against  him,  Now,  there  ia  no 
40  r.vB,A.{S.S.) 


I  his  house,  noticed  that  the  cover  was  on 
the  coal  hole.  A  few  minutes  afterwards, 
and  before  the  defendants'  employees  had 
returned,  he  beard  an  outcry,  and  ascer- 
tained that  a  woman  passing  the  house  on 
the  sidewalk  had  fallen  into  the  hole.  The 
woman  who  fell  into  the  hols  brought  an 
action  against  this  plaintiff  for  damages. 
In  her  complaint  she  alleged  that  "the  de- 
fendant wrongfully  and  Diligently  per- 
mitted said  coal  hole  to  be  and  continue, 
and  tbe  same  then  and  there  was,  so  badly, 
insufficiently,  and  defectively  covered  and 
protected  that  by  means  therecrf  [daiutilt 
.  .  .  fell  into  said  coal  hole.  .  .  ." 
The  plaintiff  herein,  as  the  defendant  in 
said  action,  denied  the  allegations  of  negli- 
gence on  his  part.  He  thereupon  gave  no- 
principle  of  law  upon  which  Talmadge  can 
compel  the  road  company  to  respond  in 
damages  for  his  wrongful  act.  The  injury 
which  Talmadge  Busta.inGd  directly,  by  the 
negligent  act  of  the  road  company,  may  be 
recovered.  This  is  the  law.  And  if  fhe 
court  should  permit  carriers  to  recover  the 
damages  from  the  owners  of  bad  roads,  for 
injuries  consequent  upon  the  negligence  of 
such  carriers,  there  would  be  very  little 
safety  for  passengers." 

d.  MlacellaneoriM, 

One  of  two  proprietors  of  a  joint  enter- 
prise, who  pays  a  joint  judgment  rendered 
against  them  for  injuries  caused  hy  the 
personal  negligence  of  the  other,  is  entitled 
at  the  very  least  to  contribution  from  such 
other.  Thus,  one  of  the  joint  proprietors 
of  a  stagecoach  line,  who  pays  a  joint 
judgment  recovered  against  them  by  a  pas- 
senger who  was  injured  through  the  person- 
al negligence  of  another  of  the  joint  pro- 
trietors,  who  was  driving  the  stage,  is  at 
laet  entitled  to  contribution  from  such 
other.  Bailey  v.  Bussing,  SS  Conn.  466. 
In  this  case  the  plaintiff  sued  only  for  con- 
tribution, but  the  court  intimated  that  the 
situation  was  such  as  would  have  justified 
an  action  for  full  indemnity. 

And  while  the  principle  that  one  con- 
structively liable  has  recourse  against  the 
actual  wrongdoer  would  seem  to  entitle  one 
of  two  joint  owners  of  a  vicious  animal  to 
indemnity  from  the  other  for  damages 
which  the  former  was  compelled  to  pay 
by  reason  of  the  latUr's  failure  to  restrain 
the  animal  when  it  was  in  his  eiclnsive 
possession,  the  contrary  has  been  held. 
Spalding  v,  Oakes,  42  Vt.  343,  placing  its 
decision  upon  the  ground  that  the  plaintilT 
knew  that  the  defendant  was  not  in  tbe 
habit  of  restraining  the  animal,  and  was 
charged  with  the  duty  of  restraint  even 
when  the  defendant  had  it  in  his  posses- 
sion; and  that  this  breach  constituted  him 
a  joint  wrongdoer. 

A  construction  company  may  have  in- 
demnity from  its  employer,  a  street  rail- 
way  company,   for   damages   which   it    hat, 
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tice  in  writing  to  tlie  drfpndanta  tn  tliia 
■ctioii  of  the  comniencement  of  aaid 
tion,  anil  tlial  the  same  was  coining 
(or  trial,  and  requested  the  defendants  to 
eoiii«  in  and  defend  said  action,  and  ftleo 
notllled  tliem  that  they  would  t«  held  lia- 
ble hy  him  for  the  verdict  and  judgment 
rendered  in  the  action  so  brought  against 
him;  but  the  defendants  did  not  intervene 
in  laid  action.  When  said  action  came 
on  for  trial,  the  defendant  conceded  bis  lia- 
bility. The  court  thereupon  directed  the 
jur7  to  BBBesa  the  amount  of  dunage  suf- 
fered by  the  plaintilT,  and  thej  found  a 
verdict  in  favor  of  the  plaintiff  therein 
in  the  sum  of  12,500,  and  judgment  vas 
thereafter  ontercd  against  the  plaintiff  in 
this  action  for  the  amount  of  such  rerdiet 
and  costs. 

The  plaintiff  in  this  action  subsequently 
paid  the  judgment.  This  action  was  then 
brought  against  the  defendants,  and  the 
plaintiff  alleges  that  while  the  defendants 
were  in  the  control  of  said  coal  hole  and 
chute,  they  "ncgli<:cntly  and  carelessly  left 
the  cover  of  the  said  hole  or  cliute  improp- 
erly, insufficiently,  and  defectively  covered 
and  unguarded  and  unprotected,  and  that, 
by  reason  of  the  said  carelessness  and  neg- 
ligpnce  of  the  said  defendants,"  the  plain- 
tiff in  the  action  previously  brought  against 
him  was  injured,  without  any  fault  or  neg- 
ligence on  his  part,  but  that  such  injury 
"was  wholly  caused  by  the  negligence  and 
carelessness  of  the  defendnnts."  The  com- 
plaint further  alleges  the  bringing  of  said 
action  against  him,  and  tlio  recovery  and 
payment  of  said  judgment.  It  demands 
judgment  against  the  defendants  for  the 
amount  paid  by  the  plaintiff  in  satisfaction 
of  said  judgment,  nnd  for  certain  expenses 
incurred  in  defending  said  action.  On  the 
trial  in  this  action  the  judgment  roll  in 
said  action  was  received  in  evidence,  and 
the  plaintiff  rested  without  showing  in  de- 
tail how  the  accident  occurred,  or  the  spe- 

becn  compelled  to  pay  an  abutter  for  in- 
juries from  a  change  of  street  grade  in  the 
manner  directed  by  the  employer's  eni;i- 
neer,  who  was  given  the  power  of  direction 
by  the  contract  of  employment.  Deniaon 
&  P.  S.  R.  Co.  V.  James,  20  Tex.  Civ.  App. 
358,  4B  S.  W.  6(10. 

And  it  has  been  intimated  that  if  a  per- 
son frightens  a  team  and  causes  it  to  run 
away,  he  must  indemnify  the  owner  for 
damages  which  thp  Istter  is  compelled  to 
pnv  to  a  person  thereby  injured.  Auntin 
Electric  R.  Co.  v.  Fmist.  —  Tex.  Civ.  App. 
—.  13.^  S.  W.  449.  In  this  case  it  is  clearly 
intimated  that  a  street  railrnnd  company 
whose  car,  bv  reapnn  of  its  neglipcnt  op- 
eration, collides  with  a  wa^on  and  cnllscx 
the  hors  s  to  run  awav,  mimt  indi'dinifv 
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cific  act  or  acts  ol  the  defeodaots  npos 
which  he  bases  their  liability  to  him. 

An  owner  of  real  property  who  maintalni 
a  coal  hole  in  the  sidewalk  in  front  of  bij 
property  la  liable  to  a  passer-bf  who  ii 
injured  by  falling  into  such  hole  whro 
open  and  unguarded,  or  when  negligentl.t 
and  carelessly  covered,  although  the  penon 
or  parsons  primarily  negligent  in  omitting 
to  cover  the  hole,  or  in  negligently  and 
carelessly  covering  it,  are  the  cmplovfes 
of  a  coal  dealer  who  were  at  tbe  time  en- 
gaged in  delivering  coa]  to  the  owner 
through  said  coal  hole.  Downey  t-  Law, 
22  App.  Div,  4H0,  48  N.  Y.  Snpp.  207; 
Campion  ».  Rollwagen,  43  App.  Div.  117. 
69    N.    Y.    Supp.    308;    Anderson    t.    Caal- 

fleld,  00  App.  Div.  560,  60  N.  Y.  Supp. 
1027;  Hart  v.  McKenna,  106  App.  Div. 
219,  94  N.  T.  Supp.  216.  When  the  n- 
moval  of  a  cover  from  a  coal  hole  by  tb* 
owner's  permission  creates  danger  to  per- 
sons passing  along  a  sidewalk,  tbe  owner 
is  liable  for  any  negtigenc«  in  failing  to 
see  that  proper  safeguards  or  warnings  sre 
provided  to  reasonably  protect  the  public 
from  such  danger.  Weber  v.  Buffalo  R. 
Co.  20  App.  Div.  2B2,  47  N.  Y.  Supp.  7: 
Mullins  T.  Siegel-Cooper  Co.  J83  N.  Y.  120. 
76  N.  E.  1112.  The  liability  of  the  owner 
of  real  property  for  injury  to  a  passer-bv 
for  negligence  in  covering  or  in  failing  ts 
cover  or  guard  such  a  hole  in  a  Bidewalk 
does  not  relieve  the  active  or  actual  wrong- 
doers' from  the  consequenoeB  of  tlieir  actj. 
The  liability  to  the  passer-by  is  joint  A» 
between  themselves,  the  active  wrongdoer 
stands  in  the  relation  of  an  indemnitor  to 
the  person  who  has  been  held  legally  lia- 
ble therefor.  Phtenii  Bridge  Co.  v.  Creem, 
102  App.  Div.  354,  02  N.  Y.  Supp.  S55. 
affirmed  in  185  N.  Y.  580,  78  N.  E.  1110. 
Where  the  liability  rests  upon  two  or 
more  persons  who  are,  as  against  tbe  per 
son  injured,  jointly  liable  for  the  injury, 
the  rale  invoked  by  the  defendants  that 
the  court  should  not   interfere  as   between 

the  owner  of  the  horses  for  damage*  which 
he  has  been  compelled  to  pay  persons  there- 
by injured,'  if,  of  course,  the  owner  wsi 
guilty  of  no  actual  fault. 

An  innkeeper  who  has  been  held  11s- 
ble  as  such  for  the  loss  of  a  horse  msy 
recover  indemnity  from  one  who  wronefully 
took  it  and  caused  its  death.  Reynolds  <'. 
AMermsn,  54  Misc.  73.  103  N.  Y,  Supp.  863. 

Hut  where  the  owner  of  the  hone  re- 
covered upon  a  complaint  alleging  both  the 
relation  of  irnkeeper  and  guest,  and  I'" 
negligence  of  the  innkeeper,  the  latter  can- 
not recover  indemnity  where  there  is  noth- 
ing to  indicate  upon  which  theory  the 
former  judgment  was  bssed.  Reynolds  v. 
Alderman,  130  App.  Div.  286.  114  X.  Y. 
Supp.   463.  L.   A.  W. 
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Joint  tort  f«aaon  it  not  applicftbte,  where 
one  of  the  two  or  more  persona  cbargemble 
with  negligence  i*  primaril?  liable  there- 
for, and  the  other*  are  only  liable  by  rea- 
son of  their  ownerahip  of  the  property,  and 
not  b;  reaaon  of  any  negligence  occurring 
by  their  active  interposition  or  with  their 
kffirmativB  knowledge  and  tuaent.  When  an 
employee  or  independent  contractor  »i- 
aomea  the  duty  of  performing  kq  act  wliicli 
ia  dependent  upon  hi*  person il  Cftre  and 
attention,  and  an  injury  arise*  by  reason 
of  lack  of  lueh  care  and  attention,  such 
person  is  liable  to  the  owner  of  the  prop- 
erty, if  he  is  called  upon  to  pay,  and  does 
pay,  the  damages  arising  from  such  negli- 
gence. Pbcenix  Bridge  Co.  v.  Creem,  supra; 
Dunn  y,  Uvalde  Asphalt  Paving  Co.  176 
N.  Y.  214,  67  N.  E.  439. 

The  plaintiff  in  this  action  cannot  n- 
cover  unless  he  shows  tbat  the  active  neg- 
ligence and  wrong  which  caused  the  in. 
jury  to  the  person  falling  into  the  bole 
was  the  negligence  and  wrong  of  the  de- 
fendants. Aa  we  have  stated,  it  does  not 
appear  from  the  record  how  the  accident 
occurred.  If  it  occurred  by  the  negligent 
and  careless  manner  in  which  the  defend- 
ants temporarily  covered  or  guarded  the 
coat  bole,  it  may  he  assumed  that  this  ac- 
tion will  lie.  If,  however,  the  injuries  oc- 
curred by  reason  of  Oie  cover  of  the  bole 
breaking,  without  any  negligence  or  care- 
lessness on  the  part  of  the  defendants,  or 
by  reason  of  some  carelessness  of  the 
plaintiff  in  this  action,  or  by  reason 
of  some  defect  in  the  eonstruetion  of 
the  cover  to  such  coal  hole  wholly  inde- 
pendent of  the  temporary  use  thereof,  the 
defendants  are  not  liable.  It  may  be  as- 
Bumed  for  the  purpose  of  this  opinion  that, 
notwithstanding  the  plaintiff's  admission 
that  he  was  liable  in  the  action  brought 
by  the  person  who  fell  into  the  coal  hole, 
nevertheless  the  judgment  roll  establishes, 
aa  against  the  defendants  herein,  .that  the 
plaintiff  therein,  was  injured  by  reason  of 
negligence  in  connection  with  the  covering 
of  said  hole,  and  that  no  negligenca  of 
hera  contributed  to  such  injury,  and  that 
it  also  establishes  the  amount  of  her  dam- 
ages, but  it  was  alao  incumbent  upon  the 
plaintiff  to  give  evidence  in  addition  to  the 
judgment  roll  in  that  action,  toshow  that 
the  accident  occurred  by  negligence  for 
which  the  defendants  were  primarily  lia- 
ble. This  he  wholly  failed  to  do,  and  the 
judgment  must  therefore  be  reversed,  with 
costs,  and  a  new  trial  granted. 

Gray,  Vann,  Werner.  Wlllard  Bart- 
lett,   and   HIscock,   JJ.,   concur.     Cnllen, 
Ch.  J.,  absent. 
iO  L.R.A.(N.B.) 
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CHAELEa  L.  B0BERT80N  et  al..  Appti., 

CITY  OF  PADUCAH. 

(146  Kj.  188,  14a  S.  W.  370.) 

Indemnitj  ^  Joint  tort  teasora  —  one 

primarily  liable. 

A  municipal  corporation  which  is  com- 
pelled to  pay  damages  for  injuries  to  a 
pedestrian  falling  into  a  ditch  across  the 
aidewalk,  dug  under  direction  of  its  engi- 
neer, by  an  independent  contractor,  in  con- 
nection with  a  street  improvement,  may  ae- 
cure  indemnity  from  the  contractor  if  the 
accident  waa  caused  by  his  negligence  in 
failing  to  provide  a  sufficient  protection 
for  the  ditch  to  render  the  way  safe  for 
pedestrians;  and  it  is  immaterial  that  the 
engineer  mistakenly  located  the  ditch  at  the 
wrong  place,  which  mistake  required  it  to 
remain  open  overnight. 

(January   18,   1912.) 

yote,  —  Bight  of  emploi/er  who  ha» 
been  held  Uable  for  tort  of  or  uptm 
eervant  or  oontraotor,  to  recover  ever 
from  the  actual  wrongdoer. 

For  other  phases  of  the  .general  question 

as  to  the  right  of  one  constructively  liable 
for  a  tort  to  recover  contribution  or  in- 
dem.nity  from  one  actually  responsible  for 
its  commission,  see  the  note  to  Scott  v. 
Curtis,  ante,  1147,  and  the  other  notes  to 
which  it  refers,  especially  in  lubdivision 
III.  a. 

Questions  relating  to  »  joint  action 
against  master  and  servant  have  already 
been  discussed  in  notes  in  this  series. 
Qenerally  as  to  joint  liabili^  of  master 
and  servant  for  the  tort  of  the  servant,  see 
the  notes  in  12  L.R.A.(N.8.)  669,  and  2S 
L.R.A.(N.S.)  3S6.  As  to  the  joint  liability 
trespass  c 


litted 


DV  the  servant  under  the  positive 
orders  of  the  master,  see  the  note  in  50 
L.R.A  644.  As  to  the  effect  of  a  verdict  in 
favor  of  the  servant  in  a  joint  action 
against  the  master  and  servant  .for  the 
n^ligence  of  the  latter,  see  the  note  in  0 

L.ft.A.(N.s.)  sao. 

There  are  cases  holding  that  an  agent  or 
other  person  holding  a  similar  relation  ia 
entitled  to  indemnity  from  the  master  when 
he  has  been  held  liable  for  a  tort  committed 
at  the  behest  of  the  principal,  without 
knowing  it  to  be  wrongful.  But  this  ques- 
tion is  distinctive,  and  not  pertinent  to  the 
present  inquiry.  And  the  question  whether 
a  pilot  whose  negligence  has  caused  dam- 
age must  indemnify  one  who  has  been  com- 
pelled to  pay  that  damage,  bein^  a  matter 
of  admiralty  law,  is  not  herein  discussed. 

Right  against  negligent  servant. 

The  general  principle  set  out  in  the  note 

to  Scott  T.  Curtis,  ante,  1147,  that  one  eoa- 
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APPEAL  by  def<;ndanti  from  a  judgnKnt 
of  the  Circuit  Court  for  McCracken 
County  in  plamtiff'a  fsvoT  in  an  action 
brought  to  recover  tbe  amount  paid  bj 
plaintiff  to  Batisfy  a  judgment  against 
for  injuricB  to  a  pedestrian.     Affirmed. 

Tbe  facta  are  stated  in  the  opinion. 

Messrs.   Hendrlck  A   Crlce  and  D.  t 
Park  for  appellants. 

Mr.  JanicB  Campbell,  Jr.,  for  appell« 

Plaintiff,  by  way  of  indemnity,  could  i 
cover  from  defendants  the   amount  it  w. 
compelled  tn  pay  u  damageB  for  injuries 
to  a  pedestrian. 

Bloclier  v.  Owensboro,  129  Ky.  75,  110 
8.  W.  369;  Georgetown  v.  GrotT,  138  Ky. 
602,  124  S.  W.  8SS;  Bobbins  v.  Chicago, 
t   Wall.    eST,   IS   L.   ed.   42T;    Washington 

■tructively  liable  for  a  tort  may  have  re- 
course against  the  actual  wrongdoer,  oper- 
ates to  allow  a  master  to  recover  indemnity 
from  his  servant,  where  the  former  has  been 
compelled  to  respond  in  dsmsges  for  in- 
juries to  the  person  or  property,  InQicted 
by  the  n^ligence  of  the  servant,  in  which 
the  master  had  no  actual  participation. 
Smith  T.  Foran,  43  Conn.  244,  21  Am,  Rep. 
647;  Georgia  S.  &  F.  R.  Co.  v.  Jossey,  105 
Ga.  271,  31  S.  E.  179;  CosU  t.  iochim,  104 
La.  170,  28  So.  Op2;  Grand  Trunk  R.  Co.  t. 
Latham,  63  Me.  177. 

In  other  words,  where  a  master,  without 
any  actual  fault  of  his  own,  lias  been  held 
liable  upon  the  doctrine  of  respondeat 
superior,  he  may  recover  indemnity  from 
the  servant  for  whose  negligence  he  bas  re- 
sponded. Gaffner  v.  Johimoij,  39  Wash.  437, 
81  Pac.  859.  See  also  Glover  v.  Richard- 
son &  E.  Co.  64  Wash.  403,  116  Pac.  861, 
statins  that  a  servant  engaged  in  teaming 
with  Bis  own  horse  and  wagon  must  in- 
demDify  the  master  for  damages  which  the 
latter  is  compelled  to  pay  to  a  third  person 
who  was  injured  as  a  result  of  tbe  servant's 
negligent  overloading  of  his  wagon. 

In  the  case  of  a  carrier,  for  instance,  the 
servant  'is  liable  for  his  actual  negligence, 
and  tbe  carrier  for  the  nonperformance  of 
its  undertaking.  Smith  v.  Foran,  43  Conn. 
244,  21  Am.  Rep.  047. 

Tlie  actual  wrong,  so  far  as  it  is  one  in 
morals,  is  on  the  part  of  the  servant  alone; 
and  tbe  master  is  held  only  through  his 
obligation  to  be  accountable  for  the  actions 
of  those  to  whom  lie  intrustn  his  business. 
Bradley  v.  Rosenthal,  154  Cal.  420,  129  Am, 
St.  Eep.  171,  97  Pac.  875,  holding  in  effect 
that  therefore,  where  a  joint  recovery 
against  a  master  and  servant  is  sought 
upon  the  act  or  omission  of  tbe  servant 
which  the  principal  did  not  direct  and  in 
which  be  did  not  participate,  and  his  re- 
sponsibility, therefore,  is  simply  a  responsi- 
bility cast  upon  him  by  law  by  reiiaon  of 
his  relationship  to  his  servant,  the  effect  of 
a  judgment  in  favor  of  and  exonerating  the 
agent  is  ex  propria  vigare  to  relieve  the 
master  of  responsibility:  and  that  a  judg- 
ment in  favor  of  the  servant  and  againat 
40  L.R.A.(N.S.) 


Gaslight  Co.  v.  District  of  Columbia,  161 
U.  8.  310,  40  L.  ed.  712,  1«  Sup.  Ct-  Eep. 
564;  Compaguie  d«  Navigation  Francaise 
V.  Burl«y,  1S3  Fed.  106. 

Settle,  J.,   delivered  tba  opinion   of  the 

In  1900,  Miriam  Lander  brought  auit 
in  tbe  MoCradcen  circuit  court  against  tbe 
appellee,  city  of  Paducah,  the  Southern 
Bitulithie  Company,  and  the  appellant* 
Charles  L.  Robertson  and  George  A,  Gard- 
ner, to  recover  damages  for  personal  in- 
juries she  received  by  falling  into  a  ditch 
across  the  sidewalk  on  Kentucky  avenue,  be- 
tween Fifth  and  Sixth  streets,  in  the  city 
of  Paducah.  In  1905,  tbe  city  of  Paducah, 
pursuant  t«  an  ordinance  duly  passed  by 

the  master  is  unsup portable.  To  the  aame 
effect  is  Doremus  v.  Root,  23  Waah.  710,  54 
L.B.A.  649,  63  Pac.  572. 

This  liability  of  the  servant  to  indenuiify 
tbe  master  has  been  referred  to  arguendo 
in  reaching  tbe  conclusion  that  where  the 
lessee  «f  a  slave  employed  him  in  business 
to  which  he  was  accustomed,  and  tbe  slave 
caused  an  injury  by  his  negligence,  which 
was  not  induced  by  any  want  of  care  on  the 
part  of  the  lessee,  the  latter  might  recover 
against  tlie  owner  of  the  slave  indemnity 
for  such  damages  as  he  was  obliged  to  pay 
for  the  injury,  Fitzgerald  v.  Ferguson,  11 
La.  Ann.  396. 

But  the  common -law  rule  which  makes 
the  agent  or  servant  liable  over  to  his  em- 
ployer or  master  for  damages  sustained  by 
him  in  consequence  of  the  servant's  neglect 
does  not  apply  to  a  public  surveyor  of  bigh- 
ways,  so  as  to  render  him  liable  to  indemni- 
fy the  town  for  damages  which  it  is  com- 
pelled to  pay  by  reason  of  a  defect  n^li- 
gently  allowed  to  exist  without  repair  by 
the  surveyor.  White  v,  Phillipaton,  10 
Met.  108.  It  was  further  held  in  this  case 
that  the  surveyor  was  not  rendered  a  mere 
servant,  reHponsible  to  the  municipality  for 
any  neglect  of  duty,  by  the  statute  giving 
liim  jurisdiction  of  the  highways  in  bis 
district,  and  providing  that  he  might  be 
prosecuted  by  indictment  for  any  denciencr 
in  a  road,  occasioned  by  bis  fault  or  neglect. 
and  also  that  if  the  town  should  be  sen- 
tenced to  pay  a  fine  for  any  such  deficiency, 
the  surveyor  should  be  liable  to  the  town 
for  the  amount  of  such  fine,  to  be  recovered 
by   the   town   in   an   action   on  the   case. 

Right  against  negligent  contractor- 
So,  an  employer  who,  without  any  fault 
upon  his  own  part,  has  been  compelled  to 
respond  in  damages  by  reason  of  tbe  negli- 
gent failure  of  his  contractor  to  perform  bii 
legal  duty,  may  recover  indemnity  from 
the  latter.  Maxwell  v.  Louisville  A  N.  R. 
Co.  1  Tenn.  Ch.  8;  Pfau  v.  WilliamBon,  63 
nl.  16. 

And  the  employer's  right  to  indemnity 
is  not  affected  by  the  fact  that  he  reocrved 
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its  council,  entered  into  ■  written  contract 
with  the  Southern  Bitulithic  Company, 
wheTeb3r  the  latter  undertook,  accordiug  to 
certain  planii  and  BpecificationE,  the  recon- 
Btructiou  ol  Kentucky  avenue  from  the  last 
curb  line  of  First  street,  to  the  west  prop- 
erty line  of  Ninth  street.  The  work  incliiil- 
ed  the  construction  of  underground  storm 
water  lewera  Along  the  curb  line  of  the 
street,  with  laterals  extending  from  the 
main  sewer  acrosa  the  sidewalk  to  the 
property  line,  thereby  providing  connection 
between  the  abutting  property  and  the  main 
sewer.  According  to  the  contract,  the  entire 
work  of  reconstruction  wm  to  be  performed 
under  the  supervision  and  control  of  the 
city  engineer  of  Paducah,  or  bis  assistant. 
After  entering  into  the  contract,  the  South- 

the  right  to  go  on  the  premises  to  see  that 
the  contractor  was  performing  the  work  ac- 
cording to  plans  ana  specifications.  Ffau  t. 
Williamson,  supra. 

Ont  who  undertakes  to  repair  a  sidewalk 
for  a  properly  owner  without  supervision  or 
direction  from  him  is  liable  to  him  for  any 
sum  he  is  required  to  pay  because  of  injury 
to  a  pedestrian,  due  to  failure  to  place 
proper   signals   or   barriers   tfi   protect   tlis 

Sublic  from  injury,  irrespective  of  whether 
e  is  an  independent  contractor  or  a  mere 
employee.  Kampmann  v.  Roth  well,  101 
Tex.  635,  17  L.R.A.(N.S.)  7S8,  109  S.  W. 
103B. 

That  this  is  the  proper  rule  has  been 
recognized  in  other  cases,  which,  however, 
deny  a  right  of '  recovery  over,  upon  the 
ground  that  the  contractor  was  not  charged 
with  the  specific  duty  the  breach  of  which 
caused  the  damsee.  Thus,  in  Silvers  v. 
Nerdlinger,  30  Ind.  63,  denying  the  right  of 
an  abutting  owner,  who  had  been  held  liable 
to  one  injured  by  an  insufficiently  guarded 
excavation  in  front  of  his  premises,  to  re- 
cover over  against  the  contractor,  and 
basing  ita  decision  upon  the  ground  that  the 
contract  imposed  no  obligation  upon  the 
contractor,  as  between  him  and  the  employ- 
er, to  guard  the  excavation, — the  court  said 
that  if  the  employer  had  required  him  to 
stipulate  that  he  would  keep  the  excavation 
properly  guarded  during  the  progress  of  the 
work,  and  he  had  failed  to  do  so,  he  would 
unquestionably  have  been  liable  to  him  on 
his  contract;  but  that  since  no  such  stipu- 
lation wss  made,  no  implied  obligation  to 
that  effect  arose  as  between  the  parties, 
whatever  liability  the  contractor  might  have 
incurred  toward  others  by  leaving  the  ei- 
eavation  unguarded. 

And  a  contractor  for  work  in  a  street, 
who  is  held  liable  tor  injuries  resulting 
from  an  obstruction  placed  unon  the  side- 
walk, may  recover  indemnity  from  his  sub- 
contractors, who  failed  to  perform  their 
duty  to  light  and  guard  the  obstruction. 
Phceniz  Bridge  Co,  v.  Creem,  iii2  App.  Div. 


em  Bitulithic  Company  sublet  the  work  of 
street  and  sewerage  construction  in  question 
to  the  appellants,  Charles  L.  Robertson  and 
George  A-  Gardner,  who  agreed  to  cany 
oat  the  contract  of  the  Southern  Bitulithic 
Company  with  the  city  of  Paducah  accord- 
ing to  its  terms  and  spec  if!  cations.  In  con- 
structing the  sewers  it  became  necessary 
to  cut  ditches  across  the  sidewalk  to  put 
in  the  laterals  extending  from  the  property 
line  to  the  main  sewer;  it  being  the  duty 
of  the  city  engineer  or  his  assistant,  under 
the  ordinance  and  contract,  to  locate  the 
place  for  cutting  the  ditches  across  the 
sidewalk,  and  direct  the  work.  Chappell, 
the  assistant  city  engineer,  by  an  error 
in  the  measurement  of  the  "¥"  branch  of 
the  main  sewer,  directed  the  cutting  of  a 

tractor  to  indemnity  from  a  subcontractor, 
the  court  said:  "The  liability  which  re- 
sults from  the  mere  omission  of  a  legal  duty 
is  to  he  distinguished  for  the  purposes  of 
this  case  from  that  which  results  from 
personsl  participation  in  en  affirmative  act 
of  negligence,  or  from  a  physical  connection 
with  an  act  of  omission  by  knowledge  of, 
or  acquiescence  in,  it  on  the  part  of  the 
original  contractor,  or  by  his  failure 
to  perform  some  duty  in  connection  with 
it  which  he  may  nave  undertaken  by 
virtue  of  his  agreement.  In  other  words, 
while  both  the  plaintiff  and  the  defendants 
were  equally  culpable  and  equally  liable  to 
the  traveling  public  for  the  omission  of 
duty  which  resulted  in  the  injury,  yet,  as 
between  themselves,  the  plaintiff  was  en- 
titled to  rely  upon  the  defendants  to  dis- 
charfie  the  duty  because  of  their  contractual 
relations,  and  the  former  could  only  be  de- 
prived of  the  right  of  indemnity  by  proof 
that  it  did  in  fact  participate  in  some  man- 
ner in  the  omission  beyond  ita  mere  failure 
to  perform  the  duty  imposed  on  both  by  the 

A  city,  by  employing  a  contractor  to  con- 
struct a  huilding  upon  a  lot  owned  by  it, 
does  not  impliedly  authorize  him  to  ob- 
struct the  street  by  building  material;  and 
where  the  contractor  nevertheless  obstructs 
the  street  without  compliance  with  ordi- 
nances with  respect  thereto,  and  the  city  is 
held  responsible  for  a  resulting  injury,  it 
may  recover  indemnity  from  the  contractor. 
Rochester  v.  Montgomery,  72  N.  Y.  65,  dis- 
tinguishing Buffalo  V.   Holloway,   infra. 

Of  course,  the  present  not*  is  not  con- 
cerned with  Pases  in  which  a  contractor 
for  a  municipality  has  been  exonerated  from 
liability  to  the  municipality  for  damages 
which  it  had  been  corapelled  to  pay  to  one 
who  was  injured  by  an  excavation,  upon  the 
ground  that,  in  the  absence  of  a  provision 
to  the  contrary  in  tlie  contract,  the  duty  of 
guarding  au  excavation  is  upon  the  ran- 
nicipslity,  and  not  upon  the  contractor. 
And  it  is  also  to  be  observed  that  no  light 
is  thrown  upon  the  present  discussion  by 
cases  in  which  the  rijjlit  of  action  was  baaed 
,  upon  an  express  provision  of  tnc  contract  bf- 
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ditch  kcroM  the  sidewalk  of  Kentucky  ave- 
nue, between  Fifth  and  Sixth  streeta,  at 
the  wrong  place.  Appellants  cut  the  ditch 
at  the  place  indicated  bj  Chappell,  but  after 
doing  10  they  and  Chappell  discovered  it 
waa  at  the  wrong  place,  as  it  did  not  strike 
tbe  "Y"  at  the  place  of  connection  with 
tba  main  wner.  When  this  was  discoTored, 
appellants  ordered  their  servants  to  refill 
the  ditch,  but  before  it  wa«  refilled  the 
assistant  engineer,  Chappell,  directed  them 
not  to  close  the  ditch  that  night,  but  ta 
throw  the  dirt  back  from  the  fence  and 
make  a  plank  walkway  across  the  ditch  for 
tbe  use  of  pedestrians  during  the  night. 
Tbia  was  done  b;  the  servants  of  appel- 
laDts;  a  signal  light  being  left  on  a  dump 
near  the  fence  tu  warn  passers-by  of  the 
presence  of  tlie  ditch.  The  ditch  was  2  feet 
in  width  and  fl  feet  in  depth.  There  had 
been  rain  during  the  day,  and  the  rain, 
togctner  with  the  digging  of  the  ditch,  niiide 
tlie  sidewalk  near  the  ditch  and  plank  walk 
across  it  muddy  .and  slippery.  Shortly 
after  nightfall,  Miss  Lander,  in  traveling 
the  sidewalk  to  her  residence,  slipped  from 
the   plankway   into  the   ditch  and   was   in- 

upon  a  contractor's  bond.  For  an  illuatra- 
tiou,  see  Bnftato  t.  Holloway,  7  N.  Y.  493, 
S7  Am.  Dec.  C5D. 

Master's  right  of  Indemnity  against  third 
person  in  case  of   injury  to  servant. 

The  liability  of  an  employer  for  injury 
to  an  employee  by  the  explosion  of  a  boiler, 
on  the  ground  of  negliEence  in  failing  to 
discover  the  defect  in  the  boiler  by  inspec- 
tion, will  not  preclude  the  employer  from 
recovering  against  the  maker  of  the  holier, 
where  the  employer's  negligence  was  in- 
duced by  the  warranty  or  rep rescntnt  ions 
of  the  maker.  Boston  Woven  Hose  t  Rub- 
ber Co.  v.  Kendall,  178  Mass.  2J2.  61  L.R.A. 
781,  Bfl  Am.  St.  Rep.  4T8,  59  N.  E.  667. 

A  railroad  company  which  has  been  held 
liable  to  a  servant  for  injuries  resulting 
from  the  unsafe  condition  of  a  private 
switch  may  recover  indemnity  from  tlie 
owner  of  the  switch,  if  it,  the  company,  was 
f(uiitT  of  no  sotiiai  ncfrligence  contributing 
to  the  accident.  Boston  A  M.  R.  Co.  t. 
Brackett,  71  N.  H.  404,  53  Atl.  304. 

And  where  the  servant's  Injury  is  due  to 
the  fact  that  an  electric  company  negligent- 
ly allowed  an  excessive  current  to  enter  the 
master's  premises  upon  wires  which  ordi- 
nsrily  carried  a  comparatively  harmless 
current,  the  master,  upon  being  held  liable 
for  resulting  injury,  has  a  right  of  action 
over  against  the  electric  company.  Galves- 
ton, H.  &  S.  A.  R.  Co.  ».  Pigott,  64  Tex. 
Civ.  App.  367,  116  S.  W.  841;  Consolidated 
Hand-Method  Lasting  Mach.  Co.  v.  Br  ad  lev, 
171  Mass.  127,  68  Am.  St.  Rep.  409,  60  N. 
E.  484. 

Where,  however,  the  injury  to  the  servant 
was  the  result  of  a  defectively  iasulfttv^ 
*0  UR-A,(N.S.) 


jured.  Although  a  recovery  was  resisted 
by  all  the  defendants,  the  trial  of  the  ease 
resulted  in  a  verdict  and  judgment  in  ber 
favor  against  the  appellee,  city  of  Padncab, 
and  the  appellants,  Robertson  and  GardDcr. 
for  $7S0.  Thereafter  Miss  Lander  sold  tod 
asaigned  the  judgment  to  one  George  W. 
Robertson,  and  the  latter,  by  a  subsequent 
action  and  mandamus  against  the  appellee. 
city  of  Paducah,  compelled  it  to  pAy  the 
amount  of  the  judgment  with  Interest  and 
costs,  following  which  the  city  of  Paducah 
brought  tbis  action  in  equity  against  ap- 
pellants tor  indemnity;  that  is,  to  recover 
of  them  the  amount  it  paid  the  aaaignee  of 
Miss  lender  in  satiaf action  of  the  judg- 
ment in  her  favor.  The  recovery  against 
appellants  waa  sought  by  appellee  upon  the 
ground,  t*  alleged  in  the  petition,  that 
though  appellee  was  responsible  to  Uiss 
Lsnder  for  the  dsmsges  resulting  from  her 
injuries,  because  ss  to  her  appellants  were 
its  agents  in  the  matter  of  providing  the 
ditch  with  the  plankway  from  which  she 
fell  in  crossing  it,  yet  in  fact  their  negli- 
gence in  failing  to  make  the  plank  crossing 
over  the  ditch  reasonably  safe  for  the  use 

wire,  the  master  waa  denied  the  right  to 
indemnity  from  the  lighting  company,  upon 
the  ground  that  the  master  end  the  com- 
pany were  equally  bound  to  make  inspec- 
tions and  observe  necesssry  precautions; 
and  that  its  liability  was  founded  upon  its 
actual  fault,  wliicb  rendered  it  a  wrvngdoer 
jointly  with  the  lighting 'company,  within 
the  meaning  of  the  rule  forbidding  contri- 
bution or  indemnity.  Central  of  Georgia  R. 
Co.  v.  MaeoB  R,  k  Light  Co.  9  Oa,  App.  B23. 
71  8.  E.  1076.  Likewise,  where  a  terminal 
company's  servant  was  injured  by  a  de- 
fective car  delivered  to  it  by  a  railroad  com- 
pany, it  was  held'  that  the  former's  failutt 
to  make  proper  inspection  precluded  it 
from  seeking  indemnity  from  the  latter. 
Union  Stock  Yards  Ca,  v.  Chiea«o.  B,  t  Q. 
R.  Co.  198  U.  8.  217,  40  L.  ed.  453,  es  Snp. 
Ct  Rep.  226,  2  Ann.  Cas.  625.  as  has  beca 
well  said,  in  such  circum stances  the  lia- 
bility of  a  railroad  company  to  its  servant 
tor  injuries  which  he  received  by  reason  of  s 
defective  car  ia  necessarily  predicated  npoa 
tue  company's  negligent  failure  to  in9pn;t 
or  negligent  inspection  of  the  car;  and  tbis 
is  sufficient  to  render  it  a  joint  tort  feasor 
with  the  company  from  which  it  received 
the  car.  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Nass,  94  Tex.  256,  50  S.  W.  870.  These 
cases,  of  course,  do  not  come  strictly  with- 
in the  scope  of  this  note,  for  it  is  pssential 
in  order  that  the  present  question  msy 
ariae,  that  the  former  verdict  or  judgment 
was  founded  upon  the  present  plaintiff's 
constructive  liability.  These  cases  are  but 
two  of  many  holding  the  rule  against  re- 
course between  joint  wrongdoers  applicabis 
where  tiie  plaintiff  waa  guilt;  of  active  at 
actual  ne^lij^enee.  H  A-  W. 
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of  pedeetriBJis  waa  the  sole  and  proximate 
cause  of  her  injuriea.  Appellants'  Answer, 
as  atnended,  traversed  the  averments  of  the 
petition,  and  alleged,  in  substance,  that 
they  made  the  ditch  and  left  it  open  b; 
order  of  appellee's  aasistant  engineer,  Chap- 
pell,  and  in  the  manner  specifically  directed 
b;  him  placed  the  plank  walk  acioM  the 
ditch;  that  by  hie  further  direction  the; 
put  the  signal  light  at  the  place  ordered 
b;  him;  and  that  if  the  means  thus  em-. 
ployed  were  not  su£Bcient  to  make  the  cross- 
ing ol  tl)e  ditch  reasonably  safe  for  tbe 
use  of  persona  traveling  the  sidewalk,  And 
by  reason  thereof  Mias  Lander  was  injuTcd, 
it  WHS  because  of  the  negligence  of  appellee's 
assistant  engineer,  which  waa  the  proximate 
cause  of  Miss  Lander's  injuries.  The  case 
was  submitted  upon  an  agreed  statement 
of  facte,  the  entire  record  in  the  case  of 
Lander  v.  Paducah,  etc.,  and  the  depositions 
of  the  assistant  engineer,  Chappfll,  and 
tbe  appellant  Gardner,  and  the  circuit  court 
rendered  judgment  in  favor  of  appellee  for 
the  full  amount  claimed  in  the  petition. 
From  that  judgment  this  appeal  is  prose- 

The  judgment  was  based  on  the  ground 
that,  as  between  appellee  and  appellants,  tbe 
latter  were,  in  respect  to  the  injuries  sus- 
tained by  Mias  Lander,  the  wrongdoers,  and 
that,  as  appellee  was  compelled  to  com- 
pensate her  to  the  extent  of  the  damages 
recovered  therefor,  it  was  in  turn  entitled 
to    recover   of  appellants   tbe   amount   so 

On  the  subject  entitled,  "Contribution 
and  Indemnity  as  Between  Wrongdoers," 
Judge  Cooley,  in  bis  admirable  work  on  the 
Law  of  Torts  (vol.  1,  p.  25*t,  has  this  to 
nay :  "Aa  under  the  rules  already  laid 
down,  the  party  wronged  may,  at  his  elec- 
tion, compel  any  one  of  the  parties  charge- 
able with  tbe  act,  or  any  number  less  than 
the  whole,  to  compensate  him  for  the  in- 
jury, it  becomes  a  consideration  of  the 
highest  importance  to  the  person  or  per- 
sons thus  singled  out  and  compelled  to  bear 
the  loss,  nhether  the  others,  who  were 
equally  liable,  may  be  compelled  to  con- 
tribute for  his  relief.  On  this  subject  there 
is  a  general  rule,  and  there  are  also  some 
very  important  exceptions.  The  general 
rule  may  be  found  expressed  in  the  maxim 
that  no  man  can  make  his  own  misconduct 
the  ground  for  an  action  in  his  own  favor. 
If  he  suffers  because  of  his  own  wrong- 
doing, the  law  will  not  relieve  him.  The 
law  cannot  recognize  equities  aa  spriitf^ing 
from  a  wroni;  in  favor  of  one  concerned  in 
committing  it.  But  there  are  some  ex- 
ceptions to  the  general  rule  which  rest 
upon  resBonii  nt  least  as  forcible  as  those 
which  support  the  rule  itself.  Tliey  are  of 
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cases  where,  althou^  tbe  law  holds  all  the 
partiea  liable  as  wrongdoers  to  the  injured 
party,  yet,  aa  between  themselves,  some 
of  them  may  not  be  wrongdoers  at  all,  and 
their  equity  to  require  the  others  to  re- 
spond for  all  the  damages  may  be  complete. 
i'here  are  many  such  cases  where  the  wrongs 
are  unintentional,  or  where  the  party,  by 
reason  of  some  relation,  is  made  chargeable 
with  the  conduct  of  othere." 

In  22  Cyc.  99,  it  is  said:  "It  is  a  well- 
established  rule  of  law  that  there  can  be 
no  indemnity  among  tort  feasors.  But  this 
rule  does  not  apply  to  a  person  seeking 
indemnity  who  did  not  join  in  tbe  unlawful 
act,  although  he  may  thereby  be  exposed 
to  liability,  or  to  one  who  did  not  know, 
and  waa  not  presumed  to  know,  that  his 
act  waa  unlawful;  It  muat  appear  that  tha 
partiea  are. in  port  ^(icfo  as  to  each  other 
before  plaintiff's  recovery  will  be  barred." 

An  excellent  statement  of  the  same  doe- 
trine  may  be  found  in  Geneva  t.  Brush 
Electric  Co.  EO  Hun,  681,  3  H.  Y.  Supp. 
59S,  wherein  it  is  said:  "Tbe  cases  in 
which  recovery  over  is  permitted  in  favor 
of  one  who  has  been  compelled  to  respond 
to  the  party  injured  are  exceptions  to  the 
general  rule,  and  are  based  upon  principles 
of  equity.  Buch  exceptions  obtain  in  two 
classes  of  cases:  (1st)  Where  the  party 
claiming  indemnity  has  not  been  guilty 
of  any  fault,  except  tecbnically,  or  construc- 
tively, as  where  an  innocent  master  was 
held  to  respond  for  the  tort  of  his  servant, 
acting  within  the  scope  of  his  employment; 
or  (2d]  where  both  parties  have  been  in 
fault,  but  not  in  the  same  fault,  towards 
tbe  party  injured,  and  tbe  fault  of  the 
party  from  whom  indemnity  is  claimed  was 
the  primary  and  efOcient  cause  of  the  in- 
jury." 

We  have  repeatedly  approved  tbe  correct- 
ness of  the  doctrine  announced  by  the  fore- 
going authorities,  and  recently  applied  it 
in  the  eases  of  Blocker  t.  Owenshoro,  120 
Ky.  75,  110  S.  W.  380,  and  Georgetovm  v. 
Groff,  136  Ky.  662.  ]21  S.  W.  fi88. 

It  now  remains  to  be  seen  whether  its 
application  to  the  facta  of  the  case  at  bar 
will  authorize  the  affirmance  of  the  judg- 
ment of  the  circuit  court.  It  is  manifest 
from  the  evidence  that  the  digging  of  the 
ditch  and  leaving  it  open  overniglit  were 
not  unlawful  or  negligent  acts;  for  the 
woric  of  digging  a  ditch  through  the  side- 
walk was  necessary  in  making  the  street 
improvements  required  by  the  contract 
under  which  appellants  were  employed,  and 
the  contract,  as  well  aa  the  ordinance  au- 
thorising and  approvinj;  it.  permitted  the 
uae  of  the  aidewallc  for  making  the  ditch. 
It  ia  not  material  that  Chappell,  the  assist 
ant  engineer,   made   a  mistake  in  locatiitt . 
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the  ditch  where  it  was  made,  or  that  the 
mil  take  made  it  neceaaary  to  leave  the 
ditch  open  until  the  following  dajr.  But  in 
kaving  it  open  overniglit  it  was  necesiary 
to  provide,  for  the  ubg  of  persona  traveling 
the  sidewalk,  lonie  waj  of  crosaing  the 
ditch  that  would  be  reaaooablj  aafe  for 
the  purpose;  and  alao  to  place  at  or  near 
the  ditch  a  light  sufficient  to  warn  tliem 
of  the  danger  to  be  encountered  in  approach- 
ing and  croasing  the  ditcli,  and  enable  them 
to  see  how  to  eroaa  it. 

It  ia  apparent  from  the  evidence  that 
thia  dut;  waa  not  properlj  performed  by 
Appellants,  altJiough  they  were  requlrad  by 
the  terms  of  the  contract  to  ao  perform 
it,  for  neither  the  plankway  laid  by  them, 
nor  the  liglit  they  provided,  made  the  crusi- 
ing  reasonably  safe  for  use.  Indeed,  accord- 
ing to  the  evidence.  It  was  unsafe,  with 
little  chance  of  its  dangerous  condition  be- 
ing discovered  by  persons  attempting  to 
erosa  the  ditch.  It  is  patent,  therefore,  that 
In  thus  fsilinf;  to  provide  sufficient  light 
and  a  reasonably  safe  way  of  crossing  tha 
diteh,  appellants  were  guilty  of  negligence. 

It  seems  to  be  conceded  by  appellants 
that  the  work  of  providing  the  ditcli  cross- 
ing waa  negligently  performed  by  them;  but 
they  insist  that  it  was  done  in  the  manner 
ordered  by  appellee's  assistant  engineer, 
who  was  charged  with  the  duty  of  super- 
vising and  directing  such  work,  and  that 
nis  negligence  in  requiring  the  crossing  to 
be  made  as  it  was  constructed  was  the 
proximate  cause  of  Miss  Lander's  injuries, 
and  relieved  them  of  any  liability  to  ap- 
pellee  for   the   indemnity   claimed. 

In  determining  whether  this  contention 
should  prevail,  we  must  be  governed  by  the 
evidence,  the  whole  of  which  on  this  point 
is  contained  in  the  deposition  of  the  appel- 
lant Gardner,  and  that  of  Chappell,  appel- 
lee's assistant  engineer.  Without  comraent- 
iog  in  detail  upon  the  testimony  of  these 
two  witnesses,  it  is  sullicient  to  say  that 
from  it  as  a  whole,  the  circuit  court  seems 
to  have  found:  (Ist)  That  the  ditch  wan 
made  by  appellants  at  the  place  and  in  the 
manner  directed  by  the  aasistant  engineer. 
{2nd)  That  although  it  was  left  open  over- 
night by  appellants  by  order  of  appellee's 
aasistant  engineer,  and  with  the  direction 
from  him  to  provide  a  plankway  crossing 
over  the  ditch  and  sifinal  light  to  give 
warning  of  the  presence  of  the  ditch,  the 
aasistant  enjiinecr  did  not  direct  the  man- 
ner of  appellants'  doing  the  work  of  con- 
structing the  cross iuR.  but  left  Its  per- 
formance to  their  judgment,  and  was  not 
present  when  the  work  was  done.  In  this 
view  of  the  matter,  the  conclusinn  wnuld 
seem  to  follow  that  the  unsnfc  conditmn 
of  the  crossins  was  due  to  appellants'  neg- 
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ligence,  and  that  such  negligenoe  waa,  at 
between  appellants  and  appellee,  the  [miii- 
mat«  cause  of  Uiss  Lander's  injurie*. 
Under  the  authorities,  thia  ccmeluaiMi,  if 
authorized  by  the  proof,  entitled  appelln 
to  the   indemnity   aaaerted- 

Thia  conclusion  is  not  free  frant  doob^ 
but  on  the  record  as  a  whole  w«  are  nnabk 
to  say  that  the  judgment  of  the  circuit 
court  is  flagrantly  against  the  eridesiee. 

This  being  true,  the  judgment  ahould  b^ 
and  ia,  KfOrmed. 


NORTH  DAKOTA  SUPREHS  CDDBT. 

CITY  OF  GRAND  PDBKS,  Reapt, 
B.  0.  PAULSNESS,  Appt. 
D.  293,  123  N.  W.  STS.) 


Hnnlclpal  corporation  —  Itcenae  to  ob> 
struct  street  —  llablllt;  of  Utnnsee. 
1.  A  party  who,  for  his  own  benefit  or 
convenience,  or  under  license  from  a  city  of 
this  state,  places  upon  a  public  thorough- 
fare a  structure  which,  from  ite  nature,  or 


under  an  implied  contract  with  the  city 
that  while  such  structure  is  maintained 
upon  the  street  he  will  exercise  ordinary 
care  to  protect  the  public  from  danger  and 
the  city  from  loss;  and  in  case  of  injuri 
to  one  using  the  street  by  reason  of  sucb 
structure  or  the  manner  in  which  it  is  kept, 
the  party  who  thus  rendered  the  street  un- 
safe will  be  regarded  as  the  real  wrong- 
doer, and  if  the  city  sustains  loaa  through 
taynent  of  damages  to  the  person  injured, 
e  will  be  held  to  be  an  indemnitor  of  the 
city, 

Jndgnient  —  against  wrongdoer  —  ef- 
fect on  Indemnitor. 
2.  In  a  case  where  a  city,  having  paid 
a  judgment  obtained  by  a  person  injnted 
upon  its  streets  in  an  action  predicated 
upon  an  alleged  failure  of  the  city  to  keep 
its  streets  in  safe  condition,  bringa  suit 
against  the  party  who,  under  license,  ei- 
presB  or  implied,  from  the  city,  plac^  on 
the  street  the  structure  or  ohgtructioii  hv 
which  the  injury  was  caused,  the  defend- 
ant, if  he  has  been  given  reasonable  nottcr 
and  opportunity  to  defend  upon  the  trial  of 
the  original  action,  is  concluded  as  to  all 
matters  of  fact  necessary  to  establish  a 
liability  from  the  city  to  the  person  injuiTd, 
and  as  to  any  matter  which  might  have 
been  urged  as  a  defense  by  the  city  against 
such  liability.  Unless,  however,  it  appears 
that  evidence  showing  the  yability  of  the 
alleged  indemnitor  was  necessarily  involved 
in  the  determination  of  the  original  action. 
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eluded  upon  the  point  tlmt.  not  withstanding 
the  liabilitj  of  the  city,  lie  vub  not  at  fault 
and  has  not  failed  in  any  duty  which  he 
owed  to  the  city  or  the  person  injured,  and 
may  plead  and  gbow  such  facts  as  a  defense 
upon  the  trial. 
Higbwar  —  obBtrucUon  —  duty  to  (uard. 

3.  A  person  placing  a  structure  upon  a 
street  for  his  own  l>eneflt  or  convenience, 
under  bis  implied  contract  with  the  city 
to  protect  the  public  from  danger  and  the 
city  from  lose,  ia  required  to  maintain  such 
structure  in  safe  condition,  and  to  super- 
vise the  same  for  the  purpoae  of  keeping  it 
in  repair  and  free  from  any  changes  or  ad- 
ditions which  he,  in  the  exercise  of  rea- 
sonable care,  has  cause  to  anticipate  will 
be  made  or  placed  there.  Such  supervision 
does  not,  however,  extend  to  changes  or  ad- 
ditions which  the  original  structure,  from 
its  nature  or  the  manner  of  its  construc- 
tion, does  not  invite  or  induce,  or  which 
were  not  within  the  reasonable  contempla- 
tion of  the  party  at  the  time  he  placed  it 
there. 

Trial  ^  proximate  canae  — ,  question  for 

4.  In  an  action  in  negligence  the  ques- 
tion whether  the  alleged  fault  of  the  de- 
fendant, or  failure  on  his  part  to  perform 
a  legal  duty,  was  the  proximate  cause  of 
the  injury,  is  one  of  law  for  the  court,  to 
be  determined  upon  the  material  facts  pre- 
ti«iited,  with  such  inferences  as  may  he  prop- 
erly  drawn   therefrom. 

Highway  —  obstruction  —  alteration  by 
stranger  —  liability. 

5.  In  the  state  of  fact  assumed  to  exist, 
a  party,  under  license  from  s  city,  placed 
upon  a  principal  street  a  1-inch  water  pipe, 
and  fastened  down  to  the  pavement  on 
either  side  of  it  a  2-inch  plank  for  the 
purpose  of  protecting  the  pipe  from  injury 
and  from  bein^  shifted  from  its  place  upon 
the  street.  Afterward,  without  his  knowl- 
edge, by  some  unkYiown  agency,  and  for  a 
purpose  that  is  not  shown,  manure  was 
placed  upon  the  pipe  end  upon  the  planks 
placed  to  guard  it,  and  a  third  plank  was 
placed  on  top  of  the  manure.  This  third 
plank  was  not  attached  either  to  .the  pave- 
ment of  the  street  or  to  the  planks  placed 
to  guard  the  water  pipe,  hut  was  loosp  and 
movable.  It  was  so  plained  upon  the  manure 
that  pedestrians  stepping  on  one  end  at 
times  caused  the  other  end  to  be  raised  a 
distance  of  from  S  to  10  inchei  from  the 
ntreet.  While  in  this  position  a  person 
using  the  street,  in  stepping  over  the  loose 
plank,  caught  his  foot  upon  it  and  wa» 
thrown  violently  upon  the  pavement,  sus- 
taining injuries  for  which  he  brought  an 
action  in  damages  against  the  city,  and  re- 
covered a  judgment  which  the  city  paid. 
The  city  then  proceeded  against  the  party 
placing  the  water  pipe  and  the  planks 
guarding  it  on  the  street,  as  an  indemnitor, 
alleging  that  the  accident  resulted  from  a 
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failure  on  his  part  to  keep  safe  the  struc- 
ture BO  placed  by  him. 

Held,  that  the  party  placing  the  water 
pipe  and  tlie  two  planks  to  guard  it  could 
nut  be  said,  in  the  e.vercise  of  ordinary  care, 
to  have  in  contemplation  that  some  other 
person  would  change  and  add  to  the  struc- 
ture placed  and  maintained  by  him  by  put- 
ting manure  on  top  of  it  and  placing  a  loose 
plank  on  top  of  the  manure  that  would 
rise  to  such  height  from  the  street  when 
stepped  upon  as  to  cause  an  accident  sueb 
as  this,  and  that  the  accident  did  not  re- 


(Deeemher  2,  1009.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Dlatrict  Court  for  Qrand  Forks 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  paid  by  it 
upon  a  judgment  recovered  against  It  in  an 
action  for  damages  for  personal  injuries 
due  to  a  defective  condition  ol  its  street 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Hz,  George  A.  Bangs,  for  appellant: 

In  an  action  brought  by  a  municipal  cor- 
poration to  recover  over  against  one  charged 
with  having  created  the  condition  causing 
the  accident,  the  judgment  obtained  in  the 
prior  action,  if  proper  notice  has  been  given, 
is  conclusive  only  as  to  the  existence  of  the 
defect  in  the  street,-  the  liability  of  the 
municipal  corporation  therefor,  and  the 
amount  of  damage. 

2  Dill.  Mun.  Corp.  4th  ed.  g  103G;  5 
Thomp.  Neg.  g  S3G2;  Kobbins  v,  Chicago, 
4  Wall.  S5T,  18  L.  ed.  427;  Boston  v.  Worth- 
ington,  10  Gray,  466,  71  Am.  Dec.  678; 
Faith  T.  Atlanta,  7S  Ga.  770,  4  8.  E.  3; 
Lansing  t.  Detroit,  L.  £  N.  R.  Co.  129  Mich. 
403,  69  N.  W.  54;  Rochester  v.  Montgomery, 
72  N.  Y.  65. 

There  was  no  right  of  contribution  or  re- 
covery over  in  favor  of  the  plaintiff. 

1  Cooley,  Torts,  p.  264;  Buffalo  v.  Hollo- 
way,  7  N.  y.  493,  57  Am.  Dec.  650;  Sil- 
vers v.  Nerdlinger,  30  Ind.  G3;  Fulton  v. 
Tucker,  3  Hun,  529 ;  Rochester  v.  Campbell, 
123  N.  Y.  405,  26  N.  E.  937,  10  L.R.jf.  303, 
30  Am.  St.  Rep.  7S0;  Moore  v.  Gadsden, 
03  N,  Y.  12. 

There  was  a  complete,  sufflcient,  independ- 
ent intervening  cause  between  any  act  or  de- 
linquency on  the  part  of  the  defendant  and 
the  damages  resulting  to  AUman. 

1  CoQley,  Torts,  3d  ed.  90,  103;  Davidson 
V.  Nichols,  11  Allen,  514;  Glassey.v.  Wor- 
cester Conaol.  Street  R.  Co.  185  Mass.  316, 
70  N.  E.  399. 

The  proximate  cause  of  thq  injury  was 
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the  negligent  act  of  the  one  who  teateil  tlie 
plank  upon  the  manure. 

Sherman  &  Redf.  Meg.  Sth  ed.  |  eSi  Leedi 
*.  New  York  Ueleph.  Co.  178  N.  Y.  118,  70 
N.  K  219t  Re  Micbigan  S.  8.  Co.  133  Fed. 
S7T;  Kumba  j,  Gilham,  103  Wia.  312,  7B 
N.  W.  325 1  Andrew!  7.  Kiusel,  114  Ga. 
390,  8S  Am.  St.  Rep.  26,  40  S.  E.  300; 
Morris  r.  Brown,  111  N.  Y.  SIS,  7  Am.  St 
Rep.  761,  18  N.  E.  722;  Malloy  y.  New  York 
Real  Estate  Abbo.  150  N.  Y.  20G,  4  LJt.A. 
487,  60  N.  E.  853;  Fowle*  t.  Briggs,  IIO 
Mich.  426,  40  L.R.A.  628,  72  Am.  St.  Rep. 
637,  74  N.  W.  1040;  Carter  t.  Towne,  103 
Maea.  607;  Bellino  v.  Columbus  Conetr.  Co. 
188  Maaa.  430,  74  N.  E.  684;  Stone  t.  Boa- 
ton  &  A.  R.  Co.  171  Mass.  636,  41  L.R.A. 
704,  61  N.  E.  1;  Claypool  t.  Wigmore,  34 
Ind.  App.  36,  71  N.  K  SOS;  Nickej  v. 
gteader,  164  Ind.  180,  73  N.  E.  117;  Mia- 
aonri  P.  R.  Co.  t.  Columbia,  66  Kan.  3B0, 
68  L.'RJl  369,  6»  Pac.  338;  Harah  v.  Giles, 
211  Pa.  17,  60  Atl.  316;  Chattanooga  Light 
t  P.  Co.  T.  Eodgea,  109  Tenn.  331,  60  L.R.A. 
4S&,  07  Am.  St.  Rep.  844,  70  8.  W.  616; 
Hunt  Bros.  v.  Miaiouri,  K.  ft  T.  R.  Co.  — 
Tex.  Civ.  App.  — ,  74  S.  W.  60;  Winfree  t. 
Jonea,  104  Va.  SO,  1  L.R.A.(N.S.)  201,  61 
S.  K  163 1  Land  v.  Southern  R.  Co.  67  B.  C. 
200,  46  S.  E.  203;  Baxtoa  t.  MiBsouri  P. 
R.  Co.  08  Mo.  App.  404,  72  8.  W.  717; 
Daniels  v.  New  York,  N.  H.  k  H.  R.  Co. 
183  Mass.  SOS,  62  L.R.A.  761,  67  N.  E.  424; 
McQahan  v.  Indianapolis  Natural  Gas  Co. 
140  Ind.  336,  SB  LJLA.  3S6,  40  Am.  St. 
Rep.  ISS,  37  N.  E.  601 ;  Georgetown  Teleph. 
Oo.  T.  MeCullough,  IIS  Ky.  182,  111  Am. 
St.  Rep.  204,  BO  S.  W.  782;  Texas  ft  F.  R. 
Co.  y.  Kelly,  —  Tex.  Civ.  App.  — ,  78  S.  W. 
372;  Walters  t.  Waterloo,  126  Iowa,  109, 
101  N.  W.  871. 

Ur.  Frttnk  B.  FeetbRm  for  respondent. 

XniBWorUi,  J.,  delivered  the  opinion  of 
the  oonrt: 

The  itate  of  fact  out  of  which  the  cause 
of  action  involved  in  this  appeal  arises  may 
be  stated  aa  follows:  In  the  months  of  No- 
rember  and  December,  1904,  the  city  of 
Grand  Forks  owned  and  operated  a  public 
waterworks  plant,  and  one  of  the  mains 
thereo'i  extended  along  De  Mers  avenue,  one 
of  the  principal  streets  of  the  city,  to  a 
point  30  feet  or  more  from  the  west  end 
of  a  bridge  crossing  the  Red  River  of  the 
North  to  the  eity  of  East  Grand  Forks, 
located  on  the  eastern  bank.  At  this  point 
thvrc  was  connected  with  the  wat«r  main  a 
£-ineh  pipe  intended  to  provide  water  serv- 
ice to  conHumers  in  East  Grand  Forks, 
whlcn  pipe,  from  its  junction  with  the  main, 
extended  underground  t>elow  the  western  ap- 
proach to  the  bridRc.  and  thence  to  the  esst- 
em  bank  beneatli  the  bed  of  the  river.  That 
iO  LJLA.[N£.> 


part  of  the  west  bank  of  the  river  nnda 
which  this  service  pipe  extended  was  com- 
posed of  soil,  a  peculiar  quality  of  which 
caused  it  to  be  constantly  sliding  or  mov- 
ing toward  the  bed  of  the  river,  and  as  s 
result  tbere  were  frequent  breaks  in  tliat 
portion  of  the  pipe  which  passed  beneath  it 
Such  a  break  occurred  during  the  month  of 
November,  1904,  and  waa  the  eanae  of  t 
considerable  waatage  of  water  passing 
through  the  pipe.  The  defendant,  Paula- 
ness,  who  was  a  plumber,  holding  a,  license 
from  tlie  city  of  Grand  Forks  for  that  pur- 
pose, was  notified  ol  this  break  in  the  pipe, 
and  authorized  to  take  steps  for  ita  repair. 
In  order  that  he  might  do  this,  it  was  neces- 
aary  to  either  entirely  shut  off  the  water 
beyond  the  end  of  the  main  in  De  Men 
avenue,  near  the  west  end  of  tlie  bridge, 
or  to  provide  other  means  of  conveying  it 
from  that  point  to  a  point  beyond  the  break 
in  the  service  pipe  to  East  Grand  Forks. 
ITiis  connection  was  finally  made  by  inaert- 
ing  into  the  main  under  tbe  western  ap- 
proach to  the  bridge  a  I'-inch  pipe,  leading 
this  pipe  up  througfa  a  manhole  in  De  Mers 
avenue  above  the  end  of  the  main,  and 
thence  over  the  surface  of  the  street  to  the 
side,  where  it  passed  down  the  river  bank 
and  connected  with  the  service  pipe  at  a 
point  east  of  where  the  bresk  had  occurred. 
Employees  of  Paulsness,  under  the  direction 
of  the  superintendent  of  the  waterworks  oS 
tbe  city  of  Grand  Forks,  placed  this  pipe 
upon  the  surface  of  the  street  in  the  man- 
ner described,  and  in  order  to  protect  it 
from  injury  and  from  being  shifted  from 
side  to  side  by  tlte  passing  of  loaded  wagons, 
placed  on  either  side  of  it  a  8-inch  plank, 
which  planks  were  securely  spiked  down  to 
the  cfedar  block  pavement  of  the  street 
After  that  time,  at  a  date  which  is  not 
sliown  by  the  record,  sitfne  person  or  per- 
sona whose  identity  and  purpose  are  not 
disclosed  placed  some  manure  over  tbe 
planka  and  the  pipe,  filling  the  crevice  be- 
tween the  space  at  the  side,  and  covering 
partially  the  top  of  the  planks.  There  wa* 
also  placed  above  the  water  pipe  upon  the 
manure,  at  a  date  that  the  record  shows 
obscurely,  except  that  it  was  probably  four 
or  five  days  prior  to  December  17,  1004,  a 
plank  which  was  not  attached  either  to  tbe 
other  planks  already  there  or  to  the  cedar 
block  pavement  of  the  street  Neither  the 
manure  nor  the  loose  plank  was  a  part  of 
the  original  pipe  guard  placed  there  by  tbe 
defendant,  Paulsness.  lie  did  not  know  of 
the  presence  of  tbe  loose  or  "fusitive"  plank, 
and  it  seems  to  be  conceded  that  there  *•• 
no  useful  purpose  in  connection  with  tbe 
pipe  guard  that  was  or  could  be  served  by 
this  plank.  '  The  footnay  upon  tbe  bridg* 
from  Grand  Forks  to  East  Grand  Forks 
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did  not  ti  this  time  align  with  the  aide- 
walk  on  the  north  aide  of  De  Men  aTe- 
nue,  and  it  was  necesBary  for  pedestriana 
pttaeing  from  the  bridge  to  this  aidewalk 
to  walk  over  the  pavement  of  the  Btreet  for 
a  abort  diatanee  from  the  west  end  of  the 
bridge,  and  to  pass  across  the  pipe  that  in 
December,  1904,  laj  on  the  surface  of  the 
street  at  this  point.  On  the  evening  of  De- 
cember 17,  1S04,  one  Allman  cams  over  the 
bridge  from  East  Grand  Forks,  and  waa 
proceediiig  over  the  paved  etreet  at  its  west 
end  to  the  sidewalk  on  the  north  side  of  De 
Mera  avenue.  At  that  time  the  pipe  ex- 
tended from  the  manhole  over  the  aurface 
of  the  street,  across  the  footway,  the  2-inch 
planka  were  faatened  down  on  either  side 
of  it,  the  manure  was  spread  over  the  top 
of  the  planks,  and  the  looae  or  "fugitive" 
plank  was  lying  on  top  of  the  manure.  Ae 
Allman  attempted  to  atep  over  the  looae 
plank,  it  was  raised  6  or  10  inches  from  the 
ground  by  other  pedestrians  stepping  upon 
the  other  end  of  if,  and  he  caught  his  foot 
under  the  plank  and  wae  thrown  violently 
upon  the  pavement,  receiving  aerious  in- 
juries. He  presented  a  claim  for  damages 
to  the  city  council  of  Grand  Forka,  alleging 
that  his  injuriea  had  resulted  from  the  neg- 
ligence of  the  city  in  providing  for  the 
safety  of  ita  atreets,  and  his  claims  being  re- 
fused, brought  action  in  the  circuit  court 
of  the  United  States  for  the  district  of 
North  Dakota,  against  the  city  of  Grand 
Forks,  based  upon  this  claim.  On  Novem- 
ber 13,  1905,  one  day  before  the  opening 
of  the  term  of  the  circuit  court  of  the 
United  States,  at  which  the  case  brought 
by  Allman  would  be  tried,  the  city  attorney 
of  Grand  Forka  prepared  and  served  upon 
the  defendant,  Paulaness,  a  notice,  to  which 
was  attached  a  copy  of  the  complaint  and 
the  answer  of  the  ci^,  In  which  it  was 
atated,  among  other  things,  that  "the  con- 
dition complained  of  is  attributable  to  and 
was  created  by  you  and  your  servants,  and 
you  are  hereby  notified  that  the  city  of 
Grand  Forks  holds  you  responsible  there- 
for, and  to  indemnify  the  city  of  Grand 
Forks  from  any  and  all  damages,  detriment, 
costs,  or  expenses  it  has  been  or  will  be 
put  t«  by  reason  of  said  litigation." 

On  November  83,  100G,  the  case  came  on 
to  trial  in  the  circuit  court  of  the  United 
States  before  a  jurv.  and  evidence  was  intro- 
duced both  on  behalf  of  the  plaintiff.  All- 
man,  and  of  the  defendant,  city  of  Grand 
Forks,  The  facta  shown  by  the  evidence 
taken  are  substantially  as  hereinbefore  nar- 
rated. The  defendant,  Paulaness,  was  a  wit- 
ness; but  neither  from  his  own  testimony 
nor  from  that  of  any  of  the  witnesses  ex- 
amined upon  the  trial  does  it  appear  tliat 
he  placed  or  waa  responsible  for  the  placing 
40  L.R.A.(N.S.) 


of  the   loose   plank   by   which   Allman   waa 

injured,  upon  the  street,  or  that  he  knew  it 
was  there  adjacent  to  the  planka  fastened 
to  the  pavement  as  a  guard  to  the  water 
pipe.  The  court,  at  the  cioec  of  the  trial, 
instructed  the  jury  in  substance  that  wheth- 
er or  not  the  city  of  Graigd  Forks  placed 
or  authorized  the  placing  of  the  loose  or 
fugitive  plank  upon  the  street,  if  it  ap- 
peared that  the  plank  had  been  there  and 
its  presence  rendered  the  street  at  that 
point  unsafe,  for  auch  period  of  time  that 
the  ci^,  by  the  exercise  of  reasonable  cars 
in  the  supervision  of  its  streets,  would  have 
known  of  it,  and  did  not  remove  it,  the 
city  was  liable  for  such  damages  as  plain- 
tiff bad  sustained.  The  court  submitted 
to  the  jury  four  special  findings,  which, 
with  the  answers  thereto  returned  by'  the 
jury,  are  as  follows:  "1.  How  many  planka 
were  used  in  the  structure  in  question  when 
it  was  put  down  on  November  24,  lOO-l? 
Ana.  Two.  2.  Were  auch  planks  spiked 
down  to  the  pavement!  Ana.  Spiked  down; 
3.  Was  the  plank  wiiich  tripped  the  plain- 
tiff one  that  waa  laid  November  24,  1904, 
or  one  that  was  subaequently  laidT  Ana. 
Subsequent.  4.  If  you  find  in  answer  to 
question  3  that  the  plank  which  tripped 
plaintiff  waa  placed  subsequently  to  No- 
vember 24,  1904,  for  what  time  previous 
to  the  accident  had  it  been  continuoualy  at 
the  point  of  the  accident!  Ans.  We  don't 
know."  The  jury  also  returned  a  general 
verdict  in  favor  of  the  plaintiff  for  *850, 
for  which  sum,  together  with  the  coats  of 
the  action,  a  judgment  waa  thereupon  ren- 
dered and  entered  in  Allman's  favor.  An 
appeal  from  this  judgment  was  taken  by 
the  city  of  Grand  Forks  to  the  United 
States  circuit  court  of  appeals  for  the 
eighth  circuit,  which,  on  April  27,  1807, 
atiirmed  the  judgment  of  the  circuit  court. 
Grand  Forks  v.  Allman,  63  C.  C.  A.  654, 
153  Fed.  G32.  Thereafter  the  city  of  Grand 
Forks  brought  thie  action  against  the  de' 
fendant,  Paulsness,  alleging  as  its  cause  of 
action  that  defendant  wrongfully  obstruct- 
ed De  Mers  avenue  at  a  point  near  the  west- 
erly end  of  the  bridge  acroas  the  Red  River 
of  the  North  by  placing  upon  and  across 
the  traveled  portion  of  this  street  "an  ob- 
struction consisting  of  a  certain  water  pipe, 
certain  planka,  and  certain  manure,  and 
negligently  permitted  such  obstruction  to 
remain  in  and  upon  said  traveled  portion 
of  aaid  street  from  on  or  alMut  November 
28,  1004,  to  January  1,  1905."  The  com- 
plaint further  allegea  the  bringing  of  the 
action  by  Allman  in  the  circuit  court  of 
the  Lnited  States,  and  the  recovery  by  him 
of  a  jud;^ent,  including  damages  and  costs, 
amounting  to  91,02B.6O,  for  damages  sua- 
tained    by   him    by    reason    of    defendant's 
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negligence  during  tlie  period  tlie  street  was 
10  obstructed  by  him,  wliirli  judgment  nsa 
appealed  to  the  I'liited  States  circuit  court 
of  appeals  at  an  expense  of  the  further  suin 
of  (400,  and  by  said  court  affirmed;  that 
defendant  was  duly  notified  of  the  bringing 
of  said  action, .and  that  he  might  appear 
and  defend  the  same;  and  that  the  city 
would  look  to  him  for  reimbursement  in  the 
event  of  a  recovery  by  Allman;  that  the 
city  had  paid  the  judgment  recovered  by 
Allman,  and  by  reason  of  the  premises  al- 
leged now  looks  to  the  defendant,  Pauls- 
nest,  for  reimbursement,  and  asks  that  said 
defendant  be  held  liable  to  the  plaintiff  tor 
the  sum  of  money  so  expended. 

This  action,  being  the  one  in  which  this 
appeal  is  taken,  came  on  for  trial  before 
the  district  court  of  the  first  judicial  dis- 
trict of  North  Dakota  on  March  6,  1908, 
and,  at  the  conclusion  of  the  evidence  in- 
troduced by  both  parties,  showing  facts 
substantially  as  hereinbefore  narrated,  the 
plaintiff  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  in  its  favor  upon 
the  ground  that  "the  case  conclusively  es- 
tablishes the  legal  liability  of  the  defend- 
ant." The  defendant  also  moved  that  the 
jury  be  directed  to  return  a  verdict  in  his 
favor  upon  the  ground  ( 1 }  that  the  evidence 
failed  to  sliow  that  a  demand  was  made 
upon  the  defendant  to  defend  the  suit 
brought  by  Allman,  and  a  reasonable  time 
allowed  him  by  such  notice  to  prepare  for 
and  make  such  defense;  end  (2)  that  it  did 
not  appear  that,  under  the  facta  shown,  the 
structure  placed  by  defendant  Pauleness 
upoD  the  street  was  dangerous  or  out  of  re- 
pair, or  that  there  was  any  duty  on  the 
part  of  PauUncss  to  remove  the  obstruction 
wliich  caused  the  injury.  The  court  denied 
the  motion  of  defendant  and  granted  the 
motion  of  plaintiff,  and  under  its  direction 
a  verdict  in  plaintiff's  favor  was  rendered 
by  the  jury. 

Thereafter,  in  denying  a  motion  for  a 
new  trial  made  by  defendant  upon  tlie 
ground,  among  others,  of  the  inaufflcieney  of 
the  evidence  to  justify  the  verdict,  and 
that  the  verdict  is  aRsinst  the  law,  the 
learned  trial  court  filed  a  memoranda  of  its 
n-osons,  in  which  it  stated:  "At  the  trial 
of  the  present  action  I  followed  the  ruling 
of  tlie  Supreme  Court  of  the  United  States 
in  WashinKton  Gaalieht  Co.  v.  District  of 
Columbia,  161  U.  S.  310.  40  L.  ed.  712,  10 
Sup.  ft.  Hep.  584,  in  directing  a  verdict  (or 
the  plaintiff.  It  seems  to  me  that  the  prin- 
ciples announced  in  the  case  just  cited  con- 
trol the  case  at  bar.  .  .  .  Tlie  very  gist 
of  the  original  cause  of  action  was  the  struc- 
ture or  pipe  guard  which  the  defendant  ad- 
mita  he  constructed,  but  which  was  suti- 
■eqiiently  changed  by  some  unknown  per- 
40  L.R.A.(X.S.) 


son  by  adding  the  loose  plank.  It  fallowi, 
therefore,  that  the  judgment  ajjainat  iIjc 
plaintiff  obtained  in  the  original  actios 
'conclusively  established  a  fact  from  which, 
as  the  duty'  to  keep  the  pipe  guard  in  tbf 
street  safe  rested  on  Paulanesa,  his  'iwgli- 
gence  results.'  I  cannot  aee  that  tbere  is 
any  difference  in  principle  bel^ween  tbe  case 
at  bar,  where  the  original  construction  «as 
safe  and  was  rendered  unsafe  by  ttddiag 
something  to  it,  to  wit,  a  loose  plank,  and 
the  Washington  Gaslight  Co.  Case,  where 
the  original  conatmction,  which  wu  safe, 
was  rendered  unsafe  by  removing  aomething 
from  it,  to  wit,  the  cover  of  the  gas  box. 
If,  instead  of  removing  the  cover  and  leav- 
ing the  gas  box  open,  in  the  case  eited.  a 
cap  6  or  10  inches  high  had  been  attached 
to  the  box,  and  Mr*.  Parker  bad  been  in- 
jured by  tripping  over  Uie  cap,  and  recov- 
ered judgment  against  the  District  of  Co- 
lumbia for  the  injury,  would  the  gas  com- 
pany have  been  any  the  less  lialdeT    Clearly 

Appellant  in  this  court  urgea  aa  a  ground 
for  reversal  of  the  judgment  of  tbe  district 
court,  that  it  was  error  to  grant  plaintiff's 
motion  and  to  refuse  to  grant  defendant's 
motion  tor  a  directed  verdict,  and  that  if  a 
verdict  should  not  have  been  directed  for 
the  defendant,  then  the  disputed  questiouE 
of  fact  with  reference  to  hia  iiabili^  abould 
have  been  submitted  to  the  jury.  A  proper 
determination  of  the  points  presented  by 
this  appeal  requires  that  we  should  consider 
whether  or  not,  upon  the  evidence  intro- 
duced, the  plaintiff  has  shown  the  necra- 
aary  elements  of  a  cause  of  action  against 
Faulsness;  and,  if  so,  whether  or  not,  uptnt 
such  showing,  aa  a  matter  of  law,  the  plain- 
tiff is  entitled  to  recover.  The  substance  of 
all  assignmenta  upon  this  appeal  may  be 
said  to  be  included  in  these  points.  It  is 
well  settled  that  a  municipal  corporation 
which,  under  a  liability  resulting  from  a 
failure  to  keep  aafe  its  streets  for  the  piB 
sage  of  persons  and  property,  and  to  abate 
therefrom  all  nuisances  and  remove  all  ob- 
structions that  might  prove  dangerons.  14 
required  to  pay  damages  to  a  person  in- 
jured on  the  atreets,  has,  unless  it  is  aJtio  a 
wrongdoer,  a  remedy  over  against  the  party 
that  is  in  fault  and  has  so  used  the  atreets 
to  produce  an  injury.  Washington  Gas- 
light Co.  V.  District  of  Columbia,  161  l\  S. 
310,  40  L.  ed.  712.  16  Sup.  Ct.  Rep.  664; 
Rochester  v.  Montgomery,  72  N.  Y.  65:  Wa- 
basha V.  Southworth,  54  Minn.  79,  55  N.  W. 
8ia,  and  Chicago  v.  Robbins,  2  Black>  41S- 
420,  17  L.  ed.  208-304.  Such  right  of  ac- 
tion proceeds  upon  the  principle  tbat  in 
the  case  of  joint  tort  feasors,  in  which  the 
parties  are  not  equally  culpable,  the  prin- 
cipal may  be  held  responsible  Ui  bis  eodelin 
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quent  for  dftmsges  incurred  bj  tb«ir  joint 
offenie.  A  party  who,  tor  his  own  beneQt 
or  coaveoience,  or  under  license  tram  a  city, 
is  permitted  to  place  upon  a  public  street  a 
structure  which,  from  its  nature  or  from  a 
failure  to  guard  it,  or  keep  it  in  repair,  ia 
or  may  became  dangerous,  ia  held  to  be 
ander  an  implied  contract  with  the  city 
that  in  so  doing  he  will  exercise  ordinary 
care  to  protect  the  public  from  danger  and 
the  city  from  lou;  so  that,  in  case  of  in- 
jury to  one  using  the  street,  and  conse- 
quent loBB  to  the  city,  resulting  from  such 
structure  or  the  manner  in  which  it  is  kept, 
the  city  may  be  regarded  as  in  nominal 
fault  ODiy,  while  the  party  who  rendered 
the  street  unsafe  will  be  held  to  be  the  real 
wrongdoer  and  an  indenuiitor  of  the  city 
against  loss.  Chicago  t.  Bobbins,  supra; 
Port  JervU  t.  First  Nab  Bank,  H  N.  Y. 
660. 

The  defendant,  Fanlsness,  vigorously  con- 
tends that  the  1-inch  pipe  was  laid  from 
the  manhole  to  the  side  of  the  street,  and 
the  two  planks  placed  on  either  side  of  it, 
not  by  him  or  under  his  direction,  but  by 
the  city,  whose  superintendent  of  water- 
worKB  interfered  at  a  time  when  hia  work- 
nten  were  about  to  proceed  to  repair  the 
pipe  by  another  method  which  would  not 
have  caused  any  obstruction  whatever  of  the 
street;  and  that  be  was  not  responsible 
for  any  obatructio.n  to  or  unsafe  condition 
of  the  street,  caused  thereby.  In  our  view 
of  the  case,  however,  this  point  has  no  ma- 
teriality. If  it  appeared  that  the  Injury 
to  Allman  and  the  consequent  liability  of 
the  city  had  resulted  directly  from  the  lay- 
ing of  the  pipe  or  the  placing  of  the  two 
planks  beside  it  as  a  guard,  this  question 
would  be  one  of  controlling  importance, 
and  on  its  determination  would  depend  the 
liability  of  Paulsness.  It  appears,  however, 
that  the  cause  of  the  injury  was  neither  the 
pipe  nor  the  planks  placed  beside  it  as  a 
guard,  but  a  third  plank  which  drifted  there 
through  some  agency  not  accounted  for,  and 
remained  fpr  several  days  without  perma' 
nent  attachment  either  to  the  pavement  or 
the  structure  guarding  the  water  pipe.  In 
this  state  of  fact,  we  believe  that  the  point 
decisive  of  the  case  will  be  reached  more 
speedily  and  determined  more  clearly  by  as- 
suming in  accordance  with  the  contention  of 
the  plaintiff,  that  whether  or  not  the  pipe 
was  placed  on  the  surface  of  the  street  and 
the  two  planks  placed  beside  it  as  a  fjT^e.rd 
by  PauTsness  or  under  his  direction,  he  had, 
t^  his  acquiescence  and  subsequent  conduct, 
adopted  both  this  method  of  conveying 
water  beyond  the  break  and  the  structure 
necessary  to  protect  it,  and  was  liable  for 
any  damages  which  resulted  from  a  fail- 
ure to  use  ordinary  care  to  keep  such  stnic- 
40  l.R.A.(N.S.) 


ture  reasonably  safe.  We  will  also  assume, 
without  deciding,  that  the  notice  served  by 
the  city  upon  the  defendant  prior  to  the 
trial  of  the  action  brought  by  Allman  was 
sufficient  in  substance  and  in  time  of  serv- 
ice to  enable  him  to  prepare  a  defense  to 
and  to  defend  the  action  had  he  desired  to 

On  a  state  of  facts  such  as  is  here  as- 
sumed, the  plaintiff  contends,  and  the  trial 
court  seems  to  have  held,  that  the  judgment 
in  favor  of  Allman  conclusively  estahlished 
as  a  fact  that  it  was  the  duty  of  Paulsness 
to  keep  safe  the  water  pipe  with  the  two 
planks  guarding  it  upon  the  street,  and  that 
his  failure  to  do  so  resulted  in  the  injury 
to  Allman  a£d  consequent  loss  to  the  city. 
So  far  as  the  duty  of  Paulsness  is  con- 
cerned, this  contention  will  be  regarded  as 
correct,  and  if  it  can  be  truly  said  that  the 
evidence  taken  in  this  case  conclusively 
shows,  or  that  the  rendition  of  the  judg- 
ment in  All  man's  favor  necessarily  in- 
cluded, a  finding  that  the  injury  was  caused 
by  a  failure  to  keep  safe  the  water  pipe 
laid  in  the  street,  or  the  structure  guard- 
ing it,  there  is  little  question  but  that 
Paulsness  is  liable  as  an  indemnitor  to  the 
city.  It  appears,  however,  liom  the  evi- 
dence taken  and  from  an  express  finding 
of  the  jury,  on  whose  verdict  the  judgment 
was  rendered,  and  in  fact  seems  to  be  oon- 
ceded  on  all  bands,  that  the  injury  to  All- 
man  did  not  proceed  from  any  danger  in- 
herent in  the  pipe  or  the  planks  guarding 
it,  or  from  any  failure  of  Paulsness  to 
properly  maintain  the  structure  or  keep  it 
in  repair,  but,  as  before  stated,  from  a 
loose  plank,  not  a  part  of  the  original  struc- 
ture, HUhseqaently  placed  on  the  street  with- 
out his  knowledge  or  authority. 

Appellant,  if  liable  as  an  indemnitor  of 
the  city,  and  if  given  notice  of  an  opportu- 
nity  to  defend  against  the  judgment  ob. 
tained  by  Allman,  is  concluded  as  to  all 
matters  ncceSBary  to  establish  a  liability 
from  the  city  to  Allman,  and  as  to  any 
matter  which  might  have  been  urged  as  a 
defense  by  the  city  a^inst  such  liabilitv. 
Rochester  v.  Montf-omerr,  72  N.  Y.  65.  It 
cannot  be  said,  however,  that  t\ii  liability 
of  Paulsness  is  coextensive  with  that  of  the 
city.  The  city  was  liable  for  a  failure  to 
use  ordinary  care  to  keep  its  streets  safe, 
whether  the  otistruction  whirh  rendered  it 
dangerous  was  placed  there  by  the  city  it- 
self, by  Paulsness,  or  by  some  other  party. 
PaulsnesB  was  liable  only  in  case  the  In- 
jury was  produced  by  an  ohstniction  which 
had   placed   upon  the  street,   and   failed 

use  reanonablf  cnre  to  keep  in  safe  con- 
dition. Notwithstanding  the  payment  by 
the  city  of  a  judpment  resulting  from  the 
injury  to  Allman,  and  all  legal  eonclusioarip 
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ariiing  out  of  tlia  trial  of  tbe  action  broQght 
bj  him,  PauUnea*  waa  not  "estopped  from 
•honing  that  he  wae  under  no  obligation  to 
keep  tbe  street  in  a  tafe  condition,  and  that 
it  waa  not  through  his  fault  that  the  acci- 
dent happened."    Chicago  v.  Robbina,  lupra. 

Any  liability  of  Pauleneu  in  thii  action, 
therefore,  "ia  predicated  upon  the  negligent 
character  of  tbe  act  which  cauaed  tbe  in- 
jury, and  the  general  principle  ot  law  which 
makea  a  party  responaible  for  the  eonse- 
quences  of  his  own  wrongful  conduct." 
I'ort  Jervis  v.  First  Kat.  Bank,  B6  N.  Y. 
550.  HJa  relation  to  the  city,  and  hia  con- 
duct with  reference  to  the  obetruction  of  the 
street  which  caused  tiie  injury,  will  be  meas- 
ured bjr  the  rules  of  the  law  of  negligence. 
Whether  or  not  the  proximate  cause  of  the 
injury  to  Allman  waa  a  failure  of  defend- 
ant to  perform  a  legal  duty,  or  arose 
through  hia  fault,  in  this  as  in  other  cases 
charging  negligence,  is  a  question  of  law 
for  the  court,  to  be  determined  upon  tbe 
material  facta,  with  «uch  inferences  as  may 
be  properly  drawn  therefrom.  Glaasey  v. 
Worcester  Consol.  Street  R.  Co.  186  Mass. 
316,  TO  N.  E.  1S9. 

Assuming,  therefore,  that  Paulsneas  wss 
responsible  for  placing  the  water  pipe  acrosa 
the  street,  and  tbe  two  planks,  one  on 
either  side,  for  the  purpose  of  guarding  it, 
did  th«  placing  of  such  obstruction  or  the 
failure  on  the  part  of  Paulsneas  to  exercise 
ordinary  care  to  protect  the  public  from 
damage  result  directly  and  proximately  in 
tbe  injury  to  AUmanT  The  trial  court  held 
that  a  liability  of  FaulsncBa  follows  when 
the  fact  is  established  that  he  constructed 
the  original  pipe  guard,  upon  the  principle, 
evidently,  that  having  created  an  obstruc- 
tion in  the  street,  it  was  his  duty  to  pre- 
vent or  removB  sny  additions  thereto  by  per- 
sona known  or  unknown,  which  rendered 
it  unsafe.  It  is  true  that  defendant,  hav- 
ing placed  the  original  structure  in  the 
street,  would  be  held  to  enercise  a  certain 
supervision  over  it  for  the  purpose  of  keep. 
Ing  it  in  safe  condition;  and  if,  at  the  time 
he  placed  it  there,  he  had  cause  to  reason- 
ably anticipate  that,  from  the  nature  of  the 
structure  itself,  or  from  the  use  for  which 
it  was  intended,  in  the  ordinary  course  of 
human  events,  additions  would  be  placed 
thereon  which  might  render  it  unsafe  and 
dangerouH,  this  superv-ision  must  extend  to 
auch  adilitions.  But  unless  the  additions 
to  or  changes  in  the  original  structure  are 
auch  as  a  prudent  man.  in  the  exercise  of 
ordinary  care,  niay  be  held  to  have  had  in 
anticipation,  he  is  not  liable  for  a  failure 
to  discover  or  remove  them.  Olassey  v. 
Worcester  Consol.  Street  R.  Co.  supra : 
Kumba  v.  Oilham,  103  Wis.  312,  79  N.  W. 
326  i  Leeds  v.  New  York  Teleph.  Co.  178 
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N.  1.  118,  70  K.  E.  218;  Cuff  v.  Kewari: 
&  N.  Y.  R.  Co.  36  N.  J.  L.  17,  10  Am.  Bep. 
20S. 

Id  our  view,  the  facta  under  which  the 
plaintiff  here  claima  to  hold  PaulBneas  liaUc 
are  quite  different,  in  legal  effect,  frcoi 
those  announced  in  the  case  of  WKsbington 
Gaslight  Co.  v.  District  of  Columbia,  re- 
ferred to  in  the  memoranda  of  the  district 
court  Id  that  case  the  Gas  Company,  who. 
Cot  ita  own  benefit  and  convenieoce,  plaied 
an  iron  box  Id  the  sidewalk,  would  be  held 
to  know  that  such  a  construction,  in  the 
course  of  fears,  by  ordioary  usage,  wear, 
and  deterioration  from  the  elements,  would 
probably  lose  its  cover,  and  through  this 
or  other  substantial  losses  become  daoger- 
ous.  KnowiDg  this,  it  was  held  lia.ble  for 
failure  to  anticipate  and  to  repair  aneh 
loss.  On  tbe  other  hand,  however,  the  Gsi 
Company  could  not  be  said  to  have  in  rea- 
sonable anticipation  at  the  time  it  placed 
the  box  there  that  some  unauthoriBsd  pei^ 
•on  would  permanently  attach  to  this  eovei 
an  additional  cap,  0  or  10  inches  high,  as 
conjectured  by  the  trial  court,  unless  tbe 
original  cap  itself  was  cODstructed  in  sack 
a  way  as  to  induce  or  invite  ancb  addition, 
and  to  raise  a  reasonable  expectation  tJ)at 
it  would  be  placed  there. 

The  original  structure  placed  by  Psulo- 
Dess  was  safe  at  all  times  before  and  after 
the  injury  to  Allman.  If  one  of  tbe  two 
planks  guarding  the  pipe  had.  io  the  course 
of  time,  become  loose,  so  that  it  tipped 
or  moved  about  in  such  manner  as  to  cause 
the  injury,  it  is  dear  that  such  condition 
might  have  been  reaaonably  anticipated  by 
Paulsneas,  and  that  he  would  be  liable.  To 
hold,  however,  that  in  placing  the  original 
structure  there  he  must  have  had  reasonably 
in  anticipation  that  it  would  be  interfered 
with  by  some  other  person,  who  would 
place  manure  on  top  of  the  planks  and  the 
pipe,  and  a  loose  plank  on  top  of  the  ma- 
nure, in  such  position  that  pedestrians,  hy 
stepping  on  one  end,  would  raise  the  other 
so  as  to  render  it  dangerous  to  persons 
using  the  street  at  that  point,  requires,  as 
we  view  it,  an  unreasonable  asaumptiin 
that  the  fsfta  of  the  cane  will  not  sustain. 

Paulsneas  insists  that  the  sole  purpose  of 
placing  on  the  street  the  two  planks  pet^ 
manently  attached  to  the  pavement  w«<  to 
guard  the  pipe  from  injury  or  displace- 
ment; that  the  structure  so  made  did  not 
contemplate  the  use  of  manure  or  oF  a 
third  plank  for  carrying  out  the  purposes 
(or  which  it  waa  intended ;  that  the  manure 
placed  on  top  of  the  pipe,  and  the  Ioom 
plank  placed  on  top  of  the  manure,  did 
not,  in  any  manner,  protect  the  pipe,  and 
that  the  presence  of  these  additions  did  not 
make  the  atructure  more  safe,  but,  oa  tlie 
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contrary,  presented  in  itself  s  dangerous  ob- 
struction for  whioli  he  w»*  in  no  way  re- 
sponsible.  This  contention,  in  the  liglit  of 
the  entire  sTidence,  acems  well  founded  and 
reasonable.  If  the  city  placed  the  manure 
or  loose  plank  there  in  carrying  out  some 
plan  connected  with  Its  supervision  of  the 
ntreets,  Paulsnesa  would  not  be  at  liberty 
to  remove  it.  If  some  third  party  placed  It 
there,  he,  and  not  Paulsness,  vould  be  re- 
Bponeible  for  any  injury  caused  by  its  mak- 
ing the  street  unsafe.  If,  for  instance,  an 
electric  light  company,  in  conatructtng  or 
repairing  its  line  along  the  atreet,  had 
placed  some  of  its  apparatus  upon  this 
structure  laid  there  by  Paulsness,  and  a 
person  using  the  street  had  been  injured 
by  coming  in  contact  with  the  apparatus, 
it  is  apparent  at  a  glance  that  the  electric 
light  company,  and  not  Paulsness,  would 
tiave  been  liable  tor  the  resulting  damage. 
if  a  contractor  engaged  in  the  construction 
of  a  building  near  at  hand  had  piled  bricks 
or  other  building  material  on  the  structure, 
and  AUman  had  fallen  over  this  instead  of 
the  loose  plank,  it  is  equally  clear  that  the 
contractor,  and  not  Paulsness,  would  be 
liable.  And  yet,  on  what  theory  can  it  b« 
■aid  that  the  placing  of  the  mannrc  and  tb« 
third  plank  on  the  original  structure  could 
have  been  more  naturally  or  directly  in  the 
contemplation  of  Paulsness  than  the  laying 
there  of  electric  apparatus  or  building  ma- 
terial! 

Sole,  —Right  af  mMnlcipaUty  to  r«c«v-  , 
«r  indemnity  or  contribution  from 
one  for  whoae  tort  it  haa  been  heUl 
liabt0. 

I.  The  governing  principle,  116S. 
n.  Specific   applications  of  the   principle, 

a.  Discharge    of    sewage,  1165. 

b.  Condition   of   streets,    IISS. 

m.  General  character  of  municipality's  du- 
ty or  fault. 

a.  Primary  or  secondary,  116S. 

b.  Failure  to  remedy  condition,  1189. 
e.  Consent  to  or  supervision  of  acts, 

1170. 

1.  The  governing  prln«fpl«. 

The  principle  governing  this-  question  is 
set  out  in  the  note  to  Scott  v.  Curtis,  ante, 
1147,  dealing  with  certain  phases  of  the  gen- 
eral question  whether  one  constructively  lia- 
ble for  a  tort  may  recover  contribution  or 
indemnity  from  one  actually  responsible  for 
its  commission.  That  note,  especially  in 
subdivision  III.  a,  refers  t*  further  notes 
dealing  with  other  phases  of  the  general 
(juestion.  Cages  on  the  ripht  of  a  munici- 
pality to  recover  indemnity  from  its  neg- 
40  L.Tt,A.(N.S.) 


Assuming  to  exist,  therefore,  all  facts 
aeeeseary  to  establish  a  liability  of  the  ci^ 
of  Grand  Forks  to  Allman,  we  are  of  the 
□pinion  that  these  facts,  toother  with  the 
additional  showing  made  upon  the  trial  of 
this  case,  are  insufficient  to  establish  a  lia- 
bility against  Paulsness.  Neither  the  facte  ■ 
nor  any  reasonable  inferences  that  can  be 
drawn  from  them  show  that  it  was  the  duty 
of  Paulsness  to  remove  from  the  street  tlie 
obstruction  which  caused  the  injury,  or  that 
lie  failed  to  keep  in  safe  condition  the  struc- 
ture placed  there  by  him.  In  other  words,  a 
cause  of  action  in  negligence  is  not  shown 
against  Paulsness,  in  that  it  doea  not  ap- 
pear that  any  breach  of  duty  or  lack  of  care 
on  his  part  was  the  direct  and  proximate 
cause  of  the  injury  to  Allman.  Failing  in 
this,  the  city  fails  to  show  that  Paulsness 
was  the  real  party  in  fault,  and  cannot  hold 
bim  as  an  indemnitor  for  the  loss  occa- 
sioned by  payment  of  the  judgment  to  All- 
man.  Tha  motion  of  defendant,  made  at 
the  close  of  the  entire  testimony,  that,  a 
verdict  be  directed  in  his  favor,  should  have 
been  granted. 

The  judgment  of  the  District  Court  is  re- 
versed, and  it  is  directed  to  dismiss  the  ac- 

All  concur,  except  Horsan,  Cb.  J.,  who 
did  not  participate. 


tl.  Specific  appUcaUona  of  the  printHple. 

a.  I>lacharge  of  aewage. 

Under  the  principle  that  one  construct- 
ively liable  for  a  tort  may  recover  indem- 
nity from  the  person  actually  liable  for  its 
commission,  a  city  which  has  been  held 
liable  for  the  pollution  of  a  stream  by  sew- 
age may  recover  indemnity  from  the  ten- 
ants of  its  sewage  farm,  through  whose  ac- 
tive  Interference    the    pollution    occurred.  > 

b.  Oondltlon  of  street*. 

This  principle,  that  one  who,  without  ac- 
tive fault  on  his  own  part,  has  been  held 
legally  liable  for  the  wrongful  act  or  neg- 
lect of  another,  may  have  indemnity  from 
such  other,  has  its  principal  illustration  in 
those  cases  wherein  municipalities  have  been 
held  responsible  for  injuries  sutTered  by 
persons  lawfully  using  the  streets  in  ■  city, 
because   of   defects   in   the   streeta  or   aidc- 

iSan  Antonio  v.  Smith.  94  Tex.  2S6,  69 
S.  W.  1101).  followed  in  San  Antonio  t. 
Piziini,  96  Tex.  1,  61  S.  W.  IIOS.  i 


1168 


NOTE  TO  GRAND  FORKS  t.  PAULSNES8. 


iraUci,  cftUMd  by  tb«  negligence  or  active  covcry  over  hu  been  permitted  >gmiiut  tU 
fault  of  abutters,  licensceg,  or  volunteen.  I  principal  wrongdoer,  whose  negli^noe  *a> 
In  Buch  eavei,  where  the  municipality  has  '  the  real  cauM  of  the  injary.  ■  Thia  beis; 
been  called  upon  to  reipond  in  damagei  be-  bo,  the  person  wbooe  negligence  reanlted  a 
cauH  of  ita  legal  duty  to  keep  public  high-  tlie  dangerous  condition  cannot  enrom 
ways  open  and  free  from  nuiaanceH,  a  re-  j  against   the   city  tit*   judgment   a^inst  it 

V.  Philadelphia  Mortga{^  A  T.  Co.  SS  Xeti. 

519,  129  N.  W.  996;  Dnrant  t-  Palmer,  i* 
a.  J.  L.  fi44;  Brooklyn  t.  Brooklyn  City  R. 
Co.  *7  N.  Y.  475,  7  Am.  Rep.  469;  Rneh- 
ester  t.  Montgomery,  72  N.  Y.  65;  Port 
Jerrii  v.  First  Nat.  Bank,  96  S.  Y.  550; 
Senaca  Falls  v.  Zalinski,  S  Hud,  571 ;  K»* 
York  V.  Dimick,  49  Hun,  241,  S  N.  T.  Supp. 
46;  Canandaigua  v.  Foster,  81  Hun,  147. 
30  N.  Y.  Supp.  686,  affirmed  in  156  N.  Y. 
.154,  41  L.R.A.  554,  66  Am.  St.  Rep.  576.  51' 
N.  E.  971;  New  York  v.  Corn,  133  Afp. 
DiT.  1,  117  N.  Y,  Sppp.  514;  New  York  v, 
Hearst,  142  App.  Div.  343,  126  N.  Y.  Supr 
917;  New  York  t.  Lloyd,  148  -Ipp.  Div.  H'V 
133  N.  Y.  Supp.  118;' Brown  t.  Louisbur;. 
126  N.  C.  701,  78  Am.  St.  Rep.  877,  36  S. 
K.  166;  Raleigh  v.  North  Carolina  H.  Co, 
129  N,  C.  265,  40  S.  E.  2;  GregR  i. 
Wilmington,  165  N.  C.  18,  70  8.  E.  1070: 
Brookville  v.  Arthurs,  130  Pa.  501,  18  Atl. 
1076;  Reading  v.  Reiner,  167  Pa.  41,  31 
Atl.  3B7;  Ashley  v.  Lehigh  &  W.  Coal  Co. 
232  Pac  426,  81  Atl.  442;  Chester  v.  First 
Nat.  Bank,  9  Pa.  Super.  Ct.  517;  Fowler 
V.  Jersey  Shore,  17  Pa.  Super.  Ct.  3G6; 
Aston  Twp.  T.  Chester  Creek  R.  Co.  2  Dfl. 
Co.  Rep.  9;  Pawtucket  v.  Bray,  20  R.  I.  17, 
78  Am.  St.  Eep.  837,  37  Atl.  l";  Saa  Antonio 
V.  Talerico,  98  Tex.  161,  81  S.  W.  618:  Ft 
Worth  V.  Allen,  10  Tex.  Civ.  App.  488.  31 
S.  W.  235,  Bubspquent  appeal  —  Tei.  Civ. 
App.  — ,  39  S.  W.  125;  Corsicana  ».  Tobin. 
23  Tei.  Civ.  App.  497,  67  S.  W.  319;  New- 
bury V.  Connecticut  &  P.  River  B.  Co.  25 
Vt.  377;  Roxbury  ».  Central  Vermmit  R. 
Co.  60  Vt.  121,  14  Atl.  92;  Richmond  t. 
Sitterding.  101  Va.  354,  66  L.R.A.  445,  9? 
Am.  St.  Kep.  879,  43  S.  E.  562  (assumed) : 
Seattle  V.  Puget  Sound  Improv.  Co.  47 
Wash.  22.  12  L.R.A.{N.S.)  949,  125  Am.  Si- 
Rep.  884,  91  Pac.  255,  14  Ann.  Gas.  1045. 
In  Haniden  v.  New  Haven  k  N.  Co.  supra, 
in  which  the  railroad  company  which  ert- 
nted  the  dangerous  condition  in  the  road 
was  bound  by  its  charter  to  restore  all  high- 
ways so  BB  not  to  impair  their  usefulness, 
the  court  said;  "It  is  true,  aa  we  lui» 
said,  that  there  must  be  a  wrong  in  the 
town  in  order  to  subject  it  to  damaffnt 
caused  by  a  defective  road.  But  in  caK» 
where  the  defect  is  in  consequence  of  the 
neglect  of  a'railroad  to  restore  a  highway  Ifl 
its  former  state,  the  wrong  is  rather 
technical  than  real,  u  respects  the  town. 
It  consists  rather  in  imputing  to  the  town, 
as  between  it  and  third  persona  who  ban 
received  injuries  arising  from  anch  defects. 
the  neglect  of  the  railroad  corporation. 
which,  by  its  charter  and  the  general  latrs 
of  tlie  state  in  relation  to  the  subJHt- 
matter,  was  hound  to  reatore  the  highviT 
to  its  former  state  of  usefulness,  anil  thus 
to   repair  or   remedy    the    defect   which  it 


■Chicago  T.  Bobbins,  2  Black,  418.  17  L. 
ed.  298;  Bobbins  t.  Chicago,  4  Wall.  657. 
18  L.  ed.  427;  WaEhington  Gaslight  Co.  v. 
District  of  Columbia,  161  U.  S.  316,  40  L. 
ed.  7IZ,  16  Sup.  Ct.  Rep.  664;  Hamden  v. 
New  Haven  *  N.  Co.  27  Conn.  158;  Norwich 
V,  Breed,  30  Conn.  535;  Waterbury  v. 
Waterburv  Traction  Co.  74  Conn.  152,  60 
Atl.  3;  District  of  Columbia  v.  Baltimore  A. 
P.  R.  Co.  1  Mackcy,  314;  District  of  Co- 
lumbia T.  Washington  Gaslight  Co.  9 
Mackey,  3B;  Western  t  A.  R.  Co.  t.  At- 
lanta, 74  Ga.  774;  Faith  v.  Atlanta,  78  Ga. 
779,  4  S.  E.  3:  SchneidiT  v.  Augusta,  IIB 
Ga.  610,  45  S.  K.  4.19;  Byne  v.  Americus.  6 
Ga.  App.  48,  64  S.  E.  285;  Severin  v.  Eddy, 
62  III.  189  I  dictum ) ;  Gridley  v.  Blooming- 
ton,  68  HI.  47:  Todd  v.  Chicago,  18  III.  App. 
665;  McDonald  r.  Lockport.  26  HI.  App. 
167;  Canton  v.  Torrance,  151  III.  App.  129; 
Centerville  t.  Woods,  57  Ind.  192  (action 
to  recover  for  expense  of  refilling  excava- 
tion); Cattprlin  v.  Frankfort,  79  Ind.  547, 
41  Am.  Bep,  627;  McNauphton  v.  Elkhart, 
85  Ind.  384;  Elkhart  v.  Wickwire.  87  Ind. 
77  (holding  defendant  not  liable  because  he 
was  guilty  of  no  breach  of  duty);  Wick- 
wire v.  Angola,  4  Ind.  App.  2,33,  30  N.  E. 
917:  nloonirngton  v.  CliicBgo,  I.  4  L.  R.  Co. 
—  Ind.  App.  — ,  OS  N.  E.  188:  Independence 
T.  Jekel,  38  Iowa,  427  (asBumed) ;  Ottumwa 
V.  Parks.  43  Iowa,  1111:  Blocker  v,  Owens- 
boro,  129  Ky.  76,  110  8,  W.  369;  Bowling 
Green  v.  Bowling  Green  Gaslig)it  Co.  —  Ky. 
— ,  112  S.  W.  917  (dictum):  Harrodsburg 
V.  Vanarsdall,  146  Ky.  .'i07,  147  S.  W,  1; 
Veazie  v.  Penobscot  R.  Co.  49  Me.  119; 
Portland  v.  Richardson,  64  Me.  46.  89  Am. 
Dec.  720;  Portland  v.  AtUintic  t  St.  L.  R. 
Co.  66  Me.  485;  Chesapeake  ft  0.  Canal  Co. 
V.  Allegany  County,  57  Md.  201,  40  Am. 
Rep.  430:  Baltimore  ft  O.  R.  Co.  v.  Howard 
County,  111  Md.  176,  post,  1172,  73  Atl.  e.-.6, 
subseouent  appeal  113  Md.  404,  77  Atl.  930; 
lAiwcll  V.  Boston  i  L.  R.  Corji.  23  Pick.  24, 
34  Am.  Dec.  33;  Lowell  v.  Short,  4  Gush. 
275;  Lowell  v.  Spaulding,  4  Cusb.  277,  60 
Am.  Dec.  775;  Boston  v.  Worthington,  10 
Gray,  4fl6.  71  Am,  Dee.  678;  SwansCT  v. 
Chace,  18  Grav,  303;  Wobum  v.  Henshaw, 
101  MuHS.  193.  3  Am.  Bep.  333;  Milford 
r.  Holbrook,  9  Allen,  17,  8.)  Am.  Dec.  73j; 
Stoughton  T.  Porter,  13  Allen.  191;  Woburn 
V.  Boston  4  L.  R.  Corp.  109  Mass.  283 ;  West- 
Held  V.  Mavo,  122  Mass.  100,  23  Am.  Rep. 
292:  Lowell  t.  GlidUen,  159  Mass.  317,  34 
N.  E.  459  (conccdc'd)  :  Hoston  v.  Coon,  175 
Mass.  283,  6(i  N.  K.  2N7 :  Detroit  v.  Chaffee, 
70  Mich.  80,  37  N.  \V.  8.'<2  (action  author- 
ized hv  clmrtcr);  Wahasha  v.  Routhworth, 
,14  Minn,  70.  55  N.  W.  818;  Kilrov  T.  St. 
Louis,  —  Mo,  — ,  145  S.  W,  709;  Memphis 
y.  Miller,  7H  Mo.  .*pp,  07;  Independence  v. 
Missouri  P.  R.  Co.  86  Mo,  App.  585;  Omaha 
■10  L,lt.A.(N,S.) 
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which  he  had  purchased  from  the  person  io- 
jured;*  and  it  also  fotlowa  that  when  the 
perion  iojured  receives  a  earn  of  money  from 
the  wrongdoer  And  releases  him  from  liabil- 
ity, the  municipality  is  likewise  releaBed;  * 
and  that  where  an  action  is  brought  joint- 
ly against  the  city  and  the  wrongdoer,  a 
□onBuit  against  the  wrongdoer  alone  is  im- 
proper, And  will  be  set  aside  at  the  in- 
Htance  ol  the  city.  *  In  other  words,  a 
judgment  against  the  ei^,  and  in  favor  of 
the  creator  of  the  dangerous  condition,  can- 
not h6  upheld.  ■ 

It  has  been  said  that  one  who  constructs, 
for  instance,  an  area  in  a  sidewalk,  does  so 
upon  the  implied  condition  that  he  will 
maintain  it  in  a  proper  and  safe  condition.'' 
The  municipality  and  the  actual  wronjidoer 
are  not  joint  tort  feasors,  at  least,  within 
the  meaning  of  the  rule  forbidding  recourse 
between  such  persons.  *  Indeed,  it  is  held 
that  if  the  defendant's  n^ligent  creation  of 
a  dangerous  condition  was  the  proximate 
cause  of  an  accident,  he  cannot  escape  lia- 
bility for  indemnity  to  the  city,  although 
the  injury  resulting  from  tlie  accident  was 
perhaps  augmented  by  an  attendant  condi- 


was  solely  responsi 
cause  of  want  of  permission  of  the  city,  or 
for  other  reasons,  operations  conducted  in 
the  street  are  unlawful,  the  condition 
created  is  deemed  to  be  a  nuisance,  render- 
ing the  author  liable  for  any  damage  nhich 
the   municipality   is   compelled   to   pay,   ir- 

alone  had  caused  for  its  own  interest  and 
convenience.  The  town  is  prevented  from 
interfering  with  the  building  of  the  railroad 
by  the  authority  of  the  legislature,  until 
the  company  has  completed  its  works;  yet, 
while  in  this  condition,  it  is  held  liable  for 
neglect  which  it  has  no  power  to  prevent. 
It  ia  equitable,  therefore,  that  the  party 
whose  absolute  duty  it  is  to  restore  the  road 
to  its  former  state  of  usefulness  should  in- 
demnity it  from  the  consequences  of  such  a 
liability;  and  it  appears  to  us  that  it  would 
he  unjust  to  apply  to  the  town,  under  these 
circumstances,  the  principle  that  tbere 
shall  he  no  contribution  between  joint 
wrongdoers." 

>  Blocker  r.  Owensboro,  129  Ky.  75,  110 
S.  W.  369. 

•  Brown  v.  Louisburg,  126  N.  C.  701,  78 
Am.  St.  Rep.  677,  36  S.  E.  166. 

■  Kilroy  T.  St  Louis,  —  Mo.  — ,  145  S. 
W.   769. 

9  San  Antcmlo  t.  Talerico,  98  Tex.  151, 
81   S.  W.  518. 

T  Omaha  v.  Philadelphia  Mortg.  It  T.  Co. 
8R  Neb.  519.  I2B  N.  W.  996. 

(Schneider  v.  Augusta,  118  Ga.  610.  *3 
S.  E.  459. 

s  I'lius,  if  a  defective  gas  box  in  the  street 
is  the  proximate  cause  of  the  fall  of  a 
pedestrian,  the  gas  company  cannot  escape 
40  t.R.A.(NS.l 


respective  of  the  question  of  negligence  in 
creating  or  guarding  the  condition,  lo 

The  remedy  of  the  person  injured  against 
the  municipality  is  cumulative,  and  there- 
fore it  is  no  answer  for  the  actual  wrong- 
doer, who  is  sued  for  indemnity,  to  say 
that  the  injured  person  might  have  recov- 
ered directly  in  an  action  against  him.  11 
And  the  fact  that  the  municipality  has  re- 
covered indemnity  from  the  person  obstruct- 
ing the  street  does  not  preclude  it  from 
maintaining  a  subsequent  action  for  indem- 
nity when  it  is  again  held  liable  upon  an- 
other cause  of  action  arising  from  the  ssOM 
accident  1*  The  city's  right  to  indemnity 
from  one  who  placed  building  materials  in 
the  street  is  not  affected  by  the  fact  that 
the  defendant  was  engaged  under  a  contract 
with  the  city,  in  constructing  a  building 
upon  a  lot  belonging  to  it  1* 

In  a  Canadian  case  decided  in  1ST6,  the 
right  of  a  municipality  to  recover  over  was 
denied  upon  the  ground  that  its  breach  of 
duty  to  keep  its  streets  in  a  safe  condition 
rendered  it  a  wrongdoer  jointly  with  the 
person  who  placed  the  obstruction  in  the 
street.  1*  But  this  rule  has  since  been 
changed  by  statute.  >■ 

In  Wisconsin  the  question  is  governed  by 
a  statute  which  expressly  makes  one  who 
creates  a  dangerous  condition  in  the  street 
primarily  liable,  and  provides  that  the  city 
may  be  sued  in  the  same  action  with  the 
one  so  primarily  liable,  but  that  the  court 
shall    suspend    execution    against   the    city 

]  liability  for  indemnity  to  the  municipality, 
upon  the  ground  that  the  pedestrian's  in- 
jury was  the  more  serious  because  she  fell 
into  a  depression  in  the.  pavement  for  which 
the  city  was,  and  the  gas  company  was  not, 
responsible.  District  of  Columbia  v.  Wash- 
ington Gaslight  Co.  9  Mackey.  39. 

10  McXaughton  v,  Elkhart,  85  Ind.  384. 

11  Chesapeake  t  0.  Canal  Co.  v.  Allegany 
County,  57  Md.  201,  40  Am.  Rep.  430. 

l»  Newbury  v.  Connecticut  t  P.  River  R. 
Co.  2S  Vt  377. 

l*For  it  is  held  that  in  such  circum- 
stances the  city's  contract  for  the  erection 
of  the  building  is  not  an  implied  license  to 
pile  building  materials  in  the  street  with- 
out compliance  with  ordinances  in  respect 
thereto.  Rochester  v.  Mpntgomery,  72  N. 
Y.  65. 

"Vespra  v.  Cook,  20  U.  C.  C.  P.  182. 

"Atkinson  v.  Chatham,  28  Ont  App. 
Rep,  523.  And  this  statute  probably  ac- 
counts for  other  decisions  which  apparently 
assume  that  the  municipality  may  recover 
indemnity  in  a  proper  case,  and  which  are 
more  concerned  witli  the  question  whether 
the  particular  tacts  of  the  case  warrant 
such  relief.  Toronto  R.  Co.  v.  Toronto,  24 
Can.  8.  C.  589;  Rice  v.  Whitby,  28  Ont 
Rep.  698;  Mitchell  v.  Hamilton,  Z  Ont  U  , 
Rep.  68,  ja| 


lies 
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until  execution  Against  the  person  primarilj 
liable  sball  liave  been  returned  unutitfled, 
In  whole  or  in  part,  i' 

In  this  connection  it  ia  to  be  noted  tb«t 
in  soma  eaies  municipoJitiea  h%,ve  been  denied 
the  Tight  to  recover  over  agninst  persona  al- 
leged to  have  been  reaponaible  for  danger- 
oos  conditions  in  its  streets,  upon  the 
ground  that  there  waa  no  duty  on  the  part 
of  such  person  to  keep  the  streets  in  a  safe 
condition.  For  instance,  there  are  some 
cases  which  hold  that,  in  the  absence  of  a 
atatutor;  declaration  to  the  contrary,  there 
Ib  no  duty  on  the  part  of  an  abutting;  owner 
to  keep  the  street  or  sidewalk  in  front  of 
bis  premises  free  from  defects  or  obstruc- 
tions. Such  cases,  of  course,  do  not  come 
within  the  scope  of  this  note,  for  thej  es- 
sentially mean  that  the  abutter  was  not 
negligent,  because  he  owed  no  duty.  A  dia- 
euBsion  from  this  point  of  view  of  the  caaea 
involving  the  right  of  a  municipnlity  which 
has  been  held  liable  for  injuries  from  an  un- 
safe condition  of  the  streets,  to  recover  over 
ftgainat  the  owner  or  ofcupant  of  abutting 
property,  ia  to  be  found  in  an  earlier  vol- 


1  thia 


ea.  IT 


..  Prima  IV  o 


The  right  of  the  municipalitj  to  a  re- 
covery in  the  case  of  a  defectife  sidewalk 
has  been  held  to  depend  upon  the  question 
whether  it  was  the  primary  duty  of  the  de- 
fendant, as  between  himself  and  the  munici- 
pality, to  keep  the  sidewalk  in  front  of 
his  premises  in  repair,  so  aa  not  to  cause 
accident  or  injury;  and  that  where  such 
duty  is  primary,  recovery  over  by  the  mu- 

J<  For  caaea  involvin((  this  statute,  »ee 
Raymond  v.  Shehojpan,  76  Wis.  S35.  45  N. 
W.  125:  Coopnr  v.  Waterloo,  88  Wis.  433, 
60  N.  W.  714;  Fife  v.  Osbkoah,  8S  Wis.  540, 
62  K.  W.  S41 :  Somers  v.  Marshfieid,  SO 
Wis.  SO,  62  N.  W.  S37. 

IT  See  the  note  to  Seattle  t.  Puget  Sound 
Improv.  Co.   12  L.R,.4.(N.S.)    949. 

w  Detroit  V.  Chaffee,  70  Mich.  80,  37  N. 
W.  882;  Ashley  v.  Lehigh  4  W.  Coal  Co. 
232  Pa.  425,  81  Ati.  442. 

I*  Thia  position  was  tnken  in  Durant  v. 
Palmer.  29  N.  J.  L.  544,  in  reaching  the 
conclusion  that  where  the  abutter  is  direct- 
ly sued  by  the  person  injured  through  a 
dangerous  condition  in  the  sidewalk,  tlie 
former  cannot  be  heard  to  say  that  the 
action  should  have  been  brought  against  the 
municipality.  One  reason  assigned  was 
that  the  city  was  entitlpd  to  be  indemniflc.l 
by  the  author  of  t)ie  olwtruction  for  the 
damafren  recovered,  and  that  such  author 
waa  primarily  liable  for  the  injury  sus- 
tained. And  it  was  held  in  Wabasha  v, 
40  L.R.A.(N.S.) 


nicipality  may  be  hod.  U  And  the  view 
is  sometimes  taken  that  where  one,  by  his 
affirmative  act,  creates  a  dangeroiu  condi- 
tion in  the  highway,  he  is  charged  with  the 
primary  duty  to  keep  it  in  a  safe  condi- 
tion; and  that  in  such  circumatances,  the 
parties  are  not  *n  pari  delicto.  U  So,  it 
is  declared  that,  as  between  a  private  cor- 
poration occupying  the  street,  and  the  mn- 
nicipality,  the  duty  and  liability  of  the 
former  is  primary,  and  that  of  the  cHy 
secondary. »  But  it  is  probably  more  ac- 
curate to  say,  as  has  been  said  in  the 
case  of  a  street  railroad  upon  which  the 
duty  has  been  Imposed  of  keeping  the  street 
in  repair,  that,  oj  between  a  pedestrian  and 
itself,  the  city  is  primarily  liable  for  inju- 
ries resulting  from  defects,  hut  that,  as 
between  the  city  and  the  railway  company, 
the  latter  is  primarily  liable,  and  may  be 
compelled  to  indemnify  the  former  for  any 
damages  it  has  been  compelled  to  pay. " 

But  even  where  the  municipality's  duty 
is  regarded  as  primary,  it  is  held  entitled 
to  recovery  over  if  there  are  no  other  cir- 
cumstances which  disentitle  it  to  relief. 
Thus,  it  ia  held  that  although  municipal 
corporations  are  primarily  liable  for  in- 
juries occasioned  by  obstructions  or  defeeB 
in  their  streets  or  sidewalks,  yet  if  they 
are  without  fault  themselves,  they  have 
a  remedy  over  againet  the  party  who  is  at 
fault,  and  who  bos  so  used  the  streets  or 
sidewalks  as  to  produce  the  injury.  **  For 
it  is  declared  that  the  fact  that  the  city  is 
primarily  liable  for  an  injury  occasioned 
by  the  insecurity  of  its  streets  affords  no 
reason  why  tbe  person  who  creates,  per- 
mits, or  continues  a  nuisance  without  tbe 
concurrenoe  of  the  city,  should  not  pay  it 
for  his  Wrongful  act.  *»  Indeed,  it  is  this 
very  fact,  namely,  that  its  liability  is  pred- 

Southworth,  S4  Minn.  79,  65  N.  W.  818. 
that  where  a  trapdoor  is  placed  in  a  side- 
walk for  the  convenience  of  abutting  prop- 
erty, the  duty,'  as  between  the  property 
owner  and  the  city,  of  maintaining  it  in  s 
safe  condition,  devolves  upon  the  former. 
See  also  on  this  point  Independence  v,  Mis- 
souri P.  R.  Co.  B6  Mo.  App.  685;  Raleigh 
V.  North  Carolina  R.  Co.  129  N.  C.  285,  40 
S.  E.  2. 

WMooney  v.  Ediaon  Electric  IlluminatiBg 
Co.  IRS  -Mass.  547,  70  N.  E.  833. 

"I  Blooraington  v.  Chicago,  I.  &  L.  R.  Co. 
—  Ind.  App.  — ,  98  N.  E.  188. 

MRobbins  V.  Chicago,  4  Wall.  657.  18  L 
ed.  427 ;  Washington  Gaslight  Ca  v.  District 
of  Columbia,  181  U.  S.  31B,  40  L.  ed.  7)2,  :S 
Sup.  Ct.  Rep.  S64. 

wQridley  v.  Bloomington,  68  III.  47; 
Chesapeake  Jt  0.  Canal  Co.  t.  Allegan v 
Countv,  57  Md.  201.  40  Am.  Rep.  «0:  Chi- 
1  cago  T.  Robbins,  2  Black,  418,  17  L.  ed.  29S. 
In  the  last  case  the  court  said:  "The  rule 
I  of  law  is,  that  one  of  two  joint  wrongdoers 
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lies 


icated  01  its  constTUctiTe  breach  of  thtB 
primaiy  duty,  mtber  than  upon  actual  or 
active  fault,  that  takes  the  situation  out 
of  the  rule  against  recourse  between  per- 
sons in  pari  delicto,  and  allows  it  to  obtain 
indemnity  from  the  person  whose  actual 
fault  caused  the  accident.  Or,  as  has  been 
said,  white  it  is  true,  that  the  municipalitj 
is  liable  to  the  partj  injured,  it  is  under 
no  obligation  to  shield  the  actual  wrongdoer 
from  the  consequence  of  his  own  neglect.  ** 
Where,  however,  the  city's  duty  in  re- 
spect of  streets  or  sidewalks  is  not  merely 
primary,  but  is  exclusive,  it  cannot,  of 
course,  claim  contribution  or  indemnity, 
since,  aa  already  noted  in  this  discussion, 
there  is  no  duty  upon  the  part  of  the  de- 
fendant of  which  liability  may  be  predicat- 
ed; the  cases  in  which  contribution  or  in- 
demnity has  been  denied  upon  this  ground 
are,  of  course,  of  no  value  in  any  aspect  of 
the  present  discussion.  Indeed,  as  already 
stated,  a  treatment  from  this  point  of  view 
of  a  municipality's  right  of  recovery  over 
against  an  abutter  has  already  been  given 
in  thia  series.  U 

h.  FaiUtre  to  remedy  eondUiott. 

Since,  in  the  absence  of  actual  participa- 
tion in  the  speciSc  act  creating  a  danger- 
ous condition  in  its  liighway,  a  municipal- 
iiy's  liability  to  one  who  is  thereby  injured 


is  predicated  of  a  constructive  breach  of 
its  general  duty  to  maintain  its  highways 
in  a  safe  condition,  the  length  of  time  dur- 
ing which  the  defect  or  obstruction  existed 
and  the  manner  of  notice,  actual  or  con- 
structive, of  its  existence,  is  not  material 
in  an  action  by  it  for  indemnity  against  the 
author  of  tbe  danger,  and  cannot  be  made 
so  upon  the  theory  that  after  notice  of  the 
danger,  its  failure  to  remedy  it  or  cause  ^t 
to  be  remedied  constituted  negligence  which 
would  defeat  a  recovery  against  the  actual 
wrongdoer.  M  For  the  mere  failure  of  the 
municipality  to  repair  or  remedy  the  con- 
ditions does  not  of  itself  place  the  parties 
HI  port  delicto. "  Certainly  the  court  can- 
not say,  as  a  matter  of  law,  merely  from 
the  fact  that  the  municipality  failed  to 
remedy  the  dangerous  condition,  that  it 
is  guilty  of  such  negligence  as  renders  it 
equally  guilty  with  the  original  wrongdoer, 
so  as  to  warrant  the  application  of  the  rule 
against  recourse  between  joint  wrong- 
doers. ••  To  disentitle  tbe  city  to  indem- 
nity upon  the  ground  that  it  failed  to  guard 
the  dangerous  condition  after  notice  of  its 
creation,  it  must  appear  that  it  had  notice 
that  tbe  defect  or  obstruction  was  left 
without  guards  or  other  protection,  it  not 
being  sufficient  that  it  was  notified  merely 
that  the  condition  had  been  created.  ■>  So, 
the  failure  of  a  city  to  repair  a  sidewalk 
upon  the  owner's  failure  to  do  so  after  no- 


cannot  have  contribution  from  the  other. 
It  is  difficult  in  this  case  to  see  how  the 
rity  was  to  blame,  and  least  of  all  bow 
Bobbins  can  impute  blame  to  it.  Robbins 
desired  to  erect  a  large  storehouse,  and 
add  to  its  convenience,  wished  to 
tlie  earth  in  the  sidewalk  in  front  of  hi 
lot.  Without  express  permission  from  the 
city,  but  under  an  implied  license,  he  makes 
the  area.  No  license  can  be  presumed  from 
the  city  to  leave  the  area  open  and  un- 
guarded even  for  a  single  night.  The 
privilege  extended  to  Robbins  was  for  his 
bencBt  alone,  and  the  city  derived  no  ad- 
vantage from  it,  except  incidentally.  Rob- 
bins  impliedly  agreed  with  the  city  that  it 
he  was  permitted  to  dig  the  area,  for  his 
own  beneBt,  that  he  would  do  it  in  such  a 
manner  as  to  save  the  publio  from  danger 
and  the  city  from  harm.  And  be  cannot 
now  say  that  true  it  is  you  gave  me  per- 
mission to  make  the  area,  but  you  neglected 
your  duty  in  not  directing  me  how  to  make 
it,  and  in  not  protecting  it  when  in  a 
dangerous  condition.  If  this  should  be  the 
law,  there  would  be  an  end  to  alt  liability 
over  to  municipal  corporations,  and  their 
rights  would  have  to  be  determined  by  a 
ililTerent  rule  of  decision  from  the  rights  of 
private  persons." 

M  Wobum  v.  Boston  A  L.  R.  Corp.  109 
Mass.  2S3. 

u  See  the  note  to  Seattle  v.  Puget  Sound 
Improv.  Co.'  12  L.R.A.(N.S.)   649, 
40  L.H.A.(N.S.)  7 


••Hamden  v.  New  Haven  4  N.  Co.  27 
Conn.  158;  Waterbury  v.  Waterbury  Trac- 
tion Co.  74  Conn.  1E2,  50  Atl.  3,  cited  with 
approval  in  Gregg  v.  Williamson,  1G5  N.  C. 
18,  70  S.  E.  1070. 

"  Waterbury  v.  Waterbury  Traction  Co. 
74  Conn.  162,  60  Atl.  3;  Portland  v. 
Richardson,  64  Me.  4S,  89  Am.  Dec.  720; 
Baltimore  4  0.  R.  Co.  v.  Howard  County,  111 
Md.  176,  post,  1172,  73  Atl.  eS6  (in  which  the 
county  failed  for  a  period  of  three  years  to 
erect,  or  cause  to  ba  erected,  guards  or  rail- 
ings upon  the  approach  to  a  bridge  con- 
structed by  the  defendant  railroad  company, 
subsequent  appeal,  113  Md.  4U4,  77  Atl. 
B30);  Lowell  v.  Boston  4  L.  R.  Corp.  23 
Pick.  24,  34  Am.  Dec.  33;  Milford  v.  Hol- 
brook,  9  Allen,  17,  85  Am.  Dee.  735;  West 
Boylston  v.  Mason,  102  Mass.  341;  Woburn 
V.  Boston  &  L.  R.  Corp.  109  Moss.  2B3; 
Loweii  V.  Glidden,  159  Mass.  317,  34  N.  E. 
459;  Holyoke  v.  Hadley  Water  Power  Co. 
174  Mass.  424,  54  N.  E.  639;  Boston  v. 
Coon,  175  Mass.  283,  66  N.  E.  287;  Inde- 
pendence V.  Missouri  P.  R.  Co.  88  Mo.  App. 
583;  Seattle  v.  Puget  Sound  Improv.  Co. 
47  Wash.  22,  12  L.K.A.(N.S.)  949,  125 
Am.  St.  Bep.  884,  91  Pac.  266,  14  Ann.  Cas. 
1045. 

(■Baltimore  &  O.  R.  Co.  v.  Howard 
County,  113  Md._404,  77  Atl.  930. 


» Norwich  7.  Breed,  . 
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ttoe  does  not  affect  its  rigbt  to  indemnity 
from  tbe  owner,  although  the  ordinance  im- 
poiing  the  duty  to  repair  upon  the  owner 
provides  that  upon  his  failure  to  do  lo  after 
notice,  the  municipal  authoritiei  ma;  make 
the  repair*,  and  charge  the  expense  thereof 
to  the  owner.  «> 

A  good  reason  for  upholding  the  munici- 
pal itj's  right  to  indemnity,  although  ita 
failure  to  remedy,  or  cauae  to  be  remedied, 
the  dangeroue  condition,  may  have  eoutrib- 
uted  to  the  injury,  It  thua  itated  in  a 
Mauachuaette  caae:  "Although  the  towna 
were  required  by  law  to  keep  their  high- 
ways safe  and  conTenient  for  travelera  and 
all  other  peraona  lawfully  passing  thereon, 
and  became  liable  for  their  negligence  in  this 
particular  to  the  person  who  was  injured 
by  the  obstruction  which  the  defendant  had 
placed  in  the  way,  they  were  under  no  ob- 
ligation to  him  to  shield  him  from  the  con- 
sequences of  his  own  illegal  act.  If  the 
person  injured  had  preferred  a  claim  for 
compensation  and  indemnity  against  him, 
he  [would  have]  bad  no  defense  under  which 
be  could  have  successfully  resisted  it.  He 
ought  not  to  be  in  any  more  favorable  con- 
dition merely  because  the  claim  in  the  first 
Instance  was  made  againit  a  party  whom  he 
was  bound  to  indemnify  and  save  from 
loss.'ll  And  since  negligence  cannst  be  im- 
puted to  a  city  from  the  manner  of  its  ex- 
ercise of  a  govemmentHl  function,  the  fact 
that  ita  failure  in  the  exercise  of  that  func- 
tion, to  light  a  street,  caused  or  contributed 
to  an  accident  occurring  on  a  defective  por- 
tion of  the  street,  does  not  affect  its  right 
to  indemnity  from  the  person  upon  whom, 
as  between  himself  and  the  municipality, 
the  primary  duty  of  keeping  the  street  in 
repair  at  that  point  devolved.  •<  Of  course, 
it  cannot  be  successfully  contended  that  the 
plaintiff  is  not  entitled  to  Indemnity  unless 
the  defendant  is  solely  responsible  by  its 
negligence  for  the  accident,  for  such  a  rule 
would  prevent  a  recovery  in  every  indemnity 
case  growing  out  of  negligence,  because,  as 
to  third  parties,  the  negligence  of  tlie  plain- 
tiff is  cither  admitted  or  established  by 
judgment.  •• 

so  Ashley  v.  Lehigh  ft  W.  Coal  Co.  232  Pa. 
425,  81  Atl.  442. 

•iRH-ansey  v.  Chace,   18  Gray,  303. 

MBIoomington  v.  Chicago.  I.  &  L.  R.  Co. 
—  Ind.  App.  ~,  98  N.  E.  188. 

IS  lialtimore  &  O.  R.  Co.  v,  Howard 
County,  113  Md.  404,  77  Atl.  B30. 

MDpnison  v.  Sanford,  2  Tex.  Civ.  App. 
B8I,  21   S.  W.  784. 

tSMcNaugbton   v.   Elkhart,   65   Ind.   384. 

WGridley  v.  Bloominston,  68  111.  47; 
Canton  v.  Torrance.  151   111.  App.   129. 

"  Waterbury  v.  Watcrbury  Traction  Co. 
74  Conn.  152,  50  Atl.  3;  Centerville  v. 
Woods.  5T  Ind.  192;  New  York  v.  Corn,  133 
40  L.R.A.(N.S.) 


On  tbe  other  band,  the  city  ia  net  o- 
titled  to  indemnity  where  ita  liability  ii 
predicated  of  the  improper  manner  in  wfaicli 
it  conatrueted  a  lidewalk,  althou^  tbe  neg- 
ligence of  a  lighting  company  in  failing 
to  keep  a  lamp  lighted  may  have  eontribnt- 
ed  to  the  accident.** 

c.  Conaent  to  or  aupenHMatt  mf  ttcts. 
Where  the  dangerous  condition  is  created 
in  a  street  without  the  permiaaioB,  exprcsi 
or  implied,  of  the  municipality,  the  same 
is  deemed  to  be  a  nuisance  which  renden 
tha  author  liable  for  any  damage  which 
the  municipality  has  been  compelled  to  pay, 
irrespective  of  whether  the  author  wa>  tc- 
tually  negligent  in  creating  or  maintaining 
tbe  condition  without  proper  aaf^iiards.  ^ 
And  the  fact  that  the  act  or  operation  emt- 
ing  the  dangerous  condition  was  performed 
in  pursuance  of  express  autbority  or  pei. 
misaion  of  the  city  does  not  affect  it>  right 
to  indemnity.  *■  For  municipal  consent  to 
create  an  excavation  or  other  dangerous 
condition  in  the  street  is  not  conaent  that 
the  work  shall  be  carried  on  in  an  unlawful 
manner,  or  that  the  dangerous  condition 
aball  bt)  let  unguarded.  "  And  a  reservation 
of  power  on  tbe  part  of  the  municipality  to 
revoke  the  license  in  case  of  failure  to  com- 
ply with  the  terms  does  not  affect  tbe  lia- 
bility of  the  licensee.  **  And  the  fact  that 
a  permit  to  give  an  exhibition  la  made  "aub- 
ject  to  euch  restrictions  and  safeguards  as 
the  police  department  may  determine  it 
necessary"  does  not  deprive  the  city  of  the 
right  to  indemnity  in  tbe  case  of  one  who 
ia  killed  by  an  explosion  of  fireworks  so 
maintained  or  handled  as  to  constitute  ■ 
nuisance.  ■■  So,  the  fact  that  a  person  eon- 
ducting  operations  in  the  street  adopts  pre- 
cautionary measures  under  the  direction  o: 
the  mpyor  does  not  relieve  the  fomaer  from 
the  duty  of  adopting  such  additional  meas- 
ures as  the  safety  of  travelers  require;  and 
therefore  he  cannot  urge  his  cooipliann 
with  the  directions  of  the  mayor  to  defeat 
the  city's  right  to  be  indemnified  for  dam- 
ages which  it  has  been  compelled  to  pay  to 
a  person  thereby  injured. *0 

App.  Div.  1,  117  N.  Y.  Supp.  fil4;  Brown 
V.  Louisburg,  12S  N.  C.  701,  78  Am.  St. 
Rep.  677,  S6  S.  E.  166;  Corsicana  t.  Tobin. 
83  Tex.  Civ.  App.  462,  67  8.  W.  319. 

M  Troy  V.  Troy  A  L.  B.  Co.  49  N.  Y.  657. 

W  New  York  v.  Hearst,  142  App,  Div.  343, 
126  N.  Y.  Supp.  B17.  And  an  abutting 
owner  cannot  escape  liability  to  the  city  for 
damages  which  it  has  been  compelled  to 
pay  for  injuries  inflicted  by  the  fall  of  a 
defective  awning,  by  showing  that  tbe  mu- 
nicipality's chief  of  police  inspected  and  ac- 
cepted the  awning.  Byne  v.  Americus,  8  Ga. 
App.  48,  64  &.  E.  285. 

loottumwa  t.  Parks,  43  lowi,  lit. 
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In  reapect  of  a  prWate  corporation  occu- 
pjiug  a  itreet,  which,  for  inatance,  allowa 
the  street  to  become  charged  with  electric- 
ity, and  the  municipalitj  which  may  be 
said  negligently  to  aulTer  the  highway  to 
remain  thus  charged,  the  liability  of  the 
former  resta  solely  upon  the  commonUw ; 
that  of  the  latter,  solely  upon  the  statute; 
the  private  corporation  has  nothing  to  do 
with  the  negligence  chained  against  the 
city,  and  the  city  hBB  nothing  to  do  with  the 
negligence  charged  against  the  private  cor- 
poration; tbe  liability  of  the  city  depends 
upon  statutory  conditions  and  is  limitfd  in 
amount,  while  tbe  liability  of  the  other  de- 
pends upon  conditiona  entirely  different,  and 
ia  measured  only  by  tbe  amonnt  of  damages 
suffered  by  the  plaintiff. *I  Permission  by 
tbe  municipal  authoiitiea  to  use  a  street 
under  the  sidewalk  in  connection  with  abut- 
ting property  does  not  change  the  liability 
of  tbe  property  owner,  hut  he  ia  bound  at 
his  peril  to  keep  the  Btreet  in  a  safe  con- 
dition as  it  DO  excavation  had  been  made. 
In  other  words,  he  is  anawerable  for  the 
consequences,  regardleas  of  the  question  of 
negligence,  on  the  theory  that  the  munici- 


pality cannot  license  a  nuisance,  and  that 

tbe  permission  la  founded  upon  the  condi- 
tion that  the  street  shall  not  suffer  on  ac- 
count of  tbe  use  made  of  it. «  And  ■  mu- 
nicipal license  to  place  obstructions,  such 
as  building  materials,  for  instance,  in  a 
street,  while  relieving  the  licensee  from  lia- 
bility to  indictment  or  other  prosecution 
For  obstructing  the  street,  does  not  author- 
ize him  to  erect  and  maintain  a  nuisance; 
and  dott  not  therefore  absolve  him  from  lia- 
bility for  injuries  resulting  from  hia  fail- 
ure properly  to  guard  tbe  same.  *■  Right 
here  Texas  sounds  a  discordant  not«,  as 
Texas  sometimes  does,  the  court  of  civil  ap- 
peals taking  the  view  that  if,  notwithstand- 
ing its  ordinance  against  the  obstruction -of 
streets,  a  city  consents  to  or  acquiesces  in 
tbe  piling  of  lumber  in  a  street  for  a  long 
period  of  time,  it  cannot  be  held  to  be  ■ 
victim,  free  from  conscious  wrong,  so  as  to 
avoid  the  operation  of  the  rule  against  re- 
course between  Joint  tort  feasors.  M  Still 
the  court  of  civil  appeals  holda  that  im- 
plied consent  to  make  an  excavation  in  a 
street  is  deemed  only  to  authorize  tbe  work 
to  be  done  carefully  and  in  compliance  with 


*l&uch  was  the  argument  in  Mooney  r, 
Edison  Electric  Illuminating  Co.  185  Mass. 
547,  70  N.  E,  933,  in  reaching  the  conclu- 
sion that  in  no  sense  were  the  private  cor- 
poration and  the  municipality  joint  tort 
feasors,  and  that  therefore  a  joint  action 
could  not  be  maintained  against  them  by 
one  who  was  injured. 

4>Wickwire  v.  Angola,  4  Tnd.  App.  2S3, 
30  N.  E.  917.  Bee  also  District  of  Colum- 
bia Y.  Baltimore  &  P.  R.  Co.  1  Mackey,  314, 
holding  that  the  consent  of  the  municipality 
to  the  making  of  an  excavation  in  the  street 
does  not  affect  its  right  to  indemnity;  and 
that  tbe  licensee  is  liable  over  to  the  city 
for  resultant  damage,  tliougb  he  was  not 
negligent  in  the  execution  of  the  work  au- 
thorized. 

«  Seneca  Falls  v.  Zaiinski,  8  Hun,  671. 

«  Galveston  v.  Gonzales,  8  Tex.  Civ.  App. 
538.  25  S.  W.  978.  In  this  case  the  court 
said:  "In  this  case  Perkins  &  Company  were 
the  original  wrongdoers,  and  whether  or  not 
the  city  could  recover  indemnity  of  them 
must  depend  on  the  question  whether  or  not 
it  partook  'consciously  in  the  wrong.'  The 
evidence  shona  that  for  years  before  the 
plaintiff  was  hurt,  Perkins  &  Company  bad 
kept  lumber  piled  at  this  place,  with  the 
knowledge  of  the  city  authorities;  that  on 
the  complaint  of  a  citizen,  at  one  time,  a 
clerk  of  Perkins  k  Company  was  ordered  to 
remove  the  lumber,  and  that  he  did  remove 
some  of  it  for  a  short  while,  but  soon  put 
other  lumber  there,  aiid  kept  it  there  con. 
tinuoualy  up  to  the  time  when  plaintiff  re. 
ceived  her  injury.  This  notice  was  given 
in  the  'winter  of  IBOB,'  which  may  have 
been  more  than  a  year,  and  must  have  been 
40  t-RAlN-S.) 


more  than  four  months,  before  the  accident- 
There  was  evidence  from  which  the  jury 
might  have  inferred  that  it  was  the  habit 
of  lumber  dealers  to  keep  timbers  piled  in 
the  streets  and  on  the  sidewalks.  This  must 
have  been  done  with  the  knowledge  of  the 
city  government.  The  inference  would  not 
be  a  violent  one  that  there  was  a  tacit  con- 
sent and  connivance  by  tbe  city  in  such 
use  of  its  streets.  Under  this  state  of  facta, 
can  it  be  said  that  it  was  shown  beyond 
controversy  that  the  city  was  guilty  of  no 
'conscious  wrong.'  but  was  a  mere  victim, 
or  that  it  participated  in  an  act  which  it 
supposed  to  be  lawful!  We  think  not.  The 
habitual  piling  of  such  obstructions  in  the 
streets  was  an  open  violation  of  the  ordi- 
nances, and  was  in  itself  unlawful.  The  act 
or  omission  from  which  the  injury  ensued 
did  not  consist  in  the  negligent  doing  of  a 
lawful  act,  nor  was  such  act  or  omission 
one  which  the  parties  concerned  could  be- 
lieve to  be  lawful.  .  .  .  We  do  not 
mean  to  hold  that  in  no  case  could  a  city 
be  allowed  to  recover  of  one  who  has  placed 
in  its  streets  an  obstruction  which  has 
caused  an  injury  for  whifh  it  has  been  com- 
pelled to  pay.  Sp  long  as  the  facts  do  not 
warrant  the  charge  that  tbe  city  has  con- 
nived at  and  assented  to  the  maintenance  of 
the  nuisance,  it  should,  we  think,  be  entitled 
to  indemnity  from  the  perpetrator  of  the 
wrong.  But  where  it  is  thus  a  participant 
in  the  violation  of  the  ordinances,  it  would 
be  agninst  sound  poliey  to  recognize  a  doc- 
trine which  would  enable  it  to  shield  itself 
from  the  consequences  of  its  own  wrong,  so 
long  as  it  could  rely  upon  the  responsibil- 
ity of  solvent  parties  to  reimburse  id" 
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ordinuicea  as  to  guarding  dangera,  and  that 
it  nay  recover  over  from  one  failing  to  ob- 
HTVe  the   required   precautions.  "^ 

Where  the  nuisance  consiats  merely  in 
tlM  location,  and  not  in  the  use,  guarding, 
or  proper  maintenance  of  the  obstruct  ion 
to  which  the  itiunicipality  baa  consented, 
the  partiei  are  deemed  to  be  in  pari  delicto 
nitbin  tbe  ruie  against  recourse  between 
joint  wrongduera.  **  Thia  latter  principle 
has  been  regarded,  though  erroneoualy,  it 
ia  tbouglit,  as  making  coDseot  a  bar  to  a 
claim  tor  indemnity,  so  as  to  disentitle  a 
municipality  which  has  conwnted,  for  in- 
stance, to  the  placing  of  a,  grating  in  the 
sidewalk,  to  recover  over  for  damages  caused 
by  defects  in  the  original  construction.  *' 
But  a  complete  answer  to  this  is  found  in 
other  deciaioni  from  the  same  jurisdiction, 
declaring  that  consent  by  a  municipality  to 
a  person  to  do  a  lawful  act  merely  permits 
it  to  be  done  in  a  careful,  prudent,  and  law- 
ful manner,  and  that  when  it  is  performed 
in  any  other  manner,  and  injury  to  third 
persons  ensues,  the  author  of  the  injury  ia 
liable  therefor.  U  The  correct  rule  aeemi 
to  be  thn.t  if  the  municipality  permits  a 
thing  to  be  done  upon  the  higbwaT  whioh 
is  in  its  very  nature  unlawful,  and  will 
necessarily  reauit  in  a  dangerous  nuiiance, 
and  it  is  called  upon  to  pay  damages,  it  can- 
not recover  over  againat  its  licensee,  since 
both  are  tii  pari  deliclo;  but  that  if  the 
permit  is  to  do  a  thing  wbicb  may  or  may 
not  result  in  a  dangeroua  nuiaanee,  accord- 
ing to  the  manner  and  the  circumstances  in 
which  the  licensee  acts,  and  he  acts  in  such 
a  way  as  to  create  a  dangerous  obatruction 
or  nuisance,  the  municipality  may  recover 
over  from  ita  licensee  any  damages  which 
it  has  been  obliged  to  pay,  because  In  such 
a  case  the  parties  are  not  in  pari  (Ulicto.  ** 

MCnrsicana  v.  Tobin,  23  Tex,  Civ.  App. 
492,  67  S.  W.  319. 

M  Thus,  where  a  company  baa  contracted 
to  light  the  city  streets,  and  places  a  pole 
with  the  city's  consent  in  such  a  position  as 
to  render  it  dangerous,  the  city  is  deemed 
to  be  in  pari  delicto  with  the  company,  and 
is  not  entitled  to  indemnity  for  damages 
which  it  has  been  compelled  to  pay  by  one 
thereby  injured,  Geneva  v.  Brush  Electric 
Co.  50  Hun,  581,  3  N.  Y,  Supp.  595. 

«  Thus,  tlie  case  of  Geneva  v.  Brush  Elec- 
tric Co.  BUpra,  was  aaid  in  Canandaigua  v. 
Foster,  81  Hun,  147.  30  N.  Y.  Supp,  686, 
affirmed  in  158  ^.  Y.  35<I,  ii  L.R.A.  5.14,  86 
Am.  St..  Rep.  575,  50  N,  E.  97J,  to  make  re- 
covery over  out  of  the  question  in  respect  of 
defects  in  the  original  construction  of  the 
Rrating.  This,  however,  ia  clearly  a  misap- 
prehennion  of  the  Geneva  ease,  for  it  placcH 
its  decision  expressly  upon  the  ground  that 
the  nuisance  consisted  in  the  mere  location, 
and  not  in  the  use,  manner  of  placing,  qnd 
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the  like.  And  it  ia  to  be  observed  that  tit 
Canaudaigua  case  allows  the  municipality 
to  recover  over  upon  the  ground  that  tb* 
defect  which  caused  the  injury  was  tk 
result  of  «  reconstruction  of  the  gn^ 
ing  without  the  municipality's  consent, 
— a  very  thin  distinction   at  the  most. 

U  Port  Jervis  v.  First  Nat.  Bank,  99  N 
Y,  656;  New  York  v.  Brady,  81  Hun,  440, 
30  N.  Y.  Supp.  1121,  affirmed  in  151  N.  Y, 
8U,  45  N.  E.  1122. 

WThis  is  the  doctrine  of  New  York  t 
Hearat,  142  App.  Div.  343,  126  N.  Y.  Sup: 
017,  holding  that  a  municipality  .did  l.-i 
place  itself  to  pari  delicto  with  one  eoga^ 
in  exploding  fireworks,  so  aa  to  diaentiih  it 
to  indemnity  in  the  cose  of  one  tber-'b; 
killed,  by  the  mere  fact  that  it  bad  duriTi; 
s  political  campaign,  suspended  an  ordi- 
nance forbidding  the  eiplosion  of  fireworb. 
since  such  action  on  the  city's  part  did  hm 
neceaaarily  and  as  a  matter  of  law  permii 
the  creation  of  a  nuisance,  it  being  said  thai 
such  an  exhibition  might  or  might  not  be  i 
nuisance,  depending  upon  the  place  at  whit^ 
it  was  given  and  the  surrounding  circuai 
stancea;  and  that  one  who  availed  bimaeli 
of  such  dispensation  was  bound  not  to  in 
so  in  Buch  an  unlawful  manner  as  to  create 
1*  A.  W. 


MABTIiAND  COURT  OF  APP£.U^. 


HOWARD  COUNTY  COMMISSIONEBS. 

(Ill  Hd.   176,  73  Ail.  056.) 

Indemnity  ^  Joint  tart  tensors  —  neg- 
ligence of  one  conatTDCtively  liable  — 

1.  Mere  delay  by  public  authorities  for 
a  period  of  three  years,  to  place  a  barrie^r 
along  a  bridge  approach  rendered  iinsii'^ 
by  a  change  in  the  grade  by  a  railroad  c^-m- 
pany,  is  not  such  delinquency  as  will  pr^ 
vent  them  from  recovering  over  against  tf". 
railroad  oompany  in  case  they  are  held  li- 
able for  injuries  due  to  the  absence  of  thv 

Note.  —  Conoluaivenesa  of  fadffment 
again^  a  oortatractive  tort  feasor  in 
a  mibeeqaent  action  for  eonlHbMtion 
or  indemnity. 

For  a  discuaaion  of  the  various  pha-ics  of 
the  Bubstantive  question  of  the  r^bt  of  one 
constructively  liable  for  a  tort  to  recour 
indemnity  or  contribution  from  the  per^.>:i 
actually  responaible  tor  ita  commission,  f^ 
the  note  to  Scott  v.  Curtis,  ante.  1147,  and 
the  other  notes  therein  referred  to.  Tb^ 
limitations  as  to  scope,  enumerated  in  those 
notes,  also  apply  to  tbia. 

From  the  note  to  Scott  v.  Curtis,  aoi*- 
1147,  and  the  other  notes  to  which  it  referi 
it  ifl  clear  that  the  rule  which  forbids  con- 
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'udgnicnt  —  against  one  con  sir  actively 
liable  for  tort  —  effect  on  Indemni- 
tor. 

2.  In  case  the  one  alleged  to  be  ultimate- 
J  liable  for  an  injuiy  due  to  a  defect  in  a 
ligliwaf  did  not  participate  io  an  action 
«  hold  the  public  autboritiea  liable  for  the 
njury,  the  judgment  obtained  against  such 
LUthoriticH  is  not  conclusive  upon  hint  as  to 
.he  facts  neceeaarj  to  make  a  cause  of  ac- 
ton, although  it  iB  admisaible  in  evidence 
o  Bhow  that  suit  wa»  brought  and  recovery 


3.  In  an  action  by  con 
^o  hold  a  railroad  company  liable  for  dam- 
i.ges  which  tliey  had  been  compelled  to  pay 
secause  of  a  defect  in  a  highway  due  to  a 


change  made  by  the  company,  evidence  ia 
adniBsible  as  to  the  condition  of  the  road 
before  the  changes  were  made  and  the  char- 
acter  of  the   changea. 

Appeal  —  Rdmlssion  of  Irrelerant  evi- 
dence —  nonprejudicial  error. 
4.  The  admission  in  an  action  by  ooun^ 
commissioners  to  hold  a  railroad  company 
liable  for  personal  injuries  for  which  they 
had  been  compelled  to  pay,  because  of  a  de- 
fect in  a  highway  alleged  to  have  been  due 
to  the  act  of  the  railroad  company,  of  an 
agreement  made  after  the  accident  under- 
taking to  relieve  the  railroad  company  from 
further  liability  after  making  certain  chang- 
es in  a  highway,  is  not,  although  irrelevant, 
Srejudicial  error,  because  having  no  teu- 
ency  to  prejudice  defendant's  case. 

(June  30,  1909.) 


;ribution  or  indemnity  between  joint  tort 
feasors  does  not  operate  to  prevent  one  who 
has  been  guilty  of  no  actual  wrong,  but  has 
nevertheless  been  held  liable  for  the  acts  of 
unother,  to  recover  indemnity  from  such 
3ther.  The  present  Inquiry,  of  course,  has 
to  do  with  the  question  of  how  far  the  ac- 
tion for  indemnity  and  the  parties  thereto 
are  controlled  and  concluded  by  the  farmer 
judgment. 

OonclueiTenesa  upon  present  plaintiff. 
The  plaintiff  in  tbe  action  for  indemnity 
ia  eoncltided  by  a  judgment  in  the  former 
action  rendered  against  him,  and  in  favor 
□f  his  codefendant,  against  whom  he  is  now 
seeking  indemnity.  Kansas  City  v.  Mitche- 
ner,  85  Mo.  App.  30;  Seattle  v.  Northern 
P.  R.  Co.  63  Wash.  129,  114  Pae.  103B. 


Having  had  notice  of  the  former  action, 
and  having  failed  to  come  in  and  defend, 
the  present  defendant  cannot  object  to  the 
conclusiveness  of  th«  judgment  upon  the 
ground  that  the  issues  were  erroneously  re- 
ferred, because,  the  action  being  in  tort,  it 
was  triable  by  a  jury.  Preacott  v.  LeConte, 
83  App.  Div.  4S2,  82  N.  T.  Supp^  411,  af- 
firmed without  opinion  ia  178  N.  ¥.  686,  TO 
K.  E.  1108. 


iy  of  notloe  of  prior  luiL 

It  has  been  generally  declared  that  the 
iiltimal«  fact  of  the  liability  of  the  author 
of  the  act  which  occasioned  the  injury  does 
not  depend  upon  his  having  had  notice,  or 
its  equivalent,  of  the  former  action  against 
the  person  who  is  also  liable  for  the  dam- 
age occaaioned  by  virtue  of  his  constructive 
duty  in  the  premises;  but  that  the  former's 
liability  rests  upon  his  original  liability  to 
all  persons  who  may  have  suffered  damages 
from  his  affirmative  act  of  negligence.  The 
only  object  of  the  notice  in  such  a  case  is  to 
enable  the  defendant  in  tbe  former  suit  to 
avail  himself  of  his  right  to  impi^se  the 
burden  of  the  defense  upon  the  party  ulti- 
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mately  liable,  and  to  estop  tbe  author  of  the 
injury  by  the  judgment  recovered  from 
again  contesting  the  facts  upon  which  such 

i'udgment  depends.  Port  Jervia  t.  First 
Tat.  Bank,  QG  N.  Y.  650.  In  other  words, 
the  absence  of  notice  or  its  equivalent  does 
not  affect  the  right  of  action  for  indemnity; 
and  although  a  minor  Pennsylvania  court 
holds  that  in  such  circumstances  tbe  judg- 
ment is  not  admissible  as  a  part  of  the  case 


effect  of  the  omission  to  give  notice  is  simply 
to  impose  upon  the  present  plaintiff  the 
burden  of  again  litigating  the  matter  and 
establishing  the  actionable  facts,  and  that 
the  farmer  judgment  is  admissible  in  evi- 
dence for  this  purpose.  Baltimore  Si  0.  R. 
Co.  T.  Howard  County,  113  Md.  40*,  77  Atl. 
B30;  Port  Jervis  v.  First  Nat.  Bank,  96  N. 
Y.  G50;  Oceanic  Steam  Nav.  Co.  v.  Cam- 
pania Transatlantica  li^spanola,  144  N.  Y. 
BB3,  39  N.  E.  360. 

The  United  States  Supreme  Court  takes 
the  view  that  the  defendant  in  the  action 
for  indemnity  need  not  have  beeu  given 
actual  notice  of  the  prior  suit,  and  that  he 
is  bound  by  the  judgment  therein  if  he  bad 
knowledge  that  such  suit  was  pending.  Chi- 
cago v.  Robbins,  2  Black.  41S,  IT  L.  ed.  298; 
Robbins  v.  Chicago,  4  Wall.  657,  IB  L.  ed. 
427. 

And  especially  where  a  party  knows  that 
the  injury  was  caused  hy  hiniBclf  and  no 
one  else,  and  that  if  a  recovery  is  had,  it 
will  be  because  of  his  neglect  and  wrong,  it 
is  BufRcieat  that  he  had  knowledge  of  the 
pendency  of  the  suit  and  could  defend  if  he 
so  desired.  Missouri  P.  R.  Co.  v.  Twiss, 
36  Neb.  267,  37  Am.  St.  Rep.  437,  63  N.  W. 
76. 

On  the  other  hand,  the  view  is  taken  that 
mere  knowledge  of  the  pendency  of  tbe  for- 
mer action  is  insuOicient  to  bind  the  in- 
demnitor, and  that  he  must  have  been  re- 
quested and  given  an  opportunity  to  defend 
(Seattle  v.  Korthern  P.  R.  Co.  4T  Wash. 
552,  92  Pac.  411),  or,  at  least,  must  have 
been  notified  that  the  defendant  in  that 
action  claimed  a  right  of  recovery  over 
(Oskaloosa  v.  Finkerton,  61  Iowa,  697,  1  N. 
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APPEAL  bj  defendant  from  a  judgment 
of  the  Circuit  Court  for  Carroll  Coun- 
ty in  plnintilTa  favor  in  aa  action  brought 
to  bold  dtfentlant  liable  for  damages  which 
plaintiff  bad  been  compelled  to  paj  becauae 
of  defendant's  alleged  wrongful  act  and  neg- 
lect.    Serersed. 

The  facta   are   stated   in  the  opinion. 

MeBsrs.  Francis  Meal  Parke  and  James 
A.  C.  Bond  for  appellant. 

Uesari.  John  E.  Dempster  and  Onj  "Vl. 
Steele  for  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the 

The  question  in  this  ease  is  one  of  in- 
demnity, and  arises  in  the  following  man- 
ner:    On  the  13th  of  September,  1907,  Mrs. 

W.  089)  ;  and  that  a  notiM  to  come  in  and 
Bsaume  the  defense  is  insuMcient  where  it 
does  not  state  the  cause  or  nature  of  ac- 
tion, or  show  in  what  way  the  person  noti- 
fied may  be  interested  (Lebanon  v.  Mead, 
64  N.  IT.  a,  4  Atl.  392). 

And  where  the  person  injured  brought  a 
joint  action  against  tho  constructive  and  the 
actual  wrongdoer,  and  afterwards  discon- 
tinued as  to  the  latter,  it  was  held  that  the 
latter  was  in  the  same  position  that  he 
would  have  been  if  he  bad  not  been  joined 
In  the  action  in  the  first  instance,  and  that 
since,  after  tlie  discontinuance  as  to  him, 
the  city  did  not  request  him  to  enter  and 
defend  the  suit,  the  judgment  tbevein  had 
no  force  or  effect  against  him.  Boston  t. 
Brooks,  187  Mass,  EKfl,  73  N.  E.  208- 

And  it  is  held  that  the  party  originally 
sued  cannot  exclude  the  one  from  whom  he 

firoposes  to  seek  indemnity  i[  he  is  held 
iable,  from  defending  the  original  suit,  and 
then  claim  that  the  judgment  is  binding 
bpou  bim;  and  thereiore  a  notice  ia  insuf- 
ficient which  informed  the  present  defend- 
ant that  the  former  suit  whs  ponding,  and 
that  he  would  be  looked  to  for  indemnity 
and  expected  to  assist  in  the  prosncution 
of  that  suit,  where  no  olfcr  was  made  to 
surrender  the  defense  of  that  suit  to  him. 
Consolidated  Hand-Method  Lasting  Mach. 
Co.  T.  Bradley,  171  Mass.  127,  68  Am.  St. 
Rep.  409,  60  N.  E.  464. 

So,  it  is  held  that  the  defendant  Is  not 
concluded  by  the  prior  judgment,  where  he 
was  refused  the  right  to  aid  in  the  defense 
of  the  former  action  (Lewiaton  v.  laaman, 
IS  Idaho,  6S3,  115  Pac.  41)4);  as,  for  in- 
stance, where  he  offered  a  good  defense  to 
the  former  action  and  the  defendant  therein 
failed  to  nlead  it  (Pentflev.  Northern  P,  R. 
Co.  47  Wa»h,  652,  l>2  Pac.  411,  Mihsequent 
appeal,  S3  Wash.  129,  114  Pac.  103S}. 

— effect  of  notice  or  its  equivalent. 

Where  the  prcflrnt  defendant  had  notice 
of  the  former  suit  or  its  equivalent,  the 
judgment  therein  is  cnnclusive  upon  him,  so 
far  as  it  relates  to  maltrrs  nei'eiiarily  in- 
cluded in  tho  adjudication.  Washington 
40  L.R.A.(N.S.) 


Agnes  Hill,  widow  of  Alexander  8.  Hi!'., 
lata  of  Baltimore  county,  deceased,  re- 
covered a  judgment  for  £6,000  and  co£U 
for  the  death  of  her  husbaud  by  reason  U 
the  alleged  negligence  of  the  county  oam- 
missioners  in  permitting  a  public  higtavtii 
to  be  so  maintained  as  to  be  nnsafe  fat 
public  traveL  The  judgment  was  paid  ti 
the  county,  and  this  suit  ia  brought  I; 
ttie  county  against  the  appellant  corpori- 
tion  as  the  alleged  actual  wrongdoer,  to  re- 
cover the  amount  it  was  compelled  to  pi; 
Tbe  public  road  where  the  accident  hap- 
pened waa  situate  in  Howard  county,  ani 
was  under  the  control  aud  superriaion  d 
the  county  commissioners.  The  road  Ik 
out  of  Howard  county  over  the  PatapsK 
river  to  the  village  of  Ilcbeater,   in  Bait:- 

Gaslight  Co.  v.  District  of  Coltunhia,  Ml 
U.  S.  316,  40  L.  ed.  712,  16  Sup.  Ct  Btp 
564;  Bloomington  v.  Roush,  13  IH.  ApF 
341;  Harrodflburg  v.  Vanarsdall,  148  Kt. 
607,  —  L.R.A.[S.S.)  — ,  147  S.  \V.  ]: 
Chesapeake  t  O.  Canal  Co.  v.  AllegaiT 
County,  67  Md.  201,  40  Am.  Rep,  430; 
Rochester  v.  Montgomery,  7fi  N.  Y.  65: 
Reynolda  t.  Alderman,  54  Misc.  73,  103  N. 
Y.  Supp.  663 ;  Grand  Forks  v.  Paalsness.  19 
N.  D.  293,  anU,  1158,  123  JJ.  W,  878 ;  Rob- 
bins  T.  Chicago,  4  Wall.  667,  18  L.  ed.  427; 
Todd  T.  Ciiicngo,  18  HI.  App.  665;  Mr- 
Naughton  v.  Elkhart,  85  Ind.  384;  BIooe- 
ington  T.  Chicago,  L  &  L.  B.  Co,  —  Ind. 
App.  — ,  98  N.  E.  188;  Campbell  t.  Somer- 
ville,  114  Mass.  334;  Lebanon  v.  Mead,  t* 
N.  H.  8,  4  Atl.  392;  Boston  4  M.  R.  Co.  t. 
Brackett,  71  N.  H.  494,  53  Atl.  304;  Port 
Jervis  T.  First  Nat  Bank,  98  N.  Y.  550; 
Beneca  Falls  v.  Zalinaki,  8  Hun,  671;  Fowltr 
T.  Jersey  Shore,  17  Pa,  Super,  Ct,  SCO: 
Pawtucket  v.  Bray,  20  R.  I.  17,  78  Am. 
St.  Rep.  837,  37  Atl.  1), 

In  other  words,  tbe  judgment  la  conclnsin 
that  the  plaintiff  in  the  first  action  wu 
entitled  to  recover  (Port  Jervis  T,  Erie  R. 
Co.  69  Misc.  823,  111  N.  Y.  Supp.  861  )  from 
the  plaintiff  in  the  present  action.  Wate^ 
bury  V.  Waterbury  Traction  Co.  74  Cona. 
152,  60  Atl.  3;  McArthor  v.  Ogletree,  4  Gl 
App.  429,  81  S.  £.  869  j  Faith  v.  Atlanta. 
78  Ga.  779,  4  S.  E.  3;  Catterlin  v.  Prank- 
fort,  79  Ind.  647,  41  Am.  Rep.  627;  BlooB- 
ington  V.  Chicago,  I.  A  L.  R.  Ca  —  lad. 
App.  — ,  9S  N.  E.  188;  Harrodsbuif  v. 
Vsnaradall,  148  Ky.  507,  —  LJ{.A.<X.S.l 
— ,  117  S.  W.  1;  Oceanic  Steam  Nar.  C* 
V.  Compania  Transatlantica  Espanola,  134 
N.  Y.  461,  30  Am.  St.  Eep.  633,  3!  N.  E 
987;  Lexington  v.  ;Etna  Indemnity  Co.  ISo 
N.  C.  219,  71  S.  E.  214;  Grand  Forki  t. 
Faulsness,  19  N.  D.  293,  ante,  1158,  123  N. 
W.  878;  Reading  v.  Reiner,  167  Pa.  41,  31 
Atl.  357. 

Specifically,   the   judgment  ia  conclnsive. 

— that  the  injury  occurred  as  tbe  result 
of  the  neglifrent  act,  or  the  negligent  ciea- 
tion  or  maintenance  of  the  condition,  al- 
leged. Todd  v.  Chicago,  18  111.  App.  666; 
Waterbury   t.   Waterbury   Traction   Ool  74 
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more  count j,  over  and  o cross  a  bridge 
which  was  used  by  the  citizens  of  those 
counties  iu  passing  and  repassing  to  and 
from  their  respective  counties.  Tlie  bill 
of  particulars  filed  in  the  case  of  Hill  v. 
County  Commissioners  states  that  the  death 
of  Dr.  Hill  was  caused,  first,  by  the  wrong- 
ful act,  neglect,  and  default  of  the  county 
commissioners  of  Howard  county  in  auCFer- 
iag  their  public  road  in  Howard  county, 
near  the  village  of  Ilcheiter,  at  the  time 
of  the  fall  and  the  injuries  so  sustained 
therefrom,  and  for  a  long  time  previoui 
thereto,  to  be  so  constructed,  out  of  repair, 
or  so  maintained,  as  to  be  unsafe  for  travel, 
by  reason  of  defendant  having  or  leaving 
a,  steep  or  dangerous  embankment  or  abut- 
ment of   the   bridge,  to  wit,  the  upstream 

Conn.  163,  SO  Atl.  3;  District  of  Columbia 
V.  Baltimore  &  P.  R.  Co.  1  Mackey,  314; 
MoArtbor  v.  Ogletree,  i  Ga.  App.  429,  61 
S.  E.  839;  Canton  v.  Torrance,-151  III.  App. 
129;  Bloominfcton  v.  Roush,  13  lit.  App. 
34] ;  Todd  v.  Chicago,  IB  111.  App.  585;  Cat- 
terlin  v.  Frankfort,  7B  Ind.  547,  41  Am. 
Rep.  627;  McNaughton  \.  Elkhart,  85  Ind. 
384;  Bloomington  v.  Chicago,  1.  &  L.  R.  Co. 
—  Ind.  App.  — ,  98  N.  E.  188;  Coata  v. 
Yochim,  104  La.  170,  28  So.  992;  Veaiie 
V.  Penobscot  R.  Co.  49  Me.  119;  Portland  v, 
Richardson,  64  Me.  46,  S9  Am.  Dec.  720; 
Boston  V.  Worthington,  10  Gray,  498,  71 
Am.  Dec.  678;  Milford  v.  Holbrook,  9  Allen, 
17,  85  Am.  Dec.  73S;  West  Boylston  t. 
Mason,  102  Mass.  341 ;  Campbell  v.  Somar- 
ville,  .114  Mass.  334;  Lincoln  v.  First  Nat. 
Bank,  67  Neb.  401,  60  L.S.A.  923,  108  Am. 
St.  Rep.  690,  93  N.  W.  698;  Boston  k  M. 
R.  Co*  V.  Sargent,  72  N.  H.  455,  67  Atl. 
fl88;  Seneca  Falls  v.  Zallnski,  B  Hun,  B71; 
New  York  V.  Brady,  81  Hun,  440,  30'  N.  Y. 
Supp.  1121,  affirmed  in  151  N.  Y.  611,  45 
N.  E.  1122;  New  York  v.  Corn,  133  App. 
Div.  1,  117  N.  Y.  Supp.  514;  New  York  v. 
Hearst,  142  App.  Div.  343,  128  N.  Y.  Supp. 
917;  New  York  v,  Lloyd,  148  App.  Div. 
146,  133  N.  Y.  Supp.  118;  Reading  v. 
Reiner,  167  Pa.  41,  31  Atl.  357 ;  Fowler  v. 
Jersev  Shore,  17  Fa.  Super.  Ct.  366;  Seattle 
V.  Saulez,  47  Wash,  365,  92  Pac.  140 ;  Seattle 
V.  Regan,  S2  Wash.  262,  132  Am.  St.  Rep. 
983,  100  Pac.  731; 

— and  that  it  was  not  caused  either  by 
the  intervening  act  of  a  stranger  (Byne  v. 
Americus,  S  Ga.  App.  48,  64  S.  E.  285),  or 
the  contributory  negligence  of  the  person  in- 
jured. Waterbury  v.  Waterbury  Traction 
Co.  74  Conn.  152,  50  Atl.  3;  Todd  v.  Chica- 
ao,  18  HI.  App.  566;  McNaughton  v.  Elk- 
hart, 85  Ind.  384;  Portland  v.  Richardson, 
54  Me.  46,  69  Am.  Dec.  720;  Boston  v. 
Worthington,  10  Gray,  498,  71  Am.  Dec. 
679;  Boston  4  M.  R.  Co.  v.  Sargent,  72  N. 
H.  465,  57  Atl.  688  (joint  judgment  against 
plaintiff    and     defendant,    which     plaintitT 

¥aid)  ;  Oceanic  Steam  Nav.  Co.  v.  Campania 
ransatlantica  Espanola;  144  N,  Y.  663,  39 
N.  E.  360;  New  York  v.  Brady,  61  Hun. 
440,  80  N.  Y.  Supp.  1121,  affirmed  in  151 
40  L.R.A.(N.S.) 


wing  or  retaining  wall  thereof,  without 
guards,  railings,  or  safeguards,  or  without 
sufficient  guards,  railings,  or  safeguards 
to  provide  against  dangers  ensuing  from, 
or  which  might  reasonably  ensue  from, 
ordinary  and  reasonable  uee  of  the  road  as 
a  public  highway  at  the  place  tbereon;  and, 
second,  that  the  death  of  Dr.  Hill  was 
caused  by  the  wrongful  act,  neglect,  and 
default  of  the  county  commissioners  of 
Howard  county,  in  suffering  the  bridge  at 
the  Howard  county  side  thereof,  at  the  time 
of  th«  fall  and  the  injury  auatained,  and 
for  a  long  time  previous  thereto,  to  be 
and  remain  with  an  unsafe  and  dangerous 
approach  or  embankment,  to  wit,  a  steep 
and  dangerous  retaining  wall  farming  the 
left  or  upstream  edge  of  said  Howard  coun- 

N.  Y.  611,  46  N.  E.  1122;  Prescott  v. 
LeConte,  83  App.  Div.  4S2,  82  N.  Y.  Supp. 
411,  affirmed  without  opinion  In  178  N.  Y. 
685,  70  N.  E.  1108;  New  York  v.  Corn,  133 
App.  Div.  1,  117  N.  Y.  Supp.  614;  New  York 
V.  H^rst,  142  App.  Div.  343,  126  N.  Y. 
Supp.  917;  Fowier  v.  Jersey  Shore,  17  Pa; 
Super.  Ct.  366;  Seattle  v.  ^nlez,  47  Waab. 
385,  92  Pac.  140; 

—and  that  the  damages  ate  flied  by  the 
amount  of  the  former  judgment  Waterbury 
V.  Waterbury  Traction  Co.  74  Conn.  162,  60 
Atl.  3;  McArthor  v.  Ogletree,  4  Qa.  App. 
429,  61  8.  E.  859;  Todd  v.  Chicago,  18  111. 
App.  666;  Catterlin  t.  Frankfort,  79  Ind. 
547,  41  Am.  Rep.  627;  McNaughton  v.  Elk. 
hart,  86  Ind.  3S4;  CosU  v.  Yochim,  104  La. 
170,  28  So.  992;  Veazie  v.  Penobscot  R.  Co. 
49  Me.  119;  Portland  v.  Richardson,  64  Me. 
48,  89  Am.  Dee.  720;  Boston  v.  Worthing- 
ton, 10  Gray,  490,  71  Am.  Dec.  878;  Bloom- 
ington T.  Chicago,  I.  A;  L.  R.  Co.  —  Ind. 
App.  — ,  98  N.  E.  188;  Lincoln  v.  First  Nat. 
Bank,  67  Neb.  401,  60  L.R.A.  923,  108  Am. 
St.  Rep.  890,  93  N.  W.  698;  Missouri  P.  R. 
Co.  T.  Twiss,  35  Neb.  267,  37  Am.  St.  Rep. 
437,  53  N.  W.  76;  Oceanic  Steam  Nav.  Co. 
V.  Compania  Transatlantica  Espanola,  134 
N.  Y.  401,  30  Am.  St.  Rep.  685,  31  N.  E. 
987,  subsequent  appeal,  144  N.  Y.  663,  39 
N.  E.  360;  Troy  v.  Troy  t  L.  R.  Co.  3 
Lans.  270;  Seneca  Falls  v.  Zaiinski,  S  Hun, 
571;  New  York  v.  Brady,  81  Hun,  440,  30 
N.  Y.  Supp.  1121,  affirmed  in  161  N.  Y. 
fill,  45  N.  B.  122;  Prescott  v.  LeConte,  83 
App.  Div.  482,  82  N.  Y.  Supp.  411,  affirmed 
without  opinion  in  178  N.  Y.  585,  70  N.  E. 
1108;  Vogemann  v.  American  Dock  A  Trust 
Co,  131  App.  Div.  216,  115  N.  Y.  Supp,  741 ; 
New  York  v.  Corn,  133  App.  Div,  1,  117 
N.  Y.  Supp.  6U]  New  York  v.  Hearat,  142 
App.  Div.  343,  128  N.  Y.  Supp.  917;  New 
York  V.  Llayd,  148  App.  Div.  146,  133  N.  Y. 
Supp.  118;  Islington  V.  j^tna  Indemnity 
Co.  166  N.  C.  219,  71  S.  E.  214;  Reading 
V.  Reiner,  187  Pa.  41,  31  At!.  357;  Fowler  v. 
Jersey  Shore,  17  Pa,  Super.  Ct.  366;  Seattle 
V.  Saulez,  47  Wash.  385,  02  Pac,  140:  Grand 
Trunk  R.  Co,  v.  l.atham,  63  Me.  177.  But 
it  is  held  that  the  plaintllT  may  recover 
only  single  damages,  where  hjs  liability  in  - 
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tf  approach  or  embanknieiit  of  the  bridgt, 
without  gumrda,  railingH,  or  aafcguarda,  or 
without  *ufficieilt  or  adequato  fpiHrdi,  rail- 
ings, or  aaf«guardi  to  provide  against  dan- 
gen  BTJaing,  or  which  might  reuonablj 
ariM,  from  the  ordinary  and  reaaanahle  UM 
of  the  bridge  and  the  approach  thereof  as 
part  of  the  pnblio  highway ;  and  that 
whilst  Dr.  Hill  wa*  driving  as  aforesaid 
on  and  along  the  road  to  and  upon  the 
approach  and  abntment  of  the  bridge,  at 
the  time  and  place  in  Howard  coiinty,  and 
while  luing  due  and  reaaonable  ear«  and 
caution,  unavoidablj'  drove  over  the  wing 
or  retaining  wall  of  the  abutment  so  form- 
ing the  edge  or  aide  of  tbe  approach  or 
abutment  'of  the  bridge,  and  from  tbe  fall 
resulting  he  received  mortal  injuries  from 
wbich  death  ensued. 

Tbe  declaratiou  in  ths  present  ease  al- 
leges practically  tbe  same  negligence 
against  this  defendant  corporation;  that  is, 
that  in  or  about  the  year  1902^1003,  the 
Baltimore  &  Ohio  Railroad  Company  in 
the  relocation  of  its  right  of  way  and  the 
.  roadbed  and  tracks  of  its  railroad,  under 
and  by  virtue  of  the  authority  of  its  chart- 
er granted  by  the  state  of  Maryland,  ob- 
structed and  changed  the  location  of  thr 
highway  as  it  then  wae,  and  also  dumped 
or    placed    large    quant  it  let    of    earth    and 


stones  tberein,  thereby  raising  the  surfux 
thereof  as  it  approached  the  bridge  abo<t 
the  level  it  had  previously  been,  and  by  *o 
doing  rendered  the  road  at  the  ^proack 
to  the  bridge  unsafe  and  dangeroua  by  na- 
son  ot  the  fact  that  the  wing  walls  of  tht 
abutments  mentioned  no  longer  extended 
above  the  bed  of  tbe  road  of  sufficient 
height  to  guard  the  traveling  public  frtn 
going  out  of  tile  road  over  the  embank- 
ments thereof  into  the  river  below,  a  di>- 
tanoe  ot  about  18  feet;  that  it  was  tbe 
duty  f>l  the  defendant  to  have  raised  Uk 
abutment*  or  wing  walls  to  their  tonnn 
height  above  the  leyel  of  tbe  bed  of  the 
highway,  or  to  have  provided  and  msii- 
tained  suitable,  sate,  and  proper  guard 
rails  at  this  point  to  prot«ct  those  using 
the  road  from  going  over  the  embankmenL 
so  that  all  persons  (together  with  tbeir 
horses,  vehicles,  etc.)  desiring  to  travel  in 
and  upon  tbe^  road,  and  to  cross  and  reenni 
the  bridge,  might  do  so  with  safety  t? 
night  or  by  day,  while  using  due  care  and 
caution.  It  also  charges  that  by  reason 
of  its  failure  to  raise  the  abutments  or  wing 
walls  along  the  embankments  thereof  in 
Howard  oounty,  to  their  former  height 
above  the  level  of  the  highway  a«  they  ex- 
isted before  the  surface  of  the  same  wsi 
raised  by  tbe  defendant,  or  by  placing  ade- 


excess  thereof  In  the  former  action  was 
based  on  his  own  constructive  negligence. 
I^well  V.  Boston  4  L.  R,  Corp.  23  Pick.  24, 
34  Am.  Dee.  33. 

As  to  whether  a  judgment  against  one 
person  is  prima  facie  evidence  of  the  amount 
of  damages  against  another  liable  over,  who 
had  no  notice  of  the  original  suit,  ses  the 
not*  lo  le  L.R.A.{N.B.)  911. 

Ths  only  effect  of  the  settling  of  the  for- 
mer buit  without  judgment  is  to  leave  open 
the  questions  which  would  hsve  been  con- 
clusive upon  the  present  defendant  it  a 
judgment  had  been  rendered.  Wabasha  v. 
fiouthworth,  S4  Minn.  79,  S5  N.  W.  HIS. 

The  jud)n"cnt  is,  of  course,  not  conclusive 
as  to  matters  not  litigated  or  material  to 
tbe  recovery  in  the  former  suit  ( Boston  k 
M.  R.  Co.  T.  Sargent,  70  N.  H.  299,  47  Atl. 
OOS,  tor  subsequent  appeal,  see  72  N.  H. 
455,  67  Atl.  888;  Boston  k  M.  R.  Co.  v, 
Brackett,  71  N.  H.  494,  53  Atl.  304;  Fowler 
V.  Jersey,  Shore,  17  Pa.  Super.  Ct.  306), 
and  even  if  notiSed  ot  tbe  former  action,  the 
present  defendant  ii  not  estopped  to  show 
that  he  was  under  no  duty  in  respect  of  the 

f articular  act  or  condition,  and  that,  for 
hat  or  other  reasons,  it  was  not  through 
his  fault  that  the  accident  happened,  Chi- 
cago V.  Robbins,  2  Black.  418,  IT  L.  ed.  29S ; 
Byne  v.  Americus,  6  Ga.  App.  48,  64  S,  E. 
285;  McDonald  v.  Loekport,  28  111.  App. 
167;  Catterlin  v.  Frankfort,  7B  Ind.  547, 
41  Am.  Rep.  627:  McNau^hton  v.  Elkhart, 
85  Ind.  384;  Elkhart  v.  Wickwire,  87  Ind. 
77;  Boston  v.  Worthington,  10  Gray,  408, 
40  L.R.A.{N.S.) 


71  Am.  Dec  678;  Bloomington  ».  Chicago. 
I.  4,  L.  R.  Co.  —  Ind.  App.  — ,  93  N.  E. 
188;  Lansing  v.  Detroit,  L.  ft  N.  R.  Co.  129 
Micb.  403,  89  N.  W.  64;  St.  Joseph  v.  Unios 
R.  Co.  116  Mo.  630,  38  Am.  St.  Rep.  626. 
22  S.  W.  794;  Lincoln  v.  First  Nat.  Bank, 
67  Neb.  401,  60  L.R.A.  923,  J08  Am.  St 
Rep.  890,  93  N.  W.  6B8;  Troy  v.  Trov  k  I. 
R.  Co.  3  Lans.  270;  New  York  v.  Llofd,  148 
App.  Div.  148,  133  N.  Y.  Supp.  118:  Grand 
Forks  V.  Paulsnesa,  19  N.  D.  293,  a.nte.  115S. 
123  N.  W.  878:  Reading  v.  Reiner.  167  Ft. 
41.  31  Atl.  357;  Fowler  v.  Jersey  Shore.  IT 
Pa.  Super.  Gt.  388;  Richmond  v,  Sitterding. 
101  Va.  354,  65  L.R.A.  445.  99  Am.  St.  Rep 
879,  43  S.  E.  562;  Seattle  v.  lUjian,  ii 
Wash.  262,  132  Am.  St.  Hep.  963.  100  Par. 
731.  Indeed,  it  is  held  that  if  the  record 
does  not  show  that  tbe  present  defendant 
was  the  author  of  the  act  or  condition,  tV 
plaintiff  must  establish  such  fact  in  order 
to  render  tlie  judgment  conclueive  (CobOH 
V.  Morrison,  42  Hun,  216)  ;  but  the  present 
defendant  is  estopped  to  deny  that  he  vai 
negligent  where,  because  he  had  direct  con- 
trol of  the  premises  or  condition,  the  negli- 
gence which  the  former  action  establish«il 
was  necessarily  his  ncglif^enee  (Blooming- 
ton  V.  Roush,  13  III.  App.  339). 

And  a  former  judgment  does  not  prevest 
the  defendant  from  asserting  that,  althans*) 
both  he  and  the  plaintiff  were  in  the  wrong. 
yet,  as  between  themselves,  there  is  ne  good 
reason  why  he  should  indemnify  the  plain- 
tiff (Weatfleld  Gas  ft  Mill.  Co.  v.  Noblesville 
ft  E.  Gravel  Road  Co.  13  Ind.  App.  481,  H 
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qaate  and  Bufflcient  guard  rails  tliereon  to 
provide  BgRinst  the  danger  ensuing  or 
which  might  ensue  from  the  use  of  the 
Toad  and  bridge  as  a  public  higJiway  at 
this  place,  whereby  the  citizens  of  said 
county  and  the  public  generally  were  un- 
able to  pass  and  repass  over  the  bridge 
with  safety,  while  uaing  due  care  as  they 
had  been  accustomed  to,  and  thereby  the 
defendant  by  this  neglect  suffered  and  per- 
mitted the  plaintiff  to  become  liable  to  the 
citixens  of  the  county  and  the  public  gen- 
erally for  all  damages  that  might  accrue 
to  the  property  and  person  of  the  citizens 
of  the  county  and  the  public  generally,  for 
injuries  received  in  traveling  over  the  high- 
way, accruing  by  reason  of  the  unsafe  con- 
dition thereof  eauaed  by  the  changing  of 
the  roadb<>d  and  the  surface  thereof,  (oade 
by  the  defendant  without  guarding  and 
protecting  the  same.  It  further  alleges 
that  the  death  of  Dr.  Hill  was  caused  and 
occurred  by  reason  of  the  unprotected  and 
unguarded  approach  to  the  bridge  and  the 
embankments  thereof,  caused  by  the  action, 
omission,  and  work  of  the  defendant  corpo- 
ration, and  that  the  defendant  is  bound 
in  law  to  reimburse  and  pay  to  the  plain- 
tiff the  damages  and  losses  it  has  been 
compelled  to  pay  out,  occasioned  or  ac- 
cruing  by    the    defendant's    wrongful    act 


and  neglect.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintilT 
for  tha  sum  of  36,606  with  interest  and 
costs,  and  from  this  judgment  the  defend- 
ant corporation   has   appealed. 

There  were  thirty-two  bills  of  excep- 
tions reserved  at  the  trial  of  the  case. 
Thirty  of  them  relate  to  the  admission  or 
rejection  of  testimony,  one  to  the  overrul- 
ing of  the  defendant's  special  exception  to 
the  plaintiff's  first,  second,  and  fourth 
prayers,  and  the  remaining  exception  to 
the  granting  of  the  plaintiffs  prayers  and 
to  the  defendant's  rejected  prayers.  The 
duty  imposed  upon  county  commissioner* 
in  this  state  under  SS  1  and  2  of  article  . 
25  of  the  Code,  and  the  legal  liability-  on 
the  part  of  the  county  for  injuries  from 
a  neglect  of  duty  to  keep  the  roads  in  re- 
pair and  in  a  safe  condition,  have  been  set- 
tled by  repeated  decisions  of  this  court. 
Baltimore  County  v.  Wilson,  97  Md.  209, 
G4  Atl.  71,  56  Atl.  596;  Adams  v.  Somer- 
set County,  lOfl  Md.  197,  66  Atl.  6aS.  In 
Garrett  County  v.  Blackburn,  105  Md.  230, 
66  Atl.  31,  it  wiA  ssid  the  duty  of  main- 
taining in  a  safe  condition  the  approach 
leading  to  the  bridge  in  question,  as  well 
as  all  other  parts  of  the  public  road,  clear- 
ly rests  on  the  county  commissioners.  But, 
while   this   is  true,   it   is   also   well   settled 


Am.  St  Rep.  2«.  41  N.  E,  9.^5)  ;  and  In 
such  circumstances  he  may,  for  the  purpose 
of  defeating  the  action  for  indemnity,  show 
that  the  plaintiff  was  guilty  of  actual  negli- 
fience  contributing  to  the  injury  (Boston  i 
St.  R.  Co.  V.  Brackett,  71  N.  H.  494.  53  Atl. 
304;  Boston  ft  M.  R.  Co.  v.  Sargent.  72  N. 
H.  455,  67  Atl.  688)  ;  and  tlie  former  judg 
ment  leaves  open  the  question  as  to  who  is 
charged  with  the  primary  duty  as  between 
the  plaintiff  and  the  defendant  in  the  action 
for  indemnity  (Oceanic  Steam  Nav,  Co.  v. 
Compania  Transatlantica  Espanola,  134  N. 
Y.  461,  30  Am.  St.  Eep.  685,  31  N.  E.  987; 
New  York  v.  Brady,  77  Hun,  241). 

If  the  plaintiff  in  the  actinn  for  indemnity 
was  held  liable  in  the  original  action  on  the 
ground  of  some  negligent^  of  bis  own,  and 
if  the  extent  of  his  liability  was  determined 
within  certain  limits  by  the  degree  of  his 
own  culpability  or  of  that  of  the  present 
defendants,  then  it  cannot  he  held  that  nec- 
p<isarily,  and  as  a  matter  of  law,  the  defend- 
anta  in  the  action  for  indemnity  are  liable 
to  reimburse  the  plaintiff  therein  to  the 
extent  of  the  judgment  recovered  in  the 
original  suit,  even  if  the  present  defendante 
have  been  properly  notified  to  come  in  and 
defend  that  suit.  Consolidated  Hand-Meth- 
od Lasting  Mach.  Co.  v.  Bradley,  171  Mrhs. 
127,  68  Am.  St.  Rep.  409,  60  N.  E.  4R4, 
involving  an  action  by  a  master  who  had 
been  held  liable  for  the  death  of  his  servant 
(paused  by  coming  in  contact  with  a  defect- 
ive electric  light,  to  recover  indemnitv  from 
40  L.R.A.(N.8.) 


the  electric  lighting  company  upon  the  the- 
ory that  the  current  furnished  by  it  was 
excessive,  and  that  the  electric  light  was 
defective. 

In  Boston  ft  M,  R.  Co.  v.  Sargent,  70  N. 
H.  299,  47  Atl.  60S,  holding  that  a  railroad 
company  which  has  been  held  liable  tor  dam- 
:\ges  in  Some  respects,  at  least,  resulting 
from  the  act  of  a  shipper,  cannot  have  in- 
demnity unless  it  showB  that,  by  exercise 
of  proper  care,  it  could  not  hare  prevented 
the  injury,  it  was  further  held  tnat  since 
such  fact  was  not  litigated  in  the  former 
suit,  it  was  incumbent  upon  the  plaintiff 
to  establish  that  it  could  not  have  prevented 
the  injury  by  the  exercise  of  such  care.  For 
nubsequent  appeal  in  tbis  case,  see  72  N.  H. 
465,  67  Atl.  688. 

While  not  exactly  pertinent  to  the  present 
discussion,  as  already  noted,  it  is  interesting 
to  observe  in  this  connection,  a  case  involv- 
ing a  statute  expressly  giving  the  munici- 
pality a  right  of  action  over  against  one 
who  obstruct.^  a  highway,  and  holding  that 
where  a  munidpahty  has  been  held  liable 
for  such  obstructions,  it  appearing  also  that 
the  road  was  otherwise  defective  and  that 
the  municipality  was  responglble  therefor, 
the  former  judgment  is  not  conclusive  un- 
less it  is  shown  on  the  face  of  the  record 
that  such  recovery  was  hod  on  account  of 
the  obstructions.  Littleton  v.  Richardson, 
34  N.  H.  179,  as  Am.  Dec  750. 
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hf  the  deciaioDfl  of  the  Supreme  Court  of 
the  United  States  and  bj  those  of  tbie 
eouTt,  thAt  the  corporation  has  t,  remedy 
OTer  againit  the  party  that  ii  in  fault, 
and  haa  lo  used  the  highway  aa  to  produce 
the  injury,  unJess  it  wal  also  a  wrongdoer. 
Chicago  T.  Robbina,  2  Black,  418,  17  L.  ed. 
ZQS;  Cheaapeake  &  O.  Canal  Co.  t.  Alle- 
gany County,  67  Md.  221,  40  Am.  Rep. 
430;  Eyler  v.  Allegany  County,  49  Md.  289, 
33  Am.  Rep.  249;  Rowe  v.  Baltimore  &.  O. 
R.  Co.  82  Md.  604,  33  Atl.  701;  Washing- 
ton Gaslight  Co.  V,  District  of  Columbia, 
181  V.  8.  327,  40  L.  ed.  71B,  16  Sup.  Ct. 
Rep.  664. 

But  it  ia  earnestly  contended  upon  the 
part  of  the  appellant  that,  upon  the  facta 
of  this  case  as  set  out  in  the  record,  the 
failure  of  the  appellee  to  protect  its  high- 
way from  1903  to  1906  waa  such  a  con- 
scious and  unlawful  default  upon  its  part 
aa  to  relieve  the  original  wrongdoer,  as- 
suniing  the  appellant  to  have  heen  the  origi- 
nal tort  feasor,  from  all  liability.  In  other 
words,  the  law  will  not  enforce  indemnity 
between  conacioua  or  actual  joint  tort  feas- 
ors. This  rule  is  thus  laid  down  by  Mr. 
Pollock  in  bis  work  on  the  Law  of  Torts, 
p.  199 :  "As  between  joint  wrongdoers 
themeelvea,  one  who  has  been  sued  alone 
and  compelled  to  pay  the  whole  damages 
has  no  right  to  indemnity  or  contribution 
from  the  other,  if  the  nature  of  the  case 
U  such  that  he  "muet  be  presunied  to  have 
known  that  he  was  doing  an  unlawful  act.'  " 
And  Mr.  Beven  in  his  work  on  Negligence 
in  Law,  p.  63,  says:  "The  principle  that, 
to  fix  liability  for  injuripa  brought  about 
through  a  complicated  state  of  facta,  the 
last  conscious  agency  must  be  sought,  and 
the  consideration  that  if,  between  tlie 
agency  setting  at  work  the  mischief  and 
the  actual  mischief  done,  there  interrenes 
a  conscious  agency  which  might  or  should 
have  averted  mischief,  the  original  wrong- 
doer ceases  to  be  liable,  afford  the  clues 
for  the  unraveling  the  cases.  On  that  oth- 
er hand,  it  must  be  borne  iu  mind  that, 
though  there  may  Intervene  various  stages 
in  the  development  of  the  mischief,  yet,  if 
none  of  these  is  due  to  a  conscious  volition, 
the  last  conscious  agent  continues  to  he  lia- 
ble." Upon  this  question  and  in  the  class 
of  cases  like  the  one  at  bar,  however,  this 
court  in  Chesapeake  *  O.  Canal  Co.  v.  Al- 
legany County,  ST  Md.  221,  40  Am.  Rep. 
430,  said:  "We  do  not  preceive  from  the 
nature  and  facts  of  this  case  any  ground 
for  defeating  the  appellee's  suit,  because  of 
the  principle  of  pari  delicfo."  .  And  in 
Washington  Gaslight  Co.  v.  District  of  Co- 
lumbia, 181  U.  S.  327,  40  L.  ed.  718,  16 
Sup.  Ct.  Rep.  668,  Mr.  Justice  White,  in 
delivering  the  opinion  of  the  court,  said: 
40  L.R.A.{N.S.) 


The  principle  announced  ia  Chicago  v.  Rob- 
bins,  2  Black,  418,  IT  L.  ed.  898,  "quali- 
fies and  restrains  within  just  limits  the 
rigor  of  the  rule  which  forbids  recouiae  be- 
tween wrongdoers.  In  the  leading  case  at 
T.Awe11  v.  Boaton  t  L.  R.  Corp.  23  Pick.  24, 
32,  34  Am.  Dec.  33,  the  doctrine  waa  thus 
stated:  'Our  law,  however,  does  not  in 
every  case  disallow  an  action  by  one  wrong- 
doer againat  another  to  recover  damagea 
incurred  in  consequence  of  their  joimt  of- 
fense. The  rule  is:  In  pari  delicto  potior 
at  conditio  dcfendentit.  If  the  parties  kre 
not  equally  criminal,  the  principal  delin- 
quent may  he  held  responsible  to  hia  co- 
delinquent  for  damages  incurred  by  their 
joint  offense.  In  respect  to  offenses  in 
which  is  involved  any  moral  delinquency 
ot  turpitude,  all  parties  are  deemed  equal- 
ly guilty,  and  courts  will  not  inquire  into 
titeir  relative  guilt.  But  where  the  otTenae 
is  merely  malum  prohibitum,  and  ia  in  no 
respect  immoral,  it  is  not  againat  the  pol- 
icy of  the  law  to  inquire  into  the  relative 
deliniiuency  of  the  parties,  and  to  adminis- 
ter justice  between  them  although  both 
parties  are  wrongdoers.' "  In  Brooklyn  v. 
Brooklyn  City  R.  Co.  47  N.  Y.  476,  487, 
7  Am.  Rep.  469,  the  aame  rule  was  ap- 
plied, the  court  saying:  "Where  the  par- 
ties are  not  equally  criminal,  the  principal 
delinquent  may  be  held  responsible  to  a 
codelinquent  for  damage  paid  by  reason  of 
the  offense  in  which  both  were  concerned  in 
different  degrees  as  perpetrators." 

This  brings  us,  then,  to  the  considera- 
tion of  the  questions  arising  upon  the  rul- 
ings of  the  court  upon  the  prayers  and 
the  admissibility  of  the  evidence:  There 
was  no  error  in  the  ruling  of  the  court  in 
granting  the  plaintiff's  Brat  and  seeond 
prayers.  The  first  prayer  was  jtracttoallr 
approved  by  this  court  in  the  Chesapeake 
t  O.  Canal  Case,  supra,  and  the  second  aub- 
mitted  the  law  as  applicable  to  the  facts 
of  the  case. 

The  plaintiff's  third  prayer  is  clearly 
objectionable.  It  reads  as  follows:  If  the 
jury  shall  find  the  facts  stated  in  the 
plaintiff's  first  prayer,  then  they  are  in- 
structed that,  under  the  pleadings  and  the 
evidence  in  this  case,  the  judgment  ob- 
tained against  the  now  plaintiff,  which 
was  offered  in  evidence,  is  conclusive  upon 
the  defendant  as  to  the  damages  suffered 
by  the  said  Agnes  Hill,  widow  of  the  said 
deceased,  of  the  fact  that  due  care  vraa 
used  by  the  said  Alexander  Scott  Hill  at 
the  time  of  the  accident  mentioned  in  the 
evidence,  and  that  the  approach  to  said 
bridge  at  said  place  was  unsafe  and  dan- 
ccroua;  there  being  no  evidence  in  the  case 
attacking  the  validity  of  said  judgment, 
or  its  obtention  and  rendition,  or  to  show 
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that  it  wkB  obtained  by  cidluBion  between 
the  parties  thereto.  In  the  present  case  it 
ia  admitted  that  no  notice  of  suit  was  giv- 
en  the  appellaot,  nor  did  It  participate  in 
the  suit  betneen  Mrs.  EMI  and  the  appel- 
lee, wherein  the  judgment  waa  recovered. 
Under  this  state  of  (acta  the  judgment 
was  clearly  not  conclusive  upon  the  de- 
fendant, but  was  admissible  aa  part  of  the 
pUintiff's  case.  Key  v.  Dent,  14  Md.  SB; 
Grafflin  v.  State,  103  Md.  171,  83  Atl.  373, 
7  Ann.  Cas.  1061;  Parr  t.  State,  71  Md. 
220,  17  Atl.  1020.  In  Elliott  on  Roada  and 
Sb^ts,  t  870,  it  ia  said:  "When  a  mu- 
nicipalit;  has  been  compelled  to  pay  dam- 
ages for  injuries  sustained  by  reaion  of 
the  wrongful  acts  of  a  third  person  which 
render  its  streets  unsafe,  it  has  a  remedy 
over  against  him,  unless  as  to  such  person 
the  corporation  is  itself  a  wrongdoer. 
Where  such  a  remedy  over  exists,  it  is  cus- 
tomary and  proper  for  the  city  to  notify 
the  original  wrongdoer  of  the  pendency  of 
the  action  against  it,  and  request  him  to 
come  in  and  defend.  The  advantage  to  the 
city  in  so  doing  cansinU  in  the  fact  that 
he  will  then  be  concluded  by  the  judgment 
as  to  the  existence  of  the  defect,  the  lia- 
bility of  the  corporation  for  the  injury,  snd 
the  amount  of  damages  occasioned  by  the 
defect.  He  will  not,  however,  be  estopped 
from  showing  that  he  was  under  no  obli- 
gation to  keep  the  street  in  a  safe  condi- 
tion and  was  free  from  fault.  The  omie- 
aion  to  give  such  notice  does  not  affect  the 
right  of  action,  but  simply  imposes  upon 
the  city  the  burden  of  again  litigating  the 
matter  and  establishing  the  actionable 
facta." 

For  these  reasons,  there  was  error  also 
in  the  granting  of  the  plaintiff's  fourth 
and  sixth  prayers.  The  defendant's  reject- 
ed prayers  were  demurrers  to  the  evidence, 
and  for  the  reasons  herein  stated  were  prop- 
erly rejected. 

The  thirty  exceptions  reserved  by  the  de- 
fendant may  be  grouped  and  reduced  to 
nine,  and  disposed  of  as  follows:  The  first, 
second,  third,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  eighteenth,  nineteen- 
th, twentieth,  and  twenty-second  exceptions 
relate  to  certain  alleged  changes  made  by 
the  appellant  in  the  road  as  the  road  ap- 
proached the  bridge  and  the  wing  wall. 
The  ninth,  tenth,  sixteenth,  seventeenth, 
twenty-first,  twenty-third,  twenty-fourth, 
and  twenty-flfth  reldte  to  the  guarded  con- 
dition of  the  public  road  aa  it  approached 
the  bridge  before  the  change.  These  twen- 
ty exceptions  present  the  same  character  of 
testimony  and,  as  it  tends  to  establish  the 
plaintifTs  case,  the  evidence  waa  properly 
40  L.R.A.(N.e.) 


admitted.  The  fourth  exception  presents 
the  ruling  of  the  court  admitting  aa  evi- 
dence the  record  of  the  prior  case  against 
the  county.  This  evidence  was  admitted 
subject  to  exception,  and  no  motion  appears 
to  have  been  subsequently  made  to  strike 
it  out  The  defendant  therefore  lost  the 
benefit  of  its  objection.  Roberts  *.  Bona- 
parte, 73  Hd.  191,  10  L.It.A.  689,  SO  Atl. 
918.  But,  apart  from  this,  the  record  in 
the  first  action  was  proof  that  the  suit  was 
brought  and  the  recovery  had.  Key  v. 
Dent,  14  Md.  98.  There  was  no  error  in 
the  rulings  on  the  fifth,  sixth,  seventh, 
eighth,  and  thirtieth  exceptions;  the  evi- 
dence set  out  therein  being  admissible.  The 
twenty-sixth  and  twenty-seventh  exceptions 
relate  to  the  admission  of  an  agreement 
between  the  parties  entered  Into  on  the 
2gth  of  May,  1906,  after  the  death  of  Dr. 
Hill.  It  was  aa  follows;  "Whereas,  the 
Baltimore  k  Ohio  Railroad  Company,  here- 
after called  the  party  of  the  first  part, 
made  certain  changes  in  line  of  their  track 
at  Hcbnater  station,  Maryland,  which  neces- 
sitated certain  changes  in  the  wagon  roads 
at  that  point,  and  whereas,  the  ikecessary 
ebanges  in  the  wagon  roads  at  this  point 
have  not,  up  to  this  time,  been  properly 
completed  to  the  satisfaotion  of  the  coun- 
ty conimissioners  of  Howard'  county,  it  is 
hereby  agreed  that  the  party  of  the  first 
part  will  widen  the  wagon  road  passing 
under  its  bridge  at  Ilchester  station,  to  a 
width  of  30  feet  on  top,  from  the  north 
side  of  the  bridge  for  a  distance  of  210 
feet  south.  It  is  further  agreed  that  the 
county  commissioners  will,  when  this  work 
is  completed,  give  to  the  party  of  the  first 
part  a  formal  acceptance,  relieving  the  par- 
ty of  the 'first  part  from  further  expense, 
either  in  connection  with  the  construction 
or  maintenance  of  the  county  roads  in  that 
vicinity."  While  this  agreement  was  sub- 
sequent to  the  alleged  negligence  of  the  ap- 
pellant corporation,  and  did  not  reflect 
light  upon  the  controversy  between  the  par- 
ties, ita  admission  did  not  injure  or  prej- 
udice the  defendant's  case.  Its  admission 
was  therefore  harmless  error.  There  was 
no  such  error  in  the  rulings  of  the  court 
upon  the  twenty -eight  and  twenty -ninth 
exceptions  as  could  have  injured  the  de- 
fendant. What  has  been  said  as  to  the 
rulings  of  the  court  upon  the  prayers  and 
the  evidence  disposes  of  the  demurrer  to 
the  plaintiff's  declaration,  and  to  the  de- 
fendant's special  exceptions  to  the  prayers. 
For  the  errors  committed  in  granting  the 
plaintifTs  third,  fourth,  and  fifth  prayers; 
the  judgment  will  be  reversed  and  a  new 
trial  swarded.  .,  . 
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J.  B.  BAGWELL. 

(—  Okl».  — i  124  Pie.  820.) 

Master  and  •errant  —  r«qneBt  for  as- 
sistance —  errect. 
One  who,  ftt  the  request  of  a  coDductor 

in  charge  of  a,  freight  train,  an  emergency 
existing  reuonahly  requiring  BUch  aiEist- 
nnce,  temporarily  assiBte  in  the  work  of  the 
rarrier  in  the  unloading  of  a  safe  from  one 
of  its  cars,  the  regular  crew  not  being 
reasonably  able  to  unload  aame,  is,  for  tlie 
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time  being,  the  servant  of  tbe  defeodant 
and  entitled  to  tbe  same  protection  a*  any 
other  servant. 

(March    IS,   1912.) 

ERROR  to  the  District  Court  for  Hogfaes 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which 
defendant  was  alleged  to  be  responsible. 
AfGrmed. 
Tbe  facts  are  stated  in  the  opiuioB. 
Messrs.  W.  F.  Evans,  R.  A.  Kl«tn- 
scbmldt,  and  Fred  E.  8ntt«,  for  plaintiff 

PlaintiO  voluntarily  assumed  all  risk  of 
injury  growing  out  of  bis  attempt  at    as- 


It  is  proposed  to  include  in  this  note 
both  tbe  cases  which  involve  the  liability  of 
tbe  master  for  injuries  to  a  third  person 
who  acts  for  the  master  in  case  of  an  emer- 
gency, and  the  cases  which  deal  with  serv- 
nnts  already  in  the  general  employment  of 
the  master,  but  who  step  outside  tbe  scope 
of  tbeir  regular  employment  in  cases  of 
emergency. 

Upon  the  general  subject  of  fbe  liability 
of  the  master  for  injuries  to  a  volunteer, 
see  notes  to  Evarts  v.  Rt.  Paul,  M.  &  M. 
R,  Co.  22  r^R.A.  e03:  GrisBom  v,  Atlsnts  4 
B.  Air  Line  R.  Co.  13  L.R.A.(N.S,)  581 ;  and 
MaxRon  v.  J.  I.  Caxe  Tbreahing  Macb.  Co. 

18  L,.R.A.(N.s.)  nea. 

As  to  the  power  of  a  conductor  to  hirs 
a  physician   to  treat  a   person  injured   by 


to  Bor 


.   Loui 


I.  M.  *  S.  R.  Co.  18   UR.A.(N,B.)    1081, 

It  is  a  rule  universally  recognized  tbat 
the  relationship  of  master  cannot  be  im- 
posed upon  a  person  witbout  his  consent, 
express  or  implied.  But  it  is  alao  a  rule 
equally  well  recognised  tbat  a  servant  may 

gency,  where  be  is  unable  to  perform  the 
work  alone. 

The  general  rule  is  well  stated  in  Aga  T. 
Harbach,  127  Iowa,  152,  109  Am.  St.  Rep. 
377,  102  N.  W.  833,  4  Ann.  Cas.  441,  which 
is  quoted  at  length  in  St.  Louis  A  S.  F.  R. 
Co.  V.  Baonell. 

See  also  Central  Kentucky  Traction  Co, 
V.  Miller,  post,  1184. 

"An  emergency  employee,  called  on  by 
another  employee  to  aaaist  him,  for  bow- 
ever  short  a  time,  becomes  a  fellow  servant, 
and  subject  to  the  rules  of  law  applicable 
to  the  injury  of  a  servant  by  his  fellow. 
But  he  must  be  so  called  on  as  of  necessity 
in  order  to  make  him  an  employee,  for  a 
servant  has  no  authority  to  call  on  another 
to  help  him  in  bis  master's  business  as  of 
necessity  unless  tbe  necessity  exints.  If 
be  can  do  the  work  bimself.  there  is  no 
occasion  of  necessity  to  imply  power  in 
him  to  employ  assistance."     Picsel   v.  New 


him  to  employ 
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York  Edison  Co.  123  App.  Kv,  676,  108  N. 
T.  Supp.  130. 

Tha  vital  question  in  cases  of  tliia  char- 
acter is.  Does  an  emergency  actually  exist? 
It  is  to  be  noted  that  in  case  an  emergency 
of  this  character  baa  been  found  to  exist, 
tbe  emergency  asslstnnt.  while  he  is  ea- 
titled  to  all  the  rights  and  privil^fcs  of  a 
servant,  is  also  subject  to  the  obligations 
of  a  servant,  bein;;  in  particular  subject 
to  the  operation  of  tbe  fellow-servsjit  role. 

In  a  few  cases  tbe  courts  have  found  the 
conditions  such  as  to  justify  a  servant  in 
employing  an   assistant  to  help   him. 

Thus,  a  conductor  has  implied  authority 
to  hire  a  man  to  take  the  place  of  a  brake- 
man  who  has  fallen  ill  while  tbe  train  is 
on  tbe  road.  Georgia  P.  R.  Co.  v.  PropRt, 
83  Ala.  filS,  3  So.  764.  The  court  sa.id: 
"The  conductor  testified  that  he  had  no 
authority  from  the  superintendent  or  from 
the  defendant  to  engage  or  utilize  the 
services  of  the  plaintiff  in  tbe  capacity  of 
brakeman.  Express  authority  for  tbis 
purpose  was  not  necessary.  Tbe  circum- 
stances themselves,  about  which  there  is 
no  conflict  of  testimony,  gave  bim  the 
authority.  In  such  an  emergency,  there 
must  be  discretion  and  authority  soFne- 
where  to  supply  the  place  of  disabled  or 
missing  servants;  and  no  one  could  exercise 
this  power  so  well  or  so  prudently  as  the 
conductor  in  charge  of  the  train." 

So,  where  two  brakemen  are  necessary 
for  tbe  safe  operation  of  a  train,  the  con- 
ductor has  authority  to  hire  a  snbatitute 
for  one  who  is  laid  off  for  a  week's  rest. 
Sloan  V.  Central  Iowa  R.  Co.  62  Iowa.  7SS. 

16  N.  W.  331. 

And  a  conductor  of  a  train  who  has  only 
two  brakemen  to  assist  him  has  implied  au- 
thority to  hire  a  substitute,  where  one  of 
them  leaves  bis  work  temporarily  while 
the  train  is  making  its  regular  round  trip, 
and  it  is  necessary  for  tbe  safety  of  the 
passengers  to  bave  two  brakemen.  Fox  t. 
Chicago,  St.  P.  A  K.  C.  R.  Co.  88  Iowa.  368. 

17  L.R.A.  289,  53  N.  W.  259.  In  this  eiise 
it  was  held  tbat  the  mere  fact  that  the 
train  may  have  been  safely  operated  for 
some  distance  with  a  single  brakeman,  thus 
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Cooper  T.  Lake  Erie  &,  W.  R.  Co.  13G 
Iiid.  360,  36  N.  E.  272;  Ewrliart  v.  Terre 
Uaute  &  1.  R.  Co.  78  Ind.  292,  41  Am.  Rep. 
567. 

Plaintiff  waa  a  volunteer,  and  defendant 
owed  him  none  of  the  obligationa  of  a  Diaa- 
ter  toward  a.  servant. 

3  Elliott,  Railroads,  3  130S;  Thoinp.  Neg. 
§  3756;  Eaton  v.  Delaware,  L.  4  W.  R.  Co. 
67  K.  Y.  382,  15  Am.  Rep.  513;  Vassor  v. 
Atlantic  Coast  Line  R.  Co.  112  N.  C.  06, 
7  L.R-A..(N.S.)  950,  64  S.  E.  849,  9  .Ann. 
Cas.  535;  New  Orleans,  J.  4  G.  N.  R.  Co. 
V.  Harrison,  48  Miss.  112,  12  Am.  Rep. 
356;  Barstow  v.  Old  Colonj  R.  Co.  143 
Masi.  535,  10  N.  E.  266;  Kiernan  v.  New 
Jeracf  Ice  Co.  74  N.  J.  L.  176,  63  Atl. 
998;  Foster-Herbert  Cut  Gtone  Co.  v.  Fugh, 

allowing  that  it  is  phjsicallj  possible  to 
operate  it  without  the  second  brakeman, 
will  not  justify  overruling  tlie  finding  of 
a.  jurj  that  the  suhstitute  was  required 
'-     "s  proper  operati  — 


emergency  servaDt,  but  the  employer 
liable  for  the  driver's  negligence  whereby 
the  boy  is  injured,  since  thej  are  fellow 
servants.  Gunderson  v.  Eastern  Brewing 
Co.  71  Miac.  519,  130  N.  Y.  Supp.  785. 

A  bystander  called  upon  by  a  station 
agent  to  assist  id  puahing  car*  away  from 
a  fire  is  not  a  volunteer,  but  will  be  deemed 
n  fellow  servant  of  a  section  hand  engaged 
in  the  same  work,  and  by  whose  negligence 
lie  is  injured.  Jackson  v.  Southern  R.  Co. 
73  S.  C,  567,  64  S.  E.  231. 

A  driver  of  a  horse  car  which  inadvertent- 
ly meets  another  upon  the  space  betweeu 
two  switches  bs9  the  right  to  employ  a  boy 
to  drive  the  horse  after  it  has  been  attached 
to  the  rear  end  of  the  car,  so  as  to  draw 
it  bapk  to  the  awitcb,  while  the  driver 
stands  at  the  front  end  and  manipulates  the 
brake.  Marks  v.  Rochester  R.  Co.  146  N. 
Y.  181,  40  N.  E.  782.  See  also  Mclntire 
Street  R.  Co.  t.  Bolton,  43  Ohio  St.  224, 
54  Am.  Rep.  803,  1  N.  E.  333,  where,  under 
similar  conditions,  a  passenger  was  injured 
while  aiding  the  driver  to  piuh  back  the 

In  connection  with  the  foregoing  cases, 
we  St.  Loi;is  &  8.  F.  R.  Co.  t.  Bagwell. 

Sec  also  Louisville  &  N".  K.  Co.  v.  Ginley, 
100  Tcnn.  472,  43  S,  W.  349,  which  is  suf- 
ficiently set  out  in  Central  Kentucky  Trac- 
tion Co.  T.  Miller,  post,  1184. 

A  passer-by  who  complied  with  the  re- 
quest of  the  defendant's  manager  to  assist 
hi*  servants  in  moving  a  heavy  weight 
was  held  not  to  be  a  volunteer,  in  Little 
r.  NeiUon,  17  Sc.  Sees.  Caa.  2d  Series,  310, 

It  is  within  the  scope  of  the  authority 
of  the  agent  of  a  railroad  in  charge  of  a 
wrecking  crew,  to  employ  other  help  if 
the  exigencies  of  the  situation  call  for  it. 
noff  y.  Toledo,  8t  L.  &  K.  a  R.  Co.  28  HI. 


115  Tenn.  688,  4  L,RA.(N.S.)  804,  112 
Am.  St.  Rep.  8S1,  91  S.  VV.  109;  Sparks 
v.  Kaet  Xennessee,  V.  &.  G.  R.  Co.  82  Ga. 
156,  S  8.  E.  424;  Blair  v.  Grand  Rapids 
ft  I.  R.  Co.  00  Mich.  124,  28  N.  W.  855; 
Flower  v.  Pennsylvanit^  R.  Co.  89  Pa.  210, 
8  Am.  Rep.  261;  Rhodes  t.  Georgia  R.  ft 
Bkg.  Co.  S4  Ga.  320,  20  Am.  St.  Rep.  362, 
10  S.  E.  B22;  Eason  v.  Sabine  ft  E.  T.  R. 
Co..  65  Ter.  577,  67  Am.  Rep.  606;  Motey 
V.  Fickle  Marble  ft  QraniU  Co.  20  C.  C.  A. 
360,  36  U.  8.  App.  682,  74  Fed.  166;  Fair- 
banks, M.  ft  Co.  V.  Walker,  BS  C.  C.  A. 
78,  ISO  Fed.  896;  Gowen  v.  Harley,  6  C. 
C.  A.  190,  12  U.  S.  App.  674,  66  Fed.  973; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Lindley,  42 
Kan.  714,  6  L.R.A.  646,  16  Am.  St.  Rep. 
515,  22  Pac,  703;   Miles  v,  Columbia  River 

preparation  and  exhibition  of  cumbersome 
and  complicated  machinery,  and  calls  to  bia 
assistance  in  that  occupation  one  who  in 
good  faith  enters  upon  such  work,  the  per- 
son thus  employed  is  not  a  volunteer  or 
trespasser,  but,  for  the  time  being,  assumes 
the  relation  of  servant  to  the  master.  Max- 
son  V.  J,  I.  Case  Threshing  Mach.  Co.  81 
Neb.   646,  16  LJl-A.(N.S.)   063,  116  N.  W. 


281. 

In  many  cases  the  fact  that  no  emergency 
and  no  actual  necessity  for  extra  help  ex- 
ists is  alluded  to  as  one  of  the  factors 
taken  into  consideration  by  tbe  court  in 
deciding  that  tbe  person  was  not  in  the 
position  of  a  servant. 

See  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Jones, 
86  Ark.  558,  37  LJt.A.(N.S.)  418,  132  S.  W. 
636;  Yazoo  v.  U.  Valley  R.  Co.  v.  Kern, 
99  Ark.  584,  138  S.  W.  988;  Central  R.  Co. 
Y.  McWhorter,  116  Ga.  476,  42  8.  E.  82; 
Whitton  V.  South  Carolina  ft  G.  R,  Co.  108 
Ga.  796,  32  S.  E.  857;  Central  R.  ft  Bkg. 
Co.  V.  Chapman,  96  Ga.  769,  22  S.  E.  273; 
Sears  v.  Central  R.  ft  Bkg.  Co.  63  Ga.  630; 
Atchison,  X.  ft  S.  F.  R.  Co.  v.  Lindley,  42 
Kan.  714,  «  L.R.A.  640,  16  Am.  St.  Rep. 
515,  22  Pac.  703;  Hendrickaon  v.  Louis- 
ville ft  N.  R.  Co.  137  Ky.  582,  30  L.R.A. 
(N,S.)  311,  126  S.  W.  117;  Yazoo  ft  M. 
Valley  R.  Co.  y.  Stanaberry,  97  Miss.  831, 
53  So.  389;  Mickelson  v.  New  East  Tintic 
R.  Co.  23  Utah,  42,  64  Pac.  463. 

A  bystander  who  attempts  to  assist  in 
tbe  switching  of  ears  of  a  construction 
train,  at  the  request  of  the  head  brake. 
man,  left  in  charge  of  the  switching  while 
the  conductor  is  temporarily  absent  at. 
tending  to  his  usual  duties  at  the  atation, 
is  a  mere  volunteer,  and  assumes  all  the 
risks  incident  to  the  situation.  The  head 
brakeman  of  such  a  train  has  no  implied 
authority  to  employ  additional  men,  even 
though  the  existing  force  of  hands  is  in- 
sufficient for  the  work.  Church  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  60  Minn.  218.  16  L.R.A. 
861,  62  N,  W.  647  (injury  caused  by  de- 
fective car). 

The  same  principles  govern  where  a  aen- 
ant  steps  outside  the  scope  of  hia  employ- 
ment in  an  emergency.  C_iOt>?rC 
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P«ckeM'  Amo.  *1  Or.  617,  69  Pac.  827; 
W«lk«r  T.  Green,  60  San.  280,  56  Pac.  477; 
Bt.  honit,  1.  M.  t  S.  R.  Co.  v.  Bennett,  53 
Ark.  208,  22  Am.  St.  Bep.  187,  13  S.  W. 
742)  Church  T.  Chicago,  M.  t  St.  P.  R. 
Co,  60  Minn.  218,  16  L.R.A.  861,  52  N. 
W.  647;  Powera  v.  Boston  4  M.  E.  Co.  153 
Mass.  188,  26  N.  E.  440;  Evarts  v.  St.  Paul, 
M.  at,  M.  R.  Co.  G6  Uinn.  141,  22  L.R^ 
603,  48  Am.  St.  Hep.  460,  67  N.  W.  458; 
St.  Louis  *  S.  F,  R.  Co.  v,  Dallglierty,  72 
Kan.  678,  83  Pac.  821;  Hot  Springs  R. 
Co.  V.  Dial,  58  Ark.  318,  24  S.  W.  600; 
Cincinnati,  N.  0,  ft  T.  P.  R.  Co.  v.  Tinnell. 
108  Ky.  136,  57  L.R.A.  268,  66  S.  W.  902; 
Driscoll  T.  Scanlou,  165  Maai.  348,  62  Am. 
St.  Bep.  523,  43  N.  E.  100;  Morris  t. 
Brown,  111  N.  Y,  318,  7  Am.  SL  Rep.  7B1, 
18  N.  E.  722;  Hoar  v.  Maine  C.  B.  Co.  70 
Me.  66,  3fi  Am.  Rep.  2SS;  Finlev  t.  HudBon 
Electric  B.  Co.  64  Hun,  373,  10  N.  Y.  Supp. 

Tbns,  an  employee  in  a  mill  who  baa  at 
pr«Tlous  times  aseisted  in  repairing  ma- 
chinery, injured  while  replacing  a  chain  on 
a  wheel  in  response,  in  good  faith,  to  the 
call  of  the  operator  of  the  machine,  and 
to  prevent  the  suspension  of  the  work  of 
forty  men,  in  the  absence  of  the  persons 
whose  regular  duty  it  is  to  replace  the 
chain,  is  acting  within  the  scope  of  his  em- 
ployment, and  not  as  a  mere  volunteer. 
Mullin  V.  Northern  Mill  Co.  S3  Minn.  29, 
65  N.  W.  1115. 

And  a  telegraph  operator  in  the  employ 
of  a  railroad  company  does  not,  hy  going 
upon  the  railroad  track  to  stop  a  train 
which  has  failed  to  obey  his  signal,  in  order 
to  avoid  a  collision,  liecome  a  trespasser,  ao 
as  to  lose  his  right  to-  have  the  company 
exercise  the  utmost  care  for  his  safety. 
Illinois  C.  R.  Co.  v.  Mahon,  17  Ky.  L.  Rep. 
1200,  34  S.  W.  IB. 

Where  a  conductor  on  a  freight  train, 
who  bad  been  such  for  seven  years,  and 
who  was  a  hrakeman  a  number  of  years 
before  that,  attempted  to  make  a  coupling 
of  a  car  when  his  train  was  several  minutes 
late,  and  the  brakeman  had  made  three  uu. 
Huccesaful  attempts  to  mnke  the  coupling, 
und  was  run  over  and  killed  while  so  en- 
gaged, the  railroad  company  is  not  relieved 
from  liability  on  the  ground  that  he  was 
not  authorized  to  couple  cars.  Seley  v. 
Southern  P.  Co.  6  Utah.  319,  23  Pac.  761. 
In  the  Supreme  Court  of  the  United  States 
(162  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct. 
Rep.  630)  recovery  was  denied  on  the 
i;roundB  of  assumption  of  obvious  risk  and 
contributory  negligence  in  coupling  where 
thers  was  a  defective  frog.  The  above 
point  was  not  noticed. 

The  chief  of  a  fire  company  composed 
wholly  of  railroad  employees,  and  which  has 
been  Toluntarily  orgnniicd  for  the  protec- 
tion of  the  railroad  property,  but  which  is 
not  under  the  control  of  the  railroad  com- 
pany, althouch  the  latlor  furnishes  the  ap- 
paratus and  allows  the  firemen  to  drill  duf- 
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621;  Keating  t.  Michigan  C.  £.  Oo.  97 
Mich.  164,  37  Am.  tit.  Rep.  328,  5fl  N.  W. 
346;  Smith  t.  Louisville,  E.  &  St.  L.  R. 
Co.  124  Ind.  304,  24  K.  E.  7S3;  Qnlf,  C. 
ka.F.R.  Co.  T.  Dawkina,  77  Tex.  228,  13 
S.  W.  082;  St.  Louia  &,  S.  F.  R.  Co.  v. 
Uosnell,  23  Okla.  638,  22  L.R.A.{N.S.)  892, 
101  Pac  1126;  Chaney  t.  Louisiana  &  U. 
fiiver  B.  Co.  176  Mo.  608,  76  S.  W.  595; 
HickelBon  v.  New  East  Tintic  R.  Co.  23 
Utah,  42,  64  Pac.  463;  Wagen  t.  Htn- 
neapolis  &  St.  L.  B.  Co.  80  Minn.  92,  S2 
N.  W.  1107. 

Messrs.  Iiangston,  Hlcb,  A  O'Netll  for 
defendant  in  error. 

Wllllama,  J.,  delivered  tlia  ojdnion  of 
the  court; 

It  ia  claimed  by  counsel  for  plain tiS 
in  error  that  the  petition  does  not  state  a 
cause  of  action  because  it  shows  that  the 

ing  work  hours  without  deducting  any  time, 
and  also  aUows  the  chief  an  hour  once  a 
week  without  deduction  to  inspect  its  prem- 
ises, owes  the  duty  to  the  company  to  aid 
in  extinguishing  a  lire,  and  in  doing  so  acts 
as  its  employee,  and  not  as  a  mere  Tolan- 
teer,  who  must  assume  all  the  risks  of  anch 
action.  Collins  v.  Cincinnati,  K.  O.  &  T.  P. 
El,  Co.  13  Ky.  L.  Rep.  070,  IB  S.  W.  11. 

The  conductor  of  a  freight  train,  wiio 
takes  the  engine  and  goes  forward  a  mile 
or  two  from  a  station  oy  order  o(  the  road 
superintendent,  to  see  whether  certain  cul- 
verts are  safe,  or  whether  they  have  been 
injured  by  a  recent  heavy  storm,  is  within 
the  scope  of  his  employment  while  riding 
on  the  engine  between  two  of  such  culverta, 
over  a  trestle  which  breaks  down,  causing  , 
his  death.  Terre  Haute  ft  L  R.  Co-  v. 
Fowler,  164  lad.  682,  48  LJLA.  531,  56  N. 
E.  228. 

But  a  conductor  coupling  cars  is  a  vol- 
unteer except  in  cases  of  great  emergencr. 
Sears  v.  Central  R.  ft  Bkg.  Co.  53  Ga.  630. 

Whether  or  not  an  emergency  extsta  is 
a  question  for  the  jury.     Ibid. 

See  also  Central  Kentucky  Traction  Co. 
V.  Miller,  post,  1184. 

It  may  not  be  out  of  place  at  this  time 
to  call  attention  to  another  exception  to 
the  rule  that  one  who  voluntarily  does  work 
for  another  is  not  to  be  considered  aa  a 
servant,  namely,  where  the  person  doing 
the  work  has  a  personal  interest  therein 
and  is  forwarding  his  own  interests. 

This  exception  is  fully  ^plained  in  the 
notes  cited  above,  and  is  well  illustrated  bv 
the  recent  case  of  McConnell  v.  Pennsyl- 
vania R.  Co.  223  Pa.  442,  72  Atl.  849,  where 
it  was  held  that  a  atone  mason  was  not  a 
volunteer  in  going  onto  a  car  to  aasist  in 
unloading  atone,  where  his  work  was  being 
delayed  by  the  fact  that  there  was  no  atone 
for  him  to  use,  and  he,  by  acting  aa  be  did, 
would  materially  hasten  bis  work. 

W.JI.Q, 
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plaintiff  was  a  mere  volunteer  for  tbe  worlc 
in  which  h«  waa  engaged  at  tlie  tima  be  re- 
oeivad  tiis  injur;. 

Linder  the  allegation!  of  the  petition  the 
plaintiff  waa  engaged  in  defendant's  worlc 
at  the  request  of  the  conductor  in  charge 
of  the  train,  and,  although  it  mzy  be  said 
that  his  employment  was  for  mere  tem- 
porary purposes,  still,  being  in  the  defend- 
ant's employ  at  the  request  of  its  servant 
or  ttie  conductor  who  was  in  charge  of  the 
train,  an  emergency  existing  reasonably  re- 
quiring such  assistance  in  the  work  of  the 
carrier  in  the  unloading  of  a  safe  from  one 
ol  its  cars,  the  regular  crew  not  being 
reasonably  able  to  unload  sante,  he  was  not 
a,  tTespaiser,  but,  for  the  time  being,  the 
servant  of  the  defendant. 

In  Aga  T.  HarbBch,  127  Iowa,  ai  page  146, 
109  Am.  St.  Rep.  377,  102  N.  W.  S33, 
4  Ann.  Cos.  441,  it  is  said:  "It  may  be 
conceded  that,  generally  speaking,  a  serv- 
ant who  is  engaged  to  perform  a  given  labor 
is  not  authorized  to  bind  his  roaster  by  the 
employment  of  a  substitute  or  assistant. 
The  relation  of  the  master  to  a  servant  is 
one  invfllving  both  responsibility  and  risk, 
and  is  not  to  be  imposed  by  the  act  of  an- 
other without  authority  or  consent,  ex- 
press or  implied.  But  in  most  lines  of 
business  the  master  cannot  always  remain, 
in  person  or  by  vice  principal,  in  immediate 
supervision  of  the  servant,  and  it  not  in- 
frequently happens  that  some  unforeseen 
contingency  arises  rendering  it  necessary. 
in  the  master's  interest,  that  the  servant 
have  temporary  assistance.  In  many  such 
coses  it  has  been  held  that  the  servant  has 
implied  authority  to  engage  such  temporary 
service,  and  that  the  substitute  or  assistant, 
if  not  in  the  law  the  employee  of  the  mas- 
ter, is  at  least  entitled  to  the  same  measure 
of  protection  as  is  the  servant  or  agent 
upon   whose   request  he   rendered   the   as- 

In  Marlts  v.  Rochester  R.  Co.  148  N.  Y. 
181,  40  N.  K  7B2,  in  the  opinion  by  An- 
drews, Ch,  J.,  it  is  said:  "The  complaint 
alleges  that  the  plaintiff  was  engaged  in 
assisting  in  the  management  of  the  car 
under  the  direction  of  the  driver,  and  was 
placed  on  the  rear  platform  to  drive  the 
horse,  and  while  so  engaged  was  crowded 
from  the  platform  by  persona  who  were 
leaving  the  car,  and  was  thrown  under  the 
wheels  and  injured,  and  that  the  injury 
was  caused  by  the  negligence  of  the  defend- 
ant, 'i'lie  only  Bpeciflcation  of  negligence 
contained  in  the  complaint  is  that  the  plat- 
form on  which  the  plaintiff  was  stationed 
for  the  purpose  of  driving  the  horse  was 
an  unsafe  and  untlt  place  upon  which  to 
put  a  boy  of  his  age  to  perform  the  duty 
imposed  upon  him.  The  trial  jiidge  sub-  ' 
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mitted  to  the  jury  two  questions,  first, 
whether  there  existed  such  an  emergent^ 
at  the  time  as  to  authorize  the  driver  of 
the  car  to  employ  outside  assistance  to  get 
the  car  back  to  the  switch;  and,  second, 
if  the  jury  found  that  such  an  emergency 
existed,  whetlier  he  was  negligent  in  placing 
a  young  boy  under  the  circumstances  upon 
the  platform  to  drive  the  hone.  ...  It 
is  not  claimed  that  the  driver  had  any 
general  authority  to  employ  servants  for 
the  defendant.  If  he  bad  authority  to 
employ  assistance  under  tlie  circumstances 
of  the  case,  it  was  an  authority  outside  of 
the  general  scope  of  his  employment.  Clear- 
ly be  had  no  authority,  express  or  implied, 
to  call  upon  bystanders  to  assist  him  in  the 
discharge  of  any  service  which  he  himself 
could  reasonably  perform.  It  third  persons 
undertook,  upon  bis  solicitation  and  for  his 
convenience,  to  assist  him  in  extricating 
the  ear  from  the  blockade,  when  he  could 
have  accomplished  the  work  himself,  no 
authority  to  employ  assistance  could  be 
implied.  Such  an  implication  could  only 
arise  when,  in  view  of  all  the  conditions, 
the  driver  could  not  himself  without  assist- 
ance, having  a  proper  regard  for  the  safety 
of  passengers  and  the  care  of  the  car,  have 
undertaKen  to  take  the  car  back  to  the 
switch,  it  is  obvious  that  the  driver  could 
not  at  the  same  time  have  managed  the 
brake  and  driven  the  horse.  The  driver 
of  the  other  car  had  his  own  car  and  the 
to  look  after,  and  it  does  not  appear 
that  there  was  any  other  employee  of  the 
company  in  the  vicinity  to  whom  the  driver 
of  the  car  which  was  to  be  moved  could 
have  applied  for  assistance.  While  the  evi- 
dence is  not  very  direct  or  satisfnctory  as 
lecessity  for  aid,  we  think  that 
question  was  properly  submitted  to  the  jury. 
The  defendant  gave  no  evidence  upon  the 
The  conduct  of  the  driver  indicates 
that  in  his  opinion  assistance  was  necessary. 
and  the  jury  might  reasonably  have  readied 
the  conclusion  upon  the  evidence  l>cfore 
them,  in  the  absence  of  any  contradictory 
evidence,  that  there  was  an  emergpncy 
which  gave  to  the  driver  authority  to  call 
outside  aid  on  the  occasion.  The  au- 
thority of  a  servant  is  not  in  all  cases  con- 
fined to  the  rendering  of  pereonal  service. 
In  every  business  and  employment  there 
exigencies  which  are  not  anticipated, 
and  which  require  a  servant  to  act,  in  the 
absence  of  the  principal,  for  the  immediate 
protection  of  bis  interests;  and  he  may 
do  things  in  his  interest  when  the  emer- 
gency arises  which  transcend  his  usual 
authority,  and  they  will  be  decnied  to  have 
been  authorized.  The  jury  having  found 
that  such  an  emergency  existed  in  this  case, 
the  employment  of  the  plaintiff  to  4rive  (bo.  ^ 


1184 


OKLAHOMA  SUPREME  COURT. 


Feb, 


liorsa  was  the  act  of  the  princip&l,  >nd 
if  his  enipIojmeDt  in  this  aervit^  directly 
by  the  principal  would  have  been  an  act 
of  negligence,  hia  employment  by  the  driver, 
acting  for  the  time  being  in  place  of  the 
master,  wa>  a  negligent  act  imputable  to 
the  defendant.  The  service  which  the  plain- 
tiS  was  called  upon  to  render  wag  un- 
questionably intended  to  be  a  gratuitous 


■ervice.     He  i 


!nt   upon   tlie 


pliance  with  the  request  of  the  driver.  If 
the  aervice  required  of  the  plaintiff  wat  a 
dangerous  one  for  a  hoy  of  his  age,  from 
which  personal  injury  to  him  miglit  reason- 
ably Dave  been  anticipated,  the  defendant 
might  justly  be  chargeable  if  injury  hap- 
pened which  WBB  the  natural  consequence 
of  the  employment.  The  plaintiff,  by  reason 
of  his  youth  and  inexperience,  might  not 
appreciate  tlie  risic,  and  he  would  not  be 
held  to  the  exercise  of  the  same  discretion 
and  judgment  in  entering  upon  the  service 
as  would  be  required  of  an  adult."  See 
also  to  the  same  effect,  Sloan  v.  Central 
Iowa,  R.  Go.  62  Iowa,  at  page  736,  16  N. 
W.  334;  Johnson  v.  Ashland  Water  Co.  71 
Wis.  E53,  5  Am.  6t.  Rep.  243,  37  N.  W. 
823. 

In  Mclntire  Street  R.  Co.  t.  BoUod,  43 
Ohio  St-  227,  64  Am.  Rep.  803,  1  N.  G. 
336,  it  is  said:  "The  plaintiff  in  the  court 
of  common  pleas  was  not  a  mere  volunteer 
within  the  meaning  of  the  rule  of  law 
contended  for  by  plaintiff  in  error,  but,  as 
a  passenger  on  the  north-bound  car,  was 
interested  in  having  it  driven  to  its  destina- 
tion. To  this  end  it  was  necessary  to  pass 
the  south-bound  car.  This  could  only  be 
accomplished  by  pushing  the  north-bound 
car  back  upon  the  siding.  In  doing  tbis, 
although  it  may  not  have  been  absolutely 
necessary  tor  the  passenger  to  assist  the 
driver,  it  was  a  prudent  and  reasonable 
act  justified  by  the  circumstances  of  the 
case,  not  a  wrongful  interference  and  inter- 
meddling  with    business 


It  1 


not. 


^  fact  0 


an  assumption  of  risk  from  the  carelessness 
of  the  defendant  or  any  of  its  servants.  The 
law  in  this  case  is  well  stated  in  Wright 
V.  London  A  N.  W.  R.  Co.  L.  B.  1  Q.  B. 
Div.  262.  That  case  was  this;  The  plain- 
tiff sent  a  heifer  (which  was  put  in  a 
horse  box)  by  defendants'  railway  to  their 
P.  station.  On  the  arrival  of  the  train  at 
the  station,  there  being  only  two  porters 
available  to  sluint  the  horse  box  to  the 
siding,  from  which  alone  the  heifer  could 
be  delivered  to  the  plaintiff,  in  order  to 
save  delay  he  assisted  in  shunting  the  horse 
bii\,  and  whilp  he  ivns  so  assisting  he  was 
run  against  and  injured  through  a  train 
being  negligently  allowed  by  tbe  defendants' 
servants  to  come  out  of  tbe  siding.  There 
40  I.R.A,(N.S.) 


was  evidence  that  tbe  station  master  kncv 
that  tbe  plaintiff  was  assisting  in  tbe  shun:- 
ing  and  assented  to  his  doing  so.  Held, 
affirming  the  decision  of  the  Queen's  bench, 
that  the  plaintiff  was  not  a  mere  volunteer 
assisting  the  defendants'  servants,  but  nu 
on  the  defendants'  premises  with  their  con- 
sent for  tbe  purpose  of  expediting  the  de- 
livery of  his  own  goods,  and  the  defendanU 
were  therefore  liable  to  him  for  tbe  negli- 
gence of  their  servants,  according  to  the 
principle  of  Holmes  v.  North  Eastern  R- 
Co-  L.  R.  4  Eich.  254;  L.  R.  6  Eich.  iSi, 
40  L.  J.  Eich.  N.  S.  121,  24  L.  T.  N.  S- 
60.'"  See  also  Haluptzok  v.  Great  .North- 
ern R.  Co.  66  Minn.  446,  26  L.ILA.  739,  67 
N,  W,  144;  Barstow  v.  Old  Colony  R,  Co. 
143  Mass.  635,   10  N-  E.  255. 

It  follows  that  the  petition  stated  a 
cause  of  action,  and  the  demurrer  to  tbe 
evidence,  as  well  as  the  motion  of  the  de- 
fendant far  a  directed  verdict  in  its  favor, 
was  properly  overruled. 

There  is  no  merit  in  tbe  other  assign- 
ments of  error  under  the  record. 

All  the  Justices  concur. 
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USTON  B.  MILLER. 

(147  Ky.  110,  143  S.  W.  750.) 

Master  and   servBiit  —  volanteer  serv- 
ant —  injnrr  —  Ilabllity- 

1.  A  street  railway  company  is  not  linble 
for  injury,  through  collision,  to  one  of  its 
conductors  who,  while  returning  home  Mifter 
being  relieved  from  duty  for  the  day,  at- 
tempts to  run  the  ear  to  relieve  the  motor- 
man  who  appears. to  be  ill,  if  the  latter  was 
not  so  ill  that  he  could  not  have  done  tbe 
work  himself  and  the  injury  would  not 
have  occurred  except  for  the  attempted  act 
Same  —  emplojees  of  other  compaiir 

^-common  super intendent  —  llablllljr 
for  ncKllKcnce. 

2.  A  street  railway  company  which  per- 
mits the  cars  of  other  CMRpanies,  operated 
under  dirpction  of  its  superintendent  and 
train  despatcher,  to  use  its  track,  is  answer- 
able to  one  of  its  employees  in  char^^e  of  the 
car  which  had  been  directed  to  pass  over 
a  certain  track,  for  the  negligi^nce  of  em- 
ployees of  one  of  tbe  other  companies  in 
permitting,  under  direction  of  tlie  superin- 
tendant,  cars  to  stand  on  such  track  with- 
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(Nunn,  J.,  disBents.) 
(Februarj  23,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  Coun- 
ty in  plaintiff'B  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  caused  by  defendant'*  negli- 
gence.   Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Stoll  &  Bnsh  and  Jobit  B. 
AlleD,  for  appellant: 

No  emergency  existed  which  created  in 
Chilton  the  implied  power  or  authority  to 
employ  Miller  for  his  master  and  to  place 
him  in  charge  of  the  car. 

Godshaw  V.  J.  N.  Struck  A  Bro.  108  Ky. 
285,  SI  L.R.A.  668,  58  S.  W.  781;  Church  v. 
Chicago,  M.  k  St.  P.  R.  Co.  50  Minn.  218, 
16  L,B.A.  861,  52  N.  W.  8*9;  McGill  v. 
Maine  &  N.  H.  Granite  Co.  70  N.  H.  125,  85 
Am.  St.  Rep.  618,  48  Atl.  684;  Parent  v. 
Nashua  Mfg.  Co.  70  N.  H.  109,  47  Atl.  281; 
Kentucky  C.  R.  Co.  v.  Gastineau,  83  Ky, 
119;  Marks  v.  Rochester  R.  Co.  146  N.  Y. 
191,  40  N.  E.  782;  W.  B.  Conkey  Co.  v. 
Buehcrer,  84  111.  App.  63»;  Elliott,  Rail- 
roads, 2d  ed.  g  335;  Louisville  *  N..R.  Co. 
V.  Ginley,  100  Tenn.  472,. 4S  S.  W.  348. 

No  negligence  is  shown  with  which  the 
Central  Kentucky  Traction  Company  is 
chargeable. 

Brady  v.  Chicago  t  G.  W.  R.  Co.  67 
L-R-A.  712,  62  C.  C.  A.  48.  114  Fed.  100; 
Atwood  V.  Chicago,  R,  I.  &  P.  R.  Co.  72  Fed. 
456;  Hilsdorf  v.  St.  Louis,  45  Mo.  98,  100 
Am.  Dec.  352;  Pawlet  v.  Rutland  &  W,  R. 
Co.  28  Vt.  297;  Floody  v,  Chicago,  St.  P. 
M.  4  O.  R.  Co.  109  Minn:  228,  134  Am.  St. 
Bep.  771,  123  N.  W.  815,  18  Ann.  Cas.  274. 

Messrs.  Allen  &  Duncan  aUo  for  appel- 
lant. 

Messrs.  Scott  &  Hamilton  and  Hunt, 
Bullock,  &  Hunt  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

liiston  B.  Miller  was  a  conductor  in  the 
service  of  the  Central  Kentucky  Traction 
Company,  and  on  August  30,  1908,  was  in- 
jured in  a  collision  between  tbe  car  be  was 
on  and  some  other  cars  which  had  been  left 
standing  on  the  track.  He  brought  this 
suit  to  recover  for  hie  injuries. 

The  proof  for  him  on  the    trial    showed 
these  facts:     He  left  Lexington  for  Versai 
lea  at  11  P.   U.,  and  was  ordered    by    tl 
despatcher    to    return    from    Versailles    to 
Loxington  that  night,  so  as  to  be  able  to 
take  out  a  car  early  next  morning.    His 
40  I.R.A.(N.S.) 
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waa  a  regular  car,  but  an  extra  tollowed  it. 
When  he  reached  Versailles,  he  got  on  the 
extra  car,  which  had  orders  to  return  to 
Lexington  that  night.  They  left  VersaiHes 
for  Lexington  at  12:06.  Wlien  they  were 
about  a  mile  out  of  Versailles,  the  motor- 
pale,  and  looked 
weak.  He  asked  Miller  to  operate  the  car 
for  him,  as  he  was'  sick.  Miller  then  took 
the  motor  bar  and  began  operating  the  car. 
The  motorman  went  to  the  side  of  the  car 
and  vomited.  When  they  reached  Anglin 
avenue,  in  Lexington,  the  motorman  said  to 
Miller  that  he  felt  better,  and  Miller  turned 
the  car  over  to  him  at  his  request.  When 
they  reached  Broadway,  the  motorman 
again  called  to  Miller,  saying  that  he  was 
too  sick  to  run  the  car,  and  asked  him  to 
take  charge  of  it.  He  ran  it  to  Union  and 
Broadway,  where,  at  the  request  of  the 
motorman,  he  again  turned  the  handle  bar 
over  to  him.  The  matorman  tnen  ran  the 
car  to  Main  and  Limestone  streets,  where  he 
again  said  to  Miller  that  he  was  too  sick; 
that  be  could  not  go  to  the  barn  with  the 
car,  and  Miller  would  have  to  take  the  car 
in  for  him.  Miller  took  charge  of  the  car 
again,  and  when  he  reached  Fourth  street, 
where  the  motorman  lived,  by  an  agree- 
ment between  them,  the  motorman  got  off; 
Miller  Blowing  down  the  car  for  that  pur- 
pose, but  not  coming  to  a  full  stop.  Miller 
ran  the  car  on  toward  the  barn.  Between 
three  and  four  squares  beyond  where  the 
motorman  got  off,  but  before  they  had 
reached  the  car  bam,  the  collision  oc- 
curred, and  Miller  waa  badly  hurt.  The 
track  at  that  point  waa  owned  by  the 
Lexington  Railway  Company,  but  the 
Bluegrass  Traction  Company  and  tfae  Cen- 
tral Traction  Company,  under  an  arrange- 
ment with  the  Owner,  ran  their  ears  over 
it.  Each  of  the  three  companies  were  under 
the  same  manageiacnt;  each  bad  the  same 
despatcher  and  the  same  superintendent. 
They  all  used  the  same  bam.  The  cars  into 
which  Miller  ran  had  been  placed  upon  tbe 
track  hy  the  servants  of  the  Bluegrass  Trac- 
tion .  Company,  acting  under  the  orders  of 
tbe  same  superintendent  who  had  ordered 
the  car  Miller  was  on  to  return  from 
Versailles  to  the  car  bam  that  night  The 
headlight  of  ttie  ear  Miller  was  on  waa 
burning  badly.  An  automobile  passed  just 
before  he  reached  these  curs  which  threw 
up  considerable  dust,  so  that  Miller,  al- 
though on  the  lookout,  could  not  see  the 
oars  in  front  of  him  until  he  was  right  on 
them.  Miller,  while  by  employment  a  con- 
ductor, had  previously  run  cars  from  the 
Central  station  to  tbe  barn,  and  understood 
how  to  manage  them.  The  train  despateher 
left  his  office  at  12  o'clock  at  night,  and 
there  was  no  way  to  communicate  wiUi  aj 
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officer  ol  the  defendant  after  the  tuotonnan 
became  sick  and  unable  to  operate  tbe  car. 

On  the  other  hand,  the  proof  for  the  com- 
pany wa«  to  the  effect  that  the  motorman 
iimpl;  felt  badly,  but  was  able  to  operate 
htB  car;  that  he  did  not  request  Miller  to 
operate  It  for  him,  but  that  Milier  request' 
ed  him  to  let  him  run  it,  and  the  motorman 
sat  by  him  on  the  stool  while  be  was  run- 
ning it  until  they  reached  Fourth  street, 
where  the  motonnan  asked  Miller  to  take 
the  car  into  the  barn  for  him,  aa  Miller 
lived  near  the  bam,  to  as  to  save  the 
motorman  the  walk  back  home  from  the 
bam.  The  conductor,  who  was  in  the  car, 
teatifled  that  Uie  motorman  was  not  sick, 
so  far  aa  he  knew;  that  he  had  heard  noth- 
ing of  his  being  sick;  and  that  he  did  not 
know  that  Miller  was  operating  the  car 
until  they  reached  Fourth  street,  where  he 
heard  the  motorman,  from  the  ground,  call 
to  Miller  and  ask  him  to  take  care  of  his 
toolbox  for  him.  The  defendant's  proof  was 
to  the  effect  that  Miller  was  not  ordered  to 
return  to  Lexington  that  night,  but  came 
bacK  of  ilia  own  accord,  to  avoid  the  expense 
of  staying  at  VarsaitleB,  The  proof  for  the 
defendant  also  showed  that  Uie  headlight 
was  good;  and  that  there  was  an  express 
■  rule  of  the  company  forbidding  a  motorman, 
under  any  circumstanras,  to  turn  over  his 
handle  bar  to  another,  and  requiring  him, 
if  for  any  reason  he  had  to  leave  the  car,  to 
take  his  handlebar  with  him,  bo  that  no  one 
could  operate  the  car  while  he  was  off  it. 
On  the  other  hand,  there  was  proof  by  the 
plaintiff  to  the  effect  that  it  was  customary 
for  the  conductors  to  operate  the  cars  when 
the  motorman  was  eating  bis  luncb,  or  for 
any  reason  he  was  temporarily  disabled, 
and  this  usage  was  known  and  acquiesced  in 
by  the  olBcers  of  the  defendant. 

On  this  proof,  the  court  instructed  tiie 
jury  in  substance:  (1)  That  if  Miller  was 
rightfully  operating  the  car  as  motorman, 
and  while  he  was  so  operating  it  and  exer- 
cising ordinary  care  It  collided  with  the 
freight  cars  negligently  left  on  the  track  fay 
the  defendant,  they  should  Gnd  for  the 
plaintiff;  (2)  that,  unless  they  so  believed, 
they  aliould  find  for  the  defendant;  (3) 
that  if  the  mutomian  on  tlie  car  became  so 
ill  that  he  could  not,  in  safety  to  himself 
and  in  safety  to  the  car  and  its  paesengera 
or  crew,  operate  it:  or  if  the  plaintiff  be- 
lieved and  had  reasonable  grounds  to  be- 
lieve this,  and  that  it  was  necessary  that 
the  car  should  he  moved,  and  it  was  im- 
practicable to  obtain  ordem  from-  the  of- 
ficers of  defendant  what  steps  to  take  to- 
ward  supplying  the  place  of  the  motorman, 
then  the  plaintiff,  so  long  as  these  con- 
ditions existed,  and  no  longer,  was  riglif- 
fiillv  the  motorrpQii  Upon  the  car;  (4)  the 
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plaintiff  could  not  recover  if  be  failed  to 
exercise  ordinary  care  in  operating  the  car: 
(5)  if  the  cars  with  which  the  colliaion  cc- 
curred  bad  been  negligently  left  • 
track  by  the  servants  of  the 
Traction  Company,  auch  servanta,  for  tbc 
purposes  of  this  action,  were  tfae  servaati 
of  the  defendant.  The  jury  found  for  the 
plaintiff,  fixing  the  damages  at  $12,000. 
The  court  entered  judgment  on  the  verditt 
and  refused  a  new  trial.  The  defendant 
appeals. 

The  defendant  asked  the  court  to  iostrart 
the  ^ry  that  they  could  not  find  for  tbe 
plaintiff,  unless  they  believed  from  the  evi- 
dence that  at  the  time  the  motonnan  led 
the  car  at  Fourth  and  Limestone  streets  be 
was,  by  reason  of  sickness,  unable  to  runtbe 
car,  and  it  was  for  this  reason  necessary  to 
get  Miller  to  run  the  car  to  the  bam.  'Tb^ 
court  refused  to  so  instruct  the  jury,  and 
by  the  instruction  which  he  gave  alloHed 
Miller  to  recover,  although  no  cmergencv  in 
fact  existed,  if  Miller  believed  and  'bad 
reasonable  grounds  to  believe  that  tbe 
emergency  existed. 

In  determining  the  righta  of  the  parties, 
we  must  carefully  bear  in  mind  tbe  relatios 
in  which  they  stood,  ^liile  Miller  was  in 
tbe  service  of  the  company  as  conductor,  be 
was  not  the  conductor  of  tbe  car  on  which 
he  was  riding;  he  had  no  duty  to  the  com- 
pany to  perform  on  that  car;  under  bi! 
own  evidence,  he  was  simply  ordered  to  re- 
turn to  Lexington  on  that  car.  In  so  fir 
as  he  took  any  part  in  running  the  car.  ht 
was  simply  a  volunteer,  unless  an  emer- 
gency arose,  requiring  him  to  run  the  car, 
I'he  rule  is  that  a  person  who  is  not  author- 
ized to  perform  as  a  servant  the  work  in 
which  be  is  injured  cannot  recover  of  the 
master,  if  he  is  injured,  damages  for  his 
injury,  because  the  master,  not  having 
authorized  him  to  act.  owes  bim  no  duty. 
There  is  an  exception  to  this  rule,  where  fh' 
injured  person  is'  an  emergency  assistant, 
acting  at  the  request  of  an  employee  who 
has,  under  such  circumstances,  authority  to 
request  his  assistance,  although  ordinarily 
he  is  not  invested  with  such  power.  3  La* 
batt,  Mast.  A;  S.  g  631.  Thus,  in  Sloan  v. 
Central  Iowa  R.  Co.  82  Iowa,  728,  16  S, 
W.  331,  a  i^onductor  whose  crew  was  short 
requested  a  third  person  to  act  as  brakemas 
on  his  train,  tile  regular  hrakeman  bejn; 
absent.  It  was  held  tliiu  Ibe  conductor, 
though  not  ordinarily  authorized  to  bin 
brakemen,  had  authority  to  supply  thi' 
place  of  tbe  absent  brakeman  for  the  time 
being.  The  same  principle  was  applied  in 
Aga  V.  Hnrbacb,  127  Iowa,  144,  109  im. 
at.  Rep.  377,  102  N.  W.  833,  4  Ann.  Css. 
441,  where  an  engineer  requested  anotbtrW 
lielp  him  adjust  an  electric  light  in  the  en- 
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gine  Toom.  Id  Georgia  P.  R.  Co.  v.  Propst, 
83  Ala.  518,  3  So.  764,  one  ol  the  brakemcn 
on  a  train  became  violently  sick,  and 
conductor  requested  a  third  peraon  to  ai 
brakentan  in  his  place.  It  woe  held  that 
the  person  so  acting  in  the  emergency  could 
xecoTer  for  *n  injury  received.  In  LouiB- 
Tillc  &  N.  H.  Co.  V.  Ginley,  100  Tenn.  472, 
45  S.  W.  348,  the  conductor,  in  an  emer- 
gency, requested  a  third  person  to  help  him, 
when  his  brakemau  was  otherwtBC  employed, 
and  could  not  make  a  coupling.  A  re- 
covery by  the  person  who  vaa  thus  injured 
was  sustained.  There  are  also  numerous 
cases  holding  that  a  person  is  not  a  volun- 
teer, if  he  asaiata  the  servants  of  the  defend- 
ant, at  tbeir  request,  in  doing  work  in  which 
be  ia  interested,  and  while  ao  acting  is  in- 
jured by  the  negligence  of  the  defendant. 
'lliis  has  been  applied  in  eases  in  loading 
freight  and  in  favor  of  passengers  on  < 
where  an  accident  bad  occurred,  or,  by 
reason  of  some  other  emergency,  it 
necessary  that  the  passengers  ahouid  assist 
the  servants  of  the  railroad  company, 
Kason  v.  Sabine  t  E.  T.  R.  Co.  65  Tex.  677, 
57  Am.  Rep.  GOO,  and  authorities  cited. 
But  we  have  not  been  referred  to 
case  in  which  a  recovery  has  been  allowed 
by  one  who  assisted  a  servant,  at  hie 
quest,  when  do  emergency  in  fact  existed, 
and  the  servant  was  without  autliorit^ 
employ  assistance.  We  do  not  think  that 
Bucu  a  rule  ahouid  be  applied  on  the  facts 
of  this  case.  From  the  time  the  car  left 
Veraailles  until  about  the  time  that  the 
motormao  got  off  at  his  house,  the  con- 
ductor, the  motorman,  and  Miller  were  the 
only  persona  on  the  car.  About  the  time 
the  motorman  got  off,  a  trespasser  got  on 
to  ride  down  to  the  barn,  and  he  was  the 
only  other  person  on  the  car.  The  con- 
ductor and  the  motorman  were  in  charge  of 
the  car.  If  the  motorman  became  disabled, 
it  waa  incumbent  upon  the  conductor  to 
take  charge  of  it.  Miller  was  under  no  re- 
sponaibility  for  the  car.  The  conductor 
was  not  consulted.  Miller  simply  took 
charge  of  it  at  the  request  of  the  motorman, 
«tid  should  be  regarded  as  a  volunteer,  un- 
Ivaa  the  motorman  was  in  fact  so  sick  that 
lie  could  not  safely  operate  the  car.  It  is 
true  there  is  proof  by  Miller  that  the  con- 
ductor had  not  long  been  on  the  road,  and 
did  not  understand  liow  to  operate  a  car. 
Still  he  was  in  charge  of  it,  and  he  knew 
nothing  of  any  disubi.ity  on  vhe  part  of  the 
motorman,  or  of  his  intention  to  leave  tbe 
car,  until  he  had  left  it.  It  is  true  that  he 
then  allowed  Miller  to  operate  the  car  dawn 
toward  tbe  barn;  but,  as  tbe  motorman 
bad  been  left  behind,  in  view  of  the  short 
time  that  elapsed  before  the  collision.  Miller 
should  be  regarded  as  simplv  a  volunteer, 
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unless  in  fact  the  motorman,  when  be  left 
the  car  at  Fourth  and  Limestone,  under  the 
arrangement  between  him  and  Miller,  was 
took  sick  to  operate  it  safely  to  the  barn. 
In  other  words.  Miller  cannot  recover,  un- 
less he  acted  in  an  emergency;  and  it  was 
for  tbe  jury,  under  all  the  facta,  to  say 
whether  or  not  an  emergency  existed.  The 
fault  with  instruction  No.  3,  given  by 
the  court,  is  that  the  court  thereby  left  it 
to  Miller  to  decide  whether  an  emergency 
existed,  when  this  question  was  for  the  jury, 
and  not  Miller.  This  instruction,  with  the 
words,  "or  if  the  plaintiff  believed,  and  had 
reaaonable  grounds  to  believe,  that  such 
motorman  bad  become  and  was  ao  ill," 
omitted,  expreaaea  oar  idea  of  tne  law  upon 
this  point.  The  court  should  have  instruct- 
ed the  jury  on  this  point  in  substance  as 
above  indicated. 

By  another  instruction,  the  court  will 
tell  the  jury  that  if  the  motorman  got  off 
the  car  at  Fourth  and  Limestone  streets, 
and  Miller  then  took  charge  of  the  car  to 
operate  it  to  the  bam  for  the  occoinmoda- 
tioh  of  the  motorman,  when  the  motorman 
was  not  in  fact  too  sick  to  safely  operate 
the  car  to  the  bam,  they  should  find  for 
tbe  defendant. 

Instruction  G  is  also  complained  of;  but 
we  do  not  see  that  it  was  improper  under 
the  facts  of  the  case.  The  defendant,  by 
its  deapatcher.  had  ordered  tbia  car  to  re- 
turn from  Versailles  to  the  barn.  Having 
j;iven  this  specific  order,  it  was  the  duty  of 
the  defendant  to  exercise  ordinary  care  to 
keep  tbe  place  where  the  servant  was  to 
work  rcaaunably  safe.  While  this  duty  rest- 
ed upon  it,  the  superintendent,  who  had 
charge  of  this  car,  ordered  the  other  cars 
taken  out,  and  gave  the  men  who  were  to 
take  them  out  no  warning  of  the  coming  of 
the  other  car,  or  direction  to  keep  the 
track  clear.  No  care  was  taken  to  keep 
this  track  clear  for  the  car  which  had  been 
ordered  to  run  over  it.  The  court  therefore 
properly  held  that  the  defendant  was  liable 
for  the  obstruction  of  the  track.  The  court 
did  not  err  in  refusing  to  instruct  tbe  jury 
peremptorily  to  find  for  the  defendant. 

There  was  sufficient  evidence  that  the 
motorman  was  too  sick  to  operate  his  car 
to  take  the  case  to  the  jury,  and,  in  view  of 
the  short  distance  from  Fourth  and  Lime- 
stone streets  to  tbe  barn,  and  the  usage 
prevailing  in  such  cases,  if  the  emergency 
really  existed,  the  plaintiff  was  an  emergen- 
cy assistant.  We  have  examined  the  cases 
of  Gamble  v.  Akron,  B.  &  C.  R.  Co.  83  Ohio 
St.  352,  r>9  K.  E.  OB,  and  Louisville  i  N.  R. 
Co,  V.  Hays,  —  Ky.  — ,  128  S.  W,  2Sfl. 
Keitbcr  of  these  cases  are  in  any  manner 
applicable  to  the  question  that  we  have 
considered  i  in  neitlier  of  them  was  the  quea- 
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tion  of  t^  riglit  of  ft  volunteer  t«  de- 
termine whether  or  not  ftn  ttatigOKj  eiut- 
ed  presented  or  decided. 

Judgment  rererBed  and  Cftuse  remanded 
for  a  n«w  trial,  and  for  further  proceedings 
consiateiit  berewitb. 

Nanu,  J.,  diMenting: 

The  lower  court  instructed  the  Jury,  in 
■ubetanee,  that  if  Uillcr  was  rlghtfnll; 
operating  the  car  and  eierciaing  ordinar; 
care  when  the  colliiion  occurred  to  find  tor 
litm;  and  that  if  they  believed  from  tite  evi- 
dence that  the  motorman  on  the  car  became 
•o  ill  that  he  could  not,  in  Bafetjr  to  him- 
self,  the  pasBcnger*,  the  crew,  and  the  ear, 
operate  it,  or  if  the  plainlig  believed,  and 
had  reasonable  ground*  to  believe,  thit,  and 
tuat  it  was  necessary  for  the  car  to  be 
moved,  and  it  was  impracticable  to  obtain 
order!  from  the  officers  of  defendant  with 
reference  to  what  steps  to  take  in  supplying 
tlie  motorman's  place,  then  plaintifF,  so 
long  aa  these  conditions  existed,  but  no 
longer,  was  rightfully  the  motorman  upon 
the  car.  The  opinion  of  the  court  condemns 
the  language  above  which  is  italicized,  and 
only  alliiwa  appellee  to  recover  in  case  the 
motarman  was  actually  sick  and  unable  to 
run  the  car.  The  court  says  that 'it  haa 
been  unable  to  And  any  authorities  con- 
dciiining  this  language  in  the  instruction. 
1  do  not  believe  any  court  out  of  this  state 
will  ever  condemn  a  proposition  so  just 
and  reasonable.  What  does  it  meant  It 
■imply  means  that  if  the  jury  believed  from 
the  evidence  that  Mtlter  believed,  and  tbat 
he  had  reasonable  grounds  to  believe,  tliat 
the  motorman  was  too  ill  to  run  the  car, 
tliey  should  find  for  Miller,  as  an  emer- 
gency then  existed  which  authorised  him  to 
run  the  car.  The  opinion  eliminates 
Miller's  right  to  act  upon  what  he  believed 
and  had  reasonable  grounds  to  believe  the 
existing  condition  was,  and  holds  that,  un- 
less Miller  actually  knew  that  the  motor- 
man  was  too  sick  to  operate  the  car,  he  had 
no  right  to  take  charge  of  Iti  and  he  should 
not,  therefore,  be  allowed  to  recover,  unless 
III-  knew  positively  that  the  motorman  was 
too  sick  to  manage  the  car. 

The  accident  happened  after  midnight, 
when  those  in  charge  of  the  car  could  not 
get  in  connection  with  the  superintendent 
WHO  sent  tliem  out,  and  by  whose  directions 
the  cars  collided  with  were  negligently 
placed  upon  the  track.  Those  in  charge  of 
tlie  car  bad  been  directed  to  bring  it  hack 
from  Versailles  to  Lexington,  and  put  It  in 
the  car  barn.  The  testimony  shows,  with- 
out contradiction,  that  the  regular  motor- 
man  was  sick.  Milter  testiHed  that  he  was 
very  pale;  that  be  looked  ueak,  and  was 
liar<llr  able  to  bold  his  head  up;  that  be 
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I  vomited  four  or  five   times  while  gcnng  to 
Lexington;  and  that  lie  asked  him,  on  te- 

I  count  of  his  condition,  to  run  the  ear  for 
him.  The  motorman  testified  Uiat  he  wm 
sick,  but  not  so  much  so  as  he  could  not 
have  run  the  car  into  the  cor  bom.  B« 
said  nothing  about  having  vomited  while 
going  from  Versailles.  He  alao  teBtifi«d 
toat  he  waa  familiar  with  the  rules  of  tbe 
company,  and  tbat  they  did  not  authorize 
him  to  turn  hia  motor  bar  over  to  another. 
unless  he  waa  sick,  but  said  nothing  about 
how  sick  he  would  have  to  be  before  br 
could  do  this,  nor  aa  to  who  waa  to  it- 
termine  that  he  was  sick,  and  tbe  extent  ol 
his  sickness.  While  it  does  not  eipreselt 
say  BO,  the  effect  of  the  opinion  is  that,  be- 
fore Miller  could  be  sure  of  his  right  to  take 
charge  of  the  car,  he  would  have  to  send 
for  a  competent  physician,  and  have  him  ei- 
amine  the  motorman  and  determine  whether 
or  not  he  waa  too  sick  to  operate  the  car. 
and  then.  If  it  should  afterwards  turn  out 
that  the  motorman  was  not  too  ill  to  msit- 
age  tbe  car,  Miller  could  not  recover  for  u 
injury  received,  it  matters  not  how  honesi 
bis  belief  and  how  reasonable  tbe  grounds 
upon  wnich  it  was  founded,  at  the  opinion 
requires  poaitive  knowledge  upon  his  part. 
To  show  tbe  absurdity  of  this  holding,  ve 
will  suppose  a  case:  While  a  train  is  pul- 
ing through  the  country,  a  shot  is  fired 
from  the  woods,  and  the  engineer  fsll- 
instantly  from  his  seat,  and  bos  all  the  sp- 
pearances  of  having  been  shot.  The  firemsn 
takes  cnarge  of  the  engine  at  onoe,  and  lovii 
afterwards  runs  intii  some  cars  that  iii\i 
been  negligently  left  upon  the  track,  and  ii 
injured.  Now,  tbe  court's  opinion  in  thl^ 
case  is  to  the  effect  that  the  fireman  could 
not  recover,  imleas  tbe  engineer  was  actual- 
ly shot  and  rendered  unable  to  operate  ii" 
train.  They  would  not  let  him  recover,  no 
matter  how  honest  his  belief  that  the  tngi- 
neer  waa  shot,  nor  how  reasonable  liii 
grounds  for  believing.  This  court  holds  thit 
before  be  ia  authorised  to  take  hold  of  t'^ 
throttle  be  must  know  positively  that  ik 
engineer  waa  shot,  which,  to  my  mind,  a 
absurd.  In  tbe  supposed  caee,  if  the  fire- 
man knew  tbat  the  engineer  was  shanuDui:, 
he  could  not  recover,  if  injured  while  ope^ 
ating  the  train  i  nor  should  Miller  he  <1- 
lowed  to  recover  in  this  case,  if  be  kncv. 
or  had  reasonable  ground  to  believe,  tlui 
tbe  regular  motorman  was  vbamming.  «' 
feigning;  therefore  it  was  necessary  for  tbe 
court  to  submit  to  tbe  jury  the  qneslion 
whether  or  not  be  had  reaaonftble  groinu 
to  and  did  believe  that  tbe  regular  motor- 
In  the  case  of  Louisville  A  N.  B.  Co.  '- 
Hays,  —  Ky.  — ,  126  8.  W.  289,  tie  wa- 
pany  claimed  that  Haya  was  violatii^  iu 

,:„„      ,„GCX_, 


1912. 


CENTRAL  KEKTUCKV  TKACTIOK  CO.  ».  MILLEE. 


lies 


rules  when  he  met  his  death,  and  appellee 
claimed  that  Ilaya  believed  he  was  doing  his 
duty  for  the  company.  In  cninnienting 
upon  that  idea,  Chief  Justice  HobsoD,  in 
writing  for  the  court,  said;  "In  the  case  of 
the  servant,  the  question  would  be  simply, 
Were  the  circumstances  such  as  to  justify 
a  man  of  ordinary  prudence  in  regarding 
the  thing  bb  a  part  of  hie  duty!"  In  that 
caxe  the  court  did  not  require  the  servant  to 
know  ivliat  facts  actually  existed,  before  he 
wae  auLiiorized  to  act  for  his  master. 

In  the  ease  of  Gamble  v.  Akron,  B.  k  C. 
R.  Co.  63  Ohio  St  352,  5fl  N.  E.  BO,  the  cm- 
ductor  took  Uie  place  of  the  motorman 
while  he  ate  bis  dinner;  but  the  motorman 
did  not  come  out  after  he  finished  his  din- 
ner, BO  the  conductor  continued  to  operate 
the  car.  The  despatcber  ordered  them  out 
with  the  car,  and  also  sent  a  snowptow  out 
on  the  same  line.  While  the  conductor  was 
(•(wrating  the  car,  be  came  upon  the  anow- 
plow  on  »  sharp  curve,  collided  with  it, 
and  was  killed.  The  company  contended 
that  the  motorman  was  a  volunteer,  and 
was  violating  the  rules,  which  provided  that 
the  motorman  should  not  turn  hia  car  over 
to  any  person,  and  tb$  conductor  should  not 
be  permitted  to  run  it.  The  lower  court 
(locided  against  the  conductor;  but  the  su- 
preme court  of  Ohio,  after  reviewing  the 
fncts  of  the  case,  said  that  the  evidence, 
would  have  juatified  the  lower  court  in 
directing  a  verdict  for  him.  The  rules  for 
running  a  car  in  that  case  were  the  same  as 
those  in  the  case  at  bar.  They  stated  that 
if  an  emei^ency,  such  ai  sickness,  etc.,  ez- 
iitted,  the  motorman  had  a  right  to  turn  his 
motor  bar  over  to  another. 

I'he  court  also  said  in  that  case  that,  "so 
far  as  appears  bere,  there  was  no  violation 
of  either  tbe  letter  or  the  spirit  of  these 
rules,  construed  together,  when  Walborn 
t«mporarily  exchanged  places  with  tbe  mo- 
torman .  .  .  that  tbe  company's  prop- 
erty or  the  safety  of  passengers  was  in 
any  way  imperiled  by  this  arrangement;  and 
there  was  no  occasion  to  apprehend  an 
emergency  which  would  call  for  them  to  be 
in  their  respective  places.  It  nould  seem 
that  in  this  instance  the  conductor  exercised 
Ilia  judgment  and  authority,  under  the  rulea, 
reasonably  and  prudently.  Tbe  case  is  not 
therefore  akin  to  those  cases  in  which  a 
tiervant  voluntarily  and  needlessly,  and  not 
in  the  performance  of  duty  to  the  master, 
places  himself  in  a  position  of  great  peril. 
Put,  if  it  be  conceded  that  Walborn  was  in 
a  prohibited  position  at  the  time  he  was 
fatally  injured,  it  seems  to  us  that  the 
same  result  must  be  reached.  The  blunder 
of  the  train  despatcber  put  everybody  on 
tiie  car  in  peril.  His  act  was  the  sole  and 
proximate  cause  of  the  collision.  Not  a 
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thing  that  Wulboni  did  contributed  to 
bring  about  a  collision,  and  he  heroically 
died  at  bis  post  in  trying  to  prevent  it. 
Nothing  is  alleged  against  him,  except  that 
he  was  in  tbe  most  dangerous  position, 
where  all  were  in  common  danger,  without 
tbe  fault  of  any.  Under  such  circum- 
stances, it  is  nothing  short  of  absurdity  to 
contend  that,  because  he  was  killed,  instead 
of  another,  or  possibly  all,  the  eompsny 
should  escape  all  liability  for  its  wrong. 
But  it  is  argued  that  he  should  have  de- 
serted his  temporary  post,  and  have  gone 
back  to  his  proper  position;  in  other 
words,  that  be  was  negligent  in  remaining. 
But,  if  he  bad  run  away  without  attempt- 
ing to  reverse,  and  the  people  on  the  car 
bad  been  killed  or  mangled,  would  any 
court  acquit  tbe  company  of  negligence  in 
that  respect  T  If  the  contention  of  counsel 
is  correct,  it  involves  the  contradiction  that 
Walborn  was  negligent  in  remaining,  and 
would  have  likewise  been  negligent  it  he 
ran  away.  Who,  among  us,  is  sufficient 
for  the  decision  of  such  things  in  an  emer- 
gency T  We  are  not  willing  to  accept  it  as 
the  law  that  a  motor  engineer  or  locomo- 
tive engineer  is  guilty  of  contributory  negli- 
gence, merely  because  be  remains  in  hie  dan- 
gerous position  and  continues  his  eCTorta  to 
avert  calamity  from  the  psssengers  behind 
him.  Beach,  Contrib.  Neg.  S  42.  And  Wal- 
born was,  for  the  time  being,  the  motor  en- 
gineer of  that  car,  and  as  such  responsible 
for  tbe  safety  of  the  passengers  being  car- 
ried therein.  We  find  no  prejudicial  error 
in  the  record.  It  was  hardly  necessary  to 
have  bothered  with  the  elaborate  charge  and 
request  to  charge  in  this  case." 

It  appears  in  that  case  that  court  recog- 
nized tbe  right  of  the  conductor  to  exercise 
his  judgment  as  to  the  emergency,  even 
when  the  regular  motorman  was  sitting  in 
the  car,  after  finishing  hia  dinner.  In  my 
opinion,  appellee  in  the  case  at  bar  had  a 
right  to  judge  as  to  whether  or  not  an 
emergency  existed;  end  if  he  had  reason  to 
believe,  and  did  believe,  that  such  existed, 
he  had  a  right  to  run  the  car  to  the  barn, 
where  it  was  ordered  to  be  placed  by  tho 
superintendent,  especially  as  the  regular 
motorman  had  left  the  car,  and  he  waa  the 
only  one  on  it  who  could  operate  it. 

In  the  case  of  Foillon  v.  Louisville  R.  Co. 
UO  Ky.  707,  131  S.  W.  998,  the  railway 
company  claimed  that  Foillon  received  bis 
injuries  while  violating  a  rule  that  pro- 
hibited him  from  going  on  tbe  platform.  In 
the  case  tiie  court  said;  "But  a  conductor 
who  has  charge  of  a  car  may  go  on  the  out- 
side, when  called  to  do  so  in  the  discharge 
of  his  duty,  or  when  he  has  reason  to  think 
it  npcp-J^ary  in  the  discbarge  of  hia  duty." 

Applying  the  principles  of  the  foregoing 
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eases  to  the  ease  at  bar,  it  is  clear  that ' 
Miller  was  acting  rightfully  and  lawfully 
B,t  the  time  of  liia  injury,  'ihc  caacB  re- 
ferred to  in  the  opinion  by  the  court  bub- 
tain  thiB  view.  In  the  TenneBsee  case  the 
conductor,  in  an  emergency,  requested  a 
tiiird  person  to  help  liim,  wlien  his  brake- 
man  WHH  otherwise  engaged,  and  lie  could 
not  make  a  coupling  aloiie^  and  this  third 
person  waa  allowed  to  recover  for  an  injury 
received,  altliough  the  conductor  had  no 
right  to  employ  him,  except  in  a  case  of  an 
emergency.  Doea  anyone  think  the  oourt 
would  have  refused  to  allow  him  to  recover 
if  it  afterwards  turned  out  that  the  regular 
brakeman  waa  not  in  fact  otherwise  em- 
ployed at  tbe  timet  If  this  third  person 
had  reasonable  grounds  to  believe,  and  did 
believe,  that  the  conductor  waa  telling  him 
the  truth,  the  Tenncasee  court  would  have 
sustained  his  recovery.  There  is  a  long 
line  of  decistona  in  this  state  authorizirig 
persons  to  recover  for  injuries  received 
while  acting  under  the  belief  that  an  emer- 
gency exists,  provided  they  have  reasonable 
ground  upon  which  to  base  such  a  belief,  al- 
tJiough  it  may  dt^velop  afterwards  that  no 
emergency  did  actually  exist,  and  they 
would  not  have  been  injured  if  they  had  not 

Aside  from  this,  the  court  erred,  as, 
under  the  fads  staled  in  the  opinion,  an 
emergency  existed  when  the  regular  motor- 
man  left  the  car,  and  he  did  ao  without  the 
knowledge  of  the  conductor.  Miller  did  not 
have  charge  of  the  motorman;  he  could  not 
control  him;  and  when  he  left  Miller  was 
the  only  person  on  the  car  who  could  run 
it.  There  were  but  two  otliers,— the  con- 
ductor and  the  trespasser  mentioned  in  the 
opinion, — and  it  is  in  proof  that  the  con- 
ductor could  not  operate  the  car.  Under 
this  state  of  facts,  was  it  the  duty  of  Miller 
to  leave  the  car  standing  on  the  track  in 
the  street,  where  other  cars  might  collide 
with  it  and  cause  injury  to  persons  and 
property,  or  was  it  his  duty  to  take  it  to 
the  barn,  the  place  for  storing  cars  that  are 
not  in  useT  Miller  was  an  employee  of  the 
company  as  conductor  on  other  cars,  it  is 
true;  hut  it  certainly  would  have  been  ex- 
pected of  any  employee,  under  the  circum- 
stances, to  take  tne  car  to  the  barn  where, 
according  to  orders,  it  was  to  go,  and  if 
Miller  had  not  done  so  he  would  have  doubt- 
less lost  his  employment  the  next  mornin". 
There  was  an  emergency  which  authorized 
Miller  to  take  charge  of  the  car,  whether 
the  refifular  motorman  was  too  aick  to 
handle  it  or  not.  He  did  leave  it,  and  left 
Miller  and  the  conductor  in  charge,  and 
Miller  was  the  only  one  who  could  run  it. 
Grant  that  the  motorman  waa  not  too  sick 
,  to  operate  the  car  when  Miller  took  charge, 
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there  is  not  a  pretenae  that  he  was  in  the 
least  negligent  in  handling  iL  There  is  ad- 
mitted negligence,  however,  on  the  part  of 
the  company  in  placing  the  cars  on  the 
track  with  which  he  collided,  as  he  could 
not  see  them  on  account  of  the  poor  light 
on  his  car  and-  the  dust  stirred  up  by  an 
automobile.  In  all  probability,  thia  ac- 
cident would  have  occurred  if  the  r^ular 
motorman  had  been  on,  and  he  would  hare 
been  mangled,  and  the  company  would  have 
to  compensate  him,   instead  of  appellee. 

In  20  Am.  k  Eng.  Enc.  Law,  page  106. 
the  rule  ia  succinctly  stated  thus:  "The 
mere  fact  that  injuries  sustained  by  an  em- 
ployee were  inflicted  while  he  waa  acting 
in  disobedience  of  well-known  rules  will  not 
relieve  the  master  of  liability.  There  must 
be  a  connection  between  the  disobedience  of 
the  rule  and  the  injury  received.  The  con- 
tributory negligence  of  tlie  injured  party 
that  will  defeat  a  recovery  must  have  con- 
tributed as  the  proximate  cause  of  the 
injury."  And  there  are  authorities  from 
many  states  cited  to  sustain  it. 

In  the  case  of  Gamble  v-  Akron,  B.  ft  C. 
R.  Co.  03  Ohio  St  352,  SS  N.  E.  09,  the 
court  said  on  this  point:  "But,  if  it  he  con- 
ceded that  Walborn  was  in  a  prohibited 
position  at  the  time  he  waa  fatally  injured, 
it  seems  to  us  that  the  same  result  must  he 
reaclied.  The  blunder  of  tlie  train  despatch- 
er  put  everybody  on  the  car  in  peril.  His 
act  wag  the  sole  and  proximate  cause  at  tbe 
collision.  Not  a  thing  that  Walborn  did 
contributed  to  bring  about  the  collision, 
and  he  heroically  died  at  his  post  in  try- 
ing to  prevent  it." 

Miller,  an  employee  of  appellant,  was  do> 
ing  the  proper  thing  in  a.  careful  manner, 
without  negligence  on  his  part,  when  be 
collided  with  the  cars  which  had  admittedly 
been  negligently  left  on  the  track.  I  am 
unable  to  see  the  connection  of  Miller's  sup- 
posed violation  of  the  rules  with  the  negli- 
gence of  appellant  and  the  collision,  so  as  to 
defeat  his  right  to  recover  damages.  In  my 
opinion,  this  is  one  of  the  cases  wherein,  if 
Miller  waa  acting  in  disobedience  of  a  rule, 
it  does  not  relieve  the  master  from  lis- 
bility. 

It  is  said  in  the  opinion  that  "it  is  true 
there  is  proof  hy  Kliller  that  the  con' 
ductor  had  not  long  been  on  the  road,  and 
did  not  understand  how  to  operate  a  car. 
Still  he  was  in  charge  of  it,  and  he  knew 
nothing  of  any  disability  on  the  part  of  the 
motorman,  or  of  his  intention  to  leave  the 
fsr,  until  he  had  left  it.  It  ia  true  that  he 
then  allowed  Miller  to  operate  the  car  down 
toward  the  barn ;  but,  as  the  motorman  had 
been  left  behind,  in  view  of  the  short  time 
tlint  rlnpned  before  the  collision.  Miller 
£huu1d  be  regarded  as  simply  %  volunteer." 
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Sullivan,  tlic  conductor,  agreed  with  Miller  I 
that  be  had  only  been  in  the  service  of  tlic  [ 
company  a  aliort  time  and  did  not  know  : 
how  to  operate  a  car,  and  he  also  testified 
that  he  knew  when  the  motormaa  left  the  j 
car.  The  court  indicates  that  the  distance  , 
traveled  after  the  motorman  got  off  the  car 
before  the  coitiaion  was  very  short,  and  that 
Sullivan,  the  conductor,  therefore  did  not 
have  time  to  prevent  appellee  from  running 
or  stopping  the  car.  The  proof  shows,  with- 
out contradiction,  that  they  traveled  a  con- 
siderable distance,  at  least  four  blocks  or 
more,  from  the  place  the  motorman  got  oS 
to  the  place  of  the  collision,  which  was 
certainly  a  sufficient  distance  to  allow  the 
conductor  to  order  Miller  to  stop  running 
the  car;  but  he  made  no  effort  to  do  bo,  al- 
though, as  stated  in  the  opinion,  he  was  in 
charge  of  the  car,  and  his  conduct  after  the 
rc^lar  motorman  left  shows  tnat  he  coa- 
■ented  to  Miller  running  the  car. 

For    these    reasons,    I    dissent   from   the 
opinion  of  the  court. 


ALABAMA  SCPREME  COURT. 

T.  J.  SMITE,  Appt,, 

E,  W.  WEBB. 

■(—  Ala.  — ,  58  So.  »13.) 

Contract  —  not  U>  engage  In   business 
—  restraint  of  trade. 

1.  A  contract  by  one  selling  a  livery  busi- 
ness, not  to  engage  in  that  business  in  oppo- 
sition to  the  vendee  in  the  city  where  it  is 
located,  is  not  void  as  in  restraint  of  trade, 
although  not  limited  in  time. 


Same   —   breach   —   maitagcr   of   rival 
buslneHX. 

2.  A  contract  by  one  sellmg  a  livery  busi- 
ness, not  to  engage  in  that  business  in  op- 
position to  the  vendee  in  the  city  where  the 
business  is  located,  is  broken  by  his  becom- 
ing manager  of  a  branch  establisiied  there 
by  one  owning  a  livery  business  a  few  miles 
distant  from  the  city. 

Evidence  —  failure  of  proof  —  Incldeat- 
al  relief  —  cRect  on  suit. 

3.  Failure  of  one  suing  to  restrain  anoth- 
from  breaking  bis  contract  not  to  engage 

I  business  in  opposition  to  complainant,  to 
eatablish  an  incidental  feature  of  his  bill 
asking  for  damages  for  failure  to  turn  over 
property  sold  in  connection  with  the  busi- 
ness, does  not  defeat  the  rigbt  to  injunctive 


(May  30,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Court  for  St.  Clair  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  enjoin  defendant  from  breaking  hig  con- 
tract not  to  engage  in  the  livery  business 
in  opposition  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  M.  Smith  and  Victor  H, 
Smith,  for  appellant: 

The  contract  set  forth  in  the  bill  and 
sought  to  be  specifically  enforced  by  injunc- 
tion is  not  a  contract  in  restraint  of  trade, 
and  hence  not  void  as  against  public  policy. 

Robhins  V.  Webb,  SS  Ala.  393 1  Moore  i, 
H.  Hardware  Co.  v.  Towers  Hardware  Co. 
87  Ala.  206,  13  Am.  St.  Rep.  23,  6  So.  41; 
McCurry  v.  Gibson,  lOS  Ala.  4&1,  64  Am. 
St.  Bep.  177,  18  So.  808. 

De.'endant's  contract  not  to  engage  in 
business  was  broken  by  his  becoming  man- 
ager of  the  branch  ^tabliahment  of  anoUier 


STote.  ^  Entering  another's  emplovmeiit 
as  breach  of 
in  rival  business. 


This  note  supplements  that  appended  to 
Siegel  V.  Marcus,  20  L.R.A.(N.S.)    789. 

It  was  held  in  an  English  case  that  act- 
ing aa  a  salaried  assistant  to  a  surgeon  who 
carried  on  the  practice  for  his  own  benefit 
was  carrying  on  the  profession  of  surgeon 
within  the  meaning-  of  a  contract  not  to 
do  so.  Palmer  v.  Mallet,  57  L.  J.  Ch.  N.  S. 
226,  L.  R.  38Ch.  Div.  41],  58  L.  T.  N.  S. 
04,  36  Week.  Rep.  460,  distinguishing  Allen 
V.  Taylor.  36  L.  J.  Ch.  N.  S.  627.  L.  R.  10 
Eq.  62,  22  L.  T.  N.  S.  512.  affirmed  in  10 
Week.  Rep.  35.  subsequent  proceedings  be- 
low, 19  Week.  Rep.  556,  24  L.  T.  N.  S.  240, 
holding  that  a  contract  not  to  carry  on  the 
trade  of  a  rag  dealer  was  not  broken  by 
merely  acting  as  manager  of  a  rag  business, 
the  distinction  beine  placed  principally  up- 
on the  ground  of  the  difference  between  a 
trade  and  a  profession. 
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And  it  was  held  that  taking  orders  for  a 
firm  or  company  was  not  carrying  on  the 
business  "in  the  name  or  names  or  for  the 
benefit  of  any  person  or  persons,"  within  the 
meaning  of  a  covenant  not  to  engage  in  a 
certain  .business  or  in  anywise  incident 
thereto.    Ciark  v.  Watkins,  9  Jur.  N.  8.  142. 

And  upon  the  theory  that  a  contract  not 
to  engage  in  a  specified  business  is  in  re- 
straint of  trade  and  must  be  strictly  con- 
strued, it  was  held  that  engaging  In  busi- 
ness merely  aa  the  employee  of  another  did 
not  violate  tbe  contract.  Bowers  v.  Whittle, 
63  N.  II.  147,  56  Am.  Rep.  409   [dentistry). 

And  according  to  Greenebaum  v.  Gage,  61 
III.  46,  a  joint  interest  is  the  test  to  de- 
termine whether  association  with  another 
firm  constitutes  a  breach  of  a  contract  not 
t6  "buy  or  sell  goods  in  the  line  of"  a 
icificd  businpBs;  the  court  saying  that  if 
not  buying  or  selling  for 
nimself  or  for  a  firm  in  which  he  had  a 
joint  interest,  but  was  nctiny  in  tbe  capaci- 
ty of  clerk  or  employee,  then,  although  he 


specified 
the  pron 
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Abel  V.  State,  DO  Ala.  631,  8  So.  7S0; 
Broeutigam  v.  EJwarils,  38  N.  J.  Kq.  642; 
Lemona  v.  SUte,  SO  AU.  130;  McPherHon 
T.  State,  S4  Ala.  224;  9  Cyc.  687,  6SS;  6 
Gyc.  268;  15  Cyc.  1047;  Ewing  v.  Johnson, 
34  Bow.  Pr.  202;  Nelson  v.  Johnson,  38 
Minn.  255,  36  N.  W.  808. 

UeasrB.  N.  B.  Spears  and  James  A. 
Kmbry  for  appellee. 

HcClellan,  J.,  delivered  the  opinion  ol 
the  court: 

Th«  purpose  of  the  bill,  exhibited  by  ap- 
pellant against  appellee,  is  to  enforce  the 
speciflc  performance  of  the  contract  set  out 
below,  fay  means  of  the  rcBtraining  effect  of 
injunctive  proceBs.  The  contract  made  was 
in  writing  and  is  as  foUowg; 


Pell  Citr, 

October  19,  1910. 
This  is  to  certify  for  a  consideration  of 
(1,600  I  have  sold  and  delivered  to  T.  J. 
Smith  my  livery  outfit  that  consists  of  8 
horses,  all  buggies,  surreys,  hacks,  vagons, 
harness  of  every  description,  in  fact  all  that 


belongs  to  the  stable,  including  one  billy 
((Oiit,  wheelbarrow  and  tools  of  every  kind 
and  description  except  three  shoats  in  the 
barn  lot.  I  also  agree  to  turn  over  t«  T. 
J.  Smith  both  stables  now  in  my  possession 
belonging  to  Sumter  Cogswell.  I  further 
agree  to  turn  over  my  contract  with  the 
Standard  Oil  Company  on  November  1,  1910. 
and  I  further  agree  to  have  trans.'rrred  to 
the  said  T.  J.  Smith  my  insurance  on  said 
livery  business.  I  further  agree  for  the 
abofe  consideration  not  to  engage  in  the 
livery  busineas  in  opposition  to  said  T.  J. 
Smith  in  Pell  City. 

ISigned]  E.  W.  Webb. 
(Italics  supplied.) 

It  is  contended  that  the  vendor  (Webb) 
had  breached,  before  the  bill  was  filed,  and 
was  then  breaching,  the  contract  in  that 
feature  (italicized  above),  whereby  he 
obligrd  himself  to  refrain  from  engaging  in 
the  livery  business,  etc 

The  contract  is  not  void  as  in  restraint 
of  trade.  2  Beach,  Contr.  S  1676;  Tusca- 
loosa Ice  Mfg.  Co.  y.  WUliams,  127  Ala. 


might  have  held  himself  out  as  a  member 
of  the  Arm,  his  acts  would  not  constitute  a 
breach  of  the  contract. 

But  it  is  held  that  one's  cnn tract  not  to 
"engage,  directly  or  indirectly,  or  concern 
himself,  in  carrying  on  or  conducting  the 
ice  business,  either  as  principal  or  agent," 
is  violated  by  working  for  another  dealer 
as  deliveryman  end  solicitor.  Sabcock  v. 
dear,  03  Hun.  C28,  43  N.  Y.  S.  R.  420,  17 
H.  Y.  Supp.  684. 

So,  there  is  a  breach  of  a  covenant  not  to 
carry  on  or  be  concerned  in  carrying  on, 
either  directly  or  indirectly  with  a  certain 
business  or  trade,  or  to  sell  any  goods  in 
any  way  connecled  with  that  trade,  where 
the  covenantor  acts  as  manager  and  sells 
goods  connected  with  the  trade  mentioned. 
Jones  T.  Heavens,  L.  R.  4  Ch.  Div.  036,  26 
Week.  Rep.  400. 

And  It  was  stated  ralher  generally  in 
Empson  v.  Bissinger,  9  Ohio  L.  J.  80,  that 
one  who  contracti?d  not  to  engage  directly 
or  indirectly  in  the  business  sold,  could  not, 
within  the  territory  specified,  act  as  em- 
ployee in  such  B,  business;  and  that  he  could 
not  engage  outaide  bucIi  territory,  as  owner, 
manafier,  or  employee  in  the  manufacture 
of  articles  handled  in  the  business,  if  sucli 
articles  were  designed  to  be  sold  within  such 
territory.  Although,  as  said,  this  stste- 
ment  was  made  in  general  terms,  the  addi- 
tional (act  that  he  engaged  in  business  in 
the  name  of  his  wife,  apparently  as  a  sub- 
terfuge, was  an  additional  reason  for  hold- 
ing bis  employment  a  breach  of  the  con- 
There  IS  a  breach  of  a  covenant  of  the 
vendor  of  a  route  for  the  sale  of  tobacco, 
and  its  instrumentalities,  that  he  will  not 
in  any  manner  interfere  with  the  vendee  in 
the  prosecution  of  his  said  peddling  biisi- 
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in  the  district  or  over  the  route,  at  or 
about  the  places  mentioned;  and  that  be 
not  do  or  say  anything  to  his  old  cni- 
tomers  to  discourage  or  hinder  the  vendee 
in  the  business, — wiiere  be  covers  such  route 
as  a  salesman  in  the  employ  of  another, 
and  although  he  sells  other  kinds  of  tobacco 
than  those  covered  by  the  sale.  Ewing  T. 
Johnson,  34  How.  Pr.  202. 

contract  not  to  engage  in  a  rival  busi- 
I,  made  by  a  father  and  eon  upon  the 
sale  of  the  father's  business,  is  broken  by 
both  parties  when  a  new  businesa  is  started 
by  them  through  the  subterfuge  of  placing 
the  business  in  the  name  of  a  third  person, 
and  under  the  sole  control  and  mana^^meut 
of  the  son.  Thompson  v.  Andrus,  73  Mich. 
651,  41  N.  W.  683. 

So,  a  contract  not  to  enter  into  a  cer- 
tain business  is  violated  where  the  prom- 
isor connects  himself  nominally  as  mana- 
ger with  a  business  advertised  as  his  own. 
and  it  does  not  appear  that  anyone  else  baa 
an  interest  therein,  the  circumstances  being 
such  as  to  make  the  public  think  that  in 
patronizing  the  new  busineBs  they  are  bene- 
nting  the  manager  personallv.  Nelson  v. 
Brassington,  64  Wash.  180,  116  Pac.  629. 

Attention  is  also  directed  to  Kramer  v. 
Old,  110  N.  C.  1,  34  L.R.A.  389.  60  Am.  St. 
Rep.  6S0,  2S  S.  £.  813,  holding  that  the 
taking  of  stock,  or  helping  to  organize  or 
manage  a  oorporation  formed  to  carry  on  s 
business,  after  one  has  agreed,  on  the  sale 
of  such  a  business,  not  to  continue  in  it  in 
that  locaHty,  is  a  breach  of  hia  con  tract- 
Numerous  notes  covering  other  aspects  ol 
contracts  to  restrict  competition  are  re- 
ferred to  in  the  indexes  to  L.R.A.  notes  un- 
der the  title,  "Contract*  —  restraint  of 
trade."  L.  A.  W. 
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110,  50  L.R,A.  175,  85  Am.  St.  Hep.  I2S, 
28  So.  668;  McCurry  v.  Gibson,  108  Ala. 
45],  54  Am.  St.  Rep.  177,  U  So.  806;  Moore 
t  H.  Hardware  Co.  r.  Towers  Hardwan  " 
87  Als.  208,  13  Am.  St.  Rep.  23,  0  So. 
Robhins  T.  Webb,  68  Ala.  303;  Arnold  Jt 
Co.  V.  Jones  Cotton  Co.  152  Ala.  501,  12 
UR.A.{N.S.)  160,  44  So.  662;  HsrriB  v. 
TheuH,  149  Ala.  133,  10  L.K.A.(N.S.)  204, 
123  Am.  St.  Hep.  17,  43  So.  131.  Tbe  omia- 
sion  from  such  contracts  of  a  limit  as  to 
time  of  duration  does  not  aSect  tbem  if 
they  are  otherwise  valid.  Harris  v.  Th^e. 
149  Ala.  133,  10  L.R.A.(N.S.)  204,  123  Am. 
St.  Rep.  17,  43  So.  131 ;  McCurry  v.  Gibion, 
108  Ala.  451,  64  Am.  St.  Rep.  177,  18  So. 
806;  02  Am.  Dec.  pp.  754,  755,  note. 

As  appears  from  tbe  instrument  itself, 
the  vendor  was,  when  the  sale  was  made, 
engaged  in  the  livery  business  at  Pell  City. 
^Vhile  there  is  in  the  instrument  no  express 
provision  for  the  sale  of  the  livery  business 
as  such,  the  stipulations  therein  with  respect 
to  the  contract  with  the  oil  company  evi- 
dently to  endure  beyond  November  1,  1910, 
with  respect  to  the  transfer  of  the  "insur- 
ance on  said  livery  buaineas,"  and  with  re- 
spect to  the  turning  over  of  the  Cogswell 
stables.  In  connection  with  the  enfsagemeni 
italicized,  leave  no  room  for  doubt,  we  think, 
that  the  parties  contemplated,  and  so  cou' 
tracted,  the  sale  of  the  business  along  with 
the  chattels  and  effects  specified  in  the  pa- 
per. In  other  words,  these  evidences  from 
the  face  of  the  instrument  exclude  the  idea 
that  the  parties  contemplated,  solely,  the 
sale  of  the  chattels  and  effects  enumerated. 
There  is  in  the  instrument  no  express 
erence  to  the  sale  of  the  good  will  of  the 
business.  It  may  well  be,  though  it  is  not 
necessary  to  alQrm  it  at  this  time,  that  such 
an  engagement  as  that  expressed  in  the  ital- 
icized provision  would  import,  necessarily. 
the  sale  of  the  good  will  of  the  business  as 
effectually  as  if  that  term  had  been  incor- 
porated in  the  writing.  Again,  since  the 
good  will  of  a  business  is  an  incident  there- 
to, it  may  be  the  sale  of  the  business  as  such 
would  carry  by  implication  that  property 
element  or  attribute  of  the  business.  Much 
has  been  written  by  the  courts  and  text- 
writers  on  the  subject.  20  Cyc.  1275-1283. 
Practically  all  of  the  many  decisions  con- 
sulted on  this  invest! station  treat  of  con- 
tracts where  the  parties  referred  to  good 
will  in  terms.  Probably,  in  such  dealings, 
it  is  best  to  remove  all  doubts  in  the  prem- 
ises,— to  make  particular  reference  to  good 
will. 

In  tb«  construction  of  contracts  the  judi' 
cial  duty  is  to  ascertain  the  intent  of  the 
parties,  where,  of  course,  that  intent  is  not 
so  clearly  expressed  as  to  exclude  the  neces- 
sitv  for  construction.  In  order,  where  con^ 
-:i)  L.R.A.(N.S.) 


atruction  is  necessary,  to  ascertain  the  in- 
tent of  the  parties,  tbe  ci rev m stances  sur- 
rounding  them  and  the  object  proposed  by 
their  engagement  should  be  considered. 
Parol  evidence  is  often  the  only  means 
whereby  the  conditions  and  oircumafaneeB 
surrounding  the  parties,  at  the  time  of  con- 
tracting, may  be  shown!  Lewman  v.  Ogden, 
143  Ala,  351,  42  So.  102,  5  Ann.  Caa.  aUo; 
McDonnell  v.  Jordan,  142  Ala.  279,  38  So. 
122. 

The  particular  feature  of  the  contract  to 
be  construed  is  this:  "I  further  agree  for 
the  above  consideration  not  to  engage  in  the 
livery  buainess  in  opposition  to  aaid  T.  J. 
Smith,  in  Pell  City."  Whether  the  breach 
charged  by  the  vendee  may  be  sustained 
depends,  primarily,  upon  the  character  and 
measure  of  restraint  this  provision  imposed 
upon  the  vendor;  and,  secondarily,  upon  the 
resolution  of  the  issue  of  fact  as  to  tbe 
vendor's  conduct  in  respect  of  the  livery 
business,  in  Pell  City,  with  which  he  was 
later  connected. 

Whether  the  intent  of  the  parties  was 
that  the  rendee  should  not  engi^  In  the 
livery  business  in  his  own  name  at  that 
place,  or  whether  he  should  not  contribute 
by  his  services,  presence,  and  prestige  to  the 
conduct  of  such  a  business  owned  by  an- 
other, are  questions  arising  from  the  terms 
employed  in  the  provisions,  and  make  the 
true  meaning  equivocal,  and  hence  present 
a  case  calling  for  the  full  discovery  of  tbe 
surrounding  circumstances  existine  when 
the  contract  was  made.  Corwin  v.  Hawkins,  - 
42  App.  Div.  571,  59  N.  Y.  Rupp.  603. 

It  may  be  assumed  that,  since  the  law 
does  not  look  with  favor  upon  restrictions 
igainst  competition,  tending  to  monopoly, 
though  upholding  such  contracts  when  not 
general  restraint  of  trade,  coutiscts  re- 
strictive of  the  right  to  engage  in  business 
of  a  particular  kind  and  in  a  particular 
place  will  he  strictly  construed.  Eastern 
ETp.  Co.  T.  Meserve.  60  N.  H,  188. 

When  the  contract  was  made,  the  vendor 
had  been  engaged  for  three  years  or  more 
in  the  livery  business  at  Pell  City.  While 
there  is  some  conflict  in  the  evidence  upon 
the  point,  it  is  fair  to  say  that  its  clear 
preponderance  is  to  the  effect  that,  at  the 
of  the  sale,  the  trade  of  that  char- 
acter at  Pell  City  was  not  sufficient  tor  the 
profitable  conduct  of  two  distinct  livery  bus- 
es. At  that  time  the  vendor  had  no 
.  It  may  be  he  had  controlled  this  con- 
dition by  renting  another  livery  barn,  which 
it  does  not  appear  was  tbe  site  of  the  busi- 
the  vendor  then  conducted.  The  vendee 
decided  to  open  a  livery  business  at  Pell 
City.  Through  the  medium  of  mutual 
ids  of  the  vendee  and  vendor,  they  came 
together   upon   the   idea  that   the   busitiess 
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there  would  not  support  two  Hverf  stables; 
Bind  the  vendor  embraced  the  siijmestiiin  that 
he  Hell  out  to  hii  threatened  rival.  The  pro- 
visions of  tlie  contract  demonatrate  that  the 
common  intent  was  to  avoid  competition  in 
the  business  at  a  place  where  it  was  thouRht 
tlie  result  would  prove  unprofltable  to  both. 
In  the  light  of  these  circumstanceH.  the  force 
and  common  intent  of  the  restrictive  provi- 
sion of  the  instrument  is  shown  with  all 
certainty. 

Approximately  three  monttis  after  the  sale 
to  this  vendee,  one  J.  C.  Alverson,  who  was 
then  engaged  in  the  livery  business  at  a 
point  atlout  5  miles  from  Pell  City,  de- 
cided to  establish  a  livery  buaine'ts  at  Pell 
City;  his  notion  being  to  more  conveniently 
seri'e  his  customers  in  that  way  than  by 
sending  conveyances  from  his  original  stand 


It  appears,  from  the  whole  evidenee,  with- 
out any  real  doitbt,  that  Webb  was  the 
general  manager  of  Alverson'a  Pell  City  sta- 
ble: that  he  had  no  interest  in  the  business; 
that  his  contract  was  for  wa^es  at  $46  per 
month:  that  be  had  j^neral  eontrol  of  the 
business,  apart  from  the  fixing  of  a  schedule 
of  prices  by  the  oivner ;  that  he  took  an 
active  part,  as  the  representative  of  Alver- 
son, in  the  setting  up  of  the  business,  the 
renting  of  the  place  therefor,  the  purchase 
of  supplies  for  its  opening  and  continuance, 
the  colleetion  of  its  dues,  t)ie  payment  of 
its  hands  out  of  the  funds  of  the  business, 
and  the  diliRent  promotion  of  the  business, 

'  including  the  active  solicitnlion  of  patronsge 
therefor.  And  it  is  shown  by  Alverson  liim- 
sett,  that  there  has  been  no  setllcment 
between  the  manager  and  the  _owner,  not- 
withstanding the  manafier  left' his  service 
on  February  I,  IBll;  and  that,  st  most,  he 
visited  the  Fell  City  stable  from  one  to  four 
times  a  week.  The  evidence,  as  a  whole, 
strongly  supports  the  conclusion  that  Welib 
put  to  the  promotion  of  the  business  of  the 
Alverson  stable  his  personal  prestige,  influ- 
ence, and  acquaintance,  as  a  liveryman,  in 
accordance  with  Alverson's  expressed  expec- 
tation when  he  hired  Wobb  to  run  his  stable 
at  Pell  City.  Nor  is  it  possible,  on  the 
whole  evidence,  to  doubt  that  Webb,  as  the 
representative  of  Alverson,  pressed  for  pat- 
ronage of  the  traveling  public  without  re- 
gard to  whether  the  solicitation  was  of  an 
old  customer  of  the  business  he  had  sold  to 
5imith  or  not:  and.  at  least,  without  care  to 
avoid  making  the  impression  that  patronage 
of  the  new  business  was  at  least  a  favor,  if 
not  of  profit,  to  him.  On  the  whole,  the  evi- 
dence does  not  inspire  the  eonclusinn  that 
Webb  entertained  any  other  idea  than  that 
he,  as  the  agent  of  Alverson.  might  by  dili- 
gence create  and  promote  the  competition 
ivith    Smith,   which   he   could   not   do   in   a 
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rival    business   of   his   own.      Could   be   do 
'this  without  a  breach  of  the  contract? 

So  far  as  adjudications  made  in  other 
jurisdictions  are  concerned,  it  may  be  admit- 
ted that  either  response  to  the  question 
could  be  rested  upon,  might  find  suggestion 
in,  and  some  measure  of  support  from. 
decisions  based  upon  somewhat  si  mils  r 
conditions  of  contract  and  circumstances  sl- 
tending  it.  A  large  number  of  these  deci- 
sions have  been  considered.  In  support  ol 
an  affirmative  reply  to  the  question,  tbes« 
mif^t  be  cited:  Kastern  Exp.  Co.  v.  Me- 
serve.  80  N.  H.  108;  Grimm  v.  Warner  43 
Iowa,  100;  Battershell  v.  Bauer,  91  III.  App. 
181 ;  Allen  v.  Taylor,  39  L.  J.  Ch.  K  S.  6:27, 
L.  R.  10  Eq.  62,  22  Week.  Rep.  512;  Clark 
V.  Watkins,  »  Jur.  N.  S.  142,  8  L.  T.  X.  S. 
8,  11  Week.  Rep.  319. 

Under  this  contract,  interpreted  in  the 
light  of  the  circumstances  in  evidence,  our 
conclusion  is  to  the  contrary. 

The  common  intent  of  the  parties,  in  tie 
clause  in  question,  was  to  afford  and  asenre 
the  vendee,  as  far-  as  the  vendor  was  con- 
cerned, an  unopposed  pursuit  of  the  busi- 
ness sold  to  the  vendee.  For  that  he  paid  s 
valuable  consideration.  In  setting  down 
this  intent  in  the  instrument,  there  is  no 
eKpression  of  limitation  that  the  busine»i 
against  the  engaging  in  which  the  vendor 
bound  himself  should  be  a  livery  businefii 
owned  by  the  vendor. 
surrounding  the  parties, 
the  letter  of  the  contract,  compel  the  con- 
clusion that  the  parties  intended  that  tlie 
vendor  should  so  far  refrain  from  such  i 
controlling  relation  and  'activity  with  an 
opposition  business  of  that  character  a« 
would  naturally  result  in  bringing  about 
the  very  condition  against  which  they  ex- 
presslv  stipulated.  Nelson  v.  Johnson,  3S 
Minn."2,ia,  36  N.  W,  868. 

There  is  a  patent  distinction,  in  such 
cases,  between  a  mere  servantahip  in  a  busi- 
ness and  the  managership  thereof.  One  it 
subordinate, — inconsequential  in  effecting 
the  general  popularity  and  success  of  the 
enterprise. — while  the  other  is  dominant. 
controlling,  inlluential,  in  its  appeal  to  pub- 
lic favor,  and  hence  in  its  inevitable  efTert 
upon  the  success  of  the  business. 

In  Jefferson  v.  Markert.  112  Ga.  498.  37 
S.  G.  758,  a  similar  question  was  presented. 
though  there  the  sale  included  good  will  by 
express  stipulation.  The  vendor  subsequent- 
ly opened  and  operated  a  rival  business  he- 
longing  to  his  wife.  The  court  ruled  that 
the  fact  til  at  he  was  without  interest  in  tS* 
business  and  was  only  an  employee  of  the 
owner  did  not  avoid  the  breach  of  his  con- 
trnct  to  refrain  from  engaging  in  this  com- 
petitive business.  It  was  said,  in  part; 
"The  contract  is  not  conflned  to  prevenlini; 
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baa  from  entering  upon  aucb  buainess  in  his 
own  nftme,  as  owner  and  proprietor  thereof. 
It  can  be  violated  as  mucli  by  an  employee 
and  agent,  especially  one  who  has  the  con- 
duct and  control  of  the  buniness,  as  it  could 
be  were  he  the  proprietor  ol  the  business  in 
which  he  engaged." 

In  Meyer  v.  Ijibau,  61  La.  Ann.  1727, 
1732,  2a  So.  463,  the  question  was  likewise 
reeolved,  vis.,  that  interest  in  the  competi- 
tive business  was  not  a  sine  qua  non  to  a 
violation  of  a  valid  contract  not  to  engage 
in  a  competitive  business. 

Our  conclusion  does  not  accord  with  that 
prevailing  below,  viz.,  that  there  was  no 
breach,  in  the  particular  indicated,  of  the 
contract  by  Webb. 

That  incident  (to  the  main  object)  feature 
of  the  bill,  touching  the  alleged  fuilure  of 
tlie  vendor  to  deliver  certain  chattels,  is  not 
sustained  in  the  proof.  The  failure  of  the 
complainant  to  carry  the  burden  in  this 
incidental  particular  does  not,  of  course, 
affect  his  right  to  relief  consistent  with  the 
major  purpose  of  the  hill. 

From  the  evidence  it  appears  that  Webb 
was  engaged  in  tlie  livery  business,  in  vio- 
lation of  his  contract  with  complainant,  for 
thirty  days;  and  that  during  that  period 
complainant  was  damaged  in  the  sum  of 
$100. 

The  decree  of  the  chancellor  is  reversed. 
A  decree  will  be  entered  here  granting  the 
relief  to  wbich  complainant  is  entitled  as 
indicated.  The  evidence  on  the  matter  of 
damages  suffered  in  consequence  of  breach 
by  Webb  does  not  afTord  BullIcLent  data  from 
which  any  amount  of  damages  may  be 
awarded.  Taylor  v.  Howard,  1 10  Ala.  488, 
18  So.  311.  Webb,  the  respondent,  is  per- 
manently enjoined  from  engaging  in  the 
livery  business,  at  Fell  City,  in  opposition 
to  complainant,  so  long  as  complainant  con- 
tinues in  the  business  purchased  by  him 
from  Webb. 

Reversed  and  rendered. 

All  tbe  Justices  concnr. 
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STATE  OF  FLOKIDA. 

(—  Fla.  — ,  69  So.  640.) 

Evidence  —  dying  declaration  —  admis* 
sibllltf. 
1.  Dying  declarations  are  limited  to  crim- 


inal prosecutions  when  the  aubject-matter 
of  the  investigation  is  tlie  declarant's  death; 
and  where  in  a  milfe  two  persons  are  shot, 
— one  killed  and  the  other  mortally  wound- 
ed,— the  dying  declarations  of  the  lutter  are 
not  admissible  in  evidence  against  the  party 
charged  with  killing  the  former. 
Same  —  res  gestse  —  lapse  of  time. 

2.  Dying  declarations  made  by  a  party 
who  is  shot  and  mortally  wounded  in  a 
milie,  made  four  or  five  hours  after  tb« 
shooting,  and  after  the  party  liad  seen  and 
spoken  to  several  persons,  cannot  be  said  to 
be  the  spontaneous  utterances  of  thoughts 
created  by  or  springing  out  of  the  transac- 
tion, and  therefore  cannot  be  considered  as 
a  part  of  the  re»  go»t<r. 

(April    23,    1012.) 


Sole.  —  AdittiiitibUity  of  dying  declara- 
tion of  person  for  \choae  death  the 
accuaed  ia  not  on  trlat. 

Earlier  cases  on  the  point  here  annotated 
are  to  be  found  in  a  note  to  Worthington  v. 
State,  56  L.R.A.  358. 

Dying  deota  rat  ions,  in  order  to  be  ad- 
missible in  evidence,  must  as  a  general  ruts 
be  the  statements  and  declarations  of  the 
person  for  the  killing  of  whom  the  accused 
is  being  tried.  Wharton,  Homicide,  3d  ed. 
g  825;  Miliken  v.  State,  8  Ga.  App.  478,  69 
S.  E.  915;  State  v.  Jeiferson,  77  Mo.  J38; 
Mora  V.  People,  IB  Colo.  255,  36  Pac  179 
(obiter). 

Mr.  Underbill  in  his  work  on  Criminal 
Evidence,  2d  ed.  %  106,  says;  "The  declara- 
tion of  a  deceased  person,  which  is  offered 
in  evidence  as  a  dying  declaration,  is  only 
admissible  as  such  in  case  his  death  ia  the 
subject  of  an  inquiry  which  is  made  because 
uf  an  accusation  of  homicide.  .  .  .  The 
mere  circumstance  tliat  a  person's  death  oc- 
curred in  a  disturbance  in  which  the  person 
for  whose  homicide  the  prisoner  was  indict- 
ed was  killed  is  insulficient  to  admit  his 
declaration,  when  it  is  not  shown  that  the 
declarant's  death  was  directly  due  to  the 
defendant's  act." 

Indeed,  the  supreme  court  of  Georgia  in 
Taylor  v.  State,  120  Ga.  867,  48  S.  E.  361, 
wont  much  beyond  the  language  of  Mr. 
L'nderhill,  as  quoted  supra,  and  held  that, 
"although  tbe  persons  killed  were  shot  in 
the  same  light  or  diiliculty,  dying  declara- 
tions of  the  one  are  not,  as  such,  admissi-  , 
ble  in  evidence  on  the  trial  of  the  slayer 
for  the  murder  of  the  other." 

But  in  People  v.  Moran,  344  Cal.  48.  77 
Pac.  777,  it  was  held  that  where  the  defend- 
ant did  not  do  the  killing,  but  was  present 
with  the  one  who  did  do  it,  and  there 
was  evidence  of  a  conspiracy  connecting  him 
therewith,  dying  declarations  as  to  who  did 
do  the  shooting  were  admissible  against 
such  defendant. 

In  West  V.  State,  76  Ala.  98,  it  was  held 
that  the  dying  declaration  of  a  third  person 
that  he  had  committed  the  homicide  for 
which  the  defendant  was  being  tried  wu 
not  admissible  as  evidence.         ^    •-    "  i 
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Florida  supbeme  court. 


p  RROR  to  the  Circuit  Court  for  Caltioun 
X!^  County  to  review  a  judgtuent  convict- 
ing defendant  of  murder  in  tlie  first  degree. 
Keverxed. 

The  facts  are  itated  in  tlie  opinion. 

Meaara.  L^wis  A  Butord  and  J.  W.  Ke- 
lioe  for  plaintiff  in  error. 

MessTB.  I'&rk  Tranlnicll,  Attorney  Gen- 
eral, and  CharlGB  O.  Andrews,  for  tbc 
State; 

Dying  declarations  have  been  admitted 
where  the  person  on  trial  bad  Icilled  both 
tlie  declarant  and  the  person  he  i>  charged 
with  killing,  in  the  same  difficulty. 

State  V.  Terrell,  12  Rich.  L.  328;  Rex 
V.  Balcer,  2  Moody  k  R.  53;  Underbill, 
Crim.  Ev.  g  106;  State  v.  Wilson,  23  La. 
Ann.  658;  State  t.  Meyer,  66  N.  J.  L.  237, 
86   Am.   &t.   Rep.   666,   47   At!.   486. 

The  dying  declaration  of  John  Wliitting- 
ton  was  proper  aa  a  part  of  the  rsi  geata. 

State  T.  Williama,  96  Minn.  351,  105 
N.  W.  86Ti  Underbill,  Crim.  Ev.  %  107; 
People  T.  Vernon,  35  Cal.  49,  05  Am.  Dec. 
49;  Btato  T.  MoliMe,  38  La.  Ann.  381,  68 
Am.  Bop.  1S4. 

Hocher,  J.,  delivered  the  opinion  of  the 
court; 

Elizabeth  Johnson,  alias  Sis  Johnson,  and 
Monroe  Bess,  were  jointly  indicted  in  Cal- 
houn county  for  the  murder  of  one  James 
Whittington  on  the  23d  of  December,  IDIO, 
in  that  county.  E!iiftt>eth  Johnson  waa 
tried  alone  (Monroe  Bess  having  broken 
jaiH  in  October,  1911,  and  found  guilty 
of  murder  in  the  first  degree,  with  a  I'ccom- 
mendation  to  mercy.  She  was  sentenced  to 
the  state  prison  for  life,  and  brings  the 
judgment  here  for  review  by  writ  of  error. 

Tlie  principal  question  presented  by  the 
assignments  of  error  is  whether  the  dying 
declaration  of  one  John  Whittin;{ton,  the 
son  of  James  Whittington,  who  was  shot 
and  mortally  wounded  in  the  same  mttfe 
{but  not  by  the  defendant)  in  which  James 
Whittington  was  shot  and  killed,  was  prop- 
erly admitted  in  evidence.  The  main  facts 
are  that  on  the  afternoon  of  December  23, 
1910,  Elizabeth  Johnson,  ai^compRuled  by 
.Monroe  Bess,  her  son-in-law.  Mary  Bess, 
iier  daughter,  Zeke  (Cephas)  Johnson,  anci 
Willie  (Buddie)  Johnson,  her  sonn.  went  to 
the  home  of  James  Whittington,  and  there 
found  in  one  room  of  the  small  house  in 
which  he  lived  James  Whittington,  his  son 
.Tobn  Whittington,  and  his  granildflugbter, 
Townie  Bray.  Immediately  on  the  ■arrival 
of  Elizabeth  Johnson  at  James  Whitting- 
ton's  house,  a  mSl^e  occurred,  and  three  or 
four  gunshots  were  fired  in  rapid  succession. 
Nothing  seems  to  have  been  said  by  either 
of  the  parties,  and  the  exact  cause  of  the 
row  we  are  unable  to  determine.  James 
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Whittington,  an  old  man  about  seventy 
years  old,  and  Zeke  Johnson,  were  kilted 
on  the  spot.  John  Whittington  was  mortal- 
ly wounded  and  died  some  five  or  more 
hours  after  he  was  shot.  It  does  not  clear- 
ly appear  tiiat  Elizabeth  Johnson  and  ber 
party  went  to  Whittington's  for  the  pur- 
pose of  engaging  in  a  fight.  Townie  Knj 
testified  positively  that  Elizabeth  Jolmson 
shot  and  killed  Jamea  Whittington,  asd 
that  John  Whittington  was  ahot  and  mor- 
tally wounded  by  another  of  the  Johnson 
party.  John  Whittington's  dying  declara- 
tion, made  several  hours  after  be  was 
wounded,  was  allowed  to  be  introduced  in 
evidence  by  the  state,  over  the  objections  of 
the  defendant,  and  in  that  declaration 
John  Whittington  sUted  that  Etizabetli 
Johnson  shot  his  father,  Jamea  Whitting- 
ton. Several  assignments  in  various  forms 
question  this  ruling. 

This  is  the  first  time  this  question  has 
been  before  this  court,  though  we  find  as 
an  examination  of  the  authorities  that  it 
is  by  no  mcan^  a  new  one.  We  think  that 
reason  and  tlie  overwlieiming  weight  of 
authority  are  against  the  ruling  of  the 
trial  court.  "Dying  declarations  consti- 
tute one  of  the  exceptions  to  the  rule  whidi 
rejects  hearsay  evidence,  and  the  ground 
for  their  admission  is  generally  placed  up- 
on necessity,  in  order  to  prevent  the  escape 
of  the  slayer  from  justice;  and  it  is 
founded  upon  the  theory  that  when  an  in- 
dividual  is  in  constant  expectation  of  death 
all  temptation  to  falsehood,  either  of  hope, 
interest,  or  fear,  will  be  removed,  and  the 
awful  nature  of  the  situation  will  be  pre- 
sumed to  impress  him  as  strongly  with  the 
necessity  of  a  strict  adherence  to  truth  as 
the  most  solemn  obligation  of  an  oath  ad- 
ministered in  a  court  of  justice.  This 
necessity  is  a  public  one,  of  which  civilized 
society  feels  the  pressure  for  the  protection 
of  human  life  by  the  punisliment  of  man- 
slayers."  Wharton,  Homicide,  3d  ed.  pp. 
973-076,  See  Gardner  v.  State,  56  Fla. 
25,  45  So.  1028,  and  the  numerous  deeiaions 
by  this  and  other  courts  therein  cited.  By 
the  great  weight  of  authority  such  dying 
declarations  are  limited  to  criminal  prosp- 
jns  when  the  subjeet-roatter  of  the 
itigation  is  the  declarant's  death.  2  Wig- 
;  Ev.  pp.  1801.  1802;  Wharton,  Homi- 
3d  ed.  972.  In  many  states  it  is  held 
that,  "although  two  persons  killed  wen 
shot  in  the  same  fight,  the  dying  decla- 
ins  of  the  one  are  not,  as  such,  admis- 
in  evidence  on  the  trial  of  the  slayer 
for  the  murder  of  the  other."  4  Elliott,  Ev. 
§  3032;  Underbill,  Crim.  Ev.  2d  ed.  %  IM. 
In  the  case  of  State  v.  Bohan,  JS  Km. 
407,  2  Am.  Crim.  Bep.  279,  the  facts  were 
these:      A  little  before   4  o'clock  a.  u.  on 
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the  3d  of  NoTentber,  1874,  the  appellant 
shot  lliomaa  Anderson  and  William  M. 
Anderson.  Tlie  shota,  four  in  number,  wertr 
fired  in  rapid  successi^in,  but  a  brief  time 
intervening  between  the  firat  and  lost  sbota. 
Of  the  wounda  then  inHicted  Thomas  Ander- 
son died  almoat  instantly  without  uttering 
ft  word.  William  N.  Andciaon  lived  about 
se\-enteen  hours,  and  acme  time  about  noon 
made  the  atatement  admitted  as  a  dying 
declaration.  The  appellant  was  tried  on 
an  informRtion  for  the  murder  of  Tbomati 
Anderaon  only.  On  these  facta  the  quea 
tion  arisea:  Can  the  dying  declaration  of 
one  person  be  received  as  proof  of  guilt 
againat  a  party  cliarged  with  murdering 
some  other  person?  Tlie  court  then  exam- 
ires  the  question,  and  concludes  that  the 
evidence  of  tlie  dying  declaration  wa»  im- 
properly admitted.  In  the  opinion  the  caaea 
ot  State  V.  Terrell,  12  Rich.  L.  321,  and 
State  V,  Wileon,  23  La.  Ann.  558.  which  are 
cited  in  the  brief  of  the  attorney  general, 
in  the  case  at  bar,  are  referred  to  as  againat 
the  weight  of  authority  and  not  supported 
by  reason,  though  these  caaes  involve  the 
killing  of  more  than  one  person  by  the 
eanu  act.  See  alao  the  English  nisi  priuB 
coee  of  Bex  v.  Baker,  2  Moody  &  R.  G3,  and 
in  support  of  the  general  rule  see  Hudaon 
V.  State,  3  Coldw.  355-,  State  v.  Fitzhugh, 
2  Ot.  227;  SUte  v.  Medlicott,  9  Kan.  237; 
^fo^^  V,  People,  19  Colo.  255,  35  Pac.  179; 
Brown  v.  Com.  73  Pa.  321,  13  Am.  Rep. 
740.  Alflo  see  the  important  note  to  the 
cose  of  State  v.  Meyer,  flS  N.  J.  L.  237, 
47  Atl.  488,  in  86  Am.  St.  Rep.  S5G,  66G. 
Jn  thia  note,  88  Am.  St.  Rep.  680,  the  caae 
of  State  v.  Terrell,  and  State  v.  Wilson, 
supra,  are  referred  to  aa  having  been  criti- 
cized in  other  Jurisdictions,  and  as  againat 
the  weight  of  authority.  See  also  Mitchell 
V.  Com.  12  Ey.  L.  Rep.  468,  14  S.  W.  489, 
and  4  Enc,  Ev.  p.  944. 

The  contention  is  also  made  by  the  state 
that,  if  the  dying  declaration  of  John 
Whittingtoa  cannot  be  admitted  in  evidence 
OS  such  a  declaration,  yet  it  was  proper 
■.e  a  part  of  the  res  geatte.  We  are  unable 
to  agree  with  this  view.  This  declaration 
was  made  several  hours,  perhaps  four  or 
five,  after  the  shooting.  John  Whittington 
had  seen  and  spoken  to  one  or  more  parties 
between  the  time  he  was  shot  and  the  time 
the  declaration  was  made.  It  doea  not  ap- 
pear that  he  waa  not  in  the  possession  of 
hia  faculties,  and  there  had  been  ample 
time  for  him  to  think  over  the  whole  trana- 
aotion.  Thia  declaration  cannot,  therefore, 
be  said  to  have  been  made  under  auch  cir- 
cumstancea  as  will  raise  a  reasonable  pre- 
sumption that  they  were  the  spontaneous 
utterance  of  thoughts  created  by  or  spring- 
ing out  of  the  transaction  itself,  and  ao  soon  | 
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thereafter   aa   to   exclude   the   preaumption 

that  thej  were  the  result  of  premeditation 
or  design.  Lambright  v.  State,  34  Fla.  564, 
16  So.  5B2,  9  Am.  Crim.  Rep.  383;  Vickery 
V.  State,  50  Fla.  144,  38  So.  907.  Leave  out 
of  the  caae  the  dying  declaration  of  John 
Whittington,  and  the  evidence  )>earing  on 
the  guilt  of  the  defendant  is  conflicting. 
Xo  one  can  tell  what  the  verdict  would 
have  been  if  it  had  not  been  received. 

There  is  another  assignment  baaed  on  a 
remark  of  the  court  made  when  the  dyin^ 
declaration  waa  admitted  in  evidence.  As 
it  is  not  probable  that  thia  question  will 
arise  on  another  trial,  it  is  unnecesaary  to 
discuss  it  in  thia  opinion. 

The  judgment  below  is  reversed. 


ORFGON  SUPREME  COURT. 


GEORGE  H.  SMALL,  Respt. 
(—  Or.  — ,  120  Pac.  393.) 

Appeal  ^  revereal  —  restitution, 

1.  llie  reversal  of  a  judgment  awarding 
an  appropriator  a  certain  number  of  inches 
of  water  from  a  stream  does  not,  where  no 
stay  of  proceedings  is  secured  on  appeal, 
lequire  him  to  make  compensation  to  other 
claimants  in  tort  for  the  injury  caused  by 
the  use  by  him,  pending  the  appeal,  of  the 
quantity  awarded  him. 

Judgment  —  awarding  water  ^  wben 
operative. 

2.  A  decree  awarding  an  appropriator  a 
certain  quantity  of  water  from  a  stream 
becomes  operative  immediately,  without 
further  order  or  execution. 

Appeal  —  undertaking  —  scope  —  loss. 

3.  An   undertaking   upon   appeal   from   a 
icree  awarding  the  right  to  use  a  certain 

quantity   of   water   from   a   stream,   which 


fiote.— Liability  for  tort  in  doing  acta 
authartxeA  by  sub  statin  j7  judgment 
which  ia  afteru-ardB  reversed. 

This   note    is   supplementarv   to   that   to 
Bridges   V.   McAllister,   45   L.R.A.   800,    re- 
ferred to  in  the  opinion  in  Porteb  v.  Suall. 
The  rule  of  Porter  v.  Smalt,  was  applied 
Anderson   v.  Schmidt,  98  111.  App.   127. 
where  a  judgment  taken  on  a  warrant  of 
attorney   was   afterwards   vacated;    and   it 
held  that  an  action   in  tretipaas  could 
be  maintained  against  the  plaintiff,  who 
caused   execution   to   issue   and   levy  to   be 
made  while  the  judgment  was  in  full  force 
and  effect,  and   before  a  motion   waa  flled 
to  vacate  the  same. 


,  Goo'^lt? 
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binds  appellitiit  to  pay  klldamasee,  coats, 
and  diBburMtncnts  which  may  be  awnrded 
against  him,  does  not  cover  tlie  loss  whicb 
the  prevailing  party  would  aulTer  if  he  re- 
frained from  tbe  use  of  the  watpr  awarded 
him  pending  appeal. 

(Januarj  23,  1912.) 

APPEAL  by  plaintilTa  from  a  judRmeiit 
of  the  Circuit  Court  tor  Lake  County 
aUBtaininft  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
■llejted  wrongful  diversion  of  water  from 
plaintillB'  lands,    ^lodilied. 

Btatcmentby  McBrlde,  J.: 

The  inception  of  this  proeeedm);  may 
be  referred  to  the  case  of  HoUKh  v.  Porter, 
51  Ur.  318,  95  Pac.  732,  SS  Pae.  1083,  102 
Pftc  7i!8. 

On  October  B,  1900,  Annie  C.  Hough 
began  a  suit  against  A.  D.  Portpr,  plaintiff's 
ancestor,  claiming  the  right  as  riparian 
owner  to  use  500  incliea  of  the  waters  of 
Silver  creek  for  the  irrigation  of  her  land, 
and  alleging  that  Porter  was  unlawfully 
diverting  the  same.  Porter  answered, 
claiminf;  his  diversion  as  a  prior  appro- 
priator,  and  after  a  reply  had  put  the  case 
at  issue  it  was  referred,  and  on  October 
23,  IDOl,  the  court,  after  considering  the 
testimony  Te]jorted,  came  into  the  conclusion 
that  it  could  not  Anally  adjudicate  ttic  dis- 
position of  the  waters  of  Silver  creek  wilh- 
out  bringing  in  other  parties  claiming 
water  right*  iipon  the  same  stream,  and 
thereupon  an  amended  complaint  was  Hied, 
introducing  several  additional  plaintifTs  and 
»  large  number  of  defendants,  aggregatiiig 
in  all  about  forty-five  additional  parties 
to  the  litigation.  The  present  defendant, 
George  H.  Small,  was  one  of  tliose  so 
brought  in  as  a  defendant,  and  he  answered. 
claiming  appropriation  of  800  jnchea  of 
the  waters  of  Silver  creek  prior  to  those  of 
the  other  defendants  and   plaintiffs. 

After  the  case  was  again  at  isHiie,  it  was 
referreil.  and  the  testimony,  which  practical- 
ly involved  the  investigation  of  a  do/en 
or  more  conflicting  claims  to  the  water, 
was  finally  taken  and  snhniitted.  and  the 
court  decreed,  among  other  things,  that 
Small  was  entitled  to  050  inches  of  water 
and  Porter  to  100  inches.  In  the  mesntime. 
Portfr  died,  and  hia  heirs  were  substituted. 
An  appeal  was  taken  hy  them  and  others 
to  this  court,  and  an  undertaking  to  "pnj 
all  coHts.  damages,  or  disliursemcnts  which 
may  be  awarded  afininst  them  or  either 
of  tJiem  on  said  npieal  or  a  diHrnissal  there- 
of." was  duly  lilcd.  On  January  5,  lOOSI, 
a  decree  was  made  by  thi^  court,  reversing 
the  award  of  11.10  inches  to  Small,  and  re- 
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ducing  his  amount  to  40  inches,  and  allow- 
ing the  Porters  100  inches. 

Plaintiffs  bring  this  action,  setting  np  tb» 
undertaking  given  by  them  on  the  appeal 
in  Hough  V.  Porter,  and  alleging  that  duriiif 
the  years  1»05,  1900,  1Q07,  and  1909.  n- 
spectiTely,  there  were  800  inches  of  water 
in  Silver  creek,  of  which  plaintiffa  were 
entitled  to  100  inches.  Small  to  40  inch>^. 
Annie  C,  Hough  and  John  C.  Porter  to  H"! 
inches  each,  without  priority  between  tbem. 
Lucinda  Kgli.  120  inches,  and  Marion  Coa- 
ley,  100  inches,  aggregating  in  a.11  ^ 
inches,  which  was  the  amount  allowed  by 
the  decree  of  tbe  supreme  court. 

The  complaint  further  alleges  tbat  during 
the  period  above  mentioned  defendant,  witb 
full  knowledge  and  notice  of  the  rights  of 
plaintiffs,  tnaliciouslj,  unlawfully,  and 
wrongfully,  and  without  probable  cause, 
and  for  the  purpose  of  injuring  and  de- 
frauding the  plaintiffs  by  drying  up  their 
land  and  destroying  the  grasses  growing' 
thereon,  suitable  for  hay,  and  to  cause  them 
to  lose  their  hay  crops  on  the  land,  and 
to  compel  them  to  obtain  water  for  their 
stock  from  other  sources,  at  additional  ex- 
pense, diverted  the  water  from  plaintiffs' 
lands,  to  their  damage,  etc.  The  complainL 
which  is  of  great  length,  contains  sii 
causes  of  action,  of  which  the  foregoing  is 
the  merest  outline,  but  it  serves  to  indicate 
its  general  scope.  To  this  complaint,  de- 
fendant interposed  a  general  demurrer, 
which  was  sustained,  and  plaintiffs  appeal. 

Messrs.  W.  J.  Moore  and  Thomas  S. 
Farrell,  with  Mr.  E.  B.  Wataon,  for  ap^ 

pellanU. 

Messrs.  W.  Lair  Thompson  and  Jobn 
A.  Carson,  for  respondent: 

Tbe  decree  of  the  lower  court  was  binding 
in  all  things  until   reversed. 

Day  V,  Holland,  15  Or.  464.  15  Pac.  855; 
Shirley  v.  Birch,  18  Or.  1,  18  Pac.  W4; 
State  ex  r«l.  Chrisman  v.  Small.  49  Or. 
505,  BO  Pac.  lUO. 

In  all  cases  where  the  jurisdiction  of 
the  appellate  court  is  revisory  only.  • 
BUperseiieas  does  not  suspend  the  operation 
of  the  judgment  of  tbe  nisi  prius  court 
pending  the  appeal. 

Day  V,  Holland,  IS  Or.  464,  13  Pac 
B.')5;  Shirley  v.  Birch.  16  Or,  J,  18  Pac. 
344;  Bank  of  North  America  v.  Wheeler. 
28  Conn.  433,  73  Am.  Dec.  683:  Nill  T. 
Comparet,  18  Ind.  107,  79  Am.  Dec.  411-. 
Graves  v.  Maguire.  6  Paige.  370;  State  n 
rel.  .Matthewa  v.  Chase.  41  Ind.  366:  Bacon 
V.  Green,  38  Kla.  322.  18  So.  88<l:  Ranillfs 
V.  Randies.  67  Ind.  434;  Willis  v.  Willis. 
105  Ind.  332.  2  L.R.A.IN.S.)  244,  75  X. 
K.  B5.'t.  a  Ann.  Cas.  772. 

I'pon  a  reversal  of  a  judginvnt  or  decree 
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regularly  entered,  th«  eucccBBful  party  upon 
the  appeal  is  entitled  only  to  a  restituti 
of  the  property  of  which   he  was  deprived 
by  auch   judgment  or  decree. 

Black,  Judgm.  2d  ed.  170,  355 1  2  Free- 
man, Judgm.  4th  ed.  SS  482,  1048;  Simption 
V.  Hornbeck,  3  Lana.  53. 

And  tills  doeB  not  mean  damage  for  use 
of    the    thing   pending   reversal. 

Bridges  v.  McAligtcr,  lOS  Ky.  761,  46 
L.R.A.  BOO.  BO  Am.  St.  Rep.  267,  51  S.  W. 
603;  Mark  v.  Hyatt,  136  N.  Y.  30»,  IS 
L.R.A.  275,  31  N.  E.  1009;  Gay  t.  Smith, 
38  N.  H.  176.. 

McBrlde,  J.,  delivered  the  opinion  of  the 

The  foregoing  is  not  a  full  atatement  of 
the  issuee  presented  by  the  complaint,  but 
is  auflicient  to  indicate  the  points  involved 
in  the  deciiioD  of  the  demurrer.  Briefly 
stated,  the  controversy  is  this;  The  circuit 
court,  by  the  decree  in  Hough  v.  Porter, 
adjudged  defendant.  Small,  to  be  entitled 
to  650  inches  of  the  waters  of  Silver  creek. 
Acting  in  pursuance  of  tuch  decree,  Small 
took  about  tiiat  amount,  or  so  much  of  it 
as  he  wanted,  to  the  detriment  of  plaintiffs' 
lands  and  crops,  until  the  modiScation  of 
tite  original  decree,  which  gave  him  only 
40  inches.  If  the  modification  of  the  decree 
by  this  court  restoreB  all  parties  to  their 
original  status,  and  attaches  to  all  acts 
done  in  pursuance  of  it  the  same  wrong- 
ful character  which  they  would  have  pos- 
sessed had  no  such  decree  been  rendered, 
then  defendant  is  a  trespasser  ab  invito, 
and  the  demurrer  was  not  well  taken.  If. 
on  the  other  hand,  the  decree  of  the  circuit 
court  waa  valid  until  reversed,  and  the 
defendant  had  a  legal  right  to  rely  upon 
the  correctness  of  it,  his  act  in  pursuance 
of  It,  if  then  lawful,  will  not  become  a  tort 
by  reason  of  a  modiflcation  of  the  decree 
by  SJI  appellate  court.  The  question  is  one 
of  great  difficulty,  not  heretofore  passed 
upon  by  this  court,  and  one  upon  which 
there  is  an  astonishing  scitrcity  of  precedent 
in  the  decisions  of  other  jurisdictions.  The 
text  writers  seem  to  be  as  much  at  sea  upon 
the  proposition  as  the  courts.  Thus.  Free- 
man on  Judgments,  .Id  cd.  %  481,  states 
the  general  rule  as  follows:  "The  reversal 
of  a  judgment  by  any  competent  authority 
restores  the  parties  litigant  to  the  same 
condition  in  which  they  were  prior  to  its 
rendition.  The  judgment  reversed  becomes 
mere  waste  paper:  and  the  parties  to  it  are 
allowed  to  proceed  in  the  court  below  to 
nlitain  a  'final  determination  of  their  rights' 
in  the  same  manner  and  to  the  same  extent 
Hs  it  their  cause  had  never  been  heard  or 
decided  by  any  court."  Taken  by  itself, 
this  would  seem  to  settle  the  whole  matter 
40  L,aA.(K.8.) 


in  favor  of  plaintifTs'  contention,  but  in 
tlie  succeeding  section  the  following  lan- 
guage is  used:  "Upon  the  reversal  of  the 
judgment  against  him.  the  appellant  is 
entitled  to  the  restitution,  from  the  re- 
spondent, of  all  the  advantages  acquired 
by  the  latter  by  virtue  of  the  erroneous 
judgment.  The  successful  appellant  is  en- 
titled to  a  restitution  of  everything  still 
in  possession  of  bis  adversary,  in  tp^cie; 
not  the  value,  but  the  thing.  If  money  has 
been  collected  by  the  plaintiff  in  the  judg- 
ment, under  execution  an  action  lies  asainst 
him  to  recover  it  back.  .  .  ,  But  a 
subsisting  judgment,  though  afterwards 
reversed,  is  a  sufficient  justification  for  all 
acts  done  by  plaintiff  in  enforcing  it  prior 
to  the  reversal.  Thus,  if  the  defendant  be 
taken  in  execution,  the  subsequent  reversal 
of  the  judgment  will  not  render  the  plain- 
tiff liable  to  an  action  for  false  imprison- 
ment. For  the  act  of  imprisonment,  where 
directed  by  the  plaintiff,  was  sanctioned  by 
a  then  valid  judgment.  But  the  plaintiff 
on  the  reversal  is  liable  to  an  action  to 
recover  the  damages  occBHioiied  by  a  sale 
of  the  defendant's  property  made  under  the 
judgment  prior  to  its  reversal.  Where  the 
plaintiff  has  purchased  the  property,  and 
still  has  it  in  his  possession,  the  defendant 
may,  at  his  election,  affirm  the  sale  and 
have  his  action  for  damages," 

In  Williams  v.  Simmons,  22  Ala.  426, 
which  was  an  action  in  assumpait  to  recover 
money  collected  from  an  administrator's 
surety,  by  execution  upon  a  decree  which 
was  afterwards  reversed,  the  court  say: 
"A  judgment  reversed  is  regarded  as  if  it 
had  never  existed,  and  the  parties  are  re- 
stored to  their  rights  ss  they  were  before  ' 
it  was  rendered.  .  .  .  After  the  reversal 
of  the  first  decree,  then,  the  defendant  in 
error  held  the  position  of  a  party  who  had 
possessed  himself  of  the  property  of  an- 
other, without  even  the  color  of  right  to 
retain  it.  True  he  had  the  right  when  he 
acquired  the  possession,  but  he  has  since 
lost  it,  and  his  possession  has  become  tor- 
tious. ...  He  was  bound  to  see.  and 
doubtless,  as  he  supposed,  did  see,  that  his 
eedings  were  legal.  In  the  collection 
of  the  money,  he  stood  strictly  upon  hie 
legal  rights,  and  he  cannot  complain  that 
the  plaintiff  in  error,  after  the  judgment 
is  reversed,  stands  upon  his;  nor  can  he 
be  said  to  hold  the  position  of  one  paying 
out  money  without  notice  thnt  there  was 
an  adverse  claim  to  it  in  his  hands.  The 
fact  that  he  collected  the  money  forciblv 
tiy  law,  and  alone  upon  tlie  ground  of  Icjjai 
rijiht  in  himself,  must  always  affect  bim 
with  notice,  so  far  as  respects  the  rights 
of  the  plaintiff  in  error," 

In  Hay  v.  Bennett,  153  III.  87X^38  N.  E 
I    ,        b,AljOO'^C 
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043,  an  adminietrator  was  directed  b;  a 
decree  of  the  court  to  pmy  out  of  funds 
in  hU  bands  C3,d00  to  one  of  tlie  parties 
to  the  Buit  in  whioh  the  decree  was  rendered. 
He  paid  the  monej  while  tite  decree  was  in 
force  and  according  to  its  terms.  After- 
warda  the  decree  was  reversed,  and  subse- 
quently a  suit  was  broiiglit  against  him  to 
recover  the  money.  He  juBtilied  payment 
by  reason  of  the  decree,  but  the  court  he!d 
that  he,  having  been  a  party  to  the  orig- 
inat  suit,  was  bound  by  such  reversal,  al- 
tboiigh  he  had  paid  the  money,  relying 
upon  tlie  validity  of  the  decree.  This  case 
\»  cited  with  approval  in  Miller  v.  Doran, 
2i5  lil.  200,  91  N.  E.  1030. 

In  Stanbrough  v.  Cook,  3«  Iowa,  740, 
63  N.  W.  131,  wliich  was  an  action  for  crops 
taken  by  defendant  under  a  judgment  which 
was  afterwards  reversed,  the  court  say: 
''To  our  minds,  the  appellant  discovers  and 
solves  tbe  protilem  thus  presented  for  us 
when  be  saj-s  in  argument:  'There  is  now, 
however,  a  practical  difficulty  in  the  way 
of  our  rel3'in){  on  the  former  judgment, 
namely,  that  it  has  been  reversed.'  That  is 
the  true  solution,  and  renders  further  com- 
ment unnecessary.  An  erroneous  judgment, 
not  final,  would  not  protect  the  defendant 
in  taking  the  property  of  the  plaintiff.  But 
it  is  said  the  former  judgment  for  the  de- 
fendant 'takes  him  out  of  the  category  of 
trespassers,  and  puts  him  in  as  good  a 
position  as  a  defendant  in  an  ordinary  ac- 
tion for  the  recovery  of  real  property.' 
This  is  urged  on  the  theory  of  his  good 
faith.  But  a  wrong  done  in  good  faith 
does  not  malce  it,  in  a  legal  sense,  right, 
.  .  .  While  good  faith  may  sometimes  alTect 
the  extent  of  liability  for  trespass,  it  does 
not  excuse  it.  We  are  led  intuitively  to  the 
thought  suggested  by  the  appellant,  that 
the  judgment  was  reversed.  It  was  not 
linal.  but  erroneous,  and  gave  no  rights." 
To  like  cfTect  is  the  decision  in  Reynolds 
V.  Hosmer,  4S  Cal.  616,  4  Mot.  Hin.  Rep. 
657. 

(n  Bank  of  United  SUtes  v.  Bank  of 
Wnshington,  6  Pet.  8,  8  L.  ed.  299.  which 
w)ts  an  action  in  assumpsit  for  money  col- 
lected upon  an  execution  or  a  judgment 
which  was  afterwards  reversed,  the  court 
say:  "On  the  reversal  of  the  judgment 
the  law  raises  an  obligation  in  the  party  to 
the  record,  who  has  received  the  beneilt  of 
the  erroneousi  judgment,  to  make  restitu- 
tion to  the  other  party  for  what  he  has 
lost,  and  the  mode  of  prorecding  to  effect 
this  object  muitt  he  regulated  aceording 
to  cireum stances.  Sometimes  it  is  done  by 
a  writ  of  restitution,  without  a  scire  facing, 
when  the  record  shows  tbe  money  has  been 
paid,  anil  there  is  a  certainty  as  to  what 
has  l)een  Inst.  In  other  ca^'s.  a  scire  fnf ifiH 
40  L.R.A.(X.S.) 


'  may  be  necessary  to  ascertain  what  i»  to 
be  restored.  .  .  .  And,  no  doubt,  circum- 
stances may  exist  where  an  action  mA;  be 
sustained   to   recover   hock  the   money." 

The  case  of  Mcl'sllister  v.  Bridges,  19  Kt. 
L.  Rep.  107,  40  S.  W.  70,  is  a  case  appsrer.'t- 
iy  in  point  for  the  contention  of  plaintiSi 
in  the  case  at  bar,  but  io  a  subsequent  hear- 
ing of  the  same  case  (Bridges  ▼.  lIcAlister. 
lOS  Ky.  791,  45  L.R.A.  800,  90  Am.  Sc 
Rep.  26T,  Gl  S.  W.  603),  the  opposite  ri»t> 
is  taken  by  the  court  in  a  strong  a.Dd  con- 
vincing opinion.  The  expressions  in  t'.tr 
original  case  seem  to  be  to  a  great  extint 
dictum,  and  are  ignored  by  th«  (K>urt  io 
its  final  opinion.  In  fact,  the  ofllicial  re- 
ports of  the  state  do  not  contain  tbe  oTr<:- 
inal  opinion,  which  is  indorsed  "not  to  lie 
reported,"  and  is  printed  only  in  an  an- 
official  publication. 

We  liave  thus  given  the  principal  de- 
cisions tending  to  support  tbe  contention  of 
plaintiHs,  preferring,  in  most  instances,  tu 
give  the  language  of  tbe  courts,  rftther  Uiao 
our  construction  of  it. 

Wa  will  now  advert  to  some  of  the  prin- 
cipal decisions  tending  to  support  defend- 
ant's contention,  which,  briefly  stated,  i? 
that,  being  brought  involuntarily  into  ronrt. 
and  having  there  obtained  a  decree  that 
he  has  a  right  to  650  inchea  of  wa.tpr.  ht 
was  justified  in  assuming  that  the  court 
was  right  and  had  correctly  construed  the 
law,  and  in  acting  on  that  assumption  until 
the  decree  was  reversed;  that  until  ttM> 
final  decree  in  the  supreme  court  tbe  de- 
cree of  the  lower  court  was  valid  aad  sub- 
sisting, and  that,  as  be  could  not  be  a  trei^- 
passer  while  acting  under  a  valid  and  suit- 
sisting  decree,  the  same  acts  did  not  be- 
come torta  when  that  decree  was  reversed. 

Tbe  principal  case  relied  upon  by  de- 
fendant, and  one  in  many  respects  similar 
to  the  case  at  bar,  is  Bridges  v.  McAlister. 
supra.  Bridges  and  McAlister  owned  ad- 
joining lands.  A  ditch  had  been  dug  from 
the  land  of  McAlister,  in  order  to  drain 
certain  swamp  ground  thereon,  down  to  and 
upon  the  land  of  Bridges.  In  the  course 
of  years,  it  had  become  partially  filled  np. 
and  McAlister  and  others  reopened  it,  so 
aa  to  more  completely  effectuate  its  original 
purpose  of  draining  their  lands.  Bridge? 
brought  a  suit,  and  obtained  a  decree  pro- 
hibiting McAlister  from  using  the  ditch  for 
the  purpose  of  drainage,  and  directing  that 
it  should  be  filled  up  entirely.  Pursuant 
to  this  agreement,  the  ditch  was  filled 
entirety,  so  that  the  water,  which  had  been 
accustomed  to  flow  through  it  in  its  par- 
tially obstructed  condition,  was  thrown 
back  upon  the  lands  of  Mc.\liater.  to  the 
serious  injury  of  bis  crops.  Upon  appeal 
the  decree  was  so  modined  t>mt  the  ditch 
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was  permitted  to  be  mKintSiiiied  in  its  par- 
tial); obstructed  conditioD;  but  tb&t  part  of 
tbe  decree  which  required  it  to  be  filled 
«ntitely  was  reversed.  Thereupon  McAlis- 
ter  brought  an  action  in  tort  against 
Bridges  tor  damages  occasioned  by  the  com- 
plete filling  up  of  tbe  ditch.  Bridges  an- 
swered, Mttiog  up  tbe  decree  under  which 
he  acted  as  justification.  The  court  struck 
out  tbis  portion  of  his  answer,  and  he  ap- 
pealed. The  reasoning  of  this  ease  seems 
ao  cogent  that  we  quote  it  in  its  entirety: 

"The  main  question  arising  on  this  ap- 
peal ia  as  to  the  effect  of  the  reversed  judg- 
ment on  acts  done  under  it  and  in  obedience 
to  it  before  its  reversal  when  it  was  not 
superseded.  In  Freeman  on  Judgments, 
I  482  it  is  said ;  'But  a  subsisting  Judgment, 
though  afterwards  reversed,  is  a  sufficient 
jiutitication  for  all  acts  done  bj  plaintiff 
in  enforcing  it  prior  to  the  reversal.  Thus, 
if  the  defendant  be  taken  in  execution,  the 
anbsequent  reversal  of  the  judgment  will 
not  render  the  plaintiff  liable  to  an  action 
for  false  imprisonment  i  for  tbe  act  of  im- 
prisonment, when  directed  by  the  plaintiff, 
was  sanctioned  b;  a  then  valid  judgment.' 
And  in  section  104b  the  same  author  safS: 
'The  case  of  a  judgment  Mt  aside  far 
irregularity  differs  materially  from  that  of 
one  reversed  upon  appeal.  In  the  latter 
case,  the  error  for  which  the  judgment  ii 
ultimately  avoided  is  imputed  to  the  court, 
aud  tbe  parties  are  not  left  without  pro- 
tection for  tbe  acts  which  they  have  done, 
based  upon  the  judgment,  and  upon  their 
confidence  in  the  correctness  of  the  decisions 
of  the  court.'  The  same  principles  are  laid 
down  in  Black  on  Judgments,  §3  ITO,  366. 
In  Kaye  v.  Kean,  IS  B.  Mon.  S4T,  Eean 
obtained  a  mandamus  against  Eaye,  which 
he  refused  to  obey,  and,  being  imprisoned 
for  disobedience,  brought  suit  against  Kean, 
apon  a  reversal  of  the  judgment  awarding 
tbe  mandamus,  for  damages  for  his  im- 
prisonment. His  petition  was  dismisHed. 
The  court  said:  'The  judgment  of  the  cir- 
cuit court  was  not  void,  but  merely  erro- 
neous. ...  So  long,  therefore,  »i  the 
judgment  remained  in  force,  unsuspended 
aria  unreversed,  it  was  the  duty  of  the 
appellant  to  have  rendered  obedience  to  it 
His  contumacy  subjected  him  to  be  pro- 
ceeded against  for  a  contempt,  and  as, 
therefore,  there  was  sufficient  cause  for  his 
imprisonment,  he  cannot  maintain  an  ac- 
tion  therefor   against   the   appellee.' 

"In  Clark  t.  Rodes,  12  Bush,  18,  again 
tbis  court  said:  'A  judgment  is  a  final 
and  conclusive  determination  of  the  rights 
of  the  parties  to  tbe  litigation,  and  until 
it  shall  be  reversed,  vacated,  or  modified 
in  some  one  of  tbe  modes  provided  by  law 
the  parties  cannot  refuse  to  obey  it;  nor 
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can  they,  by  subsequent  litigation,  indem- 
nify   themselves    against    its    legal    conse- 

"In  Fraser  v.  Page,  S2  Ky.  73,  an  executor 
who'had  paid  out  a  fund  under  a  judgment 
whicQ  was  not  superseded,  and  afterwards 
reversed,  was  held  protected  by  it  for  acts 
done  in  obedience  to  it  while  in  force.  The 
same  ruling  was  made  in  McKee  v.  Smith, 
5  Ky.  L.  Rep.  224;  Shultz  v.  Beatty,  6 
Ky.  L.  Rep.  602;  Showwalter  v.  Simmons, 
5  Ky.  L.  Rep.  423;  Dudley  v.  Beatty,  6  Ky. 
L.  Kep.  773. 

"These  coses  proceed  upon  tbe  principle 
that  what  was  lawful  when  done  does  not 
become  unlawful  by  reason  of  subsequent 
acts.  The  chancellor,  in  entering  the  judg- 
ment in  the  case  referred  to,  did  not  act 
as  the  agent  of  either  of  tbe  parties.  The 
judgment  was  the  act  of  the  law.  Neither 
party  could  control  the  court,  and  neither 
was  responsible  for  bis  actions.  Hie  law 
constituted  a  tribunal  to  determine  the 
rights  of  tbe  parties.  That  determination, 
proceeding  from  a  power  above  them,  was 
in  no  sense  their  act.  A  litigant  in  this 
court  does  not  procure  the  judgment 
entered,  in  any  such  sense  as  to  render  him 
responsible  for  the  consequence  of  the  judg- 
ment or  its  reversal  by  the  United  States 
Supreme  Court.  We  have  been  referred 
to  no  case,  and  can  find  none,  where  an 
action  for  damages  has  been  sustained,  upon 
the  reversal  of  a  judgment  for  acts  done 
pursuant  to  it,  as  for  a  tort.  The  fact 
that  there  are  no  preoedents  for  such  re- 
covery seems  at  this  day  conclusive  that 
it  has  not  been  recognised  as  admissible 
by  either  the  bench  or  the  bar.  When  a 
judgment  is  reversed,  restitution  must  be 
made  of  all  that  has  been  received  under  it; 
but  no  further  liability  should  in  any  case 
be  imposed.  The  case  of  Hays  v.  Griffith,  85 
Ky.  376,  3  S.  W.  431,  11  S.  W.  308,  is 
not  supported  by  the  weight  of  authority, 
and  cannot,  in  our  judgment,  be  maintained 
on  principle,  so  far  as  it  lays  down  a 
greater  liability.  Tbe  quotation  made  from 
Freeman  on  Judgments  is  from  a  sentence 
omitted  altogether  in  tbe  last  edition.  The 
opinion  is  supported  only  by  some  cases  in 
Illinois  and  California,  and  is  contrary  to 
the  rule  followed  by  the  United  SUtes 
Supreme  Court  and  all  the  other  state 
courts,  no  far  as  we  have  seen.  It  is  also 
in  eonSlet  with  tbe  well-settled  rule  that 
the  court,  in  ordering  or  confirming  a 
judicial  sale,  and  the  commissioner  In  mak- 
inj;  it,  do  not  act  as  the  agent  of  the  plain- 
tiff. Bank  of  United  States  v.  Bank  of 
Washington,  6  Pet.  9,  8  L.  ed.  300;  Borer, 
Judicial  Sales,  gg  1-12;  Foreman  v.  Hunt, 
3  Dann,  621. 


"Appeals  may  be  taken  from  Jadgmonta 
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ordinaxily  within  two  yean,  but  •amctimes 
within  live  or  twenty  jeira,  and  it  would 
olten  produce  intolerable  bardehip  to  hold 
%  litigant  reeponBible  for  the  eonaequencei 
of  an  erroneouB  judgment  under  euch  'cir- 
eunulancef.  The  object  in  having  truit 
estate!,  including  thow  of  decedente,  or 
tlii,«r  aaaigned  for  the  payment  of  debts, 
Kettlcd  in  equity,  under  the  direction  of 
the  cimni-ellor,  is  to  protect  the  partie*  in 
the  payment  of  the  money,  a«  well  ae  to 
secure  to  every  one  hie  rights.  A  creditor 
v'ilb  ft  nauh  claim,  who  moved  tor  a  dii- 
tributiou  of  the  fund,  would,  under  the 
ivie  referred  to,  be  reapcnaible  for  the  entire 
fund  upon  the  revereal  of  the  judgment, 
although  lie  1  ud  received  only  a  few  dollars 
of  it.  Such  a  rule  would  destroy  all  con- 
fidence in  judgments  of  courte,  and  make 
them   the   prolific   parent,    in   many   cases, 


of    I 


»  liti, 


"Our  system  of  courta  and  the  principles 
governing  them  are  derived  from  the  com- 
mon law.  But  in  England  the  tribunal  was 
cHlled  tbe  curia  or  court,  becauae  it  wa* 
held  by  the  King  himself  originally.  Tbe 
judgments  of  the  court  read  at  tbe  judg- 
ments of  the  King,  and  when  he  ceased  to 
i-uld  tilt:  court  in  person,  and  delegated  this 
runctt<'>n  to  one  of  his  officers,  the  character 
of  the  judgment  was  the  same.  Manifestly 
there  tbe  subject  was  not  responsible  for 
damages  for  tbe  act  of  tbe  King.  In  this 
country  the  power  vested  in  tbe  King  vesta 
in  tbe  body  of  the  people,  and  tbe  courts 
sit  as  their  representative.  The  law,  from 
principle  and  policy,  requires  that  full  con- 
Bdenoe  should  be  given  to  their  judgments 
while  in  force.  It  tends  to  prevent  the 
troubles  incident  to  tlie  settlement  of  dis- 
putes by  tbe  act  of  the  parties,  often  bring- 
ing about  breaches  of  the  peace  or  blood- 
shed. It  is  tlie  duty  of  every  good  citizen 
to  obey  tbe  mandates  of  the  law,  and  no 
one  should  incur  any  responsibility  by  do- 
ing that  which  it  was  his  duty  to  do.  It 
is  also  the  duty  of  every  citizen  to  uphold 
the  authority  of  tbe  courts  and  maintain 
respect  for  their  judgments;  and  when  in 
doing  this  he  obeys  a.  judgment  of  the  court, 
it  is  a  sound  and  safe  rule  that  nn  liability 
for   damages   should   arise   therefrom." 

In  a  valuable  note  to  this  case,  in  45 
L.R.A.  800,  the  editor  says:  "Tlie  prevail- 
ing doctrine  is  that  the  reversal  of  a  judg- 
ment which  is  merely  erroneous,  as  distin- 
guished from  one  thst  is  irregular,  void. 
or  voidable,  merely  creates  a  rijrht  eai  requo 
et  bono  to  have  restored  what  has  been 
lost,  and  that  it  doPs  not  relate  back,  so 
as  to  render  wrongful  actn  done  under  the 
judgment  which  were  jtistilled  at  the  time." 

Mark  v.  Hyatt,  135  N.  Y.  308.  18  L.B.A. 
275.  31  N.  E.  1009,  was  a  case  where  the 
40  L.R.a:(N.S.) 


plaintiff  sued  to  restrain  infringement  upon 
certain  patents,  and  after  hearing  obtained 
an  injunction.  Upon  appeal  to  the  general 
term  of  the  supreme  court,  the  caae  wan  re- 
versed. Plaintiffs  sued  for  damagea.  Tbe 
court  said:  "The  patentee  lawfully  and 
fairly  submitted  her  rights  to  the  decision 
of  the  court.  While  the  judgment  rendeied 
was  in  one  respect  erroneous,  neither  tbe 
party  nor  tlie  court  were  therefore  trea- 
paasers.  Some  injury  or  inconvenience  qaite 
often  flows  from  the  operation  of  an  erro- 
neous judgment,  pending  the  appeal,  which 
ends  in  a  reversal;  but  there  is  no  treepaas 
and  no  trespasser.  To  some  extent,  tbe 
evil  is  prevented  by  provisions  which  stay 
the  execution  of  the  judgment  and  authorise 
a  summary  restitution;  but  no  KctJon  of 
trespass  will  lie  to  recover  the  damages, 
unless  the  prosecution  ia  alleged  and  proved 
to  have  been  malicious  and  without  probable 
cause.  We  have  held  that  doctrine  quite 
firmly  and  clearly  in  eaees  of  injunetions, 
declaring,  in  substance,  that,  althongb  the 
restraining  order  ought  not  to  have  been 
granted,  and  was  aet  aside  for  that  reason, 
yet  tbe  damages  incurred,  where  the  pro- 
ceedings have  been  r^ular,  cannot  be  re- 
covered, in  the  aheence  of  an  undertaking, 
except  upon  the  basis  of  a  malicious  prose- 
cution. Lawton  t.  Green,  04  N.  Y.  388; 
Palmer  v.  Foley,  71  N.  Y.  10«." 

We  have  tried  fairly  to  preaent  the  prin- 
cipal authorities  l>earing  either  way  upon 
the  matter  in  controversy  in  tbe  case  at 
bar,  for  the  reason  that  the  precise  point 
involved  here  has  not  Ijeen  previously  de- 
cided by  this  court,  and  because  the  ques- 
tion is  of  such  nicety  and  difficulty  that 
counsel  in  the  case  snd  the  bar  generallT 
are  entitled  to  all  the  data  upon  whieh  this 
court  bases  its  conclusion  upon  a  question 
which  no  candid  lawyer  can  say  is  beyond 
controversy. 

We  are  of  the  opinion  that  in  a  case  like 
the  present  one,  where,  as  we  shall  presently 
show,  the  decree  is  self-executing,  and  do 
stay  of  proceedings  is  asked  or  taKen  on 
the  appeal,  that  the  successful  party  in  the 
court  below  has  a  right  to  assume  that  the 
decree  of  the  court  is  lawful  and  proper, 
and  that  he  will  not  subject  himself  to  a* 
action  for  tort  in  acting  upon  that  assump- 
tion. 

This  is  not  like  a  case  where  an  execution 
or  order  of  the  court  is  necessary  to  enable 
the  party  to  reap  the  frnits  of  his  decree. 
It  acts  propia  oigore  upon  the  ret, — the 
right  to  use  the  water.  Day  v.  Holland. 
15  Or.  404.  15  Pac.  860.  The  appeal  and 
the  undertaking  given  did  not  stay  the 
operation  of  the  decree.  It  only  stayed 
the  issuance  of  an  execution  for  costs  and 
disbureements.    Ibid.;  Witlia  t.  Willis,  1«5 
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lad.  332,  2  L.B.A.(N.S.)   244,  7S  N.  E.  6fiS, 
6  Ann.  Cas.  772,  and  cases  there  cited. 

The  undertaking  on  appeal  given  in  the 
suit  of  Hongb  v.  Porter  would  have  afforded 
this  defendant  no  remedy,  had  he  treated 
it  ae  suspending  his  right  to  use  the  water 
during  the  pendency  of  the  suit.  It  is  con- 
ditional that  "defendants  will  pay  alt  dam- 
ages, costs,  and  disburaementa  which  may 
be  awarded  against  them  or  either  of  them 
on  said  appeal,  or  a  dismissal  thereof. 
Now  suppose  that  Small  hod  refrained  from 
using  the  water  lintil  the  final  dispoaiti 
of  that  case  in  this  court,  and  SnaJly  pre- 
vailed, what  redress  could  this  court  have 
given  him  upon  this  undertaking,  for  be- 
ing deprived  of  the  use  of  the  water?  Mani* 
festly  none.  Its  functions  are  purely  re- 
visory. It  could  only  have  given  him  coats 
and  disbursements.  Water  used  tor  the  pur- 
poses of  irrigation  is  for  many  purposes 
treated  as  real  estate;  it  is  appurtenar 
the  land.  L.  O.  L.  gg  B.14S,  6fi6B.  Being 
so  appurtenant  to  the  land,  we  are  of  the 
opinion  that  an  undertaking,  to  be  effectual 
as  a  stay  in  cases  of  this  character,  should 
conform  to  the  requirements  of  subd. 
§  551,  L.  0.  L.  Under  this  section, 
appellant  could  have  had  the  value  of  the 
use  of  the  water  fixed  beforehand  by  the 
circuit  judge,  and  the  prevailing  party 
would  have  had  a  definite  right  to  restitu- 
tion, which,  while  not  affording  in  all  cases 
complete  compensation,  would  have  aa  near- 
ly approximated  to  it  as  is  possible  in  sucli 
cases.  Plaintiffs  also  had  another  remedy 
by  applying  to  this  court  for  an  injunction, 
as  was  done  in  Livestey  v.  Krebs  Hop  Co. 
67  Or.  362,  97  Pac.  718,  107  Pao.  460,  112 
Pac.  1.  In  such  a  case,  the  court  could 
have  required  an  undertaking  sufficient  to 
indemnify  Small  in  case  he  should  prevail 
in  this  court,  and,  upon  this  being  gii 
could  have  expressly  enjoined  him  from 
diverting  water  during  the  pendency  of 
the  appeal. 

Plaintiffs  did  not  seem  to  have  such  con- 
fidence in  the  merits  of  their  appeal  as  to 
be  willing  to  take  any  chance  of  paying 
damages  in  case  it  should  be  adjudged 
groundless,  and  they  should  not  now  be 
permitted  to  mulct   Small   in   damages  he- 


I   be   ^ 


■   thar 


the   » 


court,  and  did  not  know  the  law  which  this 
court  consumed  125  pages  of  the  Oregon 
reports  in  explaining. 

It  is  often  said  that  there  is  no  wrong 
without  a  remedy,  and,  while  this  is  gen- 
erally true,  a  remedy  may  be  lost  by  in- 
action or  want  of  diligence;  and  if  we  con- 
cede that  it  was  wrong  for  defendant  to 
assume  that  the  circuit  court  had  properly 
adjudged  the  law,  we  have  already  indicated 
that  plaintiffs  bad  it  in  their  power  to 
40  L.R.A.(N.S.) 


minimize  the  effects  of  that  wrong  by  giving 
a  proper  undertaking,  or  by  applying  to 
this  court  for  an  injunction.  But  we  are 
not  prepared  to  say  that  defendant,  under 
the  circumstances,  was  guillj  of  an  action-- 
able  wrong.  As  was  said  by  tbe  court  in 
State  ex  rel.  Chrisman  v.  Small,  49  Or. 
603,  90  Pac.  1110,  which  was  a  proceeding 
to  punish  this  defendant  for  contempt  for 
committing  the  very  act  upon  which  this 
action  is  predicated,  "until  the  appeal  in 
such  suit  is  heard  and- determined  in  this 
court,  and  until  such  decision  is  rendered, 
it  must  be  presumed  that  the  decree  of  the 
lower  court  is  correct  in  every  particular." 
The  defendant  had  the  right  to  indulge  in 
this  presumption,  and  if  his  act  was  not  a 
tort  when  performed  it  cannot  become  a 
tort  by  relation,  upon  reversal  of  the  de- 
Judgment  affirmed. 

A  petition  for  rehearing  having  been  filed, 
McBrlde,  J.,  on  June  25,  1912,  handed 
down  the  following  additional  opinion  ( — 
Or.—,  124  Pac.  MB)  : 

In  their  able  brief  on  petition  for  re- 
hearing, counsel  for  plaintiffs  contend  that 
the  opinion  of  this  court  in  State  ex  rel. 
Chrisman  v.  Small,  49  Or.  596,  90  Pac. 
1110,  is  a  conclusive  determination  in  plain- 
tiffs' favor  that  tbe  undertaking  given  by 
appellants  in  Hough  v.  Porter  operated  as 
a  supersedeas.  The  language  used  by  the 
court  la  that  opinion  is  as  follows : 
"Though  the  ownership  of  ditches  by  the 
relators,  and  the  legal  assertion  by  them  of 
tbe  right  to  have  the  water  of  Silver  creek 
Sow  in  such  trenches  to  their  lands  for  the 
irrigation  thereof,  may  constitute  real  prop- 
erty, ...  we  shall  assume,  without  de- 
ciding, that  the  decree  rendered  in  the  case 
of  Hough  V.  Porter  was  not  a  suit  for  the 
recovery  of  the  possession  of  land  or  for 
the  partition  thereof,  so  that  an  undertak- 
ing only  for  appeal  stayed  the  proceedings 
as  if  the  further  undertaking  therefor  had 
been  given."  The  court  then  goes  on  to 
discuss  the  evidence,  and  holds  that  Small 
is  not  shown  to  have  been  guilty  of  con- 
tempt. It  will  be  seen  from  the  language 
quoted  that  the  court  expressly  declined 
ut  upon  the  question  as  to  whether  the 
undertaking  operated  as  a  supersedeas,  but 
held  in  effect  that,  even  if  that  were  tbe 
case,  the  evidence  was  not  sufficient  to 
justify  convicting  Small  of  contempt.  We 
cannot  assent  to  the  reasoning  which  holds 
that  by  some  sort  of  legal  legerdemain  the 
court,  as  a  matter  of  law,  must  have  decided 
that  which  it  expressly  refused  to  decide. 
is  court  has  never  intimated  that  plain- 
tiffs might  not  have  restitution  by  aa  ap- 
propriate action,  probably  in  quasi  contract, 
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far  any  profits,  or  pcrhapa  for  rentaU  of 
water  appropriated  by  Small  during  the 
pendency  of  tbe  appeal  of  the  case  of  Uough 
V.  Porter.  Wa  only  hold  that  in  thie  ac- 
tion, which  ia  in  tort  pure  and  simple,  he 
cannot  recover,  and  we  adhere  to  that  view. 
It  ia,  however,  called  to  our  attention  that 
paragraph  G  of  the  complaint  states  a  cause 
of  action  arising  from  a  wrongful  diversion 
of  water  during  the  irrigating  season  of 
1900,  and  Huhsequent  to  tbe  rendition  of  the 
decision  in  Hough  v.  Porter.  This  was  not 
called  to  our  attention  on  the  original  argu- 
ment, and  we  are  of  the  opinion  that  as  to 
that  cause  of  action  the  demurrer  was 
improperly  sustained.  Our  former  opinion 
is  therefore  modified  to  the  extent  that  the 
judgment  of  the  lower  court,  sustaining  the 
demurrer  to  the  fifth  cause  of  action,  ii 
reversed,  and  the  cause  remanded  for  pro- 
ceedings not  inconsistent  with  this  opinion. 


RHODE   ISLAND  SUPREME  COURT. 

I  TIMOTHY  CARROLL 

ALPRED  A.  SANFORD  et  at 


(-  R.  I. 


,   B3   Atl.   8S6.) 


Attachment  ^  ot  enrttaj  lnltlat«  ^  Tk- 

iiditj. 

Under  the  statutes  preserving  the  proper- 
ty of  married  women  free  from  liability  for 
toe  contracts  or  torts  of  their  husba-nde, 
but  preserving  curtesy,  curtesy  initiate  ia 
not  liable  to  attachment  for  tAe  husband's 
debts,  and  *  sale  by  the  husband  of  his  cur- 
tesy interest,  which  becomes  consummate 
after  attempted  attachment,  takes  priority 
'  over  a  Bubeei]UeDt  execution  sale  of  the  in- 
terest levied  on  in  the  attachment  proceed- 
ing, 

(June  29,  19H.) 

t CERTIFICATION  by  the  District  Court 
J  for  the  Second  Judicial  District  for 
the  opinion  of  the  Supreme  Court,  upon  an 
agreed  statement  of  facts,  of  questions  aris- 
ing in  an  action  brought  to  recover  posses- 
■ion  of  certain  real  estate.  Decision  for 
defendants. 

The  facta  are  stated  in  the  opinion. 


Note.  —The  general  question  as  to  wheth- 
er an  expectant  or  contingent  interest  in 
real  property  is  aubject  to  attachment  or 
levy  on  execution  is  considered  in  the  notes 
to  Young  V.  Young,  23  L.R.A.  842.  and 
Walker  v.  Alverson,  30  L.R.A.(N.a.)  116; 
and  see  specifically  as  to  curtesy  initiate, 
page  648  of  the  earlier  note  and  page  1 1 8  of 
the  later  note. 
40  L.R.A.(N.S.l 


Messrs.  Dexter  B.  Potter  and  Edward 

A.  Stock  well,  for  plaintiff: 

The  curtesy  initiate  interest  is  attachsble 
by  a  creditor  of  the  husband  in  this  atate. 
under  the  laws  now  in  force. 

4  Cyc.  662;  12  Cjo.  1015;  8  Am.  t  Eng. 
En«.  Law,  Zd  ed.  610;  Alderaon,  Judieisi 
Writs  A  Process,  p.  379;  Washb.  Real  Prop. 
6th  ed.  S3  34T,  351 ;  1  Tiffany,  Real  Prop. 
i  210;  Mattocka  v.  Stearns,  9  Vt.  326; 
J'eacle'a  Estate,  6  Fa.  Co.  Ct.  663;  Day  v. 
Cochran,  24  Misa.  201;  Roberta  v.  \Miiting. 
10  Mass.  1S9;  Van  Duser  v.  Van  Duzer,  A 
Paige,  366,  31  Am.  Dec.  257;  Lang  v.  Hitch- 
cock, 99  111.  650;  McLellan  v.  Kelson,  e; 
Me.  129;  Hitz  v.  National  Metropolitan 
Bank,  111  U.  S.  722,  28  L.  ed.  577,  4  Sup. 
Ct.  Rep.  613:  Johnson  v.  Chapman.  35  Cons. 
550;  Franklin  Sav.  Bank  v.  Greene,  14  R. 
I.  3,  51  Am.  Rep.  330;  Briggs  t.  Titns,  IS 
R.  I.  130. 

Messrs.  Frederick  C.  Diner  «nd  Har- 
vey A.  Baker  for  defendants. 

Johnaon,  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  certified  to  this  court 
by  the  district  court  of  the  second  judicial 
district,  under  Gen.  Laws  1909,  cbap.  298. 
g  4,  upon  the  following  agreed  statement  of 

"This  is  an  action  of  trespass  and  eject- 
ment, brought  by  Timothy  Carroll  against 
Alfred  A,  Sanford  and  Nicholas  Baker,  to 
recover  possession  of  the  following  premises, 
situate  in  the  village  of  Wakefleld.  in  the 
town  of  South  Kingstown,  and  bounded  and 
described  as  follows:  'Northerly  on  Me- 
chanic street,  a  highway,  so  called,  one  hun- 
dred and  ten  (110)  feet;  easterly  on  land 
now  or  formerly  of  the  estate  of  John  Cas- 
well, deceased,  one  hundred  and  eight  (lOS) 
feet,  more  or  lesa,  to  land  of  the  Narragan- 
sett  Pier  Railroad  Company;  southerly  on 
land  of  said  railroad  company,  one  hundred 
and  ten  (110)  feet;  and  westerly  on  land 
now  or  formerly  of  the  estate  of  John  It- 
Clark,  deceased,  one  hundred  and  eight 
(lOS)  feet,  more  or  less,  in  the  line  of  the 
aforesaid  street  or  highway; — which  said 
premises  the  said  plaintiff,  Carroll,  allef-es 
he  ia  entitled  to  possession  of  for  the  life 
of  Alfred  A.  Sanford.  He  further  all^^ 
that  said  defendants  are  tenants  at  sufTrr- 
ance  of  the  afore  described  premises.  In  this 
case  it  is  agreed  by  and  between  the  parties 
thereto  that  the  facts  are  as  follows: 

"(1)  The  plaintiff,  Timothy  Carroll,  prior 
to  the  beginning  of  this  action,  to  wit  ob 
the  IBth  day  of  May,  a,  d.  1910,  b^an  suit 
against  one  of  the  defendants,  to  wit.  Al- 
fred A.  Sanford,  and  attached  on  his  orip- 
nal  therein  all  the  estate,  right,  title,  inter- 
est,  and   property  of   the  said   Alfred  A- 
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Stanford  in  the  premisei  dcBt^ribed  in  this 
declaration.  On  the  Slat  day  of  November, 
A.  B,  1910,  tlie  said  plailntiff,  Uarroli,  ob- 
tained judgment  against  the  said  Alfred  A. 
Sanford  for  $4,122  and  costs;  on  the  Bth 
day  of  Fehruar;,  a.  o.  1911,  the  said  plain- 
tilT,  Carroll,  levied  on  att  the  estate,  right, 
title,  interest,  and  property  which  said  Al- 
fred A.  Sanford  had  at  the  time  of  the  at- 
tachment on  the  original  writ  in  the  prem- 
ises described  in  this  declaration,  by  virtue 
of  an  execution  issued  in  the  case  of  Tim- 
othy Carroll  v.  Alfred  A.  Sanford,  Wash- 
ington, No.  202,  whicb  said  execution  was 
returnable  May  2S,  1911;  and  on  the  ISth 
day  of  May,  a.  d.  1911,  the  said  plaintiff, 
Carroll,  caused  to  be  sold  on  execution  Bale 
on  said  judgment  all  the  estate,  right,  title, 
interest,  and  property  of  the  said  Sanford 
in  the  premisea  described  in  this  declara- 
tion, and  at  said  sheriff's  sate  the  said 
plaintiff,  Carroll,  became  the  purchaser 
thereof  and  took  a  sheriff's  deed  therefor, 
which  said  deed  was  recorded  od  June 
13,  1911,  in  the  records  of  land  evidence 
for  the  town  of  South  Kingstown,  in  Book 
38,  at  page  18. 

"(2)  At  the  time  of  the  attachment  of 
the  premises  described  in  this  declaration 
on  the  original  writ  in  the  case  of  Tim- 
othy Carroll  v.  Alfred  A.  Sanford,  Washing- 
ton, No.  202,  aaid  Alfred  A.  Sanford  was 
not  the  owner  in  fee  of  said  premises.  They 
were  purchased  entirely  with  the  money  of 
Ethel  B.  Sanford,  wife  of  said  Alfred  A. 
Hanford.  in  1908,  and  stood  of  record  in 
truth  and  in  fact  as  her  property.  There 
were,  however,  issue  born  alive  of  the  mar- 
riage between  Alfred  A.  Sanford  and  Ethel 
ii.  Sanford,  capable  of  inheriting  the  prop- 
erty in  event  of  the  death  of  said  Ethel  B. 
Sanford,  which  said  children  are  now  liv- 
ing. At  the  time  of  the  aforesaid  attach- 
ment Ethel  B.  Sanford  was  alive.  She  died 
on  the  8th  day  of  September,  19J0,  intes- 
tate. Subsequent  to  the  aforesaid  attach- 
ment, and  to  the  said  demise  of  the  said 
Ethel  B.  Sanford;  but  before  the  levy  on  the 
premises  described  in  this  declaration  by 
the  said  plaintiff,  Carroll,  under  his  execu- 
tion, and  before  the  execution  sale  Hforesaid. 
to  wit,  OD  the  20th  day  of  September,  a.  d. 
1910,  the  said  Alfred  A.  Sanford  conveyed 
by  deed  all  his  right,  title,  and  interest  in 
the  premises  described  in  this  declaration  to 
the  other  of  these  defendants,  Nicholas 
Baker,  which  deed  was  recorded  the  20th 
day  of  September,  a.  d.  1010,  in  the  records 
of  land  evidence  of  the  town  of  South  Kings- 
town, in  Book  37,  at  page  021. 

"(3)  At  the  time  this  action  of  trespass 
nnd  ejectment  wss  begun,  and  for  sorae  time 
prior  to  that  time,  said  Alfred  A.  Sanford 
was  in  possesaion  of  said  premises,  living 
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in  the  house  on  the  tract  in  question,  to- 
gether with  his  said  children.  Due  and 
legal  notice  to  quit  the  said  premises  on  or 
before  July  1,  1911,  was  served  on  the 
said  defendants  by  the  said  plaintiff,  Tim- 
othy Carroll. 

"Upon  the  aforesaid  agreed  statement  of 
facts  the  parties  pray  the  judgment  of  the 

The  question  of  law  involved  is:  Did 
Timothy  Carroll,  by  his  attachment  and 
subsequent  purchase  at  execution  sale  of 
the  interest  of  Alfred  A.  Sanford  in  the 
property  of  his  wife  in  question,  said  in- 
terest at  the  time  of  said  attachment  be- 
ing that  of  curtesy  initiate,  hut  before 
aaid  sale  becoming  curtesy  consummate,  se- 
cure such  title  as  will  support  this  present 
action  against  the  said  Alfred  A.  Sanford 
and  bis  grantee;  said  grant,  however,  hav- 
ing been  made  subsequent  to  the  attachment 
and  the  death  of  his  wife,  but  prior  to  the 
execution  sale! 

Section  1,  chap.  246,  Gen.  Laws  1000, 
provides  that  "the  real  estate,  chattels  real, 
and  personal  estate,  which  are  the  pr<^rty 
of  any  woman  before  marriage,  or  which 
may  become  the  property  of  any  woman 
after  marriage,  or  which  may  be  acquired 
by  her  own  industry,  including  damages 
recovered  in  suits  or  proceedings  for  her 
benefit,  and  compensation  for  her  property 
taken  for  public  use,  and  the  proceeds  of 
all  such  property,  shall  be  and  remain  her 
sole  and  separate  property,  free  from  con- 
trol of  her  husband."  Under  said  chapter 
246,  Gen.  Laws  1909,  is  an  estate  by  cur- 
tesy initiate  attachable!  Section  1  pro- 
vides that  the  property  enumerated  "shall 
be  and  remain  her  sole  and  separate  prop- 
erty, free  from  control  of  her  husband." 
Section  8  provides:  "The  right  of  the  hus- 
band in  the  real  estate  of  the  wife  as  ten- 
ant by  the  curtesy  .  .  .  shall  not  be  im- 
paired by  the  provisions  of  this  chapter." 
Section  12  provides  that  "the  wife  or  her 
property  shall  not  be  liable  for  the  con- 
tracts or  the  torts  of  her  husband." 

The  first  married  women's  act  in  this 
state  appears  in  Pub.  Laws  1844,  at  page 
270,  entitled:  "An  Act  Concerning  the 
Property  of  Married  Women."  It  is  pro- 
vided by  the  Ist  section  thereof  as  follows: 
"Section  1.  The  real  estate,  chattels  real, 
household  furniture,  plate,  jewels,  stock  or 
shares  in  the  capital  stock  of  any  ineor~ 
porated  company  of  this  state,  or  debts  se- 
cured by  mortgage  on  property  within  this 
state,  which  are  the  property  of  any  woman 
before  marriage,  or  which  may  become  the 
property  of  any  woman  after  marriage, 
shall  be  and  are  hereby  so  tar  secured  to 
her  sole  and  separate  use,^  that  the  same, 
and  the  rents,  profits,  and  income  tbereoK 
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shall  not  be  liable  to  be  ettached,  or  in  any 
way  taken,  for  the  debU  of  the  husbaod, 
eitlier  before  or  after  hU  death,  and  upon 
the  death  of  the  huaband  in  the  lifetime 
of  the  wife,  ahall  be  and  remain  her  tole 
and  Mparate  property."  The  words  "so  far 
secured  to  her  sole  and  eeparate  use,  that 
the  eanie,  and  the  rents,  profits,  and  income 
thereof,  shall  not  be  liable  to  be  attaclied, 
or  in  any  way  taken,  for  the  debts  at  the 
husband,  cither  before  or  after  his  death, 
and  upon  tlie  death  of  the  husband  in  the 
lifetime  of  the  wife,  shall  be  and  remain  her 
sole  and  separate  property,"  were  continued 
in  the  revision  of  1867,  in  g  1  of  chapter 
13S  of  the  Revised  Statutes.  This  atatut* 
was  considered  in  Greenwich  Nat.  Banlc 
V.  Hall,  11  R.  t.  124.  The  court  held  that 
the  husband's  tenancy  by  the  curtesy  initi- 
ate is  not  subject  to  attacliment  for  the 
iiueband'a  debts.  At  page  127  the  court, 
Durfee,  Ch.  J.,  says;  "The  statute  express- 
ly says  that  the  real  estate  which  is  the 
property  of  any  woman  before  marriage, 
or  which  may  tiecome  her  property  after 
marriage,  shall  be  so  far  secured  to  her 
■ole  and  separate  use  tiiat  tlie  same,  and 
the  rents,  proflts,  and  income  thereof,  shall 
not  be  liable  to  tie  attached  or  in  any  way 
taken  for  the  debts  of  the  huaband,  either 
twfore  or  after  his  death.  The  protection 
extends  to  the  real  estate  which  is  the 
property  of  a  woman  before  marriage,  to 
tbe  real  estate  which  may  become  her  prop- 
erty after  marriage,  and  to  all  tbe  rents, 
profita,  and  income  of  her  real  estate  of 
cither  description.  Let  us  consider  the 
question  submitted  to  us,  flrst,  with  ref- 
erence to  the  real  estate  which  is  her  prop- 
erty before  marriage.  Certainly  an  exemp- 
tion which  covers  the  real  estate  which  is 
the  property  of  a  woman  before  marriage, 
'together  with  all  the  rents,  profita,  and  in- 
come thereof,  leaves  nothing  to  be  attached; 
for  any  interest  which  the  husband  acquirea 
therein  aa  the  result  of  the  marriage  must 
neressurily  be  some  portion  of  the  real  es- 
tate, or  of  the  rents,  profits,  or  Income 
thereof,  all  of  which  ia  eiempt.  I>oes  the 
real  estate  which  beoomea  her  property  after 
marriage  stand  upon  any  diflerent  footing? 
We  think  not.  Tbe  two  descriptions  of 
property  are  coupled  in  the  same  sentence 
and  in  a  manner  which  shows  that  they 
were  both  intended  to  have  the  same  im- 
munity. That  which  is  protected  is  not  the 
real  estate  which  the  wife  has  at  the  time 
of  the  attachment,  but  the  real  estate  which 
was  her  property  before  or  which  becomes 
her  property  after  marriage.  And  this  con- 
struction, based  on  the  letter  of  the  stat- 
ute, is  in  keeping  with  ite  spirit.  The  de- 
sign was  to  secure  the  estate  during  the  life 
of  the  wife  from  molestation  by  the  credit- 
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ora  of  the  husband,  and  this  design  a 
promoted  by  holding  that  during  lier  life 
he,  simply  as  husband,  has  no  intere^  is 
ner  real  estate  which  can  be  attached  in 
any  suit  to  which  she  is  not  a  par^." 

The  next  change  in  the  statute  appears  ii 
the  revision  of  187S  (Gen.  SUt.  chap,  "[ji, 
SI):  "Tbe  real  estate,  chattels  real,  aaJ 
peraooal  estate,  which  are  tbe  property  of 
any  woman  before  marriage,  or  which  m»t 
become  the  property  of  any  woman  aflti 
marriage,  or  which  may  be  acquired  by  iter 
own  industry,  shall  be  absolutely  secured  to 
her  Bole  and  separate  use;  neither  tbe  aimt, 
nor  the  rents,  proftte,  or  income  of  the  samr, 
nor  any  part  thereof,  shall  be  liable  to  Ir 
attached,  or  in  any  way  taken,  for  the  debts 
of  tne  husband,  either  before  or  after  hii 
death;  and  upon  tbe  death  of  tbe  husbaod 
in  the  lifetime  of  the  wife  shall  be  and  re- 
main her  sole  and  separate  property."  Thii 
section  was  considered  in  Re  Voting  Iain, 
12  R.  1.  S8S.  The  opinion  sUted  that  tbt 
law  of  1844  did  not  in  any  way  affect  tbe 
right  of  the  husband  to  vote  under  article 
2,  3  1,  of  the  Constitution,  npon  the  prop- 
erty of  his  wife,  so  long  as  she  left  bim  in 
the  enjoyment  of  it  Then  at  page  5K: 
"The  law  of  1844  remained  without  ma- 
terial change  until  the  General  Stetota 
went  into  effect,  December  2,  1872.  Tbe 
General  Statutes  introduced  an  importani 
modification  by  enacting  that  the  real  pmp 
erty  of  a  married  woman  'shall  be  abae- 
lutely  secured  to  her  sole  and  separate  u»f.' 
instead  of  'so  far  secured  to  her  sole  and 
separate  use  that  the  same,  and  the  rent*, 
profite,  and  income  thereof,  shall  not  br 
liable  to  be  attached  or  in  any  way  taken 
for  tbe  debte  of  the  husband.'  It  is  true 
the  old  provision,  that  the  huaband  may  re- 
ceive the  rent*  and  profits  until  the  jier- 
Hons  who  are  held  for  them  are  notified  ia 
writing  by  the  wife  not  to  pay  them  to 
him  remains  unaltered.  But  this  does  net 
authorize  us  to  conclude  that  the  modiBo- 
tion  ia  of  no  effect.  It  ia  easy  to  conatmf 
that  provision  as  being  simply  in  tbe  natnie 
of  a  license  or  permission  from  his  wife, 
which  may  be  preaumed  until  it  is  ezpresslr 
repudiated  or  revoked.  But  there  can  b( 
no  eatate  by  marital  right  in  property 
which  ia  abaolutely  secured  to  tbe  sole  and 
separate  use  of  the  wife.  The  estate  i* 
utterly  incompatible  with  so  exclusive  to 
appropriation.     See  Martin  v.  Pepall,  S  S. 

1.  92,  94.  Nothing  remains  for  the  hus- 
band which  be  can  really  call  bis  own.  We 
think,  therefore,  that  no  husband  who  ha» 
married  since  December  2,  1B7S,  or  whoee 
wife  has  acquired  the  properly  on  whicb 
he  claima  the  rifibt  to  vote  since  Deeembra 

2,  1872,  can  be  entitled  to  vote  under  artii^l' 
2,  g  1,  simply  as  tenant  by  marital  right" 


1912. 


CARROLL  T.  8ANF0ED. 


1207 


The  opinion  held  that  the  new  statute  did 
not  retroact,  ao  bb  to  destroj  an  eetat«  by 
marital  right  previously  acquired,  and  thus 
<ii8f  ranch  ise  the  tenant  and  that  therefore 
»ny  person  who  had  acquired  a  right  to  vote 
previous  to  December  2,  1S7B,  as  tenant  bj 
marital  right,  and  a  /ortiort,  as  tenant  b; 
the  curtesy  initiate,  was  not  affected  in  his 
right  b;  the  new  statute  which  then  went 
into  effect.  Tbe  opinion  then  proceeds: 
*'One  other  question  remains  to  be  consid- 
ered, namely:  Can  a  husband  who  has  mar- 
ried since  December  2,  1S72,  or  whose  wife 
has  acquired  the  property  on  which  he 
clainiB  the  right  to  vote  since  December  2, 
1872,  be  entitled  to  vote  under  article  2, 
f  1,  if  ite  has  had  issue  by  her  capable  of 
inheriting  itt  The  new  statute  (Gen.  6tat. 
[R.  I.]  chap.  1G2,  g  14)  provides  that  the 
right  of  the  husband  in  the  real  estate  of 
tbe  wife  as  tenant  by  curtesy  shall  not  be 
impaired.  But  this  cannot  mean  tbat  this 
right  as  tenant  by  the  curtesy  initiate 
shall  not  be  impaired;  for  the  atuolute  ap- 
propriation to  the  use  of  the  wife  necessarily 
excludes  that  right,  as  well  as  the  i 
marital  title.  It  means,  doubtless,  that 
tenancy  by  the  curtesy  in  its  stricter  sense, 
aa  consummate  by  the  death  of  the  wife, 
shall  not  be  impaired."  The  opinion  then 
considers  the  question  whether  the  right  to 
-vote  is  lost. 

'ihe  statute  remained  unchanged  in  the 
Pablic  Statutes  of  1S82,  but  appeared  in  its 
present  fomi  in  Gen.  Laws  1896.  Under 
the  provisions  of  the  present  statute  (Gen. 
I^ws  1009,  chap.  246,  |  1),  it  is  provided 
that  the  property  of  the  wife,  enumerated, 
"shall  be  and  remain  her  sole  and  separate 
property,  free  from  the  control  of  her  hus- 
band." We  think  this  secures  tbe  property 
-to  her,  separate  use  as  effectively  as  the 
words  of  chapter  152.  S  1,  Gen.  Statutes 
1672,  vit.:  "Shall  be  absolutely  secured  to 
ber  sole  and  separate  use."  The  express 
provision  that  the  property  "shall  not  be 
tisble  to  be  attached,  or  in  any  way  taken, 
for  tbe  debts  of  the  husband,"  is  not  in  the 
pre«ent  statute.  Section  12  of  said  chap- 
ter, however,  provides  that  "the  wife  or  her 
property  shall  not  be  liable  for  the  con- 
tracts or  the  torta  of  her  husband."  The 
provision  of  {  8,  that  "the  right  of  the  hus- 
bsnd  in  the  real  estate  of  the  wife  as  ten- 
ant by  the  curtesy  .  .  .  shall  not  he  im- 
paired by  the  provision  of  this  chapter," 
does  not  enlarge  tbe  right  of  tenancy  by  the 
curtesy  beyond  what  it  was  under  the  stat- 
ute under  consideration  in  Re  Voting  Laws, 
supra,  where  at  page  593,  the  opinion  says: 
"The  new  statute  (Gen.  Stat.  [R.  I.]  chap. 
152,  i  14),  provides  that  the  right  of  the 
huriMnd  in  the  real  estate  of  the  wife  as 
tansnt  by  curtesy  shall  not  be  impaired. 
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But  this  cannot  mean  that  this  right  as 
tenancy  by  the  curtesy  inltiafr  shall  not  be 

impaired;  for  the  absolute  appropriation  to 
the  use  of  the  wife  necessarily  excludes 
that  right,  as  well  as  the  mere  marital  title. 
It  means,  doubtless,  tliat  tenancy  by  the 
curtesy  in  its  stricter  aense,  as  consum- 
mate by  the  death  of  the  wife,  shall  not  be 

We  are  of  the  opinion  that  under  chapter 
240,  Gen.  Laws  1909,  an  estate  of  tenancy 
by  the  curtesy  initiate  is  not  attachable. 
As  the  defendant  Alfred  A.  Sanford  at  the 
time  of  the  attachment  merely  had  an  es- 
tate by  the  curtesy  initiate,  the  plaintiff 
took  nothing  l^  his  purchase  at  the  execu- 
tion sale  of  the  right,  title,  interest,  and 
property  which  said  Alfred  A.  Sanford  had 
at  the  time  of  the  attachment  in  tbe  prem- 
ises described  in  the  declaration,  and  there- 
fore acquired  no  title  to  said  premises 
which  will  support  this  action  of  trespass 
and  ejectment. 

Decision  for  tbe  defendants  for  costs. 
The  papers  in  the  case  will  be  sent  bade  to 
the  District  Court  of  the  Seoond  Judicial 
Oistrict,  with  the  decision  of  this  court 
certifled  thereon,  for  further  proesedingi. 


A.  D.  Mcknight 

ROBERT  T.  HODQE,  Sheriff. 
(B5  Wash.  289,  104  Pa«.  604.) 

Peddlers  —  license  —  discrimination. 

1.  No  unconstitutional  impairment  of  the 
privileges  end  immunities  of  peddlers  in 
general  occurs  by  compelling  them  to  pay 
a  license  fee  from  which  peddlers  of  farm 
producte,  books,  periodicals,  and  newspa- 
pers are  exempted,  since  the  classiQcatlon 
upon  which  the  difference  depends  is  not 
wholly  without  reason. 

Same  —  local  diecrlmlnstloii. 

2.  An  exemption  from  the  general  law 
requiring  peddlers  to  pay  a  license  fee,  of 
those  operating  in  towns  whose  ordinances 
regulate  such  licenses,  does  not  effect  an 
unconstitutional  impairment  of  the  privi- 
leges and  immunities  of  those  operating 
elsewhere. 

ffote.~- Right  to  dtBorijnttuite  'beticeen 
hartnlean  articles  in  legialatton  regu- 
lating peddlers. 

The  early  cases  upon  the  question  of  the 
right  to  discriminate  between  harmless  ar- 
ticles in  legislation  regulating  peddlers  are 
Rftthered  in  the  note  to  State  v.  Wright,  21 
L.R.A.(N.S.)  349,  and  the  present  note  is 
merely  supplemental  to  that.  It  will  be 
noticed  tbat   these   notes    ars    limited  to 
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Bame  —  nnequal  fee*  —  Talldllr. 

3.  The  difference  between  the  minimum 
of  tlOO  ud  the  muimum  of  $300  in  fees 
charged  peddlers,  according  to  whether  they 
travel  on  foot  or  hy  different  clasae*  of  con- 
vejanees,  is  not  lo  unequal  as  to  render  tbe 
statute  impoeing  them  void. 
Statute  ^  repugnant  proTlHions  —  ra- 

Udltj. 
4.  A  proTiBo  in  a  statute  requiring  the 
iasuance  of  peddler's  licenses  for  one  year, 
to  the  effect  that  they  shall  terminate  on  the 
second  Monday  of  January  succeeding  the 
year  in  which  they  are  issued,  is  void  for 
repugnancy. 
Peddlers  —  license  —  excess. 

6.  A  peddler's  license  fee  of  from  (300  to 
t^OO  is  not  exeessive,  where  the  intent  is  to 
exercise   the   taxing  as   well   aa   tbe   police 

(October  16,  1909.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
the  custody  of  the  sheriff  of  King  County, 
to  which  he  had  been  committed  tor  ped- 
dling without  a  liceuse,  in  violation  of 
law.    Writ  denied. 

The  facts  are  stated   in   the  opinion. 

Mr.  Cbarles  D,  Futlen,  for  petitioner; 

The  law  under  which  petitioner  was  ar- 
rested is  no  constitutional. 


Kansas  City  t,  Overton,  68  Kan.  560, 
76  Fac.  549;  Moore  v.  St.  Paul,  4H  Uinu. 
331,  61  N.  W.  219;  Citizens'  Sav.  t  L. 
AsBo.  V.  Topeka,  20  Wall.  655,  22  L.  «d. 
456;  Re  Aubrey,  36  Wash.  308,  104  Am. 
St.  Sep.  952,  78  Pac.  600,  1  Ann.  Cas-  927: 
State  ex  rel.  Richey  v.  Smith,  42  Wash. 
237,  6  L.R.A.(N.S.)  674,  114  Am.  St.  Rep. 
114,  64  Pac.  861,  7  Ann.  Cas.  577;  State 
Railroad  Tax  Cases,  S2  U.  S.  5T5,  612,  23 
L.  ed.  609,  673;  Re  Camp,  38  Wash.  393, 
80  Pac.  647;  state  ex  rel.  Luria  v.  Wag- 
ener,  69  Minn.  206,  38  L.RA.  677,  65  Am. 
St.  Rep.  566,  72  N.  W.  67;  Roaenbloom 
V.  State,  64  Neb.  342,  67  L.R.A.  922,  S9 
N.  W.  I0S3;  State  v.  Wbitcom,  122  Wis. 
110,  99  N.  W.  46S;  SUte  T.  Garbroskl,  111 
lown,  4D8,  56  L.H.A,  670,  82  Am.  St.  Rep. 
524,  82  N.  W.  969;  State  v.  Shedroi.  75 
Vt.  277,  63  L.R.A,  179,  98  Am.  St.  Rep- 
825,  54  AU.  1081,  16  Am.  Crim.  Rep.  129-. 
Laurens  v.  Anderson,  75  S.  C.  62,  117  Am. 
St.  Rep.  885,  55  S.  E.  136,  9  Ann.  Cas. 
1003;  State  v.  Montgomery,  94  Me.  19i, 
80  Am.  St.  Rep.  386,  47  Atl.  168,  15  Am. 
Crim.  Rep.  117;  State  ex  rel.  Board  of 
Education  v.  Brown.  07  Minn.  402.  5  I..R.A. 
(N.8.)  327,  106  N.  W.  477;  State  v. 
Wright,  53  Or,  344,  21  L.R.A.(X.S.)  349. 
100  Pac.  296;  State  v.  Baver,  34  Utah. 
267,    19    L.R.A.(N.S.)    297,    97   Pac    129; 


cases  where  the  claim  of  discrimination  is 
tiased  upon  tbe  nature  of  the  articles  to  be 
peddled. 

In   Ex   parte   Crowdor,   171    Fed.   260,   a 

statute  requiring  peddlers  to  secure  licens- 
es, but  exempting  peddlers  of  agricultural 
or  farm  products,  books,  periodicals,  or 
newspapers,  and  those  within  the  limits  of 
cities  or  towns  having  ordinances  regulat- 
ing the  sale  of  goods  by  peddlers,  was  held 
not  to  deprive  persons  of  the  equal  protec- 
tion of  the  law.  The  court  said:  "Tbe  ex- 
emptions are  manifestly  designed  to  avoid 
unreasonable  interference  with  buHiness  of 
a  class  of  peddlers  who  are  the  least  objec- 
tionable, or  with  peddling  in  cities,  where 
)oeal  regulations  obviate  the  necessity  for 
legislation  by  the  state.  Otherwise  the  stat- 
ute is  gcoeral  in  its  application,  it  bears 
evenly  upon  all  peddlers,  without  discrim- 
inating against  pprsons,  whether  residents 
or  nonresidents  of  the  state,  nor  against 
commodities,  whether  produced  within  the 
state  or  imported  from  other  states  or 
countries.  Tlierefore  it  is  not  a  statute 
which  will  deprive  any  person  or  class  of 
persons  of  equal  protection  of  the  laws,  nor 
create  an  invidious  burden  upon  interstate 
or  foreign  commerce." 

In  State  v.  Wbitcom,  I2Z  Wis.  110,  09 
N.  W.  468,  a  statute  which  exempted,  among 
others,  dealers  in  agricultural  implements 
maintaining  permanent  places  of  business. 
keepers  of  retail  meat  markets,  flsh  dealers, 
and  sellers  of  fruit  or  vegetables  in  cities 
of  certain  classes,  was  held  to  deny  a  ped- 
40  L.ILA.(N.S.) 


dier  of  teas  and  coffees  the  equal  protection 
to  which  the  Federal  and  state  Constitu- 
tions entitled  him,  whether  the  purpose  of 
such  act  was  taxation  or  a'regulation  of 
conduct.  The  court  said:  "Other  glarinfr 
false  classiflcation  is  presented  by  the  co- 
emption of  dealers  in  agricultural  imple- 
ments maintaining  permanent  places  of  busi- 
ness, or  keepers  of  retail  meat  markets,  or 
flsh  dealers,  and  sellers  of  fruits  or  vpjre- 
tables  in  cities  of  the  first  class,  selling 
their  respective  wares.  What  consideration 
□f  public  welfsre  could  exclude  a  retail  irro- 
cer  from  peddling  his  wares,  while  permit- 
ting the  keeper  of  an  adjoining  meat  market 
to  peddle  perhaps  the  same  articles,  or  ex- 
empt the  dealer  in  plows  from  the  restric- 
tion placed  on  the  dealer  in  paints,  fence 
wire,  or  any  other  mercbandisp.  we  eonfcw 
our  inability  to  discover.  Under  thia  act 
the  agent  of  this  appellant's  employer  and 
an  agent  of  tbe  keeper  of  a  nearby  meal 
market  may  start  together  on  the  same 
vehicle,  each  with  his  samples, — tea.  coffee. 
sugar  in  one  sate h el,  ham,  bacon,  cnreil 
meats,  and  lard  in  the  other:  may  visit  tbe 
same  farmer,  in  the  same  vehicle,  one  take 
an  order  for  coffee  and  sugar,  the  oUier 
for  lard  and  bactm.  The  first  is  a  eriminai. 
the  other  not.  .  .  .  The  illustration 
leaves  nothing  to  be  said.  It  is  discrimina- 
tion between  individuals  of  the  same  class. 
not  between  legitimate  classes." 

And  a  statute  authorising  the  mayor  antf 
certain  other  officers  to  issue  a  license  "to 
such  persons  as  they  find  proper  peraouB  to 
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Ex  parte  Snjder,  10  Idaho,  882,  6S  L.R.A. 
708,  79  Pac.  819;  Stat«  v.  CoDlon,  65  Conn. 
478,  31  L.R.A.  55,  43  Am.  St.  Rep.  227, 
33  Atl.  e:i9;  Be  Yot  Sang,  75  Fed.  983; 
Hood  River  Lumbering  Co.  v.  Waaco  Coun- 
ty, 36  Oi.  408,  57  Pac.  1017;  MinneapoliB 
Brewing  Co.  v.  McGillivray,  104  Fed.  Z58; 
SobbiDB  T.  Taxing  Diat.  120  U.  S.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Rep.  46,  7  Sup. 
Ct.  Rep.  602;  Aalier  v.  Texas,  128  U.  S. 
120,  32  L.  ed.  368,  2  Intera.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1;  Brennan  t.  TituBville, 
163  U.  S.  280,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct.  Rep.  820;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed. 
336,  23  Sup.  Ct  Rep.  229;  Norfolk  &  W. 
R.  Co.  V.  Sims,  191  U.  S.  441,  48  L.  ed. 
254,  24  Sup.  Ct.  Rep.  181 ;  Gulf,  C.  A.  S. 
F.  R.  Co.  T.  Ellis,  165  U.  S.  150,  165,  41 
L.  ed.  666,  671,  17  Sup.  Ct.  Rep.  255;  State 
V.  Gardner,  58  Ohio  St.  599,  41  L.R.A.  689, 
6fi  Am.  St.  Rep.  785,  61  N.  E.  136;  Even- 
son  T.  Spaulding,  9  L.R.A.(N.S.)  904,  82 
C.  C.  A.  283,  160  Fed.  617;  Re  Orice,  79 
Fed.   627. 

Mewrs.  George  F.  VendcTcer  and  Mer> 
ritt,  Oswdid,  &  M«n-ltt,  for  defendant: 

The  law  requiring  a  peddler's  license  does 
not  diacriminale  against  anj  class. 

Bacon  v.  Locke,  42  Wash.  215,  83  Pac. 
721,  7  Ann.  Cas.   689;   Emert  t.  Uissouri, 

engMge  in  a  temporary  or  transient  busi- 
nees,  for  a  fee  not  less  tban  $1  nor  more 
that  $100,  as  the  authority  issuing  such  li- 
cense may  direct,  and  making  such  business 
-when  unlicensed  a  misdemeanor,  except  in 
the  sale  of  products  of  a  farm  or  the  sea,  is, 
so  far  as  it  apoHes  to  ordinary  and  lawful 
business,  a  Tiolation  of  the  Bill  of  Bights, 
declaring  that  all  men  "are  equal  in  rights, 
and  that  no  man  or  set  of  men  is  entitled 
to  exclusive  public  emoluments  or  privileges 
from  the  community."  State  v.  Conlon,  66 
Conn.  478,  31  L.R.A.  65,  48  Am.  St.  Rep. 
227,  33  Atl.  619. 

In  State  v.  Miller,  64  Or.  381,  103  Pac. 
619,  wbere  a  statute  was  involved  which  re- 
quired itinerant  venders  or  bankers  of  any 
drug,  nostrum,  ointment,  or  application  of 
any  kind  for  the  treatment  of  any  diseaHe 
or  injury  to  procure  a  license,  the  court  re- 
viewed the  decision  in  State  v.  Wright,  63 
Or.  344,  21  L.R.A.(N.S.)  349,  100  Pac.  206, 
where  it  was  held  that  an  act  requiring  one 
engaged  in  peddling  any  of  two  or  three 
harmless  articles  to  pay  a  large  fee  for  a 
license,  while  it  permitted  peddlers  of  other 
articles,  whether  harmless  or  not,  to  peddle 
without  limitation,  was  void  as  class  legisla- 
tion, and  said:  "Mr.  Justice  Besn,  who  de- 
livered the  opinion,  was  careful  to  state  at 
tbe  very  threshold  of  the  discussion  of  the 
qaestion  that  it  was  important  to  note  that 
toe  case  he  was  considering  did  not  involve 
tbe  right  of  tbe  state  to  regulate  the  sale  of 
articles  which  are,  or  may  be,  injurious  to 
the  public  health  or  morals.  It  was  ex- 
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166  U.  S.  296,  30  L.  ed.  430,  6  Inters.  Com. 

Rep.  68,  15  Sup.  Ct.  Rep.  367;  Singer  Mfg. 
Co.  V.  Wright,  OT  Ga.  114,  35  L.R.A.  497, 
25  S.  E.  249;  Ex  parte  Haskell,  112  Cal. 
412,  32  L.RA  527,  44  Pac.  725;  Warren 
V.  Geer,  117  Pa.  207,  11  Atl.  415;  Banta 
V.  Chicago,  172  III.  204,  40  L.R.A.  611, 
60  N.  E.  233;  People  v.  Smith,  147  Mich. 
381,  110  N.  W.  1102;  State  v.  Montgomery, 
92  Me.  433,  43  Atl.  13;  Stull  v.  DeMattos, 
23  Wash.  71,  51  LJl.A.  892,  62  Pac.  451; 
Fleetwood  v.  Read,  21  Wash.  547,'  47  L.R.A. 
205,  58  Pac.  665;  Re  Gariinkle,  37  Wash. 
650,  80  Pac.  188;  Re  Yot  Sang,  75  Fed. 
983;  Re  Camp,  38  Wash.  393,  80  Pac.  647; 
Ex  parte  Crowder,  171  Fed.  251;  Kehrer 
T.  Stewart,  197  U.  S.  60,  49  L.  ed.  663,  25 
Sup.  Ct  Rep.  403;  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226,  60  L.  ed.  461,  26 
Sup.  Ct  Rep.  232. 

Parker,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  application  tor  a  writ  of,  ha- 
beas corpus.  The  questions  involved  have 
been  presented  to  the  court  by  oral  argu- 
ment and  briefs  of  counsel,  upon  an  order  to 
show  cause  why  the  writ  should  not  issue. 
The  petitioner  is  held  in  custody  by  the 
sheriff  of  King  county,  upon  a  charge  of 
peddling   without   having   a   license   there- 

pressly  conceded  that  the  legislature  may  in 
auch  laws  divide  peddlers  into  different 
clsBSes;  but  it  was  held  that  the  classiflca- 
tion  must  be  on  some  reasonable  basis,  and 
the  law  when  enacted  must  apply  alike  to 
all  engaged  in  the  business  or  occupation. 
Reasonable  regulation  by  law  of  tbe  sale  of 
drugs,  medicines,  and  poisons  by  retailers 
has  been  uniformly  upheld  as  a  valid  exer- 
cise of  police  power.  14  Cyc.  1079.  The  oh- 
{'eet  of  such  laws  is  the  protection  of  public 
lealth  (Com.  v.  Zacharias,  181  Pa.  126,  37 
Atl.  185)  ;  and  statutes  requiring  itinerant 
venders  of  drugs,  who  publicly  profess  to 
cure  diseases  thereby,  to  pay  a  license  fee, 
have  been  upheld  upon  the  same  grounds 
(14  Cyc.  1083;  State  use  of  Iowa  Commis- 
sion V.  Gouss,  86  Iowa,  21,  61  N.  W.  1147). 
There  is  certainly  a  reasonable  distinction 
to  be  made  between  the  sale  of  stoves,  rang- 
es, wagons,  carriages,  fanning  mills,  on  the 
one  hand,  and  drugs,  nostrums,  ointments, 
and  applications  for  the  treatment  of  dis- 
eases and  injuries.  The  former  are  harmless 
and  have  no  hidden  power  liable  to  injure 
public  health,  while  the  composition  of  the 
latter  is  generally  secret,  and  frequently 
contains  deleterious  elements  unknown  to 
the  purchasers.  The  distinction  arises  from 
the  inherent  quality  of  the  articles  vended, 
and  not  from  the  character  of  the  persons 
vending  them." 

As  to  discrimination  against  nonresidents 
by  statute  or  municipal  ordinance  imposing 
license  or  occupation  tax,  see  note  to  State 
v.  Williams,  ante,  279.  J.  T.  W.r 
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lor.  In  violation  ol  the  proviiioni  of  cbftp- 
t«r  214,  pp.  730-738,  Lkwi  1909.  The  only 
f^round  of  illeK&Htjr  urged  ftgajnat  tbe  de' 
tentioD  of  the  petitioner  U  thai  the  Un 
under  which  he  is  charged  ia  in  violati 
of  hia  righU  under  tbe  state  and  Federal 
Conatitutiona.  The  proviiioni  of  the  law, 
BO  far  aa  involved  by  the  queationa  pre- 
sented,  are   aa   foUowa: 

"Section  1.  The  term  'peddler,'  for  the 
purpoM  of  thia  act,  iball  be  eonitrued  to 
include  all  peraona,  both  principals  and 
ageuta,  who  go  from  place  to  place  and 
house  to  bouae,  carrying  for  aaie,  or  offer- 
ing (or  iaie,  or  expotal  for  aale,  gooda, 
waret,  or  merchandiae:  Provided,  that  noth- 
ing in  thia  act  ahati  apply  to  peddlera  in 
agricultural  or  farm  producta:  And  pro- 
vided further,  that  nothing  in  thia  act  ahall 
apply  to  peddlera  within  tbe  limits  of  any 
cttj  or  town  which  bj  city  ordinance  regu- 
late* tbe  aaJe  of  gooda,  warei,  or  merchan- 
diae by  peddlera:  And  provided  further, 
that  nothing  in  thia  act  ahall  apply  to  ten- 
dera  of  booLa,  periodicala,  or  newapapera." 

"Sec.  3.  Every  peddler,  whether  princi- 
pal or  agent,  ahall,  before  commencing  buii- 
neas  in  any  county  of  the  atate,  make  ap- 
plication in  writing  and  under  oath  to  the 
county  treaaurer  for  tbe  county  in  which 
he  proposes  to  make  aalea,  for  a  county 
license.  Such  application  must  atate  the 
names  and  residences  of  the  owners  or 
ties  in  whose  interest  said  business  is 
ducted,  and  shall  state  tbe  number  of 
horses  and  vehicles  to  be  used  by  him,  and 
at  the  same  time  shall  file  a  true  state- 
ment under  oath  of  the  quantity  and  value 
of  the  stock  of  gooda,  wares,  and  merchan- 
dise that  is  in  tite  county  for  aale  or  .to  be 
kept  or  exposed  for  aale  in  said  county, 
and  shall  at  tbe  aarae  time  make  apecial 
deposit  of  CSOO  with  tbe  county  treasurer 
aforesaid,  and  shall  pay  the  said  treasurer 
the  county  license  fee  aa  folloire:  (1) 
Peddler  on  foot,  »I00.  (2)  Peddler  with 
one  horse  and  a  wagon,  $150.  (3)  Ped- 
dler with  two  horses  and  a  wagon,  $250. 
(4)  Peddler  with  any  other  conveyance, 
S300.  The  county  treasurer  shall  thereup- 
on issue  to  said  applicant  a  peddler'a  li- 
cense, autliorizing  him  to  do  business  In 
the  county  aforesaid  for  the  term  of  one 
year  from  the  date  thereof ;  Provided, 
that  the  license  issued  under  and  by  virtue 
of  this  act  shall  expire  by  limitation  on 
tbe  second  Monday  of  January  succeeding 
the  year  of  wbicJi  said  license  was  issued. 
Every  county  licnse  shall  contain  a  copy 
of  the  application  therefor  and  shall  not 
be  transferable,  and  shall  not  authorize 
more  than  one  person  to  aell  goods  U  a 
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peddler,  either  hf  agent  or  eletfc,  ot  in  any 
other  way  than  hia  own  proper  person." 

Section  4  provides  for  records  and  files  ot 
licenses. 

"Sec.  6.  Upon  tbe  expiration  and  rctuin 
of  each  county  license,  the  county  treaannr 
shall  cancel  the  same,  indorse  thereon  the 
cancelation  thereof,  and  place  the  aame  on 
Ale.  He  shall  then  hold  the  apecial  deposit 
of  the  licenaee  thereunder  for  a  period  of 
ninety  daya  from  the  date  of  said  cancela- 
tion, and  after  aatiafying  any  and  all 
claims  made  upon  the  same  in  tbe  section 
next  following,  ahall  return  said  deposit 
or  Buch  portion  of  the  same,  if  any,  a« 
may  remain  in  hia  handa,  to  the  licensee. 

"Sec  A.  Each  deposit  made  with  the 
county  treasurer  of  any  county  in  this  stale 
shall  be  subject  to  all  taxes  legklly  charge- 
able to  aame,  to  attachment  and  execution 
on  behalf  of  the  creditors  of  the  licensee 
whose  claims  arise  in  connection  with  the 
business  done  under  hia  county  license,  and 
the  treaaurer  may  be  held  to  answer  as 
trustes  in  any  civil  action  in  contract  or 
tort,  brought  againat  any  licensee,  and  shall 
pay  over,  under  order  of  the  court  or  upon 
execution,  such  amount  ot  money  as  the 
licensee  may  be  chargeable  with  upon  tbe 
final  determination  of  the  case.  Such  de- 
poeit  shall  also  be  subject  to  the  payment 
of  any  and  all  fines  and  penalties  incurred 
by  tbe  licensee  through  violations  of  tbe 
provisions  of  the  preceding  sections,  and 
which  ahall  be  a  lien  upon  aame,  and  shall 
be  collected  In  the  manner  provided  by 
law." 

Learned  counsel  for  the  petitioner  con- 
tends that  thia  law  ia  repugnant  to  %  K, 
arl  1,  of  our  state  Constitution,  which 
provides:  "No  law  shall  be  passed  gnnt- 
ing  to  any  citizen  [or]  class  of  citizens 
.  .  .  privileges  or  immunities  which,  up- 
on the  aame  terma,  ahall  not  equally  be- 
long to  all  citizens;"  and  is  also  repug- 
nant to  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  which  in 
substance  secures  the  same  equal  rights, 
t  argued  that,  since  privileges  and  int- 
ities  are  by  tbe  terms  of  thia  law 
granted   to   peddlers   of   agricultural   prod- 

:tB,  books,  periodicals,  and  newspapers. 
which  are  withheld  from  peddlers  of  other 
articles,  by  exacting  a  license  fee  from  the 
latter,  and  not  from  the  former,  such  privi- 
leges and  immunities  are  therefore  not  ac- 
corded to  all  upon  the  same  terms.  This 
.rgument  is  baaed  upon  tbe  assumption 
that  all  peddlers  are  necessarily  in  the 
same  class,  and  that  the  legislature  hu 
no  power  to  recognize  subclasacB  within 
the  general  class,  but  must  grant  privilegn 
or  immunities  to,  or  withhold  tbem  from, 
all  peddlers  alike.    It  may  be  conceded  that 
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-tlie  diicriniinRtion  between  tbe  cUsaea  must 
Test  upon  some  reaaonable  ground  of  dif- 
ference, and  that  such  dilTerence  must  have 
■MOiae  relation  to  the  businega,  and  not  be 
jt  mere  difference  in  the  persons  placed  in 
the  respective  classes  or  subclasses,  which 
is  entirely  foreij^  to  tbe  business,  such  as 
a  dilTerence  in  citizenship  (Bacon  v.  Locke, 
42  Wash.  21E.  93  Pac.  721,  7  Ann.  Cas. 
r-Sfi;  Stnte  V.  Jlontgomeiy,  94  Me,  193,  80 
Am.  Hi.  Rep.  38(1.  47  Atl.  IBS,  15  Am. 
Crim.  Rep.  117;  Simrall  v.  Covington,  90 
Ky.  444,  (I  L.R.a;  090,  29  Am.  St.  Rep. 
HM,  14  S.  W.  369),  or  a  dilTerence  by  rea- 
mon  of  previous  military  service  (Laurens 
V.  Anderaon,  75  S.  C.  82,  117  Am.  St.  Rep. 
889,  55  S.  E.  136,  9  Ann.  Cas.  1003;  State 
V.  Garbroski,  111  Iowa,  496,  66  L.B.A.  670, 
S2  Am.  St  Rep.  S24,  82  N.  W.  SS9;  State 
V.  Shedroi,  75  Vt.  277.  63  L.R.A.  179,  98 
Am.  St.  Rep.  826,  64  Atl.  1081,  16  Am. 
-Crim.  Rep.  129). 

In  all  auch  cases  it  will  be  noticed  the 
-difference  used  as  a  basis  for  claasification 
has  no  more  relation  to  the  business  or 
proper  purpose  of  the  legislation  than  if  it 
■were  a  distinction  based  upon  a  difference 
in  tbe  color  of  hair  or  eyes  of  tbe  persons 
nought  to  be  put  into  the  different  classes. 
In  the  case  of  Lasher  v.  People,  163  111. 
226.  47  L.H.A.  802,  7B  Am.  St.  Rep,  103, 
55  N.  E.  683,  16  Am.  Crim.  Rep.  108,  where 
-commission  merchants  dealing  in  certain 
farm  produeta  were  required  to  be  licenaed, 
while  those  dealing  in  certain  other  farm 
products  were  exempt  from  tlie  law,  the 
•court  said:  "It  is  first  argued  that  the 
statute  is  invalid  as  discriminating  be- 
tween commission  merchants,  because  it  ex- 
cepts those  who  deal  in  grain,  live  stock, 
«nd  dressed  meats.  The  claim  ia  that  prod- 
uce commission  merchants  constitute  a 
clasB,  and  that  the  legislature  must  re- 
■<|Uire  a  license  from  alt  or  none.  Thia 
^objection  to  the  law  ia  not  valid.  The  leg- 
islature have  power  to  form  classes  for  the 
purpose  of  police  ref^lation,  if  they  do  not 
arbitraril}'  discriminate  l>etween  persons  in 
substantiallir  the  same  situation.  The  dia- 
-crimination  muat  rest  upon  some  reason- 
able ground  of  difference,  but  the  classiH' 
cation  in  thia  case  is  a  natural  one.  The 
-commiaaion  merchants  dealing  in  the  kinds 
-of  produce  named  in  this  act,  which  con- 
stitute the  small  products  of  the  farm,  are 
of  a  different  class  from  those  who  transact 
business  in  the  great  markets  for  the  sale 
■nt  grain,  live  stock,  and  dressed  raeata." 

In  the  case  of  State  v.  Evans.  130  Wis. 
SSI.  110  N.  W.  241,  in  answering  the  con- 
tention that  a  law  requiring  pharmHciata  to 
1m  licensed  in  towns  of  50(1  population  or 
-more,  and  not  elsewhere  in  the  state,  was 
-unconstitutional  as  class  legislation,  touch- 
^0  L.R,A.<N.S.l 


ing  tbe  power  of  the  legislature  to  define 
the  class  upon  which  the  law  should  oper- 
ate, tbe  court  said:  "Doubtless  this  law, 
like  all  other  police  laws,  presents  claaai- 
fication,  and  we  are  confronted,  as  in  tbe 
case  of  every  such  law,  with  the  duty  to 
consider  the  relatiimship  of  the  diatinctions 
between  the  classes  to  tbe  subject  of  the 
legislation.  Of  course  there  must  be  such 
relationship.  A  mere  arbitrary  distinction, 
in  nowise  relevant  to  the  subject  of  legisla- 
tion, will  not  justify  a  departure  from  that 
equal  protection  of  the  laws  commanded 
by  the  14th  Amendment  to  the  Federal  Con- 
stitution, nor  that  equality  before  the  law 
commanded  1^  |  1,  art.  1,  of  the  Wiscon- 
sin Constitution.  It  is  unnecessary,  and 
probably  fjitile,  to  attempt  again  to  state 
those  rules  as  to  classiScation  in  legisla- 
tion which  have  been  phrased  so  often  to 
the  utmost  of  the  ability  of  the  judges 
writing  the  opinions.  The  citation  of  a 
few  illustrative  cases  will  auflice:  Adams 
V.  Beloit,  106  Wis.  383,  47  L.R.A.  441,  SI 
N.  W.  eeS;  SUte  ex  rel.  Kellogg  v.  Cur- 
rens,  111  Wis.  431,  436,  66  LJI.A.  252,  87 
N.  W.  861;  Black  v.  SUte,  113  Wis.  205, 
Blfl,  00  Am.  St  Rep.  863,  89  N.  W.  522; 
State  ex  rel.  Riacb  v.  Policemen's  Pension 
Fund,  121  Wis.  44,  54,  98  N.  W.  954: 
State  V.  Whitcom,  122  Wis.  110,  119,  89 
N.  W.  468;  Ringham  t.  Milwaukee  County, 
127  Wis.  344,  106  N.  W.  1071.  That  there 
are  distinctiona  between  large  and  dense 
communities  and  amajl  and  sparser  ones 
as  separate  classes  is,  of  course,  obvious. 
That  such  differences  are  germane  and  rele- 
vant to  some  purposes  of  legislation  has 
been  declared,  almost  without  limit,  by 
courts.  Smith  v.  Burlington,  129  Wis.  336, 
10B  N.  W.  79,  and  cases  there  cited.  But. 
as  remarked  in  that  case,  each  new  exercise 
of  the  power  of  police  regulation  presents 
anew  to  the  courts  the  question  of  poasible 
relationship  between  the  distinguishing 
i-haracteriatics  of  the  classes  and  the  ob- 
ject and  purposes  of  the  regulation.  Aa  to 
the  cogency  or  propriety  of  either  the  regu- 
lationa  made,  or  of  the  importjince  of  the 
distinctions,  as  we  have  so  often  said,  tbe 
courts  have  little  concern.  Those  subjects 
rest  with  the  legislature,  and  only  when 
the  court,  in  the  exercise  of  the  utmost  def- 
erence toward  that  other  branch  of  the 
government,  is  compelled  to  say  that  no 
one  in  the  exercise  of  human  reason  and 
discretion  could  honestly  reach  a  conclu- 
sion that  distinctions  exist  having  any  rela- 
tion to  the  purpose  and  policy  of  the  legis- 
lation, can  it  deny  its  validity  " 

Tbe  legislature  having  exempted  from 
the  operation  of  this  law  peddlers  of  agri- 
cultural and  farm  products,  and  Tenders  of 
books,    periodicals,    and    newspapers,    thtu 
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placing  them  in  a  dilTprcnt  rliaa  from  other 
peddlers,  we  do  not  think  it  can  l>e 
that  such  «  clMsiflcation  is  wholly  without 
retiBon,  and  foreign  to  all  legitimate  pur- 
pose of  the  legiBlation.  Seasona  quite  satiH- 
(lictory  to  tome  minds  could  be  advanced 
for  exempting  peddleri  of  farm  products 
from  a.  licenie  law,  and  the  eatne  can  bi 
•aid  of  venders  of  books,  periodicals,  am 
neuspapere;  while  on  the  other  hand,  there 
may  be  room  tor  argument  to  tiie  contrary. 
We  refer  to  reasons  and  arguments  relating 
to  some  le|;itimate  purpose  of  the  law.  The 
ver7  fact  that  there  is  room  for  honest  dif 
ference  of  opinion  in  this  respect  shows 
that  it  is  a  questinn  of  policy,  and  not  of 
power  in  the  legislature  to  pass  the  law. 
We  are  of  the  opinion  that  a^license  law 
such  as  this,  whether  its  object  be  regula- 
tion or  revenue,  is  not  a  grant  of  privileges 
or  immunities  to  a  class  of  citizens  which, 
upon  the  same  terms,  do  not  equally  be- 
long to  all,  because  it  clsssilieB  peddlers 
with  reference  to  the  difTerent  kinds  of 
poods  they  sell.  Stull  v.  De  Mattos,  23 
Wash.  71,  SI,  Bl  L.R.A.  B92,  B2  Fac.  461; 
People  V.  Smith,  147  Mich.  391,  110  N.  W. 
1102;  Ex  parte  Heylman,  92  Cal.  492.  28 
Pac.  675;  Howe  Mach.  Co.  v.  Cage.  9  Baxt. 
618;  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
678.  25  L.  ed  754;  Singer  Mfg.  Co.  v. 
Wright,  97  Oa.  114,  36  L.R.A.  497,  26 
S.  E.  249;  Warren  t.  Geer,  117  Pa.  207, 
11  Atl.  41S. 

It  is  urged  that  the  law  discriminates 
Arbitrarlt]'  and  without  reason  between 
peddlers  in  cities  and  towns  and  elsewhere 
in  the  state,  by  exempting  the  former,  when 
their  licensing  is  regulated  by  ordinance 
of  such  cities  and  towns.  Like  the  other 
classification  we  have  noticed  above,  it 
seems  to  us  this  is  a  question  of  legislative 
policy.  As  &  revenue  measure  the  legisla- 
ture certainly  is  authorized  to  delegate 
the  power  to  cities  and  towns  and  suspend 
the  operation  of  the  law  there,  when  such 
cities  and  towns  act  on  the  subject,  and 
it  is  not  necessary  to  the  preservation  of 
equal  rights  that  the  police  power  of  the 
state  should  be  exercised  by  uniform  regu- 
lations all  over  the  state.  Classification 
of  the  people  of  different  localities  with 
reference  to  population,  or  with  reference 
to  cities  and  towns,  is  within  legislative 
discretion.  State  v.  Evans,  130  Wis.  381. 
110  N.  W.  241 ;  Gray,  Limitations  of  Taxing 
Power,   g   1424. 

The  law  is  also  assailed  upon  the  ground 
of  the  unequal  license  fees  exacted  from 
peddlers  by  reason  of  their  different  modes 
of  travel  and  conveyance  of  their  goods,  in 
reaching  the  public.  That  such  a  classifi- 
cation for  the  purpose  of  measuring  the 
40  L.R.A.(N.S.) 


license  fee  is  not  an  unwarr«nted  basis  of 
discrimination  is  pointed  out  by  the  verr 
pertioent  language  of  the  supreme  court  of 
Wisconsin,  in  Servonitz  v.  Stat«,  133  Wis. 
231,  128  Am.  St-  Rep.  955,  113  N.  W.  277: 
''No  reason  which  appeals  very  strongly 
to  our  judgment  is  advanced  why  peddlers 
should  not  be  classiSed,  as  in  the  law  in 
question,  according  to  their  facilities  for 
going  from  place  to  place  and  carry ing 
their  wares.  The  perils  to  be  guarded 
against  in  respect  to  the  occupation,  and 
the  contributions  that  may  reasonably  be 
required  to  the  public  revenues,  stronglj 
suggest,  if  they  do  not  demand,  such  dassi- 
Hcatinn.  Certainly  the  legislature,  within 
the  boundaries  of  reason,  may  well  have 
thought  that  a  person  traveling  about  the 
country,  plying  the  vocation  of  a  peddler, 
with  an  equipment  consisting  of  a  span  of 
horses  and  a  wagon,  should,  both  as  a  mat- 
ter of  police  regulati<m  and  taxation,  pay  a 
greater  license  fee  than  a  person  plying 
the  same  trade,  *but  traveling  about  from 
place  to  place  on  foot.  Not  because  the 
former  would  be  more  liable  to  be  dishonest 
than  the  latter,  but  because  of  the  greater 
opportunity  and  liability  thereof  in  the 
one  case  than  in  the  other,  and  the  cor- 
responding greater  liability  in  the  one  case 
than  in  the  other  of  the  harm,  if  com- 
mitted, being  difficult  of  redress  or  going 
entirely  without  remedy;  again,  not  be- 
cause the  person,  as  such,  traveling  with  a 
team,  should  be  taxed  more  than  one  travel- 
ing on  foot,  but,  since  the  one  tn  all  rea- 
sonable probability  would  conduct  a  much 
greater  business  than  the  other,  the  tax 
exaction  should  bear  some  practical  rela- 
tion  thereto." 

It  is  contended  that  the  proviso  in  the 
latter  part  of  g  3  of  the  act  renders  it  un- 
constitutional, in  that  it  has  the  effect  of 
making  all  licenses  expire  on  the  second 
Monday  of  January  in  each  year,  while  the 
fee  required  is  the  same  in  amount  where 
one  licensee  procures  his  license  at  the  be- 
ginning and  another  at  the  end  of  the  year, 
thus  exacting  from  one  a  fee  proportionate- 
ly several  times  more  than  tie  other.  In 
view  of  the  fact  that  this  law  is  evidently 
intended  as  a  revenue  measure,  as  well 
as  for  regulation  under  the  police  power, 
such  contention  would  have  some  support 
if  the  proviso  were  given  effect,  and  is  not 
void  by  reason  of  its  repugnancy  to  the 
body  of  the  law.  After  providing  for  the 
payment  of  the  license  fee,  the  law  i««ds: 
"The  county  treasurer  shall  thereupon  is- 
:o  said  applicant  a  peddler's  license,  an- 
thorizing  him  to  do  business  is  the  county 
aforesaid  for  the  term  of  one  year  from  the 
date   thereof;      Provided,    that  tbe   license 
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issued  under  and  bj  virtue  of  tbis  act  shall 
•expire  by  limitation  on  the  second  Mondaj 
of  Januarj  aucceeding  tbe  jear  of  nhicb 
flaid  license  was  iBsued."  Laws  1909,  p. 
737,  S  3.  It  seema  to  us  that  tbis  proviso 
Ih  bo  clearly  incongi stent  witb,  and 
pugnant  to,  the  body  of  the  act  fixing  the 
annual  fee,  and  declaring  that  the  license 
shall  be  issued  to  the  applicant,  "autbor- 
iziiig  him  to  do  business  .  .  .  for  the 
term  of  one  year  from  the  date  thereof," 
as  to  render  it  wholly  inoperative,  even 
though  there  should  be  no  constitutional 
objections  to  it.  In  the  case  of  Nathan  v. 
Spokane  County,  35  Wash.  28,  38,  65  L.R.A. 
336.  102  Am.  St.  Rep.  888,  76  Pac.  621, 
this  court  noticed  tbe  distinction  mode  be- 
tween tbe  effect  of  a  saving  clause  and  a 
proviso,  by  some  courts  which  hold  that  a 
.saving  clause  repugnant  to  the  enact! 
part  of  the  law  is  void,  while  a  proviso  i 
pugnant  to  the  enacting  portion  will  cc 
trol.  From  the  language  of  the  opinion 
that  case  tbe  court  apparently  entertained 
'the  view,  though  the  decision  did  not  rest 
upon  the  exact  point,  that  there  wae 
Aound  reason  tor  such  distinction,  but  that 
both  would  be  equally  rejected  when  re- 
pugnant to  the  purview  of  the  act,  quoting 
from  1  Kent's  Commentaries,  463,  where 
such  view  is  expressed.  The  following  may 
also  be  cited  in  support  of  this  view:  Cum- 
mings  V.  People,  211  111.  392,  71  N.  E.  1031; 
Jackson  v.  Hoye,  33  Ga.  296;  Fenick  t. 
High  ShoaU  Mfg.  Co.  113  Qa.  E92,  38  S.  E. 
-973;  Dngan  v.  Bridge  Co.  27  Pa.  309,  67 
Am.  Dec.  464;  26  Am.  ft  Eng.  Enc.  Law, 
-2d  ed.  681.  We  are  of  the  opinion  that, 
where  a  proviso  is  wholly  repugnant  to  the 
purview  of  the  law,  as  it  is  here,  it  ia 
inoperative  and  void.  Tbis  results  in  the 
license  fee  being  uniform. 

There  would  be  some  ground  for  contend- 
ing that  the  fee  charged  tor  the  license  is 
-excessive  if  the  law  be  r^arded  only  as  a 
police  r^fulation;  but  we  see  no  reason  for 
imputjng  to  the  l^islature  an  intention 
other  than  to  exercise  both  the  police  and 
taxing  power  in  its  passage.  Tbis  view  of 
the  law  was  entertained  by  Judge  Hanford 
■of  the  Federal  court  of  tbis  district,  in  Ex 
parte  Crowder  (C.  C.)  171  Fed.  260,  where 
it  was  held  the  law  did  not  violate  the 
equal  rights  provisions  of  the  state  or  na- 
tional Constitution,  either  in  its  discrimi- 
nation between  tbe  classes  it  recognizee,  in 
the  excessiveness  of  the  license  fee,  or  in 
tbe  other  conditions  imposed. 

Wc  are  of  the  opinion  that  the  law  does 
-not  violate  any  rights  guaranteed  by  the 
■tate  or  national  Constitution,  and  that 
40  L.R_A.(K.S.) 


Appeal  dismissed  by  the  Supreme  Court 
of  the  United  States,  M&rch,  6,  1912  (223 
U.  S.  748,  56  L.  ed.  040,  32  Sup.  Ct.  Bep. 

534). 


STATE  OF  WASHINGTON,  Respt., 

H.  a.  HEROLD,  Appt. 

(68  Wash.  654,  123  Pac.  1076.) 

Appeal  —  denial  of  change  of  venne  - 


ground  for  reversal  i 
clearly  appears  that  the  trial  court  abused 
its  discretion,  which  does  not  appear  wheii 
a  satisfactory  jury  was  obtained  after  tbe 
examination  of  twenty-eight  men  only  eight 
of  whom  were  excused  tor  cause. 
Criminal  law  —  Jeopardy  —  failure  to 

2.  A  prisoner  is  not  in  jeopardy  while  one 
juryman  has  not  taken  the  required  oath, 
and  is  not  therefore  entitled  to  discharge 
because  of  former  jeopardy,  if,  upon  dis- 
covering the  failure  to  take  the  oath,  the 
jury   are  reowora  and  tbe  trial  begun  de 


[June  B,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Fierce  Coun- 
ty convicting  him  of  attempted  kidnapping. 

Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Jtunes  H.  Harris  and  H.  G. 
Rowland  tor  appellant. 

Messrs.  J.  L.  HcMurray  and  A.  O.  Bnr- 
meister,  for  the  State; 

The  statute  vests  the  matter  of  a  change 
of  venue  in  a  criminal  case  entirely  in  the 
discretion  of  the  trial  court,  and  tbis  court 
will  not  reverse  a  conviction  unless  the  dis- 
cretion has  been  most  clearly  abused. 

Edwards  v.  State,  2  Wash.  291,  26  Pac. 


While  no  other  case  has  been  found  to 
present  the  precise  question  indicated,  it  is 
to  be  observed  that  the  court  in  State  v. 
Hebold  placed  its  decision  upon  the  ground 


12U 


WASHINGTON  SUPREME  COURT. 


Jlkc. 


298;  SUte  v.  Stri.nb,  18  Wuh.  117,  4'  Pm. 
227;  6tat«  t.  (Horgt,  68  Wuh.  dSS,  109 
I'ac.  114;  SUto  T.  Welty,  05  Wuh.  244, 
118  Pac.  0. 

Juror  Jernberg  wkb  not  di«quAlifi«d,  nor 
wtu  he  incompetent  upon  ftnj  ihowing. 

McAlliatar  t.  Territory,  1   Wuh,  Tarr, 

sea 

The  plea  of  jeopard;  cannot  be  eustained. 

SUte  V.  Kinghorn,  66  Wuli.  133,  27 
L.B-&.(N.S.)  136,  IDS  Pac.  234^  SUbe  t. 
Morrow,  S3  Wuh.  297,  116  Pac.  161;  Phil- 
lipa  V.  State,  28  Fla.  7T,  8  So.  829;  State 
V.  Davis,  31  W.  Va.  390,  7  S.  B.  24 ;  Roberta 
r.  State,  72  Miia.  728,  18  So.  481. 

Morris,  J.,  delivered  the  opinion  of  the 

Appeal  from  a  judgment  of  conviction 
upon  an  information  charging  appellant 
with  the  crime  of  attempted  kidnapping. 

The  flrat  error  auigned  i*  the  refusal  of 
the  eourt  below  to  grant  a  motion  for  a 
change  of  venue.  This  motion  wii  bawd 
upon  affidavits  and  clippings  from  news- 
papera,  which  it  is  claimed  so  aroused  pub- 
lie  passion  and  prejudice  aa  to  prevent 
appellant  from  having  a  fair  trial  in  Pierce 
county.  The  motion  was  res  luted  bj 
counter  aflidaviti  OD  the  part  of  the  state. 
We  have  examined  the  ihouing  upon  this 
motion,  and  the  ruling  complained  of  must 
be  sustained  under  the  rule  laid  down  in 
SUt«  v.  Welt;,  tS  Wash.  244,  118  Pac 
9,  that  a  reversal  will  not  be  granted  upon 
this  ground  unless  it  clearly  appears  that 
the  trial  court,  in  making  its  ruling,  abused 
the  discretion  vested  in  it  by  our  statute  to 
determine  such  applications.  Tlie  record 
sustains  the  court's  ruling  in  showing  that 
the  jury  in  the  case  was  secured  after  an 


examination  of  twenty  eight  jurore,  only 
eight  of  whom  were  excused  for  cause  either 
by  the  stale  or  appellant.  It  is  apparent 
there  was  no  unusual  difficulty  in  obtain- 
ing a  jury  satisfactory  to  appellant  and 
to    whom    he   was    content    to   submit    his- 

The  next  error  is  directed  against  m1iiig» 
of  the  trial  court  in  refusing  to  discharge 
the  jury  and  discharge  the  appellant  when, 
in  the  course  of  the  trial,  it  was  diacovered 
that  a  juror  named  Jemberg  had  not  taken 
the  oath  either  upon  his  coir  dirt  or  aftrr 
such  examination,  when  the  jurora  then  in 
the  box  including  Jernberg,  were  sworn  as 
trial  jurors  in  the  case.  Upon  this  point  the- 
record  discloses  that  Jemberg  was  one 
of  the  twelve  men  originally  called  into  the 
jury  box  and  occupied  one  of  the  rear  seats; 
that,  the  box  being  full,  the  twelve  venire- 
men were  directed  to  arise  and  take  the 
usual  oath;  that  atl  arose  and  the  oatb 
waa  administered  in  the  usual  manner. 
The  examination  of  these  twelve  venire 
men  was  then  proceeded  with  aa  to  their 
qualiHcation  u  jurors,  including  Jemberg. 
who  wu  one  of  the  venire  men  remaining 
in  the  box  after  the  state  and  appellant 
had  made  desired  challengea,  and  an- 
nounced their  willingness  to  accept  the 
twelve  men  then  in  the  box  aa  the  jnry 
in  the  case.  Thereupon  the  twelve  men 
were  directed  to  .arise  and  take  the  oath 
as  juron  in  the  cause,  and  the  usual  oath 
was  administered,  to  which  all  apparently 
made  assent.  The  trial  then  proceeded; 
witnesses  were  sworn  and  examined.  Dur- 
ing a  recess  the  court  learned  from  Jen- 
berg  that,  while  be  had  stood  up  with  the 
otbvr  venire  men  during  the  administralion 
of  both  oaths,  he  had  not  held  up  bis  hand 


that  the  plea  of  jeopardy   ci 
talned  unless  the  defendant  v 


trial  before  a  jui^  legally  impaneled  and 
sworn.  This  general  declaration  is  to  be 
found  in  other  cases  which  do  not  involve 
the  precise  point  diseussed  in  the  Herold 
Cash.  For  sonie  of  the  cases  which  declare, 
in  a  general  way,  that  jeopardy  does  not 
attach  until  the  trial  has  legally  cnmmenced, 
and  that  the  trial  does  not  commence  until 
the  jury  has  been  legally  impnneled  and 
sworn,  reference  may  be  had  to  the  follow- 
ing: United  SUtes  v-  Van  Vliet,  23  Fed. 
35;  Lyman  v.  State,  il  Ala.  6S«;  Scott  v. 
State,  110  Ala.  48.  20  So.  468,  113  Ala.  64, 
subsequent  appeal  21  So.  425;  Allen  v.  Stfite, 
52  Fla.  1,  120  Am.  St.  Rep.  188,  41  So. 
503,  10  Ann.  Cm.  1085;  Revnolds  v.  State, 
3  Ga.  53  i  Reg.  v.  Poor,  0  Haw.  297 ;  Haase  v. 
State,  B  Tnd.  App.  488,  36  N.  E.  64;  Tye  v. 
Com.  3  Ky.  L,  Rep,  59  (abstract);  State 
V.  Faterno,  43  La.  Ann.  514,  9  So.  442; 
Stste  V.  Robinson,  46  La.  Ann.  76B,  16  So. 
40  L.R^.(N.S.) 


148;  Com.  V.  Tuck,  20  Pick,  356;  People  v. 
Barker,  80  Mich.  277,  1  Am.  St.  Rep.  501. 
27  N.  W.  539;  People  t.  Kubn,  67  Mich. 
463,  35  N.  W.  88;  Clarke  v.  State.  23  Mis«. 
261 ;  Ex  parte  Donaldson,  44  Mo.  149;  State 
V.  Dover,  46  N.  H.  452;  Ferris  v.  People.  4S 
Barb.  17,  affirmed  in  35  N.  Y.  125;  Re  Mc- 
Claskey,  2  Okla.  668,  37  Pac.  854 ;  McFad- 
den  v.  Com.  23  Fa.  12,  62  Am.  Dec  308: 
Alexander  v.  Com.  105  Pa.  1;  SUte  v. 
M'Kee,  1  Bail.  L.  651,  21  Am.  Dec.  499: 
State  V,  Coleman,  54  S.  C.  282,  32  S.  K.  40G; 
State  V.  Whipple.  67  Vt.  637. 

As  to  the  effect  of  the  discharge  of  a  jury 
upon  the  discovery  of  prejudice,  disquali- 
fication, or  misconduct  of  one  or  more  of 
their  number,  to  susUin  a  plea  of  former 
jeopardy,  see  the  note  in  14  L.R.A.IN.S.) 
551. 

As  to  whether  impaneling  a  jury  and  pm- 
eeeding  with  the  trial  without  arraigning 
the  defendant  places  him  in  jeopardy,  see  the 
note  in  27  L.R.A.(N.S.)  137.       L.  A.  W. 
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STATE  *.  HEROLD, 


Dor  tAken  the  oathi.  having  conicientioua 
Bcruplee  againat  taking  oaths.  Upon  the 
opening  of  court  this  was  celled  to 
attention  of  counsel  in  the  case,  and  the 
trial  stopped.  The  court  tlien  directed 
Jernberg  to  affirm  upon  tiis  voir  dire,  wbich 
was  done,  and  iie  was  examined  by  tlie  state 
and  the  defense  upon  his  voir  dire,  and 
challenged  bjr  the  defense  for  cause  upon 
the  ground  that,  having  heard  part  of  the 
testimonj'  in  the  case,  he  was  not  qualified 
to  ait  as  a  juror.  The  challenge  was 
denied  and  Jernberg  then  affirmed  as  a 
juror,  the  other  jurors  again  taking  the 
iiaual  oatb.  and  tlie  trial  again  commenced 
MS  in  the  first  instance;  the  witnesBea  who 
iiad  preTiouslr  testified  being  resworn  and 
re-examined  upon  the  same  matters  pre- 
viouslj  testified  to  by  them.  When  the  first 
of  these  witnesses  was  recalled,  counsel  for 
appellant  moved  the  court  to  dischai^  the 
defendant  upon  the  ground  that  he  had 
be<'n  previouslj  placed  in  jeopardy.  The 
motion  was  denied  and  an  exception  taken. 
We  are  now  called  upon  to  review  these 
rulings. 

Tlie  plea  of  jeopardy  cannot  be  sustained. 
There  could  be  no  jeopardy  until  the  de- 
fendant had  been  placed  on  trial  before  a 
jury  legally  impaneled  and  s»om.  Under 
the  circumstances  shown  by  tite  record, 
there  was  no  legally  impaneled  and  sworn 
jury  at  the  time  Jernberg  made  bis  dis- 
closure to  the  court  that  he  had  failed  to 
take  the  oath.  There  could  he  no  jury 
until  tweWe  qualified  jurors  had  been  im- 
paneled and  sworn  a«  a  Jury  to  try  the 
issue  between  the  state  and  the  defendant. 
It  waa  the  duty  of  the  court,  upon  learning 
that  defendant  was  not  being  tried  before 
a  legal  jury,  to  stop  the  trial  of  the  cause 
and  correct  the  mistrial  by  impaneling  and 
submitting  to  the  defendant  such  a  jury 
as  he  was  entitled  to  under  the  law,  and, 
when  the  court  tendered  to  the  defendant 
the  right  to  examine  the  juror  Jernberg 
together  with  the  other  eleven  jurors  then 
flitting  in  the  hox,  every  right  to  which  he 
was  entitled  under  the  law  was  fully  pre- 
served and  guarded.  State  v.  Klnghorn,  60 
Wash.  131,  27  L.B.A.{N.S.)  136,  105  Pac. 
234. 

There  waa  no  error  in  any  of  the  other 
rulings  made  by  the  court  growing  out  of 
this  situation,  and  which  are  in  efl'ect  dis- 
posed of  by  what  we  have  heretofore  said. 

The  judgment  is  affirmed. 

Dunbar,  Ch.  J.,  and  TUIIa,  Hoant,  and 
Fn  I  tenon,  J  J.,  concur. 
40  L.R.A.{N.S.) 
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BBVBRLEY  WARD,  Appt. 

(201  N.  Y.  368,  64  N.  E.  lOOJ.) 

Spendthrift  trast  —  anbJectliiK  to  execn- 
tlon^oonstltotlonality. 

1.  A  statute  subjecting  a  percentage  of 
the  income  from  an  existing  spendthrift 
trust  to  execution  does  not  unconstitution- 
ally deprive  the  beneficiary  of  his  property 
without  due  process  of  law,  aa  dMtroying 
a  vested  right. 

Contract  —  Impalrmeiit  —  spendtbrltt 
trust  —  enbjectlng  to  execution. 

2.  No  contract  right  is  destroyed  by  a 
statute  subjecting  existing  spendthrift 
trusts  to  excL-ution,  although  at  the  time 
of  their  creation  all  income  necessary  for 
the  maintenance  and  education  of  the  bene- 
ficiary was  exempt,  where  the  instrument 
creating  the  trust  does  not  expressly  de- 
clare that  the  income  shall  be  exempt  from 
the  claims  of  creditors. 

(Gray,   Haight,   and    Chase,   JJ.,   dissent.) 

(March  28,  1911.) 

APPEAL  hy  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  the  Appellate  Term  of  the  Supreme 
Court  which  affirmed  an  order  of  the  City 
Court  for  the  City  of  New  York,  denying 
plaintiff's  motion  for  an  order  directing  the 
issuance  of  an  execution  against  the  income 
of  a  trust  fund  due  defendant.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Wtlllam  G.  Chlitick  and  Iionls 
W.  Dlnkelaplel,  for  appellant: 

The  testator  having  given  bis  property, 
the  trustees,  in  accepting  the  trust,  hound 
themselves  by  a  contractual  obligation  to 
carry   out   the  terms   and   purposes   of   the 

16  Am.  t  Eng.  Enc.  Law,  1033;  Dart- 
mouth College  V.  Woodward,  4  Wheat  518, 
4  L.  ed.  629;  People  v.  O'Brien,  111  N.  Y. 


As  to  application  to  existing  judgments, 
of  statute  abolishing  or  diminiflhing  ex- 
emptions, see  note  to  Laird  v.  Carton,  26 
L.R.A.(N.S.)  180. 

Outside  of  New  York,  no  other  eatea  have 
been   found    on    the   point   here    presented. 
Bkearley  Schooil  v.  Ward  puts  at  rest  the  . 
conflict  that  existed  in  the  foregoing  juris- 
diction on  the  subject. 

In  several  cases  (King  v.  Irving.  10.1 
App.  Div.  420,  »2  N.  Y.  Supp.  1004;  Sloaue 
V.   Tiffany,    103   Aw>.   Div.   540,   03   N.   Y. 


,  Goo'^lc 
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1,  S  L.RJ^.  S55,  7  An.  St.  R«p.  084,  18  N. 
K.  S02;  McLaren  t.  Pennington,  1  Paige, 
102. 

The  BUtharisation  of  an  execution  under 
§  1391,  inatead  of  "adding  to  th«  means  of 
enforcing  existing  obligations,"  would  re- 
open and  nullify  a  past  and  closed  tians- 
action   without    Inwful    and   sufficient   con- 

Metcalfe  t.  Union  Trust  Co.  181  N.  Y. 
39,  73  N.  E.  498;  Re  Miller,  110  N.  Y.  216, 
IS  N.  E.  139;  Cuthbert  v.  Chauvet,  138 
N.  Y.  328,  18  L.R.A.  745,  32  N,  E.  1098. 

The  purpose  of  the  statute  permitting  the 
creation  of  trust  estates  and  interests  was 
to  make  them  indestructible,  and  if,  bj 
later  legislation,  the  value  of  the  interests 
can  be  diminished  beyond  the  testator's  in- 
tent, the  obligation  of  a  contract  can  be 
impaired,  and  the  whole  srhenie  of  the  trust 
can  be  destroyed,  and  the  testator's  intent 
thwarted. 

Re  Vanderbilt,  172  N.  Y.  73,  U  N.  E. 
782;  Re  Pell,  171  N.  Y.  48,  S7  L-RJl.  640, 
89  Am.  St.  Rep.  7S1,  63  N.  E.  7S9;  Re 
Seaman,  147  N.  Y.  71,  41  N.  E.  401;  Bre- 
voort  T.  Grace,  S3  N.  Y.  246;  Douglas  t. 
Crager,  80  N.  Y.  15. 

Tbe  trusteaa  were  given  no  discretion  bj 
the  testator;  the  title  of  the  income  until 
it  was  paid  to  the  beneEciary  was  lodged  in 

Supp.  149;  Demuth  y.  Kemp,  130  App.  Div. 
546,  lie  N.  Y.  Supp.  28)  the  supremG  court 
of  the  first  department  held  that  a  judg- 
ment creditor  could  not  obtain  an  execu- 
tion and  \evy  upon  the  income  derived  from 
•i  trust  estate  created  prior  to  tbe  time  tlie 
statutory  amendment  subjecting  spendthrift 
trust's  to  execution  became  a  law,  for  the 
reason,  as  stated  in  some  of  the  cases,  su- 


did  it  was  unconstitutional.  The  same  view 
was  taken  by  the  supreme  court  of  tbe  sec- 
ond department  in  Ringe  t.  Mortimer,  116 
App.  Div.  722,  101  N.  Y.  Supp.  1110.  But 
the  first  department  in  Bbbablet  School 
V,  Wam)  (138  App.  Div,  833,  123  N.  Y. 
Supp.  614)  departed  from  the  former  deci- 
sions of  the  same  court,  and  held  that  tbe 
funds  of  a  trust  created  prior  to  the  amend' 
ment  in  question  were  subject  to  execution, 
and  that  the  amendment  ia  not  uncgnstitu- 
tional.  And  that  view  is  now  sustained  hy 
the  court  of  appeals. 

It  is  not  perceived  why  the  exemption 
rights  of  the  beneficiary  under  a  spend- 
thrift trust  should  be  greater  than  those 
of  other  debtors  under  exemption  laws. 
And  it  has  been  held  that  the  privileges 
extended  to  debtors  under  existing  exemp- 
tion laws  are  not,  as  to  the  particular 
property  which  comes  within  their  protec- 
tion, vested  rights.  Bull  v.  Conroe,  13  Wis. 
234;  Leak  v.  Gay,  107  N.  C.  4«9,  12  8.  E. 
312. 


'  the  trustees,  and  they  held  the  principal 
and  the  income  for  a  specific  purpose. 

Muhlker  v.  New  York  ft  H.  R.  Co.  197 
U.  S.  544,  49  L.  ed.  872,  2S  Sup.  CL  Rep. 
522;  People  ex  ret.  Roosevelt  HospiUI  «. 
Raymond,  194  N.  Y.  198,  87  N.  E.  90: 
Metcalfe  v.  Union  Trust  Co.  87  App.  Div. 
144,  140,  84  N.  Y.  Supp.  183;  Metcalfe  t. 
Union  Trust  C*.  181  N-  Y.  46,  73  N.  E. 
408. 

Mr.  Grenvtile  Clark,  for  respondent; 

The  defendant's  former  privilege  of  keejj- 
ing  his  income  beyond  the  reach  ci  credi- 
tors was  a  gratuitous  exemption  on  which 
no  "vpsted  rights"  can  be  predicated. 

Bryan  v.  Kuickerbacker,  1  Barb.  Ch.  409: 
Fowler,  Real  Prop.  Law,  3d  ed.  p.  497; 
Gray,  Restraints  on  Alienation  of  Property, 
1895  ed.  S  280;  Liggett  v.  Perkins,  2  N. 
Y.  2B7;  -Graff  t.  Bonnett,  31  N.  Y.  B,  88 
Am.  Dec.  236;  Stringer  <r.  Young,  191  N. 
y.  165,  83  N.  E.  800. 

A  contract  is  impaired  only  when  reme- 
dies existing  at  the  time  of  the  making  of 
the  contract  are  substantially  reduced. 

Bronson  v.  Kinzie,  1  How.  311,  11  L.  ed. 
143;  Morse  v.  Qoold,  11  N.  Y.  281,  62  Am. 
Dec.  103,  15  Am.  ft  Eng.  Enc.  L*w,  2d  ed. 
p.  1053. 

Thers   is   no   constitutional    objection   to 

sale  for  the  payment  of  debts  being  gen- 
erally held  to  be  but  a  privilege  for  tbe 
time  being, — mere  grace  and  favor,  depend- 
ent on  the  wilt  of  the  state,  tbe  decision  in 
Breabley  School  v.  Ward  aeema  well 
founded. 

And  in  Leak  y.  Gay,  supra  (holding  that 
a  statute  abolisbing  the  exemption  of  home- 
stead from  the  Hen  of  judgments  operates 
retrospectively  so  as  to  include  prior  judg- 
ments, and  in  so  operating  does  not  im- 
pair the  obligation  of  contract  or  interfere 
with  vested  rights),  Mr.  Justice  Avery 
says:  "It  is  the  creditor  alone  who  has 
the  right  to  insist  that  any  law  passed  by 
the  legislature  of  a  state,  which  will,  if 
enforced,  .  .  .  destroy  his  lien,  is  un- 
constitutional, because  it  impairs  the  ob- 
ligation of  the  contract.  Statutory  privi. 
leges  and  exemptions,  as  distinguished  from 
those  conferred  by  the  Constitution,  are 
granted  subject  to  the  power  of  the  general 
assembly  to  repeal  or  modify  the  act  that 
gives  them,  and  all  private  agreements  are 
entered  into,  in  contemplation  of  law,  with 
full  knowledge  that  such  privil^ea  or  ex- 
emptions may  be  recalled,  wben  not  rest- 
ing in  contract.  ...  A  creditor  has 
the  constitutional  right  to  demand  that  his 
lien  shall  not  be  destroyed,  or  his  remedy 
in  any  other  way  impaired,  but  the  debtor 
can  claim  no  vested  right  of  exemption. 
The  privilege  is  granted  to  the  latter  sub- 
ject to  the  right  of  the  sovereign  to  recall 
it  in  the  wav  prescribed  in  the  organic  law." 
E.  M.  S. 
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modifying  statutory  exemptiona  oot  granted 
under  express  contract,  and  not  paid  for. 
Morse  t.  Goold,  11  N.  Y.  291,  62  A 
Dec.  103;  People  ex  rel.  Cunninghiim 
Roper,  35  N.  Y.  820;  Kitt«1  v.  Domejer, 
70  App,  Div.  134,  75  N.  Y.  Supp.  150,  175 
N.  Y.  205,  67  N.  E.  «3;  Bull  v.  Conroe, 
13  Wis.  233;  Leak  v.  Gav,  107  N.  C. 
12  S.  E.  312;  Cubic  v.  Douglass,  g7 
Dec.  468,  note;  Sparger  v,  Cumpton 
Ga.  350;  Harris  v.  Glenn,  50  Ga.  B4;  Massey 
V.  Womble,  69  MisB.  350,  11  So.  IBS,  6  Cyc. 
1003)  Waplee,  EomeBtead  &.  Exemptioi 
21;  Campbell  t.  Holt,  116  U.  S.  620 
L.  ed.  4B3,  «  Sup.  Ct.  Bep.  200;  Hulbert 
V.  CUrk,  128  N.  Y.  208,  14  L.R-A.  59,  28 
N.  E.  638;  House  t.  Carr,  185  N.  y:  463, 
«  L.R.A.{N.S.)  810,  113  Am.  St.  Kep.  B36, 
78  N.  E.  171,  7  Ann.  Cas.  185;  G«tlm  v. 
Walton,  60  N.  C.  (1  Winst  L.)  335;  Com. 
V.  Bird,  12  Mass.  443;  Cooley,  Const.  Lim. 
1903  ed.  p.  646. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

In  this  action,  which  was  brought  in  the 
city  court  of  New  York,  the  plaintff,  on 
September  27,  1008,  recovered  judgment 
against  the  defendant  for  $727.63,  upon 
which  fto  execution  was  duly  issued  and 
returned  unsatisfied.  Thereupon  the  plain- 
tiff, on  December  7,  1000,  moved  in  the  city 
court  for  leave  to  issue  an  execution  against 
10  pe*  cent  of  the  income  derived  by  the 
judgment  debtor  from  a  testamentary  trust 
estaoliahed  in  his  favor  by  the  will  of  one 
Montagnie  Ward,  whicb  was  admitted  to 
probate  on  the  6th  day  of  December,  1870. 

This  application  was  based  upon  an 
amendment  to  S  1301  of  the  Code  of  Civil 
Procedure,  which  took  effect  on  September 
1,  1908.  That  section  as  then  amended  pro- 
vides, among  other  things,  that  where  a 
judgment  has  been  recovered  and  an  execu- 
tion thereon  has  been  returned  unaatislied, 
and  where  any  wages,  debts,  earnings,  sal- 
ary, income  from  trust  funds,  or  profits  are 
due  and  owing  to  the  judgment  debtor  to 
the  amount  of  $12  or  more  per  week,  the 
Judgment  creditor  may  apply  to  the  court 
in  which  the  judgment  was  recovered,  and, 
upon  satisfactory  proof  of  such  facts,  the 
court  must  order  an  execution  to  taaue 
against  the  wages,  debt,  earnings,  salary, 
income  from  trust  funds,  or  profits  of  the 
judgment  debtor.  On  preaentation  of  tbe 
execution  to  the  person  from  whom  the 
wages,  debts,  earnings,  salary,  or  income 
from  trust  funds,  or  profits  are  due,  such 
execution  becomes  a  lien  and  remains  a  con- 
tinuing levy  to  the  amount  specified  there- 
in, which  aball  not  exceed  10  per  cent  there- 
of, until  the  execution  and  the  expenses 
thenHif  are  d"Iv  satisfied  and  paid.  The  ap- 
40  L.R.A.(N.S.)  .   1 


'  pellant  concedes  that  g  13B1,  as  thus  amend- 
ed, is  applicable  to  the  income  from  trusts 
which  have  come  into  being  since  the  amend- 
ment, but  contends  that  it  cannot  be  applied 
to  income  from  trusts  previously  created, 
because  if  so  applied  it  would  be  unconsti- 
tutional as  impairing  the  obligation  of  a 
contract  and  as  depriving  the  beneficiary  of 
the   trust  of  a  vested  right. 

It  is  pertinent  to  inquire  in  the  first 
place  to  what  extent  the  income  from  trust 
funds  was  subject  to  the  claims  of  creditors 
of  the  beneficiary  of  the  trust  on  September 
1,  1008,  when  the  amendment  to  §  1391  of 
the  Code  of  Civil  Procedure  took  effect. 
The  rights  of  such  creditors  aa  against  the 
trust  income  were  then  prescribed  by  a  pro- 
vision of  the  real  property  law  and  certain 
sections  of  the  Code  of  Civil  Procedure. 
The  rear  property  law  provides  aa  follows: 
"Where  a  trust  is  created  to  receive  the 
rents  and  profits  of  real  property,  and  no 
valid  direction  for  accumulation  is  given, 
the  surplus  of  such  rents  and  profits,  beyond 
the  sum  necessary  for  the  education  and 
support  of  the  beneficiary,  shall  be  liable  to 
tbe  claims  of  his  creditors  in  the  same  man- 
ner as  other  persona!  property  which  can- 
not be  reached  by  execution."  Heal  Prop- 
erty Law  (chap.  647,  Laws  1898),  |  78, 
formerly  1  Ker.  Stat.  p.  729,  9  67;  Real 
Property  Law  (chap.  62,  Laws  190B  [Consol. 
Laws  1009,  chap.  SO]),  S  88.  Tbe  Code  of 
Civil  Procedure,  in  chapter  16,  title  4,  art. 
1,  entitled  "Judgment  Creditor's  Action," 
then  provided  and  now  provides  for  an 
action  by  a  judgment  creditor  against  a 
judgment  debtor  or  other  person  to  compel 
the  discovery  of  any  thing  in  action  or  other 
property  belonging  to  the  judgment  debtor, 
and  of  any  money,  thing  in  action,  or  other 
property  due  to  him  or  held  in  trust  for 
nim;  but  this  provision  was  not  and  is  not 
applicable  to  a  caae  where  the  trust  has 
been  created  by  a  person  other  tfaan  the 
judgment  debtor.  Code  of  Civil  Procedure, 
§§  1871,  1870.  As  the  trust  in  the  present 
case  was  created  by  a  third  party,  it  does 
not  fall  within  the  purview  of  §  1871  of 
tbe  Code,  so  that  when  the  amendment  to 
%  1391  took  effect,  on  September  1,  1908, 
the  provision  of  the  real  property  law  which 
tias  Ijeen  quoted  was  Uie  only  statutory" 
regulatioh  of  the  subject  which  has  any 
application  to  the  facts  in  the  present  liti- 
gation. In  the  statutory  revision  of  1008, 
the  consolidators  have  appended  a  note  to 
g  08  of  the  real  property  law,  which  is  of 
some  interest  in  this  discussion.  It  is  as 
follows:  "The  Code  of  Civil  Procedure 
(§  1301),  as  conceded,  has  put  an  end  to 
a  large  'spendthrift  trust'  in  this  state. 
...  The  effect  of  g  1301  of  the  Code 
is  to  permit  certain  creditors  of  beneficiariea 
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ot  truaU  created  under  the  third  anbdivUioa 
of  i  16  (§  06  of  present  Uw)  of  the 
lormer  rcAl  propertj  Uw,  to  have  execution 
on  their  judgments.  So  important  a  reform 
in  our  domestic  law  of  truata  deserves  to 
be  called  to  the  attention  of  Uwfers 
UTmen  reading  the  statute  on  uses 
trusts,  and  such  a  clause  might  b«  added 
to  tbis  section.  It  ought  not  to  be  left  ob- 
Bcnrelj  contained  in  a  long  section  of  the 
Cods  of  CiTil  Procedure."  Conuil.  Laws 
1009  (Birdseye'g  td.)  chap.  S2.  In  Laird 
T.  Carton,  IBB  N.  Y.  180,  26  L.Il^.(N.S.) 
1S9,  SB  N.  E.  S22,  we  held  that  the  amend- 
raent  of  lOOS  to  g  1301  of  the  Code  of  Civil 
Procedure  applied  to  judgments  for  wages 
which  liad  been  rendered  prior  to  the  time 
when  it  took  effect,  as  frell  as  to  judgments 
subsequently  obtained. 

It  seems  equallj  dear  that  this  amend- 
ment, so  far  as  it  relates  t«  the  income  from 
trust  funds,  was  intended  to  apply  to  then 
existing  trusts  as  well  as  to  trusts  which 
should  thereafter  be  established.  The  argu- 
ment in  behalf  of  the  appellant  is  that,  if 
this  int«nt  of  the  legislature  is  carried  into 
effect,  it  will  render  tha  amendment  uncon- 
stitutional for  the  reasons  which  have  been 
stated.  It  is  also  argued  in  the  dissenting 
opinion  in  the  appellate  division  that,  if  the 
amendment  in  question  be  regarded  as  op- 
erative upon  existing  trusts,  it  is  unconsti- 
tutional because  it  deprives  one  of  his  prop- 
erty without  due  proceas  of  law.  Tbis  view 
is  based  on  the  proposition  that,  as  soon  as 
the  trust  estate  was  created,  tbe  beneficiary 
became  entitled  to  the  whole  of  the  incMoe 
derived  therefrom,  and  the  legielature  could 
not  take  away  from  him  any  part  thoreof. 

Ihe  mere  fact  that  a  statute  is  retro- 
spective or  retroactive  is  not  a  conclusive 
objection  to  its  validity  under  the  Federal 
Constitution.  "It  is  not  all  retrospective 
laws,  however,"  says  Mr.  Justice  Miller, 
"that  are  forbidden  by  this  clause  [article 
1,  §  10]  of  the  Constitution,  but  only  such 
as  impair  the  obligation  of  a  contract.  En 
pogt  facto  laws  are  alio  forbidden  in  the 
same    clause,    but  .     that    term    is 

only  applied  to  criminal  laws  and  pro- 
cedure, and  has  no  reference  to  contracts. 
There  is  a  large  class  ot  retrospective  leg- 
islation which  is  constitutional,  not  incon- 
sistent with  the  principles  above  laid  down, 
and  some  times  necessary  and  proper,  relat- 
ing to  rights  not  dependent  upon  contract, 
or  affecting  the  individual  by  increasing  his 
liability  to  a  criminal  prosecution."  Miller, 
Const.  636;  Batterlee  v.  Mattbewson,  2  Pet, 
380,  7  L.  ed.'  45B.  The  theory  of  the  dis- 
senting opinion  below  is  that  the  beneficiary 
of  a  trust  fund  created  by  a  third  party, 
wbose  income  therefrom  is  wholly  exempt 
from  execution  at  the  time  of  the  creation 
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of  the  tmst,  has  a  constitutional  right 
which  prohibits  the  legislature  froni  mak- 
ing any  part  of  such  income  applicable  to 
the  payment  of  his  debts;  in  other  words, 
that  be  has  a  constitutional  right  that  the 
law  thus  exempting  trust  incomes  from  the 
claims  of  his  creditors  shall  never  he 
changed  so  as  to  affect  him.  This  theory  is 
only  tenable  upon  the  assumption  that  the 
state  has  entered  into  a  contract  with  the 
cestui  qua  trutl  to  that  effect.  Certainly 
there  is  no  such  contract  between  the  crea- 
tor of  the  trust  and  the  trustee  or  the 
beueflciaty.  The  creator  of  the  trust  has 
simply  appropriated  a  portion  of  his  prop- 
erty to  the  use  of  the  benctieiary.  The  trus- 
tee merely  undertakes  to  pay  over  the  in- 
come as  directed,  provided  the  law  ol  the 
land  permits  him  to  do  so.  He  enters  into 
no  engagement  'to  withhold  tbe  trust  ia- 
ctane  from  the  creditors  of  the  beneficiary 
who  may  have  a  lawful  claim  against  the 
same.  \i  there  is  any  contract  in  the  case, 
therefore,  protected  by  tbe  constitutional 
provision,  it  must  he  an  imj^ied  agreement 
by  the  stat«  that  the  law  shall  not  be 
changed  in  the  respect  indicated. 

The  provisions  of  law  which  afford  pro- 
tection to  the  beneficiaries  of  trusts  are 
practically  simply  statutes  of  exemption. 
The  Revised  Statutes  (now  the  real  prop- 
erty law),  by  providing  that  the  surpln* 
income  of  real  estate  should  he  liable  in 
equity  for  tbe  claims  of  the  crediton  of  the 
beneficiary,  provided  by  necessary  implica- 
tion that  all  of  the  income  which  was  neces- 
sary for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  was 
created  should  be  exempt  from  liability  for 
nis  debts.  This  rule  of  the  Revised  Statutes, 
implying  a  like  exemption,  was  eictended  bv 
judicial  construction  to  trusts  of  personal 
as  well  as  trusts  of  real  estate.  Williams 
v.  Thorn,  70  N.  Y.  270.  Tbe  ezemptitm, 
to  the  extent  of  10  per  cent  of  tbe  trust 
income,  has  now  been  repealed  by  the  Code 
amendment  in  question,  in  cases  where  snch 
trust  income  equals  or  exceeds  tl2  a  week; 
or,  perhaps,  it  is  more  accurate  to  say  tbe 
iption  has  been  lessened  to  that  ex- 
tent. 

The  difference  between  a  statute  extend- 
ing exemptions  from  execution  and  lessen- 
ing exemptions  from  execution  is  fanda- 
mental.  Some  confusion  has  arisen  from 
the  failure  to  emphasize  tbis  distinction  ia 
discussions  as  to  the  constitutionality  of 
exemption  laws.  Mr.  Justice  Miller  in  his 
treatise  on  the  Constitution  of  the  United 
States,  speaking  of  state  laws  enlargin|! 
exemptions  from  execution  so  as  to  include 
homesteads,  says:  "So  far  as  these  laws  or 
any  of  them  have  had  the  effect  to  operate 
upon  contracts  in  existence  when  they  wen 
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puaed,  they  h*Te  been  nniformlj  held  by 
the  Supreme  Court  of  the  United  Statea, 
as  well  M  bj  nearly  all  the  other  courta 
before  whom  the  question  hu  come,  t 
forbidden  bj  the  clsiiBe  of  the  Conttitution 
we  ftre  now  considering.  To  the  extent 
tfaat  tBey  impair  the  oblifration  of  con- 
trmcta  or  hinder  the  creditor  from  collect- 
ing his  debt,  they  benefit  the  debtor  and 
place  him  in  a  better  poiition  at  the  ex- 
pense of  the  creditor,  ind  bo  are  repugnant 
to  tbia  eleuae  of  the  Constitution.  It  mat- 
ters not  whether  the  aum  involved  be  large 
or  small,  every  law  which  has  tiiis  effect 
in  regard  to  paat  contracts  or  those  in 
exieteuoe  when  the  law  took  effect  ia  Toid." 
Miller,  Const,  pp.  B4T,  &4B.  This  doctrine 
is  unquestionable  aa  applied  to  statutes 
enlarging  eiemptiona;  but  the  langnsge 
quoted  does  not  sustain  the  proposition 
that  any  change  in  an  exemption  law  is 
uneonatltutional  aa  applied  to  past  or  exist- 
ing coDtraets. 

If  tUe  change  be  favorable  to  tbe  credi- 
tor, as  it  must  be  when  exemptions  are 
thereby  leaaened,  it  does  not  impair  the 
obligation  of  the  contract,  but,  on  tbe  con- 
trary, strengthens  it.  In  this  court  the 
eonai  deration  of  Uie  effect  of  atatutes  en- 
larging exemptions  from  execution  began 
with  tiie  ease  of  Danks  t.  Quackenbush,  1 
N.  If.  129.  Chapter  167,  §  1,  of  the  Laws 
of  1842,  provided  that  "in  addition  to  the 
articles  now  exempt  by  law  from  distress 
for  tent  or  levy  and  aale  under  execution, 
there  shall  be  exempted  from  such  dis- 
tress and  levy  and  aale  necessary  hoiuehold 
turniture  and  working  tools  and  team 
owned  by  any  person  being  a  householder 
or  having  a  family  for  which  he  providea, 
to  the  value  of  not  exceeding  (ISO."  In 
an  action  upon  a  debt  contracted  before 
its  passage,  the  supreme  court  had  held 
that  tbe  enlarged  exemption  was  not 
available  to  the  judgment  debtor,  on  the 
ground  that  the  act  o(  1B42  was  uncon- 
stitutional so  far  as  it  applied  to  pre- 
existing contracts.  The  court  o(  appeals 
wan  evenly  divided  upon  the  question,  and 
the  Judgment  of  the  aupreme  court  was  for 
that  reason  aHirmed.  This  left  the  ques- 
tion open  for  further  consideration  in  this 
court,  however,  and  it  came  up  again  in 
Morse  V.  Goold,  11  K,  Y.  281,  389,  62  Am. 
Dec.  103,  where  it  was  fully  diacussed  by 
Oenio,  J.,  in  whose  opinion  all  the  judges 
concurred,  except  one  who  waa  absent  at 
the  argument,  and  it  was  held  that  the  act 
ttt  1842  was  not  unconstitutional  as  applied 
to  prior  contracts.  "There  ia  no  universal 
principle  of  law,"  said  Judge  Denio,  "that 
every  part  of  the  property  of  a  debtor  is 
liable  to  be  seiced  for  the  payment  of  a 
judgment  against  him.  .  .  .  The  ques- 
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tion  ia  whether  the  law  which  prevailed 
when  the  contract  was  made  has  been  so 
far  changed  that  there  does  not  remain  a 
substantial  and  reasonable  mode  of  enfor- 
cing it  in  the  ordinary  and  regular  course 
of  justice.  Talcing  the  mass  of  contracts, 
and  tbe  situation  and  circumstances  of 
debtors,  as  they  are  ordinarily  found  to 
exist,  no  ime  would  probably  say  that  ex- 
empting the  team  and  household  furuitur* 
of  a  householder  to  the  amount  of  $150, 
from  levy  on  execution,  would  sensibly  af- 
'fect  the  effleiency  of  remedies  for  the  col- 
lection of  debts."     (p.  289.) 

A  different  view  was  taken  by  tbe  Su- 
preme Court  of  the  United  States  in  Ed- 
wards V.  Eearzey,  M  V.  8.  595,  24  L.  ed. 
TS3,  79B.  The  Constitution  of  North  Caro- 
lina, which  took  effect  on  April  24,  1808, 
exempted  from  sale  under  execution  ''every 
homestead  and  the  dwelling  and  buildings 
used  therewith  not  exceeding  in  value  $1,000, 
to  be  selected  by  the  owner  thereof."  The 
defendant's  homestead,  not  exceeding  $1,000 
in  value,  had  been  sold  under  execution 
upon  judgments  rendered  against  him  on 
contracts  which  matured  before  the  Coq< 
stitution  of  1868  took  effect,  and  when  the 
statutory  exemptions  from  execution  were 
materially  less.  The  supreme  court  of 
North  Carolina  had  held  that  hia  home- 
atead  was  exempt;  but  the  judgment  to 
this  effect  was  reversed  by  the  Supreme 
Court  of  the  United  States.  Mr,  Justice 
Swayne,  who  wrote  the  opinion  of  the 
court,  stated  its  concluaions  thus:  "The 
rentedy  subsisting  in  a  state  when  and 
where  a  contract  ia  made  and  is  to  be  per- 
formed is  a  part  of  its  obligation,  and 
any  subsequent  law  of  the  state  which  ■» 
affects  that  remedy  as  substantially  to  im- 
pair and  lessen  the  value  of  the  contract 
is  forbidden  by  the  Constitution,  and  ia 
therefore  void."  {p.  607.)  In  a  concnr- 
ring  opinion  Mr.  Justice  Hunt  expressed  hia 
acquiescence  in  the  conclusion  reached  by 
Mr.  Justice  Swayne,  speaking  for  the  ma- 
jority of  the  court,  "not  for  the  reason 
that  any  and  every  exemption  made  after 
entering  into  a  contract  is  invalid,  but  that 
the  amount  here  exempted  is  so  laige  as 
seriously  to  impair  the  creditor's  remedy 
for  the  collection  of  hia  debt."  Page  610, 
96  U.  S.  He  referred  to  the  New  York 
case  of  Morse  v.  Goold,  supra,  as  laying 
down  the  correct  test,  which  was  whetltei 
the  increased  exemption  substantially  lesr- 
sened  the  creditor's  remedy. 

It  does  not  follow,  however,  that,  because 

statute  enlarging  exemptions  from  exe- 
cution may  be  unconstitutional  as  applied 

executions  issued  on  judgments  on  .pre- 
existing contracts,  a  statute  reducing  such 
exemptiona    is   objectionable    on    the    samk- 
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ground.  How  can  It  be  iaid  that  a  statute 
of  the  Iatt«r  class  impairs  the  obligation 
of  a  contract  as  the  subject-matter  of  liti- 
gationT  To  impair  "is  in  some  way  to 
weaken  or  diminish  the  power  which  the 
courts  had  when  the  contract  was  made  to 
«nforce  it,  if  enforceable  specifically,  or  to 
give  remedy  by  damages  for  failure  to 
perform  it."  Miller,  Const,  p.  641.  "All 
change  is  not  impairment.  Impair  means 
to  make  worse,  to  diminish  in  quantity, 
-value,  excellence,  or  strength,  to  lessen  in 
power,  to  weaken,  to  enteeble,  to  deterio-* 
rate."  Holland  v.  Dickcrson,  41  Iowa,  307. 
A  law  which  does  away  with  an  exemption 
where  there  was  one  before  augments  the 
power  of  the  courts  to  enforce  a  contrsct 
sued  upon,  or  to  award  damages  for  its 
breach.  The  Mnstitutional  provision  acainit 
laws  impairing  the  obligation  of  contracts 
therefore  has  no  application  to  a  statute 
diminishing  exemptions  from  execution,  on 
the  theory  that  such  an  enactment  lessens 
the  enforceability  of  contracts  when  they 
come  to  be  sued  upon  and  reduced  to  judg- 

If  that  constitutional  prohibition  is  in- 
voked  at  all  in  the  present  esse,  it  must  be 
for  the  protection  of  some  contract  which 
is  assumed  to  exist  between  the  state  and 
the  creator  of  the  trust  or  the  beneficiary, 
and  that  I  understand  to  be  the  position 
of  the  dissenting  judges  in  the  appellate 
division.  They  treat  the  trust  created  by 
the  will  of  Mr.  Montagnie  Ward  as  a  "con- 
tract, agreement,  or  understanding,"  and 
say:  "When  Mr.  Montagnie  Ward  made  his 
will,  the  state,  in  eflect,  said  to  him,  speak- 
ing through  the  statutes:  *Tf  you  will  give 
a  portion  of  your  property  to  A  in  trust, 
and  he  will  agree  to  invest  the  same  and 
pay  the  income  derived  therefrom  to  your 
son,  the  statutes  under  which  you  are  per- 
mitted to  thus  give  it  will  be  sufficient  to 
.compel  A  to  keep  his  agreement.'  Mr. 
Montagnie  Ward  having  given  the  property, 
and  the  trustees  having  accepted  it,  the 
'l^islature  could  not  thereafter  destroy  the 
'trust  in  whole  or  in  part,  because  to  do  so 
would  violate  that  provision  of  the  Federal 
'Constitution  .     .     which   prohibits  the 

state  from  impairing  the  vsltdity  of  a  con- 
tract. While  the  arrangement 
under  which  the  property  was  given  by 
the  testator  and  received  by  the  trustees 
may  not,  in  a  strict  or  technical  sense, 
■have  amounted  to  a  contract,  nevertheless 
it  was  BO  inspirit."  [138  App.  Div.  838, 
123  N.  Y.  Supp.  814.]  I  am  unable  to  see 
what  foundation  there  is  for  this  argument. 
There  was  no  provision  in  the  trust  deed 
that  the  income  of  the  beneftciary  should  be 
exempt  from  the  claims  of  creditors.  That 
was  simply  part  of  the  law  of  the  state  aa  it 
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stood  at  the  time.  In  enacting  auch  laws, 
the  legislature  does  not  enter  into  any  eon- 
tract  with  its  citizens,  nor  does  it  offer  to 
contract  with  them.  The  statute  was  en- 
acted in  the  exercise  of  the  plenary  power 
of  the  state  to  regulate  the  tenure  of  real 
and  personal  property  within  its  borders. 
It  simply  said  tic  rolo,  tic  jubeo,  and  could 
not  limit  the  power  of  suceeding  legisla- 
tures to  alter  or  repeal  such  legislation. 
Newton  v,  Mahoning  County,  100  U.  & 
S48,  561,  26  L.  ed.  TIO,  712.  The  ]»w  also 
provided  that  the  interest  of  the  benefieia- 
ries  should  be  unassignable.  If  the  legisla- 
ture cannot  change  the  law,  it  would  seem 
that  both  of  these  provisions,  so  far  as 
their  liability  to  repeal  is  concerned,  must 
stand  on  the  same  basis.  Vet  over  fifty 
years  ago  it  was  unanimously  held  by  this 
court  in  Le^^tt  v.  Hunter,  10  N.  Y.  445. 
that  the  legislature  could  authorize  the 
beneficiary  to  assign  it  Judge  Allen,  writ- 
ing for  the  court,  said:  "It  was  cer- 
tainly competent  for  the  legislature  to  re- 
lieve the  daughters  from  the  prohibition 
contained  in  the  63d  section  of  the  statute 
(1  Rev.  Stat.  p.  730),  that  no  person  bene- 
ficially interested  in  a  trust  tor  the  receipt 
of  the  rents  and  profits  of  lands  can  assign 
or  in  any  manner  dispose  of  such  intereet." 
(p.  460.) 

But  to  what  will  the  doctrine  contended 
for  lead?  A  not  uncommon  provision  in 
wills  grants  to  an  equitable  life  tenant  the 
power  to  dispose  of  the  remainder  by  will. 
The  right  to  make  a  will  of  real  estate 
in  this  state  occurs  on  the  testator  arriving: 
at  the  age  of  twenty-one  years.  Is  this 
provision  immune  from  legislative  changeT 
Would  the  statute  granting  power  to  make 
a  will  on  arriving  at  the  age  of  eighteen 
years  be  inoperative  ss  to  property  deviaed 
under  a  will  prior  to  its  enactment?  The 
real  estate  of  an  infant  cannot  be  sold  or 
disposed  of  contrary  to  the  provisions  of  a 
will  which  devised  it,  and  under  our  law 
infancy  continues  until  the  age  of  twesty- 
one  yeara.  Would  a  statute  changing  the 
age  at  which  infancy  ceases  to  be  inopera- 
tive as  to  land  devised  or  given  to  the  in- 
fant prior  to  the  enactment  of  the  etatuteT 
If  not,  why  not  in  the  cases  suggested  »f 
well  as  the  esse  before  usi  Where  lies 
the  distinction?  The  provision  that  the  in- 
come of  a  trust  fund  may  not  be  taken  to 
satisfy  ths  debts  of  the  beneficiary  is  no 
inherent  or  necessary  part  of  the  trust  At 
common  law  the  income  of  every  trust, 
save  that  of  a  married  woman,  was  assign- 
able and  could  be  subjected  to  the  claims 
of  creditors.  As  already  shown,  the  ex- 
emption of  the  htunestead  of  a  debtor  can 
be  repealed.  Why  is  not  that  right  es- 
pecislly    it   the   homestead   proceeded   from 
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th«  gift  of  a  third  party,  as  tacred  a«  any 
rights  accruing  under  a  trustT  It  ia  a  mu- 
take  to  Buppoae  that  thii  court,  in  affirming 
the  decision  in  People  ex.  rel.  Roosevelt  Hob- 
piUI  V.  Raymond,  194  K.  Y.  189,  87  N.  E. 
90,  decided  "that  the  legislature  could  not 
repeal  the  proviaion  granted  in  the  act  of 
incorporation  exempting  real  estate  of  the 
corporation  irom  taxation.  On  the  other 
hand,  there  was  no  doubt  of  the  existence 
of  Buch  power  entertained  by  any  men 
of  the  conrt.  Before  that  it  was  expreuly 
so  decided  in  Pratt  Institute  v.  New  York, 
183  N.  y.  151,  75  N.  E.  1119,  S  Ann.  Caa. 
198,  and  in  People  ex  rel.  Cooper  Union 
V.  Gasa,  ISO  X.  Y.  323,  123  Am.  St.  Rep. 
546,  83  N.  E.  64,  13  Ann.  Caa.  STS.  All 
that  was  decided  in  the  Roosevelt  Hocpital 
Case  was  that  the  legislature  did  not  in- 
tend to  repeal  the  exemption  a*  to  property 
conveyed  to  the  hospital  at  the  time  of 
incorporation. 

But  the  question  ia  really  settled  by  au- 
thority. It  was  decided  three  quarters  of 
a.  century  ago  by  the  court  of  errors  in 
Cochran  v.  Van  Surlay,  20  Wend.  366,  32 
Am.  Dec.  670,  vhere  it  was  held  by  the 
dimenting  judges,  as  well  as  by  the  ma- 
jority of  the  court,  that  a  will  absolute 
in  terms  and  unconditional  could  not,  by 
any  stretch  of  terms  within  the  limits  of 
l^al  or  ordinary  language,  be  termed  a 
eontraet.  Tlie  authority  of  this  case,  as 
well  aa  that  of  Leggett  v.  Hunter,  supra, 
has  never  been  impaired  so  far  as  I  can 
find  t^  subsequent  decision.  On  the  con- 
traiy,  title  to  a  great  deal  of  property  has 
been  taken  on  the  strength  of  these  de- 
cisions. There  is  further  curious  result  if 
the  will  of  Montagnie  Ward  be  treated  aa 
a  contract  It  never  took  effect  until  his 
death,  and  it  is  not  very  easy  to  see  how 
there  can  be  a  contract  with  a  dead  nan; 
but,  assuming  that  there  were  some  con- 
tract rights  vested  in  Montagnie  Ward  dur- 
ing his  life,  on  his  death  be  certainly  did 
not  take  them  to  the  other  world.  They 
must  have  passed  to  the  devisees,  legatees, 
next  of  kin,  or  beirs  at  law.  But  these  very 
contract  rights,  if  he  had  any,  passed  under 
the  residuary  clause  as  part  of  the  corpus 
of  the  trust  of  which  his  children  were  the 
equitable  life  tenants.  Surely  the  remain- 
dermen could  not  succeed  to  any  right  of 
the  testator  that  the  income  should  not  be 
subjected  to  his  debts,  for  they  had  no 
interest  in  the  subject.  Therefore,  if  there 
were  any  contract  of  the  testator,  thoae 
rights  have  become  vested  in  the  beneScia- 
riea  Uicmselves.  Any  attempt  to  treat  the 
will  as  a  contract  seems  to  me  will  in- 
volve us  in  a  hopeless  maze  of  incongrui- 
ties  from   which    it   will   be   Impossible   to 
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But,  though  the  will  was  not  a  contract, 
any  person  in  whom,  under  its  provisions, 
any  property  had  vested,  could  not  be  de- 
prived of  his  rights  without  due  process 
of  law,  both  under  the  provisions  of  our 
Constitution  and  those  of  the  Federal  Con- 
stitution. That  a  trustee  has  no  property 
right  in  the  trust  will  he  seen  by  the  opin- 
ion of  Judge  Gray  in  Metcalfe  v.  Union 
Trust  Co.  181  N.  Y.  39,  73  N.  E.  488. 
The  property  right  in  this  case  vested  in 
the  defendant,  the  life  beneflclary,  and  th<r 
question  is  whether  the  exemption  of  bia 
income  from  seiture  by  his  creditors  waa 
of  such  .a  character  that  legislation  sub- 
jecting that  income  to  the  obligation  and 
satisfaction  of  such  claims  was  a  depriva- 
tion of  property  without  due  process  of 
law.  It  is  unquestionable  that  tiie  legisla- 
ture could  not  have  directed  a  diversion 
of  the  income  to  a  person  who  had  no 
claim  against  the  beneficiary. 

Despite  the  constitutional  provisions,  it 
is  settled  that,  by  retroactive  legislation,, 
property  may  be  taken  from  a  person, 
which,  were  it  not  for  such  legislation,  he- 
could  have  held  as  his  own,  and  that  such 
legislation  does  not  violate  the  cmstitu- 
tioaal  provision.  Our  original  statute  on 
the  subject  of  usury  made  every  usurious 
security  or  instrument  void.  In  the  case 
of  Dry  Dock  Bank  v.  American  L.  Ins.  & 
T.  Co.  3  N.Y.  344,  bills  of  the  bank  amount- 
ing to  £50,000  sterling  were  held  void  for 
usury.  Apparently  shocked  by  this  result, 
the  legislature  passed  a  statute  providing 
that  no  corporation  should  plead  usury. 
The  statute  was  construed  as  retroactive, 
and  deprived  the  debtor  of  his  defense  t» 
actions  brought  on  loans  made  prior  to  ita 
enactment.  Curtis  v.  Leavltt,  15  N.  Y. 
9.  It  was  there  said:  "Prima  facie,  at 
least,  there  is  a  debt,  for  there  is  the  writ- 
ten obligation  of  the  bank  acknowledging 
the  existence  of  a  debt,  as  there  certainly 
is,  also,  a  moral  obligation  to  pay."  (p. 
1S2.)  There  are  many  other  decisions  to 
the  same  effect  in  the  Supreme  Court  of  the 
United  States  and  our  sister  states.  EwelF 
V.  Daggs,  108  U.  8.  143,  27  L.  ed,  682,  685. 
2  Sup.  Ct.  Rep.  408,  414.  In  the  case  cited 
it  was  said:  "The  right  which  the  cura- 
tive or  repealing  act  takes  away  in  such  a 
case  is  the  right  in  the  party  to  avoid  his 
contract,  a  naked  legal  right  which  it  is 
usually  unjust  to  insist  upon,  and  which 
no  constitutional  provision  was  ever  designed 
to  protect."  (p.  161.)  In  Watson  t. 
Bailey,  1  Binn.  480,  2  Am.  Dec.  462,  the 
deed  of  a  married  woman  was  held  void 
because  not  executed  so  as  to  convey  her 
title.  Subsequently  the  legislature  of  Penn- 
sylvania passed  a  statute  and  gave  effect 
to  such  deed.    The  validity  of  the  statute 
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n-M  upheld  bj  the  supreme  court  of  that 
ntatfl  {Merc«r  v.  V/mtaon,  1  Watte,  330), 
and  later  bj  the  Supreme  Court  ot  the 
United  Statea  (Watson  v.  Mercer,  8  Pet. 
88,  8  L.  ed.  873).  So,  in  LewU  t.  UcEI- 
vain,  16  Ohio,  347,  notea  for  the  purpose 
ot  being  discounted  at  unauthoriied  bauk- 
ing  aaaociationB  were  made  Totd  by  tbe  ex- 
isting legislation  of  the  state.  A  subse- 
quent statute  authoricing  recovery  upon 
tliem  was  upheld.  A  review  of  the  cases 
upholding  similar  legislation  will  be  found 
in  2  Rare,  Am.  Const.  Law,  title  35,  pp. 
787  et  seq.  All  these  rest  on  the  proposi- 
tion that  a  party  haa  no  vested  right  in  a 
defense  to  a  contract  which  he  has  actually 
made,  and  which  he  is  under  a  moral  ob- 
ligation to  perform,  though  the  law  at  the 
time  makes  such  contract  Toid.  There  is 
recognized  in  every  civilised  eonntry  the 
obligation  of  a  man  to  pay  his  debts  if 
he  has  property  out  of  which  they  can  be 
satisfied,  and  the  failure  to  do  so  is  moral 
dishonesty.  No  one  has  a  moral  right  to 
be  dishonest.  The  income  of  the  defendsnt 
in  this  case  exceeds  93,000  a  year.  It  i» 
idle  to  say  that  the  beneficiary  cannot  sup- 
port himself  or  his  family  on  less  than  that 
sum.  It  is  only  a  small  proportion  of  the 
people  in  this  country  who  have  such  an  in- 
rome,  and  yet  the  vast  majority  of  them  live 
and  support  themselvee  and  thpir  families 
and  notwithstanding  pay  their  debts.  Un- 
der the  statute,  the  earnings  of  the  wage 
earner  exceeding  (12  a  week  are  subject  to 
the  same  sort  ot  execution  that  has  been  is- 
sued in  this  case  against  the  income  of  the  de- 
fendant, and  it  would  be  very  unfortunate 
If  we  were  constrained  to  hold  that  the 
income  from  property  held  in  trust  for 
a  debtor,  often  an  Idle  member  of  society, 
should  be  more  secure  than  that  income 
which  a  man  produces  by  his  own  toil  and 
efforts.  The  decisions  of  the  courts  lead  us 
to  no  such  result. 

It  is  a  general  rule  of  constitutional  law 
that  a  citizen  has  no  vested  right  in  stat- 
utory privileges  and  eiemptions.  Cooley, 
Const.  Lim.  7th  ed.  p.  646.  This  rule  has 
been  held  to  apply  to  statutes  exempting 
property  from  levy  and  sale  on  execution. 
Such  a  statute  is  not  a  contract  between 
the  judgment  debtor  and  the  state,  and 
hencQ  an  amendment  thereof  altering  the 
exemptions  by  lessening  them  does  not  im- 
pair the  obligation  of  a  contract  In  Webb 
V.  Moore,  25  Ind.  4,  a  statute  in  force  at 
the  time  of  the  execution  of  a  mortgage 
to  the  school  fund  required  the  county  audi- 
tor to  give  sixty  days'  notice  of  sates  for 
the  nonpayment  of  the  principal  of  the 
loan  or  interest  thereon.  By  subsequent 
legislation  a  notice  of  three  weeks  was 
made  suRleient.  It  was  contended  that  the 
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statute  permitting  the  shorler  noUee  oper- 
ated to  impair  the  obligation  of  the  con- 
tract; but  the  supreme  court  of  Indian* 
held  that,  if  it  could  be  said  to  affect  tbe 
contract  in  any  way,  it  strengthened  its 
obligation  by  expediting  tbe '  remedy  for 
its  violation.  "We  think  it  well  settled," 
said  Elliott,  J.,  "that  the  remedy  given  by 
law  to  enforce  a  contract  upon  a.  breach  of 
its  obligation  may  be  changed  from  time 
to  time  at  the  will  at  the  legislature.  Tbe 
point  guarded  by  tbe  Constitution  is  that 
in  BO  changing  the  remedy  care  mnst  be 
taken  that  the  obligation  ot  the  contract 
be  not  thereby  materially  leescped,  weak- 
ened, or  impaired.  It  is  equally  wdl  set- 
tled that  the  legislature  may  give  a  more 
efficient  remedy  for  the  enforcement  of  the 
obligation  ot  a  contract  after  breach,  and' 
that  such  legislation  is  not  repugnant  to 
the  Constitution  ot  the  United  States  pro- 
hibiting a  state  from  passing  any  law  im- 
pairing the  obligation  of  eontraets."  In 
Bull  V.  Conroe,  13  Wis.  233,  it  was  held 
that  the  privileges  of  debtors  are  not  Test- 
ed rights,  and  that  the  legislature  may 
modify  and  abridge  tbem  by  laws  whidi 
operate  directly  upon  the  property,  the 
privities  extended  to  debtors  by  exemption 
laws  not  being  vested  rights  as  to  the  par- 
ticular property  falling  within  their  ^t>- 
tection.  In  Holland  v.  Dickersm,  41  lonra, 
367,  a  mortgage  had  been  foreclosed,  and 
the  question  was  whether  the  sale  must  be 
made  under  the  law  which  was  in  force  at 
the  time  when  the  mortgage  waa  executed, 
which  allowed  the  defendant  on  election 
to  have  his  property  appraised  or  sold  sub- 
ject to  redemption,  or  could  be  made  un- 
der the  law  in  force  at  tbe  time  when  tbe 
property  was  offered  for  sale,  which  de- 
nied to  the  defendant  any  right  either  to 
redemption  or  appraisement.  It  was  con- 
tended that  the  sale  could  not  be  made  un- 
der the  later  statute  Without  impairing 
the  obligation  of  the  contract.  The  court 
overruled  this  objection,  holding  that  a 
remedy  providing  for  the  enforcement  of 
a  contract  might  be  changed  at  the  will 
of  the  legislature,  the  only  constitutions! 
limitation  upon  this  power  being  that  the 
obligation  of  the  contract  should  not  there- 
by be  weakened,  and  that  a  statute  which 
strengthens  and  accelerates  the  power  to 
compel  the  performance  ot  a  contract  could 
not  be  regarded  as  impairing  its  obligation. 
The  language  of  the  supreme  court  of  Ken- 
tucky inLapsleyv.  BraBbeaTs,4  Litt.  (Ky.) 
60,  was  quoted  with  approval,  where  it  is 
said  that  "it  is  impossible  to  perceive  how 
the  obligation  of  contracts  can  be  impaired 
by  either  accelerating  the  remedy  or  by 
making  a  fund  subject  to  their  satisfac- 
tion which  was  not  so  when  the  contracts 
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-were  made."  ThiB  laat  itatemeot  U  pre- 
ciael;  applicable  to  the  fact*  prCBented  in 
the  ct.ee  at  bar.  In  Rarrig  v.  Glenn,  56 
<ja.  94,  the  iupreme  court  of  Georgia  was 
called  upon  to  eoDstrue  the  effect  of  an 
act  of  tbe  legislatare  declaring  tbat  prop- 
-orty  previously  exempted  from  levy  and 
Bale  by  the  Code  of  that  atats  ahould  not 
be  exempt  as  against  the  purchase  money, 
and  it  held  that  the  statute  thus  repeating 
th(^  exemption  applied  to  a  mortgage  ex- 
ecuted tor  the  purchase  monsy  of  land  pri- 
or to  its  enactment.  "Debtors  have  no 
vested  right  not  to  pay  their  debts,"  said 
Judge  Bleckley.  "What  they  have  and 
what  they  acquire  the  state  may  subject 
to  legal  process  for  the  satisfaction  of  cred- 
itors. II  the  state  will  furnish  the  proc- 
ess and  allow  it  to  run,  nothing  that  d.:bt- 
ora  own  ia  beyond  ita  reach.  There  is  no 
faatnesB  that  can  afford  shelter  against  the 
public  authority.  Exemption  of  property 
from  levy  and  sale  for  the  payment  of  debts 
is  but  a  privilege  for  the  time  being, — i 
Krace  and  favor,  dependent  on  the  wilt  of 
the  state.  .  .  .  Exemption  is  but  a 
at«tutory  or  constitutional  shield,  whicb  be- 
ing removed,  the  eipoaure  to  process  is 
the  name  m  If  it  had  never  been  inter- 
In  this  court  the  constitutional  as- 
pects of  legislation  lessening  or  repealing 
exemptions  from  execution  do  not  appear 
'to  have  been  considered,  although  the  effect 
(if  a  statute  increasing  such  exemptions 
«ras  passed  upon,  as  we  have  already  shown, 
in  Morse  v.  Gocld,  11  N.  Y.  2S1,  289,  62 
Am.  Dec.  103.  In  Eittel  v.  Domeyer,  170 
N.  y.  20S,  67  N.  E.  433,  however,  this  court 
«onsidered  that  section  of  the  domestic  re- 
lations law  which  empowers  a  married  wo- 
man to  cause  the  life  of  her  fauaband  to  be 
insured,  and  makes  the  insurance  money 
free  from  any  claim  of  the  creditors  of 
-the  husband,  provided  the  premium  does 
not  exceed  tSOO.  It  was  said  that  under 
this  statutory  provision  the  right  of  the 
wife  did  not  rest  upon  contract,  but  upon 
legislative  grant,  and  the  court  expressly 
held  that  the  state  clearly  had  the  right 
to  change  and  regulate  the  exemptioi 
fore  the   inauranee   fund   reaches   the 

At   to   the   suggestion    that   to   construe 
the   amendment    as    operative    upon    exist- 
inf;  trusts  is  to  deprive  the  beneficiary  of 
his   property   without   due   process   of   1 
it  may  be  said  that  to  compel  a  man 
apply  his  property  to  the  payment  of 
.debts  is  not  to  deprive  him  of  his  property 
within    the    meaning   of    the    Constitution. 
Even   before    the   enactment    of    1908,    the 
IwneGciary   was  compellable  thus  to  apply 
All   of    the    trust    income    which    was    not 
necessary   for   his   education   and   support; 
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the  amendment  merely  measures  the 
quantum  which  must  go  to  the  payment 
of  his  debts  by  a  different  standard.  In- 
stead of  exempting  from  the  claims  of 
creditors  all  of  the  inconie  not  requisite 
for  the  education  and  support  of  the  bene- 
ficiary, the  legislature  now  exempts  all  the 
inconie  except  10  per  cent.  Such  a  statute 
relates  to  the  remedy  of  the  creditor  by 
changing  its  extent,  and  in  no  wise  im- 
pairs the  obligation  of  any  contract  or 
destroys  any  vested  right,  because  the  state 
has  never  contracted  with  the  beneHciary 
to  the  extent  of  the  exemption  which 
hg  shall  enjoy,  or  conferred  upm  him 
any  right  to  a  specified  exemption;  nor  did 
the  state,  in  authorizing  the  creation  of 
trusts  which  should  be  exempt  to  certain 
extent  from  the  claims  of  creditors,  under- 
take that  the  exemption  originally  pre- 
scribed should  be  permanent,  exemption  be- 
ing a  matter  of  privilege  for  which  no  ci»i- 
sideration  proceeds  frtMn  the  creator  of  the 
trust.  The  state  retains  the  right  which 
exists  in  regard  to  remediable  legislation 
generally,  to  change  the  remedy  in  favor 
of  the  creditor  of  the  cetttii  que  trust. 

The  judgment  against  the  defendant  was 
reeoTcred  in  this  case  over  a  year  subse- 
quent to  the  time  when  the  statute  of  IQOB 
took  effect,  and  it  does  not  appear  that  the 
debt  on  which  it  was  founded  was  not  also 
incurred  subsequent  to  that  time.  There- 
fore, to  Buatain  the  position  of  the  appel- 
lant in  this  case,  it  would  be  necessary  to 
hold,  not  only  that  the  defendant  had  a 
vested  right  to  hold  the  inconie  of  the  trust 
fund  exempt  from  the  claims  of  hie  cred- 
itors prior  to  the  enactment  of  the  law,  but 
that  he  has  a  vested  right  to  incur  such 
debts  as  he  may  see  fit  in  the  future  with 
a  similar  exemption ;  and  that  the  legisla- 
ture can  pass  no  statute  which  will.  In 
effect,  say  to  him,  whatever  may  be  the 
law  as  to  your  past  debts,  it  hereafter  you 
incur  any,  you  must  pay  them  out  of  the 
income  of  your  trust  property.  Such  a 
result  is  rather  too  startling  to  be  contem- 
plated with  equanimity.  I  am  satisfied 
that  there  is  nothing  in  the  fundamental 
law  either  of  the  state  or  nation  which 
obliges  us  to  adopt  a  construction  with 
such  possible  consequences,  and  I  there- 
fore advise  that  this  order  be  affirmed,  with 
costs,  and  the  certified  question  answered 
in  the  afllrmative. 

Gray,  J.,  dissenting: 

I  dissent  upon  the  ground  that  the  stat- 
ute in  question  (Code  Civ.  Proc.  §  1391  > 
did  not  affect  trusts  created  prior  to  its 
enactment.  The  trust  fund  in  question 
was  created  by  the  will  of  Montagnie  Ward, 
'  who   died    in    1S79.      He   gave   to   trusteM 
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■hare*  of  his  Mt>t«  for  the  benefit  of  his 
children,  of  whom  this  appellant  was  one, 
and  directed  the  payment  over  of  the  net 
income  or  interest,  to  each  child  during 
bis  or  her  natural  life.  Tbis  appellant's 
share  nas  set  apart  in  18TQ,  and  ita  in- 
come has  been  applied  to  his  use  since  that 
time.  The  statutory  provision  under  nbicb 
the  application  below  was  made  was  en- 
acted in  1908.  I  think  that  to  give  the 
statute  retroactive  effect  is  to  deprive  the 
appellant  of  property  without  due  process 
of  law.  This  trust  was  lawfully  created, 
and  when  it  became  operative  upon  the 
testator's  death,  the  law  attached  but  one 
condition  to  the  full  enjoyment  of  the  in- 
come bj'  the  beneficiary,  and  that  was  that 
the  surplus  income  beyond  the  eum  neees- 
sary  for  his  education  or  support  should 
be  liable  to  the  claims  of  creditors,  as 
other  personal  property.  Except  for  that, 
such  a  trust  provision  was  within  the  pro- 
tection of  the  statutes  of  the  state,  and  the 
right  of  the  beneficiary  in  relation  to  it 
was  and  is  property.  The  trust  originated 
in  the  acceptance  by  the  trustees  of  the 
property,  and  the  trustees'  ownership  of 
the  trust  property  was  inseparably  sub- 
jected to  a  duty,  and  connected  with  a 
right,  for  the  benefit  of  another.  The  trus- 
tees' tenure  was  dependent  upon  conditions 
having  no  relation  to  any  interest  of  theirs 
in  the  estate.  No  property  right  can  be 
predicated  of  the  estate  ofatruetee.  Every 
beneficial  proprietorship  or  Interest  is  In 
the  cestui  que  trutt,  tor  whom  the  trust 
estate  is  held  and  who  has  the  right  to 
enforce  the  performance  of  the  trust  Met- 
calfe T.  Union  Trust  Co.  181  N.  Y.  39,  44, 
73  N.  E.  498.  The  interest  of  the  bene- 
ficiary in  the  maintenance  of  the  trust  in 
all  its  integrity  is  a  valuable  property  right 
which  tbe  statute  confers,  and  while  it 
may  be  competent  for  the  legislative  body 
of  the  Btato,  in  the  control  assumed  over  the 
transmission  and  testamentary  disposition 
of  property,  to  Attach  new  conditions  there- 
to for  the  future,  I  am  quite  unable  to  per- 
ceive how  it  may  validly,  not  to  say  justly, 
alter  existing  conditions  affecting  property 
rights,  or  a  vested  interest  in  property  i  for 
that  is  tbe  nature  of  this  beneficiary's 
interest  Upon  the  death  of  the  testator, 
and  the  acceptance  by  the  trustees  of  the 
trust  estate  given  them,  what  resulted  was, 
in  effect,  a  convention  authorized  by  the 
40  L.R.A.(N.S.) 


law,  under  which  tbe  trustees  agreed,  aad 
became  obligated,  to  apply  tbe  trust  in- 
come for  the  benefit  of  the  beneficiary  sole- 
ly, except  BO  far  as  it  might  be  shown  to 
exceed  his  needs.  That  there  was  no  con- 
tract with  the  state,  nor  any  contract  in 
the  technical  sense,  may  be  conceded ;  but 
there  was  an  engagement  assumed  by  th« 
trustees,  which  devolved  upon  tl^em  tb* 
legal  duty  to  apply,  and  conferred  upon 
the  appellant  the  right  to  receive,  for  hii 
life,  the  income  of  the  estate,  held  subjeil 
only  to  the  right  of  creditors  to  reach  tbe 
surplus  beyond  what  was  necessary  for 
his  support.  If  the  legislature  may  Talidlv 
change  t'le  statute  so  as,  arbitrarily,  to 
direct  the  application  of  10  per  ceat  of 
the  income  to  the  claim  of  a  creditor,  it 
may,  as  competently,  direct  the  applica- 
tion of  any  percentage,  even  to  the  whole. 
Tlicre  is  a  material,  indeed  a  radical,  differ- 
ence between  tbe  provision  of  tbe  statute. 
which,  at  the  time  of  the  creation  of  tbe 
trust,  8ubj(;cted  tbe  surplus  income  only  to 
the  claims  of  creditors,  and  the  amendtnent 
now  in  question,  which  subjects  a  percent- 
age of  all  trust  incomes  arbitrarily  to 
their  claims.  I  cannot  subscribe  to  k  doc- 
trine which  is  BO  radical  and  so  regardless 
of  vested  rights.  The  principle  of  onr  de- 
cision in  Livingston  v.  Livingston,  173  X. 
Y.  377.  81  L.H.A.  800,  93  Am.  St  Rep. 
600,  ee  N.  E.  123,  is  as  applicable  to 
the  present  case,  In  my  judgment  this 
appellant's  interest  in,  and  right  to,  the 
trust  provision  under  this  will,  were  safe- 
guarded by  the  Constitution,  and  may  n^ 
be-  impaired.  To  allow  the  statute  retro- 
active effect  is,  aa  I  have  before  observed, 
to  deprive  the  appellant  of  proper^  with- 
out due  process  of  law,  and  such  a  con- 
struction is  aa  unnecessary  as  it  is  viola- 
tive of  a  substantial  and  vested  right-  It 
is  not  a  question  of  exemption,  or  lessen- 
ing of  exemption.  It  is  a  question  whether 
that  may  be  taken  away  which  the  statute 
authorized  as  a  provision  by  a  testator 
when  making  a  final  disposition  of  his  ee- 
Ute. 
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Wife's  right  of  action  at  common  law 
against  one  selilng  drags  or  ilqooT 


Ttlentltr. 

Power  to  require  one  wbo  bas  caused 
an   injury   to   Identify   hlmaelt 

■■lealllmKtH. 

Limitation  applicable  to  bastardy  pro- 
ceedings or  action  to  compel  support 


iBcomvetent   persaaa, 

Inaane  asylnm  or  bospltal  tor  Insane 

as  a   nuisance 

InfMts. 

Liability  ot  parent  for  neceaaarlea  far- 
nlshed    minor    child   wbo    la    living 
away  from  the  parent's  home 
-40  L.R.A.(N.S.) 


Insane  narln^ 


laspeetloa. 

Haster'a  duty  i 

SEBVIKT. 

Rlgbt  of  Jury  In  criminal  case   to  de- 
termine  one's  age  by   inspection   or 


Collection  of  Insurance  policy  during 
iifetlaie  ot  teslator  aa  ademption  ot 
specific  legacy  thereof 

Jorisdlctioa  of  equity  to  enfoice  liabil- 
ity of  members  of  mutual  Insurance 


Enforceability  ot  promise  by  benefie- 
lary  to  pay  proceeds  of  life  insur- 
ance  to   tblcd    person 

Liability  of  Insurance 'company  for  neg- 
ligent delay  in  passing  upon  or  Issu- 
ing policy  until  after  loss 

Insurance,  In  name  of  partnerabip,  of 
property  the  legal  title  to  wblch  is 
In  the  name  of  Individuals 

Effect  of  sleeping  on  premises  to  pre- 
vent their  becoming  vacant  or  un- 
occupied  wllbin    Inaurance    policy 

Voluntary  exposure  to  unnecessary 
danger,  within  meaning  of  accident 
Insurance   policy 

Judicial  control  of  discretion  as  to  re- 
Instateoient  ot   Insured 

Acceptance  of  principal  aum  as  affect- 
ing the  right  to  Interest 


Wife'i  right  of  acllon  at  common  taw 
against  one  selling  drugs  or  llgtiar  to 
husband 

Duty  of  carrier  to  accept  liquor  for 
transportation  to  points  where  Its 
ssle  Is  prohibited  or  restricted 


Joint  cpcdllara  nnd  dcfttora. 

Contribution  between,  or  Indemnity  by 
one   to   another,    see   Contbibdtioit 

INb     IKDKMNITI. 

Character  ot  liability  of  several  per- 
sons whose  Independent  wrongs  of 
tbe  same  kind  contribute  to  enhance 
degree  or  extent  of  Injury  sustained 
by  plnlntllf 

Concluslveneaa  of  Judgment  against 
a  constractlTe  tort  feasor  In  a  sobs*, 
quent  action  for  contribotlon  or  in- 
demalty 


"Tic 
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Use  of  l«itlBl>tlT«  JoaniBlt  ti 
or  BuBtalB  enrolled  bill 


Llabllttr  lor  tort  tn  doiiiK  act!  aathor- 
Izpd  b;  Butttlitlng  Judsnieiit  which 
1b  afterwards  reTcned  IIST 

1  Valldltr    at    common    law    of  warrant 

of  attorne;  to  confeu  Jodgment  9GS 

Elfect  upon  luretr  of  JadKinent  tgalntt 

prlDclpal  698 

ConcluslTeneas  of  Jndunent  afalnit  a 
eonitructlffl  tort  feaaor  In  a  aobae- 
qneat  action  for  contribnllon  or  Is- 
demnitj  1172 

JWBk. 

UsBter'a  dnt;  to  loipect  Jnok  to  b« 
bandied    bj   •mplortca  SfiO 


I  of  t 


Belatlonsfalp  to  prlrate  corporation  or 
association  for  proHt,  Intereeted  tn  a 
criminal  progecutloD  which  will  dia- 
qnallfj   Juror 

Relationship  to  private  corporation 
or  nmoclatlon  for  prodt  which  will 
dIfiqnalKr  a  Jarar  In  a  civil  action  la 
which    It    la    Intereeted 

Competpncj  aa  Juror  of  emplo;ee,  or 
relative  of  employee,  of  partr  Or  pet- 
Bon  Interested  In  an  actloD 

Ker. 

TrsDBfer  of  Key  to  ree^tado  aa  de- 
llverj  of  poBBcaBlon   auBtalnlns  sift 


Labela. 

Valldltr    of    police    reffnlatlon    i 
branding  or  labeling  artldea  ol 


In  general,  aee  Lahdlobd  Am  Tinaht. 
LlabllitT  o(  leMor  of  railroad  for  die- 
lessee  against  sblp- 


Levlalatl've   I  •«»■!■. 

Use   of,    In   determlolDg   regularltj  of 
passage  of  enrolled  bill 

Libel  nnd  alttader. 

Charglag  one   with   exacting 
compcDBBtlon  for  goodi  or 
40  L.R.A.(N.8,) 


RegnlaMon  affecting  motlag  pictares        1 
Valldltr  and  effect  of   license  tax  oe 

DlBcrlmlnatloQ  axalnst  aonraldenlx. 
bj  statute  or  mnaldpal  oidlnance 
Imposing  license  or  occupation  tsi 

Rl^I  to  dlacrlmlnate  between  harm- 
leaa  In  legtalallon  regnlatlng  ped- 
dlers l: 


f  attorney,  see  ATToamiB. 

1   of  parchase  of  real  estate 
affecting  ■asnmptlon  of  I1«D  there- 


:.lMltBitlaB  at  BctloBa. 

Limitation  applicable  to  bastardr  pro- 
ceedings or  action  to  compel  sup- 
Does  time  of  notice  as  condition  oC 
municipal  liability  begin  to  run 
from  tbe  accident  or  from  tbe  Injnrr 
or  death 


Competency  as  Juror  of  emploree,  or 
relative  of  employee,  of  party  or 
person    Interested    In    an    action  ! 

Right  of  employer  who  has  been  held 
liable  tor  tort  of  or  npon  servant  or 
cootrsctor,  to  recover  over  from  the 
actaal  wrongdoer 

TalMltr  Of  agreement  by  employee  not 
to  engage  in  competing  business,  as 
affected    by    Its    scope    In    time    and 


Constitutionality   of   legislative  llmiU- 

tlon  of  hours  of  labor 
Power  of  state  coart  to  enforce  right 

under    Federal    employer's    liability 


ant 
Right  of  employee  to  rely   on  statute 

requiring  signal  to  be  given  by  train 

apptoaehlug  eroasing  1 

Liability   of  master   for   Injni?   to   an 

'emergency  asilstant  1 

Liability    of    master    for    Injury    from 

detect  In  simple  tool 
Duty  of  master  to  Inspect  Janh  to  be 

handled  by  easployees 
Uaater's   dnty    to    Inspect   aa   affected 

Iiy    tact    tbat    inatmmcntalUT    was 

purchase  from  reaponslble  dealer        t 
Duty   of   nuBter   to   prov" 


help 
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LlabUltj  at  DiBBter  for  fallar*  of  for«- 

DUB    ta  dMlgnate   enonEh    handi    to 

perform  work 
LUblllty    of   miBter   for    negll^ace   of 

■nperrlBlns  emplojce  coiplojed     par- 

■aant  to  atatnte 

UajheiD  ai  dependlns  upon  ths  means 
or  hiatmment  lued  to  Inflict  the 
iajiii7  lisa 

miMiB. 

Are  itata  mllttlai  inbleet  to  the  Ar- 
tlelea  of  War  of  tbe  Dnlted  State*     B64 


Chattel  mortsaiB,  see  Chatto.  Hort- 


0  lecaTe  monej  adTsnced  to 
PTOpert;  ai  a  pnrchasa 
moDej  mortsags 
Readaalon  of  purebtM  of  real  eatate 
ai  aSectlDK  aBBamptlon  of  mort- 
gage o[  lien  tbereoQ 
Bight  of  one  In  poaaeaalon  claiming 
noder  Toid  foredoanre  lale 


war,  w 
RIgbt   of  manlclpnltty  to   recorer   ta- 

demDltr   or    coDtrlbntlon    from    one 

for  wboH  fort  It  baa  been  beld  liable  I 
Does  time   of   notice  ai   condition   of 

mnnlelpal  llabltltj  begin  to  ran  from 

tbe  accident  or  from  the  Injnry  or 

death 
Power     of    nuDlctpallty    to    regulate 

brlckjarda 


HeceaaaFlvB. 

Fumlshed   to 


minor,  k«  Paum  amt 


Injurir  on  defectlre  high  war,  see 
Joint  Ilabllltr  for,  see  Joift  Cuhitobb 
or  master  or  servant,  see  Uastbb  axo 
Liability     of     tnonldpalltr     for.     see 

UUHICIPaL  COBFOBATIOHa. 

40  L.R.A.(N^.} 


Of  pbjaldan,  see  PHTBiciaNS  am  Sn- 
Proxlmate  cause  of  Injurj,  see  Pgosj- 

Of  street  rallwar  company,  see  Btsibx 
EUiLwaiB. 

Power  Dl  equity  to  take  Jarlsdictlan  be- 
cause of  multiplicity  of  actions  at 
law    for   personal    iDjuries   growing 

In  aerrlng  unfit  food 

Blgbt    of    wife    to    sue    for    peraonal 

Injury  to  bosband 
Power  to  require  one  wbo  bas  caused 

an   Injury   to   Identify   himself 


Blgbt  of  eoart  to  grant  new  trial  on 

Ita  own  motion,  or  on  gronudB  other 
then  those  urged  by  the  moving 
party 

Becovery  for,  in  eminent  domain  pro- 


I>oes  time  of  notice  t«  eoudltlan  of 
mnnidpal  liability  begin  to  run  from 
the  accident  or  from  ths  Injury  or 
death 


BdwIIuk  alley  as  a  nutsaui 
Insane   aaylum  or  hospltaJ 

as   H  nuisance 
Power    of     muntctpall^ 

brickyards 


Parent  >Bd  cklld. 

Liability    of    parent    for 

tumlsbed  minor  child  who  I*  living 
■way  from  tbe  patent's  boms 

Park  atrlpa. 

Liability  for  Injury  by  defect  or  ob- 
struction in 

PartMcrafel*. 

InBurance,  la  name  of  partnership, 
of  property  tbe  legal  title  of  which 
Is  in  fbe  name  of  IndlvldoaU 

Effect  of  erroneoasly  descrlblns  defend- 
ant In  process  as  a  corporation  In- 
stead of  an  Individual  or  partner- 
ablp,  M  no*  vena 

...LnOO' 


Tc 
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1   forfcltnr* 


Peddl»n. 

RiEhl  to  dlMrlmlnate  between  binn- 
iesa  article  !■  letttlaltoD  regalatlng 
peddlen  1201 

PerJuiT  >•  aSected  by  iDTalldltj  of 
proctratag  In  wbicb  tecttmony  la 
taken  24& 

Phralctaaa   and  saraeoBa. 

Uabllitr  of  maiter  for  negligence  of 
pbjalclan  or  iurgeoa  emplojed  at 
maater'i    cxpenae    to    attend    aerT- 


Bj  banbnipt,  aee  BiNKattprcT. 

Pvlaelpal   and   mgtat. 

At   to  brokera.  ace  BaoEiaa. 

Blgbt  of  one  bar  log  eiciualre  aalea 
■gencr  wltblD  tiven  diitrlct.  to  com- 
mtiBlona  oQ  aales  made  b7  anotber 
ontalae  ot  tbe  dlattict  to  a  realdent 
thereof 

Frlnelpal  aad   aarety. 

AdmlaaiblllCr  agalnat  auretle*  on  bond, 
of  atatementi  bj  principal  after  ex- 
piration of  term  of  once  or  em- 
ployment 

Effect  upon  auretj  of  judgment  agalnrt 
principal 

Decree  directing  tranafei  of  fund  bT 
executor,  admlntitrator,  or  gnardlan 
to  bimself  In  anotber  flductarr  capac- 


It7.    a  a    affecting    Ilabllttr    of    hla 

aoretlea 

leo 

attending  achool 

Toter  wbile 

Seatea«. 

ancea  u  tbe  proximate  eaoae  ot  Id- 

Of  coDTlct.  aee  CaimsAL 

Law. 

condltlon 

040 

Slaadar. 

See  LiBKb  aHb  SUVDU. 

Pablle  Inaprovenienta. 

LlBbllltjr   of   railroad   rlgbt   ot  war   to 

aBBCument  for  local  ImproTement 

036 

Becovery  tor,  In  eminent 

domain  pfo- 

ceedlnga 

tbe   co»t   of   wblcb   maj   be   antased 

RgalniC  trlbutorj  property  upon  tbe 

Soldiers'  heme. 

baalB  ot  apeclal  bcDeflt 

178 

Acquiring   reatdence  •■   a 

TOtM  wbUe 

Tahlle  InalllDdOB. 

an    Inmate   of 

Acquiring  residence  ai  a  »otet  wbUe 

an  inmate  ot 

16S 

A  a   bBBlB   for   aanwament. 

aee   pcnic 

BeC  UokTOAan. 

RwcciSe   levaor. 

Condemnation     of     property     by,     lee 

Ademption  ot  aee  WiUA 

Rlgbt      to      compenaatlon      for      cooae- 

SD«Bd thrift  tFBBta. 

qiientlal     damaReB     to     property,     no 

Bee  TEUBTS. 

part  of  which  1b  taken,  from  amoke. 

nolae,  dust.  etc..  Incident  to  Ordinary 

Statolv  af  traada. 

Liability  of  railroad  rlgbt  of  way  to 
agaeBBment    tor    local    Improfement    S3S 

Bight  of  employee  to  rely  on  statute 
requiring  lignal  to  be  glTen  by 
train  approaching  croaalng  IIOS 


Ek«  Bboiibs. 


:,  aee  VanDoa  aud  Pim- 


Robbery. 

Ab  affected  by  right,  or  belief  is  rlgbt; 
to  property  aongbt  to  t>e  lecnred 


Charging  one  with  exacting  excenlve 
compenaallon  for   gooda.  aa   libel 

Aaslgnment  or  tranater  of  pnrcbaaer'B 
Intereat  under  a  conditional  nle 

Bight  ot  Tender  In  conditional  Bale  to 
recorer  property  aa  affected  by  hla 
knowledge  that  tbe  purchaser  In- 
teaded  to  make  an  uolawfol  nae  of 


Bee  CoHTUcra. 


,  Goot^lc 
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street  r>IIw>rB. 

LtabUlty  of  (treet  ralltraf  companj  to 
one  hit  bf  iwlnf  of  ear  at  cam 


Rtsbt  to  consider  accrued  t«ici  In  as- 
slcnins  dower  or  flilug  It*  cash  . 
Talue  606 

Aucnment  after  deatli  of  owner,  of 
taiM  omitted   dnrlog   bla   lifetime       927 

Torts. 

Contribution  between  Joint  tort  feaiora, 

■ee     CONlHIBDTION     X«0     IHOIHNITT. 

la  Eeneral.  mee  NEai.uiaNCB. 

Ltabllltj  of  cDcera  or  director*  to 
corporation  tor  imouDt  It  bae  been 
compelled  to  pa;  because  of  their 
tort  1102 

Liability  for  tort  In  doing  acts  aii- 
tborlied  by  aubslstlng  Jadgment 
which  18  afterwurdB  rereraed  IIBT 

Power  of  equity  to  take  JuriBdlctlon 
t)ecauBe  of  multiplicity  of  actions  at 
law  for  personal  Injuries  growing 
out   of  a   single   tort  404 

Traata. 

EnlorcMblllty  of  promise  by  benedciary 
to  pay  proceeds  of  life  Insurance  to 
third   person  693 

Constitutionality  of  statute  subjecllng 
aptndthrlft  trust  to  debts  1316 


a  or  anion  terminal 


Of  Insured  premises,  ace  Insdukci. 


of  purcbtse   of  teal   estate 
aa  affecting  assamptlon  ol  mortgage 
or  lien  tbereon 
40  L.R.A.(N£.] 


RIgfat   ( 

to  rely  on  tbe  atatnte  of  fraoda 
against  contract  by  bla  rendor  with 
a  third  peraon 

Tlbntlon. 

ceedlncB 


In  eminent  domain  pro- 


Walnr. 

Of  privilege  as  to  communication  be- 
tween hnsband  and  wife  by  calling 
one    spouse    as    a   witness   for    tbe 

WarrKBt  of  BttoraeT- 

Validity  at  common  law  of  warrant  at 
attorney  to  confess  Judgment  I 

Water*. 

Uabllity  for  reopening  or  cleaning 
out  drain  or  natural  water  war  after 
liody  of  surface  water  has  accumu- 
lated- 

IHscont Inning   eervlce   to   compel   pey- 


t  of   1 


r  bills 


l-llla. 

Disposal.   10. 

B,    o 

Ject-matte 

payment  of  dc 

ademption 

'of  a 

Bpecitlc  legacy 

Tise 

Change    In 

subject-matter    or 

tutlon     01 

er     property 

ademption 

of  a 

spedfle  legacy 

I  of  Inaoraace  policy  during 
lifetime  o(  testator  as  ademption  of 
specific  legacy  thereof 

WitHeaBCB. 

Waiver  of  privilege  u  to  communi- 
cations between  husband  and  wife 
by  calling  one  spouae  as  a  witness 
lor    the    other 

'Writ  •■■!  praceaa. 

Effect  of  erroneoosly  describing  de- 
fendant In  process  M  a  corporatlos 
Instead  of  an  Indivldnal  or  partner- 
ahlp,  or  flee  vtrtit 


„Gooi^lc 


bvGooi^lc 
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HOTM  ABB  IKDBZBD  B7  THB  WORD  "AUROTATID"   AVTEB  TBB  FABAOBAm  TO 
WHIOB  THBY  AFPLT. 

(Separate  Index  to  Kotea  Precedes  this.) 


ABATBaiBNT  AND  REVIVAIi. 

Sequiring  defendant  to   withdnw   an- 
swer on  merits  in  order  to  plead 
former  suit  peoding,  we  Pleading, 
6. 
The  peudenc7  of  an  action  for  abao- 
Inte  divorce  in  one  county  does  not  pre- 
clude defendant  from  instituting  an  action 
in   the  county  of  lier  residence,   being   an- 
otber  county   in  the  same   state,  for  a  di- 
vorce from  bed  and  board,  where  slie  has 
■ought  no  affirmative  relief  in  the  former 
suit.    Cook  V.  Cook,  40:  83,  74  S.  E.  639,  — 
N.  C.  —.  [Annotated) 


»  Appeal  and  BrroT,  3. 


13. 

ACCORD  AND  BATIBFACTTION. 

1,  The  fact  that  receipt  for  payment  of 
an  account  (or  work  and  labor,  without  in- 
terest on  the  same,  may  have  been  given 
under  protest  by  the  creditor,  does  not 
change  the  legal  effect  of  his  act  so  as  to 
enable  him  to  maintain  a  snbsequent  sep- 
arate suit  to  recover  the  interest.  Bennett 
V.  Federal  Coal  &  Coke  Co.  40:  388,  74  S.  B. 
418,  —  W.  V«.  — . 

2.  The  common-law  rule  that  payment 
t   debtor,   and   receipt  by  the  creditor, 

i  than  is  due  upon  an  undis- 
puted, liquidated  demand,  is  not  satisfac- 
tion of  the  debt  although  the  creditor 
agrees  to  accept  it  ss  such,  is  inapplicable 
to  a.  balance  claimed  for  interest  on  the  im- 


by  a  < 
of  a  h 


the  creditor  has  accepted  certain  notes  and 
a  check  in  payment  of  the  account,  without 
including  interest.  Bennett  v.  Federal  Coal 
t  Coke  Co.  40:  588,  74  8.  E.  418,  —  W.  Va. 

3.  Where  one  to  whom  is  owing  a  sum 
of  money  for  work  and  labor  accepts  cer- 
tain notes  and  a  check  in  settlement  of  the 
account,  giving  his  receipt  therefor,  without 
including  interest  on  the  account  previoua 
40  L.R.A.(N,8.) 


to  the  data  of  the  settlement,  there  being 
no  expreas  contract  on  the  part  of  the 
debtor  to  pay  interest,  a  separate  action  to 
collect  such  interest  cannot  be  maintained. 
Bennett  v.  Federal  Coal  &  Coke  Co.  40:  588, 
74  8.  E.  418,  —  W.  Va.  — .         (Annotated) 


ACID. 

Use  of,  to  disfigure  person,  aee  Uay- 

AOKNOWIjEIDGHENT. 

If,  after  a  wife  haa  been  privily  ex- 
amined as  to  her  signature  to  a  deed  which 
baa  not  been  signed  by  her  husband,  and 
before  the  certificate  of  examination  haa 
been  indorsed  on  the  instrument,  she  obtains 
possession  of  it  and  erases  her  sien&ture,' 
the  authority  to  attach  the  certificate  ia 
terminated,  and  the  deed  will  be  void  if  the 
husband  subsequently  affixes  her  signature 
and  his  own  to  the  instmment,  and  causes 
the  certificate  of  acknowledgment  to  be  at- 
tached thereto.  Eldridge  v.  Hunter,  4o;6aS, 
143  S.  W.  892,  —  Tenn.  — . 


Estoppel  by,  see  Estoppel,  S,  4. 

ACTION   OR   SUIT. 

Abatement  of,  see  Abatement  and  Se- 

Appearance  in.  see  Appearance. 
By  stockholder  of  corporation,  aee  Cor- 
porations, 13. 
As  to  parties,  see  Parties. 

1.  A  purchaser  of  land  may  rely  upon 
the  statute  of  frauds  to  invalidate  a  parol 
contract  for  its  conveyance  made  between 
his  vendor  and  one  claiming  adversely  un- 
der such  parol  contract.  Collins  v.  Lackey, 
40:  883,  123  Pac.  1118,  31  Okla,  778. 

(Annotatcdj 

2.  An  action  to  compel  the  father  of  a 
bastard  to  contribute  to  its  support  is  civil, 
and  not  ^verned  by  the  statute  of  limita- 
tions limiting  the  time  for  bringing  pro- 
ceedinBS  of  a  quaai   criminal   or   penal   nn- 
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ture.     State  ex  rel.  Patterson  t.  Pickering, 
40:  144, 138  N.  W.  105,  ~  B.  D.  — . 

(Annotftted) 
3,  A  cBUie  of  action  againBt  two  jointly 
for  obstructing'  a.  stream  cannot  be  joined 
nitli  otber  eaUBCB  againBt  Buch  persons  and 
others  severally  for  acts  contributing  to 
such  obatructioD.  Willitm  Tackaberry  Co. 
V.  Sioux  City  Service  Co.  40:  loa,  132  N.  W. 
945,  —  Iowa,  — . 


ADHI*flSTRATION. 

Of  decedent's  estates,  see  Executors  and 
Administrators. 


ADULTERATION. 

Statute  as  to  sale  of  adulterated  cotton 
seed  meal,  see  Statutes. 


AGE. 

Determination  of  age  by  inspection 
court,  see  Evidence,  10. 


AI/TERATION  OF  INSTRUMENTS. 

Freaumption  and  burden  of  proof  as  to, 

see  Evidence,  T. 
ETidence    on    question    of   time    when 
alteration  was  made,  see  Evidence, 
27. 
At  «ommoD  law,  the  alteration  of  the 
dat«  of  a  promissory  note  is  a  material 
■Iteration;  and  when  made  by  one  not  a 
stranger  to  the  obligation  will  avoid  it  as 
to  all  parties  not  consenting  thereto.    60- 
dine  T.  Berg  (N.  J.  Err.  ft  App.),  40:  65, 
82  Atl.  901,  —  N.  J.  — . 


AMMONIA  TANK. 

Injury  to  employee  working  on,  from 

escape  of  gas  from,  see  Master  and 
Servant,  11. 

AMUSEMENTS. 

Duty  of  carrier  to  furnish  special  trains 
to   amusement   park,  see  Carriers, 


ANNEXATION. 


Jurisdiction  of  state  courts. 

1.  An  order  of  the  county  court  re- 
quiring an  administratrix  to  inventory  cer- 
tain stock  as  the  property  of  the  estate  be- 
ing administered  by  her  is  of  such  a  nature 
that  an  appeal  lies  therefrom  to  the  district 
court,  under  a^  constitutional  provision  that 
appeals  may  be  taken  from  the  judgment 
of  the  county  court  in  all  cases  arising 
under  its  probate  jurisdiction,  in  the  same 
manner  as  was  provided  by  the  laws  of  the 
territory  of  Oklahoma  at  the  time  of  its 
admission  as  a  state  for  appeals  from  the 

Crobate  to  the  district  court,  when  such 
LWs.  which  were  by  another  constitutional 
provision  expressly  continued  in  force,  pro- 
vided for  appeals  from  judgments,  orders, 
and  decrees,  Apache  State  Bank  T.Daniels, 
40:  goi,  121  Pac.  237,  —  Okla.  — . 
DIstnlBsal. 

2.  The  court  will  exercise  discretion  ss 
to  striking  appellant's  argument  in  a  crim- 
inal case,  for  failure  to  comply  with  the 
rules  as  to  preliminary  statements,  when 
the  question  is  not  raised  until  final  sub- 
mission.  Iowa  City  v.  Glaaaman,  40:851, 
136  N.  W.  88B,  —  Iowa.  — . 

3.  The  court  will  exercise  discretion  as 
to  striking  the  abstract  for  a  failure  to  com- 
ply with  the  rules  as  to  numbering  the 
lines,  where  the  case  is  before  it  for  final 
determination  and  the  entire  abstract  is 
so  short  that  no  inconvenience  could  have 
been  caused  by  the  omission.  Iowa  City  v. 
Glassman,  40:  85a,  130  N.  W.  899,  —  Iowa, 

Who  may  complain. 

4.  Parties  failing  to  appeal  from  an  or- 
der withdrawing  from  the  jury  the  issues 
presented  by  certain  counts  of  tae  complaint 
cannot,  in  case  of  a  disagreement  aa  to 
the  other  counts,  which  necessitates  a  new 
trial,  question  on  appeal  from  Uk  second 
judgment  a  ruling  that  such  conata  hare 
been  eliminated  from  the  ease,  it  no  sepa- 
rate appeal  was  taken  therefrom.  Frohordt 
Bros.  V.  Duff,  40;  143,  136  N.  W.  809,  — 

Presnmptione. 

6.  A  finding  by  a  single  justice  that  the 
law  of  a  foreign  state  iB  the  same  aa  the 
local  law,  which  is  founded  entirely  upon 
decisions  of  the  courts  of  such  state,  creates 
no  presumption  in  its  favor  when  it  is 
renewed  by  the  law  court.  Old  Dominion 
Copper  Min.  ft  Smelting  Co.  v.  Bigelow. 
40:  314.  89  N.  E.  IBS,  203  Mass.  169. 

6.  Where  a  judgment  has  been  entered 
by  default,  and  a  timely  application  is 
made  to  set  aside  the  default  and  permit 
an  answer  to  the  merits  to  be  filed,  and  such 
answer  discloses  upon  its  face  a  good  and 
meritorious  defense,  as  a  general  rule,  if 
there  be  any  reasonable  doubt  on  the  mat- 
ter, it  wil  be  resolved  in  favor  of  granting 
the  application  and  allowing  a  trial  upon 
the  merits  of  the  case;  and  on  an  app(«l 
from  an  order  granting  such  an  application 
every   reasonable   presumption    will    be   in- 
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a  the  merits  of 
Humph'reja  v.  Idaho  Gold  Mines 
Development  Co.  40:817,  120  Fae.  823,  El 
Idaho,  126. 
What  reviewable  generally. 

7.  Where  the  question  presented  goes 
only  to  the  jurisdiction  of  the  trial  court  to 
enter  the  judgment  sought  to  be  vacated 
under  a  special  appearance,  the  appellate 
court  will  consider  only  tbe  jurisdictional 
question  raised,  and,  on  determining  that 
the  trial  court  had  jurisdiction  to  enter  the 
judgment,  the  decision  of  the  trial  court  re- 
fusing to  vacate  the  same  is  affirmed.  Gold- 
stein T.  Peter  Fox  Sons  Co.  40:  566,  13S  N. 
W.  180,  —  N.  D.  — . 
Discretionary  matters, 

8.  There  is  no  abuse  of  discretion  in 
sustaining  a  motion  to  strike  an  amendment 
of  the  answer,  filed  after  all  the  evidence  ' 
adduced,  to  make  the  pleading  conform 
thereto^  Bradburjr  v,  Chicago,  R.  I.  &  P. 
R.  Co.  40:  684,  128  N.  W.  1,  14»  Iowa,  Gl. 

0.  It  is  not  an  abuse  of  discretion  for 
a  trial  judge  to  permit  the  filing  of  a  sup- 
plemental answer  after  a  heanng  on  the 
merits,  which  sets  up  a  decree  of  a  court 
of  last  resort  in  another  state  claimed  to 
be  ret  jtidieala  of  the  matter  in  contro- 
versy, although  the  decree  of  the  lower 
eoort,  which  wag  afflrmed  by  the  decree 
sought  to  be  set  up,  had  been  entered  be- 
fore such  hearing.  Old  Dominion  Copper 
Min.  t  Smelting  Co.  v.  Bigelow,  40:314, 
89  N.  E.  193,  203  lilass.  159. 

10.  In  a  suit  for  damages  for  injury  to 
land  by  the  damming  hack  of  the  water  of 
a  river  at  a  certain  date,  the  court  may, 
in  its  discretion,  exclude  evidence  as  to  the 
precipitation  at  another  date  for  the  pur- 
pose pf  explaining  conditions  shown  in  pho- 
tf^aphs  taken  at  the  time,  the  matter  be- 
ing on  a  collateral  point.  Hufnagle  v.  Dela- 
ware &  Hudson  Co.  40:  983,  76  Atl.  205, 
227  Pa.  476. 

11.  Where  an  application  is  made  to  set 
aside  a  judgment  entered  by  default  and 
permit  an  answer  to  be  filed,  it  the  facts 
diseloHed  by  the  showing  involve  purely  a 
question  of  law,  it  will  involve  no  discretion 
on  tbe  part  of  tbe  court,  and  must  be  de- 
termined solely  upon  the  question  of  law 
raised;  hut  where  it  presents  a  question  of 
fact  aa  to  tbe  diligence  of  the  party,  or  his 
having  been  taken  hy  surprise,  or  being 
mistaken  in  matter  of  fact,  tbe  application 
win  appeal  to  tbe  discretion  of  the  court; 
and  an  appellate  court  will  not  disturb  the 
exercise  of  that  discretion,  unless  a  clear 
abuse  thereof  is  shown.  Humphreys  v. 
Idaho  Gold  Mines  Development  Co.  40: 
817,  120  Pac.  823,  21  Idaho,  126. 

12.  Denial  of  a  change  of  venue  for  prej- 
udice is  not  a  ground  for  reverssl  unless  it 
clearly  appears  that  the  trial  court  abused 
its  discretion,  which  does  not  appear  when 
a  satisfactory  jury  was  ohtnined  after  tbe 
examination  of  twenty -eight  men  only 
eight  of  nhoin  were  excused  for  cause. 
State  V.  Herold,  40:  H13,  123  Pac.  1076,  6B 
Wash.  664. 
40  L.R.A.(N.S.) 


Questions  not  raised  below. 

13.  The  defense  that  some  of  several 
persons  sued  jointly  for  turning  surface 
water  onto  another's  property  did  not  par- 
ticipate in  the  wrong  cannot  be  raised  for 
tbe  first  time  on  appeal.  Martin  v.  Schwert- 
ley,  40:  160,  136  N.  W.  218,  —  Iowa,  — . 
Errors  wkived  or  cured  below. 

14.  Objections  to  incompetent  evidence 
are  waived  by  permitting  the  witness  sub- 
sequently to  testify  witliout  objection  to 
the  facts  sought  to  be  elicited  by  it.  Wicker 
V.  Jones,  40:  69,  74  S.  E,  801,  —  N.  C.  — . 

16.  Error  in  admitting  incompetent  evi- 
dence is  jraived  by  subsequently  admitting 
tile  fact  which  It  is  offered  to  estsblisli. 
Wicker  v.  Jones,  40:  69,  74  S.  E.  801,  —  N. 
C.  — . 

16.  An  instruction  authorizing  a  recovery 
against  a  master  for  injury  to  a  servant  if 
he  did  not  provide  a  sufficient  number  of 
men  to  do  the  work  safely  is  not  cured  by 
B  further  instruction  that  the  way  to  de- 
termine whether  or  not  he  was  negligent 
was  to  determine  whether  or  not  he  acted 
as  an  ordinarily  prudent  man  would  have 
acted  under  tbe  same  circumstances.  Rosin 
V,  Danaher  Lumber  Co.  40:  913,  115  Pac. 
833,  63  Wash.  430. 

Review  ol  tacts. 

17.  Where  the  evidence  in  an  equity  pro- 
ceeding is  partly  oral,  the  finding  of  fact 
of  the  single  justice  will  not  be  disturbed 
by  tbe  law  court  unless  plainly  wrong. 
Old  Dominion  Copper  Min.  k  Smelting  Co. 
v.  Bigelow,  40:  314,  SQ  N.  E.  193,  203  Mass. 
159. 

18.  A  trial  court  cannot  be  said  to  be 
plainly  wrong  in  its  determination  that 
stock  of  a  corporation  was  intended  to  be 
issued  directly  to  tbe  general  public  sub- 
scribing therefor,  and  not  to  tbe  promoters 
to  be  sold  to  the  subscribers,  wbere  such 
intention  appears  from  the  contemporane- 
ous acts,  entries,  and  other  writings  with 
their  natural  inferences,  although  it  is  op- 
posed to  the  oral  testimony  of  the  pro- 
moters. Old  Dominion  Copper  Min.  t 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E. 
193,  203  Mass.  159. 

Grounds  for  reversal. 

10.  It  is  not  reversible  error  to  strike  out 
a  plea  of  the  statute  of  limitations  sought 
to  be  made  available  before  trial,  wbere  all 
facts  bearing  upon  the  availability  of  the 
pleading  are  stated  in  the  declaration,  and 
the   determination   of   the   court   upon   th» 


Friedman,  40:  i 


I  Fed.  1,  04  C.  C.  A. 


20.  The  admission  in  an  action  by  county 
commissioners  to  hold  a  railroad  company 
liable  for  personal  injuries  for  which  they 
had  been  compelled  to  pay,  because  of  a  de- 
fect in  a  highway  alleged  to  have  been  due- 
to  the  act  of  the  railroad  company,  of  aik 
sftreement  made  after  [he  accident  under- 
tHl''ng  to  relieve  the  railroad  company  from 
further  liability  after  making  certain  chan- 
a  highway,  is  not,  although  irrelev- 


ant,  prejudicial    < 


because   havini 
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tendency  to  prejudice  defendant's  case.  Bal- 
timore A  0.  R.  Co.  V.  Howard  County 
Comrs.  40:  117a,  73  Atl.  856,  111  Md.  176. 

21.  Tile  admission  of  incompetent  evi- 
■dence  is  not  reversible  error,  where  the 
finding  of  the  jury  is  amply  supported  by 
other  evidence  that  was  properly  admitted. 
Farris  v.  Southern  R.  Co.  40:  iiij,  68  S.  E. 
457,  161  N.  C.  483. 

22.  A  passenger,  having  a  right  of  action 
against  a  carrier  and  a  terminal  corpora- 
tion, cannot  be  said  to  have  suffered  no  in- 
jury by  a  direction  in  an  action  to  bold 
both  liable  for  his  injury,  that  a  recovery 
could  be  had  against  one  defendant  only, 
because  he  recovered  a  judgment  against 
the  terminal  company,  if  it  has  not  been 
satisfied.  Hunt  v.  New  York,  N.  H.  &  H. 
R.  Co.  40:  778,  fl8  N.  E.  787,  212  Mass. 
102. 

23.  It  ia  error  for  the  court'  to  instruct 
the  jury  that  they  might  consider  the  fail- 
ure of  plaintilT  in  a  libel  case  to  appear  as  a 
witness,  as  raising  an  inference  against 
him,  if  he  was  beyond  tlio  seas  and  there 
was  nothing  in  the  pleadings  or  evidence 
which  called  far  any  explanation  or  contra- 
diction on  his  part.  Astruc  v.  Star  Co.  40: 
7a  103  Fed.  631,  113  C.  C.  A.  409. 

24.  Refusal  to  affirm  requests  to  charge 
Is  not  reversible  error  if  the  points  are  suf- 
ficiently covered  in  the  general  charge. 
Hufnagle  v.  Delaware  k  Hudson  Co.  40: 
98a,  76  Atl.  205,  227  Pa.  470. 

26.  While  evidence  in  a  trial  for  homi- 
cide, tliat  the  witness  saw  the  deceased 
immediately  before  the  shooting,  and  knew 
that  he  did  not  make  any  motion  toward 
his  right  side  or  right  pants'  pocket,  is 
properly  evidence  in  chief,  the  admission 
thereof  in  rebuttal  where  it  is  contradic- 
tory of  evidence  given  by  the  defendant  is 
a  matter  of  discretion  of  the  trial  court, 
-and  does  not  constitute  a  ground  for  revers- 
aI  unless  an  abuse  of  discretion  is  shown. 
Hampton  v.  State,  40:  43,  123  Pac.  671,  — 
•Okla.  Grim,  Rep.  — . 

28.  A  promise  of  the  court  to  consider  a 
recommendation  by  the  jury  in  a  criminal 
•case  will  vitiate  a  verdict  of  guilty,  as 
tending  to  influence  the  verdict,  although, 
because  the  majtimum  penalty  must  be 
imposed  under  the  indeterminate-sentence 
law,  the  recommendation  was  of  no  utility. 
SUte  V.  Kernan,  40:  339,  135  N.  W.  362, 
—  Iowa  — ,  (Annotated) 

27.  Under  a  statute  giving  the  appellate 
court  in  a  trial  de  novo  of  probate  matters 
authority  to  order  a  trial  by  jury,  but  re- 
ijuiring  such  order  to  state  distinctly  and 
plainly  the  questions  of  fact  to  be  tried, 
it  is  error  for  the  court  which  has  thus 
ordered  a  jury  trial  to  submit  the  case  to 
the  jury  for  a  general  verdict;  but  the  ease 
should  not  be  reversed  tor  such  an  error, 
where  it  affirmatively  appears  that,  not- 
withstanding the  verdict  of  the  jury,  the 
trial  judae  reviewed  the  evidence  and 
reached  the  same  conclusion  as  the  jury. 
Apache  State  Bank  T.  Drsiels,  40:  901,  121 
Pac.  237.  —  Okla,  — . 

40  L.R.A.(N.S.) 


Jadgraent. 

28.  A  defendant  with  property  and  one 
who  does  not  intend  to  press  bis  appal 
are  not  entitled  to  free  transcripta  of  notes 
of  evidence  taken  at  the  triaL  State  t. 
Dewey,  40:  478,  136  N.  W.  533,  —  Iowa.  — . 

29.  The  reversal  of  a  judgment  awardtn; 
an  appropriator  a  certain  number  of  incbei 
of  water  from  a  stream  does  not,  where  no 
stay  of  proceedings  is  secured  on  appeal. 
require  him  to  make  compensation  to  oth^ 
claimants  in  tort  for  the  injury  caused  by 
the  use  by  him,  pending  the  appeal,  of  lb* 
quantity  awarded  him.  Porter  t.  Small, 
40:  1197,  120  Pac.  303,  —  Or.  — , 

(Annotated  I 

30.  An  undertaking  upon  appeal  from  a 
decree  awarding  the  right  to  use  a  certain 

Suantity  of  water  from  a  stream,  wfairb 
inds  appellant  to  pay  all  damages,  costs. 
and  disbursements  which  may  be  awarded 
against  him,  does  not  cover  the  loss  which 
the  prevailing  party  would  suffer  if  be  re- 
frained from  the  use  of  the  water  awarded 
him  pending  appeal.  Porter  v.  Smalt,  40: 
1197,  120  Pac.  303,  —  Or.  — . 

APPEARANCE. 

What  reviewable  on  appeal  from  judg- 
ment  jurisdiction  to  enter  which 
under  special  appearance  is  ques- 
tioned,  see   Appeal   and   Error,  7. 
Where  the  jurisdiction  of  the  conit 
over  the   person  of  the  defendant   is  chal- 
lenged  under    a    special    appearance    made 
pending   the   action    and   before    judgment. 
the  same  is  not  a  general  appearance,  and 
a   judgment   entered    by   default    is   valid. 
Goldstein   v.   Peter   Fox   Sons   Co.  40:  s*^ 
135  N.  W.  180,  —  N.  D.  — . 


ABSAUI/T  AND  BATTKRY. 

On  passenger,  see  Carriers,  7. 
Liability  of  master  for  assault  by  serv- 
ant, see   Master  and  Servant,  SO. 


ASSESSKBNTS. 

For    public    improvements,   aea   Publie 

improvements. 
Of  taxes,  see  Taxes. 


ASSIGNMENT. 

By  conditional  Tcodee,  of  his  interett, 
,  see  Sale,  3. 


ASSUMPTION  OP  RISK. 

By  servant,  am  Uastcr  and  Semrt 
14,  in. 

L ,     kCoo'^lc 
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J*.TTACHMENT. 

Oral  agreement  to  pay  debt  of  another 
to  prevent  attaelihient  of  his  prop- 
erty of  which  promisor  la  in  poa- 
eeution,   see    Contracts,    I. 

Jurisdiction  to  enter  judgment  for  de- 
fault, see  Judgment,  2. 

What  property  subject  to  attachment, 
Bee  LeTj'  and  Seizure. 

1.  Under  a  statute  giving  the  right  of 
attachment  to  a  landlord  to  enforce  a  lien 
for  rent,  whether  the  same  be  due  or  not, 
providing  it  becomes  due  within  one  jear, 
^vhen  the  person  liable  intends  to  remove 
-or    is   removing   his   property   or   crops,   a 

landlord  who  has  received  no  rent  from  a 
"tenant  holding  from  year  to  year  ia  entitled 
to  an  attachment  against  the  crops  raised 
on  the  farm  in  the  fall  of  the  year,  when 
the  tenant  is  engaged  in  removing  such 
orops  and  has  removed  part  of  the  same. 
Turner  v.  Wilcox,  40:  498,  121  Fac.  668,  — 
■OWa.  — . 

2.  Under  a  statutory  provision  that 
rent  due  farming  land  shall  be  a  lien  on 
the  crops  growing  thereon,  enforceable  by 
attachment,  and  providing  further  that 
when  a  person  liable  to  pay  rent  intends 
to  remove,  or  is  removing,  or  has  within 
thirty  days  removed,  bis  property  or  crops 
from    the   leased    premises,    the   person   to 


the   ] 


1  att&chment,  the  intent  of  a  ten- 
ant from  year  to  year  is  immaterial,  as 
affecting  the  right  of  the  landlord  to  at- 
tachment, nhere  such  tenant  is  engaged  in 
gathering  and  removing  the  crops,  and 
has  removed  j(«rt  of  the  same,  from  the 
fnrm  at  the  time  of  the  attachment.  Tur- 
h"--  v.  WilMX,  40:  498,  121  Pac.  658,  — 
Okla . 

ATTORNEYS. 

Payment   by   bank    of   draft    indorsed 
by  payee's  attorney,  see  Banks,  3. 

Letters  by  wife's  attorney  to  husband 
as     confidential     t  '     " 

see  Evidence,  16. 

Disbarment. 

1.  Immoral  conduct  is  no  ground  for 
disbarring  an  attorney  where  for  several 
years  after  it  occurred  he  has  lived  an 
exemplary  life.  Re  Sherin,  40:  801,  130 
N.  W.  761,  27  S.  D.  232. 

2.  Threatening  a  man  who  had  deserted 
his  wife  and  was  living  in  adultery  with 
another  woman  in  another  state,  with  crim- 
inal prosecution  and  extradition  unless  he 
secured  the  release  of  an  attachment  of 
property  left  by  him  in  the  state,  under 
a  note  which  he  had  given  his  paramour; 
and  gave  his  wife  a  bill  of  sale,  and  paid 
]m  the  sum  of  money  to  which  she  was 
juBtly  entitled,  is  extortion  for  which  an 
attorney  may  be  disbarred,  where  the  stat- 
ute deflnes  extortion  as  obtaining  property 
front  Rnother  with  his  consent,  induced  ' 
the  wrongful  use  of  force  or  fear. 
Sherin,  40:  801,   130  N.   W.   781,   27   S. 


-4aL.E.A.(N.S.) 


(Annotated) 


3.  Disbarment  proceedings  should  not 
be  begun  sgainst  an  attorney  for  a  crime 
not  connected  with  uis  work  as  sn  attorney, 
until  after  the  matter  has  been  disposed 
of  by  a  proper  criminal  proceeding,  fie 
Sherin,   40:  801,   130   N.   W.   761,  27   S.   D. 

Compensation;  lien. 

Statute  as  to  attorneys*  liens  as  re- 
stricting   right    of    contract,    see 
Constitutional  I«w,  12. 
Right  to  jury  in  proceeding  to  enforce 

attorney  s  Hen,  see  Jury,  1. 
Special  legislation  as  to,  see  Statutes, 

8. 
i.  Courts  of  law  as  well  as  of  equity 
have  jurisdiction  to  enforce  attorneys'  liena, 
under  a  statute  providing  that  any  court 
of  competent  jurisdiction  shall,  on  petition, 
adjudicate  the  rights  of  the  parties  and 
enforce  the  lien.  Standidge  v.  Chicago  R. 
Co.  40:  519,  BS  N.  E.  963,  264  111.  G24. 

5.  Money  paid  to  a  litigant  in  settle- 
ment of  a  claim  is  recovered,  within  the 
meaning  of  a  ststute  giving  an  attorneys' 
lien.  Standidge  v.  Chicago  B..  Co.  40:  51% 
es    N,   E.   963,   264   III.   624. 

6.  A  statute  permitting  attorneys' 
liens  to  be  enforced  in  any  court  of  com- 
petent jurisdiction,  by  petition  filed  in  the 
cause  of  the  client  wherein  the  employment 
Is  made,  does  not  violate  a  constitutional 
requirement  of  uniform  procedure.  Stand- 
idge v.  Chicago  S.  Co.  40:  sag,  08  N.  E. 
863,  Z64  111.  GZ4. 

AUTOMOBILES. 

Power  to  require  one  causing  Inju^  to 

identify  himself,  see  Crintinal  Law. 


1. 

Conditional  sale  of,  see  Sale,  1. 

Lease  of,  on  Sunday  as  defense  to  lia- 
bility for  injury  to  occupant,  see 
Sunday,  2. 

Sufficiency  of  verdict  in  action  for  In- 
jury, see  Trial,  7. 

1.  A   passenger   injured   by   an   ant«- 


of  the  automobile,  of  his  statutory  duty  to 
pass  to  the  left  of  the  car,  to  establish 
negligence  on  his  part.  Marsh  v.  Boyden, 
40:  s8a,  82  Atl.  393,  33  R.  I.  519. 

2.  That  the  driver  of  an  automobile 
passes  an  overtaken  vehicle  on  the  wrong 
side  does  not  impose  upon  him  a  greater 
degree  of  care  to  avoid  injury  to  pedestrians 
than  would  rest  upon  him  had  he  been  on 
the  proper  side.  Marsh  v.  Boyden,  40:  581, 
82  Atl.  393,  33  R.  I.  619. 

3.  A  passenger  is  not  negligent  in 
alighting  from  a  street  car,  knowing  that 
an  automobile  is  following  the  car,  if  it 
is  not  so  close  that  it  could  not  have  been 
stopped  by  the  exercise  of  ordinary  care 
and  prudence  on  the  part  of  the  driver 
before  it  reached  him.  Marsh  v.  Boyden, 
40:  58a,   82  Atl.  393,  33  R.  I.  G19. 


Goot^lc 
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BAMESUFTCY— BnxS  AKD  MOTES. 


BANKBUPTCY. 

Effect  of  Judgment  spiinBt  nmii  in 
bknkruptey  proceeding  to  which 
wife  )■  not  k  p^rtj  on  her  liabil- 
ity aa  his  auretf,  Bee  Judgment, 
10. 

1.  A  bankrupt  and  the  receiver  of  hia 
property  may  enter  into  a  nonwaiTer  agree- 
ment with  an  insurer  of  the  property  for 
the  purpose  of  securing  an  ■djUBtment  of 
a  claim  under  an  insurance  policy  which 
is  claimed  to  have  been  forfeited  because 
of  failure  to  comply  with  the  iron-Mtfe 
clause.  Day  v.  Home  Ins.  Cki.  40:  fis'i  6^ 
Wo.  M9,  —  Ala.  — . 

2.  'Ine  taking  possession  by  tlie  cred- 
itor, within  four  months  of  the  bankruptcy 
of  the  debtor  of  securities,  either  negotiable 
by  delive^  or  indorsed  in  blank,  which  the 
debtor  had,  prior  to  the  four  months'  period, 
set  apart  at  the  creditor's  request  in  a 
package  marked  "escrow"  for  the  creditor's 
account,  and  deposited  in  bis  safe-depoeit 
vaults  to  secure  his  drafts  upon  the  credit- 
or, notifying  the  creditor  of  the  transaction 
and  Bending  him  a  list  of  the  securities, 
which  were  approved  by  the  creditor,  is 
not  a  voidable  preference  under  the  bank- 
ruptcy law;  since,  after  taking  possession, 
the  creditor  may  be  regarded  as  holding 
Irath  by  way  of  mort||age  and  by  way  of 
pledge,  and  his  possession  may  be  regarded 
as  relating  back  to  the  time  when  his 
right  to  Mm  it  was  created.  Sexton  t. 
Kessler  &  Co.  40:  639,  172  Fed.  636,  07  C. 
C.  A.  lei.  (Annotated) 

BANKS. 

As  .bona    fide   purchaser   of   note,   see 

Bills   and   Notes,  3. 
Ademption    of    bequest    of    money    in 
bank,  see  Wills,  7. 
Ofllc«rs  and  agents. 

Imputing  to  bank  knowledge  of  oBtcials, 


I   Xotici 


3. 


1.  When  the  general  manager  of  a 
bank  accents  for  the  bank  a  promissory 
note,  payable  to  ita  order,  with  surety,  in 
the  place  of  another  note,  without  surety, 
and  as  a  part  of  the  transaction  of  ac- 
ceptance altera  the  date  of  the  new  note 
to  correspond  with  that  of  the  note  sur- 
rendered, the  bank  is  chargeable  with  the 
act  of  its  ofiicer  as  one  done  in  the  course 
of  the  business  of  the  bank  by  a  general 
afcent;  and  it  cannot,  as  to  nonconsenting 
obligors,  rely  upon  the  altered  note  as  evi- 
dence of  the  indebtedness,  and  at  the  same 
time  disavow  the  act  of  its  ofiicer  and  agent, 
and  claim  his  action,  to  be  that  of  a 
stranger,  or  beyond  his  authority.  Bodine 
V.  Berg  (N.  J.  Err.  &  App.)  40:  85,  82  Atl. 
Ml,  —  N.  J.  — . 

2.  A  bank  is  chargeable  with  the  gen- 
eral manager's  knowledge  of  the  fact  that 
it  holds  a  note  which  has  been  altered  by 
its  general  manager;  and  it,  with  this 
knowledge,  it  accepts  payments  on  account 
of  the  note,  and  subsequently  assigns  the 
note  as  altered,  such  acts  amount  to  a 
ratiflcation  of  the  act  of  the  manager  in 
40  L.R.A.(N.S.) 


altering  the  note.     Bodine  v.  Berg   (N.  J. 
Err.   t   App.)    40:  6s,   82   Atl.   801,  —  K. 

Payment  of  torgd  paper. 

Katoppel  to  claim  reimbursement  frosi 
bank,  see  Estoppel,  3. 

Notice  to  agent  of  forgery  aa  notice  to 
principal,  see  Notice,  2. 

3.  A  bank  which  cashes  a  draft  npoa 
indorsement  of  the  payee's  name  by  hi* 
attorney- a t-l aw,  who  has  it  in  his  posw^ 
sion,  is  bound  to  make  good  the  loea  to  tbf 
payee.  Brown  v.  People's  Nat-  Bank,  ^: 
657,  138  N.  W.  606,  —  Mich.  — . 

BARBERS. 

Kqual    protection    and    privileges    of, 

see  Constitutional  Law,  2. 
Statute  regulating  as  denial  of  liberlr 

or     property,     see     CoDStitutionil 

Law,   10. 
License  for  barber  business,  see  LicesK. 

1-4. 
Title  of  statute  regulating  business  of, 

see  Statutes,  6. 
Special  legislation  as  to,  see  Statute*. 

Prohibiting  students  in  barber  col- 
leges from  charging  for  their  work  dnricE 
the  two-year  period  which  the  instruclion 
is  required  to  cover  violates  a  consUIo- 
tional  provision  that  all  persons  shall  haie 
a  right  to  the  enjoyment  and  gains  of  their 
own  industry.  Moler  v.  Whiaman,  40:619, 
147  8.  W.  086,  —  Mo.  — .        (AnnoUtedl 


At  dangerous  place  in  highway,  see 
Contribution  and  Indemnity,  £. 

In  higbway  to  protect  park  strips,  m 
Highways,  3,  4. 

BABTARDT. 

Question  whether  action  civil  or  crim- 
inal, see  Action  or  Suit,  2. 

Limitation  of  time  for  action  to  con- 
pel  support  of  bastard,  see  Action 
or  Suit,  2. 


BENEFITS. 

As  basis  of 
provement, 
ments,  2. 


BILLS  AND  NOTES. 

Alteration  of,  generally,  see  Alteration 

of  Instruments. 
Alteration  of  note  by  agent  of  bank, 

see  Banks,  1,  2. 
Payment  by  bank  of  forged  draft,  we 

Banks,  3. 
Conflict  of  laws  as  to,  see  Conflict  af 

Laws,  2-4. 
Following    state    decisions    as   to,   an 

Courts,  14. 
Presumption   and   burden  «t  proof  » 

to,  see   Evidence,  6. 
Confession  of  judgment  on.  under  war- 
ranty of  attorney,  see  .Judgment,  I. 
Notice  of  forgery  of,  see  N'otii*,  2. 
1.  Aa    defined    by    i|    4626    and   4627. 


BLOOD  POISOKING— BUILDING   XKSPECTOR. 
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Oklahoma  Cotop.  Laws  1000,  a  "negotiable 
inBtrument"  U  a  written  pTamise  or  ™- 
queat  for  the  pajment  of  a  certain  aui 
monty  to  order  or  bearer,  and  must  be  made 
pajable  in  money  only,  and  without  any 
condition  not  certain  of  fulfilment.  Far- 
men'  Loan  &.  T.  Co.  v,  McCoy  &  Spivey 
Broi.  40:  177,  122  Pac.  126,  —  Okla.  — . 
Negotiability. 

2.  A  note  payable  in  instalments  three 
months  apart,  which  contains  a  stipulation 
that,  if  it  is  paid  within  fifteen  days  from 
date,  a  discount  of  5  per  cent  witl  be  al- 
lowed, being  uncertain  as  to  the  amount 
necessaij  to  satisfy  it  at  the  time  of  its 
esecution,  it  uon-negotiable.  Farmers'  Loan 
ft  T.  Co.  V.  McCoy  k  Spivey  Bros.  40:  177, 
122  Pac.  12B,  —  Oltla.  — .  (Annotated) 
IndonMtment  and  transfer. 

3.  The  fact  that  a  hank  which  has  pur- 
chased notes  from  a  horsa  dealer  baa  had 
more  than  twenty  auita  to  collect  the  n 
the  defenses  usually  being  that  the  horses 
were  not  satisfactory,  is  not  sufficient  to 
defeat  the  bona  lldea  of  its  purchase  of 
another  note,  so  aa  to  let  in  the  defense 
of  fraud  in  favor  of  the  maker.  Citizens' 
Trust  &  Sav.  Bank  t,  Stackhouse,  40:  454, 
74  S.  E.  977,  —  8.  C.  — . 

BX.OOD  POISONINO. 

Master's  liability  to  lerrant  for  blood 
poisoning  resulting  from  injury, 
see  Master  and  Servant^  6. 


Liability  on  peace  bond,  see  Breach  of 

Peace. 
Fraud    in    sale   of,   by   promoters. 

Corporations,  4. 
Pleading  and  proving  defense  in  action 

on,  see  Evidence,  4. 
Evidence  of  admisBions  of  principal 

action   on,   eee   Evidence,   14. 
Evidence  in  action  by  purchaser  to  hold 
promoter  liable  for  fraud,  see  EV' 
idence,  21-23. 
Of  personal  representative,  see  Execu- 
tors and  Administrators,  2. 
A  provision  in  a  surety  bond  aa  to 
the   frequency   with   which   the    principal'i 
books  shall  be  inspected,  supersedes  a  state- 
ment in  the  application  as  to  the  frequency 
with  which  it  shall  be  done.     United  Amer- 
ican F.  Ins.  Co.  V.  American  Bonding  Co. 
4o:«6i,  131  N.  W.  OM,  146  Wis.  673. 

BOWIjING  aixbt. 

Aa  nuisance,  aee  Courts,  4;  Municipal 
Corporations,  6;  Nuisances,  1. 

BOTCOTT. 

Charge  of,  aa  libel,  see  Libel  and  Slan- 
der, I. 

BREACH   OF   PBAOB. 

A  conviction  and  fine  for  being  dis- 
orderly, shooting  a  dog  in  a  street,  and  in- 
40  L.R.A.(N.8.). 


suiting  a  citizen,  does  not  lorfeit  a  peace 
bond  under  statutory  provisions  that  such 
bond  shall  be  required  upon  apprehension 
that  the  obligor  will  commit  violence  en- 
dangering human  lite,  or  a  felony,  or  an 
offense  against  the  person  or  property  of 
another,  and  will  be  forfeited  by  conviction 
of  a  felony  or  an  offense  constituting  a 
breach  of  the  peace.  Ball  t.  Com.  40:  1S6, 
147  S.  W.  953,  140  Ky.  200.         (Annotated) 

DRBAOH  OF  PROMISE. 

1.  One  who,  having  engaged  to  marry 
a  woman,  postpones  the  ceremony  because 
of  her  ill  health,'  undertakes  to  wait  a  rea- 
sonable time  for  her  recovery.  Travis  v. 
Schnebly,  40:  585,  122  Pae.  316,  68  Wash.  1. 

2.  A  man  is  released  from  his  promise 
of  marriage  if  the  other  party  to  the  con- 
tract becomes  ill  without  fault  of  either 
party,  after  the  promise  is  made,  and  fails 
to  recover  her  health  within  a  reasonable 
time  thereafter.  Travis  v.  Schnebly,  40: 
5B5,  122  Pac.  31S,  68  Wasb.  1. 

(Annotated) 

BRICK  KlhU. 

Mandamus  to  compel  permit  for,  aee 
Mandamus,  3. 

Prohibiting  erection  of,  within  city  lim- 
its, see  Municipal  Corporations,  4. 


On  appeal,  see  Appeal  and  Error,  Z. 

BROKERS. 

1.  An  offer  of  a  spsoifled  eommission 
for  the  sale  of  real  estate  at  a  certain 
price,  within  a  specified  time,  does  not  give 
the  broker  the  exclusive  agency  for  that 
period,  but  the  owner  may  effect  a  sale  him- 
self within  that  time  without  becoming 
liable  for  the  commission,  although  before 
ita  expiration  the  broker  produces  a  cus- 
tomer able  and  willine  to  comply  with  the 
terms  of  the  sale.  Hammond  v.  Mau,  40: 
ii4»,  124  Pac.  377,  —  Wash.  — . 

(Annotated) 

2.  Where  an  agent  employed  to  effect  a 
loan  has  diligently  performed  services  un- 
der the  employment,  but  is  prevented  from 
an  attempt  to  complete  the  transaction  by 
the  refusal  of  his  employer  to  accept  the 
loan,  he  is  entitled  to  recover  the  reason- 
able value  of  his  services,  even  if  he  has 
not  carried  the  matter  far  enough  to  have 
fully  earned  his  commissions.  Little  v. 
Liggett,  40:  39,  121  Pac.  112S,  86  Kan.  T4T. 

3.  An  agent  employed  "to  procure  a 
loan"  has  ordinarily  earned  his  commis- 
sion when  he  has  produced  a  person  will- 
ing and  able  to  make  the  loan  upon  the  pre- 
scribed terms;  and  his  claim  to  compensa- 
tion will  not  be  defeated  by  the  refusal  of 
such  person  to  complete  the  transaction, 
because  it  turns  out  that  a  material  repre- 
sentation made  by  the  employer  is  contrary 
to  the  fact.  Little  v.  Liggett,  40:  39,  121 
Pac.  112s,  86  Kan.  747. 


.,  «.  M.,,i«^J„g|^, 


BUILDINO  UATERUL8— CAKRtERS. 


BURIAL  EXPENSES. 

ibility  of  (i 
of  child,  I 


BUSINESS. 

Validity  of  agreement  to  refrain  from, 

see  ContractB,  4,  6. 
Continuance  of,  by  peraonal  repreaeiit- 

ative.  Bee  Executor!  and  Adminie- 

Charges  injurioui  to.  Me  Libel  and 
Slander,  1,  2. 

CAFES. 

Liability  for  Mrving  unfit  food,  lee 
Food,  I. 

CARBOLIC  ACID. 

Afl  an  "instrument"  used  to  disfigure 
another  within  meaning  of  statute, 
■«e  Mayhem. 


Appeal  and  Error, 

Injury  to  passenger  by  automobile 
when  alighting  from  street  car,  see 
Automobiles,  1,  3. 

Conclusiveness  of  decree  in  chancery 
against  lessor  and  lessee  railroad 
as  to  liability  of  lessor  in  subse- 
quent action  at  taw,  see  Judgment, 


1.  Neither  the  owner  of  an  amuBement 
park,  nor  special  groups  of  persons  desir- 
ing to  patronize  it,  can  compel  a  railroad 
company  to  furnish  special  trains  for  the 
USB  of  such  persons,  although  special  trains 
are  furnislied  for  persons  desiring  to  pat- 
ronize another  amusement  park  in  the  same 
vicinity.  Atchison,  T.  A  S.  P.  R.  Co.  t. 
Tiedt,  4o:  848,  196  Fed.  34B,  —  C.  C.  A.  — . 

2.  The  mere  fact  that,  at  the  instance  of 
a  railroad  company,  a  person  fitted  up  an 
amusement  parte,  will  not  require  the 
court  to  compel  the  railroad  company  to 
furnish  special  trains  to  convey  patrons  to 
the  park.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tiedt,  40:  848,  ISe  Fed.  348,  —  C.  C.  A.  — . 

3.  A  custom  to  furnish  special  trains  to 
transport  patrons  to  an  amusement  park 
under  contract  will  not  impose  the  duty 
upon  the  railroad  company  to  furnish  simi- 
lar service  without  contract.  Atchison.  T. 
4  S.  F.  R.  Co.  V.  Tiedt,  40:  &4S,  188  Fed. 
MS.  —  C.  C.  A.  — . 

Who  are  paesengera. 

4.  A  railroad  employee  permitted  by  the 
<'n{;ineer  to  ride  on  an  engine,  contrary  to 
1  tie  rules  of  the  company,  of  which  he  is 
■:o  L.R.A.(N.S.) 


ignorant,  is  a  licensee  toward  whom  the 
company  must  exercise  ordinary  care. 
GriiDshaw  v.  Lake  Shore  &  M.  S.  R.  Co. 
40:  563.  98  N.  E.  782,  205  N.  Y.  371. 

6.  The  statutory  prohibition  against 
riding  on  any  railroad  engine  or  freight  or 
wood  car  without  authority  or  permission  of 
the  proper  officers  of  the  company  does  not 
extend  to  one  to  whom  permission  has  been 
given  by  the  person  in  charge  of  the  engine 
or  car.  Grimshaw  v.  Lake  Shore  t  M.  S.  R. 
Oo.  40:  563,  08  N.  E.  762,  205  N.  Y.  371. 

6.  The  relation  of  one  purchasing  a 
ticket  at  the  station  of  a  terminal  corpora* 
tion,  and  the  carrier  whose  train  he  is  to 
take  and  which  is  by  law  compelled  to  u-:e 
such  terminal,  does  not  become  that  of  pas- 
senger and  carrier  until  he  is  about  to  en- 
ter the  carrier's  car.  Hunt  v.  New  York. 
N.  H.  ft  H.  R.  Co-  40:  778,  98  N.  E.  787,  312 
Mass.  102.  (Annotated) 
AsMnlt. 

Aeaanlt  on  consignee  of  freight  by  de- 
livery clerk,  aee  Master  and  Serv- 
ant, 20. 

7.  A  railroad  company  is  liable  for  an 
assault  by  its  station  agent  upon  a  passen- 
ger waiting  in  the  station  to  take  a  train. 
although  it  grew  out  of  a  discussion  con- 
cerning business  in  which  the  railroad  com- 
pany was  in  no  way  interested.  NeTille  v. 
Southern  B,  Co.  4">:  995,  H8  S.  W.  848,  — 
Tenn.  — .  (Annotated) 
Ueaenre  of  care   r«qnlred;    neeliffenM 

generally. 

8.  A  carrier  using  the  tracks  of  a  ter- 
minal company  which  has  statutory  authori- 
ty to  make  rules  for  the  use  of  its  station 
and  approaches  is  liable  for  injuries  to  per- 
sons awaiting  at  the  station,  by  its  failure 
to  obey  the  rules,  which  results  in  hacking 
a  train  through  a  fence  among  waiting 
passengers,  so  as  to  cause  a  panic  among 
ind  injury  to  them.  Hunt  t.  New  York,  N. 
H.  t  H.  R.  Co.  40:  778,  88  N.  K  787,  212 
Mass.  102. 

9.  A  terminal  company  whose  tracks  a 
railroad  company  entering  a  city  must  use, 
which  negligently  gives  an  order  as  to  the 
handling  of  a  train,  and  the  railroad  com- 
pany which  negligently  obeys  the  order,  may 
both  be  held  liable  for  a  resulting  injury  to 
a  waiting  passenger.  Hunt  v.  New  York. 
N,  H.  k  H.  R.  Co-  40:  778,  98  N.  E.  787,  212 
Mass.  102. 

Freight  carriers.  ■ 

Jurisdiction  of  suit  to  compel  carrier 
to  receire  property  for  transporta- 
tion, see  Courts,  1 ;  Interstate  Com- 
merce Commission. 

Loss  of  profits  as  element  of  damage* 
for  delay,  see  Damages,  7. 

Sufficiency  of  evidence  to  show  demand 
upon  carrier  far  siding  facilities, 
see  Evidence,  31. 

Assault  on  consignee  of  freight  by  de. 
liverv  clerk,  see  Master  and  Arr- 
ant, 20. 

Who  is  agent  of  consignee  for  purpose 
of  receiving  notice  of  condition  of 
consignment,  see  Principal  and 
Agent,  1. 
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Proiimkte   cause    of   loss   bj    flr«,   see 
Proximate  Csuse,  I. 

10.  A  rule  of  a  carrier  that  it  will  not 
carry  intoxicating  liquors  to  dr;  counties  of 
a  state,  when  it  undertakes  to  carry  to  wet 
'Counties,  is  unreasonable  and  void.  Louis- 
ville i.  N.  R.  Co.  T.  F.  W.  Cook  Brew.  Co, 
40:  7g8,  172  Fed.  117,  98  C.  C.  A.  322. 

1 1.  A  state  statute  forbidding  carriers  to 
bring  intoxicating  liquors  into  localities 
where  prohibition  laws  exist  is  no  defense 
to  a  proceeding  instituted  in  a  suit  against 
the  carrier  to  compel  it  to  accept  liquors  for 
tra Deportation  to  such  localities,  and  it  is 
immaterial  that  the  carrier  was  chartered 
in  the  former  state  and  has  covenanted  to 
ober  its  laws.  Louisville  &  N.  R.  Co.  t.  F. 
W.  Cook  Brew.  Co.  40:  798,  172  Fed.  117,  M 
C.  C.  A.  322.  (Annotated) 

12.  A  delivery  of  the  contents  of  a  car  bj 
the  carrier  to-  the  consignee  is  effected  bj 
placing  the  car  on  the  delivery  track,  and 
its  entry  by  the  consignee  for  the  purpose 
of  removing  the  contents  after  the  surren- 
der of  the  bill  of  lading,  although  the  prop- 
erty has  not  in  tact  been  taken  from  the 
car.  Rothchild  Bros.  v.  Northern  P.  R.  Co. 
40:  773,  123  Pac.  1011,  68  Wash.  527. 

.(Annotated) 

13.  A  consignee  of  proof  spirits  which 
accepts  a  delivery  with  a  container  leaking, 
and  in  removing  the  spirits  from  the  cai 
exposes  them  to  risk  of  fire,  cannot  hold  the 
carrier  liable  for  the  loss  due  to  a  conse- 
quent conflagration.  Rothchild  Bros.  r. 
Northern  P.  R.  Co.  40:  773,  123  Pac.  1011, 
68  Wash.  627: 

Ciovemtnental  control;  discri  ml  nation. 
Damages   for  wrongful   refusal   to  fur- 
nish siding  facilities,  see  Damages, 


ing  facilities,  see  Judgment,  4. 

14.  A  railroad  company  is  under  no  ob- 
ligation to  furnish  siding  facilities  to  ad- 
joining landowners.  Moser  v.  Philadelphia, 
H.  A.  P.  R.  Co.  40:  519,  82  Atl.  302,  233  Fa. 
269. 

16.  A  railroad  company  is  not  liable  for 
discrimination  in  siding  facilities,  made 
contrary  to  the  provieioiis  of  a  statute,  by 
its  lessee,  against  an  adjoining  mill  owner, 
after  the  lease  was  executed,  and  the  lessee 
had  gone  into  possession  of  the  property. 
Moser  y.  Philadelphia,  H.  £  P.  R.  Co.  40: 
519,  62  Atl.  362,  233  Pa.  SG9. 

(Annotated) 

CARS. 

Assumption  of  risk  hy  servant  unload- 
ing,  see   Master   and   Servant,   16. 


breach  of  contract,  see  Injunctio 


CAUSA  MORTIS. 

Gift  causa  morl 
M  L.R.A.IN.8.) 


CEHKTERIES. 

Prescriptive  right  to  maintain  burial 
lot  in  private  grounds,  see  Ease- 

The   conveyance   without   restriction 

or  establishment  as  a  private  burying 
ground,  as  provided  by  statute,  of  a  parcel 
of  land  on  which  burials  have  taken  place, 
destroys  the  right  of  the  relatives  of  the 
deceased  to  protect  the  graves  from  deee; 
cration.  Wooldridge  v.  Smith,  40:  7511  147 
S.  W.  1019,  —  Mo.  — . 

CERTIORARI. 

Certiorari  is  a  proper  remedy  to  re- 
view tlie  proceedings  of  a  court-martial, 
for  the  purpose  of  determining  whether 
it  exceeded  its  jurisdiction.  State  ex  rel. 
Poole  T.  Peake,  40:  354.  13B  N.  W.  197,  — 
N.  D.  — . 

CHALLENGE, 

Peremptory  challenge  of  jurors,  see 
Jury,  5,  7,  B. 

CHANGE  OP  GRADE. 

Condemnation  of  property  from  which 
to  take  materials  for,  by  railroad, 
see  Eminent   Domain,   0. 


CHATTEL  MORTGAGE. 

Oral  agreement  by  mortgagee ,  to  pay 
deljt  of  mortgagor  to  avoid  attach- 
ment of  property,  see  Contracts,  1. 

CHAUFFEUR. 

Which  of  two  persons  is  master  of,  sm 

Master  and  Servant,  1. 
Negligence  of,  see  Sunday,  2. 


COMITY. 

Right  of  court  to  take  jurisdiction  on 
ground  of,  see  Courts,  9. 

COMMERCE. 

Jurisdiction  of  state  courta  of  action 
under  Federal  employers'  liability 
act  relating  to  interstate  commerce, 
see  Courts,  9. 

Interstate  commerce  commission,  see 
Interstate  Commerce  Commission- 


COMMERCIAIi  LAW. 

Following    state    decisions    as    to,    see 
Courts,  14. 

COMMERCIAL    TRAVELERS. 

Discrimination   in   license   tax  41^  Ma 
License,  6.  .-  . 


Goo'^lc 
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COMMISSIONS. 

Of  broker,  see  Broken. 
To  mgent  generd));,  m«  Priocipal  kod 
Agent,  2. 

COMPENSATION. 

01  attorney,  aee  AttorneyB,  4-8. 

Of  broker,  see  Brokers. 

Of  agent,  tee  Principal  and  Agent,  2. 


CONDITION. 

To  mibaeriptioD  to  corporate  atock,  i 
Corporations,  11,  12, 


CONFLICT  OP  I.AWS. 

PreflumptEon  as  to  law  of  other  (tate, 
see  Evidence,  2. 

1.  A  state  Btatute  providing  that  a 
cause  of  action  which  haa  accrued  under  or 
bf  virtue  of  the  laws  of  any  other  state  or 
territory  may  be  sued  upon  in  anj  of  the 
courta  of  the  atBt«,  by  the  person  or  persona 
who  are  authoriz^  to  bring  and  maintain 
the  action  thereon  in  the  state  or  territory 
where  the  aame  arises,  merely  prescribes  the 
persons  who  may  sue,  and  does  not  enlarge 
the  cause  of  action.  Rochester  v.  Wells, 
Fargo,  &  Co.  Express,  40:  1095,  123  Pac. 
720,  —  Kan,  — . 

Necotlable  Instmmenta. 

2.  The  law  of  the  place  where  com- 
mercial paper  is  payable  governs  the  davs  of 
grace,  the  time  and  the  manner  of  making 
the  presentment,  the  demand,  and  the  pro- 
test and  of  giving  the  notice  of  dishonor. 
Guernsey  v.  Imperial  Bank,  40:  377,  188 
Fed.  300,  110  C.  C.  A.  278. 

3.  The  manner  of  giving  and  the  suffi- 
ciency of  a  notice  of  dishonor,  in  a  case 
where  commercial  paper  is  indorsed  in  one 
jurisdiction  and  is  payable  in  another,  is 
governed  by  the  law  of  the  place  where  it 
ia  payable.  Guernsey  v.  Imperial  Bank, 
40:  377,  188  Fed.  300,  110  C.  C.  A.  278. 

4.  The  laws  of  the  place  where  the  in- 
dorsement of  a  promissory  note  is  signed 
or  is  delivered  er-  that  it  becomes  a  contract 
govern  the  validity  and  extent  of  the  con- 
tract, and  therefore  the  necessity  of  some 
presentment,  demand,  protest,  and  notice  of 
dishonor.  Guernsey  v.  Imperial  Bank,  40: 
377,   188   Fed.   300,  110   C.   C.   A.   278. 

40  L.R.A.(N.S.} 


Cbrporate  matters. 

6.  The  liability  of  pramotera  to  the  cor- 

S oration,  for  transferring  property  at  a 
ctitious  value  to  it  in  exchange  for  stork. 
is  to  be  determined  by  the  law  of  the  plsn 
where  the  agreemenu  were  to  be  carrif-i 
out,  the  deeds  delivered,  the  stock  iemirJ. 
and  the  corporation  to  hare  ita  principal 
place  of  business,  altboueh  the  vote  «u 
thorizing  the  purchase  of  the  property  from 
the  promoters  in  exchange  for  stock  vi« 
passed  in  another  state.  Old  Dominion  C  ip- 
per  Min.  &  Smelting  Co.  v.  Bigelow,  40:314, 
89  N.  E.  193,  203  Mau.  169. 
Torts. 

0.  Ad  action  for  death  by  wrongful  an 
brought  under  the  statutes  of  a  atate  whicii 
provide  for  compensatory  and  also  puni- 
tive damages  (nay  be  maintained  in  tlir 
courta  of  another  state  the  statutes  of  whicli 
provide  for  compensatory  damages  merelr. 
where  it  is  sought  to  recover  compensatorr 
damages  only.  Kocbester  v.  Wells,  Fargo, 
ft  Co.  Express,  40:  1095,  123  Pac.  729.  — 
Kan.  — .  (AiiDoUted) 

CONSEQITBNTIAI.  INJURIES. 

From    condemnation    of   property,   act 
Eminent  Domain,  0. 

0ONSORTI€M. 

Wife's  right  of  action  for  loss  of,  m* 
Husband  and  Wife,  2-4. 

CONSTITUTIONAL  LAW. 

Right  to  trial  by  jury,  see  Jury. 
Delegation  of  power. 

1.  The  l^isiature  may  delegate  to  s 
board  power  to  license  moving  picture  ma- 
chine operators,  and  provide  for  the  n^vo- 
cation  of  their  licenses.  State  ex  rel.  Ebert 
v.  Loden,  40:  193,  83  Atl.  664,  —  Md.  —. 
E^nal   protection  and  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 7,  8. 

2.  So  far  as  a  statute  regulating  barber 
colleges  forbids  them  to  charge  for  the  wort 
of  students  and  to  display  any  sign  eicept 
the  mere  announcement  of  the  fact  that  i: 
is  a  barber  collef^  tends  to  discourage  per- 
sons from  learning  the  trade  and  crealM 
a  monopoly,  it  violates  the  constitutional 
prohibition  of  the  granting  of  special  right?, 
privileges,  and  immunities.  Moler  t,  Whis- 
man,  40:  619,  147  S.  W.  985,  —  Mo.  — . 

3.  A  statute  requiring  any  person  desir- 
ing to  engage  in  the  business  of  moving  pii^ 
ture  machine  operator  to  secure  a  license  is 
not  rendered  discriminatory  and  invalid  b^ 
cause  it  gives  those  engaged  in  the  businc^ 
at  the  passage  of  the  statute  sixty  days  is 
which  to  secure  their  lieenaes.  State  ex  ttl 
Ebert  ».  Loden,  40:  193,  SS  Atl.  5M,  —  Mi 

4.  That  a  section  of  a  statute  requir- 
ing  any  "such  person"  desiring  to  engage  is 
the  business  of  moving  picture  machine 
operator  to  obtain  a  license  follows  a  sec- 
tion dealing  with  persons  engaged  in  tli« 
business  at  the  passage  of  tlie  act  does  net 
confine  the  operation  of  the  statute  to  and 
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persons  and  tbereb;  make  it  diaerimiiuitorj, 
wh«re  the  introductory  language  of  tbe 
statute  shows  that  it  is  to  apply  to  all  who 
wish  to  engage  in  auch  bueineai.  Btats  ex 
rel,  £bert  v.  Loden,  40:  iga,  83  Atl,  664,  — 
Md.  — . 

S.  No  unconstitutional  impainnent  of 
tbe  privileges  and  immunities  of  peddlers  in 
general  occurs  bj  compelliog  tbem  to  pay 
a.  license  fee  from  which  peddlers  of  farm 
products,  books,  periodicals,  and  newspa- 
pers are  exempted,  since  the  classiScfttion 
upon  which  tbe  difference  depends  is  not 
^rholly  without  reason.  McKnight  v.  Hodge, 
40:  I307,  104  Fac.  C04,  6G  Wash.   289. 

( Annotated ) 
8.  An  exemption  from  the  general  law 
requiring  peddlers  to  pa7  a  license  fee,  of 
those  operating  in  towns  whose  ordinances 
regulate  such  licenses,  does  not  effect  an 
unconstitutional  impsinnent  of  the  privi- 
le^s  and  immunities  of  those  operating 
elsewhere.  McKnight  t.  Hodge,  40:  in>7, 
104   Pac.  604.  65  Wash.  289. 

7.  Limiting  hours  of  tabor  of  women  in 
liotela  to  ten,  while  placing  no  limitation 
upon  them  in  boarding  houses  and  otlier 
nice  jjlaces,  is  not  an  unconstitutional  dis- 
i>ri  mi  nation,  since  the  public  nature  of  the 
hotel  business  furnishes  a  proper  ground 
for  classification.  People  v.  Elerding,  40: 
893,  B8  N.  E.  932,  2S4  111.  679. 

[Annotated) 
I>ne  process  of  law. 

Ta.  A  statute  subjecting  a  percenta^ 
of  the  income  from  an  existing  spendthrift 
trust  to  execution  does  not  unconstitution- 
atlj  deprive  the  beneficiarj  of  his  property 
without  due  process  of  law,  a;s  destroring 
a  vested  right.  Brearlev  School  v.  Ward, 
.40:  I3I5,  fi4  N.  E.  1001,  201  N.  Y.  358. 

8.  Requiring  one  to  secure  a  license 
after  examination  before  operating  a  mov- 
ing picture  machine  in  a  large  city  does  not 
deprive  him  of  his  liberty  or  property  with- 
oue  due  process  of  law.  State  ex  rel.  Ebert 
V.  lioden,  40:  193,  83  Atl.  6B4,  —  Md.  — . 

(Annotated) 

9.  It  is  not  confiscation  of  the  prop- 
erty of  a  water  compan]^  without  due  proc- 
ess of  law  to  require  it  to  furnish  con- 
nections and  supply  with  water  a  resident 
of  the  city  who  tenders  a  month's  rent  in 
advance,  where  it  is  shown  that  the  rents 
for  a  year  are  over  twice  the  admitted  cost 
for  mailing  the  connection,  and  there  is  no 
claim  that  they  are  too  low,  notwithstand- 
ing there  is  no  assurance  that  such  resi- 
dent will  continue  the  use  of  the  water  for 
any  stated  time.  Hatch  v.  Consumers'  Co. 
40:  163,  104  Pac.  6T0,  17  Idaho,  204. 

10.  Requiring  a  two-year  period  of  in- 
struction before  practising  the  barber's 
trade  does  not  unconstitutionally  deprive 
one  of  his  liberty  or  property,  or  the  gains 
of  his  own  industry,  without  due  process 
of  law,  confer  special  privileges  or  immuni- 
ties, abridge  the  privileges  of  citizenship, 
or  denv  bim  the  equal  protection  of  tiie 
laws,  Molor  v.  Whisman,  40:  flag,  147  S.  W. 
«&5,  —  Ho.  — .  (AnnotaUd) 

11.  The  keeper  of  a   salon 
40  L.It.A.(N.S.) 


prived  of  bis  property  without  due  process 
of  law  or  of  tbe  equal  protection  of  the 
laws,  because  be  is  made  punishable  for 
permitting  treating  in  bis  place  of  busi- 
ness, whiU  the  persons  purchasing  the  li- 
quor are  not  punished  for  doing  the  treat- 
ing. Tacoma  v.  Keisel,  40:  757,  124  Pac. 
137,  OS  Wash.  686. 

12.  A  statute  giving  attorneys'  liens  on 
money  recovered  by  their  clients  Is  not  un- 
constitutional as  depriving  their  'adversa- 
ries of  t  property  right  to  buy  their  peace 
bv  making  contracts  of  settlement.     Stand- 


( Annotated ) 


254  111.  624. 

Police  power. 

Judicial  notice  as  to  connection  be- 
tween health  and  welfare  of  public 
and  limitation  of  hours  of  women's 
labor,  see  Evidence,  1. 

15.  There  is  no  inherent  right  in  a  pur- 
chaser of  intoxicating  liquor  to  offer  it  to 
another  in  a  saloon  as  an  act  of  hospitality, 
which  cannot  be  taiien  away  under  the  po- 
lice power  of  the  state.  Tacoma  v.  Keisel, 
40:  7S7,  124  Pac.  137,  6S  Wash.  686. 

14.  A  statute  prohibiting  tbe  manufac- 
ture or  sale  of  oleomargarin  of  any  shade 
or  tint  of  yelloit,  although  such  shade  Is 
produced  by  natural  and  essential  ingred- 
ients which  are  not  deleterious  or  injurious 
to  health,  is  invalid  as  an  exercise  of  the 
police  power  and  therefore  unconstitution- 
al.  State  V.  Hanson,  40:  865,  136  N.  W.  412, 

Impalmaent  of  contract  obllgatloD. 

16.  No  contract  right  is  destroyed  by  a 
statute  subjecting  existing  spendthrift 
trusts  to  execution,  although  at  the  time  of 
their  creation  all  income  necessary  for  tbe 
maintenance  and  education  of  the  bene- 
ficiary was  exempt,  where  the  Instrument 
creating  the  trust  does  not  expressly  de- 
clare that  the  income  shall  be  exempt  from 
tbe  claims  of  creditors.  Brearlev  School 
V.  Ward,  40:  lais,  04  N.  E.  lOOI,  201  N.  Y. 
358. 

CONSTRDCTION, 

Of  sUtute,  see  Statutes,  9,  10. 
Of  will,  see  Wills. 

CONTEnHPT. 

Sufficiency  of  evidence  to  sustain  find- 
ing  of  contempt,  see  Evidence,  80. 

I. 
and  immediately  returning  to 
cil,  is  not  punishable  as  a  contempt  of  the 
court  rendering  a  divorce  decree  and  for- 
bidding  the  divorcee  to  remarry  within  a 
specified  time,  as  required  by  a  statute,  if 
the  penalty  provided  by  statute  for  such 
remarriage  is  punishment  far  bigamy.    Bx- 

Sarte    Crane,  40:  765,   13Q   N.   W.   587,   — 
[ich.   — .  (Annotated) 

2.  In  a  proceeding  brought  to  punish 
a  defendant  for  the  violation  of  an  injunc- 
tion  previously  granted  wherein  he  ap- 
peared in  court  and  defended  against  the 
accusatloD  filed  against  him,  the  powar  of 
the  court  to  try  the  defendant  and  to  ad- 
judge punishment  for  a  contempt  ia  not 
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^ect«d  hj  the  fact  thkt  he  wm  drretted 
under  an  unwarranted  order  isBued  by  an- 
other court,  nor  ii  it  material  under  the 
circumBtanceB  whether  or  not  a  preliminary 
order  of  arrest  is  isiued  or  an  arreit  in 
fact  made.  State  v.  Meyer,  40:  go,  86  Kan. 
703,  122  Pac.  101. 

3.  Where  a  defendant  ia  found  ^ilty 
of  contempt  of  court  in  violating  an  in- 
junction, and  tentenced  to  fine  and  im- 
Sirisonment,  the  court  cannot,  after  tlie  de- 
endant  has  been  imprisoned  a  short  time 
under  this  aentenra,  recall  bim  and  reMn- 
tence  him  to  a  longer  term  notwithstand- 
ing the  attempt  is  made  at  tbe  term  in 
which  the  original  judgment  was  entered 
and  on  the  same  day;  but  the  first  judg- 
ment is  not  t)iereby  affected.  State  v. 
M«yer,  40:  90,  86  Kan.  793,  122  Fac.  101. 
(Annotated) 


CONTRACTS. 

Restrictions  on  right  of,  see  Consti- 
tutional Law,  12. 

Impairment  of  ohiigation  of,  see  Con- 
stitutional Law,  IS. 

Secission  of  sale  by  promoter  to  corpo- 
ration, see  CorporstioDB,  10. 

Injunction  to  protect  rights  in,  see 
Injunction,  1. 

Statute  of  franda- 

Who  may  set  up  defen»e  ot  statute  of 
frauds,   see   Action   or   Suit,   1. 

1.  An  oral  agreement  bv  a  mortgagee 
in  possession  of  mortgaged  pToper^  to 
pay  a  debt  of  the  mor^sgor  to  avoid  an 
attachment  of  the  property  of  which  he  is 
in  possession  may  be  lound  to  be  an  origi- 
nal agreement  to  pay  the  debt,  and  there- 
fore not  to  be  within  the  statute  of  frauds, 
although  the  liability  of  the  original  debt- 
or was  not  terminated.  Frohardt  Bros.  t. 
Duff,  4«:  »*".  136  N,  W.  609,  —  Iowa,  — , 

(Annotated) 

2.  The  promise  to  pay  outstanding  lien 
notes  as  part  of  the  pnrdiase  price  of  real 
estate  is  not  within  the  statute  of  frauds. 
Hill  v.  Hoeldtke  4«:  67a,  142  S.  W.  871, 
—  Tex.  — . 

3.  Possession  taken  by  a  vendee  under 
a  parol  contract  for  tbe  conveyance  of  real 
estate,  not  talien  in  pursuance  of  the  con- 
tract, or  with  the  knowledge  and  consent 
of  the  vendor,  is  iniufficient  to  relieve  the 
contract  of  the  operation  of  the  statute  of 
frauds,  and  to  entitle  the  vendee  to  specific 
performance.  Collins  v.  Lacicey,  40:  883, 
123  Pac.  1118,  31  Oklft.  776. 

Taltdlty;   pnbllc  policy. 

Contracts  of  unauthorized  foreign  cor- 
poration, see  Corporations,  16,  16. 

4.  A  contract  of  a  selling  agent  of  a 
company  engaged  in  the  manufacture  and 
sale  of  maps,  who  had  as  his  territory  a 
certain  state,  except  a  few  counties  there- 
of, whereby  such  agent  agrees,  without  ter- 
ritorial lintitation,  that  he  will  not,  with- 
out the  consent  of  the  company  in  writing. 
within  six  months  after  the  termination 
of  his  contract,  either  directly  or  indi- 
40  L.E.A.(N.8.) 


reetly  or  in  any  capacity,  whether  for  him- 
self or  for  any  other  person,  company,  or 
corporation,  engage  in  any  business  simi- 
lar to  that  conducted  by  the  company  which 
might  in  any  manner  be  injurious  to  ib 
inbereste,  is  in  general  restraint  of  trade 
and  unenforceable.  Kinnej  v.  Scarbroagb. 
Co.  4ir.  473,  74  8.  B,  772,  —  Ga,  — . 

(Annotated  I 
6.  A  contract  by  one  sellii^  a  liverr 
business,  not  to  engage  in  that  business  in 
opposition  to  the  vendee  in  the  city  whei? 
it  is  located,  is  not  void  as  in  restraint  af 
trade,  although  not  limited  in  time.  Smith 
V.  Webb,  40:  1191,  68  So.  BI3,  —  Ala.  — . 

6.  A  conditional  vender  is  not  prevent- 
ed from  reclaiming  the  property  under  the 
contract,  by  tbe  fact  that  the  purchaser  ia- 
tends  to  use  it  in  a  lottery,  if  such  use  ws^ 
entirely  independent  of  the  contract.  Wat- 
kins  V,  Curry,  40:  967,  147  S.  W.  43,  —  Atli. 
— .  (Aniiotatedj 
Performnncei  breach. 

Injunction  to  prevent  breach  of,  see  lo- 
in junction   against   attempt   to   induce 
breach  of,  see  Injunction,  2. 

7.  A  contract  by  one  selling  a  liverv 
business,  not  to  engage  in  that  business  in 
opposition  to  the  vendee  in  the  city  where 
the  business  is  located,  is  broken  by  his 
becoming  manager  of  a  branch  established 
there  by  one  owning  a  livery  business  1 
few  miles  distant  from  the  city.  Smith  t. 
Webb,  40:  1191,  S8  So.  013,  —  Ala.  — . 

(Annotated) 

CONTRIBlrrlON   AND    INDEMNITT. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for,  ae«  Appeal  and 
Error,  20. 

Effect  of  judgment  In  action  for  in- 
juries to  estop  one  prini«rily  it- 
BDonBible  therefor  in  subaeqaeiit 
aition  to  hold  him  liable  as  in- 
demnitor, see  Estoppel,  1. 

Conclusiveness  of  judgment  against 
constructive  tort  feasor  in  subse- 
quent action  for  contribution  or 
indemnity,  see  Judgment,   8. 

Judgment  in  favor  of  directors  in  ac- 
tion for  libel  as  bar  to  action 
against  them  for  reimbursement 
by  corporation  held  liable  for  libel, 
see  Judgment,  11. 

1,  A  plumber  who,  in  repairing  a  city 
water  main,  extended  a  small  pipe  across 
a  street  and  nailed  planks  on  either  aide 
as  guards  and  exercised  reasonable  care  to 
keep  the  same  in  safe  condition,  is  not  lia- 
ble to  the  city  as  an  indemnitor,  for  in- 
juries which  occurred  to  a  pedestrian  bj 
reason  of  some  manure  and  loose  plant* 
which  hod  been  thrown  upon  the  obstruc- 
tion by  a  third  person.  Grand  Forks  v. 
PaulanesB,  40:  1158,  123  N.  W.  878,  IB  K.  D. 
293. 

2.  Mere  delay  by  public  authorities  for 
a  period  of  three  years,  to  place  a  barrirr 
along  a  bridge  approach  rendered  unsafe 
by  a  change  in  tbe  grade  by  a  railroad  cmd- 
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panj,  is  nat  Buch  delinquency  as  will  pre- 
vent tbem  from  recovering  over  against  the 
railroad  company  in  case  they  are  held  li- 
able for  injuries  due  to  the  absence  of  the 
railing.  Baltimore  &  O.  R.  Co.  v.  Howard 
County  Comrs.  40:1173,  73  Atl.  866,  ?" 
Md.   178. 

3.  &  municipal  corporation  which 
compelled  to  pay  damages  for  injuries  to  a 
pedestrian  falling  into  a  ditch  acrosa  the 
sidewalk,  dug  under  direction  of  its  engi- 
neer, by  an  independent  contractor,  in  con- 
nection with  a  street  improvement,  may  se- 
cure indemnity  from  the  contractor  if  the 
accident  was  caused  by  fais  negligence  in 
failing  to  provide  a  sufficient  protection  for 
the  ditch  to  render  the  way  safe  for  pe- 
destrians; and  it  is  immaterial  that  the 
engineer  mistakenlT  located  the  ditch  at  the 
wrong  place,  which  mistake  required  it  to 
remain  open  overnight.  Robertson  v.  Fa- 
ducah,  40:  1153,  142  B.  W.  370,  146  Ky. 
188.  (Annotated) 

4.  A  property  owner  who  is  compelled 
to  pay  damages  for  Injuries  to  a  pedestrian 
because  of  the  unsafe  manner  in  which  a 
coTer  was  placed  upon  a  coal  hole  in  the 
sidewalk,  by  a  coal  dealer  delivering  coal 

through    it,   may,   in   cose   he   himself 

not  actively  negligent  in  the  matter, 
cover  indemnity  from  the  dealer  for  the  loss 
BO  caused.  Scott  v.  Curtis,  40:  ii47<  83  N. 
R.   704,  IBS  N.  V.  424.  (Annotated) 

6.  A  property  owner  who  has  confessed 
liability  in  an  action  to  hold  him  liable  for 
injury  to  a  pedestrian  falling  through  a 
coal  hole  in  the  sidewalk  cannot  recover 
over  against  the  coal  dealer  who  was  using 
the  hole  for  the  delivery  of  coal,  on  the 
judgment  tdII,  without  showing  that  the 
accident  was  due  to  his  negligence.  Scott 
V.  Curtis,  40:  1147,  88  N.  E.  794,  195  N.  Y. 
424. 


CONVERSION, 

Sufflciency  of  evidence  to  establish,  see 
Evidence,  32. 

By  executor,  see  Executors  and  Admin- 
istrators, S. 

CORPORATIONS. 

Right  to  exercise  power  of  eminent  do- 
main, see  Eminent  Domain,  I,  2. 

Erroneous  description  of  copartner- 
ship  as  corporation  in  action  for 
attachment,   see   Judgment,  2. 

Relationship  to  corporation  which  will 
disqualify  juror  in  action  to  en- 
force    stockholder's    liability,    see 

Competency   of   employee   of,   as   juror 

in  action  against  it,  see  Jury,  6. 
Description  copartnership 

as   a    corporati 

Process. 

Bequest  of  corporate  stock,  see  Wills,  2. 
Ademption    of    bequest    of    stock,    see 

Wills.  7,  8. 
40  L.R.A.(N.S.) 


,    see    Writ    and 


Offlc«rB. 

Action  by  minority  stockholders  to 
compel  officers  to  reimburse  cor- 
poration for  loss  caused  by  their 
circulation   of   libel,   see   infra,   13. 

Action  by  corporation  against  directors 
for  .reimbursement  for  damages 
which  it  had  paid  for  their  torts, 
see  Judgment,  II. 

Imputing  officers'  or  agents'  knowledge 
to  corporation,  see  Notice,  3.  4. 

1.  Directors  of  a  corporation  who  ma- 
liciously, and  to  gratify  their  own  personal 
ends,  circulate  a  libel  for  which,  although 
it  is  ultra  inres,  the  corporation  is  held  lia- 
ble, are  bound  to  reimburse  the  corporation 
for  the  loss  thereby  caused  to  it.  Hill  v. 
Murphy,  40:  itoi,  98  N.  E.  781,  212  Mass. 
I.  (Annotated) 

2.  The  treasurer  of  a  corporation  can- 
not be  held  personally  liable  to  it  for  satis- 
fying an  execution  against  it  because  of  a 
libel  published  by  its  directors,  in  which  he 
had  no  part.  Hill  v.  Murphy,  40:  iioi, 
98  N.  E.  781,  212  Mass.  1. 
Promoters. 

Review  on  appeal  of  findings  in  action 
against  promoters,  see  Appeal  and 
Error,   18. 

Conflict  of  laws  as  to  liability  of  pro- 
moter,  see   Conflict  of  Laws,   G. 

Amount  recoverable  from  promoters  as 
secret  profits,  see  Damages,  3. 

Evidence  on  question  of  promoter's 
fraud,  see  Evidence,  21-23. 

Joint  liability  of  promoters,  see  Joint 
Creditors  and  Debtors,  2. 

Conclusiveness  against  one  of  two  pro- 
moters of  juHgment  in  suit  against 
executor  of  other  to  which  he  was. 
not  a  party,  see  Judgment,  U. 

Laches  in  seeking  accounting  Srom  pro- 
moters for  illegal  profits,  see  Lim- 
itation of  Actions,  1. 

Limitation  of  time  for  suit  against 
promoters  to  recover  illegal  prof- 
its,  see  Limitation   of   Actions,  2. 

Knowledge  of  promoters  as  knowledge- 
of  corporation,  see  Notice,  4. 

3.  Promoters  of  a  scheme  to  consoli- 
date several  independent  corporations  into- 
one  business  enterprise  cannot  escape  lia- 
bility for  fraudulent-  representations  of  an 
agent  in  the  sale  of  the  stock  of  the  consol- 
idated corporation,  on  the  theory  that  they 
were  merely  directors  of  that  corporation, 
and  not  personally  liable  for  the  fraud  of 
an  agent  employed  to  market  its  stock,  if 
whatever  functions  they  assumed  were  is 
furtherance  of  a  common  enterprise  to  mar- 
ket the  securities  necessary  to  the  success- 
of  the  enterprise.  Downey  v.  Finucane, 
40:  307,  98  N.  E.  391,  205  N.  Y.  251. 

4.  Promoters  of  a  corporation  cannot 
e«cape  liability  for  fraud  in  the  sale  of 
bonds  fay  means  of  ambiguous  langnage  in 
the  prospectus,  on  the  ground  that  they  in- 
tended no  fraudulent  misitatement  of  facts, 
if  the  general  public  would  almost  inevita- 
bly infer  the  fraudulent  meaning  from  tli» 
language  used.  Downey  v.  Finucane,  40; 
307,  98  N.  E.  391,  206  N.  Y.  251  1  ^ 
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6.  That,  ftt  the  time  of  the  sale  hj  pro- 
moters of  property  to  a  corporation  organ- 
'  iied  to  purchftse  it,  they  are  the  owners  of 
All  the  stock  which  has  been  issued,  no 
iBsue  having  been  made  of  that  intended  tor 
th«  public,  or  thst  a  ratification  of  the 
purchase  is  secured,  does  not,  if  at  the  time 
«f  the  ratification  a  BObstantial  portion  ol 
the  Btock  intended  for  the  public  remains 
uniEBued,  avoid  the  operation  of  the  rule 
that  promoters  who  organize  a  corporation 
to  purchase  property  from  them  for  stock 
the  par  value  of  which  is  largely  in  excess 
of  the  value  of  the  property,  and  aa  part 
of  the  ■cUeme  sell  to  the  ^neral  public 
as  original  subscribera  a  portion  of  the 
stock  for  cash  at  par,  to  aecure  a  working 
capital,  without  providing  an  independent 
board  of  offlcera  to  pass  upon  the  wisdom  of 
the  purchase,  having  the  purchase  ratified 
b^  such  board,  or  disclosing  their  extraor- 
dinary profit  to  purchasers  of  stock,  are 
liable  to  account  to  the  corporation  for  the 
profit  of  the  proceeding.  Old  Dominion 
Copper  Min.  ft  Smelting  Co.  v.  Bigelow, 
40:  314,  Sg  N.  E.  193,  203  Mass.   169. 

0.  A  promoter  of  a  corporation  who  has 


corporation  of  the  profit  so  secured, 
ground  that  it  will  result  in  a  benefit  to 
the  stock  taken  by  himself  and  his  copro- 
moters,  who  have  ratified  the  act,  and  whose 
stock  is  all  but  a  small  part  of  that  issued. 
Old  Dominion  Copper  Min.  i.  Smelting  Co. 
V.  Bigelow,  40:  314,  86  N.  E.  193,  203  Mobb. 
1G9. 

T.  The  taw  will  not  approve  a.  transac- 
tion by  which  property  is  purchased  by  a 
promoter  of  a  corporation  with  money  bO' 
iicited  in  substantial  part  from  associateE 
by  representations  that  he  intends  to  form 
a  corporation  with  a  specified  capitaliza- 
tion, and  sell  the  property  to  it  for  a  cer- 
tain amount  of  stock,  followed  by  its  actual 
sale  to  the  corporation  tor  a  much  larger 
amount,  tbe  settlement  with  the  associates 
at  the  price  agreed  upon,  and  the  retention 
by  the  promoter  of  the  difference  as  a  se- 
cret profit,  and  taking  cosh  subacriptions 
from  the  general  public,  who  understand 
that  the  corporation  is  organized  under  a 
statute  which  requires  property  to  be  taken 
for  stock  only  at  its  true  value.  Old  Do- 
minion Copper  Min.  t  Smelting  Co.  v.  Bige- 
low, 40:  314,  89  N.  E.  193,  203  Mass.  1G9. 

8.  Persons  joining  a  syndicate  to  pur- 
•chase  property  for  sale  to  a  corporation 
whose  organization  for  its  purchase  is  un- 
der contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
HtockholderB  of  the  new  corporation,  en- 
titled to  a  disclosure,  if  the  promoter  ac- 
tually turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  the  cor- 
porate stock.  Old  Dominion  Copper  Min. 
ft  Smeltini?  Co.  v.  Bigelow,  40:  314,  89  N. 
E.  193,  203  Mass.  159. 

0.  The  rit^ht  of  a  corporation  to  com- 
40  L.R.A.(N.8.) 


pel  a  repayineiit  of  illq:al  promoters'  profits 
for  the  l>eneflt  of  all  its  s^kbolders  is  nol 
defeated  by  the  fact  that,  after  the  suit 
was  instituted,  certain  of  the  stockholders 
entered  into  an  illegal  agreement  aa  to  the 
disposition  of  the  proceeds  of  the  suit.  Old 
Dominion  Copper  Min.  &  Smelting  Co.  v. 
Bigelow,  40:  314,  89  N.  £.  193,  203  Mass. 
169. 

10.  The  remedy  of  a  corporation  whose 
promoter  has  taken  an  illegal  secret  profit 
in  a  sale  of  property  to  it  is  not  limited  to 
a  rescission  of  the  transaction,  but  it  may 
compel  a  return  of  it  to  the  corporation. 
Old  Dominion  Copper  Min.  k  Smelting  Co. 
V.  Bigelow,  40:  314,  89  N.  E.  193,  203  Maai. 
1G9. 

SnbscripIloDS  to  atock. 

Evidence  on  question  whether  sub- 
scriptions were  made  in  good  faith, 
see   Evidence,  24. 

11.  Subscriptions  by  persona  who  ai«  not 
apparently  able  to  pay  them  when  called 
for  cannot  be  counted  in  determining  wheth- 
er or  not  the  condition  that  a  cerbun 
amount  shall  be  subscribed  in  good  faith 
to  tbe  capital  stock  of  a  proposed  corpora- 
tion before  the  subscription  shall  become 
binding  has  been  met.  Stone  t.  Monticelto 
Constr.  Co.  40:  978,  117  S.  W.  369,  13S  Kv. 
669. 

12.  That  corporations  which  have  paid 
their  subscriptions  to  tbe  stock  of  another 
corporation  had  nO  authority  to  make  the 
subscriptions  will  not  require  such  subscrip- 
tions to  be  ignored  in  determining  whether 
or  not  the  requisite  amount  of  subscrip- 
tions made  in  good  faith  had  been  received 
to  make  other  subscriptions  binding  imder 
the  conditions  of  the  contract-  Stone  v. 
Monticello  Constr.  Co.  40:  978,  117  8.  W. 
369,   136  Ky.   669. 

Action  by  Btockboldera. 

13.  Minority  stockholders  may  maintain 
an  action  on  behalf  of  the  corporation  to 
compel  directors  to  reimburse  the  corpora- 
tion for  loss  occasioned  to  it  by  their  cir- 
culation of  a  lihel,  where  those  in  control 
of  the  corporation's  affairs  refuse  to  act. 
Hill  V.  Murphy,  40:  iioa,  98  N.  E.  781,  212 
Mass.  1. 

Liability  or  Mockholtten. 

Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  mutual 
insurance  company,  see  Equity.  3. 

Presumptions  and  burden  of  proof  in 
action  on  note  given  for  stock,  see 
Evidence,  6. 

When  suit  to  recover  asseesnientB  from 
members  of  mutual  insurance  com- 
pany is  barred,  see  Limitation  of 
Actions,   4. 

14.  An  action  to  enforce  an  agreement 
to  take  stock  in  A  corporation,  which  shsll 
not  be  binding  until  a  certain  amount  hss 
been  subscribed,  may  he  maintained  in  the 
name  of  tbe  corporation,  although  the  de- 
fense is  that  the  conditions  had  not  been 
complied  with.  Stone  v.  Monticelto  Constr. 
Co.  40:  978,  117  S.  W.  369,  13S  Ky.  «99. 
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F^orelgn  corporations. 

Opening  default  judgment  ftgainst  cor- 
poration  wbere   service   nos   made 
on  kgent  vho  failed  to  defend,  Ke 
Judgment,  13. 
16.  The   rule    preventing   one   wbo   con- 
trmcti  with  a  corporation  trom  denying  its 
corporate  eiistence  does  not  prevent  a  tax- 
payer from  denying  the  right  of  a  corpora- 
tion with  which  a  municipality  contracted 
for  a  atreet  improvement,  to  enforce  the 
assesBment   against    his    property,    because 
of  failure  to  comply  with  the  statutory  re- 
quirements  neceasary   to    permit   it    to    do 
business   in  tUe   state.     Fruin-Colnon   Con- 
tracting Co.  V.   Chatterson,  40:857,  143  S. 
W.  6,  U8  Ky.  504. 

IS.  A  foreign  corporation  which  con- 
tracted to  pave  B  street  without  complying 
with  the  statutory  requirements  necesBsrj 
to  enahle  it  to  do  business  in  the  state 
cannot  enforce  the  paving  assessment,,  if 
the  statute  provides  that  it  shall  not  be 
lawful  for  It  to  do  business  in  the  state 
until  it  has  complied  with  the  statute, 
although  the  only  penalty  provided  by  the 
statute  is  a  fine.  Fruin-Colnon  Contract- 
ing Co.  T.  Chatterson,  40:  857,  143  S.  W.  6, 
140  Ky.  S04.  (Annotated) 


On  appeal,  see  Appeal  and  Error,  28. 

COTTON  SEED  HEAI.. 

Ambiguity  in  statute  as  to  liability 
for  selling  adulterated  cotton  seed 
meal,  see  Statutes,  2. 

COCNTIES. 

Liability  for  injury  on  defective  high- 
way,  see   Highways. 

OOURTB. 

Contempt  of,  see  Contempt. 
Courts  martial,  see   Courts  Kfartfal. 
Judicial   notice   by,   see   Evidence,   I. 
Decision    of    Fetioral    court    aittinR    in 

state   as  evidence   of   taw   of  that 

state,   see   Evidence,   8. 
Effect   of   judgment   in   state   court  to 

bar   action    in   Federal   court,   see 

Jadgment,  T. 
Power  to  grant  new  trial  on  iU  own 

motion,  see  New  Trial,  1,  2. 


Question  whether  suit  is  within  juris- 
diction    of     courts     or     interstate 
commerce    commission,    see    Inter- 
state   Commerce   Commission. 
1.  The  courts  of  a  state  in  which  a  car- 
rier is  doing  business  are  not  deprived  of 
jurisdiction  of  a  suit  to  compel   it  to   re- 
ceive  property   for  transportation   into  an- 
other state,  on  tlie  theory  tliat  it  involves 
property  and  rights  of  the  carrier  bevond 
the  territorial   reach   of  the  court.     Louis- 
40  LJl.A.{N.S.l  79 


ville  ft  N.  E.  Co.  T,  F.  W.  Cook  Brew.  Co- 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 
Relation  to  other  departments  of  sot- 


Mandamus  to  governor,  tee  Mandamus, 
1,  2 

2,  The  courts  are  not  deprived  of  pow- 
er to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  the  provisions  of  the  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  of  the  courts.  Huidekoper  v.  Had- 
ley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  886. 

3,  The  expediency  and  propriety  of  ex- 
tending the  right  of  eminent  domain  to 
electric  power,  heat,  light,  and  traction 
companies,    provided   each    member    of   the 

lity  IS  given  equal  rights  and  priv- 
n  respect  thereto,  is  a  legislative 
1,  and  the  courte  are  limited  in 
iquiry  to  the  question   whether  the 

™i..ic   provided   for   is   a  public   service. 

Pittsburg  Hydro-Electric  Co.  v.  Listen,  40: 

60a,  73  8,  E.  86,  —  W.  Va.  — . 

4,  Where  a  common  council,  without  a 
full  bearing,  declares  a  bowling  alley  to  be 
a  nuisance,  with  the  view  of  having  the  mat- 
ter submitted  to  the  courts  for  adjudica- 
tion, the  action  of  the  council  will  be 
deemed  to  be  arbitrary,  and  will  be  set 
aside.  Shreveport  v.  Leiderkrantz  Soc.  40: 
75.  Sa  So.  B7B,  130  La.  802. 

6.  The  discretion  of  the  municipal  cor- 
poration in  exercising  ite  taxing  power  npon 
(he  business  of  peddling  within  its  limite 
is  not  beyond  the  power  of  the  courte  to 
review,  so  far  as  it  afFecte  the  reasonable- 
ness of  the  tax.  Iowa  City  v.  Giassman, 
40:  85a,   138  N.   W.   89B,  —  Iowa,  — . 

0.  The  courts  cannot  declare  invalid 
an  ordinance  prohibiting  the  location  of  a 
hoapjtal  within  a  certain  distance  of  resi- 
dences without  the  consent  of  their  owners, 
because  it  was  passed  upon  their  solicita- 
tion. Shepard  v.  Seattle,  40:  647,  100  Pac. 
1067,  69  Wash.  383. 
JnrlBdictlon  over  aBaoclatlons,  etc. 

7.  The  court  cannot  hold  that  a  mis- 
representation by  an  insured  as  to  his  age 
and  the  amount  of  intoxicants  used  during 
a  day  is  not  ao  material  to  the  risk  aa  to 
influence  against  reinstatement  the  sound 
judgment  and  good  conscience  of  officers  of 
the  company  in  whom  is  vested  the  discre- 
tion as  to  his  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furnishing  satisfactory  evidence  of 
health.  Conway  v.  Minnesota  Mut.  J^  Ins. 
Co.  40:  148,  112  Pac.   1108,  62  Wash.  40. 

8.  The  courts  will  not  control  the  dis- 
cretion of  the  officers  of  an  insurance  asso- 
ciation in  refusing  to  reinstate  a  member 
who  has  forfeited  his  righte  by  nonpay- 
ment of  dues,  where  the  contract  provides 
that  any  person  in  such  circumstances  may 
lie  reinstated  "in  the  discretion  of  the  of- 
ficers," "upon  his  furnishing  them  satisfac- 
tory evidence  that  he  is  in  good  health;" 
at  least,  where  there  are  facts  bej^ring  upoq 
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6.  That,  ftt  the  time  of  the  sale  by  pro- 
moters of  property  to  a  eorpor&tion  organ- 
'  ized  to  purchase  it,  they  are  the  owners  of 
a.11  the  stock  which  has  been  issued,  no 
issue  having  been  made  of  that  intended  for 
the  public,  or  that  a  ratification  of  the 
purchase  is  secured,  does  not,  if  at  the  time 
of  the  ratiflcation  a  sobstantial  portion  of 
the  stock  intended  for  the  public  remains 
unissued,  avoid  the  operation  of  the  rule 
that  promoters  who  or);snize  a  corporation 
to  purchase  property  from  them  for  stock 
the  par  value  of  which  is  largely  in  excess 
of  the  value  of  the  property,  and  as  part 
of  the  scheme  sell  to  the  general  public 
as  original  subscribers  a  portion  oi  the 
stock  for  cash  at  par,  to  secure  a  working 
-capital,  without  providing  an  independent 
board  of  officers  to  pass  upon  the  wisdom  of 
the  purchase,  haviiif^  the  purchase  ratified 
by  eueh  board,  or  disclosing  their  extraor- 
dinary profit  to  purchasers  of  stock,  are 
liable  to  account  to  the  corporation  for  the 
profit  of  the  proceeding.  Old  Dominion 
Copper  Min.  k  Smelting  Co.  v.  Bigelow, 
40:  314,  89  N.  E.   193,  203  Mass.  169. 

<l.  A  promoter  of  a  corporation  nho  has 
wrongfully  sold  property  to  it  at  an  un- 
due profit  cannot  avoid  repayment  to  the 
eorporation  of  the  profit  so  secured,  on  the 
ground  that  it  will  result  in  a  benefit  to 
the  stock  taken  by  himself  and  his  copro' 
moters,  who  have  ratified  the  act,  and  wbose 
stock  is  all  hut  a  small  part  of  that  issued. 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
T.  Bigelow,  40:  314,  89  N.  E.  103,  203  Masa, 
1S9. 

T.  The  law  will  not  approve  a  transac- 
tion by  which  property  is  purchased  by  a 
promoter  of  a  corporation  with  moDey  so- 
licited in  substantial  part  from  associates 
hy  representations  that  he  intends  to  form 
a  corporation  with  a  specified  capitaliia- 
tipn,  and  sell  the  property  to  it  for  a  cer- 
tain  amount  of  stock,  followed  by  its  actual 
eale  to  the  corporation  for  a  much  larger 
amount,  the  settlement  with  the  associates 
at  the  price  agreed  upon,  and  the  retention 
by  the  promoter  of  the  difference  as  a  se- 
cret profit,  and  taking  cash  subscriptions 
from  the  general  public,  who  understand 
that  the  corporation  is  organized  under  a 
statute  which  requires  property  to  be  taken 
for  stock  only  at  its  true  value.  Old  Do- 
minion Capper  Min.  t  Smelting  Co.  v.  Bige- 
low, 40:  314,  8S  N.  E.  193,  203  Mass.  159. 

8.  Persons  joining  a  syndicate  to  pur- 
chase property  for  sale  to  a  corporation 
whose  organization  for  its  purchase  is  un. 
der  contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
stockholders  of  the  new  corporation,  en- 
titled to  a  diBcloeure,  if  the  promoter  ac- 
tually turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  the  cor- 
porate stock.  Old  Dominion  Copper  Min. 
*  Smelting  Co.  v.  Bigelow,  40:  314,  89  N. 
E.  193,  203  Mass.  159. 

9.  The  right  of  a  corporation  to  com- 
40  L.R.A.(N.S.) 


pel  a  repaymeot  of  illegal  promoters'  profits 
Tor  the  benefit  of  all  iU  stockholders  is  not 
defeated  by  the  fact  that,  after  the  suit 
was  instituted,  certain  of  the  stockholders 
entered  into  an  ill^al  agreement  as  to  the 
disposition  of  the  proceeds  of  the  suit.  Old 
Dominion  Copper  Min.  t  Smelting  Co.  v. 
Bigelow,  40:  314,  89  N.  E.  193,  203  Mass. 
ISO. 

10.  The  remedy  of  a  corporation  whose 
promoter  has  taken  an  illegal  secret  profit 
in  a  sale  of  property  to  it  is  not  limited  to 
a  rescission  of  the  transaction,  but  it  mav 
compel  a  return  of  it  to  the  corporation. 
Old  Dominion  Copper  Min.  A.  Smelting  Co. 
V.  Bigelow,  40:  314,  89  N.  B.  193,  203  Mass. 
159. 

Subscript  Ions  to  Block. 

Evidence  on  question  whether  sub- 
scriptions were  made  in  good  faith. 
see   Evidence,   24. 

11.  Subscriptions  by  persons  who  are  not 
apparently  able  to  pay  them  when  called 
for  cannot  be  counted  in  determining  wheth- 
er or  not  the  condition  that  a  certain 
amount  shall  be  subscribed  in  good  faitli 
to  the  capital  stock  of  a  proposed  corpora- 
tion before  the  subscription  shall  bnKime 
binding  has  been  met.  Stone  v.  Montiixlla 
Constr.  Co.  40:  978,  117  S.  W.  309,  135  Kr. 
BBS. 

12.  That  corporations   which   have   paid 


subscriptions  will  not  require  such  subscrip- 
tions to  be  Ignored  in  determining  whether 
or  not  the  requisite  amount  of  subscrip- 
tions made  in  good  faith  had  been  received 
to  make  other  subscriptions  binding  under 
the  conditions  of  the  contract.  Stone  v. 
Monticello  Constr.  Co.  40:  97B,  117  S.  W. 
309,  136  Ky.  650. 
Action   bf  stockholders. 

13.  Minority  stockholders  may  maintain 
an  action  on  behalf  of  the  corporation  to 
compel  directors  to  reimburse  the  corpora- 
tion for  loss  occasioned  to  it  by  their  cir- 
culation of  a  libel,  where  those  in  control 
of  the  corporation's  affaire  refuse  to  act. 
Hill  T.  Murphy,  40:  itoa,  98  N.  E.  781,  213 
Mass.  I. 
Liability  or  Mockholden. 

Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  mutual 
insurance  company,  see  Equity,  3. 
Presumptions  and  burden  of  proof  in 
action  on  note  given  for  stock,  tee 
Evidence,  0. 
When  suit  to  recover  assessments  from 
members  of  mutual  ii 


14.  An  action  to  enforce  an  agreement 
to  take  stock  in  a,  corporation,  which  ahall 
not  be  binding  until  a  certain  amount  has 
been  subscribed,  may  he  maintained  in  the 
name  of  the  corporation,  although  the  de- 
fense is  that  the  conditions  had  not  been 
complied  with.  Stone  v.  Monticello  Constr. 
Co.  40:  978,  117  8.  W.  309,  136  Ky.  659. 
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Foreign  corporations. 

Opening  defeult  judgment  Kgainst  cot- 
poration   where   Bervice   waa   made 
on  agent  who  failed  to  delend,  Ke 
Judgment,  13. 
IE.  The   rule    preventing   one   who   con- 
tracts with  a  corporation  from  denying  its 
corporate  existence  doea  not  prevent  a  taz- 
pajer  from  denying  the  right  of  a  corpora- 
tion with  wliirh  a  municipality  contracted 
for    a   street   improvement,   to  enforce   the 
asseBBment   against    bis    property,    because 
of  failure  to  comply  with  the  statutory  re- 
quirements   necessary   to    permit   it   to   do 
business   in   tUe   state.     Fruin-Colnon   Con- 
tracting Co.  V.  Chatterson,  40:  857,  143  S. 
W.  6,  148  Ky.  504. 

16.  A  foreign  corporation  which  con- 
tracted to  pave  a  street  without  complying 
with  the  statutory  requirements  necessary 
to  enable  it  to  do  business  in  the  state 
cannot  enforce  the  paving  assessment, .  if 
the  statute  provides  that  it  shall  not  be 
lawful  tor  it  to  do  busiaesa  in  the  state 
until  it  has  complied  with  the  statute, 
although  the  only  penalty  provided  by  the 
statute  is  a  flne.  Fruin-Colnon  Contract- 
ing Co-  V.  Chatterson,  40:  Bj7,  143  S.  W.  6, 
140  Ky.  504.  (Annotated) 


COTTON  six:d  heal. 

Ambiguity  in  statute  as  to  liability 
tor  selling  adulterated  cotton  seed 
meal,  see  Statutes,  2. 

COUNT  FES. 

Liability  for  injury  on  defective  high- 
way,  see   Highways. 

COURTS. 

Contempt  of,  see  Contempt. 
Courts   martial,   see   Courts  Martial. 
Judicial   notice   by,  see   Evidence,   1. 
Decision    of    Federal    court    sittinj;    in 
state   as  evidence   of   law   of   that 
state,   see   Evidence,   S. 
Effect   of   judgment   in   state   court   to 
bar   action    in   Federal    court,    see 
Judgment,  7. 
Power  to  grant  new  trial  on   ite  own 
motion,  see  New  Trial,  1,  2. 
JaHsdtctlon;   territorial  limitations. 

Jurisdiction  to  enforce  attornej's'  liens, 
see  Attorneys,  4,  6.  ' 

Question  whether  suit  is  within  juris- 
diction   of    courte    or    interstate 
commerce    commission,    see    Inter- 
state  Commerce   Commission. 
1.  The  courts  of  a  state  in  which  a  car- 
Tier  is  doing  business  are  not  deprived  of 
jurisdiction   of  a  suit  to  compol   it  to   re- 
toive  property   for  transportation   into   an- 
other state,  on  tiie  theory  that  it  involves 
property  and  rights  of  the  carrier  beyond 
the  territorial  reach  of  the  court     Louis- 
40  L.R.A.(N.S.l  J 


ville  &  N.  R.  Co.  v.  F.  W.  Cook  Brew.  Co. 
40:  798,  172  Fed,  117,  96  C.  C.  A.  322. 
Itelatlon  to  other  departmenta  ot  goT- 


Mandamus  to  governor,  oee  Mandamus, 
1,  2 

2.  The  courte  are  not  deprived  of  pow- 
er to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  the  provisions  of  the  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  ot  the  courts.  Huidekoper  v.  Had- 
ley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  386. 

3.  The  expediency  and  propriety  of  ex- 
tending the  right  of  eminent  domain  to 
electric  power,  heat,  light,  and  traction 
companies,  provided  each  member  of  the 
community  is  given  equal  righte  and  priv- 
ileges in  respei't  thereto,  is  a  legislative 
question,  and  the  courts  are  limited  in 
their  inquiry  to  the  question  wliether  the 
service  provided  for  is  a  public  service. 
Pittsburg  Hydro-Electric-  Co.  v.  Liston,  40: 
60a,  73  S.  E.  86,  —  W.  Va.  — . 

4.  Where  a  common  council,  without  a 
full  hearing,  declares  a  bowling  allev  to  be 
a  nuisance,  with  the  view  of  having  the  mat- 
ter submitted  to  the  courte  for  adjudica- 
tion, the  action  of  the  council  will  be 
deemed  to  be  arbitrary,  and  will  be  set 
aside.  Shreveport  t.  Leiderkrantz  Soc.  40: 
75,  68  So.  578,  130  La.  602. 

5.  The  discretion  of  the  municipal  cor- 
poration in  exerciaing  its  taxing  power  upon 
the  business  of  peddling  within  its  limits 
is  not  beyond  the  power  of  the  courts  to 
review,  so  far  as  it  affects  the  reasonable- 
ness of  the  tax.  Iowa  City  v.  Olasaman, 
40:  8sa,   136  N.   W.  899,  —  Iowa,  — . 

e.  The  courts  cannot  declare  invalid 
an  ordinance  prohibiting  the  location  of  a 
hoepita!  within  a  certain  distance  of  resi- 
dences without  the  consent  of  their  ownerSj 
because  it  was  passed  upon  their  solicita- 
tion. Shepard  v.  Seattle,  40:  647,  109  Pac. 
1067,  69  Wash.  363. 
Jurisdiction  over  associations,  etc. 

7.  The  court  cannot  hold  that  a  mis- 
representation by  an  insured  as  to  bis  age 
and  tile  amount  of  intoxicants  used  during 
a  day  is  not  so  material  to  the  risk  as  to 
influence  against  reinstatement  the  sound 
judgment  and  good  conscience  of  officers  of 
the  company  in  whom  is  vested  the  discre- 
tion as  to  his  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furnishing  satisfactory  evidence  of 
health.  Conway  v.  Minnesota  Mut.  L.  Ins. 
Co.  40:148,  112  Pac.   1100,  62  Wash.  i&. 

8.  The  courts  will  not  control  the  dis- 
cretion of  the  officers  of  an  insurance  asso- 
ciation in  refusing  to  reinstate  a  member 
who  has  forfeited  his  rights  by  nonpay- 
ment of  dues,  where  the  contract  provides 
that  any  person  in  such  circumstances  may 
be  reinstated  "in  the  discretion  of  the  of- 
ficera,"  "upon  his  furnishing  them  satisfac- 
tory evidence  that  he  is  in  good  health  j" 
at  least,  where  there  are  foots  bearing  upoq 
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6.  That,  at  the  time  of  the  lale  by  pro- 
moters of  property  to  ft  corporation  org&n- 
'  ited  to  pnrchaae  it,  tliey  are  the  ownera  of 
a.11  the  stock  which  has  been  iaiued,  no 
iBEUe  having  i>een  made  of  that  intended  foi 
the  public,  or  that  a  ratification  of  the 
purchaaa  is  secured,  does  not,  it  at  the  time 
of  the  ratification  a  substantial  portion  of 
the  stock  intended  for  the  public  remains 
unissued,  avoid  the  operation  of  the  rale 
that  promoters  who  organize  a  corporation 
to  purchase  property  from  them  for  stock 
the  par  value  of  which  is  largely  in  excess 
of  the  value  of  the  property,  and  as  part 
of  the  scheme  sell  to  the  general  public 
as  original  subscribers  a  portion  ol  the 
stock  for  cash  at  par,  to  secure  a  working 
-capital,  without  providing  an  independent 
board  of  officers  to  pass  upon  the  wisdom  of 
the  purchaae,  havin;^  the  purchase  ratified 
hj  such  board,  or  disclosing  their  extraor- 
dinary profit  to  purchasers  of  stock,  are 
liable  to  account  to  the  corporation  for  the 
profit  of  the  proceeding.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
40:  314,  89  N.  E.   193,  203  Mass.  1G9. 

6.  A  promoter  of  a  corporation  who  has 
wrongfully  sold  property  to  it  at  an  un- 
due profit  cannot  avoid  repayment  to  the 
corporation  of  the  profit  so  secured,  on  the 
ground  that  it  will  result  in  a  benefit  to 
the  stock  taken  by  himself  and  his  copro- 
moters,  who  have  ratified  the  act,  and  whose 
stock  is  all  but  a  small  part  of  that  issued. 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
V.  Bigelow,  40:  314,  S9  N.  E.  )93,  203  Mass. 
ISO. 

7.  The  law  will  not  approve  a  transac- 
tion by  which  property  is  purchased  by  a 
promoter  of  a  corporation  with  money  so- 
licited in  substantial  part  from  aBsociates 
liy  representationB  that  he  intends  to  form 
a  corporation  with  a  specified  capitalira- 
tipn,  and  sell  the  property  to  it  for  a  cer- 
tain amount  of  stock,  fallowed  by  its  actual 
-sale  to  the  corporation  for  a  much  larger 
amount,  the  settlement  with  the  associates 
«t  the  price  agreed  upon,  and  the  retention 
by  the  promoUr  of  the  difference  as  a  se- 
-cret  profit,  and  taking  cash  subscriptions 
from  the  general  public,  who  understand 
that  the  corporation  is  organized  under  a 
statute  which  requires  property  to  be  taken 
for  stock  only  at  its  true  value.  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  v,  Bige- 
low, 40:  314,  BO  N.  E.  193,  203  Mass.  150. 

a.  Persons  joining  a  syndicate  to  pur- 
■chase  property  for  sale  to  a  corporation 
whose  organization  for  its  purchase  is  un- 
der contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
Htockholders  of  the  new  corporation,  en- 
titled to  a  disclosure,  if  the  promoter  ac- 
tually turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  the  cor- 
porate stock.  Old  Dominion  Copper  Min. 
&  Smelting  Co.  v.  Bigelow,  40;  314,  80  N. 
E.   103,  203  Mass.  160. 

9.  The  right  of  a  corporation  to  com- 
40  L.R.A.(N.S.) 


pel  a  repayment  of  illegal  promoters'  profits 
for  the  benefit  of  all  its  stockholders  is  not 
defeated  by  the  fact  that,  after  the  suit 
was  instituted,  certain  of  the  stockholders 
entered  into  an  illegal  agreement  as  to  the 
disposition  of  the  proceeds  of  the  suit.  Old 
Dominion  Copper  Min.  A  Smelting  Co.  i. 
Bigelow,  40:  314,  89  N.  E.  193,  203  Mass. 
160. 

10.  The  remedy  of  a  corporation  whose 
promoter  has  taken  an  illegal  secret  profit 
in  a  sale  of  property  to  it  is  not  limited  to 
a  rescission  of  the  transaction,  but  it  may 
compel  a  return  of  it  to  the  corporation. 
Old  Dominion  Copper  Min.  A  Smelting  Co. 
V.  Bigelow,  40:  314,  80  N.  E.  103,  203  Mass. 
169. 

Subscriptions  to  stock. 

Evidence  on  question  whether  sub- 
scriptions were  made  in  good  faith. 
see  Evidence,  24. 

11.  Bubscriptions  by  persons  who  are  not 
apparently  able  to  pay  them  when  called 
tor  cannot  be  counted  in  determining  wheth- 
er or  not  the  condition  that  a  certain 
amount  shall  be  subscribed  in  good  faith 
to  the  capital  stock  of  a  proposed  corpora- 
tion before  the  subscription  shall  become 
binding  has  been  met.  Stone  v.  Monticello 
Coostr.  Co.  40:  978,  117  S.  W.  369,  135  Kv. 
66S. 

12.  That  corporations  which  have  paid 
their  subscriptions  to  the  stock  of  another 
corporation  bad  nb  authority  to  make  the 
subscriptions  will  not  require  such  subscrip- 
tions to  be  ignored  in  determining  whether 
or  not  the  requisite  amount  of  subscrip- 
tions made  in  good  faith  had  been  receiTed 
to  make  other  subscriptions  binding  under 
the  conditions  of  the  contract.  Stone  v. 
Monticello  Constr.  Ca  40:  978,  117  S.  W, 
380,   13S   Ky.   850. 

Action  by  Btocktioldeiw. 

13.  Minority  stockholders  may  maintain 
an  action  on  behalf  of  the  corporation  to 
compel  directors  to  reimburse  we  corpora- 
tion for  loss  occasioned  to  it  by  their  cir- 
culation of  a  libel,  where  those  in  control 
of  the  corporation's  affairs  refuse  to  act. 
Hill  V.  Murphy,  40:  iioa,  08  N.  B.  781,  212 
Mass.  1. 

Llabllitr  of  stockholders. 

Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  mutnal 
insurance  company,  see  Equity,  3, 

Presumptions  and  burden  of  proof  in 
action  on  note  given  for  stock,  ace 
Evidence,  8. 

When  suit  to  recover  assessments  from 
members  of  mutual  insurance  com- 
pany is  barred,  see  Limitation  of 
Actions,   4. 

14.  An  action  to  enforce  an  agreement 
to  tske  stock  in  i  corporation,  which  shall 
not  be  binding  until  a  certain  amount  has 
been  subscribed,  may  be  maintained  in  the 
name  of  the  corporation,  although  the  de- 
fense is  that  the  conditions  had  not  been 
complied  with.  Btone  v.  Monticello  Conatr. 
Co.  40:  978,  117  S.  W.  309,  186  Ky.  059. 


g,.ro::b,GoO'^lc 


CORPSE-COURTS, 


Foreign  corporations. 

Opening  default  judgment  against  cor- 
poration  where   service   was   made 
on  agent  who  failed  to  defend,  see 
judgment,  13. 
IS.  The    rule    preventing   one   who   con- 
tracts with  a  corporation  from  denying  its 
corporate  existence  does  not  prevent  a  tax- 
payer from  denying  the  right  of  a  corpora- 
tion with  wliich  a  municipality  contracted 
for   a   street   improvement,   to   enforce    the 
assesament    againat    his    property,    because 
of  failure  to  comply  with  the  statutory  re- 
quirementa   necessary    to   permit   it   to   dn 
business   in   tMe   state.     Fruin-Colnon   Con- 
tracting Co.  T.  Chatterson,  40:  857,   143  S. 
W.  6.  146  Ky.  504. 

IB.  A  foreign  corporation  which  con- 
tracted to  pave  a  street  without  complying 
with  the  statutory  requirements  necessary 
to  enable  it  to  do  business  in  the  state 
cannot  enforce  the  paving  assessment, .  if 
the  statute  provides  that  it  shall  not  be 
lawful  for  it  to  do  business  in  the  state 
until  it  has  complied  with  the  statute, 
although  tlie  only  penalty  provided  by  the 
statute  is  a  line.  Fruin-Colnon  Contract- 
ing Co.  T.  Chatterson,  40:  857,  143  S.  W.  6, 
146  Ey.  S04.  {Annotated) 


COTTON  SEED    MEAIi. 

Ambiguity  in  statute  as  to  liability 
for  selling  adulterated  cotton  seed 
meal,  see  Statutes,  2. 

CODNTIES. 

Liability  for  injury  on  defecti?e  high' 
way,   tee   Highways. 

comiTS. 

Contempt  of,  see  Contempt. 
Courts   martial,  see  Courts  Martial. 
Judicial   notice   by,   see   Evidence,   1. 
Decision    of    Fcdi^rHl    court    sitting;    in 

state   M   evidence   of   law   of  that 

state,   see   Evidence,   8. 
Effect   of   judgment   in   state   court   to 

bar   action    in    Federal   court,   see 

Judgment,  7. 
Power  to  grant  new  trial  on   its  own 

motion,  see  New  Trial,  I,  2. 
Jar)  sd  let  I  on :   territorial  limitations. 

Jurisdiction  to  enforce  attorneys'  liens. 


Quest  io 


>  Attor 


:,    6. 


1  whether  suit  is  within  juris- 
,ion  of  courts  or  interstatf 
aion,  see  Inter- 
state Commerce  Commission. 
1.  The  courts  of  a  state  in  which  a  car- 
rier la  doing  business  are  not  deprived  of 
jurisdiction  of  a  suit  to  compel  it  to  re- 
ceive property  for  transportation  into  an- 
other state,  on  tlie  theorv  that  it  involves 
property  and  rights  of  the  carrier  beyond 
the  territorial  re«h  of  the  court  Louis- 
40  L.R.A.(N.S.)  ; 


ville  &  y.  H,  Co.  V.  F.  W.  Cook  Brew.  Co. 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 
Relation  to  otber  departmeata  of  gOT- 


Mandamui  to  governor,  see  Mandamus, 
1.  2 

2.  The  courts  are  not  deprived  of  pow. 

er  to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  the  provisions  of  the  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  of  the  courts.  Huidekoper  v.  Had- 
ley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  3B5. 

3.  The  expediency  and  propriety  of  ex- 
tending the  right  of  eminent  domain  to 
electric  power,  heat,  light,  and  traction 
companies,  provided  each  member  of  the 
community  is  given  equal  rights  and  priv- 
ileges in  respect  thereto,  is  a  legislatiTe 
question,  and  the  courts  are  limited  in 
tbeir  inquiry  to  the  question  whether  the 
service  provided  for  is  a  public  service. 
PitUburg  Hydro-Electric  Co.  v.  Liaton,  40; 
eoa,  73  S,  E.  88,  —  W.  Va.  — , 

4.  Where  a  common  council,  without  a 
full  hearing,  declares  a  bowling  alley  to  be 
a  nuisance,  with  the  view  of  having  the  mat- 
ter submiUed  to  the  courts  for  adjudica- 
tion, the  action  of  the  council  will  be 
deemed  to  he  arbitrary,  and  will  be  set 
aside.  Shreveport  v.  Leiderkrantz  Soc.  40: 
75,  68  So.  STB,  130  La.  802. 

6.  The  discretion  of  the  municipal  cor- 
poration in  exercising  its  taxing  power  upon 
the  business  of  peddling  witliin  its  limits 
ia  not  beyond  the  power  of  the  courts  to 
review,  so  far  as  it  alTecta  the  reasonable- 
ness of  the  tax.  Iowa  City  v.  Gtasaman, 
40:  85s,   13S  N.   W.   899,  —   Iowa,  — . 

6.  The  courts  cannot  declare  invalid 
an  ordinance  prohibiting  the  location  of  a 
hospital  within  a  certain  distance  of  resi- 
dences without  the  consent  of  their  owners, 
because  it  was  passed  upon  their  solicita- 
tion. Shepard  v.  Seattle,  40:  647,  100  Pac. 
1067,  69  Wash.  363. 
Jurisdiction  o 


7.  The 


representatioi 
and  tlie  amoi 
a  day  is  not 


by  a 


mred  a 


toxicants  used  during 
material  to  the  risk  as  to 
it  reinstatement  the  sound 
judgment  and  good  conscience  of  officers  of 
tlie  company  in  whom  is  vested  the  discre- 
tion as  to  his  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furniahing  aatisfactory  evidence  of 
health.  Conway  v.  Minnesota  Mut.  L.  Ins.  . 
Co.  40:  148,  112  Pac.  1100,  62  Wash.  49. 

S.  The  courts  will  not  control  the  dis- 
cretion of  the  officers  of  an  insurance  asso- 
ciation in  refusing  to  reinstate  a  member 
who  has  forfeited  hia  rights  by  nonpay- 
of  dues,  where  the  contract  provides 
person  in  such  circumstances  may 


that  a 


instated  "in  the  discretion  of  the  of- 
ficers," "upon  his  furnishing  them  satisfac- 
tory evidence  that  he  is  in  good  health;" 
at  least,  where  there  are  facta  bearing  upoq 


leeo 


COURTS-MARTIAL— CRIMINAL    LAW. 


the  qucBtion  of  hia  health  which  might  in- 
fluence the  sound  judgment  and  goml  con- 
science of  an  olBcer  to  decide  against  re- 
instatement. Conwav  r.  Minnesota  Mut. 
L.  Ins.  Co.  40:  148.  113  Pac  1106,  62  Wash. 
46.  (AnnoUted) 

Sutte  courts. 

9.  State  courts  raaj,  on  the  ground  of 
comity,  take  jurisdiction  of  actions  b^  em- 
ployees to  recover  damages  from  railroad 
companies  for  personal  injuries  arising  un- 
der the  employer's  liability  act  of  Congress 
relating  to  interstate  commerce,  of  April  22, 
1908.  Bradbury  v.  Chicago,  R.  I.  &  P.  R. 
Co.  40:  684,  128  N.  W.  1,  149  Iowa,  fil. 

(Annotated) 
Interference  wltb  other  conns ;  Injunc- 
tion. 

10.  The  courts  of  one  state  in  wbich  a 
litigation  has  progressed  to  a  final  decree, 
from  which  an  appeal  has  been  taken,  nay 
enjoin  the  defeated  party  from  maintain- 
ing a  suit  in  another  state,  to  enjoin  his 
adversary  from  proceeding  with  the  prose- 
cution of  the  cause.  Old  Dominion  Copper 
Min.  ft  Smeltint;  Co.  t.  Bigelovr,  40:314, 
89  N.  E.  1Q3,  203  Mass.  159. 

Rales  of  decision. 

Full  faith  and  credit  rule  a*  compelling 
court  to  follow  rules  of  court  of 
other  state,   see  Judf.inent   12. 

11.  The  mere  contrary  conclusion 
reached  by  the  Supreme  Court  of  the  United 
State*  upon  a  similar  state  of  facts  is  not 
alone  a  sufficient  consideration  of  a  state 
court's  oTerruling  one  of  its  own  decisions. 
Old  Dominion  Copper  Min.  t  Smettine  Co. 
V.  Bigelow,  40:  314,  89  N.  E.  103,  203  Usm. 
169. 

12.  The  Federal  courts,  in  exercising 
their  jurisdiction  founded  on  diverse  cit- 
lEensbip,  in  cases  involving  the  administra- 
tion of  the  common  law,  do  not  hold  them- 
selves bound  by  the  decisions  of  the  courts 
of  the  state  in  which  they  are  sitting,  un- 
less such  decisions  have  ao  clearly  estab- 
lished a  settled  rule  in  the  premises  as  to 
make  it  a  part  of  the  peculiarly  local  law 
of  the  EtBt«,  but  will  resort  to  the  same 
sources  of  information  as  to  what  such  law 
is  as  are  open  to  the  state  courts.  Snare 
ft  Triest  Co.  v.  Friedman,  40:  367,  160  Fed. 
1,  M  C.  C.  A.  380. 

13.  A  single  decision  of  the  highest 
court  of  a  state  which  follows  no  tine  of 
precedents  in  that  jurisdiction,  that  one 
piling  building  materials  in  a  street  owes 
no  duty  to  pile  them  so  as  to  avoid  injury 
to  children  of  tender  year.t  accustomed  to 
play  iR  the  vicinity,  is  not  bindint;  on  a 
Federal  court  sitting  in  the  same  state,  in 
which  an  action  involving  such  question, 
and  growing  out  of  the  same  accident  as 
that  involved  in  the  ease  in  which  such  de- 
cision was  made,  is  brought  on  the  ground 
of  diverse  citizenship,  after  discontinuance 
in  the  state  court  because  of  such  ruling. 
Snare  &  Triost  Co.  v.  Friedman,  40:  367, 
leo  Fed.  1,  04  C.  C.  A.  300. 

14.  It  is  the  duty  which  the  Federal 
courts  may  not  renounce  to  form  independ- 
ent opinionn  ap^  jendet  independent  de- 
40  L.R..\(N.S,) 


cisions  upon  questions  of  commercial  or 
general  law  and  of  right  under  the  Consti- 
tution and  laws  of  the  nation  of  which 
they  have  jurisdiction,  and  the  decisiona 
of  the  state  courts  are  not  controlling,  but 
persuasive  thereon.  Ouernsev  v.  Imperial 
Bank,  40:  377,  188  Fed.  300,  110  C.  a  A. 
278. 

COrRTS-MARTIAIi. 

Review  of  proceedings  of,  by  certiorari, 
■ee  Certiorari. 
A  militia  officer  of  a  state  cannot  be 
dismissed  by  court-matial  iu  time  of  peace. 
for  violation  of  the  Articles  of  War  of  the 
United  States,  since  auch  Articles  are  not 
applicable  to  the  militia  at  that  time. 
State  ex  rel.  Poole  v.  Feake,  40:  354,  135 
N.  W.  197,  —  N.  D.  — .  ( Annotated) 

COVENANTS  AND  CONDITIONS. 

Claim  for  damages  for  breach  of  as 
ground  for  injunction  against 
transfer  of  property,  see  Injuoc- 
tiou  6. 
The  right  of  a  grantor  who  platted 
certain  land  and  sold  and  conveyed  the 
lots  by  deeds  containing  covenants  restrict- 
ing the  buildings  thereon  to  one  dwelling 
house  on  each  lot,  in  pursuance  of  a  gen- 
eral or  neighborhood  scheme,  to  enforce 
such  a  covenant  against  a  purchaser  with 
notice  from  his  grantee,  so  as  to  prevent 
such  purchaser  from  erecting  a  garage  do 
hii  lot  in  the  place  provided  for  a  dwelling 
house,  is  not  defeated  by  the  fact  that  ex- 
press permission  was  given  in  connection 
with  the  restriction  as  to  dwelling  houses. 
in  the  sale  of  certain  other  lots,  to  erect 
necessary  or  appropriate  outbuildings,  and 
in  still  other  instances,  the  restrictive  cov- 
enant was  disregarded  and  garages  erected 
at  the  rear  of  the  dwelling  house  on  the 
lot,  in  a  manner,  however,  not  destroying 
the  essential  mutual  benedt  enjoyed  by  the 
lot  owners  from  the  general  scheme,  nor 
the  benefit  to  the  grantor's  remaining  prop- 
erty, to  be  derived  from  performance  of  tlie 
covenants  of  the  general  scheme  at  so  modi- 
fled.  Sanford  v.  Keer  (N.  J.  Err.  t  App.], 
40:  1090,.  83  Atl.  226,  —  N.  J.  — . 


CRIMINAL   I,AW. 

Action  whether  civil  or  criminal,  ate 
Action  or  Suit,  2. 

Striking  appellant's  ailment  on  ap- 
peal, see  Appeal  and  Error.  3. 

Prejudicial  error  in  remarks  of  judge 
in  criminal  case,  see  Appeal  and 
Error,  26. 

Disbarment  of  attorney  for  crUDe,  Kc 
Attorneys,  2,  3. 


CRIMINATION  OF  SELF— DAMAGES. 


12B1 


Intent  u  necesBary  element  of  viola- . 

tion  of  statute  against  illegal  vot- 
ing, see  Elections,  3. 
Demonstrative   evidence,   see   Evidence, 

10. 
Admissibility    of    dying    declarations, 

see    Evidence,    IT,    19. 
Belevancy    of    evidence    generally,    see 

Evidence,  29. 
Safliciency  of  proof,  see  Evidence,  33. 
Competency  of  jurors,  see  Jury,  3,  i. 
Number    of    peremptory    challenges   to 

which  accused  is  entitled,  see  Jury, 

8. 
Sight  to  new  trial,  see  New  Triai,  3,  4. 
Ambiguity  in  statute  imposing  penalty, 

see  Statutes,  2. 
Itemarks    of    prosecuting    attorney    in 

crimiual  case,  see  Trial,  1. 
SufHciency  of  verdict  in  criminal  case, 

see  Trial,  8. 
As  to  Venue,  see  Venue. 
Bee  also   Bastardy;    Breach  of  Peace; 

Kidnapping;     Larceny ;     Maybem ; 

Perjury. 

1.  The  existence  of  a  preliminary  order 
enjoining  the  enforcement  of  a  statute  re- 
lating to  the  inspection  of  oil  pending  a 
suit  b>  test  the  constitutionality  of  the 
statute  does  not  relieve  one  who  makes 
sales  in  violation  of  the  terms  of  the  stat- 
ute from  prosecution  thereundar,  if  the 
statute  is  ultimately  held  to  be  valid.  State 
V.  Wadhams  Oil  Co.  40:  607,  134  N.  W. 
1121,  —  Wis.  — . 

CrtmlnaUon  or  self. 

2.  Making  it  a  felony  for  one  who  baa 
caused  injury  by  the  operation  of  a  motor 
vehicle,  to  leave  the  place  of  accident  with- 
out leaving  his  name,  address,  and  license 
number,  does  not  violate  the  constitutional 
protection  against  giving  self-ineriminating 
evidence.  Ex  parte  Kneedler,  40:  Gsi,  147 
S.  W.  983,  —  Mo.  — .  (Annotated) 
Necessity   of   Indictment,   presentment, 

or  Inlormatlon. 

As  to  reifucBts  and  sufficiency  of  indict- 
ment, information,  and  complaint, 
see  Indictment,  etc. 

3.  By  a  proceeding  under  a  statute 
providing  for  an  information  and  the  im- 
position of  an  additional  sentence  upon  a 
convict  who  has  been  twice  before  convicted 
and  sentenced  to  a  penitentiary,  the  convict 
is  not  held  to  answer  for  a  crime  so  as  to 
require  presentment  or  indictment  of  a 
grand  jury,  nor  is  he  thereby  twice  put  in 
jeopardy  for  an  offense.  State  v.  Graham, 
40:  934,  69  S.  E.  1010,  69  W.  Va.  248. 
Former  Jeopardy. 

Setting  aside  conviction  to  enable  ac- 
cused to  plead  former  jeopardy, 
see  New  Trial,  3. 

See  also  supra,  3. 

4.  Conviction  of  failure  to  maintain 
one's  wife,  contrary  to  the  provisions  of 
the  statute,  is  not  a  bar  to  a  prosecution 
for  continued  failure  to  maintain  her  after 
serving  the  sentence  on  the  former  convic 
tion.  State  v.  Morgan,  40:  615,  136  N.  W. 
621,  —  Iowa,  — .  (Annotated) 
40  LJl.A.(N.S.) 


6.  A  prisoner  is  not  in  jeopardy  while 
one  juryman  has  not 'taken  the -required 
oath,  and  is  not  therefore  entitled  to  dis- 
charge l>ecause  of  former  jeopardy,  if,  upon 
discovering  the  failure  to  talte  tlie  oath,  tlie 
jury  are  resworn  and  the  trial  begun  de 
not:o.  State  v.  Herold,  40:  1113,  IZ3  Pac. 
1076,  68  Waah.  654.  (Annotated) 

Sentence  and  punishment. 

Right  to  recall  and  sentence  to  longer 
term  pel-son  found  guilty  of  con- 
tempt of  court,  see  Contempt,  3. 

6.  A  statute  providing  for  the  filing  of 
an  information  in  the  circuit  court  of  tlie 
county  in  which  the  penitentiary  ia  situat- 
ed, of  the  fact  that  one  who  had  been  sen- 
tenced to  confinement .  in  such  penitentiary 
bad  before  been  sentenced  to  a  like  punish- 
ment, whether  or  not  it  waa  so  alleged  in 
the  indictment  on  which  he  was  convicted, 
and  directing  that,  upon  such  information, 
a  sentence  of  life  imprisonment  be  imposed 
upon  a  convict  who  had  been  twice  before 
sentenced  to  confinement  in  a  penitentiary, 
is  constitutional  and  valid.  State  v.  Gra- 
ham, 40:  934,  69  S.  E.  1010,  08  W.  Va.  248. 


CROPS. 

Attachment  against,  to  enforce  Hen  for 

rent,  see  Attachment. 
Evidence   of  damage  to,  Bee   Evidence, 


CROSSINGS. 

Injury  at  railway  crossing,  see  Rail- 
roads, 2,  3. 

CDRTEST. 

Liability  of  curtesy  initiate  to  at- 
tachment for  husband's  debts,  see 
Levy  and  Seizure. 


DAMAGES. 

Conflict.of  laws  as  to  right  to,  see  Con- 
flict of  Laws,  6. 
Evidence  as  to,  see  Evidence,  26. 
Ijlqnldated  damages. 

Waiver  by  landlord  of  right  to  retain 
deposit    by    tenant    as    liquidated 
damages,   see   Landlord   and   Ten- 
ant, 2. 
I.  A  deposit  by  one  leasing  for  a  five- 
year  period,  of  two  months'  rent  to  indem- 
nify  the   lessor   against   any   loss  or   dam- 
age  which   be   may    sustain   by    reason   of 
any  violation  of  the  contract  by  the  lessee, 
SB  liquidated  damap;eB,  may  be  retained  by 
the  lessor  in  csae  he  is  compelled  to  evict 
the  tenant  for  nonpayment  of  rent,  although 
he   acts   immediately   upon   the   default,   so 
that  the  deposit  more  tliou  equals  the  rent 


DATE — DEEDS. 


due  and  unpaid.    Barrett  *.  Monro,  40:  763, 
124  Pac.  369.  —  Wash.  — . 
Torts  generally. 

2.  The  measure  of  damag«a  In  an  ac- 
tion againet  an  insurance  companj  for  the 
negligence  of  its  agent  in  failing  to  forward 
an  •  application  for  insurance,  owing  to 
which  delay  the  prapert;  ia  destroyed  be- 
fore the  policy  is  issued,  is  the  ainonut  of 
insurance  which  tbe  applicant  but  for  this 
delay  would  have  had.  Boyer  t.  State 
Farmers'  Mut.  Hail  In«.  Co.  40:  1S4,  86 
Kan.  442,   121   Pac.  329. 

2a.  The  mere  fact  that  a  stranger  of- 
fered to  construct  a  railroad  siding  for  a 
certain  amount  before  the  entry  of  a  de- 
cree requiring  the  railroad  company  to  do 
so,  and   some   time   after   the   decree,   eom- 

filainant  was  compelled  to  pay  him  a  much 
arger  amount  for  the  work,  does  not  estab- 
lish the  liability  of  the  railroad  company 
for  the  difference,  especially  where  there  is 
nothing  to  show  when  demand  was  made 
upon  it  or  its  duty  began.  Moaer  t.  Phila- 
delphia, R.  &  P.  R.  Co.  40:  519,  82  Atl.  S62, 
233  Pa.  269. 
Fraud. 

3.  In  case  a  promoter  owns  property 
before  he  undertakes  the  organization  of  a 
corporation  to  purchase  it,  the  amount 
which  the  corporation  can  recover  for  secret 
profits  secured  by  him  in  the  sale  is  not 
measured  by  the  difTerence  between  what 
the  property  originally  coat  him,  and  the 
market  value  of  the  stock  received  by  him; 
nor  between  the  intrinsic  value  of  the  prop- 
erty and  that  of  the  stock,  but  by  the  dif- 
ference between  the  market  value  of  the 
property  and  that  of  the  stock.  Old  Domin- 
ion Copper  Min  &  Smelting  Co.  v.  Bigelow, 
40:  314,  89  N.  E.  193,  203  Mass.  169. 
Personal  Injuries. 

4.  The  damages  to  be  recovered  from 
the  keeper  of  a  public  eating  place  who 
serves  deleterious  food  to  guests,  with  im- 

Snted  but  not  actual  knowledge  of  its  un- 
t  character,  may  include  an  allowance  for 
the  suffering  and  expense  due  to  the  re- 
sulting illness  of  the  customer.  Doyle  v. 
Fuerst  &  Eraemer,  40:  4B0,  56  So.  906,  129 
La.  838. 

6.  9100  Is  not  eiceasire  to  be  allowed 
!n  damages  for  ptomaine  poisoning  to  a 
patron  of  a  public  eating  house,  due  to  the 
unlit  character  of  food  furnished  him, 
where,  for  a  time,  he  suffered  great  pain 
and  apprehended  death,  while  he  did  not 
entirely  recover  from  the  injury  for  six 
weeks.  Dovie  v.  Fueret  *  Kraemer,  40:  480, 
Sa  So.  906,  129  La.  838. 

e.  A  recovery  of  $15,000  as  damages 
for  loss  of  an  arm  by  a  railroad  trackman, 
twenty-four  years  old,  who  was  earning 
from  $80  to  S85  per  month,  was  reduced  to 
$12,000,  Bradburv  v.  ChicaRo,  K.  I.  *  P.  S. 
Co.  40:  684,  128  N.  W.  1,  US  Iowa,  51. 
IjOsb  of  proflta. 

7.  In  an  action  for  damages  against 
a  carrier  who  had  contracted  to  deliver  a 
merry-go-round  at  a  point  on  a  connectinjf 
road  by  a  certain  day,  with  full  knowledne 
40  L.R.A.(N.S.) 


of  tbe  purpose  to  which  it  wu  to  be  pat, 
and  of  the  importance  of  having  it  their 
on  the  day  specified,  and  of  the  loss  of 
profits  which  win  result  from  the  failure 
to  deliver  the  same  by  such  day,  for  failnrt, 
through  lack  of  diligence,  to  deliver  lue 
merry-go-round  until  after  the  agreed  daj. 
the  contemplated  profits,  being  such  as  can 
be  estimated  with  a  reasonable  d^ree  of 
accuracy,  are  a  proper  element  of  damages. 
Fort  Smith  t  W.  R.  Co.  v.  Williams,  40: 
494,  121  Pac.  276,  30  Okla.  T2«. 

DATE. 

Alteration  of  date  in  note,  SM  Altera- 
tion  of  Instruments. 

DAI'S  OF  GRACB. 

Conflict  of  laws  as  to^  see  Conflict  of 
Iaws,  2. 

DEATH. 

Conflict  of  laws  as  to  liability  for,  see 

Conflict  of  Laws,  6. 
Effect  of   death   of   illegitimate  befon 
his   mother   on   right   of   his  chil- 
dren to   inherit  from  her,  see  De- 
scent and  Distribution. 
The  failure  of  a  husband  who  hu 
been   injured   by  the   negligence  of  a  city, 
to  give   the   statutory   notice   necessarj  to 
enable  him  to  maintain  an  action  against 
the  city  for  such  injury,  does  not,  after  bis 
death,  which  occurred  after  the  time  for 
giving  such  notice  had  expired,  prevent  the 
maintenance   of    an    action    by    his   widos. 
who  gave  the  statutory  notice  within  tbe 
requisite    time    after    his    death,    under  a 
statute  giving  a   right  of  action   for  dam. 
ages  for  death  caused  by  wrongful   act.  in 
case   the   decedent  might  have   maintained 
an  action,  had  he  lived,  for  injury  for  the 
same   act   or   omission.     Nesblt   v.   Topeka, 
40:  749,  124  Pac.  166,  —  Kan.  — . 

(Annotated) 

DKBTOR  AMD  CREDITOR. 

Constitutionality  of  statute  subjecting 
income  of  spendthrift  trust  ti' 
claims  of  creditors,  see  Constitu- 
tional Law,  7a,  IB. 

Oral  agreement  to  pay  debt  of  an- 
other, see  Contracts,  I. 

Joint  debtors  and  creditors,  ace  Joist 
Debtors  and  Creditors. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  15-10 
In  pleading,  see  Pleading,  2-4. 


Acknowledgment    of,   see    Acknov 

Rights  of  grantee  of  coal  in  plac 
Mines,  3. 


for  life,  remainder  (o  the  heirs  of  the  wilp. 
vests  the  fee  in  the  wife  Buhject  to  the  hu'- 
band's  life  estate.  Cotton  v.  Moeeley,  40: 
768,  74  S.  E.  454,  —  N.  C.  — 


DEFA  tat— DOWER.' 


Judgment  I7,  Bee  Judgment,  S,  13. 

DEIFENSE. 

To  mction  for  breach -of  promise.  He 
Breach  of  Promise. 

In  suit  by  corporation  to  compel  re- 
payment by  promoters  of  illegal 
profits,  see  Corporatioaa,  9. 

To  paving  aaBfasmentH,  see  Corpora- 
tions,   16,    16. 

To  action  for  eauging  death,  see  Death. 

In  action  on  executor's  bond,  see  Exec- 
utors  and  Administrators.  2. 

In  mandftmua '  cose,  see  Uandamiu,  1, 


DBIiAT. 

'  Id  eendii^  in  application  for  insurance, 
see  Insurance,  1. 

DBLECATION  OF  POWER.' 

Coustitntionatitr  of,  see  Constitutional 
Uw.  1. 

DEXITialT. 

By  carrier,  see  Carriers,  IE,  IS. 
Of  gift,  eee  Gift. 


DKSCENT  AND   DISTRIBUTION. 

Right  vbich  will  descend  to  heirs  ac- 
quired by  burying  desd  bodies  in 
private  grounds,  see  Easements. 
Tbe  death  of  an  illegitimnte  before 
his   mother   does  not   prevent   his   ciiildren 
from   inheriting   from   the   latter,   under   a 
Htatnte    providing   that   every    illegitimate 
rhitd  shall  be  considered  as  the  heir  of  his 
mother,  and  shall  inherit  her  estate  in  Mke 
manner    as    if    horn    in    lawful    wedioclc. 
r.oodeli  T.  Ye«rBki,  ^o:  516,  138  N.  W.  451, 
—  Mich.  — . 


DISCOUNT. 

EfTect  of  provision  for,  on  negotiability 
of  note,  see  Bilis'and  Notes,  2. 


msoRErriON. 

&■  to  dismissal  of  appeal,  see  Appeal 

and  Error,  2,  3. 
Review  of,  on  appeal,  see  Appeal  and 

Error,  8-12. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  IS, 
In  license  tax,  sec  Licensp,  2-5. 
40  L.R.A.(N.8.) 


DISFIGUREMIINT. 

QuITjcicncy  of  evidenee  to  sustain  con- 
viction of,  see  Evidence,  33. 
Liability  for,  see  Mayhem. 

DISMISSAL   OR   DISCONTINUANCE. 

Of  appeal,  see  Apiwai  and  Error,  2,  3. 

Kffect  of  voluntary  discontinuance  of 
action  after  grant  of  new  trial  on 
conclusiveness  of  judgment,  aee 
Judgment,  T. 


DITORCE  AND  SEPARATION. 

Abatement  of  suit  by-  pendency  of 
other  suit,  see  Abatement  and  Ee- 

Kidnapping  of  child  by  parent  before 
order  as  to  custody  of  child,  see 
hid  napping. 

Remarriage  of  divorced  person,  see 
Marriage. 

1.  A  woman  cannot,  by  leaving  her 
husband  and  removing  to  another  state  t>e- 
cause  there  had  betn  a  few  quarrels  be- 
tween them  over  property,  without  violence 
or  mental  diatreas  which  would  destroy 
ber  healtli,  acquire  "an  ai^tual  bona  Sde 
residence"  there,  within  the  meaning  of 
the  statutes  of  the  state  conferring  juris- 
diction in  divorce  caees-  Sneed  v,  Sneed, 
40:99,  123  Pac.  312,  -r~  Aril.  —-. 

2.  To  come  within  the  operation  of  a 
statute  allowing  a  divorce  for  habitual 
drunkenness,  one  need  not  be  constantly 
drunlc  or  incapacitated  from  transacting 
his  business;  it  being  sufBoient  if  he  has 
tbe  fixed  habit  of  frequently  and  repeated- 
ly getting  drunk  when  opportunity  offers, 
or  has  lost  the  wilt  power  to  resist  tempta- 
tion in  that  respect.  O'Kane  v.  O'Kane, 
40:  655,   m   S.   W.   73,  —  Ark.  — . 

{Annotated) 


DOHICIIj. 

For  purpose  of  divorce,  see  Divorce  and 

Separation,  1. 
For  purpose  of  election,  see  Elections. 
One  does  not  lose  his  domicil  so 
as  to  be  exempt  from  taxHtion  there,  by 
startinij  on  an  estended  journey  with  the 
intention  of  establishin);  the  domicil  else- 
where, until  he  has  actually  established 
such  domicil.  Barhydt  v.  Cross,  40:  986, 
136   N.  W.   E20,  —  iowa,  — . 

(Annotated) 

DOWER. 

1.  Under  a  statute  providing  that  a 
widow  shall  be  endowed  of  a  third  part  of 
the  property  whereof  her  husband  died 
seised,  taxes  which  accrued  prior  to  assign- 


DRAFTS— ELECTRIC  COMPANY. 


ment  of  the  dower  wnnot,  in  faror  of 
othen  entitled  to  share  in  the  estate,  be 
deducted  from  the  cKsh  value  of  ber  dower 
interest,  which  alie   afreet  to  take  in  lieu 


(Annotated) 

2.  A  provision  in  an  af^eement  of  k 
widow  to  take  cash  in  lieu  of  dower  upon 
sale  of  the  property,  that  the  dower  shall 
be  valued  •■  of  the  date  of  admeasure- 
ment, does  not  subject  her  interest  to  the 
lien  of  taxes  which  accrued  before  that  date. 
Underground  Klectrie  K.  Co.  v.  Owsley,  40: 
609,  198  Fed.  278,  —  C.  C.  A.  — . 

3.  Under  an  agreement  that,  In  ease 
a  widow  will  take  her  dower  interest  in 
e«sh,  her  occupancy  of  the  property  before 
aaai^ment  of  dower  shall  be  witliout  charge 
to  ber,  it  Is  not  chargeable  with  taxes  even 
though  occupancy  prior  to  assignment 
might,  under  some  circumstances,  render 
her  interest  so  subject.  Underground  Eire- 
trie  R.  Co.  T.  Owsley,  40:  609,  IM  Fed.  278, 
—  C.  C.  A.  — . 

4.  Under  a  statute  making  a  widow's 
dower  interest  subordinate  to  the  lien  of  ft 
purchase-money  mortgage,  it  is  also  subor- 
dinate to  the  lien  wh'ich  the  mortgage  gives 
the  mortgagee  for  taxes  which  he  is  com- 
pelled to  pay  upon  the  property,  »nd  she 
IB  not  entitled  to  reimbursement  for  the 
amount  of  such  lien  by  the  heirs,  who  are 
not  required  to  protect  her  dower  interest 
against  such  taxes.  Underground  Electric 
H.  Co.  r.  Owsley,  4o:-eog,  196  Fed.  878,  — 
C.  C.  A.  — . 

DRAFTS. 

Payment  of  forged  draft  by  bank,  ••« 


DRAINS  AND  SEWKRS. 

AsspsEimpiit  on  railroad  for,  lee  Public 

Improvements,  2. 
Apportionment  of  assessments  for,  see 

Public  Improvements,  S. 
Enforcement    of    assessments    for,    see 

Public  Improvements,  6. 

DRDOR  AND  DRCnaiSTS. 

Wife's  right  of  action  for  sale  of  drug 
to  husband,  see  Husband  and  Wife, 
3,  4. 

DRUNKENNESS. 

As  ground  for  divorce,  see  Divorce  and 
tSeparation,   2. 


DBST. 

Right  to  recover  for,  in  condemnation 
proceedings,  see  Eminent  Domain, 


DTING  DECI-ARATIONS. 

Admisaibility  of,  in  evidence,  att  Evi- 
dence, 17,  18. 

EASEMENTS. 

No  prescriptive  right  which  will  de- 
scend to  heirs  e«n  be  acquired  by  burying 
dead  bodies  in  private  grounds.  Wooldridge 
T.  Smitk.  40:  75a,  147  8.  W.  1019,  —  Mo. 
— .  (Annotated ) 

EATING  PIiAOB. 

rving  unfit  foo 
•gea,  4,  S;  Food,  1 


EJECTMENT. 

Estoppel  by  judgment  for  defcBdant  in 
action  for,  see  Estoppel,  2. 
A  judgment  establisbing  defendant's 
titis  in  an  action  for  possession  of  real 
property  is  erroneous,  although  plaintiff 
fails  to  establish  his  case,  if  there  ia  no 
evidence  in  the  case  to  show  that  defendant 
bad  the  title  or  right  of  posaessioD.  Wicker 
V.  Jonea,  40:  69,  74  &  K  BOl,  —  N.  C.  — . 

ELECTION  OP  REMRDtES. 

Pursuing  one  joint  tort  feaaor  will 
not  prevent  a  subsequent  suit  against  the 
other  on  the  theory  of  election.  Old  Do- 
minion Copper  Min.  A  Smelting  Co.  T.  Bige- 
low,  40:  314,  89  N.  E.  193,  203  Mass.  1S9. 

ELECTIONS. 

Injunction  as  to,  see  Injunction,  4,  8. 

1.  A  student  is  not  prevented  from 
gaining  a  residence  for  votinjF  purpoBca  at 
the  place  where  he  is  attending  school,  by 
a  constitutional  provision  that  no  elector 
shall  be  deemed  to  have  gained  or  lost  a 
residence  while  in  attendance  at  any  sem- 
inary of  learning,  if  he  goes  to  the  college 
town  for  the  purpose  of  establishing  his 
residence  there,  although  an  incidental  pur- 
pose is  to  take  advantage  of  the  educa- 
tion a  1  resources  of  the  town.  People  v. 
Osborne,  40:  168,  136  N.  W.  921,  —  Mich. 
— .  (AonoUted) 

2.  RequestiDf  assistance  to  determine 
which  names  on  a  primary  election  ballot 
are  politically  in  accord  with  the  voter 
does  not  subject  one  to  the  penalty  pro- 
vided for  any  voter  who  shall  make  a  fal<ie 
statement  as  to  his  inability  to  mark  his 
ballot,  where  the  statute  provides  that  the 
voter  shall  be  at  liberty,  if  he  ia  nnsible 
to  prepare  his  own  ballot,  to  request  as- 
sistance. State  V.  Breffeihl,  40:  535,  SB  So. 
763.   130  La.  904.  (Annotated) 

3.  Criminal  intent  is  a  neceasary  ele- 
ment of  conviction  for  violation  of  the  stat- 
ute against  illegal  voting.  People  v.  O^ 
borne,  40:  168,  136  N.  W.  921,  —  Hiah.  — . 

ELECTRIC  COMPANY. 

Right  to  exercise  eminent  domain,  see 
see  Eminent  Domain.  3-5. 


ELECTRICITY— EQUALITY. 


KLECTRICITY. 

Power  -cf  electric  company  to  ezercise 

power  of  eminent  domain,  see  Emi- 

nent   Domain,   3-S. 
Operator  controlling  electric  mrrent  aa 

fellow  serrant  of  linemen,  aee  J'"" 

ter  and  Bervant,  17. 


Wlio  may  ezerclBe. 

Review  b;  courts  of  legialative  grant 
to  electric  company  of  right  to 
exercise  eminent  domain,  set 
Courts,  3. 

1.  The  legislatare  may  eelect  the  agen- 
cies through  which  it  will  exercise  the  right 
of  eminent  domain,  including  foreign  corpo- 
rations. Pittsburg  Hydro-Klectrie  Co.  v, 
Liaton,   40:  60a,   73   S.   E.    86,   —   W.    V». 

2.  A  statute  conferring  upon  foreign 
electric  power,  light,  heat,  and  traction  com- 
panies that  have  complied  with  the  condi- 
tions of  law  entitling  them  to  do  business 
in  this  state,  the  same  rights,  powers,  and 
privileges  that  are  conferred  upon  domestic 
corporations  created  for  the  same  purpose, 
confers  upon  such  foreign  corporations  equal 
rights  of  eminent  domain  as  is  conferred 
upon  domestic  corporations.  Pittsburg 
Hydro-Electric  Co.  v.  Liston,  40:  60a,  73  S. 
E.  88,  —  W.  Va.  — . 

3.  The  legislature  may  authorize  the 
taking  of  private  property,  upon  making 
provision  for  just  compensation  therefor,  by 
electric  power,  heat,  light,  sjid  traction  com- 
panies, when  their  purpose  is  to  serve  the 

Ejblic.      Pittsburg    Hydro -Electric    Co.    v. 
iston,  40:  603,  73  S.  E.  86,  —  W.  Va.  — .     , 
for  wlMt  purpose. 

4.  A  provision  in  a  statute  granting 
electric  light,  beat,  and  power  companies 
the  right  of  eminent  domain,  when  for  a 
public  use,  requiring  such  companies  to  fur- 
nish service  to  persons  along  and  near  its 
lines  when  it  occupies  a  public  highway, 
and  classifying  the  service,  giving  mu- 
nicipal, manufacturing,  and  transportation 
companies  preference,  does  not  invalidate 
the  statute.  Pittsburg  Hydro- Electric  Co. 
V.  Liston,  401  eoa,  73  S.  E.  86,  —  W.  Va.  — . 

5.  A  provision  in  a  statute  granting 
electric  power,  heat,  light,  and  traction 
companies  the  right  of  eminent  domain, 
when  for  a  public  use,  permitting  them  to 
erect  their  poles  and  stretch  their  wires 
along  public  roads,  by  and  with  the  consent 
of  the  county  court,  and  if  in  a  city,  town, 
or  village,  by  and  with  the  consent  of  the 
authorities  thereof,  does  not  invalidate  the 
act.  Pittsburg  Hydro-Electric  Co.  v.  lis- 
ton, 40:  6oa,  73  R.  E.  88,  --  W.  Va.  — . 

6.  Securing  property  from  which  to 
take  materials  to  raise  the  grade  of  a  rail- 
road track  and  strengthen  the  embankment, 
which  has  been  injured  hy  floods,  for  the 
convenience,  safety,  and  security  of  the 
public,  is  a  public  use  for  which  the  power 
of  eminent  domain  may  be  employed.  State 
«  L.R.A.(N.S.) 


ex  rel.  Great  Northern  R.  Co.  v.  Superior  Ct. 
40:  793,  123  Fac.  906,  68  Wash.  572. 

(Annotated) 
Petition. 

7.  The  failure  to  aver  tn  the  petition 
in  an  action  by  an  electric  power,  heat, 
light,  and  traction  company  to  condemn 
land,  that  such  company  has  a  contract  to 
supply  any  municipality  or  company  with 
electricity,  does  not  render  the  petition  de- 
fective. Pittsburg  Hydro- Electric  Co.  v. 
Liaton,  40:  60a,  73  S.  E.  86,  —  W.  Va.  — . 
What  constitutes  a  taking  of,  or  Injury 

to,  property. 

8.  A  railroad  company  is  not,  under  a 
Constitution    forbidding    the    damaging    of 


private  property  because  of  i 
caused  by  the  closing  of  streets  not  abut- 
ting on  the  property,  but  which  afford  ac- 
cess to  it,  where  communication  between 
the  property  and  the  general  system  of 
highways  still  remains.  Hyde  v.  Minnesota, 
D.  ft  P.  R.  Co.  40:  48,  136  N.  W.  92,  —  S. 
D.  — . 
Conaeqnentlal   Injuries. 

9.  A  railroad  company  acting  nnder  the 
power  of  eminent  domain  is  not,  although 
the  Constitution  forbids  damaging  prop- 
erty for  public  use  without  compensation, 
liable  for  diminution  in  value  of  property 
near  which  it  locates  its  tracks  and  depot 
grounds,  because  of  the  smoke,  dust,  noise, 
and  trembling. of  the  earth  due  to  the  prop- 
er management  of  the  road.  Hyde  v.  Minn- 
esota, D.  &  P.  R.  Co.  40:  48,  136  N.  W.  92, 
—  S.  D.  — .  (Annotated) 

Additional  servitude. 

10.  The  mere  fact  that  an  electric  rail- 
way is  constructed  in  a  public  street  with 
Trails,  and  that  its  cars  are  operated  by 
the  use  of  wires  and  poles,  does  not  show 
that  it  is  an  additional  servitude  on  the 
highway.  Cadwell  v.  Connecticut  Co.  40: 
253,  83  Atl,  215,  85  Conn.  401. 

11.  The  running  upon  an  interurban  elec- 
tric railway  constructed  in  a  public  street, 
of  cars  designed  to  carry  property  only,  - 
which  run  from  terminus  to  terminus  with- 
out stopping  to  receive  and  discharge  con- 
tents, and  discharging  such  contents  at  the 
two  termini  only,  impose  an  additional  serv- 
itude on  the  fee.  Cadwell  v.  Connecticut 
Co.  40:  asi  83  Atl.  B16,  85  Conn.  401. 

(Annotated) 


Of  statute,  see  Statutes. 

ENGINE. 

Person  riding  on,  at  invitation  of  engi- 
neer, as  passenger,  see  Carriers,  4, 


EQUALITT. 

Of  immunities,  privileges,   and  protec- 
tion, see  Constitutional  Law,  2-7, 


EQUITABLE   TITLE— EVIDENCE. 


EQUITABLE  TITLE. 

SufGcieac7  o/,  to  give  insurable  ioter- 
est.  Bee  Insurance,  2. 

E^Qurrr. 

Review  of  findings  of  f set  on  appeal, 
see  Appeal  and  Error,  17. 

ConclusivcnesB  of  decree  in  chancery  in 
aubsequent  action  at  law,  see  Judg- 

See  also  Injunction;   Trusta. 
I.  Equity  luiB  no  jurisdiction  of  a  suit 
to  prevent  wrongful  interference  by  one  who 


■  granted  the  right  to  bunt  oa  his  land 

th   the   rights  or   the  grantee,   since   the 

renied]'   at  Taw   for  damages   is   adequate. 


the  grant) 
r  damages 
Isfaerwood  v.  Salene,  40:  399,  123  Fac.  40, 


-Or.-    . 

2.  A  sufficient  execution  of  the  trust  to 
enable  equity  to  enforce  it  arises  where  a 
mutual  beneSt  certifi<;ate  is  delivered  to  one 
having  no  insurable  interest  in  the  life  ol 
the  member,  upon  the  agreement  of  the 
beneflciary  tbat,  if  he  will  pay  the  dues  and 
make  advances  to  the  member,  be  shall 
have  the  proceeds  when  collected,  and  the 
member  diea  leaving  the  condition  un- 
changed. Kerr  v.  Crane,  40:  6ga,  S8  N.  E. 
783,  212  Mass.  224. 

3.  An  action  by  the  receiver  of  a  mu- 
tual insurance  company  organised  under 
laws  which  make  it  a  body  corporate  and 
give  its  members  the  right  of  stockholders, 
against  such  members,  to  recover  an  as- 
sessment made  by  the  court  in  order  to  pay 
the  liabilities  of  the  insolvent  corporation, 
may  properly  be  brought  in  a  court  of  equi- 
ty in  the  same  manner  as  an  action  by  the 
receiver  of  a  stock  corporation  against  its 
stockholders  for  a  like  purpose,  and  in  such 
caae  summons  may  be  issued  out  of  the 
county  in  which  the  action  is  brought  to  any 
other  county  in  the  state  in  which  a  de- 
fendant resides  or  may  be  summoned.  Mc- 
C«H  v.  Bowen.  40:  781,  135  TJ.  W.  1014,  — 
Neb.   — .  (Annotated) 

ESCROW. 

Preference  by  delivery  to  creditor  with- 
in four  months  of  bankruptcy,  of 
securities  deposited  in  escrow  prior 
to  four  months  period,  see  Bank- 
ruptcy, 2. 


Of  landlord  to  treat  tenant  as  holding 
over   under    terms    under    original 
lease,  sen  Landlord  and  Tenant,  1. 
To  recover  from   bank  which   has  paid 
draft   on    forged   indorsement,   see 
Notice,  2. 
Of  conditional  vendor  to  reclaim  prop- 
erty, see  Sale,  2. 
By  Judgment. 

1.  A  judgment  in  an  action  against  a 
city  for  injuries  resulting  from  an  obstruc- 
tion in  a  street  docs  not  estop  one  who 
placed  the  obstruction  there  and  who  was 
given  notice  and  an  opportunity  to  defend 
in  the  action  against  the  city,  from  show, 
ing.  in  a  sulisequent  action  a'sainat  him  as 
40  L.R.A.(N,S.) 


indemnitor,  that  be  had  used  reasonable 
care  to  keep  the  obstruction  in.  safe  condi- 
tion, and  was  therefore  not  liable.  Grand 
Forks  T.  Paulsness,  40:  1158,  123  N.  W.  87S. 
10   N.  E.   203  (Annotated) 

2.  A  judgment  against  plaintiff  for  {all- 
ure of  proof  in  an  action  for  possesaion  of 
real  property,  and  to  establish  title,  es- 
tops bim  from  further  prosecution  of  an 
action  for  such  relief.  Wicker  v.  Jones,  40: 
69,  74  S.  E.  801,  —  ST.  C.  — . 

By  lacbes,  alienee,  or  acqniescenoe. 

3.  One  having  notice  of  facts  sufficient 
to  put  him  on  inquiry  as  to  the  forged  in- 
dorsement by  his  attorney  of  a  draft  in  his 
favor,  at  a  time  when  the  bank  baa  asstrts 
of  the  attorney  in  its  possession  sufficient 
to  protect  itself,  and  who  attempts  to  collect 
the  money  from  the  attorney,  and  fails 
to  notify  the  bank  until  after  it  has  parted 
with  the  assets,  is  estopped  to  look  to  the 
bank  for  reimbursement.  Brown  v.  People's 
Nat  Bank,  40:  657,  13B  N.  W.  506,  —  Mich. 
• — ■  (Annotated! 

4.  Where  city  authorities  have,  by  ordi- 
nance, extended  the  city  limits  so  as  to  in- 
clude an  addition  or  tract  of  land,  and  the 
inhabitants  thereof  and  all  parties  afTected 
thereby  have  acquiesced  in  the  action  of  the 
city  authorities,  and  have  transacted  tiieir 
business  upon  the  theory  tbat  such  territory 
was  included  within  the  city  limits,  a  pub'- 
lic-service  corporation  will  not  be  allowed 
to  question  the  validity  of  such  action  of 
the  city  council,  in  a  collateral  attack,  after 
the  lapse  of  five  years.  Hatch  v.  Consumers' 
Co.  40:  163,  104  i'ac.  670,  17  Idaho.  2tU. 

By  Inconalstencr  In  acts  or  claims. 

5.  A  property  owner  who  has  asserted 
the  validity  of  a  lease  of  a  rnilroad  to  com- 
pel the  lessee  to  furnish  him  siding  facili- 
ties cannot,  in  another  proceeding  to  hold 
the  lessor  liable  in  damages  for  refusal  to 
do  BO,  deny  its  validity.  Moser  v.  Phila- 
delphia, H.  &  P.  R.  Co.  40:  519,  82  Atl.  362, 
233  Pa.  259. 

BVIDKNCE. 

Review  of  discretionary  ruling,  see  Ap- 
peal and  Error,  10. 

Waiver  of  objection  as  to,  see  Appeal 
and  Error,  14,  16. 

Prejudicial  error  as  to,  see  Appeal,  20, 
21. 

Right  to  free  transcripts  of,  see  Ap- 
peal and  Error,  28. 

Validity  of  indictment  found  by  gmnd 
Jury  without  testimony  before 
them,  see  Indictment,  etc  I. 

Necessity  of  pleading  and  proving  con- 
tributory negligence,  see  Pleading, 

As  to  order  of  proof,  see  Trial. 

Extrinsic  evidence  ss  to  intent  of  testa- 
tor, see  also  Wills,  6. 
Judicial  notice. 

1.  The  court  does  not  know  judicially 
tbat  there  is  no  reasonable  connection  be- 
tween the  health,  welfare,  and  safety  of 
the  public  and  the  limitation  of  (he  hours 
of  labor  of  women  in  hotels,  which  would 
render  such  limitation  an  improper  subject 


for  the  exercba  of  the  police  power.  Peo- 

rle  V.  Elerdiog,  40:  893,  98  N.  E.  982,  234 
II.  579. 
PresnmpUana  and  bnrden  of  proof. 

Presumptions  on  appeal,  see  Appeal  and 
Error,  6,  6, 

Prejudicial  error  in  instructions  ai  to 
failure  of  plaint! IT  to  appear  as 
witness,  see  Appeal  and  Lrcor,  23. 

2.  In  the  absence  of  proof  of  the  law  of 
another  juriadiction,  the  inference  is  that 
the  i-omiDon  law  still  prevails  there.  Bodine 
T.  Berg  <N.  J.  Err.  t  App.)  40:  65,  82  Atl. 
901,  —  N.  J.  — . 

3.  One  attacking  a  tax  aaRessment  on 
the  grpund  that  he  has  not  the  property  as- 
sessed has  the  harden  of  showing  that  fact, 
and  his  assessment  cannot  be  canceled  be- 
cause of  absence  of  proof  that  he  possessed 
the  property.  Barhjdt  v.  Cross,  40:  gse,  136 
N.  W.  52E,  —  Iowa,  — . 

4.  The  surety  on  the  bond  of  an  Insur- 
ance agent  must  plesd  and  prove  the  failure 
of  the  eompan;  to  comply  with  its  under- 
taliing  to  exercise  due  and  customary  super- 
vision over  the  agent,  and  notify  the  surety 
immediately  of  any  default  on  the  part  of 
the  agent,  in  order  to  make  such  failure 
Kvailahle  to  defeat  liability  on  the  bond. 
United  American  F.  Ins,  Co.  v,  American 
Bonding  Co.  40;  «",  131  N.  W.  Bfl4,  14«  WU. 
573. 

6.  In  an  action  for  injuries  resulting 
from  the  taking  of  an  X-ray  picture  of  the 
injury  of  an  employee  of  a  telephone  com- 
pany, by  a  servant  of  such  company,  where 
the  instrumentality  is  under  tbe  exclusive 
control  of  the  company,  and  where  there  is 
evidence  that  injury  to  the  subject  is  not  a 
necessary  result  of  the  taking  of  such  a  pic- 
ture if  proper  instruments  and  proper  care 
are  used,  and  evidence  that  such  injury  did 
result  In  this  case,  the  doctrine  of  res  tptra 
loquitur  applies,  and  the  company  not  hav- 
ini:  Bliown  conclusively  that  it  was  not  neg- 
ligent, a  judgment  for  the  employee  upon 
a  verdict  in  his  favor  will  not  be  disturbed. 
Jones  vr  Tri-State  Teleph.  4  Teleg.  Co.  40: 
485,  136  N.  W.  741,  IIB  Minn.  217. 

6.  Where  one  who  had  been  the  general 
manager  of  a  corporation  sells  his  stock 
under  an  agreement  that  a  note,  civen  in 
part  payment  therefor,  shall  be  subject  to 
a  proportionate  deduction  on  account  of  any 
just  claims  existing  against  the  corporation, 
not  shown  by  its  books,  in  an  action  upon 
the  note,  proof  by  the  defendant  that  such 
claims  vere  made  against  the  corporation, 
and  that  a  new  manager  paid  them  after  a 
full  investigatinn,  makes  out  a  prima  facie 
rase  for  a  dcduirtion,  and  casts  upon  the 
plaintiff  the  burden  of  showing  that  the 
cinims  so  made  and  paid  were  not  just. 
Richolson  v.  Ferguson,  40:  855,  124  Pac.  360, 
—  Kan.  — . 

7.  One  assailing  a  deed  showing  an  era- 
sure or  interlineation  has  the  burden  of 
proving  that  it  was  made  after  the  time  of 
execution.  Wicker  v.  Jones,  40:  6g,  74  S.  E. 
801,  —  N  C  — , 

Documentary  evidence. 

8.  The  decision  of  a  Federal  court  sit- 
40  L.B.A.(N£.) 
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ting  in  a  state  on  a  matter  of  general  law 

is  not  evidence  of  what  the  law  of  that 
state  is.  Old  Dominion  Copper  Min  k 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E. 
193,  203  Mass.  159. 

9.  Under  the  provisions  of  the  statute 
that  entries  in  books  intended  as  records 
of  payments  and  similar  matters,  made  in 
the  regular  course  of  business  at  or  near  tbe 
time  of  the  transaction,  shall  be  admissible 
in  evidence  on  proof  that  they  were  so  made, 
the  tact  that  a  corporation  made  certain 
payments  may  be  show  by  its  hooks,  al- 
though it  is  not  a  party  to  the  action.  Bich- 
olson  V.  Ferguson,  40:  855,  124  Pac.  360,  — 
Kan.  — . 
Demonatratlve  evidence. 

10.  Tbe  jury  cannot  determine  the  age  of 
the  purchaser  by  inspection  only  in  a-  prose- 
cution for  illegally  selling  liquor  to  a  minor, 
where  at  no  time  during  the  introduction 
of  the  evidence  was  its  attention  called  to 
the  fact  that  the  prosecuting  witness  was 
on  inspection  for  that  purpose.  Quinn  v  - 
People,  40:  470,  117  Pac.  996,  61  Colo.  360. 

(Annotated) 
Opinions  nnd  conclnalons. 

11.  That  witnesses  have  not  gained  their 
knowledge  of  the  condition  of  land  injured 
by  flood,  by  personal  observation,  does  not 
prevent  their  giving  an  opinion  upon  the 
coat  of  restoring  it,  where  its  condition  was 
descri1>ed  by  other  witnesses.  Hufnngle  v. 
Delaware  &,  Hudson  Co,  40:  98a,  78  Atl,  205, 
227  Pa.  476. 

12.  An  employee  of  the  weather  bureau 
who  has  testified  to  the  temperature  and 
precipitation  on  a  certain  date,  and  what 
would  or  would  not  constitute  extraordi- 
nary precipitation,  cannot  state  his  opin- 
ion whether  or  not  the  precipitation  on  that 
date  was  extraordinary.  Hufnagle  v.  Dela- 
ware &  Hudson  Co.  40:  gSi,  76  Atl.  20S,  227 
Pa.  478. 

13.  An  employee  of  the  weather  bureau 
cannot  be  allowed  to  testify  from  journal 
entries  made  by  a  predecessor  in  the  office, 
that  the  weather  at  a  certain  time  had 
raused  streams  to  rise  rapidly  »nd  to  over- 
flow adjoining  [and,  since  it  consists  large- 
ly of  the  individual  opinion  of  the  writer. 
ETufnagle  v.  Delaware  &  Hudson  Co.  40:  9S3, 
76  Atl.  205,  227  Pa.  476. 
AdmlBslons. 

14.  The  0.  K.  by  an  insurance  agent  who 
is  required  to  remit,  for  business  done,  with- 
in two  months  after  the  expiration  of  the 
^onth  in  which  it  is  transacted,  of  a  state- 
ment of  amount  due  by  hiir  to  the  company 
within  such  time,  after  he  bos  resigned  from 
his  position,  is  admissible  in  evidence 
against  his  surety  in  an  action  to  hold  him 
liable  for  a  defalcation,  since  the  duty  to 
remit  did  not  terminate  with  the  resigna- 
tion, and  statement  as  to  the  amount  due. 
made  within  the  time  during  which  his 
contract  required  him  to  make  remittances, 
was  part  of  the  ret  gesla.  United  Ameri- 
can F.  Ins.  Co.  v,  American  Bonding  Co. 
40:  661,  131  N.  W.  flW,  148  Wis,  573. 

(Annotated) 


UearemTi   ileclaratlanB;   res  getitx. 

16.  The  privil(>ge  as  to  i^onfidcntinl  com- 
niuniCHtioiiB  betw<?cn  husband  and  wife  may 
be  waived  by  either  spouBe  by  calling  the 
other  party  to  the  marital  relation  aa  a  wit- 
neai.  Hampton  v.  Slate,  40:  43,  123  Pac. 
571,  —  Oicla.  Crim.  Rep.  — .         (Annotated) 

10.  The  privilege  accorded  i^ommunica- 
tioiu  between  husband  and  wife  does  not 
extend  to  letters  written  by  the  wife's  at- 
torney, by  her  authorization,  tn  the  hus- 
band. Re  Sherin,  40:  801,  130  N.  W.  781,  27 
8.  D.  232. 

17.  Dying  declaratioos  are  limited  to 
criminal  prosecutions  when  the  subject  .mat- 
ter ot  the  investigation  is  the  declarant's 
death;  and  where  in  a  mfl^e  two  persons 
are  shot— one  killed  and  the  other  mortally 
wounded — the  dying  declaratinns  of  tlie  lat- 
ter are  not  admissible  in  evidence  against 
the  party  charged  with  killing  the  former. 
Johnson  v.  State,  40:  119s.  58  So,  540,  — 
Fla.  — .  (Annotated) 

18.  Dying  declarations  made  by  a  party 
who  was  shot  and  mortally  wounded  in  a 
m4Ue,  made  four  or  five  hours  after  the 
shooting,  and  after  the  party  had  seen  and 
spoken  to  several  persons,  cannot  be  said  to 
be  the  spontaneous  utterances  of  thoughts 


a  part  of  the  res  gesitx.     Johnson  v.  State, 
40:  1195,  58  So.  540,  —  Fla.  — , 
Relevancy  and  materlBlltjr. 

Review  of  discretionary   ruling   as   to, 
see   Appeal   and   Error,   10. 

20.  Upon  the  question  whether  or  not  an 
employee  injured  by  the  use  of  a  defective 
cant  hook  ought  to  have  known  of  its  defec- 
tive condition,  evidence  should  be  consid- 
ered as  to  the  use  he  had  made  of  it  and 
his  familiarity  with  such  tools.  Parker  v. 
W.  C.  Wood  Lumber  Co.  40:  83a,  64  Bo.  252, 

21.  In  an  action  by  the  purchaser  of 
bonds  of  a  consolidated  corporation,  to  hold 
the  promoters  liable  for  fraud  in  inducing 
the  sale  by  means  of  a  prospectus  which 
stated  that  one  of  the  corporations  which 
went  into  the  consolidation  owned  a  fran- 
chise acquired  under  advice  of  eminent  coun- 
sel, which  if  good  would  be  very  valuable, 
evidence  is  admissible  that  under  the  law  It 
was  extremely  doubtful  if  it  had  any  value 
whatever,  and  that  they  suppressed  the  fact 
that  they  turned  the  franchise  over  to  the 
corporation  for  more  than  150  times  what 
they  paid  for  it.  Downev  v.  Finncane,  40: 
307,  08  X.  E.  391,  205  N.  Y.  251. 

22.  In  an  action  to  hold  promoters  liable 
for  fraud  in  the  sale  of  bonds  of  a  cor- 
poration, the  jury  may  consider  the  ques- 
tion of  fraud  in  a  statement  ot  the  pro- 
spectus that  number  of  shares  of  stock 
had  been  issued,  or  directed  to  be  issued, 
when  a  portion  of  such  stock  represented 
property  turned  over  by  the  promoters  at 
more  than  150  times  what  they  paid  for 
it.  Downey  v.  Finucane,  40:  307,  98  N.  E. 
391,  205  N.  Y.  251. 

23.  In  an  action  to  hold  promoters  Ha- 
hie  for  fraud  in  soiling  bonds  of  a  consoli- 
■iO  L.R.A.(N.S.) 


dat«d  corporation,  the  jury  may  consider 
statements  in  the  prospectus  that  dividends 
had  been  paid  on  the  stock  of  one  of  the 
constituent  corporations,  when  in  fact  tber 
were  never  earned.  Downey  v.  FinucaM, 
40:  307,  98  X.  E.  391,  205  N.  Y.  251. 

24.  L'pon  the  question  whether  or  not 
subscriptions  to  the  stock  of  a  eorporatioD 
were  made  in  good  faith,  evidence  as  to  the 
ability  of  the  subscribers  to  pay  must  be 
limited  to  facts  known  by  the  witnecses,  al- 
though upon  tlie   question   whether  or   not 

directors  exercised  ordinsry  care  in  ac- 
ing  the  subscriptions,  evidence  is  ad- 
lible  of  statements  made  in  tbeir  pres- 
ence as  to  the  ability  of  subscribera.  Stone 
V.  Monticello  Constr.  Co,  40;  978,  117  S.  W. 
369,  135  Ky.  659. 

25.  The  value  of  a  mine  which  is  turned 
nto  a  corporation  organised  to  operate  it 
n  consideration  for  its  stock  may  be  defrr. 
lined  from  what  its  former  owners  sold  it 
jr,  wliere  they  were  men  of  large  busine^sa 

operations,  not  unaccustomed  to  mining, 
and  were  under  no  compulsion  to  sell.  Old 
Dominion  Copper  Mln.  t  Smelting  Coi.  t. 
Bigelow,  40:  314,  89  N.  E.  1S3,  203  Mass. 
169. 

2S.  Upon  the  question  of  injury  to  « 
crop  by  turning  surface  water  upon  it 
early  in  July,  witnesses  may  state  its 
condition  in  June  and  in  August,  there  br. 
ing  no  question  that  the  difference  in  con- 
dition, if  any,  was  due  to  the  water.  Mar- 
tin  V.  Schwertley,  40:  160,  136  N.  W.   218. 

27.  In  determining  whether  an  inter- 
lineation in  a  deed  was  made  before  or 
aftet  execution,  the  jury  may  consider  any 
difference  in  ink  and  writing,  and  also  the 
fact  that  it  was  withheld  from  registration. 
Wicker  v.  Jones,  40:  69,  74  S.  E.  801,  — 
N.  C.  — . 

2B.  lu  an  action  by  county  eommii^ 
sioners  to  bold  a  railrrad  company  liable 
for  damages  which  they  had  been  compelled 
to  pay  because  of  a  defect  in  a  highwav 
due  to  a  change  made  by  the  company,  evi- 
dence is  admissible  as  to  the  condition  of 
the  road  before  the  changes  were  made 
and  the  character  of  tlie  changes.  Balti- 
more &  0.  R.  Co.  V,  Howard  County  Comrs. 
40:  117a,  73  Atl.  658,  111  Md.   176. 

29.  In  a  trial  for  homicide  it  is  oompe- 
tent  to  put  in  evidence  the  actions,  con- 
duct, and  general  demeanor  of  defendant 
before  the  killing,  for  the  purpose  of  prov- 
ing that  he  was  armed  and  in  a  vicious 
huraor,  provided  only  that  such  condtict  is 
so  near  the  time  of  the  homicide  as  to  tend 
to  show  the  state  of  mind  of  the  defend- 
ant at  the  time  of  the  killing.  Hampton 
v.  states,  40:  43,  123  Pac,  671.  —  Okla. 
Crim.  Rep.  — . 

Weight,  effect,  and  sufficiency. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  37,  18. 

30.  Tn  a  case  where  defendant  was  en- 
joined from  keeping  intoxicating  liquor?  in 
a  certain  place  for  sale  and  from  sellini! 
them  at  that  place,  proof  that  large  quanti- 
ties   of    intoxicating    liquors    were    subse- 


EXCAVATION— EXTORTION. 


quently  purchased  by  him,  aoine  of  which 
were  kept  at  the  place,  and  that  lie  aold 
a  pint  of  whisky  to  a  purchaser,  h  Buffi- 
cient  to  uphold  a  judgment  finding  him 
guilty  of  contempt.  State  v.  Meyer,  40;  90, 
122  Pac.   10!,  sa  Kan.  793. 

31.  A  finding  in  an  equity  auit  to 
compel  the  furoishing'  of  aiding  facilities 
by  a  railroad,  of  repeated  demands  upon 
the  railroad  company  to  do  so,  covering 
B  long  period  of  time,  not  necessary  to 
the  decree,  and  baaed  upon  immaterial 
evidence,  is  not  sufficient  to  establish  such 
demand  in  a  subsequent  action  at  Ian  to 
hold  the  company  liable  in  damaj^es  for 
failure  to  do  so.  Moaer  v.  Philadelpliia, 
H.  k  P.  K.  Co.  40:  519,  82  Atl.  362, 
233    Pa.    259. 

32.  That  an  executor  used  funds  of  the 
estate  to  pay  his  individual  debt  may 
be  found  from  the  fact  tliat  the  amount 
of  the  clieck  drawn  by  him  as  executor, 
callinj;  for  an  amount  of  dollars  and  cents 
repri'iTntpil  by  numerous  figures,  was 
credited  on  bis  private  debt.  Davie  v. 
Hall.  40:  1136,  H3   Atl,   653.  —  Vt.  — . 

33.  A  conviction  of  disfigurement  is 
sustained  by  evidence  that  accused  threw 
acid  on  the  face  and  arms  of  biB  vic- 
tim, which  brouglit  about  a  disfigurement 
aud  kept  the  victim  under  the  treatment 
of  a  doctor  for  some  time,  although  the 
extent  of  the  injury  is  not  shown.  Lee  v. 
State,  40:  1133,  148  S.  W.  667,  —  Tex. 
Grim.  Eep.  — . 
AdralsBililllty   under   particular   plead- 

InsB;  variance. 

Review  of  dlscietion  in  striking 
amendment  to  make  pleading  con- 
fonn  to  proof,  see  Appeal  and 
Error,  8. 

34.  There  is  no  error  in  the  exclusion 
of  evidence  in  an  action  by  an  employee 
to  hold  a  railroad  company  liable  for  per. 
sonal  injuries  to  him,  that  tbc  injury  was 
received  in  the  transaction  of  interstate 
commerce,  where  there  is  nothing  in  the 
pleadings  to  indicate  that  such  was  the 
fact  Bradbury  v.  Chicago,  R.  f.  &  P. 
R.  Co.  40:  684,  128  N.  W.  1,  140  Iowa,  51. 

35.  Failure  of  one  suing  to  restrain 
another  from  breaking  his  contract  not 
to  engage  in  business  in  opposition  to  com- 
plainant, to  establish  an  incidental  fea. 
ture  of  his  bill  asking  for  damages  for 
failure  to  turn  over  property  sold  in 
connection  with  the  business,  does  not  de. 
feat  the  right  to  iniunctive  relief.  Smith 
V.  Webb,  40:  1191,  58   So.   B13,  —  Ala. 

38.  Failure  to  establiah  the  statutory 
duty  to  sound  a  warning  when  a  railroad 
train  approached  a  highway  crossing, 
set  out  in  a  complaint  to  recover  tor  the 
negligent  killing  of  a  person  at  the  ( 
ing,  will  not  defeat  the  action,  if  the 
plaint  also  charges  failure  to  equip  the 
engine  with  a  proper  whistle  as 
br  the  common  law.  Lepard  v,  ) 
C.  R.  Go.  40:  1105,  130  N.  W.  688,  188 
Mich.  373.  ' 

40  L.R.A.(N.S.) 


EXCAVATION. 

Assumption   of  risk  by  servant  work- 
ing  in,  see  Master  and   Servavnt, 


EXECUTION. 

An  execution  issued  on  a  void  judg- 
ment will  be  quashed  on  motion.  A.  B. 
Farquhar  Co.  v.  Dehaveu,  40:  958,  76  8.  E. 
86,  —  W.  Va.  — . 

EXKOCTORS       AND       ADMINISTRA- 
TORS. 

Jurisdiction  of  appeal  from  order  re- 
quiring  administratrii  to  inven- 
tory property  of  estate,  see  Ap- 
peal and  Error,  1. 

Sufficiency  of  evidence  to  show  that 
executor  used  funds  of  estate  to 
pay  his  individual  debt,  see  Evi- 
dence, 32. 

Judgment  against  executors  in  repre- 
sentative capacity  where  statute 
makes  them  personally  liable,  see 
Judgment,  3. 

AHsesament  to  personal  representatives 
of  property  omitted  during  life- 
time of  taxpayer,  see  Taxes,  1, 
2,4. 

1.  Consent  by  atl  interested  in  a  de- 
cedent's estate,  that  his  business  shall  be 
continued  by  the  administrator,  will  re- 
lieve the  administrator  from  liability  for 
tosses  resulting  therefrom,  although  he 
failed  to  inform  them  that  his  operations 
were  not  profitable.  Swaine  v.  Hemphill, 
40:  aoi,    131   N.   W.   88,    165   Mich.    661. 

(Annotated) 

2.  A  mere  decree  directing  an  executor 
to  pay  funds  of  the  estate  to  himself  as 
executor  of  a  legatee  does  not.  without 
more,  work  a  transference  of  the  fundi, 
so  as  to  relieve  the  sureties  on  his  bond 
as  executor  of  the  former  estate  from 
liabilitv  for  a  devastavit.  Davis  v.  Hall, 
40:  1136.   83   Atl.   653,   —   Vt   — . 

(Annotated ) 

3.  To  collect  against  personal  repre- 
sentatives  taxes  which  were  omitted  during 
the  lifetime  of  the  taxpayer,  it  is  not  neces- 
sary to  present  them  as  claims  against 
the  estate,  within  the  statutory  time  tor 
presenting  such  claims,  but  they  may  be 
collected  under  statutes  providing  for  the 
assessment  of  property  in  the  hands  of 
personal  representatives.  Bogue  v,  Laugh- 
lin,  40:  937,  138  N.  W.  806,  —  Wis.  — . 

EXPLOSIONS   AND  EXPLOSIVES. 

Liability  for  injury  to  child  by,  see 
Negligence,  1. 


tomeys,  2. 

Compelling    by    threats    payment    of 

~  money  justly  due  as  extortion,  see 

Attorneys,  2. 


HKV^Ic' 
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IXItKRAL  COURTS. 

State  eonrta  following  deciiionH  of,  see 

Courts,  U. 
Following  Btata  decisions,  aee  Courts, 

18-U. 

FELLOW  SERVANTS. 

Who  Are  fellow  servants,  see  Mttst«T 
and  Serruit,   17-19. 

FKSCES. 

Ab  nuisance,  see  Nuisances,  2. 
Injunction     sgsinat     maintensnce     of 

spite   fence,   see  Injunction,   3. 
Pleading  in  suit  for  injunction  a^inst 

spite  fence,  see  Plesiding,  4. 

FINDINGS. 

CouclusiTeneu  of  decision  on  demurrer, 
Me  Judgment,  6. 


,  IS. 

FIXIOD. 

Review  of  discretionary  ruling  in  ac- 
tion for  injury  by  flooding,  see 
Appeal   and   Error,    10. 

Opinion  as  to  coat  of  repairing  dam- 
age  by,  see  Evidence,  11. 

FLYING  SWITCH. 

Injury  to  employee  resulting  from,  see 
Master  and  Servant,  10. 

FOOD. 

Constitutionslity  of  statute  as  to  sale 
of  oleomargarin,  see  Constitution' 
a1  Law,  14. 

Measure  of  damages  for  serving  unlit 
food  to  guests,  see  Damages,  4,  E. 

1.  Tlie  keeper  of  a  public  place  where 
food  is  served  Is  bound  to  know  that  tlie 
articles  sold  are  fresh  and  fit  for  human 
consumption,  and  is  liable  in  damages  tor 
injurv  due  to  their  vitiated  and  deleteri- 
ous cliararter.  Dovle  v.  Fuerst  &  Kraemer, 
40:  4S0,   56    So.    90'S,    129   La.    838. 

(Annotati^d) 

2.  &  statute  prohibiting  the  manufac- 
ture or  sale  of  oleomargarin  "which  shall 
be  in  imitation  of  butter  of  any  shade  or 
tint  of  yellow,  unless  such  oleomargarin 
shall  be  made  and  kept  free  from  all  color- 
ation or  IngredientB  causin;;  it  to  look  like 
butter  of  any  shade  or  tint  of  yellow,"  is 
violated  by  a  sale  of  olcomarearin  purpose- 
ly, made  of  any  shade  or  tint  of  yellow 
by  a  judicious  selection  and  combination 
of  fat,  oil,  and  other  necessary  ingredients, 
though  no  artillciat  coloring  matter  is  used. 
State  v.  Hanson,  40:  86s.  138  N.  W.  412, 
—  Minn.  — . 


FORRIGN  CORPORATIONS. 

See   Corporations,   16,   16. 
40  I,.K.A.(N^.) 


FOREMAN. 

Aa    fellow    servant,    ws    Uut«r    and 
Berrant,  IS. 


Payment  of  forged  paper  by  bank,  see 

Basics,  3. 
Estoppel  as  to,  see  Estoppel,  3. 
Notice    of   agent    as    to,    as   notice   to 

principal,  see  Notice,  2. 

FORMA  PATTPERIS. 

Bight  to  free  transcripts  of  notea  of 
evidence  taken  at  trial,  see  Appeal 
and  Error,  28. 

FORMER  JEOPARDT. 

SettinfT  aside  conviction  to  enable  ac- 
cused to  plead  former  jeopardv, 
see  New  Trial,  3. 

In   general,  see   Criminal   law,   3-5. 

FRAUD  AND  DECEIT. 

Of  promoters,  see  Corporations,  3-10; 
Limitation  of  Actions,  1,  2. 

Measure  of  damages  for,  see  Damages. 
3. 

Evidence  as  to,  generally,  see  Evi- 
dence, 21-24. 

Materiality  of  fraud  of  vendor,  see 
Vendor  and  Purchaser,  1. 

Reseission  of  contract  for,  see  Vendor 
and  Purchaser,  3. 


FDMES. 

Injury  to  servant  by  fumes  from  am- 
monia tank,  see  Master  and  Serv- 
ant, 11. 

FUNERAL  EXPENSES. 

Liability  of  father  for  burial  expeiues 
of  child,  see  Parent  and  Child. 

GAME  AND  GAME  LAWS. 

Jurisdiction  of  equity  to  pievent 
wrongful  interference  with  hnnt- 
ing  privilege,  see  Equity,  1. 

One  who  has  granted  the  exclusive 
right  to  shoot  wild  fowl  upon  the  waters 
upon  his  land  !s  not  liable  in  dama^fos 
for  clearing  and  draining  the  land,  if  he 
does  so  in  good  faith  for  the  purpoae  of 
improving  it,  but  may  be  so  if  he  acts  in 
bad  faith  in  order  to  injure  the  fcnntoc. 
Isherwood  v.  Salene,  40:  399,  123  Psc.  4^>. 
—  Or.  — .  (Annotated.! 


GAMTNG. 


Contracts,  6.   (jOOqIc 
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injnry  to  eniploTM  by  escape  of,  from 
ammonia  tank,  see  Maater  and 
Servant,  11. 

GIFT. 

Where  bank  stock  belonging  to  a 
husband  was  in  a  box  io  a  vault  in  a  room 
adjoining  that  in  wliich  tbe  husband  lav 
on  hie  deathbed,  and  both  Icevs  to  sncn 
box — one  of  which  was  usually  carried  hj 
the  husband,  the  other  by  the  wife — were 
in  poBseanion  of  the  wife,  when  the  husband 
B«ve  Bueh  bank  stock  to  the  wife  by  words 
tn  prirsenti,  and  instructed  her  to  take  his 
key  to  the  box  and  keep  it  and  allow  no 
one  to  have  it,  the  mere  transfer  by  the 
wife  of  the  husband's  key  from  his  key  ring 
to  hers  is  not  a  sufficient  delivery  to  con- 
stitute a  valid  donatio  causa  mortw. 
Apache  State  Bank  v.  Daniels,  40:  goi, 
121   Pac.  237.  —  Okla.  —. 

(Aanotated) 


GCARDB. 

Lack  of  guards  on  machinery  aa  proxi' 
mat«  canse  of  injury  see  Proxi- 
mate Cause,  2. 


HAH,. 

Insnrane*  against   destruction  by,  see 
Idsq  ranee,  1. 


HEALTH. 

Requiring  permit  from  health  com- 
missinner  for  hospital,  see  Munic- 
ipal Lorporations,  3, 

HEARING. 

Necessity  of,  before  declaring  bowling 
alley  a  nuisance,  see  Municipal 
Corporations,  B. 


HEAT. 

Exercise  of  eminent  domain  by  elec- 
tric heat  and  light  company,  see 
Eminent   Domain,   3-6. 

HBms. 

Aa  to  descent  and  distribution  to,  see 
Descent  and  Distribution. 
«  L.R.A.(N.S.) 


HIGHWATS. 

Use  of  automobiles  on,  see  Automobiles. 

Additional  servitude   on,   see   Eminent 
Domain,  10,  11. 

Diseontimianee  as  a  taking  of  property, 
see  Eminent  Domain,  8. 
Improvementa;   repairs. 

Building  and   repair  of,  generally,  see 
Public   Improvements. 

J.  Where  a  street  is  suflicLently  wide 
that  enough  will  remain  unobstructed  for 
the  purpose  of  public  travel,  a  municipality 
may  maintain,  or  permit  to  be  maintained, 
park  strips  between  the  curbing  of  the 
paved  street  and  the  pavement  of  the  aide- 
walk  in  which  strip  grass,  flowers,  and 
trees  may  be  grown  for  the  purpose  of 
beautifying  and  oinamcntin;;  the  streets  of 
the  city  and  contributing  to  the  pleasure 
and   comfort   of   its   citizens,   and   may  by 

f roper    harriers     prevent    travel     thereon. 
arnesville  v.  Ward,  40:  94,  98  N.  E.  937, 
S6  Ohio  St.  1. 
lilabtllty  for  injuries  on. 

Error  in  admission  of  evidence  in  ac- 
tion by  county  to  hold  third  jltr- 
son    liable    for    personal    injuries 
for   which   county   has   heen   com- 
pelled to  pay,  see  Appeal  and  Er- 
ror, 20. 
Right  of  municipality   held   liable  for 
injury  fo  recover  from  third  per- 
son, see  Contribution  and  Indem- 
nity,   1-3. 
Bight    of    property    owner    compelled 
to  pay  dsmages  for  injury  caused 
by  falling  into  coal  hole  to  recover 
over  against  one  leaving  hole  un- 
covered,  see  Contribution  and   In- 
demnity, 4,  B. 
Federal  court  following  state  decision 
aa  to  liability  of  one  placing  build- 
ing materials  in  street  for  result- 
ing injury,  see  Courts,  13. 
Effect    of    judgment    against    city    to 
estop  one  responsible  for  denth  In 
subsequent  action  to  hold  him  lia- 
ble as  indemnitor,  see  Estoppel,  1. 
Evidence   as   to    condition    before   and 
after     change      alleged     to     have 
caused   injury,  see  Evidence,  29. 
Conclusiveness  of  judgment  against  one 
conttructively  liable  for  injury,  in 
subsequent  action  against  one  pri- 
marily  liable,   for  contribution   or 
indemnity,  see   Judgment.  8. 
Liability   for   injury   due   to  negligent 

driving,  see  Negligence,  2. 
Contributory   negligence  of  parents  in 
permitting   child   to  be   on  street, 
see  Negligence,  4. 
2.  A    county    which     permits    granite 
blocks,  which  have  been  placed  by  a  citi/en 
on  the  graded  part  of  a  highway,  but  out- 
side the  macrtdami^ed  part,  to  remain  there 
for  five  months,  may  be  held  liable  for  in- 
jury to  a  traveler  on   the   highway  whose 
lehicle   comen   into  collision  with   them   in 
ttie  darK.     Blnnkenjhip  v.  King  County,  40: 
iBa,  122  Pac.  610.  68  Wash,  84. 

(Annotated) 
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3.  [he  tretB,  grass,  and  flowerB  ^ow- 1 
ing  upon  t,  park  atrip  left  l<«tw(«n  the  road-  *' 
way  and  the  sidewalk,  and  proper  barriers 
placed  around  the  satiie  to  protect  them, 
are  not  obat  met  ions  or  nuisances  within 
the  meaning  of  the  statute  requiring  the 
city  connctl  to  keep  the  streets  of  a  ntunic- 
ipalit;  open,  in  repair,  and  free  from  niii- 
unce.  Barnesville  v.  Ward.  40:  94,  98  N. 
E.  037,  85  Ohio  St.  1. 

4.  A  city  may  not  maintain,  or  permit 
to  be  maintained,  a  fpnce,  wire,  or  otiier 
barrier  around  park  strips  maintained  be- 
tween a  roadway  and  sidewalk  in  a  public 
street,  dangerous  to  the  life  or  safety  of 
an;  traveler  who  undertakes  to  paas  over 
the  same,  and,  if  a  pedestrian  in  the  exer- 
cise of  due  care  for  his  own  safety  is  in- 
jured by  reason  of  the  dangerous  condition 

■of  such  barrier,  the  miinieiplaity  is  liable 
in  damages  for  such  injury,  if  it  knew,  or 
In  the  exercise  of  ordinary  cnre  ought  to 
have  known,  the  dangerous  condition  there- 
of. Barnesville  v.  Ward,  40:  94,  Bfl  N.  E. 
937,  85  Ohio  St.  I.  (.Annotated) 

5.  A  manufacturing  company  from 
witose  plant,  owing  to  an  accident  to  the 


boiler,  hot  water  escaped  into  the  gutter 
of  a  near-by  street  thereby  attracting  chil- 
dren, is  liable  in  damnges  for  injur;  to  a 
child  resulting  from  falling  therein  after  a 
watchman  who  had  been  stationed  there 
had  departed,  and  the  place  was  negligently 
left  unguarded.  Palermo  v.  Orleans  Tee 
^ftg.  Co,   40:  671,  58   So.  589,  130  La.   833. 

S.  One  niling  building  material  in  the 
street  owes  a  duty  to  children  of  such  ten- 
der jenrs  as  to  be  incapable  of  contributory 
negligence  or  trespass,  who  to  his  knowl- 
edge are  arcustomed  to  play  in  the  vicinity, 
to  use  ordinary  care  to  prevent  the  piles 
from  being  in  such  unstable  condition  as 
would  be  likely  to  cause  injury  to  such  of 
the  children  as  might  eome  in  contact  with 
them.  Snare  &  Trieat  Co.  v.  Friedman, 
40:  367,  189  Fed.  1,  M  C.  C.  A.  389. 

7.  The  mere  fact  that  one  attempting 
to  drive  along  a  highway  on  a  dark  rainy 
night  knew  that  granite  blocks  had  been 
left  lying  adjacent  to  the  macadamized 
portion  of  the  way,  at  a  certain  point,  does 
not  establish  contributory  negligence  on  hie 
part  as  matter  of  law.  in  coming  into  col- 
lision with  them.  Blankenship  v.  King, 
40:  i8»,  122  Pac.  818,  68  Wash.  84. 

nOMESTKAD. 

Priority  over  homeatead  rights  of  claim 
for  money  advanced  to  redeem 
from  foreclosure  of  purchase  mon- 
ey mortgage,  see  Mortgage,  3. 

HOMICIDE. 

Prejudicial  error  as  to  order  of  proof 

in  homicide  case,  see  Appeal  and 

Error.  25. 
AdmisslbilitT  of  dying  declarations,  see 

Kvidence.  17, 'I8. 
Relevancy    of    evidence    generally,    see 

Evidence.  20. 
RemarKS    of    pro»ecutin([    attorney    in 

homicide  caw.  see  Trial,  1. 
40  L.E.A.(N.S.) 


HOSPITAL. 

Hospitals  for  insane  u  nuisance.  Me 
Courts,  6;  Municipal  Corporations, 

Kequirin^  permit  tor  location  of,  with- 
in city  limits,  see  Municipal  Cor- 
porations, 3. 

HOTEI^. 

Statute  limiting  hours  of  labor  in.  sec 
Constitutional  law,  7;  Evidenre. 
1 ;  Master  and  Servant,  4. 

Serving  unfit  food  to  guests,  see  Dam- 
-    -    -  [)d,  I. 


ages,  4,  6;  Food,  1 

H01JRS  OF  LABOR. 

Constitutionality  of  statute  a>  ti\  see 

Conatitutional  L&w,  7. 
Generally,  see  Master  and  Serrant,  4. 

HUNTING. 

Jurisdiction  of  equity  to  prevent  inter- 
ference with  hunting  privilege,  see 
Equity,   1. 

HUSBAND  AND  WIFE. 

Acknowledgment  by  married  womaD, 
see  Acknowledgment. 

Extorting  from  husband  who  baa  de- 
serted wife  money  to  which  wife 
was  justly  entitled  as  ground  for 
disbarment  of  attorney.  Me  At- 
torneys. 2. 

As  to  curtesy,  see  Curtesy. 

Conviction  of  failure  to  maintain  wife 
as  bar  to  prosecution  for  continued 
failure  to  maintain  her,  see  Orim- 
inal  Law,  4. 

Estate  or  interest  created  by  convey- 
ance to  a  man  and  wife  for  life. 
remainder  to  the  beirs  of  the  wife. 
see  Deeds. 

As  to  divorce  or  separation,  see  Divorce 
and   Separation. 

Wife's  right  of  dower,  see  Dower. 

Admissibility  of  statements  between, 
see   Evidence,   IG.  16. 

Gift  by  husband  to  wife,  see  Gift. 

KKect  of  judgment  against  husband  on 
liability  of  wife  as  his  surety,  see 
Judgment,  10. 

Theft  by  husband  or  wife  of  goods  of 
the  other,  see  Larceny. 

Comment  by  prosecuting  attorney  on 
trial  of  huaband  on  letter's  failure 
to  call  wife  as  witness,  see  Trial, 
1. 

1.  A  woman  cannot  recover  damages 
for  injury  inflicted  upon  her  husband  to 
the  diminution  of  his  earning  capacity  and 
consequent  ability  to  support  and  maintain 
her,  nor  for  loss  of  his  society  and  com* 
panionahip  because  of  such  injury.  Brown 
V.  Kitselman,  40:  136,  98  N.  E.  631,  —  Tnd. 
— .  ( Annotated  1 

2.  Husband  and  wife  are  entitled  to 
the  affection,  society,  co-operation,  and  aid 
of  each  other  in  everj"  conjugal  relation. 
nnd  the  wife  may  maintain  an  action  for 
damages    against    anyone    who    wrongfully 
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«nd  niBliciousIj  interfere*  with  the  marital 
relationiihip  und  thereby  deprives  her  of 
the  Bocietf,  aSection,  and  oonsortium  of 
h«r  husband.  Flandenneyer  v.  Cooper,  40: 
3619,  flS  N.  E.  102,  85  Ohio  St.  32T. 

3.  One  who,  with  knowledge  that  a 
husband  bjr  the  constant  and  continued  use 
of  morphine  has  become  ho  wealcened  in 
body  and  mind  that  he  is  unahle  to  resist 
his  cravings  for  the  drug,  and  who,  after 
repeated  protests  from  the  wife,  continues 
to  sell  morphine  to  the  husband  until,  by 
the  use  thereof,  his  mind  becomes  so  im- 
paired snd  destroyed  that  it  it  nei^searj 
to  conRne  him  in  an  insane  asylum,  is  lia- 
ble to  the  wife  for  damages  for  her  loss  of 
consortium.  Flandermeyer  v.  Cooper,  40: 
360,  98  N.  E.  102,  85  Ohio  St.  327. 

(Annotated) 

4.  Malice  ia  implied  in  an  action  by  a 
wife  for  the  loss  of  consortium  of  her  hus- 
band resulting  from  the  sale  of  morphine 
to  the  h  us  hand  by  the  defendant,  and  it 
is  not  necessary  that  hatred,  ill-will,  or 
actual  malice  he  shown,  nor  that  the  act 
proceed  from  a  spiteful,  malignant,  or 
revengeful  disposition.  Flandermeyer  v. 
Cooper,  40:  360,  98  N.  E.  102,  8S  Ohio  St. 
321. 

IDENTITX'. 

Power  to  require  one  who  has  caused 
an  injury  to  identify  himself,  see 
Criminal  Law,  2. 


lEiIiEGtTIMATES. 

Right  to  inherit,  tee  Deeoent  and  Dis- 
tribution. 

HXITESS. 

Effect  of,  to  release  man  from  promise 
of  marriage,  see  Breach  of  Prom- 


IMPROVEMENTS. 

Public 

provementi 


INCOMPETENT   PERSONS. 

Hospital   for   insane  as   nu 

Courts,  6;  Municipal  CorporatJoi 

Requiring    permit    for    location    of    : 
sane  asylum  within  city  limits,  see 
Municipal  Corporati 
40  Ij,R,A,(N.y,)         ■      ^ 


INCONSISTENCY. 

Estoppel  by,  see  Estoppel,  S. 
In  statute,  see  Statutes,  1. 
Between    general    and   special   verdict, 
see  Trial,  7. 


1  and  Indemnity. 

indictment,  information,  and 
Complaint. 

Necessity  of,  see   Criminal  Law,  3. 

Number  of  peremptory  challenges  to 
which  accused  is  entitled  upon  con- 
solidation of  two  indictments 
•gainst  him,  see  Jury,  8. 

1.  An  indictment  is  not  had  because 
found  by  the  grand  jury  without  witnesses 
or  testimony  before  them.  Lee  v.  State, 
40:  1 131,  148  S.  W.  507,  —  Tex.  Grim.  Rep. 

Verification, 

2.  An  information  by  a  prosecuting  at- 
torney under  a  statute  providing  that  one 
who  has  been  convicted  and  sentenced  to 
serve  a  term  in  the  penitentiary  who  has 
previously  been  sentenced  to  a  like  punish- 
ment shall  be  informed  against,  and  an  ad- 
ditional sentence  imposed,  need  not  be  veri- 
fied. State  V.  Graham,  40:  914,  69  S.  E. 
1010,  68  W.  Va.  24S. 

Description  of  olTense. 

3.  An  indictment  in  the  language  of 
the  statute,  vrhich  so  individuates  the  of- 
fense that  the  accused  has  proper  notice  of 
the  crime  charged,  is  good.  Stat«'v.  Ker- 
nan,  40:  339,  135  N.  W,  382,  —  Iowa,  — . 


INDORSEMIi:NT. 

Forgery  of,  see  Banlca, 
Of  bill  or  note. 


Bills 


nd  Notes,  3. 


INFANTS. 

Federal  courts  following  state  decision 
as  to  liability  for  injury  to,  see 
Courts,   13, 

Injury  to,  on  highway  by  hot  water 
discharged  into  gutter,  see  High- 
Injury  to  child  playing  on  building 
material  in  street,  see  Highways, 
6. 

Determining  claim  of  infancy  by  in- 
spection in  court,  see  Evidence,  ID. 

Kidnapping  of,  see  Kidnapping. 

Limitation  of  actions  by,  see  Limita- 
tion of  Actions,  3, 

Negligence  towards,  generally,  see  Neg- 

Contributory   negligence   of,   see   Negli- 

Contrihutory  negligence  of  parents  of, 

see  Negligence,  4. 
Liabilitv  of  father  for  huriat  expenses 
of  child,  see  Parent  and  Child. 
Where    a   mother   dies   immediately 
after  the  birth   of  a  child,  and  the  father 
commits  it  to  the  custody  of  a  competent 
woman,  wlio  properly  cares  for  it  in  a  suit- 
able  home,  without  compensation,  and  the 
father   permits    a   mutual    attachiqent   to 
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grow  up  betiveen  th«m  for  a  number  of 
years  under  b  contract  with  him  awarding 
to  her  its  permanent  custody,  in  a  proceed- 
iog  by  the  father  to  rrgain  his  child,  the 
general  rule,  that  the  controlling  conaidera- 
tioD  in  the  child's  own  beat  interaats,  ap- 
plie«.  Burdick  v.  Kaelin,  40:  8S7,  136  N. 
W.   B88,   —  Neb.   — . 

INITIATIVE,     REFERENDUM,    -AND 
RECAIX. 

Injunction    against    election    to    recall 
officer.  Bee  Injunction,  B. 


Conflict     of     jurisdiction     as     to,     aee 
Courts,  10. 

Criminal  liability  for  violation  of  atat- 
ute  during  existence  of  order  eu- 
joining  its  enforcement,  see  Crim- 
inal I^w,  1. 
Contract  rlKhte. 

1.  A  salesman  and.  local  managcT  for 
«  nonresident  corporation,  who  by  virtue 
of  his  position  becomes  familiar  witii  the 
business  of  the  company  and  its  customers, 
and  takes  orders  for  the  delivery  of  maps 
by  such  company,  and  subsequently,  during 
the  term  for  which  lie  had  contracted  to 
serve  such  company,  broke  his  contract  with 
it  and  entered  tlie  service  of  a  rival  com- 
pany in  the  same  territory,  and  failed  to 
deliver  -to  his  former  employer  orders  tak- 
e^  for  its  maps,  may,  after  he  has  become 
insolvent,  be  enjoined  from  delivering  maps 
of  tlie  second  company  on  orders  taken  for 
the  first.  Kinney  v,  Scarbrough  Co.  40: 
473,  74  8.  E.  772,  — .  Ga.  — , 

Illegal  or  tortious  acts;  crlmcB, 

2.  A  selling  agent  of  a  company  en- 
gaged in  the  manufacture  and  sale  of  maps, 
wbo  has  broken  his  contract  of  employment 
and  entered  the  services  of  a  rival  com- 
pany, may,  after  be  has  become  insolvent,  be 
enjoined  from  seeking  to  induce  other  em- 
ployees of  liis  former  employer  to  breacli 
their  contracts  of  employment  and  'enter 
with  him  upon  the  service  of  the  other  com- 
pany. Kinney  v.  Scarbrough  Co.  40:473, 
74  S.  E.  772,  —  Ga.  — . 

3.  Injunction  lies  against  the  maJnte. 
nance  of  a  spite  fence  erected  merely  to 
annoy  a  neighbor  and  injure  his  property. 
Norton  v.  Randolph,  40:  isg,  68  So.  2S3,  -~ 
Ala.  — . 
Elections. 

4.  A  court  of  equity  has  no  jurisdiction 
to  restrain  the  holding  of  an  election,  since 
the  right  involved  is  a  political  one.  City 
Council  of  the  City  of  McAleater  v.  Mill- 
wee,  40;  576,   122  Fac.   173,  31  Okla.  620. 

( Annotated ) 
Against  legal  proceedings. 

5.  Equity  has  no  jurisdiction,  in  'order 
to  prevent  a  multiplicity  of  suits,  to  enjoi 
the  prosecution   of   a   large   number   of   a 
tions   by    different    persons    under   an   en 
ployer's    liability    act,    against    a    commc 

"     '  —   '"  r  damages  for  wrongfu\ 


deaths  caused  by  the  same  accident  in  the 
employer's  plant,  and  determine  the  ques- 
tion of  liability  itself.  Southern  Steel  Ct. 
V.  Hopkins,  40:  464,  57  So.  11,  —  Ala,  — , 
(Annotated) 

0.  A  demand  for  unliquidated  dam^es 
for  breach  of  a  covenant  of  warranty,  in 
favor  of  the  owner  of  land  subject  to  a  deed 
of  trust,  is  not  a  ground  far  enjoining  a 
sale  of  the  land  to  pay  the  debt  secured  by 
such  deed  of  trust.  Shrader  v.  Gardner. 
40:  1I4S  74  S.  E.  D90,  —  W.  Va.  — . 
Unfair  competltloa. 

7.  One  who  manufactures  an  unpatent- 
ed article  for  the  market,  arranging  tbe 
parte  to  the  best  advantage,  and  giving  it  a 
form  which  is  moat  effective  and  economical 
to  manufacture  and  using  an  unpainted 
material  which  is  best  adapted  to  the  pur- 
pose, cannot  enjoin  the  use  by  a  subse- 
quetit  manufacturer  of  the  identical  com. 
bination  of  mechanical  devices,  form,  and 
material,  if  he  uses  a  different  name  plate 
BO  as  to  distinguish  the  origin  of  mann- 
facture.  Pope  Automatic  Merchandising 
Co.  T.  McCrum-Howell  Co.  40:  463.  t»I  Fed. 
97fl,  112  C.  C,  A.  391. 
Procedure;  bond. 

Variance  between  pleading  and  proof, 
see  Evidence,  36. 

Pleading  in  suit  for  injunction  against 
spite   fence,  see   Pleading,  4. 

6.  A  taxpayer  has  not  such  an  inter, 
est  in  a  suit  to  enjoin  the  holding  of  an 
election   to   recall   the  mayor   of   a  city   of 


prosecute  such  suit  as  a  complainant.  ^Ir 
Alester  v.  Millwee,  40:  576,  ISS  Fws.  173, 
31  Okla.  620. 


INNKEEPERS. 

Limiting  hours  of  labor  of  women  in 
hotels,  see  Master  and  Servant,  4. 

INSANE  ASTLUH. 

As  nuisance,  see  Courts,  8;   Municipal 

Corporations,  7. 
Requiring  permit  for  location  of,  with- 
in city  limits,  see  Municipal  Cor- 
porations, 3. 

INSOLVENCY. 

Injunction  against  tortious  acta  by  in- 
solvent  person,   see  Injunction,  2. 

INSPECTION. 

Criminal  liability  for  notation  of  stat- 
ute as  to  inspection  of  oil  to  br 
sold,  see  Criminal  Law,  1. 

Determination  of  age  of  person  by  in- 
spection in  court,  see  Evidence,  !(■- 

Master's  diitv  as  to,  sea  Maatar  and 
Servant.'!!,  12, 
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INSCRANCB. 

Nonwaiver  agreenieiit  between  inBur- 
ance  company  and  bankrupt  and 
receiver  of  latter's  property.  Bee 
Bankruptcy,    1. 

Judicial  review  of  discretion  of  inaur- 
ance  company  as  to  reinstatement, 
see  Courta,  7,  8. 

Joinder  of  parties  plaintiff  in  action 
1  policy,  see  Parti  " 


Ademption  of  bequest  of 


Fills,  • 


10. 


Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  as- 
sessment company,   see   Equity,  3, 

Bar    of    suit   to    recover    assessments 
against   members   of   mutual   com- 
pany, see  Limitation  of  Actions, 
4. 
fXHcers  and  agenti. 

Kigbt  of  courts  to  control  discretion 
of  offloer,  see  Courts,  T,  8. 

Damages  for  negligence  of  agent  fail- 
ing to  forward  application  for  in- 
surance, see  Damages.  2, 

Pleading  and  proving  defense  in  action 
on  bond  of  agent,  see  Evidence,  4, 

Evidence  of  admissions  by  agent  as 
against  his  surety  In  action  <hi  his 
bond,  see  Evidence,  14. 

1.  Where  the  agent  of  an  insurance 
company,  who  has  taken  an  application  for 
insurance  of  corn  against  destruction  by 
hail,  at  a  season  when  such  destruction  is 
imminent,  and  accepted  a  note  of  the  ap- 
plicant in  payment  of  the  premium,  un- 
reasonably delays  sending  in  the  applica- 
tion while  attempting  to  discount  the  note. 
and  finally  sends  both  the  application  and 
tiie  note  to  the  company,  which  accepts 
them  and  issues  a  policy,  but,  owing  to  the 
delay,  not  until  after  the  com  is  destroyed 
by  hail,  such  insurance  company  is  liable 
in  an  action  for  damages  for  the  negligence 
of  its  agent  in  thus  delaying  the  applica- 
tion. Bover  t.  State  Farmers'  Mut.  Hail 
Ins.  Co.  40:  164,  S6  Kan.  442,  121  Pac.  329. 

(Annotated) 
Insnrable  interest. 

Enforcement    in   equity   of   promise   of 
beneficiary  to  pay  proceeds  of  pol- 
icy to  third   person  having  no  in- 
surable interest,  see  Equity.  2, 
Tmat  where  beneficiary  agrees  to  pay 

Eroceeds  of  policy  to  person  not 
aving  insurable  interest,  see 
Trusts. 

2.  An  equitable  title  to  real  estate  gives 
an  Insurable  interest  to  warrant  a  policy 
in  the  name  of  its  owner,  insuring  it 
against  loss  by  Are.  Scott  v.  Dixie  F.  Ins. 
Co.  40:  153,  74  S.  E.  659,  —  W.  Va.  — . 

3.  Real  estate  acquired  for  a  partner- 
ship with  partnership  means,  and  used  in 
its  business,  gives  the  partnership  aa  "in- 
surable interest"  to  warrant  a  policy  in- 
suring it  against  loss  bv  Are.  Scott  v,  Dixie 
F.  Ins.  Co.  40:  rsa,  74  S.  E.  659,  —  W.  Va. 

Title  and  encumbrance. 

4.  The  fact  that  the  legal  title  to  a 
40  L.R.A.(K.S.)  f 


building  owned  by  a  partnership  composed 
of  several  members  and  the  administrator 
of  a  deceased  member,  and  used  in  the  firm 
business,  is  in  such  members  and  the  heir 
of  the  deceased  member,  is  no  violation  of 
a  clause  in  an  insurance  policy  taken  out 
by  such  partnership,  without  making  any 
statement  a«  to  title,  that  "if  the  interests 
of  the  assured  in  the  property  be  not  truly 
stated  therein  ...  or  if  the  interests 
of  the  assured  be  other  than  unconditional 
and  sole  ownership,"  the  policy  shall  be 
void.  Scott  V.  Dixie  F.  Ins.  Co.  40:  151, 
74  S.  E.  65»,  —  W.  Va.  ^ 

( Annotated) 
Dbo  and  care  ot  property. 

6.  A  building  leased  to  a  woman  for  a 
boarding  house  does  not  become  vacant  and 
unoccupied  within  the  meaning  of  a  clause 
in  an  inaarance  policy  rendering  it  void 
under  such  circumstances,  if,  after  the  ten- 
ant bas  removed  the  most  of  her  furniture 
to  another  building,  her  hustiand  and  bis' 
man  continue  to  occupy  the  building  nights, 
looking  after  his  stock,  which  remains  on 
the  premises.  -  Seubert  v.  Fidel ity-Phenix 
Ins.  Co.  40:  s8,  136  N.  W.  103,  —  S.  D.  — . 

(AnnoUted) 
Inventor  7. 

0.  The  fact  that  a  stoclc  of  merchandise 
has  not  been  removed  from  the  storehouse, 
and  that  it  is  covered  by  the  original  in- 
voices, does  not  make  inapplicable  a  pro- 
vision in  a  flre  insurance  policy,  requiring 
an  inventory.  Day  v.  Home  Ins.  Co.  40:  653, 
68   So.  549,  —  Ala.  — . 

7.  The  books  of  a  merchant,  togetjier 
with  the  original  invoices  of  his  stock,  can- 
not supply  the  requirements  of  a  policy  of 
insurance  on  the  property  requiring  an  in- 
ventory, where  the  policy  requires  both  in- 
ventory and  books.  Day  v.  Home  Ins.  Co. 
40:  652,  58  So.  649,  —  Ala.  — . 

Waiver  or  estoppel  ot  Inanrer. 

a.  A  transfer  of  an  insurance  policy  to 
cover  the  goods  at  a  place  other  than  that 
where  they  were  located  when  it  was  orig- 
inally written,  with  knowledge  that  an  in- 
ventory has  not  been  taken,  waives  a  pro- 
vision in  the  policy  requiring  such  in- 
ventory. Day  V.  Home  Ins.  Co.  40:  Sja,  68 
So.  549,  —  Ala.  ~. 

9.  An  insurance  company  which  per- 
mits payments  of  overdue  premiums  with- 
out insisting  on  proof  of  good  health  on 
the  part  of  insured,  as  provided  by  the 
contract,  does  not  waive  its  right  to  re- 
quire such  proof  before  permitting  rein- 
statement after  a  subsequent  forfeiture;  at 
least,  where  the  lirnt  default  nas  condoned 
by  a  suliordinate  officer  who  had  no  author- 
ity to  bind  the  company  without  bringing  it 
to  the  attention  of  the  officers  in  whom  was 
vested  the  power  to  enforce  or  waive  the 
forfeiture.  Conway  v.  Minnesota  Mut.  L. 
Ins.  Co.  40:  148,  112  Fac.  1106,  62  Wash. 
40. 

10.  Denial  by  an  insurance  company,  of 
liability  on  other  grounds,  within  the  time 
allowed  for  furnishing  preliminary  proofs 
of  loss.  is.  in  law,  a  waiver  of  the  condi- 
tions  of   the   policy   requiring   such   proof. 
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Scott  V.  Dixie  F.  lu.  Oa.  v>-  *&'>  ^*  8.  E. 
659,  —  W.  Vi,  — . 
Tolnntary  exposure. 

11.  One  who,  wbile  on  a  pleasure  trip 
in  •  ckDoe,  continues  on  his  journej  on  m. 
lAlce  in  ft  liigb  wind  wlien  ptrBona  fkmili&r 
witli  the  location  warn  him  of  the  danger, 
and  DO  other  canoei  are  out,  voluntarily  ei- 
poaee  himaelf  to  unnecesaary  danger,  and 
ia  negligent,  so  that  in  ease  be  is  drowned 
by  tlie  overturning  of  the  canoe,  no  recov- 
ery can  be  had  on  an  accident  insurance 
policy  which  exempts  the  insurer  from  lia- 
bility in  case  of  death  from  such  cspoBure. 
Morse  v.  Commercial  Travelers'  Eastern 
Acoi.  Asso.  40:  >35,  98  N.  B.  69S,  212  Mass. 
140.  (AnnoUted) 


crops    from 
leased  premises  which  will  justify 


violation  of  statute  against  illegal 
Toting,  see  Elections,  3. 
Of  teaUtor,  bm  Wills,  S. 


INTERSTATE   COHHEROE   COMMIS- 
SION. 

A  suit  to  compel  an  interstate  car- 
rier to  receive  property  for  transportation 
from  one  state  to  another  is  within  the 
jurisdietion  of  the  courts,  and  not  of  the 
Interstate  Commerce  Commission.  Louis- 
ville *  N.  R.  Co.  V.  V  W.  Cook  Brew.  Co. 
40:  796,  172  Fed.  117,  06  0.  C.  A.  328. 

INTERCRBAN  RAILWAYS. 

Aa  additional  burden  in  highway,  asa 
Eminent  Domain,  10,  11. 

INTOXICATINO  LIQUORS. 

Refusal  of  carrier  to  transport  to  dry 
section  of  state,  seeCarriers,  10, 11. 

Carrier's  liability  for  loss  of,  by  fire, 
see  Carriers,  13. 

Depriving  purchaser  of  right  to  treat 
another  to,  see  Constitutional  Law, 


I. 

Statute  as  to  liability  for  permitting 
treating  in  saloons  as  denial  of 
due  process  or  equal  protection  of 
laws,  see  Constitution aJ  Law,  11. 

Sufficiency  of  evidence  to  sustain  llnd- 
\ng  of  violation  of  injunction 
a^Hinst  keeping;  liquors  for  sale, 
see  Evidence,  30. 

Determining  age  of  purrfisser  by  in- 
■       '  ■        e  Evidence,  10. 


As 


of 


for 


loons  is  conferred  upon  a  municipal  eD^ 
poration  by  a  charter  empowering  it  to 
regulate  the  selling  and  giving  away  vf 
intoxicating  liquors,  and  ^  maice  legnla- 
tions  necessary  for  the  preservation  of 
peace  and  good  order  within  its  limiu. 
Tacoma  v.  Keisel,  40:  757,  124  Pac.  137,  6i 
Wash.  685. 

2.  An  ordinance  forbidding  tlie  keepn 
of  a  saloon  to  permit  liquor  to  be  bought  bj 
one  person  and  drunk  by  anollier  in  hu 
place  of  business  is  not  so  unreasonable  ai 
not  to  be  within  the  provisions  of  a  char- 
ter empowering  the  municipality  to  rc^* 
late  the  selling  and  giving  away  of  intoi- 
icating    liquors,    and    making    regulation 


teisel,  40:  7S7,  124  Pac.  137,  S8  Wash.  e&5. 


lice,  see  Insurance,  6,  7. 
Waiver   of   condition   for   in 
policy,  see  Insurance,  7,  8. 


JEOPAIIDT. 

Bee  Criminal  Law,  3-6. 

Setting  aside  conviction  to  enable  ac' 

cused  to   plead    former   jeopardv, 

see  New  Trial,  3. 


Of  partiea  plaintilT,  aee  Parties. 

JOINT  ORBDITOBS  AND  DEBTORS. 

Raising  for  first  time  on  appeal  ques- 
tion as  to  misjoinder  of  parties 
defendant,  see  Appeal  ajid  Error, 

Prejudicial  error  in  iustructions  in  ac- 
tion against  joint  defendants,  see 
Appeal  and  Error,  22. 

Joint  liability  of  terminal  company 
and  carrier  for  injury  to  passenger, 
see  Carriers,  0. 

Contribution  or  indemnity  by  one 
jointly  liable,  see  Contribation  and 
Indemnity. 

Pursuing  one  joint  tort  feasor  as  elec- 
tion of  remedies  which  will  bar 
subsequent  suit  against  other,  see 
Election  of  Remedies. 

Jurisdiction  to  enter  judgment  against 
joint  debtors  where  one  on  It  it 
served,  see  Judgment,  2. 

Conclusiveness  against  one  of  two  joint 
debtors  of  judgment  in  suit  ajrain^t 
executor  of  the  other  to  which  he 
was  not  a  party,  see  Judgment,  9. 

Treating  joint  defendants  aa  one  party 
for  the  purpose  of  determining 
number  'of  peremptory  challenges. 
see  Jury,  7. 

1.  Several  riparian  owners  arc  not 
jointly  liable  for  injury  to  upper   riparian 
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property  b;  water  b&cked  upon  it  becauie 
of  stnictures  wbkli,  acting  independently, 
they  erect  along  and  across  the  stream  so 
HB  to  diminish  its  c&pacity  and  cause  tile 
water  to  let  back,  to  the  injury  of  the 
upper  proprietor.  William  Taokaberry  Co, 
V.  Sioux  City  Service  Co.  40:  101,  132  N.  W. 
845,  —  Iowa,  — ■.  (Annotated). 

2.  One  ot  two  promoterB  of  a  corpora- 
tion, who  by  joint  acts  secure  an  illegal 
profit  in  the  sate  of  property  to  it,  is  liable 
•n  aotido  for  the  profits  so  secured,  resard- 
lesB  ot  the  divigion  which  they  may  nave 
made  between  themaelvea.  Old  Dominion 
Copper  Uin.  &  Smelting  Co.  v.  Bigelow, 
40:  314,  e»  N.  S.  1S3,  203  Mass.  1&9. 

JOINT  STOCK  OOBIPAWT. 

Relationship  to  aasociation  interested 
in  criminal  prosecution  which  will 
diaqoalify  juror,  see  Jury,  3,  4. 


Freiumption  in  Ctvor  ot  order  opening 

'default,  see  Appeal  and  Error,  6. 
Review  of  discretion  in  setting  aside 
default  judgment,  see  Appeal  and 
Error,  11. 
Sufficiency    of    appearance    to    prevent 
judgment  by  default  see  Appear- 
In  ejectment,  see  Ejectment. 
As  evidence,  see  Evidence,  8. 
Execution    on,   see   Execution. 
Priority  as  against  mortgage,  see  Mort- 
gage, 4. 
Br  confeaalon. 

Eight  of  one  confessing  judgment  in 
action  for  personal  Injury  to  re- 
cover over  against  third  person  on 
the  judgment  roll,  see  Contribution 
and  Indemnity,  G. 
1.  A  judgment  purporting  to  be  by  con- 
fession of  attorneys  in  fact,  on  a  note,  com- 
monly called  a  judgment  note,  on  warrant 
of  attorney  therein  purporting  to  empower 
and  authorize  the  payees  or  agent,  or  any 
prothonotary  or  attorney  of  record,  to  ap- 
pear for  the   makers   and   in  their   names, 
and  confess  judgment  against  them  in  favor 
of   the  payees,  for  the  amount,  with  cu^ts, 
and  release  of  errors,  entered  by  the  clerk, 
in    the   clerk's   office.   In   vacation,   without 
process  executed  on  defendant  and  declara- 
tion filed,  is  illegal   and   void  on  its   face. 
A.   B.  Farqnhar   Co.   v.   DeHaven,   40:  956, 
75  S.  E.  85,  —  W.  Va.  — .  (Annotated) 

Jurisdiction. 

What  reviewable  on  appeal  from  judg- 
ment  jurisdiction   to  enter   which 
is     questioned,     see     Appeal     and 
Error,  7. 
Sufficiency   of    service   of    process, 

Writ  and  Process. 
S.  Where   in   an  action   of  attaohinent 
40  t.IUA.(N.8.) 


defendant  company  is  erroneously  de- 
-ibed  as  a  corporation,  when  in  fact  it  Is 
a  copartnership,  and  one  of  the  copartners 
is  personally  served  as  managing  agent  of 
the  alleged  corporation,  and  certain  prop- 
erty l)elongin£  to  it  is  levied  ou  under  the 
writ  of  attachment  and  thereafter  by  prop- 
the  action  the  pleadings 
and  files  are  amended  as  of  the  date  of  the 
commencement  of  the  suit,  so  as  to  desig- 
nate the  company  as  a  partnership,  wlUi 
partners  named,  the  court  has.  In  the  ab- 
of  a  general  appearance  by  the  de- 
fendants, jurisdiction  hi  render  a  judgment 
by  default  against  the  defendants  joint-  ■ 
ly  aud  order  the  property  levied  on  sold 
and  the  proceeds  applied  in  satisfaction 
of  the  judgment,  under  a  statute  giving  the 
plaintiff,  where  the  action  is  against  two 
or  more  defendants  on  a  joint  contract  and 
summons  served  only  on  part  thereof,  the 
right  to  proceed  against  the  defendant 
served,  and,  if  judgment  is  recovered,  to 
have  the  same  entered  against  the  defend- 
ants jointly  indebted,  and  enforce  the  same 
against  the  joint  property  of  all.  Oold- 
stein  V.  Pet«r  Fox  Sons  Co.  40:  $56,  135  N. 
W.  180,  —  N.  D.  — . 
Form  and  anbetance. 

3.  That  a  counterclaim  in  a  suit  by 
executors  to  enjoin  the  enforcement  of  a 
tax  omitUd  against  their  testator,  which 
had  been  assessed  against  them,  prayed 
judgment  against  them  apparently  in  a 
personal  capacity,  does  not  prevent  the 
entry  of  the  judgment  in  a  representative 
capacity,  where  the  statute  makes  them 
personally  liable,  but  gives  them  a  lien  on 

the  testator'" '~  '""  — '— ■- *■ 

Bogue  V.  La 
—  Wis.  — . 
Effect  and  conclnBlvenesa. 

Review  of  discretion  in  permitting 
amendment  to  set  up  plea  of  re» 
judicata,  see  Appeal  and  Error,  9. 

Estoppel  by  judgment,  see  Estoppel, 
1,  2. 

4.  A  decree  in  chancery  in  a  suit 
against  a  lessor  and  lessee  railroad,  requir- 
ing them  to  furnish  siding  facilities  to  an 
adjoining  mill  owner,  as  required  by  stat- 
ute, is  not  conclusive  of  the  liability  of  the 
lessor  in  a.  subsequent  action  at  law  to 
hold  it  liable  in  damages  for  refusal  to 
furnish  such  facilities.  Moser  v.  Philadel- 
phia, H.  t  P.  R.  Co.  40:  J19,  82  Atl.  382, 
2S3  Pa.  259. 

5.  A  decree  awarding  an  appropriator 
a  certain  quantity  of  water  from  a  stream 
becomes  operative  immediately,  without 
further  order  or  execution.  Porter  v.  Small, 
40:  1197.  120  Pac.  393.  —  Or.  — . 

8.  A  decree  on  demurrer  may,  under 
proper  circumstances,  be  a  bar  to  another 
suit,  as  well  as  one  founded  on  a  hearing 
of  evidence.  Old  Dominion  Copper  Min.  * 
Smelting  Co.  v.  Bigelow,  40:  314.  S»  N.  E. 
1S3,  203  Maes.  160. 

7.  The  right  to  bring  an  action  in  a 
Federal  court  is  not  barred  by  the  fact  that 
plaintiff   recovered   a   jud^ent  upon  w(q 
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sam«  cause  o(  action  in  the  state  court, 
and  BuliHequentIr  diBcontinued  his  action 
upon  the  courts  granting  a  new  trial. 
Snare  &,  Trieet  Co.  v.  Friedman,  40:  367, 
169  fed.  1,  04  C.  C.  A.  369. 

8.  In  case  the  one  alleged  to  be  ulti- 
mately liable  for  an  injury  due  to  a  defect 
in  >  highway  did  not  participate  in  an 
action  to  hold  the  public  authoritieg  liable 
for  the  injury,  the  judgment  obtained 
against  such  authorities  is  not  conclusive 
upon  him  as  to  the  facta  necessary  to  make 
a  cause  of  action,  although  it  is  admissible 
in  evidence  to  show  that  suit  was  brought 
and  recovery  had.  Baltimore  k  O.  R.  Co.  v. 
Howard  County  Corara.  40:  1171,  73  Atl, 
866,  111  Md.  176.  (Annotated) 

9.  One  of  two  promoters  who  take  a 
wrongful  secret  pn^t  in  the  sale  of  the 
property  to  a  corporation  organized  by 
them  to  purchase  it  is  not  a  privy  to  a 
suit  against  the  executors  of  the  other  in 
another  state,  to  rescind  the  contract  and 
recover  the  price,  to  which  he  it  as  not 
made  a  party  and  in  which  he  'vas  not 
served  with  process,  and  did  not  appear, 
BO  as  to  be  entitled  to  set  up  the  judgment 
against  the  corporation  in  bar  of  a  suit 
against  him  at  his  domicil  for  tlie  same 
cause  of  action,  although  he  assisted 
through  counsel  in  the  defense  of  the  for- 
eign suit.  Old  Dominion  Copper  Min.  ft 
Smelting  Co.  v.  Bigelow,  40:  314,  SB  N.  E. 
103,  203  &Ibs«.  169. 

10.  A  judgment  against  a  man  in  a 
bankruptcy  proceeding  to  which  his  wife  is 
not  a  party  is  not  admissible  in  evidence 
in  a  proceeding  by  the  judgment  creditor  to 
enforce  a  mortgage  which  she  had  given  as 
surety  for  him,  where  the  judgment  against 
him  was  not  a  prerequisite  to  her  liability 
and  her  contract  does  not  bind  her  to  abide 
a  judgment  against  him.  P.  Ballantine  & 
Sons  V.  Fenn,  40;  698,  78  Atl.  713.  84  Vt. 
117.  (Annotated) 

U,  A  judgment  in  favor  of  directors  in 
an  action  to  hold  them  liable  for  tlie  pub- 
lication of  a  libel  to  the  one  libeled  is  not 
a  bar  on  an  action  against  thpm  on  behalf 
of  tha  corporation,  to  compel  them  to  re- 
imburse it  for  damages  which  it  has  been 
compelled  to  pay  because  of  such  publica- 
tion. Hill  V.  Murphy,  40:  iioa,  98  N.  E. 
781,  212  Mass.  1. 
Foreign  Judftmenu. 

12.  The  full  faith  and  credit  clause  of 
the  Federal  Constitution  does  not  require 
the  courts  of  a  state  in  which  a  party  is 
domiciled  to  follow  the  rule  of  the  courts 
of  another  state  within  whose  jurisdiction 
a  decree  was  entered  in  favor  of  one  having 
a  common  interest  with  him,  in  a  suit  to 
which  he  was  not  a  party,  in  determining 
whether  or  not  he  was  a  privy  because  he 
assisted  in  the  defense  of  the  suit,  so  as  to 
he  entitled  to  the  benefit  of  it  as  re»  judi- 
cata in  a  subsequent  proceeding  affainst  him 
at  his  domicil.  Old  Dominion  Copper  Min. 
k  SmeltiniT  Co,  v.  Rigclow,  40:  314,  89  N. 
E.  103,  203  Mass.  160, 
40  L.R.A.(N.8.) 


Itellef  ftcftlnat. 

Presumption  on  appeal  in  favor  of  or- 
der opening  default,  see  Appeal  and 

Heview  of  discretion  as  to,  see  Appeal 

and  Error,  LI. 
13.  The  trial  judge  has  discretion  to 
open  a  default  against  a  foreign  corporation 
where  service  waa  had  on  a  duly  appointed 
agent,  but  he,  because  of  sickness  and  a 
mistaken  belief  in  the  termination  of  his 
agency,  failed  to  defend  or  notify  the  cr- 
poration.  Humphreys  v.  Idaho  Gold  Mine; 
Development  Co.  40:  817,  120  Pac  823,  il 
Idaho,  126. 


JUDICIAL  SALE. 

On  foreclosure  of  mortgage,  aee  Mort- 
gage, 5-7. 

To  enforce  local  assessment,  aee  Pub- 
lic Improvements,  6. 

JUNK. 

Master's  duty  to  inspect  junk  which  i' 
to  be  handled  by  employees,  aee 
Haiter  and  Servant,  11. 

JURY. 

Reswearing  jury  upon  discovery  of 
failure  m  one  juror  to  take'oat't 
as  placing  accused  in  second  jeoi>- 
ardy,  see  Criminal  L«w,  5. 

In  prosecution  before  justice  of  the 
peace,   see   Justice   of   th«   Peace. 

Question  tor,  see  Trial,  2-4. 
RlCht  to  trial  by. 

Construction  of  statute  as  to  sepa- 
rate trial  of  preliminarv  issues, 
see  Statutes,  9. 

1.  The  constitutional  right  to  trill 
by  jury  does  not  extend  to  a  proceeding  to 
enforce  an  attorneys'  lien.  Standidge  v 
Chicago  R.  Co.  40:  599,  9B  N.  B.  963,  254 
III.  624. 

2.  A  constitutional  provision  that  lb« 
trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
does  not  prevent  the  allowance  of  t)te  triil 
of  preliminary  issues  in  advance  of  other 
issues  in  the  -case.  Smith  v.  Westpm  P. 
R.  Co.  40:  137,  96  N.  E.  1106,  203  N.  T. 
499.  (Annotated) 
Qualifications;  competency. 

Ground  for  new  trial  as  to,  see  N'ew 
Trial,  4. 

3.  The  son  of  a  holder  of  stock  in  an 
unincorporated  joint  stock  company  is  net 
competent  to  sit  as  a  juror  for  the  irisl 
of  one  charged  with  crime  afninst  the  com- 
panv.  Miller  v.  United  States,  40:  973, 
38   App.   D.   C.   361.  (Annotated' 

i.  Xhat  one  called  as  a  juror  in  • 
prosecution  for  crime  against  a  ioint-sfwk 
company,  who  states  that  he  is  a  son  of  ■ 
stockholiier  of  the  company,  does  not  show 
that  hia  fnther  owned  stock  at  the  time 
of  the   commission  of  t,he  crime,  doea  not 
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render  him  competent,  if  the  company  went 
into  liquidation  a  short  time  after  tlie  com- 
mission of  the  crime,  so  that  the  itock 
interest  could  not  be  presumed  to  have  been 
acquired  in  the  interim.  Miller  v.  United 
States,  40:  973,  38  App.  D.  C.  361. 

5.  Relatives  of  stockholders  of  a  corpo- 
ration are  not  disqualilied  to  ait  as  jurors 
in  actions  by  the  corporation  to  enforce 
pavment  of  unpaid  auhBcriptions  by  other 
persons,  hut  the  fact  of  such  relationship 
may  be  brought  out  to  aid  the  exercise  of 
the  right  of  peremptory  challenges.  Stone 
V,  Monticello  Constr.  Co.  40:978,  117  8. 
W.  369,  135  Ky.  659.  (Annotated) 

6.  An  employee  of  a  corporation  is  not 
a  competent  juror  in  an  action  against 
it.  Hufnagle  t.  Delaware  &  Hudson  Co. 
40:  981,   76  Atl.   Z06,   227   Pa.   476. 

(Annotated) 
Peremptory   challenges. 

Failure  to  state  cause  of  challenge 
as  bar  to  right  to  set  up  cause  in 
motion  for  new  trial,  see  New 
Trial,  4. 

7.  Several  defendants  joined  in  one 
civil  action,  whose  interest  is  common. 
■whoee  answers  are  substantiallv  identical, 
and  whose  defense  is  conducted  in  the  com- 
mon interest  of  all,  are  treated  as  but  one 
party,  within  the  meaning  of  a  statute  al- 
lowing a  certain  number  of  peremptory 
challenges  to  each  party  in  a  civil  action. 
Downey  v.  Finucane,  40:  307,  98  N.  E.  391, 
205  N.  Y.  251. 

3.  Upon  consolidation  of  two  indict- 
ments for  offenses  growing  out  of  one  trans- 
action, which  might  have  heen  incorpo- 
rated in  different  counts  of  one  indictment, 
accused  is  entitled  to  only  the  number  of 
peremptory  challenges  to  jurors  which  the 
statute  allows  him  for  one  indictment. 
Miller  v.  United  States,  40:  973.  38  App. 
D.    C.  361. 


JUSTICE  OP  THE  PEACE. 

The  legislature  may  confer  upon  jus- 
tices of  the  peace  final  jurisdiction  to  hear 
and  determine,  without  a  jury,  prosecutions 
for  violation  of  a  statute  forbidding  the 
operation  of  moving  picture  machines 
without  a  license.  State  en  rel.  Ebert  v. 
Loden,  40:  193,  B3  Atl.  564,  —  Md.  — . 


KEIT. 

Delivery  of  key  to  boi  as  delivery  of 
possession  sustaining  gift  or  con- 
test, see  Gift. 


KIDNAPPING. 

Neither  a  father  nor  his  assistant 
is  guilty  of  kidnapping  where  they  obtain 
by  misrepresentation  peaceable  possession 
of  his  child  from  its  mother,  who  has  be- 
ffun  divorce  procwdings  against  the  father, 
but  no  C'der  has  been  made  alTectinK  the 
custodv  of  the  child.  State  v.  Dewey,  40: 
478,  136  N.  W.  533,  —  Iowa,  — . 
40  L.R.A.(N.S.) 


KNOWLEDGE. 

Evidence  of,  see  Evidence,  20. 

Effect  of  previous  knowledge  of  defect 

in  highway  by  person  injured,  see 

Highways,  7. 
Effect  on  servant's  assumption  o(  risk, 

see  Master  and  Servant,  16. 


r..\CTIES. 

Estoppel  by.  see  Estoppel,  3,  4. 

To  baf  action,   see  Limitation  of  Ae- 

lu\NDLORD  AND  TENANT. 

Attachment  against  crops  to  enforce 
lien  for  rent,  see  Attachment. 

Liability  of  carrier  for  discrimination 
by  lessee,  see  Carriers,  15. 

Deposit  by  tenant  to  indemnify  lessor 
against  loss  as  liquidated  dam- 
ages, see  Damages,   1. 

1.  Where  landlord  and  tenant  are 
negotiating  for  a  new  lease  for  farm  land 
at  the  time  of  the  expiration  of  the  original 
lease,  and  the  tenant  remains  in  posses- 
sion pending  the  negotiations,  with  the  ex- 
press or  tacit  consent  of  the  landlord,  the 
landlord  is  estopped  from  treating  the 
tenant  as  holding  over  for  another  term 
under  the  condition  prescribed  in  the  origi- 
nal lease,  but  the  tenant  hecomen  a  tenant 
from  year  to  year.  Turner  v.  Wilcox,  40: 
498,    121    Pac.    858,    —    Okla.    — . 

(Annotated) 

2.  A  landlord  does  not.  by  electing  to 
terminate  the  lease  because  of  default  in 
payment  of  rent,  waive  his  right  to  retain 
a  deposit  made  by  the  tenant  as  liquidated 
damages  for  any  loss  or  damage  which  the 
landlord  may  sustain  by  reason  of  any  vio- 
lation of  the  contract  by  the  tenant.  Bar- 
rett V.  Monro,  40:  763,  124  Pae.  369,  — 
Wash.  — . 

r,ARCENT. 

The  common-law  rule  that  neither 
husband  nor  wife  can  be  prosecuted  for 
larceny  of  the  goods  of  the  other  is  not 
abrogated  by  a  statute  which  provides  that 
husband  and  wife  may  contract  and  own 
property  as  if  single,  and  that  neither  has 
any  interest  in  the  property  of  the  other, 
except  that  the  wife  has  the  right  of  sup- 
port, and  that,  upon  the  death  of  either, 
certain  dower  rights  vest;  and  another 
statute  providing  that  whoever  steals  any- 
thing 01  value  is  guilty  of  larceny, — in 
the  absence  of  an  expression  in  the  stat- 
utes of  an  intention  thus  to  abolish  the 
rule.  State  v.  Phillips,  40:  m>,  97  N.  E. 
976,  85  Ohio  St.  317. 

LATERALS . 

Requiring  consumer  of  water  to  pay 
for  laterals  from  property  to  main, 
see  Waters,  3. 


LAW— tICEKSE. 


LEASE. 

Of  rftilrokd,  see  Carriera,  IS. 
Eitoppel  to  den;  vftliditj  of,  tee  E 

top  pel,  B. 
In  geoenil,  eee  Landlord  and  TenaDL 


IiEOISLativb:  journals. 

Impeachment  of  statute  by,  we  St*t- 
utea,  3. 

IiEraiSLATURE. 

Belatian  of  courti  to,  lee  Courts,  S. 
Delegation   of  power  by,   lee   ConHtJ- 

tutional  Law,  1. 
Right  to  select  Kgenciee  through  which 

it  will   exerciw   right   of   eminent 

domain,   see   Eminent   Domain,    1, 

8. 
Power    u    to    conferring    jurisdicfli 

npon  the  juatice  of  the  peace,  ■ 

Justice    of   the    Peare. 
Power  to  estimate  cost  of  improvement 

and     apportion     assesBments,     eee 

Public  Improvements,  6. 
Power  as  to  assessment  and  collection 

of  Bchool  tax,  see  Schoola. 


LETTERS. 

Letters  by  wife's  attorney  to  husband 
aa  confldential  communications, 
see  Evidence,  16. 

LEVY  AND  SEIZURE. 

Constitutionality  of  statute  subjecting 
income    of    spendthrift    trust    to 
claims    of    creditors,    see    Consti- 
tutional Law,  7a,  16. 
Under   the   statutes    preserving   the 
propertv  of  married  women  free  from  lia- 
bility  for   the   contracts   or   torts   of   their 
husbands,   but   preserving   curtesy,   curtesy 
initiate  is  not  liable  to  attachment  for  the 
husband's   debts,   and   a   sale   by   the   bus- 
hand  of  his  curtesy  interest,  which  becomes 
consummate    after    attempted    attachment, 
takes    priority    over    a    subsequent    execu- 
tion sale  of  the   interest  levied   on   in   the 
attachment    proceeding.      Carroll    v.    San- 
ford,  40:  1*04,  S3  Atl.  865,  —  R,  I.  — . 

IiIBEIi  AND  SLANDER. 

Prejudicial  error  in  instructions  in  ac- 
tion for,  eee  Appeal  and  Error,  23. 

Liability  of  corporate  officers  for,'  see 
Corporations,  1,  2,  13. 

Judgment  in  favor  of  directors  in  ac- 
tion for  libel  08  bar  to  action 
against  them  for  reimbursement 
by  corporation  held  liable  for  libel, 
see  Judgment,  11. 
40  L.R.A.(N.S.) 


Wbat  actionable  cenerallr. 

1.  A  publication  stating  that  the  ex- 
clnsive  agency  for  securing  talent  for  an 
opera  house  boycotts  the  best  singers  is 
not  libelous  although  boycotting  is  a  crime 
by  statute,  since  the  word  is  not  used  in 
its  statutory  sense.  Astnic  v.  Star  Co. 
40:  75,  1B3  Fed.  631,  113  C.  C.  A.  499. 

2.  It  is  libelous  per  *e  to  charge  that 
one  having  the  exclusive  agency  to  secure 
talent  for  a  particular  opera  bouse  exacts 
exorbitant  amounts  from  artists  to  secure 
contracts  for  them,  aince  it  tends  to  pre- 
judice bim  in  his  business.  Astruc  v.  Star 
Co.  40:  79,  1B3  Fed.  631,  113  C.  C.  A.  4M, 

( Annotated  | 
PrlTll««ed  comm nn lea t lone. 

3.  A  school  board  cannot  be  protected 
in  the  use  of  libelous  language  or  charna 
against  a  teacher  under  the  pretext  of  dis- 
charging official  duties;  but  ao  long  aa 
their  actions  are  clearly  within  the  pur- 
view of  the  law  and  such  as  they  bkve  aa 
unquestiona'ble  right  to  perform,  and  they 
use  lawful  means  in  the  performance  of 
the  act,  they  cannot  be  held  liable  in  an 
action  far  libel,  even  though  it  be  charged 
that  they  performed  the  act  in  pursuance 
of  a  conspiracy  among  their  membera,  or 
through  a  malic ioua  motive.  Barton  t. 
Risers,  40: 6S1,  123  Pac.  478,  21  Idaho, 
60g. 

i.  Where  the  board  of  trasteee  of  an 
Independent  school  district  enter  orders 
and  pass  resolutions  with  reference  to  the 
government  and  conduct  of  the  school  and 
the  duties  of  the  teachers  and  superin- 
tendent, and  «uch  orders  and  resolntiona 
clearlr  fall  within  the  powers  and  author- 
ity oT  the  school  board  nnder  the  law,  the 
motives  and  purposes  of  such  board  can- 
not be  put  in  issue  in  an  action  for  dam- 
ages under  the  charge  of  civil  libel.  Bar- 
ton V.  Rogers,  40:  SSt,  123  Pac  478,  21 
Idaho,  aoB. 

LICENSE. 

Grant  of  ezcluaiTe  right  to  hunt,  m* 
Game  and  Game  Lava. 

Power  aa  to  gcnerBlIy. 

Delegation  of  power  aa  to,  see  Coiwti- 

tutional  Law,  1. 
Claae  legislation  as  to,  see  Coustitn- 

tional  Law,  G,  6. 
Due  proceaa  of  law  as  to,  see  Conati- 

nitional  Law,  8. 
Review  by  courts  of  municipal  diaere- 

tion   as  to   license,   see   Courts,   S. 
Juriadietion    of    justice    of    the    peace 

of  prosecution  for  failure  to  obtain 

tieenae,  see  Justice  of  the  Peace. 
,  ignanc 

Title  of  licensing  statute,  see  StatotM, 
4. 

I.  A  statute  requiring  the  license  offl- 
cers  to  take  the  oath  of  the  applicant,  or 
other  evidence,  before  issuing  a  license  to 
a  barber,  and  from  it  determine  t^e  amonnt 
of  the  tax.  does  not  prevent  the  commMi 
council  of  the  municipality  from  fixing  tbs 


LIENS— LIS  PENDENS. 


classes  anbject  to  the  different  Hcente  fees. 
Louiaville   v.    Schnell,   40:  637,   114    S.   W, 
742,   131  Ky,   104. 
Uniformity  and  equality. 

Equal  protectioD  and  privileges  u  to, 
■ee  ConBtitutioual  IJan,  3-6. 

2.  Under  statutory  authority  to  grade 
and  clasaify  callings  and  buaineases  and 
exact  license  fees  baaed  thereon  within 
maximum  and  minimum  rates,  a  municipal 
corporation  may,  within  these  limits,  &x 
a  minimum  license  fee  to  be  paid  by  all 
barbers,  and  an  additional  one  for  each 
chair  uaed  above  a  apecifled  number.  Louis- 
villa  T.  Bchnell,  40:  637,  lU  8,  W.  742,  131 
Ky.  104.  (AnuoUted) 

3.  A  close  ideation  of  barbars  for  the 
impoaition  of  license  taxes  bj  the  number 
of  chaira  in  uae,  $2  being  added  to  the  mini- 
mum fee  for  each  chair  above  two,  is  not 
unreasonable.  Louisville  v.  Schnell,  40: 
637,  114  S.  W.  742,  131  Ky.  104. 

4.'  Grading  a  barber's  license  fee  ac- 
cording to  the  chairs  in  use  does  not  make 
it  a  property  tax.  Louisville  t.  Schnell, 
40:  637,  114  8.  W.  74a,  131  Ky.  104. 

5.  A  municipal  corporation  cannot  be 
authorized  to  exact  a  license  tax  from 
agents  seeking  orders  for  merchants  located 
in  other  towns  and  states,  which  is  not 
imposed  upon '  the  agents  of  local  mer- 
chants, under  a  Constitution  which  auEhor- 
izeg  the  taxing  of  trades,  but  which  has 
been  held  to  require  them  to  be  taxed 
uniformW.  State  v.  Williams,  40:  179,  73 
S.  B.  1000,  1G8  N.  C.  elD.  (Annotated) 

S.  The  difference  between  the  minimum 
of  SIDO  and  the  maximum  of  $300  in  fees 
charged  peddlers,  according  to  whether  they 
travel  on  foot  or  by  different  classes  of 
conveyances,  is  not  so  unequal  as  to  render 
the  astute  imposing  them  void.  McKnight 
V.  Hodge,  40:  iao7,  104  Pae.  504,  66  Wash. 
280. 
ReasonableneM ;  amount. 

7.  A  municipality  will  not  he  permitted 
to  enforce  a  license  for  peddling  miits  and 
vegetables  within  its  limits,  which  if  paid 
by  tlie  day  exceeds  the  doily  gross  profits 
of  the  business,  or  if  hy  the  ;ear  nearly 
equals  the  gross  profits  that  could  be  made 
in  the  portion  of  the  year  during  which  the 
business  could  be  carried  on.  Iowa  City  v. 
Glassman,  40:  S53,  136  N.  W.  B99,  ~  Iowa, 

8.  A  peddler's  license  fee  of  from  $100  to 
WOO  is  not  excessive,  where  the  intent  is  to 
exercise  the  taxing  as  well  as  tbe  police 
power.  McKnight  v.  Dodge,  40:  laoy,  104 
Fao.  504,  65  Wash.  2gS. 


LIENS. 

Attachment  to  enforce  landlord's  lien 

for  rent,  see  Attachment. 
Of  attorneys,  see  Attoroeys,  4-8. 
Of  local  improvement  assessments,  see 

Pnblic  Improvements,  3, 4. 
Of  vendor,  see  Vendor  and  Purchaser, 


LIGHT. 

Exercise  of  eminent  domain  fay  electric 
heat  and  light  company,  see  Emi- 
nent Domain,  3-6. 

LIMITATION  OP  ACTIONS. 

Prejudicial   error   in   striking   plea  of, 

see  Appeal  and  Error,  19  .  • 

Laches. 

1.  There  is  no  laches  on  the  part  of  a 
corporation  in  failing  to  take  steps  to  com- 
pel an  accounting  for  illegal  promoters' 
profits,  until  they  release  their  absolute 
control  of  its  offairs,  so  that  it  can  secure 
a  knowledge  of  the  facts.  Old  Dominion 
Copper  M in.  &  Smelting  Co.  v.  Bigelow,  40: 
314,  89  N.  E.  193,  203  Uaas.  169. 
Wben  statute  rims. 

Whether  statute  applicable  to  eriminal 

or  civil  suit  applies,  see  Action  or 

Suit,  2. 
S.  The  statute  of  limitations  does  not 
begin  to  run  agoinat  the  tiobility  of  a  pro- 
moter of  a  corporation,  to  account  to  tbe 
corporation  for  illegal  profits,  so  long  aa 
he  remains  absolutely  in  control  of  the  cor- 
porate affoirs,  so  that  the  fact  of  his  breaeb 
of  trust  cannot  be  discovered.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow,  40: 
314,  SB  N.  E.  103,  203  Mass.  160. 

3.  The  institution  by  an  infoat  of  an 


in  ease  it  is  discontinued,  another  action 
cannot  be  begun  after  the  expiration  of  the 
statutory  period,  where  the  statute  pro- 
vides that  if  ony  person  entitled  to  an 
action  is  at  the  time  it  accrues  within  the 
age  of  twenty-one  years,  such  person  shall 
be  at  liberty  to'  institute  the  same  within 
the  time  limited  after  his  coming  of  full 
age.  Snare  &  Trlest  Co.  v.  Friedman,  40: 
367,  I6B  Fed.  1,  S4  C.  C.  A.  389. 
Wben  action  Is  barred. 

4.  Where  the  directors  of  a  mutual  in- 
surance company,  before  it  was  declared  in- 
solvent, levied  certain  assessments  which 
were  invalid  because  not  made  in  accord- 
ance with  law,  and  which  were  afterwards 
aet  aside  by  the  district  court  in  proceedinga 
to  wind  up  the  affairs  of  such  corporation, 
the- cause  of  action  against  members  for 
assessments  made  by  the  receiver  under  the 
direction  of  the  court  to  pay  the  debts  of 
the  corporation,  parts  of  which  were  the 
claims  for  which  the  invalid  ossessmenta 
had  previously  been  levied,  ia  not  barred  al- 
though the  invalid  asessments  were  made 
more  than  four  years  before  the  assess- 
ment by  the  receiver.  McCall  v.  Bowen, 
40:  7B1,  136  N.  W.  1014,  —  Neb.  — . 

LINEMXnV. 

Who  are  fellow  servants  of,  see  Master 
and  Servant,  17. 


40  L.R.A.(N.S.) 


LIS  PENDENS. 

Abatement  by  pendency  of  action,  1 
Abatement  and  Revival, 


glc 


LIVERY  STABLES— MASTER  AND  SERVAKT. 


LIVERY  STABLES. 

Contract  bv  one  selling  livery  business 
to  refrain  from  competing  busi' 
neee,   see  Contract*,  6,  7. 


LOTTERY. 

Enforcement  of  lottery   contract, 
Contraeta,  6. 


MALICE. 

oeBBit,       , 
wife  for  loss  of  consortium  of  hns- 
band  from  sale  of  drug 
Husband  and  Wife,  4. 
Injunction  sgHinst  maintenance  of  spite 

fence,  see  Injunction,  3. 
In  privileged  communication,  see  Libel 

and  blander,  3,  4. 
Pleading  in  suit  for  injunction  against 
spite  fence,  see  Pleading,  4. 
Malice,  in  contemplation  of  law,  can- 
not exist  where  tbe  thing  done  is  lawful 
and  the  means  employed  are  lawful.    Barton 
V.  Rogers,  40:681,  123  Pac  4TS,  21  Idaho, 
«09. 


HANDABIC8. 

1.  That  mandamUB  will  not  tie  to  coerce 
tbe  action  of  the  governor  of  a  state  as  a 
member  of  tbe  state  board  for  equalization 
of  tates  will  not  prevent  its  running  against 
the  other  members  of  the  board,  where  by 
statute  a  majority  of  the  board  may  trans- 
act the  buaineSB  required.  Quidekoper  v. 
Hadley,  40:  505,  177  Fed,  1,  100  C.  C.  A.  385. 

3.  The  governor  of  a  state  is  exempt 
from  tbe  control  of  tbe  courts  through  a 
writ  of  mandamus  even  when  performing 
duties  imposed  upon  him  as  member  of  the 
state  board  of  equalization  of  taxes.  Huide- 
kopepv.  Iladley,  40:  505,  177  Fed.  1,  ICtO  C. 
C.  A.  395. 

3.  A  writ  of  mandamus  will  not  be  is- 
sued conmianding  a  city  building  inspector 
to  issue  a  permit  for  the  conatriiction  of  a 
brick  kiln  on  land  owned  by  the  relator 
within  tbe  city  limitH,  in  violation  of  a 
city  ordinance,  except  upon  clear  proof  that 
the  ordinance  has  no  relation  to  public 
health  or  welfare,  or  that  the  enactment 
is  an  unreasonable  and  arbitrary  invasion 
of  individnal  rights  under  guise  of  tbe  po- 


MARRIAOE. 

As  to  breach  of  promise,  see  Breach  of 

40  L.R.A.{N.S.)' 


Bemarriage  in  other  state  in  violation 
of  divorce  decree  as  contempt  of 
court,  see  Contempt,  1. 

Divorce  or  separation,  see  Divorce  and 

MASTER  AND    SERVANT. 

Cure  of  error  in  instructions  ID  actios 
for  injury  to  aervfiot,  see  Appeal 
and  Error,  18. 

Bond  for  fidelity  of  employee,  see  Bonds. 

Jurisdiction  of  state  courts  of  action  un- 
der Federal  employers'  liability  act. 
see  Courts,  9. 
Presumption  and  burden  of  proof  ts  to 
negligence,   see    Evidence,    5. 

Evidence  admissible  under  pleadings,  see 

Evidence,  34. 
Injunction   against    suits    against   em- 
ployer by  servant,  see  Injunction. 

elmployee  as  juror  in  action  agaisat 
master,  see  Jury,  8. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 

Right  of  section  hand  to  benefit  of  stat- 
ute requiring  crossing  signals,  see 
Railroads,  1. 

Question  for  jury  as  to  negligence,  see 
Trial,  3. 

When  relation  exists. 

1.  A  chauffeur  sent  by  the  owner  of  a 
garage  to  operate  an  automobile  leaaed  for 
a  pleasure  ride,  and  who  obeys  tbe  direc- 
tions of  the  leasee  merely  as  to  routes,  is 
the  servant  of  the  owner  of  tbe  garage,  and 
the  latter  will  be  liable  for  injury  infiicted 
upon  occupants  of  the  car  through  hia  neg- 
ligence, Qerretaon  v.  Ramhler  Oarage  Co. 
40:  457,  138  N.  W.  186,  —  Wis.  — . 

( Annotated  1 

2.  Where  for  its  own  purposes  a  tele- 
phone company  employs  a  physician  to  take 
an  X-ray  picture  of  the  injury  of  an  em- 
ployee, who  protests  against  such  action  but 
nnalty  consents,  in  the  taking  of  which  pic- 
ture injury  results  to  the  employee,  the 
physician  ii  the  agent  or  servant  of  the 
telephone  company,  and  the  rule  of  re*pon- 
deat  tuperior  applies.  Jones  v.  Tri-State 
Teleph.  &  Teleg.  Co.  40:  485,  136  N.  W.  741, 
lis  Minn,  217.  (Annotated' 

3.  One  who,  at  the  request  of  a  con- 
ductor in  charge  of  a  freight  train,  an 
emergency  existing  reasonably  reqiiJrin;: 
such  assistance,  temporarily  assists  in  th? 
work  of  tbe  carrier  in  the  unloading  of  ^ 
safe  from  one  of  its  cars,  the  regular  crew 
not  being  reasonably  able  to  unload  same.  ia. 
for  the  time  being,  the  servant  of  the  de- 
fendant and  entitled  to  the  same  protection 
as  any  other  servant.  St.  Louia  &  S.  F. 
R.  Co.  V.  Bagwell,  40:  1180,  124  Pac.  320,  — 
Okla.  — .  (Annotated) 
Honra  of  labor. 

Equal  protection  and  priTlleges  ag  to. 
see  Constitutional  Law,  7- 

Judicial  notice  as  to  connection  be- 
tween health  and  welfare  of  public 
and  limitation  of  hours  of  labor. 
see  Evidence,  1. 


MASTER  AND  SERVANt. 


12:3 


4.  "that  individual  instance!  exist  wliere 
not  injured  or  overworked  ]>j 
being'  kept  on  duty  in  a  hotel  for  more  than 
ten  hours  does  not  render  invalid  a  law 
lintitiug  the  employment  of  women  in  such 
places  generally  to  that  period  of  time 
day.  People  v.  Elerding,  40:  893,  98  K 
082,  254  lU.  5TS. 
Duty    to    employ    en  I  table    n  umber   of 


Cure  of  error  in  instructions  as  to, 

Appeal  and  Error,  16. 
See  aleo  infra,  18. 
5.  A  master  cannot  be  held  liable  for 
jury   to   a   servant   merely   because   he 
not  have  a  sufficient  number  of  men  to 
the  work  safely,  if  be  did  not  know,  or  the 
exercise   of   orainary    prudence    would    not 
Ilave  charged  him  with  knowledge,  that  the 
number  furnished  was  not  sufliclent.    Rosin 
V.   Danaher  Lumber  Co.  40:913,  116  Pac. 
833,   63   Wash.   430.  (Annotated) 

I>nty  as  U>  place   and  appliances  Ken- 
«rally. 
Notice  to  master  of  custom  of  employee 

to  cross  tracks,  see  Notice,  I. 
Lack  of  guards  as  pronimate  cause  of 

injury,    see   Proximate    Cause,   2. 
Right  of  section  band  to  benefit  of  stat- 
ute requiring  crossing  signals,  see 
Railroads,  1. 
Question  for  jury  as  to  negligence, 
see  Trial,  3. 
*.  A  master  is  not  liable  for  injury  to  a 
servant   through   the  use  ot   an   ordinarj 
shovel  furnished  by  him,  the  round  wooder 
piece  at  the  top  of  the  handle  of  which  is 
cracked  so  that  it  revolves  on  the  iron  rod 
which   supports   it.   and   pinches   his   hand 
causing  a  wound  which  is  followed  by  blood 
poisoning.      Stirling   Coal .  A   Coke    Co.    v. 
Fork,  40:  837,  131  S,  W.  1030,  141  Ky.  40. 
(Annotated) 

7.  It  is  the  duty  of  a  brick-making  com- 
pany which  mines  shale  by  means  of  a 
steam  shovel,  to  use  reasonable  care  to  put 
the  rough  bank  produced  by  the  operation 
of  the  steam  shovel  in  a  condition,  and  to 
keep  it  in  a  condition,  which  will  render 
the  work  of  employees  necessarily  per- 
formed in  proximity  to  the  bank  reasonably 
safe  from  all  caving  naturally  to  be  antici- 
pated in  consequence  of  the  excavation. 
Grimn  V.  Fredonia  Brick  Co.  40:  1088,  114 
Pac.  217,  84  Kan.  347. 

8.  A  mining  company  is  not  excused 
from  liability  for  injury  resulting  from 
the  character  of  oil  used  in  its  mining 
operations,  by  the  mere  purchase  of  such 
oil  from  a  reputable  dealer,  relying  on  his 
Btfltement  as  to  its  character;  but  in  addi- 
tion to  this  requirement  the  company  must 
make  such  reasonable  examination  and  in- 
spections as  is  practicable  by  a  prudent 
uan  under  similar  circumstances.  Parker 
T.  HailevOIa  Coal  Co.  40:  iiao,  122  Pac. 
632,  —  Okla.   — .  (Annotated) 

8.  A  street  railway  company  which  per- 
mits the  cars  of  other  companies,  operated 
under  direction  of  its  superintendent  and 
train  depatcher,  to  use  its  track,  is  answer- 
able to  one  of  its  employees  in  charge  of  a 
40  L.R.A.(N.S.) 


car  which  had  been  directed  to  pass  over 
a  certain  track,  for  the  negligence  of  em- 
ployees of  one  of  the  other  companies  in 
permitting,  under  direction  of  the  superin- 
tendent, cars  to  stand  on  such  track  with- 
out  any    precautions    to    prevent    collision 


:S4,  143  S.  W.  750,   147  Ky.  HO. 

10.  It  is  negligence  for  a  railroad  compa- 
ny  to  make  a  flying  switch  without  warning 
at  a  place  where  its  employees  are  accus- 
tomed to  cross  its  tracks  in  going  to  and 
from  their  meals,  at  a  time  when  they  may 
be  expected  to  be  so  engaged.  Farris  v. 
Southern  R-  Co.  40:  1115,  66  8.  E.  457,  161 
N.  C.   483. 

11.  A  master  is  not  liable  for  negligence 
in  failing  to  inspect  an  ammonia  tank  sold 
to  him  as  junk,  before  turning  it  over  to 
employees  to  be  broken  into  scrap,  so  as  to 
be  liable  for  injuries  csused  by  the  escape 
of  gas  which  had  been  permitted  to  remain 
in  the  tank  when  the  employee  started  to 
work  upon  it.  I>rew  v.  Western  Steel  Car  4 
Foundry  Co.  40:  890,  66  So.  99S,  —  Ala. 
— .  (Annotated) 

12.  A  cant  book  designed  to  handle  logs, 
which  is  formed  of  a  long  handle  with  an 
iron  cuff  near  one  end,  to  which  is  fastened 
a  hook  which  grapples  and  turns  the  log 
when  the  handle  is  used  as  a  lever,  is  not 
a  simple  tool  within  the  rule  which  relieves 
the  master  from  the  duty  of  inspecting 
such  tools,  although  they  are  intended  for 
the  use  of  his  servant.  Parker  v.  W.  C. 
Wood  Lumber  Co.  40:  832,  64  So.  262,  — 
Miss.  — .  (Annotated) 
Idablllty  to  volunteers. 

13.  A  street  railway  company  is  not  lia- 
ble for  injury,  through  collision,  to  one  of 
its  conductors  who,  while  returning  home, 
after  being  relieved  from  duty  for  the  day, 
attempts  to  run  the  car  to  relieve  the  motor- 
man  who  appears  to  be  ill,  if  the  latter  was 
not  BO  ill  that  he  could  not  have  done  the 
work  himself  and  the  injury  would  not 
have  occurred  except  for  the  attempted  act. 
Central  Kentucky  Traction  Co.  v.  Miller,  40: 
1148,  143  S.  W.  780,  147  Ky.  110. 
Assamptlon  ot  risk. 

Necessity,  of  instructions  as ,  to,  see 
Trial  6. 

Evidence  on  question  of  assumption  of 
risk,  see  Evidence,  20. 

Negativing  assumption  of  risk  in  ac- 
tion by  servant,  see  Pleading,  3. 

Question  for  jury  as  to,  see   Trial,  4. 

14.  A  servant  working  in  an  excavation 
assumes  the  risk  of  caving  of  banks  and  fall 
of  loose  materials  only  affer  the  master  has 
used  reasonable  diligence  to  make  the  place 
reasonably  safe.  Griffin  v.  Fredonia  Brick 
Co.  40:  lose,  114  Pac.  217.  84  Kan.  347, 

16,  A  member  of  a  bridge  gang  engaged 
in  unloading  piling  from  a  car  assumes  the 
risk  of  injury  from  standing  on  the  car  in 
front  of  a  pile  about  to  be  rolled  off  the  oar, 
if  he  is  acting  within  the  scope  of  his  em- 
ployment in  being  there,  and  fully  appreci- 
ates the  danger  of  that  method  of  working. 
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although  he  was  under  diiection  of  his 
foreman,  and  the  latter  ig  negligent  in  giv- 
ing the  order  and  in  permitting  the  pile  to 
be  rolled  upon  him.  Bennett  v.  Evanjvllle 
&  T.  H.  K.  Co.  40:  ges,  96  N.  E.  700,  —  Ind. 

Contrlbntorr  negligence. 

Queatton  for  jur;f  as  to,  aee  Trial,  4. 

16.  An  employee  is  guilt;  of  contribu- 
tory negligence  in  attempting  to  use  a  cant 
hook  containing  a  defect  of  which  he  knovs, 
or  by  the  exercise  of  ordinary  care  ought 
to  have  known.  Parker  ▼.  W.  C.  Wood 
Lumber  Co.  40:  83a,  M  So,  252,  —  Misa.  — . 
Fellow  servantH  and  their  negligence. 

17.  An  operator  charged  with  the  duty 
of  connecting  and  disconnecting  an  electric- 
ant  of  a  lineman  whose  duty  ia  to  work  on 
the  wires,  so  as  to  relieve  the  master  from 
liability  for  injury  to  the  latter  by  the  neg- 
ligence of  the  operator  in  turning  current 
□n  a  wire  upon  which  he  was  at  work.  Mas- 
sy T,  Milwaukee  Electric  R.  ft  Light  Co. 
40:  814,  128  N.  W.  544,  113  Wis.  220. 

18.  A  shipowner  who  furiiishes  sufficient 
men  safely  to  load  the  vessel  is  not  liable 
for  injury  to  a  laborer  working  in  the  hold. 
because  the  foreman  delegates  too  few  hands 
to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at 
ODce  to  be  safely  handled  by  the  men  at 
work,  since  the  foreman  is,  with  respect  to 
such  details  of  the  worlt,  a  fellow  servant 
of  the  injured  employee.  Dair  v.  New 
York  ft  Porto  Rico  S.  S.  Co.  40:  91B,  07  N. 
E.  711,  204  N.  y.  ML  (Annotated) 

10.  The  tact  that  the  statute  requires 
break  throughs  (or  air  to  be  made  every 
hundred  feet  as  the  work  progresses  In  a 
mine  does  not  prevent  the  mine  boas,  upon 
whom  the  performance  of  this  duty  is  spe- 
cifically imposed  by  another  section  of  the 
statute,  from  being  a  fellow  servant,  with 
respect  to  its  performance,  of  miners,  so 
as  to  relieve  the  operator  of  the  mine  from 
liability  for  injuries  sustained  by  a  miner 
on  account  of  the  negligent  performance  of 
this  duty.  Brallev  v.  Tidewater  Coal  4 
Coke  Co.  40:  945.  66  B.  E.  6S4,  66  W.  Va. 
278.  (Annotated) 

Haater'a  liability  lor  acta  ot  aerrant  or 

Independent  contractor. 

Liahllity  of  carrier  for  assault  on  pas- 
senger, see  Carriers,  7. 

20.  A  railroad  company  is  liable  for  an 
assault  committed  in  the  freight  house  on 
a  consignee  ot  freight,  by  a  delivery  clerk, 
because  the  consignee  complained  to  supe- 
rior officers  of  the  delivery  clerk's  delay  in 
making  deliveries.'  Oassenbeimer  v.  West- 
ern R.  Co.  40:  ggi,  GT  80.  718,  —  Ala.  — . 
Liability  of  servants. 

21.  A  servant  whose  duty  ii  to  main- 
tain telephone  poles  in  sate  condition  can- 
not avoid  liability  for  injury  to  a  stranger 
through  the  fall  of  a  pole,  because  of  his 
negligence,  on  the  theory  that  he  was  guilty 
merely  of  nonfeasance.  Murrav  v.  Cow- 
herd, 40:  617,  147  8.  W.  «,  148  Ky.  691. 

4U  L.U.A.(N.S.}  - 


UAznis. 

1.  Cujua  est  solum,  ejus  est  usqoe  ad 
ctBlnm.  Norton  v.  Randolph,  40;  lag,  58 
So.  283,  —  Ala.  — . 

2.  In  pari  delicto,  potior  es4  conditio 
defendentis.  Baltimore  ft  O.  R.  Co.  v. 
Howard  Coun^  Comrs.  40:  ti7>>  73  Atl. 
656,  111  Md.  176. 

3.  It  is  as  important  that  the  law  he 
certain  >■  that  it  be  right.  Southern  Steel 
Co.  V.  Hopkins,  40:  464,  57  So.  11,  —  Ala. 

4.  Nemo  debet  bin  vexari  pro  eadem 
causa.     Cook  t.  Cook,  40:  83,  74  8.  £.  630, 

—  N.  C.  — . 

5.  Qui  facit  per  alinm,  facit  per  se. 
A.  B.  Farquhar  Co.  v.  De  Haven,  40:  956, 
75  8.  E.  65,  —  W.  Va.  — . 

6.  Res  ipsa  loquitur.  Jodm  v.  Tri- 
State  Teleph.  ft  Teleg.  Co.  40:  483.  136  N. 
W.  741,  IIB  Minn.  2IT. 

7.  Respondeat  superior.  Jones  t.  Tri- 
BUte  Teleph.  ft  Teleg.  Co.  40:  485.  136  N- 
W.  741,  118  Minn.  217. 

B.  Salus  populi  suprema  est  lex.  8bep- 
ard  V.  Seattle,  40:647,  lOB  Fae.  KMT,  59 
Wash.   363. 

9.  Sic  utere  tuo  ut  alienum  son  iKdat. 
Hyde  v.  Minnesota,  D.  ft  F.  R.  Co.  40:  48, 
136  N.  W.  92,  —  S.  D.  — ;  Norton  v.  Ran- 
dolph, 40:  iig,  68  So.  8S3,  —  Ala.  — ;  Mar- 
tin V.  Schwetiley,  40;  160,  136  N,  W,   218, 

—  Iowa,   — :    Shepard   v.   Seattle,  40:  647, 
100  Pac.  lOflT,  59  Wash.  363. 

10.  Volenti  non  fit  injuria.  Old  Domin- 
ion Copper  Mtn.  ft  8.  Co.  v.  Bigelow,  40: 
314,  BO  N.  E.  19S,  S03  Haas.  ISO. 

HAVUKH. 

Sufficiency  of  evidence  to  sustain   eou- 

Tiction,  see  Evidence,  33. 
Sufficiency  of  verdict,  aee  Trial,  8. 
Carbolic  acid  is  an  "inatrument" 
within  the  meaning  of  a  statute  providing 
for  the  punishment  of  disfiguring  another 
by  means  of  a  knife  or  other  instrument. 
Lee  V,  State,  40;  1139,  148  8.  W.  567,  — 
Tei.  Crim.  Rep.  — .  (AnnoUted) 


e  CourU  Martial. 

HINB  BOBS. 

As  fellow  servant  see  Haater  and  Serv- 
ant, 10. 

HIKES. 

Evidence   on   question   ot  value  of,  see 

Evidence,  2S. 
Injury  to  employee  in,  see  Master  and 

Servant.  8. 
Who  are  fellow  servants  in,  see  Master 

and  Servant,  10. 
1.  One  who  asserts  his  right  to  a  min- 
eral claim  by  adverse  possession  must  show 
compliance  with  the  statute  in  the  matter 
•f  afscovery  and  the  performanea  of   the 
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knniuil  aueumeat  work,  and,  before  he  can 
•cqnire  a  patent  therefor,  uuit  alto  ibow 
tbftt  be  hu  done  the  required  amount  of 
work  on  HUcb  claim  to  entitle  bim  to  a  pat- 
ent therefor.  Utuuphrefe  t.  Idabo  Gold 
MiRcs  DeTelopment  Co.  40:  S17,  120  Pac. 
S23,  21  Idabo,  12S.  (Annotated) 

2.  Under  U.  S.  Rev.  SUt.  |  2332,  pro- 
viding tbat  when  a  mining  claim  ha«  been 
held  and  worked  for  a  period  equal  to  tb« 
time  preecribed  b;  the  local  limitation 
statute  for  milling  claim*,  evidence  of  eucb 
poasesBion  shall  t^  eufBcient  to  eetabltsh  a 
right  to  a  patent,  the  claimant  is  relieved 
of  the  neceasity  of  making  proof  of  poetiog, 
and  recording  a  notice  of  location,  and 
■ucb  other  proofs  as  are  usuallj  furnished 
by  the  county  recorder.  Humphreys  v. 
Idaho  Gold  Mines  Devclopineat  Co.  40:  817, 
120  Fac.  S23,  21  Idaho,  126. 

3.  A  grantee  of  coal  in  [dace,  with  li- 
cense irret'ocable  to  mine  and  remove  it, 
has,  nntil  the  coal  is  all  removed  from  the 
land  granted,  the  right  to  use  the  space 
created  by  the  removal  of  coal  to  move 
coal  mined  on  his  adjoining  land  acraes  the 
land  of  the  grantor  to  a  shaft  where  it  is 
brought  to  the  surface.  Schobert  v.  Pitts- 
burg Coal  ft  Uin.  Go.  40:  Ss6,  06  N.  E.  946, 
254   HI.   474.  (AnnoUted) 

MINORITT. 

Action   by  minorlt;  itockholders,   lee 
Corporation*,  13. 


morphine:. 

Wife's  right  of  action  for  aalo  of,  to 
husband,  see  Husband  and  Wife, 

MORTGAGE. 

Effect  of  judgment  against  tansband  in 
proceeding  to  which  wife  is  not  a 
party  in  subsequent  action  to  en- 
foroe  mortgage  which  she  bad  giv- 
en as  husband's  surety,  see  Judg- 
ment,  10. 

1.  Where  a  loan  is  made  to  a  vendee 
witb  which  to  complete  the  payment  of  the 
pnrohase  price  of  land,  and  two  mortgages 
taken  to  secure  the  same,  a  finding  that 
both  are  purchase-money  mortgages  ig  war- 
ranted, notwithstanding  the  one  was  taken 
to  the  lender,  and  the  other  to  his  agent 
for  the  part  of  the  interest  due  him  as  com- 
mission. Marin  v.  Knox,  40;  aja,  117  Minn. 
428,  136  N.  W.  IS.  (AnnoUted) 

2.  Where  a  mutual  agreement  is  made 
between  a  vendor  in  a  contract  to  convey 
land,  the  vendee  therein,  and  a  third  par- 
ty, each  of  whom  resides  in  a  different 
state  and  at  great  distances  from  each  oth- 
er, that  the  vendee  is  to  obtain  money  to 
pay  part  of  the  balance  of  tiie  purchase 
price  from  such  third  party,  securing  the 
same  by  a  first  mortgage  upon  the  land, 
the  vendor  to  take  a  second  mortgage  for 
the  remainder  of  the  purchase  price,  and 
pursuant  to  such  agreement  the  deed  and 
40  LJl.A.(N.S.) 


mortgages  are  executed  and  delivered,  it 
constitutes  but  one  transaction,  although 
the  documents  may  not  have  been  delivered 
on  the  same  day,  and  although  the  mort- 
gage to  the  third  party  may  have  been  re- 
corded before  the  one  to  the  vendor  w.as 
acknowledged.  Marin  v.  Knox,  40:  373,  136 
N.  W.  16,  117  Minn.  42S. 
Priority. 

Priority  of  Hen  of  mortgagee  for  taxes 

paid  over  widow's  dower  interest, 

see  Dower. 
1 
B  Public  improvements, 

3,  4. 

3.  One  advancing  money  to  redeem 
from  a  foreclosure  sale  under  a  purchase- 
money  mortgage  on  a  homestead  is  entitled 
to  priority  over  the  homestead  rights,  al- 
though they  are  not  expressly  released  in ' 
the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the 
release.  Powers  v.  Pense,  40:  763,  123  Pac. 
925,  —  Wyo.  -^. 

4.  Where  a  mutual  agreement  is  made 
between  a  vendor  in  a  contract  to  convey 
land,  the  vendee  therein,  and  a  third  party, 
six  years  after  the  contract  for  sale  was 
entered  into,  that  the  vendee  is  to  obtain 
money  to  pay  part  of  the  balance  of  the 
purchase  price  from  such  third  party,  se- 
curing the  same  by  a  first  mortgage  upon 
the  land,  the  vendor  to  take  a  second  mort- 
gage for  the  remainder  of  the  purchase 
price,  and  pursuant  to  such  agreement  the 
deed  and  mortgages  are  executed  and  deliv- 
ered, such  mortgages  are  purchase- money 
mortgages,  and  the  lien  thereof  superior 
to  that  of  a  juilgment  obtained  against 
the  vendee  prior  b>  the  delivery  of  said 
mortgages.  Maiin  v.  Knox,  40:  aj»,  13S 
N.   W.   16,   117   Minn.  428. 

B»\e;  rights  of  pnrchaaer. 

Claim    for     unliquidated    damages    as 
ground  for  injunction  against  sale 
of  land  under,  see  Injunction,  6. 
6.  One    who    takes    possession    of    real 
estate  under  mesne  conveyances  from  a  pur- 
chaser at  a  void  foreclosure  sale  of  a  valid 
mortgage   is   entitled   to   all   of   the   rights 
of   a   mortgagee   in   possession.     Kay  lor   v. 
Kelsey,  40:  839,  186  N.  W.  64.  —  Neb.  — . 
(Annotated) 

6.  Where  a  valid  mortgage  has  been 
foreclosed,  even  though  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor 
nor  a  person  claiming  under  him  wil!  be 
permit^d  to  assail  the  title  acquired 
through  the  foreclosure  proceeding,  with- 
out offering  to  pay  the  amount  of  the  de- 
cree and  interest.  Kaylor  v.  Kelsey,  40: 
B39,   138  N.   W;  54,   —   Neb.  — . 

7.  A  sale  under  a  power  in  a  mortgage 
will  not  be  set  aside  because  the  mortgagee 
insisted  oo  cash  and  furnished  the  money  to 
the  buyer  to  comply  with  his  bid,  if  he 
acted  in  good  faith,  the  bid  was  reasonable, 
and  the  mortgagee  did  nothing  to  prevent 
the  mortgagor  from  raising  the  money  or 
bidding  at  the  sale.  Lipsohn  v.  Goldstein, 
40:  637,  OS  N.  £.  703,  212  Maaa.  144. 

(Annotated) 
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MOVING   PICTURE  SHOW. 

Delegation  of  power  to  license  opera- 
tor* of  moving  picture  nimchine, 
Bee    ConBtitutionnl    Lair,    1. 

Discrimination  in  statute  as  to  licens- 
ing operators  of  moving  picture 
machines,  see  Constitutional  Law, 
3,  4. 

Denial  of  due  process  bj  statute  as 
to  license  of  operator  of  machine. 
Bee  Constitutional  Lav,  8. 

Jurisdiction  of  justice  of  the  peace  in 
violation  of  statute  regulating,  see 
Justice  of  the  Peace. 

Title  of  statute  reguUting,  see  Statutes, 


MUNICIPAL  CORPORATIONS. 

Right  of  municjpalitjf  held  liable  for 
injury  to  recover  over  against  per- 
son primarilj  responsible,  see  Con- 
tribution and  Indemnity,  1-3. 

Judicial  review  of  acts  of,  see  Courts, 
4-6. 

Failure  of  person  injured  to  give  notice 
thereof  as  bar  to  action  for  his 
death  occurring  after  time  for  giv- 
ing notice  has  expired,  see  Death. 

Estoppel  to  question  validity  of  annei- 
B  Estoppel, 


to  question  validi 
n  of  land  to  city,  i 


Liability  for  defects  or  obstructions  in 
street,  see  Highways,  2-7. 

Power  to  forbid  treating  in  saloons, 
see  Intoxicating  Liquors. 

License  from,  see  License. 

Uandamus  to  compel  issue  of  permit 
for  brick  kiln  in  violation  of  ordi- 
nances, see  Mandamus,  3. 

School  tax  as  tax  for  municipal  pur- 
pose, see   SclioolB. 

1.  The  objection  that  the  property  of 
one  who  is  seeking  to  compel  a  water  com- 
pany to  furnish  him  with  water  is  not 
within  the  cit^  limits  on  account  of  the 
fact  that  a  strip  of  land,  not  a  part  of  the 
city,  lies  between  the  city  and  the  addition 
in  which  the  plaintiff's  property  is  situated, 
is  not  t«nable  where  a  statute  in  force  at 
the  time  of  the  addition  provided  that  t«r- 
ritory  shall  be  regarded  as  contiguous  not- 
withstanding a  strip  or  parcel  of  land  may 
be  or  lie  Iwtween  such  territory  and  the 
corporate  limits.  Hatch  v.  Consumers'  Co. 
40:  363,  104  Pac.  eTO,  IT  Idaho,  204. 

2.  An  ordinance  forbidding  treating  in 
saloons  is  not,  because  it  makta  regulations 
and  rcBtrictions  upon  the  sale  of  intoxicat- 
ing liquor,  an  ameiidmpnt  to  existing  ordi- 
nances regulating  aueh  traffic,  so  that  it 
must  be  passed  as  an  amendment  rather 
than  as  en  original  ordinance.  Tacoma  v. 
Keisel.  40:  7S7.  124  Pac.  13T.  68  Wash.  685. 

■3.  A  municipal  corporation  may  require 
a  written  permit  from  tlie  citv  health  com- 
missioners for  the  location  within  its  limits 
of  a  hospital  for  the  treatment  of  insanity 
and  otlier  mental  discasos.  Shepard  v.  Se- 
49  L.R.A.(N.S.) 


attic.  40:647,  100  Pac.  lOCT,  of)  Wasfa.  363. 

Power  as  to  nuisances. 

Review  by  courts  of  action  of  munic- 
ipality as  to  nuisance,  see  Courts. 
4,  e. 

4.  An  ordinance  prohibiting  the  erec- 
tion of  brick  kilns  in  the  corporate  limits, 
by  a  city  that  has  charter  power  to  make 
and  enforce  tlie  necessary  police  regulations 
and  regu1at«  the  erection  of  all  buildings 
and  other  structures  within  the  corporate 
limits,  is  valid  as  against  an  action  in  man- 
damus to  compel  the  city  building  inspec- 
tor to  issue  a  permit  in  violation  thereoi, 
in  the  absence  of  a  showing  that  the  enact- 
ment was  an  unreasonable  and  ai^itrary 
invasion  of  individual  rights  under  the 
guise  of  police  regulations.  State  es  reL 
Krittenbrink  v.  Withnell,  40:  898,  135  X. 
W.  378,  —  Neb.  —.  (AnnoUtedl 

5.  An  ordinance  declaring  use  of  prop- 
erty to  be  a  nuisance  does  not  make  it  so 
unless  it  is  in  fact  so,  or  is  embraced  with- 
in the  common-taw  or  statutory  idea  of 
a  r.uisance.  And  no  authority  to  remove 
or  abate  is  derived  from  the  ordinance  de- 
claring it  a  nuisance.  Shreveport  v.  Leider- 
kranti  Soo.  40:  75,  58  Ho.  578,   130  La.  Sffi. 

6.  A  private  bowling  alley  cannot  be 
singled  out  by  a  common  council  and  de- 
clared to  be  a  nuisance,  until  after  a  full 
hearing  of  both  parties  has  been  bsd. 
Shreveport  v.  Leiderkrantz  Eoe.  40:75,  58 
So,  578,  130  La.  802. 

7.  Municipal  authorities  may  declare 
an  existing  hospital  within  its  limits  for 
the  treatment  of  insanity  or  other  menial 
diseases  to  be  a  public  nuisance,  unless  prop- 
erty owners  situated  within  200  feet  of  the 
buildings  consent  to  its  location  and  main- 
tenance. Shepard  v.  Seattle,  40:  647,  109 
Pac.  1067,  69  Wash.  363.  (AnnoUted) 


MCTTTAIj  inscr.\nce  compant. 

Jurisdiction  of  equity  of  action  by  re- 
ceiver  to  enforce  liability  of  mem- 
bers, see  Equity,  3. 

When  Huit  to  recover  assessments  from 
members  of  mutual  insurance  com- 
pany is  barred,  see  Limitation  of 
Actions,  4. 

NEGLIGENCZ:. 

In  use  of  automobile,  see  Automobiles. 

Of  carrier,  see  Carriers. 

Federal   court  following  state   decision 

as   to  liability   for   injurv   to  chil- 
dren, see  Courts,  13. 
Measure     of    damages    for    negligence 

causing   personal   injury   or   death, 

see  Damages,  4-0. 
Matters   peculiar   to   action   for   death, 

see   Death. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence,  5. 
Evidence   as    to,    under   pleadings,   see 

Evidence,  34. 
In  serving  ilniit  food,  see  Food,  1, 


NEGOTIABILITY— NOTICE. 


1877 


Injury    to    child    on    highway    by    hot 

water  discharged   into   gutter,   see 

Highways,   5. 
Injury    to    child    playing   on    huildlng 

material   in   itreet,   see  Highwavs, 

fl. 
Action  by  wife  for  personal   injury   to 

husband,  see  Husband  and  Wife,  1. 
Negligent  delay  in  sending  in  applica- 


flbved  therefrom  into  a  street  guttei',  and 
a  child  four  years  of  age  fell  tjiercin  and 
was  injured,  the  parent  of  such  child  can- 
not be  charged  with  contributory  negligence 
in  permitting  it  to  be  on  the  street  adjoin- 
ing hi»  residence.  Palermo  v.  Orleans  Ice 
Mfg.  u>.  4o:  e?!,  5S  So.  689,  130  La.  833. 


1   far   i 


■    luE 


Joint    liability    in    vase    of. 
Creditors  and   Debtors. 

Of  master  or  servant,  see  Master  and 
Servant. 

Pleading  as  to,  see  Pleading,  3. 

Amendment  of  pleading  in  action  for, 
see   Pleading,   1. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause. 

Of  railroad,  see  Railroads. 

In  operation  of  street  railway,  see 
Street  Railways. 

1.  A  railroad  company  is  not  liable  for 
the  death  of  a  boy  wliose  companion,  while 
with  him  at  its  station  for  a  proper  pur- 
pose, had  picked  up  a  torpedo  carelessly 
dropped  from  a  train,  carried  it  to  his  hoc 
and  kept  it  a  numlier  of  days,  and  then  wi 
his  asaistance  attempted  to  explode  it,  wi 

a  fatal  result  to  him,  since  it  was  not 
bound  to  anticipate  such  a  result  of  its 
carelessness.  Jacobs  v.  New  York,  N.  H. 
&  H.  R.  Co.  4o:  41,  68  N.  B.  688,  212  Mass. 

m. 

On  blghway. 

In  use  of  automobiles,  see  Automobiles. 
As  to   defects   in  highways,   see  High- 
ways, 2-7. 

2.  The  owner  of  a  wagon,  who,  at  a 
curve,  drives  into  a  space  between  a  street 
car  track  and  the  curb,  so  narrow  that 
the  wapon  will  be  hit  hy  the  overhang  of 
a  car  attempting  to  round  the  curve  at  a 
time  when  a  car  must  pass  the  wi^on 
while  there,  is  liable  for  the  resulting  in- 
jury in  ease  the  wagon  is  hit  by  a  car  and 
driven  against  a  pciicstrian  on  the  side- 
walk, Rryant  v.  Boston  Klevated  R.  Co. 
40;  133,  98  N,  E.  fi87,  212  Mass,  62, 
Contributory. 

Person  injured  by  automobile,  see  Auto- 
mobile, 3. 

As  to  injuries  from  defects  in  high- 
ways, see  Highways,  7. 

Of  employee,  see  Master  aod  Servant, 
la. 

Necessity  of  pleading,  see  Pleading,  0. 

On  railroad  track  or  right  of  way,  see 
Railroads,  4,  5. 

On  crossing  railroad  track,  see  Rail- 
roads, i. 

Question  for  jury  as  to  possibility  of 
avoiding  injury  after  discovering 
person's  peril,  see  Trial,  2. 

3.  A  child  four  years  of  age  cannot 
be  charged  with  contributory  negligence. 
Palermo  v.  Orleans  Ice  Mfg,  Co.  40:  671, 
68  So,  580.  130  La.  833. 

4.  Where  owing  to  an  accident  to  the 
boiler  in  a  manufacturing  plant  hot  water 
40L.R.A.(N.S0 


NEW  TRIAL. 

1.  The  power  of  the  court  to  grant  a 
new  trial  to  correct  errora  which  it  dis- 
covers is  not  destroyed  by  a  statute  regulat- 
ing the  making  of  motions  for  new  trial  hy 
parties  agjtrieved  by  rulings  made.  I)e  Vail 
V.  De  Vail,  40:  agr,  118  Pac.  843,  60  Or. 
493. 

2.  A  court  of  general  jurisdiction  may 
set  aside  a  judgment  and  grant  a  new  trial 
for  reasons  not  stated  in  the  motion,  al- 
though the  statute  provides  that  new  trials 
may  be  granted  on  motion  of  the  party  ag- 
grieved for  specified  causes  materially 
affecting  the  substantial  rights  of  such 
party.  De  Vail  v,  De  Vail,  40:  291,  118 
Pac.  843,  60  Or.  493.  (Annotated) 

3.  A  conviction  will  not  be  set  aside 
to  enable  accused  to  plead  former  jeopardy, 
since  such  plea  must  be  made  before  trial 
on  the  merits.  Lee  v.  State,  40:  1133,  148 
S.  W.  567,  —  Tex.  Crim.  Rep.  — . 

4.  Failure  to  state  the  cause  of  chal- 
lenging a  talesman  who  has  just  declared 
his  relationship  to  a  stockholder  of  a  joint- 
stock  company  affected  by  the  crime  for 
which  accused  is  on  trial  will  not  prevent 
setting  up  the  ground  of  the  challenge  in 
support  of  a  motion  for  new  trial.  Miller 
V.  United  States,  40:973,  38  App.  D.  C. 
361. 

NOISE. 

Right  to  recover  for,  in  condemnation 
proceedings,  see  Eminent  Domain, 


NONWAIVE^R  AGREEMENT. 

Of  bankrupt  and  receiver  of  his  prop- 
erty with  insurance  company,  see 
Bankruptcy,  1. 

NOTICE. 

What  law  governs  giving  of  notice  of 

dishonor   of   note,   see   ConHict   of 

Failure  of  person  injured  to  give  statu- 
tory notice  to  city  as  bar  to  action 
for  his  death  occurring  after  time 
for  notice  has  expired,  see  Death. 

Evidence  of,  see  Evidence,  20. 

Of  location  of  mining  claim,  see  Mines, 
2. 

Of  assessment   for  tax,  see  Taxes,  3. 


U7B 


NUISANCBS— PABTTEB. 


whicli  hft8  continued  for  six  months,  to 
croM  ita  ^ardB  to  save  time  in  going  to  and 
from  their  meala.     Fsrria   v.   Southeni   B. 

Co.  40:  III^  ee  s.  B.  457,  igi  n.  c.  4S3. 

Im  puled. 

imputing  to  bank  knowledge  of  general 

manager,  Ke  Banlcs,  2. 
Who  is  agent  for  purpose  of  receiving 

notice,  see  Principal  and  Agent,  1. 

2.  The  knowledge  as  to  the  forgery  of 
an  indoriement  on  a  draft  gained  bf  an 
ngent  with  authority  "to  try  and  collect" 
the  amount  of  it  from  the  one  perpetrating 
the  forgery  Is  that  of  the  principal  bo  at 
to  estop  him  from  looking  to  the  bank 
which  cashed  the  draft,  if  notice  of  the 
forger;  is  not  given  it  until  after  it  has 
parted  with  the  securitieB  from  which  it 
might  otherwise  have  protected  itaelf. 
Brown  v.  People's  Nat.  Bank,  40;  657,  130 
N.  W.  606,  —  Mich.  — . 

3.  Knowledge  by  one  of  the  olfleials  of 
a  bank,  acquired  in  a  capacity  other  than 
aa  its  representative,  relating  to  inflnnitj 
in  commercial  paper  oCFered  for  disco^int, 
1*  not  notice  to  the  bank,  when  that  official 
is  also  an  officer  of  the  corporation  seeking 
the  discount,  and  has  an  interest  in  the 
transaction  so  adverse  to  the  bank  that  the 
reasonable  presumption  is  that  he  would 
not  communicate  the  knowledge  to  it. 
American  Nat.  Bank  v.  Bitz,  40:  156,  74 
S.  E-  B7B,  —  W.  Va.  — . 

4.  The  knowledge  of  promoters  of  a 
corporation,  who  own  all  its  issued  stock, 
when  they  ratify  the  purchase  of  property 
by  the  corporation  from  them,  of  the  details 
of  the  purchase,  does  not  hind  the  corpora- 
tion. Old  Dominion  Copper  Min.  &,  Smelt- 
ing Co.  V.  Bigelow,  40:  314,  SQ  N.  E.  183, 
203  Mass.  1S9. 

NUISANCES. 

Review  by  courts  of  municipal  action 
as  to,  see  Courts,  4,  6. 

Municipal  regulations  as  to,  see  Munic- 
ipal Corporations,  4— T. 

1.  A  bowJing  alley  is  a  recognized 
legitimate  place  of  amusement,  and  its  ordi- 
nary use  cannot  he  interfered  with  by  con- 
demning it  RB  a  nuisance  pn-  se.  S'hreve- 
port  V.  Leiderkrant/  80c.  40;  75,  58  So.  578, 
130  La.  802.  [Annotated I 

2.  A  fence  20  feet  high  is  not  a  nuisance 
merely  because  it  excludes  the  light  and 
air  from  the  rooms  of  the  adjoining  build- 
ing of  a  ncij^hhor,  and  is  linble  to  be 
blown  against  the  house,  to  its  injury.  Nor- 
ton V.  Randolph,  40:  lag,  58  So.  283,  — 
Ala.  — . 

OATH. 

Perjury  In  taking  false  oath,  see  Per- 
jury. 


OCCtrPATTON  TAX. 

40  r..n,A.(N.s.)' 


OFFICERS. 

Of  bank,  see  Banks,  I,  S. 

Of  corporation,  see  Corporations,  I,  i. 

Of   insurance  company,  bm  Insuranoe, 

Mandamus  to,  see  Mandamui. 


Criminal  liability  f»r  aellfiig  oil  in 
violation  of  terms  of  statute,  Me 
Criminal  Iaw,  1. 

Iiljnry  to  servant  from  use  of  improper 
0)1  in  mine,  aee  Master  and  Serv- 
ant, S. 


OPERA  HOUSE. 

Libel  of  persons  running  udosivr 
agency  to  secure  talent  for,  sec 
Libel  and  Slander,  I,  2. 


PARENT  AND  CHILD. 

Custody  of  child,  see  Infants. 
Kidnapping    of    child    by    parent,   bm 

Kidnapping. 

Negligence   of  parents   contributing  to 

injury  of  child,  see  N^ligenee,  4. 

That  a  father  has  driven  his  minor 

child  from  home,  and  permitted  it  to  enjoy 

its  own  earning,  does  not  relieve  him  fram 

liability    for    its    hurial    eipenaes.      P.   J. 

Huneycutt  i  Co.  v.  Thompson,  40:  488,  74 

S.  E.  028,  —  N.  C.  — .  (AnnoUted) 

PARK  STRIPS. 

Right  of  municipality  to  maintain  in 

highway,  see  Highways,  1. 
Ah  obstruction  or  nuisance,   see  High- 


Injunction    suit   by   taxpayer,   see   In- 


Where  a  contract  ot  ini 
taken  out  by  a  partnership  composed  of 
several  members  and  the  administrator  of 
a  deceased  member,  who  continued  the 
share   and    Rssct!   of  'biB   decedent   in   tht 


PARTNERSHIP— PLEADING, 


izn 


pArtnenliip,  the  firm  busioMB  going  on  In 
the  Arm  name  aa  before,  on  a  building 
owned  by  the  partnerehip,  the  legal  title  to 
which  is  in  the  membcre  and  the  heire  of 
tlie  deceased  member,  it  is  not  a  misjoinder 
of  plaiatiffB  for  tbe  administrator  to  join 
the  other  members  in  a  suit  in  tbe  name 
of  all,  as  partners,  on  the  policr  to  re- 
cover the  loss  from  destruction  of  the  houM 
bj  fire.  Scott  r.  Dixie  F.  Ins.  Co.  40:  151, 
74  S.  E.  668,  —  W.  Va.  — . 


3,  4. 


Joinder  of  partiea  in  action  on  policy 
of  insiir«nce,  see  Parties. 

Deacribing  defendant  in  summons  aa 
corporation  instead  of  copartner- 
■htp,  see  Writ  and  Proeess. 

PATMENT. 

Account  booki  aa  evidence  of,  see  IM> 
denoe,  9. 


Claas  legislation  aa  to,  aee  Conatitn- 

tional  Lew,  S,  6. 
Review    by    courts    of    discretion    of 

municipality  in  taxing,  see  Courts, 

Idcenae  of,  aee  License,  6-8;  Statutes, 


PENAXiTIES. 

For  making  false  atatement  as  to  i 
ability  to  mark  ballot,  see  Elc 


PEIUirRT. 

1.  To  bring  one  within  a  statute  mak- 
ing guilty  of  perjury  every  person  who 
shall  knowingly  swear  falsely  concerning 
any  matter,  he  must  malce  a  statement 
under  the  sancity  of  an  oath  administered 
by  some  qualified  ofUcer  having  authority  to 
administer  the  oath  in  the  particular  pro- 
ceeding or  investigation  in  which  the  state- 
ment is  made.  State  v.  Dallagiovanna,  40: 
*49,  124  Pac.  2D9,  ~  Wash.  — . 

2.  That  a  committee  of  a  common  coun- 
cil is  acting  under  authority  to  investigate 
and  probe  charges  made  by  the  acting 
mayor  does  not  show  that  the  matter  under 
investigation  is  within  the  jurisdiction  of 
the  council,  so  as  to  render  an  oath  taken 
by  a  witness  appearing  before  it  one  "re- 
quired by  law,"  within  the  meaning  of  a 
statute  empowering  the  officer  before  whom 
it  was  taken  to  adminiHter  such  0.1th,  and, 
therefore,  violation  of  the  oath  does  not 
necessarily  come  within  a  statute  making, 
every  person  who  shall  swear  falsely  guilty 
of  perjury.  State  v.  Dallagiovanna,  40: 
a4g,   124  Pac.   209,  —   Wash,   — . 

(Annotated) 
«  L.R,A.(N.8.1 


PERSONAL  INJDRIES. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for,  see  Appeal  and 
Error,  20. 

Measure  of  damages  for,  see  Damages, 
4-8. 

By  defect  or  obstruction  in  street,  see 
Hiehways. 

To  employees  generally,  see  Master  and 

Pleading  in  action  for,  see  Pleading,  3. 
Amendment  of  pleading  in  action  for, 

see  Pleading,  1. 
Un  railroad  track,  see  Railroads. 
On  street  ear  tracks,  see  Street  Rail- 


PETITION. 

In  condemnation  proceedings,  see  Emi- 
nent  Domain,   T. 
Of  plaintiff,  see  Pleading,  2-4. 

PHTSICIANB  AWD  SITBGEONS. 

Liability  of  master  for  negligence  of 
physician  employed  for  injured 
servant,  see  Master  and  Servant, 
2. 

PLEADING, 

Who  may  complain  of  order  withdraw- 
ing issue,  see  Appeal  and  Error,  4. 

Review  of  discretion  in  striking  amend- 
ment, see  Appeal  and  Error,  8. 

Reversible  error  as  to,  see  Appeal  and 
Error,  19. 

Evidence  admissible  under,  see  Evi- 
dence, 34. 

Variance  between  pleading  and  proof, 
see  Evidence,  35,  36. 

Conchisiveness  of  ruling  on  demurrer, 
see  Judgment,  6. 
Amendment. 

Review  of  discretion  as  to  amendment, 
see  Appeal  and  Error,  8,  9. 

Amendment  to  correct  misdescription 
of  party,  see  Judgment,  2. 

1.  The  Federal  court  may,  after  the 
conclusion  of  the  evidence,  permit  the 
amendment  of  a  declaration  in  an  action 
to  recover  damages  for  negligent  injuries, 
80  as  to  charge  negligent  maintenance  of 
a  dangerous  condition  as  shown  by  the  evi- 
dence, rather  than  dangerous  creation  of 
it.  Snare  &  Triest  Co.  v.  Friedman,  40: 
367,  169  Fed.  1,  94  C.  C.  A.  369. 
Declaration  or  (mmplalnt. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  7. 

2.  While  the  prayer  is  no  part  of  the 
petition,  and  does  not  limit  or  measure  the 
right  of  recovery,  it  may  be  considered  In 
determining  the  relief  actually  sought  by 
the  pleader.  Rochester  v.  Wells,  Fargo,  A 
Co.  Express,  40:  1095,  123  Pae.  729,  —  Kan. 

3.  An  allegation  in  a  complaint  by  a 
servant  seeking  damages  for  person  a  I  in- 
juries alleged  to  have  been  caiiaed  by  the 
negligence  of  his  master,  that  he  was  in 
the  use  of  due  care  and  caution,  does  not(,-. 
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POLICE  POWER— PKOBATB. 


iicjl^ative  tlie  fact  ot  Lis  oBBuniptioD  of  tlio 
rUfc.  Bennett  v.  KvanBville  1  T.  H.  R. 
Co.  40:  963,  M  N"-  E,  700,  —  Ind.  — , 

•gainst  a  i>|iite  fenee.  tlie  bill  sliould  al- 
lege not  only  tiiat  tlie  gtructure  is  entirely 
uselesH  to  defendant  anti  without  vslue  to 
his  property,  but  tliat  it  was  nialictoualy 
erected  for  the  purpose  of  injuring  com- 
plainant  in  the  ate  and  enjoymeiit  of  bis 
property.     Norton  v.  Randolph,  40:  ng,  58 


So.  2 


-Ala. 


Pleas  and  answers. 

Necessity  for  surety  on  bond  "to  plead 

failure  of  eompany  to  comply  with 

conditions    as    to    aupervision    of 

agent,  see  Evidence,  4. 

G.  A   defendant  cannot  be   required   to 

withdraw  an  answer  on  the  merits  in  order 

to   plead   a  former  suit   pending.     Cook   v. 

Cook,  40:  83,  74  S.  E.  030,  —  N.  C.  — . 

G.  Contriljutory  negligence  must  be  Al- 
leged and  proved.  I'arris  v.  Southern  R. 
Co.  40:  iiij,  ee  S.  E.  457,  151  N.  C.  483. 


Operation  of,  on  Sunday,  see  Sunday. 

POWER. 

Exercise    of    eminent   domain    (or,    by 
electric  company,  see  Eminent  Do- 


PBACTICE  AND  PROCEDURE. 

Violation  of  constitutional  requirement 
of  uniform  procedure  by  statute 
aa  to  enforcement  of  attorneys' 
liens,  see  Attorneys,  6. 


Injunction  to  protect  principal  ag&inst 
effects  of  breach  of  contract  by 
agent,  see  Injunction,  1,  2. 

Agent  of  insurance  company,  see  In- 
surance. 1. 

DiBCrimi nation  in  license  tax  on  com- 
mercial   travelers,   see   License.    5. 

Imputing  agent's  knowledge  to  prin- 
cipal,  see   Notice,  £-4. 

1.  A  carting  company  which  under- 
takes to  remove  a  consignment  of  freiglit 
from  the  railroad  Btatiau  to  the  store  of 
the  consignee,  although  an  independent  con- 
tractor with  respect  to  strangers,  ie  the 
agent  of  the  consignee  for  the  purpose  of 
receiving  notice  of  the  condition  of  the 
consignment,  and  the  consignee  is  therefore 
bound  by  notice  given  him.  Rotbchild  Bros. 
V.  Northern  P.  R.  Co.  40:  773,  123  P*<;. 
1011,  6S  Wash.  527. 

Z.  A  manufacturer  is  not  liable  to  an 
exclusive  sales  agent  for  commissioiu  upon 
sales  made  by  him  merely  because  the  pur- 
chaser is  a  resident  of  the  territory  covered 
by  aucb  agency,  if  the  sale  was  made  c 


Co. 


ide  such  territory.  Uaynes  Automobile 
Woodill  Auto  Co.  40:  971*  124  ^'^• 
Cal.  — ,  (Annotated) 


717, 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 
Pleading  and  proving  defense  in  action 

against    surety,    see    Evidence.    4. 
Admissibility  of  admissiaus  of  principal 

against   surety,   see   Evidence.    H. 
Effect   ot   judgment   against   principal. 

see  Judgment,  10. 

PRIORITX. 

Between  sale  by  husband  of  curtesy 
initiate  and  executor's  sale  under 
attachment  of,  for  interest,  see 
Jjevy  and  Seizure. 

Between  mortgage  and  other  liens,  see 
Mortgage,  3,  4. 

01  local  improvement  assessment,  see 
Public  Improvements,  3,  i, 

PRIOR  OFFENSE. 

Effect  of,  on  extent  of  puniahmcat,  see 
Criminal  Law,  6. 


PREIiIMINABV  ISSUES. 

Trial   of.   in   advance   of   other   issues, 

see  Jury.  2. 


PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  S, 
In  general,  see  Evidence,  2-7. 

PRINCIPAL   AND   AfiEVT. 

Agent  of  bank,  see  Banks,  1,  2. 
As  to  brokers,  see  Brokers. 
Validity   ot   agent's   acreement   to    1 

train  from  competing  business,  e 

Contracts,  4. 
40  L.R.A.IN.S.) 


PRIVY   EXAMINATION. 

Of    married    woman,    see    Ackaowledg- 

PRIZE  CONTEST. 

Conditional  sale  ot  automobile  to  be 
given  as  prize,  see  Sale,   1,  2. 

PROBATE. 

.Turiadiction  of  appeal  from  order  in 
probate  proceedings,  tee  Appeal 
snd   Error,   1, 
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PROFIT  A  PRENDRE. 

Hunter's  licenae,  see  Game  and   Qame 

PROFITS. 

Lota  of,  as  element  of  damageB,  see 
Damages,  7. 

PROMOTEaiS. 

Conflict  of  laws  aa  to  liability  of,  bm 
Conflict  of  Lairs,  6. 

Joint  liability  of,  iM  Joint  Creditors 
and  Debtors,  2. 

Laches  for  seeking  accounting  from 
ill^al  profits,  see  limitation  of 
Actions,  1. 

Limitation  at  time  for  suit  a^^inst 
promoters  to  reeoTsr  Illegal  protlts, 
see  Limitation  of  Actions,  2. 

Of  corporation  generally,  see  Corpora- 
tions, 3-10. 

PROOFS  OF  LOSS. 

Waiver  of  condition  in  insurance  policy 
requiring,   see  Insurance,   10. 


PROXIMATE  CACSE. 

1.  The  transportation  by  acarrierDf  a 
car  loaded  with  spirits,  -vith  one  package 
broken  and  leaking,  and  the  tender  of  it 
to  the  consignee  in  that  condition,  is  not 
the  proximate  cause  of  loss  of  the  spirits 
by  Are  after  ther  bad  been  delivered  to  the 
consignee,  but  oefore  they  were  removed 
from  the  car,  if  the  consignee  was  notified 
of  the  facts,  and  accepted  the  delivery  with 
the  package  in  bad  condition,  since  the  neg- 
ligence of  the  carrier  was  waived.  Koto- 
child  Bros.  T.  Northern  P.  R.  Co.  40;  773, 
123  Pac.  1011,  eS  Wash.  527. 

2.  Negligently  leaving  unguarded  the 
cogs  in  a  horse-power  cornsheller  is  the 
proximate  cause  of  injury  to  an  employee 
who,  while  working  near  it,  slipped  from 
a  nagOQ,  and,  upon  striking  the  ground, 
threw  out  his  hand  to  steady  faimaelf  and 
was  caught  in  the  coga.  Bales  v.  McCon- 
nell,  40:  940,  112  Pac.  976,  27  Okla.  407. 

(Annotated) 

PTOMAINE  POISONING. 

Measure  of  damages  for  serving  unfit 
food  causing,  see  Damages,  0. 

PUBLIC  IMPROTEHENT6. 

Right  of  foreign  corporation  whieli  has 
not  comp^ed  with  conditions  as  to 
right  to  do  business  in  state  to 
enforce  paving  assessments,  BM 
Corporations,  la,   18. 

Placins  park  strips  In  highways,  see 
Highways,   1. 


*ays  outside  of  cities  and  villages,  that 
fourth  the  cost  of  such  highways  shall  b« 
assessed  on  land  specially  l^nefited  thereby, 
is  valid  under  a  constitutional   provision 
40  L.R.A.(N.S.) 


that  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  but  which  permits  tlie 
legislature  to  authorize  municipal  corpora- 
tions to  lay  and  collect  assessments  for 
local  improvements,  upon  property  bene- 
fited thereby,  without  regard  to  cash  val- 
uation. Murray  v.  Smith,  40:  173,  ISA  N. 
W.   5,   117   Minn.   490.  (Annotated) 

Property  subject  to  aBsesament. 

2.  Where  the  right  of  way  of  a  rail- 
road company  held  for  its  present  use  as 
a  roadbed  and  to  provide  for  an  increase 
of  tracks  which  the  future  needs  of  the 
company  may  require,  is  located  between 
two  streets  of  a  municipality,  along  each  of 
which  the  municipality  constructs  a  sewer 
under  legislative  grant,  giving  it  the  power 
to  construct  a  sewer  and  tax  a  certain 
amount  of  the  cost  thereof  on  property 
abutting  on  either  side  of  such  improve- 
ment, the  parts  of  said  right  of  way  which 
abut  on  said  streets,  of  such  a  depth  as 
will  not  interfere  with  the  present  roadbed, 
are  liable  respectively  to  levy  and  assess- 
ment  for   the   cost   of   the   sewer   abutting 


Decatur,   40:  935,  73  8. 
Ga.  637.  (Annotated) 

Lien  and  priority  of  BBBeasmentH. 

3.  In  the  absence  of  statutory  direc- 
tions to  the  contrary,  special  assessments 
for  street  improvement  have  priority  over 
existing  encumbrances  on  the  property. 
Morey  Engineering  &,  Constr.  Co.  v.  St. 
Louis  Artiflcial  Ice  Rink  Co.  40:  iig,  140 
S.  W.  1142,  —  Mo.  — . 

4.  Under  a  statute  making  tax  bills  for 
special  improvements  a  lien  on  the  proper- 
ty charged  therewith,  and  permitting  them 
to  be  collected  of  the  owner  of  the  land, 
and  providing  that  the  owner  or  any  other 
person  having  an  interest  in  the  property 
may  pay  the  tax  within  a  specified  time 
without  interest,  the  lien  takes  priority 
over  existing  encumbrances  upon  the  prop- 
erty. Morey  Engineering  &  Oonstr.  Co.  v. 
St.  Louis  Artiflcial  lee  Rink  Co.  40:  iig, 
148  S.  W.  1142,  —  Mo.  — . 
Rules  of  apportionment. 

5.  The  legislature  may,  in  authorizing 
a  municipality  to  install  a  sewer  system, 
estimate  the  cost  of  installing  such  system 
and  fix  the  assessment  per  foot  on  abutting 
property,  and  having  done  so,  the  abutting 
owners  cannot  complain  where  the  munici- 
pality has  assessed  their  property  at  a  leaa 
sum  than  that  flxed  by  statute.  Georgia  R. 
t  Bkg.  Co.  V.  Decatur,  40:  935,  73  S.  E.  830, 
137  Ga.  S37. 
Enforcement  or  assessments. 

8.  In  the  absence  of  express  le^slative 
authority,  the  ri^ht  of  way  of  a  railroad 
company  on  which  is  located  its  main 
track  is  not  liable  in  »olido  to  levy  and 
sale  to  satisfy  a  lien  for  assessmeut  for 
local  improvements  on  streets  which  bound 
the  right  of  way  on  either  side,  and  there- 
fore a  portion  of  the  land  within  such  right 
of  wav,  on  one  side  of  the  track,  cannot  be. 
81       .  .  ;)|( 
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levied  OD  to  aatisff  ■iiwmento  made 
B^imt  the  entire  itrip  through  which  the 
ra.i1w«7  mn*,  on  ucount  of  aewen  con- 
■trueted  in  tbe  itreeta  lying  on  tmcb  Bide 
of  the  tnck.  Georgin  R.  t  Blig.  Co.  v. 
Decntur,  40:  935,  73  S.  E.  B30,  I3T  Oft.  637. 


PVBLIO-SEBVICE  CORPORATIONS. 

Estoppel  of,  to  queation  Talidi^  of 
annexation  of  tract  to  oi^,  we 
Estoppel,  4. 


PCNISHHBMT. 

For  contempt,  see  Coutempt,  S. 
For  crime,  see  Criminal  Law,  S. 


BAIEiROADS. 

Liability  of  railroad  primarily  respon- 
■ible  for  dangeroiu  condition  of 
highway  to  reimburse  municipality 
or  county  held  liable  for  resulting 
injuries,  see  Appeal  and  Error, 
20;  Contribution  and  Indemnity, 
2. 
Inability  of  carrier  for  discriminatioD 

by  lessee,  see  Carriers,  15. 
Condemning  property  for,  see  Eminent 

Domain,  4, 
Estoppel  to  deny  validity  of  lease,  see 

Estoppel,   6. 
What  constitutes  a  talcing  or  damaging 
of   property   by,   see   Eminent  Do- 
Consequential  injury  from  construction 
and  operation  of,  see  Eminent  Do- 
Li  ability   for    injury   on   highway   be- 
cause of  defect  due  to  change  made 
by  company,  see  Evidence,  28. 
Sufflciency  of  evidence  to  show  demand 
on    railroad    for    siding    facilities, 
see  Evidence,  31. 
Conclusiveness   of   decree    in   chancery 
against  lessor  and   lessee   railroad 
as  to  liability  of  lessor   in  subse- 
quent action  at  law,  see  Judgment, 
i. 
Injury   to   employeee,   see   Master   and 

Liability    for    injury    to   child    by    ez- 
plosioB  of  torpedo,  see  Negligence, 

40  L.R.A.(N.5.) 


2-^. 

Title  of  statute  authorizing  change  of 
grade  or  location  of  road,  ire  Stat- 
utes,  6. 
Bequest  of  railroad  stock,  see  Wills,  2. 
Injury  to  peraoos  on  or  near  track. 

1.  Section  men  are  not  entitled  to  the 
benefit  of  a  statute  requiring  crossing  sig- 
nals to  be  given  by  railroad  companies,  al- 
though the  statute  provides  tiiat  failure 
to  give  the  signal  shall  render  the  company 
liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  surb 
n^ligenee.  Lepard  v.  Michigan  C.  R.  Co. 
40:  1105,  130  N.  W.  SOB,  166  Mich.  373. 

(Annotated! 
Aooldenta  at  oroeslngs. 

Variance  between  pleading  and  proof  in 

action  (or   injury   at  crossing,  see 

Evidence,   36. 

Cross-examination  of  witness  in  action 

for   injury  at  crossing,   see  Wit- 

2.  A  railroad  company  ia  bound,  in  the 
operation  of  its  trains  at  a  crossing  of  an- 
other road,  to  exercise  ordinary  care  not 
to  injure  a  person  riding  upon  an  engine  on 
the  other  road,  whose  presence  thereon  was 
not  of  such  a  character  as  to  constitute 
him  a  wrongdoer.  Grimsliaw  v.  Lalce  Sbote 
t  M.  S.  R.  Co.  40:  563,  98  N.  Iv.  762,  SOS 
N.  Y.  371. 

3.  A  railroad  company  is  liable  for 
running  down  a  person  at  a  street  cross- 
ing because  of  failure  to  equip  its  engine 
with  a  suitable  whistle  to  warn  persons  of 
its  approach.  Lepard  v.  Michigan  C.  R.  i'o. 
40:  <io5,  130  N.  W.  668,  166  Mich.  373. 
Contributory   neKOgence. 

Question  for  jury  as  to  poastbllity  of 
avoiding  injury  after  disooreriDg 
person's  peril,  see  Trial,  2. 

4.  One  rightfully  attempting  to  cross 
railroad  traclcs  is  not  negligent  pv  s«  in 
grabbing  for  his  hat,  which  is  blown  off  by 
the  commotion  of  a  passing  engine,  and 
about  to  fall  on  a  parallel  track,  without 
looking  to  see  if  cars  are  approaching  on 
that  track,  so  as  to  prevent  holding  the 
railroad  company  liable  in  esse  be  is  in- 
jured by  cars  shunted  onto  that  track  by  s 
flying  switch,  without  warning  of  their  ap- 
proach. Farris  v.  Southern  R.  Co,  40:  1115, 
66  S.  E.  457,  IGI  N.  C.  483. 

5.  A  railroad  employee  cannot  be  said 
to  be  negligent  as  a  matter  of  law  in  rid- 
ing on  a  locomotive  which  has  no  carm  at- 
tached, so  as  to  prevent  hie  holding  an- 
other company  liable  for  injury  to  him  doe 
to  a  collision  of  its  train  with  the  engim 
at  a  point  where  the  tracks  of  the  two  com- 
panies crossed.  Grimsbaw  v.  Lake  Short 
A  M.  S.   R.  Co.  40:  ses,  98  N.  E.  762.  203 

I  N.  Y.  371. 

RATES. 

Charge  of  exacting  exorbitant  ratea  aa 

libel,  see  Ubel  and  Slander,  2. 
Of  water  company,  see  Watera,  4. 


RATIFICATION— SALE. 


BATIFIOATION. 

B;  bftvk  of  acta  of  ageat,  «m  Banks,  2. 
By   Icoulature  of  bequest  to  church, 
He  Wills,  4. 


beiaij  property. 

Coveaants   as    to,   B«e    CovenantB    and 

Conditions. 
De«dB   of,   see   Deeds. 
Easementa  in,  Be«  Easements. 
Action  for  ejectment,  see  Ejectment. 
Opinion  ai  to  cost  of  repairing  damage 

to,  see  Evidence,  U. 
Evidence  as  to  value  of,  bm  Evidence, 

25. 
Evidence  of  damage  to,  see  Evidence, 

28. 
Mortgage  on,  see  Mortgage. 


Juriadiction  of  equitj  of  action  by  re- 
ceiver of  mutual  insurance  compa- 
ny to  recover  usessment  from 
members,  see  Equity,  3. 

BECORD  AND  RECORDDrO  IjAW. 

Evidence  of  failure  to  record  deed  on 
question  of  wrongful  alteration,  see 
Evidence,  27. 

Recording  notice  of  mining  claim,  see 
Mines,  2. 


REINT. 

Liat)ility   for,  generally, 
and  Tenant,  2. 


RESCISSION. 

Of  land  contract,  see  Vendor  and  Fur- 

RESIDENCE. 

For  purpose  of  divorce,  see  Divorce  and 

Separation,  1. 
For  purpose  of  election,  see  Elections. 


BESTAITRANTS. 

Measure  of  damages   for  serving  unfit 
food  to  guests,  see  Damages,  4,  S. 
40  l..S.A.(y-S.) 


RESTRAINT  OF  TRADE. 

Validity  of  contracts  providing  for,  see 
Contracts,  4,  G. 


Of  freight  carrier,  see  Carriers,  10. 

SAIjB. 

Criminal  liability  for  selling  oil  in  vio- 
lation of  terms  of  statute,  see 
Criminal  Ldw,  1. 

On  foreclosure,  see  Mortgage,  6-7. 

To  enforce  local  assessment,  see  public 
Improvements,  6. 
Conditional  sale. 

Effect  on  right  of  conditional  vendor 
to   reclaim   property   of   fact   that 

furchaaer  intends  to  use  it  unlaw- 
ully,  see  Contracts,  6. 
I.  A  conditional  vendor  of  an  automo- 


bile is  not  estopped  from  reclaiming  the 
property  upon  failure  to  make  the  pay- 
ments, by  the  fact  that  he  knows  that  the 


purchaser  intends  to  use  it  as  a  yri 
contest  to  increaae  a  newspaper  circulation. 
Watkina'v.  Curry,  40:967,  147  S.  W.  43, 
—  Aik.  — . 

2.  A  conditional  vendor  does  not  waive 
his  right  to  reclaim  the  property  by  ex- 
tending the  time  for  payment  after  he 
learns  that  the  property  has  been  offered 
BB  a  prize  in  a  contest  to  increase  a  news- 
paper circulation  if  the  time  expires  before 
the  contest  closes.  Watkins  v.  Curry.  40: 
967,   147   8.   W.  43,  —   Ark.   — . 

3.  Under  a  sale  ob  condition  that,  if 
the  vendee  shall  sell,  mortgage,  or  pledge 
the  property  gr  fail  in  payments,  the  vend- 
or may  take  immediate  possession  of  the 
property,  and  hold  it  free  of  all  claims  from 
the  vendee,  the  vendee  may  confer  an  inter- 
est on  an  assignee  which  will  enable  him  to 
perfect  the  title  by  full  payment  of  the 
purchase  price,  and  the  attempted  assign- 
ment does  not  forfeit  all  rights  under  the 
contract.  Dame  v.  C.  H.  Hanson  &  Co.  40: 
873,  9S  N.  E.  689,  212  Mass.  124. 

(AnnotaUd) 
Warranty. 

4.  One   who  offers   to   manufacture   a 

Suantity  of  cards  of  a  certain  description 
oes  not,  by  displayinf;  work  for  the  inspec- 
tion of  the  purchaser,  warrant  that  the  cfirda 
will  equal  the  work  displayed,  and  there- 
fore  if  the  purchaser  accepts  the  cards  de- 
livered without  inspecting  them  within  *, 
reasonable  time  to  see  if  they  conform  to 
the  description,  or  if  he  makes  sales  after 
lenminR  of  defects,  he  will  be  precluded 
from  claiming  damages  because  of  an  al- 
leged nonconformity.  Minneapolis  Selling 
Co.  V.  R.  N.  Cowin  4  Co,  40:  513,  133  N.  W, 
338,  —  Iowa,  — ,  ,  -  I 


SALES  AGENT— STATUTEa 


SALES  AOEMT. 

CommUsiona 

Agent,  2. 


of,    ae«    Prineipkl    mkI 


Acquiring  residence  for  voting  purposei 
>  white   attending   Bohool,   nee   Elec' 

Libel  of  teacher  or  luperintendent  hj 
acbool  -board,  we  Libel   and   Slan- 
der, 3,  4. 
A   tax    for   the   BUpport   of    public 
■cboola  U  not  for  a  municipal  purpose  with- 
in   the    meaning   of    a    constitutional    pro- 
vision that  the  Icsialature  ehall  not  impoee 
taxes  for  the  purpose  of  any  county,  city, 
town,   or  other   municipal   corporation,   but  . 
may  by  general  lawg  confer  on  the  proper 
authorities   thereof  respectively   the  power 
to  aBHess  and  collect  such  taxee.    Atchison. 
T.  4  S.  F.  R.  Co,  V.  State,  40:  1,  113  Pac. 
921^  ZB  Okla.  84. 

BECTtXn  PBOFTTS. 

Of  promoters  of  corporation,  see  Corpo- 
ratione,  S-ID. 

SECnOX  MEN. 

Right  of,  to  benefit  of  statute  requir- 
ing crossing  aignaU,  see  Railroads, 


81. 

SIONAI^. 

Dntj  to  give,  to  person  oa  nilra 
track,  SM  Railroads,  1. 

Duty  as  to,  at  highway  crosaing,  s 
Railroads,  1-3. 


SMOKE. 

Sight  to  recover  for,  in  eondanmation 
proceedings,  ace  EaiasBt  Domain, 


SET-OFF  AND  (KHJNTEBCIjAIM. 

Bet-off  as  ground  for  injunction,   see 
Injunction,  8. 

SHIPPING. 

Injury  to  tervant  working  on  ship,  Be« 
Master  and  Servant,  18. 

SHORTHAND  NOTES. 

Right  to  free  transcripts  of,  we  Ap- 
peal and  Error,  2S. 

SIDING  FACILITIES. 

Duty   of  railroad   company  to  furnish, 

see  Carriers,  H.  IS. 
Measure  of  damaces   for  railroad's  re- 

fuaal  to  furnish,  see  Damages,  2a. 

40  L.R.A.(N.S,)   ■ 


SPECIFIC  PERPOKMAITOE. 

Sufficiency  of  performance  to  take  oral 
contract  out  of  atatnte  of  franda. 
sec  Contraeta,  3. 


SPITE   FENCE. 

Injunction  against  i 
InjunctiraiB,  3. 


STATE. 

A   suit  to  compel  a  state  board  of 

Sualifation  to  make  a  true  equalization 
the  valuation  of  the  property  throughout 
the  state  for  purposes  of  taxation  ii  not 
against  the  atate,  within  the  meaning  <rf 
a  conititutional  Novision  exempting  the 
state  from  suit.  Huidekoper  v.  Hadley,  40: 
505,  177  Fad.  1,  too  C.  C.  A.  895. 

STATE  001TRT8. 

Jurisdiction  of,  on  appeal,  see  Appeal 

and  Error,  1. 
Jurisdiction  of,  generally,  see  Courts,  9. 
Following  Federal  decisions,  we  Court*, 

11. 


STATOTES. 

Vatidity. 

1.  A  proviso  in  a  statute  requiring  the 
of  peddler's  licenses  for  one  year. 


STIPULATED  DAMAGES— SUNDAY. 


to  Ute  effect  that  ther  bIuII  terminate  on 
the  Mcond  Monday  of  January  succeeding 
the  year  in  which  they  are  iuued,  i»  void 
for  repugnancy.  McKnight  v.  Hod^, 
1207,  IM  Pac.  G04,  66  Wash.  289. 

2.  A  Btatute  impoaing  a  penalty  for 
selling  adulterated  cotton  aeed  meal  wEth- 
out  noting  the  adulteration  on  the  package 
is  not  unconatitutional  in  failing  to  Inform 
an  accused  of  the  nature  and  cauee  of  the 
aceuaatioti  against  him,  because  it  does  not 
fix  any  itandard  of  adulteration.  Alcorn 
Cotton  Oil  Co.  T.  Bute,  40:  87s.  66  80.  367, 

—  Miaa.  — .  (Annotated) 
Judicial  «Huiilnatlon ;  teBislatlTe  Jonr- 

3.  When  an  enrolled  bill  haa  been 
■igned  b^  the  apeaker  of  the  house  and  by 
the  president  of  the  senate,  reapectively,  in 
the  presence  of  those  bodies,  immediately 
after  the  bill  has  been  read  publicly  at 
length,  and  the  eame  has  been  approved  by 
the  goTernor  and  deposited  in  the  ofBce  of 
the  secretary  of  state,  it  ia  not  competent 
to  ahow  from  the  journals  of  the  house  that 
the  act  ao  authenticated,  approved,  and  de- 
posited did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and 
approved  oy  the  governor.  Atchison,  T,  k 
S.  F.  B.  Co.  V.  State,  40:  t,  113  Pac.  921,  28 
Okla.  04.  (Annotated) 
BnUtUng. 

4.  A  title,  "An  Act  to  Add  a  New  Arti' 
cte  to  the  Code  of  Public  Local  Laws  to  Be 
Known  aa  'HoTitu;  Picture  Machine  Opera- 
tors,' Subtitle  'Baltimore  City,'  and  Ba 
Numbered,"  if  sufficient  to  cover  matter 
providing  for  the  appointment  of  esamineri 
to  license  peiaons  wishing  to  engage  in  the 
buainesa  01  moving  picture  machine  opera- 
tor, and  the  fixing  of  their  compensation. 
State  ex  rel.  Ebert  v.  Loden,  40:  193,  83 
Atl.  S64,  —  Md.  — . 

6.  A  title.  An  Act  To  Establiah  a  Board 
of  Examiners  for  Barben,  and  To  Begulate 
the  Occupation  of  Barbers,  and  To  Prevent 
the  Spreading  of  Contagious  Diseases,  is 
sufficient  to  cover  matter*  regulating  bar- 
ber coU^ies  and  apprentices  in  barber  shops. 
Moler  V.  Whisman,  40:  6ag,  147  S.  W.  OSS, 

—  Mo.  — . 

6.  A  title,  "An  Act  to  Provide  for  the 
Formation  of  Corporations,"  ia  sufficient  to 
cover  a  provision  allowing  railroad  com- 
paniea  to  change  the  grade  or  location  of 
their  roads  for  reasonable  causes,  and  to  ap- 
propriate the  necessary  materials  therefor. 
Stats  ei  rel.  Great  Northern  R.  Co.  v.  Su- 
perior Ct.  40:  793,  123  Pac.  988,  88  Wash, 


ir  college 


X.OC11I  or  special  leglHlatlon. 

7.  Forbidding  a  barber  school 
to  display  any  other  sign  than  a  mere  an- 
nouncement of  "barber  school"  or  "college'' 
is  invalid  as  a  special  law  applying  to  en 
institution  which  is  not  a  proper  subject 
for  classification.     Moler  v,   Whisman,  40: 


039,  147  S.  W,  98G,  - 


Mo,  - 


8.  A  statute  conferring  attorneys'  lienx 
ia  not  unconstitutional  special  legislation 
because  it  applies  only  to  attorneys  at  law,, 
since  those  who  follow  that  profession  form 
40  L.B.A.(N.S.) 


a  class  constituting  a  proper  basis  for  In- 
itiation.   Standldge  v.  Chicago,  B.  Co.  40: 
sag,  98  N.  E.  903,  EH  111.  624, 
Oonatmctlon ;  operation;  eBeot. 

Effect  of  statute  as  to  prop^-ty  rif[hta 
of   hushand   and   wife  on  liability 
of  one  spouse  for  larceny  from  the 
other,   see  Larceny. 
S.  That  a  code  provision  in  a  section 
dealing  with   issues  and  the  mode  of  trial 
thereof,  which  authorizes  the  court  to  order 
one  or  more  issues  to  be  separately  tried 
prior  to  the  trial  of  other  issues,  is  in  im- 
mediate juxtaposition  to  a  section  authoriz- 
ing  jury    trials    in    the    discretion    of   the 
cour^   does   not  indicate  that  such  section 
waa  not  intended  to  apply  to  cases  where 
there   waa   a   constitutional   right   to   jury 
trial.     Smith  v.  Western  P.  R.  Co.  40:  137, 
M  N.  E.  1106,  208  N,  Y.  499. 

10.  A  judicial  construction  of  a  itfttnte 
made  hy  the  courts  of  it*  origin  after  ita 
adoption  in  another  state  ia  nn  eontroUing 
there.  Goodelt  v.  Yesersld,  40: 51^  136 
N,  W-  461,  —  Mich.  — . 


STREBT  RAILWAYS. 

As   additional   servitude,   see   Eminent 

Domain,  10,  11. 
Injury  to  employees,  see  Master  and 
Servant. 
A    street    car    company    which    at- 
tempts to  run  a  car  around  a  curve  at  a 
time  when  a  wagon  is  between  the  track  and 
the  curb,  in  a  space  ao  narrow  that  it  will 
be   hit   by   the   overhang   of  the   car   as   it 
rounds  the  curve,  ia  liable  for  the  resulting 
Injury  in  case  the  ear  hits  the  wagon  and 
forces  it  against  a  pedestrian  on  tne  side- 
walk.    Bryant  v,   Boston   Elevated   R.   Co. 
40:  133,  08  N.  K  B87,  212  Mass.  62. 

(Annotated) 


SUBSCRIPTION. 

To  corporate  stock,  see  Corporations, 
11,  12. 

SUNDAT. 

1.  Bunning  a  pool  room  on  Sunday  in 
which  a  charge  is  made  for  the  nse  of  the 
tables  ia  prohibited  by  a  statute  providing 
for  the  punishment  of  anyone  who  shall 
tabor  on  Sunday,  except  certain  specified 
works  of  necessity,  among  which  running 
such  a  place  is  not  included.  Ex  parte 
AxBom,  40:  179,  141  S.  W.  793,  —  Tex. 
Crim.  Bep.  —. 

2.  The  owner  of  an  automobile  leased 
for  hire  cannot  escape  liability  for  injury 
'd  an  occupant  of  the  car  through  the  neg- 

igence  of  the  chauffeur  because  the  leasing 
.'as  on  Sunday.  Gerreteon  v.  Rambler  Gar- 
age Co.  40:  457,  136  N.  W.  186,  —  Wis.  -r.^ 


SURFACE  WATER— TRIAL. 


SWITCH  TRACK. 

Dut?  ol  railroad  companf  to  furnish 
aiding  facilitiea,  lee  Carriera,  14, 
Iff. 

TAXBB. 

Int«rferenc«  bj   court  with   bcftrd   of 

equalization,  Ke  Court*,  2. 
What    eoiutitute*    change    of    dmnicil 

for  purpoae  of  taxation,'  Ke  Dom- 

Prioritv  of  lien  of  mortgagee  for  taxes 
paid  over  widow'B  dower  interest, 
■ee  Dower. 

Premmption  and  burden  of  proof  aa 
to  tax  matter,  see  Evidence,  3. 

Naceasity  of  presenting  against  estate 
claim  for  taxes  omitted  during  life 
time  of  taxpayer  and  assess^  to 
personal  representative,  see  Execu- 
tors and  Administrators,  3. 

Form  of  judgment  against  executora  in 
action  to  enforce  againat  them  tax 
omitted  againat  testator,  see  Judg- 

Aa  to  licenae  generally,  see  License. 

Uandamua  to  member*  of  state  board 
of  equalization,  aee  Mandamus,  1, 
&. 

Matters  peculiar  to  achool  taxes,  aee 
Schools. 

Bnit  against  state  board  of  equaliza- 
tion aa  suit  against  state,  see 
Bute. 

1.  Under  statutes  authorizing  the  as- 
■ment  of  property  which  was  omitted 
from  aaseument  by  mistake  or  inadvertence, 
making  personal  representatives  personally 
liable  for  taxes  assessed  against  them,  and 
giving  them  a  remedy  over  against  the  bene- 
ficial owner,  taxes  which  should  have  been 
assessed  during  the  lifetime  of  the  taxpayer 
may  be  aasessed  against  bis  personal  repre- 
sentatives, if  there  is  personal  property  in 
his  possession  belonging  to  the  taxpayer 
which  is  subject  to  taxation,  even  though  it 
is  not  the  identical  property  wbicb  had  been 
omitted.  Bogue  v.  Laughlin,  40:  917,  I3fl 
N.  W.  60e,  —  Wis.  — . 

S.  There  is  no  constitutional  objection 
to  assessing  omitted  property  against  the 
personal  representative  of  the  taxpayer 
after  hie  death.  Bogue  v.  Laugblin,  40: 
937,  138  N.  W.  60e,'—  Wis.  — . 

(Annotated) 

3.  An  objection  that  the  statutory  no- 
tice of  intention  to  place  omitted  property 
on  the  tax  roll  was  not  given  is  not  avail- 
able before  the  court,  if,  iit  obedience  to  the 
notice,  the  taxpayer  appeared  generally 
before  the  board.  Bogue  v.  Laughlin,  40; 
917,  ]3C  K.  W.  606,  —  Wis.  — . 

4.  An  entry  of  an  omitted  tax  against 
certain  named  persons,  "executors  of  tiie 
estate  of"  a  deceased  taxpayer,  la  a  suf- 
ficient entry  of  the  tax  against  them  aa 
executora,  to  comply  with  the  statute  jjer- 
mitting  an  entry  againat  executors,  making 
4U  L.K.A.(N.8.|      ' 


t  them  personally  liable  therefor,  and  permit- 
ting them  to  reimburse  themselves  from  the 
estate.  Bogiie  v.  Laughlin,  40:  917,  136  N. 
W.  608,  —  Wis.  — . 

6.  To  make  available  an  objection  that 
money  and  eredita  placed  by  a  board  of  re- 
view on  the  tax  list  of  a  protesting  tax- 
payer were  not  itemised,  such  objection 
must  be  made  before  the  board.  Barhydt  v. 
Cross,  40:  986,  138  N.  W.  626,  —  Iowa,  — . 

TKLBPHONE. 

Liability  of  servant  charged  with  duty 
of  maintaining  polea  for  Injury  to 
stranger  by  fall  of  pole,  eee  luster 
and  ^rvant,  21. 

TERHINAIi  COMPAMT. 

Injury  to  passenger  by  violation  cf 
rules  of  terminal  cmnpuiy,  aee 
Carrier*,  8,  0. 


>,  see  ConOiet  o: 


THREIATS. 

Compelling  payment  of  money  bj,  as 
extortion,    see   Attorneys,   2. 

TIME. 

Burden  of  proving  time  of  alteration  of 
instrument,  see  Evidence,  7. 

Evidence  to  ihow  time  of  alteratioD  of 
instrument,   see   Evidence,   27. 

TITIiE. 

Of  insured,  see  Insurance,  4. 
Of  statute,  see  Statute*,  4-6. 

TORPEDOES. 

regligence,  1. 

TORTS. 

Conflict  of  lav 

Laws,  6. 

Damages  for,  see  Damage*,  2,  2a. 
Injunction    against    toitioni    acta,   lee 

Injunction,  Z,  3. 
Matters  aa  to  negligence  generally,  se« 

Negligence. 

TRACTION   COHPANIGB. 

Exercise  of  eminent  domain  by,  see  Em- 
inent Domain,  3,  6. 

TRANBORIPT. 

Right  to  free  tranaoripts  of  notes  of 
evidence,  lee  Ai^>eal  and  Error,  S8. 

TREATING. 

Forbidding  treating  in  aaloons,  see  Con- 
stitutional Law,  II,  13;  Intoxicat- 
ing  Liquors;    Municipal    Corpora- 

TRIAL. 

Prejudicial  error  as  to  order  of  proof, 
see  Appeal  and  Error,  26. 


TRIAL  DE  NOVO— UNIFORM  PROCEDURE. 
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Prejudicial  error  in  remi.rbs  or  conduct 
of  judge.  Bee  Appeal  and  Error,  26, 
SteteineiitB  >nd  (wndnct  of  counsel. 

1.  Where  it  appeftri  from  tti«  record 
that  tlie  wife  of  a  defendant  who  is  upon 
trial  for  homicide  ie  a  material  witneea  in 
hia  behalf,  and  be  does  not  place  her  on  the 
witneBB  stand  or  account  for  hia  not  doing 
BO,  Buch  failure  of  the  defendant  to  call  hie 
wife  as  a  witnesa  in  his  behalf  is  a  proper 
subject  of  comment  to  the  jury  bj  countel 
for  the  Btate.  Hampton  v.  State,  40;  43, 
123  Pac.  571,  —  Okla-  Crim.  Rep.  — . 
Qnestions  ot  law  and  fact. 

Prejudicial  error  in  submitting  caae  to 
jury,  see  Appeal  and  Error,  27. 

2.  In  case  of  injur;  to  one  on  a  railroad 
oroBsing,  where  the  evidence  is  such  that 
both  the  traveler  and  the  railroad  company 
may  be  found  to  have  been  negligent,  the 
court  should  submit  to  the  jury  the  ques- 
tion whether  or  Dot  the  railroad  company 
could,  after  discovering  the  traveler's  peril, 
have  avoided  injuring  him.  Farrie  v.  South- 
ern R.  Co.  40:  IMS,  96  a.  E.  4S7,  ICl  N.  C. 
483. 

3.  Whether  or  not  a  mining  company 
was  negligent  in  the  purchase  and  furnish- 
ing of  lubricating  oil  for  the  use  of  miners 
in  a  coal  mine  is  primarily  one  of  fact  to 
be  determined,  under  proper  instructions, 
by  tha  jury,  from  all  the  facta  and  cir- 
cumstances of  the  whole  caae;  and  where 
the  isBUe  haa  been  properly  submitted  afid 
the  verdict  regularly  returned  the  finding 
of  the  jury  will  not  be  disturbed  in  this 
court  on  appeal.  Parker  v.  Hailej'Ola  Coal 
Co.  40:  iiao,  122  Pac.  632,  —  Okla.  — . 

4.  Whether  or  not  an  employee  injured 
by  the  use  of  a  defective  cant  book  knew 
or  should  have  known  of  its  defective  con- 
dition is,  under  all  the  evidence  in  the  ease, 
a  question  for  the  jury.  Parker  t.  W.  C. 
Wood  Lumber  Co.  40:  83a,  M  80.  2S2,  — 

lustrnctlons. 

Prejudicial  error  aa  to,  see  Appeal  and 

Error.  22-24. 
Errors  waived  or  cured  below,  see  Ap- 
peal and  Error,  10. 

5.  A  request  for  special  instructions  is 
necessary  to  require  the  court,  in  an  action 
by  a  servant  to  hold  his  master  liable  for 
personal  injuries  alleged  to  have  been 
caused  by  a  protruding  bolt,  to  submit  to 
the  jury  the  question  of  the  knowledge  of 
the  servant  based  on  the  custom  of  business, 
where  it  has  instructed  that  if  plaintiff 
knew,  or  in  the  exercise  of  reasonable  dili- 
gence might  have  known,  of  the  bolt  and 
the  ganger  therefrom,  he  could  not  recover. 
Bradbury  v.  Chicago,  R.  I.  &,  P.  B.  Co.  40: 
684,  128  N.  W.  1,  149  Iowa,  51. 

Verdict. 

Effect  ot  intimation  by  court  that  rec- 
ommendation to  mercy  would  be 
considered  to  vitiate  verdict,  see 
Appeal  and  Error,  20. 

6.  A  mere  finding  for  plaintiff  for  a 
esrtain  amount,  in  an  action  against  two 
to  recover  damages  for  personal  injuries, 
40  LJLA.(N.S.) 


is  sufficiently  definite  if  the  jury  were 
instructed  that  they  might  find  against 
either  or  both,  or  might  find  one  sum 
against  one  and  another  different  one 
against  the  other,  in  which  case  they  must 
state  how  much  was  found  against  each. 
Murray  v.  Cowherd,  40:  617,  147  S.  W. 
6,  148  Ky.  5B1. 

7.  A  finding  that  an  automobile  which 
injured  a  passenger  as  he  stepped  from  a 
street  car  was  between  the  car  and  the  point 
to  which  the  passenger  claims  to  have 
looked  back  before  leaving  the  car  is  not 
inconsistent  with  a  general  verdict  against 
the  driver  of  the  automobile,  as  indicat- 
ing negligence  on  the  part  of  the  passenger, 
if  there  is  nothing  to  show  on  which  side 
of  the  street  it  was,  or  that  a  view  of  it 
was  not  shut  off  by  the  cor.  Marsh  v.  Boy- 
den,  40:  s8a,  82  Atl.  393,  33  R.  I.  610. 

8.  Failure  of  the  jury  to  specify 
whether  a  conviction  is  for  disfigurement 
or  aggravated  assault  does  not  render  tho 
verdict  insufficient,  if  the  punishment  which 
they  impose  is  applicable  only  to  disfigure- 
ment, although  both  offenses  were  sub- 
mitted to  them  by  the  court.  Lee  v.  State, 
40:  113a,  146  8.  W.  6B7,  —  Tex.  Crim. 
Rep.  — . 


TROVER. 

Sufficiency  ot  evidence  to  show  con- 
version, sea  Evidence,  SS. 

Conversion  by  executor,  see  Sinentors 
and  Administrators,  2. 

TRUSTS. 

Constitutionality    of    statute    subject- 
ing income  of  spendthrift  trust  to 
claims    of    creditors,    see    Consti- 
tutional Law,  7a,   16. 
Jurisdiction  of  equity,   see   Equity,   2. 
A  trust  enforceable  in  equity  arises 
where,  with   the  assent  of  the  beneficiary, 
one  who  could  not  acquire  an  interest  in  a 
benefit   certificate   because  not  bearing  the 
necessary  relationship  to  the  member  agrees 
to  pay  the  dues  and  make  advances  to  the 
member  in  consideration  of  the  agreement 
with    the    member    that    the    tienefit    fund 
shall  he  collected  for  his  benefit.     Kerr  v. 
Crane,  40:  691,  S8  N.  E.  783,  212  Mass.  224. 
(Annotated) 


UNIFORMITY. 

Ot  license  tax,  see  License,  2-6. 
In   local   improvement   assessment,   see 
Public  Improvement*  1. 

CNIPORM  PROCEDURE, 

Violation  of  constitutional  reijuirement 
of  by  statute  as  to  enforcement  of 
attorneys'   liens   see  Attorneys,   6. 


UNION  DEPOT— WATERS. 


UNION   DEPOT. 

Person    at   station    of 

company 

riers,  6. 
Injui7   to    passenger    by    violation    of 

nilM    of    terminal    company,    see 

Csrriera,  S,  9. 

VNITEID  STATES  SUPREME  CODRT. 

State  court  following  decisions  of,  see 
Courts,  11. 

UNLIQUIDATED  DAMAGES. 

Claim  for  as  ground  for  injunction,  see 
Injunction,   6. 


VARIANCE. 

Between  pleading  and  proof,  see  Eti- 
dance,  35,  36. 

VENDOR  AND  PURCHASER. 

Bight  of  purchaser  of  land  to  rely 
upon  statute  of  frauds  to  invali- 
date parol  contract  by  his  vendor 
for  conveyance  to  another,  see 
Action  or  Suit,  1. 

Oral  contracts  for  land,  see  Contracts, 
3.. 

Oral  promise  to  pay.  outstanding  lien 
notes  as  part  of  purcliase  pric«, 
see  Contracts,  2. 

Sale  of  property  to  corporation  by  pro- 
moters, see  Corporations,  S-10. 

Priority  between  sale  by  husband  of 
curtesy  initiate  and  executor's  sale 
under  attachment  of,  for  interest, 
see  Levy  and   Seiture. 

Mortgage  to  secut«  money  advanced  to 
purchase  property  as  a  purchase 
money  mortgage,  see  Mortgage, 
I,  «■ 

Priority  of  purchase  money  mortgage 
over  judgment  against  vendee,  see 
Mortgage,  4. 

1.  The  question  of  fraud  in  falsely 
representing  to  a  purchaser  of  real  estate 


of  its  continued  enistence,  the  parties  agree 
to  rescind  the  contract.  Hill  v.  Hoeldtke, 
4o:  67a,   142  S,  W.   S71,  —  Tex.  ~. 

2.  Acceptance  by  one  holding  a  ven- 
dors lien  an  real  eetate,  of  the  promise  of 
a  second  vendee  to  satisfy  the  lien  a£  part 
of  the  consideration  which  he  is  to  pay  the 
original  vendee  for  the  property,  deprivee 
the  parties  to  the  second  sale  contract  of  the 
power  to  rescind  it  so  as  to  relieve  the 
second  vendee  from  his  liability,  without 
the  assent  of  the  original  vendor,  although 
such  vendee  had  no  notice  of  the  acceptance. 
40  L.R.A.(N.S.) 


Hill    V.   Hoeldtke,  40:  672,   142   S.  W.  BTl. 
—    Tex.    — ,  (AnnoUtedi 

3.  One  who.  upon  contracting  to  pur- 
cliase real  estate  and  assume  payment  of 
the  vendors  liens  thereon  as  part  of  the 
consideration,  is  misled  by  a  false  state- 
ment that  a  particular  lien  note  hat  been 
paid,  cannot  avoid  liability  on  his  under- 
taking to  pay  such  liens  because  <^  Ote 
misrepresentation,  if,  before  he  discovers  It, 
the  note  has  been  canceled.  Hill  T. 
Hoeldtke,  40:  673,  142  S.  W.  871,  —  Tax.  — . 

VENUE. 


t  Indictment,  etc,  ! 


VIBRATIONS. 

Right    to    recover    for 
tion  proceedings,  1 


WAIVER. 

Of  error  in  trial  court,  see  Appeal 
and  Error,  ]4-18. 

Nonwaiver'  agreement  by  bankrupt 
and  receiver  of  his  property  with 
insurance  company,  see  Bawrnpt- 
cy,  I. 

Of  restrictions  on  use  of  property,  see 
Covenants   and   Conditions. 

Of  privilege  as  to  confldential  com- 
munications, see  Evidence,  IS. 

Bv    insurer,    see    Insurance,    8-10. 

Of  landlord's  right  to  retain  deposit 
made  by  tenant  as  liquidated  dam- 
ages, see  Landlord  and  Tenant,  2. 

By  conditional  vendor  of  right  to  re- 
claim property,  see  Sale,  2. 

Of  right  to  complain  of  breach  of  war- 
ranty, see  Bale,  4. 

Of  objection  to  tax,  see  Taxea,  3. 


WATERS. 

Joinder  of  causes  of  action  for  ob- 
struction, see  Action  or  Suit,  3. 

Liability  for  acts  done  pending  ap- 
peal of  judgment  which  is  re- 
versed, see  Appeal  and  Error,  3>. 


WEATHER:  WILLS. 


I2SS 


Liikbilitj  on  bond  on  appeal  from  d«- 
cie«  aa  to  right  to  use  waters  of 
stream,  ae«  Appeal  and  Error,  30. 
Review   of   discretionary   ruling  as   to 
admission    of    evidence    in    action 
for   flooding,  see   Appeal   and   Er- 
ror, 10. 
Opinion  as  to  cost  of  repairing  dam- 
age by  fiood,  tee  ETidenee,  11. 
Liiceose    to    shoot    wild    fowl    on,    see 

Game  and  Game   Laws. . 
Joint   liability   for   flooding,   see  Joint 

Creditors  and  Debtors,  1. 
Wben    decree    of    awarding    appropri- 
ator  a  certain  quantity   of  water 
become*   operative,   see   Judgment, 
S. 
Snrface  waters. 

Raising  for  first  time  on  appeal  ques- 
tion as  to  misjoinder  oi  parties  in 
action   for   injury  1^,  see   Appeal 
and  Error,  13. 
Evidence    on    question    of   damage    by 
surface  waten,  see  Evidence,  So. 
1,  The  owners  of  land  on  one  side  of  a 
highway  from  which  surface  water  natural- 
I7  drains  through  culverts  in  the  highway 
are  liable  for  injury  to  property  on  the  op- 
posite  side   of  the   highway   for   reopening 
the  culverts,  whidi  were  cloeed  in  improv- 
ing  the  highway,  after   surface  water   has 
accumulated  in  large  quantities  upon  their 
property,  and  casting  it  in  a  body  onto  the 
lower  land.     Martin  v.  Scbwertley,  <(o;  160, 
136  N.  W.  218  —  Iowa,  — . 

(Annotated) 
Public  water  snpplj. 

Denial   of  due  process  by  statute  pre- 
scribing duties  of  water  company, 
see   Constitutional   Law,  B. 
Claim   of  water   company   to   property 
of  one  demanding  supply  of  water 
not  within   cit^  limits,  see  Muni- 
cipal Corporations,  1. 
Z.  Under    the    terms    of    a    franchise 
ordinance,  wherein  it  is  provided  that  the 
company  receiving  the  franchise  shall   not 
be    required    to    extend    its    water    mains 
along    any    ungraded    street    or    alley,    no 
question    as  'to   the   construction    of    such 
provision  can  arise  in  a  case  where  the  com- 
pany has,  in  fact,  extended  its  main  along 
such  ungraded  street;   and,  after  so  doing, 
the    company    cannot    refuse    to   supply    a 
consumer  on  such  street,  on  the  theory  that 
it  was  not  compelled   to  build  along  such 
street   in  the  first  place.     Hatch  v.  Con- 
sumers' Co.  40: 163,  104  Pftc.  670,  17  Idaho, 
204. 

3.  Under  a  franchise  granted  to  a 
water  company  which  confers  upon  such 
company  the  right  to  occupy  the  streets 
and  alleys  of  the  city  for  the  purpose  of 
supplying  water  to  the  city  and  inhabit- 
ants thereof,  and  to  dig  in  the  streets  and 
alleys,  and  lay  pipes  therein  for  supply- 
ing water  to  consumers,  but  which  con- 
fers no  such  authority  upon  the  consumers, 
it  is  the  duty  of  the  water  company  to 
supply  and  lay  the  laterals  from  its  main 
to  tlte  line  ot  a  consumer's  property  ab- 
10  L.R.A.(X.S.) 


butting  on  such  street;  and  such  laterals 
are  the  property  of  the  water  company ;  and 
a  regulation  of  the  company  requiring  the 
consumer  to  pay  for  such  laterals  and  con-* 
sections  is  unreasonable  and  cannot  be 
upheld.  Hatch  v.  Consumer's  Co.  40:  963, 
104  Fac.  670,  17  Idaho,  204. 

i.  Where  a  consumer  tenders  payment 
of  the  established  water  rate,  in  advance, 
for  the  service  be  is  demanding,  a  water 
company  cannot  refuse  to  supply  him  with 
water  because  of  his  refusal  to  pay  a  bill 
for  water  claimed  to  have  been  used  by 
him  while  residing  at  different  places  and 
carried  from  the  residences  of  other  eon- 
somers,  since  this  is  a  wholly  separate 
transaction.  Hatch  v.  Consumer's  Co.  40: 
a63,  104  Pac.  670,  17  Idaho,  204. 

(Annotated) 


WILLS. 

Revocation. 

1.  A  will  giving  all  testator's  propertry 
t«  one  person  is  revoked  bf  the  execution 
of  another  will  giving  practically  all  of  the 
property  to  another,  although  it  contains 
no  express  words  of  revocation,  under  a 
statute  providing  that  no  will  shall  be  re- 
vocable otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing 
declaring  the  same,  unless  the  same  be 
altered  by  some  other  will  declaring  the 
same.  Gardner  v-  McNeal,  40:  S53i  82  Atl. 
888,  —  Md.  — . 

Constrnctlon  generally. 

2.  A  bequest  of  "my  railroad  stock" 
is  speciQc.     Garibier  v.  McNeal,  40:  553,  82 


Atl.  ! 


-  Md.  - 


Description  ot  beneHclarlea ;  who  may 
take. 

3.  A  bequest  to  a  church  will  not  fail 
because  the  church  is  not  incorporated,  if 
it  is  part  of  an  incorporated  college  which 
is,  by  taw,  authorized  to  take  and  hold 
property  on  behalf  of  the  church.  Gardner 
v.  McNeal,  40:  553,  82  Atl.  088,  ~  Md.  — . 
RsBtrlctioni   on    charitable   bequest   or 

4.  A  bequest  to  a  church  cannot  be 
turned  over  to  it  without  ratification  of 
the  legislature,  where  the  Constitution 
makes  it  void  without  such  ratification. 
Gardner  r.  McNeal,  40:  553,  82  Atl.  988, 
—  Md.  — . 

Ademption. 

6.  Where  a  testator  conveys  to  anoth- 
er specific  property  devised  or  bequeathed, 
and  does  not  afterwards  become  possessed 
of  the  same,  and  the  will  contains  no  pro- 
vision of  such  contingency,  the  devise  or 
legacy  is  adeemed,  and  such  le^l  result 
cannot  be  obvisted  by  extrinsic  evidence 
tending  to  show  that  the  testator  did  not 
BO  intend  it.  Lang  v.  Vaughn,  40:543, 
74  S.  E.  270,  137  Ga.  671. 

(Annotated) 

5.  Delivery  by  testator  in  his  lifetime 
ot  specific  property  bequeatlred  by  his  will 
to  tne   legatee  has   the  same  effect   as   ^ 
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WITNESSES— 3-RAY  PICTUREa 


sdemptkiD.  Chtrdner  t.  HcNmI,  40: 953, 
82  Atl.  988.  —  Md.  — . 

7.  The  exception  in  &  beqnest  of  itockB 
and  ftll  moDej  retonining  ia  Wnk  except  a 
BpeciBed  Btun,  which  it  bequeathed  to  an- 
other, is  demoDBtrative,  and  therefore  ia 
not  adeemed  by  the  withdrawal  by  t^-Bta- 
tor  of  the  bank  deposit.  Gardner  t.  Me- 
Neal,  40:  3S3,  82  Att.  088,  ~  Md.  — . 

B.  A  bequeat  of  corporate  stock  1b 
adeemed  h]r  it«  aale  bj  teatator  or  his  agent, 
whoee  acts  are  ratified,  and  the  investment 
of  the  proceeds  in  other  atock,  and  tbe  new- 


ner  t.  HcNeat,  40:  ssSi  82  Atl. 
— .  (Annotated) 

9.  A  bequest  of  Iniuranee  policies  which 
testator  holds  on  another's  lire  as  security 
(or  a  debt  ia  adeemed  by  collection  of  the 
policieB  by  testator  and  investment  of  the 
proceeds  in  other  securities,  upon  death  of 
the  insured  within  hia  lifetime.  Re  Pruuer, 
40:  5S1,  70  AU.  1000,  222  Pa.  17B. 

(Annotated) 
10.  A  provision  after  a  bequest  of  life 
insurance  policies  which  testator  holds  on 
another's  life  as  security  for  his  debt,  that 
legatee  "pa;^  the  premiums  on  the  same  till 
thejr  mature,"  does  not  destroy  the  specific 
character  of  the  legacy.  Be  Pruner,  40: 
561,  TO  Atl.   1000,  222  Fa.  170. 

WITNESSES. 

Competency  of  expert  witness,  see  Evi- 
dence, 11-18. 

Waiver  of  privilege  as  to  confidential 
communications  between  husband 
and  wife  bv  calling  one  spouse 
as  witness  for  the  other,  see  Evi- 
dence, 15. 

Validity  of  indictment  found  by  grand 
jury  without  witnesses  before 
them,  see  Indictment,  etc.,  1. 

Comment  by  prosecuting  attorney  on 
failure  to  call  witness,  see  Trial,  1. 


asked  on  cross-examination  if  he  had  not 
stated  that  his  whistle  would  not  work  at 
the  time  of  the  accident,  and,  if  be  denies 
Buch  statement,  may  be  impeached  by  per- 
sons who  heard  him  make  it.  Lepkrd  T. 
Michigan  C.  R.  Co.  40:  1105,  130  N.  W. 
S68,   160  Mich.  373. 

WOMEN. 

Statute  limiting  hours  of  labor,  see 
Constitutional  L«w,  7;  Evidence, 
1;   Master  and  Servant,  4. 

WRIT  AND  PROCESS. 

Service  of  summons  in  action  to  enforce 
liability    of    members    of    mutual 
insurance  company,  see  Equity,  3. 
Opening  default  judgment  against  cor- 
poration where  service  was   made 
on  agent  who  failed  to  defend,  ate 
Judgment,   13. 
Where  a  summons  in  an  Action  of 
attachment  wherein   a  defendant   company 
was   erroneously   named   as   a   corporation, 
when  in  fact  it  was  a  copartnership,  wu 
personalty    served    within   tbe    state   on   a 

Gartner  as  the  managing  agent  of  the  al- 
!ged  corporation,  it  constitutes  a  valid 
service  upon  the  partner  agd  copartnership 
sufficient  to  vest  jurisdiction  in  tbe  court 
to  permit,  on  proper  showing  made,  an 
amendment  of  the  summons  and  complaint 


be  designated  therein  as  a  partnership  w 
partners  named,  since  such  amendment 
does  not  substitute  a  new  for  an  oU 
party,  bat  lAerely  makes  definite  the  char- 
acter <^  the  real  party  sued.  Ooldetein 
V.  Peter  Fox  Sons  Co.  40:  566,  136  N.  W. 
180,  —  N.  D.  — .  (Annotated) 

X-RAY  PICTURES. 

Presumption  and  burden  of  proof  as  to 

negligence  in  taking,  see  Evidence, 

6. 
Master's    liability    for    negligence    of 

physician    in    taking,    see    Mactw 

ftnd  Sarranli  i. 
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